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AHHOTAUMSA
K OakanaBpckoi padote

Crynentku Hagex sl Biagumuposusl HanoOunoii rpynmst FOP63-1204/]

AKTyaJIbHOCTh TEMBI JAHHON OaKanaBpCKON pabOThI COCTOUT B TOM, YTO B CBsI-
31U CO CJIO’KHOM COIMaJIbHO-3KOHOMHYECKON CUTyaluel, (PMHAHCOBON HECTaOMIIbHO-
CTbIO, HEPAaBEHCTBOM B COLMAIbHON cepe MHOIME CEMbU HAXOIATCS B ONACHOU
KOH(JIUKTHOW CUTYallMH, U3-3a YETO BPEJ HAHOCUTCS BCEM YJIEHAM CEMBH.

Crpykrypa paboThl onpenensercs LelsIMUA U 3aJauaMu ucciiefoBaHus. baka-
JaBpcKas padoTa COCTOUT U3 TPEX JIOTHUECKHU CBSI3aHHBIX MEXAY cO0Oi IJ1aB, BBEE-
HUs1, 3aKJII0OYEHHS U CIIMCKA MCIIOJIb30BAaHHOM JINTEpaTyphl. [ J1aBel pa3eneHsl Ha na-
parpadpbl, MO3BOJISIIOIINE aKIIEHTUPOBATh BHUMAHUE HA OTIENbHBIX MpoOjemMax B
paMKax OINPEIEIEHHOIO BONPOCa.

[lenb paboThI 3aKIIFOYAETCS B ONpPENEICHUH OCHOBHBIX MEp Pa3rpaHUYEHUs
CEMENHBIX MPAaBOOTHOILIEHUM, BBISBICHUH COBPEMEHHBIX MPOOJIEM CEMEIHOro mpa-
Ba B Poccuiickoit @enepanuu, ONpeaeIeHUd BONPOCOB JAIbHEUILIEr0 Pa3BUTHUS U
CTAHOBJICHHS] UHCTUTYTa CEMBH.

3amauu:

1. N3yueHne UCTOYHUKOB CEMEWHBIX MpaBooTHOLIeHH B Poccuiickoir De-
nepanuu;

2. 3yueHus akTyaJdbHBIX MPOOJIEM CEMENHOTO NpaBa;

3. BoIsIBIIEHHE IEPCIIEKTUB PA3BUTUS HHCTUTYTA CEMBH.

O61mwmit 06bem padoTsl -60 cTpaHuil.
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BBEJAEHHUE

Cembs - 3TO TJIaBHOE, UTO €CTh B Hamiel xxu3Hu. Kak y qro0oro rocygapcTsa
y CeMbH eCTh (DYHKIIMH, CTPYKTYpa, pecypchl U MpoOJIeMbl, KOTOPbIE HYKHO pe-
1iaTh, 4YTOOBI COXPAaHUTH LIEIOCTHOCTh. Ha MoW B3IUsia, ceMbs - 3TO caMble OJIH3-
KH€, TOBEPUTENbHbIC U TEIJIbIe OTHOIICHUS. DTO TO MECTO, TJE JIOAN CTaparoTCs
OMOYb JIPYT JPYTy CTaTh CYACTIIMBEE U MOMOTAIOT JETSM OCO3HATh ce0s KaK J14-
HOCTb U CTaTh CYACTIMBBIM YEJIOBEKOM.

[IpeameToM U3y4YeHUS pa3IMYHBIX COIMAIIBHBIX HAYK SIBISIETCS ceMbsl. Kax-
Jasi HayKa [0-CBOEMY OINPEENSIET TaHHOE TIOHSTHE.

['pynna monei, cBs3aHHAas KPOBHBIM POJCTBOM M OpadyHbIMHU y3aMmH, B CO-
IIUOJIOTMH HAa3bIBACTCS] CEMbEH.

FOpuanyeckas Hayka JTOMOJHSET TaHHOE ONPEIETICHUE TEM, UTO CEMbSI SIBJISI-
eTCsl 00BETMHEHHEM HECKOJIBKHX COBMECTHO MPOKUBAIOIIMX JIMII, CBSI3aHHBIX Tpa-
BOBBIMHU OTHOIIIEHUSMH, KOHKPETHBIM MEpEYHEM 0053aHHOCTEH, BOZHUKAIOIINX T10-
CJie PErucTpallMd COK03a W BCTYIUIEHHMS B POJCTBO. J[aHHBIE JBa oOmpenereHUs
OYEHb TTOXO0XHM W B3aMMOCBSI3aHbI, OHU 00a YTBEPKIIAIOT, YTO CEMbS MIPEICTABIISCT
TPYIITY JIUII, CBSA3aHHBIX ONPEICICHHBIMU OTHOIICHHSIMHU.

[Io cBoeil mpHupoae W MPEIHA3HAUYECHUIO CEMbS 3aHMMAET BAaXKHOE MECTO B
YCTPAHEHUH KOPEHHBIX MPOOJIEM: CTAHOBJICHUH HPABCTBEHHOCTU HACEJIEHUSs, PU-
oO1ieHre JeTel K coluyMy, mporpecca B KyJbTypHOU oOnactu. Pazpabotka cmo-
cO0OB U METOJIOB, MO3BOJISIFOIIMX AKTUBHO MCIOJB30BaTh CIIOCOOHOCTH CEMbU Kak
OOIIIECTBEHHOTO MHCTUTYTa B PEUICHUH CJIOXHBIX MPOOJIEM pa3BUTHS HAIIEro 00-
IIIECTBA SIBJIACTCS OCHOBOIIOJIAraroleH 1eJIblI0 CEMENHOMN ITOJIUTUKH.

AKTYyanbHOCTh BRIOPAHHOTO MCCJIEIOBAHUS COCTOUT B TOM, UYTO HM3-3a CIIOXK-
HOM COLIMANIbHO-DKOHOMHYECKOW CHUTyallud, MaTepuaibHOW HECTaOWIBLHOCTH, He-
PaBEHCTBOM B COITMAIBHON C(hepe MHOTHE CEMbH HAXOJATCS B OMACHOM KOH(IUKT-
HOM CUTYyallld, W3-3a Y€TO BPEJl HAHOCUTCSI BCEM WICHAM CEMbH.

CoBpeMeHHbIEe TIPOOJIEMbl MHCTUTYTa CEMbU TpeOYIOT 0€30TiararelibHOro

BMCHIATCIILCTBA CO CTOPOHBI IOCyAapCTBa. OFpOMHOC 3HAa4YCHHUEC Ha COCTOAHHUEC CC-



MEHHBIX OTHOLIEHUM OKa3bIBAaIOT TAaKHE COLMAJIbHBIE IIPOLIECCH] KAK CHUKEHUE Jie-
Morpaduu, BbBI3BIBAIOIIEE YMEHBIICHUE MOMYJISINM, yBEIUYCHHE CMEPTHOCTH,
CHIDKEHHE POKIAEMOCTH, YXYILICHUE YKOJIOTHH, BIMUAIOIIEN HA 3J0POBbE JIOJAEH U
Ha IIPOJOJDKUTEIBHOCTh >KM3HU 4YEJIOBEKAa, PACIPOCTPAHCHHE AQJIKOTOJIM3Ma U
HapKOMaHuU. [[aHHBIE MPOLECCHl OKa3bIBAIOT HETATHMBHOE BIIMSHUE HA CO3HAHHE
YeJIOBEKA, YBEJIMYMBACTCS HEYBEPEHHOCTh B 3aBTPALIHEM JHE.

biaromaps BHEAPEHUIO rOCYJapCTBOM HOBBIX ITOJXOJ0B K PEIICHUIO OIPOM-
HOTO KOJIMYECTBA COLMAIBHBIX MPOOJIEM NOCIEA0BAT0 MPEOIOJICHUE CIOKHUBIINXCS
B OOIIECTBE HETraTUBHBIX TEHJEHUMI. Pe3ynbrarom lLeneHanpaBiIeHHBIX YCHIUN
IIPABUTENBCTBA CTAJIO TOSBICHUE CEMEHMHOM ITOJIMTUKH, HALEJIEHHOM HEMOCpEN-
CTBEHHO Ha U3MEHEHHE U COXPAHEHUE YPOBHS KU3HU CEMEM, OBBILLIEHUS 0Jaroco-
CTOSIHUSA U YJIYUYIIECHHS UX COLIMAIIBHOTO COCTOSIHUS.

[IpenMeToM H3ydeHUS SIBISETCS COBOKYITHOCTH CEMEWHBIX ITPABOOTHOIIE-
HUH, YPETyJIMPOBAHHBIX HOPMaMU CEMENHOTO IIpaBa.

OOBEKT - UMYUIECTBEHHBIE U JINYHbIE HEMMYLIECTBEHHbIE OTHOIICHUSI MEX-
1y YYaCTHUKAMH CEMENHBIX MTPABOOTHOIICHUH.

[lenp - onpenenuTs OCHOBHBIE MEPHI Pa3rpaHUYEHUs CEMENHBIX IIPAaBOOTHO-
IIEHUH, BBIIBUTh COBPEMEHHbIE MPOOJIeMbI ceMeiHoro npasa B Poccuiickoit dexe-
palMy U HA OCHOBAaHUU HUX OIPEIEIUTH BOIPOCHI JAJBHEHUIIETO Pa3BUTUA U CTa-
HOBJICHUS UHCTUTYTa CEMBH.

3anauu:

1. 3yyeHne MCTOYHMKOB CEMEHHBIX NMPAaBOOTHOLIEHHH B Poccuiickoii dDe-
nepauuu;

2. 3yueHus akTyalbHBIX MPOOJIEM CEMEHHOTO MpaBa;

3. BoIsIBIIEHHE IEPCIIEKTUB PAa3BUTUS UHCTUTYTA CEMBH.

Teopernyeckoi 6a3oi HccaeAOBaHUS MOCITYXUIH TPYAbl OTEYECTBEHHBIX U
3apyOEKHBIX aBTOPOB TIO0 BHIOPAHHOM TEME.

MeTtoapl CUCTEMHOIO aHalau3a U TEOPETUKO-IPABOBOIO IPOTHO3UPOBAHUS

IMOCIIY KNI MCTOI[OJ'IOFI’I‘ICCKOﬁ OCHOBOH HCCIICAOBAaHUA.



Hopmatusnas ocHoBa: Konctutynus P®, Cemelinbiii Konexe PO, ['paxnan-
ckul konekc PO, KomMmenTtapuii k ceMeitHoMy kojiekcy PD, denepanbHblii 3aKOH
«O0 aKkTax rpaKIaHCKOTO COCTOSTHUS.

Crpyktypa paboThl omnpeensercs elsMH U 3ajjadaMH HcclieloBaHus. baka-
JaBpcKasi paboTa COCTOUT U3 TPEX JIOTMYECKU CBSI3aHHBIX MEXy COOOM riaB, BBEJlE-
HUS, 3aKJIFOYCHUS M CIIMCKa UCTO0JIb3YEMOU JIUTepaTyphl. I J1aBbl pa3aeaeHbl Ha mapa-
rpadpbl, TO3BOJISAIONIME aKIICHTUPOBATh BHUMAHUE Ha OTJIEJIBbHBIX MpobjieMax B paM-

KaXx OIIPCACIICHHOI'O BOIIPOCA.
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TJIABA 1. OBIIIASI XAPAKTEPUCTUKA CEMEHHOI'O IIPABA

1.1 Cemeiinoe npaBo B cucteMe npasa Poccuiickoii @exepanun

PaccMOTpUM TOAPOGHEE TEPMUH «CEMEIHOE IPaBo» .

Bo-nepBbIX, 01 TEPMUHOM «CEMEWHOE IIPABO» IMTOHUMAETCS CAMOCTOSATENbHAS
4acTh POCCUICKOIO MpaBa, BKIIOYAIOIasi B ce0si CUCTEMBI NMPABOBBIX HOPM, peryJsiu-
PYIOILLKUX CEMENHBIE B3AMMOOTHOILICHHUS.

Bo-BTOpBIX, MOHATHE «CEMEHHOE MPaBO» MPUHATO I 0003HAUEHUS TPYIIIIBI
HOPMAaTUBHO-IIPABOBBIX AKTOB B 00JIACTH CEMEHHBIX OTHOLIEHUH. J[pyrumu cioBamu
«CEMENHOE MPAaBO» 3TO CHHOHUM «CEMENHOT0 3aKOHOIaTEIIbCTBAY.

B-tpetbux, «cemMeriHOE IpaBO» - HE3aBUCUMAasl YacCTh IPABOBEICHHUSI, CAMOCTO-
ATEJIbHBIN BEKTOP IOPUINYECKON HAYKU.

B-ueTBepThIX, «CeMEHHOE MpPaBO» MPEACTABICHO YYEOHOH JAUCHUIUIMHOM,
yTBEpXACHHON ['ocynapcTBEHHBIM 00pa30BaTENbHBIM CTaHAAPTOM BBICHIETO IPO-
(deccnoHanbHOrO0 0Opa30BaHUS.

B-nsThIX, «ceMeitHoe mpaBo» - CyOBEKTHUBHOE MPaBO, MPEACTaBICHHOE MEpOM
BO3MOYKHOTO TIOBEJICHHS JIFO/IEH B chepe CeMEMHBIX OTHOIICHHIA.

OtpacneBast caMOCTOATENBHOCTD MTPaBa SBJIIETCS HEOJIHO3HAYHBIM U CLIOPHBIM
BOIIpocOM. HekoTopble aBTOPBI YTBEPKIAIOT, YTO CEMENHOE MIPABO XAPAKTEPU3YETCS
KAaK CaMOCTOATEJIbHAs OTPACiIb IIPaBa, CJIEI0BATENIbHO, CEMENHOE 3aKOHOATEILCTBO
ABJIIETCSI CAaMOCTOSITENIbBHOW OTpacibl0 3aKOHOJATeNbCTBA. [[pyrme, HaoOOpoT,
YTBEPKIAIOT, YTO CEMEWHOE MPABO 3TO JUIIb MTOAOTPACIb IPAXAAHCKOrO MpaBa, HO
COXPAaHSIOT 32 CEMENHBIM 3aKOHOJIATEIIbCTBOM CTATyC CAMOCTOSITENIBHON OTpAciy 3a-
KOHOJIaTEJIbCTBA.

Cratbs 2 CemeitHoro konekca P@ yka3piBaeT Ha mMpeaMeThl peryaIupOBaHUs
CEMEWHOT0 3aKOHOIaTEIIbCTBA!

1) ycioBust ¥ IOPSJIOK BCTYIUICHUSI B OpaK, MpeKpaiieHus Opaka v MpuU3HaHUS

€ro HeACUCTBUTEIBLHBIM;

! Huxomokun C.B. Cemeiinoe npaso: yueGroe noco6ue / C.B. Huxomokun. — M.: FOCTULIMS, 2016. — 168 c.
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2) TUYHBbIC HEUMYIIIECTBEHHBIC M UMYIIECTBCHHBIC OTHOILICHUS MEXIy UJICHA-
MU CEMbU: CYNIPyraMmu, pOJUTEISIMUA U I€TbMU (YCHIHOBUTENISIMU U YCHIHOBJICHHBIMU),
a B CIy4yasix W B MpeJeiax, MPeIyCMOTPEHHBIMH CEMEWHBIM 3aKOHOJATEIbCTBOM,
ME¥XKy IPYTUMHU POJACTBEHHUKAMH W UHBIMU JINIAMU;

3) hopMBI ¥ TIOPSATOK YCTPOHCTBA B CEMBIO JIETEH, OCTaBIIUXCS O€3 IMONCUCHHUS
POIIUTETEH.

PaccmarpuBaembie B IOpUIMYECKO cpepe OTHOIICHHUS, PEryIupyeMble ceMen-
HBIM 3aKOHOAATEILCTBOM, MOTYT OBITh JTUYHBIMU U UMYIIIECTBEHHBIMHU.

JInyHblEe B3aMMOOTHOLIEHHUS MPEICTABICHBI PEATU3aUEN JIMYHBIX UHTEPECOB
JIMII, YYaCTBYIOIIMX B JAHHBIX OTHOIIEHUsX. Clie10BaTeNbHO, JIUYHBIE OTHOIIECHUS
HAYMHAIOTCSA TPU TOCYJapCTBEHHON perucTpanuu Opaka M MPU €ro pacTOP>KEHUU
BMECTE C BBIOOpOM 00111eH (haMUIIMK CYNIPYroB, P BO3HUKHOBEHHUH Psifia BOIIPOCOB
O MaTEPUHCTBE U OTIIOBCTBE, BOCIIUTAHUS U 00Opa3oBaHus faereid. K TakuM B3auMooOT-
HOIIIEHUSIM OTHOCSIT BOMPOCHI peaju3allii JeThbMU IpaBa Ha *U3Hb B CEMbE, Ha 00-
IIEHUE C POJCTBEHHUKAMU, OXpaHa €ro MpaB U 3aKOHHBIX WHTepecoB. PaznoobOpasue
HEUMYIIECTBEHHBIX OTHOIIEHUN MEXAY YJICHAMU CEMbM MHOTOTPAHHO, HO TMOJBEP-
raloTcsi OHM MPABOBOMY BO3J€HCTBHUIO TOJbKO B OCHOBHBIX CUTYalIHsIX.

NmyiiecTBEHHBIE OTHOILICHUSI - 3TO OTHOIIEHHWS, BO3HUKAIOIIME IO TMOBOIY
¢bunaHcoBbix Osar. Kak mpenmer ceMeWHOTro 3aKOHOJATelIbCTBA, WMYIIIECTBEHHBIC
OTHOIIIEHUS 110 CBOEMY 00BhEMY UTPAIOT OOJBIIYIO POJIb. DTO OTHOIICHUS MEXIY CY-
MpyraMm KacaTeJIbHO MPUHAJICKHOCTH UMYILIECTBA, ATAMEHTHBIE 00513aTENIbCTBA CY-
MIPYTOB, POAUTENEN U IETEH, 4 TAKXKE APYTUX YIJICHOB CEeMBH-.

Jliist 6onee AeTanbHOrO0 M3y4EHHs] BOIPOCAa HEOOXOIUMO M3YUYHUTh ClieUU(PUKY
CEMEUHBIX OTHOILICHUH.

1. Jlnga OTHOWIEHUWM, SBISIOMIMXCS TPEAMETOM PErYJIUPOBAHUS CEMEUHOTO
paBa, XapaKTepeH 0coOblil CyOBeKTHBIN cocTaB. CeMEeNHbBIM 3aKOHOIATENbLCTBO YET-
KO OIPEAEIAECT KPYT JUL, SBJISIFOIINXCS YYACTHUKAMHU CEMEUHBIX OTHOLICHHUH. TOJb-

KO JIFOJISIM, IMEIOIITUM OCOOBIN CeMEWHO-TIPaBOBOM CTaTyC (Harpumep, Cynpyr, pede-

? Cemeiinoe mpaBo: y4ueb. ais By3oB. / H. M. Kopmrynos [u ap.]; mox pex. I1. B. Anekcus, A. H. Kys6araposa, O. 1O.
Wneunoi, 2015. - 334 c.
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HOK, pOAUTEINb, Oa0yliKa, AeIyliKa U T.1.) MOT'YT IPUHUMATh y4acTHE B TaKUX Ipa-
BOOTHOILICHUSX.

2. bpauHbIil COKO3 WM POJICTBO, MATEPUHCTBO, OTLIOBCTBO, YCHIHOBIICHUE SIBJIS-
€TCs TJIABHBIM IOPUIMYECKUM (DaKTOM MPABOOTHOIIEHUN B ceMbe. IMEHHO Hanuuue
Opaka WM POJCTBA SBIISIETCS TJIABHBIM YCJIOBUEM [JIs BOSHUKHOBEHHUS CEMENHBIX
MIPABOOTHOIIEHUM, HE3aBUCUMO OT TOTO, YTO TAaKUE€ OTHOIICHUS MOTYT IMOCTPOUTCS
Ha JJOTOBOPE WJIN COTJIALICHUH.

3. CeMelHBIM MPAaBOOTHOLIEHUSM MPUCYI JUIMTEIbHBIN XapakTep. TOoJbKO
JUIMTEIIbHOE B3aUMOJICMCTBUE UL YCTAHABIIMBACT CEMEUHBIE TPABOOTHOLLICHUS.

4. CemelHbBIE OTHOILIECHUS MPEAIONArat0T CTPOTYH0 WHIMBUAYAIW3ALUIO HX
YYaCTHUKOB U 3aM€HA OJTHOTO M3 YYaCTHUKOB Hejonmyctuma. Hu mo kakomMy npuHLM-
My Tiepeiada CeMEMHBIX MpaB U 00s3aHHOCTEW HEBO3MOXKHA, TaK KaK TAaKUM OTHOIIIe-
HUSIM TIPUCYIIl «BHEOOOPOTHBIN» XapakTep. YCTymnKa mpaB TpeOOBaHUS U MEPEBOJ]
JI0JIra OTCYTCTBYIOT B HHCTUTYTE CEMBU.

5. Tak Kak B CeMEHHBIX OTHOIIEHUSX HET BO3MOYKHOCTH 3aMEHBI UX yYACTHHU-
KOB, OHM NMPUOOpeTaroT JUYHbIA Xapaktep. CiemnoBarenbHO, JUYHBIA XapaKkTep OT-
HOLIECHWN B CEMbE, 3HAMEHYETCS HE TOJIBKO TEM, YTO JIMYHBIE U HWMYIIECTBECHHBIC
npaBa U OOS3aHHOCTU HEPA3JCIbHBI C JUYHOCTHIO. CeMEHbIE OTHOIICHUS MMEIOT
IIEPBOCTEIICHHO JIMYHBIM XapakKTep U IMOTOM YK€ UMYLIECTBEHHBIN. JIMUHBIE OTHO-
HICHUST 00J1aJal0T MPUOPUTETOM, TaK KaK UMYIIECTBEHHBIE OTHOIICHUS TTOBCEMECTHO
CBs3aHbl C HUMU. JIMUHBIE OTHOIIEHUS B OOJIBIIMHCTBE MPEIONPENEISIOT COJlepKa-
HHUE HOPM, KOHTPOJMPYIOIINX OTHOLIEHUS HMMYIIECTBEHHOro xapakrepa. «Umyie-
CTBEHHBIC OTHOUIICHHS B CEMbE, XOTS U MMEIOT Ba)KHOE 3HAYEHHE, MPOU3BOJHBI OT
JUYHBIX, TaK KaK BOZHUKAIOT JIMIIb MTPU HATUYUU TTOCIEAHUX U TIPU3BAHBI 00CTYKHU-
BT HX»".

6. CeMeiHBIM OTHOIIICHHUSIM CBOMCTBEHHO 0CO00€ JIMYHO-AOBEPUTEIHLHOE BOC-
MpUSATHE, TAK KaK IJIaBHAS POJIb OTBEIACHA JUYHBIM CBSA3SIM MEXIY WICHAMH CEMbHU.
«CyIIHOCTh CEMEHHOTO MPABOOTHOIICHUS TaKOBa, YTO OHO BCETJa BKIIOUACT B CEOsI

9JICMEHT JIMYHOI'O, HE3aBHUCHUMO OT ueneBoﬁ HarpaBJICHHOCTH IIPAaBOOTHOLICHU, €T0

3 Barypuna H.1. Cemeiinoe npaso: yueOounuk / H. U. Barypuna, O. A. Munees, 2014. - 218 c.
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xapakTepa u Buaa. [Ipu 3ToM HammyMe JaHHOTO JIEMEHTa HE 0053aTeNIbHO CBSI3bIBA-
€TCsl C JIMYHBIMU MPaBaMH YYaCTHUKOB CEMEHHOTO NMpaBOOTHOIIECHU. OH CYIIECTBY-
€T CaMOCTOSITENIbHO, HE3aBUCUMO OT JIMYHBIX MpaB Cy6’b€KTOB...»4. JInyno-
JIOBEPUTEIIbHBIN XapaKTep HOPM CEMEWHOTO MPaBa, PETryIHPYIOIIMNX KaK JUYHBIE, TaK
1 UMYIIECTBEHHbIC OTHOIICHUS, MPEICTABISET UX CYIIHOCTh, OKa3bIBAIOUIUN OIpe-
JIEJIEHHOE BO3JICVICTBUE HA BCE CEMEMHO-TIPABOBBIE HHCTUTYTHI.

['1aBHBIE CBOICTBA OTHOLIECHHH, COCTABIISIIOIIMX MPEIMET CEMENHO-TIPABOBOTO
KOHTPOJISI, HETMOCPEACTBEHHO BIHUSIOT Ha crmocod perymupoBanus. [log metomom
MIPABOBOT0 PETYJIMPOBAHUA B TEOPUU IMOHUMAIOTCS «IPUEMbI IIPABOBOIO BO3JIEH-
CTBHUSI, UX COYETaHUE, OMHUCHIBAIOIINE HCIOJIb30BaHUE B JaHHOW cepe oOlecTBeH-
HbIX OTHOILICHWM JaHHOTO WJIM HHOTO0 KOMILUIEKCAa MPAaBOBOTO HHCTPYMEHTapHs,
CPEIICTB BO3JEHCTBUS». B cuily 3TOro, 00HEKTOM PEryaupyromero AeMCcTBUs mpaBa
ABJISICTCSL OMPENECICHHOE CKOIUIEHUE OTHOLICHUM, UX TPYMIa, a TO U KOMIUIEKC Mmpa-
BOBBIX METOJIOB BO3JICUCTBUS, IIPEICTABIIAECT COOOM KOMIUJIEKC CBSI3aHHBIX MEXKIY CO-
00i1, XOTSl U BapbUPYIOIIUXCS B OMPEICTICHHOM COOTHOIIIEHUH 3JIEMEHTOB.

[Ipu paccMoTpeHUM METOJ MpaBa MOXKHO OMNUCATh KaK JO3BOJMTEIBHO-
uMmriepaTuBHbIi. [lo comepxaHuto AEMCTBUS HA OOIIECTBEHHBIE OTHOIIEHUS CIOCO0
CEMEMHOr0 MpaBa MPU3HAETCS JO3BOJUTENBHBIM. COBPEMEHHOE 3aKOHOIATEILCTBO B
OTJIMYKE OT MPEABIAYIIEro, JEIaeT MPUOPUTETHBIMU TpaBa. [[03BOJIEHHS TJIaBEH-
CTBYIOT B KOJJMYECTBEHHOM OTHOILLIEHUH MEXAY BCEMU IPYTUMHU MPEANUCAHUIMMU.

BMecte ¢ Tem, onucaHue mMeToja CEMEMHO-TIPABOBOTO KOHTPOJSA JAJIEKO HE
MCYEPIIBIBACTCS CTAHOBJIEHHEM BOIIPOCa O TPeo0IalaHny Kakux Ju00 HOpM. Meto-
JIbl U CPEJICTBA BO3JCHCTBUS HA OTHOIICHHS B CEMbE BECbMa MHOTOYUCIICHHBI. [lo-
MHUMO J03BOJICHUM, SBJISIOUTAMUCS MPUOPUTETHBIM METOJIOM PEryJIUPOBAHUS CeMel-
HBIX CBSI3€H, B apCeHANIe CTIOCOOOB JIEHCTBUS CEMEHHOTO MpaBa yUUTHIBAIOTCS TAKXKE
3ampeThl, COAEpkKallue MPEeANUCaHUs, HAMPABIAIOIIAE HA COBEPIICHUE OIPEICIICH-

HBIX ITOCTYIIKOB, ITpaBUJIa, ITPCAHAZHAYCHHBIC JIJIS O6T>$ICHCHI/I$I, d TAKJKC 3allluTa IIpaB

3.CemeiiHoe npaBo: yueOHUK aist By30B. / H. M. Kopmrynos [u ap.]; mox pen. I1. B. Anekcus, A. H. Kysbaraposa, O.
0. Unbunoi, 2015. - 334 c.
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U OTBETCTBEHHOCTb 3a HEHUCIOJIHEHHME WM HEHaJJIeXalllee BBIIOJHEHUE OOs3aHHO-
CTeM, KaK cBO€0Opa3HbIe CIIOCOOBI KOHTPOJISI CEMEWHBIX OTHOIICHUH.

3anpeTbl KOHKPETHBI, BBIPAXKEHBI B IPABOBBIX MMAKTaX, & TAKKE MPUMEHSIOTCS K
KOHKPETHBIM MOCTYyNKaM. B 3aBUCMMOCTH OT crioco0a BbIpaKE€HUS 3alpPEThl JEISTCA
Ha NpsIMbIE U KOCBEHHBIE.

IIpssMbIMU 3ampeTaMu SIBJIIFOTCS 3alPEThI, TJ€ BOJS 3aKOHOJATENS MOKa3bIBa-
€TCSl YETKO U OTKPBITO. OTKIOHEHUSI OT TAaKUX 3aIpPETOB MOTYT OBITh TOJBKO B CITy-
yasx, yKa3aHHbIX 3aKOHOM. Tak, B 1. 2 cT. 116 CK P® ycranaBnuBaercs npsmoi 3a-
npeT 00 OTCYTCTBUU OOpPATHOTO B3BICKAHUSI CPEACTB, NOJYUYEHHBIX 0€3 10CTATOUYHBIX
OCHOBaHHMIA’

B a3T10li ke HOpME YTBEp>KJI€HbI MCKJIIOUEHUsS, KOrJla MOXKET OBbITb 0O0paTHOE
B3BICKAHUE CPEJICTB:

- €CJIM pELIEHUE O B3bICKAHUM AJIMMEHTOB OTMEHEHO B CBSI3H C OOpaIleHU-
€M I0JIy4aTesIeM aTMMEHTOB HEIIPaBUIIbHBIX CBEJACHHUM WM IIPEIOCTABICHUEM TAKUX
JIOKYMEHTOB;

- eclM peuieHue o0 yIulaTe aJMMEHTOB SBISIETCS HEACHCTBUTEIbHBIM
BCJIE/ICTBUE TMOANMMCAHUS €r0 MOJ BIUSHUEM OOMaHa WM HAaCWIHS CO CTOPOHBI OT-
BETUUKA;

- IpU YCTAaHOBJICHUU DELIEHUEM cyAa (pakTa U3MEHEHUs PEUICHHs CyAaa,
orpeneseHus 00 yrjaaTe aTuMEHTOB UM UCTIOJIHUTEIBLHOTO JINCTa, HA OCHOBAHUU Ye-
r0 yIIaYUBAJIUCH aJTUMEHTBHI.

KocBeHHBIMH 3ampeTaMH CUUTAKOTCS 3alpeThl, U3 CYTH KOTOPBIX CJIEAYET
MBICJIb O 3alpeTe ONPEACICHHBIX MOCTYNKOB. VCKIIOUeHHs] U3 HUX MPEICTaBICHBI
3aKOHOM B COOTBETCTBUU € NepBbIM MyHKTOM ctatbu 11 CK P® 3akmtouenue Opau-
HBIX OTHOILEHUU MPOM3BOAUTCS MO MCTEUEHUU MECSIa CO IHS MOAAYM 3asiBJICHUS B

3arc, 4To ABJICTCA HE IPSAMBIM 3alIPpETOM PETUCTPHUPOBATHE COKO3 N0 UCTCUCHHA YKa-

% Cemeitubiii kogekce Poccuiickoit denepartiu ot 29 nexabps 1995 r. Ne 223-®3. (pex. ot 28 mapra 2017 1. Ne39-D3) //
CoOpanue 3akoHonaTenbctBa Pd.1996. Ne 5.


http://www.mdk-arbat.ru/bookcard?book_id=2437889
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3aHHOTO cpoka.’ BMecTe ¢ TeM 3aKOHOAATENs He MCKII0YAET BO3MOKHOCTh H3MEHe-
HUSL MECSAYHOTO CPOKa, €CII €CTh YBAXKUTEIIbHbIE TPUYHUHBI UIH OOCTOSTENIbCTBA.

J103BOJIEHHSI - JOIYCK Ha COBEPLICHHE NEUCTBUN, YTBEPKICHHBIX B HOpPMax
CEMEHHOT0 3aKOHOJATENbCTBA.

J103BOJIEHHSI UMEIOT aIpeCHbIN xapakrep. [loMuMO y4acTBYIOIKUX B CEMEVHBIX
OTHOUIEHUAX, OPTaHaM IOIEUYUTENBCTBA WM CYAY, TO3BOJIECHUS MEHBIIE OIIPEIEICHBI
Y TECHO COIIPSKEHBI C IPOLIECCYaIbHBIMA HOPMaMHU.

[1o ciocoOy BbIpaXeHUS 103BOJIEHUS OBIBAIOT MPSAMBIE U KOCBEHHBIE.

IIpsiMble 1O3BOJIEHUS - TE, TJ€ pa3pelIeHUs] BBIPAKEHBI HanpsMyro. Tak, 1. 1
ct. 1 CK P® npenocraBisieT 3akiO4eHUE OpayHOr0 KOHTpPAKTa, Kak /10 rocyjap-
CTBEHHOU perucrpaiuu Opaka, Tak U B 1000 nepuoj Opaka.

KOCBEHHBIMH [103BOJIEHUSIMH CUHUTAIOTCSI IPEANUCAHUSI, CMBICI KOTOPBIX CBHU-
JeTeNbCTBYET 00 onpeneiaeHHoM noseaeHuu. B . 1 ct. 64 CK P® ckazano, 4to «po-
JUTEIIN CTAaHOBATCS 3aKOHHBIMU IIPEACTABUTEIISIMU I€TEU U BBICTYIIAIOT B OXpaHy UX
paB U MUHTEPECOB BO B3aUMOJECHCTBUAX C JIOOBIMU (PU3MYECKHUMH JIMLAMHU, B TOM
YHUCle B OpraHax 0e3 crenuagbHbIX MOJHOMOYHI.

Bwmecre ¢ 3anperamu U 103BOJICHUSAMH, NIPABWIA CEMENHOTO IIPaBa BKIIOYAIOT
MPEANUCAaHNS K COBEPIIEHUIO KOHKPETHBIX MOCTYINKOB. B myHkTe 5 crateu 25 CK PO
yKa3aHo, YTO CyJ 00s3aH B TeueHue 3 JHEHl cO AHS BCTYIUICHUS B CUJIY PELIEHUS O
pacTop;keHuu Opaka OTHPABUThH BBIITMCKY U3 3TOTO MOCTAHOBJIEHUS B OpraH 3arca pe-
TUCTPalMU 3aKJIOUYCHHS COI03a.

K cnocobam perynupoBaHus OTHOLIEHUI B CEMbE OTHOCATCS U Pa3bsCHEHHUS.
Hamnpumep, ct. 14 00bsICHAET, KTO BXOJUT B KPYT POJICTBEHHUKOB, 3aKitoueHue Opa-
Ka KOTOpbIX He gomyckaercs; B 1. 1 cT. 27 CK P® nano onpeneneHue GUKTUBHOTO
Opaka.

CemeliHble B3aMMOOTHOILICHHS «II0 CBOEMY XapaKTepy WHANBUIAYAIbHBI U pPa3-

HOOOpa3HkbI, CJIEIOBATEIHHO, MPUMEHEHHE K YaCTHOMY CITydar0 OOIIEero mnpasa, pac-

® Cemeitusiii komexe Poccuiickoit ®eneparu ot 29 aexabps 1995 r. Ne 223-D3. (pex ot 28 mapra 2017 r. Ne39-D3) //
Co0Opanue 3akoHonatenbeTBa Pd.1996. Ne 5.


http://www.mdk-arbat.ru/bookcard?book_id=2437889
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CUMTAHHOTO Ha OOBIYHBIC OTHOIICHHS, HEPEIKO AaeT GOJIBIINE 3aTPyIHEHHs» . Xa-
PAKTEPUCTUKA COJCPKaHUSI CEMEHHBIX B3aMMOOTHOIIEHUN MOPOKIAAET HEOOXOMH-
MOCTh JINYHOTO CUTYallMOHHOTO PEryJMpoBaHus. MHIWBUayanbHOE PEryJIMPOBAHUE
JIaeT BO3MOKHOCTb ITPABOIPUMEHUTEIbHBIM BJIACTIM WM CAMUM YYaCTHUKAM OTHO-

HICHUH TPUHUMATD CIIOCOOBI PEIIEHUS C YIETOM KOHKPETHBIX 00CTOSTENIbCTB.

1.2 UcTounuku cemeiinoro npasa Poccuiickoii @enepanuu

Nctounuku mpaBa - 3TO BHEIIHUE CIOCOOBI BBIPAKECHUS W 3aKPEIICHUS Ce-
MEWHBIX MPABOBBIX HOPM. B KadyecTBe MCTOYHMKOB IpPaBa BBICTYIAIOT PA3JIAYHBIC
HOPMATUBHO-IIPABOBBIE AKThl, KOHTPOJIMPYIOIME CEMENHBIE OTHOUIEHUS, U JOTOBO-
PBI MEKJIYHAPOIHOTO XapakTepa.

CornacHo ct. 72 Konctutyuun P® ceMeilHoe 3aKOHOJIATEIBCTBO COCTOMUT B
oOmem BeaeHun deaeparuu U cyobekToB. CeMelHO-TIPaBOBbIC aKThl MPUHUMAIOTCS
KaK Ha (eepasbHOM, TaK U Ha CyOBEeKTHOM ypoBHE. C OJHOUW CTOPOHBI, 3TO JAET
BO3MOXKHOCTh OOECHEUHUTh €IUHOOOpa3ue 3aKOHOAATENIbCTBA, & C JPYTOM, Ocyle-
CTBUTHh Y4YET OCOOEHHOCTEW HalluM, MECTHBIX cnenuduk u Tpaaumnuii. Kpome Toro,
3aKOHOJIATENBCTBO B HACTOSIIIAN NEPUOJ CKIAIAbIBAETCS U3 HOPM BHYTPEHHEIO POC-
CUICKOrO ITpaBa U MEXIYHApOAHOTO MPaBa, TaKk KaK B COOTBETCTBUU C OCHOBHBIM 3a-
KOHOM Poccuu oOnienpusHaHHbIe TTpaBUia U MPUHIUIIBI MEKIYHAPOJIHOTO TIpaBa U
MEKIyHApOIHbIe JOTOBOPHI PD SIBISIOTCS 4acThiO €€ MpaBoBOM rpymisbl (4. 4 cT. 15
Konctutynuu P®). CrnenoBareibHO, HOPMBI, 3aKpeIUICHHbIE TaKUMHU JOTOBOPaMH,
00J1a]at0T TJIABHBIM JICMCTBHEM IO OTHOIICHUIO K TPeOOBAHUSIM rOCYAapCTBEHHOIO
npaBa. Tak Kak MeXIyHapOJHbIM J0roBopoM denepaluy yCTaHOBIICHBI IpyTHUe mpa-
BWJIA, YEM NPEAYCMOTPEHHBIE 3aKOHOAATEIBHO, TO MPUMEHSIIOTCS MEXIYHAPOIHBIC
noroBopHbie nipaBuiia (4. 4 ct. 15 Koncruryuun Poccuiickoit @enepanun, cr. 6 CK
Poccuiickoit @eneparun). OmHAKO 3TO HE 03HAYAET, YTO CTAHIAPTHI JIFOOOTO MEXKTY-

HapOJHOT'O AO0TOBOpA, IIOAIIMNCAHHOI'O OT JIMIA PCD, HCCOMHCHHO, IIPMCHUMBI B PO -

" Kocoga 0.10. Cemeiinoe npaso: yuebuuk: B 2 u. Pas. II: Ocobennas yacts, 2013. - 407 c.
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IIPY TOJIKOBAHMHM 3TOTO CIEAyeT y4uThIBaTh DenepanbHblil 3ak0H «O MEXIyHApO-
HBIX toroBopax Poccuiickon @enepanum».

CrnenoBaTenbHO, B CUCTEME CEMEHHOro npaBa PP MpUHATO BBIAEIATH TaKHUE

VUCTOYHUKHU:

° Koncturyuus Poccuiickon ®@enepanuu;

o HOPMBI U TIPUHLMITBI MEXKAYHAPOJIHOTO MpaBa, a Takke I0roBopsl Poc-
CUU;

J Cewmeiinblii konekc PO;

o VHBIC 3aKOHBI;

o 3aKOHBI U HOPMATUBHBIE aKThl pernoHOB Poccuiickon Penepanuu;

. pacnopsixenus [Ipesunenra PO;

o nocra”HoBieHus [IpasurenscrBa Poccun;

o HOPMATUBHBIE AKTbl MUHUCTEPCTB U BEIOMCTB.

I'maBubIM (peepalibHBIM aKTOM MpaBa, 00Jiee YETKO PErIaMEHTUPYIOIIUM OT-
HouieHusi, siBisgerca CeMeiHbiil kojekc P®, mpunsaTeiii ['ocygapcrBenHoi [[ymoi
Poccuiickoit @enepanuu 8.12.1995 r. u BecrynuBmuii B neiicteue ¢ 1.03.1996 r.

Kak ucrounuk cemeinnsix npaBooTtHomeHnii CK P® Bkiroyaer B CBOM TEKCT
BCE HOPMBI, KOTOPBIE BIIMSIOT Ha KOHTPOJIb 3TUX OTHOILICHUH, PACIPEAEIISIOT UX 110
HAMpPaBJICHUSIM:

e 00mue npaBwia (CEMEMHOE 3aKOHOAATENIbCTBO, pealu3alus M 3allluTa MpaB

CEMbHU;

® 3aKIIIOUYCHHUE U TMPEKpallleHhe coro3a (YCIOBUS U MOPSAJIOK PEruCTpaliu Opaka,
MPEKpaIleHNs COr03a, €r0 HEJECHCTBUTEIHHOCTH);
® [paBa W 3aKOHBI CYNPYroB (JIMYHBIC TPaBWIA W OOS3aHHOCTH, 3aKOHHOCTH

MMYILIECTBA CYIIPYTOB, COTJIACOBAHHBIA PEXUM MMYILECTBA, OTBETCTBEHHOCTH

Cynpyros,

e 1mpaBa U O0S3aHHOCTH MATEPUHCTBA U JIETCTBA (YCTAHOBIICHUE TIOSBIICHUS JI€-

Tel, MpaBa HE MOCTUTIINX COBEPIICHHOJETHUS JETEH, MpaBa U 00sS3aTeIbCTBA

poauTtenei);
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® AJMMEHTHBbIE OOS3aHHOCTH YJIEHOB CeMbH (00s3aTENbCTBA POJIUTENEH Tepen

JIETbMU, aTUMEHTHBIE 00s13aTeIhCTBA MYy>Ka U JKEHbI, AJIMMEHTHbIE 00s3aTeNb-

CTBa MHBIX WICHOB CEMbH, IOTOBOPEHHOCTH 00 yIUIaTe alUMEHTOB, Pacopsi-

JIOK YTUJIaThl AJIMMEHTOB U UX B3bICKAHUS);

e (opMBI BOCIIUTAHUS HECOBEPIICHHOJNETHUX, OCTaBIIUXCsS Oe3 moreyeHus (Bbl-

SBJICHUE U YCTPOMCTBO MAJOJETHUX, OCTABIIUXCA 0€3 MOMEeUYeHUs], YChIHOBIIE-

Hue (yaouepeHue), oreka v MmorneyuTeIbCTBO, IPUEMHAsT CEMBbS).

Oto npenonpeaenser ctpykrypy CK P®, co3znaBasi COOTBETCTBYIOIINE pa3fe-
JIbI 1 nlaparpagsl.

MexaHu3M 3alIUThl CEMEMHBIX MPAB U MHTEPECOB COCPEAOTOUEH B I paxknaH-
CKOM MpoleccyainbHoM kojaekce Poccutickoit @enepanuu (nanee - ['TIK PO) (29 rna-
Ba), 3/1ECh K€ YACTUYHO YTBEP KJCHBI ITpaBUJia YCHIHOBJICHUS.

K npyrum denepanbHbiM 3aKOHAM, PETYIHUPYIOIIMM CEMEMHOE MPaBO, OTHOCST
®enepanbubiil 3aKk0H PO ot 15.11.1997 1. Ne 143-®3 «O06 akTax rpakJaHCKOro co-
CTOSIHUSD», B KOTOPOM ONPEAEIIEH MOPSAOK 3alMCU BAXKHEHMIIUX CEMEUHO-TIPABOBBIX
nevicteuit; @3 PO ot 21 nexabpst 1996 r. Ne 159-D3 «O rapaHTHsX MO COIUATBLHON
3allUTe JIETeU-CUPOT, OCTABIIMXCS 0€3 MOIMEUEHUs», KOTOPhIM OMpPEACICHbl HOPMBI
COAEPKAHUS U MEPHI 3aIIUTHI TOCYIAPCTBA YKa3aHHbIX netei; denepanbHblil 3aKOH
P® ot 24 wronsa 1998 r. Ne 124-®3 «O06 0CHOBHBIX rapaHTHsIX IpaB pedeHka B Poc-
cuiickoit @exnepanun» U O3 PO ot 16 anpens 2001 r. «O rocynapcTBeHHOM OaHKe
JAHHBIX O JIETSAX, OCTABIIUXCS O3 MOIEUCHHs poauTenein», deaepabHbIi 3aKOH OT
24.04.2008 r. Ne 48 — @3 «O0 omeke U NOMeUYnTETHCTBEY.

Ha ypoBHE peroHoB cemMelHOe MpaBoO B COOTBETCTBUM C M. 2 cT. 76 KoHcTu-
Tyunu PO mnpencrasisercs 3aKOHaAMU, MHBIMU IIPaBOBbIMU akTaMu Poccurickon ®e-
Jiepaliy, He MpOoTUBOpeYaIre 3akoHaM (eaepabHOro ypoBHs. B ciydae nmpoTuBo-
peunsi penepaibHBIX 3aKOHOB M aKTOM, U3JIaHHBIM cyOBhekToM Poccuiickoit denepa-
1IUU, TJIABEHCTBYET (e/iepaibHbIi 3aKOH.

CewmeitapiM KosiekcoM P® k koMmmeTeHnu cyObeKkTOB PO oTHECEHO paccMOoT-
peHue BOMPOCOB O BO3MOKHOCTU BCTYIUICHUS B OpaKk MEHbIIE 1EeCTHAIIATUIETHETO

Bo3pacTta (m.2 ct. 13); o monmycTUMOCTH 00beauHeHus GpaMuiiuid cynpyros (ct.32 1.
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1) o nmpucBoenuu pamuauu pedeHky (1. 2, 3 cT. 58); 0 neATeIBbHOCTH OPraHOB OTle-
KYHCTBA M TIoNIeunTenseTBa (1. 2 1. 121); 00 opranu3anuu Takoid (GopMbl OpraHu3a-
MU JeTeH, ocTaBImMXcs 0e3 poauTenel, kak narpoHatHas omeka (m. 1 ct. 123); o
NOpsIJIKE U 00BEME BBIIIATHI JEHEKHOW TTOMOIIM HA COJIEpKaHUE JIETEH MOJ] OTEeKOM
U TIONEYUTENLCTBOM (CT. 148); 0 pasmepe BbIIJIAT, IPUUUTAIOLIUXCSA MPUEMHBIM Ce-
MbSM M MEpPax COIMAIILHON MMOMOIIHU, MTPEAOCTABISIEMbIX MPUEMHBIM POJIUTENSAM (T1. 2
cT. 153.1).

VYka3zsl [Ipesunenta P 3annMaroT 0co00e MOJI0KEHNE B CUCTEME HCTOYHHKOB
npaBa. I[lockonpky 3T YKa3bl JOKHBI COOTBETCTBOBATH 3aKOHaM (heaepajbHOTo
ypoBHS (11. 3 ¢T. 90 KoHCTUTYIIMM), UX HA3BIBAIOT MOA3aKOHHBIMU akTaMu. B pamkax
nosHoMounii [Ipesuaenta PO noanucan ero Ykas ot 14 mas 1996 r. Ne 712 «O6 oc-
HOBHBIX HAaIlPaBJICHUSIX TOCYIAPCTBEHHON CEMEMHON MOTUTUKI.

Cnenyromei kareropue Takux akToB ABIsIIOTCA [loctanoBnenus [IpaBurens-
cTtBa Poccuu, KOTOpoe BOpaBe MOJNUCHIBATH HOPMATUBHO-IIPABOBBIE aKThl, HA MPHU-
Mepe u Bo ucnoigHenne CK P®, apyrux akros, yka3oB [Ipesuaenta PO Henocpen-
ctBeHHO npenycMoTpeHHbx CK PO (mpumep: 1. 2 ct. 125, 1. 2 ct1. 126, c1. 165 CK),
npyrumu 3akonamu [Ipesunenta PO (. 3 c¢r.3 CK). B cooTBeTCTBMU C 3TUM MpaBu-
aom ITpaButensctBoM P® Obutn yTBEpk)AeHBI MocTaHoBIeHUs: OT 14.02.13 1. No 117
«O0 ytBepxaeHun [lepeunst 3a0oneBaHuil, TPU HATMYMUA KOTOPBIX YEJIOBEK HE MO-
KET YCBIHOBUTH pEOCHKA, IPUHSATH €ro MOJ ONEKY, B3ATh B IPUEMHYIO CEMbIO» OT 18
utosst 1996 1. Ne 841 «O nmepeune BUI0OB 3apabOTHOM IJIATHI U APYroro J10X0ja, U3
KOTOPBIX MPOU3BOJUTCS yJIepKAHUE ATMMEHTOB Ha HECOBEPIIEHHOJIETHUX JI€TEN»; OT
29 mapra 2000 1. Ne 275 «O6 yrBepxaenun [IpaBun nepenaum nereil Ha yCbIHOBJIE-
HUe (YI0uepeHue) U OCYIIECTBICHUS] KOHTPOJIS 32 YCIOBUSIMU UX CYUIECTBOBAaHUS B
ceMbsix ycbiHOBUTENEH B Poccuiickont @enepanuu u [lopsiaka mocTaHOBKM HAa y4eT
YUPEKIACHUAMU KOHCYJIbCTBA Poccuu neren, SBIAIOLIMXCA KUTEIAIMU Poccuiickon
denepanvy U OMEKAEMBIX WHOCTPAHHBIMU TPAKIAHAMU WJIU JIOABMU 0€3 rpakaaH-
ctBa»; oT 4 ampens 2002 r. Ne 217 «O 0GaHkKe NaHHBIX O HECOBEPIICHHOJETHHX,
OCTaBIIMXCS O€3 MOIMEUYEHUs, U OCYIIECTBICHUH KOHTPOJI 32 €ro CTAaHOBJICHHEM U

HCIIOJIb30BAHUCM» U JIP.
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CK P® nomyckaet ynotpebiieHUe AJid peryJIMpoBaHUsI UMYIIIECTBEHHBIX U He-
MMYILIECTBEHHBIX CEMEMHBIX CBSI3€M TPAXKIAHCKOTO 3aKOHoAaTenbcTBa. Heorpanu-
YEHHOI'0 BMEIIATEIhCTBA TAKOIO 3aKOHOAATEICTBA B CEMENHBIE CBA3U HE MPEAIOa-
raetcs, Tak kak CK P® oroBopeHsl npaBuiia ero mpuMeHeHus1. ITO MOXKET OBbITh, BO-
MIEPBBIX, €CJIM OTHOIICHUS HE YPEryJIUpOBaHbI 3aKOHOJATEIHCTBOM, a BO-BTOPBIX,
MIOCTOJIBKY, HOCKOJIBKY 3TO HE 3aIPEIIECHO CYIIECTBOM CEMEMHBIX CBSI3EH.

YnoTpebieHue rpaxkJIaHCKoro 3aKOHO/IATEeIbCTBA K OTHOILICHUSM B CEMbE MO-
KET IMPUMEHITHCS TakkKe B ciydasx, npeaycMoTpeHHbIx B CK P®. B psne nonoxe-
Huit CK P® yxazanwl koHkpetHbie TpeboBanusi 'K PD, koTopeiMu ciieqyer mosib3o-
BaThCS MPU Pa3pelICHUH TeX WKW UHBIX MTpo0JieM OpauyHO-ceMeHbIx oTHOIeHUH. CK
P® npsimo 06s13b1BaeT ynotpeonsaTs cienyroniue Hopmel 'K PO:

1) ct. cT. 198-200 'K P® - npu npuMeHEeHHH HOPM YCTAHOBJIIEHUS MCKOBOM
naBHOCTH (cT. 9 CK PD);

2) ct1. cT. 257-258 TK PO - nipu yTBEp:K/IEHUU MPaB CYNPYTroB MOJIb30BATHCS U
pacropsiKaTbCsl BeIIaMU, SBISIOMIMUMUCS OOIIUMH YJIECHOB KPECThIHCKOIO X035UCTBA
(n. 2 ct. 33 CK PO);

3) ct. ct. 26 1 28 'K P® - nipu ycraHoBneHuu npapa peOeHKa Ha UCIIOIh30Ba-
HUE TPUHAAISKAIIMX eMy MO0 MpaBy umyiiectBoM (1. 3 ct. 60 CK PO);

4) ct. 37 'K PO - pu opranu3aiuy poauTeIsiMy IPaBOMOYUIA 110 PactopsiKe-
HUIO UMyIecTBoM pedenka (1. 3 cr. 60 CK);

5) n. 1 ct. 165 'K P® - npu Hecobmoaennn tTpedyemMoi (opMbl COrallieHus
00 orutare anumeHToB (1. 1 ct. 100 CK PO) u 1.71.

Onnaxko npumeHenue HOopM 'K k ceMeilHBIM CBSI3IM BO3MOKHO TOJIBKO MPHU
HEMMEHUU HEOOXOMMBIX HOPM B CEMEHHOM 3aKOHOJATENbCTBE U KOrJa 3TO HE Tpe-
MATCTBYET UX CYLIECTBY.

Kak yxe ObUIO CKa3aHO paHee, K UCTOYHMKaM mpaBa Poccum oTHOCAT 00111€e-
MpPU3HAHHBIE HOPMBI M TpaBUJia MEXIYHAPOIHOTO IpaBa, a TakKxkKe JOroBopsl PO.
Hopwmbl 1 npaBuiia, UMEIOIME 3HAYEHUE AJIsI KOHTPOJIUPOBAHUSI CEMENHBIX OTHOIIE-
Huii, ectb B YcraBe OOH, Bo BeeoOmiet nexmnaparuu npaB ot 10 gexadps 1948 r.,

KonBennuu o 3ammre npas yenoBeka U cBobon 4 Hoabps 1950 r., B Jeknapauuu
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npaB pebdenka ot 20.11.1959 r., B MexxayHapoTHOM MaKTe O TPAKIAHCKUX W TIOJH-
tryeckux npasax 1966 r., B Kousenmmu OOH «O mpaBax pedenka» 1989 r. u mp.
CemMeiliHOE 3aKOHOAATEIIBCTBO MMEET OOJBIIOC 3HAUCHHE B CBSI3U C TEM, UTO
OHO MEPUOANYECKH OOHOBIISIETCS: 100ABISIOTCS HOBbIE HOPMBI MpaBa, a paHHHUE TIpe-
KpaIllaloT CBOE JECHCTBHE; BHOCSTCA U3MEHEHHUS U MOIMPABKU B JICHCTBYIOIIEE 3aKO-

HOAAaTCIILCTBO.

1.3 CemMeiiHbIe MPABOOTHOILICHUSA

B conmonornyeckoMm CMBICIE «CEMbsI ONPEAEISIETCS KaK OXBATHIBAOIIAS UCTO-
PUYECKHU OIPEIECICHHYIO CTPYKTYPY MajOd COLMAIBHOW IPYIIIBI, YWIEHBI KOTOPOU
OIpeeNeHbl OPAYHBIMHU WIIM POJICTBEHHBIMHU CBSI3SIMH, OOILIHOCTBIO ObITa, MOPAJIbHOU
OTBETCTBEHHOCTbIO U HEOOXOJUMOCTBIO, KOTOPAsl ONpPEAEIAETCs MOTPEOHOCThIO 00-
IECTBA B BOCIPOU3BOCTBE HACCICHUA» .

K OoCHOBHBIM (PyHKIHUSAM CEMEWHBIX OTHOIIEHU OTHOCATCS PEnpOAYKTHUBHAs,
HDKOHOMMUYECKU-XO3AUCTBEHHAs], BOCIIUTATEIbHAsl, PEKPEaTUBHAs,, KOMMYHHUKATHBHAS.

B ropuandeckoM cMbICIE NOJA CEMbEH NMOAPA3YMEBAETCS, KAK MPABUIIO, KPYT
COBMECTHO JKMBYIIMX JIMI] I10 B3aMMHBIM IIpaBaM W NpPaBWJIaM, BO3HHUKAIOIIMMU W3
Opaka, yChIHOBJIEHHUSI U UHOTO crioco0a ycTpoicTBa eTeil B ceMbio. B aeiicTByroiem
3aKOHE OTPAKEHBI IPU3HAKU CEMBH !

® HATUYWC B3aUMHBIX 0053aHHOCTEH WICHOB (ITOT MPU3HAK 00SI3aTEIICH);

® KAaK NPaBUJIO, YYACTHUKHU CEMbBH MPOKUBAIOT BMECTE, XOT HOCUTEISIMU Ta-
KHUX IpaB U 00S3aHHOCTEN BO3MOXKHBI WICHBI JPYTUX cemell (Hampumep, 00si3aHHO-
CTH MO yIUIaTe aJJUMEHTOB WJIM JIEYIIKH 1 0a0yIIKK MO BOCIIUTAHUIO CBOMX BHYKOB).

B cemeitHOM mpaBe OOBIYHO TI0JI CEMEWHBIMU MPABOOTHOIICHUSIMH BOCTIPUHU-
MalOT YPEryJIMpOBAHHbIE HOPMAMH MpaBa OOIIECTBEHHbIE B3aMMOOTHOIICHHMS, BO3-
HUKarolue U3 0paka, poJCTBEHHBIX OTHOIICHWH, YCHIHOBJICHUS WM MHOTO YCTPOii-

CTBa Ha BOCIHWTAHHUC HCCOBCPIICHHOJICTHUX, OCTABIIMNXCIA 0e3 momneuenusa. Tem ca-

8 Beos B.A. T paxnanckoe npaso. Tom I. O6mas yacte. BBegeHue B rpaxnanckoe npaso. - M.: FOpaiit, 2016. - 624 c.
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MBIM CEMEHHbIE OTHOILIEHUS SIBISIOTCSA PE3YyJIbTATOM PErYJIMPOBAHUS CO CTOPOHBI
npapa’,

[lon conepkanueM ceMeHHOro TMpaBa MPUHIATO MOHUMATh TPYIIY MpaB U 00s-
3aHHOCTEW €ro y4aCTHUKOB.

[IpaBa 1 00513aHHOCTH YJIEHOB CEMENHBIX OTHOIIEHHUI HE JOJKHBI OBITH Mepe-
JlaHbl TPETBUM JIMLIAM HU IO 3aKOHY, HU IO COIVIALIEHMIO, IOCKOJIBKY OHHM HE OT[e-
JUMBI OT UX HOCUTEIIEH.

Tak, ecnu y HECOBEPUICHHOJETHETO YMUPAIOT POAUTENH, TO OH MPUOOpETaeT
IIPaBO Ha AJIMMEHTHI OT CBOMX JAEIylIeK U 0adyliek, o0naJarouux Ui 3TOro cpe-
ctBamu (94 ct. CK P®). Ho 00s13aHHOCTS cojiepikaHus peOCHKa He TIEPEXOIUT K Je-
nylike u 0alyllke MpaBONpPEEeMCTBOM, O0S3aHHOCTb COJIEpPkKaTh HECOBEPIICHHOJET-
HUX BHYKOB MOXKET OBITb CaMOCTOSITEJIbHOM, HE NEpeXOoJslled M BO3HUKAIOIIEH
TOJILKO B HEBO3MO>KHOCTH HECOBEPIIICHHOJIETHETO MOIYYHTh COJIEP)KaHUE OT POJIu-
Teneit. '

Pa3znenenne ceMelWHBIX MPABOOTHOIICHWN MPOXOIUT MO Pa3jIMYHBIM OCHOBa-
HUSIM:

1. OT 00beKTa, M0 MOBOAY YETro BO3HUKAIOT IIpaBa CTOPOH, CEMEMHbIE OT-
HOIIIEHUS TIOJPA3ACIAIOTCS HA JIMYHBIC U UMYIIICCTBEHHBIEC.

2. [To cyObeKTHOMY cOCTaBy BBIJICHSIOT CEMEWHbIE NPABOOTHOIICHUS:
MEXy MYKEM U KCHOM, MEKIy ObIBIIUMHU MYXXEM U KEHOH, MEXIY POAUTEIIMU U
Ya/JlaMy, YCHIHOBUTEIISIMU M YCHIHOBJICHHBIMH; APYTUMU WICHAMH; MEXKY ONIEKyHAMH
Y TI0JIOTIEYHBIMU HECOBEPIICHHOJIETHUMU; TPUEMHBIMH POJIUTEISIMU U JE€THMH.

3. [To xapakTepy 3amUThI Pa3IHYaIOTCS:

- OTHOCUTENBHBIE CEMEHHBIE TPABOOTHOIICHHUS C TOJHBIM XapaKTepoM
3alUThl. B 3THX MpPaBOOTHOIICHUAX YETKO YUYTEHBbl HOCUTEIM CYOBEKTUBHBIX 00s-
3aHHOCTeN. Peanuzanusi o0s3aHHOCTEH 0OecreurnBaeTcsl rocyJapCTBEHHOM BIIACTHIO

OT HapyILIEHU CO CTOPOHBI Kpyra JIUII;

® A. 1. Tomouna, O. b. CemenoBa. Cemeiinoe mpaBo: yueoHoe nmocobue. 2017. — 159 c.
19 Cemeitnsiit konexe Poccuiickoit denepamuu ot 29 gexabps 1995 r. Ne 223-®3. (pex. ot 28 mapra 2017 r. Ne39-D3)
/I Cobpanue 3akoHOaTebCTBA PD.1996. Ne 5.


http://www.mdk-arbat.ru/bookcard?book_id=2437889
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- a0COJIIOTHBIE TIPABOOTHOIICHUS C TIPU3HAKAMHM OTHOCUTENbHBIX. [IpaBo-
OTHOILIEHUSI CYIIPYTOB M UX COBMECTHOM COOCTBEHHOCTH, KOTOpBIE HOCAT XapakTep
abCOIIOTHOCTH, TIOCKOJIBKY OJIMH MOKET TpebOoBaTh OT APYroro, YTo0bl OHO HE Jefa-
JI0 IEUCTBUH, MPENSATCTBYIONIUX OCYIIECTBIATH CBOU IpaBa. OHAKO B3aUMHbIE 005-
3aHHOCTH CYTNPYTOB KaK CyOBEKThl COBMECTHON COOCTBEHHOCTH MMEIOT OTHOCHUTEIb-
HBII XapakTep.

- OTHOCHUTEJIbHBIE CEMEIHbIE MPABOOTHOIICHUS, HE UMEIOIINE MPU3HAKOB
aOCOIIOTHOM 3alUTHl. JTO TaKHe MPABOOTHOILIEHUS, TJI€ YETKO OMpEACNICHBI MPaBo-
MOYHbIE U OOS3aHHBIC JIUIIA, 1 BO3MOXKHOCTh YIIPABOMOYEHHOTO JIUI[A MOXET OBIThH
HaApPYIICHO OIPEAEICHHBIM JIMIIOM, HAXOIAITUMCS B TIPABOOTHOIICHUSX.

- CemeiiHas paBOCIIOCOOHOCTD - 00JIaJaHuEe CyOBEKTUBHBIMU OOS3aHHO-
CTSIMU W TpaBaMu, MPETyCMOTPEHHBIMHU 3aKOHOAATeNbCTBOM. CeMeliHasi mpaBoCIo-
COOHOCTh KaK CIIOCOOHOCTh K 00JIaJaHNI0 CYObEKTaMU CEMEMHBIX MpPaB MPEACTABIIS-
eT co0oil abctpakuuto npas. CriocOOHOCTh BBICTYNAET B KAUE€CTBE CBOMCTBA JIHOOOTO
TPa)XTaHCKOTO JIMIAa U XapaKTepHu3yeTcss OOIIHOCTHIO M PABEHCTBOM COJCpKaHHUS.
[TpaBoCIIOCOOHOCTH BO3HHMKAET C POXKICHHUS UYEIOBEKa, XPAHUTCA 32 HUM U TMpeKpa-
[IAETCS BMECTE C €r0 T'HOeIbI0

- ConeprkaHne MPaBOCIIOCOOHOCTH CEMBH MOXKHO YyKa3aTh KaK BO3MOX-
HOCTh BCTyNaTh B COO3, MPU3HABATH WJIM OCIIAPUBATH MATEPUHCTBO; OCYIIECTBIISIThH
mpaBa poAuTeNield U 00s3aHHOCTH BOCITUTAHUS, 00pa30BaHusl, MaTepUaIbHOTO OJara,
3alIUTe TPaB JAETeH; YCHIHOBIATh, CO3/IaBaTh MPUEMHYIO CEMbIO, HIMETh APYyrue JInd-
HbIE U MMYIICCTBEHHBIE 00s3aHHOCTH.

Kareropus neecrnoco6HOCTH 03HA4aeT CIOCOOHOCTh CYyObEKTa CaMOMY MPHOO-
peTaTh M OCYIIECTBISATH OOS3aHHOCTH W TIpaBa, CO3/1aBaTh JJs ceOsl paBwUia U HC-
noJHATh UX. OCyIeCTBICHUE IPaB U CBOOO/ B 3HAYUTEILHON Mepe 3aBHCUT OT BO3-
MOYHOCTH JIIOJIEN KaK CYOBEKTOB MPOSBISATH CeOs, OT UX CIIOCOOHOCTH MPUHUMATh
BapUaAHTHI CO 3HAHHUEM JIeJIa, JeIaTh CO3HATEIbHBIN BEIOOD BapruaHTa MOBEACHHS. ITO
SBIISIETCS. IOPUIUYECKUM COCTaBOM CyOBEKTa MpaBa, T.e. MPU3HACTCS 32 HUM B CHITY

3aKpPCIIJICHUS 3aKOHOM. 3aKOHOI[aTCJ'IB CKPCIIACT IOPUANYCCKOC CBOMCTBO C €CTe-

1 Barypuna H.U. Cemeiinoe npaso: yueOnuk / H. W. barypuna, O. A. Munees, 2014. - 218 c.
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CTBEHHBIM, MPUPOJIHBIM CBOMCTBOM JIOJIEi1 0OOCHOBBIBATH 3HAYEHUE CBOMX IMOCTYT-
KOB, PYKOBOJAUTH MU, CAMOMY COBEPIIATh IOPUIUYECKHUE MOCTYIKH U HECTU MO HUM
OTBETCTBEHHOCTb.

JInma, gocrurmme 18-ty net, BIaACIOT IOJHOM CEMEMHOM JeeCIOCOOHOCTHIO.
O0BeM JeecioCOOHOCTH HECOBEPIIEHHOJIETHUX JIMII BapbHUpPyeT OT MX BO3pacTa U
IpeanosjaraeT yMeHue K OCYIIECTBICHUIO MpaB U peann3aluio o0si3aHHOCTEH Mpu-
MEHHUTEJIPHO K HEKOTOPHIM THIIAM CEMENHO-IpaBOBbIX OTHOIeHUH. Hampumep, pe-
OCHOK MMEET MPaBO Ha 3aIlUTY OT 3J0YNOTPEOICHUIN POIUTENEH U MOXKET CaM HITU C
Ybel-HUOYb BHITOJ0M OOpPATUTHCS 3a 3alUTON B OMEKY M IMOMEYUTENIbCTBO, a JIO-
CTHTHYB YeTHIPHA/LATH JI€T - B CYLL.

CeMeiHO-TIpaBOBbIE MPUHIUIIBI CaMH MO ce0€ HE HECYT BO3HUKHOBEHHUS, U3-
MEHEHHUSI WM PACTOPKEHHSI CEMEWHBIX MPABOOTHOILICHHWI, HO OHU MPEICTaBIISIIOT
OIpPE/IEICHHbIE )KU3HEHHBIE MOMEHTBI, KOTOpPbIE MOPOXKAAIOT 3TH NocieacTBusd. Ta-
KHE MOMEHTHI UMEHYIOTCSl FOPUIMYECKUMH TOHKOCTSIMH.

Knaccudukanus 1opuandeckux TOHKOCTEH MPOBOJUTCS MO Pa3IMYHbIM KpUTE-
pUsIM: [0 BOJIEBOMY IMPHU3HAKY; 10 BPEMEHU CYIIECTBOBAHUS; MO MPABOBBIM CIIE/I-
CTBUSIM.

[To BosieBOMy npH3HaKY (haKThl JEIATCS HA AEUCTBUE U COOBITHS.

1. JleiicTBusl - KU3HEHHBIE OOCTOSITENIbCTBA, SBJISIFOIIUECS PE3YJIbTATOM Jesi-
TeabHOCTH JtoJield. OHU OBIBAIOT MPAaBOMEPHBIMH, T.€. COOTBETCTBYIOIIUMHU MPEIITH-
CaHUsIM HOPM TPaBa U HEMIPABOMEPHBIMU, TO €CTh HAPYIIAIOIIMMH 3aKOH.

2. CoObITHS - IOPUANYECKH 3HAYMMbIC (PaKThI, MMPOTEKAIOIIUE TOMUMO >KeJia-
HUS Jrojie (cMepTh, 3a00JieBaHUE, HEBO3MOXKHOCTh OCYIIECTBICHUS O00sS3aHHOCTEH
OIECKYHCTBA).

Cynpyru, Kak mpaBuio, pPOJACTBEHHUKAMU HE ABISIOTCS. OHM COCTOSIT B Opau-
HOM COI03€ MJIM B COCTOSIHUU CYTIPYKECTBA.

[To mocnencTBUsIM IOPUAMYECKHE ACIEKThI B CEMEUHOM IpaBe pa3feisitoTCs

Ha:

12 Cemeituprii komexc Poccuiickoit Dexeparu ot 29 nexabps 1995 r. Ne 223-®3. (pex ot 28 mapra 2017 r. Ne39-D3) //
CoOpanue 3akoHonatenbeTBa PD.1996. Ne 5.
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o IPaBOIOpOXKIAtoNue (pOXKIECHUE AETel, 3aKioueHrne Opaka, OTIIOB-
CTBO);

o MIPaBOM3MEHSIONINE (PEeTrUCTpanysi OpavyHOTO JTOTOBOpa, MEHSIONIETO 3a-
KOHHBIN PeKUM COOCTBEHHOCTH CYIIPYTOB);

. npaBoIpeKpamaronme (KOHYMHA OJHOTO M3 CYNPYTOB WM YCTaHOBIIC-

HHUE €r0 YMEPIIUM BIICYET PACTOPKEHUE OPAaYHOTO MMPABOOTHOIIICHUS );

o IPaBONPENATCTBYIOMKE (OJIM3KOE POJCTBO MPEMATCTBYET 3aKIFOUCHHUIO
CO103a);
o IIPaBOBOCCTaHABJIMBAIOIIKE (BOCCTAHOBJICHHE B IIPaBax POIUTEIICH).

CBoeoOpa3HbIM (akToM opuaInyecKoi chepsl sBiserca Bpems. Cpok - 3TO 1e-
pHOJ WM KaJICHJapHas J1aTa, C UCTEYEHUEM KOTOPOrO MM HACTYIJIEHUEM KOTOPOTO
HACTYNAaroT IPABOBBIE ITOCIIEICTBUS.

['maBHOE MeECTO B CEMEHOM 3aKOHOAATENIbCTBE 3aHMMAIOT CPOKU HCKOBOM
naBHOCTU. CpOKM TaKOW JJaBHOCTU OTHOCSITCSI K YCTaHOBJIEHHBIM JIJIS 3aLIUTHI CBOOOA
Y MHTEPECOB YYACTHUKOB OTHOLIEHUH B ceMbe. [lo oOlieMy npuHLUIy OHM HE pac-
MPOCTPAHAIOTCS Ha TPeOOBaHUS, BBIXOJAIIMMU U3 CEMEHHBIX ornourennii.”> CK P®
YCTaHaBJIMBAET CIEAYIOIINE CPOKU UCKOBOM JaBHOCTH:

1) cynpyr, 4b€ yIOCTOBEPEHHOE COTJIaCHe€ HOTapUyCOM Ha CHENKY IO pacro-
PSKEHUIO UMYIIIECTBOM U CIIETKU, TPEOYIOIIeH yA0CTOBEPEHUSI HOTApUYCOM U (KJTH)
3alliCU B YCTAHOBJIEHHOM 3aKOHOM CIIOCOO€ He ObUIO MOJyuyeHO, UMEET MpaBo Tpe-
00BaTh NMPU3HAHUS HEJIEUCTBUTEILHOCTH CIIEJKUA B CyJle B TEUEHHE rojla CO JHS, KO-
r7a y3HaJl Wik MOT Obl y3HaTh O coBepuieHuu caenki (1. 3 ct. 35 CK PD);

2) 3-X JICTHUI CPOK MCKOBOW JTABHOCTH MPUMEHSETCS K TPEOOBAHUSAM O pasJie-
Jie 0011eli COOCTBEHHOCTH;

3) K pU3HAHUIO HEJIEUCTBUTEIBHBIM COI03a B COOTBETCTBUU CO CT. 15 CK PO
MIPUMEHSIIOTCSI CPOKM UCKOBOM JaBHOCTH, 3akperuieHHbIe cT. 181 'K P® nns npusna-

HUSI OCIIOPUMOTO JIOrOBOpa HeselcTBUTENbHbIM (11. 4 cT. 169 CK PO).

B Cemeitnoe npaso: yueonuk / b.M. I'onrano, [1.B. Kpamenunnukos, JI.FO. Muxeesa u ap.; nox pexn. I1.B. Kpae-
HUHHHKOBA. 3-¢ n31., nepepad. u gomn. M.: Cratyt, 2016.-348 c.
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OpHuM U3 NPUMEPOB CyNEeOHOM MPAKTUKU SIBIsIETCS onpenenienue KOpruncko-
ro ropojckoro cyaa KemepoBckoit obmactu ot 22 HosiOpst 2016 roga mo memy, B Ko-
TOPOM paccMaTpUBajach aneuUBIIIMOHHOE OMpEJENIeHHE O MPU3HAHUHM IpaBa CcoO-
CTBEHHOCTH Ha KBapTHUPY, PETHCTPAIlMU TIEpEeX0/1a MpaBa COOCTBEHHOCTH Ha KBapTH-
Py, IpeKpalieHnH npaBa coOCTBEeHHOCTH Ha kBapTupy. [leunukosa JI.}O. o6parunacs
B ¢yl ¢ uckoM K IleunukoBy B.JI. o nmpu3HaHuu npaBa cOOCTBEHHOCTH Ha KBapTUPY
Ne noma Ne no «aapec» u npekpaienuu npaBa cooctBeHHocTu [leunukosa B.JI. Ha
kBaptupy Ne noma Ne o «aapecy, perucrpaluy nepexoaa rnpaBa cCOOCTBEHHOCTH Ha
KBapTHUPY, MPEKpaIIEHUU TTpaBa COOCTBEHHOCTU Ha KBapTUpy. TpeOdoBaHUS MOTHBU-
poBanbl TeM, uto 02.12.2003r. Opak Mexnay Hed u IleunuxoBeiM B.JI. pactoprayt
opranom 3AI'C r. IOpru, 3anuce akta o pacropkenuu Opaka Ne. 02.03.2004r. mexay
HUMH COCTABJICHO COTJIAIIEHHE O JOOPOBOJIBHOM pa3/ielie UMYIIECTBA, 10 KOTOPOMY
B cooctBeHHOCTh [leunnkoBa B.JI. mepenun: rapax — «aapec», 0okc Ne, rapax -
«anpecy 60okc No, aBTOMOOWIb «JIaHHBIC U3BATH, HEAOCTPOCHHBIA JIOM U 3€MEJb-
HBI yYaCTOK B «aJpecy», JACHEXKHBIE CPEACTBA B Pa3MeEpe CTO BOCEMBIECAT THICAY
pyOneit. Pemenuem KOprunckoro ropoackoro cyna KemepoBckoit obmactu ot 22 HO-
sa0pst 2016 roga nmocranoBneHo: «lckoBeie TpeboBanus Ileunnkonoit JL.IO., x Ileu-
HuKoBY B.JI. 0 mpu3HaHuu npaBa cOOCTBEHHOCTH Ha KBAPTUPY, PETHCTpPALMU Iepe-
X0Jla TIpaBa COOCTBEHHOCTH Ha KBapTHUPY, MPEKpaIlIEHUU TpaBa COOCTBEHHOCTH Ha
KBapTUPY YIOBJIETBOpUTH. [Ipu3HaTh paBo coOCTBEHHOCTU HA KBapTUPY No toma Ne
no «azapec» 3a Ileunukonoit JL.IO., ¢ mpekpaiienuem npaBa co0cTBeHHOCTH [leunu-
koBa B.JI. Ha mannyio kBaptupy. [IpowsBecTn perucTpanuio mepexoja mpaBa coO-
ctBeHHOCTH Ha KBapTupy Ne moma Ne nio «aapecy ¢ Ileunukosa B.JI. Ha [leunukoBy
JLIO.»™

[TonBemem HEeOOMBINOW WUTOT IEepBOM TiIaBe. UTo ke Takoe ceMelHoe IpaBo?
DTO CBOJI HOPM M MIPaBUJI, KOTOPBIE PErYIUPYIOT OTHOLIEHUSI B ceMbe. | TaBHBIM HUC-
TouHuKOM siBiisieTcsi CK P®. OH perynupyer Takue BaKHbIE MOMEHTHI Kak Opak H
€ro MPEeKpaIlleHHe, OTHOUIEHUS MEXIY POJUTENIAMH U JIETbMHU, MEXAY CYIpyraMmi,

BOIIPOC 00 oreke u IMOMCYUTEIBbCTBEC, a TAKIKC MHOT'OC APYTOC. B Takux oTHOLIECHUSIX

14 Omnpenenenne KOprunckoro ropojckoro cyaa Kemeposckoit obnactu ot 22 uostopst 2016 roma Ne 33-1505/2017
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JOJDKHBI TIPUCYTCTBOBATh PABEHCTBO IPaB MEXIY CYNpPyramu, JA0OPOBOJIBHOCTD
OpadHOro COK3a, B3aUMHOE PEIIEHNE BHYTPUCEMENHBIX BOIPOCOB, IPUOPUTET B Ce-
MeWHOM BocnuTanuu jaeteil. CemelHble OTHOIICHUSI HAXOASATCS MOl 3alIUTON rocy-
napctBa. LlemaMu ceMEeMHOro 3aKOHOJATENbCTBA SIBISIETCS COXPAHEHHWE U YKpeIuie-

HUE CEMBHU KaK BAXXHOU STYEHKHU O0IIECTBA.
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IJIABA 2. COBPEMEHHBIE ITPOBJEMbI CEMEMHOI'O ITIPABA

2.1 AkTyajibHbIe IPOOJIeMBbI PeryJTMpoOBaHusi OPA4YHOIO 10r0BOPA

[ToMuMO 3aKOHHOTO PEKMMa COBMECTHO HAXUTOW COOCTBEHHOCTH CyIpyraMu
CK P® paccmaTpuBaeT Takke JOTOBOPHBIA PEXUM OOILEr0o MUMYIIECTBA CYNPYIOB.
YcraHOBIEHUEM JOTOBOPHBIX OTHOIIEHUHM MPU COBMECTHO HAXHUTOU CYNpyraMmu coo-
CTBEHHOCTH IpeaycMaTpuBaeTcs B oomieM Buje 1. 1 u 2 ctp. 256 'K PO. Hopmamu
CEMEMHOro MpaBa 3TH OTHOIICHHS PETJIaMEHTHPYIOTCS TOBOJIBHO MOAPOOHO U OIpe-
NS0T, CEMEWHO-TIPAaBOBYIO MPUPOJY JAHHOTO OpayHOro JOrOBOpa; COJIEp:KaHUE U
dbopmy 3aKIIIOUeHUsT OPauyHOIO COTJIAIICHUS, OCHOBAHUS JIJI1 €r0 U3MEHEHUsI, IPUYH-
HbI paCTOPKEHHU, TPU3HAHHUE IOTOBOPA HE JEHCTBUTEIbHBIM.

Corunacno ctatee 40 CK P® Gpaunblii JOrOBOp ONpenesnsieTcs Kak corjiaiieHue
CYNpPYroB, KOTOPBI YCTaHABIMBAET IpaBa U OOA3aHHOCTH OOEHUX CTOPOH HA COB-
MECTHOE UMYLIECTBO B Opake U (W) B CiIydyae pacTop:keHus Opaka. OCHOBHOM Iie-
Jb10 OpayHOro JOroBOpa SIBJISIETCS BO3MOKHOCTH ONpPENENEHUsl MPaBOBOIO Pacro-
psaKa I UMYLIECTBA CYNPYroB, a TAKKe U ISl UMYIIECTBEHHBIX B3aWMOOTHOLIE-
HUW B OyayiieM BpeMeHH, 4TOObl 00€30MacuTh ce0s OT BCAYECKUX MaTEPHAIbHBIX
NOTEepb MPHU Pa3BoJie, HEMPUATHOIO MOMEHTa B MOPAJIbHOM IUIaHE, CBA3aHHOTO C pa3-
JIEJIOM UMYIIIECTBA BO BPEMSI Cya. ™

Crenungukoit OpauHOrO 10rOBOpa SIBJISIETCS, YTO 3TO COTJIAIICHUE 3aKII0YaeT-
csi B cepe OTHOIIEHHI Opaka MU CEMbU. DTOT JOTOBOP XapaKTEPHU3YETCs O0COOBIM
CyOBEKTHBIM COCTaBOM. bpauHblil 1OrOBOp 3aKitOYaeTCs Kak MEXAY JIOJbMU, BCTY-
NAaKIKUMU B Opak, TO €CTh MEX/1Y )KEHUXOM U HEBECTOM, TaK U JIMLAMH YK€ COCTOSI-
IIMMU B Opake - cynpyramu.

Bpaunsiii qoroBop 3akirodaeTcs Kak 10 OpakocoyeTaHus, TaK U B JIIOOOH Jpy-
roii MOMEHT TOCJI€ €ro 3akioueHus. Ecinu JoroBop coBepiaercs A0 perucTparyu

6paKa, TO OH CTAHOBUTCsA I[GﬁCTBHTGJ'ILHBIM TOJIBKO Y7KC ITOCJIC 3aKJIFOYCHUS 6pa1<a

15 Cemeituprit kogexc Poccuiickoit Dexeparu ot 29 nexabps 1995 r. Ne 223-®3. (pex ot 28 mapra 2017 r. Ne39-D3) //
Co0Opanue 3akoHonatenbeTBa Pd.1996. Ne 5.
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(ct. 41 CK P®). Takum oOpazom, B OpayHOM JIOTOBOPE MPEAINOJIaracTcs Creruaib-
HBIM COCTaB Pa3HBIX CTOPOH, KOTOPHIE JOJHKHBI OBITh TOJIBKO CYNPyTaMH.

Yenosek, He mocturmuii 18-1eTHETO BO3pacTa, HE MOXET 3aKIIIOYUTHh TaKOW
Opaunbiii moroop. [locie mporecca OpakocodeTaHUs HECOBEPIICHHOJICTHUI CynpyT
CTAaHOBUTCS JIEECIIOCOOHBIM B MOJHOM 00BEME U MOXKET CaMOCTOSITEIBHO 3aKII0YaTh
OpadvHBIi TOTOBOP.

Bbpaunblii moroBOp, Kak mMpaBuiio, UMeeT naBe (HOpMBI: MHChbMEHHAs (Gopma u
00s13aTeIbHO HOTapUAIbHO 3aBepeHHas. OTCYTCTBUE XOTS Obl OIHOM U3 (HopM Jenaer
TaKoif JOroBOp HeCHCTBUTEIBHBIM.

OCHOBHBIM 3JIEMEHTOM TIPH COCTABJICHUU OpavYHOTO JOTOBOPA BBISBIISCTCS
YCTaHOBJICHHE TIPABOBOTO TIOPSIKA B PEXKUME CYNMPYKECKOTO UMYIIeCTBa. Takum 00-
pa3oM, pexuM, KOTOPBIN OrpesiesieH OpayHbIM JIOTOBOPOM, MOXKET HA3bIBATHCS JOTO-
BOPHBIM PEKMMOM B pa3felie CyIpy)eCKOro UMyIecTBa. FiM MOXKHO MOJTh30BaTHCS B
KaueCcTBE OCHOBBI 3aKOHHOTO PEKMMa CYMPYKECKOT0 MMYIIECTBA KaK peKUMa COB-
MECTHOM COOCTBEHHOCTH, U3MEHSIS ¥ IOTIOJTHSISI TEMH HUTA JPYTUMU TTOJIOKCHUSMHU.

Cynpyru MOTYT Take YCTAaHOBHUTH PEKUM pa3IebHOTO MMYIecTBa. B maH-
HOM cllydae, OTHOIICHHUSI MEXIy CyIMpyramu 1Mo MOBOJY COBMECTHOTO HWMYIIECTBA
OyIyT B paMKax MOJIOKEHUM OpadyHoro AoroBopa. Pexxum paslienbHOro MMYIIECcTBa
MpeayCcMaTpUBaET, YTO UMYIIECTBO, KOTOpOE B Opake ObIJI0 MPUOOPETEHO KaXKIABIM U3
CYINIPYTOB, JOJKHO MPUHAJIEKATh JNaHHOMY cyrpyry. [lpu pexume paznaenbHOCTU
HY)KHO OTIPEICTNTh, KAKHE CPEACTBA KAKIBIA U3 CYIIPYTrOB MOKET BBIICIUTH Ha Be-
JIEHUE COBMECTHOTO X031 CTBa, OIJIATy KWIbI U TIpodure obiue pacxosl. [Ipu stom
peXUME TOJOKEHHUS CYIPYTOB MOTYT OBITh PABHBIMH HJIM MPOTIOPIIMOHATBHBIMHA J10-
X0/aM KaxJoro u3 Hux. [Ipu pexume pasnenbHOCTH, NMpUOOpeTas obInee UMyIie-
CTBO, CYNPYTH MOTYT yCTaHaBIUBATh, UTO 3Ta COOCTBEHHOCTh MOXET MPUHAIICKATh

UM B BUAEC O0JIH OT 0611161"0 MMYIICCTBA UK HaA IIpaBaX COBMECTHOI'O UMYIICCTBA.

' Mnpuma O.10. Cemeiinoe npaBo. [IpakTuxkym: yue6. mocobue s By30B no creruansHocta 030501 «HOpucnpynen-
uus» / O. 0. Unsuna, 2013. - 143 c.
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OHU Takke MOTYT pa3paboTaTh MOPSIOK MCIOJb30BAHUS U BHECEHUS PAacXoO-
JIOB Ha CcofeprkaHre OOIero MMyIIeCTBa U 3apaHee OMPEICTUTh CYyar0y NMYIIECTBA
B ClIy4ae €ro pasjena.

Kak pexuMm pa3fenbHOCTH, TaK U PEKUM OOITHOCTH PEIKO BCTpPEUAIOTCS Ha
MIPAKTHUKE B YMCTOM BHC. B OONBITMHCTBE CIydaeB CyNmpyrd MPEeAnOYUTaIOT HCTIOIh-
30BaTh CMEIIAHHBIM PEXHM, KOTOPBIM OyJeT coueraTh B ce0e Kak JIEMEHTHI pa3-
JIEIBHOCTH, TaK M DJIEMEHTHI OOIIEro.

Cyrnpyru MOTYT NPUMEHHUTH OpadHbId TOTOBOP OTHOCUTEIHHO TOJIBKO YacTH
CBOEro MMyIiecTBa. B aTom ciydae Ha JaHHOE MMYIIECTBO CYIPYroB OyayT aci-
CTBOBATh JIOTOBOPHBIC YCJIOBHS, @ B OTHOIIEHWU OCTABIIETOCS HUMYIIECTBa OyAeT
JICVICTBOBATh 3aKOHHBIN PEXKUM COBMECTHOIO I/IMyH_ICCTBa.17

B O6pauHoM JoroBope Cynpyru UMEIOT IIpaBo MpeaycMaTpuBaTh 00s3aTelIbCTBA
BO B3aMMHOM COJIEp)KaHUU, a TAKXKE MO COJACP>KaHUIO0 OJHOTO U3 cynpyros. B Opau-
HOM JOTOBOPE MMEETCSI BO3MOYKHOCTh IPEIyCMaTpUBATH CYNPYra, KOTOPbIM UMEET
MPaBO MO HAIIEMY 3aKOHOAATEIIbCTBY HA COJEP)KAHUE U TOJYYECHHE aJTMMEHTOB, a
TAKYK€ OH MOXKET U HE UMETh TAKOT'O IpaBa.

B cimydae ecnm OpadHbIid JOTOBOP TOJIBKO UYTO 3aKJIFOYACTCS, a CYNPYTH YXKe
MPOXKWIKN B Opake Kakoe-TO BpeMs U MPpUuoodpesid olliee UMYIIECTBO, JOTOBOP MOXKET
KOCHYTBCSI 9TOT'0 Ha)KUTOTO HMMYyIecTBa. B OpauyHOM JIOTrOBOpE HMMEETCS BO3MOXK-
HOCTb M3MEHECHHS MPABOBOTO PEKHMa COBMECTHO HAXKHUTOTO MMYIIECTBA, Kak B Oy-
JyIIeM, TaK U ¢ MOMEHTa perucTpanuu Opaka.

Brinieykazanable BO3MOXKHOCTH, KOTOPBIE MPEIOCTABIAIOTCA cymnpyram . 1
cT. 42 CK PO, Te noioxxeHust, KOTOpbIE CyNPyTrd MOTYT BKJIIOYUTH B OpauHbIil JOT0-
BOp. JItoOBI€ yCIIOBHUSI, CBA3aHHBIC C UMYIIIECTBEHHBIMU OTHOIICHUSIMH MEXIY CYTpY-
ramu 1 He npoTtuBopeyarniue m. 3 cT. 42 CK PD, MoryT ObITh eHCTBUTEILHBIMHU.

JlaBasi cympyraMm BO3MOXKHOCTh IOJTHOM CBOOOABI B HCMOJIb30BAHUM CBOUX

umytiecTBeHHBIX TipaB, CK P® mo3Bosser uM 3akinrodaTh OpayHbIid TOTOBOP HA IO-

v Jlesymixun A.H. Bpaunsiit norosop B Poccuiickoit ®enepanuu, apyrux rocynapcrBax - ydactHukax CoapyxecTsa
HesaBucumsbix ['ocynapers u bantun: YuebHo-npakriyeckoe nocodoue. — M.: «fOctunmnpopm», 2012.-154 c.
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CTaHOBJICHHBIN CPOK WJIM YCTAHOBUTb €r0 B 3aBUCHMOCTH OT HACTYIUICHUs WM HE
HACTYIUICHUS OIpeeieHHbIX ycnoBui (1. 2 cT. 42 CK PD).

VYcaoBus AeHCTBUTENBRHOCTH OpayHOro JOTOBOPA TE K€ CaMbIE, YTO U YCIOBUS
JNEHUCTBUTENBHOCTH KaXK10M I'pa)IaHCKON clenku. JINUHOCTH TOJIKHBI OBITh JA€ectio-
COOHBIMH, UMETH BOJIIO, COOTBETCTBYIOIIYI0 CBOEMY BOJICU3BSIBICHUIO U (POpMHpPO-
BaThCsl CBOOOJIHO, OOIIMI TEKCT OpayHOro AOrOBOpa HE JOJKEH UMETh pa3HOrIacuid
C 3aKOHOM.

bpaunslii 1oroBOp HE moxer: '

- OrpaHUYMBATh MPABOCHOCOOHOCTh WM JEECIOCOOHOCTh CYIPYTOB,
onpexaensiemsie cT. cT. 17, 18, 21 I'K P®;

- OrpaHU4MBaTh MPABO CYNPYroB Ha OOpallleHUE B Cy[ 3a 3allUTON CBOMX
pas;

- pPEryJINpOBATh JIMYHOCTHBIE HEMMYLIECTBEHHBIE OTHOILICHHS CYIPYTOB
MeXIy coOoi mockonbKy, coriiacHo CK P®, Takoii 10roBOp HMMEET OTHOIICHHE
TOJBKO K UMYILECTBY CYIPYTOB, OJHAKO JUYHOCTHbIE HEUMYIIIECTBEHHBIE MPaBa Cy-
IIPYTrOB HEOTUYKAAEMBbI, OT HUX HEJIb351 OTKA3aThCA, UX HEJb3s IEPEAATH APYTrOMY;

- perynupoBaTh Kak MpaBa, Tak U 00sI3aHHOCTU CYIPYTOB IO OTHOIICHUIO
K netsiM. Takue npaBa v o0g3aHHOCTH onpeAenstores cT. ¢T. 61-64 CK PD u yuutsl-
BalOTCA MX OCOOEHHOCTH, OJTHOM M3 KOTOPBIX SIBJISIETCS CYIIECTBOBAHUE y pOAUTENEH
paBHBIX MpaB U 00A3aHHOCTEH 110 OTHOLLIEHUIO K CBOUM JIETAM;

- OrpaHUYMBaTh MpaBa HETPYIOCHOCOOHOTO HYKIAIOLIErOCs B MOMOIIH
Cynpyra B IIOJIyYEHUH COAEPKAHUSA OT APYrOro, NOCKOJIBKY PeYb UAET O KU3HEHHO
HEO0OXOMMOM MpPaBE TOT0, KTO HYKJAE€TCSl B MOMOIIH, a TAKXKe JIMLA, 00S3aHHOTO €e
OKa3bIBaTh B COOTBETCTBUU ¢ TpeOoBaHusaMH cT. 89 CK PD;

- COZIEpKaTh HHBIE YCIOBHUSA, KOTOpPBIE CTaBsAT OJHOIO W3 CYIPYIOB B
KpaiiHe HeOJIaroNnpusATHBIE TMOJOKEHUS W MPOTUBOPEYAT OCHOBHBIM MpaBHIIaM Ce-

MEWHOT'0 3aKOHOJATEIHLCTBA.

18 Cemeitnoe npaBo: yueOnuk / b.M. T'onrano, I1.B. Kpamenunnaukos, JI.}O. Muxeesa u ap.; mox pen. I1.B. Kpamre-
HUHHHKOBA. 3-¢ n31., nepepad. u gomn. M.: Cratyt, 2016.-348 c.
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N3meHeHuss B OpayHOM JIOTOBOPE WJIM €r0 pacTOp>KEHHE BO3MOXHO B Jit000€
BpEMS 110 COTJIACOBAHUIO CYyTpykeckux map. Cornamienrne 00 U3MEHEHUH B IOTOBOPE
WIM €r0 MPEeKpaleHuH JOHKHO COBEPIIATHCS B MUCHbMEHHOW (popMe M 3aBepATHCS
HOTapuanbHO. He ncnoaHenue 1oroBopa B OJHOCTOPOHHEM MOPSIIKE 3aIllperiaeTcs.

B mopsinke uckimrodeHus, OpadHbI TOTOBOP MOXKET OBITh M3MEHEH WU TIpe-
KpallIeH M0 3asBJICHUIO OJIHOTO U3 CYNPYroB U TOJBKO B cyneOHOM mpoliecce. [Tops-
JIOK U YCJIOBHSI U3MEHEHUSI B OpauHOM JOTOBOpPE WJIM €r0 MpEeKpalieHUue peryiupy-
totcs cT. 450 u 451 'K PO.

Ecnu Gpaunblii JoroBOp HE MPEKpaIleH, OH JAEUCTBYET 10 MOMEHTA PacTOpKe-
Hus Opaka. B 1. 3 ct. 43 CK P® yka3siBaeTcs, 4To JecTBUE OpayHOro JOTOBOpa 3a-
KaHYMBACTCS C MPEKpalIeHrueM Opaka, UCKIo4as 00s3aTenbCTBa, MPEAyCMOTPEHHBIC
JIOTOBOPOM Ha TEPHO/I TOCNIe pacTopkeHus Opaka. Takum oOpa3om, B OpayHOM J10-
TOBOpPE MOXHO YCTaHOBHUTH TIpaBa M O0S3aHHOCTH, KOTOPHIE OYIyT OCYIIECTBIATHCS
nocJie mpeKpanieHus opaka (cogepkaHrue OJHOTO U3 CYIIPYTroB, OTHOIICHUS CYNPYTOB
IpU paszeiie MMYIIECTBA, TOPSIOK HCIOJb30BaHUS MMYIIECTBA C MPEKpaIlCHUEM
opaka). Ilocne pactopkeHus Opaka JOTOBOPHBIM PEXKUM HUMYIIECTBA MpEKpaliacT
cBoe JielicTBre. Bece nmyiecTBo, KOTopoe OyaeT MpuoOpPEeTEeHO ¢ 3TOr0 MOMEHTa, Oy-
JIET IPUHAIISKATh TOMY CYNIPYTY, KOTOPBIN €ro proOped.

bpaunsiii 10roBop MOXXET OBbITh HETOUHBIM, €CJIM B €r0 COJCPXKAHUU €CTh
yCIIOBUSI, TIPOTUBOpEYaIne 3akoHy. Eciam oH mpecrnenyeT 1enb MpOTHBOpPEUAlyro
OCHOBaM HPABCTBEHHOCTH M TPABOIOPSIKA U, €CIIN JIOTOBOP SBJISICTCS MHUMOW WA
IIPUTBOPHOM CHIEJIKOM. JJOrOBOp TakKe CYMUTAETCS HEACUCTBUTEIBHBIM, €CIIU OJVH U3
CYNIPyroB B MOMEHT 3aKJIFOUCHHUS JIOTOBOpa MPU3HACTCS B HAPYIICHWH HOPM U TIpa-
BUJI TPAXKIAHCKOTO 3aKOHOATEIhCTBA M CEMEHHOTO TIpaBa.

OmHuM U3 MPUMEPOB CyIeOHOM TPAKTUKH SIBISETCS omnpeiesieHne MoCKOBCKO-
ro obdnactaoro cyma Ne 33-1778/2015 mo meny, B KOTOpOM paccMaTpHBaiach arej-
JSIMOHHAS Kajo0a Ha pelIeHre Cy/a Mo JeIy O MPU3HAHUKM OpadyHOTO JI0TOBOpa He-
JEHCTBUTETLHBIM U MIPU3HAHKUE TIPaBa COOCTBEHHOCTH Ha JIOJIO UMYIIIECTBA.

[IpuunHOW CcyneOHOro cropa BUJIOCH TO, YTO HCTEl, ABJISISICh HACIEAHUKOM

CBOCT'O yMCPIICTO OTIA, Y3HAJII O TOM, 4TO IICPC] CMCPTHIO HACICAOaTCIICM OB 3a-
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KJIt0YeH OpauHblil KOHTpakT ¢ rpaxnaankoid H. Ilo ycnoBusM sToro norosopa Bcs
npejnoiaraeMas HacjaeJACTBeHHas mMacca (OOBEKThl HEIBMKUMOCTH) MEPEXOUiIa B
COOCTBEHHOCTb CyNpPYIe€ YMEPIIETrO NOJHOCTBIO.

B o6GocHOBaHuM NPaBOBOM MO3ULMU MPU MPU3HAHUK OpavyHOro JOroBOpa He-
JNEHUCTBUTEIBHBIM UCTEL] CChUIAJICS HA TO, YTO CTOPOHA OpayHOro KOHTpakTa (ymep-
MK OTELl UCTLA) B NMEPUOJ €T0 COCTABIIEHUS JIEYMIICS OT OHKOJIOIMYECKOro 3adoJe-
BaHMsI, OCYLIECTBIASA IPU TOM MEIULMHCKHUE IPOLEAYPHI, KOTOPBIE, II0 MHEHHIO
MCTLA, NOBJIMUIA HA CHOCOOHOCTh YMEPUIETO MOHUMATh 3HAYEHHE CBOMX JIEHCTBHUI U
BO3MOKHOCTb OCO3HAHHO PacIoOpsKaTbCs UMYILECTBOM.

JlanHbple TpeOOBaHMS OCHOBAHBI Ha TMOJOXKEHMHM cTatbu 177 I'paxagaHcKoOro
Konekca Poccuiickoit ®@enepannn, KOTopas NPEeAyCMaTPUBAET BO3MOKHOCTH IPHU-
3HAHUS CHIEJIKU HEJIEHCTBUTENIBHOM, 3aKIIFOUEHHOM JIMIIOM, HE CIIOCOOHBIM MTOHUMATh
3HAYEHUE CBOMX JIeUCTBUU. OQHAKO MPUYMHOM OTKa3a B YAOBJIETBOPEHUU UCKA SIBU-
JOCh HapyIlIeHUuEe UCTLOM HOpM HporieccyanbHoro npasa (ct. 156 I'TIK Poccun), ko-
TOpBIE 0OA3BIBATIH €TI0 MPEIOCTABUTH A0KA3aTEILCTBA CBOCH IPABOBOH MO3UIIN .

3aKOHOJATEIBCTBO B cepe CeMEHHBIX MPaBOOTHOIICHHWN MNpeaycMaTpUBaEeT
CHeLMaJIbHbIE OCHOBAHUS ISl HEAEHCTBUTEIBHOCTH OpauHoro gorosopa. CoriacHo
cT. 44 Cemeitnoro Koaekca Poccuiickoit denepanu HUYTOXKHBI MOJIOKEHUSI TAKOTO
JoTOBOpa, Hapymmaromue Tpedoanus m. 3 ct. 42 CemeitHoro Konekca Poccuiickoi
denepannu, KOTOpbIe ObIIIM U3yUYEHBI BHIIIIE.

[Tonsenem HeOoMbIION UTOT. BpauHblil TOTOBOP MPEACTABIAET COOON HEKHit
KOHTPAKT, KOTOPBIE PETYJIHPYET WMYLIECTBEHHBIE OTHOLICHHUS MEXAY CYNpPYTaMH.
Ero MoHO 3aKiII0YMTh KaK A0 perucrpauuu Opaka, Tak u nocie. JlaHHbIid 1OTOBOP
ABJIIETCSI OECCPOUYHBIM, €T0 JACHCTBUE 3aKaHYMBAETCSA B CIy4yae pa3Bojia, €CIU MHOE
HE TPEyCMOTPEHO CaMHUM JIOTOBOpoM. HenelcTBuTenbHbIM OpavHblii JOTOBOP MPH-

3HAETCS TOJIBKO B CYJ€OHOM TOPSIIKE.

9 Onpenenenne MockoBckoro o6nactoro cyma Ne 33-1778/2015 «O npusHanun 6padHoro 10rosopa HeleiCTBUTEb-
HBIM.
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2.2 IIpo0JieMbl IPABOBOI0 PeryJIMpOBaHUs CYyPPOraTHOIO MATEPUHCTBA

CypporaTHoe MaTepuHCTBO CUATAETCS «HOBOI» PENPOIYKTUBHOM TEXHOJIOTHU-
eil, moI00HOM 3a4aTHIO B MIPOOMPKE, 3TO HOBBIM MPU3HAHHBINA BCEMH METOJ «Jieye-
HUSD» TAKOTr0 «MEIUUMHCKOro 3a0oieBaHus», Kak Oecruioaue cynpyros. Cypporart-
HOE MATEPUHCTBO MOKET MPUOOpETaTh paziuyHbie POpPMBbI, OJIHAKO, OOIIECH dyepToit
BCceX (OpPM SBJISIETCS TO, YTO 3aKIIOYACTCS COIVIAIICHUE MEXTY JKEHIUHOM, KOTOpast
BBIHAIIMBAET IJIOJI, U «HAPEUYEHHBIMUY OYIyIIMMH POAUTENIIMH, COIVIACHO 3TOMY JI0-
rOBOPY CypporaTHasi MaTh BBIHAIIMBAET OEPEMEHHOCTb, OJIArOMOIyYHO POXKAET pe-
OeHKa, a 3aTeM MepeaacT HOBOPOKJIECHHOTO Ha YCHIHOBJIEHHUE OYIYIIMM POIUTEIISIM.
TpaauumoHHBIE, TAK HA3BIBAEMBIE, «YACTUYHBIE» JTIOTOBOPEHHOCTH, COIVIACHO KOTO-
PBIM, MPEAIOJIaracTcs UCIOIb30BaHUE CEMEHU «HAPECYCHHOIO» OTLA U AULEKICTKH
cypporatHo martepu. IIpm «recTallMOHHOM», TaK Ha3bIBAEMOM, «IIOJHOM» CyppoO-
raTHOM MaTEPUHCTBE HE MOXET CYIECTBOBATH I'€HETUYECKOIO POACTBA MEXKIY pe-
OCHKOM M camoil cypporaTHod Mareppro. B MaTky cypporaTHoil maTepu BBOIAT 3H-
rotry (OmIOAOTBOPEHHYIO SWIIEKJIETKY), OIJIOJOTBOPEHHYIO B MPOOMPKE U COCTOS-
1[I0 U3 TaMeT Oy/IyIINX HAPEUCHHBIX POIMTENCH (SHIEKICTKH U CIIepMATO30HAa). >

JIOTOBOpPHOE COTJIAIEHNE CYPPOTraTHOIO MATEPUHCTBA MOXET HOCUTH Xapak-
TEp KaK «KOMMEpPYECKOIo», TaK U «HEKOMMEPUYECKOI0» COIVIALIECHUS, TO €CTh «aJlb-
Tpyuctuyeckoro». [Ipu kommepyeckoM BUAE CyppOTraTHOIO MaTEpUHCTBA Cypporar-
Has MaTh MOJIYYaeT OIJIaTy WIH KaKyl-Tu00 JIPYryr0 MaTepralbHYIO BBITOAY 3a OKa-
3aHUE NAHHOW ycnyru. IIpu anbTpyncTHYECKOM WIM HEKOMMEPYECKOM CyppOraTHOM
MAaTEpUHCTBE HE MPEAINOJIAracTcsa OIaThl UM MaTEPUATIbHOM BBITOJIBI, KPOME OILIa-
Thl PacX00B, KOTOpPbIE CBSI3aHHBI C OEPEMEHHOCTBIO, HAIIPUMEDP, MEAUIIUHCKUM yXO-
noM. CypporaTHOH MaTepu MOXKET ObITh BbIIIaYeHa KOMIIEHCAIUs 3a (pU3nvecKue
CTpaJlaHus U TIEPEHECEHHYI0 00JIb, U, KPOME TOTO0, IOJKHBI OBITh BO3MEIIEHBI PacXo-
JIbI, KOTOPBIE CBSI3aHBI C MOTEPEH 3apabOTHOM IJIATHI.

Bonpocel cypporatHoro mMarepuHCTBA BBI3BIBAIOT MHOIO MNpoTuBopeuni. K

npumepy, EMUHUCTKH BCETO MUpPA, Pa3JInyaloTcs BO B3rsAax Ha 3Ty Temy. C 1-oif

2 teimGamok A.B. Kypnan «Hayka n coBpemenHocTb» — ['ocynaperBo u npaBo. FOpunuueckue nayku. 2016 Ne 46


http://cyberleninka.ru/journal/n/nauka-i-sovremennost

34

CTOPOHBI, OCO3HAHHOE PEIICHUE POAUTH JeTel Ui KOro-JInO0 MOKET ObITh pacCMOT-
PEHO KaK OCYIIECTBIEHHUE PENPOYKTUBHOM aBTOHOMUM U camoornpenenenus. C apy-
rOi CTOPOHBI, 3TO PEIICHHE MOXKET OBITh PACCMOTPEHO M KaK MpOSBJICHHE YTHETEH-
HOT'O COCTOSTHUS KEHILMHBI, M KaK OJIMH U3 TUIIOB CEKCYaJIbHOM AKCILTyaTaluu. JKC-
NEPTHI IO 3TUKE CUUTAIOT, YTO JOTOBOPHBIE KOMMEPUYECKUE COTIIAIICHUSI MEXIY CTO-
pOHaMH HapyIIAIOT OCHOBHBIEC MPUHIIMIIBI U YBaKEHUE YEIIOBEUECKOTO JIOCTOMHCTBA,
TaK Kak MO3BOJISIOT PHIHOYHBIM B3aMMOOTHOIICHHUSIM BTOPTaThCs B chepy ceMeiHbIX
otHomeHu#. [Ipu 3TOM anbTpyHcTUYECKHE MOTHUBBI, TO €CTh OECIUIATHOE MPEIOCTaAB-
JIEHHE CBOEH PENpOIyKTUBHOM CHOCOOHOCTH JUIsl TIOJIb30BaHUS JIPYTUMH, JOIYyCKa-
IOTCHL.

Y MHOTMX CTpaH MMEET MECTO OTCYTCTBHE, KaK 3aKOHOJATelIbCTBA, TaK H
YTBEPKACHHOM MOJIMTUKU B OTHOLIEHUU K CyppOraTHOMY MaTepuHCTBY. Takas Tema,
KaK CypporaTHOe MaTepuHCTBO u3ydanach B CtpaHax EBpombl, a Takke U B HEKOTO-
PBIX IPYIHMX CTpaHax, HO MPEUMYLIECTBEHHO, JIMIIb B IPAHULAX OJHOIO OTIEIIBHO
B3TOrO TocynapctBa. CI0XKHOCTh MPABOBBIX BOMPOCOB, KOTOPHIE CBSI3aHHBI C ajlb-
TEPHATUBON PEMPOIYKTUBHOM TEXHOJOTHH, HAXOIUT OTPaXCHHE B Pa3zHOOOpa3UH
HOJIXOJI0B K JIaHHOM Ipo0JieMe CO CTOPOHBI HAIMOHAJIBHBIX FOCYIapCTB, a TaKKe pe-
TMOHANTBHBIX OopraHu3anuii. [IpuHsATHE 3aKOHOB W cama MOJUTHKA BapbUpPYyeT, HaYH-
Hasl TOJIHBIM 3alpeTOM CYppOraTHOrO MAaT€pUHCTBA, U 3aKaHUYMBAas yCTaHOBJICHUEM
KOMIUIEKCHON IOpUANYECKOI 0a3bl, KOTOpasl MpU3BaHa YUYUTHIBATh UHTEPECHI, a TaK-
e IpaBa BCEX CTOPOH.

CyiiecTByeT cucTeMa YCTAaHOBJIEHHBIX M OOLICHPUHATHIX MEXIyHAPOIHBIX
HOPM B 00JIaCTH PEMpPOAYKTHUBHBIX IMpaB, dTa CUCTEMa OHA OYCHb HE3HAYUTEIHHO
MOJJIEP>KUBAET MHTErPALMIO Mep 1Mo O0opbOe ¢ OecriogueM B MOHSTUE IMpaBa B CO-
3JaHUU CEMbH, Ha KeJIaeMO€ KOJUYECTBO JCTeH U Ha MPOMEXKYTKH MEXKIY HUX POXK-
JneHusAMHU. Tak cka3aTh, IPaBO Ha CO3/IaHUE CEMbU HE paclojaraer, YTo rocy1apcTBO
00513aHO BCEM JaTh BO3MOXHOCTh 003aBECTHCHh PEOCHKOM, BCEM, KTO >KEJAaeT UMETh
neteil. C MHOM CTOPOHBI, HA OCHOBAHUM ATOTO MpaBa, HEBO3MOXKHO KaTErOPUYECKH
3alpPeTUTh JIOASAM NMpoJobkeHue poxaa. [IpaBo Ha mosnHyr0 MHGOPMALKIO U YCIYTH

N0 INIAHUPOBAHHUIO CCMbU MOKET OBITH MCIIOJIb30BAHO B NOAJACPIKKY 000CHOBaHUSA
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Mep 1o 6oprde ¢ Oecrioauem. [IpaBUTenbCTBO 0043aHO OCYIIECTBISATH YKOHOMUYE-
CKHe€, a TaK)Ke M COIMAJIbHBIE TTpaBa TaK MPOTPECCUBHO U B TEX IpeeiiaX, B KOTOPHIX
MTO3BOJISIOT MMEIONINECS PECYPChl B DKOHOMHKE, 3TO OTPAHMYMBAECT BO3MOXKHOCTH
TpeOOBaHUsI OT TOCYJAPCTBA B OCYIICCTBICHHUH <«JIOPOTOCTOSIIEI0» MpaBa Ha IOJIb-
30BaHHE PEMPOTYKTUBHBIMU TEXHONOTHAMHE. 2

Cy11ecTBYIOT, 1O KpaitHeH Mepe, TpU pa3InyHble TOUKH 3PEHUsS, KOTOPhIE MO-
I'yT OBITh NMPUHITBIMU BO BHHUMaHHE MPU COCTABJICHUHU MPOEKTA 3aKOHA O Cypporart-
HOM MaTEpPUHCTBE. JTO MpaBa HAHUMAIOIIKX Hap (WM JIUI); paBa *KEHIIUHBI, KOTO-
pas TpejyiaraeT yciayru CypporaTHOM MaTepH, a TakKe U IpaBa POKJICHHOTO peOeH-
ka. Koakypupyrorue rmpasa mpu BCEM TOM MOTYT OBITh CIAEAYIOIMHUE (XOTS 3TOT CITH-
COK HE TIOJIOH):

- «IIpaBa» HaHMMAaIOIIEH Mapbl TIPU JCYCHUU OCSCIIONMS WM IIPH CO3/a-
HHUHU CEMBH.

- [IpaBa >KEHITUHBI, KOTOpas MpejjiaraeT CBOM YCIYT'H B JIMIIE Cypporar-
HOW Marepu, a TaKKe MPaBO Ha MPUHATHE CAMOCTOSTEIBHOTO PEHICHUS MO TaKOMY
JUYHOCTHOMY BOIIPOCY, KaK JIETOPOKICHHUE.

- [IpaBa pebeHka, 3a4aTOro M POXKISHHOIO B paMKax JOTOBOpa O Cyppo-
raTHOM MaTEpPUHCTBE, BKIIOYAIONINE B ceOs pPeIIeHne BONPOca, B OONBIIICH CTEIICHH,
OTBEYAIOIIETO MHTEpEeCcaM ITOr0 peOeHKa.

B o06s3aHHOCTH TOCyAapcTBa BXOJUT YPETYJIUPOBAHHE KOHKYPUPYIOIIUX
«TpaBy, BO3HUKAIOIIMX TP JaHHOW cuTyaruu. [Ipu cTpemiieHnHn B TOCTHIKEHUU Ta-
KOTO YPETYyJIUPOBaHMSI, TOCYIaPCTBO UMEET BO3MOKHOCTh PYKOBOJICTBOBATHCS 2-MsI
OCHOBHBIMH TTPUHITUTIAMHU:

1. CBoeli 00513aHHOCTBIO 3aIlMINATh BCEX JIIOJACH OT HCHOJIb30BaHUS, B
JTAHHOM CJTy4ae, OT CEKCyaJIbHOTO;

2. CBoeli 0053aHHOCTBIO B 00€CHEUEHUH HEOOXOJMMBIX YCIOBUHM, YTOOBI

JIETH MOTJIM pacTy B aTMocdepe JTr00BU, a TaKKe MPU MOPAIBHOW CTaOWUIBLHOCTH U

2! Cemeiinoe mpaBo: yueGHHK IS GAKANABPOB: JUIS CTYACHTOB BBICUIMX Y4eOHBIX 3aBEICHHUIT, 00YJAIOMIUXCS 110 IOPH-
JIMYECKUM HarpaBlieHUsM U crenranbaocTsM / [['ypees B. A., Kocosa O. A., Tpury6oosuu H. B. u ap.]; mox pen. E. A.
Yedpanosoii; Poc. npaBoas akaa. M-Ba roctunmu Poc. ®expepanun.—2-e nzp, ucnp. u gon.—M.: IOpaiit, 2013.-289
c.
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MaTepualbHOW O0ECIEeYEeHHOCTH. 3alpeT Ha CypporaTHoe MaTepUHCTBO, B OOLIUX
yepTax MpeACTaBIIET COOOM OAMH M3 BO3MOKHBIX PE3YyJIbTaTOB YPETrYIUPOBAHMS
3THX Pa3HOOOPA3HBIX ACMEKTOB.

CynebHas mpakTHKa ITOKa3bIBAET, YTO HE BCE BOMPOCHI, BO3HUKAIOIIUE B CBSI3H
C BbIHAIIIMBAHUEM YYXKOT0 dMOpPHOHA U TepeAaueii BHIHOIIEHHOTO U POXKICHHOTO pe-
OCHKa ero reHeTHYEeCKUM DPOJUTENSIM, HAIIM CBOE 3aKOHOAATENIbHOE pa3pellieHuUe.
[Io 5TOM MprUYMHE BeCbMa BAXKHBIMH MPEACTABIIAIOTCA MO3ULIMKU CYA0B, TPUHUMAIO-
[I1€ PELIEHUs C ONIOPOM HE Ha KOHKPETHBIE PETYJSITUBHBIE HOPMBI CIIELIUATIBHOTO 3a-
KOHOJ/IaTENIbCTBA, @ ¢ OOOCHOBAaHMUEM CBOMX BBIBOJOB CChUIKAMH Ha OOIIHME HOPMBI
IrpakIaHCKOr0 U CEMENHOTO IpaBa.

Tak, Hanpumep, cyneOHas MpakTUKa Jaja OTBET HAa BONPOC, MOTYT HJIA HET
OJIMHOKHE JIFOJIU BOCIOJIb30BAThCS YCIYraMu CyppOraTHBIX MAaTepey Uil IPOAOIIKE-
HUs pona. B craBmem mpereneHTHbIM penieHun paiionsbiil cyn Cankr-IlerepOypra
yKa3zajl, 4TO B COOTBETCTBUU €O cT. 35 OCcHOB 3akoHOJaTenbcTBa PO 00 oxpane 3710-
POBBSI TPAXKIAH OJAMHOKAS KEHIIMHA UMEET PABHBIE C KEHIIMHAMM, COCTOSIIIUMHU B
6pake, IpaBa Ha peanu3anuio GYHKINK MaTepuHCTBa>2. B HOsIGpe 2009 r. cxoxee
pelieHue BbiHEC B KyHIIEBCKUI paliOHHBIN CyJ, KOTJa yKas3aj, 4YTO «OJWHOKas >KECH-
IIMHA UMEET PaBHBIE C JKEHIIMHAMU, COCTOSIIIMMU B Opake, MpaBa Ha peaau3aluio
DYHKIHH MaTEpPHHCTBAY .

[IporpamMmmoit CyppOraTHOro MaTe€pUHCTBA UMEIOT MPABO BOCHOJIb30BATHCS Ce-
MEUHBIE Mapbl U OJMHOKHUE KEHIIUHBI 10 MEAUIUHCKUM TMOKa3aHUSIM: B ClIy4ae OT-
CYTCTBHS WM JehopMaliii MaTKH, OOJIBIIOTO KOJWYECTBA HEYAAUHBIX TOMBITOK
OKO, Hanmnuus TSKENbIX 00ae3HEN H T.1I.

[Ipouenypa u nopsAI0K MPUMEHEHUSI CYpPOTATHOTO MATEPUHCTBA PETIIAMEHTH-
pyercs 3aKoHoaTeabcTBOM PD. CoOTBETCTBEHHO, BCE MpaBa pedeHKa, CyppOoraTHOM

MaTCpu U pOJII/ITeJIGI\/'I-?;aKa?)LII/IKOB MMponKrcCaHbl HA 3aKOHOAATCIIbHOM YPOBHC. O)IHaKO

22 Pemenne 0T 5 aBrycra 2009 r. no rpaxpanckomy zaeiny Ne 2-4104 Kanunuuckoro paiionHoro cyaa r. CaHKT-
[erepOypra CypporarHoe MaTepHHCTBO.

2 Pemenne ot 3 HOs6ps 2009 . mo rpaxmanckomy aery Ne 2-3853/09 KyHIeBcKoro paifoHHOro cyxa r. Mocksbl //
CypporaTtHoe MaTepHHCTBO.
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0e3 JoroBopa ¢ CypporaTHOM Marepblo, Hellb3si 000MTUCh. B 3TOM noKymeHTe mpo-

IMUCBIBAKOTCA BCC YCIOBH:A IIPOIpaMMBbl CYPpPOraTHOIrO MaTCpruHCTBA.

2.3 daKkTHYeCKHE 6pa‘IHLIe OTHOILICHUS U MPpaBo COOCTBEHHOCTH

OnHUM U3 TIaBHBIX CYHIECTBYIOIIMX MPABUII AEHCTBYIOMIETO CEMEUHOTO 3aKO0-
HonatenbcTBa PO sBisiercs oOs3arensHOE NMpU3HAHHE Opaka, 3aKIIOYEHHOro opra-
HaMHM 3aIIMCH aKTOB rpaykaaHckoro cocrosHus (m.2 cr.1, m.2 ¢r.10 CK P®). I1o nan-
HBIM TIPABWJIAM TOJBKO OpakK, 3aperuCTPUPOBAHHBIA B YCTAHOBJIEHHOM 3aKOHOM I1O-
psaKe, HaleJIeH TeMH IIpaBaMu U 00sI3aHHOCTSIMHU, B TOM YHUCJI€ B OTHOIIEHUU HAXKU-
TOTO HMYIIECTBA, KOTOPHIE PEAIHICHIBACT 3aKOH U Cympyros.”

B Toxe Bpems Bcerja ObUIM Tak Ha3bIBaeMble (haKTHUECKUE OpayvHbIEe OTHOILIE-
HUSl - aHaJOTMYHbIe Opaky, KOTOpbIi oOjanaer, (€civ HE YYUTHIBATH OTCYTCTBUE
oopMIICHHUST €ro B YCTAaHOBJICHHOM TIOPSJIKE), BCEMH MPU3HAKAMH Opaka: COBMECT-
HOE COXHUTEJIBCTBO HA TMOCTOSHHOM OCHOBE, a TaK)K€ COBMECTHOE BEACHHE OOILEro
JIOMAIIHEr0 X0351MCTBA, YaCTO COBMECTHOE BOCIIUTAHUE JETEH.

B ucropun poccuilckoro ceMeiHoro 3akOHOJATENbCTBA ObUI MEPUOA, KOTrna
(dakTryeckue OpavyHble OTHOLIECHUS ObUIM NMPUPABHEHBI K MPABOBBIM MOCIEACTBUSIM,
aHaJIOTMYHBIM MOCIIEACTBUIM 3aKOHHOTO Opaka.

B nHacTtosiee BpeMs CyHIeCTBYIOT OOIIME MpaBuUiia, KOTOPbIE TPUMEHSIOTCS B
POCCHIICKOM CEMEWHOM 3aKOHOJATENIbCTBE: B UMYIIECTBEHHBIX OTHOIICHUX MpaBa U
00s13aHHOCTH CYNPYTOB, MOPOXKIAIOLIUECS TOJBKO O(ULIMATBEHO O(OopMIIEHHBIM Opa-
koM. CorjacHo 3TOMY, UMYILIECTBO JIUII, HAXOIAIUXCS B (DAKTUYECKUX OpavyHbIX OT-
HOILIEHUSIX, HE MPU3HAETCS MPUHAAICKAIIUM COXXHUTEINSIM Ha MpaBe COBMECTHOU cO0-
CTBEHHOCTH MCXOJSl TOJIbKO M3 TOro (hakTa, YTO TaHHOE MMYILIECTBO HAXKUTO UMHU B

pe3yJIbTaTe COBMECTHOM KU3HMU.

2 Kupummoseix A. A. CemeitHoe mpaBo: ydeOHoe mocobue: kypce nekuuit / A. A. Kupmuioseix, 2014. - 1 31eKTpoH.
ont. muck (CD-ROM).



38

[IpaBoM COBMECTHOM COOCTBEHHOCTH MOTYT BOCIOJIb30BaThCsA (DaKTUUECKHE
CYIIPYTH TOJIBKO JIMIIb Ha YKUJIbIE TIOMEIICHHS], B KOTOPBIX OHU JINOO 3aperucTpUpo-
BaJIUCh, JINOO OHU MPUBATU3HPOBAIU UX B COBMECTHYIO COOCTBEHHOCTH, a TaK)XE Ha
HEKOTOpbIE IPYTUe BUbI UMYIIECTBA, B CiIyyae 00pa3oBaHusl PaKTUYECKUMH CYTIPY-
ramMH KpecThSHCKOTO ((hepMepckoro) Xo34icTBa, a Tak K€ €CJIM OHU BCTYIUJIU B He-
ro. Hu kakoe nHO€ Ha)KUTOE COBMECTHO MMYIIIECTBO MPABOM COBMECTHOM COOCTBEH-
HOCTH 32 ()aKTUYECKUMU CYMNpyramMu MpU3HAHO ObITh HE MOXeET. B aToM ciyyae npa-
BOBBIC OTHOLICHHS (PAaKTUUYECKUX CYNMPYTroB IO MOBOIY MUMYIIECTBA B KPECTHIHCKOM
XO3sIMCTBE, @ TAK)KE M NMPUBATU3UPOBAHHBIX KMJIBIX MOMELIEHUM, TIOJIeKaT YXKe pe-
TYJUPOBAHUIO HE CEMEHHO-TPABOBBIMHU, a TPAXKAAHCKO-IIPABOBBIMU HOPMaMH O COB-
MECTHO HOKUTOU COOCTBEHHOCTH.

OTmeTHM, 4TO MPOIMUCKA B OJHOM KBapTUPE, TaK K€ KaK U BEJACHHE KPECThsIH-
CKOT'O X035IlicTBa 0€3 perucrpanuu Opaka, BCTPEYaeTcs JOBOJIBHO PEJIKO.

[To oOmEenpUHATHIM MpaBUJIaM B OTHOILIEHUU JIUL, KOTOPbIE COCTOAT B (PaKkTH-
YECKOM Opake, JJisl ONpeeIeHUs] UX COBMECTHO CO3JaHHOTO MMYILIECTBA, TPUMEHU-
Mbl HOPMBI T'PaKJIAHCKOTO 3aKOHOJATENbCTBA 00 OOHIEH J0JIeBOM COOCTBEHHOCTH.
DTy npaBuiia BBITEKAIOT U3 coaepxkanus n.2 cT.244 ['paxxnanckoro koaekca Poccuii-
ckoii denepaiyiv, KOTOpask IIACUT: 00Iasi COOCTBEHHOCTh HA UMYILECTBO SIBJISCTCS
JI0JIEBOM, B OTJIMYME OT CIIy4yaeB, KOI/la 3aKOH MpeayCMaTpUBaeT 00pa30BaHUE COB-
MECTHON COOCTBEHHOCTHU Ha IaHHOE UMYILIECTBO.

Yaie Bcero, mpu3HaHue UMYILECTBA, KOTOPOE NPUOOPETANOCh (PAKTUYECKUMHU
CYIIpyramH, UX J0JIeBOM, a HE COBMECTHON COOCTBEHHOCTBIO, CTAHOBUTCSI HEBBITOTHO
TOMY, KTO MOCJE MPEKpallleHUss COBMECTHBIX OTHOIICHWH 3asBiseT TPeOOBAHUS O
JAHHOM MMYIIIECTBE, IPUYEM HEBBITOJAHOCTD MPOSIBISETCS MO LIEJIOMY Py PUYUH.

Bo-nepBbIX, I pasznena UMyHIecTBa MEXIY (PaKTHYECKHUMH CYINpyramMH HX
JIOJIA JTOJKHBI ONPEAENATHCS, YUUTHIBASI UX pa3Mep CPEICTB WIIM TPYH, BIOKEHHBIM
KaXXIbIM M3 HUX B NMPHUOOpETEHHE, WM CO3JaHHe TOM WM JPYrod BelIH, a TaKxke
HEOOXO0MMO JT0Ka3aTh caM (akT U pa3MEpHOCTh ATUX BioxeHui. [Ipu aToM ecnu oT-
CYTCTBYET peructpauuu Opaka, paboThl IO CO3AaHUIO U BEJCHUIO JOMAIIIHETO XO03sIi-

CTBAa HC MOT'YT YUUTBLIBATHCA B YCTAHOBJICHHOM IMOPAAKE, 4 BCC JOXOAbI (baKTI/I‘-IeCKI/IX



39

CYIIPYT'OB B pe3yjbTaTe TPYJO0BOW WM NPEIIPUHUMATEIBCKOM, @ TAK)KE UHTEIJIEKTY-
aJIbHOM JESTENIbHOCTH, B TOM YHUCIIE U 3apaboTHAs IjiaTa, HE MOTYT SIBIISITCS MX 00-
IIM HMYIECTBOM.

Bo-BTOpBIX, /U1 NpU3HAHKA UMYLIECTBA HaXOASIIErocs B OOLIEH, WM AOJje-
BOI1 cOOCTBEHHOCTH TpeOyeTcs 10Ka3aTh HE TOJIBKO caM (aKkT COCTOAHUA B aKTHUe-
CKUX OpayHbIX OTHOILEHUSX, HO U IPUOOpPETEHNE KOHKPETHOIO UMYILIECTBA HA CpE-
CTBa, a TaK)XE TPYJOBOE ydacTue, ABOUX (pakTHUUeCKUX cymnpyros. I[Ipoctoe mpoxu-
BaHMe 0e3 ounmarTbHO 0(GOPMIICHHOTO Opaka He MOXKET UMETh IOPUINYECKU 3HAYH-
MOT0 JIEHCTBUS U HE 03HAYAET CO3JaHMsI OOIIHOCTH UMYILIECTBA.

B cnyuae, ecnu nuua, KOTOpble COCTOST B (PaKTHUECKUX OpauyHbIX OTHOILIEHU-
X, 0pUIMATBLHO OPOPMUIN OpadyHble OTHOLIEHUS, UMYIIECTBO, KOTOPOE OHH IPHOO-
penu B pe3ysibTaTe COBMECTHOM U3HU, HO B TOXE BpeMs 710 oopmiieHus: Opaka, He
MOJKET OBITh MPU3HAHHBIM OOIIMM HUMYIIECTBOM. Pemias cropsl OBIBIINX CYIIPYTOB O
paBe COOCTBEHHOCTH Ha 3TO UMYULIECTBO, CY/bs, KaK ObLJIO OTMEUEHO BBIILIE, PYKO-
BOJICTBYETCS YK€ HE MOJOXKEHUSIMI CEMEHHOTO KOJIeKca, a PUMEHSET HOPMBI Tpax-
JTAHCKOTO 3aKOHOJaTeIbCcTBA 00 00IIel n0sieBoil coocTBeHHOCTU. Kpome Toro, oH
TaK)Ke OMPEIENsIeT 1010 KaXA0H CTOPOHBI B CTENIEHH yYacTHsl KaKJOW U3 HUX B CO-
smannn obmieit codcreennoctn.”’ B dakTiueckoM Gpake TpeKpamieHne OOIIHOCTH
UMYILECTBA HACTYNAET B CIACAYIOLIUX CIydasx:

a) B CJly4ae B3aUMHOT'O COTJIACHS COCTOSAIIMX B HEM JIUL, KOTOPOE BhIpa)KaeTcs
B yOJIMYHOM rpaMoTe, a Tak)Ke Tepe]] CYAbsIMU 10 TPAKIAHCKUM JEJIaM;

0) M0 BOJIEU3BSABICHUIO OJHOTO U3 COXKMUTEJCH, €ClIM OHO TakXe BBIPAKEHO B
MUCHhMEHHOM BHJIC TIEpe CYIbEH MO TPaKIaHCKUM JIeJiaM, a TaKXKe U MepelaHo Apy-
TOMY COKHTEIIO TIPU COOIOCHIH COOTBETCTBYIOIIUX MPOIEAYD;

B) P 3aKJIFOUEHUU OJJTHUM M3 COXKHUTENIeH Opaka ¢ TpeTbUM JIMIIOM;

I') IEYaJIbHO, HO B CITy4ae CMEPTH.

B ciyuae 3akiroueHHst 3aKOHHOTO Opaka MpoIoJbKeHUEe 0OLUTHOCTH UMYIIECTBA

BCTYIIaeT B CUJIy, HO yXe Kak OpauHoil. B pe3ynprate nmpumenenus ct. 3 3akoHa «O

% I teiMGamok A.B. XKypnan «Hayka n coBpemenHoctb» — ['ocynaperBo u npaBo. FOpunuueckue nayku. 2016. Ne 46
2 Bbarypuna H.1. Cemeitnoe npaBo: yueonuk / H. U. batypuna, O. A. Munees, 2014. - 218 c.
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peryaupoBaHuu (PaKTUYECKOTo Opakay Jinla, KOTOPhIe COCTOAT B (haKTUUECKOM Opa-
K€, MOTYT YCTAaHOBHUTbH APYIOW PEKUM CBOETO UMYILECTBA, OTIIMYHBIA OT €ro OOIIHO-
CTH, HO 3TO JOJDKHO OBITh 3aKPEIICHO B O(UIIMATBHBIX JOKYMEHTaX. JTO 3HAYUT,
4yTO (paKTUYECKH Opak CIY>KUT OCHOBAHHMEM JJIsi MPUHATHS JOTOBOPHOTO CIIydas
uMyIecTBa cynpyroB. CTaTes 8 TOTO )K€ aKTa MPEANUCHIBAET COKUTEISAM IPOSBUTH
3a00Ty O TOM, YTO SABJIAETCS HauOoyiee HEOOXOAUMBIM ISl KX COBMECTHOM >KM3HH, a
TaK)Ke, M0 BO3MOKHOCTH, YBEJIMUYMBATh CBOM BKJIAJ B COACPKaHUE U PACIIUPEHUE UX
OOIIIEeTo TOMAIITHETrO X03A1iCTBA.

PacnipocTpaneHne MpaBOBBIX HOPM, KOTOPBIE PETYJUPYIOT OTHOIICHUS CYIIPY-
rOB, Ha BCE peajibHble OpayHble OTHOLIEHUS (K MPUMEPY, TOJBKO MPOJOIKUTEIBHO-
CTBIO O0JIee 2-X JIET M B TOKE BPEMs MOHOTaMHBIE) OBIJIO OBl HETIPABWIIBHBIM H TIPO-
TUBOPEUMIIO Obl caMoi CcyTH (hakTHUecKux OpadyHbIX coro30B. [lo dakrty, GoabIINH-
CTBO COCTOSIILIMX B HUX COBPEMEHHBIX IMap BBIOMPAIOT IS ce0s 3Ty hopMy OpayHOro
COI03a BOBCE HE M3-3a PEJIUTHO3HBIX COOOpaKEHUM WJIM B CUIy MaJIOTPaMOTHOCTH.
[IpocTo u3-3a TOro, 4ro (hakTUYECKUIl OpaK HE MpeyCMaTPUBAET MPABOBBIX MOCIIEI-
CTBUM, KOTOPbIE YCTAHOBJIEHBI JJI1 OPUIIMAIBHOTO Opaka, a TAKKE M HE CBSA3BIBAET
Jr0AEH IpYr ¢ APYroM HUKAaKMMH 00513aTeIbCTBAMU, Pa3Be TOJIBKO YTO MOPAJIbHBIMHU,
EcTb enie Takue cimydau, Korga Opaku HE pETUCTPUPYIOTCS B CIy4ae KelaHusl coxXpa-
HEHUs KaKuX-JTM00 MaTepuaiabHbIX Ojar (K mpuMepy, MOJyYeHHE AJTUMEHTOB OT
OBIBIIETO 3aKOHHOI'O CYIIpYra, a Tak)Ke IMEHCUIO CyNnpyra, KOTopbli ymep). Bo3zmoxk-
HO, TaK)X€ M3-32 UMEIOIIMXCS MPETyCMOTPEHHBIX 3aKOHOM MPEMSITCTBUI K BCTYyILIE-
HUIO B OpayHble OTHOIICHUS.

B Hacrosiee BpeMsi UHTEpECHl peajbHBbIX (3aKOHHBIX) CynpyroB B PD neii-
CTBUTEJIBHO JOJDKHBI OBITh 3alMIIEHBI. MI3MEHEeHUsI, KOTOpPbIE MPOU3OLUIA B KU3HU
COBPEMEHHOT0 OOIIEeCTBA, 3aMETHO WM3MEHWJIM MPEKHUE HPABCTBEHHBIE YCTOW, U
dakTHuecKkuil Opak cTan pacnpoCTpaHAThCs cpeau rpaxiaaH PO B 6onpmimx macuira-
0ax B Bo3pacte 18-30 ner. B pesynbTare, «HakazaTtb» (HaKTUYECKUX CYIPYIOB 3a
IPOSIBIICHHE HEyBakeHUs K JelcTByromeMy CemeliHoMy konekcy Poccuiickoit @e-
Jepalyu, MOPaIbHBIX HOPM, KOTOPbIE SIBJISIFOTCSI €CTECTBEHHBIMU JJII HOBOTO IMOKO-

JICHHU:A, O3HAYACT HC TOJIbBKO HC COOTBCTCTBOBATH COBPCMCHHBIM JKM3HCHHBIM pCaliv-
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SIM, HO TaK)Ke JIMIIATh MPABOBOM 3alUThl HBIHEIIHHUE, & MOXKET ObITh, U CIICAYIOIIHNE
ITOKOJIEHUSI POCCUMCKUX TPAXKIAH.

Haunbouee nenecooOpasHbIM MPEACTABISAETCS U3JAHUE CHELUATBHBIX 3aKOHOB,
KOTOpbIE NMPUpPaBHUBAIIM Obl B MpaBax U 00A3aHHOCTSX, MO MOBOJLy UMYIIIECTBA K CY-
npyram, JHilb TeX GUrypaHToB (pakTHUeCKUX OpadHbIX CIIOPOB, KOTOPHIE HE MMEIH
BO3MOYKHOCTH 3aKJIIOYUThH 3aKOHHBIM Opak B pe3ysibTare pa3inyHbix npuuuH. K mnpu-
Mepy: THOeNb OJTHOTO U3 CYNIPYTOB B PE3YJIbTATE BOOPY>KEHHOTO KOH(DIIMKTA, a TaKXKe
HACTYIUICHHS He1eeCIOCOOHOCTH 1-ro u3 (haKTUYECKUX CYMPYTOB, a TAKXKE B PE3yilb-
TaTe IPYruX MOJOOHBIX YpE3BBIYAIHBIX OOCTOSATEIBCTB.

CymiectByeT HEOOXOIUMOCTh OIpPENENIEHUs 3aKOHOM, YTO B CIIy4ae OJHOBpE-
MEHHOTO MPUCYTCTBHS BCEX YKA3aHHBIX YCIOBHUH, CyJl UMEET BO3MOKHOCTh YCTAHAB-
JIUBaTh (PaKT COCTOSHUS B (DAKTUUYECKUX OpayHBIX OTHOIICHMSIX, KOTOPbIE TaK U HE
CTaJIM 3aKOHHBIM OpaKkoOM, BCJIEJCTBUE MPUCYTCTBUS YpPE3BbIUAMHBIX OOCTOSITENILCTB,
Y MIPUPABHATH JIUI, KOTOPBIE COCTOSIT B TAKUX OTHOLICHUSX, K CYIIPyram, MyCTh Jaxe
B YacTH MPAaBOOTHOILIEHUN COOCTBEHHOCTU. 3aKOHHAs MpaBOBas 3allUTa OOJBIIOTO
KOJIM4eCTBa (PAKTUYECKUX CYNPYIOB, JOJIKHA UMETh BO3MOKHOCThH OCYIIECTBIISITHCS,
Kak ObLJIO paHee OTMEYEHO, C TOMOIIbIO 3aKIOUYEHHsI COTJIallleHui, KOTOpbIe Mpey-
CMOTpPEHBI i1 (UTYypaHTOB criopa 00 oOIIei 1071eBON COOCTBEHHOCTU, WCIOIL3YS
BCE Yallle, ONbIT 3apyO0eKHBIX CTpaH Ui 3aKIIOYEHHsI JI0TOBOPOB O OpayHOM MapT-
Hepcrae.”’

[IpuBenem npumep U3 CyaeOHOM NMPAKTUKHU.

I'paxxnannn Bacunbe O.P. u rpaxknanka Makaposa C.H. npoxuBain BMECTE,
HO B Opak He BcTynanu. Kaxaplii U3 coxuteneid UMeNl B JIMYHOM COOCTBEHHOCTH
kBapTupy. [lo 10roBOpeHHOCTH, OHM MPOJATN 00€ KBApPTHPHI, Ha BBIpYUYECHHBIC Je-
HEXHBIE Cpe/ICTBa MPUOOpENU J10M, B KOTOPOM ILJIaHUPOBAIM BMECTE X HUTbh. [IpaBo
COOCTBEHHOCTHU OBLJIO 3aperucTpUpOBaHO Ha rpaxkaanky Makapopy C. U. Cnycrs He-
CKOJIBKO JIET COXXHUTEIHCTBO CTAJI0 HEBO3MOXHBIM. TpeboBanue BacumbeBa O.P. o

CIIPaBEJIMBOM paszfieiie UMYIIeCTBa OblI0 OTKIOHEHO — MakapoBa C.U. 3asBuna,

%7 Cemeitnoe MpaBo: y4eOHWKH M yded. mocobue mis cpend. crer. obpaszoBanus, CmoneHnckuii M.B.-M3a. Kuopyc,
2017.-172 c.
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YTO JIOM NPUHAAIEKUT TONbKO eil. Bacunbe O.P. oOpatuics B cya ¢ UCKOM O Tpu-
3HAaHWU TpaBa COOCTBEHHOCTH HA JIOM, PUJIOKUB K UCKOBOMY 3asIBJICHHUIO TaKue J0-
KyMEHTBI, KaK JOTOBOPa KYIUIM-TPOJAXH KBAPTUP U JOTOBOP KYIUIU-TPOJIAXKH JOMA
C yKa3aHHEM CTOMMOCTH HEJIBUJKUMOCTH, YeM MOATBEpud (aKT COBMECTHOTO BJO-
JKHHUS CPEICTB B MOKYIIKY JOMa 1 JOOHIICS pasziena qoMa’.

Hano ckasatb, mogoOHbIE Jena JaleKo He BCerja 3aKaHYMBaroTCs OJarormo-
JY4YHO JJI MOCTPAJaBIINX OT HECTIPABEAJIMBOCTU COKUTENEH, Cy/IeOHbIE pellIeHUs HEe
BCEr/la BBIHOCSTCS B MX MOJb3y. [IpodeccuonanbHas moMols I0pUcTa B OJATOTOBKE
UCKa U MOATBEP)KIAIOIIUX JOKYMEHTOB MOXKET OKa3aTbCs OYEHb KCTaTH, OJIHAKO
HY>KHO 3/IpaBO B3BEIIMBAThH IIAHCHI Ha BBIUTPHINI Jiea, BeAb CyneOHBIA mporecc —
3TO HEMAJIbIE 3aTPaThl BDEMEHH U JICHET.

Utor. Paznen umyiiecTBa npu rpaxaaHCKOM Opake [0 CI0KHOE M XJIOMOT-
Hoe. UYTOOBI 3TOro n30exarh, HEOOXOAMMO COCTABUT CO CBOMM MAPTHEPOM JIOTOBOP O
COBMECTHOM IPOKUBAHUH, TPATax U MOKYIKAX, KOTOpblEe OYAYyT JAOMNOJHATEH TOTOBOP
B MOMEHT MX NMPUOOPETEHUS U Cpa3y OMNPENEHsAThCSA M0 COOCTBEHHOCTH U JabHEM-
niemMy BiajeHuto u T.10. [Ipu paznene uMmyniecTBa He NOAJEKUT Pa3aeICHHUIO JINYHOE
UMYILECTBO, BKIJIIOYas MPUOOpPETEHHOE J0 Hadaja COBMECTHOTO INMPOKWBAHUS UMY-
IECTBO, MCTOJIb3yEeMble UHANBHUIYAbHO JTUYHBIE BEIIH, MPEIMEThl HHTEIICKTYallb-
HOWM COOCTBEHHOCTH, MOJIYYEHHOE B HACJEACTBO JHOO B KauecTBE IMOJapKa UMyIlle-

CTBO.

28 pemrenme Ne 2-123/2017 2-123/2017(2-3763/2016;)~M-2739/2016 2-3763/2016 M-2739/2016 ot 30 mapra 2017 r.
o geny Ne 2-123/2017
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I'JIABA 3. IEPCIEKTHUBBI PA3BUTHSI CEMEMHOI'O IIPABA B
POCCUIICKOH ®EJEPAIINN
3.1 CoBpeMeHHbIe TeHICHIMU PA3BUTHS ceMeilHOro npasa B Poccuiickoi

Degepanuu

CeMbsi cUMTAETCsI OCHOBHBIM O0CTOSATEIHCTBOM (DYHKIIMOHUPOBAHUS KUTEICH
poccuiickoro o01ecTBa, HanboJsiee BaXKHBIM KOMIIOHEHTOM €ro camoopranuzaiuu. O
JTAHHOM CBHJIETEIbCTBYIOT CBEJICHUS Mepenuceil HaceneHus B nepuo Bpemenu 2002
u 2010 ronos, onpoBepraroiire J0BOJILHO 00IIepacnpoOCTpaHEHHOE CYKICHHUE O TOM,
YTO CEMbsI PEKPATUIIA OBITh «TYEHKOI» KUTEIEH pOCCUIUCKOro 00IIeCTBa.

89 % >xureneit Poccum BRIOUPAIOT ceMENHBIN KU3HEHHBINH 00pa3s.

3a npoMexyTok BpemeHHU Mexay nepenucsamu HaceneHus 2002 u 2010 rogon
KOJIMYECTBO )KuTeneil Poccuu, NpokuBaronmx B CEMbsIX, BO3pocio Ha 4 %.

JlaHHbIE CBEJIEHUS MOATBEPKAAIOTCS, KPOME TOTO, 1 UTOraMU YaCTHYHOTO 00-
CJIeIoOBaHus, poaeanHoro Pocctatom B mepuos ¢ ceHTa0ps mo okTsa0ps 2009 roxa,
«CeMbs ¥ POKIAEMOCTD.

s 70 % xureneit Poccuu, cembs, a Takke peructpamnus Opaka B Otaene 3a-
nucu Akrta ['paxxnanckoro CocTosiHHS, BXOIAT B MATEPKY O0jiee 3HAYMMBIX I HUX
KH3HEHHBIX IeJTei.”

OAHOBPEMEHHO C 3TUM COBPEMEHHAsi CeMbsl, NMPOKUBAOIIAs HA TEPPUTOPUU
Poccuiickoii @enepannu, CymeCTBEHHO Pa3inyaeTcs OT TPaJAULIMOHHON CeMbU COO-
CTBEHHOW CTPYKTYPOM: YBEJIMYMUIIOCH KOJIMYECTBO HEIMOJHOLIEHHBIX CEMEH, MOBBICH-
Jach 4acTh CEMEU ¢ OHUM PEOEHKOM.

OOBIICHHBIMU WJIH TIOBCETHCBHBIMU SIBIICHUSIMHM CTAJId B3aUMHAas HEMPHUSI3Hb
MEXIy MY>KEM U >KEHOM, a KpoMe TOT0, YBEJIMUEHUE KOJMYECTBA PACTOpKEHUs Opa-
koB B Otnene 3AI'C, coxuTenbcTBO 06€3 perucrpanuu Opaka (He3aperucTpupoBaH-

HBIM Opak), a Takke yBEIMYCHHE POKICHUM JeTel BHE Opaka, 3aKJIFOUeHHOTO B OT-

% Yeanosa H.A. XKypnan Bectauk TamGoBckoro ynusepcurera. ['ocynaperBo u npaso. Opuaudeckue nayku. 2015,
Ne2(2)
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nene 3anucu AktoB ['paxkaanckoro CoctosiHusi, MaclITaObl COLMAIBLHOTO CUPOTCTBA
1100 «CUPOTCTBAY» JIETEH MPH KUBBIX POJIUTEIIAX.

Ha npoTskeHun npakTUYeCKH ThICSYETETUS TPAIAULMOHHOM Jiid Poccun cuu-
Tajach MHOTOJIETHAs CEMbs, Oa3UpPYIOIIasiCs Ha CyNpyKecTBE OTLa U Marepu. Torna
KaK B cOBpeMeHHON Poccum Be U3 Tpex Marepeld UMEIT TOJIBKO JHIIb 1Mo 1-My pe-
OCHKY, @ MHOTOJICTHBIMH CTAaHOBSITCSl TOJBKO JHIIb 7 % >keHuuH. CeMbH, TJIe€ MHOTO
neTel, cocTaBisaoT 5,8 % oT 0011ero Koau4ecTBa ceMeil ¢ AeTbMU, Ie JIeTH HE J10-
CTUIJIM COBEPILICHHOJETHA. TepsAI0T CWIy YCTOM MHOTOAETHOM CEMBU, B KOTOPOU
CTapIIve JIE€TH CIEIAT 32 MIIAJIIUMU JI€TbMHM, JOIOJHUTENIBHO BBINOIHAS BOCIHTA-
TEJIbHYIO poJib. Takue B3aMMOOTHOIIEHHMS], 00pa3yromuecs MeXIy OpaTbsiMU U CECT-
pamu, ClIy>KaT IONOJIHUTEIbHBIM CTUMYJIOM YKPEILJIEHUSI CEMBH.

Conunosorn 0TMEYaroT, YTO COBPEMEHHBIE JIETH, HAXOICh B OKPYKEHHUH TOJIb-
KO B3POCJIBIX YWIEHOB CEMbHU, HE B3POCICIOT 00JIEe NITUTEIBHOE BPEMS.

HemanoBakHpiM ()akTOpOM B CO34aHUUM U (POPMUPOBAHUU CEMBH SIBIISAETCA
YKUAJMIIHBIN Bonpoc. HyknaeMocTh ceMel ¢ IETbMU B KWJIBE JOBOJIBHO BbICOKA. Co-
IJIACHO CBEJICHUSIM BBIOOPOYHOTO OOCIEOBAaHUS OOJKETOB JIOMAIIHETO XO35MCTRa,
koTopoe mnpoBeaeHo Poccrarom B 2010 romy, oObeM 001I€i MIIOMIAAN KUTBS, TIPHU-
XOIIIMicA Ha 1-T0O WiIeHa ceMbH, B CEMbSX C JEThbMH, HE JOCTUTIIMMH COBEPILIEHHO-
JeTHsl, IpaKTUUeCKU Ha 1/3 MeHblle, HEeXXENN B CEMbsX, I/ie HeT AeTeil. bonbie mno-
JIOBHHBI CEMEH C JeThbMH, HE JOCTUTIIMMU COBEPILEHHOJIETHS, AAI0T OLEHKY CO0-
CTBEHHOMY WJIMIIHOMY YCJIOBHIO YJIOBJIETBOPUTEIBHYIO, TO €CTh «MOXHO HUTbY,
OJIHAKO KUJIbE TUIOXOr0 Ka4eCTBA M OCTABIIIET KEIaTh HAMIIYUILETO.

Kaxxnpril nsaTeiii peOeHOK KUBET B CEMbe, KoTopas 00JafaeT HEYyJOBIETBOPHU-
TEJIbHBIMU >KWJIMIIHBIMU YCIOBUSMH, B TOM YHUCJIE KKl TPETUH M3 HUX - B BO3-
pacte 10 oaHOTO roja. KocBeHHBIM J10Ka3aTeIbCTBOM MOJOOHOTO BBIBOJIA CUUTACTCSA
TO, KaK CEMbU PACIOPSKAIOTCS ICHE)KHBIMU CPEACTBAMU MATEPUHCKOTO (CEMENHOTO)
KalnuTasa.

97 % BnanmenblleB, UMEIONIUX CEPTU(DPHUKAT HA MATEPUHCKHUM (CEMEIHBIN) Karu-
Taj, pacrlopsKalTCs CPEJCTBAMHU, HAMPABISAA UX HA TO, YTOOBI YIYUIIUTh >KUIIUII-

HBIC YCJIOBHA CCMbH.
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B 1O xe Bpemsd, penpoyKTUBHBIE HaMmepeHus xuteser Poccuun, B COOTBET-
CTBUU C PE3yJbTATOM BEIOOPOUHOTO 00cienoBanus xxuteneil Poccun «Cembst 1 pok-
JTA€MOCTB», KOTOpoe mpoBeaieHo PoccraTom B mepuon ceHTA0ps-okTsiops 2009 rona,
HEMOCPEJACTBEHHO HAXOJUTCS B 3aBUCHUMOCTU M OT YPOBHS KU3HU U OT KUJIMIHBIX
YCJIOBHUM CEMBHU.

Takum oOGpazom, Hanbosiee BRICOKUN KOA(DPUIIMEHT 0KMAAEMOTO YKCiIa JeTen
(1,85) okazaiics y cemeid, IMEIOIIUX TOBOJbHO BBICOKUI KU3HECHHBIA YPOBEHD, U JKH-
JIb€ HE HIKE CPEJIHETO KauecTBa.

OnHuM M3 SBHBIX NMPU3HAKOB CHIDKEHHS OOIIECTBECHHOM 3HAUYMMOCTH CEMbH
CUMTAETCS IOBOJIBHO 3HAUYUTEIIbHBIM YPOBEHD COLIMAIIBHOTO CHPOTCTRBA.

Kaxnprit ron mpubnmsutensHo 94 % nereit, m3paThix u3 cemeid, 90 % ponute-
JIel, KOTOpBIE JIMIIIEHBI POAUTEILCKUX MpaB, a Takke 80 % ponureneit orpaHUYCHBI B
CBOMX ITpaBax IO OTHOIIECHUIO K JICTSIM.

[IpyurHAMM JIJ719 COCTABJICHUS OpraHamMy BHYTPEHHHUX JI€JI MPOTOKOJIOB B OT-
HomreHnn 72 % cemelt ¢ AEThbMU, HE TOCTUTITUMHU COBEPIICHHOJCTHS, a KpOME TOTO
UX TIOCTAHOBKHM Ha YYeT, CTaJI0 HEeCOOJIIOJIEHNEe UMHU 00s3aTeNIbCTB COIIACHO COJIEp-
JKaHUsI 1 OOyYCHUS JIETCH, HUKAK HE CBSA3aHHOE C COBEPIICHHUEM, KaK POJUTEIISIMHU,
TaK U CAaMUMU JIETbMHU aIMUHUCTPATUBHBIX MPABOHAPYIICHUHN JTUOO YTOJOBHBIX Ipe-
CTYIUICHUM.

JlanHasi TIpakTHYecKas JCATEIbHOCTh, acCOIMUpyeMasi B OOIICCTBEHHOM CO-
3HaHUU C «IOBEHAJLHOW IOCTUIIMEN» TUOO MPOU3BOJIBHBIM BMEIMIATEIHLCTBOM TOCCITY-
JKaIlMX BO BHYTPEHHUE JI€JIa CEMbH, MOAPHIBAET aBTOPUTETHOCTH POJUTEIILCKOM BIa-
CTH, MPOTUBOIIOCTABIISICT TMIpaBa JAeTeH MpaBaM pOAUTENIEH, a TaKKe MOPOXKIAET ap-
T'YMEHTHUPOBAHHOE COI[MAIIBHOE HECOTJIacHe.

[TogoOHast mpakTUyeckasl NeSITebHOCTh, 0a3UPYIOMIasiCs Ha HEOMPEIEICHHO-
CTH, a TaK)Ke MPOTUBOPEUNBOCTH CEMEMHOTO 3aKOHOAATEILCTBA, MPEIOCTABIISIIONIETO
CBOOOIy YCMOTPEHUIO YHHOBHUKOB, HECIIEBO 00XoauTcs rocyaapcTBy. Koncomnu-
JTUPOBAHHBINA OFOKET, COAEPIKAIIMN 3aTpaThl HA (PHHAHCUPOBAHUE YUPESKICHUM IJIs
JeTel, OCTaBIIMXCSl 0€3 MOIMEeUeHUs] POJAUTEINICH, BBITIIATy MMOCOOMI Ha JeTel, oriaTy

TPyZa NPUEMHBIX POAUTENEH, IPEAOCTABICHNE KUJIbsl IE€TSIM JaHHOW KaTErOPHUH IO
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JOCTUKEHUH MMHU COBEPIICHHOJIETHS, UCUUCISAETCA B Mpelenax CTa MHILIMApIAOB
pyOueH.

OtHuMas pebeHKa U3 POIHOM CEeMbH, FOCYIapCTBO BBIHYKICHO PacxXo/I0BaTh
MUJUIHAPJBI pyOsie Ha (UHAHCMpPOBAHME MHCTUTYTOB, 3aMEHAIONIMX PEOCHKY PO/I-
HYIO CeMbIO (JIeTCKHE OMa, OTIEKYHCKHE CEMbH, B TJIaBHYIO ouepeqb B (popme BO3-
ME3HOM OIEKH).

OnHoit 3 npuyuH ocnabiieHrus UHCTUTYTa CEMbU CUUTAETCSl HEPA3BUTOCTH Ce-
MeiiHoro 3akoHojarensctBa. [losicHsito moueMy, Cemeitnbiii Komexc Poccuiickoit
®enepauyu O6b6U1 TPUHAT B 1995 rogy m HM OHOTO paza HE MOJBEPrajcs CUCTEMHO-
My aHaJu3y U [EpeCMOTpYy.

3a 20-tu netHuit nepuon ucropun Poccuiickoit denepanun B yCIOBUSIX HOBOU
Konctutynuun Poccuiickoit @enepannn oTpacieBoe 3aKOHOATeNbCTBO Poccuu 3Ha-
YUTEIBHO IIOMEHSIOCH, KPOME TOTO, IPUHATHI PETHOHAJIBHBIE IT0I3aKOHHBIE AKTHI 110
BOIIPOCY CEMBHU.

[TonoxeHus e ceMENHOTO 3aKOHOIATENbCTBA, YMAJSIIOIINE POJIb POJAUTENEH B
pELICHUH BOMPOCOB BOCIUTAHUSA U HPABCTBEHHOI'O Pa3BUTHs peOEHKA, y3aKOHUBAO-
mue cBoOOYy YCMOTPEHHUS AJIsi OPraHOB OMNEKH, a TAaK)Ke MONEUYUTENbCTBA IPU BhIHE-
CEHUH PELICHWM, CBSI3aHHBIX C BMEIIATEIILCTBOM B CEMEWHYIO JKHU3Hb, OCTAKOTCS
HE3bI0JIEMBIMH.

CeMeliHO€ 3aKOHOJATENbCTBO MpeHeOperaeT BOSHUKIIMMHU CTUXUHHBIMU MPO-
eccaMy BO30OHOBJIEHUSI MHCTUTYTa LUEPKOBHOTO Opaka. Crnenuanuctbl (PUKCUPYIOT
YBEJIIMYEHUE KOJUYECTBA OPaKOB, 3aKJIIIOUYAEMbIX COTJIACHO PEIMTHO3HBIM 00psaam,
6e3 nux perucrparuu B opranax 3AI'C.%

A Taxke MOKXHO OTMETUTH €lI€ OJIHY MPUUUHY OCJIA0JICHUS] MHCTUTYTAa CEMbH,
9TO pa3pyLICHMsS TPAAMIIMOHHBIX CEMEMHBIX LIECHHOCTEM, a TAKKE HECOBEPIICHCTBO
COBPEMEHHOW CEMENHOM MOJMTUYECKON IEATEIBHOCTH, Il KOTOPOU XapaKTEPHO TO,

YTO OHa:

0 Cemeitnoe MpaBo: y4eOHWKH M yded. mocobue s cpend. crer. obpaszoBanusi, Cmonenckuii M.B.-M3a. Kuopyc,
2017.-172 c.
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° HUKAaK HE CUMTAETCA HE3aBUCUMBIM HAINpPaBIICHUEM TOCYJapCTBEHHOU
MOJIUTUYECKON JIeATEIbHOCTH, a TaK)KE€ paccMaTpPUBAETCs OOBIYHO KaK JIOJS COIU-
aJIbHOM, a KpOME TOro, JeMOorpauuecKod MOJUTUYECKON NeATeIbHOCTH Trocyaap-
CTBQ;

° HUKaK He 001a7al0T eIMHON MPaBOBOM OCHOBOM;

° MPUYKUCIIEHA K BeIeHUI0 cyObekToB PD, a kKpoMe TOro, B 3TOM 3HAYCHUU

CrocoOHa OBITH OXapaKTEpPHU30BaHA KaK HEKas CyMMa PErHOHAJIbHBIX CEMEWHBIX IMO-

JIUTUK;
° XapaKTEepU3yeTCd HEBBICOKOM YacCThlO 3aTparT Ha CEMEHWHO-JIETCKHM
OFOJIKET;
o rapaHTUpPyeT IMPEUMYIIECTBA UHTEPECOB IOCYAapCTBA: OPUEHTUPOBAHA

Ha MMOBBIIICHUE POXKIAEMOCTH, a Takke (POpMUpPOBaHKE CEMEHHBIX (JOPM yCTPOKCTBA
JeTel, ocTaBIIMXCs Oe3 morneueHus: poautesei. JlaHHbIe IEHHOCTH HOCST UCKIIIOYH-
TEJIbHO MparMaTH4eCKUi XapakTep, HE CBSI3aHbI C TEM, YTO CUMUTAECTCA IIEHHOCTHBIM
IJIs1 POCCUMCKHUX CEMEN;

° HUKAaK HE MPEAYyCMATPUBACT U HUKAK HE MOJJICPKUBACT TPAAUIMOHHBIC
CEMEHHBIC LICHHOCTH.

HexoTopeie u3 nelicTBul, HaHOCSIME yIIepO UHCTUTYTY CEMbHU, a TAKXKe Tpa-
JUMOHHBIM CEMEHUHBIM IIEHHOCTSIM, UMEIOT BCE IIAHCHI OBITh MPUYKUCIICHBI K KATEro-
pPUH HEMPEIHAMEPEHHBIX PE3yJbTaTOB OCYIIECTBICHHUS Mep JeMorpaduyecKkou Imo-
JUTHUYECKON JEATEIbHOCTH, HANPABJIEHHBIX HA MOBBIIMIEHUE POXKIAAEMOCTH, a KpOME
TOTO0, NOJJIEPIKKY CEMEH C JEThbMU.

Takum 0Opa3oM, JTOBOJBHO CEPhE3HBIM UCIIBITAHUEM JUIS CEMEH ¢ IEThbMHU CTa-
Ja TPYIHOCTh YCTpOMCTBA peOeHKa B IOIIKOJIbHOE 00111€00pa3oBaTesIbHOE YUpEK/Ie-
Hue (neTckuii canx). Jannyro mpobieMy, MOXHO ObLIIO M30€kKaTh TOT/IA, KOTJa pa3pa-
OaThIBajaCh KOHIEMIUS AeMOTrpauyeckoi MOJUTHYECKOU aesrenbHocTH Poccuii-
ckon Oenepaunu. OenepasbHOE MPABUTENBCTBO, MTPEIJIOKUB MEPHI IO TTOBBIIICHUIO
POXKIAEMOCTH, HE MPOCUYUTAIO COLMAIBHBIC IOCIEICTBUS OCYIIECTBICHUS TAKOIO

poia mMep, HEOOXOUMOCTh C YYETOM MOBBIIIEHUSI YPOBHS POXKIAEMOCTH B yCIyrax
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JOIIKOJIBHOTO 00I111e00pa30oBaTeIbHOr0 00yueHUsl (IETCKOro cajia), HadajabHOTO
IIIKOJIBHOTO 00pa30BaHUs, JOMIOJTHUTEIILHOTO 00pa30BaHMS ICTEH.

B pesynpraTe pomkonapHOE 00MIE00pa30BaTEILHOTO OOYYCHHE OKa3aJIOCh
HegocsaraeMbIM I 26 % cemeli ¢ IeTbMH JIOIIKOJIBHOTO BO3pacTa, MPU 3TOM IIPH-
onmusurensHo 70 % U3 HUX B BO3pacTe OT MOJIyTopa 10 mATH JieT. OO1e 0CTyTHOCTh

JOIIKOJILHOT'O O6y‘{CHI/IH OKasajJaacChb SaBHCSIIHGfI OT PCTHUOHA IIPOKUBAHUA pGGCHKa.

3.2 IlepcneKTUBBI NPABOBOI0 PeryJIMpPOBAHUSA CeMeiliHbIX OTHOEeHn B Poccnii-

ckoil deepanuu

JanpHeliliee pa3BUTHE U COBEPIIICHCTBOBAHKUE KpailHE HEOOXOAUMO OTAEIb-
HbIM [PaBWIAM U WHCTUTYTaM CEMEMHOI'0 3aKOHOJATENIbCTBA. TOJBKO CIEAyET
IIOMHUTB, YTO OCHOBHBbIE cTaThu CemeintHoro Kojekca He JTOKHBI MOABEPraThCs
U3MeHeHusAM. Peus uer, B IepByro ouepeib, O 3apEruCTPUPOBAHHOM COIO3€ - Ipa-
BOBOM COCTOSIHMH, CO3JArOIIEeM W OOIIHOCTh HAXKUTON COOCTBEHHOCTHU, U TPABO
HACJICIOBAHMUS 32 OJHUM W3 CYNPYroB, U JIPYTHE€ OCHOBHBIC IPABOBBIE MOCIE-
cTBUs. TOJBKO CleayeT MOHMMAaTh, 4TO NMPAaBUTENLCTBO Poccuiickon denepaunn
HU MPU KAKUX OOCTOATENILCTBAX HE Y3aKOHUT OJHOTMOJIOIO COK03a, JIMOO MHOIO-
KEHCTBO WJIM MHOTOMY>KECTBO. HeomnpoBepKUMBIM OCTaeTcs U TOT (PakT, 4TO B
HACTOSIIIIEEe BPEMSI CTPEMUTEIHHO MPOTPECCUPYIOT (pakTudeckue OpayHbie OTHOIIIE-
HUS U paHHHUE OpakHu.

[Tonoxenuss CemeliHoro Kopaekca, kacarompecs MMYIIECTBA CYNpPYroB, B
HACTOSIIEe BpeMs SIBJISIOTCS OCHOBHOM MpoOsieMoil B ropuauyueckoit chepe. Yka-
3aHHBIC TIOJIOKEHUS HE BIIOJIHE COIJIACYIOTCS C HOPMaMU TPa)KJaHCKOro IMpaBa, B
YaCTHOCTH, O HEJIBUKMMOCTH U O IOPUJIMYECKHX JINLAX. B pe3ynprare coxpaHseTcs
YCTOSIBILIEECS 32 JIOJTOE BpPEMs BOCHPUSTHE OOIIEH COOCTBEHHOCTH CYNPYTroB Kak
JOJDKHOE, PETYIHMPYIOIIee OTHOIIEHUSI COOCTBEHHOCTH TpakaaH. YacTHoe nmyriie-

ctBO rpaxaaH (cT. 35 Konctutynuu P®) - He mpocTO Apyroe MoHSITHE, 3TO €IIE U
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KayeCTBEHHO MHBIE OTHOIICHUS OOIIECTBA, OXBATHIBAIOIIME CPELY IPOU3BOJCTBA U
IIPUCBOCHHS MATEPUATBHBIX O1ar.”"

Takoll moaXoa MpOCMaTpUBAETCA B PEIICHHUSIX BOIMPOCOB 00 OTHECEHUU JIe-
HEXKHBIX CPEJICTB K COBMECTHOMY MMYILECTBY cynpyros. CoriacHO IyHKTa 2 cra-
U 34 CK P® Takue maTepuanbHblie O5ara SBISIOTCS OOIIMMU, €CITH OHU «IIOTY-
YEeHb» OJIHUM W3 YYaCTHHKOB CE€MEHHBIX OTHouIeHWH. ClieoBaTeIbHO, UMYIIle-
CTBEHHOE IpaBoO (K MpHUMeEpy, MpaBo TpeOOBaHUs 3apabOTHOW IIaThl 3a padoTy,
BO3HMKIIEE 10 TIOTOBOPY MOJpsifa) HE paccMaTpUBaeTcsa B BUAE 00OBEKTA MPABOOT-
HOLLEHUH cynpyroB. B To e BpeMsi B ceMelHO-paBoBOil HH(popmanuu u cyaeo-
HOI IIpakTUKe OBITYET YTBEPKIAEHUE, UTO BKJIA/Ibl, BHECEHHBIE KEM-TO U3 CyIPYIOB
B OaHK BO BpeMs Opaka, mpHHaajexaT K oOmeld cCOOCTBEHHOCTH YYacTHUKOB Ce-
MENHBIX OTHOIIEHUH HE 3aBUCHMO OT TOTrO, KaK ObUIM MOJY4YEHbl BHECEHHBIE Je-
HEXXHbIE CyMMBbI. B 3TOl cBsi3u 3HameHaTeseH TOT ¢akTt, uro ¢ 1.01.2008 r. BcTy-
nuia B cuiy HoBas penakuus cr. 36 CK, ¢ HazBaHneM «VIMyHIeCTBO KaKI0ro U3
cynpyroB». Takoe NOHATHE KaK «COOCTBEHHOCTh KaXKJIOTO U3 CYyNpPYroB» Kak Tep-
MUH, CMEIIAIOMINIA aKIIeHThl B HAITPaBJICHUM BEIIHBIX OTHOIICHUI, a TaKKe, HE OT-
paxkaroluii npasa cynpyra B chepe HHTEIIEKTyalIbHbIX IIPaB, TEPSIET CBOIO CHILY.
06 »Tom coobmraet cratbst 1226 I'paxnanckoro Koaekca Poccutickoit deneparmm.

CnenaeM BBIBOJ], UTO Ha3pesia HEOOXOIMMOCTh HEKOTOPOH pEeBU3HMM CTaTel
CK o0 3aKk0oHHOM pexxume COOCTBEHHOCTH CYIPYIOB: YTOUHEHHUS OOILIEro COBMECT-
HOTO MMYIIECTBA CYNPYIOB («I0JIM BO BKJIAJ€, BHECEHHbIE B KPEIUTHbBIE OpraHu3a-
LMY WIK B WHBIE KOMMEPUYECKHE YUPEKIACHUSN»), Kpyra CHENOK, Uil pealu3alnu
KOTOPBIX OJTHOMY M3 YYaCTHUKOB COI03a TpeOyeTcsl HOTapuallbHOE 3aBEPEHHUE CO-
riacust Apyroro, npuseneHus HopMm CK B COOTBETCTBHUE € MOJOKEHUAMH TPaXkIaH-
CKOTO 3aKOHOAATEIhCTBA 00 OCHOBAaHUSIX U MOMEHTE BO3HHMKHOBEHHS IpaBa cO0-
CTBEHHOCTH, O 3aluTe JO0OpPOCOBECTHOIO MpuoOperarenss uMyllecTBa. Tak,
Hampumep, TpeOyeT pelieHus u3BecTHas mnpobiema mnpumenenust cr. 35 CK,

MIPEIOCTABIISAIONICH CYNPYTy MPaBO Ha OCMAPUBAHUE CHEIKH, COBEPIICHHOUN ¢ 00-

3 Koncrurynust Poccuiickoit dexneparuu, mpruHsITa BCEHApOIHBIM TojiocoBanreM 12 nexabps 1993 r. (¢ yuerom no-
NpaBOK, BHECEHHBIX 3akoHamu P® o nonpaskax k Koncrurynuu PO ot 30 nexabdpst 2008 r. Ne 6-DK3, ot 30 nexadps
2008 r. Ne 7-®DK3, ot 5 despanst 2014 1. Ne 2-OK3)
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MM HMMYIIECTBOM 0€3 €ro corjiacus, HO HE YUYWTBHIBAIOIIECH MpPaB U HHTEPECOB
100pPOCOBECTHOTO MTPHUOOPETATEINSI 3TOTO UMYIIIECTBA.

Crnenytomas npobiemMa CEMEUHOro 3aKOHOJATENbCTBA TAKXKE B HEMAJIOH
CTENEHU CBsI3aHA € OOecCIleYeHUEM MPaBOBOro craryca pedeHka. Bompockl ocy-
[IECTBIICHUSI POJAUTEIBCKUX MPaB Bce OOJbIE MPUOOPETAIOT 3HAUYCHUE JIJISl IPaBO-
PUMEHUTEIBHON MTPAKTUKH.

C onHOM CTOPOHBI, YYACTUBILIKECS CIy4au OOpalieHus 3a MOMOIIBI0 B TOM
BOITPOCE CO CTOPOHBI POJIUTENEN CBUIIETEIBCTBYIOT 00 MX JKEJIAaHUU HCHOJIHATH PO-
IUTENbCKUE 00s13aHHOCTU U O BEPHOM MMOHUMAaHHUU CBOETO POJIUTENIBCKOIO CTaTyca.
C npyroii cTOpOHbI, BO MHOTHX CIIy4asiX JIETU B CIIOPAX MEXAY OBIBIIUMH CyIpy-
ramMu BBICTYNAIOT B KauyeCTBE OOBEKTa CIOpa, a HE CAMOCTOSTEIBLHOIO CyOBeKTa
npaB U 00A3aHHOCTEH.

K coxanenuto, AeHCTBYIOIIEE CEMEMHOE 3aKOHOJATEIbCTBO HE CIIOCOOHO
o0ecneunTh pelieHne TakuxX KOH(IMKTOB Ha paHHUX CTaausX M B MHTEpecax Jie-
TEH.

B cootBerctBuU co ct. 24 CK, ecnu pacTtopkeHue Opaka mpoUCXOIUT B CY-
1eOHOM MOpSJKE MPU OTCYTCTBUU JOTOBOPEHHOCTH MEXAY CyNpyraMmu, He Hapy-
HIaroueld HHTepeCkl eTel, cyay He0OX0AUMO, BO- MEPBBIX, ONPEIETUTh, C KEM U3
poauTenel OyAyT MPOKUBATH AETHU, HE JOCTUTILINE COBEPIICHHOJIETHUS, TTOCIIE pa3-
BOJIa, @ BO-BTOPBIX, ONPEJEINTh, C KOTO U3 POAUTENEH U B KaKUX pa3Mepax HeoO-
XOJMMO YIEep>KUBATh aJMMEHTHI Ha COCpKaHMe dTUX JeTei. Bo MHOTMX cutyariu-
AX TaKoe MpaBmiIo TpedyeT oT cyna pykoBoactsa 11. 3 ¢T. 196 I'TIK P® u Bbixozaa 3a
npenensl TpeOOBaHM, KOTOPBIE 3asBUJT UCTEL], U pa3pelieHus JBa yKa3aHHbIX BO-
npoca 1o cymectBy. OueHb 4acTo CyJl, MPUHSAB K PACCMOTPEHUIO 3asIBJICHUE O pac-
TOpPKEHUH Opaka MEX]y CyNpyramu, y KOTOPbIX UMEIOTCS 0011e HECOBEPILIEHHO-
JICTHHE JCTH, HE MPUHUMAET BO BHUMAaHHE, JOCTUTHYTOE MEXKIY CYIpyramH Co-
rJIAIIeHHE O MECTE KUTEIbCTBA U O COJAEep)aHuM JeTeil. HempaBomepHo mpuHSTHE

CydaMHu MHCHHUA O HAJIMYUU COTJIAIICHUS MCIKAY POAUTCIIIMA HACUCT ITPOKUBAHHA
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U colepXaHusi JeTell NpH OTCYTCTBUHU 3asiBICHHOTO TpeOOBaHUS O B3bICKAHUU
aJIMMEHTOB.

HapyieHue rmpaB 1 MHTEPECOB JI€TE€H HACTYNAET NPH HEUCIIOJHEHUU CyAaMHu
TpeboBanus, ykazaHHoro crarbeil 24 Cemelinoro Konekca Poccuiickoii ®enepa-
uu. OOBIUHO, JaXke MOCIe pacTOpKEeHUs Opaka MECTO MpPOKUBAHHS JETEH He
onpeneneHo. Pe3ynbratoM 3TOro SIBISIETCS U HE YperyJupoBaHHE Bompoca o0
OCYIIECTBJICHUU MOJHOMOUYMN 3aKOHHOTO MpEACTaBUTENS peOeHKa, a KOMY MpeJo-
CTaBJICHA JIUIIb BO3MOXHOCTH 00ImeHus. [IpakTuka moka3pIBaeT, 4To yepe3 Kakoe-
TO BpEMs POJUTEII0, C KOTOPHIM MPOKUBAET PEOCHOK, MPUXOIUTCS UCKATh ObIBIIE-
ro cymnpyra Jyisl peleHus: Tpo0seM, CBI3aHHbBIX C 3aKIIOYEHUEM CHIENIOK OT UMEHU
pebenka, atoro Tpedyert cT. 28 I'K, mim nonydeHus pazpeieHus Ipyroro poauTess
Ha BBIE3]1 U3 CTPAHBI POKUBAHUS BMECTE C PEOCHKOM.

Crares 65 CK yTBEpKIAET, UTO MECTO KUTEIBCTBA ACTEN NIPHU PA3AEIBHOM
IPOKUBAHUH POJUTENEN YCTAaHABIMBACTCA JOCTHKEHUEM JOTOBOPEHHOCTU MEXKIY
POIUTENSAIMU, OJTHAKO HE BCE MPUXOAAT K TaKOMY JOOPOBOJIBHOMY COIJIAIICHUIO.
[Ipu OTCYTCTBHM TaKOTO COIJIAIIECHHUS, CIIOP HEOOXOAMMO pelaTh Yepes3 Cyl ¢ yue-
TOM HMHTEPECOB M MHEHHs Aerei. OOCTOATENbCTBA, KOTOPbIE MPU 3TOM JOJDKEH
PaccMOTPETh Cy[, HOCAT OLIEHOYHBIA XapakTep. K Takum 00CTOATENHCTBAM OTHO-
CSAT NPUBSI3aHHOCTh peOCHKAa K KaXJIOMY W3 POAMTENCH, HPaBCTBEHHbIE M HHbIE
JIMYHbIE KauecTBa CynpyroB. [[is Hanbosiee MOJHOrO yCTAHOBJIEHHS 3TUX 00CTOS-
TEIbCTB U JaTh UM COOTBETCTBYIOIIYIO OLIEHKY, CyJ 00s3aH MPUBJIEYb K yYaCTUIO B
nese 00 OMpeJeIeHnH MECTa )KUTEIbCTBA PeOEHKAa COTPYIHUKOB OPraHOB OMNEKHU U
MONEYUTEILCTBA, KOTOPhIE, PYKOBOACTBYsCh M. 2 cT. 78 CK, 00s3aHbI M3y4UTh
YCJIOBHS KU3HU peOeHKa W juia (JIUI), MPETeHAYIOIMIET0 Ha €ro BOCIUTAHHE, U
MPEICTaBUTh CYAY aKT 0OCNEeOBaHHS M HE3aBHCHUMOE 3aKJIIOYEHHE MO CYIIECTBY
cnopa. IIpuBrieueHue oprana oneKku 1 NONeYUTENbCTBA K YYACTHUIO B JieJie HE00XO-
IMMO U B CIyYasiX, KOT/ia BOIPOC O MECTE )KUTEIhCTBA peOeHKa pelaeTcsi Ha OCHO-

Bauuu ct. 24 CK.

%2 Unbuna O.10. Cemeiinoe npaso. [Ipaktukym: yueb. mocobue mist By3oB no cremuansaocti 030501 «IOpucnpyaen-
uus» / O. 0. Uneuna, 2013. - 143 ¢
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Mexay TeM cyAbl 3a4acTyl0 UTHOPUPYIOT IOJIOKUTEIbHBIE 3aKIIIOUEHHUS,
MOJIYYCHHBIC POJIUTEIIEM, MMPOKUBAIOIIAM OTACIHLHO OT peOeHKa, B OpraHax ONEKH
Y TOTNEYUTENHCTBA M0 CBOEMY MECTY JKUTEIhCTBA, U MPUOOIIAIOT K JIENy TOJIBKO
3aKJIIOYEHUS, MPEACTaBICHHbBIE OPraHOM OINEKH U TOMEUUTETHCTBA MO MECTY KU-
TenhCTBa (MpeObiBaHMs) pebeHKa. Takoe MOJI0KEHHE JeNI HapyIIaeT mpaBa U oXpa-
HsieMble UHTepechl pebenka. [IpenacraBisieTcs, yTo B IENSIX HaWIydllero oodecre-
YeHUs 3allUThl UHTEPECOB JEeTel clieayer npsimo 3akpenuth B cT. 78 CK 006s3a-
TEJILHOCTh MOJYYECHUS 3aKIIOUCHHUI OT OPTaHOB ONEKHU U MOMEYUTEIHCTBA 10 MECTY
KUTEIbCTBA (MpeObIBaHUS) Kak peOeHKa, TaK U POJUTENS, MPOKUBAIOIIETO OT-
JEIBHO OT HETO.

Hakonern, cepbe3Hble TPYJHOCTU CBSI3aHBI C OCYILIECTBICHUEM POIUTEITHCKUX
paB pOAUTENEM, MPOKUBAIOIIUM OTJEIBHO, B T€X CIydasX, KOTJIa MECTO JKUTEIb-
CTBa peOEHKa YK€ OIpEeeeHO B YCTAHOBJIEHHOM 3aKOHOM MOpPSJKE (CyI0M WU
coryaieHueM ctopoH - 1. 3 cr. 65 CK). B cootBerctBuu co ct. 61 CK ponurenu
MMEIOT paBHBIC MpaBa U HECYT paBHbIC OOSI3aHHOCTU B OTHOIIIEHUU CBOUX JIETEH
(ponuTenbckue npasa). PaznenbHoe MpoKUBAHUE POAUTEINISI U peOCHKA HE MpeKpa-
miaet poautenbckux mpas (cT. 66 CK), u B cuny a63arn 2 1. 1 ct. 64 CK o6a poau-
TEJsl SIBJISIFOTCS 3aKOHHBIMU TPEJCTaBUTESIMU peOeHKa. Jake ycTaHOBJIEHUE Me-
CTa >KUTENIbCTBA peOeHKAa C OJHUM U3 POJAMTENICH B MPETyCMOTPEHHOM 3aKOHOM
nopszike (1o COTJIAIIEHUI0 CTOPOH WM MO pemieHuto cyaa - m. 3 cr. 65 CK) no
NEUCTBYIOIIEMY 3aKOHOAATEHCTBY HE M3MEHSET OTHOILICHUM 3aKOHHOTO TPEACTa-
BUTEJILCTBA.

Jns nUIIeHusT POIUTENIbCKUX TIpaB OTACIBHO MPOKUBAIOIIETO POJAUTEIS
JIOJDKHBI OBITH MPEOCTaBIICHbI JOCTATOUYHbIE OCHOBaHUs. boiiee Toro, mpumeHeHue
ATON MEphl B KaYECTBE BBIHYKJICHHOTO CPEACTBA PEUICHUS BOMPOCOB 3aKOHHOTO
MpEeACTAaBUTENILCTBA B OTHOIIICHUU peOEHKA B JIU ONPABIaHHO.

B 91011 cBsI3M X0TEN0Ch OBl MPEAIOKUTH 3aKOHOAATENI0 YTOYHUTH ab3alr 2 1.
I cT. 64, HagEeNWB MOJTHOMOYMSIMU 10 3aKOHHOMY MPEACTAaBUTEILCTBY MPaB U UH-
TEpPECOB peOEHKa TOrO POAMTENIS, C KOTOPHIM YCTAHOBJIEHO MECTO JKUTEIhCTBA pe-

OceHKa B mopsake, mpeaycMoTpeHHoM 1. 3 cT. 65 CK. DTo mosokeHue IO0IKHO
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OBITh AMCIIO3UTUBHBIM, U €T0 CIEAYyEeT IMPUMEHATh B CIy4yae pa3AeibHOrO MpPOXKH-
BAaHMSI POAMUTENICH, €CIIM MHOE HE YCTAHOBJIEHO COIJIAIEHUEM MEXIY POAUTEISIMU
WJIM penieHueM cyaa (Hamnpumep, ct. 24 CK).

[TpaBooTHOLIEHUS B CBSI3U C IPUMEHEHUEM METOJI0B UCKYCCTBEHHOU perpo-
OYKIUU YE€JI0BEKa, OCYLIECTBIECHUE POJIUTEIBCKHUX MPAB, OTBETCTBEHHOCTh POAUTE-
Jeil 3a HeHaJyIe)Kallee UCIOJHEHHE 00sS3aHHOCTEN IO OTHOLLEHUIO K JIETSIM, BBISIB-
JIEHUE U YCTPOMCTBO AETEH, OCTABIIMXCS 0€3 MOMEUEHUs: POAUTENEH - UHCTUTYTHI
CceMeifHOTo 3aKOHOATEIbCTRA, TPEOYIOIIHE 6e30TIaraTeIbHbIX KOPPEKTHBOB. >

VIMeHHO B 3TMX MHCTUTYTaX COCPEAOTOUYEHBI Y3JIOBbIE MPOOIEMBbI COBPEMEH-
HOTO CEMEWHOI0 3aKOHO/IaTENbCTBA. A MPOOJIEMBI OCYIIECTBICHHUS CEMENHBIX MPaB
B 3TUX c(epax SIBISIOTCA B HACTOAIIEE BpeMs HanOosiee OCTPhIMU M MPEANO0JIararoT

HC3aMCIJINTCIILbHOI'O BMCIIATCIIBCTBA CO CTOPOHLI ITPABUTCIILCTBA CTPAHBIL.

% Cemeiinoe mpaBo: yued./uist By30B.. / H. M. Kopmrynos [u ap.]; mox pen. I1. B. Anekcus, A. H. Kysbaraposa, O. 1O.
Wneunoiu, 2015. - 334 ¢
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3AK/IIOYEHHUE

N3ydenune 3aKOHOAATENBCTBA U CIEUUAIIBHON JINTEPATYPHI, UCIIOIb30BAaHHOM B
OakanaBpcKoil paboTe, MO3BOJISET CALNATh PsiJl BEIBOJIOB.

Ha ceromusmnuii AeHb TeMa MPaBOBOTO PEryIUPOBaHUS OpauHO-CEMEHHBIX
OTHOUIIEHUI HE M3y4YeHa J0 KOHIIA U MOJHOCThIO M3yueHa ObITh HE MOXKeT. Bzaumo-
OTHOUIEHUS, MTPOOJIEMBbI, 00SI3aHHOCTH CEMbU MEHSIOTCS B CBA3U U3MEHEHHUSMHU B CO-
IMAJIbHO-YKOHOMHYECKON 00cTaHOBKe oOmecTBa. Ha Mol B3riIsia, IIaBHBIM BBIBOJI,
3TO TO, YTO CEMbs SIBJISICTCSA TJIABHBIM OCHOBOIIOJATaloIIMM MHCTUTYTOM OOIIEeCTBa,
JAIOLIMM €My CTaOMIIBHOCTh M CIIOCOOHOCTh BOCITOJIHSTH HACEJIEHUE B KaKIOM Clie-
JYIOIIEM TOKOJICHMU. POJb CeMbHM HE HCUEPHBIBACTCS TOJBKO BOCIPOU3BOIACTBOM
HACEJIEHUS, CEMbsI CIIOCOOCTBYET Pa3BUTHIO OOILIECTBA U €TO MPOrPECCY.

bpauno-cemeitnbie oTHOmeHUa B Poccuiickoit denepanuu peryaupyroTcs ce-
MeWHBIM TTpaBoM. CeMeilHbIi KojiekC PD sBISIETCS OCHOBHBIM HCTOYHUKOM CEMEM-
HOTO IpaBa.

YrBepxaenne CemeitHoro koaekca P@® o3Havano HE TONBKO CYIIECTBEHHBIC
M3MEHEHHS B CYTH MHOTHX CEMEMHO-TIPAaBOBBIX MHCTUTYTOB, HO M B CITIOCOOE PEryiu-
poBaHHus ceMelHbIX oTHomEeHUU. [IpoBosrmamennas Koncruryuuen PO nens rocy-
JTApCTBEHHOM 3allUThI CEMBU PEATIM3YETCS C MMOMOILBIO JTAHHOTO HOPMATUBHOTO aKTa.

Crpykrypa Cemeiinoro kojnekca Poccuiickoit deneparuu, B oOmeM, O4eHb
cxoxa ¢ 3akoHogarenbctBoM Coroza CCP. Ho B peryiaumpoBaHuu ceMeiHO-OpadHbIX
OTHOILIEHWI €ro HOPMbI BKIIIOYAIOT HOBBIE opuanueckue koHcTpykuuu. CK PO
MPEIoaraeT HOBBIC MJISI POCCHUHCKOIO 3aKOHOJATENILCTBA MHCTUTYTHI U HOPMBI,
Harpumep OpauHsblii noroBop. [IpaBoBoe peryinnpoBaHue CeMEMHO-OpayvyHbIX OTHO-
mieHui, cornacHo ct. 2 CK P®, pazaensieT Takue OTHOLIEHUS] HA JBE TPYIIIbI — JIMY-
HbI€ U UMYIIECTBEHHbIC, ABJISIONIAECS MTPEIMETOM CEMEWHOTO TTpaBa.

['maBHOM 1EIBIO MTpaBa SIBISIETCS MPU3BAHUE BO3ACUCTBOBATh HA OCHOBHYIO CO-
CTaBJISIFOIIYIO CEMBH, C JABHUX IMOP KOTOPOW CUMUTAIOTCS UMYILIECTBEHHBIE OTHOIIIE-

HMA e WieHOB. OTHOIIECHUS CEMEHHOM CO6CTB€HHOCTI/I, KOTOPBIC BKIIIOYAIOT O6H_Iy10
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CYINPYKECKYI0 COOCTBEHHOCTb, a TAK:K€ COOCTBEHHOCTh KaXKJIOTO M3 CYNpPYToB, CO-
CTaBJISIOT OOJIBIITYIO YaCTh UMYIIIECTBEHHBIX OTHOIICHHM.

MOKHO CKa3aTh, YTO BO3JCHUCTBUE JTUYHBIX CEMEUHBIX OTHOIICHUN OKAa3bIBACT
pelIaroIlee BIUSHUE HAa MPABOBYIO KYJbTYPYy MMYIIECTBEHHBIX OTHOLIEHUNU. OTHO-
IICHUSI CYNPYTOB TIO TMOBOJY HAXKHTOTO B Opake WUMYIIECTBA PACTPOCTPAHSIIOTCS
TOJIBKO Ha JIMII, COCTOSAIIUX B 3apPETUCTPUPOBAHHOM Opake, B aIMMEHTHBIX MPABOOT-
HOIIICHUSIX CYOBEKTaMU SIBJSIOTCS CYNPYTH, POJAUTENIM U JaKe WHbIE JIMIA, COCTOS-
1Y€ B POJICTBE, YKA3aHHBIE 3aKOHOIATENIBHO.

Taxoke cynpyru MOTyT 3aKIIOYUTh OpadHbIN TOTOBOP. 3aKIIOYUB TAKYIO CIIEII-
KY, CYIIPYTH MOJIYYUIN BO3MOXHOCTh JJOTOBApUBATHCSI O CBOMX O0SI3aHHOCTSIX U Tpa-
BaX Ha UMYIIECTBO, CBO0OY BhIOOpA, BapraHTaX MOBEICHUS. A B CIyyae pacTopiKe-
HUs Opaka - u30exaTh CIIOPOB MpHU pazjerie umyilecTBa. Beixoaur, OpadHblii J0T0-
BOP, MyCTh KOCBEHHO, HO CIIOCOOCTBYET YKPEIJICHUIO CEMEUHBIX YCTOEB U SIBJISIETCS
HEKOTOPOW TapaHTHEH CEMEMHOTO CYACThS.

MoxHO cka3zaTh, UTO OpayHbIil JIOrOBOp, MO CYTH, SIBISETCS IBYCTOPOHHEH
CHETIKOM, KOTOpasi PEryaupyeT UMYIIECTBEHHbIC OTHOIIEHUS CYIPYTrOB B YAaCTH Ipa-
Ba COOCTBEHHOCTH KaXKJIOT'O M3 CYNPYTOB, a TAK)KE UX 00IIe COOCTBEHHOCTH, HAXKH-
TOM BO BpeMs Opaka. 3akiiroueHue OpayHOro JOroBopa BO3MOXKHO TOJIBKO MEXAY Jie-
€CIOCOOHBIMHU JIUIIAMU, K KOTOPBIM OTHOCSIT JOCTUTIIMX COBEPIICHHOJICTHUS UITU TIPH-
3HAHHBIMHU JIEECITIOCOOHBIMU TI0 PEIICHUIO CY/Ia.

VYcnoBust 3akitoueHusi OpakoB, JIUYHbBIE U UMYIIIECTBEHHBIC OTHOLICHUSI MEXKITY
CyNpyraMu, TOAMKUCAHNE OpavHbIX JOTOBOPOB, PACTOPKEHHE Opaka, pas3jiesl uMyIile-
CTBa CYNPYTOB U ONpeJeieHUe CyAp0bl OOIIMX AETel, He3AIUIIEHHOCTh HAIlIUX CO-
OTEUYECTBEHHUKOB, B OCHOBHOM EHIIMH, MPOOJIEMbI ONIEKH HaJ JAEThMH IOCIEe pas-
BOJIa SBJISIFOTCS BEChbMa aKTyaJdbHBIMU BONPOCAMHU B Halle BpeMs. DTO NAJIEKO HE
MOJIHBIM TIepeYeHb BOIPOCOB, KOTOPhIE TPEOYIOT HE3aMEIJIUTEILHOTO BMeEIIATENb-
cTBa. Takas cuTyalus B CEMEHHOM MpaBe CKIIAJBIBACTCS HM3-3a CHEIU(PUKU CeMEeil-
HBIX OTHOIIICHHH.

B cemelinom npaBe noJnucaHo 00JIbIIOe KOJIMYECTBO KOHBEHIIMM, a TAKXKe 3a-

KIIFOUCHO MHOKCCTBO MCKAYHAPOAHBIX HOTOBOPOB U IIAKTOB. ToJbKO 3TO HE MO3BO-



56

JISIET TOBOPUTH O TOM, YTO CEMEIHOE 3aKOHOAATEIBCTBO HE TPeOyeT 10pabOTKH, BEb

HE BCE BONPOCHI B JaHHOH c(hepe HaIlIi CBOE OTPaKEHUE U pEIlICHUE.
CrnenoBarenbHO, U3yUeHHE NIPABOBOTO PEryJIUPOBAaHUS OpayHO-CEMENHBIX OT-

HOILIEHUI NpeCTaBisAeT co00M HE TOJBKO TEOPETUUECKHI MHTEpEC, HO HACYIIHOE

TpeOOBaHHUE MPAKTUKU.
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