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AHHOTALUA

Tema BbImyckHOHM KBanu(pUKaMOHHOMN padoTsl «ColOupanue, ucciae0BaHue
U OIIEHKA JI0Ka3aTeJIbCTB B IPAKTaHCKOM MPOIECCE.

Brinmycknas kBanudukanmonHas padoTa COCTOUT U3: BBEACHUS, TPEX IJaB,
MOJICJICHHBIX Ha Taparpadbl, 3aKITI0UEHUS U CITUCKA UCITOIH30BAaHHBIX HCTOYHHUKOB.

Bo BBeieHN 000CHOBaHA aKTYaJIbHOCTh TEMbI UCCIICI0OBAHU, IIE]b U 33]1a4n
HCCJICJOBAHHSI.

B niepBoit rnase «TeopeTndeckne acrekThl TOKa3bIBAHUS U JOKA3aTEIbCTB B
rpakJaHCKOM IPOIIECCE» PACCMOTPEHA IBOJIIOLMS MPEICTABICHUHN O TOKa3bIBAHUU
Y JIOKa3aTeJIbCTBAX B 3aKOHOJATEILCTBE U B TEOPUU, a TAKKE MPUBEJICHBI OCHOBHbIC
MOHATHE M DJEMEHTBHl CyACOHOrO JOKas3blBaHUS, OINPEACICHBI IPEIMET
JIOKa3bIBAaHUS U paclipejieiicHne 00s3aHHOCTEN MO JOKa3bIBAaHUIO B IPa)KIaHCKOM
npoiiecce.

Bropass rnmaBa «IloHsiTHe J0Ka3aTE€NbCTB, MX HCCICAOBAHME U OIICHKA)»
MOCBSIIIICHA UCCIETOBAHUIO TOHSITHUS JI0KA3aTebCTB B TPAXIAHCKOM IIpoliecce, U
CaMOro MpOoIecca OLEHKU JOKa3aTeIbCTB.

Tperbss rnaBa «OTHenbHBIC MPOOIEMBI JOKa3aTEILCTBEHHOTO IIpaBay
MOCBSIIIICHA aHAIU3y IMOCIEJACTBUM HEHAJIeXKAaIIero COOMpaHus U HMCCIEeI0BaHUs
JIOKa3aTeIbCTB Ha JICMCTBUTEIBHOM IpUMEpPE, a TaKXKE B3aUMOACHCTBUU HOPM
IPaKIaHCKOT0, aAMUHUCTPATUBHOTO U YTOJIOBHOTO IPaBa B BOMPOCE JOKA3bIBAaHUS.

B 3akmroueHuu mpuBeNeHBl OCHOBHBIE BBIBOIbI, TIOJIYYEHHBIE B PE3ysIbTaTe
MIPOBEICHHOT'O MCCJICOBAHMS.

OO6muuit 006beM pabOTHI /2 CTPAHUIIBI.
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BBenenne

AKTyaJIbHOCTh BBIOPAHHON TE€MBI BBITYCKHOM KBaTH(PUKAIIMOHHON pabOTHI
MHOTHE BEKa U JaKe ThICSUETIECTHUS YeTTOBEUECKON NCTOPUHU UMEET CBOE MECTO OBITh,
Y, HE MIOTEPSET CBOEH BaXKHOCTH JI0 TEX IIOP, OKA 3HAHUS HE YIPA3IHATCS U HAIlle
OOIIECTBO HE JOCTUTHET COBEPILIEHCTBA. BO3MOKHO, 3TO B ONpeIe]ICHHONU CTETIEHU
bunocodckoe yTBEpKIeHUE, U HE OTpa)kaeT BCEH BaXXHOCTU TEMbl COOMpaHUS U
WCCIICOBAHNS JOKA3aTENbCTB, HO TEM HE MEHEE CTPEMIJICHHE YEJIOBEUECTBA K
COBEpIIEHHOMY OOLIECTBY Bcerjna OyAeT UMETh MOTPeOHOCTh B MHCTPYMEHTAX,
00€eCIEeYnBAOIINX 3ALIUTY U CIIPABEIIUBOCTb.

B pamkax HacTosimieil paboThl, yAaloCh MPOAHAIM3UPOBATH B HEKOTOPOI
UCTOPUYECKON PETPOCIEKTUBE MECTO M CTENEHb Ba)XHOCTH IPaBOBOW (HOPMBI
3alUTHl TpakaaHCKuX mpaB. HMcrtopus Hairero OTedecTBa SBISIET COOOM ATaIbl
PEBOJIIOLIMOHHBIX M3MEHEHUM CHUCTEMBbl IIpaBa B LEJIOM U COOMpaHUs U
MCCIIEIOBAHUS I0KA3aTENIbCTB B YACTHOCTH.

Or Monapxuun k CoBeraM, MO BOJHAM KOMMYHUCTUYECKOW MBICIH K
JEMOKPAaTUYECKOMY YCTPOMCTBY, PHIHOYHBIM OTHOILEHUAM, KOTOPBIE, I10 CYyTH, HE
MOTYT HE€ OBITh MJIAHOBBIM XO3SIMUCTBOM, - BCE 3TO OMPENETSIO HEOOXOAUMOCTD
IIEPMAHEHTHBIX U3MEHEHUH I'PAKIAHCKOT0 U IPOLECCYaTbHOIO 3aKOHOIATEIbCTBA.
OOpeTeHne XO3SUCTBYIOIIMMH M BJIACTHBIMH CYOBEKTaMHU OOJIBIIOr0 OO0BeMa
MAaTepUAIBHBIX M HE MaTEpPUAJbHBIX AKTUBOB NPUBEIM K YBEJIMYCHHIO YHUCIA
Ipa)X1aHCKO-TIPaBOBbIX  CIOPOB, CJEJICTBUEM 4Yero O€3yCJIOBHO  SIBJISETCS
BO3pacTaHUE 3HAUMMOCTH KayecTBa Cy1€0HOT0 UCCIEA0OBaHUS BOIIPOCOB, CTOSIIUX
Ha pa3pelICeHUM CYIOB, a TaK K€ - ONTHUMHU3ALMUSA CYyAONPOU3BOACTBA B LEIAX
JOCTHKEHUS IPABUIIBHOTO U CBOEBPEMEHHOIO PACCMOTPEHNUS IPAXKAAHCKUX JEIl.

[Ipu Takux 0OCTOSITENLCTBAX, CBOETO poja «(PyHIaMEHTOM» ISl BBIHECEHUS
3aKOHHOTO U  OOOCHOBAaHHOTO  CyA€OHOTO  IOCTAaHOBJCHHS, CTAaHOBHUTCA
JeSITEIbHOCTh YYACTHUKOB CYJIOTIPOU3BOICTBA 110 00ECIIEYEHHIO, YCTAHOBICHUIO U
COOMpaHUIO BCEX JEHCTBUTENBHBIX OOCTOSITENILCTB PAacCMAaTPUBAEMOIO CIOpa —

HCUCPIIBIBAOIMICTO  IICPCYHA Cl)aKTOB, C HaJIMYUCM  KOTOPBIX  BO3MO’KHA



KBATM(PUKALNS JESHUNW B COOTBETCTBUU C MPOBO3IJIANMIAEMON 3aKOHOM MOJIEIBIO
«HOpMa-CaHKIUs». Takas MeaTeTbHOCTh UMEHYETCS IOKa3bIBAHUEM — OCOOBINA BHU]I
MpoliecCyalbHOM NI€ATeNbHOCTH, OCYIIECTBISIEMOM JIMIIAMH, YYacTBYIOLIMMHU B
Jiesie, B TOM YHCJIe HEMOCPEICTBEHHO CY/I.

B pamkax cyzeOHOro 1oKa3bIBaHUs KIIOUEBOE 3HAUYCHHUE UMEET CTaTycC JIMLIA,
YKa3aHHYI0  JCSTENbHOCTH  OCYIIECTBIAIONIETO, 3TO  PErJIAMEHTUPYETCS
MPOIECCyaIbHBIM 3aKOHOJIATEIbCTBOM, B TOM YHUCJE C LEJIbI0 pacnpeiesiCHUs
00s13aHHOCTEM, MHAU€e CKa3aTh — OpEMEHU MEXKTy CTOpOHAMHU Ipoiiecca. be3ycioBHO
Ka)kJ1asi U3 CTOPOH Mpoliecca 3aMHTEPECOBaHA B JOCTHKEHUN CBOMX IIEJ€H: - Cyl B
OCYILIECTBJICHUU TPaBOCYAMSI, CTOPOHBI — B 3allIUTE CBOMX HMHTEPECOB, OPraHbI
MPOKypaTypbl — B COBEpPUICHWU TPABOCYIUs W T.JA. Orcroma wucTEKaeT
HEO0OXOJIMMOCTh 3aKOHOJIATEJILHOTO PETyJIMPOBAHUS TOTO, KTO U B KaKOW CTEIECHU
00s13aH TPEANPUHATH HCUEPIIBIBAIOIINE MEPbl JUIsl YCTAHOBJICHUS 3HAYUMBIX
00CTOSITENBCTB J1J1s1 iesia. B ToM umciie qoimkHa ObITh OIpeiesieHa pojb Cyja, Kakue
MOCJEACTBUS MOTYT HACTYNUTh B CJIydae XajlaTHOTO OTHOIICHUS yYaCTHUKOB
mpoliecca K BOMpOCy COOMpaHUsl I0KA3aTENbCTB, a TAK)KE UX HEJOCTATOYHOCTH.

[IpaBo oCyiIecTBIATh AEATEIBHOCTD, CBSI3aHHYIO C JIOKA3bIBAHUEM, UMEIOT
BCE YYACTHHUKHU CYJI€OHOTO MPOIECCa, YbH MHTEPECHl UM 3aTParuBaroTCs, HO TMPHU
ATOM Takoe TpaBo TpaHchopmupyercs B OOS3aHHOCTh, KOTJIa BO3HHKAET
HEO0OXOJIUMOCTh OCYILIECTBIICHUS JTIOKa3bIBAHUS. [TponeccyanpHoe
3aKOHOJIATEILCTBO B CBA3M C OJTHUM HMMEET TIOCTAHOBIEHUS O HAACIICHUN
COOTBETCTBYIOIIMX JIMI[ TMpaBaMU W OOSI3aHHOCTSIMU TI0 JOKa3bIBaHUIO, OTO
MIPOJIMKTOBAHO CHUJION CyAeOHOTO pelIeHHs, 00Iaaroero CBOMCTBaMM 3aKOHa,
YTO HEOTBPATUMO MOXET OKa3aTh CYIIECTBEHHOE HETaTUBHOE BO3JICHCTBHE HA
WHTEpPEChl CTOPOHBI, HEHAJUICXKAIIUM 00pa3oM MOJb3yoIIehcs mpaBoM cbopa
JIOKA3aTeNbCTB, MO0 HEHAJIekKAIe HCIOTHSIOMEH CBOM OOS3aHHOCTH TIO
JTIOKa3bIBAHUIO.

[lo3Hanue mnpaBuil, CPEACTB M METOJOB JOKAa3bIBaHHUA KpPOME Hay4HO-

TCOPECTUUCCKOI0O 3HAYCHUA HMMCET HC MCHCC BCCOMYIO IIPUKIAJHYHO BaKHOCTD.



N cKII0YMTENBbHOCTh 10KA3aTENbCTBA COCTOUT B €r0 KJIOYEBOM BO3JICUCTBUU Ha
MPOIIECC YCTAHOBJICHUSI MCTHUHBI MO KaXJ0My KOHKpeTHoMmy neny. Ilpenmer
JIOKa3bIBaHUS, WMCTOYHHUKU JOKAa3aTEIbCTB, OTHOCUMOCTh U JOMYCTUMOCTh
JTI0KA3aTeJIbCTB — KIKOYEBBIE 3JIEMEHTHI KIIFOUEBBIE AIIEMEHTHI JIF0O0T0 fena. BepHoe
U JIOTUYECKH 00OCHOBAHHOE MPEACTABJICHHUE TOKA3aTEbCTB B MPOIECC MO3BOJISIET
JIOCTOBEPHO YCTAaHOBUTH OOCTOATENHCTBA JIeJia, IPUNUTH K 3aKOHHOMY PELICHUIO U,
KaK COOTBETCTBEHHO, HCIOJHUTHh MPOBO3IJIANIEHHBIE TPABOBBIE  HOPMBHI,
3aKpEIUIEHHbIE B CT. 2 ['paKJaHCKOro IMpOLEcCyalbHOIO KOJEKCa POCCUUCKOU
Qenepanu:  «...3aga4aMd  TPAXIJAHCKOTO  CYJOIPOM3BOJCTBA  SIBIISIFOTCS
MPaBUJIBHOE U CBOEBPEMEHHOE PACCMOTPEHUE U pa3pelieHUE TPaXKAaHCKUX Jell B
HEeIsSX 3allUThl HAPYHMIEHHBIX WM OCIAapUBaeMbIX MpaB, CBOOOJ M 3aKOHHBIX
UHTEPECOB ...» (B nanmpHekmem — ['TIK PD)[25].

CreneHb OOCTATOYHOCTH HAYYHO-IIPABOBOW W IOPHIMYECKON KOHCTPYKIIMH
TEMbl COOMpaHMS W HCCIENOBAaHUS JIOKAa3aTelIbCTB. Bompockl mpaBoBOro
000CHOBaHUS TEMbI COOMPAHUS U UCCIEIOBAHMS JOKA3aTEIbCTB YXOIAT IITyOOKO B
BEKa, UX MOXXHO Ha3BaThb POBECHUKAMHU TOCYAapCTBa, HO MPHU 3TOM IOSIBIICHHE
«TOJTHOBECHBIX» CHCTEM JIOKAa3bIBaHUS B CyJeOHOM MIPOLIECCE COBIAJAET CO
BpeMeHeM (OPMUPOBAHUS TOJTHOBECHBIX HOPHIAMYECKHX CHCTEM TOCYAapCTB, H
TaKo€ MOSIBJICHUE 3€PKaJIbHO CTAHOBJIICHUIO MTOJTUTUYECKUX CUCTEM. B CBsI3M ¢ ueM,
CUCTEMBbI JJOKa3bIBAaHUS /IO HACTOSIIIETO BPEMEHU MOIBEPTatOTCs N3MEHEHHSIM KakK B
TEPMUHOJIOTHH, TaK U, B CYITHOCTHU, KATETOPUI JOKA3bIBAaHUSI.

OOBEeKT  HCcCIeqOBaHUSl  BBIMYCKHOW  KBATM(PUKAMOHHOM  pabOThI
MPEACTABIISIET COOOM T€ OTHOLIEHUS, KOTOPBIE CKIIAJBIBAIOTCS B paMKaxX CyAeOHOIro
MPOIIECCA, U XapPaKTEPU3YIOTCS KaK MPOLECCyalIbHbIE JIEHCTBUS, CTOPOH U UHBIX
MIPABOMOYHBIX YUYACTHUKOB MPOIIecca KacaTesIbHO JACSTEILHOCTH 110 COOMpaHus U
UCCIIEIOBAHUIO JOKA3aTENbCTB.

[Ipenmer nccnenoBanusi. B kadecTse mpeaMeTa UCCIENOBAHUS B HACTOSILECH
paboTe MPUHAT aHajIM3 MPABOBBIX HOPM IIpoliecca COOMpaHUs M HCCIEAOBAHUS

J0Ka3aTCJIbCTB. CDaKy.HBTaTI/IBHBIMI/I npeaMecTaMu pa6OTI)I ABJIAIOTCA UCCIICAOBAaHUC



HOPM MAaTEpHaJbHOIO IIpaBa, a TaKXKE HCTOPUYECKHE AHAIN3 CTAHOBJIICHUS
J0Ka3bIBaHUs B OTEUeCTBEHHOM IIPaBE.

Lenpto Hacrosmied pabOThI, SBISIETCS TPOBEIEHUE BCECTOPOHHETO
ONMCAHUs DJIEMEHTOB JESATEIBHOCTH IO JOKAa3bIBAaHUIO, YCTAHOBJICHHE MOpPsJIKA
ompeneneHuss  (QakToB,  MOJJISKAMUX  JIOKA3bIBAHUIO, WX  IOJHOTHI,
MpolieCCyanbHOTO pacnpeeseHus: 00s3aHHOCTEN 10 JOKa3bIBaHUIO, B TOM YHCIIE
B 3aBHCHMOCTH OT CTaJIUU CyJeOHOro mpoliecca.

OCHOBHBIMH 3a/la4aMM HACTOSIICH pabOThI ABJISIIOTCS CTPYKTYpPHUPOBAaHUE
MaTepuana o TeMaTUKe COOMpaHusl, UCCIEAOBAHMS U OLEHKH JOKAa3aTelbCTB B
TPAKJAHCKOM  IpOIlecce, a  Takke  BbIpadOTKAa  NPEIJIOKEHHUS  TI0
COBEPIICHCTBOBAHUIO IPABOBBIX HOPM, PETYJIMPYIOLIUX BOIIPOC TOKA3bIBAHMUS.

Merononoruyeckas OCHOBa paOOTbl CBOJUTCSA K NMPUMEHEHUIO BCETO JIMILb
HECKOJBKHUX METOJIOB: TUATCKTUKH MAaTEPUAIBHOTO MOIX0/1a K U3y4aeMbIM (haKkTam;
METOJly CPAaBHUTEIIBHOI'O aHAJIM3a, U JOIIOJHUTEIBHO HEKOTOPBIX YaCTHBIX METOIOB
- (popMaIbHO-TOTUYECKOT0, PETPOCHEKTUBHOTO, COMTOCTABICHHUS, KOJAUPHUKALIUH.

Teopernyeckas ocHOBa pabOThI 6a3upyeTcs Ha TPY/Iax YUCHBIX MPABOBEIOB
[IApCKOM, COBETCKOW M COBpeMeHHOW mikoibl: Cepres MuxainoBuua AMOCOBa,
Cepres denoposuua AdanaceeBa, Enensl AnekcanapoBHbl bopucosoii, EBrenns
BnagumupoBuua BackkoBckoro, Anonsda XpucrtuanoBuua ['ompmcrena, Mapka
ApkaaseBnua ['ypBuu, Urops MuxainoBnua 3aiueBa, Bacumusa JlaBpeHTheBHUa
Ncauenko, Anexkcanapa Owmmnnosuya Kieiinmana, Wpunsl BaneHTHHOBHBI
PemernukoBoi, Mapunbl AnekcanipoBHbl PoxxkoBol, TaTesHbl BiaguMupoBHBI
CaxnoBoii, Jleonumna IlerpoBuua CwmbinuisieBa, Mwuxauna KoHcTaHTHHOBHYA
TpeymnvkoBa, Bnagumupa Muxaiinouua Ilepctioka, Kapna CepreeBuua
FOnenvcona, Tuxona Muxainosuua f0noukoBa, Bmangumupa Brnagumuposuua
SIpkoBa 1 Ipyrux y4eHsblX.

OMnupUYecKkasl COCTaBJstomas paboThl SABISET COOOW JACHCTBUTEIHHBIC
MaTepuaibl CyaeOHOM MpakTUKU. B Xope MOATrOTOBKM MpOaHAIU3UpOBaHA MU

CTPYKTYpUpOBaHA TNpPAaKTUKA pealu3aluu CcyaamMu oOIled MOPUCAUKINU U



apOUTpaXKHBIMHU CYJIaMU TIPABHII, PETJIAMEHTHPYIOITUX MPOIIECCYaTbHYIO paboTy 10
JTIOKA3bIBAHHUIO B TPAYKIAHCKOM U apOUTPaKHOM IPOIIeccax.

Teopernueckas u MpaKTUYeCKas 3HAYUMOCTh paboTHI.

Tema wHactosmielt paboThl MO CBOEH CyTH sABIsAeTCA (yHIaMEHTAIbHBIM
AJIEMEHTOM BCE€H CHCTEMBbI MpaBoCcyaus. Pa3BUTOCTb, HOPUIAYECKAS TMOJIHOTA,
Hay4yHass OOOCHOBAaHHOCTb, HaJJICKallas KOMIICTCHIIMS M  KBaJIM(pUKAIUs
CIICIMAJIMCTOB W HHBIX JIMI, YYaCTBYIOIIUX B TMPOLECCE TapaHTUPYIOT
CIIPaBEIJIMBOCTh M MPABOBYI0 00OOCHOBAHHOCTHU NMPUHUMAEMBIX CYyJIaMH PEIICHUH,
YTO B CBOK OYEPEAb BIIEUET BOCCTAHOBJIICHWE HAPYIICHHBIX MpPaB HE TOJIBKO
YYaCTHUKOB ITPOIECCA, HO Y MHBIX JIMI, 3aBUCUMBIX OT Ka4€CTBA MPABOCYIAUA.

Crpykrypa pabotel. HammMeHoBaHHWE, cOJiepKaHHE€ W HUTOTOBBIM MacCHB
HACTOsAIIEH pabOoThI ONpeeNIEHbl UCXO/s U3 aKTYalIbHOCTH U IEIN UCCIICI0BAHUSI.
Pabora cocrout u3 BBenenus, rimaB Nel, No2, Ne3, comepxkammx 5 maparpados, a

TAKIKC IICPCUYHA UCIIOJIB3YCMbIX HCTOYHHUKOB.



1 TeopeaneCKne ACIIECKThI JOKaAa3bIBAHHUA MU [JA0Ka3aTe¢JbCTB B

IrpaxkaiaHCKOM Ipouecce

1.1 DBoJonusa npeacTaBJeHUil 0 J0KA3LIBAHUM U 10KA3aTEeJIbCTBAX B

3aKO0HOAATEJIbCTBE 1 B TECOPUMN

Camo crmoBo  «Jloka3piBaTh»  HWMEET  JpeBHEE  OOIIECIaBIHCKOE
npoucxoxaenue: «Kazarm» - «roBoputhy», denickoe Kazati «mokaspBaTe» u T. ..
Jlokazath OyKBaJIbHO O3HAYAET- «yOEIUTh CII0BAMH U MIOKa30M».

CoBpeMeHHOE O00IIECTBO NPHUMEHSET 3TO CIOBO B 3aKOHOJATENbCTBE,
UCHONB3Yysl Ais  (OpMHpOBaHUS IOPUIAMYECKUX KOHCTpYKUMM. Tak, pomu
JIOKA3aTEIbCTBA OTBOAUTCS CYLIECTBEHHOE MECTO B CUCTEME ITPaBa, 4 B YaCTHOCTHU
— B ITIK P®. I'TIK P® B cBoo ouepenb, HaJENSIETCd 3aKOHHO-BJIACTHBIMU
nonHomounssmMu. B koHcTpykumax ['TIK, wmcnosb3yembIx mpu OCYyHIECTBICHHH
IIPABOCYAUS, JOKA3aTENbCTBA SABJISIOTCS HEOTHEMIIEMOM YacThIO OCYLIECTBIICHHS
MPUHITUIIA BepXOBeHCTBA 3aKoHa. Konctutynus PO u ¢penepanbHbie 3aKOHBI UMEIOT
BEPXOBEHCTBO Ha Bcel Tepputopuu PD. 3aK0HBI M HHBIE HOPMATUBHBIE IPABOBBIC
aKThl CyObeKTOB P® He MOTYT NPOTUBOPEUUTH (eiepaibHbIM 3aKOHAM, U B CIydae
MPOTUBOPEYHST TIpUMEHseTcs (eaepanbHblii 3akoH (4. 2 cr. 4, 4. 5 cr. 76
Koucrutymuu PO).

Taxum o6pazom, Oyayuu onpenensieMbIMU BBICIIMMH IPABOBBIMU HOpPMaMU
Poccuiickonn ®enepaunu, [I0Ka3aTeabCTBA B PACCMATPUBAEMOM JICJI€ JAKOT
OCHOBAHUS IPUMEHEHUS TOW WIM UHOM HOPMBI IIpaBa.

ObecnieunBaeMblil MOCPEICTBOM 3aKOHHOTO MPHUMEHEHUS JOKa3aTesIbCTB
MPUHIIMI BEPXOBEHCTBA 3aKOHA pean3yeTcs Cy1e0HOM BIACThIO, KOTOPasi B CBOIO
ouepelb MMEET LEIbI0 BOCCTAHOBJICHUE HAPYLIECHHBIX IIPaB, OCYIIECTBICHUE
HEOTBPATUMOCTH HAKa3aHUS NPUBEICHHUE K OCYLIECTBICHHMIO B IIPAaBOBOM IIOJIE
OTHOUIEHUH MEXIy CyObEeKTaMH OOIIECTBa.

HccnenoBanue u paspeieHue cyAeOHbIX TSkKO, SBISET COOON peanu3aluio
IpaBOCyIUs, TPU CBEPIIEHUHM KOTOPOTO  JOJDKHBI  OBITh  COOJIIOJIEHBI

npoleccyaibHble (POPMBI, YCTAHOBICHHBIE 32aKOHOM.
9



B neiicTBUTENBHOCTH «Jena CyneOHbIE» U €CTh TIJIABHBIE «3aKa3UMKH»
JOKa3bIBaHUsI B TMpollecce, KakuM Obl OH HHU ObUT — TPAkKIAHCKUM,
aJIMUHUCTPATUBHBIM WM YTOJOBHBIM. DTO 00YCIIABIMBAETCS TEM, YTO HETOJIHOTA
JIOKA3aTEIbCTB IPEMATCTBYET OCYIIECTBICHUIO IIpaBocyausi. B 23Toi  CBA3M
oTpejiesieHre 1eJIel OKa3bIBaHMs, €ro CyObEeKTUBHOTO COCTaBa MPECTaBISETCS
«CKEJIETOM» TEOPUU CYJIeOHOTO JT0Ka3bIBAHUS.

CynebGHoe 1OoKa3bIBaHUE B 3TOM CBS3M MPUOOPETAET YePThl — BCE ITAITHOM
IIPOLIECCYAIbBHON JEATEIBHOCTH, IOJYUHEHHOW MBICIUTEIBHOMY IPOLIECCY H
OCHOBBIBAIOIIEMYCS HA CTPOIOM HOPMATUBHOM PETYJIMPOBAHUU. JTa AEATEIBHOCTD
JIOCTYITHA JJI BCEX YYaCTHUKOB CyJI€OHOro Mpolecca, U HampsIMylO CBSI3aHA C
coOupaHueM, IMpPEeIOCTaBICHUEM, HCCIEIOBAaHUEM, MIPOBEPKOM U  OIIEHKOU
CyJ€OHBIX JOKA3aTEIbCTB.

Tak, poccuiickuil ydeHbIi TEOpETUK MpaBa SI0JI0YKOB MuUcall Cleayrollee:
«/lesTeNnbHOCTD Cyla 3aKJIIOYaeTcsl B TaKOW JIOTMYECKOW omepauuu: u3 (pakTos,
YTBEPKIAAEMBIX CTOPOHAMH, W W3 «IIPWIMYHOIO» 3aKOHA CYZ JEJAECT BBIBOA O
IPaBUJIBHOCTH TPeOOBaHMM UCTIA; K 3TOM paboTe cya MpUCTyNaeT He paHblIe, YeM
COCTaBUT ce0e YTBEpXKIECHHE O NPABAMBOCTH YTBEPKACHHM TOW WIM HHOU
CTOpOHBI»[27] .

CraHOBIIEHHME POJM JIOKA3bIBaHUS B OTEYECTBEHHOM IPaB€ HAYMHAET
opopmisTecs HopMmatuBHbIMM akTamMu XVII-XVIII BB. K nHauwany XIX Beka,
Poccuiickass Wmmepus B OOJBIIMHCTBE CcBOoeM OGOpMHUIIA  FOPUIAMYECKHE
KOHCTPYKIIMM CYAONPOU3BOACTBA, B TOM YHUCJIE - JI0KA3aTENIbCTBA. OTUMH
IIPABOBBIMM HOPMaMH NPEAYCMATPHUBAJICA aHAIU3 JOKA3aTENbCTB, a TaKXKE HX
peryJiMpoBaHue KaK 4acTh CyZeOHOTO mpoIliecca.

Crenyromum 1maromM Ha ImyTu pa3Butust OTEYECTBEHHOTO CyIONPOU3BOICTBA
crania CyneOnas pedopma 1864 r., koTOpas BBejda B JEHCTBHUE CICTYIOIIHE
INPUHIUIBI CYAONPOU3BOCTBA:

- HE3aBUCUMOCTb U OTAEJIEHUE CyAa OT aIMUHUCTPALUU.

- CO3JaHnC BCCCOCIOBHOI'O CyJa.
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- PaBEHCTBO BCEX MEPEJI CYIOM.

- BBEJICHHE MPUCSKHBIX 3aCEaTEIIEH.

- YCTaHOBJICHUE IPOKYPOPCKOr0 HAA30pA.

- CO37IaHKE YETKOW CUCTEMBI Cy1eOHBIX HHCTAHIIUH.

Pedpopma mnpenycmarpuBana otTieieHUE CIEACTBUS OT CyJa, TIJIacHOCTb
mpoliecca, ydacTue B Mpoiiecce OOBUHEHHUSI U 3alllUThI, PABEHCTBO CTOPOH U JIp.

B Poccum BrmepBble OBUIO  33J€KJIApUPOBANIO  BCEOOINME MpaBuia
IPaXKJAHCKOIO CYJIOIPOM3BOJICTBA, IO CBOEH CYTH IOBTOPUBIIME HOPMBI
€BPOIEICKOro npaBocyaus. B 3Tot nepuoa GopMupyroTcsi Takle HHCTUTYThI, Kak
COCTSI3aTENBHOCTh CTOPOH B IIpOliecce, CyAEHCKas HE3aBHCHUMOCTb, padoTa ¢
JI0Ka3aTeJIbCTBAMU BCEX CTOPOH IIPOLIECCa U UHBIE.

Cnenyronieid BEXO pa3BUTUSA CUCTEMBI ITPaBa U JOKA3aTEIbCTBA B TOM YHCIIE
crania OxtsiOpbekas peBomorust 1917 r.. IlpaBo Hauwano QopmupoBaThCs MO
oTpacieBomy npunimmny. Hopmbl noka3piBaHusi ObUTM HUBEJIUPOBAHBI IO YPOBHS
oTpaciu cylaeOHoro mpouecca. PerimamMeHTHpoBaHHWE MPUHUMAEMBIX IPABOBBIX
HOPM OBLJIO OCYIIECTBIIEHO MOCpencTBOM NpuHATHS B 1917-1918 rT. Tpex nexkperon
o cyne [13].

VYkazaHHbIMU JIeKpeTamMu ObUTO TIpeKpalieHo aeiictBue Poccuiickoro ¥Ycrasa
['paxxnanckoro Cynompou3BojictBa. Co030al0TCS HOBBIE CYJIbI, COTJIAaCHO CT. 5
Hexpera o cyne Ne 1. @aktuyecku B (GOPMUPOBAHUM HOBOTO CyJI€OHOrO anmnapara
Biactu Ctpanbl COBETOB CIEAYIOT 3aKOHAM «HHU3BEPKEHMS BJIACTE» - OCHOBHOE
TpeOOBaHHE K BHOBb 00pa3yeMbIM CyAaM — 3TO ObITh JOSJIbHBIM U COTJIACHBIM C
PEBOIIOLMOHHBIM MPABOCO3HAHUEM.

Ho 1923 1., xorma Owput mpuHAT mnepBbid coBerckuit [TIK, cymb
PYKOBOJICTBOBJIUCH HOpMaMH, 3aKperuieHHbIME B [lonoxenusx o Hapcynaax [37].
VYKa3zaHHbIE HOPMBI HE UMENH CJIOKHBIX FOPUINYECKUX KOHCTPYKUMH. CIioXHbIE
BOMNPOCHI pEIIajNCh B MOJb3y OOIIECTBEHHOTO HHTEpeca. ITO 00YCIIaBIMBAJIO
MPUHATHE MPOLECCYATIbHBIX MPAaBUJI B OTPACIH IPaXAAHCKOTO CYJONPOU3BOICTBA

KaK OTKPBITHC COBCPIICHHO HOBOTO, PAHCC HC 3HAKOMOTI'O IIpaBy ITYTHU CTAHOBJICHUA
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3aKOHO/IaTEJIhCTBA COBETCKOIO OOIIECTBA, HO MPHU 3TOM HEPa3phIBHO CBSI3aHHOTO C
OOIIEYEIOBEYECKUMI MOPAIBHBIMUA U JTa)Ke AYXOBHBIMH IIEHHOCTSMH (TIpaBO Ha
’KW3Hb, CBOOOIY CO3HAHUS U T.1.).

[IpumeHsisi TMOHSTUS «UCTOYHUK JIOKA3aTEIIbCTB», a TakKXe «BU]L
JI0KA3aTeIbCTBY», HOBBIM (COBETCKUM MPOLECCYaJbHBIM MPABOM YCTaHABIIMBAJICS
MEXaHU3M CBOOO/IHOM OLIEHKH JOKa3aTeIbCTB.

Tak ctatbeit 61 B rmase |V Yronosuo-IIponeccyansnoro Kogexkca PCOCP,
npunsatoro Beepoccuiickum LlenTpansubivM UcnionuurensabiM KoMuteTom 25 Mast
1922 roma ycranaBmuBanoch cnepyrpomiee: «...Cyn He OTrpaHMYEH HUKaKUMHU
dbopMaTbHBIMU J0KA3aTEIbCTBAMHU U OT HETO 3aBUCHUT, IO OOCTOATENIbCTBAM Jela,
JIOTYCTUTD T€ WJIM MHBIE JOKA3aTeIbCTBA WM MOTPEOOBATh UX OT TPETHUX JIUIL, JIJIS
KOTOpPBIX Takoe TpeOoBaHWe o0s3arenbHO. llpucsra, kak Aoka3aTeabCTBO, HE
nomyckaercs...»[22].

Husenupys uckmtouenue npucsaru (cr. 57 Cyn He OrpaHMYEH HUKAKHUMU
dhopMaTbHBIMU J0KA3aTEIbCTBAMHU U OT HETO 3aBUCHUT, IO OOCTOATENILCTBAM Jela,
JOTTYCTUTh T€ WM MHBIE JOKA3aTEeIHCTBA WIH MOTPEOOBATh UX OT TPETHUX JIUIL, JIJIs
KOTOpPBIX Takoe TpeOoBaHHe o0s3arenbHO. llpucsra, kak g0Ka3aTeabCTBO, HE
JIOIyCKaeTcsl.), Kak JOMYCTUMOTO JOKa3aTelbCTBAa IO JIeNy, HOBOE COBETCKOE
3aKOHOAATEIbCTBO BBOJWJIO TOHSTHE «CBUAETEIBCKUE TIOKA3aHUS», KOTOPOE
yctaHaBiuBajgoch cT. 58 Komekca 1923r. (...JlokazarenbcTBaMu SIBJISFOTCS
MOKA3aHUs CBUIETENEH, 3aKII0UEHUS SKCIIEPTOB, BEIIECTBEHHBIE 10KA3aTEIIbCTRA,
MPOTOKOJIBI OCMOTPOB M MHBIC MTUCHMEHHBIE JTOKYMEHTBI, U JIMYHBIE OOBSICHEHUS
oOBHHsIeMOro). TakoBble BO3MOXKHO OBLJIO MCIOJIB30BaTh KaK JI0Ka3aTeIbCTBO BO
BCEX Clly4asiX, KpOME CIHEHHaJIbHO OrOBOPEHHBIX. BaXHO OTMETUTH, 4YTO
[TonoxxeHne yCTaHABAWMBAJIO TIepeYeHb WHBIX JI0KA3aTelIbCTB, B TOM YHCIIE
MUChbMEHHBIX MaTepuanbHbIX U np. (I'maBa IV O nokaszartenbcTBax).

Tem He MeHee, U3 001aCTH «JIyXOBHOW» OTBETCTBEHHOCTH 3a TOKa3aHUS
JIAHHBIE T0J MPUCATOM, HOBOE COBETCKOE 3aKOHOAATEIBCTBO MEPEMECTUIIO 3TOT

npeaMcT B 001acTh erJ'IOBHOfI OTBCTCTBCHHOCTH, TakK OBLIO YCTAaHOBJICHO
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MPEAyNpPEeKICHUE CBUACTENS 00 yroJOBHOW OTBETCTBEHHOCTH 3a Jady JIOXKHBIX
nokazanuii. Jlonpoc cBuieTeneld Moria ocyecTBIsATh JIFo0ast U3 CTOPOH Ipoliecca.
Kaxk crmoco6 nokaseiBanust Kogexcom 1923 roaa nomyckaiach ouHas CTaBKa,
KOTOpasi Morjla ObITh Ha3HaY€Ha CYJbEeW I ONpeneieHUus HWCTUHHOCTH
CBUJICTEJIbCKUX TMOKa3aHUM (MpeoaoieHus pazHouTeHuit) cratbs 138 T'TIK 1923r.

[Tonoxenusimu crateit  140-150 I'TIK 1923 roma ompeaensiucy npaBuia
JIJISl TACbMEHHBIX J10Ka3aTeIbCTB.

Takum o0Opa3om, HayudHas oopuadyeckas 0a3a JTOKa3bIBaHUS B CHUCTEME
Coserckoro mpama, mnocie Oxts0pbckodt Peomonuu 1917roma  dakTudecku
TOJILKO Hayayia cBoe pa3Buthe. HecMoTps Ha TO, 4TO 0a30BbIE MPABOBBIC MOHSATHUS
ObLTM  yCHEIIHO  HCIOJb30BaHBl ~ HOBBIM  3aKOHOJIATE€ILCTBOM,  CMEHa
rOCyJIapCTBEHHOTO CTpOsl KOPEHHBIM 00pa3oM oOTpa3wiach M Ha CHUCTEME
JTIOKa3bIBAHUS.

ITepuon cranoienuss CoBETCKOro mpaBOCO3HaHMS, HauuHas ¢ 1917 rona
XapakTepusyeTcs Kak «oopb0a ymoB» MapKkcucTcKo-JIEHHHCKOTO MUPOBO33PEHUS.
Crnenyer OTMETUTH, YTO 3Ta 00ph0A Kacanaach HE TOJIBKO TEOPUHU JOKA3bIBAHHUS, HO
Y BCETO MPaBOCO3HAHUS MOJ10/10M COBETCKOM PECITyOTNKH.

dopmMupoBaHue HOBOTO 00pa3a 001IeCTBEHHBIX OTHOIIEHUN CTUMYJIUPOBAIIO
pa3BuTHE OOHOBJIECHHBIX (POPM MPABOBOTO B3aUMOJICHCTBUS B MOJIOJION COBETCKOM
pecry0JIMKe, B TOM YUCIIe M KICTOYHHUKOB TipaBa [ 1, ¢. 87-90]. Takoro poaa HayIHbBIH
MOUCK ITPaBOBBIX PEIICHUI HA 3Tanax CTAaHOBJIEHUS COBETCKOW BJIACTH MPABOBEBI
TOT'0 BPEMEHH MBITAJIUCh OCMBICTUTh Ha 06a3¢ MapKCUCTCKOTO, COLUOJIOTUYECKOTO
Y TICUXOJIOTMYECKOT0 TOHUMaHHMsI YCTPOUCTBA MPaBOOTHOIICHUH [2, ¢. 16, 17].

Tak, Bnagumup Uneua Jlenun B cBoelt padote «I oCy1apcTBO U pEBOITIOLIHS
JIEeKJIApUpOBaJl, YTO COOJIFOJCHUE TMPOCTEUINX TMPaBWI JAOOPOMOPSIOYHOTO
MOBEJICHUSI CKOPO TPUOOpETeT CBOWCTBA TMPUBBIYKK, TaK KaK BHEIPEHUE
BCEHAPOJHOIO  YNPABJICHUS  NOPUBEAET K  HEBO3MOMXHOCTU  COKPBITHS
MIPOTUBONPABHOCTH B MOBEJCHUH WM CHEJIA€T TAKOBOE «HEHMMOBEPHO TPYIHBIMY

[4, c. 10]. Tlo muHeHnuto Bmamumupa WMibnda, mpoaOIDKEHUE HCIOIL30BAHUS
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IIPABOBBIX HOPM Ha 3Tare CTAHOBJIEHUS! KOMMYHHCTUYECKOTO OOIIECTBA IOMYCTUMO
C TOYKHU 3PCHUSI COOTBETCTBUS MPABOBBIX HOPM HJIEsIM KOMMYyHH3Ma [5, ¢. 41, 257].

Taxxe OH yTBepkIaia, 4yTo 00pa3bl, MPUHUMAEMbIe U3 «HEAP OpaTCKOro
COTPYJHUYECTBa» BO3BIMEIOT MPHUHITHE MPABOCO3HAHHEM pPabOUYMX, YTO B CBOIO
ouepeb MPUBEAET K HEHYKHOCTH MPABOBBIX HHCTPYMEHTOB MIPUHYKICHUS B BUJIE
3aKOHOB.

Tak, Mo MHEHMIO «co3zarens» IIKoabl Mapkcu3ma llerpa HBanoBuua
Cryuku, mpaBo caMo MO cebe HEe UMEET KaKOro-TO COOCTBEHHOTO COAEpXKaHHs.
[IpaBo oTpakaeT CBOMCTBA CJIOKUBIIMXCS B OOIIECTBE MPOU3BOJICTBEHHBIX
OTHOIIEHHUI.

[IpaBoco3HaHue el peBoironuu, no MHeHUIo [lerpa FMiBaHOBUYA, HE UMEIIO
B €r0 MapKCHUCTCKOW TEOPUH JOMHHHMPYIOLIErO BIUSHHS, HAIPOTUB, OH IOJaral,
YTO WUJIESIMU CIPABEJIMBOCTU JOJKHBI CTAaTh MPEACTABICHUS] YTHETEHHBIX MacC O
TakoBbIX [6, c. 101, 121, 123].

[locnenoBarenu TCUXOJOTUYECKOW BETBM NOHUMAHUS MPaBOCO3HAHUS
cuuTajii BepHbIM yTBepxkaeHus JI. U. [leTpakuiikoro, KOTOpbId Mpeanoiarali, 4ro
paBo, SBJSSACH DJIEMEHTOM IICHXOJIOTMYECKOTO0 BOCHPHSTHS YEIOBEKOM MUpa,
HEOOXOMMMO [IJIs TOJJIepKaHUsl OajaHca MacCOBOTO TIPABOCO3HAHHS, IIPABO
JIOJKHO JIOCTUTHYTH BBICIIEW TOYKHU Pa3BUTHS, KAK HHCTPYMEHT, FapaHTUPYIOLIUNA
PaBOMNOPSAIOK, a TaK XK€ Takue (yHIaMEHTAJIbHbIE MpaBa, KaKk MpaBO Ha TPy U
IIpaBo Ha coragbHOoe obecnieueHue [/, c. 20].

[Ipencrasnenus JibBa MocudoBuua Ob1u ipeodpazoBansl M.A. Pelicnepom
JUTSL 1IeJIeld COBETCKOIro OOIECTBEHHO-NPABOBOI0 ycTpoiicTBa. KoTopelii cumrai,
«peaIbHOE MPABO» HEMOCPEICTBEHHO «IICHXOJIOTHUEI», HAMPSIMYIO BIUSIOUIUM HA
UJICOJIOTHIO, a TaK)Ke MPABOCO3HAHUE YTHETEHHBIX KJIACCOB U B MEPBYIO OYEPEb
paboyux B CUITy TOTO, UTO MPEACTABICHHS 00 OOIIIECTBEHHOM CIIPABEAJIMBOCTH ITUX
JIIOJIE COOTBETCTBYIOT CYTH MPABJbl U CIIPABEIJIMBOCTH U MOTYT BOCIIPUHUMATHCS
KaK mnpaBo uctouHuk [8, c. 194]. CoOCTBEeHHOE IOHMMAaHUE MpaBa, Kak UACOJIOTHIO,

OH TPAaHCJIIMPOBAJ B COBCTCKUC HOPMATHBHBIC dKThI (B 4aCTHOCTH, B I[ereT 0 Cyac
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Nell), B co3maHMM KOTOpBIX YYacTBOBa, SBIISISICH PYKOBOAUTEIEM OTJEla
3aKOHOAATENBHBIX MPEAIONOKeHn Hapkomara roctunny.

Tak, BEpPXOBEHCTBO 3aKOHA OINPEACISUIOCh MMOJYMHEHHOCTBIO 3aKOHa
OOIIIECTBEHHBIM HHTEPECAM.

I[TIK PCOCP 1923roma, XOTS U ONpeAeisil HEKOTOPbIM NEpedYeHb
JI0Ka3aTeNIbCTB, JOMMYCTUMBIX K UCIIOJIB30BAHUIO B CY/JI€, BCEH YETKOCTH U MOTHOTHI
TEM HE MEHEE HE COoJIepKall.

HeitctBytonum ['TIK Obutn onpeiesieHbl TOJIBKO TaKKe BUJIbI JI0Ka3aTEIbCTB:
CBUJETENbCKAE  IOKA3aHUs, [HCbMEHHBIE  JIOKA3aTENIbCTBA,  AKCIIEPTHBIC
3aKJIIOUCHHUS (TIOKa3aHus), 00bSICHEHUS CTOPOH, BEIIECTBEHHBIE 10KA3aTEIbCTRA.

HemanoBaxHbpiM (pakTopoM KauecTBa OIEHKH JI0Ka3aTeNIbCTB, HE JIyUIIUM
o0pa3oM, BIUSBIIMM Ha KadyeCTBO CaMoOro cyAeOHOro paszOupaTenbcTBa, ObUI
YCTaHOBJICHHE O CpPOKax BBIHECEHUs CyAcOHbIX pemieHuil. Tak pemienue cyna
JIOJDKHO OBIJI0O BEIHOCUTHCSI HEMEJUICHHO TOCTIE OKOHYAHMS CIyIIaHUs Jienia, IpH
PaCCMOTPEHUH CJIOKHBIX JIET - B TCUCHUE 3 JTHEM.

HyXHO OTMETUTH, YTO HEMAJIOBAKHBIM MOMEHTOM, SIBIISIIOCH JT03BOJIIEMOE
HOBBIM 3aKOHOJATEJIIbCTBOM IIPAaBO HM3MEHEHHUS OCHOBAHMWM MHCKa, pa3Mepa
TpeOOBaHMIi, a TaK)K€ HEMOCPEACTBEHHO OTKa3a OT HUCKA. JTO TaK K€ SIBISETCS
AJIEMEHTOM, WJIM Pe3yIbTaTOM NMPUMEHEHHUS/0TKa3a OT MPUMEHEHUS JOKA3aTelIbCTB
1o JIemy.

Tax >xe CTOpOHBI OBLIIM PABOMOYHBI BECTH CBOH JIEJIa CAMOCTOSATEIBHO, JINOO
gyepe3 MpeJCTaBUTENCH, UMeIn TpaBoO OOKaJloBaHMsS CYyJIEOHBIX aKTOB. 3aKOH
JO3BOJISUT  Cylly TMPOU3BOJUTH OLIEHKY JOKa3aTelIbCTB IO COOCTBEHHOMY
YCMOTPEHUIO, HO MIPU ATOM CYy CIEA0BAJIO PYKOBOJICTBOBATHCS PEBOJIFOIMOHHBIM
COLIMAJIMCTUYECKUM MPABOCO3HAHUEM, YTO O€3yCIOBHO HE CHOCOOCTBOBAJIO
MPUHATHIO 00ObEKTUBHBIX PEIICHHM.

Pons cyma B wucTtpeboBaHMM u wHccleoBaHWMM HaumHas ¢ 1923roma

CTaHOBHTCS Bce Ooiiee CYMCCTBCHHOﬁ.
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I'TIK, npunsateiid BrOpoir ceccueir BIIWK ot 07.07.1923r., sBumics
JIOTUYECKUM ITPOJOJDKEHUEM OCHOB IIPaBa, 3aKpeIuIeHHbIX JlekpeTom o cyae Ne 2 u
B [lonoxenun o HapogHoM cyzae ot 21.10.1920 r. B noBom I'TIK mnosBusiercs
OPUHIMI ~ COCTA3ATEIbBHOCTH  CTOPOH, 33  3aMHTEPECOBAHHBIMU  JIMLIAMH
3aKpeIIsIOCh TpaBo oOOpallleHuss B Cyd C 3asiBICHUEM O BO30YXICHHUU
IPAXKIAHCKOTO JIeNa.

C yderoM OTCYTCTBHS MHCTUTYTa MpPO(EeCCHOHANBHBIX 3allUTHUKOB O
IIOJIHOLIEHHOM COCTA3aTENIbHOCTU CTOPOH B CYJIOIIPOU3BOICTBE TOBOPUTH CIIOKHO.

Crarpent 118I'TIK PCOCP 1923r., cyny npenocTaBisieTcsi BO3MOKHOCTD 10
COOCTBEHHOW BOJI€ NPEANPUHUMATH JIEWCTBHS 1O CcOOpYy JOKa3aTelbCTB,
OCYILIECTBISAITh KOHTPOJIb 3a MCIOJIHEHHE TpeOOBaHUN O TNPEJOCTaBICHUU
JIOKA3aTeNIbCTB, IMPOBOAMTH OCMOTpPBI, JONPAIIMBATH 3KCIEPTOB, CBUJIETEIEH,
UCCIIEIOBAaTh JIOKYMEHTalbHbIE Aoka3aTenbcTBa (ctatha 121TTIK POCP1923
rojia).

[Ipu 3TOM BO30YXJI€HHE A€ MPOMCXOAWIO HE MHAuYe, KaK IO 3asBICHUIO
0JIHOM U3 cTOpoH. CTOpOHAM MO3BOJISTIOCH 3aMEHUTH OCHOBAHMSI M (WJIH ) IIEHY HCKA.
OHu HE OCBOOOXIANUCh OT OO0A3aHHOCTHM MPUBOJUTH JOKA3aTEJIbCTBA
OOCTOATENBCTB B OOOCHOBaHME CBOMX HMYILECTBEHHBIX TpeOOBaHUN wWiH
BOo3paxkeHui. CTOPOHBI B MPOLIECCE MPEACTABIISUIN 10KA3aTEIbCTBA, TEM HE MEHEE
CyJl IO CBO€M MHMIIMATHBE MPUBJIEKA U UHBIE 10KA3aTEIbCTBA.

Takum ob6pazom, B ['TIK PCOCP 1923 r. akTUBHOCTh U MHHUIIMATUBHOCTH
CyJla ocTaBajach JOBOJbHO O0JblION. [109TOMY MOXKHO rOBOPUTH O COUYETAHUU B
[TIK PCOCP 1923 r. cocrsa3atenbHOM OOpbObI CTOPOH C WHULMATUBHOW W
aKTUBHOW POJIBIO cyAa. B cpene MUBUIMCTOB TOrO BPEMEHHU CYIECTBOBAJIO JIBA
OCHOBHBIX B3IJIsiIa HAa PoJib cyna B mpoiecce. OCHOBHbIE PAa3HOTIACUSl CPeau
YUYCHBIX BOSHUKAIH B BOIPOCE O «CYINTHOCTH IPUHIIUIA COCTA3aTeIbHOCTI [39)].

Tak, ogHa 4YacTh y4YeHBIX MpPHUIEPKUBAJIACh MHEHHS 00 OrpaHMYEHHOU
BO3MOKHOCTH BMEILIATENbCTBA Cy/ia B COCTsA3aHUe cTopoH. Hampumep, npodeccop

E. B. BacbkoBckuil onpenensiii OTHOMIEHUS Cy/la ¥ CTOPOH CIEAYIOIINM 00pa3oM:
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«IIpomtecc  HEOOXOAUMO  TMOCTPOUTH HA  TMPHUHIUIE  COCTA3ATEIHHOCTH,
BMENIATEIBCTBO K€ CyJla JOMyCTUMO B TOM Mepe, B KaKOil OHO HE MPOTUBOPEUUT
npuHIMny aucnosutuBHocTH [9]. C npyroii ctoponsl, mpodeccop T. M. S16moukoB
ykazbpiBall: «lIporecc HEOOXOAMMO MOCTPOUTH HA MPUHIIUIE COCTSI3ATEIBHOCTH,
BMEMIATENBCTBO KE CyJla JOMYCTUMO B TOM MEpE, B KAKOM OHO HE MPOTUBOPEUYUT
MIOCTYJIaTaM CaMO OTBETCTBEHHOCTH CTOPOH M MPOIECCyaIbHON S3KOHOMHM»[27].

['paxxnaHckoe 3aKOHONATENBCTBO OTBOJMUT COCTA3ATENBHOCTH CTOPOH
CYILIECTBEHHBIE MTPABOBBI BO3MOXKHOCTH, TAK CTOPOHBI IIPABOMOYHBI:

- XO0JIaTaliCTBOBATh MEpe] CYJOM MPHUHSITHUS JTOMYCTUMBIX JOKa3aTEIbCTB K
PacCMOTPEHUIO;

- y4acTBOBaTh B JOKa3bIBAaHUM JIMYHO, JUOO uepe3 (C) B3aKOHHOTO
npeactaButens (cratbs 12 ['TIK PO);

- OCYLIECTBIIATh 03HAKOMJIEHUE C MaTEpHAIAMU J€Jia U UMEIOIIUMUCS B HEM
JI0Ka3aTeIbCTBAMU;

- y4acTBOBaThb B CYACOHBIX 3aCEIaHUSIX U HHBIX MPOIECCyaTbHBIX
MEpONPUSATHSIX;

- Y4aCcTBOBATh B POLIECCE UCCIAEAOBAHMS TOMYCTUMBIX JOKA3aTEIbCTB.

OTaenbHO CTOUT BBIAEIUTH MPABO CTOPOHBI CyNEeOHOTO pa3dupaTeabCTBa
MPECTABIATH CYJy COOCTBEHHOE TTOHUMAHKE U OIIEHKY J0Ka3aTeIhCTB.

CrnenyeT OTMETUTh OAWH U3 BAXKHEHIITUX AJIEMEHTOB, 3aKPETNICHHBIX HOBBIM
[TIK. OH ouepyuMBaeT CTAHOBJICHUE HE3aBUCUMOCTH COBETCKOTO CYIbU, «...
MOHYXK/IAeT CYABI0O K CaMOJACSTEIbHOCTH, Mbl OOSI3bIBAEM CY/bIO MPUHUMATH
aKTUBHOE y4acTHE B TpaxkJaHCKoM mporiecce» [41].
VYkazanHblil T€3UC BO3bIMEN cBO€ oTpaxkeHueM B B cT. 5 ['TIK PCOCP 1923 r., :
«Cyn o0s13aH BCEMEPHO CTPEMHUTHCS K YSICHEHHWIO JEUCTBUTEIBHBIX MpaB M
B3aMMOOTHOIICHUN TSHKYIIUXCS, TTOYEMY, HE OTrPaHUUYUBASICH MPEICTABICHHBIMU
OOBSCHCHUSMH ¥ MaTepuajaMd, OH JOJDKEH, TOCPEICTBOM MPEII0KEHHBIX
CTOpOHaM  BOMNPOCOB, CHOCOOCTBOBAaTh  BBISICHEHWIO  CYIIECTBEHHBIX  JUIS

paspcmiCHu:A  Jcjia 00CTOSATEIBLCTB U MOATBCPKACHUIO HX O0Ka3aTCJIbCTBAMU,
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OKa3bIBass OOpamaromuMcs K Cyay TPYISIIMMCS aKTUBHOE COJICUCTBHE K
OTPaXJEHUIO KX TMPaB U 3aKOHHBIX HWHTEPECOB, Ma0bl HOpUAUYECKAS
HEOCBEJOMJICHHOCTh, MaJOTPaMOTHOCTh W TMOJOOHBIE TOMY OOCTOSITENLCTBA HE
MOTJIM OBITh HCIIOJIB30BaHBI WM BO Bped. [lpm 3ToM cCyn pa3bscHSET
oOpamaronmmMcsi K HeMy CTOPOHAM HX MpollecCyalibHbIe TIpaBa U HEOOXOIUMBIE
dbopMalbHOCTH, MPEAYIPEKAast O MOCIEACTBUIX, CBA3aHHBIX C MPOLIECCYaTbHBIMU
JNEUCTBUSMHU WIH YIIYIICHUEM HX...»

@aktnuecku Hopma mnpunHstoro I'TIK PCOCP B 1923romy crarbeit 5
MPEANUCHIBACT CYJaM «..CTPEMUTHCS K YSICHEHUIO JCHCTBUTENIBHBIX IpaB H
B3aMMOOTHOIICHUN TKYIIUXCS, MOYEMY, HE OrPaHUYMBASICh MPEICTABICHHBIMU
OOBSCHEHUSIMH U MaTepualaMH, OH JIOJDKEH, IOCPEICTBOM IPEIOKEHHBIX
CTOPOHAaM  BOMPOCOB, CIIOCOOCTBOBATh  BBISICHEHUIO  CYIIECTBEHHBIX IS
paspenieHusi jena OOCTOSTENbCTB M IMOATBEPXKICHUIO HX JI0KA3aTEIhCTBAMH,
OKa3bIBas oOOpamaronmMcs K Cyay TPYISIIUMCS aKTUBHOE COJICUCTBHE K
OTPaXJEHUIO WX TIpaB M 3aKOHHBIX HWHTEPECOB, JOa0bl HOpPUANYECKAS
HEOCBEJOMJICHHOCTh, MaJIOTPAMOTHOCTh U TMOJOOHBIE TOMY OOCTOSTENLCTBA HE
MOIJIM  OBITh UCIIOJB30BaHBI MM BO Bped. llpu »5TOoM cya pa3bscHSET
oOpaInarnmMmMcsi K HeMy CTOpOHaM HMX TpoliecCyalbHbIC TpaBa M HEOOXOAUMBIC
bopMalbHOCTH, IPEAYIIPEXIAs O TOCIEACTBUAX, CBI3aHHBIX C MPOIIECCYAThHBIMU
JNEUCTBUSMHM WM YOYyIIEHWEM uX». Takas HOpMa MO CyTH HaAEIsIeT Cy.I
OTPaHUYCHHON CAMOCTOSITETFHOCTHIO B BOIPOCE UCTPEOOBAHMSI JOKA3aTEIBCTB, YTO
HE MOTIJIO HE BBI3BaTh B MOCJIEACTBUU PEAKIMU BBICIICH CyneOHOW WHCTAHIIUU:
BepxoBnoro Cyma, KOTOpbIH ykaszan Ha TO, 4To «llo 3HAaYUTETLHOMY KOJIUYECTBY
nen I'TIK nmpuxoauimock ykasplBaTh CyJaM, 4TO €CJIM CTOPOHA OKAa3bIBAETCA HE B
COCTOSIHUM TIPEACTaBUTh HEOOXOJMMBIC [JIs Jeja J0Ka3aTelbCTBa, TO CaM CY]
00s13aH B IIEJIAX BBISICHCHUS ICHCTBUTEIIBHBIX B3aMMOOTHOIIICHUH CTOPOH HE TOJIHKO
MPOBEPUTh MMEIOMIMECS B JieJie JO0Ka3aTelbCTBa M JIOBOJbI CTOPOH, HO U TIO
COOCTBEHHOMY TIOYMHY BBISICHUTb, OJHAKO ©O€3 BOJOKHUTHI, (aKTUYECKue

oOcToATenbCcTBa Aena..»[3], «... MOTUBHPOBKA CyJa, YTO “UCTEI] HE JI0Kazan’, Ipu
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HEJIONYCTUMOM MMAaCCUBHOCTU CO CTOPOHBI CyJa, HE SBISETCA JOCTaTOYHBIM
OCHOBaHHE K 0TKa3y B UCKe..»[15]. Bce 3T0 00BSICHIET O3UITHNI0 COBETCKOTO CyAa
- HEJIOKa3aHHOCTh MCKa HE BJEKJa 32 COO0M 0TKa3a B UCKE.

C pasBUTHEM COBETCKOTO OOIIECTBAa, BCEH CIIO)KHOCTH BO3HUKAIOIINX
MPaBOOTHOIICHU, B COBETCKOM IpaBe BCE OOJIbIIE YYEHBIX OCMBICIUBAIOT
NpUHIUN OOBEeKTUBHOW HCTHUHBL. Tak, mnpodeccopom A.D. Kieilimanom
YKa3blBAJIOCh, YTO «BONPOC JOKA3aTEIbCTB TECHO CBSI3aH C BOMNPOCOM
MaTepUaIbHOW UCTUHBD [34].

K.C. KOnpenbcoH B CBOI0O oOuepelb TOBOPUI O TOM, YTO «IPUHIHII
MaTepUaIbHOW UCTUHBI JIOJDKEH HAWTH CBOE OTpaXCHUE B OMPEACICHUU MOHSATHUS
CyaeOHBIX JoKa3aTeabcTBy [40].

CymiecTBeHHOE 3HaueHHEe B (OPMHUPOBAHUU M YTBEPKIACHUU TEOPUU
JTIOKa3bIBAHUSI SIBJISIIOT HaM paboThl A.Sl. BBIIIIMHCKOTO, OH CUMTAJ, YTO «CyAcOHbIE
JIOKa3aTelibcTBa — 3TO TPOCThIE (DAKTHI, T€ K€ OCYIICCTBUBIIMECS B >KU3HU
SIBIICHHMSI, BEILH, JIFOH, IeHCTBHS Troaei» [33].

OngHako TakuM  «TIpOCThIM  (akTam» JIgs  TOro, YTOOBI  CTaTh
JI0Ka3aTeIbCTBAMU B CyJe, HEOOXOAMMO MPUOOPECTH yHUBEpPCAIbHBIC CBOWMCTRA,
MIOCPEACTBOM YCTAHOBJIEHUS TE€X U3 HUX, YTO ABJISIIOTCS CYIIECTBEHHBIMU JJISI CY/a,
CJIEICTBUS, UHBIX CTOPOH JI€JIa, U JOJIKHBI OTPAXKAaTh U AaBaTh OTBETHI HA CTOSIIIIHE
nepes] CyI0M BOMPOCHI, pACKPBIBATh HHTEPECYIONINE O0CTOATEIbCTR.

Heo6xoaumo oOpaTuTh BHUMaHUE, YTO B TpakToBKe A. Sl. BeimmHckoro He
yKa3bIBae€TCsl Ha COOp J10Ka3aTelbCTB, HEOOXOJUMOCTh CIEIHHATbHBIX METOOB
peryJIupoBaHus AESATEILHOCTHU 110 COOpY.

Bwmecre ¢ tem, mHeHue Aunapes SHyapheBUYa B ONPEACICHHOW CTETEHU
KOHKYPHPOBAJIO C HMHBIMM MHEHMSIMHU, TaK, CPEICTBA, MOCPEICTBOM KOTOPBIX
BBISIBIIICTCA JCHCTBUTEIHHOCTh WJIM HECOOTBETCTBUE IOPUIUYECKUX (PAKTOB,
noHuMan kak nokazarenbetBo A.D. Kneitman [26]. CyneOHbIMEU TOKa3aTeIbCTBAMU

K. C. IOgenbcoH cuutan «mpoleccyainbHble CPEeCTBa U CIOCOObI YCTAHOBIICHUS
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OOBEKTHUBHOW MCTUHHBI, (DAKTOB, KOTOPHIE HEOOXOMUMBI JJI Pa3pelieHus Cropa
MEXy CTOpoHamm» [42].

Tak xe M.K. TpeymHukoB oTmeyas, 4yTo J0Ka3aTEIbCTBA MPEACTABISIIOT
co00Ol HWHCTPYMEHT CyneOHOTO TIO3HAHWS JCHCTBUTEIBHBIX OOCTOSITCIIBCTB
COOBITHS paccMaTpuBaeMoro aena [35].

«OIHUM U3 DJIEMEHTOB CYJE€OHOTO JI0Ka3aTeNIbCTBA SIBISIOTCS CBEIICHUS O
cymecTBoBaHnm (akrtay, - cuutan M. A. ['ypeBuup [10], u maHHas mo3wumusi o
JIOKA3aTeNIbCTBE MOJIy4YHJia B TPaKJIaHCKOM IPOIIECCyaIbHOM IpaBe JalibHEnIee
pa3BUTHE.

Takum oOpa3oM, MPUBEICHHBIE BBIIIE B3TIISAIBI CIICIIHAINCTOB 3HAYUTEIIHEHO
MOBJIMSUTM HAa HOPMATHUBHYIO TOYKY 3pEHHS O CYIEOHBIX JOKa3aTelbCcTBax. B
pe3yabTare 06110 CHOPMYIUPOBAHO OOCTOATEIIHLHOE ONPEACICHUE 10KA3aTEIIbCTB B
IpaXKJaHCKOM MPOIECCyaIbHOM TIPaBe, 3aKpeIuIeHHOE B nanbHeieM B cT. 49 T'TIK

P®OCP 1964 r.

1.2  TloHsiTHe ¥ OCHOBHBIE 3JIEMEHTBI CYy1e0HOT0 J0KA3bIBAHUSA

CyneOHbIM JTOKa3bIBAHUEM HA3BIBAETCS JIESITEIBHOCThL IMPOIECCYaTbHOTO
XapakTepa, CBs3aHHas HEMOCPEJACTBEHHO C CcOOMpaHHeM, IPEAOCTaBICHUEM,
WCCJIEIOBAHUEM M OLICHKOW JIOKA3aTeJIbCTB. TaKOW JESTEIIbHOCTHIO MPABOMOYHBI
3aHMMAaThCSl YYACTHHUKHU CYyIE€OHOTO MPOM3BOACTBA C LEIbIO OOECHEeYeHHs CyJa
dbakTaMd, Ha OCHOBAaHHMHM KOTOPHIX BO3MOXXKHO BBIHECEHHE 3aKOHHOTO
000CHOBaHHOTO PEILIECHUS.

CTOpoHBI U WHBIE JIMIIA, YYACTBYIOIINE B pa30MpaTeIbCTBE, UMEIOT MPaBO
BBICKA3bIBATHCSI OTHOCUTEIIFHO UMEIOIIMXCA B MaTEpUaiax Jejia JOKa3aTeIbCTBaX,
KaK B YCTHOM, TaK ¥ B MUCbMeHHOU (popme. Tak, ucrer mpuBOAUT CBOU JOBOJBI U
JIOKA3aTeJbCTBA B pPAMKax HCKOBOTO 3asBJICHUSA, OTBETYMK B CBOK OYEpElb
MPEJICTABISCT OT3bIB. B Mpouecce ydyacTHUKHM Jejla IPaBOMOYHBI MPEACTABIISAThH
JIOTIOJITHUTEJIbHbIE 0OOCHOBAHMS CBOUX IO3UIIMI MTOCPEACTBOM MOAa4YH XOJaTalCTB

0) HpI/IO6H_IeHI/II/I K MaTcpurajiaM Jicjia TCX WM MHbIX NO0Ka3aTCIbCTB, CY/ K€ B CBOIO
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ouepenb pa3peliacT BONPOC MPUHATHS TAaKUX JOKA3aTENbCTB MW OTKIOHEHHUS
MMOJIaHHBIX XOJaTauCTB.

Ha craguu cyneOHBIX NMPEeHH CTOPOHBI MPABOMOYHBI JaTh CBOIO OIICHKY
COBOKYITHOCTH MMEIOIIMXCA B J€JIe JI0KA3aTeIbCTB, NPEACTABUTh CBOU BBIBOJBI,
MPOCUTh CYJ TPHUHATH COOTBETCTByMOIIee pemieHne. Cya B CBOIO O4YEpEdb
CaMOCTOSITEJILHO OLICHUBAET MOCTYIUBIIKUE T10 Ay JI0Ka3aTEIbCTBA, OCHOBBIBAsCH
Ha 4Y€M, IPUHUMAET 3aKOHHOE PEUICHHUE.

OO61ee MHEHHE YUCHBIX MPABOBEIOB, KacaTeIbHO MpeIMeTa JOKa3bIBaHUS B
FPAXJAHCKOM  CYAONPOMU3BOACTBE, TIOHUMAETCA Tak: B  TPaAXKIAHCKOM
CYJIONIPOU3BOJICTBE JIOKA3bIBAHUIO MOJJICKAT HOPUANYECKUE (DAKTHI, SBISIIOIINAECS
WCTOYHHUKOM BO3HUKHOBECHHUS, W3MEHCHUS 1580071 MIPEKPAIICHUS
rPaKJaHCKOIPABOBBIX OTHOIIEHUN MEXK/Iy CTOPOHAMM.

KnroueBoit 3amaueid cyna B TpakJIaHCKOM IIPOIECCE CTAHOBUTCS BEPHOE
IIPUMEHEHHE MPABOBBIX HOPM K YCTAHOBJICHHBIM B XOJI€ CyJICOHOTO MPOM3BOJICTBA
(hakTaM; OCHOBAaHHOE Ha 3aKOHE OMPEICICHNE XapaKTepa MPaBOOTHOIICHUN MEXTY
CTOpOHAaMH, IPUHATHE OOOCHOBAHHOTO PEIISHUS ISl pa3pelIeHHs cropa, Ju0o
YTBEPKJAECHUE MHUPOBOro coryameHus. Tak ke OJHUM U3 BAPUAHTOB MUTOTOBOTO
CyeOHOro aKTa MOXET OBITh NPHHATHE OTKa3a OT HcKa. [IporoprimoHaibHO
CTEIICHH JOCTOBEPHOCTH M TOYHOCTH YCTAHOBJICHHBIX (DAaKTOB, 3a4acTylo
BBIHOCUTCA HMTOTOBOE PEHIEHHE, 3TO B TMEPBYIO OUYEpElb CBSI3aHO C
MIPEUMYIIECTBEHHBIM XapaKTEPOM CIIOPOB — HOCAIIIMM MAaTEPUAIBHOE BBIPAKEHUE.
T.e. TOYHOCTH pacyeToB, OOOCHOBAHHOCTh PACXOJOB, YOBITKOB YIYIICHHOM
BBITOJ1y, MHOTO yIiep0Oa HanpsIMy1O BIUSIET HA pa3Mep BO3MEILICHHUS.

K nokazarenbcTBaM cClemyeT OTHECTH OOCTOSTENIbCTBA OOIIEH3BECTHOTO
xapakrepa. [IpenmMyniecTBo TakOBBIX COCTOUT B TOM, YTO OHM HE HYKIAIOTCS B
JIOKa3bIBAaHWH, OJHAKO B JAaHHOM Clly4ae CTOpOHa o00s3aHa OCYIIECTBUTh
JIOKa3bIBAHUE HEMOCPEJACTBEHHOTO BIUSHHS OOIICHU3BECTHOTO OOCTOSTEIBLCTBA Ha

COOBITHE IMpaBOHAPYHICHHA, TaK KaK BOIIPOC O OOIMYCTHUMOCTH TaKOI'O
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JIOKa3aTesIbCTBa Pa3pelIaeTcs CyAOM BHE 3aBUCUMOCTH OT €ro OOLIECTBEHHOMN
U3BECTHOCTH.

YacTo nmpu MpOU3BOJICTBE IO A€y BOZHUKAIOT CUTYallMH, KOT/Aa TPEAMETOM
JIOKa3bIBaHMs SIBJSIIOTCS (DAKThI, YK€ pacCMOTpPEHHBbIE B ApyroM jene. B Takux
CIIy4asiX 3aMHTEPECOBAHHOM CTOPOHOM MOJAETCsl COOTBETCTBYIOLIEE XO1aTaliCTBO,
MIOCJIE YETO MO YCMOTPEHUIO CyJa MPUMEHSIOTCS MOJIOKEHHUS MPEIOJULUOHHOIO
CBOICTBa J0Ka3aTenbeTB. [Iperonnuus oOs3aTenbHa s TajJbHEHIIEro cyaeOHOoro
PacCMOTPEHHSI.

[TpuHUMI TpEOIUIUU JOIYCTUMO MUCIOJIb30BaTh B TPayKIaHCKOM Ipoliecce,
HaIlpUMeEp B CIyvyae, Korja y4aCTHUKUA UMENH CIIOp B apOUTpaxe, re BCTYIHUBIIUM
B 3aKOHHYIO CHJTy PEIIEHUEM T€ WK UHBIE (DaKThl YCTAaHOBJICHBI.

CyneOHblii aKT, IPUHATHIA CYyJJOM B paMKaX YrOJIOBHOTO CyAOIPOU3BOACTBA
Y BCTYNMBUIMI B 3aKOHHYIO CHJIy, aHAJIOTHYHO UMEET CBOWCTBA NPEIOJINULINENA U B
IPaXXJAHCKOM CyJIOonpou3BoAcTBE. [IOBTOpHOE [OKa3bIBaHHE pPAaCCMOTPEHHBIX
(aKTOB B KOPPECTOHAUPYIOLIEM TPaXKAAHCKOM CYJIONPOU3BOICTBE HE HAI00HA.

I'paxxnanckoe CyZIOIIPOU3BOJICTBO TaK xKe XapaKTEPHU3yeTCs
IpolecCyalbHbIM  PETyJIUPOBAHUEM  paCIpeleseHus  00sI3aHHOCTEH 1o
JIOKa3bIBAHHIO, B TOM YHUCJIE — IO YCTAHOBJICHUIO CY/1a.

3aKOHOM YCTaHaBJIMBAETCs, YTO Ka)KJasi CTOpOHA oOs3aHa JOKa3bIBaTh TE
00CTOSITENBCTBA, HA KOTOPBIE OHA CChUIAETCS B Cy1€0HOM IpolLiecce.

B 00s13aHHOCTH HCTIIA BXOAWT JTOKa3bIBaHUE (PAaKTOB, 0OOCHOBBIBAIOIINUX €TI0
NO3ULMI0 U HWHbIE TpeOoBaHUS, B OOA3aHHOCTH OTBETYMKA K€ BXOIUT
HEOOXOJMMOCTh JIOKa3bIBaHUSI €r0 apryMEHTOB, MHBIX OCHOBAaHUW M JIOBOJIOB,
HanpaBJIEHHBIX NMPOTUB HcKa. [logoO6HOrO poda pacmnpesenenne 00sS3aHHOCTEN MO
JIOKa3bIBAHUIO - OOIIECTIPUHATAS MPAKTHUKA.

Ilo psny kareropuwili rpakJaHCKMX JEJ WHA4ye yCTaHABIMBAETCA IpPOLECC
JTIOKa3bIBAHMS — HATIPUMEP MPUHITUI TTpe3yMiuid. Tak, B cuimy HopM cT. 1064 1. 2

I'KPO:

22



«2. Jluo, mpuYMHUBIIEE Bpel, 0CBOOOKAAETCS OT BO3MEIIECHHUS BpeAa, eCIu
JIOKaXET, YTO BpeA MNPUYMHEH HE TI0 €ro BHHE. 3aKOHOM MOXET OBITh
IPETyCMOTPEHO BO3MEIIIEHUE BPEIa U TIPH OTCYTCTBUH BUHBI IPUYUHUTEIS BpEa.»
[25]

B nanHOM citydae esTenbHOCTD 10 JOKA3bIBAHUIO B TPAYKIAHCKOM IIPOIECCEe
CBOJIUTCS K O0SI3aHHOCTH JIOKa3aTh OTCYTCTBHE BUHBI. [|JIs rpask JTaHCKOTO Ipoliecca
XapaKTepHA CUTYyAIWs, KOT1a NCIIOIb3YIOTCS JJOKA3aTeIbCTBEHHBIC TTPe3yMIIuu. B
TaKUX CIIy4asX OJHUM YYaCTHHUKOM CIIOpa 3asBJSIETCS MpeJroaraeMbiil (axr,
JIpyroM ke CTOpOHOHM mpolecca 3TOT (PaKT AOKEH OBITh onpoBeprHyr. C
UCTIONb30BAaHMEM TaKOTO MEXaHHW3Ma, OCYIIECTBISICTCA TepepacrpesiesieHue
00s13aHHOCTEM 10 JJoKa3bIBaHUIO (onus probandi) B ajpec CTOPOHBI, BO3paXkaromiei
pOTHB NpuBeaeHHOTO (akTa.[10]

JlokazaTenbCTBEHHBIE ~ MPE3YMIIMM  CAHKIIMOHUPOBAaHbI ~ HOpMaMu
rpaxxaanckoro npasa ('K PO, TK P®, CK PO u np.).

Haubonee yacTo BcTpeyaromuMucs Mpe3yMIIUsIMU MOYKHO Ha3BaTh!

- . OTBETCTBEHHOCTD 3a HapymieHHe 00s3areibcTB cT. 401 'K PD[25] : «1.
JIuto, He WCTONHUBIIEE 00S3aTENHLCTBA JTUOO HCIIOIHUBIIEE €T0 HEHAJICKAIIUM
oOpa3oM, HECeT OTBETCTBEHHOCTb TMIPU HAJIWYUU BUHBI (yMbICIA WIH
HEOCTOPOKHOCTH), KpOME ClIy4aeB, KOTJa 3aKOHOM HJIHA  JOTOBOPOM
MIPETYCMOTPEHBI MHBIC OCHOBAHHWS OTBETCTBEHHOCTH.

JIumo mpu3HAETCS HEBUHOBHBIM, €CIIM MPU TOW CTENECHW 3a00TIMBOCTU H
OCMOTPUTEIHHOCTH, KaKasi OT HEro TpeboBajiach MO XapakTepy 00s3aTeNbCTBA H
YCIOBUSIM 00OpOTa, OHO TPHUHSJIO BCE MEphl ISl HAIJICKAIIETO HWCIIOIHEHUS
obs3aTenbeTBa.» 4. 2 1. 1 ¢r. 401 'K PO [25]:

- OTBETCTBEHHOCTh B CHIIy 0053aTeIhCTBCHHOTO IpaBa: «Eciu mHOE HE
MPEAYCMOTPEHO 3aKOHOM WJIM JIOTOBOPOM, JIMIIO, HE HCIIOJHUBIICE WU
HEHaJIJIe)KaM 00pa3oM UCIIOJTHUBIIIEE 0053aTEILCTBO MPU OCYIIECTBICHUU

HpGHHpHHHM&TCHBCKOﬁ ACATCIIBHOCTH, HECECT OTBCTCTBCHHOCTBL, C€CJIIM HC

JOKaXKXCT, 4YTO HaAMJICKAIICC HCIIOJIHCHHUC OKa3aJOCh HCBO3MOXHBIM

23



BCJIEJACTBUE  HENPEOJOJMMOM  CHJIBI, TO €CTh YPE3BBIUAWHBIX U
HETPEIOTBPATUMBIX MPH JaHHBIX YCIOBHUSAX 00CTOsATENbCTB. K  Takum
00CTOSITEILCTBAM HE OTHOCSITCS, B YaCTHOCTH, HapYIICHHE 00I3aHHOCTEH CO
CTOPOHbI KOHTPAreHTOB JOJDKHUKA, OTCYTCTBME HA PBIHKE HYXXHBIX IS
UCIIOJTHEHUSI TOBapOB, OTCYTCTBUE Yy JOJDKHUKA HEOOXOJAUMBIX JIEHEKHBIX
cpenctBy (ct. 401 'K PD)[25],

- OTBETCTBEHHOCTH 3a MPUIMHEHHUE Bpe/a KICBETHUICCKOTO XapaKTepa, IJie
JTIOKa3bIBAHUE CBOJIUTCS K MOJTBEPKIACHHIO (haKTa paclpOCTPaHEHUS, HAIPUMEP
nopoyvamux ceefaenuit (ct. 152 'K PD);

- OTBETCTBEHHOCTH I10 JIeIaM MMYIIECTBEHHOTO XapaKTepa: TakK, HalpuMep
paBO COOCTBEHHOCTH CUMTAETCS JIEUCTBYIOIIMM, MOKa HE OyJeT JI0Ka3aHO MHOE
(ct. 209 T'K POD).

Bcerpewarorcss  wHOrma  ApyrHe  JOKA3aTEbCTBEHHBIC — MPE3YMITIIHH.
Hampumep, KoTopbie Mal0T BO3MOXKHOCTh YCTAaHOBUTH (haKT 0€3 MOATBEP KICHHUS
€ro WCTHHHOCTU. lIpm OTCYTCTBMHM JOKAa3aTEIbCTB TPE3YMIIIUS CUATACTCS
UCTUHHOM, MOKa He OyaeT nokasaHo mHoe. CTOpoOHA HE COTJIacHasi ¢ TaKOBOM
MO3UIIMEH TTPAaBOMOYHO TPEIMPUHATE MEPBI OITPOBEPIKEHUS TaKOTO (pakTa.

B ciydae, ecnu mpuHATO pelieHre 0 IEPecMOTpe Jiena, CYI0M HCCIEAYeTCs
BOIIPOC O I€JIeCO00PA3HOCTH OCYIIECTBICHUS JIOKAa3bIBAaHUS HOBBIX WM BHOBD
OTKPBIBIIUXCS OOCTOSATEIBCTB, B TOM YHCJIE C BO3MOXKHBIM BO3JI0KEHHUEM
00s13aHHOCTEH MO JOKA3bIBAHUIO HA KOHKPETHOE JIUIIO.

Ecim  yuacTHukam mporiecca  3aTpyJHUTENBHO WA HEBO3MOXKHO
MPEIOCTAaBUTh TpeOyeMbIe J0Ka3aTelbCTBA, Cy/a YIPaBOMOYCH INMPHUHATH Ha ceOs
00s3aHHOCTH 10 JIOKa3bIBaHMIO. Takoe JAOKa3bIBaHWE MOXKET COCTOSITh B
OCYIIECTBICHUH  JCSITCIBHOCTH TIO TIONYYCHHIO CIEAYIOUIUX  CBEACHMUIA
OOBSICHEHHS CTOPOH U TPETHUX JIUIL;

- CBUJICTEIILCKHE TIOKA3aHNUS;

- I0Ka3aTeIbCTBA MAaTEPHATILHOTO, & TAKXKE MUCbMEHHOTO XapaKTepa;

- 3aIMCHU MAarHUTHBIX U IU(PPOBBIX HOCUTENEH ayAno U BUAECO HHPOpMAIUH,

24



- OKCIICPTHBIC 3aKIIFOYCHU .

1.3 Ilpeamer aoka3biBaHMsi M pacnpeaejeHue O00A3aAHHOCTEH MO

A0KA3bIBAHMIO B IPAXKIAHCKOM Ipolecce

[long mnpeameTroM JOKa3bIBaHUs, B IIEPBYIO OYEpelb 3aKOHOJATEIEM
NOHUMAIOTCH (aKThl, UMEIOIIUE MaTepUaIbHbIN, MO0 WHOM MPABOBOM XapakTep.
Y4eHpIMH IOPUCTAMU TaK)Ke MPHUBOIUTCSA O0Jiee pacIIMpEeHHOE TTOHMMAaHHUE HTOTO
BOIpoca, pazaesstomniee GakThl Ha:

- (aKkyJIbTaTUBHBIE;

- HOCSIIME MPOIEeCCyalbHO-TIPAaBOBHIE CBOMCTRA;

- umrepaTuBHbie. [14]

[IponieccyanpHoe mpaBo  ycTaHaBiauBaeT (akThl, HE TpeOyroIue
nokasbiBaHus. K TakuM OTHOCATCS IPEIOAUIMATbHBIC U 00IIEN3BECTHBIE CBEICHUSI.
OpHako, B MpaBONPUMEHUTEIBHOM NPAKTHKE MJaHHBIA BONPOC HE BCEraa
OJIHO3HAYHO OIpEJeseTcs, TaK KaKk He BCe OOIIEU3BECTHBbIC (PAKThl OKa3bIBAIOT
npsiMoe Bo3aelicTBue Ha cutyanuto. Tak, T.T. oOpaTunace B cyn ¢ uckom k I'.A.,
I'T., T.0.A., I''T., B KoTOpOM TIpOoCHJIa CYyJ, HE YCTaHABIUBAs CEPBUTYT, 0053aTh
A, I'T., I'O.A., I''T. B npucyTrcTBUH XOTs OBbI OJHOTO M3 HUX JOMYCTHUTh Ha
3€MEJIbHBI Y4aCTOK OTBETYMKOB PabOYMX M CIEIHAIMCTOB C MaTepuaiamu s
3aJICJIKU JBIPHI B CTEHE UCTIIA.

Hcren yTBepkaeT, 4TO Hapy>KHAs CTEHA €€ JoMa, oOpaleHHast K y4acTKy
OTBETYMKOB, HMEET JbIpy, OOpa30BaBIIyIOCSd IIOCJE CHSATHUS JBIMOXOJa
OTOIMTEJILHOTO KOTJIA. VICTIpaBUTh 3TY IBIPY U3HYTPHU JOMA HEBO3MOXKHO, IOATOMY
HEOOXOJUM JIOCTYN CHApy U CO CTOPOHBI y4acTKa COCEIEH, KOTOPhIC MEIIAl0T
aromy. [locnencTBrus TakOM CUTyallMM BKJIKOYAKOT 3aMEP3aHUE KOMMYHHUKALUU B
JIOME M pa3MOpakuBaHue TPyO B TEUCHHUE MOCIEAHNX YEThIpeX JieT. Pemenue cyna
TpeOyeT HEMEJICHHOTO BBHITIOJHEHUS, YUYUTHIBAs, YTO CIIOPHAs JbIpa B HAPY>KHOU
HECYLIEH CTEHE I0Ma MCTHIIbL, O CIIOPE MO KOTOPOM MAET peub, CYLIECTBYET YXKE

HCCKOJIBKO JICT U ITPCACTABJIACT OITIACHOCTD AJIAA CaMOI'0 JKWJIOTO JIOMa U UMYIIICCTBA
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BHYTpHU. O0111eU3BECTHASI HEOOXOAMMOCTh BO BHEIIIHEM KOHTPOJIE M 00CTYKUBAHUU
HapYy>KHOW CTEHBI IoMa He TpeOyeT JONMOTHUTEIbHBIX J0Ka3aTebCTB.[ 30]

Cyn oTkazan B YJOBJIETBOPEHUHU 3asBICHUS 00 OTCPOYKE MCHOJIHEHUS
pelieHus cyga 1o ey o0 oOpallleHHH B3bICKAHUS Ha 3aJ0’KEHHOE MMYILECTBO
CCBUIAsCh Ha TO, YTO JIOJDKHUK HE TIPEJICTABUII JI0KA3aTEIbCTB YXYAIICHHUS CBOETO
(UHAHCOBOTO TOJOXEHHUS B CBSI3M C  OOIIEU3BECTHBIM  YXYAIICHUEM
IKOHOMHUYECKON 00cTaHoBKH B Poccun. Cy1 apryMeHTHpPOBAJI CBOE PEIICHUE TEM,
YTO JIOJDKHUK HE MPEACTAaBUI YOEIUTEIbHBIX JT0OKA3aTEIbCTB O TPYIHOCTSX HIIU
U3MEHEHUSIX B €ro MaTepHAJIbHOM IMIOJOKEHWM C MOMEHTAa BBIHECEHUS
NEPBOHAYAJILHOTO pEUIEHUs, a TaKXe O HaIWYUM HWHBIX OOCTOSITENBCTB,
YKa3bIBaIOLIMX HA HEBO3MOKHOCTb UCITOJIHEHHSI pELIEHUS Cy/1a.

Uro takoe mperoaunusa? B cBoe BpeMs NOHATHE NPEIOAWLHAM MPEITOKHUI
B.M. T'opmenes. IIperoaunus - 370 Takoe HOPMAaTUBHOE IPEAIUCAHUE, KOTOPOE
IIPENOCTABISIET OpraHy, PacCMaTPUBAOIIEMY KOPUAUYECKOE JIE€JI0, BO3MOKHOCTh
0CBOOOIUTE ce0s1 OT HEOOXOAUMOCTH 3aHMMATLCS TOKAa3bIBAHHEM OOCTOSITCIIHCTB,
y’K€ paHee YCTaHOBJICHHBIX U 3aKPEIUICHHBIX B COOTBETCTBYIOLIEM CYJ€OHOM aKTe
(pemenuu, npurosope).[11]

[Ipetoguumanbuble  (akTbl — 3TO OOCTOATEIbCTBA, YCTAHOBJICHHbBIE
3aKOHYMBIIMMCS CYAI€OHBIM pELIEHHEM M0 MPEAbIayLIEMy Jely, a TaKkxKe (PaKThl,
YCTAaHOBJICHHBIE ~pEIICHUEM apOUTPaKHOTO CyAa, a TakKkKe MPUTOBOPOM,
BBIHECEHHBIM YT'OJIOBHBIM CYJIOM M BCTYNMBIIMMH B 3aKOHHYIO CHITY.

B smreparype, MNOCBAIIEHHONM TPaXAAHCKOMY IMPOLECCY, IMPOIOIDKAET
oOcyXnaTtbcsi  BoONpoc 00  OTHECEHUWHM  MPEe3yMIUUMU K  OCHOBaHUSM,
OCBOOOKAAIOIIUM CTOPOHBI OT OOS3aHHOCTH TPEAOCTABICHUS JIOKA3aTEIbCTB.
Crnenyer OTMETHUTb, YTO IEPEUECHb OCHOBAHUH JIJ1s1 OCBOOOKIEHUS OT JOKA3bIBAHUS
B OTE€YECTBEHHOM IIPOLIECCYaJIbHOM IIPABE€ MOCTEIEHHO 3BOTOLUOHUPYET, OJHAKO
CTAJIKUBaeTCd €  ONpeNeleHHbIMH  MpodenamMu B MPOLECCyaIbHOM
3akoHojaTenbcTBe. Oco0oe BHUMAHUE 3aCIy’KHMBAeT IMOHATHE "OCHOBaHUE

OCBOOOXKIEHHSI OT JIOKA3bIBaHUsA'", OTCYTCTBYIOIIEE HA 3aKOHOJIATEIbHOM YPOBHE,
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Hapsy ¢ OLIEHOYHBIMH TEPMHHAMHU, TAKUMH KaK «OeCCIOpHbIE OOCTOATEIHCTBAY,
«00111en3BeCcTHBIE (PAKTBI» U IPYTHE.

[To-Buaumomy, HacTymaeT BpeMs sl BHeceHus u3menenui B I'TIK P® wimn
pa3pabOTKH pa3bsICHEHU HA ypoBHE moctaHoBieHui [1neayma Bepxosaoro Cyna
Poccuiickoit denepaniud OTHOCHUTEIBHO MPE3IOMUPYEMBIX (AKTOB, MOCKOJBbKY
CHEIUATUCTBI B 00JaCTH TPAXIAHCKOTO MpoIlecca UMEIOT pa3InyHbIe TOJTKOBAHUS
nonoxxennit ctateu 61 I'TIK PO.

Crnenyronm 3TanoM CyJeOHOTrO JI0Ka3blBaHUS CTAHOBUTCS BBISBIICHUE
TpeOyeMbIX (MUHUMAJIBLHO HeoOXoaumbix) nokaszatenbeTB. K.C. KOpenbcon Tak
OXapakTepU30Bajll ATOT ATal, BBIIEIUB CJEAYIOIIME Hauboyiee BaKHBIE 33]ayH,
pelIeHre KOTOPBIX TpeOyeTcsl Ha BTOPOW CTaIUU:

- HE0OXOUMO OMpPEAEIUTh (PaKThl, COCTABIISIIONINE MPEAMET JTOKA3bIBAHUS
(bopmupyroIIHE €ro 00HeM);

- CIIelyeT ONPEIEINTD JI0KAa3aTeJIbCTBA, NOATBEPKIAOLINE
YCTaHOBJICHHbIE (DAKTHI;

- IIPOBECTHU UCCIIEIOBAaHUE J0KA3aTEeIbCTB B paMKaX OJHOIO CyAeOHOTO
3acenaHus .

Boiaenstor psia crnoco60B, MO3BONISIIOIIMX OMPEIEIUTh CIIEKTP HEOOXOJUMBIX
JI0Ka3aTeNbCTB, MO3BOJSIIONIMX JaTh MOATBEPKICHUE TEM WM UHBIM (akTam B
cyneoHoMm mporecce. IlepBbIM TakuMm crocoOOM CTOpOHAM (MHBIM y4YaCTHHUKAM
CyZIeOHOro pa3dupaTenbCTBa) NPeAOCTaBISIETCS] BO3MOXKHOCTh CAMOCTOSITEIbHOTO
OTIpEENICHHS U MPEJCTaBICHUS JOKA3aTeIbCTB Cy11y.

B npyrom BapuaHTe aKTUBHYIO POJIb UTPACT CYyJI, KOTOPBIA CAMOCTOSATEIILHO
orpenensieT HeoOXOAUMBIH 00BEM JO0Ka3aTeNbCTB IMpU TOATOTOBKE Jefa K
cyleOHOMY pa30upaTesbcTBy. DTO MOXKET MPOU30NTH, HAPUMEp, KOT/Ia OJHA U3
CTOPOH HE B COCTOSIHMM TMPEACTaBUTh HEOOXOMUMBIE JOKa3aTeslbcTBa. Takoe
BMEILIATEIBCTBO CyJla JOMYCKAaeTCs B CIIy4ae HEAOCTAaTOYHON FOPUINYECKON

MOATOTOBKHU CTOPOHBI WK ¢ 1 ceHTa0pst 2015 roga ToabKO MO JenaM, CBI3aHHBIM C
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NyOJIMYHBIMK ~ MPABOOTHOILIEHUSIMHA, C  YYE€TOM  BCTYIUIGHUSI B  CHILY
Kouctutyrnmonnoi pedopmsl.

Cyn MOXET OKa3bIBaThb COACHCTBHE y4YaCTHHKaM Mpolecca B IMOJTyYCHUH
JIOKAQ3aTeNbCTB B OTACJBHBIX Ciiydasix. B coorBercTBruM ¢ yacTeio 2 crateu 57 ['TIK
P® Takoe copelcTBHE NPEAOCTABISETCA TOJIBKO B CJIydae, €CIH HCTEL]
MpeANnpUHUMall COOCTBEHHBIE MOMBITKH COOpaTh HEOOXOIUMBIE J10KA3aTEIbCTBA,
HO MO 0OBEKTUBHBIM MPUYMHAM €My 3TO ObLIO 3aTpyAaHHUTeNnsHO. Hampumep, eciu
JMILO0, UMEHYyeMOoe «A.», 00paTuioch B CyJl C UCKOBBIM 3asiBICHUEM, B KOTOPOM
YTBEPXKAAN0, YTO 3aKIIOUYUI0 KpeauTHeli pgoroBop ¢ I[IAO «BocTtounslii
CKOPOCTHOI 0aHK», a 3aTeM y3Hajlo, YTOo OaHK YCTYIWJ CBOM IpaBa MO JOJTY
tpetbemy nuny - OOO «BECTA» myTéM 3akiIO4eHHUs [I0rOBOpa YCTynku. B
JAHHOM CUTyalluu MCTEL] MOXKET MPOCUTh CYJ MPU3HATH CAEIKY [0 YCTYIKE IpaB
TpeOboBaHMi OaHKa HEIECWCTBUTEIILHONW, TaK KaK OHa, [0 €ro MHEHHUIO,
NpOTUBOPEUUT cTaThe 388 I'paxknaHckoro kojaekca P® u Hapymiaer ero mpasa u
3aKOoHHbIe HWHTepechl. Ompexaenenuem cyabu IIIkoTOBCKOro palloHHOro cyzaa
[Tpumopckoro Kpast HCKOBOE 3asiBJICHHME OCTaBICHO O€3 MABWXKEHHA. A,
MPEIOCTaBIEH CPOK ISl YCTPAHEHHsI HEJOCTATKOB, U OMPENEICHO CIEIyIOUIEe:
IPEACTaBUTh CYyAy JI0Ka3aTeNbCTBA CYLIECTBOBAHHSA OCHApHBAEMOI0 JI0rOBOpa
YCTYNKH TpaBa, I0Ka3aTeIbCTBA HEBO3MOKHOCTH MOJIYYUTh YKa3aHHBINA JOTOBOP
CaMOCTOSATEIBHO.

B uactrO# >xamobe A. ObLI MOCTaBJIEH BOMPOC 00 OTMEHE OmMpeneseHUs
cynbu. CyneOHas KoJierus, pacCcMaTpuBas ajno0y, He COTJlacuiach ¢ BbIBOJAMHU
CyIbU TO CIEIYIOUUM OCHOBaHUAM. TpeOoBaHUs K (QopMe H COAECpPKAHUIO
MCKOBOTO 3asIBJICHUS, a TAaKXKE€ JIOKYMEHTbI, KOTOpPbIE MOJJIeKaT MPUOOLICHUIO K
UCKy, omnpeneneHbl nonoxenusmu crareit 131 u 132 T'TIK P®. [Ipu uzyyenun
MaTepHaoB CyJeOHas KOJUICTHS TMPHUIUIA K 3aKII0YSHUI0 O TOM, 4To (opma u
COJIEp>KaHUE MCKOBOI'O 3asBJICHHUSI A. COOTBETCTBYIOT IOJIOKEHUSM cTaTbu 131

I'TIK P®. K ucky npwiokeHbl TOKYMEHTBI, IMOATBEpKAaoIIKe (HakT oOpaliieHus
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uctiia B 6ank u OOO 115 mpeaocTaBiIeHUsT KOMUU OCIIApUBAEMOT0 JOTOBOpPA U
uHbOpPMAIIUHU O HEM.

[TockonbKy 3ampaimBaeMasi KOs JI0roBopa yCTYIIKHM MpaB TpeOOBaHM OT
OTBETYMKOB HE ObUIa MpeJCTaBi€Ha, HUCTIOM ObUIO TMOAAHO XOAATalCTBO O
COJICUCTBHM Cyna B cOOpe JoKazaTenbCTB 1o Aeiny. OJHAKO CyJ HE paccMOTpen
X0JIaTalCTBO UCTIAa 00 UCTPEOOBAHNU OCTIAPUBAEMOTO JIOTOBOPA Y OTBETYMKOB.

AHaJIoTMYHasi CUTyalllsi B HACTOSAIIEE BpPEMSl CKIIAJIBIBACTCS B BOIPOCAX
B3BICKAHUS 33/I0JKEHHOCTH 32 KUJIUITHO-KOMMYHAJIbHBIE YCIyTH. Tak, HaunHas ¢
01 ssaBaps 2023 roma BOCIIOIHEHME 3aKOHA O 3AIIMTE MTEPCOHAIBHBIX JAHHBIX IIPU
MOJTYYEHUH CBEICHUIN O 3aperuCTPUPOBAHHBIX MpaBax TpaxaaH U IOPUINUUECKUX
muu, PocpeecTp mepectan yka3plBaTb B MPEJOCTABISEMBIX BBIIMCKaX O
3apETUCTPUPOBAHHBIX MPaBaxX CBEJCHUS O BIAJCIbIaX HEJIBKMMOTO UMYIIECTRA.
Tak ’xe HE NPEeNOoCTaBISIOTCS MACMOPTHO-YETHBIMU CIIY>)KOaMH CBEJCHUSI O
3apEruCTPUPOBAHHBIX JIMIAX, O0S3aHHOCTD IO OIUIATE YKUJIUIIIHO-KOMMYHAaJIbHBIX
YCIYT BO3JAaraeTcs TaK € W Ha HUX. B 3TOW CBA3M yIpaBisIONME U
pecypcocHabKaroIIie OpraHu3allui BRIHYKIEHBI 00paIiaThCsi P PAaCCMOTPEHUHU
nena o B3bickanuu JKKY B cyn ¢ xogaTalicTBoM 00 uCTpeOOBAHUU JOKA3aTEIbCTB
— B BUJIE UCTPEOOBAHUS CBEJACHHS O COOCTBEHHMKAX MOMEIICHUH, a TaKXKe JTUIaX,
B HHUX 3apETUCTPUPOBAHHBIX.

B Takux ciywasx, Korja 3aKOHOM MpPEAYyCMOTPEH 3alpeT Ha IMOJydeHUe
CBEJICHHI, KOTOpPbIE MOTYT SBIATHCS JI0KA3aTE€IbCTBOM IO Jeily, MOMOIIb B
COJICUCTBUM SBJISIETCS OOSI3aTEIbHOM ISl CyJa, B CBSA3M C TEM, YTO TaKue
JI0OKa3aTeIbCTBa SBJSIIOTCS KIO4eBbIMUA. Cya Tak € MOXET BBICTYNHUTh C
COOCTBEHHOW HWHHIIMATHUBOM 00 MCTpeOOBAaHWHU TOKA3aTENbCTB. Takas CUTyarus
MOXET OBITh MPOJUKTOBAHA HEOOXOAMMOCTBIO OMPEACIICHUS MPOIECCyaTbHOTO
cTaTyca CyJI0NpOU3BOJICTBA.

Bropoif sTan B 10OKa3pIBaHUU XapaKTepU3yeTcs cOOpoM U oOpeTeHueM
COOTBETCTBYIOIIUX JIOKa3aTelbcTB. B ciydae, eciu Takue J0Ka3aTesibCTBa

COOHMpAIOTCS  MOCPEACTBOM HUCTPEOOBaHUS, B COOTBETCTBYIOIIEM 3arpoce

29



(xomaraiicTBe) cienyer 0003HAYUTh UCTPeOyeMoe T0Ka3aTeIbCTBO, PA3bACHUTD U
yKa3aTh, T€ (PaKThl, KOTOPHIE JOKHBI OBITh OTPAXKEHBI B OTBETE, TMOO UX HATHUNE
OMPOBEPTHYTO, a B CIIy4ya€ HEBO3MOXXHOCTH TWIPEIOCTaBICHUSI TpeOyeMbIX
CBEJCHMI, IOJKHBI OBITh JaHbl COOTBETCTBYIOIIME TMOSCHEHUs, JHO0 JaHO
yKa3aHUe Ha MOPAIOK (MECTO) MOJydyeHUs HEeoOXOIUMBIX J0Ka3aTenbcTB. JIuIlo,
IPaBOCIOCOOHOE MPEJOCTABUTH 3alpallliBaeMble CY0M, TUOO UHBIM YYaCTHUKOM
CyIeOHOTO pa3dupaTenbCTBa CBEICHUS, TOMKHO MPEIOCTaBUTh TAKUE CBEJICHUS B
CYyJl WJIM COOTBETCTBYIOILEH CTOPOHE JieJa AJIs JajJbHEHIIEeH nepesadu B Cy.
BepxoBubiii Cyn Poccuniickont ®enepanuu ykas3blBa€T Ha TO, YTO CYIy
CIIEyeT YYUTHIBATh COOCTBEHHYIO pOJb B XOJI€ PACCMOTPEHHUs Jeia, MPU 3TOM
ocoboe BHUMaHHUE CIEQYeT YyHAENSATh BOMNpPOCAaM MCCIEAOBAaHUS  CIEKTpa
IPEIOCTABIEHHBIX JI0KAa3aTENbCTB, OOpaias BHUMAHUE HAa HMX JOCTaTOYHOCTb.
BHuMaHue yKa3aHHOMY CJEAyeT YACNATh YXKE€ Ha dTare MoAroToBkd. IIpm stom,
HECMOTpPsI Ha TO, 4YTO CTOPOHBI W HHBIE YYAaCTHUKHM MPOLECCAa HAJCIICHBI
npoleccyalbHbIMU MTpaBaMU MPEJICTABICHUS JOKA3aTeIbCTB MO JAENy, B KaKIOM
KOHKPETHOM JIeJie CIeAyeT YUHUThIBaTh (PAaKTUUYECKOE IOJIOKEHHUE CTOPOH (MX
OTHOUIEHUS! JPYr KO JpYyry) MPUMEHSAS COOTBETCTBYIOIIME HOPMBI NpaBa H
COOTHOCS MX C BOMNPOCOM (PUKTUBHOCTH AOKa3aTeNlbCTB. Cylibs JOIKEH YETKO
yKa3bIBaTh Ha OO0S3aHHOCTH CTOPOH IO IMPEICTaBICHUIO JO0Ka3aTelbCTB U
MOCJIEICTBUSI HEUCITOJIHEHUSI ATUX 00g3aHHOCTEN. BaskHO, YTOOBI Cy/1bsi BHIICHUIL,
KaKHe JI0Ka3aTebCTBAa MOTYT ObITh IPEICTABICHBI CTOPOHAMH JIJISl TOITBEP K ICHUS
UX apryMEHTOB, U TIOMOT YKa3aTh Ha BO3MOXHBIE MPEMNSATCTBUS B 3TOM Mpolecce, a
TaK)K€ OKa3bIBAaTh COJIEUCTBHE B COOpE U 3ampoce HEOOXOAUMBIX JOKA3aTeIbCTB B
COOTBETCTBHUH C 3allPOCaAaMH CTOPOH M PYTUX YUYaCTHHKOB jeia.[35]
HccnenoBanne M OILIGHKA JI0KA3aTENbCTB SBISIIOTCA TOCIEOHEN cTaauen
npolecca JA0Ka3blBaHUA B cyneOHoM mporiecce. [1o onpenenenuto, 3To 03HavaeT
JETANbHOE HM3YYEHHE CYJIOM BCEX NPEICTABIECHHBIX J0KAa3aTENbCTB C LEJBIO
(bopMHpOBaHUS CBOETO BHYTPEHHErO YOEXKIEHHSI OTHOCUTENIBHO JOCTOBEPHOCTH

(dbakToB, Ha OCHOBE KOTOpPHIX OyJE€T BBIHECEHO pelieHue. B coOTBETCTBUM ¢
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nyakToM 1 crateu 157 TTIK, cyn oOs3aH COOCTBEHHOPYYHO MPOBECTH AHAIIN3
MPEACTABIICHHBIX B JEJIO JOKA3aTelbCTB: BBICIYIIATh TOSCHEHHUS CTOPOH U
CBUJACTENCH, W3YYHTh 3aKJIIOUEHHUS JKCIEPTOB, MPOKOHCYJIBTUPOBATHCS C
CHEIUAINCTAMH, O3HAKOMUTHCS C THCHMEHHBIMA MaTepuajiaMd, OCMOTPEThH
duznyecKkue J10KazaTeabCTBa, MPOCIYIIaTh ayauo3alliCd H  TPOCMOTPETH
BUJICO3AITHCH.

[Ipu mpoBezeHUH UCCIIEOBaHMS JAOKA3aTeNbCTB CYAOM Ba)XKHO COOJIIO/IATh
MPUHITUI HEMOCPEACTBEHHOCTH CYACOHOro pa3OupaTesibCcTBa, YTO MPEIINoJiaracT
HETMOCPEICTBEHHOE HM3yUeHHWE W OIIEHKY BCEX MPE/ICTAaBICHHBIX JI0KA3aTEIhCTB
camuM cynoM. HecoOmiogeHne STOro MPHUHIMIIA CUHATAETCS  CEPHE3HBIM
HapyIIEHUEM U MOKET NMPUBECTU K OTMEHE penieHus cyaa. Hanpumep, B ciydae ¢
pacCMOTpEHHEM UCKa O TMpPHU3HAHUM TpaBa COOCTBEHHOCTH Ha Tapax,
aneJUIAIMOHHAs WHCTAHIMA OTMEHWIA DPEIICHHE Cyna, TaK KaK CyJ MpHUIIen K
BBIBOJlY Ha OCHOBAHMM YIIOMHUHAHMS WJICHCKOW KHWKKH BiaJieliblla rapaxa, He
UCCIIEIOBAaB CaM JOKYMEHT B CyIeOHOM 3acelaHuu, WCXOJsi TOJIbKO U3
HE3aBEPEHHOW KOIWHU JAaHHOTO JIOKYMEHTA, MPE/ICTABICHHON B MaTepuaax Jena.
OO60CHOBaHHOCTH YKa3aHHOTO JIOKA3aTeIhCTBA B PEIICHUH Cy/ia Oblia MOIBEprHyTa
COMHEHHMIO, U TIOATOMY PEIICHHE Cy/a OblI0 0TMeHEeHO.[32]

CoryiacHO OJHOMY U3 KPUTEPHEB OIEHKH J0Ka3aTeIbCTB, HEOOXOAMMO
MIPOBECTH BCECTOPOHHIOI MPOBEPKY KAXKIOTO JOBOJA, MPEICTABICHHOTO BCEMHU
YY4aCTHUKAMU JIeJia, ¥ TTPOU3BECTH X HE3aBUCUMYIO M OECIPUCTPACTHYIO OIICHKY
0e3 MpOoABICHUS KaKOW-TH00 3aMHTEPECOBAHHOCTH. JIpyruM KpUTEPHEM SIBIISCTCS
00513aTeTLHOCTD TMOJIHOTO MCCIIEOBAHUS BCEX MPEICTaBICHHBIX JOKA3aTEIbCTB B
COBOKYITHOCTH, TPH O3TOM YUYUTHIBAS TOJBKO JIOMYCTHUMBIC JTOKa3aTEIbCTBA.
BaxHBIM acIeKTOM TakKe SBISETCS OOBEKTHBHOE MCCIIECIOBAHUE JTOKA3aTEIbCTB
0e3 TIPOsBJICHUS KAaKOW-THO0 TIPEIB3ATOCTH WIIH TIPEAYOCKICHHS.

Hcxons U3 NMaHHBIX BBICKA3bIBAHWW, MOMKHO CJENIaTh BBIBOJ O TOM, YTO
OIICHKA JI0KA3aTeIbCTB MPEICTABISET COO0M KOTHUTUBHYIO JEATEIILHOCTH Cy/1a WITH

CyJbH, HAIIPABJICHHYI) Ha dHAJIMU3 KaXAOI'0 OTACIILHOI'O I0Ka3aTcCiibCTBA, HUX
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OTHOILIEHUH IPYT K IPYTY U COBOKYITHOCTH BCEX COOPAHHBIX B XOJI€ PACCMOTPEHUS
nena pAoka3zarenbcTB. OIIGHKa 3aKI04YaeTcs B ONPENENIEHUH JIOMyCTHMOCTH,
3HAYMMOCTH, JOCTOBEPHOCTH M JOCTATOYHOCTH (DAKTUYECKUX JaHHBIX JUIS
BBIPAOOTKH YOEKIEHUA Cya O MPaBUIBHOCTH IPUHUMAEMOIO PELICHMS.

ITo muenuto C.B. KypbuiéBa, olleHKa JOKa3aTEIbCTB SBIISIETCS AKTOM MBICIIH,
JIOTUYECKOM OIepalnei, BBIXOISIICH 3a paMKU POCTOr0 aHaIM3a J0KAa3aTeIbCTB U
NOTPYKEHHOW B cdepy YHUCTO JIOTHYECKOTO MBIIUICHUS, OTJIMYHOTO OT
npoIiecCyaTbHBIX MOMEHTOB Cy1eOHOT0 pa3oupatesbeTna.[18]

Kak nonaraer b.T.MartomuH, «OIEHKY CYJI€OHBIX JOKa3aTEIbCTB CIEAYET
paccMaTpuBaTh HE TOJIBKO KakK JIOTMYECKYIO ONEPAIMI0, HO M KaK COCTABHOM
NIEMEHT  BCEr0  Ipolecca  JIOKA3bIBaHUSA, B  ONPENEIEHHOW  CTENEHHU
ypETyJIMPOBaHHBIA HOPMaMU TPOIIECCYaTbHOTO TpaBay.[19]

B coorBerctBUM ¢ pazpiacHeHusMH BepxoBHoro cyxa Poccuiickon
denepanuu, €cid BO3HUKAIOT COMHEHHA Yy CyJa WIH Y CTOPOH IO IOBOXY
JIOCTOBEPHOCTH TPEACTABICHHBIX JOKA3aTEJIbCTB, TAaKWE€ COMHEHHSI HYKHO
pa3pemiatb IMyTEM MX COMNOCTABICHUS C JAPYTMMH YCTAaHOBJIEHHBIMU CYJIOM
JI0KA3aTeJIbCTBaMH, IMPOBEPKON JOKYMEHTOB Ha MPaBUIBHOCTh COJEPKAHUS U
opopMIIEeHHUS, a TaKK€ HA3HAUYCHHWEM OKCHEPTHU3bl B CIIydae HEOOXOIUMOCTH.
BaxHO MOIUEpPKHYTh, UYTO UTOTOBBIE HANPABIICHUS JOKA3bIBAHUS, AHATU3UPYEMBIE
CYJIOM U SIBJISIOIIMECS (PYHIAMEHTOM JIJIsl BBIHECEHUS Cy/1Ie0HOTO aKTa — pelieHus,
BKJIFOYAIOT B ceOsl: MPaBUIILHOE YCTAHOBIIEHNE (PAKTOB CIIOpa, aJIeKBaTHAS OIICHKA
JI0KA3aTeNIbCTB, MPAaBUIIBHOE TOJIKOBAHUE YCTAHOBJICHHBIX (DAKTOB M MPaBUIbHOE
NPUMEHEHHE 3aKOHOIaTeIbCTBA MPH paCCMOTPeHUH Jiena.[ 36]

Bompoc o nenu cyaeOHOro 1oKa3bIBaHUS SBISETCS MPEIMETOM JIUCKYCCHUH.
B ykazanHoO! AMCKyCcCUM MPUHUMAIOT Y4aCTHE KaK 3aKOHOIATeI!, TaK U MPAKTUKU
1 0€3yCIIOBHO yU€HBIE FOPUCTHI.

Y KaXI0oM KaTeropuy JML, 3aJCHCTBOBAHHBIX B JMCKYCCHH, CYIIECTBYET
COOCTBEHHOE MOHUMaHue Bompoca. Tak, 3aKOHOJATENb 3a4acTyl0 OMUpPAEeTCs Ha

MHEHHE  YYEHBIX  IOPUCTOB HW  MPAKTHUKOB  (PaOOTHUKOB  CHCTEMBI
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IPABOOXPAHUTENBHBIX OpPraHOB, Cy/Ad); MPAKTUKU B OOJbIIEH CTENEHU
IPUJIEPKUBAIOTCS TOTO MHEHHS, UYTO IIENbI0 CyA€OHOTO JOKa3bIBaHUS SIBIISETCS
BBIHECEHHE UTOTOBOI'O OOOCHOBAHHOTO PELICHMUS.

BONBIIMHCTBO yYEHBIX IOPUCTOB CUMTAIOT, YTO UEIbIO CyAEOHOrO
JIOKa3bIBAHMSI SIBJISICTCSL YCTAHOBIICHNE HUCTUHBI 10 pa3periacMoMy Aeiry. XOTs IpU
ATOM BO3HUKAIOT PA3JIMYHBIE B3IJIAbI HA OIpeEaeeHue 3TOW UCTUHBI. OnHaKo, B
LIEJIOM MOJKHO CKa3aTh, YTO OCHOBHAs L[€JIb - YCTAHOBJICHHE Cy1€OHON UCTHHBI.

Cyn 00s13aH peAnpuHATh BCE BO3MOXKHBIE AEUCTBUS 1711 AOCTUKEHUS ITON
eI, B COOTBETCTBMM C MPHUHIMIAMHA TPa)XAaHCKOTO CyJIOIPOU3BOJICTBA.
CoOBpeMEHHBIN TPAKIAHCKANA MPOLECC MOAPAa3yMEBAET, YTO OCHOBHOM LEJBIO
JIOKa3bIBaHUs  SBIAETCS  NPABUJIBHOE W CBOEBPEMEHHOE  YCTaHOBJICHUE

IOpUINYECKUX (PaKTOB MO KOHKPETHOMY JIETTy.
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2. IloHsiTHE T0KA3aTEJILCTB, HX HCCJIEOBAHHUE H OIIEHKA

2.1 IlousiTHe JOKA3aTENBCTB B IPAKIAHCKOM IpoLecce

B cr. 65 I'TIK P® 3adukcupoBaHo, 4yTO B KayecTBE JI0KA3aTEIbCTB B
IPKIAHCKOM MPOIIECCE HEMOCPEACTBEHHO BBICTYHAIOT CBEICHHUS O COOBITHSX,
MOCTYNUBIIIKE B TOPSJKE HAa OCHOBE JCHCTBYIOIIETO 3aKOHOJATENIbCTBA HalIEH
CTpaHBbI, 32 CUYET KOTOPBIX COOTBETCTBYIOMIAS CyNeOHAs WHCTAHITUS OCYIICCTBIISIET
YCTAHOBJICHHE HaJW4HUsl JIMOO OTCYTCTBHS OOCTOSITEILCTB JJIS IMOATBEPKIACHUS
MPAaBOMEPHOCTH TPEOOBAHUM CTOPOH, BKJIIOYAs WHBIE 3HAYMMBbIC [JIs Jefia
oOcTosATeNnbcTBA. MHOTHME TMPEICTaBUTEINM COBPEMEHHBIX HAy4YHBIX KpYTOB
OTMEYAIOT, YTO TMOHATHE «J0Ka3aTeIbCTBA» BKIHOYAET B ceOs MHOOpMAIIHIO,
NpeAHAa3HAYCHHYI0 i1 YOeXJeHUs Cyla B HaJIUYUU WIK OTCYTCTBUU
OTpeNIeICHHOr0 (paKTa, HMMEIOIIEr0 KIIOYEBOE 3HAYCHHE JUIS  pa3pelICHUs
criopa.[21]

Ha ceromnsuiHuii 1eHb paccMaTpUBAEMbBIA B HACTOSILEM HCCICIOBAHUU
TEPMHUH «JIOKA3aTeIbCTBA» HEMOCPEICTBEHHO (PUTypupyeT B 3akoHomatesbeTBe ['K,
AIIK n VIIK P®. Ha ocnoBe ct. 64 AIIK P®, B KauecTBe HA0Ka3aTEILCTB
BBICTYIIAIOT CBEACHUS O COOBITHSX, TOCTYNMHMBIIHE B TIOPSAJIKE Ha OCHOBE
JNEUCTBYIONIErO0  3aKOHOJATEJIbCTBA  HAIllell  CTpaHbl, 3a CYET KOTOPHIX
COOTBETCTBYIOIIAS CyJeOHasi MHCTAHIMs 3aHUMAETCsl YCTAHOBJIEHHEM (PAaKTOB B
OTHOIIICHUH TPeOOBaHUHN 1 BO3paKECHUN CTOPOH, BKIIFOYAsT HEIIOCPEICTBEHHO MHBIC
3HAYMMBbIC IS Jie)ia 00CTOATEIbCTRA.[24]

Uto xe kacaercsi YIIK P®, To 31mech BbllieyKa3aHHbIA TepMUH (CT. 74)
paccMaTpUBaETCAd B KAYECTBE COOTBETCTBYIOUIUMX CBEJCHUI, HA OCHOBE KOTOPBIX
cyneOHasi WHCTaHUMsI, JUOO WHBIC 3aWHTEPECOBAHHBIC CTOPOHBI (HAMpPUMED,
CJIeI0OBATEeNh) 3aHUMAIOTCSl YCTAaHOBJICHHEM (DAKTOB B YrOJIOBHOM JIeJie, BKITFOUAS
HETMOCPECTBEHHO HHBIEC 3HAUMMBIE JIJI JAHHOTO Jiejia 00CTOATENbCTBA. B KauecTBe
3aMHTEPECOBAHHBIX JIUI BRICTYIAIOT TAKXKE I03HABATEb WU MPOKYpop.[27]

B crarbe 29 Konekca aqMuHUCTpaTUBHOTO CyIonpou3BoacTBa Poccuiickoii
denepanii YTOUHSIETCS MOHATHE JOKA3aTeNILCTB B a/IMUHUCTPATUBHOM ITPOIIECCE.
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CornacHO 3TOMY ONpEIEICHUIO, JOKA3aTeNbCTBAMHU CUYUTAIOTCS HH(OpMamus o
COOBITHSIX M  OOCTOSITENbCTBAX, IIOJAYYEHHAs CYAOM B COOTBETCTBHUM C
YCTAHOBJICHHBIM 3aKOHOM. OTH JAaHHBIE SIBJISIIOTCS OCHOBOW I MOATBEPKIACHUS
WIA ONIPOBEPKEHUA (PAKTOB, BHIABUTAEMBIX CTOPOHAMH aJIMUHUCTPATUBHOTO JIena,
BKJIIOYAs HEMOCPEICTBEHHO HWHBIE 3HAYMMBIE acCIEeKThl ISl JaHHOro nena. B
MPOIIECCE  PACCMOTPEHMS  BBINICYKAa3aHHOTO TEPMHUHA B  JICMCTBYIOLIHUX
3aKOHO/IATEJIbHBIX aKTaX Ba)KHO aKIEHTHPOBATh 0CO00E BHUMAHHUE HA CIEAYIOLIEM
oOcTosaTenscTBe. [IpakTHyecku Be3lle paccMaTpUBacMoOe MOHATHE (PUTYpUPYET B
KaueCTBE CBEJICHUH O COOBITUAX, B COOTBETCTBUM C KOTOPBIMHU Cy/1€OHAasE HHCTAHIIUS
3aHMMAETCs] YCTAHOBJICHHEM KOHKPETHBIX 00CTOSATENBCTB, MPEACTABISIOIINX COO0M
BBICOKYIO 3HAYMMOCTb JUJIS JAHHOTO JeJIa.

Tak, Be3nge oTpaxkaercs, yTo MHGoOpMalKs 0 (aKkTax yCTaHABIUBAETCA MpU
IIOMOILM CHEUAIBHBIX CPEACTB, IEPEUECHb KOTOPBIX IIPONKCAH B 3aKOHOATEIBHBIX
JOKYMEHTaX. B KOHTEeKCTe akTyalbHOCTHU BBIITYCKHON KBaJU(UKALMOHHON pabOThI
ObLJIO MOJYEPKHYTO, 4YTO B TEOPUU IMPOLECCYaTbHOr0 IpaBa IMPOJOJIKAIOT
BO3HMKATh JAUCKYCCUHM U NPEHUS B OTHOLIEHWH ITPABOBOIO CTaTyCa M TOJKOBAHMS
CyJEeOHBIX TOKa3aTebCTB. BOZHUKHOBEHUE MOJAOOHBIX CIIOPOB MPOU3OILIO €UI€ BO
BpeMsi CCCP, u Takue qUCKYCCUU NPOIOJIKAKTCA TAKKE B COBPEMEHHBIX HAYUHBIX
kpyrax. Takxe oHM 3a4acTyio (UTYpUPYIOT B Pa3IMYHONW HAYYHOMW JIUTEpaAType.
Tak, nmo wmuHennto C.B. KyppuieBa, TOIKOBaHME JOKAa3aTENbCTB CIEAYET
OCYIIECTBIISITh B KadecTBE OOBEKTUBHBIX (DAKTOB, TMOCPEICTBOM KOTOPBIX
NPEACTABIACTCS  BO3MOXKHBIM ~ OCYUIECTBUTH  YCTAHOBJIEHHE  HEU3BECTHBIX
O00CTOSITENBCTB, OT KOTOPHIX B TMOCIEAYIOINIEM HEMOCPEACTBEHHO MOKHO
OTTaJIKUBaThHCs.[18]

MHorue npeacTaBuTeNd COBPEMEHHOTO HAy4YHOT'O0 COOOIIECTBA MPEIaraiT
OCYLIECTBJISITh TOJIKOBAHUE BBIIIEYKa3aHHOI'O TEPMUHA B KayeCTBE LIEJIOU
KOHIIEMIINH, B KOTOPOW OTpakaeTcsi coBmnaieHue (opMbl Iporiecca U Coaep>KaHusl.
To ecTh peyb B JaHHOM CIy4yae HEMOCPEACTBEHHO MAET 00 UX COOTBETCTBUH, A,

CJICAOBATCIIbHO, B JOKa3aTCJIIbCTBAX HWMCIOT OI'POMHYHO 3HAYUMMOCTH KIIFOUYCBBLIC
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COCTABJISIFOIINE, CPEIU KOTOPBIX BBIICIUM, MPEXKAE BCETO, CBEACHUS O akTax (To
€CTh peYb UJET O COJIEPKAHWM), & TAKKE METOAbl UX MOATBEPKACHUS (KOoria
roBoputcst 0 hopme). OTaeabHbIE PEICTABUTEIN COBPEMEHHBIX HAYUHBIX KPYTOB,
3aHUMAIOIIUECS HM3YYCHHEM TEOPHH JI0Ka3aTeNbCTB, O3BYYHIN OOBCKTHBHBIC
JOBOABl B TIOAJEPKKY BBINICYKAa3aHHOM TOUKM 3peHus. PaccmaTpuBaembie
KOHLIETITYaJIbHbIE OCHOBBI  OBUIM  YCHENIHO TPUMEHEHbl K TpeOOoBaHUSM
MIPaBONPUMEHUTEIBHON TPAKTUKH, & TAK)KE B HACTOSAILEE BPEMS HEMTOCPEICTBEHHO
GbUrypupyroT B IEUCTBYIOIIEM 3aKOHOIATENLCTBE Halllel CTpaHbl.[1]

HexoTopble mpeactaBUTeNd  COBPEMEHHOTO HAy4YHOrO  COOOIIECTBa
MPEIIIOKUITA UHBIE ONPEICIICHUS PACCMaTPUBAEMOI0 B HACTOSIIEM MCCIIEIOBAHUN
nousAtus. Tak, B HayuHbIX Tpynax A.B. MenexuHa aHaIW3upyeMblii TEpMUH
npejJiaraeTcsi  paccMaTpuBaThb — KadyeCcTBE  CBEIEGHMM 0  (haKTHYECKUX
oOcTosTenbcTBaX. To €CTh 10Ka3aTENbCTBO (DUTYPUPYET B KauecTBE MHGOPMAIIUH O
dakTax, TMOCKOJbKY, [0 MHEHHUIO aBTOpa, HENb3s €ro paccMaTpUBaTh
HCKJIIOUUTEILHO B BHUJIE OMNPEAECICHHBIX [IOBOJOB B IPOIIECCE BEIACHHS CHOpA.
NMeHHO M03TOMYy, KaK IMOJYEPKUBAET UCCIIEI0BATENb, P€Ub B JAHHOM CJIy4ae UIET
Takke 00 MCTOYHMKAX BBINICYKA3aHHBIX CBEJICHHM, TO €CTh O PAa3JUYHBIX aKTax,
JOKYMEHTAI[MH M MMoKa3aHusx ceuaerencii.[20]

Kak ormeuaer A.I'. KoBaneHko, B TOJIKOBAHUH paccMaTPUBAEMOr0 TEPMHUHA
BAXXHO AaKIEHTUPOBATh 0CO00O€ BHUMaHUE HAa €ro PacCMOTPEHUM B KaueCcTBE
MHCTPYMEHTA  yCTAHOBJIEHUWS  HWCTUHBI 1O  JAHHOMY  JE€Jy,  BKIIO4Yas

HETOCPEACTBEHHO JI0ObIE IPYTre 3HAYMMBbIE JJ1s1 HEro 00CTOSTENhCTBA.[25 ]

2.2 TIpouecc uccjieI0BaHMsl M OLIEHKH I0KA3aTeJIbCTB

B mporecce paccMoTpeHus jgena s CyJleOHOW WHCTAHIIMM OTPOMHYHO
3HAUMMOCTh HMMEET COOTBETCTBUE MPEAYCMOTPEHHBIM KpHUTEpUSIM (HAa OCHOBE
JEUCTBYIOIIErO0 3aKOHOAATEIbCTBA HAIICW CTpPaHbl) MOJYYEHHBIX CBEICHUN B
KAueCTBE JO0KAa3aTeNbCTB, I'NI€ KAUECTBE KIIFOUEBOTO KPUTEPHUS PACCMATPUBAETCS

HaIW4Yue ux HeHOCpeﬂCTBeHHOﬁ CBA3H C (I)aKTaMI/I, noaJjicKalliuMn yCTaHOBJICHUTO.
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CornacHO JACHCTBYIOIIEMY Ha CETOAHSIIHUNA JI€Hb 3aKOHOAATENbCTBY HAILIETO
rocynapctea (I'TIK P®), mno cpaBHEHHMI0O C COBETCKUM, pPacCMOTPEHUE
JIOKA3aTeNIbCTB OCYIIECTBISIETCS B KAUECTBE OINpPEACIEHHBIX CBEICHUN O (haKTax.
Yro Ke KacaeTcsi HEMOCPEACTBEHHO COBETCKOTO MEPHOJA, TO J0KAa3aTeIbCTBAMU
SBJISUTACh TMPAKTUYECKU JIOObIE (DaKThl, B COOTBETCTBUU C KOTOPBIMH Cy/eOHas
WHCTAHIMs  3aHUMalach  YCTAHOBJICHUEM  Haduuug  JUOO  OTCYTCTBUS
COOTBETCTBYIOIINX OOCTOATENBCTB (BKJIIOUAsi TAK)KE WHBIE 3HAUYUMBIE JIJIs1 TAHHOTO
nena ¢axtsl).[38]

[Ipu aHanm3e 0OKa3aTeNbCTB B IOPHUINYECKON cepe 4acTo UCHOJIb3YETCs
nHpopmarmonueii moaxoAd. Ilo muenunro A.A. MoxoBa, B KauecTBE CBEICHUM
OCYIIECTBIISICTCS. PACCMOTPEHUE PA3JIMYHBIX COOOIICHU, B COOTBETCTBUU C
KOTOPBIMH MPOU3BOAUTCS ycTaHOBIIeHHE (DakTOB. [loaTOMY B KauecTBe coaepkaHus
JIOKA3aTeNIbCTB HETIOCPEACTBEHHO (PUTYPHUPYIOT CBEJIeHUs O (haKTaX, yCTAaHOBIICHUE
KOTOPBIX OCYILIECTBIISIETCA B IPOIIECCE PACCMOTpEHUsl Aena. TeM caMbIM, BCE
OOBEKThI, KaK TpPaBUJIO, COJAEPKATCSI HAa KOHKPETHOM HOCUTENIE B BHUJE
OTIPEJICIICHHOTO 00pasa.

Kak ormeuwaer W.B. PemerHukoBa, TOIKOBaHME pACCMAaTPUBAEMOIO B
HACTOSILIEM MCCIIETOBAHUM TEPMUHA CIEAYET OCYIIECTBIATh B KAUE€CTBE CBEACHUN
00 00CTOATENHCTBAX, MOMJICKAIINX JOKA3bIBAHUIO, a4 TAKXKE BKIIOYAIONIUX HX B
ceOs1. TakuMm 00pa3oMm, B MPOIECCE MX HCCIENOBAHUS CYOBEKTHl JOKa3bIBAHUS
JIEJIal0T COOTBETCTBYIOIINE BHIBOJIBI B OTHOIIIEHUH TAHHOTO JieNa. To eCTh B JaHHOM
cllyuae TOBOPUTCS O TOM, YTO BCE OOCTOSITENIbCTBA TIIATCIBHO H3y4aroTcs.[23]
Takke OTHOenbHbIE TPEJACTABUTEIM COBPEMEHHOIO HAy4YyHOTO COOOIIEeCcTBa
aKIIEHTUPYIOT 0c000€ BHUMAaHUE HA TOXKIECTBEHHOCTH TEPMHUHOB «HH(POpMAIUS U
cBeAcHH».[12]

- JlokazarenbcTBa B KOHTEKCTE OOJIBITUHCTBA CUTYAIMK MPEACTABIISIIOT
coboit mHpopmaruio o ¢akTax, pacCMaTPUBAEMBIX B JeNax, W JIUIIb B PEIKUX
ciydasx (akTel camMu MO cebe BBICTYNMAlOT B pOJIM JOKa3aTelabCTB. bes

O6’B€KTI/IBI/Ip0BaHBI qcpe3 OHNpCACIICHHBIC CpPCACTBA MOOKA3bIBAHHA IIPHUHATHUC
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CBEJICHUII HE MOXET NpoUu3BOAUTHCS B cyne. CorjacHo JEHUCTBYIONIEMY Ha
CETOJIHSIIIIHUI JIeHb 3aKOHOJATEIbCTBY HAlIEd CTpaHbl, CYIIECTBYET CIHCOK
CPE/ICTB JOKa3bIBaHUs, MPEJCTABICHHBIA MMOKa3aHUSAMU CBUACTENCH, pa3TuIHBIMU
ayJIM03aIrCIMU, 3aKITI0YEHUSIMU SKCTIEPTOB U T.]I.

OrpoMHyI0 3HAYUMOCTBH JIJISl JTIOKA3aTeJbCTB HEIMOCPEACTBEHHO HMMEET HX
OTHOCHUMOCTh, UMEIOIIIasi TECHYIO0 CBs3b ¢ 00beKkTOM Joka3biBaHus. Ct. 59 T'TIK
MOTYEPKUBACT, YTO JJISI CyIeOHON MHCTAHIIUH UMEIOT 0COOYIO0 3HAYMMOCTD JIUIIIh
JI0OKa3aTeIbCTBa, 00JIaIaf0I1e peJIeBaHTHRIM 3HAYEHHUEM JIJIS TAaHHOTO Jiena. Takum
o0pazoM, peub UAET UCKIIOUMUTENIHHO O J0KA3aTeNbCTBaX, UMEIOIIUX OTPOMHYIO
3HQYMMOCTh JIJIS YCTAaHOBJICHHS (PAKTOB, a, COOTBETCTBEHHO, OTHOCHUMOCTH
3aKJII0YAETCS B CIIOCOOHOCTH OKa3aTh BIUSHHE Ha YCTAHOBJICHUE HCKOMBIX (DAKTOB.
He TOJNBKO MOJOXUTENbHBIE JOKa3aTEIhCTBA, MOATBEpxkAarolue (akThl, HO U
OTpUIIATENIbHBIC JOKA3aTeIbCTBA, OIPOBEPralollie HAIMYUE OINPEIeIICHHBIX
00CTOSATEILCTB, CYUUTAIOTCS 3HAYMMBIMHU B paMKax IIpoliecca JoKa3aTeabCTB. [ 3]

JlokazaTenbCTBa, KOTOPhIE OTBEYAIOT  BBIINICYKA3aHHOMY  KPUTEPHIO,
HETIOCPECTBEHHO CIOCOOCTBYIOT 00JjIee IMOJHOIIEHHOMY OIpPEACICHUIO TIpeaMeTa
JoOKa3pIBaHusl. B kadecTBe mnpumepa B JaHHOM Cllyda€ MOKHO TNPUBECTH
paccMoTpeHue CyieOHOM MHCTAaHIIMEH Jena 00 0CBOOOXKICHHH UMYIIIECTBA HU3-TI0]
apecTa, Korja CyJ BBIICHWJ HallMuWe 3aKJIIOYEHHOTO JOTOBOpA KYIUIM-TIPOJIaKU
TPAHCIIOPTHOTO CPEJCTBA MEXIAY CTOPOHAMH, B COOTBETCTBHUM C KOTOPBIM €ro
mpojaxa Oblla OCYIIECTBICHA 3a COOTBETCTBYIOIIYIO CTOMMOCTb. Ha ocHoBe
JIOTOBOpa JCHBIM OBLIM MepeaaHbl IMPOJAABILy, a IPaBO COOCTBEHHOCTH Ha
TPAHCIIOPTHOE CPEACTBO, COOTBETCTBEHHO, MEpeNuIo K nmokynartento (m. 1 cr. 223
['K PD).

Cyn yuyuThIBaJl 3TO TIOJOKEHHE W HE MpHU3HAT MCTIA COOCTBEHHHUKOM
apECTOBAHHOTO aBTOMOOWJIS, TIOCKOJIbKY HE ObUIO YOeTUTENbHBIX JT0KA3aTEIbCTB
dakTudeckoil nepenayn umyiiectBa. Ha ocrnose ct. 56 I'K PO, xaxgas cropona
o0si3aHa TMPENCTaBUTh B CyJ CBOM JIOKa3aTeIbCTBa, IOJTBEPKIAIOIIIE

00O0CHOBAaHHOCTh CBOMX TPEOOBaHUI M BO3PAKEHUI.
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CynebHass mHCTaHUMs MoctaHoBwia, 4yTo A.A.J[. HE cMOr NHperoCTaBUTH
JIOCTAaTOYHBIE JIOKa3aTelibcTBa O (PAKTUUECKOM Tmepenaye aBTOMOOWIS B
COOTBETCTBHUH C TPEOOBAHUSIMU OTHOCUMOCTH (CTaThsl 59) U JOMYCTUMOCTH (CTAThS
60). B manHOM ciy4yae HEIOCTaTOYHO OBUIO COCTaBUTh U 3AKIIOYUTH OOBIYHBIN
JIOTOBOP KYTUIU-TIPOAQKH, YTOOBI OATBEPAUTH caM (pakT nepeiaya TPaHCIOPTHOTO
CPEACTBA, KAKOBBIM TaKK€ IIPU ITOM HE BBICTYIIAET YIPABIECHUE TaHHBIM CPEICTBOM
A.A.Jl. pu ero u3pATHH MO NPUYMHE JAJIbHEWIIEro apecta. B cynHocTH, ucren,
OpeXkIe BCEro, JOJHKEH ObLI M03a00TUTBCA O TOM, YTOOBI 3aperucTpUpOBATh
TpaHcnioptHoe cpencrBo B ['MBJIJI, a 3arem mnocraBuTh €ro Ha yder.
CoOOTBETCTBYIOIIMX MPOLEAYp C €ro CTOPOHBI OCYIIECTBIEHO HE ObLIO, a,
CIIIOBATENBHO, (PaKTUIECKU OH HE YTBEPHI CBOM NpaBa codocTBeHHOCTH. [ 30]

OnHOil M3 OCHOBHBIX COCTaBIISIIOIIMX JOKA3aTEIbCTB HEMOCPEICTBEHHO
BBICTYIIAET UX AOMYCTUMOCTh. VX cOOp IOMIKEH OCYIECTBIATHCS MPU ITOM CTPOTrO
Ha OCHOBE JICHCTBYIOIIETO 3aKOHOJATEIbCTBA HAIIEW CTPaHbl, TO €CTh B
PELYCMOTPEHHOM TMOPSAKE. YPEryJlupoOBaHUE COOTBETCTBYIOUIMX AaCHEKTOB O
JOITYCTUMOCTH OCYILIECTBIICHO AeUCTBYIOLIEeN KOHCTUTYIIMEN HaAllIero rocy1apCeTBa,
rae  3aUKCUpOBAH  3alpeT UCIHOJIb30BaHUS B  CYJIEOHBIX  MHCTAHLMSX
JI0Ka3aTeNbCTB, COOpP KOTOPBIX MPOU3BEACH C HApYILICHUEM JCHCTBYIOLIETO
3aKOHOJATENbCTBA HAWIEW CTpaHbl. 10 €CTh B [JaHHOM CJydae peub
HEIMOCPEJCTBEHHO WAET O HE3aKOHHOM IMOJIYYEHHMHM J0Ka3aTelbCTB C MOMOILBIO
COOTBETCTBYIOIIUX METOJIOB, & TAKXKE O TOM, YTO UMEET MECTO HEAOCTATOYHOE MJIU
HEJ0OCTOBEpHOE MH(GOPMHUPOBAHME YEJIOBEKAa O €ro IMpaBax MpHU OCYIIECTBICHHUH
MPOLECCYANIbHBIX AeUCTBUU. [lomydeHne mOKa3aTenbCTB W3 HEU3BECTHOTO
UCTOYHUKA TaKXe MPOTUBOPEUUT TMPHUHIMIAM JOIMYCTUMOCTH B CyAeOHOM
IIPOIIECCE.

Ct. 60 I'TIK P® oTtpaxkaeT Ba)KHOE ITPaBUIJIO OTHOCUTEJIBHO JOKA3aTEJIbCTB -
HEOOXOJMMOCTh  TOATBEPXKIACHUS  OOCTOSITENBCTB  Jiejia  OINpeleTICHHBIMU
CPEACTBAaMM  JOKa3blBaHUs, COTJIACHO 3aKOHY, MCKIIOYAET BO3MOXKHOCTh

HCIIOJIB30BaHUA JAPYTHUX JOKA3aTCILCTB AJIA 9TOM OCm. 910 IMpaBUJIO MOXKHO
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paccMaTpuBaTh Kak 00111ee PaBuiIo O JOIMYCTUMOCTH, TJI€ HapyIICHUE TIPaBUil HE
JOTTYCKAETCs, TOCKOJIbKY WX HYKHO HEYKOCHHUTEIIHHO COOJIIOIaTh.

Takum 00pa3oM, Jo0Ka3aTelbCTBa JOJDKHBI UYETKO COOTBETCTBOBATh
JCUCTBYIONIEMY 3aKOHOJATEJIbCTBY HAIlel CTpaHbl, a TaKXe MOpaJIbHBIM
npuHuunoM. Mx cOop J0DKeH NpOU3BOAUTHCS CTPOrO B COOTBETCTBHU C
YTBEPXKJAECHHBIMU TIpaBUJIAMHU C TIOCIACAYIOIIUM MPEIOCTABICHUEM CBEIACHUMN
CyneOHOW WHCTaHIUU. VICTOYHUKH TIOJIYYCHHS TOKA3aTeNIbCTB JOJIKHBI SBIISATHCS
HCKJTFOYUTEIBHO JIETATbHBIMU, TTOATOMY HX 3aKOHHOCTH OIpeJeseTcs CyaeOHon
WHCTAHIIMEH TPU CTPOrOM COOTBETCTBUU METOJaM, HCIIOIb30BaHUE KOTOPBIX
MIPOU3BOJIUTCS /11 BBISIBJICHUS (PAKTOB B paMKax JaHHOTO Jefa.

TakoB MPUHIMI JTONMYCTUMOCTH, TJe TakKKe€ BaAXKHO aKIICHTHPOBATh 0CO00E
BHUMAaHHE Ha JIBYX KIIIOUEBBIX KPUTEPUSIX: JOMYCTUMOCTh MPUMEHSETCS KaK B
oO11eM, Tak U B crieliupuIecKoM KOHTEKCTE Il BCEX BUIOB Je, TJIe HEOOXOMMO
noinyyeHne wuHopManuu. Bo-BTOpBIX, B TEOpPHH MpOIECCYaTbHOIO IIpaBa
BBIJICISIFOTCSL TIOJIOKUTENIbHBIC W OTPUIIATEIbHBIE HOPMBI JOIMYCTUMOCTH, CpEIu
KOTOPBIX TIEPBBIE OCYIIECCTBJISIOT YCTAHOBJIECHUE MCIIOJb30BAHUSI KOHKPETHBIX
JI0Ka3aTeIbCTB B paMKax IaHHOTO JIeJia, @ BTOPHIE B CBOIO OYEPEIb COAEPKAT 3apeT
Ha 1MoI00HO€E HcToab30Banue.[15]

BC P® aknentupoBana ocob0e BHUMaHHE Ha TOM, YTO CyJeOHass MHCTAHITUS
00s13aHa OCYILECTBIIATh UCIOJIb30BAHUE UCKITIOUUTENIBHO TEX J0Ka3aTeIbCTB, COOp
KOTOPBIX TMPOU3BOAWICS CTPOr0 HAa OCHOBE CYIIECTBYIOIIUX MPOLIECCYyaTbHBIX
HOpM. VX ornameHue JOJDKHO TIPOU3BOJUTHCS B TMPOIECCE 3acefaHus C
MOCJICAYIONIUM TMPEIbSIBICHUEM YyYacTHUKAM W CTOpoHaM jena (BKJIroYas
HEIOCPEJACTBEHHO PA3JUYHBIX JKCIIEPTOB, a TakXke IPH HEOOXOIUMOCTH
cujerenieit). Vcmosb3oBaHWE JOKAa3aTeNbCTB CyJAeOHOM HHCTaHIMEH, cOop
KOTOPBIX MPOU3BEIEH C HApPYIICHUEM JEHCTBYIOIIETO 3aKOHOAATEIhCTBA Halleh
CTpaHbl, He gomyckaeTcs.[34]

[Ipencrabienue, oOpaTuBIIeecs B CyjA, XOYeT MPU3HATH JIOTOBOP KYILIU-

MpoJaaxxu HGI[GI\/'ICTBI/ITGJ'ILHBIM U MPUMCHUTH INOCJIICAYIOIINC I[GI\/'ICTBI/I}I K HCMY, a
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TaKk)K€ TMOJTBEPIUTh CBOE MpaBO COOCTBEHHOCTH Ha JA0M. [lo ucKy ykaszaHbl
cienytonue (aktel: B 1990 TOmy OBLIM TIpeAOCTaBICHBI CPEACTBA IS
NpUOOPETEHUsST J1I0Ma, PACIOJOKEHHOTO PSJIOM C KOOINEPATUBHBIM 3JIaHUEM, C
LEJIBIO IOCTPOUTH Ha HEM IPOU3BOACTBEHHYIO 0a3y 1 oucC.

CornacHo jeiicTBOBaBIIEMY  3aKOHOAATENIbCTBY, OTBETYMK, OyIay4yu
COTPYIHHUKOM KOOTEpPAaTHUBA, TOHKEH ObUT 3aKIIIOUUThH JIOTOBOP KYIUIU-TIPOJAXKH Ha
ce0s1, TOCKOJIbKY TPUOOPETEHNE YACTHON HEABUKUMOCTH HE MOTJIO IIPOU3BOIUTHCS
opranuzanueii. [lozauee crapbie 37aHUs U TTOCTPOMKK HA YYacTKE ObLIA CHECEHBI
JUISl CTPOUTENLCTBA HOBBIX, KOTOPBIE OBLIM BO3BOJIUMBI 3a CUET CPEACTB U yCHIINN
uctua (koomepaTtuBa). OJHAKO OTBETYMK OTKA3bIBAETCS NPU3HABATh IIpaBa
COOCTBEHHOCTH KOOTEpaThBa Ha HOBBIE MOCTPOWKH, HCIONB3YS MX B KadyeCTBE
COOCTBEHHOI'0 JIMYHOTO UMYLIECTBA.

B pesynpraTe OBLIO OCYIIECTBIEHO HallpaBlICHHWE Jejla Ha emé OJHO
paccMOTpPEHHE MPU HAIMYUU COOTBETCTBYIOIIUX OCHOBaHUM, TO €CTh MO MPUYUHE
HEIpPEI0CTaBIECHUS UCTIIOM JJOKA3aTeJIbCTB HAMEPEHMSI TIOKYTATEeNs O 3aKII0YEHUN
uHOU cnenku. Takxke cygaeOHast MHCTAHIIMS MPU STOM HE MPHUBEJIa CChUIKK Ha TaKUE
JI0Ka3aTrelbcTBa B cBoeM pemieHuu. OH Takxke He MnpuBesl yOeIUTEeIbHBIX
JI0Ka3aTeNbCTB, MOoATBepKaatomux, uro K. gakruuecku uMen B BUIY CHEIKY, B
COOTBETCTBUHM C KOTOPOH >KUJION JIOM JOJDKEH OBbUT MEperTH B COOCTBEHHOCTH
koomnepatusa "Komoput". Mcten He npecTaBuil Cyly MMCbMEHHBIX CBUIETEIILCTB,
MOATBEPKIAIONIUX TIepeIady JoMa B COOCTBEHHOCTh KoomepaTuBy. [Ipu sTom st
MOATBEPKICHUSI OCYILIECTBICHUS BBIICYKa3aHHOW CHEJIKHM HE JOMyCKaeTcs
NPUBOJIUTH CCBUIKY Ha Moka3aHwusl ceuaerenei (. 1 cr. 162 'K P®).[31]

HenocToBepHOCTh [T0Ka3aTeIbCTB — 3TO OTCYTCTBUE COOTBETCTBUS UX
JNIEUCTBUTENBLHOCTH. Hampumep, B OIHOM H3 CIllyyaeB croopa O KadaCTpOBOM
CTOMMOCTH HEJBUKUMOCTH CYJ IEPBOM MHCTAHIIUU MIPOBEJI CYICOHYIO SKCIIEPTU3Y
oTyeTa 00 OIICHKE, MPEICTaBICHHOIO 3aKIIOYEHHs] aKUHOHEPHBIM OOIIECTBOM.
OKCIepThl NPUIUIM K BBIBOAY, YTO MPEACTABICHHBIA OTYET HE YAOBJIETBOPSET

Tpe6OBaHI/IHM 3aKOHOAATCIbCTBA IIO OL[GHO‘-IHOﬁ ACATCIBbHOCTH, a TaK¥KC HC
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BBICTYITA€T B KA4eCTBE COOTBETCTBYIONIETO JOKA3aTeIbCTBA JJIS BBISBICHUS
PBIHOYHOM CTOMMOCTH YJ9acTKa 3EMJIH.

Hcrerr He mpemocTaBWi JPYTHX JOKA3aTEIbCTB COOTBETCTBHS JJaHHOM
CTOMMOCTH Y9aCTKa CTOMMOCTH, OTPAKECHHOM B SKCTIEPTHOM OT4eTe. B CBsI3U ¢ 3 THIM
CYJIbl, pACCMaTPHBABIIIKE JIEJIO B IBYX HHCTAHIIHUSIX, TPABOMEPHO MPHUIILIN K BEIBOTY
O TOM, YTO pacxXxoAbl Ha TMPOBEICHUE CyNeOHOW OSKCHEPTU3bl I MPOBEPKH
YKa3aHHOTO OTYeTa JOJDKHBI OBITh TOKPBITHI HCTIIOM. OTO 0OYCIOBIICHO
9KCIEPTHBIM BBIBOJIOM O HECOCTOSTEILHOCTH BBIIICYKa3aHHOTO 0T4YeTa.[28]

Takum oOpa3om, mpu paccCMOTPEHUH JAefia O0COOYI0 3HAYMMOCTh HMEET
JIOCTaTOYHOCTh JIOKA3aTEIbCTB, a TAKXKE OTCYTCTBHUS UX MPOTUBOPEUUS APYT APYTY.
BaxxHo oOecreyuTs C HMX TOMOIIBIO TOJATBEPKICHUE JHUOO OMpPOBEPKEHHUE
COOTBETCTBYIOIIMX 3HAYUMBIX 00CTOSTENHCTB Aena. Kaxmoe m0ka3aTenbCcTBO MpH
ATOM YYHUTHIBAETCSI B COBOKYITHOCTH C JPYTHMH, MTOCKOJIBKY B IPOTUBHOM Cllydae
MOATBEPKICHUE OOCTOSITEIBCTB HE MPENICTABISACTCS BO3MOXKHBIM, €CJIH JIAaHHOE

J0Ka3aTCIbCTBO 6yI[€T HN30JIMPOBAHO OT APYIUX JOKA3ATCIILCTB.

2.3 IlpyuHOMO  PacKpbITHUSL  [0KA3aTeJbCTB B  TPaKIAHCKOM

CyJAONPOM3BOACTBE

Ha ceromusmnuii 1eHb, KaK W3BECTHO, OCYIIECTBISAETCS KiacCH(pUKAIUs
CyeOHBIX JOKa3aTeNbCTB IMOCPEJACTBOM COOTBETCTBYIOUIUX TPYII, YTO HMEET
OTPOMHYIO 3HAYMUMOCTh [IJISi TIPAKTUYECKON JIESITEIIbBHOCTH U OOYCIIOBIIEHO
HEOOXOJIMMOCTBIO YETKOM OIIEHKH OOBEKTHMBHOCTH JOKAa3aTCIbCTB C ITO3UIIUH
(G YHKITMOHUPYIOIIETO HA CETOJHSIIHUMN JIeHh 3aKOHOIATENIbCTBA HAIllEH CTpaHbI, a
TaKK€ HCIOJb30BaHHEM B paccMaTpUBAaeMOM 00JIaCTH ACATEILHOCTH CaMbIX
COBPEMEHHBIX IU(PPOBBIX, 1 POPMAITMOHHBIX 1 KOMMYHUKAITMOHHBIX TEXHOJIOTHH,
KaK M HEMOCPEJICTBEHHO IEPEAOBBIX CPEIACTB mepenaun HHGopmaiuu. Takue
JI0Ka3aTeNIbCTBA JIOJDKHBI BKITIOYATh B CE0sI CBEIEHUS, TOTYYECHHBIE HCKITIOUUTEIHHO
3aKOHHBIMU METOJIaMH, TO €CTh Ha ocHOBe CT. 55 I'TIK, peub uaeT o Takux BHUAAX

A0Ka3aTrcCjIbCTB, KaK CBHACTCIIbCKHUC IIOKA3aHWA, OKCIICPTHBIC 3aKJIIHOYCHUAA,
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pasznuyHble BHJIEO3alUCH U T.JA. B cilydae ke ¢ IpOoCThIMHU J10Ka3aTeabCTBAMU
10/I0OHBIX TPeOOBaHM, KaK H3BECTHO, HE MPEAYCMOTPEHO.

Takum oOpazom, KkiaccudukalMs J10Ka3aTeIbCTB  HEMOCPEACTBEHHO
MIPOU3BOIUTCS IO BCEBO3MOXKHBIM OCHOBaHMIM. Tak, OHU OBIBAIOT MEPBUYHBIMH U
IPOU3BOJAHBIMY, IJI€ B KAUECTBE COOTBETCTBYIOLIETO OCHOBAHUS BBIILIEYKA3aHHOTO
paszeneHns BBICTYNaeT cnocod ¢opMupoBanus uHpopmanuu o (pakrax. Kpome
TOT0, OHU OBIBAOT NPSIMBIMH U KOCBEHHBIMH, T'/I€ B KAUECTBE OCHOBAHUS BBICTYIIAET
UX CBSI3b C COOTBETCTBYIOUIMM (PaKTOM, MOAJIEKAILIUM JOKAa3bIBaHUIO. Takxke
CYILLECTBYIOT JOKA3aTeJIbCTBA, MOIYYEHHBIE C MOMOIIBIO ay/IMO- U BUACO3AIUCEH,
MO3TOMY OHH JEJISITCS Ha BU3YaIbHBIE U ayIHAJIbHBIE.

[Tonobnas xnaccudukamus ObuIa NPEIIOKEHa MHOTUMHU TPEACTaBUTEISIMU
COBPEMEHHBIX Hay4HbIX KpyroB (Hanpumep, O.B. badapeikuna, B.B. Edpumosa u ap.
[8]).

Kpome TOro, npyrumMm  HcCIeoBaTeNIMM  NPEIJIararoTCs  UHBIE
knaccudukanuu.[40]

Ecnu ke knaccupuuupoBaTh 10Ka3aTeabCTBA 110 KIIOUYEBBIM IpyIIaM, TO B
JAHHOM CJy4yae MpeJCTaBIsAETCS HEOOXOUMBIM OTMETUTD 2 TPYIIIbI - TIEPBUYHBIC
U TPOU3BOAHBIC, CPEAU KOTOPBIX MEPBBIE IOCTYNAKOT MPSAMO W3 NEPBUYHBIX
VCTOYHHUKOB (HAIpUMEp, 3aKIHOYEHHUS SKCIEPTOB WIM NOKA3aHMUsS CBHUIETENEH), a
BTOPbIE MPU 3TOM 3a4aCTYIO COJIEpKAaT CBEJEHUS HE TOJIbKO U3 MEPBOMCTOYHHUKOB,
HO M MOTYT OBITh NpPEJCTaBICHbl TAaKMUMHU COCTaBIIIOIIMMH, Kak, HaIlpuMep,
pasnnyHble POTOCHUMKH, KOIIUU JOKYMEHTAIUU U TIp.

[IpsiMmoe noKa3aTenbCTBO MPSIMO CBUJIETEILCTBYET O (paKkTe, KOTOPBIA HYKHO
noka3arb. Hanpumep, ecinu JOHKHUK MOANKCAN PACIIMCKY U HOTAPUAJIBHO 3aBEPHIT
ee, 3T0 OyJeT HEMOCPEACTBEHHBIM J0Ka3aTeabCTBOM Aojra. B kauecTBe npumepa
JUISl KOCBEHHOT'O JJOKA3aTeJbCTBA B JAHHOM CIIy4ae MOXHO IPUBECTH TY KE CaMYIO
pacnmcKy, KoTopasi, OIHaKo, He Oblja 3aBepeHa y HoTapuyca. TeM He MeHee, Ipu

9TOM MPCACTABIACTCA BO3MOXHBIM OCYHICCTBIIATE €€ HMCIIOJb30BAHUC JIA
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MOJTBEPXKIEHUSI caMoro (akTta aoira, OpU YCIOBHHM NPOBEACHHUS HPHU 3TOM
ITOYEPKOBETUECKON IKCIIEPTU3BI.

Kax npaBuio, kaxxaas cyjieOHasi MHCTaHIUS aKIIECHTUPYET CBO€ BHUMAaHUE Ha
LIEJIOM KOMIUJIEKCE KOCBEHHBIX JIOKA3aTEJIbCTB B XOJAE IPUHATHSA PEIICHUM I10
BCEBO3MOKHBIM pacCMaTPUBAEMBIM cIlopaM. B kauecTBe mpuMepa B JaHHOM CI1y4ae
MoxHO TpuBecTH UMcK UW. mpotuB I'YII «PYKC» o Bo3MmemeHun MOpajgbHOIO
yimep6a. Ilo MHEHHMIO HCTHA, KHAJIOE TOMEIIEHHE O00Jaano HEeHaJIeKaIIuM
KAaueCTBOM, YTO HAHECJO CYIIECTBEHHBI BpEJ 30POBBI0 JOYEPH, A TAKKE, B
CYIIHOCTH, HAPYIIHMJIO KOHCTUTYIIMOHHOE ITPABO KUJIBLIOB HA HA/JIEXKAIYIO, TO €CTh
0JIarONPUSATHYIO BHEUIHIOIO CPENTY.

[Ipu 3TOM, COOTBETCTBEHHO, Cy/Ie¢OHasi THCTAHILIUA B XOI€ pACCMOTPEHUS Aelia
HEIMOCPEACTBEHHO OTTAJIKUBAJIACh OT BCETO KOMIUIEKCAa KOCBEHHBIX JOKA3aTENbCTB,
TO €CTh YUUTHIBAIUCH U SKCIEPTHBIEC 3AKIIOUYEHHUS], U CBUACTEIbCKUE MMOKA3aHUS, U
MIPOYHE 10KA3aTEIbCTBA.

Cya mocTtaHoBuUII, YTO CBA3b MEXAY e(PEeKTaMU B KBAPTUPE U YXYALICHUEM
3I0POBbS HMCTLOB TMOATBEPKIAECTCS HAKOIUIEHHBIMM B XOJI€ pacclie0BaHUs
JI0OKa3aTeIbCTBAMU, BKIIKOYAs KaK MPAMbBIE, TAK U KOCBEHHBIE.

Takoil MOAXOJ TO3BOJWI Cydy Y4YecTb BCE AacClEKThl Jiejla U CcAenaTh
O00OOCHOBaHHBIM BBIBOJ] HAa OCHOBE KOMIUIEKCHOM OIIEHKH MPEACTaBICHHBIX
JI0OKa3aTenbCTB. MccnenoBaHne pa3iuyHbBIX acClEKTOB, BKJIKOYAs DKCIIEPTHBIC
3aKJIIOUCHHS U TTOKA3aHUs CBUJETEINEH, MTO3BOJIMIIO Cyy U3YUUTh JIEJIO B MOJHOM
0o0beMe M MPUHATH 000CHOBaHHOE pereHue.[ 29]

[TocmoTpuM Ha pazHOOOpa3HbIE TUIIBI JOKA3aTEIbCTB, BKIIIOUYAs JIMYHBIE U
MaTepuanbHble. JIMUHBIE JOKa3aTeIhCTBAa MPEACTABISIIOT co00M wHMOpMaIuIio,
MPEAOCTABIECHHYI0 KOHKPETHBIM YYaCTHHUKOM — CTOPOHOM, CBHJAETENEM WIIU
DKCIIEPTOM, HANpaBICHHYIO Ha WHGOPMHUpPOBAHHME cyla. MaTepuaibHbIe
JI0Ka3aTeNbCTBA, B CBOIO OUEpEb, IPEACTABISAIOT COO0H 00BEKTHI pealbHOIO MUPA
WM uxX u3zo0paxkeHus. Hanpumep, NpoayKT HHU3KOTO KayecTBa MOXKET ObITh

MAaTCpUAJIbHBIM J1OKa3aTCJILCTBOM. Taxxe cJca MOXHO pacCMaTpuBaTb Kak
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MAaTEPUAIBHOE JOKA3aTEIbCTBO, HAIPUMED, €CIIH MTPOAABEL] CMOXKET I0Ka3aTh, YTO
neheKThl BO3HUKIIN U3-3a JCHCTBUN TIOKYTIATeNs, TAKUX KaK HApyIICHHE TIII0OMO Mn
JIPYTUX 3aIUTHBIX MEP.

Jlanee B HacTOSIIIEM HCCIEIOBAHUM TPEACTABISACTCS HEOOXOIUMBIM
OCYIIECTBUTH PACCMOTPEHHE BCEBO3MOKHBIX TUIIOB CyI€OHBIX TOKA3aTEIIbCTB.

[Ipuznanue (paxToB, KOTOPHIA SBIAETCS OAHUM M3 CIOCOOOB M3JIOKECHHUS
MO3UIIMNA CTOPOH, MPEJCTABISET COOON BaKHBIA METOJ CyJ€OHOTO TOKa3bIBaHMUSI.
Cya nomKeH pelnThb, TOJDKHBI JIU TaHHbIe (DaKThI ObITH MPU3HAHBI PEICBAHTHBIMU
U JTonyCcTUMbIMU Ha ocHOBE CT. 55 I'TIK P®, a Takke OLEHWUTH 3TO NMpU3HAHUE B
KOHTEKCTE JIPYTUX JI0Ka3aTeIbCTB B COOTBETCTBUU C NpaBuiamu crateu 67 I'TIK
P®. HenaBHo Bompoc 0 npusHaHuu (akTa MpoAaku KBAPTUPHI BBI3BAN TUCKYCCUIO
B BepxoBHom Cyne Poccuiickonn ®enepaunu. B manHOM ciydae, XOTS HMCTELl
MPENOCTAaBUI JIMIIh KOMHIO JIOTOBOpa, OTBETYMKU MNpU3HAIU (AKT MPOJIAXKH.
BepxoBnbiit Cya OTMEHWI NpEbIAyIINe Cy/neOHbIe PelIeHUs, MOTYCPKHYB, YTO
MPU3HAHUE BaKHBIX (PAKTOB OJTHOM M3 CTOPOH MOXKET OCBOOOIUTH IPYTYIO CTOPOHY
OT B&KHOCTH MOCJICAYIOIIETO JOKa3bIBAaHHsI PaCCMaTPUBAEMBIX 00CTOATENBCTB.[33]

CBuzeTenbCKue NOKA3aHUSl SIBISIIOTCS OJIHUM M3 KIFOYEBBIX JJIEMEHTOB
JI0Ka3aTeIbCTBEHHOTO TPoIlecca B CYJASOHBIX Jiejlax B COOTBETCTBUU co cT. 69 I'TIK
P®. CBunmerenb — 3TO YelIOBEK, KOTOPBIM BiiageeT WHGOPMAIMEH O Ba)XHBIX
00CTOATENLCTBAX JIETA.

B nanHOM ciywae pedb HEMOCPEACTBEHHO HAET 00 YCTHBIX COOOIICHHSX
rpakJiaH O HAOII0JaeMbIX COOBITUSIX.

B nporiecce paccMOoTpeHUsT CBUACTENBCKUX MOKa3aHUM Cy1eOHast MHCTAHIIUS
JIOJKHA OCYIIECTBISATh THIATEIbHBIA MX aHalW3 JJISl BBISIBJIICHUSI PEJICBAHTHOCTH,
OOBEKTUBHOCTH U JOCTOBEpPHOCTH. [Ipu 3TOM, COOTBETCTBEHHO, BO BHHUMAaHHE
OepyTcsl TakWe acheKThl, KaK BO3PACT CBHUICTEINS, €T0 COCTOSHHUE 3J0pPOBbs (HE
TOJIBKO (PU3MUECKOTO, HO M HETOCPEACTBEHHO MCHXOJIOTHYECKOTO), TUIYHOCTHHIE
XapaKTepUCTUKN U MPOYHME HEMAJOBa)XXHbIE ACHEKTHI. [IoMMMO 3TOro, BHUMaHue

TAKKC HCIIOCPCACTBCHHO AKIICHTUPYCTCS Ha H36J’IIOI[aeMBIX CBHJICTCIICM BHCIIHUX
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yCJIOBUH (TO €CTh B IAHHOM CITy4ae pedb, HAPUMEpP, UJIET O TIOTOJHBIX YCIOBHSIX,
MPOJIOIKUTEILHOCTA HAOJIOACHUS, CTENEHW BUIUMOCTA M OCBEILICHHUS U TIp.).
OrpoMHOM 3HAYUMOCTBIO TMPU ITOM TakKe 00JadaeT BPEMEHHOM IPOMEKYTOK
MEXK]y J1auel MOKa3aHUM U HEMOCPEJICTBEHHO CaMHUM COOBITUEM, O KOTOPOM HJIET
peub. KpoMe Toro, yduThIBarOTCS OOCTOATENBCTBA IOJYYEHHUS CBHUICTEIBCKUX
nokazanuii. TakuM oOpa3oM, Ha OCHOBE BBIIICYKa3aHHBIX OCHOBHBIX (PAaKTOPOB
cyneOHast MHCTaHIMS HETTOCPEICTBEHHO OIICHUBACT MTOKA3aHMS CBUICTEICH.

[Ipu OTCYTCTBUH CBEICHUN, KOTOPBIE OTHOCATCS K JAENY, TaHHBIC MOKA3aHUSA
HE MOTYT BBICTYNaTh KakK JOKa3aTeIbCTBAa, ITOCKOJIbKY HEMOCPEIACTBEHHO HE
OTHOCSITCSL K aHaJIM3UPYEMbIM OOCTOATENIbCTBAM, KaK M BOT CIydae HapyIICHUI
MPAaBWI HX JOMYCTUMOCTH. IIMCBMEHHBIE HOKA3aTEIbCTBA SIBIISIFOTCS BaKHBIM
BHJIOM JIOKA3aTeNIbCTB B Cy1€OHOM Tpoiiecce, Kak onpesesneHo B ctathe 71 ['TIK PO.
OHHU BKJIIOYAIOT CBEJCHUS O HanOoJIee 3HAUMMBIX 00CTOSITEIBCTBAX Jeia (TO €CTh
pa3IMYHYI0 JIOKYMEHTAllul0 B  pa3HbIX ¢dopmax) U TMPEJCTaBICHBI B
COOTBETCTBYIOIIIMMH KAaTETOPUAMH, B UYHCJIE KOTOPBIX, B YACTHOCTH, BBIACIUM
odulragbHbpIe 1 HEOPHUIIUAIIBHBIC, PACTIOPSIUTEIIbHBIC, TTOJNIMHHUKA U KOIWH, H
Ap.

[ToaTMHHUKY SIBIISIFOTCS IEPBUYHBIMH JIOKYMEHTAMH, B TO BPEMSI KaK KOIUHU
MPEACTABIAIOT COO0M WX MyONMMKaThl WM KONMUU. ['paMOTHOE HCIIOIb30BaHUE
MUCHMEHHBIX JI0KA3aTEJIbCTB MOXET 3HAYUTEIIbHO TMOBJIUATH HA PE3YJIbTAThHI
CyZ1eOHOTO pa30oupaTeILCTBA.

B cdepe noxaspiBaHus B TpakJIaHCKUX Jejiax HaOJMI0gaeTcs pacTryliee
HCIIOJIb30BaHUE JICKTPOHHBIX JOKA3aTEIbCTB, YTO TJIABHBIM 00pa30M 00YCIIOBIICHO
aAKTUBHBIM UCIIOJIb30BAaHUEM TIEPEOBBIX MH(HOPMAIIMOHHBIX, KOMMYHUKAIIHOHHBIX
U IUGPOBBIX TeXHOJOTHM. C TOUYKU 3pEHUS JCHCTBYIONIETO HA CETOIHSIIHUMN JIeHb
3aKOHOJIATENbCTBA HAILIEW CTPaHbl, 0 HAIEMY MHEHHUIO, DJIEKTPOHHBIE JOKYMEHTHI
CIENYET OTHOCHUTH K PACCMAaTPUBAEMOW BBIIIE KATETOPUU JI0KA3aTEIbCTB. Te€M He

MEHee, CpeAl Npe/ICTaBUTeNIe COBPEMEHHBIX HAYYHBIX KPYTOB IIPOXOJST CHOPHI B
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OTHONIIEHUW TPUPOJBI TOJOOHBIX TOKA3aTeNbCTB, U JO CHUX TOP OTCYTCTBYET
SIMHBIN TTOJXO0/I B TAHHOM aCIEKTe.

Ms1 npenmnonaraeM, 4TO SJIEKTPOHHBIE JOKYMEHThI MMEIOT CMEIIaHHBIN
xapakTep. XOTS OHM TPU3HAIOTCS 3aKOHOM KaK MHChbMEHHBIC JI0Ka3aTeIhCTBA,
0oJiee MpaBUIILHO paCCMATPUBATh UX KAK KOMIUIEKC MUCbMEHHBIX M BEIIECTBEHHBIX
JIOKa3aTeJIbCTB.

[To HamieMy MHEHHIO, MPUPOJA TMOAOOHBIX TOKA3aTEIbCTB JIOJDKHA OBITH
TIIATEIBHO MCCJIE0BAHA CO CTOPOHBI MPEACTABUTENECH COBPEMEHHOTO HAYyYHOTO
coobmectBa. [TIK P® He oTpaxaeT OCHOBHbIE KpUTEPUU [UJII OLEHKH
JIOCTOBEPHOCTH JJICKTPOHHBIX JOKYMEHTOB, YTO MOXET MPHBECTH K CHUTYyaITUsIM,
KOI/Ia IOpUAMYEcKasi Cuja AJIEKTPOHHOTO JOKYMEHTa MOXKET ObITh MOJBEPrHyTa
COMHEHHIO.

BemecTBeHHbIe JOKA3aTENbCTBA BHICTYNAIOT B KAU€CTBE COOTBETCTBYIOIIUX
O00BEKTOB, KOTOPHIE CBOMMHU XapaKTEPUCTHKAMHU CIIOCOOCTBYET YCTaHOBJICHHUIO
0c000 3HauuMBbIX (akToB aJisi paccMoTpenus aena (ct. 73 I'TIK P®D). ITpaBuna ux
UCIIOJIb30BaHUsI ~ OOYCIABIMBAIOT WX  JIOMYCTUMOCTb, OOBEKTUBHOCTh M
peneBanTHOCTh. CoXpaHEHHE TIEPBOHAYAIBLHOTO COCTOSIHHSI BEIIECTBEHHOTO
JIOKA3aTelIbCTBAa WrPAaeT KIIYEBYI pOJb, IMOCKOJIBKY 3TO 00ECIeYrMBaeT €ro
CIIOCOOHOCTH OBITh HMCHOJB30BAHHBIM JUISI YCTAHOBJICHHUS (DAKTOB, BAXKHBIX IS
pazOuparenbcTBa  jAena. ['pamoTHoe — oOparieHue C  BEIECTBEHHBIMHU
JI0Ka3aTelIbCTBAaMH CYIIECTBEHHO BJIHMSET Ha Pe3yJIbTaThl CYACOHOTO MpoIriecca.

Panee B HacTosIIEM HCCIIEAOBAaHUY YK€ YIIOMHHAIIOCH 00 UCIOJIb30BAaHUU B
KayeCTBE JOKA3aTEJIbCTB BCEBO3MOXKHBIX BUJICO- U ayauo3anucend. Ha Han B3rsm,
MPUMEHEHUE TIOJI00HBIX CPENICTB 00YCIAaBIMBAET HEOOXOIUMOCTh MOCIEAYIOIIETO
BHECCHHSI COOTBETCTBYIOIINX 3aKOHOIATCIIBHBIX M3MEHECHU, HA YTO CYIIECTBYIOT
O0OBEKTUBHBIC MPUUUHBI. Tak, C y4eTOM aKTUBHOTO Pa3BUTHUS IIUPPOBOH SKOHOMUKH
Y WCIIOJIb30BAHUS MPAKTHUYECKH BO BCEX cdepax KU3HEACATEIHPHOCTH MEePEIOBBIX
MH(OPMAITMOHHBIX U HU(PPOBBIX TEXHOJOTUI, a OCOOEHHO TEXHOJOTUMN 3alliCH Ha

HI/ICppOBBIe HOCHUTCIIN, CTAHAAPTHBLIC aHAJIOI'OBBLIC MaTCpHalibl CTAJIIN PCAKOCTBIO.
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DT0 cO371aET HEKOTOPHIE CJI0KHOCTH B KBATU(DUKAITUU 3aMHCEH, TOCKOJIBKY OHU YKe
HE B NPHUBBIYHOM I HAc BUje. [IpW MCHONBb30BaHUU COBPEMEHHBIX MH(PPOBBIX
TEXHOJOTUH M  TEPEJAOBOr0  IMPOTpaMMHOrO  OOECIeYeHUs  CTaHOBHUTCSA
3aTPYJHUTEIBHBIM OCYLIECTBIISITH OMNpPEACICHUE MOJJIUHHOCTU 3aluceil, 4YTo
OCOOCHHO aKTyaJlIbHO B YCJIOBHUSX CTPEMHUTEIBHOIO Pa3BUTHSA HCKYCCTBEHHOTO
MHTEJUIEKTAa M aKTMBHOTO MCIIOJB30BAaHMUSl pa3IMyHbIX HeWpocereil. Bce 310
oOyCiTaBIMBaeT HEOOXOAMMOCTh OOecIeueHNs TOIIMHHOCTH AaHHBIX. [logo0HbIe
CJIy4yad BCE Yallle M Yallle BCTPEYaroTCs B Cy/eOHOM MPAaKTUKE, U Ha CETOHSIITHUN
JIEHb CYIIECTBYET Macca TOMY Pa3IMYHBIX TPUMEPOB.

Ha nam B3, npencraBisieTcss HEOOXOIUMbIM BHECTU COOTBETCTBYIOIIUE
3aKOHOJ1aTebHbIe U3MeHEeHUA B ¢T. 77 I'TIK PD 1151 BO3MOXXHOCTH OCYIIIECTBIICHUS
KOHCYJIbTAllMil Y KOMIIETEHTHBIX IKCIEPTOB B C(epe COBPEMEHHBIX HHUPPOBBIX
TEXHOJIOTUI JIJIs MOJATBEPAKACHUS MOJIMHHOCTH JaHHBIX.

Taxke B HACTOSIIEM MCCICAOBAHUU IMPEACTABISACTCS HEOOXOAUMBIM
OCYILIECTBUTh PACCMOTPEHHUE CYAEeOHON SKCIEPTHU3bl, BHICTYMNAIONICH B KaueCTBE
COOTBETCTBYIOIIIEIO BHJA JOKa3aTelabCcTB. Ha cerogHsmHuil AeHb Ccpeau
MPEJACTABUTENIE COBPEMEHHOIO0 HAyYHOT'O0 COOOIIECTBAa TIJIaBHBIM 00pa3oM
MPUJICP)KUBAIOTCS  €MHOTO  TOJKOBAaHMS ~ pacCMaTpUBaeMoro  TEPMHUHA,
OTTAJIKUBASICh MPU ITOM OT onpenesieHuss A.A. MoxoBa, COTJIaCHO KOTOPOMY, peyb
HEMOCPEJACTBEHHO HAET O COOTBETCTBYIOIIEM HCCIICIOBAHUM, OCYIECTBISIEMOM
po(eCCHOHANBHBIN CIIENUATUCTaM IO TMOPYYCHHUIO0 CYAeOHOW HWHCTAHIMHU TI0
HEOOXOIMMBIM OCHOBAHMSIM.

Ha ocnoBe @3 «O rocyaapcTBEHHOU CyAeOHO-IKCIIEPTHON ACATEILHOCTH B
P®y», TonkoBaHME paccMaTpMBAaEMOro B HACTOSIIEM HCCIEIOBAaHUM TEpPMHUHA
OCYIIECTBJISIETCS B KayecTBE TMpoliecca MPOBEACHUS KBaTU(DUIIMPOBAHHBIM
CHEUHUAIIMCTOM  CHEUHAIIM3UPOBAHHOTO  HUCCIEIOBAHHMS C  MOCJEAYIOIINM
poheCCHOHAIBHBIM 3aKII0UCHHEM. [Ipr 3TOM 3KCIIepT, COOTBETCTBEHHO, JHOJIKEH
o0JiaaTh HEOOXOAUMBIMU 3HAHUSMU B COOTBETCTBYIOIIUX cdepax AesATeTbHOCTH

(mampumep, HayuyHas cdepa). Tem cambIM, OCHOBHasl I€Jib HEMOCPEACTBEHHO
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CBOAWTCS K YCTAHOBJCHHWIO (HakTOB, TpeOyeMbIX JUIsl JIOKA3aTebCTB B
OTIpeICIEHHOM Jiesie, 0003HAUYCHHBIX Mepe]] CICITUATICTOM Cy1eOHON MHCTAHITHEH,
71100 MHBIMHU 3aHHTEPECOBAHHBIMU CTOPOHAMM.[26]

B coBpeMeHHBIX ycIOBUSIX cyaeOHas IKCIEpTH3a CTAaHOBUTCS Bce Oolee
3HaYMMBIM 3JIEMEHTOM TpaxkaaHckoro mporecca. Cyapl paccCMaTpruBaOT OrPOMHOE
KOJIMYECTBO JEJ, B KOTOPBIX 3aKIIOYCHHE OJKCIepTa SBISETCS KIFOYECBBIM
JI0Ka3aTeNbCTBOM. JTO HETIOCPECTBEHHO KacaeTcs, HAIpUMEp, CIIOPOB O 3aIlUTe
mpaB norpedurenei, 4To TpedyeT NpoBeIeHUs Cy1Ie0HOM HKCIIEPTU3bI. 3a4acTyIO BO
MHOTHX CHTYaITUSAX Cy/leOHbIC HHCTAHIIUN OCYIIECCTBIIIOT HA3HAUYCHNUE ITOBTOPHBIX
OKCIEPTU3 MO KOHKPETHOMY Jiely, YTO OOyClIaBIMBaeT HEOOXOAMMOCTh
3aJICUCTBOBAHMS B JIAaHHOM IIPOIECCe MCKIIOUUTEIBHO MpodhecCuOHaTbHBIX
OKCIIEPTOB MJIsI YCTAHOBJICHUS COOTBETCTBYIOMMX (DaKTOB IO Jaeny. BoT mouemy
UCIIOJIb3yeTCsl cyAieOHast sKkcrnepTru3a. B oTedecTBEHHOM MpakTHKE, KaK MpaBHIIO,
HEKOTOpbIE BUJBI JIOKA3aTEIbCTB HE BBI3BIBAIOT JOBEPHs, UTO HEMOCPEICTBEHHO
o0ycnaBiarBaeT HEOOXOAUMOCTh MPOBEJCHHS COOTBETCTBYIOMICH JKCHEPTHU3HI,
KOTOpasi Ha CETOAHSIIHUI JeHb WMEET OTPOMHYIO0 3HAUYUMOCTBH ISl Cy/eOHOM

MIPAKTHUKHU.
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3. OTaeabHbIe BONPOCHI I0KA3aTeIbCTBEHHOI0 PaBa

3.1. B3aumojeiicTBMe HOPM I'PAKIAHCKOI0 M AIMUHUCTPATHBHOTO MPaBa

B BOIIPOCE I0KA3bIBAHUS.

JlokazaTenbCcTBa UIpalOT KIIIOYEBYIO pOJIb B YCTAHOBJICHUU (DAKTOB,
CYLIECTBEHHBIX ISl Pa3pelICHHs] Jeia, MO3TOMY BONPOC HMX HAJIUYUS HMEET
orpoMHy1o 3HauuMocTh. Ha ocHoBe cT. 64 I'TIK P® u ct. 72 AIIK P®, cTtopoHbl
00JafaloT MpPaBOM Ha HAJIMYME COOTBETCTBYIOMIMX J10Ka3aTeiabCTB. OCHOBHBIM
MEXaHU3MOM 3TOrO IpoLecca sBIseTCs 3apUKCUPOBAHHBIE CY0M OINpPEACIECHHBIX
(GakToB, KOTOpbIE B OYIyIIEM MOTYT CIYXHUTb IS MOJATBEPKACHHUS CBOUX
apryMEHTOB CTOPOHOW. BaXHO OTMETHTb, YTO HMHHUIMATHBA MO OOECIEUECHHUIO
JIOKA3aTeNIbCTB MPUHAJJICKUT YJaCTHUKAM Mpolecca, a He cyay. OOBIYHO 3TO
CPEIICTBO MPUMEHSAETCSI B CllydasX, KOrJja HMEIOTCS ONaceHus, 4YTo cOop
HEOOXOIMMBIX JI0KA3aTEIBCTB MOKET OBITh 3aTPYIHUTEIILHBIM WJIH HEBO3MOKHBIM.
OngHako CTOUT OTMETUTh, YTO B IPAKTHKE TMPUMEHEHUS TAKUX [OJIOKEHUI
BO3MOXXHBI OIpeJeICHHbIE CI0KHOCTU M orpaHudeHus [17]. llens obecneueHus
JIOKAQ3aTEeNbCTB 3aKI0YACTCA B NMPEAOTBPAILCHUN TOTCHIMAIBHON MOTEPU CaMMX
JIOKA3aTelIbCTB  M3-32 PA3JIMYHBIX OOCTOSITENIbCTB, HAlpUMEp TaKUX, Kak
CKOPOIOPTAIIMECS NPOAYKTHI WA IEPECEIICHUE CBUIECTENS B JAPYI'YHO CTpaHy.
[Ipouienypa momauu 3asBICHHUS O HAJUYUM JOKA3aTeNIbCTB 3a(UKCHUpPOBaHA
HenocpeactseHHo B I'TIK m AIIK P®. Ilpu sToM, onHako, €CTb U HEKOTOPHIE
pazinuus.

B cayuae ¢ I'TIK Ba)XHO akIEHTHPOBATH BHUMAHUE HA TOM, YTO, COTJIACHO
JNIEUCTBYIOIIEMY HA CETOAHAIIHUM JIEHb 3aKOHOJATEJbCTBY HAIEH CTPaHBbI,
CYLIECTBYET BO3MOKHOCTH IOJaYd COOTBETCTBYIOUIETO 3asBJICHHUS B CyAEOHYIO
WHCTaHIHUIO JJI1 PACCMOTPEHHMs Jiejia 10 MECTy UX 0a3upoBaHMs, Jaxe B cllydae,
eciii cyneOHasi MHCTAHLHUS HE OCYIIECTBISET pPacCMOTPEHHE TAaKOro Jena Io

CYLLECTBY.
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C npyroii ctoponsl, cornacHo ATIK P®, Belieyka3zaHHOE 3asiBIEHUE JOJIKHO
OBITB MMOJJAHO B 00SA3aTEIILHOM MOPSAKE B CyI€OHYIO0 HHCTAHITUIO JIJIST PACCMOTPECHHUS
COOTBETCTBYIOIIETO Aea.

[Ipu sTOM cienyeT aklEeHTHPOBATh 0CO00€ BHUMAHHME Ha pa3HUIE B
oOecCIieueHnn JI0Ka3aTebCTB B TEX WM HHBIX CTaAMsIX CylneOHOTo mpoiiecca,
cormacio ITIK u AIIK P®, xorma B mepBoM cillydae HX OO0ECICUCHHE
MPECTABIIACTCS BO3MOXKHBIM HMCKIIIOUUTENIHHO TMOCJIEC Haydalla MPOU3BOJACTBA IO
paccmarpuBaemomy aeny. Kak ykassiBaer BC P®, Ha ocHoBe cr. 64 I'TIK PO,
obOecrieueHue MPOU3BOJUTCS HEMOCPEACTBEHHO C Hadaia BO30OYXKACHUS Jielia B
cyneOHo nHcTaHnuu. [ 35]

B cBowo ouepenb BO BTOPOM CIlydae CIEIYET OTMETUTh, YTO B HACTOSAIIEE
BpeMsl CYIIIECTBYET BO3MOXKHOCTh MPEABAPUTEIHLHOIO OOECIeueHus, Hamoaooue
MEXaHU3Ma MPEeIBapPUTEIILHOTO OOECleUYeHus MCKa, IJe B KayeCTBE OCHOBHOM
3a/layu He (UTypUPYET OTPAaHUYCHUE UMYIIIECTBEHHBIX IIPaB, UTO SBJISAETCS BAKHON
OTJIMYUTEJILHOW OCOOCHHOCTBIO JIAHHOTO TIpollecca, Ha KOTOPOWU CleayeT
aKIIEHTUPOBATh 0CO00E BHUMAHUE.

Ocoboe pazinure MEXIy BBINICYKAa3aHHBIMU MEXaHW3MaMH OO0YCIJIOBJICHO
BO3MOYKHOCTBIO IIPEIBAPUTETLHOTO 00ECIIeYeHusl, 4TO 00JIee COOTBETCTBYET ETISIM
npoiiecca yctaHoBieHus: UCTUHBI. [loaToMy npennaraerca gonoaHuts ct. 64 T'TIK
P® 2 4.: «CynebOHass UHCTAHIUA [0 COOTBETCTBYIOIIEMY XOJaTaiicTBy oOJagaer
MIPaBOM OCYIIECTBIIATH MPUHATHE HEOOXOJUMBIX MEP OTHOCUTEILHO OOCCTICUCHHMSI
JIOKa3aTeIbCTB 10 UICKOBOTO MIPEABSIBICHUS.

TeMm cambIM, pe3IOMUPYsI BBIIIIECKA3aHHOE, BAYKHO OTMETUTD, YTO KIIFOUEBHIM
CIIOCOOOM  3aKpeIUICHUs JIOKAa3aTeIbCTB HEMOCPEACTBEHHO BBICTYMAET UX
MpEJCTaBJICHUE Ha 3acelaHUusAX B CyJ€ M COOTBETCTByoIee OdopmMIICHHE B
npoTtokone. B 00oux BBIIEYKAa3aHHBIX CIy4asX TakkKe MPeACTaBIsSETCS
BO3MOYKHBIM OTPa3UTh JOKA3aTEIbCTBA MOCPEACTBOM CYACOHOTO MOPYUECHUSI.

Tem caMbIM, OTMETHM, YTO OCHOBHOM CIOCOO 3aKpeIuieHUs JOKa3aTelbCTB

3aKIOYACTCA B IPCACTABIICHUMN HX Ha Cy,Z[C6HI)IX 3aCCAaHuAX U O(i)OpMJ'IeHI/II/I B
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IIPOTOKOJIE, XOTSI TAKXKE CYHIECTBYET BO3MOXXHOCTH OOECIEUEHHs J10KA3aTENIbCTB
yepe3 cyAeOHOe TOpydYeHHE TpU HaJIMYUKd HEOOXOJUMOCTH HCIIOJHEHUS
COOTBETCTBYIOIIUX PEIICHU Ccyaa.

JIeCTBUTENHHO, COTJIACHO TOJOXKEHUSIM ApPOUTPAKHOTO MPOLIECCYaTbHOTO
KOJIEKCa, MPOBEJEHUE OCMOTpa O0OBEKTAa HEJABMKMMOCTH B JIPYroil 00J1aCTH MOMKET
MPEACTABIATh OIpPEACIICHHbIE MPOOJIEeMbl, OCOOEHHO B KOHTEKCTE OOECIEUECHHUS
nokazatenbeTB.  [lo  TekymeMy  3aKOHOAATENbCTBY, ApOUTpPaXHBIA  CyI
aJIMUHHCTPATUBHO-TEPPUTOPUATILHOM €IMHULBI, TAe OyaeT MpOXOAuTh Jelo,
JIOJDKEH 3aHUMAaThCsl OOECIEUEeHHEM JI0Ka3aTeNbCTB B paMKax »dTOro Jena.
YauTbiBasi CIOKHOCTH, BO3HUKAIOIIME B TMOJOOHBIX CHUTYallUsAX, MOXKHO
OPEUIOKUTh BHECTHM M3MEHEHHMs B TPaXJaHCKUM MpoIecc, IO3BOJISIIOIINE
HaIpaBJIATh CyAeOHbIE MOpyYeHUs: 00 oOecreyeHnuu 10 Hadaja MPOU3BOACTBA 110
IPaX/JIaHCKOMY JIETy.

[Ipennaraercss BHECTM M3MEHEHUS B CTaTbio 73  ApOUTpaKHOTO
MPOLECCYATBHOTO KOAEKCa U CTaThiO 62 ['paaaHCKOro NporeccyaabHOro KOJIEKca
C LEJbI0 YTOUHEHHUS TPOLEAypbl HaIpaBiCHUS CYIEOHBIX MOpPYYEeHUH 00
oOecrieueHnu. KOHKpeTHOE TpemsioKeHHE 3BYYUT CIEAYIOLUM  00pa3oM:
«HampaBnenue cyneGHOro TMOPY4YEHHsI MOXKET OBbITh OCYIIECTBISTHCS 10

BO30Y>KJICHUSI IPOU3BOJICTBA TIO JIETY».

3.2. B3auMojeiicTBHEe HOPM TIPa)KIAHCKOr0 W YroJIOBHOIO NpaBa B

BOMpPoOcCe T0Ka3bIBAHNS

3anauelt npeIBapuTEIbHOTO CIECICTBUS U Cy/ia SBIIAETCS pACCMOTPEHHE BCEX
BO3MOXXHBIX BEPCUIl COBEPUIEHHOIO TMPECTYIJICHUS] C UEIbI0 YCTAHOBJICHUS
o0bexTuBHOM UCTUHBI. Tak, B [Tocranosnenuu [lnenyma Bepxosnoro Cyna P® ot
29 ampens 1996 roma Ne 1 «O cyneOHOM mNpUTOBOpPE» CKa3aHO, YTO TMPHU
MOCTAHOBJICHUH TIPUTOBOpA, «CyAaM HAMJIEKUT MCXOJUTh U3 TOr0, YTO

OOBHHUTEIHHBIN IIPpHUTrOBOp HOJIZKCH OBITH IIOCTAaHOBJICH Ha AO0CTOBCPHBIX
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JI0KQ3aTeNbCTBAX, KOrJa IO JAEIy HWCCIEAOBAHBI BCE BEPCUU, a HMEIOIIUECA
MIPOTHUBOPEUHS BBISICHEHBI U OLICHEHBD.

B nanHoOM yactu KBadu(UKAIIMOHHOW pabOTHl XOUy PacCMOTPETh OJWH M3
BHJIOB OIIMOOK, TOMyCKAaeMbIX MpH padOTe C I0Ka3aTeIbCTBAMU, 4 B YACTHOCTU — Ha
MIPUMEPE MCIOJIb30BAHUA B TPAKIAHCKOM JI€JIE MATEPHUAIIOB YIOJOBHOTO JEla,
coOpaHHBIX IO HEMY JI0KA3aTeJIbCTB B CUTYaIlMU, KOTJ]a paCCMOTPEHHE YTOJIOBHOTO
JleJia 3aBEPIIEHO HA CTAJWU CJIEACTBUS B CBSI3U C IPUMEHEHUEM AKTa aMHUCTHH 110
XOJaTaNCTBY JIMIIA, TTOJ03PEBAEMOT0 B COBEPIICHUU MPECTYILICHUS.

PackpeiTHe yKka3aHHOrO BoOmpoca s TPOBELY, PAaCCMOTPEB OAHO U3
npecTtyruieHud, npounsomeniee B 2014 rony.

dabyrna nena Takopa.

15 wurona 2014 ronma BoauTenb aBTomMoOWss P., nBHUrasch B HampaBICHUH
ropoga Cankr-IletepOypr mo aBTOoMOOMIBHON gopore Koma mnpuctynui K
BBITIOJTHCHUIO MAaHEBPA «ITOBOPOT HAJIECBOY.

3a crieayroomuM BHepean aBToMoOwieM P. B MONyTHOM HampaBjeHUU
JIBUTAJICSI MOTOLIUKI b.

B MomeHT, korja aBToMmoOwIb P. Bbiexan Ha M0JIOCY BCTPEUYHOTO JIBHXKCHUS
JUTS BBITIOJIHEHUSI MAHEBPA «ITOBOPOT HAJICBO», MOTOLMKII P. Bpe3aJicst B mepeIHIO
4yacTh aBTOMOOMIA P.

OT nmony4YeHHBIX TPaBM BOJIWTENb MOTOLMKIA P. uepes3 2 yaca cKOHUaJICS B
palioHHOU OOJILHUIIE.

ITepBonauanbHas npoBepka ooctositenbcTB A TII He nanma pe3ynbratroB, B
CBSI3U C 4yeM ObliIa Ha3HAuYEHA JI0 CJICJACTBEHHAs] aBTOTEXHUYECKAs IKCIIEPTH3a.

[IpoBeneHHass aBTOTEXHHMYECKAsh JSKCOEPTHU3a HE CMOIJIAa YCTAaHOBUTH
obcrosarenbcTB A TII, omHako gomycTusiia NpearnoaoKeHue 0 BAHOBHOCTH BOJUTEIIS
aBromoOuJs P., normyctus, uto nocnenuum 0611 HapyieH 1. 8.1 [TJ1J] PD, koTopsrit
YCTaHABIIMBACT, YTO MEPE] HAyajJoOM JBHXKEHUS, IEPECTPOCHUEM, MOBOPOTOM
(pa3BOPOTOM) M OCTAaHOBKOW BOJUTENh 0053aH I0OJaBaTh CUTHAJIbl CBETOBBIMU

yKa3aTeJisiMU ITOBOPOTA COOTBECTCTBYIOUICTO HAIIPABJICHU S, 4 €CJIM OHU OTCYTCTBYIOT
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WIM HEUCHPaBHBI - pyKOW. [Ipy BBINOJHEHNNM MaHEBpa HE JOJDKHBI CO3/1aBaThCs
OMACHOCTh ISl JBWKEHHSA, a TaKXe€ IMOMEXH APYIMM Y4YaCTHHKAM JOPOKHOTO
neuxenus. [lo gakty npousomenmiero 0bu10 BO30YKIEHO YrojoBHOEe neno Ne7-
3453 no cratbe 264 yacts 3 YK PO.

B kxauecTBe 0OBUHAEMOrO 10 YKa3aHHOMY YTOJIOBHOMY /i€y ObLI IPUBJIEUEH
BoautTenb aBromobmis P. Ilo mcredeHnu nosyroga pacciaeloBaHUS YKAa3aHHOTO
YTOJIOBHOTO JIENa CJIEI0BATEIEM, €r0 BEIYIIHUM, OOBUHIEMOMY OBLJIO IPEIIOKEHO
HAIIMCaTh 3asBJICHUE O IPUMEHEHUHU B OTHOIIECHUH €r0 aKTa aMHUCTHUH, IPUHATOU
['ocynapctBennoui [Iymount Poccuiickori ®enepaunu B o3HamMeHoBaHue 70
ronoBuuHbI co Jus [ToGeasl Han dammcTkol I'epmanuei.

B o0ocHOBaHMU yKa3aHHOTO NPEUIOKEHUs CieoBaTesieM ObUIO CIENIaHO
YTBEPKIAEHUE O TOM, YTO B PACIOPSIKEHUM CIEIACTBHUS OTCYTCTBYET TEXHHUYECKAs
BO3MOYKHOCTb INPOBEJACHUS HAJICKALIEH aBTOTEXHUYECKOM 3KCIEPTH3bl B BHUIY
OTCYTCTBHSI CIIELMAIMCTOB B J1a0OpaTOpUM MHUHHCTEPCTBA FOCTHIMM IO
MypMaHckoil obnactu. A JUisi TOCTHXKEHHUS OOBEKTUBHOCTM M YCTAaHOBKU BCEX
oocrositenscTB JTII momo3peBaeMomy clieyeT camMOCTOSITEIbHO OOpaTUTHCS B
HKCIIEPTHOE YUPEKIEHUE M0 COOCTBEHHOMY BBIOOPY U B CITy4ae MPEIbIBICHUS EMY
IPa)KJaHCKOIO UCKA, MPEABSIBUTH NOJIyYEHHBIE JJOKA3aTEIbCTBA B CY/.

He wumess mno3nanuii B o00yiacTh TmpaBa TMOJO3PEBAEMBIM COTJACHICS C
MIPEUIOKEHUEM CIIEIOBATENS], TAK KAK HAXOJWJICS IOJ BO3JEWCTBUEM CHIIBHBIX
AMOILIMOHAJIBHBIX IEPEKUBAHNUN, BBI3BAHHBIX BO3MOYKHBIM NPHUMEHEHHUEM K HEMY
caHKMH BMeHsAemon ctatbu YK PO.

B nocnencrBum, B X01€ pacCMOTPEHUS IPAKAAHCKOTO UCKA B XOIATANCTBE O
Ha3HAYCHUM CYJEOHON aBTOTEXHHYECKOM 3KCHepTu3bl Obuio oTkazaHo. Cynom
BBIHECEHO pEIIEHUWE O B3BICKAHMM C BOJAWUTENS aBToMoOWisi P. kommeHcaruu
MOpaJIbHOIO Bpe/a, MaTePHAIbHOTO yIlepOa, MTOHECEHHBIX CYJEOHBIX PacXoJ0B, a
TaK € pacX00B CBSI3aHHBIX C MOTPEOCHUEM U PUTYATIbHBIMH YCIyTaMH.

He coryacuBmIMCh C NOCTAHOBIEHUEM CJEAOBATENS M NPUHATHIM CYAOM

pelieHueM, BOAWUTENb aBToMoOmiss P. oOpatwics K OJHOMY W3 BEAYIIMX
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aBTO3KCcopToB Poccun HukonoBy Brnagumupy HukonaeBudy, KOTOpBI cOOOIINIT
0 BO3MOXXHOCTH TIPOBEICHUS MOJOOHOTO POJIa aBTOTEXHUYECKUX IKCIIEPTH3, IS
Yero JI0OJDKeH OBbIThb MPUMEHEH METOJ| OCTAaTOYHBIX JedopMalvii U ImporpamHoO-
armmaptablii  komruiekc PC-CRACH-3. Tak xe skcmept HukoHOB ykazam Ha
HEOOXOJMMOCTh TMPOBEACHUS CJIEJACTBEHHOTO 3KCIEPUMEHTA JJI YCTAaHOBJICHUS
BPEMEHU BBITIOJIHEHUS MaHEBpPa BOJUTEIEM aBToMOoOuIs P.

Jlist 1ieneit BO3OOHOBJICHHS PACCMOTPEHHsI YTOJIOBHOTO JI€jla BOJHMTEIb
aBromoOunsi P. obparuincs B MunucrepctBo roctunin Poccuiickoit dheneparum ¢
3ampocoM 00 yKa3aHUM DKCIEPTHBIX YUPEKIECHUM, KOMIETCHTHBIX B MPOBEICHUU
ABTOTEXHUYECKUX DKCIEPTU3 C TPUMEHEHHEM METOJ1a OCTATOUHBIX JAedopMaiuii u
nporpamHo-anmaptHoro komiuiekca PC-CRACH-3. N3 otBera MuHiocTa
CIENOBAJIO, 4YTO B Poccum TakUMU SKCHEPTHBIMU YUPEKICHUSMH SIBJISIFOTCS
nabopatopun MJICO ropona MockBa u ropoga Cankt-IletepOypr; kpome TOroO,
Nucturyr be3onacHoctu {opoxHOrO JIBHKEHMS, NMPUMEHSIOIINN METOIO0JIOTHIO
UCCIIEIOBAHUM OCTAaTOYHBIX JeopmMaliuii Tak ke OATBEPANI CBOKO KOMIIETEHIIUIO
B BOIIPOCE MPOBEICHUS TAKOTO POJIa IKCIIEPTU3.

B nacTosimiee BpeMsi pemiaeTcs BONPOC O BO30OHOBJIICHHHM PAacCMOTPEHUS
yrojoBHoro jena Ne 7-3453.

PaccmoTpeB  00CTOATENHCTBA YKa3aHHOTO YTOJIOBHOTO JieNa, CIEAyeT
BBIJICTTUTH CIEAYIONIUE OITMOKU TOKa3bIBAHMUS:

Kak BugHO #3 OOCTOSTENHCTB JneNia CIEACTBHE B OOJIbIIEH CTENEHU
PYKOBOJICTBOBAJIOCh CTPEMJIGHHEM COOIOCTH MPOIECCyalbHbIE YCTAHOBJICHUS
KacaTelIbHO CPOKOB PAacCMOTPEHUs yroJioBHoro jaena. I[lpu stom, yka3zaHue
CJIeJIOBATEJIEM Ha TSKECTh CAHKIUN HHKPUMUHUPYEeMOii 00BuHsIeMOoMY cTaThul YK
P® okazajio cBOoe OTpHUIIATEIbHOE BO3JICUCTBHE HA TOBEJACHHWE OOBHHSIEMOIO C
TOYKH 3PECHUS 3aLIUTHI €r0 IPaB.

[Ipu Takux 0OOCTOATENHCTBAX CIEACTBUIO CIEOBAIO PYKOBOJCTBOBATHCS
MPUHIIMIIOM JOCTATOYHOCTH MPHU YCTAHOBJICHUHM 3HAYMMBIX OOCTOSITENBLCTB JI€a,

4ero CJIeJIaHO0 HE OBLIO.
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['maBHOV oOmMOKOW OOBHHAEMOTO B pPAacCMAaTPUBAEMOM YTOJOBHOM
MpoIlecce SBUWIOCH MNPEHEOPEIKEHUE MPUHIUIIOM JOCTOBEpHOCTH. IlloHmMas
NPaBUIBLHOCTh CBOMX JEHCTBUN, OOBUHSEMBIN HE JOJKEH OBLI COTJaIaThCs C
MPEVIO)KEHUEM CJEACTBUSIT M TPU3HABAThH CBOIO BHHY. YKa3aHHas OIIMOKa
CrocoOHa HUBEJIMPOBATH BCE OCTaJIbHBIE JOBOJIBI U J0KA3aTEIbCTBA UMEIOLIUECS
B MaTepuaiax Jeia, KOTOPbIE€ TOKa3bIBAIOT €r0 HEBUHOBHOCTh WJIM TPAKTYIOTCS B
€ro MoJib3y.

be3ycnoBHO cynoM, Mpu pPacCMOTPEHUU TPaKIaHCKOTO Jefa, ObLIU
HapyIlIeHbl MPUHIMIBI JOCTOBEPHOCTU U JIOCTAaTOYHOCTH JIOKa3aTEIbCTB.
dakTH4eCKU Cy/IeOHOE pellleHre ObLIO BHIHECEHO HA OCHOBAHUU MPU3HATEIbHBIX
MOKa3aHUi 0OBUHSAEMOTO, YTO TIPSIMO 3aIlPEIeHO YacThi0 2 cTaThu 77 YTOJIOBHO
[Iponieccyansnoro Konekca P®: npusHaHue OOBHHSEMBIM CBOEM BHUHBI B
COBEPILICHUU MPECTYIJICHUSI MOKET OBITh MOJIOKEHO B OCHOBY OOBUHEHHS JIUIIIb
pU TOATBEPKACHUU €ro BHHOBHOCTHM COBOKYIHOCTBIO HMMEIOIIUXCS IO
YTOJIOBHOMY €Y 10Ka3aTEIbCTB.

B  geiicTBHsIX  3KcliepTa  yCMaTpUBAETCA  HAPYUIEHWE  MPUHIUIIOB
OTHOCHUMOCTH M JOMYCTUMOCTH J0Ka3aTelbCTB. Tak Kak, TpeOyeMbl MPUHIUIIBI
cyneOHoOU DKCIIEPTHOMU e TEIbHOCTH: HAy4YHOH 000CHOBaHHOCTH,
KOMITETEHTHOCTH, BCECTOPOHHOCTU, TOJHOTHI U OOBEKTUBHOCTU COOJIIOJICHBI
HeObUTM (YTO cieayeT U3 OoTBeTa MUHIOCTa, a Tak)Ke MHCTUTyTa 0€30MacHOCTU
JIOPOKHOTO JIBUKEHHUS ).

IIpy Takux OOCTOSATENBCTBAX DOKCIEPTYy CJEIOBAIO OTKa3aThbCs OT
MPOBEJCHUS] /10 CJEJACTBEHHOM aBTOTEXHUYECKOW OKCIEPTU3bl M YKa3aTh Ha
HEOOXOJMMOCTh  HAmMpaBliEHWs 3ampoca  CleloBaTelieM B OpraHU3aIuIo,
MIPUMEHSIIOIIYI0 HEOOXOAUMBbIE METO/IBI.

PernamMeHTHpysl BOIIPOC MOIYUYEHHUS U OLIEHKHU J10KA3aTeNIbCTB JEUCTBYIONIEE
Poccuiickoe 3aKOHOJATENbCTBO HE YCTAHABJIMBAET CTPOro NEPEUHsS JIEUCTBUMI
opraHam cyJa, OOBUHEHHUSI U CJEACTBHUS MPEIOCTABISISI UM U WHBIM YYaCTHUKAM

nponecca 1mpaBo COCTA3aTCIAbHOCTHU B BOIIPOCAX JOKA3bIBAHMUA.
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OTO TUPUHIMN — TNPHHIMI COCTSI3aTEIBHOCTH CIEAYEeT TOABEPTHYThH
W3MEHEHHUIO IO CJICAYIOIINM OCHOBAHUSIM:

- Cyl, MpPOKypOp, OpraHbl CIEACTBUS, OpraHu3alMd U YUPEKICHUS,
HAJICJICHHBIC 3aKOHOM MTPUMEHSTh MEPhl aIMUHUCTPATUBHOTO BO3JICUCTBUS B CHITY
BO3JIOXKEHHBIX ~Ha HHUX 3aJa4, SBISIIOTCS  CHEHHUAIBHBIMU  CYOBEKTaMH,
KOMIIETEHTHOCTh U COJIEp’KaHHE KOTOPBIX 00ECIEeYMBAIOTCS TOCYIapCTBOM; B TO
BpeMsI KaK MPOTHBHAsI CTOPOHA Jieja 3a YaCTyI0 HE UMEET CIELUANIbHBIX MTO3HAHUN
B 00JlacTW TpaBa WIM HHBIX cepax, HAyKd U TEXHUKH, HEOOXOTUMBIX JIs
MPABUWIBHOTO PACCMOTPEHHUS Jea.

Pazpemuth croxuBiuiics pa3dasiaHC CHJI BO3MOXKHO IIyTEM BBEACHUS
HEKOTOPOTO perjlaMeHTa MpPH OCYIIECTBICHUM [OKa3bIBAHMS IO aHAJOTHUU C
pa3pabOTaHHBIMU METOJaMU JICUCHHS] HEKOTOPBIX BUIOB 3a00JIeBaHUN B MEAUIIMHE.
Tak, Hanpumep, BceM uszBecTHbii COVID19, B Hacrosiee Bpemsi B Poccun, npu
OTCYTCTBUHU OCJIOKHEHUH WM MHBIX UCKIIOYCHUN B aHAMHE3€ MaIlueHTa, JCUUTCS
cornacHo: «Bpemennble Metoauueckue pekomeHpanuu  <«lIpodunakruka,
JIMAarHOCTHKA U JIeueHne HOoBoU kopoHaBupycHor undekiuu (COVID-19). Bepcus
18 (26.10.2023)».

[lo anamorum, mpu pacclieJOBAaHUU OIMCAHHOTO B HACTOSIIEH padoTe
yrojoBHoro aena Ne 7-3453, B ciiyyae HaJIM4Ksi HOPMATUBHOW U METOIOJIOTUYECKON
OCHOBBI, KOTOpasi B YaCTHOCTHU MpEANUChiBaia Obl MPOBEACHNUE aBTOTEXHUYECKOTO
¥ TPACCOJIOTUYECKOTO MCCIICOBAHUS C MPUMEHEHUEM COBPEMEHHBIX MTPOTrPaAMMHO-
anmnapaTtHbix koMiuiekcoB (Takux kak PC-CRACH-3), paccnenoBanue nena u coop
JI0OKa3aTeIbCTB ObLUIM OBl COBEPIIEHBI Ha CTAJAWHU TPEABAPUTEIHLHOIO CIIECACTBUS,
COKOHOMMB TO/bl!

[Ipennoxenus mo pe3yybTaTaM UCCIETOBAHUS:

Jist  menelt  OOBEKTUBHOTO M BCECTOPOHHETO  PACCMOTPEHHS [,
MOCTPOEHHOTO Ha COOJIIOICHUN TTPUHITUTIOB OIEHKH JJOKA3aTeNbCTB, 3 (PEKTUBHOTO
MCITI0JIb30BAHUsI KOTHUTHUBHBIX JIUII, OTBETCTBEHHBIX 3a MPUHSTHE PEIICHUH 10 JeIy,

Poccniickoe  yroioBHO€  3aKOHOAATENBCTBO  JOJDKHO  COLEPKATb  HOPMY,
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MIPEANMUCHIBAIONIYI0 YYACTHUKAM YTOJIOBHOTO CYAOMPOM3BOJICTBA B 00S3aTEIILHOM
MOPSJIKE TPUMEHITh COBPEMEHHBIE METOAbl HAYYHO-TEXHUYECKOM OLIEHKH
JIOKa3aTeIbCTB, JJIsl 4eTro Mpeajiaraio BHECTH u3MeHeHus B 1. 2 c1. 56 I'TIK PO,
U3JI0KUB €€ CIIEIYIOINM 00pa3oM:

«Cyn, a B OTHEIbHBIX CIy4asgX METOJOJIOTUYECKUA  PETJIAMEHT,
yCTaHaBJIMBAEMBbI YIIOJTHOMOYEHHBIM OpraHoM, ONpeaeseT, KaKue
00CTOSTENhCTBA WMEIOT 3HAYEHUE Ul JieNla, KAaKOW CTOPOHE HAMJICKUT HUX
JIOKa3bIBaTh, BBIHOCUT OOCTOSITEILCTBA HA OOCYXKJICHHE, Ta)Ke €CIIM CTOPOHBI Ha
KaKue-a1u00 U3 HUX HE CCHUIAINCE.)»

YOIHOMOYEHHBIM OpraHaM, TakuM Kak Poccuiicknii @enepanbubii LleHTp
Cyne6Hoit DxcniepTusbl Ipu Munucteperse FOctuiuu, onpenenuTs U pa3padoTaTh
peryiaMeHThl (METOAOJMOTMYECKUE PEKOMEHJAIUK) PaCClIeIOBAHUS OTACIbHBIX

KaTGFOpI/If/'I ACJI, pPCKOMCHAOBATD K 065[33T€HI>HOMY IMPUMCHCHHIO.
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3akJIroueHue

B pamkax HacTosiei paboThl ObLIO BBIMOJHEHO HCCIIEIOBAHUE MCTOPUKO-
NPaBOBOTO MYTH CTaHOBIEHUS B OTEUECTBEHHOM IpaBe MEXaHU3Ma COOMpPAHUS U
WCCeIOBaHMs  JT0Ka3aTenbCTB. (OCHOBBIBASICh HA HCCIICIOBAHWNA HAyYHOU
JUTEepaType, B TOM YHCJIE HCTOYHHKAX JI0 W IOCTPEBOIIOIMOHHOTO IEpPHOJIa,
JEHUCTBYIONUX HOPMATHMBHBIX aKTaX, aHAIW3e CyAcOHOW MPaKTHKH, KaK Cy/IOB
oO1elt IOpUCAUKIINK, TaK U CYJO0B, PACCMAaTPUBAIONINX apOUTPAKHBIC CIIOPBI, B
JaHHOW paboTre ynanoch 0000MMTH U CHOPMYIUPOBATH OCHOBHBIE 3JIEMEHTHI
mpeaMeTa  coOMpaHus W HUCCJICNOBAHMWS  JOKA3aTENbCTB,  MPEIJIOKHTH
COOTBETCTBYIOIIME YTOYHEHHUS I10 COBEPIICHCTBOBAHUIO 3aKOHOAATENILCTBA B
UCCJICIOBAHHOMN TEME.

I[Ipu  paccmoTpeHnr  OOIICHAYYHBIX  ACIIEKTOB  TEMbI  cOOMpaHUs
JI0KA3aTeNIbCTB, OLIEHKH HMCTUHBI JOKA3aTeIhCTB M CYJIEOHOTO IMO3HAHUS, BaXKHO
YYHTHIBAThH, UTO B KOHTEKCTE MPABOBOM HAYKU M TIPAKTUKH, & TAKKE BO B3AUMOCBSI3H
¢ ¢dwmrocoduert, HEOOXOAUMO VyACIUTH O0CO00€ BHHMaHHE MpoOIeMaM,
0a3upyOMUMCSl Ha HAay4HBIX, a TaK k€ MPOdeCcCHOHANIBHBIX U OOIIEU3BECTHBIX
3HAHUAX, UX JUATCKTHYCCKUM B3aMMOJICHCTBUH ¢ HCTHHOU. Kpome Toro, ciaemyer
peIyCMaTPUBaTh «WHIYKIMOHHBIA 3((EKT» Ha COIUyM, KOHKPETHU3UPOBATH
IOPUINICCKYIO JEATEIBHOCTh NpU (HOPMUPOBAHWM METOJIOB M MEXaHU3MOB
Cy1eOHOM OIEHKH JTOCTATOYHOCTH JIOKA3aTEIbCTB.

Hccnenys HOpMATHBHYIO COCTaBISIONIYIO BOIpOca COOMpaHUs U
OIICHWBAHUS JOKAa3aTeJIbCTB, BAXXHO IOHMMATh 0CO00€ 3HAYCHHWE HE TOJBKO
CYIIHOCTH YCTAHOBJIEHUS TaKOTO JOKa3aTelibCTBa, HO © COOTBETCTBUE
JESATETPHOCTH IO COOMPAHUIO JOKA3aTelbCTBA TPEOOBAHMSIM TMPABOBBIX HOPM,
JAHHBIA  BOIPOC PETYJHUPYIOMIMX. PeTpoCleKTHBa CTaHOBIICHHS IIpoliecca
JOKa3bIBaHMsSI B CHCTEME ITIpaBa SIBJSICT HAM TaKUE JTallbl, KaK dTall IMPEBOCXOICTBA
CIICICTBHS HaJ COCTS3ATEIBHOCTHIO, 0CO00 XapaKTEPHOTO JIJIsk TPABOBOM CHUCTEMBI,
PYKOBOJICTBOBABIIICICS ~ IIEHHOCTSMHU  OOIIECTBEHHOTO  YCTPOWCTBA W

O6IH€CTB€HHOFO CO3HaHUsA, KOrga MHTCPEChI U IpaBa JIMYHOCTHU IMPHUHUKAINUCH 110
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CPaBHEHHUIO C MTPOBO3IIIAICHHBIMU UHTEpECAaMH O0IIECTBA; 3TAall B3PbIBHOTO POCTa
3HAYUMOCTU CPEJACTB JIOKA3bIBaHUS, OCOOCHHO XapaKTEpPHO [UIsI COBPEMEHHOTO
BPEMEHU — MEPHOJa TEXHUYECKOTO KOHTPOJS M PETHCTpally MpPaBOHAPYIICHUH,
¢ukcanuu Tak Ha3bIBAEMOTO LHU(PPOBOrO cjleAa MPECTYIUICHHS;, JTam, Kornaa
CyOBEKTHBHAsI COCTAaBIISIIONIAsl OLIEHKH JOKAa3aTeNbCTB YCTYMaeT MECTO OIICHKE
00BEKTUBHOM, UTO TAK K€ CBSA3aHO C BO3pACTaHWEM CTENIEHU HayKOEMKOM poliecca
JOKa3bIBaHMS.

Bce 510 mogBoauT Hac K 3aBepIIAOLIEMY BBIBOAY O TOM, YTO CyaeOHOE
JOKa3bIBaHUE TPEJCTABISIECT COOOW HE TOJBKO CHEKTP METOJOB JOTHYECKOTO U
MPOIIECCYaTbHOTO CBOMCTBA, HO M HAYYHO CTPYKTYPUPOBAHHYIO ICSTEIBHOCTD,
HOJYUHSIOIYIOCS YCTAaHOBJICHHON IIPOLIEAYE.

B 10 e camoe BpeMsl 10Ka3aTeNbCTBa, MPUOOPETIINE CBOMCTBA CYI€OHBIX —
HE IPOCTO HEKOTOPBIE CBEICHUS UM MaTepUallbHbIE IOJTBEPKICHHS, a KOMILIEKC
JOTUYECKMX  JIOBOJOB,  HMMEIOIIMX  IPOLECCYyallbHOE  MPOUCXO0XKJEHUE,
COOTBETCTBYIOIIYIO CTPYKTYpUpPOBaHHYIO ¢opmy, Oyab TO MaTepualbHOE
BBIpQXCHHBIE CBEJIEHUS, JUOO JI0Ka3aTelbCTBa, HOCAIIME WH()OPMALIMOHHBIN
xapaktep. MckmounTensHOo TOMO0OHOTO pojia CBOMCTBA, SIBISIOTCS CBOETO POja
«KaJIMOPOM» IPOLECCYaTbHBIX CPENICTB, UCIIOIBb3YEMBIX /17151 POPMHUpPOBAHUS y Cyia
BHYTPEHHETO YOEXJIEeHHUSI 00 MCTUHHOCTH (PAKTOB, XapaKTEPU3YIOIIUX MPEIMET
JOKa3bIBaHMSI.

[Ipennaraercss nOpUMEHATH OOLIYI0 CHELUATIBHYIO CXeMy CyJIeOHOro
JOKa3bIBaHMsI, CTPYKTYPHBIMH YaCTSIMHU KOTOPOH MOTYT OBITh:

a) MaTepUATMCTUYECKOE CoJepKaHue (CpeacTBO, BHJI JIOKA3aTeIhCTBA,
HEIMOCPEACTBEHHO MPUHUMAEMBIN CyJIOM (aKT);

0) cocraB (cBeneHus o (aktax, oOCTOSATENBCTBA JieNa, UHPOpMALU Kak
OTpakeHHE MaTepUaJIbLHOTO MUpPa U €ro CBOMCTB);

B) TporieccyajabHOe TpeOoBaHWE TOpsKa cOopa jJoka3areiabcTBa (B TOM
YHUCJIe OTACNbHBIA CIEUUATbHBIN periaMeHT JiJisi cOOMpaHus C KCIOIb30BaHUEM

HAyYHO CJIOKHBIX WJIM HAYYHO 0OOCHOBAHHBIX CBEJCHUIN).
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VY4yenbimM, pabOTAIOUIMM HaJl CO3/IaHUEM MPABOBBIX HOPM, BaXKHO OLIEHUTH
NOCTOMHCTBA M  YOYWIEHUS JEUCTBYIOIIMX IPOLECCYaJbHBIX  YKA3aHWM,
OTHOCHUTEJILHO TOJHOTHI COCTABJIEHUSI IPOTOKOJA CyJeOHoro aeictus. C LEnbio
oOecrieueHnss MPaKTUYECKON AESATENbHOCTU IO JOKA3bIBAHUIO CIEAYET BHEIPSATH
UCIOJIb30BAaHUE TEXHUYECKUX MPOrPAaMMHBIX CPEICTB (UKCAMU U OPOPMIICHUS
IpOTOKOJIOB. [IpaBOBBIMM HOpPMaMHU CIIELyeT AAaTh MCUEPIBIBAIOLIC yKa3aHUE Ha
00s3aHHOCTh CyJla YCTaHaBJIMBATh HCYEPIIBIBAIOUINI MepedeHb (HaKTOpOB,
NOJICKAINX JOKA3bIBAHUIO U UMEIOIINX CYLICCTBEHHOE 3HAYCHUE JUIA Jea.

B pamkax Hacrosmed paOOThl Tak k€ ObUI MPOBEAEH HMCUEPIBIBAIOIINN
aHaJIM3 UHCTPYMEHTA «OLIEHKH JIOKA3aTeNIbCTB CYAOM», a TaKKe €€ IPUHLMUIIOB U
KOPPECIIOHACHIIMIO DJIEMEHTOB OLICHKM B €IUHOW CTPYKTYpPOH JOKa3bIBaHUS.
BriBonoOM uccaenoBaHus 3TOTO AJIEMEHTA SIBISIETCS BOCCTAHOBIIEHUSI PAaBHOBECHS
COJIEp)KaHUsl MPABOOTHOILIEHUN MEXAYy CTOpPOHAMH — Y4YacCTHHKaMHU CyneOHOTro
IPOU3BOACTBA, €CIM ATO BO3MOXKHO (KaK MAaT€pHaJbHOM BBIPDAXKEHUHU, TaK U B
HEIMOCPEICTBEHHO MPAaBOBOM IOJIOKEHUH CTOPOH ). B 3TOi CBSI3U BaXKHBIM SIBIISIETCS
KOHTEKCT ITPAaBOOTHOILIEHUM, KOTOPBIA MOXET OKa3blBaTh CYIIECTBEHHOE BIIMSHUE
Ha oLeHKy. KacarenbHO OLICHKH TOKa3aTesIbCTB HEMOCPEACTBEHHO CYJIOM, BaXKHO
pa3nenaTh BHYTpPEHHEE YOEXKIEHHE U €ro JUYHbIMU yOexaeHusmu. Ecau
BHYTpEHHHE YOEXJEHUsS, JOJDKHBI (POPMHUPOBATHCS HEMOCPEICTBEHHO Kak
pe3ynbTaT OLEHKH [0Ka3aTelIbCTB, TO JIMYHBIE YOEXKIEHHUS Cyla MOTYT OBITh
CBSI3aHbl C PALIMOHAJIIBHOW OCHOBOW €r0 JIEATEIbHOCTU M KYJIbTYPHBIMHU YCTOSIMH,
CJI0’KUBILIMMUCS B TOM WJIHM UHOM PETHOHE, TON WIIK UHOU KYJIbTYpHOU cpeae. Takue
JUYHbIE BHYTPEHHHE YOEXKICHHS HE IOJDKHBI MOOYXIaTh CyIl CJIEeA0BaThb UM
BOIIPEKU HOpMaM IIpasa.

Bonpoc cyObeKTHBHOM  COCTaBIISIIONIEH W BO3MOXKHOCTH — BIIUSIHUS
«HEHAUIeKAIIMX  JIOKA3aTeNIbCTB», BO3JECUCTBYIOIIMX HEMOCPEICTBEHHO Ha
npeIMeT AOKa3bIBaHUS WM CYJ, PacCMOTPEHBI B HacTosIeld paboTe, MpakTUKa

paspeliieHus Takux GpakTopoB 000011IeHA.
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Tak BBIOENSIOT CIHEAYIOMMA P DJIEMEHTOB, OOBEKTHBHO CHOCOOHBIX
OKa3bIBaTh BIUSHUE KaK Ha OOBEKT CyIeOHOTO OKa3bIBaHWS, TaK M Ha MPEIMET
JI0Ka3bIBaHUs HemocpeAcTBeHHO. KpoMe Toro, Takue (pakTopbl MOTYT BIHSTH TaK
K€ M Ha CYJECHCKYI0 OLIEHKY M KayeCTBO PE30JIIOTUBHOIO pemIeHUs. TaKOBBIMU
ABISIIOTCSA: 1) CyOBEKTHBHOE MOHUMaHUE MpaBa (MHIAMBUIYYMOM, KOJIEKTHBOM,
00111eCTBOM); 2) TUYHOCTHO-TICUXOJIOTUYECKUE U KYJIbTYpHO-00pa3oBaTeibHbIE U
Mpo(eCCHOHANIBHBIE  XapaKTEPUCTHKU cyAeid; 3) (akTopel MarepuanabHOM,
(GUHAHCOBOM, OpraHU3alMOHHOW, WH(OOPMAIMOHHOW U HWHOW  TPUPOJBI,
onpeeIsonue yCaoBUs QYHKIIMOHUPOBAHUS U paOOTHI CYZI0B U Cy/ei; 4) CTeneHb
Pa3BUTOCTH TMPABOBOrO PEryJIMpPOBaHUsA OOLIECTBa B LIEJIOM; 5) CTENEHb
HE3aBUCUMOCTH TpaBocyausi; 6) 3bdEeKTUBHOCT, pabOThl BCEH CHUCTEMBI
MPaBOCYAUsl HAUMHAS OT (PUKCAIlMY MPABOHAPYIIECHUS U 3aKaHYMBAsI UCIIOJITHEHUEM
cynebnoro akrta. IlocnmegHee sBsieTCS OJHUM W3 BAXKHEMIIHUX DIIEMEHTOB,
CIIOCOOHBIX HMBEJIHMPOBATH BBICOKOKJIACCHYIO pabOTy MO COOMpaHHIO U
HCCIIEIOBAHNUIO JIOKA3aTENIbCTB, B CIIy4ae HEWCIIOJHEHHS WA HEHAJJIEkKALIEro
UCTIOJIHEHUS CYZICOHBIX aKTOB.

B HameM oOIIECTBEHHOM CO3HAaHMU YKOPEHWJIACh MOTOBOPKA: «CTPOrOCTh
3aKOHa KOMIICHCHPYETCS HEO0OS3aTeIbHOCTBIO €ro HMCIOJIHEHUS». JTO B CBOIO
ouepeb MOKHO Ha3BaTh 3alPOCOM OOIIIECTBa HA MPUBEICHHUE B OaJIaHC MHTEPECOB
HOPMBI 3aKOHA M €T0 CAHKIIUIO BO B3aUMOCBSI3U C OOIIIECTBEHHBIMU HHTEPECAMU.

B oToli cBsi3M 3auacTyr0 OOIIECTBEHHOE CO3HAaHWE HE BOCIPUHUMAET
JI0KA3aTeNIbCTBA C TOM CTENEHbI0 3HAYMMOCTH, C KaK TOTr0 TpeOYyeT 3aKOH, B CBSI3H C
YeM CTaHOBHUTCSI HEOOXOIUMBIM YTOUHHTH TPAXKIAHCKOE 3aKOHOJATEIbCTBO
CIEAYIOIIMMHU 3JIEMEHTAMU: a) JOMYIIEHUE MPUHECEHUS! MPUCITHU MEpPEe]l CYJI0M C
00s13aT€IbCTBOM JIaUM HUCKJIIOUMTENIBHO TIOJHBIX M TMPABAUBBIX OTBETOB; 0)
MPEIOCTABJICHUE IIpaBa BO3JAECpKaHUA OT Ja4uu I[IOKa3aHUM TMpHU YCIOBUHU
JIOCTATOYHOCTH paHEe IaHHbBIX MOKA3aHUI; B) HAJIEJIEHUE CYJIOB JOMOTHUTEIbHBIMU
MepaMH aJIMHUHHCTPATUBHOIO W JAUCUUIUIMHAPHOIO BO3ACHCTBHUS B CBSI3U C

HCHAJIC)KAIIIUM OTHOIINCHUCM CTOPOH K HPOLCCCY NOKA3bIBAHM.
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Takum o0pazoM, [IsI JOCTHXKEHHsS Lelel OOBEKTUBHOCTH Cy/IeOHOTO
pazOupaTenbCcTBa, MOJHOTHI COOPAHHOTO M HMCCIENOBAHHOIO JI0KA3aTENbCTBA B
cucteMy HOpM Poccuiickoro mpasa cieayeT BHECTH 3JIEMEHTHI JONOJHUTEIbHOU
OTBETCTBEHHOCTH JIJIsl BCEX YYACTHUKOB IpOLIECCAa B CIy4ae HE TOJIBKO J1a4yd UMU
JIO’KHBIX ITOKA3aHUM, HO TaK )€ B TOM CJIydae, €CJIM TaKUe IMOKA3aHUs WM UHOIO
poJla CBEIEHUS, HUMEIOLIME CYIIECTBEHHOE 3HAayeHWe i1 cyda ObLIM
MPEeIOCTaBIICHBl HE B TIOJHOM 0O0Bbeme. OcoOeHHOE 3Ha4YeHHEe 37ech MpuoOpeTaeT
JESTENIbHOCTh MPO(ECCHOHANBHBIX YYaCTHUKOB CHUCTEMbl JIOKA3bIBaHUS — U B
MIEPBYIO OYEPEb — IKCIEPTOB.

Tak, B paccMaTpuBaeMOM B paMKax HacTosled padoTe mnpuMepe Io
yroJIOBHOMY Jiey 7-3435, (pakTu4ecKkH K JUIMTEIbHOCTU pa30upareabCcTBa MpUBeia
HE KOMIIETEHIUS aBTOAKCIEPTA, YTO B KOHEUHOM CUETE MPUBEIIO K HECOOTBETCTBUIO
KayecTBa CyZIcOHOTO pelIeHHs pealbHOMY COOBITHIO PAaBOHAPYILIECHUS.

Nzyuast neiicTByroluil npoueaypsl MpOM3BOJACTBA MO CyA€OHBIM JeiiaM, B
TOM 4HCJ€ AapOUTPAKHBIM, YrOJOBHBIM, aJMHHHCTPATUBHBIM, a TaKXke
IPXKJAHCKHMH, MOXXHO CJEJIaTh BBIBOJ O TOM, YTO CTOPOHAMH CaMOCTOSITEIBHO
ONPENENSIIOTCd TPUHIMIBI J0KAa3bIBAaHUSA, M 3a4acTyl0 CTOPOHBI HE CTPEMSITCS
UCIOJIb30BaTh OOJBIIOE YUCIIO MPUHLMIOB J10Ka3bIBaHUS, OTPAHUYUBASCH JIMILIb
TEMHU, YTO JAIOT CYyOBEKTUBHO BEPHBIN pe3ysbTat. B 910l cBsi3u 0000 aKTyaIbHBIM
CTAHOBUTCS TpoOjemMa OTCYTCTBUS CHEUHUATBHBIX MPUHLUIIOB CyAeOHOTO
JOKa3bIBAHHUS.

OnHOBpeMEHHO, HEOOXOIUMO 3aMETUTh Pa3HHUILY B METOJIaX JI0Ka3bIBaHUs, B
3aBHCHUMOCTH OT Bapualuu cyaeonoro pazouparenscrsa (VIIK, I'TIK, ATIK).

B pamkax mpouecca cyaeOHOro NpPOU3BOACTBA MPEAMET JOKAa3bIBAHUS
MOHUMAETCSI KaK MHOTOCJIOXHBIM TMPOIECC MO3TAIHOIO OCMBICIEHUS (DAKTOB B
COOTBETCTBUH C HOPMaMH IpaBa, Iie Ha KaKJ0W CTaAuu Cy1e0HOro MPOU3BOJICTBA
CTETeHb COOTBETCTBUS (DAaKTOB 3aKOHY JIBUKETCS MO SKCIIOHEHTE — OT BO30YXKACHUS

nena 10 cyAeOHOro MOCTaHOBJICHHUS.
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Cnenyer TNOABEPrHYTh  JOMOJHUTEIBHOMY  KCCJIEJAOBAHUIO  BOIPOC
BKJIIOUEHHSI B MPOIECCyaTbHOE 3aKOHOJATEIHLCTBO MEXAHW3MOB MNPUBJICUYCHUS K
OTBETCTBEHHOCTH JIMIl 3a TPEJOCTaBJICHHE 3aBEJIOMO JIOKHBIX IMOKa3aHWH, Kak
CTOpPOHAMHM TIPOIIECCa, TAK U MHBIMH YYAaCTHHKaMH Jea; JJisl Yero UCMOJIb30BaTh
IIpaBOBBIC KOHCTPYKIITUH MIPUCSATH, nonurpada, aIMUHUCTPATUBHOMN
OTBETCTBEHHOCTH M HWHBIe Mephl. Ilpucsra B gaHHOM cilydae MNpeICTaBiIsAETCS
HanOoJiee MNPUBJIEKATEIBHBIM HWHCTPYMEHTOM, TaK KaK HEPa3pbIBHO CBS3bIBAECT
NENUCTBUS, COBEPIIAEMbIE YYACTHUKAMH TPOIIecca ¢ UX JUYHOCTHIO U JaJbHEUIIEM
COXpaHEHHUEM €€ aBTOPUTETA U JOCTOMHCTBA.

K cymecTByromel auckyccuu, KacaTeJIbHO OMNPEACNICHUs CyAeOHOTO
JIOKa3aTeIbCTBa,  3aKOHOJATEJIEM  BEPHO  IIOCTAHOBIEHO  IMpPaBO  CyJa
CaMOCTOSITEJIbHO OIpEJEsTh TaKOBbIC, 3a MCKJIIOYEHUEM CJIydaeB, IJi€ HAy4HO-
TEXHUYECKass COCTaBIAIONIAsl KMEET OOBEKTHMBHOE MPEUMYIECTBO  Haj
CyObEKTHBHOM OIICHKOM.

[IponeccyanbHoe A0KA3aTENBCTBO SIBJISIETCS AJIEMEHTOM, BKJIIOYAIOIIMM B
ce0s enuHeHne Hopm, MPOIEAYP U HETIOCPEICTBEHHO COIEPKAHUS JOKA3aTeIhCTBA
Ha 0a3e NpaBUJILHOTO NOHUMAaHUS U HAyYHO 0OOCHOBAHHOTO aHau3a MHGOPMALIHH.
Cobronenue mpoieccyaibHbIX (OpM 00€cTieurBaeT BO3MOXKHOCThH CyJaM BEPHO
ompeneNnsaTh KauecTBO (haKTOPOB, MPUMEHSIEMBIX NJisi MPABWILHOTO pa3pelieHus
nena.

Jnst  moBeimieHus  3¢GGEKTUBHOCTH  Tporecca  CyneOHON  OIEHKU
JI0OKa3aTeIbCTB MpeJjiaracTcs MPUMEHSITh PETrJIaMEHTHUPOBAHHBIM MEXaHU3M
MOJIY4EHHUsI JI0OKa3aTeIbCTB, KOTOPBIM COCTOMT U3 DJJIEMEHTa HOPMAaTHUBHOIO
peryJiMpoBaHMsl W HAy4YHO-TEXHMYECKOTO  TMO3HaHUA  (KMCCIIEIOBAHMS)
00CTOATENLCTB Aeiia.

[Tponecc moka3pIBaHUs AOMYCKAET MPUMEHEHHUE ABYX CUCTEM OLCHUBAHUSA:
oTpaxkaromias CyObeKTUBHOE MHEHUE CYJIbH, U OMHUPAIOIIAsICSd HAa HOPMY IIpaBa.
CucteM BHYTPEHHEro YOEXJCHHS HE MOXET TMOJIBEpPrarbCsi HOPMATHBHOMY

PETYIMPOBAHMIO B CHITY CYOBEKTUBHOCTH €€ cyniHocTH. HopMa, kak 6a3a BHEIIIHETO
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MEXaHU3Ma OLIEHKM JO0Ka3aTeJbCTB, OMPEAEISACT CTPYKTYPY AEATEIBHOCTH IO
OCMBICIICHUIO U OLICHKU TaKOBBIX.

OueHka [0Ka3aTelbCTB B TPAXKIAHCKOM MPOLECCE OCYIIECTBISAETCS
MO3TAMHO, BKIIOYAs PSAJ JACUCTBUM, COOTBETCTBYIOIIMX KOHKPETHBIM HTaIram
pa3Butus nena. Kaxaplid 3Tan OIEHKH JI0Ka3aTelIbCTB UMEET CBOKO 3HAYMMOCTh U
CIIOCOOCTBYET TMEpexojly Jena K CIeAyIoleld CTaauM IMpolecca. DTH ITarbl
00pa3yloT €IMHYI0 CTPYKTYPY OIIEHKH, MOJACPKUBasi MPOTrPECC B PACCMOTPEHUU
nena.

[ToHsiTHE KOHTPOJIBHOM OLEHKH J1I0KA3aTENIbCTB, BEIABUHYTOE B HAYKE, UTPAECT
BAXKHYIO POJIb MPU MEPECMOTPE CYACOHBIX PELICHUM, OJJHAKO OHO HE MOJHOCTHIO
COOTBETCTBYET 3aKOHOJIATEIBHBIM TpPEOOBAaHUSIM K OIIEHKE JOKa3aTelIbCTB.
ANEISIUUOHHBIE Cylbl TMPOBOIAT OLEHKY JOKA3aTelIbCTB B 3aBUCHUMOCTH OT
cnenuUKU  KaKJIOr0 KOHKPETHOTO Jiella, a KacCallMOHHbIE CYyIbl HE
IIEPEOLIEHUBAIOT J10KA3aTEIbCTBA.

[To MHEHHIO HEKOTOPBIX CHEHHATUCTOB, BBIJICIICHUE KOHTPOJBLHOW OLCHKH
JI0KA3aTeNbCTB, KakK OTIEIBHOTO 3Tama, He OOOCHOBAHO W HeEIEeIecoo0pasHo.
Hanportus, ciienyeT OTMETUTh, UTO KOHTPOJIbHAS OLIEHKA SIBJISET CBOCOOPa3HYIO
BapUAIlMI0O CaMHUX DJIEMEHTOB OIlEHWBaHMs (TpeIBApUTEIbHBI JTam, dTall
IPOMEKYTOYHOM OIEHKH, PE30JIIOTUBHBIN), TMPOBOAUMBIN CyJOM BBHIIIECTOSIIEH
WHCTAHLIVH.

[IpencraBieHHble B CyJ J0Ka3aTeNIbCTBA JOJLKHBI OKa3bIBaTh KIIFOUEBOE
BJIMSIHUE HA BHYTPEHHEE YOCKACHUE CyJa MPU UX OLICHKE W MPUHATHIO CYJIeOHOTO
akTta. [losiHOTa U JOCTOBEPHOCTH IOKA3ATEILCTB JOIAKHBI HCKJIFOYaTh BO3MOXHOCTb
nedhopMHUpOBaHUs CyAeOHOTO pEIIeHUs TOJ BO3JEHCTBUEM BHEIIHUX (PAKTOPOB
(Bmusinne CMMU, o01iecTBEHHOE /1aBJICHUE U MHBIE 00CTOATEIIHCTBA).

BmuioTs 1o npunsTHS CyAeOHOTO aKTa Cy/1 HEe TPAaBOMOYEH BhIPAKaTh KaKUX-
00 CYXJICHHH CYIIECTBY CHoOpa, OO0ECIeYUuTh HEOTBPATHMOCTh MPUMEHCHUS
JAHHOT'O TMPHUHIMIIA BO3MOXHO IIyTEM BHECEHUS IPEIJIOKECHHBIX M3MEHEHUN B

3aKOHOAATCIAbCTBO.
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Hannaue momo6HOTo TOMyIIeH s B 3aKOHE IMTO3BOJIMIIO OBl YK€ Ha HAYaJIbHOM
dTame OMpPENeNICHUs 3JIEMEHTOB JOKAa3bIBAHUS OINPEICIUTh WX OTHOCUMOCTh H
JOITYCTUMOCTD, B TOM YHCJIE Ha OCHOBE METOJIOB MTO3HAHUSA (HAYYHOTO PETJIaMEHTA).
VYrymenus: pu MPUMEHEHUN TUX MPaBUJ BIEKYT HEMPABOMEPHOE MCKIIOUCHUE
JI0KA3aTeNIbCTB U3 CYJAeOHOro Mpolecca, YTO MOKET HEMUHYEMO BJICUET NMPUHATHE
HE HEOOOCHOBAHHBIX pa3pelieHHe IMpPU PACCMOTPEHUU TPAXKAAHCKUX €1 U
COOTBETCTBEHHO HApYIIICHHUE MPAB JIUII, YbH TIPaBa U MHTEPECH TAKUMU PEIICHUSIMU
3aTparuBaroTCs.

IIpaktukorn ECIIY yka3zaHHBIM BONPOC paccMaTpUBACTCS HA NPEAMET
PaBEHCTBA MPOIECCYAbHBIX BO3MOXKHOCTEH CTOPOH W aKTYaJU3UPyeTCs B TeX
00CTOSITEIBCTBAX, KOTJa YCTAHOBJICHHBIE CYJCOHBIM OpPraHOM TpaBHJIa OIECHKU
JI0Ka3aTeJIbCTB HE 00ECIIEUNBAIOT CIIPABEIIMBOTO PAaCCMOTPEHUS IIPEICTABIICHHBIX
CTOPOHOM MaTepuaioB, YTO CIOCOOCTBYET BO3HUKHOBEHHIO JucOaIaHCca B MOJIb3Y
JPYTOil CTOPOHBI. JIOTMUHBIM pe3yJIbTaTOM HCCIIEIOBATEIbCKON JCATEIHHOCTH B
JTAHHOM 00J1acTH OBLIO OBl JOCTHYKEHUE ITOCTABJICHHON [ETH.

[ToaBons puHANBHYIO YEPTY HACTOSIIEMY MCCIEAOBAHUIO, OCHOBBIBASCH HA
BBIIIIECKA3aHHOM, X04Y yKa3aTh Ha IPOOJIEMBbI JEHCTBYIOIIETO 3aKOHOAATEIHCTBA B
JAaHHOW cdepe U MPENJIOKUTh MYTH UX PEIICHHUS], PEJIOKUTH CIIOCOOBI U METOIbI
YCOBEPIIIEHCTBOBAHMSI JIEUCTBYIOIIETO 3aKOHOIATENILCTBA B IaHHOM cdepe:

- KJIIOYEBOW MpobsieMoit B cdepe AoKa3bIBaHUA SIBISETCS HECOOTBETCTBUE
TEMIIOB HM3MEHEHHS TPABOBBIX HOPM 10 CPAaBHCHHIO C TEMIIAMU Pa3BUTHUSA
YeJI0BEUECKOro 00I1ecTBa U TEXHOJIOTHIA;

- B KayeCcTBE METOJOB PEIICHUS BO3HUKAIOIIUX MpoOJIeM, Cleayer
WCIIOJIB30BaTh METOJIBl HAYYHOTO TIO3HAHUS: HAOJIIOJCHUE, OSKCIEPUMEHT,
U3MepeHre, Kiaccu(uKaIus, CucTeMaTH3alus, ONMCaHue, CPaBHEHNE;

- KIIOYEBBIM CIOCOOOM — pa3paboTKa, aBTOMATHU3AIlUsl W BHEIPEHUE
QITOPUTMOB HAYYHOTO WCCIICOBAHUS YAaCTHBIX JJIEMEHTOB JOKa3bIBAHMUSI,

HarpuMcep TaKHuX, KakK 00s3aTeIbHOE  HCITOJIb30BaHHE IMpOrpaMHOAIIapTHBIX
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KOMIUIEKCOB, TO3BOJSIIONIMX MOJEIUPOBATh JIOKA3bIBAEMbIE OOCTOSITEILCTBA
(coObITHUA).

KoHKpeTHBIM  NpemioKEeHHWEM 1O  YAYYIIEHWI0 W JOMOJIHEHHIO
JeucTByomero Poccuiickoro 3akOHOIATENBhCTBA IOJIATaKd  JIOJDKHO — CTaTh
JornoiaHeHrue Hopwmbl 1. 2 cT. 56 T'TIK P®, ¢ usnoxeHnuem €€ B CleayIOICH
peIaKINu:

«Cya, a B OTACIBHBIX CiIy4asgX METOJOJIOTUYECKUM  PErIaMeHT,
yCTaHaBJIMBACMBbI YIIOJTHOMOYEHHBIM OpraHom, OnpeaeseT, KaKue
00CTOATENbCTBA HMMEIOT 3HAYCHHME ISl Jejla, KakoW CTOPOHE HAJICKHUT HUX
JIOKa3bIBaTh, BHIHOCUT OOCTOSITEILCTBA HA OOCYXXJIEHHE, AK€ €CIIM CTOPOHBI Ha
KaKHe-1100 U3 HUX HE CChUIAINCE.»

T.e. BHeca B m. 2 cT. 56 I'TIK P® cnoBa «... a B OTHENBHBIX CiIy4asx
METOI0JIOTMYECKUI PETJIAMEHT, YCTaHABIMBAEMbIN YTIOJITHOMOYEHHBIM OPTaHOM. .. »
dbakTHyecku OyAyT OTKPBITHI JBEPU JUISI CHHXPOHM3AIUM JT0Ka3aTeIbCTBEHHOTO

npaBa U HAy9HO-TEXHHYECKOTO Mporpecca.
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