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BBenenue

Cemeitnbiii  Kogexkc  P®, pa3BuBasg  OCHOBONOJIArarolue  HOPMBI
Konctutymun P® 1993 r.,, 3amumaer Beaymee  IMOJOXKEHUE  BO
BHYTPUTOCY/IAPCTBEHHOM MEXAHU3ME 3allUThl U pean3allid CEMENHBIX IpaB. B
COBPEMCHHBIM TEPUOJ CEMbs, KaK COIMAIbHO-BOXKHBIH WHCTUTYT OOIIECTBA,
HAaXOJIUTCS B BeChbMa HECTAOMJIHLHOM IOJIOKEHUHU. 3a MOCJEAHEE ICCATUIIETHE,
[Ipesunent P® B kaxaom Ilocnanuu @DenepanbHomy CoOpaHuio 3aTparuball
npo0JieMbl CEMbH B Hallle CTpaHe, CeMEHHbIE TPAJAUIIMU U LICHHOCTH. B cembe, Tak
e, KaKk M BO BCEM OOIIECTBE, IMOCTOSHHO HW3MEHSIOTCS OTHOIICHHUS, OHH
CTaHOBSTCSL 00Jiee CIOKHBIMU, YTO, B CBOKO O4YEPElb, TPEOYET COOTBETCTBYIOIIETO
OTPAKEHUSI TAKUX HW3MEHEHHH B CEMEMHOM 3akoHojaTenbcTBe. OOHUM U3
BOKHEUIITUX AaCEeKTOB CEMEWHOro IMpaBa sBisieTcs obecrieueHue 3(pQexTrBHON
3aIIMUTHI CEMENHBIX MPAB.

Croutr OTMETHUTh, 4YTO JEHUCTBYIOUIEE B HACTOSIIIMN MEPUOA CEMEWHOE
3aKOHOJATEIbCTBO, HE pEHIAeT BCEX BO3HUKAIOIIMX HAa MPAKTUKE MpoOJIeM B
00JIaCTH 3aLIUThl CEMEUHBIX MPAaB.

VYkazanHble 00CTOATETHCTBA MOJITBEPKAAIOT AKTYaJbHOCTh, MPAKTHUECKYIO
M HAyYHYIO 3HAQYMMOCTh 3allUThl CEMEHHBIX TpaB B Hallell cTpaHe, 4YeM W
OTIpeJIeJICH BBIOOP TEMBI JAHHOTO UCCIIEOBAHUS.

bosibmioi BKaa B pa3BUTHE TEOPETUUECKUX OCHOB 3aILUTHI CEMEMHBIX IIPAB,
OBLJT BHECEH TAaKUMU COBETCKMMHU W COBPEMEHHBIMU POCCUMCKMMH YUYEHBIMHU Kak:
C.C. Anekcees, H0.®. becnanos, M.A. Bukyr, b.M. T'onrano, B.Il. ['pubanos,
O.10. Unbuna, K.JI. KaBenmun, OILB. Kpamenunnuko, B.H. Jlatkun, [.U.
Meiiep, C.A. MypatoBa, A.M. Heuaega, I'.B. Ilnexanos, N.A. [Tokposckuii, B.K.
[Tyunnckuii, O.A. Py3akoBa, A.Il. Ceprees, B.H. CycnukoB, M.K. TpeyuiHukos,
A.®. Gapxtaunos, H.C. lllepcthena, I.®. lllepmenesuu, E.A. Uedpanosa, M.K.

I{atypoBa u qpyrue.



OOBEeKTOM  HACTOSIIETO  HCCIENOBAaHUS  SIBISIETCS  COBOKYITHOCTb
IIPABOOTHOILIIEHUK, KOTOPbIE BO3HUKAIOT IMPU  OCYLIECTBJIEHUU  3ALLUTHI
HApPYUICHHBIX CEMEUHBIX IPaB.

[IpenmeToM uccaenoBaHus BBICTYIIAIOT OCHOBOIIOJIATAIOIIME NPUHIUIIBI U
HOPMBI IIpaBa, COAEp KallMecss B CEMEUHOM, IPaKIaHCKOM 3aKOHOJATEJbCTBE U
JPYTUX HOPMATUBHO-NPABOBBIX AaKTaX, KOTOPBIE PETYIUPYIOT OOIIECCTBEHHbBIC
OTHOUIEHHUsI, BOSHUKAIOLIKE B MPOLIECCE 3ALUTHI CEMENHBIX ITPaB.

[lens wuccrmenoBaHus  3aKIO4Y€HA B KOMIUIEKCHOM — UCCIIEAOBAHUU
HOPMAaTUBHO-TIPABOBOM PpErJIaMEHTAllMM 3allUTHl CEMEWHBIX IIpaB B PP Ha
COBPEMEHHOM JTale MOJUTHYECKOTO M OOIIECTBEHHOTO Pa3BUTHS, BBISBJICHHE
MPaKTUYECKUX TMpoOJieM U BBIPAa0OTKA HAyYHBIX MPEIJIOKEHUH MO HX
Pa3pEeLICHHUIO.

[locraBineHHass Lenb JOCTUTAETCS IOCPEICTBOM PELICHUS CIIEAYHOLIUX
3a1a4:

- IaTh TIOHATHUE U OOIIYI0 XapaKTePUCTUKY CEMEHHBIX TPaB;

- paccMOTpeTh (POPMBI U CITOCOOBI 3aLTUTHI CEMEUHBIX MPaB;

- YCTaHOBUTH MPABOBbIE OCOOCHHOCTH MPUMEHEHHUS OTAEJIbHBIX CIIOCOOOB
3alIUTBl CEMEMHBIX IIPaB, TAKMX KaK BOCCTAaHOBJICHME HAPYLICHHBIX CEMEWHBIX
IIpaB, YCTAHOBJIICHHME OTLOBCTBA W MATEPHUHCTBA, B3bICKAHWE AJIMMEHTOB U
BO3MEIIICHUE YOBITKOB;

- IIPOAHAIIU3UPOBATH MOPANOK Pa3pPELICHUs CIIOPOB, CBSI3AHHBIX C 3aILUTOU
CEMENHBIX IIPaB;

- BBISIBUTH OCOOCHHOCTH HOPHUJINYECKOW MPAKTUKH IO BOMPOCAM 3aIlUThI
CEMENHBIX IIPAaB.

MeTom00THYECKYI0O OCHOBY pa0OThl COCTABWJIM JTUAJEKTUYECKHH W
JIOTUYECKUA METOMABl TO3HaHUS, (YHKIMOHATBHBIA W CHCTEMHBIA TOJXOMbI, a
TaKXK€  pSAJ ~ YAaCTHO-HAYYHBIX  METOJOB:  HMCTOPUYECKUH,  KOHKPETHO-
COIMOJIOTUYECKUNA, CPABHUTEIHHO-TIPABOBOM, (POPMATHLHO-IOTUUECKUN W JIpyTrue

MCTO/JbI HAYYHBIX I/ICCJIC,Z[OBaHI/Iﬁ.
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OMIMPUYECKYIO OCHOBY HCCIEJOBAaHUS COCTAaBUJIM H3YUYEHHBIE ABTOPOM
MaTepHuabl Cy/1Ie0HOM MPaKTUKK MO JIeJiaM O 3al[UTe CEMEIHBIX MPaB.

HopmatuBHyto ocHOBy wuccienoBanus cocrabisier Konctutynus PO,
I'paxnanckuii Kopexc P®, Cewmeiinbii Komekc P®, a Ttakxke psa Apyrux
HOPMAaTHUBHO-TIPABOBBIX akTOB Pocculickoi denepanuu.

Teopernyeckoii OCHOBOM Hay4yHOM pabOThl MOCIYKHJIA TPYAbl TaKUX
OTEYECTBEHHBIX Yy4YE€HBbIX Kak: AcrtaxoBa M.A., AmueB T.T., becnamos 10.D.,
['onrano Bb.M. Topnerok E.B. I'ynseBa H.A. I'ycea T.A., Urnarosa IO.H.
['ypeeuu M.A. [lanunsa M.A. Jlanwnun B.U., PeyroB C.H. [lemxumua A.B.
EmuceeBa A.A. Emenmuna JI.A., Jlebens M.B. 3Benuropojckas H.®. 3akupona
C.A. 3axaposa I1.B. 3y6apesa O.I'. Unsuna O.1O. Hodde O. C. Kaitmakona E. B.
Kpacnosa T.B. Ky3nenosa .M. Kyunnckas JI.A. Jleckosa FO0.I'. JIeBymkun A.H.
MartBeeBa H.A. Muxaiinosa 1. A., ITuenunnena JI.M. Haxosa E.A. HeuaeBa A.M.
Huzamuera O. H., Capuna T. A. KonoxonoB H.A. Koucrantunora FO.B.
Jlesymkua A.H. Pomanorckmii I'.b., Pomanosckas O.B. CepeOpsikoBa A.A.
CmupuoB H.B. TarapunueBa E.A. Tapabpun A.W. Tapycuna H.H. Taraesa C.H.
Yorynnypos C.b. FOaun A.B., IOpuenko O.1O.

JurmiomHast paboTa COCTOMT W3 BBEACHHS, TpPEX IJIaB, 3aKIIOYCHUS H

oubmorpaduuecKoro Crucka.
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I'maBa 1 TeopeTnyeckre OCHOBBI 3aIUTHI CEMENHBIX ITPaB
1.1 ITonsiTHE M 00IIAast XapaKTEPUCTUKA CEMEMHBIX MPAB

B ceMeiHbIX MPaBOOTHOLICHUSX MPUHUMAET YYaCTHUE KAXKIbIA YEIIOBEK C
CaMOro MOMEHTa CBOETO POkJeHus. B xauecTBe OOBIYHOTO 1JI CEMEMHOTO IpaBa
CIIy’KUT OIPENECICHUE CEMENHBIX MPABOOTHOIICHUM KaK CBS3U POJCTBEHHHKOB,
CBOMCTBEHHUKOB WM JIPYTUX JIMI], OMPEAECISIEMbIX B CEMEMHOM 3aKOHOJATENBCTBE,
OCHOBAHHOM HAa HOPMax CEMEHWHOro IpaBa, & BMECTE C 3TUM Ha IOJOXKEHUSX
rpaXJaHCKOro win (W) aJIMUHUCTPATUBHOTO TIpaBa, OObIYasSX U HOpMax
HPABCTBEHHOCTH M BO3HMKAIOIIEH MO MOBOJY HEMATEPHUAIBHBIX U MaTEPHATbHBIX
Guar'.

[IpeacraBnsieTcsi HEOOXOAUMBIM  BHAYalie YCTaHOBUTh OCOOEHHOCTh
CEMEUHBIX OTHOIIECHHWH, IJIS TOro, YTOOBI BIOCIEICTBUU IPUBECTH TOHSTHE
caMoro cemerHoro npaBooTHouieHusi. Crnenyer cornacutbest ¢ C. H. Taraeoii,
yKa3aBIlIe, 4TO CEMEWHbIC OTHOIICHUS JAJE€KO HE BCErJa MPEeJCTaBIISIIOT COOOM
HpaBOOTHOH_IeHI/ISIZ. Tak, cymecTBylOT (HaKTUYECKH CJIOKUBIIMECS CEMbH, K
MPUMEPY, COXKHUTEIBCTBO HE HAXONAIIMXCS B Opake J>KEHIIMHBI U MYXYHUHBI,
KOTOpbI€ BeIyT o00Ilee X035 UCTBO, HE CHOCOOHOE MOPOAUTh CEMEHHBIX
MPaBOOTHOIICHUH, TaKk Kak HE O(QOPMIICHHOE B PErIaAMEHTUPOBAHHOM TMOPSIKE
OpayHOE€ OTHOIIEHUWE HE PETyIUPYIOT HOPMBI ceMeiHoro mpasa. Cruemyer
UCXOJUTh U3 TOro (paKTa, 4TO TEPMHUH CEMbsl CIIOCOOCH MMETh KaK IOPUIUYECKOE
(cnernuanbHOE), TaK M COLMOJIOTHYECKOE (00111ee) coaepKkaHue.

[lo HameMy MHEHWIO, BO3HUKHOBEHHE CEMEWHBIX IPABOOTHOIIECHUM, a
COOTBETCTBEHHO, M CEMbHM, JOJDKHO CBA3BIBATBCA C  OINPEACICHHBIMU
IOPUINYECKUMU (paKTaMM, OTBEUATh 3aKOHOATENILHO 3aKPETUICHHBIM MPU3HAKAM.

JlomyCTUTh BEPOSATHOCTh BO3HUKHOBEHUS CEMEWHBIX IPABOOTHOLICHUN, HE

! Becnanos 10.®. K Bompocy o mpeamere cemeiinoro npasa // Cemeiinoe u xummaoe npaso. 2013. N 6. C.
2-5.

2 Taracea C.H. OGBEKT H CYOBEKT MPABOOTHOLICHHS CEMEHO-IIPABOBOH OTBETCTBEHHOCTH // BecTHHK
ITepmckoro yauBepcurera. FOpumndeckue vayku. 2014. N 2. C. 141 - 149.
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IIPEAYCMOTPEHHBIX HOPMATUBHO-IIPABOBBIMM aKTaMH, B OTJIMYHMH OT IPaXKAAHCKUX
IIPaBOOTHOLICHUI, HE NIPEACTABISAETCS BOZMOXKHBIM.

Cnenyer ominMyaTh OT CEMEWHBIX NPAaBOOTHOIIEHUH  OTHOILIECHHUS
COKMTENBCTBA, OJHOIOJIOTO U MPEIBAPUTEIIBHOTO COI030B M IPOUYNX AaHAIIOTMYHBIX
COI030B, KOTOPbIE HE NPU3HAIOTCS ceMEHBbIM IpaBoM. COCTOSIHME B IMOJIOOHBIX
COI03aX HE TMPHUBOAUT K TOSABICHUIO KaKUX-IHOO OOS3aHHOCTEH U Tpas,
IIPELYCMOTPEHHBIX CEMENHBIM 3aKOHOAATENBbCTBOM. [IpHYMHOMN, 110 KOTOPOH Takue
OTHOUIEHUS HE IOABEP>KECHBI IPABOBOMY PETYJIHPOBAHUIO, CIIY)KMT OTCYTCTBHE
6paka B KauecTBE HPaBCTBEHHO-TIPABOBOTO eMHCTBA . He 060CTpsis BHUMAHHE Ha
UCCIIEJOBAaHUM, HACKOJIbKO B3aMMOOTHOIICHUS COXHUTENEH OyIayT sBIATHCA
CEMEHHBIMH, OTMETHM, YTO HAJIW4YME (PAKTUYECKHX CEMEMHBIX MPAaBOOTHOILLIEHUH,
HE  pErJIaMEHTUPOBAaHHBIX  3aKOHOJATENbHO,  IIEJeCO00pa3HO  MPU3HATH
HEBO3MOXHBIM. B TO BpeMs Kak IpakAaHCKHUE IIPABOOTHOIIECHUS OCHOBBIBATHCS
MOTYT Ha HOpPMax TpaXJaHCKOrO IIpaBa, OJHAKO MNpPSIMO HMH HE
peycMaTpUBaThLCS, CEMENHHbIE MPABOOTHOIIEHHUS MPEAYCMOTPEHBI JOKHBI OBITH
HOPMAaTUBHO-TIPABOBBIMHU aKTAMM.

B mpaBoBoii nuTepaType TakKe€ OTMEUYAETCA, 4YTO OJHUM M3 CBOWMCTB
CEMEMHBIX MPABOOTHOIIEHUHN CIYXKHUT TO, YTO CBSA3H MEXKIY €ro CyObeKTaMH HOCAT
JINYHOCTHO-IOBEPUTENbHBI XapakTep . 110 HalieMy MHEHHIO, TaKas MO3HIS
OpuBogUTCS 0e3 yweTa ydacThs B IPaBOOTHOIICHMSX JIAaHHOTO — BHJA
rOCy/apCTBEHHBIX (MM MYHULMNAIbHBIX) OPraHOB, a TAKXE IOPUINUYECKHUX JIHIL
(Mo HalieMy MHEHHIO, YKa3aHHbIE JIMIA B OINPEACICHHBIX CHUTYalMsIX TaKxkKe
OTHECEHBI MOTYT OBbITh K MEPEYHIO CyOBEKTOB CEMEHHBIX MPAaBOOTHOIICHUH), OHA
OCHOBBIBAETCS HA OTHECEHUU K CyObEKTaM Mpasa JIUIIb (PU3NIECKUX JIULI.

VYTpara 1OBEpUTENBHOCTH CIIOCOOHA 3aTPYAHUTHh PEaqu3alliio B CEMEITHOM
IPABOOTHOIIEHUH MpaB M 00si3aHHOCTEN MO0 clenarh €e BOBCE HEBO3MOXKHOM.

Tem He MeHee, yTpaTa JIOBEPUTEIBHOCTU HE OyAEeT O3HAayaTh YTPaThl JUYHOTO

3 3akupoBa C.A. IIpaBoBoe perynupoBaHue OpayHBIX OTHOIICHHI B 3aKOHOIATeNbCTBE Poccuiickoit
denepanun: auc. ... kKaug. opua. Hayk: 12.00.03. Pocros-u//1., 2014. C. 95.

* Amues T.T. O crienuuke CeMEHHBIX MPAaBOOTHOIIEHUH HAa TIPUMEPE aHaIN3a COOTHOIICHHS TPaXTaHCKO-
MIPABOBBIX U CEMEHHBIX npaBooTHomeHuH // CoBpeMmenHoe mpaso. 2014. N 11. C. 72 - 75.
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XapakTepa CEMEWHOr0 ITPAaBOOTHOLIEHUS, CYLIECTBYIOIIETO 10 TEX IOp, IOKa
CYLIECTBYET CaMO CEMEHHOE NPaBOOTHOLICHHUE. JOBEpUTENBHBIA XapakTep
OTCYTCTBOBaTb MOXET B CIy4asX OrPAaHUYEHUS POIAUTEIbCKUX IIPaB,
BO3HUKHOBEHHUS QJIUMEHTHBIX O0f3aTEIbCTB B CBSI3M C  HEBBINIOJIHEHUEM
00s3aHHOCTEM IO  COACP)KAHUIO  WICHOB  CEMbH, OJIHAKO  CEMEUHBIM
MIPAaBOOTHOIIEHUAM BCETAA MPUCYI IMYHBIA XaPAKTED.

MOXHO BBIAEHUTh P ACIEKTOB JUYHO-IOBEPUTEIIBHOIO XapakTepa B
CEMENHBIX MPAaBOOTHOUIECHUSAX. Bo-mepBbIX, 00S3aHHOCTH U IpaBa, BOZHUKAIOIINE
U3 CEMENHBIX OTHOIIEHUH, SBIAIOTCA HENEPENaBaEMbIMU, TOITOMY POJUTENIA HE
BIIpAaBE IMepefaTh IpaBa MO BOCHHUTAHHUIO JETEH HWHBIM JHIaM JHOO CHSTH
OTBETCTBEHHOCTh ¢ cebs 3a MX BOCIOHTaHHE . B YKa3aHHBIX CIy4dasx
IIPaBOIIPEEMCTBO HE JIOITYCKACTCH.

Bo-BTOpBIX, MEpaM CEMEWHO-IIPABOBOM OTBETCTBEHHOCTU INPUCYIL JTUYHBINA
HEUMYIIECTBEHHBIM  XapaKTep, OHU TMPEJACTABIAKOTCS B BHUJE JIMIIECHUN
HEUMYIIECTBEHHBIX JIMYHBIX ITPaB, OTPAHUYEHUM, YCTAHOBJIEHUSI TOIIOJIHUTEIIbHBIX
0053aTeNbCTB — K MPUMEPY, POJUTENSIMUA yTPAuYMBAETCA MPaBO HA BOCIUTAHUE,
COBMECTHOE TMPOKUBAHWUE W HWHBIC JIMYHbIE HEUMYIIECTBEHHbIE IIpaBa B
OTHOILLIEHUHA CBOETO pe6eHKa6. B-TpeTpux, B 00BEKTaX CEMEHHBIX OTHOIICHHIA
CJIEIyEeT YYUTHIBATH quCTBa7. Kysnemnosa M. M. cnpaBesiuBO OTMEYAET TO, YTO
AIPO CEMEUHBIX ITPABOOTHOLIEHUN COCTABIEHO UX AYXOBHOCTBIO, HDABCTBEHHBIMU
HAYANAMH YEeTOBEYECKOro moBeneHus . becmanos I0. ®. ykassiBaer, 4T0 4yBCTBA
MPEJICTABISIIOTCS KaK COBOKYIHOCTh HPABCTBEHHBIX KAaTErOpUH, KOTOPBIE HE
OT/IETHMbI OT CYOBEKTOB".

OnHako, CBOWCTBO JIMYHO-IIOBEPUTENIBHOTO XapaKTepa OTCYTCTBYET B TEX

CEMEHMHBIX IMpaBOOTHOIICHUAX, B KOTOPBIX Y4aCTHHUKOM ABJIACTCA

® Taracea C.H. OGBEKT H CYOBEKT MPABOOTHOLICHHS CEMEHO-TIPABOBON OTBETCTBEHHOCTH // BecTHHK
Iepmckoro yanepcureta. IOpunmueckue nayku. 2014. Ne 2. C. 141—150.

® Becmanos 10.®. CeMeliHO-TIpaBOBasi OTBETCTBEHHOCTh M OrpaHMYeHHE ceMeWHbIX mnpaB // JKypHan
poccuiickoro mpasa. 2014. Ne 2. C. 45—52,

! 3yb6apea O.I'. K Bompocy 0 MeTOJOJOTHH UCCIECIOBaHUS CEMEWHBIX MpaBooTHomeHUH // CeMeliHOe U
uimiHoe npaso. 2015. Ne 4. C. 7—09.

8 Kysnenosa .M. Cemeiinoe mpaso: yueGuuk. M.: FOpucr, 1998. 118 c.

% Becnanos F0.®. K Bompocy o mpeamere cemeiitoro npaea // CemeiiHoe 1 xwuumzoe mpaso. 2013. Ne 6. C.
3—4
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TOCYJapCTBEHHBIA OpraH MO0 ropuandeckoe auio. Panee 010 0OTMEYEHO, YTO HA
Hall B3IV, CyOBEKTaMH CEMEWHOIO MpaBa MOTYT SIBISITbCS TOCYAapCTBEHHbBIC
opranbl, opranbl MCY u rwopuaudeckue nuna. I[logoOHONM  mo3uIUu
npuaepxuBaerca JleckoBa HO.I'., ykaspiBaromias, 4To B KayecTBE CYOBEKTOB
CEMEHHO-TIPaBOBOM OTBETCTBEHHOCTH MOTYT BBICTYNaTh YYAaCTHUKH CEMEHHBIX
MPABOOTHOIICHUH, a UMEHHO: POJAUTENN (3aMEHSIONIME WX JIMIA); YIEH CEMbU;
CYNpyT; OpraH OIEKH, TMOMEYUTEIbCTBA; YUpPEKICHUE, Ha KOTOPOE 3aKOHOM
BO3JIAraeTCs 00SM3aHHOCTD 3aIUTH IIpaB pedeHka’’.

B 370l cBA3M monaraem, 4YTO MOXKHO OOO3HAUUTH JABE CUTYyallUH: TIEpBas,
Korja (akTUUeCKHe OTHOIICHUS MPOUCXOASIT B COOTBETCTBUU C MOJIEIBIO
MPABOOTHOIICHUSI, OIICHEHHOW  3aKOHOJATEIsMM  KaK  JIOMYCTUMOW  WIH
HEOOXOAMMOM;  BTOpasi, TMpPU  HECOOTBETCTBUU  TOBEACHUS  CYOBEKTOB
MPABOOTHOIIEHUSI  TMPEIYCMOTPEHHOM  3aKOHOJATEIbCTBOM  MOJEIH, H
BO3HUKHOBEHUU OXPAHUTEIBHOTO MPABOOTHOIICHUS, MPUBOMASIIEMY K YYaCTHIO
TaKMX CYOBEKTOB CEMEWHBIX MpaB, KaK MYHHUIIMNIAIbHBIE M TOCYJapCTBEHHbBIC U
OpraHbl, IOPUIMYECKUE JMIA. YCJIOBUEM YyYacTUs TOCJIEIHMX SBIseTCs (aKT
CEMEMHOr0 MpaBOHAPYIICHUS, ITOCKOJBKY 10 COBEPILICHUS TOCJIEAHETO, NeUCTBUS
YKa3aHHBIX OPraHOB M OpPraHU3alMii BeCbMa MAaCCUBHBI U OTPAHUYEHBI KOHTPOJIEM
HaJIJIeKAIIEr0 OCYIIECTBICHHUS MPAB U BBITIOTHEHUS 00s3aHHOCTEH.

Crnenyer OTMETUTH TO, YTO B PETYJIUPOBAHUHU CEMEWHBIX OTHOIICHUU
ydacThe TOCyJapCcTBa HAMHOTO OoJibllie TO0 00BbEMYy, Ye€M B TpPakIaHCKUX
MPABOOTHONICHUSAX. B OTiIMYMEe OT TpaKJaHCKHUX OTHOIICHHWH, TOCYJapCTBEHHBIC
OopraHbl B CEMEHHBIC TMPABOOTHOIINEHUS BCTyMaTh MOTYT 10 COOCTBEHHOM
WHUILIMATUBE, YTO JIMITHUMA pa3 MOJYEPKUBACT CaAMOCTOATEIBHOCTh ATOM OTPACIIH.
[ToMumo 3TOro, AJiE HOPM CEMEHHOro MpaBa WMIIEPATUBHOCTh XapaKTEpHA B
OOMBINICH CTEMeHW, YeM M OMNpelesieH IMyOJMYHBIN XapakTep perjiaMeHTaluu

CeMEMHBIX OTHOILIEHMUIL .

JTeckosa FO.T. Hexoropsie npobnemsl npuMenenusi HopMm Cemeitnoro xopekca Poccuiickoin ®@enepannu
NpY peanu3aluy 1paBa Ha MaTepUHCKUH Kanutan // BectHuk TBepckoro rocynapcrseHHoro yuusepcurera. Cepust:
IIpaBo. 2014. Ne 2. C. 191—197; becnanos 10.®. yka3. cod.

" Taraesa C.H. ykas. cou.
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COOTBETCTBEHHO, JTMYHO-JOBEPUTENBHBIN XapakTep MPUCYI] JUIIb YaCTU
CEMENHBIX OTHOILIIEHUH, KOTOPbIE BOZHUKAIOT MEXKYy YYaCTHUKAMHU - (PU3UUECKUMU
aunamu. B cayyasix  y4acTMs B MPABOOTHOLICHWM  MYHMIUIATIBHBIX,
rOCYJIapCTBEHHBIX OpPraHOB M OpraHu3aluii, O JOBEPUTEIBHOM XapaKTepe
FOBOPUTh HE NPUXOJUTCS, YTO, OJHAKO, HE HCKIIOYAECT NPU3HAHUSA ITHUX
MIPABOOTHOIIICHUH B KQUECTBE JTUYHBIX HEUMYIIIECTBEHHBIX.

[IpunsiTO cuyuTaTh, 4TO OOBEKTAMU MPABOOTHOIIECHUN BBICTYNAET TO, IO
MOBOJIY YET0 UX CYOBEKTHI BCTYMAIOT B COOTBETCTBYIOIIYIO IIPABOBYIO CBS3b. DTO
HEMaTepUalibHble, MaTe€pUalibHble U JIpyTHME COLMAJIbHBbIE OJyiara, KOTOpbIC
YAOBJIETBOPSIOT MOTPEOHOCTH CYOBEKTA.

OOBEKTOM CYOBEKTHBHBIX MpPAB MPU3HAETCS MPEIMET BHEIIHErO0 MHpa, C
KOTOPBIM 3aKOHOJATENlb CBSI3BIBACT OMpEJEICHHBIE IpaBa, 00YCIaBIMBAIOIINE
npaBoBoe cocrosinue cyonekra. B crarbe 128 'K PD mnepeunciensl 00bEeKTHI
rpakJIaHCKUX TMpaB, TAKUE KakK: BEIU, BKIIOYAs LIEHHbIE OyMaru U J€HbIU, KUHOE
UMYIIECTBO, B T. Y. MMYIIECTBEHHbIE TpaBa, YCIYyrd U pPabOThI, pe3yabTaThl
WHTEJJICKTYaJIbHOM  JIESTEIBLHOCTH, a TakXKe CpelCcTBa WHIWBUAYyalU3alluu
npUpaBHEHHbIE K HUM (T. €. HMHTE/UIGKTyaJbHass COOCTBEHHOCTb) U
HEMaTepUaJIbHbIE 6aara’’. CeMeifHBIM 3aKOHOJATEIbCTBOM P®, B oTimume OT
IPAXKIAHCKOT0, HE MPEIYyCMOTPEHO MPABUJ perjiaMEHTalMN O0BEKTOB CEMEHHBIX
npaBooTHomeHu. B cootBerctBuum co cr. 1 CK P®, cembs, OTUOBCTBO,
MAaTepUHCTBO W JETCTBO B HAallled CTpaHe, HAXOJATCS MOJ TOCyAapCTBEHHOMU
3amHT017113. CemeliHOe 3aKOHOJATENIBLCTBO  yKa3blBa€T Ha HEOOXOJAMMOCTh
YKPEIUICHHUS] CEMbH, BBICTPAUBAHMS CEMEMHBIX OTHOIICHUN HAa YyBCTBE B3aWMHOM
J100BH, B3aUMOITOMOIIIH, YBAXKEHUSI U OTBETCTBEHHOCTH IEPE]l CEMbEN CO CTOPOHBI
BCEX €€ YJICHOB, HEBO3MOXHOCTH MTPOU3BOJILHOTO TOCTOPOHHETO BMEIIATEIHCTBA B
Jiena CeMbH, OECHPENsTCTBEHHOTO OCYIECTBIECHUS CBOUX MPaB WICHAMH CEMbH,

BO3MOYKHOCTH 3aIlIMTHI ATUX MpaB, B T. 4. B cyJeOHOM nopsjike. [Ipusnaercs Opak,

Ynpaxmanckuit komeke Poccmiickoit ®emepauun (wacts mepsas)' or 30.11.1994 N 51-®3(pex. or
03.07.2016)// "Poccwuiickas razera”, N 238-239, 08.12.1994.

13nCemeitnbrii koneke Poccuiickoit @exeparun” ot 29.12.1995 N 223-®3(pex. ot 30.12.2015)/ "Poccuiickas
razera", N 17, 27.01.1996.
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3aKJIFOYAaEMbI JIMIIb B OpPraHax 3alucyh aKTOB TPaXJAHCKOIO COCTOSIHUSA.
PernameHTamnuss ceMENMHBIX OTHOLICHWI OCYIIECTBISETCS COTJIACHO IPUHIIMIAM
JOOPOBOJLHOCTA OpAauHBIX COIO30B JKEHIIWMHBI U MYXKUYUHBI, PaBEHCTBA IpaB
CyIpYroB, pa3pelIeHUsI BCEX BHYTPUCEMEWHBIX BOIMPOCOB C B3aMMHOTO COTJIACHS,
MPUOPUTETOB CEMEWHOI0 BOCIHUTAHUS HECOBEPIICHHOJETHUX, 3a00ThI O HX
pa3BUTHM ® OJAroCOCTOSIHMM, OOCCICUYCHHsI 3alluThl HWHTEPECOB H IpaB
HETPYJOCIOCOOHBIX M HECOBEPILICHHOJIETHUX YJIEHOB CEMbH. 3ampenieHbl JTro0bie
OTpaHUYEHMsI TIPAB IIPU BCTYIUICHUU B Opak, a Tak’Ke B CEMEHHBIX OTHOIICHHUAX 10
MPU3HAKY COLIMAJIbHOW, PACOBOM, SA3BIKOBOM, PEIMTHMO3HOW WIIA HAIMOHAIBHOUN
npuHaIeKHOCTH Jull. [IpaBa rpaxkian B ceMbe OTpaHU4YEHBI MOTYT OBITH TOJIHKO
Ha OCHOBE (heJepalbHOrO 3aKOHAa U JIMIIb B MEpe, HEOOXOOUMOM sl 3alluThl
310pOBbS, HPABCTBEHHOCTH, 3aKOHHBIX MHTEPECOB U IIPAB UHBIX YJICHOB CEMbU U
npyrux rpaxaad. B Hopmax CK P® na3Banbl B T. 4. 6y1ara, KOTOpbIE HE SIBISIOTCS
MPaBOBBIMM OOBEKTaMHU, K MNPUMEPY, BBHICTPAUBAHUWE CEMEHHBIX OTHOIICHUW Ha
YyBCTBAaX B3aHMHOTO YBaXEHHS © JH00BH . CeMeifHOe 3aKOHONATEIbCTBO
YCTAHOBWJIO TIOPSIIOK M YCJIOBHUS BCTYIUIEHUSI B Opak, €ro MpeKpaileHus U
MPU3HAHUS HEACHUCTBUTEIIBHBIM, pEryJIUpPyET HMMYIIECTBEHHBIE W  JIMYHBIE
HEUMYIIECTBEHHBIE OTHOUIEHUSI YJIEHOB CEMbU - CYNPYrOB, POAUTEIEH U JIETEN
(YCBIHOBUTEJIEM U YCBIHOBJICHHBIX), a B psJe CIydaeB, MPEayCMOTPEHHBIX
3aKOHOJIATENBCTBOM, JIPYTMX POJCTBEHHUKOB U MHBIX JIMI[, & TAKXKE OMPEAECIUIIO0
MOPSIIOK ¥ (POPMBI YCTPOICTBA B CEMBH JIETEH, KOTOPHIE OCTAINUCH 0€3 MOIeUeHUs
po;mTeneﬁls. Anamuszupyss CK P®, MOXHO caenaTh BBIBOJBI, YTO CEMEHHBIE
OTHOIIEHUS HEOOXOIUMO pa3/euTh HAa TPU OCHOBHBIC TPYIIBI: OTHOIICHUS
MEXly BCTYHAIOIIMMHU B Opak, OBIBIIUMHU CyIpyraMM M CYNpyramu; OTHOIICHUS
MEXIY BCEMH YJICHAMU CEMbBH; OTHOILICHUS MEXIY HECOBEPIICHHOJIETHUMH,
OCTaBIIMMHCS O€3 TONEYCHUS POIUTENCH, M TPUHSBIIMMH Ha BOCIUTAHUE HX

JUIaMu. YKa3zaHHbIC OTHOIICHMUS HN3MCHAIOTCs, BO3BHUKAIOT U IIPCKpaaroTCs IIpu

Y 3penmroponckas H.®. Llemu, 3aausl ¥ NPUHIMIBL CEMEHHOTO 3aKOHONATEILCTBA: MOHATHS H HX
cootHourenue // Cemeiinoe u xuminHoe npaso. 2012. N 3. C. 14 - 17.

> Yorymgypor C.b. K Bompocy o Buuax cemeifHO-IpaBOBOro craryca rpaxmanmpa // CemeiiHoe u
kurinHoe npaso. 2015. N 6. C. 24 - 27.
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3aKTIOYCHUH W PaCTOpKeHWU Opaka, CO3JMaHWHM CEMbU, YCTAHOBJICHUH OIEKU
(moreyuTenbCTBA) W HHBIX (POPM YCTPOWCTBA JETEH, MO MOBOAY pPa3IMYHBIX
COOBITHH, JEHUCTBUM, COCTOSHHMH. TaKOBBIMH SBISIOTCA 3aKJIIOYCHHE U
pacTop:keHue Opaka, NPU3HAHUE €ro HEACHUCTBUTENbHBIM, CO3/JaHUE CEMBH,
poXxieHue peOeHKa, YCTPOUCTBO JeTel B CeMblo M T. 1. (Fopuauyeckue (akKThi).
OTHOCHUTEIIBHO OCHOBAaHWII BO3HMKHOBEHHMsSI Opaka, JleBymkuH A.H. K naHHBIM
OCHOBAHMSIM OTHEC COBOKYITHOCTh IOpHAWYECKHX (aKTOB (cOCTaB), KOTOpas
BKJIIOYAET HOPUAMYECKUN akKT (rocyJapCTBEHHOM pErucTpaluu), OPUAHMYECKOe
COCTOsIHUE (OTCYTCTBHME OOCTOSITENILCTB, KOTOpPbIE€ MOTYT MPENSTCTBOBATH
3aKJTI0YEHUI0 Opaka, BO3pacT), IOPUIUYECKOE JEHCTBUE (BOJICU3BABICHHUE JIUI] Ha
BCTYIUICHHE B 6pa1<)16. Crmenyer monaratb, 4YTO BO3pacT, BOJEU3bIBICHHUE,
OTCYTCTBHE O0CTOSITEIHCTB, KOTOPHIE MOTYT MPETMSITCTBOBAThH 3aKIIOUCHUIO Opaka,
IOPUNYECKUMU (DaKTaMU HE SBIISTFOTCSI.

OTtMeTuM, 4TO B Y4eOHON M HAy4YHOU JIUTEpaType MO CEMEUHOMY IpaBy HE
MOJIYYHJIA  €IMHOOOPA3HOTO TIOHMMAHHS U JIOJHDKHOTO MCCIENOBAaHUS OOBEKTHI
CEMEWHBIX MPABOOTHOLIEHUU. TeM He MeHee, I MPAKTUYECKOW W I Hay4YHOU
JEATeIbHOCTH  JaHHBIM BOMpPOC BecbMa UWHTepeceH. HMcciemyss OpauHbie
npaBoOTHOIIEHUs, 3akupoBa C.A. OTMEYaeT, YTO OHHU HE HMMEIOT BHEUIHETO
o6bekTa mpas’ . Oxraxko, eme O. C. Modde yTBepKIal, 4To 0TKa3 OT IPU3HAHKS
o0BeKTa B KayecTBE 0053aTEIHLHOTO DJIEMEHTAa MPAaBOOTHOIIEHUM, MO3BOJSET
CHEJaTh BBIBOAbI O CYLIECTBOBAHMU TAKUX MPABOOTHOIIEHUW, KOTOPBIE HU HA YTO
HE HanpaBneHHls. Psin aBTOpoB K 0OBEKTaM CEMEHHBIX OTHOIIEHUNA OTHOCHUT
VMMYILECTBO U IeHCTBYS , BEIH ), MaTepHAIbHbIC U HEMATepUAIbHbIC OIara’.

[IpencrapisieTcsi, 4TO KpOME OTCYTCTBUSI €IWHCTBA IMOHUMAaHUS OOBEKTOB

CEMEHHBIX MpaB, HAOIOMACTCS UX CMEIIEHUE ¢ IOpUANYeCKuMU paktamu. B cBOrO

16 Jleymxua A.H. FOpuamueckue (GaxTel B cemeiHOM mpaBe Poccum n qpyrux rocynapcTB - y9aCTHHKOB
CHI // Poccuiickas rocturms. 2013. N 10. C. 11 - 14.

o 3akuposa C.A. K Bonpocy o crpykType OpauHoro npaBooTHomenus // Biaacte 3akona. 2014. N 3. C. 191 -
201.

% Pode O. C. Cospemennoe rpaxmanckoe npaso. T. 3. CII6., 1965. C. 196.

9 Koucrantunosa 10.B. OGbeKTH ceMeiiHbIX MpaBooTHOMmEH T // MupoBoii cymbs. 2009. N 12. C. 2 - 4.

0 Taraesa C.H. OGbekT u CyOBEKT NPaBOOTHOIICHHSI CEMEWHO-TIPaBOBOWH OTBETCTBEHHOCTH // BecTHHK
ITepmckoro yauBepcureta. FOpumndeckue vayku. 2014. N 2. C. 141 - 149.

?! Husamuesa O. H., Cauna T. A. Cemeiinoe npaso. CII6., 2007. C. 44.
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ouepenp, IopuaAnYecKue (aKThl CEMEHHOro mpaBa - 3TO TE€ JKU3HEHHbBIC
00CTOSITENIBCTBA, C KOTOPBIMH  3aKOHOJATEIBCTBO  CBSI3bIBAET H3MEHEHUE,
BO3HMKHOBEHUE W TMpPEKpalleHUE NpaB M 00sA3aHHOCTEH. DTO COOBITHA, CPOKH,
neicTBus, coctosiHus. OOBEKTaMU CEMEUHBIX MPaB CIYXKHUT TO, IO TOBOJY YETO B
MPaBOBYIO CBSI3b BCTYMAIOT CYOBEKThI CEMEWHBIX MpaBooTHomeHud. K Hum
HEOOXOJMMO  OTHECTH: HeMmaTepuajbHble Onara, HWMYILIECTBO, JIMYHBIC
HEMMYIIIECTBEHHbIE M HWMYIIECTBEHHBIE MpaBa M 00s3aHHOCTH. KMyliecTBo
CIIY’KUT OOBEKTOM B CYIpYKecKuxX mpaBooTHomeHusx (crateu 33 - 44 CK PD);
poauTenbckux npaBooTHouleHu (ctatbst 60 CK P®D); mpaBooTHOIIEHH, KOTOPBIE
npupaBHeHbl K poaurtenbckum (ra. 19, 20, 21 CK P®). O6bexkramu Bcex
Pa3HOBHUJIHOCTEN CEMEWHBIX MPABOOTHOUIEHUH MOrYyT OBITb HEMaTepualbHBIC
omara. K HemarepualibHbIM OJjlaraM OTHECTH MOXHO CEMEHHYIO TaiiHy, IMpaBO
n30paHusl MECTa KUTEILCTBA, IIPABO Ha OOIIEHHE ¢ peOCHKOM, MPABO HA UMSI U JP.
[IpaBa 1 00A3aHHOCTH MOTYT ObITb OOBEKTAMH BCEX PA3HOBUIHOCTEH CEMEHHBIX
npaBooTHOIIeHUH. [loMrMMO yKa3aHHBIX BBIIIE, K TIpaBaM U 00S3aHHOCTSIM OTHECTU
MO>KHO MPaBo BbIOOpa (haMUIIMU CYIIPYTOB, MIPABO U O0S3aHHOCTH MO BOCIUTAHUIO
nereid u T.1. K 00s13aHHOCTSIM OTHECTH MOXKHO AJMMEHTHYI0 00si3aHHOCTh. K
ycllyraM OTHECTH CIIe[lyeT YCiayru cypporatrHou marepu (ctateu 51, 52 CK PO).
OOBEKTHI CEMENHBIX MTPAaB MOXHO Pa3/ACNIUTh HA HECKOJIBKO TPYHI B COOTBETCTBUU
C BHUJIaMH TIPABOOTHOIICHUA. Bo-TepBBIX, 3TO OOBEKTHI CYIPYKECKUX, IO
CYNPYKECKUX, TMOCTE CYMNPYKECKUX MPABOOTHOIICHHUH; OOBEKTHl POJUTEITHCKHUX
IIPABOOTHOILIIEHUA W MPABOOTHOLICHWH, NPUPABHUBAEMBIX K POIUTEILCKUM. B
KaueCcTBe OOBEKTOB JIOCYNMPYKECKUX OTHOIICHHWH BBICTYMAIOT JCHCTBUS B BHIIC
nogaur B O3AI'C 3asBieHusi, MEIUIIMHCKOE 00CIIEIOBAaHUE, B3AMMHOE YBaXKEHUE,
J11000Bb, 3200Ta O GJIarOCOCTOSHUM, YIOBIETBOPEHHUE JIMYHBIX, OMOOTUYECKUX U
nmpouux nmorpedbHocreil. BzanmHoe yBaxeHue, 10008k, 3200Ta 0 GJIArOCOCTOSHUM,
YIOBJIETBOPEHUE JIMYHBIX, OMOJOTMYECKUX M TMPOUYHUX MOTpeOHOCTEH - He

. . 22
MPU3HAIOTCS O0OBEKTaMH CEMEWHBIX MPABOOTHOIICHUN . YKa3aHHBIE KaTeTOpUU

22 Topaerok E.B. O6beKThI PABOOTHOIICHH)IA JIAII, BCTYNAOLINX B 6pak / AxBokar. 2016. N 5. C. 57 - 60.
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SBJITFOTCSI 00BEKTaMU HPABCTBEHHOCTH, IMIHOCTH, (PU3HUECKONU mpUpoabl. BmecTe
C TeM, YIIOMSIHYThI OHU BO MHOTHX cTaThsax CemeitHoro Koaekca P® (cr. cT. 1, 31
CK PO u 1.1.). O0BEKTaMU CyNpyKECKHX IMpaB SBISAIOTCA: MPAaBO BhIOOpa MecTa
KUTENbCTBA, (PamMHIIMK, UMYyIIECTBO M T. M. OOBEKTaMU TMOCIECYNMPYKECKUX
OTHOIIEHUH - TmpaBo BbIOOpa Gamuwinu, wuMmyniectBo T. 1. OObexkTaMu
POIUTENBCKUX TIPaB SBJSIOTCS BEIOOP peOCHKY UMEHH, COIEPKAHUE U BOCITUTAHHUE
pebenka u jip. OOBEKTOM MPUPABHEHHBIX K POAUTEIBCKUM OTHOILICHUM, CITYKUT
BocnuTaHue nere m T.n. Cpenu AEHCTBHUM CIEIYET BBIACIATH COBMECTHYIO
1o/Iauy 3asBJICHHUA O 3aKIIOUEHHHM Opaka, COTJIAlleHHs O BbIILJIaTe AJMMEHTOB,
noroBopa. HemarepuanbHble Ollara CyImiecTBYIOT B BUJIE NpPaB Ha MPUCBOCHUE
peOeHKy UMEHH, BBIOOP (paMuiIuu mociie 3aKiatoueHus: Opaka, BOCIUTaHUE JETEH U
oOlIieHue ¢ HUMU U T. JI. MarepuanbHbie 01ara rmpeacTaBiIeHbl MOTYT ObITh B BHJIE
uMmyIecTa. B kpyre o0s13aHHOCTEN MOXKHO 0003HAUYUTh O0SI3aHHOCTD COJICPIKAHUS
JeTeH, B T. Y. BBIIIATE AJTMMEHTOB.

OnpenenuM 0COOEHHOCTH OOBEKTOB CEMEWHBIX MpaB W MX CHCHUPUKY.
O4eBUIHO, YTO JAaHHBIE OOBEKTHI HOCSAT MPEUMYIIECTBEHHO JUYHBIN XapakTep H,
KaK MCKJIIOYEHUE - UMYIIECTBEHHBII (COBMECTHAsI COOCTBEHHOCTh, AJIMMEHTHI U T.
m.). OOBEKTHl KacaloTCs Kpyra JIMIl, ONPEJCICHHOTO 3aKOHOM: BCTYMAIOIIUX B
Opak, OBIBIIMX CYIpPYroB, CYNIPYroB, JE€T€H U pOAUTENCH, AETe M 3aMEHSIOMUX
ponuteneit auil. OObeKTaM CeMEUHBIX MPaB MPUCYIIH HJIEMEHThl HDAaBCTBEHHOCTH:
11000Bb, B3aMMHOE YBaXKCHHE, 3a00Ta O pa3BUTHM W OJIATOCOCTOSIHUU JICTEH
(cratbu 1, 31 CK P®); ypaoBierBopeHHE OHOJIOTMUECKUX, JAYXOBHBIX
noTpedHoCcTe. COOTBETCTBEHHO, 3TH OOBEKTHI HOPMaMH TpaBa yperyJupOBaHbI
ObITh HE MOTYT. M31105K€HHOE MO3BOJISIET HAM CJIeJaTh BHIBOJ OTHOCUTENIBHO TOTO,
YTO HEKOTOpPhIE W3 CEMEHHBIX OTHOIICHWH HE HWMEIOT NPaBOBOTO OOBEKTA.
[Tocneanero 3amenser 6jaro, KOTOpoe HE MOANAETCS MPABOBOMY PEryJIHMPOBAHUIO
U OTHOCUTCA K cdepe (Pu3MUecKod MpUPOJbl YeIOBEKa, HPABCTBEHHOCTH U
andHOCTH. [IoMUMO 3TOrO, MpEeACTaBIsAETCs, YTO MO CBOEH CTPYKTYpPE CEMENHBIE
MPaBOOTHOIIEHUS HE OTJIMYAIOTCS OT UHBIX MPABOOTHOIIEHUM, OJIM3KUX C HUMH 110

npaBoBoil mpupoae. CeMmeliHble TMpaBa XapaKTEPU3YIOTCAd CHEU(PUKON HX
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CyOBEKTHOTO COCTaBa, 00BEKTA U comepxkaHus. Hu onuH n3 00bEKTOB CEMEHHBIX
IIpaB HE MOXET XapaKTePU30BaTHCS TEMHU TMPU3HAKAMHU, KOTOPhIC IPUMEHSIOTCS, K
MIPUMEPY, OTHOCUTEIHHO 0OBEKTOB TPAXKTAHCKUX TMPAaBOOTHOIICHUNH. VIMyTIiecTBO,
HEMaTepHuaibHbIC OJiara, YCIyrd, 0O0sS3aHHOCTH M TpaBa KaK OOBEKTHl CEMEHHBIX
IIpaB MUMEIOT MHOTOYHCIIEHHBIE OCOOCHHOCTH, ONpEIeIsieMble CaMOW MPUPOIOH
CEMEHHBIX TpaB, 00JACTHIO UX JACHCTBUSA M CTATyCOM CYOBEKTOB YKAa3aHHOTO BUIA

Hp&BOOTHOHIGHHﬁ.

1.2 ®opMbI 1 cIOCOOBI 3AIUTHI CEMENHBIX TTPaB

Kaxnprii U3 crnocoOOB 3alllUThl TPAKIAHCKUMX NPaB B ONPENEIECHHOM
MPOLEAYPHOM WM IPOLECCYATbHOM IIOPSJKE MOXKET IPUMEHATHCS W IS
CEMEHHBIX TPABOOTHOIICHUM. JlaHHBIM MOPSIIOK Ha3bIBaeTcs (POPMOI 3aIIUTHI
nmpaBa. Hayka rpakmaHCKoro ImpaBa pa3iMyaeT HEIOPUCIAUKIAOHHYIO U
IOPUCIUKIIMOHHYIO (BHECYNeOHYI0 M cyaeOHyio) dopmMmy 3amuThl npaB. [lanHas
TEPMUHOJIOTMYECKAs Tpajalus CyUIECTBYIOIUX (GOpPM 3aIIUTHI TPaB, HECOMHEHHO,
MMEET YCJIOBHBIA XapakTep, OJJHAKO OHAa OYEHb yAOOHA ISl MPaKTUYECKOrO MX
pa3rpaHUYEHUs.

[IpeacraBnsiercs, 4To NMoJ (opMaMu 3aLUTHI CIEIYET MOHUMATh KOMILUIEKC
OpraHU3allMOHHBIX, BHYTPEHHE COTJIACOBAHHBIX MEPONPUATUN, KaCAIOUIUXCS
3alllUTHl CYOBEKTHUBHBIX IIpaB, a TaKKe OXpPaHAEMbIX 3aKOHOJATEIHCTBOM
MHTEPECOB.

CoryacHO NEUCTBYIONIEMY 3aKOHOAATENIbCTBY, FOPUCAUKIIMOHHON (hopmoit
3allMTHl  JIOMYCKAE€TCSl BO3MOXKHOCTh 3alllUTBl MpaB B CyAeOHOM JIMOO
aIMUHUCTpAaTUBHOM mopsifke. KOpucnukimonnasi ¢gopMa 3aIuThl - ACSITEIBHOCTD
M0 3aIliTe OCHAPUBAEMbIX M HAPYIIEHHBIX CYOBEKTHUBHBIX MPaB CO CTOPOHBI
OpPraHOB, YIIOJHOMOYEHHBIX rocyAapcTBOM. Ee CyTh BbIpa)k€Ha B TOM, YTO JIMIIO,
3aKOHHBIE HHTEPEChl M TpaBa KOTOPOrO HAPYIIEHbl MPOTHBOMNPABHBIMU
JNEUCTBUSMH, MOXKET OOpaTUThCS 3a 3aUIUTOW K JUOO JIPYTUM KOMIETEHTHBIM

opraHam (B cyJibl (B T. 4. TpETEHCKUI, apOUTPaXKHBII) BBIIIECTOSALLYI0 HHCTAHIIUIO
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W T.I.), VYHOOJHOMOYCHHBIM TPUHUMATh HEOOXOAMMBIE MEphl B  IIEJSIX
BOCCTAHOBJICHHS HAPYIIICHHbIX TIPaB U IPECCUCHHS IPABOHAPYIICHHIT .

B mpenenax ropucIUKIMOHHONW (HOPMBI 3alTUTHI PACCMATPUBAEMBIX IIPAB,
MOXHO BBIJICIUTh 3 TOPSAKA 3aIlWThl, TaKWe Kak: oOmmui (CyaeOHBbIi),
aIbTEPHATUBHBIN U CTICUATBHBIN.

[To oOmuM mpaBWIaM 3alIMTa CEMEWHBIX IMPaB W HHTEPECOB TOMJICKHUT
OCYIIIECTBICHHIO B CyIeOHOM IOpSIKE™".

[TopaBnsroiee OOJIBITMHCTBO Ipa’KIaHCKO-TIPABOBBIX CIIOPOB
paccMaTpUBAETCs TOPOJCKHMH, OOJIACTHBIMH, PAMOHHBIMH W JIPYTUMHU CyIaMH
oOmiedt ropucaukiuu. Bmecre ¢ HuMH cyaeOHas BIIacTh OCYIIECTBIISICTCS
apOUTpaXHBIMH ~ CyJaMH, KOTOPBIC PEIIalOT CIOPHI, BO3HHUKAIOIINAE TpHU
OCYIIECTBJICHUH MPEIIPUHUMATEIHCKON ACATEIHHOCTH.

C cornameHds — Y4aCTHHUKOB — TPaXKIaHCKO-TIPABOBOTO  OTHOIICHHS,
BO3HHUKIINN MEXIy HHMH CIOp MOXET TIepelaBaThCs Ha pa3pelieHue B
TPETEUCKUH CYA.

B ciydasix, ecim KOHCTUTYITMOHHBIC TTpaBa U CBOOOIBI TMYHOCTH HAPYIICHBI
au00 MOTyT OBITH HApPYIICHBI HOPMATHBHO-TIPABOBBIM aKTOM, TIOJJICKAIIIAM
MPUMEHEHUIO WM TPUMEHEHHBIM B OTPEICIICHHOM JIeJie, pACCMOTPEHHE KOTOPOTO
HA4YaTO WJIM 3aBEPIICHO B CyA€ WIM JPYIOM OpTaHe, TpakIaHe HaICISIFOTCS
npaBom oOpatenust B Koncturyuunonnsiiit Cyn PO.

CpenctBom cyneOHOM 3alUThl TPAKIAHCKUX MPAB U 3aKOHOM OXPaHSIEMbIX
WHTEPECOB, IO OOIEeMy MpaBWIy BBICTyHaeT HCK, T.€. oOpamaeMoe K Cyay
TpeboBaHre 00 OCYIIECTBIECHUHU MPABOCYAMS, C OJTHON CTOPOHBI, U o0paliaemMoe K
OTBETYHMKY MaTepHaJbHOE MPaBOBOE TPeOOBaHKME 00 MCTIOJHEHUH JIS)KAIIeH Ha HeM
00s13aHHOCTH, TUOO O MPU3HAHUYN HAIWYUS MO0 OTCYTCTBUS MPABOOTHOIIEHUS, C

WHOM CTOPOHBI.

2 AcraxoBa M.A. Croco6BI 3aIlHTh CEMEHHBIX npas: Bonpocsl Teopun // CeMeitHOe M JKMIIMIITHOE MPaBo.
2016.N 5.C.7-11.

%4, 1 cr. 46 Koncturynuu Poccniickoit deneparnyuu (npuHsTa BceHapoaAHbIM rosiocoBanuem 12.12.1993)(c
y4eTOM MONpaBOK, BHECEHHBbIX 3akoHamu P® o mompaBkax k Koncrurynmuu P® ot 30.12.2008 N 6-®K3, ot
30.12.2008 N 7-®K3, ot 05.02.2014 N 2-OK3, ot 21.07.2014 N 11-®K3)// "Cobpanue 3akoHOmaTeiscTBa PD",
04.08.2014, N 31, cr. 4398.
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Y CTaHOBIJIEHO, YTO 3aIUTY CEMEUHBIX ITPAB OCYIIECTBISET Cy/ 110 IpaBUiIaM
IPaXKIAaHCKOTO MPOU3BOJACTBA, a B MpPeaycCMOTpeHHbIX CemelHbIM KojekcoM PD
CIIy4asix, TOCYJapCTBEHHBIE OPraHbl WIM OPTaHbl ONEKH U NTONEYUTEIBCTBA.

K nmpumepy, 3akonoaarens B 11. 3 ct. 65 CK P® npenycmarpuBaer, 4To mpu
pa3AeIbHOM IPOKUBAHUUA POAUTENEH MECTO JKUTEJIbCTBA JETEH YCTAHABIUBAETCS
[0 COTJIAIICHHUIO POJWTENIEH, a B OTCYTCTBUM COIVIALIEHUS CIOPBI MEXAY
POIHUTEISIME Pa3PEIIAIOTCS Cy[OM YIUTBIBAS HHTEPECH! H MHEHHUE ACTeil .

B xauecTBe crieMaIbHOTO MOPSAKA 3aIIUThl CEMEWHBIX MPAB U OXPAHAEMBbIX
uHTepecoB cornacHo 1. 1 c¢r. 8 CK PD Heobxoaumo npu3HaTh aAIMUHUCTPATUBHBIN
nopsnok. [IpumeHsieTcst oH B BUI€ UCKIIIOYEHUS] U3 OOIIMX MpaBUi, T.€. TOJBKO B
cnydasx, npegycMorpeHHbix CK P®. B pgaHHOM mnopsake OpraHbl ONEKH U
IONEYNUTENBCTBA Pa3pelIatoT Pa3HOIIACUsl MEXIY 3aKOHHBIMHU NPEICTABUTEISIMU
OTHOCHUTEJIFHO UMEHU WU (paMuiaum peOeHKa, ecM OHU HE CMOTIJIU IO JJaHHOMY
BOIPOCY CAMHU JOCTHTHYTh COTJIAIICHHS .

ITynktom 2 ct. 65 CK P® npeagycmaTpuBaercs 3allliTa CEMEMHBIX MpaB B
aIbTEpPHATUBHOM TOpAJIKe. Tak, ecii BOIPOChl 00pa30BaHUsl U BOCIUTAHUS JIeTen
POIMTENM HE CMOTJM pPa3peldTh 10 B3aMMHOMY COIVIACHIO, OIMPAsCh Ha
MHTEPECHl JETEe U YUUTHIBASI UX MHEHHE, TO JJISl 3alIUThl CEMEUHBIX MPaB TAKWE
POJIMTENM BIPaBE OOPATUTHCS 32 pelIEeHUEM MOJOOHBIX pa3HOriIacuil B ¢y 100 B
OpTaHbI OMEKH U MOEYHTEIbCTBA .

Cewmeilinbiii Komekc P® camum rpaxaaHaM MpPEIOCTaBISAET BO3MOMXKHOCTb
peumnTh, OyAyT JM OHHU 3alllMINATh WM OCYILECTBIATH CBOM CEMEHHBbIE MpaBa
coBepmiasi Ui 3TOTO BCE HEOOXOIMMBIE ACUCTBUS, TO €CTh pPACIOPSKATHCA
NpUHAAJICKAIIMMHU CEMEHHBIMU MPABAMH 10 COOCTBEHHOMY YCMOTPEHHUIO.

JInmes B 0coOBIX ClIy4dadx, C€CJIM B 3alIUTC CEMEHMHBIX IIpaB 3aMHTCPCCOBAHLBI

06IJ_ICCTBO, HHBIC T'PAKIAHC, MHUIIUATUBA 3daIUTBI 1 OCYIICCTBJICHUS IIPpAB YJICHA

» KpacnoBa T.B. IlepcmekTHBBI pa3BUTHS HHCTHTYTA 3aIUTHl poAuTeNbckux mnpaB // CemeiiHoe u
)umuiHoe npaso. 2016. N 5. C. 19 - 22.

2% 3axapoBa [1.B. HeumymiecTBeHHbIE cOrJIalleHHsT B POCCHHCKOM CeMeiHOM mpaBe // AKTyallbHbIE
npobaeMsl poccuiickoro mpaea. 2015. N 10. C. 114 - 119.

%" Jlemxuna A.B. Cropsl 0 JETAX: MECTO KHTEICTBA PEOEHKA M TOPAZOK OCYIIECTBICHHS POAHTETbCKHX
npaB // Kypran poccuiickoro mpasa. 2012. N 5. C. 76 - 84,
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CeMbH MOXET MpUHAAIEKATh MNPOKYpopy JMOO oOpraHaM OINEKH U
MOIICYHTEIBCTBA™,

I'pakmane BhopaBe 3amuuiaTh CBOM CEMEHHBIE IpaBa BCEMH HE
3aMpenIeHHBIMHU 3aKOHOM JJOCTYITHBIMHU CIIOCOOaMHU.

Takum oOpa3zoM, riaaBHOM (GOpMOM 3alIMTHl pacCMAaTPUBAEMOro BHJIA TPaB
BBICTYNaeT cCyJeOHas 3aliuTa, TOCKOJIbKY BO3MOXKHOCTh UJICHOB CEMbHU
MOJI30BATHCS CY/IEOHOM 3allIUTON CBOMX CEMEHHBIX MPaB OTHOCUTCS K OCHOBHBIM
HayajaM JCHCTBYIOLIETO CEMEHHOIO 3aKOHOAATENbCTBA, YTO COOTBETCTBYET
nonoxkeHusM cr. 46 Konctutynuun PO 1993 r., rapantupyromen 3amTy npas u
OCHOBHBIX cB000/ rpaxaaH Poccun B cyaeOHOM mopsiziKe.

Hopwmbl 0 3amuTe ceMeMHBIX IMpaB 3aKpEIUIEHbl U B HUHBIX (helepanbHbIX
3akoHax. K mpumepy, cr. 10 ®@enepanbHoro 3akoHa ot 21.12.1996 N 159-®3*°
yCTaHaBIMBAET, YTO 3a 3alIUTOM COOCTBEHHBIX IpaB JI€TH, OCTaBIIuecs 0e3
NOMNEYECHHs] POJUTENEH M JIETU-CUPOTHI, a TAKXKE UX 3aKOHHBIE MPEICTABUTEIH,
norneynTenu (ONEKyHbl), OpraHbl ONEKH M IONEYUTENbCTBA, IPOKYPOP MOTYT
00paTUThCS B COOTBETCTBYIOIIHME CYyACOHBbIE OpraHbl B YCTaHOBJIEHHOM MOPSIKE.
3amuTa OCIIOPEHHBIX WM HApPYIIEHHBIX CEMENWHBIX MPaB OCYLIECTBISETCSA B CyAax
oOmieil IOPUCAUKIIMM B MCKOBOM IIPOM3BOJICTBE WJIM B TOPSAKE MPOU3BOJCTBA,
BO3ZHMKAIOIIETO0 W3 aJMUHUCTPATHBHBIX NpaBooTHouleHuid. Cya paspemaer u
paccMaTpuBaeT CIOPbl OTHOCUTEIbHO CYOBEKTHBHOIO IpaBa WM OXPaHSIEMOTO
3aKOHOM MHTEpEeCca, BOZHMKAIOIIME W3 CEMEMHBIX OTHOLIEHUH MEXIYy 4IeHaMHu
KOHKpeTHON cembu. Kpome 3TOro, B Cyln BO3MOXHO 00KajlloBaTh JCHCTBUS
(Oe3meiicTBHE) U PEUICHUS] TOCYAPCTBEHHBIX OPTraHOB, JODKHOCTHBIX JIMIL JIFO0O#
BETBEH BIIACTU — UCIOJHUTEIBLHOM, CyAeOHOM, 3aKOHOJATEIbHOM, a TaKKe
YUpeXKACHUHN, TNPEANPHUATHH, oOpraHu3anuii o000l (GOpMBI COOCTBEHHOCTH,
opranoB MCYVY U OTHENbHBIX MYHUIUIAIBHBIX U TOCYIAPCTBEHHBIX CIyKalllUX,

HapYILIMBIIKX T€ WIK JPYrUe ceMeilHble paBa (K npumepy, otkasz opraHoB 3AI'C

% Becmanos [0.®. Cemeitnbie MPaBOOTHOIIEHHUS C ydacTueM pebeHka // CeMelHOe M J>KWIIMIIHOE IPaBo.
2015.N1.C.3-7.

2 ®denepanbubiii 3akoH 0T 21.12.1996 N 159-®3(pen. ot 03.07.2016)"O nONONHUTENBHBIX FapaHTHUIX MO
COIMATILHOM TIOJITICPKKE NEeTEeH-CUPOT U JIeTel, ocTaBIUXCs 0e3 mornedeHus poauteneii”// "Poccuiickas razera", N
248, 27.12.1996.
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B peructpanuu Opaka, oTkaz oprana MCY paspemntb BCTynaTth B Opak JIHIIAM,
KOTOpBIC HE JOCTUTIIN OpavHOTO BO3PACTa).

Taxxe cnenyer UMeTh B BHUIY, UYTO KaXAbIH IpaKAaHUH OO0JaJacT MpaBOM
Ha oOpanieHue B KC P® ¢ xanobamu Ha HEKOHCTUTYUHOHHOCTh HITA, KOTOpBIH
IPUMEHSJICS B €T0 JIeJ€ U B 3TOW CBA3M YIIEMMJI Kakue-I1u00 U3 €ro mnpas, B TOM
YUCJIE U CEMEUHBIX.

OcHoBaHUs, 110 KOTOPBIM Tpax/JaHe oOpalaroTcs B CyACOHbBIE OpraHbl 3a
3alIUTOM CBOMX CEMEHMHBIX IIpaB, OYEHb pPa3HOOOpa3Hbl U, B OCHOBHOM,
ynoMmsiHyTel B CK P®: mnpusznanue Opaka HEIEHCTBUTEIBHBIM; PaCTOPKEHUE
Opaka; pas3ien HMYIIECTBa CYIPYroB; PacTOpPKEHHE M H3MEHEHHE OpavyHOro
JIOTOBOPA; YCTAHOBJIICHUE OTLOBCTBA; OCIIAPMBAHUE MATEPUHCTBA M OTIIOBCTBA;
pa3penieHue MeXay pPOJUTEISIMU PA3HOTIIACUN O MECTE )KUTEJICTBA U BOCIIUTAHUH
HECOBEPILIECHHOJIETHUX JeTel; OCYLIECTBIIEHUE POIUTEIBCKUX pas
MPOKMBAIOIINM OTAEJIBHO OT peOEHKa pPOJUTENEM; YCTpaHEHHE MPEensTCTBUN
oOmieHust peOeHKa C POJACTBEHHUKAMU; 3allliTa POJUTENbCKUX MpaB; JIUIICHUE U
OTpaHUYECHHE POAUTENILCKUX MPAB; BOCCTAHOBJICHHE POJUTENBCKUX MPaB; OTMEHA
OTpaHUYECHHUI POJIUTENBCKUX MPAaB; B3bICKAHUE AJIMMEHTOB Ha COBEPIIEHHOJETHUX
HETPYAOCIOCOOHBIX JE€TeH 1 HECOBEPIIEHHOJIETHUX JAETEH; YCTAHOBJICHHUE MOPSIKA
y4acTusl poAMTENed B KaKUX-TMOO JOMOJHUTENBHBIX pacxojax Ha peOeHKa;
B3bICKAHUE AJIMMEHTOB Ha POJAMTEJIEH C COBEPLIEHHOJIETHUX JI€TEH; YCTAHOBIICHHUE
nopsJika HECEHUs JOTIOJTHUTEIIBHBIX pacxoz1oB Ha poauTenen
COBEPILIEHHOJIETHUMHM [JI€TbMHU; B3bICKAHHWE aJIMMEHTOB Ha OBIBILETO CYIpyra,
CYIIpyTa; B3bICKAaHUE C MAJAYEPUL] U MACBIHKOB AJIMMEHTOB HA MAayexy WJIM OTYMMA,
MPU3HAHKUE HEJEUCTBUTENbHBIM COTJIAlIeHUH 00 yIuiaTe aJluMEHTOB; U3MEHEHHE
pa3MepoB aJMMEHTOB, OCBOOOXIEHHME OT YIUIaThl AJTMMEHTOB, B3BICKAHHBIX B
CyZ1IeOHOM TIOPSIIIKE U JP.

Takum 00pa3oM, 3aKOH K KOMIETEHI[MU CyJa OTHEC MPUHATUE PEIICHUN O
caMbIM BaXKHBIM BOIIPOCaM B 00JIACTH CEMEMHBIX MPaBOOTHOILIECHUIA.

B cnywasx, DOpeRyCMOTPEHHBIX 3aKOHOM, 3alUTa CEMEHHBIX IIpaB

OCYHICCTBIICTCA U IOCYAApCTBCHHBIMHU OpraHaMM. K takum opraHaM OTHOCATCA
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HE TOJBKO JUIIh (QefepalbHble OpraHbl HWCIOJHUTEIBHONW BJIACTH, OPTaHbI
UCIIOJIHUTENbHON BJacTu CcyObekToB P®d, HO W opraHbl BHYTPEHHUX eI,
npokypatypa, oprausl 3AI'C, a Takyke BOCITUTATEIbHBIC YIPEKICHHUS.

OOmMpHBEIMU  TIOJTHOMOYHMSIMH B O0JIaCTH  3alllUThl CEMEWHBIX TIPaB
HajessieTcs: mpokypop. Ero aesTenbHOCTh MO 3alIUTE CEMEHHBIX IMPaB MOMKET
BBIPA3UTHCA B MPEIBSIBICHUU B CylIbl psA/la TpeOOBAHUH, K IPUMEPY: O IPU3HAHUN
HEJICHCTBUTEIbHBIM Opaka; JIMIIEHWW POJUTEIbCKUX IpaB; OIrpaHUYEHUU
POIUTENHCKUX MpaB; MPU3HAHUM HEIACUCTBUTENBHOCTU COTJIAlIEHUH 00 yruiate
AINMEHTOB;, 00 OTMEHE YCHIHOBICHHS . IIOMHMO 9TOro, MPOKYPOp MOJDKCH
NpPUHUMATh y4YacTHE B JieJlax O BOCCTAHOBJICHWH, OTPAHUYCHUM U JIUIICHUH,
POIUTEILCKUX TPaB, YCTAHOBICHWH (paKTa YCHIHOBIICHUS peOCHKAa W 00 OTMEHE
YCBIHOBJICHUSI, BHE 3aBUCUMOCTH OT TOTO, M0 Yb€i MHUIIMATUBE OBLIIO BO30OYKICHO
JIe0 CYJIOM, a BMECT€ C JTHM OCYIIECTBJISITH HAaJI30p 3a MPaBOMEPHOCTHIO
OTOOpaHMs y pOaUTENeH peOCHKa OpraHaMy OTNEKH W IMONEYHTEIbCTBA U B MHBIX
clydasx’ .

3ammTa TpaB JAeTed, KOTOphIE OCTaaucCh 0O€3 TMOMEUEeHHUS POAUTENICH u
HaxXOJATCA B JICYCOHBIX, BOCIUTATEIBHBIX YUPSKICHHUIX, a TAKKE YUPESKICHUSIX
COIIMAJIbHOM  3alllUThI, 3aKOHOM BO3JaraeTcsi Ha aJMUHUCTPAIMI0 TaKHX
YUPEKICHUM.

Ha momKHOCTHBIX JHI] TOCYJIAapCTBEHHBIX OPraHOB M WHBIX OpTaHU3AIHMA
BO3JIaraeTcsi 00S3aHHOCTH COOOIIATh 00 M3BECTHBIX UM (PaKTax HapyIICHUS MpaB U
3aKOHHBIX MHTEPECOB JIETEH B OpraHbl OMEKH M ITOMECYUTEIIBCTRA.

JIOMKHOCTHBIE JHUIA JICUeOHBIX, 00pa30BaTEIbHBIX U JPYTUX YUPEHKICHHMI
MoO0bIX U3 (GopM COOCTBEHHOCTH, OOs3aHBI OMOBENIATh OpraHbl OINEKU W
MOTICYUTENLCTBA O JIETSX, KOTOPHIE OCTATUCH O€3 MOTICUCHHSI CBOMX POJUTEICH.

3amuTy CEeMEWHBIX TMpaB  OCYIICCTBISIIOT W OpPTaHbl ONEKH W
MOTICUUTENILCTBA, HO  JIMIIL B  COydasX, KOTOPBhIE  HEIMOCPEICTBEHHO

npeaAyCMOTPCHBI 3aKOHOIATCIBLCTBOM. HOpﬂI[OI( ACATCIIBHOCTH KW OpraHu3alru

%0 Y3 npakTHKH NPOKYPOPCKOro HAX30pa MO TPaXIAHCKUM aenmaM // 3akonuocts. 2016. N 3. C. 10 - 11.
31 T'ycea T.A., Urnaroa FO.H. Pois npokypopa B 3amiTe myGIHYHBIX HHTEPEcoB // 3aKOHOIATEIBCTBO U
skoHOMUKa. 2013. N 6.
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JAHHBIX OPTaHOB OMNPEACNAIOTCS B YCTaBax MYHUIMMAIBHBIX OO0pa30BaHUMN
corjacHo 3akoHaM cyObekToB P®. B coorBerctBum co cr. 121 CK P® Ha
BBIIIEYKa3aHHbBIE OPraHbl BO3JI0OKEHA OOS3aHHOCTH IO 3AIIMTE MPaB M 3aKOHHBIX
MHTEPECOB JIETEH, KOTOPBIE OCTAINCH O€3 MOMeUeHus! pOJUTeNeH, B CBOIO OUepE/ib,
4yTO TpeOyeT OT JaHHBIX OPraHOB BBISABJICHMS, y4€Ta, YCTPONCTBA ITUX JETEH, a
TaKXE€ OCYIIECTBICHUS IIOCIEAYIOIIEr0 KOHTPOJII 3a HX COACPKAHUEM H
BOCIIHTAHHEM ~. 3alliTa HHTEPECOB BBITYCKHHKOB TAKHX BOCIIHTATCIBHBIX
YUpEXKACHUH, TaKKe SIBISETCS 003aHHOCTHIO OpraHa OMEKU U MOMEeUUTEIhCTBA.

HeropucaukimonHoit ¢hopmMoil 3alliMThl CEMEHHBIX TIpaB OXBATHIBAIOTCS
JIEUCTBUSL YYACTHUKOB CEMEWHBIX OTHOILIECHHWM MO 3allUTe NPUHAJICKAIMHNX UM
OXpaHsE€MbIX 3aKOHOM HMHTEPECOB M CEMEHHBIX MpPaB, KOTOPHIE CAMOCTOSTEIHHO
UMU COBEpIIAIOTCS, BHE OOpalieHuss K TOCYJapCTBEHHBIM JIMOO JIpyruM
KOMIIETEHTHBIM OpraHaMm. Takue NelCTBUS MOKHO ONPENEIIUTh KaK BO3MOKHOCTD
YIPAaBOMOYEHHBIX JIMI[ HKCIOJb30BaTh YCTAHOBJIEHHBIE 3aKOHOM CIOCOOBI
NPUHYAUTEIBHOTO  BO3ACHCTBHS  HA  MPABOHAPYIIUTENEH, IO  3allHTE
MpUHAJJICKAIINX UM IIPaB COOCTBEHHBIMU JICUCTBUSMU.

B cocraB 1opHCIUKIIMOHHOW (OPMBI 3aLIUThl CEMEMHBIX MPAB BKIIFOYAIOTCS
CJIEIYIONTUE CIOCOOBI: MpU3HAHUE TpaBa CyAeOHBIMU OpraHaMu (yCTaHOBJIICHUE
OTIIOBCTBA WJM MAaTEPUHCTBA); MPECEUCHHE JIEUCTBUM, CO3JAIOIINX YIrpo3y
HapyIICHHs TMpaBa WM HApyIIAOIIUX MpaBo (0TOOpaHue IeTeH y poauTenei oo
y UHBIX JIMI, HAa TIOMICYCHUH KOTOPHIX OHHU HAXOJUTCS); TMPU3HAHUE
HEJICUCTBUTEIBHOCTH  CHENKU  (NMIPU3HAHUE HEACHCTBUTENBHOCTH  OpayHBIX
JIOTOBOPOB); MPUHYKIEHUE K BBIMOJIHEHUIO 00SI3aHHOCTH (B3bICKaHUE B CyJIE€OHOM
NOpSIIKE aTMMEHTOB); W3MCHCHHE, TPEKpAIlCHHE MPABOOTHOMICHUH (OTMEHA
YCHIHOBJICHHUSA); JIpYyTrH€ MpPeIyCMOTPEHHbIE 3aKOHOM CHOCOOBI (COKpalleHHe
o0beMa mpaB: Cy/a BIPaBe OTCTYNMUTh OT MPUHIIUIIOB PaBEHCTBA J0JCi B oOIeM

UMYIIECTBE CYNPYTOB).

%2 Tarapunuesa E.A. JoroBop 06 OCYIIECTBICHHH OICKH (IIONCUHTEIBCTBA) KAK OCHOBAHHE BO3HHKHOBCHHUS
MIPaBOOTHOIICHHUH 110 BOCIIMTaHHIO peOeHKa B ceMbe // CemeitHoe u sxummrHoe mpaeo. 2015. N 3. C. 21 - 25.
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NHCTUTYT 3aliUThl CEMEMHBIX IIpaB W HUHTEPECOB IMpECIEAYeT Lelb
BOCCTAHOBJICHUSI HAPYIICHHBIX CYOBEKTHUBHBIX TIpaB B cdepe ceMeHHbIX
OTHOUIEHUH. 3aluTa IpaB J0MyCKAETCA B CIIy4ae HaJU4Hs OJHOTO OOBEKTUBHOTO
¢dakra nHapymenus. [IpegycmoTpenue B ceMeifHOM npaBe OOIIMPHOTO CIEKTPa Mep
3aIlUThI, 0€3yCIOBHO, CTUMYJIHUPYET CyOBEKTOB MPaBOOTHOIICHUHN HaJIeKalluM
00pa3oM BBIMOJHATH OOS3aHHOCTH W OCYIIECTBISTH IpaBa, pacumupsier cdepy
OOprOBl ¢ HapymHTeNnsaMH. MepamMu CeMEHHO-TIPaBOBOM  OTBETCTBEHHOCTH
NpEAyCMaTPUBAIOTCA,  BO-TIEPBBIX,  [PUMEHEHUWE IO  OTHOUIEHUIO K
MPABOHAPYIIUTEII0 KOHKPETHOW CAHKIIMH, 3aKIIOYAIONICIC B 0OpEeMEHUTEIbHBIX
00s3aHHOCTSIX, a BO-BTOPBIX, OOECIEUYECHHE 3alUThl HWHTEPECOB U IIpaB
yIPaBOMOYEHHBIX JIUII.

Takum 00pa3oM, TOCPEICTBOM MEXaHM3Ma 3alUThl, B CBOIO OYEPE/b,
KOTOPBIN (pOpMHUPYETCS Yepe3 B3aUMOCBII3aHHOE COJIEp>KaHKEe TOHITHH criocoba u
(GbopMBI 3allIUTBl CEMEUHBIX MPAB, PACKPHIBACTCS COACPKAHUE 3aIIUThl CEMEUHBIX

mpas.
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I'naBa 2 HpaBOBBIG 0COOCHHOCTH IMPUMCHCHHUA OTACIbHBIX CIroco0oB

3aIIUTHl CEMENHBIX IPAB

2.1 BoccTaHOBiIEHNE HAPYIIEHHBIX CEMENHBIX IPAB

BoccraHoBineHue TOro moJyIoKEHUs, KOTOPOE CYIIECTBOBAJIO O HAPYIICHHUS
npaBa, MpPeceYeHre HAPYIIAIONUX MPaBO JUOO CO3MAIOUINX Yrpo3y HapyIICHHUS
NEHCTBUM, SBISETCS ONHOM M3 HauOoJsiee PacHpOCTPAHEHHBIX Mep IO 3alUTe
CEeMENHBIX MpaB. B nogasistomem O0JbIIMHCTBE CEMEMHbBIE MPaBa U 00S3aHHOCTH
HE UCYEPIIBIBAIOTCS KaKUMHU-TO Pa30BbIMU JEHCTBUSIMH, a, HA00OPOT, pacCUUTaHbI
Ha juimeecs au0o0 Aaxke OeccpouyHoe UX CyllecTBoBaHME. B 3TOM cBs3M, eciu
WHbIE YYaCTHUKH CEMEWHBIX OTHOUIEHUI NOpPOXKAAIOT NPEMSITCTBUS K HX
peanusanuu, mpaBoodIagaTeau BIpase TpeOOBAaTh UX yCTPAHEHHUS.

K, mpumepy, cormacHo co cr. 66 CK P® ToT M3 poaurteneit, KOTOPbIUA
MPOXXKUBAET OTACIBHO OT peOeHKa, 00yiafaeT MpaBoM Ha OOIIEHHE CO CBOUM
peOeHKOM, y4JacTHe B BOCIMTAHUU U PEIIEHUH BOIPOCOB O MOJYYEHUH PEOCHKOM
HE00XOAMMOTro 00pa30BaHUs.

Tor ponutenb, ¢ KOTOphIM pPEOECHOK MPOXKMBAET, HE JOJKEH CO3/1aBaTh
NPEensSTCTBUA 7151 OOIEHUs peOeHKa CO BTOPBIM POJAUTENEM, €CIIHU 3TO OOIIEHHUE HE
OPUYMHSIET Bpeda IMCUXUYECKOMY M (PU3MYECKOMY 3J0pOBbIO  peOEeHKa,
HPABCTBEHHOMY €ro pa3Butuio. Poaurenun MOryT B TNHCbMEHHOH (opme
3aKJIIOYUTH COTJIAIIEHME OTHOCUTEIBHO TMOPAJKA OCYIIECTBICHHUS POJIUTEIBCKHUX
IpaB MPOXKUBAIOLIUM pa3liedbHO C pebeHKoM poauteneM. Eciau oHM He MoOryt
OpUNTH K HEOOXOIMMOMY COTJIAIICHUIO, CIIOP MOJJICKUT PA3PEUICHUIO CYJIOM C
y4acTHEM OpPraHOB OIEKHM U TONeYUTEeNbCTBA. lIpM HEUCHOJHEHUU pelIeHUs
CyIeOHOro opraHa K BHHOBHOMY POJMTEII0 MOTYT OBbITh NPUMEHEHBI MEpHI,
NPEAYCMOTPEHHbIE — TPAKIAHCKO-TIPOLIECCYaTbHBIM  3aKOHOJATENbCTBOM. B
Clly4asiX  3JIOCTHOTO  HEBBIIIOJIHEHMSI  pElIeHus cyAa, 10  TpeOOBAHMIO

MPOKHUBAIOUIETO Pa3fesibHO ¢ pEOCHKOM POAMTENS, Cyll BIPAaBEe BHIHECTU PELICHHE
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0 mepenade pedeHKa MOCIEAHEMY, ECTECTBEHHO, UCXO/ U3 MHTEpeca pedeHKa U
VUHTBIBAS €I0 MHEHHE .

PaccMoTpuM mpuMepbl CyAeOHON NTPAKTHKU IO OINPEACTCHUIO MOpAIKa
OOIICHUS POJUTEINS C PEOSHKOM.

Hcteny b. oOpartuicss ¢ UCKOM B Cyl K OTBETUMKY A. 00 ompeleneHuu
nopsiika oOLIECHHsI C €r0 peOCHKOM, MOTHBHPYS 3TO TEM, YTO OTBETYMIIA CO3ACT
MPEIIATCTBHS [UISL €T0 OOIICHUS C PeOEHKOM .

OTBeTuMK A. YaCTMYHO MpHU3HAJIA UCKOBBIE TPeOOBaHMsI, OHA HE BO3paxkala
OTHOCUTEJIBHO ONPENEICHUS TMOpsSAKa OOIIEHUS ¢ PEOEHKOM €XEHEAEIbHO I10
cyo6otam ¢ 10 mo 13 yacoB, HO JIMIIb B €€ MPUCYTCTBUU. TakkKe OHA MOSCHUIIA,
YTO OOIIEHHE C MCTLA C PEOEHKOM MPOMCXOAUTH JIOJKHO B €€ NMPUCYTCTBUH, TaK
KaK OHa OOUTCS OCTaBJIATH peOEHKAa C UCTLOM. Takue OmaceHus CBsI3aHbl C TEMHU
(dakTaMu, 4TO paHee BO BpeMs IMPOTYJKH C pPeOCHKOM, UCTEL[ OCTABIIJ €ro Ha
UTPOBOM  ITUIOIIAAKE  OJHOTO, KpOME JTOro, TylIsad 1O TEPPUTOPUHU
KEJIE3HOJOPOKHOTO BOK3aJla, YTO M0 €€ MHEHHUIO — onacHo it pedenka. [Tomumo
3TOro, B cily4ae OOIEHHUA C peOEHKOM BHE €€ NPHUCYTCTBHS, UCTEL BEPOSTHEE
BCEro BMecTe C pebeHKoM OyaeT mepenBuraThCsi Ha aBTOMOOWIIE, YTO TOXeE
SIBJIIETCSL ONIACHBIM JIJISl HETO, MOCKOJIbKY b. mocTosiHHO npeHeOperaer npaBuiamMu
IOpokHOro JnBwxkeHus. B 2006 romy mnpou3omuio TOPOKHO-TPAHCIIOPTHOE
IPOUCIIECTBUE MpPU YYaCTUM HCTHA, TJ€ MOCTPaAall HECOBEPLICHHOJIETHUN
peOEHOK.

Cyn uckoBble TpeOOBaHMS YAOBJIETBOPUI YACTUYHO, OTMETHB TO, YTO
nopsiiok obmenust b. ¢ pebeHkoM, pa3 B Hememto B OOYCIOBJICHHBIE Yachl,
OTBEUAET MHTEpecaM peOeHKa, TaK KaK He CKaXXETCs OTPUIIaTeIbHBIM 00pa3oM Ha
COCTOSIHUM €ro 3J0pOBbs, (U3UYECKOM U IMCHUXHUYECKOM pa3BuUTHH. C ydyeToM
BO3pacTa pedeHKa U TOro 0OCTOATEIbCTBA, YTO UCTEL] PaHEEe OCTABIISI €r0 OJHOTO

B KOMHAT¢€, 4TO B Cy,21€6HOM 34aCCAaHMHU UM HE OCIapHUBaJIOCh, Cya IMOCUUTAJ, UTO

06IJ_ICHI/IG C pe6eHKOM JOJDKHO OCYHICCTBIIATBCA B HNPUCYTCTBHUH OTBCTYUHIIHIL.

%% Heuaea A.M. Criopsi 0 HexenumoM // Poccmiickas roctiumst. 2016. N 2. C. 15 - 18.
% Kaiimakosa E. B. 3aura ceMeifHbIX IIpaB: JucC. ... KAHIHA. opr. HayK. Kypek, 2011.- 235 c.
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O6mienue b. ¢ ChIHOM B KWJIOM NOMEUIEHUM, TJI€ B HACTOSIIEE BpPEMS OH
MPOKUBAET, CyJ IOCUMTAT HEUEIecOOOpa3HbIM M HE OTBEYAIOIIMM HWHTEPECY
pebeHKa, Tak Kak JJaHHas KBapTHpa MPUHAJJIeKAIa IPYTOMY JIMILY, a UCTEIl B HEH
IIPOXKHBAI BPEMEHHO .

Cewmeiinbiii kosiekc P® 3akpenui He TOJBKO MpaBa PoJUTENIeH Ha OOIIeH e ¢
WX JIETbMH, HO TaKXXe ¥ TIPABO WHBIX POJICTBEHHUKOB Ha 00IIIEHNE C PEOCHKOM.

Cratbeit 67 CK P® 3akperieHo mpaBo oOmIeHUs ¢ peOeHKOM O0alyIKH,
JEeAYIKH, OpaTheB, CECTEP U MHBIX POJICTBEHHUKOB.

B cnyuasx ortkaza omHoro (o0oux) W3 poauTeiaed OT MpeaoCTaBICHUS
OJIM3KKUM POJICTBEHHHMKAaM BO3MOXXHOCTH OOINAThCS ¢ peOEHKOM, OpraHbl OMEKU U
MONEYUTEIHLCTBA MOTYT 0053aTh POJUTENICH HE MPENSTCTBOBAThH 00JIE€E TaKOMY
OOIICHHUIO.

Ecnu xe poaurenu He CTaHYT MOJYUHATHCS PELICHUI0 COOTBETCTBYIOLIETO
opraHa, yKka3aHHbI€ POJICTBEHHUKHN PEeOCHKA UJIM OPraHbl ONEKU U MOMEUYUTENHCTBA
MPaBOMOYHBI OOpaTUTHhCS B CyJeOHBIE OpraHbl C HCKOM 00 yCTpaHEHUHU
npensTcTBUM o01ieHus ¢ pedeHkoM. Cyabl pa3pemarT NoJ00HbIE CIIOPbl UCXOs
U3 MpaB U HUHTEPECOB peOdeHKa, C Y4yeToM MHEHus mocieaHero. B ciyuae
HEUCITOJIHEHHSI Cy/1Ie0HOTO pelieHus, K BHHOBHOMY POJMTEII0 MOTYT IPUMEHSATHCA
MephbI, MPETYCMOTPEHHBIE B IPakIaHCKO-TIPOIIECCYATbHOM 3aKOHOIaTEIbCTRE.

Kak mpumep paccmorpum 1eno u3 NpakTUKu PPyH3EHCKOro palOHHOTO
cyna ropoaa Caparosa. MBanossr JI.I'., JLIO., FO.JI. o6paTuiucek ¢ HCKOM B CYyII K
NBanoBoit A.b 00 ycTaHOBIEHNUU MOPSIKA OOIEHUS C peOSHKOM.

B mporniecce cyneOHOTO 3aceqaHusi CTOpOHaMH OBLIO 3asBJICHO XOJATalCTBO
0 3aKJIFDYEHUH MUPOBOT'O COTJIAIICHUS, U3 YCIOBUM KOTOPOTO CIEaYyeT:

a) YCTaHOBUTH TMOPSIOK €KEHEIEIHLHOTO OOIICHUS HECOBEPIIEHHOJIETHETO
E. ¢ oTiiom, 6a0ymikoit u nexymikoii ¢ 17 mo 20 4acoB 1o yeTBepraM U BTOPHUKAM

€KEHEJIENIBHO 10 YKa3aHHOMY UMHU aJIpecy.

% AnemmsuuoHHOE ompeeneHrHe Bopomexkckoro oGmactHoro cyma or 18.10.2016 mo memy N 33-
7267/2016//CIIC KoncynpranT [limtoc
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0) YcTaHOBUTH MOPSIOK €XKEHEIETHLHOTO OOIICHHS HECOBEPIIICHHOJIETHETO
E. c otiom, 6a0ymikoit u aeaymkoit ¢ 11 yacoB cy060THI 10 11 4acoB BOCKpeceHbs
10 YKa3aHHOMY UMHU aJIpeCy.

B) YCTaHOBUTH MOPSIIOK MPOBEACHUS €XKETOTHOTO OTITycKa repruoaom B 20
KaJICHJAPHBIX JHEH ¢ BBIE3JIOM M3 ropojia K MECTY OTAbIXa HECOBEPIICHHOJIETHETO
E. c ero otom.

C yderoM TOro, 4To 3aKJIIOUYEHHOE CTOPOHAMH MHUPOBOE COTJIAIICHHE HE
MPOTUBOPEYHT 3aKOHY, OBLIIO COBEPIICHO B paMKax 3aKOHHBIX MHTEPECOB CTOPOH,
BBITIOJTHEHHE YCJIOBUM COTJIALICHUS HE HAPYIIUT WHTEPECOB JPYTUX JIHII,
PYKOBOJCTBYsCh cTaTbsimu 39,173,220,224, 225 TTIK P®, no onpeneieHuto cyaa
BBILICYKA3aHHOE MHPOBOE COTNALICHNE OBLIO YTBEPKACHO B IIOIHOM 00BeMe ..

Pe3ynbTaToM 3aKIIOYEHUS W YTBEPKAECHUS COOTBETCTBYIOIIETO MHUPOBOIO
COTJIAIICHUsI CTajJl0 MPECcCeUYeHHUe ACHCTBUMN, HApPYIIAIOMINX CyOBEKTHBHBIC IpaBa
yKa3aHHBIX YJIEHOB CEMbU Ha oOuieHue ¢ BHykoM U cbiHoM E. Kpome toro, cam E.
MOJIYYHJI BOBMOXXHOCTb JIJIs1 OOIICHHS CO CBOMMU POJACTBEHHUKaMH. B 3Toil cBsizn
CJeAyeT OTMETUTh, YTO B PACCMOTPEHHOM CJydae 3alllUTe MOJJIEkKATU HE TOJIBKO
MPaBOMOYMUSl POJACTBEHHUKOB peOEHKa, HO Takke U caMoro peOeHka ot
BO3MOYKHBIX 3JI0yTIOTPEOJICHU CO CTOPOHBI €T0 MaTEPH.

Psin aBTOpOB moJiarar0T, 4TO BOCCTAHOBJICHHE Opaka MpU SBKU CYIpyTa,
KOTOPBIN OOBSIBIEH YMEPIINM WM MpU3HAH O€3BECTHO OTCYTCTBYIOIINM, CIEAYET
paccMaTpuBaTh Kak MPOSBIEHHWE OJTHOTO U3 CIIOCOOOB 3alllUThl CEMEHHBIX MpaB, a
MMCHHO, KAaK BOCCTAHOBICHHE HAPYIICHHOTO mpaBa’. OXHAKO, IO HALIEMy
MHEHUIO, C 3TUM HE CTOUT COrJalIaThCs, MOCKOJIbKY B TAKOM CIIy4ae HapylIeHUE
npaB BOOOIIE OTCYTCTBYET, TaK KaKk IMpH MPU3HAHUU OJIHOTO M3 CYIPYTOB
0€3BECTHO OTCYTCTBYIOIIMM, 3aWHTEPECOBAHHBIA CYNMPYT MOXKET OOpPaTUTHCS C
3asiBJICHUEM O PacTOpPKEHUU Opaka B KOMIETEHTHbIe opraHbl. CkKopee Bcero, B

YKa3aHHOM CJIydac pcub H€O6XO}II/IMO BCCTH O BOCCTAHOBJICHHHU ITpaBa.

% Pemrenne ®pyHsenckoro paiioHHoro cyaa ropoga Caparosa mo mery 2-3841/2016 ~ M-3470/2016//
https://rospravosudie.com/court-frunzenskij-rajonnyj-sud-g-saratova-saratovskaya-oblast-s/act-534518961/

3 Muxaiinosa W.A., ITuemunmesa JIM. Hematepuanbhple 61ara u JUYHBIE HEMMYIIECTBEHHBIE IIpaBa B
nmpoekte n3MeHeHni I'paxnanckoro kozaekca Poccuiickoit @eneparmu // I'pakaanckoe mpaso. 2012. N 1. C. 19 -
23.
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Crout otmeTuTh, 4TO B OTHENbHBIX HOpMax CK P® mnpocmarpuBarorcs
HETOYHOCTH IOPUJIMYECKUX (POPMYIHUPOBOK, KOTOPBIE MPUBOIAT K HEKOTOPOW
BHYTPEHHEW IPOTUBOPEYMBOCTU €T0 MOJIOkKEeHUU. K mpumepy, M3BECTHO, YTO B
cillyyae NpHU3HAHUS JUIa OE3BECTHO OTCYTCTBYIOLIMM, AaBTOMAaTHYECKH Opak He
npekpaimiaercs: B coorBeTcTBuM co cT. 19 CK P® B 3Tux ciydasx tpedyercs ero
pacTop)keHue B afMUHUCTPATUBHOM Mopsiake. B 310 ke Bpems, HopMyInpOBKO
nyHkra 1 cr. 26 CK P® yka3plBaeTcs, 4yTO HpH SIBKM CYIPyra, MPU3HAHHOIO
0€3BECTHO OTCYTCTBYIOIIMM CYJIOM M TOCHEAYIOIIEH OTMEHbI COOTBETCTBYIOIIETO
pemieHus cyjaa, Opak MOXET BoccTaHaBiuBaThesi opraHoM 3AI'Ca mnpu
COBMECTHOM 3asiBJICHMM CYIpPYIroB, a OTCIOJa CIEQyeT, 4To Opak JO0JKEH
IIPEKpaIaTbCsi C MOMEHTA BCTYIUIEHUS! B CHILy CyI€OHOIO pelIeHHUs O MPU3HAHUU
CyIlpyra OTCyTCTBYIOLIUM O€3 BECTH.

K ocHoBaHusM mpekpaiieHusi Opaka 3aKOH OTHOCHUT CMEPThb CYIpyra,
pacTopxkeHue Opaka U OOBSBIEHUE Cylpyra ymepmuM. Pactopxkenue Opaka
JOJKHO TIPOU3BOJUTHCS B CYJEOHOM M aIMHUHUCTPATUBHOM MOPsAKE HA OOLIUX
OCHOBAHMSIX MO 3asBJICHHUIO OJHOTO M3 CYNPYroB BHE 3aBUCHUMOCTU OT HAJIUYUS
oOLIMX JIJIsl CYNIPYTOB HECOBEPIICHHOJIETHUX JIETEN B Cyvasx:

- IPU3HAHUS CYJOM O€3BECTHO OTCYTCTBYIOIIMM JIPYTOro Cynpyra,;

- IPU3HAHMS CYJIOM HEIEEeCOCOOHBIM IPYTOro CYNpyTa;

- OCYXJIEHHMS CyIpyra 3a COBEpPLICHUE IPOTUBONPABHOIO MJECSHUSA K
JUIIIEHUIO CBOOOJIBI CPOKOM OoJiee 3-X JIeT.

Hcxons u3 cMbICia CeMEHHOro 3aKOHOJATENbCTBA BBHITEKAET TO, YTO IMOCIHE
roCyapCTBEHHON peructpaiuu (hakta pacTop>keHus Opaka, OyJeT BO3MOXKHO €ro
BOCCTAHOBUTh. B Takom cilydae BO3HHMKAET 3aKOHOMEPHBIM BOIPOC: MOYEMY
CYIIPYTH, pacCTOpTrHYBILIME OpaK Ha OOIIMX OCHOBAHUAX, COTIACHO JIEHCTBYIOIIEMY
3aKOHOJATEIbCTBY JOJDKHBI BHOBb €r0 PErHCTPUPOBATH BMECTO TOTO, YTOOBI
MOMPOCTY BOCCTAHOBUTH Opak M0 COBMECTHOMY 3asIBJICHHUIO.

B wmemsix ycTrpaHeHHMs  BbIIIEYKa3aHHBIX HETOYHOCTEW ObLIO OBl
nenecoodbpaszno nyHKT 1 c¢t. 26 CK P® npuBectu B cienyromeid pegakiuu: «B

cillydae SIBKM CYINpyra, KOTOpbI ObUl OOBSBIEH CYJOM YMEpPUIMM M OTMEHBI
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COOTBETCTBYIOIIETO pEIIEHUsS Cyaa, Opak MOXKET OBITh BOCCTAHOBIIEH I10
COBMECTHOMY 3asiBICHHUIO CYIPYroB OPraHOM 3allUCH aKTOB TI'PaXKJIaHCKOTO
COCTOSIHUS.

Cormacho m. 1 cr. 27 CK P® Opak pgommkeH ObITh MpU3HAH
HEJICHCTBUTEIBHBIM B CIy4yae HapylICHUsS YCIOBHUH, YCTaHOBJIEHHBIX CT. cT. 12-14
u n. 3 cr. 15 Cewmelinoro komekca P®, a Takke B chydasx 3aKJIIOYEHUS
buKkTHUBHOTO Opaka, T. €. €CIu Cynpyru Ju0O0 OJMH U3 HUX 3aperucTpupoBai Opax
0e3 HamepeHuil co3garh cembto. [lynkr 1 cr. 12 CK P® ycraHoBui, 4to ams
3aKiroueHusl Opaka TpeOyeTcs TOOpOBOJBHOE B3aWMHOE COIJIACHE >KCHIIUMHBI U
MY>KUMHBI, BCTYMAIOIMMUX B Opak, a Takke TOCTHXKCHHE IMOCIEIHUMH OpavyHOTO
BO3pacTa.

[Ipu otcyTcTBUHM JOOPOBOJBHOTO B3aUMHOTO COTJIACHSl SKCHIIMHBI U
MY>KUHHBI, Opak B CyIcOHOM MOPSIIKE JOJIKEH OBITh MPU3HAH HEACHCTBUTEIBHBIM,
TaK KakK TOCyJapCTBEHHas peructpanus Opaka B cCiydae HEIMOJIYYCHHS Ha HEro
corjacusi OJJHOTO W3 CYINPYroB, a TaKKe MOHYXKJEHUS K 3aKIIOYEHHUI0 Opaka
MPU3HACTCS HAPYIICHIEM JINYHBIX HEHMYILECTBEHHbIX TIPaB APYroro Cympyra’.

[IpuzHanue OpakoB HEJACHCTBUTEIBHBIMU, AaHHYJHWPOBAHHE OpavyHbIX
JIOTOBOPOB MJIM COTJIAIIEHUH 00 yIjlaTe aJIUMEHTOB U T. I. 0€3yCIOBHO CIIOCOOHO
BOCCTAHOBUTH TOJIO)KEHUE, CYIIECTBOBABIIEE /O COBEPIICHUS BBINMICYKa3aHHBIX
CHEJIOK.

Oco0eHHOCTH TPUMEHEHHUS PACCMOTPEHHOW MeEphl 3alllUThl B CEMEMHOM
mpaBe COCTOSIT B TOM, 4YTO CyJ, B HHTEpecax TMOTEpIEeBIIEH CTOPOHBI, a B
YaCTHOCTH, JOOPOCOBECTHOTO CYMpyra, MOXKET 3a HEI MPHU3HATH OMpe/eiICHHBIC
npaBa (MpaBo Ha MOJIyYeHUE COIEp)KaHUsI, Ha coXpaHeHue (paMuInuu, BHIOpaHHON
IPY TOCYAAPCTBEHHOM PETUCTpAIUK 3aKII0ueHus1 Opaka, Ha pa3jien UMYIIecTBa, U

T. I1.), XOTS IOCJIEHUE U BOSHUKIIA U3 ITON HEJCHCTBUTEIIBHOM CIIECIIKH.

¥Cmupro H.B. TIpaBoBasi mpHpoja MOCICACTBHIl HeaeiicTBUTENbHOrO Opaka // CeMeiiHOe ¥ JKHITHIIHOE
npaso. 2014. N 4. C. 15 - 19.
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2.2 YcTaHOBJIEHHE OTLIOBCTBA M MATEPUHCTBA KaK CIIOCOO 3aIUTHI

CEMEUHBIX ITPaB

Y CTaHOBUTH OTIIOBCTBO TpeOyeTcs B Clydasx, KOTJa POAUTEIH HA MOMEHT
pOXIeHus peOCHKa HE COCTOST B 3apErUCTPUPOBAHHOM Opake.

B kauecTBe OAHOTrO M3 BapHUaHTOB MO YCTAaHOBJICHUIO OTIIOBCTBA SIBIIACTCS
BHecyneOHbIi mopsinok (mocpenctBom opranoB 3AI'C). YcranaBmuBath (akT
oTLoBCTBa uepe3 opranbl 3AI'C BO3M0OKHO, KOTia Ha 3TO COTJIaceH OTell peOeHKa.

B Takux caydasx, Kak TpaBWJIO, MaThb U OTEl peOCHKAa COBMECTHO
COCTaBJISIIOT 3asABlieHUE. Eciu MaTh npu3HaHa HeleeclocoOHOU, yMepia, JUIlIeHa
POIUTENBCKUX TpaB JUOO HEBO3MOXKHO OIPENETUTh €€ MECTO HaXOXKICHHUS,
3asBJICHUE COCTaBIIIeTCA OTIHOM pebeHka. Crenyer TakkKe MOJYyYUTh Ha 3TO
COIJIachu€ OpraHoB OIEKM U TOINEYUTEIhCTBA B IHCHBMEHHOM BHUJE, KOTOPOE
MPUJIAraeTcs K COOTBETCTBYIOMIEMY 3asBICHHIO . IIpH OTCYTCTBUM COTJIACHS JUIS
YCTaHOBJIEHUSI OTIIOBCTBA Oy1€T IPUMEHATHCS Cy1eOHBIA OPSAIOK.

CoBmecTHOE 3asBIeHUE OYAYIIMX POAMTENEH 00 yCTAaHOBJIEHHWU OTIIOBCTBA
BO3MOXXHO TOJIaTh BO BpeMsi OEPEMEHHOCTH MaTepH, €CIU OHU MOCYUTAIOT, YTO
HIOCJIC TIPEJICTABHUTH €ro Oy/IEeT HEBO3MOXKHO HJIH 3aTPYAHUTEIBHO (K IpUMEpY, TIPU
TsbKeJoM — 3a0oneBaHuM oTua peOeHka). B pamkax 3Toro  3asBiCHHS
MOJITBEPKJAETCS COTJIacue poAuTeNiel peOeHKa Ha MPUCBOEHUE (paMIIMK MaTepu
WIN OTLIAa U UMEHH, 3aBUCUMO OT I0J1a Oyyliero pedeHka.

Korna pebGeHok, M0 OTHOIIEHUIO K KOTOPOMY YCTaHaBIMBAETCS OTLIOBCTBO,
Ha JaTy MOJAauu 3asBJICHUS YK€ NOoCTUr 18 5eT, HeoOXOauMO MOJYYUTh U €ro
NUCbMEHHOE COIJIache, Kak IpaBUiIO, KOTOpOE OTpakaeTca B I0AaBaEMOM
3asBIeHHH . KpoMme 3TOro, KOrja COBEpIICHHONETHHII PeGEHOK ObUT MpHU3HAH
HEEECIOCOOHBIM, B OTHOIIEHWU €ro YCTaHOBJIEHHE OTIOBCTBA JOMYCKaeTCs

TOJIBKO C COrjiIaCvs OIICKYHa 00 OpTraHOB OIICKH U IMOINICYUTCIbCTBA.

¥ Kak YCTaHOBUTH OTIIOBCTBO B OOPOBOJILHOM THopsinke? // A30yka mpapa: 3JIeKTpoH. KypH. 2016.
0 pomanosckuii I'.B., Pomanosckas O.B. IIpaBo Ha MATCPUHCTBO B KOHCTHUTYLHOHHOM H3MEPEHHH //
Poccuiickas roctunms. 2015. N 5. C. 59 - 63.
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[lomumo  3asiBIeHHs] Ui YCTAHOBJIGHHS  OTIOBCTBA  HEOOXOJUMO
IPEIOCTABUTD CIEAYIOIINE JOKYMEHTHI:

- MaCHOPT MATEPU U OTLIA PEOCHKa;

- TOKYMEHTBI, MOATBEPKIAIOIINE MTPABO OTLA Ha 0OpalEHue C 3asBICHUEM
OT COOCTBEHHOT'O UMEHU;

- CBHJETEIBCTBO O pOXICHUH pPEOCHKA (€Cau perucTpauus pOoKIACHUS
IIPOU3BEJICHA paHee);

- corjacue pebOeHka, gocrurmiero 18 ner, B muceMeHHOW (opme Ha
YCTaHOBJICHHE OTLIOBCTBA B OTHOIIECHHWH €r0 B OTJEIBHOM 3aABIICHHH (E€CIIU CBOE
corjiacueé OH He O0O3HauMJ B TEKCTE CaMOro 3asBICHHUS 00 YCTaHOBJIEHUU
OTIIOBCTBA);

- COIJIaCH€ OpPraHOB OIIEKM Ha YCTAaHOBJICHHE OTIIOBCTBA 10 OTHOILIECHHUIO K
HECOBEPIICHHOJIIETHEMY pEOCHKY (TOJIbKO KOIJa 3asBJIEHUE MOJAEeTCsl OTLOM
pebeHKa), a TakKe [0 OTHOUIEHUI0O K COBEpPUICHHOJIETHEMY, IPU3HAHHOMY
HEJIeeCIOCOOHBIM;

- KBUTAQHIMIO 00 oruiaTe TOCMOUUIMHBI pazmepoM 350 py6ne17141.

Koraa coBMecTHOE 3asiBI€HUE MOJAETCS POAUTENAMH OyIyliero pedeHka (B
nepuoj 6epeMEeHHOCTH MaTepH), TO BMECTO CBUAETEIbCTBA O POXKJIECHUU JOJDKEH
MPEACTABIATHCS JTOKYMEHT, KOTOPBIM MOATBEPKIAETCS OEPEMEHHOCTh MaTepH,
BBIJIaBAaCMbIi MEIUITMHCKOMN OpraHu3aIiel 1100 YaCTHOMPAKTUKYIOIIIUM BpauyoOM.

JIOKYMEHTBI, KOTOpbI€ MOJITBEPXKJIAIOT MpPaBO OTLAa Ha OOpalleHue ¢
3asiBJIEHUEM OT COOCTBEHHOI'O MMEHH, MPEJCTABISIOTCS JUIIbL B Cllydyae, KOrjaa
3asBICHHE MOJaeTcs OTHOM pebenka’”. TakMMM JOKYMEHTAMH MOTYT OBITh:
CBUJETEIBCTBO CMEPTH MaTepH, CylaeOHOe pelleHHe O TMpU3HaAHUU €€
HeleecrnocoOHoW 100 O JIMIIEHUH MaTepu POJIUTENbCKUX MpaB WM pEIICHHE
cyJa MpU3HaHUU ee 0e3BECTHO OTCYTCTBYIOIIEH 1100 JOKYMEHT, BhiAaHHbI OBJ]

o 1mocjIegJHEMY MECTY JKUTCIbCTBA MATCpHU, KOTOPBIM IMOATBEPKIAACTCA

“ M. 3 . 1 cr. 333.26 Hanorosoro konekca Poccuiickoit @enepanuu (dacts Bropast) ot 05.08.2000 N 117-
@3 (pen. ot 30.11.2016)// "Tlapnamentckas razera", N 151-152, 10.08.2000.

*2 TapaGpun A.M. OcnapuBaHme OTIOBCTBA: IPABOBBIC IyTH pelieHus mpodnems! B Poccuiickoit denepammn
/I Cemeitroe u sxmmiHoe mpaeo. 2014. N 6. C. 33 - 36.
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HEBO3MOXHOCTh YCTAaHOBUTb MECTO €€ mpeObiBaHUsA. J[OKYMEHTHI, BBbIJIaHHbBIC
OBJl, mnpexacraBidiOTCs 1O MWHUINMATUBE oOTHa. Eciu rocymapcTBeHHas
peructpanus cMeptd Marepu mnpousBoawinach opraHamu 3AI'Ca, B KOTOpbIE
oOparaercs OTell, TO CBHIECTEILCTBO O CMEPTH MaTEPH HE MOTPeOyeTCsI.

OOGpamaTecs ¢ 3asBICHUSAMH 00 YCTAaHOBJICHUW OTIIOBCTBA CJEAyeT B
opranbl 3AI'Ca o MecTy JKHTEIbCTBA MaTEpPH WM OTIa PEOCHKA WU 10 MECTY
TOCPETUCTPALUM POXKICHUS peOCHKA.

[TonaTh 3asBiIEeHHE W WHBIE JOKYMEHTHI HEOOXOJMMO JUYHO WU B (hopMme
AJEKTPOHHOTO JOKYMEHTA IMOCPEACTBOM €IMHOTO MOpPTalia MYHHIHUIAIBHBIX M
rocyJapcTBeHHBIX ycayr. Ecmm orenm nmbo maTh pebOeHKa HE pacrojararor
BO3MOJKHOCTBIO JTUYHOM MOJAa4¥ COBMECTHOI'O 3asIBJICHUS, BO3MOJKHO COCTaBUThH
JIBa OTJEIBHBIX 3asBJICHUS 00 YCTaHOBJICHUHU OTIIOBCTBA™.

Takxe cleayeT ydecTb, YTO MOAINHUCH JIMI, HE HUMEIOIUX BO3MOKHOCTHU
MPUCYTCTBOBATh JIMYHO TMpU TMOJA4Ye 3asiBICHUSA, HEOOXOAMMO HOTAPUAIBHO
YIOCTOBEPHUTb.

Kak npaBuio, CBUAECTENHCTBO MOJICKHUT BbIAAYM B J€Hb OOpaiieHus. B
CJy4yae MoJiaud COBMECTHOTO 3asIBJICHUS IPU OEPEMEHHOCTU MaTepH, perucTpaus
MPOM3BEICHA MOXKET OBITh OJHOBPEMEHHO C PETUCTPALUCH POXKISHUS UX peOCHKA.
[Ipu TOM, HOBOE€ 3asiBICHHME HE MOTPEOyeTCs, €CIU 0 PETUCTPALMHU TOJAHHOE
paHee 3asBJICHHE HE OBIJIO OTO3BAHO OTIIOM HUIIH MaTepBIO44.

B cnydae, xorga B aKTOBOM 3amucH MMEIOTCS JIaHHBIE 00 OTIEe peOeHKa,
MOMHUMO CJIy4yasi YKa3aHus JaHHBIX OO0 OTIE C YCTHBIX CJIOB MaTepHu, B
TOCPETHCTPAlUN YCTAHOBJICHHSI OTIIOBCTBA JIOJDKHO OBITH OTKA3aHO.

VYcraHaBauBaTh OTIIOBCTBO MOTpeOyeTCs B ClOydasiX, €CIU POJUTENU
peOcHKa Ha MOMEHT POXJICHHS TIOCICIHET0 HE COCTOSAT B 3aKOHHOM
3aperuCcTpUPOBAHHOM Opake.

PaccmoTpum npyroil BapuaHT YCTaHOBJICHUSI OTILOBCTBA, a4 MMEHHO -

CyZIeOHBI.

* Marseesa H.A. [Tpe3yMIums OTHOBCTBA U IPOOJIEMBI ee onpoBepkeHHs // CeMeHHOe 1 JKHITUIIHOE 1PaBo.
2014.N 4. C. 39 - 41.
* Kax yCTaHOBHTB OTLOBCTBO B CyaeGHOM mopsinke? // A3byka mpaBa: dJIeKTPOH. KypH. 2016.
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B cnywasx, korma orem He XodeT MpuU3HABaTh peOeHKa B JTOOPOBOIHHOM
MOPSIJIKE, OTKA3bIBasCh IOJaTh COBMECTHOE 3asiBIICHUE JUIsl YCTAHOBJIICHUS
OTIIOBCTBA JINOO HE MOJAET OT COOCTBEHHOTO MMEHU 3asiBJICHUE, KOT1a 3TO CHIeaTh
BO3MOYKHO, a TaK)Ke KOTJja MaTh pedeHKa (MO0 opraHbl OMEKH U MOTICYUTEIHCTBA)
HE MPEJOCTABIISIET COTJIACUsl JJIsi YCTAHOBJICHUS OTILIOBCTBA MO OTHOIIEHUIO K
PEBEHKY, YCTAHOBUTD OTIIOBCTBO BO3MOKHO JIAIIb B CyIeOHOM IOPSIKE .

B kadectBe HcTHa 10 J1ey 00 YCTAaHOBJIEHHH OTIOBCTBA BBICTYNATh MOXKET
OJIMH U3 POJUTENeH, moneunTens (oneKyH) peOeHKa, TpaXJIaHuH, Ha WKIUBEHUU
KOTOPOTO peOEHOK HAXOUTCS, a TAK)KE M caM peOCHOK NPH yCIOBUU JOCTHKCHUS
UM COBEPIIIEHHOJIETHETO BO3pacTa.

B mensx ycTaHOBIEHHsI OTIIOBCTBA B paMKaxX Cy/IeOHOTO MOpPSAKa CIETyeT
MOATOTOBUTH MAKET CIETYIONTUX IOKYMEHTHI:

- ICKOBOE 3asiBJICHUE JIJI1 YCTAHOBJICHUS OTI[OBCTBA;

- CBUJIETEILCTBO O POXKJIECHUU peOeHKa (ero KOIHUIO);

- KBUTaHIMIO 00 orutaTe monuinHel B cymme 300 pyoieii;

- TOKa3aTelIbCTBa, KOTOPBIC TTOATBEPKIAIOT POJICTBO peOCHKA C €T0 OTIIOM.

IIpexxne  Bcero, Tpedyercss  coOpaTh  J10Ka3aTelIbCTBA,  KOTOPHIC
MOATBEPKIAIOT POJCTBO pebdeHka ¢ ero otmoM. [lpm ToM cyn BO BHUMaHHE
MPUHUMAET JTF0OBIC JTOKA3aTeIbCTBA, KOTOPBIE C JOCTOBEPHOCTHIO TTOATBEPIKIAIOT
MIPOUCXO0KJICHUE HECOBEPIICHHOJIETHETO OT KOHKPETHOTO JIUIIA.

JIaHHBIMH ~ JTOKA3aTE€NbCTBAMH MOTYT CIY)KHTh HUTOTH T€HETHYECKOM
OKCIIEPTHU3BI; JIFOOBIE M3 JOKYMEHTOB, M3 KOTOPBIX CJICAYET, YTO OTEI[ peOcHKa
NpU3HAET CBOMM (K MPHUMEPY, 3alKCKH, MUChbMa, ¢GoTtorpaduu ¢ MOAMUCIMHM);
JIOKYMEHTBI, KOTOpPBIE CBUICTCIBCTBYIOT OO0 Yy4YacTUM B COJACPKAHUU WIIH
BOCMIUTAHWU peOEHKa, a PaBHO O BEICHUM C MaTephi0 peOEHKa COBMECTHOTO
X0351CTBA; CBUICTEIbCKUE TTOKA3aHMS M MHBIE JOKA3aTeIhCTBA.

B 1memsx ycTaHOBICHUS OTIIOBCTBA BO3MOXKHO HCIIOJB30BAHHE BCEX

HN3BCCTHBIX MCTOOOB U CPCACTB. HOCpeI[CTBOM CYI[G6HO-MGI[HHHHCKOﬁ 9KCIICPTHU3bI

* Tlocranosnenue [Tnenyma Bepxosroro Cyma P® or 25.10.1996 N 9(pex. ot 06.02.2007)"0 npumerennu
cynamu CemeiiHoro kozaekca Poccuiickoit demepauu Mpy pacCMOTPEHHUU JIeTT 00 YCTAHOBJICHHH OTIIOBCTBA M O
B3bIcKaHnu anuMeHnToB"// "bromnetens BepxoBaoro Cymza P®", N 1, 1997.
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MO’KET OBITh YCTAaHOBJIEHO BpeMs 3auatusi peOeHKa (CyAeOHO-THHEKOIOrnyecKas
AKCIIEPTHU3A), CIOCOOHOCTH Y OTBETUMKA K 3a4aTHIO JAETEH, OTCYTCTBHUE (HAJMYHE) C
peOEHKOM pOACTBEHHOW CBSI3M (MOJEKYJSIPHO-TEHETHYECKasi, OHOJIoruyecKas
JKcrepTu3a). B mporecce mpoBeneHHsI 3KCHEPTH3bl MOJJIEKAT HCCIECIOBAHUIO
MEJUIMHCKHUE TOKYMEHTBI: UICTOPHUS POJIOB, MHAUBUAYaJIbHAs KapTa OEpeMEHHOM,
Y HOBOPO>KJIEHHOTO.

CoOTBETCTBYIONIUN MCK MPEIBABISIETCS MO MECTY KUTEIhCTBA MCTIA JIMOO
OTBETYMKA B PAUOHHBIU CY/I.

XopaTaiicTBO O Ha3HAYEHUM TEHETUYECKOM (Ipyrod MeAUIIMHCKON)
AKCIIEPTHU3bI, U IPUOOIICHUH KaKUX-JIHNOO JOTOTHUTENIBHBIX JOKA3aTEeIbCTB CYJI0M
YIOBJIETBOPSIETCS B XO/i€ MPOBEJEHUS CyAeOHOr0 3aceanus. B ciydyae ykinoHeHus
oTHa pebeHKa OT TEHETUYECKOM SKCIEePTH3bl CyIOM BBIHOCUTCS pEUICHHE Ha
OCHOBAHMHM paHEE MPENOCTaBICHHBIX JOKa3arenbCTB. [Ipn TOM cya, 3aBUCHMMO OT
TOTO, KaKas U3 CTOPOH YKJIOHSIETCS OT 3KCHEPTU3bI U KAKOE 3HAYEHUE OHA JIJIsl Hee
UMeEeT, BMpaBe MpHU3HaBaTh (DAKT, JUIs BBISICHEHHUS KOTOPOTO ObUIa Ha3HaueHa
SKCIIEPTH3a, OMPOBEPTHYTHIM HIIH YCTAHOBICHHBIM .

B cnydasx ynoBineTBOpeHHs MCKa CyJOM MPUHUMAETCS COOTBETCTBYIOIIEE
pelIeHHue.

3asBJI€HUE OTHOCUTENIbHO YCTAHOBJIEHUSI OTIIOBCTBA HA OCHOBE CYAEOHOIO
pelIeHus JIeNlaeTCsi YCTHO JMOO B MHCHhMEHHON ¢opMe WM HaIlpaBisieTCs B
opranbl 3AI'Ca B Qopme 5IEKTPOHHOTO JOKYMEHTAa TOCPEJICTBOM €IMHOTO
nopTana MyHUIIMIAIbHBIX U TOCYAapCTBEHHBIX ycayr. C 3asBlIEHUEM MPABOMOYHbI
0oOpaTUThCS OTEI] WK MaTh PeOCHKA, €r0 OTIEKYH WJIM TOTEUUTENh, TPAKIAHUH, Ha
YpeM WXKJAUBEHUM HaxXOAUTCs peOdeHOK, Jubo caM peOeHOK JOCTUTIIHM
coBepieHHoseTHs. Kpome 3Toro, 3asBieHHE BIpPaBe COCTABUTH APYrO€ JIMIO Ha
OCHOBAHMH JIOBEPEHHOCTH.

B opran 3AI'C moMuMo 3asiBJIEHHS HY’KHO MPEICTABUTH:

- CBUJIETEIILCTBO O POXKJICHUU PEOCHKA;

46 Haxosa E.A. CpaBHI/ITGHLHO-HpaBOBOﬁ aHaJIu3 HOPM O JOKa3blBaHUM U JOKAa3aTCJIbCTBAX B

UBIINCTHIECKOM M aJIMHHUCTPATUBHOM cyzmomnpom3BozcTse Poccun // 3akonsl Poccnn: ombIT, aHAMN3, MIPAKTHKA.
2016.N 5. C. 38 - 42.
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- 1acIopT;

- cyneOHoe penieHre 00 yCTaHOBJIEHWH OTIIOBCTBAa, KOTOPOE BCTYIMJIO B
3aKOHHYIO CHILY;

- KBUTaHIMIO 00 oOmiare TNONUIMHBI pasmepoM 350 pyOneit 3a
TFOCPETUCTPALIMI0  YCTAHOBJIEHWS OTIIOBCTBA, B T. Y. BKJIKOYas BbIAAUY
COOTBETCTBYIOILIETO CBUJIETENILCTBA.

[Ipu oOpamenun uyepe3 npeacraButens B oprad 3AI'C mo moBepeHHOCTH,
KpOME TEPEUYMCICHHBIX JOKYMEHTOB HEOOXOJIMMO TMPEAOCTaBUTh MAaCIOPT
3asBUTEIIS, & TAKKE COOTBETCTBYIOIIYIO JOBEPEHHOCTb.

B coorBerctBun ¢ mynkrom 1 cratebu 48 CK P® wmarepunctBo (T.e.
IIPOUCXOXKJIEHHE peOeHKa OT MarepH) MOJICKUT YCTAaHOBJIEHUIO HAa OCHOBaHUU
JIOKYMEHTOB, KOTOpBI€ TMOATBEPXKIAIOT POXKICHUE MaTepbio peOeHKa B
MEJUIIMHCKONW OpraHu3alluM, B CJly4yae Xe POXKICHHUs peOcHKa BHE IMPEesioB
MEIMIMHCKOW OPTraHHU3alliH - HA OCHOBE MEIHUIMHCKHX JOKYMEHTOB, NIOKa3aHUU
CBUJIETENCH MO0 Ha OCHOBAHUU JAPYTUX JOKA3aTEILCTB.

[Ipouenypa  rocperucTpanu  akKra  pOXKIAECHUS  PErNIAMEHTHUPYETCS
denepanbHbiM 3akoHOM oT 15.11.1997 N 143-®3*. Hudopmarms o matepu
peOeHKa TMOJIKUT BHECEHHIO B 3alUCh aKTa O POXKJICHUM HA OCHOBAaHUU
JIOKYMEHTOB, periiaMeHTHpoBaHHbIX M. 1 cT. 14 ®3 "OO0 akTax rpa’kIaHCKOTrO
COCTOSIHHSA'":

- JOKyMEHTa O POXJIEHUU YCTAHOBJICHHOW (OpPMBI, BBIJABAEMOTO
MEIMIMHCKOW OpraHu3aluen, Te NPOUCXOAWIM POJbI, BHE 3aBUCUMOCTH OT
OpraHU3alMOHHO-TIPABOBON (DOPMBI MTOCIICTHEH;

- JOKyMEHTa O POXJIEHUU YCTAaHOBJICHHOW (OpPMBI, BBIJABAEMOIO
MEIUIMHCKOW OpTraHU3alMeli, BpadyoM KOTOPOW OKAa3bIBaJaCh MEIUIIMHCKAS
OMOIIb B MPOLIECCE POJIOB JINOO B KOTOPYIO MaTh 0OpaTuiach mocie poaoB, WIH
VMHIMBUIYAJIbHBIM MPEANPUHUMATENEM, BEAYIIEM MEAUIUHCKYIO IESITEIbHOCTD, -

B CJIydac poaoB BHC ITPCACIIOB MGI[HHHHCKOﬁ OpraHu3alu,

*" denepanbHsbiii 3ak0H oT 15.11.1997 N 143-03 (pex. ot 30.03.2016) "OG akTax rpaIaHCKOro COCTOSHHS"
// CTIC "KoncynbranTlroc".
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- 3asIBJICHUS IPUCYTCTBOBABIIETO MPHU POJax JHIla, O pOKIEHUU peOeHKa — B
cllydyae pOJOB BHE MEAMIIMHCKOM OpraHu3anuu ©0e3 OKa3aHWs JOJDKHOU
MEIULIMHCKON ITOMOIIH.

Tapycuna H. H. nmosaraer, 4To Kak NpaBWiIO, MATEPUHCTBO OYEBHUIHO.
OpnHako B TO K€ BpEMsl OHA CIPABEIJIMBO OTMEYAET, YTO MPU HAJTUYUU COMHEHUN
opranbl 3AI'Ca mOSTHOMOYHBI OTKa3aThb B perucTpanuu, a (akT MaTepUHCTBA
yCTaHaBJIMBATh MPUAETCS B CyneOHOM Topsnke. Takke aBTOp YKa3bIBAaeT, YTO
1no100Hasi BO3MOXKHOCTh CEMEHHBIM 3aKOHOM MPSIMO HE MPEIyCMOTPEHA, OJIHAKO
OHa BHITCKAET M3 CMBbICIA mosokerus 1. 1 cr. 48 CK PO,

Jleesymkun A. H. xoncratupyer, uro CK P® He npeagycmarpuBaer
CHeUalbHOM HOPMBI 00 YCTAHOBJIEHHMM MATEPUHCTBA B TMOPSAIKE CyAeOHOTO
IIPOM3BOJCTBA MOPSIIKE, U B 3TOM CBSI3U aBTOP J€NAET BBIBOJ, YTO B MOJIOOHBIX
cllydasX BO3MOXXHO IPUMEHEHHE HOpPM 00 YCTAHOBJIEHWHM OTIIOBCTBA IO
AHAIIOTHH .

Cnenyer ormetruth, 4to PeaepanbHbii 3akoH OT 15.11.1997 N 143-03
MPELyCMOTpPEIT BO3MOKHOCTh YCTAHOBJICHHSI B CYZI€OHOM MOPSIKE MaTEpUHCTBA. B
COOTBETCTBHH C M. 4 cT. 14 ykazaHHOTO 3aKOHA, MPU OTCYTCTBUM OCHOBAHUS IS
rOCYJapCTBEHHOM PETUCTPALMM aKTa POXKIACHHUs, NPELYCMOTPEHHOIO B IEPBOM
IIYHKTE JAHHOM CTaTbH, PETUCTpAlUs POKIAECHUA NPOWU3BOAUTCS HA OCHOBAHUU
CyNeOHOro pemeHuss 00 YCTAaHOBJIIGHMM POXACHUA peOeHKa KOHKpPETHOU
YKEHILUHOMU.

B cpene ropuctoB npeobiagaeT aBa NoJsspHbIX MHeHUs. [lepBble monararor,
YTO B TAKHUX CIy4yasX YCTAHOBJIICHHE MAaTEPUHCTBA JOKAa3bIBAETCA B IOPSAIKE
MCKOBOTO IIPOU3BOJICTBA, U TOJIBKO JIUIIb ITPU OTCYTCTBUU CIIOPOB O MAaTEPUHCTBE

Cyl ycTaHaBiuBaeT (akKT POXKICHUS  KOHKPETHOM >keHmuHOW  ((axT

8 Tapycuna H.H. Cemeitnoe mpaBo: Ovepku U3 Kiaccuku u MojepHa: Monorpadwus / Spoci. roc. yH-T.
Spocnasns: SApl'Y, 2009. C. 251.

49 Jlesymkua A.H. Bompockl Teopun M TPaKTHKH yCTAHOBJICHHS OTIIOBCTBA (MAaTEpUHCTBA) B CyJAcOHOM
MOPSIZIKE 10 3aKOHOAaTenbCTBY Poccuiickoit @eneparun // FOpuct. 2011. N 9. C. 24 - 25.
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MaTepuHCTBa) . VHBIC yTBEPIKIAIOT, YTO B OTCYTCTBHM OCHOBAHMIH, KOTOPBIC
npeaycMoTpensl cT. 14 denepanbHoro 3akoHa ot 15.11.1997 N 143-®3, nopsaok
ycTaHOBJICHHs (aKTOB pokaeHus onpenensercs rimaBoi 28 I'TIK PD, otHocsCh K
KaTeropuu TeX el B KOTOPBIX YCTAHABIMBAIOTCS POJICTBEHHBIE OTHOIICHUS (M. 1
q. 2 cr. 264 TTIK P®)*', To ecTb paccMaTpHBacTCs B MOPSIKE OCOOOrO
MPOM3BOACTBA’>. B  OTHOIICHHH pacCMATPHBACMON  CTATBH, IOCICIHES
YTBEPKIAECHUE NPEACTABISACTCS MPAaBWIbHBIM. TeM HE MEHee, MpPHU 3TOM CIEAYET
Y4€CTh, UTO B COOTBETCTBUU C 4. 3 cT. 263 TTIK PD>, B Cly4dasix, Korjaa Ipu
nojaye 3asABleHUs JIMOO PACCMOTPEHHMH Jiela B OCOOOM  IPOU3BOJICTBE
YCTAaHABIMBAETCS HAJU4YUE CIIOPOB O IpaBe, MOJBEAOMCTBEHHBIX CYHy, CYIOM
BBIHOCHUTCSI ONpelesieHue 00 OCTaBJICHUM 3asBIEHUsT 0€3 pacCMOTpPEHHUs, TIe
3aSBUTENII0 W HWHBIM 3aUHTEPECOBAHHBIM JIMI[AM Pa3bACHIETCA UX IPaABO
pa3pelIeHus Criopa B MOPSIAKE UCKOBOTO MTPOU3BO/ICTBA.

[IpencraBisieTcsi yMECTHBIM TMOAPOOHEE OCTAHOBUTHCS Ha OJHOM U3
OCHOBAaHMI BHECEHHS CBEJCHUIN O MaTepu peOeHKa B aKT O POXKICHUH peOeHKa, a
MMEHHO - Ha 3asBJICHUM MPUCYTCTBOBABILETO BO BPEMS POJIOB JIMIIA, O POKICHUU
pebeHka — B cCiyyae pOJOB BHE MEIUIMHCKON oOpraHu3aiuu 0e3 OKa3aHus
MEIUIUTHCKOMN ITOMOIIIH.

Ciny4yau rocy1apCTBEHHON PErucTpaliuy aKTa poxAeHUs peOCHKa Ha OCHOBE
3asBJICHUS IPUCYTCTBOBABILIETO MIPU POJIax JIMIA, PAHEE SBISLIUCH HCKIFOUUTEIIBHO
penxkumu. TeM He MeHee, Kak 1o JaHHbIM opraHoB 3AI'C, Ha NpOTSKEHUU
MOCJEAHUX JIET KOJUYECTBO YKa3aHHBIX CJIy4aeB CYIIECTBEHHBIM 00pa3oM
BO3pPOCJIO, OCOOEHHO B PETHOHAX, TJE POJOBCIIOMOTaTeIbHAsS W Jpyras

MEJIUIIMHCKAs MOMOIIb JJIsl HaceleHusl JocTynHa. [IpudeM Oosibliiee KOJIUUYECTBO

%0 CrpaBOYHUK 10 JOKAa3bIBAHHUIO B TpakaaHckoM cynomnpousBojcte / C.JI. Jlertsapes, B.M. XKyiikos, A.B.
3akapmoka u 1p.; mox pen. 1.B. PemernukoBoif. 5-e u3n., nom. u nepepad. M.: Hopma, Uudpa-M, 2011 (aBTop -
3psrunnesa JI.M.) // CIIC "Koncynbsrantllinroc".

5! TMocrareiinprii koMMeHTapuii k CemeliHomy kozaekcy Poccuiickoit ®enepaunn, PenepanbHOMy 3aKOHY
"O6 oneke u noneuntenserBe" n denepanrpHOoMy 3akoHy "OO akTax rpaxganckoro coctosaus” / Ilox pen. I1.B.
Kpamenunnaukosa. M.: Craryrt, 2012 (aBTop - Pyzakosa O.A.) // CIIC "Koncynsrantllmoc".

52 Kommenrapuit k Cemelinomy konekcy Poccuiickoii deneparyu (mocrareitnsiii) / 3.A. AxmerssiHoBa, E.1O.
Kosanwskosa, O.H. Huzamuena (u ap.); otB. pea. O.H. Huzamuesa. M.: IIpocnexr, 2011. C. 178.

%% "I'paxxIaHCKMIl mpoLeccyanbHbli koxeke Poccnmiickoit ®enepamun” ot 14.11.2002 N 138-®3 (pex. or
19.12.2016) // CIIC "KoncynbtanTlIimroc".
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CJIy4aeB PETHCTpAIMH JIETeH M0 ToKa3aHusM cBuaereneit (B mepuon ¢ 2012 mo
2015 rozpr) 3adukcupoBano B . Mockse™. ['ocyqapcTBeHHAs PErHCTPALIAS aKTa
poXAeHUs] peOCHKa B COOTBETCTBHM CO CBUJETEIILCKHUMH TOKAa3aHUSIMU C YUYETOM
JEHCTBYIOLIErO 3aKOHOJATENbCTBA, MO MHEHHIO MunucrepctBa HOctumum, -
JeTalibHbIi ~ croco0  HET0OpPOCOBECTHBIM  TpaxiaHaM  PEeTUCTPUPOBATH
HECYLIECTBYIOIMX JETEH, I€TEH, KOTOPBIE POKICHBI CyppPOTATHOW MATEPhIO WIIH
pOCCUHMCKMMH TpaxkiaaHamMu 3a npenenamu  Poccuiickon Depepanun  u
3apErUCTPUPOBAHbBl B KOMIIETEHTHBIX OpraHax JApyroro rocyaapcrsa. Oprassl
3AI'C, He HaneneHsl NMOJHOMOYHSIMHU IO NPOBENCHUIO NPOBEPOK TOKYMEHTOB,
NPEAOCTABISIEMbIX TpaXkKJAaHaMU I PETUCTPAllMM  aKTa POXKACHUS 1O
CBUIETENBCKUM TMoKazaHusM. [lomumo storo, opransl 3AI'C He MoryT TpeOOBaTh
JIOIIOJIHUTEIIBHBIX IOKYMEHTOB, HE PENVIAMEHTUPOBAaHHbIX B DenepanbHOM 3aKOHE
N 143-®3. C yderoM M3JI0KEHHOTO, MHUHIOCT IPEIIOKHUIO TOCYAapPCTBEHHYIO
PETUCTPALUIO POKIACHUS IPU OTCYTCTBUU JIOKYMEHTA O POKJICHUU YCTAHOBICHHOMN
dbopMbI, BBIIABAEMOT0 MEJIUIIMHCKOM OpraHu3aiueil Jub00 WHIUBUIYAIbHBIM
MPEANPUHUMATENEM, BEAYIIUM MEIULMHCKYIO JIESITEIbHOCTh, NPOBOAUTH TOJBKO
Npu pOXKACHUU peOCHKAa B MAaJIOHACEIICHHBIX OTJAJEHHBIX MECTHOCTSIX, TJIC
oOparieHre 3a MEIUIIMHCKON MOMOIIBIO 3aTPYAHEHO KaK BO BPEMs POJIOB, TaK U
nocie. J[aHHoe mpaBwiio, MO MHEHUI0O MUHIOCTAa, TPOCTUMYJIHMPYET OOpalleHue
JKCHIIMH 32 MEIMIMHCKOW ITOMOIIBI0 BO BpEMs, a TAKXKE IIOCIE POJIOB, CTAB
OTIPEJICTICHHONW TMPEerpagioi Uil 3JI0YNOTPEeONeHUH, COMPSHKEHHBIX C KYTUICH-
MPOJAXKEN U XUIICHUEM JIETEM.

[Tomaraem, 4to cieayeT noanep:kaTh HHULUATUBY MUHHUCTEPCTBA FOCTUIMU
P® o neobxoaumoctu uzmeHenus ct. 48 CK P® u crareit 14 u 16 denepanbHoro
3akoHa oT 15.11.1997 N 143-®3 B yacTH OTHOWIEHHWHA MO YCTAHOBJIEHUIO
MaTEpUHCTBA Ha OCHOBE 3asIBJICHUS MPUCYTCTBOBABIIETO MpHU poAax Jnia. OqHako
Moau(dUKALIUSI OTMEUEHHOTO OCHOBAaHMS [IJII BHECEHHS CBEJAECHHUM O MaTepu B

3aIIMCh aKTa O POXKACHHUHN, KaK IIPCACTaBJIICTCA, JOJIKHA OBITH I[perfI U CBOOUTBCA

> Emnceesa A.A. K Bompocy 0 CyneGHOM MOPSIKE YCTaHOBJICHHS. MaTepUHCTBA B Poccuiickoit deneparun //
Cemeitnoe u xuauniHoe mpaso. 2015. N 2. C. 23 - 26.
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HE K OTPAaHMYCHHIO YKAa3aHHOI'O OCHOBaHHUS, a K IMOJHOMY €ro HMCKJIIOUECHUIO B
npezenax BHECYIeOHOr0 OPsI/IKa M0 YCTAaHOBJICHHUIO MaTEPUHCTBA.

JIns BHECEHUSI OMPEICICHHOCTH B BOMPOCHI YCTAHOBJICHUSI MaTEPUHCTBA,
MPEACTABIACTCS, YTO B KAueCTBE AaJbTEPHATUBBI PETUCTPALMHU POXKIACHUSA Ha
OCHOBAaHHWHM MEIUIIMHCKOTO CBHUJETEILCTBA, HEOOXOJAMMO OrPAaHUYUTHCS JIUIIb
CyneOHOM TMpoIeaypoli yCTaHOBJICHHMsI MATEPUHCTBA. B  JaHHBIX IEISIX
1enecoo0pasHo;

- nyHKT 1 cT. 48 CK PO nipesictaButh B CleyONIEN peIaKiiiu:

1. MarepuHCTBO (TIPOUCXOXKICHUE peOCHKA OT MaTEePH) yCTAaHABJINBACTCS HA
OCHOBe (hakTa POXJICHHS peOdeHKa, KOTOPBIM YAOCTOBEPSETCS JIOKYMEHTOM
ycTtaHOBJIeHHOW  (Gopmbl. [Ipy  OTCYTCTBMM  JNOKYMEHTA O  POXKICHUU
COOTBETCTBYIOIIEH (POPMBI, MPOUCXOXKJACHHUE peOeHKa OT MaTepH YCTAaHOBJIICHO
MOXET OBITh B Cy/ICOHOM MOPSIJIKE;

- B ®enepanpubii 3akoH oT 15.11.1997 N 143-®3 BHectn cnepyrommue
TIOITPaBKH.

1) B cratbel4 - ab3am 4 . 1, . 2 u . 3 - HCKITIOYUTE;

2) B cTatbe 16 - 1. 4 HCKITIOYHUTE.

Takum oOpa3om, B pamMkax JaHHOTrO Mmaparpada pacCMOTPEHBI IIPaBOBBHIC
npoOJieMbl YCTAHOBJICHMS OTIIOBCTBA W MAaTEPUHCTBA KaK CIOCOO 3allluThl

CEMENHBIX IIPaB.

2.3 B3bickaHue aTMMEHTOB M BO3MEIIICHUE YOBITKOB B CEMEMHOM MpaBe

AJIMMEHTHBIE OTHOIIEHHS B HACTOSIIIUN NIEPUOJ MOIBEP>KEHBI KOMILIEKCHOU
pernameHTanuu — mnocpeactsoM Hopmam CK P®, I'TIK PO, 'K PD, VK PO,
3aKOHOJIATEIHCTBA 00 MCIOJIHUTEILHOM MPOU3BOACTBE U T.JI. ATMUMEHTHYIO cdepy
CIEYET, MOXKAIYW, MPU3HATH CAMOM COLIMAJIbHO OPUEHTHPOBAHHOM B CEMEMHO-
paBOBOM perynupoBanuu. OT KayecTBa HOPMATUBHOTO 3aKPEIUICHHS TPaBUI 00

aJIMMCHTax, OT 3(1)(1)CKTI/IBHOCTI/I MCXaHM3MOB HX B3bICKaHHsA, HAXOAUTCA B
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3aBHCHMOCTH OOECIIeUeHHe MPaB M 3aKOHHBIX HHTEPECOB ATMMEHTOMONYJATeH "
(KaK MPaBHJIO, HETPYIOCIIOCOOHBIX M HECOBEPIICHHOICTHUX ), & B KOHCYHOM UTOTE
U CTAaTyC HAIETro TOCyJapcTBa KakK COLMAIBHOTO (UTO 3aKPEIUICHO B CTAThAX 2, [
Konctutymuu  P®).  CerogHss  HEKOTOpbIE  MOJOKEHUS  AJMMEHTHOIO
3aKOHOJATEIbCTBA TpeOyIoT pedopMUPOBAHMS, OCHOBHBIMU HaIlpaBiICHUSMU
KOTOPOTO HEOOXOIMMO 3aTPOHYTh Chepbl, KOTOPbIE OYAyT paCCMOTPEHBI HUXKE.

VYka3zbiBasi MpoOIeMBbl OOIIMX MOJIOKEHUN 00 aTUMEHTaX, Mbl OyJIeM UMETh B
BHUJIy TEOPETHUYECKHE MOJIOKEHHUSI OTHOCUTEJIBHO aJMMEHTHPOBAHUS, KOTOpPHIE B
COBPEMEHHOU HAYYHOM JIUTEPATYpPE TPAKTYIOTCS BECBMA CIIOPHO.

Hanpumep, He MOIy4dWJIO YETKOTO OIPEAEICHUs MECTO AJIMMEHTHBIX
cormameHni B cucrtemMe gporosopoB. Cr. 101 CK P® Ha 3akmoueHue,
pacTOpKEHUE, UCIIOJHEHUE U IPU3HAHKUE €T0 HEAECUCTBUTEIBHBIM, PACIIPOCTPAHSIET
no aHaioruu HopMmel 'K P® o gorosopax. OgHaKko, alMMEHTHOMY COTJIALICHUIO
NPUCYILIM YHHUKAJIbHBIE YEPThl, KOTOPHIE JEJAIOT €ro JIOBOJBHO CIEHUPUUECKUM
noroopom. K mnpumepy, Ha Takoe COIJIallEHWE HE B IOJHOW Mepe
pacrpocTpaHsieTcss MNPUHIMUI  CBOOOJBI  JoroBopa (TJIABHEWINWNA  MPUHIIUI
JIOTOBOPHOTO TMpaBa), AaJIMMEHTHBIM COTJIAIICHUEM HE MOPOXKAAIOTCA IpaBa H
00513aHHOCTH (KaK MHBIMU TPaKIAHCKO-IIPABOBBIMU JIOTOBOPaMH), a TOJBKO
3aKPEIUIAIOTCS M KOHKPETH3UPYIOTCS MpaBa U OO0S3aHHOCTU, MUMIIEPATUBHO YK€
ycra"oBieHHble CK PO. B CK PO orcyrcTByeT Takxke neGUHHUIIS alTUMEHTHOTO
COTJIALLIEHUS], YTO HENb3s IPU3HABAaTh 0OOCHOBAaHHBIM.

Bormpocbl 0THOCHTENIbHO CyOBEKTHOTO COCTaBa alMMEHTHOTO COTJIAIlCHUS
TaKXe OCTAIOTCSI OTKPBITBIMH.

Psix aBTOpoB™® YYACTHHMKAMH JAHHOTO COTVIAIICHWS CUHTAIOT TOJBKO TEX
JUL,  KOTOpPbIE  MMIIEPATUBHO  OINPEIEIEHbl  3aKOHOAATEIBCTBOM  KakK
NOTEHUUATbHBIE MIATEIbIIUKH 00 MOTyyaTeNld aJUMEHTOB (COBEPUICHHOJIETHHUE

JIeTU-UHBAIUIbI, HECOBEPIIEHHOJCTHUE JETH, POAUTEIH, O0alyliKu, JAeTYIIKH,

% JlammmsH M.A. HekoTopble HAmpaBIeHHS COBEPLICHCTBOBAHHMS AIMMEHTHOTO 3aKOHOLATEIBCTBA //
Cospemennoe mpaso. 2014. N 11. C. 76 - 79.

% 3pennropoxckas H.®. JloroBopHOE ceMeHHOE MPaBOOTHOIICHHE: ¢AMHCTBO 1 nuddepenmuarms // FOpucrt.
2014.N 1. C. 22 - 27.



43

CYNpyTH, BHYKH, CECTPhI, OpaThsi, OTUYMMBI, Ma4yeXW, MaTUEPHUIIbl, MACHIHKH,
BOCIIUTAHHHUKU M (paKTHUECKHE BOCIHTATeH). J[pyrie CIeIUAINCThl MOJIAraioT,
YTO CyObEKTaMH aJIMMEHTHBIX COTJIAIIEHUH MOTYT CTaTh JIIOObIE JIUIA, MMYCTh U HE
BXOJSIINE B KpPYI, ONpENETCHHbId 3aKOHOM. BTOpoil mo3uuuei, BHEIIHE Ooliee
yI0OHOH, B JIEUCTBUTEIBHOCTA Pa3MbIBAIOTCS TAKHE MOHATHUS KaK «aJTUMEHTHOE
COIJIAIIEHHE», «JIOTOBOP TApEHHs», «JIOTOBOp O coaepxkanum». [loMmumo 3toro,
ATMMEHTHOMY COTJIAlIeHHIO, O(GOPMIIEHHOMY HOTapHalbHO, NpPHUAAETCS CHUJia
MCIIOMHUTEIBHOTO JIMCTA ., YTO €ro IenaeT 0Oolee OTBEYAIOIUM WHTEPECY
NOJIy4aTesisd aTMMEHTOB, YEM JIPYTUEe aHAJIOTUYHbIE JOTOBOPHI.

HepemeHHpIM OcTaroTCs BONPOCH O CYOBEKTaX, OONaJaloOUIUMX IIPaBOM
oOpamienusi B cyabl ¢ anmuMeHTHbIMU TpeOoBanusmu. Ct. 106 CK P® Takyio
BO3MOYKHOCTh IIPEAYyCMaTPUBAET JUIsl B3bICKATENA, OJHAKO, [0 HAIIEMY MHEHUIO,
IpaBo Ha oOpalleHHe B CyJ IUIaTelblIMKa ¢ TpeOoBaHHMEM 00 ONpeaeieHUu
o0beMa €ro aJIMMEHTHBIX OOS3aHHOCTEH JIOJDKHO TakXke 3aKOHOAATENIbHO
npu3zHaBatbcsi. OHO ocHoBaHo Ha nyHKTe | cr. 46 Konctutyunun PO,
rapaHTUPYIOMIEM KaXI0My CyneOHYIO 3allUTy mpaB U cBoOoj, Ha ctathe 3 T'TIK
P®, kotopass ycTaHaBIMBaeT NpaBO JiMila Ha oOpalieHue B CyJ 3a 3allUTOu
OCIapUBaEeMbIX JIMOO HAPYIICHHBIX MIPaB, CBOOO U 3aKOHHBIX UHTEPECOB.

Hapsany ¢ stum, CK P® He npemycmoTpen nmpaBo HECOBEPLIEHHOJIETHETO
caMoMy OOpaTHThCS B CyJeOHbIE OpraHbl C TPEOOBAHHEM YIUIATHl ATUMEHTOB
(Mexny tem 1. 4 cr. 37 I'TIK P®, a taxke cr. 51 ®demepanbHOro 3akoHa OT
02.10.2007 N  229-03*  HeCOBEpIICHHONETHHX  PACCMATPHBAIOT  KaK
MOTEHIUAIBHBIX YYaCTHUKOB MCTIOTHUTEIbHBIX U MPOUECCyalTbHBIX
npaBooTHoleHui). Ilomaraem, uro CK P® Gonee omnpeneneH M0KeH OBITH B
JTAHHOM BOIPOCE.

PaccmoTpum nipo6ieMbl aTUMEHTUPOBAHUS WICHOB CEMBH.

Ynpuna 0.10. [Ipobnemsl mHTEpeca B cemeitHoM mnpaBe Poccuiickoit @enepammu. M.: T'oponen, 2007;
CepebpsikoBa A.A. [IpoOiemMbl MPaBOBOTO PETYIMPOBAHUS U MPAKTUKU MPABOIPUMEHEHHUS COTJIALICHUS 00 yIuiaTe
anumenToB // Hotapuyc. 2015. N 6. C. 21 - 24.

% T'onrano b.M. AnumenTHoe 06s3aTenbeTBo // Cemeiinoe u )unuiHoe npaso. 2016. N 5. C. 15 - 18.

> ®enepanbhsiii 3akoH ot 02.10.2007 N 229-®3(pex. ot 03.07.2016)"O6 HCIOTHATEIFHOM MPOH3BOCTBE"//
"TTapnamentckas razera”, N 131, 10.10.2007.
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Tak, anmMMEHTHBIE OTHOLIEHUS NETEW M POAUTENEH MOTYT CTPOUTBHCA U HA
NOOpOBOJILHOM, W Ha TNPUHYJUTEIBHOW OCHOBE;, pa3Mep alMMEHTOB Ha
HECOBEPILICHHOJIETHUX JETEH MpPH 3TOM, 3aKOHOM UMIIEPATUBHO OIpeAesieH. P
MOJIO’KEHUH B TaHHOM cdepe KaxyTes otdactu ciopasiMu. K mpumepy, ct. 81 CK
P®, 3akpenuB pazMep aJIMMEHTOB HA HECOBEPIICHHOJETHUX [ETEW, HE yKa3ala
00CTOATENHCTBA, CIOCOOHBIE MOBIUATH HA U3MEHEHHE Pa3MEpOB J0JeH 3apaboTka
raTeabuKoB. B myHKT 2 c1. 81 CK P® B0O3M0XHO BHECTH MIPUMEPHBIN MTEPEUEHD
JAHHBIX OOCTOSITENILCTB (K MPUMEPY, MHBAIUIHOCTH IUIATENbIIMKA ATUMEHTOB,
HaJIMYHUE Y TOJydaTelis 3apadoTka JTU00 UMYIIIECTBA | T.I1.);

[TonoxeHue OTHOCHUTENBHO YTpaTbl HECOBEPIICHHOJETHUMHU IOJHOCTBHIO
JI€€CIOCOOHBIMU JAETbMHU IIpaB Ha aJUMEHThl OT POJIUTENS O4YeHb cropHo. Ilo
HalleMy MHEHHIO, HET OCHOBAHUWM JUIS JIMILIEHHUS SMAaHCUIIMPOBAHHOTO AJIMMEHTOB
CO CTOPOHBI POJMTENSA, TaK KAK HA4YaJIO0 TPYAOBOM JAEATEIBHOCTH 3a4acTyrO
CBUJIETENBCTBYET O CYLIECTBOBAHUU MaTepUANIbHBIX TpyAHOCTEW. Takas nmpobiema
BO3HUKAET TaKXe MPH BCTYIUICHUH HECOBEPIICHHOJIETHUX B paHHUM Opak, Bcernaa
CBSI3AHHBI C CYIIECTBEHHBIMH (UHAHCOBBIMH 3aTpatamu. Hecomuenno, 16-
JIETHUE TpaXklaHe, PEIIMB BCTYNUTh B Opak, JOKHBI W MOTYT OCO3HAaBaTh
NOCIEACTBUSI JAHHOTO Illara, HO, KOrJa peub BeJeTcs o 0ojiee paHHEM OpayHOM
BO3pacTe, I0NYyCTUMOM 3aKOHOJATEIhCTBOM CyOBeKkTOB P®D, poautensm ciemgyer
IPUHATH YacTh OTBETCTBEHHOCTH Ha ce0s 3a Cy/1b0y JaHHOTO Opaka.

Mexny Tem, Ha JaHHYIO MPOOJIEMY MOXHO B3IJISIHYTh C JPYIOd CTOPOHBI.
[To cmeiciy crateum 87 CK P®, anmuMeHTH B MONB3Y POAUTENEH IUIATAT JIMILIb
COBEPILIEHHOJIETHHUE JIETH. COOTBETCTBEHHO, 00€eCTIeYeHHOT 0 "
HMAHCUIIMPOBAHHOTO pEOEHKAa HEBO3MOXXHO 0053aThb OKa3blBaTh MOMOIIb
HYXKIAIOMIEMYCsl HETPYAOCIIOCOOHOMY pPOJUTENI0 JaXe B ClydasX, Korjga OH
HYKJIa€TCAd B 9TOM M HE MOJKET MOJyYHUTh ITOMOIb OT MHBIX JUL. [IpuBiieus 3THX
JIeTel K y4acTHIO B PacxojJaXx Ha poAMUTENeH OMOJHUTEILHOTO XapaKTepa TaKkxKe
HeNb3s (JaHHas 00s13aHHOCTH BO3J1araeTcs JIMIIb Ha COBEPIICHHOJIETHUX JETei).
ITonaraem, uto crateu 87, 88 nl20 CK P® cienyer usMeHUTh — K OpUMEpPY, B

a03. 1 nmynkrta 2 crateu 120 CK P® noGaBuTh MOJOXKEHHE «...B HHTEpecax
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HECOBEPIICHHOJIETHETO CY/Jl BIIpaBe 00513aTh POJIUTENEH COAEpkKaTh €ro BIUIOTh JI0
JOCTHDKEHUSI  COBEPIICHHOJETUs». VIMIepaTuBHOE peryiMpoBaHUE B TaKUX
Cllydasix JOJKHO YCTYIaTh MECTO CUTyallnoHHOMY. Hampumep, cyneOHbIe opraHbl
(a memo B MOOOM ciy4ae MOJICKUT PACCMOTPEHUIO B CY/E, TaK KaK JJIS CHSTHS
QTMMEHTHOTO 00s13aTeNbCTBA B OTHOIICHUU K JIEECIIOCOOHOTO
HECOBEPIICHHOJIETHET0O  peOCHKa  POAMUTENIO-TUIATENbIINKY  HEOOXOIUMO
NpPEeabIBUTh MCKOBOE 3asBJIICHHE 00 OCBOOOXKIEHWM OT BBIIUIATHI AJTMMEHTOB)
MOTYT TMOCYHTaTh, YTO POJUTEIN JTOJDKHBI MPOJOJDKATH YIUIATy alMMEHTOB
BCTYNUBLIEMY B Opak peOeHKY, €clii y 3TOro peOeHKa B CEMbE POJUIIUCH
Onu3Helpl, JU00 SMAHCUIMPOBAHHOMY, €CIM OH OJHOBPEMEHHO paboTaer u
NOJIy4aeT 00pa3oBaHUE.

BbI3bIBaeT MHTEpEC BOMPOC ATMMEHTHBIX MpPaB POAMUTENEH, yCTaHOBUBLIMX
POJICTBEHHYIO CBSI3b B OTHOUIEHUH YK€ COBEPUICHHOJETHUX AeTel. BeposTHo, 3TH
JeTh 00si3aHbl OYyAyT COAEPXKATh HYXIAIOIMIMXCS HETPYJAOCIHOCOOHBIX POIAUTEIEH.
BrnpaBe nu cyn ocBOOOAUTH OT aIMMEHTHON OOS3aHHOCTH HAa OCHOBE TOTO, YTO B
MPOLLJIOM POJUTEND HE BBIMOIHS 00S3aHHOCTH MO COACPKAHUIO CBOETO peOeHKa,
U KakoBO OyAeT cylaeOHOe pellleHHe, €CIU Yy JaHHOTO POJUTENs HET APYTruX
UCTOYHUKOB [UIsl CyllecTBOBaHMS. Mpl mojaraeM, 4TO NOJ0OHBIE BOMIPOCHI
JIOJKHBI PEIIaThCsl 3aBUCUMO OT MOTHBA yCTaHOBJICHMs OTIIOBCTBA. Hampumep,
€CJIi €ro YCTaHOBJIEHHE paHee ObLJI0 HEBO3MOXHO 10 MIPUUYMHE TOTO, YTO MATEPBIO
peOeHKa CKpBIBAIOCh POXKIEHUE, MpPU OSTOM OTel CTPEMMJICS YCTAaHOBUTH
MIPABOBYIO CBsI3b, BOMPOC MPEIOCTABICHUS AIMMEHTOB OTI[y HEOOXOIUMO periaTh
MOJIOKUTENbHO. HampoTuB, Korja OTLOBCTBO YCTAHABIMBAJIOCH ISl MOJIyYEHUs
OTIPEIECTICHHBIX BBITO/, PEIICHHEe OTHOCHUTEIBHO TPEJOCTABICHUS ATMMEHTOB
JOJKHO CTaTh OTPULIATEIbHBIM.

ITynkt 2 ct. 84 CK P® 3akpenun npaBo HaxOASIIErocsl B BOCIUTATEILHOM
yUpEeXKJIeHUU peOeHKa, Ha TOTYYCHHE aTUMEHTOB OT poauteneid. [lomaraem, urto
HEJIOTMYHO OTCTPaHSATh JAPYTUX POJCTBEHHUKOB (cecTpy, Oparta u T.N.) OT
MPEIOCTABICHUS ATUMEHTOB TaKUM JETSIM, €ClIi 3TO TpeOyeTcs A obecreueHus

HHTCPCCOB pC6CHKa N HE HapymacT 3aKOHHBIX MHTCPECOB ILIATCIIbIIHNKA
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(ocHOBHBIE OOS3aHHOCTH TIO COAEPKAHUIO peOCHKa BO3JOXKEHBI Ha JETCKOE
YUPEKJICHHE);

AJMMEHTHBIE TPABOOTHOIIEHHS CYIIPYTOB, OBIBIIMX CYIPYTrOB B OTJIMYUE OT
aHAJIOTUYHBIX OTHOILICHUN JAeTed W pOauTeNed He SBISIOTCA Oe3yCIOBHBIMH,
IIOCKOJIBKY IIpaBO Ha IIOJIy4YEHHE AJIMMEHTOB BO3HHUKAE€T JMUIb B Clydae
HYKJIa€MOCTH, HETPYJIOCIHOCOOHOCTH M HEKOTOPBIX IPYrMX COOBITUH B >KU3HU
NOTCHIMAIBHBIX Noiydareneil. [IogokeHns o CynpyKecKOM aJIMMEHTHPOBAHUU
TpeOyIOT HEKOTOPBIX KOPPEKTUPOBOK.

Tak, mo HalleMy MHEHHUIO, HEOOXOAMMO PaCHIMPSTh MMEPEYEeHb OCHOBAHMIA
JUIs.  OCBOOOKIEHHMSI Cymnpyra oOT OOS3aHHOCTH YIUIaThl aJIMMEHTOB JIMOO
OTPaHWYECHHs €€ CPOKaMH. B 4acTHOCTH, BHECTM B JTOT IEPEUYCHb YKA3aHUS Ha
COKpPBITHE B3bICKATEIEM AJIMMEHTOB COCTOSIHUS CBOETO 30POBbs IIPU BCTYIUICHUN
B Opak, 4YTO B TOCIEAYIOLUIEM CIOCOOCTBOBAJO BO3HHUKHOBEHHIO  €TO
HETPYJI0CHOCOOHOCTH, MOPOAUB MIPABO TPEOOBAHUS ATUMEHTOB.

AJNMMEHTHbIE OTHOILIEHUS! UHBIX YWIEHOB CEMbHU CETO/HSI CBSI3bIBAIOT OpaTheB
U cecTep; Aenyuiek, 0adyiiek U BHYKOB; TaChIHKOB, OTYMMOB, MayeX U Naguyepull;
BOCIIUTAHHUKOB U (DAKTUYECKUX BOCIHUTATENICH. DTO MPaBOOTHOIICHHUS BTOPOU
Oo4YepenH; MoaydaTh aTUMEHTHI OT BBIIICYKAa3aHHBIX JIMI] B3bICKATEIN MOTYT JIMIIb
[P HENOCTATOYHOCTH WJIM HEBO3MO>KHOCTH B3BICKaHUS OT JIMI] NIEPBOM O4depenn
(mereit, poauteneit, cynpyra). [lomoxenus 00 aTMMEHTHUPOBAHWH WHBIX UYJICHOB
CEMBH TAKKE HYXKIAIOTCS B KOPPEKTUPOBKAX.

CK P® BoznoxeHa aquMEHTHas OOS3aHHOCTh Ha JIMI[ BTOPOM OYepenu;
MCKITIOUEHHE CIeIaHO Ul 00A3aHHBIX Gabymrek m memyurexk . Ha wamr Barsm,
WCKIIIOUCHHUE U3 MOTEHIMANbHBIX IUIATEIbIIMKOB AJIMMEHTOB HETPYIOCHOCOOHBIX
JIMI] HE BMOJHE JOTMYHO, MOCKOJBKY IMOCIETHHE MOTYT UMETh B COOCTBEHHOCTH
JIOXOJHOE UMYILECTBO M 3HAUUTEJIbHBIE CPEJICTBA (ITOJIyYEHHBIE 10 HACIIEICTBY, 11O
ornepanusM Ha (OHJOBOM PHIHKE U MHBIM OCHOBAHMSIM), Ha KOTOPBHIE BO3MOXKHO

06paTI/ITL B3BICKAHHC. Cy,[[BI JOJDKHBI pacliojarartb IIPpaBOM B B3bICKHBATH

60 T'ynsesa H.A. TIpoGieMbl paBOBOTO PETYIUPOBAaHUS aJTUMEHTHBIX OTHOIICHUH MEXIy YJICHAMH CEMBH,
HE SIBILTIOIIMMUCS CYIPyTraMu, POAUTEIIIMH 1 AeTbMH // CeMeiiHoe u xwnuinHoe mpaso. 2011. N 3. C. 2 - 6.
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ATMMEHTBI C HETPYJOCIMOCOOHBIX IUIATENBIIMKOB (€CTECTBEHHO, MPH MOJ00HOM
B3bICKAHUU IUIATEIBIIMK aMMEHTOB HE JOJKEH caM Tonajarb B KpYyr
HYX/TAFOIIUXCS).

3acmyKuBalOT KPUTHIECKOTO Mmoaxo/a (opMyInupoBku ctarent 94, 96, 97 CK
P®. B Hux He ykazaHbl Bce JIMlla MEPBOM OYEpE/IU, HETOIYyYEHUE AIMMEHTOB OT
KOTOPBIX MOKET BBIHYJIUTBH B3bICKATEsl OOPATUTHCS K JIMIIAM BTOPOW OYEpPE.IU.
Hampumep, B cT. 94 HeT yka3zaHUs Ha COBEPIIECHHOJIETHUX JIETEH MPETEHIYIOLIErO
Ha MOJy4YyeHHWE AJIMMEHTOB BHyKa, B cTarhsix 96, 97 CK P® — Ha poauteneit
MPETEHAYIOIMX Ha MOJIyYeHHE AIMMEHTOB (PAKTUYECKHX BOCIUTATENEH, MadyeX U
orunMoB. Ha miepBbI B3IJIA 3aTPYAHUTEIBHO NPEACTABUTH CUTYalUIO, MpHU
KOTOpPOM BHYK TpeOyeT yIiaThl allUMEHTOB OT OaOyIIKHM WK ACAYLIKH, HE UMes
BO3MO>KHOCTH HOJTy4aTh IMOMOIb OT COOCTBEHHOTO COBEPILIEHHOJETHETO PeOEHKA,
OJTHAKO  TEOPETHUYECKYH0  BO3MOYKHOCTb  TaKMX  CHTyalud  JKEJIaTeJIbHO
PEAYCMOTPETh B 3aKOHOAATENIbCTBE.

HedictBytonium CK  P®  periiamMeHTUpOBaHAa BO3MOXKHOCTh B3bICKAHUSA
ATMMEHTOB Kak B J0OpOBOJBHOM (IIOCPEACTBOM COTJIANICHHS), TaK H B
OPUHYIUTEIBHOM (IO PEIICHHIO CyJa, CyAeOHOMY TIpHKa3zy) NOpsJKax.
[IpakTtrueckne mpoOIEMBbI TIPU B3BICKAHUW AIMMEHTOB TaKXKE  SIBIISIIOTCS
CYILLIECTBEHHBIMU U TPEOYIOLIIMMU HOPMATUBHON KOPPEKTUPOBKH.

Crates 102 CK P® npepocraBiasieT Cyay TMpaBO NPU3HAHUSA
HEJCUCTBUTEIBLHOCTH AJIMMEHTHOTO COTJIAIICHMSI, €CJM €ro YCIIOBUS CIIOCOOHBI
CYILLIECTBEHHO HapyLIUTh MHTEPECHI Mojyyaress. Bo3HuKaeT Bompoc, nmoyemy 310
SBIIICTCSL JIMIIb TPAaBOM, HO HE OOS3aHHOCTBIO Cyna, €CJIM 3aKOHOAATEIhCTBO
UCXOJUT W3 MPUHIMIOB 00ecreueHrs NPUOPUTETHON 3aIlUThl UHTEPECOB U IMpaB
HECOBEPIICHHOJIETHUX U HETPYAOCIIOCOOHBIX UJICHOB CEMBHU.

B HacTosmiee BpeMs QIMMEHTBl NOMJEXKAT B3BICKAHUIO W3 JIOXOJOB,
PErIAMCHTHPOBAHHEIX B COOTBETCTBYIOLIEM MPABOBOM akTe’ (IO aHAIOTHH

I[aHHBII\/JI AKT IPUMCHACTCA IIPH oOecreueHN aJTuMEHTaMH COBCPIICHHOJCTHUX

% MocranoBineHne IIpaButensctBa PO ot 18.07.1996 N 841(pen. or 09.04.2015)"O Ilepeune BuAOB
3apabOTHOM IIAThl U MHOTO J0X0/a, U3 KOTOPBIX MPOU3BOJMUTCS yJAep)KaHHE aJMMEHTOB Ha HECOBEPILCHHOJIETHUX
nereit"// "Poccuiickas razera”, N 144, 01.08.1996.
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). JlaHHBIMUA TOXOJaMU MPU3HAIOTCS BCE BHJBI 3apa0OTKOB, JOTIOJHUTEIHHOE
BO3HArpaXkJieHWe Ha OCHOBHOMW paboTe, paboTa 0 COBMECTUTENIbCTBY, CTUIICH IUH,
neHcud W T.0. [Ipr 3TOM HEPEmIeHHBIM OCTAaeTCsl BOMPOC 00 yAepKaHWUU
ATMMEHTOB C JICHS)KHBIX KOMIICHCAITUH BOCHHOCITY)KAIIIUM W Pa0OTHUKAM CHJIOBBIX
CTPYKTYp, TIPEIOCTaBIsIEMbIX B3aMEH IMPOJIOBOJILCTBEHHOMY MalKy M CPEICTB Ha
CaHATOPHO-KYPOPTHOE JICUCHHE, C BBIIUIAT 3a MPUHATAC Yy4YacTUs B OOEBBIX
JNEUCTBUSX. YKa3aHHBIM MepeueHb TaKKe HE YKa3bIBae€T Ha JOXObI, MMOJTYyYCHHbIC
OT OIEPALUU C ICHHBIMU OyMaramu (MCKJIFOUCHHEM SIBJISTFOTCS aKIIUH).

JleficTByroIIMe MEXaHW3MbI  B3BICKAHUS QJIMMEHTOB IIPOIMHCAHBI B
3aKOHOIATEIBCTBE 00 HMCIIONHUTEIHOM IPOM3BOACTBE.. OHO MpeIyCMATPHBACT
BO3MOYKHOCTH YCTaHOBJICHHSI BDEMEHHOTO OTPAaHUYCHHMSI TIPaB Ha BBIE3]T 3a PYOEiK,
B3bIckaHue 10 50% n0xo/a JOKHUKA, apecT ero umyiiecTamu npod. OaHako, Ha
MPaKTUKE MHOXXECTBO M3 JIAaHHBIX HOPM OKAa3bIBAeTCS HEJEHCTBEHHBIMHU,
MTOCKOJIBKY OHH TPYIHO PEATM3YIOTCS TIPU COKPBITUN 3apab0TKOB, ITPH OTCYTCTBUU
MOCTOSSHHOW pPaboThl y nopkHuKa. CeromHss B HayKe MpeiaraloTcs cambie
pa3HOOOpa3Hble HWHUITMATUBBI, CIIOCOOCTBYIOIIME Pa3pEIICHUIO  YKa3aHHBIX
po0seM, — TIPaBO JIUIICHUS JOKHUKOB MUMYIIIECTBA BHE CYJACOHOTO MOpPSAKA U
T.11. K coxkanenuro, JaHHbIE MEPhI TaKkKe OKa3bIBalOTCS MajodddextuBHbiMU. Ha
Hall B3MJIS, MO3UTUBHBIM 3(PQEKT MOXKET JaTh CO3JaHUE OTKPBITOM eIHMHOU
uH(pOpMaIMOHHONW 0a3bl TO 3JIOCTHBIM HETUIATEBIINKAM aJIUMEHTOB, a TaKXKe
dbopMHpoBaHUE aTUMEHTHOTO (DOH/IAa TOCYAApCTBA, MOACPKUBAIOIIECTO ACTEH, YbU
PONMTENN YKIOHSIOTCS OT BBIIUIATHI AJUMEHTOB, C TIPAaBOM PErpeCcCHBIX
TpeOOBaHMI CO CTOPOHBI (POH/IA K TAKUM HETUIATEIIBIITIKAM.

[IpoBencHHBIM aHAM3 CBUICTEIBCTBYET O HAIMYAA HEOOXOIUMOCTH
peopMHUpOBaHHS TIOJIOKEHUH 00 aTMMEHTHBIX 00s3aTeIbCTBaX YJICHOB CEMBH,
YTO CIOCOOHO cjeNaTh X 00Jiee COBEPIICHHBIMHU, OTBEYAIONTUMHU MOTPEOHOCTIM

COBPEMEHHBIX PEaJIU.

%2 ®enepanbHsiii 3akoH ot 02.10.2007 N 229-®3(pex. ot 03.07.2016)"O6 HCIOTHATEIFHOM POH3BOCTBE"//
"TTapnamentckas razera”, N 131, 10.10.2007.
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I'naBa 3 [IpaBoBBIE OCOOEHHOCTH pa3peIICHUS CIIOPOB, CBSI3aHHBIX C

3alIUTON CEMEUHBIX ITPaB

3.1 Ilopsiaok pa3pemeHus CiopoB, CBSI3aHHBIX C 3AIIUTON CEMENHBIX ITPaB

OcyiiecTBlieHHE TpaXKAaHaMU CEMEWHBIX IpaB MPEIIOJIAracT HaJudue
3G (HEKTUBHOTO MeXaHW3Ma 3alUThl U OXpaHbl TAKUX MPAB U UHTEPECOB. 3alIUTY
CEMEHHBIX MpaB OCYUIECTBISIOT CyAeOHbIE OpraHbl MO MpPaBWJIAM TPakIaHCKOTO
MPOM3BOJCTBA, a B npenycMoTpeHHbIX CK P® ciydasx, - uHbIE TOCY1apCTBEHHBIE
OpraHbl. Y4YWTBIBasE HOPMBI O IIOJACYJHOCTH, OXpaHAa W 3allUTa CEMEHHBIX
IIPAaBOMOYUN OCYLIECTBIIETCS B MPOLECCE PACCMOTPEHUS 1€ COOTBETCTBYIOLIEH
KaTErOpur pallOHHBIMHU CYJaMU UM MUPOBBIMH CYAbIMH. CTOUT OTMETUTH, YTO B
CyICOHOM NMpPaKTUKE COXPAHAETCS HEKOTOpas CTaOMJIbHOCTh KOJIMYECTBA CIIOPOB,
BO3HHMKAIOIIMX W3  CEMEWHbIX  OTHOUIEHWH, B  OOHmIEM  KOJMYECTBE
paccMaTpuBaeMbIX CyJaMu Jell, HO Takke (QOPMHUPYIOTCS U OINpeiesIeHHbIE
TE€HJEHIMHU, 00YCIIaBINBAEMbIE U3MEHEHUEM B COJEPKAaHUU CIIOPOB.

He BbI3bIBa€T COMHEHUH, YTO TEMa PACCMOTPEHUS B CyJlaX CIOPOB,
BO3HHMKAIOIIMX B  CEMEHWHBIX IPAaBOOTHOLICHUSX, 3aCIyKUBA€T  CBOEIO
000COOJIEHHOTO HCCIEAOBaHUs, TaK KaK COJEPKUT MHOTO MO3ULUH, TPEOYIOIIMX
THIATEJIBHOIO M3YYEHHsIT C TOYKH 3PEHMS CEMEHHOT0 MW TPaKIAHCKOIO
IPOLIECCYATBHOIO 3aKOHOAATENIbCTBA.

[Ipexxne yem mepelTH K OCBEIICHHIO YKAa3aHHOTO BOMpoOca, MompolOyeM
PacKpbITh 00I1Iee MOHITHE CEMEHHO-TTPABOBBIX CIIOPOB.

CeMeiHO-TIpaBOBOl crop — ATO KOHQIMKT, BO3HHUKAIOUIUNA MEXIY
CyObEeKTaMH CEMEHHBIX OTHOIIEHHWH MO TMOBOAY WX CYOBEKTUBHBIX IpaB H
OOS3aHHOCTEM, HAIEJCHHbII HAa WX BO3HUKHOBEHHE, MPEKpalllEeHUEe WU
M3MEHEHHE, a TAK)KE Ha Pa3pelICHUE BOIIPOCOB O NMOATBEPKACHUN CYLIECTBOBAHUS
npaBa MO0 TOPUHYAUTEIBHOM €r0  OCYIIECTBIICHHWH, BBITCKAIOUIMM U3
NPUHAIJIEKHOCTH K CEMbE WM Opaka, pa3peliaeMblii caMOCTOSATEIbHO CTOPOHAMU

HJIA ITIOCPEACTBOM ITOMOIIH CIICHHUATTM3UPOBAHHBIX OPraHOB IroCcyaapCTBa.
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PackppiB 000011I€HHOE MOHSATHE CEMEHHO-TIPABOBBIX CIOPOB, MPUCTYIUM K
OCBEIICHHUIO BOMPOCOB KJIaCCU(PUKAIIUN TTOCIICTHUX .

B wayuHoii w ydeOHON JuTEparype pacnpoCTpaHEHHE IOIyduiIa
Kiaccu(uKanms  CeMEHHO-TIPaBOBBIX ~ CIIOPOB IO  BHJAAM  OTHOIICHUH,
pEeryJIupyeMbIM CaMUM CEMEWHBIM MpaBoM. WTak, BBIAEHSETCA TPU TPYMIIBI
CIIOPOB:

- BBITEKAIOIIUE U3 OpauyHbIX OTHOILICHUH;

- BBITEKAIOIINE U3 CEMENHBIX OTHOLIECHHUN;

- CBSI3aHHBIE C OCIIAPUBAHUEM aKTOB I'PAXIAHCKOTO COCTOSIHUS.

Taxxke B JnuTepaType TMpeUioKeHa KiIacCU(UKAIUs 1O CTPYKType
3aIIMIIAEMOTO NHTEpECa:

- CIIOPBI, TJIe TIpeo0IaaeT UHTEPEC TOCYAAPCTBA;

- CIIOPBI, COYETAIOLINE JIMYHBIN U TOCYAaPCTBEHHBIA HHTEPEC;

- CIIOpBI, IPEHMYIECTBEHHO 3aTPArHBAOLIIE INUHBIC HHTEPECH .

Crnopsl B cepe neHCTBUS CEMEMHOTO MpaBa - CIOPbI, KOTOPHIE BO3HUKAIOT
MEXIY YYaCTHHUKAMU CEMEUHBIX MPABOOTHONIEHUM, CBA3aHHBIMU ONPEAECIECHHBIMU
00s13aHHOCTSIMH U MPABAMH.

CeMeitHO-TIpaBOBbIE  CIIOPHl  MOKHO  KJacCUpUIIMpOBaTH HM IO
MaTepualbHOMY, W IO IpoleccyalbHOMY acnekty. Kiaccuduimpys crnopsi,
MOJJIEKAIIUE PACCMOTPEHUIO 10 MATEPUATBHO-IIPABOBOMY AacCIIEKTy, BO3MOKHO
BBIJICIUTh KATETOPUH JIeJI, KOTOPhIE CBA3aHBI C MpEKpalleHueM Opaka, CIophl O
JIETSIX, UMYIIECTBEHHBIE CIIOPBI, CIIOPHI B CBSI3U C BBINOJHEHUEM aJMMEHTHBIX
00513aTENbCTB.

B cBoto ouepenb, cCopbl, KOTOPbIE CBSI3aHbI C MPEKpalleHueM Opaka, B ceos
BKJIIOYAIOT:!

- pacTop>keHUE B Cy/1Ie0HOM TIOpSJIKE Opaka MpH OTCYTCTBUU HA TO COTJIACHS
OJIHOTO U3 CyIIPYIOB;

- IPU3HAHKE HEJIEHCTBUTEILHOCTH Opaka;

63 Tapycuna H.H. Poccuiickoe cemeliHoe 3aKOHOIaTeIbCTBO: OCHOBHBIE TEHICHIIMN pa3BuTHs // Lex russica.
2014.N 3. C. 314 - 323.
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NmyrmiecTBEeHHBIE CIIOPHI B CE0ST BKITIOYATOT:

- TpU3HAHHWE WMYIIECTBA OTJACIBHOTO M3 CYIPYroB COBMECTHOM HX
COOCTBEHHOCTBIO;

- paszeneHue o0IIero UMYIIEeCTBa CYIIPyroB;

- ompeIeNieHre JOJIU TIPH pa3jielic UMYIIEeCTBa CYIPYIOB;

- pacTop>XeHHE U U3MEHEHHE OpayHOro JI0TOBOPA,

- IPU3HAHKE HEJICHCTBUTEIIBHOCTH OPavyHOTO JOTOBOPA,;

- oOpaleHne Ha UMYIIECTBO CYNPYTOB B3BICKAHHS.

4
B xareropuro cnopoB o neTsx’

OOBEIUHSIOTCS DS CICAYIOIINX
Pa3HOBUIHOCTEH JIEIL.

Criopsl MKy OJM3KUMHU POJCTBEHHUKAMHU W POJTUTEISIMU O BOCIIHTAHHH
JETEN:

- OTHOCUTEJIBHO MECTa JKUTENbCTBA peOEHKa B Cllydyae pa3AesbHOro
IIPOKUBAHUS POJIUTEIIEH;

- 00 OCYILECTBICHUH POJUTENIEM, OTAEIbHO NMPOKUBAIOIIKUM OT peOeHKa,
CBOMX POAMTEIBCKUX MPAaB;

- 00 YyCTpaHeHUW TPENATCTBUA K OOIIEHUI0O C PEOCHKOM OJM3KUX
POJCTBEHHUKOB.

Cnopsl poaurteneil TuOO 3aMEHSIOMIMX UX JHI, 00 OTOOpaHuM AEeTell y
TPEThUX JIUIL;

- BO3BpalllcHUH POAUTENSIM pPEeOCHKa, KOTOPHIA YJEpPKUBAETCS HE Ha
OCHOBAHHUHU 3aKOHA JIN0O Cy/1eOHOTO PEIICHHUS;

- 0 BO3Bpare OmNeKyHaM (WIM TOIMEUYUTEISIM) TOJOTIEYHOT0 OT JIHWII,
yACPKHUBAOIINX pedeHka y ceOs 0e3 3aKOHHBIX Ha ATO OCHOBaHUMW, B T.4. OT
ponuTeneit 100 WHBIX POJCTBEHHUKOB WM YCHIHOBUTENIECH peOeHKa.

Cropsl OTHOCUTEIIEHO POAUTEIBCKUX MPAB:

- 0 BOCCTAHOBJICHUH POJUTEIBLCKUX TPAB;

- O IMIICHUU POAUTCIbCKHUX IIPAB,

® Kyunnckas JI.A. COOTHOIEHNE MHAMBHAYATbHBIX M TyOIMYHBIX HHTEPECOB NPH PaspeIICHHH CIIOPOB O
JIeTSX B cyne // ApOuTpakHbIN U rpaxaanckmii mporecc. 2016. N 1. C. 8 - 13.
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- 00 OrpaHUYEHUH B POJIUTEIbCKUX MTPaBaXx;

- 00 OTMEHE OTpaHUYCHUN POIUTEIHCKUX MPAB.

Cnopbl OTHOCUTENBHO MPOUCXOXKICHUS JETEH:

- YCTAHOBJICHUE B CyICOHOM MOPSJIKE OTIIOBCTBA;

- OCIIApUBaHUE OTLOBCTBA WJIM MAaTEPUHCTBA.

Cropsl 0 B3bICKAHUH HAa pEOEHKA aTUMEHTOB.

CHopsl B CBSI3H C YCBIHOBJIEHUEM JIETEM:

- 00 OTMEHE YCHIHOBJICHUS;

- 00 YCTaHOBJICHUU YCHIHOBJICHHUS.

CepebpsikoBa A.A. ytBepxaaeT, uto CK P® npuBoauT wmcUepbIBarOMInn
epeueHb CBS3AHHBIX C BOCIHTAHHEM feTeil aern . JaHHOE YTBEpKICHHE MbI
CUMTaeM CHOpHBIM, OCKOIbKY B IlocranoBnenuu Ilnenyma BC PO 3aKpeIuieH
OTKPBITBIA TEPEYEHb CBSI3aHHBIX C BOCIHUTAHHEM JI€T€l criopoB. B 3TOl cBs3u
nojaraeM, 4Yro OOO3HAUECHHBIM TMEpeUeHb CIOPOB HE CleAyeT NPU3HABAThH
WCYEPIBIBAIOIIMM U CYJbl JIOJDKHBI MPUHUMATh K PACCMOTPEHHUIO JIt000E JIeso,
CrocoOHOE 3aTparuBaTh UHTEPECHI U MpaBa JIETeil.

Cropsl, CBsI3aHHBIE C BBIMOJHEHUEM AJTMMEHTHBIX 00S3aTENIbCTB B CeOs
BKJIIOYAIOT:!

- CTIOPBI P UCTIOJITHEHUHU aJTUMEHTHBIX 00s13aTENIbCTB ACTEH U POIUTEIICH;

- CIIOpHI MO TPUYMHE HCIOJHEHUS AJTUMEHTHBIX O053aTeNIbCTB OBIBIIMX
CyHpyroB U CyIpYyroB;

- CIIOPBHI MO0 MPUYMHE UCTIOJHEHUS ATUMEHTHBIX 0053aTEIbCTB UHBIX YJICHOB
CEMBH.

CTouT OTMETUTH, YTO KJIACCU(PUKAIMSA CIIOPOB IO MaTepUAILHO-TIPABOBOMY
MPU3HAKY HE OTpaHUYCHA €€ MOJIE3HOCTHIO JJIsi 0000IIeHNS Cy1e0HOM MTPAKTUKHU U
MIPaBOBOM CTATUCTUKU. | TaBHOE 3HaUEHUE JaHHOW KiacCU(UKAIIMKI B TOM, YTO OHA

CITOCOOCTBYET BBISBJIICHUIO U YUETY MPOIECCyaTbHBIX OCOOCHHOCTEH, CBSI3aHHBIX C

% CepeOpsikoBa A.A. VcrnomHenue penieHui cyaa IO JeJaM, CBS3aHHBIM C BOCHHMTaHWEM Jereil //
HWcnonuurensHoe npaso. 2014. N 1. C. 32 - 37.

% Mocranosnenne Inenyma Bepxosroro Cyma P® ot 27.05.1998 N 10(pex. ot 06.02.2007)"0 npuMeHeHmE
CyllaMH{ 3aKOHOJIaTeIbCTBA MPH pa3pelIeHHH CIIOPOB, CBA3aHHBIX ¢ BocnuTanueM aereii"// "bronnerens BepxoBHoro
Cyna PO", N 7, 1998.
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pacCMOTpPEHHUEM  OMPENEICHHOW  pa3sHOBUJHOCTA  HCKA.  3HAHHUE  Ke
polieccyalbHbIX OCOOEHHOCTEH, B CBOIO ouepeib, OyAeT cIocoOCTBYeT Ooiiee
3¢ ()EKTUBHOMY TPUMEHEHHUIO HCKa B KAauyeCTBE CPEICTBA 3alIUTHl 3aKOHHBIX
WHTEPECOB M TIpaB, Oojiee IenecooOpasHOMy U OOOCHOBAHHOMY pa3penieHUIo U
pPacCMOTPEHHUIO TPAXKIAHCKUX JEJI, a B HUTOrE YCHEIIHOMY pPEUICHUIO 3ajad,
CTaBSILIUXCS NEPE] FOPUCAUKIMOHHBIMU OPraHaAMM.

Bce ykazanHble KaTeropuu JieJ BO3MOXKHO KJIaCCU(PUIIMPOBATh 3aBUCUMO OT
XapaKTEPUCTUKU OO0BEKTa 3allUThl OCHOPEHHOI0 WM HapYyIIEHHOrO IpaBa
(uHTEpeca) Ha HEUMYIIECTBEHHBbIE M UMyIlIecTBeHHbIC. [lomaraem, 4yTo maHHas
KJaccu(ukaius MpakTUuecKoe 3HA4YeHHE OOpeTaeT MpU OMpPENeSIeHUHd pPa3MEepoB
TOCITOIIJINHBL.

NMy1tiecTBEHHBIM XapakTepoM 00J1a/1al0T CHOPHI B CBSI3M C HCKOBBIMHU
3asIBJICHUSIMU O 3alllUTe CyOBEKTUBHBIX MPAB U UHTEPECOB, 0OBEKTAMU KOTOPBIX
SABJISIIOTCS TIOJISKAIIME MaTepUalibHON OlleHKe OJiara. Bce MMyIiecTBEHHbIE UCKH,
KaK MPaBWIO, UMEIOT LIEHY U pa3Mepbl B3UMAeMOM T'OCIOUUIMHBI, 3aBUCSIIUE OT
IIEHbl UCKa U OMNpeessieMble B MPOIIEHTHOM COOTHOIIEHUU (K MPUMEPY, UCKHU O
paszziesie HUMyIIecTBa CynpyroB). HeuMyllleCTBEHHBIMU MPU3HAIOTCSA CIIOPHI,
HalleJICHHBIC Ha 3aIUTy UHTEPECOB U MpaB, 00bEKTAMU KOTOPBIX OyIyT SIBISTHCS
OJiara, He TIO/JIeKAIMEe MaTepUaabHOM olleHKe. K TaHHOW KaTeropuu el OTHOCST
ATMMEHTHBIC 00s13aTEIBCTBA, CIIOPHI O NETAX. Takue MCKU - HEMMYIECTBEHHbIE,
TaK Kak HE HMMEIOT II€Hbl, & B 3TON CBS3M, pPa3Mepbl T'OCIOUUIMHBI SIBIISIIOTCS
OTHOCHTEIIBHO TIOCTOSIHHOI BETHIHHON® .

Cnenyer OTMETUTh, 4YTO OoJbIas JOJII CEMEHHO-TIPAaBOBBIX CIIOPOB
paccMaTpuBaeTCsl IMOCPEACTBOM NPEABSABICHUS HCKa B paMKaX HMCKOBOTO
npousBojacTBa. Ciojjla CTOUT OTHOCUTBH JeJla O PacTOp)KEHWH Opaka, O pazjerne
MMYILIECTBA, UTO K€ KACAETCSI CIIOPOB O JIETSIX, JAHHBIE CIIOPBI MEXKIY POAUTEISIMHU
O BOCIUTAHUM JETEH; poauTenerl nubo JpPyrux, HUX 3aMEHSIOUUX JHI, 00

oToOpannu peOeHKa OT TPEThUX JIMI[, JIHWIICHUH POJAUTEIbCKUX TPaB;

" Ommu A.B. Pacder eHbl MCKa B TPakIAHCKOM M apOMTPaKHOM MPOILECCAX: TEOPETHKO-TPAKTHIECKHE
npo6semsl / BectHuk rpaxmanckoro npomecca. 2015. N 5. C. 62 - 73,
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BOCCTAHOBJIEHUM B POAMUTEIIbCKUX IpPaBaX, OTMEHE OrPaHUYECHHN POJUTEIBCKHX
IpaB; O MPU3HAHUH OTLOBCTBA B CYJEOHOM HOPSAAKE; IPU OCIIapUBAHUU OTLIOBCTBA
WIM MaTepUHCTBA; O B3bICKAHUU aJMMEHTOB; 00 OTMEHE YCBHIHOBJICHHUS.
[IpencraBisgercs, 4To Uil 3THUX BHUAOB CEMEHWHO-IIPABOBBIX CIOPOB MCKOBOU
NOPSZIOK SIBJIAETCS €IMHCTBEHHO IPABUIIBHBIM, ITOCKOJIBKY HMEHHO B YKa3aHHOM
MOPSAZKE OCYIIECTBISIOT 3alIUTy CYOBEKTHUBHBIX TMpaB TOCPEACTBOM HX
IIPU3HAHUS, YKa3aHUS COBEPIIUTH OINPEACIICHHbIC ACUCTBUS MU BO3JAEPKAHUS OT
HUX, U3MEHEHUs JTM00 MpeKpalieHus MPaBOOTHOLIEHU.

CymiecTByeT TakKe€ BO3MOXKHOCTb B3BICKMBATh aJUMEHThl Ha peOEHKa B
paMKax INPUKA3HOTO ITPOM3BOJACTBA IO JENy, HE CBA3AHHOTO C YTBEPKICHHEM
OTLIOBCTBAa, €ro OCIAPUBAHMEM WJIM HEOOXOAUMOCTBbIO MPUBIIEKATh Jpyrue
3aMHTEPECOBAaHHbIE JHMIA. B OTCYTCTBUM pa3HOIVIACHMM MOYKHO 3aKJII04yaTh
HOTApUaJIbHO YJIOCTOBEPEHHBIE COIVIAIIECHUS MO YIUIAaTe AJIMMEHTOB, MMEIOIINE
CHJIy MCIIOJIHUTEIBHOIO JIUCTA.

B pamkax oco60ro npou3BoJICTBa MOAJIEKAT PACCMOTPEHUIO KaTETOPUHU JIE,
rJe OTCYTCTBYIOT cropsl o mpase™. Crofa HEOOXOAMMO OTHECTH yCTAHOBJICHHE
(dakTa YCHIHOBJIICHHMS M YCTAHOBJIEHUE CyJIeOHbIM OpraHoMm (akTa NpU3HAHUS
OTLOBCTBA. B pe3ynbraTe ycTaHOBIeHHUs (pakTa YyCHIHOBJICHHUS U YCTaHOBJICHUS
CyJIeOHBIM OpraHoM (PaKTOB MNpPU3HAHUS OTLHOBCTBA Y CYOBEKTOB BO3HUKAIOT
IpaBa, OTHOCUTEIBHO KOTOPBIX BIIOCIEACTBUU MOXET BO3HUKHYTH criop. Takum
00pa3oM, BO3MOXKHO CZEJIaTh BBIBOJI, UTO TaKasi KaTe€ropus J1eJ TOJIbKO KOCBEHHO
Kacaercsi Jel MO 3aluure IpaB peOeHka. B pamkax aaMHUHHCTPaTUBHOIO
IPOU3BOJICTBA, MOCPEICTBOM IMOJAYH KaJOOBI, MOAJIEKUT PACCMOTPEHUIO OTKa3 B
MPEIOCTABICHUN CBEACHUI OTHOCHUTEIIBHO COCTOSIHUSI 3[I0POBbsS PeOCHKA MM HX
HEJOCTOBEPHOCTD.

MoxHo KiIaccuPUIMpPOBaTH CEMEMHO-TPABOBbIE CIOPHl HAa OCHOBE

CyIeOHBIX pelIeHUi W BHUAOB MCKOB, KOTOpbIE IO JAaHHON KaTeropuu Jem

%8 Komokomos H.A. OcoGblif OPSIOK: 0CTOPOXKHO, "moxBoxHbIe kKamun" / MupoBoii cyaps. 2014. N 12. C. 3
- 6.
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npuHuMaroTca. Knaccudukanuss 1O BHUIAM HCKOB OCHOBBIBA€TCA Ha HX
COJEpKaHUM, TO €CTh Ha CIIOCO0E Cy1eOHOM 3alUTHI.

I'ypeBuuem M. A. Obuta BBIEICHA W ONpEACieHA  KaTeTOPHs
npeoOpa3oBaTeNbHbIX HCKOB™. B mporecce paccMOTPEHHS CyIOM TAKHX HCKOB
3alUIIAETCS  [PaBOMOYME MCTHA HA M3MEHEHHe JH0O0  MpeKpalieHHue
CYIIECTBYIOIIETO MPABOBOTO OTHOIICHHS, KOTOPOE HE MOXKET OCYIIECTBUTHCS Oe3
CYyJEOHOro pelieHHs, a He CO3/JalTCs Kakue-mubo HoBble mnpaBa. CToUT
COIJIaCUTBCS C MO3UIMEN aBTOPA, IOCKOJIBKY CBOE OTPaXEHUE OHA HAllIa B 1. 3
n. 1 cr. 8 I'K PO, cormacHO KOTOpOMY TIpakKIaHCKHE IpaBa BO3HHUKAIOT W3
pelIeHus Cy1a, yCTaHOBHBIIIETO HX.

K cnopam ceMenHO-IpaBOBOTO XapakTepa, HAIICAIIAM BBIPAKCHUE B
CYNEOHBIX pELIeHUSX M HUCKaX O TPUCYKIEHUH (TaKk  Ha3bIBa€MbIX
UCIIOJTHUTENBHBIX MCKAaX), TJe UCTEIl TpeOyeT 00s3aTh OTBETYMKA K COBEPIICHUIO
ONPENENICHHOT0 ACHCTBUA WJIM BO3JEpPKAHUS OT HEro, HEoOXOIMMO OTHECTH
CIIOpBI poauTENe AMO0 3aMEHSIOMMX UX JUI, 00 OTOOpaHUM OT TPETHUX JIHI]
nereii. Hecmotps Ha 1O, uto cormacho m. 1 cr. 63 CK P® poaurensm
NPUHAIIICKUT MPEUMYILIECTBEHHOE MPABO IO BOCIUTAHUIO AETEH Nepen MHbIMU
JUIAMM, CYJ Y4YWUThIBas MHEHHE peOeHKa BIpaBe OTKa3aTb POIUTENIO JIHOO
3aMEHSIOIEMY €ro JMIly, B MCKe. J[aHHO€ peleHue OCHOBBIBAThCA OYyJeT Ha
BBIBOJIAX CyJAa, 4YTO IHepeJadya poauTesssM  (NOMEUYUTENsIM, OMNEeKyHaM,
YCBIHOBHUTEJISIM, IPHEMHBIM POJUTEINSIM) peOCHKA OyIeT MPOTUBOPEUUTD HHTEPECY
HECOBEpIICHHOJEeTHEr0. K HCHOJHUTENbHBIM ~ HCKaM  OTHECTH  CIIEQYyeT
paccMaTtpuBaeMble jefia 00 aJMMEHTaX, KOTOpPhIE B3BICKMBAIOTCS C POJUTENEH B
[I0Jb3y  HECOBEpPLICHHOJIETHUX JEeTe, a paBHO C JeTed B  IIOJb3Yy
HETPYAOCHOCOOHBIX POJUTENICH, Ha CYNPYroB, WHBIX YJIEHOB CEMbH, Jeja 00
YMEHBUIEHUH Pa3MEPOB AIMMEHTOB.

K cnopam, mosjokeHHbIM B OCHOBAHHME MCKOB M PEIICHHM CyJa MO HUM O

MNPpHU3HAHUHU, CIICAYCT OTHCCTHU CIIOPbI IO BOCIIUTAHUIO I[eTef/'I, HaIIpaBJICHHBIC Ha

% I'ypesia M. A. TIpaBo na uck. M., 1978. C. 37 - 38.
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MOATBEP)KJACHUE OMNpPENEIEeHHBIX TMpaB WM oO0s3aHHOCTeH. Takumm cropamu
SBJIIIOTCSL CHIOPBI POJIUTENIEH O BOCHHUTAHUM JETEH, MECT€ UX KUTEIbCTBA MpPHU
OTIICTILHOM TPOKUBAHUU CYIIPYTroB, 00 WCIIOJHEHUU POAUTEIBCKUX IIpaB
MIPOKUBAIOIIEM Pa3AeIbHO ¢ PEOCHKOM pOAMTENIeM, 00 YCTpaHECHUU TPETSITCTBUS
K OOIIIEHHIO C peOEHKOM OJIM3KHUX POJICTBEHHUKOB. BhiHECEHME pellieHui 1o aenam
00 ompeneNeHuN MecTa KUTENIbCTBa peOeHKa CyJOM OCYIIECTBISIETCS C YYETOM
MHTEPECOB HECOBEPILICHHOJETHETO U MpHU 00s3aTEIBLHOM yueTe MHEHUsl peOeHKa,
nocturmero 10-netnero Bo3pacta. Ilo 3Tol Kareropuu Jeid HMCHOTHUTEIBHOE
MPOU3BOJICTBO HE TPEOYETCsI, MOCKOIBKY TOCTATOYHO UMETh CyJeOHOE PEIICHHE Ha
pykax .

B HekoTOphIX ciydasx NpU pacCMOTPEHHH MCKOB OO0 OMpECTICHUU MecTa
JKUTEJIbCTBA HECOBEPIICHHOJETHET0, HCHOJHUTEIBHOE TIPOU3BOJACTBO MOKET
NOTpeOOBaTHCS, €CITU CTOPOHBI HE CIIOCOOHBI IOTOBOPUTHLCS CaMU 00 yI00HOM IS
oboux BpemeHM wucrnoiaHeHus. CyaeOHbIE pelleHus M0 TMOAOOHBIM JejaM
MPU3HAIOT MPABO OJHOTO POJUTENSI HA COBMECTHOE MPOXKUBAHUE C PEOCHKOM, HE
OTMEHSISI TIpaBa JPyroro poaurtens. B 1mensx pemeHuss 3ToMl  mpoOJieMbl
1eaecoo0pa3Ho BBECTH PETJIaMEHTHPOBAHHOE CYJEOHBIMM OpraHaMu IPaBo
MOTIEPEMEHHOT0 TPOKUBAHUSI peOCHKa B JIOME POAMUTENICH, €CTECTBEHHO, IMpHU
JKEJTaHUU Ha 3TO peOeHKa.

I[lo pmemam, KacarOlIMMCSI ~ OCYHIECTBIICHHMS  POAUTEIBCKHX  IIpaB
MPOKUBAIOIIEM pa3/IebHO C pPEeOEHKOM pOJIUTENIEM, a TakKe YCTpaHEHUs
NPEnATCTBUN OOIIeHUs] ¢ peOCHKOM OJIM3KUX POJCTBEHHUKOB, HUCIOJHUTEIIBHOE
IPOU3BOJACTBO, TMpPH HEOOXOAUMOCTH, OyaeT crneun(UYHbIM, IOCKOJIBKY
XapaKTepu30BaThCsl OYACT JTOJITOBPEMEHHBIM JIEMCTBHUEM, MO TOW MPUYMHE, YTO
ATOM KaTErOPUU CEMENHBIX MMPABOOTHOIIEHUN MPUCYIL JJISIIUNACS XapaKTep.

K kareropun cemMelHO-TIPaBOBBIX CIIOPOB, HAMIEANINX BBIPAXKEHUE B
npeoOpa3oBaTEIbHBIX HCKAX, a TaKXKe CYIEOHBIX pPEIHICHUSX, CIEIyeT OTHECTH

CIIOPpbI, B KOTOPBIX HCKOBOC Tp€6OBaHI/Ie HAIIpaBJICHO Ha MHN3MCHCHHC HWJIHN

"Emernna JI.A., Jle6ens M.B. IpaBo peGerka Ha 0OIIEHHE ¢ OTACIBHO MPOKHBAIOIINM MOCIIE PACTOPIKCHHS
Opaka poxutenem // 3akousl Poccuu: onbIT, aHanu3, npaktuka. 2016. N 8. C. 6 - 10.
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IpeKpalnieHre nmpaBooTHomeHus. K 3Toil kaTeropun He0OX0IUMO OTHECTH CIIOPHI
O pacTOp)KEHUU OpayHbIX OTHOIIECHUW, O pazjesie HUMYIIECTBa, JHUIICHUU
POAUTENBCKUX TIPaB, OIPAHMYEHUM B TaKuUX TMpaBaX, BOCCTAHOBIECHUU B
POJUTENBCKUX TPaBaX, OTMEHE OIPAHUYCHUN POAUTENHCKUX IMPaB, YCTAHOBICHUU
B CyleOHOM MOpsIKE OTIOBCTBA, OCMAPUBAHWU OTIIOBCTBA (MJIM MaTEpUHCTBA),
YCTAHOBJICHUH YCHIHOBJICHUSI, OTMEHE YCHIHOBIICHHSI.

B paccMoTpeHHON KaTeropuu el MOCPEACTBOM CYAEOHOTo perieHUs
MPEKPaIIalOTC WM W3MEHSIOTCA CIIOPHBbIE MPABOOTHOILIEHUS MEXKIY OJHUMU
CyObeKTaMM M CO3/1aeTCsl TpaBoBas IMOYBA i1 BO3HUKHOBEHHS IPABOBBIX
OTHONIIECHUIN MEX1y UHBIMH CYOBEKTaMHU.

B monorpaguu C.U. PeyroBa u B.U. Jlanununa "FOpuauueckue ¢Gaktsl B
COBETCKOM CEMEWHOM IpaBe" YIOMUHAETCS O BOCCTAHOBUTEIBHBIX HCKaX.
VYKazaHHbI€ aBTOPbI B 3aBUCHUMOCTH OT HOPUAUYECKUX MOCIEICTBUI BBIACIAIOT U
MPAaBOBOCCTAHABIUBAIONIME (DAKTHI, K KOTOPBIM OHU OTHOCST Cy/I€OHBIC PEIICHUSI O
BOCCTAHOBJICHUM POJUTEIbCKUX TMpPaB, a TAKKE TOBOPSAT O BOCCTAHOBUTEIHHOM
XapaKTepe MPOLEAYPHI T0 OTMEHE YCHIHOBICHHS

Hanpumep, B BOCCTaHOBUTEIHLHOM HCKE, KacarolIEMCsl BOCCTAHOBJICHUS B
POJIMTENBCKUX TMpaBax, B CiIydae IMOJIOKHUTEIHHOTO pa3pelieHus jena, Oyaer
BOCCTAHOBJIEHO POJIUTEIBCKOE MPABOOTHOIICHHE, MPEKPAICHHOE MCKOM O
JUIIEHUN POAUTENBCKUX MPAB.

OTHOCHUTENIBHO MCKOB 00 YCTAaHOBJIEHWU OTIIOBCTBA CYIIECTBYET MHEHHE,
YTO OHU MMEIOT XapaKTep MOATBEPKIACHUS MPABOBLIX OTHOIICHUHN, a HE SIBJISIOTCS
IOPUINIECKUMU (DaKTaMU ISt UX BOSHUKHOBEHUS.

[Tomaraem, 4To pelieHue cyJa 00 yCTAHOBJIEHUU OTLOBCTBA OYIET SBIATHCS
paBOOOPa3yIONIUM, TOCKOJIbKY OHO HAaNpaBJICHO Ha CO3JaHHE MPaBOBBIX

OTHOIIICHUH, a HE Ha U3MEHEHHE JIMOO0 MPEKPAIIECHUE UX.

™ Namumn B, Peyros C.1. Opuandeckue GaKkTs B COBETCKOM ceMeiiHoM mpase. Cepanosek, 1989. C.
50 - 51.



58

3.2 Oco0eHHOCTH IOPUANYECKON MPAKTHKH TI0 BOIIPOCAM 3aITUThl CEMEWHBIX

npaB

B pamkax nHactosimero maparpada MBI pacCMOTPHM BOIIPOCHI, KOTOPHIC
CBSI3aHbl C MCIIOJIHEHUEM OTIEIbHBIX CYACOHBIX MOCTAHOBJICHHM MO BOMpOCaM
3alUThl CEMEWHBIX TMpaB. CTOUT OTMETUTh, YTO HEKOTOPbIE U3 MpodIieM
dbopmupoBaHus B JaHHOU cdepe CyaeOHOM MPaKTUKHU YKe SBISUIUCH MPEIMETOM
PACCMOTPCHHUS U HCCIICOBAHMS .

[Ipoananu3zupyeM OCOOEHHOCTh TOCYJAPCTBEHHOW peructpanuu Qakra
YCTaHOBJICHHSI OTIIOBCTBA Ha OCHOBE CY/IEOHOTO PEIICHUSI.

Cormacao cr. 54 ®epepanpHoro 3akoHa ot 15.11.1997 N 143-@3, ¢
3asBJICHMEM O T[POBEICHUM TOCYIApPCTBEHHOM PpErucTpaluyd  OTIIOBCTBA
HEO0OXOJAMMO TPEACTaBUTh pElIeHUE cyJa 00 YCTaHOBJIEHUHU OTILIOBCTBA JMOO 00
yCTaHOBJICHUM (pakTa mpu3HaHus oTHoBcTBa. Cienyer oOpaTuTh BHUMAHHE Ha TO,
YTO MIOMHUMO COOTBETCTBYIOIINX TpeOoBaHUM (00 ycTaHOBICHUH (haKTa MPU3HAHUS
OTIIOBCTBA WJIU OO0 YCTaHOBJIEHHUM OTIIOBCTBA) CYJ BIIPABE PACCMOTPETh TaKkKe
3asBlieHHe 00 OCMapuBaHWU OTIIOBCTBA. B 3TOM CBs3M, coaepkaHue CyaeOHOro
pemieHusi, B OCOOCHHOCTHM PE30JIIOTHBHOM YacTH €ro peleHus, JO0JHKHO
o0ecrneYnTh BO3MOXKHOCTh OCYIIECTBJICHMS HaJJIkKaIed perucTpanudd TaKoro
aKTa rpaXJaHCKOTO COCTOSIHUSI.

B pe3omoTuBHON wYacTu CyJAeOHOrO peIIeHHs, TPH YyIOBIECTBOPECHHUH
COOTBETCTBYIOIIMX TPeOOBaHM, IOJKHBI YKa3bIBAaThCS BCE JaHHBIE 00 OTIIE,
KOTOpbIE HEOOXOJUMBI B IIEJSX COCTaBJICHUS 3allMCH aKTa YCTaHOBJICHUS
oTHOBCTBAa. Kak CBUIETENbCTBYET MpPAKTHKA, WHOT/IA YKa3bIBAIOTCS HEMOJIHbIC
cBeneHus1 00 otie, a uMeHHo, Toinbko ®.N.0O., nata poxaeHus; B TO XK€ Bpems,
CBEJICHHS O MECTE KUTEIbCTBA U IPakJaHCTBE OTIa HE npeaycMmarpuBatotcs. [Ipu
pa3MUHBIX (DaMUIUSAX POJUTENICH CyJ HE paspellaeT BOMPOCOB, KaKyl U3

dbamunuit He00X0IUMO PEOCHKY MPUCBOUTD.

72 o .

AKTBI TPa)XJIaHCKOTO COCTOSIHHS B CyJcOHOW IMpaKTHUKe: Y4eOHO-IPAKTUYECKOE MOCOOMe M CyAeH U
COTPYIHUKOB OPTaHOB 3aITUCH aKTOB rpakaaHckoro coctosHus / I.A. Aradonosa, }0.®. becnamos, O.A. Eropoga,
0.0. Pommonosa; otB. pen. O.A. Eroposa. M.: IIpocmekt, 2013. 96 c.
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Otmetum, uto B Ilocranonenuu I[lnenyma BC P® ot 25.10.1996 N 9
collepKaTcsi Ha H3TOT CYET ClelHalibHble paszbicHeHus. K mpumepy, B m. 9
oTMe4eHo, 4To B cmiy cT. 47 CK P® 3amucu 06 otiie pebeHka, mpon3BeIcHHBIC
opranoM 3AI'C cornacuo m. 1. 1 u 2 ct. 51 CK P®, siBnsitotrcst 1oka3aTenbCTBaMu
MPOUCXOXKICHUS peOeHKa OT JIMIAa YKa3aHHOTO B HUX.

C yueTom 3TOTr0, MPH PaCCMOTPEHHUH Jieia 00 YCTAaHOBIECHUH OTIIOBCTBA I10
OTHOUIIEHUIO K PEOCHKY, OTIIOM KOTOPOTO 3HAUUTCA ONpeeieHHoe U0 (. . 1 u
2 ct. 51 CK P®), 0HO JOJIKHO MPUBIIEKATHCS CYIOM K YYaCTHIO B JIeJI€, TOCKOJbKY
B Clly4ac yJOBJICTBOPECHUSI TPEOOBAHUM MPEKHHUE AaHHBIE 00 OTIE JTOHKHBI OBITh
aHHYJIMPOBAHBI U3 aKTOBOU 3aIMCH O POXKICHUMU.

Cyzabl B MCKOBOM MOPSAKE pacCMaTpUBaIOT U TpeOOBaHUS 00 HMCKIIOYEHHUH
3anucu 00 oTHe peOeHKa, MPOM3BEJCHHONW B aKTOBOM 3alMCU O POXKICHUU
cormacHo c1. 1. 1 1 2 cr. 51 CK P®, u BHeceHUH HOBBIX JaHHBIX 00 OTIE (T.€. 00
YCTAaHOBJIICHHHM OTI[OBCTBA HMHOIO JIMIA), KOTJa MEXIy 3auHTEPECOBAHHBIMU
JunamMu (K puMepy, MEXKIy MaTepblo, JIMIIOM, YKa3aHHBIM B KayeCTBE OTIA, U
(aKTUYECKUM OTILIOM) OTCYTCTBYET CHOpP MO AAHHOMY BOIPOCY, TaK Kak B CHJY II.
3 cr. 47 I'K PO uckiroueHHE 3alMCH aKTa IPa)XKJaHCKOTO COCTOSIHUS B 4aCTH WIIN
TOJTHOCTBIO, MOXKET MPOM3BOUTHCS TOTHKO HA OCHOBAHHH CyAeOHOTO PEIICHNs .

B 3T0 xe Bpems, ucciaeaoBaTeNd CBUAETEIbCTBYIOT, YTO 3a4acCTyI0 CYAOM,
IpyU  PAacCMOTPEHUM HWCKOBOTO 3asBIIEHHWS 00 YCTaHOBJIEHWU OTIIOBCTBA,
pa3pemaroTcsi BOIPOCHI U €T0 OCIIapUBAHMUS.

[Iputom, B cyaeOHOM pemieHMM 00  YCTAHOBJIEHUM  OTIIOBCTBA
mpeaycMaTpuBaeTCs yKa3aHWE JMIIb Ha HOBOTO OTIA, a 00 WCKIYCHUN
NPEeAbIAYIIUX CBEACHUM U aHHYJIUPOBAHUU 3alKCH 00 YCTAHOBJIEHUHM OTIOBCTBA

74
(kora oHa UMeEeTCsl) yKa3aHusl OTCYTCTBYIOT" .

”® Unbuna 0.10. CyneOHoe pelleHHe Kak OCHOBaHWE BO3HMKHOBEHHSI CEMEWHBIX IpaB M 00s3aHHOCTEH //
3akonsl Poccuu: onbIT, aHamu3, npaktuka. 2016. N 8. C. 13 - 17.

7 AKTBI IPaXIaHCKOTO COCTOSHHS B CyHeOHOI MpakThke: YdeGHO-IPAKTHUECKOE MOCOOHe s Cyiaeil
COTPYIHUKOB OPTaHOB 3aITMCH aKTOB IrpakaaHckoro coctosHus / I.A. Aradonosa, }0.®. becnanmos, O.A. Eropoga,
0.0. Pommonoga; otB. pen. O.A. Eroposa. M.: IIpocmekT, 2013. C. 19.
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LlenecoobpasHo OTMETHTh MpobieMy, 3aTpoHyTylo FOpuenko O. 10.”,
KOTOpBIM BEPHO YKAa3bIBa€T, YTO OTLIOBCTBO MOKET YCTAHABIMBATbCA U Ha
OCHOBaHUM pEIICHHUsI cyAa 00 yCTaHOBIEHUHM (hakTa OTIOBCTBA. HO moOCKONBKY
®enepanbHblii 3akoH OoT 15.11.1997 N 143-®3 He npemycMarpuBaeT JaHHOTO
OCHOBAHUS JJIl PETUCTPALMU YCTAHOBJIEHHUS OTIIOBCTBA, HEKOTOPBIE U3 OPraHOB
3AI'C oTka3bIBalOT B cOOTBeTCTBYIOLIEN peructpanuu. FOpuenko O. FO. npuBoaut
IpUMEpPBI IPABOINPUMEHUTENBHON MTPAKTUKU, JEMOHCTPUPYS apryMEHTALMIO Cyia:
"Cratbst 49 CK P® u crt. 48 denepanpHoro 3akoHa ot 15.11.1997 N 143-®3 He
MOTYT TOJIKOBAThCSI KaK HE MO3BOJISIIOLIUE CYJy HAa UX OCHOBAaHWUHU YCTAHABIMBAThH
OTLIOBCTBO TMOCPEICTBOM YCTAHOBJEHMs (paKkTa OTIIOBCTBA B MOPSAIKE 0OCOOOTro
npousBojacTBa. J[pyroe TtonkoBaHue (haKTUUECKU BBOJMIIO ObI MOJIHBIM 3ampeT Ha
oOpallleHHe B CyJbl 32 YCTAHOBJIEHHEM OTLIOBCTBA IIPH OTCYTCTBUH CIIOpa O IPaBe
B Clyyae, €clid, Hapumep, peOEHOK POAMIICSA IMOCJIE CMEPTH MPEIoIaraeMoro
OTIIa, KOTOPOMY HE ObUIO U3BECTHO O OEPEMEHHOCTH MaTepu peOeHKa, MOCKOIbKY
UCK 3asBUTh HE NPEICTaBISIETCS BO3MOXHBIM (HET CHopa O TMpaBe) U HeNlb3s
NO/aTh 3agBJIEHHE 00 YCTAaHOBJIEHUM (DaKTa MPU3HAHMS OTLOBCTBA (OTIy HEKOTrO
OBLIO MPU3HABATh PEOCHKOM BIUIOTH 10 €70 CMCpTI/I)"76.

[IpeacraBnsieTcsi, YTO MMEIOTCI BCE OCHOBAaHUSA JUISI COIVIACHS C
MPEJIOKEHUEM BBIIICYKa3aHHOTO aBTOpa M BHECTHU JIONOJIHEHHE B CTaThio 48
®epnepanbHOro 3akoHa ot 15.11.1997 N 143-@3.

Henb3st 06e3 BHUMaHUS OCTaBUTh W HEKOTOpbIE CylneOHbIE pelleHus,
CBSI3aHHBIE C TOCpPETHCTpalMed pOXKACHUS peOEHKA, BBHIHOIIEHHOIO CYyppOraTHOM
MaTepbl0, KOT/1a €JMHCTBEHHBIM POAUTEIIEM OyIET SBISATHCS OTEL.

Tak, ucten B jauile NpeACTaBUTENS NO JOoBepeHHocTH B. obparuncs B
paiioHHbIl ¢y MockBbl ¢ UCKOM K otaeny 3AI'C u mpocuit pu3HaTh €ro OTLOM U
€IMHCTBEHHBIM pOJAUTEIEM peOeHKa, POXKIEHHOro cypporatHoit marepsio I,

00s3aTh OTBETYHKA IMPOBCCTHU TOCYAAPCTBCHHYIO PETrUCTPAlNIO €TI0 POXKACHHUA Ha

" JOpuenko O.FO. HekoTopble BONPOCH YCTAHOBICHHS OTIOBCTBA B 0OPOBOIBHOM mOpske //
Cospemennoe npaso. 2012. N 9. C. 91.

’® Pewrenme A30BCKOr0 ropoackoro cyaa Pocrosekoii o6mactu ot 26.01.2011 N 2-433 / Lur. no: FOpuenko
0.10. HexoTopsie BONPOCH! YCTAaHOBIICHHUS OTIIOBCTBA B 0OPOBOIIBEHOM Topsiake // CoBpemeHHoe mipaBo. 2012. N 9.
C.91.



61

OCHOBAaHHWU MEIMIIMHCKOTO CBUJIETEIHCTBA O POXKACHUHU, C YKa3aHUEM HCTLA B
Ka4ueCcTBE OTLA.

CBou TpeOOBaHUS OH MOTHUBHUPYET TEM, YTO BBUAY HATWYUS MEIUITMHCKUX
MOKAa3aHUM Bpayd TOPEKOMEHJIOBAJIM MPOBECTH MPOTrpaMMy CyppOraTHOIO
MAaTE€pUHCTBA, YTO JJI1 UCTUA OKA3aJOCh €IWHCTBEHHBIM IIAHCOM HUMETh POIHOTO
pebenka. CypporaTHas MaTh pojuia peOeHKa, OMOIOTHYECKHM OTIIOM KOTOPOTO U
ABJISIETCA MCTEL; B POJWIBHOM JOME CypporaTHas MaTh Jaja [HCbMEHHOE
corjacue Ha 3amuch OTIIOM pebeHka ucrtua. Mcrel, mociie oOpaieHus: K OTBETYUKY
MOTy4Yrs o(UIIMaTIbHOE U3BEILICHHE 00 OTKA3€ B PETHCTpAIlMU POXKACHUS peOCHKa,
Tak Kak B @enepanbHoM 3akoHe oT 15.11.1997 N 143-®3 pgetanbHO HE MponucaHa
nporeaypa pPErucTpaluu JAETei, POXKACHHBIX OT CYpPpPOTaTHOM MAaTepu, €CIIH
JaHHasl MporpamMMa IMPOBOJMIIACEH JUIsl HE COCTOSIIIMX B Opake JIUI[, MEXIYy TeM
OTKa3 B PErHCTpallMy MPUBENET K HAPYIICHUIO MpaB U POAUBIIETOCS peOeHKa, U
UCTIIA.

OnenuBasi coOpaHHbIE 10 JeNy JOKa3aTelbCTBA B COBOKYMHOCTH,
OTHOCUMOCTH U JIONYCTUMOCTH, CYyJI TPUIIE]T K BBIBOAY, YTO B CyJIeOHOM
3aceaHuM ObUT TMOJTBEPXKJIEH (aKT OTIOBCTBA B OTHOIIGHUM pPEOCHKA,
POXKIEHHOTO cypporatHo wmatepbto II. DTOT BBIBOJ CyJa OCHOBaH Ha
MPEACTABISIEMbIX MEIUIIMHCKUX IOKYMEHTaX, & B YACTHOCTU CBEACHUSAX, YTO MPHU
3a4aTUU POXKICHHOTO PEOCHKA HMCIOIB30BAJICSA OMOJIOTMUECKHI MaTtepuai HUCTIA,
pebeHok 3a4at ¢ npuMenennem meto 0B IKO.

Ha MoMeHT paccMoTpeHus Jiejia OTCYTCTBYEeT HOpMa IpaBa, KOTopas Obl
peryivpoBajia MOpsiAOK TOCYJApCTBEHHOW PErUCTpalyyd POXKICHUS U 3aMUCH O
poauTensx pedeHKa, POXKICHHOTO y HEM3BECTHOM Marepu - JIOHOpa OOIMTOB,
BBIHOIIIEHHOTO CYpPpPOTaTHOW MAaTepbhlo, KOTOPOM ObLT MMILUTAHTUPOBAH AMOPHOH,
MOJYYEHHBIA B  pE3yibTare  OIUIOJOTBOPEHUS  JIOHOPCKOM  SIULEKIIETKH
OMOJIOTMYECKUM MaTEepPUaIOM U3BECTHOTO MYXYUHBI, C Y4€TOM, YTO 3TOT MY KUMHA

HE COCTOHT B Opake.
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BMecte ¢ 3THM 3akOHOM, B 4YacTHOCTH cTatbed 55 ®3 N 323-d3 "OO0
OCHOBaxX OXpaHbl 370pOBbSl TPaKJIaH B PO"", YCTAHOBJICHBI pPaBHbBIC IIpaBa
MYKYMHBI ¥ JKEHILIWHBI, U COCTOSILMX, U HE COCTOAIIMX B Opake, a TakKxke
OJIMHOKUX JKCHIIWH HAa MPUMEHEHUE BCIIOMOTaTEIbHBIX PENPOAYKTUBHBIX
TEXHOJIOTHUH. 3ampeToB Ha UCIIOJb30BAaHUE PEMPOIYKTUBHBIX TEXHOJIOTHUN
OJIMHOKUMHU MYXYMHAMH B 3aKOHE HE COJEPKUTCS, B CBSI3U C 3TUM CYJI MOJIAraer,
YTO paBHOM 3alUTe TMOJJIeKaT IIpaBa Ha NPUMEHEHHE BCIIOMOTAaTEIbHBIX
PENPOAYKTUBHBIX TEXHOJIOTHUN U OJJUHOKUX MY>KUYHH.

HeBo3MOXKXHOCTh TOCY/IapCTBEHHOM pErucTpalud pOXKICHUS peOeHKa,
OMOJIOTUYECKUM OTIIOM KOTOPOTO SIBIIAETCS MCTEIl, a OMOJOTHUYECKON MaTephio -
HEU3BECTHBIM JIOHOpP, HApYyIIAeT MpaBa POXKICHHOrO peOCHKa Ha TMOJIydeHUE
HMMEHH, Ha MOJIyYEHHUE TPAKIaHCTBA.

Takum 00pa3oM, yUUTBIBas OTCYTCTBHE KEHIIUHBI, KOTOpas Morja Obl ObITh
yKa3aHa B KayecTBE MaTepH MPU TOCYJIAPCTBEHHON pETrUCTpalud POKACHUS
pebeHKa, OTIIOM KOTOPOTO SIBJISICTCS HCTEIl, YYHUTHIBAas COIJIACHE CYppOraTHOM
MaTepu POXKIACHHOTO peOeHKa Ha 3alKuch HCTIA OTIOM U E€IWHCTBEHHBIM
poauTesneM pedOeHKa, Cyl MOCTAaHOBWJ MpU3HATh M., OTIIOM U €IMHCTBEHHBIM
poauTeneM peOCHKa MYKCKOIO I10j1a, POXIACHHOTO cypporaTHoit matepwio II.
Oo6s3ate otaen 3AI'C mpou3BecTH roCyJapCTBEHHYIO PETHCTPALMIO POXKICHHS
pebeHKka MYKCKOro TIojia, OT cypporatHoi Marepu II. Ha oOcCHOBaHUM
MEJIMIIMHCKOTO CBUJICTEIIHCTBA O POXKJICHHUH, YKa3aB B rpade "oren" - manHeie M.,
a B rpade "maTh" - "HeusBecTHas".

OTtMmeTuM, 4TO AaHHOE CyAeOHOE PEIICHHEe OTMEHEHO KaK HEHCIIOJTHHMOE,
TaK Kak JCHCTBYIOIIIEE 3aKOHOAATEILCTBO, a TAKXKE IIPaBUJia COBEPILICHUS 3alCel
aKTOB TPa)KIAHCKOTO COCTOSHHS, BO3MOXKHOCTH BHECEHHUS MOJOOHBIX CBEJICHHHA B
3aMUCh O POXKIECHUU HE MPETyCMATPUBALOT.

O6patuM BHHMMaHHE Ha TPOILEAYPY TOCYIAPCTBEHHOM pPETHCTpaIuu

3aKIroYeHus: Opaka. Tak Kak OJHUM W3 TPEMSATCTBUU U1 3aKIIOYEHUs Opaka

" ®enepanbrpii 3akon or 21.11.2011 N 323-®3(pex. or 03.07.2016)"O6 OCHOBaX OXpaHbI 3IOPOBBSA
rpaxnad B Poccuiickoit @eneparuu’// "Ilapaamentckas rasera", N 50, 24.11-01.12.2011.
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CIIY’)KUT HaJu4he WHOTO HEPaCTOPTHYTOro Opaka, OIHOBPEMEHHO C IOJavei
3asiBJICHUS O 3aKJIIOYEHUU Opaka JiMlia, BCTYMAaoIue B OpakK, TOJKHBI IPEAbSIBUTh
JIOKYMEHT, KOTOpPBIA TOATBEPKAACT NPEKpAIleHHEe NpeabIayIero Opaka, B
CllydasiX €clid JMI0 paHee cocTosyio B Opake. OTHOCUTENBHO HOBBIM CIEIYET
NpU3HATh MPABUJIO, COMIACHO KOTOPOMY B cllydae, KOrja ToCyAapCTBEHHas
perucTpainus pacTop>KeHUs MPEIbIAYIIEero Opaka Julla MPOU3BOAWIACE OPTraHOM
3AI'C, B KOTOpBIi MMOAAHO 3asBJIICHHE O 3aKIOYEHUH Opaka, He TpeOyeTcs
NpEeAbIBICHUE  JOKYMEHTa, KOTOpPBIM OBl  MOATBEpKAal  IMpeKpalieHue
npeasiaymero Opaka. Opran 3AI'C Ha OCHOBE WUBJIOKEHHBIX 3asBUTEIIEM
CBEJICHUH, YCTaHABIUBACT (PaKT MPEKPaIICHUS PEAbIIYIIEro Opaka Ha OCHOBAHUH
UMEIOIIEHCS Yy HEro 3amuch O pacTopkeHuu Opaka. B Takom ciywae snuno,
BCTynaroiiee B Opak, MOXKET MPEAbsIBUTh JOKYMEHT, KOTOPbIN ObI MOJTBEPKIal
MpeKpalieHue MpeaplIyIero opaka, o CBoeil MHUIMATUBE.

YuuteiBasi To, 4TO Opak MPEKpaIIeH MOXKET ObITh MO Pa3HbIM OCHOBAHUSIM
(0 COBMECTHOMY 3asIBJICHUIO CYNPYTOB JUOO MO 3asBJICHUIO TOJILKO OJHOTO W3
HUX, CMEPTh CyNpyra Wikl OOBSBICHHE CyIpyra yMepIIuM), COOTBETCTBEHHO,
(dakTHyeckoe MpekpalieHue Opaka MOXET TMOJITBEPXKAAThCS Pa3IMUYHBIMU
JIOKYMEHTaMHU.

CnopHble BOMPOCH, KaK MPaBUIO, BO3HUKAIOT B MPOLECCE MOATBEPKACHUS
dakTta pactopkenust Opaka. C ydeToM UMIEPaTUBHOM HOPMBI, COJEPKAIIIECHCS B TI.
2 cr. 25 CK P®, MOXHO cjaenaTh OJIHO3HAYHbIC BBIBOJIBI, YTO IIPU I0JIayue
3asABJICHUS] O 3aKJIOYeHUH Opaka TpeOyeTcsi TPEeAbsIBUTh CBUJIECTEIBCTBO O
PaCTOpPKEHUU TIPEIBIIYIIETO Opaka.

OcHoBaHUEM JUIsl PErUCTPallMM PACTOPKEHUs Opaka MOXKET CIYXKUThb
CyZieOHOE pelieHre O pacCTOPKEHUU Opaka, BCTYIMBIIIEE B CBOIO 3aKOHHYIO CHITY.

CynebHOe pelieHne 0 pacTOp)KEHUU Opaka MOJDKHO COAEPkKaTh B MOJTHOM
oO0beMe cBeleHus, TpeOyromuecss IS TOCYJAapCTBEHHOW  PErHCTpalvuu

COOTBETCTBYIOIIETO aKTa TpaxkaaHckoro coctosiHus. B m. 20 IlocranoBneHus
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Ineryma BC P® ot 5 Hos6ps 1998 roma N 157 ykassiBaercs, 9to pe3onOTHBHAS
4acTh CylneOHOro pelieHuss o0 YJIOBJIETBOPEHHHM HCKa O pacTOp)KEHUU Opaka
COJIepKaTh JI0JKHA BBIBOJBI Cyla OTHOCUTENIBHO BCEX TpeOOBaHU CTOPOH. B 30
4acTH CyneOHOTO pEIICHHs TaKXKE YKa3bIBAIOTCS CBEACHUs, TpeOyroluecs s
rOCyJIapCTBEHHOM PETUCTPALMU PACTOPKEHUS Opaka B KHUIE PETUCTPALlUU aKTOB
IPAXKJAHCKOIO COCTOSHMS (HOMEp aKTOBOM 3amMCH, AaTa perucrpauuu Opaka,
HAaUMEHOBAHUE 3aperucTpUpoBaBlIero Opak opraHa). daMuauu Cynpyros
3allMChIBAIOTCS B COOTBETCTBHUM CO CBHJETEIBCTBOM O Opake, a B ciydyae
U3MEHEHUs] NpPHU BCTYIUIEHUM B Opak (aMuiny, BO BBOAHOW YacTH pELIEHUS
ClIeyeT yKa3bIBaTh U JOOpauHylo (GaMUIHIO.

[lo cBHUAETENbCTBY MaTepuajoB CyAeOHOM MPAKTHKH, 3a4acTylO0 CYIbI
UTHOPUPYIOT 3TO pa3bsiCHEHHWE B YacTH YKa3blBaHMs J0OpayHON (pamMHuiIuU BO
BBOJHOM 4acTU CyJ€OHOTO PELIEHUsI.

C Ttouku 3peHus ucnonHeHus opraHamu 3AI'C, MpakTUYECKH 3HAYUMBIM
ABJISIETCA  BOIIPOC  3AKJIIOYEHUs CyNpyraMH MHPOBOIO  COIVIALLIECHWS IPH
pacTOpIKeHHH Opaka B CyaeOHOM Topsiake’ .

[IpuBenem npumep, YTBEPKICHHS MHUPOBOTO COIVIAIEHUS, B T. 4. U O
pacTopkeHuu Opaka.

Taxk, K. oOopatunace B LleHTpanbHblil pailoHHbIl cy/ . TBepH ¢ 3asBI€HUEM
B OTJEJ 3aIIMCH aKTOB I'PAKIAHCKOTO COCTOSHUS aAMUHUCTpanuu ropoaa Tsepu, B
KOTOPOM MPOCHUT NpU3HATH Oe3lelCTBUE OT/AENa 3alMCU aKTOB TI'PakJaHCKOTO
COCTOSIHUS aIMMHHMCTpalMu ropojaa TBepu HE3aKOHHBIM, 00s3aTh OTHAEN 3aMKUCH
aKTOB  TPAXKJIAHCKOTO  COCTOSAHMS  aIMHMHMCTpauuu  ropoma  TBepu
3aperucTpUpOBaTh PacTOpKeHUE Opaka, 3aperucTpUpOBaHHOTO Mexay Hel u K.
dbummanom otaena 3AI'C anmunancTpaiuu ropoaa Teepu.

B o6ocnoBanue 3aaBnenus K. ykaszana, uyto ona cocrosuia B 6pake ¢ K.H.H.,

O 4Y€M HMCECTCA CBHIACTCIBCTBO O 3aKIOUYCHHU 6pa1<a. HOCKOHBKy OTHOIICHHUA C

"8 Mocranosnenne [Tnenyma BepxosHoro Cyna P® ot 05.11.1998 N 15(pex. ot 06.02.2007)"O npruMeHeHNH
CyAaMH 3aKOHOJATEJbCTBA IIPU PACCMOTPEHMH Jiell O pacTtopskeHuu Opaka'// "Poccuiickas razera", N 219,
18.11.1998.

" Tapycuna H.H. Poccuiickuii ceMeilHbI 3aKOH: MEXIYy KOHCTPYKTHBHOCTBIO M HEOIPEIENIEHHOCTHIO:
Momnorpadus. SApocnasns: SApl'Y, 2012. C. 172.
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OTBETYMKOM Yy HEE HE CIIOKUJIMCh, OHA 00paTHIIach B CyJ C UCKOM O PaCTOPKEHHUH
Opaka M paszjesnie COBMECTHO HAXKUTOTO MMyIIecTBa. B paMkax maHHOro Jnena
mexay Her n K.H.H. moanucano mupoBoe cormameHnne, KOTOPbIM yCTaHOBJIEH
MOPSAZIOK pas/ieia COBMECTHO HAKUTOTO HMMYIIECTBA M YCTaHOBIIEHO, YTO Opak
MEXJy HEW W OTBETYMKOM pacTOprHyT. J[aHHOE MHpPOBOE COTrJAlICHUE
YTBEPKACHO ornpenesieHueM LlenTpanpHOro paloHHOro cynaa ropojaa Tsepu.
OrnpeneneHue BCTYNUIO B 3aKOHHYIO CHITY.

[Tocne BcTymiieHUsT B 3aKOHHYIO CHIJIY OIpEIENeHHs OHa oOpaTuiach B
opranbl 3AI'C a1 rocyaapCTBEHHOW pPErucTpalMy akTa O pacTOpPKEHUU Opaka.
OpnHako e B 3TOM ObUIO OTKa3aHO; OTKa3 MOTHUBUPOBAH TE€M, UTO OIpeesieHrue 00
YTBEPKJACHUH MHUPOBOIO COTJIAIIEHUS HE MOXKET SBISITbCS OCHOBAHUEM IS
pactopkenus Opaka. B yka3zaHHoUW cutyanuu oHa oOpatwiachk B LleHTpanbHBIiM
paiioHHBIN cya T. TBepu C 3asBICHHEM O Pa3bsICHEHUU CYAEOHOTO OMpe/IesCHUs.
OnpeneneHueM . pa3bsICHEHO, UTO CylaeOHOe TMocTaHOBjiIeHUEe B ¢opme
onpenenenus LleHTpanbHOro paioHHOro cyaa r. TBepu sBIsieTCsl OCHOBaAaHUEM IS
0€3yCIIOBHOTO HCIIOJIHEHHUS, B TOM YHKCJIE ISl pACTOpKEHHsl Opaka, opraHamu
3allMCH aKTOB TpaxigaHCckoro coctosiuus. Mexny tem 3AI'C oTka3piBaeT B
perucrpainuu pactopkenusi 6paka. Vcren momaraer, yto 0e3/eCTBHEM OpraHOB
3AI'C HapymieHbl €€ TMpaBa, IMOCKOJIbKY OHA YX€ HE HMMEET BO3MOXKHOCTHU
oOxanoBaTh omnpenencHue lleHTpansHOrO palioHHOTO Ccyaa ropoaa TBepw,
MOCKOJIbKY OHO BCTYMHJIO B 3aKOHHYIO CHITY M 0053aTE€NIbHO K UCIIOJTHEHHIO.

CynoM yCTaHOBIIEHO, YTO NPU PACCMOTPEHHUH TPAXKIAHCKOrO AENa MO HCKY
K. k K.H.H. o pacropkenun Opaka, B3bICKAHUU aJTMMEHTOB U Pa3Jeie COBMECTHO
HAXUTOTO UMYIIECTBA MEXKy CTOPOHAMH ObLIO 3aKJIIOYEHO MUPOBOE COTJIALIEHUE,
COTJIaCHO KOTOPOMY OTBETYMK MPHU3HAET TPeOOBAHUS HCKAa O PACTOPKEHUU Opaka
... JlaHHO€ MHpPOBOE COIJIAlIEHUE MEXKJIYy CTOPOHAMHU HA BBIIIEITPUBEICHHBIX
YCIOBUSX ompeneneHueM LleHTpanbHOro paiiloHHOro cyna r. TBepu yTBEpkKAEHO,
MMPOU3BOACTBO MO TpaxkaaHckomy paeny no ucky K. k KH.H. o pacropxxenun
Opaka, B3bICKAHMM AJIMMEHTOB M Pa3fejie COBMECTHO HAXKUTOIO HMMYIIECTBA B

CBA3H C 3aKIIIOYCHHUEM MEXKAY CTOPOHAMH MUPOBOI'O COIIalliICHUA IMMPCKPAIICHO.
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Onpenenenue llenTtpanbHOro pailoHHoro cyna r. TBepu cTOpoHamMu He
00KaJIOBaHO, BCTYNIUJIO B 3aKOHHYIO CUITY.

[Toznnee K. oOparwnace B LleHTpasibHbI paiioHHBIM cya T. TBepu c
3asBJICHUEM O Pa3bsCHEHUHU ONpENIEIEHUs Cyna, B KOTOPOM IpPOCHA CYJ
pPa3bsACHUTH, SBJSIETCS JIM ONpPEIETeHHE CcyAa 00 YTBEPKACHUM MHPOBOTO
COTJIAIIIEHHUS] OCHOBaHHUEM JIJIsl pACTOP KEHUS Opaka.

OmnpenenenuneM LleHTpanbHOro paiioHHOrO cyaa r. TBepH pa3bsICHEHO, UTO
cyZeOHoe nocTaHoBleHUE B (hopme onpezaeneHus LleHTpanbHOro pailoHHOTO cyja
r. TBepu sBIsIETCS OCHOBAHHMEM JUIsl O€3YCJIOBHOTO WCIIOJHEHHS, B TOM YHCIE H
JUIsL pacTOp>KeHHs Opaka OpraHaMy 3allCH aKTOB TPa)XAaHCKOTO COCTOSIHUS.
JlaHHOE OIpeAeNeHne CTOPOHAMHM TaKXe HE ObLIO 00>KalIOBaHO, BCTYNHIIO B
3aKOHHYIO CHITY.

IIpu peabsBICHUM UCTLOM BBIIICYKA3aHHBIX ONPEACIICHUN B OTEI 3alUCH
aKTOB TPa)KITaHCKOTO COCTOSIHUSA MJII PETUCTPALMM PACTOPKEHHsSI Opaka ucCTel
NOJIyYMJIa OTKa3 B OCYLIECTBICHUHU T'OCYIaPCTBEHHOM PETUCTPALMU PACTOPKEHHUS
Opaka.

B cootBerctBum co cT. 21 CK P® pactopkeHue Opaka MpoU3BOAUTCS B
CyJeOHOM TMOpSAJAKE MPU HAIUYUU y CYHOPYroB OOIIMX HECOBEPIICHHOJIETHUX
JeTEeH, 3a HCKIIOYEHUEM CIy4aeB, MPEIyCMOTPEHHBIX IyHKTOM 2 cT. 19
Hactosimero Konekca, WM Mpu OTCYTCTBHUHM COIVIACHSI OJHOIO U3 CYNPYTrOB Ha
pactopxkeHue Opaka. PactopkeHue Opaka MpOM3BOAUTCS B CyJIeOHOM TMOpPSIKE
TAaKXK€ B CIIy4asiX, €CJId OJUH W3 CYNPYroB, HECMOTPS Ha OTCYTCTBUE Y HErO
BO3PDaKEHUM, YKJIOHSAETCS OT pacTOpKeHusi Opaka B OpraHe 3amucH akKTOB
IPaXKJAHCKOTO COCTOSIHUS (OTKA3bIBACTCS MOAATh 3asBJICHUE, HE JKEIACT SBUTHCS
JUISL TOCYIapCTBEHHOW PETUCTPALUK PACTOPKEHUsS Opaka u Apyroe).

B cootBerctBuu c 1. 20 [Toctanosnenus Ilnenyma Bepxosnoro Cyna P® ot
05.11.1998 N 15 "O npuMeHeHnu cyaamMu 3aKOHOIATEIbCTBA IPU PACCMOTPEHUHN
JIel O pacTOpKeHHH Opaka" pelieHue cyaa O PacTOpPKCHHH Opaka JOJIKHO OBITh
3aKOHHBIM M OCHOBAaHHBIM Ha JI0Ka3aTEJIbCTBaX, BCECTOPOHHE IPOBEPEHHBIX B

Ccy1eOHOM 3ace/laHuM.
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Pe3omoTrBHAsS YacTh pemieHus 00 YAOBJIETBOPEHUH MCKA O PACTOPKCHHUH
Opaka J0JDKHA coJiep KaTh BBIBOJBI Cy/la MO BCEM TpPeOOBAaHUSAM CTOPOH, B TOM
YUCJIE U COEUHEHHBIM JIJII COBMECTHOTO paccMOTpeHus. B 3Toil yacTu pemeHus
YKa3bIBAIOTCS TAKKE CBEJICHUS, HEOOXOUMBIE ISl TOCYJapCTBEHHOW pETUCTpaluN
pacTopkeHus Opaka B KHUTE PETUCTPAIIMKM aKTOB IPakIaHCKOTO COCTOSTHUS (aTa
peructpanuu Opaka, HOMEpP AaKTOBOM 3aluCH, HAWMEHOBAaHUE OpraHa,
3apeTrUCTPUPOBABIIIETO OpaK).

B cootBetrcTBuM ¢ 11. 21 [TocranoBnenus [lnenyma BepxoBaoro Cyna PO ot
05.11.1998 N 15 (pen. ot 06.02.2007) "O nmpuMeHEHUHU CyTaMH 3aKOHOJATEIHCTBA
IPU PACCMOTPEHUH JIENT O pacTop>keHuu Opaka" B cooTBeTcTBUU C 1. 1 c1. 25 CK
P® Opak, pacTopruyThlii B Cy1€OHOM MOPSAKE, CYHUTAETCS MPEKPALLEHHBIM CO JHS
BCTYIUJICHUSI PEILICHUS Cy/1a B 3aKOHHYIO CUITY.

Cormacio a63. 4 cr. 31 ®3 "OO akTax TPaKJAHCKOTO COCTOSHHUS"
OCHOBaHUEM JUIsl TOCYJIapCTBEHHON PEruCTpalid pacTOpPXKEHUsI Opaka sIBIISICTCS
peuieHrne cyjaa, BCTyNMBIIEE B 3aKOHHYK cuiny. Onpenenenue LleHTpanbHOrO
paiionHoro cyna r. TBepu OT ... CBEelIeHHM, HEOOXOIUMBIX JJIsl TOCYAapCTBEHHOM
perucTpanuy pacTop:KeHHs Opaka (Zara peructpanuud Opaka, HOMEpP aKTOBOM
3aMycy, HAMMEHOBAaHUE OpraHa, 3aperUCTPUPOBaBIIEr0 Opak) He comepxkuT. He
coJiep>KaTcsl TAKUE CBEACHUS U B onpeneneHuu LlenTpaibHoro pailoHHOro cyza r.
Tgepu.

B cuny n. 1 c1. 24 CK PO npu pactopkeHnn O6paka B CyneOHOM MOPSJIKE
CYNpPYTU MOTYT MPEACTABUTh Ha pACCMOTPEHHUE Cy/1a COrJallleHHe O TOM, C KEM U3
HUX OyAyT MPOKMBATh HECOBEPIIICHHOJETHUE JCTH, O TIOPSIKE BBHIILJIATHI CPEACTB
Ha COJIepKaHUE JeTell U HEeTPYJOCHOCOOHOr0 HYXKIAIOLIErocs Cyrnpyra, o
pa3Mepax ATHX CPEICTB JUOO O pasiesnie oOIero UMyIiecTsa cynpyroB. JlaHHBIN
nepedeHp  sBNseTcsa  ucuepnbiBatommM. (O KakoW-muOO  BO3MOXKHOCTU
MPEIOCTABIIEHUSI HA PACCMOTPEHHUE CyJa COIJIAIICHUS] CYIPYTOB O PACTOPKEHHUU
Opaka yka3zaHHas HOpMa 3aKOHO/IAaTeIbCTBA HE COICPKUT.

B 4. 4 ct. 258 rnaBsl 25 T'TIK PO 3akpemnieHO MOI0KEHHUE O TOM, UYTO CY/]I

OTKa3bIBACT B YIAOBJICTBOPCHHU 3aABJICHHA, €CJIHM YyCTAHOBHUT, YTO OCIIapHBACMOC
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pelleHre Wik JEeHCTBUE MPUHATO JUOO COBEPIICHO B COOTBETCTBUU C 3aKOHOM B
npefenax MNOJHOMOYMKA OpraHa TOCYAapCTBEHHOW BJIACTH, OpraHa MECTHOTO
CaMOYIIPaBJIEHUs, TOJKHOCTHOTO JIMLA, TOCYIapCTBEHHOTIO WJIM MyHULMIIAJIBHOTO
CITy>KallleTo U MpaBa JIM00 CBOOO I IpaX/1aHWHA HE ObLIM HAPYIICHBI.

Takum oOpa3zoMm, Cya TPHUXOAUT K BBIBONY, YTO OOXalyeMble IEHCTBUS
OTJIe]a 3alUCU aKTOB IPaXIaHCKOrO COCTOSIHUS AJMHUHHUCTpauuu ropoaa Teepu
HE MPOTUBOPEYAT BBINICYKAa3aHHBIM HOPMAaM 3aKOHA, B CBSI3U C YEM CYyJ MOJIaraet
HEO0OXOMMBIM B YI0OBIIETBOPEHUU 3aBJIICHHBIX TPEOOBAHUHN UCTILYy OTKA3aTh.

Wtak, 1o JaHHOMY JIey UCTHIA HE MOYKET 3apETrUCTPUPOBATH PACTOPKEHHE
Opaka, Ha OCHOBE MHUPOBOI'O COTJIALIICHUs], YTBEPKACHHOTO cyaoM. [Ipu Tom oTka3
oprana 3AI'C sBigeTCst 3aKOHHBIM.

[lonaraem, 4Yro HEOOXOAMMO MPUBECTU €LIE OJHO pEIIEHUE Cyna,
NOATBEpKIalolee  HeooxoaumocTh  yderta  opraHamu  3AI'C  HOpMm
IpOLIECCYaTbHOTO 3aKOHOAATENbCTBRA.

K. obpartuncs B Jlenunckuit paiionHsiii cyn T. IleH3sl ¢ 3asBieHueM 00
ocriapuBanuu AeiictBuil Ynpasnenus 3AI'C Ilen3eHckoil o0iacTu, ykas3aB, uTO
pykoBoguteneM TepputopuanbHoro otaena 3AI'C Jlennnckoro paioHa r. [Ien3sl
VYmpasnenuss 3AI'C Ilensenckoit o6mactu E.H. emy Obuio oTKazaHo B
roCyJJapCTBEHHOM perucTpalud pacTopkeHus Opaka Ha ocHoBaHuu cT. 31
®enepanbHoro 3akoHa "OO akTax TpakIaHCKOTO COCTOSIHMSI' B CBS3U C
OTCYTCTBUEM OTMETKHM, NOATBEPKAAIOLIEH BCTYIUIEHUE B 3aKOHHYI CHITY
pelIeHus cysia 0 pacTOp>KEHUU Opaka.

K. nonaraer, 4To TaHHOE pelICHUE SIBISETCS HE3aKOHHBIM U HApyIIAeT €ro
npaBa, MOCKOJIbKY UM JJII PETUCTPALIMU PacTOpKEeHUs1 Opaka ObUIM MPeICTaBICHbI
HaJJIe)KaluM  0o0pa3oM  3aBEpPEHHbIE KOMHMHM PEIIeHHS MHUPOBOIO CYyIbU O
pactopkeHuun Opaka, a Takxke pemeHue CepaoOCKOro TOPOJACKOrO cyna
[Ten3enckoit o6nactu ot 26.11.2004, KOTOpPHIM YyKa3aHHOE paHee peIICHUe
MHUPOBOTO CyJIbU OCTaBJICHO 0€3 M3MEHEHHUS B 4aCTU pacTop:keHus Opaka. B cBs3u

C OTHUM, I10 €0 MHCHHIO, ITPOCTABJIATbL OTMCTKY B Cy,ZI€6HOM AKTC MHUPOBOTI'O CyJbH
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O BCTYIUIGHHM €ro B 3aKOHHYIO CHIIly He Obuto HeoOxomumocTH. OTKa3 B
pEerucTpaluy pacTOpKEHUsI Opaka MpPensITCTBYET eMy BCTYIUTh B HOBBIM Opax.

[Ipocun cyn nmpu3Hath pelieHre pyKoOBOAUTENST TeppUTOpUaIbHOro OTAea
3ATI'C ne3akoHHBIM U 00s13aTh Ympasinenue 3AI'C nmpousBecTu rocyaapCcTBEHHYIO
PErUCTpalliI0 PacTOpXKEHUs1 Opaka, BbIJAaB €My CBUJIETEIBCTBO O PACTOPKEHUU
Opaka, ¥ TOCTaBUTh B MACIIOPTE OTMETKY O PaCTOP>KEHHUH Opaka.

bb10  ycTaHOBIIEHO, YTO B BBIMKMCKE M3 PEUICHUS MHUPOBOTO CYIbU O
pactopxkenun Opaka, 3axntodeHHoro mexay K.C.A. u K.IO., peiictBuTenbHO
OTCYTCTBYET OTMETKA O BCTYILJICHUU PELICHUSI CY/la B 3aKOHHYIO CHUITY.

Opnako K. st rocyaapcTBEHHOM perucTpaiuu pacTopKeHus Opaka, Kpome
JTAHHOMW BBIMKMCKU, ObUIH MPEICTABICHBI HAJICKAIUM 00Pa30M 3aBEPEHHBIC KOTTUU
MOJIHOTO TEKCTa PEIICHUS] MUPOBOTO CY/IbH O PACTOPKEHUH Opaka, 3aKIOYEHHOTO
mMexay K.C.A. m KIO., a Ttakke pemenus CepaoOCKOro ropojcKoro cyjia
[Ten3eHckoil 00aCTH, KOTOPHIM MPUBEICHHOE PaHEe PEIICHUEe MUPOBOTO CYAbU B
JacTH pacTop)keHus Opaka octaBiieHO 0e3 n3meHnenus. CormacHo ct. 209 I'TIK P®
pelieHrs cyJa BCTYHNalOT B 3aKOHHYKO CHJIy [0 UCTEYEHUHM CpOKa Ha
aneyuIIIMOHHOE WJIM KacCallMOHHOE O00XajoBaHHWE, €CIM OHU He ObUIn
00’KaJIOBaHBbl.

N3 oOcroaTenbcTB jena cleayer, 4To pelIeHHe MHPOBOrO CYIbU O
pacTop)keHuHU Opaka ObUIO 00’KAJIOBAHO B aneUISIIIMOHHOM Topsiake B CepaoOckuii
ropojackoi cyn IlenzeHckoi o0aacT, pereHueM KOTOPoro 0HO ObLIO U3MEHEHO B
YacTH B3BICKAHUSI AJIMMEHTOB Ha COJICp)KaHHUE peOEHKa, a B YaCTH PACTOPKEHUS
Opaka octaBieHo 6e3 m3menenusa. B cuiry ct. 209 I'TIK PO pemenrie MupoBoro
CyZIbH O pacTopkeHuu Opaka, 3akiatoueHHoro mexay K.C.A. u K.1O., Bcrynumno B
3aKOHHYIO cuily. Takum o0pa3oM, OTCYTCTBHE OTMETKH O BCTYIUICHHH PEIICHUS
CyJla B 3aKOHHYIO CHJIy Ha BBIIMHCKE W3 PEIICHUS CyJa O PaCTOPKEHHH Opaka He
MOIJIO OBITh MPENATCTBUEM ISl TOCYAapCTBEHHOW PETUCTPALMHU PACTOPIKEHUS
Opaka, TIOCKOJbKY 3asBUTEJIEM OBUIM TMPEJCTABICHBI WHBIE JOKYMEHTHI,

MOATBEPKIAIONIME TO OOCTOSITENILCTBO, YTO Opak, 3aperuCTPUPOBAHHBIA MEXKITY
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K.C.A. u K.IO. pactopruyt pemienueM MUPOBOTO Cynbu cynedHoro ydactka N 3
Cepno0Ockoro paiiona I[len3eHnckoii 00J1acTH, BCTYIUBIIUM B 3aKOHHYIO CHITY.

C ydyeTtoM  MBIOXKEHHOTO  CyJ  MOpHU3HA  HE3aKOHHBIM  OTKa3
Tepputopuansnoro otnena 3AI'C Jlenunckoro paiiona r. Ilenssl YnpasneHus
3AI'C Ilen3enckoii 00JacTH B TOCYJIApCTBEHHON PpErUCTpallMd PaCTOPKEHUS
Opaka, 3apeructpupoBanHoro mexay K.C.A. u K.}O., u 06s3an TeppuropuanbHblit
ornen 3AI'C Jlenunckoro paitona r. Ilen3pr Ynpasnenuss 3AI'C IlenseHnckoit
00JIaCTH 3aperucTpUpoOBaTh pacTop:keHue Opaka, 3akioueHHoro mexay K.C.A. u
K.IO., 3apeructpupoBannoro otaeiaom 3AI'C Ha OCHOBaHMM PEMIEHUS] MUPOBOTO
cynpu cynebHoro ydactka N 3 Cepmobckoro paiiona IleHzeHckoit oOmactu u
pemenus CepaoOckoro ropojackoro cyaa [lenseHnckoit odnactu.

B kauectBe onmHoit u3 Qopm B3aumojeictBus opraHoB 3AI'C u cynos
SBJISICTCS] HAIIPABJICHUE CyJIaMH TaK HAa3bIBAEMBIX BBIIMUCOK U3 CYJCOHBIX PEIICHUIMA
JUISL  COBEPIICHUSI yKa3aHHBIMA OpraHaMd HEOOXOJMMBIX JIEUCTBUUA MO
pErucTpanuy COOTBETCTBYIOIIMX AKTOB rpaxaaHcKoro coctosiHua. B Hopmax CK
P® npenycMoTpeHs! ciiyyau, Korja B TeueHue 3 JHEH Mocie BCTYIUICHHUS PEIICHUs
CyJla B 3aKOHHYIO CHJTY, BBIITUCKA M3 JJAHHOTO PEIICHUS 0 KHA ObITh HalpaBieHa
cynoMm B opransl 3AI'C (cT. ct1. 25, 27,70, 72,73, 76, 125, 140 CK PD).

[Ipenmonaraercsi, 4To JaHHas BBIMMCKA JIOJDKHA B cebe CcojaepKaTh
uH(MOpMAIUIO, TOCTATOUYHYIO U HEOOXOAUMYIO ISl COBEPIIICHUS TOCYAapCTBEHHON
PETUCTpaILlMU aKTa TPaKJIaHCKOr0 COCTOsiHUS. B 310 xe Bpems ananu3 HopMm [TIK
P® u ®enepanbHoro 3akoHa oT 15.11.1997 N 143-D3 no3BoJisieT yTBEPKAaTh, YTO
B KAyeCTBE OCHOBAHUS ISl PETHCTPALMM aKTa TPaXAaHCKOTO COCTOSIHUS
BBHICTYIIa€T HE BBIMHCKA W3 CYyJAEOHOr0 peIIeHUs, a HCKIIOUYUTEIBHO CaMo
pelieHue.

besycnoBHo, B nensx undopmupoBanus opraHa 3AI'C moctaTouHo MOXKeT
OBITh M BBIMIMCKU W3 CyA€OHOr0 pelieHus, OJHAKO IpakJaaHaM BbIJAHO OJKHO
OBITh MMEHHO TIOJTHOIICHHOE PEIIeHUE Cy/Ia.

B pamkax Hacrosimiero maparpada OTMEYeHbl ObUIM JIMILb HEKOTOpBIE W3

0COOCHHOCTEH IOpPI,Z[H‘I@CKOfI IMPAKTHUKH I1I0 BOIIPpOCaM 3alllUThI CEMEUMHBIX I1pas,
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YTO CBUJETENHCTBYET 00 MX MHOTOYHMCICHHOCTH W MOTPEOHOCTAX B WX HAYYHOM
aHaJn3e. OTMedeHHBbIE B XOJI€ HACTOAIIETO MCCIEIOBAaHUSA MPOOJIEMbI
JICVCTBYIOIIETO0 3aKOHOJATEIBCTBA O 3AIIUTE CEMEUHBIX IMPAB HE SBIIOTCS
MCUYEPIBIBAIOIINMU, YTO CBUJIETEIILCTBYET O HEOOXOIUMOCTH JaJIbHEHIIEH pabOThI
o €ero coBepuieHCTBOBaHUIO. Crneayer OTMETUTh, 4TO 3(G(HEKTUBHOCTH
paccMaTpUBaEMOr0 MHCTUTYTA HAXOJIUTCS B NPSIMOW 3aBHCMMOCTH OT KAadecCTBa
HOpPMATUBHOM 0a3bl, a TaKKe OT MPOAYKTHBHOTO B3aUMOJICUCTBHUS OpPraHOB

HCIIOJIHUTEIBHOM BIACTH U CYOOB IIPH 3aIIUTC CEMEHUHBIX I1pas.
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3aKII0UYEHUE

NHCTUTYT 3amuThl CEMEWHBIX NpPaB MW HMHTEPECOB MNPECIEAYET UETb
BOCCTAHOBJICHUS HAPYIICHHBIX CYOBEKTHUBHBIX TIpaB B cdepe ceMelHbIX
OTHOUIEHUH. 3aluTa mpaB JI0MyCKAeTCs B cllydyae HaJIU4Msl OJHOTO0 OOBEKTHUBHOTO
dakta Hapymenus. [IpenycMoTpeHne B ceMeiiHOM MTpaBe OOIMIMPHOTO CIEKTPa Mep
3aIlUThI, 0€3yCIOBHO, CTUMYJIHUPYET CyOBEKTOB MPABOOTHOIICHUM HaJIeKaIUM
00pa3oM BBINOJHATh OOS3aHHOCTH M OCYUIECTBJISATH MpaBa, pacimupsieT cdepy
OOpbObl ¢ HapymureasMu. MepaMu CEMEWHO-NPABOBON  OTBETCTBEHHOCTHU
[PEyCMAaTPUBAIOTCS,  BO-IIEPBBIX,  INPUMEHEHUWE 1O  OTHOLICHUI K
MPABOHAPYIIUTEII0 KOHKPETHOM CAHKIIUM, 3aKJIIOYAIOIIECHCs B OOPEMEHUTEIIbHBIX
00s3aHHOCTSIX, a BO-BTOPBIX, OOECIEUYECHHE 3alUThl HWHTEPECOB U IIpaB
YIIPAaBOMOYEHHBIX JIULI.

Takum o0Opa3oMm, MOCPEACTBOM MEXaHHM3Ma 3allUThl, B CBOI OYEPE/b,
KOTOPBIN (pOPMHUPYETCS Yepe3 B3aUMOCBSI3aHHOE COZEp>KaHrEe TOHITHI criocoba u
(GbOopMBI 3aIUTHl CEMENHBIX MPaB, PACKPBIBACTCS COAEPKaHUE 3aITUThI CEMEMHBIX
pas.

BoccranoBieHne TOro moJIoKeHUsl, KOTOPOE CYIIECTBOBAJIO 10 HAPYLICHUS
npaBa, MpeceYeHrue HapyIIAIIMX MpaBo JUOO CO3AAIONIMX YIpo3y HapylIeHUs
JEeUCTBUH, SIBISETCS OMHOM M3 HamOoJiee PACIPOCTPAHCHHBIX MEp IO 3aIlUTe
CEeMENHBIX MpaB. B mojaBmstomnem OOIBITMHCTBE CEMEMHbBIE MMpaBa U 00s13aHHOCTH
HE UCYEPMBIBAIOTCS KAKUMHU-TO PAa30BBIMU JICHUCTBUSIMH, a, HAOOOPOT, paCCUUTAHbI
Ha JyIsmieecs: Moo maxe OeccpoyHoe WX CYIIecTBOBaHME. B aToit cBsi3u, ecnu
MHBIC YYACTHUKHA CEMEWHBIX OTHOIIEHWW TOPOXKAAIOT TPEMITCTBUS K HX
peanu3aiuu, IpaBoo0dIIaaTe Iy BIpaBe TpeOoOBaTh UX YCTPaHEHUSI.

JIns BHECEHMsI OIPEICIICHHOCTH B BONPOCHI YCTAaHOBJICHUS MAaTEPUHCTBA,
MPEJCTABISACTCS, YTO B KAUYECTBE QJIbTEPHATHBBI PETUCTPALUM POXKICHUS Ha
OCHOBAaHMHM MEJUIIMHCKOTO CBHJICTEILCTBA, HEOOXOIMMO OTPAHUYUTHCS JIHIIIH
CyleOHOM mpoleaypoil yCTaHOBJIGHHMS MAaTE€pUHCTBA. B gaHHBIX 1eisIx

1enecoo0pasHo:
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- nyHKT 1 cT. 48 CK P® npeacraBuTh B ciaeayrolend peaaKuu:

1. MarepuHcTBO (IIpOMCXOXKIeHUE peOCHKA OT MaTepu) yCTaHABIMBAETCA Ha
OCHOBe (hakTa pOXICHHUS peOeHKa, KOTOPBIA YAOCTOBEPAETCS JTOKYMEHTOM
ycTaHoBJIeHHOM  ¢opmbl. [lpm  oTCyTCTBHM  JOKyMEHTa O  POXACHUU
COOTBETCTBYIOIIEH (hOPMBI, MPOUCXOXKJICHHE peOEHKa OT MaTeph YCTAHOBJIIEHO
MOJKET OBITh B CyZ€OHOM MOPSKE;

- B @enepanbublii 3akoH ot 15.11.1997 N 143-®3 BHecTH cieayromme
MOIIPaBKU:

1) B crarbel4 - ab3amm4 m. 1, . 2 u 1. 3 - UCKITFOYNTB;

2) B ctatbe 16 - 1. 4 UCKITIOYHUTD.

[IpoBeneHHBI aHAIM3 CBUIETENBCTBYET O HAJIUYUU HEOOXOIUMOCTH
pedopMupoBaHMs TMOJIOKEHUNH 00 aJTMMEHTHBIX O00S3aTENbCTBAX YJICHOB CEMbH,
YTO CIOCOOHO cIenarh UX 00Jiee COBEPIICHHBIMHU, OTBEUYAIOUIMMH MOTPEOHOCTSIM
COBPEMEHHBIX PEAJIHN.

JlelicTByIOIIIME MEXAHW3Mbl  B3bICKAHUS AJMMEHTOB TMPOIHUCAHBI B
3aKOHOJATEIbCTBE 00 HCIOIHUTEIBHOM Mpou3BojcTBe. OHO mpemycMaTpuBaeT
BO3MOYKHOCTH YCTaHOBJICHHUSI BDEMEHHOT'O OTPAaHMYEHHUS IIPaB Ha BbIE3] 3a pyOex,
B3bICKaHMe 10 50% n0X01a JOKHHUKA, apeCcT €ro uMyiiecTBaMu npod. OgHako, Ha
MPaKTUKE MHOXECTBO W3 JAHHBIX HOPM OKa3bIBAETCS HEJICWCTBEHHBIMU,
MOCKOJIbKY OHU TPYJTHO PEATU3YIOTCS TIPU COKPHITUH 3apa00TKOB, MPU OTCYTCTBHUU
MOCTOSTHHOW pPaboThl y nomkHuKa. CerolHs B HayKe MPEAiaraloTcs CamMble
pa3HOOOpa3Hble WHUIMATUBBI, CIOCOOCTBYIOIIME PAa3pElICHUI0  YKa3aHHBIX
po0eM, — TPaBO JUIICHUS JOKHUKOB UMYIIIECTBA BHE CyAC€OHOTO MOPSAKA U
T.1. K coxaneHnuio, 1aHHbIE MEphl TaK)Ke OKa3bIBaloTcs mManodddextuBHbiMU. Ha
HaIll B3TJISI, TO3UTHBHBIM 3(PQEKT MOXET JaTh CO3JaHHE OTKPBITOM €IWHOMN
uH(OpMAITMOHHONW 0a3bl TO 3JO0CTHBHIM HEIUIATEJIBIINKAM aJIUMEHTOB, a TaKXKe
dbopMHpoBaHUE aTUMEHTHOTO (hOHIA TOCYIapCTBa, MOAIEPKUBAIOILETO JIETEH, YbH
POAMTENHN YKIOHSIOTCA OT BBIIUIAThl AJMMEHTOB, C IPABOM PErPECCHBIX

TpC6OBaHI/Iﬁ CO CTOPOHBI (I)OH,Z[a K TaKHMM HEIJIaTCIbIIINUKAM.
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OcyiiecTBiieHHE TpakAaHAMH CEMEWHBIX NpaB MPEANoJaracT HaJludue
3¢ (HEeKTUBHOIO MEXaHW3Ma 3alIUThl U OXPAHbI TaKUX MPAB U UHTEPECOB. 3ALIUTY
CEeMEHMHBIX TMpaB OCYIIECTBISAIOT CyJeOHbIE OpPTaHbl MO MpaBUaM TPaKIAHCKOTO
MPOU3BOJICTBA, a B peaycMoTpeHHbIXx CK P® ciyuasx, - uHbIe TOCYJapCTBEHHbBIC
OpraHbl. YUYWTBIBasE HOPMBI O IIOACYJHOCTH, OXpaHAa M 3alluTa CEMEHHBIX
IPaBOMOYMI OCYILECTBIIAETCS B MPOLECCE PACCMOTPEHHUS JI€JT COOTBETCTBYIOLIEH
KAaTerOpUH PaliOHHBIMU CyAaMH WM MUPOBBIMH CyAbsIMUA. CTOUT OTMETHUTH, YTO B
CyJEOHOM NMpaKTUKE COXPAHSETCA HEKOTOpas CTaOMIBHOCTH KOJIMYECTBA CIIOPOB,
BO3HHMKAIOIIMX W3  CEMEWHBIX  OTHOLIEHWH, B  OOWEM  KOJUYECTBE
paccMaTpuBaeMbIX CyJaMu Jel, HO Takke (QOPMHUPYIOTCS U OIpejesieHHbIE
TE€HJEHUMHU, 00yCIIaBIINBAEMbIE U3MEHEHUEM B COACPKAHUU CIIOPOB.

CeMelHO-TIpaBOBOM CIOP — 3TO KOH(IMKT, BO3HUKAIOIIMA MEXAY
CyObEKTaMH CEMEHHBIX OTHOIIEHUH IO MOBOAY HUX CYOBEKTUBHBIX IIpaB H
00s3aHHOCTEW, HALIEJIEHHbII Ha WX BO3HUKHOBEHHE, IMPEKpalICHUE WIH
WU3MEHEHHE, a TAKXKE HA pa3pelieHUue BOIIPOCOB O MOATBEPKICHUM CYILIECTBOBAHUS
npaBa JMOO TPUHYIUTEIBHOM €ro  OCYLIECTBIEHUHM, BBITEKAIOUIUN U3
MPUHAIJIEKHOCTH K CEMbE WIIM Opaka, pa3pelaeMblii CaMOCTOATEILHO CTOPOHAMU
WUJIU TIOCPEACTBOM IMOMOIIM CIIELUAIIM3UPOBAHHBIX OPTAHOB rOCYAapCTBa.

OTMeueHHBIE B X0/I€ HACTOSIIETr0 UCCIEAOBAHUS MPOOIEMbI JEHCTBYIOLIETO
3aKOHOJATENbCTBA O 3AIUTE CEMEHHBIX MpPaB HE SABJIIFOTCS HCUEPIBIBAIOLIUMU,
4YTO CBHUJETEIBCTBYET O HEOOXOAMMOCTH JajibHeWmel paboTel 1O  €ro
COBEPUIEHCTBOBAHUIO. Cnenyer OTMETHUTB, YTO 3¢ (HEeKTUBHOCTH
paccMaTpUBaEMOI0 MHCTUTYTa HAaXOAMUTCA B MNPSAMON 3aBHCHUMOCTH OT KadyecTBa
HOpPMATUBHOM 0a3bl, a TaKXe OT MPOAYKTHBHOTO B3aUMOJICUCTBUS OpPraHOB

HUCIIOJIHUTEIbHOM BJIACTHU U CYJOB IIpH 3alIUTC CEMEHUHBIX IIpas.
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