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BBE/JIEHHE

AKTyanbHOCTbh TEMBl JUIUIOMHOW pabOThl OO0yCJIOBJIEHA OOJIBIIMM
INPAaKTUYECKUM W TEOPETUYECKUM HWHTEPECOM K TMOPSAKY 3aKIIOYEHUS U
pacTop>KeHHs OpaKoB ¢ MHOCTPaHHBIMU T'paklaHaMU U JIMIaMu 0e3 rpa’kIaHCTBa B
COBPEMEHHOM, OXBAaY€HHOM IIpolieccOM Tiobanu3ainuu, obmectBe. He BbI3bIBaeT
COMHEHMM, YTO OXpaHa CEMbUM M CEMEHHBIX LIEHHOCTEH, IpaB CYNpPYyIroB, BHE
3aBUCUMOCTH OT TOIO, TpaKJZaHAMM KaKOrO0 MX TOCYAAapCTB OHM SBIIIKOTCA, -
IPUOPUTETHBIE 33aJ]a4l U TOCYJapCTBa, U OOILECTBA, a TAKKE HACENEHUs KaxIou
OTJIEJIbHOU CTPAHBI.

be3yciioBHO, 4TO 00IIECTBO 3aMHTEPECOBAHO B CO3/IAHUU MPOYHBIX OpauHbIX
COI030B, OCHOBBIBAIOLIUXCS HA YyBCTBaX B3aMMHOI'O YBa)KE€HUS, JIIOOBU U 3a00THI.
OnHaKko, CTOMT OTMETUTh, YTO CTAOMJIBHOCTh OpayHBIX COIO30B C YYacTHEM
WHOCTPAaHHBIX TpaXk/aH, HauOoJiee MOABEP)KEHA PHUCKY, MO MPUYUHE TOrO, YTO
HOPMATHBHOE PETYJIMPOBAHWE JaHHBIX OTHOUIEHWH, IOMHUMO BHYTPEHHEIO
3aKOHOAATENBCTBA, OCYIIECTBISAETCS TaKK€ U HOPMaMHM MHOCTPAHHOTO IIpaBa, a B
HEKOTOPBIX CIIyYasiX — MEXKTOCY/IapCTBEHHBIMU COTJIAIICHUSIMHU.

Bompocel  3akimtoueHuss OpakoB C ydyacTHEM HWHOCTPAHHBIX TIpaxaaH
UCCJIEIOBAHbl B TpyJax TakuxX ydeHsix-topucTtoB kak: JLII. Anydpuea, M.M.
borycnaeckuii, M.U. bpyn, B.I1. 3BexoB, M.H. Ky3nen, N.N. Jlykamyxk, JI. Pamne,
['FO. ®enoceeBa, B.A Kanamesckuii, B.M. Kucuns, JILLA. Jlynn, W.B.
ITanteneeBa, B.II. Toncteix, H.A. IllebanoBa, M.B. Amntokomnbckas, O.1O.
WNnvuna, A.H. JleBymkun, I''K. MatBeeB, A.M. HeuaeBa, H.C. Huwxnuk, O.H.
Huzamuesa, A.M. Pabern, B.A. PsicenueB 1 MHOTHX ApyTuX.

OOBEeKTOM  HACTOSUIETO  MCCIENOBAaHUS  SIBISIETCS.  COBOKYIHOCTH
IPABOOTHOUICHHH, KOTOPbIE BO3HUKAIOT MPH 3aKJIFOUEHUHU U PACTOPKEHUH Opaka ¢
y4aCTHUEM HWHOCTPAHHBIX TPaXKJIAaH U JUI 0e3 TpakJIaHCTBA, PACCMOTPEHHbIEC B
IPaKTUYECKUX U TEOPETUUECKUX ACIEKTaX.

IIpeameTOoM HUCCIENOBaHUS SIBIIAFOTCS CEMEMHO-IIPAaBOBBIE HOPMBI, B T. 4.

KOJUIM3UOHHBbIE HOpMBbI Poccuiickoit @Pepepanuvd U MeEXAYHAPOIHO-TIPABOBBIX



aKTOB, KOTOPBIC PETYIUPYIOT OTHOIIEHHS, BOSHUKAIOIINE B MPOIECCE 3aKITIOUCHUS
U pacTOpKeHUsS Opaka C Yy4JaCTHEM HWHOCTPAHHBIX TpakaaH U JHI[ 0e3
TPKIAHCTBA, a TAKXKE MPAKTUIECKOE TPUMEHEHHUE ITUX HOPM.

Ilens Hamero uccieqOoBaHUS 3aKIIFOYACTCS B KOMIUIGKCHOM HCCIIEIOBAHUH
IIPaBOBOTO PETYIIMPOBAHUS OTHOIIICHHH, BOHUKAIOIINX B IIPOIIECCE 3aKITIOUCHUS U
pacTopkeHusl Opaka ¢ ydacTHeM WHOCTPAHHBIX TPaXJaH U JHI] 0€3 rpakIaHCTBa,
BBISIBJICHHC MTPAKTHYECKHUX MPOOJIEM B YKa3aHHOH cepe U OTHICKAHUE BO3MOKHBIX
MyTeH UX pa3peIIcHHUs.

[TocTaBneHHass IeNb JOCTUTAETCS TOCPEACTBOM PEIICHUS CIICTYIOITNX
3a/1a4:

- IaTh TIOHATHE ¥ PACCMOTPETh IOPUANYECKYIO IPUPOTY Opaka;

- YCTaHOBUTh MUCTOYHHUKHU MPABOBOTO PETYJIUPOBAHUS OpAuHBIX OTHOIICHHUI
C y4acTHEeM MHOCTPaHHBIX Ipak/IaH,

- OTNPEACIIUTh YCIOBUS, HEOOXOAUMBIC IS 3aKIIOUCHUS Opaka C ydacTHeM
WHOCTPAHHOTO IPakIaHUHA,

- TIPOAHAIM3MPOBATH TOPSIOK 3aKIIOYCHUS Opaka ¢ WHOCTPAHHBIMU
rpakaaHaMU U JIMIIaMH 0e3 TpakIaHCTBa,

- paccMOTpETh MPABOBYIO IMIPUPOTY PACTOPKECHUS OpaKa,;

- BBIIBUTH OCOOCHHOCTH pAacTOp)KeHHS Opaka C HWHOCTPAaHHBIMU
rpakaaHaMu.

MeTo10I0THYECKYI0 OCHOBY PaOOTHI COCTaBWJIN CICAYIOIINE M3BECTHBIC M
MIPU3HAHHBIC TTPUHITUIIBI, METOABI M MPHUEMBl HAYYHOTO IMO3HAHMS: OOIIECHAYIHBIN
MOAXOJ, BKIIOYAKOIMMK B ce0d METOABl CpaBHCHHUS, CHHTE3a M aHaJIu3a,
TEOPETHYECKOTO0 MOJICTUPOBAHMS, aHAJOTUHW WM JAp.; YaCTHO-HAYyYHBIX METOJIOB:
MEKOTPaCICBOI0, CPABHUTEIIBHO-IIPABOBOT0, JIOTHYECKOI0, HCTOPHKO-TIPABOBOTO,
(hopMaTbHO-IOPUINYECKOTO.

DOMIUPUYECKYI0O OCHOBY HCCIIEOBAHUS COCTABWJIM HM3yYCHHBIE aBTOPOM
MaTepuaibl CyAeOHOW MPaKTUKU 10 JejiaM, CBSI3aHHBIM C 3aKIIOYCHHUEM U
pacTop)keHHeM OpakoB C y4YaCcTHEM WMHOCTPAHHBIX TpakJaH M JHI] 0e3

IrpaxaaHCTBa.
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HopmatuBHyto ocHOBy wuccienoBanus coctabisier Koncrurynuss PO,
I'paxxnanckuii Kogekc P®, Cemeitnbiii Kogexkc P®, oTaenbHble MEXTyHAPOIHO-
MPABOBBIE AKThl, M AaKTBl HEKOTOPBIX HWHOCTPAHHBIX TOCYHAPCTB, KOTOPBIE
PETYIMPYIOT OTHOIIICHUS B pacCMaTpuBaeMoi cdepe.

TeopeTndeckoll OCHOBOM HaydHOM pabOThl MOCTYXKWJIM TPYAbl TaKUX
OTEUYECTBEHHBIX YYEHBbIX Kak: AHTOKoibckasgs M.B. borycmasckui, M. M.
Becenkosa E.E. lappkuna M.M. 3akupoBa C.A. Jlesymkun A.H. Meiiep [.N.
MapsimeBa H.M. Huzamuesa O.H. I'pumaes C.I1. Cumiuk K.B. TapacenkoBa A.H.
Tpopumenn A.M., Tpobumery U.A. lepmiens T.B., Illokupos T. DpneneBckuii
AM.

JlunimomHas paboTa COCTOMT M3 BBEJICHUS TPEX IJ1aB, 3aKJIFOYEHUS U CIUCKA

HCIIOJIB3YCMBIX HCTOYHHUKOB.
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[JIABA 1 [IPABOBOE PEI'VJINPOBAHUE BPAUHBIX OTHOIIEHUI
B POCCUMCKOI ®EJEPALINU

1.1 IlousTre u ropuaUYECKas Ipupoia Opaka

O6o0mass W aHAIM3UPYS pa3HbIC OMNPEACICHUS TIOHITHS «CEMBHY,
BO3MOXKHO TPUHTH K 3aKIIOYEHUIO, YTO CEMbS — OTO 3alWIIEHHOE
3aKOHO/IATEILCTBOM OOBEIMHEHHE JIUI], CBSI3aHHBIX HWMYIIECCTBEHHBIMA U
JMYHBIMA HEUMYIIIECTBEHHBIMH MTPaBaMU M 00sI3aHHOCTSAMHU.

JlanHble OOBEIMHEHUS BO3HUKAIOT Ha OCHOBAHUSX: POJCTBA, 3AKIIOUEHUS
Opaka, poxaeHHs JTUOO TPUHATHS JIeTell Ha BOCIHUTAHUE B YCIOBHUSIX CEMBU B
YCTaHaBIMBAaEMOM 3aKOHOM IMOpSAJKE, I€JIb KOTOpBIX 3aKioueHa B 3abore, o
B3aMMHOM MOJAEPKKE M JTyXOBHO-HPAaBCTBEHHOM DPa3BUTUHU BCEX YJIEHOB CEMbH,
YTO CIIY’KHT FapaHTOM MO3UTUBHOTO Pa3BUTHS U COXPAHHOCTH HAIIUU U OOIIECTBA.

B kauecTBe OAHOrO M3 OCHOBaHHMM CEMbHU CIEAyeT paccMaTpuBaTh Opak,
CO3/IAIOMINK OOIIECTBEHHYIO CTPYKTYpPY, B KOTOpPOH, IPEkKIE BCETO, MPOUCXOIUT
BOCIPOM3BOICTBO, BOCITUTAHHME YEJIOBEKA KaK YacTH OOIIECTBa, a, CIeJOBATEIHHO,
Opak BO3MOKHO OIPEACIUTh B KaueCTBe JIeHCTBYIoMIEH chepsl, Tae hopMupyercs
OCHOBa XapakTepa JMYHOCTH, OTHOLICHHE €€ K TPYHYy, UACHHBIM, KYJIbTYPHBIM,
MOPAJTbHBIM LEHHOCTSM .

Cyl1iecTByeT HECKOJBKO CXOXKHX MO COACPXKAHUIO MPABOBBIX MOHATHH —
«HeQopManbHBI  Opak», «HE3apEeruCTPUPOBAHHBIN Opak», «COXKUTEIbCTBOY,
«(paxTueckne OpayHble OTHOIICHUS», KOTOPHIE OMPENESIOT B3aUMOOTHOIICHUS
MEXIy TpakJIaHaMH 10 COBMECTHOMY MPOXXUBAHUIO, HE 0POpPMIIEHHBIE KaK Opak B
YCTaHOBJICHHOM TOPSIKE.

Poccuiickoe 3aKOHOAATEIBCTBO OMpE/ENIeHNsl Opaka He AAaeT, CBA3aHO 3TO C
TEM, YTO OH SIBISICTCA CJIOXHBIM COIIMABHBIM KOMIUJICKCHBIM — SIBIICHUEM,

3dKOHOOATCIbHOC OIIPCACICHUC KOTOPOro B OTHOIICHHH €0 ITOJIHOTEI OBLIO OBI

! 3akmpoBa C.A. OCOGEHHOCTH MPABOBOTO PEryINPOBAHHS GPAYHOTO IPABOOTHOMICHHs // Biacts 3akoHa.
2015.N 4. C. 127 - 134.
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COMHUTENbHbIM. Takas MNO3ULMS MOXET COIJIaCOBBIBATHCS C TEOPETUUECKUMU
BBIBOJIAMH  HEKOTOPBIX M3BECTHBIX IPABOBEIOB O TOM, YTO «IIPABOBOE
ompeseneHre Opaka ObUTO ObI HEM30EKHO HETOJHBIM, TaK KaK HE CMOTJIO Obl
OXBAaTUTh CYIIECTBEHHbBIC MPU3HAKKU JAHHOTO MHCTUTYTA, JISXKAIUE 3a MpeaeaaMu
HOpM IIpaBay». 3/e€Ch MOAPA3yMEBAIOTCS ATUYECKHE U HPABCTBEHHBIE AJIEMEHTHI
OpadyHO-CEMEMHBIX B3aUMOOTHOIICHUH.

Bbpak - MHOrOCTOpOHHUN UHCTUTYT U UMEET HEOJAMHAKOBbIE TPU3HAKH, €CIH
€ro paccMaTpuBaTh C MO3ULUU PEIUTUU, SKOHOMUKH, OCOOCHHOCTEH KYJbTYPHI,
corosiorun W TmnpaBa. K mnpumepy, mpuzHakoM Opaka B PEIUTUSIX CIIYXKHUT
COBEpIICHHE pPEIMIHO3HOTO 00psIa, «HHKaxa» B HCIaMe’, «TAHHCTBa» B
XPUCTUAHCTBE, YTO TMOPOXKIAET OJaroCIOBEHHBIA  «BBICIIMMHU  CHJIAMUI»
MUCTHYECKUNA COI03. DTUYECKOW CTOPOHOW MPEANOJIaraeTcs HaJIM4Me B3aUMHOU
JT100BU, HPABCTBEHHOW MPUBS3aHHOCTU, YBaxeHUs. OCOOCHHOCTH KYJIbTYphl Opak
NOAYMHSIOT TpagulusM U oObr4asiM. [Ipu3HaAaKOM SKOHOMMUYECKUM SIBIISIETCS
BEJICHHWE €IMHOTO XO3sCTBAa. B colManbHOM acrekTe — 0COOCHHOE TMOJIOKEHUE
nereid u cympyroB B oOmectBe. [IpaBoBbIM, IOpUIWYECKUM MpPHU3HAKOM Opaka
SIBJISIETCS BO3HUKHOBEHHUE MPAB U 00S3aHHOCTEH CYIIPYTOB.

B nacrosmuit nepuoj onpesenenne Opaka B KaueCTBE aKTa MOKU3HEHHOTO
XapakTepa HEBO3MOXXHO B IMPUHIIMIE B CHJIy 3aMETHBIX TCHACHIUN YBEIWYEHUS
quciia pa3BoAOB Ha TeppuTopun PO u BO BCeM MHPOBOM COOOIIECTBE B IIEJIOM.
CnenoBaTenibHO, B COBpPEMEHHOM OOIIecTBE Opak ©Oojee COOTBETCTBYET
COTJIAIIICHUIO, HMMEIOIIEMY BPEMEHHBIM XapakTep, 4YTO, C JPYyrol CTOPOHBI,
BCTYMNAaeT B MPOTUBOPEYHE C HDABCTBEHHBIMU OCHOBAMU MTyOJUYHOTO MOPSIIKA.

B mpaBoBoii nuTeparype HEKOTOpbIE aBTOPHI IMpeJJlaratoT BKJIIOYUTH B
orpejieNieHre Opaka «BOCIIMTAHWE M POXKICHUE JETE» B KaueCTBE MpPHU3HAKA €T0
nenn. OMHAaKo B OTHOIIEHWW OpaKoB, TJE€ HET JACTeH, 3TO ObLIO OBl HEKOPPEKTHO,
HaIMpuMep, €CJIM 3TO CBA3aHO C COCTOSIHUEM 3/I0POBbsI CYyNpyroB. bosbIie Toro, 3To

MOIXKCT CIIPOBOLOHMPOBATH 3aKOHOAATCIIA H 06HI€CTBO OTHOCHUTCA K HOI[O6HBIM

2 okupos T. Hcmamckoe ceMmeifHoe mpaBo M ero Jiekcuka // YueHsle 3amucku XyDKAHICKOTO
TOCYAapCTBEHHOTO YHUBEpCUTETA M. akanemuka b. ['apyposa. Ne 2 (22) /2010
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COI03aM KaK HETOJHOIICHHBIM, YTO TMPHUBEIO Obl K MPAaBOBHIM M COIHMAIBHBIM
HEraTUBHBIM MOCIEACTBUSIM.

Poxnenne nereii B KauecTBE MeIM Opaka MOYKHO OTPENIETISATh C PETUTHO3HOM
no3uiuu. B kKaHOHAX McIama, CITyKaliero TJIaBHBIM HCTOYHUKOM MYCYJIbMaHCKOTO
npaBa, LEeJbI0 3aKII0YeHHsST OpaKa, CO3/IJaHus CEMbH, SBIIAETCS MIPOJOJDKEHUE POJIA.
DTO TPYAHO COOTHECTH C COBPEMEHHBIM POCCUMCKUM OOIIIECTBOM, B KOTOPOM Opak
co3faeTcsl U3 NoOYyKJIeHUs JUI] ObITh BMECTE U 3a00TUTHCS JIpYT O Apyre. B atoi
CBSI3M, JIBa JIMIIA, 3aKJIIOYaBIIME OpAayHbI COI03, ATO YXKE CEMbs, B KaKUX-JIHOO
JOTIOTHEHUSAX HE HYXKIAIOIIascs, HO JTH JIOMOJHEHHS MOTYT W OBITh, Kak
cielicTBUe Opaka, o YCMOTPEHUIO CYTIPYTOB.

CoBpeMEHHBIE TIPaBOBEABI YaCTO ONpENSIAoT Opak B KadecTBe
MOHOTaMHOTO, TOOPOBOJIBHOTO M PABHOIIPABHOTO COI03a MYXYMHBI U YKEHIIUHBI,
3aKJIIOYEHHOTO C  COOJIIOJIGHHEM  YCTAHOBJIEHHOTO 3aKOHOM TMOpsiAKa U
MTOPOKTAFOIIETO MEXKTY CyPyTraMy B3aUMHBIC UMYIIICCTBEHHBIC W IMYHBIC TTPaBa 1
0GS3aHHOCTH".

C coxanmeHueM, TPUXOAWUTCS  TpPH3HABATh, YTO B  CEMECHHOM
3aKO0HOJATEIhCTBE PD HET YeTKOro ompeaeneHus JaHHOTO MOHATHSA. DTOT TEPMUH
B HayKe TMPUMEHSETCS UCXOId W3 3aKOHOJATENbHBIX MPEANOChUIOK, a,
COOTBETCTBCHHO, 00JaJaeT MHOXECTBOM TPAaKTOBOK. (OJHAKO, BBISIBUB OoJjice
CXOXHUE MPU3HAKU, BO3MOXKHO MPUBECTH CJEAYIOIIEE ONMpeeieHne: OpaK - COr3
KEHIIMHBI W MYKUYWHBI, 3apEeTUCTPUPOBAHHBIM B OpraHax 3alHlCH aKTOB
IPaKIAHCKOTO COCTOSIHHMS, OCHOBAaHHBI Ha YYyBCTBaX YBaKCHH, JIHOOBH,
B3aMMOTIOHMMAHMs, OTBETCTBEHHOCTH W  B3aWMOIIOMOIIM WICHOB CEMbH,
CO3JaHHBIN C MEJIbI0 00pa30BaHUs CEMBHU CIICIYIOIIETO TOKOJICHUS (B OTJIUYHH OT
POUTENBCKON CEMBH).

3HaueHue B oOmecTBe Opaka CIIOKHO TEpPEOIEHUTh, MOCKOIBKY CEMBbS
SIBJISIETCS CBOCOOpa3HOM OOIIECTBEHHOM SYEHKOM, €€ MaJlo COCTaBHOM YacThio. B

ATON CBSI3U, €CIM MHCTUTYT Opaka pa3BHBAeTCS U CYIIECTBYET HOPMAJbHO, TO Y

® TocrareiinbIii koMMeHTapuii k CemeliHomy kozekcy Poccuiickoit denepanuu, denepanbHOMY 3aKOHY
"O6 oreke u noneunteabcTBe" U DenepanbHOMy 3akoHY "OO0 akTax rpaxkaaHckoro coctosHus" / O.I'. Anekceesa,
B.B. Aampormos, A.A. byxap6aesa u ap.; o pen. I1.B. Kpamenuaaukosa. M.: Cratyt, 2012. C. 311.



12

o0IIecTBa TaK)K€ MOXKET MOABUTHCS UMMYHHUTET K Pa3HOOOpa3HbIM HETaTHBHBIM
BO3JICUCTBUSIM. 3/10poBasi CeMbsi — O3TO 370pOBo€ OOIIECTBO. 3adyacTylo
POCCHIICKMM HaceleHHEM Opak BOCHPUHUMAETCS MOBEPXHOCTHO, TOJIBKO Kak
rocyJapCTBEHHAs! pErucTpanusl B3auMOOTHOIICHUIA.

B nelictBuTenbHOCTH e Opak HaAeNseT TpaxIaH HHBIM IPAaBOBbIM
CTaTycoM (cympyra, Cymnpyr), KOTOpbli B ce0€ HeceT MHOYKECTBO MpaB U
00s13aHHOCTEM, OJJHOBPEMEHHO CO3/1aBasi CJIOKHBIN MEXaHU3M 3alUThI MOCIEIHUX.
K coxanenuro, rpaxxjaHaMu 3TO He Oepercst B pacder, U Kak UTOr, Bce OoJibllie
mojie xKuBYT B (pakThueckux Opakax, 0e3 HaajIexalled ToCyJapCTBEHHOM
PEruCTpaLyH.

Kak BecpMa crnpaBemsiMBO OTMEYAaKOT HMCCIENOBATENM KOHILENIMU Opaka,
(dbopMbl Opaka, Kak 1 UM [OPOKJAEMbI€ ITOCIIEICTBUS, HACTOJIBKO Pa3IMYHbI, UTO
JaTh UM OOIIyI0 XapaKTepPUCTHKY (AKTHUECKM HEBO3MOXKHO'. Ilotomy
OTHOCUTEIBHO BOMIPOCOB MPABOBOM MPUPOJLI Opaka B IOPUAMYECKOW JIUTEpaType
COBETCKOI'0, JOPEBOJIIOLIMOHHOTO U OCOOEHHO COBPEMEHHOI'O OTE€YECTBEHHOIO, a
TaKXke 3apy0ekHOTO CEMEMHOTro mpaBa HE CYIIECTBYET €IMHCTBA MHEHUN. OqHUMHU
aBTopaMu Opak paccMaTpUBaeTCS Kak IICJICHANpPABJICHHBIN BOJICBOM  akKT,
COBEPILEHHBIN JJI IOPOXKIECHUS MTPABOBBIX MOCIJIECICTBUN, B UYEM MPOSIBISAETCS €r0
CXOJCTBO C TpakJaHCKOW crenkod. Jlpyrue, mnpaBoByro mpupoay Opaxa,
OTIPENENAI0T KaK HHCTUTYT OCOOEHHOTO poja. MiMeeT MecTo KaHOHUYECKasi TEOpUs
KOHIIETIIUU Opaka, MpaBOBYIO MPUPOY Opaka OOBSCHSIONIAS KAaK «TAUHCTBOY.

HpaBcTtBeHHass W 3THYeckass CTOpoHa Opaka cIyKaT TOBOJOM IS
COIPOTHBIICHUS IOPUCTOB MPHU3HAHUIO Opaka Kak TIpakJaHCKO-TPABOBOM CHEIKH,
TeM Oojiee YTO CBETCKHM Opak, JUIICHHBIA PETUTHO3HOTO TAaWHCTBA, COXPaHWUII
PENMITMO3HYIO BHYIIUTEIBHOCTh OTHOCUTEIBHO MPUHIMIIA HAMEPEHUS BCTYILICHHUS
B MOXHU3HEHHBIA Opak, Kak 3TO MPeIyCMOTPEHO JOOPHIMU HpaBaMU M PENIUTHEH,

4TO OTJINYAET OpaK OT CBOOOIHOIO COK03a JOTOBOPHOTO XapaKTepa.

* MexayHapoxHoe 4acTHOE mpaBo: yuebnuk: B 2 T. / E.A. A6pocumoBa, A.B. Acockos, A.B. BankoBckmii
u ap.; ots. pen. C.H. Jlebenes, E.B. Kabarosa. M.: CratyT, 2015. T. 2: Oco6ennas gactb. C. 459.
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C 1pyroil CTOpPOHBI, KaHOHBI PEIUTUHA YK€ HE TaK aKTyaJlbHbI B
peryJupoBaHUM CEMEWHBIX OTHOILIEHUH, TIOCKOJbKY HE MOTYT OXBaTHUTh
MaTepHaTbHBIC AIEMEHTHI Opaka, TO W MPUBEJIIO K PA3BUTHIO TEOPUMA O MPABOBOU
npupoze Opaka Kak 0co00To pojia UHCTUTYTA.

Boigensitorcs  Tpu  OCHOBHBIE  KOHIENTYallbHbIE TOYKH 3pEHUs Ha
IOPUINYECKYI0 TIPUPOAY Opaka W3 4mclia MpeoOajaromnmx 3a pyoexom: Opak-
noropop  (Oojee  pacmpocTpaHeHHas — KOHIenuwus), Opak-ctatyc, Opak-
MapTHEPCTBO".

Teopus goroBopHoi mpupoAsl Opaka B 3alagHbIX CTpaHax yYamle
OCHOBBIBAETCS Ha IUIIOPAIMCTUYECKOW MOJIETH, CMBICI KOTOPOW 3aKIIIOYeH B
MPEIOCTABICHUN TpaB OyAyImUM CYNpyraMm IpH MOMOIIA OpavyHOro JOTOBOPA
pa3pabaTeiBaTh JJIs1 ce0si HanboJiee MOIXOAIIY0 MOJIeNb OpayHbIX OTHOIICHUH B
CBSI3M C T€M, YTO B HBIHEIIHEM OOIIECTBE Opak, BHIPAKAIOUIUICS B 3aKIIOYECHUU
MOHOTaMHOTO M TIOXHU3HEHHOTO COI03a MEXKIY J>KCHIIWMHOW W MYXYHHOW — HE
€IMHCTBEHEH U HE OTBEUAET BCEM MOTPEOHOCTSAM 00IIEeCTBa.

B netictButensHocTH, ecnu B Poccuiickoit deaepanuu npeodaagaeT TOIbKO
OJlHA MOJCNIb C TMPUHIUAIAMA MOHOTAMHH, PA3HOCTH TIOJIOB CYOBEKTOB,
BCTyHaromux B Opak U OECCPOYHOCTH, TO B HMHBIX CTpaHax Opak ObIBaeT
OJTHOTIOJIBIM, TIOJTMTAMHBIM, BpeMeHHBIM. CIleIoBaTeIbHO, JaHHBIC Opaku HE MOTYT
UTHOPUPOBATHCS, XOTSA OBl MO TMPUYMHE TOTO, YTO HAOIIOJAIOTCS TEHJICHIIUU
YBEJIMYEHHS YWciaa OpakoB C HMHOCTPAaHHBIMH TpaKJaHAMH, a d3TO 3HAYMT,
BO3MOYKHBI CITy4aW 3aKIIOUYCHUS JPYroil Mojaenu Opaka HAIIMMK TpakaaHaAMHU Ha
TEPPUTOPUHN UHOTO TOCYIapCTBA.

DTO BIIOJIHE OMYCTHMO, MOCKOJIBKY TpH 3aKIOYEHUU Opaka B opraHax
WHOCTPAHHOTO TOCYJapCcTBa IO OTHONICHHIO K POCCHUICKOMY TpaxJIaHUHY
NPUMEHSIETCS JIMIIb KOJUIM3UOHHAasT Hopma cT. 158 CemelHOro Kojaekca

Poccuiickoi CDC)IepaL[I/II/IG, KOTOpasi OTChlIaeT K coOmtoaeHuo HopMbl cT. 14 CK

® Tpodpumerr AM., Tpodumen U.A. Tlmopanusm koHmenuuii Gpaka // CeMeiiHOE M KUITHIIHOE MPaBo.
2012.N 2.C. 14 - 19.

® "Cemeiinbiii xomexc Poccmiickoit ®emepammu” ot 29.12.1995 N 223-®3(pex. ot 30.12.2015)/
"Poccuiickas rasera", N 17, 27.01.1996.
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P® o nmpensaTcTBUsAX 3akiItoueHUs Opaka, e MPUHIIUAT HEAOMYIICHUS OTHOMOBIX
COI030B He 3akperuieH. CrieioBaTelIbHO, U TaKoW Opak Ha TeppuTopuu Poccuiickoi
®denepanny MOXET ObITh TPU3HAH.

B Hacrosmuii mepuon 3HAYUTEIBHOE YCHIIEHWE JOTOBOPHOIO Hayaila B
CemeiiHoM kojekce PO wu BHeapeHWe MHCTUTYTa OpadyHOro JOTOBOPA,
CIIOCOOCTBOBAJIM BO3HUKHOBEHHIO B COBPEMEHHON IOPUAMYECKON JIMTEpaType
MPUHIUITAAIBHO OTJIMYAFOIINXCS, HETPAAUIIMOHHBIX OTEUYCCTBEHHOM
IOPUJIMYECKON TEOPUHU B3TJISA0B HA OpaK.

[TocnenoBarenbHO HCCieAys TeOpuM Opaka Kak TauHCTBA, JOTOBOpa H
HHCTUTYTa 0COOOr0 pojia, MOXKHO IPUHTH B BBIBOJY O TOM, UTO COIJIAIICHHE O
3aKJIIOUCHUM Opaka IO MPaBOBOM MNPUPOJE HE Pa3IMYACTCS C TPAKIAHCKUM
JIOTOBOPOM. B "acTu, B KOTOpPO#l OHO PETryJUPYETCs MIPABOM, TOPOKAAET MPABOBHIC
MOCJIEACTBHUS, OHO M SIBIIIETCS JoroBopoM. [Ipu 3ToM BO BHenpaBoBoi cdepe Opak
MOXET paclEHUBAThLCA CTOPOHAMM Kak KJsATBa Tmiepes OOrom, MoOpalibHOE
00513aTeIbCTBO JINOO YHCTO MMYIIIECTBEHHAS CICIIKA.

Tem He MeHee, Opak Kak TaKOBOW HE SIBJISIETCS JIOTOBOPOM, OJHAKO B
OMPENICNICHHBIX KYJbTYpax M CiydasX MO CBOEH MPUPOJE OH COJEPKHUT B cede
AJIEMEHTHI, XapaKTepHbIE TPa’kJIaHCKO-paBoBOM cienke. [Toromy kateropudHoe
OTpPUIIAHUE IOPUINYECKON MPUPOBI Opaka Kak JOroBOpa BECbMa COMHUTEILHO U
BBHUJy BO3PAaCTaOIIEro KOJMYECTBA CIIy4aeB 3aKIIOUYeHUsS OpayHbIX KOHTPAKTOB,
YTO TOBOPUT O BO3MOXKHOCTH COTJIACOBAaHWM  CYIIECTBEHHBIX  YCJIOBHIA,
HEOOXOIMMBIX ISl MPU3HAHUS OpaKa rpakIaHCKUM MPABOBBIM JOTOBOPOM.

Cnenyer OTMETUTh, 4YTO TIPH PEIWTHO3HOM 3aKJIIOYeHHH Opaka B
rocyJapcTBax C MYCYJbMAHCKOM  TPaBOBOM  CHUCTEMOW, TPEAYCMOTPEH
00s13aTEBHBIN JOTOBOP.

O0s3aTenbHbIN OpayHbIil KOHTPAKT MEXTY CYNPYTaMH MOKET PETYIHUpPOBAThH
HE TOJIbKO JIMIIb WMYIICCTBEHHBIC OTHOIICHUS, HO W HEUMYIIECTBEHHBIE,
HarpuMep, OOroBapvBaeTCs MPABO MyKa Ha 3aKIIOYCHHE BTOPUYHOTO Opaka

(rocymapctBa ¢ JOIMYyCTUMOW IOJIMTAMUEH), MOXKET MPEIyCMaTPUBATLCS CPOK
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OpavyHOro Ccor03a, K MpPUMEpY, B CIyyae BPEMEHHBIX OpPaKoB MO MYCYJIbMAaHCKOMY
paBy.

CrnenoBaTenbHO, MPABOBOE OIPEACICHUE OPUAMYECKOW IMpUPOIbl Opaka
3aBHCHUT HANPAMYIO OT OCOOCHHOCTEH MpaBOBOW CHCTEMBI, JEHCTBYIOIIEH B TOM
WM IPYyTrOM OOLIECTBE.

OnHako B TEOpHUM HWMEIOTCS W OTPULATEIbHBIE MHEHHS OTHOCHUTEIBHO
NMOHUMAaHUsl MPaBOBOM MpHUPOJsl Opaka B KauecTBE TI'Pa)kKJTaHCKO-TIPABOBOIO
noroopa. OOocHOBaHMEM I OTpUIlaHUST Opaka Kak JOroBopa CIY>KHUT
OTCYTCTBUE CYIIECTBEHHBIX YCIOBHM, KOTOpPBIE CTOPOHAMH COTJIACYIOTCS s
3aKkitoueHusi  jgoropopa. CoriacHO  4YacTHOrO-NIPaBOBOM — JIOTME,  OOIIKUM
CYIICCTBEHHBIM YCIOBHEM BCEX MOTOBOPOB SBISETCS MPEAMET JOroBopa’.
PacnpocTpanenue pexuMoB 001Ield COOCTBEHHOCTH Ha UMYIIECTBO WJIM IpaBa
CYIIpYIOB Ha BOCHHMTAaHHUE [JE€Te, C OJHOM CTOPOHBI, OBLIO OBl BO3MOXKHO
pacleHuBaTh B KAayecTBE NpeIMETa JOroBOpa, HO C JIPYroll CTOPOHBI, CIEAYyEeT
YUUTHIBATh, YTO BEJCHHUE OOIIETO XO3sCTBa JIMOO POXKICHUE JETEH B CEMbE HE
BCErJa MMEET MECTO U He MPHU3HAETCA O0s3aTEeNIbHBIM YCIOBHEM 3aKIIOUYEHUS
Opaka v pu3HaKoM Opaka.

Kpome 3TOro, M™MOXHO yKa3aTb Ha OTCYTCTBUE B JCHCTBYIOIIEM
3aKOHOJATEIbCTBE CPOKa, KakK YCIOBUS JOTOBOPOB IpH 3aKJIIOYEHUH Opaka,
MOCKOJIBKY 3TO HE COOTBETCTBYET XapakTepy OpauHbIX COK030B. B ciyudasx, koraa
B IPa’kJJaHCKOM JIOTOBOPE HE YCTAHOBJIEH CPOK, 3TO 03HAYAET, YTO JOrOBOpP OyAeT
JNEeUCTBOBATh JO MOMEHTAa OKOHYAHHUS BBINIOJHEHHUSI 00S3aTE€IbCTB  MEXAY
cropoHamMu. OHAKO B OpayHOM COI03€ JIaHHOE MpaBWJIO He OyAeT JeiiCTBOBATS,
TaK KaK MPeACTaBISIETCS 3aTPyIHUTEIbHBIM OMNpE/EeICHUE MOMEHTA, B KOTOPBIM
CTOPOHBI BBITIOJIHSAT APYT HEpe]] APYTroM Bce 00s13aTeNbCTBA.

CrnenoBatenbHO, IOpUIMYEcKas mpupoaa Opaka Mo OTEYECTBEHHOMY IpaBy
HE MOXXET BBIPA3UThCS B OTHECEHHWU JTAHHOTO COLMAIbHO-TIPABOBOTO SBJICHUS K

MHCTUTYTY T'Pa)XJaHCKOW MPABOBOM CJIEJIKH, MOCKOJIBbKY MPOLEaypa pErucTpauuu

Opnenesckuii A.M. HoBoe B cymeOHOM moaxoae K NpHHOUIY cBoOoabl moroBopa // CIIC
Koncynerantllnroc. 2014.
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Opaka — HE 3aK/IIOYEHHE CJEJIKH, a 3aKpEIUICHWE 3aKOHHOCTH B CEMENHBIX
OTHOLICHMSAX.  3aKpeIyIeHWe Ha  ypOBHE  TOCYJapCcTBA  TapaHTUPYET
3aKOHOJATEIBHYIO 3aIIUTY €ro MOCIEACTBUM, TO €CTh IPABOBOE PErYIUPOBAHUE U
3aIIATY BO3HHUKIIMX OpAayHbIX OTHOLIEHWH, YTO OINpPEAEIUTh MOXKHO Kak
MaTepHabHYIO I1I€Jb 3aKJIIOUEeHHs] OpayHOro cor3a Hapsjay C HaMepeHUueM
CO3JaHUsl CEeMbUM KaK 1ead, OOYCJIOBJIIEHHOM JTHYECKUMH, JYXOBHO-
HPaBCTBEHHBIMU, TPAIUIIUOHHBIMU PUHIIMIIAMU UHCTUTYTa Opaka.

MoxHO 0003HAUMTh TPHU3HAKK 3aKIIOUYEHUsS Opaka, ONPENEISIIONIUe €ro
MOHSTUE U CYLIHOCTb:

- pa3HbIii [10JI JIMII, BCTYNAIOIIUX B Opak;

- B3aMMHOE COTJIache U 1I00pOBOIBHOCTb;

- HAMEPEHHOCTh CO3/1aHUS CEMBU;

- CO3HATEJIBHOCTh CTOPOH B COBEpPUIAEMOM AaKT€ B CHIY JOCTHKEHUS
HEO0OXOMMOI0 YPOBHSI IICUXHUYECKOTO 3/I0POBBSl U OpavyHOTO BO3pacTa,

- IPUHLMIT MOHOTaMHUH COH034;

- paBHONpPaBUE MYKYHMHBI M JKCHIIMHbBI B Opake OTHOCUTEIBHO
MMYILIECTBEHHBIX U JIUYHBIX MPAB U 00S13aHHOCTEM;

- TOCYJapCTBEHHAsl PEruCTpaLus;

- COOTBETCTBUE MyOJIUYHOMY MOPSAKY, B OCOOCHHOCTH €CIU NPUMEHSIOTCA
NIOJIOKEHUS] THOCTPAHHOTO IIPaBa;

- TOCY/IapCTBEHHAs OXpaHa M 3aliuTa Opaka, ero COCTaBISIOLIHX.

BrlmenepeurcieHHble MprU3HaKky 3aKII0UeHUs Opaka IPUMEHUMBI B CITyYasx
3aKyIoueHus Opaka Mexnay rpaxnaHamu Poccuun. Ecnu ke 3akimiouaercst Opak
MEXIy WHOCTPAaHHBIMU TIpakIaHaMH, OH OyleT SBISATHCA 3aKOHHBIM U B TeX
cllydasix, KOTJja Ha3BaHHBIE MPHU3HAKU B ce0e HE COJECPXKUT, 3a HCKIIOUYECHHEM
COOTBETCTBUS BHYTPEHHEMY IMyOIMIHOMY MPaBy°. DTO HE TOBOPHT O TOM, HTO
Takhe Opaku, KaK MOJIMTaMHbIN MO0 OAHOMOJIBINA, HE TOKHBI ObITh PACCMOTPEHBI

B TEOpUU CEeMENHOro mpaBa. X BO3MOXKHO paccMaTpuBaTh C TOYKH 3PEHUS

8 o .
TapacenkoBa A.H. IIpaBoBbIe acrieKThl CEMEMHBIX OTHOLLIEHUM: OTBETHI HA BOMPOCHI 1 KOMMEHTapuu. M.:
bubnuoreuka "Poccutickoii razersr”, 2014. B, 13. C. 79.
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COIMOJIOTUY B Ka4eCTBE MPOOJEMbI OTKJIOHEHHSI OT OOIIECTIPUHSATHIX CTaHAApPTOB,
b0 ¢ OPUAMYECKOW TMO3MIMU — KaKk HeoOXOoAMMOCTh (OpMHUPOBAHUS
HOPMATUBHOTO  PETYJMPOBAHUS, KOJUIU3UOHHOTO PpETyJIUpoBaHUA  OpadyHoO-
CEMEUHBIX OTHOIICHUH, BOBHUKAIOIIUX B CUJTY TUX OpakoB.

Crnenyer KOHCTaTUPOBAaTh TO, YTO HMMEHHO B ceMeilHO-OpauHoi cdepe
OTCYTCTBYET MEXKIyHAPOIHAS YHU(DHUKAINS MaTePUATBHBIX MMPABOBBIX HOPM, 371E€Ch
0e3pa3fenbHO MPeo01alaloT KOJUIM3UOHHBIE HOPMBI, OTCHUIAIONIME K MpaBy
KOHKPETHBIX rocyaapcts. CnpaBeuBo yTeepxkaeHue borycnaBckoro M. M., uto
CEMEHHOMY IIpaBy, KaK HUKAKOW Jpyroil cdepe MpaBOBOrO peryJnpoBaHus,
XapaKTEPHbl CYIIECTBEHHBbIE pa3jvMyvs B IIPABOBBIX CUCTEMAaxX pPa3jIUYHBIX
roCyJlapcTB. YUeHbIi OOBSACHSIET [JAaHHOE TIOJIOKEHHE  HalMOHAJIbHBIMU
TpaJAULIUSIMU, OCOOCHHOCTSIMHU, WMEIOIIMMU BEKOBYIO HCTOPHIO, BO3JECHCTBHEM
pa3HbIX KOH(pEeCcCHui Ha UHCTUTYT OpayHOro coro3a’.

B Konuenuuu nemorpaduueckoit nomutvku P® na mepuon go 2025 r.,
yTBepxaeHHoNn Yka3zoMm IIpesunenta P ot 09.10.2007 r. Ne 1351, conepxurcs
MOJIOXKEHUE, YTO pelleHre o0o3HaueHHbIX B KoHuenuuu 3amad, mpeamnojaraer
npomnaraHay IIEHHOCTEH ceMbH B LEJIIX (POpMHUpOBaHUS y OOIIECTBEHHOCTH
MO3UTUBHOTO 00pa3a CeMbH C 3aperUCTPUPOBAHHBIM CTAaOMIJIBHBIM OpakoM
CYyNpyroB, HMMEKOIMUX JeTed WM NPUHUMAIOIIUX JIeTe, ocTaBImIMXCcs 03
TOTICYCHHS POAUTEIEH HA BOCIHTAHKE .

Cnenyert cornacuthes ¢ JleBymkuabiM A. H., 4TO Ha CEroAHSIIHUI JCHB,
OJIMH U3 MPUOPUTETOB JeMOrpaduyecKoi rocyJapCTBEHHON MOJIUTUKU B PD — 310
CTaTyCHOCTh Opaka, MOCKOJBKY TOCYJapCTBO HE MPOCTO MPU3HAET OpakoM TOT
COI03 JKECHIIMHBI W MY>XYMHBI, KOTOPbI B YCTAHOBJIEHHOM 3aKOHOM MOpPSIAKE

11
3aperuCTPUPOBAH, HO U MPEANIOYUTAET CTAOMIBHOCTh JAHHOTO COI03a .

’ Borycnasckuii, M. M. MexxayHapoaHoe dacTHoe mpaBo: yueOHuk/ M. M. borycnaBckuid. - 6-¢ m3f.,
nepepa0. u jom. - Mocka: HOPMA; Mocksa: THOPA-M, 2011. C. 389.

0 Va3 Ilpesugenta P® or 09.10.2007 N 1351(pex. or 01.07.2014)"06 yreepxaenun Konmemmuu
nemorpaduueckor nonutuku Poccuiickoit @enepanuu Ha nepuoxa no 2025 roxa"// "CobOpaHue 3aKOHOAATEIHLCTBA
P®", 15.10.2007, N 42, ct. 5009.

Y Jepymkun A.H. dakrrndeckue GpauHble TPABOOTHOLICHNUS: 00bEKTHBHAS PEAIbHOCTh H HEOOXOIMMOCTh
npaBoBoro perynuposanus / CoBpemennoe mpaso. 2014. N 3. C. 65 - 67.
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Cymmupys BblllIeyKa3aHHbIE MPU3HAKK WHCTUTYTa 3aKJIIOUEHHUs OpayHOro
CO103a, Opak cieayeT ONpeNeanTh KaK CO03 KEHIIMHBI U MY>KUMHBI, 3aKJIF0UEHHBIN
IIOCPEACTBOM BOJICU3bSIBICHHS B COBOKYITHOCTH C IOPUIMYECKMMH NPOLETYypPaMU,
TaKUMH Kak JOOpOBOJBHOE U COIJACOBAaHHOE IOJMNKMCAaHUE OecCpOUHOro
IPAKIAHCKOIO aKTa, U1 CO3JaHUA CEMbM, CIIEICTBUEM KOTOPOIO CTaHET
BO3HHKHOBEHHUE OIPENEIECHHBIX CYOBEKTUBHBIX O0SI3aHHOCTEN W MpaB JIMYHOTO U

HMYIOICCTBCHHOI'O XapaKTcpa.

1.2 HcTouHMKM MpaBOBOTO PETryJIUPOBAaHHUS OpayHbIX OTHOLIEHUH C

Y4aCTUCM MHOCTPAHHBIX I'paXaaH

YdacTtie B CEeMEHHBIX MPABOOTHOIICHUSX XOTSA OBl OJHOrO JIMIA C
UHOCTPAaHHBIM TPAXJAHCTBOM, BBI3BIBACT BONPOC HM30paHUS MPUMEHUMBIX
CEMEHWHO-TIPAaBOBBIX HOPM TOTO MM JAPYyroro ToOCyAapcTBa. B  HEKOTOPHIX
rocynapctBax (OpMHUpPOBAHHE HAIIMOHAJIBLHOTO TpaBa HAXOMUTHCS MOXKET IO/
BJIMSIHHEM OOBIYHOTO MpaBa, PEJIMIHH KM CTPOroro MmyOIMYHOrO MPaBOMOPsIKa.
[ToroMy MONOKEHUST MHOCTPAHHOI'O IpaBa MOTYT BCTYIaTh B MPOTHBOPEUHE C
npaBoM P®, Hanpumep, B Bompocax mopsaka ¥ (HOpMbl 3aKIOYCHHs Opaka,
JOMYCTUMOCTH MHOTO’KEHCTBA, Opa4HOTO BO3pacTa, 3ampera BCTYIUICHHUS B Opak ¢
WHOCTpPAHI[AMH U T.II.

CeMeitHbIC OTHOIICHUS C y4acTHEM JIUI[ 0e3 rpaKAaHCTBA U MHOCTPAHHBIX
rpak[aH, OTHECEHBI K YaCTHOIIPABOBHIM OTHOIIEHUSM, B CBOIO OYEpEAb KOTOPHIE
BBIXOJIAT 3@ PAMKH FOPHUCIAMKIIMKM TOJBKO OJHOT'O TOCYAapCTBa, YTO CIIOCOOCTBYET
BO3HHKHOBEHHUIO CHTyallMd, B KOTOPOM Ha PEryJIMPOBAaHUE HMX MPETEHIYIOT HE
MEHee [BYX HAI[MOHAJIBbHBIX MPABOMOPSIAKOB. Takas CHTyalus Ha3bIBacTCs
koyutu3uer (ot garuH. Collision — cTOAKHOBEHHE) HAIMOHATIBHBIX 3aKOHOB.
Perrenne KOUIM3HOHHBIX IMPOOJIEM COCTOMT B  BbIOOpE  HAI[MOHAILHOTO
peryasTopa, 4To COCTaBIIAECT OCHOBHYIO II€JIb MEXIYHAPOIHOIO YaCTHOTO NpaBa B

CJIoM, U KOJNIM3MOHHOT'O IIpaBa, B YaCTHOCTH.
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B cBs3u ¢ 3TEIM, CcOCOOOM HOPMATHUBHOTO PEryJIUPOBAHUS CEMEHHBIX
OTHOLIEHWM ¢ Y4YaCTHEM HWHOCTPAHHBIX TpaXJaH, I[OCPEACTBOM TOHCKA
HAIIMOHAJIBHOTO 3aKOHA YYaCTHHUKOB, NMPUMEHUMOTO K HEMy, OYAET SBISATHCA
KOJUTU3UOHHBIA METOJ.

PerynupoBanue YaCTHOIPABOBBIX MEKTyHAPOIHBIX OTHOILICHHI
OCYILECTBISITECA MOXKET W MaTEpPUAIbHO-IPABOBBIM METOAOM, KOTOpbii B P®
MOAYMHAETCS TIOJOXKEHUSAM MEXIYHAPOAHBIX JOTOBOPOB. YKa3aHHBI METON
pPEryJIMPOBAHUS MCIOJIB3YETCS TAKKE HA HAUMOHAIIBHOM YPOBHE MOCPEICTBOM
NPUHATHS ~ TOCYJAapCTBAaMU  HOPMAaTHUBHO-TPABOBBIX  aKTOB,  CIEHHAIBHO
HAIICJICHHBIX HA PETYJIMPOBAaHUE MPABOOTHOILIECHUM, OCIOXKHEHHBIX MHOCTPAHHBIM
snementom’”. B Poccnn, & npuMepy, TaKUM HOPMATUBHBIM aKTOM CIIYXKHUT
denepanbhblil 3aK0oH oT 25.07.2002 N 1 15-03"%.

OTMeTuM, YTO MaTEpUaAIbHOE M KOJUIM3MOHHOE MPaBO HE CIEAYET IyTaTh
iy 000011aTh, TaK KaK KOJUIM3MOHHOE IMPaBoO, B OTIWYUE OT MAaTEPUAIbHOTO, HE
JlaeT pelleHurd 1o cyuectBy. KouimM3noHHOE I1IpaBO - OCHOBHAasg 4acTh
MEXIYHAPOIHOI0 YaCTHOTO MPaBa, HE UMEIOIIET0 MATEPUAIBHOTO COJICPIKAHUSL.

Nm He mpenmnonaraeTcsi HEMEAJICHHOE PEIICHUE MPoOJieM MO0 KOHKPETHOMY
CIIOPYy, OHO JIEUCTBYET OMOCPEAOBAHHO (T. €. KOCBEHHO). OHO TOJIbKO YKa3bIBA€T
Ha MPaBOBYKD CHCTEMY, IMOJIOXKEHHUS KOTOPOW MOMJIEKAT MPUMEHCHUIO IS
pelieHrns KOHKPETHOTO BOMNpPOCa. JTO HE CUCTEMa MAaTEepUANIbHBIX HOPM, a
METOJMKa, B TO BpEeMs KaK MaTepHAIbHOE MpPaBO, €ro METOJ PEryJIupOBaHUs
o0OycaBIMBaeTCs COAEp)KaHUEM MAaTEPUAIBHBIX HOPM.

CrnenoBarenibHO, KOJUIM3WOHHBIE HOPMbBI YKa3bIBAlOT Ha HAIMOHAIBHOE
MpaBo, NPUMEHUMOE K YACTHOIPABOBOMY OTHOIICHUIO C HWHOCTPAHHBIM
anemeHToM. OHU HE cofepkat nHpopmaluu 06 00sS3aHHOCTSAX U IIPaBaxX CTOPOH, U

X 3aJada 3aKIloueHa B BBIOOpPE TOCYyAapCTBa, MPaBO KOTOPOTO TMOJJICKUT

12 Konudukanus poccuiickoro yactaoro npasa 2015 / B.B. Burpsackuii, C.1O. 'onosuna, .M. 'onraio n
ap.; nox pen. I1.B. Kpamenunnukosa. M.: Cratyrt, 2015. 447 c.

® MenepanbHblii 3akoH 0T 25.07.2002 N 115-®3 (pex. or 03.07.2016)"O HpaBOBOM MOJIOKCHHH
WHOCTpaHHBIX rpaknaH B Poccutickoit denepanun'// "lapmamentckas razeta", N 144, 31.07.2002.
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MIPUMEHEHUIO. B 3TON CBSI3U OHM SIBIIAKOTCS Pa3HOBUAHOCTAMU OTCBUIOYHBIX HOPM
WJIM UHCTPYMEHTOB IPABOBOTO PETYIUPOBAHUS.

OTCBUIOUHBIN XapaKTep KOJUIM3MOHHBIX HOPM JIOMYCKAET UX MCIOJIb30BaHUE
JUIIb BMECTE C MATEpUAIBHO-TIPABOBBIMH HOpPMAaMH, TO €CTb C TEMHU
MOJIOKEHHUSIMU 3aKOHOJIaTENIbCTBA, KOTOPBIE Pa3pellaloT BOIPOCHI MO CYILIECTBY.
Tak, KOJUIM3UOHHBIE HOPMBI BMECTE C TEMH MATEPUATIBHO-IIPABOBBIMU HOPMAaMHU, K
KOTOPBIM OHHU OTCBUIAIOT, OOpa3yloT HACTOAIME TMpaBUiia TOBEICHUS A
CyOBEKTOB TPa)KJaHCKOrOo O000pOTa, B TOM YHMCIE M JUISI YYaCTHUKOB CEMEHO-
OpayHbIX TPABOOTHOIICHUIA.

OnHako BO3MOYKHOCTh IPUMEHSITh HHOCTPAHHOE CEMEWHOE MPABO, €CIU Ha
HEro ykasajla KOJUIM3HMOHHAsh HOpma, JomycTtuMa He Bceraa. OroBopka 00
OTPaHUYEHHUH HUCIIOJIb30BAHUSI MHOCTPAHHBIX HOPM ynoMuHaeTcs U B KoHuenuuu
pa3BUTHUS TPAXKIAAHCKOTO 3aKOHOAATEIIbCTBA. TaK, OTMEUEHO HECOBEPIIEHCTBO CT.
167 CK P®, B cOOTBETCTBUHU C KOTOPOU «HOPMBI HHOCTPAHHOT'O CEMEMHOTO MpaBa
HE NMPUMEHSAIOTCS B CIIy4ae, €CJIM TaKoe MPUMEHEHHUE MPOTUBOPEUMIIO ObI OCHOBaM
npasonopsiaka Poccuiickoit @eneparun» no cpaBHeHuto co cT. 1193 T'K PO B
KOTOpOM, B  CcoOTBeTCTBUM ¢ KoHuenuuen pa3sBUTHS  TPAXKIAHCKOIO
3aKOHOJIATENbCTBA, MPEAYCMOTPEHBI IIOJIOKEHUS, KOTOPbIE MOJYEPKUBAIOT
ACKJIIOYNATEILHOCTh JAHHOT'O 3aIIMTHOTrO MexaHu3Ma. B 3tol cBa3n KoHnemnmuei
MPEVIOKEHO BBECTU COOTBETCTBYIOIIME AonojHeHus: B CK PO.

CucreMa MCTOYHMKOB KOJJTM3MOHHOTO CEMEWHOro IMpaBa — 3TO, C OJHOMU
CTOPOHBI, HAITMOHAIBHOE 3aKOHOJATEIBCTBO, TO €CTh POCCUUCKOE, C APYTOM — 3TO
MEXyHapOIHbIE JOTOBOPHI. Perenus cyeOHbIX OpraHoB, Kak U JOKTPUHA, XOTS
UTPAIOT HEMAJIOBAXHYIO poOJib B pa3paboTke oOmeld MNO3UIUMU OpPraHoB
MPAaBOIIPUMEHEHUSI B MOHMUMAHWU WU TMPUMEHEHUU TMPABOBBIX HOPM, OJHAKO B
Halllel CTpaHE HE pPacCMATPUBAKOTCA B POJM HUCTOYHUKOB KOJUIM3MOHHOIO

CEMEWHOTO Mpasa.
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B poccuiickoM 3aKOHOAATENBCTBE IMEPBBIM BHYTPEHHUM HCTOYHHUKOM
CeMeiHOro KOJUTH3MOHHOTO mpaBa siBisercs Koucruryrms POY. IMonosxennsmu
riaBbl 2 «IIpaBa 1 cBOOOMBI YEIOBEKA U TPAXKAAHNHA) YCTAHABIMBAIOTCS OCHOBBI
IPaBOBOTO CTaTyca JUYHOCTH, B T. Y. M HWHOCTPAHHBIX TpakaaH, JuIl 0e3
rpaxaaHcTBa. B coOTBEeTCTBHM €O CT. 62 WMHOCTpaHHbIE TpakJaHe W Jula 0e3
rpaxkJaHcTsa B Poccuu moiib3yroTcst mpaBaMu M HECYT OOSI3aHHOCTH HA PaBHBIX C
rpaxknanamu  Poccuiickoid  ®Denepanuu, IMOMHMO CIIy4aeB, YCTAHOBJIEHHBIX
benepabHbIM 3aKOHOM JIMO0 MEXAYHAPOIHBIM JOTOBOpOM PD.

KonnusnonHoe cemeiiHoe MmpaBo MpUHUMAETCA Ha (penepaibHOM yYpOBHE U
Ha O3TOM OCHOBAaHMM HAUICKAIIUE [OJIOKEHUS BKIIOUYAKOTCS B OCHOBHOM
dbenepanbHbiii oTpacineBoit akT — CemeitHbil Kogekc P, B KOTOpOM COIEPKUTCS
pasaen VII «IIpuMeHeHne ceMEWHOro 3aKOHOJATENILCTBA K OTHOLIEHUSM C
y4acTHUEM MHOCTPAHHBIX TPaXKJaH U JIUIl 0€3 TPaKJaHCTBaY.

PernmamenTanuss CEeMEHWHBIX OTHOLIEHUM TIPpU YYaCTHM HWHOCTPAHHBIX
rpakaaH U JuI] 0e3 TpakKJaHCTBA, TAKKE OTPaKeHa B TAKMX HOPMATHUBHBIX aKTax,
kak: denepanbHblii 3aKk0H «O0 akTax rpaxaaHCKOro COCTOSIHISI» ; «KoHCyNbCKHi
YeraB Poccuiickoit ®eneparmmy» *; TToN0XKeHHE O KOHCYTHCKOM YUPEXKICHHHM
PO

B umensx eauMHOOOpa3HOro MPUMEHEHHUS TOJIOKEHUH KOJUIM3MOHHOTO
CEMEHHOTO TpaBa, HeoOXoauMo omupaThesi Ha Takue [locranoBnenusi Ilnenyma
BC P®, xak: [loctanosnenue ot 10 oktsa6ps 2003 1. Ne 5 «O npuMeHeHUH CyjaMu

oO1Iel IOPUCTUKIMKY OOUIENPU3HAHHBIX MPUHILMUIIOB U HOPM MEXKIyHApOIHOTO

Y Koncrurymus Poccniickoit ®enepariy (MPUHATAa BCEHAPOAHBIM TosocoBarueM 12.12.1993)(c yuerom
MONIPAaBOK, BHECEHHBIX 3akoHaMu P® o momparkax k Korncturynmu P® ot 30.12.2008 N 6-OK3, ot 30.12.2008 N
7-®K3, ot 05.02.2014 N 2-®K3, ot 21.07.2014 N 11-®K3)// "Cobpanue 3akononatenpctea PO", 04.08.2014, N
31, cT. 4398.

1 ®enepanbuplii 3akoH oT 15.11.1997 N 143-®3(pen. or 30.03.2016)"O0 axTax TIpakaaHCKOTO
cocrostaus"// "Cobpanue 3akoHoarenpcTBa PO", 24.11.1997, N 47, ct. 5340.

16 ®enepanbubiii 3akoH oT 05.07.2010 N 154-@3 (pea. ot 21.07.2014) "Koncynbsckuit ycras Poccuiickoit
Oeneparun"// "apnamentckas razera”, N 37-38, 16-22.07.2010.

7 Va3 Ipesumenta PO or 05.11.1998 N 1330(pex. or 21.08.2012)"06 yrepsxaenuu Ilomoxenus o
KoncynbckoMm yupexnenun Poccutickoit @enepanun// "Cobpanne 3akononarenbctsa PD", 09.11.1998, N 45, cr.
55009.
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rpasa u MEXIYHAPOIHBIX JIOrOBOPOB Poccuiickou CDez[epauHH»lS;
[ToctanoBnenne ot 20 ampens 2006 r. Ne 8 «O mnpuMEHEHHH CyAaMu
3aKOHOJATEIhCTBA TPH PACCMOTPEHUU Jel 00 YCHIHOBJICHUH (yIOYCPECHUHN)
neteii»'®, B KOTOPOM PacCMATPHBAIOTCS BOMPOCH YCHIHOBICHHS HHOCTPAHIAMH
POCCUKCKUX HETEM.

[Ipy mpUMeHEHUH MEXIYyHapOIHBIX COTJIALICHUH BO3MOXKHO OOpalleHHue K
[Tocranosnennto [lmenyma BC CCCP ot 19 utona 1959 r. Ne 2 «O Bompocax,
CBSI3aHHBIX C BBIMOJHEHHEM CYIaMH JIOTOBOPOB C MHOCTPAHHBIMU T'OCYIapCTBaMU
00 OKa3aHWHM TPABOBOM MOMOIIM MO TPAXKIAAHCKAM, CEMEHHBIM MU YTOJOBHBIM
nemam»”’. B ITocTaHOBICHHH [Ipesnauyma BepxoBHoro Cosera CCCP ot 21
nroHd 1988 1. Ne 9132-X1 «O mepax nmo BBIOTHEHUIO MEXKTYHAPOIHBIX JOTOBOPOB
CCCP 0 mpaBoBO#i ITOMOLIH IO IPAKIAHCKAM, CEMEHHBIM H yTrOJTOBHBIM JeTaM™
Oblta  pasrpanuuyeHa komrereHuus BepxoBHoro Cyma, IIpokypatypsl,
MununcrepctBa roctuimu MHWJ/la mo BompocaMm, CBSI3aHHBIM C BBIITOJTHEHUEM
HAa3BaHHBIX JOTOBOPOB.

BaXHpIMM HMCTOYHHMKAMM KOJUIM3HMOHHBIX HOPM CIIY’KaT MEKIyHapOJHbIE
noroBopel PO. IIpunsarne Konctutynuu B 1993 1., HA KOHCTUTYLITMOHHOM YpPOBHE
3aKpENUI0O IPAaBWIO O MPUOPUTETE MEXAYHAPOAHBIX JOTOBOPOB, KOTOPOE
npuoOpeno odiee 3HaueHue. C 3TOro MOMEHTa Cy/Jl B X0/I€ paCCMOTPEHUS Jeia He
MMeJl TIpaBa MPUMEHSATH HOPMbI HAIMOHAJIBHOTO 3aKOHA, PEryJUpYyoLIue
IPaBOOTHOIIEHUA, eciu st P BCTynmmil B CUily MEXIYHAPOIHBIA JIOTOBOD,
NpeayCMaTPUBAIOLNIMN  Apyrue  OpaBujia  OTHOCHUTENIBHO  IMOJJIEKAIIUX

PETYIMPOBAHUIO OTHOIICHUH B Cy/IeOHOM JieTie.

¥ Tlocramoenenme Ilnenyma Bepxooro Cyma P® or 10.10.2003 N 5(pex. or 05.03.2013)"'O
NPUMEHEHNN CyAaMH OOIIeH IOPUCAMKINN OOIIENpPHU3HAHHBIX IMPHUHIUIIOB W HOPM MEXIYHApOAHOTO IIpaBa H
MEXIyHapOJHBIX ToroBopoB Poccuiickoit @enepannu'// "bronmnerens Bepxosrnoro Cyna PO", N 12, 2003.

° Tlocranosnenne Ilmenyma Bepxosmoro Cyma P® or 20.04.2006 N 8(pex. or 17.12.2013)"O
MPUMEHEHUN CyJlaMd 3aKOHOJATeNbCTBA IMPH PAcCMOTPEHUM jenl 00 yChIHOBIeHWHW (yaodepeHuun) nereid"//
"BectHuk obpazoBanus’, N 16, aBryct 2006.

% TocranoBnenue [Tnenyma BepxoBHoro Cyma CCCP ot 19.06.1959 N 2(pen. or 11.07.1972)"O
BOIIPOCAX, CBSI3aHHBIX C BBHIMOJHEHHEM CYAaMH JIOTOBOPOB C HHOCTPAaHHBIMH TOCYJapCTBaMH 00 OKa3aHUH
MPaBOBOW IMOMOIIM II0 TPa)XXIAHCKUM, CEMEHHBIM W yrojoBHbIM jenam"// "COopHuk mocraHoBineHuid [lnenyma
Bepxosnoro Cyga CCCP (1924 - 1986)". M., 1987

! Tlocranosnenue [Ipesuguyma BC CCCP ot 21.06.1988 N 9132-XI"O Mepax 1O BBINOJHEHHUIO
MexayHapoaHbIX 1oroBopoB CCCP o mpaBoBO#i MOMOIIM MO TPakIaHCKHM, CEMEHHBIM M YTOJIOBHBIM jaenam'//
"Bemomoctn BC CCCP", 1988, N 26, ct. 428
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B OpauHbIX NOpPaBOOTHOIICHHSIX C YYaCTUEM HWHOCTPAHHBIX TpaxiaaH B
HAIlMOHAJIBHBIX TPABOBBIX CHUCTEMax OOJBIIMHCTBA CTPaH B OCHOBHOM
UCIIOJB3YIOTCSL CJIEAYIOIINE BHUABl KOJUIM3UOHHBIX TMPHUBSI30K: JIMYHBIA 3aKOH
(bU3MYEeCKUX JIHII, T.€. 3aKOH TPAXKTAHCTBA WJIM 3aKOH MOCTOSHHOTO >KHTEIIbCTBA,
3aKOH aBTOHOMHOCTH BOJHM CTOPOH; 3aKOH Oojiee TECHOW CBs3M (yalle
NPUMEHSETCS K JUIaM 0e3 rpa)kIaHCTBA); 3aKOH MECTa 3aKII0YeHHs Opaka.

B Poccun B cootBerctBuu ¢ 1. 1 ct. 156, ct. 158 CK P® k dopme Opaka
MPUMEHSIOT KOJUTM3MOHHYIO MPUBSI3KY — MECTO 3akitoueHus Opaka. B cr. 156 CK
P® nposiBasiercs KymyJssilius KOJUIM3MOHHBIX TMPUBS30K, COIMVIACHO KOTOPOMH
YCIJIOBHUSI 3aKII0YeHUs1 OpakoB Ha Tepputopuu PO mis xaxaoro u3 BCTynaroumx B
Opak OIpeAeNaoTCs 3aKOHOJATEIbCTBOM €ro TpPaXXIaHCTBA, C COOJIOJECHUEM
TpeboBanuii MmaTepuanbHOil HOpMbI ctathu 14 CK PO.

3aKkOH aBTOHOMHOCTH BOJIX CTOPOH B KayeCTBE THUMNA KOJUIM3UOHHOU
IPUBS3KU ycTaHOBJEH M. 3 c¢T. 156 CK P®, cormacHo KOTOpOMY IIpY HAJIWYUHU
IPaKIAHCTBA HECKOJIBKMX TOCYAapCTB, MpaBO IMOJJIeXkKallee MPUMEHEHUIO,
OIpEENSIeTCs 0 BBIOOPY 3TOTO JUIIA.

OcHOBHas 11e71b HAIIMOHAJIBHBIX KOJUTM3MOHHBIX HOPM B HCIOJB30BaHUU UX
JUIIb B CIy4ae OTCYTCTBHSI JABYCTOPOHHETO COTJIAIEHUS WM MEXIYHapOIHOM
KOHBEHIHH . [10TOMY BaXKHBIMH SIBISIFOTCS TTOJIOXKEHHS cTaThil 15 KOHCTHTYIHH
P®, a Ttakxke ctr. 6 CK P®, corimacHO KOTOPBIM, KOTJa MEXIYHApOIHBIM
noropopoM P® ycraHOBIIEHBI Ipyrue npaBuia, 4eM NPEeAyCMOTPEHHbBIE B 3aKOHE,
TO IPUMEHSIOTCSI HOPMBI MEKTyHAPOIHOTO JIOTOBOPA.

Cnenyer  OTMETHTh, 4YTO  yKa3aHHas  KOHCTUTYLMOHHAass  HOpMa
YCTAHABJIMBACT  MPEUMYIIECTBO  MEXIYHApPOJIHBIX  HOPM  OTHOCHUTEIBHO
HallUOHAJIBHBIX, & A3TO JA€T BO3MOXKHOCTh NPUMEHEHHSI HOPM HWHOCTPAHHOIO
MpaBa, €ClIM HA HUX JIeJIa€T CChUIKY KOJUIM3UOHHASI HOPMA MEKTOCYAapCTBEHHOTO
JIOTOBOpa, JaXe B CIydasX MPOTUBOPEUHUS OSTOr0 MPUMEHEHUS IyOIuYHOMY

HallMOHAJIbHOMY ITOPSAJIKY.

22 Cm.: ArTokonbckas M.B. Cemeiinoe mpaBo. YueGuuk 3-¢ usa. M.: Hopma. 2010. C. 343.
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MexayHapoaHasi KOJUIM3HMOHHAsE HOpPMa, OTChUIAIONIAsi K MHOCTPAHHOMY
MpaBy, MOJICKAIIEMY NPUMEHEHHUIO B PETYJIHPOBAHUU CEMENHBIX OTHOLIEHU,
nomyckaeT urHopupoBanue ctatb 167 CK P® 00 orpanwmueHun mpuUMEHEHUS
HOPM  HWHOCTPAaHHOTO  3aKOHOJATEIbCTBA  MPOTHUBOPEUAIIUX  MYOJTUYHOMY
poccuiickomy mopsaky. IIpm Tom, Hopma cr. 167 CK P® TOxkEe wnmeer
KOJUIM3UOHHBIA XapakTep, MOCKOJIbKY MOJIOKEHUE, 3aKPEIJIEHHOE B 3TOW CTaThe,
HE MPU3BAHO pa3peuiaTh BOMPOC MO CYIIECTBY, a JUIIb YKa3bIBAET HA MPABOBYIO
CUCTEMY, TIOJIOXKEHHSI KOTOPOH HEOOXOJUMO MPUMEHATH JJIS pa3pelieHus Cropa.
OTa HOpMa OTChUIAET K mpaBoBoil cucreme Poccuiickorn denepanuu B Ciaydasx,
€CIM TPUMEHEHHE IOJIOKEHH HWHOCTPAHHOTO IIpaBa CTaHET IPOTUBOPEUYUTH
pPOCCUNCKOMY ITYOJIMYHOMY MPABOTOPSJIKY, a MOCKOJIbKY OTCBUIOYHBIM XapakTep
CBOMCTBEHEH KOJUIM3MOHHBIM HOpMam, TO, ClieloBaTesibHO, HOpMa cT. 167 CK PD
BKJIIOYAETCSI HE B CHUCTEMY HOPM MAaTepUalbHbIX, a SABJISETCA HOPMOU
KOJUTU3MOHHOTO CEMEWHOTO0 TpaBa.

bonpuive paznuuus  MexAy HAUMOHAIBHBIMM W MEXIyHApOJHBIMU
KOJUIM3BUOHHBIMM HOPMaMH, C VYY€TOM TOTO, YTO HOPMBI JBYCTOPOHHHX
COTJIAIIEHUM ¥ KOHBEHIIMH BXOAST B COCTaB OTEUECTBEHHOI'O CEMEHHOro
3aKOHOJIATEIbCTBA, CIIOCOOHBI CO3/aTh CHUTYaIllMIO, KOTJa B OJHOW TMPaBOBOMU
cuctemMe OyayT oOpa3oBBIBATbCS HE MEHEE JABYX CHCTEMBI KOJUIM3UOHHOTO
3aKOHOAATENbCTBA, JEUCTBYIOLIMX JPYr OT Apyra BHE 3aBUCUMOCTH M YacTO
MPUBOJAIIMX K CTOJKHOBEHUIO MOJIOKEHUN 3aKOHOJaTENbCTBA CTPaH, a, IO CyTH, K
CTOJIKHOBEHHIO MEHTAJIIBHOCTH WM KYJbTYp TOCYJIapCTB, IJie ObLIM MPHUHSATHI ATH
HOPMBI.

Otmetrum ["aarckve KOHBEHIIUH, TMOJOKEHHUSIMU KOTOPBIX OCYIIECTBIISIETCS
KOJUTM3UOHHOE PETYJIMPOBaHNE OpayHBIX MPABOOTHOIICHU, 3aHUMAIOIIHE 0C000e
MECTO B CUCTEME UCTOYHUKOB KOJUTU3HOHHOTO CEMENHOTO mnpaBa: «O 3aKI0YEHUH

. 2
¥ TPHUSHAHWM [EHCTBHTENTBHOCTH OpakoB» oT 14 mapra 1978 roma™ u «O

23 "KOHBEHIUS O 3aKITIOUCHHH H NPU3HAHUM AEHCTBUTEIBHOCTH OpakoB [pyc., aHII.]
(3akmouena B 1. ['aare 14.03.1978)// Mexmynaponnoe gyacTHoe npaBo. COopHUK qokyMmeHTOB.- M.: BEK,
1997. C. 699 - 704.
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MIPU3HAHUU DPA3BOJOB M PEUIEHUW O PA3ACIbHOM >KHUTEIBCTBE CYIPYroB» OT 1
nroHg 1970 roz[aZ4.

O neoOxomumocTr ydactuss P® B 3THX KOHBEHIMSX CBHUACTEIBCTBYIOT
BO3HHMKAIONIME B TIPOIECCYaATbHOW cdepe HOPMATUBHOTO PETyIUPOBAHUS
CEMEHHBIX MPABOOTHOIIEHUH C YYaCTHEM WHOCTPAHHBIX TPaK/laH, a TaKkxKe JUI] 6e3
IPaKJIaHCTBA POOJIEMBI.

COOTBETCTBEHHO, Y4acTHE B BBINICHA3BAHHBIX KOHBEHIIMSIX YIPOCTUIO OB
paspelieHue CHOPHBIX MOMEHTOB J€J1 O 3aKJIIOYEHHH, MpeKpalieHuu Opaka,
MPU3HAHUU €ro JEWCTBUTEIBHBIM JIMOO B ONpPEACICHUHM OCHOBAaHWUU MPU3HAHUS
Opaka HEJIEHCTBUTEIbHBIM, B M30paHUM IpaBa, IMOJUICKAIIETO MPUMEHEHHUIO K
TAKAM OTHOIIEHUSIM.

Pacimimpenue HOpMAaTHBHOTO peryiaupoBaHusi B cdepe KOJUTM3UOHHOTO
CEMEMHOIr0 IpaBa, JajbHEUINas JeTalU3alMs KOJUIM3MOHHBIX ITOJOKEHUU
COOTBETCTBYIOT 001EeMUPOBOIA IIPaKTHUKE. [Iponeccer KoJu(UKaIuu
MEXKIYHApPOJIHOI0 YaCTHOT'O MpPaBa SIBJIIOTCS OJHOM W3 TJIaBHEWIIMX TEHACHLMMN
pa3BUTHSL JTAHHOTO npaBaZS. Ha coBpemeHHOM »3Tame pa3BuUTHUS HalW4yue B
roCy/1apCTBE TAKOTO PETYJIUPOBAHUS BO MHOTOM CIIYKUT CBOETO POJa MPU3HAKOM
[IMBUJIM30BAHHOCTH, TPHOOIIEHHOCTH K CTpaHaM, aKTHUBHO BOBJICUEHHBIM B
MHPOBOM KYJbTYPHBIM M 3KOHOMHYeCckui mnporpecc. CornacHo ct.156 CK P®
nopsiiok U ¢opma 3akitoueHus Opaka Ha Ttepputopuun P®D ompeneneHs
3akoHOJaTeIbCTBOM Poccuiickort deneparuu. YciaoBus 3akitodeHusi OpakoB Ha
tepputopun PO omnpenenstoTcss B OTHOIICHUHM Ka)J0T0 M3 BCTYMAKOIIMX B Opak
JIUI, 3aKOHOJATEIbCTBOM TOCYJapCTBA, YbUM TPaXJAHUHOM SIBJISIETCS JUIO Ha
MOMEHT 3aKjroueHus Opaka, ¢ coOmtojeHuemM TpedoBaHuii ctathu 14 CK PO B
OTHOIIIEHUH T€X 00CTOATEIHCTB, KOTOPHIE MPEMSITCTBYIOT 3aKIFOUCHUIO Opaka.

AHanoruyHbIe MPaBUIA COACPKUT U 3aKOHOIATEITHLCTBO OOJBIITMHCTBA CTPaH

— yuactaury CopapyxectBa: ctathd 163 CemeliHoro konaekca PecnyOmuku

4 "KoupeHuus o MIPU3HAHMUYU PA3BOJOB M PELICHUI O pa3fe’bHOM JKHUTEIbCTBE Cynpyros" [pyc., aHri.]/
MesxayHnapoanoe gactHoe npaBo. Coopuuk gokymentos.- M.: BEK, 1997. C. 674 - 680.
 Mapsimesa H.W. CemeiiHble OTHOLICHHS ¢ yaacTreM uHOCTpaHies. M.: Hopma. 2011. C. 16 — 17.
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KBIpFI:ICTaHZG, ctaths 195 CemeliHoro Kogekca TypKMeHI/ICTaH327 u 1.1. Henb3s He
ormetuTh Kopekc PecnyOmuku Kazaxcran, B rnaBe 32 «lIpumeHeHne HOpM
OpauHO-ceMeiHOTo 3akoHoAaTenbcTBa PecryOmukm Kazaxcran k smmam  6e3
TPXKIAHCTBA W WHOCTPAHIIAM» KOTOPOTO, BOOOIIE HE COACPKUTCA KAKUX-THOO
NPEANUCAHNN Ha  JTaHHBIN cuer®®, Jpyroi mnoaxox K PeEryJupoOBaHUIO
paccMaTpUBAEMbIX OTHOIICHUH MBI MOYKEM MPOHAOIIOAATh B KOAU(MUIIUPOBAHHBIX
HMCTOYHUKAX CEMENHOT0 3aKOHOAATEIbCTBA HEKOTOPBIX cTpaH — yyactHul CHI'.

Tak, cratbst 276 CemenHOTO KOJEKca YKpaI/IHBIZQ, ctathd 229 Kouekca o
Opake U ceMbe Benapycy130 MPEAYyCMOTPEINIA, YTO Opaku TpakJIaH MHOCTPAHHBIX
rocyJapcTB Ha TEPPUTOPUU  JAHHBIX CTPAaH  3aKJIIOYAKOTCS  COIVIACHO
HaIlMOHAJIBHOMY 3aKOHOJATEIbCTBY.

BakHO OTMETHUTB, UTO TAKUE MOJIOKEHUS TPOTUBOPEYAT cTaThe 26 MUHCKOU
KOHBEHIUH ", B COOTBETCTBHH C KOTOPOIl YCIOBHS 3aKIIOYCHHS OPAKOB IS
KOKJIOro U3  OyAylux  CYNPYroB  ONPEACNSIOTCS  3aKOHOJATEIhCTBOM
JloroBapuBaromiercss CTOPOHbI, YbMM T'PaXJIaHWHOM OH siBisiercs. Ilpu ToMm, B
4acTU COOJIIOAICHUS YCJIOBUM 3akitoueHus Opaka JOJDKHBI — COOJTIOAATHCS
TpeOoBaHUsI 3aKOHOAATeIbCTBA JloroBapuBalomieiicss CTOPOHBI, B Mpejaesax
TEPPUTOPUH KOTOPOH, Opak 3akiroyaeTcs. Takum o0pa3oM, B Clydasx CIopa
yYKa3aHHbIC TOJOXKEHUsI OEOPYCCKOTO U YKPAMHCKOTO 3aKOHOJATENhCTBA HE
JIOJDKHBI TIPUMEHSTHCS, TaK KaK OHM MPOTHUBOPEYAT HOpPMAaM MEKIyHApOIHOTO
corameHuss — MUHCKOM KOHBEHIIUU.

[IpencrapisieTcsi, 4TO OCHOBHBIE IPOOJIEMBI IMPABOBOTO PETYIHPOBAHUS
OpayHO-CEeMEWHBIX OTHOIICHHN C y4acTHEM HWHOCTPAHHBIX TPaXKJaaH W JUIl 0e3

rpaxagaHCTBa 3aKIIOYarOTCA B HCECOBIAACHHUMW HAIIMOHAJIBHBIX KOJJIM3WMOHHLIX

% Cemeiinblii komeke Koipreisckoii Pecry6ummkn// http:/cbd.minjust.gov.kg/act/view/ru-ru/1327

% Cemeiinsiii komeke Typkmenucrana// http://www.turkmenistan.gov.tm/?id=779

B Komekc Pecny6imku  Kasaxcran  or 26 gekabps 2011 roma  Ne  518-IV//
https://zakon.uchet.kz/view/97611/

9 Cemeitnblit komexc Ykpanusl (¢ m3MeHenuamu ot 19.10.2016)// http:/meget.kiev.ua/kodeks/semeyniy-
kodeks/
%0 Konekc PecrryGnukun Benapycs 0 Bpake u Cempbe// http://kodeksy-
by.com/kodeks_rb_o_brake i_semje.htm

81 "KomBeHIuMs 0 MPaBOBOil TOMOIIM | IPABOBBIX OTHOIICHHSX [0 FPAXIAHCKIM, CEMCHHBIM H yTOIOBHBIM
nemam" (3akmrouena B r. Munucke 22.01.1993) (Bcrymuma B cmry 19.05.1994, mns Poccuiickoit ®enepamnvn
10.12.1994) (¢ u3m. ot 28.03.1997)//CIIC Koncynwsrantllimtoc
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HOPM, & TaKXe€ B CTOJIKHOBEHWH METOAMK IPABOBOTO PETYJIUPOBAHUA, TO €CTh
HAIlMOHANBHBIX U  MEXKAYHAPOJHBIX KOJUIM3MOHHBIX HOPM. OTO CHOCOOHO
CIIPOBOIIMPOBAThH HAPYIIEHUS POCCUUCKOTO 00IIero myOJIudHOro MopsIKa, B CBOIO
ouepeqlb, KOTOpbIA (HOPMUPYETCS COTJIACHO CUCTEME MAaTEpUANIbHBIX HOPM U
OOIIETIPUHSTHIX HOPM HpaBCTBEHHOCTH Poccuiickoi deneparumu.

['JTABA 2 ITPABOBOE PEI'YJIMPOBAHUE 3AKJIFOUEHUA BPAKA C
YUACTUEM NHOCTPAHHBIX I'PAKIAH U JINL BE3 I'PAXKIAHCTBA B

P®

2.1 HeoOxomuMmble ycinoBUsS JJiA 3aKJIOUYEHHUs Opaka C ydacTUEM

HHOCTPAHHOTI'O I'paKAaHHWHA

BaxxHpIM BOmpocoM 3akiO4eHHs OpakoB C Y4YacTHEM HWHOCTPaHHBIX
TpaXJaH, a TakkKe JUIl 0e3 TpakIaHCTBA, MPEKIE BCETrO, SBISIOTCS YCIOBUS
3aKJTIOYEHUS] TMOJOOHBIX COI030B, a TakKe COOJIOJIEHHE YCTAHOBJIEHHBIX
TpeOOBAHMI O MPEMATCTBUAX K 3AKITIOYEHUIO OPAKOB.

Cnenyer OTMETHTh, YTO KOJUIM3MOHHBIE HOPMBI CEMEWHOTO TIpaBa
roCcyIapCTB OTIMYAIOTCS pazHooOpaszueM. Hannuue npensTcTBUi 7151 BCTYIUICHUS
B Opak, OpayHas MpaBOCHOCOOHOCTb, BO MHOTHUX CIydasiX OINpEJeSICHbl JTUYHBIM
3aKOHOM KaXKJIOTO CympyTa.

Bo Bpemena CCCP c¢ 1947 nmo 1953 r. B Hameidl crtpaHe Opaku cC
WHOCTpPAHIIAMH W JIMIIaMH O€3 TpakJIaHCTBa BOBCE ObLIM 3amperieHbl. CeroaHs
WHOCTPAaHHbIE TpaXkJaaHe, Juia 0e3 TpaKJaHCTBAa MPUPABHEHBI B TIpaBax K
POCCHIICKMM TpaXkJlaHaM, OHHM BIIpaBE BCTYMaTh B OpakW W C POCCHUSHAMHU, U C
rpakJjaHaMy WHOCTPAHHBIX TOCYIapPCTB KOO0 nuiamMu 6e3 Tpak1aHCTBa.

dakT 3aKIr04YeHHs Opaka HE OKa3bIBAaeT BIUSHUS HA TPAXITAHCTBO CyMNpyTa.
Cornacno ct. 8 dexnepanbHoro 3akoHa «O rpakIaHCTBE PCD»32, 3aKJII0OUYEHNUE U

pacTopxkeHue Opaka MEXIy TpakgaHuHOM Poccuu u nwmom, He 001aJaroImM

% ®enepanprpii 3akoH or 31.05.2002 N 62-®3(pex. or 01.05.2016)"O rpaxmanctBe Poccmiickoit
®Deneparun'"//"Poccuiickas razera”, N 100, 05.06.2002.
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rpaxaanctBoM Poccuiickoit ®denepanuu, He mOBiIEYET 3a COOOH HM3MEHEHHE
IPpaK/1aHCTBA BBIICYKA3aHHBIX JIMII.

VYcnoBus 3akimoueHust Opaka B Poccum ompenmenstorcss I Kaxaou W3
BCTyHAlOIIMX B OpaKk CTOpPOH, 3aKOHOJATEIbCTBOM TOIO TOCYAApCTBA,
IpaKJaHUHOM KOTOPOIO SIBJIIETCS CTOPOHA B MOMEHT 3aKJIIOUEeHMsI Opaka, mpu
cobmonenun TpeboBanuii crarbn 14 CK P® o nmpenmarcTBUsSX K 3aKIOYEHUIO
Opaka.

B geiicTByromeM ~— OTEYECTBEHHOM  CEMEMHOM  3aKOHOJATENIbCTBE
IIPEAYCMATPUBAIOTCA KOJUIM3MOHHBIE HOPMBI, OCYLIECTBIIIOIINE PETYIMPOBAHUE
OpayHBIX TPABOOTHOIICHUM C YYaCTHEM WHOCTPAHHBIX TpaXKlaH, TJIABHBIM
MPUHIIUIIOM KOTOPOIO CIY>KUT MPEIOCTaBICHUE MPAB MPUMEHEHUS HHOCTPAHHOTO
3aKOHOJATENbCTBA.

Tax, 10 OTHOIIEHHUIO K MHOCTPAHHBIM I'paXkIaHaM HEOOXO0IMMO COOJII0/IEHNE
TpeOOBaHMI 3aKOHOJATEIbCTBA CTPaH, Tpa)KAaHaMU KOTOPBIX OHHU SIBISIOTCS, O
MPEMSATCTBUAX K 3aKII0YEHUI0 Opaka, OpayHOM BO3pacTe.

[Ipu 3akmrouennn OpakoB Ha TeppuTopuu Poccuiickoit @eaepannu yuTEHbI
JIOJDKHBL OBITH TIpaBUJia 3aKOHOJATeNbcTBa P® B OTHOIIEHUU MPEMSITCTBUM
3aKII0YeHus: Opaka, ycTaHoBieHHBIX cTtathbeilt 14 CK PO, naxe B ciydasx ecinu
HallMOHAJNbHBIA 3aKOH BCTYNAKOIIUX B Opak JMI], YCTaHABIMBACT HaWMEHEE
CTporue TpeOOBaHUS K MPEMATCTBUSAM K Opaky. CremoBaTenbHO, BCTyHAlONIUE B
OpayHble OTHOIICHUS HE JIOJDKHBI COCTOSITh B 3alPEIICHHBIX POCCUMCKUM
3aKOHOJATEIbCTBOM CTENEHSAX POJACTBA, COCTOSATH B HE PACTOPTHYTOM Opake,
ABJISITHCS B OTHOIIEHUU JIPYT APYra YCHIHOBUTEJIEM M YCHIHOBICHHBIM WM B CUITY
CyAeGHOTO PEIICHHS OBITh IPH3HAHHBIMY HEISECIIOCOOHBIMIU .

Ecnmu 3akOHOIATENBCTBO TOW CTPaHbl, IPaXKJaHAMU KOTOPOM SIBJISIFOTCS
BCTyMaroime B Opak, TOMyCKaeT 3aKIF0YeHIEe OpaKoB C HEACECTIOCOOHBIM JIUIIOM B
NEepUOAbl TaK HA3bIBAEMOTO «IIPOCBETIEHHOIO» MPOMEXKYTKA IIPU COTJIACHUH

OTIEKYyHa, 3aKJIFOUCHHE JaHHOTO Opaka Ha Tepputopuu PO HEBO3MOXHO, TaK Kak

¥ Becenkosa E.E. KoIH3HOHHBIE POOIEMbI 3aKTIOUCHHS H PACTOPIKCHHs Opaka / 3aKOHOJATEBCTBO 1
skoHomuka. 2014. N 8. C. 66 - 71.
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sto mpotuBopeunt c1.14 CK P®. To xe kacaeTcs 3aKJIFOYEHUS MOJIUTAMHOIO
Opaka. OHO He JOIyCKaeTcd W B TEX Clydyasx, €ClM BCTyMaroume B Opak -
TpakJIaHe TOCYAapCTB, MPU3HAIOIIMX MTOJIUTaMHEIE OpaKH.

Ecnu WHOCTpaHHBIM 3aKOHOAATEIBCTBOM YCTAaHOBJIEHBI O0JIE€ KECTKHE
TpeOOBaHMs B CPABHEHUHU C POCCHUICKUM 3aKOHOM, JTAHHBIE TPEOOBAHMS JOJIKHBI
BBITIOJIHATHCS. Tak, B HEKOTOPHIX CTpaHaX HE JOMYyCKAaloTCsI Opaku ¢
JIBOIOPOJIHBIMU OpaThsIMU M CECTpaMH, pasperiaembie B Poccun. DTO 3HAYMT, YTO
Ha  Tepputopun PDd  Opak  Mexay — rpaxaaHamM, — HalMOHAJIbHBIM
3aKOHOJATEIBCTBOM OJHOIO M3 KOTOPBIX 3alpellaloTCs Takue OpakH, HE CMOXET
ObITh 3akitoueH. K mpumepy, cornacHo nyHKTy 6 cT. 11 CK ApMenun 3amnpeiieH
Opak MexIy AeTbMU OpaTheB W cecTep Marepu u otia. CiaegoBaTeiabHO, Opaku
MEXIy TpaxaaHaMu APMEHHHU, COCTOSIIIUMHU B JJAHHOM CTENEHU POJCTBA, OyAyT
HE BO3MOXHBIMHM Ha TeppuTOopuu Poccuiickoi @enepauHHBA'. OnHako ceMeitHoOe
3aKOHOAATEIBCTBO ApPMEHUM HE TNpeAycMaTpPUBAET KOJUIM3UOHHOM HOPMBI,
JIeTaoIe Ha OTCBUIKY Ha 3aKOH TPaXKIAHCTBA CYIPYrOB, NMPUMEHSEMbBIA MHpH
peructpanuu OpakoB Ha TEPPUTOPUM HMHOCTPAHHOTO TOCyAapcTBa. A,
CJIeI0BaTEeIbHO, JJIS TPU3HAHUS Opaka TrpaxKJaHKu APMEHUU U POCCUKCKOTO
rpakJaHWHa, coBepuiaeMoro Ha Tteppuropun Poccuiickon @enepanuu, He
0053aTENbHO COOMIOAEHUE HOPM O MPEMATCTBUAX K 3aKIIIOUEHHIO Opaka ApMEHUH,
eciu  COOJIIOJIGHBI HOPMBI  3aKOHOJATENhCTBA TOCYJapcTBA - MeECTa €ro
3aKJTIOYEHHUSI. JTO TIOJIOKEHHE TaKKe BBITEKAET U3 CyAeOHOTO pelieHus
anesuanuoHHoro cyaa EpeBana mo ucky I'. OranecsH o TpeOOBaHMM NpPHU3HATH
Opak ee Jo4yepHw HEJACHCTBUTEIBHBIM, B YeM OBLIO € OTKa3aHO Ha OCHOBAaHUU
OTCYTCTBHS TAKOW KOJUTM3UOHHOU HopMBI35.

B cnywae Hamuuus y Jnuna rpaxigaHCTBA HECKOJIbKUX HWHOCTPAHHBIX
rocyAapcTB, OyAeT MPUMEHSETCS 3aKOH 10 BHIOOPY JAHHOTO JIMIIA, TIPU TOM MECTO

KUTCIBCTBA, MCCTO POXIACHHUA TAKOI'0 IpaXKagaHrMHa HE HMCIOT HOPpUINYCCKOTO

% Cemeitnsbiit konexc Pecry6muku Apmenus: 3P -123-H ot 8 gexa6ps 2004 r. Ipumst HanuosamsHbM
CobGpanuem 9 Hos0pst 2004 r. Epesan 3P-123-H. r. // O¢unnansusie Benromoctu Pecyoinkn Apmenus. 2004.

® Ilpaktnka Kaccammonnoro cyma. H. 247 Hacnencrennoe npaso (2006-2014) / C. Acarpsin. Usnanue
Pen., 2015. - 508 c.
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3HaueHus. B ToM ciydae, Korjga JuI0 MOMHUMO TPa)XXJaHCTBA WHOCTPAHHOIO
rocyJapcTBa MMeEeT W rpaxaaHcTBo Poccuiickoit ®denepannu, TO K YCIOBHUSIM
3aKJIIOUCHHS Opaka OyJleT MPUMEHSThCS 3aKOHOIaTeNIbCTBO PO.

Tak kak ceMeWHO€ 3aKOHOJATeNnbCTBO M. K 4. 1 cr. 72 Koncturyuuu PO
OTHECEHO K coBMecTHOMY BeneHuto PD u ee cybwekrtoB, a cr. 13 CK PO
JOMYCKAeT PEeryJIMpOBaHUE PsAJla YCIOBHI BCTYIUIEHHS B Opak 3aKOHOAATEIbCTBOM
cyObekToB P®, BO3MOXHBI HEKOTOpPHIE OCOOCHHOCTU B YCIOBHUSAX 3aKIIOUYCHUS
OpakoB B cyObekTax ®denepanuu. [Ipu oTChUIKE KOIM3MOHHONW HOPMBI ITyHKTa 2
cT. 156 CK PO k poccuiickomy 3aKOHOAATEIBCTBY JaHHBIE OCOOCHHOCTH JTOJKHBI
YUYUTHIBATHCS.

Urak, B coorBeTcTBUM C 1. 2 cT. 156 CK P® ycnoBus 3akitoueHus Opaka Ha
tepputropun PO omnpenenstorcss A KaKIOro W3 BCTyHalomUX B Opak JHIl,
3aKOHOAATEIBCTBOM T'OCYJApPCTBA, YbUM T'PAKIAHUHOM JIUIO SIBISETCS HA MOMEHT
3aKkiroueHus: Opaka. CreoBaTenbHO, NPHU 3aKIOYEHUH Opaka Ha TEppPUTOpPUHU
Poccuu, nHOCTpaHHbIC TpaXaaHe HE CBS3BIBAIOTCS HEOOXOIUMOCTBIO JOCTHKEHUS
OpauHoro Bo3pacta, mpeaycMorpeHHoro cr. 12 CK P®, korjga mo 3akoHy HX
rocyiapcTBa JOMYIIEHO 3aKioueHue Opaka B HauOoyiee paHHEM BO3pACTE, YEM B
Poccuun. Ho ecnm nHOCTpaHHBIM 3aKOHOAATEIIECTBOM IIPEAYCMOTPEH YPE3BBIUANHO
HU3KUM OpauHbIi BO3PACT, TO MOXKET OBITh OTBEPTHYTA PETUCTPALIMs TAKOTO Opaka
HAa OCHOBAaHWW TPOTHUBOPEUUN POCCUUCKOMY IMyOJMYHOMY TOPSAJIKY, OCHOBaM
MOpau ¥ HpaBCTBEHHOCTU. C JAPyroil CTOPOHBI, IO OTHOUIEHUIO K MHOCTPAHHBIM
rpakjaHaM MOXET CYUIECTBOBAaTh OOS3aHHOCTh B COONIOACHUU YCIOBUM
3aKmroYeHus: Opaka, He mpexycMmarpuBaembix CK P®, HO 3akperiseMblx B HX
HallMOHAJIBHOM 3aKOHOJIaTEIIbCTBE.

Crnenyrommii MOMEHT, Kak YyKe OBUI0 OTMEYEHO, 9TO 00s3aTeIbHOe
coOmto/ieHne TpeOOBaHUS POCCHMCKOTO 3aKOHOJATEIhCTBA B  OTHOIICHUU
MPENSATCTBYIONINX 3aKIIOYEHUI0 Opaka OOCTOSITENbCTB, YCTAHOBICHHBIX CTaThel
14 CK P®. B caywyasx OTCYTICTBHS JpPYroro IPaBOBOTO PETyJIUPOBAHUSA,

3aKpPCIIACMOro B MCKAYHAPOAHBIX AOroBOpax, COIJIACHO CTAaTbH 13 «3akoHa 00
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AKTAX TPAXKTAHCKOTO COCTOSHHS . HHOCTPAHHBIE IPAKIAHE TIPH TT0Jade B OPraHbI
3AI'C 3asgBieHuss O BCTYIUIGHUM B Opak JOJDKHBI IPEIOCTaBUTh CIPABKY,
JIETAIM30BAHHYIO €r0 KOHCYJIbCKAM YUPEXKICHUEM, ITOATBEP/KIAIOIIYIO, YTO OH HE
COCTOMT B OpayHbIX OTHOILIEHUSAX, BBIIAHHYIO KOMIIETEHTHBIMU OpraHaMU WJIU
KOHCYJIHCTBOM (WJIM TIOCOJIBCTBOM) TOCYJapcTBa CBOEro TpaxaaHcTBa. Opral
3AI'C Takke yYINOJIHOMOYEH TpeOOBaTh OT MHOCTPAHHBIX TIPAXKJIaH JOKYMEHT,
HNOJATBEPXKIAIOLIMI  NpeKpalleHue MpexHero Opaka. JlaHHoe  mpaBuio
pacipoCTpaHEHO M Ha JHI 0e3 IpaKIaHCTBA, CIPABKM U JTIOKYMEHTHI KOTOPBIM
BBIIAIOT KOMIIETEHTHBIC OPTaHbl TOCYAAPCTBA TTOCTOSHHOTO MECTA IPOKHBAHKS - .

B TON cBA3M, YTO 3aKOHOJATEIBCTBOM psAa TIOCYIApCTB YCTAHOBIICHO
yCIIOBHE 00s3aTENBHOTO MOJTYYEHUS! pa3pelieHUss B KOMIIETEHTHBIX OpraHax Ha
Opaky ¢ MHOCTPAHHBIM Tpa’kJaHaMH, a, COOTBETCTBEHHO, MPU3HAETCA TaKol Opak
B CHJIy IIOJIy4a€MOI'0 pa3pelleHUs, IIPU NpUEME 3asBICHUS POCCUMCKHAE OPIaHbl
3AI'Ca 00s13aHbl Y HHOCTPAHHOTO 3asIBUTEINS BBISICHUTh, TPEOYETCs U MOJTyYEHUE
JIAHHOI'O paspelleHus. JJaHHOe MPaBUiIO0 OTHOCUTCS K IIPOLIECCYAIbHOMY IOPSIKY
3aKJII0YEHUS OpaKka ¢ MHOCTPaHHBIMU IPaKIaHAMH.

Heo0xoaumMo OTMETUTH OTCYTCTBHE KOJUIM3UOHHOW HOPMBI B CEMEITHOM
3akoHojaTenbcTBe PD, KOoTOpas oTchliana Obl K HOPME 3aKOHA O TaKOM YCJIOBUHU
3aKJII0YEHUS] OpaKka ¢ MHOCTPaHHBIMU IpaXkJlaHaMHM, Kak JOOPOBOJBLHOE U B3AUMHOE
COTJIACHE MY)KUMHBI W KCHIIUHBI, YTO SBJIICTCA 3HAYUTEIBHBIM YIYIIECHUEM B
IPAaBOBOM PETYJIHUPOBAHMM PAacCCMaTpPUBAEMOIO0 HMHCTUTYTa. OTO CIOCOOHO
CIPOBOLIMPOBATh BO3HUKHOBEHHME OJHOIMOJIBIX OpakOB MEXJYy HHOCTPAaHHBIM U
POCCHUHCKUM TpaXAaHMHOM TIIOCPEACTBOM 3aKJIIOUEHHUsI Opaka B HMHOCTPAHHOM
roCcyAapcTBe, M0 3aKOHAM KOTOPOTO MOJ00HbBIE OpaKH I0MYCKAIOTCS.

B TakoMm ciydae K pOCCHHCKOMY TpaXIaHWHY TPUMEHSTHCS OyaeT

KOJUIM3MOHHAs HOPMa O CO6J'IIOI[€HI/II/I Tpe6OBaHI/If/‘I O IPCIITCTBUAX 3aKIIOYCHHA

SGCDGL[epaJ'ILHHﬁ 3akoH oT 15.11.1997 N 143-®3 (pex. or 30.03.2016) "OO6 axrax rpakxJaHCKOTO
cocrosiaus” // CIIC "Koncynbrantllmoc".

3 AnemmsuonHoe onpeneneHne MypMaHcKkoro obnactaoro cyna ot 23.10.2013 mo geny N 33-3650//CIIC
Koncynprantllntoc
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Opaka, B epeuyHe KOTOPOTO HE MPElyCMATPUBAETCS MPABUIIO 3aMIPETa OTHOIMOIBIX
OpaKoB.

Kpome 3TOro, orCcyrcTBHE KOJUIM3MOHHOM NPUBSI3KM K HAIHMOHAIBHOMY
3aKOHY POCCHHCKHX TpaXKJaH OTHOCHUTEIBHO YCJIOBUH 3aKIIOYCHHUS Opaka
PacTOJIKOBAaHO MOXET ObITh, KaK JOIYIICHUE 3aKIIIOUeHUs Opaka ¢ MHOCTPAHHBIM
rpakJIaHUHOM B HMHOCTPAHHOM TOCYJIapCTBE B KOMIIETEHTHBIX OpraHax 0e3
TOOpPOBOJIBHOTO M B3aMMHOTO COTJIaCUsi CTOPOH, KOTrJa Takoe COorjlacue He
MPEAYCMOTPENI0 MHOCTPAHHOE 3aKOHOJATENbCTBO. B cilyyae mpu3HAaHHS COKO3a
HEJICICTBUTEIbHBIM, JAHHOE HAPYIICHUE HE CTAHET CIYKUTh OCHOBAHUEM IS
ATOr0 IPU3HAHMSA, MOCKOJBKY II0 POCCHUMCKOMY IpaBy, OCHOBaHWUS MPU3HAHUSA
HEJICUCTBUTEILHOCTH Opaka oOmpenensTbcss OyayT IO 3aKOHOJATEIhCTBY
roCy1apCTBa - MECTA €r0 3aKJIFOYEHHUS.

[logoOHast cuTyamnusi Takke BO3MOXKHA TMpU 3aKIIOYeHUH Opaka B
poccuiickux opraHax 3AI'Ca, ¢ ydacTueM HHOCTPAaHHOIO Tpa)KIaHWUHA, €CJIU
HallMOHAJIbHBIE YCIIOBUSI, TOJIEKAIINE TPUMEHEHHUIO B OTHOILIEHUM MHOCTPAHHOTO
rpakJIaHUHA, HE COJIepIKAT MPUHIIMIA JOOPOBOJIHLHOCTH.

B cuny atoro, npencrapisieTcs Heaecoo0pa3HbIM NPEII0KUTh JOTOTHEHUE
MepeUHsl YCJIOBUH, O0OSA3aTENBbHBIX K COOJIIOJICHHIO TPH 3aKIIOUYCHHH Opaka ¢
MHOCTPAHHBIMH TpaXJaHAMU BHE 3aBUCMMOCTH OT MeECTa 3aKJIIOYCHUS, IyTEM
BHECEHUSI B HETO OTCYTCTBUSI B3aUMHOIO COIJIACHS KCHIIMHBI U MYXYUHBI Kak
00CTOSITEIHCTBA, MPETSTCTBYIONIETO 3aKIIOUCHHIO Opaka.

[IpoTuBOpeureM B peryJupoOBaHUU 3aKIOUEHUs] Opaka C WHOCTPaHHBIMU
rpaKJIaHaMU SIBJISIETCS 3aKPEIUIIEMOE B KOJUIM3MOHHBIX MONOXKEHUsIX CeMenHoro
koaekca Poccuiickonn @enepaunu  OpaBWIO, KOTOPOE  ONPENENSieT IO
HAIMOHAIPHOMY 3aKOHY KaKOW M3 CTOPOH OIpeAeNsThcs OyayT TpeOoBaHUS
NPEensSTCTBUNA K 3aKiioveHuto Opaka. Tak, B ciydae 3akiioueHMHd Opaka Ha
tepputropun PO, cornacuo n. 2 cr. 156 CK P® OynyT onpenensarbcst yCiaoBHUs MO

3dKOHOHATCIIbCTBY T'PaXIAaHCTBA CYHPYIroB TIIpu  YCJIOBHHU 00513aTeNLHOrO
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coOmoieHrs TpeOOBaHUM MO OTHOLICHUIO K 0OCTOSITENIbCTBAM, MPEMATCTBYIOIINX
3aKITFOYCHHIO OpaKa’.

Tem He menee B 11. 2 cT. 157 CK P®, rae 3akperisiercs paBo HUHOCTPAHHBIX
TpaXJaH 3aKIIOUYCHHUsS] OPaKkoB B JUIUIOMATHYCCKUX YUPEIKICHUSX CBOCH CTPaHBI
Ha TeppuTopuu PD, oTCyTCTBYET KOJUIM3UOHHAS MPUBsI3Ka, KOTOPasi OTChIIana Obl
Ha HOPMY POCCHICKOTO TpaBa O COOJIIOJCHWH TPEeOOBAaHWUN IO OTHOIICHHUIO K
NPENSTCTBUAM K 3aKJIIOUEHHIO Opaka.

He npenycmotpenne ananornyHoit npuBsizkud B nyHkte 1 cr. 157 CK PO,
e pedyb BeAeTCSs O TMpaBe POCCUMCKUX TpaxkaaH 3aKIiO4YUTh Opakud B
JUTIIOMAaTUYECKUX U KOHCYJIbCKUX YUPEKICHHUSIX B HHOCTPAHHOM TOCYJapCTBE, HE
BBI3BIBAET COMHEHHUS MO MOBOJY oO0s3aTeinbHOCTH cobmoaeHus cr. 14 CK PO.
OpnHako, HA TEPPUTOPUHA MHOCTPAHHBIX MOCOJBCTB, KOHCYJILCTB B PD BO3MOKHBI
Opaku u 0e3 cobmonenus Tpebosanuii ctatb 14 CK PD, Tak kak Ha TEppUTOPUU
KOHCYJIbCKOT'O YUPEKJICHUS U TUIIOMATHYECKOrO MPEICTABUTENBCTBA MOJIHOCTHIO
JIEMCTBYET HAIIMOHAJIbHBIN 3aKOH.

COOTBETCTBEHHO, MPUHLMI MOHOTaMuH, 3akperuisiembii B cT. 14 CK PO,
MpU pErucTpaluv Opaka MEXJy HHOCTPAHHBIMHU Tpa)kJaHaMHU Ha TEPPUTOPUU
Poccuiickoit ®enepanuui MOkeT ObITh HapylueH. [IpudemM 3TO COOTBETCTBYET
HOPME POCCHUHCKOTO 3aKOHOJATEIhCTBA O MPU3HAHUM OpakoB HHOCTPAHHBIX
rpaXJaH, 3aKIOYaeMbIX HAa TEPPUTOPUHU HWHOCTPAHHOTO TOCyAapcTBa MpH
COOJIIOJICHUM  3aKOHOJATEIhCTBA  MECTa  €ro  3aKJIYeHus, TO  eCTh
3aKOHOJATEILCTBA 00 YCIOBUSIX, TIOPSAAKE U MPEMATCTBUAX K 3aKJIIOUCHUIO Opaka.
DT0 coCOOHO MPUBECTH K MPU3HAHKIO MTOJIMTAMUU Ha TeppuTopun Poccuu B cuty
3aKOHA MHOCTPAHHOI'O F'OCY/1apCTBa.

Cpenu ycnoBuit BCTyIUIeHHS! B Opak Ha Tepputopun PD, MOXHO BBIICIHUTH
OPUHIIMIT MOHOTaMHOCTH, TIOJIUTAMHUS K€, B OOJIBIIMHCTBE COBPEMEHHBIX
roCyIapCTB 3alpeniacTcsi, OJHAKO B MYCYJbMAaHCKUX CTpPaHaX JAAHHbBIC TPATULIMU

BCC €IIIC CHUJIBHBI.

% Japekuaa M.M. IIpaBoBoe peryaupoBaHHE OTHONICHHH IO 3aKIIOYEHHIO M PACTOPKCHHIO Opaka,
CBSI3aHHOTO C MHOCTpaHHBIM 3eMenToM // CoBpemennsiii ropuct. 2013. N 3. C. 51 - 59.
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[ToTeHIMaANBHBIM, KENATENbHO OOA3aTEIbHBIM YCIOBUEM IS 3aKJIHOYEHUS
Opaka cuuTaTh MOXHO MEIUIIMHCKOE OOCJEJOBaHHME BCTYHAIOIIMX B OpaK JIHUII.
TakuMm nuIIaM Ba)KHO 3HATh KaK MOKHO OOJBIIE O COCTOSHUU 3JI0POBBS JIPYT
npyra. HeocBemOMJIEHHOCTh B OATHX BOINpPOCaX MOXKET MPUBOJUTH K
HEOJIaronpusiTHHIM NocieacTBusM. B atoit cBasy, cT. 15 CK PO npenycmarpuBaer
BO3MOXKHOCTh MEIHMIIMHCKOTO OOCJIEIOBAaHMS BCTYIAIOIIMX B Opak JWI], a TAaKKe
KOHCYJBTUPOBAHME HX IO MEAUKO-TEHETUYECKHMM BOIPOCAM, BOMNPOCAM
IUIAHUPOBAHUSI CEMbU, UYTO COOTBETCTBYET TpPEOOBAHUSIM 3aKOHOAATENIbCTBA B
061IACTH 3APABOOXPAHECHHS .

CokpbITHE OJHUM U3 BCTYNAIOIIKUX B Opak i, Hamuuus y Hero BUY-
uHdekunu, cornacHo 1. 3 cr. 15 CK PO, npenocrapisieT npaBo oOpalieHus B Cy
IPYroMy JIMILY ¢ TPeOOBAHHEM O MPH3HAHHH OpaKa HeIeHCTBHTEIBHBIM . B 3THX
cinyvasx, Kak cienyet u3 1. 4 ct. 169 CK P®, cynpyr MoxkeT NpeabsBUTh UCK B
TEUEHUH TOJla C MOMEHTA, KOTJja OH Y3HaJ, JM00 JOJKEH ObLI y3HATh O COKPBITUH
00JIe3HU TIPU BCTYIUICHUU B OpaK JPYrUM CYIIPYTOM.

3akperieHue peABaAPUTEIHLHOTO 00513aTeJILHOTO MEJUIMHCKOTO
OCBUJICTEIILCTBOBAHUS C 1€JIbI0 BbISIBUTH BUY-uHdpeknuioo ¢ mnociaeayronum
MpEACTAaBICHUEM COOTBETCTBYIONIEH crnpaBku opraHam 3AI'C u ycTaHOBIEHUE
obsi3anHocTH oprana 3AI'C mpeaynpexaarh rpaxkaaH O TOM, YTO UX HM30paHHUK
apisgercs: HocuteneM BUY-undexnuu, mMoxxkeT ObITh HANpaBICEHO HA OXpaHy H
3alMTy TpaB TPaKJaH Ha JyXOBHOE W (PU3UYECKOE 3J0POBhE U B CIydasx
BCTYILJIEHUsI B Opak Ha TeppuTopu Poccuu, W B ciiydasx 3akiaroueHusi Opaka B
JIPYTrOM rOCyJIapCTBE C HHOCTPAHHBIM T'PaKJAHUHOM.

HeocBenomneHHOCTh O Hanuuuu y Oyaymiero cymnpyra 3a0osieBaHus,
HEU3JICUMMOT0 WIHM TEPEeIalonIerocsi Mo HacjleACTBY, K MNPUMEPY, MCUXUYECKUX
3a00JIeBaHUH, OMTACHBIX WH(MEKITMOHHBIX 3a00JIeBaHUM, TeMO(DIINN, BEHEPUUECKHIX
3a0oyieBaHui, TyOepkyyie3a ¢ T.I., MOXET TMPUBECTH K HENONPaBUMBIM

nocienctusiM. [Ipu pabore Hax mpoektom CK P® BhiCcKa3bIBaIOCh MPEAIOKEHHE

39(Dez[epanLHLH71 3akoH ot 21.11.2011 N 323-®3(pexn. or 03.07.2016)"O06 ocHOBax OXpaHbI 30POBBS
rpaxnad B Poccuiickoit @eneparun"// "Ilapaamentckas rasera”, N 50, 24.11-01.12.2011.
%0 Kak npusnath Gpax HexeiicTBuTenbHbIM? // A3GyKa IpaBa: SIeKTpoH. KypH. 2016.
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00 0053aTeTbHOM MEIUIIMHCKOM OCBHJIECTEIHCTBOBAHUM TIEPENl BCTYILJICHUEM B
Opak u 00s13aTeTLHOM COOOIIEHUHU O HAJIMYUU BBIIICTICPEUUCICHHBIX 3a001eBaHUM
JpYT OPYTY, OJJHAKO 3TO MPEAJIOKEHNE IPUHATO HE OBLIO.

[Ipy HBIHEMIHEM NOJIOKEHUM JEJ, MpaBa 3J0pPOBOTO Cylpyra OKa3alHCh
COBEpILIEHHO He3amuieHHbIMU. [ToToMy 1ienecoo0pa3Ho BBeIeHHE 0053aTeIbHOTO
MEAMIIMHCKOTO 00CTe0BaHus, KOTOpPO€ JOJDKHO BKJIIOYAThCS B YCJIOBHUSA
3aKJII0YeHUs Opaka.

UYro kacaetcs Opaka ¢ ydacTUeM MHOCTPAHHOTO TPa)JIaHUHA, 3aKITI0UYEHHOTO
Ha Ttepputopun Poccuiickoir @enepanuu, 34€Ch JIEUCTBYET KOJUIM3HUOHHAS
NpUBs3KAa K HAIMOHAIBHOMY 3aKoHy cympyra. K BcrynaromuMm B Opak JdIiam,
IPUMEHSIOTCSL YCIIOBUS BCTYIUIEHMSI B Opak IO 3aKOHOJATEIbCTBY CTpaHbl,
rpakJaHaMU KOTOPOTO OHHU SBJISAIOTCA. Ecnu JaHHbIE JMIIA WUMET HE OJHO
IPaXKJaHCTBO, JIUII0 CaMO BBIOMPAET 3aKOH, KOTOPHIN JOHKEH OBITh MPUMEHEH, TO
€CTh 3aKOH TrOCYJIapCTBa, IIE€ 0053aTE€IbHO CIEAYET NPOXOJIUTh MEIUIMHCKOE
oOcnenoBaHre TPU BCTYIUIGHUH B Opak uiu HeT. Eciaum moMumMo MHOCTPaHHOTO
IpaXKJAaHCTBA JIMIO HMMEET POCCHUMCKOE TIpaXJAaHCTBO, K HEMY MpPUMEHSETCS
cemeiiHoe 3akoHoAaTenbcTBO P@. Ilpu 3akimoueHun Opaka MeXy MHOCTPAaHHBIM
IrPAKIAHUHOM M TpaXXJIaHWHOM Poccuu 3a rpaHuned, TpUMEHSEeTCS MOPSIOK H
(dbopma, yCTaHOBJIEHHBIE 3aKOHOM HMHOCTPAaHHOIO rocyJaapcTBa. EIWHCTBEHHBIM
ycinoBueM s rpakaanuHa PO cioyxut codmonenue ctateu 14 CK PO.

CrnenyeT OTMETUTH TO, YTO COKPBITHE OJHUM U3 CyNPYroB BEHEPHUUECKOTO
3aboneBanus 60 BUY-uHbekuy - ganexko He MOJHBIA CIHUCOK OOCTOSTEILCTB
HapylleHus: npas apyroro cynpyra. K npumepy, U3 CTaTUCTUUECKUX CBEIICHHIA,
IEPBOM TMPUYMHOU PA3BOJOB CIYKUT QIKOTOJIUA3M cynpyra‘u. B osrTon cBA3M
OUYEBHJIHA HEOOXOJMMOCTh B JIOTIOJHEHWU JAaHHOTO TIEPEUYHs, a TakKXKe €ro
3aKOHOJIATEIBHOTO 3aKperieHus. Tak, JomycTUMO J00aBJIeHHE B STOT NEPEUCHb,
noJ00HO MpaBoOBOMY ONbITY PecnyOnuku ApmeHusi, COKpbITUE TaKUX OOJIE3HEH,

KaK TOKCUKOMAaHUs, HAPKOMaHUs, a TAaK)Ke IPYTUX OMACHBIX U TSKEJBIX OOJIE3HEH,

*! http://law-divorce.ru/prichiny-razvoda-v-iskovom-zayavlenii/
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CIOCOOHBIX TOBJHUATH Ha 370POBbE JOOPOCOBECTHOTO CyNpyra U MepelTH B
HacienCcTBO JeTsaM. llepeueHp 3aboneBaHU JOKEH ONPENENSATHCS Ha YPOBHE
3akoHa P® ¢ corimacoBanmeM MUHHCTEPCTBA 3APaBOOXPAHEHUS U CIIEMAIMCTAMU
MEIULMHBI B 3TOM BOIIPOCE.

IlenecooOpa3HO HUCIIONIB30BaTh, K IPUMEDPY, YKPAUHCKUN 3aKOHOAATEIbHBIN
ombIT, 3akpenuB B CK P® mpaBuna 06s3aTensHOro MHPOPMUPOBAHUS OYAYIIHX
CYIIPYT'OB OTHOCHUTEJIBHO PE3yJIbTaTOB UX MEIULMHCKOTO 00CJIEN0BaHUs, YTO IJIs
BCEX OCTAJIbHBIX OYJET SIBIATHCS MEIUIIMHCKON TallHOM.

Konnu3noHHble MOJMOKEHHS] CEMEWHOIro TMpaBa OTIMYAIOTCA OONBIINM
pa3zHooOpasuem. bpauHas mpaBoCrOCOOHOCTb, MPEMSATCTBUS AJIi BCTYIUIEHUS B
Opak OIpeAesarOTCS BO MHOTHX CIIy4asiX JJUYHBIM 3aKOHOM Ka)/0ro U3 CYNpPYyTOB.

MexayHapoiHble W BHYTPEHHHE KOJUIM3MOHHBIE HOPMBI POCCHHUCKOIO
CEMEHHOT0 3aKOHOIaTEIbCTBA, KOTOPBIE OCYIIECTBISIIOT IIPABOBOE PETYJINPOBAHUE
ATOr0 BOIPOCAa OTHOCHUTEIBHO OpakoB C HMHOCTPAHHBIMHM TPaKJaHAMHU, HENb3S
OXapaKTepU30BaTh KaK HOPMBbI, HALICJICHHBIE HA OXPAaHY M 3aLIUTY 3J0POBbsI CBOMX
rpakaad. OJgHako, 3TO BO3MOKHO HCIIPABUTh, 3aKPENHUB 3aKOHOAATEIBHO
00s3aTeNIbHOE MEIUIIMHCKOE OCBHUJIETEIbCTBOBAHME BCTYMAIOUIMX B Opak JUI, Ha
tepputopun Pocculickoin denepanyu HE3aBUCUMO OT MX TPAXKIAAHCTBA, a TaKkKE
JUL, BCTYMAIOMIMX B Opak € pPOCCHHUCKUMHU TpaXJaHAMH Ha TEPPUTOPUU
WHOCTPaHHOI'O rOCyJapcTBa.

Urak, cormacHo m. 2 ct. 156 CK P®, ycnoBus 3akmioueHusi Opaka Ha
tepputropun Poccuu, onpenensitorcs Uisl KaKJI0ro M3 BCTyHaroUUMX B Opak JMIl,
3aKOHOJATEIBCTBOM TIOCYapCTBa, TPAXAAHMHOM KOTOPOTO SBJISIETCS JIMIIO B
MOMEHT 3aKJIIO4eHHs Opaka. DTO 3HAYUT, YTO NPHU 3aKIIOYEHUU Opaka Ha
Tepputopur Poccum Kaxaoe HWHOCTPAHHOE JMIO0 PYKOBOACTBYETCS JUYHBIM
3aKOHOM, TO €CThb 3aKOHOM CTpaHbl, IPakKIaHWUHOM KOTOPOW SIBJISIETCS OH, a
MIOATOMY, KOT/Ia HAPYLIAETCA POCCHUUCKOE 3aKOHOAATENBCTBO IO YBAXKUTEIbHBIM
npudrHaM (K IpuMepy, u3-3a HecooTBeTcTBUs TpeboBanusm CK P®), on Bmpase
IpU perucTpanuu Ha Teppuropun PP Opaka, HCIOIB30BaTh HOPMBI CEMEHHOIO

3aKOHOOATCIIbCTBA TOM CTpaHbI, ITIOAJAaHCTBO KOTOpOﬁ HMCECT.
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OpHako, CTOUT OTMETHUTb, YTO BCTyMAloLMe B Opak Ha Teppuropun Poccuun
UHOCTpaHHbIE TpaKJaHe, IOJIb3YSACh JIMYHBIM 3aKOHOM, OOs3aHbl COOJIIOCTH
TpeOOBaHMS CEMEHHOT0 3aKOHOMATENhCTBA, comepkammecs B cr. 14 CK PO,
SBIISAIOIIMECS OO0s3aTeNbHBIMA TpPH BCTYIUIGHMM B Opak M SBJISIONIHECS
00CTOATENBCTBAMHU, NPEMATCTBYIOIIMMU K 3aKJIIOUEHUIO Opaka.

Takum oOpa3om, mpHM HaJIMYUU CXOJACTB B BOIMPOCAX 3aKIIOYCHHs Opaka
CYLIECTBYET TAK)K€ M MHOIO Pa3JIMYMil B CEMEHHBIX 3aKOHOAATEIBCTBAX B TEX
cllydasix, Korja B Opak BCTYIalOT FpakJaHe pa3IudHbIX rocy1apcTB. Bcemu atumu
(dakTopamMu  yCWIMBAE€TCS  3HAUYEHHWE  KOJUIM3MOHHOTO  PEryJIMpOBaHUS.
OTHOCUTENBHO K€ PEryJupOBaHUs KOJUIM3MOHHBIX BOMNpPOCOB, B Poccuiickoi
denepauuy KOJUIM3HOHHBIE ToNokeHUsT koauduuupoansl B CK PD. B
OOJNBIIMHCTBE MHBIX CTpPaH, KOJUIM3HOHHBIE BOMNPOCHl B JaHHOW cdepe
PEryIUPYIOTCST CEMEHHBIM JIMOO TpaKJAHCKUM KOJEKCaMU WM BKIIIOYEHBI B

HoBbIe HITA 0 MeXIyHapOAHOM 4aCTHOM MpABE.

2.2 Tlopsaok 3akiro4eHusl Opaka ¢ MHOCTPAHHBIMU TPaKJIaHaMU W JIULIAMH

0e3 rpakIaHCTBa

Hemnocpencreennas perjiaMmeHTalds MpaBOOTHOLICHUM, CKJIaIbIBAIOIIUXCS
MEXIYy SKCHIIUMHOW M MYXYHHOM TIpU 3aKIIOYEHUH, TMpEeKpalieHuu Juoo
npU3HaHUU Opaka HEeJIeWCTBUTENIbHBIM, OCYIIECTBIISICTCA MOJ0KEeHUsIMU pazzena |l
CK P®. B coOTBETCTBUU C 3aKOHOM, 3aKJIIOYEHUE Opaka J0IKHO MPOU3BOAUTHCS B
JUYHOM MPUCYTCTBUHU BCTYIAIOIIUX B OpaK JIMII, IO UICTCUCHUH MECSIa C MOMEHTA
MOJIA4Y¥ MU 3aBJICHUS B OPTaHbl 3ATCY,

Cornacao 1. 1 crareu 156 CK P® nopsinok u dhopma 3akiarodeHus: Opaka Ha
POCCUHCKOW TEPPUTOPHUH ONPEAECTIET 3aKOHOAATEILCTBO Pocculickon denepanun

BHC 3aBUCHMOCTH OT I'paKAaHCTBA KCJIaOMHUX BCTYIIUTD B 6pa1< JIUII.

2 Cumuk K.B. Tlopsinok 3akiouenns 6paxa // Cemeittoe i xmmiHoe mpaso. 2012. N 1. C. 22 - 24,



38

Cornacro n. 2 u 1 cr.10 CK P® cnenyer, uro OyayT mpu3HaBathbcs, a,
COOTBETCTBEHHO, MOPOXAATh MPAaBOBbIC MOCIEACTBUS Opaku, KOTOpbIE OBLIU
3aKkrodeHsl B opranax 3AI'C, 3a uckimoueHneM OpakoB, COBEPILIEHHBIX COIJIACHO
3aKOHY CTpaHbl, B KOTOpPOM 3aKOHOJATEIbHO 3aKpeIUieHa Obula pPEIMruO3Has
dbopma Opaka. PakThueckue OpayHble OTHOIICHMS, Opaku MO PEIUTHO3HBIM U
TPaIUIIMOHHBIM O00psiiaM, a TaKXke 1Mo oObrdasiM Ha Tepputopun PO ropuandeckyio
cuily He OyayT HWMeTh, a, COOTBETCTBEHHO, TIPABOBbIE TMOCIEACTBUS
JIEUCTBUTENLHOCTH Opaka He MOCIeayIOT.

HckiroueHrne K JaHHOMY MPaBHIIy 3aKpEIUIEHO 3aKOHOJATENbHO B M. 7 CT.
169 CK P®, corimacHO KOTOpOMY MpPHU3HAIOTCS Opaku POCCUNUCKHX TpakIaH,
COBEPILIEHHBIE [0 PEJINTMO3HBIM 00psA/laM Ha OKKYIHUPOBAHHBIX TEPPUTOPHUSX
CCCP B nepuoa BOB no momeHnTa BoccTaHoBiieHUs: opraHoB 3AI'C Ha aHHBIX
TEPPUTOPHUSIX.

[Topsimok 3akmoueHust OpakoB Ha Teppuropun PDObI 3akpernuien B cT. 25 u
27 3akoHa 00 aKTax TpaklaHCKOT'O COCTOSIHUS, a OTChLJIAIONIAsi HA JaHHBIN 3aKOH B
cllydae perucrpanuud Opaka € HHOCTPAHHBIM TIPaXJIAaHMHOM HAa POCCUHCKON
TEPPUTOPHUH, KOJUIM3HMOHHAS HOpMa, couepxkutrca B m. 1 cratenm 156 CK PO.
CornacHO Ha3BaHHBIM HOpMaM O MOPSJIKE 3aKIOUYEHHUsS Opaka €ro perucTpanus
npouszBoauTcs J1100bM opranom 3AI'C Ha Tepputopun PO no BeIOOpPY CTOPOH npu
auyHoM npucytctBuu. Cosepiiaercs B (GopMe U MOPSJKE, YCTaHOBICHHOM
CEMEMHBIM 3aKOHOAATENbCTBOM P® 0 roCcyIapCTBEHHOM pPErucTpaluyd aKTOB
IPaXKJAHCKOTO COCTOSIHUS, IO UICTEUEHUH MeCsia C MOMEHTA MOAa4Yd COBMECTHOTO
3asBieHus. B m. 1 crateu 11 CK P® 3akpemyiena HOpMa, COrJIacHO KOTOPOW
oprassl 3AI'C UMEIOT TPaBO COKPATUTH MECSIYHBIN CPOK CO JIHS NOJAYM 3asIBJICHUSA
70 AHS peructpanuu Opaka i1ubo yBenuuyuTh ero Ha 1 mecau. [lpu 3Tom B 3akoHe
HE YCTaHABJIMBAETCA TNIEPEYEHb OOCTOSTENBCTB, KOTOPbIE MOTYT CIIYKUTb
OCHOBAaHHMEM [JIsl MOJOOHOTO U3MEHEHHS 3TOr0 CPOKa, & TOJbKO YIIOMHMHAETCS O
MPUCYTCTBUM JJI1 HETO YBaXKUTENbHBIX NpuuuH. CornacHo Toit ke cr. 11 CK P®
MpU HAJIUYUU OCOOBIX OOCTOSITENLCTB, KaK OCpEeMEHHOCTh, POXIEHUE peOcHKa,

HCTIOCPCACTBCHHAA YI'PpO3a KHU3HU OI[HOﬁ N3 CTOPOH, 6pa1< MOXKCET 3aKJIIIO4YaTbCA B
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JIeHb TIOJIaYM 3asABJICHUS, @ B KOHIIE TEPEYHS YKa3bIBAETCS U «UHBIE OCOObIE
0GCTOSITEIBCTBAY, HE PasbsCHsS Kakue mMeHHO . CremoBarensHo, opran 3ATC
110 CBOEMY YCMOTPEHHIO MOXKET ONPEIECIUTh, B TOM YHCI€ HEOOOCHOBAHHO, «HHbBIE
0C00bIE 00CTOSTENBCTBAY ISl pETUCTpaluy Opaka B JeHb MOJAaYHU 3asBICHUS, YTO
O CEphE3HOM OTHOILICHUH K MOPSIAKY 3aKJII0OUEeHUs Opaka He CBUIETEIIbCTBYET.

Ecnu opranst 3AI'C oTka3anu B rocyJapCTBEHHOM perucTpanuu Opaka, To
JMLA, B T. 4. HHOCTPAaHHbIE TpaXkJaHe, HAMEPEBAIOIINECS BCTYIIUTh HA TEPPUTOPUH
Poccun B Opak, o0iamaroT mpaBoM oO0KajgoBaTh ATO HApYIIEHHE HMX MpaB B
Cy1eOHOM MOpSJIKE.

PerynupoBanue BcTyluieHHs B Opak OuMOaTpuloB U amnaTpuaoB
IIPOU3BOAMTCS B 0COOOM mopsiike. B ciayyae Hanuuus y Ounarpuja rpaxxaaHCTBa
P® npumeHseTcs poOCCUHCKOE 3aKOHOAATENbCTBO. [IpM MHOKECTBEHHOCTH
IPaX/IaHCTB - 3aKOHOAATENIBCTBO [0 BHIOOPY BCTYMaoIero B Opak iuma (1. 3 cr.
156 CK P®). [Ipu BcTyruieHnu anatpuja B Opak NpUMEHSETCS IPaklaHCTBO MeCTa
xKuTenbcTBa (1. 4 c1. 156). bpaku Mexny rpaxkianaMu HHOCTPAHHBIX TOCYAapCTB,
3aKJIIOYEHHBIE B IOCOJIbCTBAX M KOHCYJIBCTBaX HWHOCTPAHHBIX TOCYJapCTB Ha
Tepputopun PO, npusHaroTcs NEUCTBUTENbHBIMUA Ha YCIOBHUSX B3aUMHOCTH (TI. 2
ct. 157 CK PO).

Heo0xoaumocTh yBeIMYEHHsI CPOKOB, KOTOPBIA JOHKEH MPOWTH C MOJAUU
3asgBJICHUSl IO JIHA perucrpanuu Opaka ¢ yd4acTUEM WHOCTPAHHBIX TpaxiaH, 10
Tpex MecsieB oOycinoBieHa TeM, uro opraHam 3AI'C 3To maeT BO3MOXXKHOCTH
Oonee yBepeHO CyAUTh 00 HMCTUHHOM HAaMEpPEHUU JIMI[ CO3JaTh CEMbIO, a He
3aKJIIOYUTh (PUKTHUBHBIN Opak, K IpUMepy, Uil YIPOIIECHUS POLEAYPHI MOITyUYeHUs
rpaxaancTBa. Tak, Hamuuue OOJIbIIero BpeMeHH OyieT cnocoOCTBOBAaTh Hanbosiee
TOYHOMY U JeTaJlbHOMY ycTaHoBleHUI0 opraHamu 3AI'C ¢akToB, B TOM uucie
HEraTUBHBIX, KOTOpbIE MOTYT MpPEMsITCTBOBATh K 3aKiIioueHuio Opaka. Taxke
BO3MOXKHO  TPEAYNpPEACHHE O  BO3MOXHBIX  CIOXHOCTSIX  CEMEHHBIX

MPAaBOOTHOIIEHUH B  CBSI3M, HANPHUMEP, CO CTPOTOCTHIO  MPABOMOPSAKA

*3 "[Tocrareiinbii kommenTapuii kK Cemeitnomy konekcy P®"(Ipuuraes C.I1.)//CIIC KoncynsrantlLttoc
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MHOCTPAaHHOI'O TOCyAapcTBa, OCOOCHHOCTEW KyJIbTYphl, IPABOBOIO IOJOKEHUS
WHOCTPAHIIEB WX MOJIOKEHUS KEHIIIMH Ha CBOCH TEPPUTOPUH.

[To3uTUBHBINM TpUMEp PETyIUPOBAHUA O TOPSAIKE M CPOKAaX HAXOIUTCS B
CEMEMHOM 3aKOHOJATENIbCTBE YKpauHbl, rjae corjacHo crtateu 14 3akona «O
rOCYapCTBEHHOM PErHCTPAINU aKTOB TPAKIAHCKOTO COCTOSHHS W 3aKPeIIseTcs
HOpMa O TPUIAHUHM CTaTyca «HEBECThl M JKCHHWXa» IIOJABIIMM 3asBICHUS O
HaMepeHuu BCTynuth B Opak junam. [lo ykpaunckomy CK, mpemycmarpuBaercs
MaTepuaibHasi OTBETCTBEHHOCTH Iepes A0OpPOCOBECTHBIM CYNPYroM 3a OTKa3, B
NepUoJl OT MOMEHTA IMOAAYU 3asBJICHHS O PErHCTpaluu Opaka, OT 3aKIIOYEHUs
Opaka.

CraTyc «KEHHXa» U «HEBECThD) MOIABIINX 3asBICHUE O BCTYINICHUU B Opak
JUL, ¥ TPEeAyCMOTpPEHHass MaTephalibHas OTBETCTBEHHOCTb 3a OTKa3bl OT €ro
peanusanuy, MOTYT ONPEAENIUTh IPaBOBYI MPUPOJY PacCMAaTPUBAEMOrO CpOKa
KaK «IOMOJIBKH», UYTO TPUBOJUT K Oojiee Cepbe3HOMY OTHOIICHUIO OYMyIIHX
CYIpPYroB K Opaky, MOCIEACTBHSIM M MpoLEaype MOJauM 3asiBICHUS B OpraHbl
3arca. Wrak, s MO3UTUBHOTO U 3(P(EKTUBHOTO IMPABOBOIO PETYIUPOBAHUSA
Opaka, OCOOEHHO C YYacTHEM HWHOCTPAHHBIX TpaxaaH, B POCCHUUCKOM
3aKOHO/IATEJIbCTBE HEOOXOJUMO YXKECTOUEHHME TOpsAKa 3aKiIoueHus Opaka:
YBEJIMYEHHSI CPOKA, MO HMCTEUEHHIO KOTOPOro Opak MOXKET OBbITh 3aKII0YaThCH,
IpUJIaHUE eMYy CTaTyca «IOMOJIBKW», YCTAHOBJIEHHUE MOPAJIbHON U MaTepHUaaIbHOU
OTBETCTBEHHOCTH, €CJIA B NEPUO]] IOMOJIBKH JIMLIO OTKA3bIBAETCS BCTYIUTh B Opax.
MarepuanbHass W MOpalibHasi OTBETCTBEHHOCTh MOAPAa3yMEBAIOTCA TEpen
JTO0OPOCOBECTHBIM CYIPYTOM, KOTOPBIM MOHEC 3aTpaThl B CBSI3U C MOJATOTOBKOM K
OpaKOCOYETaHUIO U MOJTYYUJ MOPAJIbHBIN Bpea B CBSI3U C OTKAa30M JPYroro Juia
OT 3aKJIIOYEHUs Opaka.

Jlomyckast ciydau, KOrjia OTKa3 OT Opaka BbI3BaH MOXET OBIThH
OTPHUIATENFHBIM TOBEACHUEM (QJIKOTOJM3MOM, HapKOMaHHEW W Jp.) WIn

COKPBITUEM HETraTHBHBIX (PaKTOB (CyIMMOCTH, pO3bICKA W Jp.), CJIEAyeT

* O rocynapcTBEHHOI peruCTpaliy aKTOB TPAXIAHCKOTO COCTOSHHUS: 3aKkoH YkpanHs! or 1 mroms 2010 r.
r. Kues, Ne 2398-VI. // Odunnanshsiii BecTHUK YKpanusl. 2010. Ne 57.
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IpeaycCMaTpuBaTh OTBETCTBEHHOCTh MATEPUAJIBLHOIO XapakTepa CTOPOHBI, HE
OTKa3aBIIEHCs OT BCTYIUIEHUS B Opak, a IaHHBIN OTKa3 crpoBolupoBasiieil. [lpu
TOM K JaHHOMY MpaBWIy JOJDKEH OBITh 3aKpEIUIEH IepedyeHb (HE 3aKpbITHIN)
IPUYHUH, OOCTOSITENILCTB, B CHIy KOTOPBIX JIOIMYCKA€TCs OTKa3aTbCi OT
3aKII0YeHust Opaka 0e3 HeraTMBHBIX MOCIEICTBUM ISl ce0s M ¢ BO3MOXKHOCTBIO
MOJIYYEHHUS] MaTEPUAIBHON KOMITCHCALIMH.

Cxo0sk1ie HOPMBI O TIOPSIJIKE BCTYIUIEHUS B Opak ¢ BO3MOKHOW MaTepuaibHOU
OTBETCTBEHHOCTBIO, HO YXe Iepej; JoOPOCOBECTHOM CYNpyrow, cojep:karcs B
3aKOHOAATENBCTBAX TaKUX rocynapcrts, kak Cynan, CaynoBckass Apasus, CTpaHsl
[lepcuackoro 3amuMBa W Jp., IPaBOBas CHCTEMA KOTOPBIX BBICTPOCHA Ha
MyCYJbMaHCKOM TipaBe. Tak, HOpPMBI O MOpSAKE 3aKIOYeHUs OpakoB IO
MYCYJIbMaHCKOMY IIpaBy MpeAyCMaTpUBAIOT OpauHbI Jap «Maxp» B HEpUOJ
IIOMOJIBKA HEBECTHI U JKEHHMXA. JTO O3HAYaeT, YTO NpU 3aKIOYEHUH OpayHOro
KOHTpakTa JuO0 Yepe3 3apaHee OTOBOPEHHOE CTOPOHAMU BpPEMsI MYXK JIOJKEH
BBITUTATHTE «MAXpP», TO €CTh CBaeOHbII MOJAPOK, HeBeCTe . BajKHO, UTO «Maxpy -
UCKIIFOUUTEILHO COOCTBEHHOCTh JKEHBI, OH CIY)KUT TapaHTHEell MaTepuagbHBIX
MHTEPECOB JKEHILMHBI Ha CIIy4aid, Korja Opak HE COCTOUTCS JTUOO MPEKPATUTHCA HE
10 e€e BUHE. B TaHHON HOpME CONEPKUTCS NMPUHLUI MPABOBOIO PETYIHPOBAHUS
3aKII0YeHUs Opaka 3auuThl MHTEPECOB SKEHIIMHbL. (OCOOEHHO 3TO HOpMa
aKkTyajlbHa B IIPaBOBOM pETYJIHMPOBAaHUM 3aKIIIOUEHUS OpakoB C ydacTHEM
MHOCTpPaHHBIX Tpa)KIaH, BBHJAY TOrO, YTO 3TU Opaku OOJbIIE MOABEPKEHBI
dbukTUBHOCTH M  pacnaaaMm. JlaHHOe TMpaBWIO, CHOCOOCTBYET  3alllUTE
MaTepuajIbHBIX MpaB rpakJaHOK, B CIy4yae BCTYIUICHHS B Opak ¢ MHOCTpPaHHBIM
IpaKIaHUHOM.

bonee 3Toro, nmpaBoBy0 NpHUPOLY COBMECTHOTO 3asIBJICHHUS BCTYIAIOIIUX B
Opak JHil, B TOM YHUCJIE€ C YYaCTHEM MHOCTPAHHBIX T'paXkJ1aH, MOKHO ONpPEIEIUTb,
KaK TpeJIBApUTEIbHOE COrJIalllieHue. B 3TOM cornamieHun AOJKHBI COAEPKAThCA

CBelleHUsI 00 YCTAaHOBJICHHOM CpOKE JO0 [HSA perucrpanudd  Opaka,

*® Cm.: Ac-cabyn A. Illtapd Kanyn anb-axBan am-maxcuiia ac-cypuii Gu a3-3aBak (u aT-Talbakk at-
nabaa anb-Xamucca. Jlamack, 1978. 1979. C. 264.
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MIPETYCMOTPEHHONW OTBETCTBEHHOCTH 3a OTKa3 OT COTJIAMICHUS JIUOO 332 COKPBITHE
(GakToB, KOTOpBIE COTJIACHO HAIIMOHAJIBLHOMY 3aKOHOJATENIbCTBY HHOCTPAHHOM
CTOPOHBI CIIOCOOHBI BOCIIPEMSTCTBOBATH 3akitoueHHi0 Opaka. K cormamenuto
npujiaraTbCsa JIOJDKHA CIOpaBKa O pa3pelieHWH Ha BCTYIUICHHE B OTHOUIIEHUS C
WHOCTPAHHBIM TPaXXIaHUHOM, €CJIH 3aKOHOJATEIbCTBO CTPaHbl T'PaXKIaHCTBA
OJIHOTO U3 JIUI IPEAyCMaTPUBAET 3TO YCIOBHE.

Ha nansseni nepuon cormacHo cT. 26 3akoHa «OO0 akTax TpakIaHCKOTO
COCTOSIHUS» TOPSJOK PpErucTpaluu Opaka MNpeaycMaTpUBaeT B COJEPKAHUU
3asBJICHUSI CIEAYIONIUME JaHHBbIC: JaHHbIE IO YJOCTOBEPAIONIEMY JIMYHOCTH
JIOKYMEHTY, U PEKBU3UTHI TAKOTO JOKYMEHTa, O MECTE KUTEJIbCTBA, BhIOMpaeMast
dbammins CTOpOHaMu, MOANUCH U AaThl. [IpuiaraioTcs B ciydyae HEOOXOIUMOCTH
TaKk)Ke: CIpaBKa O pacTOPTrHYTOM Opake, MOATBEPXKIAIOIINNA pa3pelieHre Ha
BCTYIUICHHE B Opak HECOBEPIICHHOJETHEMY JOKYMEHT, HOTapUaIbHO 3aBEpEHHAas
MOANUCH CTOPOHBI, OTCYTCTBYIOIIEH MO YBAKUTEIIbHBIM MPUUUHAM.

B nHopmax CK P® comaepkuTcs KOJUIM3UOHHAS MPUBSI3KA K POCCUHCKOMY
3aKOHY O ¢opMe U TIOPSAKE 3aKIoueHHUs Opaka € ydyacTHEM HMHOCTPAHHBIX
rpaxaan Ha Tepputopuu P®D, u3 yvero cienyer, 4To BCTymarouye B Opak JuIia,
COTJIaCHO POCCUMCKUM HOpMaM O MOPSAKE PETUCTpAIMi OpayHOro CO03a, UMEIOT
npaBo TojaBaTh 3asBiieHHe B 000i opran 3AI'C. Tak, korja ojHa CTOpOHA
Opaka - POCCHICKMU TpakJaHWH, MECTO €ro >XHUTEIbCTBAa HE OyJeT HMETh
3HAQYEHWE, 4YTO  HENPaBWIBHO C  TOYKA  3pEHUS  HEJOCTATOYHOMU
WHOOPMUPOBAHHOCTH O  JaHHOM  TIpaxJaHuHe (K  mpumepy,  (HaKThl,
MPENSATCTBYIONINE 3aKITIOYCHUIO0 Opaka) B KOMIETEHTHBIX OpraHaX WHBIX TOPOJOB
uiu apyrux cyobektoB PD. [loTomy 1enecoobpa3Ho MUCHOJIB30BAHUE, K PUMEDY,
apMSIHCKOTO 3aKOHOJATEJIbHOTO OMbITA UM COBETCKOTO, 3aKIIOYAIOIIETOCS B TOM,
YTOOBI OPSAIOK 3aKITIOYEHUS OpaKa ¢ y9acTHeM HHOCTPAHHOTO TPaKAaHWHA B T. 4.
ocymiecTBisuicss B opranax 3AI'C mo MecTy KUTeNbCTBA rpaxaannHa Poccun, kak
OJTHOM M3 CTOPOH Opaka. Tak Kak KOJTM3MOHHAS MPUBS3KA K POCCHICKOMY 3aKOHY
0 mopsake u popMe 3aKiaroyeHus: Opaka Ha Tepputropun PO yxe cyliecTByer, TO

BCPHO OI'paHUYNUTBCA BHCCCHHUCM W3MEHEHUN O MeECTe FOCYIlapCTBGHHOﬁ
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peructpauuu Opaka B myHKT 1 cr. 11 CK P® u B crarbio 25 @3 «O06 akrax
IPAXKIAHCKOTO COCTOSIHUS.

CemeitnbiM  koiekcoM P® wu  KOHCYJIbCKMMH KOHBEHUUSMH IyTEM
3aKpEIUICHNs KOJUIM3MOHHBIX HOPM OCYIIECTBIISIETCS ITPABOBOE PETYIMPOBAHUE
3aKJTIOYEHUS] «KOHCYJIBCKHUX» U «IPEICTABUTEIBCKUX» OpakoB. JlesTenbHOCTD
JTUTUIOMATHYECKUX TPEICTAaBUTENBCTB OONBIIMHCTBA TOCYAapcTB, B T. .
Poccuiickonn @enepaunu, CTPOUTCA HA HOpMax BeEHCKOW KOHBEHIUH O
[WIUIOMATHYCCKAX ~ CHOIICHHSX 0, @  HCIONHCHHE  JHIUIOMATHICCKAMH
IPEICTABUTEIBCTBAMU KOHCYJIBCKUX (PYHKIMH — Ha HOpMax BeHCKoll KOHBEHUUU
0 KOHCYJIBCKUX CHOIICHUSAX . JlesTenbHOCTh JTUIUIOMAaTHYECKUX
npeactaBuTenbCTB PO Takke permamentupyercs llomoxxkennem o IloconbcTBe
PO® denepanbHbli 3aK0H OT 23.06.2016 N 186-D3%,

Koncyneckue  yupexaenus Poccun, 1noMUMO  UHBIX  (DyHKUUH,
OCYILECTBIISIIOT TOCYJAPCTBEHHYIO PETUCTPALIAIO AKTOB TPAXKIAHCKOTO COCTOSHMS,
B YAaCTHOCTH pErucTpainuio OpakoB pPOCCHUSH, MNPOKUBAIOIIMX 32 NpeaeaMu
TeppuTopur Poccun, B COOTBETCTBUH C POCCHUWCKMM 3aKOHOJATEIbCTBOM.
[Ipukazom MuHucTepcTBa HMHOCTpaHHbIX Aen P® or 29.06.2012 N 10490
YTBEPXKIEH AJIMUHUCTPATUBHBINA periiaMeHT MUHHCTEpPCTBA MHOCTPaHHbIX jies1 PO
10 MPENOCTABIEHUIO TOCYTapCTBEHHOM YCIIYTH 110 TOCYAApPCTBEHHON PErucTpauun
aKTOB TPaXXIAHCKOTO COCTOSHMSA TpaxaaH P®, mpoxuBaoKUX 3a NIpeaeaaMu
Tepputopu  Poccun™. COrnacHo NpHKasy IMOMyYaTelsMH TOCYAAaPCTBEHHOM

bynkuun sBiastorca  rpaxiaane PO, mnpoxuBaromue 3a ee mpenenamud U

6 "Benckas KOHBCHIIUSA O JUIUIOMATHICCKUX CHOIIEeHUsX"(3akmo4eHa B T. Bene 18.04.1961)// BenomocTu
BC CCCP. 29 anpens 1964 r. N 18. Cr. 221

4" "BemHckasi KOHBEHIMS O KOHCYIBCKHX CHOMeEHHsX"(3akmoueHa B T. Bene 24.04.1963)// "CGopHHK
MexayHapoaabix qoroopo CCCP", Bem. XLV.- M., 1991. C. 124 - 147

*® Vka3 Ilpesugenta P® or 28.10.1996 N 1497(pex. or 21.08.2012)"O6 yreepxaennu [Tonoxkenns o
TToconscTBe Poccuiickoit @eneparun”// "Poccuiickas razera"”, N 209, 31.10.1996.

* ®denepanbrpIii 3akoH o1 23.06.2016 N 186-03"0 Upesssiaaitaom i [omromourom Tocme Poccniickoii
®enepanmu B HMHOCTpaHHOM rocyaapctBe W IlocTossHHOM mpencraBurene (IpeACTaBUTENE, IOCTOSHHOM
HaOmoznarene) Poccuiickoit ®Denepanyuu npu MeXIyHapOJIHOH opraHu3aluu (B MHOCTPAHHOM rocyzaapcrse)"//
"Poccwuiickas razera", N 139, 28.06.2016.

%0 IMpukaz MU Poccuu ot 29.06.2012 N 10490"O6 yTBepkaeHUH AJMHHHCTPATHBHOTO perjaMeHTa
MunucrepcTBa MHOCTpaHHBIX Jenl Poccuiickoil ®enepanuu mo HpefoCTaBIEHHIO TOCYJApCTBEHHOM yCIyru MO
TOCYAapCTBEHHOW PETHCTPAllMd aKTOB TPaXIAHCKOTO COCTOSIHMSL rpakaaH Poccuiickoit  MDeneparun,
MPOXHUBAIONIMX 3a TmpeaenamMu Teppuropun Poccuiickoit ®enepanun’// "BrojmeTeHh HOPMATHBHBIX aKTOB
(henepanbHBIX OpraHoB ucnonHuTeabHOU Baactu", N 10, 11.03.2013 (mpui. kx PeriiaMmeHTy HE IPUBOIATCS).
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WHOCTpaHHbIE TpaKAaHe U Jula 0e3 TpakJaHCTBAa MpPH BO3HUKHOBEHUU
HEOOXOJMMOCTH BHECEHMsI H3MEHEHMH U HCIpaBICHUH B 3alUCH  aKTOB
IPakIAHCKOr'0 COCTOSIHMS, KOTOPBIE COCTABIICHBI HA TeppuTOpun Poccum.

Hopma ct1.157 n. 1 mpemycmaTpuBaeT BO3MOXHOCTh 3aKIIO4YEeHHs Opaka
MEXIY POCCUHCKUMU TpakIaHAMH, IIPOKUBAIOIIMMU 3a NPEIECIAMH TEPPUTOPUU
P®, B pOCCHMHCKMX KOHCYJIbCKMX WA JUILNIOMAaTHYECKUX YUYPEXKACHUAX. B
KOMMEHTApUsAX K JAaHHOW HOpPME CIIPaBeUIMBO OTMEYAaeTCs, YTO HOpMa HeE
COJICPKUT YKa3aHHs TNOPSAIAKA OIPEACNICHHs IpaBa IOCYIapCTBa, IMOMJIECKALIETO
INPUMEHEHUIO MPU 3aKIIOYEHUU Opaka B TUIJIOMAaTHYECKUX MPEICTABUTEIBCTBAX U
KOHCYJIBCKUX  yupexzacHusax P®  Mexay  pOCCHUCKMMH  TpaKIaHaMH,
IIPOKMBAIOIIUMH 32 IIpeeIaMu PO,

B coorBerctBun ¢ IlonoxenueM o KOHCYJIBCKOM YUpEXICHUU IIPU
3aKJIIoueHuu OpakoB rpaxaad P® B numioMaTHUecKUX MpelCTaBUTENbCTBAX WIIH
KOHCYJIBCKUX YyupexacHusax P® Ha TEeppUTOpMM HMHOCTPAHHOTO TOCYyAApCTBa
perucrpanus I0JKHA COOTBETCTBOBATh POCCUMCKOMY 3aKOHOJATENIBLCTBY, TO €CTh
B COOTBETCTBUU C 3aKOHOAATEIBCTBOM O MOPSJIKE, YCIOBUSIX U (POPME 3aKITIOUEHUS
opaxa npuMensitorcs cT. 10 — 15 CK PO.

OpHako criexyeT y4YWTBIBaTb, 4YTO 3aKOHOAATENIBCTBO HWHOCTPAHHOIO
rocyiapcTBa, B CIIy4asx 3aKJII0YeHUs: Opaka B KOHCYJIbCTBAX U JUIIOMATUYECKHUX
IIPEACTABUTENILCTBAX MHBIX CTPaH Ha CBOEU TEPPUTOPUU, MOXKET COIEpXKaTb
KOJUTM3MOHHYIO TPHBS3KY K MECTy 3aKkjlo4eHHus Opaka, 4YTO MPUBEHET K
KOH(DJIMKTHOMY CTOJIKHOBEHHIO C POCCUUCKHM 3aKOHOM.

[lenecooOpa3HOCTh YTOUHEHHST HOPMbBI 3aKOHA OTHOCHUTEIBHO COOJIIOJICHUS
TpeboBaHMil O mopsake W (opme 3aKITIOUYeHUs Opaka POCCHMCKUX TpaKIaH B
POCCUNCKUX KOHCYJIbCKUX YUPEKIACHUIX " JTUIIIIOMAaTUYECKUX
IIPEACTABUTENILCTBAX HA TEPPUTOPUM MHOCTPAHHOI'O I'OCYAApCTBA OYEBUIHA IS
MCKJIFOUYEHHUS TTOJI0OHBIX CIIOPHBIX MOMEHTOB O MOJIEkKAIIEM MPUMEHEHHUIO MTPaBa.

B crity OTCyTCTBHS TOYHBIX YKa3aHWW Ha NMOJIEKAllee NPUMEHEHUIO MPABO NPU

*! Husamuera O.H. KommenTapuu k cemeitnomy komekcy. [Ipocrexr. 2010. C. 502.
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3aKJTIOYCHUN «KOHCYJIBCKOTO» Opaka rpaxkaan PD Ha TeppuTOopuu MHOCTPAHHOTO
rocyJapcTBa BO3MOKHO TPUMEHEHUE 3aKOHOAATENbCTBA TOCYJapCTBa — MeECTa
3aKJII0YEHUS, U HE TOJBKO O MOpsAake U (popmMe, HO M O MPEMATCTBUIX U O
YCIOBUSIX. OJTO MOXET TMPUBECTH K 3aKIIOUECHUI0 OpakoB rpaxigaHn PO c
HapyIIEHUSIMU TPUHILUIOB POCCHUICKOTO 3akoHa O Opake: MPUHIIUIIOB
NOOpPOBOJIBHOCTH,  COTJIACOBAHHOCTM M OCO3HAHHOCTH;  PaBHOIPaBUS;
00s3aTeNIbHOW ~ TOCYJApCTBEHHOM  pEerucTpaluy; MOHOTaMUHU;  OTPUIIAHUS
OJIHOTIOJIBIX OpaKOB; HEXENATeIbHOCTH paHHEro Opaka u T.1.

OtMetuMm, 4TO Opaku, 3aKJIOYeHHbIE TpaxaaHamMu PD, npoxxuBaromymu 3a
IPAaHULEH, B POCCHUICKHX KOHCYJIBCKHX YUYPEKIACHUAX WIH JUITIOMATUYECKUX
MPEACTABUTENIbCKUX, TPUPABHUBAIOTCS K OpakaM, 3aKJIIOUYEHHBIM HAa TEPPUTOPUU
P® B opramax 3AI'C u 1OpOXIAIOT COOTBETCTBYIOIIME HOPUAUYECKHE
MOCJIEACTBUS.

Ecnu cornmacutbes ¢ 0OIIMM MPABUIIOM, YTO POCCUKCKOE 3aKOHOATEIBCTBO
MPUMEHSIETCA TPU 3aKIIOYCHUH KOHCYJIBCKUX M TPEACTABUTEIBCKUX OpakoB Ha
TEPPUTOPUM HHOCTPAHHOTO TOCYIapCTBa, TO €CTh CYHIECTBYET KOJUIM3MOHHAS
MPUBSI3KA K 3aKOHY TPAXKJIAHCTBA, TO JIOTUUHO MPEANONI0KUTH MPETYCMOTPEHHYIO
KOJUIM3UOHHYIO TPUBA3KY K TPaXJTaHCTBY JIMI], BCTYNalOIMX B Opak Ha
Tepputopurt Poccun B KOHCYJIBCKUX YUPEKICHHUSIX JUOO JUIMIOMATHYECKHUX
MPEACTABUTEIBCTBAX NHOCTPAHHOI'O TOCYAAPCTBA, UTO CIAEAYET U3 CMBICHA II. 2 CT.
157 CK P®, rae oTCcyTCTBYET KOJUIM3MOHHAS TMPHUBSI3Ka K 3aKOHY O (QopMe u
MOPSJIKE 6pa1<a52. DTO 03HAYAET, YTO YCJIOBHUS 3aKIIOUCHUS Opaka, MPEmsTCTBUS K
BCTYIUICHHIO B Opak, a Takke Topsnok u ¢dopma OyAayT OINpeaensrcs o
WHOCTPAaHHOMY TIpaBy JaXe B cllydae, €CIW TaKue YCIOBHS WM TOPSI0K
3aKJTFOYEHUST Opaka MPOTUBOPEUUT POCCUMCKUM CEMEWHBIM HOPMaM.

Cornacio mnyHkty 2 crtateu 157 CK PO ycnoBusiMH TOpU3HAHUS

JEUCTBUTEIILHOCTH «KOHCYJBCKUX» OpakoB Ha Tepputopun PD ciyxat: oOiiee

> Japekuaa M.M. IIpaBoBoe peryaupoBaHHE OTHONICHHH IO 3aKIIOYEHHIO M PACTOPKCHHIO Opaka,
CBSI3aHHOTO C MHOCTpaHHBIM 3eMenToM // CoBpemennsiii ropuct. 2013. N 3. C. 51 - 59.
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IPaXXAaHCTBO OyAyIIMX CYIPYTOB IMPEICTaBIsIEMOr0 TOCyAapcTBa BO M30€KaHUE
3aKJTIOYEHUS] «CMEIIAHHBIX KOHCYJIBCKUX)» OPAaKOB U YCIOBHE «B3aUMHOCTH.
YcnoBue oOmIEro TrpaxIaHCTBA KaK OrpaHUYeHHE MOXKET OBbITh He
MPEyCMOTPEHA PAJIOM KOHBEHIIMM, B YacTHOCTH KOHCYIbCKOM KOHBEHIHMEHN
mexay CCCP u PecniyOnukoit HHKaparyass. B KoHCYNbCKHX KOHBEHIUAX MHOTIA
MOKET IPEeIyCMaTPUBATHCA JIMILB 003aHHOCTh KOHCYJIbCKUX OPraHOB BECTH y4e€T
pacTOpKEHUs W 3aKIIOYeHHUs OpakoB, MPOU3BEIACHHBIX C YYacTHEM TpaxaaH
rocyJ1apcTBa, HA3HAYMBILIETO KOHCYNA, K puMepy cT. 33 KoHCylIbCKON KOHBEHIIUH

mesxay CCCP u Snonneir™.

5 Patupunmponana Ykasom [Ipesnanyma BepxosHoro Cosera CCCP ot 5 stHBaps 1982 r. Ne 6334-4.
Berynuna B cuiy 1 anpesnst 1982 1. / Benomoctu BepxosHoro Cosera CCCP. 1982. Ne 20.

* Paruduumposana Yiazom IIpesmauyma Bepxosroro Cosera CCCP 18 mromst 1967 r. Ne 1717-VII,
[IpaButensctBoM SAnonnn — 21 wnrons 1967 r. Berynuna B cuiny 23 asrycra 1967 r. // Benomoctn BepxoBHoro
Cosera CCCP. 1967. Ne

32. Crt. 437.
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['JIABA 3 ITPABOBOE PEI'YJIMPOBAHUE PACTOPXEHUA BPAKA C
YYACTHUEM NHOCTPAHHBLIX I'PAKIAH 1 JINL] BE3 T PAXJIAHCTBA B
P®

3.1 IlpaBoBas mpupoaa pacTop:KeHus Opaka

[IpaBoBas mpupoja mpekpaileHus Opaka CyIIECTBEHHO OTJIMYAeTCS OT
paBOBOM NPHUPOABI HENECUCTBUTEIBHOIO Opaka OTCYTCTBHEM CEMEHWHOTO
MPaBOHAPYIICHUS, MTOCKOJbKY MPEKPATUTh MOXHO JIMIIbL JCHCTBUTENIbHBIN Opak,
3aKJIIOYEHHE  KOTOPOrO  HE  CONPOBOXKAAIOCH  HAPYUIEHHWEM  3aKOHA.
HenelcTBUTENBHBIM k€ MPU3HAETCS Opak, 3aKII0YEHUE KOTOPOro CBSI3aHO OBLIO C
HapylieHueM TpeOOBaHMIi 3aKOHA.

[Ipekpamennpiii Opak HE MPU3HAETCA PETPOAKTUBHBIM, IMOCKOJIBKY
«PETPOAKTUBHOCTHY O3HA4YaeT 0OpaTHYIO CUJy 3aKOHa, a corjacHo crtatbe 25 CK
P® mnpekpanieHne CEeMEHWHBIX OTHOIIEHWM HACTYNaeT M JIEMCTBYET C MOMEHTa
rOCyAapCTBEHHOTO PAaCTOpPKEeHUs Opaka MO0 C MOMEHTa YCTaHOBJICHHS (PAKTOB
JUIsL €ro mpekpaiieHus. Eciu B ciydae HeIeMCTBUTENBHOCTH Opaka HEOOXOAMMO
CEMEHHOE TIpaBOHAPYIICHHWE, YMBIIIJIEHHOEe JHMOO «CiaydailHOe», TO s
MpeKpaileHuss Opaka XapakTepHO TMPUCYTCTBHE (AKTOB C HEMONPABUMBIMU
HOCCACTBUAME (CMEPTH, OOBSBICHHUS Cynpyra (CynpyroB) yMEpIIMMH) WIIH
($akTOB TUYHOTO XapaKTepa, CoePKAIIMX TPUIUHBI JaTbHEHUIIeH HEBO3MOKHOCTH
Opaka, To €CTh pacTOpKeHHe Opaka Mo YCMOTPEHUIO U MHUIIMATUBE CTOPOH.

OtHOCHUTENbHO (AKTOB, cojepKalmux B cebe¢ NPUUYUHHOCTH JIUMYHOTO
XapakTepa JUisi [OpekpauieHuss Opaka TOCPEICTBOM €ro  pacTOP>KEHHS,
AHTOKONbCKast M. B., uccienysi €BpONeHCKoe 3aKOHOAATENIbCTBO O pPa3BOJE,
MpeUiaraeT 4eThblpe MCTOPUUYECKUX THUIA Pa3BOJa: Pa3BOJI-CAHKIIUS, OCHOBAHHbBIN
Ha BUHOBHOM TOBEJICHUM OJTHOTO CYIPYra; pa3BoJ-KOHCTATaIUsl, OCHOBAHHBIN Ha

HCIIOIIPAaBHUMOM paciiaac CEMbHU, Pa3BOA-COIVIAIICHUC, OCHOBAHHBIN Ha COTJIaCUM
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CTOPOH; pa3BoJ-TpeOOBaHNWE, OCHOBAHHBI HAa OJHOCTOPOHHEM BOJICU3BSIBICHHUU
OJIHOTO CyIpyra>".

[Ipexpamenune Opaka corimacHo cT. 16 CK P® B03MOXHO TIO Tpem
OCHOBAHUSIM, BKJIIOYas pacTopxeHue Opaka. CiaenoBaTenbHO, pacTOp:keHHe Opaka
JIOMYCTUMO ONpPENIeTUTh KaK YaCTHBIM cilydail mpekpamieHus: 6paka, Hamuune xe
CEMEMHOr0 MpaBOHAPYIICHHUS MPU BCTYIUICHUU B Opak CBUAECTEILCTBYET O €r0
HEJICHCTBUTEILHOCTH, €€ IpaBoBas Mpupoaa oOOyCIOBIEHA CaHKIUEH ¢
COOTBETCTBYIOIIUMH TOCJHEACTBUSAMU JJII CTOPOH, UMEIOUIMMHU OOpaTHYIO CHITY
OTHOCHUTEJIBHO UX CEMEMHO-TIPABOBBIX OTHOILICHUH.

Meronpl, crnocoObl, MPaBOBOTO pEryJWpPOBaHUS TpEKpalleHuss Opaka
00YCJIOBIMBAIOTCA XapaKTepOM MpaBuJ, 3a)UKCUPOBAHHBIX B HOPME, HalleJICHHON
Ha BO3JICUCTBHE M KOHTPOJIb TMOBEACHUS JHI], BCTYMAIOMMX B Opak JubO ero
pacToprarouux.

MeTronoM MpaBOBOTO PETYIMPOBAHMS PACTOPKEHHS Opaka CIIy)KUT
«JI0O3BOJICHUEY», 3aKJIIOYaloNIeecs B TMPEAOCTaBIEHUN CyOBEKTHBHBIX TIPaB
cynpyram, TO €CThb BO3MOXXHOCTH JEHWCTBOBaTh B COOCTBEHHBIX CBOOOJHBIX U
rapaHTUPOBAaHHBIX 3aKOHOM HHTepecax. B 1JaHHOM cllydae 3TO MOXET
BBIPQXKATHCSI, K TMPUMEPY, B BOJICH3BSBICHUW TyTeM IMOAAYU 3asBICHUS O
pacTop:keHUu Opaka WM B BBIOOpE ToCyJdapcTBa, rie OyIeT paccMaTpUBaTHCS
JIEJI0 O PAacTOp>KEHUU Opaka, B T. Y. B CIIy4asX Y4acCTHsI HHOCTPAHHBIX TPaKJaH B
Opake.

N x pactopkenuto Opaka, U K OpaKy HEICHUCTBUTEIBHOMY, B TOM YHCIE C
y4acTHEM HWHOCTPAHHBIX TPAKJIAH, MOXHO OTHECTH TaKHE€ METOAbl TPABOBOTO
peryJIMpoOBaHMs, KakK «IPEeAyNpekKICHUE», UMEETCS B BHUAY 3aKOHOAATEIBHO
3aKPETUICHHbIE MAaTePHATbHBIC U KOJTM3UOHHBIE HOPMBI B IIEJISX MPEIyIPEKICHUS
HapyIlIeHUs 3aKkoHa O Opake U pa3BojAe;, a TaKKe «OOs3bIBaHUE» W
«PEKOMEHJIalluKW» KaK CIOCcO0 MPaBOBOTO PETYyIMPOBAHMS IpeKpalleHust Opaka, B

TOM YHCIIE TIPEKpaIieHus Opaka ¢ ydacTUeM MHOCTPAHHBIX TPaXIaH.

% AnTokonbekas M.B. Cemeiinoe npaBo: Yue6HuK / 3-¢ u3gL., mepepal. u morr. - M.: Hopma: HULL Wudbpa-
M, 2013. C. 150.
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YuuteiBas BbIIEYKa3aHHOE, C(HOPMYIUPOBAHO aABTOPCKOE OMpEeTICHUE
MOHATHIO MTPEKpaIIeHus1 Opaka

[Tonq mnpekpamenueM Opaka HEOOXOAMMO TOHUMATh MHOTOACTICKTHOE
SBJICHHE, TIPEICTaBIIIONIEe COOOM TIPABOBYIO MPOIEAYPY TOCYAapCTBEHHOU
KOHCTaTaluu (pakTta MPEeKPaTUBIIUXCS OpayHbIX OTHOIICHWH NpPU OTCYTCTBUU
HapyleHui B opsiake. opme U ycaoBUsAX 3aKIIIOUeHUs Opaka.

[IpuHUMIT  HOPMATHBHOTO  PETYJIMPOBAHUS  MPEKpalleHUs  OpayHbIX
OTHOIIICHHUM oTpaxaercsa B HaOmoneHun [{. M. Meiiepa OTHOCUTEIBHO TOTO, YTO
BCE CIOCOOBI TAKOTO MPEKpAIlEHUs] MOKHO CBECTH K JBYM HMX BHAaM: JHOO
OpayHble OTHOUICHUS TMPEKPAIIAOTCS HEMOCPEACTBEHHO caMu Co00I0, WIIU
MpeKpalleHne Opaka MpeanojiaraeTcs akToM OOIIECTBEHHOW BJIAacTH, T. €. Opak
JIOJDKEH OBITh MPHU3HAH MPEKPAIIeHHBIM CO CTOPOHBI OOIIECTBEHHOMN BJIACTH, a 10
TEX MOp, NOKa HET JAHHOTO MPHU3HAHMS, TO XOTS BCE YCIOBHUA I MPEKpPALICHUS
6paka ¥ ObLIM HAIMIIO, OH CYMTACTCS CYIICCTBYIOIIMM . B 9TOM CBSI3H, HHCTHTYT
pactopxkeHusi Opaka 00JagaeT CBSI3bI0 C TPOIECCYyaIbHBIMU  BOIPOCAMU
KOMIETEHTHOCTH PACTOPTaroNIuX Opak OpraHoB, pa3pelieHus BOMPOCOB JIUYHOTO U
MMYIIIECTBEHHOTO XAapaKTepa, MOpsSAKAa PACCMOTPEHHUS CIIOPOB CYNPYroB O
COOJIIOJICHNH BCEX YCJIOBHM pa3Bojia M T.M., NMPU BEPHOM COOJIIOJCHUH U
pa3peIIeHUH KOTOPBIX Opak MOKHO CUUTATh PACTOPTHYTHIM.

PactopkeHne CBUIETENBCTBYET O HAJIWYUU JEHCTBUTENHLHOTO Opaxa,
pacToprarouierocsi Npv HACTYIUIEHHMH KOHKPETHBIX MpUYMH. KOoauyecTBO Takux
NPUYUH  pa3IuyaeTcs IO OCOOCHHOCTSIM  KYJbTYpbl, 3aKOHOJATEIHCTBA
rocyJapcTBa, HAIMOHAJIBHBIM CBOWCTBAM U  OONBIIEMY WA MEHBIIEMY
BO3JICHCTBUIO PEJIMTUM HA OpayHbIil HHCTUTYT.

Hampumep, B ocHOBy 3akoHomaTenbcTBa Mcmanuu, BenmkoOputanuum wu
HEKOTOPBIX JAPYIMX TOCYIapCTB TIOJOKEHA KOHIIEHIUS pacTOp)KeHus Opaka,
OCHOBBIBAIOIIASICS. HA TOJTBEPXKICHUM KOHKPETHOTO TIepuojaa Ccemapanud —

OTZIEJIbHOTO TMpOXUBaHUSL cynpyroB. IIpoiecc pa3Bojga moapaszfensieTcs Ha JBe

% Metiep /I.W. Pycckoe rpaknanckoe npaBo: M3ganwue msaroe. / 1. . Meitep — M.: Kaura o TpebGoBanwro,
2012. 742 c.
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CTaJAMM: CIHEpBAa CYIbEd CAHKUMOHUPYETCS Cemapauus H 10 HCTEYECHUH
YCTaHOBJIEHHOT'O 3aKOHOM CpOKa, a yOeAuBIIMCHh B HEAIP(PEKTUBHOCTH IOIBITOK
IPUMHUPEHHS CYNPYTrOB, BBIHOCUTCA pelieHue o0 ux pasBoze. Ilpu 3Ttom cpoku
pa3eabHOr0 MPOKMBAHMS JOBOJBHO 3HAYWUTEIBHBI M KaK MPAaBHIIO COCTABISIOT
HECKOJIbKO J1eT. B nnbIix rocynapcrax (KomymOus, Upnanaus, ApreHTrHa) pa3Bon
Y BOBCE 3allpelieH. B 3To ke BpeMs ecTb CTpaHbl, I/i€ MOJYyYUTh Pa3BOJ BECbMa
npocto. B IlIBenun, Hanpumep, Cyibs JUIIEH IIpaBa BMEUIaTENbCTBA B pa3Boi. OH
JOJKEH Pa3BECTU CYIIPYIOB, HE TpeOys IPHU 3TOM JOKa3aTelbCTB pacrnazia CEMbH,
OrpaHUYMBIINCH TOCTAHOBJIEHUEM O TIOCIEACTBUSAX PACTOPKEHUS OpayHbIX
OTHOLICHHIT .

CoBpeMeHHbIE JaHHBIE O COOTHOIIEHHMH OpakoB M pa3BonoB B Poccum
JEMOHCTPUPYIOT ~ HECTaOMJIBHOCTh  OpayHbIX  OTHOIIEHUN:  pa3BOAAMHU
3akaHuyuBarotcs nopsaka 40% mnepBeix OpakoB, 60% mnoBTOpHBIX OpakoB, 75%
TpeThux GpaxoB”. PacTopikeHme Opaka, KaK MPaBUIO, MPEKPAIIACT CEMEHHbIC
OTHOUIEHUS, NPOBOLMPYET MMYIIECTBEHHBIC, IMPEXAEC BCEro JKUJIUIIHBIC
po0IeMbl, TPOOIEMBbl OCYIIECTBICHHS POJUTEIBCKUX MPaB OTAEIBHO OT peOCHKA
MPOKMBAIOIINM POJUTENIEM, OTPAHUYMBAET MPABO PEOCHKA BOCITUTHIBATHCS U KUTh
B TIOJHOLIEHHOM ceMb€ M MHOTHE HHbIE MNPOOJEMBbl, CBUAECTEILCTBYIOIIHUE O
TEePEKHBAEMOM CEMbeil KpH3HCe” .

Bompocel 0 BO3MOMHOCTSIX pacTOpKEHHMsI OpakOoB B pa3HbIX CTpaHax
pemarTcs 1no-pasHoMy. IIpM 3TOM YETKO MpOCIEXKUBAECTCA TPU OCHOBHBIX
noaxona. B psge rocymapctB (Aprentuna, Wpmanaus, KomymOus) pas3Boibl
3ampeiieHbl. B apyrux pa3Boabl JOMYCKAlOTCA MPU HAJIMYUU  OMPEEIICHHBIX
OCHOBAaHMI, MpPU 3TOM B3aUMHOE COTJIaCME€ CYIPYrOB B KOJIMYECTBO JaHHBIX

ocHOBaHUW He BkJItoueHo (Mranus). B TpeTbux, pa3Boa JOmycKaeTcs B Ciyyae

¥ Tocrareiinplit kommeHTapuil k CemeiiHomy koaekcy Poccuiickoit ®enepanuu: mox pen. ILB.
Kpamennukosa. M.

Craryt. 2006. C. 411.

%8 http://razvodis.ru/otvety-na-voprosy/v-rossii-po-godam-tablica.html

% Cwm.: Ilepmens T.B. O mpaBe Ha ceMbio M IPOGIEME ONPENCICHHS HOHATHS CEMbH B COBPEMEHHOM
pOCCUICKOM

npage // CemeitHoe u sxunumiHoe npaso. 2011. N 6. C. 14 - 17.
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HAJIMYKS JIETAJIbHBIX YCJIOBHW M OCHOBAaHUW, B T. Y. MO B3aUMHOMY COTJIACHIO
ob6oux cynpyroB ([Hanus, ['epmanus, Aarnus, beasrus, Poccus, HOpBeFI/Iﬂ)GO.

Crout 3ameTuth, uTo0 POCCHI0O BO3MOKHO OTHECTHM K TE€M CTpaHam, TJie
CEMEHHOE 3aKOHOJATENbCTBO YNPOIIAET MOPSAOK M YCIOBHUS pacTOpKEHHs Opaka.
B PecnyOnuke Apmenwusi, Hampumep, MPU PACCMOTPEHUHU eI O PACTOPKEHUU
Opaka 1o 3asiBJICHUIO OJIHOTO cympyra, coriacHo 1. 2 ¢r. 16 CK PA% CyJ MOXET
MPUHATH MEPBI K IPUMHUPEHUIO U OTJIOKUTHh PACCMOTPEHHE JNIeJa, MPENOCTABIIS
JUISl IPUMUPEHUsE A0 3-X MECAILeB. DTa HOpMa HE CUUTaeTcsi 00sA3aTeNbHOM, HO,
TEM HE MEHEe, IPENOCTaBICHUE TAKUX IIOJHOMOYMW CyJIb€ HAIEIEHO Ha
COXPAaHEHHUE CEMENHBIX OTHOILEHUN.

CneunanbHbie rpaBuia OTHOCHUTENBHO pacTopKEeHUs Opaka
YCTaHaBIIMBAIOTCA B paMKax JOTOBOPOB O MPABOBOX MOMOUIM, 3aKJIHOUYCHHBIX PD ¢
Beunrpuen, boisrapueit, Ilosbimen, BrerHamoM u uHbIMH cTpaHamMu. JlaHHBIE
JIOTOBOPBI, KaK MMPAaBUJIO, YCTAHABIMBAIOT YTO:

- pa3BOJ MNPOU3BOJUTCSA OpPraHaMH TOCYIApCTBA, IPaXKJaHAMU KOTOPOIO
CYyIPYTH SIBIISIIOTCS;

- €CIIH CyINpyrd MNPOXKUBAIOT B HMHOM TOCYyJapCTBE, TO OHU MOTYT
oOpariarbcs B CyJl JaHHOTO TOCY/1apCTBa,;

- MIPU PACTOPKECHUU OpAYHBIX OTHOIICHUN MPUMEHSIETCS 3aKOHOAATEIhCTBO
CTpaHbI IPaXXKJaHCTBA CYIIPYTOB;

- B CIIy4asx, Korja Cynpyru He UMEIOT 0OIIero rpa)aaHcTBa, MPOKMUBAIOT B
pa3HbIX TOCyJapcTBax, 0 O Pa3BoAe MOXKET BO30YKIAaThCs B CyJe JHOOOro U3
JIOTOBAPUBAIOIINUXCS TOCYJAPCTB, TIPHU TOM, YTO KaXKABIA Cyd OyIeT MPUMEHSTH
3aKOHOAATENBCTBO CBOEH CTPAHBI.

[Topsimok Opakopa3BOAHOTO TpOIlecca MPEeTyCMaTPUBAETCS KOHCYIbCKUMHU
KOHBCHIMAMHM, a TAaKXK€ HAIMOHAJIbHBIM 3aKoHoAaTenbCcTBOM. B Poccum on
yctaHoBiieH B cT. 160 CK P®. Bo MHOrmx rocynapcTBax IpHU3HACTCA

pacTopkeHue Opaka, OCYIIECTBIEHHOE Ha TEPPUTOPUU  WHOCTPAHHOTO

8 Cm.: Becenxosa E.E. ykas. cou.
81 Cemeiinpii komexc Pecrny6mukn Apmenmsi: 3P -123-H ot 8 nexabps 2004 r. Hpumsit HanpoHansHbM
Coobpannem 9 Hos0pst 2004 1. Epesan 3P-123-H. r. // Odurnansasie Bemomoctr Pecyomuku Apmenust. 2004,
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rocygapctBa. OCHOBHON KOJUIM3MOHHOM MPUBSA3KOW SIBISETCS 3aKOH MECTa Cyja.
OTH NPUHIUIIBI 3aKPEIUIEHBI U B OTEYECTBEHHOM 3aKOHOAATEIIbCTBE.

HeckosbkO mo-MHOMY peleH BONpPOC pacTop:keHus Opaka B KoHBeHLMH
CHI 0 npaBOBBIX OTHOIIEHUAX U IPABOBOW MOMOIIM MO TPAXKITAHCKUM, CEMEUHBIM

M YrojoBHbIM Jenam 1993 r.%,

[Ipu pacTopkeHMH OpakoB NPUMEHSETCS
3aKOHOAATENBCTBO TOCYIApCTBa, TPaXXJaHAMH KOTOPOTO SIBISIIOTCS CYNPYr'H Ha
MOMEHT IIPENOCTABICHUS COOTBETCTBYIOUIETO 3asBJICHMs. Eciau cynpyru -
rpaKJaHe pa3HbIX TOCYAAPCTB, - IPUMEHSIETCS 3aKOH MECTa CyAa.

Heine-pencrByromuii CK P®, BecbMa €TanbHO PETIAMEHTHPYET MPABUIIA
pacTop>keHus Opaka C HWHOCTPaHHBIMU TpaKIaHAMH, KOTOpPbIE HMEIT CBOU
ocobenHoctu. Tak, B coorBeTcTBUM cO cT. 160 CK P® npu pacropkeHun Opakos
MEXKJy MHOCTPAHHBIMU U DPOCCUMCKMMH TPAKIaHAMH, a TAK)KE WHOCTPAHHBIMU
rpaXkJ1aHaMd MEXIy co0OoH, Bcerja MOAJEKHUT NPUMEHEHUI0 POCCHICKOE
3aKOHOAATENbCTBO. HO B TO XK€ Bpems, MEXAYHAPOIHBIM COTJIAIEHUEM
IPEyCMOTPEHO MOKET ObITh HHOE TPABUJIO.

K npumepy, cornmacio nynkry | ct. 28 BelmieykazanHo KoHBeHiuu, B
Jenax O pacTopKeHMu Opaka NPUMEHEHUIO MOJJIEKHUT 3aKOHOAATEIbCTBO
JIOTOBapUBAIOIIECHCS CTOPOHBI, YbUMH I'PaXKAaHAMHA HA MOMEHT IIOJAYU 3asIBJICHUS
CYNPYTH SBJSIOTCS, YTO pacxoauTcs ¢ nosnoxennem crarbu 160 CK P®. U3 storo
CIeyeT, YTO TMpHU pPaCTOpKeHHH Opaka Ha Tepputopun PD cynpyramuy,
spisomuMucs  rpaxgaHamu  ctpan  CHI, npumeHeHo JOMKHO — OBITH
3aKOHOAATENBCTBO TOCYAAPCTBA IPaXKAAHCTBA.

OT0 mpaBUiIO ACHCTBYET B ClIydasiX, €CJIM CYNpPYyru 00JIa/1al0T rPpaKaIaHCTBOM
OIHOTO TOCYHApCTBa, a B CIy4asX, €CIIM OJWH CYINPYr - TPaXJaHUH OJHOMU
JIOrOBapUBAIOIIEHCS CTOPOHBI, & BTOPOU — IPaKIaHUH APYTrOW TIOrOBAPUBAOIIEHCS
CTOPOHBI, JOJDKHO IPUMEHATHCS 3aKOHOAATENBCTBO JOTOBAPUBAIOIIECHCS CTOPOHBI,
KOMIIETEHTHBIE OpraHbl KOTOPOH paccMaTpHUBAIOT JIEJI0O O PACTOPKEHHH OpayHBIX

OTHOILICHUH. BBI/II[y 9TOIro0 BO3MOJKHO IPHUBCECTH IIOJIOKCHUA, C YIHCTOM KOTOPBIX

82 "KoHBEHIHS O TIPABOBO}T IIOMOIIH M [PABOBBIX OTHOMICHHSIX 110 IPAKIAAHCKIM, CEMEIHBIM H yTOJTOBHBIM
nenam" (3akmouena B r. Munucke 22.01.1993) (Bcrymuna B cuimy 19.05.1994, nns Poccuiickoit ®epeparuun
10.12.1994) (¢ u3m. ot 28.03.1997)//CIIC Koncynwsrantllimtoc
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IPUHUMAIOTCS PEIIEHUS] O pPACTOPKEHHMH Opaka CorjacHo crarbaMm 28, 29
Muncko# KOHBEHIIMU U cTaThsaM 31, 32 KumuneBckoi KOHBeHuHH63:

- B Jele O pacTOpKCHHH Opaka TMPUMEHSACTCS 3aKOHOJATEILCTBO
rocyJlapcTBa, rpaxJaaHaMd KOTOPOTO B MOMEHT IMOJayu 3asBICHUS SIBIISIOTCA
Cynpyru,

- OPUMEHSAETCS 3aKOHOAATEIbCTBO TOCY/IapCTBa, KOMIIETEHTHBIE OpPTaHbI
KOTOPOr0 paccMaTpHBAIOT JEJI0 O Pa3BoJe, B Cllydae€, KOrJa CYNpPYrd HMEIOT
pa3HO€E IPaKJaHCTBO;

- paccMaTpuBaTh Jiejda O PaCTOPKEHUU Opaka KOMIETEHTHBI YUPEKICHUS
TE€X TOCYAapCTB, YbMMHU TIPaKJIaHAMU HAa MOMEHT MOJAYU 3asBJICHUS SIBIISFOTCS
Cynpyru,

- B PacCCMOTPEHHH €N O Pa3BOJI€ KOMIIETEHTHBIMU SIBISIOTCS YUPEKIACHUS
MHOCTPAHHOIO TOCYyJapCTBa, B KOTOPOM Ha MOMEHT TIOJA4M 3asBJICHUS
MPOXKUBAIOT CYNPYTH;

- pa3Bojz OyzeT coBepIIaThCsl B KOMIIETEHTHBIX OpPTaHax TOTO TOCYIapCTBa,
Ha TEPPUTOPUU KOTOPOTO TMPOXKUBAIOT o00a Cympyra HMEIOIIHUE pa3Hoe
IPaKIaHCTBO;

- IpY IPOKUBAHUHU CYIIPYTOB B Pa3HbIX rOCYAPCTBAX, JAEJIO O PACTOPKEHUN
Opaka KOMIIETEHTHBI pacCMaTpUBATh YUPEXKIEHUS OOOUX CTpaH, rie OHU UMEIOT
MECTO KUTEIbCTBO.

[Ipumenenue cratbn 29 MUHCKOW KOHBEHIIMHM B CyJACOHOM IpaKTHKE,
MPUBEJIO K BeChbMa CIIOPHOM CHUTyallMy, YTO SIBIJIOCH MOBOJOM JJI TOJKOBaHUS
3TOi1 HOpMBI DKOoHOMHUUYecKUM cynoM CHI'. Criop 3apoausicst Mexay rpaskJJaHuUHOM
P® - C., NOCTOSIHHO NPOXKMUBAKIIMM Ha TeppuUTOpun Poccuu, HO BPEMEHHO
Haxojdmemcsa B TamkeHTe, U Cynpyrou ero - rpaxaaHko PO - M., mocTtosHHO
npokuBarorieit B Tamkente. Mupabaackuii MeKpailoOHHBIN CyJI TI0 TPaXKITAHCKUM
nenaM B . TalIkeHTe MPUHSI K MPOU3BOJACTBY JIEJIO 10 UCKY M. 0 pacTOp>KEHUH

Opaka. B cBoro ouepens C. BO3pakan MPOTUB pas3peiieHus Jena B CyIeOHBIX

83 "KoHBeHIMS 0 IIPaBOBO}T IOMOIIH M [PABOBBIX OTHOMICHHSIX 110 IPAKIAAHCKIM, CEMEIHBIM H YTOJIOBHBIM
nenam"// ConpyxkectBo. MHbopManmonnsiii BecTHuk CoBera riaB rocynapcets U Copera riaB npaButeinbcts CHI.
N 2(41). C. 82 - 130.
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opraHax Y30eKHCTaHa, TaKk KaK MMOAaJl YK€ aHAJIOTMYHbIA UCK K CYNpYre B Cy[ IO
MECTy TIOCTOSHHOW peructpauu B ToMckoi o0nacTv, THe NPOXKUBAET HX
HECOBEPIICHHOJNETHUA  CbIH, TIpaxgaHnH Poccun. Ilo  npuumHe  He
MOJIBEIOMCTBEHHOCTH MEXPAWOHHBIM CyZ0OM TalllKeHTa B MEPBOM MHCTAHIIUU JETI0
ObLI0 mpekpareHo. OHaKO aneuUISIIIMOHHAS KOJUIETHS TOpCy/ia MO TPakIaHCKUM
JenaM 10 4YacTHOM xkanode M. M mpoTecTy pallOHHOrO MPOKypopa OTMEHHMIIA
JTAHHOE OTpeJiesieHne cyaa. TakuMm oO0pa3oM, HOBBIM PEHICHUEM MEXPallOHHOTO
cyna TamkeHta (B ApyroM cocrtase), npumenuBiiero Cemernbiit u ['pakaaHcko-
MpOIECCyaIbHBIN KOJEKChl Y30€KucTaHa, Opak pacTOPrHyT, MPUYEM PEIICHO
ObUIO, 4YTO MAaJIOJETHUM CBIH OCTaHeTcs c Matepblo. [lo nanHomy ey
UcnonuurensubiM komuteroM CHI' HampaBieH ObL1 3ampoc B DKOHOMUYECKUN
Cyd mo mpockbe mocoibcTBa Poccum B Y30ekucrtane, Ajii TOro, 4TOOBI CY[
MPOU3BEN TOJKOBAHWE MOJOXKEHUA MuHCKONM KoHBeHIMu 1993 roma, T.e.
pPa3bACHUI TOHATHE MPOKUBAHUS CyNpyra Ha TEPPUTOPUU COOTBETCTBYIOILEH
ctpanbl. B pemenun Okonomuueckoro Cyna cHr* MOAYEPKUBAIIOCH, YTO IIPU
pacTopkeHUU Opaka TpakKJaH OJHOrO TrocyaapcTBa, corjacHo 1. 1 cr. 28
KOHBEHIIMM MPUMEHSIIOT MaTepUalbHO-TIPABOBbIE HOPMBI  TOCYyJapcTBa —
Y4aCTHUKA KOHBEHILIUH, YbUMU TpakJaHaMU OHHU SIBISIFOTCS, BHE 3aBUCHUMOCTH OT
TOT0, B YUPEKICHUSIX KAKOT0 TOCYapcTBa eyio paccMarpuBaercs. Cyn nmpu3Hail B
KaueCcTBE MPOTUBOpEYAIINX YKAa3aHHOMY IpPaBWJy KOHBEHLMH T€ CiIy4yau, KOrna
BOIIPOCHI O PACTOp)KEHWU Opaka MeXAy JIUIAMH, SBISIONIMMUCS TpakIaHaMU
JIPYroro rocyAapcTBa, pa3peliaiiCh HA OCHOBAaHWH 3aKOHOJIATENIbCTBA O CEMBE H
Opake rocynapcTBa, B CyIe0HOM YUpekKISHUU KOTOPOTO pacCMaTpuBajoCh JEI0.
Hanee Dxonomuueckuii Cya nmpousBen ToiakoBanue m. 1 cr. 29 Konsenuuu
OTHOCUTEIBHO KOMIETEHIIMM CYJOB IO PACCMOTPEHHUIO J€l1 O PACTOPKEHHH

6pa‘—IHBIX OTHOILICHUI CYIIpyroBs, UMCHOIHUX I'PpAKIAHCTBO OJJHOT'O IroCcyaapCTBa.

% Pewrenne IKOHOMHUECKOTO Cyna CHI or 15 sBaps 2002 r. Ne 01-1/3-2001 o tonkoBanuu 1. 1 ct. 28 1
n. 1 cr. 29 KoHBeHIIMM O MPaBOBOM MOMOILM ¥ NTPABOBBIX OTHOIICHUSX 110 IPAXKJaHCKUM, CEMEHHBIM U yTOJIOBHBIM
JlenaM, TIOANUCcaHHOH rocymapctBamu — wieHamu CHIT 22 sguBaps 1993 r. B Muncke // CrpaBodHO-TIpaBOBast
cucrema Koncynprantllitoc.
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- NpU pacTOpKeHUH Opaka JIUIAMH, UMEIOIIMMHU TPaXJTaHCTBO OJIHOTO
rocyaapcrsa, coryiacHo 1. 1 craten 28 KoHBeHIMH, IPUMEHSIOTCS MATEpUAIIbHO-
IIPaBOBBbIE HOPMbI CTPaHbl — YYAaCTHHUIbI KOHBEHLUH, TPAXKIAHAMH KOTOPOM OHU
ABJIAIOTCSI, BHE 3aBUCHMOCTH OT TOIO, B KOMIETEHTHBIX YUPEKIACHHUSIX KaKOIro
rocynapcTsa OyzieT paccMaTpUBaThCs JIETIO.

B n. 1 cr. 29 KouBeHuuu ompeensercs KOMIETCHIUS YUpexKICHUN
roCyAapcTB — y4aCTHUKOB KOHBEHIIMM NMPHUMEHMUTENBHO K JI€JIaM O PAaCTOPKEHUU
OpakoB MEX]ly JTULIaMH, KOTOPBIE SIBIISIFOTCS TpakJaHaMH OJHOI'O FOCY1apCTBa.

CoriacHo TMOJOXKEHUAM JaHHOTO IIyHKTA, KOMIETEHTHBI YUYPEXKICHUS
CTPaHbI — Y4aCTHULbI KOHBEHIIMH, TPAXKAAHAMHU KOTOPOH SBISAIOTCS CYIIPYTH, KaK B
cilydae, €CJIM OJIMH U3 HUX MPOKUBAET 3a MpeiesiaMy TAaHHOIO TOCyIapCTBa, TaK U
B Cllydae, €CIM CYNpPyr'HW IMPOXKUBAIOT BHE IPENEIOB TIOCYJapCTBA CBOErO
IpaKJaHCTBA, HO Ha TEPPUTOPUAX PA3JIMYHBIX TOCYAAPCTB.

Eciu cynpyru mnpoXuBalOT Ha TEPPUTOPUU JIPYroro rocyiapcrBa —
y4acTHUKA KOHBEHIIMH, TO MO UX BBIOOPY KOMIETEHTHBI OYIYT YUPEXKIACHUsS Kak
rocyapcTBa, YbMMHU TPpaKJaHAMU OHU SIBJISIIOTCS, TaK M TOCYAapCTBa, Ha 4bei
TEPPUTOPUM OHU TMPOKMBAIOT. BoOmpoc OTHOCHTENbHO MecTa NPOXKUBAHUS
CYIIPYrOB PELIAETCsl COIVIACHO HALMOHAJIBHOMY 3aKOHOAATENIBCTBY IOCYapCTBa,
Yb€ YUPEXKICHHE YCTAHABIUBAET CBOIO KOMIIETEHIIMIO.

Koraa cynpyru - rpaxxjase 0JHOrO rocyfapcrsa, IPOKHUBAKOT B Ipeaesiax
TEPPUTOPUU PA3IUYHBIX TOCYJApPCTB — YYAaCTHUKOB KOHBEHIMM, corjacHo m. 1
ctatbi 20 KOHBEHIIMM KOMIETEHTHBl OyAyT TakKKe YUYPEKIEHUS TaKhX
rocymapcta®,

B pamkax 0630pa cyneoHoi npaktuku BC P® 3a IV kBaptan 2001 r. (mo
rpaKJIaHCKUM JenaM), yTBepkaeHHoro [loctanoBinenuem I[lpesnanyma BC PO ot
24 anpens 2002 roz[aee, CyJlaMH JTaHO OBIJIO aHAJIOTUYHOE PA3bSICHEHHE: B CIIydasX,

Korja Cymnpyrbu, MMCIOIHUC TI'paAXXAAHCTBO OJHOTO TOCyAapCTBa, IMPOKHUBAIOT Ha

% pemenne Dxonomuueckoro Cyaa CHI ot 15 sBaps 2002 r. Ne 01-1/3-200

66 0030p cyneOHoit mpaktuku Bepxororo Cyma P® ot 24.04.2002"0030p cyneOHO# MNpaKTHKH
BepxosHoro Cyna Poccutickoit ®enepamnuu 3a IV kBapran 2001 roga"// "bromierens Bepxosaoro Cyma PD", 2002,
N 8
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TEPPUTOPUH PA3HBIX TOCYJApPCTB, PACCMAaTPUBATh BOMPOC O PACTOPKEHHUH X
Opaka OyIyT KOMIIETEHTHBI TaKKe CYACOHbIC YUPEXKICHHUS CTpaH MPOKUBAHUS
ATUX TPAXKIaH.

B mnpenenax ABYCTOPOHHMX JOTOBOPOB O TIPABOBBIX OTHOUIECHUSX W
npaBoBoi nomoiu ¢ Benrpuei, bonrapueit, [lonpiieir, BbetHamom, DcToOHUEH U
MHBIMU  TOCYJIApCTBAMH, TaKXE€ COAEPXKATCSI  CHEUHAIBbHBIC  IOJOXKEHHUS
OTHOCHUTEJIBHO pacTopxkeHust Opaka. Tak, cornacHo ct. 28 JloroBopa ¢ DCTOHCKOM
PecnyOiukoil 0 mpaBOBOW MOMOIIM W TPABOOTHOIICHUSIX MO TPakIaHCKUM,
YIOJIOBHBIM U CEMEUHBIM nemam®’, B Opakopa3BOJIHBIX JielaX MPUMEHSIOT
3aKOHOJIATENCTBO U KOMIIETEHTHBI YUYPEKJICHUS JIOrOBAPUBAOLIEHCS CTOPOHBI,
YbUMU IPaXKJJaHaMU CYTIPYTH SIBJSUTMCH B MOMEHT I10JIa4X 3asIBIICHUS, YUPEKICHUS
JPYrol JOTOBapHUBAIOIIEHCS CTOPOHBI MOTYT OBITh KOMIIETEHTHBI B CIIy4ae, €CIH
CYyIPYId Ha €€ TEPPUTOPUU UMEIOT MECTO KUTEIJIbCTBA.

CrnenoBaresbHO, YTO KOTJa MPH IMOJaye 3asBICHUS O PACTOPKEHUHU Opaka
OJUH CyHpYr - TPAXKIAHWUH OJHOM M3 JIOrOBAPUBAIOIIUXCA CTOPOH, APYIrOU XKe —
MHOW JIOTOBAPMBAIOIICKCS CTOPOHBI, W MPU OSTOM OJMH CYNPYr JKUBET Ha
TEPPUTOPHUH OAHOM, a BTOPOU CYNPYT — HA TEPPUTOPUHN MHOU JOTOBAPUBAIOILEHCS
CTOPOHBI, TO YUYPEXKICHUS OOCUX CTOPOH KOMIIETEHTHBI paccMaTpUBaTh Jejia O
pacTop>KeHUU Opaka, MPUMEHsISI 3aKOH CBOETO TOCyAapCTBa.

Pactopkenne OpakoB B  KOMIETEHTHBIX  OpraHax HMHOCTPAHHOTO
rocyJapcTBa cuMTatbes OyneT aeicTBuTenbHBIM B PD u B ciywae, eciam oba
cynpyra sIBJISTbCS OyAyT POCCUUCKUMHU TpaKJaHaMH, U B CiIy4yae, €CJIu OJUH M3
CYNPYTOB - WHOCTPAHHBIA TPKIAHWH WM JIMIIO O0€3 TpaKJaHCTBA, U B cllydae,
Korja 00a pa3BOASIIMXCS CyNpyra sSBJISIIOTCS HHOCTPAHHBIMU TPaXKaHaAMH.

Paznuuus B HallMOHATBHBIX 3aKOHAX O Opake M CeMbe MOXKET MPUBECTHU, UTO
JIUII0 HE MOXKET IO CBOEMY JKEJIaHUIO0 PACTOPTHYTh Opak. Tak, Hampumep, B psje
rOCYyZapCTB C MYCYJIbMAHCKOW MTPABOBOW CUCTEMOM, KEHIIMHBI OTPAHUYUBAIOTCA B

mpaBax pacTopratb Opak Mo CBoew MHUIMATHUBE. B CBSI3M ¢ 3TUM B MyHKTE 2 CT.

67 oo o . N .

"IoroBop Mmexnay Poccuiickoii ®enepanueit u DcroHckod PecnyOnukoil 0 HpaBOBON IMOMOINK U
MPABOBBIX OTHOLICHUSX MO TPAXKIAHCKUM, CEMEWHBIM M YroJoBHbIM Jenam" (mogmucan B r. MoOCKBe
26.01.1993)//CTIC Koncynbrantllmtoc
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160 CK P® 3akpemisercss HOpMa, COTJacHO KOTOpPOM rpaxnaHuH P® Brpase
pacTOpruyTh Opak ¢ MPOKUBAIOIIUM BHE npeneiaoB PO cynpyrom, He3aBUCUMO OT
€ro rpaxaaHcTsa, B cyae P® mubo B QUIIOMATHYECKHX MPEICTABHTEIHCTBAX
Poccum B ciydasx, e€ciaM pPOCCHHMCKMM  3aKOHOJATEIbCTBOM  JOIYLIEHO
pactopkenue Opaka B oprane 3AI'C.

OpnHako, B TaKOM CJly4ae MHOCTPAHHOE TOCYAAPCTBO TAKXKE CIOCOOHO HE
NpU3HABAaTh JEHCTBUTEIBLHOCTh pPACTOPKEHUS Opaka CBOMX IMOJJIaHHBIX B
MHOCTPAHHBIX KOHCYJIBCTBAX, €CJIM WX HAI[MOHAJIbHBIM 3aKOHOJATEIbCTBOM
yCTaHOBJIEHO HHOE. CTOUT OTMETHTh, YTO B 3aKOHOJATEIbCTBE TOCYIAPCTB
3akaBka3bsg — ObIBIIMX wWieHOB CCCP — He comepKuUTCs HOPM, KOTOpPBIC OBbI
OTJIMYAJIUCh  OT TIOJIOKEHHWM, 3aKPEIUIEHHBIX B POCCHHCKOM CEMEMHOM
3akoHoAaTenbcTBe. K mpumepy, cormacuo n. 2 cr. 145 CK PA®%® pacTop;KeHue
Opaka MEXIy apMsSHCKMAM U HWHOCTPAHHBIM TPAKJAHUHOM, COBEpIIEHHOE 3a
npenesaMu ApMEHUHU MpU COOJIOJIEHNN 3aKOHOJIaTEIbCTBA TOCYAapCTBa, HA YbEr
TEPPUTOPUU OH OBLI 3aKJIIOYEH, NMPU3HAETCS JIEHCTBUTEIBHBIM Ha TEPPUTOPUU
ApMEHMM TPHU YCIOBUM KOHCYJNBCKOW JIETANW3alUU. 371€Ch MOYKHO YCMOTPETH
oOlMil XapakTep NPABOBBIX MOJOXKEHHM JIBYX TOCYJapCTB, U OOBSICHUTH 3TO
MO’KHO B€ChbMa JIOJTUM COCYIIECTBOBAaHHEM B IpeJieiax OJHOIO CO3a C 00IUM
3aKOHOJATEIbCTBOM, MEPENABIIMMCI B «HACIEACTBO» 0€3 0COOBIX MOINPaBOK U
U3MEHEHUH. JTO KacaeTcs U MPaBOBbIX HOPM, PETYIUPYIOUINX OpayHO-ceMelHbIe
OTHOILIEHUSI B cpepe pacTOp>KEeHUs: OpPAaKOB C y4aCTUEM MHOCTPAHHBIX TPaXKJIaH U

Ju1l 6e3 rpaxaaHCcTBa.
3.2 OcoOEHHOCTH pacTOp:KEeHUs Opaka ¢ MHOCTPAHHBIMU T'paXKIaHaAMU
OcoOble MOPSIOK U YCIOBHS MPEAyCMaTPUBAIOTCS AJIsl pacTOpKeHUs Opaka

B JUINIOMAaTHYCCKHX IPCACTABUTCIBCTBAX MW KOHCYJIBCKHUX YUYPCKICHUAX. TaK,

IIaBHBIMH YCJIIOBUAMM €TI0 OCYIICCTBICHUA IIPHU3HAKOTCS.

®8C.: CeMeliHbIi KOEKC Peciy6mikn ApMeHHsL.
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- IOCTOSIHHOE MPOYKUBAHUE XOTs ObI OHOTO CYNpyTa 3a IPaHULIEeH;

- COIJIacKhe Ha pa3BoJi 000X CYNPYroB, HE UMEIOIINX HECOBEPIICHHOIETHUX
JIeTel;

- MojJaya COBMECTHOIO 3asIBICHMS, 3a HCKIIOYEHHEM CIIy4aeB, €CIU 3TO
HEBO3MOXKHO B CBS3M C OO0JE€3HbIO, BOGHHOW CIy»00il. B mocnemHux ciydasx
3asiBJICHUE IIOJAETCS OJHHMM CYNpPYrOM, a MOANKHCh BTOPOrO YAOCTOBEPSETCS
opranamu 3AI'C, B HOTapHaJIbHOM MOPSIIKE WM KOHCYJIOM 110 MECTY JKUTEIhCTBA;

- TPUCYTCTBUE OOOHMX CYIPYroB IMPU PETUCTPAlMU PACTOPKEHUS 32
UCKIIFOUEHHUEM CITy4aeB, KOTJa 3TO HEBO3MOXKHO IO YBaKUTEIbHBIM NMpUYUHaM. B
TaKUX CIydasX CBHJIETEIHCTBO O pacTOp>KeHMM Opaka BhIchUIaeTcs depe3 MIJI
P® B opranbl 3AI'C mo MeCTy >KMTEJIbCTBA OTCYTCTBYIOIIEIO Cympyra Juoo B
JUTIIOMAaTAYECKOM TOPSAKE BBICBUIAETCS KOHCYJY IO MECTY >KUTEIbCTBA B
3apy0eKHOM rOCy1apCTBe.

OTHOCHUTENIBHO «KOHCYJIBCKOI'0» PpacTOp:KeHHsl Opaka NyHKT «f» cr. 5
BeHckoll KOHBEHIIMM O KOHCYJIbCKUX CHOmIeHuaX 1963 roma maer KOHCYJIbCKUM
VUPESKICHUSIM U JUIJIOMATHYECKUM TIPEACTaBUTEIbCTBAM IMPABO BBIMNOJIHATH
(GyHKUHH, CBSI3aHHBIE KaK C pErucTpalueil Opaka, Tak U C €ro pacTOp>KEHUEM, MPU
YCJIOBUHM, YTO HHUYTO HE BCTYHAaeT B MPOTUBOPEUYME IMpaBUiIaM M 3aKOHaAM
rocyJiapcTBa npeObIBaHMUS.

OnHako B COOTBETCTBUMU C HOpMaMU HEKOTOPBIX KOHBEHLIHNM, K IPUMEPY, CT.
33 KoHCYyIbCKOW KOHBEHIMH Mexay Poccmein um PecmyGmukoii ITompma®,
KOHCYJIbCKOE JOJKHOCTHOE JUIO0 O0JlafaeT MpaBOM perucTpanuu OpakoB, B TO
BpeMsl Kak MpaBO KOHCYJa IO PETrUCTpPalli PACTOPKEHUS KOHBEHIIMEH He
3akpemuigercs. bonee  3TOro, HEKOTOpblE  KOHCYJIbCKHE  KOHBEHIIMH  C
WHOCTPAHHBIMU TOCYJApPCTBAMM COJIEPkKAT OTPAaHUUYEHHUS MPABOMOYUI KOHCYJIa B
OTHOIIIEHWU pacTop>keHus OpakoB. I[logoOHbIe oOrpaHuyeHHst conaep)karcs, K

~ Ard V7
puUMepY, B KOHCYJIbCKOM koHBeHIMU PD ¢ OunnsHackoit Pecybnukoi ¢

6 "Koncynbckas koHBeHIMs Mexay Poccuiickoit denepanmeii u Pecriyonukoit [Tonpma" (3akiodeHa B T.
Mockse 22.05.1992)// Bronerens MexayHapoaHbIX JoroBopoB. 1998. N 6. C. 17 - 34.

" Cr. 193 Koncynsckoii konpenuun Mesxny CCCP u ®ummsniackoit Pecrny6mukoii/ Bexomoctn BC
CCCP. 21 nexabps 1966 r. N 51. Cr. 1042.
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B 10 x*e Bpems B coorBerctBuM € M. 1 cratbu 160 CK P® koHCynbckHe U
JUIuioMaTuueckue yupexaenus PO obmagaroT mOJTHOMOYMSIMU IO PAaCTOP>KEHUIO
Opaka u MeXay rpaxmaanamu Poccuu, 3akmroguBIIUMu Opak corsacHo 1. 1 ct. 157
CK P®, u mexny pocCHCKUMHU M MHOCTPAHHBIMH TpaKAaHAMU WJIU JIMLIaMU 0e3
rpakJaHcTBa. J[aHHOE NPaBWIO MOJYYUIIO 3AKPEIUICHHE, TakKe B HEKOTOPBIX
KOHBEHIIMSIX, B COOTBETCTBUU C KOTOPBIMHU KOHCYJI MPOBOJIUT PETUCTPALUIO
pacTop>keHus Opaka, TIZle OJHA CTOpPOHAa - TPaXJAHWH MPEACTABIAEMOrO
rocy1apcTBa, B paMKax 3aKOHOJATeJIbCTBA CTPAHbI IPEObIBAHUS.

OTHOCHUTENBHO pacTOpKEHUs OPAaKOB B POCCUICKUX CyAaxX CIEAYET CKa3aTh,
4TO JOIYCKAaeTCs pPa3BOJ B OTCYTCTBMM BTOPOIO CYIIPYyra, €CJIH ITOCJIEIHUN
U3BEIICH OBbUT O pacCMOTPEHHUM Ji€Na, U TaKOE PacTOp:KeHHe Ha TeppuTopun PD
OyAeT uMeTh IopUuauUecKyto cuity. TeM He MeHee, mpobiiemMa 3aKI4aeTCs B TOM,
4YTO OHO MOXET OBbITh NPHU3HAHO HEJCHCTBUTENBHBIM B TOCYJapcTBE, IJI€
IPOKUBAIOT CYNPYTH JMOO OJUH U3 CYNPYroB, SBJISIOMIUKCS TpaXIaHUHOM
MHOCTPAaHHOI'O TOCYJapCcTBa, KOTOPOE B CBOEM HOPMAaTUBHOM PETYJIMPOBAHUU
OpaKopa3BOJIHBIX MPABOOTHOIIEHUWA MpPETyCMaTPUBAET 3aMpPET Ha PACTOPKEHUE
Opaka npu OTCYTCTBHH OJHOTO U3 CYNPYTOB B CyJI€OHOM MOPSIKE.

O pacTopxeHHMH OpadHBIX OTHOIICHHWH B CyACOHOM IOPSIKE HEOOXOIUMO
OTMETUTh, YTO HE BO BCEX CIy4yasiXx pPOCCUUCKHE CYyIbl IPaBOMOYHbI
paccMaTpHBaTh Jejla ¢ yYaCTUEM MHOCTPAHHBIX IPaXJaH, a JMIIb B T€X CIydasx,
KOTI'Jla MCTEL 1O JIeJdy O pacTOpKEHUH uMeeT B Poccun MeCTo KUTEIbCTBO JIMOO B
cilly4yae Hajauuus rpaxjaaHctBa P® xoTs Obl y omHOro u3 cympyroB. JlaHHoe
MPaBHIIO 3aKperusiercs 1. 8. 4. 3 cr. 402 TTIK PO™, nanee rae m. 3 4. 1 cr. 403
I[TIK P® Kk WCKIIOYUTENIBHONM NOACYAHOCTH CyaoB P® oTHOCHUT pena o
pacTtopkeHuu Opaka rpaxaaH Poccuu ¢ MHOCTpaHHBIMU IpaKAAHAMU WM JTUIIAMH
0e3 rpakJJaHCTBa, KOT/1a MECTOM JKUTENIbCTBA ITUX CyNpyroB siBisercs PO.

W3 atoro cieayer, 4To NpH OMpPEAESICHUHA MPUMEHHUMOIO K PacTOP>KEHUIO

Opaka mpaBa, m. 1. cr. 160 CK P® orchutaer HE TOJIBKO K POCCUHUCKOMY

"paxnasckuii mpoueccyanbHblil kogeke Poccuiickoit ®exeparun” or 14.11.2002 N 138-®3 (pex. ot
19.12.2016) // CIIC "Koncyaprantlmoc".
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CEMEMHOMY 3aKOHOJIaTE€JIbCTBY, HO W K TPaXJAHCKOMY MPOLECCYaTbHOMY
3aKOHOAATENBCTBY. (OTHOCUTENIBHO IMPOIECCYATbHOTO TOPSAKA PACTOPKEHUS
Opaka C yyacTMeM HMHOCTPAHHOro rpaxjaaHuHa m. 8 4. 3. ct. 402 T'TIK PO
COJICP’)KUT MPHUHIUIBI, B COOTBETCTBUM C KOTOPHIMU pa3rpaHUYMBACTCS
MOJICYHOCTb JIeJI O PACTOPKEHUHU OpauyHbIX OTHOIIEHUN C Y4aCTHEM MHOCTPAHHBIX
rpaxkaad. [lepBbIil NpUHIUIT OMYCKAET PACCMOTPEHUE POCCUHUCKUMU CyAaMu el
0 pa3BoJie 0 MCKY mpoxkuBarouiero B PO cynpyra, a BTOpOil NPUHIUIT TO3BOJISET
POCCUWCKMM CyJaM paccMaTpuBaTh Jie€jla O pPa3BoJaxX C HWHOCTPAHHBIMHU
rpakJgaHaMy B ciy4yae, KOTJa TMOAAIOIIUA UCK CYNPYT, SIBISIETCS TPaKJIaHUHOM
Poccun.

VYcaoBus [IEWCTBUTENIBHOCTH PACTOPKEHHUSI Opaka MeXay TpaxaaHaMu
Poccun, a Takke MEXIAy HHOCTPAHHBIMH M POCCUMCKHMH Tpa)KJaHaMH,
coBepieHHOro 3a mpeaenamu P®, 3akperiensl 1. 3 ct. 160 CK P®. CornachHo
eMy, pacTtopkeHue Oyner aeiictButesnbHO B PD B ciyudae coOnrofeHust 3aKoHa
COOTBETCTBYIOIIETO HWHOCTPAHHOTO TOCYJAapCTBa OTHOCUTEIBHO KOMIIETCHIIUU
OpraHOB, MPUHSBIIUX pEIIEHHEe O PaCTOpPKEHUU Opaka, M 3aKOHOAATENIHCTBA,
MOJICKAIIETO TPUMEHEHHIO TIPU PACTOPKEHUH Opaka.

JIefiCTBUTEILHOCTh pACTOpXKEHHST Opaka B P® Mexay HWHOCTpaHHBIMH
rpakJlaHaMu, COBEPILICHHOE 3a npenenamu Poccun, OyAeT UMETh CUITY B Ciydasx,
KOT/1a COOJIIOJIEHO 3aKOHOATENhCTBO HAJIEKAIIETO HMHOCTPAHHOTO TOCYIapCTBA O
KOMITETCHIIUM OPTaHOB, MPUHHUMABIINX PEIICHUE O PACTOPKEHHHM Opaka, ¥ eciu
coOMoIcHO  OBIJI0O  3aKOHOJIATENIbCTBO,  MOJJIeXkAllee MPUMEHEHHUIO TP
pacTopxeHuu Opaka. J[pyrumu cioBamu, pa3BOj, COBEPIICHHBIN 3a MpeieciIaMu
P® Mexny WHOCTpAaHHBIMM Tpa)AaHaMH, JOJDKEH OBbITh JCHCTBUTENECH B
roCyIapCTBE COBEPIICHUS, I TOTO YTOOBI OH OOJajall IOPUIUIECKON CUIION B
HAIlIEH CTpaHe.

OCHOBHBIM TIPUHIIAIIOM JIEHUCTBUTEIBHOCTU PACTOPTHYTHIX OPAKOB SBIISETCS
COOJIIO/IEHNE TIPOIIECCYAIbHOTO TOPSAKA Pa3BoOja, T.. PEIICHHUE O PACTOPKEHUU
JOJDKHO TPUHUMATBCS COTJIACHO KOJUIM3MOHHBIM HOpPMaM CEMEHHOI0 IIpaBa

CTpaHbl, rjie pactopraercs Opak. K mpumepy, ecim B MHOCTPAaHHOM T'OCYJIapCTBE
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pacTopraercsi Opak MeXJy AByMs IpaxJaHamMH PoccuM W KOJUIM3MOHHAasi HOpMa
TAaKOr'0 TOCYyAAapCTBa CChUIAETCS HA 3aKOH IPaXkIaHCTBA CYIPYroB, TAKOW pa3BOJ B
Poccun Oyner umeTs cuity, ecnu Obuld COONIOEHBI BCE HOPMBI, PEryIHPYIOIINe
pacTopkeHue Opaka 1o HaluleMy 3aKOHO/IaTEIbCTBY.

HeoOxomumo oTmeTuTh, uTO Npu3HaHue B Poccum (pakToB pacTopikeHUs
Opaka, OCYLIECTBJIEHHOIO B HHOCTPAaHHOM TOCYJAapCTBE MO MECTHOMY
3aKOHO/ATEIbCTBY, HE 00SA3aTEIBbHO MPEIyCMATPUBAET MPU3HAHUE IOCIIECACTBUS
TAKOTO0 PACTOPXKEHHUA. DTO CJEACTBUE, YTO HEKOTOPBIE IIOCIEACTBHUS Pa3BOJA,
3aKpeIUIsieMble B JIPYTUX CTpaHaX, MOTYT IPOTUBOPEYUTH POCCUHUCKOMY
3aKOHO/ATEIbCTBY U MPHUHATHIM OOIIECTBEHHBIM HOpPMaM O JIMYHBIX IIpaBax
YyeloBeKa U cembe. He MOryT mpus3HaHbl ObITh TaKW€ MOCIEACTBUS PACTOPKEHUS
Opaka, YCTAaHOBJICHHBbIE pPEIIEHHWEM CyJa, KakK JIMIIEHHWE BHHOBHON B pa3BOJe
CTOPOHBI IIpaB Ha BCTYIUICHUE B HOBBIN Opak, IpaB Ha BOCIIUTAaHUE JIETEH U Ip.

OCHOBHBIM MPUHIMUIIOM PETYJIUPOBAHMS CEMEUHBIX OTHOLUIEHUH B 00JacTH
OpeKpalieHus OpakoB MeEXAy POCCHHCKMMM TpaxJaHaMd M TpaxJaHaMu
WHOCTPAHHOTI'O TOCYAApCTBAa, B POCCUHMCKOM CEMEMHOM 3aKOHOJATEIbCTBE, B
KoHBEHIMSX M TOrOBOpax O MPAaBOBOM NMOMOIINM MO CEMEWHBIM JI€JIaM SIBJISETCA
IIPUHLMAI HALMOHAJIBHOIO pekuma. TakKe BBIIEIUTh MOYKHO PaBHOIIPAaBUE
MY>KYHMH Y KEHIIUH KaK MEKTyHApOIHBIA MPUHIIMUI B JAHHOM BOIIPOCE.

XOTd HOpPMBI 3aKOHOJATENbCTBA pPANA, IPEUMYILIECTBEHHO BOCTOYHBIX
CTpaH, IIOCIEAHEMY IIPUHLMILY IIPOTUBOPEYAT. YUUTBHIBAsg, YTO IIPABUIO O
MIPUOPUTETE  MEXKAYHAPOAHOTO JOTOBOpa MEPEN HOPMaMH BHYTPEHHETO
3aKOHOAATENbCTBA JEHUCTBYET BO BCEX TIOCYIapCTBax-y4aCTHHKax MUHCKOU
KOHBEHUIHUH 1993 r., MOKHO OTAATH MPEUMYILIECTBO MEXKIYHAPOAHBIM IPHUHIIUIIAM
repe/1 MPUHIMIIAMU HallMOHAIBHOTO npasa. B PO nanHOe npaBuito 3aKperuieHo B
cratbe 15 Konctutyuuu P®, a taxxe BoiTekaeT u3 yactu 2 cT. 1 I'TIK PO.

B pamMkax MeEXIyHapOAHBIX JIOTOBOPOB OTHOCUTEIBHO PpPAaCTOPKEHUSA
OpakoB, BeaeTcs peub 00 yHU(HKAIMK KOJUTM3MOHHBIX HOpM. K mpumepy,
['aarckass KOHBEHLUS O NpPHU3HAHMM pa3BOJOB M pELIEHUH 00 OTAEIbHOM

KUTenbCcTBe cynpyroB ot 1 utwoHs 1970 roma (patudunmpoBana DOUHISHIUEH,
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HNanue#t, Eruntom, MWramueit, JlokcemOyprom, Hopserueit, CroBakuei,
[IBetiniapueit, Yexuewt, Ilopryranmeit, HunepinangamMu u ApyruMU CTpaHaMu),
BcTynuBmass B cwiy B 1975 1., paccmarpuBaer BONpPOCH NPHU3HAHHUS B
rocyfapcrBax pa3iy4ye€HUl U pa3BOJ0B.

[IponeccyanpHble acmeKkTbl PacCMOTPEHUS CIIOPOB O pa3Boae, a B
YaCTHOCTH, ONPEJEICHUE MOJACYIHOCTH W NPHU3HAHUE BBIHECEHHBIX pELICHUN
Hanu otpaxenue cBoe B Permamente Coera EC 2201/2003 ot 27 HosiOpst 2003
roja. KoJmmM3noHHBIX HOPM JaHHBIN PETJIAMEHT HE COIEPIKUT, OAHAKO FOTOBUTCS
IPOEKT MO OMNpPENESICHUIO 3aKOHOAATENIbCTBA, NMPUMEHSIEMOr0 K PacTOPKEHUIO
opaka — «Pum III». CTOUT OTMETHUTB, UTO CO3JaHHE KOJJTU3UOHHBIX HOPM B LEJSIX
3((HEKTUBHOIO HOPMATUBHOIO PETyJIMpPOBaHUs OpayHbIX OTHOLIEHUUA B (opme
periaMeHTa cnocoOHO NPUBECTH K TaKUM 3aTPyJHEHUSIM, KaK COIJIaCOBAaHUE
HOJUJIEKAIET0 NMPUMEHEHHIO TpaBa. Tak, NepBOHavYalbHBIM B BenukoOputanun
SIBIISICTCS IPUMEHEHHE TIpaBa, ACHCTBYOIEro B Mecte cyna — lex fori, B [epmanum
— 3TO «HEpapXHs» KOJUIM3MOHHBIX TIPUBSI30K M MCIOJB30BAHUE 3aKOHA
rpaKJaHCTBA CYNpPYroB, MPU TOM, YTO B KAauye€CTBE OCHOBHOIO HaIpaBJCHUS B
KOJUIM3UOHHOM TpaBe€  BBICTYNAET HCIOJIb30BAaHUE TMPHUBSA3KA K  MECTY
TIPOKHBAHUS

B oreyecTBEHHOM  3aKOHOJATENIbCTBE  KOJUIM3HOHHBIE  BOMPOCHI
pacTopkeHusi Opaka paccMaTpUBaJIMCh €Ill€ B paHee JCHCTBYOIIEM OpaydHo-
CEMEHHOM 3aKOHE, U IPUHIIUIIBI ONIPEIEICHUS MTpaBa, NoJIeXkKaIlero NpUMEHEHHMIO,
HE TIEepeTepreB OCOObIX WM3MEHEHMH, ObUIM 3aKperuieHbl B JEHCTBYIOLIEM
CemeitHom xkomexce P® ¢ wambosee [eTadbHBIM U TIOJHBIM IPABOBHIM
peryJiupoBaHreM.  3aKOHOJATEIbCTBO  OOJBIIMHCTBA  OBIBIIMX  COKO3HBIX
pecryOJIMK, HampuMep, CEMEWHOE 3aKOHOJATENbCTBO  ApPMEHUH, TOXKe
YHAcCJIeI0BAJIO TAHHBIE MOJ0KEHNUs, PErNIAMEHTUPYIOIIUE KOJUIM3UOHHBIE BOIIPOCHI

pacTtop)keHus Opaka.

2 Cm.: Rolf Wagner. EG — Kompetenz fu das Internationale Privatrecht in Ehesachen? Rabels Zeitschrift
B. 68 (2004)H. 1. S. 119 — 153.
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WTak, HECOINIACOBAHHOCTh B CEMEIHOM IpaBe HEKOTOPBIX TOCYAapCTB
CrlocoOHa TMpPUBECTH K CHUTyalMsM, KOrJla pacTOPTHYTHIH B  OTACIBHOM
rocyiapcTBe Opak, NpPOAOKUT CYIIECTBOBATH B JPYroM, Tak Kak B psie
rocyJapcTB pa3BOJ HE JIOMYCKAeTCs BOBCE (HEKOTOpbIE CTpaHbl JlaTWHCKOU
AMepHUKH), B psAIE ke, BO3MOXKHOCTh pa3BojJia OrpaHUYEHA CIydasMH, CTPOro
yCTaHOBJICHHBbIMU B 3akoHe (MTanus, BeaukoOpurtanus u ap.).

Pa3zButre MupoBoro coobmiectBa B XX B. MPUBENIO K PACIIMPEHUIO TIPAB U
cB00OOJ yenoBeka (B 4aCTHOCTU W TpaBa Ha pacTopxeHue Opaka). EBpomeiickue
CTpaHbl JIOJbIIE APYTUX CONMPOTUBISIUCH 3TOMYy. OnHako ¢ 1970 roma B Urtanun
HayaJl JeCTBOBATh 3aKOH, Pa3pellaouid pacTOPKEHHE OpavyHbIX OTHOIICHUN TIO
YETKOMY TEPEYHI0O OCHOBAHWI, HCKJIIOYUB corjacue cynpyroB. OCHOBaHUSIMU
pa3Bola TaM CYMTAIOTCA: OCYXKIECHHE CYIpyra K CYpPOBOMY YIOJIOBHOMY
HAKa3aHWUIO; OTHEIbHOE NPOXKHBAaHUE CYINPYroB Oojiee S JET MO YCIOBUSM
cenapaluu; HeCOCOOHOCTh K OpayHOM KU3HM; pACTOPKEHHE Opaka 3a pyOekoM.
Bo ®panuuu B3anMHOE COTjlacue MPU3HAHO B KA4e€CTBE OCHOBaHUs pa3Boja ¢ 1975
roja, B AHIJIMK B3aMMHOE COTJIACME Ha pa3Boj Ipus3HaHo ¢ 1971 r., HO TOJABKO
JMIIb TIOCJIE€ JIBYXJIETHETO PA3AEIbHOIO MPOXKUBAHUS. 3aKOHOAATEIbCTBO MHOTHUX
JPYTUX Pa3BUTHIX CTPAH JIOMYCKAET PACTOPKEHUE Opaka 1o B3auMHOMY COTJIACHIO
B CJy4ya€ OKOHYATEJIbHOIO W HEMOMPaBUMOIO PAacCTpOMCTBA OpauyHOM KU3HU.
[Tonoxenust B 00JaCTH peryaupoBaHusi Opakopa3BoIHbIX oTHOIIeHHM B IlIBenun
MOKHO XapaKTepU30BaTh 3HAYUTEIILHON JTUOEPaTIbHOCTHIO, TaK KaKk HE TpeOyercs
OT CyJla BBbISICHEHME TPUYMH, KOTOpble TMOOYIWIM TMpPEKpaTuTh Opak, u
OCYILECTBJIICHUE MPUMHPUTENBHBIX Npouenyp. 3akoH CoeauHeHHbix LlITatoB He
CIaBUTCS €AMHOOOpa3ueM. B HEKOTOphIX IITaTax pacTop)keHue Opaka
JIOTIYCKAeTCsl 10 MPUYMHE HEMONpaBUMOTO €ro pacrnaia, B IpyrHxX HEoOXO0JuMO
HaJW4Yu€ HWHBIX MPEAYCMOTPEHHBIX 3aKOHOM OCHOBaHUM  (COBepUICHUE
paBOHApPYIIEHUS U T.A.). BO MHOTMX mITaTax yCTaHABIMBAETCS LIEH3 OCEIJIOCTH,
YTO YacTO MCIOJNb3yeTcs B LEMsIX 00XoAa 3akoHa Juid HauOolsiee JIETKOro

IMOJY4YCHUA Pa3BOaOB.
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Henw3st oTpunath, 4To Opaku ¢ y4acTHEM HHOCTPAHHOTO JIEMEHTa OOJIbIIEe
noABepkeHbl pacrnany. OCHOBHOW MPUYMHOM TOMY, Ha Halll B3TJISAI, CIYKHUT B
KOpHE OTJMYHAs KyJIbTypa HAllUW, MEHTAJIUTET HAPOJa U, KOHEYHO K€, OTIINYUS
3aKOHOJATENbCTBA. Tak, K MPUMEPY, POCCHICKas Tpa)JaHKa, 3aKiarodas Opak c
IrPOKIAHUHOM TOW CTpaHbl, TA€ AEHCTBYET MYCYJIbMAaHCKOE IIPAaBO, BEPOSTHO
OyJleT moJIBEp>KeHa CTECHEHUIO B IIpaBax OTHOCUTEIBHO K TEM IMpaBaM, KOTOPbIMU
oHa oOnagana y cebsi Ha pOAMHE, ITO KacaeTcs MU OTHOIICHWH B Opake, U
OTHOILIEHHH K JETSAM, a TAKKE UMYIIECTBEHHBIX IPaB.

OnHako, MOXKHO TIPUBECTH MOJIOKEHUE MYCYJIBMAaHCKOIO IpaBa, KOTOPOE
MOYKHO PEKOMEHJOBAaThb M K IIPABOBOMY 3aKpPEIUIEHUIO B HOPMaxX POCCUKCKOIO
3aKoHOAAaTeNbCTBA. OHO Kacaercs OCYIIECTBICHUS IPABOBOIO PETYIMPOBAHUS
OTHOIIEHUHN B cepe pacTopkeHHs Opaka U €ro MOCHEICTBUUA. DTO MOJIOKEHUE
3aKJII0YAeTCsl B 0053aT€TbHOM MPEIOCTABICHUH JIETSM TOJIHOTO COJEpPKaHUS U
KOMITEHCAIIUM MaTepH, a TAK)KE OCTaBJICHUE peOEHKa IO ONEKOW TOr0 pOAMTEs,
KTO CMOYKET JIy4IIIe O HHX 03a00THTCS U BOCITHTATD

MOXHO OTMETUTHh MPUCYTCTBHE M €HI€ OJHOTO TMOJIOKEHHUS B
MYyCYJbMaHCKOM TMpaBe, OO0JaJarolero MOJOKUTEIbHBIM  XapakTEPOM B
MPUMEHEHUU €ro B JielaX O pPacTOpKeHHH Opaka. OTO 3aKOHOJATEIHHO
3aKpeIJICHHbIH HHCTUTYT, B paMKax KOTOPOTO KEHIIMHA MTOCJIE CMEPTU MYka JTU00
pa3Bojia JIOJDKHA MaTepUaIbHO 00€CIIeUMBATHCS CEMbEH OBIBIIETO MYXa HIIM Ke
UM caMuM. JIaHHYH0O HOpMY BO3MOXKHO OTHECTH K IIOCJICICTBUSIM PACTOPKEHUSA
Opaka, a Kak yxe oTMedajoch paHee, B PD MoxeT mpu3HaBaTbCS pPa3Boja C
y4acTHEM WHOCTPAHHBIX TPAXKIAH, KOTOPBIM COBEpPIIEH C COOJIIOICHUEM
3aKOHOAATENBCTBA MHOCTPAHHOI'O T'OCYJApPCTBA, HO HE MPU3HAIOTCS TMOCIEICTBUS
3TOr0 PACTOPKEHUSA, YCTAHOBJICHHBIE MHOCTPAHHBIM CYIOM.

He TtoibkO mpH3HAHME OTOr0 NOJOKEHUS B KA4ECTBE IOCIEACTBUS
pacTopeHus Opaka, COBEPILIEHHOIO Ha TEPPUTOPUU MHOCTPAHHOTO TOCYyAapCTBa,

HO Y BBEJICHHUE €r0 B JICHWCTBUE, MOAYEPKHYIIO ObI COLIMAIbHYIO CYIHOCTh Opaka u

™ A6nanati Xammyma. The Family Structure in Islam American Trust Publications. 1977. P. 246.
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CEMEHHON KU3HH, TE€M CaMblM NOJHMMAasi W BOCCTAHABIMBAS MOPAJIbHO-
HPABCTBEHHBIN YPOBEHb FOCYAAPCTBA U OOIIECTBA.

OCHOBHBIMHM LIEJIIMH HOPMAaTHUBHOTO PEryJIMPOBAHUS PACTOPKEHHS Opaka
CUMTATh MOYKHO YIOPSAJOYEHHE U MPOrPECCUBHOE Pa3BUTUE KOJUIM3MOHHOTO TIpaBa
B o0nactu Opakopa3BOJHBIX OTHOLIEHHWH € HMHOCTPAHHBIMU TpakJaHaMH U
peanu3anuio MO3UTUBHOTO IpaBa CYNPYTrOB C MHOCTPAHHBIM IPaXIaHCTBOM JIMOO
CYIIpYIOB, HMEWOIIMX TIpaxJaHCTBO Poccuu, HO pacTtopraromux Opak Ha
TEPPUTOPUHU JIPYroro rocyAapcrsa, JIMOO B CiayyasX pa3BoAa JHUL, C pa3HbIMU
IpaKJJaHCTBAMM.

O0600mas 1 aHaIU3Upysl 3aKOHOAATEIbCTBO 3apyOEKHBIX CTpaH, CTOUT
OTMETHUTb, YTO PACTOPKEHHE Opaka MOJYMHEHO JIMOO 3aKOHY CTPaHbI IPa’KJaHCTBA
CYIIPYrOoB  (3aKOHOJATEJIbCTBO OOJBIIMHCTBA TOCYJAapCTB KOHTHHEHTAJIbHON
EBporbl), min ke 3aKOHY CTpaHbl MECTa )KUTEIbCTBA CYIPYTOB.

CpaBHEHHE HHCTUTYTOB PacTOp>KeHHs Opaka B Poccuu M HEKOTOPBIX IPYruX
CTpPaH BBISIBUJIO CEPHbE3HYK CTENEHb pA3JIM4Msl IPaBOBBIX HOPM, B T. H.
KOJUIM3UOHHBIX, MPU3BAHHBIX PErIAMEHTHPOBATh Opakopa3BOAHBIA IpolLEce,
MOPSAOK, YCIOBUS M €ro mnocnencrtBusa. Eciau, ¢ ONHOW CTOPOHBI, B JENIaX O
pacTopkeHUuM Opaka C HWHOCTPAHHBIMM TpaXJaHaMUd MOXXHO TPUMEHHUTH
KOJUIM3UOHHBIE HOPMBI, 3aKpEIUIiEMble B MEXIYHApPOJIHBIX COIJIAIICHUAX Kak
OPUOPUTETHBIE TPU BBIOOpPE HCIIOJIB3YEMOT0 IpaBa, TO, C JPYrol CTOPOHBI,
pacTopkeHue Opaka ¢ rpaXxJ1aHaMy T€X UHOCTPAaHHBIX FOCYIapcTB, ¢ KeM y Poccun
HE HMeEeTCs MEXKIYyHapOJIHBbIX corialeHuid B cdepe CceMeWHOro Impasa,
IIPOBOLIMPYET BO3HUKHOBEHUE PsAZla KOJUIM3MOHHBIX BOIPOCOB. DTO W BOMPOCHI O
TOM, Yb€ 3aKOHOJATENBCTBO OYJET MOAJIEkKATh NMPUMEHEHUIO B PEUICHUHU e O
pactopkeHuu Opaka, U KakKhe YCIOBHS, MOPAIOK JOJDKHBI COOMIOAATHCS MpH
pactopkeHuu Opaka, yTo Obl €ro CTaJo BO3MOXKHO MPHU3HATh TAaKOBBIM, TO €CTh
3aKOHY TPaKJAHCTBAa CYNPYrOB MWJIM 3aKOHY MeECTa HUX JKUTEIbCTBAa OyJler
NOMUYUHATBHCS  IpoUeAypa pacTtopxkeHuss Opaka. Takke BCTaeT BOIPOC
OTHOCHUTEJIBHO TOTO, OpraHbl KaKOro U3 rOCyAapCTB KOMIIETEHTHBI B IaHHOM J€JIE,

KaKuc u3 HOCJ'I@,Z[CTBI/II\/'I MOI'yT OBITH YCTaHOBJICHBI, 6y,HYT JI1 OHU IIPU3HABATLCA B
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TOoCyJapCTBE TOTO JUOO IPYyroro cympyra, OyaeT jau Opak BoOOIIe MpU3HABATHCS
PacTOPTHYTHIM I10 3aKOHAM MHOCTPAHHOT'O rOCyAapCTBa.

B memax paspemieHHs BCeX BBILIEYKa3aHHBIX BONPOCOB, yCMaTPHUBAETCS
OCTpasi HEOOXOJMMOCTh B TMEpPBYHO oOYepedb, MpucoeauHeHus Poccuiickoi
®enepanun Kk [aarckoii KOHBEHLMM O TPU3HAHUU Pa3BOJOB MU CyIeOHOM
pasiydenun 1970 r. u npuBIeYEHHUS K JAHHOMY NPUCOCAMHEHUIO JAPYTMX CTPaH,
HE Y4YacTBYIOIIMX B JaHHOW KOHBEHIIMU. DTO MPHUBEIO Obl K MEXIYHApOIHON
yHU(PUKAIIMM ~ MHOTHMX  KOJUTU3MOHHBIX  HOPM,  IOCPEJICTBOM  KOTOPBIX
OCYULIECTBJISIETCS. MIPAaBOBOE  PETyJMPOBAaHUE MPOLEAYPbl  3aKIIOYEHUS U
pacTopkeHus Opaka, BCIEACTBHE YEro MOIJIM Obl OBITH CHSATHI TaKHE Ba)KHbIE
BOIIPOCHI PACTOPXKEHHsSI Opaka C MHOCTPAHHBIMU TpaKJaHaMU W JHIaMu 0e3
IPaKJAHCTBA, KaK OIpPENENICHUE IMOJICKANIEr0 IMPUMEHEHHUIO IIpaBa, IIPU3HAHUE
Opaka pacTOPTHYTBbIM U MOCJHEICTBUN TAKOrO NMPU3HAHUS HAa TEPPUTOPUU JIPYTHX
ctpad. [IpoOnemMbl BbIOOpa MpaBa B pelIeHUH JAeNl O 3aKJIIOUEHUH U PACTOPKEHUU
Opaka, SIBJISIOTCS OJHUMH M3 BaXXHEUIINX, MOCKOJIBbKY MPEXkIe YeM MPUCTYNaTh K
yKa3aHHBIM MpoLEaypaM, HEOOXOJUMO ONPENETUThCI C 3aKOHOJATEIbCTBOM,

KOTOpO€ OYJEeT UX PErfiaMeHTUPOBATh.
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3AKJIFOYEHUE

PaccMoTpeB mpu3HAaKM WHCTUTYTA 3aKIIOYEHUS OpavyHOTO coro3a, Opak
CIHENYET ONPEACIUTh KAaK COK3 JKEHIIUHbI W MYXKYHAHBI, 3aKJIFOYEHHbBIN
IIOCPEICTBOM BOJIEU3BSIBICHUS B COBOKYIIHOCTU C FOPUAUYECKUMHU IIPOLETYPaAMHU,
TaKUMH Kak JOOpOBOJIBHOE H COTJIaCOBAaHHOE TOJIMUCAaHWe OecCPOYHOTO
IPaXJAHCKOIO AaKTa, U1 CO3JaHHUSl CEeMbHU, CIIEICTBUEM KOTOPOIO CTaHET
BO3HMKHOBEHHUE OMNPENENCHHBIX CYOBEKTUBHBIX OOS3aHHOCTEH U MpaB JIMYHOTO U
MMYILIECTBEHHOTO XapaKTepa.

CemeiiHble OTHOIICHHS C YYaCTHEM JIMI] 0€3 IpakKJaHCTBA M MHOCTPAHHBIX
rpaXKJjaH, OTHECEHBI K YaCTHOMPABOBBIM OTHOIICHUSIM, B CBOIO OYEPEAb KOTOPHIE
BBIXO/ISIT 32 PAaMKH FOPUCAUKIIUU TOJBKO OJHOTO TOCYJIapCTBa, YTO CIOCOOCTBYET
BO3HUKHOBEHUIO CUTYallMM, B KOTOPOM HA PETYJMPOBAHUE HUX MPETECHIYIOT HE
MEHEE JBYX HAUMOHAIBHBIX MPABOMOPAAKOB. Takasg CHTyalus Ha3bIBAETCA
KOJUTM3UEH HAIlMOHAIBHBIX 3aKOHOB. PellleHne KoITM3UOHHBIX MPOOJIEM COCTOUT B
BHIOOpPE  HAIMOHAJIBHOTO PEryJsTOpa, UTO COCTaBISIET OCHOBHYIO II€Jb
MEXIYHApPOJHOI0 YAaCTHOrO IpaBa B 1EJIOM, W KOJUIM3MOHHOTO TIpaBa, B
YaCTHOCTH.

B poccuiickoM 3aKOHOJATEIBCTBE IIEPBBIM BHYTPEHHUM HCTOYHUKOM
CEMEMHOIr0 KOJUIM3HOHHOro mpasa sBisiercss Konctutyuuss PO. Komnusmonnoe
ceMeHHOe MpaBO MPUHUMAETCA Ha (enepaibHOM YPOBHE M HAa 3TOM OCHOBAHHH
HaJJIeKaI1e TTOJIOKEHUS BKIIFOYAIOTCS B OCHOBHOM (pefiepalibHBIN OTPACIICBOM aKT
— Cewmeiinbiii Kogekc P®, B xoTtopom conepxutca pazgen VII «IIpumenenue
CEMENHOI0 3aKOHOJIATEIbCTBA K OTHOIIEHHUSIM C YYaCTUEM MHOCTPAHHBIX TPaKJIaH
u jui 06e3 TpaxJaHCTBay». PeriaMeHTanus CEeMEHMHBIX OTHOLIEHUN TPH Y4acTUU
WHOCTPAHHBIX TpaXJaH W JUIl 0e3 TPaKJAaHCTBA, TaKKe OTPaK€HA B TaKHUX
HOpPMATHUBHBIX akTax, Kak: ®enepanbHbiii 3akoH «OO0 akTax TrpakIaHCKOrO
cocrosiHus»; «KoHcynbckuit YcraB Poccuiickonn ®enepaunn»; Ilonoxenue o
KOHCYJIbCKOM YyupexaeHun P®. BaXHbIMH HCTOYHMKAMU KOJUIM3UOHHBIX HOPM

Cy’KaT MexayHapoaHble noroBopbl PD. Ilpunarue Konctutyuuu B 1993 1., Ha
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KOHCTUTYLIMOHHOM YPOBHE 3aKpENWJIO MPABUIO O MPUOPUTETE MEKIYHAPOIHBIX
JIOTOBOPOB, KOTOpoe mpuoOpeno obmee 3HadeHue. Otmerum [aarckue
KOHBEHLIUHM,  TOJIOKEHUSMU  KOTOPBIX  OCYIIECTBISETCA  KOJUIM3MOHHOE
peryivpoBaHue OpadyHbIX MPaBOOTHOIICHUM, 3aHMMarolue oco0oe MecTo B
CUCTEME HCTOYHUKOB KOJUIM3MOHHOTO ceMeWHoro mnpama: «O 3aKIIYEHUU U
NpU3HAHUH JIEUCTBUTEIBHOCTH OpakoB» oT 14 mapta 1978 roga u «O npuszHaHUU
Pa3BOAOB U PELICHUH O pa3JEIbHOM KUTEIbCTBE CynpyroB» ot 1 utonsa 1970 roxa.
O HeoOxomumocTh yuyactus P@® B 3THUX KOHBEHIUSX CBUACTEIbCTBYIOT
BO3HHMKAIOIIME B TPOLECCYalIbHOW c(epe HOPMATUBHOIO PEryJUPOBAHUS
CEMEMHBIX MPAaBOOTHOILLIEHUH C y4acTHEM MHOCTPAHHBIX IPAXKAAH, a TaKXKe JIUL 0e3
IPaKJAHCTBA MPOOJIEMBI.

VYcnoBus 3akitoueHus Opaka Ha TeppuTopuu Poccuu, ompenenstorcs Iis
KaXIOr0 M3 BCTyMAIOIIMX B Opak JUI, 3aKOHOJIATEIbCTBOM TOCYAAapCTBa,
TPAKJAHUHOM KOTOPOrO SIBJISIETCA JIMIO B MOMEHT 3aKJIIOYeHHs Opaka. OTo
3HAYUT, YTO MPH 3aKII0YEHUH Opaka Ha TeppuTopuu Poccuu kaxaoe nHOCTpaHHOE
JULO PYKOBOJCTBYETCS JIMYHBIM 3aKOHOM, TO €CThb 3aKOHOM CTpPaHsbl,
IPAXKIAHUHOM KOTOPOW SIBIIIETCS OH, a ITOATOMY, KOTZIa HapyIIAeTCsl POCCUICKOE
3aKOHOAATENbCTBO IO  YBAXHUTEIBHBIM MNpUUYMHAM (K TOpuUMepy, U3-3a
HecooTBeTcTBUSL TpeOoBanusM CK P®), oH BmpaBe mnpu perucrpanuu Ha
tepputopur P Opaka, UCrmoib30BaTh HOPMBI CEMEHHOIO 3aKOHOJIATEIIbCTBA TOU
CTpaHsl, IOJJAHCTBO KOTOPOU UMEET.

B Hopmax CK P® copepkuTcsi KOJUIM3UOHHAsI MPUBSI3KA K POCCUHUCKOMY
3akOoHy O (¢opMe U MOpPSAKE 3aKIOueHuss Opaka € ydacTHeM HMHOCTPAaHHBIX
rpaxaaH Ha tepputopuu PO, U3 dero cieayer, 4To BCTyHaroume B Opak JuIa,
COTJIACHO POCCUHCKMM HOPMaM O MOpPSAKE pEerucTpanuy OpavyHOro CO03a, UMEIOT
nmpaBo MmojaBath 3asBieHue B JMo0oi opran 3AI'C. Tak, xorma omHa cTopoHa
Opaka - pPOCCHUHCKMU TpakJIaHUH, MECTO €ro >XHUTEJIhCTBA HE OYyIeT HUMETh
3HaQYEHWEe, 4YTO  HENPaBWIbHO €  TOYKA  3pEHUSA  HEJOCTAaTOYHOU
WHOOPMUPOBAHHOCTH O  JaHHOM TpaxkigaHuHe (K  mpumepy,  (GakThl,

MNPCIATCTBYIOIIUC 3aKITIOYCHUTIO 6pa1<a) B KOMIICTCHTHBIX OpraHax HMHBIX I'OpOJ0B
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wi  apyrux cyobektoB P®. Iloromy 1menecoo0pa3HO  HCIOJIB30BAHUE
3aKOHOJIATEJIBHOTO OMBITA, 3aKII0YAIOLIErocs B TOM, YTOOBI MOPSAOK 3aKII0UEHUS
Opaka ¢ y4yacTHUEM WHOCTPAHHOI'O rpakJaHWHA B T. Y. OCYILIECTBIISICS B OpraHax
3AI'C mo Mecty XKUTENbCTBA rpakaaHnHa Poccuu, kak OHOM M3 CTOPOH Opaxa.
Tak Kak KOJUIM3MOHHAS MPHUBS3KAa K POCCUMCKOMY 3aKOHY O TOpsjike U (opme
3aKiroueHus Opaka Ha Tepputopun PO yxe CylecTByeT, TO BEPHO OIrPAHUYUTHCS
BHECEHHEM M3MEHEHHUU O MECTE rOCyJIapCTBEHHOM perucTpaiuu Opaka B MyHKT 1
cT. 11 CK P® u B cTathio 25 @3 «O06 akTax rpa’kJIaHCKOTO COCTOSIHU.

Heunicteyromuii CK  P® Becbma JeTalbHO paccMaTpUBacT IpaBUIIA
pacTopkeHus Opaka C y4acTHEM HHOCTPAaHHBIX TpaxaaH, KOTOpbIE HMEIOT
ocobenHoctu. Tak, cormacHo crtateu 160 CK P® mnpu pacropskeHun OpakoB
MEXKy POCCHUMCKHUMH W HHOCTPAHHBIMHM Tpa)KJaHAMH, a TAKXKE WHOCTPAHHBIMU
rpaxjaaHaMu  MeXIy coboii B P® Bcerma mpuUMEHSETCS  POCCUHCKOE
3aKOHOAATEIBCTBO. B TO k€ BpeMsi MEXIyHapOIHBIM COTJIAIICHUEM MOKET OBbITh
MPEYCMOTPEHO UHOE IIPABUIIO.

CpaBHeHHE UHCTUTYTOB pacTopxeHust Opaka B Poccun 1 HEKOTOPBIX JPYTUX
CTpaH BBISIBUJIO CEPbE3HYIO CTEMEHb pa3dyvs MPaBOBBIX HOPM, B T. U.
KOJUIM3UOHHBIX, TPU3BAHHBIX PErJIAMEHTUPOBATh OpaKOpa3BOMHBIN MpOIlECC,
MOPSZAOK, YCIOBUS W €0 MOCJIEACTBUSA. B 1ensx paspelieHus BbIlICyKa3aHHBIX
BOIIPOCOB, YCMAaTPHUBAETCS OCTpas HEOOXOJMMOCTh B TIEPBYIO O4YEpEb,
npucoeauHennss Poccuiickont ®eneparmu Kk ['aarckoil KOHBEHIIMA O MPU3HAHUU
pa3BOAOB U cyneOHOM paziaydyeHur 1970 r. W mnOpuUBICUYCHUS K JTAHHOMY
MPUCOEANHEHUIO JPYTUX CTpaH, HE YYacTBYIOIIMX B JAHHOW KOHBEHIIMHU. JTO
NpuBENIO Obl K MEXIYHApOJHOW YHU(PUKAIIMM MHOTUX KOJUIM3MOHHBIX HOPM,
MOCPEACTBOM KOTOPBIX OCYILECTBISIETCS MPABOBOE PETYIMPOBAHUE MPOLETYpPbI
3aKJTIOYCHUS] U PACTOPKEHHS] Opaka, BCJIEICTBHE 4YETO0 MOTJIH Obl OBITh CHSATHI
TaKue Ba)KHBIE BOMPOCHI PACTOPXKEHUsI Opaka ¢ MHOCTPAHHBIMHU TpaKJaHAMH U
JuamMu 0e3 TpakIaHCTBa, KaK OMpeNesieHre MOJIeKAIero MPUMEHEHHIO MPpaBa,
npu3HaHue Opaka pPacTOPTHYTBIM U MOCIHEACTBUM TaKOro TMpU3HAHUS Ha

TEPPUTOPHUH IPYTUX CTPAH.
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