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AHHOTALUSA
K BBIITYCKHOW KBATM(PUKAIIMOHHOHN paboTe
«DUKTUBHBIN OpaK»
crynentku rpynmsl FOP3-1102]1 JlanteBoit Onecu AHaTOILEBHBI

AKTYaJbHOCTh TeMbl IMIUIOMHOH padoThl 00YCIOBIEHA TEM, 4YTO B
HacTosiIIee BpeMs 3akoHoaaTeNbeTBo PD B chepe ceMbr HE yCTaHABIUBAECT MIpaB U
o0s3aHHOCTEH 1T (DAKTUYECKOTO COXHUTEIHCTBA MYXYHHBI M KEHITUHBL. Tak
HA3bIBACMBIA «TPXKIAHCKHA Opak» HE BIEYET NPABOBBIX IOCIEICTBHMA IS
coxkureneit. [Ipydyem He TOJIBKO TeX MpaB U 00S3aHHOCTEHN, KOTOPhIE YCTAaHOBJICHBI
CemelinbiM kKogiekcoM PD mist nuil, cocTosiux B Opake, HO U MHBIX TPa)KaaHCKO-
MPABOBBIX WM CEMEWHO-TIPABOBBIX MOCIEACTBUN (DAKTUYECKOE COXHUTEIHCTBO
TAaK)K€ HE BJICYET.

JIronsm 1o pa3HbIM IpUYMHAM OBIBAET, HEOOXOJAUM CTaTyC CEMbsIHUHA. JTO
MOTYT OBITh COLMANbHBIE WJIM DKOHOMHUYECKHE TPUYUHBI, a TaKke
MPEANPUHUMATENBCKUE L. B 3TOM cilydae AeHCTBUA TpakJlaH HaIlpaBJI€HbI Ha
MOJIYYeHHE BBITOJ] OT 3aKjtoueHusi Opaka, HO HE HECyT B cebe IeM CO3JdaHus
cemMbu. B TO e BpeMs MMEHHO HaMEpEHHE CO3JaHUsi CEeMbH OOYCIaBIMBAET B
MEePBYIO OUepeib ACHCTBUTEIHLHOCTh 3aKIIOUEHHOTO Opaka.

OO0bekTOM HCCIeI0BAHUSL B paMKaxX JUIUIOMHON pabOThl OYIyT CIIyKHUTh
0O0I11IeCTBEHHBIE OTHOILICHUS, BOBHUKAIOMINE B c(hepe OXpaHbl CEMBHU.

IIpeamerom u3y4yeHHUs NaHHOW JUIIJIOMHOW pPaOOTHI SIBJISIOTCS IMPABOBHIE
HOPMBI, PETJIAMEHTUPYIOIIUE TOPSA0K 3aKIFOUEHUS U YCIOBUS IEUCTBUTEIBHOCTH
Opaka.

Heabo padoTbl SBISICTCS  UCCIENOBAHWE COBPEMEHHBIX  MpobiieM
MOCJIC/ICTBUMA 3aKitoueHus (PUKTUBHOTO Opaka. 3amadyamMu Il JOCTHXKEHUS
YKa3aHHOM LIEJIH SBJISIOTCS:

- BO-TIEPBBIX, U3YUUTH TIOHITHE U MPU3HAKK (DUKTUBHOTO Opaka,

- BO-BTOPBIX, PACCMOTPETh OCOOEHHOCTH MPABOBOTO PETYJIMPOBAHUS TOPSIIKA

3aKJII0UYCHHS (PUKTUBHOTO Opaka,



- B-TPETBHX, HCCIIENOBAaTh COBPEMEHHBIC TIPOOJIEMBI  MOCIEACTBUI
3aKTF0YeHUST (PUKTHBHOTO Opaka.

PaboTa HanmucaHa Ha OCHOBE OOIIMPHOTO Kpyra HCTOYHHUKOB, BKIIOYAIOIIETO
HOPMATHBHO-IIPABOBBIC aKThl, CIICIIHAIBHYIO JUTEPATYPy U MaTepuajbl CyacOHOMH
MIPaKTUKH.

BrliryckHas kBanudukarmoHHas padoTa COCTOUT U3 BBEJICHHUS, 3 TJIaB, IICCTH
naparpadoB, 3aKIIOYCHHUS M CIHCKa WCIOJIb30BAHHBIX MCTOYHHMKOB. KoimuecTBo
MCTOYHHUKOB: 61.

O0beM paboThl: 67 cTpaHMII.
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BBEAEHUE

B Hacrosiiiee Bpemst 3akoHo1aTenbcTBO PO B cepe ceMbu HE yCTaHABIMBACT
npaB ¥ 00sA3aHHOCTEH A1 (PAKTUUECKOTO COXXHUTEIHCTBA MY>KUYMHBI U SKCHITUHBI.
Tak Ha3pIBaeMblll «TpakJaHCKUN Opak» HE BIICYET NMPABOBBIX MOCIEICTBUN AJIs
coxuTteneit. [IpuueM He TONBKO TeX MpaB U 00S3aHHOCTEH, KOTOPbIE YCTaHOBJICHBI
CemelinpIM KoekcoM P® s nui, cocTosiux B Opake, HO U MHBIX I'Pa)/IaHCKO-
IPABOBBIX WM CEMEHHO-NIPABOBBIX IOCIEACTBUN (PAKTHUECKOE COKUTEIHCTBO
TaKXe HE BICYET.

['ocynapcTBeHHas peructpanus Opaka O3Ha4yaeT MPU3HAHUE U 3aKpeIieHUE
OpayHBIX OTHOIIEHUA MEXIy MYXKYMHOW M IKEeHIIMHOW. JleilcTByromiee
3aKOHOAATENBCTBO PoccUM yCTaHABIMBAET MCUEPIBIBAIOIINANA MEPEUYEHb YCIOBUU
JUIsL TIPU3HAaHHA TOCYJIAapCTBEHHOM pErucTpaluy JACUCTBUTENBHONW. TonbKkoO B
cllyyae HX COONtoJieHus Opak OyaeT CcuuTaThCAd 3aKJIIOYEHHBIM, a IMpaBa u
00513aHHOCTH CYIPYT'OB BCTYNMBIINMHU B 3aKOHHYIO CHITY.

JIroastM 1o pa3HbIM IpUYMHAM ObIBAa€T HEOOXOJUM CTaTyC CeMbsSHUHA. JTO
MOTYT OBITb COLMAJbHbIE WJIM SKOHOMUYECKHE TMPUYUHBI, a TaKxke
IPEANPUHUMATEIBCKHUE LIENIW. B 3TOM ciydae neiicTBUS Tpa)KJaH HalpaBJICHbI Ha
MOJIyYeHHE BBITOJl OT 3aKiItoyeHusi Opaka, HO HE HecyT B ce0Oe IeM CO3AaHus
ceMbd. B TO ke BpeMsi UMEHHO HaMEpEeHHE CO3/laHusl CEMbU OOYCIIABIMBAET B
HEPBYIO OUepeIb JEHCTBUTENBHOCTD 3aKIIOUEHHOTO Opaka.

[leapt0 1aHHOM  BBIMYCKHOM  KBAIM(PUKALIUOHHON pabOThl  SIBISIETCS
WCCJIEIOBAaHUE TMPOOJeM 3aKkitoueHuss (PUKTUBHBIX OpakoB. Jlisi moCTHXKEHUS
JAHHOM eI HeOOXOAMMO PELIUTh CIAEAYIOIINE 33aJauM: UCCIEA0BaTh MPABOBYIO
NPUPOAY MHCTUTYTa Opaka, paCCMOTPETh TEHACHIIMM U OCOOEHHOCTH 3aKJIIOUEHUS
¢ukTHBHBIX OpakoB B Poccun, ncciaenoBaTh IpaBOBOM CTATYC JIMIL, 3aKIFOYAIOIINX
GuKTUBHBIM Opak, a TakKe NpaBOBbIE TMOCIEACTBUS Takoro Opaka W
OTBETCTBEHHOCTD JIMLI, BCTYNUBIINX B (DUKTUBHBIA Opak M 3aperuCTpUPOBABIINX
€ro.

OOBEKTOM HCCIEIOBAHUS JAaHHOW BBIMYCKHOW KBalW(PUKAIIMOHHOW PabOTHI
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BBICTYNAIOT OOILIECTBEHHbIE OTHOLIEHHUS B cdepe ceMbu. [IpenMerom maHHOrO
WCCIICOBAHUSL SIBJISIIOTCSI IIPABOBBIE HOPMBI, PETYIMPYIOIIUE MOPSAAOK U YCIOBUS
3aKJIIOUEHUs Opaka.

Bonpoc 3akimioyeHuss U MOCIEAYIOLIEro NpU3HAHMUA (DUKTHBHBIX OpakoB
ABJISIETCA TPAKTUYECKH HEU3YYEHHBIM B COBPEMEHHOM POCCHUHCKOM Hayke. B
HACTOSIIlEE BpeMs OTCYTCTBYIOT KOMIUIEKCHBIE IIPABOBBIE  HCCIIEIOBaHUSA
(UKTUBHBIX OpaKoOB, UTO OTKPHIBAET 3HAUMTEIbHBIC MEPCIEKTUBHI B 3TOU cdepe
JUISL HACTOALLIETO UCCIEAOBAHMS.

JlanHast BbIIyCKHas KBalM(UKAUMOHHAas padoTa cOCTOMT u3 3 riaB, 6

naparpa(bms, BBCACHMA, 3aKIIFOUYCHNA U CITMCKa HCITOJIb30BAaHHOMN JIUTCPATYPHhI.
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I'naBa 1. O0mas xapakrepucTuka GUKTUBHOIO OpaKa

1.1. ITonsaTue Opaka no 3aKkoHOAATEILCTBY PD

bpak — 310 npoayKT 0o011ecTBa U MPEACTaBISET CO00M COIManbHOE SIBJICHUE.
B camom o0meM Buae Opak CTOMUT NOHMMAaThb B KayeCTBE MCTOPUYECKHU
OOYCJIOBJIEGHHOTO COI03a MEXIY JHUIAMU MEHCKOTO U MYXKCKOTO TIoJia, 4depes
KOTOPBIM  OCYIIECTBJISETCS PETYJIMPOBKA OTHOLIEHUM MEXAY IOJAaMHU U
yCTaHaBJIMBAETCA MOJIOkKEHUE pedeHKa B counyme. C peIMruo3HON TOUKU 3pEHUs
Opak SIBJISIETCS MUCTUYECKUM COIO30M, TAMHCTBOM, HauOOJIEe MOJHBIM OOIICHUEM
MEXKy )KEHITUHON U MYKUAHOU.

B 3KkoHOMHYECKOM OTHOIIEHWHM OCHOBHOM KpuTepuii Opaka Oyner
3aKJIIOYaThCSl B BEJICHUM OOIIETO XO35HCTBA, a B 3TUYECKOM — B COI03€, KOTOPBIN
OCHOBAH Ha YBa)KE€HUU U J00BU cynpyroB. Kaxaas cucteMa KOOpIMHAT MIOHUMAET
Opak TMO-pa3HOMY, C OTHUM CJOXKHO CIOPUTh, OJHAKO B JIaHHOW paboTe
paccMaTpHUBaEeTCsl IPABOBOE MOHMMaHUE Opaka.

Bpak — 3710 crioco6, Mo3BOJISIIOIINNA PETYIUPOBAaTh CEKCYyalbHbIE OTHOIICHUS B
COIIMYME OT MPOMUCKYHUTETA (MPOMUCKYUTET — OT JIaT. Promiscuus «CMEeIIaHHBI,
«o0mMit»— OecrnopsiAoYHasi, HUKEM U HUYEM HE OTpaHMYEHHAs MOJIOBAs CBS3b C
GOJIBIINM KOTHYECTBOM TAPTHEPOB) .

Hcnonp3yercs B IByX pa3HbIX 3HAYEHUAX: ONMMCAHUE ITOJIOBBIX OTHOILLICHHM B
NEepBOOBITHOM YEJIOBEUYECKOM OOLIECTBE /10 TMOSBICHUS CEMEH WM JJId ONUCAHUs
OecTopsI0YHOM MMOJIOBOW KU3HU WHAWBHUIA IO STAIUTAPHON CeMbH (THUI CEMbH,
YJICHbl KOTOPOM SIBJISIFOTCSI PAaBHBIMH M 00JIaJal0T OJMHAKOBBIMH MPUBUIICTUSIMH,
npaBaMu U 00SI3aHHOCTSIMHU ).

EcTh MHEHME, UTO «BBKMBAHUE JIIOJEH KAK BHJIA U SBOJIIOIUOHHBIA IPOTPECC

BO3MOXHBI CTaJIN TOJIBKO 6J1ar011ap51 YHHUKAJIbHOMY COUCTAHHIO PCIIPOAYKTUBHOTO

1 . o

Bacunenko H.A. IIpaBoBbie mpoOIeMbl OLIEHKH YCIOBHH 3aKIIIOUYEHUS Opaka MO CEeMEHHOMY 3aKOHOIATENbCTBY
P® // TIpaBo u 3aKOH Ha COBPEMEHHOM 3Talle pa3BUTHsI 0OIecTBa U rocyaapcTBa. Matepuansl MexpernoHaabHOM
HayJIHO-TIpaKTH4YecKoi KoHMepeniuu. 17-18 oksiopst 2008 r.. - Coun: PYIH, 2008. - C. 339-344.
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U CEKCyaJbHOro moBeAcHUs». KoHeuHo, BaxHeHmuMi (akTop colMaTIu3alun
JIOJIEH COCTOUT UMEHHO B YIOPSA0YEHUN OTHOLIEHUN MEXITY TOJIAMH.

CraHOBJIGHHE  4YEJIOBEYECKOI'0  COIMyMa MoJpa3yMmMeBajlo  00y3aaHHe
OCHOBHOI'O0 >KMBOTHOTO MHCTHHKTa — CEKCYaJIbHOTO, YKOPEHEHHE O0COOBbIX (popMm
OTHOIIICHUH MEXy KEHIIMHON U MY>KUNHOM, K UX YUCITY OTHOCST CEMBIO U Opak.

M3 HUKaK HE OrpaHMYMBAEMOI0 HWHCTUHKTA PAa3MHOKEHHs BBIBOJIMIIUCH
COLIMAJIBHBIE OCOOEHHOCTH YEJIOBEUECKOW KU3HEIEATeIbHOCTH. Bo Bce 3moxwu
Opak HaAeIICd YHUBEPCAJIbHBIM XapaKTEpOM, TaK KakK YeJOBEYECKOMY Opaky
IpUCYyIlle HEYTO OoJbllee, YTO KOPEHUTCA B INIyOOdalIlell CyTH 4YelIOBEYECKOTO
oOliecTBa M TPUPOJIbI, COBMEMIAIONIEE CEKCyallbHOE (PEMpOAYyKTUBHOE) U
YKOHOMHUYECKOE BOEINHO.

B TeueHue Bceil ucTtopuu yenoBeka Opak MpencTaBisieT co0oil colraibHOE
OCHOBAaHHME, KOTOpPOE TMOPOXKIAAET OTHOLIEHUS KaK CYNOpYyXecTBa, TaK H
POIUTENBCTBA.

bpak sBiser co0oil yHHKanbHYH0 (QOpMYy yAOBIETBOPEHHUS MOTPEOHOCTH
UHIMBH/IA B JETSIX (B COOCTBEHHOM MPOJOKEHHUHN), a JIIsl YEJIOBEYECTBA B 1IEJIOM —
3TO TJIaBHBIA COcO0 MPOCTOrO BOCIPOU3BOJICTBA HaceneHUs. Jlemorpaduueckas
(GyHKUMST BBICTYNAE€T OCHOBHOM U creuuduueckoil QyHKuedn Opaka Kak
COIMATLHOTO OPraHM3Ma’,

Bbpak BbICTynaeT B KaueCTBE OCHOBBI CEMbH, UYb€ MPEIHA3HAUEHHUE, B TIEPBYIO
ouepe/ib, COCTOMT B BOCHUTAHUM JETei U 3a00Te 00 MX OyIyIIeM, YTO HE MOXKET
HE KacaTbCs MHTEPECOB CEroJHSIIHEro oluiecTBa. FIMEHHO B 3TOM CBSA3M yCIOBUS
BCTYIUICHHSI B Opak M OCHOBaHHUSl €ro pPACTOPXKEHHS HE MOTYT BBICTYNATh B
KAaueCTBE YAaCTHOTO JIeJIa CAMUX CYIIPYTOB.

Bcerynas B Opak, oHM BO3JararoT Ha ceOsl psij 0O0sS3aHHOCTEW, TJIaBHAs W3
KOTOPBIX COCTOMUT B BOCIIUTAHUU AETeil. DTO U €CTh TOT OOIIECTBEHHBIN HHTEpPEC,
pany KOTOpOro rocyJapCTBO OCTaBISET 3a COOOM MpaBO BMEIIATEIbCTBA B IAHHYIO

chepy KU3HM 4YeloBeka. Bo3Bpamasch K  CErOJHSIIHEMY CEMEUHOMY

? Becnanos, 1O. PazbuparenscTBo men o pasgene obmiero mmymiecTBa cynpyros / FO. becnanos // Poccuiickas
roctunms. - 2014, - Ne9. - C. 27. - ISSN 0131-6761.
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3aKOHOJATEIbCTBY, MOXHO TOBOPUTH O TOM, YTO (pU3MYecKas COCTaBJISAIOLIAs
Opaka u, caeoBaTEIbHO, HATMYUE OOLIUX JIETeW UM BO3MOKHOCTh UMETH OOIIUX
JeTelt He o0s3aTelNbHa.

['ocynapcTBO B3s10 Ha ceOsi 00A3aHHOCTh OXPaHATh Opak U OO0SI3aHHOCTH
(OHOBpEMEHHO TMpaBO) JETMTUMHUPOBATH Opak dYepe3 €ero rocyJapCTBEHHYIO
perucTpaluio, Tak, B coorserctBui ¢ 1. 2 ct. 1 CK PO npusnaercs 6pak, KOTOpbii
3aKJIIOUYEH TOJIKO B OpraHax 3alKiCH aKTOB TPa)XJaHCKOTO COCTOSIHUS (nanee -
3ATC).

B orcyrcTBHE TOCYAapCTBEHHOW JIETMTUMAIIMKM Opaka MEXy >KCHIIMHOW U
MYKYMHON HE TMOSBJISIETCS HU MPABOBOTO CTaTyca CYNPYTOB, HU pexXuma oOuen
COBMECTHOM COOCTBEHHOCTH Ha WMMYIIECTBO, HM KAKUX-JIMOO JIPYTHUX MPABOBBIX
ITOCIICICTBUU.

Haxe Opak, KOTOpbId OBLI 3aKIIOUYEH B ILIEPKBHU, HE SIBJISIETCS 3HAYUMBIM
IOpUANYECKH, TaKk Kak B cooTBercTBUM ¢ KoHctutynueit P® Poccus
JEKJIApUPYETCS KaK CBETCKOE TOCYAapCTRBO.

Omnpenenenus Opaka B Ka4eCTBE COI03a JKCHIIMUHBI M MYXYHHBI, KOTOPHI
3apeructpupoBan B opraHax 3AI'C ¢ coOmroaeHHEeM TPUHATHIX YCIOBUH,
OUYEBHUHO, HEJIOCTATOYHO, XOTA Obl MOTOMY, YTO B XOJI€ pa3pelieHus BOIpoca o
dbuKkTHBHOCTH Opaka Cya HE MOXKET HCXOJUTh U3 TOro, 4YTo pa3 Opak
3apEeTUCTPUPOBAH C COOJIIOACHUEM MPEANUCAHHBIX B 3aKOHOJIATENIbCTBE YCIOBUH,
3HAYUT, OH SIBJISICTCS JEHUCTBUTENBHBIM. B 3Toil CBsi3u mpaBo, Oeps 3a OCHOBY
HPABCTBCHHBIE HOPMBI, JIOJDKHO OXBaThIBaTh TOJBKO Ty 00JacTh OpayHbIX
OTHOIIICHHH, KOTOpasi, BO-MIEPBBIX, MOJJAETCS TPABOBOMY PETYJIMPOBAHUIO, a BO-
BTOPBIX, TPEOYET ero.

Enunoe mousTHe Opaka He TMPEACTaBICHO HU B HAy4YHBIX paboTax, HU B
CEMEMHOM 3aKOHOJaTeNbCTBE. [ OCyIapcTBO MOXET TOJBKO IMOCPEACTBOM
OTPHUIIAHUA CKa3aTh, YTO HE BBICTYIMAET OpakoM, MPH 3TOM CYyJl U 3aKOHOJATEINb

CICAYIOT TAKMM IIPUHOMUIIAM, KaK €}1HHO6pa‘IHOCTB COI03a KCHIIWHBI U MY>KUHWHEIL,



12

PaBEHCTBO CYIIPYroB, cBoOojga Opaka, coBepuieHue B ¢GopMe U TOpPSJIKE,
YCTaHABJIMBAEMbIX B 3aKOHE.

He cnyuaiino, k mpumepy, B IuTepaType CEMEHHOTO MpaBa HaXxOXKICHUS U1
B Opake 0 CErOAHSIIHEr0 JHS PaccMaTPUBAIIOCh M paccMaTpUBaeTcCs ceiluac B
KaueCcTBe OpavyHOTO MPABOOTHOIIEHHUS, KOTOPOE TOSBISETCS B CHIIY FOPHIUMYECKHIX
dakrtoB. Ilon opunuyeckum (akToM MpU 3TOM MOHUMAETCS PErucTpanus Opaka.
Peructpauust opranom 3AI'C mnpencraBisier co0Ol aAMUHUCTPATUBHBIN akKT,
JETUTUMAILIMIO OTHOIIEHWW, YTO TMPUBOJUT K BO3HUKHOBEHHMIO TPABOBBIX
OTHOILIEHUI CYTIPYTOB.

[logoOHblE TPABOOTHOUIEHUS U SBJISIIOTCS MHCTUTYTOM 0COOOro poja,
BKJIFOYAIOIIMM B ce0sl HACJIeJICTBEHHbIC, UMYIIICCTBEHHbIE U HEUMYIIIECTBCHHbBIC
oTHolIeHUs. JlelicTBUTENbHO, OpayHble MPABOOTHOIICHUS HEBO3MOKHO CBECTH K
€AUHOMY TPa)KJaHCKO-TIPABOBOMY HHCTUTYTY, OHU CIIOCOOHBI COueTarh B cede
AJIEMEHTBl MHOTUX TPaXJAHCKUX OTHOUIEHWUW, TaKUX, KaK OTHOUICHUS
COOCTBEHHOCTH, MIPEJCTABUTENIHCTBA, A TUMEHTHBIC U T.II.

Crnenyer MOMHHUTB, YTO OpavyHOE MPABOOTHOIIIEHNE KaK OTHOIIIEHUE, KOTOPOE
YpETyJIUpPOBAaHO MPABOBBLIMH HOpPMaMH, HE BKIIOYAET OOJBIIMHCTBO JIYyXOBHBIX
aCIeKTOB, UMEIOIINX MECTO B CYIPYKECKOM KU3HH. DTUM XapaKTEPU3YIOTCS HE
TOJIbKO OpauHble MpaBooTHolIeHUsA. M, TeM He MeHee, yTBEpXKIIEHHUE, YTO MPaBO
peryJupyeT UMYIIECTBEHHbIE OTHOIIEHUS CYNPYTOB, €Ie HE MO3BOJISIET TOBOPUTb,
4TO0 BpaK MPEICTaBIIeT COO0M IPaskIaHCKO-IPABOBOM JOTOBOP .

Bremne Opak moanagaet nox ct. 420 I'paxknanckoro koaekca PO (I'K PD) o
TOM, 4YTO JIOTOBOPOM TIPHU3HAETCS COIJIAlIEHUWE JBYX WM Ooznee Jaui 00
YCTAaHOBJICHHUH, TIPEKPAICHUN WJIA W3MEHEHUU TPAXTAHCKUX OO0sS3aHHOCTEU U
npaB. KoHe4yHO, KEHIIMHA W MYXYHHA, KOTOPbIC BCTYNMWIN B OpayHBIA COMO3,
YCTaHABJIMBAIOT, TPEKPAIIAIOT U U3MEHSIIOT JIJIsl ceOs sl rpakIaHCKUX MpaB. Tem
HE MEHee, MPHU BCTYIUIEHWHW B Opak OyaymUMH CylpyramMud HE OTOBApUBAIOTCS

00SA3aHHOCTH H ImpaBa, KOTOPLIC OOJDKHBI ITOABUTHCA IIO IIPHYMHC HO)IO6HOI‘O

¥ A.A. MBanbko Kak npusnath Gpax dukTHBHBIM? // A36yKa IpaBa: dJIeKTPOH. sKypH. 2016.
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J0TOBOpa, T.€. HE (OPMUPYIOT COJAEpKAHHUE JOrOBOpa, M MEXIYy TEM TaKue
0OS3aHHOCTH U TPABa BCE XKe aBTOMATHYECKH BOHUKAIOT B CHITY 3aKOHA" .

ITpu 3TOM BEcbMa COMHHUTENIBHO YTBEPKIaTh, YTO CYNPYTH, 3aKitoyas Opak,
3apaHee CTaBUJIM LIEJIbIO IPUOOPETEHUE BCEX MPENYCMOTPEHHBIX 00SI3aHHOCTEN U
IpaB U Ha STOM OCHOBAaHMHM BBICTpAauWBaTh JOTOBOpPHYIO Teopuio Opaka. Ecmu
CJIEI0BaTh JJaHHOW KOHLIEIIMH, TO 3asBJI€HHE 00 OTIIOBCTBE MY)KUMHBI, KOTOPBIi
HE SIBJIIETCS MY>KEM MaTepu peOEHKa, MPEACTABIET COOOM rpakIaHCKO-IPaBOBOM
JIOTOBOP MEXIy peOCHKOM M OTLOM (B JIMIle MaTepu pedeHka, KOTopas aaeT
corjlacué Ha TMOAOOHYI0 3alucCh, 4YTO MpeAycMaTpuUBaeT 00513aTeIbHOCTh
COBMECTHOTO C MAaTE€PbhIO MOJNUCAHUS 3asiBJIeHUsI 00 OTHOBCTBE - cT. 51 CK P®D), B
COOTBETCTBUM C KOTOPbBIM OTE€ll IpPUHUMAaeT Ha ce0s 00s3aTeNbCTBa 10
BOCIUTAHUIO U  COJEp)KaHUIO peOeHKa, a peOdCHOK IO  JIOCTH)KEHUU
COBEPILIEHHOJIETHSI  00sI3yeTcsi colepkaThb HeTpyaocrnocoOHoro ortma. Ho
OYEBUIHO, YTO TMOAOOHOE 3asBJICHHE HENb3sl CUMUTATh JOTOBOPOM, OHO
MPEACTABIAET COOOM TOJNBKO IOPUAMYECKUN (DAKT, KOTOPBIN SIBISETCS NPUUYUHON
COOTBETCTBYIOLLIMX MpaBOOTHOUIeHUH. MuHaue mnpuzaercs OO0JbIIOE  YHUCIIO
INOCTYIIKOB TPAaKTOBAThb B KauyeCTBE TI'Pa)KTaHCKO-IIPABOBBIX JIOTOBOPOB JHOO
OJIHOCTOPOHHUX CJIEJIOK.

[Tomumo 3TOrO, B OTpHUIIAHME KOHLEMLMHU Opaka Kak JI0roBOpa MOXET ObITh
NPUBEACHO Takoe o0O0ocHOBaHWe. Hu BeleHHEe COBMECTHOTO XO3SIMCTBA, HU
pOXJEHUE JeTeld He TMpeAcTaBisieT co0OM o00s3aTeNbHbI 3JeMEHT Opaka.
OueBHIHO, YTO OJTOT JOTOBOpP HE 00JagaeT MNpPeAMETOM, YTO HCKIIIOYaeT
BO3MOXKHOCTh €r0 CYIIECTBOBaHMs. Tak, M3ydas pa3Hble KOHUENUUU Opaka,
cieyeT oOHapyXUTh B HUX T€ WM UHbIE HEJAOCTAaTKH, YKa3bIBalOIIUE HA TO, YTO
HU OJIHAa HE MOXKET ObITh MaeanbHa. [IpyunHa cOCTOMT B TOM, 4YTO Opak U CeMbs

IIOMHUMO TOT'O UTO COITMAaJIBHBIC, CIIIC U CyTY6O WHAWBUAYAJIbHBIC SABJICHUS. B 6pa1<e

4 o v o

BonobyeBa O.I1. Tlonstus W yCOBUS 3aKiIIOUeHHUsT Opaka MO0 CEMEHHOMY 3aKOHOAATEIhCTBY Poccuiickoit
®deneparun // TlpaBo, 00mEeCTBO, BIACTh M COBPEMEHHOCTh. TE€3MCHI OKJIAIOB M BBICTYIUICHHHA CTYIIEHTOB,
acIUpaHTOB M MpenoaaBatene. - M.: MY, 2005. - C. 114-115
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U CEMbE MPUCYTCTBYIOT ECTECTBEHHBIE U TyXOBHBIE Hayana, KOTOPble HEBO3MOKHO
pEryJmpoBaTh PaBOM CBETCKOTO FOCYIapCTBA.

Kak ytBepxnaer M. B. AHTOKOJIbCKasi, B CETOAHSIIIHEM IUTIOPATUCTUYECKOM
OOIIIECTBE HEBO3MOXHBIM SIBJISICTCS. HABA3BIBAHUE BCEM €ro IMPEACTABUTENSIM
o0mMX mpeAcTaBieHUd o Opake. B 31Ol cBsA3M mpaBo, Oeps 3a OCHOBY
HPaBCTBEHHbIE HOPMBI, JODKHO OXBaThiBaTh TOJBKO Ty 00JacTh OpayHbIX
OTHOUIEHUH, KOTOpasi, BO-IIEPBbIX, OJJAETCS MPABOBOMY PETYIHPOBAHUIO, & BO-
BTOPBIX, TPEOYET €ro.

CnenoBatenbHO, Oeps BO BHUMaHHE M3JI0KEHHOE BBIIIE, HEOOXOAMMO
clelaTh BBIBOJ, YTO Opak He TMpeAcTaBiseT coboi nporosop. Ilpm sTom
peructpanus Opaka MpeAcTaBisieT coO0M aJIMUHHCTPATUBHBIN aKkT, a OpayHoe
IPABOOTHOUIEHUE — WHCTUTYT, I/I€ HPUCYTCTBYIOT 3JIEMEHThHI OOJBIIMHCTBA
IPaKJaHCKO-TTPaBOBBIX HUHCTUTYTOB.

B nocnegnue necsaTuneTds B COLMOJOTMYECKOM CMbIcie Opak B PO
paccMarpuBaics, B OCHOBHOM, B KayeCTBE COI03a MEXIYy JIMLIAMH >KEHCKOIO WU
MY>KCKOTO TMOJa, I[Py IOMOIIM KOTOPOrO OCYIIECTBISIETCA PETYJIMPOBAHUE
OTHOILIEHUH MEXAy MOJIaMU M YCTaHABJIMBAETCs MOJI0KEeHHE peOeHKa B 00ILECTBE,
WIM B KAyecTBE HCTOPUYECKH OOYCIIOBJIEHHOH, CAHKIMOHUPOBAHHOM U
peryIupyeMoii cOolmyMoM (OpMBbI OTHOIICHUN MEXIY KEHIIUHOW W MY>KUHMHOM,
YCTaHABIMBAIOIIEH HMX OTHOLIEHUS MEXAy coOod M K JersiM. CerogHsuHss
OTEUECTBEHHAs] SHUMKIIONEANYECKasl JuTepaTypa mnoj OpakoM OOBIYHO MOHUMAET
CEMEUHBIN COI03 KEHIIUHBI U MYKYUHBI (CYIPY>KECTBO), KOTOPBIN MOPOKIAET UX
00s3aHHOCTH W TIpaBa B OTHOUIEHUHM Jpyr Apyra u geredl. Kak mopuepkuBaeT
COBpPEMEHHAsl  IOpUAMYECKass  JUTEparypa, OTCYTCTBHE  3aKOHOJATEJIBHO
YTBEPKJICHHOTO OTPEICICHHs Opaka BBI3BAHO TEM, UYTO Opak MpeACTaBIsIET COO0U
CJIO)KHO€ KOMIUIEKCHOE COLUMAIIBHOE SBJIEHUE, HAXOMSIIECECS IOJ BIUSHHUEM HE
TOJBKO MPABOBBIX, HO U MOPAJbHBIX, STUYECKUX HOPM, a TAKKE IKOHOMUYECKHUX

3aKOHOB, YTO CTaBHJIO OBl nmoa COMHCHHUC IMOJHOTY OIPCACICHUS 6pa1<a JIMIIb C
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IPABOBBIX MO3ULIUH, TEM O0Jiee UTO «(PU3MUECKHE U TyXOBHBIE dJIEMEHTHI Opaka,
6e3yCIIOBHO, HE MOTYT PETyIHPOBATHCS IIPABOMY”.

IOpuanyeckasds nurTeparypa IOJHUTCS PAa3NMYHBIMU TOYKAMM 3PEHHUSA O
HNOHATUM Opaka, ero Mpu3Hakax M CyIIHOCTH. IIpu 3ToM OONBIIMHCTBO HAyYHBIX
TPYZAOB HEM3MEHHO MOJYEPKUBAET, YTO OpaKk HE MOXKET BBICTyNaThb B KauecTBE
JIOTOBOpa WJIM CHEJKH, a MpeAcTaBisieT co0oill 0o(OpMIIEHHBIH OPUANYECKU
JTOOPOBOJIBHBIN U CBOOOAHBIN COIO3 KEHIIMHBI W MYXYHUHBI, HAallCJICHHBIH Ha
CO3JaHUE CEMbH, OPOKIAIOIINN B3aUMHBIE 00S3aHHOCTH U ITpaBa.

Taxxe oTMeyasioch, 4TO Opak Kak COI03 JKEHIIIMHBI U MY>KUMHbBI, HAllCJICHHBIHI
Ha CO3/IaHUE CEMbH, B IPHUHIUIE JOJDKEH 00J1alaTh MOKU3HEHHBIM XapaKTEPOM.
Takass mo3unusa 3a OCHOBY Opajna €CTECTBEHHOE MPEANOIOKEHHE, YTO OJHA M3
OCHOBHBIX II€JIEH CEMBU JTOJDKHA 3aKJIF0YATHCS B POXKIACHUM U BOCIIUTAHUH JIETEH.

Tem He MeHee, NIPUHIMI MOKU3HEHHOCTH Opaka MMEJ CKOpEE KEIaeMbli,
HeXKeNnu (aKTUYECKUIl XapakTep, a CerojJHs HEe MOXeT ObIThb MpU3HAH
o0s3aTeNbHBIM TPU3HAKOM Opaka coryiacHo cojaepxkanuio CemeiiHoro Kopekca.
HekoppekTHbIM OblIO Obl M NpeajaraeMoe Mpexae psSaoM aBTOPOB BHECEHHE B
ornpeneneHne Opaka B BHJAE 00s3aTENLHOTO NpPU3HAKA LEJIU POXKICHUS U
BOCIIUTAHHS AeTeil’.

CrnenoBaTeslbHO, CKa3aHHOE BBIIIE JIEJAET BO3MOYKHBIM JIaTh TAKOE IMOHSATHE
Opaka: Opak SBJISETCS BaXXHEUIIUM IOPUAMYECKUM (PAKTOM, BbI3bIBAIOIINM
MOSIBJICHUE CEMEWHO-TIPABOBBIX CBS3EH, 3TO JOOPOBOJILHBIM U CBOOOJHBIN COIO3
YKEHIIUHBI U MY>KYMHBI, KOTOPBIA 3aKIIF0YAETCS B COOTBETCTBUU C YCTAHOBIICHHBIM
MOPSIIKOM € COOJIIOICHHMEM HOPM 3aKOHA U HAIIpaBJIeH Ha CO3/IaHUE CEMbH.

bpak Bcerma mpexactaBnsieT co0O  KOHKPETHOE  IPaBOOTHOILIEHUE,
MOPOXKIAIOIIEe Y CYINPYroB psii  CyOBEKTHUBHBIX OOSI3aHHOCTEM U TIpaB

HMYIICCTBCHHOTO U JIMYHOTI'O CBOMCTBA.

® AuTokonbckas, M.B. Cemeiinoe mpaso: yue6. / M.B. AuTokonsckas. - M.: I0pucts, 2015. - C. 336- ISBN 5-7975-
0234-8

® Bimnkos O.E., Tomuenknsa M.D. O QUKTHBHOCTH Gpaka ¢ yHaCTHEM JIHLI, OCYXK/ICHHBIX K JHIICHHIO CBOGOIBI //
Cewmeiinoe u xwmniHoe mpaso. 2014. N 6. C. 11.
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[Ipunarue CemeiriHoro Kozmekca u onfyTHMOE B HEM YCWJIEHHE JTIOTOBOPHBIX
HadyaJl B HBIHENTHUX HAYYHBIX TPYAaX BBI3BIBACT IMOSBICHHWE AOCOJIOTHO HOBBIX,
HETPAJUIIMOHHBIX JI1 POCCUMCKOM IOPUIMYECKON HayKd B3IJIA0B Ha Opak,
MPUHLIHUNHAIBHO OTJIMYAIOUIUXCS OT CYIIECTBOBABIINX MPEXKIE B CEMEUHOM IIpaBe
TOYEK 3PCHMUSL.

K npumepy, N. A. KocapeBa, mpoBOJs MOCIEIOBATEIbHBIE HCCIEI0BAHUSA
MIPaBOBBIX TEOPHM Opaka Kak JOTOBOPA, KaK TAMHCTBA M KaK WHCTUTYTa 0COOOTO
poJia, IeNaeT BBIBOJI, UTO «COIJIAIEHUE O 3aKJIFOUEHHH Opaka Mo CBOEH MpaBOBOM
IIPUPOJE HE OTIMYACTCS OT T'PAXKIAHCKOrO JI0roBopa. B Toil yacTtu, B KakOM OHO
pPEryJIMPYETCS MPABOM M TMOPOXKIAET MPABOBBIE MOCIEICTBUA, OHO SIBIISETCS
JIOTOBOPOMY.

B 10 e BpeMs BO BHENPABOBOM cdepe Opak MOKET paclieHeH BCTYMAOIUMU
B Opak «kak KJSTBa mepea OOroM WIM Kak MOpajdbHOE 00S3aTeIbCTBO, MU KaK
YUCTO UMYIIECTBEHHAs CHCIKAN.

B wucropum OTEUYECTBEHHOIO0 CEMEMHOTO 3aKOHOAATENIBCTBA CYIIECTBOBAII
nepuoji, Korjga ¢akTuueckue OpadHble OTHOIICHHS TPUBOIAWIM K MPAaBOBBIM
MOCJICJICTBUSIM, AHAJIOTMYHBIM TOCJEACTBHSM 3aKOHHOTO Opaka. 2T0 ObUIO
HEO0OXOIMMO B CUTYyaI[UH, KOTOPAs CIOXKUJIACh B COLIMYME MOCIIE peBOJ'IIOI_II/II/IY.

CeronHsi B 3aKOHOJATENIbCTBE MPEJCTABIEH TEPMHUH «(PaKkTUyecKkue OpadHbie
OTHOILICHUS» U 3TOT OpaK HE MPUBOJUT K MPABOBLIM MOCIIECACTBUSM.

CrnenoBaTenbHO, €CJIH IPaXKIaHCKUI Opak, 3TO HE CEMbS, KaK CIIEIyeT pelaTh
npoOemMy oOIIero UMyIiecTBa, Belb 3a4acTyl0 B MOJOOHBIX OTHOIICHUSX JIIOIU
COCTOSIT B TEYEHUE HECKOJIBKUX JIET U AAXKE JECITUIICTUMN.

Tyr npumenuM oOIUA TPUHIUI CEMEWHOTO 3aKoHoJaTenbcTBa P!
O00s3aHHOCTH M TIpaBa CYNPYyroB, B TOM YHCJIE KacaTelIbHO HMYIIECTBA,
MOPOXKJIAIOTCSL TOJIBKO 3apEerUCTPUPOBAHHBIM OpakoM. B 3TOH CBS3M MMYIIECTBO

JIUI], KOTOPBIE COCTOSIT B (PAKTUYECKUX OpayHBIX OTHOIICHHSX, HE MOXET OBITh

" AnpbuxoB HW.P. HekoTopble OCOGEHHOCTH M TCH/ICHIMH COBPEMCHHOTO DAa3BHTHS (DHUKTHBHOTO Opaka B
Poccuiickoit ®enepartun // "Cemelinoe u xuuniiaoe mpaso'”. 2016. N 3. C. 3 - 6.
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MPU3HAHO KaK MPUHAJIeKAIee UM Ha MpaBaX COBMECTHOM COOCTBEHHOCTU TOJIBKO
HCXOJS U3 TOT0, YTO OHO HAXKUTO UMU B IIPOLIECCE COBMECTHOM KU3HMU.

[Ipumep wu3 cynaeOHOM mNpakTUKH: TpaxnaaHe Tumodeea u JlemuaoB
MPOKMBAJIM COBMECTHO M Beld oOlee XO3sicTBO 0e3 peructpanuu Opaka B
TEYEHUE HECKOJbKHX JieT. [lociie Mexy HUMHU MOSBWICS KOH(MIUKT, OTHOIICHUS
pa3naiuiinCh, OHU CTaJIM MPOKUBATH OTAEIbHO. CIyCTSI HEKOTOPBIA NEPUOA
BpemMenn TumodeeBa momama B Cymd HCK O pasleie COBMECTHO HaXUTOTO
nMmyiiectBa. KoMMeHTHpysT 3Ty CUTyalui0, MOXKHO TOBOPUTH O TOM, 4YTO B
ocHOBHOM apryMmeHTte cT. 34 CemeliHoro konaekca P® roBopurcs: UMyIIECTBO,
KOTOpPO€ HAXHUTO CynpyraMu B Opake, MpeAcTaBisieT CcO00Ml WX COBMECTHYIO
COOCTBEHHOCTb. B 3akoHEe COBMECTHass COOCTBEHHOCTh CYIIPYTOB OIPEIEISIETCS
KaK MMYIIECTBO, KOTOPOE HAXXUTO MMM BO BpeMsl Opaka, Mojpa3zymMeBaeTcCs IMpHU
ATOM OpaK, KOTOPHIM ObLIT 3aKII0OUEH COTIACHO YCTAHOBJICHHOMY B 3aKOHE MOPSAKY
B OpraHax 3arca.

[lo oOmeMmy mpaBwily JHIIL 3apETUCTPUPOBAHHBIA B YCTAHOBJIICHHOM B
3aKOHE TMOpsAKEe Opak TMOPOXKIaeT Te OOSN3aHHOCTM W MpaBa, B TOM YHCIIE
KacaTeJIbHO UMYIIECTBA, KOTOphIE Npomnucansbl B cT. 5 CK PO nis cynpyros.

dakThyeckas CceMeWHas KU3Hb, JaXe NPOJOJDKUTENbHAs, HO 0e3
opHUIIMAIBHOW perucrpanuu Opaka HE CO3/1aeT COBMECTHOM COOCTBEHHOCTH Ha
uMyliecTBo. B Takux cioydasx MOXET MMETh MECTO o0mas JoJieBas
COOCTBEHHOCTbD JIWII, OOIIUMHU CPEJCTBAMU U TPYAOM MPUOOPETIIUX TO WJIM MHOE
uMyIIecTBo. X WMyIieCTBEHHbIE OTHOIICHUS OyAeT peryaupoBaTh HE CEMEUHOE,
a TOJIKO TPakJIaHCKOE 3aKOHOJATeIhCTBO. MMylecTBO (hakTUYECKUX CYNPYToOB
peObIBACT B OJIEBOI, @ HE B COBMECTHON COOCTBEHHOCTH .

[Ipu3Hanue UMyIiecTBa, HAXUTOTO (GAKTHUECKUMU CYMPYTaMH, UX JOJIEBOH,

a HE COBMECTHOM COOCTBEHHOCTBIO, €CTECTBEHHO, HEBBITOJHO TOMY, KTO IIO

8 Bponnnkosa M.H., CaBenbeBa H.M. IlpoGnema TpaHcdopmaunu pexxuma npaBa oOlieil coOCTBEHHOCTH NpHU
npeKpameHny Opaka // AKTyalbHbIE TIPOOJIEMBI YaCTHOIIPABOBOTO PETYJIMPOBaHMs. MaTepHaibl «9aCcTHBIX CTOJIOBY
MexnynapongHoii VI mayunoit koH(pepeHIu Mononbix ydeHwlXx (T. Camapa, 28-29 ampens 2006 t.): COopHHK
Hay4HbIX cTtareil. - Camapa: U3n-Bo «YHuBepc-rpymmy», 2006. - C. 79-84.
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MPEKPaIICeHUI0 COBMECTHOW >KM3HU 3asBJIAET TpeOOBaHUA O JAaHHOM HUMYIIECTBE,
[IPUYEM HEBBITOJIHO MO LIEJTOMY MEPEUHIO TIPUYHH.

Bo-niepBbIX, B X0/ie pa3zzesia UMYIIECTBA MeXAY (GaKTUUECKUMHU CyIpyramu
UX JIOJH ONPEIENSIOTCS B COOTBETCTBUH C pa3MEPOM TPYia WK CPEACTB, KOTOPHIE
ObUTM BJIOXKEHBI KaXIbIM M3 HUX B CO3JaHHE WJIM MPUOOpPETEHUE OMPEIEICHHOM
BEIlM, U HYXXHO J0Ka3aThb caM (akT M pa3Mepbl TaKOro BIOKeHUS (YpOBEHb
y4acTus).

[Ipu 3TOM MO MpUYMHE OTCYTCTBHS perucTpauuu Opaka TpyZ, CBSI3aHHBII C
BEJICHHUEM JOMAIlIHEr0 XO034KicTBa HE OepeTcss BO BHUMAHUE B 00s53aTEIbHOM
NopsJIKe, a 3apaboTHasg IUlaTa U OPOYUE JI0XOAbl (DAKTUYECKHUX CYIPYroB OT
OpEeINPUHUMATEIbCKOM, TPYIAOBOM, HHTEIUIEKTYyaJbHOM  JEATEIBHOCTH  HE
IPEJCTaBISIIOT COOON X 00111ee UMYIIECTBO.

Bo-BTOpbIX, 4TOOBI MPU3HATH MMYIIECTBO HAXOAAIIMMCS B 0OIIeH (uUiau
JI0JIEBOI) COOCTBEHHOCTHM HEOOXOAUMO JOKa3aTb HE caM (DaKT COCTOSIHUS B
(dakTHueckux OpayHbIX OTHOUIEHUSX, a TIOKYNKY 3TOr0 KOHKPETHOTO MMYIIECTBA
Ha CpeIcTBa JMOO TMpU TPYJAOBOM YYACTHH O00OMX (DAKTHUYECKUX CYIPYTOB.
CoBmecTHOE TpOKHMBaHHE O3 perucTparuu Opaka camo mo cebe He oOjagaer
IOPUIUYECKUM 3HAYEHUEM U He (hopMUpPYET OOLIHOCTH UMYLIECTBA.

OTH OTHOUIEHUS PETYJIUPYIOT HOPMBI I'PAXKJIAHCKOT0, a HE CEMENHOIO Ipasa.
[To nannomy Bompocy I[lnenymom BC P® Obuio naHo pa3zbsiCHEHHE, YTO CIOpP O
paszene HWMYyLIeCTBA JIML, KOTOPbIE NPOXKMBAIOT CEMEMHOW JKH3HBIO 0e3
peructpauuu Opaka, JOJDKEH pa3pemiarscsi HE B COOTBETCTBUM C HOPMaMu
CEMEMHOro KOJEKca, a Mo TMpaBwiaM ['paxxgaHCKOro Kojekca o0 oOmei
COOCTBEHHOCTH, €CIIM MEXJAY HUMH HE YCTaHOBJIEH APYroil pexuM JaHHOTO
umyiectBa. [Ipu 3ToM HeoOXoaMMO OpaTh BO BHHUMAaHUE CTENEHb Y4acTHS ITHUX
JIMI] TUYHBIM TPYJIOM U CPEACTBAMHU B MPUOOPETEHUH UMYILECTBA, TaK KaK OOIIyIO

COBMECTHYI0 COOCTBEHHOCTH CYIPYIOB TIPEJCTaBIA€T COOOW TOJBKO TO
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UMYIIIECTBO, KOTOPOE€ MMU HAKUTO B Opake, 3aKIIOYEHHOM B YCTAHOBJIEHHOM B
3aKOHE MOPSIIKE”.

CnoxXHOCTM B IOPUJIMYECKOM IIJJaHE CYIIECTBYIOT W B OTHOILIECHUU
HEMMYIIIECTBEHHBIX TMpaB WICHOB (AaKTHUECKOW CEMbH, B  OTHOIICHUU
npuHaiiexHocTn aered. Korma peOeHOK poxaaeTcss B 3aperuCTPUPOBAHHOM
Opake, TO My)Ka POKEHHUIIbI aBTOMAaTHYECKH 3alMCHIBAIOT OTIOM pedOeHka. B
rpaXIaHCKOM Opake ¢ ATUM Bce cioxHee. Orelr pedeHKa T0DKeH OyIeT MPUITH B
opranbl 3AI'Ca TUYHO U 3asIBUTh O TOM, YTO OH JICICTBUTEILHO UMEET OTHOILICHHE
K MaTepu peOeHKa U 3TO €ro peOeHOK.

CeMeHHBIM  KOJIEKCOM  PETYIUPYIOTCS  JINYHBIE  HEUMYIECTBEHHBIC
OTHOILIEHUs CynpyroB. OTHOIIEHUS (PAKTUYECKUX CYIPYTOB 3aKOH HE PEryIHpyeT.

CrnenoBaTenbHO, C FOPUIUUECKON TOUKU 3pEHUs, TPaXKJaHCKUN Opak sIBIseTCs
dbopMoli OpraHu3alMyd CEMbHM, HE YPETryJIHMpOBaHHOM mpaBoM. B sTom criyuae,
(akTHyeckue Cynpyru He MOTy I0JIaraTbCsl Ha 3aKOH B IIOJIHOM U NPSIMOM CMBICJIE

JTAaHHOTO CJIOBA.
1.2. loHsiTHE U MPU3HAKHU JAeHCTBUTEJIHLHOCTH Opaka

3akmroueHue Opaka mpeanosiaraeT JMYHOE MPUCYTCTBUE JIUII, BCTYMAIOIINX B
Opak, MO MCTEUEHUU MecsIla C TOT0 MOMEHTA, KOTJla OHU MOJaJId 3asBJICHUE B
OpraHbI 3aMCH aKTOB TPAXKTAHCKOTO COCTOSIHHUSI.

B cayuae Hammuus yBakuTenbHbIX npuuuH opranom 3AI'Ca mo wmecrty
TOCYAapCTBCHHOM PETHCTPAIlMU 3aKIIOYCHUS Opaka MOXET OBITh pa3perieHo
3aKJTFOYCHUE Opaka JI0 WCTEUCHHUS MECSYHOTO CpOKa, a TakKe MOXKET OBITh
YBEJIMYCH JIAHHBIN CPOK, HO HE OOJIbIIIEe YEM Ha OJTMH MECHII.

B cnaydae 0coObix 00CTOATENBCTB (OEPEMEHHOCTh, POXKICHHE peOeHKa,
HETMOCPEJICTBEHHAs] Yrpo3a JKH3HW OJHOW W3 CTOPOH M TIPOYUX OCOOBIX
00CTOATENIBCTB) 3aKJIIOYEHHUE Opaka BO3MOXXHO B JI€Hb, KOTJIa 3asBJICHHUE ObLIO

I10JIaHO.

% Mnpuna O.JO. CyneGHoe peleHne KaKk OCHOBAHHE BOSHHKHOBEHHS CEMEIHBIX IPaB M OOS3aHHOCTEH // 3aKOHBI
Poccuu: omneit, ananms, nmpaktuka. 2016. N 8. C. 13 - 17.
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["ocynapcTBEHHYIO PETUCTPAIMIO 3aKIIOUEHHS Opaka MPOU3BOAT B MOPSAKE,
KOTOPBI YCTaHOBJIEH JJIsi TOCYJApPCTBEHHOM PETUCTpAaIlMU aKTOB IPaXKIaHCKOrO
COCTOSIHUSI.

Otka3 3AI'Ca peructpupoBaTh Opak MOKET OBITh 00KaJIOBaH B CyJi€ JTUIAMHU,
KOTOPBIE 5KEJIat0T BCTYIUTh B Opak (WM OJHUM U3 HUX).

Cr.11 CK P® BOCHpOM3BOJUT TIOJOXKEHUS KacaTelbHO TOr0, 4YTO
3aKJIIoueHue Opaka OCYIIECTBISETCS B JIMYHOM IMPUCYTCTBHH BCTYIAIOIMIUX B Opak
JUL N0 3aBEPLIEHUU MECAYHOIO CpPOKa C MOMEHTa IOJAa4Yd MMM 3asBJICHHS B
OpraHsbl 3arca.

[lomaua 3asBneHuss cama 1o cedbe He 0O0JagaeT HUKAKUMH IPABOBBIMU
MOCJICJICTBUSIMU U HUKAaK HE CBA3BIBACT JIMI[, KOTOPHIMHU OBLIO MOJIAHO MOA00HOE
3asiBieHue. Kaxaplii 13 HUX UMEET MpaBo B JIFOOOW MOMEHT JI0 perucTpanuu oOpaka
IepeayMaTh BCTYIATh B GpaK .

B CK P® He coepX uUTCS HUKAKUX YKa3aHUW KacaTeJIbHO TOTO, JOJKHBI JIU
o0a BcTynaromux B Opak JHI[ MPUCYTCTBOBATh JIMYHO NMPHU MOJaye 3asBJICHUS B
opranbl 3AI'Ca.

OcTaHaBnuBasACh Ha PETUCTpallMM Opaka, CJIEAyeT BBIICIUTH €IIe OIUH
BOKHBIM HOPMATUBHBIM aKT, KOTOPHIM PETYJIHPYETCS MOPSAJIOK TOCydapCTBEHHOU
perucTpalum 3aKiIroYeHus Opaka.

B psine ciydaeB mopsIoK M yCIIOBUS 3aKIOYeHUs: Opaka Ha TeppuTopun PO
OTNPEIENSIOTCA B COOTBETCTBUU C 3aKOHOJATEIBCTBOM 3apy0E€KHOT0 rOCy1apCcTBa.

3apyOexxHple TpakJaHe | Juma 03 TpaXkIaHCTBa HAJCICHBI IPABOM
BCTyIUIEHHS Ha Tepputopun PD B Opak 1o cBoemMy YCMOTPEHHIO U C TpaxaaHaMu
CBOEro, ¥ JAPYroro rocyiapcrna, u ¢ rpaxiaaHamu PO B ToM uucie. 3aKOHOM HE
MPETYCMOTPEHO HUKAKUX TMPEMSATCTBUN IS TpaXK[AaH K BCTYIUICHHUIO B Opak Ha

TeppuTopun PO 1o pacoBoMy MM HAIMOHAJIIBHOMY MPU3HAKY.

10 o o o

Bonobyea O.I1. TloHATHS W YCIOBWSI 3aKJIIOUYeHHUS Opaka MO CEeMEHHOMY 3aKOHOIATeNbCcTBY Poccuiickoit
®eneparuu // TlpaBo, 00mIECTBO, BIACTh W COBPEMEHHOCTh. TE€3WCHI JTOKIAIOB M BBICTYIUICHHH CTYICHTOB,
acMUpaHTOB M mpenojasatenei. - M.: MY, 2005. - C. 114-115.
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CrnocoOHOCTh JMIIa K BCTYIUICHUIO B Opak OMpenessieT 3aKOHOAATENbCTBO
roCcyJ1apcTBa, rpaXXJaHUHOM KOTOPOTO SIBJISIETCS ITO JIULIO.

B T0 xe Bpems, HeoOX0aMMO OpaTh BO BHUMAaHUE aCMEKThl HAIIMOHAIBLHOTO
3aKOHOJIaTEIBCTBA TOCYIapCTBA, TPAXKIAHMHOM KOTOPOTO SIBIIETCS Opadytomieecs
JMLO, NMPEAYCMATPUBAIOIIETO UHbIE, yeM B P®d, ycioBus BCTymiieHHs B Opak WiId
HE OTBEPraroiero BO3MOKHOCTH MHOTOKEHCTBA.

[losTOMy C 1EnpI0 3alWTHl 3aKOHHBIX MHTEPECOB W MNpaB TIpaxaaH PO
OoJsblliiM 3HaueHueM ooOsanaroT mnonoxenuss CK P®, kacaromuecs yCIOBUH,
dbopMbI U TIOpAIKA 3aKIFOUCHUS OpaKoOB ¢ MHOCTPAHIIaMU Ha Tepputopun PO.

Cratbeir 156 CK P® 3akperuisiercs, 4to «... hpopmMa ¥ HOPSIOK 3aKITHOYEHUS
Opaka Ha TeppuTopun PO onpenensrorcs 3aKOHOAATEILCTBOM PD..»M

VYcnoBusi BeTyruieHuss B Opak Ha Tepputopun P® ycraHaBnmmuBaeT s
KOKJOTO W3 JIMI, KOTOPBIE 3aKIIIOYAIOT Opak, 3aKOHOJATENbCTBO T'OCYIapCTBa,
YbUM TPAXKJIAHUHOM JIMIIO SIBIIIETCS HAa MOMEHT BCTYIUIEHUS B Opak, ¢
cobmogenueM HopM cT. 14 CK P® kacarenbHO 00CTOSATENBCTB, MPENSATCTBYIOIINUX
BCTYIUICHHIO B Opak.

Ecnn naumo BMecTe ¢ Tpa)kaHCTBOM HHOCTPAHHOTO TOCyJapcTBa O0J1agaeT
rpaxgaictBoM P®, K ycrnoBusIM BCTYyIUIEHMSS B Opak  NPUMEHSIOT
3aK0oHOJaTeIbCTBO PD. B cinyuae Hammums y jauna rpakaaHCTBa psia 3apyO0eKHbIX
rOCyAapCTB MO BBIOOPY 3TOTO JHIA NPUMEHSETCS 3aKOHOAATEIbCTBO OJHOTO M3
JAHHBIX TOCYAApCTB.

VYcnoBusi BeTymuieHuss B Opak JuIla, HE HMEIOIIETO TPakJIaHCTBA, HA
TeppuTopun Poccun onpenenser 3aKOHOAaTENbCTBO TOCYAAPCTBA, B KOTOPOM «3TO
JIMLIO UMEET IOCTOSHHOE MECTO KUTEIJIbCTBA. .. ).

Takum 006pa3om, yCIOBHUSI BCTYIUICHHS B Opak ¢ 3apyOeKHBIMHU TpakaaHaMu
Ha tepputopun PO onpenenser, B OTIWYME OT IMPEXKAE ACHCTBOBABIIEIO
3aKOHOJATEIbCTBA, JUIA KaXJIOro U3 JIMI, KOTOphle BCTymalOT B Opak,

3aKOHOATCIIbCTBO TIoOCyaapCTBad, TIpakKIaHHHOM KOTOPOTO MABJIACTCA JIHUIO. K

" Cemeitubiii kogexkc Poccuiickoil ODenepanun: [peaep. 3akoH: mpuHAT [oc. Jymoit 8 mekabpst 1995 r. mo
cocrostauto Ha 3 mions 2006 r.]. - M.: TJ] Omut, 2015. - C. 45
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OpUMEpy, €CIM 3aKJIIoYaeTcss Opak MEXJIy PpOCCHICKOM TIpakJaHKOH U
IrPpaKJAHUHOM benbruu, B OTHOIIEHUH MOCIEAHET0 HEOOX0AUMO COOIIOCTH HOPMBI
OeNBruiiCKOro 3aKOHO/IAaTENbCTBA, Kacaloluecss OpauHoOro Bo3pacTa, HOTPEOHOCTH
B COTJIaCMM Ha BCTYIUIEHME B Opak, HpemsTCTBUAX K Opaky, a B OTHOILEHUU
POCCHICKOI rpakIaHku — HOpMbl CemeitHoro kojaekca PO.

VYcnoBus 3akmtoueHus Opaka npeacTaBiieHbl B cTatbe 12 CeMelHOro Koaekca
P®. BaxxHO 3aMETUTB, UTO ITOT CIUCOK YCIOBUU SBIJISIETCS MTOJIHBIM.

[lepeoe w TIaBHOE YyclIOBHME — JUIsl BCTYIUICHUS B Opak TpeOyercs
J10OPOBOJIBHOE M B3aUMHOE COTJIACHE JKEHIIIMHBI U MY KUHHBI.

[IpyHun  7OOPOBOJBHOCTH OpPayHOTO COKO3a JKEHIIMHBI W MYXYHHBI
3akperuieH B 11. 3 ¢T. 1 CK PO.

JI0GpOBOJIBHOCTh COTIACHS 3aKIIIOYAIOUINX Opak MoJIpa3yMeBaeT, YTO «BOJIS
JUIa K BCTYIUIGHHMIO B Opak HE JOJKHA (OpMUPOBAThCS TOJ BIUSHUEM
HE3aKOHHOT'O BO3JICHCTBHS Ha HEE CO CTOPOHBI APYIHX JMI», @ CaMO 3TO «JIULO
JIOJDKHO OBITH B COCTOSHUH OTIABaTh OTYET B CBOMX ACHCTBUAX) ~.

Ecnu nuiioM He oco3HaeTcsi 3HauYeHUs ero JAeWCTBUM (OHO HAXOIUTCS, K
IPUMEPY, B COCTOSIHUM HAPKOTUYECKOTO WM aJIKOTOJIBHOTO OIbSHEHUs),
NOI00HBIN Opak MOTYT NPU3HATh HEACHCTBUTEIBHBIM CO BCEMHU MOCIEICTBUIMMU.

OnHa W3 rapaHTuil cieloBaHUS MPUHLUIY JOOPOBOJIBHOCTU BCTYILJICHUS B
Opak — JUYHas MOJINKUCH Ha COBMECTHOM 3asBJICHUU O perucTpanuu Opaka, a
TaK)Xe JIMYHOE MPUCYTCTBUS 000MX OpadylolUXcs B MOMEHT perucTpauuu Opaka
¥ HEBO3MOKHOCTb 3aKJIFOUEHHUS Opaka MOCPeICTBOM MPEACTABUTENSL.

Btopoe ycnoBue — BcTynarommue B Opak JOJDKHBI JOCTUTHYTH OpavyHOro
Bo3pacta. B coorBerctBuM ¢ o6muM mpaswioM (cT. 13 CK P®) Opaunas
IPABOCMOCOOHOCTh HACTYNAET MO JOCTHXKEHUH BOCEMHA/ILIATH JIET.

Tperbe — 1ENbId CHEKTP OOCTOSITENBCTB, MPU HAIMYMU KOTOPBIX Opak

HEBO3MOXKHO 3aKkt04uuTh (cT. 14 CK PD).

12 Tapycuna H.H., CouneBa O.1. O GpUKTHBHOCTH B CeMEHHO-IIPaBoBoii chepe / 3akoHbI POCCHI: OIBIT, aHAIHS,
npaktuka. 2015. N 6. C. 78 - 84.
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Kak cnenyer u3 m. 1 cr. 12 T'K P®, nns BcTymieHuss B Opak TpeOyeTcs
pa3iuuue TMOJIOB JIMI, KOTOPBIE 3aKII0YaloT Opak — 3TO HM3APEBIE HEMUCAHHOE
paBuJiIO 3aKitoueHus Opaka. B ciydae BCTymiieHUss B Opak OJHOMOJBIX JIUI[ HET
npeaycMoTperHoro B 1m. 1 ct. 12 CK P® cornacusi pa3HONONBIX JIMI, MOTOMY
1o1I00HBIN Opak MpU3HAETCs HEAEHCTBUTENBHBIM B cOOTBETCTBUU ¢ 1. 1 cT. 27 CK
P®.

3aKkoHOJATENEM  MPEAYCMOTPEHBI  YEThIpE  OOCTOSITENbCTBA, KOTOPBIE
MPEIATCTBYIOT BCTYILICHHIO B GpaK >,

[IpsMyr0 perinameHTaluil0 OTHOLIEHUH, KOTOPBIE CKIIAABIBAIOTCA MEXIY
KEHIIMHOW ¥ MY>KUYMHOM NIPU 3aKII0YEHHUH, IPEKPAILEHNN JTM0O0 MpU3HAHUU Opaka
HEJICHCTBUTEIBHBIM, peain3ytoT HopMbI pazaena [I CK PO.

Ora @Qopma 3akmoueHus Opaka (wid rpaxknanckas Qopma Opaka)
npoucTtekaeT u3 comepxkanud 1. 2 cr. | CK, kotopeiii ycranaBnusaer, 4yto B PD
npuU3HaeTcs Opak, KOTOPBIM 3aKII0UYEH UCKITIOUUTENBHO B opraHax 3AI Ca.

U3 storo crienyer, 4to Opak, KOTOPbIM 3aKiIt04eH Ha Tepputopur PO mo0bim
JPYTUM CIIOCOOOM M B MHOM yupexaeHuu, kpome oprana 3AI'Ca, e mpusHaercs
roCyAapCTBOM U HE IPUBOJUT HU K KaKUM IPABOBBIM IOCIIECTBUSM.

CrnepoBatenbHO, Opak, KOTOPbIA COBEPIIEH B COOTBETCTBUU C PEIUTUOZHBIMU
oOpsimamu (K mpuUMepy, BEHYaHUE B IIEPKBU) WU C HAITMOHALHBIMU OObIYasIMU, HE
NpU3HaeTCa OpakoM C HOPUAMYECKOW TOYKM 3pEHUs, a CIIeOBaTElIbHO, U HE
MOPOXKAAET 00SI3aHHOCTEN U MIPAB CYIIPYTOB.

CewmeiiabiM Kogekcom mnpezuiaraercss €ITMHCTBEHHOE UCKIIIOUYEHHE (COIIACHO
n. 7 ct. 169) — mys OpakoB Mexay rpakaaHamu P®, koTopbie ObLIH COBEPILIECHBI B
COOTBETCTBUHM C PEIUTHO3HBIMH OOpsSJaMU Ha OKKYNHPOBAHHBIX TEPPUTOPHUSIX,
kotopeie Bxoawin B CCCP Bo Bpemsa Benukoit OTedyecTBEHHOW BOMHBI, A0
BOCCTAHOBJICHUSI HA JAHHON TEPPUTOPUU TOCydapcTBeHHBIX opraHoB 3AI'Ca, oHun

MIPU3HAIOTCS JESHCTBUTEIBHBIMU M 00JIaIAFOITUMH TIPaBOBOM cuuioi. ITogoOHbIMU

B I'y6apeBa E.E. 3akmioueHune Opaka pOCCHHCKHMX TpakIaH C WHOCTPAHHBIMU Tpa)xJaaHaMd W JHIaMH 0e3
rpaxnaanctea B Poccuu // XVI JlepxaBuHckue uTeHus. MHCTUTYT mpaBa: MaTepuaibl OOMepoCcCHiicKord HaydHOM
koHpepenuuu. @espanp 2011 r.. - Tam60B: U3a. Tom TI'Y um. I'.P. [epxaBuna, 2011. - C. 117-123
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OpakamMu He TMpeArnojarajach JaajbHEHIIas TOoCyAapCTBEHHas perucTpanus B
opranax 3AI'Ca, a umenHo: 1. 7. IlonoxeHue O NpU3HAHUU MPABOBOW CHIIBI
TOJIbKO 3a OpakoM, KOTOphIi 3akitoyancs B opranax 3AKCa (ct. 1 CK P®), He
NPUMEHSIOT K Opakam rpaxaan PD, «coBepilieHHbIM IO PEIUTHO3HBIM 00psiIaM Ha
OKKYIIMPOBaHHBIX TeppuTopusix, Bxoausmux B cocraB CCCP B nepuon Benukoii
OTtedecTBEHHOW BOWHBI, O BOCCTAHOBJICHHS Ha JITHUX TEPPUTOPUSIX OPraHOB
3aMKMCH AKTOB I'PAXKTAHCKOTO COCTOSHUS.

OOsi3aHHOCTH W TpaBa CYNPYroB HE MOTYT TMOABHUTHCS M3 (PAKTUUECKHX
OpauHbIX OTHOIIEHUH >KEHIUHBI U MYXUMHBI 0€3 TOCYIapCTBEHHON perucTpariu
BCTYIUICHHSI B Opak, KakuMH Obl NPOAOJDKUTEIbHBIMA HHU OBUIM JIaHHbBIE
OTHOLICHHS .

Kak riacut crt. 25 ®enepanbHoro 3akoHa ot 15.11.1997 r. Ne 143-03 «O06
aKTax TpaxkaaHckoro cocrtosiHus» (pea. ot 18.07.2006 r.), rocynapcTBEHHYIO
perucTpanmio BCTYIUIEHHs B Opak ocyuiectBisier aro0oi opran 3AI'Ca Ha
Tepputopur Poccun mo BeIOOpPY BCTyHaroUuX B Opak JIMII, U 3aKIOYAETCsS OHA B
ToMm, yTo opraH 3AI'Ca cocraBiser 3amuch akTa O 3aKIIOYECHUU Opaka MExIy
OTpe/eNICHHbIMU JIMIIAMU U BBIAAET UM CBUJETENIBCTBO O 3aKJIIOUEHUHU Opaka, a
uMeHHO (cT.25 CK P®): «MecTo rocyaapCTBEHHON pPETUCTpPALMM 3aKIIOYCHUS
Opaka» ["ocynapcTBeHHas peruCTpalysl 3aKIFOYCHHS OpaKa MPOU3BOAUTCS JTHOOBIM
OpraHOM 3alUCH aKTOB T'PaXIAHCKOTIO COCTOSHUS Ha Tepputopuu PO mo BeIOOpY
JIM1I, BCTYIAIOLINX B 6paK»15.

[TepBoe 00CTOSITENBCTBO, KOTOPOE MPEMSITCTBYET BCTYIUICHUIO B Opak, Korja
XOTsI ObI OJTHO JIMIIO COCTOUT B MHOM 3apEeruCTpUPOBAHHOM Opaxe.

MoHoramusi JIEXKUT B OCHOBE HOPM, KOTOPBIE PETJIAMEHTHUPYIOT BOIPOCHI
BCTYILJICHUS B Opak BO BCEX 3alaHbIX CTpaHaXx.

B 3T0i1 cBSi3M HENpeMEeHHOE YCJIOBHE BCTYIUICHUS B JCHCTBUTEIBHBIM Opak

COIJIaCHO 3aKOHOJATCJIILCTBY JdHHBIX CTpaH 3aKJII0o4acTCa HC B COCTOSHHUH B

¥ Mpickun A.B. JIBa ouepka u3 obnactu nuBmwiucTukd. M.: Cratyr, 2015. 72 c.

Ky3nenoB A.H. «OOmass cCOOCTBEHHOCTh CYNPYTOB: WUMYIIECTBEHHBIC MpaBa M OO0S3aHHOCTW»; TOH. PEll.
Anexceesa I'.B.; Beiciiee obpazosanue; 2013.
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apyrom Opaxe. Ilonuramuele Opakud IIMPOKO PACHPOCTPAHEHBI B  TEX
rocyJ1apcTBax, rJi¢ TOCIHOJACTBYET MyCYyJIbMAHCKasl PEIUTHs, IPUUYEM JJAXKE B TEX U3
HUX, TJe nonuramuilo ¢GopmanbHo oTMeHWw M. WM3BectHo, uyto Kopanom
JTIO3BOJIAETCS] BCIKOMY MYCYJIbBMAaHUHY MYKYHMHE UMETh J10 YETBIPEX HKEH.

[IpyHoMT ~ MOHOTaMHMHM  COCTABJISIET  OCHOBY  HOPM,  KOTOpPBIMHU
pErIaMeHTUPYIOTCS BOIIPOCHI BCTYIUIEHHS B Opak BO BCEX 3alaJIHbIX CTpaHaX.

B 3To0il CBSI3M HENPEMEHHOE YCJIOBHE BCTYIUICHUS B JACHCTBUTEIBHBIN Opak
COTJIACHO 3aKOHOJATEIbCTBY JAaHHBIX CTPAaH 3aKIIOYACTCS HE B COCTOSHUM B
npyrom Opake. Ilomuramsble Opaku IIMPOKO pPACIpOCTPaHEHbl B  TeX
rocyJ1apcTBax, rJie TOCIOJCTBYET MyCYJIbMAHCKasl PEIUTHS, IPUYEM JJaXKeE B TEX U3
HUX, TI7e noiuramuio ¢GopMaibHO OTMEeHMIU. M3BectHo, uyTOo Kopanom
JO3BOJISIETCS] BCAKOMY MYCYJIBMaHHHY MY>KUYWHE UMETh JI0 YETBIPEX JKEH.

BTopsiM 0OOCTOSITENIBCTBOM, KOTOPOE MPENSATCTBYET BCTYIUIEHHIO B Opak,
ABIIIETCS OJMM3KOE POJACTBO. 3ampeT Ha 3aKI4YeHHE OpakoB MEXAy OIM3KUMHU
POJICTBEHHHKAMU €CTh BO BCEX IIUBUIIM30BAHHBIX I'OCYIAPCTBAX U OOBSICHSIETCS U C
(bU3HOTOTUYECKOH, M C MOPAJIbHOW TOYKH 3PEHHUSI.

bpak npezcraBisier co60i CaHKIIMOHUPYEMYIO U PETYIHPYEMYIO COLILYMOM
GbopMy OTHOILIEHUH MEXIY JKEHIIMHOM W MY)XUYUHOM, ONPECISIONIYI0 HUX
00513aHHOCTH U TpaBa B OTHOILEHUU APYT Apyra v ux aereil. CeroaHss HHCTUTYT
Opaka perynupyroT TI1aBHbIM oOpaszom HopMmbl CewmeitHoro Kopexkca P® wu
['paxxnanckoro Konekca P®.

B cnyuae yBenuuenust opranoM 3AI'Ca TepmuHa [Jsi rocyl1apCTBEHHOMN
perucTpaluy 3akioueHusi Opaka ¢ MOMEHTa IMOAauM 3asBJICHUS] O 3aKJIIOUECHUU
Opaka J10 IHS TOCYJapCTBEHHOM perucTpaluy 3aKiIoueHrs Opaka JOHKHO MPOUTH
He OOJIBITIE IBYX MECSIIEB.

Cewmeitnbiii Kogekce (ct. 11) conepKUT MyHKT O BO3MOKHOCTH BCTYIUICHHS B
Opak B JIeHb TOJa4u 3asABJICHUS B CiIydae HaJIUYHMs OCOOBIX OOCTOSITENIbCTB
(6bepeMeHHOCTh, POKJICHHE peOeHKa, HEMOCPEACTBEHHAsI yTpo3a KU3HU OJTHON M3

CTOPOH, KOMaHIAWPOBKA B «TOpAYHNC TOYKH» U T.,Z[.). OcoOnie O6CTO$[T€JIBCTB8,, Ha
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KOTOpBIE CCBUIAIOTCA JIMIA, 3aKioyaroniue Opak, JOJDKHBI IOJTBEP)KIATh
COOTBETCTBYIOIIUE JOKYMEHTHI (K IPUMEPY, CIIPABKa MEAUIIMHCKOTO 3aBEJICHHUS O
OEpEeMEHHOCTH WM O PpOXKIECHUM peOeHKa, cIpaBKa O MecTe padoThl, O
KOMaH/JIMPOBKE B HEOE30IIaCHBIE PETUOHBI U T.11.).

[Ipu npueme 3asBienus opraH 3AI'Ca o00si3aH 03HaKOMHTH JIML, KOTOpPbHIE
KEJAalT BCTYNUTh B Opak, C YCIOBUAMHU M TMOPAJKOM TOCYAApCTBEHHOU
perucTpalnuy BCTYIUICHHS B Opak, MOSICHUTh UM WX OOS3aHHOCTH W TpaBa Kak
OyoylIMX CYHNpyroB M pOJAMUTENEH U YIAOCTOBEPUTHCA, YTO OHH B3aUMHO
OCBEJIOMJICHBI O CEMEIHOM MOJNIOKEHNN ¥ COCTOSHHUS 30POBbS APYT APYTra .

[Tomumo »3TOro, Opauyrommxcss JoKHOCTHOe Juuo opraHa 3AICa
00s13aTeIbHO MpPENyNpexaaeT 00 OTBETCTBEHHOCTH 33 COKPBITHE MPENSTCTBUN K
BCTYIUIEHUIO B Opak. Ilo cormacoBaHuio ¢ JMIIAMU, KOTOPBIE JKENAIOT BYCTYIUTD B
Opak, opranom 3AI'Ca Ha3HawaeTcs BpeMms (JIeHb M Yac) TOCYyJIapCTBEHHOM
perucrpanuu BeTymieHus: B Opak. [1o jkenaHuio nun, KOTOpble BCTYNAIOT B Opak,
opranoMm 3AI'Ca obGecneunBaeTcsi TOPKECTBEHHAs] 0OCTAHOBKA rOCY/IapCTBEHHOMN
pEerucTpaluy BCTYIJIEHUS B Opak.

['ocynapcTBeHHass perucrpaiusi BCTyIUIEHUSS B Opak OCYLIECTBISETCA B
MOMEIIEHUH OpPraHa 3arca B MPUCYTCTBUU JIMILI, KOTOPbIE BCTYNAIOT B OpaK.

Tem He MeHee, eciu JuIla, BCTyNarouue B Opak (0IHO U3 JIUI]), HE CTIOCOOHBI
SABUTbCS B OpraH 3arca IO MpPUYUHE TSKEIOoM Oone3Hu nubo 1Mo HHOU
YBOXUTENBHOW MPUYMHE, TOCYAAPCTBEHHAS] PETUCTPALIMsl BCTYIJIEHUSI B Opak, Kak
OpUHATO B 1. 6 CcT. 27 3akoHa 00 aKTax TpakIaHCKOTO COCTOSIHUS, MOXET OBbITh
OCyLIECTBJI€HAa B HWHOM MecTe (Ha JOMy, B MEIMIMHCKOM MO0 Japyroi
OpraHu3aliu), HO TMpHU 00s3aTENLHOM NPUCYTCTBUM OOOUX JIHI, KOTOpBIE
BCTYTAIOT B Opax.

B noxymeHTax, KOTOpbI€ YAOCTOBEPSIOT JUYHOCTD JIMII, 3aKIIOUMBIIMX Opak
(macmoprta, yAOCTOBEPEHHUS JUYHOCTH OQHUIEPOB, MHUYMAHOB, MPAMOPUINKOB,

BOCHHOCITY)KAIlIUX CBEPXCPOYHOUM CIIy»KObI, BOCHHbIC OUJIETHI BOCHHOCTY>KAIIUX

% Taraea C.H. K mpoGiieMe NpHMEHEHHsI CEMEHO-TIPaBOBOH OTBETCTBEHHOCTH B OpAdyHBIX OTHOIICHHSX //
Cemeitroe u xuauniHoe mpaso. 2014. N 5. C. 20 - 23.
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CPOYHOH CIIyKObl, KypCAHTOB M BOCHHBIX CTPOUTEJIEN), IPOU3BOIUTCS OTMETKA O
TOCY/IapCTBEHHOW pErucTpaliil BCTYIUIEHUS B Opak ¢ yKka3aHueM (aMuINH,
MMEHH, OTYEeCTBA W JaTbl POXKIAEHUS JpPYyroro Ccynpyra, BpEMEHH M MecTa
perucTpanuy Gpaxa’.

Otka3 oprana 3AI'Ca B rocygapCTBEHHOM PErMCTpALlMKM BCTYIUIEHUS B Opak
MOJKET OBITH 00’KaJIOBaH B CyJI€ JIMLIAMH, KOTOPBIE JKEJIAI0T 3aKIIOUUTh Opak Ja10o
OJIHAM W3 HHX, 4TO npenycmarpusaet 1. 3 ct. 11 CK PO.

Bo3MoxkHOCTP  BCTyIUIeHMST B Opak  MOJIpa3yMeBaeT  OTCYTCTBHUE
00CTOSITENBCTB, KOTOPHIE nepednciensl B cT. 14 CemeitHoro Konekca PO.

K npumepy, Ilonos 10-metHem Bo3pacTe cTajm CHUPOTOM, M €ro B3sJI Ha
BOCIHUTAHUE J/151, Y KOTOpOro Oblia poaHas qoub Jlapuca. /et BocuThIBaJIMCh U
pociu BMECTE, a [0 HACTYIUICHUIO COBEPIICHHOETHS (18 JIeT), peluim KeHUThCs,
HO opranbl 3AI'Ca oTka3ainy UM B PErUCTpallMM Opaka MO MpUYUHE OJU3KOTrO
poJicTBa U Oepsi BO BHUMaHUE BO3paykeHUs poauteneil Jlapucel.

beps BO BHHMMaHWe TmoOJOXeHHe crTathu 14 «OOcTOsTENbCTBA,
NPENATCTBYIOIME  3aKiodeHuto  Opaka», Cemeiinoro  Komekca PO,
PYKOBOJICTBYSICH YCIIOBHUSIMHM U COJIEPKaHUSAMU 337a4H, MOKHO IPUWTH K BBIBOAY,
YTO OOCTOSITENIbCTBO POJICTBA 0Oo0Jiee OTHAJICHHBIX CTENEeHe, K MpuMmepy,
JIBOIOPOHBIX CecTep U OpaTheB, KAKOBBIMHU, B COOTBETCTBUHU C YCJIOBHEM 3a/1a4uHl, U
BoicTynatoT [lonoB u Jlapuca, He mpensATCTBYeT BCTYIUIEHHWIO B Opak, ¢ TOYKHU
3pE€HUs 3aKOHA, TOCKOJbKY OHHM HE OCHOBaHbl Ha KpPOBHOM OJU30CTH
npoucxoxknenus. Takum oOpazoMm, pemieane opranoB 3AI'Ca  sBasiercs
HerpaBoMepHbIM. C HPaBCTBEHHOM TOYKHM 3PEHMsI, PEIIEHUE CyAa OMpaBIaHoO, Ha
HaIll B3IV, IOCKOJIbKY 3aKIIOYeHHE MOJOOHOr0 Opaka MOXET MNPHUBECTH K
OMMACHOCTU I 3J0pOBbA JETE MOTEHLHUAIbHBIX CynpyroB. bpak Mexay
[TonoBeiM U Jlapucoii OyaeT HaXOAUTHCS B paMKax 3aKOHAa U MPHU YCHIHOBJICHUU

[TommoBa, TMOCKONBKY CHHCOK TMpPEMSATCTBUA KO BCTYIUIGHHIO B Opak,

1 Kommentapnii k Cemeiinomy komekcy Poccuiickoit ®eneparmu (yaeGHO-pakTHIecKHit) (mocrareiinsrii) / O.I.
Anekceesa, JI.B. 3aen, JI.M. 3psrunnesa u ap.; nmog pea. C.A. Crenanoa. Mocksa: [Ipocnekt; ExarepunOypr:
HHuctuTyT wacTHOTO TIpaBa, 2015. 352 c.
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npeacraBiaeHHbli B ctatbe 14 CK PO, Buautca ucuepnsiBaronum. Oprad 3AI'Ca
HE BIIpaBE€ OTKAa3aTb B I'OCYJApCTBEHHOM PETUCTpallMM BCTYIUIEHHWA B Opak IO
JPYTUM OCHOBAHHSIM.

[Ipu nmpueme 3asBienus opraH 3AI'Ca 00si3aH 03HAKOMUTDH JIHI], KOTOPHIE
JKENAlT BCTYNHTh B Opak, C YCIOBUAMH W TOPAJIKOM TOCYAapCTBEHHOU
perucTpaluu BCTYIUIEHHsS] B Opak, MOSICHUTh MM HX OOS3aHHOCTU M TpaBa Kak
OyoyllMX CYHNpyroB M pOJAMUTENEH M YAOCTOBEPUTHCA, YTO OHH B3aUMHO
OCBEJIOMJIEHBI O CEMEHHOM TMOJIOKEHUH U COCTOSIHUS 3J0POBbS JPYT ApyTra.

[Tomumo »3Toro, Opauyrommxcsi JObKHOCTHoe Juio opraHa 3AICa
00s3aTENBHO MPEAYNPEXKIAET 00 OTBETCTBEHHOCTH 32 COKPBITHE MPEMATCTBHIA K
BCTYyIUIEHUIO B Opak. [lo cornacoBanuio ¢ JTuiamMu, KOTOPbIE JKEIAl0T BCTYIUTH B
Opak, opranom 3AI'Ca Ha3HauaeTcsi BpeMs (J€Hb M 4ac) TroCydapCTBEHHOM
perucrpauuu BeTyIuieHus B Opak. Ilo emaHuro Jul, KOTOpbIe BCTYNAKOT B Opak,
opranoM 3AI'Ca obecriedynBaeTCsl TOpKECTBEHHAs] 00CTaHOBKA rOCYJapCTBEHHOM
perucTpauuy BCTYIUIEHUS B Opak.

['ocynapcTBeHHass perucrpainusi BCTyIUIEHUSS B Opak OCYLIECTBISETCA B
nomerniennu oprana 3AI'Ca B npucyTCTBUY JIKil, KOTOPHIE BCTYNAIOT B Opax.

TeM He MeHee, eclu Jinla, BCTyNarue B Opak (0JHO U3 JIUIL), HE CIIOCOOHBI
SBUTbCS B OpraH 3arca IO NpPUYUHE TSOKENIoM Ooje3Hu b0 1Mo WHOU
YBOXUTENBHOW MPUYMHE, TOCYAAPCTBEHHAs] PETUCTPALIMsl BCTYIJIEHUSI B Opak, Kak
OPUHATO B M. 6 cT. 27 3akoHa 00 aKkTax Ipa)kIaHCKOTO COCTOSIHUSA, MOJKET ObITh
OCyIllleCTBJIEHAa B HMHOM MecTe (Ha JOMy, B MEIUIMHCKOM subO0 Apyroii
OpraHu3allid), HO TMpH 00s3aT€IbHOM MPUCYTCTBHUM OOOUX JIHI], KOTOpHIE
BCTYTAIOT B Opax.

B nmoxymeHTax, KOTOpbI€ YAOCTOBEPSIOT JUYHOCTD JIUII, 3aKITFOUUBIINX Opak
(macnopTa, YAOCTOBEpPEHHUS JHMYHOCTH O(UIIEPOB, MHUUMAHOB, MPAMOPIIMKOB,
BOCHHOCTYXAIIIUX CBEPXCPOUYHON CIy>KOBI, BOCHHbIE OMJIETHI BOECHHOCTYKAIIMX
CPOYHOM CITy’KObI, KYpCAaHTOB U BOEHHBIX CTPOUTEJIEH), MPOUZBOJUTCA OTMETKA O

rOCyJapCTBEHHOW PETUCTpallMi BCTYIUIEHUST B Opak ¢ yka3zaHueM (GaMuiuu,
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MMEHH, OTYECTBA M JaTbl POXKIAEHUS JpPYyroro Ccynpyra, BpEMEHH M MecTa
perucrpanuu Opaxa.

Otka3 oprana 3AI'Ca B rocygapCTBEHHOM pErMCTpallMK BCTYIUICHUS B Opak
MOJKET OBITH 00’KaJIOBaH B CyJI€ JIMLIAMHU, KOTOPBIE JKEIAI0T 3aKJIIOUUTh Opak Jau0o
OJIHUM W3 HHX, 4TO npenycmarpusaet 1. 3 ct. 11 CK PO.

Bo3MoXXHOCTP  BCTyIUIeHMsT B Opak  HOJIpa3yMeBaeT  OTCYTCTBHE
00CTOSITENHCTB, KOTOPBIC Mepednciensl B cT. 14 CemeitHoro Komekca PO.

K npumepy, Ilonos 10-metHem Bo3pacTe CcTanm CHUpPOTOM, M €ro B3sJI Ha
BOCIHUTAHUE IS5, Y KOTOpOro Oblia poaHas noub Jlapuca. Jletn BOCIUTHIBAINCH U
pOCJIM BMECTE, a 10 HACTYIUICHHUIO COBEpIlIeHHOeTUs (18 JieT), penimim >KeHUThCS,
HO opranbl 3AI'Ca oTkazainu UM B perucTpanuu Opaka Mo IpUYUHE OJIM3KOro
poJicTBa U Oepsi BO BHUMaHUE BO3pakeHUs poauteneil Jlapucel.

beps BO BHHUMaHMe TmOJOXeHHe crTaTthu 14 «OOcTOsATENbCTBA,
OpEenATCTBYIOIIME  3aKiroueHuto  Opaka», CemeitHoro  Kogexca PO,
PYKOBOJICTBYSICh YCIOBUAMH U COAEPKAaHUSAMHM 3a7a4M, MOKHO MPHUNTH K BBIBOAY,
4TO OOCTOSATENBCTBO POJICTBA OO0Jee OTHAJCHHBIX CTENeHed, K mpumepy,
JIBOIOPOJHBIX CecTep U OpaTheB, KAKOBBIMH, B COOTBETCTBHHU C YCJIOBHEM 3a/1a4H, U
BoicTynatoT [lonoB u Jlapuca, He MpensTCTBYET BCTYIUIEHUIO B Opak, C TOYKH
3pE€HUs] 3aKOHAa, IIOCKOJIbKY OHHM HE OCHOBaHbl Ha KpOBHOM OiM30CTH
npoucxoxnaeHud. Takum oOpazoMm, pemenne opraHoB 3AI'Ca  sBasercs
HenpaBoMepHbIM. C HPAaBCTBEHHOM TOYKHM 3PEHHUs, PEIICHUE CyAa ONpPaBIaHO, Ha
HaIll B3I, IOCKOJIbKY 3aKIIOYeHHE MOJOOHOr0 Opaka MOXET MPHUBECTH K
OMAaCHOCTH i1 3J0POBbS J€TE€d IOTEHUHUAIBHBIX CYNpPYyroB. bpak Mexay
[ToroBbM u Jlapucoit 6yneT HaXOOUThCS B paMKax 3aKOHA U MPH YCHIHOBIIEHUU
[TomoBa, TMOCKONBKY CHHCOK TMpPEMmsITCTBUM KO BCTYIUIGHHIO B Opak,
npeacrasieHHblld B ctatbe 14 CK PO, Buaurcsa ncuepneiBaronuM. Opran 3AICa
HE BIpPaBE OTKa3aTh B TOCYJAapCTBEHHON pErucTpaiuu BCTYIUIEHHS B Opak IIo

JIPYTUM OCHOBAHUSIM.
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['oBops o Opake Kak O COIO3€ MYXYMHBI M >KEHIIUHBI, POCCHUIICKOE
3aKOHOAATEIBCTBO MCXOJUT M3 JaBHUX TPAAUIIMM, CIOXKHUBIIUXCS COTHH JIET
Hazan. OJHAKoO, HE3aBUCUMO OT KYJbTYpbl, OObI4acB W 3a(QUKCUPOBAHHBIX B
3aKOHOJIATEIbCTBE PA3JIMYHBIX TOCYAApCTB MpaBUJ MOBEJCHUS, KU3Hb OOIIECTBA
MeHsieTcs. Ha cerogHsiiiHuid IeHb CyIIECTBYET OIPAaHUYEHHOE YMCIIO TOCY/IapCTB,
MPU3HAIOIINX HE3aperucTpupoBaHHbIe Opaku. Poccusi K HUM He IPUHAIICKUT.

B cooTBeTCTBUM C JEHCTBYIOUIUM POCCUHCKHM 3aKOHOJIATEIBLCTBOM Opak, He
3akmroueHHbId B opranax 3AI'Ca, He umeer 3akoHHoi cuibl (cT. 1 . 2 CK P®).
N3BecTHO, 4TO copepkaHueM ceMeWHbIX OoTHouieHu B Poccuiickon denepanun
BBICTYNAIOT YYBCTBA B3aMMHON JIOOBM U YBaXKEHHS, B3aUMOIIOMOIIU U
OTBETCTBEHHOCTH NIEPEJ] CEMbEN BCEX €€ UJICHOB, HEJIOIYCTUMOCTD IMPOU3BOJIBHOTO
BMeEIIIATEILCTBA KOrO-TMOO B Jiefla CeMbU, OOecleueHHue OecrpernsiTCTBEHHOTO
OCYILECTBJICHUSI YJIECHAMU CEMbU CBOUX IPaB, BO3MOXHOCTH 3alllUThl CBOMX IpaB
(ct. 1 m. 1 u. 2 CK P®), a Takxke OpayHOTO COIO3a MYKUYMHBI U >KCHIIUHBI,
PaBEHCTBA MpaB CYNPYIOB B CEMbE, Pa3peIlICHUs] BHYTPUCEMEHHBIX BOIPOCOB IO
B3auMHOMY cormacuio (cT. 1 1m. 3 CK P®)™,

W3yunB Kakioe U3 BBIIICTIEPEUYHCICHHBIX MOJOKEHUM U O0BEAMHHUB UX MO/
€IUHBIM 00s3aTEIbHBIM YCIOBHEM 3aKJIIOUEHHUs Opaka, MOXXHO CJieJaTh BBIBOJ,
YTO OTHOIIEHUS, HE 3apPETUCTPUPOBAHHBIC HAJICKAIIUM 00pa3oM, YKa3aHHBIM B
ct. 1 m. 2 CK P®, ¢aktuuecku sBIAIOTCS OpadyHO-ceMelHbIMU. be3yciioBHO,
HECOOIIOJICHUE YCTaHOBJIEHHOW (OpMBI 3aKIIOUCHHS Opaka B COOTBETCTBUH C
JIEUCTBYIONTUM 3aKOHOIATEILCTBOM HE MIPU3HAETCS MOMEHTOM 3aKIIFOUeHUsI Opaka.
OnHako BO3HHMKAET BOMPOC O HECOOTBETCTBUHU JICUCTBYIOIIETO POCCUHCKOTO
CEMEHHOTO 3aKOHOJATEIhCTBA (DAKTUYECKUM OTHOIICHHUSIM B COBPEMEHHOM
obmectBe. COBpeMEHHOE POCCUMCKOE TIPABO MPU3BAHO PETYIUPOBATH OTHOIICHHUS
MEXIy JIOJAbMH, HO HE CO3/1aBaTh TMOCJIEIHUM TMPEMSITCTBUM, HE TOPMO3UTH

Pa3BUTHUE HOBOM CTAJMU YEJIIOBEUYECCKUX OTHOIICHUU.

18 Bponnnkosa M.H., CaenseBa H.M. IIpobnema TpaHcopManuu pexxuma npaBa oOmiell coOCTBEHHOCTH TP
npeKpameHny Opaka // AKTyanbHbIE TPOOIEMBI YaCTHOIPABOBOTO PEryIUpOBaHHA. MaTepHaibl «9aCcTHBIX CTOJIOBY
MexnynapoaHoii VI mayunoit koH(pepeHImu mononbix ydeHsx (T. Camapa, 28-29 ampens 2006 r.): COopHHK
Hay4HbIX cTareil. - Camapa: U3n-Bo «YHuBepc-rpymm», 2006. - C. 79-84
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Onupasch Ha ONBIT HWHOCTPAHHBIX TOCYAApPCTB U HCHOJIb3YSI HOPMBI
POCCHIICKOTO 3aKOHOJATENIbCTBA, OpaKk MOXET OBbIThb MPU3HAH CAEJIKOW, IMpHYEM
3aKJII0OYaeMOM Kak B YCTHOM, Tak W B mNUCbMeHHOM Qopme. B cBere
MEXIYHApOJHOIO YacTHOTO IpaBa Opak MOXKHO paccMaTpuBaTh Kak CHEIKY
MEKIyHApOIHOTO XapaKTepa, HE UMEIOIYI0 IPEANPUHUMATENIBCKOTO XapaKkTepa n
HE CTaBAILYIO IEIbI0 U3BJICUECHUE TPUOBLIH.

Eme B pMMCKOM 4YacTHOM IIpaBe TEPMHUH contractus O3Ha4ajl JOTOBOP —
N0OpPOBOJIBHOE COTJIAIIEHHE JIByX CTOpPOH, IO KOTOPOMY WJIH 0O0€ CTOpPOHBI
B3aMMHO, WJIH OJHA OTHOCHUTEIBHO JPYroi, OOs3bIBAIOTCA K OINpPEACICHHOMY
JEHCTBUIO, HAIPUMEP, K BCTYIUIEHHIO B Opak (sponsalia, nuptias, matrimonium).

CeronHs mpaBoM rocyAapcTB KOHTMHEHTaIbHOW EBpombI M rocygapcrBamMu
IIPELEICHTHOIO IIpaBa IPaBOBasi KATETOpHsl «JIOr0OBOP» IMIOHUMAETCS MI0O-PA3HOMY.

B ct. 1101 ®I'K nmpencraBieHo camoe pa3BEpHYTOE OMPEICICHUE JOTOBOPA:
«/1loroBop €cTh COTJIALIEHHE, IMOCPEACTBOM KOTOPOIO0 OJHO MM HECKOJIBKO JIMI
00S3BIBAIOTCS B OTHOIIEHUH OJHOTO WJIM HECKOJIBKHUX JIPYTUX JHI JaTh 4TO-IH0O0,
CHeJIaTh WM HE JeJaTh qero-HH6ym>»19. CynebHOW NOKTPUHOM W TMPAKTHKOU
YTOYHSIETCS, YTO COIVIalIeHHE, 4YTOObl NPEBPAaTUTHCSI B JOTOBOP, JIOJIKHO
IpeciieIOBaTh IOPUINUECKYIO 1IENIb — YCTAHOBJIEHUE 00513aTEIbCTBA.

Hogelimmm 3akoHoarenscTBoM HuiepiianioB 3Hau€HNUE MOHATHE «IOTOBOP»
onpenensercs B ¢T. 213 xuuru 6 I'KH, cormacHo koTOpo# 10roBopoM NpU3HAETCS
MHOTOCTOPOHHSSI CHIEJIKa, MPH IOMOLIM KOTOPOW CTOPOHAMH HPUHUMAIOTCS
00s13aTeIbCTBA Mepe] OJHON WM PAAOM ApyTrux cTopoH. Crenka, B CBOIO OYEpeb,
OCYUIECTBIISIETCS] C HAMEPEHHEM 00J1a/1aTh MPABOBBIMU MOCIIEICTBUSIMH.

Hes3npas Ha 10puINYECKYyI0 TEXHUKY, B IIPaBe IrOCYy1apCTB KOHTUHEHTAIbHON
EBponbl 1mog AOroBOPOM IPHUHATO IMOHUMATh COIVIAIIEHUE, KOTOPOE HALEJIECHO Ha
M3MEHEHHUE, YCTAaHOBJICHUE WM MpEKpalieHre 00sA3aHHOCTEN U MpaB, U, BMECTE C

TCM, OOKTPHHA MW 3dKOHOAATCIIBCTBO PaA3IN4YarOT THIIBI OJOTOBOPOB, KOTOPLIC B

19 Houros, FO.I'. ImymiecTBeHHbIe npaBa u 00s3anHOCTH cynpyros / FO.I'. omros // 3akon. - 2015. - Nel10. - C. 13.
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CBETE€ UX CTaHJAPTHOIO TOJKOBaHMsS MOTYyT TIPUMEHATbCA K Opaky W
napauieIbHbIM C HUM MOAUHCTUTYTAM U MUHCTUTYTAM.

B coorBerctBun co c¢1.4 CK PO, kortopas yTBepXKIaer, dYTO K
UMYILIECTBEHHbIM M JIMYHBIM HEUMYIIECTBEHHBIM OTHOILIEHUSM YJIEHOB CEMbHU
MOKET HMCHOJb30BATHCS TPAXKAAHCKOE 3aKOHOAATENBCTBO IOCTOJIBKY, MOCKOJIBKY
3TO HE BCTYIAET B IPOTUBOPEUHE C CYILIECTBOM CEMEHHBIX OTHOUIEHUM, Opak, Kak
IPaKJaHCKO-TIPABOBOM JIOTOBOP, MOXKET OBITh OXapaKTEPU30BaH TaK.

B rpaxmaHCkOM TIpaBe KpPUTEPUHM PABHOMEPHOCTH  PaCHpEAcIICHUS
00513aHHOCTEH U MpaB MEXKIY CTOPOHAMU JIEKHUT B OCHOBE JIEJICHUs JOTOBOPOB Ha
OTHOCTOPOHHME M  cuUHamlarmMatuueckue.  CuHaqularMaTWuyecku™m,  T.€.
JBYCTOPOHHHUM, CUUTAETCS I0TrOBOP, CTOPOHBI KOTOPOI'O APYT MEPET APYTOM HECYT
HEKOTOpbIE 00SI3aHHOCTU U 00JIaJal0T COOTBETCTBYIOIIMMHU 3TUM OOSI3aHHOCTSAM
npaBamu (cT. 1102 ®I'K; . II ITTVY; ct. 261 xaurun 6 I'KH). Tak kak Opak He
MOKET OBbITh NpPHU3HAH OJHOCTOPOHHMM JIOTOBOPOM, a, B COOTBETCTBUU C
CEMEHHBIM 3aKOHOAATEIbCTBOM 3apyOeXHBIX TOCYAapCcTB M, B YAaCTHOCTH,
OoTedeCTBEHHOro cemeitHoro mpasa (ct. 1, 5, 7 CK P®), nuna, Bcrymaromnme B
Opak, MoJIyyaroT paBHble OOS3aHHOCTH M IMpaBa, a TaKKE€ BO3MOXHOCTU AJI UX
OCYUIIECTBJIEHUS W 3alIUThl, CIEAYEeT BBIBOA, 4YTO Opak NpEeICTaBiseT CcOOOi
JIBYyCTOPOHHUU ,Z[OFOBOpzo.

B Buze cienyrolieil xapakTepucTUKU Opaka Kak JOrOBOPAa MOXHO OTMETUTh
TO, 4YTO Opak MNpeacTaBisieT COOOW KOHCEHCYallbHbI JOroBOp, TaK Kak
00513aHHOCTH U TIpaBa CTOPOH (JIMI, 3aKJIIOYAIOMINX Opak) MOSBISAIOTCS B MOMEHT
JOCTHKEHHS COTJIALICHUS! B M3JI0KEHHOM B 3akoHe (opme. DTa popma MoOxKeT
OBITh M YCTHOM, ¥ MUCbMEHHOM B cooTBeTCTBUU €O CT. 158 'K POD.

Kputepuii Hamuuust oOMEHAa HKBUBAJICHTHBIMU IIEHHOCTSIMHU  SIBJISIETCS
OCHOBOM JI€JIEHUs IOTOBOPOB HAa JIOTOBOPBI BO3ME3HOTO U 0€3BO3ME3HOTO THUIIA.
B cooTBercTBUM C BO3ME3AHBIM JOTOBOPOM CTOPOHAMHU MPEIOCTaBISIOTCSA JTHOO

OHM JOJIKHBI IMPECAOCTABUTH OKBUBAJICHTHLIC HCHHOCTHU, KOTOPLIC COU3MCEPHUMLI B

20 Becmanos, FO. Pa3ouparenbcTBo nen o paszaene obmiero umyimectsa cynpyros / ). Becnanmos // Poccuiickas
roctunms. - 2014, - Ne9. - C. 27. - ISSN 0131-6761.
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JeHbrax oo ApyruM crnocobom. Tak Kak B COOTBETCTBUU C O€3BO3ME3THBIM
JIOTOBOPOM OJ[HA M3 CTOPOH MPEAOCTaBISIET APYrol CTOpPOHE Ty WU HHYIO
LEHHOCTh, BBITOy 0€3 MOJyuyeHUsI SKBUBAJICHTA B3aMEH, a IIPU 3aKI0YEHUH Opaka
OOs3aHHOCTM M TpaBa BO3HMKAIOT Uil OOEUX CTOPOH, KOTOPBIE JOJIKHBI
paccMaTpuBaThCS B BUIEC B3aUMHOM BBITOJbI, TO HACTOAIIUI JTOTOBOP AOJKEH
PacCMATPUBATHCA KAK BO3ME3IHBIH .

Cpenu BO3ME3JIHBIX JOTOBOPOB NPUHATO BBIACIATH MEHOBBIE M PHUCKOBBIC
(aneatopHbie). CoriacHO YCIOBUSIM aJI€aTOPHOTO JAOTOBOPa MPH €ro 3aKJIIOUCHUU
HEJb351 TOYHO BBICYMTATH BBITOJbI UM MMOTEHIMAIbHbIE YOBITKH MIPU MCHOJHEHUH
(HEUCIIOJIHEHUH) IOTOBOPA, TaK KakK, B COOTBETCTBUU C YCJIOBUSAMHU JIOTOBOpA, Ha
HUX BJIMSET Heu3BecTHOEe coObiTHe. [Ipu 3akitoueHun Opaka CTOPOHBI HE MOTYT
npeayrajgaTb NOCIEACTBHSI OTHOIICHUN, KOTOPbIE UMH PETUCTPUPYIOTCS, TaK Kak
OTHOIIICHUSI MEXIy CYNpyramMH TaK JKe, KaK M HCIIOJIHEHHE JI0TOBOpPa, MOTYT
3aBHCETh OT pa3HbIX COOBITUH, KOTOpble HE MOAKOHTPOJBHBI JIMLAM,
3aKIII0YaronuM Opak. bpak MOXeT cunTaThCs aleaTOPHBIM JI0TOBOPOM MOCTONBKY,
MOCKOJIBKY KpHUTEpUEM KJIacCU(pUKALUU JOroBOpa KakK MEHOBOTO BBICTYIAET
BO3MOXKHOCTh Ha MOMEHT 3aKJIIOYEHHs JI0TOBOpPa KOJIMUYECTBEHHOTO HMCYHUCIICHUS
pa3MepoB 00s513aTeNbCTBA UIIM MIpaBa TPEOOBaHUS, KOTOPbIE OYIyT CYIIECTBOBATH K
MOMEHTY €ro HCIOJHEHHS; TO €CTb CTOpPOHBI, 3aK4as JOroBOp, MOTYT JaTh
OLIEHKY TOW BBITOJE, KOTOPYIO OHH MOTYT TMOJYYWUTh B Cily4dae HCIOTHEHUS
noroBopa. CorjacHO MEHOBOMY JOTOBOPY pPa3MEH B3aWMHBIX MPEIOCTaBICHUN
CTOPOH HE 3aBHCHUT OT TOTO WJIM MHOTO HEU3BECTHOTO COObITHS. TeM HE MeHee,
OCHOBHas I1eJIb Opaka 3aKJIF0uaeTcsl B CO3aHUN CEMbU, U BHITO/Ia OT BCTYIUICHHS B
Opak XEHIIMHON U MY>KUYMHON 4acTO HE OL[EHUBACTCS.

B 3aBucumocTH OT MpONMHMCAHHOM B JOrOBOpPE MPOAOJKUTEIBHOCTH
UCTIOTHEHHSI ~ JOKTPUHOW  pa3lWYaroTCsl  JOTOBOPHI  C  UISIIOAMCA |

CANHOBPCMCHHBIM HCITIOJIHCHUCM. K A0Tr0oBOpaM € CIMHOBPCMCHHBIM HMCIIOJTHCHUCM

2! Cmupros H.B. IIpaBoBasi pupo/a MOCISACTBUN HEACHCTBUTEIBHOTO Opaka // CeMeifHoe M KHIMIIHOE TPABO.
2014.N 4. C. 15 - 19.
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OTHOCSITCSL TAKWE€, WCIOJHEHUE KOTOPBIX NPOU3BOAUTCS OJHOMOMEHTHO WJIU B
TE€YEHUE KOPOTKOIO OTPE3Ka BPEMEHH.

bpak MOXHO Tmpu3HATH (QUKTUBHBIM, €CJIH JIUIA COCTOSJIM B HEM
HEMPOAOJDKUTENIbHOE BpeMs. TeM He MeHee, JCUCTBYIOIIUM POCCUNUCKUAM
3aKOHOJATEIbCTBOM HE YCTAHABIMBAETCS BPEMEHHOW NEPUOJ, IO HCTEUYECHUU
KOoToporo Opak Obu1 Obl mpu3HaH naeWcTBUTeNbHBIM. Crtatbu 27-28 CK PO,
KOTOpBIE€ YKa3bIBAIOT Ha MpU3HAHHE Opaka HEJCHCTBUTENBHBIM, a TAaKKe Ha JIHII,
KOTOpBbIE MMEIOT TMpPaBO TpPeOOBaTh MPU3HAHUSA HEIACHCTBUTENHLHOCTH Opaka, He
coJiepKaT NoJOOHBIX CpOKOB. TeM He MeHee, ITPU pacTOPKEHUU Opaka B cy1eOHOM
nopsiIke OyJeT YCTAaHOBIJIEHO, 4YTO B Mpouecce Opaka Cynpyrd COBEPILUIIN
KPYIIHBIE CHEIKHU, NOCIE UCIOIHEHUSI KOTOPhIX Opak MO MHULMATUBE CTOPOHBI, B
Ybl0 MOJIb3y OBUIM COBEPLIEHBI MOJOOHBIE CHENKH, PACTOPraercs, CyAOM MOXET
ObITh TMPHUHATO PEIIEHHE B COOTBETCTBUU C 3asBJICHUEM JPYroll CTOPOHBI O
OpU3HAHUM MOJ00HOro Opaka HENEHCTBUTENBHBIM, €CIU OYAET J0Ka3aHo, 4TO
0003HAaYEHHbIE CAEJIKM ObLIM COBEPIICHbl B JAPYTHX LEJSAX, HEXKEIH CO3/JAaHHE
CEMBH.

JloroBopamu ¢ IISIIMMCS UCITOJIHEHUEM MPEyCMaTPUBAETCS X UCIIOJHEHUE
B TEUEHHE 0oJiee WM MEHEee MPOJOJKUTENBHOTO OTpe3ka BpemeHu. Ha n1oroBopbl
C JUBAIIMMCSA MWCIOJHEHUEM MOTYT BIUATH SKOHOMHUYECKHE M COLHAJIBHBIC
(bakToOpbl, KOTOpPHIE CYLIECTBEHHO MOTYT MOBJIMATH HAa OOSI3aHHOCTHM W TIpaBa
cTopoH. Tak kKak Ha Opak MOTyT TaKX€ 3HAYUTEIBHO MOBIUATH Pa3HblEe (DAKTOPHI
CETOHSAIIHEHN JKU3HH, @ IPU BCTYIUIEHUU B Opak JHIla, KOTOPBIE €ro 3aKIII0YaloT,
MOJIPa3yMEBAIOT CO3/IaHME CEMbU, YTO HYXAACTCS B JOCTATOYHO JUIUTEIHbHOM
IPOMEXYTKE BPEMEHH, TO CTOUT CUUTaTh Opak, Kak JOroBOp C JUISIIUMCS
HCTIOTHEHHeM™.,

KosnekTuBHbIE U UHAMBUAYAJIBHBIN JOTOBOPHI IPYT OT ApYyra OTJIMYaeT KPyr
JWI, HAa KOTOPBIM JEUCTBYET TAaKOW JOroBop. MHIWBUAYyanbHBIA JTOTOBOP

JEWCTBYET B OTHOILIEHUM JHL, KOTOPBIE €ro 3aKJIIOYWIIM, TO €CTh CYIPYTOB.

2 Kopounes, H0.A. Kommenrapuii k CemeitnoMmy konekcy Poccuiickoit @eneparuu / F0.A. Kopones. - M: IOpucr,
2013. - C. 429- ISBN 5-7205-0494-X.
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TepMuH KOJUIEKTUBHOIO JOroBOopa K OpayHO-CEMEMHBIM OTHOUIEHUSIM H, B
YaCTHOCTH, K Opaky, HE MOXET OBITb NPUMEHEH [0 MPUYUHE OTOBOPKU O
nyOJIUYHOM MOPSAKE, KOTOpast JEHCTBYET B YACTHOM MEXIyHAapoaHOM IpaBe PO.

JIoKTpriHa B OTAENBHO CTOSALIYIO0 TPYIIYy JOTOBOPOB B COOTBETCTBUU C
KPUTEPUEM  BO3MOYKHOCTH CaMOCTOATEIBHOIO  CYIIECTBOBAaHUS  IMOAOOHOTO
JIOTOBOpA HE3aBUCMMO OT UHBIX IIPABOOTHOIICHHM BBIAEISET JIOTOBOPHI
NpUIATOYHBIE M TJaBHBIC. [J1aBHBIE JOTOBOPHI BKIIOYAIOT OOJBIIYI0 YacCTh
JIOTOBOPOB T'paKIaHCKO-TIpaBoBoro obopota. K mogo0HsIM JOTOBOpaM M OTHOCAT
Opak. IlpugaTouyHBIMU JOTOBOpAMH SIBIISIIOTCS TE€ JOTOBOPHI, TMOSIBJICHHE W
CYILLECTBOBAHHE KOTOPBIX MOJpa3yMeBAET HAIUYUE JPYroro J0roBopa, ¢ KOTOPhIM
NMOMOOHBIM TMPUIATOYHBINM JOTOBOpP CBA3aH Iopuaudecku. K mpuaaTouHbIM
JIOTOBOpaM B TPakaHCKOM TIpaBe JOKTPUHOM OTHOCUTCS JOTOBOp 3aJora,
MOpPYYUTENbCTBA. B ceMeilHOM mpaBe MpUIaTOYHBIM K Opaky JOTOBOPOM MOKET
BBICTYNaTh OpauyHbIl JIOTOBOP, KOTOPBIM PErYJIUPYIOTCS HUMYIIECTBEHHbIE
OTHOLIIEHHS CYTPYTOB, Tak KAk 0e3 OpaKa GpadHbIil JOroBOp HE HMEET CHIIBI .

MexayHapoIHOE YaCcTHOE MPaBO TUIIBl MEXKIYHAPOJHBIX CHEIOK pa3indaeT
Mo coJiepkaHuio. B 9TON CBSI3M HENb3d JaTh OOIIEe OINpeCeieHHEe BCEM
MEXIYHAPOIHBIM CAEJIKaM, KOTOPOE BKIIFOYAET U UX COACPKATEIbHYIO CTOPOHY.

B 10 e BpeMs BCe THUIBI MEXKIyHAPOIHBIX CICIOK BHE 3aBUCUMOCTH OT UX
CoJiep)KaHusl OOBEIUHSIOTCS B OOIIYI0 TPYIIy HAIWYUEM Y KaXIOTO U3 HHUX
o0IIero  KJIacCU(PUKAIMOHHOTO KPUTEPUS — «MEKIYHAPOAHOCTH». Takum
o0Opa3oM, ompejaesieHue TePMHHA MEXIYHApOAHOM CHEJIKH, B KOHEYHOM HTOrE,
NpeacTaBisgeT co0OM OTBET Ha BOMPOC, MPU HATUYMKM KAKUX OOCTOSTEIHCTB
TpaKJaHCKO-TIPABOBAs CJAEJIKAa CTAHOBUTCA MEXKIyHApOAHOW. JIpyrumu ciioBamu,
yTOOBI Opak ObLT MPU3HAH MEXIYHAPOIHBIM, HEOOXOUMO HaTUYHE WHOCTPAHHOU
COCTaBJISIOLIEH.

HapaBHe ¢ mpeameToM BBICTYNaeT W METOJ TMPABOBOTO PETYJIUPOBAHUS,

KOTOPBIH, MO 00IleMy MpaBuUily, IPEACTaBIAeT cOO0H COBOKYMHOCTh CIOCOOOB,

23 . .
TapacenkoBa A.H. IIpaBoBble acleKThl CEMEHHBIX OTHOIICHHI: OTBEThl Ha BONPOCHI M KOMMEHTapuu. M.:
bubnuoreuka "Poccutickoii razersr”, 2014. B, 13. 144 c.
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CPEJICTB, PUEMOB PErYJIMPOBAHMS OTHOUIEHUH, BXOAIIETO B IPEAMET CEMENHOTO
npasa.

YTO4HMB, B UeM 3aKJIIOYAETCs MPEAMET U METOJ| CEMEMHOro mpaBa BOOOIIE
KaK aOCTpaKTHOW KaTeropuu (B IaHHOM ciy4ae 00 aOCTpaKIM MOKHO TOBOPHUTh
MOCTOJIbKY, TOCKOJBKY HU MPEIMET, HHU METOJ MPaBOBOIO PEryJUpPOBAHUS B
UCIIOJIb3yEeMOM KOHTEKCTE HE COOTHOCSITCSL C IPAaBOM KOHKPETHOTO rocyJapcTBa, a
UCIIOJB3YIOTCS. TOJBKO B KaueCTBE MPUMEpaA JJiA BBISBICHUS CYTH H3ydaeMOM
npoOJeMbI),  CTAaHOBUTCS  OYEBHUIHOM  HEBO3MOXXHOCTH  CYIIECTBOBAHUS
MEKIyHApOIHOTO CEMEWHOIO MpaBa.

31ech MPUXOIUTCS TOBOPUTH MMEHHO O HEBO3MOXXHOCTH CYIIECTBOBAHUS
MEXIYHAPOJIHOTO CEMEHHOTO MpaBa, TO €CTh PadOTHI €ro Kak OTJAEIBHOM OTpaciu
npaBa. MHaue roBops, (QYHKIIMOHWPOBAHUE [AHHOTO MEXaHHU3Ma BO BPEMEHH,
MPABOBbIC TOJIOKEHUSI KOTOPOTO HUMENU Obl IOPUIUYECKHE TOCIEACTBUS JIA
WHOCTPAaHHBIX  TOCYAapCTB,  BOCIPUHSBIIMX B  CBOE  HAlHMOHAJIBHOE
3aKOHOJATEIbCTBO  HOPMBI  MEXAYHApOJHOIO  CEMEHWHOro  MmpaBa,  He
MPEACTABIACTCS BO3MOXHBIM, HMEIOIIUM TMEPCIEKTUBY CYIIECTBOBAHUS U
Pa3BUTHS KaK IIEJIOCTHOTO OpraHu3Ma.

DTO CBSI3aHO C TE€M, 4YTO, SIBJISISICH CIEHU(PUUYECKOM OTpaciibio, CeMEHHOe
npaBo, OyJaydyd OCHOBAHHBIM BO MHOTOM Ha OOBIYasiX, TPAIULUAX, PETUTHUSX,
HOpMax MOPaJIM U MIPUHATHIX MTPABUJIAX MMOBEACHUS B OMPEICIICHHOM TOCyAapCTBe,
HE MOXET BBIUTH Ha MEXIYHAPOJHBIM YPOBEHb PEryJIUPOBAHUS, MOCKOJIBKY
JaJIEKO HE KaXKJI0€ TOCY/IapCTBO T'OTOBO IMOCTYHNUTHCS CBOMMH NPUHIHUIIAMHU B
OTHOIIIEHUH OCOOEHHOCTEW CEMEHHOro MpaBa, YTOOBI MPUHATH €IUHOOOpPA3HBIC
HOPMBI TI0 PSILY BOIPOCOB™,

Tem He MeHee, B 3ToW cdepe NPUHATO MHOKECTBO MEXKIyHAPOIHBIX
KOHBEHIIUM, TOCBAIICHHBIX PEryJUPOBAHUIO OTIEIBHBIX BOINPOCOB CEMEHHOIO
mpaBa: 3aKIIOUYCHUIO U PACTOPKEHUIO Opaka, MPU3HAHUIO €T0 JIEHCTBUTEIBHBIM

(I/IJ'II/I HCﬂGﬁCTBHTCHBHBIM), 3allUTC HCCOBCPIICHHOJICTHUX ﬂCTCﬁ, AJIMMCHTHBIM

# 3ppkoBeknit M.A. (DaKTHUeCKHe MPENeNbl OPadHOrO IOroBOpa M COIVALICHHS O pasiele HMyLecTBa //
Cospemennoe mpaso. 2014. N 5. C. 79 - 81.
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00s13aTeIbCTBAM, COTPYAHUYECTBY B OTHOIICHWU YCBIHOBJIECHHUS U OIPEIEICHUIO
PEKHMa COOCTBEHHOCTH CYTPYTOB>,

3aBepiiasi pacCMOTPEHHUE BONpOCA O 3aKJIIOYEHUU Opaka, MOXKHO CHeJaTh
CJIEYIOIKE BBIBOJIbI, C(HOPMYJIMPOBAB MPHU ITOM OIpesesieHue Opaka.

bpak mpeacrtaBiasier co00W  WMHAWBUIYATbHBIH  CHHAJLIArMaTHYCCKUN
KOHCEHCYQJIbHBI BO3ME3IHBIM aJ€aTOPHBIM T'E€HACPHBIA JOrOBOp C JUISIIMMCS
UCITOJIHEHHEM, 3aKII0YaeMblil ¢ LENbl0 CcO3AaHus ceMbu. Dopma 3aKIOUYEHUS
Opaka MOKET OBITh KaK YCTHas1, TaK U MUCbMeHHasl. O0bEAMHUBIINCH C KPUTEPUEM
MEXIYHapOJAHOCTH, T.€. MpH 3aKIYeHMH Opaka TIpaKIaHAMH pa3IMYHBIX
rocyJapcTB TaKol Opak CTaHOBUTCSA MEXAyHapoIHbIM. [lockonabky Opak siBiseTcCs
JIOTOBOPOM, TO MEXIAyHapOAHbIH Opak MOKET ObITh MPU3HAH CAEIIKOM, UMEOIIEn
MEXIYHApOIHBIN XapaKTep.

[Ipn 3akmouennn Opaka B YCTHOM (opme Hanuuue OpadyHO-CEMEWHBIX
OTHOUIEHUI CIIEAYET OIpPENEATh C MOMOIIBIO YCTAaHOBJICHHMS OCHOBHBIX Hayall
CEMEHHOT0 3aKOHOJIaTeIbCTBA: HAJIWYUS YYBCTB B3aMMHOW JIIOOBH M yBa)KEHUS,
B3aMMOINIOMOIIM M OTBETCTBEHHOCTH TIIEpE]l CEMbEH M BCEMHU €€ YJIEHaMH,
COBMECTHOTO BEJICHUS XO3SHUCTBA MYKUMHOW W KEHIIMHOW, HAMH4Ue (POXKICHUE)
JeTel, COBMECTHOTO MPOKUBAHUS CYNPYTOB U T.1.

B MeXayHapoZHOM YacTHOM NpaB€ 3aKOHOAATENIbHBIE IPEAIUCAHUS
pa3IUYHBIX TOCYAAPCTB, OTHOCSIIMXCA K JaHHOMY BOIPOCY, Tak e, KaK U B

JIpYrux 00J1acTAX, HE COBMAIAOT.

» 3akupoBa C.A. K Bompocy o MoHATHM HHCTUTyTa Opaka. [IpoGrmembl pa3BuUTHS // AKTyaJbHBIE TPOOJIEMBI
pasBuTHs opuaudeckoil Haykw: COOpHHK MaTepuajoB MEXKBY30BCKOW HAayYHO-TIPAKTHUECKOH KoH(pepeHImH 18
mapra 2010 r.. - PocroB-na-lony: U3n-so CKAI'C, 2011. - C. 124-127
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I'naa 2. IIpaBoBble moc/IeACTBUSA 3aKJII0YeHUs PUKTHUBHOIO Opaka

2.1. IlonsiTHe ¥ NPU3HAKHN (PUKTHUBHOCTH Opaka

B cootBercTtBuu ¢ Koncrurynueinn Poccuiickoit denepanyn, MaTepuHCTBO U
JIETCTBO, CEMbsI HAXOSATCS MO/ TOCYAapCTBEHHOM 3amuToi (4. 1 cT. 38)26.

CemeliHOE 3aKOHOJIATENILCTBO CTPOUTCS HAa pAJl€ NPUHIMUIIOB, B YHCIE
KOTOpPBIX yKa3aHHbIE B cT. | CK P®:

® YKPEIUJICHUE CEMbH,

®[IOCTPOCHHUE CEMEWHBIX OTHOIICHHI Ha YyBCTBaX B3aWMHOW JIOOBH,
YBaKEHUU U B3aUMOIIOMOIIIH,

® OTBETCTBEHHOCTb I1€PEJI CEMbEN BCEX €€ UJICHOB,

®HE/IOMYCTUMOCTh MPOU3BOJIBHOTO BMEIIATEIHCTBA KOTO-THM0O0 B JieJia CEMbH,

eo0ecrieueHre OECIPEnITCTBEHHOIO OCYIIECTBICHUSI YJIECHAMH CEMbU CBOMX
npas,

®BO3MOXKHOCTh CYJI€OHOM 3alllUTHl ATUX IMPaB, PETyJIUPOBAHUE CEMEHHBIX
OTHOIIICHUI Ha OCHOBE MPUHIUIIA JOOPOBOJILHOCTH OPAYHOrO COKO3a MY>KUUHBI U
YKEHIIUHBI,

®PaBEHCTBO IPaB CYMPYTOB B CEMbE,

®pa3pelleHNEe BHYTPUCEMEMHBIX BOIIPOCOB MO B3aUMHOMY COTJIACHIO,

® [IPUOPUTET CEMEVNHOTO BOCITUTAHMS neteit’’.

VYkazaHHbIe TPUHIUIIBI JI€KaT B OCHOBE CO3/JaHUS JIO00M CeMbH U BXOMSAT B
OCHOBY TE€OPETUUYECKOTO COJEPKaHMsI 3aKOHOJATENhCTBA B cepe cembu. Mcxoms
W3 JICMCTBYIOIIMX 3aKOHOJATEJIbHBIX AKTOB, ILIEJIBIO CO3JAHUSI CEMBU SIBIIAIOTCH,
NpEeXIE BCEro, POXKJACHUE U BOCIUTAHHWE NETEH, B3aMMONOMOINb M MOJIEPKKA
YJIEHOB CEMbH, a TaKXe COBMECTHOE BEJICHHE JOMAIIIHEr0 XO3SCTBA H
obOecrieueHue mpaB BCEX YJICHOB CEMbH.

B Hactosimiee BpeMs JEUCTBYIOLIIEE 3aKOHOAATENbCTBO PO mpusHaer
BCTYIIUBIIMM B 3aKOHHYIO CHJly U HUMEIOIIMM MPAaBOBbIC TMOCIEACTBUS Opak,

3aKJIIOUCHHBIM HCKIIOYuTenbHO B opraHax 3AI'C. DTo o3HavaeT, 4To Opak,

% Koncrurynms Poccuiickoit dexeparun ot 12.12.1993 // Poccuiickast rasera. 25.12.1993. N 237.
21 CeMeiitnbli komeke Poccuiickoil ®Deneparuu ot 29.12.1995 N 223-03 // Poccwmiickast razera. 27.01.1996. N 17.
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3apEruCTPUPOBAHHBIN MHBIM CYOBEKTOM JIMOO UHBIM CITIOCOOOM, HE OYJIeT MPU3HaH
Poccuiickoii ®enepanumeii, kak JeraiabHbld. Takoil Opak, 3aKIOYEHHBIM C
HapyILIEHUSIMU TMpOIecCyaqbHON (OpMBI WJIM C MOPOKOM BOJM HE BJEYET
MOSIBJICHUS! KAKUX-TTUOO MPABOBBIX MOCIIEICTBHIA.

He Bcerma 3axmroueHme Opaka TpeciieqyeT Iellb — CO3/JaHue CeMbu. B
MOCJEAHEE BpEMs, C HACTYIUICHHEM PE3KOTO 3KOHOMHMYECKOrO cHajga u
YCIIOKHEHUEM NOJINTUYECKON 0OCTaHOBKH CTaJIH CTPEMUTEIIBHO
pacmpocTpaHsAThCS Opaku, 3aKIIOUYEHHbIE paAd TOJYYCHHUS TPakKIaHCTBA,
OpUOOPETEHUs] JKUJIBIX TOMEIICHUH B YIPOIIEHHOM IMOPSAJIKE WM C LENbIO
MOJIYYEHUS] MHBIX COLIMAJIBHBIX MJIM SKOHOMHUYECKUX BBITOJI.

KommiekcHOro eauHOro moHATUS (UKTUBHOTO Opaka HU JEWCTBYIOLIEE
3aKOHO/ATEIbCTBO, HU MPABOIPUMEHHUTENbHAS MPAaKTUKa He BhIpaboTanu. Mcxons
U3 OCHOBHBIX MPHU3HAKOB U MOCIEACTBUN TaKUX OPaKOB, MOKHO CHIEJATh BBIBOJ,
4TO 1MoJ (PUKTUBHOCTHIO Opaka MOHUMAETCS €ro ropuaudeckoe odopmiieHue 0e3
HaMepeHUsl y BCTYNAIOIIMX B Opak JIMIl CO3/1aTh CEMbIO, TMOO HANpPABICHHBIA Ha
UCKJIIOYUTENFHO YIPOIIEHHOE MOJIYYeHHE COLMAIbHBIX MJIM SKOHOMHYECKUX OJar.

Kak mpaBuio, K colualbHbIM 0OJlaraM OTHOCUTCSI YCKOPEHHOE IOJIy4eHUE
WHOCTPAaHHBIM TPaXXIAaHMHOM BHJAa Ha >KUTEIBCTBO B cTpaHe mnpeObiBaHus. K
HPKOHOMHUYECKUM Oyiaram, MmoOy>KIAIolMM JIUI[ BCTyNaTh B Opak Oe3 HaMepeHUs
co37aTh CEMbIO, OTHOCUTCS MOJIy4YEeHHUE MMYLIECTBEHHBIX BBIFOJl OT rOCYJapcTBa
WM IONOJIHUTENBHBIX JbroT. K npumepy, B PocToBckoil 001acTu Ob11 B cyieOHOM
MopsiIKE pacTOprHyT (UKTUBHBIN Opak mexnay Exarepunoit PacropryeBoit u
rpaxaaHuHoM AszepOaiikaHa. YKa3zaHHas TpakJaHKa 3aperucTpupoBaia Opak ¢
rpaxxaanunom Amm ['ypOaH-orisl Anuzase.

JlanHblii Opak ¢ caMOro €ro 3ak/ifoueHUs He ObUl HalleJeH Ha CO3JaHHe
cembu. B 2013 romy 3TO cTamo M3BECTHO. DTO CTaJO SICHO, KOTJA TpakIaHKa
PacTopryeBa oOpaTuiiack B OpraHbl MOJMLMU Ui PO3bICKA CBOErO Cympyra ¢
LEIbI0 MHUIMAIMKU TIPOLIEypbl pacTopKeHus Opaka. MecTto ero nmpeObIBaHMs Ha

MOMCHT o6pa1ueHI/151 B OpraHbI IMOJIHUIINHN ¢l OBIJTIO HEM3BECTHO.
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[lo ykazanHbIM ¢akram ObUIa MpoOBEeAEHAa MNPOKYpOpCKas MpOBEpKa, B
pe3ynpTaTe KOTOpod ObLIO 0OHapyxeHo, 4to PacropryeBa BcTymmia B Opak co
CBOMM CYNpPYIroM, HE MMes LIeNu COo37aTh ceMblo. Ee 1enpio Obulo 3a mojiydeHue
BO3HArpaXJE€HUsS JaTh BO3MOXKHOCTh AJM3aZie B yHOpouieHHOW ¢opMme U B
KOPOTKHE CPOKM TOJYYUTh POCCHUHMCKOE TIPaXAaHCTBO. Y YKAa3aHHBIX JIML HET
oOlIMX 3HAKOMBIX, JIpy3€Hl, HE ObLIO IMepuojaa, MPEIIIECTBYIONIETO CBajbOe, a
TaKK€ HE MPOBOAWIOCH TPAJUMLUMOHHOE OpayHoe 3actoibe. ['paxkgaHka
PacropryeBa 3a cBOM yCIIyI'M NOJy4YWJia BO3HAarpaXIeHUE B pasMmepe 15 Twicsau
pyOnei.

CoTpyaHUKH MOJUIMU MO MTOraM IMpPOBEACHUS MOKBAPTUPHOTO OIpoca
cocellell M pOACTBEHHUKOB YKa3aHHBIX I'Pa)KJaH MOJYYUIIN CBEACHUS, YTO OHU HE
BEJIM COBMECTHOE XO3SIIICTBO U ()aKTUUECKU BMECTE HE MPOKHUBAIIH.

['paxnanka PactopryeBa uepe3 roj mocie BCTyIUIEHHS B Opak ¢ Anu3zaje
poluia ManpyMKa, a yepe3 /Ba roja — eme ogqHoro pedenka. Oba peGeHka ObLIH
3anMcaHbl Ha (amMuiInio Matepu, B rpade «OTel) CBHUJIETEIbCTBA O POXKICHUU Y
oboux Jnereil crosm mpouepk. 3arem PacropryeBa cTanma mpoXXuBaTh B
HE3aperucTpUpOBAaHHOM Opake ¢ JPyrMM MY>KUYHMHOM, OJHAKO MO O(ULHUATBHBIM
JTAHHBIM OHa MPOJI0JKaja ObITh 3aMyXeM 3a Anu3aje.

[To wroram pabOThl NPABOOXPAHUTEIBHBIX OPraHOB M IMPOKYPOPCKOM
IPOBEPKH OBLUIO BBISICHEHO, 4TO Opak PactopryeBoil um Anuzane He uMeN
HaMepeHusi Ha co3fgaHue cembH. llenpto maHHOro Opaka OBUIO MONy4YEHHUE
rpaxxaanctBa P® rpaxmanmHoMm A3zepOaiimkana. [Ipokypop HampaBuil MCKOBOE
3asBJICHHE B CyJl C LEJbI0 NPU3HAHUS 3aKIIOUYECHHOro mexnay PactopryeBoi u
Ammmsazie Gpaka HeleHCTBUTEbHBIM

CymiecTByeT 3HAQUMTEIBHOE KOJIMYECTBO MPUYMH JUIS BCTYIUIGHHS B
(GUKTUBHBIN Opak. ITO — MOTyYEHUE TPAXKIAHCTBA, COLIMAIBHBIX U SKOHOMUYECKUX
BBITOJl, TIOJIyYEHHE JIEHEKHOTO BO3ZHArpaXAeHHs W pAnx apyrux. Camas riaBHas

HEMpeCKa3yeMOCTh TaKOro Opaka B TOM, YTO BIIOCJIEACTBUHU OH MOXKET CTaTh

%2 Cm.: I'pumenkxo H. Ha JIony pactoprayT GUKTHBHBINA Opak MeX Iy pOCCHIHKOM u azepoOaitmkannem. URL:
http://www.rg.ru/2013/11/07/



41

BIIOJIHE 3aKOHHBIM OpakoM, €CJIM Yy JIMII, 3aKJII0YAOUIUX €ro IMOSBUTCS >KeJTaHue
BCE K€ co3daTh ceMblo. OfHaKo, €CiIM TaKOro HaMepeHUs He IMOSBUTCS, TO
CYILIECTBYET PUCK TOTO, YTO JaKe MPH KEJIAHUHM PACTOPTHYTh Takoil Opak, auia
MOTYT HE JI0oKa3aTh (akT (pukTUBHOCTH. Kpyr nui, 3Hammux o0 (UKTUBHOCTH
Opaka, KpailHe MaJl, MpUYeM NpU3HATh Opak (UKTUBHBIM Ha OCHOBE
JIEUCTBYIOLIETO 3aKOHOATENbCTBA BO3MOXKHO TOJBKO MPHU YCIOBUH, YTO OAUH U3
CYIIpYrOB HE 3HAJl M HE MOT 3HAaTh O TOM, YTO y JPYroro cympyra He ObLIO
HAaMEpPEHHUs Ha CO3JIaHUE CEMbH, a 3TO KpaifHe MpoOIeMaTHYHO.

Kpome 3TOro cymiectByroT U JApyrue MOCIEICTBUS, KOTOPBIE BBITEKAIOT U3
ceMEWHOro 3akoHogarenscTBa P®. Hampumep, ecimm y Cynpyru poKIaeTcs
peOEHOK, TO aBTOMAaTUYECKH OTLIOM B CBHUJIETENIBCTBO O POKICHUM OyJeT 3amucaH
cympyr. B cBsi3u ¢ 3TUM y cynpyra BO3HUKAIOT alMMEHTHBIE 00s13aTenbeTBa. Ecan
B IepHuoj] Opaka 1MO0 B T€UEHHUE 5 JIET MOCIE €ro PacCTOPKEHUS OJMH U3 CYTIPYTOB
CTaHET HETPYAOCIOCOOHBIM B pe3ylbTaTe IOJYYEHHUS YBEUbs, TO y JAPYroro
Cylpyra TOSIBISIETCS OO0S3aHHOCTHh BBIJIAYMBATH AQJIWMEHTHI HA COJCpIKAHUE
NIOCTPaIaBILIEro.

Takum 00pa3om, BCTyIJIeHUE B (DUKTUBHBIN Opak, KpOME BUIUMBIX BBITOJ U
NPEUMYIIECTB JJiI KOPBICTHOH CTOPOHBI, TaK)Ke MPEACTAaBIAET COOOM M PHUCK
noTepaTh Oosbiiie, 4em mpuodpectu. CoBpeMEHHbIH (UKTUBHBINA Opak — 3TO
JIOCTaTOYHO OIACHOE SIBICHHE, W 3aKOHOJaTeldbh OOpeTcs C HUM MyTeM
yKECTOUEHUS nocnencTBui. Ho 3a cuer yBeIMUYMBILENCS MUTPALIMU 3TOT BaPUAHT
NICEBAOCEMbU BCE PaBHO CylIecTBYeT. M 3akitouuTh Takod Opak JOCTaTOYHO

2
npocto’’,
2.2. OCO0eHHOCTH 3aKJII0YeHNs U MpeKpalenusi GUKTUBHOIO OpakKa

B nHacrosiee Bpemsi, COTJIaCHO POCCUICKOMY 3aKOHOATENIbCTBY, (DUKTUBHBIN

6paK CUMTACTCS HUYTOXHEIM B cuiy cr. 170 I'paxmanckoro xogexca PO u 27

?® Cm.: Bragpikuna T. Kymmo myska. CKonbko ctosT (ukTuBHble otHomenus? URL: http://www.rg.ru/2012/04/11/
30 I'paxnanckuit kogexc Poccuiickoit denepanmm, yacts mepBas oT 30.11.1994 N 51-®3 // Cobpanue
3akoHomarenbpcTBa PD. 1994, N 32.
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CemeitHoro kogexkca P®, u k HeMy MOryT OBITb HPUMEHEHBI MOCIEICTBUS

HUYTOKHOU CHEIKH MO PEIICHUIO CyAa.

Ecnu nuua, 3axnrounBiive GUKTUBHBIA Opak, 70 pacCMOTPEHHUs Jiefia CyJIOM
(bakTHUeCKH CO3/laji CEeMblO, TakoW Opak HE MOXET ObITh NpPU3HAH CYIOM
¢uktuBHBM (11. 3 cT. 29 CK PO).

CTOUT 3aMETUTh, YTO 3aKOHOJATENIb OTPAHUYMII NEPEUYEHb JINL], MUMEIOLIUX
npaBo 0OpaTUThCS B cyd O mpusHanuu Opaka puxtuBHBIM. Cormacho ct. 28 CK
P®, TpeboBaTh npu3HaHUA Opaka HEIEHCTBUTEIbHBIM BIIPABE MPOKYPOP, a TAKKE
HE 3HaBIIUI O (UKTUBHOCTU Opaka Cympyr B ciydae 3aKJIIOUEHUs (PUKTHUBHOTO
Opaka. Ha cerogusiiHuii 1eHb POCCUICKOE CeMEHHOE 3aKOHOAATEIBCTBO MPU3HAET
(UKTUBHBIM HE TOJIBKO TOT Opak, rae 00e CTOPOHBI 3aKJIIOUMWIM €ro 0e3 Leiu
CO3/IaHHUsl CEMbH, HO Opak, I/ie OJHa CTOPOHA 3aKitovaia Opak 6e3 1eau Co3qaHusl
CEMbH, a Apyras CTOpOHa MpeJroaraia, 4To Opak perucTpupyercs s CO3AaHMs
ceMbH .

[Ipoxypop BocTouHOrO agMHUHHCTPATUBHOIO OKpyra r. MOCKBBI B MOpPSAJKE
ct. 45 TTIK P® ob6paruncs B cya ¢ uckom B mHTepecax Caxaposoit T.H. kak
BO3MOXKHON HacnenHuiel kK baiipamoBy @®.UM. ormbel o mnpuszHanum Opaka
HEJICCTBUTEIIbHBIM.

B o6ocHoBaHue TpeboOBaHUI MPOKYpPOp CChUIANCS HA TO, YTO JABOIOPOJHAS
cectpa Caxaposoit T.H. - I'ynkoBa M.II., 1930 rona poxnaenus, 8 utonss 2007 .
BcTynuia B Opak ¢ baiipamoBeim @.U., 1965 rona poxnenus. Yepes mecsn nocie
peructpanuu Opaka (B wurone 2007 roma) ['ynkoBa M.II. u ee wmath -
TBopoxxHukoBa A.M. momapwiv OTBETUMKY MPUHAMIEKAIIME UM JOJIU B IpaBe
oO1elt 10y1eBoii COOCTBEHHOCTH Ha KBaptupy. JlanHyro kBaptupy baiipamos @.1.
BIIOCJIEICTBUM MPOAA] W KYNHWJI Ha MOJYYEHHBIE OT €€ MNPOAaXH JIEHEKHBIE
cpeacrtBa kBapTupy, kyna BbiBe3 ['yakopy M.II. u TBopoxumkoBy A.U.,

3apCruCTPUPOBAB UX B KBAPTUPC 110 MECTY KUTCJILCTBA.

31 Tapycuna H.H. Poccuiickoe cemeiiHoe 3aKOHOAATEILCTBO: OCHOBHBIC TeHICHIHH passutus // Lex russica. 2014.
N3.C.314-323.
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I'ynkoBa M.IL. ctpanmana psmoM 3a00€BaHUM, 37I0yNOTPEOsiIa CIUPTHBIMHU
HanuTKaMd. [IOCKOJIBKY COTrJIacHO 3aKJIIOYEHUIO Bpada-nicuxuarpa y ['ynkoBoi
M.II. uMenn MECTO NPU3HAKK TSKEIOr0o ICHUXHATPUUYECKOTO PaCcCTPOICTBA,
pemenuem M3maitnoBckoro parionHoro cyna r. Mocksbel ot 11 ¢epans 2008 r.
oHa ObLIa HampaBjeHa Ha MPUHYAUTEIbHOE OCcBHUIETeNbcTBOBaHKE. 21 utoHs 2008
r. I'yakoBa M.II. ckoHuanach. Takke TPOKYypOp yKa3ajl, YTO €CThb OCHOBaHUSA
1oJ1arath, YT0 HAMEPEHUH Mo co3aaHnio cempu ¢ ['ynkoBon ML.IL. y orBeTumnka He
uMenock. bpak OblT 3aKiII0YeH C HENbI0 3aBlAJCHUS MpHUHAIeKame ['ynkoBoi
M.II. u TBopoxkHUKOBOW A.M. KBapTUPOU.

[Tocne 3akmtouenus Opaka baiipamoB ®.M. u I'yakoBa M.II. BmecTe He
MPOKMBAJIA, CEMEUHBIX OTHOIICHWM HE MOJJEPKUBAIM, OOIIEro XO3sSiCcTBAa HE
BeJU, OOIIET0 UMYIIIECTBA HE MPUOOpETAITH.

OnpenenenueM CyneOHON KOJIJIETUU MO TPaKJaHCKUM jeliaM BepxoBHOro
Cyna Poccuiickoit ®enepanuu ot 10 wurons 2012 1. Obuia ymoBIETBOpEHa
KaccaroHHas xanoda Caxaposoil T.H. Ha ykazaHHble Cy1e0HbIE TOCTAHOBIICHUS,
OHM ObUIM OTMEHEHBbI, KaK BBIHECEHHBIC C CYIICCTBEHHBIM HapYIICHHUEM HOPM
MaTepUaIbHOTO W MPOLECCYalbHOTO IpaBa, M €0 HAIpaBICHO Ha HOBOE
PacCMOTPEHHUE B CyJ IEPBOM NHCTAHIIUU.

IIpu HOBOM paccMoTpeHun aena pemeHuem lllenkoBckoro ropoackoro cyaa
MockoBckoi o6act ot 19 centsiops 2012 r. B yOBIECTBOPEHUHU UCKA TPOKYPOPY
OTKa3aHo.

ATETUISITMOHHBIM  OTIPEJICICHHEM CyAEeOHON KOJUIETUH TIO TPaXTaHCKUM
nenaM MockoBckoro obsiactHoro cyna ot 4 gekabps 2012 r. pemieHue cyna
OCTaBJIEHO 0€3 U3MEHEHUSI.

B xaccammonnoii xanobe Caxaposa T.H. ctaBuT Bompoc o nepegade xKaao0bl
C JeJOM JJisi paccMOTpeHus B cyneOHoM 3acemanuu CyIneOHOW KOJUIETHH IO
rpaxnanckuMm naenam BepxoBHoro Cypa Poccuiickoit ®@enepauuu i OTMEHbI
BBIHECEHHBIX CYJCOHBIX MOCTAHOBJICHUH, KaK HE3aKOHHBIX.

[IpoBepuB Marepuanbl jena, OOCYIHUB JOBOABI KacCAIMOHHOM »KajoObl,
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CynebHas koyuierusi mo rpaxkiaaHckuMm Jnenam BepxoBHoro Cypa Poccuiickoit
denepanuu Halla )Kano0y NoAeKallel ya0BIETBOPEHUIO.

OcCHOBaHUSIMU 11 OTMEHBI WJIM HU3MEHEHUsl CYACOHBIX MOCTAHOBIICHUW B
KACCAallUOHHOM  TOPSIAKE  SIBISIFOTCS  CYIIECTBEHHBIE  HAPYUIEHUS  HOPM
MaTepHaIbHOIO MpaBa WJIM HOPM NPOLECCYyaIbHOTO MTpaBa, KOTOPbIE NOBJIMSUIA Ha
UCXOJl Aesia U 0e3 YCTPaHEHHs] KOTOPHIX HEBO3MOXKHBI BOCCTAHOBJICHUE U 3aIlMTa
HaApYIICHHBIX MpaB, CBOOO M 3aKOHHBIX HHTEPECOB, a TAKXKE 3aIIUTa OXPaHIEMbIX
3aKOHOM ITyOJIMYHBIX HHTEPECOB.

CynoMm yCTaHOBIIEHO W CJIEAYEeT U3 MarepualioB naena, uro ['yaxoa M.IL,
1930 r.p., 8 utons 2007 r. Bctynuia B Opak ¢ baiipamoBeim @.1., 1965 r.p..

15 aBrycra 2007 r. I'yakoBa M.IIL. u ee mats TBOpox’kHUKOBa A.W. mogapuin
OTBETUUKY MPHUHAAJICKAIINE UM JIOJH B TIpaBe 00IIe 10JeBOil COOCTBEHHOCTH Ha
KBapTHUDY.

01 mapta 2008 r. Baiipamos @.W. npogan aanHyto kBaptupy u 3 maprta 2008
r. Kynwi Ha uMs ['ynkoBort ML.II. kBaptupy, rae I'ynkosa M.I1. u TBopoxkHuKOBa
A.N. 6b11u 3apeructpupoBans ¢ § anpens 2008 r.

21 urons 2008 r. I'ynkoa M.II. ckonuanace, a B HosiOpe 2009 roma ymepina
TBopoxxuukosa A.1.

B cootBerctBuu ¢ 1. 1 c1. 27 CK P® Opak mpusHaercs HEEHCTBUTEIbHBIM
IIPY HapyLIEHUU YCIOBUM, YCTAHOBJIEHHBIX CTAaThIMU 12-14 n myHKTOM 3 CTaThu
15 CK P®, a takxke B ciiydae 3akjiItOueHUs (PUKTUBHOTO Opaka, TO €CTh €CIlU
CYNpyTd WM OAWH W3 HUX 3apPETUCTPUPOBAIM Opak 0Oe3 HaMepeHUs Co31aTh
CEMBIO.

Pa3pemiass criop u oTKa3piBasg B YAOBJICTBOPEHUU TpeOOBAaHUU IMPOKYpOpa,
3asiBiIeHHBIX B MHTepecax Caxaposoii T.H., o mpusHanum Opaka, 3aKIHOYEHHOTO
Mexnay ['yaxosont MLIIL. u baitpamoBeim @. 1. HEAEHCTBUTEIBHBIM, CYA UCXOAUT U3
BBIBOJIA O TOM, UTO JIOKa3aTeIbCTBAMHU, COOpPAHHBIMU TIO JIENTy, HE YCTaHOBJICHO,
4TO B MOMEHT 3akitoueHus Opaka 8 utons 2007 r. I'ynkosa M.IIL. mo cocrosiHuio

300POBbA HC MOIJIa OTAaBaTb OTYETA CBOUM I[@ﬁCTBI/I)IM U PYKOBOJAHUTHL HMH, a
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TaKke HE YCTaHOBJICHO, 4To Opak Mexnay ['yakoBor M.II. u baiipamobim @.1.
OBLT 3aKITI0UeH (PUKTUBHO, 0€3 HAMEPEHHS OTBETUYHKA CO3/1aTh CEMBIO.

Cyn anemuisiuiMOHHOM HWHCTAaHUMM TIPU3HAJ PEUICHHE CyJa 3aKOHHBIM H
00OCHOBAaHHBIM, @ €ro BBIBOJBI COOTBETCTBYIOIIUMH OOCTOATEIHCTBAM JIClIa,
yKa3ajdl TakX€ Ha OTCYTCTBHE HApYUIEHWHA HOPM THIPOILIECCYaIbHOTO IIpaBa,
BJICKYIIIUX OTMEHY PEIICHUA Cy/la IEPBOM MHCTAHIINH.

Cynebnas koJuierus 1o rpakaanckum aenam BepxosHoro Cyna Poccuiickoit
denepaluy CUATACT, YTO C TAKUMHU BBIBOJAMU CyJa aNeJUIAIIMOHHOW MHCTaHIUU
COTJIACUTBHCS HEJIb3s, TaK KaK OHU CJICJIaHbl C CYIIECTBEHHBIM HApyIIEHUEM HOPM
MPOIIECCYaTIbHOTO TpaBa.

B cootBerctBuu ¢ 4. 1 c1. 327.1 I'TIK P® cysa aneuisiiiOHHOW WHCTaHLIMHU
paccMaTpuBaeT JIeJI0 B Mpejeiax JOBOJOB, HM3JIOKEHHBIX B aleJUIALMOHHBIX
*Kanobe, MPeICTaBICHUU U BO3PAKEHUSX OTHOCUTEIIBHO KalloObl, TPECTABIICHHUS.

B cinydae, ecnu B mopsake aneJUIAIMOHHOTO TPOU3BOJCTBA OO0XKaTyeTcs
TOJIBKO YaCTh PEIICHUS, CY/ ale/UIIIMOHHON NHCTAHIIUU MPOBEPSAET 3aKOHHOCTh U
000CHOBAaHHOCTh PEIICHHS TOJBKO B oOxkamyemor yactu. Cyn aneuisiiuoHHON
MHCTaHLIMM B MHTEpecax 3aKOHHOCTH BIpaBe MPOBEPUTH PEIICHUE Cyla MEepBOU
WHCTAHIIMH B ITOJTHOM OOBEME.

BHe 3aBUCHMOCTH OT JOBOJIOB, COAEPXKAIIMXCS B alle/UISIIMOHHBIX JKalooe,
MPEACTABICHUH, CY/ aleJUIIIUOHHOW WHCTAHIIMKM TMPOBEPSET, HE HAPYIIEHBI JIU
CyJIOM TMEpBOM MHCTAaHIUM HOPMBI MPOILIECCYaIbHOTO TIpaBa, SBJISIIOIIUECS B
COOTBETCTBMM ¢ 4YacThlo deTBeptor crtatbu 330 Hacrosmero Kopaekca
OCHOBAHUSIMHU JIJISI OTMEHBI PELIEHHUs Cy/la IepBOM UHCTAHITUH.

Cornacio 4. 3 cr. 390 ITIK P® ykazaHus BBIIIECTOAILETO CyJa O
TOJIKOBAaHUU  3aKOHA  SIBIISIOTCS  OOs3aTeNbHBIMM ~ JJI1  CyJa, BHOBB
paccMaTpHUBaIOIIETO AEIO.

OTMmeHsIs paHee BEIHECEHHBIE CY/IeOHBIC IOCTAHOBJICHHS TI0 JAHHOMY JIeTy 00
OTKa3e B YJIOBJIETBOPEHUM HCKa MPOKypopa O MPU3HAHUU Opaka, 3aKIOUEHHOTO

Mexnay ['ynkoBor M.II. u baitpamoBbeiM ®D.U., HEAECHCTBUTEIBHBIM U HaIpPaBJIsIs
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JIEJI0 Ha HOBOE pPACCMOTPEHME B CyJ NepBOM HHCTaHUMM, BepxoBwii Cyn
Poccuiickon ®denepanun B onpeneneHuu ot 10 urons 2012 r. ykasan Ha TO, 4TO
CylaMH TEPBOM M BTOPOM MHCTAHLUHMM MPU PACCMOTPEHUU CIOPA HEMPABUIBHO
npuMeHeHbl HOpMBI cT. 27 CK P® u, COOTBETCTBEHHO, HE BBISICHEHBI C YYETOM
OCHOBAHMM HCKA NPOKypopa IOPUIAMYECKH 3HAYUMbIE W  NOIJIECKAIIUE
JTIOKa3bIBAHUIO OOCTOSITENIbCTBA, Kacarolluecss TpeOoBaHUS O MNpU3HAHUU Opaka
mexay ['yakosor M.IIL. n banpamoBbim @.1. HEAEHCTBUTENBHBIM IO MOTHUBY €T0
(UKTHUBHOCTH, TO €CTh 3aKJIIOUCHHE Opaka 0e3 HaMepEHUs CO37]aTh CEMBIO.

Bepxosnbiii Cyz Poccuiickoii @eaepaiuu, 1aBasi TOJIKOBAaHUE HOPMaM CT. 27
CK P®, omnpenenun B KadyecTBE HOPUAMYECKH 3HAYUMBIX OOCTOSITENBCTB ISt
MPaBUJILHOTO paspelieHusi TpeOoBaHUs MPOKypopa 0 (PUKTUBHOCTH Opaka Takue
00CTOSITEIHCTBA, KAK COBMECTHOE MPOKUBAHUE CTOPOH TOCIIE 3aKJIIOUeHUs Opaka,
BEJICHUE OOIIEro X03sCTBA, MOAACPKAHUE CEMEUHBIX OTHOIIICHUIA.

Mexay TemM uW3 MaTepualioB Jeja YCMaTpUBAeTCs, 4YTO CyH NEpBOM
WHCTAHIMMU TIPU HOBOM PACCMOTPEHUU JI€JIa HE BBINOJHWI YKa3aHus BepXoBHOTO
Cyna Poccuiickoit ®@enepanuu. B pemenun cyma ot 19 centsadps 2012 r. Her
uHdpopMaluu O TOM, UTO JEJI0 MO HUCKy Tpokypopa BoctouHoro
aAMUHHACTPATUBHOTO OKpyra r. MockBel B uHTepecax CaxapoBonn T.H. k
baitpamoBy @.. 0 mpuzHanuu Opaka HEeJECHCTBUTEILHBIM BHOBb PACCMATPHUBACTCS
CyZIOM IIEpBOM MHCTaHUMH B CBA3M ¢ oTMeHOM BepxoBHbiM Cynom Poccuiickon
denepaliii paHee BEIHECEHHBIX TOCTAHOBJICHUH T10 JIEITy.

Ha HeBhImoJIHEHHE CyIOM TNEpBOM MHCTAHIMU ykazaHuii BepxoBnoro Cypna
Poccuiickoit @enepanuu Caxapora T.H. ccbutanack B anesuIsiMOHHON kano0e Ha
pemenne IllenkoBckoro ropojckoro cyna MockoBckoit obmactu oT 19 centsOps
2012 r.. B xano6e Caxapoa T.H. mpuBoamma 10BOABI O TOM, YTO NMPU HOBOM
PacCMOTPEHUH CIIOpa CyJ B HapyuieHue nonoxkenui 4. 3 ct. 390 I'TIK PO ue yuen
yKa3aHus CyJa BBILIECTOSANIEN MHCTAaHIMK O ToskoBaHuU cT. 27 CK P®, koropsie
SBJSUTUCH JJIsi HErO oO0s3aTelbHBIMU. B CBSI3U ¢ 3THUM CyJOM BHOBb HE OBLIU

YCTAHOBJICHBI M HE ITOJIYUYMIIU HpaBOBOﬁ OLCHKHN TAaKUC HOPUIANYCCKH 3HAYUMBIC
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00CTOATENIbCTBA, Kak cCoBMeCTHOe mpokuBaHue ['yakoBoir M.II. ¢ BaitpamoBbiM
®.1.0. nocne 3akmoueHus Opaka, BeJleHHe MU 00IIero X03sHUCTBa, MOIepKAHNE
CEMENHBIX OTHOLIECHUM.

OnHako cyja aneuIsiuMOHHON MHCTaHUuK B HapyuieHue ct. 327.1 I'TIK P® u
9. 2 c1. 329 T'TIK P®, onpenensromeit TpeOGOBaHUS K COAEPKAHUIO OMPECICHNUS
Cylla amneJUIiUOHHOM WHCTAaHIMU, OCTaBUJ O€3 BHHMAHMS W TMPABOBOM OIEHKH
JIOBOJBI aneJUIAIMOHHOM kanoosl Caxapooit T.H.

Takum 00pa3oM, OIEHKAa 3aKOHHOCTH M OOOCHOBAaHHOCTH pEUIEHHUs CyJa
MEepPBOM MHCTAHIIMKM CYJOM aleUBIIIMOHHOW WHCTaHIMU TpoBeJeHa 0e3 yuera
JIOBOJOB aIEJIAIIMOHHON KaJIOObI M yKa3aHWM, COACpKAIUXCA B OINpPEICICHUN
CynebOHol koyieruu mo rpaxkaaHckum Jneinam BepxoBuoro Cyna Poccuiickoit
®epnepanuu ot 10 uronst 2012 r. Mo BOonpocy TOJKOBAaHUS HOPM MaTE€PUAIbLHOTO U
MPOLIECCYAIBHOTO TMpaBa, KOTOpbIE SABISIIOTCS B cwiy 4. 3 cr. 390 I'TIK P®
00s13aTENIBbHBIMU JIJISL Cy/1a. DTU HAPYIIEHUS MOBJICKJIN 32 COOON BHIHECEHUE CYJIOM
aneuUIIIMOHHON  MHCTaHIMKM  CYJeOHOrO  TOCTAHOBJICHUS,  HAPYIIAOIIETO
TpeOOBaHUsI 3aKOHA.

B cBs3M ¢ W3J0KEHHBIM ONpPEACIICHUE CyJa aneJUIAIMOHHOW WHCTAHIUH,
ocTaBuBIlIee 0€3 U3MEHEHUS pelIeHre Cyaa MEPBOM MHCTAHIIUM, HEJb3sl TPU3HATH
3aKOHHBIM. OHO TPUHATO C  CYIIECTBEHHBIMM  HApPYUICHUSIMH  HOPM
MPOIECCYyaIbHOTO TIpaBa, MOBJUSBIIMMU Ha HCXOJ Jiefla, 0e3 UX YCTpaHEHUs
HEBO3MOYKHA 3alUTa HAPYLUIEHHBIX IIPaB U 3aKOHHBIX nHTepecoB Caxaposoit T.H.,
yTo cornacHo cT. 387 I'TIK P® sBrnseTcs oCHOBaHUEM Il OTMEHBI ONpEaCICHUS
Cy1eOHOM KOJUIETUH TI0 TPAKIAHCKUM JAeiaM MOCKOBCKOT0O 00JIacCTHOTO cyja oT 4
nekaopst 2012 r.

B cBs3U € BBIIIEU3I0KEHHBIM CYJI ONPEIEINI, YTO IPU HOBOM PAaCCMOTPEHHUHU
Jefa  CyAy aneJUBSIIMOHHOWM WHCTaHIMU CJIEAYET YCTPAHUTh JOIMYLICHHBIC
HapylIeHUsI HOPM TMPOLECCYaJbHOrO0 TMpaBa, a TaKKe YYeCTh YKa3aHwus,
coaepxkaiuecs: B omnpeaeneHun CyaeOHOM KOJIJIETMU MO TPaKIaHCKUM Jejiam

Bepxosuoro Cyna Poccuiickoit @enepauuu ot 10 uronst 2012 r. mo Bompocy
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TOJIKOBaHUS HOPM IpaBa, U pa3peliuTh CIHOpP B COOTBETCTBHU C TPEOOBAHUSMU
3aKOHA U YCTAHOBJICHHBIMH O0CTOSTEILCTBAMHU -

Ha ceropssiiiHuii AeHb KOJUYECTBO MPEIIOKEHUH 3aKIIOYUTh (PUKTUBHBIN
Opak Bo3pactaeT. [logo0HBIE MpeAIOKEHN MOXKHO YBUIETh BO BCEMUPHOM CETH
HuTepHeT, B KOTOPBIX YKa3bIBAalOTCA Kak TpeOyeMble YCIIOBHUS, TaK U CTOMMOCTH

3aKJII0UYeHHS (PUKTUBHOTO Opaka.

32 Omnpenenenne Bepxosaoro Cyna P® ot 01.10.2013 N 4-KI'13-23 //CIIC «Koncynbrantllmocy.
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I'naBa 3. I[Ipo06;ieMbl OTBETCTBEHHOCTH NPH PUKTUBHOCTH Opaka

3.1. IlonsiTHE W MNPU3HAKU IOPUAUYECKON OTBETCTBEHHOCTH IIPH
(¢pukTUBHOCTH Opaka

[ToHsiTHE IOPUIUYECKON OTBETCTBEHHOCTH 32 3aKiItoueHue (PUKTUBHOTO Opaka
CJIeAyeT Ha4aTh C ITOHATHS MHCTUTYTA FOPUANYECKOM OTBETCTBEHHOCTH, a 3aTEM 3a
OCHOBY B34Th MOHSTHE TPAXKIAHCKO-TIPABOBOKM OTBETCTBEHHOCTH U CEMEMHO-
IIPaBOBOM OTBETCTBEHHOCTH.

FOpuandeckass OTBETCTBEHHOCTh SIBJISIETCS OJAHUM W3 WHCTUTYTOB IIpaBa,
MPU3BAHHBIM OCYIIECTBISITh TPABOBOE perynupoBanue. Eciu naBate Oonee
TOYHOE ONPENEIICHHE, TO IOPUANYECKas OTBETCTBEHHOCTb — OTO OJWH U3
AJIEMEHTOB MPABOBOI'0 PETYIUPOBAHUS.

B  HetopuanueckoM OOUXOJE€ TMOHSATUE OTBETCTBEHHOCTbh  O3HAYaeT
IIPEJOCTABIECHNE OTYETA 3a CBOM JICWCTBUS M HECEHHWE HAKa3aHWUsA 32 HENOJDKHOE
nosesenne™. Takke MMOJ OTBETCTBEHHOCTHIO [OHMMACTCS HEOOXOIMMOCTD
OTBEYATH 33 HEFATHBHBIC TOCIEACTBHS HEHATCKAIIETO TTOBSICHHS -

OTBETCTBEHHOCTh BCEI/la CBsSi3aHA C HEOOXOJAMMOCTBIO HCIOJHEHUTH
00513aHHOCTh WJIK UCKYITUTh BUHY.

B mHacrosmee Bpems B JEHCTBYIOIIEM 3aKOHOJATENIBCTBE OTCYTCTBYET
KOMIUJIEKCHOE U €IUHOE IMOHATHE IOPUINYECKON OTBETCTBEHHOCTH. {1 Kakmou
OTpaciii OHO CBO€. MbI mONbITaEMCS JaTh OIPEAECIEHUE FOPUINYECKON
OTBETCTBEHHOCTH B CEMEHWHO-TIPaBOBOW cdepe MU, B YACTHOCTH, 3a 3aKIHOUYEHUE
(bUKTHBHOTO Opaka.

IOpuanueckass OTBETCTBEHHOCTh OTJIWYAECTCS OT HMHBIX BUJIOB COLMAIBHOM
OTBETCTBEHHOCTH. B cdepe cemeliHOTO mpaBa HEPEAKO HAPALY C IOPUAUYCCKOM
OTBETCTBEHHOCTBIO JIEMCTBYET M MOpajibHasA. lIpu 3TOM HET [J0CTaTOUHBIX
WCCIICIOBAaHUM, YTOOBI BBISICHUTH, Kakas W3 OTHUX BHUIOB OTBETCTBEHHOCTH B

OombIIe Mepe BIMSET Ha WICHOB oO0ImiecTBa. Bce rpakmaHe SIBISIOTCS YacThiO

%% Oxeros C.M. CrnoBapb pycckoro si3bika. M., 1981. C. 218; Ero sxe. TONKOBBIH CIIOBaph PycCKOTo si3bIKa. M.,
1995. C. 459.
% Bonboii cnoBapb pycckoro si3sika. T. II. M.: Pycckmit s3pik. 1986. C. 202.
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COLIMYMa, B KOTOPOM Ba)XXHO OOLIECTBEHHOE MHEHHEe. I MMEHHO B CeMEeWHO-
MPaBOBOM cpepe BIUSIHIE MOPATHHONW OTBETCTBEHHOCTH OCOOCHHO CHIIBHO.

FOpunnyeckass OTBETCTBEHHOCTh OTJIMYAETCS OT COLUAIBHOM U, B YaCTHOCTH,
MOpPAJIbHOM OTBETCTBEHHOCTHM TEM, YTO PErJIaMEHTUPYETCS HOpPMaMu IIpaBa,
SABJIICTCSI  OOIMIEO0sA3aTeIbHON 1T BCEX YYAaCTHUKOB  CEMEWHO-IPABOBBIX
OTHOUIIEHUH, OCYIIECTBISIETCS B TpoleccyalbHOW (opme, Moaaep>KuBaeTCs
BJIACTHIO TOCyJlapcTBa U obecrneunBaercs ero npunyxiaeHuem (M.C. CamorieHko,
M.X. ®apykums, C.C. Axexcees, A.A. AGpamosa, O.®. BaHeHK0 ).

[TocnencTBusiMM MOpPaAJIbHOM OTBETCTBEHHOCTU CTAHOBSITCS OJ0OpPEHUE WITU
ocyxJeHue oOmecta. [l mNOCHEACTBUU IOPUAMYECKON OTBETCTBEHHOCTH
XapaKTepHbl KOHKPETHBIE JIMIICHUS JJI JTUYHOCTH, Yalle BCEro MaTepuajIbHOTO
xapakTtepa. CeMelHO-TIpaBOBasi OTBETCTBEHHOCTh SIBJISIETCS YaCThIO TPakIaHCKO-
MPaBOBOM OTBETCTBEHHOCTH M CX0’a C HEM BCEMU OCHOBHBIMH MpPU3HAKaMU. Tak
e, Kak U TpaXIaHCKO-TIPaBOBas OTBETCTBEHHOCTh, CEMEWHO-IIpaBOBas
XapaKTepU3yeTcsl BO3MENIEHUEM PEAIbHOTO yiliepOa U MOPajJbHOIO Bpea, a TaKkkKe
MHBIMU JIMIICHHSMH JHYHOro xapaktepa>. C.A. KoMapoB MOJ4epKHBACT, UTO
IOPUIUYECKYI0 OTBETCTBEHHOCTb HE CJIEYeT OTOXICCTBISATh C CaHKIUMEH, T.K.
TTOCIIC/THSISL SIBIISIETCS JIUIIb €€ MEpOii- .

O0.C. Hodpdbe wm M.JI. Ilapropoackuii, ONPEACHAIOT HOPUIUICCKYIO
OTBETCTBEHHOCTh KaK MEpPy TOCYAapCTBEHHOTO TMPUHYKICHHS, OCHOBAaHHYIO Ha
IOPUIUICCKOM M OOIINECTBEHHOM OCYXKJIECHWW TOBEACHHUS TPABOHAPYIIUTEIS M
BBIPKAIONIYIOCS B YCTAHOBIICGHUU JUIsl HETO OMPEJCICHHBIX OTPHUIIATEIhHBIX
IOCJIC/ICTBUH B BHJE OTPAHIMUCHHIT INYHOTO MITH HMYILECTBEHHOTO [OPSAKA® .

[TomoGHo¥t Toukm 3penus mnpuaepxkubaercs C.C. AnekceeB, pacKpbIBas
CYITHOCTh IOPUIUYECKON OTBETCTBEHHOCTH 4Yepe3 TMPU3HAKU IOPUIUUYECKOM

OTBETCTBEHHOCTU. E€ XapakTepusyroluM IPU3HAKOM Yy HEro MpPEXAE BCEro

% Yanenxo O.. HexoTopsie npobiieMbl TEOpUH I0pUANIECKON OTBeTCTBeHHOCTH. Bonrorpaz, 1979. Bem. 9. C. 4.
% Xauatypos P.JI., Jlunuuckwuii [I.A. OOmas Teopust ropuandeckoil orBeTrcTBeHHOCTH: MOoHOTpadus. CII6.: TIpecc,
2007. C. 33.

3" Komapos C.A. O61asi Teopusi TOCy[apcTBa i IpaBa: yaeOHHK. 3-¢ U3/, mepepad. u gor. M.: HOpaiir, 1997. C.
360.

% Nodde O.C., llapropoxckuii M.JI. Bompocst Teopun npasa. M.: Toctopusaar, 1961. C. 314-318.
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BBICTYIIA€T HEpa3pbIBHAs CBS3b C I'OCYJApCTBEHHBIM NpUHYKIAEHUEM. B ¢opme
OTBETCTBEHHOCTH PEATU3YETCsI HE BCAKOE BO3JECHCTBUE CO CTOPOHBI rOCYapCTBa,
a JIMIIb Takoe, KOTOPOE HECeT [UIsl NPaBOHAPYIIMTENS JIMILEHUS JIMYHOTO,
MMYIIECTBEHHOTO HIIM OPraHU3aIIHOHHOIO XapaKTepa . .

CeMeiiHO-TTpaBOBasi OTBETCTBEHHOCTh HE SIBJIIETCS CAMOCTOSITEIbHBIM BHJIOM
OTBETCTBEHHOCTH, BCE OCHOBHBIE 3JIEMEHTHI OHAa 3aMMCTBYET U3 TPa)kJIaHCKO-
IPaBOBOM OTBETCTBEHHOCTH. CTOUT OTMETUTh, YTO BIUSHUE TOCyAapcTBa B
CEeMEMHO-TIPaBOBOI cdepe MpOosBIsIETCS B HAMMEHBIIIEH CTETEHH, MO0 CPAaBHEHHUIO C
UHBIMU OTpaciasiIMM [paBa, IOCKOJbKY B JEMOKPAaTHYECKOM TOCYAAapCTBE
JEHUCTBYET NPUHIIMII HEBMEIATEIbCTBA TOCYJaPCTBA B YACTHYIO JKU3Hb I'PaXIaH.

OnHako B ciydae, €clii HETIPaBOMEPHBIE I€UCTBUS NPUUYUHSIIOT Bpea APYTrUM
cyObeKTaM IpaBa WM MPOTHBOpEYaT HMHTEpEecaM TOCyJapcTBa M OOILECTBa, TO
IOpUMYECKass OTBETCTBEHHOCTh HACTYMAE€T HA OOIIMX OCHOBAHMSX MPU HAIHYUU
COOTBETCTBYIOLLIEH IPaBOBOM HOPMBI, KOTOPas HENPaBOMEPHBIMU JEHCTBUIMU
ObLJ1a HapyllIeHa.

IOpuanueckyto  OTBETCTBEHHOCTh TpU  (PUKTHUBHOCTM Opaka  CTOUT
paccMaTpuBaTh B JIBYX acCIl€KTax, UCXOJs M3 XapaKTEPUCTUK CyOBbEKTa U CTEIECHU
UX BUHBI TIpU COBEPIICHHWM TPABOHApPYIIEHHsA. Tak OTBETCTBEHHOCTh NIpHU
(GUKTUBHOCTH Opaka cienyeT pas3zesiaTh Ha OTBETCTBEHHOCTbH JIUI], BCTYHBIINX B
(UKTUBHBIN Opak U JIMILI, 3aperuCTpUPOBABIINX OT UMeHU PD puktuBHbIl Opak. B
NIEPBOM CIIy4yae OTBETCTBEHHOCTb CYOBEKTBHI OYIyT HECTH, KaK TpaxJaHe, a BO
BTOPOM CJTy4ae OTBETCTBEHHOCTh OyJIeT HACTyNaTh JIs IOJPKHOCTHBIX JIMII.

Wtak, ropuanueckas OTBETCTBEHHOCTD 3a 3aKI0YeHUE (PUKTUBHOrO Opaka —
3TO 00S13aHHOCTH TPaKJaH, YMBIIIJICHHO MOAABIINX 3asiBICHUS JUJISl PETUCTPALUU
Opaka 0e3 Leau CO3AaHMsI CEMBHU ISl JOCTHKEHHUSI KOPBICTHBIX MHTEPECOB JHOO
JWI, 3HABIMIUX O (UKTUBHOCTH HAMEpPEHUWH IIMIl, BCTYMAalIUX B Opak, HO
3aperUCTPUPOBABIIMX TakoMl Opak, TMpeTepreTs JIMIICHUS JIMYHOIO U

MaTepHaIbHOTO Xapakrepa.

% Anexcees C.C. Teopus rocynapcrsa u mpasa. M.: FOpu. mut., 1985. C. 425.
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3.2. [Ipo0aembl npuBJIeYeHUS K OTBETCTBEHHOCTH 32 3aKJ/JII0YCHUE

(pukTHBHOrO Opaka

JlelicTByronee 3aKOHOJATENbCTBO Poccum HM B OJHOM HOPMAaTHMBHO-
PaBOBOM JIOKYMEHTE HE€ TpelycMaTpUBaeT HHUKAKOW OTBETCTBEHHOCTH 3a
3aKmroYeHrue (PUKTUBHOTO Opaka. B CBsA3M ¢ 3TUM B NpaBONPUMEHUTEIHHOU
MPAKTUKE CYIIECTBYIOT 3HAYUTENIbHbIC TPYAHOCTU [JIsi MPUBJICUYCHUS K KAKOMY-
100 BUAY IOPUAMYECKOM OTBETCTBEHHOCTH JIMII, 3aKJIIOUMBIINX Opak 0e3 1enei
CO3/IJaHUSI CEMbU JIMOO C UENbI0 TMOJYYEHHUS] COLMAIBHBIX WM SKOHOMHYECKUX
BBITO/I.

HeonnokpatHo mnoctynanu B [ocymapcTtBenHyro [lymy NpemioKeHHS O
BHECEHUU COOTBETCTBYIOIIUX U3MEHEHUI B HOPMaTUBHO-TIPaBOBbIC akThl. [Ipuuem
MPEVIOKEHUSIT O BHECEHHWU TOMPABOK MOCTYMAJIA HE TOJBKO B OTHOIIEHUU
CEMEMHOr0o, AaJAMUHUCTPATUBHOTO WM  TPAXKIAHCKOTO  3aKOHOJATEJIhCTBA.
CoOTBETCTBYIOIIME MPEAJIOKEHUSI BHOCUIUCH TaKXKe C IEIbI0 KpUMHUHAIU3AIUU
JIEUCTBUI 110 3aKJIFOYCHHIO (PUKTHUBHOTO Opaka.

TakoBbIM OBUIO TPEJIOKEHHE O JIOMOJTHEHHWU YTOJIOBHOTO KOI[CKC214O CT.
159.1 crarbeit, comepxamieii HOpPMBI 00 OTBETCTBEHHOCTH 3a OpayHoe
MOIIEHHUYECTBO.

CornacHO [aHHOMY 3aKOHOIPOEKTY, TMOJI OpadyHbIM MOIICHHUYECTBOM
MOHUMAETCS 3aKJII0UeHUE Opaka JUIaMy, HE UMEIOIUMHA HaMEpPEHUsI Ha CO3/IaHue
CEMbH, JIMOO JINIAMHU, KEJTAIOIUMHU OT Opaka MOJIYyYUTh TOJIBKO COIMaNIbHbBIC JINOO
HPKOHOMHYECKHE BBITOJBI. B TOM cirydae, koraa OyAeT 10Ka3aHO OTCYTCTBUE Y JIUII,
BCTYNUBIIUX B Opak, HaMEpPEHUE CO3/1aTh CEMbIO, OHM TMOJICKAT YTOJOBHOMN
OTBETCTBEHHOCTH B BHjE mITpada, pasMepoM 10 CTa ABAJLATH ThICSY pyoOsie uiu
B pa3Mmepe 3apa0O0THOM IUIAThl WM WHOTO J0XOAa OCYXKIEHHOTO 3a TEPHOJ 0
OJIHOTO TOJa.

Taxxe JaHHBIM 3aKOHOIIPOCKTOM IPEAYCMATPpUBACTCA KBaJ'II/I(bI/IHI/IpOBaHHOC

0 VronosubIit koznekc Poccuiickoit @enepammu ot 13.06.1996 N 63-03 // Cobpanue 3akoHomaTenbCcTBa PD. 1996.
N 25.
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JesiHUe MO 3aKJoueHuto (uKkTHUBHOrO Opaka. Eciam 3akitodeHue Takoro Opaka
OyAeT OCYIIECTBICHO TPYNNOW JHIl 1O MPEeIBApUTEILHOMY CrOBOPY, C
NPUYMHEHUEM 3HAYUTEIBHOTO yiiepda TpaxJAaHUHY, TO BHUHOBHbIE OyAyT
MOJJIekKATh YTOJIOBHOM OTBETCTBEHHOCTH B BHUJE WITpada B pa3Mepe J0 TPEXCOT
TBHICSIY pyOJiel Win B pa3Mepe 3apabOTHOM ATl UM MHOTO J0X0/a OCYKIECHHOTO
3a MepuoJi OT OAHOrO roja J0 JABYX JIET JMOO JUIIEHUEM CBOOOABI HA CPOK [0
JIBYX JIET.

3aKOHOMPOEKT TaKXkKe MpeAaycMaTpUBall PEIUIMB YKa3aHHOro aesHus. Tak,
eciii (PUKTUBHBINA Opak OyleT COBEpLICH JUIAMU MOBTOPHO, TO Haka3aHHe Oyner
JUIS HUX TIPETyCMOTPEHO B BUJE JIUIICHHUS CBOOOMBI 10 CEMH JIET co mTpadom B
pasMepe 10 OJHOTO MWIIMOHA pyOsiei uiu B pa3Mepe 3apaOOTHOM IUIaThl WM
MHOTO JI0X0/1a OCY>KJIEHHOTO 3a MEePUOJI 0 TPEX JIET.

HenocraTtkamu paccmaTpuBaeMoro 3aKOHOIPOEKTa SIBISETCS TO, YTO, BO-
NEPBBIX, OH HE MPEIyCMaTPUBAET OTBETCTBEHHOCTH JOJDKHOCTHBIX JIMI[ 3a
peructpanuio (GUKTUBHOTO Opaka. Bo-BTOpBIX, CyIIECTBEHHBIM HEIOCTATKOM
JAHHOTO 3aKOHONPOEKTa SBJSETCS TO, YTO OH HE IMOSICHSET, JOJDKHO JIU
KBAJIM(ULIUPOBAHHOE U PELUUAUBHOE JESHHUE COBEpIIaTbcs OOOMMH CYNpPYTraMH,
MO0 TOJIBKO OAHUM JIULIOM.

JIOCTOMHCTBOM ~ yKa3aHHOTO  3aKOHONPOEKTa  sBJseTcs TO, UTO B
MOSICHUTETILHOW 3allMCKe K HeMy JaeTcs moHsThe (GuktuBHOro Opaka. Ilog Hum
MOHUMAETCsl opuandeckoe odopmieHue Opaka 0€3 HamMepeHusi co3AaTh CEMbIO,
KaKk 000MMHU Cynpyramu, Tak ¥ TOJIBKO OJJHUM M3 HHMX, HO ¢ MHBIMU nensamu. K
TaKUM  TEJSIM  3aKOHONPOEKT  OTHOCHT: MOJlydeHHWe  TpakIaHCTBA,
rOCyapCTBEHHBIX UM MYHUIIUTIAIBHBIX JIbTOT, @ TAKKE UMYIIIECTBEHHBIX BBITOJ.

BONBIIMHCTBO ~ COBPEMEHHBIX  MPABONOPSAKOB  MPU3HAIOT ~ MHCTUTYT
¢bukTUBHBIX OpakoB. HekoTopble rocygapcTBa KBATM(PUIUPYIOT IEUCTBUS
(UKTUBHBIX CYHNpYyroB (MM OJHOTO M3 HMX) KaK MpPECTYIUICHUs, MOJBEpras

yroJioBHoMy 3akoHojatenbcTBy. K Hum otHOocstcs CIIA, I'epmanusi, benbrus,
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9KBaIl0p41.

['ybepuckoit Jlymoii Kamyxkckoit obGmactu ObLT BBIABUHYT IPOEKT 3aKOHA,
MpeayCMaTPUBAIOIINI OTBETCTBEHHOCTh 3a BCTYIUIEHUE B (PUKTUBHBIA Opak
WHOCTPAHHBIX TPAXKJaH, NpuexaBux B PP ¢ 1enpi0 OCYIIECTBIEHUS HAEMHOU
paboThl. 3aKOHOINPOEKT HANpPABIEH HA W3MEHEHHE CEMEHHOIr0 W YrOJIOBHOTO
3aKOHOAATENbCTBA. B KauecTBe OTBETCTBEHHOCTH 3a YKa3aHHOE JICSIHUE Ty TaThl
npeyaraloT BBecTd ImTpad B pasmepe A0 TPEXCOT Thicad pydnei. B ocolbix
CITydasix MPeroIaraeTcs IMIICHHE CBOOOIBI Ha TPH Toga’™,

Pa3paboTunky 3aKOHOMPOEKTa CYUTAIOT TAKUE 3aKOHOJIATEIbHbIE U3MEHEHUS
HEOOXOJIMMOCTbIO, MPOJUKTOBAHHOW pealusiMu HacToslero BpeMeHH. OHu
CCBUIAIOTCS Ha KpailHe YBEJIMYMBABIIIEECS KOJIMUECTBO OPAKOB C IIEJIbIO TTOJTYUCHHUS
rpaxxaanctBa PO numamu, npuexasimumu u3 CHI Ha 3apaboTku.

B nosicHuTenbHON 3aMKcKe K 3aKOHOMPOEKTY Pa3pabOTYMKU YKa3bIBAIOT, YTO
3a niepuor 2013-2016 rr. mo HaHHBIM MPABOOXPAHUTEIBHBIX OPTaHOB U OPTaHOB
MPOKYpaTyphbl ObUIO BBISIBIEHO W aHHYJIUpoBaHO Oosee 30 (akToB 3aKiIHOYEHUS
(bUKTHBHBIX OpakoB Mexay rpaxaanamu Poccun u CHI'.

B MHarepHere, Kak yTBep)KJIaeTcsi B JOKYMEHTE, pa3MelleHa macca
OOBSBIICHUNA O BO3MOXHOCTH 3aKJIOUEHUs Takux OpakoB. OpHaKO HUKAKOM
OTBETCTBEHHOCTH 3a 3TO JECWCTBYIOIIMM POCCHMCKMM 3aKOHOAATEIILCTBOM HE
TPeTyCMOTPEHO .

B 3aBepmieHne XoTenoch Obl  OTMETUTh, 4YTO JIIOOOE TOCYIapCTBO
3aMHTEPECOBAHO B OOpa30BaHWU MPOYHON U 370POBOM CEMBH, MOCTPOSCHHON Ha
10OpPOBOJILHOM OPauyHOM COI03€ JKEHILIUHBI U MY>KUYHHBI, PABEHCTBE NIPAB CYNPYTrOB
B CEMbE, Ha B3aUMHOM JITOOBH, YBKEHUU Y B3aMMOTIOMOIIN BCEX YJICHOB CEMbH.

['ocynapcTBO TOJDKHO TOCTOSIHHO YAENATh 0co00€ BHHUMAaHUE Pa3BUTHIO

O6H.ICCTB3, d MMCHHO TCHACHINHN pa3BUTHUA CCMbH KakK STUCHUKH O6H_[eCTBa. Kak MbI

* DuxrusHbli Gpak Gymer HakaseBathes mrpadom. URL: http://wwwe.altai.aif.ru/society/. (mata obpamenns -
16.12.2016).

*# Cm.: TociyMe TpeUIoKIIH BBECTH YTOIOBHYIO OTBETCTBEHHOCTH 3 (PHKTHBHBIE Gpaku ¢ MurpanTamu. URL:
http://www.migrantam.net/. (nara o6pamienus - 22.12.2016).

* Cm.: MHoctpanes 3a pukruBHbe Opaku B Pocenn Gyayt cymuts. URL: http://www.marimedia.ru/news/russia/.
(mara obpamienus - 16.12.2016).
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paccMOTpesd B HACTOSIIEN BBIMYCKHOM KBalUM(UKAIIMOHHONW paboTe, Ha
CETOHSIITHUHN JICHh OTMEUAETCS POCT YKCIIa (PUKTUBHBIX OpPaKoB.

Enunpiii MexaHU3M KOHTpoOJisi 3a (UKTHUBHBIMM Opakamu B Poccuu B
HacTosimiee BpeMs oTcyrcTByeT. (CrnepoBaTenbHO, MpobiieMa  MPaBOBOTO
peryiupoBaHusi (PUKTUBHBIX CEMEUHBIX MPABOOTHOILICHUH SIBISIETCS aKTyalbHOM.
B cBsi3u ¢ 3TUM BO3HHMKAeT HEOOXOJMMOCTh MPHUHATHS MEpP, YKECTOUAIOIIUX
OTBETCTBEHHOCTh, MPEIYCMATPUBAIONIYIO KakK aJMUHUCTPAaTUBHOE, TaK U
YTOJIOBHOE HaKa3aHUE 32 3aKJII0YEHUE TaKUX OPaKoB.

CambIM CIOKHBIM B TPAaBOIMPUMEHHUTEIBHON MPAKTUKE HA CETOAHSAIIHUN JIEHb
SBJISIETCA  BBISIBIICHHE (DUKTUBHBIX OpakoB U MOJATOTOBKA JOCTaTOYHOIO
KOJIMYECTBA JI0KA3aTeNbCTB (DUKTUBHOCTH Opaka. OJHAKO UMEIOIIUECs perieHUs
paliOHHBIX CYJOB JIOKAa3bIBAIOT TO, 4YTO IeJH (DUKTUBHOCTH Opaka Jd0Ka3aTh
BO3MOYHO.

Pemrennem MockoBckoro paiioHHOTO cyja T. TBepu no nemy Ne 2-2454/2011
ot 18.08.2011 r. Ob1 pekpalieH Opak Mo UCKy Npokypopa MOCKOBCKOTo paiioHa
r. Tepu. Ilpokypop B mopsake ct. 45 T'TIK P® obpaTtmics B cyan ¢ HCKOM K
CrapynoBoit H.A. wu 3apmoBy C.A. 0 0NOpU3HAHUU HEJIECUCTBUTEIBLHBIM
(bukTUBHBIM) Opaka, 3akitoueHHOro Mexay CrapyHoBoit H.A. u 3apnoBsim C.A.
B Otnene 3AI'C Anmunuctparuu 1. TBepu TBepckoit o0nacTu.

B cyneb6Hom 3acenanuu moMouiHUK mpokypopa ['mycapeB B.H. uckoBbie
TpeboBanus noajaepxkan. [Ipu 3ToM MOSICHWI, 4TO NPOKYypaTypoil MoCKOBCKOIo
paiiona t. TBepu mpoBeneHa mpoBepka mo oOpamenuto CrapynoBoit H.A. Kax
clenyeT u3 oOpallleHHs], 3aKJIIOUeHHbIH Mexay Heil u 3apnoBbiM C.A. Opak He
UMeJT HaMEpPEHUs CO3/IaHMsl CEMbU, BEJCHHE OOIIEro COBMECTHOTO XO3SHCTBA.
[Tocne peructpammu O6paka CtapynoBa H.A. u 3apaos C.A. B O1u3Kue OTHOIIEHUS
HE BCTyNalM, Kak OJHA CEMbs HE MNPOXHBAIM. 3aKJIIOUEHHE JIaHHOTrO Opaka
HE00X0aMMO OBUTO IS TONMy4YeHus: rpaknancTtBa 3apaoBeiM C.A. YuuThIBas TOT

dakr, yto rpaxnganuH 3apaoB C.A. ¢dakTHUeCKM HE HaMEpeH IpOKMBATh B
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TBepckoit obactu coBMecTHO ¢ CtapyHoBoit H.A., a Take co3gaBaTh CEMbIO C
MOCJICTHEH, 3aKITF0UCHHE Opaka ¢ TpaxkaaHkoi PO HocuT PUKTUBHBIN XapakTep.

Cornacao undopmarnuu otaena YOMC Poccuu no Tsepckoit obimactu oT
20.03.2009 rona rpaxaanun 3apaoB C.A. sBisercda rpaxaaHnuaoMm P® no ct. 14 4.
4 3akona «O rpaxngancte PO» ot 31.05.2002 roga No 62-®3, T.e. OTBETUUK
MOJIYYHJI TPAXKJAHCTBO TOCIIE 3aKiIoueHus Opaka ¢ rpaxkaankoi CrapyHoBoii H.A.

OtBerunk CrapyHoBa H.A. B cymeOHOM 3acemaHWd HCKOBBIC TPEOOBAHUS
Mpu3Haia, TAaKKe MOSICHWIIA, YTO KOT/la OHAa MO3HaKoOMuiIach ¢ 3apjaoBbiM C.A. y
HEro Ha TOT MOMEHT Oblia BU3a, a He rpaxiaanctBo. OH xoren paborarh B T.
Mockse u nonpocust 0pOpMHUTh C HUM (PUKTHBHBIN Opak, YTOOBI OJYYUTh JILIOTHI
Ha TMOJy4yeHue rpaxkaancTBa. [lockoimbky y Hee ObUIO Tspkenoe (hHHAHCOBOE
MOJIOKEHHUE, OHA coryiacuiiack oopMuTh (GUKTUBHBIN Opak 3a 12000 pybneit. Ee
3asBieHue ot 26.07.2011 r. npocUT HE yYUTHIBATH, T.K. OHO OBLIO HAMHCAHO IMOA
nasienuem 3apaona C.A.

OtBetunk 3apaoB C.A., U3BCIICHHBIN HaJJICKaIIUM 00pa3oM, O MECTE U
BPEMEHU PACCMOTPEHHs Jejia CylIoM, B cyleOHoe 3acenanue He siBuics. Kak
CleAyeT W3 €ro BO3paXEHUH Ha HCKOBOE 3asBJICHHE, OH HE COIVIACEH C
3asBJICHHBIM HCKOM, IOCKOJIbKY Opak ObUT 3aKJI0YeH C HaMEPEHUEM CO3/aTh
CEMBI0, OT Opaka nMeercs peOeHoK. [10CKoIbKY OH IEPUOUYECKU Ye3KaeT, )KeHa
oOpatuiiach B MPOKypaTypy C IL€Jbl0 BEpPHYTh €ro B cemblo. HamepeH B
JAIbHENIIIEM COXPAHUTh CEMEWHBIC OTHOILICHUS.

[IpencraButens Ttperbero nuna YOMC Poccum mo Tsepckoit obmactu
y4acTusi B CyJIcOHOM 3aceaHuu He NpuHsil. M3 o0ObICHEHUH MO CYIIECTBY HUCKA,
cienyeT, 4yTo rpaxkaanud 3apaoB C.A. oOpatuics ¢ 3asBJIEHUEM O TPUOOPETECHUN
rpaXJaHCTBA HE Ha OCHOBAaHUHW 3aKIIOYEHHOro Opaka ¢ TrpaxmaHko PO
CrapynoBoit H.A., a Ha OCHOBaHUM HAJUYMSl Y HETO pa3pelieHUs] Ha BPEMEHHOE

npoxuBanue B Poccuiickoit @enepannu.
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Bricnyma  nomomnuka npokypopa I'Hycapesa B.H., orBerunka,
CBUJETENEH, HCCIEeNOBAaB MaTepuagbl Jiela, CyJI CYUTAET, 4YTO TPEOOBAHUS
poKypopa MOCKOBCKOT0 paiioHa r. TBepu Moiekar ya0BIETBOPEHUIO.

B cootBerctBHM co cT. 27 CK PO, 6pak npusHaeTcs HeIeWCTBUTEIbHBIM MIPU
HapyLIEHUU YCIOBUM, YCTaHOBIEHHBIX cT. 12-14 w m. 3 cr. 15 Hacrosumiero
Konekca, a Takxe B cilydasx 3aKkiiO4eHHs (DUKTUBHOTO Opaka, TO €CTh €Clu
CYNIpyTH WM OAMH W3 HHUX 3apErHCTPUPOBAIA Opak 0Oe€3 HaMepeHus Co3AaTh
CEMBIO.

B cootBercTBuu co cT. 28 CK PO, npokypop BiipaBe TpeOOBATh MPU3HAHUS
Opaka HENEHUCTBUTEIBHBIM: IpHU 3aKIIOUEHUU Opaka C JIMIOM HE JOCTUTIIETO
OpayHOrO BO3pacTa; €ciau Opak 3aKJIIOUYEeH MPU OTCYTCTBHH JTOOPOBOJIHLHOTO
COTJIacHsI OJTHOTO M3 CYNPYTOB HAa €ro 3aKJIIOYEHHE: B PE3yJIbTaTe MPUHYKICHUS,
oOMaHa, 3201y I€HUS UM HEBO3MOXXHOCTHU C CUJIYy CBOETO COCTOSIHUSI HA MOMEHT
rOCyJapCTBEHHOM pErucTpalid IOHMMATh 3HAYEHHWE CBOUX JICUCTBUA U
PYKOBOJUTh UMHU; MPU HAJTUYUU OOCTOATENILCTB, MPEMSATCTBYIOMINX 3aKIIOUCHUIO
Opaka; a TaKXke B Cilydae 3aKJII0ueHUs PUKTUBHOTO Opaka.

B cyne6HoM 3aceganuu ycTaHOBJIEHO, 4TO B oTAeie 3AI'C AaMuUHHCTpauu
r. TBepu TBepckoit o0nacTu ObLUT 3aKIIOYEH Opak MEeXay rpakaankon Poccuiickoi
®epnepanuu Crapynoroid H.A. u rpaxaannaoM 3apaoBeim C.A.

JanHblii Opak siBiseTcsi PUKTUBHBIM, MOCKOJbKY 3apaoB C.A. u CrapyHoBa
H.A. 3akmounyin Opak 6€3 HaMepeHUs CO3/1aTh CEMbIO, O UeM CBUJETEILCTBYET TO,
YTO COBMECTHO OHM HE MPOKHBAJIH, OOIIETO XO35AWCTBA HE BEIW, B OpadHbIe
otHomieHuss He Bcrynanu. Llenpto CrapyHoBodt H.A. mpu 3akimoueHun Opaka
ABJISUIOCH TOJyYEHHE JICHE)KHOTO BO3HArpaxkaeHus; uenb 3apaoBa C.A. He
YCTaHOBJICHA.

JlaHHBIE OOCTOSITENIbCTBA, MOMUMO OOBSICHEHUN oTBeTYMka CTapyHOBOMH
H.A., mOATBEpKIarOTCsA: KOMUWEW NEepBOro JIMCTAa HCTOPUU POJAOB, COTJIACHO
kotoporo Crapynoa H.A. mpu noctymienun B MVY3 Ponnom oTiom pebeHka

ykazana He 3apaosa C.A., a UHOE JUIIO.
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Yr1Bepxkaenus orBeTunka 3apaoBa C.A. o Tom, uto 6pak ¢ CtapyHoBoit H.A.
ObUT 3aKIIOYeH C IEeNbI0 CO3/aTh CEMbIO, OT Opaka wuMeeTcs peOeHOK,
OMPOBEPTaIOTCSl COOPAaHHBIMHU MO JETY J0Ka3aTeIbCTBAMH.

Cya mocuutan, 4To UCKOBbIe TpeOOBaHUS MPOKypopa MOCKOBCKOTO paiioHa
TBepckoil 00JacTH MOIeXKAT YIOBIECTBOPEHUIO.

KpoMe TOro, 4tro mnpaBOOXpaHUTEIBHBIE OpPraHbl U OpraHbl MPOKYypaTypbl
BBICTYNAIOT C HMCKaMHd O TMPU3HAHWK (PUKTUBHOCTU 3aKIIOYEHHOro Opaka,
no/I0OHbIE HWCKOBbIE TpeOOBaHMS TMOCTYHAlOT W OT CaMHUX JHUI, KOTJa-TO
ONPOMETYMBO BCTYNUBIIMX B (PMKTUBHBIIN Opax.

Tak, bouapuukoB B.A. oOpatuics B cyn ¢ uckom Kk bodapHukoBoii A.B. o
OpU3HaHUM Opaka HEIEHCTBUTENIbHBIM M aHHYJIMPOBAHUU AKTOBOHM 3allucu O
3aKiroueHnHN Gpakxa’’,

B o0OocHoBaHue cBoux TpeOOBaHUM MCTEl yKa3aj, 4TOo IO MpochOe cBOei
MaTepy OH BCTYNWJI C OTBETUMIIEd B Opak, KOTOpBIA OBLI 3aperucTpupoBaH B
Yepemymkuackom otaene YnpasiaeHus 3AI'C, o0 4dem cocraBieHa axKTOBas
3anuck Ne 2557.

HeoOGxomumocts peructpanum Opaka 3akiodaigach B TOM, 4YTOOBI
3apErucTpUpOBaTh OTBETUMIy M €€ JIBOMX HECOBEPIICHHOJETHUX JETe B
KBapTUpPE, C LENbI0 IMOJYYEHUS JAETbMU MEAULMHCKOIO OOCIyXUBaHUS U
oOpazoBanus. bouapuukoBa A.B. B cBOI0 ouepeab 00s3ai1ach MOTACUTh JIOAT TIO
KBapTIUIaTE U BHIIIAYUBATH €€ B JaJbHEHIIIEM.

JIMYHBIX OTHOLIEHUN MEXAY MCTLIOM U OTBETYHIIEH HE ObLJIO, COBMECTHOTO
x03s1iicTBa HEe Benu. OTBETUMIIAa MPOKUBaAjia Ha CbeMHOW KBAPTUPE B TOM K€ JIOME
CO CBOMMH JIE€TbMH U I'PAKIAHCKUM MYXKEM.

OTBeTuMla W €€ JeTH ObUIM  3aperucTpPUpPOBaHbl B YKa3aHHOU
MYHUIIUNIATBHOW KBAPTUPE, B KOTOPOM MPOKUBAI UCTEL] U €r0 POJAUTEINH, HO KUTh

pojiokana B CheMHOU KBapTupe. Jloar 3a KBapTUPY KCTIIAa OHA MOTacuJa.

* Kaccamuonnoe onpeernerne CyneGHOI KOUIETHH 110 TPaKIaHCKHM JenaM Pssanckoro obmactHoro cyma Ne 33-
743 ot 20.04.2015 .
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Hcren cunrtaer, yTo (PaKTUYECKU CEMbsI Y HUX C OTBETUMIIEW OTCYTCTBOBAja,
o0111ee X035IICTBO HE BEJIOCH, UX Opak sSBISETCS (PUKTUBHBIM.

bouapnukoB B.A. mpocun mnpusHaTe Opak, 3aKJIIOUEHHBIM MEXIYy HUMHU
HEJCUCTBUTEIBHBIM B CUJTy €r0 (PMKTUBHOCTH, U aHHYJIUPOBATH AKTOBYIO 3aIIUCh O
peructpauuu Opaka, mnpou3BeneHHyr0 UYepemymkuHckuM otaenom 3AIC
VYnpasnenus 3AIC.

PemenueM cyna 0Tka3aHo B YOBJIETBOPEHUU UCKOBBIX TPEOOBaHUM.

B kaccanuonHoi xanobe bouapuukoB B.A. mpocUT pelieHne cyga OTMEHUTb,
JIEJI0 HAIPAaBUTh HA HOBOE PACCMOTPEHUE B TOT K€ CYJ, CChUIASACH Ha TO, YTO JEJI0
OBLJIO PACCMOTPEHO CYJOM B €ro OTCYTCTBHE€ U OTCYTCTBHE €ro MPEICTABUTEIS,
KOTOpBI HE SIBWICA B CyJeOHOE 3acelaHne M Ha KOTOPOrO HCTel] BO3Jarai
HAJEXKIbl, OH CaM HaMepeH NPEICTABUTh JOIOJHUTEIBHBIEC JI0KA3aTEIbCTBA B
MOATBEPKICHUS 3asIBJICHHBIX TPEOOBAaHUI.

[TpoBepuB 3aKOHHOCTH U OOOCHOBAHHOCTb pELIEHUS CyJa, CyJaeOHas
KOJUIETHS, TI0JIaraeT, YTO OHO MOJJIEKUT OTMEHE MO CIAEAYIOIIUM OCHOBAHUSAM.

B cuny n.1 u.l cr. 134 T'TIK P® cynpst oTka3blBaeT B NPUHATUU MCKOBOTO
3asIBJICHUS B CIIy4ae, €CJIM 3asBJICHUE HE NOJIEKHUT PACCMOTPEHUIO U Pa3pEILICHUIO
B MOpSAKE  TPaXAAHCKOTO  CyJONPOU3BOJACTBA, TOCKOJBKY  3asBICHUE
paccMaTpuBaeTCsi W paspeliaercsi B HMHOM CyA€OHOM TOpsIKe; 3asBICHHE
NPEABSBICHO B 3alIUTY IpaB, CBOOOJ WM 3aKOHHBIX MHTEPECOB JAPYTOro Juua
rOoCyAapCTBEHHBIM OPraHOM, OPraHOM MECTHOI'O CAMOYIPABJICHMS, OpraHU3aluen
WIM  TPaXJZaHWHOM, KOTOpbIM  HacrtosmuM  KogekcoM wimm  apyrumu
dbenepalibHBIMU  3aKOHAMU HE TPEIOCTaBICHO TakKoe IMpaBO; B 3asBJICHUM,
IIOJIAHHOM OT CBOETO HMMEHM, OCIAPUBAIOTCS AKThI, KOTOpPBIE HE 3aTparuBaroT
npaBa, CBOOOIbI MIIM 3aKOHHBIE HHTEPECHI 3asBUTEIIS.

B ciyuae, ecnu Takoe 3asBJIeHHME OIIMOOYHO ObUIO MPUHATO K MPOU3BOJICTBY
cyna, B coorBerctBUM co cT. 220 I'K P® mnpousBoaCTBO MO TakoMmy ey

IPEKpaIIaeTCs.
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Cornacho cT. 28 CK P® B ciyuae 3akitoueHrs GUKTUBHOTO Opaka TpeboBaTh
MPU3HAHUS JAHHOTO Opaka HEIEHCTBUTEIBHBIM BIIpaBE MPOKYpPOp, a TAKXKE HE
3HABIIMK O (PUKTUBHOCTH Opaka Cymnpyr B clydae 3aKitoueHus PUKTUBHOTO Opaka.

B 1. 22 Ilocranonenus [Inenyma BepxoBHoro Cyaa P® ot 05.11.1998 rona
No 15 «O mpuMeHeHMM cyJaMU 3aKOHOJATENIbCTBA MPU PACCMOTPEHUU JENT O
pacTopKeHUn Opaka» pa3bsiCHEHO, YTO MPU MPUHATAU HCKOBOTO 3asSBJICHUS O
NpU3HaHUU Opaka HEJAEHCTBUTEIBHBIM CYJb€ HEOOXOAUMO BBIICHUTH, [0 KAKOMY
OCHOBAaHHMIO OCTIAPUBACTCS JCHCTBUTEIHLHOCTh Opaka M OTHOCHUTCS JIM HWCTEIl K
Kareropuu Jimil, kotopsie B cuiny 1. 28 CK P® Bnpase B0o30ykIaTh BOMPOC O
NpU3HAHUK Opaka HEAEHCTBUTEIBHBIM HMMEHHO IO 3TOMY OCHOBaHUIO. Eciu
3asBUTEJIb HE OTHOCHUTBHCA K TAaKUM JIMIAM, CYIbS OTKAa3bIBAE€T €My B NPUHSITUU
MCKOBOTO 3asiBJIcHUs Ha OCHOBaHuMU I1.1 4.134 I'TIK PO.

Kak cnegyer u3 marepuanoB nena, boyapaukoB B.A. oOGpatumics B cyn ¢
HCKOM O mnpu3HaHuM Opaka c bodapHukoBoii A.B. HeAeHCTBUTENIBHBIM 10
OCHOBAHMIO (PUKTUBHOCTH, YKa3aB B OOOCHOBAaHHE CBOMX TpPeOOBAaHMIL, YTO Opak
MEXIy HUM U OTBETUMIICH 3aKitouajcs 0e3 HaMepeHHUs Cco37aBaTh CEMbIO, OH
HYXJ1aJcs B ieHbrax, bouapaukosoit (Matrommenko) A.B. u ee aetsim TpeboBaach
peructpauus. B nanpHelmemM cTopoHbl 00ILIEro X035iCTBa HE BEJIH, CYNPYKECKUE
OTHOILICHHS] MEXIY HUMHU OTCYTCTBOBaiIM. OTBETUMIA MPOKUBAJIA OTAEIBHO Ha
ChEMHOU KBapTHUPE.

CrnenoBarenbHO, HCTEI] 3Hal1 O (UKTUBHOCTH Opaka HAa MOMEHT €ro
3aKJIIOUYCHHS, B CBSA3U, C YEM Yy HETr0 OTCYTCTBYET IMPABO MNPEABSBISATH HCK O
MpU3HAHUY OpaKa HeJIEUCTBUTEIbHBIM 10 OCHOBAHUIO €r0 (PUKTUBHOCTH.

[TocKoJIbKY 3asIBUTENIb HE OTHOCUTCS K KaTETOPHH JIUILI, KOTOPbIE B CUITY II. |
ct. 28 CK P®sBnpaBe Bo30yxmarh BONpOC O TPU3HAHUM  Opaka
HEJICWCTBUTEILHBIM HMEHHO 110 3TOMY OCHOBAaHMIO, YKa3aHHOE UCKOBOE 3asIBJICHUE
HE MOTJIO OBITh MPHUHATO K MPOU3BOJICTBY CyHa, YTO, HA HAIll B3TJISM, SIBISETCS
CYIIIECTBEHHON HE0pa0O0TKONW 3aKOHOAATENILCTBA B YACTH JIUII, UMEIOIINX PaBO

HHUIOWHUPOBATE KCKOBOC IIPOU3BOJACTBO O IIPU3HAHHUN 6pa1<a (bI/IKTI/IBHBIM.
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Takum 00pa3oM, OCHOBHBIE MPOOJIEMBbI PUBJICUEHUS K OTBETCTBEHHOCTH 3a
3aKJII0YEHUE W PErucTpanuio Opaka 3akioyaroTcs B cieayroleM. Bo-nepsbix,
OTCYTCTBYIOT MPABOBBIE HOPMBI O TMOPSJKE W OCHOBAHUSAX MPUBJICUYCHUS K
OTBETCTBEHHOCTH 3a (DUKTUBHOCTh Opaka. Bo-BTOpbIX, HET pa3leneHus
OTBETCTBEHHOCTH 3a (PUKTUBHOCTH Opaka 1mo cyObeKTaM MpaBOHAPYIICHHUS: JIUIAM,
3aKTI0YaronuM GUKTUBHBIM Opak M JMlaM, ero peructpupyromuM. Kpome aroro,
po0JIeMOoil pUBJICUEHUSI K OTBETCTBEHHOCTH 3a 3aKJtoueHHe (PUKTUBHOTO Opaka
ABJIAETCS] IPAKTUYECKU MOJHOE OTCYTCTBUE NMPABONPUMEHHUTEILHON MPAKTUKH 110
JAHHOMY BOIIPOCY, @ TaKX€ OTCYTCTBHUE JOKTPUHAIBHBIX HJIM KOMIUIEKCHBIX

uccleI0BaHui o npoodyiemaM (PUKTUBHOTO Opaxa.
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3AK/IIOYEHUE

PaccmotpeB oOuue nojaoxeHus: o0 GUKTUBHOM Opake, MOPsIOK U IpOoOJIeMBbl
€r0 BBISBIICHUS, a TAK)KE POOJIEMbI OTBETCTBEHHOCTH 32 3aKJIIOUEHUE (PUKTUBHOTO
Opaka, MOXHO C/I€JIaTh PSJi BBIBOJIOB.

Bo-nepBbiX, (pUKTUBHBIA Opak B HACTOSILEE BpeMs SBIIAETCS MPAKTUUYECKH
HEUCCJIEOBAHHBIM TEOPETHKAaMU CEMEWHOIro IpaBa, B HACTOSLIEE BpeEMs
OTCYTCTBYIOT KOMIUIEKCHBIE MCCIIEIOBaHUs JaHHOW mpoOiembl. B geiicTByromem
3aKOHO/IATEIbCTBE OTCYTCTBYIOT OOLIME MOHATHUS (PUKTUBHOIO Opaka, CyOBEKTOB
(GuUKTUBHOCTH Opaka, a TakXe OTCYTCTBYET MOPSAIOK BBISBICHUS (PUKTUBHOCTH
Opaka, JoKa3plBaHUS  (UKTHUBHOCTM U  Mpoleaypa  IPUBJICUEHUS K
OTBETCTBEHHOCTH 32 €T0 3aKJIF0YCHHUE.

Takxe He YTOUHSETCS B JICMCTBYIOIIEM 3aKOHOJATENBCTBE IPEJEI
OTBETCTBEHHOCTH 3a 3aKJIOYeHHE (PUKTHBHOrO Opaka, KpOME€ 3TOr0 OTCYTCTBYET
cxeMma pacuera M BO3MEILIEHUs yuepOa, MPUYUHEHHOTO TPEThUM JIMLAM H
rOCyapCTBy NpU 3aKIOYEHUH (UKTHUBHOrO Opaka. OcTaercs HECSHBbIM, KaKuM
o0pa3oM TPOUCXOIUT B3bICKaHHWE yIlepOa, MPUUYUHEHHOTO TOCYIapCTBY
3aKJII0YeHUEM (UKTHUBHOrO Opaka, €Cid BIOCJEJACTBUM OTHAM OCHOBAHHUS €ro
¢ukTuBHOCTH. Takke MOMEHT OKOHYAHUS MPABOHAPYILIEHUS 3aCIyKUBAeT
OTJIEJIbHOTO BHUMAaHMs NpaBonpuMeHuTeneid. OKOHYEHHbIM NMPAaBOHAPYLUIEHUEM B
HACTOSIIIEE BPEMsI CUMTAETCS pErucTpanusi GUKTUBHOIO Opaka, HO MPH 3TOM IMPHU
ylnpa3IHEHUU B OyIylleM OCHOBaHUM (UKTUBHOCTH, OTBETCTBEHHOCTh, Kak
MIPABUJIO, HE HACTYNAET.

Emie ogHOM HECOMHEHHOI TPo0OIeMOii SIBISIETCS OTCYTCTBUE B IEUCTBYIOIIEM
3aKOHO/ATEJIbCTBE KPUTEPUEB J[UId KiIacCU(UKAIMKU JIUL, YYacTBYIOIIUX B
3aKJII0YEHUH (PUKTUBHOTO Opaka Ha TrpaxkJaH, BCTYNAIOIIUX B Takoil Opak u
JOJDKHOCTHBIX JIULI, KOTOPBIE €r0 PETUCTPUPYIOT.

[IpaBonprMeHHUTENbHAS TPAKTUKA MO MpobdieMaM (PUKTUBHOTO Opaka Takxke

OTCYTCTBYeT. B naHHOM DumioMHOM paboTe MPUBEIEHO HECKOJbKO CYAEOHBIX
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pelieHui padoHHBIX CyA0oB. CTOUT OTMETUTb, YTO JIAHHBIE pEIICHUS B
OOJIBIIMHCTBE CJIy4yaeB HE OOXKamylTCs, U B CBA3M C JTUM HET MHEHUS
BepxoBnHoro cyga PO o manHoMy BOIpocy.

B wmenom, wucciaeqoBaHue TOKa3alo, YTO B CBA3M C  YXYAUICHUEM
HYKOHOMHUYECKOU, MOJTUTUICCKON U COITMATBHON OOCTAaHOBKU B CTPAaHE, KOJIMYECTBO
(GUKTUBHBIX OpakoB Bo3pocio. I[Ipu 3ToM B OOJBIIMHCTBE CBOEM JaHHOE
MPABOHAPYIIEHUE MPOUCXOAUT JIATEHTHO, JIOBOJIBHO CIIOKHO JIOKA3bIBACTCS H
MPAKTUYECKU OCTaeTcsi Oe3HaKa3aHHBIM.

Hecomuenno, nmpo6iemMbl (GUKTUBHOCTH Opaka JOJKHBI CTaTh OCHOBOMW IS
KOMIUIEKCHOTO  HCCIIEJJOBaHMSI B  paMKax oOmed Teopur TIpaBa U

HpaBOHpHMGHHTeHLHOﬁ IIPAKTHUKMH.
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