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AHHOTAIMA

B HayuyHBIX HCCIEAOBaHMAX MO BOMpPOCaM 3aJCpKaHMS I0J03PEBAEMBIX
y4€HbI€ BBICKA3bIBAIOT Pa3IMYHbIC TOUYKH 3PEHHSI U MOAX0Abl. HekoTopsie cunTaior,
YTO MPOLEAYpHl 3aJepiKaHus JOJDKHBI OBITh YHU(MUIUMPOBAHBI M  YETKO
perjJaMeHTHpPOBaHbl B YrOJOBHO-NIPOLECCYaJbHOM 3aKoHOAaTenbcTBe. OHH
HNOJYEPKUBAIOT HEOOXOJUMOCTh TOYHOTO OINPEAENIEHUS OCHOBaHUM U TOpsiaKa
3ajiepKaHusl, 4YTOOBl WCKIIOYHUTH NPOM3BOJI M HENpPaBOMEpHBbIC ICHCTBUS CO
CTOPOHBI MMPaBOOXPAHUTEIHHBIX OPTAHOB.

Jlpyrue ucciaenoBaTent BHICKa3bIBalOT MHEHHE 0 HEOOXOIUMOCTH U3MEHEHUS
3aKOHO/IaTeIhCTBA M BHECEHHSI TOMOTHEHUI B YTOJIOBHO-TIPOIIECCYAIbHBIE HOPMBI,
9TOOBl yYeCTh COBPEMEHHBIC BBI30BHI W TEXHOJOTMYECKHE HW3MEHEHHSA. OTO
MO3BOJIMJIO OBl COTJIacOBaTh IMPABOBBIE HOPMBI C COBPEMEHHBIMH pEATHIMH U
obecnieunts Oonee 3 PpexTuBHYI0 60pHOY C MPECTYMHOCTHIO, OXpaHss MPU STOM
npaBa U CBOOOBI TPAKIAH.

[enb uccnenoBanus — KOMIUIEKCHO PacKpbITh OCHOBAHHUS U IIPOLECCYaTbHBIN
HOPSAOK 3a/Iep>KaHUs [10103PEBAEMOT0.

OObeKT wuccleqoBaHMsT — KOMIUIEKC  OOILECTBEHHBIX  OTHOLIEHUH,
CKJIaIBIBAIOIIIUXCS npu peanu3anim YT'OJIOBHO-TIPABOBBIX HOPM,
NpeayCMaTPUBAIONINX OCHOBAaHUS W TMPOIECCYalbHBIA MOPSAIOK 3aJepKaHus
H0Z103PEBAEMOT 0.

[Ipenmer wuccnenoBaHUs — HOPMBI TPaBa, PACKPHIBAIOIINE OCHOBAHHS U
IpoIecCyaTbHBINA TOPSAOK 3aAeP KaHUS [T0103PEBAEMOT0.

Brimycknast kBanugukannoHHas paOoTa BKIIOYAeT BBEJEHHUE, TPU TJIaBHI,

3aKJIIIOYCHUC, CITMCOK HCHOHBSyeMOﬁ JIATECPATYPbI U UCITOJIb3YCMbIX NCTOYHHUKOB.
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BBenenue

B coBpeMeHHOM MHpe COXPaHSIOTCS Pa3IUIHBIC YTPO3bI AT OOIIECTBEHHOM
0e3omacHOCTH, B TOM YHCJIE TEPPOPU3M, OPraHW30BAaHHAS MPECTYIMHOCTD,
KOPPYIIUS U APYTHE BUIBI IPECTYIIIICHUI.

B cBi3m Cc 3THM TpaBOOXpaHUTEIBHBIE OPTaHbl JOJKHBI 00JIaNaTh
3¢ ()EeKTUBHBIMU  MHCTPYMEHTAMU IS TPEJOTBpallleHus U OOpbObI ¢
MPECTYMHOCTHIO, BKITFOYask BO3SMOYKHOCTD 3a/IepKaHus M0/103PEBACMBIX.

[Tpu 3TOM cymIecTByeT HEOOXOIUMMOCTh 00ECIIEUCHHS TIPAB MOI03PEBACMBIX
Ha 3aKOHHYIO M CIIPaBEIJIUBYIO TPOIEAYpPY 3aaepkanus. HempaBomepHbIE WIIH
HEe0OOCHOBAHHBIC 3aJIepP’KaHUS MOTYT NMPUBECTH K HAPYIMICHUSM TPaB T'PaKIaH, B
TOM YHCJIE TIpaBa Ha CBOOOAY U HEMPUKOCHOBEHHOCTH JIMYHOCTH.

B cumy HecoBepIieHCTBaA MPOIIECCyalbHBIX 3aKOHOB, a TaK)Ke M3MEHEHUH B
3aKOHOJATEIhCTBE, BO3HHUKAIOT CIIOPHBIE BOMPOCHI W HEOAHO3HAYHOCTH B
WHTEPIPETAIY TPABWI 3aJCPKAHUSA TIOJ03PEBAEMBIX. JTH MPOOJIEMBI TPeOyIOT
IIyOOKOI0 aHalin3a U pa3padOTKH PEeKOMEHIAIMMA JIJISl X PEIICHHS.

Taxxe cienyer OTMETHTbh, UTO OBICTPOE PA3BUTHE TEXHOJIOTUI U U3MEHEHUS
B OOIIIECTBEHHOW Cpelle TaK)Ke€ OKA3bIBAIOT BIMSHHE HA TPOIEAYPHI 3a7cpKaHHsI
MI0/I03PEBACMBIX.

B Hay4HBIX HCCIIEIOBAaHHSAX IO BOIMPOCAM 3aJepiKaHHs IT003PEBAEMBIX
YUYCHBIE BBICKA3BIBAIOT PA3IMIHBIC TOYKH 3PEHUS U IMTOAX0Abl. HeKoTophIie cUnTarorT,
YTO MPOIEAYPHl 3aJepKaHus JODKHBI OBITh YHU(MUIIMPOBAHBI W YETKO
pErJIaMeHTUPOBAaHBI B YTOJIOBHO-TIPOIECCYAIbHOM — 3aKoHomaTenbcTBe.  OHH
MOTYEPKUBAIOT HEOOXOAUMOCTh TOYHOTO OMNpPENETCHUS OCHOBAHWM W TOPSIKa
3amepKaHus, YTOOBI MCKIIOYUTH MPOU3BOJN M HEMPABOMEPHBIE JIEHCTBUS CO
CTOPOHBI TTPABOOXPAHUTEIIBHBIX OPTaHOB.

Jlpyrue uccienoBaTeny BRICKa3bIBAIOT MHCHHE O HEOOXOTUMOCTH H3MEHEHHSI
3aKOHO/IaTeIhCTBA M BHECCHHMSI JIOMOJHEHUI B YTOJIOBHO-TIPOIIECCYAIbHBIE HOPMBI,
9TOOBl yYECTh COBPEMCHHBIC BBI30BHI W TEXHOJOTHMUECKHE W3MEHECHHSA. OTO

ITI03BOJIMJIO OBI COTJIACOBATH IMPaBOBBIC HOPMbLI C COBPCMCHHBIMH pPCAIMAMHU H



obecnieunth 6oJiee 3PPeKTUBHYI0 O0pPHOY C MPECTYMHOCTHIO, COXPaHss MPU STOM
npaBa U CBOOOABI FPAK/IAH.

CymiecTByeT TakXke TOYKa 3pEHUsT O HEO0OXOAMMOCTH 0o0Jiee CTPOroro
KOHTPOJS M HaA30pa 3a MNpoUEAypaMHU 3aJEpKaHUs IOJ03PEBAEMBIX C LIEIBIO
OpeloTBpAllleHHs] 3JIOyNOoTpeOJIeHnd M HapylleHuid npaB uenoBeka. Ocoboe
BHUMaHHUE YJAeNsAeTcs OOECHEeUeHHI0 IpaB IMOJ03PEBAEMbIX Ha CIPABEIJINBOE
cyneOHOoe pa30upaTelbCTBO U 3alIUTy UX HHTEPECOB B paMKax YroJIOBHOTO
npolecca.

B 1enoM, coBpeMeHHbIE BBI30BHI M HM3MEHEHHUSI B OOIIECTBEHHOW cpene
TpeOYIOT MOCTOSIHHOTO OOHOBJIEHUS U COBEPILIEHCTBOBAHUS IPOLEAYP 3aA€prKaHUS
nojo3peBaeMbix. HayuHbie nccneqoBanusi B 3TOM 001aCTH UTPAIOT BAXKHYIO POJIb B
BBISIBJICHUM  MPOOJIEMHBIX  aCMEKTOB,  pa3pabOTKe  peKOMEHJaluil st
3aKOHOJATENEN U MPAKTUKOB, a TAK)KE B ((OPMUPOBAHUH OOILIECTBEHHOTO MHEHHSI O
HEOOXOAMMOCTH COOJIOJIEHUS MpaB U 3aKOHOB MPU OCYIIECTBICHUU 3a/Iep:KaHus
[10J103PEBAEMBIX.

OTO  CBUAETENBCTBYET 00  aKTyaJbHOCTH  TEMbl  BBIIYCKHOM
KBTU(PUKAIIMOHHOMN pabOTHI.

[lenp BBIMTYCKHOM KBaNM(PUKAIIMOHHON pabOThl — KOMIUIEKCHO PAaCKPHITh
OCHOBAHMSI U MPOIIECCYaNIbHBIN MOPSIOK 3aJIep>KaHUsl 10J03PEBAEMOTO.

3agaui  BBIMYCKHOM  KBaJIU(PUKAIMOHHOM pabOThl  3aKIIOYAIOTCA B
CJIeIYIOLIEM:

— pAacKpbITh  3aJepKaHUE KAk Mepy  YroJIOBHO-IIPOLIECCYaIbHOTO

MPUHYXKICHUS,
— BBIJICJIUTh OCHOBAHUS 3aJ€p>KaHMS TOAO03PEBAEMOr0 B COBEPILICHHUU
MPECTYIICHUS U UX BUJIBI;

— paccMOTpPETh MOTHUBHI U 1IEJIU 3a/I€pKaHUS M10103PEBAEMOT0;

— M3YYUTh COOTHOUIEHUE (PAKTHUECKOTO U MPOLIECCYaTbHOT0 3aIeP KAHMS;

— PpacKpbITh IpoleccyalbHOe O(OpPMIIEHHME M HMCUUCIEHUE CPOKOB

3aJICpKaHUsA ITOA03PEBACMOI0;



— PpaccMOTpPETh OCBOOOXACHUE 3aJEP>KaHHOTO: TMOPAJIOK, OCHOBAHMS H
MIPOLIECCYANIbHBIE TIOCIIEICTBUS;

— BBLACIIUTH po0sIeMbl POLIECCYATIBHOM periiaMmeHTaluu "
MPAaBONPUMEHUTEILHON  MPAKTUKH, CBA3AHHBIE C  3aJ€PHKAHUEM
MO 03PEBAEMOTr 0, Y MPEJI0KUTh HAITPABICHUS UX PEIICHUS.

OOBEKT UcclieOBaHUs BBIITYCKHON KBAIM(DUKAMOHHOM pabOThl — KOMILJIEKC
OOIIIECTBEHHBIX OTHOIIECHHM, CKJIAJBIBAIONIUXCS TMPU peaau3allud  YroJlOBHO-
IIPABOBBIX HOPM, MPEAYCMATPUBAIOIINX OCHOBAaHHS U MPOLECCYAIBbHBIN MOPSIIOK
3a7ep KaHus TOA03PEBAEMOTO0.

[Ipenmer uccrneqoBaHusl BBHITYCKHON KBATH(PUKAITMOHHOW PAaOOTHI — HOPMBI
paBa, PACKPHIBAIOIINE OCHOBAHHMS M IPOLIECCYANIbHBIM MOPSAOK 3aJep KaHus
MO0J1I03PEBAEMOT 0.

Teopernueckoit 6a30if uUcCCIeAOBaHUS BBITYCKHOM KBAIM(PUKAITMOHHON
paboThl BBICTYNAIOT pa3juYHble Y4eOHUKH, ydeOHbIE MOCOOMs, PACKPHIBAIOIIME
BOIPOC OCHOBAaHWU W TOPSJKA 3aJCPKAHUS MOJIO3PEBAEMBIX, A TAKKE HAYYHbBIC
CTaTbW TMEPUOAMYECKUX U3JaHUM, MOHOrpaduu, JUCCEpTAlUM 1O TEME
uccienoBanusa. Tak, ObUIM KMCHOJB30BaHbl TPYAbl TaKUX HCCIEIOBaTENEH, Kak
E.H. ApectoBa, B.T. besnenkun, C.M. Bepmuuuna, T.B. I'purenko,
JI.C. 3omouenckas, JI.U. JlaBnapenko, JI.II. ITnecuesa, A.W. Papor, A.H. TonmaHoB
v 1p.

HopmaruBHass 0a3a  ucciemoBanus  npencraBiieHa  KoHCTUTyLmen
Poccuiickonn @enepanun, YTOJIOBHO-TIPOLECCYAIBHBIM KOJAEKCOM Poccuiickon
Oenepauuu (manee mno tekcty — YIIK P®), uHbIMH HOpMATHBHO-NIPABOBHIMU
aKTaMH, B TOM YHUCIIE

B kadectBe METO/IOB HCCIEIOBAaHMS B BBITYCKHOM KBaIU(UKAIIMOHHON
paboTe UCIOIB30BAHbI TAKKE METO/IbI, KaK aHaJIu3 HOPMATUBHBIX aKTOB, CyJ€OHOM
MPAKTUKU U HAYYHOU JIUTEPATYPHI MO BOIMPOCAM 33JEPHKAHUSI MOJO3PEBAEMBIX, a
TaK)Ke€ CUCTEMHBI METOJI, KOTOPBIN MO3BOJIUJI PACCMATPUBATh U3YYAEMBI OOBEKT,

B JIAaHHOM CJIy4a€ OCHOBaHMS U MPOLUECCYAIbHBIM IMOPSAIOK 3aJE€pKaHUs



M0JI03PEBAEMOr0, KakK CJIOXKHYIO CHCTEMY, BKJIOYAIOIIYI0O B ce0s pa3jIudHbIe
AJIEMEHTHI U B3aUMOCBSI3U MEKY HUMH.

Teopernueckas 51 IIpaKTHYECKas 3HAYMMOCTh BBIITYCKHOM
KBaJM(UKALMOHHOW pabOThl oOmpaBJaHa HE TOJBKO HAIMYUEM aKTyaJlbHBIX
npo0JIeM U TUCKYCCHOHHBIX BOIIPOCOB B 00JIACTH 33JI€pKaHMsl OJ03PEBAEMBIX, HO
U TOTPEOHOCTBIO B pPa3padOTKE PEKOMEHJAIMN /il UX pEIIeHUus Ha OCHOBE
yIiIyOJICHHOT O aHajin3a CYLIECTBYIOIIMX HOPM U MPAKTUKKU UX IpUMeHeHus. Takue
UCCIIEIOBAHUSA ~ MOIYT  CIYXXMTb  OCHOBOM  JUIi  COBEPIICHCTBOBAaHMS
3aKOHOJATENbCTBA,  MOBBIMIEHUS  3(PQPEKTUBHOCTH  MPABONPUMEHHUTEIbHOU
IIPAKTUKHU.

Hacrosimas BeimyckHas kBanudukanumoHHass padoTa BKIIOYAET BBEACHHE,
TPU TJIABbI, 3aKJIIOYEHUE, CIMCOK HMCIIONb3YEMOW JUTEPATypbl M HCHOJb3YEMBIX

HCTOYHHKOB.



I'maBa 1 OOwmas xapakrepucTHKa 3aJepKaHUs KaK Mepbl

NPOHECCYAJTBbHOI0 NPHHYKIACHUA

1.1 CymHocTb 3ajep:KaHUsi B CcHCTeMe Mep MPOLecCyaJbHOro

NPUHYKIEHUS

3agep:kaHue SBISAETCS OJHOM U3 MEp  YrOJOBHO-IIPOIECCYaTbHOTO
NPUHYKJICHUS, TPUMEHAEMON OpraHaMu NpaBONOPSAKAa B paMKaxX YrOJIOBHOTO
nporecca. OHO Ipe/IoiaraeT BpEMEHHOE OrpaHUYE€HUE CBOOOIBI MTO/103PEBAEMOr0
WK OOBUHSIEMOTO C 1IEJbI0 OOECIeueHUsl MPOBEICHUsI CIEACTBEHHBIX ACHCTBUM,
MPEAOTBPAILICHUS] COKPBITUS YJIMK WA BO3JCHCTBHS Ha CBHUJCTENICH, a TakKe s
PEAOTBPAILICHUS] COBEPIIEHUS HOBBIX MPECTYIUICHUH.

Cr. 22 Konctutyuun PO onpenensT, 4To KaXablii KMEET MPaBo Ha CBOOOAY
U JINYHYIO HETPUKOCHOBEHHOCTH. Takike, B COOTBETCTBUHU C JaHHOU CTAaThEH, apecT,
3aKJIIOUCHHE MOJI CTPAXy M COJIEpKAHUE IO CTPaXKel MOIMYCKAalOTCs TOJIBKO IO
cyneObHOMy pemieHuto. [Ipu 3TOM 70 CyaeOHOro pemeHus U0 HE MOXKET OBITh
MOZIBEPTHYTO 3ajep)KaHuio Ha cpok Oosee 48 yaco [19]. Tak, mpaBo Ha cBOOOIY
MOKET OBITh OIPaHUYEHO TOJIBKO B CTPOTO OMPEICICHHBIX CIIydasiX: 3ajJepiKaHue,
apecT WIH COJIepKaHUe MOJ] CTPAXKEH JI0MYCKAIOTCA UCKIIOUUTEIBHO 10 CYACOHOMY
pemenuto. bonee Toro, craths mpenycMaTpuBaeT, YTO JO BBIHECEHHS CYJIEOHOr0
pelieHus JUI0 HE MOXET OBITh 3ajiepkaHo Ha cpok Oonee 48 yacoB. Takum
oOpa3zoMm, cratbs 22 Konctutyuuu PO ycranaBnuBaeT BakHbIE PABOBBIE FapaHTUU
B OTHOUICHWM NPOLIEAYPHI 3aJeprKaHMsl, 3alllUIlas TpakaaH OT MPOU3BOJbHBIX
JENUCTBUI PABOOXPAHUTEIBHBIX OPTraHOB U 0OecrieunBasi COOIIO/ICHIE OCHOBHBIX
IpaB ¥ CBOOOI.

IIpu sTtom corimacHo m. 11 cT. 5 VYrosoBHO-TIpoOIECCYaIbHOTO KOJEKCa
Poccuiickoii  ®enepamuu  (manee mno Ttekcty — VYIIK P®), «3anepxkanue
MOJI03PEBAEMOI0 — M€pa MPOLECCYATbHOI0 NPUHYKICHUS, IPUMEHSIEMAasi OpTaHOM
JIO3HAHUS, IO3HABATENIEM, CIIeZloBaTelIeM Ha CpPOK He Ooisee 48 4acoB ¢ MOMEHTa

(dbakTUYECKOro 3ajiepKaHus JIUIA 0 TOJIO3PEHUI0 B COBEPIIIEHUHN NMPECTYIICHUS, a



B YCJIOBUAX BOEHHOIO MOJIOKEHHs — Ha Cpok He Ooznee 30 CyTok ¢ MOMEHTa
(dbakTUYECKOro 3ajep>KaHus JIMIA, MOJ03PEBAEMOT0 B COBEPIICHUH TSXKKOTO WIN
oco00 Tskkoro mpecrymieHus» [35]. Cnemyer OTMeTHTh, YTO BTOpas 4acTb
OIIpEAEIICHNs] O 3aJEpKaHUU IOA03PEBAEMOr0, yYCTaHABIMBAIOIIAS BO3MOXHOCTb
MPOJJIEHUS CPOKa 3azepkanus 10 30 CyTOK B yCIOBUAX BOCHHOTO IMOJIOXKEHUS [T
JIUII, TIOJTO3PEBAEMBIX B COBEPIIICHUH TSHKKOTO HIIA 0CO00 TSKKOTO MPECTYIICHUS,
OblTa BBEJEHA HEAABHO B YTOJOBHO-TMIPOIECCYalbHBIN Koaekc Poccuiickoi
@®enepanuu. IT0 U3MEHEHHE OBUIO MPOU3BEICHO Ha OCHOBaHMM DenepalibHOTrO
3akoHa ot 31.07.2023 Ne 396-®3 [39].

Taxxe B COOTBETCTBUU C IAHHBIM 3aKOHOM ObLIM BHECEHBI U3MEHEHUS B 4. |
ct. 10 VIIK P® «HenpukoCHOBEHHOCTh JUYHOCTU». «HHUKTO HE MOXET OBbITh
3aiepKaH MO TOJO3PEHHUI0 B COBEPILICHUM NPECTYIUIEHUS WM 3aKIIOYEH O]
CTpaXy NpH OTCYTCTBUM Ha TO 3aKOHHBIX OCHOBAaHWH, MPEIyCMOTPEHHBIX
HacTosmuM Kozaekcom. /1o cyeOHOro pemeHust 1o He MOXKET OBbITh IOJBEPTHYTO
3a/iep KaHuI0 Ha CPOK Oosiee 48 4acoB, a B YCIIOBHUSIX BOCHHOT'O TIOJIOXKCHHSI - HA CPOK
6omnee 30 CyTOK, €ciii JUIIO MOAO03PEBACTCS B COBEPIICHUU TSHKKOTO WM 0CO00
TSDKKOT'O TIpecTyruieHus» [35].

OnHako, HecMOTpsi Ha BHeceHHWe OTux u3MeHeHuid B VYIIK P®D, B
Koncturyuuu Poccuiickoit denepaiiuu COOTBETCTBYIONIUX U3MEHEHUM HET. DTO
00BSICHSIETCS TEM, UTO B KOHCTUTYIIMOHHOM yCTpOHCTBeE rocyaapctBa KoHcTuTyims
P® siBnsieTcss OCHOBHBIM 3aKOHOM, a UBMEHEHUS B HE€ TpeOyIOT 0c000i Mporenypbl
u ¢dopmbl yTBepkaeHMs. Takum oOpazom, BHeceHue uzmeHenunii B YIIK P®
OTpa)kaeT JUHAMHUKY Pa3BUTHUSI 3aKOHOJATENIbCTBA M aJalTallMI0 €ro K TEKYIIHM
COI[MATIbHO-TIOJINTUYECKUM YCIIOBUSAM, OJHAKO, [JIi BHECEHUSI H3MEHEHUU B
Koncturymnuio PO tpebyercs 6oree crnoxkHas ¥ IIUTEIbHAS IPOLEaypa.

Wrak, 3aepxaHue sIBISETCS OJHON U3 MEP MPOLECCYATbHOI0 MPUHYKIECHUSI.
PaccmaTpuBas moHsiTue Mepbl NPUHYKIEHUS, CIEAYET OTMETUTh, YTO JaHHBIN
TEPMUH PaA3JIMYHbIE UCCIEA0BATENN TOJKYIOT O-PAa3HOMY.

E.W. IBaHOB B CBOEM HCCIIEIOBAHUM 3aMEUAET, YTO «B LIETAX OOECTICUCHHUS

YCTAHOBJICHHOI'O  YIrOJIOBHO-IIPOLCCCYAJIbHBIM  3dKOHOM  IIOpPsAJKa, a TaKiKe



UCIIOJIHEHUST COOTBETCTBYIOIIUX IMPOIECCYaTbHbIX OO0S3aHHOCTEW, B KaXIOM
IIPOLIECCYATBHOW OTPACiIy MPEAYCMATPUBAETCS LENBIA PSAI MEP MPOLECCYATbHOTO
OPUHYXAEHUS. DTO U, TAaK Ha3bIBa€MbI€, MEpPhI 00€CIIEYEHUs IPOU3BOJICTBA O AETY
(KoAIl P®), obecnieuntenbubie Mephl (AITK P®), meprr obecnieuenus ucka (I'TIK
P®), mepsI nporieccyanbHOro NPUHYXACHHUS U MEPbI IPEIBAPUTEIBHOM 3aIUTHI 11O
angmuuuctpatuBHoMy UcKy (KAC P®) u T.1. Bece ykazaHHble MEpbl OTHOCSTCSL K
IIPOLIECCYAIBHOMY IIPUHYKICHUIO, OTHAKO HE BCE OHU SIBJIAIOTCS NPAMOM peakiuen
rocy/JapcTBa Ha HapyIUICHHsS HOPM IMpollecCyalbHOro 3akoHa» [17, c. 30].
HccnenoBarenb OTMEYAET, YTO «ECIM MOAXOAUTh K MOHUMAHUIO OIPEACICHUS
«Mepa MPUHYKICHU MIUPE, TO MOKHO KOHCTATUPOBATh, UTO YKA3aHHBIM TEPMUH
noJipa3yMeBaeT J000€e JeCTBUE CleI0BaTENs, JO3HABATEN WIHA CYAbH, KOTOPOE
BO3/ICUCTBYET HE TOJIBKO HA CO3HAHUE, HO U HAa BOJIKO YYaCTHUKA IIPOLIECCYATBHOTO
OpaBOOTHOIIEHH. Takum o00pa3oM, NPAKTUYECKH BCE JCHCTBUSA, HMEIOLIUE
AIIEMEHT O0sI3bIBaHUS U O0ECTICUeHHbIE MPUHYAUTEIHLHONW CHIION MOXKHO MPU3HAThH
Mepor mnpuHyxzaeHus. [lo Takol JIOTMKE TPHUHYXKIEHUE NPUMEHSETCS IpHU
NPOBEAECHUU OTIEIbHBIX CJEACTBEHHBIX IEHCTBUN U TMPOSBISIETCS B YAAICHUU
HapyIIUTENs MOpsAaKa U3 3ajia cyqeOHoro 3aceganus u np. pyroit Bompoc, yTo
yKa3aHHbIE NPHUHYJIWUTEIbHbIC JCHCTBHUS HMEIOT PpA3JUYHbIM XapakTep, Lelb,
MeXaHu3M H cyOwbekT mpumeHenus» [17, €. 30]. Ilonmmanue ucciemoBaTeieM
NOHATUSA «MEpBhl TMPUHYXKAECHUS» B  YrOJIOBHO-TIPOLECCYAaJbHOM KOHTEKCTE
BKJIIOYAET B ce0sl LIMPOKUN CIEKTp ACHCTBUM, HANpaBIEHHBIX Ha oOecreyeHue
PABONOPSAKA U COOTIOIEHUE 3aKOHHOCTH B IMPOIIECCE PACCIIETOBAHUS U CY1I€0HOTO
pazouparenbCTBa.

WNurepecnoit mno3unuu npunaepxkubaercas C.W. Bepmmnuna, Kotopas
npeaiaraer «pectpykrypuszuponarts paszaen [V YIIK PO. Bo-nepBbix, pa3aenutsb
€ro Ha JB€ 4YacTU: B IEPBOM YACTH PETJIaMEHTUPOBATH MEPHI MPUHYKICHUS,
NpUMEHSIEMbIE B OTHOIICHHHM TI0JI03PEBAEMbIX, OOBHHSIEMBIX M OCYXKICHHBIX
(mepBasi rpyImma CyObEKTOB NMPUHYXACHHS); BO BTOPOH — MEpbl NMPUHYXKICHUS,
NPUMEHAEMBbIE K  OCTaJIbHBIM  YYaCTHHKaM  YTOJIOBHO-TIPOLECCYaIbHOMN

JeSTENbHOCTHU (BTOpas rpymnna cyObeKTOB MPUHYKIEHUs ). Bo-BTOPBIX, ONpenenuThb
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BapUaTUBHBIC (BUAOBBIC) MPEEIbl TIOMYCTUMOI'O MPUHYAUTEITHLHOTO BO3ACHCTBUS K
y4acTHUKAM Mpoliecca ¢ yd4eToM O0O3HAueHHBIX BbIlIe rpynm. [Ipegycmorpersb
BO3MOXKHOCTh MPUMEHEHHS B OTHOLICHUM CYOBEKTOB TIEPBOM TPYIIBI Mep
NPEBEHTUBHOIO, MPECEKATEIbHOTO M BOCCTAHOBUTEIBHOTO MPUHYXKJICHUS; B
OTHOILIEHUH CYOBEKTOB BTOPOM T'PYIIIBI — MEP MPECEKATEIILHOTO MPUHYKICHUS U
MEp TpoIecCyallbHOH  oTBeTcTBeHHOCTH» [/, c¢. 11]. Tlpemioxenue
C.M. Bepmmmnunoit o pectpykrypuzauun paszaena IV VIIK PO orpaxaer
cTpemJieHHe K 0oJiee CUCTEeMaTHU3MPOBAaHHOMY M II€JICHANPABICHHOMY MOJAXO0Y K
IPUMEHEHUI0 MEp MNPUHYKICHHUS B YrOJOBHO-NPOLECCYATbHON AEATEIbHOCTH.
JlecTBUTENBbHO, A3TO MPEAJIOKEHUE TO3BONUT Oojiee YeTKO U A(PPEeKTUBHO
peryjaupoBaTh MPUMEHEHUE MEp MPUHYKJICHUS B YTOJJOBHOM IIPOIIECCE, YUUTHIBAs
cnenuuKy cTaTyca W poJIM Pa3ju4HbIX YYACTHUKOB MPOLECCA, a TAKXKE LU U
3a/1a4¥ YTOJIOBHOTO CYIONPOU3BOACTBA. Takol moaxo/1 CiocOOCTBYET MOBBIIICHUIO
3¢ ()EKTUBHOCTH TPABOCYAWsS W 3allUTe MpPaB W 3aKOHHBIX HMHTEPECOB BCEX
YYaCTHHKOB YTOJIOBHOT'O IIPOLECCA.

C.M. BepmnHnHa B CBOEH AUCCEPTALMU JOCTATOYHO IIMPOKO PACKPBIBAET
NOHATUE 3aJiep’KaHusl KAaK MeEphbl YrOJOBHO-IIPOIECCYANBHOTO MPUHYKICHUS.
UccnenoBarenb OTMEYAET, YTO «YT'OJOBHO-IIPOLECCYANBHOE 3a/I€PKAHUE CIEAYET
OTpeAeNITh KaK KPAaTKOBpEMEHHOE, /10 48 4YacoB, orpaHMyYeHUE CBOOOJBI JIHUIIA,
OCYILECTBIISIEMOE OPTAaHOM JO3HAHMS, JO3HABATEIEM, CIEA0BATEIEM B OTHOILIEHUN
M0/I03pEBAEMOr0, OOBHHAEMOTO B IENIX: 1) MPEeAyNnpekIeHUs €ro COKPBITUS U
CO3JIaHUsI YCIIOBUM JJISI YCTAHOBJICHUSI €0 JIMYHOCTHU W/ WJIU PEIIESHUs BOMpPOca O
NPUMEHEHUHN K HEMY MEphl MPECEUeHUs], €CIIU M0/103pEeBaeMbIii, OOBUHSAEMBIN MPHU
€ro JIOCTABJIICHMHM OKa3bIBaJl COMPOTUBICHUE W/ WU TBITAICS CKPBITHCS OT
COTPYIHUKOB TIOJHUITNH, HE WMEET TOCTOSHHOTO MECTa XHUTEIbCTBA JIMOO €ro
JUYHOCTh HE YCTAaHOBJIEHA; 2) OOECHeYeHWs ydacTus TO0J03PEBAEMOTO,
OOBHHSIEMOTO B CyJeOHOM 3aceJaHuHu, pPACCMATPUBAIONIEM XOAATalCTBO O
MPUMEHEHUN MEphI NPECEUEHUSI B BHUJIE 3aKJIIOUYEHUS MOJl CTPaXKy, €CIU UMEIOTCS
OCHOBaHHMs JUIA €ro 3aKIIYeHUs mmoj cTpaxy» [7, c. 12]. IlpeacraBieHHoe

HCCJIICOA0BATCICM OIPCACICHHUC 3aJICpKaHUA JOCTAaTOYHO IIUPOKOC u
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Pa3HOCTOPOHHEE, TaK KaK YYHUTHIBAET HE TOJIBKO MPOIECCyalbHbIE aCNEeKThl, HO U
oOecrieynBaeT OallaHC MEXAY HEOOXOAMMOCTBbIO OOpbOBI C MPECTYMHOCTHIO U
3aIUATON TpaB M cBOOOM JmuHOCTH. OHO OTpakaeT COBpEeMEHHBIC TpeOOBaHUS K
NPaBOCYAUI0O H OO0ECreYrBaeT COOJO/ICHNE TPUHIUIIOB CIPABEIJIUBOCTH U
3aKOHHOCTH B YTOJIOBHOM IIPOIIECCE.

Takum oOpa3om, 3amepkaHHE Kak Mepa YroJOBHO-TIPOIECCYaIbHOTO

NPUHYXJICHUS BKIIIOYAET B Ce0s:

— TIpOLIEypHbIE M BPEMEHHBIE OTrPAaHUYCHUS: 3aJIEpKaHUE JOJIKHO
COOTBETCTBOBATh YCTAHOBJIEHHBIM 3aKOHOM IPOIIEAYpaM U BPEMEHHBIM
pamMKaM, KakK TpaBWIO, HE TMPEBHIIIAOMUM 48 YacoB C MOMCHTa
(dakTHIECKOTO 3aJIepyKaHus, 3a UCKJTFOYCHUEM CITy4aes,
IPETYCMOTPEHHBIX 3aKOHOM;

— Tenb: 3ajiepKaHue JODKHO TPOBOIUTHCS C IEIBI0 OCYIIECTBICHUS
CIIEICTBEHHBIX WM JPYTUX TPOLECCYaTbHBIX JEHCTBUM, BKIIOYAs
YCTaHOBJICHHE JUYHOCTH TI0JJ03PEBAEMOro, COOp JAO0Ka3aTeNbCTB,
MIPEAYIIPEXKICHUE COKPBITHS TIOJI03PEBAEMOT0 U TIPOYEE;

— 3aKOHHOCTh U 00OCHOBAHHOCTH: 3aJepKaHHe TOMKHO OBITH MMPOBECHO B
COOTBETCTBHH C 3aKOHOM M Ha OCHOBAaHUW 0OOCHOBAHHBIX ITOJ03PCHUM B
COBEPINCHWU TIPECTYIUICHUS;, JOJDKHBI COONIOAATHCS MPOIICTYPHBIC
rapaHTHUU TPaB YeJIOBEKA U 3aKOHHBIE MHTEPECHI BCEX CTOPOH YTOJIOBHOTO
npoliecca;

— BO3MOXHOCTH 00’KaJIOBAHUS: JIUIIO0, TIOJIBEPTHYTOE 3aEP>KAHUI0, JTOTKHO
UMETh MpaBoO Ha 00KajoBaHUE ATOW MEphI, BKIIIOYas OOpalleHue B Cy.l
WIN JpyTHe KOMIETCHTHBIE OPTaHbl.

Takum oOpa3om, 3aaepkaHHE€ KaK Mepa YroJIOBHO-IIPOIECCYabHOTO

NPUHYKJIEHUS SBISETCS BAXKHBIM HMHCTPYMEHTOM B pealiu3allid TPaBOCYIUS U
o0OecrieueHMU O€30MacHOCTH OOIIECTBA, MPU YCIOBUHU COOJIIOJICHUS 3aKOHA U

3allIUTHI PaB U CBOOO/] YEJIOBEKA.
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1.2 IlpoueccyanbHasi perjamMeHTalMsi OCHOBAHMHA M  YCJOBH

3aj1ep:KaHuA

Cr. 91 VIIK P® perynupyer oCHOBaHUSA 3aJiep>KaHus MoJ03peBaemMoro. Tak,
B cooTBeTCTBUU C 4. | cT. 91 YIIK P® opran no3Hanus, 103HABATEINb, CIEA0BATEIb
BIIPaBE 3aJ1€PKaTh JIUILIO M0 NOJ03PEHHUIO B COBEPILIEHNH NPECTYIUIEHUS], 38 KOTOPOE
MOKET OBbITh HAa3HAYEHO HaKa3aHWE B BHJIC JUIICHUS CBOOOJbI, MPU HATUYHHU
OJIHOTO U3 CIEAYIOMNUX OCHOBAHMIA:
— KOrja 3TO JIUIO 3aCTUTHYTO IpPU COBEPIIEHUU MPECTYIUIEHUS WU
HEMOCPEJCTBEHHO MOCTIE €ro COBEPILCHNUS;

— KOrja MOTEpIIeBIIME WA OYEBUALBI YKaXXyT HAa JAaHHOE JUIO Kak Ha
COBEpIIUBIILIEE TPECTYIICHUE;

— KOTJIa Ha 9TOM JIMIIE WU €T0 OJICXK/IE, IPYU HEM WM B €r0 KIIUIIE OYyayT
OoOHapy>KEeHBI IBHBIE CJIeIbI MpecTyIuieHus [35].

OTU OCHOBAHUS CIYKaT OCHOBOM JUIsl NPHUHSTHS PELIeHUs O 3aJep>KaHuu
N0JI03PEBAEMOI0 U 00ECTIEUNBAIOT 3aKOHHOCTh U OOOCHOBAHHOCTH JJAHHOUW MEPHI.
3anepkaHue B JAHHBIX CIydasx HalpaBJIe€HO Ha OOecredeHue MpolieccyalbHbIX
JNENUCTBUM, BKJIIOYas YCTAHOBJICHUE OOCTOSITENILCTB MPECTYIUICHUS, CcOOp
JIOKa3aTeIbCTB M MPEJOTBPAILCHUE CKPbITUSA MoAo3peBaeMoro. OHO JTOHKHO
OCYILECTBIISITRCA B COOTBETCTBHUM C MPUHUIUIIAMU 3aKOHHOCTH U C YYETOM
oOecrieyeHus paB U 3aKOHHBIX HHTEPECOB 10J103PEBAEMOT 0.

Htak, packpoem Oosee MOApOOHO KaKA0€ U3 TPEX OCHOBAHUM 3ajiepiKaHMs
o03peBaeMoro, Kotopeie onpeaesneHsl B 4. 1 c¢r. 91 YIIK PO.

[lepBoe oOcCHOBaHME — «KOTJa 3TO JIMLIO 3aCTUTHYTO MPH COBEPILICHUH
NPECTYIUICHHUS WM HETTOCPEICTBEHHO TIOCIIE ero copepiieHus» [35].

A.I'. MapkenoB u B.H. Komikun oTMeuarT, 4TO «I10J HENOCPEICTBEHHBIM
«3aCTH)KEHUEM» IOJ03PEBAEMOr0 JIMLA, TOCIE COBEPIICHHUS TaKUM JIULOM
MPECTYIUIEHUS, CIEAYET CUUTATh HE TOJIBKO BPEMSI OKOHYAHUS MPECTYIICHUS, HO U
(dakTHdeckue ciydau, KOTJa 3TO TOJ03PEBaeMOE JIUIO OIPENEICHHOE BpeMms

MpECIeOBANICS COTPYIHUKAMH MPaBOOXPAHUTENbHBIX OpraHoB. CaMoe TaBHOE,

13



yToOBl OH  TIOCTOSSHHO  HAxXOJWJICS B  TMOJ€  3pEHUs  COTPYJAHHKOB
IPaBOOXPAHUTEIILHOTO OpraHa, T.€. B IAHHOM CJIy4ae He MPEePhIBAJICS BU3YyalbHbIN
KOHTAKT C JIMIIOM. B MpOTUBHOM cllydae Kak TaKOBOTO OCHOBAHUS JIJIs 3a€p>KaHUs
JU1A MO0 JaHHOM cTaThe He OYJEeT, MOCKOJbKY HE UCKIIFOYEHA OLIMOKA B 3a/IepKAHUU
nojo3peBaemoro» [21, C. 63]. Takod ™OIXOJ BBIABUTACT JOIOJHUTCIHHBIC
KpUTEPUU JUISl OMNPEIETCHUS <«3acCTHKEHHUS» IOJ03PEBAEMOr0, KOTOpbIE HE
OTPaHUYMBAIOTCS MOMEHTOM COBEPIICHUS MPECTYIUICHHS, a BKIIIOYAIOT B ce0s U
nocJjieyloliee BpeMs, B TEUEHHE KOTOPOro IOA03PEBAEMBIM HAXOJUJICS MO
npeciieqoBaHueM. BakHo, 4YTOOBI COTPYIHHUKH MPaBOOXPAHUTEIbHBIX OpPraHOB
UMEIM BO3MOXXHOCTh HEMPEPHIBHO HaOMI0aTh 3a MOJ03PEBAaEMbIM, UTO
o0ecreynBaeT TOCTaTOYHYI0 YBEPEHHOCTh B €r0 y4acTUU B MPECTYIUIEHUU. DTOT
MOJIXOJ] aKIIEHTUPYET BHUMAHUE Ha HEOOXOJJUMOCTH YYUTHIBATh HE TOJIbKO MOMEHT
3a/iep KaHusl, HO U KOHTEKCT U MOCJEACTBUS MPECIEIOBAHMS MTOA03PEBAEMOTr0 IS
oOecrieyeHusi 3aKOHHOCTH M OOOCHOBAaHHOCTH JaHHOW Mepbl. OH MOAYEpPKHUBAET
BXHOCTHh MPEIOTBPAIICHUS OIMMOOK B MPOIECCE 3aJeprKaHUs, KOTOPHIE MOTYT
BO3HUKHYTh TIIpU OTCYTCTBUM HENPEPHIBHOTO BU3YAJIbHOTO KOHTaKTa C
10JI03PEBAEMBIM.

BaxxHbIM MOMEHTOM B TEPBOM OCHOBAHUM [UJISl 3aJEp>KaHUS BBICTYIAET
BBIPAKEHUE «IPU COBEPILICHUH TMPECTYIUICHUS WM HEMOCPEACTBEHHO MOCJE €ro
COBEPILIECHUS.

B cootrBerctBuM ¢ 4. 1 cT. 29 VYromoBHoro koaekca P®, «mpecryrmieHue
CUMTAETCS OKOHUYEHHBIM, €CJIM B COBEPILICHHOM JHUIIOM JESHUM COJIEP)KATCS BCE
NPU3HAKA COCTaBa MPECTYIUICHHS], MPEAyCMOTpeHHOro Hactosimum Komekcom»»
[36].

OnHako B KOHTEKCTE paCCMOTPEHMSI BOITPOCA O 3aJ€PKaHUU [0J03PEBAEMOT0
B YIOJOBHOM IIPOLECCE CJIEAYET YYHMThIBaTh, YTO HAa MOMEHT 3aJIep’KaHUsl U
NPUHSTHUS PEHICHUS O €r0 HEOOXOAMMOCTH CJIeIOBATEIEM WU I03HABATEIIEM MOTYT

OTCYTCTBOBATb BCC H€O6XOI[HMI>I€ CBCACHU:.
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DTH CBEJCHUS MOTYT BKJIHOYATh HHPOPMAIIHIO, MTOYYCHHYIO U3 Pa3IMYHBIX
UCTOYHUKOB, KOTOpas OblIa OBl JOCTAaTOYHOW JJIS OMPEACICHHUS CTaIuu
COBEPIIICHUS MPECTYIUICHUS - OKOHYCHHOE OHO WJIU HET.

OcoO0eHHO A3TO  aKTyaJdbHO [JI MPECTYIUIEHUH, COBEpIIAEMBIX C
HEMOCPEJCTBEHHBIM yJacCTHEM TOJ03PEBAEMOT0. B Takux CHUTyarusx BO3MOXKHO,
YTO JAHHBIE O COBEPIICHUHU TMPECTYIUICHUS MOTYT OBITh HETOJHBIMH WA
HEOJIHO3HAYHBIMU Ha MOMEHT 3aJIep’KaHusl. ITO MOXKET ObITh CBSI3aHO C TEM, YTO
CJIeZIOBaTeh WM JTO3HABATENIb HE UMEIOT JIOCTyINa KO BCEH MH(OpMAIK WU HE
yCIIETTU TIPOBECTH IMOJTHOE PaCCiIeIOBAaHUE JIea.

Taxum 00pa3oM, YIUTHIBasI CJI0KHOCTh COOMpPAHUs MOJHON WHPOpMAIIUU Ha
HAYaJIbHOW CTaJIMM YTOJIOBHOTO PACCCIOBAHMS, CJICIOBATEIb WM JIO3HABATENb
MOTYT MPUHUMATH PEIICHUE O 3aJep’KaHuU TI0]03PEBAEMOTO, ICUCTBYS HAa OCHOBE
UMEIONUXCSl JaHHBIX W OIEHWBAs BEPOSATHOCTH COBEPIICHHS TPECTYIICHUS.
Onnako HEOOXOMUMO YYHTHIBATH, YTO TAKWE PEIICHUS MOTYT OBITh OCHOBAaHBI Ha
NPEIMONIOKEHUAX W TPEOYIOT MalbHEUIIEro paccieOBaHUsl IS YCTAHOBJICHHS
BCEX OOCTOSITENIbCTB JIeTia.

OTaenbHBIMUA ~ UCCJIEAOBATENSIMA  TOAHUMAETCS BOMPOC O 3HAYCHUU
BPEMEHHOTO pa3pbiBa MKy MOMEHTOM 3a/Iep>KaHuUs MO03PEBAEMOT0 U MOMEHTOM
€ro «3aCTIDKCHHUS» TPU COBEpIICHUHU TpecTyruieHus. [Ipenmonaraercs, 4Tto mpu
3HAYUTEIHLHOM BPEMECHHOM  pa3pbIBE clemyeT MIPOBECTH OILICHKY
NPOJOJKUTEIIPHOCTH ¥ BIMSHHUS O3TOTO pa3pblBa HA BO3MOXHYIO OIITHOKY
1o/I03peBaeMoro. Ba)KHO BBIACHUTH, HACKOJNBKO JIJIUTEIBHBIM OBLT BPEMEHHOU
WHTEPBAI MKy MOMEHTOM COBEPIIECHUS MPECTYIUICHUS 1 MOMEHTOM 33JIepP KaHUS
I0/T03PEBAEMOTO.

Taxxe He0OXOAMMO OIICHUTH, HACKOIBKO JAHHBIN pa3phiB MOT TOBJIHTH HA
MICUXOJIOTUYECKOE COCTOSIHME M BOCHpUSTHE Tojo3peBaemoro. Hampumep, dem
JUTMHHEE BPEMEHHOW pa3phiB, TEM BBIIIE BEPOSTHOCTH, YTO MOI03PEBACMBIN yCTIEI
U3MEHUTH CBOU JCHCTBWSI, MOATOTOBUTH QIMOW WM YHUYTOXXHTH YIMKH. Takxke
BO3MOKHO, YTO JUIUTEIHHBIA BPEMEHHOW pa3phlB MOXKET MOBIHUATH Ha MaMSTh

Imogo3peBacMoro u CIIOCOOHOCTH BOCIIPOU3BOJIUTL COOBITHSA AOCTOBCPHO. To ecTb
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aHaJM3 BPEMEHHOI'O pa3pbiBa MEXJy MOMCHTOM COBEPILCHUS MPECTYIUICHHUS U
MOMEHTOM  3aJIep)KaHUsl MOJ03PEBAEMOI0 HWMEET 3HA4YCHHWE I  OLCHKHU
O0OOCHOBAaHHOCTM W 3aKOHHOCTH  TPOBEACHUS  OMNEPATHBHO-PO3BICKHBIX
MEPOIPUATHUH.

Crenyroiee OCHOBaHHE — «KOTJa MOTEPIICBIINE WIH OYEBU/IBI YKaXKYT HA
JaHHOE JIMIIO KaK Ha COBEpINHUBIIEE TpecTymieHue» [35].

Bropoe ocHoBaHWe &S 3alepKaHHUA MOJ03PEBAEMOr0, ONPEACICHHOE B
YronoBHO-TIporieccyallbHOM Kojiekce PD, cBs3aHO ¢ yKa3aHWEM TOTEPIECBINNX HITN
OYEBHUIICB Ha TMOJI03PEBAEMOr0 KaK Ha JIUIO, COBEPIIUBIIEE MPECTYIUIEHHE. JTO
OCHOBAHUE TECHO CBSI3aHO C MEPBBIM, KOT/Ia MTOI03PEBAEMOE JIUIO OBLIO 3aCTUTHYTO
IPY COBEPIICHUH MPECTYIUICHUS WM HEMOCPEACTBEHHO Tocie Hero. OaHako s
UCIIOJIb30BAHUSI BTOPOTO OCHOBAaHWS JUIS 3allepKaHusg HEOOXOJAMMO, YTOOBI
OCBEJIOMJICHHOCTh OYEBHJILIEB O TOJ03PEBAEMOM B COBEPIICHHH TPECTYIUICHUS
NPOUCXOJIIIA M3 HEMOCPEACTBEHHOTO0 BHU3YAIBHOTO WIIM JIPYrOro BOCIIPHSITHS
IIPECTYIHBIX JCHCTBUM.

[Tpocras yBepeHHOCTh OYEBHIIA MM HHGOOPMAIHSI OT APYTHX JIUI HE MOTYT
CIIY’)KUTh OCHOBaHHWEM IS 3aiep>kaHusi. TONBKO MOCie YCTaHOBJICHUS U JOMpOoca
OYEBUICB KaK CBUJETENCH M YOCIUTEIBHBIX IOKA3aTeIhCTB, OCHOBAHHBIX HA MX
BU3YQJIbHOM  BOCHPHSITHH,  BO3HHKAIOT  OCHOBAHWS  JUIA  3aJepXKaHUs
I0JI03PEBAEMOTO.

B HekoTophIX ciydasx, uH(OpMAIKs O MOTCHIMAIBHON MPUYACTHOCTH K
NPECTYIUICHUIO I0I03PEBACMOr0 YCTAHABJIMBACTCS B PE3YJIbTATE CJIEICTBEHHBIX
WM ONEePAaTHBHO-PO3BICKHBIX MepornpuaTuii. Eciin odeBUAIBI MOTYT BU3YalbHO
OIO3HATh IOJI03PEBAEMOr0 B KA4YEeCTBE NPECTYIMHUKA, OCHOBAHUS [UIS €0
3a7iepKaHUs TIOJATBEPIKIAIOTCSL.

BaXHO OTMETHTh, YTO B COOTBETCTBHU C YTOJOBHO-NPOILECCYATbHBIM
KomekcoM P®, HeT choenumanbHbIX TpeOOBaHW OTHOCUTEIBHO YTIOJOBHO-
IPOIECCYATHHOIO CTaTyca JIUIa, KOTOPOe MPEIbABISETCS I OMO3HAHMA. Takoe

JIMOO MOKCT HAXOAUTBCA B CTATYCC CBUACTCIIA, ITOJO3PCBACMOI'0 HMJIN BOO6HIC HC
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uMeTh onpeaeneHHoro craryca. YIIK P® onpenenser ero mpocto Kak <IHIO,
NPEABIBISAEMOE ISl OTIO3HAHUS».

N.C. TpoitHuHA OTMEYAEeT, YTO «BAKHO COONIIOAATh TPEOOBAaHUS U FapaHTHH
npaB ¥ cBoOON yenoBeka, mpeaycMmorpeHHbie Koncrturymuein PO u VIIK PO, B
IIPOLIECCE TPOBEACHUS ONO3HAHNS JIMIA, HE UMEIOIIETO ONPEAEIEHHOTIO YrOJIOBHO-
IIPOLIECCYAIBHOT'O CTaTycAa.

Hapymienue 3Tux npaB u cBOOOJ MOXKET IMPUBECTU K TOMY, YTO PE3yJIbTaThl
OMO3HaHUS OynyT TpPU3HAHBI HEJOIMYCTUMBIMU JIOKa3aTelIbCTBAMU B  XOe
CyZ1eOHOr0 KOHTPOJIS MIIA IPOKYPOPCKOI0 Ha/130pa 3a 3aKOHHOCTHhIO OCHOBaHUH JIJIs
3anepxkanusa» [31, c. 9].

W, HakOHEl, TPEThbe OCHOBAHUE JJISl 3aJI€PKAHUS — «KOT'/1a Ha 3TOM JIMLE WU
€ro OJeXIe, NPU HEM WM B €ro XWiuile OyayT OOHapy>KEHbl SIBHbIE CIEJIbI
npectyruieHus» [35].

JINCKYCCHOHHBIM aCIIEKTOM BBICTYIIAET IIOHATUE «CIIEABI IPECTYILICHUS», TaK
KAaK 3aKOHOJATEJIBHOIO ONPENENICHHUs JAaHHOTO ITOHATHS OTCYTCTBYET. B cBA3M C
9TUM HENOHSTHO, YTO 3aKOHOJATEIb MOAPa3yMeEBAaeT IOJ CleAaMU B KOHTEKCTE
JTaHHOM CTaTBbH.

Ecnu peub na€T o cnegax MaTepUaIbHOIO XapakTepa, TO, Ha Hall B3IJIs, 3TO
Cy’KaeT BO3MOXKHOCTH [IJISl 3aJIepyKaHUs JIMI, KOTOPbIe MOT'YT OBITh MPUYACTHBI K
NPECTYIUIEHUIO. TakoW MOAXOA MOXKET YCIOXKHHUTh IMPOLECC YCTAHOBJICHUS
NPECTYITHUKOB M CO3/1aTh MPENATCTBUSA MJid 3(PQPEKTUBHOIO paCCICIOBAHMS
IPECTYIUIEHU M.

B 3TOM KOHTEKCTE BayKHO SICHO OIIPEAEINTD, YTO UIMEHHO CJIEYET IIOHUMATh
NOJl «SBHBIMH CIIEJAMU MPECTYIUICHHUS» M KaKM€ HWMEHHO MPU3HAKU WIIHU
JIOKa3aTeNbCTBA MOTYT PACCMATPUBATHCS B KAYECTBE TAKOBBIX.

Takoe yrouHeHue mo3BoJMIO Obl CyJaM U MPaBOOXPAHUTEIBHBIM OpraHam
0ojee TOYHO OINpEAeNATh OCHOBAHMS JUIsl 3ajJepXkKaHus IOJ03PEBAEMBIX MU
oOecrieynuBaTh COOJIIOJICHHE 3aKOHHBIX IPAaB M MHTEPECOB BCEX YUYACTHUKOB

YT'OJIOBHOT'O IIpOo1ccca.
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Baxxno 3ametuts, uto YIIK P® npegycmaTpuBaeT BO3MOKHOCTD 3aJIep KaHus
JIMLIA TIO TTOJ03PEHUIO B COBEPIICHU Y MPECTYTUIEHNS TAKKE U TTO NHBIM OCHOBAHUSIM.
Tak, 4. 2 ct. 91 VIIK P® onpenenser, 4To npy HaJIWYAKW WUHBIX JAHHBIX, JAFOIIUX
OCHOBAHHUE TOJIO3PEBATh JIMIIO B COBEPUICHUM MPECTYIUICHUS, OHO MOXET OBbITh
3a/iep>KaHo, €CIIU 3TO JIULIO MBITAIOCh CKPBITHCS, TMOO HE UMEET MOCTOSTHHOI'O MECTa
KUTEIbCTBA, JUOO HE yCTAaHOBJEHA €ro JIMYHOCTh, JTUOO €CJIH CIICIOBATEIIEM C
COIJIacCHsl PYKOBOAUTEIISI CIEACTBEHHOI'O OpraHa WM JO3HABaTEJIEM C COIJIACHs
IIPOKYypOpa B CYJI HAMPABJICHO X0/IaTalCTBO 00 M30PaHUU B OTHOIIIEHUH YKA3aHHOTO
JIMIIa MEPBI IPECEUCHHS B BHJIC 3aKJIFOUEHUs 110 cTpaxy [35].
Taxoke denepanbubiM 3akoHOM 0T 13.06.2023 N 220-®3 [40] BBeacHa u. 3
ct. 91 VIIK P®, cormacHO KOTOpPOM <JIMIIO HE MOXKET OBITh 3aJep)KaHo IO
MOJ03PEHUIO B COBEPILICHUH NPECTYIUICHHS, IO KOTOPOMY UCTEKIIM CPOKH TABHOCTH
YTOJIOBHOTO MPECIIEIOBAHNS, 3a UCKIIFOUYEHUEM CIIYYAEB, €CIIH JINIO MOJI03PEBACTCA
I OOBUHSIETCS B COBEPILICHUM MPECTYIUICHUS], HAKa3yeEMOI0 CMEPTHOU Ka3HbIO
WM [TOKU3HEHHBIM JIMIIIEHHEM cBoOOoabI» [35].
BBenenue tperbeit yactu ctatbd 91 B YTros0BHO-TIpoLeCCYaabHBIA KOAEKC
P® orpaxkaer cTpemiieHHE 3aKOHOAATENIEN K COBEPIICHCTBOBAHUIO U TYMAaHU3AIUU
3aKOHO/IATENBCTBA B cepe MpaBOCyAUs U 00ECTICUCHUIO COOJIFOACHUS OCHOBHBIX
NPUHIIMIIOB  TPABOBOr0 TOCYJIAapCTBa, BKIIOYAs MPUHIHUIBI 3aKOHHOCTH,
CIIPABEIJIMBOCTH U 3AIUTHI IPaB IPaxKJIaH.
Takum o0Opa3om, 3aaepkaHue JIMIA 1O TOJAO3PEHUI0O B COBEPIICHUHU
MPECTYIUICHUSI OCYLIECTBIISIETCS. HA OCHOBAaHUM ONPEACICHHON COBOKYMHOCTH
YCJIOBHUM U OCHOBAHUM, YCTAHOBJIEHHBIX 3aKOHOM, B TOM YHUCJIE:
— TOPECTYIUICHHE, B  KOTOPOM  MOAO3pPEBACTCS  JIMIO,  JIOJKHO
npeaycMaTpUBaTh HaKa3aHUE B BUJIE JTUIIEHUS CBOOObI HE MEHEE YEM Ha
OJIMH TOJ;

— 3aJiep)KaHue MOXKET OBITh MPOU3BENCHO, €CIIM UMEETCS XOTsI Obl OTHO U3
CICIYIOIIUX aJIbTEPHATUBHBIX OCHOBAHWM: JIMIO 3aCTUTHYTO MpPHU
COBEPIICHUN TPECTYIUICHUS WJIH HENOCPEICTBEHHO IIOCIE  €ro

COBCPIICHM:A, ITIOTCPIICBIINC MJIM OYCBHUALIBI YKA3bIBAIOT HA JAHHOC JIMITO
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KAaK Ha COBEPUIMBIIIEE TPECTYIUIEHUE. ; HA JIULIE, €TO OAEKIE, P HEM HIIH
B €r0 KWJINILE OOHAPY>KEHBI SIBHBIE CIE/Ibl IPECTYIUIICHUS;

— B Clly4ya€ HaJu4us «YyCJIIOBHS NPECTYIUIEHUS» M OJHOIO H3
aNbTEPHATUBHBIX OCHOBaHWM, 3a/Jep)KaHUE TaKKE€ MOXKET OBbITh
OCYILIECTBIEHO IIpM HAJWYUU HWHBIX JAaHHBIX, JAIOIIAX OCHOBAaHHUE
IIO03PEBATh JMIO B COBEPIICHUU NPECTYIUICHHS; OTH JAHHBIE MOTYT
BKJIFOYaTh B €€Osl TOMBITKH JIMIA CKPBITbCS, OTCYTCTBHE IOCTOSHHOI'O
MECTa JKUTENIbCTBA, HEYCTAHOBJICHHYIO JIMYHOCTh Y HAIPABJIECHHOE B CY]
XOJIaTaliCTBO O NPUMEHEHUU MEPBI MIPECEUECHUS B BUJIEC 3AKIIOUEHHUS 10/
CTpaxy;

— 3ajJiepKaHue MOXKET OBbIThb NMPOM3BEICHO B CIIy4ae OTCYTCTBUS Yy JMLIA
ocoboro craryca, OOECNEYMBAIOIIET0 HWMMYHHUTET OT YrOJIOBHO-
IIPOLECCYAIBHOTO  3aJepKaHusl, TAKOro Kak JMIA, 3aHUMAarolIue
ONpPENIENICHHBIE TOCYAApPCTBEHHBIE JOJDKHOCTM WM JIMLIA, BBIIAHHBIC

WHOCTPAHHBIM TOCYIapPCTBOM.

1.3 MoTtuBbl 3aJepkaHusl KaK HeO00XOAMMBbIH 3JIeMEHT NPUHSATHUS

MPOLecCyaJbLHOr0 PellleHus 0 3a/IePKAaHNU

PaccmoTpuMm MOTHBBI W 1M 3aJepkaHusl nomo3peBaeMoro. Cremyer
OTMETHUTBh, YTO B HACTOSALLEE BPEMS 3aKOHOJATEIIbHO LIENU U MOTHBBI 3aJI€pKaHUs
nojo3peBaeMoro He onpeneneHsl. [Ipu stoM panee B Ykaze [Ipesuauyma BC CCCP
or 13.07.1976 1. Ne 4203-1X «O06 yrBepxnaenun llomoxenuss o mnopsiake
KPaTKOBPEMEHHOI'O  3aJIepXKaHus  JIML, IIOJO03PEBAEMBIX B  COBEPIICHUU
NPECTYIUIEHUS», COTJIACHO KOTOPOMY 3aJ€p>KaHUE OCYIIECTBISIIOCH B CIEAYIOIINX
uensax: «l. BBIACHEHHS NPUYACTHOCTH, 3aJE€PKAHHOTO K MPECTYIUIEHUIO H
2. Pazpemenus Bonpoca o MpUMEHEHUH K 3a]IeP’)KaHHOMY MEphI PECEeYCHUS B BUIC
3aKIII0YCHHUS 1107 cTpaxy» [38].

Kak cnpaBennuBo orMmeuaer A.H. TonmaHOB, «IpUHSATHE MPOLECCYATBLHOTO

peUIiCHUA O 3aJCPIKAHHUU JOJIKHO OBITh OCHOBAaHHBIM HE TOJBKO Ha (1)0pMaJ'II>HI>IX
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00CTOSITENIbCTBAX, HO W HOCHUTH LIEJENOoJlaralouuil XapakTep, Kak CIeICTBHS
COBOKYITHOCTH IIPUYUH, MOOYAMBIIHNX Ha ee mpuMmenenuey |30, c. 123].

Tak, wnHanpumep, C.M. BepmmHuHa omnpenenser Creayrlmue «Uean
3aep KaHus:

— MpEeayNpeXIEeHUs €ro COKPHITUS U CO3IaHUs YCIOBUM Il YCTAHOBIICHUS
€ro JUYHOCTH W/ WM PEIICHUsI BOMPOCa O MPUMEHEHUH K HEMY Mepbl
IpeCcedyeHus, €ClIi M003PEeBaeMbli, OOBUHIEMBIN MPU €ro JIOCTaBICHUU
OKa3blBaJl CONPOTUBIIEHUE W/ WIM MBITAICSA CKPBITHCA OT COTPYIHUKOB
HOJUIIMH, HE UMEET NMOCTOSHHOI'O MECTA KUTENbCTBA 00 €ro JINYHOCTh
HE YCTaHOBJICHA,

— o0ecrieueHus yd4acTusi IOAO03PEBAEMOro, OOBHHSIEMOro B CYyIeOHOM
3acejaHiM, pPacCMaTPUBAIOIIEM XOJATaliCTBO O NPHUMEHEHUU MeEphI
IpECEeYEeHMs] B BUJE 3aKJIFOUEHUS TIOJ] CTPaXy, €CIIM UMEIOTCSI OCHOBAaHUS
IS €T0 3aKJIFOYESHHS O] CTpaxky» [7, €. 13].

[Tozumus C.M. BepuinHrHONM BakHA M aKTyaJIbHA B KOHTEKCTE COBPEMEHHOT O
yrOJIOBHO-TIpOLIECCYalbHOr0 TmpaBa. Ee mpemyiokeHwe o JAeTaau3alud Leien
3aiepKaHusl MOA03PEBAEMBIX MMEET CYLIECTBEHHOE 3HAU€HHWE ISl 00ecreyeHus
coOIOIeHNs TpaB U 3aKOHHBIX MHTEPECOB BCEX CTOPOH Mpoiiecca. Brinenenue
NPEUIOKEHHBIX JIBYX OCHOBHBIX II€JIel 3ajiepXaHusl SBJISETCS JIOTUYHBIM U
000CHOBAaHHBIM IOJIXOJIOM.

ObecrieyeHre yCTaHOBJIEHHS JINYHOCTHU MOJI03PEBAEMOI0 U €r0 IPUCYTCTBUS
Ha Cy1eOHBIX 3aCeaHMsIX SBISIOTCS KJIIOUEBBIMU aClleKTaMU Cy1e0HOro mpolecca.
OTU 1leNM HampaBieHbl Ha oOecleueHue MPaBOIOps/iKa W 3allUThl HUHTEPECOB
oOuiecTBa, a Takke o00ecneuynBaloT CHPABEIJIMBOCTh B paMKax YroJIOBHOIO
npecienoBanus. Jleranuzauusa uene 3anepKaHUS MOXET IMOMOYb CYAEOHBIM
opraHamM M IpaBOOXPAaHUTEIbHBIM OpraHam Oosiee 4eTKO (POpMYyIHpPOBaTH CBOU
NEIUCTBUS B  MpoOIEcCe€ MNPUMEHEHHs MEp  YrOJOBHO-NPOIECCYaTbHOIO
OPUHYKIEHUS. OTO Takke CHOCOOCTBYET TOBBIIMICHUIO TPO3PAYHOCTH U
3aKOHHOCTH TIpollecca M NPEJOTBPALICHUIO BO3MOXHBIX HApyIIEHUH TpaB

I0/I03PEBACMBIX.
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Crnemyer OTMETUTh, YTO HCCIEIOBATENU IMpelaratoT pas3jiuyHble IelIu
3a/iep>KaHusl.

Tak, B.H. ['puropseB B kaueCTBE L€ BBIIACISAET «BBISICHEHUE TPUYACTHOCTH
K MPECTYIUICHUIO M pa3pelieHrue BOMPOoca O 3aKIIOYCHUH Mo cTpaxy» [9, c. 70],
K.®. T'ymeHko — «BBISICHEHHWE JHMYHOCTH 3ajepkanHoro» [37, c. 137],
IT.A. Jlynunckas, JI.LA. BockoOutoBa — «BOCHPEMSITCTBOBAHUE TMPOOIIKEHUIO
NPECTYITHON JESITENbHOCTH JIMIA, €r0 COKPBITHIO JUOO MPEnsSTCTBOBAHUIO
nporeccyabHo npestenpHOcTH» [34, c. 327], D.K. KyryeB — «mpoBepky
TIOZI03PEHHMS U ONPe/Ie/ICHIEe OCHOBAHMH JIJIS 3aKJIFOUCHUS O] cTpaky» [33, ¢. 153]
U T.J.

B.}O. MenbHUKOB KOHCTAaTUPYET, YTO «BCE IIE€IU MPHU3BAHBI CIYXUTh
JIOCTH>KEHUIO OOIIEH 1eu 3aJepkaHusl — 00€CIICUCHUIO HAJIeXKAIllero MOBeACHUS
KaK pe3yJbTaTy OIIEHKU OTHOIIEHHUS 3aJIEP’KAHHOr0 JHUIA K MPECTYILUICHUIO)
[22, c. 85].

JlocTixkeHue 1eleit 3aiepKanusi oJJ03pEBaeMOoro OnpeAesioTCs] MOTUBAMU.
CormacHo 4. 2 cr. 92 VIIK P® nomHoMo4yHOe JOMKHOCTHOE JIMIIO,
OCYIIECTBIISIONIEE 3a/iep>KaHKe, B MPOTOKOJIE €ro MPOU3BOJICTBA 00S3aHO yKa3aTh
MOTHB 3ajiep>KaHus mogo3peBaemoro [35].

b.T. be3nenkuH oTMedaer, 4YTO «MOTHMBAMH 3aJIEPKAHUS SBISIOTCS
CyOBEKTHUBHBIC MOOYKICHUS YITOJTHOMOYEHHOTO JOPKHOCTHOT'O JIMIIa, OCHOBAHHbIE
Ha OOBEKTUBHBIX OOCTOATENBCTBAX JieJla, KOTOPHIMH BBICTYIAIOT OCHOBAHUS IS
€ro npou3BojcTBay» [5, ¢. 101].

[Tosuums b.T. be3nenkuHa o0 MOTMBAaxX 3aJep:KaHUsS IMOJ03PEBAEMOrO
NpeACTaBiIsAeT CO0OM BaKHOE HANpaBIECHHWE B IMOHMMAHUU MPOILIECCYaATbHBIX
npouenyp. YKa3zaHME€ MOTHBOB 3aJIepKaHUs B MPOTOKOJIE IPOU3BOJICTBA
3a/iepKaHusl HE TOJIBKO SBIISIETCS TPEOOBAHMEM 3aKOHA, HO M MIPAET KITFOYEBYIO
pOJIb B 00ECTICUeHUH 3aKOHHOCTH U MPO3PAvHOCTH Tpoliecca.

OTtMevasi, YTO MOTHBBI  3aJIEp>KaHUA  SIBISIIOTCA ~ CYOBEKTUBHBIMU
NOOYX/ICHUSIMU  YIIOJITHOMOYEHHOTO  JOJbKHOCTHoro  juna, b.T. besnenkun

MOTYEPKUBAET UX CBSA3b C 00OBEKTUBHBIMU OOCTOSITEILCTBAMHU Jiea. DTO O3HAYAET,
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YTO MOTHUBBI JIOJDKHBI OBITh OOOCHOBAHHBIMM M OCHOBBIBATHCS Ha KOHKPETHBIX
dakTax, CBUACTEIHCTBAX U 3aKOHHBIX OCHOBAHUSX, MPEIYCMOTPEHHBIX YTOJIOBHO-
MpOIIECCYyaIbHBIM 3aKOHOJATEILCTBOM. JlaHHBIN MOAXO0/ MO3BOMSET yOEIUThCS B
3aKOHHOCTH M OOOCHOBaHHOCTH MPOLEAYPHl 3aJepiKaHus, a TaKkXKe IOMOTaeT
NPEAOTBPATUTh MPOU3BOJBHOE WM HEOOOCHOBAHHOE OIPAaHUYEHUE CBOOOJbI
JUYHOCTH.

IIpu »tom E.C. bepe3uHa 3aMeyaeT, 4TO «MOTHBBI 3aJ€P:KAHUS JOJIKHBI
BBICTYIIAaTh PE3YJIbTATOM JIOTMYECKON OILIEHKHU IIeJIOr0 KOMIUIEKca (haKTUYECKUX
JNEHHBIX, TAKUX KaK XapakTep MNPECTYIUIEHUS WU BO3MOXKHOCTb MPOJOKEHUS
(MOBTOpEHMS) MPECTYIUICHUS, HAJUYME€ COYYACTHHUKOB U KOHKPETHBIE JIaHHBIE O
JUYHOCTH 3aJIep>KaHHOT0, €ro MoBeAeHus u T.1.» [6, c. 123].

[Tozumusa E.C. bepe3suHoli 0 MOTHMBax 3aJc€p)KaHUs IOJYEPKHUBAET HX
KOMIUTEKCHBIN XapakTep W HEOOXOJMMOCTh JIOTMUECKON OIEHKU Pa3IuYHbIX
daktopoB. OHa BBIIEISET PO KIIOYEBBIX ACIEKTOB, KOTOPBIC JOJDKHBI
YUUTBIBATHCS MPU OINPEIAEICHUA MOTHUBOB 3aJiepaHusl. BaKHbIM SIBISIETCA Y4eT
XapakTepa COBEPILICHHOr0 MPECTYIUIEHUS! U BO3MOMXHOCTHU €r0 MPOJOKEHUS WIN
MOBTOPEHUSA. DTO TO3BOJSET OIEHUTh YPOBEHb YIrpo3bl  OOIIECTBEHHOU
0€30MacHOCTH U HEOOXOAMMOCTb IPUHSITHUS MEP IO MPEAOTBPAIEHUIO JAITbHEUIIINX
MPECTYIJICHUMN.

Taxke oTmedaeTcs 3HAUCHHE HAJIWYUSA COYYACTHUKOB IPECTYIUICHUS U
KOHKPETHBIX JaHHBIX O JIMYHOCTU 3aJIep>KaHHOr0 U ero nopeaeHuu. Mudopmarus
00 OKpYXEHHUM MOJI03PEBAEMOI0 M €ro MpeabIAyleM MOBEAECHUU MOXKET OBbITh
pelIaroNieil mpu OIEHKE YPOBHS pHCKa W HEOOXOIMMOCTH 3ajepkaHus. Takou
KOMIUJIEKCHBIN TIOJIXO]T K OTIPEACIICHIIO MOTHBOB 3aJIep KaHMs CIIOCOOCTBYET Oosee
000ocHOBaHHOMY M 3(h(PEKTUBHOMY MPUMEHEHHUIO YTOJIOBHO-IIPOIIECCYATbHBIX MEp,
C Y4ETOM KOHKPETHBIX O0CTOSITENHCTB KAKIOTO CIIydasl.

Takum 00pazoM, B KauecTBe 1EIH 3aJep>KaHUs MOKHO BBIJICIIUTH CO3/IaHUE
yCIIOBUM, HaIpaBJICHHBIX Ha OO0eCleYeHUe HAJISKAIIEro IOBEACHUS JIUIa,
IIPOBEPSIEMOr0 HA MPUYACTHOCTh K COBEPUICHUIO TNPECTYIUIEHUS. JTa UENb

IMOAYCPKUBACT HCO6XO}]I/IMOCTB BPEMCHHOI'O OrpaHUYCHUA CBO6OI[BI Jna € IeiIbro
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obOecrieueHus1 OE30MACHOCTU OOIIECTBA U MPABOMOPSJIKA, a TAKKE OCYIIECTBICHUS
CJIEJICTBEHHBIX JCUCTBUM.

B kauectBe MOTMBa 3aJep>KaHWsl BBICTYNAIOT OIACEHUs CIIEOBATENS
(mo3HaBaTenas) B TOM, UTO IIOJ03PEBAEMOE JIMIIO MOJKET IOIBITaThCSA
BOCIIPENSATCTBOBATH PACCIICNOBAHUIO MPECTYIUIEHUS WJIN CKPBITh JOKA3aTENbCTBA.
DTO, B CBOIO OYEpelb, CBUICTEIHCTBYET O HEOOXOAUMOCTH TPEIOTBPATHUTH
IIOTEHIIMAJIbHBIE MONBITKA MEATh POBEACHUIO PACCIIEIOBAHMS.

BaxxHo, 4TOOBI 1LIeJlb U MOTHUB OBUIM TOHSTHBI U apPryMEHTUPOBAHBI. DTH
ACIEKThI JIOJDKHBI OBITh SICHBI U OOOCHOBAHBI ISl BCEX YYACTHUKOB YTOJIOBHOTO
CyZIOIIPOU3BOJICTBA.

Ilenbs 1 MOTHUB JOJKHBI BBHITEKATh U3 KOHKPETHBIX OOCTOSTEILCTB KaXKI0TO
OTACJIBHOIO Clly4ass W Y4YMUTHIBATh MpaBa M 3aKOHHBIE WHTEPECHI BCEX CTOPOH
nporecca.

Takoll mNOAXOM K OLEHKE LEJIe M MOTHUBOB 33JIEPKAHUSA IO3BOJISIET
o0ecrneunTh CpaBeAJIMBOCTh U 3aKOHHOCTh MpOLIecca, a TAKXKE 3alllUTUTh MIpaBa U
CBOOOJBI BCEX YYAaCTHUKOB YTOJOBHOTO CYAONMPOU3BOACTBA. OH YYUTHIBACT
CIIOHOCTh M MHOT000pa3ue OOCTOSITENIbCTB, C KOTOPHIMHU MOXET CTOJIKHYTHCS
cienoBarenb  (Ao3HaBaTedb) NPU  NPUHATHU  PEHICHUS O  3aJepKaHuu
MI0/103PEBAEMOT 0.

Wtak, moaBeAéM UTOTM MEPBOM TJaBbl BBITYCKHOM KBaNM(UKAMOHHOU
pabotel. B coorBerctBuu ¢ . 11 ct. 5 VIIK P®, 3anepxanue nogo3peBaeMoro —
Mepa MpPOIECCYaTbHOTO TMPUHYXKAEHUS, MPUMEHsIEMas OpPraHoM JIO3HaHUf,
JI03HaBaTEJIEM, CIEIOBaTEIeM Ha CPOK He Oosee 48 4acoB ¢ MOMEHTa (PAKTUIECKOTO
3a7iep KaHusl JIMIA 1O MOJO3PEHUI0 B COBEPIICHUHU IMPECTYIUICHUS, & B YCIOBHUAX
BOCHHOTO TIOJIOKEHHsI — Ha Cpok He Oojee 30 CyTok ¢ MOMEHTa (PaKTHYECKOTO
3a/iep KaHus JIMIA, MOA03PEBAEMOT0 B COBEPIICHUH TSHKKOTO WJIM 0CO00 TSKKOTO
npectymienuss  [35].  3angepkaHume Kak Mepa  YrOJIOBHO-TIPOIECCYaTbHOTO
NPUHYKJICHUS SABJISIETCS Ba)XHbIM MHCTPYMEHTOM B peaju3alluu MpaBOCYyAUs U

oOecrnieyeHM OE30MaCHOCTH O6HIGCTB21, npu yCJIOBUU CO6JIIOI[€HI/IH 3daKOHa H
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3amuThl npaB M cBobon uenoBeka. Ctr. 91 VIIK PO perynupyer ocHOBaHUs
3aziep KaHus 0J103PEBAEMOTO.

Tak, B coorBerctBuu ¢ 4. 1 cT. 91 YIIK P® opran go3nanus, 103HaBaTellb,
CleZloBaTeNdb BIpaBe 3aJepKaTh JIMIO MO TOJO3PEHHUI0O B  COBEPLICHUU
NPECTYIUICHUS, 32 KOTOPOE MOXKET OBITh Ha3HAYCHO HAaKa3aHWE B BHJIC JIUIICHUS
CBOOOJIBI, TIPU HATIUYUU OFHOTO W3 CIEAYIONIMX OCHOBAaHWI: KOTJa 3TO JIUIIO
3aCTHUTHYTO TIPU COBEPIICHUU MPECTYIUICHHUS WM HEMOCPEICTBEHHO IOCIE €ro
COBEPILCHHUS; KOT/1a TIOTEPIEBIINE WM OUEBU/LIBI YKKYT Ha JIaHHOE JIMI0 KaK Ha
COBEpIIUBIIIEE NMPECTYIICHUE; KOT'/1a Ha 3TOM JIMIIE UM €T0 OJIEXKAE, IIPU HEM WIIH
B €T'0 JKUJIMIIE OyAyT OOHAPYKEHBI IBHBIC CJIeabl mpecTyruieHus [35].

B xauecTBe menu 3anep)KaHUS MOXKHO BBIJICIHWTH CO3JaHUE YCIIOBHM,
HampaBJIeHHBIX Ha 00€CTIeUeHNEe HAJIeKAIIET0 MTOBEICHNUS JINIIA, TPOBEPSIEMOTO Ha
IPUYACTHOCTH K COBEPIICHHIO TIPECTYIUICHUS.

B xkadectBe MoOTMBa 3ajepaHUS BBICTYNAIOT OMACEHUS CIIEHOBATEIS
(mo3HaBarenss) B TOM, 4YTO TIOJIO3PEBAEMOE JIMIIO MOMET IMOMBITATHCA
BOCHIPETISITCTBOBATh PACCIIEIOBAHUIO MPECTYIUICHHSI WIH CKPBITh JOKA3aTENbCTBA.

BaxxHo, 4T0OBI 11€1h 1 MOTUB OBUTH MOHSTHBI K apTyMEHTUPOBAHBI.
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I'naBa 2 IIpoueccyajibHbIe aCHEeKThl perJiaMeHTALMU 3aePKAHUA

2.1 dakTHYecKoe 3aJep;KaHUe M €ro 3HadYeHHe I MPOoIecCyaJbHOro

3a/epKaHus

Urak, kak ormeyaer M., [111aToHOB, «Cepbe3HONM MEPOH MPOLIECCYATHHOTI O
MPUHYXICHUS SABJISETCS 3a7ep KaHUe MOJ03PEBAEMOr0, MOCKOJbKY YIIOMSHYTas
Mepa CBsi3aHa C HENPUKOCHOBEHHOCTHIO JTUYHOCTH M OTPAHMYCHHEM €€ CBOOOI.
CrnenyeT yduThIBaTh, 4YTO 3aKOHOIATEIILCTBO HE CHUKAET U TeM 00Jiee HE OTMEHSIET
BO3MOXHOCTH  JIMIIA, TOJBEPTHYTOTO 3aJiep>KaHMIO, 3allUIIaThCi  BCEMU
BO3MOKHBIMH HE€ 3alpelleHHbIMU 3aKOHOJATEIbCTBOM CIIOCO0aMH, HAo0O0pOT,
YTOJIOBHO-TIPOIIECCYAJIbHOE ~ 3aKOHOJIATENIbCTBO  MPEAyCMAaTPUBACT  CIOXKHBIN
MPOLIECCYANIbHBIM TMOPSAOK MPUMEHEHHUs, YTO CIY>KUT CBOErO poja rapaHTueH
rpaxaany [25, ¢. 616]. 3agepxkaHue JOJDKHO OCYIIECTBIISATHCSA HCKITFOUNUTEIIBHO Ha
3aKOHHBIX OCHOBAHHUAX, KaK MPEIYyCMOTPEHO YrOJIOBHO-MPOLECCYabHBIM
3aKOHOJIaTEIHLCTBOM.

3aaeprkaHue T0I03PEBAEMOT0 JIUIIA SIBISCTCS HEOOXOMMBIM HHCTPYMEHTOM
JUIs 00€CTIeUeHHST TPUHIIMIIA HEOTBPATUMOCTH YI'OJIOBHOM OTBETCTBEHHOCTH W
npeaoTBpalleHus: npectymieHnii. OIHaKo, HECMOTPS Ha BaXXHOCTb ATOM MeEpHI,
3aKOHO/IATENBCTBO OCTAaBJSECT HEPEUICHHBIMU PSIJI  BOMPOCOB, CBSI3aHHBIX C
MpOLIEAYpPO 3ajJep>KaHus, B TOM 4YHUCJIE U BBEACHUEM MOHATUS «(PaKTUYECKOE
3ajiep’KaHuey). JTO TOHSTHE HE MMEET YETKOrO OMNpENeNICHUS W HE COBIAJAET
MOJIHOCTBIO C YTOJIOBHO-TIPOIIECCYAIbHBIM 3a]ICPKAaHUEM.

Urak, 3anepxaHue NpecTyNMHUKA HEMOCPEICTBEHHO B MOMEHT WU Cpasy
TIOCJIC COBEPIIEHUS] TPECTyIUIeHUs oOecreunBaeT Oosiee HAACKHBIE MPSMbIE
JI0Ka3aTelIbCTBA BUHBI, Ye€M 3aJIep>KaHUE, OCYIIECTBIISIEMOE IO3JHEE Ha OCHOBE
MOKa3aHUM CBUACTENCH MIM OOHAPYKEHHUS CIICIOB MPECTYILICHNUS.

OnHako pPOCCHUMCKOE 3aKOHOJATEIhCTBO CBS3BIBACT IMOHATHE 3aJICPyKaHMS
UCKIIFOYUTEIBHO C JEATEILHOCThIO OpPraHoOB JIO3HAHWA, CIEJACTBUS U CYJa,

OTIpEEIIsisl €T0 KaK Mepy MPOIECCYaTbHOTO IPUHYXKACHUS, IEUCTBYIONIYIO Ha CPOK
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He O6osee 48 yacoB ¢ MOMeHTa (haKTUUYECKOT0 3aJepKaHMs JIUIA, TI0JI03PEBAEMOT0 B
COBEPIICHUU MPECTYIUICHUS.

dakTHUeCKOe U TPOLIECCYallbHOE 3aJiepKaHue MPENICTABISAIOT COOOM NBe
KJIFOUEBBIE MIPOLIEAYPHl B KOHTEKCTE YTOJIOBHOI'O IIpaBONpuMeHeHusl. GaKTU4ecKoe
3a/iep’)KaHKe, TAaKKE HU3BECTHOE KaK «I0 TOpsAYeMYy CIEAYy», OCYIIECTBISIETCS
HEIMOCPEACTBEHHO B MOMEHT COBEPILECHUS MPECTYIUIEHUS WIH HENOCPEICTBEHHO
MOCJIE HEro, 3a4acTyl0 JMIaMH, HE SBISIOMMUMUCA PEICTABUTEISIMU
IPABOOXPAHUTENLHBIX OPTaHOB.

OTo mpsiMasi peakius Ha COOBITHS, HANpaBlEHHAs Ha YJEp)KaHHWE JIMIIA,
M0JI03PEBAEMOr0 B MPECTYIUIEHUH, U MOXKET MPEAOCTaBUTh BaXKHbIE (DaKkTUUYECKHe
JI0Ka3aTeIbCTBA B YTOJIOBHOM IPOIIECCE.

C apyroii CTOpOHBI, TPOLIECCYAIBHOE 3a/I€pIKAHUE MTPEICTABIISIET COO0M Mepy
IPOILIECCYAIbHOTO  MNPUHYXKIEHUS,  MPOBOJUMYIO B COOTBETCTBUU  C
YCTAHOBJIECHHBIMU 3aKOHOJIATEILCTBOM MPOILIEAYPAMHU. ITO OCYIIECTBISIETCS
KOMIIETEHTHBIMU OpraHaMH YTOJIOBHOT'O MPABOCYJUS U MOXET BKIIOYATh B CeOs
apecT Jula MoJ03PEBAEMOr0 B COBEPUIEHUH MPECTYIICHUSI HA ONIPEEIEHHBIN CPOK.
[IpoueccyanbHoe 3a/iepkanre 00eCIeunBaeT COOMIOAEHUE MPOIIECCYaTbHBIX HOPM
U TIPaB MOJ03PEBAEMBIX B paMKaX yTOJIOBHOI'O MpoIlecca.

Ob6a »THUX BHAA 3aJepKaHMs WrPAlOT BaXHYIO pOJIb B 00ECIEYECHUU
MPaBOMOPsIIKA M CIPABEIJIUBOCTH B YrOJIOBHOM IOpUCIMKIMH. B TO Bpems kak
dbakTU4YeCKOe 3a7epKaHue MOXKET 00€CTICUUTh OBICTPBIN OTKIIMK Ha MPECTYIUICHUE
U MPEOCTaBUTh Ba)KHbIEC MEPBUYHBIE JAHHBIC JJISI CIEACTBUS, MPOIECCYyaIbHOE
3a/iep’)KaHle  TapaHTUPYET COOJIIOACHUE TMPOIECCYalJbHBIX HOPM U IpaB
MO/I03PEBAEMBIX B XOJI€ YTOJIOBHOI'O MpoIlecca.

0. 1. Capmanbckmii, B.B. [lonraecB oTmMe4aroT, 9YTO «eCIH JIMIO OBLIO
3aiepkaHo (aKTHUYECKU MPU OTCYTCTBUM BO30YXKJIEHHOTO YTOJOBHOTO Jieiia II0
JAHHOMY TPECTYIICHUIO, TO CIEAOBATEN0 (OpraHy WIH JTOJKHOCTHOMY JIUILY,
YIOJHOMOYEHHOMY OCYIIECTBJISATh [JIO3HAHWE) HEOOXOAMMO JI0 COCTaBJICHUS
MPOTOKOJIA O 3a7ep>kKaHuM B nopsaake cT.cT. 91-92 VIIK P® (To ecTh 10 ucTeueHus

TpPeX 4acoB ¢ MOMEHTa (PAKTUYECKOTO 3ajJiep:KaHusi) BO3OYIUTh YrOJOBHOE JIEJI0 B
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OTHOILICHUM  3aJIEpP’)KaHHOTO JIMIlA, IIyT€M BBIHECEHMsI TIIOCTAHOBJICHUS O
BO30Y>KJIEHUU YTOJIOBHOI'O JieJla U MPUHSTHS TaHHOTO YrOJIOBHOTO Jiejla K CBOEMY
IPOM3BOACTBY» [28, c. 279].

UccnenoBarenu oTMeyaroT, 4YTO «(DakTUYECKOe 3ajiepKaHue JIHIIA,
COBEPIIUBILIETO MPECTYIUICHUE, SIBISIETCA MPAaBOM Ka)XJOro JIMlia, HE3aBUCUMO OT
€ro MpaBOBOI'0 CTaTyca, B TO BPEMs KaK IOPUINUECKOE 3a/IepKaHUE OCYIIECTBISET
YIOJHOMOYEHHOE Ha TO JHUILO — OpraH J03HaHWS, 03HABaTElb, CIIEI0OBATENb.
Kpome toro, cornacuo cr. 38 YK P®, dakTruueckoe 3aaepxkaHue JTUIA SBISETCS
MEpOW MIPECEUeHUs U OJTHUM U3 OCHOBAHUH, UCKIIOYAIOIIUX MTPECTYIMHOCTD JACSTHUSI.
[IpaBOMEpHOCTh TaKOro 3a/ep:KaHUsl OIpPEAeNsaeTCs PSAJOM YCIOBHM, KOTOpbIE
OJIHO3HAYHO 3aKPeIUTh B CTaThe YT0J0BHOro Kojekca He SIBJISIETCS. BO3MOMHBIM »
[28, c. 280].

[lo muenuto wuccnenoBarens A.M. Papora, «mwis Toro, 4toObl Bpe,
NPUYUHAEMBIA TIPU 3aJep>KaHuU, OBLT TPAaBOMEPHBIM, HEOOXOIUMO COOIOACHHUE
psAlla HUXKEMEPEUUCICHHBIX YCIOBUWA, MOMUMO CTENEHU TSKECTH HAHECEHHOIO
Bpeaa:

— BO-IIEPBBIX, OCHOBAHMEM NPUYMHEHHUS BpeJla BHICTYNAET IOMbITKA

YKJIOHEHUS MPABOHAPYILIUTENS OT JOCTABJIECHUS OpraHaM BIIACTH;

—  BO-BTOpPBIX, HEOOXOAUMO HAJIMYME TOCTATOYHBIX TAHHBIX O TOM, YTO JIULIO
COBEPIIUJIO TPOTUBOIIPABHOE JesHHE. TakuMu JaHHBIMH MOTYT OBITh
MOKa3aHusl CBUJAETENEH, CIellbl, OTHOCAIIHMECS K MPECTYIUIEHUIO Ha
ONleXe, HaXOASIIMecs Yy Jula OpyAus U CpPEACcTBa COBEpUICHUS
IpaBOHAPYIIICHUS;

— B-TpEThHX, MpaBUa MPUYUHEHUS Bpe/a MPH 3a/iepKaHUU HE JIEUCTBYIOT
B OTHOIIEHUH JIMII, HE MPUYACTHBIX K COBEPLICHUIO MMPAaBOHAPYIIEHUS, HO
HAXOJSIIIMXCSI B HEMOCPEACTBEHHOM OJIM30CTH OT 3ajiepkuBaeMoro. B
TakOM ciy4ae JEWUCTBUSI COTpPYIHHKAa OyIyT paccMaTpUBaTHCS 10
npaBWiaM KpaliHell HeoOXOAUMOCTH, OOOCHOBAaHHOI'O pPHCKa WM Kak

MIPECTYIJICHUE;
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— B-YETBEPTHIX, 3ajiepkaHue, O0e3yCIOBHO, BO3MOXKHO U IO HCTEUECHUHU
IPOJOJKUTENBHOTO BPEMEHH C MOMEHTA COBEPIIEHHS MPECTYILICHHUS.
Onnako, HE0OXOIMMO YYUTHIBATh TO, YTO YTOJIOBHAs! OTBETCTBEHHOCTD 32
Kakoe Obl HM OBUIO NPECTYIUIEHHE OrpaHMY€Ha CPOKaMHU JaBHOCTH,
npeaycmorpeHabiMu ¢T. 78 YK P® (nBa rona, mecTs JieT, AECATh JET U
MSTHAALATH JIET TIOCJIE COBEPIUICHUS MPECTYIUICHHS HeOOBIOMN, CpeHen
CTENEHU TSDKECTH, TSHKKOTO WIM O0CO00 TSDKKOTO TMPECTYIICHUS
COOTBETCTBEHHO). Ciie10BaTENbHO, U PABO HA IPUYMHEHHE BPEA MOKET
OBITH pEaNM30BaHO COTPYJHUKOM IOJNHIIMH TOJIBKO B MpeAeNiax 3THX
CPOKOB;

— B-IATHIX, NPUYUHEHUE Bpela NpU 3a[EpKaHUM IPABOHAPYLIUTENS
JNOMYCTUMO TOJBKO B YCIOBHUSX BBIHYKIECHHOCTH. VHBIMH CIIOBamH,
IpaBO Ha NPUYMHEHUE BpEIa HACTYNAeT TOJBKO TOrJAa, KOrjJa He
CWJIOBBIMM METOJAMU BO3JCHCTBUS 3aJ€pKaTh JIMIO HE SBISAETCS
BO3MO>KHBIM,;

— B-IIIECTHIX, MPABOMEPHBIM MPUUYMHEHHUE Bpena OyAeT CUUTAThCS JHUIIb
IIpY MPECIICTOBAHNN KOHKPETHOW LEIU — JTOCTABUTH MPABOHAPYIIUTENS
OpraHaM BJIaCTH, a TAKXKE MPEAOTBPATUTH BO3SMOXKXHOCTh COBEPIICHUS UM
HOBBIX IPOTHBONPABHEIX JesHUi» [26, ¢. 215].

Mmuenue wuccnenoarens A.M. Papora cucremaruszupyer ycioBUS IS
PaBOMEPHOI0 MPUYMHEHMS Bpeda MpHU 3aJepKAaHUU, BKIIOYass OCHOBAHUS IS
NPUYMHEHUS BpeAa, HaJu4yue JAHHBIX O MPECTYIUICHUH, 3allUTy HENPHUYACTHBIX
JUL, YYET CPOKOB JABHOCTH, IMPUHLHUI BBIHYXJAECHHOCTH M KOHKPETHYIO LEJb
JIEUCTBUMH.

OTU yCIOBUS TOTYEPKUBAIOT HEOOXOJIUMOCTH COOJIIOJIEHHS] 3aKOHHOCTU U
CIIPaBEJIMBOCTH IPU OCYIIECTBIECHUH MEP NMPUHYX IEHUS B YTOJIIOBHOM IIPOLIECCE.

Taxke ornuuue Mexay (PakTUUECKUM M MPOIECCyalTbHBIM (FOPUIAYECKUM )

3aJICPKAHUECM 3aKJII0YaCTCA B OTBCTCTBCHHOCTHU 3a HAPYHMICHHUC HX YCJ'IOBI/Iﬁ n

OpOoLEYP.
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TombKkO  yHNOJIHOMOYEHHOE JIMIIO MMEET IIpaBO MPUMEHATH MeEpy
OpUHYXACHUS B BHUAE 3aaepkanus. HempaBomepHoe NpHMEHEHHE 3TOM MephI
HapyIlIaeT HOPMaJIbHOE OCYIECTBICHUE MPABOCYANS U MOXKET NIOBJIEYb YTOJIOBHYIO
OTBETCTBEHHOCTH 10 crathe 301 YK PO.

OTBETCTBEHHOCTh 3a MPEBBIIICHUE MEp, HEOOXOIUMBIX A (HaKTHUYECKOTO
3ajaepskanus, npenycMorpena ctatbsiMu 108 u 114 YK PO, u pacnipoctpansiercs Ha
JOJKHOCTHBIX JIMI, BKJIIOYasl COTPYIHHKOB MPAaBOOXPAHUTEIbHBIX OPraHOB U
BOEHHOCHYXamux. [Ipu mpeBblllieHUU Mep 3a7epKaHus U OOOPOHBI, COJIESHHBIE
UMU MPECTYIUICHUS TOJIJIeKAT COOTBETCTBYIONIEH KBAIM(PUKAIIUY MO YTOJIOBHOMY
Konekcy PO.

To ectb B ciyyae (hakTHUECKOro 3ajep’KaHusi, OTBETCTBEHHOCTb MOKET
BO3HUKHYTb MPU MPEBBIIICHUH MOJHOMOYUN WM NPUYMHEHUU HEMPaBOMEPHOTO
Bpela, B TO BPEMs Kak MPHU IOPUIUYECKOM 3a/I€pKAHUU OTBETCTBEHHOCTh MOKET
OBITh CBsSI3aHAa C HApPYIIEHHWEM MPOLECCYaIbHBIX HOPM M IpaB TPaKIaH,
PETYCMOTPEHHBIX 3aKOHO/1aTE€IbCTBOM.

Jluckyccusi 0 pasnuuusax Mexay (PakTUYecKUM U MPOLeCcCyaTbHbIM
3a/IepKaHUEM IPOJIOJDKAETCS M B HACTOSIIEE BpeMA. OTO JIEICHHUE 3aJEpP KAHUS
00yCJIOBIIEHO MPAKTUYECKUMHU 3HAHUAMHU B 00JIaCTU paCCIe0BAHMS IPECTYIIICHUH,
HO HE BCErga pemaer BCE BOMNPOCHl, BO3HUKAIOIIME TIPU  3aJCpKaAHUU
NOJI03PEBAEMOT 0 JINLIA.

PaccmoTpum  (akTHueckoe 3ajepikaHHe, KOrjaa JIMLIO 3aJepKUBAETCA
HEITOCPEACTBEHHO HA MECTE MPECTYIUIEHUS WM HEITOCPEACTBEHHO Mocie Hero. Kak
ormeyaeT E.A. CemeHOB, <«IaHHBIM OJTalm 3aJepXKaHUs I[OAYaC BBI3bIBAET
3aTPyIHEHHs] KaK Yy NPAaBONPHUMEHMTENEH TaK M YYEHBIX-IPOLECCyalIncToB. Bo
BpeMsi (PaKTHUECKOro 3axBaTa K HEMY MOTYT HPUMEHHUTHCS (U3NYECKOE WIH
MICUXUYECKOE HACUIIME, ONPEIETICHHbBIN MEPUOJ] BPEMEHH 3a/I€PKAHHBIA HAXOAUTCS
«BO BJIACTH» €TI0 CXBATUBIIUX.

JIBYCMBICTIEHHOCTD U PACIUIBIBYATOCTD MOHITHS «(aKTHUECKOE 3a/IeP KAHHIE
NO3BOJISIET  OKa3blBaThb HE3aKOHHOE JIaBJI€HUE Ha  3ajaepkaHHoro. Tak,

COTPpYAHUKAMH IIOJIHOUKW YaCTO MPHUMCHAIOTCA MCEPBI AaAMHUHHUCTPATHUBHOI'O-
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IPOIECCYATHHOTO TPUHYKICHUS K 3aJep>KaHHOMY JIHILy, IOJ03PEBAEMOMY B
COBEpPIICHUH MTPECTYIUICHHUS.

Hepenku cnydan HE3aKOHHOM pa3paOOTKU ONEPATHBHBIMU COTPYAHHKAMHU
3aJIep>KaHHOTO B IETISAX MOIYYSHHs OT HEro He0OX0AUMOM HH(GOPMAIIUU B TEUEHUE
OINPENETICHHOT0 BPEMEHH, IIOCJIe 4Yero JOCTaBISIOT €ro K CIeJoBaTedio,
JI03HABATENIO U OPTaH JI03HaHMs. B 3TOT mepuop 3a/iep>kaHHbId HAXOIUTCS KaK Obl
BHE IMPABOBOrO TMOJS, YTO HE TMO3BOJSAET 3aJepKaHHOMY B TIOJHOW Mepe
BOCIIOJIB30BAThCS MpaBaMu 1ogo3peBaeMoro» [29, c. 71-72].

WccnenoBarens MOSCHSET, YTO «KOPHEM JAHHOW MpPOOJIEMbl BBICTYIAIOT
KOHCTPYKTHBHBIE HEJIOCTATKU YTOJOBHO-TPOIECCYaTbHOTO 3aKOHA, a HMEHHO
CYIIECTBYIONINH TOPSAOK BO30YKIESHUS YTOJIOBHOTO Jena.

Hanpumep, ¢aktudeckoe 3azepkaHUe MPOUCXOAUT HOYBIO, HEOOXOIUMO
BO30YIUTh yrosoBHoe jaeno. OHAKO Ha MPAKTHKE COOJIOCTH MPOILEAYpPY, B TOM
YHCIIe CPOKU MPAKTUYECKU HEBO3MOKHO. CyIIeCTBYIONIUI MOPSII0K BEIpa0aThIBAET
y COTPYIHHMKOB IPaBOOXPAHUTEIHHBIX OPTraHOB MPUBBIUKY K TMEPUOAUICCKUM
MPOLIETYPHBIM HapYIICHUSIM.

MIMEeHHO 3TO MOJTAIKWBAET TOOPOCOBECTHBIX MPABOOXPAHUTENIEH, KOTOPHIE
NpOU3BOAAT (HaKTHUUECKOE 3aJiepiKaHue, HCKaXaTh (akThl B MPOLECCYabHBIX
JIOKyMEHTax, n00 MHAa4Ye CTAaHOBUTCS TshKelee paboTaTh.

He BmomHe sICHO, dYTO CJeIyeT CYUTaTh MOMEHTOM (DaKTHYECKOTO
(¢pusuueckoro) 3ajiep>KaHusl. MomenToM YKa3aHHOTO 3ajiepKaHusl,
MO/I03PEBAEMOr0  CJIEIYEeT CUUTaTh BepOaJbHOE COOOIIEHWE WU JIEUCTBUE
KOMIIETEHTHBIX OPTaHOB, KOTOPBIE peaIbHO MOBIEKIN OrpaHNYEHUE CBOOO/IBI JINILIA.
DTO MOXKET MPOSBIATHCA B MPEITIOKEHUE MPOCIIEIOBATh B MTPABOOXPAHUTEILHBIN
opraH, TPUMEHEHHE (PU3NYECKONW CHUJIbI, NMPUMEHEHUE CIEIUATbHBIX CPEICTB
OTpaHUYEHHUSI TIOJIBUKHOCTH (HAPYUYHHUKHN ).

C aTOro MOMEHTa CleAyeT CYUTATh, UTO MEXK]Y ONEPATUBHBIM COTPYIHUKOM
U TI0/I03pE€BAEMbIM BO3HHUKAIOT MPOIIECCYaJbHbIE MPABOOTHOIICHUS IO JIMHUU

obBuHEHHUE-3ammUTa» [29, c. 72].

30



T.B. I'punieHKO B CBOEM HCCIEIOBAaHUU pacCMaTpPUBAET MPOOIEMBI,
CBSI3aHHBIE C TIPOLIEAYPOM 3aJ€pXKaHUs IOJO3PEBAEMBIX B  COBEPIICHUU
IIPECTYIUIEHUN U UX COOTBETCTBUEM 3aKOHOJATEIIBCTBY.

HccnenoBarens oOpamaeT BHUMAHUE HA HEOJHO3HAYHOCTh B ONPEACIICHUU
MOMEHTAa Hayaja CpOKa 3a/Iep’KaHMs U BBIIEIACT ABA OCHOBHBIX IOAXOJA K 3TOMY
BOIIPOCY.

IlepBpIii 1OAXOA  OTOXAECTBISIET MOMEHT 3axBara C MOMEHTOM
(akTUUECKOro JIMIIEHUsS] CBOOOIbI MEPEABMKEHHS JIUIA, B TO BpeMs KaK BTOPOU
MOJIXOJ CBA3BIBAET 3TOT MOMEHT C BPEMEHEM COCTABJIEHHS IPOTOKOJIA 3aJ€PKaHUS
[11,c. 37].

Kak ormeuaer E.A. CeMeHOB, «O4Y€Hb 4YacTO MpHU 3aJCpPKAHUU JIUI[A
NOJIO3PEBAEMOI'0 B COBEPIICHUM MPECTYIUIEHUS HE OQPOPMIISETCS MPOTOKOM
3anepkanus. Takum o0pa3oM, ¢ MOMEHTa 3axBaTa [0 pelieHus Bompoca 00
YTOJIOBHO-TIPOLIECCYaTbHOM  33JIep>KaHuu - JIMIO, (DaKTHUECKH 3aJeprKaHHOE,
paBOBOrO craryca He mpuodOperaer» [29, c. 72]. Taxxke m W.JL Ilerpyxun
CIPABEMJIMBO 3aMEYaeT, 4YTO «.. CeHYac «3axBaT» MW <IOCTaBJICHUE» JUILI,
[I0JI03PEBAEMBIX B COBEPILICHUH ITPECTYIIICHUH, - KHUYEHHAs 30Ha», TIOCKOJIbKY 3TH
NEHUCTBUSL HE PpErJaMEHTUPOBaHbl HHU AJMUHUCTPATUBHBIM, HH YIOJIOBHO-
poliecCyalibHBIM MpaBom» [18, c. 224].

Muenus uccnenoBareneid, Takux kak E.A. CemenoB m M.JI. Ilerpyxun,
NOTYEPKUBAIOT IPOOJIEMBI, CBSI3aHHbIE C HEO(DOPMIIEHHEM MPOTOKOJIA 3a/1epKaHUS
U HEICHOCTBIO TMPAaBOBOIO CTaTryca JUL, MOJABEPrimuxXci (PaKTUYECKOMY
3agepkaHuto. VX 3aMedaHus yKa3plBalOT HAa HEOOXOAUMOCTbH  YIYUIIEHHS
3aKOHOJATENbCTBA WU PEryJUPOBAHUS MPOLENYpP 3aAep>KaHMs, 4YTOOBI M30€XKaTh
«HUYEHHBIX 30H» B MPaBoBOil chepe. OHM MOTHUMAIOT BasKHBIE BOIIPOCHI O 3aIIUTE
npaB 3a/€p>KaHHbIX U 00ECNEYeHUH 3aKOHHOCTH JIEHCTBUM MPaBOOXPAHUTEIbHBIX
OpraHoB

E.A. CeMEHOB CHpaBeIMBO 3aMEYACT, UTO «CKJIAABIBAECTCS CUTYaLMsl, IIPU
KOTOpO# 3aXBau€HHOE JIUII0 00J1a/1aeT MpaBaMu U 00sI3aHHOCTSIMU TTOJI03PEBAEMOT O,

HO MOXCT HMH BOCIOJIb30BATLHCA TOJBKO IIOCJIIC COCTABJICHHUA IIPOTOKOJIA
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3anepkanus. B urore nuio, GakTuyecku 3a7epKaHHOE U JOCTABICHHOE B OpraH
JIO3HAHMs, K I03HABATEIIO WIH CIIEIOBATEINI0, CTATyC ITOJA03PEBAEMOI0 MOXKET U HE
npuobpectd. JlaHHass cuTyalnMs CBHJETEIbCTBYET O Ipo0ere MpaBOBOIO
PEryJIMPOBaHMS CTaTyca JIMIA, 3aJiep>kaHHoro paktuaeckn» [29, ¢. 72].

Takxe 1 YIIOJITHOMOYEHHBIN 110 IIpaBaM 4esioBeka B PD roBopur o JaHHOU
npoosieMe, OTMeuas, 4TO «4eJIOBEKa MOTYT IpENpOBOIWUTH B OTAEN MOJIULMH,
3alpeTHB €ro MOKHJIaTh, XOTA 3aJepKaHUeM JTO CUMTaTbCi HE Oyer.
CooTBETCTBEHHO, HE OyJIET COCTaBIIEH U IPOTOKOI 3ajepxanus. [IpaBoBoii cTaTyc
3aJIep’)KaHHOrO0, HO Kak Obl M HE 3aJep’KaHHOrO JIMIA OCTAHETCS B MTOre
HeolnpeeNneHHbIM. UelloBeK B TaKOM JBYCMBICIICHHOM ITOJIOKEHUU IOJIHOCTBIO
oecripaBen» [12].

3asBIiIeHHUs Y TOJITHOMOYEHHOIO I10 ITpaBam yesioBeka B PO n1ononHsoT paHee
BBICKa3aHHbIE MHEHUS MCCIIEIOBATENEH, MOATBEPKAAs CYIIECTBYIOUINE MPOOIEMBI
B MpoleAypax 3aJepkaHusd. YKa3zaHHe Ha TOT (DaKT, YTO UYEIOBEK MOXKET OBbITh
OPENpPOBOXKACH B OTHAET MOJMHIMH Oe3 OpOopMIICHHS MPOTOKOJIA 3aJep>KaHus U
SICHOT'O OIIPEAEIIEHUS €r0 IIPAaBOBOI0 CTATycCa, MOAYEPKUBACT HEOIIPEACICHHOCTD U
PUCKHM, CBsi3aHHbIE C (DAKTUYECKUM 3aJepKaHMEeM. OTO IOATBEPXKIAET
HEOOXOAMMOCTh JaJbHEMIINX YCUJIUN IO YJIYYIIEHUIO 3aKOHOJATENbCTBA U
OpPaKTUK 3a7epXkKaHus, 4YTOObl O00ECHEeYMTh 3alUTy NpaB 3aJepKaHHbIX U
IIPO3PAaYHOCTh ACHCTBUH IIPABOOXPAHUTEIIBHBIX OPTaHOB.

C.b. PoccuHCKMI OTMEYaeT, 4YTO «BBEACHHE MOHATHS (HAKTUUECKOTO
3aepKaHusl M aKIEHTUPOBAHME BHUMAaHUS NPABONPUMEHUTENS HAa TOM, YTOOBI
YUMUTBIBAJICS €T0 CPOK, CBA3AHO CO CTPEMIICHHEM 3aKOHOAATEISI B PAMKAX YTOJIOBHO-
IIPOLIECCYAIBHOTO IIpaBa MNPUBECTH B COOTBETCTBHE MEXAaHHU3M 3aJEpKaHUA
ycraHoBiieHHOMY KoHnctutynueit Poccuiickoit ®enepauuu NogoKeHHI0 0 48-
4acOBOM CpOKE€ OrpaHHYEHHs TIpaBa Julla Ha CBOOOAY U  JIMYHYIO
HEMPUKOCHOBEHHOCTh 0€3 CyAeOHOro pemieHus MU OO0eCleYeHMH HTOro Juua

COOTBCTCTBYIOIIMMHU IIpaBaMH HCE3aBHUCHUMO OT €TI0 IIPOOCCCYAJIBHOI'O CTaryca»

[27, c. 30].
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Cpenu uccienoBaTeneil CyecTByeT HECKOIbKO TOUEK 3PEHUSI OTHOCUTEIBHO
IIPaBOBOI'0 PEryJIUPOBaHUS (PaKTUUECKOTrO 3aIep KaHusl.

[To ogHOI U3 HUX, (PaKTUUECKOE 3a/IepKAHUE JOJKHO PACCMATPUBATHCS KaK
4acTh YIOJIOBHO-TIPOLIECCYAJIBHOTO 33I€pKAHUS U moAnanath nog Hopmel Y IIK PO.
Taxoit mo3uruu npunepxuBaercs, Hanpumep, E.H. Apecrosa [2, c. 18].

[To npyroii Touke 3peHus, 3aJiepKaHne ciaenyeT YHU(UIIMPOBATh KaK €UHBIH
WHCTUTYT, IJI Yero Mpeljaraercs pa3padoTaTh OTIENbHBIA HOPMATHUBHBIN aKT.
Taxoro muenus npuaepkubaercs 0.5, Uynunkun [44, ¢. 177].

Tperbst TOuKa 3peHUs PUAEPKUBAETCS TOrO, UTO (PAKTHUECKOE 3ajepKaHne
JOJKHO PEryJupoBaThCsl CHEUUATbHBIMU MPABOBBIMU aKTaMHU, OMPENEISIONIMMU
JeSATEbHOCTDh MPaBOOXPAHUTENIbHBIX OpraHoB. J[aHHO€ MHEHHE BBICKA3bIBACT, B
gactHoctH, JI.U. JlaBmapenko, JLII. ITnecuera [20, c. 95]. Tak, mcciemoBaTenb
npeasiaraeT BHECTH OT/ACIIbHBIC MTOJOKEHHUS, PETYIUPYIOLIHUE BOMPOC (PAKTUUECKOTO
3a/iep’KaHusl, B TAKWE€ HOPMATHUBHO-TIPABOBBIE aKThl, Kak DenepanbHblid 3aKoH «O
nosumun» [42], denepanbHbiii 3aK0H «O0 ONIEPaTUBHO-PO3BICKHON JIEATEILHOCTH
[43], Denepanbublit 3akoH «O BOWCKax HAIMOHAJIBHOW TBapauu Poccuiickoit
Ddeneparmmy» [41].

Kaxnas u3 3THX TOUEK 3pEHHs] UMEET CBOM apPryMEHThI M MOXET OBITh
paccMOTpeHa ¢ mo3uiuu 3PPEeKTUBHOCTH, MPABOBOM SCHOCTH U COOJIOJICHUS MPaB
Y 3aKOHHBIX UHTEPECOB rpaxkaH. B KOHEUHOM HUTOre, ONpeIeIeHUE ONTUMAIBLHOTO
MoJX0/a K PEryJMpoBaHUI0 (PaKTUUYECKOro 3ajiep>KaHusl TpeOyeT BHUMATEIHHOTO
aHamu3a W OalaHCUPOBKM HMHTEPECOB IMPABOOXPAHUTEIBHBIX OpPraHOB U
IPaKJAHCKOIO OOILECTBA.

Mgl pazgenseM BTOPYIO TOYKY 3pEHHS M TOjaraeM, 49ro (hakTHIeCKOoe
3a/iep;KaHue TOKHO PEryJINPOBATHCSA OTACIbHBIM HOPMATUBHBIM aKTOM.

Takum o0pazom, 3aaepkaHue JHIA, TMOJ03PEBAEMOTO B COBEPIICHUU
NPECTYIUICHUS, SBISETCS BaXXHOM MeEpol NPUHYKICHHS, HEOOXOAUMOM st
oOecrieyeHus: HEOTBPATUMOCTH YTOJIOBHOM OTBETCTBEHHOCTH W MPEIOTBPAIICHHUS
npectyrieHui. B ucropun ero pa3Butus 3aJepKaHue W3HAYAIBLHO BO3HUKIIO KaK

YacTh TMOJIMLEUCKOM JESITeIbHOCTH, HO CO BpEMEHEM MpUOOpeso CcTaTyc
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CaMOCTOSITEJILHOM YTOJIOBHO-TIPOIECCYabHON Mepbl. DaKTUYECKOE 3ajiepiKaHue,
IPEANIECTBYIONIEE MPOIECCYaTbHOMY, BCErJa HEOOXOIMMO M HUMEET BaXKHOE
3HA4YCHUE JIJIs1 PACKPBITUS MPECTYIUICHUM, XOTsI HE BCETJa Cpa3y sSICHA MPUYACTHOCTh
3anep:kanHoro. OaHAKO, HECMOTPSI Ha BAXHOCTh (PaKTUUYECKOTO 3aJCpKAHUS, €r0
pEryJaupoBaHUE B paMKaX yrOJIOBHO-IPOLIECCYaTbHOIO 3aKOHOAATENHCTBA OCTAETCS
HEJOCTATOYHO OMNPENEIICHHbIM M YETKO HE Pa3rpaHUYEHO OT IPOILIECCYaTbHOTO

3aepKaHus, 4To TpeOyeT BHECEHUSI M3MEHEHHI B 3aKOHOAATENbCTBO.

2.2 Cpoku 3ajep:kaHusi W TpPeOOBaHUS K €ro MpoleccyaJIbHOMY

o(opMIIEHH IO

Packpoem mpouieccyaabHoe 0HOPMIIEHHE U UICUUCTIEHUE CPOKOB 3a1€PKAHUS
IIOJI03PEBAEMOT 0.

IIpexne Bcero, ormeruM, 4yto cT. 92 VIIK P® pernameHTHpyeT mopsaok
3a1epKaHus IOL03PEBAEMOTO.

Tak, cornacuo 4. 1. ct. 92 VIIK P®, nocne noctaBieHus Mo03peBaeMoro B
OpraH J103HaHUS WM K CIIEJOBATENI0 B CPOK He Oosee 3 yacoB JOKEH OBITh
COCTaBJIEH NIPOTOKOJI 3a/JE€pXKaHUsI, B KOTOPOM JIE€JIAETCSI OTMETKAa O TOM, 4TO
I0JI03PEBAEMOMY pa3bsACHEHBI IIpaBa, npeaycmorpeHnsie ct. 46 YIIK PO [35].

Takxke, cornacHo 4. 1.1 VIIK P®, B cinydae, ecnu 3allUTHUK y4acTBYET B
NPOU3BOJCTBE IO YrOJOBHOMY J€1y C MOMEHTa (PaKTUYECKOTo 3aJiepiKaHMs
[10JI03PEBAEMOTI0, €T0 YYaCTHE B COCTABJIEHUH MPOTOKOJIA 3a€pKaHUs 00A3aTEIBHO
[35].

B 4. 2 ct1. 92 VIIK P® oTmMedeHO, 4TO B IPOTOKOJIE YKa3bIBAKOTCS:

— JlaTa ¥ BpeMs COCTaBJIECHHUs MPOTOKOJA,

—  J1aTa, BpeMsl, MECTO, OCHOBAHUsI U MOTHUBBI 3a/IEPKAHUS I0I03PEBAEMOTO,

— PEe3yJIbTAThl €ro JIMYHOIO OOBICKA

— Jpyrue oOCTOSITENbCTBA €r0 3aJepKaHus.

[IpoTokon 3aaep:kaHusl NOANMCBHIBAECTCA JIMLIOM, €ro COCTAaBUBLIMM, U

nojo3peBaeMbim [35].
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Cormacno 4. 3 ct. 92 VIIK P®, 0 npou3BEIEHHOM 3aJI€pKaHUU OpraH
JO3HAHUS, JO3HaBaTellb WM CJEN0oBaTelb O05f3aH COOOLIUTH MPOKYpOpy B
MMICbMEHHOM BHJE B T€UEHHE 12 4acoB ¢ MOMEHTA 3aJEPHKaHUS MOJ03PEBAEMOrO
[35].

3ajepkaHue MOJ03PEBAEMOr0 TMPEACTaBiIsieT CcOOOM KpPaTKOBPEMEHHBIN
apecT, KOTOPbI OrpaHuunBaeTCa cpokoM 110 48 yacoB. Llenb Takoro 3aaep;kanus
COCTOMT B IIPOBEPKE IPUYACTHOCTA MOJO3PEBAEMOIO K  COBEPLICHUIO
NPECTYIUIEHUSI, HO HE B IMOJYYECHUM INPU3HATEIbHbIX MOKazaHui. OnHaKko, Ha
NIPAKTUKE BO3HUKAIOT MPOOJIEMbI C MPUMEHEHUEM ATOM Mephbl MPOLEeCCyalbHOrO
NPUHYKICHUS.

Kak Obu10 OTMEUYEHO BHIIIE, OJIHA M3 TaKUX MPOOJIEM CBsI3aHA C Pa3IUUYUEM
MEXIy (PaKTHUECKUM U IOPUIMYECKUM acleKTamu 3ajepxkaHus. DakTudeckoe
3a/iep KaHue BKIIIOYAET B ce0s (PU3NUYECKYIO0 TOMMKY M JOCTABKY MOJ03PEBAEMOI0 B
OpraH paccieloBaHus, B TO BpeMsl KaK IOPUANYECKOE 3aJEpKaHUE MPEIIOIaract
IMPUHATHE  TMPOLECCYaTbHOIO  PEIIEHHS O  KPAaTKOBPEMEHHOM  apecTe
I10103PEBAEMOT 0.

B muckyccunm 0 mpaBOBOM pEryJIMpOBaHUM 3aJEpKaHUs I1OA03PEBAEMOrO
HAO0JIIOIaeTCsl  pa3HOrjJacue OTHOCUTEIBHO TOro, KOrJa ClelyeT HayuHaTh
UCYHUCIIEHUE CpOKa 3ajepkanHus. OIHA aBTOPHI MPEIIAraloT HAYMHATh UCYUCIIEHUE
C MOMEHTA JIOCTaBJICHMS JHMIA K CIEIOBATENI0 WIM JO3HaBaremwo. [lpyrue xe
apTYMEHTHUPYIOT, YTO C MOMEHTa (PaKTUUECKOro 3aJiepKaHusl, JTOCTaBJICHUS U
opopMIICHUSI TPOTOKOJA JOJDKHBI HAYMHATHCS COCTABHBIE YAaCTH YIrOJIOBHO-
IIPOLIECCYAIBHOTO 3a1€PKAHUS.

Kak ormeuaer M.A. I1natonoB, «cormacHo m. 11 ct. 5 VIIK P® 3anepxanue
MOA03PEBAEMOr0 — 3TO MEpa MPOLECCYATbHOr0 MPUHYXKIECHUS, MPUMEHSIEMAas
OpraHoM JI03HaHMS, JIO3HABATENIeM, CIIeJIOBaTelIeM Ha CPOK He Oojee 48 4acoB ¢
MOMEHTa (haKTHUECKOro 3aJiep)KaHus JHIa MO TOJO03PEHUI0 B COBEPIICHHUU
npectymienus. [lpu stom cornacHo m. 15 stoir ke crarbu YIIK P® momeHnT
(dakTHUUeCKOro 3aJep>KaHus SBISETCS MOMEHTOM, MPOU3BOJAMMBIM B TMOPSJIKE,

yctanoBjaeHHOM YIIK P®, paktuueckoro nuieHusi CBOOOIbI EpEABUKEHUS JTUTIA,
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M0JI03PEBAEMOI'0 B COBEPIICHUM MpeCcTyIuieHus. Takum o0pa3oMm, Mbl MOXKEM
yBuzeTh, 4To B YIIK P® umerorcs pacxoxkIeHHs MEXAYy TEPMUHAMH «MOMEHT
(haKTHYECKOT0 3aJAePKAHUD) U «MOMEHT IOPUINUYECKOT0 3aI€PKaHUS.

YTOJIOBHO-TIPOLIECCYAIBHBIM ~ KOJAEKC  HE  PEIVIAMEHTHUPYET  IOPSIOK
(paKkTHUECKOTO 3aJepKaHus, a PEryIHPYyeT MOPSI0K IOPUINIECKOTO 3a1ep:KaHus C
MOMEHTa JOCTAaBJICHMs IOJ03PEBAEMOI0 B pACCIECNyEMBbI OpraH, I'Z€ B TCYCHUE
TPEX 4acoB CJIE0BATEIEM WM J03HABATEIEM JOJDKEH ObITh COCTABJIEH MPOTOKOJL.
Taxkum oOpazom, Mbl MOXXeM yBUaeTh, uTo B YIIK P® HeoOxomumo 3akpenuTh
HOpPMY, YKa3bIBAIOILYI0 HAa HEOOXOAMMOCTh HE3aMEIJIMTENBbHOIO JOCTaBJICHUS
3aIep>KAHHOr0  [TOA03PEBAEMOr0 K CIEIOBATENI0 WM B OPraH JO3HaHUSA»
[25, c. 617].

IIo muennro A.B. I'puHeHko, cnenyer «3akpenuth B 4. 1 cr. 92 VIIK P®
HOJI0KEHHUE O TOM, YTO Mociie (PaKTUYECKOro 3aJepKaHus MOJ03PEBAEMOI0 B CPOK
He Oosnee 3 4acoB OH JOJDKEH OBITh JOCTaBJIE€H B COOTBETCTBYIOLIMW OpraH H
COCTAaBJIEH IIPOTOKOJ 3aJ€pXkKaHUs C Pa3bICHEHUEM I0J03pEBAEMOMY IIPAB,
peritameHTHpoBaHHBIX CT. 46 YIIK P®, m obecrieueHneM uX pean3aium)
[10, c. 31].

H.B. Azapenok n A.A. /IaBIeTOB OTMEYAIOT, YTO «3ajJada 3aKOHOAATEIs
COCTOMT B MAKCUMAJIbHOM COKpAIllCHUM BPEMEHHOI'O MHTEpBaIa MEXAY IOMMKOM,
3axBaTtoM Juia ((QU3MYECKUM 3aJepKaHMEM) U COCTaBJIEHHMEM MPOTOKOJIA
3ajiepKanus (FOPUIUYECKUM 3ajiepkanuem)» [1, c. 9].

M., IlimatoHOB OTMEYaer, 4To «yKa3aHue B IIPOTOKOJIE BPEMEHU HE
«(axTUYECKOro 3aiepKaHUI», & KIOPUIUYECKOI0 3a/1epKaHUs», MOXKET MOBJIEYb 32
co0oi1 mpolieccyaabHble OCIEACTBHUSA, TAK P PACCMOTPEHUU CY MOXKET IPU3HATH
IIOJIYYEHHBIE JTOKA3aTENbCTBA OT 3aJePKAHUSA MMOA03PEBAEMOr0 HEIOIYCTUMBIMUY
[25, c. 618].

Cnenyer OTMETHTh, YTO aKUEHT MWCCIEAOBATENsIMH JEJIaeTcd U Ha
HEOOXOAMMOCTH COKpAIlleHUsT BPEMEHHOTO MHTEpBala MEXIy (PakTHUECKUM U
IOPUANYECKUM 3aJCpKAHUEM JUIA  YIIYYIIEHHUS IPOLECCYaJbHOM IPAaKTUKU U

oOecrieucHu MMPaBUJIIBHOI'O M 3aKOHHOI'O XOJa pacClI€IOBaHMUA. OTMeqaCTCH, qTo
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yKa3aHUE€ BPEMEHU B IMPOTOKOJIE JOHKHO OTpakaTb MOMEHT HOPHINYECKOTO
3a/iep>KaHusl, YTO UMEET 3HAaUCHUE MPU PACCMOTPEHUH Jieia CYJIOM U OIpeeieHUN
JIOMYCTUMOCTH JOKA3aTEeIbCTB.

B nmpakTuke TOpPUMEHEHHsS  YrOJIOBHO-TIPOLECCYalIbHBIX HOPM  4acTo
BCTPEUAETCA PA3JIUYHOE TOJIKOBAHME M HCYUCICHHE CpOKa 3ajep>KaHus
M0103PEBaEMBbIX.

[IpakTuka mokas3bpIBaeT, YTO MPABOOXPAHUTEIIbHBIC OPTaHbl YaCTO (PUKCUPYIOT
BpeMs JIOCTaBJICHUSI TIOJ03PEBAEMOr0 B OpraH paccieioOBaHUS B IIPOTOKOJIE
3a/iepKaHus. DTO TOPOXKIAeT TMPOoliecCyalbHbIe CIOPHI, KOTJa I0/103peBaeMbIe
OCTIapUBAIOT MPABUIBLHOCTD MOACYETAa BPEMEHH MX 3aep>KaHMUs.

B oxHom u3 ciiydaeB, kKorja B MPOTOKOJIE ObUIO yKa3aHO HEBEPHOE BpPeMs
dbakTUYecKoro 3ajep:kaHus, Ccyabsi BopoHexckoro o0nacTHOro cyaa B
aneJuUISIIUOHHOM TOCTAaHOBJIEHUU PEIIWI, YTO IS MPOIECCyalbHBIX Iene
MOMEHTOM 3aJIep>KaHusl SIBISIETCSI MOMEHT COCTaBJICHUSI MPOTOKOJA 3aJepKaHUs
[3].

B 1pyroMm caydae 3alMTHHUK TI0JI03pEBAeMOro IpU  OO0KaJIOBaHUU
MIOCTAHOBJIEHUA CyabU HkHEneBUIIKOTo pailoHHoro cyaa Boponexckoit odmactu
0 TPUMEHEHMH K HEMYy Mephl NpPECEUYCHHUs TMOJHSII BOMPOC O 3aKOHHOCTHU €ro
3a/iepKaHusl, yKa3blBas Ha TO, UTO B MPOTOKOJIE OBLIO YKa3aHO BpeMsl 3ajiep KaHus
KaK MOMEHT JIOCTaBJICHUS TI0JI03PEBAEMOr0 K CIIEIOBATEN0, a He Bpems
(haKTUYECKOT0 JIUIIEHUSI €ro cBOOOAbI mepenBrkeHus. OMHAKO aneuIsIIIuOHHBIN
cyn BopoHexckoro 06;1acTHOTo Cy/ia OTKJIOHHII JJOBOJIBI aJIBOKATa, CChUIASICh Ha TO,
YTO CPOK 3aJepKaHus HE HAPYIIIEH, TaK KaK X0JIaTaliCTBO Cea0BaTels 00 n3dbpanuu
MEphbI MPECEUCHUSI B BUJIE 3AKITIOUEHHUS MO CTPAXKY MOCTYNHIIO B CY/1 10 UCTEUEHUS
48 yacoB C MOMEHTa 3aJiep’KaHMsi, © HA MOMEHT PacCCMOTPEHHUS XOJaTaiicTBa
cyneOHOe 3acefaHue eie He Hadaaoch [4].

Paccmorpum emé oqun npuMep. B pamkax paccienoBaHusi yroJoBHOTO Jiea
No 566712 B CneactBeHHOM komuTeTe ['maBHOro ympamieHus CieiacTBEHHOrO
koMutera Poccun 1o AnTaiickoMy Kparo IMOCTyIujaa *kajgoda OT OOBHHSIEMOTO

AHTOHsIHa. B cBoell )kano0e OH yTBepKAall, 4To €ro (akTU4YeCKH 3a7epkKaju B 6
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4acoB yTpa, OJITHOBPEMEHHO C HauajaoM 0ObIcKa B ero >xuiuiie. [Tocie HeCKOMbKUX
4acoB OOBICKa €ro JOCTAaBWJIM B YNPAaBICHHE YIOJOBHOTO PO3bICKAa AJITAWCKOIO
Kpas, Haxondueeca Ha paccroguu O6onee 100 kunomerpoB ot ero noma. Ilocie
ATOTO0 C HUM TPOBETH JUITUTEIBHYIO Oecely, U TOJBKO BEYEPOM €ro JOCTABWIN K
CJIEJIOBATENI0, KOTOPBIA COCTABWII IPOTOKOJ 3a/IepKaHus U yKa3all, 4To 3aJeprKall
€ro Ha MPOTSHKEHUU 3 4YacoB C MOMEHTA JOCTABKH K HEMY. YUHWTBHIBAs, YTO K
MOMEHTY TMOJa4yH KaJoObl B OTHOLIEHWH OOBUHSAEMOro yxe Oblia u30paHa u
HEOJHOKPATHO MPOJIEBAIach Mepa MPECEUEHUs B BUIE 3aKJIKOUYEHUS IO CTPAXKY,
*ao0a Oblaa oTkIoHeHa [32].

B kadectBe MNPOTHMBOIOJIOXKHOTO TMPUMEPA  MOXKHO  PACCMOTPETH
Omnpenenenne CK mo yromoBHbiM nenaM IlepBoro kaccammoHHOro cyja oOIiei
ropucaukiu ot 25 ampenst 2023 r. mo geny Ne 7Y-2792/2023[77-1817/2023],
corinacHo kotopomy «25 uroHs 2021 roga FO.M. Ilerepcon Oblna 3aaep:kaHa B
nopsiake cr. 91 VYIIK P®, mporokon cocraBien B 00 wacoB 25 munHyT (T. 1
n.1a. 147.152). Ognako, Kak CaeayeT U3 MaTepralioB YyTOJIOBHOTO Jiena, (pakTHIecKu
KO.M. Ilerepcon cormacHo pamopty omepatuBHoro corpyanuka C./[.B. Obina
3aaep-kana B 13 yacoB 50 munyT 24 uronst 2021 roxa (1. 1 1.a. 15). [Tockonbky cpok
3aIep’KaHMsl BKJIIOYAETCS B CPOK CONEPXKAHUS IMOJ CTPaXKEW, TO €CTh MEPBI
peceueHus, KOTopas 3aCUUTHIBAETCS B CPOK JIMIIIEHUSI CBOOOIbI B COOTBETCTBHUH CO
ct. 72 YK P®, nenwr 3amepxanus FO.M. Ilerepcon - 24 wurona 2021 rona,
HEOOXOIUMO 3ayecTh B CPOK cojiepkaHus ee moja cTpaxeid. Ha ocHoBanuu
U3JI0KEHHOT 0, pYKOBOJICTBYSICh CT.cT. 401.14, 401.15 YIIK PO, cyneOnas kosierus
OMpeNleNnia; KAaCCAallMOHHYIO kKajloOy U JIONMOJHEHUS K HeW OCyXIAECHHOU
IO.M. Ilerepcon ymoBierBoputh 4acTtuyHO. IlpuroBop HoBomMOCKOBCKOTo
patiorroro cyna Tymsckor obmactu oT 25 okTa0ps 2021 romga u anemIsSIuOHHOE
onpezaenenne Tynbckoro obmactHoro cyaa ot 18 ampens 2022 rona B OTHOIICHUH
KO.M. Tletepcon u3MeHUTH: 3a4ecTh B CpoK JuiieHus: cBooonasl FO.M. Ilerepcon
JeHb ee pakTrueckoro 3ajaepxkanus - 24 utons 2021 roga. [lonyiieHHbIE CyaoM
NEpBOM HMHCTAHUHUHM, W HEYCTPAHEHHBIE CYAOM ameJUIALMOHHOW WHCTAHIIUU

HAapyHICHHA YTI'OJOBHOI'O 3aKOHA SABJIAIOTCSA CYIICCTBCHHBIMHU, ITOBJIMABIOMMH Ha
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UCXOJI JIeNa, B CBSI3U C YeM, CyJeOHasi KOJUIETUsS CYMTAET HEOOXOUMBIM MPUTOBOP
U aneuiauoHHoe onpesenenue B otHomennu KO.M. TlerepcoH u3BMEHUTh B 4acTu
3a4eTa B CPOK HaKa3aHUs JaThl (pakTUUecKoro ee 3ajepxanus - 24 utons 2021 roga»
[23].

[IpuBeném emé onun npumep — Omnpenenenne CK mo yrojsoBHbIM jenam
ITepBoro kaccanmmoHHOT0 cyaa oomel ropucauknuu ot 03 okTssops 2023 . mo aemy
Ne 7VY-10715/2023[77-4737/2023]: «Cormacio 4. 3 cr. 72 YK P® Bpems
coJiep KaHMs JIUIA MO CTpakel 10 cyaeOHOro pa3ouparenbCcTBa 3aCUUTHIBACTCS B
CPOKH JIMIIIEHUS CBOOOJBI M B cOOTBETCTBUM ¢ 4. 3 cT. 128 VIIK P® mpu
3aiep)KaHUM  CPOK HCYHUCISIETCS C MOMEHTa (aKTUYeCKOoro 3ajaepkaHusa. B
HapylIEHUE BbIIIEYKa3aHHBIX TPEOOBAaHUM 3aKOHA CYJIOM HE 3a4T€H OCY>KIECHHOMU B
CPOK OTOBIBaHMS HaKa3aHuUs JeHb (pakTuueckoro 3aaepxxanus I'.B. CkBopuosoil. B
CPOK CTPaXXy 3a4TE€HO BPEMs COAEPKAHUS OCYKJAECHHOW MO CTpaxeu ¢ 3 siHBaps
2023 r, B TO BpeMsl KaKk U3 MaTepuajoB Jela CIENyeT, YTO OHA (paKTHUYECKH ObLIa
3aaepkana 2 siuBaps 2023 r. [Ipu ycTaHOBIEHHBIX OOCTOATENLCTBAX, CY/EOHbIE
pElIeHHs MOJIeKAaT U3MEHEHHUIO, B CPOK OTObIBaHMS HakazaHus ['.B. CkBopIiioBoii
HEOOXO/IMMO 3a4ecCTh JCHb (PaKTUUYECKOro 3ajaepkaHusi - 2 sHBaps 2023 r. u3
pacueTra B COOTBETCTBHH C MOJOKEHUAMU M. «O» 4. 3.1 cT. 72.1 YK P® ogun nesp
collepKaHUsl MOJ CTpaked 3a moJaTopa JHS OTOBIBAaHUS HaKa3aHUS B
UCIPABUTEIBHOW KOJIOHMM o0miero pexkuma. Ha OCHOBaHMM M3JI0KEHHOTO H
pykoBoncTByACH cT.cT. 401.14, 401.15 VIIK P®, cynebHas koyierusi onpeaenuia:
KacCallMOHHOE TMpEACTaBICHHE 3aMecTuTenss npokypopa llenszeHckoil oOnacTu
O.I'. CeeroBoro ynoBierBoputh. [lpuroBop IlepBomaiickoro pailoHHOrO cyna
r. [len3st or 30 mapra 2023 r. u anemwsimuoHHoe omnpexaeneHue [leHzeHckoro
obnactHoro cyna ot 7 utoHs 2023 r. B orHomieHuu ['.B. CkBOp110BOM U3MEHUTH: B
cpok Hakazanus [.B. CkBopiioBo# 3adecTh Bpemsi (HhaKTHUECKOTO 3ajep>KaHus —
2 auBaps 2023 1. U3 pacueTra OJIUH JIeHb COCPKAHUS MOl CTPAXKEH 3a MoJITOpa THS
OTOBIBaHMS HaKa3aHWs B HCIIPABUTEIBHON KOJOHHH 001Iero pexuma [24].

Tak, B mpecTaBICHHBIX MPUMEPAX MOMEHTOM 3a/IepKaHusl ObLJT yCTaHOBIICH

HUMCHHO JICHb q)aKTI/I‘ICCKOFO 3aJICpKaHus.
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OTU npuMepsl JEMOHCTPUPYIOT pa3HOOOpa3ve TOJKOBAHUS M MOHHUMaHUS
3aKOHOJATENbCTBA B MPAKTUKE CYACOHBIX PELICHUN U 00kKaTOBaAHUIA.

Cnenyer OTMETUTh, YTO «IpOUEAYypa 3aJepKaHHUs I0JI03PEBAEMOro,
pernamentupoBanHas rinaBoi 12 YIIK P®, umeer cneayronuii nopsaok:

— Oprassbl J03HaHUS, CIEA0BATEIN MOTYT 3aJ€pKaTh MOJ03PEBAEMOI0 MpHU

HaJIMYMU OCHOBAaHMM, NpeyCMOTpeHHBIX B cTaThe 91 VIIK PO;

— B TEYEHHE 3 4YacoB IMOCJIE JOCTAaBJIECHUS I10J03PEBAEMOI0 B OpraH
JIO3HAHUS WM TEpe]] CIeA0BaTeNeM JOKEeH ObITh COCTaBJIEH MPOTOKOI
3a/1ep>KaHusl, B KOTOPOM OTpa)k€HbI MpaBa Mo0103pEBAEMOrO M0 cTaThe 46
VIIK P®;

— TPOTOKOJI JOJKEH coepxaTh MH(GOPMALMIO O JaTe, BpEMEHH U MecTe
3a/iepKaHusi, OCHOBAHUSX U MOTHBAX 3aJI€PKAHUS, PE3YJIbTAThl TUYHOTO
oObicCkKa W  Jpyrue oOcTosiTenbcTBa  3ajepkanusa.  [IpoTtokon
MOAMUCHIBAETCA JIULIOM, €r0 COCTABUBILKMM, U CAMUM MO 03PEBAEMBIM;

— OpraH JI03HaHWs, JO3HABATElIb WU CJEI0BaTelb O0S3aHbI YBEIOMUTH
OpoOKypopa B MUCbMEHHOM ¢opMe B TedeHHe 12 yacoB ¢ MOMEHTa
3a/iep KaHus;

— MOJI03pEBAEMbIN JTOJKEH OBITh JIONPOIIEH C COOMI0eHuEM TpeOOBaHUM
crarei 46, 189 um 190 VIIK P®. Ilepen nHauamoM pgompoca emy
OpeloCTaBIseTCs  CBUJAHUME  C  3AUIMTHUKOM  HA€IWHE U
KOH(puaeHIManbHO. [IpoaomKUTENBPHOCTh CBUJAHUS MOXKET OBITh
OrpaHUYEHA J03HABATEIEM WJIM CJEI0BATEIEM MPU HEOOXOJUMOCTH C
pEeABAPUTEIBHBIM YBEOMJIEHUEM MOJ03PEBAEMOTr0 U €ro 3al[UTHUKA;

— TIOJ03pEBAEMbIi MOXET OBbITh MOABEPTHYT JHYHOMY OOBICKY B
cootBeTcTBUM co cTaThelt 184 VIIK PDy [8, c. 249].

Urak, B coorBercTBuu ¢ 4 cT. 92 VIIK P®, nomo3peBaemblii 10IKEH OBITH
JIOTIPOIIIEH B COOTBETCTBUU C TpeOOBaHUSIMU 4. 2 CT. 46, cT.cT. 189 1 190 VIIK P®.
Jlo Hayasia Jomnpoca noJ03peBaeMoMy IO €ro Npock0e o0ecreynBaeTcs CBUIaHNuE C
3aIIUTHUKOM HaeAuHe U KoHpuaeHuuanbHo. B cioydae HeoOXoauMocTu

NPOU3BOACTBA IPOLECCYalIbHBIX JEHCTBUH € YYacTHEM IIOJO3PEBAEMOIO
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MPOJIOJDKUTEIBHOCT CBUJAHUS CBBIIIE 2 YacOB MOXKET OBbITh OrpaHUYeHa
JI03HABATEJIEM, CIIEIOBATENIEM C 00s3aTENIbHBIM MPEABAPUTENBHBIM YBEIOMIEHUEM
00 3TOM N0JI03PEBAEMOI0 U €r0 3alllUTHUKA. B m000M citydae mpooKUTENBHOCTD
CBUIaHUS HE MOXeET ObITh MeHee 2 gacoB [35]. [Ipu 3TOM BO3MOKHOCTH OTJIIOKHUTH
HEPBBIN TONPOC TOA03PEBAEMOro Ha Oosiee MO3THHUIA CPOK HE MPEAyCMOTpeHa
cratbeit 46 YIIK PO.

PaccmoTrpum oOmue mpaBuia oQopMIIEHHS MPOTOKOJIA JOMPOCA, KOTOPHIE
yctanoBisieHbl ctatbedt 190 VIIK PO.

Tak, cornacHo ct. 190 YIIK P®, xo1 u pe3yabTaThl I0MPOCa OTPAKAIOTCS B
MIPOTOKOJIE, COCTAaBJIIEMOM B COOTBETCTBMU CcO CT.CT. 166 m 167 VIIK PO.
[Tokazanust jgompammBaeMoro JHuI@a 3alUChIBAIOTCS OT TEPBOTO JIMIIA U IO
BO3MOXXHOCTH JOCJIOBHO. BONpOCBI M OTBETHl HAa HHUX 3alMUCHIBAIOTCS B TOWU
NOCJIEIOBATEIbHOCTH, KOTOpas HMMeJa MECTO B XoJe jaompoca. B mporokon
3alUCHIBAIOTCSL BCE BOIPOCH, B TOM YHUCIE€ M TE€, KOTOpbI€ OBLIM OTBEIICHBI
cleloBaTeieM WM Ha KOTOphIE OTKAa3aJloCh OTBEYATh JIOMpAaIlIMBAeMoO€ JIUIO, C
yKa3zaHHEeM MOTHBOB OTBOJa MJIH OTKa3a [35].

Ecnu B Xxome pmompoca  JONpaliMBaeMOMY  JIMIY  HPEIbSBISIUCH
BEIIECTBEHHBIE J0KA3aTE€IbCTBA M JOKYMEHTHI, OTJAlIIUCh MPOTOKOJbI JIPYTUX
CJIE/ICTBEHHBIX JICCTBUH W BOCIPOU3BOAWINCH MaTepuagbl ayauo- u (WIn)
BUJICO3AMUCH, KHUHOCHEMKH CJIEACTBEHHBIX JEUCTBUH, TO 00 3TOM Jelaercs
COOTBETCTBYIOIIAsl 3allMCh B MPOTOKOJIE Jompoca. B mpoTokosie Takke OIKHBI
OBITH OTPa)KEHBI IMOKA3aHUS JOMPAIIMBACMOI0 JIMIIA, JaHHbIC TPH 3TOM [35].

Ecnu B xome mompoca mpoBoauwiuchk ¢ororpadupoBaHue, ayauo- u (Win)
BUJICO3AMUCh, KUHOCHEMKA, TO MPOTOKOJ JOJKEH TaKXE COJepXkaTh: 3alUCh O
npoBeneHnn (GotorpadupoBaHus, ayauo- W (MIW) BHUACO3AMUCH, KHHOCHEMKH;
CBEJICHUSI O TEXHUYECKUX CPENICTBAX, 00 ycinoBusx ¢GoTtorpagupoBanusi, ayano- u
(unM) BUIEO03aIMMCH, KUHOCHEMKH U O (paKkTe MPUOCTAHOBICHUS ayAuo- U (WJIN)
BUJICO3ANTUCH, KUHOCHEMKH, MPUYMHE U [JIMTEIbHOCTH OCTAHOBKH HX 3alliCH;

3ajABJICHUA OOIIPAIIUBACMOTO JIMIA II0 IMOBOAY IIPOBCACHUA Q)OTOFpa(bI/IPOBaHI/IH,
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aynuo- U (Win) BHUJIEO3aNMCHU, KHHOCHEMKH; TMOAMUCH JIONPAIIMBAEMOro Juia 1
CJIeZIoBaTeIs, YAOCTOBEPSIONINE PABHUIIbHOCTD MPoToKoia [35].

JlonpaiinBaeMbIM JIMIIOM B XOJI€ IOMPOCa MOT'YT ObITh U3TOTOBJIEHBI CXEMBI,
YEPTEXKU, PUCYHKH, AUATPAMMBI, KOTOPbI€ TPUOOIIAIOTCS K MPOTOKOIY, O YEM B HEM
JICNIAeTCsl COOTBETCTBYIOMIAs 3armuich [35].

[To okoHYaHUU JOMpOca MPOTOKOI MPEAbSIBISETCA TONPAIIMBAEMOMY JIUILY
JUISL TIpOYTEeHHs] OO MO €ro mpoch0e Oriamaercs cleqoBaTeieM, O 4YeM B
IIPOTOKOJIE JIETAETCS COOTBETCTBYIOIIAS 3aMUCh. XOAATalCTBO JIOMPAIIMBAEMOTO O
JOTIONTHEHUU W 00 yTOYHEHWH TMPOTOKOJA  MOMJIEKUT  00s3aTEIBHOMY
YIOBJIETBOPEHUIO. B MpOTOKONE yKa3bIBalOTCS BCE JIMIA, YYACTBOBABIIME B
nonpoce. Kaxaplii U3 HUX JOJDKEH MOJANUCATh IPOTOKOJ, a TAaKXKe BCE ClIeTaHHbIE K
HEMY JIOTIOJIHEHUS ¥ yTouHeHus [35].

@dakT O3HAKOMJICHUS C T[OKAa3aHUSIMU W TPaBUIBHOCTh HX 3aMKCHU
JOMPAIINBAEMOE JIMIIO YAOCTOBEPSIET CBOEH MOAMMCHI0 B KOHIE MPOTOKOJIA.
JlonpainBaeMoe JIMIIO MOJMUCHIBAET TAKKE KaXKIYI0 CTpaHUIly mpoTtokona. OTkas
OT MOANMCAHUS TPOTOKOJIA ONPOCA UIN HEBO3MOXKHOCTD €0 MOINMUCAHUS JINIAMHU,
YY4aCTBOBABIIMMHU B JIONPOCE, YAOCTOBEPSIETCS B MOPSAIKE, YCTAHOBIECHHOM
crarbeii 167 YIIK PO [35].

To ecth mpoTokos Aompoca JONMXKEH ObITh COCTaBIIEH BO BpeMs WU
HETMOCPEACTBEHHO MOCIIe MPOBEACHUSI 3TOr'0 CJIECICTBEHHOIO JIEUCTBHUS, BKIIOYATh
BOIIPOCHI U OTBETHI B XPOHOJIOTMYECKOM TMOPSAKE, YKa3bIBaTh MECTO, AaTy, BpeMs, a
TaKXke TOKHOCTh, @.M.O. nomnpammnBaemMoro, COCTaBUTENSI U BCEX YYaCTHHUKOB,
3alUChIBATh MOKAa3aHUsI OT €ro0 MMEHM JOCJIOBHO, BKJIIOYAs OTKa3bl OTBEYaTh, U
CoJiepKaTh MOTHUBBI OTBOJIa BOIIPOCOB WJIM OTKA30B.

M.4. T1naToHOB, XapakTepusys npaBuwia dacteit 6-9 crateu 190 VIIK PO,
OTMEYAET, YTO «BAYKHO YUYUTHIBATH CIEAYIONIEE:

— 10 OKOHYAaHWM JONpoca MPOTOKON TNepeAaeTcs s O3HAKOMJICHHS

nonpamuBaeMomy. [lo ycTHOM mpockbe OH MOXKET OBITH OTJalleH
cienoBateneM. Bee 3ampochl 0 TOMOTHEHUAX TMPOTOKOJIA JOJDKHBI ObITh

OTPAKCHBI U PACCMOTPCHBI,
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— B TMPOTOKOJE JOMpOca YKa3bIBAIOTCSA BCE JIMIA, YYaCTBOBABIIUE B
nompoce. Kaxxplil u3 HUX JOKEH MOAIUCaTh MPOTOKOM U JOTIOJIHEHUS K
Hemy. OHHM Takke WMEIOT TIPaBO JeNaTh 3asABICHHUSA, KOTOPHIC
3aMUCHIBAIOTCS M MOAHMCHIBAIOTCS;

— ¢akT O3HAaKOMJIGHHS C TIOKa3aHUSIMH W HX  [PaBUIBHOCTb

HOATBEPKIAETCS TOANICHIO JOMPAIINBAEMOr0 B KOHIIE MpoTokona. OH
TaK)Ke MOAMUCHIBACT KaXAYIO CTPAHHUILYy IPOTOKOJIA;

— JIONpaIlIMBaeMblii UIMEET MPaBO OTKA3aTbCA OT MOMAMUCAHUS MPOTOKOJIA.
Ecnu oH 00BSCHSET MPUYMHBI OTKa3a, OHU OTPAXKAIOTCS B MPOTOKOIIE.
Ecnu oH He MOXKeT moamMcaTh MPOTOKOI U3-32 GU3HMUECKUX MPUINH WIIH
COCTOSIHUSI 3/10POBbSI, €r0 03HAKOMJICHHE C TIPOTOKOJIOM OCYIIECTBISAETCS
cornacHo ctatbe 167 YIIK P®. Bo3MOXHOCTh OTKa3a OT IOAIHUCAHUS
POTOKOJIa TaKXKe MPEAYyCMOTpEeHa i JPYTMX YYaCTHHUKOB JIOMPOCaA,
KOTOpbIE MOT'YT JIeJIaTh 3aMEUaHusl U BO3PAXKEHHUS K MPOTOKOIY MPH €ro
noAnucaHuny [25, c. 618].

PackpeiBas npoleccyanbHbIe 0COOEHHOCTH JUYHOTO oOBICKa
MI0JI03PEBAEMOr0 TOCJE €ro 3ajepXaHus, CIEAyeT OTMETHTh, YTO MpaBHIIa
crateil 184 VIIK P® omnpepenstor, 4To OOBICK OCYHIECTBISETCS HAa OCHOBaHUU
NOCTAHOBJICHUSI CYJbHU, C Yy4YacCTHEM JIMI[a OJHOTO IOjJa C OOBICKMBAEMBIM U
NPUCYTCTBUEM TIOHSATHIX, @ TIPH HEOOXOIMMOCTH U CIICIMAIUCTOB, TAKXKE OTHOTO
nojia ¢ OOBICKMBaeMbIM. B ciyyae HEOOXOJUMOCTH JTUYHBIA OOBICK MOXET OBITh
npoBelleH W 0€3 MOHATHIX, YTO (UKCHUPYETCS B HPOTOKoie oObicka. [lpu ero
IIPOBEJICHUU 3aMpElIeHO MPUMEHEHUE HACUIIUS, YTPO3 U CO3aHUE OMACHOCTH JUIs
KU3HU U 3]I0pOBbsI OOBUHSIEMOI0 U IPYTrUX YYaCTHUKOB.

Takum oOpa3zoM, mporeccyalbHOE OPOPMIECHHE M HCYUCICHHE CPOKOB
3a/lep)KaHusl  MOJ03PEBAEMOr0  SIBJISIETCS  BAXKHBIM ~ aCllEKTOM  yTOJIOBHO-
IpOIECCYaTbHONU ACSITETbHOCTH. B COOTBETCTBUU C YCTAaHOBIECHHBIMH 3aKOHOM
OpaBUJIaMH,  3aJ€p)KaHhe  TOJ03PEBAEMOr0  JODKHO  COMPOBOXKIATHCS
COCTaBJICHHEM MPOTOKOJIA 3a/iep KaHus, TJ€ JOHKHBI OBITh YETKO 3a()MKCUPOBAHBI

OCHOBAaHUs, MOTHUBBI U 00CTOATENLCTBA 3aACPKAHMUA. KpOMe TOro, HGO6XOI[I/IMO
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YUUTBHIBATH MPOLIEYPHI I0MPOCa MOA03PEBAEMOr0, MPOBEACHUE TUYHOIO 00bICKA, a
TaK)ke COOJIIOJIEHUE BCEX IMpaB U rapaHTHil, MPEAYCMOTPEHHBIX 3aKOHOM, YTOOBI
00ECIeUNTh  CHPABEUIMBOCTL M 3aKOHHOCTb  IIPOLIECCA  PaCCiEeOBaHUS

IPECTYIUICHU M.

2.3 OcHOBaHUA U MOPSA0K 0CBOOOKIEHUS 3a1€PKAHHOIO JIUIA

Cr. 94 VIIK P® pernaMeHTUpPYET OCHOBAaHHS  OCBOOOXKIICHHS
MI0/103PEBAEMOT 0.

Cormacho 4. 1 ct. 94 VIIK P®, nono3peBaeMblii MOJJIEKUT OCBOOOKICHUIO
10 TTOCTAHOBJICHUIO JI03HABATENS WU CIIe0BATENs, €CIIU:

—  HE MOATBEPUIIOCH MTOJA03PEHUE B COBEPIICHUH MPECTYIUICHHUS;

— OTCYTCTBYIOT OCHOBaHHMSI IPUMEHEHUS K HEMY MEPBI ITPECEUEHUS B BUJIE

3aKJIFOUCHMUSI TIO]T CTPAXKY;

— 3ajJiepkaHue ObUIO MPOU3BEICHO C HapylleHHeM TpeOoBaHUU cTtaThu 91

VIIK P® [35].

Uro kacaercs HapyuieHuid TpedoBanuit cratbu 91 YIIK PO, onu BrIIIOYAOT
B c€0s1 TP OCHOBHBIX aCIEKTa.

Bo-1miepBbIX, 3TO OTCYTCTBHE 3aKOHHBIX OCHOBAHWM Ui 3ajaepxkaHusd. Bo-
BTOPBIX, 9TO ONIMOKHK B KBATH(PUKAIIUU MTPECTYIUICHUS, KOTOPhIE MOTYT MPUBECTH K
3aBBIIIECHUIO €0 TSXKECTH. U, B-TPeThbUX, TO HAPYILIEHUE YCTAHOBIEHHOTO 3aKOHOM
NOpsIIKa 3aJ€pKaHMUs.

OTH acneKThl BaXHbI ISl 00ecriedeHHs] COOTIOEHUS IPAB MOJ03PEBAEMBIX U
3aKOHHBIX MNPOLENYp MPH OCYUIECTBICHHM 3aJ€pkKaHUsA IMPABOOXPAHUTEIbHBIMU
opraHamMu. VX y4yer mO3BOJISET MNPENOTBPATUTh HEMPAaBOMEPHBIE JACUCTBUS U
o0ecrneuuTh COOJI0ICHUE MPUHITUIIOB CIIPABEIJIMBOCTH U 3aKOHHOCTH B YTOJIOBHOM
nporecce.

CrnenoBatenb WM JI03HABATEIb MOT'YT OBITh MPUBJICYECHBI K OTBETCTBEHHOCTH

HC TOJIBKO AWCHHUIINIMHAPHO, HO M, B HCKOTOPBLIX ClIydasX, YrOJIOBHO COI'JIACHO
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cratbe 301 YK P® 3a He3akOoHHOE 3aJepKaHHME, OJHAKO Ha MPAKTUKE Takas
CUTYallMsl BCTPEYAETCs KpailHe PeaKo.

[lo pemenuto o 3aAepKaHUM W JACUCTBUSAM JODKHOCTHBIX JIMI[ O €ro
BBIMIOJTHEHUIO MOTYT OBITh IMOJAHbI KaloObl KaK B MPOKypaTypy, Tak U B CY/I.
Opnnako, kak yreepxkpaaer C.II. 3BsAruH, Takue xkanoObl, BEPOSTHO, HE OyAyT
pPacCMOTPEHBI, INOCKOJIBKY CYyJl CKOpPEE BCEro YK€ NPUMET pPEIIEHHE O Mepe
IpecedyeHusi, a CieqoBaTelb WM J03HAaBAaTEIb BBHIOEPET MEpy, HE CBS3aHHYIO C
conepkanuem mnoxa crtpaxeil [13]. To ectb mnojmate ’xano0y Ha pelIeHUE O
3a/Iep>KaHUM XOTh M BO3MOYKHO, BEPOSTHOCTh €€ PACCMOTPEHHUs KpailHE MaJla, TakK
KaK pelIeHHue O Mepe MPECEUEHHUs] YacTo YK€ OYyAEeT MPHUHITO A0 PACCMOTPEHUs
KaJIOOBI.

B coorBerctBuu ¢ 4. 2 ct. 94 VIIK PO, ecniu B OTHOIIEHUH TTOA03PEBAEMOTO
He OblIa U30paHa Mepa MPECeUueHUs B BUAE 3AKIIOUEHUS MO/ CTPaKy MO0 CyJl HE
MIPOJIMII CPOK 3aJ€pPKAHUS B OPSIAKE, yCTaHOBIEHHOM M. 3 4. 7 cT. 108 YIIK PO,
MOJI03PEBAEMBIN MOJIKUT OCBOOOXKACHUIO MO MCTEYEHUH 48 4acoB ¢ MOMEHTa
3a/Iep>KaHus, a B yCIOBUSAX BOCHHOIO ITOJIOKEHUS NO03PEBAEMBII B COBEPLIECHUH
TSKKOTO MJIM 0CO00 TSKKOTO MNPECTYIJICHUS TMOJUIEKUT OCBOOOXKICHUIO T10
ucredennn 30 cyTok ¢ MomeHTa 3ajepxkanus [35]. Tak, cornacao Koncrurynuun PO
u YIIK PO, HuKkTO HE MOXKET OBITh 3a/iepKaH Ha Oosiee yeM 48 4acoB 70 CyJeOHOTO
pelIeHHUS.

Cr. 12 @epepanbHOro 3akoHa «O  UYpPE3BBIYANHOM  IOJOKEHUN
OpelycCMaTpPUBAET, YTO B YCJIOBHUSAX YPE3BBIYANHOrO TMOJOKEHUS CYA MOXKET
OPOUIMUTh CPOK COJEPMAHUS MOJ CTPaXeH JUL, MOJ03PEBAEMbIX B COBEPLICHUU
0C000 TSKKUX MPECTYIUIEHUM, 0 TPEX MECALIEB.

OpnHako, 3aKOH 3alpeniaeT CO3[aHUE YpPE3BbIYANHBIX CYJI0B, MOAYEPKUBAL,
YTO MPABOCYAHME JIOHKHO OCYIIECTBIIATHCS HCKIIOUNTENBHO CYIOM, JaXe B
YCIOBUSIX YPE3BBIYAMHOTO MOJIOKEHHUA. BakKHO yYMTHIBaTh, YTO COOJIIO/ICHUE
IPHUHLWIIOB CIPABEMJIMBOCTH M 3aKOHHOCTH OCTA€TCs BAXKHBIM aCIEKTOM JIaXKe B

yCIIOBUAX upe3BblYaiHbiX cuTyanuii. CyneOHas BIacTh JOKHA JCHCTBOBATh
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COTJIACHO YCTAHOBJICHHBIM HOpPMaM M HE JOMYyCKaTh MPOW3BOJIA MW HAPYyIICHUH
npaB rpaKiaaH.

Cornacno 4. 3 ct1. 94 VIIK P®, eciin moCcTaHOBIIEHHUE CYIbH O IPUMEHEHUH K
MOJI03PEBAEMOMY MEpBI TMPECEUEHUs] B BUAE 3aKIIOYCHHS O] CTpaxky JHOO
OPOAJICHUN CpPOKa 3aJiep>KaHusl HE TOCTYNHUT B TeyeHHe 48 4YacoB C MOMEHTa
3a/epKaHus, a B YCIOBHSIX BOCHHOTO TOJIOKEHUS, €CIIM TaKOe TTOCTAHOBIICHHE HE
noctynut B TedyeHue 30 CyTOK B OTHOUIEHHM I10/I03PEBAEMOr0 B COBEPLICHUU
TSOKKOTO MJIM 0CO00 TSIKKOTO TPECTYIUIEHUS, TO MOJ03PEBAEMbIii HEMEIJIEHHO
OCBOOOXKJIa€TCd, O YeM HavYaJlbHUK MECTa COJEpXKaHHs I[0J03PEBAEMOro
YBEAOMJIIET OpraH JO3HaHUS WU CIIeJoBaTeNs, B MPOU3BOJCTBE KOTOPOTO
HAXOJMTCS YTOJIOBHOE JIeIT0, B ITpokypopa [35].

HavanpHuk MecTa comep)kaHHus TOA03PEBAEMOro, OOBIYHO HAYATBHHUK
U30JIATOPa BPEMEHHOTO COJIep KaHus, HHPOPMHUPYET T03HABATES, CIeI0BATENs (TO
€CTh JOJDKHOCTHOE JIMIIO, BEAYIEee JENI0), U MPOKYypopa O HAMEPEHHH OCBOOOIUTH
3aJIep>KaHHOTO.

B coorBerctBum ¢ 4. 4 ct. 94 VIIK P®, ecnu nmMmeercsi onpeaeiacHue uin
MIOCTAHOBJIEHHWE Cy/la 00 OTKa3e B YJOBJIETBOPEHUHU XOjaTaiiCTBa J03HABATEINs,
cienoBarens 00 M30paHuK B OTHOILIIEHUH MTO03PEBAEMOr0 MEPhI MPECEUEHUS B BUJIE
3aKJIIOYEHUS] TOJ, CTPaXxy, TO KOIMS 3TOTO ONpPENENeHUs WM TOCTAHOBIIEHUS
BBIJIACTCS TI0JJ03PEBAEMOMY IIPH €ro 0cBoOOKIeHuu [35].

4. 5 ct. 94 VIIK PO ompeaensiet, 4To Mpu OCBOOOXKIECHUH 110103PEBAEMOT0
U3-TIOJ] CTPaXKU €My BBIJAETCs CIpaBKa, B KOTOPOW YKa3bIBAIOTCS, KEM OH ObLI
3aJiepKaH, JaTa, BpeMsi, MECTO M OCHOBAHUS 3aJepKaHMs, AaTa, BpeMsl 1 OCHOBAaHUS
ocBoOOXxaeHHS [35].

PaccmoTpuMm  ompeneneHHbIE CUTyallid, KOTOpbIE MOTYT TPUBECTH K
OCBOOOXICHHIO MO03PEBAEMOTO.

OmauH M3 TakuX CLEHApUEB BKIIOYAeT B ce0s HEYIOBIETBOPEHHUE CYIIOM
XOJJaTaliCTBa O 3aKJIIOUEHUU IO/ CTPAXy, MCTEUCHHE CpOKa 3aaepkKaHus JHOO
OTCYTCTBME€ TOJIaHHBIX XOJIaTaliCTB, MPHU 3TOM MPOILIO COPOK BOCEMb YACOB C

MOMEHTA 3ajiep>KaHusl. 3aep>KaHHBIM MOXKET ObITh OCBOOOXK/IEH B TAaKUX CIy4yasX B
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COOTBETCTBHUM C YCTAHOBJICHHBIMH IMPOLEAYPAMU U CPOKAMH, UTO MPETYCMOTPEHO
3aKOHOJATENBCTBOM.

JIONMOTHUTENBHO, €CIU 3aJE€PKAHHBIN MTPOAOIIKAET HE3AKOHHO HAXOJUTHCS B
U30JISITOPE BPEMEHHOTO COZCPIKAHUsA, 3AIIUTHUKY PEKOMEHIYETCS OOpaTUTHCS C
COOTBETCTBYIOIIMMH 3asIBJIEHUSMU B AEKYPHYIO YACTh U POKYPATYPY, B TOM YHUCIIE
NPEAMOYTHTEILHO B MUCbMEHHOM BHJIE, YTOOBI 3alTUTUTH MPaBa Mo103pEBaeMOro 1
o0ecreyuTh COOJII0ICHHIE 3aKOHHBIX MTPOLIETYP U CPOKOB COJIEPIKAHUS MO CTPAKEH.

Kak ormeuaer C.II. 3BsiruH, 4acto ciemoBareiab NPUOEraer K TaKTUKE
CKPBITHOCTH OT 3alIMTHUKA, C LEJIbI0 JT0KAAThCA PACCMOTPEHHMs XOJaTaicTBa O
IPUMEHEHUN MEPbI MPECEUYEHUS B BHUJE 3aKIIOUYEHHS MOJ CTPaxy, KOTOPOE OH
NPEACTaBUII B CYJ C HAPYIICHHEM CpOKOB nofauu [13]. D10, oHaKO, IPEACTABISIET
co0oli cepbe3HOE HAPYIIICHHUE MPOLIETYPHBIX MPAB 3aJEPKAHHOTO U MOXKET CIIYKUTh
OCHOBAHHUEM ISl 0OpallleHUs] B KOMIIETEHTHbIE OPraHbl U MPUBJICYCHUS BUHOBHBIX
K OTBETCTBEHHOCTH. [IpoKypop, B CBOIO ouepe/ib, 00s13aH HEMEJIEHHO OCBOOOIUTD
HE3aKOHHO 3aJI€P>KaHHOr0, COIVIACHO YCTAHOBJIEHHBIM 3aKOHOM ITPOLEIypaM, 4To
MOTYEPKUBAECT BAXHOCTh POJM TPOKypopa B O0OECIEUEHUH 3aKOHHOCTU W
CIpaBeUIMBOCTU cyneOHoro mporecca. OcBOOOXKIECHNUE MOA03PEBAEMOT0 MOXKET
ObITb  Takke OOYCIIOBJIEHO pEHIEHHEM TMPOKypopa WIH  OTCYTCTBHEM
NOATBEPKIECHUS €r0 YYacTUsl B COBEPIIEHUU MTPECTYIUICHUS.

DT MOMEHTHI SIBIISIIOTCSI KIIFOUEBBIMHU JJIsi MPUHATHS PEIIEHUS O MEpe
npecedeHuss M OCBOOOXKICHUU 3aJIePKAHHOTO, W JIOJDKHBI OBITh TINATEIBLHO
000CHOBaHBI B paMKax MpaBoBoro npotecca. [lociae ocBOOOXaeHUS JUI0, KOTOPOE
paHee ObLIO TTOT03pEBAEMbIM, TIPU3HACTCS MTPABO HA PEAaOMIIUTAIINIO U BO3MEIIICHHE
yiiep0a B coorBeTcTBUU cO CcT. 133 VIIK PO.

DTO Ba)XKHOE HAMNpPaBJIECHUE B 00ECIIEUCHUH CIIPABEIJIMBOCTH U 3aIUTHI IIPaB
TpaKJaH, KOTOpbIE MOABEPTINCh HE3aKOHHOMY 3aCpKaHUI0 WJIM OIUOOYHBIM
ooBuHeHUsIM. OHO 3akperieHo Takxke B ¢T. 53 Koncrurynuu P®. Ecnu yronosHoe
JIEJIO TIPOJIONIYKAETCS, OCBOOOXKICHHOE JIUII0 MOXKET OBITh MPHUBJICYEHO B KaYeCTBE
CBUJIETEINSI, YTO TaKke TpeOyeT coOJo/IeHUs TIpaB U 00A3aHHOCTEH CBHIIETENS B

paMKax yrojJiOBHOIO mmpormecca.
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[TogBeném wTOrM BTOPOHM TJIaBbl JUIUIOMHOM paOoOTHI. 3ajepiKaHHe JIUIa,
II0OZ03PEBAEMOI'0 B COBEPLICHUM MPECTYIUICHUS, SBIAECTCA BaXHOU MEpPOWU
OPUHYXAEHUS, HEOOXOIUMOW JuIsi OOecledeHUus] HEOTBPATUMOCTH YTrOJIOBHOMN
OTBETCTBEHHOCTH W MPENOTBpallleHUs MpecTyruieHnid. HecMoTps Ha BaKHOCTH
dakTHUecKoro 3aJep)KaHus, €ro peryJupoBaHWE B paMKaxX YroJOBHO-
MPOLIECCYATbHOIO 3aKOHOAATEILCTBA OCTAETCS HEAOCTATOYHO ONPEICIICHHBIM U
YETKO HE pAa3rpaHUyCHO OT MPOLECCyalbHOro 3ajepkanus. IIponeccyanbHoe
opopMIICHUE M HCYHUCIIEHHWE CPOKOB 3ajep)KaHUs TOJI03PEBAEMOI0 SIBIISCTCS
BOXKHBIM aCIIEKTOM YT'OJIOBHO-TIPOLIECCYAIbHOM JI€STEILHOCTH. B COOTBETCTBUU C
YCTAHOBJIEHHBIMM 33aKOHOM IIpaBUJIAMH, 3aJI€p’KaHUE IOA03PEBAEMOro JOJIKHO
COMPOBOXKJIATHCS COCTABICHUEM IIPOTOKOJIA 3aepKaHus, T/I€ JOKHBI OBITh YETKO
3a(h)MKCUPOBAHbI OCHOBAHUSI, MOTHBBI U 00CTOSATENbCTBA 3ajepkanusi. Kpome Toro,
HEOOXOUMO YYHUTHIBaTh MPOIEAYpPHl JIOMpOca IMOJ03PEBAEMOr0, MPOBEIACHUE
JMYHOTO 00BICKA, a TAKXKe COOJIO/ICHNE BCEX MPaB M FapaHTHA, MPEAYCMOTPEHHBIX
3aKOHOM, 4YTOOBI OOECICUHTHh CIPaBEIJIMBOCTh M  3aKOHHOCTH IpoIlecca
paccienoBanus mpectyruieHuid. OCBOOOXKICHHE TTO03PEBAEMOr0 OCYIIECTBIISACTCS
B COOTBETCTBHHM C YCTAHOBJIECHHBIMH 3aKOHOM IMpOIEypaMH, BKIIFOYAIOIIUMHU
HEYJOBJICTBOPEHNE XOJaTaliCTBAa O NPUMEHEHHUH MEPhI MPECEUYEHUS] B BUJEC
3aKJIIOUCHMS TOJI CTpaky, HCTEUEHHWE CpoKa 3ajiepKaHus JUO0O0 OTCYTCTBHUE
MOJAHHBIX XOAATaWCTB, MPU 3TOM MPOLIJIO COPOK BOCEMb YacOB C MOMEHTA
3agepkanusi. OCHOBaHMUSIMH JJISi  OCBOOOXJEHHS MOTYT OBITh OTCYTCTBHUE
JOCTATOYHBIX  JIOKA3aTEIbCTB  Y4acTUSl MOJO3PEBAEMOrO B  COBEPIICHUU
MPECTYIUICHUS, HAPYILICHUE MPOLEAYPHBIX MPaB 3aJAEP>KAaHHOIO WM HE3aKOHHOE
colepkanve mnoja crtpaxeil. I[lporeccyalibHBIMU MOCHEACTBUSAMU OCBOOOXKICHUS
SIBJISTFOTCS PU3HAHKE TTpaBa Ha PeaOMITUTAIIMIO M BO3MOYKHOE BO3MEIIICHHE yiepoa,

d TaK)KC UIBMCHCHHUC CTATyCa I1I0A03pCBACMOI'0 Ha CBUACTCIIAA B YI'OJIOBHOM IIPOLCCCC.
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I'naBa 3 IIpoOjieMHBbIEe BONPOCHI 3aKOHOJATEJBLHOI0 PeryJMpoOBaHUsA U
NPaBONPUMEHEHHUsSI PA3JIMYHBIX ACHEKTOB 3a/JepP:KAHMA M NYTH HX

peuieHust

PackpoeM KiroueBble MpPOOJIEMBI MPOLIECCYATbHON perjaMeHTauuu H
IPABONPUMEHHUTETHLHOMN MPAKTUKH, CBSI3aHHBIC C 3aICPyKAaHUEM TT0103PEBAEMOTO0.

HecomHenno, ocHoBHas mpoOjema CBsi3aHa C T€M, YTO €CTh 3aJIepiKaHHe
dakTHueckoe, a ecTh 3ajiep)KaHue IpoiieccyaibHoe. J[aHHbI BOMpoc MoJIpoOHO
PacKpbhIT BO BTOPOW TJIaB€ HACTOSILEr0 HCCieNoBaHus. Tak, ObUIM BBISBICHBI
cienyroue npoOJeMbl, CBS3aHHbIE C COOTHOIIEHHEM (AaKTHUUYECKOro |
POLIECCYATBHOTO 3aePHKAHUS |

— ompezeneHue MOMEHTa 3ajepkanus. He Bcerga moHsTHO, KOTJja UMEHHO

IPOUCXOUT 3aJIepKaHue, TaK KaK OHO MOXKET OBbITh (paKTHUECKUM (Koraa
JUIO JIMIIAETCs] CBOOOJIbI) UM MPOIIECCYyaIbHBIM (KOTJIa COCTaBJISIETCS
MPOTOKOJI O 3aJep’KaHuM). ITO MOMKET MPUBECTU K PA3HOUTEHUSAM U
CIIopaM 0 TOM, KaKoe BpeMsl CIIeIyeT YIUThIBATh;

— IIpoliecCyalbHble IOCIEACTBUS OMIMOOYHOIO YKAa3aHUs BpPEMEHH.
HempaBunsHoe ykazaHWe BpEMEHH 3aJIepKaHHUsl B TPOTOKOJIE MOXKET
MoBJieYb 3a Co0OM TpolleccyalbHbIe TOCIENCTBHS, TaKWe Kak
HEJOMYCTUMOCTh  TOJYYEHHBIX  JIOKA3aTeNbCTB WM  CIOPBl O
IPABOMEPHOCTH 3aJIeP>KaHMUS;

— pa3HOUYTEHMs B TOJIKOBAHUU CPOKa 3ajiep>kaHus. B mpakTuke npuMeHeHUsI
YTrOJIOBHO-TIPOLIECCYATIBHBIX HOPM YacTO BO3HUKAIOT PAa3HOUYTEHUS H
CIOpbl O TOM, Kak JOJT0 MOJ03PEBAEMOr0 MOXHO 3a/IepKUBaTh 0
COCTAaBJICHUSI IPOTOKOJIA 3aJIEP KAHMUSL.

Jlnst petienust mpoOIeMbl COOTHOIIEHUS (PAKTUUECKOTO U MPOIECCYaTbHOTO
3agepxkanus uccinenosarenu JI.M. JlaBmapenko, JL.II. IlmecHeBa mnpenmnararot
CIENYIOIINHI «aJrOpUTM 3a/iep>KaHUs: COTPYAHUKOM MTPABOOXPAHUTENBHOTO OpraHa
10 BBITIOTHEHUN (PAKTUYECKOTO 3aJePIKAHUS JOKEH OBITh COCTABIICH IOKYMEHT —

IPOTOKOJN JIUOO pamopT C 0O0s3aTeNbHBIM YKa3aHUEM BpPEMEHH U MecTa
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(haKTUYECKOT0 3aJIepKaHus, a TAK)KE BPEMEHH JOCTABJICHUS 3aJEP>KaHHOTO JIUIIA.
Bwmecte ¢ Tem Bpemsi (pakTHUECKOr0 3aJep>KaHusl TOJHKHO BKIIOUYAThCs B 48 4acoB
poLEeCCyaIbHOTrO 3aiepkKaHusl. Pemenue o nmpoueccyaabHOM 3aJ€pKaHuU JOJIKHO
OBITh TIPUHSTO HE MO37HEE 12 YacoB C MOMEHTAa JIOCTaBJICHHS 3aJICP KAaHHOTO0)
[20, c. 96].

MBI coryiacHsl ¢ JaHHOW peKOMeHIauen. Tak, UCCIeq0BaTeNN MPEIIararoT
QITOPUTM 3aJIep>KaHUs, BKIIOYAIOIINNA COCTaBIEHHWE JIOKYMEHTa O (haKTHYECKOM
3a/Iep’KaHiM U YCTAHOBJIEHUE CTPOTMX CPOKOB ISl MPOLECCYATbHOTO 3aIepKaHusl.
31ech BaXHO pasrpaHUYUTh MEXKIY (AKTHYECKUM U MPOIECCyaTbHbIM
3aepKaHueM U 00€CTIeUnTh MPO3PaYHOCTh U COOIIOJIEHUE MPaB MPH 3aJepKaHuU
[0J103PEBAEMBIX JIMI. DTOT MOJIXO0] HAMPABJIEH HAa COOJII0IEHUE MTPOLIEYP U 3ALIUTY
paB 3aJIepKAHHBIX, YTO SIBJISIETCSl KJIIOUEBBIM ACIIEKTOM B MPABOOXPAHUTEIHLHOU
NEeSATEbHOCTH.

Takxe BUIUTCA HEOOXOAUMBIM COKpAIlICHUE BPEMEHHOTO HHTEpBaia MEXKIY
(baKkTHUEeCKNM W IOPUIUYCCKAM 3aJICpKaHUEM JJIsl YIIYUIICHHS TPOIEeCCyaTbHOM
IPAKTUKUA U 00€CTIeUeHUs MPABUILHOTO U 3aKOHHOT'O X0/ PacClie/IOBaHUS.

Takke ciaeayer OTMETUTh, YTO 3HAYUTEIBHOE KOJIMYECTBO TPYAOB MO JAHHOU
TeMe HamucaHo uccienoareneM JI.C. 307104eBCKOM, KOTOpass B CBOMX CTaThsX
pacKpbIBaeT NpoOJIEMHbIE aCIIEKThI IIPU 3aJepKAHUU JIHIIA.

Tak, wucciemoBarenb pacKkpblBa€T Takue MPOOJEMHBIE BOIMPOCH], Kak
YBEAOMJICHUE POJICTBEHHUKOB O 3aJIepKaHUM JiMla, OoOecrnedyeHreM NpaBoO Ha
TenedOHHBIN pa3roBOp, JIMUHBINA OOBICK 3a€P>KUBAEMOT0, TPUCYTCTBUE 3AIIUTHUKA
Opy  3aJiep’KaHvM, YCTAHOBJIEHHWE MOTHBOB U OCHOBAaHUN TMpU 3aJep:KaHUU
II0103PEBAEMOT 0.

PaccMmoTpum mannbIe ipoOieMbl OoJiee ToIpoOHO.

JI.C. 3omoueBckasi oOTMEYaeT, 4YTO «pedOpMUPOBAHHE OTEUECTBEHHOTO
3aKOHOJIATEIHCTBA BO MHOI'OM COCTOHMT B MPHUBEIACHUU €ro K OOLIeNpPU3HAHHBIM
NPUHIMIIAM ¥ HOpMaM MEXJIyHapOJHOro mpaBa. B mpolecce Taknx U3MEHEHUH
OOJIBIIYIO POJIb MPUOOPETAIOT BOMPOCHI OOECIIEUeHHs TIPaB U CBOOOJ] YeIOBEKa U

rpaxaaHvHa CO CTOPOHBI TIoOCyaapCTBa, TaK KaK OHH COCTaBJIAIOT OCHOBY
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KOHCTUTYIIMOHHOI'O CTpPOSi, @& MX MPU3HAHME — OOSI3aHHOCTH TOCYIAAPCTBEHHBIX
opraHoB. OJHAaKO 4YacTO 3aKOHOJATENb MPHUOEraeT K HMCIOJb30BAHUIO TOTOBBIX
anpoOUPOBAHHBIX PEIICHUH, B3SITHIX U3 MPABONPUMEHUTEIBHON MPAKTUKHU JIPYTUX
cTpaH. BcneactBue ux HemocTaTo4HOW cOaJaHCUPOBAHHOCTH C IPABOBBIMH
HOpMaMH HAaIIMOHAJIIBHOTO 3aKOHOAATENBCTBA PE3YyJIbTAT TAKOIO 3aMMCTBOBAHHUS HE
Bcerna d¢ddextuBeH. B kauecTBe mnpHMepa TaKuX NPeoOpa3oBaHUN MOMKHO
IIPUBECTU 3aJE€PXKAHUE JMLA IO IIOAO3PEHUIO B COBEPLICHUU IPECTYIUICHUS.
BHocuMble U3MEHEHHUsI HE TOJBKO HE pa3peliaroT mpoOsieMbl MPaBONPUMEHEHUS
JAHHOM MEpBbI MPOLIECCYaAIbHOTO MPUHYXAEHUSA, HO U CO3AAl0T JOIMOJIHUTEIbHbIE
Oapbepbl M CHEpPKHUBAIOIINE MEXaHM3Mbl. BmecTte ¢ TeM mpeacTtaBuTh cede
YyrOJIOBHBIA —Tporecc ©0e3 MpPUMEHEHUs Takol Mepbl MNPOLECCYyabHOTO
NPUHYKJICHUS, KaK 3aJIepKaHue, IPAKTUYECKU HEBO3MOKHO. [Ipu aTOM oueBnaHO,
YTO IIpaBa JIMIA, [TOABEPracMOro JAHHOW Mepe MPOLECCYaTbHOr0 NMPUHYXIACHUS,
CYLIECTBEHHBIM 00pa3oM OrpaHWYMBAIOTCS. B CBA3M C 3THM 3aKOHOJATEIbHBIE
Oprasbl, COBEPILIEHCTBYS YTOJIOBHO-IPOLECCYAIbHBIE HOPMBI, PErVIAMEHTUPYIOLINE
3aJIep)KaHue  JIMNQA, [PEIYyCMOTPENIM  HOBYK  IPOLEAYPY  YBEAOMIICHUS
POICTBEHHHUKOB M UHBIX JUII O 3ajiepxkaHud (4. 1 ct. 96 YIIK P®). [Ipeacrasnsercs,
yTo paccMmarpuBaemoe usMeHeHne B YIIK P® cramo cepbe3HbIM MIarom B
peanuzanuu npaB 3aAepKuBaeMbIX Jul. OJHAKO BBEIAEHUE YKAa3aHHOW HOPMBI
NOCTAaBWJIO TEpPEN MPABONPUMEHUTENEM PsII BOIPOCOB, PELIEHUE KOTOPBIX 10
HACTOSIIEr0 BPEMEHU HE HAWIEHO HU B TEOPUH, HH Y JIUL, BEAYIIUX IIPOU3BOJACTBO
10 yroJioBHOMY jaeny» [15, c. 42].

Tak, B HacTosmee Bpemsa corsacHo 4. 1 ct. 96 YIIK P®, nono3peBaemsblii B
KpaT4yaillinid CpOK, HO HE MO3/IHEE 3 YacOB C MOMEHTA €ro JOCTaBJIEHUS B OpPraH
JO3HAHUS WIHM K CJIEIO0BATEII0 MMEET NPABO HA OJWH TEJIE(POHHBINA pa3roBOp Ha
PYCCKOM SI3bIKE€ B IPUCYTCTBUM JO3HABATENS, CIEIOBATENS B LEISIX YBEAOMIICHUS
OJIN3KUX POJICTBEHHUKOB, POJICTBEHHUKOB MJIM OJIM3KHX JIMIl O CBOEM 3aJIep>KaHHUU
Y MECTE HAXOXKIEHHUSA, O YEM JIEJIaeTCsl OTMETKA B POTOKOJIE 3a7epkaHus. B ciyuae
0TKa3a MoJI03pEBAEMOro OT MpaBa Ha TeIePOHHBIN Pa3roBOpP WM HEBO3MOXKHOCTH

B CHIIy €TO (1)I/ISI/I‘ICCKI/IX nWin IICUXHUYCCKUX HCEIOCTATKOB CaMOCTOATCIBHO
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OCYILIECTBIISITh YKa3aHHOE MPABO TAKOE YBEAOMIICHUE ITPOU3BOIUTCS JO3HABATENEM,
CIENOBATENEM, O YEM TaKXKE JENAeTcsi OTMETKa B NPOTOKOJE 3aJeprKaHUs.
Jlo3HaBaTenb, CIENOBAaTeNb HE No3aHee |2 YacoB C MOMEHTa 3alep:KaHus
IIOI03PEBAEMOI0 TAKXKE YBEIOMIISIET O €r0 3a/Jep’KaHUM MHBIX JIML, YKa3aHHBIX B
q.2,49.2.1,9. 2.2 1 4. 3 ct. 96 VIIK PO.

Onnako, xkak ormeuaer JI.C. 3oiouyeBckasi, «BBEIECHHE YKa3aHHONH HOPMBI
IIOCTAaBWJIO IIEpEe] IMPaBOIPHUMEHUTENEM Psii BOIPOCOB, PELIECHUE KOTOPBIX IO
HACTOSILEr0 BPEMEHH HE HAWJICHO HU B TEOPUH, HU Yy JIUL, BEAYIIUX IPOU3BOJACTBO
o yrojaoBHomy aeny» [15, c. 42]. Tak, uccinenoBaTesb BBIIEISIET CIEAYIONIIUE
pOOJIEMBI.

[IepBas nmpobiema 3akiatoyaercs B mpotuBopednu Mexxay Hopmamu YIIK PO,
KOTOpBIE IIPElyCMaTPUBAIOT MPABO 331€PKAHHOTO HA OJIMH TeJe()OHHBIN pa3roBop
UCKIIFOUUTENBHO HA PYCCKOM s3bIKe, U HOopMamu 4. 2 cT. 18 VIIK P®, koropas
IJIACUT, YTO YYACTHUKAM YTrOJIOBHOTO CYAONPOM3BOJACTBA, HE BIIANCIOLIUM HIIU
HEJOCTAaTOYHO BIAJACIOIIMM S3BIKOM, Ha KOTOPOM BEIETCS IPOU3BOJICTBO IO
YrOJIOBHOMY JI€y, JOJDKHO OBITh pPa3bsICHEHO U OOECHEYeHO MpaBoO JenaTh
3asiBJICHUS, JaBaTh OOBSICHEHUS M MOKa3aHMsl, 3asABJISATh XOAATalCTBa, PUHOCUTH
&KasloObl, 3HAKOMHUTbCS C MaTepualaMH YroOJIOBHOIO Jiela, BBICTYNATh B CyA€ Ha
POJHOM SI3BIKE€ WJIM JIPYTOM $I3bIKE, KOTOPBIM OHHU BIJIAJCIOT, a TaKXe OecIyiaTHO
TIOJIB30BAThHCS MTOMOIIBIO TIEPEBOUMKA B Topsijike, ycraHoBieHHoM YIIK P® [35].
Taxxe u Koncruryus Poccuiickoil Denepannu rapaHTUpyeT mpaBa U CBOOOIbI
YEJIOBEKY WU TPAXJAHWHY HE3aBUCHUMO OT I0JIa, Pachl, HAIMOHAJIBHOCTH, S3bIKA,
IPOUCXOXKAEHNSA, JODKHOCTHOTO M HMYLIECTBEHHOTO IIOJIOKEHUSA, MECTa
KUTEIIbCTBA, OTHOLICHHS K PEIUrud, YOSXKICHHH, MNPUHAMJICKHOCTH K
OOIIECTBEHHBIM O0BEIMHEHUSAM U IPYTHX 00cTosITenseTB [19].

B cBs3U ¢ 3TUM MOXKHO KOHCTaTHPOBaTh, YTO HOpMBI 4. 1 cT. 96 VIIK PO
OrpaHUYMBAIOT NPABO 3aJEPKAHHOIO, HE BJIAJCIOLIEIO0 PYCCKUM SA3BIKOM, Ha
OOIIeHHE C PpOJICTBEHHUKAMHM MWJIM IOPUCTOM BO BpeMs 3aJepKaHusd. OITO

IMPOTUBOPCUYHUC BbBI3bIBACT TPYAHOCTH KaK B IMPAKTUYCCKOM CMBICJIC, TAK U C TOUKH
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3peHHs COOJTIO/IEHNS KOHCTUTYIIMOHHBIX TPaB TpaKJaH, U TpeOyeT nalibHEHIIEro
00CYXJIeHHsI 1 KOPPEKLIUH 3aKOHO1aTEIbCTBA.

C uenpio pelieHus TaHHOTO MPOTUBOPEU S MpeiaracTcsi UCKIIOUUTh U3 4. |
ct. 96 VIIK P® ¢pasy «ua pycckoMm s3pike». [lpum sToM mpemmaraercs B
0053aTEIBHOM MOPSIIKE OCYLIECTBIIATh 3aMCh IaHHOTO Pa3roBopa.

JI.C. 3omodeBckasi OTMEYAaeT, YTO «MpaBO Ha TeleQOHHBIN pPa3roOBOp
MOI03PEBAEMbII TOJIy4aeT B KpaTyallIMi CpPOK, HO HE MO3[HEE 3-X 4YacoB C
MOMEHTa JIOCTaBJCHHUS B MPABOOXPAHUTEIbHBIA OpraH (OpraH JO3HAHUS WU K
cienoBarento). Bompoc o cpoke peanmzanuu mpaBa Ha Telle(OHHBINA Pa3roBoOp
HEpa3pbIBHO CBA3aH C MCUMCIEHUEM 48-4acOBOrO CpOKa 3aJepikaHHs C MOMEHTA
(dakTrueckoro 3ajaepxkanus. [1oCKoNbKY B YyrojlOBHO-IIPOLECCYAIbHOM 3aKOHE HE
3aKperuieH JOKYMEHT, MOJATBEPKIAIONINI (PaKT JOCTaBICHUS 3aJeP>KaHHOTO JIUIIA B
OpraH JJO3HAaHUS WU K CJIEIOBATEII0, U Ha MPAKTUKE TAKUM JIOKYMEHTOM SIBJISIETCS
panopT COTpyAHUKa O 3aJepKaHUU, TO OIPENENIEHUE CpPOKa MPEAOCTaBICHUS
MOJI03pEBaeMOMY TpaBa Ha TEIE(POHHBIA PA3TOBOP BBI3BIBAET TPYIHOCTH Y
npaBonpumenutens» [15, c. 44]. HccrnenoBarenb TPOBEN aHKETUPOBAHUE
COTPYAHUKOB OPraHOB BHYTPEHHHMX JI€Jl, KOTOpBIM IOKa3al, YTO «MHEHUS
PAKTUYECKUX COTPYJHHUKOB O MOMEHTE pPa3bsACHEHMs TpaBa Ha TeNePOHHBIN
pasroBop pazaenminuch: 52,7% pecroHIeHTOB YKa3aiH, YTO MPaBo Ha TeaedOHHBIH
Pa3roBOp pa3bICHAETCS ¢ MOMEHTa (haKTUUIECKOro 3ajepxxanus, 16,8% - ¢ MOMeHTa
JIOCTaBJICHUs B YIIOJHOMOYEHHBIN opraH, 28,8% - ¢ MOMEHTa MpOLECCYaJTbHOrO
3aaepkanus. [IpoGiema Takke BOZHUKIIA U B IOHUMAHUM CYTU: BXOJUT JIU MPABO
Ha Tee(OHHBIN Pa3roBOp B AJITOPUTM JISHCTBHIA TT0 3aJIepKaHuto Jinnay [15, c. 44].

JleicTBUTENbHO, TpoOJieMa C OIpenesiecHneM MOMEHTa MPEAOCTaBICHUS
npaBa Ha Tene(OHHBIM Pa3roBOP MOAO3PEBAEMBIM BO3HHKAET M3-32 HEUETKOCTHU
3aKOHOJATENbCTBA M pPA3IMYUi B MpaKTHUKE ero npuMmeHeHus. FcciemoBanue
JI.C. 305104€BCKOI MOATBEPKIAET, YTO OTCYTCTBUE SICHOIO YKAa3aHHsS B 3aKOHE O
MOMEHTE pa3bACHEHHMs TIpaBa Ha Tene(OHHBIM pa3roBop MCXOAUT U3
HEJOCTATOYHOW  JETalM3alUi  MpOLEAYyp  3aJepXKaHusi U [PUMEHEHUS

3aKOHOJIaTENILCTBA B 3TOM 00JIaCTH.
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AHKETUPOBAHHE COTPYJAHUKOB OPraHOB BHYTPEHHUX JI€J MOKa3bIBAET, YTO
CYILIECTBYET 3HAYUTEIBHOE PACXOXKIEHUE B MHEHHSIX OTHOCHTEIBHO MOMEHTa
pPa3bACHEHHs 3TOr0 IMpaBa. JTO YKa3bIBAET HAa OTCYTCTBUE €IUHON METOHOJOTUHU
WM TIOHUMAHHUS B IPAKTUKE MTPAaBOOXPAHUTENBHBIX OpraHoB. Bompoc Takxke o ToMm,
BXOJIUT JIM MPABO HA TeIEPOHHBIN pa3roBOP B AITOPUTM JIEUCTBUM IPH 3a1€pKaHUU
U, TOJAHUMAET CEpbE3HbIE BOMPOCKI O TOM, KAaK HWMEHHO JIOJ>KHBI
OCYILIECTBIISITECA MPOLEAYPHl 3aJ€pKaHUSI C TOYKM 3pEHHS] 3allUThl I[paB
nono3peBaeMbix. Tak, JI.C. 3omoueBckasi OTMEUAET, UYTO «HE MEHEE BayKHBIMU
OCTAlOTCSl BOIPOCHI, YTO JI€JaTh, ECIH 3aJI€PKAHHOE JIUIO HE I03BOHUIOCH HUKOMY
U3 OJM3KUX POJICTBEHHHKOB, 00s3aH JIM CJIEAOBATENb OCYIIECTBUTh YBEIOMIIECHUE
OJIM3KUX POJCTBEHHUKOB, HUCXONd u3 mookeHuid 4. 1 cr. 96 VIIK PO,
3aKpEIUICHHBIX B HACTOSIIEE BpEMs, CTaThbsd HE HMMEET NPSIMOrO YKa3aHus Ha
00sI3aHHOCTh CJIEJIOBATeNiE B TakoM yBeaomyieHHMU» [15, c. 45]. Orta mpobnema
TpeOyeT BHHMAaHHWS U pENICHWS, TaK Kak OHa BIWAET HA OOeCredYeHue
KOHCTUTYLIMOHHBIX MPAaB MOJ03PEBAEMBIX U FAPAHTUPYET COOIIOJICHUE MPOUEAYP
YTOJIOBHOT'O CYIOIIPOU3BOCTBA.

Jlyist perieHust 3Toi MpoOJIeMbl claeayeT pa3paboTaTh YETKHE CTaHAAPTHI U
MPOLIEAYPBI, KOTOPBIE ONPEAEIAT MOMEHT IIPEAOCTABIEHUS I0103pEBAEMOMY IpaBa
Ha Tesle(OHHBINA Pa3roBOp B COOTBETCTBUHU € 3aKOHOM. HeoOXoIuMo 3akpenuTh B
3aKOHE YETKHM MOMEHT, KOrjia MOJ03pPeBAEMOMY JOJKHO OBITh Pa3bsCHEHO €ro
nmpaBo Ha TeleQOHHBIM pa3roBop, UYTOOB H30EKaTh HEOMPEICICHHOCTH U
pazHouteHuil. Takxke cienyeT o0ecneYuTb COOTBETCTBYIOLIEE OOydeHHue
COTPYAHUKOB  MPAaBOOXPAHUTENBHBIX  OpPraHoB,  4YTOObBl  rapaHTUPOBATh
3¢ (EeKTUBHYIO peau3aluio MpaB IMOJ03PEBAaEMbIX Ha Tele(OHHBIM Pa3roBOp B
paMKax 3aKOHa.

Emé omna mpobiema cBs3aHa C TeM, YTO JaHHas CTaThsi CChUIACTCS Ha
tenedonubld 3BOHOK. JI.C. 3oroueBckasi copaBemMsIMBO 3aa€TCsi BOIPOCOM,
OTMeuasi, 4YTO «OJHOM W3 BBISBICHHBIX MPOOJIEM TaKKE OCTAETCSI BOIPOC O TOM, C
Kakoro TenedoHa OyJeT OCYIIECTBIATHCS TenedOHHBIM pa3roBop JMIIA,

MO/I03PEBAEMOT'0 B COBEPIICHUU TPECTYIUICHUS, ¢ OJM3KUM POJICTBEHHHUKOM, a
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TaK)Ke Ha KOro OyzIeT BO3J0XKeHa O0S3aHHOCTH MO OIUIaTe JAHHOTO Telle()OHHOTO
pasroBopa. byaer nu 3To crammoHapHbIii TenedoH, TeneQoH ciemoBaTeNs
(mo3HaBaTeNs), TMIHBIN TeeOHHBIN anmapaT mojo3peBaeMoro Jmmnay [15, c. 45].

[Tomaraem, 49To 111 peIIEHUS MaHHOW TPOOJIEMBI CIETYET PaCCMOTPEThH
BO3MOXHOCTh HCIIOJIb30BaHUS TTOMUMO TellepOoHa NPYyrux TEXHHUUECKUX CPEICTB
CBSI3U U MOOWJIBHBIX YCTPOMNCTB, a TAKXKE€ YTOYHUTH MOPSIOK UX UCTIOIB30BaHUS, a
TaKXKe 3aKPENUTh MAaKCUMAJIbHYIO MTPOJIOJKUTEILHOCTH IAHHOT'O Pa3roBopa.

Emé omna mpobnema Kkacaercs BO3MOXKHBIX HETaTHBHBIX IOCIEACTBUM
YBEIOMJICHHUS TTOI03PEBAEMBIX O CBOEM 3aJIepyKaHUM WX OJIM3KUX POJICTBEHHUKOB
gepe3 TeneQoHHBIM pasroBop. llogo3peBaeMblii MOXKET WCHONIB30BaTh ITY
BO3MOXXHOCTh IS Tiepenadyd  WH(OpMaIuu, KOTOopas MOXKET TPUBECTH K
YHUUTOXKEHHUIO CJIEIOB NMPECTYIUICHUS WIIA PAa3IIAICHUIO0 BaKHBIX JOKA3aTEIIbCTB,
9TO 3aTPYIAHSAET TMPOBEACHUE CJICACTBEHHBIX MeEpompuaTHii. Takke BBICOKA
BEPOSTHOCTD, UTO MOA03PEBAEMBIN MOKET OKa3bIBATh JIABJICHUE HA CBUJICTENCH UITH
MOTEPIIEBIINX YE€PE3 CBOUX OJIM3KUX.

XOTs 3aKOHOJATENhCTBO IMpPEIyCMaTpuUBaeT TMpaBO CJEAOBaTENs He
YBEAOMJISATh OJM3KUX POJICTBEHHUKOB TOJI03PEBAEMOr0 B Clyyae HEOOXOIUMOCTH
COXpaHEHUs TalHbI 3a/Iep’KaHusl, 3TO MOXKET 3aTPYIHUTH padOTy CIIe0BATENS U3-32
BPEMCHHBIX OTPaHUYCHHA M HEOOXOJUMOCTH OOOCHOBAHHS TAaKOTO pEIICHUSI.
Komreke mporeccyanbHBIX JIEHCTBHMA, KOTOPBIC CJEAYET BBIMOJIHUTL TPH
3a/iep)KaHuH, UMEET CTPOTHME BPEMCHHBIC PaMKH, W 3aJIepKKa MPOIEAYPhl MOTYT
HEraTUBHO CKa3aThCs Ha XOJIE paccieIOBaHusl.

B cBs3u ¢ atEM mpemiaraercss pa3paboTtaTh OoJiee YETKHE W JETAIbHBIC
IPOIEAYPhl BKJIIOYEHHUS] OJIM3KUX POJICTBEHHHUKOB ITOJ03PEBAEMBIX B IPOIIECC
YBEAOMJICHUS O 3aJepXKAaHUU, YTOOBI MPEIOTBPATUTh BO3MOXXHOCTH HETaTHBHBIX
MOCIICJICTBUN NIt CIIEACTBUS, OOECIEUUTh aJIeKBaTHOE OOYYEHHE U TMOATOTOBKY
NPaBOOXPAHUTEIHHBIX OPTaHOB ISl 3PPEKTUBHOTO IPUMEHEHHUS dTUX TPOIICTYP B
COOTBETCTBHM C 3aKOHOM, pacCMOTPETb BO3MOXKHOCTh  HWCIOJIb30BaHUS
QIBTEPHATUBHBIX ~ METOJOB  YBEJOMIICHHUS, KOTOpbIE MOTYT  OOCCICUUTh

0e30MacHOCTh  pacclie/loBaHus, Hampumep, MyTeM OrpaHuYeHus JOoCTyna
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M0JI03pPEBAEMOr0 K Tele(OHHBIM CPEACTBAM CBS3M B ONPEACIICHHBIX CIIy4asXx,
oOecrieunTh Oosiee TIIATETbHOE OOOCHOBAHME M KOHTPOJb 3a PEUICHUSIMU O
HEOOXOJUMOCTH OrpPaHUYEHUS YBEAOMJICHUSI OJM3KUX POJCTBEHHUKOB, YTOOBI
n30eXaTh 370yMOTPEOICHUI 1 00eCTIeUnTh COOJI0ICHNE KOHCTUTYITMOHHBIX TIPaB
rpak/IaH.

Taxxe JI.C. 3omoueBckas oOpaiaeT BHUMaHUE Ha MPOOJIEMY OCYITIECTBICHUS
JUYHOTO OOBICKA 3aJIepKaHHBIX JIMI. JTa TMpoljemMa Kacaercs MpaBOBOU
HEOINPEJEICHHOCTY B BEJAOMCTBEHHBIX HOPMATHBHBIX aKTaX, Kacalouuxcs
MOJTHOMOYHUN COTPYAHUKOB NMPABOOXPAHUTEIBHBIX OPraHOB B OTHOLIEHUU JTUYHOTO
oObICKa 3aJiep>KaHHbIX Jivil. VccnenoBaTens oTMedaer, 4To B HACTOSAIIEE BpeMsl HE
CYILIECTBYET YETKMX MHCTPYKIMUA O TOM, pa3peliaercs JU MPOBEAEHUE JIUYHOTO
oObIcka Ha 3Tane (akTuueckoro 3ajaepxanus [14, c. 90].

B coorBerctBum co cr. 184 VIIK P®, nuunbIi OOBICK MOXET OBITH
npou3BeieH 0e3 COOTBETCTBYIOIIErO MOCTAHOBJICHUS MPHU 3aJEpKaHUU JIMIA WU
3aKJIIOUEHUHM €ro MOJI CTPAXy, a TAKXKE€ MPU HAIUYUU JTOCTATOYHBIX OCHOBAHUM
noJjiarath, 4TO JMIO, HaXoAsuleecs B MOMENICHUH WIM UHOM MECTE, B KOTOPOM
IPOU3BOAUTCS OOBICK, CKPBIBAECT MPHU ce0e MPEaMEThl WM JOKYMEHTBI, KOTOPBIE
MOTYT UMETh 3HaYEHUE JIJIs1 YTOJIOBHOIO JIena.

JInuHbIN OOBICK JIMIIA MPOU3BOJUTCS TOJIBKO JIMIIOM OJHOTO C HUM I0Jia U B
MPUCYTCTBUU TOHSTBIX U CHEIUATUCTOB TOTO K€ IM0Jia, €CIU OHU Y4YacTBYIOT B
JAHHOM CJICJICTBEHHOM JeiicTBrH [ 35].

[Ipu 3TOM cienyer OTMETHUTh, YTO B HOpMax YTOJOBHO-IIPOIECCYaTbHOTO
KOJEKCA HE YTOUHSAETCS, peub HUAET O (AKTHUECKOM WM TIPOIECCyaTbHOM
3a/iep>KaHuM.

VYcraB natpynbHO-OCTOBOM CTY>KObI OJIULIMU U IPYTMe€ HOPMATUBHbBIE aKThl
HE YCTAHABJIMBAIOT OJHO3HAYHO, MOXXHO JIM TPOBOJUTH JWYHBIM OOBICK MPHU
3a/iep KaHuM.

Cratbs 27.7 KoAlIl PO nomyckaer Juib NPOBEACHUE HAPYKHOTO U JINYHOTO

A0CMOTpa, HO HC oOBICKa.
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HopmatuBHbIE aKThl TakKe HE Pa3bICHIIOT pa3iMuue MEXIY HapyKHbIM
JOCMOTPOM, JIMYHBIM JIOCMOTPOM M JIMYHBIM OOBICKOM. OTO TPHUBOAHUT K
HEONMPEJENEHHOCTY U Pa3HOYTEHUSIM B JIEWCTBUSX  COTPYJIHHUKOB
PABOOXPAHUTEIBHBIX OPIAHOB, YTO MOXKET OCJIOKHSTh IIPOLIECC PACCIEAOBAHUS U
IPUBOJIUTH K HAPYILIEHHUIO IPAB 3aJ€PKAHHBIX.

JUis perieHus 3TOM MpoOJeMbl TMpeajaraercs MpPOU3BECTH W3MEHEHHUS B
YTOJIOBHO-IIPOLIECCYAIbHOM ~ 3aKOHOJATENBCTBE  JUIL  YETKOTO  ONpEIEIeHUs
IIOJIHOMOYHNH COTPYAHUKOB IIPAaBOOXPAHUTENBHBIX OPraHOB B OTHOILEHHUH JIUYHOTO
oObIcKa TpU 3aJep’KaHuu; pa3padoTaTh €IuHbIE CTAaHAAPTBI M MHCTPYKLHUH,
KOTOpbIE OBl ONpENENAau IMPOLEIYpPhl IMPOBEACHUS JUYHOIO OOBICKA U YETKO
Pa3bACHIIM pPa3IMuMe MEXIY HAPYKHBIM JOCMOTPOM, JIMYHBIM JOCMOTPOM U
JUYHBIM OOBICKOM; O0ecrneuyuTbh OOy4YeHHE COTPYIHHMKOB IPABOOXPAHUTEIBHBIX
OpraHOB C YYETOM BHECEHHBIX H3MEHEHUH, 4YTOObl OHU MOINIU 3(PPEKTHUBHO
NPUMEHATh HOBbIE TpaBUja B CBOEW paboOTe; BHEAPUTh MEXaHU3MbI KOHTPOJIA 3a
COOJIIOIGHHEM ATHX MPAaBUI M HOPM C LENbIO MPEAOTBPAICHUSI HApYIICHUN MpaB
3aJlep’)KaHHBIX M OOecleueHus CHpPaBeUIMBOIO W 3aKOHHOrO  Ipoliecca
paccie10BaHus.

JI.C. 3onoueBckas oOpaliaer BHUMaHUE Ha HpoOJIEMY YCTaHOBJICHUS
MOTMBOB M OCHOBaHUM IIpU 3ajaepKaHuM mopo3pesaemoro. lccnenosarens
OTMEYaET, uTo «coriacHo 4. 2 c¢T. 92 YIIK P® B npoTokosie T0IKHBI ObITh YKa3aHbI
OCHOBAaHMSI M MOTHUBBI 3aJiepKaHusi mojo3peBaemMoro. OIHAKO B JEHCTBYIOIIEM
3aKOHO/IaTEIbCTBE MEPEUHCIEHBI TOJIBKO OCHOBAHMS IS 3a/epkaHus auna (cT. 91
VIIK P®), ¢opmynupoBka MOTHBOB BO3JIaraeTcsi HEMOCPEACTBEHHO Ha
IPaBONMPUMEHUTENS], OJAHAKO CYIIECTBYEeT TpeOOBaHME 3aKOHA WMX YYUTHIBATh U
yKa3bIBaTh B IPOTOKOJIE 3a/iepxKanus. B pe3ynbrare yero, 3To IpUBOAMT K HE BCEria
PABWIBHOMY, TPAMOTHOMY H3JIOKEHUIO MOTHUBOB 3aJ€pKaHuUs I1003PEBAEMOr0, a
TaK)K€ B MOAABIISIONIEM OOJBIIMHCTBE BOOOIIE K MX OTCYTCTBHIO B IPOTOKOJIE
3agepkanuss. Uro Henp3s NpU3HATH  IPAaBUJIBHBIM, BEIb  3aJECpKaHUE
NOJ03PEBAEMOIO0 B IMIEPBYIO  OYepedb  OrpaHUYMBAaEeT  cBOOOAYy W

HCIIPUKOCHOBCHHOCTL  JIMYHOCTH, IIO3TOMY YKa3aHHMC MOTHBOB IIO3BOJISACT
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dbopmMupoBaTh MpaBWIbHOE MPEACTaBICHUE Y MpaBonpuMuHuTens. MccienoBanue
OJIHMX JIMIIb TPaB, 3aKOHHBIX HHTEPECOB U O0O0S3aHHOCTEH MOJ03PEBAEMOTO
HEBO3MOXXHO B OTPBHIBE OT KOPPECMOHAMPYIOIIUX C HUMHU MpaB U 00s3aHHOCTEH
FOCY/IAPCTBEHHBIX  OPraHOB,  BEAYIIMX  YTOJOBHOE  CYJIONPOU3BOJCTBO,
00s13aHHOCTEN U MpaB 3aIUTHUKA UHBIX [TPABOBBIX CPEACTB, BHICTYIAIOIINX B BUJIE
COOTBETCTBYIOIIMNX TapaHThil. [loaTOMy rapanTum mpaB, 3aKOHHBIX HHTEPECOB,
00s13aHHOCTEN MOA03PEBAEMOTO SIBJISIOTCS 00513aTE€ILCTBEHHBIM M HEOOXOIUMBIM
AJIEMEHTOM CTPYKTYpPbI €ro IMpaBOBOr0 CTaTyca, ABJISIOTCS €r0 OpraHUMYECKUMU
npoleccyanbHbIMU TapanTusimu» [16, c. 232-233].

To ecTh mpoOsema cBA3aHa C OTCYTCTBUEM YETKOTO ONpEEICHUS MOTUBOB
3a7iep>KaHusl MOJI03PEBAEMOI0 B YTrOJIOBHO-TIPOLIECCYATbHOM 3aKOHOIATENbCTBE
Poccuiickonn @enepaunu. B coorBercTtBuM ¢ yacteio 2 cratbu 92 VYIIK PO,
MPOTOKOJ 3aJIepKaHUsl JOJDKEH COJIEp)KATh YKa3aHWE OCHOBAaHWUM W MOTHBOB
3ajiepKanus moao3peBaemoro. OqHAKO 3aKOHOJATENBCTBO YCTAHABIMBAET TOJIBKO
ocHoBauwms 1 3anepxkanus (ctatbst 91 YIIK P®D), a popmynupoBanme MOTHBOB
OCTAETCsl Ha YCMOTPEHUE MTPABONPUMEHUTENS.

OTO NPUBOAUT K HEJOCTATOYHO IPaMOTHOMY M HE BCEr/Ja MPaBUIbLHOMY
U3JI0KEHUIO MOTHUBOB 3aJ€p’KaHUSl B IPOTOKOJIE, @ BO MHOTHX CIIy4dasX K HX
OTCYTCTBUIO. YKa3aHHE€ MOTHBOB 33JIepKaHUs SIBISETCS BaXXHBIM DJIEMEHTOM,
MOCKOJBKY 3aJiep’KaHhe TO0JI03pEBAEMOr0  OrpaHMYMBAaeT €ro CcBOOONY U
HEMPUKOCHOBEHHOCTh JIUYHOCTH.

OTCyTCTBHE YETKOI0 3aKOHOAATEIBLHOr0 ONPEAECICHUSI MOTUBOB 3aJ€PKAHUS
MOXET MPUBOJNTh K YIIEMJIIEHHIO NpaB MOAO3PEBAEMOr0 W OCIIAPUBAHUIO
3aKOHHOCTH ITPOTOKOJIA 3aJ€PKAHNS KaK T0KA3aTEIbCTBA.

Pemienrie »Toil mpoOsieMbl MpENiarae€Tcs 4epe3 «3aKperyieHue MOTHBOB
3aJiepkaHusl Hapsiny ¢ ocHoBaHusMH B YIIK P® u BHeceHmem H3MEHEHUN W
nononHeHuit B cT. 91 VIIK P®. B pe3ynbsTare uero TpyaHocTb B GOPMYIHPOBAHUU
MOTHUBOB 3aJI€pKaHUs UCUE3HET U MOABUTCA ONPEIETICHHbIE KPUTEPUU [IJIs1 OLIEHKU

¥ COCTaBJICHUS MPOTOKOJIA 3aaepkanusi» [16, c. 233].
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Takum o00pa3zom, B paMKax TpeThed IJIaBbl HACTOAIIETO HCCIIEIOBAHUS
BBISIBJIEHBI MPOOJEMbl M MPEIOKEHbl HAMNpAaBICHUA WX pelleHus. BolaeneHsl
npo0JieMbl, CBA3aHHBIE C COOTHOLIEHHMEM (PAKTHUYECKOIO0 U IPOLIECCYaTbHOro
3a/epKaHus], CBSI3aHHBIE C IIPaBOM 33JIEP)KAHHOIO Ha TEJIEPOHHBIA Pa3roBop
UCKJIIOYUTEIHPHO Ha PYCCKOM SI3BIKE; MpoOJieMa OIMpeneleHHs MOMEHTa U CpOKa
IpeIoCTaBIeHUs TI0J03peBaeMOMY ITpaBa Ha Tele(OHHBIH pa3roBop; mpodiema,
CBsI3aHHAsl C ONPEJEICHUEM, C KAKOr0O UMEHHO TeleoHa OyAeT OCYIECTBISIThCS
pasroBop; MpodiieMa BO3HUKHOBEHUS BO3MOXKHBIX HETaTUBHBIX TOCIEICTBUN
yBEAOMJICHUS OJIM3KUX POJCTBEHHUKOB; MpoOJIeMa OCYIIECTBICHUS JUYHOIO
00BICKa 3a/IepKaHHBIX JIUII; IPOOJIEeMa OTCYTCTBHSI YETKOT'O ONPEACIICHUS] MOTHBOB
3aiepKaHus mojo3peBaeMoro u ap. s pemeHus npeacTaBiIeHHBIX MpodiieM
npeajaraeTcsi BHEAPUTh pa3paOOTaHHBIM aJIrOpUTM 3aJ€p’KaHUs; UCKIIOUUTh W3
9.1 cr. 96 VIIK P® ¢pa3y «Ha pycckoMm s3bIKe», B 00A3aTEIBHOM MOPSIKE
OCYULIECTBJISAThH 3alMCh Pa3roBOpa; pa3paboTaTh YETKHWE CTAaHAAPTHI U MPOLIETYPHI,
KOTOpBIE OIpPEAEHSIT MOMEHT MPEIOCTAaBICHHUS IIOAO3PEBAEMOMY IIpaBa Ha
Tele(OHHBI pa3roBop; PaccMOTPETh BO3MOXKHOCTb HCHOIb30BAaHUS TOMHMO
TesneoHa IPYruxX TEXHUUECKUX CPEACTB CBA3M U MOOUIIBHBIX YCTPOICTB, a TakkKe
YTOYHUTh TIOPANIOK HX UCIOJIb30BaHUS;, pa3paboTaTh 4YETKHUE MPOIEAYpPHI
BKJIFOUEHHUSI OJIM3KUX POACTBEHHUKOB IMOJ03PEBAEMBIX B MPOLIECC YBEIOMIICHHS O
3aJiepKaHUN; YETKO OINPEIEIIUTD ITI0JTHOMOYMS COTPYAHUKOB IIPAaBOOXPAHUTEIIBHBIX
OpraHoB B OTHOUIEHWHU JIMYHOTO OOBICKAa NpH 3aJIepPKAHHUM; 3aKPEMUTh MOTHBBI
3a7epkaHusl Hapsay ¢ ocHoBaHusiMu B YIIK P® u BHECEeHHMEM W3MEHEHUH H

nonoaHenni B cT. 91 VIIK P®.
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3akiodyeHue

B coorBerctBuu c . 11 ct. 5 YIIK PO, 3aaepkaHue no1o3peBaeMoro — Mepa
OPOLECCYAIbHOTO  NPHUHYXAEHUS,  NpUMEHseMas  OpraHoM  JO3HaHMs,
JI03HaBaTeleM, CIeIoBaTeNIeM Ha CPOK He Ooiee 48 4acoB ¢ MOMEHTA (PaKTHIECKOTO
3a/iepKaHusl JIMIA 0 MOJIO3PEHHUI0 B COBEPIIECHUU MPECTYIUICHUS, a B YCIOBHUAX
BOCHHOI'O IOJIOKEHUSI — Ha Cpok He Oosee 30 cyTok ¢ MOMEHTa (PAKTHUECKOTO
3a/iep KaHus JIMIA, TTO03PEBAEMOr0 B COBEPILICHUH TSKKOTO WIJIM 0CO00 TSAKKOTO
NPECTYIUIEHUS. 3a/IepKAHUE KaK MEpa YroJIOBHO-IIPOLECCYATIbHOIO IPUHYKICHUS
ABJISIETCSI Ba)KHBIM HMHCTPYMEHTOM B peEalu3allMi MPaBOCYIUst U OOECTICUCHUU
0e30macHOCTH O0IIeCTBa, MPH YCJIOBUU COOJIOJICHUS] 3aKOHA U 3alllUTHI MPaB U
CBOOOJ] YETTOBEKA.

Cr. 91 VIIK P® perynupyer oCHOBaHUs 3aiep:KaHus ogo3peBaeMoro. Tak,
B cooTBeTCTBUU C 4. | cT. 91 YIIK P® opran no3nanus, 103HABaTElNb, CIEI0BATEb
BIIPABE 3aJ1€PKaTh JIMIIO 110 NOJI03PEHHUIO B COBEPILICHUN IPECTYIUIEHUS, 32 KOTOPOE
MOKET OBbITh HA3HAYEHO HaKa3aHWE B BHJIC JUIICHUS CBOOOJbI, MPU HATUIHHU
OJTHOTO M3 CIEAYIOIIHUX OCHOBAHUI: KOTJa 3TO JMIO 3aCTUTHYTO IIPU COBEPILIECHUU
MPECTYIUIEHUS WIIM HEMOCPEACTBEHHO MOCIIE €r0 COBEPIIEHUS; KOT1a TOTEPIIEBIINE
WJIM OYE€BULBI YKAKYT Ha JAHHOE JIMIO KaK Ha COBEPIIUBIIEE NPECTYIUICHHUE; KOTa
Ha 3TOM JIMIIE WM €r0 OJIeXkE, MPU HEM WIHM B €ro KWIHIE Oy1yT OOHApY>KEHBI
SIBHBIE CJIC/IbI TTPECTYILICHUS.

B kauecTBe menu 3ajep:KaHUs MOMKHO BBIICIHWTH CO3JAaHUE YCIOBHIA,
HarpaBJIEeHHBIX Ha 00€CIIeUeHNE HAJIeKAILIETO MTOBEICHNUS JINIIA, TPOBEPSEMOTO Ha
IPUYACTHOCTh K COBEPILIEHMIO NMPECTYIUIEHHA. B KauecTBe MOTHMBA 3a/ep KaHUs
BBICTYIAIOT ONACEHUS ClIe0oBaTeNsl (JO03HABATENs) B TOM, YTO IOJJ03PEBAEMOE JIULIO
MOKET TIONBITAThCS BOCIPEMATCTBOBATh PACCICAOBAHUIO MPECTYIUICHUS WU
CKpBITh JOKa3aTenbCcTBAa. BakHO, 4YTOOBI 1€dh W MOTHUB OBUIM TOHSITHBI U
apryMEHTHUPOBAHBbI.

3ajepkaHue 1A, TOJA03PEBAEMOr0 B COBEPILICHUH MPECTYIICHUS, SBJISIETCS

BAXHOW Mepol MPpUHYXKIIEHUs, HEOOXOIUMOM A oOecriedeHus: HEOTBPATUMOCTH
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YIOJIOBHOM OTBETCTBEHHOCTH W INMPENOTBPAIIECHHUS NMPECTYIUIEHUH. B ucropum ero
pa3BUTHUS  3aJIEP)KAHUE H3HAYAIBHO BO3HUKIO KAaK 4YacTh IOJHUILIEHCKOU
NESATEbHOCTU, HO CO BPEMEHEM MPUOOPENIO CTaTyC CaMOCTOSITEIbHON YrOJIOBHO-
POLECCYATBHON MEPHI.

daKkTUYECKOE 3aJIepKaHue, NPEAIIECTBYIONIEE MPOLECCyalbHOMY, BCEraa
HEOOXOIUMO M MMEET Ba)KHOE 3HAYCHHE JUIS PACKPBITHS NPECTYILNICHUH, XOTS He
BCErJla Cpasy sICHa MPUYACTHOCTH 3ajiepKaHHOro. O1HaKo, HECMOTPS Ha BAXKHOCTh
(bakTU4YECKOT0  3aJiep)KaHusl, €ro peryjiupoBaHWEe B paMKax YroJOBHO-
MPOLIECCYAIIbHOIO 3aKOHOAATENIbCTBA OCTACTCS HEAOCTATOYHO OIPEICIIEHHBIM W
YETKO HE pa3rpaHUUYCHO OT MPOIECCYaTbHOI0 3a/IepKaHUs, YTO TPeOyeT BHECCHUS
U3MEHEHHUM B 3aKOHOIaTEIbCTBO.

[IponeccyanbHoe odopmiIeHHE ¢ HCUYUCIECHHUE CPOKOB  3ajiep:KaHus
MOJA03PEBAEMOr0  SIBJISIETCSI  BAXKHBIM ~ ACMEKTOM  YTOJOBHO-TIPOLIECCYATbHOM
JICATEIBHOCTH.

B coorBercTBMM C YCTaHOBJIECHHBIMM 3aKOHOM ITPAaBWIAMH, 3aJICPKAHUE
[10JI03PEBAEMOTO JIOJKHO COMPOBOXKAATHCS COCTABIIEHUEM MPOTOKOJIA 3aI€PKAHU,
I7I€ TODKHBI OBITh YETKO 3a(pUKCUPOBAHBI OCHOBAHUS, MOTHUBBI U OOCTOSTEIIHCTBA
3aJIepIKAHUS.

Kpome Toro, He00X0IMMO YYUTHIBATh IIPOLIEYPHI JOPOCa M0 103PEBAEMOT O,
MPOBEJCHUE JIMYHOTO OOBICKA, a TaK)Ke COOJI0JICHUE BCEX MpaB U TapaHTHUH,
MPEAYCMOTPEHHBIX 3aKOHOM, YTOOBI 00€CTEUUTh CIPaBEIJIUBOCTh M 3aKOHHOCTH
MPOLECCA PACCIEAOBAHUS MPECTYIICHUMN.

OcBOOOXIEHNE TIOIO3PEBAEMOT0 OCYIIECTBISETCS B COOTBETCTBUU C
YCTAaHOBJIEHHBIMU 3aKOHOM IIPOLEAYpPaMH, BKIIOYAIOIIMMHU HEYIOBJIECTBOPEHUE
XOJIaTalCTBA O MPUMEHEHUN MEPBI MPECECUCHHS B BHUJIE 3aKIIOUCHUS MO CTPAXKYy,
UCTEUYEHHE CPOKa 3ajepKaHus JTUOO OTCYTCTBHE MOJIAaHHBIX XOAATaHCTB, IIPH 3TOM
MPOIIIO COPOK BOCEMb YacOB C MOMEHTa 3ajaepkaHusg. OCHOBaHUSMH A
OCBOOOXKICHHUSI MOT'YT OBITH OTCYTCTBHE JOCTATOYHBIX JOKA3aTENbCTB y4aCTHS
MOJI03PEBAEMOr0 B COBEPIIECHUHN IPECTYIUICHUS, HAPYIICHUE MPOLEAYPHBIX IPaB

3aJIep)KaHHOIO0 WJIM HE3aKOHHOE cojiepkaHue mnox crpaxeil. IlponeccyanbHbiMu

61



MOCJICICTBUSMH OCBOOOKICHUSI SIBJIAIOTCS MPU3HAHUE TMpaBa Ha peaOWIUTAINIO U
BO3MOKHOE BO3MEILIEHHE yIepOa, a TAKKE U3MEHEHHUE CTaTyca MoJ03PEBAEMOro Ha
CBHJIETENS B YTOJIOBHOM IIPOLIECCE.

B pamMkax ucciieioBaHus BbISIBIICHBI TPOOJIEMBI U MPE/I0KEHBI HalpaBJIeHUS
UX PEILICHMUS.

Tax, ObUTH BBISBIIEHBI CIEAYIONTNE MPOOIEMBI, CBI3aHHBIE C COOTHOIIIEHUEM
(haKkTHUUECKOro U MPOIECCYaTbHOTO 3a/IeP KAHMS:

— ompeAeneHue MOMEHTa 3ajepkanusi. He Bcerga nmoHsATHO, KOrJja HMEHHO

IPOUCXOJIUT 3aJIep’KaHKe, TaK KaK OHO MOXET ObITh (paKTUYeCKUM (Koraa
JIMIIO JIMIIAETCS CBOOOJIBI) MJIM MPOIECCYyabHBIM (KOTJa COCTaBIISAETCS
IPOTOKOJI O 3aJepKaHuM). DTO MOXKET MPUBECTU K Pa3HOUYTEHUSIM U
CIIOpaM O TOM, KaKoe BpeMsl CJIeIyeT YUUThIBATh;

— IpolieccyalbHble IOCJIEACTBUS  OMIMOOYHOIO YKa3aHUs BpPEMEHH.
HenpaBunbHoe yka3zaHue BpEeMEHHU 3aJiepKaHUs B IPOTOKOJE MOXKET
noBjieyb 3a co0OMl mpoueccyanbHble MOCIEICTBUS, TaKue Kak
HEJIOMYCTUMOCTh ~ TOJYYEHHBIX  JIOKA3aTE€IbCTB  WJIM  CHOPHl O
MIPAaBOMEPHOCTH 3aJEPKAHUS;

— Ppa3HOYTEHHMS B TOJIKOBAHHUH CPOKA 3aJiepKaHusl. B mpakTuke npuMeHeHus
YTOJIOBHO-TIPOLIECCYAJIbHBIX HOPM YacTO BO3HUKAIOT PA3HOYTEHUS U
CIIOpBl O TOM, KakK JIOJT0 TOJI03PEBAEMOI0 MOXKHO 3aJEp>KHBaTh 0
COCTaBJICHHUS MPOTOKOJIA 3a/IePKAHHUSL.

Jliist perienust mpo6JieMbl COOTHOMICHUS (PAKTUYECKOTO U MPOIECCYyaTbHOTO
3a/Iep’KaHusl MpEeIaraercs CIAEAYIOIUNA arOPUTM 3a/Iep’KaHUs: COTPYIHUKOM
NPABOOXPAHUTEILHOIO OpraHa IO BBIMOJHEHUU (HAKTUUECKOr0 3ajiepKaHus
JOJKEH OBITh COCTaBJI€H JOKYMEHT — IMPOTOKOJ JIMOO pamopT ¢ 00s3aTeNbHBIM
yKa3aHUEM BpPEMEHHM M MecTa (PaKTHUYECKOIro 3aJiepKaHus, a TaKKe BpPEMEHU
JIOCTaBIICHHUS 3a/Iep>KaHHOrO JiHIa. BMecTe ¢ TeM BpeMst (haKTUUECKOro 3a/1epKaHus
JOJDKHO BKIJIIOYaThesl B 48 yacoB mpolieccyallbHOrO 3ajepkaHus. Pemienune o
MPOLIECCYAIbHOM 3aJIep>KaHUU JOJKHO OBbITh MPUHATO HE Mo37Hee 12 4acoB C

MOMCHTA A0CTAaBJICHUA 3aACPIKAHHOTIO. Taxoxe BUIUTCs HCO6XOI[I/IMBIM COKpaIlcHuc
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BPEMEHHOI'0 MHTEpBaja MEXKIY (GaKTUYSCKUM U IOPUIUYCCKUM 3aJIepKaAaHUEM IS
YIIYUIIEHUs MPOIECCYyaTbHON MPAKTUKUA U 00ECTIeUeHUs MPAaBUILHOTO U 3aKOHHOT'O
X0/1a pacclieJOBaHus.

Crnenyromiast mpobiema — mpotuBopeurst Mmexay Hopmamu Y [IK PO, kotopsie
npeaycMaTpUBAIOT MPABO 3aJIEPKAHHOIO HA OJUH TelIeOHHBINA Pa3roBOp
UCKIIFOUUTENBHO HA PYCCKOM $3bIKE, U HOpMaMH 4. 2 cT. 18 YIIK P®. Tak, HOpMbI
4. 1 c1. 96 YIIK P® orpaHnyuBaroT NpaBo 3a1€p>KaHHOr0, HE BJIAJICFOIIET0 PYCCKUM
SI3BIKOM, Ha OOIIIEHHE C POJCTBEHHUKAMU WM IOPUCTOM BO BpEMSI 3aJiepKaHUsI.

Jl1s1 petieHus 3Toi mpoOIeMbl MpeiaraeTcs UCKIYNTh U3 4. 1 cT. 96 VIIK
P® ¢pazy «Ha pycckoM si3biken. [Ipu aToM npensaraercs B 00s13aTeIbHOM MOPSIIKE
OCYUIECTBJISTh 3aMUCh JAHHOTO Pa3roBopa.

Crnenyromas npobiemMa — ONpeAesIeHhe MOMEHTAa U CpOKa MPEI0CTaBICHUS
MO/03peBaEMOMY TIpaBa Ha TeNe(POHHBIM PA3rOBOP BBI3BIBAET TPYAHOCTH Y
PaBOMPUMEHUTEIIS.

Jliist perieHust 3Toi MpoOJIEMBI CleayeT pa3paboTaTh YETKHE CTAaHAAPTHI U
MPOLIEAYPBI, KOTOPbIE ONPEAEIAT MOMEHT IIPEAOCTABIEHUS I01I03PEBAEMOMY MpaBa
Ha TeleOHHBIN Pa3roBOp B COOTBETCTBUU C 3aKOHOM. HeoOXoIuMo 3aKkpenuTh B
3aKOHE YETKHM MOMEHT, KOrja MOJ03PEBAEMOMY JIOJDKHO OBITh Pa3bsICHEHO €ro
npaBo Ha TenedOHHBIM pa3roBop, uYTOOBI H30E€XKaTh HEONMPEIAEICHHOCTH W
pasHoureHuii. Takke cienyeT o0ecHeYuTh COOTBETCTBYIOLIEE OOydeHHue
COTPYAHUKOB  TPABOOXPAHUTENBHBIX  OpPraHoB,  4YTOOBl  TrapaHTUPOBATh
3¢ (PEeKTUBHYIO peal3aluio MpaB MOJ03PEBAEMbIX HAa Tene(OHHBIN pa3roBop B
paMKax 3aKOHa.

Emé omma mpobGrema — Bompoc O TOM, ¢ Kakoro TtenedoHa Oymaer
OCYIIECTBIISATHCS TENSPOHHBINA Pa3roBOp.

[Tomaraem, 4To IS peHICHUS JaHHOW MPOOJIEMBI CIIEIYET PacCMOTPETh
BO3MOXHOCTh HMCIOJB30BAHUS TTOMUMO TellepOoHa NPYruX TEXHUUYECKUX CPEJCTB
CBSI3U U MOOWJIBHBIX YCTPONCTB, a TAKXKE YTOYHUTH MOPSIIOK UX UCTIOIB30BaHUs, a

TAKIKC 3aKPCIIUTh MAKCUMAJIbHYIO ITPOAOJIZKUTCIIBHOCTE IAHHOI'O pa3roBopa.
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Crnenyromasi mnpoOjeMa Kacaercs BO3MOXHBIX HEraTHUBHBIX MOCIEICTBUN
YBEAOMJICHHUS TOA03PEBAEMBIX O CBOEM 3aJIEpKAHUM MX OJM3KUX POJCTBEHHUKOB
yepe3 Tele(OHHBIN pa3roBOp, TaK KAaK MOJI03PEBAEMbIi MOXKET MCIOJIb30BATh 3TY
BO3MOXKHOCTh JJIsl Tepenadd HHPOpMAIMH, KOTOpas MOXET TPHUBECTH K
YHUUTOXKEHHUIO CJIEIOB NPECTYIUIEHUS WM PA3TJIAlIEHUIO BaXXHBIX J0Ka3aTelIbCTB,
YTO 3aTPYAHSAET MPOBEACHUE CIEACTBEHHBIX MeponpusaThil. Takxke BbBICOKa
BEPOATHOCTD, YTO IOA03PEBAEMBII MOXKET OKa3bIBATh JJABJICHUE HA CBUJIETENEN NN
MOTEPIIEBIINX YEePe3 CBOUX OJIU3KUX.

C penienust JaHHOM TIPOOJIEMBI MpeIaraeTcsi pa3padborarh 0ojiee YeTKue u
JI€TaJIbHbIE TPOILEAYPbl BKIIOYEHUSI ONM3KUX POACTBEHHUKOB IOJI03PEBAEMBIX B
IpOLECC YBEOOMIIEHHS O 3aJep>KaHud, 4YTOObI MPEeIOTBPAaTUTh BO3MOXKHOCTh
HEraTUBHBIX MOCJEICTBUM ISl CIEACTBHS, OOECIEUHUTh aJIeKBaTHOE OOYy4YEeHHE U
NOJrOTOBKY MPaBOOXPAHUTEIBHBIX OPraHoB ISl 3P (HEKTUBHOTO MPUMEHEHUS 3TUX
IIPOLIENYP B COOTBETCTBUM C 3aKOHOM, PACCMOTPETHh BO3MOKHOCTh UCITOIb30BAHUS
IbTEPHATUBHBIX ~ METOJOB  yBEJOMIICHHUS, KOTOpbIE MOTYyT  OOECHeYUuTh
0e30MacHOCTh  paccieloBaHusl, HalpuUMep, IyTeM OrpaHMYEHHUs JlocTyma
[OJI03PEBAEMOI0 K Tele(OHHBIM CpPEACTBAM CBSA3M B OINPEIEICHHBIX CIIydasXx,
oOecrieuyuTh OoJsiee TIIATETbHOE OOOCHOBAHHWE M KOHTPOJb 32 PEHICHUSMHU O
HEOOXOJIMMOCTH OTPAHUYEHUSI YBEIOMJICHHS] OJIM3KUX POJICTBEHHUKOB, YTOOBI
n30exaTh 370ynoTpeOIeHnil 1 obecreunTb COOJII0IeHNE KOHCTUTYIIMOHHBIX TPaB
rpaXkiaaH.

Emé opna mpoOiema KacaeTcs OCYHIECTBICHUS JUYHOTO OOBICKA
3a/1epKaHHbIX JIMII.

JUis pemieHns 3Tod mpoOieMbl Npeiaraercs MpoOU3BECTH W3MEHEHMS B
YTOJIOBHO-TIPOLIECCYAIBHOM ~ 3aKOHOJATENIBCTBE  JUIA  YETKOIO  OIPEACIICHUS
IIOJIHOMOYHU COTPYAHUKOB IIPABOOXPAHUTENBHBIX OPraHOB B OTHOLLIEHHUH JIUYHOTO
oObICKa TMpHU 3aJepkKaHuM; pa3padoTaTh €IUHbIE CTaHAAPThl U MHCTPYKIIUH,
KOTOpbIE OBbI OMpenessiii MPOIEAYpPhl MPOBEACHUS JUYHOTO OOBICKA M YETKO
Pa3bACHSIN PA3IUUYUE MEXKAY HAPYKHBIM JOCMOTPOM, JUYHBIM JTOCMOTPOM H

JUYHBIM OOBICKOM; OOecredynuTh OOy4YeHHE COTPYIHMKOB IMPABOOXPAHUTEIBHBIX
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OpraHOB C Y4Y€TOM BHECEHHBIX H3MEHEHUU, 4YTOObl OHM MOIIH S(PPEKTUBHO
MPUMEHATH HOBBIC MpaBUja B CBOECH paboOTe; BHEIPUTh MEXaHU3MbI KOHTPOJS 3a
cOOJIIOICHUEM ATUX MPaBWI U HOPM C LEIbI0 MPEIOTBPAILCHNUs] HAPYIICHUN TpaB
3aJIcp)KaHHBIX M OOECIICUCHHMS CIPaBEIJIMBOTO W 3aKOHHOrO  IpoIiecca
pacciieoBaHus.

N, nakonern, emé ojHa BBIABICHHas MpoOjieMa — OTCYTCTBHE YETKOTO
ONPECIICHNS] MOTUBOB 3aJI€PKAHUS [10I03PEBAEMOT0 B YTOJIOBHO-TIPOLIECCYATbHOM
3akoHOHarenbCTBEe Poccuiickonn denepauuu. YKa3zaHHWE MOTHUBOB 3aJIEp>KaHUS
ABJISICTCSI  BAXXHBIM  3JIEMEHTOM, TIOCKOJBKY 3aJIep’KaHue TO0J03PEBAEMOI0
OTpaHUYMBAET €ro CBOOOAY U HEMPUKOCHOBEHHOCTh JINUHOCTH.

Pemennie »Toil mpoOsieMbl MpesjiaraeTcss 4depe3 3aKperuieHue MOTHBOB
3azepkaHusl Hapsay ¢ ocHoBaHusiMu B YIIK P® u BHeCeHHMEM W3MEHEHUH H
nonoaHeHui B ¢T. 91 YIIK P®.

IIpencraBneHHble pEKOMEHAALUHU TO3BOJISIT YCOBEPIICHCTBOBATH MPAKTHUKY
MIPAaBONPUMEHEHU B YacTH  MPOUECCYAIBHOTO  MOPSAKA  3aJepiKaHUus
MIOJI03PEBAEMBIX.

Takum 00pa3oM, MocTaBlIeHHAs B BBITYCKHOW KBaTM(DHUKAIMOHHOW padoTe

HCJIb JOCTUTHYTA, 3ada4U PCIUICHBI.
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