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BBenenue

AKTyagbHOCTh TeMbI uccienoBaHus. CeMbsi BBHICTYNAeT TJIABHOW SUYEHKOM
oOIecTBa M XapaKTEepU3yeTCs T0OpPOBOJILHOCTHIO COI03a, OOIIHOCTHIO OBITa,
HaJIM4YMeM OpauHbIX OTHOIICHUM W CTPEMJICHHEM K POXKICHHUIO M BOCIIHMTAHUIO
netedl. OHAKO B HACTOSIIIEE BpeMs MHCTUTYT CEMbU TEPIUT JIOBOJIBHO TPYAHOE
BpeMs, TaK KaK Ha HETO OKa3bIBaCT BJIMSHUE HECKOJIBKO (PaKTOPOB, KOTOPHIC B
OOJBIIIEH CTENEHN MOTYT MPUBECTH K HEMUHYEMOMY Pa3Boly. ITO Takue (HakTOphbI
KaK, JUYHBIC, JKOHOMUYECKHE, COIMAIIbHBIC, TTOJINTHYECKHE, a TAaKKEe 3TO MOXKET
OBITH Ja)Ke PETUTHsI, BOCIIUTAHUE, XapaKTEPhl KXKIOTO U3 CYNPYTOB.

OOpamasich K CTaTUCTUKE, OTMETHM, YTO €XKETOJHO YHCIIO Pa3BOJIOB B
Poccum nepxurcs Ha 10cTaTOYHO BEICOKOM ypoBHE. 1o manueiM Poccrara 3a 2019
rox B Poccnu nx xonnuectBo coctaBuiio 620 730 Twic., a 3a 2020 r. — 564 704 ThIC.

Opnako B Opakopa3BOJHOM TPOIECCE YacTO BO3HHUKaeT mpoliema He
TOJBKO pazjeia COBMECTHO HaXUTOIO HMYIIECTBA, HO U COJEPKaHUS OOIIMX
HECOBEPIIICHHOJIETHUX JIeTeH, a TaKKe yIUIaThl aTAMEHTOB OJHHUM M3 POJUTEIEH.
breIBIIME Cynpyru HE BCerja MOTYT MHPHO Pa3pelInTh JaHHBIA BOIPOC, a WHOTIA
OJIMH U3 HUX U BOBCE HE XOUET COJIEPkKaTh CBOMX JICTEH, B CHIIy CO3/IaHMs HOBBII
CEMbU MO0 HEIOOPOCOBECTHOTO TMOBEJACHUS, JUOO MO JPYruM pa3IuyHbIM
IPUYIHHAM.

Takum 00pazoM, B COBPEMEHHOM MHPE BOMPOC YILIAThl ATUMEHTOB UMEET
OOJIBIIIYIO aKTYaJbHOCTb, TaK KaK MPHU Pa3BOEC POJAMUTENIM 3a4acTyIO0 HE YU4aCTBYIOT
B JanbpHedIend cyapbe cBoux JeTed, oco0eHHO B cdepe (GUHAHCOBOTO
oOecrieuenus. Heymiarta anuMeHTOB MpeBpaniaeT pOAMTENS B  3JIOCTHOTO
HeTIaTeNIbIINKa, KOTOPBIA MOYKET OBITh IPHUBJICUYEH K OTBETCTBEHHOCTH. 3a4acCTYIO
ATMMEHTOIIATEIBIIUKY HE AYMAIOT O TMOCJEACTBHUSIX CBOMX JEHCTBUN, KOTOPHIE
MOTYT HEraTHMBHO CKa3aThCs KaK HAa HUX, TAK U Ha aJTUMEHTONOJydYaTessX, 4TO

YKa3bIBA€T Ha I[BOﬁCTBCHHOCTB HHCTUTYTAa aJIAMCHTHBIX 00513aTEILCTB.



Crenenp Hay4yHOW pa3pabOTaHHOCTH TEMbI HCCIeAOBaHUA. Bormpockl
QIUMEHTHBIX IPAaBOOTHOUIEHWHA POJIWTENIEW MW JE€TEH 10  POCCHUUCKOMY
3aKOHOJIATEIbCTBY paccMaTpuBaroTCs B paborax crieayromux aptopos: E.B.
Kupueesa, M.B. ITlexoa, 1.H. PomanoBa, N.A. CkynoBa, A.A. MoBcechsiH U
JIpyTue.

Bormnpocsl 0coOeHHOCTEN MHCTUTYTAa AIUMEHTHBIX 00S3aTENbCTB POIUTENCH
0 COJIEp)KaHWIO JeTe B  MEXKIYHapOJAHOM U  3apyOeXHOM  TpaBe
aHAIM3UPOBAIMCH B Tpynax cieayromux astopoB: HO.B. Illabapauna, E.B.
Epoxunnon, A.C. I'punxoBor, M.H. Emnuceesoi, H.B. HMBanosckon, [O.A.
ApTEMBEBOM U IPyTHE.

VYcnoBus U NOPSAAOK B3BICKAHUS AIMMEHTOB, a TAKXKE OTBETCTBEHHOCTH 3a
HEyIUIaTy ajJMMEHTOB H3ydaauch B paborax craeayromux asTopoB: A.IL
Mansnesoit, 3.X. I'ybaitnymnunoi, I'.A. barnacaposa, E.B. beruuesoii u npyrue.

OOBEKTOM  HCCIIEZIOBAHHUS  BBICTYNAIOT  OOLIECTBEHHbIE  OTHOIICHUS,
CBSI3aHHBIE C MHCTUTYTOM aJUMEHTHBIX 0053aTE€IbCTB POJUTENCH MO OTHOLIECHUIO
K JIETSM.

[IpeameToM HccreqoBaHUS HOPMBI IIPpaBa, PETYJIUPYIOIINE OOIIECTBEHHBIE
OTHOILIEHUS, CBSI3aHHBIE C AJUMEHTHBIMU 00s3aTENbCTBAMU POAMTENEH 10
OTHOILEHUIO K JIETSM.

Ilenp nccnenoBaHusl 3aKIIOYAETCS B KOMIUIEKCHOM HW3YYEHHHM WHCTUTYTA
AJIMMEHTHBIX 0053aTeIbCTB POAUTEIICH MO OTHOIIECHHUIO K JIETAM U PacCMOTPEHUU
POOJIEMHBIX TEOPETUYECKHUX U MTPAKTUYECKUX BOMIPOCOB MO TAHHOW TEME, a TaKkKe
aHaJu3 MPAaBOBBIX IMOJOKEHUN O MPUBJICUYCHUH K OTBETCTBEHHOCTH 3a HEYILUIATY
AJIMMEHTOB.

3a1auun uccieq0BaHU:

- IPOBECTU CPABHUTEJBHO-IIPABOBOM AHAJIU3 IMOHATHUU «AJIMMEHTBDY U

«COJZIEpKAHUEY;

— BBISIBUTh OCOOEHHOCTH KJIACCU(PUKAIMM U PACCMOTPETH CTPYKTYPY

AJIMMCHTHBIX O65133T€JIBCTB;



— MPOAHAIM3UPOBATh  OCOOCHHOCTH  MPABOBOTO  PETYJIUPOBAHUS

aJTMMEHTHUPOBAaHUA B Poccru 1 Ha MEXIyHAPOAHOM YPOBHE;

- UCCJIEIOBATh CYJCOHYIO MPAKTUKY B3bICKAHUS aJITUMEHTOB B Cy/1€OHOM

U 100pOBOJIBLHOM MOPSIKE;

— Ha OCHOBE WCCJICIOBAHMS CYJACOHON MPAKTUKH BBISBUTH MPOOIIEMHBIE

BONPOCHI U MyTH UX PEIICHUS;

- MPOAHAIU3UPOBATh JAIbHEHIINE TEHJICHIIMU Pa3BUTUA HHCTUTYTA

ATMMEHTHBIX 0053aTEILCTB B COBPEMEHHBIX PEaTUSX.

TeopeTnueckyto OCHOBY HCCIEAOBAHUA COCTABWIA TPYAbl YYEHBIX B
0o0JaCTH HUCTOPUM, COLMOJIOTHH, TPaXITAHCKOTO TMpaBa, CEMEWHOro TIpaBa,
UMEIOIME OTHOIICHUE K JaHHOW TeMe. CTOUT oOpaTUTh BHUMAHHE HA TPYABI
cnenytrommx ydeHbix: M.A. [anmnsgn, ['.B. Konuesou, O.A. [laBeigoBa, JI.M.
[Tuenunuera, C.O. VYnwbames, [[.A. Mensenepa, FO0.A. AprembeBoii, H.B.
HNBaHOBCKOM U Ipyrue.

MeTo0JIOrHYeCKy0 OCHOBY MCCIIEIOBAHUS COCTABIISICT AHAJIU3 PA3JIMYHbBIX
HAy4YHBIX TEKCTOB, aHallU3 TEKCTOB HOPMATHBHBIX IMPABOBBIX aKTOB, HX
TIIATEIbHOE HM3YyYCHHE W MpOpabOTKa; BBISBICHUE TJIaBHBIX COOTBETCTBYIOIIMX
O0OBEKTY U TPEIMETy HUCCIICIOBAHMS aCNEKTOB M WX CUHTE3UPOBAHUE; AHAIIN3
CyeOHOM TPaKTUKW; MPUMEHEHHE CPaBHUTEIHLHO-TIPABOBOIO W HCTOPUYECKOTO
METO/IOB.

HopmaTuBHO-IpaBOBYIO OCHOBY MCCIIEIOBaHUs COCTAaBIAOT: KoHcTUTyMS
Poccuiickoit  ®depepauun, Cemennbii koaekc Poccuiickoin  ®Denepanuu,
I'paxnanckuii koaeke Poccuiickorn Denepannu, YrojaoBHbIM KOJIEKC Poccuiickoi
Oeneparuu, Ddenepanbupiii 3akoH "OO HMCHOJHUTEIHHOM MPOU3BOJACTBE" OT
02.10.2007 N 229-®3, a Takxke MEXIYHApOAHBIE AaKThl, KacaroIIuecs
paccMaTpuBaeMoil TeMbl, B ToM urciie KonBeHius o mpaBax pedeHka, Konsenus
O MPaBOBOW MOMOIIM U MPABOBBIX OTHOUICHUSX IO TPAXKIAHCKUM, CEMEUHBIM U
YTOJIOBHBIM JiesiaM. HOpMaTUBHYIO OCHOBY TaKX € COCTaBHJIM MOA3AKOHHBIE AKThI

(IToctanosnenus IlpaBurensctBa PO) u matepuansl cyaeOHON MPaKTUKH.



Haydnasi HOBM3HA WCCIEAOBAHHS 3aKJIIOYACTCS B BBISIBICHWU MPOOEIIOB
3aKOHOJATEIhCTBA B c(epe aJIMMEHTHpPOBAaHHWSA, a Tak)Ke HAMpPaBICHHBIX Ha
yIy4IlIEeHHE KauyecTBa IMPOBEACHHS, KOTOPbIE MOTYT OBITb HCIOJIb30BaHbl B
IIPAKTUYECKOM JAEATEIBHOCTH.

['unore3a uccnegoBaHUS COCTOMT B TOM, UYTO €CIM  CO3/aTh
['ocynapcTBeHHBIH (DOHJ TOIIEPKKHU JACTEH, HE MOMYYaIOlUX AJIMMEHTBl Ha CBOE
COJEp)KaHUE, TO JTO CHOCOOCTBOBaNO OBl peanu3alii KOHCTUTYIIHMOHHBIX
MOJIO)KEHH O TrapaHTHUsIX TOCyJapCcTBa B BOCHUTAHUM JIETEH, 3allUTE CEMbH,
MaTEepUHCTBA U JETCTBA.

JIns moATBEpAKACHUS BBIABUHYTOM THUIOTE3bl MPUMEHSUIUCH CIEIYIOLINE
METOJbl UCCIEIOBAHUS: TUAIEKTUUECKUM, UCTOPUKO-TIPABOBOM, CPABHUTEIBLHOIO
MPAaBOBEICHUS, JIOTUYECKHUM, U3YyUYEHHUS MPABOBBIX JOKYMEHTOB, METO]l
CUCTEMHOT0 MOJIX0/a.

Pe3ynbTaThl mpoOBENEHHOTO AMCCEPTALMOHHOTO HCCIIEIOBAHUS TMO3BOJIMIIN
c(hopMyIHpPOBATh CICAYIOIINE TTOJOKEHUSI, BHIHOCUMBIE Ha 3aIUTY:

1. IIpu ompeneneHun pa3Mepa alUMEHTOB B TBEPJON JIEHEKHOU CyMMe
CYIIECTBYET HEOOXOJUMOCTh YTBEPKJICHHUS Ha 3aKOHOJATEJIbHOM YpOBHE
MUHUMAJIBHOTO pa3Mepa MOJJIekaluX OIUIaTe ajJuMEHTOB, paBHOIO Y2
PETMOHATFHOTO  MPOXXUTOYHOTO MHHHUMYMa, C OOS3aTEIIbHOW  €XETrOaHOU
WHICKCAIINEH TIaTeKEeH.

2. Jlng peanu3alii  KOHCTUTYLIMOHHBIX TIOJIO)KEHUH O TapaHTUsAX
rocyJapcTBa B BOCHUTAHUM JE€TEH, 3alllUTe CEMbH, MATEPUHCTBA M JIETCTBA
HeoOXxoauMo co3manue ['ocymapcTBeHHoro ¢oHJa TOAACPKKH JeTed, He
MOTYYaIONINX AIMMEHTHI HA CBOE COJICPIKAHMUE.

OcHoBHBIE pe3ysbTaThl PabOTHI anpoOMpPOBaHBI B HAYYHOM JKypHaje
«buznec u obmecTBoY, BoITycK 3(39), 2023.

CrpykTypa MarucTepckou IHUCCEepTallMi COCTOUT W3 BBEICHUS, TPEX IJIaB,
KOTOPBIE B CBOIO OYepe/b MOAPA3ACISIOTCS Ha ABA-TpU naparpada, 3aKiro4eHus u

CIIMCKA UCITOJIb3YEMOM JIUTEPATYPHI U UCIIOIb3YEMbIX NUCTOYHUKOB.



I'maBa 1 AJMMeHTHBIC NPABOOTHOLIECHHMSI POAMTeN e B POCCHIICKOM

3aK0HOAATCIbCTBE

1.1 ITonsiTue n NMPU3HAKHA AJIJUMECHTHBIX 00513aTeJILCTB pO)II/ITeJIeﬁ

B3anmononnepxkka, B3auMHAasi OTBETCTBEHHOCTb —  HEOThEMIIEMbIC
MPUHININBI, HA KOTOPHIX OCHOBAaHbI CEMEWHBIE OTHOUICHUSI U CEMEHHO-IPABOBOE
peryiaupoBaHue. AJIMMEHTHBIE 00s3aTeIbCTBA — HEMAJIOBKHBINA ACTEKT JIAHHBIX
OTHOUIEHHUI.

OTMeTHM, 4YTO TMOHATHE «AJIUMEHTHD» MPOUCXOAUT OT JATUHCKOTO CIOBa
«alimentumy», 4YTO O3HA4YaeT «MHUTaHWE, COJEpKaHWe». B HaydyHBIX Kpyrax
00s13aTeNbCTBA, CBS3aHHBIE C AJMMEHTaMH, MOJAPa3yMEBAIOT MOIJIEPKKY,
MPEAOCTABISIEMYIO B COOTBETCTBUU C 3aKOHOM WJIM JIOrOBOpoM. B pesynbraTe
OpayHBIX U CEMEHHBIX OTHOILIECHWW OHHU TMOSBISIOTCS, OKa3blBas BIIHUSHHUE Ha
dbu3nYecKkoe U TMCUXUUYECKOE Pa3BUTHE JIETEH, a TakKe Ha JYXOBHOE Pa3BUTHE
BCEro oOLIecTBa.

[ToHuMaHue W BBINIOJTHEHUE ATMMEHTHBIX 0053aTEIbCTB WUIPAlOT BaXKHYIO
pOJIb B IOAAECPKAHUU 3J0POBBIX U CYACTIIMBBIX CEMEMHBIX OTHOILICHHI, a TAK)KE B
OOIIECTBEHHOM Pa3BUTUU CTPAHBHI.

B Hacrosiee BpeMsi 3aKOHOJATEILCTBO U MPAaBOBasi HayKa HE il YETKOTO
ONpENIENICHUs] TOHITUN «AJIUMEHThD) U «COJAEpKaHUE», UYTO NPUBOAUT K
JIMCKYCCHUSIM B HayUHBIX Kpyrax. OTCyTCTBUE JETaIbHOTO OMPEACIICHUS YKa3bIBaCT
Ha HESICHOCTh MX CYIIHOCTU. PaznuyHble yueHbIe MpejiaratoT CBOU OIpeeIeHuUs
ATUX NOHATHU.

[TpaBoBenst Pomanosa N.H. nu CkynoBa M. A. onpeaensoT «aIMMEHTbD) Kak
MaTepualibHble CPEACTBA, MPEAOCTABISIEMbIE 1O 3aKOHY ISl COJEp KaHUs
POJCTBEHHHUKOB, CYIIPYTrOB U JIPYyTrUX WieHOB ceMbH. [9] Kanaumar ropuandeckux
Hayk A. X. Vib0aineB paccMaTpuBaeT «aJMMEHTH» KaK JIEHEKHBIE CpEJICTBA,

MpeAoCTaBIsieMble JI COJEpKaHusl 4ileHOB cembu. [19] JlokTop ropuamyeckux



Hayk JL.M. TIluenuHueBa xapakTepu3yeT aJIMMEHTHBIE O053aTeIbCTBA Kak
PaBOOTHOIIEHUE, NPH KOTOPOM OJHMH UWIEH CEMbU OO0s3aH MPEJOCTABUTH
MaTEepUAIBHYIO TOJIEPKKY JpyruM uieHaM ceMbh. OHa pasrpaHU4YuBaCT
AIAMEHTBI U «COJIEPIKAHNUE», CUNTAS AJIMMEHTBI COCTABHOM YaCThIO COAEPKAHUS
BHYTPH CEMBH.

Wrak, aHanu3 HOPUAMYECKUX IOJIOKCHHUM ITO3BOJISET CHAENATh BBIBOJ, YTO
POCCHUMCKOE 3aKOHOJATEIbCTBO HE JAeT YETKOIO0 ONPEACICHUS IOHATHS
«QIAMEHTBI». DOJBIIMHCTBO YYEHBIX CUYMTAET, YTO ITO COCTaBHAas 4YacTb
COAECPKAHUSI YW MATCPUAIBHOM TMOJJECPKKU YJICHOB ceMbU. [16] AJIMMEHTHBIE
00s13aTeNIbCTBA POJIUTENICH XapaKTEPU3YIOTCSI HECKOJbKUMU 0cOOeHHOCTAMHU. OHU
UMEIOT JIMYHBIM XapaKTep, TO €CThb HE IOABEPKEHBI CPOKY JAaBHOCTH, HE MOTYT
ObITh TIE€pPEelaHbl MO HACIEACTBY M HE MOTYT OBITh 3aUTE€Hbl MO BCTPEYHOMY
TpeOOBaHUIO JOKHUMKA. OHU MMEIOT HMMYILECTBEHHBIM XapakTep, MpeAcTaBlisis
co00il 00s13aHHOCTh TNE€peNaTh JACHbIM WJIM HUMYLIECTBO JIPYroMy JIMILY.
CyObeKTHBII COCTaB aJIMMEHTHBIX 00s3aTEIbCTB TAKXKE YETKO OINPEAENIEH - 3TO
IUIATEIbIIUK M TOJy4yaTellb aJUMEHTOB, KOTOPhIE MOTYT OBITh TOJBKO YIEHAMHU
cemMbu. ['apaHTWsi  UCHOJIHEHHS  3THUX  00sA3aTENBCTB  0OECIEUMBAETCS
rOCyapCTBEHHBIMH MEPAMM NPHUHYXACHUSA. AJMMEHTHl NpPEIHa3HA4YE€Hbl TOJIBKO
JUISL COJIEpKaHUsl HYXKIAIOIIMXCS B IOMOIIM YJIEHOB CEMbH, U HE MOTYT OBITb
3aUTEHBI IPYTUMH TPeOOBaHUSIMHU. [15]

OcHoBaHMs 1 BO3BpaTa QJIMMEHTOB MOTYT OBITh CIEQyIOIIUe: —
MIPEAOCTABJIEHUE JIOKHBIX CBEACHUN U MOIAENKA TOKYMEHTOB; — MOILIEHHUYECTBO,
yIpo3bl WM HACWIIME; — MOJJIeNKA JOKYMEHTOB, Ha OCHOBAaHHWU KOTOPBIX ObLIN
YIUTAY€HbI AJIUMEHTBHI.

[Ipy wu3yyeHUM pa3auyuil MeXIQy o0s3aTeNbCTBAMU 10 aJTUMEHTaM H
IpYTMMM  CXOXMMM  uHctuTtyTtamu, [.B. KonueBas  ormewaer, 4TO
«OpraHU3allMOHHBIC AaCMeKThl, CBA3aHHBIE C OQPOPMIICHHEM CEMEHHOro W
POJICTBEHHOI'O CTaTyca, HE JEJIal0T CEMENHOE MpaBo MyOIMUYHOM 001acThiO IIpaBa,

a JIMIIb I[O6aBJ'I$HOT HY6J'II/I‘IHO-HpaBOBI>Ie QJICMCHTBI B YCTAHOBJICHUC CEMEHMHOr0



crtatyca. BHyTpuceMeilHble OTHOIIEHUSI YAaCTUYHO IOJBEPKEHBI MPABOBOMY
pEeryJMpOBaHMIO, OJHAKO  aJMMEHTHbIE  00s3aTEIhCTBA  WICHOB  CEMbU
PEryIHPYIOTCS ropasio 0oyiee HHTCHCHBHO» [58].

CemeliHble  OTHOUIEHHUS W CEMEHHbIE  TMPABOOTHOIICHHUS  HUMEIOT
oTpejiesieHHbIe pa3iuyusi. B OONBIIMHCTBE Ciy4aeB CEMEWHbIC OTHOILICHUS HE
MMEIOT MPaBOBOTO XapaKTepa, U BCE BOIPOCHI pemaroTcs 0e3 ydactus mpasa. B
CEMEUHBIX OTHOIICHUSIX, OCHOBAaHHBIX Ha CBS3SIX JUYHOTO XapakTepa, YacTo
OTCYTCTBYET HENOCPEJICTBEHHOE IOPUAUYECKOE BMENIATEIbCTBO, M JIAHHBIC
OTHOIIIEHHS ~ OOBIYHO  YpEeryJUpoOBaHbl ~ HOPMaMM  MOpPaJId U ITHUKH.
3aKOHOJATEILCTBOM MPEAYCMOTPEHA BO3MOXKHOCTH ISl TAaKOTO HEMPaBOBOTO
perynupoBanus.[11].

Cornacio wMHenuto [.B. KoHueBol, «cCeMeWHBbIE OTHOIICHUS, KakK
MMYIIIECTBEHHBIC, TaK M HEUMYIIECCTBEHHbIC, MOTYT ObITh JMYHBIMU. Bce atn
OCOOEHHOCTH CEMEHHBIX OTHOUICHUN TMO3BOJISIOT BBIACIUTh HX B OTICIBHYIO
chepy, peryaupyemMyro ceMeHHbIM MPaBOM, U3 OOIIEeH MacChl UMYIIECTBEHHBIX U
HEMMYIIIECTBEHHBIX OTHOIICHUN. B COBpeMEHHBIX ceMelHO-OpayHbIX OTHOIICHUSIX
HaOJII0/1aeTCsl pa3BUTHE CPEACTB peryiupoBanus. [loHstus OpayHoro goroBopa u
ATUMEHTHBIX COIVIAIICHUI SABJSIOTCS MNPUMEPAMH TAKUX YaCTHOIPABOBBIX
UHCTHUTYTOB.

Takxe aBTOp OTMEYAET, YTO «HE BCE UMYIIECCTBEHHBIC OTHOILICHUS BHYTPHU
CEMbHU SBJSIIOTCS CEMEMHO-TIPAaBOBbIMU. K ceMEeWHO-IIPaBOBBIM OTHOLICHHUSM
OTHOCSITCSL TOJIBKO OTHOIICHHUS MEXIY CyNpyraMu, Kacarolluecs HUMYIIeCTBa U
QTMMEHTHBIX 0053aTEIbCTB YWICHOB CeMbH. OTHOIICHUS APYTUX WICHOB CEMbU IO
MOBOJY MPUHAIEKANIETO0 UM UMYIIECTBA, J1a’Ke€ IPU COBMECTHOM MPOKUBAHUU U
BEJICHUM OOIIEro XO3SIMCTBA, CUUTAIOTCS TPaKIAHCKO-TIPAaBOBBIMU, a ISl HHUX
MPUMEHSIIOTCSI HOPMBI TpaxkAaHCKoro rmpaBa. CHENKH, 3aKII04aeMble MEXIY
YJI€HAMHU CEMbU OTHOCUTEIBHO UX MMYIIECTBA, SBISIIOTCS TPaKIaHCKO-

IMPpaBOBBIMH CACJIKAMMH. OTO sBIsAETCS HOBI/IIII/Ieﬁ COBPEMCHHOI'O 3aKOHOAATCIIA

2].



Takum  oOpa3zom, paccMmarpuBas  HOHSITHE W 3aKOHOJATEIBHOE
PETYIMPOBAHNUE ATMMEHTHBIX 0053aTeLCTB poauTeneii B Poccuiickoit denepanuu,
MO>XHO CJEJIaTb BBIBOJA O TOM, YTO B HACTOSLIEE BpPEMsI HET 3aKPEIUIEHHOIO
3aKOHOM OIPEJEICHHS MOHATUN «aJTUMEHTBD) M «COIAEpKaHHE». IJTO BEIET K
Hay4yHbIM Jae0aTaM Cpeld YYEHbIX M CIIOpaM O COOTHOUIEHMH 3THUX IMOHATHH B
CEMEWHOM IpaBe.

[lonATHE «amMMEHTBI Ha JAETEN» OTIMYACTCA OT IOHATUS «COIEpKaHUE
netei» B 3akoHogarenscTBe PD. AnuMeHThl Ha JeTeil sBIAI0TCA 00sS3aTeabHbIM
(MHAaHCOBBIM B3HOCOM, KOTOPBIM pPOIUTENb, JIMIUIEHHBI BO3MOYKHOCTH IPSIMOTO
yXxoJa 3a peOEHKOM, JTOJDKEH BBIIUIAUYMBATh Ha cojJiepkaHue pedeHka. X nenbro
ABIIIETCS oOecrieueHue pedeHKa BCEM HEOOXOAMMBIM ISl €ro IMOJHOLEHHOTO
pa3zButus. ConepkaHue JeTed, B CBOI OY€pe/b, BKJIIOYAET B ce0s HE TOJBKO
MaTepuajIbHbIE 3aTPaThl, HO U HEMOCPEACTBEHHBIN yX0/, BOCIIUTaHUE, O0yUYeHUE U
MEAMIIMHCKOe oOciyxuBanue peOenka. [loHsiTue «conepkaHue JeTei»
paclIMpeHHee, TaK KaKk OXBAaThIBAET BCE aCHEKThl 3a00Thl U MOAJIEPKKU peOeHKa B
nenoM. OTiume 3TUX MOHATUH 3aKIIOYaeTCs B TOM, YTO AJIMMEHTHI SIBJISFOTCS
JUIIb (PUHAHCOBOW COCTABIISIIOLIEH COAEp)KaHUs JeTeil, B TO BpeMs Kak
COJIEpKaHUE JeTel mpejroiaraeT BKIOUEHHE B ce0s KaKk MaTepHUajbHBIX, TaK U
HeMaTepHaIbHbIX 3aTpar.[57]

MHorue ydeHble MOJaraiT, YTO AAHHYIO MPOOJEeMy MOXHO pPa3peliuTh
nyteM u3meHeHust ctatbu 80 Cemeiinoro konekca PO. B 3Ty craThio HE06X0AUMO
N00aBUTh MYHKT, KOTOPBIM OBl ONpeAenus MOHATHE «ATMMEHTh». Takoe
3aKOHOAATENBHOE U3MEHEHUE TIOMOXKET YPETYJIUPOBATH CIIOPHI MO ONPEACICHUIO
QJIMMEHTOB U MX COOTHOLICHHIO C IOHATHEM «COAECPKAHUE» B CEMEHMHOM IIPaBe.
HecMoTpst Ha  HeEONpeAeNieHHOCTh B  3aKOHOJATEIbHOM  (HOPMYIUPOBKE,
aJIMMEHTHBIE 0053aTeNbCTBA MPEACTABIAIOT COOON CaMOCTOATEIbHBIH HMHCTUTYT
CEMEWHOI0 IpaBa, YTO IOATBEPKIACTCA HAJIUYUEM psfa XapaKTEPUCTUYECKUX

MIPU3HAKOB ATOrO MIPABOBOTO ABJIEHUS. [6]
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Takum  0o0pa3om, TIOHSATHE AJIMMEHTHBIX OTHOIICHUH  pOAMTENCH

MPEACTAaBIIET  COOOW  TPABOBO-00S3aTEILCTBCHHBIC  OTHOIICHUS — MEXKIY

POOUTCIEIMHU, KOTOPBLIC BO3HHUKAIOT B CJIIYy4acC pa3BOAd, IIPCKPAIICHUA 6pa1<a NN

OTCYTCTBUSI OpAauHBIX OTHOUIEHWW. OTH OTHOIICHUS PETYJIUPYIOT BOMPOCHI

COACPIKaAHUA U oOecneueHus HCCOBCPIICHHOJCTHUX ,ZIGTGI\;I.

OCHOBHBIMH NIPU3HAKAMHU AJIMMEHTHBIX OTHOIIICHUN POJIUTENICH SBIISIOTCS:

- mpaBoBasi 0053aTEILHOCT: AJTMMEHTHBIC OTHOIICHUS BO3HUKAIOT Ha
OCHOBE 3aKOHA M PETYJIUPYIOTCS CYIeOHBIM PEIICHHEM WM JIOTOBOPOM
MEXK]ly POJIUTEIISAMU;

— ¢buHaHCOBass  O0S3aHHOCTH:  AJNMMEHTBHI  MPEJCTABISIIOT  CO0Oit
(bMHAHCOBYIO MOMOIIb, KOTOPYIO POJMUTENIh 00513aH BHIIIJIAYMBATH B TI0JIb3Y
cBoux jeredl. OHa MOXKET BKIIOYATh B Ce0Sl MOKPBITUE PACXOJ0B Ha
IUTaHUE, OJECXKIy, 0Opa30BaHHE, MEIUIIMHCKOE OOCIYy)KMBaHHE W APYTHE
HYXJIBI peOCHKa,

- poauTenbcKas OTBETCTBECHHOCTb: AJIMMEHTBI 00yCITOBJICHBI
00sI3aHHOCTBIO POJMTENS Yy4acTBOBAaTh B OOECTICUCHUH MaTEpHUAIBHBIX
MOTPEOHOCTEH, pa3BUTHH U OJIATONIOJTYYUU CBOUX JETEH;

— WHIWBUyald3alMs: pa3Mep M YCIOBHUS BBIILIATHl  AJIMMEHTOB
ONPEAEISAIOTCS COIJIaCHO KOHKPETHOW CHUTYyallMd, YYWTHIBasi JOXO/IbI,
BO3MOXHOCTH M MOTPEOHOCTH Ka)XJOTO U3 POJUTENICH, a TAaKKEe MHTEPECHI

JIETEN.

1.2 Buabl M CTPYKTYpa aJJMMEHTHBIX 00513aTe/ILCTB poAuTeIeil

[Ipr u3yyeHMH AAHHOTO BOIPOCA CIEAYET OTMETHUThb, YTO B JIOKTPHUHE

ATMMEHTHBIX 0053aTeNbCTB MPOBOIATCA pasHble Kiaccudpukanuu. PaccMoTpum

OCHOBHBIC U3 HHUX.

Hwxke npuBenmena tabmuma 1, wumocTpupyromas BUIB ATUMEHTHBIX

0053aTeIbCTB.

11



Tabnuna 1 — Buapl anMMEeHTHBIX 00513aTEIbCTB U COOTBETCTBYIOLINE UM Pa3/ieiibl
CK PO

Buaber anuMeHTHBIX 00SI13aTEIBCTB Pa3nen CK PO
Poaurenu u netn I rimasa 13

Cynpyru u ObIBIIIUE CYNIPYTH 2 rnasa 14
Jpyrue 4ieHbl ceMbu 3 rnmaBa 15

Knaccuduxanust alIiMEeHTHBIX 0053aTEIbCTB:

- OCHOBHBIE€ 00513aTEIbCTBA: BO3HHUKAIOT MEXKIY POAUTEIIAMH M TAKXKE

NETbMH, CYNpyraMu U ObIBIIMMU cynpyramu (1-s ouepensp);

- cyOcuauapHble 00s3aTENbCTBA: BKIIIOYAIOT Y4YacTHE JIPYTUX YJIEHOB

cembu (2-1 ouepens) [17].

BoO3HUKHOBEHNE aNTUMEHTHBIX 0053aTEIbCTB POJAUTEIEH:

— NOOpPOBOJIBHBIM TOPSAOK: 3aKJIIOYEHUE COIVIAIEHUS O pa3Mepe u

NopsiJIKe BITUIAThI aliMeHTOB (1 rinaBa 16);

- CyJe€OHBIN MOPSAOK: MPUMEHSIETCS IPU OTCYTCTBHM coruiaiienus [ 14].

@opMbI B3bICKAHHS AJIMMEHTOB Ha JETEH:

- J0JIEBOE OTHOLIEHWE K JOXOAY: BBIIUIATA KaXIbId Mecsal B

MPOLIEHTHOM COOTHOILIEHUH K 3apaboTKy poauteneil (myHkT 1 cratem 81

CK). OrmeTnm, uTo pazMep A0Jei MOKET U3MEHATHCS B CTOPOHY POCTa WIH

ymenbieHus (myHKT 2 crateu 81 CK);

— TBepJas ACHEKHasi CyMMa: ONPEJEseTCs] HEMOCPEICTBEHHO CYJIOM C

Y4E€TOM CEMEWHOr0 M MaTepHUAIBHOTO IOJIOKEHUS WCTLUA W OTBETYMKA -

cTaThs 83 yNOMSIHYTOr0 3aKoHoaarenbeTsa [20].

Takasg cucrema ydera aJMMEHTOB MAaKCHUMAJbHO CIpaBeJIMBa Kak I
IUIaTeNbIIMKa, TaK U I nojydaresns. CucreMa alMMEHTOB Ha JAETEM onpeneseHa
CEMEMHBIM 3aKOHOAATEIBCTBOM CIEAYIOLUM 00pa3oM MO J0XO0JaM IUIaTesbIIuKa
AIIMMEHTOB:

- Ha 1-ro pebenka - 1/4 noxona;
12



- Ha 2-x gered - 1/3 noxona;

- Ha 3-x u Oonee - monoBuHa 3II MM ke MHOTO UCTOYHHKA JOXO0Ja

(o¢unmanbHOrO) TIIATENbIIMKA A TUMEHTOB.

[Ipu wm3ydeHUM HaHHOTO BONpOCa CIEAYEeT OTMETUTh, YTO B JOKTPHUHE
AJIMMEHTHBIX O00s13aTENIbCTB MPOBOAATCA pa3Hble Kiaccuuxanuu. PaccmoTpum
OCHOBHBIE U3 HUX.

OO0si3arenbcTBa MO alMMEHTaM  TMOAPA3ACISIOTCS HAa OCHOBHBIE H
cyOcuauapHble B OTHOIIEHHM CBSI3€d pPOACTBEHHUKOB. OCHOBHBIE 00pa3yrOTCs
HENOCPEACTBEHHO MEXAY JAE€TbMU M POJUTENIAMU, CYNpyramMu W OBbIBIIMMHU
cynpyramu (mepBasi o4epefp), a cyOcHIuapHble, PaCHpPOCTPAHIIOTCA Ha APYTHX
YJICHOB CEMbH (BTOpast ouepen).[17]

Buab! anuMeHTOB:

a) aTMMEHTHI Ha JIeTed 1O JI0JIEBOMY PUHIUITY:

1) ompeneneHbl Kak MPOIEHT OT JI0X0/1a POAUTEICH;

2) ycTaHOBKa pasMmepa MPOHMCXOAMT ¢ ydyeroMm 3akoHa [m. 1 ct. 81 CK
POJ;

3) mpoctas WHICKCalUs pa3Mepa B Cllydac W3MCHEHUS ypPOBHS
UHGpIAUNY;

4) BO3MOXXHOCTh HM3MEHCHHS pa3Mepa JIoJieH B CTOPOHY YMCHBIICHHS
iy yBenndenus [1. 2 ct. 81 CK PO].

0) aTuMeHTHI Ha JieTel B (PUKCUPOBAHHON CyMME:

1) pasmep He (PUKCHPOBAH 3aKOHOM, a ompeaeisercs cyaoM [cT. 83 CK
P®];

2) Cyld YYMTBHIBACT CEMEWHOEC W MaTepHabHOE TOJOXKCHHUE HCTIA |
OTBETUYHMKA IIPU OMPECIICHUU pa3Mepa aTuMEHTOB.

JlonieBble anMMEHTHl OOecrneurnBalOT T'MOKOCTh B M3MEHEHHUU pa3Mepa C
yuetoM uHGsAuuu. VM3MeHeHue noyied: yYMTHIBAIOTCS MHTEPECHl IUIATENbIINKA,

MoJIyqaTeirsd AJIMMCHTOB. CDI/IKCI/IpOBaHHBIe AJIMMCHTHI — ITIO3BOJIAIOT
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WHJIMBUAYaJIbHbIE OOCTOSITEILCTBA CTOPOH CYly YUYUTHIBATH HEMOCPEACTBEHHO MPHU
YCTaHOBJIEHUH pa3Mepa BoiiaT [20]

Omnpenenenue pa3MepoB AIMMEHTOB Ha JIETEH.

B cooTBeTcTBUM C CeMENWHBIM 3aKOHOJATEILCTBOM, pa3Mephl AIMMEHTOB Ha
JieTel 3aBUCST OT KOJIMYECTBA JIeTe! U 0X0/1a aJTMMEHTOIIATEIIbIINKA!

— 1y 1-ro — pa3mep cocrapiset 1/4 ot qoxona;

— A 2-X — pa3Mep yBeauumuBaeTcs 10 1/3 oT moxona;

— npu Tpex u Oonee MACTAX aTMMEHThl COCTABISAIOT TMOJOBUHY

3apabOTHOM IJIAThl WJIUM MHOTO O(UIIMAIBHOTO JJOXO0/A.

[IpaBa cyObEKTOB AJIMMEHTHBIX MPABOOTHOIIICHUN

[Tocne  pocTwKeHUST  BOCEMHAAIATUJIETHErO0  Bo3pacTa  CYOBEKThI
ATMMEHTHBIX MPAaBOOTHOIICHUN MPUOOPETAIOT MPABOCIOCOOHOCTh HA MOJyYCHHE
QTUMEHTOB WIHM JEECIOCOOHOCTh JJisi TpeOOoBaHUS YILIAThl AJIUMEHTOB U
MpeoCTaBIEHUs CpeICTB Ha coneprxkanue (Janunsan M.A.). [5]

JleecriocoOHOCTh HECOBEPIIIEHHOJIETHUX U AITUMEHTHI

HecosepiiennoneTHuii CTAaHOBUTCSA MOJIHOCTBIO JI€eCIIOCOOHBIM
HEIMOCPEJICTBEHHO NMpHU Opake WM dMaHCHMaluu. B Takux ciaydasx 00s13aHHOCTH
0 cojiepKanuio poaurtenei He popmupyrotcs (O.A. JlaBbiosa).[4]

JleecrmtocoOHOCTh M aITMMEHTHEIC 00sI3aTEIILCTBA

[IpuoOpeTeHue AeThbMU TOJHOW J1€eCITOCOOHOCTH HE BCETrJa MPHUBOJIUT K
BO3HUKHOBEHUIO QJIMMEHTHBIX 0053aTEIbCTB. DTO B OCHOBHOM OTHOCUTCS K
Hay4YHBIM Kpyram, re mpaBa U 00sI3aHHOCTH JIETEH CTAHOBSITCS PaBHBIMH MpaBaM
1 00S13aHHOCTSIM B3POCIIBIX.

ANMMEHTHOE 0053aTeIbCTBO  BKJIIOYAET: - TNpaBo 1-H  CTOPOHBI
HETMOCPEJICTBEHHO Ha TIOJIYYCHHE aJMMEHTOB W OO0S3aHHOCTh JPYrod Hx
yIjlauMBaTh, - MpaBa, W  KPOME€ TOro, OOS3aHHOCTH  OMpPEACIICHBI
COOTBETCTBYIOIIIMMHU  TOJIOKEHUSAMHU —  HOPMaMHM  MEXJIYHAapOJHOTO U

HaIlMOHAJIBHOTO MpaBa.
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Takum 00pa3om, MpoOBEAsl aHATU3 BBIIICH3IIOKEHHOTO, MPEIIoiaraeM, 4To
BUJIBI AIMMEHTHBIX 00s3aTE€IILCTB POIUTEINEH B 3aKOHOIaTeNbCTBE PD MOTYT OBITH
KIIACCU(PHUITUPOBAHBI CIICIYIOIIMM 00pa3oM:

- ATMMEHTHl Ha COJIEP)KAaHHE HECOBEPIICHHOJETHUX JIETCH SIBIISIOTCS

POUTEIBCKUM 0053aTeICTBOM IO OOECIEYCHUIO MATEPUAIBHBIX U HWHBIX

NOTPEOHOCTEH HeCOBEPIIICHHOIETHHX;

- ATMMEHTBI  HETOCPEJCTBEHHO Ha COJCpKaHWE HEpaOOTaIOMINX

(CoBepIICHHOJIETHHX) ACTEH - 3TO 003aTeIbCTBO POIUTENCH 00ecrieunBaTh

MaTepUATBHYIO TOJICP)KKY CBOUX COBEPIICHHOJETHUX HEPaOOTAIOIINX

AeTed, KOTOphIe TI0 ONPEACICHHBIM PUYMHAM HE MOTYT OOECIICUYHThH CeOst

CaMOCTOSITENIbHO. B 3THX ciydasiX aquMEHTHl BKIIIOYAIOT B ceOs MOKPHITHE

pPacxoI0B Ha OCHOBHBIC MOTPEOHOCTH COBEPIICHHOJIETHETO PeOCHKA;

- ATMMEHTBl Ha CoJep)KaHuEe peOCeHKa, MPOKHUBAIOIIEIO C JAPYTHM

pOIMTENIeM - €CIIM OJWH M3 POAMTEICH HE MPOKUBAET C PeOEHKOM, TO OH

00s13aH BBIIJIAYMBATH ATMMEHTHI Ha COJEp)KaHHe peOCHKa, POKUBAIOIIETO

C IPYTHM pOJUTENeM. ODTH aJIMMEHTapHbIE O0053aTENbCTBA PErYIHPYIOT

BOTIPOCHI O MaTepHAIILHON TOJIepPKKe peOeHKa, BKIIFOYast TUTAHUE, OICIKY,

o0y4YeHHEe U METUIIMHCKOE 00cTy)uBaHue.[21]

CTpyKkTypa amMMEHTHBIX OO0S3aTeNbCTB POAMTEICH BKIOYaeT B cels
CIICYIOIIINE DIIEMEHTHI:

- UCTOYHUK 00s3aTeNbCcTBAa - 3TO XapaKTEPHCTUKA TOTO, KTO 00s3aH

BBIIIJIAYMBATh AJTMMEHTBL. B OCHOBHOM, 3TO POJUTENHN JAETEH, KOTOphIE HE

MOTYT 00€CIeUUTh Ce0sl CaMOCTOSATEIBHO;

- cofiepKaHue 00s3aTeIbCTBA - ATO ONPEICICHHE TOr0, KAKHE PacXOIbl

¥ TOTPEOHOCTH TMOJJICKAT MOKPBHITHIO AIMMCHTaMU. B3uMaHue alnMMeHTOB

HANpaBJICHO Ha O00ECleYeHWE OCHOBHBIX MATEPUANBHBIX W  WHBIX

MoTpeOHOCTEH pedeHkKa;

- CPOKM W TIOPSIOK BBIUIATHI aIAMEHTOB - ATO MpaBUja U YCIOBUS,

KOTOPBIM JOJDKHBI CJIE€J0BAaTh POAMUTENN HPH yIulaTe aJTuMEHTOB. OOBIUHO
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ATMMEHTHI BBITUTAYMBAIOTCS €KEMECSIYHO, HO B HEKOTOPBIX CIy4dasx MOTYT

OBITh UCKJTFOUCHHUS U3 3TOTO MpaBmiia.[22]

AJMMEHTHBIE 00s3aTeIbCTBA POJUTENEH B POCCUUCKOM 3aKOHOJATEIIHCTBE
pa3IeNnsaoTCs Ha 1Ba OCHOBHBIX BUA:

a) aJIMMEHTHI Ha JCTeH:

1) 111 HECOBEPIIICHHOIETHUX JICTCH;
2) JUTS COBEPILICHHOJIETHUX HEPaOOTAIOMINX JIETCH;
0) aJIMMEHTHI B 3aBUCHMOCTH OT IIPOKMBaHUsI peOCHKa:
1) ecrt peOCHOK MPOXKKUBAET C IPYTUM POIAUTEIICM;
2) eci peOCHOK MPOKMBACT C BHITUTAYMBAIOITUM aJIAMEHTBI POAUTEIIEM;

B) BO3MOKHOCTH BBITIJIATHI - PA3JIMYAIOT IJIATHBIX M OC€CIUIATHBIX A TUMEHTOB.
becriatHbIe aTUMEHTHI MOTYT OBITh YCTaHABIMBAEMBIMH 10 PEIICHUIO CYy/a, €CITU
pOAUTEh UMEET OTPaHMYCHHBIC (PMHAHCOBBIC BO3MOKHOCTH.

B 3akmroueHuwe, BuABL, CTPYKTypa | KiIacCH(MUKAIMSI aJTAMEHTHBIX
00s13aTeNIbCTB poauTeNel B 3akoHoaTesbeTBe PD npencraBisitor co0oit cucremy
MpaBUJI U HOPM, PETYJHUPYIOMNUX U 00ECIICUNBAIOIINX MAaTEPUAIIBHYIO MOIIECPKKY
JIETCH, HECITOCOOHBIX 00CCIIEUNTh Ce0sI CAMOCTOSATEILHO.

Takum 00pa3oM, aHAIU3UPYsI CTPYKTYPY M KIIaCCHU(MUKAIIUIO aTUMEHTHBIX
00s13aTeIIbCTB POJUTENICH, MOXKHO CJHIeJIaThb BBIBOJ, YTO B HACTOSIIHE BpeMs B
paMKax JIEHCTBYIONIETO 3aKOHOJATEIbCTBA, TIPH Pa3BOAC POIUTENCH, K

COXaAJICHUIO, YaCTO HCBO3MOXKHO COXPAaHUTb Hpe)KHI/II‘/JI YPOBCHb ) KU3HHU pe6eHKa.

1.3 IIpaBoBoe peryJiupoBaHue AJIMMEHTHBIX 00513aTE/ILCTB
poauTesiei

AnumeHTHBIE 00s13aTenbcTBAa poauTenei B P® knaccupuuupyrorcs 1o
BUJaM M OTHOIICHUIO K 4ieHaMm cemMbU. COrJacHO 3aKOHOJATENIbCTBY, AJIMMEHTHI
o0ecreunBaOT MOACPIKKY HYKIAOIIUMCS JIUIIaM U MOTYT OBITh B3bICKAHBI Yepe3
CyIl B Cly4yae OTKa3a OT WX yIUIaThl. TakuMm 0Opa3oM, MOMOIh TapaHTHPYETCS

NPUHYIUTEILHBIMU MEPAMU CO CTOPOHBI rocyapcTBa.|[6]
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OnuH M3 MEXaHW3MOB OOECIEYEeHHS 3alllUThl MpaB, CBOOOJ U 3aKOHHBIX
MHTEPECOB HAMMEHEE 3alUIIEHHBIX YYaCTHUKOB MPABOOTHOIIEHUN - 3TO UHCTUTYT
anuMmeHTOB. B Poccuiickont denepanyu OTHOIIEHUS, CBSI3aHHBIE C BBITIOJIHEHUEM
ATUMEHTHBIX 0053aTEIbCTB POJUTENICH, OCHOBAaHbI Ha MPABOBBIX HOpMaXx,
yctaHOoBIIeHHbIX KoHctuTynuein P®. OTH KOHCTUTYLHMOHHBIE TIOJOXKECHUS
PACKpPBIBAIOTCS B CEMEMHOM 3aKOHOJIAaTENIbCTRE. [ 1]

Knaccudukanus amuMeHTHBIX 0053aTebCTB B PD:

- oOecrieueHne Hy/l HECOBEPIIICHHOICTHUX JICTEH;

- MOJIJIEP>KKa COBEPIICHHOJIETHUX HEPAOOTAIOIIUX JACTEH.

BaxkHo OTMETUTH, 4YTO BBINICYNIOMSHYThIE O0A3aTEILCTBA BBITEKAIOT
HEMOCPEJCTBEHHO W3 COOTBETCTBYIOIIMX OCHOB COLBALIUTHI CEMbU, a TaK¥kKe
MaTepUHCTBA W JETCTBA, 3aKPEIUJICHHBIX HAa 3aKOHOJATEIbHOM YpPOBHE — B
Konctutynun Poccuiickoit ®epneparuu (B pamkax cr. 18 Koucruryuum): -
pOIUTENN  HECYyT OTBETCTBEHHOCTh HEMOCPEACTBEHHO 3a  obecreueHue
MOTPEOHOCTEHM CBOMX JIETEH, a B COOTBETCTBUHU CO cTaThell 38; - B CBOIO OYepe/ib,
COBEPILECHHOJIETHUE JETH (KOHEYHO, CIOCOOHBIE K TPYAOBOW JAESITEIBHOCTH),
JIOJDKHBI 00€CIIEYMBATh CBOMX HETPYIOCIIOCOOHBIX POJIUTEIICH.

B Poccuiickoit @enepauuy aJIMMEHTHBIE OTHOIIEHHUSI PETYIUPYIOTCS
CEMEHHBIM 3aKOHOAATeNbCTBOM. OCOOEHHOCTH €r0 B TOM, YTO OHO BKIIIOYAET B
ce0st OCHOBBI, KOTOPBIE 3aKpETUICHBI HenocpeacTBeHHO B Konctutymuu PO:

- YCTaHABJIMBAECT PAaBEHCTBO MYKYHMH U JKCHIIWH; - YCTAaHABIMBACT PaBHbIC
mpaBa U 00SI3aHHOCTH POJMTEINICH; - YCTAaHABIMBAECT HA 3aKOHOATEILHOM ypOBHE
3a00Ty O JeTSAX, - WX BOCIHUTAaHWUU HEMOCPEJICTBEHHO KaK paBHOIPABHBIX
ponuteneii. I'maBa V CemMeWHOTo KoOJIEKca: - ONPEAeNsieT aJluMEHTHBIC
00s13aTENIbCTBA HETOCPEACTBEHHO MEXAY POAUTEISIMH W JAeTbMH (TiaBa 13),
MEXy CyNnpyramu W OBIBIIMMHU cynpyramu (ryiaBa 14), a Takke MEXIy WHBIMU
yiieHaMu ceMbH (r1aBa 15).[3]

Hcnomnenne  amuMEHTHBIX — 00si3aTenbcTB — poxuTenedi B Poccum

peryiaupyercs pa3jIuuHbIMA HOPMaMU YaCTHOTO M IMyOJMyHOTro npasa. Hampumep,
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CYIIECTBYET  BO3MOXHOCTh  JIOOPOBOJIBHOTO  HWCIOMHEHHUS  QJIMMEHTHBIX
00s13aTENIBCTB Uepe3 3aKIIOUYCHHE HOTAPHUAIBHO YIOCTOBEPEHHOTO COTJIAMICHUS O
BBITIJIATEC AJTMMEHTOB. JTOT Iopuandueckuil (akT periameHTupyercs CemelHbIM
Konekcom P®, I'paxpanckum koxekcom Poccuiickoii ®enepanuu u OcHoBamMu
3aKOHOJIaTEILCTBA O HOTapuare. B ciydasx, korja HoTapuajabHOE COIJIAIIEHUE HE
OBLIO 3aKJIFOYEHO WJIM HE MCHOJHICTCSA, MPUMEHSIETCS MPUHYIUTEILHOE
ucriotaeane B pamkax [TIK PO u @3 «O06 UCMONMHUTETHHOM TMPOU3BOJICTBEY.
Crates 102 paHHOrO 3aKOHa ONpPEACIsAECT COOTBETCTBYIOIIMN  MOPSIOK
OTHOCHUTEJIbHO OCYILIECTBJICHHUSI TMPOIECcCca aJIMMEHTHOIO B3bICKAHUS U TOU
3aJI0JKEHHOCTH, KOTOpash HAKOMWJIACh HEMOCPEICTBEHHO IO 00s3aTelIbCTBaM,
CBSI3aHHBIM ¢ ajuMeHTaMud. CorjacHO »JTOMY 3aKOHY TakKe€ BO3MOKHO
MPUBJICYEHUE JOJDKHUKA K OTBETCTBEHHOCTU 32 YKJIOHEHUE HEMOCPEACTBEHHO OT
yIJIaThl AJMMEHTOB, — 3TO PETYyJIUPYETCSd YIrOJOBHBIM, aJIMHHUCTPATHUBHBIM,
CEMEHHBIM U TPa’KIaHCKUM 3aKOHOIaTEIHCTBOM. [ 1]

I[loMrmMO 3aKOHOB, OCHOBOW NPaBONPUMEHHUTEIBHOW TNPAKTUKU IO
WCIIOJHEHUIO aJIUMEHTHBIX 0053aTeNIbCTB POJUTEICH SBISIOTCS HOPMaTHUBHBIC
aKThl, PUHSTHIC HA YPOBHE IMOJ3aKOHHOTO 3aKOHOJIaTeNbCTBA. B pamkax HOBOTo
MOCTaHOBJICHUSI, KOTOpbI Obu1 mpunaT I[IpaBurensctBom PO 2.11.2021 r.,
yCTaHaBJIMBAETCS MepeyeHb pasHOBUAHOCTH 31T u mpounx J0X010B, MOJJICIKAIIMX
HETMOCPEJCTBEHHO YJEPKAHWIO B BUJE aJUMEHTOB Ha JIUI, HE JOCTUTIIUX 18-u
geT. B pamkax HOBOTO TMOCTAHOBJCHHS, OTMETHUM, 4YTO QJIMUMEHTHI OyayT
YACPKUBATHCS U3 MPAKTUUECKU BCEX BUIOB J10X0J0B. OCHOBHBIMU UCTOYHHUKAMU
SBJISIIOTCS 3apa0O0THAs IJIaTa, ICHE)KHOE BO3HATpaXkACHUE, Pa3IMuHbIle TOHOPAPHI,
HaJ0aBKU W JIOTUIATHI 3a MPOGECCHOHATBHBIC HABBIKHU, BBICIYTY JIET, YUYCHYIO
CTEIEHb, a TAKXKE MPEMUU U JAPYTUe BUIBI J0X0Ja, YKazaHHbIe B [locTaHOBICHUH.
Crnemyer OTMETUTh, UTO B3bICKAHUE AIMMEHTOB MPOU3BOJUTCS MOCIE yAEpKaHUS
HAJIOTOB B COOTBETCTBHM C HAJIOTOBBIM 3aKOHOJATEIbCTBOM Poccuiickoun

deneparyuy U3 CyMMBbI 3apa00THOM TUIATHI M PYTUX J0X00B.[61]
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CyneOHast mpakTUKa UTPaeT 3HAYUTENbHYIO POJib B MPOLEIYPEe UCHIOTHEHHUS
ATMMEHTHBIX 00s13aTenbcTB. B Poccum cymeOHbBIN mperieieHT o(UIMabHO HE
MPU3HAETCA MCTOYHMKOM IIpaBa, OJHAKO OH CYUIECTBEHHO BIIMAET Ha
MPaBOIIPUMEHUTENBHYIO MPAKTUKY. Bbiciiue cynabl, Takue kak BepxoBubiii Cyn
P® u KC PD, a takxke cyasl o0Iel IOpUCIUKIIMA TPUHUMAIOT OTACIbHBIC aKThI,
KOTOpbIE OKA3bIBAIOT BIMSHUE HA CYJIEOHYIO TPAKTUKY MO BOIPOCAM, CBSI3aHHBIM C
WCIIOJTHEHHUEM 0053aTEIbCTB B OTHOIICHUH AJIUMEHTOB.[12]

OOpatuM BHMMaHHUE Ha TO, YTO NMPUMEPOM CYACOHON MPAKTUKHU SIBIIACTCS
[locranoBnenne IInenyma BepxoBHoro Cyma P® or 26.12.2017 N 56 «O
MPUMEHCHUU CyJAaMH 3aKOHOAATEIbCTBA MPU PACCMOTPEHUM €N, CBSI3AHHBIX C
B3bICKaHUEM allMMEHTOB». JlanHoe [locTaHoBieHue Gojiee MOAPOOHO Pa3bACHSIET
HekoTopele monoxkeHusa CemenHoro Kopekca Poccuiickoir ®epepaunu, 4TO
MIOMOTAET CyAbSIM NPHU MNPUHIATHUU PEUICHUU MO KOHKpeTHOMy aeny. Hampumep,
Pa3bACHAIOTCA MOJIOKEHUS O B3bICKAHWUU AJIMMEHTOB HA COBEPILICHHOJIETHUX JIETEH
U HETPYIOCHOCOOHBIX poauTeici.[63] Tak, McCk O B3BICKAHWM AJIMMEHTOB Ha
HETPYJOCTIOCOOHBIX HYK/IAIOIIUXCS B MIOMOIIM COBEPIICHHOJIETHUX JACTEH MOXKET
OBITh MPEIBSIBICH CAMUMU COBEpIICHHOJETHUMH. OIHAKO CIIENyeT yUHUTHIBATh,
4TO TPYAOCIOCOOHBIC aETH, crapiie 18 jer, oOydarommuecs B OpraHU3aIUsX,
OCYIIECTBIISIONIUX 00pa30BaTEIbHYIO ACSTEIBHOCTh, HE PACCMATPUBAIOTCS Kak
JIMIIa, UMEIOIIME MPABO HA AIMMEHTHI IO JAHHOW HOPME.

Urto KacaeTcsi HeTPYIOCIIOCOOHBIX HYKIAOIINXCS B TIOMOIIM POAUTENCH, TO
OHM  MOTyT  TpeboBaTh  COJEpXKaHUS  OT  CBOMX  TPYIOCHOCOOHBIX
COBEPIICHHOJIETHUX JieTel. [Ipn pacCMOTpEHUU TaKOro MCKa CYJ BBISICHSET, €CTh
JM Y JAHHBIX POJUTENEH Npyrue TPYAOCTOCOOHBIC COBEPIICHHOJIETHUE IE€TU, KTO
U3 HUX U B Kakoi (opMe OKa3bIBae€T MM MOMOUIb. B 3aBUCUMOCTH OT 3TOrO CyJ
OTPENEIUT pa3Mep aJMMEHTOB, YYUTBHIBas yKa3aHHbIE OOCTOSTEIHCTBA,
HE3aBUCUMO OT TOTO, MPEIBSIBICHO TPEOOBAHWE POJUTEISIMUA KO BCEM JICTSIM WA

TOJIBKO K OJJHOMY M3 HHUX.
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OrneHnrBasi HOPMATUBHO-TIPABOBYIO 0a3y aJMMEHTHBIX OOS3aTEIBCTB B
HACTOSIIEE BPEMSI, CIEYET OTMETUTD, YTO CPOK BBIIUIAT HA HECOBEPIIEHHOJIETHUX
OrpaHdyeH A0 18 neT uinu s3MaHcunanuy, a Jajiblie JeUCTBYIOT TOJIBKO HOPMBI MO
BBITIJIATE HA HETPYAOCIOCOOHBIX COBEPIICHHOJETHUX IPaK/IaH.

Takum o00pa3oMm, MpaBOBOE PETYIUPOBAHUE MCIOTHEHUSI AJTUMEHTHBIX
oOs3aTenbcTB  poautenedt B Poccum  mpencrtaBisier  co0oil  COBOKYIMHOCTD
MyOJIMYHO-TIPABOBBIX U YACTHOMPABOBBIX HOPM, a TAKXKE JIPYTHUX HCTOUYHHKOB,
ONPEACISAIOIIMX IIpaBa MOJy4Yaresied ajJMMEHTOB Ha YCTAHOBJICHHBIM [JII HHUX
pa3mMep cojAepkaHMs U OOS3aHHOCTU  IUIATENIBIIMKOB  QJIUMEHTOB IO
MPEIOCTABIEHUIO TAKOTO COJICPKAHUSL.

Onpenenuts MPaBOBYIO MPUPOJY aTUMEHTHBIX O0O0S3aTEIbCTB POAUTENCH
JIOCTATOYHO CJIOXKHO. JlaHHBIE 0053aTENbCTBA PACHPOCTPAHSIIOTCS HA IIUPOKUIMA
KpPYT JIOJIEN U PErYIUPYIOTCS TOCYIApPCTBOM, KOTOPOE 3aUHTEPECOBAHO B 3aLLUTE
Hyxnaonmxcs Jui. Cemeinnbsii  Kogekc P®  omnpenenser  y4aCTHUKOB
ATMMEHTHBIX OTHOILLICHUN U OTPAHUYMBAET UX COTJIAIIATEIIbHBIE BO3MOXHOCTH, HE
IIPU3HAET PABEHCTBA YYACTHUKOB JaHHBIX OTHOILLICHUH.

[IpaBoBas npupojia aTMMEHTHBIX 0053aTenbCTB poaurteneil B PO ocHoBaHa
Ha MPUHLUMNAX CEMEHHOrOo MpaBa M 3allUThl HUHTEPECOB AECTEH. AJMMEHTHBIC
00s3aTeNIbCTBA POJIUTENCH SBISIOTCS OJHOW U3 (HOPM MaTEepHAIBHOU MOIACPIKKH
JIETeH, MPEeayCMaTPUBAEMOM 3aKOHOIATEIHLCTBOM.

[IpaBoBOE perynupoBaHUE AJIWMEHTHBIX 0053aTeNbCTB pojuTenceii B PO
OCYILECTBIISIETCS TJIAaBHBIM O00pPa30M 4Yepe3 CeMEMHOE 3aKOHOAATEIbCTBO, a TaKkKe
4yepe3 HEKOTOpbIE APYrve€ HOPMATHBHBIC AKThl, PETJIAMEHTHUPYIOIIME BOMPOCHI
JIETCTBA M JeTcKoi 3amuThl. OcoOeHHas poib oTBoauTCS CeMEeMHOMY KOJIEKCY
P®, onpenenstoniemMy npaBuiia Mo yCTAHOBJICHUIO U UCIIOJIHEHUST 0053aTEIBCTB 10
aJTMMEHTaM, M  yCTAaHABJIMBAIOLIEMY MEpPbl OTBETCTBEHHOCTH IIPU KX
HeucnoaHeHuH. [ 73]

OcHOBHasi 1eJdb MPABOBOIO PETYIUPOBAHUS ATMMEHTHBIX 00s3aTEIbCTB

ponuteneit B Poccmiickoit ®Denmepanuun — 3TO 0€3yCcIOBHO OOecTeueHue
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COLI3AIUTHI JIETEH Yepe3 COOTBETCTBYIOIIEE ydacTue (005A3aTeIbHOTO XapakTepa)
Y MaTepHUAIbHYIO MOJIEPKKY UX poauTteneil. KoHKpeTHble MephI:

- 00s13aHHOCTh ~ KaXJI0ro OQUIMAIBLHOTO TMPEACTaBUTENS peOeHKa

(poauTensi) y4acTBOBaTh B COJIEPKAHUM M BOCTIMTAHUM PEOCHKA;

- YCTaHOBJCHHE  aJMMEHTOB B  Cllydae  pPa3BO/a/pa3leibHOTO

NPOXKUBaHUS O(UIMANIBHBIX MPEJICTAaBUTENICH, TJe OJHOMY (POJUTEIIO)

HA3HAYAETCsS COOTBETCTBYIONIAsl OOS3aHHOCTb BBIIUIAYMBATH AJTUMEHTHI

HEIOCPEJICTBEHHO NHOMY POJIUTENIO Ha TO, YTOOBI COJEPKATh peOCHKA.

IIpaBoBoe pEryJIMpOBaHKE ATMMEHTHBIX 00513aTEIBCTB TaKKe
IpeaycMaTpuBaeT MpOLEAYypbl W YCIOBHUS YCTAHOBJEHUS, W3MEHEHUS U
IPEKpaIICHHs aJJMMEHTOB, a TAKXKe MPEyCMaTPUBAET BO3MOXKHOCTb IPUBIICYEHUS
poauteneil K OTBETCTBEHHOCTH 3a HEUCIIOJHEHHE AaJIMMEHTHBIX 0053aTeNbCTB,
BKJIFOYAsi BO3MO>KHOCTb B3bICKAHUS 3aJI0JKEHHOCTH.

Takum oOpa3zoM, aTuMEHTHBIE 00s3aTENBCTBA POAUTENIECH UMEIOT OCHOBY B
CEMEHHOM TpaBe M HAIlCJICHbl Ha OOECleYeHHWE MaTEePHATBHOrO OJAromnoayyus
JeTel, a MpaBOBOE PEryJIMpOBaHUE ATUX 00s3aTenbCTB B PO mpemycmaTpuBaer
HOPMBI M TPOLEAYPHI, TAPAHTUPYIOIINE UX HCIOJHEHHWE W 3aIIUTY HHTEPECOB

neTe.
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I'maBa 2 Oco0eHHOCTH HWHCTHTYTa AJMMEHTHBIX 0053aTeJbCTB

poauTeseH Mo COAePKAHMIO AeTeil B Me:KIYHAPOJAHOM IpaBe

2.1 HopmaTHBHO-IPaBOBOE PeryJMpoBaHue AJMMEHTHBIX 0083aTe/1bCTB

poauTesieii B MeKIYHAPOIHOM MpaBe

['moGanm3arust U OBICTPBIN Mporpecc B3aUMOJCHCTBUS KYJIbTYp U HAyYHBIX
chep 3aMETHO CKa3ajJuChb Ha OpayHO-CEMEHHBIX OTHOILIEHUSX. YBEIMYEHHUE
MEXHAIlMOHAIBHBIX ~ OpakoB, BKIIOYAas COIO3bl POCCHUICKHX TpaXkJaH C
WHOCTpPAHILIAMH, CTajJO CJIEJCTBUEM 3TOro Ipouecca. Ha ocHoBaHuM Bcero
BBIILIEH3JI0KEHHOT0, MOYKHO 3aKJIIOUUTh, 4TO TpeOyeTcs AaibpHeilliee cONMKeHne
HOPMATHBOB IO 3allUTe JIETCKUX MpaB. PemieHune o pa3Boie ceMenlHOl maphl,
O0COOEHHO C HAJIMYMEM JIeTE€H HECOBEPIICHHOJIIETHETO BO3PAcTa, MOXKET MIPUBECTH K
CEPbE3HBIM IICUXOJIOTMYECKUM, COLIMAJIBHBIM, MAaTEPUAIBHBIM WM HOPHIWYECKUM
nocieacTBusm. [ 75]

Pa3neneHne ceMbu He TOJKHO BIIMATH HA MAaT€pUAIbHOE MOJIOKEHHUE JAECTEM.
TeM He MeHee, OJMH W3 POJAUTENICH, HE MPOXKUBAIOIUNA C PEOCHKOM, 4YacTo
CTAJIKUBAE€TCd C TPYAHOCTSIMH, CBSI3aHHBIMM C oOecredeHreM (PUHAHCOBOM
MOICP)KKU peOeHKA.

3akoHOJATeNbCTBO Poccum W MHOTMX JAPYrMX CTpaH peryjaupyer
aJIMMEHTHBIE 00s13aTENIbCTBA HE TOJIBKO MO CBOMM HAIlMOHAJIBHBIM 3aKOHAM, HO U
Mo  MEXAyHapoJIHbIM HopMmaMm. Hama crpana sBisieTcss  ydacTHULEH
MEXIYHapOaHbIX AoroBopoB, Hanpumep, Kouseniuu OOH «O npaBax pebEHka»
1989 r. u KoHBeHIMM O NpaBOBOM MOMOIIM W NPABOBBIX OTHOUIEHUAX IIO
IPAKIAHCKAM, CEMEWHBIM M YrOJOBHBIM neiaMm oT 1993 r., 3aknrouéHHOU
crpanamu CHI" B Muncke.[74]

OCHOBHBIM  MEXAYHAapOIHBIM aKTOM, PETrYJIUPYIOIIUM [paBa JETEH,
apisgercs: KoHBeHIMs o mpaBax peOeHKa. DTOT JIOKYMEHT OMNpEeNessieT paBHbIC

OOS3aHHOCTH  pOJAUTENEeH B O00ECIEYEeHUH BOCIUTAHUS M  MaTEepHAIbHOM
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MOJJICPKKK PEOCHKA, a TaKXKe MPEeayCMaTpUBaeT OTBETCTBEHHOCTh 3a JKECTOKOE
oOparieHrie ¥ HEeBBITIOJIHEHUE POAUTEIIbCKUX 00s3aHHOCTEeH. KOHBEHINS pU3HaeT
pebeHKa Kak WHIWBHUIIYYMa CO CBOMMH IpPaBaMH, KOTOPbIE HYKHO 3alllUILATh U
cobmoaaTe. Takol Moaxo1 OTpakeH U B chepe ceMeitHOoTo Tpasa [3]

«Poccus, BeicTynas yyactHuleid KonBeHiuu o mpaBax peOeHKa, BBITTOIHIET
00s13aTeNbCTBA 10 MPU3HAHUIO 332 KAKIBIM PEOCHKOM IpaBa Ha YPOBEHb JKU3HHU,
HEOOXOMMMBIN JIJIs1 €0 (U3HIECKOT0, YMCTBEHHOTO, TyXOBHOT'O, HDABCTBEHHOTO U
coraibHOro pazsutud. CormacHo nonoxeHusMm cr. 27 Konsenuuu «Poaurenu u
JpyTye JiMila, BOCIUTHIBAIONIME PEOCHKA, HECYT OCHOBHYIO OTBETCTBEHHOCTH 3a
obOecrieueHue B Tpejenax CBOMX CIOCOOHOCTEN M (PMHAHCOBBIX BO3MOXKHOCTEH
YCIIOBUM KU3HH, HEOOXOJAUMBIX JJIsi pa3BUTUS pebeHKa. ['ocymapcTBo B mpejenax
CBOMX BO3MOKHOCTEH MPUHUMAET MEpPbl MO OKA3aHWIO TOMOIIM POAUTEISIM,
OKa3blBa€T UM MATEPHAIBHYI0 TIOMOIIb M MOJJEPKUBAET MPOTPaAMMBI,
HalpaBJeHHbIE Ha oOOecreyYeHue JeTeld NUTaHUEM, OJCKIOW U JKuibeM». B
COOTBETCTBUM ¢ ykazaHusaMmu KouBeHimu, Poccusi CTpeMuTCs TapaHTHUPOBaTh
JeTsIM 0JIaromojilyure W JOCTYI K OCHOBHBIM MaTE€pPUAIbHBIM U COIMATBHBIM
yCITyraM JUTs TTOJTHOIICHHOTO Pa3BUTHS B oOIecTse.» [11]

«3HauuMoe MecTo B cdepe aTMMEHTUPOBAHUS 3aHUMAET MEXKIyHAPOIHBIN
aKT PErMOHAIBHOrO ypoBHS — KOHBEHLMS O MpaBOBOM MOMOIIM M IMPaBOBBIX
OTHOIICHUSX MO TPAXJAHCKUM, CEMEHUHBIM W YTOJIOBHBIM JieJlaM, 3aKJIIOUYCHHAs
rocynapctBamu - uieHamu CopapyxkectBa HezaBucumbix ['ocynapctB B MuHCKe
1993 r., BctynuBmas cuny 11t PO 10.121994 r. KonBeHuus o npaBoBOil TOMOIIA
Y TIPaBOBBIX OTHOIICHUSIX WUIPaeT KIIOYEBYIO POJIb B PETYJIMPOBAHUU CEMEUHBIX
el W aJuMEHTaluu, o0ecrednBas KOHTAKT MEXIy TOoCyJapCTBaMu
(ygacTHHKaMH) B BOMpOCax IMPABOBOM MOACPKKH B PA3JTMUHBIX KaTETOPHIX I,
HE UCKJTIOYast aTMMEHTHBIX 0053aTeNLCTB, ISl 00ECTIeYeHUs CIIPABEAJIUBOTO U B TO
xe BpeMs 3(P(HEKTUBHOTO PACCMOTPEHUS HEOOXOIUMBIX BOMPOCOB (CEMEHHOTO

XapaKTepa) U 3alUThl HHTEPECOB JCTEH.)»
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B coorBercTBUM ¢ MUHCKOIl KOHBEHLIMEH, 00s3aTENbCTBA POJUTENEH IO
COIEPKAHMIO JIETEH, ONPEAEISAIOTCS 3aKOHOJATENbCTBOM JloroBapuBaromencs
CTOpOHBI, HA TEPPUTOPUU KOTOPOM OHM MMEIOT IOCTOSSHHOE COBMECTHOE MECTO
JKUATEIIbCTBA, @ IPU OTCYTCTBHUM ITOCTOSTHHOTO COBMECTHOTO MECTa JKUTEJIbCTBA
ponuTened M JAeTed MX B3aUMHBIE IpaBa M OOS3aHHOCTH OIPEAEISAIOTCA
3aKOHOJATeNbCTBOM JloroBapusaromeiics CTOPOHBI, T'PaKJaHUHOM KOTOPOU
aBisgeTcsl peOeHOK. B cooTBeTcTBMM C TONIOKEHUSIMA 32 cTaThu MUWHCKOU
KonBennun «Ilo TpeboBaHMiO HCTHA 1O QJIMMEHTHBIM 00s3aTeNbCTBAM
IIPUMEHSIETCS 3aKOHOAATENbCTBO [loroBapuBaromieiicss CTOpOHBI, HA TEPPUTOPUU
KOTOPOM TMOCTOSIHHO TPOXXHBaeT peOeHOoK». BrleonucanHoe oOecneynBaet
BO3MOXKHOCTh HauOoJiee MPOAYKTUBHO YPETyJIHMpOBaTh MPOOJIEMbI CBSI3aHHBIE C
aNMMEHTaIel JeTeil B TeX 0O0CTOSATENbCTBAX, KOI/IA 3aKOHHBIE MPEICTaBUTEIN
(ponuTenu) )KUBYT B Pa3iIMYHbIX FOCYAAPCTBAX, a TAKXKE 00ECIEUNTh COOII0CHIE
YCTaHOBJIEHHBIX IMPaBWJI B paMKaxX 3aKOHAa M 00s53aTElIbCTB HEMOCPEACTBEHHO CO
CTOpPOHBI OTIa U Matepu. [10]

B cocTtaB 00s3aTenpHBIX AOKYMEHTOB MEKIYHAapOJHOTO IMpaBa, KOTOpHIE
HaIlpaBJICHbI HA 3alIUTy MpaBa JETE€d HA PETMOHAJIBHOM YPOBHE, CTOUT OTMETUTH
EBpomnelickyro KOHBEeHIIMIO O TpaBax pebenka ot 25.01.1996 r. Poccuiickas
depnepanus crana yyacTHUKOM 3Toil koHBeHIIMU 10 mas 2002 roma. Hecmotps Ha
TO, 4TO Poccueil naHHast KOHBEHIUS HE Oblia paTUPUIIMPOBaHA, JAHHbIN HCTOYHUK
MEXIYHapOJHOIO IpaBa SIBJISETCS BaXKHBIM HCTOYHMKOM B OOJacTH TIpaB
yenoBeka. CorymacHo eil, 1eTu 00J1aaloT MPOIECCyalbHBIMU MTpaBaMu, KOTOPbIE
YOPOUIAIOT UX OCYIIECTBICHHE U 00ECIeUnBalOT y4yacTue B CylIeOHBIX IMpolieccax
110 CEMEHHBIM BOIIPOCaM, KacaroluMCs UX UHTEepecoB [4].

Cratbs |  pgaHHOM  MEXIOYHApOJHOM  KOHBEHLUHHM  TapaHTUPYET
IpolLecCyalbHble NpaBa aered. Kpome TOro, JaHHas cTaThsi YCTaHABIMBAET HX
ydacTue B mpoleAypax CyneOHOro xapakrepa HemoCpeICTBEHHO BO BpeMsl 3aIUThI
ux wuHTepecoB. Kpome TOro, oOrmMeTMM, 4YTO B CaMOM JOKYMEHTE

npeayCcMarpmuBacTCiad OTBCTCTBCHHOCTHL KaKJIOI0 pPOAUTCII HCIIOCPCIACTBCHHO 34
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HapylICHUE IpaB HECOBEPIICHHOJETHEr0, OCOOCHHO B YacTU HEUCIOJHEHUS
00s13aTenbCTB TO anmuMmeHTaM. ClieoBaTenbHO, STOT JOKYMEHT O0ecTeuyrBaeT
JETSIM TpoLecCyalbHbIe IpaBa M CHOCOOCTBYeT MX 3((PEKTUBHOW peann3anuu
[10].

Bo3HUKaIOT TpyIHOCTH MpPH PacCMOTPEHHM BOIIPOCOB B cyaax Poccun,
Kacarolluecs: ONpPEeIICHUs MECTOXKHUTEIBCTBA PEOCHKA U YCTAHOBIICHUS MOPAIKA
ero oOmenus. CnenoBaTesbHO, NPUHATHE 3TOM MEXIYHApOJHOW KOHBEHLUHU
HEOOXOMMO JIsi TOTO, YTOOBI 3aIIMTUTh Ha TeppuTOopuu P® mnpaBa u MHTEpECH!
neteit. [23]

«Bompockl  anTMMEHTallMM  TaKXXe  yperyiaupoBaHbl Ha  [‘aarckoit
KOH(QEpEeHLIUH M0 MEXIyHapoJHOMY dYacTHoMy mnpaBy. B 2007 roxgy Obuiu
YTBEP>KJIEHbBl KOHBEHLHUS O MEXIYHAPOJHBIX AJTMMEHTHBIX 00s3aTeNbCTBAX U
IPOTOKOJI O MPUMEHEHUH MPABOBBIX HOPM K TaKUM o0s3aTenbcTBaM. B Hacrosiee
BpeMsl JaHHBIM JOroBop JjeWcrByer B 38 crpaHax. JlaHHBIE JOKYMEHTHI
HalpaBJjeHbl Ha CO3/JaHME €IMHOM MPAaBOBOM OCHOBBI M MEXIYHApOIHOTO
UHCTPYMEHTA JUIsl PEryJHpOBaHMs BOIMNPOCOB AJIMMEHTAllMd M oOOecreueHus
BBINIOJIHEHUS AJTMMEHTHBIX O0053aTeIbCTB B MEXAYHAPOJHBIX CUTyalUsX, YTO
CHOCOOCTBYET yJNYULIEHUIO NMPAKTUKU B3bICKAHUS AJIMMEHTOB Ha JIETEH U CEMbIO
Ha IJ100aJbHOM YPOBHE.»

«l'ocynapcTBa, mnoamucaBiuMe HacTosAllyro KOHBEHLHIO, CTpemsTcs
YIIYUIIUTh B3aUMOJIEUCTBUE MEXKIY TOCYyIapCTBAMH B BONPOCAX MEXAYHAPOIHOIO
B3bICKAaHUSl AJIMMEHTOB Ha JleTed M WHbIX (opmax conaepxkaHusi cembH. Llenb
KouBenuuu — obecneunts 3PpGEeKTUBHOE B3bICKAHUE 3a T'PAHULICH aIMMEHTOB Ha
neTel U uHble (HOPMBI COAECpX aHHUs CEMbH, B TOM 4YHCIe, yepe3 (GOpMUPOBAHUE
COBOKYITHOU CUCTEMBI B3aUMO/ICHCTBHUS HEIMOCPEICTBEHHO MEXIY
KOMIIETEHTHBIMU OpPTraHaMH rocyAapcTB — y4acTHHUKOB KonBeHuumun. KonBeHuus
HampaBJieHa Ha YCTpaHEHHWE TMPENSATCTBUM U mMOBbIIIeHHE 3((HEKTUBHOCTU
OpOLEAYp B3bICKaHMs aJUMEHTOB MEXKAY Pa3IN4YHbIMU HOPUCIUKLIUAMU, YTOOBI

00eCcrneynTh COXpPAaHCHHUC MW 3allIUTy IIpaB MW HHTCPCCOB neTeﬁ, a TaKKe
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YCTAHOBJICHHE SIBHBIX MEXAHU3MOB COTPYIHUYECTBA [JI PEIICHUS CEMEHHBIX
BOIIPOCOB HA MEKIYHAPOJIHOM YPOBHE.»

«Konpenmusa 2007 rojma JeTaqbHO XapaKTEPU3YyeT IPOIECC B3bICKAHMS
ATMMEHTOB Ha JICTCH, U KPOME TOTO, ITpoure (popMbI MaTEepHUATLHOTO 00ECTICUCHUS
cembu. IIpotoxkon 2007 roma, nomnonHas KoHBEHIMIO, ONpEAEseT IIPaBo,
MPUMEHUMOE K QJIMMEHTHBIM 0053aTeIbCTBAM, BO3HHMKAIOIIMM H3 CEMEHHBIX
OTHOIIICHWI, MAaTepUHCTBA WJIM OTILOBCTBA, Opaka WIM POJCTBA, BKIIOYAS
aTMMEHTHOE 00513aTEeJIbCTBO B OTHOIIICHUM peOeHKa HE3aBUCHUMO OT TOT'O, COCTOSIT
au B Opake pomutenu. [IpoTokosn yTouHsieT MpaBa W OOS3aHHOCTH CTOPOH MO
QTUMEHTHBIM 00s3aTeIbCTBAM, MPEAOCTABIISI 3alUTY HHTEPECOB JETeH U
rapaHTUU BBITIOJHEHUS POIUTEISIMH CBOMX OO0S3aTEIbCTB 1O OOECIICUCHHIO
MaTepUaIbHBIX MMOTPeOHOCTEH CeMbH.»[72]

«B crarbe 15 nanHoit KoHBEHIIMM perilaMEeHTUPYETCs, YTO «TOCYAapCTBO, B
aZpec KOTOporo ObLI HaIpaBlieH 3amlpoc, JOJKHO IPEIOCTaBUTh OECIUIaTHYIO
IOpUIMYECKYIO TIOMOIIh B OTHOIIIEHWU BCEX 3aABJICHUHN, TOJAHHBIX KPEAUTOPOM IO
BOIIPOCaM aJUMEHTHBIX 00s3aTENIbCTB, BOZHUKAIOIIUX M3 OTHOIICHUN POIUTEIb-
pebeHok». A B cTtathe 34 yCTaHOBJIEHBI MEPhl MPUHYIUTEIHHOTO HCIOJTHEHUS
pelieHn, K KOTOPBIM OTHOCSATCS: yJepKaHWs M3 3apaO0THOM IUIaThl JOJKHUKA;
HaJIO)KCHUE apecTa Ha OAHKOBCKHE CUeTa M MPOYHE MCTOYHUKH JIOXOJIOB; BBIYCTHI
W3 BBIIUIAT COLMUAJIIBHOTO CTPAaxXOBaHMS; apecT WIM MNPUHYIUTEIbHAs Mpojaxa
MMYIIECTBA; yAEp>KaHUE HAJIOTOBOTO BO3MEILCHHUS; YIAEpKaHUE WIM HaJ0KEHUE
apecTa Ha TCHCHOHHBIC BBIIJIATHI; YBEJIOMJIEHHE OOPO KPEAUTHBIX HCTOPHU;
JUIIEHNE, OTpaHUYCHUE WJIM aHHYJUPOBAHUE JIOKYMEHTOB, MOATBEPKIAIOIINX
ompeeieHHbIE  TNPEIOCTaBJICHHbIE  TpaBa  (Hampumep, BOJHUTEIIHLCKOTO
YAOCTOBEPEHUS); HUCIIOIb30BaHUE MEIUAIlUUd, MPUMUPUTEIBHBIX MPOLEAYp WU
aHAJOTMYHBIX IPOIECCOB B MEIAX JOCTHXKCHHUS JOOPOBOJIBHOTO BBIMOJHCHHS
TpeboBanmii. B KOHTEKCTe aIMUHUCTPATHBHOTO M CYA€OHOTO WCIOJHEHUS

AJIMMCHTHBIX pemeHI/Iﬁ, YKa3aHHBIC MCPBI ABJIAIOTCA CpEACTBAMU obecrneueHUs
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BBITIOJITHCHUST QJIMMEHTHBIX OO0S3aTENbCTB M 3aIUTHI TPAaB JETEH B Pa3IMYHBIX
fopucaukiusax.» [10]

Bomnpocel anuMenTaruun  perynupyiorcs [aarckoit koHdepeHIuen 1o
YaCTHOMY IIpaBy. bbuiM mpuHATHI BakHble AOKymMeHTHl B 2007 romy, Hanmpumep,
KOHBEHIIMSI U TPOTOKOJI O MEXIYHAPOJHBIX 0053aTeIbCTBAX M0 AIMMEHTaM,
YCTaHABJIMBAIOIIME MTPABUIIA I TAKUX CUTyaluil. B HacTosiiee BpeMs yka3aHHas
KOHBEHIIUS IEUCTBYET B 38 cTpaHax. [5]

B P® peictBylOT BHYTPEHHUME HOpPMBI  IIPaBOBOIO  Xapakrepa,
PETYJIMPYIOIIAE  HEMOCPEACTBEHHO TpaBa Jereil. OHM  OCHOBaHbl  Ha
COOTBETCTBYIOIIUX JOrOBOpaXx — MEXKAYHApPOJIHBIX CTaHAApPTaX U TaKKe
noroBopax. O0paTM BHUMaHHUE Ha TO, YTO YIIOMSIHYTbIE HOPMBI:

- ®enepanbHbii 3ak0H 0T 24.07.1998 N 124-03;

— [TocranoBnenue [IpaBurensctBa PO ot 08.10.1998 N 1174;

- [Toctanosnenue [IpaBurensctea PO ot 02.11.2000 N 839.
HaIlpaBJICHbl HETMOCPEJICTBEHHO HA TapaHTUPOBAHHE M TAKXKE Ha 3allUTy MpaB
JeTell B paMKaxX MEXIYHApOJHbBIX CTaHAApTOB U COIJIAIIEHUN, KOTOPBIE KacaroTcs
WX TIpaB.

HopmaTtuBHO-ipaBOBOE  peryiaupoBaHue 00s3aTeIbCTB (B OTHOIICHHUH
QIMMEHTOB) 3aKOHHBIX MpEACTaBUTENEH (poauTeneil) B MEXIYHAPOJAHOM IIpaBe
SBJISICTCS BaKHOW COCTABJISIONICH OOCECreueHUs 3allliuThl WHTEPECOB JETeH u
MOJJIEPKKU CEMEUHOMN CTaOMIIBHOCTU. AJTMMEHTHBIE 00513aT€NbCTBA MPEACTABISIOT
coOoli (pMHAHCOBYIO TOAJACPKKY, KOTOPYIO POJUTENH JTOJDKHBI OKa3biBaTh Ha
Omaro cBoux JeTed B cllydae pa3Boja, CeMmapaluyd WIA APYTUX OPUANYECKH
3HAYUMBIX CUTYyanusx.[24]

MexayHapoIHOe MpaBO MPEIOCTABISET ONPENEIECHHBIE 3aKOHOIATEIbHBIE
MEXaHU3Mbl M MEXIYHAPOJHbIE JOTOBOPHI ISl PETYIUPOBAHUS ATUMEHTHBIX
0053aTENbCTB MEXY POAUTENSIMH B CITydasX, KOT/la 3TH POAMUTENH MPOKUBAIOT B

pa3HBIX CTpaHax WIM HMEIOT pPAa3jJu4Hble TPAKIAHCTBA. [TaBHOW 3amaden
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MEXIYHApOJHOTO TpaBa B ATOM cdepe SABISETCS 00ecleueHrue MOCTOSIHCTBA
HEIPEPHIBHOCTH AIMMEHTHBIX BBIIIAT B MHTEpECaxX JIETEH.

OgHuM W3 OCHOBOIOJIATAIONIMX  MEXAYHApPOJIHBIX  JIOKYMEHTOB,
pETIaMEHTHUPYIOIINX AIMMEHTHBIE 00s3aTEIhCTBA POUTENEH, sSBIseTcs [ aarckas
KOHBEHIIMSI O IUIaTeXax [0 ajJuMEHTaM Ha TEPPUTOPUU HHOCTPAHHOTO
rocyaapcTBa. JlanHasi KOHBeHIIUs Oblia mpuHsTa 2 oKTs0ps 1973 rona u BcTynuia
B cuny 1 sHBaps 1975 roma. OnHa o0OecrieunBaeT BO3MOXKHOCTb B3bICKaHUS
ATMMEHTOB Ha JIETe OT MMEIOIIETO 0053aTelIbCTBO POJUTENS, HAXOJSAIIEIOCs B
OJIHOM TOCYJapCTBE, CO CTOPOHBI JAPYTOr0 POAUTENS, MPOKUBAIOLIETO B JIPYrou
cTpane.[64]

KoHBeHIMs perynupyeT periaMeHT IpoLeayp U MEXaHW3MOB B3bICKAHUS U
B3UMaHUs BBIIUIAT MO aJMMEHTaM, W (OPMHUPYET MPOIECC B3aUMOJCUCTBHUS WU
COTPYJHHMYECTBA MEXKIY ToCylapcTBaMu (Yy4acTHHUKAMH) JUIS  HCIOJHCHHUS
ATMMEHTHBIX 0053aTeNIbCTB BO BceM Mupe. Kaxaoe rocyaapcTBO-y4acTHHUK
00s3aHO O0ecrneunTh HaJJjIexallee COOMI0JIEHUE ATUMEHTHBIX OO0SA3aTEeNbCTB H
MpeceKaTh J00bIe HAPYIICHUS U HECOOTIOICHHS CBOCH TEPPUTOPHH.

Kpome Ttoro, EBpomeickuil CO03 TakKe IPUHSII HECKOJIBKO JHUPEKTHUB,
PETYIHUPYIONIUX aMMEHTHBIE 00s53aTeThCTBA B KOHTEKCTE MEXKIYHAPOIHBIX
ornomenuii. Hampumep, dupextuBa Coera EBpomeiickoro coroza 2008/6/EC
yCTaHaBJIMBAeT OOIIME TMpaBuUja W TPOLEAYpPHl, MPUMEHHMbBIC K aJIUMEHTHBIM
o0s3aTeNbCTBAM B OTHONIICHWM  JIETeH, KOTOPHIM  OO0S3aHBI  POJUTEIH,
MIPOKMBAIOIIHE B pa3HBIX cTpaHax-wieHax EC.

Takke CTOMT OTMETHUTh, YTO HAIMOHAJIHLHOE 3aKOHOAATEIHCTBO MHOTHX
CTpaH COJICPKUT HOPMBI, Kacarolnecs: aTMMEHTHBIX 00s13aTebCTB poauTeneii. B
KauecTBe NpuMepa MOXKHO TpuBecTH Poccuiickyro ®eneparuio, rae moaoOHbIE
HOpMBI 3akperyieHbl B CeMeHOM KOJeKce, KOTOPBI OmpeaenseT MOPSI0K
00s3aTENIBCTB POJUTENCH TO OO0ECNEYeHUIO JeTel W MpaBUia B3BICKAHUSA TAKUX

CPE/CTB.
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Bce BblllleckazaHHOE MO3BOJISET 3aKIIOYUTh, YTO MEKIyHAPOIHO-TIPABOBOE
pPETYIIMPOBAHUE ATUMEHTHBIX OOS3aTEIBCTB POAUTENICH TMPEACTABISICT COOOU
CJIOHBI MHOTOYPOBHEBBIM TMpoIiecC. DTO OCHOBAaHO Ha MEXKIYHApPOIHbBIX
COTJIAIICHMSIX, TAaKUX Kak ['aarckasi KOHBEHIIHMs O BBIIIJIATaX aJIAMEHTOB B JIPYTHUX
CTpaHaX, M Ha 3aKOHaX pAa3IMYHBIX CTpaH. OTH MEXaHU3Mbl M 3aKOHBI
rapaHTUPYIOT 3alIUTYy MpPaB U MHTEPECOB JETEH, MOJIJIEPKUBAIOT CTAOMILHOCTH
CEMBbH M 00€CIICYMBAIOT €€ COIMAIbHYIO 0€301acHOCTh. [65]

B pesynbrare paznuuuii B 3aKOHOJATENIBCTBAX O CEMbE B PAa3HBIX CTpaHax,
BCE K€ OOJIBIIMHCTBO CTpPaH TPEOYIOT, YTOOBI POJUTENU IJIATUIN aJTUMEHTHI Ha
COAEpKaHWE CBOMX JETEd B CiIydyae€ pa3Bojia. OTO MOMYEPKHMBAET BaXHOCTH
€MHOr0 TMPaBOBOTO CTAaHJApPTa MEXIYHApOJHOTO IpaBa Ui 3alluThl MpaB H

HHTCPCCOB ):[eTeﬁ, HE3aBUCHUMO OT UX HAIIMOHAJIBHOCTH U MCCTA ) KUTCJIbCTBA.

2.2 Oco0eHHOCTH NMpPUMEHEHHUsI MeKIYHAPOAHOI0 3aKOHOJATEJbCTBA B

cepe peryaMpoBaHus aJJMMEHTHBIX 00513aTeJILCTB poauresie B PO

[IpuMeHeHre MeXayHapOIHOTO 3aKOHOJATENbCTBA B cPepe peryIupoBaHUs
ATMMEHTHBIX 00s3aTeNbcTB poauTeneid B Poccuiickoit denepaiiii ©MEET CBOH
OCOOCHHOCTH, KOTOpPBIE OTIMYAIOTCS OT JAPYruxX oOjacTel mpaBa. DTO MOXKHO
OOBSACHUTH TE€M, YTO B JAHHOU c(epe YUUTHIBAIOTCS MEXIAYHAPOJHbIE HOPMBI U
COTJIALLEHHUsI, KOTOPBIE BIMSAOT HA PEryJINPOBAHUE ATMMEHTOB MEXKIY POIUTEIISIMU
B Pa3HBIX CTPaHax.

OnHoil U3 0COOEHHOCTEN SIBISETCS TO, YTO MPUMEHEHUE MEXAYHApPOIHOIO
3aKOHO/IaTEJICTBA B ATOU cepe HepeaKo sBIseTcs oOs3aTenbHbIM 11 Poccun, a
HE TOJBKO PpEKOMEHJATEIbHBIM. OJTO O3HAa4yaeT, 4YTO IIpaBWJIa MW HOPMBI,
YCTAHOBJICHHbIE MEXIYHApPOJHBIMA KOHBEHUMSMMU U COTJIALICHUAMH, JOJLKHBI
ObITh HEMOCPEACTBEHHO BHEIPEHBI B POCCHICKOE 3aKOHOJATENIbCTBO U

MIPUMEHSTHCS B MPAKTUKE CyIeOHBIX OpraHoB. |1 ]
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Kpome Toro, MexmayHapomHOE 3aKOHONATEIhCTBO B 3TOH cdepe Taxxke
OKa3bIBa€T BIUSHHME Ha MpaBa M o0s3aHHOCTU poautene B Poccuu. Hampumep,
€CIM OJMH W3 pOAUTENEH NPOKMUBAET 3a TPAHULEH WU HE BBIIIOJHSAET CBOU
o0s3aTeNbCTBA 10 yIUIaT€ aJUMEHTOB, TO MEXKIYHAPOJIHBIC COTJIAIICHHS
MO3BOJIAKOT B3BICKATh 3aJ0JDKEHHOCTh, HCIIONb3Ys CIELHAIbHBIE MEXAHU3MBbI
MEKTyHApOJIHOTO COTPYAHUYECTBA.

Takxke  CTOMT  OTMETUTh, YTO  NOPUMEHEHHE  MEXKIYHAPOJIHOTO
3aKOHOJIATEIbCTBA B cdepe aIMMEHTHBIX 00s3aTeNbCTB poauTeneii B Poccuun
NO/IPa3yMEBAET B3aUMOJECHCTBUE C 3apyOEKHBIMU CyNE€OHBIMM OpraHaMu |
OpraHaMH HWCIIOJIHUTEJIBHOM BIACTH. OJTO CBA3AHO C TEM, YTO pPEIICHUE 10
B3BICKAHUIO AJIMMEHTOB MOKET OBITh OT/IAHO B KOMIIETEHIIMIO 3apyOeKHBIX CY/IOB,
Y POCCHUMCKHH CyJ AOJDKEH MPUHSITH MEPBI JJIS1 UCIIOJIHEHUS TAKOTO PELICHUS.

Takum  00pa3oMm, OCOOCHHOCTBHIO  NPUMEHEHHS  MEXIYHApOJIHOTO
3aKOHOJIATEIhCTBA B c(pepe peryIMpoBaHus AIMMEHTHBIX 0053aTelIbCTB POAUTEINEH
B Poccuiickoii ®enepanuu sSBAsSETCS 00s3aTEIbHOE M HEMOCPEACTBEHHOE
BHEAPEHUE  MEXKIYHAPOJHBIX HOPM M COIJIAIIEHUH B POCCHUMCKOE
3aKOHOAATEIbCTBO, B3aMMOJCHCTBUE C 3apyOeKHBIMM CyJaMd M OpraHaMu
VICTIOJIHUTEJIBHOU BIJIACTH, 4 TAKKE UCIIOJIb30BAHUE MEXaHU3MOB MEXKIYHAPOIHOTO
COTPYIHMYECTBA Uil  B3bICKAHUS  3aJ0JDKEHHOCTHM IIPU  HEBBINIOJHEHUU
QJTMMEHTHBIX 0053aTebCTB POJUTEISIMHU, MPOKUBAIOITUMHU 3a TpaHUIIEH. [6]

B coBpeMeHHOW W OBICTPO MEHSIOMICHCS JMOXE TPAHUIBI MEKIY
rocy1apCTBaMu CTalld MEHEE TMPEMSITCTBYIOUIMMHU, YTO TMO3BOJSET JIIOASM
YCTaHABJIUBATh CBSI3M HE3aBUCHMMO OT HAIMOHAJIBLHOCTH M MECTA MPOKUBAHUS. ITO
MPUBOJUT K POCTY CMENIAHHBIX OpaKkoOB MEXAY TpakAaHaMHU pPa3HBIX CTpaH, TIe
YIEHBl CEMbU MOTYT MMETh pa3HOE IpakxAaHCTBO. M3-3a pa3nmnuuii B 3aKOHAx O
CEMbE B Pa3HBIX CTPaHAX BO3HHUKAIOT MPOOJEMBI C YPErYJIUPOBAHHEM CEMEUHBIX
BOIIPOCOB MEXK/1y T'Pa)kJaHAMH Pa3HbIX rOCYAapCTB.

[Ipy npuMeHEHNH HOPM MHOCTPAHHOTO CEMEMHOTO MpaBa CyJ WU OPraHbl

3alMCH AKTOB TIPaXXIAHCKOTO COCTOSIHUS W JAPYTHE TOCYJAapCTBEHHBIE OPraHbl
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OTIPENENSIIOT CMBICT 3THX HOPM COTJaCHO WX O(UIMAIEHOMY TOJKOBAHHMIO,
MpPaKTUKEe TMPUMEHEHUS B COOTBETCTBYIONICH CTpaHE U JOKTPUHAJIbHBIM
MOJOKEHUAM. J[JI1 ompenesieHusl CMbICIa HOPM MHOCTPAHHOTO CEMENHOTO IpaBa
Cyll, OpraHbl 3arca W JIpyrue OopraHbl MOTYT oOpaTuThca B Munioct PO wimm
JIpyrue KOMIIETEHTHbIE Opranbl PO wiM MpuBIIeUb SKCIEPTOB. 3aMHTEPECOBAHHBIE
JUIa UMEIOT IPaBO MPEICTABIATH JOKYMEHTBI, MOATBEPKAAIOIINE TOJIKOBAHUE
HOPM HWHOCTPAHHOTO CEMEWHOro IpaBa, Ha KOTOPbIE OHM CChUIACTCS ISt
000CHOBaHUSI CBOMX TpeOOBaHUN WM Bo3pakeHuid. [lpu sTom, cyn wiu oprad
MOXET TPUHATH BO BHUMaHUE pemieHus [aarckoid KoHpEpeHUHH MO
MEXYHAPOJHOMY YacCTHOMY TMpaBy W JPyTHe MEXKIYHAPOJHbIC JOTOBOPHI,
pEryJIMpYyIOIINE TEMY CEMENHOTO MpaBa, B CIy4yae pa3pelieHUss MEXKAYHAPOIHBIX
CEMEUHBIX cropoB. Eciu HEMOHSATHO, YTO O3HAYAIOT ONpECIEHHBIE HOPMBI WIIU
MOJIOKEHUSI, UX TPAKTOBKAa B TIOJHOM HEBEACHHUHM, TO CIEAyeT NpHOETHYTh K
3akoHaMm Poccuu [12]

UtoObl MmoJiy4aTh AJIUMEHTHI OT POJUTENS, MPOXKUBAIOIIETO 3a TPaHULICH,
HEOOXOJMMO y4YacTHE B JBYCTOPOHHEM MEXKIYHAPOJHOM COTJIAIICHUU MEXKITY
aToil cTpaHoit u Poccueit. B Poccuu pnedicTByroT Oojiee TATUAECITH TaKHUX
JIOTOBOPOB.[76]

OTH MEXIYHapOAHbIE JOKYMEHTBI - 3TO NIPaBOBBIE HOPMbI, KOTOpbIE
YCTAHABJIMBAIOT 00s3aTe€NIbCTBA JJIs CTpaH IO COTPYIHHYECTBY B BOINPOCE
BBITLJIATHI AJIMMEHTOB POAUTENSIM, TPOKUBAIOIIUM B APYTUX CTpaHaX.

Kpowme toro, cornacuo CemeliHomy kojziekcy Poccuu, ecnu poaurento nerei
MoCJIe pa3Boja HYXHBI JICHBI'M, OH MOXKET OOpAaTUThCS B CYJI 32 MMOMOIIBIO, YTOOBI
JpYyrol poAWTENb BBHIIJIAYMBAl HEYCTOMKY B pasmepe 0,5% mnpu kaxaom
MPOCPOYEHHOM IUIaTeke. Takxke JaHHBIA pOAUTENhL MOXET OBITh 00s3aH
KOMIICHCUPOBATh BC€ YOBITKM, BO3HHKIIHNE BCJIEICTBHE TIIO3IHETO BHECCHUS
AJTMMEHTOB.

B MexayHapoAaHBIX CEMEHHBIX OTHOUIEHUSX (BKJIOYass B TOM 4YHUCIHE

WHOCTPAHHBIX TpaXJaH WM JUI Oe3 TpakIaHCTBA) pa3IMYHbIE BOMPOCHI
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PETYIUPYIOTCS ~ HEMOCPEICTBEHHO  MyTeM  CyAeOHBIX  MPOIECCOB U
JIOTOBOPEHHOCTEN MEXIYHApOAHOTO XapakTepa. [lepedncinm qaHHbIE aCIIEKThI:

- odopmiieHHE OpaKka ¢ MHOCTPaHIIAMH,

- peryJIMpoBaHHUE CYNPYKECKUX OTHOIICHUI;

— 3aKIJIIOuYeHUEe OpavyHbIX KOHTPAKTOB;

— YCTaHOBJICHHE OTIIOBCTBA;

- MPOIIEAYPHI Pa3BOJIa;

- pazzaeln o0IIero MyIecTBa;

- YCHIHOBJIEHUE MHOCTPAHHBIX JIETEH;

— MUTPAILMOHHBIE BOIIPOCHI, CBSI3aHHBIE C YCHIHOBJICHUEM JICTEH.

WUtak, ynoMsHyTble BBIIIE AaCHEKThl MOJYEPKUBAIOT HEOTHEMIIEMOCTD
OCYIIECTBJICHUSI B3aMMOJICHCTBUS (COTPYIHHYECTBA) HEMOCPEICTBEHHO MEXKIY
rocyJlapcTBaMy U MOHMMaHUs OCHOBHBIX ACIEKTOB MPABOBOT0 XapakTepa ¢ TOU
1eNbl0, YTOOBl O0ECHEeUUTh COOIOJICHUE TaKUX OCHOB:- 3aKOHHOCTH, -
CIPaBEIJIMBOCTH; - 3alIUTHl HEOCPEICTBEHHO NIPaB BCEX YYACTHUKOB.

PerynupoBanue HSTUX  BOMNPOCOB  OCHOBBIBAETCSI HA  BHYTPEHHEM
3akoHoAaTenbcTBe Poccum, ocobenno Ha CemeitHoM kojaekce, pazaen VI,
KOTOPBIM pEryIupyeT CUTyallMu C y4aCTHEeM WHOCTPAHHBIX TpaxkiaH W Juil 0e3
rpaxxaancTBa. [Ipu OTCyTCTBUM MPOTUBOPEUNI MEXKAY POCCUHMCKUMU 3aKOHAMHU U
MEXKIYHAPOJHBIMH COTJIAIICHUSIMU: - TIPUMEHSIIOTCS TpaBWJia POCCHUIMCKOTO
3aKOHOIATEILCTBA, 4TO, 0€3yCII0BHO, oOecrieynBaeT TapMOHUYHOE
B3aMMOJICHCTBUE TpaBa (KaKk BHYTPEHHEr0, TaK, COOTBETCTBEHHO, U
MEXIYHApOIHOTO) B chepe CEMEHHBIX OTHOIICHHUH, UMEIOIINX MEXTYHAPOIHbBIN
Xapakrep.

I'maBa VII CK P® o6cyxaaer nmpuMeHEHHE 3aKOHOAATEIhCTBA O CEMbE B
KOHTEKCTE Yy4YacTHsi MHOCTPAHHBIX TPaXKJIaH WM JUI 0e3 rpakaaHCTBa. IDTOT
pazzeln Kojekca moApoOHO pacKphIBAET MPOIEAYPHl U MpaBuia, KOTOPHIE CIEAYyeT
YUUTHIBATh MPU YPETYJIUPOBAHUU CEMENHBIX OTHOILICHU, KOTJIa B HUX BOBJICYECHBI

HHOCTPAHHLIC TpaXJAaHC MWK JUla oe3 IrpaxxaaHCTBa. OTO BaXXHO B CBETE
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YBEIIMYMBAIOLIEIOCs  B3aUMOACUCTBHUS POCCHSH C MHOCTPAHIIAMUM M POCTa
KOJINYECTBA MEKIyHApPOIHBIX ceMel. [[puMenenne nmpaBoBeIX HOPM U IIPOLEAYP K
MEXIYHAPOJHBIM  CEMEWHBIM  OTHOILIEHUSAM  CIIOCOOCTBYET  OOECHEUYEHUIO
3aKOHHOCTH, CTIPaBEAJIMBOCTH, U KPOME TOTO, Y3(P(HEKTUBHOH 3alUTe PaB Kaxa0h
CTOPOHBI B JAHHBIX OTHOLIEHUSX.

Hecmorpss Ha TO, 4TO  CYHIECTBYIOT  3aKOHBI, PETYIUPYIOLIUE
HEIOCPEJICTBEHHO BOIPOCHl «CMEIIAHHBIX» OpakoB W MpPaBOBBIX OTHOLIECHUMN
MEXy CynpyraMu pasHOOOpa3HbIX I'Pa)kIaHCTB, OTMETHM, YTO BCE €LIe UMEIOTCS
npoOenabl M HECOTJIACOBAaHHOCTH B 3aKOHoAaTenbcTBE. KOHEUHO, ymoOMsHyTOE
MOIYEPKUBAET HEOOXOAUMOCTh JANIbHEHMIIET0 YIYUIICHUsS PABOBbIX MEXAHU3MOB
U COTPYJHHUYECTBA MEXAY TrOCylapcTBaMH B 00JacTH CEMEHHOro mpaBa, YTOOBI
rapaHTUPOBATH 3aIIUTY IIPAaB U UHTEPECOB CYNPYIOB TaK CKaXXEM, B ''CMEIIAHHBIX "
Opakax. [IpuunHa 3akiroyaeTcsi B HEAOCTATOYHOM IpPU3HAHUM CEMEHHOro IpaBa
KaK OTIENbHOM c¢epbl U €ro CIOXKHBIX B3aUMOCBSI3AX C MEXIYHApOIHBIM
YaCTHBIM NpaBoM. KpoMe Toro, B 3aKOHOJATEIbCTBE HE MOJHOCTBIO OINPEIEIIEHBI
OCHOBHBIE TEPMHUHBI HEOOXOAUMBIE JIJISl pa3peIICHUs CIOKHBIX CLICHAPUEB.

Pa3HooOpa3Hbie MeXTyHAPOIHbIE JOKYMEHTbl — UTPAIOT KIOYEBYIO POJIb B
pEeryJMpoBaHUM BOIPOCOB CEMEHHOIO IpaBa, U KPOME TOr0, MEXAYHAPOIHOIO
corpynHuuecta. JlaBaiite moapoObHee pacCCMOTPHUM KAkl U3 HUX:

- MEKIYHAPOJHbIE  KOHBEHIMHU:  JIOTOBOPBI,  YCTAHABJIMBAIOIINE

00s3aTeNbCTBA HEMOCPEACTBEHHO ISl TOCYJAapPCTB-yYaCTHUKOB B 00JacTH

cemeitHoro npasa (Hanpumep, KonBeHuus o npaBax peGeHKa, 3alUIIa0Nas
npaBa JieTei);

- JNEKJIAPALMU: OTO TOKYMEHTBI, OTPAXKAIOIIME TO3ULIMIO TOCYAApCTB 110

BaXXHBIM BompocaMm (/leknapaius o mpaBax 4ejiOBEKa B CEMbE);

— naktbl: CornaieHus, oOA3bIBAIOLIME TOCYIAapCTBAa K BBIITOJIHEHHUIO

OMpENEeNeHHbIX JeUCTBUM WM OOECHNEUYEHHUIO OINpEICIICHHbIX IpaB

(MesxayHapOAHBIN MAKT O TPAXKIAHCKUX U IMMOJIUTUIECKUX MTPaBax);
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- cragaaptel OOH: HaGops! mpaBui U peKOMEHIAIMHN 11 COOJTIOICHHUS

MEKIYHApOJHBIX CTaHIapTOB, BKIKOYAsl CEMENHOE IIPABO;

- ydactue B ['aarckoil KoH(pEpeHIIMU MO0 MEXKIYHAPOAHOMY YaCTHOMY

npaBy: Pa3paboTka MexayHapOIHBIX JOTOBOPOB MO CEMEWHOMY IpaBy H

MpaBy YaCTHOM COOCTBEHHOCTH,;

- Komurer munuctpoB CoBera EBpombl: Pa3paboTka cTaHgapToB u

MOJIMTUKU B 00JacTH MpaB YeJIOBEKa U CEMEMHOTro IpaBa Il ToCyJapCTB-

YJICHOB;

- JBYCTOPOHHHE coryameHus: JloroBopsl MeEXAy CTpaHaMu Ui

YPETYJIUPOBAHUS IPABOBBIX BOIIPOCOB CEMENHBIX OTHOLICHUH.

Hrak, oTMETUM, YTO BBIIICYIIOMSHYTBHIE MEKIYHAPOJIHBIE JTOKYMEHTHI OHU
OYEHb BAXXHBI B TOM, YTOOBI OCYIIECTBIATh (OPMUPOBAHUE CTAHAAPTOB OOIIETO
XapakTepa M OCHOB CEMEMHOIO IIpaBa HEMNOCPEICTBEHHO HAa MEXIYyHapOIHOM
YpOBHE, o0ecneuynBas 3allUTy MpaB U HHTEPECOB CEMEUHBIX CTPYKTYp. OTH
JIOKyMEHTBl HTPAIOT BAXHYIO pPOJb B YCTAHOBICHUHM OONIMX CTaHAAPTOB U
NpOLEAYp Ui PELIEHHUS MEKIYHAPOIHBIX CEMEMHO-TIPABOBBIX BOIIPOCOB U
COICHCTBYIOT Pa3BUTHIO COTPYIHUYECTBA MKy CTpPAaHAMU B 3TOH 001acTh.[66]

Jaxxe 10 okoHuanusi BTopoit MUpOBOI BOITHBI CTasia SIBHOWH HEOOXOAMMOCTD
MIPOBEACHUST MEXIYHApPOJHOM PETyJSILIMM BOIPOCOB W YCJIOBUW MOJYy4YEHUS
aTUMEHTOB Ha JETEW, €CIM OJAWH U3 POAUTENICH MPOXKMBAET 3a TPAHUIECH. ITOT
KOHTEKCT TOTYEPKUBATI HEOOXOAMMOCTh YCTAaHOBIIEHUSI MEXKIyHAPOIHBIX HOPM U
MEXaHU3MOB JUIsl 00eCrieYeHUs] aATMMEHTAIlM U (PUHAHCOBOM MOANEPKKU JETEH B
00CTaHOBKE, KOTJla HMX POAUTENN TMPOXKUBAIOT B pa3HbIX crTpaHax. OpHaKo
3HAQUUTENBHBIE Pa3JIMuhsg B 3aKOHOJATENIBCTBE PA3JIUYHBIX CTpPaH MeEIIAIN
MIPU3HAHUIO U BBINOJHEHUIO PEIICHUN MEXIYHAPOIHBIX CYJIOB OTHOCUTEIBHO
B3BICKAHUSI ~ QJIMMEHTOB, 4YTO TOTPEeOOBAlO TPHUHIATHS  MEXKIYHAPOIHBIX
HOPMATHUBHBIX aKTOB.[48]

B pamkax nmanHoi KOHBEHIMHM Takke yperyjaupoBaH MOPSIOK UCIOJIHEHUS

OTACIBbHBIX YCHOBHﬁ, npeaoCTaBJICHUA OIPCACIICHHBIX NPCUMYIICCTB 3aABHUTCIISIM.
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DTa KOHBEHIIMSI YCTAaHABIMBACT MpaBUjia O TOM, KaK HAWTH COOTBETCTBYIOLIUE
OpraHbl, Kak T[OJlaBaTh 3asBJICHUSA, IE€peJaBaTh JIOKYMEHThI, IPUHUMATh
HEOOXOJMMbIC PEIICHHs] CYIeOHOr0 XapakTepa, U KPOME TOro, PacHOPSKEHUS.
CornacHo 3TOMY JOKYMEHTY, YEJIOBEK UMEET:

- npaBo  3ampammBaTh  (PUHAHCOBYIO  MOMJIEPKKY HE  TOJBKO

HEIMOCPEJICTBEHHO Ha TEPPUTOPUU CBOEM CTpaHbl, HO U B CTpaHe, Tg,

COOTBETCTBEHHO, HAXOJAUTCS JOJKHUK;

— oOpatiM BHUMaHHME TaKXe€ Ha TO, 4YTO JaHHas KOHBEHIIUS

yCTaHaBJIMBAET OMpPEACIEHHbIE MEXaHU3MBbI, HalpaBlieHHbIE 3G (HEKTUBHOTO

pelieHust mpoOeM aTuMEHTAIUU U 00eCIIeueHUs] BBITTOJIHEHUST (PUHAHCOBBIX
00s13aTENIbCTB B MEKTyHAPOIHBIX CEMEUHBIX OTHOIICHUSIX.

CreneHbp BaXHOCTH: — €€ BaXHO 3aMETUTh MOCKONbKY Poccust He
MIPUCOEANHUIIACH K 3TOM KOHBeHUMH. OIHAKO, MOJYepKkHeM, 4uTo B 1956 rony B
["aare ObUIO JOCTUTHYTO COIJIANIEHHWE OTHOCUTENIBHO MPABUJI aJTUMEHTAIlMU JIJIS
HECOBEPIICHHOJIETHUX. JTOT JTOKYMEHT HMEET LEeNbl0 O0eCnedyuTh 3aluTy |
MPAaBOMEpPHBIE MHTEPECHl JIETEH B MEXIYHAPOJHOM KOHTEKCTE, yCTaHABIIUBAs
SCHBIC npaBuiia u IPOLIEAYPHI B3bICKaHHS AJTMMEHTOB TUTSt
HECOBEPIIICHHOICTHUX. [47]

Takum 00pa3om, XOTs YK€ CYIIECTBYET PsiJl MEXIYHAPOIHBIX JOKYMEHTOB,
KOTOpBIE TIOMOTAIOT PErYJIUPOBATh CEMENHOE MPABO C MHOCTPAHHBIM 3JIEMEHTOM,
OCTaeTCs HEOOXOIUMOCTh B JajbHEWIEeH pa3pabOTKE W YCOBEPIICHCTBOBAHUU
TUX TPABOBBIX HHCTPYMEHTOB, 4TOObI oOecmeunth OoJsiee 3PdekTuBHOE U
CIIpaBEIJIMBOE PEIICHUE CIIOKHBIX CUTYyallui B 00J1aCTH CEMEHHOTr0 MpaBa.

DTOT JOKYMEHT o0pariaercs K BorpocaM KOH(JIMKTA 3aKOHOB, B OTJIMYKE OT
Konsenunun OOH 1956 rona.

I[Ipu  pemenun  Bompoca O  TNPUMEHEHUH  COOTBETCTBYIOIIETO
3aKOHOJATEIbCTBA B OTHOILIECHUHM AQJIMMEHTOB, U3MEHEHHE OCHOBHOIO IpaBUja
KOJUIM3UM 3aKOHOB B TOJb3Y 3aKOHOJATEIhCTBA OTBETYMKA BO3MOXKHO TOJIBKO B

PCAKHUX CiIy4dadax, HAlIpUMCEpP, €CIM CaM OTBCTUHUK IMPOKHUBACT WU OCYIICCTBIISACT
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KJIIFOYEBYIO JICSITEJIBHOCTh HA TEPPUTOPUM JAHHOW CTpPaHbl, WIM €CIM HCK O
BBITIJIATE AJIMMEHTOB OBLI MOJAH B CYyJ 3TOM cTpaHbl. Haue Oyner mprUMEHEHO
MIPaBO CTpPaHbl UCTHA. J[aHHBIM JOKYMEHTOM pPETYJHUPYIOTCS MHOTHE BOIPOCHI,
CBSI3AHHBIC C TIOJYYCHUEM AJIIMMEHTOB, B TOM YHUCJIE pa3Mmep, NEPUOJUYHOCTH
BBIILJIAT U OINPE/ICIICHUE OCHOBAHU BBITLIAT poauTelisiM.[49]

lNaarckas kouBeHuus 1973 roga, mMoJoOHO MpeAbIAYyIIEH, HalleleHa Ha
yperyaupoBaHue mpoOJieM MPU3HAHUS U PUMEHEHHUS aJTUMEHTHBIX 0053aTEIbCTB.
OngHako 3Ta KOHBEHIIMSI KAacaeTcs pa3HbIX AaCMEKTOB, BKIIOYAsl AJIUMEHTHI 110
CEMEUHBIM, OpayHbIM U POAUTEIHCKUM JEJIaM, a TaKXKe IUIaTeKH Ha COojep KaHue
HE3aKOHHOPOXXJAEHHBIX JETEH.

laarckass koH(epeHIMs 1O  MEXAYHApOJHOMY YacCTHOMY  IIpaBy
paccMoTpena U MpoLecCyanbHbIe BOPOCHI, CBA3aHHBIE CO B3bICKAHUEM AJIMMEHTOB
Ha JIeT€H, BKJIIOYAs YCTAHOBJICHWE KOMIIETEHTHBIX OPTaHOB JIsI PACCMOTPEHUS
ATMMEHTHBIX CIIOPOB, COOJIIOJICHHE TMPOIEAYp OOXKAJIOBaHUS U UCIOJHEHUS
pelIeHni, a TaK)Ke YIPOILIEHHE U YHUPUKAIIUIO MTPOIIECCOB B3bICKAHUS aJTAMEHTOB
B MEXIYHApOAHBIX cuTyauusx. OAUH U3 BaXKHBIX ACMEKTOB 31ECh - MPU3HAHUE U
UCTIOTHEHUE 3apy0eKHBIX CYJeOHBIX perieHuit.[67]

lNaarckass KOHBEHIMsA, PETYIMPYIOLIAsl B3bICKAHUE ATUMEHTHBIX IUIATEXKEU U
CEMEWHON MOJJIEPKKM HAa MEXIyHApOJIHOM YpoBHe, nmpuHsaTa B 2007 roay cpasy
nocie KoHBeHIMA B MwuHcke u Kummnee. OcHoOBHas LeJb 3TOr0
MEXIYHApOJIHOTO TPABOBOTO akTa - (OPMHUPOBAHUS B3aUMOJCUCTBHUS HMEHHO
MEXAY TOCydapCTBaMU Uil BBISBJICHUS MEXAHM3MOB B3bICKAHUS AJMMEHTHBIX
TUIATEXKEN HA JETEM W WHbIE CEMEHHBIE BBIIUIATHI, B TOM YHCJE COAECPKAHUE
Cympyra, pu 00s3aHHOCTH MPO3PAYHO U CIPABEJIMBO PACIIPEACIISITh CPECTBA U
obecrnieunTh 3alllUTy TIpaB JAeTed B MEXKIyHApOJIHBIX cUTyanusx. OaHako
Poccuiickas denepariusi He IPUCOSIMHUIACH K 3TOMY corarieHuto. [50]

ODTOT  acmeKT CBA3aH C  [OpaBWJaMHU  BBIIUIATHl  QJIUMEHTOB,
ycTaHaBiuBaeMbIMM MuHCKkoM M KuinHeBckoW KOHBEHUUSAMHU. COINIACHO 3TUM

JAOKYMCHTAaM, 00s13aHHOCTH pOI[HTCJ'IGfI nmo yxoay 3a ACTbMH OCHOBAaHbI Ha
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3aKOHOJATENbCTBE CTPaHbI, IJ€ OHU KUBYT BMmecTe. Ecnu y poauteneil Her
o0IIero Mecta MPOKMBaHUSA, TO 3aKOHOJATENILCTBO TOM CTPaHbI, TPaXTAHUHOM
KOTOpOM  SIBJISIETCS. HECOBEpIICHHOJIETHEE JIMIO, OyleT, COOTBETCTBEHHO,
UCITOJIB30BaThCA.[51]

Bo BpeMs B3bICKaHUA QJIMMEHTOB: Y4YMTBhIBaeTcs 1.5 cT.32 MuHCKOH
KOHBEHUMH. JIaHHBI MYHKT NOAPAa3yMEBAET B3aWMOIIOMOIIb CTPAaH-yYacCTHUIl B
OTHOILICHUH JTOCTHXKEHHS 1€ — HAaXOXJICHUS JOJDKHUKA, NPU HAIMYUKM TaKON
BEPOSAATHOCTH, YTO €r0 MECTOMOJIOKEHUE — 3TO TEPPUTOPHUS JIPYTOWM CTPAHbI-
YYACTHHIIBI U CYyJl IPUHSUI PELIEHHE O €r0 PO3bICKE. DTO MOJIOKEHUE HAIPABICHO
Ha o0ecnedyeHue CIpaBeJIMBOCTH B BONPOCAX B3bICKAHUS AJUMEHTOB U
0053aTENIBCTB MO COACPIKAHUIO, JAXKe MPU TPAHUIIAX PATUUHBIX FOpUCIUKIi [10]

C 2012 roga u uyTh ganee, B MockBe ObUIO BCe 0OJIbIIIE MEKHAIIMOHABHBIX
OpakoB, ux JAods jgocturia makcumyma B 2017 romy - 14,3% ot Bcex
3aperucTpupoBaHHbIX OpakoB. B To Bpems B Cankrt-IlerepOypre MpomeHT TaKux
OpakoB ObUT B JiBa pa3a HUXkeE, 4eM B MockBe. DTH HUPPbI OTPAKAIOT TEHICHIIUH B
o0Opa3e ®HU3HU U COIMOKYJIBTYPHBIX MPOIECCOB B KPYIMHBIX POCCUHUCKUX TOPOJIAX,
a TaKX€ OTPAKAIOT M3MEHEHHS B MEXKHAIMOHAJIBHBIX OTHOIICHUSX U CTENEHb UX
colMaJIbHOM akienTanuu.[53]

Cornacno yreepxaenuto Onsru Kyp06aroBoit, wiena Poccuiickoit akagemun
HayK, [ OOJNBIIMHCTBA MUTpaHTOB Opak B Poccum mpexacraBisger coO0M MeToq
Jeranu3ainuu ux npeObiBanus. B MockBe 1oisi OpakoB ¢ yd4acTHEM MHUTPAHTOB
nocturaeT 58% oT 00IIEro ynucia 3aperuCTPUPOBAHHBIX OpayHbIX COHO30B.

Haxe ecnu mnapa 3akimounia «Opak MO JOOBW»  MEXKIyHapOIHOTO
XapakTepa, BO3MOXKHBI OMpPEAECTICHHbIE TPYJIHOCTH B ceMeHHOM ku3HU. COriiacHO
npodeccopy Taresne I'ypko wu3 Wucturyra Commonorun PAH, nmns
JIOJITOCPOYHOTO CYIIECTBOBAHUS TaKUX OpPaKOB MMEIOT pEIIaroliee 3HauYeHUE He
THUYECKOE IPOUCXOXKACHHE, a OOIIMe peauruo3Heie yoOexzaenus. B cimydae
PACXOXKJIEHUHN B PEIUTUO3HBIX YOCKACHUSIX BO3PACTAET BEPOATHOCTh KOH(DIIUKTOB,

KOTOpEIE, B PE3YJIbTATe, MOTYT IPUBECTH K pa3Boay.[68]
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CornacHo cratuctuke 3AI'Ca MockBbl, romoBas nudpa 3aKIHOUEHHBIX
OpaKkoB MEXIy MECTHBIMU KUTEISIMU U MHOCTPAHHBIMH TpaKJaHAMH COCTaBIISIET
npuMmepHO 10 ThICAY, B TO BpeMs KaK KOJUYECTBO PACTOPTHYTHIX OpakoB TaKOTO
TUTIA €XETOJHO COCTaBISIET OKOJIO THICAYM. BaXHO OTMETHTH, YTO [aHHBIE O
HEYIJIaTe aJUMEHTOB HWHOCTPAaHHBIMU TpaXkJaHaMU HE MOAJEXKAT OTIEIbHON
cratuctuke.[69]

OavHOKUM MaTepsiM ¢ MaJeHbKUMU JI€ThbMHU YpPE3BBIYAIHO CIIOKHO
CHpABIATHCSA C BOCIHMTAHUEM JETeH B OJUHOYKY, OCOOEHHO Ha (PUHAHCOBOU
CTOpPOHE, TOCKOJBKY TPYIHO OOECHEeunTh BCE MACTCKHE MOTPEOHOCTH OIHOU
3apruiatoil. MHOTUM W3 HUX MPUXOIUTCS HUCKATh TOTMOJHUTEIBHYIO padoTy s
yllydiieHus: (PMHAHCOBOIO MOJIOKEHMS, HO 3TO BJIEYET 3a COOOW yMEHbIIECHHE
BPEMEHH, KOTOPOE OHU MOTYT YECJIUTh CBOMM JIETSIM.

Her TouHOl uHpoOpManmuum o pa3mepe aJTuMEHTOB, KOTOpble OOs3aHbI
BBIIVIAYMBATh MHOCTPAHHBIE I'paxKJ1aHe. ITO OOBACHAETCS TEM, YTO BBIIIOJIHEHUE
AIMMEHTHBIX  00s3aTENIbCTB ~ MHOCTPAHHBIMH ~ TPaXJAaHAMU  PETYIUPYETCs
MEXIYHapOJHBIM YaCTHbIM IIPaBOM W OCHOBBIBA€TCSI Ha MEXIYHAPOJIHBIX
JIOKYMEHTaX, TAKUX KaK KOHBEHIIUH U JOTOBOPBHI.

B3pickanue  aJlMMEHTOB € MHOCTPAHHBIX TpaXkJaH ONpeaessercs
JEHCTBYIOIMMU COTJIAILIEHUSIMU U IOKYMEHTaMH TOM CTpaHbl, YbHM IpaskJaHUHOM
ABJIIETCSl JIMIO, OOS3aHHOE BBIIIAYMBaTh anuMeHTbl. B crpanax CHI,
ONpe/ieNieHue W  BbIIJIaTa QJIMMEHTOB Tpa)KJAaHaM JPYTUX TOCYIapCTB
OCYIIIECTBISIETCS B COOTBETCTBUH C HAIMOHAIBHBIM 3aKOHOJIATEIILCTBOM CTPAHBHI,
Ha TEPPUTOPUU KOTOPOM OHU IpoxkuBatoT. ['ocynapcTBa-wiensl CHI' nmpusHatoT u
00ecreurBalOT UCIOIHEHUE CYA€OHBIX PEIICHUN B aJMMEHTHBIX JIelax C y4eToOM
MEXIYHApOAHBIX JOTOBOpOB, Bkmouas Owmckas KowBenuus wu ['aarckas
KOHBEHIIHsA.[54]

JIOrOBOpeHHOCTH, 3aKitoueHHas B 1994 rogy o6 oOMeHe cpeacTBaMu st
BaXXHBIX HETOPIOBBIX L€JEH, BKIIOYACT BHIIUIATHI aJUMEHTOB B 3TOT IE€PEYEHb

rmnatexei. [loaromy rpaxkmanam crpan CoapyxectBa HezaBucumbix ['ocynapcTts
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(CHI") moctyrien ynoOHBIN MepeBO U BbIada JIEHET yepe3 OaHKHU WU MOYTOBHIE
CIIY>OBI Il aJIMMEHTHBIX BbIIIAT. [Ipu 3TOM NpuUHSITHE W BblJaya aJUMEHTOB
OCYHIIECTBIISIOTCS B HAIIMOHAILHOM BaJIIOTE COOTBETCTBYIOIIMX CTPaH, ¢ Y4ETOM UX
3aKoHOJATebCTBA. JIisi mpu3HaHus M A(()EKTUBHOTO HMCTOTHEHUS 3apyO0eKHBIX
CyIeOHBIX pEIICHU B BOIMPOCAX POJUTENBCTBA M JIETCTBA KpailHE BaKHO
ONUPATBCS HAa MEKIYHApOJHBIC COINIAlICHUs, moanucaHHbie Poccueit.[55] C
LEJbI0 TOBBIIICHHUS HAMJICKAIIETO KOHTPOJIA 3a CBOCBPEMEHHOW U TIOJHOMU
OIUIATOW JETCKUX AJIMMEHTOB M 3alIUTON MpaB AETEHl IUIAHUPYETCSA IMOIINUCAHUE
COOTBETCTBYIOIIMX JOTOBOPOB C COCEAHUMH TOCYJapCTBaMH U JAPYTUMU
CTpaHaMH, B KOTOpPbIX OyAyT BKJIIOYEHbI TpPEOOBAaHUS IO BBINOJHEHUIO
0053aTENIBCTB MO YXOAY 3a IETbMH JIJISl TPAXK/IaH BCEX YYaCTBYIOIIMX CTPaH.

Korga peur uzper o TOM, KTO JOJDKEH IUIATUTH QJIMMEHTHI POIUTEISIM U
JpPYTUM 4YJIEHaM CEMbU COBEPLICHHOJETHUX JETEH, NPUMEHSIOTCA IpaBuUia,
ycTaHOBIIeHHbIe B cTaTthe 164 CemeiiHoro kojgekca. CorjiacHO 3TOW CTaThbe,
00s13aTeNIbCTBA COBEPIICHHOJIETHUX JIETEH MO BBHIMJIATE ATUMEHTOB POAUTEISIM U
JpPYTUM YJI€HaM CEMbU PETYJIHPYIOTCS 3aKOHAMU CTPaHbl, TI€ OHU MPOKUBAIOT
BMecTe. Takoil moaxo ] ynpouiaeT mpolecc B3bICKaHUSI AIMMEHTOB B cllydyae, eciiv
U TMOJIy4aTeslb, U KPOME TOrO, caM IUIATENbIIUK aJlMMEHTOB PacCIOjararoTcs Ha
Tepputopun P®, B HE3aBUCUMOCTH OT TOTO, KAKOE Y HUX IPaXIaHCTBO.[56]

B Tom ciywae, korma ceMbss BMECT€ HE IIPOKHUBAET, AJIUMEHTHBIC
00s13aTeNbCTBA JUISI B3POCHBIX JETEH M JAPYTUX POJICTBEHHHKOB OMPEICIISIOTCS
HETMOCPEJCTBEHHO 3aKOHAMHU TOTO TOCYyJIapCcTBa, B KOTOPOM IKUBET JIUIIO,
npocuBIlee amMMeHThl. Hanmpumep, eciiu yenoBek sBIsSICTCS Tpak1aHuHOM Poccuu,
TO OH MOXET O0OpaTUThCA K 3aKOHOJATENhCTBY Poccuu, YTOOBI TOJYYHUTH
anuMeHThl. OIHAKO MPOCTOE MPHUMEHEHHE 3aKOHOB O TIpaXkIaHCTBE YEJIOBEKa,
TpeOyIolero  aJlWMEHTHI, HE BCErJla TapaHTHUPYET 3alUTy HHTEPECOB
HY>KIAIOIIErocsl B MOJAJIEPKKE JIUIIA, IMOCKOJIbKY MpaBujia O MPaBe Ha aJTUMEHTHI
JUISL Pa3jIMYHbIX YJIEHOB CEMbH MOTYT 3HAYUTEIBHO OTIMYATHCS B PA3IMYHBIX

cTpaHax. [7]
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UtoOBl 3alUTUTh WHTEPECHl JETEH W YMPOCTUTH TMPOIECC B3BICKAHUS
AJTMMEHTOB B MEXIYHAPOJHBIX CUTYaALMSIX, 3aKOHOIaTENbCTBO Poccum npemiaraer
UCIIOJIb30BaTh «TEPPUTOPUATIBHBINY MOAXOJ M BO3MOXKHOCTH OOpaTUTBCS K
MECTHOMY 3aKOHOJATEIbCTBY, €CIU YEJIOBEK, TPEOYIONIUN BBIILJIATHI aTUMEHTOB,
ABJISIETCA rpaxkaaHuHoM Poccun.

OnHako, ecnu Cynpyra HE KUBYT BMECTE, NPHUMEHEHHUE 3aKOHA CTPaHbI
rpakJIaHCTBa HE Bcerja OOECIEeYMBAECT TOJyYEHHUE AQIUMEHTOB, €CIU JTa
00513aHHOCTH HE MPEIYCMOTPEHA /IJII HEKOTOPHIX YJICHOB CEMBH.

OO0si3aTenbCTBA MO AJIMMEHTAM B3pOCHBIX JIETEl K CBOMM POJUTENISIM B
ctpanax CHI' ompenensiroTcss 3aKOHOAATENBCTBOM TOCYAAPCTBA, TAE€ MPOKUBAKOT
pOAUTENN, HYXJIAKOLKUECHd B aluMeHTax. Ilo3ToMy cyabl 3TOM CTpaHbl MOTYT
paccMaTpuBaTh BOMNPOCHI O BBIIUIATE AJMMEHTOB B3POCIBIMH JIE€TBMHU  JJIS
MOJJEPKKH CBOUX POAUTEIIEH.

OTOT TPUHLHUI COOTBETCTBYET HOpPMAaM, YCTaHOBIICHHbIM B KoOHBeHIuW,
npuHATod B l'aare B 1973 romy mns perynupoBaHusi anuMeHTOB. Poccus He
MIPUCOEIMHUIIACH K 3TOMY MEXKAYHAPOJHOMY COTJIALLICHUIO.

CornamieHue 0 OPUAAYECKOM TMOMOIIM B JAedax  IOPUIUYECKHU
MOJICP)KUBAEMBIX (U3MUECKUX M IOPUAMYECKUX JIMI[, 3aKIIOUEHHOE B paMKax
CHI', He oxBaThIBa€T BONPOCHI aJTUMEHTOB JJIsl APYIMX YJIECHOB ceMbH. B Takux
ClIy4dasiX peKOMEHIyeTCs o0pamaThCs K MOJIOKEHUSIM cTaThl 164 I'paxgaHCKoOro
kozaekca Poccun.[26]

[Topsimox B3aMMHOTO TpPHU3HAHUS, U KPOME TOTrO0, MCIOJHEHHS CYyAeOHBIX
pellieHnii O BBHITJIATE AJMMEHTOB U TpaHchepTe CPEeACTB MEXKIy CTpaHaAMH
ConapyxecTBa ONMpeesieTcsl COOTBETCTBYIONTUMHU COTJIAICHUSIMH, KOTOPbIE OBLIH
MOJIUCAHbl HEMOCPEACTBEHHO B 1994 1., — OHUM peryJupyroT IpaBa rpaxkIaH
HEIMOCPEJICTBEHHO Ha COI0OecIeueHrne, a TakKe Ha KOMIIGHCAIUU CEeMbSIM C
J€TbMH U B TOM YHCJIE€ — AJTUMEHTHI. [12]

B o6miem, ucnonnenue cyaeOHbIx aktoB Poccuiickoit denepanuu B 1pyrux

CTpaHaxX OCYLIECTBIAETCA JMO0 B paMKaxX MEXIyHAPOJHBIX JOTOBOPOB O MPAaBOBOIi
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MOMOIIIH, TUOO0 HAa OCHOBE COTJIAIlIEHUH 0 B3aUMHOCTU. B MpOTHBHOM cilydae Cyabl
JPYTUX CTPaH BBINOJHSIOT CBOM pelieHus B Poccuu B COOTBETCTBUM CO CTaThel
409 I'paxk1aHCKOTO TMpOoILeCCyTbHOTO Kojiekca PD.

Jns Toro urtoObl TpH3HATh W TPUBECTH B HCIOJHEHHE 3apyOekHOE
CylIeOHOe pellIeHue, CTOPOHA, BBIMIPABILAs JIEJ0, JOJDKHA IOJATh 3asBICHHUE C
npockOoil 00 ATOM B POCCUMCKUN CyA WIM IO MECTY IMPOKUBAHUS TOJKHHUKA.
3asiBI€HUE JIOJDKHO OBITH COCTaBICHO B MHCHBMEHHOW (opMe H BKIIOYAThH
UHPOPMAIIMI0O O MECTOHAXOXKJIEHUU MMYyLIeCTBa JIOJDKHUKA, €CJIM TaKoBas
U3BECTHA.

HNHuocTtpanHoe cyneOHoe penieHre npu3Haercs B Yexuu, eciii MECTHBIN cy
pElIeHNs HE BBIHOCHUJ WJIM OHO OBUIO MOATBEPKACHO IPYTMM KOMIIETEHTHBIM
opraHoMm. OfHaKo, pelIeHre MOKET ObIThb OTKJIOHEHO, €CJIU CTOPOHA, K KOTOPOM
OHO IPUMEHHMMO, HE MOIJIa y4acTBOBaTh B MPOLECCE H3-3a HAPYIICHUN B
MHOCTpaHHOM cyje. [71aBHOe, 4TOObI MPU3HAHHOE PELIEHHE COOTBETCTBOBAJIO
3aKoHaM Yexum.

WNHoctpaHHble CyneOHbIE pElIeHUs] 0 BOIpPOCaM MMYLIECTBAa MOTYT OBITh
IPU3HAHBl YEIICKUMHU BIIACTSMH, €CJIM CUMTAETCS, YTO OHU COOTBETCTBYIOT
CTaHJapTaM M SIBJISIFOTCSl 3aKOHHBIMH 0€3 JONMOJHUTENbHBIX YKa3aHuil. OTMeTuM,
YTO B JJAHHBIX OOCTOSITENILCTBAX CUTYyaIHsIX TpeOyeTcs crnenunaibHoe pemenue BC
P® HemocpeACTBEHHO MJIsI TOATBEPKACHUS HWHOCTPAHHBIX PELNIEHUW. OTH
O0COOCHHOCTH CBSI3aHBI C HEOOXOJMMOCTBIO YUUTHIBATh HALIMOHAIBHBIE HHTEPECH U
OCOOEHHOCTH 3aKOHOJATENbCTBA CTPAaHbl MPU PACCMOTPEHUHM HHOCTPAHHBIX
IOPUUYECKUX TOKYMEHTOB B c(hepe ceMelHOoro mpasa.

B Hacrosimiee Bpemsi Mpoueaypbl B3bICKAHUS AJTMMEHTOB C WHOCTPAHHBIX
rpaxaaH TpeOylOT KOPPEKTUPOBKM HW3-32  HEIOCTATOYHOIO  KOJIMYECTBA
MEXIYHApPOIHBIX TOTOBOPOB O MPU3HAHUU PEIIEHUN POCCUNCKUX CYAOB JIPYTUMHU
ctpaHamu. llosTomMy cyabl Apyrux CTpaH YacTO HE YYHUTHIBAIOT CyAcOHbIE

peUICHUA U3 POCCI/II/I, qTO 3aTpyaHACT IIPOLECC IOJYUYCHHA aAJIUMMCHTOB Y
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WHOCTPAHHBIX TpaxkJaH. MHOrue [OJKHUKH CO3HATENbHO [Eepee3karT 3a
TpaHuIly, YTOOBI U30€XKaTh UCIIOJHEHUSI CBOUX 005S3aTEIBCTB.

Jlns permenust 3Toi mpobsieMbl BakHO, 4TOOBI Poccust mpucoeauHuiach K
MexayHapoaHbiM KoHBeHIMsM OOH wu ['aarckoii KOHBEHIIMH, KacaroIIMMCS
MOJy4YeHUS aIMMEHTOB 3a TPAHUIIEH M MPABOBOTO YPETyJIMPOBAHUS aJTUMEHTHBIX
00s13aT€NIbCTB 10 OTHOIICHUIO K JIETSIM. OTO MO3BOJUT A(PPEKTUBHO
B3aMMO/ICHCTBOBATH C IPYTUMHU YYaCTHUKAMU 3TUX COTJIAIICHUH sl oOecrieueHust
WCITOJIHEHUSI aTMMEHTHBIX 00513aTeIbCTB TpaXkaaHaMu pa3HbIX cTpaH. Poccuiickoe
NPUCOCAMHEHUE K YKa3aHHBIM KOHBEHIIMSIM HMEET TOTEHUIHUA YCUJIUTH
MEKIYHAPOIHYIO KOOIEpAIMI0 B BOINpOCaX aJUMEHTAIlUM U 00ecneduTh Oojiee
7 (heKTUBHBIE MEXaHU3MbI B3bICKAaHUS AJIMMEHTOB Ha JIETeH U JIpYyrue CeMeuHbIe
00s13aTeNIbCTBA B MEXKTYHAPOAHOM KOHTEKCTE.

N3menenns BHeceHsl B cTaThio 161 CemeitHoro kojsekca Poccuu, KoTopbie
JAI0T BO3MOXKHOCTh CyINpyraM Wi OyAylIIuM Cympyram BbIOMpaTh 3aKOH, B
paMKax KOTOpOro OYyIyT yperyJupoBaHbl HEMOCPEJACTBEHHO WX OOS3aHHOCTH,
mpaBa B OpayHOM KOHTPAKTE WJIU K€ COTJIAIICHUH, KACAIOIIErocs alMMEHTOB, B
TOM cllydae, KOTJla Yy HHUX OTCYTCTBYET OOIlee Tpa)KJaHCTBO WA K€ MECTO
*KuTeabcTBa. OHU MMEIOT MPaBO BBHIOMPATh MPaBO (MIPUMEHSIEMOE): TPAXKITAHCTBO
1-ro U3 Ccymnpyros, a Takke HEMOCPEJACTBEHHO MECTO JKUTEIbCTBA OJHOTO M3 HHX
WIM CTpaHy, TIJ€ HaxoAauTcss umylectBo (cratbs 161 CemeiiHoro kopaekca
Poccuiickoit @enepainuu, 1. 3). 9T0 HOBOBBEJICHUE OTKPHIBAECT BO3MOMXKHOCTH JIJIS
YCTaHOBJICHUs 00Jiee TUOKMX U aJIaITUBHBIX MPABOBBIX MEXAaHU3MOB B CEMEIHHBIX
OTHOIICHUSAX W aJIUMEHTAllMU ISl CYNPYroB, MPOXKHUBAIOIIMX B Pa3HBIX
IOPUCIUKIIMSIX WM MUMEIOIINX pa3Hble TpakaaHcTBa. Ecinu 3akoH He BBIOpaH st

OpayHOro KOHTPAKTA, MPUMEHSIOTCS ITpaBua MEPBOro MyHKTA 3TOM CTAThHU.
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I'naBa 3 AkTyajibHble NP00J1eMbl B3bICKAHUA AJMMEHTOB C poauTeei

B pOCCHﬁCKOM U MEKAYHAPOAHOM IIpaBe

3.1 B3bickaHMe AJIUMEHTOB C POAUTeEJIEH

Jlo HegaBHErO BpEMEHH Cy/I€OHBIN Mpoliecc B3bICKAaHUS aTUMEHTOB LIUPOKO
WCIIOJIB30BAJICS JIJIA 3AlUThI MIPaB aJIMMEHTOIONYYaTeNed U COJECPKUT CIIOKHBIC
npoleaypbl W MarepuajgbHblie  ocoOeHHocTH. B Hacrosimiee  Bpewms,
3aKOHOAATEIBCTBO IO ATOMY BOMPOCY MO-MPEKHEMY OCTAECTCS CIIOPHBIM.

B cootBerctBuM ¢ oTueTom BepxoBHoro Cyaa Poccum 3a 2018 rop, 6omee
900 ThICAY ceMEeNHBIX /I ObLIIM BRIHECEHBI PEIICHHS, CPEIU KOTOPBIX O0Jiee TpeTu
KacaJiCh BOIPOCOB B3bICKAHUS AJTMMEHTOB Ha HECOBEPIICHHOJIETHUX. DTU NUPPHI
OTPaXKAIOT BBICOKYIO HArpy3Ky Ha CyAeH, 3aHUMAIOIIUXCSI CEMEHHBIMU CIIOPAMH, U
MOKA3bIBAIOT, YTO MHOTHE U3 3THUX A€ HUMEIOT CXOXKYK HPUPOIY, YTO MOXKET
BJIUSITh HA IPUHUMAEMBbIE pelieHus. [33]

B poccuiickom 3aKOHOJATENbCTBE YCTAHOBJIEHO HECKOJIBKO BapUaHTOB
B3bICKAHUSl AJIUMEHTOB, OJWH M3 KOTOPBIX — O3TO TaKOW JIOKYMEHT Kak
3aKJIFOUYCHHE HOTApPHAIBHO YJOCTOBEPEHHOIO COIJIAIICHUS IO YIUIATe AJIMMEHTOB,
B cooTBeTcTBUU ¢ CK P®. BaxkHoil 0COOEHHOCTBIO MPHU OMPENEICHUU pa3Mepa
QTMMEHTOB B JJAHHOW CHUTYallMM SIBJISIETCS TOT (PaKT, 4TO ypOBEHb ATUMEHTHBIX
MJIATeXKEH JIOJDKEH OBITh HUXKE YPOBHS, KOTOPBIM TMOJICKHUT B3BICKAHUIO B
cyneOHoM mopsiake. Eciu Mexay poauTens MU HECOBEPIICHHOJETHEro Julla He
JOCTUTHYTO TaKOE€ COTIJIAIICHWE WM OJWH M3 HHUX YKJIOHSETCS OT YIUIaThI
QIMMEHTOB, TO B JJAHHOW CUTyallMH B paMKax coorBercTByromieit cr. 80 CK PO
MOXET JIONMYCKaThCS Ha TMPUHYIAUTEILHON OCHOBE B3bICKAHUE IIIATEXKen
(aTMMEHTHBIX) B TIOpsiiKe cymonpou3BoacTaa.[70]

OOpatuM BHUMaHHWE Ha TO, YTO CYIbs, KOIJIa HAa3HAYaeT aJIMMEHTHI,
PYKOBOJICTBYETCSI COOTBETCTBYIOIIEH 0OCTAHOBKOM (MPU KOHKPETHBIX CIyyasx). B

paMKax CyYIIECTBYIOIIMX HA JaHHBIM MOMEHT TOJIOKCHUH, Te (PUHAHCOBBIC
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CPEICTBAa, KOTOPBIE MCHOJB3YIOTCS HAa COJAEpKAHUE JETeW, NEepelaroTcs Ha
ponuTeNs, KOTOPBIA 3a00TUTCS O peOCHKe, ¢ TIelbl0 O00eCIeUeHusl ero
noTpeOHOCTEH. [27]

CoracHo 3aKOHY, 3asIBJIE€HUE O MOJYYEHUN aJUMEHTOB MOXKET OBITh OJIaHO
B CYyJl KaK MpHU COOJIIOICHUH YIPOIIEHHOTO MOPsI/iKa, TaK U Yyepe3 Mojiavy uckKa 1o
BBIOOpY 3asBuTENs. B mepBoM ciywae, Jen0 pacnpocTpaHsieTcs: CyAeOHbIM
IIPUKa30M, & BO BTOPOM - pemieHueM cyaa. [60]

Cornacno I'TIK Poccuiickoit @enepanmu, cyieOHbIN MPUKa3 - 3TO PEIICHUE
Cylla, KOTOpPO€ BBIHOCUTCS HAa OCHOBAHMM 3asiBJICHUS O B3bICKAHUU JEHET WJIU
MMYIIECTBA Y JOJDKHUKA-POAUTENS, €CIIM CyMMa HE TMPEBBIIIACT MATUCOT ThICSY
pyOneit. YHIpoIieHHbIH MOPSA0K OTINYAETCS CKOPOCTHIO BBIHECEHMS PEIICHUS O
aIMMEHTaX, B TEUCHHE MATH JHEH U 0e3 MpucyTcTBUs CTOpoH. CyaeOHbIN MpuKas3
BBITIOJIHAETCSI KaK MCIHOJIHUTEIBHBIM JIMCT, YTO CHOCOOCTBYET OBICTpOMY
WCIIOJTHEHUIO PEIICHUS U UCKIIIOYAET 3aTSITMBAaHUE MPOolLecca.

Bropoit MeTon B3bICKaHUS AIMMEHTOB - Mojaava Ucka. MICKkoBoe 3asBlIeHUE
paccMaTpuBaeTcsi B cyle 3a oauH Mecdil. [Ipu mopade ucka TpeOyeTcs JTUYHOE
MPUCYTCTBUE B cyAe sl mosicHeHuit. [lociie mpuHATHA pelieHust MOKHO MOJYYUTh
UCIIOJHUTENbHBIA JIUCT. [lociae BBIHECEHUS HUCIOIHUTEIBLHOTO JOKYMEHTa, CY.
BBICBIJIACT €0 CYJAeOHBIM IpHUCTaBaM. [34]

ITo oxoHuanuum cyneOHOro mpolecca B paMKax HCKOBBIX €, HUCTIY
BBIJIAETCS UCTIONHUTENbHBINA JTUCT JJI MPEABSIBICHUS B YIIOJTHOMOUYECHHBIE OPTaHbl
¥ Hayaja UCIOJIHUTEIBLHOTO MPOU3BOJACTBA MO OTHOIICHUIO K JIOJDKHUKY. 3aTeM
MPOUCXOJUT B3bICKAHHE CPEACTB, a B Clly4a€ HEJAOCTATOYHOCTH JOXOJOB -
OCYILECTBJIICHUE HMCIOJHUTENbHBIX JEUCTBUNA MO HMMYLIECTBY, B COOTBETCTBUHU C
3aKOHOATEILCTBOM. [28]

B nacrosimee Bpemst B c¢T. 106 CK P® npsimo yka3aHO Ha BO3MOXHOCTb
oOparieHusi B Cy ¢ TpeOOBaHHEM 00 yIulaTe aJlMMEHTOB JIMIIb MPU OTCYTCTBHH
corjamieHusi o0 yrarte aluMeHTOB. [IpaBoBOIl pexuM B3bICKaHUSI AJIMMEHTOB B

CYI[66HOM MOpsAAKE MPHU HAJIMYIUK AJIMMCHTHOI'O COIIAICHHA B HACTOAIICC BPEMA
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paccMaTpUBaeTCs 3aKOHOJATENeM TOJbKO B cyOcuamapHom Buue.[33] B n.4
[TocranoBnenus Ilnenyma BepxoBuoro Cyna P® ot 26 nexabps 2017 r. Ne 56 «O
MIPUMEHEHUU CyJaMHU 3aKOHOJATEIbCTBA MPHU PACCMOTPEHHMH JIEJ, CBSI3AHHBIX CO
B3bICKAHHUEM QJIMMEHTOB» YKazaHo, 4To «Eciam wmexay aunamMu 3akiII04eHO
corjamieHie o0 yrjaTe alUMEHTOB, TPEOOBaHHME O B3bICKAHUM AJIUMEHTOB MOKET
OBITh PACCMOTPEHO CYAOM, €CIM OJHOBPEMEHHO 3asBJICHO TpeOOBaHHE O
PacCTOPKEHUHU COTJIallleHus 00 yIjiaTe ajJMMEHTOB W HCTILOM IMPEJCTaBICHBI
JI0KA3aTeIbCTBA, MOATBEPKAAIOIINE MPUHATAE MM MEp MO YPEryJIUpOBAHUIO
JAHHOTO BOIIpOCa C OTBETYMKOM BO BHECYACOHOM MOpSAKE, JMOO 3asiBICHO
TpeOOBaHME O  MPU3HAHUM  corjameHus o0  yIularte  aJlUMEHTOB
HeIeUCTBUTEIbHBIM».[40]

CyneOHble perieHus 0 MPEKpaIlleHUH 00s3aTeNIbCTB MO aIUMEHTaM MOTYT
OBITh MPUHATHI, HECMOTPS HA TO, YTO 3Ta MPOIIEAypa HUT/IEC YETKO HE OIKCaHa B
3akoHax. MccaegoBaTensiMu — paccMaTpUBaeTCsl BONPOC  BHECEHHS]  TaKoW
BO3MOXXHOCTH B 3aKOHbI, B TOM uucie B CemelHbiii konekc PD. OO6cyxmaercs
BKJTIIOUYCHHUE 3TOM 0a3bl B myHKT 4 ctathu 101 CK P®d.[29]

B nHacrosiiee Bpems OJMH M3 OINEKYHOB peOEHKA JOJKEH JOKa3bhIBaTh
HEOOXOIMMOCTh OOeCIreYeHHusl aJeKBaTHOW 3a00Thl O peOCHKE M yCTaHABJIMBATH
CyMMy, KOTOPYK JOJDKEH BBbIIUIQUMBATh  poaWTENb. JlOKyMeHTaJIbHbIE
MOATBEPKIAEHUS I0XOJ0B TPEOYIOTCA OT COOTBETCTBYIOLIEIO JIUIA, OJHAKO CyJ HE
BCerJa TMPUHUMAET PEIICHWs B TMOJb3y peOdeHKa u3-3a HEAOCTaTOYHOU
JOCTOBEPHOCTH MPEACTABICHHBIX JI0Ka3aTeabCcTB. [30]

PaccmoTpum paHHBIA MPOOJEMHBIM BOMPOC Ha KOHKPETHOM mnpumepe. B
IOPUINYECKYI0  KOMMaHWio  oOparwnack rpaxknanka K., wumerommas 2
HECOBEPIIICHHOJETHUX JeTeH, C MPOChOOI B3BICKATh AJIMMEHTHI C €€ TPaKIaHCKOTO
Myka M OoTma ee JeTedl rpaxkaanuHa M. OmHako ObUIO HECKOJIBKO AacTeKTOB,
3aTPYJHSAIONIMX pa3pelieHue jAena. Bo-mepBbiX, y alUMEHTOIUIATENbIINKA
OTCYTCTBYET O(pUIIMATBHOE TPYAOYCTPOUCTBO U JI0XOJ, OH MPOXOIUT MPOLEAYPY

OaHKpPOTCTBa, B KOTOPOM OBUIO pealM30BaHO JOPOTOCTOSIIEE HMYIIECTBO JIJIs
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NOTaIlEHUsl JOJTOBBIX 00S3aTEIbCTB MEPE]l KPEAUTOPaMU; BO-BTOPBIX, CYNpPYTd
COCTOSAIT B Opake, XOTh U HE BEAYT COBMECTHOE XO34MCTBO HA MPOTSIKEHUU 2 JIET,
IO3TOMY BO3HMKAIOT CIIO)KHOCTH JIOKa3bIBAHHUSA MAaTE€PUAIBHOTO Oe3ydacTus K
cyapbe nereit ogHoro u3 poautenei. OmHako ucTHla oOpaiiaiach B TEYCHHE
JAHHOT'O MPOMEKYTKAa BPEMEHHU K CYIPYTY C HpOChOON (PUHAHCOBOW MOAEPKKU
CoJiepKaHus peOcHKa.

B nanHOM cuTyamuum rpaxaanka M. mogama HCKOBOE 3asBICHHE O
B3bICKAHHUU aJIMMEHTOB Ha CO/EpXaHHE JAeTel Ha MPOUUIbI U Oynymuii nepuos B
KOHKPETHOM JCHEXKHOU CymMMe ¢ MOCHeAyrolleld MHIeKcalue. 3asBieHue ObLIo
HaIlpaBJI€HO B PaliOHHBIN CyJ, IJ€ MPOKMUBAET OTBETYMK. B nanpHeiimeM ObLIO
TaK)K€ HaIlMCaHO 3asBJICHUE O BKJIOYEHUHM B PEECTP KPEIAUTOPOB, KOTOPOE OBLIO
nojano B Apoutpaxkusiii cyn Huxeropockoit oonactu.[39]

IIpn paccMOTpeHMM [JAHHOTO Jejla B ABTO3aBOJICKOM pPailOHHOM CyJie
XOTEJOCh Obl OTMETUTh, YTO CYyJbsS C HEJOBEpUEM OTHECIAch K TpeOOBaHUSIM
B3bICKaTh aJJTUMEHTHI C OTBETYMKA 32 MPOILIEAIINE ABa rojaa. JlokazaTenbcTBa TOTO,
YTO BTOPOM POJUTENHh HE >KeJaJl y4yacTBOBaTh B obOecrieueHun pedeHka. UToOb
NOATBEPJUTh YCUIIUS 3asBUTENS MO MPUBJICYEHUIO JOJKHUKA K JOOPOBOJIbHOM
NOJICPKKE M BOCIHMTAHUIO peOEHKa, CyAbl YUYUTHIBAIOT 3alpOChl aJIMMEHTOB,
OTIIPABJICHHBIE 10 MOYTE U IO 3JIEKTPOHHOM MOYTE, MPU3HAHUE MCKA CO CTOPOHBI
OTBETYMKA, OOpalleHHe B MOJHILHIO JJI MOUCKA AOHKHUKA. DTO MOTYT OBIThH
KBUTAHLIMU 00 oruiaTe JETCKOro cajaa, YeKh 00 OoIrulaTe MPOIYKTOB U OACKIbI,
JIOKa3aTelibcTBa OIUIaThl CEeKIUW M Tak pganee. llpu paccMoTpeHHMH AaHHOTO
MCKOBOI'O 3asiBJICHUS Cy/lbs HE Obljla HACTPOEHA Ha YJOBJIIETBOPEHUE TPeOOBaHUM,
CBS3aHHBIX C B3BICKAHMEM AJIMMEHTOB 3a MPOLIEAIUN Nepuod. B cBA3u ¢ 3TuM
ObLIM  3ampoIlIeHbl  JOTOJHUTEIbHBIE  JIOKAa3aTElIbCTBA  PacxoJOoB  Ha
HECOBEPILICHHOJIETHUX JIETE B TE€UEHUE 2 JIET CO CTOPOHBI MCTLA, & TAKKE CO
CTOPOHBI OTBETYMKA, KOTOpas HMCK He Mpu3Haja, ObUIM 3aTpeOOBaHbI JaHHBIE O
3apabOTHON IUIaTe€ M O MMYIIECTBE, HAXOASIIUMCS B COOCTBEHHOCTH JIOJIKHUKA.

Vcxops u3 BBIMIEU3I0KEHHOTO, CyIe0HOE 3aceJaHre ObIIIO OTIIOKEHO. [42]
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Takum o0Opa3om, MOXXHO CZAeNaTh BBIBOJ, YTO POAMTENH HE BCETJa XOTST
colepKaTh CBOMX JeTel, a TeMm OoJyiee BbIINIaYMBaTh anuMeHTH. Korma
ouIManbHbIE JT0XOJbl CKPBIBAIOTCS, TO pa3Mep aJIMMEHTOB, YIJIAYMBAE€MbIX Ha
cojiepkaHue peOeHKa, OyJIeT COCTaBIISITh MAaJIEHbKHUE CYMMBI.

B mHacrosimiee BpeMsi Cyabl HE BCErlla YYUTHIBAIOT JPYTrU€ HCTOYHUKH
J10X0/a, KOTOPbIE€ MOTYT OBITh MCIOJIb30BaHBI JIJIsl BBIILIATHI A TMMEHTOB, TOMUMO
ounmansHON 3apaboTHOM TuaThl. TakoW MOAXOA HE OTPaKaeT COBPEMEHHBIC
COIMaIbHO-dKOHOMHUYECKUe ycioBus B Poccuu.[71] MHorue poccusine paboTaroT
KaK CaMO3aHSThIC JIMIA U HE UMEIOT O(UIIMAIBHOTO J10X0Jla WK paboTalT Mo
TPaXTaHCKO-TIPABOBBIM KOHTpakTaMm. [loaTomy ceromusi cygam HE0OXOIUMO
IPOSBIATE OONBIIYI0 THOKOCTh MPHU YYETE€ PA3IUYHBIX MCTOYHUKOB J0XOJa IS
B3BICKAHUS AJTMMECHTOB.[44]

B poccuiickoM  3aKOHOAATENbCTBE HUMEETCSl  HENOCTATOYHOCTh B
OIpE/ENICHUN pa3Mepa aJIMMEHTOB, OCOOCHHO IPU PACCMOTPEHHMH IOCPEICTBOM
CyIeOHBIX TPOIEeAyp, TA€ BO3MOXXHO IMEPECMOTPETh CYMMBI QJIMMEHTOB. JTOT
BOIPOC YacTO 00CYyX)AaeTcs I0OPUCTAMH, KOTOPbIE BHICKA3bIBAIOT UIEH O BHECEHUU
W3MEHEHUW B 3aKOHOJATENBCTBO JUIS YCTAHOBJICHWS MHHUMAJIBHBIX CyMM JIJIs
conepkanus nerei [59]. MHOrue CTOpOHHHMKHU MPEAJIaraloT NepeuTH OT JOJIEBOTO
UCUUCIICHUS] K YCTAHOBJICHUIO (DUKCUPOBAaHHOW MHHHMMAJIBLHOW CYMMBI, KOTOpas
JOJKHA OBITH YCTAHOBJICHA CYJIOM 10 TPEOOBAHHIO 3asSBUTEIISL.

JUis  3amMThl MHTEPECOB HECOBEPLICHHOJETHUX JIeTeH mpesiaraercs
YCTaHOBUTh MHUHUMAIBHYIO CYMMY QJIMMEHTOB, KOTOPYIO JOJDKEH IIJIaTHTh
POIIUTEND, COCTABIISIIOIIYIO MOJIOBUHY MPOXHUTOYHOIO MHHHMYyMa IS JETEH 1o
peruoHy. OTU CTaHIAPTHI y>K€ MPUMEHSIOTCS MPHU OINpPEAEICHUH JKECTKUX CYyMM
aJTUMEHTOB. [33]

B kauectBe mpuMepa MOXHO yNOMSHYTH cyneOHoe neno Ne 2-974/2021,
KOTOpoe paccMaTpuBaiioch B UycoBckoM ropoxackom cyzae Ilepmckoro kpasi: - B
TOM CJy4yae 3asgBUTENb OOpPATUIICS HEMOCPEJACTBEHHO B CyJ C TpeOOBaHHEM O

MMOJIYYCHUHA (bHHaHCOBOI;'I MOAACPKKU JJIA CBOCTO HECOBCPHICHHOJICTHCTO ChIHA B
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BUJIe (PUKCUPOBAHHON CyMMBI JIeHET; - [l0CKOJIbKY peOeHOK TTPOKUBAET C MATEPHIO
U TOJHOCTHIO 3aBUCUT OT HEE, a OTBETUYMK HE YYacTByeT B 0OecneYeHUU
(bUHaHCOBBIX HYXJ peOeHKa, He ObUIO IOCTUTHYTO JOOPOBOJILHOE COTJIAIIICHUE T10
ATMMEHTaM, a TaKXe HE OBUIO 3aKII0YeHO O(HUIMAIBHOE COTJAIICHHEe 00 WX
yiuiate. VcTen 3anpaiinBaeT B3bICKAHUE aJTUMEHTOB HEMOCPEICTBEHHO B TBEPAOU
CyMMe (JIEHEX HOM) — €€ pa3Mep COOTBETCTBYET MUHUMAJILHOMY MPOKUTOYHOMY
MUHAMYMY, TaK KaK OTBETYMK O(DHUIIMAIBHO HE TPYAOYyCTpOEH, paboTaeT IIo
IPaKJaHCKO-TIPABOBBIM  JIoroBopaM. OTBETYMK C HCKOBBIMU TPEOOBAHUSIMU
cormaceH. Cyn  mosaraeT, 4YTO  HCKOBbIE  TpeOOBaHMS  MOIJIEKAT
yIOBJICTBOpeHUIO.[32]

B cootBerctBuHu 4.1, 4.2 c1.83 CK P® 3akoHOmaTens mpeaycMOTpEN, 4TO
€CIIM POJIUTENb, OOS3aHHBIM yIUIauuBaTh aAJUMEHTBI, HWMEET HEPETYJSPHBIH,
MEHSIONIMICS 3apa0OTOK WJIM MHOW JOXOJ, JUOO €Clh y HEro OTCYTCTBYET
3apa0OTOK WJIM HMHOM JIOXOJl, a TaKkKe B JIPYTUX CJIy4yasx, €CJIH B3bICKAaHUE
QJTMMEHTOB B JIOJICBOM OTHOIICHUU K 3apabO0TKy U (WJIM) HUHOMY JIOXOJY POAUTENS
HEBO3MOXHO, 3aTPYAHUTEIBHO WJIM CYHIECTBEHHO HApyIIAeT MHTEPECHI OJHOU W3
CTOPOH, CyJl BIIPaBE OMPEACIIUTh pa3Mep AIUMEHTOB, B3bICKUBAEMBIX €KEMECSYHO,
B TBEPI0i iIeHekHOM cymme.[31]

Pazmep TBepmoM JEHEXKHOM CyMMBI OIPENEISIETCA CYIOM HCXOId W3
MaKCUMAaJIbHO BO3MOXKHOTO COXpaHEHUsI PEOCHKY TMPEKHEr0 YpPOBHSI €ro
oOecrieueHuss ¢ Y4eTOM MaTEepPHAIBHOTO M CEMEHWHOTO TMOJIOKEHUS CTOPOH H
JIPYTUX 3aCTYKUBAIOUTAX BHUMaHUS 0OCTOSITEILCTB.

CornacHO 3aKOHOJATENIbCTBY, YCTAaHABIMBAIOIIEMY pa3Mep aJlUMEHTOB,
€CJIM CyJ pellaeT B3bICKaTh (PMKCHUPOBAHHYIO CYMMY QJIMMEHTOB, OHAa JOJIKHA
OBITh 3HAUUTEIJILHO BBIIIE MPOKUTOYHOTO MUHUMYMa JUIsl MHJeKkcanuu (4.2, cT1.117
CK PD).

B nanHoM cnyuae oTBeTuMK 0€3 OQUIMATBLHOTO TPYIOyCTPOMCTBA H

IIOCTOAHHOT'O  A0XO0J4. Taxxxe OH He BO3paXacT IIPOTUB YCTAHOBJICHUA
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¢ukcupoBaHHON CcyMMBl anMMEHTOB. [loaTOMy cyn pemaeT B3bICKaThb C HETO
(UKCUPOBAHHYIO IEHEKHYIO CYMMY Ha CO/Iep’KaHUE HECOBEPIIEHHOJIETHETO ChIHA.

[Ipu onpexneneHun pasmepa aTMMEHTOB B BUJIE (PUKCUPOBAHHOW CYMMBI CYJ
YUUTHIBAET HE TOJBKO HEOOXOAUMOCTh OOECHeUeHUs JOCTOMHOTO YpOBHS
coJepkaHusl peOEHKa, HO U Ipyrue 00CTOATEIbCTBA JIea.

CerogHss ecTb HEMalIO MNPEAJIOKEHUH IO  YIYYIIEHHIO CEMEHHOro
3akoHojarenbcTBa PD B manHON obnmactu. OJHUM W3 TPEUIOKCHHUN SBIISETCS
U3MEHEHUE pa3MEpPOB AJIMMEHTOB C YYE€TOM IPOrPECCHMBHOM IIKAJIbl B
3aBHCHUMOCTH OT JOXOJIOB IUIATENbIINKA. B CBA3U C OTCYTCTBHEM OINPEAEICHHOCTH
B 3aKOHOJATEJIbCTBE, BO3HUKIIA MBICIb O TOM, YTO, €CIU CyleOHOE pELICHHE O
BBIIIATE AJTMMEHTOB HE MCIOJHAETCS OJHUM U3 POAUTENIEH, TOCYIapCTBO JTOJKHO
BPEMEHHO OOECIEeYMBaTh 3TU BBILIATHI O HMX BBIIOJHEHHS, BO3MOKHO IyTEM
CO3/IaHUsl TOCYJIApCTBEHHOIO aJIMMEHTHOro (ouaa. JlaHHBIH METOJ HMEEeT
MOJIOKUTENbHBIN OINBIT B HEKOTOPBIX 3apyOekKHBIX CTpaHaX, U MOMOTaeT MHOTUM
JIeTSIM OCTaBaThCsl Ha TOM K€ MaTE€pUaJIbHOM YPOBHE, YTO U MpPHU COAECpPKaHUU
pomuteneil. OgHAKoO cpa3y K€ BO3HUKAaeT MpoOjemMa H3bICKaHUs CBOOOJHBIX

(UHAHCOB B rOCy1apCTBE.

3.2 3akJ/l0ueHue corJianieHus 00 ynjiare aJuMeHTOB

OO0s3aTenbcTBa MO ATUMEHTAM MOTYT OBITh BBITIOJIHEHBI HE TOJIBKO MyTEM
oOpaimieHusi B CyJ, Kak OOCYXXJajaoCh BbIIIE, HO M B PE3yJbTaTe 3aKIIOUECHHS
TOOPOBOJIBHOTO AJTMMEHTHOTO CcOIJIamieHus. B pa3HOOOpasHBIX HOPHUINYECKHUX
MCTOYHUKAX JOCTYITHBI pa3Hbie (HOPMHUPOBKHU COTIANICHUN 00 yIuiaTe aJuMEHTOB:
«Cornamenrem o0 yIuiate aliMEHTOB MPU3HAETCS COIJIAIICHUE JIUIA, 003aHHOTO
yIUlauuBaTh AJMMEHTHI, W JIUIA, UMEIOIIEr0o MPaBO Ha IMOJYYEHHE OT HEro
QIMMEHTOB B CHJIy 3aKOHA, OMpPEEeNSIoNIee pa3Mep, Coco0 U MOPAIOK YIUIaThl
aTUMEHTOB».[62 ]

AJMMEHTHOE COTIJIAIICHUE TMOJJIEXKUT HOTAPUAIbHOMY YIOCTOBEPEHUIO U

3aKII0YacTCA MCEXKAY JIMIOOM, 00s13aHHBIM yiiadyuBaTb aJMMCHTBI W HX
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noJIydaresieM Wid ero poaureneM(opuiuaibHpIM npeacTaButenem). OTMeTum,
YTO 3TOT JOroBop  (CorjamieHue) UMeeT KOHCEHCYaJbHBIA  XapakTep
0€3B0O3ME3THOTO THIIA.

JloroBop (cormnamieHue), kKacarouieecsi aJIMMEHTHOM YIUIaThl, SIBJISIET COOOM
YHUKaQJIbHBIM JOTOBOP B paMKax ceMmeiiHoro mnpasa. I[IpaBoBas ocHoBa s
OTHECEHUS TaKUX COIIAICHUHN K KATETOPUU CEMEMHO-TIPABOBBIX CIEIIOK COCTOUT B
TOM, 4TO UX JACATEIbHOCTb perynupyercs Hopmamu Cemeiinoro Kogekca PO, u
MPUMEHEHUE TPAXKIAHCKOTO 3aKOHOJATENIbCTBA JIOMYCKAETCS TOJBKO IMpHU
OTCYTCTBUU COOTBETCTBYIOIIUX CEMEUHO-NPABOBBIX HOPM U B CIIy4ae OTCYTCTBUS
IIPOTUBOPEYMM K OCHOBAM CEMENHBIX OTHOWEeHUW. ClenoBaTenbHO, MOYKHO
CUMTATh AJIMMEHTHOE COTJAIIeHHEe KakK CIIeTKy B 00JIacTh CEeMEWHOro Ipasa,
YUYUTBIBas OOIIYI0 CYIIHOCTh TaKMX COTJIAIIEHUWH M KX BaXXHOCTh B paMKax
CEMEHHBIX OTHOIIECHUM. [25]

PaccMoTpuM yHHKaTbHBIEC aCTIEKThI COTJIANICHUS 00 aTUMEHTAaX.

Bnauane, cornacuo Cemeitnomy Kogekcy P® (ctates 100), TpeOyercs
3aKJIIOYEHUE OSTOTO COTJIAIIEHUS B TMHUCBMEHHOW (opMe M ero o0s3aTelbHOe
HOTapuajibHOE 3aBepeHue. HecoOmonenrne 3TuX ycaoBUi NPUBOIUT K MPU3HAHUIO
€ro HEJEUCTBUTENbHBIM. Takke, 3aKOHOAATENb NPEHAOCTABISIET AJTUMEHTHOMY
COTJIAIICHHUIO CTATyC MCIIOIHUTEIBHOTO JOKyMeHTa.[35]

Bo-BrOopbIX, A JoroBopa o0 yIulaTe aJMMEHTOB YCTaHABIMBAETCS
MUHUMAJILHOE COJIEpKAHUE JUIsl HECOBEPIICHHOJETHHX. TakuMm oOpasom,
YCTAHOBJICHHAS BEJIMYMHA AJIMMEHTOB HE MOXET OBITh HIM)KE, YEM IIPU B3BICKAHUU
aJMMEHTOB 4Yepe3 Cy/I.

B Tperhem myHKTE paccMaTpuBaeTcs MOIXOJ K COCTaBy (CyOBEKTHOMY)
COTJIAIIEHUH, KAaCArOIIMXCS HEMOCPEICTBEHHO YIUIAThl aluMEHTOB. 1lo MHeHuio
M.B. AHTOKOIBCKOW, BOSHUKAIOT CIIOPHBIE BOMPOCHl OTHOCUTEIBHO YYACTHHKOB
noo0HBIX cornameHuid. C 1EeNbl0 ONpeeNieHHs] TPaKIaHWHA, UMEIOIIEro MpaBo

3aKJIFOYCHHUA JaHHBIX COFHameHHﬁ, YTOYHHM O CYIICCTBOBAHUU ITOAXO/I0B.
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— MO3BOJISIET 3aKJIIOYATh COMJIAICHUS MEXKIY JIFOOBIMH JTUI[AMH,
BKJIFOYAsl T€X, KTO HE UMEET POJCTBEHHBIX CBS3€H, TAKUX KaK (DaKTUICCKUE
CyNpyry,

- "MpOMEKYTOUHBIH', — TpeOyeT, YTOObl y4acCTHUKAMHU COTJIAIICHUS

ObLTM JHIla, OOS3aHHBIC BBIJIAYMBATH AJTUMEHTHI B COOTBETCTBHUHU C

3aKOHOJIaTELCTBOM, Ja)X€ €CIM 3aKOH HE YCTAHABJIMBACT KOHKPETHbHIE

YCIJIOBUSI AJIMMEHTAIINH;

— "y3kuit", pa3pemaer ydyacTue B AJIMMEHTHBIX COTJALICHUSX TOJIBKO

Tex aull, o0o3HaueHHBIX B CemeitHom Koaekce PO. [52]

CymiecTByeT MHEHHE, 4YTO IPOUCXOXKJECHHUE aAJIMMEHTHBIX OTHOIICHHM
dbopMHpyeTCsl 3aKOHOM, U CTOPOHAMH JTaHHBIX COTJIANMEHUN UMEIOT BO3MOYKHOCTh
ObITh KOHKPETHBIC TpaKJaHEe, yKa3aHHble B HOPMATUBHO-MPABOBBIX akTax. K
TaKUM JINIIAM OTHOCSITCS

- Cynpyru,

— OBIBIIIE CYNIPYTH,

- pOaUTENH;

— JeTH;

— YCBIHOBHUTEIN U YCHIHOBJICHHBIC;

— JPyTHE€ POJACTBEHHUKHU.

Hekortopsle sKcnepThl CXOMATCS BO MHEHWH, YTO COTJalIeHus 00 oriaTe
ATMMEHTOB BO3MOXKHO 3aKIIOYUTH TaKXKe:

- C IpyruMH JUIiaMy (OHHM HE yKa3aHbI B CAMOM 3aKOHE);

— C yuéTOM TpPHUHIMIIA CBOOOJBI JOTOBOpA, TAKHE COTJIAIICHHUS MOTYT

OBITh TOAMHCAHBI MEXKIY Pa3HOOOpPAa3HBIMH JIMIIAMH, JAXKE €CIIM OHU He

CBsI3aHBI CEMEHHBIMU OTHOIIICHUSIMH.

Bo3MoXHOCTE poauTeneil JoroBapuBaThCsi O (DUHAHCHPOBAHUU B3POCIBIX

netei-cTyaeHToB. [45]
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Takue cornamenus He 00JIaaIOT TEM K€ IOPUAMYECKUM CTaTyCOM, YTO U
corjlalieHusi 00 aTMMEHTaX MEXTY YCTaHOBJICHHBIMH CTOPOHAMHM, ONTMCAHHBIMH B
Cemeitnom Konekce [25]

Jannas Tema Obuia Takke orpaxeHa B m. 53 IlocranoBnenus Ilnenyma
BepxoBaoro Cyna P® or 26.12.2017 r. Ne 56 «O mnpumeHeHHH cyaamu
3aKOHOJIATEIbCTBA IPU PACCMOTPEHUH JIET], CB3AHHBIX C B3bICKAHHEM aJIMMEHTOBY
yKa3aJl, 4YTO CoIJalleHHe 00 yIulaTe aJluMEHTOB CIEAyeT OTJIWYaTh OT
IPpaKIaHCKO-TIPABOBBIX IOTOBOPOB O MPEAOCTABICHUH COAEPKAHUS, 3aKIFOUCHHBIX
MEXK]ly UHBIMH JIUI[AMU, HE OTHOCSIIMMHUCS K Ha3BaHHBIM BBIIIE, HA KOTOPBIE HE
pacpoCTPAHSIOTCA TpaBuia, MpeaycMoTpeHHble CeMenHbIM KojekcoM PD B
OTHOIIEHUU COIJIalleHust 00 yrjiaTe alluMEeHTOB. PaHee mompo0HOE yTBepxkaeHHE
o110 Bhicka3zano b.M. I'onrano u T.U. 3aiineBoii.[36]

AHaIU3Upysl CYIIECTBEHHBIE YCIIOBHS COTJIAIICHHUS] OTHOCUTEIBHO BBITLIATE
aTMMEHTOB, OYEHb BAXKHO BBIICIUTH IPEIMET, OH BKJIIOYAET pa3Mep, a TakkKe
YCIOBUSL W KpPOME TOrO, PEXKHUM BBIMOJHEHHUS TUIaTeXKEH M0 aJMMEHTaM.
HemnocpencTBeHHO B paMKax JIOrOBOpa MOYKHO MPENYCMOTPETh JOMOIHUTEIBLHO U
TaKue Ba)XXHBIC YCIOBUS, TaKM€ Kak: CpPOK, MPUMEHEHUE aJTUMEHTOB JIHIIL B
WHTEpecax JIMIA, KOTOPbIA HMX TOJY4YaeT, METOJ, MECTOIOJIOKEHHE YIUIAThI
AJTMMEHTOB, U KPOME TOT0, OTBETCTBEHHOCTb IO COTJIAIIEHUIO HEMIOCPEICTBEHHO O
BBITIJIATE aJTUMEHTOB.

Bo u36exxanne BIusHUS YPOBHS UH(IIAIMH HA TTOCTOSTHHBIC BBITIATHI CTOUT
YYUTBHIBATh MHACKCAIIMIO A TMMEHTHBIX IJIaTeKei. 3aKOHOM YCTAHOBJICHBI YCIOBUS
IpeKpamieHus: 00513aTeIbCTB M0 ATMMEHTaM, MPElyCMOTPEHHOTO COTJIAIIEHUEM 00
yIulaTe ajJuMEHTOB: CMEpPTh CTOPOHBI COTJAIIeHuss 00 yIuiaTe aJluMEHTOB,
UCTEYEHUE CpOKa JEWCTBUS COIVIallleHHWs 00 yIulaTe aJMMEHTOB, a TaKXe IO
NpUYMHAM, PETYCMOTPEHHBIM COTJIAIIIEHHEM 00 yriaTe aTuMeHTOB. [37]

Cornamenue 00 ymiaTe ajJUMEHTOB MOXET OBITh HW3MEHEHO WU

pacTOpruyTo B J1000€ BpeMs MO COTJIAlIeHHI0 CTOpOoH. Eciau cTOpoHBI HE MOTYT
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MPUITH K COTJIANNIEHUIO0 00 N3MEHEHUH WM PACTOPKEHUH COTJIANICHUS, OHU MOTYT
oOpaTuThCs B cy| 8]

Cratbs 452 'K P® npegycmaTpuBaeT, 4To 3asBieHHE 00 M3MEHECHHH WJIU
pPacCTOpPKEHUU JOrOBOpPAa MOMKET OBITh MOJAHO HEMOCPEACTBEHHO B CYJA TOJBKO
MOCJE TPEABAPUTEIBLHOTO OTKIOHEHHS WJIM OTCYTCTBUSI OTBETa OT JpYyrou
CTOPOHBI B YCTAaHOBJICHHBIE CPOKU. JIJIs1 CTOPOH, KOTOPBIE 3AKIIOUYNIIN COTJIAICHUE
HEMOCPEACTBEHHO 00 yIjaTe aluMEHTOB, JaHO o0s3aTenbHOe TpeboBaHUE
yperyiaupoBaHusi cropa (mpenBaputesbHoro). HecoOmogeHue 3Toil mpoueaypsl
IPUBOJUT HEMOCPEACTBEHHO K TOMY, YTO CIEAyeT OTKa3 B YAOBJIECTBOPEHUU
3asBiienns.[46] [Tpumep stomy npuBeneH nanee, B aene Ne 2-93/17. CyneOHbIM
paiioHHBIM cyaoM MockoBckoi o6sactu Ne88 ObUIO YCTAaHOBJIEHO: MCTEIl HE
BBINIOJIHAJI ~ yperyjaupoBaHue crnopa (OpeIBapuUTEIbHOE) €  OTBETYMKOM
HEIMOCPEJICTBEHHO TI0 BOIPOCY MPHU3HAHUS HENEUCTBUTEIBLHBIM COTJAIICHUs 00
yIjlaTe aJUMEHTOB Ha COJepXaHHe HeCcOoBEepUICHHOJETHEro peOeHka. CoriiacHo
cratbe 222 ['TIK PO, cy1 OTKIIOHSET UCKOBOE 3asIBJICHUE B CJIy4ae, €CIIM UCTEI] HE
COOJTI0/TaeT YCTAaHOBJICHHBIN BBICIIUM (peepabHBIM 3aKOHOM JIJIs IaHHOTO BHUA
nen MO0  YyTBEPKIEHHBIMH CTOPOHAMH IPEABApPUTENIbHBIMU  MPOLELypaMu
paspeuienust cnopoB. I[loaToMy cyapsd mnpuinen K BBIBOAY, YTO 3asiBJICHHE
OTHOCHUTEJIbHO OTMEHBI COIJIAIICHUS MO YIUIaTe aJIUMEHTOB (HEMOCPEACTBEHHO Ha
cojJiepkanue erer 1o 18 yiet), BaKHO OTKIOHUTE.[18]

OOpatuM BHMUMaHuWE Ha TO, 4YTO B paMKax TIpaBa Ha CyJeOHOe
pazOupaTenbCTBO, SBJISIONIECECS CHPABEAJIMBBIM, KaK OCHOBAaHMS JUIsl BHECEHUS
HEOOXOJMMBIX MOIMPABOK W PACTOPKEHMS COIJIAIIEHHUs 00 yIulaTe ajaiuMEHTOB
Cewmeiinblii kogekc P®@, B u. 3 cr. 101 yka3plBaeT CylIeCTBEHHOE W3MEHEHHE
MaTepHaIbHOIO WJIA CEMEMHOT0 MoJIoKeHHUs1 cTOpoH. [Ipu paccmoTpenuu nen o 06
W3MEHEHUU U PACTOPKCHHUH COTJIAlIEHUW 00 yIjiaTe aJWMEHTOB HEOOXOIUMO
YUHUTBIBaTh pa3zbicHeHHs BepxoBHoro Cyga P® o TOM, YTO H3MEHEHUE
MaTepUaIbHOTO UJIM CEMEUHOTO MOJOXKEHUSI CTOPOH MOKET ObITh IPU3HAHO CYJIOM

CYmMCCTBCHHBIM M SBUTBCA OCHOBAHHWCM IJIsI YJAOBJICTBOPCHUA Tpe6OBaHI/I$I 00
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U3MEHEHUW WIM O PACTOPKCHUHM COTJIAIeHuss 00 yIiaTe aluMEHTOB, €CIU
MaTepUaIbHOE WJIM CEMEMHOE MOJIOKEHUE CTOPOH M3MEHHIIOCh HACTOJIBKO, YTO B
cly4yae, e€ciM Obl Takoe TIOJIOKEHHE HMEJI0 MECTO Ha MOMEHT 3aKJIIOUCHHS
COTJIAIICHHs, OHO HE OBUTO OBl 3aKITIOYCHO B CBSI3M C HAPYIICHHEM WHTEPECOB
10001 M3 CTOPOH COTJIAIICHMS, JTUOO CTOPOHBI 3aKJIIOUMIINA €r0o Ha 3HAYUTEIIBHO
OTJIMYAIOIIMNXCS YCIOBUSIX.[12]

MHorue 3KChepThl NPUACPKUBAIOTCS MHEHHUS, YTO HE BCE MOMEHTBHI,
ykazaHHble B ctathe 119 CK, 10JKHBI aBTOMAaTHYECKH CUUTATHCS OCHOBAHUEM JIJIA
CHIDKEHUSI pa3Mepa aluMeHTOB. K HUM OTHOCATCS U3MEHEHHWE MaTepUalbHOTO
MOJIOKEHUST  POJUTENCH, HaIu4ue 3aJ0JDKCHHOCTH, pacXoAbl Ha  KUJIbE
(kBapTIUIaTa, KOMMYHAJIBHBIC YCIIYTH), HApyIIEHHWE CPOKOB YILIATHl AJIUMEHTOB,
W3MEHEHUE COCTOSIHUSI 3J0POBbsI, €CIM ATO HE BIHUAET Ha TPYJIOCIOCOOHOCTH, a
TaKkKe HAIMYHME JPYTUX JeTel, B OTHOIICHHH KOTOPBIX HET pelieHus cyaa ob
yiiaTe anuMeHToB. OOpaTM BHHUMaHHE HAa TO, YTO COOTBETCTBHM C YaCThiO 3-H
cT. 453 I'K P® uzmeHeHre uiaM pacTOp:KEHUE JOrOBOpa CyAOM O3HAYAET, YTO
o0s3aTeNIbcTBA  CUYMTAIOTCS  WM3MEHEGHHBIMM  WJIM  JK€  INPEKpaIieHHBIMHU
HETMOCPEJCTBEHHO CO JHS BCTYIUICHUSI B 3aKOHHYIO CHJIy pPEIICHHUs cyla o0 ux
W3MEHEHUH WM PACTOPKEHUH.

Hrtak, oOpaTtuM BHUMaHHE, YTO COTJAIICHHWE, KOTOPOE KacaeTcs YIUIaThl
QTUMEHTOB, J1a€T POJUTENSIM HECOBEPIICHHOJIETHETO peOeHKa BO3MOXKHOCTh
TO0OpPOBOJIBHO YJIaJWTh BOMPOC 00 aIMMEHTHBIX IUIaTekax. Bce KirodeBbie
aCIeKThl, CBSI3aHHBIC C 3aKJIIOYEHUEM, M3MECHEHHUEM U MPEKpaIIeHUEM TaKoro
COTJIAILIICHUSI, YPETYJIUPOBaHbI 3aKOHOJaTeIbCTBOM. OJIHAKO B YUEHBIX Kpyrax Io-
MPEKHEMY BEAYTCS CIOPHI O TOM, KTO MOXET SIBIIATHCS YYaCTHUKOM IMOJA00HOTO
cornamenus. [lo Hamemy MHEHHIO, corjamieHue o0 yIiaTe aJIuMEHTOB MOXET
OBITh 3aKJOUCHO JIMIIh C YYaCTHUKAMH, OMPENCICHHBIMU Ha 3aKOHOJATEIHLHOM
ypoBHE. [l oOCTambHBIX CYOBEKTOB TMpEJUIaraeTcs HUCIOJIb30BaHUE HE

AJIMMCHTHOT'O COrJlalliCHuA, a, K IIpUMEPY, A0TroBOpa.
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3.3 OTBeTCTBEHHOCTH POAUTE el 32 HEHCIIOJIHEHNe WM HeHajJIexKallee

HCIIOJITHEHHE aJIMMEHTHBIX 00513aTeJILCTB

Kak crmenyer u3 npencraBieHHON KOHUENIMA CEMEMHOM NONUTUKU B PO 110
2025r., cerogus 2,200 mmu nperei, B ToM umciae 400,00 Teic. 175 nereir u3
Maji000eCTICUeHHBIX CeMEH, He TTOTy4YaroT atuMeHThl. B cBeTe coObiThil 2021-2022
roJI0B, TaKMX KaK TMaHIEMUS M DSKOHOMUYECKHW KPHU3WUC, MHOTHE JIUIIAIOTCS
paboThI U JI0XOJT HACEJIEHUSI COKpaIllaeTcss HeCKoJibko pas. [loaTomy rocymgapcTBo
CTPEMHTCSI 00CCTICUNTh ONArONpPHATHBIC YCIOBUS IS 3amUThl nereid. [lpu sTtom
OJTHUM W3 WHCTPYMEHTOB JIJIsl JOCTHKCHUS dTOU IENH SBIICTCS MPUHYAUTEIHHOE
B3bICKaHHE AJTMMEHTOB Ha 00ECIICYCHNUE HECOBEPIIICHHOMETHHX. [13]

BrimensnoxxkeHHas CTaTUCTHKA BBICTYMAeT  SPKUM IPUMEPOM
CYIIIECTBOBAHMUS npoOiemMbl  YIUIATHI ATUMEHTOB  POJUTEISIMU Ha
HECOBEpIIICHHONIETHUX JeTed. I[lpu pacTopxkeHun Opaka JIOCTATOYHO YTO
BO3HHMKAET CHUTyalus, KOTJa OJWH W3 POJWUTENIeH HadyWHAeT TMpeHeOperaTh
WCIIOJIHEHHEM CBOUX OOS3aHHOCTEH M OTBETOM 3a CBOM IMOCTYIIKH, YTO BJICUET JJIS
peOcHKa BO3MOXHOE TMPEKpalIeHUe KaKuX-THO00 OTHOIIEHUH C OJHUM U3
ponuTenel, cTpecc, TCUXOJIOTHUYECKYI0 TpaBMy, a TaKXe HEBO3MOXKHOCTh B
MOJIHOM Mepe YAOBJIETBOPSATH CBOM MOTPEOHOCTH. Takum 00pa3oM, HHCTHUTYT
ATMMCHTHBIX  00S3aTEeILCTB CBsA3aH C NPOOJEMOW B  TMPUBICYECHUH K
OTBETCTBEHHOCTH  3JIOCTHBIX  HEIUIATEIBIIUKOB. B cootBercTBUUM ¢
3aKOHOJIATEILCTBOM O  TPUHYIUTCIBHOM  HUCIOJHCHHH  TMPEAYyCMOTPEHBI
pa3HOOOpa3HbIe METOJABI B3BICKAHHMS C JODKHUKOB 10 amuMmeHTaM. Croma
BKJTFOYAIOTCS: KOH(MUCKAIUS MMYIIECTBA M CPEJACTB, OOpallleHne K HMYIIECTBY,
BPEMCHHOE OTpaHWYCHHE Ha BBIC3] 3a TPAHMILY, BPEMEHHBIC OTPAHUYCHHS B
UCIIOIb30BAHMH ONPEICICHHBIX MTPaB U MHOTHE Apyrue.[38]

[Ipu B3BICKAHWUU aTUMEHTOB CyACOHBIC MPUCTABBI WMEIOT 3HAYUTEIHHBIC

IMOJIHOMOYMA, KOTOPBLIC IIO3BOJAIOT HM IIOJIIYUUTDH I/IH(bOpMaHI/II-O 0 pCaJIbHOM
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(VMHAHCOBOM TIOJIOKEHUH JODKHUKA 10 anuMmeHTaMm. CyneOHbIe TPUCTaBbl MOTYT
3ampalinBaTh cleayronme ceeaeHus [11]:

- MecTa 0pUIIMaTIBLHOTO TPYAOYCTPONUCTBA TOJIKHUKA,

- YpOBEHb 3apa0OTHOM IJIaThl, KOTOPBIA JIOJDKHUK (DaKTHUYECKU

MOJIy4yaeT, Ha OCHOBE JIAHHBIX OT HAJIOTOBOM MHCHEKIMU U TEHCUOHHOIO

dboHna;

- HajM4re 0AaHKOBCKUX CUETOB U CYMMBbI JIEHEKHBIX CPEJICTB HA HUX;

— HaJW4yue KPEOUTHBIX O00s3aTEIbCTB U pa3Mep EKEMECSTYHBIX

IUIATEXKEH 110 HUM;

- COOCTBEHHOCTb B BHUJI€ HEJBUKUMOCTH U aBTOTPAHCIIOPTHBIX CPE/ICTB

10 TAaHHBIM OPTaHOB PETUCTPALUU.

B mnacrosiiee Bpemsi Takue MeEpbl HEIOCTATOYHBI, MOCKOJIbKY OOJIbIIOE
YUCJIO JIIOJEW 3aHAThl OHJAWH-aKTUBHOCTSMH, HWMH CO3[AIOTCA  TPYIIIbI,
MyOJIMYHBIC CTPAHUIIBI U COOOINECTBA JJII TOPTOBIM TOBapaMu, MPEAOCTABICHUS
YCIIYT, BBITIOJTHEHUS Pa0OThI U T. 1.

O6patuM BHHMaHHE Ha TO, 9TO0 D3 «OO UCIIOTHUTEILHOM MPOU3BOACTBE»
YCTAHABJIIMBAET TaKWE JICHEKHBIE TOCTYIUICHUS, KOTOpPbIE HCIOJIb30BaTh
B3bICKAHUE B BHJIC€ aJUMEHTOB Helb3ss (B cooTBerctBuM co cT.101). B
[Tocranosnennu [Inenyma BepxoBHoro cyaa ot 27 anpenst 2021 roga Ne6 naercs
pPa3bSICHEHUE HEMOCPEICTBEHHO O TOM, B KaKMX HWMEHHO OOCTOSITEIhCTBAX
HEyTIaTa aTAMEHTOB MOKET OBITh MMPU3HAHA YBAKUTEIHLHOW MPUIUHOM:

— B paMKax JIaHHOTO IIOCTAHOBJICHMS, HEyIUlaTa ajJMMEHTOB MOXKET

OBITh TIPU3HAHA HETMOCPEJICTBEHHO YBAXKHUTEIHHOW MPUUYUHOMN, €CIIU JIMIO,

o0s3aHHOE  yIUIaYWBaTh  QJMMEHTHI, HE MOXET KOHTPOJHUPOBATh

00CTOATENIbCTBA, MPEIMSITCTBYIONINE HEMOCPEACTBEHHO BBITIATE CPEACTB HA

COJIepKaHMe JIETeH WM HETPYAOCTIOCOOHBIX poauTenei[41];

— aHaJgu3  OTBETCTBEHHOCTHM  3a  HEUCIOJHEHHE  AJMMEHTHBIX

00s13aTeNbCTB WILTIOCTpUpYeT caeayromiee: B 2020r. Op110 npoBeaeHo 168
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TBHIC. UCIIOJIHUTEIBHBIX MPOU3BOJICTB, B KOTOPBIX JOJKHUKU HE BBITTOTHSIIN

CBOM QJIMMEHTHBIE 00S3aTENbCTBA.

Takum 00pazom, MpuUBIEYEHUE K TPAKIAHCKO-IIPABOBON OTBETCTBEHHOCTH
MPUBEJIET K BOCCTAHOBJICHUIO HAPYIICHHBIX MpaB peOeHKa. ['paxaaHncko-paBoBas
OTBETCTBEHHOCTh ycTaHOBIeHa B cT.115 CK P®. Ona HacTynmaer, eciau
ANMMEHTOIUIATEIbIIMK HE TMEPEYUCINI aJUMEHTBl B ONPEACICHHBIM CPOK.
Hakazanue mo JaHHON OTBETCTBEHHOCTH BBIPAXKAETCS B yIUJIaT€ HEYCTOWKU B
pasmepe 0.1 % 3a kaxabli JIeHb NpOCpPoUkH MO0 mTpada, a Takke YOBITKOB, B
cily4yae, Korjja OHM ObUIM MOHECEHBbI ajJuMeHTomnoiaydareseM. OQHAaKO B JaHHOM
BUJIE OTBETCTBEHHOCTH TAaKXKE€ MOXHO PAaCCMOTPETh JIUIIECHUE IPaB POJUTENICH,
npenycmotperHoe cT.69 CK PO®.

B cdepe ycraHaBiuBaHUS OTBETCTBEHHOCTH 3a HEYIUIATy aJIMMEHTOB
CYIIECTBYET IMpoOjeMa OmpeneNieHUs] 3JI0CTHOTO YKJIOHEHHUS OT HCIIOJIHEHHUS
ATMMEHTHBIX 00f3aTeNIbCTB, TAaK KaK JIaHHBIA KPUTEPHUM, KOTOPBIA SBISETCS
CyObEKTUBHBIM, HE YCTAHOBJIEH HHM B YrOJOBHOM, HM B aJMUHUCTPATUBHOM
3akoHogaTeabcTBe. CyneOHasi MpakThKa TPaKToOBaja IMO-pPa3HOMY HEOOXOIUMYIO
JUTUTEILHOCTh YKJIIOHEHHSI W KOJIMYECTBO TNPEAYNPEKICHUM JOMKHUKY O
BO3MOXXHOM  OTBETCTBEHHOCTH.  HekoTropele  Cyabl  YUWUTBIBAIM  JIaKe
HE3HAYUTEIbHBIE WM HEMOCTOSIHHBIE TUIATEXKH CO CTOPOHBI JOJDKHUKA. OIIHAKO,
TeM HE MEHEe, OYEBMJIHO, YTO JUIsl 3aKOHOJATeNs KIIOYEBYIO POJIb UTPAOT HE
TOJIBKO COBEPIICHHBbIE JOJDKHUKOM JEHUCTBUS, HO M €ro Xapakrep U
AHTHUCOIMAIIBHOE TIOBEJICHUE. [14]

Bo3nukaer Bompoc 00 OIEHKE TOBEACHUS JUIla, KOTOPOE, TBITasICh
YKJIOHUTHCSI OT YIUIAThl aTMMEHTOB, BBHIMJIAYMBAET CBOM 0053aTENIbCTBA YACTUYIHO,
B MHUHUMQJIIBHOM OOBEME WIM HEPEeryJIsipHO, CChUIasCh Ha (PUHAHCOBBIC
3aTpynHeHHs. B HbIHENTHE#N cy1e0HOM MpaKkTUKe YacTUYHAs OIjlaTa aJMMEHTOB HE
paccMaTpUBAETCs KaK OCHOBAHHWE [IJI1 OCBOOOXKIEHUS OT aJIMHHHCTPATHBHOMU

OTBCTCTBCHHOCTH.
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B cootBercTBuM ¢ IIpunoxennem Ne 1 «MHCTpyKIus o mporeaype oToopa
rpaxaad P® u npuema JOKYMEHTOB JJisi TOCTYIUICHHS Ha CIYXOy B OpraHbl
BHYTpeHHUX Jen PDy», nocrtanosienneM MBJI Poccun ot 18 uronst 2014 roma Ne
595 "O psane BompocoB mpuema rpaxaaH Poccuiickoit Deaepanuu Ha CIIyx0y B
opranbl BHYTpeHHMX Jaen Poccuiickoit @enepauuun’, B nyHkre 41 ormeudaercs
CIEAYIOIIEE - PEUICHHE O HaJu4YUuu y POACTBEHHHKOB KaHIWJATa CYyAUMOCTH
MPUHUMAETCS MUHAUBUIAYAIBHO (C y4ETOM TaKMX Ba)XXHBIX ACIEKTOB - TSIXKECTb
COBEPILIEHHOTO TMPECTYIJICHUS; - CTEMEHb pPOJICTBA; - XapakTep OOIICHUS U
B3aMMOOTHOIIICHHUI; - 0cOOeHHOCTH Oyaymiel ciryx0b1 B OB/1).[43]

Ha mepBbiil B3rjsia, AaHHOE TMOJIOKEHHWE HE OrPaHUYMBAET BO3MOXKHOCTH
KaHJIUJaTa TMOCTYNHUTh Ha TOCYAAPCTBEHHYIO CIIyKOy, C JpYyrol CTOpPOHHBI,
pelieHre Mo JAaHHOMY BOIPOCY OyJleT HOCUTh CYOBEKTHUBHBIM XapakTep U HE
BCET]a MOXKET ObITh HE3aBUCUMBIM U CIIPaBEUIUBBIM. [IpMEpOM MOXKET CIIyKUTh
pemenne Beicuiero Cyna Poccuiickoit ®@enepaunn ot 27.03.2017 roma mon
Homepom AKIIN17-46, rame paccMaTrpuBalioch aJIMHHUCTPATUBHOE HCKOBOE
3asBJICHUE O MPU3HAHUH HEAEHCTBUTEIbHBIM MyHKTAa 41 KOHKPETHOW UHCTPYKIUU.
OcHoBaHueM JIsl ITOTO 3asiBJICHUS IpaxkaaHka, o0o3HaueHHas kak C., yka3bIBaja
Ha NPOTHBOpEUHME JAaHHOro ImyHKTa cratbe 32 Konctutymuu Poccuiickoit
deneparuu u cratbe 17 denepanbroro 3akoHa oT 30 HosOps 2011 r. N 342-03
«O ciyx06e B opraHax BHyTpeHHUX Aen Poccuiickoit denepannii 1 BHECECHUU
W3MEHCHU B OTIEJIbHBIC 3aKOHOJATENbHbIE akThl Poccuiickonn deneparuny.
Hctuna Taxke cuuTaia, 4To JaHHOE MOJI0KEHUE MO3BOJISIET OTKa3bIBaTh B IPUEME
Ha TOCYJApCTBEHHYIO CIIy)0y O0€3 IOJDKHBIX MPaBOBbIX OCHOBaHMM. JlaHHOE
aIMUHUCTPATUBHOE MCKOBOE 3asBJICHHE OBLJIO YJOBJIETBOPEHO YACTHYHO. Temnephb
JaHHBIA TYHKT VHCTPYKIMM HE TO3BOJIAET OTKa3bIBaTh KaHAWAATY Ha CIyXkOy B
OpraHbl BHYTPEHHUX J€J1 TOJbKO HA OCHOBAHMU [JIaHHBIX O CYJUMOCTHU
POJCTBEHHHKA KaHAUAATA.

Hcxons u3 BBILIEU3TI0KEHHOTO, MOJIAraeTcs, 4TO TaAKOE MOBEACHUE OJHOTO

n3 pozu/ITeneﬁ MOXCT OTpa3uTCA Ha ICHUXOJOIHMYCCKOM COCTOSSHHHU pe6eHKa, a
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TAaK)K€ MPHUBECTH K OINPEACIICHHBIM OrPAaHUYEHUSIM CAMOro  MOJIydaTess
QIMMEHTOB, YTO YKa3bIBa€T Ha JBOMCTBEHHOCTb IAHHOIO HWHCTUTyTa. OmHAKO
TaKasl peNpecCUBHOCTh YCTAHOBIIEHA IOCYAApCTBOM JUIl HHCTUTYTa CyAMMOCTH, a
B c(hepe anMMEHTUPOBAHHUS TAKOE BO3MOXKHO TOJIBKO MPU MPUBJICUECHUHU 3TOCTHOTO
HeIUIaTeNbIIMKa K YTOJIOBHOM OTBETCTBEHHOCTH.

B Hacrosmee Bpemss  oOcykJIaeTcss BaxHas Tema  pa3paboOTKu
TOCY/IapCTBEHHOTO MEXaHW3Ma i1 OKa3aHWs (PMHAHCOBOM MOMOINU JETSIM, YbU
pOIUTENN MO KAKUM-TO MPUYMHAM HE B COCTOSIHUM OOECHEYUTh HEOoOXOaUMOe
comepkanre. Cuurtaercs, 4YTO MNpPOOJIEMYy MOXKHO PpELIUTh Yepe3 CO3JAaHHe
cnenuanbHoro (uHancoBoro ¢gonma. B Poccuu Ha JaHHBII MOMEHT HE CO3/aH
AJIMMEHTHBIA (POHJ, M 001Las CyMMa 3aJI0JKEHHOCTH 10 aJIUMEHTaM MPOJI0JKAET
YBEIIMYUBAThLCSA, YTO O3HAyaeT, YTO Bce OOJblIe JeTel JUIIAKTCA 3aKOHHOU
MaTepuaIbHOW MOAJEPKKH. BMecTo 3TOro mnpaBUTENBCTBO (POKYCHUPYETCS
UCKIIFOUNTEIIPHO Ha YKECTOYEHUH PENPECCHBHBIX MEp BO3JEHCTBHS Ha

JOJDKHHUKOB, UTHOPUPYA aJIbTCPHATUBHBIC ITOAXOABI.
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3akJIroueHue

[Ipu ucciaenoBaHuK TaHHOW T€MbI, OBbLJT OCYIIECTBICH KOMIUICKCHBIA aHAN3
MHCTUTYTa alIAMEHTHBIX 00s3aTenbCcTB. B gaHHON paboTe pacCMOTpEeHbl U3Y4YECHBI
MOHATUSl «AJIMMEHTBD» M «COJAEPKAHHUE», PACCMOTPEHBI OCHOBHBIE NPU3HAKU
WHCTUTYTa  AJUMEHTHBIX  OTHOIICHUI. [Ipoananu3upoBaHO  IMPaBOBOE
PETYIMPOBAHNE WHCTUTYTA aJTUMEHTHBIX OOS3aTENhCTB B CHCTEME HOPMATHBHBIX
paBoBBIX akTOB Poccuiickoit deaepannu, a Takke 3a pyoekoM, ObUTH BBISIBIICHBI
npoOeibl  3aKOHOJIATENIbCTBA, TPEOYyIOIIMEe MPABOBOTO paspenieHus. V3ydeHsl
npoOJIeMHBIE BOMPOCHI B3BICKAHMS AJTMMEHTOB KaK B JIOOpPOBOJILHOM, TaK U B
CyleOHOM TIOpsJKEe U MpobiieMa MPUBICYEHUS K OTBETCTBEHHOCTU 3a HEYIUIATY
aJTMMEHTOB.

[IpoBeneHHOe  HCClEIOBAaHUE  IO3BOJUIO  OOHAPYXUTh  CIEIYIOIINE
HEpEIIEHHBIE BOIIPOCHI U MPEITIOKUTH BAPUAHTHI UX Pa3pEIICHUS:

— OTCYTCTBHUE YCTAHOBJICHHOTO YpPOBHS ~MHUHHUMaJIbHON  CyMMBI

anmumenToB. [IpencramisieTcss menecoodpa3HbiM 1onodHUTh cTaThio 81 CK

P® nonoxeHneM 0 TOM, YTO MUHAMAJIbHAS CyMMa AJIMMEHTOB C €KETOJHON

WHJIEKCAllUe JOJDKHA OBITh MNpUBS3aHA K MPOKUTOUYHOMY MHUHUMYMY

pErvoHa C IEeIbI0 00eCTeUeHUs] TapaHTHil EeTSIM HE TOJbKO (HU3HUYECKOTO

BBDKMBAHUS, HO U MOJHOIIEHHOTO UX pa3BUTHUA. /J[aHHOE MOJ0KEHUE JOJIKHO

OBITh HEOTHEMJIEMBIM YCIIOBUEM, KOTOPOE HEJIb3SI U3MEHSTh HU 110 PEIICHUTO

CTOpPOH, HU CYyJa,

— BOIIPOCHI AJTMMEHTHBIX IJIATEeKEW Ha COBEPIICHHOJETHUX JIeTel 10 23

JIET, KOTOphbIe y4yaTcs Ha OYHOW (opme OOydeHUs, HE YpEryJIUpOBaHBI.

[Ipeacrasnsiercs nenecoodpasusiM 3akpenuth B ¢1.81 CK P® nonoxenwue,

oOsi3pIBarONlee  pPOAUTECH BBIIUIAYMBATh AJMMEHTHBIE IUJIATeKU Ha

COJICp’)KAaHUE COBEPIICHHOJETHUX JeTel 10 23 JeT Npu YCJIOBUHU, YTO

JaHHBIE JIETH 00y4YaroTCsl Ha OYHOM (popMe OOyUeHUS;

— CJIO)KHOCTH B B3BICKAHHMH AJIMMEHTOB C JOJKHUKOB, CKPBIBAFOIIUXCS

3a pyOeKOM TIO TPUYHHE OTCYTCTBUSI MEXAHU3MOB MEXIYHAPOIHOTO
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corpynandectBa. [lpeacraBmsieTcss 1enecooOpa3HbIM, MPUHATE B PO
KonBeHIIMIO 0 MEXIyHApOJHOW CHUCTEME B3bICKaHUSI aJIUMEHTOB C IIEJIbIO
oOJieryeHrss TPAHCTPAHUYHOIO B3BICKAHUS AJIMMEHTOB B ClIydasX, KOTIa
JNOJDKHUK CKpPBIBA€TCSl 3a TpaHUILE — JaHHOE pEIICHUE IO3BOJIUT
rapaHTUPOBATh 3AlIUTY MPAB U UHTEPECOB HECOBEPILICHHOJETHUX JeTel (B
HE3aBUCUMOCTH OT MECTa UX MPOKUBAHUS);

— B P® cucrema anmMeHTHBIX 00s3aTeNbCTB MeHee 3(dekTuBHA, IO
CPaBHEHMIO C 3apyO€XKHBIMU CTpaHAMH, YTO MPUBOIUT K HEIAOCTATOYHOM
NOJJICP)KKE JIeTed, a TakkKe K HX MaTepuajbHOMY HeOJIaromnoiayyuto.
Pemienune:  yxxecToueHHe  Mep  OTBETCTBEHHOCTH  JUISi  3JIOCTHBIX
HEIUIaTeNbIIUKOB (110 TPUMEPY 3aMaJHbIX CTpaH) — MPUOCTAHOBJICHUE
BOJIUTENIbCKUX TIPaB U 3alpelieHue BbI€3/la 3a TPAHUIy B COOTBETCTBUU CO
cratbeit 67.1 @3 ot 2 okTa0psa 2007 roma Ne229 «OO0 UCHOJIHUTEIHLHOM
IPOU3BOJICTBE»; BBEJICHHUE OrPAHMYECHUN B OTHOIICHHH JIOJDKHUKOB [0
QTUMEHTHBIM 00sI3aTE€NIbCTBAM, — 3alpeT 3aHUMaTh OIMPEJICIICHHbIC
TOJKHOCTH;

- OTHOCHUTEJIBHO YCIIOBHI M MOPSJAKA MOJa4d UCKOBBIX 3asIBIICHUN TPHU
HaJIMYUW COIJIallleHUus1 00 yIulaTe aJuMEHTOB, OTMEUYaeTCsl OTCYTCTBHUE
YEeTKUX  3aKOHOJATENbHBIX  TOJIOKEHuH. BaxHo  cdhopmymupoBarth
KOHKPETHBIE TMpaBHWJIa B3bICKAHUS AJTUMEHTHBIX IUIATEKEH, NMPU HAIWYUU
yKa3aHHOTO OTJIAllleHUs. CINOoco0 TMoJa4Yd HCKOBOTO 3asBJICHUS (BO
n30eKaHWe 3aKOHOJATENbHOW KOJUIM3UM ¢ O00€CleueHus YETKOCTH W
CIIPaBEIJIMBOCTH B IIPOIIECCE B3BICKAHUS AJTMMEHTOB);

- CYILIECTBYET HEOMNPEICIEHHOCTh B OTHOIICHUH CYOBEKTHOTO COCTaBa
corjamieHusi 00 yriaTe aTMMEHTOB Ha COJEP>KaHHE HECOBEPIICHHOJIETHETO
pebenka.  [Ins  pemieHuss ~— AaHHOW — MpPOOJIEMbl  MPEACTaBISIETCS
neaecooOpasHeiM - chopmynupoBath cratbio 99 CK PO crnepyromum
obpazom: CornamieHde o0 yIiaTe ajiuMEHTOB €CTh COIJIAIlICHUE JIuIa,

KOTOpBIﬁ 00s13aH yiuiadynBaTb aJIMMCHTBI, a4 TaKXKCE JIMIIA, 06JI8,I[8,}OH.ICI‘O
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npas,

IIPaBOM IOJIy4YaTh HEMOCPEICTBEHHO OT HEr0 aJUMEHThl B paMKax 3aKOHA,
KOTOpPO€ yCTaHaBIMBAET pa3Mepe, a Takke BapuaHT (Crocob), U Kpome
TOTO, PEXUM YIUIATBl aJUMEHTOB. OT HMMEHH JMI, HE SBISIOLIUXCS
JIeeCioCOOHBIMH, COTJIAIIEHUE MO YIJIaTe aJMMEHTOB 3aKII0YaeTcsl HX
3aKOHHBIMU MPEACTABUTENSAMU. JIHIa, KOTOpBIE SBISIOTCA HE IOJHOCTHIO
J€ECIIOCOOHBIMU, 3aKIIIOYAIOT aJTUMEHTHOE COTJIAIIEHHE HEMOCPEICTBEHHO C
corJiacHsi MX MpeICTaBUTENEH (3aKOHHBIX);

- B HACTOSAILEE BPEMsI OTCYTCTBYET TaKOM rOCYAapCTBEHHBI MEXAHU3M,
KOTOpPBIN ObI 0OecrneunBai (PUHAHCOBYIO MOAJIEPIKKY HECOBEPIICHHOIETHUX
JeTel, YbM 3aKOHHBIC MPEACTaBUTENN (POAUTENIN) HE OOECIEYMBAIOT HX
JOJLKHBIM 00pa3zoM. OTHUM U3 IpeUIaraéMbIX pPeLeHUH SBISETCS CO3AaHNe
rocyJapCTBEHHOro aJuMeHTHOro Qonna. Ilpu co3zganum ganHoro ¢onnaa
MOSIBUTCA JIEWCTBEHHBIM MEXaHU3M COOJIOJECHUS BAXKHEWUILMX TapaHTUH, B
YaCTHOCTH,  €XEMECAYHBIX  BBIUIAT  CyMMy  Ha  COJEp)KAHHE
HECOBEPILIECHHOJETHETO, U TOCHOJIEPKKHM B BOCIHTAHMM JETEH 3a CYeT
rocOro/pkeTa Ha BpeMs IOKa OTCYTCTBYET MOMOIIb POJUTENS, SABIISIOIIErOCs
ATMMEHTOOOS3aHHBIM.

[Ipeasiaraemble 3aKOHOAATENbHbIE M3MEHEHUs, HAIpPaBJICHHbIC Ha 3aLIUTY

WHTEPECOB JIMI[, KOTOphle TpeOyIoT coJepXaHus, B YaCTHOCTH,

HCCOBCPIICHHOJICTHHX

— BHeCTH B MyHKT 2 ctatbhu 24 CemeitHoro Koxexca P® mosoxenue,
KOTOpO€ O0OsI3bIBAET Cyl B OOCTOSITENBCTBE, MPUBEJACHHOM B IYHKTE |
0003HAYEHHOM CTAaThbU B YaCTU, KOTOpPasi OTHOCUTCS HECOBEPIIIEHHOJETHUX,
Ha3HayaTh AJUMEHThl B HE3aBUCUMOCTH OT TOTO, €CTh JIU CO CTOPOHBI
Cymnpyra JaHHOe TpeOOBaHWE WIIM HET, C KOTOPBIM OcTaercs pebeHok. B To
e BpeMsl BaXKHO, YTOOBI HE OBLJIO CBA3aHO C HAJTMYUEM UJIH K€ OTCYTCTBUEM
CIIopa O JETSIX HAa3HAYEHHUE aTUMEHTOB. /{711 MUPOBOIrO Cyabu U PAlOHHBIX
CyAOB JOJDKHO CTaThb HEOTHEMJIEMBIM HA3HAYCHUE aAJMMEHTOB HA JIMI]

HECOBCPIICHHOJICTHHX. [Tomumo YXKE IIPUBCACHHLIC W3MEHECHUMN
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nenecoodpasno BHectu nonpasku B ['TIK P®. JlomoaauTenbHO HEOOXOAMMO
3aUKCUPOBaTh TaKyl OOS3aHHOCTh CyJa M B OTHOILIEGHUHU CYIIpyra, y
KOTOPOTO €CTh IPaBO HEMOCPEACTBEHHO Ha TOJYyYEHHUE COJEPKaHUS OT
MHOTO CYINpyra, T.€. CyJOM JOJDKEH YCTaHaBIMBATbCA pa3Mep JaHHOIO
coJiepKaHus, U KpOME TOT0, CyJl JOJDKEH €ro Ha3HAYyuTh B HE3aBUCHUMOCTHU
OT TOTO, €CTh JIU TPEOOBAHKE UIIK OHO OTCYTCTBYET;

— B mnyHkre 3 cratbu 80 CemeitHoro koaekca P® 3aMeHUTH
00s3aHHOCTBIO TPaBO, KOTOPOE€ HMMEET OpraH ONEKM U NONEUYUTEIhCTBA
(IpaBO MPEaBSABIATH HCK) B OTHOIICHWHM B3BICKAHHUS aJIMMEHTOB K
opUIUAIBHBIM TPEACTABUTEIISIM - POAUTENSIM JAETEHl, B Ciiyyae, €Clii HET
COTJIAILLICHUS] POJMUTENICH KacaTeIbHO YIUIaThl aJJUMEHTOB, a TaKXkKE €CIIh HE
OBLJIO MPEIOCTABICHO COOTBETCTBYIOIIEE COJEpkKaHUE AETsIM A0 18 ier.
Takum  00pa3oM  opraHbl OMNEKHM W  TONEYUTEIbCTBA  MOJyYaT
JNOTIOJIHUTENIbHBI ~ CTUMYJ ~ OCYHIECTBIIATH  B3bICKAHME B TeX
00CTOSITENBCTBAX, KOTJAa OHU MONYy4aroT MH(OpMAaIuio, 4YTO PeOCHOK, HE
pocturmmii 18 1er, He Noly4yaeT COOTBETCTBYIOLIEIO COJEpPKAaHMS, B
paMKax yHOMSIHYTOTO 3aKOHA, MO MPUYMHE TOr0, YTO €ro POAUTENbh HE
JKeJIaeT MoAaBaTh UCK O B3bICKAHWU AJIMMEHTOB,

— 3aMEHHUTh MpaBo oOpamieHusi B cya (¢ TpeOOBaHMEM O B3BICKAHUU
ATMMEHTOB), KoTopoe 3akperieHo B cT.160 CK P®, 00s13aHHOCTBIO, a TaKKe
YCTAaHOBUTh Ha 3aKOHOJATEIbHOM YPOBHE OTBETCTBEHHOCTh 3a: - OTKa3
ponUTEeNs, KOTOPBIA TMPOXKHUBACT C PEOCHKOM (HECOBEPIIEHHOJIETHUM
JUIOM), OT COJIepPKaHUSI HECOBEPUICHHOJIETHETO JIMIIA; - OTKA3 POJUTENS OT

O6paHlCHI/I$I B Cya WK OT 3aKJIIOYCHUA AJIMMCHTHOI'O COIJIallICHUSI.
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