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AHHOTALIUA

AKTyalbHOCTh HCCIEIOBaHUs. B CBSI3M C yIydllIEeHUEM MaTepUaIbHOTO
OJlaronoyiyuusi Tpax<JaH, CKJIaJbIBAE€TCA CHUTyalus, TMpU KOTOPOH  MEXKAY
POJCTBEHHMKAMHU HACJEI0JaTelisi BO3HUKAIOT BOMPOCHI, Kacarolluecs paszjenia €ro
uMyliecTBa. JlaHHas cuTyauus SIBJISIETCA aKTyalbHOW HA CETrOAHSAIIHUN AeHb. [lpum
pa3zene UMYIIECTBA MEXAY HacleJHUKAMM 3aBEIIaHHE 3a4acTyl) CTaHOBHUTCS
MIPUYUHOM JJIsI CYJIeOHBIX UCKOB.

[enb 1 3amaun ucciaeaoBanus. Jlannas paboTa UMEET CBOEH 1ETbI0 KOMILIEKCHOE
TEOPETUYECKOE OCMBICIICHUE BOITPOCOB O COBMECTHOM 3aBEIIIAHUH CYIIPYTOB. 3ajauaMu
pabOThI SIBISIOTCS:

— MHccnenoBaHne MpaBOBOM MOPUPOJABI  3aBEIIAHUS KAaK  OCHOBAaHMS
HACJIeJOBaHHUS;

— OmnpeneneHre MOHATHS 3aBEIIAHUS;

— H3yuenue GpopMbl 1 TTOPSAIKA COBEPILICHMS 3aBEIIaHUS;

— HWccnenoBanue moHATHS, (GOPMBI U TOPSAKA COCTABJICHUS COBMECTHOTO
3aBelllaHUs CYNPYTOB;

— BelgBieHue mpoOiieM, BO3HHKAKOIIUMX TNPH H3MEHEHWHM, OTMEHE U
WCMOJIHEHUHA COBMECTHOTO 3aBEIIAHUS CYTIPYTOB.

Crpykrypa pabotel. PaGora cocToMT H3 BBEACHHUSA, B KOTOPOM YyKa3aHa
aKTyaJIbHOCTh MCCJICAOBAHUS, TIOCTABJICHBI 11€JIb M 33/1a4d JTAaHHOW pabOoThI, TpEX TJIaB,
B KOTOPBIX M3y4YEHBI OOIIME MOJOKEHHS O 3aBEIIAHUU KaK OCHOBAHUM HACIIEIOBaHMUSI,
a TaKXe€ pacCMOTPEHA XapaKTepUCTHKAa COBMECTHOTO 3aBECIIaHHSl CYIPYTOB,

3aKiroueHust u oubnuorpaduueckoro crnucka. O0muii 00beM padboTsl — 47 cTpaHull.
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BBenenue

Jlannas numioMHasi paboTa MOCBsAIEHA MHCTUTYTY HacjeAoBaHus. B Hacrosiee
BpeMs JaHHAs TEMA SIBJISIETCA OAHOW M3 aKTyaJIbHBIX TEM IPa)KIaHCKOTO MpaBa.

Camo HacnenoBaHue OepeT CBOE Hayaso ellle ¢ CeMEeHHO-POJOBBIX OOIIMH. B TO
BpeMsi He ObLJI0 COOCTBEHHOCTH KaK TaKOBOM, MTOCJIE CMEPTH UMYIIECTBO MEPEABAIOCh
CEeMbE€ HacJea0JaTeNsl, poay WiIH Bceil obmuHe. 3HayalbHO O 3aBENIaHUU HE LU0 U
peuu, BCE€ HACIEIOBAIIOCH 10 3aKOoHY. IlocTeneHHO BO3HMKaNA UAES O MOKU3HEHHOM
BOJIEU3BSBICHUN COOCTBEHHHKA U OJIHUM U3 TAKHX PACIOPSHKEHHUIN ObLTO MOCMEPTHOE
PacHopspKEHHE O pas3zelie UMYLIECTBA MEXAY JEThMU.

Ho tak kak nereil B ceMmbsix ObUIO MHOro, TO 3Ta Hjes moreprena kpax. B
OyIylleM HacIeAHUKOM BBICTYIAJ TOJBKO CTAPIIUMA ChIH. Y HEKOTOPBIX HAPOAOB ObLIa
OTOBOpPKA, TaK HAa3bIBA€MbIl 3aBEIIAaTENbHBIN OTKAa3, CTAPIIMI CBIH JOKEH OBbLI
00eCceYnTh KaXKI0r0 MJIaJIIIero Opata KOHEM U OPYKHUEM.

B ampene 1918 roma pexpetom «0O6 otmene HaciuenoBanus» PCOCP
HacienoBanue Obi10 oTMeHeHO [9]. CornacHo atomy HITA Bc€ HacinencTBo nmepexouiio
B ipaBo cobctBeHHOCTU PCOCP. Hukakoil pa3HHLIbI MEX1y pPOJAHBIMU U BHEOPAYHBIMU
JNeTbMH HE ObLIO, KaXXIOMy HACJIEIHUKY Iojaraiach A0jds W3 umyunlectBa. Ecnu
HACJEeIyeMOIro MMYILIECTBA OCTABAJIOCh HEAOCTATOYHO, TO HAMOOMBIIYIO JOJIIO
noJIy4yaJid HanboJiee HyX/1atoIIHeCs YJIE€Hbl CEMbH YMEPIIETO.

Cnyctss 4 roma B 1922 rogy HMHCTHTYT mpaBa ObUI BHOBH BBEICH, HO C
onpeeIeHHbIMU OroBOpKaMH. Tak 00111asi cyMMa HacjeACcTBa He MOrJia npeBbimaTh 10
000 30s0TbIX py0seit [10]. Crycts Bpemst 3TO orpaHudeHue ObLIO CHSTO.

C 1 mas 2002 roga BCTynaeT B CUIIy TpeThbs 4yacTh I 'paxknanckoro Konekca, B
KOTOPOM BEeCh ISTHIN pa3/ien MOCBSIIEeH HACIeACTBEHHOMY NpaBy. Pasznien pa3zieneH Ha
5 raB, KaX/abli U3 KOTOPBIX pacCKa3bIBaeT O HACIEACTBE, @ UMEHHO:

- 61 I'maBa. O01IME MOJIOKCHHS O HACJICIOBAHHH;
- 62 I'maBa. HaciegoBanue 1o 3aBeliaHUIO;
- 63 I'maBa. HacnenoBaHue 1o 3aKoHy;

— 64 I'nasa. [IpuobpeTeHue HacneaCTBa;



- 65 I'maBa. HacnemoBaHus OTAEIbHBIX BUAOB HMYyIecTBa [8].

B03MO0HOCTB 3aBEIIATh CBOE UMYILIECTBO HA CIy4Yaid CMEPTU — 3TO HATJIAIHBIN
pUMeEp pealin3allii OY€Hb BAXKHOTO CYOBEKTUBHOI'O UMYIIIECTBEHHOTO MpaBa rpaxaaH
0 PACMOPSIKEHUIO CBOE COOCTBEHHOCTHIO.

Tombko ¢ 1 wmrons 2019 roga B I'pakJaHCKHII KOJIEKC BBEIM COBMECTHOE
3aBelanue cynpyros. O0 3TOM M MOMIET peyb B JaHHOM TUTIIIOMHOM padoTe.

Buecennbsie ®denepanbubiM 3akoHOM OT 19.07.2018 1. 0 217-®3 «O BHeceHuuU
M3MEHEHUN B CTaThio 256 4yacTU MEPBOM M YacTh TPEThIO ['pakIaHCKOTO KOJeKca
Poccuiickonn ®denepanun» W3MEHEHHS HACIIEICTBEHHOE 3aKOHOJATENILCTBO, KOTOPHIE
KaCaroTCsl BBEJICHUS HOBBIX CITIOCOOOB PACTIOPSKEHUSI UMYIIIECTBOM Ha CIIy4ail CMEpTH,
a IMEHHO COBMECTHOT'O 3aBeIIaHus, BCTYIIU B cuity ¢ 1 mronst 2019 T [20].

B Hay4yHOU nuTeparype cerdac 3TOT BOIPOC SBJISETCS MOIYISAPHONM TEMOM IS
00CYyXJEeHHs, YTO OOBSCHSETCS, BO-TIEPBBIX, OE3yCIOBHOW HOBU3HOM JIAHHOIO
MHCTUTYTA JJIs1 OTEUECTBEHHOTO HACJIEACTBEHHOTO MPaBa, @ BO-BTOPBIX, YPE3BBIYANHOU
JJAKOHUYHOCTBIO 3aKOHOAATEIS [IPU €TO PEryIUPOBAHUM.

AKTYyaJIbHOCTh HCCIENOBaHUSA. B CBA3M C YIy4IICEHHEM MaTEpHATBLHOIO
Onmaromoiyuus TpaxJaH, CKIAIbIBA€TCS CUTyalusi, MpPH KOTOPOH  MEXKIy
POACTBEHHMKAMM HACJIENOAATENS] BO3HHMKAIOT BOMPOCHI, KACAIOIIMECS pa3leia ero
uMyliecTBa. JlaHHasg cuTyauus SIBJISIETCS aKTyaJbHOM Ha CErOAHAIIHUN AcHb. [Ipu
paszene UMYIIECTBA MEXAY HACIEOHUKAMHM 3aBEIIaHUE 3a4acTyl0 CTAaHOBUTCS
MPUYUHOM 1J1sI CyJIeOHBIX UCKOB.

Llenb u 3amaun ucciaenoBanus. JlanHaas paboTa UMEET CBOCH I1€JIbI0 KOMIUICKCHOE
TEOPETUYECKOE OCMBICIICHHE BOIIPOCOB O COBMECTHOM 3aBEIIaHUU CYTIPYTrOB. 3aa4yaMu
pabOTHI SIBISIOTCS:

— HccrnenoBanue 1paBOBOM MOPUPOABI  3aBELIAHUAS KAK  OCHOBaHUA
HaCJICIOBaHUS;

— OrmnpeneneHue NOHATUS 3aBEIIAHUS;

— W3ydenne GopMbl 1 TOPSIKA COBEPIIICHUS 3aBEIAHUS;

— MHccnenoBanue noHsTHs, (GOpMbI U TOPSJIKA COCTABIEHUS COBMECTHOTO

3aBelLIaHus CYIIPYyTOB;



— BeigBnenue npoOieM, BO3HUKAMOIMIMX TMPUH HW3MEHEHUH, OTMEHE W
UCITOJIHEHUH COBMECTHOTO 3aBEIIaHUs CYTPYTOB.

OOBEKTOM JaHHOU pabOTHI ABJISICTCS COBOKYITHOCTD YPETYJIMPOBAHHBIX HOPMAMH
npaBa OOIIECTBEHHBIX OTHOIICHUMN, BO3HUKAIOIINX MPU COCTABICHUU M UCIIOJHECHUU
COBMECTHOTO 3aBEIlIaHUsI CYIIPYTOB.

[IpenMeToM WHCClEeIOBaHUSI CTalld OCHOBHBIC H3MEHEHMS, Kacalolluecs
3aKOHOJIaTEILCTBA O COBMECTHOM 3aBEIIAHWU CYINPYTOB, a TaKXKE TEOPETUUYECKHE
B3TJISIJbI, CBSI3AHHBIE C OIPEIENICHUEM XapaKTEPUCTUKU COBMECTHOTO 3aBElaHUs
CyIIpYTOB.

MeTononorudyeckas OCHOBA BBIITYCKHON KBaTU(UKAITMOHHON paOOThl BKIFOYAET
B ce0s1 aHAIM3 PAa3IUYHBIX 3aKOHOJATEIbHBIX U HOPMATUBHO-TIPABOBBIX aKTOB. TaKkxke,
B XOJIC HCCIEJOBaHUS HaMH OBbUIM TMPUMEHEHBI TaKHWE METOJbI HCCIEAOBAHMS, Kak
HOPMATUBHO-IOPUINYECKUN, (HOPMATBHO-IOPUIUIECKUNA, CPAaBHUTEIBHO IIPABOBOM,
CHUCTEMHO-CTPYKTYPHBI W mpouyue (MPUMEHEHUE JaHHBIX METOJOB IO3BOJIIIO B
MOJIHOM MEpe pacCMOTPETh MPEAMET UCCIEN0BaHUs, OHATh U MIPOAHATIU3UPOBATH €T0
LEJTOCTHOCTh U YHUKAJIbHBIC PU3HAKH ).

B nporiiecce uccnenoBaHusi UCMOIb30BAINCH HAYYHBIE TPYIbl OTECYECTBEHHBIX
YYEHBIX, pa3IM4Hble MOHOTpaduu POCCUNCKHUX JEATeNIeH HayKd, a TaKkKe ydeOHbIe
nocoOusi KBaTU(pUUMPOBAHHBIX aBTOPOB IO BbIOPAHHON TeMe, B YACTHOCTU PabOThI
Kpamenunnukosa I1.B., LpiOynbckoit A.J[. u aApyrux, Takke pa3inyHble Hay4yHbIE
TPY/Ibl POCCUHCKUX aBTOPOB: y4eOHbIE TTOCOOUS, HAyYHbIE MOHOTpa(HH, CTaThbH U T.].

HopmatusHoi OCHOBHOM VCCIIEOBAHUS BBICTYITHJIN pa3InYHbIE
3aKOHOJIaTEeNbHBIE aKThl B O0OJIACTH TIPABOBOTO PETYJIUPOBAHHUS COBMECTHOTO
3aBEIIaHUsl CYNPYyroB B  COBPEMEHHBIM mepuoja. B yacTHocTH, TakuMu
3aKOHOJATENbHBIMU aKkTamu ABJIAIOTCA: Konctutynusa PO, ['paxnanckuii konexkc PO,
denepanbHbli 3aK0H «O BHECEHUM M3MEHEHUMN B CTaThio 256 4acTh MEpBOM M 4aCTh

TpeThio [ paxmanckoro konekca Poccuiickon denepauun» u Ipyrue.

I'naBa 1 I'pa:kaaHCcKo-npaBoBasi CyIIHOCTH 3aBeLIAHMS



1.1 UcTtopusi Bo3unkHoBeHus 3apemianuss B CCCP

3aBeniaHue — 3TO IPaMOTHO COCTABJICHHBIN JTOKYMEHT, 3aBEPEHHBIN HOTapUycC Ha
cily4ail cMepTu Hacieaoaaresnsd. JJOKyMeHT, B KOTOPOM YE€JIOBEK PaCIoOpsKAETCa CBOUM
MMYIIECTBOM TI0CJI€ CBOEH cMepTH. Byib 3TO nepexoa COOCTBEHHOCTU POJCTBEHHUKAM,
NOCTOPOHHMM JIFOJISIM HJIU K€ TOCYIapCTBY.

Kaxip1it yenoBek 3a7aeTcsi BOIPOCOM, UTO K€ MOCIIE HETO OCTAHETCS €0 OJIM3KUM
monsm. WUcropus 3aBemanus B CCCP Hauvanach ¢ Jlekpera 00 oTMeHe Hacleq0BaHuUs,
npunatoM 27 ampens 1918 ropa. [ekper cocrosnm u3 12 crareil, OCHOBHOW MOCHLI
KOTOPBIX OBLIT B TOM, UTO YMEPIIHI O0Jbllle HE M3JIaraeT CBOIO MOCIIETHIOK BOJIO, BCE
€ro UMYLLIECTBO, 32 UCKIIOUYEHUEM HEOOIBIION JT0JIH, IEPEXOIUT B PABO COOCTBEHHOCTH
PC®CP [11].

«Jlmst OIM3KUX pOACTBEHHUKOB MoJaraiach omnpeneneHHas nons. Ho cioywanock
TaK, YTO UMYILIECTBA HE XBATaJO IS BbIICIECHUS BCEM PaBHOM JI0JIM, B IEPBYIO OUYEPEIb
yAOBIIETBOPSUTH HauboJiee HyX AAroImxcs» - ropopuiiock B cT. 3 Jlekpera BIIUK «O06
OTMEHe HaciemoBaHus» [11].

Taxoke He OBIJIO HUKAKOTO Pa3Iudusi MEXKIY POAHBIMA U BHEOpPAUHBIMU JETHMH,
YCBIHOBJICHHBIMU W TIPUEMHBIMH JI€TbMU, BCE MPUPABHUBAIUCH K POJCTBEHHUKAM IO
POUCXOXK]ICHUIO.

[Tocnenusis BoJisi yMEpIIEro, KOTopas ceiluac HapeKaeTCsl 3aBEIIaHNeM, HE HMEJIO
HUKAaKON FOPUIWYECKON CHJIbL. 3aBEIIAHUE HE CUUTAIIOCh OCHOBAHMEM ISl MEPEXO0ja
UMYIIIECTBA BHIOPAHHBIM JIMIIAM, MHTEPECHl HACIEJO0JaTesl W HACICAHUKOM HHKOEM
00pa3oM He 3aIUIIAIINCh.

Bc€ umytiectBo nepexoausio B MecTHbIA COBET, KOTOPBIN U My OIMKOBAJ CBEJICHbS
0 CMEpTHU T'Pa)KJaHWHA U HAMPABISIO MUCBMO BCEM HACJEJHUKAM, UMEIOIMM IPaBo Ha
UMYIIECTBO, KOTOpPhIE B TEUEHUM Tofa AOJDKHBI OBUIA SIBUTHCS JJISI TOJYYEHUS
cozepxaHusi U3 uMmyuiectsa. Ecnu ske nocneHue He SIBUIUCh B HA3HAYEHHBIN CPOK, TO
OHU JIMIIAIACH MPaBa Ha MOJTYUYECHHUE COJICPKAHUS.

Kak u B moboM HOpMaTuBHO-TIpaBOBOoM akTe B Jlekpere «OO0 oTmeHe

HACJIeIOBaHUs» OblJla OTOBOPKA, B HEM TOBOPUTCS «ECIU HMMYIIECTBO YMEPIIETO HE



NPEBBIIIAET JIECATU ThICAY pyOJiel, B YaCTHOCTU COCTOUT M3 YCaJbObl, JOMallHEH
00CTaHOBKM U CPEJICTB ITPOU3BOJICTBA TPYJIOBOTO XO3SIMCTBA B TOPOJI€ WM JEPEBHE, TO
OHO MOCTYNAET B HEMOCPEACTBEHHOE YIIPABIICHUE U PACIIOPSKEHUE UMEIOIINXCSI HATTUIIO
cynpyra u poJCTBEHHUKOB, NepeuncieHHbIX B cT. |l gexpera. [lopsamok ynpasieHus u
pPacIoOpsKEHNSI UMYILIECTBOM YCTAaHABIMBAETCS IO COMVIAIICHUIO MEXIY YKa3aHHBIMHU
CYNPYroM H POJCTBEHHUKAMH, a B CIIydae CIiopa MeX Iy HUMH - MECTHBIM cyom» [11].

Hexpet ot 22 anpens 1918 rona umen cBOO IOPUIUYECKYIO CUITY HE0JITO, YKe 22
Mmas 1922 roma Bcrymaet B cuity HOBBIH [{ekper. HazbiBancs on «O0 OCHOBHBIX YaCTHBIX
MMYLIECTBEHHBIX TIpaBax, npusHaBaeMbix PCOCP, oxpaHsSeMbIX €€ 3aKOHaMH U
samumaemMbix cygamu PCOCP» [8]. CympyramMu u npsMbIMH POJCTBCHHUKaMH BHOBb
OBLIO MPUOOPETEHO MPaBO HACIEAOBATH U MO 3aKOHY, U 110 3aBEILIAHMUIO.

CTouT OTMETUTH, YTO B CBOMX IIPaBaX Ha 3aBEIIaHUE M HACJIEIOBAaHUE TPaKIaHE
MMEIOT paBHBIE MpaBa W OOSI3aHHOCTH, HE3aBUCHUMO OT I10J1a, PacChl, HAIIMOHAIBHOCTH,
MPOUCXOXKIACHHS U COLUAIBHOTO TOJIOKEHUS. 3aKOH MPHUJICPKUBACTCS PABHOIIPABUS B
BOIIPOCaX O HACJIEIOBAHWM, IUCKPUMHUHAIMS [0 TIOJIOBOMY IIPU3HAKY SIBJISIETCS
HEJIOIyCTUMOM.

Takum 06pa3zom, OCHOBOIIOIAralOIUM HOPMATUBHO-TIPABOBBIM aKTOM JIJIs pa3ziena
«Hacnencrsennoe npaBo» I'paxknanckoro kojgekca PCOCP crano nonoxxkeHue aekpera
BIIMK ot 22 mas 1922 roxa [10].

CoBeTckoe 3aKOHOAATENbCTBO TapaHTUPOBAJIA HACIEAHUKAM BO3MOXKHOCTH B
JAIbHENIIIAM TIOJIb30BATHCSA M PACTIOPSIKATHCS MUMYIIECTBOM, KOTOPOE AOCTAJIOCh UM
MyTeM HACJIEI0BAHUSI, TEM CAMbIM CITIOCOOCTBOBAJIO OBBINICHUIO X MAaTEPHAIIBHBIX OJ1ar
U JaBajio BO3MOXKHOCTh Ha COXpaHEHUsS 3a HUMH, MpaBa COOCTBEHHOCTH, BO3MOXKHO,
BAYKHOW LIEHHOCTH, NIEPEXOISIIUN 10 HACIIEACTBY.

Taxke WHCTUTYT HACIeJOBAaHUS CIOCOOCTBYET YKPEIUICHHIO CEMbH, BEIb
OCHOBHBIMH HACJEJHUKAMU BCETJa CUUTAINCH OJivbKaliiue poAcCTBEHHUKH. HykHO
MOHUMAaTh, YTO Opak B COBETCKOE BpPEMs, 3TO HCKPEHHEE M HaBsI3aHHOE >KEJIAHWE
MY>KUMHBI ¥ )KEHITUHBI CO3/IaTh STYEHKY OOIECTBA, OCHOBAHHOE Ha B3aUMHBIX UyBCTBAX,

HO HE KaK H3-3a ACHCKHBLIX BOIIPOCOB, HpO6HCM C (bHHchaMI/I, OAHHUM CJIOBOM



KOJIMYECTBO (PMKTHUBHBIX OpakoB, OCHOBAaHHBIX HAa MaTEPHAIBHBIX MOTPEOHOCTIX OBLIO
JOCTaTOYHO MaJIo, YTO, KCTaTH, HEJIb3s CKa3aTh 0 OyprKya3HOM OOIICCTRBE.

CnocoOCTBYSI YKPEIUICHUIO JIMYHOW COOCTBEHHOCTU U OOECIICUCHHUIO MHTEPECOB
COBETCKOH CEMBHM, COBETCKOE HACIEJACTBEHHOE IIPaBO TEM CaMbIM COJCHCTBYET
YKPEIUICHUIO OOIIECTBEHHONW COITMATMCTHYECKOW COOCTBEHHOCTH ¥ CEMEHHBIX
OTHOIICHUH COLMAIUCTUYCCKOro obiiecTBa B meioMm [17]. CBsizaHO 3TO C TeM, 4YTO
COBETCKOE 3aKOHOJATCIBCTBO 3aKPEIUIO BAKHECHUINYIO W HEOCTIOPUMYIO TapaHTHIO 3a
IIpEeeMHUKAMH HACJICIOBATh JTUYHOE UMYIIECTBO YMEpIIEro rpakaaHuHa. [ocKombKy
IrpXIaHUHY TPEJOCTaBISIACh BO3MOXKHOCTH — PACHOPSIAUTBCS  CBOUM  JIMYHBIM
UMYIIIECTBOM IYTEM HACIIEIOBAHUSI OH MOT 3aBEIIATHCA IPYTOMY TpaxIaHUHY, HO €CIIU
y yMepIero ObUTH 3aKOHHBIC HACICAHUKHA, & MMEHHO HACJICIHUKAMU IO 3aKOHY OBLIH
HA3BaHBI JIETU, B TOM YHCJIE U YCHIHOBJICHHBIE, CYIIPYT U HETPYAOCIOCOOHBIE POIUTETU
YMEPIIIETO, & TAaK)Ke APYTHE HETPYIOCTIOCOOHBIE, COCTOSBINNE HA MKTMBEHUU YMEPIIIETO
HE MEHEE OJIHOTO roja J0 €r0 CMEpPTH, B ATOM CiIydyae TpaKIaHWH HE WUMEJ IpaBa
HACJIeZI0BaTh CBOE JIMYHOE MMYIIECTBO MOCTOpOHHeMY Juily [17, €.23]. JlaHHBIH 3aK0OH
OBLI MPUHAT W YTBEP)KIEH B MHTEPECAX CeMbe, 1aObl COXpaHUTh MPABO HACJICIOBAHUS 32
OJNM3KUMHU POJICTBEHHHKAMH, OOECIICUUTh MM MaTepHalIbHbIe OJilara IOCie CMEpPTH
HaCJIeTOAaTENs.

[ToMmuMoO HacIIeCTBA TIO 3aBEIIAHUIO TIPH OTCYTCTBHH 3aKOHHBIX HACJICIHUKOB U
M0 3aKOHY yMEpIIUi rpakJIaHuH UMeEJ MPaBo nepeaaTh CBOE UMYIIECTBO, KOTOPHIM OH
BJIAJIC)I Ha TMpaBe COOCTBEHHOCTH TOCYJapCTBEHHBIM OpraHaM WA OOIIECTBEHHBIM
opranuzanusiM. KoHeuHO, KaXJIOMYy XOYeTCs, 4TOOBI TOCIE CMEPTH €ro MMYIIEeCTBO
MPUHECIIO TI0JIb3y, IOMOTJIO B CIIOKHOW CHUTyallud WM XOTS Obl XpaHUIIOCh H
HCITOJIB30BAJIOCH OEPEKHO, HA PSTY C 3TUM TpaKIaHUHY TIPEIOCTaBIAIACh BO3MOKHOCTh
HE MPOCTO HACEAOBATH JIMYHOE UMYIIECTBO B TOJIb3Y TOCYJIapCTBEHHOTO OpraHa WU
OOIIIEeCTBEHHOW OpraHW3allMK, a yKa3aTh Ha OMPEIACICHHYIO IENb IS TOJb30BaHUS
yKa3aHHBIM B 3aBCIIAHMHM HMMYIIECTBOM. TakuMm 00pa3oM, COBETCKOE TOCYyAapCTBO
YKPEIUSUIO CBsI3b € TpakJaHaMmH, T[IO3BOJISJIO 3aBellaTh CBOE MMYIECTBO Ha
oO011ernoIe3HbIe e, 0OecneunBasi COXpAaHHOCTh U OepexHOoe oOpalleHue K NpeaMeTy

3aBCIIaHMUA.



Ho cTouT 3aMeTuTh, 4TO MOCIETHSS BOJISI YMEPILETro 3aBelaTh CBOE UMYIIECTBO
rOCYJapCTBEHHOMY OpraHy WJIHM OOIIECTBEHHOH OpraHu3allii OOpeMEHsUIOCh BasKHBIM
ycinoBueM. C 1enpio mocTossHHOM 3a00Thl COBETCKOrOo TrocyaapcTBa 00 oxpaHe
HETPYI0CIIOCOOHBIX JINL, HECOBEPIICHHOJIETHUE AETU U IPYTHE €r0 HETPYA0CHOCOOHBIE
IPEEMHHUKH HE MOTIJIM OCTaThes 0e3 HaciencTBa. TakuM 00pa3oM, HECOBEPILICHHOIETHUE
JIETH U IPYTHE €r0 HETPYAOCIOCOOHbIE HACTEAHUKN HE MOTYT OBITH JIUIICHBI TOW JIOJH,
KOTOpas TMPHUHAUICKHUT UM 10 3aKOHY. JlaHHas ycioBHe KacaeTcsi He TOJIBKO MpH
3aBEI[aHUH TOCYAApCTBEHHBIM OpraHaM WJIM OOIECTBEHHBIM OpraHMU3AIUsIM, HO U TpU
3aBelllaHue TI0 3aKOHY, TO €CTh B JJF0OOM CIIydae JHIla, KOTOPhIE B CUILy CBOETO BO3pacTa
win OoJie3HE Ha MOMEHT CMEpPTH Hacjeaodareiss He MOryT oOecreuuBaTh ceOs

CaMOCTOATCIIBHO HC OCTAHYTCs oe3 A0JIM, KOTOpasd 1ojJaracTcia uM I10 3aKOHY.

1.2 HOHHTI/Ie, (l)opMa H MOPHAAOK COCTABJCHUSA 3aBCIIAHUA 110 I'PAKAAHCKOMY

3aKOoHOAATeJbCTBY PD

«Koncrurynnst Poccuiickoin denepannu, 3TO TJIABHBIM HOPMATHBHO-IIPABOBOU
aKT, KOTOPBIM HMMEET BBICIIYIO HOPUIAYECKYI) CUJIY HAa BCEHM TEPPUTOPUU CTPAHBI U
3aKpPEIUISIIOIMN  OCHOBBI €€ COLUHMAIBHOIO, 3KOHOMHYECKOTO U TMOJUTHYECKOIO
ycTpoiictBay [12].

Koncturymus sBisgercs ¢hyHIaMEHTOM Bcero PoccHiickoro 3akoHOAATEIbCTBA,
OCHOBHBIM M CaMblM TIJIaBHbIM HOPMATHUBHO-TIPABOBBIM AaKTOM, KOTOPBIM TaKXKe
pEryaupyeT OTHOLIEHUS MEXKy IPa)KJaHaMU U FOCYAapCTBOM.

«YenoBek, ero mpaBa M CBOOOJBI SBISIOTCS BBHICIICH IeHHOCTHIO. [Ipu3Hanue,
coONo/IeHre M 3auuTa MpaB U CcBOOOJ YeENOBEeKa W TpaKJaHWHA - OO0S3aHHOCTH
rocynapcra» - ropopurbcs B Koncturynun Poccuiickon ®@enepannn. B Konctutyuumn
camas oObeMHas rjaBa, a UMEHHO BTOpas, OTBEJECHA MpaBaM U CBOOOJE YEIOBEKa U
rpaxkiaaHuHa. Takke CKa3aHo, 4YTO OXpaHa BBIMICNEPECUNUCICHHOTO  SIBIIAETCS
00513aHHOCTBIO TOCyaapcTBa [12].

YrinyOumcs B HEKOTOphIe cTaThk nomnoapoOHei. Ct. 2 KoHcTuTyuu gaetT Ham

MOHSATH, uTO B Poccuiickoit Deaepannu MPU3HAIOTCS U 3aIIUIIAIOTCS PABHBIM 00pa3om
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YyacTHas, TOCyJapCTBEHHAsl, MyHUIIMNANbHas U UHbIE (GOopMbl coOCTBEeHHOCTH. CTOUT
3aMETUTh, 4YTO KOHCTUTYIIMH CTaBUT YaCTHYIO (POPMY COOCTBEHHOCTH Ha NIEPBOE MECTO,
a y>Ke CJIeIOM HIyT rOCyJapCTBEHHAs, MyHHIIUIIaJIbHAs U WHBIE (POPMBI COOCTBEHHOCTH
[12].

JIaHHOE TIOJIOKEHHE TaKKe IIOATBEPKIAACTCI U 3aKperuisiercs B - CT.25
KoHCcTuTymmu, rie TOBOPUTCS, UTO «IPAaBO TpaxJaH Ha YaCTHYI0 COOCTBEHHOCTH
oXpaHsieTcsl 3akoHOM». KpomMe Toro, B cOOTBETCTBUU €O CT. 25 KOHCTUTYLIMH pedb UAET
HE TOJBKO OO0 OXpaHE 3aKOHOM YacCTHOM COOCTBEHHOCTH, HO M Ha TapaHTHPOBAHHOE
npaBo HacieaoBanus [12].

CTOUT HAalIOMHUTH, YTO YMEPIIUNA rPakIaHUH UMEET MPaBO 3aBEIIaTh TOJIBKO TO
UMYIIECTBO, KOTOPOE€ HAXOAMUTCS y HEro B COOCTBEHHOCTH, T.€. OH SIBJISIETCS
MOJIHONIpaBHBIM BiazaenblieM. [log mpaBom coOcTBeHHOCTH ['parkmaHCKUil KOJEKC
3aKpenuil IOHATHUS BIAICHUS, TTOJIb30BAHUS U PACTIOPSHKEHUS CBOMM UMYIIIECTBOM — 3TO
ykasaHo B 1.1 ¢1.209 I'paxxnanckoro Komekca Poccuiickoit ®enepanuu [7].

['paxk1anvH UMEET MPaBO PacHoOpsiKaThCA CBOMM MMYIIECTBOM TaK, KAK OH TOTO
MOKEJIAET, €CJIM €ro JEHCTBUS HE HECYT MPOTUBO3AKOHHBIA XapaKTEp, HE BPEIAT U HE
HapylatoT 3aKOHHbIE UHTEPECHI APYTUX JUL. A UMEHHO, «OTUYYK/IaTh CBOE UMYIIIECTBO
B COOCTBEHHOCThb JPYTUM JIMLIAM, NEpenaBaTh MM, OCTaBasCh COOCTBEHHUKOM, IpaBa
BJIAJI€HUS, TOJIB30BAHUS U PACTIOPSKEHUS UMYILIECTBOM, OTJaBATh UMYLIECTBO B 3aJI0T U
0oOpeMeHATh €ero JPYruMHU CHoco0amMu, pacropsbkaTbCsi UM HHBIM - 00pa3zom». —
3akperieHo B 1.2 cT. 209 I'paxknanckoro Konekca Poccuiickoit @eneparuu [7].

B Hacrosmee Bpems, HEB3Upas Ha Kakue-TuOO MpoOJIEeMbl M IKOHOMHUYECKHE
CJIOKHOCTH, MPAKTUYECKU y Kaxaoro rpaxaannHa Poccuiickon denepanuu umeercs
cBOsl cOOCTBEHHOCTh. OHA MOIJIa IOCTaThCS €My IYyTEM HAclIe[ICTBA, MOKYIKH WA e
BbIMTphIIIA. HecMOTpsi Ha TO, KAKUM METOJIOM TPaKJaHUH MOJYYUJ JABUKUMOE WIH
HEJBUKUMOE UMYIIIECTBO B COOCTBEHHOCTh OH BCE€ PAaBHO MUMEET MPABO BKIIOYUTH €0 B
CBOE 3aBelanue. Beap Kakaplii U3 HAC B CBOE BpEMS 3alyMbIBACTCsl, KOMY IIEPEUIET EMY
UMYIIECTBO U KaK TOT OyJI€T UM PacCHOpsKATHCA.

3akoHomaTenb BbIAEAUI ['aBy 5 I'pakaaHCKOTO KOJIEKCa IMOJI HACJIEICTBEHHBIE

otHomieHus [8].
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B 3akoHe nponucad 4€TKU U TTOJIHBIA EPEUYECHDb IEUCTBUN, C TOMOIIBI0 KOTOPBIX
MO>KHO PaclopsIUThCSI CBOMM MMYIIECTBOM B Cllydae CMEPTH, a UMEHHO, 4.1 cT. 1118
['paxxnanckoro Kojekca riacut, 4To «pacnopsauThCsl UMYIIIECTBOM HA CIydall cMepTH
MO>KHO ITyTEM COBEPIICHUS 3aBEIaHUs UM 3aKJIIOUYCHHS] HACIIEJICTBEHHOTO JOTOBOPa»
[8].

CtoUT OTMETUTh, YTO HE KaXKJbId TpPaKIaHUH HUMEET TMPABO COCTABIATH
3aBellaHue, Jii 3TOr0 B MOMEHT COCTABJICHHMS 3aBEIlaHHUsl OH JOJDKEH 00Ja1aTh
J€ECIIOCOOHOCTBIO B ITOJTHOM 00BbEME.

HanmomauMm, 4yto [I'pakgaHCKMP KOJEKC TaKKe [JaeT MOHSATHE TEPMHHY
neecriocoOHocTh. ObOpatumMcest Kk cT.21, B KOTOpOH TOBOPUTCSA, YTO JIEECIOCOOHOCTH
rpakJIaHuHA, 3TO HUYTO HMHOE KaK «CIOCOOHOCTh Tpa)kJaHWHA CBOUMH JIEUCTBUSMHU
npuoOpeTaTh U OCYUIECTBIISTh TPaXAaHCKUE MIpaBa, co37aBaTh Uil ceOsl rpakIaHCKue
O00SI3aHHOCTM W WCHOJIHATH  HUX  BO3HHMKAaeT B  MOJHOM  o0BeMe  C
HACTYILJICHUEM COBEPIICHHOJIETHS, TO €CTh MO JOCTHUXEHUU BOCEMHAIIATUIIECTHETO
BO3pacta» [7].

B cBoro ouepenb CTOUT OTMETHUTh, YTO HACTYIUICHHE IMOJHOW J1€€CIIOCOOHOCTHU
JIOITyCKAETCs M 10 UCTIOJHEHUS POCCUNUCKOMY Irpa)kAaHUHy BoceMHaauaTu Jjiet. [lomumo
COBEPIIECHHOJIETHUSI B 3aKOHE €CTh UCUYEPMBIBAIOIINMA CIIMCOK BO3MOXKHOCTH MTPUOOpECTH
NOJIHYI0  JIEECMIOCOOHOCTh,  3TO  BCTYIUIEHME B  Opak MO  JTOCTHXKEHHIO
HIECTHAUATUIIETHETO BO3pacTa C COTJIacusl pOAUTENEH UM OpraHoB OMNEKH H
MONEYUTETHCTBA (OOBIUHO ATO MPOUCXOAMUT MO CIydard OEPEMEHHOCTH) U C MOMEHTA
AMaHCHUMAIUU.

OMaHcuIanus, 53TO  BO3MOXHOCTb  HECOBEPIICHHOJIETHETO,  JIOCTUTLIETO
IIECTHA/IIIATA JIET, OOBIBUTH Ce0s MOJHOCTBIO JIEECIIOCOOHBIM, €CJIM OH pabdoTaeT 1Mo
TPYyJIOBOMY JIOTOBOPY, B TOM YHCJE€ IO KOHTPAKTy, WJIH C COTJIACHS POIUTENEH,
YCBIHOBUTENEH WJIM TOMEUYUTENS] 3aHUMAETCsl MPEANPUHUMATEIBCKONU JESATeIbHOCTHIO.
DMaHCHUIaIKs TPOU3BOIUTCS IO PEIICHUIO CyJla, OPTaHOB OIEKHU U MOIMEYUTEIbCTBA, HO
TOJIKO C COTJIacusi 00OMX poAMTENe — ycTaHaBiIMBaeT cT. 27 ['paxkaaHcKoro Kojekca

Poccuiickoit ®enepanuu [7].
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BwMmecrte ¢ tem 3akoHomarens Poccuiickon denepanuy yCTaHABIMBACT €IIE P
YCJIOBHI MPU COCTABJICHUH 3aBEIIAHU, HATPUMED, OAHO U3 HUX 3aKJII0YACTCSA B TOM, YTO
«3aBeIIaHue JIOJDKHO OBITh COBEPIICHO JUYHO rpakaanHnHoOM. COBEpIIICHHE 3aBEIIaHMs
1 3aKJII0YEHHE HACIICICTBEHHOTO JOTOBOpa Yepe3 MPeICTaBUTENS He JOIMYCKAIOTCI» - 00
9TOM HaM ToBopHT 4.3 cT. 1118 I'paxknanckoro koaekca Poccutickoit ®enepannu [8].

Kak y>xe roBopuioch BhIIIE 3aBEIIATENb BIPABE PACHIOPSIKATHCS CBOUM 3aKOHHBIM
UMYIIECTBOM TOJHOCTBIO II0 CBOEMY pPacCMOTPEHHIO, 3TO Ha3bIBaeTCs CBOOOIOM
3aBemianue. Opnako, cT. 1119 comepXuT OAHO OrpaHWYEHHUsS CBOOOIBI 3aBEIlAHMS,
KOTOpO€ B CBOIO O4Yepeapb 3amuiiaeT Oosee ysa3BUMbIE ciiou HaceneHus. «CBoOona
3aBelIaHusl OTPAHUYMBACTCA MpaBWIaMU 00 OO0sA3aTENBHOW [0JI€ B HACJEACTBE» -
TOBOPHTCS B cTaThe. [8].

3akoHOAAaTENb YETKO YCTAHOBWIJI KpYr JIMI, KOTOpbIE HMEIOT IpPaBO Ha
00s13aTeNIbHYI0 J0JII0 B HACIEJCTBE HE CMOTPSI HA COCTaBJICHHOE 3aBEIaHue.

«HecoBeplieHHOJIETHUE WM  HETPYAOCHOCOOHBIE JETH HacleaoAaTeNs, €ro
HETPYJOCTIOCOOHBIE CYNPYT M POJUTENH, a TaKKe HETPYAOCIOCOOHBIE WXKIUBEHIIBI
HacJe0AaTels HacIeyI0T HE3aBUCUMO OT COJIEp KaHusI 3aBEIIaHus HE MEHEE MOJIOBUHBI
JIOJIH, KOTOpasi MPUYHMTAIACh Obl KaXXIOMy M3 HHX IPHU HACJICIOBAHUHU I10 3aKOHY» -
ykasaHo B 1.1 c1. 1149 I'paxnanckoro Koxekca Poccutickoit denepanuu [8].

Bo Bcex ocTanbHBIX Clly4asx 3aKOHOJATEh YCTAHOBUII, YTO «3aBeIlaTe/lb BIIPaBe
10 CBOEMY YCMOTPEHHIO 3aBeIlaTh HMYIIECTBO JIIOOBIM JIMIIAM, JIOOBIM 00pa3zoM
OTPEICIIUTH JIOJIM HACIECTHUKOB B HACJICACTBE, JIUILIUTh HACIIEICTBA OJHOTO, HECKOJIBKHUX
WM BCEX HACJICTHUKOB I10 3aKOHY, HE yKa3bIBas MPUYMH Takoro jumeHus» [8]. Crout
NOAYEPKHYTh, YTO HACIENOJATelIb HMEET MpPaBO IMepelaBaTh CBOE HMYILIECTBO
MOCPEJICTBOM 3aBEIIaHus HE TOJIBKO (DU3NUYECKUM JIMIIaM, HO U FOpUANYECKUM. Takxke oH
BIIPABE OTMEHUTD WJIM U3MEHUTH COBEPIIICHHOE 3aBEIIaHUE.

Panee ObLIO cKa3aHO, 4YTO HAclEAOJATelIb MOXET 3aBellaTh TOJIBKO
MpUHAJJIeKAIIee eMy UMYIIECTBO Ha IpaBe COOCTBEHHOCTH, HO TYT CTOUT OTMETUTH,
YTO MPU COCTABJICHUH 3aBEILIAHMs TPAKJAHUH MOXKET YKa3aTh TO UMYILIECTBO, KOTOPOE

TOJIBKO OyJeT mpHuHaajexaTb eMy B OyayuieM. OTO MOXET ObITh, Hampumep, He
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MOCTPOEHHBIN JOM Ha yKe MPUOOPETEHHOM y4YacTKe MJIM TOHOpap 3a KHUTY, KOTOPbIN
B JJAaHHBIM MOMEHT €Ile HE BBIIJIaYeH.

[Ipu cocTaBneHUM 3aBEMIaHUS HACIEAOJATEII0 HEO0OS3aTeNbHO PACHUCHIBATH
Kakoe HMMEHHO MMYIIECTBO OH 3aBElAcT, BEIAb YaCTH HMMYIIECTBA HAa MOMEHT
COCTABJICHHMSI 3aBEIIAHUS Y HErO MOXET MOMPOCTY HE ObITh. B TakoMm ciyuae mpocTo
UCIIOJIB3YeTCs cheayomas popmylimpoBka «Bce uMmyliiecTBo, KOTOpoe KO JHIO MOEH
CMEPTH OKa)KeTCs MHE MPUHAIJICKAIIUM, B YeM Obl TAKOBOE HHU 3aKJIOYAIOCh U TIe
OBl OHO HU HAXOJIUJIOCHY.

Koneuno xe mocnenHsisi BOJsi yMEpIIETo JOJKHA UMETh IOPUIUYECKYIO CHILY,
JUIsL 3TOrO JICHCTBYET HOTapUalIbHO YAOCTOBEpEHHOE 3aBemianue. [IpaBunmamu
['paxx1aHCKOTO KOAEKCAa YCTAaHOBJIEHO, YTO «3aBEIIaHUE JIOHKHO OBITh COCTABJICHO B
MUCbMEHHOU (hopMe U yIOCTOBEPEHO HOoTapuycom» [8].

CocraBieHHOE 3aBellaHWE TM0J] JABJICHUEM APYTuX JHI], 3a(UKCHPOBAHHOE
TOJIBKO Ha BHUJIEO0 WM ayJIuO0 TEXHUKY, HE YJOCTOBEPEHHOE HOTAPUYCOM WU
COCTaBJICHHOE C JIOOBIMH APYTMMH HApYIICHUSIMH POCCHUMCKOTO 3aKOHOJATEIhCTBA
3aBEIIaHKE BJICUET 32 COOON HUYTOKHOCTh M OYJIET CUUTATHCS HEICUCTBUTCIIBHBIM.

B oTaenbHBIX, ONMpeneNeHHbIX 3aKOHOM CIydasX MpaBO Ha yJAOCTOBEPEHUS
3aBEIIaHKMS WMEIOT PSAJ JOPYTUX JIHMI, HAOpUMep, IS JIMI, HaXOIAIIUXCS B
CTAIMOHAPHBIX JICYCOHBIX 3aBEACHHAX, - TJIABHBIC WM JCKYPHBIC Bpaudd; IJIS JIMII,
HAXOJISAIIUXCS B IJIABAHUH HA MOPCKUX CYJIaX, - KalIUTAH CYTHA; JJIS JTUIT, HAXOSIITNXCS
B MECTax 3aKJIIOUCHMs, - HAaYaJIbHUK MecTa 3akitoueHus. Eciu Haciemyercs Bkiaa B
OaHKe OMATh XK€ HeoOs3aTeNIbHO UATH K HOTapUyCy, TOCTATOYHO OOpaTUTHCS B OuUC
0aHKa M COCTaBUTH 3aBEHIATEIIbHOE PACIIOPSKEHUE, KOTOPOE 3aBEPHUT COTPYIHHUK
Oanka. Takoe 3aBemniaHue OyJeT UMETh PABHYI HOPUAMYECKYIO CUIy C TEM, 4TO
3aBEPSET HOTAPUYC.

Poccuiickoe 3akOHOIATENILCTBO OXpaHSIET HHTEPECHl HACIEHOJATENEH U
MPEeOCTaBIsICT UM IIPaBO CKPBITH CBOIO BOJIO OT HACJICAHUKOB IyTEM COCTABJICHUS
3aKpBITOTO 3aBEIaHhe. 3aKphITOEC 3aBellaHWEe, JTO 3aBellaHhe, HAMHCAaHHOE C
coOJIrofieHneM BcexX TMpaBWil opOpPMIICHUS, OT PYKH HACJEI0/JaTelis, 3aredaTaHHOEe B

KOHBEPT U MEPETAHHOE HOTAPUYCY.
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Hotapuyc B CBOIO ouepenb KiIaJIeT 3aBEIIaHke B CIICIIHAIbHO-TIPETHa3HAYCHHBIN
KOHBEPT, 3alleYaThIBACT M XPAHHUT JI0 MOMCHTA BCTPEUYH C HACJICTHUKAMHU.

Takas nporemxypa Tpedyetr 0co00i BHUMATEILHOCTH, BE/Ib 3aKPHITOC 3aBEIIaHIEC
HE MOJXKET IMPOYMUTATh JaKe€ HOTAPUYC M B CBSA3M C 3THUM HE CMOXET yKa3aTh Ha
HEJI0YEThI, KOTOPBIC CIEAYeT WCIPABUTh WM YCTPaHUTh. B ciydae momymieHus
OIMMOKK B JAHHOM 3aBCIIaHWHW OHO OYJET CUWUTAThCA HEACHCTBUTEIHLHBIM WU BCE
HACJICICTBO OYyJIET paclpeIesaThCs IO 3aKOHY.

3aBeniaTelb BIpaBe TapaHTUPOBATH COXPAHHOCTH BAYKHBIX JIJISl HETO BEIICH, IN00
e 3alUTUTh HWHTEPEChl ONM3KHUX JIOACH IIyTeM 3aBelIaTeIhbHOr0 OTKa3a WM
3aBENIaTeIbHOTO BO3JIOXKEHHUS. [[Ba ATUX MOHSATUN OUEHb CXOKU MEX CO00M, HO BCE Ke
HY)KHO YETKO 3HATh Pa3HUILy MEKIY HUMHU.

«3aBemiarens BIPaBe BO3JIOKUTh HA OJJHOTO MM HECKOJBKHUX HACIIEIHUKOB IO
3aBEIIAHMIO WIIH 110 3aKOHY MCIIOJHEHHUE 3a CUET HACIIEACTBA KaKOH-TH00 00S3aHHOCTH
UMYIIECTBEHHOTO  XapakTepa B TOJB3Y OJHOTO WM  HECKOJBKUX  JIWIT
(oTkazomnofydaresneit), KoTopble MpuoOpeTaroT MpaBo TpeOOBaTh UCIOJHEHUS ITOMN
00513aHHOCTH (3aBEIIATENIbHBIA OTKa3)» - yCTaHOBJIEHO B 1.1 cT. 1137 I'paxagaHckoro
Konekca Poccuiickoit ®eneparuu [8].

B craTee Taxke nmpuBeaeH mpuMep, 94To «Ha HACISTHUKA, K KOTOPOMY ITEPEXOIUT
KUJIOW JIOM, KBapTHPa WU MHOE KUJIOC MTOMEIICHHE, 3aBEIIaTeIb MOXKET BO3JIOKUTH
00513aHHOCTH MPEAOCTABUTH JAPYTOMY JIHITY HA TIEPHOJ] )KU3HU ITOTO JIMIIA WK HA HHON
CPOK TIPABO IMOJIH30BAHUS TUM TOMEIIEHUEM WM €ro OINpeACIICHHONW 4acThio. [Ipm
nepexoje IMpaBa COOCTBEHHOCTHM Ha JaHHOE HMMYIIECTBO K JPYroMy JIMIIO TMPaBO
MOJIb30BAHUSI ATUM HMMYIIIECTBOM, MPEIOCTABICHHOE IO 3aBEIIaTEIbHOMY OTKa3y,
coxpansieT cury» [8].

B cBoro ouepenp 3aBeniaTebHOE BO3JIOKEHHE KACAETCSl HE TOJIBKO MMYIIECTBA
XapakKTepa M He OTNPEAeIIeT KOHKPETHOTO JIMIIA JUTS BBITIOJHEHUS BO3JIOKEHUS. Takum
BO3JIO)KCHHEM MOXET OBITh OOS3aHHOCTh CICINUTh, YXaXXUBATh WM IPUCTPOUTH
JFOOMMBIX JOMANTHUX JKUBOTHBIX HACIICOJATEIIS WIIH JK€ JICHCTBUS IO MOTPEOCHHUIO

HacCJICaoaaTCs.
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Takum 00pa3om 3aBelaTenb OOPETaeT CIOKOMCTBUE U OYJET YBEPEH, UTO MOCIEe
€ro CMEpTU JOPOTHME €My HMYIIECTBEHHbIE M HEUMYUIECTBEHHBIEC LIEHHOCTH OyAyT
3aIMALIEHBI.

EcTtecTBeHHO, mOCIie CBOEH CMEpPTH Ipak/IaHWH HUKAK HE MOKET MPOCIIEAUTD 32
pa3zenoM cBoero wumyniectBa. Hampumep, mpu Ku3HM y 3aBemiatens Obuid
HaIpsOKCHHBIE OTHOIICHUS C POJACTBEHHHMKAMM W 3TO BbI3BIBAJIO HEJIOBEpUE Y
HacjenojaTeNsl K MpearosiaraéMbIM HacleAHUKaM. B TakoMm ciyuyae Ha3Haydasics
OyHIenpUKa3yuK, TaK 3aKOHOJATENIb  HAa3bIBa€T  WCIOJHUTENS  3aBEllaHusl.
Jlyuienpuka3zyrK Ha3HA4YaeTCsl 3aBellaTeleM Il TOro, 4TOObl 3aHMMATHCS BCEMH
BOIIPOCAMH, CBSI3AHHBIMU C UCITOJTHEHUEM 3aBEILIaHMs, @ UMEHHO:

— «obecrneunTh TMepexoJy K  HacICAHUKAM  MPUYHUTAIONIETOCS UM
HACJICCTBEHHOTO HMYIIECTBA B COOTBETCTBHM C BBIPAXKEHHOW B
3aBEIIaHUH BOJIEW HACIIENOJATENS U 3aKOHOM;

— CoBepmiuTh B HHTEpECaX HACIECIHUKOB OT CBOEr0 HMEHU BCE
HEOOXOJIUMbIC IOPUIUYECKUE W WHBIE JACHCTBUS B ILEIAX OXPaHbI
HACJEACTBA W YNPABJICHUS WM WIHM IPU OTCYTCTBUU BO3MOXKHOCTH
COBEPIIUTh TAaKUE JIEUCTBUS OOpPATUTHCS K HOTApPUYCY C 3asBICHUEM O
NPUHSATHHA MEP MO OXPAHE HACIIEACTBA;

— TlonyunTh IpUYMUTAIOIINECS HACIEIOAATENIO IEHEKHBIE CPEACTBA U NHOE
MMYIIECTBO ISl Mepe/layd MX HacleJHUKaM, €CJIM 3TO HUMYILIECTBO HE
MOJJICKUT Tepe/iaue APYTUM JIULaM;

— HcnoaHuTk 3aBeaTeNbHOE BO3JI0KEHUE JTIMOO TpeOOBATh OT HACIEIHUKOB
MCIIOJIHEHHMSI 3aBEIIaTeIbHOIO OTKa3a UJIM 3aBEIIaTeIbHOTO BO3JI0KEHUSD)
[8].

Takxe 3aKOHOJATENb 1]l BO3MOKHOCTh 3aBEIIATEIIO IOMOJIHUTEIBHO BIUCAThH B
00s13aHHOCTH AYIICTIPUKA3UYUKA CBOM JIMYHBIE MPOCHOBI, KOTOpPhIE HE MPOTHUBOpEYAT
POCCHIICKOMY 3aKOHOJATENIbCTBY M HE HapymawT ero. Mimm e HaoOOpoT, BIHCATH
JNEUCTBUS, OT KOTOPBIX JAYILICTIPUKA3UUK 00s13aH BO3AEPIKATHCSL.

JlymenpuKa3zqyuKkoM MOXKET OBITh JIFDOO0€ JIUII0, KOTOPOMY JOBEPSIET 3aBeIaTeb,

HC3aBUCHUMO OT TOI'O ABJIICTCA OH HACICIHHMKOM HWJIM HCT. UM moxer 6BITB, KakK
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dbuznyeckoe, Tak W puandeckoe Juio. O CBOEM COTJIACMHM CTaTh HCIOJHHUTEIEM
3aBCIIAaHUS CBHJICTCIILCTBYET JIMYHAS IOJMUCH B OTMETKE O IyIICHpPHKa3YMKe B
3aBCIIaHNH.

IIpu sTOM 3akoHOJATEIh IMO3a0OTHJICS M O HACJIEIHMKAX, B Clydae, €CIH
WCIIOJTHUTENh 3aBeliaHusl OyJeT MpeBHIATh JaHHBIE UM ITOJTHOMOYHS WM BOBCE
JEWCTBOBATh HE3aKOHHO, HApyIllaJl UHTEPEChl HACIEAHUKOB, TO CY[I, 10 TPEOOBAHUIO
HACJICTHUKOB, OCBOOOJKJIa€T JIaHHOE JIMIIO OT JaHHOTO €My IIpaBa HCIIOJTHUTENS
3aBemanus [8].

CocraBieHHOE 3aBeNIaHUs JIOHKHO OBITh O(OPMIIGHO IO BCEM IIpaBUJIaM H
YIOCTOBEPEHO HOTApUyCoOM, B TPOTUBHOM ClIydae OHO OyJeT CUHUTaThCs
HEJICHCTBUTEIBLHBIM U UMYILECTBO OyJeT HaclenoBaThcs Mo 3akoHy. O0si3aTesbHOE
JUYHOE TIPUCYTCTBUE HACIeAoJaTessi U HOTapuyca, 3TO HE BECh CIMCOK Tpak]iaH,
KOTOPBIE MOTYT WJIU JOJKHBI PUCYTCTBOBATh MPU COCTABJICHUU 3aBeianus. [TomumMo
yKa3aHHBIX BBIIIE JIMII, 3aBElIaTeN b B MpaBe MpUriacuth cBuuerend. «lIpu Hamuuuun
CBHJICTEJISI B 3aBEIIaHUU 00s3aTEIBLHO JOJIKHO IIPUCYTCTBOBATh YIIOMHUHAHUS 00 3TOM,
a UMEHHO JOJIKHBI OBITh yKa3aHbl UMsl, (paMWINS U OTYECTBO CBUJETENS, €T0 MECTO
JKUTEICTBA B COOTBETCTBUU C TMPEAOCTABICHHBIMU JOKYMEHTAMHM CBUJETEIIS
yJIOCTOBEPSIONINE IMYHOCTh, HY M COOTBETCTBEHHO €r0 JIUYHAsK MOAMKCH [8].

Ecnu B moBceAHEBHBIX ClTydasiX MPUCYTCTBUE CBUACTENS HEOOA3aTEILHO, a JIUIIIb
JIMYHOE JKEJIaHWE 3aBellaTesisl, TO B ONMPEACICHHBIX ClIydasiX MPUCYTCTBUE CBUICTEIIS
SIBJISIETCA HeOOXOAUMOM YacThIO COCTABJIICHUS 3aBEIIaHuUs.

K Takum ciydassM OTHOCHTCA COCTaBJICHHME 3aKpbITOro 3aBemaHusa. Kak
YIIOMHMHAJIOCh PAaHEE 3aKPhITOE 3aBEIIAHUE COCTABJIACTCS JIMYHO HACJEN0JaTelIeM U
Jla)Ke HOTapuycC HE UMEET MPaBO 03HAKOMUTHCS ¢ HUM. HO 3aKOH yCTaHOBUII, «3aKPBITOE
3aBEIllaHHEe B 3aKJICCHHOM KOHBEPTE TNE€pelaeTCs 3aBellaTeieM HOTapuycy B
MPUCYTCTBUHM JIBYX CBHUJICTEJICH, KOTOPBIE CTABIT Ha KOHBEpTE cBoU noanucu. Konsepr,
MOANMCAHHBIN CBUIETEISIMHU, 3a11€UaTHIBACTCS B UX IPUCYTCTBUU HOTAPUYCOM B IPYTOM
KOHBEPT, HA KOTOPOM HOTapuycC JeJiaeT HaAMUCh, COJAEPXKAIIyl0 CBEACHUS O
3aBelaresie, OT KOTOPOro HOTApUYCOM MPUHSITO 3aKPhITOE 3aBElIaHUE, MECTE U JaTe

Cro IIPUHATHA, (1)3MI/IJ'II/II/I, 00 HUMCHH, OTUCCTBC M O MCCTC XUTCJIbCTBA KaXXJIOI'O
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CBHJIETEJISI B COOTBETCTBUHM C JOKYMEHTOM, YJIOCTOBEPSIOIINM JUYHOCTDY - 3aKPEIJIEHO
B 11.3 cT. 1126 I'paxxaanckoro Koaekca Poccuiickoii deneparun [8].

Bwmecte ¢ Tem K 3aBemaHusaM, TPEOYIOMUM TPUCYTCTBUE CBHUIETENS OTHOCUTCS
3aBeIllaHMsl, MPHUPABHEHHbIE K HOTAPUAJIBHO YIOCTOBEPEHHBIM 3aBellaHMUsIM. Takoe
3aBEIIaHNE COCTABIIICTCS B CIydasx, €CIM «HACJeI0JaTe)Ib HAXOMUTCS B OOJIBHHMIIC,
TOCTIMTAIIAX U APYTHX MEAUIIMHCKUX YUPEKIACHUS, TJIe BMECTO HOTAPHYCa 3aBEIaHNe
YJOCTOBEPSIET TJIABHBIM Bpay JJAHHOW OpraHU3aIMHU B IPUCYTCTBUM CBUIETEIIS.

Ecnm 3aBemiarens HaXOAWTCS B TUTABAHBAX HA CYJIaX, TJIe HOTAPUYCOM BBICTYIIAET
KaluTaH TaKuX CYJI0B POBHO TaK)K€ B MPUCYTCTBUU CBHJICTEIIS.

[Ipy HaXOXJIEHMM B PaA3BOJIOYHBIX, APKTUYECKUX WM aHTAPKTUUYECKUX
OKCIICIUIIAAX COCTABIICHHOE 3aBCIIAHHUE YJIOCTOBEPSICTCS HAYATbHUKOM TaKHX
SKCIICAMIINIA B IPUCYTCTBUU cBUAETE s [8].

3aBenianus BOCHHOCITYXAIKX, a B MMyHKTaX JUCIOKAIIMH BOMHCKHUX YacTeH, TJIe
HET HOTAPUYCOB, TAKXKE 3aBEIIaHM, pa0OTAIOIINX B THX YaCTAX TPAXKTAHCKUX JIHII,
YJICHOB MX CEMEH U YICHOB CeMeil BOEHHOCTYKAIINX, YA0CTOBEPEHHBIE KOMaHIUPAMHU
BOMHCKHX YaCTEeH B IPUCYTCTBUU CBHICTEIIS.

Ecnu rpaxxgaHuH COCTaBJISIONIMIM 3aBEIIaHUE HAXOIUTCS B MECTax JIUIICHHS
CBOOO/IBI, TO TAKOE 3aBEIIAHNUE yIOCTOBEPSICTCS HAYaTbHUKOM MECT JIUIIIEHUS CBOOOIBI
B IIPUCYTCTBUM CBUICTEIIS.

Ho cTout oTMETHTBH, UTO 3aKOHOJATENh 3aKpENUJI MEPEUCHb JIMI, KOTOPhIC HE
MOTYT Ha3HA4YaThCs CBUACTEISAIMH TPH TOAMHCAHWHM 3aBemiaHus. K Takum muram
OTHOCSITCS.

— «HOTapWyC WIH APYTroe JIMIO, YAOCTOBEPSIONINE 3aBeIIaHus (TJIaBHBINA
Bpad MCAMIMHCKON OpraHW3alud, KOMaHIWP BOWHCKHX 4YacTeH,
HaYaJIbHUK MECT JIMIICHUS] CBOOO B! M DKCIICTUIININ, KallUTaH CY/I0B);

— JIMIO, B TIOJBh3y KOTOPOTO COCTABJICHO 3aBElIaHUE WM CHACNIaH
3aBEIIATeNIbHBIN 0TKa3, CyNpyT TaKOTO JIUIA, €T0 JCTH U POJIUTEIIH;

— TrpaxmaHe, He 00Jaaronue AeeCroCOOHOCThIO B TIOJIHOM 00BEME;

— HErpaMOTHBIE;
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— TpaxJaHe C TaKUMU (PU3NYECKHMMH HEJOCTaTKaMHU, KOTOPHIC SIBHO HE
MO3BOJISIIOT UM B MOJIHOM MEpe OCO3HABaTh CYLIECTBO MPOUCXOISIIETO;

— JIMla, HE BIAJACIOUIME B JOCTAaTOYHOW CTEMEHH S3bIKOM, Ha KOTOPOM
COCTABJICHO  3aBEIaHHWE, 32  HCKIOYEHUWEM  cllydas,  Korja
COCTAaBJISIETCS 3aKPBITOE 3aBEUIaHUE,;

— CYIpYT IPHU COBEPILIEHUU COBMECTHOTO 3aBEIIaHUS CYIIPYTOB;

— CTOPOHBI HACJICACTBEHHOTO J0roBOpa» [8].

3aBemianue MOXET ObITh COCTaBJICHO B JIIOOOW MEpUOJ KU3HHU, a TaK Kak CO
BPEMEHEM HAIllM OTHOUIEHUS C MPEANOJaraéMbIMUA HACIEIHUKAMU MOTYT U3MEHUTHCS
WU K€ B HAIIly KU3Hb MPUXOJAT HOBBIC JIFOJU, KOTOPHIM Mbl XOTUM OCTaBUTH CBOE
HACJIEJICTBO, 3aKOHOJATENb MPEJAOCTABUI HAM BO3MOKHOCTh HM3MEHSTh WM BOBCE
OTMEHATH CBOE 3aBellanue. [Ipu 3TOM HET OrpaHUYEHHI B Pa3pelICHHOM KOJIUYECTBE
OTMEH WJIM U3MEHEHU 3aBEIaHuUsl.

[Ipu cocTtaBieHMHM HOBOTO WIJIM U3MEHEHHS YK€ HMEIOIIETrOCs 3aBEIIaHUs HE
YIOMMHAETCs O MPEebIAYyIIeH peaaKkuy Wik BceM 3aBeranun. Hacneanukam He Oyaer
U3BECTHO 00 U3MEHEHUAX, €CJIU, KOHEUHO K€, 3aBeIlaTellb CaM HE CKaXKeT O TAKOBBIX.

Crnenyetr yuuThiBaTh TOT ()aKT, UTO COCTABJICHHE HOBOTO 3aBEIIAHUE BEJET 3a
co0Ol OTMEHY M HEIEWCTBUTEIBHOCTh MPEABIAYIIET0. «3aBEUIaHUE MOXET ObITh
OTMEHEHO TAaKXe IIOCPEICTBOM pPACHOPSIKEHHsT O €ro OTMEHE. 3aBEIaHHEM,
COBEpIIEHHBIM B YpPE3BBIYANHBIX OOCTOSITEILCTBAX MOXKET OBITh OTMEHEHO WU
U3MEHEHO TOJIbKO TaKO€ K€ 3aBelllaHue. 3aBellaTelbHbIM pAaCIOpPSLDKEHHEM B
OaHKe MOXKET ObITh OTMEHEHO WJIM M3MEHEHO TOJIbKO 3aBEIIATEIILHOE PACTIOPSKEHUE
IpaBaMU Ha JICHEKHBIE CPEJICTBA B COOTBETCTBYIOIIEM OaHKe» - 3a(pUKCUPOBAHO B 11.4-
6 ct. 1130 I'paxkmanckoro koaekca Poccuiickoit deaepariuu [8].

AHanu3upys paBoOBbIE HOPMBI TPAXKIAHCKOTO KOJieKca B chepe HacIeT0BaAHMUS
MOKHO CJI€JIaTh BBIBOJI, UTO 3aKOHOIATENbCTBO Poccuiickoro denepaunu cO BCEX
CTOPOH OXPAHSIET MpaBa U JIMYHbIC MHTEPECHI KAXKI0M CTOPOHBI, KaK 3aBelIaTess], TaK U
HacienHukoB. Kpome Toro, 3amminaer mpaBo Ha HACJEICTBO HETPYAOCIOCOOHBIX
rpakaH, IOCPEJICTBOM BblleNeHUsl o0sA3aTenbHOM Ao0au. HoBoe rpaxnaHckoe

3aKOHOJATEIBCTBO TAKXKE PACUIMPWIO IpaBa HacJEAoJaTelield, Tenepb T€ B IpaBe
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COCTAaBJIATh 3aKpPbITOC 3aBCHIAHMC, HA3HAYATb HCIIOJTHUTEICH 3aBCIIaHUsA W BBCICHA

BO3MOKHOCTDb COCTABJIAATH COBMCCTHOC 3aBCINAHHUC CYIIPYT'OB.

I'maBa 2 Oco0eHHOCTH COBMECTHOI0 3aBELIIaHUA CYIIPYIOB

2.1 IIpaBoBoOe peryJiupoBaHHe COBMECTHOIO 3aBeIIAHUS CYNIPYTrOB

3aB€H.IaHI/IC, OTO JIMYHAA M IOCJICAHAA BOJIA YMCPIICTO, KOTOpas 00s13aTENILHO
JOJIDKHA OBITH peajin3oBaHa IIYTCM  MCIIOJIHCHUA  3aBCIIAHUS. BaKOHOI[aTeJ'IB
YCTAaHABJIMBACT, YTO 3aBCHIAHUC SABJIACTCSA )ICI\/'ICTBI/ITGJIBHBIM TOJIBKO IIpU YCJIOBHUH

JINYHOTO n IIPaBHUJIBHOI'O COCTaBJICHHUA, HnHa4dc OHO 6y,Z[CT CUMTATbCA
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HEJICHCTBUTEIBHBIM U BCE UMYILIECTBO OYJET paclpeeisiThCs MEXAY HACICAHUKAMU
10 3aKOHY B CYILIECTBYIOILIEM MOPSJIKE.

J10o HEeJTaBHETO BPEMEHU COCTABJICHUE 3aBEIIAHUS HE JOIMYCKaI0oCh IBYMsI U Oosiee
rpaxxaaHamu, HO B 2019 roay 6611 npunsT @enepanbubiii 3akoH No217 @3 «O BHeceHuu
M3MEHEHU B CTaThio 256 4yacTh MEPBOM M 4acTh TPEThIO ['pakIaHCKOTO KOjeKca
Poccuiickonn ®@eneparum», B KOTOPOM 3aKOHOJATENIb YCTAHABIMBAET BO3MOXKHOCTH
COCTaBJICHHSI COBMECTHOI'O 3aBEIIAHMS JIL, HAXOASUIMXCS B MOMEHT COCTABJICHHS
3aBelaHus B o(pHIIMaILHOM OpaKe, TO €CTh COBMECTHOTO 3aBemanue cynpyros. [20]

EcTtecTBeHHO, YTO HOBOBBEACHHS YBEIMYMBACT BO3MOXKHOCTH TpaXkiaH B cdepe
COCTaBJICHUS 3aBellanus. Tenepb CynpyTu B IpaBe BHIOUPATh COCTABUTH UM 3aBEIIIaHUE
BMECTE WM K€ MHIWBUIYaAIbHO. XOTh 3aKOH 1 NpuHAT B 2018, Takoil Buj 3aBelIaHuA
cTajJ JOCTYIEH TOJIbKO ¢ nepBoro utoHs 2019 rona, paHee B HACIEICTBEHHOM IIpaBe
pa3pemanoch TOIbKO COCTABICHUE 3aBEIIAaHUs OT OJTHOTO JIMIIA.

«IMy11ecTBO, HAXKUTOE CyNpyramMu BO BpeMsi Opaka, SIBIISIETCSI UX COBMECTHOM
coOCTBEHHOCTHIO» - cka3zaHo B 1.1 cT. 34 CemeitHoro konekca Poccuiickoit @enepanmu
[18].

B rpaxngaHcKkoM KOJEKCE MOJIOKEHHUE O COBMECTHOM 3aBEIIAHUE CYNPYrOB
3aKperIeHbI B TaBe 62 «HacienoBanue no 3aBemanuio» [ 'pakaaHckoro kojekca [8].

CornacHO 3aKOHY CYINPYTH MOTYT paclopsIuTbCsl CBOUM HMYIIECTBOM
CIenyIomnM 00pa3oM: OMPENeNTUuTh COCTaB HACJIENCTBA JUIs MEPEKUBIIETO CyNpyra,
U3MEHUTh pa3Mephl J0JIEM B COBMECTHON COOCTBEHHOCTH CYNpPYTOB MPU OTKPBHITUH
HACJIEJICTBA, PACTIPEACIIUTH COBMECTHO-HAXKUTOE UMYIIECTBO U UMYIIECTBO KaXIO0T0 U3
cynpyroB. PaccmarpuBast nanHoe HoBoBBeJeHuE [1.B KpameHnHHMKOB OTMETHII, YTO
«be3 COBMECTHOTO 3aBEILAHMS MTOCIIE CMEPTH OAHOTO U3 CYIIPYTOB 32 IPYTUM OCTAETCS
JIOJIsI, @ BTOpasi MOKET CTaTh MPUYMHOM CIIOPOB MEXIY HACIeIHUKAMHU. A B Cilydae C
COBMECTHBIM 3aBEIllaHUEM IMEePEKUBIIMI CYNPyr MPOXKXUBAET /IO CBOCH CMEPTH B
KBapTHUPE, a TOJIBKO IMOCJIEC ATOrO OHA MEePEXOAUT HacieaHruKam» [13].

Takum oOpa3zoM, TepEKUBIIHNI CYTPYT OCTABIISIET 32 COOOM MPABO HA CBOIO JIOJTIO
Y Ha JOJII0 YMEPIIEro CyINpyra v TOJIbKO MOCJIE CMEPTH BTOPOTrO UMYIIECTBO JIECJIUTCS

MCKAY HACJIICIHUKAMU, KOTOPBIC YKAa3aHbI B 3aBCHIAHNUC NUJIN KC 110 3dKOHY.
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[Ipu 3TOM B 3aBellaHUU paccMaTpUBaIOTCA pa3Hble nocieacTsus. HacnenoBanue
Opyu CMEPTH OJHOTO M3 CYNPYroB W HACIEJOBaHUE IMPU OJHOBPEMEHHOW CMEpPTH
CyHIpyTOB.

CoxpaHnsisi TUYHBIE WHTEPEChl Tpa)xKaaH, 3aKOHOJATEIb YCTAHOBWJ, YTO IS
COCTaBJICHHUSI COBMECTHOTO 3aBCIIAHUS TIPUHITOE PEIICHUE JOIKHO OBITH OOOIOHBIM.
HukTo He MOKET 3aCTaBUTH HACTEAOIATENs IEUCTBOBATh MPOTUB CBOEH BOJIH.

«K cynpyram, coBepIIMBIINM COBMECTHOE 3aBEIIaHKE, PUMEHSIOTCS ITpaBuiIa
nHacrosimero Komekca o 3aBematene» [8]. Ho Taxke HMMEIOTCS OTIMUYHTEIbHBIC
ocobenHocTH. Kak roBopusioch BbINI€ /JII COBEPIICHUS COBMECTHOTO 3aBEIaHUs
rpakjaaHe JOJKHBI ObITh B OQUIIMATIBLHO 3apErMCTPUPOBAHHOM Opake B TOPSJIKE,
onpexaeneHubM cT. 11 CemeitHoro kojekca [18]. D10 U ABIAETCS TJIABHBIM YCIOBHEM.
[Tomumo Opaka K COBMECTHOMY 3aBEIIAHUIO TPUMEHSIOTCS MTPaBUiia O 3aBeIaTee:

— «3aBeliaHue MOXKET ObITh COBEPIIEHO TPAKIAHWHOM, O00JIaJIAlONIUM B
MOMEHT €T0 COBEPIIEHUS JIEECTIOCOOHOCTHIO B TTOJTHOM 00BEME;

— 3aBelranne J0JDKHO OBITH COBEPIICHO JTMYHO. COBEpIIICHUE 3aBEIIAHUS U
3aKJIIOYEHUE HACJEACTBEHHOTO JOroBopa 4Yepe3 IMpeACTaBUTENs He
JIOTTYCKAIOTCS;

— OO0oroaHOE KeJTaHUE COBEPILICHUS COBMECTHOTO 3aBerianus» [8].

Jlenaem BBIBOJ, UTO JACHCTBUTEIHHOCTh TAKOTO 3aBEIIaHUE B MEPBYIO OUEPEIb
3aBUCUT OT HAJIMYMSA 3apETUCTPUPOBAHHOTO Opaka (CBUACTEIBCTBE O 3aKIIOUCHUU
Opaka). Takum oOpa3oM, TIpuU paACTOpKEHHUH Opaka WIM TPU3HAHUE €ro
HEJICCTBUTEIBLHBIM COBMECTHOTO 3aBElIaHUE AaHHYJUPYEeTCI H TepsieT CBOIO
IOPUIUIECKYIO CHITY.

Hcxons w3 BBHIMIEU3IO0KEHHOTO TMPUXOAUM K JIOTUYHOMY BBIBOIY, YTO
COBMECTHOE 3aBEIIaHue, TO OJHO HACJIECICTBECHHOE JEJI0, B KOTOPOM 3a(pMKCHPOBAHO
BOJICU3BSIBIICHUE IBYX JIFOJICH — CynpyToB. J[aHHOE T0JI0KEeHHE 00JIeTYaeT U yIpoIaeT
paboTy HOTapuyca 1o Tepeladyu UMYIIeCTBa HaCJIeTHUKaM, TaK KaKk paHee y CymnpyroB
He OBUIO BO3MOXKHOCTH COCTaBUTh OJHA OOOIOJHOEC 3aBCIIAHWE W IPUXOIUIOCH

OTKpPBIBATh ABd HACJICACTBCHHLIX JCJIA. Ecmn Y CYIIPYTOB UMCIINCH O6HII/IG HAaCJICAHUKH,
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TO IIOCJIETHUM MPUXOJHIIOCH ITPOXOJAUTH POLEAYPY HACIEAOBaHUE JBA pa3a — IPUHSTH
HACJIEICTBO OT KaXJA0W yMEpIIEH CTOPOHBI.

Paccmotpum Ha mpumepe. COBMECTHO MPOKUBAIOIIUE CYIPYTH UMEIOT B 00IIeH
COOCTBEHHOCTH JayHbId y4acToK. [Ipu cocTaBieHMHM COBMECTHOTO 3aBEIAHUS OHU
MOT'YT yKa3aTb, YTO B CIy4ae CMEPTU OJHOTO U3 CYNPYIOB NMPUUYUATAKOLIYIOCS JTOJIIO
NOJIYYHT MEPEKUBLINI CYIIPYT, a yKE MOCIE CMEPTU O0OMX Ja4YHbIM YYaCTOK NEpenieT
B COOCTBEHHOCTh UX ChIHY. Takas mpolenypa HeceT B ceOe YHpOIIEHHBIM MOPSIOK
BCTYIUICHHSI B HACJIEACTBO IOCIE CMEPTH NEPBOTO CYINPyra, B UTOre€ HE IMPUXOIUATCS
CHayaja JEJIUTh JOJII0 MEXIYy INEPEKUBIIUM CYIPYrOM M CBIHOM, a IIOCIE CMEPTH
BTOPOT'O 3aHOBO IPOXOJUTH IPOLEYPY HACIECIOBAHUSA CHIHY.

CrouT y4uTBIBaTh, YTO KAK IPU HHAWBUIYAIbHOM 3aBEIIAHUE, TAK U NPH
COBMECTHOM 3aBCIIIAHUHU CYIIPYI'OB HECMOTPs HHM Ha 4YTO YYMTHIBACTCSA IIPaBO Ha

00s3aTeNnbHYI0 10110. HamoMHuM, 4TO IpaBo Ha 00513aTENbHYIO JOJI0 UMEIOT:
— «HecoBepieHHoIeTHHE WM HETPYAOCIIOCOOHBIE I€TH HACIE0/1aTerIs;

— HeTpynocnocoOHbIe pOUTETN B HETPYIOCTTOCOOHBIC MKIUBEHITHD [8].

[Ipu cocTaBiaeHUN COBMECTHOIO 3aBEIaHUs CYNPYyTru 00s3aHbl yU4eCTh MPABO Ha
00s13aTeNBHYIO JIOJTI0 OTNEIBHBIN KaTeropuil rpaxaad. B mHOM ciydaet rocyaapcTBo
3aIUIIAET UHTEPECHI ITUX IPAKJaH, OHU BCE paBHO HACJIENYIOT 00s13aTEIbHYIO JOJIIO.

B 3akoHe cka3zaHO, 4TO B MOMEHT HAXO0XJIECHUS B MEAULUMHCKUX YUPEKICHUSX,
JTATbHUX IUIABAHBSIX, B OKCHEAUIUSAX M B MECTaxX JIMIIEHUS CBOOOIBI TPaBO Ha
YIOCTOBEPEHUE 3aBEUIAHUS IEPEXOAUT IIIABHOMY Bpauy, KallUTaHy CyJIHA, HAYAJIbHUKY
SKCHEAUIIMNA WM, COOTBETCTBEHHO, HA4YaJbHUKY MECT JuieHus cBoOonbl. [lpu
COCTaBJICHMM COBMECTHOT'O 3aBEIaHUsI HEOOXOIMMO TOJIBKO JMYHOE YJIOCTOBEpEHUE
HOTAapUyCOM U HHUKeM Oousbllie. B TakoM ciyyae, MOJy4yaeTcsi, YTO COBMECTHO
3aBelIaHre CYNPYrd MOTYT COCTaBUTh TOJIBKO, OOpaTWBIIMCH K HoTapuycy. CTOUT
OTMETUTh, YTO HE BCET/A €CTh BO3MOKHOCTh ITPUTJTIACUTh HOTAPUYyCa B MEIULIMHCKUE
OpraHu3alliy WK B MECTa JIUIIEHUS CBOOO/IbI, 111 KOTO-TO 3TO 3HAYUTEIbHBIH MUHYC.
Tak KaK 3aKOH COBCEM HOBBIY B HEM BHUJIHBI HETOPAOOTKH.

Taxxe cynpyru He MOTYT COCTaBUTh OJIHO 3aBEIIAHUE BMECTE B UPE3BBIYAHHBIX

O6CTOHTCHLCTB3X, P KOTOPBIX BOSMOKHO HAIIMCATh MHANBUAYAJIbHOC 3aBCIIAHUC OT
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pyku. B 3akoHe 4YeTKO NPOINKCAHO 3TO YCJIOBHE, YTO SBJISETCS CTPAHHBIM, BEb
MOJIy4aeTcsl, YTO MPAaBO HA COBMECTHOE 3aBEUIAHUE B YPE3BbIUANHBIX OOCTOSTEIHCTBAX
YIIEMJIEHO.

Takue xe nenma oOCTOST M C 3aKpBITBIM 3aBemlaHueM. Ho TyT HEMHOXKKO
MOHSTHEE, BEIb COJICPKAHUE TMYHOTO 3aKPHITOTO 3aBEIIaHus M0 3aKOHOIaTENIbCTBY HE
MOXET 3HaTh HUKTO, €CIIM HACIeI0AaTEh CaM HE PACCKAXKET O TAKUX.

Kak Tonpko Mbl pa3oOpanuch B CyTH COBMECTHOTO 3aBEIAHUSI M MOHSUIM MPHU
KaKHUX OOCTOSITEIhCTBaX BO3MOKHO €r0 COCTaBJICHUE, MEPEHIEM HEMOCPEICTBEHHO K
cyObeKTaM 3aBelllaHusl, a UMEHHO K TJIaBHBIM MOMEHTaM. [[Is Hayaia OTMETHUM, YTO
JUIsl 3aKOHHOTO BCTYIUICHHS 3aBEHIAHUS B IOPUIUYECKYIO CHUIYy OHO JOJDKHO OBITh
MOANMUCAHO O0OMMU CYINPYyraMH U YJOCTOBEPEHO, KaK TOBOPHWJIOCH BBIIIE, TOJIBKO
HOTapUyCOM.

Kpome TOro, Ha cyOBEKTHI COBMECTHOI'O 3aBEIIAHUS, & UMEHHO PeYb HJET O
Cymnpyrax, pacpoCTpPaHsIIOTCS T€ ke TpeOOBaHUS, YTO U JJI HACJIEN0JaTEeNs1, KOTOPBIM
coCTaBisieT JiMyHOe 3aBemanue. O0a cymnpyra JODKHBI OBITh  MOJIHOCTBIO
neecrnocoOHbIMU.  Takke HalmOMHUM, 4YTO TIPM  BCTYIUIGHMM B Opak [0
BOCEMHA/IIIATUJIIETHETO BO3PACTa, C COTJIACHSI OPTaHOB POAUTENEH, OPTaHOB OINEKU U
MONEYUTEILCTBA, FPaXKAaHE O0PETAIOT JeeCOCOOHOCTh B MOJHOM oObeMe. Brixoaur,
YTO MOJIOJIBIM CYINPYTH HE CTaBSIT OTPAHUYCHHM MO BO3PACTY [IJIsi COBEPILCHUS
COBMECTHOTO 3aBemanus. [la U B TakoM BO3pacTe y MOJOJO0KEHOB OOBIYHO HET
COBMECTHO H)XKUTOTO HMYILIECTBA, U YyX TeM O0o0jiee OHU HE 3aJyMBIBAIOTCS O
COCTaBJICHUH 3aBelnanus [8].

Korma B 2018 roxy 6si1 npunsat denepanbhbiii 3akoH Ne217 @3 «O BHeceHUH
M3MEHEHU B CTaThl0 256 4YacTU MEPBOM M 4YaCTh TPEThIO |'pakIaHCKOro KoOJeKca
Poccuiickonn ®epepauun» 3aKOHOJATENb HE Jal ONPEACICHHS COBMECTHOTO
3aBeIllaHMs, CKa3aB JIMIb, YTO K OCHOBHBIM TPEOOBAaHUSIM K 3aBEIIATENIAM IS
obopmIICHUST ~ COBMECTHOTO  3aBellaHus  J00aBiseTcs  eme  00s3aTelabHO
3aperucTpupoBaHHbIii Opak [20]. O6paTuM BHUMaHKE Ha CIIOBO «COBMECTHOE», IMEHHO
Ha HEro JejaeT ymop 3akoHojaresib. COBMECTHOE 3aBellaHUE MOJIpa3yMeBaeT IOJ

co0oM, 4TO CynpyTH Mepe]T 00paleHreM K HOTapryCy BMECTE 0OTOBOPHIIN BCE HIOAHCHI
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U MPUIILTK K 00111eMy, 00 TlyMaHHOMY BBIBOAY, UTO, KOMY U B KaKOH J10J1€ COOMpArOTCs
3aBellaTh, Pa3JCiNIM COBMECTHO-HAXXUTOE W JIMYHOE HMMYIIECTBO, MPEIYyCMOTPEIH
CUTYAIUH MPU KOTOPBIX YMHUPAET OJIMH U3 HUX, JINOO k€ 00a.

Taxk kak mist Poccurickoit denepanuy COBMECTHOE 3aBEIIAHUE CUUTAETCS YEM-TO
HOBBIM, ABTOPBI MPUHSUIUCh PACCMATPUBATH HOBEIUTY CO BCEX CTOPOH. Tak moHsTHE
COBMECTHOTO  3aBEIIAHHE  OKPYKEHO  MHOXECTBOM  KOMMeHTapueB. [1.B.
KpaiieHHHHUKOB CYUTAET, UTO «COBMECTHOE 3aBEllaHUEe MPEICTaBIsAET COO0H OOITYI0
BOJIIO CyripyroBy [13].

A C.C. IlleBuyk BBICKa3bIBa€TCS Ha OTOT CYET CISAYIOUIUM 00pa3om,
«CoBMECTHOE 3aBEIIIaHUE €CTh TPABOMEPHOE IOPUINYECKOE JICUCTBUE, COBEPILICHHOE B
ONPEICIICHHON 3aKOHOM (OopMe J1€€COCOOHBIMU Tpa)KJaHaMH, COCTOSIIIHE MEXKITY
co00if B MOMEHT €r0 COBEPIICHHS B Opake, BhIpakarolllee MX JIMYHYIO CBOOOJHYIO
BOJIIO, HAIIPABJICHHYIO HA PACHOPSHKEHUE MPUHAMICKAINIMMHA UM UMYIIECTBEHHBIMU U
HEKOTOPHIMU JIMYHBIMU HEUMYILECTBEHHBIMU IMpaBaMU U OOS3aHHOCTSIMHU IyTEM HX
pacmpenesieHus MEXJy ONPEICIICHHBIMU MMM HACJICIHUKAMH Ha ClIydal CBOEU
cmept» [19].

B nepByro ouepenb mepen COCTaBICHUEM COBMECTHOTO 3aBEIIAHUSA CYIPYTH
JIOJKHBI CECTh M JIOTOBOPUTHCSI HAa Oepery Mo BCeM MyHKTaM, YTOOBI B JTaJIbHEHIIEM,
KOTJla OHU MIPUAYT OPOPMIISITH 3aBEIIAHUE K HOTAPUYCY, Y HUX HE BOZHUKJIIO CITIOPOB U
HeJopasyMeHnii. Beab coBMecTHOE 3aBeliaHue, 3TO OO0Ias BOJS CYyNpYyroB U TIpH
COCTaBJICHMM HEOOXOJMMO HX COBMeCTHOe coryiacue. Cympyrxeckas mapa J0/DKHA U
MOKET PaCHpPENCINTh CBOE COBMECTHO-HAXKUTOE MMYIIECTBO W JIMYHOE WMEIOIIHECSH
UMYIIECTBO KaXKJI0T0 JTIOOBIM CyObEeKTaM, BKIIFOUAs UX CaMUX MPU CMepTH iepBoro. [1o
CBOEMY YCMOTPEHHUIO OHU OMPEAEISAIOT JOJIM HACIEAHUKOB B HACIEACTBEHHONW Macce.
Cynpyru 00y1ajatoT TaKUMH K€ TIpaBaMU YTO W TPaKIaHUH COCTABIISIONIMKN JTHYHOE
3aBeIllaHuE, TO €CTh 110 CBOEMY YCMOTPEHHUIO JTUIINATH HACTEICTBA OJJHOTO, HECKOIBKUX
WJIM BCEX HACJICAHUKOB MO 3aKOHY, HE yKa3blBas MPUYMH TAKOTO JUIlIeHUs. JlaHHOE
paBO HE PACIpPOCTPAHSACTCS HA HACJICIHUKOB, MMEIONIUX IMPaBO Ha 005S3aTEIbHYIO
JIOJTI0. A Tak)Ke BKJIFOUWTH MHBIE 3aBEIIATEIbHBIC PACTIOPSXKEHUSI, HE TTPOTUBOPEUAIIINE

3aKOHY.
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[Ipu oOpaieHnn K HOTapuycy, yXe ¢ OOJyMaHHBIM IUIAHOM 3aBellaHus,
00TrOBOPEHHBIM 3apaHee, CYNPYTU JOJDKHBI MMPEJOCTABUTH PSJl JOKYMEHTOB:
— ID'paxxnmanckue nacnopra;
— CBHIETENHCTBO O 3aKIIOYEHUHN Opaka;
— Cnucok mpeanoiaraeMbiX HaCJIEIHUKOB,;
— JIOKyMEHTHI Ha UMYIIIECTBO COOCTBEHHUKOB;
— Keuranuuss 00 oruiate TOCyAapCTBEHHOM MOUUIMHBI 3a COCTaBIICHUE
3aBelIaHusl.

Ecnu ¢ nokyMeHTamMu He BO3HUKAET HUKAKUX MPOOJIEM U CYNPYTU MOTHOCTHIO
JOTOBOPUIIMCH MEXAY COOOM, TO 3aBelanre o(hopMIIIeTCs yXKE B JIeHb 0OpalleHus K
HOTapuycy.

[Tocne cocTaBieHus MPOEKTA 3aBEIIaHKs CYTIPYTOB HOTApUYC NIEPEAAET €r0 mape
JUIS. O3HAKOMJICHHSI ¢ TEKCTOM M HCIPABJICHUS BO3MOXHBIX JOMYILIEHHBIX ONIMOOK.
Kaxxp1it u3 3aBemaresneil JoIKeH 03HAKOMHUTHCS € JIOKYMEHTOM, a €CJTU PaclopsKeHUe
M3HAYaJIbHO OBLIO COCTaBJICHO OHOM CTOPOHOM, TO HOTAPUYC JOJDKEH yOEeIUThCS, YTO
BTOpasi CTOPOHA O3HAKOMJICHA C TEKCTOM 3aBEIaHUs U HE UMEET HUKAKUX BO3PAYKCHUIM.
Kaxxip1il 13 cynpyroB JIOJKEH paclucaThes, TEM CaMbIM MOATBEPIMB CBOE HAMEpPEHUE
3aBelniaTh MMEHHO 9TO UMYIIECTBO UMEHHO ATUM HaclieqHukaM. OpuruHai rpaMOTHO
COCTaBJICHHOTO 3aBEIlIaHMsI OCTAETCS y HOTapuyca, HO O NpochOe 3aBeuiaTelsiew,
MIPABOMPEEMHUKOB WJIM UCTIOJIHUTENh 3aBEIIAHUS MOTYT MOJTYYUTh 3aBEPEHHYI0 KOTTUIO
JTIOKYMEHTA.

3akoHOJATENh yCTAaHABIMBAET, 4YTO «IMPU YJOCTOBEPEHUHU COBMECTHOTO
3aBelIaHUs CYNIPYroB HOTApUyC 005i3aH OCYIIECTBIATH BUACOPUKCAIIUIO MPOIETYPhI
COBEpIIEHUS COBMECTHOT'O 3aBEIlaHusl CYINPYyTroB, €CJIM CYNPyrd HE 3asBWIH
BO3PAKEHUE MPOTUB ATOro» - ykazaHo B 1.5 cr. 1125 I'paxkmanckoro kojekca
Poccuiickoii @eneparuu [8]. Ho mpu 3TOoM, 3aK0H 0CBOOOXIaeT HOTapUyca OT ITOU
00s13aHHOCTH, €CJIM OJIMH U3 CYNIPYTOB BHIPA3UT BO3PAKEHUS IPOTUB TAKOTO JICHCTBHSI.
EcTtecTBeHHO, MOMETKa O TAKOM OTKa3€ JIOJDKHA MPUCYTCTBOBATH B 3aBEIIIAHUM.

Ha camomMm niene cbemka Takoro mporecca NpoOUCXOAUT JUIIb AJIA TOrO, YTOOBI

HaCJICIHUKH WIH IIPpU Cy,[[e6HOM pa36I/IpaTeJIBCTBe — CyAbs, CMOIJIM BUJCTH U CJIbIIIATD,
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4yTO 00a CyNpYyrd HE MOJBEPraroTCs NMPUHYKICHUIO K MOJNUCAHUIO CTOJIb BAYKHOTO
JOKYMEHTa, YTO OHHM CIIOKOMHO M 4YETKO COCTAaBJISIOT 3aBelllaHue, 0e3 pyraHu U
pasHorjacHii, 4To npu oGOpPMICHUH JOKYMEHTAa HE BO3HUKIO HUKAKUX HapyIICHUI
POCCHICKOTO 3aKOHOATENbCTBA.

B Poccuiickor ®denepanv MHCTUTYT COBMECTHOI'O 3aBEIIAHUS CUUTACTCS
coBceM HOBbIM. C MOMEHTa MNpUHATHA pelieHus o0 BBoge B Poccuum mpaBa Ha
COBMECTHOE 3aBEIIaHHUE CyIIPYroB IPOHUIO 3 roja, a ¢ MOMEHTa Hadajla pealu3alun
TaKoro npasa Bcero 2 roja. Takon KOPOTKUM CPOK JIsi HOBOU CTYIIEHU B HACJIETOBAHUU
naetr o ce0e 3HaTh, B 3aKOHE HMEETCS pAJl HEAopabOTOK U MPOTHUBOPEUMM.
Hacnenonarenu B BUIe CylpyroBs, a IIOCIE€ UX CMEPTU U HACICAHUKU €lIe HU pa3
CTOJIKHYTCSI C TPOOJIEMaMH COCTABJIEHUSI COBMECTHOI'O 3aBEILIAHUS U, COOTBETCTBEHHO,
C 3aTPyJHEHUSMU IIPU IPUHATHUH HACIIEICTBA.

AHanmu3upysi BCE BBIIIECKA3aHHOE, MBI [JEJA€M BBIBOJ, YTO COBMECTHOE
3aBCIIAHKUE, OTO COBMECTHOE BOJICU3BSBICHUEC TIPaXJaH, KOTOPBIE B MOMEHT
COBEpUICHMs 3aBELaHUsl HaXOAATCs B OQUIMANIBbHO 3aperucCTPUPOBAHHOM Opake,
3aABILIIOIINE O CBOEM OOOIOJHOM HAaMEPEHHH HAclIe[J0BAThb COBMECTHO-HAXKHUTOE U
JUYHOE WMYILECTBO OIPEIEICHHOMY KpYyry JIMI[ [IOCJIE CBOEH CMEPTH WU
MIEPEKUBIIEMY CYIIPYTY MOCIE CMEPTH IIEPBOTO.

2.23MeHeHHEe U OTMEHA COBMECTHOI'0 3aBelaHUA

CoBMecTHOE 3aBelaHNe TAKXKE, KaK U CAUHOJIMIHOES, MOXKET OBITh M3MECHEHO WU
OTMEHCHO B JIF0O0I1 MOMEHT.

«CoBMeCTHOE 3aBEIllaHUE CYIIPYTOB yTPauMBAECT CUJIY B CIydae pacTOP KEHHUS
Opaka Wiu nmpu3HaHus Opaka HEJACHCTBUTEIBHBIM KaK /10, TAK U MOCJIe CMEPTH OJHOTO
U3 CynpyroBy» - 00 3Tom rooputcs B 1.4 cT. 1118 I'pasxknanckoro koaekca Poccuiickoii
®denepanuu [8]. B ciydae oTMEHBI COBMECTHOTO 3aBELIAHUS JMYHO CYNPyraMu K
OJIHUM U3 HUX U MPHU PACTOPKEHUH Opaka BCE UMYILIECTBO OCTACTCS TOMY, 3a KEM OHO
OBLIIO 3aKPETUICHO M3HAYAIBHO, TO €CTh KTO SIBIIICTCS IOJTHOIPABHBIM BJIaJACIIBIIEM HIIH

(baKTUYECKH UM BJIaJICeT.
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3aBelaHue CyNpyroB MOXKET YTPAaTUTh CBOIO IOPUIUYECKYIO CUITYy M TIPH APYTHX
00CTOSATENBCTBAX. BhINIe yXe yImOMHUHAIOCh 00 OTMEHE W M3MCHCHHUHU 3aBellaHUs
Cynpyramy WA OJHUM U3 HUX, 00 3TOM MBI U TIOTOBOPHUM TIOJIpoOHEe.

OTmeHa 3aBeliaHusl BIOJHE JIONYCTHMMa M perjiaMeHTupoBaHa 3To cT. 1130
['paxxnanckoro kojekca. Ho ecnu BepHyThes K cT. 1118, TO MBI MOKEM YBHUIIETH, YTO
3aKOHOJAATENb JAaJl MPABO MEPEKUBIIEMY CYIPYTy OTMEHUTH COBMECTHOE 3aBEIIaHUE U
COCTaBUTh HOBOE — e€IWHOJINYHOE. «OJIUH U3 CYyNpPYyroB B JH000E BpeMs, B TOM YHUCIIEC
MOCJIE CMEPTH APYroro Cympyra, BIPaBE COBEPIIUTH MOCIEIYIONIEE 3aBEIIAHUE, a
TaKk)K€ OTMEHHTb COBMECTHOE 3aBeIlllaHue Cympyros» [8]. DToT myHKT mpoOyKaaeT
BO3MYIIICHUE Y TPaXK/IaH, BEJIb B CIydae OTMEHBI IEPEKUBIIHUM CYIIPYTOM COBMECTHOTO
3aBelIaHUs HapyIIaeT MpaBa Ha MOCIIEIHIO0 BOIIO yMepIiero. Ero Bojen3baBieHue He
OyJZleT OCyIIECTBIIEHO.

Pa3bepem noapodHee. OTMEHA COBMECTHOTO 3aBEILIAHUS OJTHUM U3 CYIPYTOB IIPU
YKU3HU 000UX NTa€T MPaBO U BO3MOXKHOCTbH KaXKJIOMY IO OTAEJIIBHOCTH COCTaBUTh CBOE
SAMHOJIMYHOC 3aBEeIlIaHKe, T KaKIbIA U3 CyIPYTroB IIpaBe BRIOUPATh KOMY HACIEAyeT
CBOE UMYILIECTBO U KaKYIO JOJIIO OT OOIIEei HACIEACTBEHHOU MACCHI.

VY cymnpyra, KOTOpbIH penInia OTMEHUTh COBMECTHOE 3aBEIIAaHME HU MPU KaKUX
00CTOSITEILCTBAX HE TOJYYUTCS CKPBITh ATO OT CBOEW MOJIOBUHBI. Tak Kak 3aKOH
ycTaHoBUII, uTO «ECin HOTapuyC yAOCTOBEPSIET MOCIEAYIOIIEe 3aBellaHue OJTHOTO U3
CyIpyroB, IPUHUMACT 3aKPHITOE MOCJIECAYIONIEeE 3aBEIlaHue OJHOTO M3 CYNPYroB WU
YIAOCTOBEPSIET PACIIOPSKEHUE OJTHOTO U3 CYNIPYTOB 00 OTMEHE COBMECTHOTO 3aBEIIIAHUS
CYyIpYyroB INpHU >XKU3HU OOOMX CYNpPyroB, OH 00si3aH HANpPaBUTh JAPYrOMY CYIPYTY B
MopsAKe, MPETyCMOTPEHHOM 3aKOHOJATEIIbCTBOM O HOTapWaTe W HOTapHAIbHOM
JeATEIIbHOCTH, YBEIOMJICHHE O (DAKTE COBEPIICHUSI TAKUX TMOCICAYIOIINX 3aBEIIaHUI
uim 00 OTMEHE COBMECTHOTO 3aBellaHus CymnpyroB» - ab3. 6 m4 cr. 1118
I'pasknanckoro xkojaekca [8].

Ho o6paTtuM BHUMaHHE HA MOMEHT, B KOTOPOM roBopUTCs: «OIMH U3 CyNPYyroB
B J11000€ BpeMs, B TOM YHCJIE IMOCJE CMEPTU JAPYroro Cyrnpyra, BIpaBe COBEPIIUTH
nocieayroliee 3aBemanye» [8], B 3ToM cilydae HapylllaeTcs 3allluTa MpaB, HHTEPECOB

YMEPIIIETO CYINpyra, a TaKKe HApyIIAlTCs TpaBa HACIEIHUKOB, KOTOPHIX BBIOpAT
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3aBeniaTeslb, BEb €ro BOJIiA OyJeT MOJHOCThIO OTMEHEHA, a MPUHAJICKAIIUE eMy
UMYIIECTBO OyIET NEIUTHCS MEXKIY HACIEIHUKAMU IO 3aKOHY.

Takxke HapyliaeTcs yCTaHOBJIEHHAsl 3aKOHOM CBOOOJa 3aBemianwusi, B c¢T. 1119
['paxxgaHCKOro KoAEKca TOBOPUTCS: «3aBeliaTellb BIPaBe 0 CBOEMY YCMOTPEHUIO
3aBellaTh HMMYIIECTBO JIOOBIM JHIAM, JIOOBIM 00pa3oM OIpeneauTh JI0JIU
HACJEIHUKOB B HACJIEACTBE, JIMUIIUTh HACIEJACTBA OJHOTO, HECKOJIbBKMX WM BCEX
HACJICJTHUKOB TI0 3aKOHY, HE YKa3bIBasi IPUYMH TAKOTO JUIIeHUs» [8].

Kpome 3Toro HeonoHuMaHus, B 3aKOHE €CTh U JPYTUE OTTOJIOCKH ITOCIIENTHOTO
BBEJCHUS COBMECTHOIO 3aBellaHusi Ha teppuropun Poccuiickoit ®@enepauun. Kak
oTMeueHO B cT. 1118 «CoBMecTHOE 3aBelllaHHE CYNPYrOB YTPAYUBAECT CHILY B CITydae
pacTtopkeHus Opaka WIM IPU3HAHUS Opaka HEJACHCTBUTEIIBHBIM KaK 110, TaK U MOCIIE
cMepTH oaHoro wu3 cynpyroB» [8]. Takum oO0pa3oMm, mpu mNpU3HAHHKM Opaka
HEJEHCTBUTEIBHBIM NIOCIIE CMEPTU OJJHOT'O U3 CYNIPYTOB COBMECTHOE 3aBEILIAHUE TEPSET
CBOIO IOPUJIMYECKYIO CUITY.

PaccmoTtpum nipumep, 0OOMKEHHBIN OTell, (2 KaK Mbl 3Ha€M POJUTENIA OTHOCSTCS
K IIEPBOY 04epe i) KOTOPOMY HE IOCTATIOCh HUYETO MOCIIE CMEPTH OJTHOTO U3 CYIIPYTOB
peraeT oOpaTUThCs B CyJl ¢ UCKOM O MPU3HAHUU Opaka HEACUCTBUTENbHBIM. Ecim
TaKOW POJICTBEHHHK MPEJIOCTAaBUT JOKa3aTelbCTBa, W CyJ MNpu3HaeT Opak
HEJICHCTBUTEIBHBIM, TO BMECTE C 3THM PAHEE COCTABJIEHHOE COBMECTHOE 3aBEIllaHue
TaK)Ke TEPSIET CBOIO CHITY U BCE UMYIIIECTBO YMEPIIIETO OY/IET HACTIE0BAThCS 110 3aKOHY
B YCTAHOBJICHHOW 3aKOHOM OYEPEIH.

Heobxoaumo momuepkHyTh, YTO B 3aKOHE €CTh MCUEPIBIBAIONINN CITHMCOK
rpaXjaH, KOTOpble UWMEET TMpaBO HA ToJadyy HCKa O TMpu3HaHUU Opaka
HEJICHCTBUTEIBLHBIM, @ UMEHHO:

— «HECOBEPIICHHOJICTHUHN CyNpyT, €ro poAUTENH (JIUIla, UX 3aMEHSIONINE),
OpraH OIEKH ¥ MOMEYUTEIHCTBA WIH IPOKYPOD;

— CyIpyr, mpaBa KOTOPOTO HapyIIEHbI 3aKIIOYEeHHEM Opaka, a Takke
OPOKYpOp, €ciau Opak 3aKiIloyeH NpU OTCYTCTBHM JIOOPOBOJIBHOTO

corjiaCusia OJJHOI'O U3 CYIIPYIoB HA €T0 3aKJIHOYCHUC,

29



— Cympyr, HE 3HABIIMA O HATUYUH OOCTOSTENHCTB, MPEMSITCTBYIOIINX
3aKJII0YEHUI0 Opaka, OMEKyH Cymnpyra, MPU3HAHHOTO HEEeCrOCOOHBIM,
CyNpyT TI0 MPEABITYIIEMY HEPACTOPTHYTOMY OpaKy, Apyrue JuIla, mpaBa
KOTOPBIX HAPYIICHBI 3aKITF0YCHIEM Opaka;

— TMPOKYpOp, a TaKkKe He 3HABLINI 0 PUKTUBHOCTU Opaka Cympyr B ciyyae
3aKiIoueHusl (PUKTUBHOTO Opakay - roBopuT cT. 28 CeMelHOro Kojaekca
Poccwuiickoii @eneparum [18].

[Ipu3znanue Opaka HENEHCTBUTEIBHBIM OCYIIECTBIISIETCS TOJBKO B CyAeOHOM
MOPSIAKE MO UCKY BBINICTICPEUNUCIICHHBIX JIUII.

B cutyanum, korma AeiicTBUE COBMECTHOTO 3aBEIIaHMs OBLIO MPEKpalieHo Ha
3aKOHHBIX OCHOBAHMUSIX MMYIIECTBO YMEPIIEro JIMLIA PACHpEHENsieTcd MEKIY
3aKOHHBIMHU HACJIETHUKAMHU B TIOPSJIKE YCTAHOBJIEHHON OYEPEIHOCTH.

CBo¢ MHeHHE 00 OTMEHE M M3MEHEHUU COBMECTHOI'O 3aBEIIaHUSI BHICKA3bIBACT
A.A. AHTOHOBa «BO3MOKHOCTh MOCIEAYIOMIETO N3MEHEHHS UM OTMEHBI COBMECTHOTO
3aBEIIAHUA OJTHUM W3 CYIIPYTOB AEIACT JaHHBIM MHCTUTYT HEHaACKHBIMY» [1]. MHOrHe
NPUXOIAT K TAKOMY MHEHMIO, TaK KaK HMHCTUTYT COBMECTHOTO 3aBECIIAHMs €lIe
HEZI0pa0dOTaH U HYK/IaeTCA B COBEPUICHCTBOBAHUMU.

[Tox0Xyr0 MBICIb MOXHO 3aMEHUTh W y APYroro aBTOpa, OH TOBOPHUT, YTO
BO3MOYKHOCTh MEPEKUBIIETO CYIIPyra OTMEHUTh COBMECTHOE 3aBEILIAHUE «CTABUT MO
BOIIPOC MPHU3HAK COBMECTHOCTH TaKOW MPOUEIYPhl U MOXET MPUBECTU K PA3TUUHOTO
pona 3J0ynoTpeOJIeHUsIM, BBIPAKEHHBIM B TOM, YTO BTOPOW HEIOOPOCOBECTHBIM
3aBellaTeslb MOXKET MepeaTh B HACIEACTBO BCE MMYILECTBO, B TO BPEMsI KaK YMEpPILUN
runotTeTuuecku Obu1 061 MpoTHB» E.B. I'epacumos [3].

Cama BO3MOYKHOCTh OTMEHBI COBMECTHOTO 3aBEIIAHUS MEPEKUBIINM CYIIPYrOM
SIBJISIETCS TOBOJIOM JIJIsi IUCKYCCHUW U BBI3bIBAET MHOTO BOMPOCOB. MHOTHE aBTOPHI
CUHUTAIOT, YTO TaKasi BO3MOKHOCTh CTABUT I10]] COMHEHHUE MIPABOBYIO 3aIUTY YMEPIIETO
cynpyra, a Takke HacjaeAHUKOB. [[ns pemeHuss 3Toil mpoOieMbl MpeasiararoTcs
pa3IMYHbIC PEIICHUsS, OJHUM U3 TaKUX SIBJISETCS YCTaHOBKA CPOKa JJISI BO3MOXKHOCTH

OTMCHEI ITI0CJIC CMCPTH.
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N3 BO3MOXKHOCTH OTMEHBI COBMECTHOTO 3aBEIIAHMSI BBITEKAET W CIEAYIOIIAs
npobsiema. Y HacCJICAHUKOB, KOTOpPHIE VXK€ BCTYMWJIM B HACIEJICTBO CITYCTS
MOJIOKEHHBIE TTOJTOa OY/IeT 0TO3BaHO TO UMYIIIECTBO, KOTOPOE OBLIO HACIEAOBAHO FM.
B cBs3u ¢ 3TUM «HEOOXOAMMO YETKO C(OPMYJIHUPOBATh MO3UIMIO O TOM, YTO
MOCIICAYIONIEE 3aBCIIAHUE, OTMEHSIONIEE COBMECTHOE 3aBEIIAHHE, HE JOJDKHO
MPUMEHSATBCSA K TOMy HMYIIECTBY, IpaBa Ha KOTOpPOE Yyke ObuTd O(OpMIICHBI
HaclieJHUKaMU ymepiiero cynpyra. Ho, mpencrapnsiercs 6ojiee pasyMHBIM, BOOOIIE
yOpaTh BO3MOXKHOCTh OTMEHBI COBMECTHOTO 3aBEIIAaHUS IOCJIE CMEPTH OJHOTO W3
cynpyrosy - numet M./]. 'epacumona [14].

Eiie onuH aBTOp NPUBOJIUT BIOJHE PEAIBHBIA MPUMEDP, B KOTOPOM BUIHO, YTO
JJaHHAsI HOBEJIJIa €IIE COBCEM ChIpasi U TpeOYeT CPOUHBIX JOPAOOTOK, 1a0bl HE J1aBaTh
BO3MOXKHOCTh 3JI0YNOTPeONsITh UMHU. «lIpu 3aKiIFOYeHUN 3aBEIIaHUsS MYX | KeHa
YKa3bIBaIOT CBOETO OOIIEro pedeHKa Kak HacjleAHuKa, nepexusiiero cympyra. Ho,
MOCJIE€ CMEPTU OJHOTO M3 CYINPYTOB, MEPEXKUBIINNA CYNPYTr CHOBAa BCTYIAET B Opak,
B KOTOPOM pOXAar0TCA AeTh. [lepexuBIINi Cynpyry )KepTBYET YKa3aHHOE UMYIIIECTBO
JIeTAM, POKIECHHBIM BO BTOpoM Opake. Ha nuio 3moynotpebiaeHuto mpaBoM u OoJjiee
TOT0, 3/I€Ch OYEBHU/IHO TTOJHOE HAPYIIEHUE BOJIM YMEPIIEro cynpyra. JJaHHbI npuMep
HarJIsiAHOE TOATBEPXKACHUE TOro (pakTa, UYTO «COBMECTHBIC JI€TU-HACJICIHUKI
HUKaKHM 00pa3oM He 3allUIICHBI B JaHHOW cuTyaruny - A.J]. Ilpi0ynsckas [22].

Takum 00pa3oM, NMpU COCTaBJIEHWM COBMECTHOTO 3aBCIIAHMS Y YMEPIIETro
Cympyra HET HUKAaKUX TapaHTUH, 4TO €ro MOCJEAHsS BOJISI HE OyAeT HapylleHa U
UCIIOJHUTCS B TIOJHOM oObeMe. JIms coXxpaHeHHMS TaKOW TapaHTHH CIEayeT
MIEPECMOTPETh UMEIOIIUECS TTOJIOKEHUS Y IIPUKTH K BBIBOY, BOBCE 3aIIPETUTH OTMEHY
COBMECTHOTO 3aBEIIaHUs IOCJe CMEPTH OJHOTO M3 CyIpyra, Ju0O OCTaBUTh TaKyIO
BO3MOYKHOCTb 33 EPEKUBIIUM CYIIPYTOM, HO B UCKIIFOUUTEIIBHBIX CUTYyallHs].

B I'epmanuu, HanpuMep, YTO YKa3aHHOE B COBMECTHOM 3aBEIIaHUM MUMYIIIECTBO
HaXOJUTCS B OOPEMEHEHMHM M MOKET TNEpPEHTH B HACJIEACTBO TOJBKO YKa3aHHOMY
HACJICMHUKY. BBUY CIIOKUBIITUXCSI 00CTOSATEILCTB OYIET 11eTIeCO00pa3HO MEPEHSTh Y
I'epmanckoro rocynapcrBa JaHHOE IIOJOXKEHHE U AOHOJHUTH  Poccuiickoe

3aKOHOAATCIIbCTBO.
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CornacHo craructuke «Ha 20 aBrycta 2019 roga — c¢ 1 utons 2019 roga 6s110
odopmiieHO 244 COBMECTHBIX 3aBEIIaHUsA, C PE3KUM CKauykoM B aBrycre — 190 map»
[16]. HMcxomst m3 3TOro, MOXHO CJielaTh BBIBOJ, YTO COBMECTHOC 3aBelIaHHEC
JIOCTaTOYHO TMOJIOKUTENIbHOE siBIeHHWe. Ho BBHUIy MHOXecTBa HEAOpabOTOK H
BO3HUKAIOIUX MpobieM TpebdyeT OONBIINX M3MEHEHUH U JKeNaTelbHO B OnmKaiiiiee

BpEMSI.

I'maBa 3 AKkTyajibHbIe IP00JIeMbl COBMECTHOI'0 3aBELIIAHUA CYIIPYIOB

3.1 IIpo6emMbl HCIOJIHEHHUSI COBMECTHBIX 3aBelllaHu i

[Tocne npunsitust GenepanbHoro 3akoHa «O BHECEHUU U3MEHEHHI B CTaThIO 256
4acTU NEPBOM M 4YacTh TpeThbio ['paxkmanckoro konekca Poccuiickor denepaunny»
MHOTHE IOPUCTHI, B TOM YHUCJIE€ U HOTAPUYChl BHICKA3aJIM CBOE MHEHHE, KOTOPOE, HAJ0
OTMETHTh, OBLJIO HE cambIM MoJoxuTeabHbIM [20]. Jake Ha ¢uHAIBHOW CTaauU
OPUHATUS 3aKOHA ObUI0O OOHAPYKEHO MHOXKECTBO HEIO0paOOTaHHBIX MOMEHTOB,

KOTOPBIE B TIOCIIETYIOIIEM TOCTY>KIJIM TPUUYUHAMHE CTIOpa B 00CYKIeHUH. YiKe ceiiuac
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MO>KHO CKa3aTh, YTO BHEIPEHHUSI HOBOTO MHCTUTYTa COBMECTHOTO 3aBELIaHUs CYIIPYTOB
SIBJIIETCSI COBCEM CBIPBIM IO CPABHEHUIO C TAKUMHU K€ 3aBEIIAHUSIMU B APYTUX CTPaHAX.

CoBMecTHOE 3aBenIanms CynpyroB B Poccuu meiicTByer yxe 6osee 2 jiet, HO U3-
32 MHOXKECTBa HEJOCTATKOB HE TOJIb3YyeTCs] aKTUBHOM CHPOCOM, OOJBIIMHCTBO
CYNPY’>KECKHX Map MPEANOYUTAIOT COCTABIATH CAMHOJIMYHOE 3aBelllaHue, 1adbl B
JAIbHEUIINM HE CTOJKHYThCS C MpoOJeMaMH M HApYHICHUSAMH MM 3aKOHHBIX
WHTEPECOB U MPaBa Ha UCIIOJIHEHUS TIOCIEAHEN BOJIH.

OcHoBaHMA MJi1 TPUHATHS TaKOTO pEIIeHHs Ha3peBalM yKe JMJaBHO. B
OOJBIIMHCTBE CTPaH NOJ00HOE 3aBEIIaHUE IPAKTUKYETCS YXKE HE MIEPBBIN ro/1 U BeCbMa
YCIENIHO, YTO HENb34 cKa3aThb Ipo Poccuro.

[ToMuMO OCHOBHOI MPOOJIEMBI, KOTOpask 3aKJIFOYAETCSI B BO3MOKHOCTH OTMEHBI
3aBeIllaHus NEPEKUBIINM CYIPYTrOM MOCIE CMEPTH OAHOTO U3 CYNPYTOB, KOHCTPYKLIUS
COBMECTHOTO 3aBEIIaHMsI UMEET €lle LENbld psija 0ojiee MEIKUX HEA0CTaTKoB. EcTh
TaKle€ MOMEHTBI, KOTOPBIE MIPOCTO HE PETYIUPYIOTCA 3aKOHOM U CYIIPyTraM MPUXOJAUTCS
rajate, a 4TO J€JaTh MPU BO3HUKHOBEHUU TOW MJIM HMHOW curyauuu. Huxe Mbl
nonpodyeMm pa3zo0paTh BCE HIOAHCHI, BO3HUKAIOIIME MPU BHIOOPE COBMECTHOIO
3aBelllaHus U BBICKa)KEM CBOE MHEHHUE IO MOBOJy PEIICHUS TaKUX MpoOIIeM.

Pa3bepem nepByro HeAOPaOOTKY Ha IPOCTOM MpUMeEpe. Y CYNpyKECKOU mapbl B
COBMECTHO HaXUTOM HMYIIECTBE MMEETCS KBApTHPA, JAYHBIA y9aCTOK M MOTOIIHKIL.
Cynpyru pemmian COCTaBUTh COBMECTHOE 3aBeIllaHue, B KOTOPOM YKa3ald, YTO BCE UX
MMYIIECTBO IOCJE€ CMEPTH MEPEKUBILETO Cylnpyra HacieayeT ux BHyuka. OOpaTtum
BHUMaHuE Ha (pasy «Iocie CMEPTH NEPEKUBLIETO Cynpyra». Bo3Hukaer Borpoc, KTo
OyAeT SBJIATHCS IMOJIHOMPABHBIM COOCTBEHHUKOM IIOCJIE CMEpPTH IEpPBOro cCymnpyra?
OTBeT OueBHICH — MEPEKUBIINN Cynpyr. M BOT MBI CTaJKMBaeMmcsi ¢ MPOOIEeMOH,
KACAIOLIEICs OTMEHBI COBMECTHOT'O 3aBEILIAHHS.

B coBmecTHOM 3aBelIaHUU CKa3aHO, YTO IMOCJE CMEPTH O0OMX CYNpPYroB BCE
MMYIIIECTBO MEPEXOAUT BHyuke. Ho Tak kak 1mocie cMepTH MepBOro cymnpyra, BTOpou
CTAaHOBUTCS COOCTBEHHHMKOM BCErOo, OH MOXET 3J0yHOTPeOUTh MOJOXKEHUEM U
OTMEHUTh COBMECTHOE 3aBemianue. [lpomate Bc€ uMeromuecss Tenepb y HEro

HMYHICCTBO U HAa BBIPYUCHHBIC ICHBI'Y KYIIUTH YTO-TO MHOC, 00 xe IIPOCTO COCTAaBUTDH
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€AUHOJIMYHOE 3aBEIIAHUE M TEM CaMbIM JIMIIUTh Ty CaMyl0 BHYYKY BCErO, 4TO €
M0J1arajiock.

B cBsi3u ¢ 3TuM, 51 cunTato, yto B cT. 1118 ['paxkmanckoro kojekca CTOUT BHECTH
NomnpaBKu 00 OOpeMEHEHUU Takoro umyiiectBa. OOpaTUMCS K 3aKOHOJATEIbCTBY
VYkpaunsl. B I'paxxnaHnckom KoZekce YKpauHbl CKa3aHo, u4To «B cimydae cocraBieHus
o01miero 3aBernanus 0 B TpaBe OOIIEH COBMECTHOM COOCTBEHHOCTH IOCJIE CMEPTH
OJIHOTO U3 CyNpPYroB MEPEXOJUT KO BTOPOMY M3 CyIPYroB, KOTOPBIA €ro nepexui. B
clydae CMEpPTH TOCJEIHEr0 MpaBO HAa HACIEJOBAHHE HMEIOT JIMIlA, ONMpPEICICHHBIC
CympyraMu B 3aBemaHum» - 1.2 ctT. 1243 I'paxkganckoro kogekca Ykpaussl [6]. «B
Cly4ae CMEPTH OJIHOTO M3 CYIPYrOB HOTAapUyC HAKIIAJIBIBAECT 3aIlPET OTUYKICHUS
MMYIIIECTBA, YKA3aHHOTO B 3aBCIIAHWM CYNPYroB» - ckazaHo B M4 cT. 1243
I'pask1aHCcKOrO KoJiekca YKpauHsl [6].

Takast 1opabOTKa MO3BOJIUT CyNpyraM ObITh YBEPEHHBIMH, UTO MOCJIE KX CMEPTH
uxX BOJISI OyJeT MCIOJHEHA HaJJiexanuM oOpa3oM 0€3 BO3HUKHOBEHHSI CIHOPHBIX
MOMEHTOB.

C npobiiemamMu Tpu JEUCTBYIOIIEM 3aKOHOAATEIHCTBE MOTYT CTOJKHYTHCSI HE
TOJNBKO HACIENOJATEeIM W HACIECOHUKU, HO W HOTapuychbl. s BBINOJHEHUS
KaueCTBEHHOM paldOThl HOTAPUYCOM, CBSI3aHHOW C COBMECTHBIM 3aBEIIIAHUEM,
HEOOXOJIMMO CO3/1aTh CIEIUATIU3UPOBAHHBIM pa3jiesl WIu O0COOyI0 OTMETKY B
Pocpeectpe, koTopbie OyayT comepkarb MHPOPMALUIO O TOM, YTO OMPEIEICHHOE
UMYIIECTBO HAXOAMUTCS TOJ OOpPEMEHEHHEM BBHUAY COCTaBJICHHOTO COBMECTHOTO
3aBEILaHUsl CYyNpyraMu.

Crnenyromnieit He MeHee BaXKHOW MNPOOJIEMONW MOXXHO CUYHTATh MPEUMYIIIECTBO
BHOBb COCTABJICHHOI'O 3aBElIaHUsl HAJ paHee COCTABJIEHHBIM COBMECTHBIM
3aBemannem. [Ipu noarotoBke nmpoekra @eaepanbHoro 3akoHa ot 19 urons 2018 r. N
217-®3 He ynmaioch paccTaBUTh MPUOPUTETHI Mexay 3aBemanusmu [20]. B cBs3u ¢
ATUM JEUCTBYET OONIMN TPHUHIUII O CUJIE 3aBElIaHUs, T.€. KaXJI0e€ MOCIeaylollee
3aBerIaHue UMeeT OOJIBITYIO KPETOCTh, YeM MPEAbIAYIIee, U HE BAYKHO, COBMECTHOE OHO
unu uaauBuayansHoe. I1. 2 ¢1.1130 rnacut «3aBemarens BlpaBe MOCPEACTBOM HOBOTO

3aBCHIaHUA OTMCHHUTD IIPCIKHCC 3aBCIIAHKC B IICJIOM 100 U3MEHUTH €ro IMoCpcaAcCTBOM
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OTMEHBl WJIM W3MEHEHHS OTACJIbHBIX COAEPXKAIIUXCS B HEM 3aBELIATEIIbHBIX
pacniopspkenuin» [8]. JlaHHOe MmoJI0KeHne pacpOCTPaHsIeTCsl M Ha paHee COCTAaBIICHHOE
COBMECTHOE 3aBEIIIaHUE.

Ha »tor cuer B I'epmanum ycraHoBieHo, uto «lIpoctoe 3aBemianue,
COCTABJICHHOE I03/IHEE YKA3aHHBIX BBIIIE PACHOPSAUTEIBHBIX JOKYMEHTOB, SIBISCTCS
HEJICHCTBUTEIBHBIM B TOW 4YacTH, B KOTOPOW IPOTUBOPEUYUT B3aUMOCBI3aHHBIM
PacnoOpsKEHUSIM, COJIEp KAIIUMCS B 00Jiee paHHUX PACTIOPSHKEHUSX Ha CIydyald CMepTH
KpOME CJIy4aeB, KOTJa MOCJIe CMEPTHU CYIpyra IEPEKUBIIMN CYIIPYT OTKAa3bIBAECTCS OT
MIPEIOCTABIEHHOTO €MY 110 COBMECTHOMY 3aBelianuio» — ab3. 1 map. 2271, 2290- 2292
I'epmanckoro ['paxmanckoro ynoxxenus [9].

Crnenyromass npoOiema SBIsIETCA MEHEe 3HaYMMOM, HO OHAa BCE XK€ ECTb.
Buneodukcanus. Kak roBoput 3aKOH «IpH yAOCTOBEPEHUU COBMECTHOTO 3aBEIIaHUs
CYHpYyroB HOTapuycC 00s13aH OCYIIECTBIISTh BUACOPUKCALINIO MPOIEAYPhl COBEPILECHUS
COBMECTHOTO 3aBELIaHUs CYIIPYTOB, €CIW CYNPYTM HE 3asBAJIM BO3PAKEHHUE NPOTHUB
3TOrO» - yKa3aHo B 1.5 ¢T. 1125 I'pakaanckoro konaekca Poccutickoit deaeparyu [8].
Ho nipu 3TOM 3aKOHOM HUKaK HE PErJIaMeHTUPOBAH MPOIIECC BUICO(UKCAIIUH, HAa KAKOE
YCTPOMCTBO, C TOMOIIIbIO KaKOW TEXHUKH U TJI€ XpPaHUTh BUECO3aMUCH. HEOOXOIUMMBIM
periaMeHTUpPOBaTh. S CUUTALO, YTO TaHHBIE TOJIOKEHUS JOJIKHBI ObITh 3a()MKCUPOBAHbI
B 3aKOHOJATEIBCTBE I NPEIOTBPALICHNS BO3HMKHOBEHHMS BO3MOXKHBIX CIIOPOB M
CylIeOHBIX HCKOB, YTO B CBOIO OYE€pelb MOXKET IOBJe€Yb 3a COOON MNpU3HaHUE
COBMECTHOTO 3aBELIAHNS HEIEUCTBUTEIIbHBIM.

Jlanee paccMOTPUM Takyl0 OCOOCHHOCTb B COBMECTHOM 3aBEIIaHHUU Kak
OTPaHUYECHHUE HA YAOCTOBEPEHUS COBMECTHOI'O 3aBEIIAHMSA MHBIX JIML I[IOMHUMO
HoTapuyca. B n.5 cr. 1127 ckazano I'paxxnanckoro kojaekca «COBMECTHOE 3aBEIIaHUE
CYNpYyroB U HAcJIEZICTBEHHBIA TOTOBOP HE MOTYT OBITh YJOCTOBEPEHBI B MOPSJKE,
NPEIyCMOTPEHHOM HACTOsIICH cTatbei» [8]. B CBsA3M ¢ 3TUM BO3HMKAeT BOIPOC O
peann3alnryu COBMECTHOIO 3aBEILAHUS CYIIPYT, OJMH U3 KOTOPBIX OTOBIBAET HAKA3AHHE
B MecTax JumeHuss cBoOoabl. C y4eToM JallbHOCTH PAacCHoOJIOKEHUS HEKOTOPBIX
VCIIPABUTENBHBIX YUPEXKICHUN HE BCErJa €CTh BO3MOKHOCTD BbI30Ba TyJla HOTapuyca.

A TI0 CKOJBKO COBMECTHOE 3aBCHIAHUC JIOJIDKHO COCTAaBJIITb U YIOCTOBCPATHLCA
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HOTapUyCOM B MPHUCYTCTBUHM OOOMX CYHpYroB, TO MpoOjemMa AaIbHOCTU HAXOXKICHUS
UCIIPABUTENBHOTO YUPEKACHUS PACIPOCTPAHSIETCS U HA BTOPOTO CYNpyra, KOTOPbIA B
CHJIY T€X WJIA UHBIX 00CTOATEIHCTB HE UMEET BO3MOKHOCTh I00PaThCS.

CTouT OTMETHTh, YTO BCTpPEYAIOTCA M TaKue Ciydyau, Korja oba cymnpyra
HAXOJSATCA B MECTaxX JMIICHHUS CBOOOJBI M HE BCEI/IA ATO SBISICTCS OIUH M TEM JKE
MecToM. TakuMm 00pa3oM, COCTABIIEHHE COBMECTHOTO 3aBEUIAHUS B TAKUX CIIydasix HE
MOXXET OBITh peaTnu3yeMbIM, YTO YIIEMJIAETCS IpaBa JTAHHON KaTEropuu Tpa)aaH.
3aKOHOJATEII0 CTOUT YPETyJIHpPOBaTh JAHHBIM BOMPOC WM UCKIIOYUTH 1.5 cr. 1127
['paxk1aHCKOTO KOJEKCa, TEM CAaMbIM J1aB BO3MOXHOCTb YJIOCTOBEPATH COBMECTHOE
3aBEILAaHKE JIMIAM, YKa3aHHbIX B CT. 1127 v mpupaBHATH 3aBElIaHUE K HOTAPUAIBLHO
yJI0CTOBEpeHHBIM [8].

OcraeTcsi OTKPBITBIM BOIIPOC U 00 00s3aTEeNIbHON J0JIe, KOTOpas yKa3aHO B CT.
1149 I'paxnmanckoro koaekca. Paccmorpum Ha mnpumepe. Y yMeplIero cynpyra
UMEIOTCA JIMI[Aa, KOTOPBIM IIOJIOKeHa oOsi3aTesnbHasi JOJs B HACIEICTBE, HO B
COBMECTHOM 3aBELIAHWU YKAa3aHO, YTO MOCJIE CMEPTU OJJTHOTO CYNpyra BCE UMYIIECTBO
MEPEXOIUT TEPEKUBIIEMY, a TOJBKO TIOCJI€ CMEPTH BTOPOrO HUMYIIECTBO
pacmpenensieTcss MeXAy HaclenHukamu. Kak B TakoM ciy4ae pacCUHMTHIBaTh
HACJICJICTBEHHYIO0 MAacCy JJI HACJIEHUKOB 00s3aTeIbHON A0JU? DTOT BOMPOC TAKKE
OCTAaEeTCS OTKPBITHIM U HEYPETYJIUPOBAHHBIM.

[To MOeMy MHEHHUIO TaKME HACIEIHUKHU JOJKHBI UMETh MPAaBO HA HACIIEIOBAHHE
cpasy K€ MoCJie CMEPTH MEePBOro Cynpyra, a He JOXKHUAAThCA CMEPTH TEPEKHUBIIIETO.
Benp Mexy aTUMH IByMS COOBITUSIMH MOYET MPOUTH HECKOJIBKO JIET.

N3yunB BCE BBIIEU3IIOKEHHOE MOYKHO CJI€NIaTh BBIBOJ YTO, IPUHUMAs IPOEKT
®enepanbHOro 3akona No217 «O BHeCEHMH U3MEHEHUH B CTAaThIO 256 4acTH NEpBOM U
yacTth TpeThio ['paxnanckoro koaexkca Poccuiickoin denepanum» 3aKOHOJATENb HE
paszpelmi MHOXXECTBO MPOOJIEM U HE yperyaupoBajl pelieHne MHOYXECTBAa BOIIPOCOB
[20].

TeM He MeHee, KaK MTOKa3bIBaeT HOTApUAJIbHAS MTPAKTUKA, HHTEPEC K COBMECTHBIM

3aBemanusaM B Poccun mocrenenHo Bo3pacrtaer. Tak, Ha eBpans 2020 roga B cTpaHe
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OBLIO 3aperucTpupoBaHo 736 coBMecTHBIX 3aBemanuii [21]. be3dycnoBHO, 11 Takoro
cpoka (0oJiee yeM IIecTh MECSIEB) N0I00Has AMHAMUKA SBJISIETCS KpailHe HU3KOM.
Opnako cornacHo opuIaIbHOMYy KoMMeHTapuio denepanbHoil HOTapHAIbHOM
najaThl TAKON HE3HAUYUTEIIBHBIM POCT OOYCIIOBJICH TEM, UTO JIJISI POCCUHCKOM IMPaBOBOM
CHUCTEMBI COBMECTHOE 3aBEIIAaHWE BBICTYNACT NPUHIMUIIMAIBHO HOBBIM HHCTUTYTOM,
KOTOPBIN TpeOyeT abCOIOTHOTO I0BEPUS M B3aUMHOTO coryiacus cynpyros. Hegapom
MOJIABJISIIONIEE KOJUYECTBO COBMECTHBIX 3aBEIlaHUN OBLJIO COCTABJICHO HMMEHHO

MOKUJIBIMU TTapaMH, MPOKUBIIUMU B Opake CyIIeCTBEHHBIHN )KU3HEHHBIN MTPOMEKYTOK

[23].

3.2CpaBHHUTEIbHO-IPABOBOM aHAJIM3 POCCHIICKOI 1 3apy0eKHOMH MOIeTH

COBMECTHOTO 3aBelIaHUsI CYyNPYTroOB

CoBMecTHOE 3aBelllaHKe SIBIISIETCSI HOBOM CTYIEHBIO B HACJIEJICTBEHHOM IIPaBeE.
[Tpunarue denepanbHoro 3akoHa No2 17 «O BHECEHUN U3MEHEHUI B CTaThIO 256 4acTu
MIEPBOM 1 YacTh TPeThIO [ paxkmanckoro kogekca Poccuniickoit denepanum» COCTOIIOCH
B 2018 romy, Ho mTpaBoO Ha 0(hOPMJICHHE COBMECTHOTO 3aBCIIaHMS TPAXKIAHE IOy YUTIH
tosibko ¢ 1 urons 2019 roga [20].

Tak kak JaHHAs HOBEJUIA SIBJISIETCS €III€ COBCEM «ChIPO» U UMEET MHOXKECTBa
HEJI0OPa0OTOK, 3TO BHI3BIBAET HEIOBEPHUE IPAXKIAH K COCTABICHUIO TAKOTO 3aBEIIAHMS.
Hapon He noBepsieT TakoMy BBEIEHHUIO U OOUTCS, YTO MX JIMYHBIE MHTEPECHl OyayT
HapyIlIeHbI U MPAaBO HA UCTIOJIHEHHUE TIOCJIETHEN BOJIM HE UCIIOJIHEHO.

B cBsi3u TeM, 4TO IpaBO Ha COBMECTHOE 3aBEIIlaHUE MTOSBUIIOCH UyTh O0JIEe NBYX
JIET Ha3aJ dTO CKa3bIBACTCS HAa HAJWYUU CYyJIeOHBIX MCKOB. B JaHHBINT MOMEHT u3-3a
MaJIEHbKOTO KOJIMYECTBA COCTABJIICHHBIX COBMECTHBIX 3aBEUIAHUN TaKOUW MPAKTUKU HE
HaOmonaercs. [loatomy, B maHHOM maparpade npejjarar0 CpaBHUTH JEHCTBYIOIIUE
3aKoHOAaTeIhCTBO Poccuiickoit ®deneparuu B cepe COBMECTHOrO 3aBEHIaHUS C
JNEUCTBYIOLIUM 3aKOHOJATEIBCTBOM JIPYTHX CTPaH.

®dakT OTCYTCTBUSI CyACOHOM TMPaKTUKKM W HEAOCTATOYHOCTH HaApabOTOK

HOTAapnyCOB HC IO3BOJIACT CACIIATh OJHO3HAYHBLIC BBIBOABLI O ICPCIICKTUBC PA3BHUTHC
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JAHHOTO MHCTUTYTa COBMECTHOIO  3aBEUIaHUs CymnpyroB. Takke MHOTHUE
NpEACTaBUTENId HOTApUAJIbHOM TMajaThl NpeajararoT o0ayMarb HEoOXOIUMOCTh
110,T00HOI KOHCTPYKIIHH.

Ho crour 3ameTuTh, YTO €CTh W TaKUE aBTOPBI, KOTOPHIE HACTPOECHBI
MOJIOKUTEIBHO U OJOOpPSIOT AaHHyro HoBelury. K Takum aBropam otHocutcs E.IL
[lyTuHIIEBaA, KOTOpast TOBOPUT, YTO «BBEJAECHUE COBMECTHOIO 3aBELIAHUS YBEINUNBACT
JVCIIO3UTUBHOCTH IPABOBOTO PETYJIMPOBAHUS HACIEACTBEHHBIX OTHOILLICHHM, a TAKKE
pacIIMpseT CIIEKTP CIIOCOO0B pacopsHKEHUsST IMyTiiecTBoM» [15].

Eme 1o BCTyIuleHHs: 1 paCCMOTPEHUH 3aKOHOIIPOEKTA O BBEIEHUE COBMECTHOIO
3aBemanus B Poccuiickoil @enepanuu Hekuil biimakoB O.E. ToBOpui 0 3HAUMMOCTH
TAKOro 3aBEIIaHus, HEOOXOAUMOCTH MPHUHATUS 3aKOHOIPOEKTA M HE BUIEIH
npenarcTBuii 3tomy. «lIpenmarcTBuii mjisi HMMIUIEMEHTAllMM JTaHHBIX HWHCTUTYTOB
COBPEMEHHOT0 3apyO0eKHOr0 TIPakJIaHCKOIro IpaBa B POCCHUMCKHUIM HACHEICTBEHHBIN
3aKOH HeT» - roBopuT bimakos O.E [22].

Taxum 00pa3zom, pa3roBOpbl U CHOPBl OTHOCUTEIHLHO COBMECTHOTO 3aBELIaHMS
CYIIPYyTOB BEIYTCS Y€ OOBOJBHO aosiroe Bpems. Ho B ormmumu ot 2014 rona, B
kotopoM bianHkoB O.E. BbICKa3bIBaJl CBOE MHEHHE O BBEJICHHUE JIAHHOIO MHCTUTYTA,
ceryac, B 2021 romy, Ha [OEWCTBHE COBMECTHOTO 3aBEIIAHMS CYIPYTOB MOXKHO
NOCMOTPETh Ha NMPAKTUKE U cAenaTh BhIBOJ 00 3()(PEKTUBHOCTU U JEHCTBUTEIHHOU
HEOOXOJMMOCTH TaKOM KOHCTPYKIIHH.

B orimmuuum ot Poccuiickoin deaepanyn MHCTUTYT COBMECTHOTO 3aBCIIAHUS B
['epmanuu nelictByer yxe ¢ 1 aBrycra 2001 roga Ha ocHoBanuu 3akoHa ['epmannu «O
BHEOpayHbIX MapTHEpPCTBax». Bmecre ¢ TeM HMHCTUTYT COBMECTHOIO 3aBEIlaHHUs
CYHIECTBYET TaKXKe B 3aKOHOAATeNlbCTBE OTAeHbHBIX MmTatoB CIIA, Anxrmuu,
HEKOTOpbIX rocynapcts Coro3a HezaBucumsbix I'ocynapcTs u Apyrux.

[TosToMy TO, YTO NI POCCHUMCKOrO Hapoja SBJISIETCS YEM-TO HOBBIM, APYTHeE
CTpaHbl yX€ JTaBHO NPAKTUKYIOT. M CTOUT OTMETUTH, UTO B CHIIy CBOETO JOJIOrO
NEHCTBUS TaKHe€ HOPMATHUBHO-TIPABOBBIE aKThl UMEIOT 0OJiee HaJaKEHHYIO CHCTEMY,

YETKHUEC OIr'OBOPKHU HA TOT UJIN WHOM cnyqaﬁ.
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Bo3bMem B npumep Hanmuuue Takou mpoOiieMbl B PoccriickoM 3aKOHOIaTENIbCTBE
KaK BO3MOXXHOCTb OTMEHBI COBMECTHOTO 3aBEIAHMS NEPEKUBIIMM Cylpyrom. B
['epmanum Takoro paspenieHus HEeT, 3aKOHOJATENb COXPAHUII MPABO HA PEAN3ALHUIO
IIOCJIEHEN BOJIM yMEPIIEro cynpyra M ycraHoBui, 4To «IIpoctoe 3aBenianue,
COCTABJICHHOE I03/IHEE YKA3aHHBIX BBIIIE PACHOPSAUTEIBHBIX JOKYMEHTOB, SIBISCTCS
HEJICHCTBUTEIBHBIM B TOW 4YacTH, B KOTOPOW IPOTUBOPEUYUT B3aUMOCBI3aHHBIM
pacnopsHKeHUSIM, CoiepKaluMes B 00Jiee paHHHUX PACIIOPSDKEHUSAX Ha Cllydail CMepTH
KpOME CJIy4aeB, KOTJa MOCJIe CMEPTHU CYIpyra IEPEKUBIIMN CYIIPYT OTKAa3bIBAECTCS OT
MIPEIOCTABIEHHOTO €MY 110 COBMECTHOMY 3aBelianuio» — ab3. 1 map. 2271, 2290- 2292
['epmanckoro ['paxnanckoro ynoxenus [9].

Oo6parumes k I'paxnanckomy konekcy JlutoBckoit PecryOimku, B KOTOpOM
ckazaHo, 4to «llociie cMepT OIHOrO M3 CyNpyroB APYroM Cymnpyr HE MMEET IpaBa
U3MEHATh COBMECTHOE 3aBemianue. OH HMMEET NpaBO OTKAa3aTbCs OT NPUHATHS
HacleOBaHus. B 3TOM cilydae MMYIIECTBO YMEPIIETO CymHpyra IEpPEXOIHUT K €ro
HacJIEJHUKAaM B CHIIy 3aKOHA, U MEPEKUBUINI Cynpyr MpHoOpeTaeT NpaBo COCTABUTh
HOBOE 3aBEIIAHUE II0 CBOEMY YCMOTpeHuio» - m.l cT.5.49 I'paxxmanckoro komekca
JIurosckoii Peciyonmku [4].

Heobxoanmo noauepkHyTh TOT (pakT, uTo ['epMaHus ofHa U3 MEPBBIX 3ar0BOpHUIIA
O COBMECTHOM 3aBEIIAHWU. /[aHHAs KOHCTPYKLMS y T€PMAHCKOIO 3aKOHOJATEIbCTBA
chopMyIMpOBaHa JIOCTATOYHO YETKO M JIeTalbHO OTperyiaupoBaHo. W3 s3toro
HaIIpaIlMBAETCS BBIBOJ, 4YTO OCTAJIBHBIE CTpaHbl, B TOM uwncie U Poccuiickas
Oenepanus, 3auMCTBOBaIM y ['epmMaHMM [OaHHOE IIOJIOKEHME O COBMECTHOM
3aBEILAHNM.

Hanpumep, B Aurinu u B CIIIA coBMecTHOE 3aBeliaHuE MOTYT COCTaBIISITh HE
TOJIBKO CYIIPYXECKHUE Maphl, HO U IpyTHe JHIla, B TOM 4Yncie Ou3Hec mapTHepbl. Takxe,
Kak 1 B Poccry COBMECTHOE 3aBEIllaHne MOXKET ObITh OTMEHEHO OJHUM U3 MAPTHEPOB,
OJIHAKO, MIPU CMEPTHU OJHOTO BTOPOU 0053aH pacropsKEHUS B TIOJIb3Y TPEThUX JIUI.

ITogBoas MTOr, MOKHO CHENAaTh BBIBOJ, YTO B II€JIOM COBMECTHOE 3aBEILIAHME
CYyHpyroB B pa3HbIX CTpaHax HMeeT MHoro o6Omiero. OCHOBHbIE MOJIOKEHUS O

3aKIIIOYCHUHK, OTMCHBI COBMCCTHOI'O 3aBCIONAHHA 3aMMCTBOBAHBI M3 I'CPMAHCKOI'O
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3aKkoHozarenbecTBa. UTo ke kacaerca Poccumiickon denepauuu, TO 34€Ch JTaHHBIN
WHCTUTYT BBeJAEH HeAaBHO. IloJloEeHMST O COBMECTHOM 3aBEIIAHUM TaKKe
3aMMCTBOBaHBI U3 3aKOHO/IATENIbCTBA 3apyOEKHBIX CTPaH, OJIHAKO MTOKA HEACHO, OyAeT
JI1 BOCTpEOOBAHO COBMECTHOE 3aBelianne B PD Tak ke, Kak B 3apyOeKHBIX CTpaHaXx.
Takum o00pa3om, 3aUMMCTBOBaHHAasl MOJIeJIb COBMECTHOTO 3aBEIIaHUs CYIpPYroB
SIBJSIETCSI HEOOOCHOBAHHO CJIOKHOW UM HEMOHSTHOM C TOYKM 3pEHUSI €€
(GYHKIIMOHUPOBAHUS Kak JUIsl oOIIecTBa B IIEJIOM, Tak W ISl IPOQeCcCHOHATBHBIX

COOOIIECTB B YACTHOCTH.

3akJIoueHue

UccnenoBanne 3aiad, MOCTaBICHHBIX B OaKaJlaBPCKOW paboTe, MO3BOJIMIIN
clleyiaTh CIEAYIOIIME BBIBOJBI. HaciemoBaHune mo 3aBEIIAaHUIO PAacCMaTPUBAECTCS B
KaueCTBE OCHOBHOTO Croco0a MpU3BaHUS K HACJIEICTBY, MOCKOJBKY TO3BOJISET
HapOoJiee TOYHO M TIPABUIBHO BBIPA3UTh IIOCIETHIO BOJIIO COOCTBEHHHKA
MMYILECTBA.

B coorBerctBum ¢ ['paxnmanckum koaexkcoM Poccuiickon Depepanuu Ha
CETOJIHAIIHUY JICHb HACJICIOBAHUE T10 3aBEIIAHUIO FOPUIUYECKU TIPUOPUTETHO.

[TonAaTne «3aBemaHUE» MOMKET PACCMATPUBATHCS B JBYX 3HAUYEHUSAX: BO-
MEePBBIX, ATO JEHCTBUE (BBIPAXKEHUE BOJIM 3aBEIATEIISI), @ BO-BTOPBHIX-O0BEKT, T.C.
JIOKyMEHT, B KOTOpOM (UKCHUpyeTCs BoOJisS 3aBemiatens. B pabore paccMOTpeHb
MHEHHUS Pa3JIMYHBIX ABTOPOB, KOTOPHIE JAKOT CBOU OIPEAEIIEHNS TOHATUIO 3aBEIIAHMUS.

OnHako OCHOBHOE MOHATHE BBITEKAET U3 HOPM [ 'paxknanckoro kojekca PD, cornacHo
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KOTOPOMY «3aBEILIAHUE SIBJISIETCS OJHOCTOPOHHEW CAENKOM, KOTOpask CO3/1aeT IpaBa u
00S13aHHOCTH TIOCJIE OTKPBITHUSI HACJENCTBa», KOTOpas MPEJCTaBlseT CcoOoM
BOJIEU3BSIBIICHNE ITPAKIaHUHA 10 PACTIOPSIKEHUIO IPUHAJIEKAIINM €My UMYILECTBOM
Ha ciydaid cmeptu [8].

dopMa 3aBelIaHUs SIBISIETCS €r0 XapaKTepHON 4epToil. 3aBeliaHue AO0JKHO
OBITh HAITMCAHO 3aBEUIATENIEM WJIU 3aIIMCAHO C €r0 CIOB HOTAPUYCOM, IPHU 3TOM MOTYT
ObITh HCIOJB30BAHBI TEXHUYECKUE CpEACTBA. ['pakIaHCKUM 3aKOHOJATEIbCTBOM
IpEeIyCMOTPEHAa TOJNBKO OfHa ¢opMa COCTABICHUS 3aBEIIaHUs - MHCbMEHHAas.
OO0s13aTesIbHBIM YCIIOBHEM SIBIISICTCS HOTapHaibHOE yaocToBepeHue [8]/

OnHako 3aKOHOJATENb BBIJAEISAET HECKOJIBKO CIIy4aeB, KOT/Ia 3aBEIIAHUE MOXKET
OBITH TPUPABHEHO K HOTAPUAIBHO CIy4YaeB, yA0CTOBEPEHHOMY.

VYcrHas ¢opma cocTaBlieHHs 3aBElIaHUS HE MPEIyCMOTPEHA OTEYECTBEHHBIM
3aKOHOJATEIbCTBOM, B OTJIMYHME OT HEKOTOPBhIX 3apyOeKHBIX CTpaH. Takxe He
IpeIyCMOTpEHA Takasi popMa COCTaBIICHUS 3aBEILaHNs, KaK Bueo3anuck. [1o Hamemy
MHEHHUIO, Ha CETOJHAIIHUN JIeHb AaHHas ¢opMa 3aBellaHus UMEET MECTO ObITh, TaK
KaK MbI ’)KUBEM B MUPE COBPEMEHHBIX TexHOoyoruii 1 UHTepHeTa.

C wions 2019 r. B 'K P® mnpemycMOTpeH HOBBIM BHUJ PacHnoOpsHKEHUS
MMYLIECTBOM - COBMECTHOE 3aBEIIaHHUE CYNPYroB. JlaHHbIE U3MEHEHHUS BBI3BIBAIA U
BBI3BIBAIOT OOJIBIION MHTEPEC CPEAM YUEHBIX, a TAKXKE Y HOTApUAIBLHOIO COOOIIECTBA
ellle JI0 UX BCTYIUICHHSI B 3aKOHHYIO CHITY, a TaKke B HacTosiee Bpems [20].

3akoHOAATENb HE JAeT ONPEACIICHUE IOHATHS COBMECTHOIO 3aBEIAHUS
cynpyroB, HO ucxos u3 HopM ['K PD, a takxke MHEHHNI pa3IMYHBIX aBTOPOB, MOKHO
ONPENEIINTh HOBBIM BHUJI PACIIOPSIKEHUS UMYILIECTBOM KaK CIIENKY, 3aKJIIOUYECHHYIO MO
000I0JIHOMY COTJIACHIO MEXAY I'paXkJIaHaMH, COCTOALIMMHA B MOMEHT €€ COBEpLICHUS
B Opake, BBIPAKAWIIYI0O HUX JHYHYIO CBOOOJHYIO BOJIIO, HAMPABJICHHYIO Ha
pacrnopsbKeHue NpUHAIJICKAIIUMU UM UMYIIECTBEHHBIMU MPaBaMU U 00S3aHHOCTSMHU
IYTEM HUX PACIIPEACIICHNUS MEXKAY HACIECAHUKAMHU Ha CIIy4ail CBOEH CMEPTH.

Ecnu roBoputTh 0 TOM, U3MEHWIIACh JIU MPAaBOBas MPUPOJIa 3aBEIIaHUS MOCIE

BBeAcHUS u3MeHeHuid B 'K P®, To MOXHO cKa3aTh, 4TO HM3MEHHJIOCH TOJIHBKO
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KOJIMYECTBO JIUL IPH COCTABJIEHUH OJTHOTO 3aBelaHus. TO €CTh, IO CyTH, COBMECTHOE
3aBEILAHUE SIBIISIETCS CEIIKON C MHOKECTBEHHOCTBIO JIUI] HA OJJHOM CTOPOHE.

OnHu aBTOPBI CUUTAIOT, YTO BBEAECHUE TAKOIO MHCTUTYTA IMO3BOJIUT COKPATUTH
KOJIMYECTBO CIIOPOB MEXKY CYIIPYTraMH U IPYTUMU POACTBEHHUKAMU, TAKKE BBEJICHUE
HOBBIX HOPM, paHEe HE 3HAKOMBIX OTEYECTBEHHOMY 3aKOHOIATENIbCTBY, MO3BOJISET
pa3BUBATHCS HACIEACTBEHHOMY IIPaBy.

CTOpOHHUKHN NPOTHUBOMOJIOKHON MO3ULIUKA CUYUTAIOT, YTO BBEACHUE UHCTUTYTA
COBMECTHOTO 3aBEIIAHMsI CYNPYrOB OYEHb MPEKIACBPEMEHHO, IOCKOJIBKY €CTh
HEKOTOPBIE 3aTPYIHEHHUS [IPU COCTABJIIEHUH COBMECTHOI'O 3aBELIaHUS HOTAPUYCaMHU.

Taxxe, M0 UX MHEHHIO, HOBOBBEACHHMS HAOOOPOT CMOTYT CTaThb NPUYMHON
CIIOPOB  MEXIy pOJACTBEHHUKAMH, TIOCKOJbKY  3aKOHOJATeIb  pa3peliaet
NEPEXKMUBIIEMY CYNIPYTy OTMEHUTD PaHEE HAITMCAHHOE COBMECTHOE 3aBEIIAHKE,

COOTBETCTBEHHO, CYyTh COBMECTHOI'O PAaCHOPSKEHUS TEPSET CBOIO MPABOBYIO
OnpaBIaHHOCTh. [10 HalleMy MHEHUIO0, 3Ta pobiieMa SIBISETCS OCHOBHOM, MOCKOJIBKY
TaKO€ IOHMMAaHUE HE COOTBETCTBYET NPHHIMILY «YBa)XKCHMS IIOCIEIHEW BOJIM
YMEpIIIET0», BEITEKAIOIIEMY, B CBOIO OUepelb, U3 IPHUHITUIA CBOOO I 3aBemmanwst [8].

«CoBMeCTHOE 3aBelllaHie TaKKe YTPaunBaeT CUITLY B ClTydae pacTOp:KeHus Opaka
WIN TPU3HAHUSL HEJEHCTBUTEIBHBIM Opaka, Kak J10, TaK U MOCJIE CMEPTH OJHOTO U3
cynpyros» [8].

Eme omnoit mnpobGiemol sABISETCS OTCYTCTBHE perjaMeHTa TopsKa
HAJUIeKAIEro yBEJOMJIEHHUS BTOPOrO CYINpyra MpU YJOCTOBEPEHHH HOTapUyCOM
NOCJIEAYIOUIErO 3aBEIIAHMS MEPBBIM CYNPYIrOM, MNPUHATHA OT HETO 3aKPBITOTO
NOCJIEYIOUIETO 3aBEUIaHUs WU yIOCTOBEPEHUM PACTIOPSIKEHUS OJHOTO U3 CYIIPYTOB
00 OTMEHE COBMECTHOIO 3aBEIllaHUs MPU KU3HU 00OUX CYNpPYroB, TaK KaKk OH 00s13aH
HanpaBUTh JPYroMy CYOpyry yBeIOMJIEHHE O (pakTe COBEpIIECHUS TaKoro
MOCJIETYIOUIETO 3aBeIaHusl Wik 00 OTMEHE COBMECTHOTO 3aBEIlIaHUsI CYIIPYTOB.

Kpome Toro, He pernameHTHpOBaHa MpolleAypa MPOBeACHUs BUIeoPUKCAIIIN
IPpY HOTAapUaJIbHOM YJIOCTOBEPEHHH COBMECTHOIO 3aBellaHus. be3 cnennaibHOro
opopMIIeHUsI B HOPMATHUBHBIX aKTaxX JAaHHAs HOPMa MOKET MPHUBECTH K YBEIUUYEHUIO

KOJIMYCCTBA CIIOPOB.
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Hexons 3 BBIIEU3IIOKEHHOIO, MOKHO CHIEJIaTh BBIBOJ, YTO IIPU COBEPIICHUU
COBMECTHOTO 3aBEIIAHMS Y CYyIPYrOB HET HUKAaKOM YBEPEHHOCTH B €r0 HCIIOJIHEHUHU
1ocJIe UX yXoAa U3 >KU3HWU. U1 CTaOMIBHOCTH COBMECTHOIO 3aBELIaHMs CYNPYTOB
1EeJIeCO00PA3HO 3aKPENUTh B 3aKOHE HEJOIYCTUMOCTh €T0 OTMEHBI B OJJHOCTOPOHHEM
NOPSJIKE OJHUM U3 CYyIPYIoOB, KaK MPH KU3HU 00OUX CYNPYroB, TaK U MOCJIE CMEPTH
OJIHOTO U3 HHUX.

Taxum 00pa3zoMm, COCTaBICHHUE COBMECTHBIX 3aBEIAHUM SBISETCS HOBBIM IS
Poccuiickori  @Pepepanuu MHCTUTYTOM — HACJIEACTBEHHOIO  IIpaBa, KOTOPBIU
IPEIOCTABIISIET HACIIEI01aTEeNI0 IPABO BHIOPATh pa3IMyuHbIE BUAbI IPABOIPEEMCTBA C
Y4ETOM IOCJIETHEN BOJIM HACJIENOAATEIIA.

OpHako Ay TOro, 4yToOBbl 3aBELAHUE YAOBJIETBOPSJIO NOTPEOHOCTH YJICHOB
CEMbH, KOTOPBIE HAMEPEHBI YI0CTOBEPUTH JOTOBOPEHHOCTU C UHBIMU WIECHAMU CEMBH,
cOaJlaHCHpPOBaTh HMHTEPECHl YMEPIIEro M MEPEKHUBIIET0 CYINPYroB, MPEJOCTABUTH
NEPEeXKUBIIEMY CYNPYTry B ClIydae HEOOXOJUMOCTH BO3MOYKHOCTh H3MEHUTH B
OIpe/IeNIEHHBIX T'PaHMIAX COBMECTHOE 3aBElIaHUE, HEOOXOAUMO yUECTh CIEAYIOIne
PEKOMEHJIallMU: ONpPEAEIUTh KOHKPETHYI0 JOPMY COBMECTHOIO 3aBEIIAaHUsA (B BHJE
JBYX JOKYMEHTOB, 1a0bl n30€XKaTh HapYyILLICHUS MPUHIMIIA TalHbBI 3aBEIaHMs ), TAKKE
ONpENEINTh TOPSJOK  OCYHIECTBICHHMS  BUIACOPUKCALIMM TIPU  COBEPIICHUU
COBMECTHOTO 3aBEIIaHUS, BHECTH COOTBETCTBYIOIIME H3MEHEHHsI B CIIELIMATIbHBIC
HOPMAaTUBHBIEC aKThl, PErJIAMEHTUPOBATH MOPALOK YBEAOMIIEHUS HOTAPUYCOM OJIHOI'O
U3 CYIPYroB NpH (paKTe COBEPIICHUS IPYTUM CYNPYroM HOBOTO 3aBEIIAHMS.

CunTaeMm BaXXHbIM OTMETUTh, YTO COBMECTHBIE 3aBEIIaHUs, BO3MOXKHO, U OyAyT
COBEpLIATHCS HEKOTOPBIMU CYNPYraMH, OYEHb JOBEPAIOLIUMU Jpyr JOpyry, HO

MOJIOKCHHA HOPM COBMCCTHOM 3aBCHIAHWH HYKIACTCs B COBCPIICHCTBOBAHUU.
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