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AHHOTALUA

Tema ((I[O6pOCOBeCTHOCTI> KaK IIPUHIMII T'PAXKIAAHCKOTO IIpaBa».

B ycioBusix pBIHOYHONH SKOHOMHKH JOOPOCOBECTHOCTH IOBEACHUS
CIIOCOOCTBYET Pa3BUTHUIO M (DOPMUPOBAHHMIO YCTOWUYHBBIX JIOTOBOPHBIX CBS3EH.
CocrosiBIIMECST B 3aKOHE HW3MEHEHHMSI B 4YacTU PETYyJIMPOBaHUS BOIPOCOB
JOOpPOCOBECTHOCTH JIUIIb PACIIUPUIN TMPUMEHEHUE JaHHOM KaTeropuud Ha
MPaKTUKE, HO HE CHSJIM HEOIPEJICICHHOCTH B TTOHUMAHUM «I00pOCOBECTHOCTHY.
KaK OOBEKTHBHOM WM CYOBEKTUBHOW KATETOPHH, WJIA OIEHOYHOTO TMOHATHS, KaK
MPUHIMIIA WIK KaK Ope3yMnuuu. B pesynbraTe, BONPOC O MPaBOBOM HPHUPOJIEC
KaTErOpUHU «I00POCOBECTHOCTHY TaK M HE OBLIT YETKO pa3peleH.

OOBEKT W MpenMeT HUCCIEAOBaHUS: OOBEKTOM HAYyYHOTO HCCIETOBAHUS
BBICTYIIAIOT COBOKYITHOCTH OOINECTBEHHBIX OTHOIIEHUM B cdepe TpakKIaHCKOTO
npaBa, B KOTOPBIX MPOSIBISETCA JEHCTBUE KaTErOpPUH «I0OPOCOBECTHOCTDHY.
[IpenMeToM AaHHOTO WCCIETOBAHUS SIBISIOTCS: MOHSATUE «IOOPOCOBECTHOCTH» B
rpakJaHCKOM MpaBe, €€ MpaBoBas npupoja. Llenas uccieqoBanus: 1eabl0 HAyYHOU
paboThl  SBJISICTCS:  AHAlM3 T[PABOBOM MOPUPOALI U  POJIM  KaTEropuu
«JI00POCOBECTHOCTH» B COBPEMEHHOM I'paXkKJaHCKOM IIpaBe.

3agaun uccnegoBanus: 1. OnpenenauTs, 4TO MPEACTABISIET COOOM KaTeropus
«100pocoBeCTHOCTHY; 2. OmnpenenauTh MOHATHE «IPE3YMIILHUN» B TPAKIAHCKOM
mpaBee, BBIABUTH OOIIME W CHEUalbHbIe MPU3HAKKW U QyHKIMH; 3. OnpeneauThb
MOHSATUE «IPUHIIMIIOB TPAXKIAHCKOTO TpaBa», UCCIEAOBATH UX OTIUYUTEIIbHbBIC
4epThl W (YHKIMH, KOTOpbIE OHU BHINOJHAIOT;, 4. McciemoBaTh BOIpocC, Kak
3aKOHOJATEIh IOHHMAEeT <JIOOPOCOBECTHOCTh» M KaKyl pojJb €M MpHIacT,
3akpemsii B Hopmax ['paxmanckoro koxaekca P®; 5. IlpoananuszupoBathb
(GYHKIIUU, KOTOPBIE BHITIONHSAET «I00pPOCOBECTHOCTHY HA MPAKTHKE.

Crpyktypa paOOThI: BBIMYCKHAs KBadu(UKAIIMOHHAs paboTa COCTOUT U3
BBEJCHUSA, JIBYX IJlaB, 3aKJIIOYCHHUS, CIHCKAa MWCIOJb3yeMON JuTepaTypbl U

HCIIOJIb3YyCMbIX HCTOYHHUKOB.
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Beenenue

B mpouecce ocymiecTBieHUsT pPazIMYHOTO PojJia NEATEIbHOCTH CYyObEKThI
BCTYMAaIOT B OTHOLICHHUS Mexay co0oil. Ocoboe 3HaUeHHE B HACTOAIIEE BpEMs
OpUOOpETAIOT  TpaXXJAaHCKUE IPABOOTHOUICHUS, KOTOpble  OOYyCIIaBIUBAIOT
MPOU3BOJICTBO, paclpeliesieHue, NOTpeOJIeHHe pas3IMYHBIX TOBApOB, OKa3aHUE
paboTt u ycnyr. Bce rpaxkaaHCkue MNPaBOOTHOIIECHUS PETYIUPYIOTCS HOpMaMu
IPaKIaHCKOTO IpaBa.

AKTyanpHBI W 00JIaIalOT OOJIBIIMM PETYIHPYIONIAM 3HAYCHHEM BO BCE
BpEMEHAa — HOPMBI O JOOPOCOBECTHOCTH. B yCIIOBUSIX pPBIHOUYHON 3KOHOMHUKH
JIOOPOCOBECTHOCTh TMOBEJICHUSI CIOCOOCTBYET PAa3BUTHIO U  (POPMUPOBAHUIO
YCTOMYMBBIX IOTOBOPHBIX CBSA3EH.

Jlo HenmaBHero BpemeHn I'paxmanckuii Kogekc P® copepxkan b
HECKOJIbKO HOPM, CBSI3aHHBIX C «JI00pPOCOBECTHOCTHIO». B pdeiicTBoBaBiiel 10 1
mapta 2013 roma HOpMe - JOOPOCOBECTHOCTh YYAaCTHHUKOB TPaKIaHCKUX
MIPABOOTHOIIEHUM CBA3BIBAJIACH JUIIb C TEMH CIy4asiMH, KOTJa B CHILy HPSIMOTO
yKa3aHUs 3aKOHA BO3MOKHOCTH 3alIUTHI TPaXAaHCKUX IMpaB OblIa MOCTaBJICHA B
3aBUCUMOCTH OT JOOPOCOBECTHOCTH UX OCYIIIECTBIICHHUS.

C npunstuem ®@enepansaoro 3akona PO ot 30 gexadbpst 2012 r. Ne 302-D3
[35] KaTeropusi  <«JI0OpPOCOBECTHOCTH»  3aKpeIUIieTCSI B KadecTBe
OCHOBOTIOJIAralIIero Hayajia rpakJIaHCKOrO0 3aKOHOAATEIbCTBA WU MPE3YMIILIUU
JI0OpPOCOBECTHOTO TOBeACHUS. JlanmbHelie W3MEHEHHUS JOMOJHWIM HOBBIMU
HOpMaMH O JIOOPOCOBECTHOCTH OOIIyH dYacTh I 'pakmaHckoro kojekca P®D, B
O0COOEHHOCTH - TIOJIO’KEHUS 00 00s3aTeIbCTBAX.

JlaHHble HOPMBI OBUIM HaNpaBJEHbI Ha 3aKpEIICeHUE HOBBIX CPEICTB B
MEeXaHU3Me OOecTieueHHsI TOOPOCOBECTHOTO TIOBEIECHUS CTOPOH (B YaCTHOCTH:
NpEAAOroBOpHasl OTBETCTBEHHOCTh B CT.434.1 'K P®; oTBercTBEeHHOCTH 3a
MPEeIOCTaBIEHUE MOTEHIMAIBHOMY MapTHEPY JOKHOM MHpopmanuu B cT. 431.2
['K P®; 3anper Ha npotuBopeunBoe nosenenue B m.2 cr. 431.1 'K P®, n.4 cr.

450.1 TK P®, n.3. cr. 432 'K P®) [36]. CocTosBIIHECS B 3aKOHE U3MCHEHUS B



YaCTU  PEryJUPOBAHUS  BOMPOCOB  JTOOPOCOBECTHOCTH JIMIIIh  PACIIHPUIA
MPUMEHEHHUE JaHHON KaTeropuu Ha MPakTUKE, HO HE CHSJIM HEONPEAECICHHOCTH B
NOHUMAHUU  «JIOOPOCOBECTHOCTH»: KaK OOBEKTUBHONM WJIH CYObEKTUBHOMN
KaTErOpUH, WU OLIEHOUYHOTO MOHSTHS, KaK MPUHIINIA WIH KaK IPEe3yMITIIHUH.

B  pesymbrate, BOmpoc O  IPaBOBOM  MOPUPOAE  KATErOpUU
«J10OpOCOBECTHOCTh» Tak U HEe ObLT ueTko pazpeinieH. AnekceeB C.C. onpenensier
IOpUINYECKYTO (MMPABOBYIO) MPUPOAY MPABOBOTO SIBJICHUS YE€pPe3 €ro I0pUInIecKue
XapaKTEPUCTHUKH, IMO3BOJISIOIINE YBUIETh CTPYKTYPY, MECTO U POJIb CPEAU IPYTUX
IIPABOBBIX SIBJICHUH B COOTBETCTBHH C €TI0 COIMAILHON TIpHpo10#i [1].

[TosToMy, onpenenuTs NPaBOBYIO MPUPOY «I0OPOCOBECTHOCTUY - O3HAYAET
ONPENIENIUTh MECTO JIAHHOTO MPABOBOIO SIBJICHUSA B CUCTEME IpaBa C BBISBICHHEM
€ro cnenupuUeckux CyIEeCTBEHHbIX TIPU3HAKOB M €ro pojib B IMPaBOBOM
peryaupoBaHuy OOIIECTBEHHBIX OTHOIIEHUN. CTENeHb U3yUYEHHOCTH MPOOJIEMBI: B
TEOPUH TPAXKIAHCKOTO IpaBa BOIIPOC O MPABOBOM MPHUPOAE «I0OPOCOBECTHOCTH
3aTparuBajicsis MHOro pa3. OnHaKO B BHUAY OTCYTCTBUSA KOMILJIEKCHOTO
UCCIIEIOBAHUSI 3TOTO BOIPOCAa — CPEIUd YYEHBIX TEOPETUKOB HE CIOKHIIOCH
€MHOTO MHEHHMS 10 TOBOAY INIYOMHHBIX IIPABOBBIX KOPHSX, CYIIHOCTHBIX
XapaKTepUCTUKAX 3TOTO MPABOBOIO SIBJICHUS.

Onnu aBTOpHI, Takue Kak O.A. KpacaBuukos, B.A. benos, I'.A. CBepibIK,
N.A. I'pebenkuna, N.b. HoBuikuii, E.B. bormganos, B.A. MupiokoB — oTHOCHIIU
«100pPOCOBECTHOCTRY K MPHUHIIMIIAM TpakgaHcKoro mpasa [25, 5, 50, 17, 34, 7, 30].

Hpyrue aBtopel: B.B. Boponoii, B.K. bab6aes, f.b. JleBentanb, M.H.
BpoHHUKOBA 1 APYTHE — MHCATH O «I00POCOBECTHOCTMY» Kak O mpesymmimu [13, 4,
28, 9].

Tpetrbu xe aBTopbel: @.M. Ansmyp3uesa, O.A. Ky3nenosa, B.A. OlireH3uxr
MIPU3HABAIIN «JI0OPOCOBECTHOCTH» OOIIEMPaBOBOM MPE3yMITIIUEH, KOTOpas UMEeT
3HAYEHHWE W BBINOJHIET POJb MPHHIMIIA B IpaxiaaHckoMm mpase [2, 27, 45]. B
I'paxxnanckom kojekce PO Tak ke He Hanuia OTpaKEHHWE YEeTKasl MO3UIUS IO
JTAHHOM BOIIPOCY.

C oaHOIl CTOpPOHBI, 3aKOHOJATENb 3aKPEIIAeT «I00POCOBECTHOCTH» B



cratbe 1 I'paxnmanckoro koxaekca P® «OcHOBHbIE Hauyajga TpaxXIaHCKOro
3aKOHOAATENBCTBA» - MpPHUAABasg JAHHOW KATETOPUM 3HAYEHHWE NPUHLMIIA
Ipa)/aHCKOro MpaBa. B aToM citydae 100pOCOBECTHOCTD BBICTYIIAET BHIPAKEHUEM
3aKOHOMEpPHOCTEM  pa3BUTHS  OOIIECTBEHHBIX  OTHOIICHHH,  pPE3yJbTaToM,
JOCTUTHYTBIM B  OOILECTBE, OMNPEICICHHBIM TpeOOBaHMEM K IIOBEJICHUIO
YYaCTHHKOB OTHOLICHUM.

C npyroil CTOPOHBI, <«JIOOPOCOBECTHOCTB» 3aKpEIUIIETCS B KauecTBE
IPE3yMIILUN HAJJIEKALIETO NIOBEICHUSA YYaCTHHKOB I'PaKJAHCKHUX
IpaBOOTHOIIEHMM B myHKTe S5 cratbu 10 «IIpemensl ocymiecTBieHHs IpaB»
['paxnganckoro kojekca P®. Tak npaBHIbHO ONPENENATh «I0OPOCOBECTHOCTH» B
IPAKIAHCKOM IIpaBe: KAaK NPUHLMIL, KaK MPE3yMILHI0 WIA KakK IIPUHLUII-
npe3yMniuo? OTCyTCTBUE YETKOTO Pa3pelleHHs] JAaHHOIO BOIPOCA B HACTOSIIEE
BpeMsl B TEOPHUM M 3aKOHOJATENbCTBE TIPaXJAHCKOrO IIpaBa OO0YCIOBIMBAET
aKTyaJbHOCTb JaHHOro wucciuenoBanus. lIpencrasnsercs O4YeHb  BaKHOMU
BbIPa0OTKA €AMHOTO COTJIACOBAHHOI'O MOAX0AAa OTHOCHTEIBLHO MPABOBOM MPUPOIBI
KaTeropuu «J100pOCOBECTHOCTH», KOTOPbIM OyneT oXBaThblBaTh BCE CIy4yau €€
3aKOHOAATEIBHOTO HUCIIOJIb30BAHUS.

OOBEeKT W mNpeaMeT HCCIeAOBaHUSA: OOBEKTOM HAyYHOTO HCCIIEOBAHUS
BBICTYNIAIOT COBOKYIHOCTh OOIIIECTBEHHBIX OTHOILEHUN B cepe rpakJaHCKOro
paBa, B KOTOPBIX MPOSIBISIETCS AEUCTBUE KATETOPUU «I00POCOBECTHOCThY.

IIpenmerom JAHHOT'O HCCIICIOBAHUS ABJISIOTCS: IIOHATHE
«JI0OpOCOBECTHOCTH» B TPaKIaHCKOM IIpaBe, €€ MpaBoBas MPUPOJIa, & UMEHHO
ONpENEIICHNE MECTa [TaHHOW KAaTerOpuuM B CHUCTEME TPaXKJAHCKOrO IpaBa, €€
IPAaBOBBIX  KOPHSX, BBISIBICHHWE  CHEHM(PUUECKUX, CYIIECTBEHHBIX  4YepT
«J10OPOCOBECTHOCTH) — KaK MPUHIUIIA U TIPE3YMIILUH.

Ilens nccnenoBaHus: 1ETBI0 HAYYHOU PaOOThI SBJISETCS: aHAIN3 TIPABOBOM
IPUPOJIBI U POJIU KATETOPUU «I0OPOCOBECTHOCTU» B COBPEMEHHOM TPa)KIaHCKOM
npaBe, M3Y4YEHUE BOIpOca — SBIAETCS JH <«JI0OPOCOBECTHOCTHY MPHUHIIMIIOM,
pEe3yMILMEN WM €€ MOXKHO Ha3BaTh IPUHIUIIOM — IPE3YMIILIUEH?

3amaun  uccienoBaHus:  cOpMyNIHMpOBaHHAs UEdb  NpPeaoNpeaeInia



HEOOXOMMOCTh PELICHUS CIECAYIOIINX 3a/1a4:

1. Onpenenutsb, 4YTO NPEACTABIAET COOO0M KaTeropus «100pOCOBECTHOCTIY,

2. OnpenenuTh MOHATHE IIPE3YMIIIUU» B FPaXKTaHCKOM IIpaBee€, BBIIBUTH
o0IIMe U CHelHalbHbIe TPU3HAKU U (PYHKIIIH;

3. OnpenenuTs MOHATHE «IPUHLMUIIOB TPAa)KJAHCKOTO IpaBay, UCCIEAOBAThH
WX OTJIMYUTENbHBIE YePThl U PYHKIIMH, KOTOPbIE OHU BBIOJIHSIOT;

4. VccnenoBath BOMPOC, KAk 3aKOHOIATENb MOHUMAET «I00POCOBECTHOCTHY
Y KaKylo poJib €i MPUAAET, 3aKperuisis B HopMax [ paxkaanckoro kojaekca P®D;

5. [Ipoananu3upoBath (PyHKIHUH, KOTOPHIE BBIMOIHSET «I00POCOBECTHOCTHY
Ha IIPAKTUKE.

CtpykTypa paboThl: BBIMYCKHas KBajdu(UKaIMOHHAas padoTa COCTOUT W3
BBEJICHMS, [IBYX TJIaB, 3aKJIOYEHHUs, CIIMCKA MCIOJIb3YyEMOM JUTEPaTypbl |

HCIIOJIB3YCMBIX HCTOYHHUKOB.



1 CymHoCTh «100pPOCOBECTHOCTH» B POCCHIICKOM IPaKIaHCKOM IpaBe

1.1 DBo0IHSA «100POCOBECTHOCTH» KAK MPABOBOI0 MOHITHSA

Kareropus «100pocoBecTHOCTH» Obllla M3BECTHA €I PUMCKOMY IIPaBy.
HmenHO B pUMCKOM mpaBe mosiBuiack kareropust «fides», kotopas mosyumna
JanbHEHIee pa3sBUTHE M TpaHCHOPMHUPOBAIaCh B HOPMATHUBHBIA IPUHIIMII
(GYHKIIMOHUPOBAaHHS TpakaaHckoro odopora — «bona fides», To ectp mpuHIUI
nobpocoBectHocTi. CHauana «fideS» paccmarpuBanzach Kak JaHHOE CIIOBO,
BEPHOCTh JAHHOMY OOCIIAHUIO, BBIpAKACMOE MPH 3aKIIOUCHHH COTJIAIICHHUS
KOHTpareHtraMu Mexay co0oil. Ilo cBoeld CyTH OHa cUHMTalach KISTBOMH,
BBICTYIAIONICH B KAa4eCTBE CPEACTBA OOECICUEHHUS OTHOIICHHUH, M Ipe/rosaraia
COOJIIOJICHHE CIICAYIONIMX TPeOOBaHMIA: TOYHO CJIJOBaTh B3SITHIM Ha ce0s
00s3aTeNIbCTBAM; COOMIOAaTh JaHHBIC KOHTpPAarcHTaMu OOCIIaHus; JAepiKaTh
BEPHOCTH JJAHHOMY CJIOBY.

MoxHo yTBepkaath, To «bona fides» He mnperepmena 3HAYUTEIBHBIX
u3MeHeHul 1o cpaBHeHumio ¢ «fidesy u ompexgensnach, kKak HEOOXOIUMOCTH
BBIMOJIHATh JIaHHBIC TPU 3aKIIOYCHUH COIJIAIICHUS OOCIIAHUS M CJIeI0BaTh
OIpECIIEHHOMY IOBEICHHIO B IPAaBOOTHOIICHHSX, OCHOBaHHAs Ha JJIOBEPHH,
B3aMMOYBa)XEHHH M PAaBEHCTBE YYAaCTHUKOB IPABOOTHOINCHHUH. Y CTOPOH,
3aKJIOYMBIIKX  COIVIAIICHHS  CYIIECTBOBAIM  CJICAYIOIIHWE  OOS3aHHOCTH:
pacKpheIBaTh BCIO M3BECTHYIO APYr IPYry HH(OpMAIHIO, HEOOXOAUMYIO IS
MOCTPOCHHS B3aMMHBIX OTHOIICHHIA; MPEIOCTaBIATh B Cily4ae HEOOXOAUMOCTH
JIOTIOJTHUTEIbHBIC CBEICHUS; NPOSBIATH B OTHOIICHHH JPYyr C JAPYroM H
UMYIIECTBOM 3a00TIMBOCTh, OEPEIKITUBOCTD, CTApaTEIBbHOCTD [52, ¢. 6].

«Bona fides» B pumckom mpaBe cojeprkajia TpeOOBaHHUS K JEATEILHOCTH,
KOTOPHIC YKa3bIBaJM Ha TO, KAKUM 00pa30M CTOPOHBI JOJKHBI BECTH Ce0sl B TEX
WIM WHBIX MpaBOOTHOIIEHUAX. M3BecTHO ObLIO mpaBmio «bona fidesy — «exit, ut
quod. convenit fiaty  («mobOpocoBecTHOCTH  TpeOyeT, dYTOOBI  JOTOBOP

ocyiecTBuiacsa») [5, ¢. 383]. Ilo MHEHHIO OOJBIIMHCTBA IMBUIMCTOB, JIaHHBIC



TpeOOBaHUS CIIOCOOCTBOBAJIM HCIIOJIHEHHUIO JTOTOBOPOB, PA3BUTHIO TPAXKIAHCKOTO
000pOoTa W COCTABISUIM MPOYHYIO OCHOBY BCEX MPAaBOOTHOIICHWN. B Hamu gHU
«bona fides» Bce Tak ke 03HAYAET «TPAKIAHCKYIO TOPSAAOYHOCTh U Y€CTHOCTHY [D,
c. 112].

B HacTosiee BpeMs JieralbHOE OMNpenesieHue «I00pPOCOBECTHOCTH
OTCYTCTBYET. 3aKOHOJATENb JIUIIb PErIAMEHTUPYET MHCTUTYT J1I0OPOCOBECTHOTO
npuodpeTaTeis, ONpeaesss ero Kak JIMo, KOTOpOe He 3HAIO M HE MOIJIO 3HAaTh O
TOM, YTO MPUOOpPETaeT HMYIIECTBO Yy JIMIA, KOTOPOE HE HUMEET MpPaBO €ro
otuyx1ath (myHKT 1 crateu 302 'K PO).

[To cremeHn omMpeneNeHHOCTH TPaKITAHCKO-TIPABOBBIX IMOHSATHHA B HOpPMax
IPaXKJAHCKOTO TIpaBa BCTPEUAIOTCS AOCOJIOTHO-OMPEICTICHHBIE U OTHOCUTEIBHO
Ompe/eNieHHbIe TOHATUSA. AOCONIOTHO-ONpEAETCHHBIE TOHATHUS — JTO TaKue
MOHATHUS, B KOTOPBIX COJAEPKATCSA BCE CYILIECTBEHHBIE MPU3HAKU T€X MPEIMETOB,
SBJICHUM, KOTOPHIE TAKUMH TOHSATHSIMHU OO0OO3HAYAIOTCS (HApPUMEpP, MOHSATHUS
KIOPUANIECKOE JIUI0Y», KAKITHOHEPHOE OOIIECTBOY, «IOTOBOPY).

B oTHOCUTENBHO-ONPENENIEHHBIX TOHSATUAX, HAMPOTHUB, HE COJCPKUTCS
JOCTATOYHOIO  KOJMYECTBAa  OOMIMX  MPU3HAKOB  (Hampumep,  MOHATHUSA
«CYIIECTBEHHO», «PETYJSApHO», «o0pocoBecTHO»). Ilomywaercs, dro B
OTHOCHUTEJIHHO-OMPEICTICHHBIX MOHATUSAX MPU3HAKOB HETOCTATOYHO, YTOOBI MOKHO
OBUTO cIeNaTh OJHO3HAYHBIEC BHIBOJIBI OTHOCUTEIHHO UX COJIEPIKAHUS.

Henocrarorue npu3Haku TakuX OTHOCHTEIBHO - OMpPEIeICHHBIX TTOHSITHH B
TPOKIAHCKOM TIpaBe BBIABISIOTCS, HWCXOAS W3 KOHKPETHBIX CHTYaIlWi.
['paknaHCKO-TIpaBOBbIE MOHSTHS, COAEPKAHME KOTOPBIX OMPEAEINSETCS TOIBKO C
Y4€TOM KOHKPETHBIX CHUTyallMid, OOCTOSITEIBCTB PpPacCMaTPUBAEMOIO Jela,
HA3bIBAIOTCS OICHOYHBIMU. Hambonee moOMHOE oOmpeneneHne OIEHOYHOMY
noHATHI0O JaHo M.®. JIykesiHEHKO: «OTO OTHOCHTEIBHO OIPEIAECICHHOE
MOJIOKEHHUE, CHOPMYITUPOBAHHOE B TPAXKIAHCKO-TIPABOBOM HOPME IMMyTEM YKa3aHUs
HauOosiee OOIMX TPU3HAKOB, CBOMCTB, KayecTB, CBS3ed MW OTHOIICHUUN
Pa3HOOOpa3HBIX MPEAMETOB, SIBJICHUH, JICVCTBUU, MPOLIECCOB,

MPEyCMAaTPUBAIOILIEE B paMKax COJACPKATEIbHBIX KPUTEPUEB, YCTAHOBJICHHBIX



3aKOHOJIATENIEM, CAMOCTOSITEIBHYIO OLIEHKY MPABONPUMEHUTENIEM MOBEICHUS B
KOHKPETHOM CUTyallMU B JJAHHOM COLMAIIBHOM CPEAE U B TAHHOE BPEMS C YUETOM
BHYTpeHHero yoOexnmenus» [29, c¢. 54]. B Teopuum rpaxkaaHCKOro IipaBa
BBICKA3bIBACTCS TO3UIIUS, YTO «JIOOPOCOBECTHOCTHY» — OTHOCHTCS K OIEHOYHBIM
MOHSATHSIM.

B.B. Butpsuckuii nucan, yrto «Hu B Kojaekce, HM KakOM-THOO HWHOM
dbenepalbHOM 3aKOHE OIPEACIUTh KaKWe-TO TOIXOJbI, IMapaMeTphl, MOHSITHS
J0OPOCOBECTHOCTH, CIIPABEITIMBOCTH, PA3yMHOCTH B MPUHIIMIIE HEBO3MOXKHO. DTO
MOKHO CJIeJIaTh TOJIBKO IIPU Pa3pElICHUH KOHKPETHBIX CHOPOB, C YYETOM
KOHKPETHBIX 00CTOSTENbCTB. ONpeAeauTh XOTS Obl NPUOIU3UTEIBHO MOIXO0bI K
TaKuM TIOHSITUSAM, KaTEropusM MOXKHO TOJBKO [0 pe3yJibTaTaM aHalu3a
MHOTOKPATHO TOBTOPSIONICICS MPAaKTUKKU, HAWOOJiee€ TUIMUYHBIX CUTyallud U B
TUIMYHBIX yCIOBHSIX» [12, ¢. 131-132].

O.A. Ky3HenoBa Tak *e yTBEpKJajia, YTO «JIaTh JIOTUYECKYIO JTEPUHUIUIO
OILICHOYHOMY MOHSTHIO «JI00OPOCOBECTHOCTH» HEBO3MOKHO, HUHAY€ OHO TEPECTaeT
ObITh OLICHOYHBIM M, KaK CIJIEJCTBHE, YTPaTUT CBOE Ha3HAYCHHE B IIpaBe, HO
OMpeNeuTh O0IIMe MOAXOJbl K HCIOJb30BAaHUIO JAHHOTO TMOHSATHUS BO3MOXKHO,
Oonee TOro, HEOOXOIMMO, MHAUE OYJET 3aTpPyJHUTEIbHA peaau3anusy) HOPM O
T00pPOCOBECTHOCTH B TpakJaHCKOM mpaBe. [losromy, mamee Ham HeoOX0IUMO
BBISIBUTH OCHOBHBIC TI0JIXO/IbI K OTIPEICIICHUIO IMTOHATHS «100pOCcOBECTHOCTHY [27].

CH. OxeroB u HIO. IlIBegoBa ompenensitoT MOpuHiIaraTelbHOE
«JI00OPOCOBECTHBINY»  CIHEAYIOUIMM 00pa30oM: «UYECTHO BBIMOJHSIONIUNA CBOU
00s13aTeNbCTBA, 00s3aHHOCTY [44, ¢. 882].

[IpaBoBensl, ucciaenysi MOHITHE «IOOPOCOBECTHOCTHY», YUHUTHIBAIOT TAKXKE
CJIOKHBIN XapaKTep ATOrO CJIOBAa: OHO CKJIAJIBIBACTCSl U3 COUYETAHUS CIIOB «JI00pO»
n «coBectb». Ilo muHenuto HosukoBoiri T.B., «moHsTHE «7100p0» sBISCTCS
MPUHITUITHATBHO HEONpPENeNsIeMbIM, M B KaXXJOM KOHKPETHOM OOIINECTBE W B
KOHKPETHYIO 3MO0XY COJCpPKAHUE STOrO MOHATHUS HAIOJHAETCS BCEM TEM, 4YTO
OTHOCUTCS K XopomieMy. [Ipu 3TOM, 001I€CTBO, OIIEHMBAsE CBOM YCTAHOBKH Kak

no0peie, MPUBUBAET UX MOJABIIAIONIEMY OOJIBIIMHCTBY CBOMX YJIEHOB B IIpoliecce
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coOlMajau3alMyu, W 3a CYET OJOTOro oOecneymBaeT CTaOMJILHOCTHL CBOETO
CYIIECTBOBaHMSI — W B pe3yjbTaTe, J00pO BCEraa paccMaTpuBaeTCs Kak
BOILIOIIIEHHE Yero-au00 moaoKuTeIbHoro» [33, ¢. 12].

B cooTBercTBMM ¢ BBIIECKa3aHHBIM, «IOOPOCOBECTHOCTH» JOJIKHA
paccMaTpuBaTh TOJBKO B MOJOXHUTEIRHOM Kitoue». CoBeCTh K€ SIBISETCS
CyOBEeKTHBHBIM OCO3HaHMEM J00pa, U Kak yTBepkiaaina Hosukoa T.B.: «oHa
HaIpaBJISIET TMOBEJACHUE WHAWBUIA B MNPABUIBLHOE PYCIO BHE 3aBUCUMOCTH OT
IPHUXOIAIICTOCS Ha €ro JoJdI0 obOliecTBeHHOro kKoHTpois» [33, c. 13]. O.A.
Ky3HenoBa mnmucana, 4TO «COBECTh» B TMOHATHH JTOOPOCOBECTHOCTH — <«3TO
NMOHMMAaHUE W 3HAaHUE TOro, YTO XOPOIIO MW IIJIOXO, YTO CHPABEIMBO U
HecnpaseuBo» [27, ¢. 91]. CoBecTh — YyBCTBO HPABCTBECHHOW OTBETCTBEHHOCTHU
3a CBOE MOBEJICHHUE TEpe]] OKPYKAIOIUMH JTIOJIbMH, OOIECTBOM, «CIOCOOHOCTH
OIICHUBATh CBOM IMOCTYIKH C TOYKH 3PEHHUS COOTBETCTBHUS MX ITUUECCKOMY HCATY»
[44, c. 741].

Ecnu yuuThiBaTh 3HaYEHUE «JI0OPOCOBECTHOCTH» B PYCCKOM U JIATUHCKOM
S3bIKE, MOXKHO YTBEPXKIaTh, YTO «I0OPOCOBECTHOCTBY» - OTO MOPSAIOYHOEC H
YECTHOE BBIMOJIHEHHME JIUIIOM CBOMX oOs3aHHOCTEe [9, c. 62], ¢ oco3HaHueM
MPAaBUWJIBHOCTH M CIPABEIJIMBOCTH CBOMX JICHCTBUM, OTBETCTBEHHOCTH 3a CBOE
noBesicHre. COOTBETCTBEHHO, <«JIOOPOCOBECTHOCTH»  BBICTYIIA€T  COILMAIBHO
MIOJIE3HBIM, IICHHBIM SIBJICHHEM JI1 OOIIecTBA M SIBISIETCS  aJICKBATHBIM
BHYTPEHHHUM PETYJISITOPOM TMOBEICHUS KaKI0T0 KOHKPETHO WHIMBHIA.

B 1muBuiucTHKE «I00pPOCOBECTHOCTHY» IMOHMMAETCAd B JIBYX aCMHEKTaXx:
OOBEKTUBHOM U CYOBEKTUBHOM. B OOBEKTHMBHOM aCMEKTE: «100POCOBECTHOCTHY -
3TO M3BECTHOE MEPHUIIO, KOTOPOE MPUHUMAECTCS BO BHHUMAaHUE 3aKOHOM, CYJIOM,
MIPUMEHSIIONIMM 3aKOH M KOTOPOE PEKOMEHYETCSl WieHaM IpakJIaHCKOro o0opoTa
B HX B3aUMHBIX OTHOIICHHSIX. B OOBEKTMBHOM CMBICJIE JIMIIO SIBJISICTCS
T0OpPOCOBECTHBIM - HE HApYIIAIOIIee MPABWI, 3aKPEIUIEHHBIX B JICHCTBYIOIIEM
3aKkoHoAaTenbcTBe P®, cnaenke, o00bUasX AEJIOBOr0 000poTa, OOBIYHO
NPEABIBISIEMBIX ~ TPEOOBAHUSAX, COOTBETCTBYIOIIEE HOPMaM  MOpaid |

HpPaBCTBEHHOCTH [9, c. 63].
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B cyObekTHBHOM acmekTe: «I0OpPOCOBECTHOCTH» - O3TO ONpPENEIECHHOE
OCO3HAHWE TOTO WM WHOTO JIMIA, HEBEJIEHHWE HEKOTOPBIX OOCTOSITENBCTB, C
KOTOPBIMM 3aKOH CBSI3BIBAET T€ WJM MHBIE IOPUAUYECKHE TMOCIEACTBUSI. B
CyOBEKTUBHOM CMBICIIE TOOPOCOBECTHBIM SIBIIICTCS JIUIO0, KOTOPOE HE 3HAJIO U HE
MOTJIO 3HaTh O CYIIECTBOBAaHUM Kakoro-nubo dakra wid  coObITHS,
NPEIATCTBYIONIET0 MpUoOpeTeHuio npasa [9, ¢. 65] Wiu JOCTHKEHUIO JPYroro
MPaBOBOTO PE3yJIbTATA.

B.1A. EmenpsHOB mnpu 3TOM YKa3bIBa€T, 4YTO JIALO CIEAYyET CUHUTAaTh
JOOPOCOBECTHBIM TOJIBKO B TOM CIIydae, «KOTJa OHO JAeHCTByeT 0e3 ymbiciia
NPUYUHUTD Bped APYroMy JIMIy, a TakKe He JOMYyCKaeT CaMOHAJESHHOCTH U
HEOPEIKHOCTH 110 OTHOIICHUIO K BO3MOYKHOMY MPHUMHEHHIO Bpena [21, c. 16].

C CcyOBEeKTMBHOW CTOpPOHBI  TOBEJICHHE YYaCTHHKA TPaKIAHCKUX
MIPaABOOTHOIICHUI MOKET XapaKTepU30BaAThCSl HE TOJBKO KaK «JI0OPOCOBECTHOEH
WIN «HETOOpPOCOBECTHOE», HO U KaK BHUHOBHOE. B TIpaxkJIaHCKOM IpaBe
OJIHOBPEMEHHO CYIIECTBYIOT M MPE3yMMIus JOOPOCOBECTHOCTU, U MPE3YMIILIHS
BUHBI. HekoTopble yd4eHBIE paCKpPBIBAIOT JOOPOCOBECTHOCTH TMPU TOMOIIU
aHAJIOTUM C Kareropued BWHOBHOCTH [26, c. 67]. Bce 3T0 mpemompenenser
BO3HMKHOBEHUS MOTPEOHOCTH pa3rPaHUIUTh COOTHOIICHHS TaHHBIX KaTErOpHUil.

Kak ormeuaer B.M. EMenpsHOB, «y4eT NCUXUYECKOTO OTHOIIECHUS JIMLA
OOBEKTUBHOM  JICHCTBUTEIIBHOCTH  TO3BOJIAET  BBIACIWTH B COCTaBe
«HEIOOPOCOBECTHOCTHY JIBa KOMITIOHEHTA: MHTEJUICKTYaJIbHbIN (OCO3HAHUE CBOUX
JEHUCTBUN W MPEIBUJICHUE BEPOSITHOTO Bpela OT HUX) U BOJIEBOM (3KEJaHUE WU
HEe)KellaHue HacTyruieHus Bpena)» [21, ¢. 99]. B takoMm ciydae, MbI MOXKEM
TOBOPUTH O TIOJIHOM COBIIQJICHUU MOHATUHA «HETOOPOCOBECTHOCTHY M «BHHA» - TaK
KaK CTPYKTYpbl JaHHBIX MOHSATUM OKa3bIBAIOTCS TOXKJIECTBEHHBIMU APYT JPYTY.
EmensssHoB B.M. mnpemnaran COOTHOCHUTH JAaHHBIE KATETOPUM  CIICIYIOIIUM
00pa3oM: ««HEIOOPOCOBECTHOCTHY) Kak Oojiee IMPOKOE MO OOBEMY TOHSTHE
BKJIIOUaeT B ce0s «BUHOBHOCTB» - HEIOOPOCOBECTHOE IIOBEJICHHE, BIICKYIIEE
IPaKJAaHCKO-TIPABOBYID OTBETCTBEHHOCTh, a TaKXKe «HEAOOPOCOBECTHOCTH» B

Y3KOM CMBICJIC, BBI3bIBAIOINYIO HWHEBIC H€6J'IaFOHpI/I$ITHBI€ IIOCJIICACTBUA» [21, C.
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106].

B.C. Em BooOmie BbICTynan HpPOTHB MOHATHS «IOOPOCOBECTHOCTH» Kak
oObeKTHBHOM Kareropuu. [lpu3HaBas «HEZOOPOCOBECTHOCTH»  AHTHUIIOIOM
«zobpocoBectHOCTHY, B.C. EM omnpenensin «Heqo0poCOBECTHOTO CYyOBEKTay, Kak
JUIA, «KOTOPBIM coBepllias IeUCTBHUE, 3HAI WJIM MOT 3HaTh O €r0 HEJJOIYCTUMOCTH
C TOYKH 3peHus 3akoHa» [54, c. 532]. Kak 3ameuaer E.E. bormanoBa «mpu Takom
NOHUMAHUM AHAJIU3UPYEMbIX KaTE€ropuil «HEZOOPOCOBECTHOCTH» MPENICTABIISAET
coboii GopMy BHHBI B TIpaxkmaHckoM mpase» [8, c. 28]. CTouT coriacuthCs ¢
MHeHueM bornmanoBoit E.E., 4ro mpu oTpunaHuu OOBEKTHBHOIO XapakTepa
KATETOPUH ««JI0OPOCOBECTHOCTH» - MO CYTH, OTPHIIAETCS CcaMa KaTeropus Kak
takoBas. «[Ipoucxomur ee mnoaMeHa HOBOM (OpMON TpaxkITaHCKO-TIPABOBOU
BuHb, numeT E.E. borganosa [8, c. 29].

Henb3st coriacutbCs HU € TOXKAECCTBEHHOCTBHIO JAHHBIX MOHSITUW, HU C
PaCKpBITUEM «HET0OPOCOBECTHOCTHY UEPE3 aHAIOTHIO C KaTEropuel BUHOBHOCTH.
Beprno nogmeuaer T.B. HoBukOBa, 4TO ««100pOCOBECTHOCThY) KaK HE3HAHHE HE
€CTh OTHOULIEHUE K CBOUM JICHCTBUSIM U UX IOCJIEACTBUSIM, OHA HE OXBATHIBAET B
LEJIOM 3HaHWS WM JKEeJaHWs MpUOOpecTH Bellb, IOCIEACTBUI TaKOro
npuodperenusi» [32, c¢. 114]. JIoOpOCOBECTHOCTh HE COJCPKHUT BOJIEBOTO
KOMITIOHEHTa, a  XapaKTepU3yeTcs  HWCKIIOYUTEIbHO  WHTEUICKTYalbHBIM,
yrBepknaer HosukoBa T.B. [32, c. 115]. Kpome TOro, MOXHO COTJIaCHTHCS C
muenueMm E.E. BormanoBoit, uto y mo0pocoBecTHOCTH (HEAOOPOCOBECTHOCTH) U
BUHBl pa3jidyHas HANpPaBJICHHOCTb, KOTOpas MHILET, YTO «IPEe3yMILuUs
10OpPOCOBECTHOCTU U MPE3YMIMIUSI BAHOBHOCTH — 3TO PA3JIMYHBIE IO COJIEPKAHUIO
Y HaIlPaBJICHHOCTH KaTErOpHU IpakIaHCKOTo TpaBay [8, c. 28].

Kareropust «BUHB» B TpaXIAHCKOM MpaBe UMEET 3HAYCHHE JId
MIPUBJICUCHHUSI JIUIIA K OTBETCTBEHHOCTU — JOTOBOPHOM WJIH JIETTUKTHOM, - TOT/1a KaK
T00pPOCOBECTHOCTh (HETOOPOCOBECTHOCTh) HCIIONB3YETCS TPU HEOOXOAUMOCTH
NPUMEHEHUsI KaKUX-TMOO HWMYIIECTBEHHBIX TOCIEACTBUNA 3a COBEPILIECHHOE
JIEUCTBUE, HE CBSI3aHHBIX C TPUBJIICUEHHWEM Yy4YaCTHHUKA TMPABOOTHOIIECHUN K

OTBETCTBEHHOCTH  (Hampumep, TMNpU  HUCTPEOOBAHMM  HUMYIIECTBA  OT
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HEZI00POCOBECTHOTO TPHOOpETaTeNisi), MaHHbIE OOCTOATENbCTBA OCBEIIAINCH B
TPyZaX YYEHbIX, HO TMPAaBWIbHBIX M OMNPEICICHHBIX BHIBOJOB M3 3TOr0 HE
cinenoBano. IlpaBuneHblii BeiBON aAenana E.E. bormanoBa: «mnpu HapymeHUsx
CyOBEKTMBHOTO  TIpaBa  JHWIla, HE  OTHECEHHBIX  3aKOHOJATeNleM K
IIPaBOHAPYIICHHUIM, BUHA BOOOIIE HE UMEET KaKOro-In0o 3HaucHus» [8].

B wurtore, nns ompeneneHHs KaTErOpUHM «I0OPOCOBECTHOCTHY», a TaKkKe
OTTPAHUYCHHUS OT UHBIX MOHATHHN - HEOOXOIMMO HAJTUYUE OJTHOBPEMEHHO UMEHHO
JIBYX KpUTEpPHEB: W OOBEKTUBHOrO, U CyObeKTHBHOro. M Torma, ydacTHHUK
rpaXJIaHCKUX TPABOOTHOIICHUN TMPU3HAETCS JICUCTBYIOIIUM JOOPOCOBECTHO:
KOIJIa OH MOCTYNaeT MPaBOMEPHO, HE Hapyllas MPaBOBbIX HOPM, HOPM MOpaIu U
HPaBCTBEHHOCTH, 0€3 MPUYMHEHHS Bpeaa APYTrdM y4acTHUKAM OTHOIICHUM, U TIPU
’TOM OH HE 3HAeT U HE MOXET 3HaTh O CYIIECTBOBAHUM KaKUX-JIHMOO
00CTOATENIBCTB, MPEISITCTBYIOMIMX COBEPIICHUIO UM Kakux-muoo aesHuid. Tak,
omnpeneNuB OOIMe MOAXOAbl K IMOHUMAHHUI0 KaTETOpPHH «I00pOCOBECTHOCTHY,
OCTaeTCsl HEPA3PEIICHHBIM BCE TOT € BOIPOC: B KAKOM CMBICJIE B TPaX)JaHCKUX
MIPABOOTHOIICHUSAX peaTnu3yeTcss HOOPOCOBECTHOCTh: KaK MPE3YyMIIUs HIM Kak
TIPUHITAT?

Jlo HenmaBHero BpemeHu [paxnmanckuii Kopekc P® copepxkan mumb
HECKOJIBKO HOPM, CBSI3aHHBIX C «JI00pOCOBECTHOCTHIO». Hampumep, B crathe 10
«IIpenenpl oCylIeCTBICHUSI TPAXKAAHCKUX MpaB» B MyHKTe | 3akperuisiock: «He
JIONYCKAIOTCA JCHCTBUS TPaXKJaH W IOPUJAMYECKHX JIMI, OCYIIECTBIISIEMBbIC
WCKJIIOUUTEILHO C HAMEPEHUEM MPUYUHUTH BpEI APYroMy JIHIY, a TaKkKe
351I0ynoTpeOeHne mpaBoM B MHBIX (popMax». A B myHKTe 3: «B ciyuasx, kormaa
3aKOH CTaBUT 3alllUTy TPaXJAaHCKUX TIpaB B 3aBUCUMOCTh OT TOTO,
OCYIIECTBISUIUCH JIK 3T MIpaBa pa3yMHO U JOOPOCOBECTHO, pa3yMHOCTh JIEUCTBUI
u T0O0pPOCOBECTHOCTD YYaCTHUKOB rpaXJaHCKUX MPaBOOTHOIICHUN
MIPEIOIaratoTCs.

[Tomywaercs, yro nmo 1 wmapra 2013 roma 3akoHOmAaTeNb 3aKpEILISI
TpeOOBaHKE K MOBEICHUIO CYyOBEKTOB TPAXKIAHCKUX MPABOOTHOIIEHUH, O TOM, YTO

OHM JIOJDKHBI J€HCTBOBaTh 0e3 3moynorpebnenuit. Ilpy »>TomM maHHOMY
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TpeOOBaHUIO HE MPUIABAJIOCh 3HAUCHHUE MPUHIUIIA MpaBa. UTo KacaeTcs TPEeThero
nyHkra ctatbl 10 — MBI  BUAMM OpSIMOE  3AKPEIUICHHE MPe3yMIIUU
nobpocoBectHocTd.  ConepkaHue  JaHHOM  NPE3yMMIMU  PacKphIBAIOCH
CIIEYIOIMM 00pa30M: YYaCTHHUK TPaKIaHCKUX MPABOOTHOUICHHUH MPEANOIaraeTcs
J0OOPOCOBECTHBIM, TO €CTh MOCTYHAIOUIUM MPAaBOMEPHO, 0€3 370ynoTpeOieHuH,
Ipy 3TOM OH HE 3HAET U HE MOXKET 3HaTh O CYIIECTBOBAaHUU OOCTOSITENBCTB,
NPEMATCTBYIONINX COBEPUICHUIO Kakux-mnbo nesHuil. W geiicTBoBanmo gaHHOE
MPEANOJIOKEHNUE TOJBKO B CIIy4asiX, KOT/Ia 3aKOH CBSI3bIBAJI 3AIIUTY TPaKIAHCKHUX
IIpaB B 3aBUCUMOCTB OT TOT'0, KaK OCYIIECTBILUIMCH 3TH IIPABA.

B ocCHOBHOM, gaHHas NOpe3yMIIIHs peaJu30BBIBAlach JUIIb B PaMKax
WHCTUTYTa J0OPOCOBECTHOTO MpHOOpeTaTesnis, 3aKperyieHHOro B cratbe 302
['paxxnanckoro koaexkca P®. B mnyHkre | pgaHHOM cCTarbM TOBOPWIOCH O
100pOCOBECTHOM IpUoOpeTaTesie Kak o JIMIE, KOTOPOe HE 3HAJIO U HE MOTJIO 3HATh,
4YTO MPUOOpPETaeT MMYIIECTBO Yy JHIA, KOTOPOE HE HMEET MPaBO OTUYXIAaTh
JaHHOe uMymecTBo. [loaToMy, MOKHO caenaTh BBIBOJ, YTO MPE3yMIIIUs
T0OpPOCOBECTHOCTH PaCcCKphIBAJIACh YEPE3 HE3HAHUE OIPEIEICHHBIX 00CTOSTEIbCTB
— MNPENATCTBYIOMMX JOCTHKEHHUIO ONPENEICHHOIO IOPUIAYECKOro pesdyiprara. C
npunsatuem ®enepanproro 3akona P® ot 30 mexabps 2012r. Ne 302-D3 [35] B
I'paxxnanckom Konmekce P® Oblam 3akperyieHbl HOBBIC ITOJOXKCHHS: CTaThs |
«OCHOBHBIE Hayaja TpPaXIaHCKOr0 3aKOHOAATENbCTBA» ObUIa  JTOMOJHEHA
TpeOOBaHHEM  YYaCTHUKOB TPaXJAHCKUX  TMPABOOTHOIICHUN  JEHCTBOBATH
100pPOCOBECTHO MPHU YCTAHOBJIEHUH, OCYUIECTBICHUH U 3aIUTE IPAXKIAHCKUX MTpaB
W HCHOJHEHUM TpakaaHcKux oOszaHHocTed. [lynkt 3 crateum 10 «Ilpenensi
OCYIIECTBJICHUSI TPAXKIAHCKUX TIpaB» ObLI W3JI0KEH B HOBOM pEIAKIINU:
«/100pOCOBECTHOCTh YYACTHUKOB TI'Pa)KIAHCKUX MPABOOTHOIIEHHA U Pa3yMHOCTb
MX JICMCTBUN MIPEIOIATAIOTC.

[TomectuB B crathio 1 I'paxkmanckoro kojekca, TpeOOBAaHUIO YYaCTHUKOB
rpaXJaHCKUX TPABOOTHOIICHUWA TEeNEeph MNPUIACTCA 3HAYCHUE IPUHIIUIIA
IPaXXJAHCKOTO ITpaBa, OCHOBHOI'O Haydajla TPaXIAAHCKOTO 3aKOHOJATENbCTBA.

[Ipe3ymniusa 70OPOCOBECTHOCTH K€ TENEPh MPUMEHSETCSI HE TOJBKO B CIydasx —
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3aIUTHI TPAXKTAHCKUX TPaB.

C 1 mapra 2013 roma BO Bcex CHUTyalusX, KOrJa 3aKOH CBSI3BIBAET C
TOOPOCOBECTHOCTBIO JIIOOOTO M3 YYaCTHUKOB TPaXJAAHCKUX IPABOOTHOLICHUMN
KaKue-Tubo TMOCIEeACTBUA — MPEANojaraeTcs, 4yTo JaHHOE JIMILO JIeHCTBOBAJIO
100pOCOBECTHO, TTOKa HE Oy/AeT JoKa3aHO oOpaTtHoe. B pesynbTaTe, B HacTosIee
BpeMsl OJIHOBPEMEHHO JEWCTBYIOT HOPMBI MPUHIMIA «JOOPOCOBECTHOCTU» U
HOPMBI «IIPE3YMITIHHA JOOPOCOBECTHOCTH», YTO HE CHUMAET HEOMPEACICHHOCTH B
BOIIPOCE O MPABOBOW MPUPOJE KATETOpUU «I0OPOCOBECTHOCTHY». M mpexiae ueMm
pa3o0paTbCsi € JaHHBIM BOINPOCOM, HEOOXOJWMO ONpPEAeIHTh, UTO JKE
MPEACTABISAIOT COOOM ATU KATETOPUU «IPE3yMIIIHUS MTPaBay U «IPUHIIUI MPaBay B
IrPKIAHCKOM TMPABE, BBIABUTh HMX CYIIECTBEHHbIC MPU3HAKU, OTIMYAIOLINE
JTaHHBIE KaTeropuu Apyr ot Apyra. CHayalla UCClIeyeM, YTO TaKOe MPE3yMIILHS B

I'paxKaaHCKOM IIpaBc.

1.2 TlonsaTHe Mpe3yMNUuid, UX NMPU3HAKOB U (PYHKIUI B IPaKIaHCKOM
npase

W3BecTHBIE €O BpPEMEH PHUMCKOTO TpaBa TEPMUH «HPe3yMIIHs» (J1art.
praesumptio) UMeeT HeCKOJIbKO 3HaueHui. ®.M. JIpIIbIHCKHIA, MpOaHaTU3upPOBaB
UCTOYHUKH PUMCKOTO IIpaBa, 0OHAPYKUJI TaKKE €ro MOHUMaHUs, KaK IPUCBOCHHE,
Jep30CTh, MPEUMYIIECTBO, a Takke npeanonoxenue [19]. [lozxke mosBUIKMCH Tak
Ha3bIBaCMbIC  CIICIMAJIGHBIC TIOHUMAaHHS KATCTOPHH  «IPE3YMIIHS»:  Kak
¢mtocodckoe MOHATHE, MPE3YMIIHS — 3TO IPEANOJIOKEHHE, OCHOBAHHOE Ha
BEPOSATHBIX TOChUTKax» [19]; kak mpaBoBOe, MPE3YMIIIHS — 3TO KIPEATIOIOKEHUE,
KOTOPOE CYMTACTCSI UCTHHHBIM, TIOKa PABUIILHOCTH €ro He oTBeprayTa» [19]; kak
«IOpUANYECKOe TpU3HaHUE (aKTa OPUINYECKH JOCTOBEPHBIM, MOKa He Oyner
noka3aHo ooparHoe [19]; kak «3akiIOYeHHE O HAJIMYMU KaKUX-JTHOO TOJIOKEHUH,
dakToB, MpaB CyObEKTa HAa OCHOBE JOKA3aHHOCTU IPYTHX IOJOKEHUHU, (DAKTOB,
npaB CyOBEKTay.

Tak ¢popMHUpPOBATUCH M BCE OCTAIBLHBIC TPE3YMIIIHH, BKIIFOYAs MPE3yMITIIUIO

«10OpOCOBECTHOCTHY. UTO ke KacaeTcs ONMPEACICHUS TIOHITHS «IIPE3yMIIITUNY, TO
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B JOKTPUMHE TPAXIAHCKOrOo mpaBa — CGHOPMUPOBAIOCH MHOXECTBO MOHITUN
IIPE3YMIILUH B ITPaBE.

Tak, B.K. babGaeB u3ydayn mnpe3ymmniud ¢ OOIIEOTPACICBbIX IMO3UIUNH U
Ipe/ularajl HECKOJIBKO BAapUAHTOB HX OINPEAECHEHUs: C TOYKH 3pEHUs HX
JIOTUYECKON TPUPOJBI — MPE3yMIUHUs — 3TO «IPEANOJIOKEHUE O HAIWYMUA WIIA
OTCYTCTBUU TIPEIMETOB (SIBJICHUI), OCHOBAaHHOE Ha CBSI3M MEXIAYy HUMU H
npeaMeTaMu  (SIBJIEHUSIMH) HAJIWYHBIMM, TOJATBEPKACHHOE MPEIIIECTBYIOLIEH
KU3HCHHOM MpakTukoi» [4, c. 12.]; ¢ TOYKHU 3peHHUs MpaBa — KaK «3aKPEIICHHOE B
HOpMax IIpaBa NPEANOJIOKEHHE O HAJIUYUMU WM OTCYTCTBUHM FOPUANYECKUX
(aKkTOB, OCHOBAaHHOE Ha CBSI3M MEXAy HUMH M (paKTaMud HaJIUYHBIMU H
HOATBEPKACHHOE TpeAlecTByomuM onbitom» [4, ¢. 14.]. Kak nmogmeuyan B.K.
babaeB, «MOHATHE NMPABOBBIX MPE3YMIIUI JOJKHO OBITh JOMOJHEHO YKa3aHUEM
Ha TO, YbMM HHTEpECAM CIYKUT HCIIOIb30BaHUE MPE3yMIILUN B Ipase, U
XapaKTEePUCTUKON MX MPaBOBOM MPUPOJIbI, YKa3aB TEM CaMbIM Ha TaK Ha3bIBAEMOE
MOJIMTUYECKOE 3HAUYCHUE mpe3yMiuny» [4, ¢. 14.].

BaxkHplM mpencTaBisieTCsl OTPa3UTh IMOHATHS NPE3yMIILHM, naHHble B.A.
Oiurensuxtom, H.®. Kauwyp, M.H. BbpoHHUKOBOW, Tak Kak OHH IOCBSTHIIU
OTPOMHOE BHHUMaHUE HW3YYEHHIO Mpe3yMmiuidl B cBoux Tpynax. Tak, B.A.
OHreH3uxT, yaeauB 0oco00e BHUMaHUE POJIU MPE3yMIILUU B MEXaHU3ME MPABOBOTO
peryJMpoBaHusl, Npejaral NOHUMaHUE MATEPUAIBHO-TIPABOBOM MPE3YMITLHUH KakK
OCHOBaHUSl  JJI1  YCTAHOBJEHMsI  MpeArnoiaraeMoro  (Qaxra,  BIEKYLIETO
COOTBETCTBYIOIIME MPABOBBIE MOCIEACTBHS, KaK CIECACTBUE U3 BHIBOAA O BBICOKOMN
CTENIEHU BEPOSITHOCTH €r0 CYIIECTBOBAHUS MPU ONPEAEIICHHBIX 00CTOSTENbCTBAX
(ycnoBusx) [45, c. 31.].

H.®. Kauyp npennarana cuyutarb MaTe€pUAIBHO MPABOBOU MPE3YMIILIUEN —
«3aKpEIUICHHOE B HOpMax IIpaBa IMPEANOJIOXKEHUE, BBICTYNAIOIIEE B KAadyeCTBE
IPEINOChUIKM YCTAaHOBJIEHHUS (HE YCTaHOBJIEHHS) OJHOTO HOPUIMYECKOro (akra
IPU HAIUYUU APYTHUX, @ B HEKOTOPBIX CIydasx - 3aMEHSIONIEEe IOPUANYECKUN (PakT,
BJICKYIIUI 32 COOOM OMpeie/IeHHbIC MaTepUATbHO-TIPABOBbIC IOCIIEACTBUSY [24, c.

6-7]. IIpu stom H.®. Kauyp oTmeuana, 4To MPE3yMIILHK HE SBIISIOTCS CPEICTBOM
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IIPABOBOT'O PETYIUPOBAHUs, a, Oy yun BOCHPUHATHIMH IOPUIMUYECKUMH HOPMaMH,
NPEJCTaBISIIOT COOOW BHYTPEHHUH JIOTMUECKUNA MEXaHHU3M JIEHCTBHUS 3TUX HOPM
[24, c. 7].

M.H. BpoHHHKOBa npeaoxuiia COOCTBEHHOE TOHUMAaHUE MPE3YMITLNNA, KaK
«IpaBW, COAEpXAIIUX MPEANoJIoKEHHEe 00 ONpoOBEpracMoM  IpU3HAKE,
XapaKTepU3yIOIIEeM 00 CyOBEKTa IpaXkIaHCKOr0 IPABOOTHOLIEHMSI, THOO OOBEKT
TpaXXIaHCKUX TpaB, JIN00 ropuaudeckuid gpakt [9, c. 57].

Cpenu BUIOBBIX, OTIMYMTENBHBIX Ipu3HakoB npesymniui O.A. Ky3Henosa
Bbaessuia: 1. Ilpesymmums qoikHA coAep:KaTbCcs B HOPME IpaBa, MPUYEM OHA
HaXOJUT CBO€ 3aKpEIUICHHWE B HEW NPSIMbIM HJIM KOCBEHHBIM CIIOCOOOM. 2.
[Tpesymmniuus uUMEEeT OTHOIIEHHE K HAJIUYUI0 WM OTCYTCTBUIO OOCTOSITENBCTB
(paxTOB, MPaBOOTHOLIEHUW, COOBITHI W Jp.), UMEIOIIUX MPABOBOE 3HAYEHUE H
BJIEKYIIMX MpaBoBble nociueactBus. 3. Ilpesymmuus perynupyer oOLIECTBEHHbIE
OTHOILIEHUS, TOCKOJIbKY MPEATNOIaraeT Heo0X0AUMOCTh (00S3aHHOCTh) IPU3HAHMS
0e3 cHeuuanbHbIX JOKAa3aTeNIbCTB 3aKPEIUIEHHOTO B HEW MPeanoyIoKeHUs,
YCTaHOBJIEHHBIM, €CIIM HE OyAeT JOKa3aHO IMPOTUBOIMOJIOXKHOE MPEIIOI0KEHUIO.
Takum 00pa3zoM, MOJ TPaKIAHCKO-TIPABOBOM MPE3yMIIMEH CleAyeT MOHUMATh
OpsIMO WM  KOCBEHHO 3aKpEIUICHHOE B  TIPaXJAaHCKO-NPAaBOBOW  HOpME
VWHIYKTUBHOE BEPOSATHOE MPEIOJIOKEHUE, OCHOBAHHOE HA CTATHCTHYECKOW CBS3U
npe3tomupyeMoro  Qgakra ¢ (GakToM  JIEWCTBUTENIbHBIM,  Kacarouleecs
OOCTOATENbCTB, MMEIOIIMX IPABOBOE 3HAUYEHUE, U BJIEKYIIee IPaBOBbIC
MOCJIEICTBUSL NTyTeM HEOOXOJAMMOCTH €ro MPUMEHEHHUs, MPU YCIOBUH, YTO HE
OyzAeT qoKa3aHO HAJUYHE MTPOTUBOIMOJIOXKHOTO MPEANONIOKeHHIO [27, ¢. 22.].

3HAUUTEIBHBIN BKJIAJ B UCCIEAOBAHUE MTPE3YMIILUI BHECIH IIPEICTABUTENN
HayKd TpoleccyalbHOro mnpapa. M XOTs OCHOBY HX pacCyXIECHHH COCTaBIISIM
MOJIO’KEHUS, OOBSCHSIONINE MpOoIlecCyalbHOE 3HAUYEHUE MPE3YMIIIUHU, UX BBIBOJIBI
OKa3aJIMCh BECbMAa LIEHHBIMU ISl IOHUMaHUs NPE3yMILUN B MpaBe B LENoM. Tak,
IO.A. CepukoB noa npaBoBOM MpPe3yMNUUEN MOHUMA «3aKPEIVIEHHBIA B HOpME
npaBa BEPOSITHOCTHBIA BBIBOJ O (pakTe, KOTOpBIM MpUHUMAeTcs cyaoMm 0Oe3

MpoIEAYpPhl JOKa3blBaHUS B CiIydae YCTaHOBJIEHUS CBS3aHHOTO ¢ HHUM (hakTa
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(axTa ocHOBaHMS) 1 HEONIPOBEPKEHUS MTyTEM JOKa3bIBaHMsI HHOTO (akTa» [51, c.
25]. Kpome storo mpodeccop CepukoB Bbimenua (HYHKIHIO TPE3YMIIHHA KakK
MPaBOBOTO MEXaHU3Ma, C IMOMOINBI0 KOTOPOro MOKHO Haubosee 3¢hEHEeKTUBHO
ypEeryJIupoBaTh OOLIECTBEHHBIE OTHOIICHHS W 3aIMTUTh 3HAYMMbIE COLIMAJIbHBIC
unTepecs [51, c. 14].

Oco6oe BHMMaHNe (QYHKIMSIM MPE3yMIIHUN yACIUI B CBOEM HCCIIEOBAaHUU
npodeccop b.A. bBynaesckuit. OH Tucan, 4TO MPaBOBBIC MPE3YMITIIUHN BBHITOTHSIIOT
0ocoOble (PYHKIIMM TI0O OXpaHE€ WHTEPECOB YYACTHUKOB COOTBETCTBYIOIIUX
PABOOTHOIICHH, a UMEHHO Takue (PyHKUIMH Kak: MpU3HAHME HHTEpeca (Tak,
npe3yMIuuss 1paBa COOCTBEHHOCTM B  OTHOIIEHWM  JIBDKUMOW  BELIU
OpUEHTHpOBaHa Ha NpPHU3HAHME MHTEpeca JIMLA); pealu3alus HHTepeca
(mpe3ymmuus JOOPOCOBECTHOCTH JIMIIA OPHUEHTHPOBAaHA B IEPBYIO OYEpEIb Ha
OECIIpPEeNsATCTBEHHYIO pealM3ali0 €ro MHTepeca); obecreueHue uHTepeca (Tak
JNEHCTBYET MpPE3yMILMs BUHBI B JECTUKTHBIX MPABOOTHOLIEHUSX, OJHOBPEMEHHO
co3/laBasi MPEANOChUIKU JJIsi ero »((PEeKTUBHON 3alllMThl); 3alllUTHl HHTEpeca
(HampuMep, MPE3yMITKs HEBUHOBHOCTH B yrojioBHoM mporecce) [10, c. 22].
Hanee b.A. bynaeBckuil mogMeEYaeT: KaK CPEACTBA MMPABOBOM OXpPaHbl MHTEPECOB
YYaCTHUKOB TPABOOTHOIIICHUN TIPAaBOBBIC MPE3YyMIMIIMU TPU3BAHBI YCTPAHUTH
HEONPEEICHHOCTh B KOHKPETHBIX IPAaBOBBIX OTHOIIECHMSX, NPEMSATCTBYIOLIYIO
HOPMAJIbLHOMY HWX CYIIECTBOBaHUIO M pa3Butuio. I[loatoMmy, mnpesymnuuu
BBIMOJHSAIOT elle (DyHKUMHU: BOCIOJHEHHE OTHOLIEHUI HOPMATUBHONW MOJEIBIO
HEJIOCTAIOIIEr0 MPABOBOIO SIBJIEHUS (HAapuMep, MPEe3yMIIUs OTIIOBCTBA PEOECHKA,
poauBIIerocsi B Opake); U OCBOOOXKIEHUE CyObEKTa MHTEpeca OT O0S3aHHOCTH
HOJTBEPXKIEHUS  OOCTOSITENIbCTB, MMO3BOJIAIOIIUX IPUMEHATH  MPE3yMILUIO
(mpe3yMmuusi  aBTOpCTBAa 1O  TOBOJMY  pe3yJbTaTa  MHTEJUIEKTYaJbHOU
NEATETLHOCTH). JTO OOYCIOBJICHO TEM, UYTO Jt00as MPE3yMIIUS KaKk MOJEIh
IPAaBOBOTO SIBJICHUSA, COOPMHUPOBAHHAs Ha JIOCTOBEPHBIX JAHHBIX, 0O0Jamaer
CBOMCTBOM MOJIEJIbHOM TOYHOCTH, UTO MO3BOJISIET, IO MHEHUIO b.A. bynaesckoro,
OPUMEHATH €e, He Mpuderas K MpoBEpKe TOYHOCTH BCAKUN pa3, KOTJa BO3HUKAET

noTpeOHOCTh B MpUMeHeHun npe3ymimu [10, c. 23].
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Cymmupys Bce BbIIlIECKa3aHHOE, CTOUT eIlle pa3 00paTUTh BHUMaHUE Ha TO,
YTO Mpe3yMIUUEd  SBISETCS  BEPOSITHOE  NPEANOJOKEHUE  KaCaroIMXCs
OOCTOATENBCTB, MMEIOIIMX IPAaBOBOE 3HAYEHME U BIEKYIIUX IPABOBBIE
MOCJIEICTBUSI, KOTOPOE OCHOBAaHO HAa CTATUCTUYECKOM CBS3U MPE3IOMHUPYEMOTO
¢dakta c (akTOM JEHCTBUTENBHBIM, U KOTOPOE 3aKperuieHo B HopMme mpaBa. C
MaTEepUaJIbHOW TOYKM 3pPEHUS — IPE3yMIILUH YCTPAHSIIOT HEOIPENEICHHOCTh B
IPaBOBBIX OTHOILIEHUSX, MNPEMATCTBYIOIIMX HOPMAJIBHOMY CYLIECTBOBAHHUIO H
Pa3BUTHIO, & C IPOLECCYaJbHOM TOYKH 3PEHMSI — INPE3yMIILHHA HAIpPABJICHBI HA
nepepacnpeeieHie 00sI3aHHOCTEN MO JOKA3bIBAHUIO B TPAXJIAHCKOM MPOLECCE.
Jlanee ciieqyer neperTy K ONPEAEIICHUIO KaTeropun «IPUHIUIBI TpaBa». B cBoé
BpEMsI HEKOTOpPbIE LMBWIUCTHL C(HOPMYJIHUPOBAIN OINPEACICHUS «IIPUHIUIIOB
COBETCKOT'O TPaKJAHCKOIO IpaBa», KOTOPbIE MOAJECPKUBAIOTCS OOJIBIIMHCTBOM
aBTOPOB, U1 MOTYT OBITh MCIOJIb30BAHbI U B HACTOSIIEE BpPEMsl AJIs ONpPENEICHUS

(IIPHUHOUIIOB COBPCMCHHOTI'O I'PAXKIAHCKOI'O IIpaBa.

1.3 IlonsiTHe ¥ 3HAYeHHE MPUHIIUINOB I'PAXKIAHCKOI0 MPaBa

BykBabHBIN TIEPEBOJT C JIATBIHU CJIOBa «Principiumy o3Havaer «Hayano». C
no3uuuu (puaocodoB TPUHIMUI €CTh MIEPBOHAYANIO, PYKOBOASILAS UEs, OCHOBHOE
NpaBUIO TOBEACHHUS. OTO TIO3UIMS HAlIa OTPAXKEHUS B ONPEHENCHUSIX
OOJBIIMHCTBO IUBHIIUCTOB.

ITpodeccop O.A. KpacaBuukoB ompenenser NPUHIHUIMBI TPakIaHCKOTO
mpaBa, KakK «Hayajga, pPYKOBONAIIWE UJEH, B COOTBETCTBHH C KOTOPBIMHU
OCYILIECTBIISICTCS PEryJUPOBaHWE OOIIECTBEHHBIX OTHOIICHMI» [25, c. 24].
JIOCTOMHCTBOM JAHHOTO OMPEJECICHUS SBISETCS yKa3aHUE Ha TO, YTO MPABOBOE
pEeryJIpoBaHUe OOIIECTBEHHBIX OTHOIICHUN CTPOUTCS B COOTBETCTBUHU C
MPUHITUTIAMH.

[Tpodeccop E.A. CyxaHOB yKa3bIBaj, YTO «IIPHUHIMIBI — HTO OCHOBHBIC
Hayayia, oOOIIMe pPYKOBOASIIME TMOJOXEHUS, HWMEKIIHe B CHIYy UX
3aKOHOJIATEILHOTO 3aKPEIUICHUsT 00Ie00s3aTeNbHbIid Xapaktep» [54, c. 43]. Kak

nucan H.Jl. EropoB: mpyUHIMITBI TPa)XAaHCKOTO MPaBa — 3TO «IIPOHU3BIBAIOIINE BCE
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IrpakIaHCKOE 3aKOHOATENBCTBO, OCHOBHBIE HayaJa IPaKJaHCKOTO
peryiMpoBaHus OOIIECTBEHHBIX OTHOLICHWH, KOTOpPbIE OTpa)kaloT ero Hauboliee
cymiecTBeHHbIe cBoiicTBay [20, c. 34]. 11 B.®. SIkoBieB onpeaeisi MPUHIIMIIB KaK
«OCHOBHBIE Hadvajla T'Pa)KTaHCKOTO 3aKOHOJATeNbCTBa» [57, ¢. 92]. B mepmyro
ouepeib HEOOXOAUMO 3aMETUTh, YTO B TEOPUHU TPAXKAAHCKOTO MpaBa HEOOXOAUMO
pa3nnyaTh «IPUHIIMIA TPABa» U «IIPUHLUIIBI 3aKOHOAATENBCTBAY.

OcHOBHBIE Hauaja Ipa)kIaAHCKOT0 3aKOHOAATENIbCTBA HAILIM OTPAXEHUE B
cratbe | ['paxxmanckoro kojekca PO — u3 HUX BBIBOAST NPUHLMIIBI ITPaBa, OAHAKO,
YYEHbIE IIMBUIIMCTBI TaK K€ TOBOPAT O CYIIECTBOBAHMM TAaKUM IPUHLUIIOB,
KOTOPBIE, XOTh U HE YKa3aHbI IPSIMO B CTaThe 1, HO KOTOPBIE TAK K€ MPOHU3BIBAIOT
BCE TPAXKAAHCKOE 3aKOHOJNATEIBCTBO M CKJIAIBIBAIOTCA M3 COBOKYITHOCTH JIPYTHX
HOpM | paxxnanckoro kogekca PO.

Haubonee nonHoe u conepkarenbHOe omnpeaeneHue npuHiunos gan B.IL
['prbaHOB, KOTOPHIH MO MPUHIIMIIAMHU COBETCKOTO IPa’kIaHCKOTO MIpaBa MOHUMAT
«PYKOBOJSIIME TOJOKEHUS COLMAIMCTUYECKOr0 MpaBa, €ro OCHOBHBIE Hauana,
BbIpaXarouiye OOBEKTUBHBIE 3aKOHOMEPHOCTH, TEHACHLHH, MOTPeOHOCTH
oOIIECTBa, OMPENEISAIONIME CYIIHOCTh BCEW CHUCTEMBI, OTPACiM WM WHCTUTYTa
opaBa M MMEIOIIME B CHIYy HUX IPABOBOrO 3aKpeIuleHHs oO0lIeo0s3aTenbHOoe
3HaveHue» [18].

[IpoBeneHHBI aHAIU3 TMO3BOJSET ONPENETUTh MPUHLUIIBI T'PAKIAHCKOTO
mpaBa KaK 3aKpeIUICHHbIE WIM OTpaKeHHbIC B MpeaMOyliax OCHOBOIOJATarOIINX
HOPMATHUBHBIX aKTOB, a TAKXKE B IPAKJAHCKO-TPABOBBIX HOPMaxX M BbIPAXKaIOIINE
OOBEKTHBHBIE 3aKOHOMEPHOCTH PAa3BUTHS HMYIIECTBEHHBIX, CBSI3aHHBIX U HE
CBS3aHHBIX C HHUMHU JIMYHBIX HEUMYIIECTBEHHBIX M Oa3UPYIONIMXCS Ha Hadalax
KOOPJIMHALIUM ~ OPraHU3ALMOHHBIX OTHOUIEHUHM, CTaOWIbHBIE HOPMATHUBHO-
PYKOBOJSIIME TOJIOKEHHS, B COOTBETCTBUU C KOTOPBIMHU CTPOSITCSI HOPMaTUBHAs
0a3za TPaKTAHCKO-TIPABOBOTO  PETYJIUPOBAHUS, pETJIAMEHTAlUS TOBEICHHUS
CYOBEKTOB IpaKIaHCKOTO MpaBa u npaBonpumeHenue [50, ¢. 16-17].

B Teopum rpaxxgaHCKOTO IMpaBa — MPUHIUIBI BBIMOJHSIIOT HECKOJIBKO

¢bynkuuii. B nepByto ouepenb, NPUHILIMIIBI BHIPAXKAIOT OCHOBHBIE UAEH MPaBOBOM
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OTpaciy, HalpaBleHUsS €€ pa3BUTUA, TpPeOOBaHWA K TNPUHAMAEMBIM Kak
HOPMATUBHBIM aKTaM, TaK W aKTaM [PaBONPUMEHUTENbHON AESTEIbHOCTH
rOCyJJapCTBEHHBIX OPTaHOB, a TAK)KE K MTOBEJICHUIO BCEX YYACTHUKOB IPAKIAHCKHUX
IIPABOOTHOLIEHUH.

AHaIM3Upys TPUHLHUIBI TPaXKAAHCKOrO IpaBa B KA4E€CTBE HOPMATHUBHBIX
BbIpakKeHUN pykoBomsammx uaeu, T.I1. MnnapuoHoBa mpuiia K BBIBOAY, YTO UX
«CONEPKAaHUEM SBIISIIOTCA PE3YNbTAThl OLEHKA COLMATbHO-3KOHOMUYECKHX,
MOPAJIbHBIX, TOJUTUYECKUX M HHBIX YCTOEB ... OOIIECTBa, TEHJICHUUNA U
MOTPEOHOCTEN Pa3BUTHUS OOIIECTBEHHBIX OTHOIIEHUW C TOYKH 3PEHUSI UX BIUSHUS
Ha rPaXKIaHCKO-TIPABOBOE perynupoBanue» [23, c. 11].

B cootrBerctBuu ¢ stum, npodeccop Wmmapuonosa T.II., mucana, 4ro
MPUHIUINBl COBPEMEHHOTO T'PakJAaHCKOrO TpaBa MPOHU3BIBAIOT BCE MHCTUTYTHI
IPaKJAHCKOTO TpaBa W BBIpAXAIT «B cede HHpopManui 00 oOImuX Yeprax
peryaupyeMbIX OOIIECTBEHHBIX OTHOIICHHM, O MOJOKEHUU B HUX YYACTHUKOB, TO
€CTh O CBOMCTBAx, 00YCIaBIMBAIOIIMX CYIIECTBOBAHUE IPAXKIAHCKOTO IpaBa Kak
oco0oit oTpacim» [23, c. 11]. SBisisicb OTHOBPEMEHHO BBIPAKEHUEM 00BEKTHBHBIX
3aKOHOMEPHOCTEH  Pa3BUTUS TPAXKIAHCKUX  MPABOOTHOIICHUHN, MPUHIUIBI
IPaXKIAHCKOTO TpaBa CIyKaT €lle M rapaHTHEel €IMHOr0 M HEMPOTHBOPEUYUBOTO
pPa3BUTHUA 3aKOHOJATEIbCTBA.

Tak >xe€ NPUHUUIIBI OKa3bIBAIOT MHUPOBO33PEHUYECKOE BO3JCHCTBHE Ha
CyOBEKTOB TpakIaHCKOTO TpaBa, y4acTBYsS B (OPMUPOBAHHHM TMPABOCO3HAHMS
CyOBEKTOB, OHM YCTAHABIMBAIOT OMNPEJEICHHbIE LIEHHOCTU MPABOBOM JKHU3HU U
OCHOBBI 9dKOHOMHYECKUX B3aUMOOTHOUIEHUI CTOPOH.

Takum  oOpa3oM, TPUHLHUIBI  TPAXKIAHCKOTO  TpaBa, BO-TIEPBBIX,
NPEACTABIAIOT COOOM HCXOIHBIE, PYKOBOJSIIHME TOJIOKEHHUS, BbIpAXKAIOIIUE
OOBEKTUBHBIC 3aKOHOMEPHOCTH Pa3BUTHS TPAKIAHCKUX MPABOOTHOIICHHM, BO-
BTOPBIX, 3TO OCHOBOIIOJArarolue TMOJOXEHUs U, B-TPETbUX, OHU HMEIOT
0011e00s3aTeIbHOE 3HAUEHHUE B CHITY UX 3aKpEIJICHUS B 3aKOHAX, B 0COOEHHOCTH B
npeamMOyJiax OCHOBOIIOJIAraroIInX HOpMaTHUBHBIX akToB [57, ¢. 92].

B Cuiny 00OBEKTUBHOCTH IPHUHOUIIOB M MX HOPMATHBHOI'O 3aKPCIIJICHUSA Ha
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OCHOBE TMPHUHIIMIIOB TPaXAAHCKOTO TpaBa CTPOATCA HOpMaTuBHas 0asa
IrPakIaHCKO-IIPABOBOI0  PEryJIMPOBAHMS,  OCYLIECTBIIETCS  peTJaMEeHTalus
NOBENIEHUS CyOBEKTOB IPa’kJaHCKOTO MpaBa U NPaBONPUMEHEHUE.

[lo pe3ynpraTam  HCCIEAOBaHUS  KaTEropuil  «JOOPOCOBECTHOCTHY,
«TIPE3yMIIIKS IPpaBay M «IPHUHLMI IPABa» MOKHO CIEJaTh HECKOJBKO BBIBOJOB.
Bo-nepBbIX, «100p0OCOBECTHOCTHY, KOTOpasi ObLIAa U3BECTHA €IlI€ PUMCKOMY IIPaBY,
B HACTOSIIEE BpPEMS - SBIACTCS OLICHOYHBIM NOHATHEM. TOYHOIO HOHATHUSA
«100pOCOBECTHOCTU» JaTh HENb3s. [l perynupoBaHusi KOHKPETHBIX OTHOILIEHUIM
C TIOMOIMIBI0 MHCTUTYTA «JI0OPOCOBECTHOCTUY» - BO3MOXKHO JIMIIE: 1) ONpeneanTh
oOlue NmoAxo/bl K MOHMMAHUIO M UCHOJBb30BAaHUIO JAHHOTO IMOHSATUSA B TEOPUU
IPaXJaHCKOTO MpaBa MU 2) YCTAHABIMBATh HAIMYUE <«JIOOPOCOBECTHOCTUY» Y
YYaCTHUKOB TPAXKIAHCKMX NPABOOTHOWICHUM KAXKIBIM pa3 cyldaM, IIpHU
pa3pelIeHuy  KOHKPETHBIX IPaBOBBIX CIIOPOB, C YYE€TOM KOHKPETHBIX
0OCTOSATEBCTB.

B Teopum rpaxkgaHcKoro mpaBa BbIpa0OTaiCsi OCHOBHOM TOAXOJ K
NOHUMAaHHUIO «J100pPOCOBECTHOCTUY» MOCPEICTBOM CYOBEKTUBHOIO U OOBEKTUBHOIO
aCHeKTOB, W JUIsl MPU3HAHUS MOBEIAEHUS KOHKPETHOIO JUIA A0OPOCOBECTHBIM —
HE0O0XO0MMO, OJTHOBPEMEHHO YUUTHIBATh HATMYHME ITUX JBYX ACIEKTOB.

Bo-BTOpPBIX, YCTAHOBUB NMPU3HAKK U ONPEICICHUS «IIPE3YMIILUN MpaBa» U
IPHUHIMIIOB NIPaBa», MOKHO TBEPIO CKa3aTh, YTO 3TO COBCEM DPa3HbBIC SBJICHMS,
KOTOPBIE 3aHMMAKOT CBOE MECTO B TPAXKIAHCKOM IIPABE€ M BBIIOJIHAIOT CBOU
onpeeneHHble QYHKIHMH B PEryJIMPOBAaHUU OOLIECTBEHHBIX OTHOIICHUN.

Opnnako, oOmMI MPU3HAK M MPUHUMUIIOB, M MPE3YMILHUA OYEBUACH — HUX
perjamMeHTanuds B HOpMax IpaBa, YeM OOBSCHSETCI HX HOPMaTHUBHO-
perynupyromuid  xapakrep. HWrak, mnpe3ymmnmen — SABIIETCS  BEPOSATHOE
IIPEANIOJIOKEHNE, KOTOPOE OCHOBAHO HA TOM, YTO M3 BCEr0 MHOYKECTBA YACTHBIX
Clly4aeB, KaK MPaBUJIO, CJIEA0BAJT OJIMH BBIBOJ. B OTIMYMM OT HUX — NPUHLHUIIBI HE
MOTYT OBITh OIPOBEPTHYTHI.

[TpyHIMIIBI - 3TO OCHOBaHHbBIE HA OOBEKTUBHBIX 3aKOHOMEPHOCTSAX Pa3BUTHUS

IPOKIAHCKUX TPABOOTHOIICHUN U  OTpPa)kalolle COBPEMEHHYIO IPABOBYIO
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JEHCTBUTEILHOCTh,  OCHOBHBIE  PYKOBOIAIIME  Hadajna, TpeOOBaHUA K
nesTenbHOCTH. VIMEHHO B COOTBETCTBHM C TMPUHIMIIAMHA TIpaBa CTPOUTCS
HOpMaTHBHasi 0a3a MPaBOBOTO PETyIWPOBAHUSA, OCYIIECTBISICTCS TPUMEHEHHE
3aKOHA TPABONPUMEHUTEILHBIMI OPTaHAMH, & CTOPOHBI, BCTyMasi B TPaKIaHCKHE
OTHOIIICHUSI MEXIYy COOOW, MEHCTBYIOT TaKMM 0O0pa3oM, 4YTOOBI HUX TIOBEICHUE
COOTBETCTBOBAJIO TAKMM TPEOOBAHUSIM.

B-TpeTpux, BO3Bpamasch K BONPOCY O «I0OPOCOBECTHOCTH», IS
PUMEHEHHUs TaHHOW KaTerOpuy Ha MPaKTUKE HETOCTATOYHO OJTHOTO OIPEICTICHHSI
«TOOPOCOBECTHOCTH»  4Yepe3 OOBEKTHBHBIM W  CYOBEKTHBHBIM  aCIEKTHI.
Heo0xoauMo BBISICHUTH TIPABOBYIO MPUPOAY MAHHOW KaTErOpWH, €€ CYIIHOCTb,
MECTO U POJIb B PETyJTUPOBAHUH OOIIECTBEHHBIX OTHOIIICHUSIX.

OCHOBHO# TSI MCCJICIOBaHMSI TTOCTABJICHHBIX BOIIPOCOB KaK Pa3 SBISIFOTCS
BBIBOJIBI 00 OIpPEJICIICHUSIX, OCHOBHBIX IMPU3HAKAX M BBIMOJHAEMBIX (YHKIIHUIX
«IPE3YMITIHI» U «IPUHIIUATIOBY.

Bce 310 HeoOXoaumo, 4TOOBI MPOJEMOHCTPUPOBATH, UYTO B HACTOSIIEE
BpeMsl «IOOPOCOBECTHOCTH» B TPAKIAHCKOM IIpaBe BBHITIOJHAECT (PYHKIUU U

IIPE3YMIIIUU ¥ IPUHLUIIA [TPaBa.
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2 Kareropusi «100p0oCOBECTHOCTH» B COBPEMEHHOHl POCCUICKOI
JAOKTPHHE U MPaBONPUMEHUTEJIbHON NPAKTHKE

2.1 IlpaBoBasi npupoaa 100POCOBECTHOCTH B POCCHIICKOM I'Pa’KIAAHCKOM
npase

Htak, B OCHOBHOM BC€ IOJAXOJIbI aBTOPOB O MPABOBOM MPHUPOJIE KATETOPUHU
«J10OPOCOBECTHOCTHY CBOJSTCS K OTHECEHHUIO €€ WJIM TOJIbKO K MPHUHIIUIY TpaBa
win Toapko K mpesymnuuu. B.A. Oiirensuxt u O.A. Ky3HenoBa mnpennararor
0C00YIO MO3UIUIO, B COOTBETCTBUU C KOTOPOH, CYIIECTBYIOT TaKue OOIIETPaBOBbIC
MPE3yMIIUHU, KOTOPbIE UMEIOT 3HAYCHUE MPUHIIMIOB MpaBa. Bo-niepBhIX, JaHHBIC
aBTOPBI YTBEPIKIAIOT O CYIIECTBOBAHWU OOIICTIPABOBBIX MPE3YMITIIHUMA, KOTOPHIE
MMEIOT 3HAUYCHHE HE IS OJHOM, a Il BCEX OTpacjeil mpaBa U COOTBETCTBEHHO
npuoOpenu craryc TpuHIMNA T1paBa. JlaHHbIE YTBEpXKICHUS Tak Ke
noanepxuBaia ©@.M. AnbmypsueBa: «B kadecTBe 0OLIECIPaBOBOM IMPE3yMIILUH,
CTaBIIEH TNPUHIUIIOM TMpaBa MOXHO Ha3BaTh MPE3YMIIHIO JT0OPOCOBECTHOCTH
CyOBEKTOB, B COOTBETCTBMM C KOTOPOM JIMII0, BCTyMNawIilee B JHOObIE
NPAaBOOTHOIICHHUS, IMPEANoaracTcss He HMEIOIIUM JYPHBIX HaMepeHui» [2, c.
101]. Kpome 3TOr0, «100pOCOBECTHOCTBY HAXOIUT CBOC OTPaKEHHE HE TOJIHKO B
YaCTHOIPABOBBIX, HO W B IMYyOJMYHO-TIPABOBBIX OTPACISAX B BHJIC MPE3YMIIINN
HEBMHOBHOCTH; B HAJIOTOBBIX MPABOOTHOIICHUIX YUYUTHIBAETCS TOOPOCOBECTHOCTH
TUTaTebIMKa HaJIoroB (KOTOpas Oblla BBIBEACHA CYIOM ITyTeM TOJKOBAHUS
neictByromux HopM: 1. 5 ¢1. 10 'K P® m n. 7 ct. 3 HK P® [31]); kateropun
«100pPOCOBECTHOCTE» U «HEIOOPOCOBECTHOCTH» 3aKpEIUISIETCs HE TOJbKO B
['paxxnanckom konekce PD, Ho u apyrux 3akoHax (Hampumep, B denepanbHoM
3akoHe «O 3amuTe KOHKypeHIuu» oT 26.07.2006 Ne 135-®3 [37], B DeaepanbHoM
3akoHe «O pblHKe MeHHBIX Oymar» [41] wm T.1.). Jlake NPOTHBHUKU
OTOXICCTBJICHHS TPUHIIUIIOB TIpaBa M MPE3YMINIHHA YKa3bIBAIOT, YTO HEKOTOPHIC
MPE3yMIIMKA MOTYT WUIPaTh 3HAYUTEIBHYIO POJb B IMPaBe, YTO CONMIKAET HX C
NpUHIUIIaMy Tipasa [24, c. 15].

b.A. bynaeBckuid mpu3HaJ, YTO «IPHUHIUI KaK PYKOBOJISIIEE MOJIOKEHUE
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MOXET OBbITh C(HOPMYIUPOBAH TOCPEIACTBOM HCIOJB30BAHUS TPE3yMIIUH, U
MOATBEPIKIACHUS STOMY HE €IMHUYHBI, HAITPUMED, TIPUHIIAIT TOOPOCOBECTHOCTH B
rpaxkaanckoM mpase» [10, c. 77]. Bo-Bropsix, pasbine (1o 1 mapra 2013 roma)
JIOOPOCOBECTHOCTh PAacCMaTpPUBAIACh TOJIBKO KaK MPE3yMIMIHUs, MPU 3TOM, OHA
YUUTHIBAJIACh TOJBKO B TE€X CIydasiX, KOTJA 3aKOH CTABWJI 3AlUTY T'PAKIAHCKHUX
paB B 3aBUCHUMOCTb OT TOT'0, OCYIIECTBJISUIMCH JIM 3TH TpaBa goOpocoBecTHO. U
O.A. Ky3unenoBa, M.H. bporHnkoBa, oCHOBaHHbIE Ha OYKBaJbHOM TOJKOBAHHH
nyukTa 3 craten 10 'K P® B crapoii pemakiuu [27; 9, ¢. 56], mucamu, 4To
MPE3yMMIUs TOOPOCOBECTHOCTH MPUMEHSETCS JIUIIb B CIyYasiX 3alllUThI IpaB, MpU
YCIOBUHM JIOOPOCOBECTHOTO OCYIIECTBJIEHUSA, HO HE MPUOOpPETEHUs WU
MPEKpAIllCHNs MpaB, OHA TaK K€ HE JEHUCTBYET NPHU HCIOJHEHHH TPAKIAHCKUX
MPaBOBBIX 00s3aHHOCTENH. DTO TOYKA 3peHMs] ObLIa OCHOBaHAa Ha OyKBaJIbHOM
TOJKOBaHUM NyHKTa 3 ctatbu 10 I'paxknanckoro kojaekca PO [9, c. 56].

C npunsaruem denepanbHoro 3akoHa «O BHECEHUM U3MEHEHUH B TJIaBhI 1, 2,
3 u 4 ygactu nepBou ['paxnmanckoro koxaekca Poccuiickoit denepanum» OT
30.12.2012 Ne 302-®3 [35], momeriast J0OpPOCOBECTHOCTh B CTaThi0 1 «OCHOBHBIC
Hayajga TPa)xJaHCKOTO 3aKOHOJATENbCTBa» M B Jpyrue craTtbu ['pakiaHckoro
KoJiekca, u3naras crateto 10 I'paxkaanckoro kojiekca P® B HOBOHM penakiuv —
3aKOHOJATENb PACHPOCTPAHSIET €€ PEryJHUpYyIOllee BO3JICUCTBUE KaK MPHUHIUIA
MpaBa Ha BCE BU/IbI TPABOOTHOIIICHUH, @ HE TOJBKO CBA3aHHBIX C 3aIUTOM MpaB.
[Ipumepamu Takux crtateud sBisAroTcA: cT. 53 'K PD, B xoTopoi 3akperuisieTcs
TpeOOBaHKE IEUCTBOBATh JOOPOCOBECTHO JIMILY, YIIOJITHOMOUYEHHOMY BBICTYINATh OT
MMEHU MPEJCTaBISIEMOro UM topuaudeckoro nuua, cr. 220 'K P® o nepepabotke
BCI[M, T/I€ pe4Yb UIET O HEIOOPOCOBECTHBIX MEHUCTBUSIX JIUIl, OCYIIECTBUBIIUX
nepepaboTKy uyxkoi Bemd, U cT. 223 'K PO o MomMeHTe BO3ZHMKHOBEHUS TpaBa
COOCTBEHHOCTH Yy TpHoOpeTaTesss 1O JIOTOBOPY TMpU  JTOOPOCOBECTHOM
npuodpereruu, u ct. 234 'K PD onpeaensronieit 700pocoBECTHOCTh KaK OJTHO U3
YCIIOBUM MPUMEHEHHS] MHCTUTYTA MPUOOpeTaTeNbHOM JaBHOCTH, CT. cT. 302, 303 o
3aIuTe J0OPOCOBECTHBIX MprUoOpeTaTesne (BaaeabIeB) U T.11.

Bo Bcex, mNpuBeNeHHBIX B NpPHUMEpP CTaThbIX, OOHAPYKUBAETCS OLEHKA
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NOOpPOCOBECTHOCTH ~ YYACTHUKOB  TIPAXKIAHCKUX  [PABOOTHOUIEHUH,  BHE
3aBHCHUMOCTH OT 3alllMThl TPaXXJIaHCKHUX MpaB, Kak 3To ObuIo paHee. M naxe B Tex
ClIyyasx, KOrja JIeWCTBUE YYACTHUKOB TIpPa)XAaHCKUX IPABOOTHOUIEHUWA HE
ITOJIYYMJIO ONPEACIICHHOW OLIEHKM B KOHKPETHOM HOpME rpaxnaHckoro Kopmekca,
OHO TEM HE MEHEe OIIEHMBAEeTCsl JMOO MO aHAJOTHMU 3aKOHA, JUOO HCXOIs W3
o0lMX Hayal M CMbICIA TPAKIAHCKOIO 3aKOHOJATENbCTBA W TPEOOBaHMI
100OpPOCOBECTHOCTH, PA3yMHOCTH U CIIPABEIMBOCTH.

[IpoHn3aHHOCTH UjEeH «I00POCOBECTHOCTH» BCEW MaTepUU TPakIaHCKOTO
npaBa TOBOPUT O POJM JOOPOCOBECTHOCTM Kak MHpuUHLMNA. JlanpHeiee
pedopMHpOBaHUE TPAXKAAHCKOTO 3aKOHOAATENICTBA TENEPh OCYILECTBISAECTCS B
COOTBETCTBHM C OCHOBHBIMM HayajlaMHu, 3aKpEIUICHHbIMH B CTaTbe |
['paxnganckoro kojekca P®, B 4YacTHOCTH B COOTBETCTBHH C TpeOOBaHUEM
nobpocoBecTHocTU. Tak, ['ocynapctBennoi [dymoit PO 25 despans 2015 roga
obu1 npuHAT DenepanbHbldi 3aKOH «O BHECEHHMH H3MEHEHHUH B 4YacTh MEPBYIO
['paxxnanckoro Komekca P®» Ne 42-03, kortopbli AgonoiaHui ['pakaaHcKui
Kojiekc P® HOBBIMH TIOJNIOXKCHHUSIMHU, 3aKpENHUB MEXaHU3M OOecredeHUs
JOOPOCOBECTHOTO TMOBEACHUSI YYACTHUKOB TPaKIAHCKUX IMPaBOOTHOIIEHUN. B
yactHocTu corsacHo cT.307 'K P® TtpeGoBanue m00pOCOBECTHOTO MOBEACHUS
JIOJDKHO HETOCPEACTBEHHO COOJIIONAThCSl TPU YCTAHOBJIICHWM, WCIIOJHEHUH U
npekpaieHun o0s13arenbeTB; B CT. 431.2 'K PO 3akperisercss OTBETCTBEHHOCTh
3a TPEIOCTaBJICHUE MOTEHIIMAILHOMY TapTHEPY JOKHOW HH(pOpMAaluHU, a B CT.
434,1 TK P® npennoroBopHas OTBETCTBEHHOCTh 3a HEJ0OpOCOBECTHOE
MOBEJCHUE; TaK K€ OblI YCTAHOBJICH 3aIIPET Ha MPOTUBOPEUNBOE MOBEJICHUE B II. 2
cT. 431.1 'K P® (ipu BCTyIJIEHUH W BEAECHUU MEPETrOBOPOB), B 1. 3. cT. 432 I'K
P® (mpu 3akmouenuun norosopa), u B m.4 ct. 450.1 TK P® (nmpu ucnosHeHuun
noroopa) [36] u 1.1. Bce HOBBIE HOPMBI 00ECIIEUHBAIOT €IWHCTBO IIPABOBOTO
peryinupoBanusi, CcoOO/IeHus TpeOOBaHUSA O JOOPOCOBECTHOM IIOBE/ICHUMU.
Hcxoas U3 BBIIECKA3aHHOTO M aHAM3a MPAXKIaHCKOIO 3aKOHOIATENIbCTBA, MOKHO
CHeNnaTh BBIBOJ, YTO C OJHOM CTOPOHBI OHO 3aKpEIUIAeT IPE3yMIILUIO

N0OpPOCOBECTHOCTH, TO €CTh MPEANOJOKEHHEe O TOM, YTO BCE CYOBEKTHI
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FPAaXJAHCKOrO0 MpaBa, BCTymas B TIPaXKJAHCKUE NPABOOTHOLICHUS JEHUCTBYIOT
n00pOCOBECTHO, TIOKa HE OyAeT I0Ka3aHo oOpaTHOE, a C JPYroil CTOPOHBI
COJICP)KUT IPHUHITUIT TOOPOCOBECTHOCTH, KOTOPOE CHOPMYITMPOBAHO KaK OCHOBHOE
Hayajgo TPaxIaHCKOTO 3aKOHOJATEIIbCTBA W  COAEPKUT TpeOOBaHHE O
JIOOpPOCOBECTHOM  TOBEJICHWM YYACTHUKOB TPaXJTAaHCKMX OTHOIICHUW TpHU
YCTAHOBJIEHUM, OCYILECTBICHUU M 3alUTE TPaXAAHCKUX IpPaB U HCHOJTHEHUU
rpakJIaHCKUX OO0s3aHHOCTEW. B pe3ynbraTe 4yero MOXKHO CJeiIaTh BBIBOJ, YTO
«JI00POCOBECTHOCTB» - SBJSETCA MNPUHIMIIOM-TIPE3YMIIIIMEH B CHIy €€
3aKOHOJATEIBHOTO 3aKpeIUICHUS © (DYHKIUSAM, KOTOPHIE OHA BBIMOJIHIET B
pEeryJMpOBaHUM OOIIECCTBEHHBIX OTHOUICHUN. SBJISISICH TPUHIIUIIOM-TIPE3YMITLIHEH,
MO>XHO TOBOPHUTH O TOM, YTO «J0OPOCOBECTHOCTH» O0JaJaeT OJHOBPEMECHHO
MPU3HAKAMU «IIPUHLINIMA ITPaBa» U «IIPE3YMILAN MIPABAY.

Cnauana o mpu3HaKax npe3yMIINHN:

— B OCHOBY IPE3YMIIUN JOOPOCOBECTHOCTH IOJIOKEHA BBICOKAsI CTEIEHB
BEPOSITHOCTU, YTO CYOBEKThl TpaxJaHCKUX MPABOOTHOIIEHUNU JEUCTBYIOT
J00pOCOBECTHO (ITPU 3TOM HE OTPHIIAETCS BO3MOXKHOCTh TOTO, YTO B KOHKPETHOM
CUTyalldd YYaCTHUKHU TPABOOTHOIIEHUNU 3aBEIOMO HMMEIOT HEI00POCOBECTHOE
MOBE/ICHUE, YTO MOJATBEPKAAET BEPOSITHOCTHBIN XapaKTep MPe3yMIILIHH);

— nmpenarnoiaraeMas J00pOCOBECTHOCTh CYOBEKTOB T'PaKJIaHCKOIO IIpaBa
SBJISIETCS OOIIMM BBIBOJIOM M3 MHOKE€CTBA YACTHBIX CJIy4aeB Ha MPaKTUKE, KOTa
CTOPOHBI TPAXKIAHCKUX TMPABOOTHOIICHUN JCHCTBOBAIM JOOPOCOBECTHO, HE
37I0yNOTPeOIsisi CROMMU WUJTK YY>KUMU TTpaBaMu;

—  [pe3yMIuus JT00pOCOBECTHOCTH TMPSIMO 3aKpelyieHa B  HOpPME
I'paxxnanckoro Komekca P®; 4) oHa wmeeT OTHOIICHWE K HAJUYUIO WIIU
OTCYTCTBUIO OOCTOSITEILCTB, HMEIONIUX TMPABOBOE 3HAYEHUE WJIU BJIEKYIIUX
MIPaBOBBIC TMOCIEACTBHSA (TaK JOOPOCOBECTHOCTh MPHOOPETATENS HCKIIOYaeT
BO3MO>XHOCTh BUHJIULIUPOBAHUS Y HETO JIEHET WM JABUKUMOIO UMYIIIECTBA);

— peryaupyrolniee BO3JeUCTBUE MPE3yMIIIUNA TPOSIBISETCS B 00I3aHHOCTH
Npu3HaHUs 0e3  CHeNUaNbHBIX  JIOKA3aTeIbCTB  OJHOM  CTOPOHOHM,  4TO

IMPOTHUBOIIOJIOKHA eu CTOpOHa B TIpaXIaHCKUX IIPABOOTHOIICHUAX JleﬁCTByeT
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TO0OPOCOBECTHO 10 T€X IMOP, TOKa 3TO MPEAINOJIOKEHNE HE OYJET OMPOBEPTHYTO B
CyJl€ TOCTAaTOYHBIM KOJIMYECTBOM JOKA3aTEIIbCTB.

Kak npuniun, «100pocOBECTHOCTBY 00J1a1a€T CIEYIOIUMHU TPU3HAKAMU:

— MMeeT HOPMATUBHBINA XapaKkTep U MPSIMO COACPKHUTCS B cTaThe « OCHOBBI
Ipa)/1aHCKOI0 3aKkoHoaarenbcTBay I'paxnanckoro Konekca P®;

— UMeeT CTa0WIbHBIM XapakTep, Tak KaK JOOpPOCOBECTHOCTh - 3TO
MOCTOSTHHOE, HOPMATHUBHO-PYKOBOJISIIIEE MOJIOKEHUE, KOTOPOoe QYHKIIMOHUPYET U
HE H3MEHSTCS BMECTE C U3MEHEHHMEM, JIOMOJHEHHEM, OTMEHOW OTIENBbHBIX HOPM
WJIH TIPABOBBIX aKTOB;

— o0namaer OOBEKTUBHBIM XapaKTEpPOM, TaK KaK B HACTOSILIEE BpeMs
NO0OPOCOBECTHOCTh YYACTHUKOB TPAKJAHCKUX IMPABOOTHOLIEHUH JEHCTBUTEIBHO
CYIIECTBYET B IPAKIAHCKO-TIPABOBON JEUCTBUTEIBHOCTH;

— J0OpPOCOBECTHOCTh MMEET pETYJIUpPYIOLIee BO3JEUCTBUE, TaK Kak
IpeIbsABISAET TPEOOBAHUE KO BCEM CYOBEKTaM J€HCTBOBATH JOOPOCOBECTHO;

— OTpaXkaeT CYIIHOCTh TPAXIAHCKOTO TpaBa, pPACIpOCTPaHIET CBOE
coJiepKaHue (IyX) Ha BCE HOPMbI IPAKIAHCKOTO 3aKOHOATENIbCTBA;

— SBJSIETCSI OPUEHTHUPOM B Pa3pabOTKE W TPUHSATHU HOBBIX HOPM, HX
TOJIKOBAaHUM W TPUMEHEHUM Ha TmpakTuke. [IperncraBiseTcss BakHBIM TaK e
oAPOOHO OMKCaTh BCE T€ (PYHKIIMH, KOTOPHIE BHITIOTHAET «I00POCOBECTHOCTHY Ha
npakTuke. Kak IpUHIMI TpaXTaHCKOTO TMpaBa «I0OPOCOBECTHOCTHY» OKAa3bIBAET
peryiupyoliee BO3/IeHCTBUE HAa MMYIIECTBEHHbIE, CBSI3aHHbIE U HE CBSI3aHHBIC C
HUMH HEMMYIIECTBEHHBIE OTHOIICHHUS.

[TpuHIUI «100pPOCOBECTHOCTH:

— BO-TIEPBBIX, 00ECNEYNBAET €MHCTBO I'PaXK1aHCKO-TIPABOBBIX HOPM;

— BO-BTOPBIX, ONpeaesieT OO0IIMe CBOWCTBA, KIACCOBYIO CYIIHOCTh WU
napaMeTphbl FpaX1aHCKO-TIPaBOBOM CHCTEMBI;

—  B-TPETbUX, BBICTYIa€T B KayecTBE OTHPABHBIX OPUEHTUPOB
IeJIeTIONaraloe 1eaTeIbHOCTH CyOBEKTOB TPaXIaHCKOTO MpaBa U, HAKOHEII, B-
YeTBEPThIX, [JaeT HAMpaBJSAIOUIME YCTAHOBKM B  MPABOINPUMEHHUTEIHHOU

nesrenpHocTH  [11, c¢. 224]. Byayuu SBICHHSAMH CYINHOCTHOTO IOPSIKA,
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CONEpPKAIIMMM  KAayeCTBEHHBIE  XAPAKTEPUCTUKU  TPAXKIAHCKO-TIPABOBOIO
peryJiupoBaHusi OOIIECTBEHHBIX OTHOLICHHUM, «I00POCOBECTHOCTH)» BBICTYMAET
CBOCOOpA3HBIM KOMIIACOM II€JICHAIPABIEHHOW HOPMOTBOPYECKOM AEATEIBHOCTH.
3aKkoHOJIaTeNb, MOJACIUPYS U yCTaHABIMBAs HOBbIE HOPMBI I'PAXXJIAHCKOTO IpaBa,
PYKOBOJACTBYETCS  JIECWCTBYIOIIMMM  NPHUHLMIIAMM, IIOCKOJBKY  ITOCJIEIHHE
OIIPENEIAI0T OOILIME HANPABJIEHUS MPABOBOIO PEryJIMPOBAHUS UMYIIECTBEHHBIX,
CBA3aHHBIX M HE CBA3AaHHBIX C HUMHM HEUMYIIECTBEHHBIX M IOCTPOCHHBIX Ha
HavyaJlaX KOOPJWHAIIMY OpPraHu3alMOHHBIX OTHOMmEeHu» [50, c. 56-57]. [Ipumepom
JAHHOTO OOCTOSITENBCTBA SIBJSIETCS MPUHATHE HOBBIX HOPM B 00s13aTEIBCTBEHHBIX
Y JJOTOBOPHBIX OTHOIICHUSIX C YYETOM TpeOOBaHUsS JOOPOCOBECTHOIO MOBEICHUS K
y4acTHUKaM JaHHBIX OTHOLIEHHH, 0 YeM ObUIO YIIOMSHYTO paHee.

I''A. Csepmnbik numet: «lOpunnueckas npakThka TpU  BbBIPAOOTKE
IPABUWJIBHOTO U €AMHOOOPA3HOTO MOAX0/a K PEIICHUI0 KOHKPETHBIX IPaXaaHCKO-
IIPABOBBIX JI€]I PYKOBOJCTBYETCS IIPUHLUIAMU TIPAXKIAHCKOIO IIpaBa Kak
METOJOJIOTUYECKUMU OPUEHTHPAMH. BMeCTe ¢ TeM XapaKTepu3yeMble TPUHLIUIIBI
LIEMEHTUPYIOT BCIO 3aJ0KCHHYI0 B HOPMax CHUCTEMY TI'Pa)KIaHCKO-IIPABOBBIX
OXPAHUTEIBHBIX CpPEACTB. Ecim K€ B mpolecce peanu3aluyd 3THX CPEICTB
OOHapyXMBaeTCsl MX HEJOCTaTOYHOCTh (OTCYTCTBHE, Npodes), TO U Toria
HapylIEHHbIE T'PAKIAHCKHE IIpaBa IOMJIEKAT 3aIMATE HCXOAS W3 IPUHIUIIOB
IPAXKIAHCKOTO MPaBa, MO3BOJIOIIMX HE TOJBKO YSACHUTH CYLIHOCTh, COLUUAIBHOE
3HaYeHHE U HEOOXOAUMOCTh CPEJCTB OXPAaHbI U 3alUThI, HO U pean30BaTh ux. To
€CTh KOrJa TMpaBONPUMEHUTEIbHBIMH OpraHaMu OOHapy>KMBaeTcsi MpolOen B
IPAKIAHCKOM 3aKOHOJATENIbCTBE — B TAKOM CIIy4ae CIOPHBIE TI'Pa)JaHCKO-
IPABOBbIE OTHOLIEHUS OYAYT HEMOCPEICTBEHHO PETYJIUPOBATHCS MPUHIUIIOM
«J100POCOBECTHOCTH» - B COOTBETCTBUM C aHayoruei npasa. Tak B cratbe 6 'K PO
IIPSAMO MPENyCMOTPEHO: «B cuTyannn, Korna rpaxJaHCKO-IPABOBbIE OTHOIICHUS
IPSAMO HE YPETyJIMpPOBaHbl 3aKOHOAATEIBCTBOM WM COIJIAIIEHWEM CTOPOH U
OTCYTCTBYET NPUMEHUMBIM K HHUM OObIYai, KOrJga HEBO3MOXHO MNPUMEHHUTH
IpaKJaHCKOE 3aKOHOJATENbCTBO, PErYIMPYIOLIEE CXOJIHBIE OTHOLIEHHS (TO €CTh

AHaJIOTHUIO BaKOHa) - IIpaBa " 00s13aHHOCTH CTOPOH OIPCACIIAIOTCA HCXOASd M3
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o0IMX HaYall W CMBICIA TPaXKIAHCKOTO 3aKOHOJATENhCTBA M TpeOOBaHUM
JTO0OPOCOBECTHOCTH, PAa3yMHOCTH | CIIpaBeIIMBOCTHY [15].

Kax ytBepxaaer B.B. BopoHoli «mpe3yMIiius Kak TakoBasi He Hy X JaeTcs B
JOKa3bIBaHHMHM, TaK KaK y)Ke Jioka3aHa ee BeposTHocTh» [13]. [Ipu mcmonb3oBaHum
Ope3yMIIUMU  CyJ yCTaHaBJIMBAaeT TOJBKO 3aKpPEIUICHHBIM B  THUIIOTE3€
MPE3yMITUBHBIN HAJIUYHBIA (DAKT, C KOTOPHIM BBICTYNAET B KAau€CTBE OCHOBBI
pelieHrus H, Kak CIEJCTBUE BJCYET OINPECICHHbBIC MaTepUaAIbHO-TIPABOBBIC
nocyiencTBus. Bo-BTOpBIX, MNpe3yMIus «JI00pOCOBECTHOCTU» paclpenesser
OpeMst TOKa3bIBaHMsI, YKa3bIBask HA TO, KTO M KaKHUM 00pa3oM MOXKET OMPOBEpPraTh
npestoMupyeMbii  (akT, («Bo3jaras Ha KaXIyl0 CTOPOHY HMEHHO T€
00CTOSATEIILCTBA, KOTOPBIC €if B MIEPBYIO OYEpelb MOTYT ObITh H3BeCTHBI» [11]), uTo
MO3BOJISIET YCTPAHUTH CIIOPHI, YCKOPUTh MO HHUM pa3OUpaTeNbCTBO, MPHHSTH
3aKOHHOE€ M OOOCHOBaHHOE pelieHue. B-TpeTbux, MOXHO coriacuthesi ¢ b.A.
bynaeBckum, 4YTO  «mpe3yMmmnus JTOOpPOCOBECTHOCTH TaK K€ IpHU3BaHa
YpEryJIupoBaTh OTHOIIEHUS B MX HOPMAJIbHOM (OECKOH(JIMKTHOM) COCTOSIHUMY,
IPU ATOM JICUCTBHUE JAHHOU MPE3YMIIIIMH OPUEHTUPOBAHO HA OECTIPENATCTBEHHYIO
peanu3aiio  HWHTEPECOB  YYAaCTHUKOB  COOTBETCTBYIOIIUX  OTHOILICHUM,
MOCPEZICTBOM OCBOOOXKICHHS CyOBEKTa HHTEPECa OT 00S3aHHOCTHU TIOITBEPIKIACHUS
B K&XXJIOM KOHKPETHOM CJIy4ae, YTO €ro MOBEJCHHE COOTBETCTBYET TPEOOBAHUIO
JIOOPOCOBECTHOCTH.

OtcyTcTBHE YCIOBHM JEHCTBUSA (TUIOTE3bI) JOOPOCOBECTHOCTU, O3HAYAET
3aBEIOMO HEJI00POCOBECTHOE MOBEIECHHE CTOPOH, KOTJa Cpa3y Halulo —
37I0ynoTpeOeHne CyOheKTOM CBOMMH IIpaBaMH WJIM NMPUUYMHEHHE Bpeda MpaBaM
IpYrux Jui. A BOT, €Clii B KaKOM-TMOO KOHKPETHOM Cily4yae, B XOJIe
IOPUIUYECKOTO KOH(IIMKTa OyJIeT OOKa3aHO B CyJA€, YTO JMIO JEWCTBOBAJIO
HEZIOOPOCOBECTHO — JTO OyAeT ONPOBEPKEHUEM CaMOro TMPEIINOJIOKEHUS O
T0OPOCOBECTHOM TOBEJICHUU CTOPOHBI, TO €CTh caMmou mpesymrmiuu. [Ipu 3tom,
kak  cudraect B.B.  BopoHoil: «C  ONpPOBEPKEHHUEM  MPE3YMIILUU
«TOOPOCOBECTHOCTHY - OOIIUI MPUHITUI «JOOPOCOBECTHOCTH» HE OTPHIIAETCS, a

BBISIBJISIFOTCS JIMIIb CITydanu-UCKII0YeHHs U3 Heroy [13].
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B wurtore, moxHO cornmacutbcsi ¢ MHeHusiMmu O.M. Anbmyp3ueBoii, O.A.
Ky3nenoBoir, B.A. Oiirensuxrta u A.A. CrpekaneBoil, 4YTO NPE3yMILUSL
J0OOPOCOBECTHOCTU SIBJISIETCSl  OOILIETIPABOBOM W TOBOPS O MPABOBOM MPUPOJIE
KaTEerOpuH «I100pOCOBECTHOCTB» - €€ MOXKHO OTHECTH K TaKOMY SIBJICHHIO Kak
npuHuun-npesymnuud. Kak numer O.A. Ky3nenona: «/lelicTBUTENBHO, HA HAII
B3TJIS/I, HET MPENSTCTBUNA K TOMY, YTOOBI MIPUHIUI TpaBa OblLT chOPMYITUPOBaH B
BUJIC TIPE3YMIITUBHONW HOPMBI. BaxkHo, uTOOBI 3Ta (hopma coaepkana MPU3HAKU
MPUHIMIIOB TpaBa, ObllIa CIIOCOOHON OTpakaTh CYIIHOCTH MpaBa WM OTIEIbHOM
OTpaciu IpaBa, pacIpoCTpaHssi CBOE colepkKaHue (AyX) Ha Ipyrue HOPMbI, MOTJjIa
CIIY’)KHTh OPHCHTHPOM B WX MPUMCEHEHUHU U TOJKOBaHUW» [27, c. 47-48]. O poimm
100pPOCOBECTHOCTHU KaK NPUHIUINA-TIPE3YMITIHH B peryJInpoOBaHUN
MPaBOOTHOIIEHUI U TOJKOBAHUM — OYIET H3JI0KEHO B CJIEAYIOLIEH TIJaBe, Ie

6YIIYT PaCcCMOTPCHBI KOHKPCTHBIC ICJId, CYILICCTBOBABIINC B CYH€6HOﬁ ITPAKTHUKC.

2.2  1oOpoCOBECTHOCTh KaK MNPUHUMI-NIPE3yMIUUsT M ee¢ Ppojb B
PeryJMpoOBaHUM COBPEMEHHBIX I'PAKAAHCKHX IPABOOTHOLICHUI

B nanHom maparpade Mbl Ha MpuUMepe KOHKPETHBIX JIE€J PaCCMOTPUM, Kak
NPOSIBIISIETCS.  CYIIHOCTh  JTIOOPOCOBECTHOCTH  KAaK  MPUHUHUIA-TPE3YMIILHH,
IOCPEACTBOM pean3aliud (PyHKUMH MpUHLIMIA TpaBa W MPE3yMIILHUU IpaBa.
Hamomaum, uyto B coorBercTBMM ¢ myHKToM S5 crarbu 10 'K PO
«J100pOCOBECTHOCTh YYACTHUKOB T'PAKJAHCKUX MPABOOTHOLIEHUM U Pa3yMHOCTb
uX JercTBui npeanonaramtcs» [16]. [laHHoe mojioskeHre TOBOPHUT HaM O TOM, YTO
100pPOCOBECTHOCTh CYOBEKTOB IPaKIaHCKUX MPABOOTHOIIEHUH MpENoiaraeTcs B
JI0OBIX TPaXXJAHCKUX MPaBOOTHOLIEHUSX, CBS3aHHBIX C BO3HUKHOBEHHEM,
W3MEHEHUEM, MpEeKpalleHUeM, 3allMTOM TrpaXxJaHCcKuX mpaB. WM ydacTHHUKH
CYOBEKTBI TPAXKJIAHCKOT'O MpaBa BCSIKUX Pa3, BCTYyINas B IPakJaHCKWE OTHOLLIEHUS,
OCBOOOXKAAIOTCS OT 00S3aHHOCTH MOATBEPKAATh OTCYTCTBUE 3JI0YMOTPEOJICHUH C
UX CTOPOHBI, TO €CTh MOATBEPKIaTh CBOE JOOpPOCOBECTHOE MoOBeAeHUE. J(aHHas
pe3yMITLHUs JeHCTBYET, MOKa He OyAeT JoKa3aHO 0OpaTHOE.

B mpoueccyanmbHOM K€  aclEKTE€ CMBICH  JIEUCTBUA — MPE3yMILUU

)106p0COBCCTHOCTI/I CBOJHUTCA K TOMY, 4YTO CTOpOHa OCB060)KJIaCTC$I oT
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00sI3aHHOCTH JOKa3bIBaHUs (hakTa CBOEW JOOPOCOBECTHOCTH B TPaKIaHCKOM
mpolecce, Korjga TpaXAaHCKOE IPABOOTHOIIEHHE CTAHOBHUTCS CHOPHBIM U
HeoOxonuMa 3amuTa rpaxaanckux npas. Crateu 56 I'TIK PO u 65 AIIK PO [3]
yCTaHAaBIMBAIOT oOOIIee MNpPaBWIO pacupeneseHuss OpeMEeHHM JOKa3blBaHHUA B
CyleOHOM MpoIecce: KaxKJaasi CTOpOHa JIOJDKHA J0Ka3aTh T€ 0OCTOSATEIhCTBA, Ha
KOTOpbIE OHAa CCBhUIAETCS KaK Ha OCHOBAHME CBOMX TPEOOBaHWI M BO3paXKEHUH,
eclii HWHOE He TMpeaycMOTpeHo ¢eaepanbHbIM 3akoHOM. Korjga CTOpOHBI
oOpaIiaroTcss 3a 3alUTON CBOMX IMpaB — CHadalla OXHUAACTCS, YTO YYaCTHUKHU
IPAKJAHCKUX IMPABOOTHOLIEHUH JEHCTBOBAIM A0OpocoBecTHO. OQHAKO OJHA W3
CTOPOH MOJKET 3asiBUTh BO3PAXKEHUS OTHOCUTEIBHO J10OPOCOBECTHOCTH IPYroi
CTOPOHBL.

B 0060cHOBaHHE CBOMX BO3payKEHUN WM TPEOOBAHMI O 3aIUTE CBOUX IPaB
— CTOpOHA, 3asBMBINAs O HEJTOOPOCOBECTHOCTU JIPYrod CTOPOHBI OOs3aHA CYIy
IPEICTaBUTh JIOCTOBEPHBbIE M JIOCTATOYHBIE JI0OKA3aTEIbCTBA, MOJITBEP)KIAIOLINE
T0. JlelicTBue Tpe3yMIIMH J10OPOCOBECTHOCTH Oojiee TOAPOOHO MOKHO
IPOJAEMOHCTPUPOBATh HA NPUMEPE MHCTUTYTOB BUHAMKAIUU U JOOPOCOBECTHOIO
npuodperarens. CornacHo cratbe 301 I'paknanckoro xojaexkca PO coOCTBEeHHUK
BIIpaBe MUCTPEOOBATh CBOE MMYILECTBO U3 UY>KOTO HE3aKOHHOI'O Bia/JeHUs (IyTeM
MO/1a4¥ BUHJIUKAIITMIOHHOTO UCKA).

Ecnu uMmymiecTBo BO3ME3AHO MPUOOPETEHO y JUIA, KOTOPOE HE HUMEJIO
opaBa €ro OT4yXJaTh, O YeM INpuoOpeTaTesib HE 3HAI W HE MOT 3HATh
(moOGpocoBecTHBIN mpHoOpeTaTesb), TO COOCTBEHHUK BIpaBe HUCTPEOOBATH ATO
UMYILECTBO OT TMpuoOpeTaTess B Cily4yae, KOIJa HWMYIIECTBO YTEPSHO
COOCTBEHHHMKOM WJIM JIULIOM, KOTOPOMY HMYIIECTBO OBLIO  MEpelaHo
COOCTBEHHMKOM BO BJaJICHHE, JIUOO MOXMILEHO Yy TOrO WM APYroro JMia, JUoo
BBIOBUIO M3 MX BJAJCHUS MHBIM IyTeM, MOMUMO HUX BoOJHU (IMyHKT 1 ctarbu 302
['paxxnanckoro kojekca P®D).

Panee, B IlocranoBnenun Ilnenyma BepxoBnoro Cyna P® u Ilnenyma
Bricmiero Apoutpaknoro Cya P® «O HeKOTOpHIX BONpoOcax, BO3HUKAIOIINX B

CyneOHOM TMpaKTUKE MPU Pa3pelIeHUH CIOPOB, CBS3aHHBIX C 3alIUTON mMpaBa
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COOCTBEHHOCTH W JPYTHX BEHIHBIX mpaB» oT 29.04.2010 r. Ne 10/22 [38] B myHKTE
38 B mepBoM a03are COMEPKAIOCh Pa3bsICHEHHWE, B COOTBETCTBUHU C KOTOPBHIM
«rpuodperaTesab MNPU3HAETCA JTOOPOCOBECTHBIM, €CIIM JOKaXeT, YTO MpH
COBEPILIEHNUN CIECIKA OH HE 3HaJ M HE JOJDKEH ObUI 3HaTh O HEMPAaBOMEPHOCTH
OTUYXIEHUS MMYLIECTBA MPOAABLIOM, B YACTHOCTH IPHUHSII BCE PAa3yMHBIE MEPHI
JU1S1 BBISICHEHUS IIPABOMOYMH MTPOIABIA HA OTUYKJICHUE UMYIIIECTBAY.

Opnnako B cBs3u ¢ npuasaTeM [loctanonenus [lnenyma BepxoBraoro Cyna
P® «O npumeHeHUH CylamMu HEKOTOPBIX MOJOKEHUH paszaena | wactu mepBoit
['paxnanckoro konxekca P®» ot 23.06.2015 Ne 25 yka3aHHbIE pa3bsICHEHUS
(mepBoro a6zamna nyHkrta 38 IloctanoBienus Ne 10/22) ObLIM NpU3HAHBI HE
nojuiexamumMu - mpuMeneHnio  (mynkrom  133) [39]. CormacHo myHKTy 1
nocranoBieHus [Inenyma BepxoBnoro Cyna P® ot 23.06.2015 Ne 25, «oueHnBas
JNEHCTBUSL CTOPOH Kak JI0OpOCOBECTHBIE WM HEIOOPOCOBECTHBIE, CIIETYET
UCXOJIUTh W3 TOBEACHUS, OXXKHUJIAEMOTO OT JII0OOro Yy4YacTHUKA TPaKIaHCKOTO
000pOTa, YYMTHIBAIOIIETO IpaBa M 3aKOHHBIE HWHTEPECHl APYrOd CTOPOHBI,
COJICUCTBYIOIIETO €, B TOM YHCJI€ B MOJy4YeHUH HeoO0XoaumMoi uapopmanuu. [1o
obOmemy mnpaBuiy nyHkta 5 ctathu 10 'K P®D noO6pocoBecTHOCTh y4aCTHUKOB
IPaXIAHCKUX IPABOOTHOUIEHUM W Pa3yMHOCTb HUX JIEUCTBUM MPEAINOJIAraroTcs,
MOKa HE JI0Ka3aHo wuHoe». I[loMMMO BbIIIECKa3aHHOTO, B MOYHKTEe 37
[ToctanoBnenus 10/22 B penakiuu ot 23.06.2015 rona coaepkurcst mpaBujio, 4To
OTBETUMK CaM «B COOTBETCTBUU cO cTaTbe 302 I'pakmanckoro kojekca P®
BIIPABE BO3pPa3UTh MPOTUB HMCTPEOOBAHUS HMMYILIECTBA W3 €0 BIJIAJICHUS TMyTeM
MPEACTABICHUS JI0KA3aTeIbCTB BO3ME3JHOIO MPUOOPETEHUS MM HUMYILECTBA Y
Jula, KOTOPOE HE MMENO MpaBa €ro OT4ykAaTh, O YEM OH HE 3HAJ U HE JOJKEH
ObLT 3HATH (HOOPOCOBECTHBIN MproOpeTatenb)» [38]. U ecimu oTBETUMK BO3pakaeT
IOPOTHUB 3asIBJICHUS MCTLA O TOM, YTO €ro MoBeAeHHE HeJ0OpPOCOBECTHOE — TO OH
o0s3aH  000CHOBaTh ®  JOKa3aTb  HCTUHHOCTh  CBOMX  BO3PaKCHHM
COOTBETCTBYIOIIUMH JIOKA3aTEIbCTBAMHU.

Taxk >xe 1 «COOCTBEHHUK BITpaBE OMPOBEPTHYTH BO3pAKEHHUE IPHOOPETATEINS

0 €ro J0OpOCOBECTHOCTH, JOKa3aB, YTO MPU COBEPUIEHUM CIEJIKH NPUOOpETATEND
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JOJDKEH OBLT YCOMHHUTBCS B IpaBe MPOJAABIA Ha OTUYXKACHHWE MMYyIlecTBay» [38]
(@03. 4 m. 38 Ilocranornenuss Ne 10/22 [38]. Kpome Toro, cormacHo ab3amy 4
nyHkta 1 IlocranoBienuss ot 23.06.2015 roma Ne 25: «moBeaeHWE OJHOU U3
CTOPOH MOXET OBbITh MPU3HAHO HETOOPOCOBECTHBIM HE TOJILKO TPH HATUYHH
000OCHOBaHHOTO 3asBJICHUSl JIPYroil CTOPOHBI, HO W IO HMHUIMATHBE Cya, €CIH
yCMaTPUBAETCS OYEBUJHOE OTKJIOHEHHE JACHCTBUU YYaCTHUKA TPaxAaHCKOTO
00opoTa 0T 10OPOCOBECTHOTO MOBEICHUS.

B sTOoM cnydae cya mpu pacCMOTpPEHHMM Jella BBIHOCUT Ha OOCYXKICHHE
OOCTOATENbCTBA, SBHO CBHUJAETEIBCTBYIOIIME O TAaKOM HEJI0OPOCOBECTHOM
MOBEJICHUM, JTa’K€ €CIM CTOPOHBI Ha HUX He ccbuianuch (ctathsa 56 I'TIK PO,
crathsi 65 AIIK P®)». B takom ciydae, cygam HEOOXOIUMO €IIE U YyYUTHIBATH,
YTO B COOTBETCTBMM C NyHKTOM 9 WH@opmanmonHoro mnuceMa Ilpesunmyma
Briciiero Apoutpaxknoro Cyna PO «O0630p cyneOHON MPaKTUKU MO HEKOTOPHIM
BOIIPOCAM, CBSI3aHHBIM C UCTpPeOOBaHHEM HMYIIECTBA U3 UY>KOTO HE3aKOHHOTO
BraageHus» oT 13.11.2008 Ne 126 «ecnw COBEpHICHUIO CIASIKHA COMYTCTBOBAIA
00CTOSITEIHLCTBA, KOTOPHIE JIOJDKHBI ObUIM BBI3BATh y MPHOOpETATENs UMYIECTBA
COMHCHHS B OTHOIIICHUH IIpaBa MPOJJABIAa HA OTUYXKICHUE CIIOPHOTO MMYIIECTBA
(B TOM 4uCJ€ SIBHO 3aHMKEHHAs 11€HA MPOJIAaBAEMOT0 UMYIIIECTBA), TO CyJl MOXKET
MPUITH K BBIBO/Y, UTO IPHOOPETATEINb HE SBIISAETCS I0OPOCOBECTHBIM.

IIpu »TOM, paspemas BoOmpoc O JAOOPOCOBECTHOCTH NpHOOpeTaTeNs Hu
orpeseNsisi Kpyr 00CTOSATEIhCTB, O KOTOPBIX OH JIOJDKEH ObLT 3HATh, CYJl B CBOIO
ouepelb yUYMTHIBACT POJCTBEHHBIE W  HWHBIC CBSI3W MEXKIy JIMIIAMH,
y4acTBOBABIIUMH B 3aKJIFOYCHHWM CJICJIOK, HAMPAaBIICHHBIX Ha Tiepeaady IpaBa
cooctBenHoct» [43]. Kpome TOro, Cya y4UTHIBAET COBMEILIECHHUE OJHHM JIAIIOM
JOJDKHOCTEH B OpTaHM3AIMAX, COBEPIIMBIIUX TAaKUE CHCIKH, a TAKKe ydacThe
OJIHAX WM TE€X K€ JIUI[ B YCTABHOM KaIlWTaje dTUX OPraHU3aIlfii, POJICTBCHHbBIC U
WHbBIE CBSI3U MKy HUMHU (TyHKT 8 MHpopmanmontnoro nmucbma Ne 126).

[TpomeMoHCTpUpyEM BBINIECKA3aHHOE KOHKPETHBIM MTPUMEPOM U3 CYyIeOHOM
npakTuku — paccMotrpuMm Omnpenenenre Bepxosaoro Cyma P® [32]. CormacHo

koTopoMy, Mamenos Um3zaga Mexman oruibl (yupeautenb AOKHUKA) 0OpaTuics B
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Cydl C 3asBICHMEM O TMPU3HAHUU HE3aKOHHBIM O€37eMCTBUS KOHKYpPCHOTO
ynpasisironiero Auapeesa B.B., BeIpazuBIIerocsi B HENPUHATUU CBOEBPEMEHHBIX U
HEOOXOOUMBIX MEp K TPUHATUIO B BEJACHHE HMYILECTBA JOJDKHMKA;
HECBOECBPEMEHHOM TMPEJCTaBICHUNA COOpPAaHUIO KPEIUTOPOB IODKHHMKA MOpPSIKA
OpoAakl HMMYyLIECTBa JOJDKHHMKA; HENPUHATHH Mep (HENpPOBEIEHUE TOPIoOB) K
peanM3alMi MMYIIECTBA JOJDKHHMKA B T€UEHHUE Oojee IBYX MECALEB C MOMEHTa
YTBEPKJICHUS TOPSAAKA MNPOAAXKH HMYIIECTBA JODKHHMKA; HENPUHATHA MeEp K
00ECIIEUYEHNI0 COXPAaHHOCTU HMYIIECTBA JOJDKHUKA; WHULMUPOBAHUU IIpoliecca
NPUHYIUTEIBHOTO HCHOJHEHUsI CyAeOHOro akra IOCPEACTBOM OOpallleHus B
OCCII PO, kak COBEpLIEHHBIX NpPH 3JI0YyNOTPEOJIEHUH MPaBOM C HAMEPEHHEM
pUYrHUTG Bpea Mamenosy .M.

OmnpenenenueM cyna nepBoil uHcTaHuu ot 08.06.2020, ocTaBieHHBIM 0€3
WU3MEHEHUS CyIaMM aleJUBIIMOHHON MHCTAaHLMU U OKpyra, 3asBieHue MamenoBa
N.M. yIOBIETBOPEHO YacTHUYHO, NPU3HAHO HE3aKOHHBIM  Oe3/eicTBUE
KOHKYPCHOT'O yIpPaBISIOIIETO JNODKHUKA AHnpeeBa B.B., BbIpasuBmieecs B
HENPUHATUU CBOEBPEMEHHBIX M HEOOXOAMMBIX MEp K IPUHATHIO B BEJCHHUE
MMYLIECTBA TOJKHUKA.

B xaccammonnoit sxamnobe, momanHoii B BepxoBubiii Cyn Poccuiickoit
®denepanuy, 3asBUTENb YKA3bIBAET HA HAapyLIECHUS B TOJKOBAaHWUU U NPHUMEHEHUU
CyJlaMd HOpM IpaBa B YacTH YJOBJIETBOPEHHUs 3asiBIEHHBbIX TpeOoBaHuid. [lo
pe3yiapTaTaM M3y4deHHUsi MNPHUHATHIX [0 Jely CyAeOHbIX aKTOB M JIOBOJOB,
COJIEpKAIlUXCs B KACCALIMOHHOM »ano0e, yCTaHOBJIEHO, YTO MPEIyCMOTPEHHBIE
cratbeil  291.6 ApOuTpaxHOro MpOLECCyaIbHOrO  Kojekca Poccuiickoii
Oenepannu  (manee - AIIK P®) ocHoBanust miisg mepeqadyd  SKaioObl  JJist
pPaccMOTpEHUS B CYJ€OHOM 3aCeTaHUH OTCYTCTBYIOT.

Paspemast cnop, cyabl TpU3HaIM, YTO OCIHOpPEHHOE Oe3neicTBue
KOHKYPCHOTO  YIIPAaBJSIOIIETO  JIOJDKHHMKA, BBIPA3UBLIEECS B HENPUHATUU
CBOEBPEMEHHBIX W HEOOXOJMMBIX MEp K MPUHATHIO B BEJICHUE HUMYILECTBA
JOJKHHMKA, HE OTBEYaeT MpU3HaKaM J00pOCOBECTHOCTH U Pa3yMHOCTH U HapyIlaeT

mpaBa U 3aKOHHBIC MHTCPCCHI KPECAUTOPOB AOJDKHHKA, ITOCKOJBKY yr[paBJ'IHIOIHI/Iﬁ
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JOJKeH ObUl MPUHATH UMyIIECTBO y MamenoBa .M. B pa3yMmHbIil CpOK, 4ero
CIelaH0 HE OBUI0 W YTO CBUACTENBCTBYET O (HOPMaIbHOM BBITIOJIHCHUH
00s13aHHOCTH MO OOECIIEUYCHUIO COXPAHHOCTH HMYIIECTBA JIOJDKHUKA, a TaKXKe
CO31aeT pHUCK BO3HUKHOBEHUS HEOIaronmpUsITHBIX MOCJEACTBUM,
MpeycCMOTPeHHBIX cTathel 899 I'paxknanckoro kojaekca Poccuiickoit denepanuu.
B urtore Bhiciias cyneOHas MHCTAHLMS MPUIUIA K BBIBOJY, YTO OCHOBAHUN JUIs
HECOTJIaCHsl C BBIBOJAMU CYJIOB HE UMEETCHI.

JIoBOAOB,  NOATBEPKAAIOLIMX  CYLUIECTBEHHBIE  HApyUIEHUS  HOPM
MATEPUATIBHOTO U MPOLIECCYaTbHOrO MpPaBa, KOTOPHIE MOIJIM MOBJIUATH HA UCXO]
Jefa W SABJISIIOTCS JTOCTATOYHBIM OCHOBAaHHMEM JJIA TEPECMOTpa 00XKaTyeMbIX
CyJIeOHBIX aKTOB B KaCCaIlMOHHOM TMOPSIKE, 3asIBUTEIIEM HE MPEJCTABICHO.

Hecornacue ¢ ycTaHOBIEHHBIMH MO i€y OOCTOSATEIBCTBAMH M OILICHKOM
CyllaMUd JIOKa3aTelIbCTB HE SIBIIACTCS OCHOBAaHUEM JUIsl MEPECMOTpa CyAeOHBIX
aKToB B KaccanuoHHOM mopsigke B Cynebnon komieruun BepxoBHoro Cypaa
Poccuiickoit @enepanuu. B utore, mo nanHomy Jieny ObLJIO OTKa3aHO B Mepenaue
KAaCCAIlMOHHOM KaJloObl NIl paccCMOTpeHus B cyneOHoMm 3acenanuu CyneOHoi
KOJUIETUM MO 3KOHOMHYeCcKMM cropam BepxoBHoro Cyna Poccuiickoi
denepanum.

Urak, B pacCMOTpEHHOM IMpHUMEPE OYEHb XOpPOLIO BHUJHO, Kak
«J1I0OpOCOBECTHOCTh»  BBIMOJHAET (YHKUUIO MPE3yMIUU, Bo3jiaras Opems
OTIPOBEPXKEHUS M JIOKA3bIBAaHUSI COOTBETCTBYIOIIMX OOCTOATENHCTB Ha MCTIA. UTO
KacaeTcs IUCTBUS «J0OPOCOBECTHOCTHY KaK MPUHITUIIA ITPaBa — B JAHHOM Clly4ae
HEJIb3 OTPHULIATh €0 POSIBIICHUE.

HeBOo3MOXHO  KOHKpPETHO  MOKa3aTh, KakK  JICUCTBYeT  MOPUHIUII
«1I0OpOCOBECTHOCTH» B  MOAOOHOM  CHUTyallMd, OCTAaeTCs JHIIb IPOCTO
MOTYEPKHYTh, U4TO, 3aKpeIUiss Mo j00H0e TpeOOBaHNE K TTOBEACHUIO, 3aKOHOIATENb
MOJBOJIUT OOIIECTBO K TOMY, YTO JTOOPOCOBECTHOMY CYOBEKTY KaK YYacCTHUKY
IPaXKIAHCKOTO0 000pOTa MPUCYIIH OCTOPOKHOCTh, MPEAYCMOTPUTEIBLHOCTD U MPHU
3TOM MOPSAJAOYHOCTH ITPU OCYLIECTBJIECHUM TEX WJIM UHBIX neuctBuil. U, paspemas

KOHKPETHBIN CHOp, CYIbl, PYKOBOJCTBYIOTCA HE TOJIBKO HOPMAaMH IpaBa, HO U
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OPUMEHSIOT TaKo€ OIEHOYHOE TMOHATHE KaK <«JI00pOCOBECTHOCTH», IIyTEM
CPAaBHEHUS MOBEJAEHUS KOHKPETHOIO JIMLA CO CTAaHAAPTOM CPEIHEro 4esioBeka. A
BOT Ha CJEAYIOIIUX MPUMEPAaX MOKHO OoJyiee MOAPOOHO PacCMOTPETh JICUCTBHE
«J10OpOCOBECTHOCTHY KAaK MPHUHIIMIIA.

Paccmorpum  [loctanoBnenne  @DenepanbHoro  ApOUTpakHOro  cyna
[lentpanbHoro okpyra ot 30.08.2012 r. mo gemy Ne A68-7245/2010. B
paccmaTpuBaeMoM Jiene akuuoHepbl 3AO «ArponpuBoa» OOpaTWIMCh B CyH K
3A0 «ArponpuBog»y u OOO «IIpomOu3HEC» € HMCKOM O MNPU3HAHUU CJHEIIOK
KYIUIM-IIPOAQXXH  OOBEKTOB  HEIBW)KMMOCTA  HENEUCTBUTENbHBIMU.  MCTIBI
YTBEPKJIaJid, YTO OTBETYMKOM OBUT HApYyLIEH MOPSAJIOK 3aKIOYEHUS CHENKH (a
UMEHHO OTCYTCTBOBAJIO OJOOpEHHE AaKIMOHEpaMU WM COBETOM JIUPEKTOPOB
KPYIHOM CIIENIKH), YCTAHOBJICHHBIHN CT. 78 DeaepaibHOro 3akoHa oT 26.12.1995 No
208-D3 «O0 aKIMOHEPHBIX OOIIECTBAX.

CornacnHo 1. 6 ct. 79 3akoHa 00 aKIMOHEPHBIX OOIIECTBaX (B peIaKIuu
@enepanbHOro 3akoHa ot 19.07.2009 N 205-®3, neiicTByromendn Ha Jary
3aKJIIOYEHUS IOTOBOpa KYIUTU-TIPOJAXKH 3eMesbHOro yyactka oT 21.12.2009) «cyn
OTKAa3bIBaCT B NPU3HAHUH HENCUCTBUTEIBHOW KPYIHOW CHEJIKH, COBEPIIEHHOW C
HapylIeHHEeM TopsAKa OJOOpEHHs, €clii NpU PACCMOTPEHUM Jela B CyHe
JI0Ka3aHo, YTO Apyras CTOpOHa IO JaHHOM CHENKEe He 3Hajla U He JOJKHA Oblia
3HaTh O €€ COBEPIICHUH C HApPYILIEHHEM 00s3aTeNIbHBIX TPeOOBaHUMN K HEM.

Jannast penakius 3akoHa 00 aKIIMOHEPHBIX 00IIECTBaX HE JIeHCTBOBAJA Ha
MOMEHT 3aKJIIOYEHHS TME€PBOTO JIOTOBOpA KYIUIM-IPOJAXKU, OJHAKO CYJ
aneJUIALIMOHHON WHCTAaHIMU TPABOMEPHO Y4esd CQOPMUPOBAHHYIO HAa MOMEHT
paccMoTpeHust criopa npaBoByto no3uiuio BAC P® o Tom, 4To clieyika He MOXKET
OBITh IPU3HAHA CYJIOM HEACHCTBUTEIBHOU, €Ciau OyAEeT YCTaHOBJIEHO, YTO ApPYyTras
CTOpPOHA B JIBYCTOPOHHEW CHEJIKE HE 3HAIM U HE JOJDKHBI ObUIM 3HATh O HAIUYUU
IPU3HAKOB 3aMHTEPECOBAHHOCTH B CJEJIKE WU HECOONIOICHWU YCTAaHOBJIEHHOTO
nopsizika ee coepiuenus (1. 2 [locranosnenus [lnenyma BAC P® ot 20.06.2007
Ne 40 «O HEKOTOPBHIX BOMpOCax TMPAKTUKH TMPUMEHEHUS TOJOKEHUHN

3aKOHOOATCIIbCTBA O CACIKAX C 3aMHTCPECOBAHHOCTBIO», PCTYIIMPYIOMICTO CXOXKHC
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MPABOOTHOIIEHUSI 1 KOTOPOE B HACTOSIIIMI MOMEHT YTPATUIIO CUITY).

Cyn kaccallMOHHOM MHCTAHIIMM CJAENal BBIBOJ, 4YTO ameJIslHOHHAs
MHCTAaHUMS TPaBWIBHO TNPUHAJIA BO BHHMAaHUE TEHACHUMM  PA3BUTHUA
KOPIIOPaTUBHOI'O 3aKOHO/IATENICTBA (3aKPEIJICHUE COOTBETCTBYIOIIMX MOJIOKEHUN
B HOBOM penakiuu 1. 6 c¢t. 79 3akoHa 00 aKIMOHEPHBIX OOIECTBAaX) U 1. 2 CT. 6
'K PO, cornacHo KOTOpoMy TIpaBa U 00513aHHOCTH CTOPOH JIOJDKHBI OTIPEACIISTHCS
ucxoas w3 OOIMMX Hayal M CMbICIA TPAXKIAHCKOTO 3aKOHOAATENbCTBA U
TpeOOBaHUM T0OPOCOBECTHOCTH, Pa3yMHOCTH U CIIPABEIJIMBOCTH.

CnoxuBmasici ¢ 2007 roma cyaeOHas apOuTpakHasi IPaKTHKa
CBUJICTEJILCTBYET O TOM, UYTO MCK O TMPU3HAHUU TMOJOOHBIX CJEJIOK
HEIEUCTBUTEIBHEIMU Ha ocHoBaHMM cT. 10 TK P® He nomiexur
YAOBJIETBOPEHUIO, €CIIU HET JI0KA3aTeJIbCTB OCBEJIOMIICHHOCTH KOHTpPAreHTa O €€
MIOPOYHOCTH U HE JIOKa3aH CTOBOP CTOPOH IO CJETIKE.

MOXHO PpE3lOMUpPOBaTh, YTO, BO-TIEPBBIX, CYJ YJOBJIECTBOPSCT WJIHU
OTKa3bIBa€T B YJOBJIETBOPEHUU TPEOOBAHUI O TMPU3HAHUM KPYIMHOM CHEJIKHU
HEJCHCTBUTEIIBHOM B 3aBUCUMOCTHU oT 0OPOCOBECTHOCTH WJIN
HEJI0OPOCOBECTHOCTH BTOPOU CTOPOHBI 1O CIETKE.

IIpr sTOM JHEHCTBYEeT NpPE3yMIIHS J0OPOCOBECTHOCTH, BoO3jaras Opems
JIOKa3bIBaHUS HETOOPOCOBECTHOTO TIOBEJICHNS KOHTpAareHTa Ha MCTIIA; BO-BTOPHIX,
B paccMaTpuBaeMoOM Jieje, MpPU HAIWYMM TMpodena B MpaBe HAa MOMEHT
pacCMOTpEHHUsI Jiejla CyJ TPUMEHWJ aHAJIOTHUIO TIpaBa, TO €CTh OH CYel
HEOOXOJIMMbIM, YTO MpaBa M OOSA3aHHOCTU CTOPOH JIOJKHBI OBITH OMPEIESICHbI
UcxXoas u3 OOIMX Hayal M CMbICIA TPaKIAHCKOTO 3aKOHOAATEIhCTBA U
TpeOOBaHUM T0OPOCOBECTHOCTH, Pa3yMHOCTH U CIIPABEIJIMBOCTH.

JlaHHO€ 0OCTOSITETLCTBO JIEMOHCTPUPYET JNEUCTBUE TOOPOCOBECTHOCTH KaK
npuHIuna npasa. lenepp paccmorpuM I[loctanoBienne ®denepanbHOTO
apoutpaxaoro cyna Cesepo-Kaskasckoro okpyra ot 23.04.2002 r. mo gemy Ne
®08-1179/2002. B cyn ob6patuioce OO0 «dun-lOr-Oiin» ¢ uckoM K
aIMUHUCTPALIMHU O NMPU3HAHUN HEJACHCTBUTEIHLHBIM MOCTaHOBIICHUS Ne 2168 riaBsl

aamMuHuctpai «O0 u3baTuM 3emenabHoro ydactka y OOO «/Iun-FOr-Oiin» u
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NPEI0CTAaBIEHUH €0 B ocTosiHHOE Monb3oBanue OO0 «Actpa - 3», U IpU3HAHUU
3a UCTIIOM IpaBa MOCTOSTHHOTO (0€CCPOYHOro) MOJIb30BAHUS CIIOPHBIM 3€MENbHBIM
Y4aCTKOM.

CHauana 3eMeNbHBIA Yy4acTOK OBUT TIPENOCTaBIC€H B  IOCTOSHHOE
noiap3oBanve  rinaBo  agMuHuctpauuu OO0  «Quv-IOr-Oim»y, notom
nocTta”oByieHueM Ne 2168 ydacTtok ObUT nepesiaH OblUT B MOCTOSTHHOE TMOJIb30BAHUE
00O «Actpa - 3» ¢ cormacust OO0 «/Iun-lOr-Otiny» (Tak kak OO0 «/lun-FOr-
Oim» u OO0 «Actpa - 3» 3aKIIOYWIA JIOTOBOP KYIUIM-TPOAQXH CTPOCHUM Ha
JAHHOM 3€MEJIbHOM YyYacTKe, KOTOPBIM B TIOCIEACTBHHM OBLI TNPHU3HAH
HEJICUCTBUTEIBHBIM).

C cormacuss OOO «Actpa - 3» 3eMelbHBIA ydacTOK ObUI MepeaH Io
noroBopy apernbsl OOO «lOtoc» (tak kak OOO «Actpa - 3» pacmopsauics
CIIOPHBIMHU CTPOEHUSIMH, PACIIOJIOKEHHBIMA Ha JITAHHOM 3€MENbHOM ydacTke). Ha
MOMEHT PACCMOTPEHUSI MCKAa — 3€MEJbHBIN y4acCTOK HAXOJWJICS B IOJb30BaHUU
OO0 «Otoc» mo AOroBOpY apeHAbl MEXIy HUM (apeHAaTOpoM) U TJIaBOM
aJIMUHUCTpAIUU (APEHI0ATEIIEM).

HuwxecTosiiye MHCTAaHIMM TNPU3HAIM, YTO JOTOBOP KYIUIM-TIPOJAXKU
ctpoeanit Mexay OOO «Jlua-HOr-Oim»y u OO0 «Actpa - 3» ObLI NpuU3HAH
HEJICUCTBUTEIbHBIM, U, cienoBaTenbHo, OOO «Actpa - 3», HE SBISIACH
COOCTBEHHUKOM MTOMENIEHUM, HE BIIPaBe ObLIO OTUYXKJATh €r0 BMECTE CO CIIOPHBIM
3eMEJIbHBIM YYaCTKOM.

[Ipu stom, peiictBus OOO «IOtOC» Cynbl pacuUEHWIM Kak OEUCTBUS
100pPOCOBECTHOIO MPHUOOpETATENsi MO BO3ME3THON CeNnKe (JOroBOpE apeHbl),
KOTOPBIN HE 3HAJT M HE MOT 3HATh O BBINIEYKA3aHHBIX O0CTOSTEIHCTBAX.

Cyn KaccallMOHHOW MHCTAaHLHMM CYEJN, YTO OCIAPWBAEMBI HEHOPMATHUBHBIN
aKkT (TocTaHOBJEHUE TiaBbl aamMuHucTpaunu Ne 2168) He HapymiaeT mnpaBa U
3akoHHBIC UHTEpeChl « IMHr-KOr-Ofiny, Tak Kak ObUIO TaHO €ro CoTrjacue.

Kpome TOro, xaccaluoHHBII Cya COTJACWJICA C  HMXKECTOSIUMU
WHCTAHIUSIMHA, YTO HA MOMEHT PAaCCMOTPEHUS UCKA CIIOPHBIN 3€MENIbHBIN Yy4acTOK

C pacroJIOKEHHBIMU Ha HEM CTPOEHUSIMU HE MOXKeET ObITh U3bAT y OO0 «tO0T0CY,
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KaK y J0OpOCOBECTHOTO MpHOOpeTaTeNs M apeHaaTopa, MO 3aKIIOUYEHHOMY C
aAMUHUCTpPALIMEl  JIOTOBOPY  apeHIbl  3€MEJIbHOr0  y4yacTKa HH 1O
BUHJIUKAIIAOHHOMY  HMCKY, HHM B TIOpSJKE TPUMEHEHHUS  IOCJEACTBUIM
HEJIEUCTBUTENBLHOCTH cAenku. Ha ocHoBanuu crateu 302 ['pak1aHCKOro KOJIeKca
P® cyneOHble MHCTAHIIMM MNPU3HAIM €0 JI0OPOCOBECTHBIM IMpUOOpeTaTeseM H

OTKa3aJIu B UCKC.
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3akiIoueHue

[Io OKOHYAaHMIO MJAHHOTO HCCIEAOBaHUS HEOOXOAUMO PE3IOMHUPOBATH
HECKOJIbKO BBIBOJIOB. BO-TIEpBBIX, «J100pPOCOBECTHOCTHY» B TPAXKIAHCKOM IIpaBe
ABJIAETCSI OLEHOYHBIM TMOHATHEM. JlaThb TOYHOE ONpeAesieHuEe OLEHOYHOMY
MOHSTHUIO HEJIb3sl, MHAYE MOXKHO YIYCTUTh KaKue-IM0O CYIIECTBEHHbIE MPU3HAKH,
WIN CYy3UTh KPYI PEryJupye€MbIX OTHOUIEHWH. BO-BTOpBIX, 1UIsI NpPUMEHEHUs
KaTeropuu «I00pOCOBECTHOCTH» Ha MPAKTUKE, B XOAE€ HOPMAaJIbHOTO Pa3BUTHUS
IPXKIAHCKUX MPABOOTHOILICHUN WM B XOJE 3alIUTHI MPaB, IPU BO3ZHUKHOBEHUU
paBOBOrO CIOpa O TPAKIAHCKOM CYOBEKTHBHOM IIpaB€é — HEOOXOIUMO
PYKOBOJCTBOBATbCS OCHOBHBIMM IOJAXOJAaMH K OIPEACICHUIO KaTeropuu
«J10OpOCOBECTHOCTH» M MOHUMATh CYIIHOCTh AAHHOW KAaT€ropuy Kak MpUHIMIA-
npesymniuu. OCHOBHOM TMOJXOJ K  ONPEAENCHUIO  «I0OPOCOBECTHOCTH
3aKJIFOYAETCSl B TOM, YTO «J100POCOBECTHOCTH) CKIIQJBIBACTCA U3 JABYX ACHEKTOB:
OOBEKTHBHOM  CTOPOHBI  JOOPOCOBECTHOCTH M  CYOBEKTUBHOW  CTOPOHBI
nobpocoBecTHOCTU. [Ipm  3TOM Ui TNpU3HAHUS TOBEJIEHUS  yYacTHHUKA
Ipa)/1aHCKUX MPaBOOTHOIICHUN JOOPOCOBECTHBIM 0053aTENbHO HAJIMYME UMEHHO
JIBYX 3JIEMEHTOB. B OOBEKTUBHOM CMBICIE «JOOPOCOBECTHOCTH)» BBIPAXKAETCS B
IIPAaBOMEPHOM JIESITEIBHOCTH YYaCTHUKOB I'PAKJAHCKHUX MPAaBOOTHOILIECHUMH, a 3TO
€CTh COOJIIOJICHHE HE TOJIBKO BCEX HOPM IPABOBBIX U JOTOBOPHBIX, HO U OOBIYAEB,
HOPM MOpajii U HpaBCTBEHHOCTH. Ho A mpu3HaHUs 1ML 100pOCOBECTHBIM, KaK
ObUIO TMOAMEYEHO, HEAOCTATOYHO TOJBKO TOIrO, YTO OHO JIEHCTBOBAJIO B
COOTBETCTBUM C TMPEAINUCAHUSAMH 3aKOHA - HEOOXOAMMO HaJIUYMhe ele |
CyOBEKTUBHOTO KpUTEpHsA. B CyOBEKTHBHOM CMBICIE JTOOPOCOBECTHOCTH
OINpeeNsieTcss — KaKk MOBeIeHHEe CyObeKTa, NCKIIIYAIOIIee 3HAHUE O HAJIMYUU TeX
WIM HHBIX OOCTOATENBCTB, C KOTOPHIMH 3aKOH HEMOCPEACTBEHHO CBSI3bIBAET
HEBO3MOKHOCTb JIOCTMDKEHMSI OIPEAEIIEHHOIO IOPUIAUMYECKOro pe3yipTata. B
uTOore, J00POCOBECTHOE JIUIIO — ATO JIMIO, KOTOPOE JIEUCTBOBAJIO B COOTBETCTBUU C
HopMmamu ['paxknanckoro kojekca P®, moroBopa, oObrvasi, mpaBUiaMu JIEJIOBOTO
000pOoTa, KOTOPOE ACHCTBOBAJIO YECTHO, KOTOPOE HE CTPEMUIIOCH MPUUMHUTD BPE]

APpyruMm JIMlaM, HO KOTOPOC HC 3HAJIO0 WM HC MOIJIO 3HAaTb O HAJIWYUHU WA
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OTCYTCTBUHU OIPEJECICHHBIX OOCTOATENbCTB, MPENATCTBYIOUIUX JOCTHKEHUIO
JKEJIAEMOTO FOPUANYECKOTO pe3yibTara B TOW WM WMHOW CUTyalunu. B-TpeTbux,
MOHUMAaHUE CYUIHOCTH, MPABOBOM MPUPOIBI «I0OPOCOBECTHOCTHY» HEOOXOAMMO,
YTOOBI TIOHUMATh, KaKue (QYHKIHH «T0OPOCOBECTHOCTHY) Peain3yeT Ha MPAKTHKE,
KAaKyl0 pOJIb JIaHHas KaTeropus WrpaeT B PETyJIUPOBAHUU OOIIECTBEHHBIX
oTHOIEeHUH. «Jl0OpPOCOBECTHOCTE» — SBISAETCA NPUHIMIIOM-TIPE3YMIIIUEH B
COBPEMEHHOM TrpaxjaaHckoMm TmipaBe P®. Tak, «100pOCOBECTHOCTBY» COJECPIKUT
MIPU3HAKU MPE3YMILNN - OHA SBJISIETCS BEPOATHBIM MPEANOI0KEHUEM O TOM, UYTO
BCE YYACTHUKHU IPAXJAHCKUX MPABOOTHOILICHUI AEHCTBYIOT YECTHO, CITPABEIJIUBO,
coOoasi BCE HOPMBI TPaXAAHCKOTO 3aKOHOJATENILCTBA, HE HaMEpEeBasICh
NPUYUHATh Bpeld. OTO MPEAIOJIOKEHHE 3aKpEIJIEHO B CTarbe [ pakIaHCKOro
Kojekca P® W OKa3bIBaeT peryaupyroiiee BO3JACHCTBUE HA HUMYIIECTBEHHBIE U
JUYHBIE, CBA3aHHBIC U HE CBA3AHHBIE C MUMYIIECTBEHHBIMU OTHOLIEHUA. [aHHOE
MPEANOJI0KEHHEe OCHOBAHO HA TOM, YTO, KaK MPaBUJIO, CYOBEKTHI TPakKITAHCKUX
OTHOILICHWM, UCIOJHSAA TpeOOBaHUS 3aKOHA JEMCTBOBATH JOOPOCOBECTHO —
MMEHHO TaK Y MOCTYHAOT.

J1oOpOCOBECTHOCTH MPENUCHIBACTCS KaXI0MY YYaCTHUKY u
MpEeAnoaraeTcsl Aake B CIydyae BO3ZHUKHOBEHUS TPa)kKJIaHCKOrO CIOpa, MOKa He
OyZneT JoKa3aHO OOpaTHOE M HSTO CIOCOOCTBYET YMEHBIICHUIO KOJUYECTBA
JIOKa3aTeIbCTB HEOOXOAMMBIX TIpU pazpenieHun jAena. Kak mnpesymmius
T0OPOCOBECTHOCTh PA3rpykaeT OpraHbl CYAONPOU3BOJCTBA, OCBOOOXKIAs WX OT
HEOOXOJMMOCTH TMOCTOSIHHO pelllaTh OJHU M T€ XK€ Bompochl. Kak npuHImn
KaTeropus «JI100pOCOBECTHOCTHY MPOSBIISETCS B BUJIE OCHOBHOTO, PYKOBOASIIIETO
Hayayia TPaxAaHCKOTO 3aKOHOJATENbCTBA. JTO O3HAYAET, YTO JOOPOCOBECTHOCTH
€CTh CTa0MJIbHOE UM OOBEKTUBHOE BBIPAXKEHUE 3aKOHOMEPHOCTEH pa3BUTHS
OTHOIIIEHUH, pe3ybTaT, IOCTUTHYTHIN B OOIIIECTBE.

Bynyun 3akperuieHHol B cTtathe | «OCHOBHBIE Hadalla TPaXKITAHCKOIO
3aKOHOJATENbCTBA» [ pa’kaaHCKOrO KOAEKca, J0OpOCOBECTHOCTh 3a/laeT B
oOIIIeCTBE HAIMpaBJICHUE PAa3BUTHUS, CBA3aHHOE NUMEHHO C YECTHOCTHIO, BEPHOCTHIO

CBOMM  0053aTeNbCTBAM U MOPSJAOYHOCTBIO  CYOBEKTOB  Tpa)KAaHCKUX
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PABOOTHOUICHUH. 3aKOHOAATENbHO «I00pPOCOBECTHOCTH» 3aKpEIUIsIeTCsT He
TOJIKO 00111€00s13aTeNIbHBIM TPEOOBAaHMEM K TIOBEICHUIO CYOBEKTOB IPAXKIAHCKUX
MIPABOOTHOIIEHUH, HO M K TMOCTPOEHUIO TPaKJAHCKOTO 3aKOHOJATENIbCTBA,
OpraHu3alliyd IPABOBOIO PEryJIUMPOBaHMS M K IMPaBONPUMEHEHUI0. TpedoBaHUe
T0OpPOCOBECTHOTO TOBEJICHUS CIIOCOOCTBYET YCTOMYMBOCTH U CTAaOMIIBHOCTH
UMYIIIECTBEHHOr0 00OpOoTa B 0O0IIecTBE. YYeT MpHUHIMNA JA00POCOBECTHOCTH B
HOPMOTBOPYECKOM IPOLIECCE CIOCOOCTBYET MOCTPOEHUIO 3aKOHOJATEIbCTBA,
OCHOBAaHHOI'O HA €IMHBIX Hayajax.

[IpaBonpuMeHUTENbHBIE OpraHbl HUCHOJB3YIOT JTOOPOCOBECTHOCTH Kak
KPUTEpPUIl OIIEHKA TE€X WJIM HHBIX OOCTOSITENBCTB, YTO MO3BOJIAET OOECIEYUTh
rMOKOCTh U CHPABENIMBOCTD IIPABOBOIO PETYIUPOBAHUSA. A B CllydasX HESICHOCTH
IIPaBOBBIX MPEINUCAHUNA KOHKPETHBIX HOPM — JOOPOCOBECTHOCTHh MPUMEHSETCS
IIpU TOJKOBAHUM WX MOHWMAaHUS U Ha3HaueHUs. [loMrMoO 3TOro, mpu BBIABICHUU
npobena B IpaBe — IMpaBujia IOBEIEHUH, NpaBa U 0O0A3aHHOCTU CTOPOH
ONpPEAENSIOTCI HMMEHHO B COOTBETCTBMM C OOIIMMH HadajaMUd U CMBICIOM
IPa)X/IaHCKOIO 3aKOHOAATENbCTBA, TO €CTh TPEeOOBaHUSIMH J10OPOCOBECTHOCTH,
Pa3yMHOCTH U CIIPaBEIJIUBOCTH.

HMcexons w3 BCEro BBIMIECKA3aHHOIO, MOXHO CMEJIO YTBEPXKAATb, 4TO
«100pPOCOBECTHOCTBY - €CTh MPUHLUI-TIPE3YMIUS B TPaXkIaHCKOM IIPaBe, TaK KaKk
OHAa COJEPKUT XapaKTEPHbIC YEPTHI, KaK MPHUHIUIIA IpaBa, TaK WU NPE3yMIILIHH
mpaBa, U peainsyeT (PyHKIMU 00E€UX JaHHBIX KATETOPUM MPU PEryIUpOBAHHUH
MMYILIECTBEHHBIX W JIMYHBIX CBSI3aHHBIX M HE CBSA3aHHBIX C HMYIIECTBEHHBIX

rpaXaaHCKHUX Hp&BOOTHOH.I@HPIIZ.
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