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AHHOTALUA

Jlannas BbiMycKHas KBajduukaluoHHas pabota Ha Temy «lIpaBoBhie U
HPABCTBEHHBIE ACIEKThl JIEITEIbHOCTH 3alUTHUKA B YIOJOBHOM IPOLIECCEN»
COCTOMT W3 TUTYJBHOIO JIACTA, 3aJaHUS HA BBINOJHEHUE BBITYCKHOU
KBATU(PUKAIIMOHHON PabOThI, KaJCHAAPHOTO IJIaHA HA BBIMOJHEHUE BBIMTYCKHOU
KBTU(PUKAIMOHHOM pabOThI, aHHOTAINH, OTJIABJICHUS, BBEJICHHUS, OCHOBHON YaCTH,
collep)kailias TpU TIJIaBbl, pa3/ieJieHHble Ha maparpadbl, 3aKJIIOUYEHUS M CHHCKA
VCIIOJIb3YEMOU JINTEPATYPHI U UCIIOIB3YEMBIX UCTOYHUKOB.

Jannas pabora oTBeyaeT TpeOOBAHUSM aKTYyaJIbHOCTH, TaK KaK 3aTparuBaet
MOMEHTBI, €XKEJTHEBHO BO3HHMKAIOUIUE B IOPUIUYECKON NIESITEILHOCTH, & UMEHHO
BOIIPOCHI HPABCTBEHHOCTH B MOBEACHUU U JCHUCTBUAX AJBOKATA, B3aUMOJICHCTBUS
aJIBOKaTa ¢ MOA3AIMTHBIM U HUHBIMH YYACTHUKAMU YTOJIOBHOT'O CYIONPOU3BOJICTBA,
OCOOEHHOr0 IMpOIECCYaJbHOrO CcTaTyca ajaBokaTta. Bce »3tm u  npyrue
VICCIIEIOBAHHBIE BOMPOCHI UMEIOT PSJI TPYAHOCTEN B UX Pean3ali Ha TPAKTHKE.

I{enp wccnenoBaHUs COCTOMT B BBIABICHUM IPABOBBIX M HPABCTBEHHBIX
ACIIEKTOB JIEATEIbHOCTH aJIBOKATa B YTOJIOBHOM CYJIONPOU3BOJICTBE.

JlanHas 1enb OblIa TOCTUTHYTa MyTeM aHajiu3a HOPM 3aKOHOJATElIbCTBA U

U3Y4YCHHS] HAYYHBIX TPYJOB yUEHBIX-IOPUCTOB.
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BBenenue

IIpenBapurenpHOE  pacciefOBaHUE W NPUBICUYEHUE K  YIOJIOBHOM
OTBETCTBEHHOCTH MMEIOT HE TOJIBKO CEPhE3HbIE IOPUAMYECKHUE MMOCIEACTBUS, HO U
OKa3bIBAIOT HEMAJIOE IICUXOJIOTMYECKOE BO3/IEMCTBUE HA JTUYHOCTD, B CBSI3H C ATUM
HEoO0XoAMMa cepbe3Has ropuaudeckas padoTa, KOTOPYIO JIOMKEH OCYIIECTBISATh
anBokar. [IpuBnedyeHne K ydyacTHIO B YrOJOBHOM JI€J€ aJBOKaTa CIOCOOCTBYET
Jy4IlIei 3alIUTe MPaB, MOJABEPIIIEroCs YroJIOBHOMY IIPECIIENOBAHMIO JIMIA. TeM He
MeHee, JIs MPOJIYKTUBHOI'O B3aMMOIEHCTBUS a[JBOKATA U €r0 MOA3AIIUTHOIO BayKHO
IPEO0JI0JICHNE U BOZHUKAIOIIUX MCUXOJIOTMYECKUX TPYIHOCTEH.

N3ydyeHue npaBoOBbIX U HPABCTBEHHBIX ACHEKTOB AEATEIbHOCTH aIBOKATOB B
YrOJIOBHOM CYJIONPOU3BOJICTBE HE TEPSAET CBOI AaKTyaJIbHOCTh C TEYEHUEM
BpPEMEHU. AKTYaJIbHOCTh JaHHON TEMbI 00YCIOBIEHA HEOOXOAMMOCTHIO HAaICKHOMN
3alUTHl  10I03PEBAEMOro, OOBHUHSEMOr0, TMOACYAMMOIO U  OCYXKIEHHOTO,
COBEPIIECHCTBOBAHMEM MEXaHU3Ma B3aUMOJCHCTBHSA aJBOKaTa C YKAa3aHHBIMHU
KaTeropyusMM JIMI[, & TaKXe€ C JODKHOCTHBIMU JIMIAM IPaBOOXPAHUTEIBHBIX
OpPTraHoOB C IEJbI0 O0ECHeUEHUsl MOJHOLEHHOIO0 COOJIIOJIEHUS MpaB U 3aKOHHBIX
MHTEPECOB MOA3ALUTHOT0, HEIONMYILIEHUS HECTIPABEITTUBOTO IIPUTOBOPA.

OOBEKTOM HCCNE0BaHuUs SBISIOTCS KaK MPaBOBbIE, TaK U MEXINYHOCTHBIE
OTHOLIEHUS a/IBOKaTa C YYaCTHUKAMH YTOJOBHOro cyaomnpousBojctBa. [Ipeamer
UCCJIEIOBAHUS COCTABJISIOT IPABOBBIE M COLMAIbHBIE HOPMBI, PETYIUPYIOLIUE
OTHOLIEHUS aJIBOKATa C yYACTHUKAMH YIOJIOBHOIO CyJONPOU3BOJICTBA.

Llenp nccnenoBaHUs COCTOMT B BBISIBICHHM IIPABOBBIX M HPABCTBEHHBIX
ACIIEKTOB JEATEIbHOCTH aJIBOKAaTa B YTOJIOBHOM CYAOIPOU3BOCTBE.

JUis NOCTHKEHUS LI ObUTN BBIMOJIHEHBI TAKUE 334a4u:

— MPOAHAIM3UPOBATh HOPMBI YTOJIOBHOTO 3aKOHOATENIbCTBA;

— BBISIBUTH IIPOLIECCYANIBHBINM CTATYC a/JIBOKaTa B YrOJIOBHOM IPOLIECCE;

— OIpEeNeNuTbh HPABCTBEHHBIE AaCHEKThl JEATEIbHOCTH aJIBOKaTa B

YT'OJIOBHOM IIPOICCCE;



— U3Y4YUTh JIEATEIIbHOCTh  aJBOKaTa B  XOJe IPEABAPUTEIBHOIO
paccie0BaHusl;
— U3YYUTh B3aUMOJICHCTBHE aJIBOKaTa C IPAaBOOXPAHUTEIILHBIMU OpTaHaAMU;
— UCCJEeA0BaTh JAEATEIbHOCTh aJIBOKATa B CyJI€ 110 YTOJIOBHOMY JIEIY;
— BBIIBUTh OCOOCHHOCTH JEITEILHOCTH aJIBOKaTa Ha CTaAUH HCIIOJIHCHMS
IIPUTOBOPA.
HccnenoBanne MPOBEICHO C ONIOPOM HAa HAyYHBIC TPY/IbI PAJa YICHBIX, TAKUX
kak M.B. MacnoBa, A.B. 3akomonauna, I1.B. CenenpaukoB, O.B. Boponun, a
TaK)Ke€ MHOTHX JPYTHX.
JlocTikeHuto pe3yibTara MCCIeNOBaHUsI CIOCOOCTBOBAJNIO HCIIOIb30BaHUE
CJIEAYIOIINX METOJIOB HAYYHOI'O UCCIIC/IOBAHMUS:
— aHaJu3 ¥ CUHTE3 MpH paboTe C HOpMaMHU MpaBa;
— 0000111eHE TPU U3YYEHUU HAYYHOTO MaTepuaa;
—  CIeNUATbHO-FOPUINYECKUA METOJ] TPU BBISBICHUU TIPOIECCYATBHOTO
cTatyca aJBOKara.
PabGora cocrouT M3 BBeASHHS, TPEeX IJaB, pa3feiCHHBIX Ha maparpadbl U

3aKJIFOYEHHUS], CITUCKA UCTIOJIb3YEMOM JIUTEPATYPhI U UCIIOJIb3YEMbBIX HCTOUHUKOB.



I'maBa 1 AaBokar Kak YYacTHHK YIOJIOBHOIO CYyJOINPOM3BOACTBA CO

CTOPOHBI 3aIIIUTDBI

1.1 IlpoueccyajbHbIH CTATYC aBOKATA B YTOJIOBHOM Ipolecce

VYToI0BHOE CYIOMPOU3BOJACTBO (MHAY€ — YrOJOBHBIA TMpOIECC) — 3TO
OCYILIECTBJISIEMAss B YCTAHOBJIEHHOM 3aKOHOM TIOPSJIKE JESATEIbHOCTh IO
BO30YKJICHUIO, PACCIIEOBAaHUIO, PACCMOTPEHHUIO U PA3PEIICHUIO YT'OJIOBHBIX JIEIl.
Takasi 7eATeNbHOCTh HE MOXKET HOCUTH MPOU3BOJIBHBIA XapakTep, a MOTOMY OHa
JIOJDKHA OCYIIECTBIJISIThCS TMPU  HEYKOCHUTEIIBHOM COOJIIOJCHUU TPUHIUIIOB
YTOJIOBHOT'O MPOLECCA.

B yronoBHom mnpornecce HaxOauT peain3aluio TaKOM BaXKHbBIA NPUHINI, KaK
OPUHIUIT COCTSA3ATEIbHOCTH CTOPOH (cTaThbst 15 VYroloBHO-MIpOIECCYyaabHOTO
konekca Poccwmiickoit ®enepanmu (nanee mo tekcry — YIIK P®) [38]. Croponsr
OOBHHEHHS U 3aIUTHl CTPOST CBOHM IMPABOBBIC MO3ZMIIMM HE3aBUCUMO JPYT JIPyra.
OyHKIUU 00BUHEHUS, 3alTUTHI U Pa3peIIeHHs YTOJIOBHOTO Jielia OT/ACNIECHbI IPYT OT
Jpyra ¥ He MOT'yT OBbITh BO3JIO’KE€HBI Ha OJIMH W TOT K€ OpraH WM OJHO M TO ke
JOJDKHOCTHOE JIMIO. Takke JJis paccMaTpuBaeMOMl TEeMbl OCOOYHO II€HHOCTH
MpeACTaBIsACT MPUHIUIT 00ECTICUEHUS M0/1I03peBaeMOMY U OOBHHSAEMOMY IIpaBa Ha
3amuTy (ctathsa 16 YIIK P®), B COOTBETCTBHUU C KOTOPBHIM IMOJ03PEBAEMBIN WU
OOBUHSIEMBIH (J1aiee Mo TEKCTY — JUI0, HY>KJAIOIIeecs B 3alUTE) UMEIOT MPaBO Ha
3alUTy, KOTOPOE MOXKET OBITh PEAIM30BAHO KaK UMM CAMHUMH HEMOCPEICTBEHHO,
TaK M 3alUTHUKOM WJIH 3aKOHHBIM IMPEACTaBUTENIEM JIMOO K€ ATUMHU JUIAMU
coBMmecTHO. [Ipuuem B YIIK P® nmpenycMoTpeHbl Takue CUTyalMu, KOTOPBIE HE
peIyCcMaTPUBAIOT IUCTIO3UTUBHOCTH IIPH PeATU3aIMH ITpaBa Ha 3alIUTy U TPEOYIOT
0053aTEIbHOTO YYacTHsl 3alllUTHUKA W (WJIM) 3aKOHHOTO TIpencTaBuTens (cratbs 51
VIIK P®). Yuer xu3HEHHBIX CUTYyaIlUi JUIIA, HYKIAIOMIEroCs B 3aIIUTE MTO3BOJIHII
BBecTH B YIIK P® HOpMY 0 BO3MOXKHOCTH O€CIUIATHOT'O OKAa3aHUsS HOPHUINYECKON

ITIOMOIIIH 3allIUTHUKOM.



B noanynkre «c» nmyHkra 3 ctaTtbu 6 EBpONEHCKOll KOHBEHLHMH O 3allUTe
paB yejloBeKa U OCHOBHBIX cBO0O OT 4 HOosiOpst 1950 r. yka3piBaeTcs Ha MpaBo Ha
3amuty: «Kaxaplii 0OBUHSIEMBIN B COBEPIIEHUN YTOJIOBHOIO MPECTYIUICHHUS] UMEET
OpaBO 3alIMIIATh ce0s JUYHO WIM 4Yepe3 IMOCPEACTBO BBIOPAHHOIO MM CaMUM
3alIUTHUKA WM, €CJIM y HEro HET JOCTAaTOYHBIX CPEACTB JUISl OIUIAThI YCIYT
3alIUTHUKA, UIMETh HA3HAYEHHOT'0 MY 3allIUTHUKA OECIUIaTHO, KOTJa TOro TpeOyIoT
uHTepechl npaBocyus» [13]. Takoe mpaBo ecTh HE TOJNBKO B HAIOHAIHHOM
3aKOHOJATENbCTBE, HO M B MEXIYHAPOAHBIX NPABOBBIX aKTaX, 4YTO TOJIBKO
MOIYEPKUBAET €r0 3HAYUMOCTb.

IIpencraBisiercs, 4TO B MPABE HA 3aIUTY MOXKHO BBIJIEIUTH, KAK MUHUMYM,
TPH acCIeKTa:

— IpaBO CaMOro JIMIA, HY>K/Ial0IIEerocs B 3alllUTe, UCTIOIb30BaTh JII0ObIE (HO

HE MPOTHUBOpEYAIlNE 3aKOHY) CPEACTBAa U CMOCOOBI ISl MOJIHOIO WU
YaCTUYHOI'O0 OCHApHBaHUS BBIABUHYTOIO TPOTUB HEro OOBHUHEHUS,
BBISIBJIEHUS! 00CTOSATENBCTB, CMATYAOIINX €0 OTBETCTBEHHOCTb;

— IIPaBO JIMIA, HYKAAIOLIErocs B 3aIlUTE, BOCIIOJNB30BATHCSA IMOMOIIBIO
3aIUTHUKA;

— 00s13aHHOCTH JI03HaBATelsA, CJIEN0BATENs, MPOKYpOpa, Cyda pa3bsICHUTH
JMIY, HYKJIAIOIIEMYCsl B 3alllUTE, €ro MnpaBa U 00ECIEUUTh PEAbHYIO
BO3MOKHOCTb UX OCYILIECTBIICHHUS.

[TonoxeHue JIMIa, HYKIAOIIErocsl B 3alllUTE, BO MHOT'OM 3aBUCHUT OT TOTO,

Kak eMmy OyaeT momMorarh 3aluTHUK. [[paBUiIbHBIN BHIOOp 3aIMTHHUKA, KOTOPBIN
Oyner mNpeacTaBisATh HHTEpPEChl JIUIA, HYXJAoUerocs B  3allluTe, Ha
NpeIBapUTEIBLHOM CIIEACTBUU U CYJI€, — BAXKHBIN 1I1ar, 00eCIeYynBaOIINi MOJOBUHY
ycrexa.

CornacHo HopmaM ctatbn 2 denepanbHoro 3akoHa ot 31.05.2002 N 63-®3
«O0 aaBOKATCKOM AesATEILHOCTU U aiBokaType B Poccuiickoit denepanuny (nanee
no Tekcty — @3 00 afBOKAaTCKON AESITENbHOCTH) aBOKAT - JUIIO, MOTyUYUBIIEEe B
YCTAHOBJIEHHOM HacTosAmnM DenepaibHbIM 3aKOHOM MOPSAJKE CTaTyC aJABOKATa U

NPaBO OCYIICCTBIATh aJBOKATCKYIO JesreiabHocTh [41]. AnBokar sBisiercs
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HE3aBUCUMBIM MPOGECCHOHAIBHBIM COBETHUKOM 110 TPAaBOBBIM Bompocam. B
nyHkte 1 cratem 6 mpuBefeHHOro Bbile DenepanbHOrO 3aKOHa OTMEYEHO, UTO
aZBOKaT B YTOJIOBHOM CYAOINPOM3BOJACTBE MOXET BBICTYIATh B KadyeCTBE
IpEeACTABUTENS WU 3al[UTHUKA JTOBEPUTEIIS.

O4eBUAHO, YTO OTHOCUTENIBHO aJBOKATa B YTOJIOBHOM CYZONPOU3BOJICTBE
yOOTPEONAIOTCS  TpU  TOHSATHSA:  COOCTBEHHO  «aJBOKAT»,  «3aIUTHUK,
«IIPEJICTABUTEID.

B uwactu 1 crarem 49 VYIIK P® 3amuTHUK TpakTyeTcsd Kak JHIIO,
OCYHIIECTBIISIIONIEE B YCTAHOBJICHHOM MPOIECCYaIbHOM MOPSIIKE 3alllUTy MpaB U
UHTEPECOB TOJI03PEBAEMbBIX U OOBHHSEMBIX M OKAa3bIBAIOLIEE UM HOPUAMYECKYIO
NOMOIIb MPHU MPOU3BOACTBE IO YroJIOBHOMY Jeny. B wactu 2 3TOM ke cTarbu
OTMEUEHO, YTO B KAUE€CTBE 3aIUTHUKOB YYaCTBYIOT aBOKaThl. OJIHAKO B KaYECTBE
3alIUTHUKA MOTYT OBITH JOIYIIEHBI (COBMECTHO C aBOKATOM) OJHMH W3 OJM3KUX
POJICTBEHHUKOB OOBHHAEMOT0 WJIU UHOE JIULO, O IOIYCKE KOTOPOr0 X01aTalCTBYET
OOBHHSIEMBI (MO ONPEAECICHUIO MM IIOCTAaHOBJIEHUIO cyJa). B yromoBHoMm
CyJIOIPOU3BOJICTBE Y MUPOBOI'O CY/IbM TAaKHE JIMIA MOI'YT Y4aCTBOBATh B IIPOLIECCE
BMECTO aJIBOKAaTa.

Wcxons U3 npuBeIEHHBIX HOPM 3aKOHA, MOXKHO CHENIaTh BHIBOJ, UTO a/IBOKAT
— 9T0 mnpodeccus, a 3alMUTHUK — OfHA U3 (OpPM JEATETHLHOCTH aJBOKaTa,
BBITIOJIHSIEMAst UM (PYHKIUS, TPOLIECCYAIbHOE MOJIOKEHHUE JIMIIA B YTOJIOBHOM JIETie.
[Ipyyem 3alIMTHUKOM HE BCEr/a SBISIETCS HCKIIOUMTENbHO aaBokaT. OaHako
TOJIBKO a/IBOKAT MOXET B MOJIHOM Mepe 00ecneunTh MpaBo Ha 3alIUTY, TAK KaK OH
SIBJISIETCS CTIEIUATILHBIM TMPodecCHOHANBHBIM CyOBekTOM. B cioBape Oxerosa y
CJIOBA «3AIIUTHUKY J1Ba 3HaUeHus: «TOT, KTO 3aluIaeT, 0OXpaHieT, o0eperaer Koro-
qro-H»; «To *ke, urto amBokaT» [35]. MoXHO clenarh BBIBOJ, YTO 3alUTHHK B
OOBIJICHHOM TOHMMaHUHM 0oJiee MIMPOKOE TMOHSATHE, HEKETW aJIBOKAT, OJIHAKO B
YT OJIOBHO-TIPOLIECCYATBLHOM KITFOUE TIOHSTHE aJIBOKAT Oosiee mupokoe. OTCyTCTBUE
aJIBOKaTa MPsIMO JIOMYCKAETCs TOJIBKO IO JIeJIaM YaCTHOT'0 OOBHUHEHHUS.

B teopun B.JI. KyapsiBiieB oTHOCUTENRHO YacTu 2 ctaTtbhu 48 Koncturynuu

PO ormeuaer: «BeaymuMm uWiIM  OCHOBHBIM B JAaHHOW KOHCTHUTYLMOHHOM
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(bopMyIIUPOBKE SABIISETCS CIOBO «aJBOKATY, CIIOBO XK€ «3AIUTHUKY yIOTPEOIseTCs
B CKOOKax M MOCJIE€ HEeTO U, CJIeI0BATeIbHO, HOCUT MOJYUHEHHBIA U YTOYHSIONIUN
xapaktep» [16, c. 28]. ITomumo sToro B.JI. KynpsBiieB yka3bIBaeT, 4TO ydacTHE B
CyZeOHOM 3aceaHu| JINIIA, KOTOPOE JOMYIIEHO K Y9aCTUIO B Ka4ECTBE 3aIIUTHUKA
Hapsy C aIBOKATOM, HE MOXKET 3aMEHUTh COOOM y4acTus B JieJie CaMOro a/IBOKata,
OHO HEe OoOecrneuMBacT MPaBO Ha MONYYEHUE KBATU(UIIMPOBAHHON FHOPUINYECKON
nomornu [16, ¢. 32]. JlanHast HO3HIKS IPEACTABIACTCS MPaBUILHOM.

Bompoc o0 kpyre Jmun, KOTOpPblE MOTYT BBICTYIIaTb B YTrOJIOBHOM
CYJIONPOU3BOJICTBE B KAUE€CTBE 3aLTUTHUKOB, ObLT paccMOTpeH KOHCTUTYIIHOHHBIM
Cynom P® B IlocranoBnenuu ot 28 suBapsa 1997 r. N 2-n — cyn, noaTBepKaast
paBo IpakJaHMHA HAa CaMOCTOSITEIbHBIA BHIOOP aJBOKaTa (3allUTHUKA), yKa3al,
YTO [0 CBOEMY COJIEpKAHUIO MPABO HA CaMOCTOATENIbHBIM BBHIOOp aJIBOKaTa
(3alIMTHHKA) HE O3HAYAET MPaBO BHIOMPATh B KAYECTBE 3alIUTHUKA JIFOOOE JIUIIO IO
YCMOTPEHHUIO JIMIIA, HYKIAIOIIErocsl B 3alllUTE, U HE MPEANoJiaraeT BO3MOXKHOCTb
y4acTHsi B YTOJIOBHOM TIpoIlecce JIFOOOro JiMila B KadecTBe 3amuTHHUKA [26].
3akpersieHHoe B yactu 2 crtatbu 48 Konctutyuuun P® mpaBo monb30BaThCs
MIOMOIIBIO aJ[BOKATa (3AIMTHHUKA) SBJISIETCS] OJTHUM U3 MPOSBIICHUM OoJiee o01ero
nmpaBa, rapaHthupoBaHHoro yactbio 1 crateu 48 Konctutynum P® kaxaomy
YeJI0OBEKY, 4 MMEHHO IpaBa Ha MOJy4YyeHUE KBaJU(UIIMPOBAHHON IOPUIAYECKON
MTOMOIIIH.

He crout 3a0piBaTh O TOM, YTO aJIBOKaT B YTOJOBHOM CYAOINPOU3BOJICTBE
MOKET 3allUIIaTh WUHTEPEChl HE TOJBKO JIHUIA, HYXIAIOIIErocs B 3alllUTe, HO U
TPKIAHCKOTO HWCTIA WJIA OTBETYMKA, YACTHOTO OOBHHUTEINS, MOTEPICBIIETO, -
BBICTYyNaTh uX npeacrasutenem. 45 crates YIIK PO npenycmaTtpuBaer, 4To TOIBKO
aJIBOKAT MOXET MPEACTaBIATh MHTEPECHI TPAKIAHCKOr0 UCTHA (€CJIM OH SIBIIAETCS
IOPUINYECKUM JIULIOM, TO €IIE U JIUIIO0, YIIOJTHOMOYEHHOE BHICTYIIATh OT €r0 UMEHH),
MOTEPIIEBIIET0 WM 4YacTHOrO OOBHHHTENA. B  KkauecTBe mpeacTaBUTENs
MOTEPIIEBIIETO UM TPAXKTAHCKOTO UCTIA MOTYT OBITh TakKe JOMYIIEHbl OJIUH U3
OJIM3KUX POACTBEHHUKOB MOTEPIEBIIEIO WM TPAXKIAHCKOIO HCTIA JUOO HMHOE

JIMIIO, O JOIMYCKE KOTOPOI'0 OHHU XOHaTaﬁCTBYIOT.
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[IponeccyanbHOE MONOKEHUE aJBOKATa B YTOJIOBHOM IPOLIECCE OMPEIETECHO
€ro npaBamMu M 00513aHHOCTSAMHU, KoTopble 3adukcupoBanbl B YIIK P®. Haubonee
BAXHBIMH ITOJIHOMOYMSAMM 3allMTHHKA, yKa3aHHeIMU B cratee 53 VYIIK PO,
ABJISIFOTCS ~ BO3MOYKHOCTh ~ COOMpaTh M HIPEICTaBIATH  JIOKA3aTEIbCTBA B
ycrtaHoBiaeHHOM YIIK P® nopsake, npaBo y4acTBOBaTb B IPOU3BOJCTBE
CIEICTBEHHBIX  JEWCTBUM, TPAaBO  O3HAKOMJIEHHS C  IPOLECCYyaIbHBIMU
JOKYMEHTaMH (IIPOTOKOJIaMU, IOCTAHOBJICHUSIMU), NMPABO Y4yacTHUsl B CyAEOHBIX
3acellaHusX, MPaBO 3asBIISATh XOAaTaliCTBa, OTBO/IbI, [10aBaTh ’KajJ00bl Ha JICUCTBUS
WK 0e3/1eHCTBUS TPABOOXPAHUTENLHBIX OPraHOB WJIU CY/Ia, 1aBATh MOI3AIIIUTHOMY
KOHCYJbTAllUM, 3aJaBaTh BOIPOCHI IMPEACTABUTENSAM IPABOOXPAHUTEIBHBIX
OpraHoB. DTH MOJHOMOYMS CIEAYIOT CUMTATh HauOoJiee BAXKHBIMU B CBS3U C TEM,
YTO MMEHHO OHH HEIOCPEACTBEHHO JAIOT BO3MOXHOCThH 3AIIUTHHUKY B IIOJHOM
o0beMe OCYHIECTBISATh CBOKO padOTy W pEaJn30BbIBATH IPaBO  CBOETO
NOA3ALIMTHOIO Ha 3aINATY ACUCTBEHHBIMU MEPAMHU, a HE FOJIOCI0BHO. KoHEedHO *ke,
B VIIK P® 3adukcupoBaHbl U WHBIC MOTHOMOYHS 3ANIUTHUKA, HEOTPAKCHHBIC B
JaHHOM ab3alle, 4YTo He yMaJsieT UX 3HaYMMOCTh, HO UX CYIIHOCTb OyJeT pacKphiTa
B JJAJIbHEHIIIEM.

®3 00 aABOKATCKOM NESITENHOCTH B CTaThe O TaKXKe 3aKperuisieT MpaBa
aZBoKaTa. AJIBOKAT BIpaBe: OECHPEmsITCTBEHHO BCTPEYAThCS CO CBOUM
JIOBEpUTEJIEM HaeuHE, B YCIOBUSIX, 00ECIEUHBAIOIINX KOH(MUACHIIUAIBLHOCTD (B
TOM 4YHCJIE€ B MEPUOJ €ro COAEep>KaHusd MOJ CTpaxkei), 0e3 OorpaHUyYeHHUs 4Yucia
CBUJAHUN U HUX MPOAOKUTEIBHOCTH; (PUKCUPOBATH (B TOM YHUCIE C MOMOLIBIO
TEXHUYECKUX CPEACTB) MH(POPMAIUIO, COJACPIKAIIYIOCSd B MaTepuaiax Jena, o
KOTOPOMY a/IBOKAT OKAa3bIBAE€T IOPUIUYECKYIO IMOMOIIb, COOJIOAas MpU 3TOM
TrOCYJAapCTBEHHYIO U MHYIO OXPAHAEMYIO 3aKOHOM TalHY.

3alMTHUK HE BIpaBe pasriamarh MHPOPMAIUIO, MOIYYEHHYIO UM OT €ro
MOJ3aUIUTHOIO MPHU OCYLIECTBICHUHU aJBOKATCKON NEATEIbHOCTH, TaK KaK Ha Hee
pacnpocTpansiercsa aaBokarckas taitHa. Yacte 3 crateu 53 VIIK npenycmarpusaer,

4qToO B ClIy4dac, CCJIIM 3allUTHUK OBLI npeaynpexxKacH O HCEAOIIYCTHUMOCTHU



pasriamieHuss JIaHHBIX TMPEIBApUTEILHOTO  pacciieloBaHus, a Takke o0
OTBETCTBEHHOCTH 3a 9TO, OH HE BIIPaBe pasrjialliaTh TaKUe JaHHBIC.

Yacteto 7 crateu 49 VYIIK PO npegycMoTpeHO, agBOKaT HE BIIPABE
OTKa3aThCsl OT MPUHSITON HA Ce0s 3aIIUThI O03PEBAEMOT0, OOBHHSIEMOTO.

Yacte 6 yka3aHHOU CTaTb (PUKCHUPYET MPABUIIO O HEAOIMYCTUMOCTH 3aIUTHI
UHTEPECOB OJHUM 3alIUTHUKOM JBYX JIMI, HYXJAIOLWIUXCA B 3allUTE, €CIHU
UHTEPEChl OJHOT0 W3 HHUX MPOTUBOpEYAT HHTEpEcaM IPYroro. IJTO MPaBUIIO
OOyCJIOBJIEHO T€M, 4YTO 3alIUTHUK OyAeT pa3pbIBaThbCs MEXKIY IBYMSI CBOUMH
MOJ[3AIIUTHBIMU, HENMPEMEHHO CO3/1acTCid CUTyallus, KOrja 3allUTHUK Oyjaer
BBIHY)KJIEeH paboTaTh Ha Ojaro ogHOro B yuiepd HHTepecam Jpyroro, Hro,
pasymeercsi, OyaeTr HapyliaTh IpaBa, KaKk MHUHHUMYM, OJIHOT'O TIOJ3al[UTHOTO.
OpnHako eciyi y4HWThIBaTh, YTO aJBOKAT BCE K€ OYAET OKa3bIBaTh IOPUIUYECKYIO
NOMOIIb 00OMM TAaKKUM JIUIAM, TO U MHTEPEChl O0OUX ATHUX JIMI] OyIeT 3aJeThl B
HEraTUBHOM KJIIOYE.

Kpome Toro, y 3ammTHHKa €CTh OOS3aHHOCTh JaTh TOJMUCKY O
HEpa3IJIAlIEeHUA TOCYJapCTBEHHOW TaWHBI, €CJIM OH HE MMEET K HEW JIOIyCKa, a
TaKkke OOS3aHHOCTh MPUHUMATH MEPbl MO HEIOMYIIEHHUI0O O3HAKOMIICHUS C
MaTepuajgaMu Jeia, COAepkKalMMU FOCYyJapCTBEHHYIO TallHy, UHBIX JIML, a TaKKe
00s13aHHOCTh COOJIOAATh TpeOoBaHMs 3akoHoAaTenbcTBa Poccuiickoit denepanun
O TOCYJAapCTBEHHOW TailHE TMpU TMOJArOTOBKE M Tiepeaade MpolecCyabHBIX
JIOKYMEHTOB, 3asBJICHUH W HWHBIX JOKYMEHTOB, COJEp)KAIlMX TaKWE CBEACHUS
(uactb 5 cratbu 49 YIIK POD).

K Tomy, d9ro amBokar penate He BmOpaBe (enepanpHbiii 3akoH «O0
aJIBOKaTCKOM JEATEeNbHOCTH M aaBokarype B Poccuiickont dexepaunn» Takxke
OTHOCHT: MPUHUMATh OT JIMIA, OOPATUBILIErOCS K HEMY 32 OKa3aHUEM FOPUINYECKON
MIOMOIIIH, TIOPYYEHHE B CIydasiX, €CJIM OH UMEET CAMOCTOSITENIbHBIN, OTJIMYHBIA OT
MHTEpeca JOBEPUTEIIS], HHTEPEC MO MPEAMETY COTJIAIIEHUS C JOBEPUTEIIEM; COCTOUT
B POJCTBEHHBIX WJIM CEMEUHBIX OTHOIIEHUSAX C IOJKHOCTHBIM JIMLIOM, KOTOpPOE
NPUHUMAJIO WM NPUHUMAET y4acTHE B PACCIECIOBAHUU WM PACCMOTPEHUM J€Ja

JaHHOI'0 JHOa, 3aHUMAaTb I10 ACJTYy IO3HMIHWIO BOIIPCKHM BOJIC OOBCPUTCIIA, 3a
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UCKIIFOYEHUEM CJydaeB, KOrja aJBOKaT YOeXJeH B HaJIWYMU CaMOOTOBOpa
JIOBEPUTEIIS; JeNaTh MyOJIUYHbIC 3asBJICHUS O JOKA3aHHOCTH BHUHBI JIOBEPUTEIS,
€CJIU TOT €€ OTPULAET.

Hcxonsa cratem 50 VIIK P®, numo, momo3peBaemMoe WM OOBHHICMOE B
COBEpIICHUN MPECTYIUIEHUS, BIIPABE IMPUIJIACUTH JJIsi CBOEM 3aIMThI aJBOKaTa
(HECKOIBKHUX aJIBOKATOB), 3aKJIIOYMB C HUM (C HUMH) COTJIAlIEHWE HAa OKa3aHUeE
opuarndeckoi momomu. OaHaKO €CIU TaKOE JIMIIO HE MPUTIIACUIIO 3aIIUTHUKA THO0
NpUTJAlIeHHBIA 3alIUTHUK HE SIBWICS MO KAaKUM-IHOO MpUYMHAM CyI WU
CJeNoBaTeNb, JO3HABATENb IPUHUMAET MEphl 110 HA3HAYEHUIO 3allMTHUKA. B
NEpPBOM cCllydyae YCIYrd ajBoKaTa OIUIaYMBaeT JIMIIO, KOTOpOMY TpeOyercs ero
NIOMOII[b, @ BO BTOPOM ClIydae rocyJapCcTBO U3 CPEICTB (peepanbHOro OrIKeTa.

Jlo3HaBatenb, cieaoBaTeb, Cy/l MPU HEOOXOJUMOCTH HA3HAUCHUS aJIBOKATa
HaIpaBJISOT 3anpoc B OenepanbHyo najary aABOKaToOB, B KOTOPOU ¢ COOTBETCTBUU
C YCTaHOBJICHHBIM MOPSIKOM, BRIOMpPAETCS aIBOKAT, KOTOPBIM OYyJeT NPEeACTaBIATh
MHTEPECHI HY>KIAIOMIETrocs B ITOMOIIH Jiuma [25].

Kak ormeuaer Edpemenko A.B., nuiio, Hykmaromieecss B 3alIUTE, MOXKET
OTKa3aTbCd OT aJBOKaTa [0 HA3HAYECHHUIO, W3JI0KUB IPUYMHBI OTKaza B
MOTHBUPOBAHHOE NMHUCbMEHHOE 3asBJICHHE 00 OTKa3e OT a/IBOKaTa M0 HA3HAYEHUIO;
aZIBOKAT K€ BIIPaBE OTKA3aTbCA OT 3alIUThl MHTEPECOB TAKOI'O JHULIA TOJIBKO IPHU
OTCYTCTBHH TIPAaBOBBIX OCHOBAHMH IS OCYHIECCTBICHHS MM 3amuThl [6]. Jluro,
HYXJAI0IIeecs B 3alluTe, BIOPaBe OTKAa3aThCs OT HA3HAYEHHOI'O 3aIMTHUKA, Kak
yka3zbiBaer psan aBTopoB — KonokomoB H.A., Pesuna W.B., Psabununa T.K.,
Yeborapea U.H.: «BBuay ero Hu3Kkoi KBan(UKAIAW, 3aHATOM UM TTO3UIAU TIO
TSIy WU BBUAY APYroi mpudauHbD [1].

Takum o00pa3om, OCHOBaHWE [JIsi TPHUBJICUCHHUS B TOPAJKE Ha3HAYCHUS
3al0MTHUKA JUISI y4acTUs B YILOJIOBHOM IIPOLECCE — OTO IOCTAHOBJICHHUE
cilemoBaTens, JO3HaBaTeld, cyaa o0 93ToM. AJBOKaT, TMOJIYYUBIIUH OT
PYKOBOJIUTENST aJIBOKATCKOTO 00pa3oBaHUsi TpeOOBaHHE O Ha3HAYEHUH, 00s3aH

ABUTBCA C OPACPOM K JO3HABATCIIHO, CJICAOBATCIIIO, B CY CTPOro B COOTBCTCTBUU C
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YTBEP)KJIECHHBIM IpauKOM JESKYPCTB U OCYIIECTBIATH 3aLIUTY MOJ03PEBAEMOTO,
O0OBHMHSIEMOT 0, MOACYIUMOI0 B YCTAHOBIECHHOM 3aKOHOM MOPSIKE.

VIIK P® comepX uT HOPMBI, MIPEAYCMaTPUBAIOIINE 00S3aTEIBHOE Y4acTHE

3alUTHUKA B yronoBHOM mpoiiecce (ctatha 51 YIIK P®), — oHo o0s3aTenbHO:

— MOA03pEBaeMblil, OOBUHAEMBbI HE OTKA3aJCs OT 3alllUTHHUKA B MOPSJIKE,
yctaHoBiaeHHOM crateerd 52 VYIIK P® - ecnum B Mmarepmanax nena
OTCYTCTBYET MUCbMEHHOE 3asiBJICHHE TI0JJ03PEBAEMOr0 I OOBUHSAEMOT O
00 OTKa3e OT OMOIIY 3aIUTHUKA, TO CUUTAETCS, YTO OTKa3a He ObLIo;

— TM003pEBAaEMblii, OOBHUHSEMBIM SBIAETCS HECOBEPILICHHOJIETHUM —
00s3aTENIbHOE y4YacTUE 3allUTHUKAa OOYCIOBIEHO B JAaHHOM CJy4yae
OTCYTCTBHEM IOJIHOW JI€ECIIOCOOHOCTH Yy HECOBEPILIEHHOJIETHUX, B BUY
HEIOCTaTOYHOM C()OPMUPOBAHHOCTH UX MICUXUKU U MBILUICHUS;

— I0/103p€BaeMblil, OOBUHIEMbI B CUIy (PU3MYECKUX WM NCUXUYECKUX
HEIOCTATKOB HE MOXET CaMOCTOSITENIbHO OCYILECTBIATh CBOE MPAaBO Ha
3amuty. K ¢usnueckum HemgocTatkaMm, Kak YKas3bIBaeT psii aBTOPOB,
OTHOCSITCS HEMOTA, TIyXO0Ta, CJIEnoTa Wi OOJe3Hb 3PEHHs, a PaBHO
¢usndyeckue nedeKThl W yBEUbsS, CYIIECTBEHHO OrPAHUYMBAIOIINE
CIOCOOHOCTDH K MEPEABMKEHHIO, B CUITY KOTOPBIX JIMI0, HYK/Ial0Ieecs B
3aIUTe, UCTIBITHIBACT JOMOIHUTEIbHBIC 3aTPyAHEHUS (OTCYTCTBHUE HIIU
00JIe3Hb HOT, HapylIeHHE ABUTATEIbHBIX (YHKIUI), HaTU4He y JUIa
OCTPOT0 WJIM XPOHUYECKOT'O TSKEIIOro 3a00IeBaHus, U3-32 KOTOPOr'0 OHO
HE B COCTOSHUM NPaBWIbHO BOCHPUHHMMATh M OLIEHHWBAaTh XOA U
pe3ysbTaThl IpoleccyalbHbIX AecTBuil. OpHako Takue (usnueckue
HEIOCTaTKH, KOTOpbIE HE MPEMATCTBYIOT peai3allMMi MPOLECCYalbHbIX
npaB (HarpuMep, OTCYTCTBUE PYKH, KOTOPOI OOBHHSIEMBII HE MTOJIb3YETCs
Opy TUCbME), HE OYAyT CUMTATbCS OCHOBAaHHEM [JIsl 00s13aTEIbHOTO
y4JacTHs 3amuTHUKA. [IcnxnueckuMu HeqoCTaTKaMH B TAHHOM KOHTEKCTE
CIIElyeT CUHUTAaThb HE TOJIbKO IMCUXWYECKHE PaCCTPOWUCTBA, KOTOpbIE
JHIIAIOT JIMIO0 BMEHSAEMOCTH JIMOO0 JIeTat0T HEBO3MOXKHBIM B IajibHEHIIIEM

Ha3HA4YCHUC C€MY HaKa3aHWA, HO W TAKHC TICUXHUYCCKHUC paCCTpOﬁCTBa,
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KOTOpbI€ HE HCKIIIOYAIOT BMEHSIEMOCTU. J[Jig pelieHusi 3Toro Bompoca
MOKET MOTPEeOOBATHCS TMOJYYCHUE MEIUIIMHCKOTO 3aKIIOUEHHUs JUO00
MPOBEJICHNE CY/NEOHONU IKCHEepTHU3bl, — MpuueM caM (HakT Ha3HAUYCHUS
CyIeOHOM AKCTIEPTU3Bl CIIYXKHUT IMOBOAOM JUIsl OOECTICUCHUS TOMOIIU
3alllUTHUKA B 0O0SI3aTEIbHOM TMOPSJIKE, KaK 3TO HMMEET MECTO NpHu
IPOU3BOJICTBE O MPUMEHEHUU TNPUHYJIUTEIbHBIX MEpP MEIUIMHCKOIO
xapaktepa (ct. 438 VIIK P®) [1]. CynebHoe pa30upareabcTBO
IIPOBOJUTCSL B MOPSAJKE, MPEIYCMOTPEHHOM YacThlO MATOM ctartbu 247
VIIK P® - cynebHOE pa3dupaTenbCTBO MO YTOJIOBHBIM JIeJIaM O TSDKKUX U
0Cc000 TSKKUX TMPECTYIUICHUSIX B OTCYTCTBHE MOJACYIUMOrO, KOTOPBIN
HAXOJUTCH 3a mpeaenamu Tepputopun Poccuiickoit denepannu u (Mian)
YKJIOHSIETCSI OT SIBKU B CYJ, €CJIM 3TO JUIO HE OBbLJIO MPHUBIIEUEHO K
OTBETCTBEHHOCTH Ha TEPPUTOPUM HMHOCTPAHHOTO TOCYJapCTBa IO
JAHHOMY YTOJIOBHOMY JIETY;

M0/103PEBAEMbI, OOBUHSIEMBIN HE BJIQJICET SI3bIKOM, HA KOTOPOM BEIETCS
OPOU3BOJICTBO IO  YrOJOBHOMY Jiey — MPEICTABISETCA, YTO
HEJOCTAaTOYHO BIAJICIONINM SI3bIKOM, Ha KOTOPOM BEJETCSI YrOJIOBHOE
CYZIOIIPOU3BOJICTBO, CJIEIYET CUUTAThH U JIMIO, KOTOPOE XOTA U TOHUMAET
9TOT S3BIK, HO HE CIIOCOOHO OO0IIaThCs MO0 YMTATh, IUCATh HA HEM
CBOOOJIHO;

JUII0 OOBUHSIETCS] B COBEPIICHUH MPECTYIUICHHUS, 32 KOTOPOE MOXKET OBbIThH
Ha3HAYEHO HaKa3aHWE B BHJIE JIMIIECHUS CBOOOJbI HA CPOK CBBIIIE
MSATHAJILATH JIET, TOKU3HEHHOE JIMIIIEHUE CBOOOIbI MJIM CMEPTHAs Ka3Hb;
YrOJIOBHOE JIEJIO0 TOMJIEKUT PACCMOTPEHUIO CYIOM C Y4YacTHEM
NPUCSHKHBIX 3aceaTerei;

OOBHMHSIEMBIN 3asBUJI XOJATAaHCTBO O PACCMOTPEHUHU YrOJIOBHOIO Jeia B
ocoboom nopsiake (rnasa 40 VIIK PO);,

MOJI03pEBAaEMbIN 3asiBUJI XOJIaTaliCTBO O MPOU3BOACTBE IO YrOJIOBHOMY

JieNy 103HaHUS B COKpaIieHHoi ¢popme B opsiake, (riaasa 32.1 VIIK PD).
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YyacTtre 3alMTHUKA 00s3aTeNBbHO TaKXKe MPHU 3aKIIOYEHUH JOCYAeOHOTO
cornamienust o corpyauuuectse (4. 1 ct. 317.1 VIIK PD).

IIpn BceM yKa3aHHOM BBIIIE B COBPEMEHHOM IEHCTBUTEIBHOCTU HMEETCS
npoOysieMa  37OyMmOTpPeOJSIeHNWsT  aJBOKATOM CBOMMH TpaBaMH, a HMEHHO
HE0OpPOCOBECTHOE MOBEJCHUE aIBOKaTa. B OCHOBHOM 3TO MMeEET MECTO OBITh MPHU
OPOTUBOJECHCTBUU CTOPOHE OOBHMHEHHS, OJHAKO HMEIOTCS CiIy4ya, KOrja 3TO
BbI3BaHO mpodeccuoHanbHol nedopmarmern [14]. Pemenne naHHON mpoOiieMsl
BUJUTCS B 3aKPEIUICHUH B 3aKOHE TMOJIOKEHUH O 3JI0yMOTpPeOJICeHUH TMPaBOM U
YCTaHOBJICHUH PAMOK JI03BOJICHHOT'O ITOBEJICHUSI.

Takum o00pa3oM, B 3aKOHOJATENILCTBE JOCTATOYHO IMOAPOOHO YKa3aH
IpoIeCCYalTbHBINA CTaTyC aJBoKaTa. PeriaMeHTUPYIOTCS OCHOBAaHHUS MPUBIICUYCHUS
aJIBOKaTa K Y4YacTHIO B YrOJIOBHOM JeJie, MOJHOMOYMS aJBOKaTa, a TaKXKe ero

00S3aHHOCTH.

1.2 HpaBcTBeHHBbIE€ ACHEKTHI JeSITEJIbHOCTH JABOKATA B YIOJOBHOM

npoiecce

AJBOKAT, 3alIWIIAOIIANA WHTEPECHl JIOBEPHUTENS, OJDKEH COOII0IaTh
ATUYECKHE HOPMBI, — B YTOJIOBHOM IIPOIIECCE 3TO OCOOCHHO BaXXHO BBUIY
cnenupUIHOCTH Pa3BUBAIOIIUXCS B HEM IMPABOOTHOIIECHUH. A IBOKATY HEOOXOIUMO
3aBOEBATh JIOBEPUE CBOETO MOA3AIIMTHOTO, OCOOCHHO €CIM UM SIBIISETCS JHIIO,
M0JI03peBaeMoe Wik OOBHHSIEMOE B COBEPIICHUH MpecTyieHus. Hanmpumep, nurio,
JIEHCTBUTEIHHO COBEPIIMBIINECE MPECTYIUICHUE, MOXKET CYUTaTh, YTO BCE BOKPYT
XOTST HaKa3aTh €ro Kak MO>KHO CypOBee, a JINL0, HEOOOCHOBAHHO MOI03PEBAEMOE B
COBEPIIICHUH TPECTYIUICHUS, MOXKET OOSThCS HE3aKOHHOTO OOBWHEHHUS B HEM.
AJBOKaTy B 000MM 3THUX CIIydasiX HY>KHO BBIOpATh MOIXOIAIILYIO TAKTUKY OOIIEHUS
C TIOA3AIIUTHBIM.

AJTBOKaTCKUM COOOIIECTBOM Pa3pabOTaH M MPUHAT OCOOBIA 00sI3aTeNbHBIN
JUIS  aJIBOKAaTOB JOKYMEHT, pErJIaMEHTHPYIONIMA JTHYECKHE AacCMeKThl HX

npodeccruoHanbHOU AesTenbHOCcTH — Koaeke nmpodeccuoHanbHONM ATUKHU aIBOKATa
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(manee o tekcty — Kogekc atuku) [12]. DTOT Kojeke 3aKperuisieT 00s13aTe/IbHbIC
JUIA aJBOKaTa, OCHOBAHHBIC HAa TPATUIMIX aIBOKATyphl U HPABCTBEHHBIX YCTOSX,
MEXTYHAPOIHBIX HOPMaXx, MpaBuiIa MOBEIECHUS MPU OCYIIECTBICHUN aIBOKATCKON
JeSITEeTbHOCTH.

B craree 9 ykazanHoro Konxekca 3THKM CONEPKUTCS Ps 3alPETUTENBHBIX
HOopM. Tak, ajgBOKaT HE BIIpaBe JCUCTBOBATH BOMPEKH 3aKOHHBIM HWHTEpEcam
JOBEpUTENs, OKa3plBaThb €My IOPUJIMYECKYI0 IOMOIb, PYKOBOJCTBYSChH
COOOPaKEHUSAMH COOCTBEHHOM BBITOJIbI, OC3HPABCTBEHHBIMU HMHTEPECAMH WIIH
HAXOJISICh TIOJT BO3ICHCTBUEM JaBJICHUS U3BHE; IPUHUMATh MOPYUEHUS HA OKa3aHUe
IOPUAMYECKON MOMOIIM B KOJIMYECTBE, 3aBEJOMO OOJbIIEM, 4Ye€M aJBOKaT B
COCTOSIHMH BBITIOJTHUTDH, HaBS3BIBATh CBOIO TOMOIIL JUIAM W TPHUBJICKaTh WX B
KayecTBE JOBEpUTENIECH IMYTEM HCIONb30BaHUSA JUYHBIX CBSI3€M C pabOTHUKAMHU
CyNeOHBIX U TPABOOXPAHUTEIBHBIX OPraHoB, oOOe€lmaHueM OJIaronoJIy4YHOTO
paspenieHus ena u IpyruMu HEAOCTOMHBIMHU CIIOCO0aMU; TIONyCKaTh B MPOLIECCE
pa30OupaTeNnbCcTBa JIea BRICKA3bIBAHUS, YMAJISIONINE Y€CTh U JIOCTOMHCTBO APYTHX
YYaCTHUKOB pa30HpaTenbCTBa, JaXKE B CIIydae WX HETAKTUYHOTO MOBEICHMS.

Baxxno 3akperuienne B cratbe 8 Kojekca 3TUKH MOJIOKEHUS O TOM, aJJBOKAT
JIOJKEH yBa)kaTh IpaBa, YeCTh M JOCTOMHCTBO JIMI[, OOpAaTHBIIMXCS K HEMY 3a
OKa3aHHEeM IOPUIUYECKON IOMOINM, JOBEPUTENEH, KOJJIEr W JAPYTruxX JIuIl,
NPUIEPKUBATHCS MaHEpPhl TMOBEACHUS W CTHIS OJEXKIBI, COOTBETCTBYIOIINX
JeIOoBOMY  0OmieHut0. JlaHHbIe TpaBWiia  CHOCOOCTBYIOT — OJaroTBOPHOMY
CKJIQIBIBAHUIO JIETOBBIX OTHOIIEHHUH, YBaXKUTEIHHOMY OTHOIIEHHUIO K aJBOKATY,
CO3/IaHMI0 HMMHJKa aJBoKara B OOIIECTBE KaK JHIA, CIOCOOHOTO TPaMOTHO
3alUTUTHh MPaBa M WHTEPECHI JIMI, HYKIAIOIIMXCS B 3alllUTE, HEIOMYCTUMOCTHU
NPEeHEOPEKUTENHHOTO OTHOIIIEHUS a/IBOKATa K TOBEPUTEIISM.

Kpowme toro, B wactu 5 cratbu 10 Kogekca 3TUKM 3aKperieHO, 4TO aJBOKAT
HE JIOJDKEH JOMYCKaTh (PaMIIbSIPHBIX OTHOIICHUM C JJOBEpUTEIEM. ITO MOJIOKEHUE
HANPaBJICHO Ha CO3JaHUE JIEJOBBIX M YBAXKHUTEIbHBIX OTHOIICHUA MEXIY
aJBOKATOM U JIOBepHUTelieM. HarimsaHelM HOpuUMEpoM JOMYIIEHUS aJBOKATOM

(baMUIBIPHOCTH BBICTYNAET CIIy4ail MpUBJIEYEHUS aJBOKaTa K JAMCIMILIMHAPHOU
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OTBETCTBEHHOCTH 3a TO, YTO OH B X0/I€ Cy/IEOHOr0 pa30upaTenbCTBa MO YTOJIOBHOMY
JeNy AOMYCKaJI B OTHOIICHWU MOA3AIIMTHOrO CIEAYIOIINE BBIPAKEHUA: «S HE OH
(ITpum. - uMeercs B BUIY TOJ3AIIUTHBIN), s U3 MOPSAOYHBIX Jronaeil. S Oymny
yecTeH», «TonbKo M3-3a TOro, 4To ceivac UaeT Cyl, 1 HE MOTy TeO€ OTBETUTh TEM
’e» Ha PEIUIMKY IMOJ3aIIUTHOrO0 B CTOPOHY aJIBOKaTta «3aTKHHCH BooOIe!» [22].
AJZIBOKAT OYEBUIHO HapyIal Kak HOpMbl DeaepanbHoro 3akoHa «O0 agBOKaTCKOM
NesATEeNbHOCTU U aJiBoKaType B Poccuiickoilt deneparumn», Tak u Kogekca ITUkH.

B Hayke JHMCKYCCMOHHBIM OCTa€TCsi BONPOC O PACKPBITUU aJBOKATOM
aJIBOKaTCKOM TailHbl, KOTOPYIO COCTABJIAIOT CBEACHMS IMOJTYyUYEHHBIC aJIBOKATOM OT
JIOBEPUTEIIS TIPY OKa3aHUU HOPUIAYECKOW MOMOIIM. JIaHHBIM BOMPOC 3aTparuBacT
KaK TOJIOXKEHHUS 3aKOHA, TaK M HPABCTBEHHBIM AacCMEKT, TaK KakK HaIpsAMYIO
3aTparvBaeT Mpasa JIOBEPUTENS aABOKaTa. Ha 3TOT cueT CylecTBYIOT IBE OCHOBHBIE
MO3UILIMM: AaJBOKAT HU TPU KaKUX OOCTOATENbCTBAX HE BIPABE PACKPHIBATH
aJIBOKATCKYIO TaliHy, OHa 0€3yCJIOBHA; aJIBOKATCKas TallHA MOXET OBITh pacKphITa
aJIBOKaTOM TMPU ONPEICSICHHbIX ycioBusx [/, c¢. 49]. Bropas mno3unus
npeacTaBiseTcs Hanbojee MpaBUIbHOM, TaK KaK aJIBOKAT OT CBOETO IMO3AIIUTHOTO
MOXKET y3HaTh HH(POPMAIMIO HE HMEIOIIYI0 HEMOCPEICTBEHHOI'O OTHOIIEHUS K
3alUTe IIPaB ATOTO JIMIA, HO CO3/IAI0IIYI0 YIPO3y HAPYIICHUS IIPaB APYrUX JIUI] WIN
K€ BOBCE HapyIIAIIYI WX (HampuMmep, €CIU aJBOKAT y3Hal O HAJIUYHH Yy
MO/I3AITUTHOI'O YMBICJIA HAa COBEPIIECHUE B OYIYIIEM TSHKKOTO UM 0CO00 TSHKKOTO
MPECTYIUICHUS ), KOTOpas IMPU COXPAHEHUH aJIBOKATOM PEKHUMa aIBOKATCKOM TalfHbI
MOYET IOBJIEYb CEPbE3HBIE HETATUBHBIE MTPABOBBIE MOCIEACTBUSA. OTHAKO aIBOKATY
CIeAyeT MPUHUMATh PEUICHUE O HApPYLICHHM DPEXHUMa aJBOKATCKOW TaWHBl U
pPacKpeITHM  TakoW  wmHpOpPMAIMHM, KakK oTMedaeT 3akomoiaauH  A.B.,
«CaMOCTOATENBHO, HAa  OCHOBE  COOCTBEHHBIX  HPABCTBEHHO-3THYECKHX
IpeaCTaBIeHUi 0 Mepe JoikHoro» [7, ¢. 50].

Kopueer C.B. ormeuaer: «llopoil amBokaT HMEET Jejia C KIMEHTaMH,
MEePEeHECIIIMMU CUJIBHBIC TYIIICBHBIE BOJHEHUS, CTPECCHI, TOATOMY HY>KHO IIaJUTh
UX YyBCTBA M TEPEKHBAHUS, OBITh JEIUKATHBIM, TaKTUYHBIM. Heobxommmo

n30eraThb HPOHHUYHOI'O0 TOHA, HACMCUIJIMBOCTHU IIPH 66CC)1€, A0IIPOCE CBUIACTCIIA»
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[15, c. 265]. TlpuBencHHass MO3MIMS NPEACTABISICTCS CIPABEUIMBOM, TaK Kak
JIOBEPUTENM aJIBOKATOB, OCOOEHHO O YT'OJIOBHBIM JI€JaM, HAaXOJATCA B CIIOXKHOU
KU3HEHHOM CUTYyalluu, HYKJAl0TCsl B TPAMOTHOM MOMOIIY, KOTOpasi MO3BOJIUT UM
HE TOJBKO JOOWTHCS CIPABEMIMBOIO HMCXOAa Jejia, HO M HE NPUYUHUT Bpeaa
NICUXUYECKOMY COCTOSIHUIO.

AJZIBOKaTy cIlEeQyeT pearupoBaTh Ha HAPYUIEHUWE ITUYECKUX HOPM HHBIMH
CyOBeKTaMH TPEBAPUTEIBLHOTO pacciieIoBaHusl (HAMPUMEpP, €CIIH CIIeOBATEINb
UCIIOJIb3YET TMPHUEMBI, TMPOBOIUPYIONIME MOJ03PEBAEMOr0 WM OOBHHSIEMOro Ha
HeoOlyMaHHbIE JEHCTBUS, YHIDKAIOIINE €r0 YeCTh U JIOCTOMHCTBO). HpaBcTBEHHbIE
NPUHIIMIIBL JOJKHBI COOMIOAATHCS BCEMH CyOBhEKTaMU (B TOM YHUCIIE U aJIBOKATOM),
kak mnomuepkuBaer C.B. IlepmsikoB, «kakuMm OBl HU3OLIPEHHBIM HU OBLIO
NpeCTyIUICHUE W KakK Obl ceOs HU BeJT MMo103peBaeMbIiiy [24].

CnpaseqnuBo noagmeudaet C.H. XopbsKoB, BOJIS JOBEPUTENS, €0 TPEOOBaHUS
U JKeNaHusl, HE JOJKHBI OBITh MJIA aJIBOKaTa OE€3yCIOBHBIM OpPUEHTHPOM B
aJIBOKATCKOM JIeSITEIbHOCTH, HPABCTBEHHOCTh W HOPMBI 3aKOHA JOJKHBI JIJIst
aziBoKaTa ObITh BbIe 3Toro [42]. Ha sTo e ykasbiBaercs u B ctathe 10 Komekca
ATHUKHU.

[ToBenenue aaBokaTa, OTBEYAIOIIEE OCHOBAM HPABCTBEHHOCTH, CIIOCOOHO HE
TOJIKO MOBJIUATH Ha BHIOOP BEPHOI TAKTHKHU OOILIEHUS C JIULIOM, HYKJAIOIUMCS B
3aIlUTE, BBICTPAMBAHUIO €0 3aIlMUThI, HO U, Kak yka3biBaeT M.B. MacinoBa: «Ecmnu
JeSATeIbHOCTh CTOPOHBI 3aIIUTHI (M TIpeXk e BCero NpodecCHOHAIBHOTO 3alUTHUKA
- aJIBOKaTa) COOTBETCTBYET OONICNPUHSATHIM HOPMaM MOpajid U HPaBCTBEHHOCTH,
MOBEJICHUE KOPPEKTHO U BBIAEPKAHHO, apryMEHTAllUs, NpPUBOAMMAS TIpHU
MpEACTaBICHUU J0KA3aTENIbCTB, JIOTUYECKH BHICTPOEHA, TO 3TO, C OJIHOW CTOPOHHI,
BBI3BIBACT YBAXKEHUE K JIMHUH 3aIIUTHI CO CTOPOHBI OOBUHEHUS U CY/a, a C IPYrou
CTOPOHBI, TOOYX AT Cy/l HE TOJIHKO K BRIHECEHHIO CITPABEIJIMBOTO PUTOBOPA, HO
U K TMPUMEHEHUI0O K TOJCYIUMOMY MpPEaycMaTpUBAEMOro JCHCTBYIOIIUM
YTOJIOBHBIM M YTOJIOBHO-TIPOLIECCYATIbHBIM 3aKOHOJATEIHCTBOM CHUCXOXKICHUS,
KOTOpOE BBIPAXACTCS B CMSTYEHUU CTEMEHW YrOJIOBHOIO HAaKa3aHUs IMpH

BBIHECEHUH OOBHHUTEIBHOTO IpUroBopa [18].
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Takum oOpa3oM, HPaBCTBEHHBIC aCIMEKTHI JCITEIHLHOCTH aJBOKaTa B
YTOJIOBHOM TIpoIiecce OOYCIIOBICHBI COLMAIBHBIMU HOpMmamu. DenepanbHon
IaJlaTOM aJBOKAaTOB M3JaH OCOOBI aKT, SBISIOMIMNACS 00S3aTEIILHBIM  JUIS
aJIBOKATOB.

HapymieHue ero HOpM MOXET MOBJI€Yb JIUCIUIUIMHAPHYIO OTBETCTBEHHOCTh
BIUIOTH JI0 JIMIIICHUS aJIBOKATCKOI'O CTaTyca.

ANBOKaTy HEOOXOAUMO OBITh ATUYHBIM, HE COBEPIIAThH JAEHCTBHM, KOTOpPHIS
MOTYT yMaJUTh JOCTOMHCTBO aJIBOKATCKOM TMPOdecCuH, CTapaThCs JIOSIBHO
OTHOCHUTBCS K TTPOBOIUPYIOIIUM JICHCTBUSIM CTOPOHBI OOBUHEHUS M K HEXKEIIAHHUIO
MOJ3AITUTHOIO COOOIIaTh IPaBIWBBIC CBEACHUS, HMEIOIIME 3HA4YCHUE JUIs
yroJoBHOTO Jena. [loBegeHre n BHEIIHUI BUJ aJBOKATa JIOJDKHBI OBITH B paMKax
JIEIIOBOTO dTHUKETA.

HeobxoaumMo OTMETUTh, YTO aJBOKAT KAaK YYaCTHHUK YTOJIOBHOTO
CYZIONIPOU3BOJICTBA CO CTOPOHBI 3AIMTHI SIBISETCS 3HAYMMBIM MPOIECCYaTbHBIM
CyOBEKTOM, a TIOTOMY €ro MPOIECCYalTbHBIM CTaTyC W HPABCTBEHHO-TIPABOBBIC

ACIICKTBI €0 ACATCIIbHOCTH CCPLC3HO U3YydarOTCH.
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I'maBa 2 Yuacrue ajBokara Ha CTAAUU T[PeIBAPUTEIbLHOIO

pacciea0BaHus

2.1 Oxka3zaHue aJABOKATOM IOPUAMYECKOH TMOMOINM HA CTAAUH

NpeIBaAPpUTEJIbHOI0 paccjiel0BaHus

B mporecce npeaBapuTENbHOIO PaccieiOBaHUsl IPOUCXOAUT Psii BAXKHBIX
JNEUCTBUA M TMPOIECCOB: MPOU3BOACTBO  CIEJICTBEHHBIX JEHCTBUN, CcOOp
J0Ka3aTeIbCTBEHHOM 0a3bl, MPEAbSIBICHIE OOBUHEHUS U IPOYUE BAXKHBIE ACTIEKTHI.
VYyacTue ajiBokaTta Ha CTaJMU MPEIBAPUTEIBLHOIO PACCIEI0BAaHUS B CBSI3U C ATUM
NPEICTABIIAECTCS OUYEHb BaXKHBIM.

AJIBOKAaT MOYET HayaThb Yy4acTBOBATh B YI'OJOBHOM JI€JI€ C ONPEIEICHHOIO
VYIIK P® momenta (dacth 3 crarbu 49 YIIK P®D), a uMeHHO:

— C MOMEHTA BBIHECEHHUSI TOCTAHOBIICHUS O IPUBJICUEHUH JIUIIA B KAYECTBE

OOBHHSIEMOT0, 32 UCKITIOUEHUEM CITy4aeB, YKa3aHHBIX HIDKE B I.11. 2-5;

— C MOMEHTa BO30YX/JEHHS YrOJIOBHOIO JI€/a B OTHOIIEHUH KOHKPETHOTO
JUA;

— C MOMeHTa (PaKTHYECKOTO 3ajiep)KaHus JIMIA, TOJ03PEBAEMOTO B
COBEPIIECHUN NPECTYIUICHUS, B CIIy4asiX: KOrja UMEJINCh OCHOBAHUS JIS
3aaepkanus auna (crathd 91 VIIK P®) u korjma peann3oBaH MOpsIOK
3agepxkanus (ctates 92 VIIK P®); korma k 3aaepkaHHOMY Oblia
IPUMEHEHA MEpa IPECEUEHMs] B BHJIE 3aKIIOUYCHUS TOJ CTpPaxy B
coorBerctBuM co crateed 100 VYIIK P®; ¢ MomeHTa BpyyeHUHs
YBEIOMJIEHUS O MOJO3PEHUU B COBEPIICHHUH MPECTYIUIEHUS B MOPSAJIKE,
ycTaHoByieHHOM ctaTheit 223.1 VIIK PO;

— C MOMEHTa OOBSABICHUS JUIly, IOJ03PEBAEMOMY B COBEpIICHUU
MIPECTYIIECHUS, OCTAHOBJICHUS 0 Ha3HAYEHUU cynebHo-

HCHXHanquCKOﬁ OKCIICPTHU3BI,
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— C MOMEHTAa Hayaja OCYIIECTBIECHHS MWHBIX MEp IIPOLECCYaIbHOIO
NPUHYXACHUS WM UHBIX MPOIECCYaTbHBIX JAEHCTBUM, 3aTparuBaromInx
npasa U cBOOOBI LA, OA03PEBAEMOr0 B COBEPILIEHUH MPECTYIICHHUS;

— C MOMEHTa Hayajga OCYLIECTBICHHUS IIPOLECCYAIbHBIX JEHCTBUM,
3aTparMBalIIUX NpaBa M CBOOOABI JHIA, B OTHOIIEHUH KOTOPOIO
OPOBOJUTCS TPOBEPKA COOOIIEHUS O TMPECTYIUICHUH B TMOPSIKE,
npeaycMotrpeHHom crarber 144 YIIK PO.

Kak Buaum, nepedeHs ciayyaen, KOra aIBOKAT MOKET BCTYIIUTh B YTOJIOBHOE

JIeJI0 TOBOJIBHO IIMPOK, W OH IO3BOJSET B JIOCTaTOYHOM MeEpe OCYIIECTBISATH

3aIATY MPAB JIUIA, HYKJAOIIErocs B 3aluTe. Takou IMUPOKUN NEPEUYCHb OTBEYAET

rapaHTHPOBAaHHOMY YI'OJIOBHO-IIPOLIECCYAJIbHBIM 3aKOHOJATEIbCTBOM IIPaBy Ha
3aIUATY, JAeT BO3MOYKHOCTH IOJIHOLICHHOMU ero peanu3auu. IIpencrasisercs, 4To
aZiBOKaTa HEOOXOAMMO IPUBJIEKaTh K YYaCTHIO B YTOJIOBHOM JI€lIe€ KaK MOYKHO
paHbllle, MOCKOJIbKY 3Ta IMpolieccyanbHass gurypa crnocoOHa Oosiee CIOKOIHO,

OecrnpucTpacTHO U OOBEKTUBHO OLEHUTH CIIOKHUBUIYIOCS, HEXKEIU CaMoO JIULO,

Hy’)kjaromieecs B 3amure. OIHAaKO, KaK MOKa3bIBae€T IMPAKTUKA, K aJBOKATCKOMN

NOMOLIM IpakJaHe oOpalaercs 0ObIYHO TOJNBKO MOCE BO30YKIEHHS TPOTUB HUX

yroJIOBHOTO jena. Takas cUTyalus MpencTaBiseTcsl MpoOIeMHON — HE0OXOIUMO

HOJJHUMATh YPOBEHb JOBEPHS K JIMIAM IOpUINYECKON MPO(dheccCuu U OTHOBPEMEHHO

pa3BUBAaTh B CO3HAHUU Tpa)KJaH TO, YTO MPO(GECCHOHATBHBIA IOPHUCT, aJBOKAT,

Croco0€eH oKa3aTh UM 0oJiee TPaMOTHYIO 3aIUTY, YEM OHH CaMHu.

IOpuanyeckas moMombs aJBoOKaTa UMEET IPEUMYLIECTBO HE TOIBKO B TOM,

YTO OH IICUXOJOTHYECKU O0Jiee CITIOKOEH U CIEPkaH B OTHOLLIEHUU CYTH YTOJIOBHOTO

JieNia, KOTOpO€ MOXKET ObITh BO30YXKIEHO WM YK€ BO30YXKJAEHO MPOTHUB €ro

NOJ[3AIIUTHOIO, HO M B TOM, YTO aJBOKAT 3HAET MPABOBbIE U MOPAJIbHBIE HOPMBI,

HEOOXOJIMMBbIE JIJIS 3AILUTHI MPaB IpaXKAaHUHA, MOXKET 3aMeYaTh MPOIECCyaJbHbIE

OIIMOKA  NPEICTAaBUTENEH  IMPABOOXPAHUTEIBHBIX  OPraHOB,  OTCJIEKHUBATh

CBOEBPEMEHHOCTh MPOLECCYANIBHBIX JIEUCTBUNA, BBICTPAMBATh IT'PAMOTHYIO JINHUIO

3allUTHL.
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B nesdrenpHOCTH aJBOKaTa Ha CTaJAUM MNPEIBAPUTEIIBHOTO pPacCiIeIOBAHUS
HEMAJIOBAJKHOE 3HAYEHHWE HMMEET YCTAHOBJICHHE IICMXOJIOTMYECKOIO KOHTAKTa C
JULOM, HyXaaromuMces B 3amure. A.B. Knumuna otmedaer: «Ycrex aaBoKaTCKou
NEATENbHOCTH BO MHOIOM 3aBHCHT, B TOM YHCJIE, OT YMEHHUS pa3o0parhbCsi B
CTPYKTYPE JUYHOCTU KJIMEHTA, C MEPBBbIX JHEH OOIIEHUsS] NMPABUIBHO BBICTPOUTH
MEXJINYHOCTHBIE OTHOILLEHHSI CO CBOMM MOJI3AIIUTHBIM, a B TAJIbHEHIIIEM CO BCEMU
y4aCTHUKaMHU TIpoIlecca, HAWTH 1 KaKJOro B OTACIBHOCTH Haumbosee
yOenuTenbHbIe HE TOJNBKO JIOTHUECKUE, HO U AMOIIMOHAILHBIE apTyMEHTHI B MOJIb3Y
CBOEr0 MOJ3AIIMTHOTO, a TakXke OTpaboTaTh C KIMEHTOM IMCHUXOJIOTHYECKYIO
TaKTHUKy €ro TIOBEIEHUsS BO BpeMs CIEACTBUA M B Tpolecce CcyaeOHOro
paszouparenbctBay [11]. BrickazaHHOe MHEHHE HMEET MECTO ObITh, BElb
JNEHUCTBUTENBHO BAXXHO «HAUTH MOJIXOI» K MOA3AIIMTHOMY, YTOOBI OH JAETAIBHO
pacckasai JOCTOBEPHYIO LIENOYKY COOBITUH, KOTOPBIE IPUBEIIH €T0 K TOMY, YTO OH
NOJI03pEBAaETCd WIM YyX€ OOBUHSETCA B  COBEPIICHHH NIPECTYIUICHUS.
HeycraHoBlIeHHBII KOHTAaKT aJBOKAaTa W MOA3AIIUTHOIO MOKET NPUBECTH K
IPOTUBOPEUHUSIM B CIOBaX U JEUCTBUSAX aJIBOKATA U JIMIA, HYK/IAFOIIEroCs B 3aIIUTE,
co3/aTh CUTYyaIMIo, KOT/Ia aJBOKaT, OyAy4uu YOEKICHHBIM B MPABUILHOCTU CBOUX
JENUCTBUMN, CIIOCOOCTBYET YCYTI'YOJICHHIO MOJIOKEHHUS MOA3AIIMTHOIO, YEro HUKaK
HEJNb3sl JIONYCTUTh. B OTHOLIEHMSX aJBOKaTa M €ro IOJ3AIMTHOTO JIOJKEH
CYILIECTBOBATh MOPAJIbHBIN AJIEMEHT — JOBEPHUE.

P.B. TaxpamaHOB €M YCTAaHOBJIEHUS TICUXOJOIMYECKOrO KOHTAaKTa
aJBOKaTa C TMOA3ALIUTHBIM BHUAUT B OOECIEYEHUM AaKTHUBHOI'O ICHUXUYECKOTO
OTHOLIEHUS B IPEJCTOSIIEM OOLEHNH; CHITHH IPEe1yOeKIeHNs, HACTOPOKEHHOCTH
y JIMLa, HYXJIAIILIErocsi B 3alUTE; OOJErYeHHH MpOLEecca ICUXOJOTHYECKON
aZanTalyy MoA3amuTHoOro [5, ¢. 77].

JI1st OCyIIECTBIECHNs YCIIEINHOM 3allUTHI JIMIA, HYXIAIOLIETroCcs B 3aILUTE,
A.JleBu u A. IlaHKuH NPUBOAAT KIACCHU(PHUKALUIO TEX JIUYHOCTHBIX KayecTB,
KOTOPBIMH JTOJKCH o0Jyiafath anBokaT [17]. OHu pa3aensioT JIMYHbIC KavyecTBa
aJIBOKaTa Ha MATh IPYII: MOTHUBAI[MOHHO-IICHHOCTHBIC (Pa3BUTOE MPABOCO3HAHHME,

BBICOKHH YPOBCHDb HPaBCTBCHHOCTH, INPUHOUIINAIBHOCTD, YECTHOCTD,
21



OTBETCTBEHHOCTh, CaMOYBaXXCHHE);  IO3HABATCIIbHbIC  (BBICOKHH  YpOBEHBb
WHTEJUIEKTa, TBOPYECKOE MBIIUICHUE, HAOII0JaTeIbHOCTh, pa3BUTas MaMsITh,
pa3BHTas HWHTYUIIMS); SMOIMOHAIBHO-BOJICBBIC (BBIICPIKKA, pa3BUTAs SMIIATHS,
caMo00J1alanne, CTPECCOYCTOMYNBOCTh, YPAaBHOBEIIEHHOCTh, CAMOCTOSITEIIbHOCTD,
OpPraHM30BAaHHOCTH);  XapakTepoyiormyeckue  (ycroiumBas ®  aJieKBaTHas
CaMOOIIEHKa, HE3aBUCHUMOCTb, paboTOCTIOCOOHOCTH, ATBTPYU3M);
KOMMYHUKAaTUBHbIE (YMEHHE YCTAaHaBIMBAaTh IICUXOJOTMYECKUNA  KOHTAKT,
AKCTPABEPTUPOBAHHOCTh, OTJIIMYHBIE PUTOPHUUECKUE CIHOCOOHOCTH, TAKTUYHOCTD,
CKPOMHOCTB).

Kpome toro, JI.LA. Brenenckas u JI.I'. [IaBmoBa moamedaror, 4To aJBOKaT
JIOJDKEH 00J1a/1aTh M ONpPEACICHHOW pedeBOd KYJIbTypoil — 00JiajaTh TOYHOCTHIO
(cIOCOOHOCTHIO MOAOUPATH HYKHBIE CIIOBA B HYKHBII MOMEHT), MPaBUIbLHOCTHIO
(cmocoOHOCTH COOMIOATh MpaBUIa PYCCKOTO A3bIKA), YUCTOTOM (CTIOCOOHOCTH HE
yHOTPEOJSATh «CIOBA-MAPA3UThI») U MOHITHOCTBIO (CIIOCOOHOCTH TOBOPUTH TaK,
4TOOBI T€Os MOHUMAaIH) peun [3].

Bce paccMoTpeHHbIE BBINIE TOMOXKEHHUS HEOOXOJIMMBI ISl 3alUThI MPaB
JULA, HY>KIAIOLIErocs B 3alllUTe, HA CTAAUU IPEIBAPUTEIBHOIO PacCcieOBaHUs.

He crout 3a0biBaTh 0 TOM, YTO aJBOKAT MOXKET OKa3bIBaTh IOPUIUYECKYIO
MOMOIIb M CBHUJIETEII0 MO YroJoBHOMY jeny. OCoOEHHO 3TO akTyalbHO MpH
JIOTIPOCE CBUJETENS JO3HABATENEM WM clieoBaTesieM 00 O0CTOSTENbCTBAX,
KOTOpbI€ €My H3BECTHbI O COBEPIIEHHOM TMPECTYIUICHUH. AKTYyaJlbHOCTh
00yCJIOBJI€HA TE€M, UYTO CBHUJIETENIb HE BJIAJCET JETalbHO CUTYyalluel, CBSI3aHHOU C
paccieoBaHUEeM, HE 3HA€T HAMEPEHUN J103HaBaTels WM CIEA0BaTENs, Y KOTOPBIX
€CTh BO3MOXKHOCTh MPUMEHEHUS JABJIICHUS MO OTHOIIEHUIO K CBUAETENIO C IENbIO
NOJIyYEHNs HYKHBIX WM IIOKa3aHuWW. B CBsA3M C 3TUM, INPOBENEHHE OOIpoca
CBHUJIETENII C YyYacTHEM AaJBOKaTa C €ro CTOPOHbI JAeT CaMOMY CBHJETEINIO0
ONPECNICHHYI0 TapaHTHUI0O  OTCYTCTBUS  3JIOYMOTPEOJEHUH CO  CTOPOHBI
IpEeACTAaBUTEIIEH MPABOOXPAHUTEIBHBIX OPIaHOB.

E.IO. CanoB nmoamevaer, 4To AESATENbHOCTh aJBOKAaTa IO 3alluTe MpaB U

3aKOHHBIX HMHTEPCCOB CBHIACTCIA MOXKCET IIPOSABIIATHCA B PA3HBIX (i)OpMaXI BO-
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MIEPBBIX, B KOHCYJIHTATUBHOM, KOT/a aJBOKAT PA3bsICHACT CBUJCTEIIO €ro MpaBa u
00SI3aHHOCTH; BO-BTOPBIX, B OXPAaHUTCIBHOHM, KOrJa aJBOKAT OCYIICCTBIISACT
HEMOCPECTBCHHYIO 3alllUTy TMpaB U 3aKOHHBIX HWHTEPECOB CBUJACTEIS OT
HAPYIICHUH CO CTOPOHBI MPABOOXPAHUTEIBHBIX OPraHOB M HMHBIX YYaCTHUKOB
npolecca; B-TpeThHX, B (HOPME MOMOIIHU B peai3ailiy PaB U 3aKOHHBIX HHTEPECOB
ceunerens. E.FO. CanoB Takke yka3blBaeT Ha TO, YTO B 3aBUCHMOCTH OT TOT'O HA 4TO
HAaIlpaBJICHA 3all[UTa CBUJICTENS, aIBOKAT MOXKET OCYIIECTBIISIT JIESTEIbHOCTh KaK
OM3Kyr0 K 3amuTe (pU HEOOXOAMMOCTH 3alllUThI CBHICTENS OT MOJO03PCHHS B
COBEPILICHUU NPECTYIUICHHsI), TaK U OJIM3KYI0 K YrOJOBHOMY MpECIEIOBaHHIO (B
clydae, KOIJIa CBUJCTEIb HMEET HHTEpEC B TOM, YTOObI OBITh MPH3HAHHBIM
HIOTEPIIEBIIMM TI0 YTroJIoBHOMY aeny) [31].

Takum 00pa3oM, MOMOIIb aJBOKATa JIUILY, HYXIAIOIIEMYCsl B 3allUTe, Ha
CTaJIMU MPEBAPUTEIHHOTO PACCICIOBAHUS UMEET HE TOJNBKO IOPHIMUYECKYIO, HO U
MICUXOJIOTUYECKYI0 ~ CYIIHOCTh,  4YTO  OOYCJIOBJIEHO  OOCTOSATEIHCTBAMHU

BBaHMOI[efICTBHSI aJIBOKaTa C €ro JOBCPUTCICM.

2.2. B3aumopeicTBHe aIBOKATA ¢ IPABOOXPAHUTEIbHBIMUA OPraHAMU

Ncxons u3 mynkra 1 yactu 1 crarbu 7 @3 006 aBOKATCKOM JESATEIBHOCTH,
OTMETHUM, YTO Yy aJIBOKaTa €CTh O0S3aHHOCTh YECTHO, Pa3yMHO U JOOPOCOBECTHO
OTCTaWBaTh IpPaBa M 3aKOHHBIE MHTEPECHI JOBEPHUTENS BCEMHU HE 3aIpPEUICHHBIMU
3akoHoxarenbcTBOM Poccumiickonn denepannn cpeacrsamu. Mcexons u3 myHkra 2
yacTtu 4 crateu | @enepanpHoro 3akoHa «O CrenctBeHHOM kKoMutere Poccuiickoit
®enepanmu» ot 28.12.2010 N 403-®3, orMeruMm, 4YTO OJHOW M3 3a7ad
CleIcTBEHHOTO KOMHTETa SBISETCS 3allluTa IpaB M CBOOOJ 4YCIOBEKAa U
rpaxaanuna [40].

C ydeToMm NpUBEICHHBIX HOPM YKa)KEM, UTO LEJIbIO JEATEILHOCTH U aiBOKaTa
Y TIPAaBOOXPAHUTEIBHBIX OPTaHOB SABJIAECTCS 00ECIIEUCHUE OXPaHbI ITPaB U 3aKOHHBIX
WHTEPECOB JIMIA, XOTS B YrOJIOBHOM CYJOINPOM3BOJICTBE JIBA 3THX CyOBEKTa, B

OCHOBHOM, HaxOIATCsA Ha Pa3HbIX CTOPOHAX — aJBOKAT BBICTYIIACT Ha CTOPOHC
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3alIUTHI TIOJI03PEBAEMOr0, OOBUHIEMOTr0, MOJCYIUMOI0, a MPaBOOXPAHUTEIIbHbIE
opraibl — Ha cTOpoHe 0OBUHEeHUs. OJHAKO, YYWUTBIBAsA, YTO Y HUX OOIIas LETb
NEeSATENbHOCTH, MOKHO FOBOPUTh O HEOOXOJMMOCTH COTPYAHUYECTBA aJBOKATA U
OpeacTaBUTeNe MPaBOOXPAHUTEIBHBIX OPraHoOB JUid Haumbojiee TMONHOW U
CIIPaBENIMBOM peanu3aluy NOCTaBICHHOM Itepea HumMu nenu. Ho Bee ke He Becerna
yIaeTcsl YCTAHOBUTH COTPYIHUYECKUE OTHOLLIEHHUS, TIO3TOMY CTOUT F'OBOPUTH JIMILb
0 B3aUMO/JICVICTBUHU.

MHuenust uccienoBaTeneil pa3HaTcs B BOINPOCE TOTO, KTO UMEHHO, aJIBOKAT
WIM  CJIe[loBaTelb, JO3HaBaTelb, JODKEH TMPOSABIATb WHUIUMATUBY IS
yCTaHOBJICHHS B3auMojieiicTBus Mexay Humu [28]. [lpencraBnsercs, 4yTo Takas
MHULMATUBA J0JKHA UCXOJUTh OT aJIBOKATa, YTO BCE JK€ HE UCKITIOYAET MPOSIBJICHUE
TaKOM MHUIMATUBBI CO CTOPOHBI NPABOOXPAHUTEIBHBIX OpPraHoOB. AJIBOKATy
CIelyeT BCErjJa CTapaTbCsi WHULMUPOBATH COTPYJHUYECTBO CO CIIEAOBATEIEM,
J03HABaTeJIEM, IIOTOMY 4YTO JAESATENbHOCTh aJBOKaTa HOCUT IE€PCOHAIBbHBIN
XapakTep, a UMEHHO JIEWCTBUS aJBOKaTa HAMpPSIMYyIO BIUAIOT Ha CIPaBEIJIUBBIN
UCXO/A Jefla MU €ero MNpoQecCHOHANbHYIO penyTanuo. JlOMKHOCTHBIE JHIa
IPaBOOXPAHUTEIbHBIX OPraHOB padOTAIOT B TOCYJAapCTBEHHOW CHUCTEME, KOTOpO
JOJKHBI TOAYMHSITHCS, y HHUX €CThb HayaJdbHUKHU, C KOTOPBIMU MPUXOIUTCS
COIJIacOBBIBATH CBOIO TMIO3MIIMIO, B CBSI3W C YEM [IEPCOHAJBHBIX XapakTep
NeSATENbHOCTU BbIpakeH ciiabee. I'paMoTHass W TojHAs 3allMTa MpaB JIKLA,
HYKJAIOLEroCsl B 3aIlUTE, BaKHA JJI aJIBOKAaTa HE TOJBKO MOTOMY, YTO C 3TUM
HANpsIMYIO CBSI3aHA €ro AESTENbHOCTb, HO U MOTOMY, YTO OT 3TOrO 3aBUCHUT €ro
BO3HAarpaKJ€HUE, YEro HeNb3s CKazaThb O JOJDKHOCTHBIX JMIAx. HanaxuBaHue
B3aMMOJICHCTBHSI — MEXaHU3M, HEOOXOAUMBIN 1Tl 3D PEKTUBHOTO pacCieIOBaHUS U
CIPABEAJIMBOM OpraHU3aIMM MpoLecca coopa J0Ka3aTeNbCTB.

A.A. OpnoBa yka3bIBa€T Ha CYIIECTBOBAHHE TPEX TANOB B3aUMOJIECUCTBUS
aJIBOKaTa Co ClefoBaTelieM, JO3HABATEIeM — JIOMYCK aJBOKaTa K Y4acTHIO B JIE/E B
KauyecTBE 3alIUTHHUKA; B3aUMOJICHCTBUE MPHU BBITIOJHEHUU CIIEACTBEHHBIX M MHBIX
npollecCyallbHBIX — JIEHCTBU B XOJ€  paccleloBaHUsi  MPECTYIUICHHUS;

B3aMMO/ICHCTBHE Ha ATare OKOHYaHUS TPEABAPUTEIILHOTO paccienoBanus [23].
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B3aumoelicTBue ajgBokaTa ¢ IpaBOOXPaHUTEIbHBIMU OpraHaMU HAYUHACTCS
C MOMEHTa JIONyCKa €ro K y4acTHIO B Jielie, 3a HCKJIIOYEHUEM Cilyyas, KOorja
cienoBaTeNb,  JIO3HABaTeldb  MPOBOAST  MEPONPUATHS MO  HA3HAYCHUIO
rOCyJapCTBEHHOT O aJ[BOKATA.

OTMeuaercsi, UTO €CTh HECKOJIBKO TAKTHK, KOTOPBIX MOXET MPUAEPKUBATHCS
aJIBOKaT TPH OCYIIECTBJICHUU B3aMMOEHUCTBUS CO Clie/loBaTeeM, JI03HABaTEeIeM
[34]. OGoponuTeapbHAs TAaKTHKA 3aKIIOYACTCS B TOM, YTO aJBOKAT IOJIHOCTBIO
COTJIAIIAETCAd C BEPCHUEH CleoBaTeNsd, HE Jeias HUKAKUX MOMNpPaBOK, MPU ITOM
aBOKAT CJEAWT 3a OMMUOKaMH, JIONMYCKAaeMBIMHU CIIe/IOBaTelieM, C IEIbI0
WCIIOJIb30BAHUS UX JJISI peayin3aiuu 3amuTel. HeliTpanbHas TakTHUKa 3aKI04aeTCA
B COTPYAHUYECTBE aJBOKAaTa CO CleoBaTeleM, B IIOMCKE KOMIIPOMUCCOB,
OTCYTCTBUM KOH(JIMKTOB Ha JTane MPeJBAPUTEIILHOIO  pPacCie0BaHUs.
ATakyronias TakTHKA 3aKIIOYAeTCd B HABA3BIBAHWUU AIBOKATOM CBOMX JCHCTBUU
CJEIOBaTENl0, a4 WMEHHO, aJIBOKaT CTapaeTcsl MOCTPOUTH XOJI PaccielOBaHUs
yIOOHBIM JIJIs1 CTOPOHBI 3aIIUTHI 00Pa3oM.

HaunbGonee BepHOU mnpeacTaBisieTcss HEHUTpalibHas TaKTHKA, TaK Kak OHA
Croco0CTBYET 0€CKOH(MIUKTHOMY pa3pelieHrni0 BO3HUKAIOIINX MEXIy CTOPOHAMU
MPOTHBOPEUUM, YTO MOXKET II03BOJINTh aJBOKATy BIIQJETh 0OoJiee TOJTHOMN
uHdopMaIMelt 0 X0e pacciaeoBaHUs, a TAaKKe J1aeT HAMOOJBIITYI0 BO3MOXHOCTh
0o/100peHust cienoBaTeraeM TpeOOBaHUN aJBOKAaTa O COBEPIICHUM KaKUX-JIHOO
MPOIIECCyAIbHBIX JEHCTBUHN, HEOOXOAUMBIX JJIs 3aIUTHI TIO3AIIUTHOTO.

Yuactue agBokata NOpU  NPOU3BOJCTBE  CIEJICTBEHHBIX  JICMCTBUH
HE0O0XOIMMO, TaK KaK 3TO MO3BOJISIECT MAKCUMAJILHO 3aIIUTUTh JIUI0, HYKIAOIIEeCs
B 3amure. HenocpenacTBEeHHOE NPUCYTCTBUE aJBOKAaTa IIPU TMPOU3BOJICTBE
CJIEICTBEHHOI'0 JICUCTBUS J1aCT €My HaubOoJjiee MOJTHOE MPEICTABICHUE O HATUYUU
WIM OTCYTCTBUM HapyIIEHUM 3aKOHOAATEIhCTBA CO CTOPOHBI YYAaCTHUKOB
CJICZICTBEHHOI'O JICHCTBUSI HEXEJIU COCTABJICHHBIA ClieloBaTElIEM, J103HABAaTEIEM
IIPOTOKOJI, B KOTOPOM MOTYT OBITh HE OTPaKEHBI COBEPIICHHBIC MPOIECCYyaTbHbIE

HapyIICHUSI.
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CunraeMm HYKHBIM YKa3aTb psl IMPaBUJI, CO6J'IIO}1€HI/I€ KOTOPBIX, 110 HAIIEMY

MHCHUIO, H€O6XOI[I/IMO IJI1 Yy4aCTHA aABOKaTa:

aJIBOKAT JIOJDKEH YETKO 3HaTh HOPUAMYECKYIO CTOPOHY CIEACTBEHHBIX
NENUCTBUM, B KOTOPOM OH NPHHUMAET Y4acTHE, — OTO IO3BOIUT €MY
OTCIIEXKHUBATh 3aKOHHOCTh U TIPABUJIBHOCTH MPOU3BO/ICTBA CJIEICTBEHHOI'O
JICUCTBUSI, a TaKKe IMOMOXET CHOPMHUPOBATH BBITOAHYIO [JIsl JIMIIA,
HY’KJAIOLLErocs B 3alUTE, IPABOBYIO MMO3ULIHIO;

aJBOKaTy HEOOXOAMMO CUUTHIBaTh  HAIPAaBJICHHOCTb  JIEHCTBUI
cliefi0BaTeNsl, IOHUMATh €ro MO3ULIHUIO 10 JIETY, — 3TO IMO3BOJIUT BHIOPATh
BEPHYIO TaKTUKY NTOBEACHUS JIMLIA, HY>K/IaIOILIETOCS B 3aILUTE;

aJIBOKAT JOJKEH OBbITh JHUCUUIUIMHUPOBAHHBIM, — 3TO TIO3BOJIMT HE
MeIllaTh MPOU3BOACTBY CIEJICTBEHHOrO JEHCTBUSI 0€3 MpPaBOMEPHOIO
OCHOBAHMsI Ha 3TO;

aZBOKAaT JIOJDKEH BHUMATEIBHO CIIEIUTh 3a JIEHCTBHSIMH YYAaCTHHKOB
CIIE[ICTBEHHOI'O  JEMCTBMs, BECTU MUCBMEHHYIO 3allUCh  XOJa
CJIeICTBEHHOr0  JedcTBUs (0  (akTe mNpUMEHEHHS  aJBOKATOM
TEXHUYECKUX CPElICTB (PUKCAIMU XOJla M PE3YJIbTATOB CIIEJICTBEHHOIO
JEHCTBUSL JAOKHBI OBITh M3BELIEHBI CIENOBATENb U APYTrue YYaCTHUKH
CJIEZICTBEHHOI'O IEHCTBUSA, 3TO HEOOXOAMMO OTPa3UTh B €r0 NMPOTOKOJIE),
M0JI30BAThCSL MPABOM YKa3aHUS 3aMEYaHU B NPOTOKOJIE, a TAKXKE
IIpaBOM Ha MOJavy *ajno0, XOAaTaiCTB, €CIM 3TO HEOOXOAMMO, — 3TO

IMO3BOJIUT OCYIICCTBHUTHL BCCCTOPOHHIOIO 3aIlIUTY.

Ucxons uz mynkra S yactu 1 crateu 53 YIIK P®, MoxkHO cienath BBIBOJ, UTO

aJIBOKaT

HMCCT BO3MOXHOCTH IIPHHHMATL Y4Y4aCTHC BO BCCX CIICACTBCHHBIX

I[GﬁCTBI/IiIX, KOTOPBIC IIPOBOAATCA € YHACTHCM JIMIA, HYXXIAOIICTOCA B 3allIUTC, B

TOM YHUCJIC IIO CI'0 XOHaTaﬁCTBy NI XOHaTaﬁCTBy caMoro aJBokarta. OT,HeJIBHO B

JaHHOM IIOJIOKCHHH 3daKOHa YKA3bIBACTCSA HA Y4YaCTHC aABOKAaTa B IIPOBCACHUU

Aaorpoca. HpCI[CTaBJ'ISIeTCH, 4qTO 39TO CBA3aHO C TEM, 4YTO B XOAC HOOIIpOCa Yy

AOJDKHOCTHBIX JIMI IIPAaBOOXPAHHUTCIIbHBIX OpPraHOB C€CTb HCEIOCPCACTBCHHAA

BO3MOXHOCTb Y3HATb IMMO3UIUIO ITOJO3pPCBACMOIO, ooBuHsiemoro. Eciau oH JacT
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HENpaB/AMBBIE, YCYT'YOJSIIOUIME €ro IOJO0XKEHHE, HEMOJHble WM 00Jagaronme
WHBIMH XapaKTEPUCTUKAMU MMOKA3aHUsI, TO Y CIEICTBUA MOT'YT BO3HUKHYTh K HEMY
BONPOCHI JIMOO O HEM MOXKET CJIOXHUTbCS HETaTUBHOE IPEICTABICHHE KaK O
NPECTYITHUKE, — BCE 3TO aJBOKATy BIIOCJIEACTBUU HCIPABUTH OYAET CIOXKHO,
IO3TOMY IIPUCYTCTBME aJBOKATa IIPU IPOBEACHUM JONPOCA  BBIACICHO
3akonomateneMm. E.O. AndepoBckasi, TOBOpst 00 y4acTHH 3allIUTHUKA B TIPOBEICHUN
J0Mpoca, MOAYEPKUBAET: «3alUTHUK AKTUBHO YYacCTBYET B 3aJlaBaHUU BOIPOCOB U
NOJy4eHUH HWH(OpMAMU OT MOJ3AIIUTHOTO, B HEOOXOAMMBIM MOMEHT
Koppektupys ee» [2]. Tem cambIM, agBOKAaT CIIOCOOCH BJIMATH HAa IOKAa3aHHS
NOJ3AIIUTHOIO, HE JIOMyCKas IOPUAMYECKH BAXKHBIX JIJII CTOPOHBI OOBHHEHHMS
BBICKA3bIBAHU M.

VIIK P® 3akperuisieT HEBO3MOXKHOCTh OTKa3a B IPOU3BOACTBE J0IpOCa
CBUJETENEH, NPOU3BOJCTBE CYNEOHOW OSKCIEPTU3bl W JIPYrUX CIEICTBEHHBIX
JNEUCTBUM, €CIIA JULO, HYXJAIOWIeeCs B 3allUTe, M €ro 3alIUTHUK 3asBST
XOJJaTaCTBO 00 yCTAHOBIEHWU WMEIOIIUX 3HAYEHUE JJIA Jielna 0O0CTOATEIhCTBAX
(uactb 2 ctatbu 159 YIIK P®). Kpome sToro, cpaBautenbHo HenaBHO YIIK PO Obin
JIOTIOJTHEH TTOJIOKEHUEM O TOM, YTO 3alIUTHUKY HE MOXKET ObITh OTKa3aHO B y4aCTUHU
B CJICICTBEHHBIX JIEUCTBUSIX, MPOU3BOJUMBIX IO €ro XoAaTaiicTBy IuOO IO
XOJJaTalCTBY IMO/J03PEBAEMOr0 WJIM OOBHUHSIEMOro, 3a MCKIIOYEHHEM Ciyyas,
IpeayCMOTPpEHHOr0 4acThio TpeTbel ctathu 11 YIIK P® (korga ydacTHukam
YTOJIOBHOT'O CY/IONIPOU3BOACTBA, UX OJIM3KUM POJCTBEHHUKAM WU OJIM3KUM JIHUIAM
YIPOXKAIOT OMACHBIMU MPOTHUBONPABHBIMU JESIHUSIMU).

JlaHHOE TMIOJO0KEHUE OTpa)kaeT INPHUHIMUI COCTA3ATEIBHOCTH YTOJIOBHOTO
polrecca, TaKk KaK y aABOKara €CTb BO3MOXKHOCTB BJIMATH HA XOJ PACCIIEIOBAHUS,
TyTEeM 3asBJICHUS MTOTOOHBIX XOaTalCTB.

Kpome 3tOro, BaXXHOCTb y4dacTus 3allUTHHKA B  IPOU3BOJICTBE
MPOLIECCYANIbHBIX, B TOM YHCJIE CJIEICTBEHHBIX, IEUCTBUI 3aKOHOAATENb BHIPAXKAET
B yacTH 3 crathu 50 YIIK P®, TonkoBaHuEe KOTOpOW NPUBOAUT K BBIBOJLY O TOM, YTO
CJE0BaTENb JOJKEH OTJO0XHTh IMPOU3BOJCTBO MPOLECCYATbHOIO JCHCTBUS Ha

CPOK JI0 5 CYTOK, B CJIy4a€ €CIId 3allUTHUK HE MOXKET MPUHSATH B HEM y4acTHE.
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[TosTOoMy y 3allIUTHUKA UMEETCSI BOBMOXKHOCTh (PaKTUUECKH COpBAaTh IMIPOU3BOJICTBO
JH000r0 HEOTJIOKHOTO CIEACTBEHHOIO ICMCTBUS C YUaCTHEM JIUIA, HYKAAIOUIErocs
B 3aIlIUTE, HA OCHOBAHUHU TOT'O, YTO 3AMUTHUK HE MOXKET MPUHSITH B HEM y4acCTHE T10
KakoW-mnbo mpuuuHe. J[aHHAs BO3MOXXHOCTH OTYAaCTH HE OTBEYAET MPHUHITUITY
CIIPaBEJIJIMBOCTH, TaK KaK €CTh BEPOSITHOCTh YTPAThl JOKA3aTEIbCTB, OJHAKO B
OTMPEJIENICHHBIX CIyYasiX MO3BOJSET NOCTPOUTHh YBEPEHHYIO JIMHUIO 3aIUTHI. 3/1€Ch
ecTb mpoOiema, Ha KoTopyro ykaseiBaeT [1.B. CenenbHMKOB — ciemoBaTENiO
NPUXOAUTCS BBIOUpATh MEXKAY MPOU3BOACTBOM HEOTIOKHOIO CJIEICTBEHHOIO
JICUCTBUS U 0OECTICUeHHIE MpaBa 3allMTHUKA B ero ydactuu [32]. CiienoBaTenu varie
BCETr0 BHIOMPAIOT NIEPBOE, @ CYJIbl YACTO HE MPU3HAIOT MPOBEACHHBIE TAKUM 00pa3oM
CJICICTBEHHbIC JEHCTBUS HEAOMYCTUMBI, C TTOHUMAHUEM OTHOCSCh K CHUTYaIlUH.
OnHako Tak MPOMCXOJUT HE BCErja, HO, CTOPOHA 3alIUTHI BCE K€ MOXKET OBbITh
yIlIEMJIEHA B CBOMX MpaBax.

I1.B. CenenbHUKOB B OTHOIIEHHWH PacCMaTpUBAEMOro BOIpOca TaK¥kKe
ykasbiBaeT: «AHanu3 YIIK P® nokaspiBaer, 4To maHHOE MPaBWiIO (PaKTUUECKH HE
3HAeT MCKII0YeHUN. EAMHCTBEHHBIN ciiydail B 1OCYZeOHOM MPOU3BOJICTBE, KOTJa
CPOK OKMJIaHUA aJBOKaTa (3alllMTHHUKA) COKpAIleH, - 3TO oOeclieueHue mnpasa Ha
ydacTue aJIBoKaTa (3aluTHUKA) [IPH 3a/iepKaHuu mogo3peaemoro (4. 4 ct. 50 YIIK
P®), rae on cocrasiser 24 yaca» [32].

N3BecTHO, UTO €CTh TaKue CIEICTBEHHBIE NEUCTBUS, KOTOPhIE MOTYT OBITh
MPOBEJICHBI TOJBKO HAa OCHOBAaHWUU pelleHus cyda. Eciu aaBokaT ydacTBYyeT B
MIPOU3BOJICTBE TAKOT'O CIEACTBEHHOIO AciicTBUs (cTaThs 165 YIIK PD), To OH nmeer
npaBo NOTpeOOBAaTH OT JO3HABATENls WM CIEIOBaTelis [0 Hadajla TaKoro
CJIEJICTBEHHOT'O JICHCTBUS MPEABSIBUTH EMY JIJIsl O3HAKOMJIEHUS Cy/IeOHOE peleHue,
CeNaTh €ro KOMUIo IJI1 HYXJ aIBOKATCKON JIEATEIbHOCTH, a B Cllydae, €Clid TaKoe
cyneOHOe pelleHrne OTCYTCTBYET, aJIBOKAT BIIPaBE BO3paXKaTh MPOTHUB IMPOU3BOICTBA
JAHHOT'O CJIE€CTBEHHOT O AEHCTBHSL.

AJIBOKaTy He CIE€QyEeT XOAaTaliCTBOBATh O MPOBEICHUU TAKUX CIEACTBEHHBIX
NENCTBUN, KOTOpbIE MOT'YT coOpaTh J0Ka3aTelbCTBAa HUCKIIOUYUTEIHHO CTOPOHE

06BI/IHCHI/I$I, TaK KaK 3TUM aJIBOKAT YXYAIIWUT ITOJIOKCHUE CBOCTO JOBCPUTECIIA, YTO
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npoTuBopeduuT HopMaMm D3 00 aJBOKATCKOM JESITEIbHOCTH, — aJBOKAT IPOSBUT
HenpodeccruoHanu3M. Ecnu  agBokaT — XomaTalicTByeT O  MPOMU3BOICTBE
CJIEACTBEHHOI'O JICUCTBUS, TO OH JOJDKEH MMETh MPEAIOI0XKEHHE O TOM, YTO B
pe3ynbTaTe OyAeT moiaydeHa nH(opMalys, BRITOHAS CTOPOHE 3aIIUTHl WHAYE OH
NOCTYIIUT HEKOMIIETeHTHO. CuMTaeM, 4YTO B CIydae €CJIM CJIEAO0BaTellb WU
JI03HABaTEIb BUIST HEKOMIIETEHTHOCTh M HEMPO(ECCHOHANM3M aJBOKaTa, OHU
JOJKHBI B3sITh Ha ce0d (YHKIUMU 10 pealu3aliyd IpaBa I0J03PEBAEMOTO,
OOBHMHSIEMOT0 Ha 3alIUTy, & MUMEHHO, MOCTAaBUThb BOIPOC 00 OTBOJE aJBOKATA.
Taxoro muenus npuaep:kubaercs u I1.B. Cenenpuukos [33].

B cBsA3M €O CKa3zaHHBIM, NPHUAEPKUBAEMCS MHEHHUS, YTO 3AIIUTHUK HUMEET
MIPaBO y4acCTBOBATh B MPOU3BOJICTBE CIEACTBEHHBIX JIECHCTBUM, TPOBOAUMBIX I10 €TI0
XOJIaTalCTBY, €CJIIM TOJbKO OHM HANPABJIEHBl HAa MOJYYEHUE JOKa3aTEIbCTB CO
CTOPOHBI 3alIUTHL. YTOYHUM, YTO MNPU YYaCTHH B CIICJICTBEHHOM JICHCTBUU Y
aJBOKaTa €CTh MPABO Je1aTh 3asBICHUS IO NOPAJIKY ero nposeneHus (4. 4 cr. 166
VIIK P®), 3HaKOMUTBCS € MMPOTOKOJIOM JIAHHOTO CJICICTBEHHOTO JCUCTBUS, AeiaTh
MOJJIEXKALME BHECEHUIO B IMIPOTOKOJI 3aMEUYaHMS O €ro JIONOJHEHUN UIN YTOUHEHUH
(4. 6 ct. 166 YIIK P®), a Takxke, MOCKOIBKY aJBOKATy CJIENYET ObITh aKTUBHBIM
YYACTHUKOB  CIIEJCTBEHHOIO JEUCTBUA, TO JIOTUYHO IMPEAOCTaBUTh €MY
MOJIb30BATHCS MPaBaMH, 3aKpeIIeHHbIMU B yacTH 2 ctathk 53 YIIK PO.

CkakeM HECKOJIBKO CJIOB 00 aJBOKATCKOM PacCCIEIOBAHUM — JEATEIbHOCTH
aJBOKaTa, HAMpPABJICHHON Ha TOJy4YeHHE IOPUIUYECKH 3HAUUMOUW HHGOpMAIUU.
A.C. Canakko NuIIET, 4TO LEIb aIBOKATCKOTO PaccieloBaHus — «COOp CBEIEHHUIH,
o0ecrneunBaloIIMX BCECTOPOHHOCTh U TOJHOTY HCCIEIOBAaHUSI OOCTOATENbCTB
YTOJIOBHOTO JieNla, JIOKa3bIBAHHUE BUHOBHOCTU OOBHUHSIEMOro (MOJCYAUMOTO),
BOCCTAaHOBJICHHE HApYIICHHBIX MIPeCcTyIUIeHnEeM mpaB goBeputels» [30]. Ykazannas
1€J1b, 110 HAIIEMY MHEHUIO, SIBJISIETCS BEPHOU. AZIBOKAT B X0J1€ CBOEH JAESATEIbHOCTH
cobupaeT nHpopmaIuio, Ha KOTOpo# OyeT MoCTpOeHa HanboJIee BHITOTHAS JJISI €T0
JIOBEpUTEISl IPaBoBasi MO3UIUs. TakuM o0pa3oM, aJIBOKAT IOJKEH ObITh aKTUBHBIM
YYaCTHUKOM TPEABAPUTENILHOIO pacclieoBaHusl Jid OOecreueHusl TMpaB |

3aKOHHbBIX MHTEPECOB JIMIIA, HYXK/IaIOIICTOCs B 3aIIUTE.
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I'naBa 3 Yuacrue agBokara B Cy1e0HOM NMPOU3BO/JCTBE M0 YIOJOBHOMY

ey

3.1 YuacTune agBokara B cyje 10 YTOJIOBHOMY JeJIy

A.A. KnuivH cuuTaeT yyactue ajBoKara B CyJle «OJIHON M3 CaMbIX Ba)KHBIX
dopm paboThl agBokara B yrojoBHoMm mporecce» [10]. Takas mosuiusi BHONHE
OlpaBJlaHa, BeJlb UMEHHO Ha CyJ1eOHON CTa Uy aJBOKAT UMEET BO3MOXKHOCTD, 3HAs
TIO3UITUIO CIICACTBUS, TyTEM CBOCH JIEATEILHOCTH IOCITOCOOCTBOBATH BHIHECCHUIO
OTNPaBJATEIBLHOTO IPUTOBOPAa B OTHOIIEHWW CBOETO TIOJA3AIUTHOTO WU XKeE
BBIHECEHUIO MAaKCUMATBHO «MSTKOT0» OOBHHHUTEIHLHOTO IPUTOBOPA.

JleaTenbHOCTh agBOKaTa Ha CyAeOHOHM CTaJuu COCTOMT W3 OIpPENETICHHBIX
ATAroB:

— (opMyTUpOBKA W OTJIAIICHHUE TMO3UIMH 3aIUTHI IO YTOJOBHOMY €Ty B
Havasie cyaeOHoro 3acemanus (QopMyIHpOBaHWE TIO3UIUUA  TI0
YTOJIOBHOMY JIeNTy OOBIYHO TPOMCXOJUT eMie 0 Havala CyaeOHOro
pa30OupaTenbCTBa);

— JIOKa3bIBaHUE MO3HIIMH 3aIUTHI B X0JI¢ CYZICOHOTO CIEACTBUS HA CTaIUU
cyneOHOro pa3oupaTenbCTBa;

— 000CHOBaHUWE U 3aKPEIUICHNE TTO3UIINU B CYACOHBIX MPEHUSIX U PEIUTHKAX
cropoH [19].

3amura aJlBOKaTOM MHTEPECOB OOBHHIEMOTrO B Cy/l€ HAUMHAETCS HA caMou
NEpPBOM CTaJAWKM CyAeOHOTO TPOM3BOACTBA — HA CTAJAWHM TIOJATOTOBKH Jela K
cynebnomy 3acenanuto. Yacteio 1 crarbu 227 YIIK P® npenycMoTpeHo, 4To CyI
10 TIOCTYITUBIIEMY K HEMY JICITY MOYKET MPUHSATh, B 3aBUCUMOCTH OT 00CTOSTEIIBCTB,
OJTHO U3 TpeX PeUIeHUi: 100 O HAMPABIEHUH YTOJOBHOTO JieNia 0 MOACYTHOCTH,
700 O Ha3HAYEHUHW TMPEIBAPUTEIHHOTO CIYIIAHWS, O HA3HAYCHUH CY/IEeOHOTO
3acefaHusl. YKa3aHHOE pElIeHHE, B COOTBETCTBUHU C YaCThIO 3 YKa3aHHOM CTaThy,

pelnieHre NpUHUMAaeTcs B Cpok He mo3nHee 30 CyTOK CO JAHS TMOCTYIUICHUS
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yrOJIOBHOT'O JieJla B Cy/, a €CJIM OOBUHSIEMBbIN COAEPXKUTCS TMOJ CTpaxei, TO B
TeueHue 14 nuen.

[lo mpoch0Oe agBoKaTa CyJ BOpPAaBE MPEIOCTABUTH €MY BO3MOXHOCTH IS
JOTIOJTHUTEIBHOIO O3HAKOMIIEHHSI C MaTepuajaMy YroJIOBHOIO Jiena. JTO MpPaBO
00yCIIOBJIEHO TEM, YTO CYIIECTBYET pacIpOCTpaHEHHas MpodiieMa TOro, YTo IMpH
BbImoNTHeHUU TpeboBanuii ctathu 217 YIIK P® 06 o3HakomiieHHH OOBHHSIEMOTO U
€ro 3allUTHUKA C MaTepuaJlaMd VYroJOBHOTO Jela CJIEIOBATeNIM WA Ke
JI0O3HABATENM MOIb3YIOTCS npenoctaBieHHbIMU UM YIIK P® npaBamMu orpaHnyuTh
BpEMSI 3TOr0 O3HAKOMIICHHMSI Ha OCHOBaHUHU CyneOHOro pemieHus. torom 3Toro
ABJISIETCS Takas CHUTyalusi: TOMa YrOJIOBHOIO Ji€fla aJBOKATY NPUXOIUTCS
JIOCKOHAJIbHO U3Y4aTh YK€ HEMOCPEJICTBEHHO B CY/IE.

Ha craguu noaroToBku jiena K cy1e0HOMY 3aceqaHuIo 00s3aTeNIbHOE yUacTHE
3allUTHHUKA MPEyCMOTPEHO NPH PELUIEHUH BOMPOCOB 00 M30paHUM B OTHOLUEHUU
OOBHHSIEMOr0 MEpbl IPECEYeHHs B BHUJAE 3aj0ra, JOMAaIIHEro apecra WIH
3aKJIFOUEHUS MOJI CTPAXy MO0 O MPOAJIEHUU CPOKA JIOMAIIIHETO apecTa WM CPOKa
coZiepKaHHMsl O] CTPa)Kel Mo X0AaTalCTBY MPOKYpOpa UK IO MHUILIMATHUBE CYy/Ia, a
TAK)K€ O IPOBEICHUU MNPEABAPUTENBHOIO CIYIIAHUS IO YrOJIOBHOMY JEIy.
OOBUHSAEMBIN U €r0 3alIUTHUK JIOJKHBI OBITh U3BEILIEHBI O MECTE, JaTe U BPEMEHU
cyneOHOro 3acenanus, rae OyayT paccMaTpUBATHCS MOAOOHBIE BOMPOCHI, HE MEHEE
YeM 3a MATh CYTOK JI0 ero Havaa (dacth 4 cratbu 231 VIIK PO).

Cratps 229 VIIK P® 3akpemiser, 4To CyA MO XOAATaNUCTBY 3alllUTHUKA U
OOBHMHSIEMOT0 WJIM K€ MO COOCTBEHHOW WHULIMATHUBE IMPU HAIMYUM OCHOBAHUH,
IPETYCMOTPEHHBIX JAHHOW CTAaTheil, IPOBOAUT IPEIBAPHUTEIBHOE CIYIIAHUE B
nopsiike, ycraHoBieHHOM TnaBot 34 VIIK P®. AnBokar BhpaBe 3asBUTh
XOJaTalCTBO O NPOBEJICHUN MPEABAPUTENBHOIO CIIYIIAHUS [TOCIE O3HAKOMIIEHUS C
MarepuajaMyd YroJOBHOIO Jiela WIIM IIOCJIE HAMNpPAaBJIEHUS YrOJIOBHOIO Jela ¢
OOBHHHTEIIbHBIM 3aKJIIOYEHUEM UM OOBUHUTEIBHBIM aKTOM B CYJl B T€UCHHUE TPEX
CYTOK CO JIHA TMOJIyYeHHUsS] OOBUHSIEMBIM KOIUU OOBUHUTEIHHOTO 3aKIIOYEHUS WIH

o0BuHUTENBHOTO aKkTa (4acTh 3 crathu 229 YIIK PD).
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Cepbe3Hblii Bec Ha 3TOM cTajauM CyAeOHOro Mpoiiecca MMEET 3asiBJICHUE
3aIIUTHUKOM  XOAAaTalicTB 00 HWCKIIOYEHMHM JO0Ka3aTelabCTB. Ecimm  Takoe
XO0JIaTalCTBO 3asBJICHO, TO CY/bs BBISCHSIET Y CTOPOHBI OOBUHEHUS, UMEIOTCS JIU Y
HEE BO3PaXEHUs MPOTUB JAHHOTO XOAATalCTBa, €CJIM BO3PAXKEHUN HE HUMEETCH,
CyZlbsl YJOBJICTBOPSIET XOJATANCTBO W BBIHOCUT IOCTAHOBJIECHHUE O HA3HAUYCHUU
CyleOHOTO 3acelaHusi, €CIM OTCYTCTBYIOT HWHBIE OCHOBAaHUS JJIsi TPOBEICHHUS
npenBapurenbHoro ciaymanus. B craree 235 VIIK PO 3aduxcupoBano, d4to
3aIIUTHUK BIOpaBe 3agBUTh XOJATAaUCTBO 00 MCKIIOYEHUU U3 MEepeyHs
JI0KA3aTeIbCTB, MPEIbSABIIEMbIX B CyIeOHOM pa30upaTelbCcTBE, JH00OT0
JI0OKa3aTeNnbCTBA. B ciiyyae 3asBiaeHus XogaTalucTBa €ro KOnus nepeiacTcsi CTOPOHE
OOBUHEHHUSI B JICHb MPEJICTABICHUS XOJaTalCTBa B Cy/. 3asBsieMOe X0AaTalCTBO
00 MCKIIFOUEHHUH JTOKA3aTeNbCTBA JIOJKHO COJIepKaTh YKa3aHUS Ha:

— JI0Ka3aTeJbCTBO, 00 UCKIIOUYEHUU KOTOPOI'0 X0JJaTaCTBYET CTOPOHA;

— OCHOBaHMS I UCKIIFOUEHMS JI0KA3aTENbCTBA, NpenycMorperHsie YIIK

P®, u o6cTosTenbECTBA, 00OCHOBBIBAIOIINE X0JATACTBO.

Cynps BOpaBe JONPOCUTH CBUAETENSI U MPUOOIIUTH K YTOJIOBHOMY JENy
JOKYMEHT, YyKa3aHHbId B XojaTaiicTBe. B ciydyae eciaum cropoHa OOBUHEHUS
BO3pa)kaeT MPOTHUB MCKIIOYEHUSI JI0KA3aTeNbCTBA, CY/AbS BIPAaBE OIJIACUTH
MPOTOKOJIBI  CJIEICTBEHHBIX JCHCTBUM U WHBIE JIOKYMEHTBI, UMEIOIIUECS B
YTOJIOBHOM JieNie U (MJIH) PEeACTaBICHHbIE CTOPOHAMMU.

BaxxHO MOg4epKHYTh, YTO MPABO 3aSBIATH XOJATAHCTBO 00 HCKIIIOUECHHUH
JI0Ka3aTeIbCTB MPUHAJJICKUT U CTOPOHE OOBUHEHUS, B YACTHOCTH MPOKYPOPY, & ITO
3HAQYUT, YTO CTOPOHA 3alIUTHl M CTOPOHAa OOBUHEHHUS HAXOMAITCS B PaBHOM
MOJIOXKEHUH, a HUMEHHO, Ka)xJas W3 HUX HECET PUCK JHIIUTHCA KaKOro-JIndo
J0Ka3aTeJIbCTBA.

B cinywas 3asBneHusT aJBOKAaTOM  XojaTalicTBa 00 UCKIIOYEHUU
JIOKa3aTeIbCTBA HAa TOM OCHOBAHUH, YTO JIOKA3aTEIbCTBO OBLIO IOJIYYEHO C
Hapymenuem tpeboBanmit  YIIK P®d, Opems ompoBepkeHus JIOBOIOB,
MPEACTaBICHHBIX CTOPOHOM 3aIUTHI, JISKUT HAa TPOKYPOPE, a B OCTATBHBIX CIydasx

— Ha CTOPOHE, 3asiBUBLIEH XOAaTaUCTBO.
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Ecnu cyn npuss pemieHue 00 HUCKIIOUEHUM JO0Ka3aTelbCTBa, TO JaHHOE
JI0OKa3aTeNbCTBO TEPSET IOPUIUUYECKYIO CUITY U HE MOXKET OBITh MOJI0)KEHO B OCHOBY
OpPUTOBOpa WJIM HMHOTO CYAEOHOrO pEIICHMs, a TaKXe HCCIEOBAThC W
UCIIOJTb30BAThCS B X0/ Cy/IeOHOTO pa30MpaTeILCTBA.

AZIBOKaT BIpaBe TaKXke 3adBUTh XOJATallcTBO 00 wucTpeOOBaHUU
JIOTIOJTHUTEIIBHBIX JIOKA3aTEeNbCTB WM MpeaMeToB. Takoe XomaTalCTBO CyI
YIOBJIETBOPUT, €CJIU JAHHBIE JOKA3aTEIbCTBA U MPEAMETHl UMEIOT 3HAYCHUE IS
YTOJIOBHOTI'O JIENa.

3alIMTHUK BIIPABE B XOAE MPEABAPUTEIBHOIO CIIYIIaHUS XOAAaTaliCTBOBATh O
JIOTIPOCE B KayeCTBE CBUJIETENEH JIIOObIX JIMI, OOJaJarouIuX CBEICHUAMH 00
00CTOATENbCTBAX MPOU3BOJCTBA CJICICTBEHHBIX JCHCTBUM WM U3BATUSI U
npuOoOIIEHHUS] K YTOJIOBHOMY €Ny JOKYMEHTOB, 32 UCKJIIOUEHUEM JIUII, UMEIOIIUX
CBUJICTEIIbCKUI UMMYHUTET.

Ecnu cynpst yaoBieTBOpsieT XOJATalCTBO aJBOKaTa 00 WCKIIOUYCHUU
JI0Ka3aTeIhCTBA U MPU 3TOM Ha3HAYaeT CyjeOHOe 3ace/laHne, TO B TTIOCTAHOBJICHUH,
BBIHOCUMBIM CYZIOM MO OKOHYaHHMH MPEJIBAPUTEIBHOTO CIYIIAHHS, YKa3bIBACTCH,
KAKO€ JI0KA3aTelIbCTBO HCKIIOYAETCS M KakKhe MaTepualibl YroJIOBHOTO JIENa,
00OCHOBBIBAIOIME  HWCKIIOUEHHE  JIaHHOTO  JOKa3aTelibcTBa, HE  MOTYT
UCCJIEIOBAThCA U Orjamarhcsi B CyNeOHOM 3acelaHud M HCIOJIb30BaThCS B
MPOIECCE TOKA3hIBAHMUS.

Bo3MokHa cuTyanus, Korjia B XoJe IpeaBapuTeIbHOr0 CIyIIaHUus aJBOKaT
OpeACTaBUT CYAYy JIOKa3aTelbCTBAa TOrO, YTO B XOJ€ MPEIBAPUTEIHHOTO
paccienoBaHus B OTHOIICHUHM OOBHHSIEMOTO OBLIM JOMYIIEHBI MPOIECCYyaTbHBIC
HapylleHus. B 3Tom ciaydae agBOKAaT BIpaBe XOJATaliCTBOBATh O BO3BPAIICHUU
YTOJIOBHOTO Jiena Npokypopy. Cya MOKET MPUHATH PEIICHUH O BO3BPAILICHUH JieJia
POKYPOPY, €CIIM YCTAHOBHUT OOCTOSITENBbCTBA, MPEAYCMOTPEHHBIE cTaThei 237
VIIK PO.

AJBOKaTy clieqyeT THIATENbHO CIEAUTh 3a COOJIIOACHHEM CYIOM CPOKOB
Hayasa paz0ouparenscTBa B cyacOHoM 3acenannu. B cratbe 233 YIIK PO ykazano:

PacCMOTpPEHUE YTOJIOBHOIO Jejia B CyJIeOHOM 3aCeIaHUH JOJKHO ObITh HAYaTO HE
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no3aHee 14 CyTOK cO NHS BBIHECEHUS CYIbEH IOCTAHOBICHUS O Ha3HAYCHUU
CyleOHOro 3acelaHusi, a IO YrOJIOBHBIM JejlaM, pPacCMaTPUBAEMBbIM CYIOM C
y4aCTHEM TMPHUCSKHBIX 3acenarened, — He mno3aHee 30 CyTOK; pacCMOTpEHHE
YTOJIOBHOTO JIeNia B Cy/Ie0HOM 3ace/laHny HE MOXKET ObITh Ha4aTo paHee 7 CyTOK CO
JHSA Bpy4YeHUsT OOBHMHAEMOMY KOMUU OOBUHHUTEIBHOIO 3aKJIIOYEHUS WJIU
OOBUHUTENBHOTO akTa. HapymieHue cynoM MpoIecCyalbHBIX CPOKOB SIBISETCS
CYLIECTBEHHBIM  HApyLICHUEM, IIO3BOJISIIOIIMM  BIIOCJIEACTBUM  OTMEHUTH
BBIHECEHHBIN CYZOM ITPUTOBOP.

[IpenBapuTenbHOE CAYIIAHUE MOXKET OKOHUUTHCS MMPEKPALLIEHUE YTOJIOBHOTO
Jiea WIK yTOJI0BHOIO MPECIEI0BAHMS, B TOM YHCIIE U 10 XOIaTalCTBY 3allIMTHUKA
00 3TOM.

Cornacno craree 239 YIIK P® B cinydasix, npe1yCMOTPEHHBIX ITyHKTaMH 3-
6 yactu 1, yactbto 2 crarbu 24 YIIK P® — ocHOBaHMsl O0TKaza B BO30YXKICHUU
YTOJIOBHOTO JI€JIa WX MPEKPAIIEHUS YTOJIOBHOTO Aena, — U IMyHKTaMu 3-6 dactu 1
cratbu 27 YIIK P® — ocHOBaHMs IpeKpalleHus YroJOBHOIO MpPECile0BaHus, — a
TaK)Ke B Cllydae OTKaza MPOKypopa OT OOBUHEHHS B IMOPSJKE, YCTAaHOBJICHHOM
yactu 7 ctatbu 246 YIIK P®, cynbs BBIHOCHT MOCTAHOBIEHUE O MPEKpalleHUU
YTOJIOBHOTO Jefia. AJBOKAT MOXET TaKXKe XOJaTaliCTBOBAaTh O NPEKpalICHUU
YTOJIOBHOTO Ji€Jla IPY HAJIMYMKM OCHOBAHUM, MpeayCcMOTpeHHbIX cTtaTheil 25 VIIK
P® — npu npumupenuu cropoH, —u 28 YIIK PO — npu Hanuuuu pakra 1eaTeabHOro
pacKasiHus.

Konus mocTaHOBIEHHsS O NPEKPAIEHWH YTOJIOBHOTO J€Ja HaIpaBIISIETCS
IPOKYpOpYy, a TaKKe BPYYaeTcs JIMIYy, B OTHOLICHHM KOTOPOr0 NPEKPALIECHO
YTOJIOBHOE IIPECIECA0BAHNE, U MOTEPIIEBIIEMY B T€UEHUE MATH CYTOK CO JHSA €ro
BbIHEeceHUs (dacTh 4 cratbu 239 VIIK PO).

[Ipunumas ygactue B CyJeOHOM 3aceaHuH, aJBOKAT 00s3aTeIbHO JTOJHKECH
NOMHUTh O TMpPHUHIMIAX CyaeOHOro paszOupaTelbcTBa W HOpMax IIpaBa,
PErYIUPYIOIIUX  TOPANIOK  MpoOBeleHusi  cyaeOHoro 3acemanus. JloOble
npoleccyalibHble HApYIIEHUSI YBEIMYUBATh IIAHC HA MOCIEAYIoIIee 00KaaoBaHue

IIPUTOBOPA.
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B coorBerctBum co crarbeii 244 YIIK PO B cynebHOM 3acelaHuyd CTOPOHBI
OOBUHEHHUSI U 3alIUTHI MOJIL3YIOTCS PaBHBIMU IMpaBaMH Ha 3asBJICHHE OTBOJIOB U
XOJIaTaliCTB, NPEICTABICHUE JO0KA3aTeNbCTB, YyYacTHE B HX HUCCIEIOBAHUH,
BBICTYIUIEHUE B CY/1EOHBIX MPEHUSIX, PACCMOTPEHUE UHBIX BOIPOCOB, BO3HUKAIOIIIUX
B XO7Ie Cy/1eO0HOTO pa30upaTenbCTBa.

Cynpsi HE BIIpaBe OTpaHWYMBATH aJBOKAaTa B BBIOOpE CIIOCOOOB 3aIUTHI
CBOETO MO3AIUTHOTO B Cy/Ie0HOM 3acenanuH (TJIaBHOE, YTOOBI IEHCTBHS aJJBOKaTa
HE TIPOTUBOPEUUIIN 3aKOHY).

B coorBerctBuu co crarbeir 248 VIIK P® 3amMTHUK MOJACYIUMOTO
YYaCTBYET B UCCIIEAOBAHUM JOKA3aTEIbCTB, 3asBIIAET XOJAaTalCTBa, U3JIAraeT Cyay
CBOE€ MHEHHE IO CYIIECTBY OOBUHEHHUS U €0 JOKA3aHHOCTH, 00 00CTOATENhCTBAX,
CMATYAIOIINX HaKa3aHue NOJACYAMMOr0 WM ONpPaBIbIBAIOIIMX €ro, O Mepe
HaKa3aHMs, a TaKXKe MO JPYTMM BOIpPOCaM, BO3HUKAIONIUM B XOJ€ CYAEOHOTO
pazouparenbCTBa.

B xome cynebHOro ciencTBus ajBoKaT UMEET HE TOJIBKO YKa3aHHBIC BBIIIIE
npaBa, HO U HECET OOSI3aHHOCTU — MO0 HEPA3TJIALIEHUIO TOJNYYCHHBIX B XOJI€
NPEBAPUTEIBLHOTO PACCIIEIOBAHMS JAHHBIX (€CM OH ObUI MPEAYyNpexIeH O
HEJOMYCTUMOCTH PAa3rJIallieHus1) U MO 0053aTeIbHOMY OCYIIECTBICHHUIO 3aIlUThI
nojacyaumoro. OaHAKO BTOpas YyKa3aHHas OOS3aHHOCTh BbBI3BIBAET CIOPHI B
HAYYHBIX Kpyrax, — OJHU CYHMTAIOT €¢ NpaBoOM, a Jpyrue ooOsi3aHHOCTHIO [19].
[Tonaraem, 4TO OCYIIECTBJICHHE 3AIUThI MOJCYAUMOIO SIBISETCS OO0SI3aHHOCTHIO
aJlBOKaTa, TIOCKOJIbKY aJIBOKaT OCYIIECTBJISIET CBOK  JCATEIbHOCTh Ha
npodeccHoHaIbHON OCHOBE W 3allliTa OJHO W3 OCHOBHBIX HANPABJICHHUHA €To
NEeSATENbHOCTH.

HesBka anBokara B cye0HOE 3aceiaHue, IpU OTCYTCTBUU BO3MOKHOCTH €T0
3aMEHbI, BJICYET OTJIOKEHHE Cy/eOHOTrOo pazOupaTelbcTBa. 3aMeHa Ke aJBOKaTa
IPOU3BOJUTCS B COOTBETCTBUU € YacThio 3 cratbu 50 YIIK P®. B ciyyae 3ameHbl
aZBOKaTa CyJ MpPEeAOCTaBIs€T HOBOMY AaJBOKAaTy BpeMsS Uil O3HAKOMJIEHHUS C
MaTepuallaMd YrOJOBHOTO Jiela U TMOATOTOBKM K YYacTUIO B CyJIeOHOM

pazouparenbcTBE. 3aMeHa aJBOKaTa HE BIIEUET 3a COOOM MOBTOPEHHS JCHCTBUIA,
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KOTOpbI€ K TOMY BpEeMEHHU ObUIM COBEpIIeHbl B cyae. HoBBIM ajBoKar BIpaBe
X0JJaTaliCTBOBATh O MOBTOPEHUU JOMPOCOB CBHUJIETENEH, MOTEPIEBIINX, SKCIEPTOB
MO0 UHBIX CyIEOHBIX JE€HCTBHMA.

AJBOKaTy BaXHO MOMHHTH O TOM, YTO CyaeOHOE pa3OupaTeabCTBO HMMEET
npeneiabl, — TMPOBOAUTCS TOJNHKO B OTHOIIEHWHW OOBHHSEMOTO U JIMIIL II0
NPEeIbSBICHHOMY €My OOBHHEHHIO. l3MeHeHue OOBUHEHUS B CyAeOHOM
pa3OupaTeNbCcTBE BO3MOXKHO TOJBKO €CIIM OTUM HE YXYIIIAeTCs TOJOKEHUE
NOJCYIMMOT0 M HE HapyllaeTcs €ro npaBo Ha 3amury. Kak mpumep ykaxem
clenyronee: B XoJe CylneOHOro 3aceqaHus MPOKYpOp 3asiBUI XOJATaHCTBO O
nepekBanuUKaIug 1eMCTBUM 0OBUHSIEMOr0 Ha OoJiee TsHKKYH0 ctathio YK P® mo
CpPaBHEHMIO C 00O3HAYEHHOW B OOBUHHUTEIBHOM 3aKIIOUECHHH, — CYJ JOJIKEH
OTKJIOHUTb TaKoe XoaaraiicTBo. Kpome Toro, CymecTByroT Olpeaese€HHbIE PEAEIIbl
JOITYCTUMOTI'O TOBEJEHUS 3allMTHUKA, KOTOPbIE OOYCIOBJIEHBI PACCMOTPEHHBIMU
BBIIIIE TPABOBBIMU M MOPAJIbHBIMU aclieKTaMu. Tak, BBIXOJIOM 3a MPEIEibl CIeTyeT
CUMTATh COBEPIICHUE aJ[BOKATOM IPABOHAPYIIECHHUS, HAPYIIEHUE aJBOKATOM
HPABUIT STUKH; HapyIIeHHE ColaabHbIX HOpM [20].

AJIBOKaTy CieayeT CIEAWTh 32 TeM, YTOOBI €ro MoA3alIUTHBIN COOIOaT
NOPSAZIOK B CyA€OHOM 3acelaHuM, TaK KaK €ro HapylleHUE BJIEYET HEraTHUBHBIE
MOCJIEJICTBUSA BIUIOTh JO YAAJCHUs M3 3ajia CyJqeOHOro 3acefaHusi U JEHEKHOIro
B3bICKaHMsI. TakUM HETaTUBHBIM MOCIEACTBUSM MOXET OBITh MOJBEPTHYT U CaM
aJIBOKaT, — CyZeOHOe 3aceJaHue MOXKET OTJIO0KEHO C COOOIICHUEM B aJBOKATCKYIO
najary O HapylIeHWU aJIBOKATOM MOpSAKa B CyleOHOM 3acCelaHHH, YTO MOXKET
NOBJICYb IPUMEHEHHE K a/IBOKaTy Mep Bo3aericTus [10].

Ha cragumn cyaeOHOro ciueacTBusi aABOKaT BIIpaBe NEpe HayajioM J0Ipoca
MOJICYIUMOTO 3asIBUTh CY]ly, UTO MOJICYJUMBIN OyJI€T OTBEYATh TOJIBKO Ha BOMPOCHI
CTOPOHBI 3aIlUTHI, UTHOPUPYS BOMPOCH CTOPOHBI 00BUHEHHS. YIIK P® He
COIEpPKUT 3alpeTa Ha NPUMEHEHHE TaKOM TAaKTUKHA 3alluThl, a 3HAYUT €ro
UCIT0JIb30BaHUE MTPABOMEPHO.

Oco0eHHOCTH €CTh M TMpHU AOIpOoce aaBokaTtoMm cBuiereneid. [Ipu mompoce

CBUACTCIIA CO CTOPOHBI 3alIMTHLI, AJBOKATy 3aJdBaTb YTOYHAIOIIMUC U
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KOHKPETHU3HUPYIONTUE BOMPOCHI, KOTOPHIE HABEAYT CBUICTENS Ha Jady TaKHUX
MOKA3aHWK, KOTOpPBhIE IOMOTYT YCTaHOBHTh HEBHHOBHOCTH TOJCYIMMOTO WIIH
JI0Ka3aTh HEMPABWIbHYIO KBATHU(PUKAIMIO IEHCTBHA TOJICYAUMOTO CJIEICTBHEM
(mo3nanueM). Ecnu ke amBoKat BEAET JOMPOC CBUIETENSI CO CTOPOHBI OOBHHEHUS,
TO eMy He0OXOIUMO TOAPOOHO BBISICHUTH BCE JCTAIM W HIOAHCHI TEX COOBITHH,
CBUJIETEIEM KOTOPBIX CTaj ATOT 4eloBeK. [loMrMMO mompocoB cBUIETENEH B Cy/e
JIOTIPAIITUBAIOTCS TTOTEPIICBIINE, WX MPEACTABUTENH, YKCIEPThI, UHBIE YYaCTHUKHU
YTrOJIOBHOT'O CY/IOTIPOU3BOICTBA.

B cnyuae, ecnu B xo/1€ Cy/1€0HOTO CIIEJICTBUS CTOPOHA OOBUHEHHUS JOITYCKAeT
HENpaBOMEpHbIE JEHCTBUSA, TO aJBOKAT BIpPaBe 3asBIATH MPOTECThl (OHU MOTYT
OBITH C/ETaHbl KaK B YCTHOM, TaK U B MUCbMEHHOH ¢opme). [IporecThl agBokara
JOJKHBI OBITh 3a()UKCUPOBAHBI CYAbEH M BHECEHBI B MPOTOKON CYIEOHOTO
3ace/laHusl.

VYyacTue B MPEeHUAX — BaXKHAS M camasi CIOXKHAs 4acTh PabOThI aJBOKaTa B
cyne6Hom 3acemanud. CIOXHOCTh 3aKIIOYACTCS] B TOM, YTO TPAKTHYECKU
HEBO3MOXHO 3apaHee IMOATOTOBUTH BBICTYIUICHHE B MPEHUSIX B OKOHYATEIHHOM
Bujie (B 9TOM OTJIMYHE OT PEYU B OOBSACHCHMSX), BEIb OHO JIOJKHO YYHMTHIBATH
CKa3aHHOE JPYTUMH JIMIIAMH, YYACTBYIOLIMMU B JI€lie, B UX OOBSICHEHUSIX, a TAKKE
pe3ynbTaThl UCCIENOBAaHUSA  JOKA3aTeNbCTB, 3aKIIOYEHHE NPOKypopa WIH
NpeACTaBUTEN IMYyOJMYHOW BJIACTH, €CIM OHU Y4YacTBYIOT B CyJIeOHOM
pazOupaTenbcTBe. BRICTyIUIeHHe aiBoKaTa B MPEHUSX OCIOXKHSIETCS TEM, YTO B
CyZeOHOM pa30upaTebCTBE MOTYT IMOSBUTHCSI HOBBIE TOBOJIBI CTOPOHBI OOBUHEHUS,
a TaKkKe BO3PAKCHHUS TPOTHUB JIOKA3ATEIHCTBEHHOW CWJIBI TPEACTaBICHHBIX
JIOKYMEHTOB, TIOKa3aHWW CBUICTENS WIM WHBIX MaTepuanoB. Bce 3T MOMEHTHI
aZBOKAT JIOJDKEH YYWTHIBATh IS TOTO, YTOOBI JOKa3aTh HECOCTOATEIHHOCTH
OOBHHEHMUS.

Kpowme Toro, cyabs, HCMIOIB3Ysl CBOE MTOJIHOMOYHKE 33/1aBaTh BOMPOC B JTHOOOM
MOMEHT BBICTYIUICHHS, MOXET TMpEephIBaTh aJ[BOKaTa B XOJI€ €ro BBICTYIUICHUS,
3a/1aBaTh BOIIPOCHI O TeX OOCTOSITENLCTBAX, KOTOpPHIE aJBOKAT €Il HE YyCHel

3aTPOHYTh, TPEOOBATh HEMEIJIEHHO ITOKA3aTh ONPENEIEHHBIN JOKYMEHT, — BCE 3TO
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MO>KET HETaTUBHO OTPA3UTHCS Ha MOJHOTE, ICHOCTH U apTYMEHTUPOBAHHOCTH PEYU
aaBokaTa. JIydimnM pemieHueM JaHHOW MpoOJieMbl SIBISETCSA MOATOTOBKA TE3UCOB
BBICTYIJICHUSI. Takue Te3UChl MOMOTYT aJJBOKATy ONPEAEIUTh, O YEM €IlIe HE OBbLIO
CKa3aHO, O YEM CKa3aHO HE JIOCTATOYHO MOJHO.
Peub agBokaTa B Cy/1I€OHBIX MPEHUSX UMEET HECKOJIBKO LIETIEH:
— TIOMOYb CyJly YCTAHOBHUTHb HWCTHHY IO J€ITYy M BBIHECTH CIIPaBEIJIUBBIN
pUTrOBOD;
— TIOABEPrHYTh KPUTHUKE M OMNPOBEPrHYTH JOKAa3aTeNbCTBA CTOPOHBI
OOBHHEHMUS,
— TPEACTaBUTh apTyMEHTHUPOBAHHBIE PEUICHHS BOMPOCOB, YKa3aHHBIX B
nyHkTax 1-6 wactu 1 crarem 299 VIIK PO [21].
3aBeplIaoTCsl NPEHUs CTOPOH peIulMKamMH. Peruimka — BO3MOXXHOCTb
HOJIBECTH UTOT BCEMY CKa3aHHOMY B CyA€OHOM 3ace/laHuu U 00paTUTh BHUMaHUE
CyOpM Ha T€ OOCTOATENbCTBA M JIOKA3aTENbCTBA, KOTOPBHIE MOATBEPKIAIOT
000CHOBAaHHOCTD MO3UIIUU 3alIUTHI. Peruka J0/KHA yYUTHIBATh BHICKA3aHHBIC B
OpeHHusIX JOBOJABI APYrMX JIMI, Y4acTByromux B jene. He pexomengyercs
UCIOJIb30BaTh PEIUIMKY JJIsi TOBTOPHOTO MPOU3HECEHHUS PEUH, YKE MTPO3BYUABILIEH
B IIPEHUSX.
Taxum oOpa3om, afBOKaT B CyZe MO YrOJIOBHOMY /€Ny JOJKEH T'PaMOTHO,
OOBEKTUBHO M apryMEHTUPOBAHO OTCTAaWBaTh IPABOBYIO TO3HUIIMIO CTOPOHBI
3aIUTHI, U1 4ero He0OX0JUMbI 3HAHHUE MOJI0KEHU I 3aKOHA, HABBIKU ITPOU3HECEHUS

peun, BJIaJCHUC IICUXOJIOIrHYCCKUMU IIPUCMAMU.

3.2. YuacTHe aIBOKATa NP UCIOJHEHUH NPUTOBOPa

@3 00 aIBOKATCKOM AEATENbHOCTH JIOMYCKAET yyacTue aJJBOKaTa B KayeCTBE
NpeACTaBUTENS JOBEPUTENS MPU UCIOIHEHUU YTOJOBHOTO Haka3zaHWs (IIYHKT 9
yactu 2 crtatbu 2). [Ipu 3TOM OoTMedaeTcs, 4TO BONPOC O CTATyce aJiBOKaTa Ha
JAHHOW CTaJuM JI0 KOHIIAa HE PEIIeH — OJHU YYEHbIE CUWUTAIOT aJBOKAaTa

NpEACTaBUTENIEM OCYXKISHHOTO, JApyrue — ero 3amuTHukoM [4, c. 65].
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PaccmoTpenue agBokata Kak MpeAcTaBUTENs] 00YCIOBIEHO MOHUMAHUEM 3alUThI
KaK JeSITeIbHOCTH, OOYyCIIOBIMBAaeMOM HanuuueM oOBUHEHUsA. COOTBETCTBEHHO,
eciii OOBMHEHHMS HET, TO W 3alluTa He TpeOyeTcs, MOATOMY aJBOKAaT SBISETCS
TOJILKO TPEICTaBUTENEM, KOTOPBIM MPU3BAH OOECMEUUTh MOJHYIO PEaTu3alUio
IIPaB OCYXKJIEHHOTO OT UX MOTCHUUAIBHOTO HAPYLICHUS CO CTOPOHBI APYTUX JIUII.
VYuensble, puAepKUBAIOIINECS POTUBOIOI0KHBIX B3IJISI0B, CYHUTAIOT, UTO 3aIUTa
HE 3aBUCUT OT HalW4usi OOBUHEHHS, ATO KOMIUIEKC MeEp, HAmpaBlIEHHBIH Ha
OKa3aHUE€ HOPUANYECKONW TMOMOIIM HYXKIAIIUMCA B HEW JuuaM. Y4uThIBas
TPAKTOBKY IOHATHS «3aIIUTHUK», NpuBeAcHHYIO0 B yacTu | crateu 49 VIIK PO,
YKa)K€M, 4YTO 3alllUTHUKY CBOMCTBEHEH IMIUPOKUM CHEKTP MAESATEIbHOCTH IO
YTOJIOBHOMY JI€ly, a4 TaK KaK B Kaue€CTBE 3AIIIMTHUKOB BBICTYMAIOT aJIBOKATHI, TO
aJ[BOKAT HA CTaJUU UCIIOJHEHHUS MPUTOBOPA SIBJISIETCS 3aALIUTHUKOM OCYXIEHHOTO,
HECMOTps Ha TO, 4ro 4actb | crarem 49 VIIK P® ynomuHaer TOJIBKO
I0/T03PEBAEMOT0 MJIM OOBHHSIEMOTO.

B nayke npennaraercs cnenytomas popmymupoBka gactu 1 crateu 49 YIIK
P®: «3amuTHUK - JUI0, OCYHIECTBISAIONIEE B YCTAHOBJIEHHOM HACTOSIIUM
KonekcoMm mopssike 3aiuTy mpaB U UHTEPECOB MOA03PEBAEMBIX U OOBHHSIEMBIX U
OKa3bIBAIOIIEE MM IOPUJIUYECKYIO MOMOIIb IMPU MPOU3BOACTBE IO YrOJOBHOMY
JeNy, 3alUTy IPaB U UHTEPECOB OCYKIEHHOTO U OKa3bIBAIOIIEE UM IOPUIUYECKYIO
HIOMOIIIb ITPH PEIIICHUH BOIPOCOB, CBSI3aHHBIX C UCIOJHEHUEM MpUrosopay [8].

Tem He Menee, @3 00 aIBOKATCKOH JESITEILHOCTH B JAHHOM KOHTEKCTE
aneuiupyeT TEPMHHOM «IIPEACTaBUTENbY», UYTO HEMOJHO OTpakaeT MacmTad
JeSATebHOCTU aIBOKATa MPU UCIIOTHEHUHU IPUTOBOPA, TaK KakK, K IPUMEPY, B CIy4ae
BBIHECEHHUSI HECTPaBEMJIMBOTO MPUTOBOpa aJBOKAaTy OyAeT HEOOXOAMMO €ro
00XanoBaTh, NMPUHUMATh MEPHl K CMATYCHUIO HAKa3aHUS M TOMY TOJ00HBIE
JIEHCTBUSA, a 3TO, HEMOCPEJACTBEHHO, MPECTABIsAECT COOONH MMEHHO 3alUTy IpaB
OCYKIEHHOT 0.

[IpaBo OCyX JEHHBIX K JMIICHUIO CBOOOJABI Ha MOJYyYECHHUE HOPUAMYECKOMN
MOMOIIM 33aKPEIUIEHO B 4acTU 4 cTaThu 89 YTOJIOBHO-UCHOJHUTEIBHOTO KOJIEKCa

Poccuiickon ®@enepanun: «/liisg nonydeHuss FOPUAAYECKON IIOMOIIU OCYKICHHBIM
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NPEIOCTaBISAIOTCS CBUJAHUS C aJIBOKATAMU WJIM UHBIMU JIMLIAMH, UMEIOIIMMU MPaBO
HAa OKa3aHUWE [OPUAMYECKOW TOoMouM, 0e3 OrpaHu4eHuss HX Yucia
IPOAOJKUTENBHOCTBIO A0 YeThIpeX 4acoB. [10 3adBlI€eHNIO OCYKI€HHOT'O CBUIAHMS
C aJIBOKaTOM IPEIOCTABISAIOTCS HA€IUHE, BHE MPEENIOB CIABIIIMMOCTH TPETHUX JIULL
1 0e3 MpUMEHEHHs TEXHUYECKUX CpeAcTB npocinymuBanus» [37]. Kpome Toro, Ha
BO3MOKHOCTh y4YacTHsl aJBOKaTa Ha CTaJWW HMCIOJHEHHS MPUTOBOPA YKA3bIBAET
yacTh 4 cratbu 399 VIIK P®: «OcyXaeHHBIN MOXKET OCYIIECTBISATh CBOM MPABa C
MIOMOIIIBIO aJIBOKATa.

Ananu3 nonoxenuit paznena «Mcnonnenue npuropopay YIIK P® npuBogut
K BBIBOJY O TOM, YTO HauOoJiee aKTyaJlbHbIM BOIIPOCOM, CBSI3AHHBIM C yYacCTHEM
aJIBOKaTa OCYKJIEHHOI0, SIBJIAETCS cllaboe OTPAKEHUE B 3aKOHE MPOIECCYATbHOIO
NopsAJIKa y4acTHsl aJBOKATa OCYKJEHHOI'O0 Ha CTaJMHM HMCIOJHEHHUS NPHUrOBOpPA.
PerynupoBanue ydwacTusi ajBoKara Ha JaHHOW CTaJWM COAEPKUTCA JHIIb B
ynomsaHyTor yactu 4 cratbu 399 VIIK P®, uro sBnsgercd SBHBIM yIyLIEHUEM
3akoHoxaarens. B wactu 1 crateu 399 VIIK PO aaBokar npsiMo HE MOMMEHOBAH B
KAaueCTBE JIUIA, KOTOPOE BIPABE MHULIMMPOBATH Pa3peIICHUE BOIPOCOB, CBI3aHHBIX
C MCTIOJHEHHEM MPUTOBOPA, B CYJI€, XOTS y4acTHE aJ[BOKaTa, KaK 3alllUTHUKA, a HE
TOJIBKO JIMIIb TPEACTABUTENSI MHTEPECOB OCYKAEHHOIO, SIBISIETCS CBOErO poja
rapaHTuei CoOJIIOJICHUS] TIPaB U 3aKOHHBIX HMHTEPECOB OCYXAeHHOro. Yacte 2
cratbu 399 VIIK PO, orceuras k yactu | 3TOM CcTaThu, pErJaMEHTHPYET, YTO
yKa3aHHbIC JIMLA JIOJDKHBI OBITh M3BEILEHBI O JaTe, BPEMEHU U MECTE Cy/eOHOro
3aceanus He no3aHee 14 cyTok 70 AHs CyeOHOro 3ace/lanus, YTO AAeT 3aKOHHOE
OCHOBAHME JIJI1 HE U3BELIEHNUS aJIBOKaTa, YTO HEAOIYCTUMO. Y Ka3zaHHas npodiema
NOJHUMAETCs, K mpumepy, B padbore A.W. Pommonosa [29, c. 59-60]. ITnenym
BepxoBuoro Cyna Poccuiickoit denepannu B cBoeMm lloctanoBienun oOpatui
BHHMAaHUE CYJIOB Ha TO, YTO BOMPOCHI, CBSI3aHHBIE C HWCIIOJIHEHUEM MPUTOBOPA,
MOTYT paccMaTpUBaThCS CYIOM II0 XOAATaWCTBY aJBOKAaTa, OJIHAKO JaHHOE
noctaHoBieHue aatupyercss 2011 rogom, U 3Ta pekoMeHAanus A0 CUX MOp HE

Hamia 3akpericane B YIIK PO [27]. B 399 cratee YIIK P® nHeobxommmo
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3aKpEIUICHUE TMPOLECCYyAIbHBIX MOMEHTOB y4acTHd aJIBOKara Ha CTaJuu
VCIIOJTHEHUS IPUTOBOPA, @ UMEHHO:

— HeoOxoaumo nononHuTh yacth 1 cratbu 399 VIIK moanyHkTOM 7: «110
XONATaWCTBY  aJBOKara». YTOYHEHHME TMPO  aJABOKATa HMMEHHO
OCY>KJIEHHOT'O TpeJjlaraeTcsi He yKa3bIBaTh, YTOOBI MOSBUIOCH 3aKOHHOE
OCHOBAaHHME YydYacTHUE€ aJBOKaTa JIIOOOr0 Yy4YaCTHUKAa YTrOJIOBHOIO
CYZOITPOU3BOJICTBA;

— Heobxomumo 3akpenuts B YIIK PO MomeHT Hadanma ydacTusl agBoKaTa
IIpU pa3penieHu BOMPOCOB, CBA3aHHBIX C UCIIOJHEHUEM MPUTOBOpaA, UM,
K IIPUMEPY, MOXKET OBITh MOMEHT 3aTparuBaHusl HHTEPECOB OCYKIASHHOTO
WM MOMEHT BO30YXKJIEHHsI MPOU3BOACTBA IO Pa3pelICHUs] BOIMPOCOB,
CBSI3aHHBIX C UCIIOJHEHUEM MPUTOBOPA.

CyliecTBYET CIOKHOCTh C TEM, UTO HAYaJIbHUKHU CJICICTBEHHBIX U30JIATOPOB

U UCIPABUTEIbHBIX YUPEKIECHUN OTKA3bIBAIOT aJBOKAaTaM B CBUJAHUAX C
OCYXKJI€HHBIMH, YTO MPEMSATCTBYET MOJHOLEHHOMY BBIMOJHEHUIO aJIBOKATOM €ro
pabotsl. [Ipu ueM, Takoil 0TKa3 OOBIYHO CBSI3aH C HE3HAHHWEM OTKa3bIBAIOIIUMU
numaMu HopM 3akoHa [36]. [IpencraBisiercss HEOOXOIUMBIM KECTKUI KOHTPOJIb 3a
COOTBETCTBHEM JIOJHKHOCTHBIX JIUIl HEOOXOAMMOM JJIsi CTY>KOBI KBamu(UKAIUK, a
TaKke oOpalleHne 0co00ro BHUMAHHS CTYASHTOB-IOPUCTOB Ha B3aMMOJICHCTBHE
JOJDKHOCTHBIX JIMIl M aJBOKATOB NPU HM3YYEHUM MPOIECCYAbHBIX MUCHIUIUIMH B
BBICIITUX 00Pa30BaTEIbHBIX YUPEIKICHHSIX.

AnBokara, ucxoiada w3 nyHkra 9 gactu 1 crareum 53 VIIK P®, Bnpase
y4acTBOBaTh B CYACOHBIX 3aCEIaHMSIX, B paMKaX KOTOPBIX CYyJlbsl paccMaTpHUBaET
BOIIPOCHI, CBSI3aHHBIE C UCTIOJIHEHUEM MTPUTOBOPA.

MOXXHO BBIIEIWUTh TPU HANPABICHUA JCATEIBHOCTA aJBOKaTa IIpHU
VCIIOJIHEHUH TPUTOBOPA:

— YCTaHOBJICHHE, UCCIICAOBAHUE U OIleHKA (DAKTOB, MPSMO HE CBA3AHHBIX C

00CTOATENbCTBAMM TPECTYIUIEHUST W BBIHECEHHBIM IPUTOBOPOB, HO
npenycMoTpeHHbix YIIK P®, koTopble MOMKHBI pEUIAThCS B CTaWU

ucnosHeHus npurosopa (cratbs 397 YIIK PD);
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— YCTAHOBJICHHE MMEIONIUX 3HAYEHUE JJISl CIPaBEUIMBOCTH BHIHECEHHOTO
PUTOBOpa OOCTOSITEILCTB: yCTpAaHEHHWE HETOYHOCTEH MPUTOBODA,
pelnieHre Bompoca 00 OCBOOOXKIEHMM OT HakKa3aHUs, CMSTUYCHUS
HaKa3aHWs BCJIEACTBUE W3JaHUS YrOJOBHOTO 3aKOHAa, WMEIOLIETO
obpatnHyro cuy (cratbu 398, 400 YIIK PD);

— YCTaHOBJICHHE TOPS/IKA MCIOJHEHUS MPUTOBOPA, €CIU MUMEIOTCS WHbIC

HEWCIIOTHEHHBIE TPUTOBOPHI [34].

NHunmupoBaTh pacCMOTPEHHE JTI000T0 U3 BOIIPOCOB, PETIAMEHTHPOBAHHBIX
cratbsiMu 397, 398, 400 YIIK P®,0 MmoxkeT OCyXJI€HHBIH, a ClieIoBaTEIbHO, U €Tr0
aJIBOKAT.

ABOKaT B HEOOXOAMMBIX CJIydasXx MMEET BO3MOXHOCTh OKa3aHMUS
OCYX/ICHHOMY IOPUIUYECKOM MOMOIIM B COCTABJIICHUH KaKOT0-11M00 X0/1aTaliCcTBa U
a4l KOHCYJIbTAIMU O IpaBe OCYXKIECHHOTO Ha OOpallleHHe C XOAaTaHCTBOM K
aIMUHUCTpALIMM YUPEXKIAEHUS WIM OpraHa, UCIIOJHSIONIEr0 Haka3zaHue, JIM0O B
HaJyIeXaIIui cy 1, ucxoas u3 Tpedosanuii ctateit 396, 400 YIIK POD.

Bce Bompockl, mnojiexaniue pacCMOTPEHHIO Ha CTaAuU MCIOJHEHUS
PUTOBOpPA, MOJIEKAT YCIOBHOMY pa3/iefieHHIo Ha ABe Kateropuu: «[lo3uTuBHbIE —
CIIOCOOHBIC TIOBJICYh YJIYUIIEHHWE TIOJOXKEHHSI OCYXICHHOro (Hampumep, O
NPUMEHEHUM  HOBOTO  YrOJIOBHOTO  3aKOHA  YIYYIIAIOLIEr0  MOJOKEHUE
OCYXJICHHOT'0) ¥ HETaTUBHBIE — CIIOCOOHBIE YXYJIIUTH MOJIOKEHUE OCYKIECHHOTO
(HarpuMep 00 OTMEHE YCIIOBHOTO OCYXKIEHUS WU 3aMEHE HCTIPABUTEIbHBIX padoT
auieHueM cBooobl)» [39].

B Hayke ormeuaercs: «Posb 3aliUTBl B OCYIIECTBICHUM 3a1a4 CTAJAWU
UCIIOJIHEHUS TIPUTOBOpPA BBIPAXKAETCS B TOM, UTO OHA, MPEXKJE BCEro, SBIISICTCS
CpPEACTBOM, METOJIOM peallu3allvu MPaB U UHTEPECOB OCYKAEHHOTO» [9, c. 387].

DTO BhIpa)kK€HUE TOYHO YKa3bIBAE€T HA POJIb aJBOKATOB B pacCMaTpUBAEMO
CTaJIMH, TaK KaK OCYXJEHHBbIE MOTYT UCHBITHIBATh NICUXOJIOTHUECKOE BO3ICHCTBUE
1ocjie BBIHECEHUS B OTHOIIEHWM HHUX OOBHHHUTEIBHOIO MPUTOBOpa H, Kak

CJIICACTBUC, OBITH HE B COCTOSTHUU OTCTOSITH CBOU IIpaBa.
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K ToMy ke, ypOBEHb NpaBOBOW TI'PAMOTHOCTH TpaKaH HE MOXET OBITh
npodecCHOHATBHBIM, TIOATOMY FOPUINYECKast IIOMOIIb UM HEOOXOIuMa.

IOpunndeckas momomp ajgBOKaTa Ha pacCMaTpUBAEMOW CTAJWH B IEIIOM
MIPOSIBIIIETCS B CIAEAYIOIMIMX MOMEHTAX: aHAJIN3 Cy/IeOHOM MPAKTUKH IO UMEIOITUM
IOPUANYECKOE 3HAYCHHE B KOHKPETHOW CHUTYyaIlMd BONpPOCaM Kak TOTO Cyza, B
KOTOPOM TIPEJCTOMT PACCMOTPEHHE TAaKHUX BOMPOCOB, TaK M OOIIEPOCCHUCKOMN
CyneOHOM TPAKTUKH; COOMpaHHEe M IOATOTOBKAa HEOOXOIMMBIX JIOKYMEHTOB;
dbopMHUpOBaHUE TMPABOBOM TMO3MIMU [0 JIEAy C YYETOM BCEX OOCTOSITCIIHLCTB
KOHKPETHOTO JIejIa M CII0YKUBIIEHCS Cy1IcOHOM MPAaKTUKN; B3aUMOJICHCTBHUE C CYJIOM
¥ JIOJDKHOCTHBIMHM JUIIaMU (TOJa4a XOJaTaliCTB, COCTABJIICHHE BO3pa)KCHUE,
IIPE/ICTABIICHUE HHTEPECOB OCYKICHHOTO B CY/IE).

B memoM, IeATelbHOCTh aJBOKATa-3alllUTHHKA HA CTAJHM HMCIOJHCHUS
IPUTOBOPA Pa3HOOOpa3Ha, YTO MOAYECPKUBACT €€ 3HAYMMOCTh M BAYKHOCTb.

[Ipodeccuonanvuas ropuaMYecKass TIOMOINb aJBOKaTa CIIOCOOCTBYET

YCTPAHEHUIO HAPYLICHUM MPaB U 3aKOHHBIX UHTEPECOB OCYXIEHHOTO.
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3akiodyeHue

IIpoBeneHHOE HCCiIeNOBAHUE TPUBENO K CIEAYIOIIUM BbIBOJAM:

Bo-nepBbIX, HOPMBI, PErYIUPYIOIINAE ACATEIBHOCTh aBOKaTa B YIrOJOBHOM
cynorpousBojctBe coaepxkarcs B YIIK PD, @3 06 agBokaTckoi JesATEILHOCTH,
otuactu B YUK P®, a taxxke B crienuansHoM akT — Konekce npodeccnoHanibHON
stuku ajBokata. YIIK P® copepkut kak OCHOBHBIE MMOJOKEHUS, KacaroUIuecs
NEATEIbHOCTA aJIBOKaTa B YIOJOBHOM CYAOINPOM3BOJACTBE, TaK M YETKHE,
KOHKPETHBIE YKa3aHHUSI.

Bo-BTophIX,  IpolecCyalbHBIM  CTAaTyC  aJBOKaTa B  YIOJIOBHOM
cynornpousBojctBe omnpeaenser psagom crare YIIK PO u @3 06 agBokarckoi
nesTenbHOCTU. Tak, cpeu MOJTHOMOYUHN aJBOKaTa €CTh BO3MOKHOCTh COOUpaTh U
MPEACTABIATh JOKa3aTenbCcTBA B ycTaHOBIEHHOM YIIK P® mopsake, mpaso
y4aCTBOBaTh B IPOM3BOJCTBE CIEACTBEHHBIX IECUCTBUM, ITPABO O3HAKOMIICHUS C
IPOLIECCYAIbHBIMU  IOKYMEHTaMU (IIPOTOKOJIaMH, TIOCTAHOBIICHUSIMH), IPaBO
ydacTus B CyIeOHBIX 3acedaHusiX, a Cpeau OOs3aHHOCTEH — He pasrjamiarh
uHPOpPMAIINIO, TOTYYEHHYI0O MM OT €ro MOJ3alllUTHOTO MPU OCYIIECTBICHUU
aJIBOKATCKOM JeATETLHOCTH, HE OTKA3bIBAThCSl OT MPUHITON Ha CeOs 3aIlUTHI.

B-TpeTbux, HpaBCTBEHHAass OCHOBa JEATEILHOCTH aJBOKaTa OOYCIOBJIEHA
HEOOXOJUMOCTbIO  YBOKEHUST  4Y€CTM W JOCTOMHCTBA  MOJ3AIUTHOTO,
HEBO3MOYKHOCTBIO JICHCTBOBATh BOIPEKM 3aKOHHBIM HWHTEPECAM JIOBEPUTEIIS,
OKa3bIBaTh €My IOPUJIMYECKYI0 TIOMOIb, PYKOBOACTBYSICh COOOpaKEHUSIMU
COOCTBEHHOW BBITOJIbI, OE3HPABCTBEHHHIMM HWHTEpPECAMU WJIH HaXOMISICh IO
BO3JICMCTBUEM JABJIEHWS W3BHE, CO3JAHUEM JIOBEPUTEIBHBIX OTHOIIEHUN C
MOA3AIIUTHBIM.

B-ueTBepThIX, B XOJ€ MPEABAPUTEIBHOIO PACCIENOBAHUS a/IBOKAT BIIPaBE
NPUHUMATh YYaCTHE B XOJI€ CJEACTBEHHBIX JEHCTBUM, TOrJa y HEro €cTh
BO3MOXHOCTh JIMYHO YOEIUTbCS B 3aKOHHOCTH IMPOBOJMMBIX IMPOIIECCYaTbHBIX
NEUCTBUM. AJIBOKAT MOXKET OKa3blBaTh HOPUIWYECKYIO TIOMOIIb HE TOJBKO
M0/103pEBAEMOMY WU OOBUHSEMOMY, HO U TIOTEPIEBIIEMY, TPAKIAHCKOMY UCTILY.
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B-miaTeIX, aaBOKaT JIOJDKEH YETKO 3HATh FOPHJIWYECKYIO CTOPOHY
CJICICTBEHHBIX JICHCTBUI, €My HEOOXOJIUMO CUUTHIBATh HANIPABICHHOCTh ICUCTBUMN
clemoBaTens, IMOHWUMATh  €ro  MO3WIUI0 1O  Jely, HYXHO  OBITh
JTUCITUTUTHHUPOBAHHBIM, HY’)KHO BHUMATEIHHO CIEAUTH 32 ICHCTBUSIMH YIaCTHHUKOB
CIIEICTBEHHOTO JCHCTBUS, BECTH MHCHMEHHYIO 3alUCh XOJAa CJEIACTBEHHOTO
JICHCTBUS, TOJIb30BATHCA MPABOM YKa3aHUS 3aMEYaHUil B TMPOTOKOJE, a TaKKe
IIPaBOM Ha Mojady ’ajio0, X0AaTaiCTB, €CIIU 3TO HEOOXOIUMO.

B-1ecThix, B Cyzie aIBOKAT JTOJPKEH YE€TKO U apTyMEHTHUPOBAHO BbICKA3bIBATh
CBOIO TTO3UIIMIO 110 YT'OJIOBHOMY JI€NY, a B CyZI€OHON peur MocIeI0BaTeIbHO, TOUYHO
U yOeIUTeIbHO OTCTauBaTh €e.

B-cenpMbIX, Ha CTaguu HWCIIOJHEHHUS IPUTOBOpPA aaBOKAT CTPEMHTCS K
YCTPAHCHUIO HETOYHOCTEH TPUTOBOpa W THITACTCS YIYYIIATH ITOJIOKEHUE
ocyxaeHHoro. [loMumo 3TOro Ha CTaAWM WCTIOJIHEHUS MPHUTOBOpPA TaKKE €CTh
BONIPOCHI, pelIaeMble CyIOM, W aJBOKaTy HE0O0X0omuMo mMpodhecCHOHATBHO
BBICKA3bIBaTh CBOC MHEHHE 110 HUM.

HaubGonee axrtyanbHON mpoOiaemMoil sBisercs cinaboe 3aKOHOJATEIbHOE
pEeryJIMpoBaHKUE IMPOIECCYaJbHOTO CTaTyca aJBOKaTa Ha CTaJud HCIOJHEHUS
npuroBopa. Pemenue nanHoi mpo6yeMbl BUIUTCA B gonoiiHeHuu ctatbu 399 YIIK
P® cBsi3aHHBIMU C J1€ATEIBHOCTHIO aJIBOKATa HA 3TOM CTA/IUU MOJIOKEHHUSIMHU.

Takum oOpa3om, JeATETHPHOCTh aBOKAaTa B YI'OJIOBHOM CYAOIPON3BOJICTBE
pEeTryIMpyeTcss KaK TPaBOBBIMH, TaK W COIHMAJBHBIMH HOpPMaMH, COOJIOJICHUE
KOTOPBIX TIO3BOJISIET €My (hOpPMHPOBATH MPABWIBHYIO TMO3UIUIO IO YTOJIOBHOMY

aeny 1 6e30muO0YHO OTCTauBAaTh MPaBa CBOETO MOI3AIUTHOTO.
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