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AHHOTAIMSA

AKTYyaJlbHOCTh Pa0OThI: JIMYHbIE HEUMMYIECTBEHHbIE Ojara Bcerjga ObUIM
OOBEKTOM MPHUCTAJIBLHOTO BHUMAHUS YYEHbIX. V3MEHEHus ke B TIpakJaHCKOM
3aKOHOJATEIBCTBE JAJIO €lle Ooblle BO3MOKHOCTEH I uccienosarenei. Tak,
00CTOSITEIBHOE HM3YyYEHHE CTaJ0 BO3MOYKHO B OTHOIICHHHM Pa3jIUYHbIX BHJIOB
JUYHBIX HEUMYIIECTBEHHBIX Ojar, HX [OHSTHS, COJEp)KaHus, a TaKKe
IOPUINYECKUX PU3HAKOB.

Ilenp  paboTel -  TPOBECTH  KOMIUIEKCHBI  aHamu3  JIMYHBIX
HEMMYIIIECTBEHHBIX OJIar B POCCUMCKOM IPakIaHCKOM IPaBe.

JUIs 9TOro ONpeAeIAroTCs CAEAYIONINE 3a1a4u:

1) paccMOTpeTh Ompe/eieHUe MOHITUS JTHYHBIX HEUMYIIECTBEHHBIX OJar
KaK OOBEKTOB IPAKJIAHCKUX IPAaB;

2) M3Y4YHUTh COOTHOIICHUE TOHITUHN «JIMYHBIC HEUMYIICCTBCHHBIC OJlara» u
«HEeMaTepHualibHbIe OJsiaray;

3) yCTaHOBUTH MPABOBOE PETYIUPOBAHKE JIMYHBIX HEUMYIIIECTBEHHBIX OJIar.

OOBEKTOM UCCIEIOBaHMS SIBISIETCS CHCTEMa IPa)JIaHCKO-IIPABOBBIX
OTHOUIEHUI B 00JACTH JINYHBIX HEMMYIIIECTBEHHBIX OJIar.

[IpeameToM WHCClIEIOBAaHUSL BBICTYNAIOT HOPMBI, 3aKPEIUISIIONINE BUbI
JMYHBIX HEMMYUIECTBEHHBIX OJar B pPOCCUIICKOM Ipa’kJJaHCKOM IIpaBe.

Metononorus UCCIIEJOBAHHUS Mpe/ICTaBIICHA JUATIEKTUYECKUM,
UCTOPUYECKHM, CUCTEMHBIM,  JIOTUKO-IOPUIUYECKUM U CTPYKTYPHO-
(YHKIIMOHAJIBHBIM aHAJIU30M.

[Ipu Hanmucanuu pabOTHl OBUIM MCMOJIB30BAHBI: HOPMATHUBHbBIE IMPABOBHIE
aKThl, yueOHasi U CHelHalibHas JIUTEepaTypa, MaTepuasbl IOPUINYECKON MPaKTUKH.

Bcero ucnonb3oBano 56 ncrounnkoB. O6bem paboTsl coctaBui 40 cTpaHuLl.



3

OI'JIABJIEHUE

BBEJIEHHE. ... oo e 4
I'VTABA 1. OBHIAA XAPAKTEPUCTUKA HWHCTUTYTA JIMYHBIX
HEMMVYIIECTBEHHBIX BJIAT' B POCCHMCKOM TI'PAXKJIAHCKOM

1.1. OmnpexneneHre NOHATHS JIMYHBIX HEUMYIIECTBEHHBIX Ojlar Kak OOBEKTOB
TPAKITAHCKIX TIPAB. . .t e eueteeentteenatte e attee et ee et e e ettt e et e e et e e eteeeanaeeennaens 6
1.2. CooTHollleHWE TOHATHH  «IMYHBIE HEUMYIIECTBEHHbIE Onara» W
CHEMATEPHAITBHBIC OJTATAM . .« . e vt eneenteateeeteteeneeeeete et e enieneesne e e e e e en D
['JTABA 2. [IPABOBOE PEI'YJIMPOBAHUE JIMUHbIX
HEVUMVYILHECTBEHHBIX BIIATL ... ..o, 17
2.1. JluuHple HeUMYyIIECTBEHHbIE Oyiara, oOecreunBarone (HU3NIECKOE
(33 ) WO (00 %517 (17515 (0165 & S 17
2.2. Jlnunble HEMMYIIECTBEHHBbIC Onara, 00eCrevYMBarONINe WHAWBHIYAIN3AIHIO
B30 1 (01 ¥ RN 21
2.3. JluyHble HEUMMyIlIECTBEHHblE Omara, o0OeCNneYMBaKOIUe aBTOHOMMIO
R0 0515 (0101 1 Z SO PO PPPPPTPPR 27
SBAKITHOUEHUE. . ... e, 32
CIIMCOK UCITOJIb3YEMOM JIUTEPATYPBL.........ooiiiiiiiieiieieee e 35



4

BBEJAEHHUE

Kapnunanpabie  W3MEHEHHWS B CONMAIBHO-DKOHOMHYECKOW  KU3HH
rocynapcTBa, Obud 00yCHOBIEHBI mepexoaoM Poccuiickoit denmepanmmuu K
PBIHOYHBIM OTHOMICHUSAM. OO0s3aTEIBHBIM W HEOOXOIWMBIM YCIOBHEM KU3HU
pa3BUTOrO OOIlecTBa MpU3HAeTCs 3a00Ta O Ojare KaXAoro rpakJaHWHA, 4To,
HECOMHEHHO, TpeOyeT yCHUJICHHWE MpaBOBOW 3allWTHl, B TOM YHCIE, 3allUThI
HEMMYIIIECTBEHHBIX OJIar JIMYHOCTH.

JInuHbple HEMMYIIIECTBEHHBIC OJjiara Bcerja ObUTM OOBEKTOM IPHUCTAIBLHOTO
BHUMAaHWS yYEHBIX. VI3MEHEHHs k€ B TPaKIAHCKOM 3aKOHOJATEILCTBE JIAJI0 €Il
OOJBIIIE BO3MOXKHOCTEH sl mccaenoBareneidl. Tak, 0OCTOATEIbHOE H3y4YEHHUE
CTaJI0 BO3MOXXKHO B OTHOIICHWH PA3IUYHBIX BUIOB JIMYHBIX HEUMYIECTBEHHBIX
OJar, UX OHATHS, COJIEPIKAHMS, a TAKKE FOPUINIECKUX TTPU3HAKOB.

OOBEKTOM UCCIENOBaHUS SBISETCA CHCTEMa TPaxIaHCKO-TIPABOBBIX
OTHOIIEHUH B 00JIACTH JIMYHBIX HEUMYIIIECTBEHHBIX OJ1ar.

[IpeameToM WCCIIEOBAHUS BBICTYNAIOT HOPMBI, 3aKPEIUISIOIINE BHUIBI
JUYHBIX HEMMYIIIECTBEHHBIX OJIar B POCCUHUCKOM IPaKJaHCKOM TpaBe.

Ilemr  paboThl -  TPOBECTH  KOMIUIGKCHBIM  aHAMW3  JIMYHBIX
HEMMYIIECTBEHHBIX OJIar B POCCHICKOM TPa)kIaHCKOM IIpaBe.

J1J1st 5TOTO OMpENEIOTCS CIEAYIONINE 3a0aun:

1) paccMOTpeThb OmNpejaeiicHUE MOHSATHS JIMYHBIX HEHMYIIECTBEHHBIX OJjiar
KaK 00BEKTOB IPAKIAHCKUX TPAaB;

2) U3y4uTh COOTHOIICHUE TMOHATHHA «JIMYHbIC HEMMYIIECCTBCHHbIC Ojaray u
«HeMaTepualbHble OJaray;

3) yCTaHOBHUTH MPABOBOE PETYIUPOBAHKE JTMYHBIX HEUMYIIIECTBEHHBIX OJIar.

MeTtonmonorus UCCIICTIOBAHUS Mpe/ICTaBJICHA TUATICKTHYCCKUM,
HUCTOPUYECKUM, CUCTEMHBIM, JIOTUKO-IOPUTUTIECKUM u CTPYKTYPHO-
(GYHKIIMOHATBEHBIM aHAJTA30M.

TeopeTtnueckyro 6a3y MCCIEOBaHHUS COCTABUIIM TPY/IbI TAKUX aBTOPOB Kak:

AbGpamoBa E.H., ABepuenko H.H., Anenunna K.U., baitrymesa HO.B., bakaesa



5

N.B., beno B.A., bepe3un /I.A., bornanos E.B., bpreuiea H., byaskosa T.II.,
I'mymkoBa H.U., Tony6e K.U., JIxamanynunoB P.A., JIpoOwimeBckas T.B.,
Epemenko B.W., 3axapos /[.H., Kazanues B.U., Kapnos B.II., Kapromkuun C.B.,
Kepumos /I.A., KoxeBuna E.B., Kpacasuukona JI.O., Kynpsasues B.H., Maneuna
M.H., Hessroguna E.JI., Hoxpuna M.JL., I1lanekuna T.H., [Tapsiruna H.H., [Iyxan
H., CaBenbeB A.U., CepreeB A. Il., CurnuxoBa JILb., Taraitnazapos III.T.,
TemunkoBa H.A. Tumemnion P.I1., Toncroii FO.K., Toncras E.B., ®ueiimun E.A. u
Ap.

HopmatuBhasi 0a3a wucciemoBanusi mpenacraBieHa Kouctutynueit PO,
['paxganckum koaekcoM P® u uHbIMH efepanbHbIMU 3aKOHAMU. DMIUPHYECKON
0a30i1 KcclieoBaHUs MOCITYKWIH MaTepraibl CyAeOHON TPAKTUKH.

Ctpyktypa paboThl TpeJCTaBlieHa BBEJCHHEM, JIByMs  TJlaBaMH,
noApa3eJICHHBIMU Ha TSATh NaparpadoB, 3aKII0OUEHUEM U CIIUCKOM UCIOJIb3yeMOM

JUTEPATYPHI.
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I''TABA 1. OBIIIAA XAPAKTEPUCTUKA HHCTUTYTA JIMYHbBIX
HEMMYUECTBEHHBIX BJIAT
B POCCUMCKOM I'PAXKJIAHCKOM ITPABE

1.1. Onpeneneﬂne MOHATHSA JUYHBIX HCUMYIIIECTBCHHBIX 0J1ar Kak

00bEKTOB IrpakaaHCKHuX IpaB

OmHOM W3 aKTyallbHBIX MPOOJEM COBPEMEHHOTO TPakIaHCKOTO TpaBa,
SBJISIETCS MPOOJIeMa ONpEeIeICHUs TTOHATHS JTUYHBIX HEMMYIIIECTBEHHBIX OJiar Kak
O0BEKTOB TpakgaHCKuX TmpaB. Creayer OTMETHUTh, YTO TPAIUWIMOHHO B
JUTEPATYpPe HCIONB3YIOTCSA TaKHWe IOHATHUS KaK «UMYIIECTBEHHBIC IIpaBa» H
«JIMYHBIE HEMMYIIECTBEHHBIC mMpaBay. [Ipu 3Tom oOpamaer Ha ceOs BHUMaHHUE
MPAKTUIECKU MTOJTHOE OTCYTCTBHE YIOTPEOICHHS KaK B 3aKOHOAATEIIbCTBE, TaK U B
HAay4YHBIX HCCIICIOBAHUAX TaKOIO0 TEPMHHA KaK <«IMYHBIC HEHMYIIECTBEHHBIC
Omara». Mpl mojaraeM, 4To JJIs IIeJeH HACTOSIIEr0 MCCIICIOBAHUS TEPMHUHBI
(JIMYHBIC HEWMYIIICCTBEHHBIC Ojlara» M <«JIMYHBIC HEUMYIICCTBCHHBIC ITpaBay
MOT'YT OBITh UCIIOJIB30BaHbI KaK TOXK/ICCTBEHHBIE.

[IpaBa rpakmaH, BO3HUKAIONIME B OTHOIICHWW HEMaTepHAIbHBIX OJar,
NPUHATO  HA3bIBaTh  JIMYHBIMH  HEWMYIICCTBEHHBIMH  TpaBaMu. JIMdHBIC
HEUMYIIIECTBEHHbIE TIpaBa ObUIM OOBEKTOM MPUCTAIHPHOTO BHHUMAaHHUS YYCHBIX.
OpHako, 0 HACTOSIIETO BPEMEHH B TCOPHUU HE CJIOXKUIICSA €AUHBIA TOIAXOJ K
OTIPEJICIICHUIO TOHATHS JIMYHBIX HEUMYIIECTBEHHBIX TIpaB, B KOTOPOM
COJZIEPKATUCH ObI €T0 CYIIIECTBEHHBIC YEPTHI.

[To MHEHHUIO OJTHUX, «JTMYHOEC HEMMYIIIECTBEHHOE MPABO - 3TO CyOBEKTHBHOE
paBo, BO3HUKAIOIIEE 0 MOBOAY OJiar, JIMIEHHBIX YKOHOMHYECKOTO COMIEepKAHUS,
TECHO CBSI3aHHOC C JMYHOCTBIO W BBITIOJIHSIONIEE POJb IPABOBOTO CPEACTBA
obecricueHuss JTUYHOM  cdeppl, uUMemIEe  CcrenudUUecKue  OCHOBAHHS

1
BO3HUKHOBCHHUA, H3MCHCHHA M IIPCKPALLICHUI) . I[pyrI/IMI/I I[O6aBJ'I$IeTC$I, qTo

! lxamanyuuos P.A. TToHsTHE 1 IPH3HAKK HEMATEPHANBHBIX OJIAl M JIMYHBIX HEUMYIICCTBEHHBIX npas // BusHec B
3aKOHE. DKOHOMMKO-IopuAnUecKui xxypHai. 2016. Ne 5. C. 176.
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«JIMYHOE HEUMYIIIECTBEHHOE MPaBO KaK CyObEKTUBHOE MPABO, HOCUT aOCOJIFOTHBIM
XapakTep, MPEAOCTaBIISIET BO3MOXKHOCTH YAOBJIECTBOPEHUS HEUMYILIECTBEHHOIO
MHTEPECA, HE UMEIOIIET0 SKBUBAIICHTA U UHAUBHUIY AJTU3UPYIOIIETO JTHIHOCTBY .

T.B. JIpoOsimieBckasi 0OTMEUYaeT, 4TO JIMYHOEC HEUMYIIIECTBEHHOE IPaBO 3TO
«IOpUIAYECKH OOCCTICUCHHAasi Mepa BO3MOXKHOTO TIOBEICHHs JuIla B cdepax
bu3ugecKoro 6JaromoNydus, HANBUIYATU3AINA U ABTOHOMUN JIMYHOCTHY .

JInuHbple HEMMYIIECTBEHHBbIE IIpaBa, o MHeHWro T.H. IlambkuHou, 31O
«CYOBCKTHUBHBIC TIPaBa, BO3HUKAIOIIME IO TOBOMY HEMaTepUAIbHBIX OJyiar, He
MOJUICKAIUE 3aMEHE HWMYIIECTBCHHBIM HKBHUBAJIECHTOM, TECHO CBS3aHHBIE C
JUYHOCTBIO WX o0najaTens, HamnpaBJCHHbIE Ha BBHIABICHUE, PAa3BUTHUE €rO
WHJMBUAYALHOCTH, IPEJOCTABISAIONINE CYOBEKTY BO3MOKHOCTh CAMOCTOSITEIIEHO
OTpENeNIUTh M BHIOpPATh B COOTBETCTBHU C aBTOHOMHEH €ro BOJIM BapHaHTHI
MOBEJICHUSI W HMEIOIKE Clelu(pUYeCKue OCHOBAHHUS BO3HUKHOBEHUSI U
nperameHH;I>>4.

M.H. ManenHa cuuTaer, 4TO <«JIMYHbIE HEHUMYIIECTBEHHBIC ITpaBa 3TO
CyObEKTHUBHBIC TpaBa, BO3HHUKAIOIIUE MO TMOBOJY HEMaTepUaJbHBIX OJjiar WU
pE3yJbTaTOB HWHTEJUICKTYaJbHOM JACATEIBHOCTH, HE MOJIEKAIIUE TOYHOU
JICHE)KHOM  OLICHKE, TECHO CBSI3aHHBIE C JIMYHOCTBIO  YIIPABOMOYEHHOTO,
HAMpaBJICHHBbIC HA BBIABICHUE W PA3BUTHUE €r0 HWHAWUBHUAYAIBHOCTH, HUMEIOUINEC
creniupuIecKrie OCHOBaHUS BO3HUKHOBEHUS U nperameHHﬂ»s.

[Ipu3HaKyu TUYHBIX HEUMYIIECTBEHHBIX MTPAB 3TO YEPThI, XaPAKTEPUIYIOIIUE
cnenuuKy JHWYHBIX HEUMYIIECTBEHHBIX TIpaB, KOTOpas OOYCIOBJIEHA TECHOU
CBSI3BIO C 0OBEKTOM - HEMATEePUAIBHBIMU OJIaTaMHU.

1) JWYHBIC HEUMYIIECTBEHHBIC IIpaBa HE MOIYT OTYYXKAAThbCSA, - HH

IMPUHYAUTCIIBHO U HU I[O6pOBOJ'IBHO, HH ITIOCTOSIHHO U HU BPCMCHHO, - HOCHUTCIICM

? Cutmxosa JIB. JInunble HeMMyIIECTBEHHbIE MpaBa opHmdeckux i / FOpummaeckuii mup. 2015. Ne 11. C. 28.
3 lpo6simesckas T. B. JInunble HEMMYIIIECTBEHHBIE IPaBa MPAXIAH U X IPakIaHCKO-TIPABOBAs 3aIIUTA.
Mownorpadus. Kpacuosipck, 2001. C. 25.

* Hanbkuua T.H. JludHble HEMMYIIECTBEHHbIE IPABA U HEMATEPUATBHBIE O/1ara B TPaKIAHCKOM M CEMCHHOM IpaBe
Poccuiickoii dexeparyy 1poOIeMbl TCOPHUHU U IIPAKTUKHU: aBTOped. HC. ... KaH[. 1opua. Hayk. M., 2009. C. 8.

® Manenna M.H. JInumble HeHMyIECTBEHHBIE PABA IPAX/IAH: OHATHE, OCYIIECTBICHHE 1 3aIIUTA: aBTOPed. [HC.
J-pa ... ropuf. Hayk. M., 1997. C. 32.
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JAHHBIX MpaB U (WIM) TEeperaBaTbCcsl APYTMM JIMIIAM, YTO KAaTETOPUYECKU HE
MpEJIONaraeT yqacTHe JaHHBIX IPAB B TPAXKIAHCKOM 060poTe’,

2) NUYHBIC HEMMYIICCTBCHHBIC MMEIOT CBOSH 3aJiayucii MHIMBHYaJTN3aIIHIO
JMYHOCTH.  HEecOMHEHHO, HMMYIECTBEHHBIMH  MpaBaMH  TaKXKe  MOXET
OCYILIECTBIISITECA MHJMBHAyalu3alus JIMYHOCTHU, OJIHAKO HEUMYIIECTBEHHbIC
npaBa HMMEIOT MPUOPUTET MpU UHAUBUAYyanu3auuu. [Ipu MOMOIIM JUYHBIX
HEMMYIIIECTBEHHBIX MpaBa OXpaHsAETCS CaMOOBITHOCTh M CBOEOOpa3ue CcyObeKTa
npasa.

3) JIMYHBIC HEUMYIICCTBEHHBbIC IIpaBa HE MMEIOT HKOHOMHYECKOTO
COJIEpKaHusl, TO €CTh (PaKTUUYECKH HE MPEACTABIACTCS BO3MOXKHBIM OINPEICTUTh
CTOMMOCTh YKa3aHHBIX IpPaB, a COOTBETCTBEHHO W OJjar, KOTOpbIC SIBISIOTCS UX
00BEKTOM, B JICHE)KHOM SKBUBAJICHTE.

4) 1O CTENEeHW ONPEACIICHHOCTH JIMYHbIC HEHMYIICCTBCHHBIC IIpaBa
OTHOCATCA K aOCOJIOTHBIM IpaBaM, T.€. BCE OCTaJbHBIC SIBIISIIOTCS HOCUTEISIMHU
00s13aHHOCTH HE MPEMSATCTBOBATH MX HOCUTEIIO B OCYIIECTBICHUU COOCTBEHHOTO
npaBa. B ciydyae HapyuieHusi mpaBa, MpaBooOiafaTelb MOXET MPUOETHYTh K
YCTaHOBJICHHBIM 3aKOHOM MEpPaM 3allUTHI.

5) NM4yHBIE HEMMYIIICCTBCHHBIC MpaBa MPUHAIICKAT KaKIOMY UYEIOBEKY U
BCE PaBHBI B BOBMOKHOCTU OCYIIECTBIICHUSI U 3allUTHI ATUX MPAB.

6) JMYHBIC HEMMYIIIECTBEHHBIC MTPaBa BOSHUKAIOT HA OCHOBE FOPUIMUYECKOTO
dakTa, TpeyCMOTPEHHOTO B 3aKOHE. BO3HUKHOBEHHE JIMUHBIX HEUMYIIIECTBEHHBIX
mpaB CBA3aHO C HACTYIUICHUEM IOpUAUYECKUX (akToB. Mpl TmoiaraeM, 4YTo
oOmenpuHATas TOYKAa 3PEHHS, CYIISCTBYIOIIas B JHUTEpaType, UYTO BCE
HEeMaTepualibHble OJlara W JIMYHbIE HEUMYIIECCTBEHHBIC IIpaBa BO3HHUKAIOT U
NpUHAJICKAT TPAKIAHUHY OT POXKICHUA M B CHIIy 3aKOHA SIBISIETCS HE
OXBaThIBAE€T BCEX CIy4acB BO3HUKHOBEHHUS HEMaTepHUaJbHBIX OJiar, TO €CTh HE

SIBJISIETCS MTOJTHOM.

® Curamkosa JILB. JInunble HEMMyIIECTBEHHBIC PaBa aBTOPA: OCOOSHHOCTH KX 3auThi // BecTHIK MOCKOBCKOTO
TOPOJICKOT0 Iejarorudaeckoro yuusepcurera. Cepust: ropuauueckue Hayku. 2016. Ne3 (23). C. 85.
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7) MTMYHBIC HEMMYIIECTBEHHBIE TIPaBa MPUHAUICHKAT YETOBEKY ITOKU3HEHHO.
BO3HUKHOBEHHE JMYHBIX HEMMYIIECTBEHHBIX IIPaB CBSA3aHO, KaK IPaBWIO, C
POXICHUEM, MpPEKpalleHue - CO CMEpPThI0. B HEKOTOpBIX Ccllydasx JHMYHBIC
HEUMYILIECTBEHHbIE MpaBa, MPUHAIEKAIINE YMEPIIEMY, MOTYT OCYLIECTBISATHCS
apyrumu juuamu. Tak, Hampumep, B m. 3 cr. 1268 I'K P® cka3anHo, 4to
[IpousBenenue, He OOHAPOJOBAaHHOE TMPH HKHU3HU aBTOPa, MOXKET OBITh
OOHApoOJOBAaHO IIOCJIE €ro CMEPTU JHIOM, OO0JIAJAIOIIMM HCKIIOUYUTEIbHBIM
[PaBOM Ha INPOU3BEJCHHE, €Ccau OOHApOJOBaHHE HE IMPOTHBOPEUYHUT BOJIE aBTOPA
IPOU3BENICHUS, OIPENEICHHO BBIPAXXEHHOM UM B NHCbMEHHOH ¢opme (B
3aBeIllaHUH, MUChbMaX, JHEBHUKAX U TOMY MOA00HOM). VICKITIOUMTENbHOE TIPAaBO Ha
POM3BEICHNE JCHCTBYEeT B TEUCHHWE BCEW JKU3HH aBTOpAa W CEMUICCITH JIET,
cunras ¢ 1 ssHBaps T0OJ1a, CIEAYIOIIEro 3a FOJ0OM CMEPTH aBTopa’.

Wtak, TM4HOE€ HEMMYLIECTBEHHOE MPABO - 3TO a0COIIOTHOE CyOBEKTHBHOE
IpaBoO, KOTOPOE MPUHAMICKUT KAKIOMY T'pakIaHUHY, SBISETCS HEOTAEIUMBIM U
HEOTHEMJIEMBIM OT HEro, He UMEET HKOHOMUYECKOHN CYIIHOCTH, UMEET CBOMCTBO
WHINBUIYAIA3AIMHA JIMYHOCTH, BOSHUKAET Yy HETO OT POXACHUS M MPHUHAJICKUT

CMY ITOKHU3HCHHO.

1.2. CooTHoluleHue MOHSTHI «JIMYHbIe HEMMYILIECTBEHHbIE 0J1ara» u

«HeMaTepHuaJbHbIe 0J1ara)

Uccnenys Bompoc O JUYHBIX HEUMYIIECTBEHHBIX TpaBaX HEOOXOIMMO
OCTAaHOBHUTHCS TakKe WM Ha pa3TPaHWMUYCHUHM TAaKUX TEPMHHOB KaK <JITMYHBIC
HEMMYIIIECTBEHHBIC OJIara» U «HeMaTepuaabHbIe Oaray.

OmauM u3 MpoOeIoB 3aKOHOJATENIbCTBA, MO HAIIEMy MHCHHIO, SBIISCTCS
OTCYTCTBUE chOpMyITUPOBAHHOTO B 3aKOHOJIATEIHCTBE TOHSITHUS

«HemaTtepuanbHble Omara». Tak, cormacHo cT. 150 I'pakmanckoro komaekca P®

" I'paxcranckuii koxekce Poccniickoii denepamun (acts uersepras) ot 18.12.2006 N 230-®3 (pex. ot 23.05.2018)
/I Cobpanue 3akoHoaarenscTBa PD. 2006. N 52 (1 4.). Ct. 5496.
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’KU3Hb U 3]I0POBbE, TOCTOMHCTBO JIMYHOCTH, JTUYHAST HEMPUKOCHOBEHHOCTb, YECTh
U A00poe uMs, JenoBas peryTalus, HENPUKOCHOBEHHOCTh YAaCTHOM >KHU3HHU,
HEIIPUKOCHOBEHHOCTh ~ JKWJIMIIA, JIMYHAs W CceMedHas TaiHa, CcB0OOJa
nepeBIKEeHs, CBOOOJa BBHIOOpA MecTa MpeObIBaHUS U KUTENIbCTBA, UMS
TpaXXJaHWHA, aBTOPCTBO, HHBIE HEMaTepuaiabHble Orara, MpUHAJJICKAIINE
rpaXJIaHUHYy OT POXKACHUS WM B CUITy 3aKOHA, HEOTUYKJaeMbl U HETIEpeIaBaeMbl
UHBIM CIOCOOOM. «JlaHHBIA TMepeyeHb SABISIETCS OTKPBITBIM, TO €CTh K YHUCIY
HEMaTepHaIbHBIX OJlar TAKXXE MOYKHO OTHECTH W APYTHE, HE Ha3BaHHBIE B 3aKOHE
Gara»’.

HemarepuanbpHple Oyiara 3amvIIaroTcs B COOTBETCTBUM ¢ KoaekcoM wu
JPYTUMH 3aKOHAMH B CJIy4yasX U B MOPSIKE, UMU MPEAYCMOTPEHHBIX, a TAKXKE B
TEX ClydasX W Tpelneliax, B KaKUX MCIOJb30BaHUE CIIOCOOOB 3aIUThI
rpaXaaHCKuX TpaB (cTaThst 12) BBITEKAaET W3 CYIIECTBA HAPYIIEHHOTO
HEMaTepHaJIbHOrO0 Oyiara WM JUYHOTO HEMMYIIECTBEHHOTO IpaBa W Xapakrepa
MOCJIEACTBUN 3TOr0 HAPYIICHUS.

B cnydasx, ecau Toro TpeOyrOT MHTEpECHl I'paKJaHWHA, NPHHAIJIEKAIINE
€My HeMmarepuaibHble Ojlara MOTyT OBITh 3aIIUIICHbI, B YAaCTHOCTH, IyTEM
npu3HaHus cyAoMm ¢akTa HapyUIEHUs] €r0 JIMYHOTO HEUMYIIIECTBEHHOTO IMpaBa,
OnmyOJUKOBAHUS pEUIeHUs] CyJa O JAOMYIIEHHOM HAapyIIEHUU, a TaKXe MyTeM
MPECEUEHUs WJIM 3alpellCHUs JTeUCTBUM, HAPYIIAOMINX WU CO3JAOIINX yIrpo3y
HapylIEeHUsT JMYHOIO HEHMMYIIECTBEHHOTO MpaBa JHUOO MOCATAIOMIUX WU
CO3/AI0NINX YIPO3y MOCITaTeIhCTBA HA HEMaTepHaIbHOE 0J1aro.

B choydasx u B mopsake, KOTOpbIE MPEIyCMOTPEHBI 3aKOHOM,
HEeMaTepuaibHble Oflara, NPUHAAJIEKABUIME YMEPIIEMY, MOTYT 3allUIIaThCs
JIPYTUMU JIUIIAMHU.

M.M. ArapkoB ObUI MEpBbIM, K€M OBbUIO MPEIJIOKEHO HCIOJIb30BaHHE
€IMHOr0 MOHATHA «Onaro». Tak, Mo ero MHEHUIO OJaroM SBIISIETCS «TOT OOBEKT,

KOTOpLIﬁ C TOYKH 3PCHHUA I'PpaAKIAHCKOI'O IIpaBa croco0eH IpeTepIricBaTh TOT UIN

8 AGpamosa E. H., Aepuenko H. H.,Baiirymesa 0. B. u 1p.; oy pexn. Cepreesa A. I1. I'paxiasckoe mpaso.
T.1: yueOnuk B 3 T. M., 2009. C. 228.
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MHOH Bpea»’. 3a0Iro [0 IMOSBICHHS B OTCUECTBEHHOM 3aKOHOIATCIHCTBE
NepeUHsl HeMaTepualbHBIX OJIar B JIUTEpaType HCIOJIb30BAIIUCH Pa3IUUYHbIC
TEPMUHBI JJII UX OOO3HAYECHUS: JIMYHBIC, JIMUYHBbIC HEUMYIIECTBEHHBIC, JTUYHBIC
HEMAaTepHAIbHBIC 1, HAKOHELI, IPOCTO HEMATepHATbHBIC .

Omau  aBTOpPBI  TpejIaral0T  «CUYMTATh  HEMaTepHalbHbIE  Ojara,
nepeuncieHubie B ¢T. 150 'K P®, nuunbiMu HEMaTepuaaIbHBIMU Graramm» ISt
mubdepeHnanuy ¢ APYrMMH  HEMaTepualdbHBIMM OJlaraMu, TaKUMH Kak
uHOpMaIus, WU TEMH, «KOTOPbIE MOTYT OBITh OTHCIEHBI OT CYOBEKTa
MOCPEJICTBOM BOIUIOIICHHUS] WX B KAaKOM-JIMOO BHEIIHEM II0 OTHOIICHUIO K
YEeJIOBEKY MaTepualbHOM OO0BEKTe». [lpyrue - HCHONB3YIOT TEPMUH «IUYHOE
0J1aro», MOTOMY, YTO JIaHHOE OJaro «IpeacTaBisieT cOOOW COIMAabHOE YCIIOBHE
CYICCTBOBAHMS H BHIPAXKCHHUS KAUCCTB CYOBEKTa KaK JINTHOCTHN 2.

TepMuH HemaTepualibHble OJlara MHOTO3HA4Y€H, YTO BJEYET 3a COOOM
MHOKECTBEHHOCTb TOUEK 3pEHHS B ONIPEACICHUHN €r0 MOHSITHSL.

M.H Maneuna paccmaTpuBas HeMaTepHaibHble Oylara KaKk OOBEKTHI
IPOKIAHCKUX TMpaB OTMEYAET, YTO «HEMaTepuajJbHbIM OjlaraM Kak oOObeKTaM
OTBOJIUTCS, KaK MPaBUIIO, HE3HAUYUTEILHOE MECTO, WU TIPHU aHAJIM3€ OHU BOOOIIIE B
pacyeT He MpUHUMAIOTCS. Mexay TeM pa3BUTHE 3aKOHOAATENIbCTBA U MPUBS3KA
KaXJI0ro 0jara K CBO€Hl rpymmne HOpM TpeOyIOT JOMOJHUTEIHLHOTO 0OOCHOBAHMS
HEMaTepHaIbHOrO Oylara Kak 0co00T0 O00BEKTa TPaXTAHCKUX MPaB U YTOUHCHHUS
OT/ICIIBHBIX BUIOB HEMATEPUAIBHBIX OIar» .

T.A. ®aneeBa, onpenensis MOHATHE «HEMaTepUaIbHBIE OJiaray MUIIET, YTO

«TI0J] HEeMaTepuaIbHBIMK OJIaraMu clieJlyeT MOHMMATh Takue OJjiara U CBOOOJBI,

o Kapromkun C. B. DBomonus B3MIAI0B Ha MOHATHE BPella B OTEYECTBEHHON IIMBUIUCTHKE //
3akonogarenscTBo. 2010. Ne 8. C. 29.

0 Hoxpuna M. JI. TToHsATHE ¥ NPU3HAKH HEMATepPUAIbHBIX OJ1ar: 3aKOHOIATENBCTBO U IIMBUINCTHYECKAs HAyKa
// TlpaBoBeaenue. 2013. Ne 5. C. 143.

! Curaukosa JLB. [IpaBoBoe peryInpoBaHHe OTHOLICHMIA B cepe OKazaHust HHPOPMAIHOHHBIX H
KOHCYJIbTAITMOHHBIX ycIyT B Poccuiickoit denepanyn: aBToped. quc. ... 1-pa. topua. Hayk. M., 2009. C. 50.

12 Benos B.A. I'paxxnanckoe npaeo: Obmias u Ocodennas yactu: Yueouuk. M., 2003. C. 338-339.

3 Manenna H.M. [TousiTie 1 BB 00BEKTOB HEMATEPHATBHBIX 67T KK 00BEKTOB JTHYHBIX HEHMYIIECTBCHHBIX
npas // ['ocynapctBo u mpaso. 2014. Ne 7. C. 40.
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KOTOpBIE HE UMEIOT SKOHOMHYECKOI'O COAEpPKAHUs, HEOTAEIUMbI OT JIUYHOCTH U
NPU3HAHBI ICHCTBYIONINM 3aKOHOIATETBCTBOMY .

E.A. Oneiimmi HeMaTepuanabHble Onara XxapakTepusys HemaTepuaibHbIe
Ojara ykasBaeT, 4TO 3TO «Ojara, HEOTIEIMMbIE OT Ka)KAOW NAaHHOW JINYHOCTH,
OXpaHSIOIIME  HENPOTUBONPABHOE  MPOSBICHWE  HWHAMBUAYAJIbHBIX  YEpT,
CIIOCOBHOCTEH, CTPEMIICHHI YeT0BeKay .

B yuebHON nuTEepaType HeMarepualibHble Oyara IPEICTABIECHbI Kak
«HEpAa3pbIBHO CBSI3aHHBIE C JIMYHOCTBIO HOCHUTENS, HENEpeAaBacMble H
HEOTUYYK/Ia€MbI€ JYXOBHBIE IIEHHOCTH BHE3KOHOMMYECKOIO XapakTepa, KOTOpBIE
HaIlpaBJI€Hbl HA BCECTOPOHHEE O0ECNEYEHUE CYIECTBOBAHUS JINYHOCTH U BOKPYT
KOTOPBIX CKJIaIIBACTCS IOBEICHNS CYOHEKTOB TPAXkKIAHCKOTO IIpaBay .

B mnpezncraBieHHBIX ONpEENICHUsIX HeMaTepualbHbIE OJjlara MOHUMAIOTCS
KAaK LIEHHOCTH, HEOTUYXJaeMmble OT JHUYHOCTH. OAHaKo, KaXXI0€ W3 JAHHBIX
ornpeneneHuil He OeccriopHo. Tak, HapuMep, B OJTHOM MOHSTHE HEMaTepUalIbHbIE
OJara TpakTyeTCsl CIMIIKOM Y3KO, B JIpYroM IMpPHU3HAKH, ONPEIENIsieM B KaueCcTBE
MPU3HAKOB HEMAaTEepHUAIbHBIX OJar, MOryT ObITh OTHECEHbl U K MaTepUaIbHBIM U
p.

«HematepuanbHble 0j1ara B IIMPOKOM 3HaYE€HUU BKIIFOYAIOT B CEOSI:

1) undopmanuio kak HeMaTepuaibHoOe 01aro ocodoro poaa;

2) HemaTepuaibHble 0i1ara, UMEIoIMe CBOMCTBO BOIUIOMIATHCS BO BHEILIHEM
N0 OTHOUIEHUIO K CYyOBEKTY 00BEeKTe (pe3ysbTaTbl TBOPUYECKOW JESTENbHOCTH,
NPOMU3BENICHUS HAYKH, JTUTEPATyphl, HICKYCCTBA U300peTEHUs U T.1.);

3) HemarepuaidbHble Oyara, KOTOpbIE HEOTIEIMMBI OT JIMYHOCTH UX
HOCcHUTENS (KU3Hb, 3I0POBbE, YECTh, JOCTOMHCTBO, JI€JI0Bas pernyTanus u T.4.), TO
ecTh Te Orara, KOTopble ykasaHbl B cT. 150 TK PO»'".

[Ipu3zHakaMu HeMaTepHaIbHbBIX OJar SBIISIFOTCA:

14 Ceprees A. I1., Toncroii 0. K. T'paxaanckoe mpaso: yue6uuk. T.1. 6-¢ u3a. M.: Ben6u, 2003. C. 378.

> dneitmmn E. A. Jlnunble npasa B rpakaanckoM mpase Coroza CCP u kanuTanucTHdeckux ctpad. M., 1941,
C.9.

16 A6pamona E. H., ABepuenko H. H. Baiirymesa O. B. u np. I'paxnanckoe npago. T.1: yueGuuk B 3 T. M.,
2009. C. 273.

Y7 Tixamanyauaos P.A. TIoHATHE 1 NPU3HAKY HEMATEPHATLHBIX OIIAr H THUHBIX HEHMYIIECTBEHHBIX 1IpaB // Busnec
B 3aKOHE. DKOHOMUKO-topuaudeckuil xxypHan. 2016. Ne 5. C. 176.
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- OTCYTCTBHE MarepuaibHOro cojaepxanus. Ilpu »TOoM, HeoOXomuMoO
OTMETHUTb, YTO YIIEMJICHHE HEeMaTepuaJbHbIX OJar MOXKET IOBJIEYh BeChbMa
CYILIECTBEHHBIC MAaTEpUAIIbHBIEC ITOCHEACTBUSA [JII €r0 HOCUTENSA, YTO BEPOSTHO,
Ja€T BO3MOKHOCTh ONPEIEIUTh TaHHBIN MPU3HAK KaK YCIOBHBIN;

- HEOTUYKJaeMOCTh U HEMEepeJaBaeMOCTh MaTepHalIbHBIX Onar. B oOmiem
IIPAaBWJIE O HEBO3MOXXHOCTH IEPENAYM JAHHBIX IPAB HHOMY JIMILY, 3aKOHOAATEIEM
CIElIaHO MCKJIIOUYEHWEe, KOorjJa HemaTepualibHble OJiara, MpUHAJICKABIINE
yMEpLIEMY MOTYT 3aIUIIATHCA IPYTUMHU JIMLIAMU.

IIprHMMas BO BHUMAaHME NIPU3HAK HEOTUYKAAEMOCTH U HENEPEIaBAEMOCTH,
M YYHUTBIBasE TOT (pakT, YTO 3HAYEHUE TEPMHUHA «HEMaTepualbHble OJaray,
ucnone3yemoe B ['paxaanckom konekce PD, yxke, yem HCIOIb3yeMOe€ B Hayke
IPAKIAHCKOIO IIpaBa, CIEAYyEeT COIVIACUThCA C aBTOPaMM, IIpelararoluiuMu
CUMTATh HeMaTepHualibHble Onara, nepeuncieHHble B cT. 150 'K P®, nuunpiMu
HEMaTepHaIbHBIMU OJIaraMHu.

PaccmarpuBas cymuocte HemaTepuanbHbix Onar, E.B. KoxkeBuna nemaer
BBIBOJI O CYIIIECTBOBAaHME TAaK HA3bIBAEMbBIX JTONOJHUTEIBHBIX ((PaKyIbTaTUBHBIX)
IPU3HAKOB HEMATEPUAIbHBIX OJIar K KOTOPBIM € OTHOCSATCS «J1yXOBHasl IEHHOCTb,
OOBEKTHBHAsI MOTPEOHOCTh B HUX HMX HOCHUTENIEH, HEBEUIECTBEHHBIN XapakTep
HEMATePHABHBIX OIIaT, H3MEHIHBOCTEY .

bonee moapoOHBIN aHanW3 TpenCTaBICHHBIX (aKyJIbTAaTUBHBIX MPU3HAKOB
HEMaTepualbHbIX Orar, MO3BOJISIET HaM BBIIEIUTH CIEAYIOIIee COACpKAHUE
IIEPEYUCIICHHBIX ITPU3HAKOB. Tak, NyXOBHas LIEHHOCTh JOJDKHA PacCMaTpUBAaThHCS
KaK OCHOBHOM TMPHU3HAK, MOCKOJIbBKY JaHHOE CBOMCTBO BBITEKAET M3 CaMOW
CYILIIHOCTH HEeMaTepHUaJIbHbIX OJar.

H.A. TeMHHKOBOBO#1 Takue HeMaTepuaabHbIC Oyiara, Kak >KH3Hb U 3JI0POBHE

. 1
0ObEIMHEHBI B PAMKAX OOBEKTHBHOI MOTPeOHOCTH ~. OTCYTCTBHE MATEPUATbHBIX

18 Koxesuna E. B. HematepuanbHble 61ara Kak 00beKThI TPaKIaHCKHX TIPaB: JUCKYCCHOHHBIE BOIPOCHI
Teopuu U cynedHoe TonkoBanue // LuBumuct. 2010. Ne 4. C. 61.

9 Temuukosa H. A. O noHSTHH «HeMaTepuanbHOe 61aro» B ceMeitHoM npase // Bectauk OMcKoro
yauBepcutera. 2007. Ne 4 (13). C. 84.
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(pusnuecknx) CBONCTB MOKAa3bIBAET HEBEIIECTBEHHBIM XapakTep OOJBIIMHCTBA
HEeMaTepHalbHBIX OJiar.

Hekoroppie  y4yeHble  BBIACHSIOT  TaKXKE  NPU3HAK  U3MEHYHUBOCTH
HeMarepuanbHbix Onar. Hampumep, K. U. I'ony6es u C. B. HapuxHuit roBopsT 0
TOM, YTO OOJIBIIMHCTBO HEMATEPHUAIbHBIX OJlar HOCSIT MEPEMEHHBIN XapakTep U
MU3MEHAIOTCSA BO BpeMEHHU (3I0pOBbE, OKpY Karolllas cpeia u ﬂpyrne)zo.

O06o00mas npusHaku HematepuaibHbix Onar K.M. Anenuna nenaetr BbIBOJ,
4TO «HEMaTepHallbHble Ojara 95TO OOBEKTH TPAKIAHCKUX TIpaB, KOTOpPHIC
XapaKTEPU3YIOTCS OTCYTCTBUEM MATEPUAIBHOIO COACPIKAHMS, TECHOU CBS3BIO C
JUYHOCTBIO HOCUTEJISA, JYXOBHOW IEHHOCThIO M OOBEKTUBHOW MOTPEOHOCTHIO B
HUX UX HOCHUTEJIEH, HEBEIIECCTBECHHBIM XapaKTEPOM, M3MEHUHBOCTBION .

CpaBHEeHHE B HOPUAUYECKOW JUTEpaType MOHITUN «HEMaTepualbHbIC
Ojlara» W «IMYHBIE HEUMYILIECTBEHHBIC MpPaBa» MPOUCXOAUT HepCI[KOZZ, U, HE
YTUXAET JAUCKYCCHUSl B OTHOILIICHUU MOHATUN «HEMaTepUualibHbIe Oyiara» U «JIMYHbIC
HEUMYIIECTBEHHbIE IMpaBa». Hampumep, B kommeHtapusix k [IK PO
MOJUYEPKUBACTCSA, YTO KATErOpUs  <«JIMYHBIE HEHMMYILIECTBEHHBIE  ITpaBay
colepkuTcsl B yuciae nouMeHoBaHHBIX B m.1 c¢1.150 I'K P® HemarepuanbHbIX
onar’,

«HematepuanbHoe 651aro» paccMaTpUBAETCs U KaK COOMpATENbHOE TOHSTHE,
BCIICJICTBME YETr0 OHO OTHOCHTCS M K caMoMy «Omary», U K JIMYHBIM
HEUMYIIECTBEHHBIM npaBaM24. BoJIbIIMHCTBO Y4YEHBIX €IWHBI BO MHEHUH, YTO
OOBEIUHSATH TIOHSATUSI «HEMATepHAIbHBIC OJlara» M «JIMYHbIC HEUMYIIICCTBEHHBIC
nmpaBa» HEBO3MOXHO. B oatoii cBsa3u M.H. Manenna ykaspiBaer, 4TO

«.. .O6’beJII/IHCHI/IC B OJJHOM TCPMHHEC IIpaB U OJar He COBCEM KOPPEKTHO, 4YTO CaMO

? Tony6es K. ., Hapwkuuii C. B. KommeHcanus MOpalbHOTO Bpeia Kak croco® 3aIUuThl HEMMYIIECTBEHHBIX
oxar nmuunoctu. CII0., 2004. C. 47.

2 Anennna K.M. K BOnpocy 0 COOTHOIICHHI MOHATHIT «HEMATEPHAbHBIE GIIaray  «THUHbIE HEUMYIIECTBEHHbIE
npaBa» B TpakiaHckoM Ipase Poccnu // Monozoit yuensiid. 2017. Ne 40. C. 17.

%2 Curaukosa JI.B. Jludmble HEMMYIECTBEHHBIE IPAaBa aBTOPA: OCODEHHOCTH X 3auuTh // BecTHrK MOCKOBCKOTO
TOPOJICKOr0 Meaarornyeckoro yausepcurera. Cepus: opuaudeckue Hayku. 2016. Ne3 (23). C. 84.

2 [Tocrarelinbiii kKomMMeHTapuid k ['paxknanckomMy kozaekcy Poccuiickoit @enepanuu, yactu nepoii / [Tox pen.
I1. B. Kpamennunukoa. M., 2011. C. 552.

2 Ceprees A. I1., Toncroii 0. K. I'paxnanckoe npaso: yae6uuk. T.1. 6-e u3x. M.: Ben6u, 2003. C. 379.
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JMYHOE HEUMYILECTBEHHOE MpPaBO U €ro OOBEKT TECHO B3aMMOCBSA3aHbI, HO HE
TOXKIECTBCHHBIY .

N.B. bakaeBa yTBEpKIAET, UTO CMEIIECHUE TMOHITUNA CBS3aHO C HA3BAHUEM
c1.150 TK P® «HeMaTepuanbHble 6aara»”’. AHAIM3UPYS MPEABIIYILYIO PEIAKIIIO
I'paxpanckoro kogekca PP, MOXKHO yBUAETh, 4TO B CT. 150 mepeyeHb JTUYHBIX
HEUMYIIECTBEHHBIX OJIar JOMOJHEH M yKa3aHWeM MpaBa HHUX. B aeictByromieit
peaakuuu nmogoOHOTO YKa3aHUs HE COACPKUTCA.

@aKTUYECKOE OTOXKIACCTBICHUE 3aKOHOJATENIEM IO HENABHEIO BPEMEHU
NOHATUSA «HEMaTepuaibHble Oylara» M «IMYHbIE HEMMYIIECTBEHHBIC IIPaBay,
nonyckas B cT. 150 'K P® ux nmepeuncrnenue B KayecTBE OJHOPOJHBIX, TEM
caMbIM CMEIIMBas HEMaTepUaJbHbIII OOBEKT C CyOBEKTHBHBIM IPABOM JIHIA Ha
Hero. JlaHHas Mo3unus 3aKOHOJATENs, a TAaKXKe OTCYTCTBHE B I'pakiaHckoM
KoJekce PO cnennanbHOrO paszena, MOCBSIIEHHOTO JIMYHBIM HEMMYIIIECTBEHHBIM
IpaBaM, IIO3BOJIMJIA  HEKOTOPBIM  MCCIENOBATENsAM  CYUTaTh  IIOHATHE
«HEeMaTepuaibHOe 0JIaro» COOMpATENbHBIM, OTHOCAIIMMCS KaK K camMoMmy Ojary
TaK ¥ K JJUYHBIM HEMMYLIECTBEHHBIM ITPaBaM.

OpnHako, B JUTEpAaType BbICKa3aHa W TOYKA 3PEHUS, COMNIACHO KOTOPOM
«TpaBUJIbHEE UMEHOBATh HEMaTepUajbHbIe Oyiara JIMYHBIMU HEUMYIIECTBEHHBIMH,
MOCKOJIbKY 3TOT TEPMUH MO3BOJSET JIydllle OTPa3UTh HMX OCOOEHHOCTH WJIU
IIPEUIararoT 3aMEHUTh NPUMEHSEMbIM 3aKOHOJATENIEM TEPMHUH «HEMaTEpHUaJIbHbIE
Oylara» Ha «HEUMYIIECTBEHHbIE OJlara», 4YTO «...[NO3BOJUT YE€T4YE MNOIYEPKHYTh
IPAaBOBYIO MPUPOAY U CYIIHOCTh HEMaTepualbHBIX OJlar, PeryJlupyeMbIX H
OXPAHSEMBIX 3aKOHOM»» .

Msbl  mosiaraeM, YTO €CTh  HEOOXOAMMOCTb B  pasrpaHUYCHHUU
HEMaTepUalbHBIX OJIar M JMYHBIX HEUMYIIECTBEHHBIX IpaB KakK pPa3IMYHbIX

MPaBOBBIX KATETOPUM, B3aMMOCBSI3AHHBIX MEX]y COOOM, HO HE TOKIECTBEHHBIX.

2 Maneuna M. H. TToHsATHe ¥ BU/IbI HEMATEPHATBHBIX O71ar Kak 0OHEKTOB THYHBIX HEUMYIIIECTBEHHBIX TPaB //
T'ocynapctBo u mpaBo. 2014. Ne 7. C. 45.

% Bakaesa U. B. TTousiTHe U NPU3HAKM HEMATEPHATLHEIX 0J1ar: 3aKOHOIATEIBCTBO, TEOPHS U TIPAKTHKA //
3akoHbl Poccuu: ombiT, aHanmu3, npaktuka. 2012. Ne 4. C. 12 —13.

% Tumemos P.I1. HemaTepuabHbie 61ara B rpayIaHCKOM [PaBe H KX 3alUTa: aBTOped. ... THC. .KAH. IOPH/. HAYK.
Kpacunonap, 2010. C. 9.
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JlnuHble HEUMMYIIECTBEHHBIE IpaBa KakK CYOBEKTHUBHBIC TPaKJIaHCKHE IIpaBa
COCTaBJISIIOT  COACPKAHME JIMYHBIX HEUMYIIECTBEHHBIX IPABOOTHOIICHHUM,
HEMaTepHalbHbIC (HEMMYIIIECTBCHHbBIE) OJlara BBICTYIAIOT B KAYECTBE OOBEKTOB
YKa3aHHBIX MMPABOBBIX OTHOIICHUHN. B CBSI3U ¢ 3TUM HEJOMYCTUMO UX CMEIICHUE U
eauHoe 3akoHoarenbHoe 3akperieHne B 'K PO (cratbe 150).

Pa3znasi mpaBoBasi CyIIHOCTh YKa3aHHBIX KaTEroOpuid HE TO3BOJISET
chopMyIMpOBaTh MPUMEHUTEIIPHO K HUM €IWHOE IPaBOBOE IMOHATHE U CO3/1aTh
o0mTyr0 JUIsl HUX IOPUAMYECKH 3HAYMMYIO KJIacCHU(UKAIIMI0 Ha OCHOBE CTPOTO
OHpeHeHGHHON)KpHTepHH%.

[TonBoast UTOTr CKa3aHHOMY, CIEAYET OTMETUTh, YTO YCTOSIBIIEHCS TOYKON
3peHUsi, CIEAYeT NMPU3HATH OMPEACIICHUE <JIMYHBIX HEUMYILECTBEHHBIX MpaB» U
«HEeMaTepUabHBIX OJlary» KaK pa3jMYHbIX MOHSTUH, B CBSI3U C TEM, YTO JIMYHbBIC
HEUMYIIIECTBEHHBIE TTpaBa OCHOBBIBAIOTCSA HA HEMATEpUAIbHbIX OJarax.

Pasrpannuenue Kareropuii <«JIMYHbIE HEUMYIIECTBEHHBIE TIpaBa» U
«HeMaTepuaigbHble OJlaray MPOU30IUIO0 Ha 3aKOHOJATEILHOM YPOBHE, YTO
WCKJTFOYHMJIO BCSKME COMHEHUSI B OTHOILICHUH TOKI€CTBEHHOCTHU JJAHHBIX TTOHSTUH.

B kadectBe mpoOena B 3aKOHOJATENLCTBE CIENYET MPU3HATH OTCYTCTBHE
3aKpeIIeHUs B TPaKIaHCKOM 3aKOHOJATEIbCTBE, U B YACTHOCTU B ['pakmaHckoM
kogekce PD moHATHs «HeMmarepuabHble Ojara», KOTOpO€ MO HalleMy MHEHHIO
CIIelyeT TPEMJIOKHUTh B CIEAYIONICH peIakiuu: HeMaTephalibHOe OJjaro - 3To
O0OBEKT CYOBEKTMBHOIO JIMYHOTO HEUMYILECTBEHHOrO TpaBa, OO0JIaJaronuii
VHJIWBUAYaJJbHOM MW COUHAIBHOM JYyXOBHOM ILEHHOCTBIO, HE HUMEIOIINN
CTaHJAPTHBIX TAPAMETPOB, HE OTACTUMBIN OT TUYHOCTH TIPH KU3HU (HU3UIECKOTO

JINIIA.

% 3axapos JI.H. TeopernuecKue i IPAKTHICCKHE POOIEMBI 3aIIUThI THYHBIX HEHMYILIECTBEHHBIX [IPAB IPAXKIAH:
aBToped. AuC. ... KaHA. ropua. Hayk. M., 2007. C. 12.
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I'JTABA 2. IIPABOBOE PEI'YJIMPOBAHMUE JIMYHbIX
HEMMYUECTBEHHBIX BJIAT

2.1. JInuHble HeMMYILIECTBEHHbIE Oj1ara, odecneunBaonue pusnyeckoe

0J1aromnosiy4yue JUYHOCTH

PaccmarpuBasi mpaBoBo€ peryjiupoBaHUE JTUYHBIX HEMMYIIIECTBEHHBIX OJar,
HaM MPEJCTaBIAETCS HEOOXOIMMBIM pa3JeIUuTh UX HA TPHU TPYNIbL, UCXOAS U3
1[eJI€, KOTOpPBIE CTaBATCSA NPU OCYIIECTBICHWH JaHHBIX NpaB. Tak, B KadyecTBe
NEpPBOM TPYIIBI MOXHO BBIICHUTh JIMYHBIE HEHUMYLIECTBEHHBIE IpaBa,
obecnieunBaronye (uznyeckoe Osarononyyue (1EIO0CTHOCTh) JTUYHOCTH, CPEIU
KOTOPBIX:

- IPaBO Ha JKU3Hb;

- IpaBoO Ha (PUBUYECKYIO U MICUXUYECKYIO HETPUKOCHOBEHHOCTD;

- IPAaBO Ha 3J0POBLE;

- IPaBO Ha OJIATONPUSATHYIO OKPYKAIOIILYIO CPELy.

IIepBbIM B 1aHHOM T'pyIIIE SBJISETCS MPABO HA KU3Hb. B COOTBETCTBUM CO
ct. 20 Konctutynmum PO xaxnapii uMeer npaBo Ha KI3HB>. B HAay4YHOU
JUTEpaType OTMEYAETCS, YTO «B YHCIE BCEX IIPaB YEJOBEKAa W Tpa)KJaHWHA
IJIABEHCTBYIOIIEE MECTO 3aHMMAET MPABO HA JKU3Hb. JDTO - HEOTHEMIIEMOE MPABO
kaxnaoro. Cratesa 20 Konctutyuuu PO npoBosriamaer JaHHOE NMPaBO B KAYECTBE
OCHOBHOTO U HeoTuyxnaaemoro, a cr. 150 T'K P® - B kauyecTtBe mnepBOro
HEMaTepuaIbHOI0 HEOTUYKIaeMoro Ouara.

Takum o00pa3om, MpaBO Ha >XKHU3Hb €CTh COBOKYIMHOCTb T'PakIaHCKO-
IPaBOBBIX HOPM IO OXpaHE JKU3HM 4YEJIOBEKa, KOTOPHIE TapaHTUPYIOT
HEJIOMYCTUMOCTh MPOU3BOJBHOTO JUIIEHUS KWU3HU. OKOHYaHUE >KU3HHU TI0

€CTECTBEHHBIM MPUYMHAM (OT CTAPOCTH, OOJE3HU U T.11.) MPOUCXOIUT HE3ABUCUMO

29 o .

Koncrurynust Poccuiickoit deneparuu (mpuHsaTa BceHapOAHBIM rojiocoBanueM 12.12.1993) (c yuerom
MOMNpPaBOK, BHECEHHBIX 3akoHamu P® o monpaskax k Koncrutynuu P® ot 30.12.2008 N 6-OK3, ot 30.12.2008 N
7-OK3, ot 05.02.2014 N 2-®K3, ot 21.07.2014 N 11-®DK3) // Cobpanue 3akononarensctea PO. 2014. N 31. Cr.
4398.
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OT BOJIM YEJOBEKa, a MOTOMY BBIXOJUT 3a TPAHULBI TPAKIAHCKO-TIPABOBOTO
perynupoBanus. TemM He MeHee B COBPEMEHHOM OOIIECTBE CYIIECTBYET TaKOe
SIBJICHHE, KaK 3BTaHA3Us, T.€. TOOPOBOIHHOEC OKOHUAHUE JKU3HU ITyTeM JEHCTBUN
(6e3nericTBus) MEIUIIMHCKHUX pabOTHHUKOB. ITockonbky ABTAHA3US
OCYILECTBISICTCS TIPU YCJIOBHM BOJICU3BSABICHUS CaMOTr0 JIMIIa, OHa OOJieueHa B
rpaxaaHcKko-mpaBoBylo ¢opMy. I[Ipu 3TOM TOCYIapCTBO 3aIMIIAET >KU3Hb
4eII0BEKa OT JIOOBIX IPOTHBOMPABHBIX ITOCSTATEIBCTBY .

[IpaBo Ha JIMYHYIO HEMPUKOCHOBEHHOCTH ((PH3UYECKYI0 M TICHXUYECKYIO)
PEryJIupPYIOTCSI COBOKYIMHOCTBIO TIPABOBBIX HOPM, KOTOpPbIE YCTaHABIMBAIOT
HEJIOMYCTUMOCTh BMEIIATEIbCTBA B JIMYHYIO JKU3HB CO CTOPOHBI TPETHUX JIHII,
eclii 3aKOH He ycTaHaBinuBaeT uHoe. «HapyiieHune gaHHOTO TMpaBa HE BCETIa
HaIpaBJIeHO Ha TMPUYMHEHUE BpeAa >KU3HU WM 3J0POBBIO JIMYHOCTH. Tak,
COBEpIIICHNE HE3aKOHHOTO OOBICKAa He OyAeT co3/laBaTh yrpo3y >KU3HH JIHIA, HO,
KaKk W JI00ble Jpyrue HE3aKOHHbIE JCHCTBUS, HApyLIaeT €ro JUYHYIO
HEMPUKOCHOBEHHOCTh M BJIEYET 3a COOOM COOTBETCTBYIOIIHUE IOPUIUUYECKUE
IOCIIC/ICTBHS, B TOM YHCIIE TPAXKIAHCKO-TIPABOBBICY .

H.M. Maneuna paccmaTtpuBasi mpaBo Ha PU3MUECKYI0 HEMIPUKOCHOBEHHOCTh
OTMEUYaeT, YTO <«JIFOOBIC OpTaHbl, TKaHW, KIETKH 4YeJIOBeKa C MOMEHTa WUX
OTJIICJICHUSI OT OpPTaHU3Ma U Tello (Ipax) Mocjae CMEPTH - OOBEKTH MaTePHUATHLHOTO
MHUpa, OTHOCSIIMECS K KaTeropuu Belleil, orpaHuYeHHBIX B o0opoTte. B cBs3u
ATUM TIOJIb30BAHUE W PACTIOPSIKEHUE YEIOBEKAa CBOMM OPTaHW3MOM TIPHU KU3HHU H
OTJICJICHHBIMH OT OpPraHW3Ma OpPraHaMH, TKAHSIMH, KJICTKaMU MPOUCXOAT MyTeM
COBEPIIICHUS MPABOMEPHBIX JEUCTBHUH MO pealn3aiii HEMMYIIIECTBEHHOTO TpaBa
Ha (U3HIECKYIO HEIPUKOCHOBEHHOCTEY .
3aKOHOM  TPEAYCMOTPEH KOMIUIEKC IOPUIUYECKUX  MEpP, KOTOphIC

00ecreynBalOT (PU3NOJIOTMYECKOE M TICUXMYECKOE OJIaronojlyuyre TpakKJaHUHA.

[Ipexxne Bcero, Tocy1apCTBO TapaHTHPYET TPaxaaHaM OECIUIATHYIO0 MEIUIIMHCKYTO

%0 JxamanynuHoB P.A. JInaHbie HEMMYIIIECTBEHHBIC TTPaBa, 00ECIIEYNBAIOIINE COITUATLHOE CYIIeCTBOBAHUE
rpaxnan // CoBpemenHoe mipaBo. 2017. Ne 11. C. 43.

3! Kynpsisues B.H. 3akon, mocryrok, orBerctBerrocts. M.: Hayka, 1986. C. 86.

%2 Manenna H.M. TToHsiTHe 1 BB 0OBEKTOB HEMATEPHATBHBIX OJIaT KAK 00BEKTOB JTHYHBIX HEHMYIIIECTBEHHBIX
npas // ['ocynapctBo u mpaso. 2014. Ne 7. C. 40.
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MOMOIILlb 332 CYET CPEICTB COOTBETCTBYIOUIETO OMOKETa, CTPAaXOBBIX B3HOCOB,
npyrux mnoctymieHuid (cr. 41 Konctutymuu P®). denepanbHbIi 3aKOH OT
21.11.2011 N 323-®3 «O06 ocHOBax OXpaHBI 370POBbs IpakaaH B Poccuiickoit
@enepaunn>>33 pErIaMEHTUPYET MPABOBBIE, JKOHOMUUYECKUE U OpPraHU3allMOHHBIC
OCHOBBI OXPaHbI 3I0POBbS TPAXKIAH.

[IpaBo HaA 3M0pOBBE, B TOM UHCJE BKIIOYAET IPABO HA TNCUXUYECKOE
310poBbe. ClaeayeT OTMETUTD, UTO B JIUTEPATYPE MPABO HA MCUXUUECKOE 310POBHE
VMHOT/IA BBIICIISIETCS B KQUECTBE CAMOCTOSITEILHOTO HEUMYIIIECTBEHHOTO oara®.

ITo muenuro E.B. ToncTon «IICHXUYECKOE COCTOSHUE MOKHO U3MEHUTH B TY
WU UHYI0 CTOPOHY, BO3JCHCTBYS Ha Tejlo WM Ouorose uyenoBeka. HeratuBHbie
W3MCHEHUS B IICUXHMKE BBI3BIBAIOT HPABCTBECHHBIE CTpagaHus. llcuxumueckoe
Onaromnojyyue SIBISETCS M CaMOCTOATEIHHBIM CBOWCTBOM YENIOBEKa, KOTOPOE
MOXET U3MEHSTHCSI HE3aBUCUMO OT COCTOSIHUSA €ro (PU3UYECKOro Tejia U OMOMOJIs.
Takue W3MEHEHUS B TICUXMKE 4YeJIOBEKa MPOUCXOASAT TO0J HUH(POPMAIMOHHBIM
BO3JCHUCTBUEM. IToaromy MOYKHO TOBOPUTH 0 CaMOCTOSITEJIBHOM
HEUMYIIIECTBEHHOM 0J1are 4yeaoBeKa - ICUXUYeCKOM 3)10p0BB€»35.

Jns onpeneneHus mpaBa Ha IMCUXUYECKOE 340POBbE CIIEAYET MPEXKAE BCETO
ONPEAECTUTh MOHITHUE MCUXUYECKOTO 3I0POBbSl KaK JUYHOIO HEMMYILECTBEHHOTO
OJiara, OTHOCHUTEJIBHO KOTOPOTO BO3HUKAIOT MpaBooTHomeHus. [lox moHsTHeM
TIICUXHAYECKOE 300POBBE» CIIENYET IOHMMATh IICUXUYECKOE COCTOSIHUE OPraHn3Ma,
KOTOPBIM XapaKTEPU3YyeTCS COBOKYIMHOCTHIO KAueCTB W JIMYHBIX CIOCOOHOCTEH,
MO3BOJISIFOIIMX YEJIOBEKY aJalTUPOBAaThC B COUMAIBHOM cpeae. Jlormunee
HUCXOAUTh HMMEHHO W3 OCHOBHOIO COLMAJIBbHOTO HA3HAYEHUSI MCUXUYECKOTO

300POBbA KaK OIPEACIICHHOIO HCUMMYIICCTBEHHOTI'O OJara 4yeJgoBeKa.

%% ®enepanbhsiii 3akon ot 21.11.2011 N 323-®3 (pex. ot 06.03.2019) «OG6 0CHOBaX OXPAHBI 3I0POBbS TPAXKIAH B
Poccutickoit ®enepanun» // Codpanue 3akonoaarenbctBa PD. 2011. N 48. Cr. 6724.

3 I'mymxosa H.M1. Bo3zpelicTBre necTpyKTUBHBIX (PaKTOPOB HA IICUXUIECKOE 3A0POBBE YUUTENs //
Buxtumonorunueckue npodiemMsl 60pb0BI C MPecTyMHOCTRI0: MaTtepuaisl | MexaucuiinHapHO KOHpepeHINH -
Kpyrioro crona 6 nexabps 2002 r., r. CraBponons. CraBponoins: M3n-so Craspor. un-ta uM. B.Jl. Uypcuna, 2002.
C. 85 - 95; Bynsxosa T.I1. JInunble HEUMYIIIECTBEHHBIC ITPaBa UCIBITYEMOTO B IICUXOJIOTHYECKUX MCCIIEOBAHUSX //
IIpaBo u o6pazoBanue. M., 2003. N 1. C. 106 - 112; Kepumos [I.A. [Icuxonoruueckuii acneKkT NpaBoBOro ObITHs //
IIpaBo u obpazosanue. M., 2002. N 4. C. 5 - 23.

% Toncras E.B. [IpaBo Ha ncUXHYECKOE 310POBbE B CUCTEME JIMUHBIX HeMMyIecTBeHHbIX Oxar // FOpucr. 2011. Ne
12. C 42.
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B MexayHaponHoM nakte 00 S5KOHOMHUYECKHX, COLMAIBHBIX U KYJIbTYpPHBIX
npaBax 1966 r. (1. 1 cT. 12) nmpoBo3riamieHo npaBo KaKI0To YeloBeKa Ha BBICITUN
JOCTHKHMBIH YPOBEHb (DU3HUECKOrO M ICHXHYECKOrO 370pOBbs . TeM cambiM
JIEKJIADUPOBAHO IIPAaBO YEJOBEKA HA 3J0POBbE M JIa)KE€ HA COOTBETCTBYIOLIUMN
YPOBEHB 3TOrO OJara.

CoBpeMeHHOE COCTOSIHUE NMPABOBOM perjaMeHTaluu JaHHBIX OTHOLIEHUHN He
BBIJICIISICT MPABO HA NCUXUYECKOE 3I0POBbE B OTHEIBHYIO MPABOBYIO KAaTETOPUIO
HA B OJHOW M3 Ha3BaHHBIX IPABOBBIX cHCTEM. Kpome 3TOro, ropuaudyeckue
rapaHTUX JAHHOTO MPaBa SIBJISIOTCS HEYETKMMU U HECUCTEMAaTU3UPOBAaHHBIMH.

3aBeplIaeT JAaHHYI TpYIIy MpaBO Ha OJaronpHUsITHYIO OKPYXAIOLIYIO
cpeny. [IpaBo Ha ONaromnpusiTHYI0 OKPYXAIOLIYI0 Cpeay rapaHtupyercs cr. 42
Koncturynuu PO, xotopast racuT, 4To KakJblii IMEET NpaBo Ha 0JaronpusTHYIO
OKPYXaIOILyl0 Cpeay, JOCTOBEPHYIO HH(OpMAlUI0O O €€ COCTOSHMM M Ha
BO3MELICHHE yliepOa, MNPUYMHEHHOTO €ro 370pOBbI0 WIM  HMMYIIECTBY
HKOJIOTUYECKUM ITPABOHAPYLIEHUEM.

«CymiecTByeT Kak MyOJIWYHBIN, TaK U YaCTHBIM MHTEpeC B OJIArOnpuUsTHOU
OKpy>Karollen cpenie, a cyObeKTHBHOE MPAaBO Ha OJAronpUsTHYIO OKPYKaIOLIYIO
Cpelly MMEET MO3UTHUBHOE COAEPKAHWE U COCTOMT M3 MPABOMOYMHI MOJb30BAHMS
OJIaronpuATHON OKpYKaroleh cpesioi, U3BMEHEHHs CYIIECTBYIOIIEH OKpYKaroIIen
Cpelpl, MOoTy4eHHUs] HH(OPMALlMK O CAaHUTAPHO-IMHUIEMUOJIOTUYECKOM COCTOSIHUU
OKpYKaromIen cpeﬂbl>>37.

basucom paccMarpuBaeMOro mnpaBa SIBISIFOTCS HE OXPAaHUTEIBHBIE MEpPBI
BO3/JICICTBUS, a TO3UTHUBHOE COJEp)KaHUE, T.e. OOecleyeHHass 3aKOHOM
BO3MOYKHOCTh TOJIb30BAThCS 3A0POBOM M OJIArONPUATHOM ISl )KU3HU MPUPOTHON
Cpenoil (IpIIaTh YUCTBIM aTMOC(HEPHBIM BO3AYXOM, YIOTPEONIATh YHCTYIO

MUTHEBYIO BOJY U T.JI.).

% MexayHapoaubiii MakT 00 SKOHOMHHYECKHX, COMATbHBIX U KynbTypHEIX npasax (IIpumst 16.12.1966
Pezomonmeit 2200 (XXI) na 1496-om meHapHom 3acenannu ['enepanbaoit Accambien OOH) // BromieteHs
BepxoBnoro Cyna P®. 1994. N 12.

% Manenna M. H. TToHsITHE ¥ BUBI HEMATEPHATLHBIX 0J1ar KaK 00bEKTOB JTHUHBIX HEMMYIIIECTBEHHBIX TIPaB //
lNocynmapcTtBo u mpaBo. 2014. Ne 7. C. 45.
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2.2. JInuHbIe HeMMYILLIECTBEHHBbIE Oj1ara, odecreuynBarouue

HHAUBUAYAJTH3AMUIO JTUYHOCTH

Bropas rpymnma mnpaB mpencraBiieHa MpaBaMmH, 00€CIeYMBAIOIIMMHU
WHIUBUYJTA3AIUIO JUYHOCTH, @ HUMEHHO:

- IPABOM Ha UMH;

- IPaBO Ha UHAMBUAYAJIbHBIN OOJIMK U TOJOC;

- IPAaBO Ha Y€CTh, JOCTOMHCTBO U JCJIOBYIO PEMYTALHIO.

OgHuM ©3 BaXHEHIIMX HEUMYIIECTBEHHBIX OJar, 00ecleunBaronx
WHIUBUYAIN3AUI0 JIMYHOCTH WU €ro COLUAIBHOE CYIIECTBOBAaHUE, SIBISIETCS
npaBo Ha uMsA. «MMs - 0gHO W3 JpEeBHEHIIMX CcOUMaibHBIX Onar uyenoBeka. [lo
Mepe pa3BUTHS YEIOBEUYECKOro OOIIECTBA pa3BHBAJIACh MOTPEOHOCTh YeEJIOBEKa
UMETh CBOE COOCTBEHHOE MMs, 1a0bl OTJIMYATHCS OT APYTHUX, ObITH CAaMUM COOOM.
HNMs - 3TO TMYHOE HA3BaHUE YEJIOBEKAa, KOTOPOE JAETCA €My MPU POXKACHUU, U
naxe rmocie (U3MYECKOM CMEpPTH €ro WMs CyImeCTBYeT M (DAKTUYECKH, U
opuauyeckd. OHO CONPOBOXIAET YeJIOBEKa Ha MPOTSHDKEHHM BCEW JKU3HU U
T109TOMY HUIPAET OHY U3 TIIABHBIX COLUANBHBIX PONICT B €I0 KH3HI» ..

IIpaBy Ha umsa nocesmena cr. 19 I'paxnanckoro kogekca PO, B koTopou
NPELyCMOTPEHO, YTO TpaXJAaHUH MPUOOpETaeT M OCYIIECTBISIET IpaBa U
00s13aHHOCTH IO/l CBOUM MMEHEM, BKJIFOYAIOIIUM (aMUJIUIO0 U COOCTBEHHO UMS, a
TaK)K€ OTYECTBO, €CJIM MHOE HE BBITEKAET M3 3aKOHA MJIM HAIIMOHAJILHOTO 00bIYasl.

B cayuasx u B mopslike, IpeayCMOTPEHHBIX 3aKOHOM, Tpa)kKJIaHUH MOKET
MCIIOJIb30BaTh MCEBAOHHUM (BBIMBIILIEHHOE UMS).

'paxxnmanuH  BOpaBe  MEPEeMEHUTh  CBOE  UMS B TIOpSIKE,
YCTAHOBJICHHOM 3aKOHOM. llepemeHa rpaxaaHMHOM HMEHM HE SBISETCA
OCHOBAHMEM JUIsl TpEKpalleHUs WJIM HM3MEHEHMsI €ro mnpaB M 0O0sS3aHHOCTEH,
MPUOOPETEHHBIX TIOJT TPEKHUM HMEHEM.

['paxxnanuH 00s3aH MPUHUMATH HEOOXOIUMBIE MEpbHI IS YBEIOMIICHUS

CBOUX JOJDKHHKOB M KPCAHUTOPOB O IIEPEMCHEC CBOCTO MMCHHM W HECCT PHCK

% IMyxau U., [onenak-AkumoBckas M. Pumckoe npaso: Yue6. / Ilox pex. B.A. Tomcunosa. M., 2000. C. 234.
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MOCJIEACTBUN, BBI3BAHHBIX OTCYTCTBHEM y OTUX JIUI[ CBEIACHUW O MEPEMEHE €ro
MMCHH.

['paxxnanuH, nepeMEeHUBIINI UMs, BIpaBe TPEOOBAThH BHECEHHUSI 32 CBOM CUET
COOTBETCTBYIOIIUX U3MEHEHUI B IOKYMEHTHI, O(DOpMIICHHBIE HA €ro MPEeKHEE UMS.

Nwms, nonydeHHOE TpakIaHUHOM TPU POXKIEHUHU, a TAKKE MepPeMEHa UMEHU
MOJJICKAT PErUCTpallii B MOPSJKE, YCTAHOBJICHHOM [IJIi PETHCTPAIIMU aKTOB
IPAXKIAHCKOTO COCTOSTHUS.

[IpuoOperenne mpaB u O0OS3aHHOCTEH TMOJ MMEHEM JAPYroro Juila He
JIOITYCKaeTCsl.

Nwms pusnyeckoro auia UM ero nceBJOHUM MOTYT ObITh UCHOJIb30BAHbI C
corjlacusi 3TOro Juila APYTUMH JIMIIAMH B HMX TBOPYECKOM JESTEIHLHOCTH,
MPEANPUHUMATETFCKOM WM MHOM SKOHOMUYECKON JEeATEIbHOCTH CIOCOOaMU,
UCKJIIOYAIOIIMMHU  BBEJICHUE B 3a0NyXJCHUE TPETbUX JIMI[ OTHOCUTEIHHO
TOXJIECTBA TPaXIaH, a TaKXKE HCKIIOYAIOIIMMH 3JI0yNOoTpeOieHne MpaBoM B
Ipyrux popmax.

B nannoit Hopme chopMyrpoBaH psiji OCHOBOMOJIATAIOIINX MOJI0KeHUH. «K
pUMeEpPYy, OHAa JaeT TPaKJaHWHY MPaBO TPeOOBAThH OT APYTHUX JUIl OOpaIlleHUS K
HEMY B COOTBETCTBUM C €ro (pamuiaued, UIMEHEM M OTUYECTBOM. DTO - 0a30BbIN
JIEMEHT B JIaHHOM TIpaBe, TaK KakK TpaXJIaHWH TMpUOOpeTaeT TMpaBa U
OCYIIECTBISIET 00SI3aHHOCTH TIOJI CBOMM HUMEHEM, MOJTYYECHHBIM TIPU POKICHUH U
3apEeTUCTPUPOBAHHBIM B 3aKOHHOM nop;mKe»39.

E.B. borianoB B OTHOIIEHHH UMEHU YEJIOBEKA YKA3bIBACT CICAYIOLIECE «UMS
YeJIOBeKa WHAMBUAYyaIu3upyeT ero B obmectBe. [lo cyTtu, WMeHHO TOCIie
MPUCBOCHHUS MMEHHU B YCTAaHOBJIECHHOM 3aKOHOM TIOPSIIKE YEJOBEK CTAaHOBUTCS
YJIEHOM COOTBETCTBYIOIIETO OOIECTBa, YYACTHUKOM TpaxaaHckoro obopota. C
MMEHEM 4eJloBeKa OOIIEeCTBO CBSA3BIBAET €r0 4YeCTh, JOCTOMHCTBO, JEJIOBYIO
penyTanuio, ero u3oOpaxkenue u Ap. [losromy He ciydailHO WMsI TpaKJaHWHA

OTHCCCHO 3aKOHOAATCJICM K HCEMAaTCPpHaJIbHBIM 6HaFaM, KOTOpBIC MOI'YT

% Jixamanyauaos P.A. JIMdHEIe HOUMYIIECTBEHHbIE IPABa, 00ECICUMBAIOIINE COLHUATEHOE CYLICCTBOBAHME
rpaxxaal // CoBpemennoe npaso. 2017. Ne 11. C. 43.
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MPUHAJICKATh TPaKJIaHaM OT POXKICHUS WIM B CUJIY 3aKOHA M SABJISIOTCS
HEOTUYXJA€MbIMU U HENIEPEIaBAEMbIMU UHBIM crioco6om»”C,

JI.O. KpacaBumkoBa OTMEYaeT, YTO «3aKOHOJATEIb HCKIIOUUI MEpPEeXo]l
HEeMaTepUAIbHBIX OJIar OT OJHMX CYOBEKTOB K ApyruM. [lo MHeHHIO aBTOpa,
IOPUANYECKH HEBO3MOXXHO TNE€pelaTh JAPYroMy JHIy MpaBO HAa CBOE HMs, HA
HEMPUKOCHOBEHHOCTh ~ CBOEM  YAaCTHOM  JKW3HH, Ha  CBOI  JIMYHYIO
HEMPUKOCHOBEHHOCTH M JIp. B MpOTUBHOM cilyuae Ha3BaHHBIC MpaBa YTPATHUIU ObI
HE TOJIBKO IOPUJANYECKUHN, HO U COLUATbHBIN CMBICT» .

CyllecTBYIOT Ciydyaud HENPaBOMEPHOTO HCHOJIb30BaHWS MMEHM: HOIICHUS
Yy>KOr0 MMEHHM M HCIOJIb30BaHMS €ro B CPEICTBAX MacCOBOM HH(pOpMaiuu, B
MEYAaTHBIX MaTepuasiax, B cetu MHtepHeT u T.n. [laHHBIE AEHCTBUA MOTYT
MPUBECTU K MNPUYMHCHUIO HMYIIECTBEHHOTO M MOpajbHOro Bpeaa. CorjacHo
nonoxenusim crarer 151, 1064, 1099 I'K P® Bpen, HaHECEHHBI TaKUMHU
JIEUCTBUSIMH, TIOIJIEKUT KOMIICHCAIIMA HA OCHOBAHUU PEIIEHHUS CY/Ia.

ITepexons k cieayromieMy IpaBy — MpaBy Ha WHANBUIYAIBHBIM OOJIMK U
rojioc, CIJEeIyeT CcKa3aTh, 4YTO OOOCHOBaHa chenuduka JTaHHOTO 0CO00To
HeMaTtepHuanbHoro Oiara 6su1a H.M. Maneunoi.

B cr. 152.1 TK P® ycraHOBieHbl HOpMBI, HAIlpPaBJICHHbICE HA OXpaHy
M300pakeHusl TpakKJaHnHa. Mexay TeM I0OpUCTbI, 3aHUMAIOIIUECS UCCIIeI0BaHUEM
JUYHBIX HEUMYIIECTBEHHBIX IpaB, MPHU3HAIOT, YTO HEMOCPEIACTBEHHO OOBEKTOM
SBJISIETCS BHEIIHOCTh (BHEIIHMM OOJNMK, WHAWUBUIYAJIbHBIM OOJHMK), a He
H306pa>I<eHHe42. [lo3utBHOE copepKaHWE TpaBa Ha WHIAMBUIYaTbHBINH OOJUK
COCTOUT W3 NPABOMOYHM CAMOCTOSITEIIBHO OIPEACIATh U HCHOJIb30BATh CBOMU
WHJUBUAYAJTbHBIA O0JIMK, PACIOPsKaThCS CBOMM HU300paKEHUEM.

«IIpaBoMOYME TO HWCIIOJB30BAHHUIO TOJIOCA 3AKJIIOYAETCS B BO3MOXHOCTH

NOJIYYUTh MaTepuajbHble W (WJIM) HEMaTepuaibHble MPEUMYIIECTBA 3a CUET

0 Bornauos E.B. ITpaBoBas mpupoa coriacusi pOCCUICKOM IpakIaHcKoM mpase // XKypHas poccHiickoro mpasa.
2019. Ne 2.C. 52.

o Kpacasuukosa JI.O. JInunble HenmyIecTBeHHbIE NIpaBa rpakaaH // I'paxaanckoe npaso: Yuebuuk: B 2 1./ Tloa
pen. .M. T'onrano. T. 1. M., 2016. C. 215 - 217.

2 Kpacasuukosa JI.O. JInunast >ku3Hb rpaxaaH oA oxpaHoi 3akoHa. M., 1983. C. 83 - 86; Maneuna M.H. Ilpaso
Ha MHIUBHIYaNIBHBIH 00snk (Bux) / CoBerckoe rocynapctBo. U mpaso. 1990. N 11. C. 134 - 138; Taraiinazapos
II.T. I'paxkgaHCKO-IIPaBOBOE PEryIMPOBAHUE TUUHBIX HEUMYIIECTBEHHbIX NpaB rpaxkaan B CCCP. C. 170.
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WHMBUYAIbHOCTH T0J0ca. DTO IPABOMOYHUE MPOSBIIAETCS:

1) B cBOOOJE HCIONB30BATh CBOW TroJIOC B MPO(ECCHOHATHLHOM M WHBIX
chepax;

2) B laye corjiacus Ha MCIOJIb30BaHUE CBOETO TOJioca APYTUMHU JIHIaMu 0e3
co3anus (POHOTPaMMBI 3TOTO T0JIOCa;

3) B U3roTOBJIEHNN (POHOTPAMMBbI CAMOCTOSITENIBHO WJIU JJa4y€ COIJIACHS Ha €€
U3TOTOBJICHUE TPETHUM JIUIIOM.

[IpaBoMoure cBOOOIHO MCHOIB30BATh CBOM TOJIOC B MPOQECCUOHANIBHON U
UHBIX c(epax O3HauYaeT BO3MOXHOCTb MPUMEHSATH OCOOEHHOCTH CBOETO Tojoca
IpU BBIOOpPE OINpeAeNIeHHbIX Mpodeccuil (apTUCT OMNEpbl, IUKTOP paguo u
TENEeBUICHNS, TAPOJIUCT, HIMHTATOP, BPAad-TICHXOTEPAIIEBT, SKCKYPCOBOM)» .

TperbuM 00BEKTOM B JaHHOM TpyIiie Mbl 0003HAYMIIN YECTh, JIOCTOMHCTBO
u AenoByto penyramuio. [.A. bepe3HbM yKa3bIBalOTCS MPUYHUHBI, IO KOTOPBIM
3aKOHO/ATEJIEM YNIETSEeTCs CTOJIb MPUCTAIbHON BHUMAaHHME YKa3aHHBIM OJlaram: «K
OJIHOW M3 Pa3HOBUAHOCTH HeMarepualbHbIXx Onar B 'K P® ocobo BeIieeHBI B
KauecTBE 0OBEKTOB I'PaXKJTAHCKUX MPAB YECTh, JOCTOMHCTBO, JIEJIOBas peIyTalus.
3710 00YyCIIOBIEHO TEM 3HAYEHHEM, KOTOPOE MMEIOT yKa3aHHbIE JIMYHbIE Orara B
OBbITYy, JIEJIOBOM >KHU3HHU, BO BCEH cdepe IpaxAaHCKO-TIPABOBOTO PEryJIUPOBAHUS.
Tewm Gosiee 4TO 3aKOHOJATENb PACIPOCTPAHSIET IPABO HA JEIOBYIO PEMYTALMIO U B
OTHOLICHNH FOPUIHUECKHX JIHI

«/lenoBass pemyrauus KOMIAHUM SBISETCS HEOCSA3a€MbIM, HO OYEHb
3HaYUMBIM aKTHBOM OH3HECa, COCTOSHUE 3TOTO pecypca MOXKET BIMITH Ha
CTOMMOCTh BCEW KOMIaHuu B LeiaoM. B cuiny npeanucanus 4. 3 ct. 17, cr. 29
Koncturynuun P® ycranaBiuBaeTcsi BO3MOXKHOCTh BBIPAXKEHHUSI KaXIbIM CBOETO
MHEHUS U YOeXKICHHI TI0OBIM 3aKOHHBIM CIIOCOOOM, HE HapYMIAIOIIUM IpaBa |
cBOOOABl  apyrux Jun. Ho 3agactyro Takas CcBOOOJa  MCIOJIb3YETCS
HEZI00POCOBECTHO, OCOOEHHO KOT/Ia pedb UACT O MPEANPUHUMATEIILCKON BBITOC U

KOHKYPCHIINH. HqueM yAap MOXHO ITOJIYYUTb HC TOJIBKO OT CBOUX COIICPHHUKOB

3 Maneuna M.H. [IpaBo 4enoBeka Ha MHIWBUAYAIBHBIN TONIOC U ero 3ammTa // FOpuct. 2015. N 13. C. 17 - 22.
“ Bepesun JI.A. Hematepuanbnsie Giara — o0bexThl oneHku. 2017. Ne 24. C. 32.


consultantplus://offline/ref=E8897362A07175609F5527DADC37D835D695D3B2BCB5E7CA03662003B6F75E289113528A11F533E86E8AB20EB2F75A2EFFC7E63CE5CF8Fw9wEO
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N0 BEJCHUIO JESITeIbHOCTH, HO W OT OBIBIIUX COTpyAHUKOB. Hampumep,
HEIMPOYKTUBHBIA PAOOTHUK KOMIIAHUU, HE MPUHOCAIIMNA JT0X0/Aa, ObLI YBOJIEH 3a
HEBBINIOJIHCHHUE MTOCTABJICHHEIX 3a4a4 U I1aHa. 1 oH, 0OMKEHHBIN, HE CITOCOOHBII
aZIcKBaTHO BOCIIPUHUMATh KPUTHKY B CBOM aJpec, MUIIET B COUUAIBHBIX CETIX O
TOM, Kakas IJI0Xas 3Ta KOMIIAHWS: YTO OHA HAPYIIAET 3aKOHbI, €€ MPOAYKIIUS HE
COOTBETCTBYET 3asiBIICHHBIM TPeOOBAHUSIM, YCIYTHM OKa3bIBAIOTCA HEKAUYE€CTBEHHO,
a HaJ COTPYIHUKAMHU U3JIEBAIOTCA W HE IUIATAT 3apa0OTHYIO0 IUIaTy.
OMOLMOHAIBHBIA OT3bIB pacxoAuTcs o MHTepHETy, B pe3yJibTaTe Yero KOMITaHUs
HAYMHACT TEPATh KIMEHTOB, KOTOPbIE HE XOTSIT MMETh Jejia C Takoul (pupMoH,
BBICOKOKBaJIU(PDUITUPOBAHHBIX COTPYAHUKOB, KOTOPBIE OTKa3bIBAIOTCS pabOTaTh Ha
TaKoOM MPEANPUITUH, AEIOBBIX TapTHEPOB. B utore pupma tepsieT cBou oxom»™.

E.JI. Hes3sroguua wu H.H. IlapeiruHas 310U CBSA3M NOAYEPKUBAIOT, UYTO «B
mo0oi npodeccoHANIBHOM cpelie, a TeM OoJiee B cepe Ou3Heca BelrKa IIEHHOCTh
HE3aIsITHAHHOW J1eT0BOM penyTtanuu. l[lapamiensHo ¢ 3THM OTKpPBIBIIMECS B
CETOJHSIITHEM MUPE HEMBICIUMBIC MPEkKIE BO3MOKHOCTH OBICTPOTO HMIMPOKOTO U
MIOPOM aHOHUMHOTO PACPOCTPAHEHUS JIOKHOM, MOPOYAILECH I€JIOBYIO PEMyTALUIO
auna  uHGOPMAIMM ~ MHOTOKPAaTHO  YBEIMYUBAIOT  YSI3BUMOCTH  9TOTO
HEeMaTepuaibHOrO Oyiara. Mexay TeM MOpSIOK 3alllUThl JIEJIOBOM pemyTaluu
YYaCTHUKOB TPAXKIAHCKUX MPABOOTHOILICHWM HE JIMIIEH OJHO3HAYHO HE
pPa3pelICHHBIX B TEOPUU M HA MPAKTHKE BOIMPOCOB W MPOTUBOPEUU B IMPABOBOM
peryﬂHpOBaHI/II/I>>46. HecmoTpsi Ha HEOZHOKpaTHbIE pPa3bSICHEHUS BBICIIMX
CyIeOHBIX opraHoB”’ U MHOrOUHCIICHHbBIE Hay4HbIe Pa3pabOTKH, MOCBAIIECHHBIC
JAHHOM mMpoOJieMaTKe, TMO-TIPEKHEMY JaJIeko HE BCEe U3 HMEIOIIMXCA

IOPUIUYECKUX KOJUTU3UM U MPOOETIOB yCTPAHEHBI.

*® Bpsuresa H. Kax 3ammimars nenosyro penyranuio? // Pacaer. 2017. N 5. C. 44 - 45,

*® Hepsromuna E.JI., ITapeiruna H.H. I'paxx1aHCKO-TIpaBOBOM MEXaHU3M 3allUThI 1€JI0BOM pemyTauuu B Poccuu:
nmaHopamHBIit 0030p // Lex Russica. 2018. Ne 1.C. 57.

* Tlocranoenenue Inenyma Bepxosroro Cyma P® ot 24 pespaist 2005 1. N 3 «O cyaeGHOI IPaKTHKE 0 IeaM 0
3aIlIMTe YECTH M JJOCTOMHCTBA I'PaXK/aH, a TaK)Ke JICJIOBOI perryTaluy rpax/JaH ¥ Iopuandeckux iy // bromerens
Bepxosnoro Cyzna P®. 2005. N 4); Mndopmarmonnoe nucsmo IIpesuauyma Briciero Apourpaxnoro Cyuna PO or
23 cenrsopst 1999 r. N 46 «O030p NpakTUKU pa3penieHus apOuTpaKHBIMU CyJaMHU CIIOPOB, CBSI3aHHBIX C 3aIUTOM
nenoBoii penyrauumn» // Bectauk Beiciiero ApoutpasksHoro Cyxa P®. 1999. N 11; O630p npakTHKu paccMOTpEHHS
CyJaMH Jel IO CIOpaM O 3allUTe YeCTH, JOCTOMHCTBA U JenoBoi pemyTtauuu IIpesunnyma Bepxosrnoro Cyna PD
ot 16 mapta 2016 1. // CIIC Koncynsrantllitoc.
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PaccmarpuBas cymHocTh aenoBou penyrauuu B.M. EpeMeHko cTaBUT 101
COMHEHHE HEOTUYK/IA€MbIii U HEIMEpEaBacMbIil XapaKTep MEJIOBOM pEmyTaluu.
«Tak, cormacuo m. 2 cr. 1027 I'K P® «JloroBop KOMMEpUYECKOW KOHLIECCUM»
YKa3aHHbBIN ZIOTOBOP npeaycMaTpUBaeT UCIIOJIb30BaHUE KOMILIEKCa
WUCKJIIOYUTEIBHBIX I1IpaB, [JEJOBOM penyTauuu M KOMMEPYECKOTO  OIIbITa
npaBooONagaTenss B OMNpEACIIEHHOM 00beMe (B YacCTHOCTH, C YCTaHOBIICHUEM
MUHUMAJIBHOTO W (WJIM) MaKCUMaJIbHOTO HMCIOJB30BaHUs) C yKa3aHUEM WU 0e3
yKa3aHUsA TEPPUTOPUU HCIIONH30BAHMS NMPUMEHHUTENBHO K OINpeAeNieHHOW cdepe
MPEANPUHUMATETLCKOM  JICSITENIbHOCTH. TakuMm  o0pa3oMm, JaHHash HOpMa
IpeayCMaTpPUBAET Iepeady JeJOBOM pENyTaluu I0JIb30BATEN0, IPUYEM C
yKa3zaHueM oO0beMa TaKOro MCIOJb30BaHUSA, YTO MOJHOCTHIO MPOTUBOPEUUT
CMBICTY, 3aJ10)keHHOMY B cT. 150 'K PO.

K uncny momoOHbIX crateit MokHO oTHecTH Takxke cT. 1042 T'K P® o
BKJIaJI€ TOBAPUUIEH COTJIACHO JOrOBOpPY IpocToro toBapuiecrtsa. CoryacHo 1. |
JTAHHOM CTaThbU BKJIAJIOM TOBApHIIA MPHU3HAETCS BCE TO, YTO OH BHOCHUT B 00IIee
Jeno0. DTO MOTYT OBbITh JACHBI'M, UHOE MMYILECTBO, MPOGECCUOHANIbHbBIE U HHbBIE
3HAHUS, HABBIKKM U YMEHMS, a TaK)Ke JIeJIOBas peryTauus U JieJaoBbie cBsizu. [lpu
ATOM B II. 2 JaHHOM CTaThU MPEANMCAHO, YTO BKJIAJbl TOBAPUIIEH NTPEATIONIATAIOTCS
PaBHBIMM II0 CTOMMOCTH, €CJIM HHO€ HE CIEAYyET W3 JTOTOBOPOB IIPOCTOrO
TOBapHIecTBa WM (aKTHUYECKUX OOCTOSTENbCTB. [Ipuuem peHexHas OIeHKa
BKJIaJa TOBApUIIEN MPOU3BOAMTCS IO COIVIAIICHUIO MEXAY HUMH. 310ECh TaKkKe
IIPEAyCMOTpEHa Ilepefaya JEJ0BOM penyTauud, K TOMY JKE€ C €€ JCHEKHOHN
OLICHKOM, YTO He coriacyetcst ¢ Hopmoil cT. 150 'K P®.

[IpuBeneHHBIE BBILIE HOPMBI CBUAETENBCTBYIOT O IBOMCTBEHHOM XapakTepe
IIpaBa Ha JEJIOBYIO PEIYyTAlMI0 C Y4ETOM €€ MMYIIECTBEHHOW COCTaBIIAIOLICH,
KOTOpasi B OTHEIBHBIX CIIy4asX MOXKET CTaTb OOBEKTOM NEepelayd, YUYUThIBATHCS
IPY HAJIOTOOOJIOKEHUH WJTM OTpakaThCsi B Oyxrantepckom ydete. B ykazanHOM
KOHTEKCTE 3TH HOPMBI IipoTuBOpedatT HopMmaM cT. 150 'K P®, cornmacHo koTopbiM
JieoBasi peryTanusi pacCMaTpUBAETCS B KauecTBe HeMaTepualibHbIX Onar, He

MOJUJISKALINX OTUYXACHUIO WK nepenade. CoOCTBEHHO, OTCIO/Ia M MPOUCTEKAET
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JIBOMCTBEHHBIA XapakTep JEJIOBOW penmyTrauud, B KOTOPOM MPUCYTCTBYET
HEMATEPUAIbHBIM JJIEMEHT, HO BCE JKE€ B HW3BECTHOW CTENEHU IMPEBAIUPYET
MMYILIECTBEHHBIM 3JEMEHT, 4YTO B LEJIOM OIPEACISIET CYIIHOCTh JIAHHOTO

48
HHCTUTYTa» .

2.3. JInuHble HeMMYILIECTBEHHBIE Os1ara, odoecrneuynBarouiue

ABTOHOMHUIO JIMYHOCTH

[IpaBa, oOecneuuBarolue aBTOHOMHUIO  JIMYHOCTM B  OOIIECTBE,
COCTABJISIFOIIME TPETHIO TPYIITY BKIIOYAOT!

- MpaBa Ha TallHy YaCTHOMW >KM3HM (TpaBO HA BpadyeOHYIO TaliHy, MpaBO Ha
TallHy NEePENNUCKH, Tee(OHHBIX EPErOBOPOB U TeJerpapHbIX COOOIICHUN U 1Ip.);

- 1paBa Ha HENPUKOCHOBEHHOCTh YACTHOW JKM3HM (MpaBO Ha
HENPUKOCHOBEHHOCTh JIMYHON CBOOOIbI, IPAaBO Ha HEMPUKOCHOBEHHOCTh YKUJIMILA
u ap.).

Cornacno cr. 23 Konctutymuun P® kaxnaplii MMEET MpaBO Ha TalHY
Nepenucky, TeaehOHHBIX TEPErOBOPOB, IMOYTOBBIX, TeNerpaHbBIX W HHBIX
coobmiennii. OrpaHnyeHue S3TOTO MpaBa JOMYCKAaeTCd TOJbKO HAa OCHOBAHHH
cynebnoro pemenusi. Ct. 24 mnpemycMaTpuBaeTcsi, 4YTO CcOOp, XpaHEHHE,
MCITIOJIb30BAaHUE U PACIPOCTPAHEHUE UH(POPMALIMK O YACTHOM KU3HM JHIa O3 ero
corjacusi He I0IyCKarTCsl.

B cucreme nMuYHBIX Tpa)IaHCKHUX IMpaB 0CO00E€ MECTO 3aHMMAET MPaBO Ha
HEMIPUKOCHOBEHHOCTh YACTHOM JOKyMEHTauuu. «B nokyMeHTax, Kak mpaBuio,
bukcupyroTcs Hambosee BaKHbIE IOpUANYECKUE (DAKTHI M3 KU3HHU TpaKaaHWHA,
KOTOpbIE 3a4acTyl0 UMEIOT JIMYHBIA Xapaktep. OnyOJuKOBaHUE JTUYHBIX ITHUCEM,
JTHEBHHUKOB, 3aMETOK JIOMYCKAETCA MCKIIIOUUTENLHO C COTJIacusl aBTOpa, a MHUCEM -

hn C corjlaCusda ajapcecara. B CIydac CMCpPTHU aBTOpa IIMUCEM, 3aMCTOK W T.I.

8 Epemenko B.W. Bonpock! 3amuThl eI0BOM penyTalun opuandeckux ui // Ansokar. 2017. N 2. C. 9 - 17.
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My OIMKALHS BO3MOXKHA TOIBKO C CONTIACHS Cynpyra(-1) U AeTeil yMeperoy .

«Cama 1o cebe TaiiHa MpEACTaBIsET CBOOOY ONPEAEIATh CBOE MOBEICHUE
KaK KOH(PHUACHIUATBHOE OT IPYTHX JIUI] K CAMO COCTOSTHUE KOH(PUACHIINATHLHOCTH.
HenocpencTBeHHO MHPOpMAIHMIO O TailHE YAaCTHOM >KU3HHU COCTABIISIIOT CBEJICHUS,
KOTOpBhIE MOTYT OBbITh 3a()MKCHpPOBaHBI B KAaKOM-IMOO JOKYMEHTE (JIOTrOBOpE,
CIPABKE, CBUJETEIBCTBE O POXKACHUH U 1p.). C ydeToM 3TOro MpencTaBIIIeTCS
HEKOPPEKTHBIM BBICKAa3bIBAHHE O TOM, YTO KadyeCTBOM O0OpPOTOCHOCOOHOCTH
00alal0T ¢ HEKOTOPOM HATSHKKOM JMYHAas M CeMeWHbIe TailHbl (MX, HampuUMep,
MOYHO OIYO/IMKOBATH B MEMYapax )» ..

B Hayke rpaxaaHcKoro mpaBa U paHee ObUIM CIOPBI O COAEPKaHUU MMOHATUS
«JIMYHasi HEMPUKOCHOBEHHOCTh)» B CPABHEHUU C MOHATUEM «HETPUKOCHOBEHHOCTh
JUYHON cBOOOIBI». «HenpuKOCHOBEHHOCTh JIMYHON CBOOOJBI MOKHO OOBSICHUTH
KaK BO3MOKHOCTb pacroyiaratb co0o0il, onpeaensiTh CBO€ MOBEACHUE U aBTOHOMHO
pemaTth BOIPOCHI O MECTE CBOETO >KUTENBCTBA, HAXOXKIECHUSA, O NEPEMEILICHUH,
nepeaBmkeHU. UYTo Ke KacaeTcs JIMYHOM HENPUKOCHOBEHHOCTH, TO, CUMTAIO,
O0ojee  TOYHO  CYHIHOCTh  MOAPAa3yMEBAaEMOro  HeMaTepHallbHOro  Ousara
packpblBaeTcsi ~ IyTeM  yKa3aHus Ha  (PU3MUYECKYI0 U IICUXUYECKYIO
HEMPUKOCHOBEHHOCTh. COOTBETCTBEHHO, (pU3HUECKas HEMPUKOCHOBEHHOCTb
o3HauaeT CcBOOOAY (AaBTOHOMHOE pEIIEHHWE BOIPOCOB) HCIOJB30BAHUS U
pacnopsKEHHsT CBOMM TEJIOM, OTIEJIEHHBIMM OT OpPraHM3Ma OpraHamH, TKaHSIMH,
KJIETKaMH, a TICUXHMYeCKash HEMPUKOCHOBEHHOCTh - A3TO CBOOOAA COBEPIICHUS
TOCTYIIKOB, OOYCIIOBICHHBIX CBOMM CO3HAHHMEM H BOJIEI» .

Cornacno cr. 23 Koncrtutryuuu Poccuiickoit @enepanuy Kaxiablii UMeEeT
[PaBO HAa HENPUKOCHOBEHHOCTHh YAaCTHOM KU3HH, JIMYHYIO U CEMEHHYIO TalHY,
3alIUTYy CBOEH YeCTH U JO0OPOro MUMEHH.

Omno INPUHAOJICIKUT KaAXKAOMY UYCIOBCKY OT POXACHHUA W HC 3aBHUCHT OT

* Jlamanymuaos P.A. Jludmble HEMMYIIECTBCHHBIE [IPABa, 00ECIIEYHBAIONIHE COLUATLHOE CYIIECTBOBAHIE
rpaxxaaH // CoBpemennoe npaso. 2017. Ne 11. C. 43.

% Kasauues B.U. [IpaBoBbIE aOrU3MbI IPH KJIacCUPHUKALMKA 00BEKTOB B rpakaanckoM rnpase // Lusunuct. 2006. N
4. C. 32.

5! JixamanyauaoB P.A. JIMdHEIe HOUMYIIECTBEHHbIE IPABa, 00ECIICUMBAIONINE COMUATEHOE CYLICCTBOBAHHE
rpaxxaal // CoBpemennoe npaso. 2017. Ne 11. C. 43.
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HaJIU4Msl WIM OTCYTCTBHA Yy HEro TIpaKJaHCTBA. JlaHHOE ©IpaBO IO3BOJISAET
COXPaHATh B TallHE CBEJICHUS, KACAIOIIMECS €T0 JIMYHON WA CEMEUHOMN KU3HU.

DTO CJIOXKHBIIA MO COCTAaBY MPABOBOW MHCTUTYT, COCTOSAIIMN W3 OTIEJIbHBIX
IIPABOMOYHMH JIMIIA, KaXA0€ U3 KOTOPBIX TpEOYEeT MPaBOBOM OXpaHBbI U 3aIUTHI.

Hanpumep, cr. 25 Koncturynun PO  3akperusier 1npaBo  Ha
HEITPUKOCHOBEHHOCTh JKWinma. OHa yCTaHaBIMBAE€T, YTO HUKTO HE BIIPABE
IIPOHHUKATh B JKWINIIE IPOTUB BOJM IPOKHMBAIOIIMX B HeM Jul. MckmroueHue
COCTaBISIIOT CJIy4ad, YCTAHOBJICHHbIE (JelepalibHBIM 3aKOHOM, a TaKxke
00yCIIOBJIEHHBIE CY1€0OHBIM PEIICHUEM.

B I'K P® BompocaM HENPUKOCHOBEHHOCTH YAaCTHOW YKU3HM IIOCBSIICHA
rinaBa 8 «HemaTepuaiibHble Os1ara U UX 3allATay.

Kaxnplii umMeer mpaBo Ha TallHy NEPENHUCKH, TENEe()OHHBIX NEPEroBOPOB,
MOYTOBBIX, TederpadHbIX MU HUHBIX cooOmeHud. OrpaHudyeHue 3TOro Ipasa
JIOTTYCKAeTCs TOJIbKO Ha OCHOBAHUU CYJEOHOTO pELICHMUS.

OauH W3 3JIEMEHTOB IpaBa Ha HENPUKOCHOBEHHOCTh YACTHOM JKHU3HU -
HEMTPUKOCHOBEHHOCTh CPEACTB JINYHOTO OOIICHMS: MOYTOBOW KOPPECIOHIAEHIIUH,
TeNe(OHHBIX MEPEroOBOPOB, cooOeH i 1 1p. CylHOCTh MpaBa Ha TaliHY JTUYHOTO
OOLIEHUsI 3aKII0YaeTCd B TOM, YTO HUKTO HE MOXKET 3HAKOMHTHCS C JIMYHBIMH
nucbMaMH (TejerpaMMaMM W T.A.) TpaxzaaHuHa Oe3 ero coryacus. TaliHa
NEPENUCKH, TIOYTOBBIX, TeJlerpaHbIX M HHBIX COOOILIEHUH TrapaHTUpYyeTCs
denepanbHbIM 3aK0HOM 0T 17.07.1999 N 176-®3 «O moutoBoii cBszm» (ct. 15)%,
denepanbHbM 3aKkoHOM 0T 07.07.2003 N 126-®3 «O cBsi3m» (cT. 63)

Cornacuo ct. 12 BeeoOmeit Jlexnapanuu npaB u cBo6oa 1948 roma mpaBo
Ha HENPUKOCHOBEHHOCTD XKHIINA PU3HACTCS HEMaTepUATbHBIM G1arom™ .

B cootBercTtBuM co cT. § KOHBEHIIMM 0 3allUTE MpPaB YEIOBEKA U OCHOBHBIX

CBOOO/I:

%2 Mepepanbublii 3aK0H 0T 17.07.1999 N 176-03 (pex. ot 29.06.2018) «O mouroBoii cesasm» // Cobpanue
3akoHonarenscTBa P@. 1999. N 29. Cr. 3697.

53 ®epepanbubiii 3akon ot 07.07.2003 N 126-03 (pex. ot 27.12.2018) «O cssm» // CoGpaHie 3aK0HOIATENLCTBA
P®. 2003. N 28. Cr. 2895.

% BeeoGmas feknapanyis npas denoseka (npuusta [enepansroit Accam6Greeit OOH 10.12.1948) // Poccuiickas
razera. 1995. 5 anp. N 67.
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1. Kaxxaplii UMeeT NMpaBo Ha YBAKEHHUE €r0 JUYHOM U CEMEWHOMN KU3HH, €ro
YKUJIMILA U €ro KOPPECTIOHICHIIUN.

2. He nomyckaercsi BMEIIATETBCTBO CO CTOPOHBI IyOJIMYHBIX BJAcTel B
OCYLICCTBICHUE JOTOTO IpaBa, 3a MCKIIOYEHHEM CIIy4acB, KOTJa TaKOe
BMEIIATEIbCTBO MPEAYCMOTPEHO 3aKOHOM M HEOOXOAUMO B JEMOKPATUYECKOM
o0IIIecTBE B MHTEPECAaX HAMOHAIBLHON O€30MaCHOCTH U OOIIECTBEHHOTO MOPSAKa,
HDKOHOMUYECKOTO  OJIarOCOCTOSIHUS ~ CTpaHbl, B  IENAX [PeJOTBpallCHUs
0ecrnopsAaKOB WU NPECTYIUICHUM, ISl OXPAHbI 3I0POBbs MJIM HPABCTBEHHOCTH WJIH
3aIIUTHI PAB M CBOOOJ APYTHX JIAI .

[Io cmpaBemnuBoMmy 3amedanuto B.II. KapnoBa HENPUKOCHOBEHHOCTh
KUIHNILA <«SIBISIETCS OJHUM M3 3JIEMEHTOB TaKOrO HEOTUYKJaeMOoro Oiiara, Kak
cB00O/Ia JMYHOCTHU, U HAPYILIEHUE €ro CleAyeT paclUeHUBaTh KaK MPUUYMHEHUE
BpeJa caMoMy JIMIY, @ HE XWIMIIHOMY OOBEKTY; Bpel, NIPUUMHAEMBIA CAMOMY
KWINITHOMY OOBEKTY, OyJeT SIBISATHCS MMYILIECTBEHHBIM, a BOT IEpPEKUBAHUS,
CBSI3aHHBIE C BTOP’KEHUEM B KHJIHUIIE, 00pa3yloT Bpel MOPAJIbHBIM, CTENIEHb €ro
3aBUCHUT OT KOHKPETHBIX 00CTOATENHCTB IPUUMHEHUS BPEAA.

HenpukocHOBEHHOCTD KUJIMILA B 3TOM CIIy4ae paccMaTpuBaeTcs Kak (opma
cB00O/IbI, 0OBEKTUBUPOBAHHAS B MATEPUAIBHO CYILECTBYIOIIECH BEIIM; caMa BElb
B 3TOM CJIy4a€ HEpa3pbIBHO CBSI3aHA C JUYHOCTHIO TPAXKJAHWHA M ONPEIEIseTCs
€ro IPABOBBIM IOJIOKEHUEM, a4 HEIIPUKOCHOBEHHOCTh BBICTYIIAE€T HE TOJBKO Kak
IOpUIMYECKasl rapaHTHsl CBOOOIbI JIMYHOCTH, HO U KaK MOMEHT peajin3aliu 3TOU
CcBOGOIB .

Xotenoch Obl OOpaTUTh BHUMAHHUE, YTO B HACTOsIIEE BpeMs MOSBHIIACH
HOBasi MpoOsiemMa, CBA3aHHAs C 3allMTOM TAKOTO HeMaTepualbHOro OJjlara Kak
IIPaBO Ha HENIPUKOCHOBEHHOCTh YACTHOM KU3HU U MIPABO HA JIMYHYIO U CEMENHYIO

TaiiHy. «JlaHHOE MpaBO UrpaeT BaKHEUIIYIO pOjb B 00E€CIECYCHUH aBTOHOMUU U

> KOHBEHIHS O 3aI[UTE IPaB YET0BEKA M OCHOBHBIX CBOGOX (3akmoueHa B r. Pume 04.11.1950) (c u3m. ot
13.05.2004) (emecrte ¢ «IIpotokosom [N 1]» (IToamucan B r. [Tapmxke 20.03.1952), «IIpotokosiom N 4 06
obecrieueHNH HEKOTOPBIX MPaB U CBOOO MOMUMO TeX, KOTOpPbIE yKe BKIo4YeHb! B KoHBeHIMIo U nepBbiid [IpoTokon
k Heid» (IToxnucan B r. Crpacdypre 16.09.1963), «IIpotokonom N 7» (Iloxnucan B r. CtpacOypre 22.11.1984)) //
CobGpanue 3akoHonatenbcta PD. 2001. N 2. Cr. 163.

% Kapnos B.II. Hapylenne HeIPUKOCHOBEHHOCTH XKUIHINA KAK OCHOBAHHE KOMIICHCAIMH MOPATEHOTO BPEIA —
KOJUIN3UH 3aKOHOJIATENIbCTBA U CyneOHOoi npakTuku // Poceuiickas roctuumst. 2014. Ne 5. C. 55.
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caMopeaiM3aliyd JIMYHOCTH. B oTHomeHuH 1HQPPOBOH SKOHOMUKH OHO
nojpasymMeBaeT  OOecliedeHHe  JMYHOCTH  BO3MOXKHOCTHM  KOHTpOJS 32
pacmpocTpaHeHHeM HWH(pOpMaluu O celde, KOTOPBIM peryaupyercss TiIaBHBIM
0o0pa3oM cCHenualbHBIM 3aKOHOJATENBCTBOM O TMEPCOHATBHBIX JaHHBIX. B
KOHTEKCTE  TEXHOJOTMi  OnokueilH 3((EKTUBHOCTh  JAaHHBIX  MPABOBBIX
MEXaHH3MOB BBI3HIBACT OOIIBIINE BOIPOCHD” .

Takum  o0Opa3oM, paccMOTpEB TPABOBOE PETYIUPOBAHHE  JIMYHBIX
HEUMYIIECTBEHHBIX OJar, MOXXHO cJeiaTh BBIBOJA O TOM, YTO B YHUCIO
HeMaTepualbHbIX OJar, OXpaHIEMbIX POCCUNCKUM IPa)KAAHCKUM IPAaBOM BXOJSAT:
IIPaBO HA >KU3HB, MPABO HA (QU3MUYECKYIO U TICHXUYECKYIO HEMPUKOCHOBEHHOCTD,
IPaBO Ha 3/10pOBBE, NMPABO Ha OJIATONPUATHYIO OKPYXKAIOILYIO Cpedy, IPaBoOM Ha

HMsl, IPABO HA MHAUBUIYyaIbHbIN OOJMK U TOJI0C U AP.

%" CaBembeB AU, HexoTopble pucky TOKEHU3ALMH 1 OJIOKYSHHH3aINH I'PaskAaHCKO-TIPABOBBIX OTHOIICHHH //
3axon. 2018. Ne 2. C. 27.
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3AK/IIOYEHUE

OnHolt W3 aKkTyalbHBIX MPOOJEM COBPEMEHHOIO TPa)KJaHCKOTO IIpaBa,
SBJIIETCS MPOOJIeMa ONpeIeTICHUsI TOHATHUS JIMYHBIX HEUMYIIECTBEHHBIX OJar Kak
O0BEKTOB TpaxkaaHckux TmpaB. Creayer OTMETHTh, YTO TPATUIUOHHO B
JUTEpPAType HCMOJB3YIOTCA TaKue MOHSATHUS KaK «UMYIIECTBEHHBIC IpaBay U
«JIMYHBIE HEUMMYIIIECTBEHHBIC MpaBa». [Ipu 3TOoM oOpamiaer Ha ceOs BHUMaHHE
PAKTUYECKU MMOJTHOE OTCYTCTBUE YHOTPEOICHHS KAK B 3aKOHOAATENIbCTBE, TAK U B
HAay4YHBIX HCCIIEIOBAHUSAX TAKOrO0 TEPMHHA KAK <JIMYHBbIE HEHMYIIECTBEHHbIC
OJsaray.

[IpaBa rpakgaH, BO3HUKAIOLIIME B OTHOLIEHWM HEMaTepHalbHBIX OJar,
MPUHATO HA3bIBaTh JUYHBIMU HEMMYILIECTBEHHBIMU ITPABAMMU.

1) MuYHBIC HEMMYIIICCTBCHHBIC TIPaBa HE MOTYT OTUYK/IAThCS.

2) NUYHbIC HECMMYIIECTBEHHBIC UMCIOT CBOCH 3ajaucii WHIMBUAYAIU3ALNIO
JUYHOCTH.

3) JIMYHBIE HEUMYIICCTBEHHBIC TIpaBa HE MMEIOT HKOHOMHYECKOTO
COJIEp KaHUS.

4) TO CTENEeHW ONPEICIICHHOCTH JIMYHBIC HEHMYIICCTBEHHBIE TIpaBa
OTHOCATCA K a0COJIIOTHBIM MpaBaM.

5) nuYHbBIC HEMMYILIECTBEHHBIC MpaBa MPUHAIICHKAT KAKIOMY YEJIOBEKY H
BCE PaBHBI B BOBMOKHOCTH OCYIIECTBIICHUSI U 3aIlUTHI ATUX MPAB.

6) JMuYHBIC HEMMYIIIECTBEHHBIC MTPaBa BOSHUKAIOT HA OCHOBE FOPUIMYECKOTO
dakTa, MpeayCMOTPEHHOTO B 3aKOHE.

7) TMYHbIE HEMMYIIIECTBEHHBIE MTPaBa MPUHAIICKAT YEJIOBEKY MOKU3HEHHO.

3akoHomaTeneM He CcGhOpPMYIUpOBaHA JieTaibHAas ACHUHUIUS TTOHSATHUS
«HemarepuaiabHble Onara». Tak, cormacHo ct. 150 I'paxknanckoro kojekca PO
KW3Hb U 3I0pPOBbE, JOCTOMHCTBO JIMYHOCTH, JTUYHASI HEPUKOCHOBEHHOCTb, YECTh
U 700poe uMs, JeloBas permyTalus, HEMPUKOCHOBEHHOCTh YAaCTHOM >KH3HH,
HEMIPUKOCHOBEHHOCTh  JKUJIMINA, JIMYHAs W CceMelHas TallHa, CcB0OOjJa

NEepeaBIKEHHsS, CBOOOMa BBIOOpa MecTa NpPeOBIBaHMS M KUTEIbCTBA, UM
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rpaXJaHuHA, aBTOPCTBO, WHBbIE HeMaTepualbHble Onara, MpUHAJICKALUE
IpaXKJaHUHY OT POXKICHUS WM B CUITYy 3aKOHA, HEOTUY>K/IaeMbl U HETlepeaBaeMbl
WHBIM CcTlocOOOM. JlaHHBIM TepedeHb SBIAETCS OTKPBITBIM, TO €CTh K YHCIY
HEMaTepHalIbHBIX OJlar TaKKEe MOKHO OTHECTU U JIPyTHE, HE Ha3BaHHBIC B 3aKOHE
Ounara.

TepMun HemaTepuanbHble Ojlara MHOTO3HAY€H, YTO BIEYET 3a COOOi
MHOKECTBEHHOCTh TOUYEK 3PEHHUS B OMPEACIICHUN €TI0 MOHSATHUS.

Hematepuanbabie 651ara B IUPOKOM 3HAYEHHUH BKIJIIOYAIOT B CEOsI:

1) undopmaruio kak HeMaTepuaabHOE 01aro 0coooro poaa;

2) HemaTepHuallbHbIe 0J1ara, UMEIOIINE CBOMCTBO BOIUIOIIATHCS BO BHEITHEM
110 OTHOILICHUIO K CYOBEKTY OOBEKTE;

3) HemaTepuanbHble Oyiara, KOTOPbIE HEOTACIUMBI OT JUYHOCTH HX
HOCHTEJIS, TO €CTh T€ Oyiara, KoTopble yka3ansl B cT. 150 'K PO.

[Ipu3zHakaMu HeMaTepHAIbHBIX OJar SBIISIFOTCS:

- OTCYTCTBHE MaTE€PUATIBLHOTO COAEPKAHUS;

- HEOTUYXJAaeMOCTh U HEMepeAaBaeMOCTh MaTepUATIbHBIX OJar.

JIn4HbIe HEMMYIIIECTBEHHBIC MPaBa Kak CyOBEKTUBHBIC IPAKIAHCKHUE MpaBa
COCTAaBJISIIOT  COJICP)KAHME JIMYHBIX HEUMYIIECTBEHHBIX  IMPABOOTHOIICHUH,
HeMaTepUalibHble (HEMMYIIECTBEHHbIE) Ojlara BBICTYNAIOT B KayeCTBE OOBEKTOB
YKa3aHHBIX MMPAaBOBBIX OTHOLIECHUN. B CBSI3U C 3TUM HEAOMYCTHUMO UX CMEIICHUE U
eauHoe 3akoHoaaresbHoe 3akpemienue B 'K PO (crarbe 150).

Pasrpannuenue Kkateropwii «JIUYHBIC HEUMYIIICCTBEHHBIE TIpaBa» W
«HeMaTepuaabHble OJlaray MPOU3OINUIO0 Ha 3aKOHOAATEIbHOM YPOBHE, YTO
HCKJTFOYHMJIO BCSKME COMHEHHUS B OTHOILIEHUH TOXKIECTBEHHOCTH JaHHBIX MOHSITHH.

[TonsiTue «HemarepuaiabHbie Oyiara», MO HAIIEMy MHEHHIO CIIEIyeT
NPEMIOKUTh B CIEAYIOUIEH peNakiuu: HeMaTepHallbHOE 0ylaro - 3TO OOBEKT
CyOBEKTUBHOTO JUYHOTO HEUMYIIECTBEHHOTO npasa, oOnagaronuit
VHIWBUIYaJJbHOM UM COUHAIBHOM JyXOBHOM LEHHOCTBK), HE HMMEHOIIUU
CTaHJApPTHBIX ApaAMETPOB, HE OTACIUMBIN OT JTUYHOCTU MPH KU3HU (HU3UUYECKOTO

Jui1ia.
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Takum  00pa3oMm, paccMOTpPEB MPABOBOE  PEryJUPOBAHUE  JIMYHBIX
HEMMYIIIECTBEHHBIX OJlar, MOXHO cJielaThb BBIBOJA O TOM, YTO B YHCIO
HEMaTepHATBHBIX OJIar, OXPAHIEMBIX POCCHMCKUM TPAKIAHCKUM TIPABOM BXOJIST:
paBO Ha KU3HB, MPABO HA (PU3MYECKYIO0 U MCUXUYECKYI0 HEPUKOCHOBEHHOCTD,
IIPaBO Ha 3/I0pPOBbE, MPABO Ha OJArOMPHUATHYIO OKPYKAIOMIIYIO Cpedy, IMPaBOM Ha

MMsl, IPABO HA MHAWBUIyaIbHbBINA OOJIMK U TOJIOC U AP.
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