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AHHOTAIIUAS

B BeImyckHON KBanupUKaIMOHHOW paboTe peub MOHIET O TaKHUX CIIOpax
CEMEWHOr0 MpaBa, KaK CIIOPbI O pa3ee UMYIIECTBA CYIIPYTOB.

B BbIyckHOW KBadH(PUKAIMOHHON paboTe paccMaTpUBAIOTCS OOIIHe
MOJIOKEHUS O pasjielic UMYIIEeCTBa, HaXOSIIEerocsi B COBMECTHOM COOCTBEHHOCTH
CYIIPYroB, OCHOBAHMS M MOPSIOK €ro pasaena. Takxke B paboTe paccMaTpuBaeTCs
paszen o0s3aTesIbCTB CynpyroB MO JOTOBOPY 3aiiMa M KPEIUTHBIX JOTOBOPOB,
paszien KBapTUPhI, TPUOOPETECHHON B UIOTEKY U JIOJTOB 0 UTIOTEYHOMY KPEIUTY.
N3yyarorcs  OCOOEHHOCTH  pasliefia  MMYIIECTBA  CyNPYrOB-YYaCTHUKOB
IOPUIUYECKUX JIUIL (Ha PUMEPE CYNPYTOB-YYACTHUKOB KPECThSIHCKOTO X0O35HCTBA,
oOliecTBa ¢  OTPAaHUYECHHOW  OTBETCTBEHHOCTBIO) M WHJUBUAYAIbHBIX
PEAIPUHUMATEIICH.

Tema pazgena uMyliecTBa CyHpyroB SIBISIETCS AKTYallbHOW, MOCKOJBKY
JTAaHHAsI IPOLIeypa SBIIIETCSA JOCTATOYHO PACIPOCTPAHEHHOM. B HacTosmee BpemMs
MPOJIOTIKAET COXPAHATHCS BHICOKUM MOKA3aTeb KOJTUYECTBA €KETOJIHBIX Pa3BOJIOB
B Haleu ctpane. Yarie Bcero Opakopa3BOJIHBIN MPOIIECC IPOUCXOUT B Cy1€0HOM
MOPSIIKE M COIMPOBOXKIAETCS pa3fesioM oOIero uMmyniectBa cynpyroB. Eciou B
BOIIPOCAX O PACTOPXKEHUU Opaka CYNPYrd OTHOCUTEIBHO JIETKO HaXOMISIT
KOMIIPOMHCC, TO B BOIIPOCax O pa3lielie COBMECTHO HAXKUTOTO UMYIIECTBA HAWUTH
KOMIIPOMHUCC JTAJIEKO HE BCErAa NPEACTABIAETCS BO3ZMOXKHBIM.

[lenpr0 BBIMTYCKHON KBaNM(DUKAITMOHHOW PabOTHI SBISIETCS PACCMOTPEHUE
CIIOPOB MEXAY CYIIPYTaMH B MPOLECCE pa3iesia COBMECTHOTO UMYLIECTBA.

3amauu BBIMTYCKHOM KBaTM(UKAITMOHHON PaOOTHI:

1. PaccMoTpeHure o0mIMX MOJOKEHUN O pa3jiesie UMYIIECTBa, HaXOAIIErocs
B COBMECTHOM COOCTBEHHOCTH.

2. PaccMoTpeHre 0COOEHHOCTEH pa3jiesia UMYIIECTBA CYIIPYTrOB-y4aCTHUKOB

IOPUANYCCKUX JIMI U MTHAWBHUAYAJIbHBIX HpGJIHpI/IHI/IMaTeJ]eI\/'I.



CtpykTypa BBITYCKHON KBaIM(PUKALMOHHON pabOThl COCTOUT U3 BBEJCHUS,
JBYX TJIaB, MATH maparpadoB, 3aKII0YCHHS U CIIHCKA HUCIOJIb3YEeMOM JTUTEepaTyphl.

O6m1ee koaudyecTBo cTpanull — S0.
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BBEAEHHUE

Crnopsl MeXIy JIOABMU BO3HHMKAIOT a0OCONIOTHO BO Bcex cdepax
YEJIOBEYECKOU KU3HU. Y KaXKJOTrO 4YEJIOBEKa €CTh CYOhEKTMBHOE MHEHHE, CBOS
TOYKA 3pEHUS, YOCKICHHUSI, 3aCTABIISIIOIIME €r0 OTCTauBaTh CBOE MPaBO WM CBOIO
Boito. Cam 1o cebe crop IpelcTaBlsAeT COOOW CTOJKHOBEHUE MO3UIUNA CTOPOH
CIiopa, B IMpPOLECCE KOTOPOrO 3TH CTOPOHBI MPUBOIAT aApPryMEHTHI B CBOIO
NOAACPKKY M KPUTHUKYIOT TMO3UIUIO Jpyro ctopoHbl. CornacHo 3akoHy
npaBocynue B Poccuiickorn @enepauuu  OCyLIECTBISAETCS TOJBKO  CYJIIOM,
COOTBETCTBEHHO KOH(JIUKTHI CTOPOH, HE MPUIICANIUX K COTJIAIICHUID MHUPHBIM
yTeM, pa3pelaroTcsi B CyAeOHOM MOpsIKE HA OCHOBAHWU HOPM JICMCTBYIOIIETO
3aKOHO/IaTEJIbCTBA.

B cdepe rpaxpanckoro mpaBa CyIIECTBYET MHOXECTBO BHAOB cCIopoB. K
TaKOBbIM MOTYT OBITh OTHECEHBI CIOpPbl B cepe CeMEeMHOro, >KUIHUIIHOTO,
HacleCTBeHHOro mpaBa.llockoiibky 00beM pabOThl HE TMO3BOJISIET PACCMOTPETH
BCE€ BHJBI CIIOPOB O pasjielie MMYIIECTBA, B BBIMYCKHOW KBaTu(UKAITMOHHOU
paboTe pedb MOMAET O TaKUX CIOpax CEeMEMHOro mpama, Kak CIOpPHI O pasjele
MMYIIECTBA CYNPYTOB.

Tema pazgena uMyliecTBa CyHpyroB SIBISIETCS aKTYallbHOW, MOCKOJBKY
JTaHHAas MPOoLeAypa SIBISETCS JOCTATOYHO pacpoCTpaHeHHOW. B HacTosiee BpemMs
MPOJIOTIKAET COXPAHATHCA BBICOKUN MOKA3aTEeNb KOJTUYECTBA €KETOIHBIX Pa3BOJIOB
B Hameu ctpane. Yarie Bcero Opakopa3BOJIHBIN MPOIIECC TPOUCXOIUT B Cy1eOHOM
MOPSIZIKE U COMPOBOXKIACTCS pa3/esioM OOIIEero MMyliecTBa cynpyroB. Eciu B
BOIIPOCAX O pACTOPXKEHUU Opaka CYNpPyrd OTHOCHUTEIBHO JIETKO HaXOMISAT
KOMITPOMHUCC, TO B BOIPOCAX O pa3jiesie COBMECTHO HAXKUTOIO UMYILIECTBA HAWTH
KOMITPOMHCC JAJIEKO HE BCEra MpeCcTaBiIaeTCsa BO3MOXXHBIM. [Iponieaypa paznena
OOIIEr0  WMYIIECTBA  XapaKTEPU3YETCS  CIOXKHOCTBIO W JIJIUTEIHHOCTHIO
pa3dupaTeNnbCTBa, a TAKKE HAIMUYMEM MHOXXECTBA MPOOJIEM B MPABONPUMEHECHUH.

Taxke CyIIeCTBYIOT OIpeIe/IeHHbIE OCOOCHHOCTH paszefia MUMYIIECTBA, €CIH



CyHNpyru SBJISIFOTCA YYAaCTHUKAMM IOPUAWYECKUX JIMIl WM HUHAUBUAYAIbHBIMU
NpeANPUHUMATEIISIMHU.

[{enbto BBIMTYCKHOM KBaTU(UKAIIMOHHONW PabOThI SBISETCS PaCCMOTpPEHHUE
CIIOPOB MEXAY CYNPYraMmu B IMPOLIECCE Pa3/iesia COBMECTHOIO UMYIIIECTBA.

W3 mocTaBieHHOM 1€ MOXHO c(hOopMyITUPOBATH CIEIYIONTUE 3a1a4H:

1. PaccmoTpenne oOIuxX MOJI0KEHUH 0 pasjiesie UMYIIecTBa, HaXOAIIerocs
B COBMECTHOM COOCTBEHHOCTH.

2. PaccmoTpenne ocoOeHHOCTEH pasjiesia UMYIIEeCTBA CYIIPYTOB-y4aCTHUKOB
IOPUIMYECKUX JIUI] U UTHANBUIYaIbHBIX MPEINPUHUMATENCH.

TeopeTndeckyto OCHOBY pabOThl COCTaBWJIM TPYJbl OTEYECTBEHHBIX
aBTOPOB, a UMEHHO Takux, kak Jlepxo /[.C., J[3oToB Y.A., Jlo6poBonbckuii B.H.,
Mouwuceesa T.M., Ilorocoa K. A., [llernosa H.C. n npyrux uccinemopareneu.

OOBeKT uccienoBaHusl — OOUIECTBEHHBIE OTHOIICHUS, BO3HUKAIOIIUE MPHU
paszesne UMyIIecTBa.

[Ipenmer wuccnenoBaHUsT — HOPMATHBHBIE TPABOBBIE aKThI, CyAcOHas
MpaKTHUKa palOHHBIX U O0JACTHBIX CYJIOB.

MeTom0oI0THYECKON OCHOBOW HCCJIEAOBAHMS SIBISIOTCS OOIICHAYYHBIE |
CIICIIMAJIbHBIE METOJAbl HMCCIEAOBAHUS: AHATUTUYECKHUM, JIOTUYECKUM, CUCTEMHO-
CTPYKTYPHBIH, CPAaBHUTEILHO-TIPABOBOM, (hOPMaTbHO-JIOTHYCCKUI METO/IBI.

CtpyKkTypa BBITYCKHON KBadu(UKAIIMOHHONW pabOThl COCTOUT U3 BBEACHUS,
JIBYX TJ1aB, MATH naparpadoB, 3aKIIOUEHUS U CIIMCKA UCTIOIB3YEMOH JIUTEPaTypPHhI.

O6muiee komuyecTBO cTpanuil — S0.



I'JTABA 1. OBIIUE ITOJIO’)KEHHSA O PA3JIEJIE UMYIIECTBA,
HAXOJSAIEIOCSI BCOBMECTHOM COBCTBEHHOCTH

1.1. OcHoBanus u NMOPAAOK pa3aejia UMyIlIeCTBa, HAXOAAIErocsi B

COBMECTHOM COOCTBEHHOCTH

B cooTBeTcTBUU C NEHCTBYIONIMM 3aKOHOIATEILCTBOM 3aKOHHBIM PEKUMOM
UMYIIECTBA CYNPYTOB SBISIETCS PEKUM KX COBMECTHOM COOCTBEHHOCTH, €CIU
MHOE HE MPeIyCMOTPEHO OpadHBIM JOTOBOPOM. — JIAHHOE YTBEPIKICHHE
3akpemsiercs 4.1 ¢1.33 Cemeitnoro koaekca Poccuiickoit @enepanuu. CoriiacHoO
c1.40 CK P® OpayHbiM JOTOBOPOM CUUTAETCS COTJIAIICHHE MEXIY CyNnpyramu 00
OMpENICICHUH WMYIIECTBEHHBIX TIpaB M O00S3aHHOCTEH CYNpyroB B Opake U B
cllyyae €ro pactopxeHusl. bpauHblii JOTrOBOp MO3BOJIIET YCTAHOBUTH PEXKUM
COBMECTHOM, J10JIeBOM OO pa3iaesibHOW COOCTBEHHOCTH HAa UMYIIIECTBO, KOTOPOE
yKe uMeeTcs au0o TaHupyeTcs nmpuobdperarbesi B OyaymieMm. C 1eablo 3allUuThl
MpaB CynpyroB 3aKOHOJATENIb MPEAYyCMaTPUBAET OTPAHUYCHHS MO COACPKAHUIO
JaHHOTO cornameHus. He mo3BossieTcss OpadHbIM JOTOBOPOM OTPaHUYMBATH
MPaBOCIIOCOOHOCTh M JI€EeCIIOCOOHOCTh CyINpyra. bpauHbIM JOTOBOPOM HE MOXKET
OBITh OIPAaHUYEHO IMPaABO OJHOTO M3 CYNPYroB Ha OOpalleHue B Cy/ 3a 3allUTOU
CBOMX MpaB. Tak e 3ampeniaeTcs PeryJupoBaHUE JMYHBIX HEUMYIIECCTBEHHBIX
OTHOIIEHUHN MEXIy CyNpyramu, paB U 00A3aHHOCTEH CyNpyroB B OTHOIIEHUU HX
JIeTeld, a TaK >K€ HHBIE YCIOBHS, CTaBSIIUE OJHOTO W3 CYNPYroB B KpaiHe
HEOJaronpusTHOE TMOJOXXEHUE W  MNPOTUBOpPEYAIllM€ OCHOBHBIM  Hayajaam
Koncturyuun P®® u CemeiiHoro Komexca P®.Ilpu HECOOMIOAEHNU 3aKOHHBIX
YCJIOBUH JaHHOE COTJIAIIEHHWE MEXKIY CYNpyraMyd MOXET OBITh MPHU3HAHO CYAOM

HEJICWCTBUTEIBLHBIM TOJHOCTHIO JTMOO0 yacTUyHO. Ecim npu BeTyrieHun B Opak,

! "Cemeiinbiit komekc Poccmiickoit ®emepamun” ot 29.12.1995 N 223-®3 (pex. or 18.03.2019) // URL:
http://www.consultant.ru/document/cons_doc_LAW_8982/ (nata obparuenus: 16.02.19).

2 «Koncruryuust Poccuiickolt ®enepaunmn» (npuHsTa BCEHApOAHBIM rosiocoBanueM 12.12.1993) (c yuerom
MOMNpPABOK, BHECEHHBIX 3akoHaMu P® o nmonpaskax k Koncturynuuu P® or 30.12.2008 N 6-OK3, ot 30.12.2008 N
7-®K3, oT 05.02.2014 N 2-0K3, or 21.07.2014 N 11-®K3) 1 URL:
http://www.consultant.ru/document/cons_doc LAW 28399/ (nara obpamenus: 16.02.19).



KOTOPBbIM BIIOCJIEACTBUM NPHU3HAH HEJACHCTBUTEIBHBIM, 3aKIIOyajcs OpadHbIi
JIOTOBOP, OH TaK>Ke€ CTAHOBUTCS HEJIEUCTBUTEILHBIM.

OO0mKM MMYIIECTBOM CYNPYTOB SBJISETCS UMYIIECTBO HAXKUTOE BO BpPEMs
Opaka, a JIMYHBIM UMYIIECTBOM CYNPYTOB SIBISIETCS MMYIIECTBO, MPUOOPETEHHOE
UMU JI0 BCTYIUICHHSI B Opak, HE3aBUCUMO OT TOTO SIBJISICTCS OHO JIBFDKUMBIM HITH
HEJBMKUMBIM. Tak jke COBMECTHasi COOCTBEHHOCThH IMpEIIoJiaracT paBEHCTBO
JI0JIEH CYNpyroB (J1ake Ha HEJCIMMbIC BEIIH).

Cewmeiinbiii kojiekc PD OTHOCHT K UMYIIECTBY, HAOKUTOMY BO BpeMsl Opaka
JOXOJbl  KaXJAO0ro  cympyra  OT  TPYIOBOW,  MOpPEeANpPUHUMATEIbCKOM,
WHTEJJICKTYaJIbHOW ~ JIEATENIbHOCTH; TIEHCUM, T[OCOOUS W  HHBIE CYMMBbI
MaTepHaTbHON MOMOIIM WM BO3MEIICHHOTO yIep0a; npuoOpeTeHHbIe Ha o0me
CpPEeACTBa JBIKUMBIC M HEABWKHMMBIC BEIM, IIEHHbIE OyMaru, BKJIAJbl U HHOE
UMYIIECTBO, MPUOOPETEHHOE CymnpyraMu BO Bpemsi oduiranibHOro Opaka.Takum
oOpa3oM, TIEpeueHb BHJOB HMYIIECTBA HE ABISETCS HCUepIbIBalomnM. B
COBMECTHYIO COOCTBEHHOCTh CYIPYTOB BXOJSAT HE TOJBKO MaTepHabHbIC BEIIIH,
HO W BEIHbIE TpaBa, UMYIIECTBEHHbIC MpaBa (TpeOoBaHMsI), OOIIME HOJTOBHIC
00s13aTebCTBA.

NmyiiecTBO CympyroB MOXKHO TMOACIUTh Ha JBE YacTH: JABWKUMOE U
HenBrkumoe. CornacHo cT.130 I'paxknanckoro koaekca Poccuiickoit @enepanuun
HEJIB>KMMBIM UMYIIIECTBOM CUMUTAIOTCS KUJIbIE M HEXUIIbIC MOMEIICHUS, a TaK¥Ke
MpeAHa3HAYCHHbIE ISl Pa3MEIICHUs] TPAHCIIOPTHBIX CPEACTB YacTW 3JaHUN WIIU
COOpPYKEHUM, €CIM HUX TPaHMIBl ONUCAHBl B TIOPSJKE, YCTAHOBJICHHOM
3aKoHoarenbecTBOM Poccuiickori dDenepanuyu 0 rocyaapCTBEHHOM KaJaCTPOBOM
yaete. COOTBETCTBEHHO JBWKMMBIM HMMYIIECTBOM CYIIPYTrOB OyIyT SIBISITHCS TE
BEIIM, KOTOPBIE HE OTHOCATCS K HEIBMKUMOCTH, a TaKXKe JICHbI'M U UHbIC 1ICHHbIC
Oymaru (aKkiuu, BEKCess, YeKH, OOUTaluu U T.Jl.).3

OcHoBbiBasich Ha 1.1 cT.36 CemeitHoro konekca Poccuiickoii denepanym

MOXHO CA€JIaTb BbIBOJA, 4YTO HH)IHBHJIyaHBHOﬁ WIM JIMYHOM COOCTBEHHOCTBIO

3 "T'paxnanckuii kogekc Poccuiickort @enepanuu (acte nepsas)" ot 30.11.1994 N 51-@3 (pen. ot 03.08.2018) (¢
U3M. ¥ J01., Betyi. B ety ¢ 01.01.2019) // URL: http://www.consultant.ru/document/cons_doc_LAW_5142/ (nara
obpamenus: 16.02.19).



CYNpPYTOB MPHU3HAETCS UMYIIECTBO, MPUHAJICKABILIEE UM JI0 BCTYIUICHUS B Opak.
Cemeilinbpiii kogekc P® Tak e OTHOCUT K JIMYHOMY HMMYIIECTBY CYIPYIOB
MMYIIECTBO, MOJYYEHHOE CYNpyraMyd B Jap, B IMOPSAKE HACICIOBAHMS WIH IO
UHBIM O0€3BO3ME3JAHBIM CHEJIKaM. OTO O3HAyaeT, 4YTO BpeMs M OCHOBAHUSA
BO3HMKHOBEHHUSI y CyIpyra mpaBa COOCTBEHHOCTM Ha HUMYILECTBO SIBJISIOTCS
ONpeAeNSIONMMU  (PaKTOpaMu, OTHOCAIIMMU JAHHOE HMMYIIECTBO K JIMYHOU
COOCTBEHHOCTH, @ HE COBMECTHOW. B kauecTBe AOKa3aTenbCcTBAa MPUHAAJICKHOCTH
UMYIIIECTBA KaK JIMYHOM COOCTBEHHOCTU OJHOTO W3 CYNPYrOB MOTYT BBICTYNAaTh:
CBUJETENIBCKNAE ITOKA3aHUS; YEKH, KBUTAHLIUH, JOKYMEHTBI, KOTOPBIE COAEpPKAT
JaTy IpHOOpETeHHs U MpuoOpeTaTes, B cilydae KOrja He00X0JMMO J0Ka3aTh 4TO
UMYILIECTBO MPUOOPETATIOCH 10 3aKII0UEHUs Opaka; 3aBelllaHle U CBUJIETEIbCTBO O
IpaBe Ha HACJEACTBO B Clly4ae KOrJa HY>KHO JI0Ka3aTh, YTO UMYIIECTBO MEPEILIO
CYNpyry B MOPSAKE HaciaeaoBaHus U T.1A. [Ipu BceM 3TOM, JUYHBIM UMYLIECTBOM
OJTHOTO U3 CYNPYTOB MOXET I0JIb30BAaThCS BTOPOU IO COIJIAILIEHHUIO JBYX CTOPOH.
OdurmansHoe oopMileHHE Ha TaKOE TMOJIb30BaHUE HE TPEOyeTCsl, 10CTaTOYHO UX
JIMYHOM JOTOBOPEHHOCTH.

K cioBy 0 paBeHCTBe CynpyroB B pacloOpsKEHHUU OOIIMM MMYIIECTBOM: B
cllydae COBEpUICHUS OJHUM CYNPYTOM CHEJKH, CBSI3AHHOW C paclopsHKEHHEM
COBMECTHOTO MMYIIIECTBA, BTOpasi CTOPOHA CAEJKU HE 00s13aHa MPOCUTH COTJIacHsl
y BTOpPOTO CyIIpyra Ha coBepiueHue 3Tou caenku. IIpeanonaraercs, 4to cynpyr
JercTByeT ¢ coriacus Broporo cymnpyra (4.2 cr. 35 CK P®). B nannom cnyuae
MO’KHO BBLACIUTH MPOOJIEMY MOJIb30BaHUS WM MPEHEOPEKEHUS OJJHUM CyNPyroM
JIOBEPUEM BTOPOrO IpPU COBEPIIECHUU CHAEJKH, CBSI3aHHON C pacropsKEHUEM
COBMECTHBIM MMYUIECTBOM. 3aKOHOJATENb MpelycMaTpuBaeT MpaBo Cynpyra, 0e3
corjacusi KOTOpOro Obula COBEpIIeHa CJIeJKa, CBA3aHHAs C pacCloOpsHKEHHEM
oO0LIMM HMYIIECTBOM, Ha oOpalieHue B CyJ 3a 3allUTOl M BOCCTAHOBJICHHEM
cBoux npas. Ho st oOparienus B cy1 ¢ TaKUM UCKOM HEOOXOJIMMO YTOOBI pyTrast
CTOpOHa CHAEJKH (HE CYNpYr) 3Haja WM MOTJa 3HAaThb O HECOIJIACUU BTOPOTO
Cylpyra Ha COBEpIIEHHE TakoW caenku. bpemss  mokaspiBaHus 00

OCBEJIOMJIEHHOCTH HECOIJIaCHsl Ha COBEpPUIEHUE CHEJIKH JAPYyroro cymnpyra
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HEJJOOPOCOBECTHOTO TMOKyMHaTessi Bo3jaraercs Ha wHcTHa (J00pOoCcOBECTHBIN
CyIpyr).

MoXHO TpUBECTH B IMpPUMEpP peuleHne BOJKCKOro paioHHOrO cyjaa
Camapckoit obmactu ot 18 mas 2018 roma. Ucren, B nuie MBanoBa M.M.
oOpaTwiicsik B Cyd C HCKOBBIM 3asBJICHHEM O TPU3HAHUHA  CHCIKH
HeACUCTBUTENbHOM. B wuckoBom 3asgBieHun HMBanoB M.M. ykazan, 4To €ro
cynpyra, B juie MBaHoBoi A.A., ¢ KOTOPOW OHH BMECTE HE MPOKHUBAIOT, HO J0
CUX TOp Haxoaarcs B oOQUIMATBLHOM Opake, 3aKiIiYWia JIOrOBOp JapeHHs
3€MEJIbHOTO Y4acTKa, MPUHAJJICKABIIET0 Ha MPaBe COBMECTHOW COOCTBEHHOCTH
UCTILy Y OTBETUHUIIE, O€3 ero cornacus.” PaifoHHbI CyJl YAOBJIETBOPHUI TpeOOBaHUS
HBanoBa M.M., mockoibKy Opak MeXIy MCTIIOM W OTBETYMIICH PACTOPTHYT HE
ObUI, MMYIIECTBO, HAXXUTOE BO BpeMs Opaka NPUHAICKUT UM Ha MpaBe
COBMECTHOM COOCTBEHHOCTM Ha ocHoBaHuu cT.34 CemelHOro Kojekca
Poccuiickoit @enepaunun. Cyn tak ke cocnaincs Ha cT.35 CK PO, cormacHo
KOTOPOM coTrJiacue Cynpyra Ha 3aKJIIOUeHHE CACIKH, CBI3aHHON C pacTopsKeHUEM
OOIIUM UMYIIIECTBOM, HEOOXOIUMO.

JlaHHast cuTyauusi SBJISIETCA IOJHBIM HECOOTBETCTBUEM  IMPUHLHUITY
PaBEHCTBAa CyNpYyroB B cembe, npeaycMoTrpeHHoro cr.31 CemenHOro kouaekca
Poccuiickoit ®denepanun. CorsacHo mosnoxeHuto 4.3 ¢r.31 CK P® orHomieHus
CYyNpYroB JOJKHBI CTPOUTHCS Ha OCHOBE B3aUMOYBaKeHHUs. DAKTUUYECKU MEXKY
UCTIIOM U OTBETYMIICH Opak ObLI MPEKpalleH, COBMECTHOE XO35MCTBO HE BEJIOCH,
HO HE pPaACTOPTHYTHI Opak Bce paBHO HMeEN mopuanydeckyr cuiy. [losTtomy
(dhakTHYeCKOe MpeKpaIieHne CeMEHHbBIX OTHOILICHUM, BEJIEHUS OOIIEro X035 UCTBa U
COBMECTHOTO TPOXXUBaHUS 0€3 pacTop:keHHsI Opaka HE JTOJDKHO MPOTHBOPEUHTH
3aKOHHBIM MpaBaM CYNpyroB (B JaHHOM Cliydae MpaBo CyNpyroB Ha COIIacHe WU
HECOTJIacue PacHoPsSHKEHUEM OOIIMM UMYIIIECTBOM).

Bxoaar nu nomapku B paznen umyniectBa? Mcxonas w3 mojokeHud cr.36

Cewmeiinoro kojaekca Poccuiickoit deaepanu UMyIIECTBO, OJYYEHHOE OJJHUM M3

* Pemenne Ne 2-962/2018 2-962/2018 ~ M-639/2018 M-639/2018 ot 18 mas 2018 r. 1o neny Ne 2-962/2018
Bomxkckuit paitonnsiii cya (Camapckast oonacts) // URL: https://sudact.ru (zata o6parenns: 17.03.2019).
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CYIIPYTOB B Jap POIUTENSAMH, JETHMH, KOJUIETaMH, APY3bSIMHU, CYyNIPyroM H T.I.
CUMUTAETCS €ro COOCTBEHHOCTHIO. Takum 00pa3oMm, MOAAPKU pa3eily He MOJJIexKaT.
[Ipu pactopxkeHun Opaka © paslene HMYIIECTBA MOXKET BO3HUKHYTh
HEOOXOIMMOCTD TOKAa3bIBAaHUSI TOTO, YTO Ta WJIW WHAS BEIIb SBISCTCS MOJAPKOM U
JUYHBIM HMMYIIECTBOM cymnpyra. Ecmm mpenMeroM cropa SIBISIOTCS BeIId
WHANBUIYAIBHOTO TIOJIb30BaHUSA, TaKWe Kak OJeXkaa, OOyBb, AyXH H T.IL
MOTapEHHBIE CYNpyramMu JpyT JIPYTy, AOKa3bIBaTh MPAaBO COOCTBEHHOCTH HA HUX
He mpunercs. Ho ecnm mMomapok OTHOCHTCS K TpeaMeTaM POCKOIIN U
JParoleHHOCTSIM W HE SIBJSIETCS BELIbI0 HWHAWBUAYAJIBLHOTO IMOJIH30BAHUSA,
BO3HHMKAeT HEOOXOAMMOCTh JOKa3biBaHUS (akTa mapeHwms. B poccuiickom
3aKOHOJIATEIHCTBE OTCYTCTBYET MOHSITUE «POCKOIIU U JparoleHHoCTe». JlaHHbIe
KaTeTOPHUH TIPU pa3jielie MMYIIECTBA SBJISIOTCS OIICHOYHBIMH M OTHOCHTEIILHBIMHU.
Jlmst  oTHeceHWs TIpeaAMeTa CIopa K «IPEIMETY POCKOIIN» CyJAoM Oyaer
VUUTBIBATBCS JOXOJ CYIpyroB.” [Ipy paspelleHun Cropa o IpaBe Ha TAKYIO BEllb
Cyaly HEOOXOIUMO HWCXOJUTHh OT CIIOKHBIIUXCS TPEACTABICHUA B OOIIECTBE O
POCKOIIIA ¥ MAaTePUATIBHOTO TIOJIOKEHUSI CeMbH. J[parorieHHOCTAMH U MpeaMeTaMu
POCKOIIIN SIBIIAFOTCSl IOBEJIMPHBIC W3MENUs, APArolleHHbIE U TOJIYAParolieHHbIC
KaMHH, UMEIOIIHNE OMPECICHHYIO IIEHHOCTh MPOU3BEICHHS NCKYCCTBA, TIPEIMETHI
ctapuHbl. Tak Kak Cyabl MOTYT HE 00JaJaTh CHEUUATbHBIMU 3HAHUSMU O
nmpaBujax OICHKA TaKWX TIPEIMETOB, MOTYT TPUBICKATHCA DJKCIEPTHI U
CHenuaiucTel. Bompoc o pasnene MOAApEeHHBIX BEIIEH SBISETCS JIOCTATOYHO
HempocThiM. Ha mpakTuke Mexay CcympyramMmyd —JIOTOBOPHI  JapeHUsl He
3aKioyualoTca. B mporecce pasgena  UMYyIIECTBA CYNPYTr-AapUTENb MOXKET
oTpuniaTh (akT JapeHusi, COOTBETCTBEHHO JPYrOMYy CYIIPYTy HEO00X0IuMO
JIOKa3bIBaTh 0OpaTHOE.

BosmoxkHa cutyarusi, Korjaa 3a c4eT OOIIUX CPENCTB WJIM 3a CUET CPENCTB
JPYroro Cymnpyra ObUIO MPOU3BEICHO YyIydIlleHHWEe MoAapKa, MOBJIEKIIee 3a cOO0n

3HAUYUTEJILHOE IMOBBIIICHHUE €r0 CTOMMOCTH. B 3TOM ClIy4dac 1moaapokK MOXKET OBITH

5 JlzotoB U.A., Peiizep W.I'. I'paxknanckuii Opak: Kak 3aliMTUTh cBoe umyiectBo. // M.: Penakuus "Poccuiickoii
rasetsl", 2016. Boim. 4. 144 ¢. — C.37.
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IIPU3HAH COBMECTHBIM HMYILIECTBOM CYIPYrOB M TMOJeJeH. EcTecTBEeHHO
HEOOXOJMMO JOKYMEHTAIBHOE MOATBEPKACHUE TOTO, YTO JTAHHBIE PACXOJIbI OBLITH
MPOU3BEJICHBI 32 CUET OOIIMX CPEJICTB UIIU 3a CYET CPEJICTB BTOPOTO CyIpyra, He
SBISAONIErocss coOCTBEeHHUKOM. Cympyr, BIOXHUBIIMM JUYHBIE CPEICTBA JIMOO
4acTh CPEACTB Ha YNIydlleHHE MoJapKa MOXeT TpeOoBaTh NMpPU3HAHMS OOIIMM
TOJNBKO 4YacTh MOJAapKa, COOTBETCTBYIOIIYIHD CTOMMOCTH IPOU3BEAECHHBIX
YIYUILICHUN.

[IpumepoM TakoWl CHUTyallUH SIBJISIETCS  pelIeHHME  ABT03aBOJCKOIO
paiionHoro cyna r.TombstT Camapckoit obnactu oT 27 oktsaopsa 2017 roxa.
HUcren, B nune XKykooit M.M., obpatunace ¢ uckom k JXKykoy C.C. o npu3HaHuu
UMYILECTBA CYNPYroB OOIIMM COBMECTHbIM uMylnectBoM. CyTb crnopa
3aKJII0Yaliach B TOM, YTO JO 3aKJIIOUEHHsI Opaka MEXAy HCTLOM U OTBETYUKOM
Obl1a mpuoOpeTeHa B COOCTBEHHOCTh KBapTUPA, 3apErMCTPUpPOBAHHAS Ha WM
oTBeTuMKa. Mcren ykaszana, 4TO B IEPHUOJ COBMECTHOTO NMPOKMBAHUSA B JAHHOMU
KBapTUpe ObUIM MPOU3BEIAEHBI CYIIECTBEHHBIC YJIYUYIIEHHUs, B TOM YHCIE 32 CUET
JUYHBIX CpPEeACTB HCTHA. Tak e B MepUOoJ COBMECTHOIO IPOKHUBAHUSA ObLI
oopmIleH KpeauT Ui peMOHTa JaHHOM KBapTUPBI, 3310JKEHHOCTh TI0 KOTOPOMY
UCTEl U OTBETYMK BBIIUIAYMBAJIN COBMECTHO. B mocieayroimeM Mexay UCTLIOM U
OTBETYMKOM ObLI 3apeructpupoBan Opak. Vcrer nmpocuna cya npusHaTh KBapTHUPY
oO1Iell COBMECTHOW COOCTBEHHOCTBIO M BBIJIETUTH €M COOTBETCTBYIOIIYIO JIOJIO.
[TockonpKy 3a cuer auyHbIX cpenctB uctua JKykoBorn M.M. s norameHus
Kpeauta OblI0 BiIOkEHO 50% JEHEXHBIX CPENICTB, OTBETYMKOM ISl TOTAIICHUS
Kpenuta ObIo BioKeHO 50% JeHeKHBIX CPeICTB, OCHOBBIBasch Ha cT.34, 37 CK
P® cyn npuiien K BbIBOJLY, UTO CIIOpHAsi KBapTUpa SBJSETCS OOLUIMM COBMECTHBIM
MMYIIIECTBOM MCTIIa M OTBETYMKA. PeleHneM cyaa HUCTIy M OTBETUHUKY OBbLIO
BBIZIEJICHO 110 %5 TOJIM B MPABE HA MMYIIECTBO."

OCHOBHBIE TIOJIO)KEHHSI O paslie]ieé MMYIIECTBA CYHNPYrOB 3aKPEIUISIIOTCS

ct.38  CemeiiHoro  kogekca  Poccumiickoit ~ ®depepauuu.  3akoHOAATENb

®Pemenme Ne 2-9456/2017 2-9456/2017~M0-8703/2017 M0-8703/2017 ot 27 oktsbps 2017 . mo nemy Ne 2-
9456/2017 Asro3aBoackuii paiionssiii cyn r. Tomesarru (Camapckas o6macts) // URL: https://sudact.ru (mata
obpamtenus: 17.03.2019).
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npeaycMaTpUBaeT pasziesl COBMECTHOM COOCTBEHHOCTH KaK B MEPHUOJ Opaka U ero
pacTOp:KEeHUs, TaK U TMOCIE €ro pactopkeHus. Pa3nen coBMECTHOrO MMYyIIECTBa
CynpyroB B Opake (0€3 ero pacTopkeHus) BO3MOXKEH B CiIydyae, KOrja KpeIuTop
3asBISIET TpeOOBaHWE O BBIJAEIEC JOJM OJHOTO W3 CYNPYrOB, €CIH JIMYHOTO
MMYIIECTBA 3TOr0 CyNpyra HEJOCTATOUYHO JJIsi HUCIIOJIHEHUS 0053aTeIbCTBa,
cornmamenus. Crarbeit 45 CemeitHoro kojaekca Poccuiickoin ®enepaiuu
3aKpeIUIsieTcsl MOJIOKEHHE, COIMVIACHO KOTOPOMY CYIPYr OTBEYAEeT MO CBOUM
00s13aTeIbCTBAM CBOMM JIMYHBIM HMYIIIECTBOM, HO B CiIy4ae HEIOCTaTOYHOCTH
ATOTO MMYIIIECTBAa CYNPYr OTBEYACT IO CBOMM 0O0S3aTelIbCTBAM CBOCH J0JICH B
COBMECTHOM coOcTBeHHOCTH. B kommeHTapuu k DenepanmbHoMy 3akoHy «O0
HCTIOJTHUTEILHOM MIPOU3BOJICTBEY MO penakuuen 1.B.PemeTHukoBo roBOpuUTCH,
YTO B3bICKAHUE MOKET OBITh 0OpAIllEHO Ha 00Iee UMYIIECTBO, €CIIU CYJIOM OyJIeT
YCTAHOBJICHO, 4YTO TOJIYYEHHBbIE MO 00s3aTEIbCTBAM JICHEXKHBIC CPEJCTBA WIIU
WHbIE MaTepHuaabHbIe Ojara ObUIM HCIIOJB30BAaHbI Ha CEMEHHBIC HY)KI[LI.7 B sTtom
ciyyae OpeMs OKa3bIBaHUS ATHUX 0OCTOSTEILCTB OYAET BO3JIOKEHO Ha UCTIIA.

Pa3nen coBmecTHOro MMYyIIECTBa CYNPYTrOB B IEPUOJ PACTOpPKEHUs Opaka
aBisgercss HauOosiee pacnpocTpaHeHHbIM. [lyrktom 2 crtateum 38 CemeliHOTO
kojiekca PD nomyckaercs paszzien oOLIero UMyIiecTBa yepe3 CorjalieHne MEexXmIy
cynmpyraMd O pasjeie oOOIIero HMMYIIECTBa, IOJICKAIIET0 00s3aTeIbHOMY
HOTapUaJIbHOMY YIOCTOBEpeHHI0. MHorna B CHIy pa3iMYHBIX KU3HEHHBIX
00CTOATENIBCTB M B3aMMOOTHOIICHUN MEXAY CyNnpyraMu, KOTOpPBIC MPHHSIIN
peIIeHrne 0 PacTOPKCHUHU Opaka, 3aKIIFOUCHUE TAKOTO COTJIAIICHHS HEe MOXKET OBITh
aKTyaJbHBIM, MEXKJy HUIMHU BO3HHMKAIOT CIIOpHl. B 3TOM cilydae pas3jen cOBMECTHO
HAXUTOTO UMYIIECTBA U BBICI JOJIEH MTPOUCXOINUT B CYACOHOM TOPSIZIKE.

Korna cornamenue o pasnuenie UMyIIecTBa HE JOCTUTHYTO, CYNIPYTH Hapsay

C UCKOM O paCTOpP>KCHUU 6pa1<a nmoaar0T KCKOBOC 3as4ABJICHUC O pa3ACjI€ COBMCCTHO

" Pemernnkosa W.B. Kommenrapuit x @epepanbHoMy 3akoHy «OO0 HCHOJIHUTEIBHOM ITPOHM3BOJICTBE»
(mocrareiHbIit) / Craryr. 2018. 1 URL:
http://www.consultant.ru/cons/cgi/online.cgi?req=doc;base=CMB;n=18605#036913763555764634 (mata
obpamenus: 23.03.19) - C. 17.
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Ha)KATOIO0 UMYIIECTBA. Pa3mMep rocnoluIvHbBI 32 TOCYIAPCTBEHHYIO PETUCTPALIUIO
pacTop>KeHusi Opaka 3aBUCHUT OT:

1. B3auMHOCTH corjiacusi Ha pacTOp>KeHUs Opaka MexIy Cynpyramu;

2. Hanmuums HECOBEPIICHHOICTHUX JETEH;

3. Tlpu3HaHUs CyIOM OJTHOTO U3 CYIPYTOB HEIEECTIOCOOHBIM;

4. HaxoxaeHusi OJJHOTO M3 CYNPYroB O€3BECTHO OTCYTCTBYIOIIMM JIMOO B
MecTax JIMIIEHUsI CBOOOIbI HA CPOK CBBIIIE TPEX JIET.

Cornacno .2 .1 ¢1.333.26 HanoroBoro kojaekca Poccuiickoit denepannu
TOCIIONUIMHA 32 TOCYAAPCTBEHHYIO PETHUCTPAIMIO PACTOp)KEHUs Opaka, BKIOYas
BbIJIJa4y CBUJICTEJILCTB, MPU PACTOPIKEHUH Opaka B Cy/1eOHOM MOPSIIKE COCTABISET
650 pyOneit. J[aHHyI0 CyMMy JOJKEH OIIATUTh KaxIbld U3 CYHpYFOBS. Pasmep
TOCHOIUIMHBI C MCKOBBIX 3asiBICHUM O paszjene oOIIero uMyliecTBa OyJner
pacCUMTHIBATHCS HA OCHOBE II€HBI MCKa, KOTOpas 3aBUCUT OT CTOMMOCTH
MMYIIECTBA.

O6uuMu pakTamu, BXOASIIIMME B MIPEMET JOKa3bIBAHUS SIBIISIIOTCS:

1. Hanwuwme dakrta perucrpaiuu 3aKOHHOTO Opaka CTOPOHAMU;

2. Hanuume dakra pactopkeHus Opaka n1u00 (pakTHUecKoe MpeKpaiieHue

CEMEWHBIX OTHOIIEHUN MEXKIy CTOPOHAMH;

3. Hamuuume/oTcyTcTBHE OpadyHOTO JOTOBOpa WJIM COTJIANICHUS O pasielie
HMMYIIECTBA;

4. CocTaB ¥ CTOUMOCTb BCETO UMYIIIECTBA, TTOJICKAIIECTO Pa3ACIy;

5. lpyrue oOcToATENHCTBA, WMEIONIME 3HAYCHUS MJIs  OMpEaesICHUs
IPaBOBOI'0 PEKMMa UMYIIECTBA, JI0JEH CYyNpyroB U PEIICHHUS BOIPOca O
repeaye TOM WM HHOM CTOPOHE KaKOT0-JTH00 I/IMyme:CTBa.9

Paznen coBMECTHO HaXXMTOTO UMYIIECTBA CYNPYTOB B CYACOHOM TOPSIIKE

HAa4YWMHACTCA C OIIPCACIICHUA COCTaBa HMYHICCTBCHHOﬁ MacCcChI (COCT&BJ’IHGTCH OIINCH

S"Hanorossiit komexc Poccmiickoit Oenepaunu (dacts Bropas)" ot 05.08.2000 N 117-®3 (pen. ot 15.04.2019) //
URL: http://www.consultant.ru (mara o6pamenus: 21.03.19).

% Morocosa K. A. OcoGennocTH CyneGHOr0 pa3bHpaTeNsCTBa M0 AeaM O pasjiele OBIIero HMyYIIECTBA CYIpPYToB
[Texcr] // TlpaBo: ucropwusi, Teopusi, IpakTuKa: MaTepuansl V MexayHap. Hayd. koH. (r. Cankr-IlerepOypr, uioip
2017 r.). — CII6.: Ceoe uzaarensctBo, 2017. — C. 50-53. // URL https://moluch.ru/conf/law/archive/227/12673/
(mara obpauienus: 24.03.2019).
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BCEr0 UMYIIECTBA). 3aTeM BBIICTSAETCS JTUYHOE UMYIIECTBO M 00IIIee MMYIIECTRBO.
Paznen wumymiecTBa OCYIIECTBISETCS TOMPEAMETHO, TaKXKE YYUTHIBACTCS
HAIMYHOE HMMYLIECTBO, B TOM 4HCIE U INepefaHHoe TpeTbuMm jauunam. Cyay
HEOOXOJMMO YUUTHIBATh MOXKEJIaHUsI CAMUX CYNPYTroB Ha MPaBO BIAICHUS TOU WUIIH
MHOW Beliblo. Bo3MOXXHO, HEKOTOpbIE MPEAMETHl OBLIM OOBEKTOM MOJIH30BAHUS
OJTHOTO W3 CYNPYroB Ha MOCTOSTHHOW OCHOBE JJisi pa0oThI, yueObl U T.I. B cimydae
criopa CyIpYroB O MpaBe Ha KaKyl0-TMOO BEIIb CyJl MOXET MPUCYIUTH CIOPHYIO
BEIIlb TOMY U3 CYIPYTOB, KTO 00Jiee BCEro B HEMl HyKIaeTcsl.

Hanpumep, ecnu cynpyr npoecCHOHAIbHO 3aHMMAETCS MY3bIKalIbHON
JeSTENIbHOCTRIO, a B OOIIEM BIAJACHHH Yy CYINPYroB HMEETCS KaKoi-Inbo
MY3bIKQJIbHbIII UHCTPYMEHT, KOTOPbIM OH MOJIb30BAJICS, CYJ YYUTHIBAET JIaHHBIC
oOctoarenscTBa. Ecnmm cymom OyneT pemeHo o mepefade  MY3bIKaTbHOTO
WHCTPYMEHTA 3TOMY CYyNpyTy, BTOPOMY OYyIeT MepeJaH0 WHOE MMYIIECTBO, JHOO
COOTBETCTBYIOLIAsl KoMIeHcaus. JleHekHas KOMIEHCalMsl TaK K€ MOXKET ObITh
Ha3Ha4YeHa B Cilyd4ae, KOTJa OJHOMY CYIpPYTy TMepefaeTcss Bellb, CTOMMOCTb
KOTOPOM MPEBBIIIAECT MPUUYUTAIOLIYIOCS MY JOJIIO.

CroumocTb COBMECTHO Ha)XUTOTO MMYILECTBA OTIpe/IeNsieTCs
JEHCTBUTELHOW CTOMMOCTBIO STOTO UMYIIECTBA HA MOMEHT PACCMOTPEHHMSI Jiea O
paznene. Cyny HeoOX0IuMO MPUHATH BO BHUMaHUE CTENEHb U3HOCA UMYLIECTBA,
yTpary €ro NoTpeOUTENIbCKOM CTOMMOCTH JM0O0, HA00OPOT, CYIIECTBEHHBIA POCT
€ro CTOMMOCTH BCJIEICTBUE KAKUX-THOO MPUUHH.

Kak yxe ObLIO CKa3aHO paHee B HMMYIIECTBEHHYIO Maccy, IMOAJIEKAIYIO
paszzeny, MOMUMO MaTepUaIbHBIX BEIIeH BKIIOYAIOTCS MpaBa TpeOoBaHMs, 00IIIe
JOJITOBBIE  00s3aTenbcTBA CymnpyroB. [IpaBa TpeOoBaHus W OOIIHME JOJTOBBIC
00s13aTeNbCTBA CYNPYTOB PACIPEACTSIOTCS MEXAY HHUMHU MPOMOPIHUOHAIBEHO
MOJTyYEHHBIM JOJISIM.

[To o6muM mpaBwiIaM MpH pa3BoOJE JOJHU CYHIPYroB MPHU3HAIOTCS PABHBIMH,
€ClIi MHOE HE TPETyCMOTPEHO COTJIAIICHHEM MEXIy HUMH: OpauyHBIM JOTOBOPOM,

JOTOBOPOM 00 OIpeneseHu: J0Jeil B OOILIeM HMYIIECTBE WA JOTOBOPOM O
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pazzene oOUIero uMyIlecTBa CynpyroB. bbIBalOT cirydau, KOrja Cy MOKET OTOUTH
OT NPHUHIIMIIA PABEHCTBA J0JICH:

1. Hcxons U3 MHTEpEeCOB HECOBEPIICHHOJIETHUX JIETEH;

2. Wcxons u3 3aciayXUBAIOIIEr0 BHUMAaHUSI UHTEpPeca OJHOTO M3 CyNpYyroB, B
TOM YHUCJIE €CIU IPYroil Cynpyr He MOJIydall T0XOJ0B [0 HEYBAKUTEIbHBIM
OpUYMHAM WM PAcXoJ0Ball O0Ilee HUMYIIECTBO CYIPYroB B yIIepo
UHTEpECAM CEMBbH.

Kakuve WMEHHO HHTEpechl HECOBEPIIECHHOJETHUX JETEH  JTOJDKHBI
YUYHUTBIBATHCS CyAOM Ipu npuMeHeHuu cygamu 1.2 cr.39 CK P®? B nHacrosiee
BpeMsl B 3aKOHOJIaTEJILCTBE HE CYIIECTBYET €AMHOTO MOHUMAHUs, YTO OTHOCUTCS K
TakuM uHTepecam. Ho, ucxoas u3 marepuanoB Cy/neOHON MPaKTUKA U HAYYHOU
JUTEpaTypbl, MOKHO CHENaTh BBIBOJ, YTO TaKUE HHTEPECHI KacaloTcs BElIeH U
NPEIMETOB, MPUOOPETEHHBIX I JIMYHOTO HCIOJIb30BaHUs (oJexnaa, OOyBb,
HTPYIIKH, TeIe(hOHBI, KOMIIBIOTEPHI, IIKOIBHBIC IPHHAUICKHOCTH U T.1.).

Bce te BemmM, KOTOPBIMH TMOJIB3YETCS PEOCHOK, UCKIIOYAIOTCA M3 COCTaBa
MMYIIECTBA TMOJJIEKANIEr0 pa3lielly M MEpelarTcsi CyHpyry, ¢ KOTOPBIM MO
PEIICHHUIO Cy/a OCTaeTCsl MPOKUBaTh pedeHoK. [Ipu »ToM KOMIEHCaIusi BTOPOMY
CYNpYTy HE YIJIaulBaETCH.

B n.17 Tlocranosnenus [Inenyma BepxosHoro cyna P® Nel5 ot 5 HosiOps
1998 ropga «O npumMeHEeHUN CyJaMH 3aKOHOJIATEeJILCTBA MIPU PACCMOTPEHHUH AET O
pacTopKeHUU Opaka» pazbsCHAETCS, 4YTO TMOJ 3aCiHy>KUBAIOUUMU BHUMAaHUS
MHTEpEeCaMHu OJIHOTO W3 CYNPYroB CIEAYeT MOHMMAaTh CUTyallid, KOTJa OJUH W3
CYNIPYroB IO COCTOSIHHIO 3[I0pPOBbsI JIMOO MO HHBIM HE 3aBUCSALIMM OT HETrO
00CTOSITEILCTBAM  JIMIIIEH BO3MOXKHOCTH  TOJYy4YaTh JIOXOJ OT TPYJIOBOM

11
JACATCIBHOCTH.

10 Kapros K.B., Jlebenes C.B. K Bonpocy 00 oTcTymieHHH OT Hadaja paBeHCTBA JIOJEH CyNpyro B X oOIIeM
MMYILECTBE UCXO/S U3 HHTEPECOB HECOBEPIICHHOIEeTHHX eTel // CemeliHoe u xununiHoe npaso. 2016. N 2. C. 13
- 16.

" Tocranosnenue [Tnenyma BepxoBHoro Cyma P® or 5 nostOps 1998 r. N 15 "O mnpumeHeHuH cynamu
3aKOHOJATEeNbCTBA npu paccMOTpeHHUU Jen 0 pacTopxeHUu Opaxa" 1 URL:
http://www.consultant.ru/document/cons_doc_LAW_20961/ (nata obpamenus: 27.03.19).
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OrtcrymieHre CyioM OT MPUHIIMIIA PABEHCTBA JIOJIEH B cllydae €Clii JPYyroi
CYNpyT HE TOJydaJl TOXOJOB JHMOO0 HM3pacXoJ0Ball 00IIee MMYIIECTBO B ymepo
uHtepecoB cembu. Cnenys noruke 1.3 cr1.34 CemeitHoro konaekca PD k
YBOKUTEIIbHBIM MPUYMHAM, IO3BOJIIIONIUM OJHOMY W3 CYIPYTrOoB HEe paboTath,
OTHOCHUTCSI BEICHUE JOMAIIHEro XO3sIMCTBAa U yXO0J 3a JeTbMU. K yBaXXUTEIbHBIM
MpUYMHAM CJIEAYeT TaK >X€ OTHECTH WHBAJIUIHOCTh WM OO0JIE3Hb, CTEUYCHHUE
TSDKEJIBIX JKM3HEHHBIX OOCTOSITENIBCTB, CJIOKHOCTH B IOMCKE PabOTHI MO CBOEH
CIICIMAJIBHOCTHU U T.]I.

Takum o0pa3oM, 3aKOHOM IPEAYCMOTPEHBI YCIOBHS, IMO3BOJISIIOIINE CYIy
OTCTYNHUTh OT MPUHIIUIIA PABEHCTBA JOJIEM CYNpyroB NpH paszjeie oOIero
MMyllecTBa. bpemMsa qoka3plBaHUS HAJIWYMS TOTO WJIM MHOTO TOBOJIA OTCTYIHUTH
CyJIOM OT J@aHHOTO MPUHIMIIA BO3JIAraeTCsl Ha CyINpyra, *eJalollero yBEeIUYUuTh
CBOIO JIOJIIO B OCIIAPUBAEMOM UMYIIECTBE.

Cormacio n.7 c¢t.38 CK P® u mn.l cr.196 I'K P® wumyliecTBeHHbIE
MPETEH3UU CYNPYroB JPYT K APYTY MOTYT OBITh IPEABSIBICHBI B TCUCHHUE TPEX JIET.
Kojaekcom He ycTaHaBIMBAETCS, ¢ KAKOTO UMEHHO MOMEHTa HAaUMHAETCS TCUCHHE
ATOTO CpPOKa HMCKOBOM JaBHOCTHU: CO JIHA PACTOpPKEHHUs Opaka WJIM C MOMEHTa
yIIEMJICHUS TpaB OJHOTO W3 CYNPYrOB Ha €ro 4acTh B 0OOIIEM COBMECTHOM
umyniectse. B [loctanosnennn [lnenyma BepxoBroro cyna P® Nel5 ot 5.11.1998
I. Pa3bsiCHAETCS, YTO TEUYCHUE CpPOKa HMCKOBOM JAaBHOCTH, KacaeMoro pasjelia
MMYIIECTBA OBIBIIINX CYMPYTOB, CICAYET UCUUCIATH C MOMEHTA, KOT/1a JINITY CTaJIO
W3BECTHO WJIH JIOJIKHO OBIJIO CTaTh U3BECTHO O HAPYIIICHUU €TO MpaB, a HE CO JIHS
pactopkeHus Opaka (11.19). Uto cienyeT moHUMAaTh IOJ HApyIIEHHWEM IpaBa
ObIBIIErO0 cympyra Ha coBMecTHoe wumymectBo? Ilocne pactopkenus Opaka
OBIBIIIME CYNpPYTd BIIpaBe TOJIb30BAaThCs OOIMM HMYIIECTBOM. B  ciydae
COBEpIIICHHUS OJHUM U3 OBIBIIUX CYNPYroB JAEHCTBUH, MPEMSATCTBYIOIINX BTOPOMY
CyNpyry OCYWIECTBIISITh CBOU IpaBa B OTHOUIEHWH COBMECTHOTIO HMYIIIECTBA,
TaKkue JCUCTBUS TPUPABHUBAIOTCS K HAPYIICHUIO TIpaBa Ha COBMECTHOE
MMYIIECTBO (HampuMmep: JapeHue, MNpojaxa, MaTepualbHOE COJEpHKAHUE

MMYILIECTBA OJJHUM U3 CYIPYrOB, OTPAHUYEHHUE B JOCTYIE€ K UMYLIECTBY U T.[.).
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Takum 00pa3oM, OCHOBaHMS U TOPSAOK pasjesia OOIIero MMYIIecTBa
CYypyroB TMPOUCXOJUT HA OCHOBAHUM HOPM, 3aKperieHHbIX CeMeWHbIM U
I'paxxmanckum koxexkcamu Poccuiickon ®epepanuu. Pemas cnop o paspene
UMYIIECTBA MEXKIYy CyNpyramM CyAdy HEOOXOIWMO  YCTAaHOBUTH  BCE
00CTOATEIBLCTBA UMEIOIIIME 3HAUYEHHUE.

Bo-nepBrix, (akT TOro, 4TO JIOAM HAXOIWIUCh B Opake — 3TO HMEET
3HAYCHUE JJIsI OTHECEHUS! TOTO WJIM MHOTO MMYILIECTBA K 00IIeMy JUOO JINYHOMY,
MOCKOJIBKY JINYHOE UMYIIIECTBO pa3Jiesly HE MOJJICKHUT.

Bo-BTophix, (akT HamM4MsA WIM OTCYTCTBHS 3aKIIOUYEHHOTO MEXY
cynpyraMud OpayHOTO JOTOBOpa. 3aKJII0UeHUE OpayHOTO JOTOBOpa MUMEET Ba)KHOE
FOPUINYECKOE 3HAYCHUE, TTOCKOJIbKY OT YCIIOBHUH, COAECPKAIIMUXCA B HEM, 3aBUCUT
MPOMOPLKS pa3/ieiia UMYIIECTBA U PACIPEACICHUE €€ MEXAY CYIPYraMH.

B-Tpetbux, Hamuuyue 1u00 OTCYTCTBHME OCHOBAHUM JIJIsi OTCTYIUJICHUS CYJIOM
OT TIPUHIIMIA PaBEHCTBA J0JIEH. DTO HEOOXOAUMO JJII TOTO 4YTOOBI CyJ MOT

pacupeaciinTb J0JIU B UMYIICCTBEC CYIIPYTOB YECTHO U CIIPABCIJINBO.

1.2. Pa3nes 00513aTeJILCTB CYNPYroB MO JOr0OBOPY 3aiiMa U KPeIUTHBIX

JIOTOBOPOB

B coorBerctBun ¢ mn.l ¢r1.307 I'paxknmanckoro koaekca P® B cuiy
00s13aTeNIbCTBA JOJKHUK JOJKEH COBEPIIUTDH B MOJIb3y KPEAUTOPA OMpPEACICHHOE
JelcTBUE, MO0 BO3JCPKATHCA OT ONPEACIICHHOrO ACHCTBHS, B CBOIO OdYepe.lb
KPEIUTOpP MMeEEeT MpaBo TpeOoBaTh OT JOJDKHHMKA WCIOIHEHUS €ro O0S3aHHOCTH.
CropoHOW J1I0roBOpa 3aiiMa WJIM KPEIUTOBAHHUS MOXET BBICTYNaTh OJWH U3
CYNpyroB, MPH 3TOM COCTOSHHE €ro B Opake HE SBJISETCS OCHOBAaHUEM JIs
BO3HUKHOBEHHS COJIUJIAPHOTO WJIM JI0JIEBOI0 00513aTENIbCTBA, a TAK)KE MEPEeBOIa Ha
BTOPOI'0 CyHpyra 4acTu 3TOTO JI0Jra 10 JOTOBOPY.

B nepeuncnennsix B n.2 cr.34 CK P® Buaax umymiecTBa MOJICKAIIUX
pazaeiy Mex1y CynpyraMu 3aKOHOJIaTellb HE YYUTHIBAET JI0JITOBbIE 00s3aTEIhCTBA

CYyNpYroB KaK CaMOCTOATENIbHBIA mpeaMer pazgena. OQHaKO Ha MPAKTHKE Cllydau
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paszena J0ArOBbIX 00s13aTEIbCTB MEXKAY CYNpyraMH BCTPEUYAETCS HEPENKO, B TOM
guciae peub uaeT 00 00s3aTeNbCcTBaX, BBITEKAIONIMX W3 JOTOBOPOB 3aiiMa
KPEAUTOBAHUS. 12 Cormacno m.3 ¢1.39 Cemeiinoro konekca PD oOmme noiru
CYypYroB pacHpeieistoTcss MEXKIYy HUMH TPONOPUHUOHAIBHO MPUCYXKIECHHBIM
JOJIsIM. DTO O3HAyaeT, 4TO PYKOBOACTBYsCh cT.39, cr.45 CK P® cyn moxker
pa3ienuTh JII0O00W JOIT CYNPYroB M BO3JOKUTh HA KAXKJIOTO M3 HUX O0S3aHHOCTH
BBITJIATUTH YaCTh CBOETO J0Jra KpeauTopy. B cuiy Toro, 4ro cyaeOHbIN pa3uen
JIOJITOBBIX 00S3aTENIbCTB BIMSET Ha MpaBa KPEAUTOPA, K YUaCTHIO B JIeJI€ TOJKEH
OBITH MTPUBJICUYECH KPETUTOP.

B nacrosiiee Bpemsi cyneOHasi MpakTHKa O pasjesie OONMX JOJTOBBIX
0053aTENIbCTB SIBJISACTCA HEOJHO3HAYHOW M JEMOHCTPUPYET OTCYTCTBHE E€UHOTO
MOJX0/1a K PEHIEHUIO TAKOro ponaa criopa. OIHU CyIbl UCXOIAT U3 TOrO, B KaKOU
BPEMEHHOW MEpHOJI Cynpyr BCTYNUJI B 0O0SI3aT€IbCTBEHHBIE OTHOIICHUS — BO
BpeMs Opaka Wi JI0 ero 3aKitoueHus. TakuM oOpa3om, eciiu 3T 00s3aTeIbCTBA
BO3HMKAJIM B Iepuo] Opaka, OHU CTAHOBSITCS OOLIUMHU.

C npyroi CTOpOHBI, MO3UIKUS APYTUX CYJIOB OCHOBBIBAETCS HA MOJOKEHUSAX
.2 ct.45 CK P®, corinacHo KOTOPBIM JJIsl pa3pelieHus: BOIpoca CyJ0oM O pasjieie
00s13aTeNIbcTBA OJHOTO CYNpyra HEOOXOJMMO YCTaHOBUTH, HCIOJB30BAIACH JIU
MOJIYYEHHAsl CyMMa Ha HYXJbl CEMbU?

Bropoii monxon sBisiercss OoJiee CIpPaBEIJIUMBBIM, MOCKOJBKY CYNpPYTH
00Ja1at0T pa3HbBIMU BO3MOKHOCTSIMU JIOKa3bIBaHUSI TOTO, HA KaKWe IIEJIH ObLIH
MOTpaueHbl 3ae€MHBIC WM KpEIuWTHbIE JeHbru. JlaHHas mpoOiemMa MOXKeT
3aKJII0YAThCSl B TOM, YTO CYIPYTr-I0JDKHHUK, KaK OJTHa CTOPOHA 0053aTeNIbCTBA, TaK
MOJIY4YaeT JICHEXXHbIE CPEACTBA U UMEET BO3MOXKHOCTh pacnopsbkeHus uMu. B to

K€ BpEMsI BTOPOM CyIpYr MOJKET HE JOraJblBaThC O CYLIECTBOBAaHWU JOJTa,

2 Ilernora H.C., Hayunas crates mo cnenuansHocTH «locymapctBo u mpaso. lOpunndeckue Hayku» -
«OcobenHoctu pa3zena JIOJITOBBIX 00513aTeJILCTB CYIPYTOB», 2015 1 URL:
https://cyberleninka.ru/article/n/osobennosti-razdela-dolgovyh-obyazatelstv-suprugov (mara ob6pamuenus: 1.04.19) -
C.2.
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MO3TOMY OH OTpaHHWYEH B cOOpe [10Ka3aTelIbCTB OTHOCHUTEIBHO PacXOJOBaHUS
CPEJICTB Ha JINYHBIC HYXK/IbI CyTpPyra-I0/DKHIKA.

Tak, Bommkckum paiioHHbsiM cyioM CaMapckoi 001acT MpU pacCMOTPEHUU
Jiea B YaCTU O MPU3HAHUM KPEIUTHOTO 0053aTeNIbCTBA OOIIMM JIOJITOM CYNPYTOB
OBLJIO OTKAa3aHO B YAOBJIETBOPEHUM HCKOBBIX TpeOoBaHuil. Cymnpyra, B JHIE
HBanoBo# A.A., yTBepK1ajia, YTO KPEIUTHBIE ICHE)KHBIE CPENICTBA 10 TIOTOBOPY C
O0aHKOM OBUIM MOTpAveHbl Ha TMOE3/Ky Ha MOpe, TO €cThb B MHTepecax cemMbu. B
MOJATBEPKIECHUE CBOMX CJOB mpenocTaBuia ¢otorpaduu. Cynpyr, B Jule
Npanosa C.C., mOsICHWII, YTO HA MOE3/IKYy B CEMbE MMEJUCH JEHEKHBIE CPEICTBA,
HE TpeOylolue MPUBICYEHUS KpPEOUTHBIX. Takum oOpa3oMm, CyJI cyeld, 4To
JI0Ka3aTeNbCTB TOTO YTO JIEHE)KHBIE CPEACTBAa ObUIM MCIOJIb30BaHbl B MHTEpECAX
CEMbU HE MPENOCTABIEHO U HE NOcUnTal Haauuue (otorpaduil NOATBEPKICHUEM
TPATHI 32€MHBIX CPEJICTB Ha TTOC3AKY.

PrumeBckuM pailoHHbIM cysom CapaTOBCKOW 00JIacTH MPH PACCMOTPEHUU
Jena O MPU3HAHUM JOJITOBBIX O0S3aTENbCTB MO KPEAMTHOMY JIOTOBOPY OOLIMM
JIOJITOM CYTNIPYroB B HMCKOBBIX TpeOoBaHMSIX ObLIO OTKa3aHo. Mcrew, B nwie
Bomoguna M.M., yTBepxnana, 4dYTO 3aeMHBIC JICHEXKHBIC CpEJICTBA ObLIN
peann30BaHbl HA MOKYNKY OBITOBOM TEXHUKHA U MEOENIH, TO €CTh Ha HYXK/bl CEMBHU.
W3 mnosichenuii oTBeTumilbl BomomuuHoit A.A. cneagyer, 4ro OHa He ObUIa
MOCTaBJIEHA B U3BECTHOCTh O CYUIECTBYIOLIMX JAOJTOBBIX 0043aTEIbCTBAX CYIPYTra,
CBOETO COIVIACHsI Ha 3ae€M JCHEKHBIX CPEICTB HE JaBaja. bbITOBasg TEXHUKA U
Mebenb ObuTM TPUOOPETEHBI paHEee NaThl 3aKIIOUCHUS JOTOBOpA 3aiiMa MEXIy
UcTHOM M O0ankoM. TakuM 00pa3omM, OTBETUYHMIA OTPUIAET (DAKT MCIOJIb30BAHUS
3a€MHBIX JE€HEXKHBIX CPEACTB B MHTEpecax ceMbu. CyJ MpUIIEN K BBIBOJAM O TOM,
YTO JICHEKHbIE CPEACTBA, MOJYYEHHBIE UCTIIOM I10 JIOTOBOPY 3aiiMa, SIBJISIOTCS €ro

JUYHBIMU 00s13aT€JIbCTBAMU U B COCTaB OOIIUX JOJITOB CYNPYroB HE MOJIEXKarT,

3 Husammesa O.H., Hayunast cratea no cneumansHoctd «l'ocymapctBo u mpaBo. lOpunmueckue Haykuy,
«[Ipe3ymmuuss OOLUIHOCTH HMYLIECTBAa CYNPYrOB M HX OTBETCTBEHHOCTh MO obs3atenbctBam», 2016 // URL:
https://cyberleninka.ru/article/n/prezumptsiya-obschnosti-imuschestva-suprugov-i-ih-otvetstvennost-po-
obyazatelstvam (mata oopamenus:5.04.19) — C.3.

YPpemenne No 2-1443/2018 2-1443/2018~M-1143/2018 M-1143/2018 ot 27 utons 2018 T. 110 neny Ne 2-1443/2018
Bomxkckuit paitonnsiii cya (Camapckast oonacts) // URL: https://sudact.ru (zata o6pamenus — 6.04.2019).
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TaK KaK TMOATBEPXKICHUN WCIOJIb30BaHUA KPEOUTHBIX CPEIACTB Cydy HeE
IIPEOCTABICHO.

Takum 00pa3oMm, B COOTBETCTBHHM C 0030pOM CYACOHOW MPaKTUKH Jis
MPU3HAHUS 00s3aTeNbCTBA OOIIUM JOJTOM CYIIPYTOB W BO3JIOKEHHUS Ha HUX
COJIMJIAPHOM OTBETCTBEHHOCTH HEOOXOJMMO HAJIMYME OJHOTO W3 CIEAYIOIIUX
00CTOSITEIBCTB:

1. O6s13aTeNBCTBO AOHKHO BO3HUKHYTH 10 WHUIMATHBE O0OMX CYIIPYTOB B
WHTEpPECAX CEMbH;

2. Ecnu MOMKHUKOM MO 00s13aTEIbCTBY SIBISETCS OJIMH M3 CYIPYTOB BCE
MOJIYYEHHOE TI0 ATOMY 0053aTEIbCTBY JOJKHO OBITH HCIIOJIB30BAHO Ha HYXKJIbI
CEMBH.

B cootBercTBUM ¢ mosioxkeHnueM 1.1 cT.56 ['paxkaaHCKO-TIpOLECCYATBHOTO
kojziekca Poccuiickoit @enepanun OpeMs JOKa3bIBaHUS OOITHOCTH CIIOPHOTO J0JIra
BO3JIATaeTCsl Ha CyNpyra-A0JDKHHUKA, TO €CTh CYIpPYra, KEJIAIOUIEro pa3JeiauTh
mour. *° Cympyry He0O0XOIUMO MPEIOCTAaBUTh Cyny (aKThI, MOATBEPKIAOIIUE
3asBJICHHBIC TPEOOBAaHMS B MCKE O paszfieie 00513aTeNbCTB MEXay cynpyramu. O6
ATOM TaKXe TOBOPUTCA B 0030pe cyneOHoM npakTuku BepxoBHoro cyga PO Nel,
yrBepxaeHHoro [Ipesnanymom Bepxosaoro Cyna PO 13.04.2016.

B Hacrosiiiee Bpemsi cymiecTByeT mpobiieMa 370yrnoTpeOaeHus: CynpyramMmu
CBOMMHM IpaBaMu. OTO BBIpAXKaeTCsl B TOM, UYTO OJIMH W3 CYINPYrOB MOXKET
3aKJII0YaTh (PUKTUBHBIE TOTOBOPHI 3aiiMa, 0DOPMIIITH UX B TOJIb3Y 3HAKOMBIX WUITU
POJICTBEHHHKOB. TakuMm 00pa3oM, HEeTOOPOCOBECTHBIM CYNPYT MpecleayeT Ielb
BbIBOJIa Oo0Jjiee IIEHHOTO HMYIIECTBAa W3 COBMECTHOM COOCTBEHHOCTH B CBOIO

17
IMOJIb3Y h1%(s0) YMCHBIINTDH O6H_IYIO CTOMMOCTb COBMCCTHO HAXXUTOTO MMYIICCTBA.

1> Pemrerme Ne 2-343(1)/2018 2-343/2018 2-343/2018~M-279/2018 M-279/2018 ot 25 mionst 2018 r. o memy Ne 2-
343(1)/2018 Prumerckuii paiionnsiii cyn (Caparosckas o6macts) // URL: https://sudact.ru (mara oOGparienust —
6.04.2019).

1® "Iparanckmii mponeccyanbHblii  Kojekc Poccmiickoit ®emeparmm” ot 14.11.2002 N 138-03 (pex. ot
27.12.2018) (c U3M. " JIOTL., BCTYII. B CHITY c 28.12.2018) 1 URL:
http://www.consultant.ru/document/cons_doc_LAW_39570/ (nata obpamenus: 7.04.19).

Y Illermora H.C., Hayunas crates mo cnenuansHocTH «locynmapctBo u mpaso. HOpunudeckue Hayku» -
«OcobenHoctu pa3zena JIOJITOBBIX 00513aTeNbCTB CYIIPYTOBY, 2015 1 URL:
https://cyberleninka.ru/article/n/osobennosti-razdela-dolgovyh-obyazatelstv-suprugov (mara ob6pamuenus: 1.04.19) -
C.3.
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Takue neicTBUS cleayeT MOHUMATh KakK 3JI0ynoTpebieHHe MpaBoM Ha MOTydeHHe
JI0JIA B COBMECTHO HAYKUTOM UMYIIIECTBE, a B XYAIIEM CITydae MOIICHHUYECTBOM.
Crateeit 17 KoHBeHIIMM O 3amuTe MpaB YeOBEKa W OCHOBHBIX CBOOOI
3alpelaercsl 3J10yMnoTpeOIeHre MpaBaMH, KOTOPOE BBIPAXKAETCS B COBEPILICHUU
NEUCTBUIN, HANMpaBIEHHBIX HA YNpa3IHCHHWE TPaB W CBOOOJ YEJIOBEKA. ¥ B
POCCHIICKOM TIpaBe TaK K€ MMEIOTCS HOPMBI, 3allpellalollue HapylaTh MpaBa U
CBOOOMIBI JIPYTHX JIMI] MyTEM OCYIIECTBICHUS CBOMX IpaB u cBoOoj (4.3 ct.17

Koncturyumn P®).

[Tonsitue 3moynoTpeOiieHUss MpaBOM OBLIO BBEICHO
denepanbHbIM 3akoHOM Ne302-D3. CormacHo 3ToMy 3aKOHY 3JI0YIIOTPEOICHHEM
MpaBa CYUTAIOTCSA OCYIIECTBICHUE TPAKIAHCKUX TMPaB HCKIIOUUTEIHHO C
HaAMEpPEHUEM MPUYUHUTH BpEJ JPYroMmy JIHIly, JAEHCTBUS B 00XOJ] 3aKOHA C
NPOTUBONPABHOM I€JIbIO, a TakKe MHOE 3aBEJOMO HEJ0O0pOCOBECTHOE
OCYILECTBICHHE MPAXIAHCKUX MPaB. >

B TlocranoBnenuun IInenyma BepxoBHoro Cyma P® ot 23.06.2015 Ne25
COJICP)KUTCSI PEKOMEHJAIUsl CyJlaM, TPUMEHSIONIMM HEKOTOPhIE TMOJIOKECHUS
paznena ITK P® npu paspemieHud CHopoB O pasfeie UMYIIEeCTBa MEXKIY
cynpyramu. CornacHo Ilnenymy, npaBasg OLEHKY JCHCTBUSIM CTOPOH Kak
N0OpPOCOBECTHBIE WJIM  HEAOOPOCOBECTHBIE, Cyly HEOOXOAMMO HCXOAUTh W3
MOBEJACHUS, OXHUAAEMOTO0 OT JII00OTO YYacTHUKA TPaKIaHCKOTO 000poTa,
YUYHUTBIBAIOIIETO MPaBa U 3aKOHHBIE UHTEPECHI IPYTOi CTOPOHBI, COAEHCTBYIOIIETO
e, B TOM 4YHCJIe€ B MOJIy4eHUH HeoOxomumon uHpopmaiuu. B cooTBeTcTBHU C
MPaBUJIIOM JIOOPOCOBECTHOCTH YYAaCTHUKOB TPAXKIAHCKUX IPABOOTHOIICHUMN

. 21
JEUCTBUSI CTOPOH CUMTAIOTCS JOOPOCOBECTHBIMU MOKa HE J0Ka3aHo MHoe (II.1).

[Ipu3Hanue nercTBUA OJJHOM CTOPOHBI HEJOOPOCOBECTHBIMU JIOTTYCKAETCS KaK TIPH

18 "KoHBeHIMs O 3amMTe MpaB YENOBEKA M OCHOBHBIX cBoGox" (3akmoueHa B T. Pume 04.11.1950) (¢ m3m. or
13.05.2004) // URL.: http://www.consultant.ru/document/cons_doc_LAW 29160/ (nara oGpamienus: 8.04.19).

9 "Koncrurymms  Poccuiickoit ®Denepanun” (MPHHATA BCEHAPOAHBIM ronocoBanmem 12.12.1993) (¢ yuerom
MIOTIPaBOK, BHECEHHBIX 3akoHaMu P® o momparkax k Koncturynuu P® ot 30.12.2008 N 6-OK3, ot 30.12.2008 N
7-OK3, oT 05.02.2014 N 2-OK3, oT 21.07.2014 N 11-®K3) 1 URL:
http://www.consultant.ru/document/cons_doc_LAW 28399/ ( mara oGpamienus: 8.04.19).

2 ®enepanbHblil 3akoH "O BHeceHMM u3MeHEeHUH B rnasel 1, 2, 3 u 4 vactu mepBoi I'paxaaHcKoro kopgexca
Poccuiickoit ~ ®Denepanun" or 30.122012 N  302-®3  (mocmemmsin  pemakumsi)  // URL:
http://www.consultant.ru/document/cons_doc_LAW_140188/ (nara obparuenus: 9.04.19).

?TlocranoBnenue ITnenyma BepxoBHoro Cyma P® ot 23.06.2015 N 25 "O npumeHeHUU CyJaMH HEKOTOPBIX
nonoxkeHuit pasmena | wactm mepBoit ['paxmanckoro kogekca Poccwiickoit ®enmepaumn" //  URL:
http://www.consultant.ru/document/cons_doc_LAW_181602/ (nata obparuenus: 9.04.19).
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HaJIM4YUU 0OOCHOBAHHOTIO 3asiBJICHUS APYroi CTOPOHBI, TaK U MO MHULIMATHUBE CYJa.
K 3noynorpebienno npaBoM B YaCTHOCTU OTHOCHUTCS OTUYKIEHUE MMYILECTBA C
1eJIbI0 N30€KaHus Ha HErO B3bICKAHUSA UJTU pa3iena.

[To 3akoHY y KpeaMTOpa €cTh IMPaBO Ha 3asBICHHE TPEeOOBAHHS O pas3jeiie
O0IIero MMYIIECTBa CYNpPyroB is OOpalieHusl B3bICKAaHUS Ha JIOJI0 OJHOTO W3
cynpyros. JlanHoe nonoxenue 3akpemisiercs n.1 ¢r.38 CK P®.B stoit cutyanuun
oOpailleHue B3bICKaHUs Ha JIOJII0 CYIpyra B 00IIeM UMYIIECTBE SBISETCS KpalHe
MEpOM, MPUMEHAEMOW TOTrJa, KOrjJa Ha MOoraiieHue 3aJI0JDKEHHOCTH JIMYHOTO
MMYIIECTBA Cylpyra HeaocTtatoyHo. IIpyu 3TOM B3bICKaHHE BO3MOKHO JIMIIb Ha
JOJII0 CyIpyra, KoTopas Obl eMy JocTajach IMpHU paszzesie 0O0IIero MMYLIECTBa
CyNpyroB (C y4€TOM OTCTYIUIEHHUS CYyJIOM OT IPUHIMUIIA PABEHCTBA JO0JIEW U WHBIX
obOcrosaTenbcTB). Ecaum kpeauTopoMm 3asiBieHO TpeOOBaHHWE O BBbIAEIE J0JU B
KUJIOM TIOMEILIECHUHU, SBISIIOUIErOCS [Jisl Cynpyra-AoDKHUKa M €ro CEMbH,
COBMECTHO-TIPOKUBAIOIINX C HUM, €AMHCTBEHHBIM IMPUTOJHBIM JIJIsi IOCTOSIHHOTO
MPOKMBAHMS MOMEIIEHUEM, Takoe TpeOOBaHME MOMIEKUT OTKazy (m.1 cT.446).
Ecnu Oyaer ycTaHOBIEHO, 4YTO CYNpPYry-IAOJDKHUKY TPUHAIJICKAT Ha IpaBe
COOCTBEHHOCTH MHBIE JKUJIbIE TIOMEIIEHHUS, Cy/I MOXKET CAEJIaTh BHIBOJBI O TOM, UTO
yIOBJIETBOPEHUE TpeOOBaHUA B3bICKaTedass 00 o0OpallleHuu B3bICKAHUS Ha
UMYIIIECTBOHE HapyIIaeT OallaHC KOHCTUTYIIMOHHBIX IIEHHOCTEH W HWHTEPECOB
JOJKHUKA.

Cornacno I'paxnanckomy koaekcy P® mpu HEBO3MOKHOCTH BBIICIICHUS
J0JIM B HaType JM0O0 TpH HECOTJaCHUu JPYTUX COOCTBEHHHKOB Ha pazjel
COBMECTHOM COOCTBEHHOCTH, KPEAUTOP BIpPaBEe TPEOOBATH MPOJAXKHU JTOJKHUKOM
ceoerd gonu. Crnemyer 3amMeTWTh, YTO Il Hayajga MOpaBO BBIKYNAa 3TOH J0JHU
MPEIOCTABIISICTCA BTOPOMY CYIPYTy, KaKk OO€CleYeHUEe ero MpeuMyIIeCTBEHHOTO
nmpaBa MOKYNKWA. HapylieHueM NperMyIecTBEHHOTO IpaBa IMOKYMKUA CYINpyromM
JI0JIA B OOIIIEM MMYIIECTBE CYNPYrOB CUYUTAETCS CUTYaIlus, KOT/Ia MpoaaXka J0Jv
MPOUCXOUT O€3 YBEJOMIICHHSI BTOPOTO CYIIpyTa.

Tak, pemenuem IleTpo3aBoackoro ropoackoro cyaa ObUIO OTKa3aHO B

YAOBJICTBOPCHHUU HMCKOBBIX Tpe6OBaHI/I$IX Cy,Z[e6HOFO MMpruCTaBa-UCIOJHUTCIIA O
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BbIIEJIE JIOJIM B COBMECTHO HAXXUTOM uMmyllecTBe cynpyroB Copokuna B.B. u
Copokunoii O.0. u oOpamennn Ha Hee B3bickaHus. CyJ cuen MOJIaHHbIC
TpeOOBaHMS MPEKIECBPEMEHHBIMH, MOCKOJIBKY W3 MAaTEpPHUAIOB HCIIOJIHUTEILHOTO
npou3BojicTBa cienyer, urto Copokunoir O.0O. He MOCTyHalo MPEJIOKEHHE O
BBIKyTIE 10J11 €€ cynpyra. COOTBETCTBEHHO B3bICKaHHE HE MOXKET OBITH 0OpaIIEeHO
JI0 peali3aluu Cynpyrou rnpaBa NperMMyIIECTBEHHON MOKYIKH JIOJIM B COBMECTHO
HAKHTOM HMYILECTBE. >

Takum o00pazoM, MOJ JOJTOBBIMU 00S3aT€NLCTBAMHM CJIEAYET CUUTATh
o0s3aTeNbcTBA (DMHAHCOBOTO XapaKTepa, KOTOPble BO3HUKAIOT W3 Pa3IUUYHBIX
npaBoOTHOIIeHW. [[ns paspemeHus cnopa o pasieie JOJTrOBbIX 00s3aTEIbCTB
CYNPYroB CyJly HEOOXOJUMO YCTAaHOBUTH SBJSIOTCS JIM OTH 00s3aTENbCTBA
oOmumu. [loka3plBaTh OOLIHOCTh BO3HHMKIIMX OOSA3aTENbCTB MPEACTOUT TOMY
YUaCTHUKY TMpoIiecca, KOTOPBIA HACTaWBaeT HA PACHPEICICHUA UX MEXIY
cynpyramu. K 0iroBbIM 00513aTeNbCTBAM, HE MOJICKAIINM pa3iely, OTHOCSATCS
mTpadpl ¥ WHBIC B3BICKAHUS AJIMUHHCTPATUBHOTO XapakKTepa, MOCKOJIbKY OHHU
HEpa3pbIBHO CBSI3aHbI C JUYHOCTHIO Cympyra. Tak jke He MOICKUT pa3iaeny 0T
OJIHOTO M3 CYNpyroB ohOpMIICHHBIN 10 3aKkimtoueHust Opaka. CymoM Takxke Oyaer
OTKa3aHO B paszfesie 00s3aTelabCTB, ACHEXKHbIE CPEICTBA OT KOTOPBIX OBLIN
MOTPaYEHBI HA PEKOHCTPYKIIUIO JTUYHON COOCTBEHHOCTH CYIIPYTa, HE MOJIekKaIIeh

pazzeny.

1.3. Pa3nes1 kBapTHUpPBbI, IPUOOPETEHHOI B MIIOTEKY U J0JITOB 110 HIIOTEYHOMY

KPeAUTOBAHUIO

[ToHsaTHe WMOTEKU, OCHOBAHUS €€ BO3HUKHOBEHUSI U PETYJIHPOBAHUE
3akperyieHo TnosokeHusimu - denepanbHoro 3akoHa «OO0 wumoTteke (3ajore
HEJIBHOKMMOCTH)». Tak, B COOTBETCTBHH cO CT.l 3akoHa, JOTOBOp 00 HIIOTEKE

paBHSIETCS 3aJIOTy HEABHXKMMOIro wuMmyniecTBa. [lo mgaHHOMYy J0roBOpY OAHA

2pemenne Ne 2-2925/2018 2-2925/2018 ~ M-2086/2018 M-2086/2018 o 13 mons 2018 r. o memy Ne 2-2925/2018
Ierpo3aBoackuit ropoackoit cyxa (Pecny6muka Kapenust) // URL: https://sudact.ru (nata obpauienus — 14.04.2019).
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CTOpOHAa - 3aJIOro/IepXKaTelb, SBIAIONIMICS KPEAUTOPOM IO O00S3aTENbCTBY,
00ECIICYeHHOMY HIIOTEKOH, MMEEeT MPaBO TMOJYYUTh YJOBJIETBOPEHHUE CBOUX
JICHEKHBIX TpeOOBaHUU OT JOJDKHHKA MO 3TOMY O00s3aTEIhCTBY M3 CTOMMOCTHU
3QJI0)KEHHOTO HEJBMKMMOI'O HMMYIIECTBA JPYrod CTOPOHBI - 3aJOroAaTesns
PEHMYIIECTBEHHO Tepel APYTHMMH KPEJUTOpaMH  3amorogarens. - Ilocie
BBITIOJIHEHUS JTOJDKHUKOM CBOETro 00s3aTENIbCTBA B MOJHOM O0BEME HMYIIECTBO,
SBIISIONEECS PEAMETOM 3aJI0Ta, OCTACTCS B €r0 BIAJCHUH U MOJIh30BaHUM (a03.3
n.l cr.l).MHbpIMU cioBamu, Cynpyrud BbIOMpAlOT KBapTHPY, OAHK €€ BBIKYIAaeT U
3Ta KBApTHUpPa MEPEXOAUT B COOCTBEHHOCTb CYINpyraM, MpPH 3TOM CTaHOBSCh
IIPEIMETOM 3aJI0Ta 0 UIIOTEKE 10 MOMEHTA BBIILIATHI CYNPYTaMH 33]I0JKEHHOCTH
OaHKy B ITOJTHOM pa3Mepe.

Takum oOpa3oM, uMNOTeKa sBIgETCS (QOpMON JOroBopa 3ajiora, a He
KPEOUTOM, KakK OIIMOOYHO JAyMalT MHorue. Ilpu 3anore HeIBMKMMOCTU
(HanpuMep, KBapTHUPBI) JIOMOJHUTEIHLHO OQOPMISIETCS KpPEIUTHBIN JOrOBOp,
KOTOPBIN HAa3bIBAE€TCA UIIOTEYHBIM KPEeIUTOM. ECiM JOKHUK HE BBIMIOJIHSET CBOE
0053aTE€IBCTBO TIO JIOTOBOPY, KPEAUTOP MUMEET MpPaBO YJIOBJIECTBOPEHHUS 3a CUET
peanu3aluu  3aJ0KEHHOT0 UMMYyIIeCcTBa. baHK, HE TMOJYy4YMBIIMKA BO3BpaTa
JICHeX)KHBIX CPEJICTB, HE 3a0upaeT KBapTUpy cede, a MpoJaeT €€ Ha Toprax
(peanusyer), MOrameHUe J0Jra IPOUCXOAUT 3a CUET MOJY4YeHHBIX cpeAcTB. Eciu
MOCJIE BBIIJIATBl KpPEAUTa OCTaeTCsd Kakas-Tubo CymMma, OHa BO3BpalllaeTcs
JOJKHUKY.

[IpuoOpeTenue cynpyramMu KBapTHPHl B HIIOTEKY SBJSETCS JTOCTATOYHO
YacTbhIM SIBJIEHHEM. YacThIM SIBJICHHEM SBIISIETCSI U CyIEOHBIN paslien KBapTHUPBI,
npUOOpPETEHHON B UTIOTEKY U JIOJITOB 110 UMOTEYHOMY KPEIUTOBAHHUIO.

B coorBerctBMM ¢  OEUCTBYIOIIMM CEMEHWHBIM M TPAXKIAHCKUM
3aKOHOJATEIBCTBOM KBAapTUPA, MPUOOpPETEHHAs! CYNpPyraMu B WIIOTEKY, SIBISIETCS
OOIIMM MMYIIECTBOM U MPUHAJIEKUT UM IO MPaBy COBMECTHOM COOCTBEHHOCTH.

Takum oOpazom, mpu pazzesie 00IIero UMYIIECTBAa KaKAbIA U3 CYNPYrOB UMEET

B ®enepanbubiii 3akoH oT 16.07.1998 N 102-®3 (pexn. ot 31.12.2017) "O6 unoteke (3anore HeIBI>KUMOCTH)" (C
u3M. u Jjoi., Betyn. B cuny ¢ 01.01.2019) // URL: http://www.consultant.ru/document/cons_doc_LAW_19396/
(nara obpamenus: 10.04.19).
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IpaBO Ha JOJIO B O3TOM KkBaptupe. Tak e, NpU HAIUMYUM HENOralleHHOU
3aJI0JDKEHHOCTH I10 WUIIOTEYHOMY KpPEIHUTY JOJITOBbIE OOA3aTENbCTBA IMOJIEKAT
pasneny Mmexnay cynpyramu. llpu paspemieHnn mogoOHBIX CIIOPOB Ha NPAKTUKE
BO3ZHHKAIOT CJIOKHOCTH KaK pa3 Takd MOTOMY, YTO MPUXOJUTCS JEIUTh HE TOJIBKO
camy KBapTHpy, HO U jaoiar. [loMuMO HHTEpECOB CympyroB MMEET MECTO ObITh
3aMHTEPECOBAHHOCTh TPETHETO JIHUIA — KOMMEPUYECKON OpraHu3aliy, sIBISIIOIIEeHCS
3aJ10TOIEPKATEIIEM CHOPHOTO I/IMYLIIGCTBa.24 B cootBercTBHM C MOJIOKEHUSIMH 11.2
c1.391 I'K P® ny1s1 nepeBosia JOHKHUKOM CBOETO J10JITa Ha IPYroe JIMLO, B JaHHOM
cllyyae IMEepeBOJl JO0Jra OJHOIO CyHpyra Ha Jpyroro, HeoOXOJUMO CcOTIJlache
kpeautopa (1.2 c¢1.391).

Ha mnpakTuke 4YacTo BCTpPEYAOTCA CIly4aW, KOrAa KOMMEpYECKas
opraHu3anys (3aJIoroJep:kareiib) OTKa3bIBa€T CyNpyraMm B IEPEBOJE J0Jra. IJTO
CBA3aHO C TEM, 4YTO M3HA4YaJbHO OaHK HMMEEeT MpaBo TpeOOBaHMS BO3BpaTa
JICHE)KHBIX CPEICTB OT OOOUX CYNpPYroOB, KaK COJMAApPHBIX JOJDKHUKOB. llpu
paszene JOJTOBBIX 00s3aTEIbCTB COJMAAPHAs OTBETCTBEHHOCTb CYNPYTOB-
JOJDKHUKOB IIPEKpalaeTcst 1 npeodpaszyeTcs B 10JIEBYIO OTBETCTBEHHOCTh. TakuM
o0Opa3oM, OaHK He corjamlaeTcs Ha U3MEHEHNUE KPEAUTHOTO JJOroBOpa, CUMTAasl, 4To
MOCJIEICTBUASL 3TUX M3MEHEHHM MOTryT OIrpaHUYUTh IIpaBa 3aJorofAep KaTeis
(KOMMepUeCcKOl OpraHU3alIiH).

B cBsi31 ¢ 3TUM CyIIECTBYET HECKOJIBKO BAPUAHTOB pa3ieia UIIOTEKH.

IlepBbIM BapuaHTOM SIBJIIETCS COIVIAllEHWE Mexay cynpyramu. Cynpyru
UMEIOT TIPaBO 3aKIIOYUTh MEXAY COOOM JOroBOp, KOTOPBIM OMpPENEeIUT
JNanbHEHIy0 Ccyab0y KBapTHpbI, MPUOOPETEHHOM B MIIOTEKY, a TaKXE CyAbOYy
nonra nepen 6ankom. Ecnu cornamienue Mexay cynpyram JIOCTUTHYTO CyIy He
NPUAETCS 3aHUMAThCS Pa3[EejOM MIOTEYHOM KBapTUPbl M JOJATaMH Tepen
KPEIUTOPOM, HO €CJIM JaHHBIA BOMPOC HE MOXKET OBbITh pa3pelieH TakKuM o0pa3om,

KOH(IIUKT OyAeT penaThCs B CyIeOHOM TOPSIKE.

2 Ho6pososbckuit B.U. Ipaktika cynoB obmieil ropucaukuny. Pasgen cynpyraMu KBapTHPBI, IPUOOPETEHHON B
UIIOTEKY, ¥ JIOJITOB 110 nnoteyHomy kpenury, 2015 // URL: http://www.consultant.ru (nata obpamenus: 10.04.19).
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Pa3nen unoreku Mexay cynpyraMmm ¢ ydacTHEM cya U OaHKa HAUMHAETCs C
nogauu Hcka B cyA. IIoCKobKy cCya paspemaer conop TOJBKO B paMKax
TpeOOBaHUil, MPEACTABICHHBIX B UCKE, CYNpPYry HEOOXOIMMO B HMCKE IPOCHUTH
IPEKpaIIeHUs] TpaBa COBMECTHOM COOCTBEHHOCTH. JTO TMO3BOJIHUT H30€XKaTh
npoOJIeMbl TOJIyYEHHUsI COTJIacus KPEAUTOpa, TaK KaKk B STOM CIIy4ae M3MEHEHHE
KPEAUTHOTO JOroBOpa HeE TpeOyeTcs, KBapTHpa U3 3ajJora HE BbIOBIBAET,
UITIOTEYHBIN JOJT HE NEPEBOAUTCS HA IJICYU OJHOTO U3 CYIIPYTOB.

[Ipexpaiienue npaBa COBMECTHOM COOCTBEHHOCTH O3HAYA€T BOSHUKHOBEHHE
npaBa J0JieBoM coOcTtBeHHOCTH. Ilpu pasnmene KBapTUpbl CYJIOM  JOJDKHBI
YUHUTBIBATBCS  OOCTOSITENILCTBA, KOTOPbIE MOTYT MOCIHYKHTh OCHOBaHUEM
YBEIIMYEHHUS 10U OJHOTO U3 CYIIPYrOB B CIIOPHOW KBapTHUpE.

K TakoBbIM ciie1yeT OTHOCHTB:

1. YacTtryHas oriaTta TMYHBIMU CPEACTBAMU OJJTHOTO U3 CYIPYIOB;

2. BHecenue miarexeil Mo KpeauTy nocie (PaKTHUYECKOro MpeKpaleHus
CEMEMHOM KU3HU,

3. 1nble 006CTOATENBCTBA, SBISIOLUIMECS] OCHOBAHUEM JJIsl YBEJTUUYECHUS JOJH
OJIHOTO U3 CyIIPYIOB.

YacTtuyHasg oIulata JIMYHBIMA CPEACTBAMH OJHOTO U3 CYNPYIOB Kak
OCHOBaHHUE YBEJIMUYEHUS JOJIM OJHOIO U3 CYNPYroB TpeOyeT AOKa3bIBaHUS TOTO,
YTO 3TH CPEACTBA IECUCTBUTEIBHO SBJSUIMCH JUYHBIMU CpeACTBaMH cynpyra. Kak
y)Ke OBUI0O CKa3aHO paHee, JTUYHBIMH CpPEJICTBaMU KaXXJIOTO0 U3 CYNpPYroB
NPU3HAIOTCS CPENICTBA, IPUHAICKAIINE eMYy 10 BCTYIUICHUS B Opak, NOJyYeHHbIE
B nepuoj Opaka B Jap, B MOPSAKE HACIEIOBAHUS WUIIM MO WHBIM 0€3BO3ME3THBIM
cAeJIKaM. 3HAYWT, JUISl YBEJIMYEHMS JOJM CYIPYroM IO 3TOMY OCHOBAaHUIO €MY
HEOOXOAMMO MOATBEPIUTh B CyAE€ NPUHAIJIECKHOCTb 3TUX CPEIACTB €My JIMYHO
IIyTEM MPENOCTABICHUS JIOKYMEHTOB, CBUICTEIbCKUX ITOKA3aHUM W HHBIX
JOIIyCTUMBIX 3aKOHOM JI0Ka3aTeJIbCTB.

Bhecenune mnatexxedl mo KpeauTy mociie (PaKTUYECKOro MpeKpalleHus

CEMENHOM KU3HMU.
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HcnonHenue 1oaroBblX 00s13aTENbCTB BO BpeMsl Opaka OJTHUM U3 CYNPYroB
HE MOJKET TMOBJICYb 32 COOOW yBEIMUEHHUE JOJU ATOTO CYIpyra, Tak KakK JICHEKHbIC
CpEICTBa BBIIUIAYEHHBIE CYIIpyramMu B NEepuoj Opaka SBISIOTCS UX COBMECTHOM
COOCTBEHHOCTBIO, COOTBETCTBEHHO KBAPTHPA MOMJIEKUT pa3/ie]y B PaBHBIX JOJIAX.
Ho ecnu BHeceHHe miaTeked MPOM3BOIMIOCH CYNPYIOM IMociie (haKTHYECKOTO
IIPEKpAIlCHUs] CEMEWHBIX OTHOLIEHUM, pa3pellieHHe CIopa O pasjeiie KBapTUPHI
MOKET UMETh COBEPIIEHHO WHBIE TIOCIIEACTBUS.

Cornacuo monoxenusm m.4 c¢r.38 CK PO cynom MoxeT ObITh MPHU3HAHO
UMYILECTBO, HAXKUTOE KaXKIbIM U3 CYNPYrOB B IEPHOJ Pa3ACIIBHOIO MTPOKUBAHUS
COOCTBEHHOCTBIO KaxA0ro u3 Hux. [log ¢pakTuueckum NpeKpalieHueM CEeMENHBIX
OTHOILIEHUH CJeAyeT MOHMMAaTh CUTYyallMlo, @pU KOTOPOH  OQUIUAIBHO
3apEruCTPUPOBAHHBIN Opak MEX]ly CYlIpyraMu He pacTOPTrHYT, HO CyIIPYTH BMECTE
HE JKUBYT, COBMECTHBIA OBIT M XO35UCTBO He Beaercs. CraemyeT oOpaTUTh
BHHMAaHME, YTO CYyJl «MOYKET» IPU3HATH 3a KaXKJIBIM U3 CYIIPYTOB €T0 JINYHBIM, HO
3aKOHOM Ha HEro TakoW 00S3aHHOCTU HE BO3Jaraercs. 3J€Ch MOXKET ChIrpaTh POJIb
TaKoro (pakTopa Kak MpoAOJKUTEIbHOCTh Pa3/IebHOIO MPOKUBAaHUS Cynpyros. B
TO 7K€ BpEMsI IMEET 3HaUE€HUE CTOMMOCTh MPUOOPETEHHOr0 UMyIlecTBa. B 1ro6omM
cily4ae, Kaxjas CIOpHas CHUTyallusi WHIUBUIyallbHA M OLICHUBAETCA CYIOM
VH/IMBHUIYaJIbHO U PEIICHNE BEBIHOCUTCS 10 BHYTPEHHEMY YOCKICHUIO CYAbH.

K wuHBIM 0O0CTOSITENBCTBAM, SBJISIOIIMMCS OCHOBAaHUEM ISl YBEIUYCHUS
JIOJIA OJIHOTO W3 CYINPYrOB MO>XHO OTHECTH, HAPUMEP, HE3HAUMUTEIbHAS JOJIA
CyIpyra.

Takas cuTyanuss BO3MOXKHa €ClId KBapTUpa OblUIa TMOJEICHA MEXIY
CyNpyramM HpOINOPILMOHAIBHO BIIOKEHHBIM CPEACTBAM KaXKIbIM M3 CYIPYroB Ha
NoraieHue UMoTeKku. Eciu 107151 0IHOTO U3 CYNPYroB OKa3ajiach HE3HAYUTEIbHON
¥ 3TO MEUIAET CYIPYTy MOJb30BaThCsl KBAPTUPOU, CYAOM MOXKET OBbITh MPUHSTO
pelieHue o nepenaye KBapTUPbl B COOCTBEHHOCTh BTOPOMY CYIPYTY, MPU 3TOM C
BBIIUIATON IIEPBOMY CYIIPYT'y COOTBETCTBYIOLIEH KOMIICHCALIUH.

[locne mpekpamieHust mpaBa COBMECTHOM COOCTBEHHOCTH Ha KBapTUPY H

paszierne ee MeXay CyNpyraMu, OCHOBBIBASICh Ha Cy/I€OHOM PEIIEHUH, CYIIPYTH 10



29

COTJIAIIEHUIO C KPEIUTOPOM BHOCAT M3MEHEHUS B HUIOTEYHbIH 10roBOp. CyTh
M3MEHEHHUM 3aKJII04aeTcs B TOM, YTO COJIMJIAPHAs] OTBETCTBEHHOCTh CYNPYTOB IO
KpeauTy npeodpasyercs B JOJEBYIO OTBETCTBEHHOCTb. [lanee cynpyru HOHKHBI

OoIIa4YrMBaTh COOTBCTCTBYIOIIYIO UM 4aCThb J0JIra 110 06HSaTeHBCTBy.
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I''TABA 2. OCOBEHHOCTH PA3JIEJIA UMYIIECTBA CYIIPYI'OB-
YYACTHUKOB IOPUINUYECKUX JIMII 1 UTHANBU Y AJIBHbBIX
NPEANNPUHUMATEJIENA

2.1. Pasneﬂ HMymiecrsa, CBA3AHHOI'O ¢ YHaCTHEM CYNIPYIoB B KPECTHbAHCKOM

(pepmepckoM x03s1iicTBE) M 001IECTBE C OTPAHUYEHHON OTBETCTBEHHOCTHIO

KpecThsiackoe (hepmepckoe) X03iMCTBO MPECTaBISIET CO00M 00beAMHEHNE
rpaKJaH, CBSI3aHHBIX POJCTBOM M (WJIM) CBONCTBOM, HMEIONUX B OOImIeH
COOCTBEHHOCTH UMYIIIECTBO M COBMECTHO OCYIIECTBIISIOMINX MPOU3BOJICTBEHHYIO
U MHYIO XO3SUCTBEHHYIO JIEATEIbHOCTh (IIPOU3BOACTBO, NMEPEPadOTKY, XpaHEHHE,
TPAHCIIOPTUPOBKY UM pEAIU3alMI0  CEIbCKOXO3IMCTBEHHOW  MPOJIYKIIMH),
OCHOBAaHHYIO Ha MX JIHYHOM ydacTun.”> Takum 06pa3oM, JaHHOE OOPa3OBAHHE
ABJIIETCSI OJHON M3 (OPM SKOHOMUYECKOW JESATEIBLHOCTH OIPEICIEHHOTO KpyTra
JIUIL B CEJIbCKOXO35MCTBEHHOM MPOU3BOJICTBE.

Pazpemenue cropa o pazaene A0dU CyNpyroB-y4aCTHUKOB KPECThSIHCKOIO
(pepmepckoro)  xo3sMCTBAa  AHAJOTUYHO  TOPSIAKY — pasfena HUMYIIECTBa,
HaxoJsIIerocs B o01ei coBMecTHOM MO0 0o0Iei qos1eBoit cooctBeHHOCTH. [Ipn
TOM CYIIECTBYET CIENHalbHAasl HOpPMa, PEryJupyollas JaHHBIA BOMPOC -
OenepanbHbil 3ak0H "O KpecThIHCKOM ((epMepckom) Xo3siicTBe". OTUM Ke
3aKOHOM MPEAYCMOTPEHO, YTO YJICHAMH KPECThIHCKOTO XO3SiCTBA MOTYT OBITh U
CyNpyTH.

CornacHo 3aKOHY UMYILECTBO (DEepMEpPCKOro XO35HUCTBA MPUHAIJICKUT €ro
y4aCTHHKaM Ha TIPaBe COBMECTHOW COOCTBEHHOCTH, €CJIM COTJIAIICHHEM MEXIY
HUMHU HE YCTAHOBJIEHO MHOE. YCTaHOBJICHHME JOJEBOIO peXUMa COOCTBEHHOCTH
YYaCTHUKOB  (PepMepCKOro  XO3sIMCTBa  MPOUCXOJUT TYyTEM  3aKJIHOYCHUS

corjamieHus Mexay HuMU. Kaxneiii ydacTHHK (epMepcKkoro Xo3siicTBa

% MenepanbHblii 3akoH ot 11.06.2003 N 74-D3 (pex. ot 23.06.2014) "O kpectbsiHckoM ((hepmepckom) xo3siicTae"
/I URL: http://www.consultant.ru/document/cons_doc_LAW_42662/ (nata obpaienus: 11.04.19).
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MOJIB3YEeTCd HUMYIIECTBOM B  IIPOLECCE XO3SWCTBEHHOM JIESATEIBHOCTH B
COOTBETCTBHH CO CBOMMHU TPYJOBBIMU 00S3aHHOCTSIMH.
B ®enepanbHOM 3aKOHE COJEPIKUTCS IEPEUCHb BO3MOXKHOIO MMYIIECTBA
dbepMepCcKOTo X035HCTRA:
1. 3eMenbHBINA yYACTOK,;
. X035IMCTBEHHBIEC U UHBIEC TTIOCTPOUKH;

. MennopaTuBHBIE U NHBIE COOPYKEHNS;

2
3
4. IIpoyKTUBHBIN U pabOUYUi CKOT, MTHIIA;
5. CenbCcKOX034CTBEHHAs] TEXHUKA U 000PY/I0BAHHUE;

6. TpancriopTHbIE CPENCTBA;

7. luBeHTaph;

8. Ilpomykuusi U OXOJbI, MOJYYEHHBIE B MPOIECCE MOJIH30BAHUS 3TUM
UMYIIECTBOM H JIp.

Takum 00pa3oM, mepedyeHb HMYIIECTBA, KOTOPOE MOKET MPUHAIJIECKATDH
dhepMepcKoMy XO3SICTBY HE SIBJISIETCS UCUEPITBIBAIOIIUM.

B cooTBercTBUM C JEHCTBYIOIIMM 3aKOHOAATEIBCTBOM M Ha OCHOBAHUU
MPUHLNNA PaBEHCTBA JOJIEM MpU pasjelie MMYLIECTBa CYNPYrOB-y4YaCTHUKOB
(dhepMepcKoro Xo3sMcTBa UX JIOJIM MPU3HAIOTCS PAaBHBIMU U JIeNsATCsS mopoBHY. Ho
y4acTHE B XO3SAUCTBE TOJBKO JIByX YYaCTHUKOB — CYIPYTOB SIBIISIETCSI PEAKOCTHIO,
yaiie BCEero IMOMHMO HHUX B (EepMEpPCKOM XO3SiMCTBE pabOTalOT U Jpyrue
POJICTBEHHHKH (JCTH, POJIUTENH, OpaThsl, CECTPHI U T.1I.).

Ecnu mocne pazgena umyiecTBa Cynpyra OyayT TMPOJOJDKATh 3aHUMATHCS
CEIIbCKOXO3SIMICTBEHHOM  JICSITEILHOCThIO, TO OTO Majo TOBIUAECT Ha
GbyHKIIMOHUPOBaHUE caMoro xo3sicTBa. [locie pasBojma Cymnpyrd mepecTaroT
CUMTAThCA CEMbEH M WX POJCTBEHHBIC OTHOILICHMS MPEKpallaloTcs, a JaHHOE
o0cTOoATENbCTBO TIpoTHBOpeunT DenepanbHOMY 3akOHY «O  KPECThIHCKOM
(bepMepckoM) XO3SHCTBE», B KOTOPOM YETKO ompenensercs: YieHamu
dbepMepcKoro Xo3siicTBa MOTYT OBITh: CYNPYTH, UX POJAMUTENIH, IETH, OpaThs,
CECTpBI, BHYKH, a TAKKE JCAYIIKA U 0a0yIIKHA KaXXJI0TO U3 CYIPYroB, HO He Oojee

yeM u3 Tpex cemei. Jletw, BHyKH, OpaThsi M CECTpPhl UJICHOB (HEPMEPCKOTO
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XO035MCTBAa MOTYT OBITh NPHUHATHI B 4JieHbl (EpPMEPCKOTO XO35HUCTBa IO
JOCTIKCHHH MMM BO3PACTa MIECTHAAIATH TeT.”> B TO ke BpeMst 3aKOH IT03BOISICT
ObITh YYACTHUKOM XO3SIMCTBa TpakgaHaMm, HE COCTOSAIIMM B POJCTBE C IJIaBOM
dbepmepckoro xo3siicTa (.2 m.2 ct.3).

Ecnu xe omuH w3 CynpyroB 3axo4eT BBIMTHM M3 COCTaBa YYAaCTHHKOB
dbepMepcKoro Xo3scTBa MOJIyYUTh CBOIO JOJI0 B HAType OH He cMmoxkeT. Cymnpyr,
HE  JKEJIAIHUM B JaJbHEMIIEM  3aHUMATBCS  CEIIbCKOXO3SIMCTBEHHOU
JEATENIbBHOCThI0, HWMEET TMPaBO TOJBKO HA  JCHEKHYIO  KOMIICHCALUIO
COOTBETCTBYIOIIYIO €ro J0JU B X03siiicTBe. (COOTBETCTBEHHO, €CIU MMYIIIECTBO
MPUHAJICKUT y4YaCTHUKaAM Ha IIpaB€ COBMECTHOM COOCTBEHHOCTH, TO JOJIs
CyNpyra, BBIOBIBAIONIETO W3 XO34MCTBa, OyAET paBHATHCS JOJIU KaKIOTO
y4acTHUKa (HepMepCcKOro Xo3siiicTBa. Eciu uMyIiecTBO NpUHAICKUAT YYaCTHUKAM
Ha MpaBe J10Je€BOM COOCTBEHHOCTH, JIOJISI CYNpyra, BhIOBIBAIOIIETO M3 XO3SICTBA,
MOXXET OBITh TOpa3l0 MeHble Wik Ooibiie. JloruuHo, 4To YeM OoJiblle
YYaCTHUKOB COCTOUT B KPECThIHCKOM ((hepMEpPCKOM) XO3SIICTBE, TEM MEHbIIIE
JIOJIS1 1 CyMMa JE€HEKHOM KOMIIEHCAIMU Ka)A0r0 U3 HUX.

Ecnu cympyr, BbiObIBarommii u3 (epMepckoro Xo3sWCTBa, SBISUICS €ro0
IJIaBOM, OCTaBIIMECS YYaCTHUKU BBIOMPAIOT HOBOrO IJaBy (epMepCcKoro
X03MCTBa 110 B3aUMHOMY coriacuio (1.1 cT.16).

He Bcerma umyiiecTBO, KOTOPHIM TMOJB3YIOTCS YYaCTHUKH XO35MCTBa B
MPOIIECCE CEITBCKOXO3SMCTBEHHON JIESITEIIbHOCTH, HAXOAUTCS B COOCTBEHHOCTH
ATOr0 X035KCcTBAa. MIMyIEecTBO MOXXET MPHUHAAJIEkKATh HA TMpaBe COOCTBEHHOCTH
OJIHOMY W3 CYNPYTroB, APYTUM YYaCTHHUKAM XO03SMCTBA, HAXOJAUTHCS B ApECHJIC U T.]I.
Ecnmu kakoe nmub0 MMyIIECTBO MPUHAJICKUT CYNPYTy HA TMpaBe COOCTBEHHOCTH,
OHO TMOJJICKUT pa3aeiny MEXIy CyIpyraMy B PaBHBIX JTOJISX.

Kak yxe ObUIO cKa3aHO paHee, HMYIIECTBO, KOTOPOE HEBO3MOXKHO
pa3lenuTh B HAType, MepeaeTcss B COOCTBEHHOCTh OJHOMY W3 CYMNPYTOB C

BBIIJIATOW JEHEKHOW KOMIICHCAIlMM BTOPOMY Cympyry. Tak ke Tpu pasjaene

26CDezLepam,HI,Iﬁ 3akon 0T 11.06.2003 N 74-D3 (pex. ot 23.06.2014) "O kpectbsirckoM (pepmepckom) xo3siiictae" //
URL: http://www.consultant.ru/document/cons_doc_LAW_42662/ (nata o6pamenus: 11.04.19).
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UMYIIIECTBA CYAY CJENYyeT YYHUTBIBaTh TO, 4YTO CYNPYry, KOTOpBIA Oyner
MIPOJI0JDKATh 3aHUMATHCS (PEPMEPCKUM XO3SHCTBOM, MOKET TIOTPEOOBAThH CIIOPHOE
MMYIIECTBO ISl OCYIECTBIECHUSI UM 3TOH JeaTebHOCTH. B 3TOM ciydae cynom
MOXET OBITh MPUCYXKJCHO MPABO HA ATO UMYILIECTBO 3a CYHPYroM-y4aCTHUKOM
X035CTBA, a CYNPYT, BEIOBIBAIOIINIA M3 HEr0, Oy/IeT TOBOJIBCTBOBATHCS ACHE)KHBIM
BO3MEIIIEHUEM €TO JIOJIU B 3TOM UMYIIIECTBE.

Ecnmu ygacTHUKamM#u KpecThsHCKOTO ((hepMEpPCKOTO) XO3SMCTBA SIBIISUIHCH
TOJIBKO CYIPYTH W TOCJE pasjiajla B OTHOLIEHUSAX OHH HE XOTAT MPOIOJIKATh
3aHUMATBCSl  CEJIbCKOXO3AWCTBEHHOM  JIESITEIBbHOCTBIO, B  COOTBETCTBUM C
MOPSIAKOM, YCTAHOBJICHHBIM 3aKOHOM (epMepcKkoe XO3SIICTBO MOXKET ObITh
npekpainiero (mm.l m.1 cr.21). Torga umyiiecTBo GpepMepcKkoro xo3siicTBa Oyne
pacrpeniensiTbesl MEXIYy CylnpyramMd B COOTBETCTBHM C  IOJIOKEHHUSIMU
['paxxmanckoro konekca Poccniickon @enepanun.

OO01IecTBO C OrpaHMYEHHOW OTBETCTBEHHOCTBHIO — JTO XO3SMCTBEHHOE
OOIIECTBO, YYACTHUKA KOTOPOrO HE OTBEYAIOT MO €ro 00s3aTesbCTBaM, a HECYT
pUCK YOBITKOB, CBSA3aHHBIX C JIEATEIBHOCTHIO ATOrO OOIIECTBA, B Mpejenax
CTOMMOCTH MPHUHAJIEKAIIUX UM J10JIeil B ycTaBHOM KanuTane. CornacHo cT.14 @3
«O0 oOmecTBax € OrpaHUYEHHOM OTBETCTBEHHOCTBHIO» YCTaBHBIM KanuTajl
OOIIIECTBAa COCTABISICTCS W3 HOMHUHAJIBLHOM CTOMMOCTH JIOJIEM €ro y4aCTHHUKOB.
2'Takue monu B YCTAaBHOM KaIllUTaJIe OOIIECTBA MPEICTABISIIOT COOO0N KOMILIEKC
mpaB, KOTOpbIe TIpHoOpeTaeT JMII0, BHOCAIIEE CBOM BKJIQJA B YCTaBHOMU
kamutan.Cormacao cr.128 T'K P® mpaBo TpeboBaHus ydacTHMKAa O BBITUIATE
CTOMMOCTH €0 J0JIY MpH Bhixoze u3 OO0uiecTBa, mpoaxe J0JIu U APYTUX CASTKaxX
OTHOCHUTCSI K MMYIIECTBEHHBIM IIpaBaM, COOTBETCTBEHHO IMOJMNAJaeT IO/
onpejeneHre umyniectsa. I3 3Toro cieayer, 4TO MpPaBO Ha JOJI0 B YCTAaBHOM
KamuTajge oO0IiecTBa € OrPaHUYCHHOW OTBETCTBEHHOCTBIO MOXKET SBISTHCA

MIPEAMETOM CITOpa MPH pas3zesie 00IIero UMyIIeCTBa CyPYTOB.

" Penepansupii 3akon or 08.02.1998 N 14-®3 (pex. or 23.04.2018) "O6 obmecTBaX C OrpaHMYEHHOH
otBerctBenHocThiO" // URL: http://www.consultant.ru/document/cons_doc_LAW_17819/ (mata oOpaieHust:
12.04.19).
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Hons B ycraBHoMm Kanutage OOQO sBAsS€TCS COBMECTHO HAXHUTHIM
UMYIIECTBOM, €CIIM OHa OblJla OCHOBaHa B Mepuoj Opaka M mpuoOpeTeHa 3a cuer
o0IIUX JI0XOJ0B, HE3aBUCUMO OT TOTO, Ha KOTO U3 CYNIPYroB oHa o(opmIIeHA.

COOTBETCTBEHHO pa3/ieily MEXy CYNpyraMu He TOJJICKHUT:

1. ITan u nonu, npuoOpEeTEHHBIE CYTIPYTOM JI0 OpaKa;

2. ITan, mogapeHHbIe CYNPYTy B IEpHOJ Opaka;

He moanexar pasneny, B TOM 4YMCIE, TOJIM, KOTOPbIE CO BPEMEHEM ObLIU
yBEJIMYEHbl 0€3 JOMOJIHUTENbHBIX (PUHAHCOBBIX BIIOXKEHH BTOPOro CYIpyra.
Hampumep, myrem pacripenenenus Mexay ydactHukamMu OOQO 1071 BBIIIEIIIETO
u3 OOmectBa ydacTHuka. Ecmum ke 1ons Obila  yBenmWYeHa 3a  CUET
JOTIOJTHUTENIBHBIX BJIOKEHHUM B YCTAaBHOM KamUTall IPYTUM CYIIPYTOM, pa3fen 3Ton
nomu OyJeT TPOU3BOIAUTHCS B TOM YacTH JEHEKHOM MAacChl, KOTOpas Oblia UM
OIJIaueHa.

Kax u pasznen mo0oro apyroro umyiiecTsa cynpyros, pasaen goiu B OO0
MOKET OBITh MPOM3BEJCH KaK MO COTJAIICHUI0O MEXAYy CYNpyram, Tak U B
cyneoHoMm mnopsiike. CornamieHue O paszzesie MoMoraeT M30exaTb BO3MOXKHBIX
mpo0JIeM U JIMIIHUX CYACOHBIX M3ICPKEK, a TAKKE COIKOHOMHTH BPEMS U HEPBBI
cympyroB. Paszmen pgonam myTeM 3akIIOYEHHS COTJIAIIEHHWS B  OCHOBHOM
3aKJTF0YAETCs CYNPyraMu C IEIbI0 COXPAHUTh CTAOMIIbHYIO pa0OTy OpraHu3aIii u
HE HaBpeAUTh OU3HECY.

[Ipy HEBO3MOXXHOCTH pEIICHUsI JAHHOTO BOIPOCA MUPHBIM ITyTeM, pa3zell
TAKOro BHAA HUMYyIIECTBAa OyIeT MNPOU3BOAUTHCA B CyIAeOHOM TMOpsIKE B
COOTBETCTBHUH C JCHCTBYIOIINM 3aKOHOIATEIHCTBOM.

B 3akone He 3akperuisieTcs eQUHBIA JUIsl BCeX crocold pasziena OusHeca.
[TomoOHEII BOIIPOC pemiaeTcsl CyAOM B WHAMBHIYAILHOM MOPSIAKE C YUETOM BCEX
BKHBIX IS JieJ1a 0OCTOSITEILCTB U CHEIU(DPUIECKUX OCOOCHHOCTEH.

[lepBBli BapuaHT pa3pelieHUss cropa o pazgene aonu B OOiiecTse
3aKJII0YaeTcsl B Tepefade MNpaB Ha O OJHOMY W3 CYNPYroB C BBITIJIATON
BTOPOMY JI€HEXKHOW KoMIleHcauuu. JlaHHbI BapuaHT OyAeT akTyaJbHBIM, €CIU

Y4aCTHHUKOM O6IHCCTBa C OFpaHquHHOﬁ OTBCTCTBCHHOCTBIO SABJIIACTCA TOJIBKO
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olvH u3 cynpyroB. [1ogo0OHBIN croco0 BhIX0/AA M3 CHOPHOW CUTyalluu MO3BOJIUAT
Cynpyry TMpoAOJKAaTh 3aHUMAThCS MPEANPUHUMATEIBLCKON  JEATEIbHOCTHIO.
Bropomy cymnpyry, mis kotoporo ydactue B OOO He sBIs€TCS NPUOPUTETHBIM,
ynoOHee Oy/eT MoIyduTh KOMIICHCAITUIO, KOTOpas MOXKET OBITh KaK B JACHEKHOU
dbopme, Tak ¥ B (GOpME COBMECTHO HAXKUTOTO HMYIIECTBA, COOTBETCTBYIOIIEH
CTOMMOCTH ITOJIOBUHBI MOJIOKEHHOM J0JIM B YCTABHOM KaIlUTaJIE.

Ecnu y cympyra-yyactHuka OOuiecTBa HET MaTepHalbHON BO3MOKHOCTHU
BO3MECTUTh BTOPOMY CYIPYTY €ro JOJII0, OH MOET BBIKYIUTb €ro JIO0JII0
nocteneHHo. Bo wu30exaHue HeI0OpPOCOBECTHOTO TMOBEACHUS KaXJAO0ro U3
CYNpPYTOB 11€JIECO00Pa3HO 3aKII0YEHNE HOTapUaIbHO 3aBEPEHHOI0 JOTOBOpa JIMOO
MHPOBOI'O COTJIAIICHUS B CYE.

Kak mpoucxomut pazaen, eciid Cynpyr BO3pa)kaeT MPOTUB MOJIYyYEHUs
KOMIICHCAlIUM M KEJaeT CTaTh IOJHOMPABHBIM YYaCTHUKOM oOOIlecTBa C
OTPAaHUYEHHOW OTBETCTBEHHOCTHIO? Paznmen monm B yctaBHoM kanutaie OOO
SIBJISIETCS HEMPOCTHIM, MTOCKOJIbKY 3a4aCTyIO JJIsi CTAHOBJICHUS HOBBIM YUYaCTHUKOM
OOOQ BToporo cynpyra HeE0OXOIUMO COTJIACHE OCTAJIbHBIX YIaCTHUKOB OOIIECTRA,
€CJIM MHOE HE yCTaHOBJIEHO ycTtaBoM (cT.12).Cornacue cympyra B JaHHOM CiTydae
He TpeOyeTcs, Tak Kak ero JoJis MOJJICKHUT pasfenay B cylneOHOM mopsizke. B
CBSI3U C 3TUM OOJIBIIMHCTBO CIIOPOB O pasjielie TAKOTO UMYIIIECTBA 3aKaHUYMBACTCS
BBITJIATOM CTOMMOCTH NPUCYKICHHOW noiu. [Ipm onpeneneHun CTOMMOCTH A0
Cyly HEOOXOJMMO HCXOJHWTh M3 PhIHOUHOM crommoctH jaoiu B OOO. Ecou xe
yugactHukyn OOIecTBa gaid corjacMe Ha BCTYIUIEHHWE CYIpyra B COCTaB
yUpEIUTENICH, COBMECTHAsI J0JII B COOTBETCTBUM C JEHCTBYIOIIUM TPaKIaHCKUM
3aKOHOAATEIbCTBOM JIETTUTCS MIOPOBHY.

[Ipu paspene oA B yCTAaBHOM KamuTajle€ CyJAd MOXET OTCTyNaTh OT
NpUHLIMINA  paBeHCTBa  gosied.  Hampumep, wucxoas U3 HMHTEPECOB
HECOBEPIIICHHOJETHUX JeTe. JlaHHoe oO0CTOATEeNbCTBO MOXKET IOBIUATH Ha
pazaesn 10 TPy HATMYUH CJICTYIOIIUX 00CTOSITEIhCTB:

1. Hamname y cynpyroB HECOBEPIIIEHHOJIETHETO PEOCHKA;

2. lIpoxxuBanue peOCHKA C OJJHUM U3 POJIUTETICH;
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3. OOCTOsTeNbCTBA, CBHUIETENBCTBYIOIIME O HEOOXOJUMOCTH y4eTa
MHTEPECOB PEOCHKA;

4. 3asBIEHHOE B CyJ] X0/IaTaliCTBO, CBA3aHHOE C Pa3JeIOM UMYIIECTBA.

OTcTyruieHne OT IPUHLKIIA PABEHCTBA J10JIEH BO3MOXKHO TAKXKE €CIIM OJHUM
U3 CYNpPYTOB B JOJIIO OBUIH BIOXKEHBI €r0 JUYHBIE CPEJICTBA, KOTOPbIE MPU3HAIOTCS
TaKOBBIMH B COOTBETCTBUU €O cT.36 CemeitHoro kogekca PO.

Kak yxe ObU10 cka3aHO paHee, TUYHBIMHU CPEICTBAMU CYIpyra MpHU3HAIOTCS
CpeAcTBa, MpUHAIekKAIINE eMy 10 3aKiIoueHus] Opaka, MOJy4YeHHbIE B Jap, IO
HacJeICTBY 100 10 0€3B03ME3JHOM CIIENKE B IEpUOJL Opaka.

Cy1iecTByeT Takol BapuaHT pa3pelleHus Cropa o pasjiene J0JI1 B yCTaBHOM
karnutane OOO, kak mpojaxa JOJAM U pa3iell BBIPYYEHHBIX CPEACTB MEXKIY
cynpyramu. [lons peanusyeTcst B MOJIb3Y HOCTOPOHHETO JIMIa, & HE KOrO-TO U3
cynpyroB. Cienyer 3aMeTHTb, YTO APYrHe YYaCTHUKU OOIIECTBA C OrpaHHMYEHHON
OTBETCTBEHHOCTHIO 00JIaZal0T MPaBOM MPEUMYLIECTBEHHOM MOKYIKH. ITO
O3HAuaeT, YTO CYNPYTH CHadaja JOJDKHBI MPEIJIOKUTHh BBIKYIIUTH HX JIOJIO
yuacTHuKkaM OOI1ecTBa, U TOJBKO B ClIy4yae OTKa3a MpojaBaTh €€ NOCTOPOHHEMY
JMILY, KOTOpBIM HE SIBISIETCS Y4acTHMKOM oOiectBa. Ecnu mpeumyiecTBeHHOE
paBO TMOKYNKH YYaCTHUKOB o0OmecTBa OyIeT HApyIIeHO, YYaCTHHKH MOTYT
IpU3HATh HEIEUCTBUTEIBHBIM JOTOBOP MPOAAKU 3TOU J10JIM B CyA€OHOM HOpPSIKE.
Ecnu Takast cuTyarusi mporM30MAeT OISl BEPHETCS B COOCTBEHHOCTh CYNpPYyToB, a
MOKYTIaTEeNI0 MPUIETCS BEPHYTH JEHBIU.

Choenke MmO OTYYXKICHHIO JOJIM MOXET IMpealIecTBOBaTh CcOoOpaHue
yuacTHUKOB OOI1ecTBa, €Ciu 3T0 MPEeayCMOTPEeHO ero yctaBoM. CorjiacoBaHHOE
BHECEHHE W3MEHEHUH B  yUpEIUTENbHBIE JOKYMEHTHl  JIOJDKHBI  OBITH
3aperuCTPUPOBAHBI B HAJIOTOBOM OpTaHe.

Pazmen pmomm B ycTaBHOM KamuTtaje oOIIeCTBA C  OTPaHUYCHHOM
OTBETCTBEHHOCTHIO MOXET OBITh MPOU3BEAEH HE TOJIBKO 110 MHUIIMATUBE CYPYTOB.
CrnemyeT MOMHUTH O TAKUX CTOPOHAX B MPABOBBIX OTHOIICHUIX KaK KPEIUTOP.

Kpeaurop umeer mpaBo Ha oOpallieHHe B3bICKAHUS TOJU WM YacTU JIOJIU

ydacTHUKa 00IecTBa B ycTaBHOM Kamutane obmectsa. CornacHo cT.25 @3 «O06
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OOIIECTBaX C OrPAHMYEHHOM OTBETCTBEHHOCTHIO» OOpalieHUe IO TPeOOBAHUIO
KPEAUTOPOB B3BICKAHUS HA JOJI0 HIJIM YacTh JOJM Yy4YacTHHKA OOIecTBa B
YCTaBHOM KamuTayie OOLIECTBA M0 €ro J0JiraM JOMYCKAaeTCsl TOJIbKO Ha OCHOBAaHUU
pelIeHus cyAa NPy HEJAOCTATOYHOCTH JJISl OKPBITUS J0JITOB APYroro NMyIIECTBa
ydacTHHKa oOmecTsa (1.1 ¢1.25). O Hanuuuu y cynpyroB B COOCTBEHHOCTH JIOJIU B
YCTaBHOM KaruTaje OOIlIecTBa ¢ OTPAaHUYEHHOM OTBETCTBEHHOCTHIO KPEIUTOP
Y3HAET MyTeM 3arpoca B EMUHBINA rOCy1apCTBEHHBIN PEECTP HEABUKUMOCTH.

[Tpu oOpaieHun B3bickaHus Ha om0 ydyactHuka OOO kpeautopy cieayer
BBUSICHUTh  XBaTUT JM CTOMMOCTM  JIOJM JUISl  TIOKPBITHS ~ MMEIOLIEHCS
3aJI0JKEHHOCTH.

OOpamieHnne B3bICKaHHS Ha JOJI0 B YCTaBHOM KamuTaje oO0IecTBa
MPOUCXOJUT MO MPUUMHE UTHOPUPOBAHMS CYNPYTroM (Cympyramu) oOs3aTeNnbCTBa
no oruiate gosra. OCHOBaHWEM il OOpalleHHs] B3bICKAHMS JTOJIM B YCTaBHOM
kanutaize OOO, B coorBercTtBUM C [lnmenymom BepxoBHoro cyma P® Ne50,
SBJISIETCA OTCYTCTBUE JMOO HEIOCTAaTOYHOCTh y Cymnpyra (CympyroB) HHOTO
MMyIeCTBa ISl BO3BpaTa Kpeaurtopy moira (i.63).*® BsbickaTemb, TO ecTb
KpEAUTOp, BIpPaBe B CYJEOHOM MOpsAIKE MOTpeOOBaTh BbIIEIA JOIM OJHOTO M3
cynpyroB (1/2 wactu oT 3TOM moiu) nuOO OOOMX CYHpyroB B HaType IS
JANbHEMNIIEN ee peau3aly U MPUBJICYEHUS BBIPYYEHHBIX CPEACTB K MOTAICHUIO
3a]JI0JKEHHOCTH.

311ech Takke UMEET MECTO ObITh MPEUMYILECTBEHHOE MPaBO MOKYIKU JOJIH
OCTaJbHBIMU YYaCTHHKAMH OOIIECTBa C OrPaHUYEHHON OTBETCTBEHHOCTHIO. Kak u
B OCTaJIbHBIX CIIy4asiX, HAPYIIEHHE 3TOrO MpaBa BJIEYET OTMEHY MPOU3BEACHHBIX C
JIOJIEN TEUCTBUM.

®enepanbHbiM 3akoHOM «O0 OOO» 3aKpersieHO MOJ0KEHUE, COTJIacHO

koTopoMy OOIECTBO BNpaBe BBIJIATUTH KPEAUTOpaM JACHCTBUTEIBHYIO

% TMocranoBeHue ITnenyma Bepxosroro Cyna P® or 17.11.2015 N 50 "O npumeHeHnH cyamMH 3aKOHOJATEIbCTBA
OpH PACCMOTPEHHUH HEKOTOPBIX BOIMPOCOB, BO3HHMKAIOLUIMX B XOAE HCHONHHTENIbHOro mpomsBonctea" // URL:
http://www.consultant.ru/document/cons_doc_LAW_189010/ (nara obpamienus: 13.04.19).
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29
CTOMMOCTb JIOJIU JTMOO YacTH JOJM CYINpyra-gojDkHuKa.” Takum oOpa3zoM, AOJs
CYyNpyroB MOXET ObIThb pacrmpeeicHa MEXIy OCTaJbHBIMU Y4YaCTHUKaMU
OO6mecTBa, OIJIATUBIIMMU CTOMMOCTb CIOPHOM JOJU MPOMOPIHUOHAIBHO CBOUM

JOJIAM.

2.2. Pazgesq umymecrBa cynpyra-npeanpuaumaress (HUII)

NuauBuayanbHBI  OpeaNpUHUMATENh — 9TO  (QU3WYECKOE  JIUIIO,
OCYHIECTBIISIONIEE MPEATPUHUMATEIBCKYIO IESITEIIBHOCTh U 3apErUCTPUPOBAHHOE
B KQUECTBE TAKOBOTO B COOTBETCTBUU € 3aKOHOM (11.1 cT.23).

[Ipeanpunumarenbckasi  JEATEIBHOCTh  XapaKTEPU3YeTCs  TeM,  4YTO
OCYIICCTBIISETCS (PU3NUECKUM JIMIIOM Ha CBOM CTpax W PHUCK. Takas MesATeTbHOCTh
MOKET 3aKIIF0UaThCS B MPOJAKE TOBAPOB, OKA3aHWUHU YCIYT, BHITIOJIHEHUH PaboOT U
T.4. [7aBHOW 1enpl0  MPEANPUHUMATENIBCKOM  JCSTENBHOCTU  SIBISIETCS
CHUCTEMATHYCCKOE TOJIYICHHE NMPHUOBUTH TIOCPEACTBOM TOJIb30BAHUS UMYIIIECTBOM
U OCYIIECTBJICHUEM ONPEIEICHHBIX (QYHKIIUMN.

Y  UHIMBUAYaJTbHOTO  TPEANPUHUMATENS I OCYIIECTBIICHUS
MPEANPUHAMATEITLCKOW  IESITEIBHOCTH MOTYT HAXOJIUThCI B COOCTBEHHOCTH
MOMEIICHHS (Mara3uHbl, MAaBUIBLOHBI, TAJATKA W T.JA.), TOBAphI I pean3aluu,
TPaHCIIOPTHBIE CpEACTBA, O0OPYIOBaHWE, CBHIPbE, HMYIIECTBCHHBIC IIpaBa W
00s13aHHOCTH U Jip. B oT/inune OT I0pUANYECKHX JIUIl, KOTOPhIE MOTYT 0OPMIIATH
UMYIIECTBO Kak Ha (UpMy, TaKk U HA CBOUX YYACTHUKOB, WHIMBUIYaJTbHBIN
MPEANPUHAMATET, PETUCTPUPYET HMMYIIECTBO, KaK TPAaBWIO, HA CBOE HMS.
Hecmotpst Ha TO, uTo cymnpyr oOjagaeT CTaTycoOM WHAMBUIYAIBHOTO
MPEANPUHAMATENISA, Ha 3TO UMYIIECTBO M €ro pasfei PacipOCTPAHSIIOTCS HOPMBI
Cewmeiinoro u I'paxaanckoro kojaekcoB PO.

B cooTBercTBHM C ACHCTBYIOIIMM 3aKOHOJATEIBCTBOM, €CIH CYMPYyT ObLT

3apErucTPUPOBAaH B KAueCTBE MHJWBHUAYAIbHOTO MpPEINpUHUMATENS U MpUoOpen

® Penepansupii 3akon or 08.02.1998 N 14-®3 (pex. or 23.04.2018) "O6 obmecTBAaX C OrpaHHYCHHOH
otBerctBenHocThiO" // URL: http://www.consultant.ru/document/cons_doc_LAW_17819/ (mata oOpaieHust:
12.04.19).
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MMYILECTBO I OCYIIECTBIICHHUS NPEANPUHUMATEIBCKON JEATEIBHOCTH 10
3aKJIIOYEHUST OPHUIIHATFHOTO OpaKa, 3TO UMYIIECTBO HE MOJUICKUT pa3ieiy MExIy
CyIpyramu, HOcCKoyibKy corinacHo CK P® oTHOCHTCS K JUYHOMY HMYLIECTBY
CyNpYyTIOB.

Takoe HMMyIIECTBO MOXXHO TOJEIUTh, €CIM MEXIy Ccynpyramu Oynaer
3aKJIF0YEHO COOTBETCTBYIOIIEE COTJIAIEHUE, IIOCKOJIBKY TAKOE JKEJIaHUE CYIPYTOB
3aKOHOM H€ 3ampenieHo. MmyiiectBo cynpyra-npeanpuHuMaress, MoIy4YeHHOE B
Jap, NpU HACIENOBAaHUU U MO HMHBIM O€3BO3ME3JHBIM CHEJIKaM pas3felly He
nomtexurt (1.1 cT.36).

He mnomnexut pasneny mnpaBo TpeOOBaHHMS MO JIOTOBOpaM, KOTOpPBIE
3akmrogasich cynpyromM-UII ¢ tpereumu snmumamu. Ilpu paspenieHuM JaHHOTO
BOIIPOCA CYAbl MCXOASAT U3 TOrO, YTO BTOPOM CyHpyr, HE 3aHUMAIOLIUIICS
IPEANPUHUMATEIBCKON AESATENBHOCTBIO, HE SBJISLICS CTOPOHOM JOrOBOpA.

Pa3nen nomemieHnid, KOTOPBIMHM ITOJIB30BAJICS CyHPYI-IPEIIPUHUMATEND
JUISL  OCYILIECTBIICHHUS MPEANPUHUMATENICKOW  JESATENbHOCTH, 4Yalle BCEro
00OpayMBaeTCsl BBIJIATOW BTOPOMY CYIPYTy KOMIIEHCAUUMU. DTO OOYCIOBIIEHO
TE€M, YTO TaKHE IOMEUICHUS KaK NaBUJIbOHBI, MAJATKH, KHOCKM B CHIIy HX
KOHCTPYKTUBHON OCOOEHHOCTU pa3/eluTh HE MO3BOJSETCS BO3MOXHBIM. K TOMY
K€ 3ayeM BTOPOMY CYIPYry, HE 3aHUMAIOLIEMYCS NPEANPUHUMATEIbCKON
NesATEIbHOCThIO, TaKOe UMylecTBO? B aToM ciyuae nenecoodpasno nepeaars UI1
B COOCTBEHHOCTb TaKO€ MOMEIICHHE, a BTOPOMY CYIPYTY BBIIUIATUTH IOJIOBUHY
PBIHOYHOM €ro CTOMMOCTH.

Pazpgeny  mMexay — cympyraMd — Takke ~ MOXET  MOAJIekKaTh  €Ile
HEpPEAIN30BaHHBII TOBAp W  CKJIAJbl, KOTOpPBHIE  MCHOJB30BAINCH  JUIS
NpEeANPUHUMATENIBCKON AeSATENbHOCTU. B mpoliecce pasnena JaHHas KaTeropus
MMYIIIECTBA MOXKET OBbITh MepeAaHa Cynpyry-npeAanpuHUMaTelio, ¢ BbIIUIATON UM
COpa3MEPHOM KOMIIEHCALMU BTOPOMY Cyrpyry. ClleyeT 3aMETUTh, YTO ACHEXKHAS
KOMIIEHCAllUsI MOXKET ObITh 3aMEHEHa Iepenayeil BTOPOMY CYIPYry Apyroro
UMYIIECTBA, HAXOMSIIErocs B COBMECTHOM CTOMMOCTH, KOTOpOE IO IieHe Oyner

COOTBCTCTBOBATH HGHG)KHOﬁ KOMIICHCAllNU.
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Takue  myTd  pelmieHus  MO3BOJAT  CYIPYyry,  3aHUMArOLIEMYCs
MPEANPUHUMATEIIBCKON  JIeSITENbHOCTRI0, TPOJOKATh BECTHU OU3HEC U HE
HapyllaTh HaJIaXXCHHbBIM TEMII [IPOU3BOJICTBA.

Kakx mpomcxomutr pasmen ponroB cympyra-UIl mpu pasgene o6rmiero
umytectsa? Ilo oOmemy mnpaBuily, JOJTM CYNpPyroB MpU pa3felie MMYLIECTBa
CYIPYrOB pacHpeAcsstOTCd MEXAY HUMHU HPOHNOPLMOHAIBHO IIPUCYKICHHBIM UM
J0JISIM B 0011IeM mMytiecTBe. B cyneOHOM pa30upaTebcTBE MPUACTCS BRISICHATE U
JIOKa3bIBaTh Ha KaKWe€ HYXJbl ObUIM MOTpPAadyeHbl 3a€MHBIE JCHEXHBIE CPEICTBA.
bpun 11 OHM TOTpPAYEHBI HA NPEANPUHUMATEIBCTBO UJIU K€ HA CEMEUHBIE HYXKIbI.

Tak, pemenuem KonoMeHCKOTO TOpOJCKOTO CyZla B 4YaCTH MCKa O paszeie
JIOJITOBBIX ~ 00SI3aTENBCTB MEXAY CynpyramMu ObUIO OTKa3zaHo. B uckoBoM
3asBJICHUM MCTUIIA 3asiBUJIa TpeOOBaHUE O MPU3HAHUU JIOJITOBBIX 00S3aTENIbCTB MO
JIOTOBOPY 3aiiMa MEXIy CylnpyramMd B paBHbIX J0JsiX. OTBETYMK JaHHbBIC
TpeboBanus He npusHail. [lo ero MHEHHIO, JOJTOBBIE 00sA3aTEeNIbCTBA HE MOJICKAT
pas3aeny, MOCKOJIBKY HE OTHOCATCS K KaTeropMh COBMECTHO HAXXKUTHIX. Tak Kak
JIOTOBOD 3aiiMa ObLT 3aKJIFOUEH UCTUIICH, Oy1yUYu 3apeTUCTPUPOBAHHON B KaUECTBE
VH/IMBU1YaJIbHOTO MPEANPUHUMATES.

[Ipu oneHKe JaHHOTO OOCTOATENbCTBA CYAOM OBUIO YYTEHO, 4YTO
MPEANPUHUMATENBCKAS JEATEIIBHOCT — 3TO JESTEIbHOCTh, OCYILIECTBIIIEMAas
WHMBUAYAJIbHBIM MPEANPUHUMATETIEM Ha CBOM cTpax U puck. CyJ10M Takke ObLIOo
YCTAHOBJIEHO, 4YTO JOXOJbl OT MPEANPUHUMATEIBCKOM AEATEIIBHOCTH UCTLA,
ABJSFOLIEHCS HA TOT MOMEHT WHIAWBUAYAJIbHBIM IPEANPUHUMATEIIEM, HE
MOCTyHajdu B CEMEHHBbIH OIOKET, a 3HA4YMT, HE PACXOJI0OBAJIMCh B HHTEpecax
cembn.”’

Takum 00pazoM, AJisi BO3JIOKEHUS HA CYNPYTrOB COJIUJAPHOW OOSA3aHHOCTH
BBITIJIATHI JI0JITa BO3HUKHOBEHUE 0053aTeNIbCTBA JOJDKHO OBLIO BO3HUKHYTH IO
WHUIIMATHBE 000MX CYMPYroB B MHTEPECAX CEMbH, JTUOO JCHEKHBIE CPEJCTBA OT

ATOTO 0053aTeNbCTBA JOJKHBI ObUTH OBITh PaCX0/I0BaHbI HA CEMEIHBIC HYK/IbI.

% pemrenme Ne 2-861/2017 2-861/2017~M-592/2017 M-592/2017 ot 4 anpens 2017 r. o memy Ne 2-861/2017
KonomeHckuit ropoackoit cyn (Mockosckas obnacts) // URL: https://sudact.ru (nara obpamenus — 24.04.19).



41

B pamkax HCHOJHUTENBHOTO MPOU3BOJCTBA O B3BICKAHUM HAJIOTOBBIX
maTexen Ha umylectBo cynpyra-HIl HamoxeHne apecrta Ha OO BTOPOIO
CyIpyra HEBO3MOKHO.

Takue orpaHudeHUs ABISIOTCS HEMPABOMEPHBIMH M MOTYT MPETSTCTBOBATH
peann3alyd 3aKOHHBIX TpaB BTOporo cympyra. PenepanbHbiM 3akoHOM «O0
UCIIOJIHUTEIILHOM TPOU3BOJICTBE» TMPEIYCMOTPEHO MPaBO 3aMHTEPECOBAHHOTO
JWIla, B JaHHOM cllydae Cymnpyra, Ha oOpaileHue B Cy/ ¢ HICKOM 00 0CBOOOXKICHUN
umytiectBa ot apecra (c1.119). [TockonbKy J0JITr0BO€ 0053aTEICTBO BO3ZHUKIIO Y
Cynpyra-npeAnpUuHUMATeNis B CBA3M C BEJICHUEM WM MPEINPUHUMATEIHCKON
JeSITEIbHOCTH, O0palieHne B3bICKAHUS TI0 3TOMY 00s3aTEIbCTBY BO3MOYKHO JIUIIb
Ha JINYHOE UMYIIECTBO TOTO cyrpyra. Tak Kak B3bICKaHHWE HAJIOTOBBIX IIATEXKEH
IPOMCXOAUT HAa OCHOBAaHMM 3aKOHA, a HE JIOTOBOpa 4YacTh HWMYIIECTBA,
pUHAJIeKAIIAast BTOPOMY CYIPYTY, MOJIEKUT OCBOOOXKICHUIO OT apecTa.

[TockonbKy TMpeAnpUHUMATENbCKAS  JEATEIbHOCTh HOCHUT  PHUCKOBBIM
XapakTep, B CUITy MHOTHX (DAKTOPOB WHAMBUIYAJTBHBIN MPEITPUHAMATETH MOKET
noTrepneTb OaHKpOTCTBO. OT HECOCTOSATENBHOCTH HE 3acTpaxoBaH HHU OJUH
rpakKJIaHuH, HHAUBUAYATbHBIN MPEeITPUHIMATEb WX IOPUIUIECKOE JIUIIO.

HecocTosiTenbHOCTRIO UM OAHKPOTCTBOM CJEAYET CUUTATh, MPU3HAHHYIO
apOUTpaXXHbIM CYIOM HECHOCOOHOCTh JOJDKHHKA OTBETUTh IO CBOEMY
00513aTeNBCTBY MEPEa KPEIUTOPOM, OIUIATUTH BBIXOAHBIC TOCOOMS M OIJIaTy Tpyda
PaGOTHHUKAM M HCIIOJHHTD 00S3aHHOCTB 10 YILIATE 00S3aTeIbHBIX MIATEKEI.

He cmotps Ha TO, 9TO WHAWBUIYAJIbHBIA TMPEINPUHUMATENb SBISCTCS
bu3MYECKUM JIMIIOM, TIPU3HAKA €ro JEATEIbHOCTH BO MHOTOM CXOXH C
MpPU3HAKaAMU JCSITEIBHOCTH topuaudeckoro jauma. B @3 «O HecocToSITeNbHOCTH
(6aHKPOTCTBE)» COACPIKUTCS OTACIBHBIN MOPSIOK OAHKPOTCTBA UHIUBUYJIBHOTO
npeanpunuMmarens. CornacHo c¢r1.214 3akoHa OCHOBAaHMEM I MPU3HAHUA
Cymnpyra-mpeAnpuHUMaTesis  OaHKpOTOM  SIBJSIETCS ~ €ro  HEeCIOCOOHOCTh

YAOBJIETBOPUTH TPEOOBAHUSI KPEIUTOPOB IO JICHEKHBIM 00s3aTeNIbCTBAM U (MJIH)

3! ®enepanbHbiii 3akoH or 26.10.2002 N 127-®3 (pex. ot 27.12.2018) "O necocrostensrocTH (Gankporcerse)” (¢
u3M. u joi., Betyn. B cuny ¢ 01.01.2019) // URL: http://www.consultant.ru/document/cons_doc_LAW_39331/
(nara obpamenus: 25.04.19).
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UCIOJHUTh OOSI3aHHOCTh MO yIiaTe o0s3aTeNbHbIX IuaTexe. K cBA3aHHBIM C
O0ankporctBoM HMII OTHOHmIEHMSM TNPUMEHSAIOTCS HOPMBI O OAHKPOTCTBE
buznyeckux aui (cT.214.1).

CyMMa 3a0JDKEHHOCTH Tepes] KPeAUTOPOM JOJKHA IMPEBBIIIATH OOIILYIO
CTOMMOCTb MUMEIOIIETOCs y JOJDKHUKA UMYILECTBA, TaK K€ CPOK HEYIUIaThl J0JIra
JOJDKEH OBITh HE MEHEE TPEX MECALIEB C MOMEHTa BBICTABJICHUS TpeOOBaHUSA 00
OIUIaTE JA0JTa KPEIUTOPOM.

[Ipouenypa OaHKpPOTCTBA CTaBUT B CIOXHYIO CHUTyallUl0 HE TOJIBKO
VHIUBUYAJIBHOTO MIPEANPUHAMATENIS, HO U €T0 CyIIpyra.

B oTinMuue OT HOpUAMYECKOro UL, PUCKYIOIIErO0 IMpH IMPU3HAHUM €ro
OaHKPOTOM TOJILKO UMYILIECTBOM MPEANPUATHS, IPEANPUHUMATENb PUCKYET TaKKe
JUYHBIM HUMYIIECTBOM. [1OCKOJIBKY HMMYIIECTBO, HQXKUTOE CYNpPYraMu B IMEPUOJ
HaXOXKJeHUsl B Opake, BHE 3aBUCMMOCTH OT TOTO, Ha KOI'O OHO 3aperucTpUpOBAHO,
IPUHAJJICKUT UM Ha IIPaBe COBMECTHON COOCTBEHHOCTH, 3TO MMYILECTBO MOXKET
OBITh BKJIFOYEHO B KOHKYPCHYIO Maccy.

KonkypcHas Macca mnpezacTaBisieT CcO0OW COBOKYITHOCTb HMYILECTBA
JOJDKHHMKA, UMEIOIasiCsli HA MOMEHT MPUHATUS PEIIeHUs apOUTPaXHOro cyAa o
NPU3HAHUKA WHIWBUIYAIBHOTO MpeAanpuHumarens 6ankpotom (ct.213.25 @3 «O
HECOCTOSITENIbHOCTU (OAHKPOTCTBE)»). JlaHHOE MMYIIECTBO BBISBISETCS C LIEIBIO
NOCJIEYIOUIEH MPOAaXKK U MOKPBITHS JoJra 1o oo0si3arensetBy. [lpu cocraBienun
KOHKYPCHOI Macchl KOHKYPCHBIM YIIPaBJISIFOIIMM MOXKET ObITh HE MPOBEPEH (PaKT
TOTO, YTO MMYIIECTBO, 3aPETUCTPUPOBAHHOE HA UM JOJDKHUKA, MOXKET SIBISATHCA
COBMECTHOM COOCTBEHHOCTBIO CYNPYIOB, U BKIIOYEHO B KOHKYPCHYIO Maccy.

B stom ciydae BTOpoMy Cynpyry HEOOX0AUMO OOpaTUTHCS B CYJl C HCKOM O
pazzene o0IIero UMyIIeCcTBa CYNpyroB, BbIIENE JOJM U UCKIIOYEHUU 3TON J0JIU
U3 KOHKypcHOM wMmaccel. [lo oOmemy mnpaBuiy, O0JM CYOpyroB B OOLIEM
UMYILECTBE SBJISAIOTCS paBHbIMA. HO cieyeT Takke NOMHHUTb, YTO 3aKOHOM
peaycMaTpuBaeTCsa MpaBo OTCTYIUICHUS CyIOM OT MPUHIUIIA PABEHCTBA J0JEH B

06IJ_ICM HMYHICCTBC IIPHU HAJIMYHUU HA 3TO YBAXKUTCIIbHBIX U 3dKOHHBIX ITPUYXH.
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3AK/IIOYEHUE

Urak, pa3aen o01iero UMymiecTBa CyrnpyroB Mpou3BOIUTCS B Nepro]l Opaka
aMb0 TOCJEe €ro pacTOpKEeHMs, a TaKKe B Cllydae 3asBICHUS KPEIUTOPOM
TpeOoBaHUs O pazjiene oOLIero UMYIIEeCTBa CYNPYyroB sl 0OpalleHns B3bICKaHUs
Ha JIOJI0 OJHOTO U3 CcymnpyroB. llopsaok pasnena umyliecTBa B KaXJIOM U3 3THX
cllydaeB 00Ja/laéT CBOMMH OCOOEHHOCTSIMH, HO BCEr/la MPOU3BOAUTCS CYAOM B
COOTBETCTBHM C IEVCTBYIOIIUM 3aKOHOIATEIbCTBOM.

3aKOHOM MpPEeNyCMOTPEHO HECKOJbKO OCHOBAaHMW paszena oOwIero
MMYLIECTBA CYNPYroB. OTa MPOLEAypa MOXKET OCYIIECTBIATHCS KAaK I0 HX
COIVIAlIEHUIO, TaKk M B cyaeOHOM mopsake. Paspemenue cnopoB o pasnene
UMYILIECTBA B CYJ€OHOM MOPSAJKE MEXAY CyIpyraMu MPOUCXOAUT HA OCHOBAaHUU
IIPUHLINAIIA PABEHCTBA JOJIEH CyNPYroB, 3aKpeIuieHHBIM CeMeWHbIM KOJIeKcoM PO,
HO NPH HAJIMYMUA BECOMBIX OCHOBAHUMW, MIPEAYCMOTPEHHBIX 3aKOHOM U YKa3aHHBIX
B UCKE, CyJl MOXKET OTCTYIUTb OT ATOTO MPHUHIIUIIA.

Takum 06pazom, 4TOOBI YTO-TO MOACIUTh, TO WK HHOE UMYIIECTBO JOJKHO
OJIHOBPEMEHHO COOTBETCTBOBATH JABYM IIPU3HAKAM:

1. IlpuoGpeTeHo B nepuoj Opaka Ha oOIIUe CPECTBA;

2. He nomxHO SBIATHCS TUYHON COOCTBEHHOCTBIO OJTHOTO M3 CYNPYTOB.

DTO TaKXe KacaeTcsl U JO0JITOBbIX 00s3aTeNbCTB cynpyroB. COOTBETCTBEHHO
JUTSL pacipeiesIeHUs: MeX1y CyIpyraMu J10Jira Heo0X0JMMO CHayania J0Ka3aTh 4TO
OH SIBJISIETCS] OOIITUM.

CBouMH 0COOCHHOCTSIMU 00JIaZaeT pasziesl UMYIIECTBA, €CIH pedb HJIET O
Cynpyrax-y4acTHHKax IOpUJIAYECKUX R0701 u WHIMBUAYAJIbHBIX
NpeanpuHUMATeNaX. B pocCUICKOM mpaBe CYHIECTBYIOT CIIEHHMAIbHBIE HOPMBI,
peryJIMpYyIONIUEe BOMPOCHl JMEATCIBHOCTH FOPUIUYECKUX JIUI U WUHIAWBUIYATbHBIX
MpeAnpuHUMATENIe, a TakkKe BaKHBIE MOMEHTBI, Kacarolluecs CyIbObl HX
MMYLIECTBA MPH pa3jciie.

[TogBomst mTorm pabOTHl MOXHO CHAENATh BBIBOJA, YTO IJIsi OOECIICYCHUS

CIIpaBCAJIMBOI0O MW 3aKOHHOI'0 pasaciia MMYIICCTBA IIPpU PACCMOTPCHHUU TaKHUX
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KaTeropuii J1en1 CyJIOM JIOJDKHO TMPUHUMATBCA BO BHUMAaHUE  KaXJ0e
00CTOSTENHCTBO M MHIMBHUIYATbHBIC OCOOCHHOCTH TIOJIOKEHHUSI CTOPOH TIpoIlecca,
a TaKXe J1aBaThCsl COOTBETCTBYIOIIAS ITPABOBAs OIIEHKA.

[Ipu paszpernieHun CHOpOB CyA JOJDKEH PYKOBOACTBOBATHCS HE TOIBKO
Hopmamu CemeiiHoro, I'paxpaHckoro koaekcoB P®, HO u chelnuaIbHBIMU
HOpPMAaMH, PETYIHPYIOIIMMU BOMPOCH CBSI3AHHBIE C Pa3/iesIoOM TOTO WU HHOIO
BHJIa UMYIIIECTBA U CTaTyCOM YYaCTHUKOB Ipolecca. Tak, npu peieHnuu CrnopoB o
paszene UMYIIECTBA CYIPYroB-y4YaCTHUKOB IOPUIUYECKUX JIUII, Cy/laM CJIEIyeT He
3a0bIBaTh MPUMEHATH (PejiepalbHble 3aKOHBI, PETYIUPYIONINE JCSITEIbHOCTh TON
WM WHOW IOPUAMYECKON OpraHu3aluu, a TaKXKe YYpeAuTeIbHbIE JTOKYMEHTHI,
YCTaBbl, 3aKPEIUISIONINE OCHOBHBIE IIPABUJIA YYaCTHS B 3TUX OpTraHU3aUIX.

Takxxxe B mpouecce CyJIoM JIOJKHO MPECEKaThCs BCAKOE 3JI0yNOTpeOdieHne
MpaBaMu, HE MO3BOJISIA HEIOOPOCOBECTHRIM YYACTHUKAM HapylIaTh Yy>KHE MpaBa.
JloGpocoBecTHOE TMOBEACHHE CTOPOH IMPU PACCMOTPEHUU JEJI O pasfene
UMYIIECTBA MOXKET CHocoOCTBOBaTh OoJjiee ObICTpoMYy U d(PhEeKTUBHOMY

pa3penIeHuo cropa.
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