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BBenenue

B cooTtBercTBHM ¢ yacThio 1 ctateu 38 Koncturyunu Poccutickoit @enepanuu
(manee - Koucturyuuss P®D) «MaTepuHCTBO U AETCTBO, CEMbS HAXOASATCA TOJ
3alIUTON TOCyAapCTBa», B CBSI3M C YEM, 3aKOHOJATEJIEM CO3/JaH OTAECIbHBIN
HOPMAaTHUBHO-IIPABOBOM aKT, KACAKOUIUKNCA BOIIPOCOB O CEMEMHBIX MPABOOTHOLICHUIX
- Cemeitnniii konekce Poccuiickoit @enepanuu (nanee — CK PD).

CemMeiiHble TTPABOOTHOILICHUSI XOTS U MUMEIOT JIMYHOCTHBIA XapaKTep, OJHAKO
HE SBIJISIIOTCS YAaCTHBIMH MPABOOTHONIEHUSIMU B CIydasiX HapylUICHUsS TMpaB U
3aKOHHBIX WHTEPECOB HauOoJiee HE3alIUIICHHBIX YJICHOB CeMbU
(HECOBEPIICHHOJIETHUX JIETeH, UHBAITUIAOB, HETPYJOCIOCOOHBIX CYNPYTOB, a TaKKe
NeTel, OCTaBIINXCsl 0€3 TOMeUeHHs PoIuTeNeH ).

B cBiI3u ¢ yeM, akTyalbHOCTh TEMbl HACTOSIIEr0 JAUCCEPTALMOHHOTO
UCCJICJIOBAHUS OIPEEICTCS] MHOTOTPAHHOCTBIO COJACpKaHUS U (OPM CEeMEHHBIX
IIPAaBOOTHOIIICHUM, a TaKXe€ OCOOCHHOCTSIMHU COILMAJIBHBIX B3aMMOCBSI3EH MEXIY
CcyOBEeKTaMM 3TUX MTPABOOTHOIIECHHUH.

JlanHass Hay4HO-HCCIE0BaTEbCKas padoTa TECHO TMeperieTaeTcs ¢ APYruMu
HAy4YHO-UCCIICIOBATEIbCKUMU pabOTaMU MO YKa3aHHOW TeMe B TEOPETHYECKOM
acriekte. B mporecce HamucaHus paboThl OyIyT HCIIONIB30BaHBI HAyYHBIE TPYABI
aBTOPOB-TIPABOBEJIOB, B YAaCTH PACCMOTPEHHUS MHOT000pasHs B3TJISI0B IO BOIIPOCAM
OCOOCHHOCTEH Tpa)KJaHCKOTO CYJIOMPOM3BOJICTBA IO JIeJIaM, BBITCKAIOIIUM U3
CEMEWHBIX MPABOOTHOUICHUM, HMCIOJb30BaHbI M PACCMOTPEHBI OMPEICIICHUS HOPM
MaTEpUAIIBHOTO W MPOLIECCYabHOTO MpaBa IO TEME HCCIEAOBAHUA. Y HUKAJIIbHOCTh
paboOTBl COCTOMT B PACCMOTPEHHMH M aHAJIW3€ MPAKTUKH JUMHTPOBrpajcKoro
FOPOJACKOTO Cyla IO TPaXKIAHCKUM JI€JIaM, BBITEKAIOIMIUM M3 CEMEUHBIX
MMPaBOOTHOILLICHUH.

[TockosibKy CeMeHHBbIE TPABOOTHONICHUS HWMEKT JOCTAaTOYHO IIHPOKOE
MPABOBOE M0JIE€ CYOBEKTOB, YUYaCTBYIOIIUX B HUX, @ TAKXKE MOCTOSHHO U3MEHSIOTCS C
pa3BUTHEM OOIIECTBA W TOCYyAapCTBa CYIISCTBYIOIIUE OOIIECTBEHHBIC OTHOIICHUS,

MpEAINoiaraeTcsi, 4ro MpoOJIeMbl BBISBICHHUS MPOLECCYaIbHBIX OCOOCHHOCTEH
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BEJICHUS CyJlaMH TpaxIaHCKUX JeJd, CBSI3aHHBIX C CEMbEM aKTyallbHbl Ha
CEerOJHAIHUM JICHb.

Ha coBpemenHoM »Tamne TpeOyeTcsi MOCTOSIHHAST KOPPEKTUPOBKA U M3MEHEHUE
HOPM KaK MaTepUaJIbHOTO, TaK U MPOIECCYaTbLHOTO MpaBa Mo JaHHON KaTeropuu Jel.
Kpome Toro, mpakTuka cyaoB pa3HOOOpa3Ha Jaxe, KazaJloch Obl, MO CXOXXUM
CyleOHBIM CIIOpaM, B CBSI3M C Y€M, COBPEMEHHOE COCTOSIHUE pEIICHUs TaHHOM
Hay4HOM TmpoOsieMbl TpeOyeT MOpadOTKH CO CTOPOHBI 3aKOHOJATeNsi B YacTH
0000IIIeHNS TPAKTUKH CYJIOB MO TPAXJAHCKUM JieJiaM, BBITEKAIOIIUM U3 CEMEHHBIX, a
TAaK)K€ CBOCBPEMEHHOTO U3MEHEHMUsI HOPM TMpaBa B CBSI3M C HM3MECHEHUEM
OOIIIECTBEHHBIX OTHONIIEHUH CO CTOPOHBI 3aKOHOJATENIbHBIX OpraHoB. Takum
oOpa3oMm, TemMaTMKa  HAy4YHOrO  HCCJIeJOBaHUA  TpeOyeT  JajbHEHIIEero
3aKOHOIATEIHHOTO PETYJIUPOBAHUS.

OOBEKTOM HCCIIeIOBaHUS BBICTYIIAIOT OOIIECTBEHHBIC OTHOIICHUS, CBSI3aHHbBIC
C OCOOCHHOCTSMHU TPAXKIAHCKOTO CYJIONPOU3BOJCTBA MO JI€JIaM, BBITCKAIOIINM U3
CEMEUHBIX TPABOOTHOIIICHUN.

[IpenmeToM  wuccienoBaHus ~ CIOy>KaT  HOPMAaTHMBHO-TIpaBoBas  0Oasa,
peryiupyomas  ceMeilHble  MPAaBOOTHOIIEHHUS, TMPAKTUYECKHE  OCOOEHHOCTU
CyneOHOro Bo30YX ACHHs, MOATOTOBKY, BEACHUS U Pa3pelleHus TPaKJaHCKOTo Jiena,
BBITEKAIOIIETO0 M3 CEMEWHBIX MPABOOTHOIICHUH, a Takke CyaeOHas MpakTUKa TI0
OTJIEIBHBIM KATETOPHSM J€JI, BHITEKAIOMIUM U3 CEMEHHBIX.

llens wuccnenoBaHWs COCTOMT B HM3YYEHUHM OCOOCHHOCTEH TPa)IaHCKOTO
CYJIOTIPOM3BO/JICTBA TI0 JIeJIaM, BHITEKAIOIIUM M3 CEMEHHBIX TPABOOTHOIICHUM.

3ajaun MCCIEeIOBAHUS COCTOSIT B BOBMOXKHOCTH:

- U3YYUTH TIOHITHE U OCOOCHHOCTH CEMEHUHBIX TPAaBOOTHOIICHUH;

- IaTh XapaKTePUCTUKY U OMPEJICICHIE CEMEHHO-TIPABOBOTO CIIOPA;

- KJTacCU(PUITMPOBATH BUJIBI TPAKTAHCKUX JIETI, CBI3AHHBIX C CEMEHHBIMU
MPaBOOTHONIICHHUSIMU;

- paccMOTpeTh OCOOEHHOCTH BO3OYXKICHHS B Cylne TPaXTAHCKUX e,

BO3HHMKAIOIIUX U3 CEMEUHBIX MTPABOOTHOIICHUI;



- UCCIJIEIOBATh MOPSAOK MOATrOTOBKA JieNia K CyieOHOMY pa30UpaTenbCTBY MO
paccMaTpuBaEMOU KaTErOpyu JE;

- BBISIBUTH OCOOEHHOCTH TPaXKJAHCKOTO CyJIeOHOro pa3OuparenbcTBa MO
JeJ1aM, BOSHUKAIOIUX U3 CEMEHHBIX ITPAaBOOTHOLLICHUM;

- OINpeAeNUTh OCOOEHHOCTH TPa)X)JTAHCKOTO CYAONPOU3BOACTBO MO JAeiiaM,
CBA3aHHBIM C 3alMTONM MAaTEpUHCTBA, OTLIOBCTBA M JIETCTBA, a TAKXKE IO JEJIaM,
CBA3aHHBIX C YCBIHOBJICHHEM U yJIOYEPEHUEM JETEH.

'mnote3a wucciieoBaHMUS 3aKIOYAETCSl BO B3aUMOCBSI3HM MHOKECTBEHHOCTHU
O0COOEHHOCTEW TpakIaHCKUX JIeJ, BBITEKAIOIIMX U3 CEeMEWHBIX MPaBOOTHOILIEHUN C
OOJBIIMM MHOT00Opa3ueM CyObEKTOB CEMEWHBIX OTHOIIECHUM, MOCKOIBbKY 3a4acTyIO
pa3HoOrjacus M CHOpPhl BO3HUKAIOT MEXIY OJM3KMMU POJCTBEHHUKAMU, KOTOpPHIE
CBSI3aHBI MEXIy COOOM HE TOJBKO OOIIECTBEHHBIMU OTHOIICHUSMHU, HO M HUMEIOT
0CO0YI0 TICUXOJIOTUYECKYIO CBS3b.

Heo0xonumo 0xunath, 4To pa3BUTHE OOLIECTBA M TOCYAApCTBA, BIUSAIOT Ha
chepy ceMeHHON MONUTUKKM M CEMEWHBIX MPABOOTHOIIECHUM, YTO MOCIOCOOCTBYET
KOPPEKTHUPOBKE CYACOHON MPAKTUKH 1O JAHHOW KaTeropuu Jedl.

Teopernueckass 3HAYUMOCTb MCCIIEIOBAHUS 3aKIIOYAETCS B BO3MOYKHOCTHU
JETAIBHOTO PACCMOTPEHUSI OCOOEHHOCTEH CyIONMpPOM3BOJCTBA IO TPakKIAHCKUM
7enaM, CBSI3aHHBIM C CEMEHHBIMU IPAaBOOTHOLICHUSIMHU, ONPEACICHUU MOHATUM
CEMEHMHOr0 CIopa, CeMEHHBIX ITPAaBOOTHOIICHUH U X OCOOCHHOCTEH MO0 OTHOIICHUIO
K TOXICCTBEHHBIM, aHAJIN3€ MPAKTHUKU CYJIOB II0 HamOoJee COIMaIbHO 3HAYUMBIM
KaTEropusiM TPAXKIAHCKUX JEJ, CBSI3aHHBIM C CEMEWHBIMU MPABOOTHOIICHUSAMU
(3amuTa MaTepUHCTBA, OTLIOBCTBA, IETCTBA, JI€JI [10 YCHIHOBIICHUIO JETEN).

[IpakTrueckass 3HAYMMOCTb HCCIEAOBAHUS COCTOMT B  BO3MOXKHOCTH
ONPEAEIEHUS] JTOCTATOYHOCTH YCTAHOBJIEHHBIX 3aKOHOAATEJIEM IPOLIECCYaTbHBIX
HOPM IIO0 BONPOCaM TPaXAAHCKOTO CYAOIPOM3BOJACTBA, IO JAENaM, CBSI3aHHBIM C
CEMEMHBIMH NPAaBOOTHOLICHUSIMM, a TaKX€ B BO3MOXXHOCTH IPUMEHEHHUS
MOJIYYEHHBIX B XOJI€ MCCJIEIOBAHUS PE3YIbTATOB B JAasibHENIIEH MpodeccunoHanbHOMI

ACATCIIbHOCTH.



AnpoOanus M BHEIpPEHUE PE3yJIbTaTOB pabdOThl BEJIUCh B TEYEHHE BCETrO
ucciaenoBaHus. Ero pe3ynpTarsl OTpaXEHbl B BHJE CTATbU B HAY4YHOM XXypHAJIE
«Crynenueckuit dopym» Ne 38(305) nHa Temy: «OCOOEHHOCTH CEMEMHBIX
MPaBOOTHOIICHUM W BBITEKAIOUIMX M3 HHUX CYIeOHBIX crmopoB». JlaHHas craThs
MOCJIY’)KHJIa OCHOBAaHHMEM [JIsl HANMCAHWsS padOThl, SBUJIACh HAYYHBIM 3a/I€JIOM I10
TEMATHUKE UCCIIEOBAHUS.

HopmatuBHO-nipaBoByt0o 0a3y HacTosled HaydHOH padOThl COCTaBWIIM:
Koncturyuus Poccutickoit ®enepanuu, Cemeiinsiil kojexe Poccuiickori deaepanuu,
I'paxxmanckuii  komekc u  ['paxkmaHcko-mpoueccyanbHbli  Kojeke Poccuiickon
@enepanuu. OCHOBY HCCIIEIOBAHMS HACTOSAILIECH IMCCEPTALMU TAK)KE COCTABUIIU
TPYJbl TPABOBEIOB M HAYYHBIX ABTOPOB, HANPUMEP, M3yUEHbl Hay4dHbIe PaOOTHI:
Ky3snenosoit U.M., Kynpssuesoit JI.B., Kyemxuea C.A., Macnennukona JIL.B.,
AbpamoBa E.H., bykOymaroBa JI.P., Bacwpkockoro E.B., BemuukoBoii O.H.,
Bopoxeiikuna E. M. u npyrux aBTopos.

Ha ocHOBaHMM paccCMOTpeHHS YKa3aHHBIX HAy4HbIX paboT U UX
IOPUIMYECKOr0 aHaju3a C/IeJIaHbl BHIBOABI 00 OCOOEHHOCTAX BEICHUS I'PA’KIAHCKOTO
CyJONPOU3BOJICTBA 10 CEMEMHBIM cropaM. TakXe WU3ydeHbl Hay4HbIE TPYJbl MHBIX
aBTOPOB, JJIEKTPOHHBIE PECYPCHI, KOTOPBIE KacaroTCsl TEMAaTUKA MAaruCTEPCKOU
JUCCEPTALINU, TTPABOBBIE CTAThU 3apyOEIKHBIX AaBTOPOB.

Hayunas HOBU3HaA BhIpa)k€Ha B KOMIUIEKCHOM HCCIIEJOBAaHUH, IPEIMETOM
KOTOPOTO CTaJI0 JIETaIbHOE M3yYeHHE OCOOCHHOCTEH CYIOMPOU3BOJICTBA IO JeiaM O
3al[UTe MAaTEpUHCTBA, OTIIOBCTBA M [JETCTBA, MO JejaM 00 YCHIHOBICHUHM U
YAOUYEPEHUH, KOTOPOE NOAKPENUIIOCh IPOBEICHHBIM IIPAKTUYECKUM aHAJIU30M
MaTEepUAIIOB TPAXKIAHCKUX NI, PACCMATPUBAEMBbIX JIMMUTPOBIPaICKUM T'OPOACKAM
cynom.  IIpomeMOHCTpUpOBaHBI  CIy4MBHIMECS M OyayliMe  TEHACHIUU
KOPPEKTHUPOBKU CEMENHOIO IPOLECCYaTbHOI0 3aKOHOAATEIBCTBA B 3aBUCUMOCTHU OT
COLIMAJIBHBIX M3MEHEHUN rocyaapcTBa M oOmiectBa. [IpeacTtaBieHsl MpeacTosmue
IIOAXOABl 3aKOHOJATEN K PELICHHMIO BOIIPOCA O 3aIlUTE IPaB U MHTEPECOB NIETEW,
CBS3aHHBIX C JOCYJEOHBIMHU ACHCTBUSMHU CyJa M CTOPOH MPOLECCA, HANPaBIECHHBIX

Ha YpEryJUPOBAaHUE CEMEHWHBIX ITPABOOTHOLICHUH, BO3MOXHOCTBIO COXPaHEHMS
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MOJTHOW CEeMbH C LIETBI0 CO3aHus sl peOeHka HaunOoiee 0JIarompusATHBIX YCIOBUN
KU3HU, KaK TICUXO0JIOTHYCCKUX, TaK M MAaTCPHAITLHO COCTABIISIOIIHX.

B xome mpoxoXmeHWsS TPAKTUKH COOpaH TPAKTUUCCKUN MaTepwiia IS
HAIMCAaHUs MarucTepckoi mucceptanuu. CAeIaHbl BBIBOJIBI O TOM, YTO OOJIbIIAs
KaTeropuss TPaXKJTAaHCKUX JIEJI, CBsA3aHA C CEMCHHBIMH M OpadyHO-CEMCHHBIMU
OTHOIICHUSAMHU. bpadHO-ceMeliHbIe MPaBOOTHOIICHUS CKJIAJBIBAIOTCS B Pa3IUYHBIX
chepax B3aUMOICHCTBUS CYOBEKTOB MPABOOTHOIICHHH, B CBSA3H C YeM, CYIIECTBYET
IIUPOKUN KPYr CIOPOB, BBITCKAIONUX W3 HHUX. JlaHHAas TEHIEHIUS CBs3aHa C
U3MCHCHHEM >XKM3HCHHOTO YKJIaJla CeMEH, WX OTHOIICHUS K HMHCTUTYTy Opaka u
CEeMbH. 3a4acTyio TpakJaHe BBIHYKIIEHBI 0Opamiarbcs 3a CyAeOHOM 3alMTOi CBOMX
IpaB 110 BHYTPUCEMEHHBIM OTHOIICHUSIM, B CBSI3H C HAJIMYMEM HECOBEPIICHHOJICTHUX
JETCH, WMYIIECTBA, CIOpax O HACJICACTBECHHBIX IIpaBax, MPU HEXKCJIAHUU WIH
HEBO3MOXXHOCTH YPETYJIMPOBAHUS CIIOPa MUPHBIM COTJIAIIICHHEM CTOPOH.

MeTtononoruueckoe  oOecreYeHne  HayYHO-HCCIIECNOBATEIbCKOW  PabOThI
COCTOMT B  TPHMEHEHHH  HCTOPUKO-TIPABOBOTO,  CPaBHHUTEIHHO-TIPABOBOTO,
(GopMaNbHO-IOpUINYECKOTO,  (PYHKIMOHAIBHOTO M CHCTEMHOTO  METOIOB
UCClieZIoBaHusA. Takke WCIONIB30BaJINCh KAaTerOPUU OOINEro, €JIMHUYHOTO U
0COOCHHOTO. MHOTHE BBIBOJIBI W TOJIOXKCHHS, COJACpIKAIIUECs B JIHCCEPTAINH,
OCHOBBIBAIOTCS Ha bunmocodckux 3aKOHAX €JIMHCTBA U O00pBOBI
POTHBOIIOJIOXKHOCTEH, OTPHUIIaHUS, TIepeXoJa KOJUYECTBEHHBIX W3MCHEHUH B
Ka4eCTBCHHEIC.

Ha 3amuTy BBIHOCSATCS CIEAYIOIMINUE MTOJOKEHUS:

1. Ha 3ammry mnpencTaBisioTCs aBTOPCKUE HJACH IO MPEANOYTUTEILHOMY
croco0y paspelieHus CeMeWHO-IPAaBOBBIX CIOPOB IOCPENCTBOM BHECYIEOHOTO,
nocynebHoro  cmoco0a, MOCPEACTBOM  3aKJIIOUEHUS MHUPOBOTO  COTJIAllICHUs
CTOPOHAMH, B CBSI3U C TeM, YTO HAa YPOBHE 3aKOHOJIATEIHCTBA CETOMHS MPOBOISTCS
HOBOBBEJICHUS, KOTOpPHIE OOSDKYT CyJ NTPHHHMATh MEPBl IS yperyJIupOBaHUS
CEMEHHO-TIPABOBBIX CIIOPOB, CBSI3AHHBIX C PACTOPKEHHEM Opaka MpU HAIWYUAUA Y

CYIIpyroB HECOBEPIICHHOJETHUX JETEW, C 1EJIbI0 COXPAaHCHUS CEMbU IYyTEM



MPENOCTABIEHUS CYNPyraM ICHUXOJIOTHYECKOM, MPAaBOBOM IOPUANYECKOW ITOMOIIIH,
UM OyJEeT NpeIOCTaBICHO OOJIbIIIE BPEMEHHU JJIsi IPUMUPEHUSI.

B cBs3u ¢ yem, aBTOpOM NpeiaraeTcs 3aKOHOAATEIIbHO 3aKPENUTh MPOUEAYPY
Menuanuu B Poccuiickoit @enepanuu, Kotopas Oyner mnpejjiararbcsi Ha J0CyAcOHOM
CTauu B KadyeCTBE aJbTEPHATUBHOI'O CIIOCO0Aa pa3pelIeHHs] CEMEHHO-TIPABOBBIX
KOHQIHUKTOB. B mMogo0HBIX cilyuasx, UMeeTcsl MpsiMas BO3MOXKHOCTh Pa3peliuTh
Takol crop 6€3 BMelIaTeIbCTBa Cy1a, MyTeM JOCTHKEHUSIMHU CTOPOHAMH KOH(IIMKTa
KOHCEHCYCa 0 CIIOPHOMY BOIIPOCY U MpHU Momoinu Meauatopa. Heobxoaumo Takxke
3aKpenuTh HEOOXOAUMYI0 MPO(EeCcCHOHATBHYIO MOJATOTOBKY (MEPENOATOTOBKY) IS
MEIUATOPOB, BKJIIOUYAS IICUXOJOTO-TIEIATOTUYECKUE 3HAHUA O CEMBE U JIETHAX,
3aKOHOJATEJIbHO YCTAHOBUTH UX MTOJTHOMOYMS.

2. B mporecce uccienoBaHus, aBTOpOM ObLIa BBISBIEHA 3aKOHOMEPHOCTb,
OKa3bIBaIOIlasi BIUSHHE HA CYOBEKTHBIM COCTaB YYaCTHUKOB CEMEHHO-TIPaBOBOIO
Criopa B 3aBHCHUMOCTH OT KOTOPOT0, YYaCTHHKaMH CYyJIeOHOTO pa30oupaTesibCTBa
MOI'YT CTaTb HECOBEPIICHHOJIETHUE JETU, POAUTENIN, OIEKYHBI, IIOICYUTEIIH,
YCBIHOBUTENM, TPEThU JIUIIA, JIMIA, YbH MpPaBa MOTYT OBITh 3aTPOHYTHI PEIICHUEM,
JIUIIA CBSI3aHHBIE KPOBHBIM POJICTBOM U OpavyHO-CEMEWHBIMU OTHOIICHUSIMHU, a TAKXKe
HEOOXOJMMOCTh TPHUBJICUCHUS B KAaYeCTBE YYACTHUKOB B JieJie OPraHoB ONEKU U
IPOKYpopa.

ABTOp cuuTaeT HEOOXOJWMBIM PACIIUPUTH TOJHOMOYHWS OpPTaHOB OIEKH.
Ilenmaraercss  mpegoCTaBUTh  OpraHy  CaMOCTOATENBHBIE  IOJHOMOYHMS IO
HAIPaBJICHUIO 3alPOCOB B YUPEXKIACHUSA U TOCYIAPCTBEHHBIE OpPraHbl C LEJIbIO
YCTAaHOBIICHUSI OOCTOSITENIbCTB HAPYIICHWH JETCKMX TMpaB, 4YTO JaBajo Obl
BO3MOXXHOCTh CBOEBPEMEHHO BBISIBIIATH HAPYIICHUS MpaB peOeHKa M U3bIMATh €T0 U3
HEHAJUIeKAIUX U OMACHBIX YCIIOBUN MPOKUBAHUS €€ HA IOCYICOHBIX CTaIUSX.

ABTOpOM  mpemyaraeTcsa  TAakKe€  KOHKPETHU3UPOBaTb  HAa  YPOBHE
3aKOHOJATENbCTBA  CHeNu(UKy  ydacTus B CEMEWHO-TIPAaBOBBIX  CIIOpax
HECOBEPIIEHHOJIETHUX JIUI[, KaK CAMOCTOSITEJIbHBIX YYAaCTHUKOB, KOTOPBIE UMEIOT
mpaBo oOpamarbCs 3a CyneOHOM 3amuTOM CBOMX TpaB. Tak, mpemaraercs

npeaoCTaBUTb HECCOBCPIICHHOJICTHUM PA3JIMYHOIO0 poJa roCyadapCTBECHHYIO IIOMOIIb
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B BHuJE O€ECIUIaTHOM IOPUIAMYECKON U TICUXOJIOTUYECKOM TOMOINM, CHUXKEHUE
rOCYJapCTBEHHOW MOUUITUHBI WJIK OCBOOOXK/ICHHUE OT HEe.

JlaHHOE€ [HCCEpPTALlMOHHOE HCCIIEAOBAHUE COCTOUT U3 BBEICHUA, Tpex
pa3fenoB, pasgeleHHBIX Ha IIOApa3lelibl, 3aKIIOYEHUs, a TaKXKe CIHUCKa

HCIIOIb3YEMOMU JINTEPATYPBI U UCIIOIB3YEMBIX HUCTOYHUKOB.



1 HopmMaTuBHO-IPaBOBOE PeryJIMpOBaHUe CeMeHbIX PABOOTHOLICHU I

1.1 ITonsiTue ¥ 0COOEHHOCTH ceMeliHbIX NPABOOTHOIIEH M

B coorBercTBrn ¢ myHkToM 2 ctatbu 7 Konctutynuu Poccniickoit ®enepannn
(manee Konctutyuuss PO) oxpaHstoTcs TpyJ U 370pOBbE JIOJICH, yCTaHABIUBAETCS
rapaHTUPOBAHHBI MUHHMMaJbHBIM pa3Mep oOIUiaThl Tpyda, OOecreyuBaeTCs
rOCy/IapCTBEHHasi TMOJJIEp’)KKAa CEMbHU, MAaTEPUHCTBA, OTLOBCTBA M JETCTBA,
WHBAJIMJIOB W TIOXKWIBIX TpaXkJaH, pa3BUBACTCS CHUCTEMa COLUAIBHBIX CIYXO,
YCTaHABIIMBAIOTCSI TOCY/IapCTBEHHBIE TIEHCUHU, T1OCOOUS M WHBIC TapaHTUH
COITMAJILHOM 3aIUTHI.

Cornacio cratbe 38 KonctuTynuu PO MaTepuHCTBO W JETCTBO, CEMbS
HAXOJISATCS TOJI 3alUTON rocyaapcTaa [16].

Hopmbl Konctutryunu P® Hanum cBoe oTpaxkenue B CeMeitHoM kojekce PO,
MPU3BAHHOM PErIaMEHTUPOBaTh ceMeiHble npaBooTHoleHusl. Ctatbst 1 CK rnacur:
«CeMbs, MaTEpUHCTBO, OTLIOBCTBO U AETCTBO B Poccuiickoii deaepaniun HaXoAsATCS
noA  3amuTod  rocyaapctBa. (CeMmeilHO€  3aKOHOJATEIbCTBO  HMCXOJIHUT U3
HEOOXOAMMOCTH YKPEIUICHHS] CEeMbH, IIOCTPOCHUSI CEMEWHBIX OTHOIICHUN Ha
YyBCTBaX B3aMMHOM JIFOOBU W yBa)KEHHS, B3aUMOITOMOIIM U OTBETCTBEHHOCTH TIEPE/T
CeMbEH BCEX €€ YJICHOB, HEJOMYCTUMOCTH IPOU3BOJILHOTO BMEIIATEILCTBA KOI'O-
aub0 B JieNla CeMbU, OOECIICUYCHHS OeCHpernsITCTBEHHOTO OCYIIECTBICHUS WICHAMU
CEMBH CBOMX IIPaB, BO3MOXXHOCTH CYI€OHOM 3alTUThI ATHX MPaB.

B cBoro ouepenp, cratbeil 2 pacKphIBAIOTCS TMPABOOTHOIIECHHS, KOTOPHIE
PETYJIMPYIOTCST CEMEHHBIM 3aKOHOAATENbCTBOM: «CeMeilHOe 3aKOHOIAaTEeIhCTBO
YCTAHABIMBAET TMOPSAJOK OCYIIESCTBICHUS W 3alIUThl CEMEWHBIX IMpaB, YCIOBHUS U
TOPS/IOK  BCTYIUIEHUsST B Opak, TIpekpaiieHuss Opaka W MpPU3HAHUSA €ro
HEJICUCTBUTEIBLHBIM, PETYJIUPYET JIMYHBIE HEUMYIIECTBEHHbIE W HMMYIIIECTBEHHBIE
OTHOIICHUS MEXIYy WICHAMH CEMbHU: CYINpPyraMH, pPOJIUTEISIMU M JCTBMH
(YCBIHOBUTENISIMH W YCHIHOBJIEHHBIMHM), a B CIy4asiXx HW B TMpejenax,

npcayCMOTPCHHBIX CEMEHUHBIM 3aKOHOAATCIbCTBOM, MCXKOY APYIrumMu
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POACTBEHHMKAMH W HWHBIMHU JIMI[AMH, OIPEACIACT TMOPSAIOK BBISBICHUS JETEH,
OCTaBIIUXCS 0€3 moneveHus: poauTeseil, GopMbl U MOPSIIOK UX YCTPOMCTBA B CEMBIO,
a TaK)K€ UX BPEMEHHOI'O0 YCTPOWCTBA, B TOM YHUCJIE B OPTAaHU3ALIUIO ISl IETEN-CUPOT
U JIeTel, ocTaBIIMXCs Oe3 mornedYeHus poautenein» [38].

CrnenoBarenbHO, OOBEKTOM CEMEHHO-TIPABOBOTO PETYJIUPOBAHUS SIBISETCS
YCTaHOBJICHHBIN 3aKOHOAATEIHCTBOM KPYT OOIIECTBEHHBIX OTHOIIIECHUH.

3aKOHOM HE€ OTPAXXalOTCS TEPMUHBI «CEMbS», «CEMENHBIE MPABOOTHOILICHUS,
KOTOpbIE HEOOXOJMMO UCCJIEAOBATh [JIi PACKPBITUS OCOOCHHOCTEHW OTHOIIEHUH,
pEryJIMpPyeMbIX HOpMaMU CEMEUHOTO TpaBa.

Heo6xoauMo ckaszaTh, 4TO B HACTOSIIIUNA MOMEHT HMCCJIEAOBATESIMUA JIAaHHOU
obmactTu TpaBa HE pa3pabOTaHO E€IWHOTO0 MHEHHS OTHOCHUTEIIBHO CEeMEHHBIX
NpaBOOTHOILIICHUH. B HacTosiliee BpemMsi B HaydyHOW JOKTPUHE CYIIECTBYET JiBa
IPOTUBOTIONIOKHBIX MHEHHUSI OTHOCUTEJIBHO CaMOCTOSITEIbHOCTH M 000COOJEHHOCTH
CEMEWHBIX NPABOOTHOLICHUH.

[MapadyrnunoBa 3.H., mnomaraer, uyto: «CemelHbIE OTHOUICHUS HE
NPEJICTABISIOT CO00 000COOIEHHYIO Pa3HOBUIHOCTh MPABOBBIX OTHOIIEHUW U HE
BBIZICIIIOTCS. B CAMOCTOSITEIIBHYIO OTpAacib mpasa» [57].

Opnnako OOJBIIMHCTBO MCCIEAOBATENEH BCE XK€ OMPEEsIIOT ceMEeHHOe MPaBo
KaK CaMOCTOSITEJIbHYIO OTpacib IIpaBa.

[TIpoTHBOMOIIOKHOTO MHEHUSI TPUAEPKUBAIOTCS TEOPETUKH, MOJIATAOIINAE, YTO
CaMOCTOSITEJIbHOCTh CEMEHHO-TIPABOBBIX OTHOILIEHHUM MOJATBEPKIAETCS HAJUYUEM B
HUX JOBEPUTEIIBHBIX M JIMYHOCTHBIX XapaKTEPUCTHUK. Tak, HAIpPUMEP, K TAKOBBIM
MOXHO oTHecTH pabotel E.M. Bopoxeiikun, E.A. Kopones u .M. Ky3nenosa, rue
yKasbiBaetcs, 4uto: «llpu perymmpoBaHWM CEMEWHBIX OTHOIICHHWH, MpPeo0anaT
HOPMBI MOpAJIM, B CBSI3M C Y€M, JIMYHBIC HEUMYLICCTBEHHBIE OTHOUIECHUS B HHUX
npeobiagaroT Hal uMyniecTBeHHbIMI [9] [18].

B cBow ouepenp, B wactHoctH, ApryHoB B.B. cuurtaer, uro: «JIuunbie
HEUMYUIECTBEHHbIE OTHOILIECHHS HE JOJDKHBI BXOJUTH B cdepy MIpaBOBOIO
PETYHPOBAHUS KAaKOW-THMOO OTpaciy MpaBa W IOPUAUUYECKUAN DIEMEHT 00s3aTeNCH

TOJILKO B o0Jiactu HMMYIICCTBCHHBIX OTHOIIIGHUM 4JIeHOB ceMbu. Hemnb3s BBIACIIUTD
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CYIIECTBEHHBIE OTHOLICHUS MEXAY MPEAMETOM CEMEMHOIO M IPa)KIAHCKOTO Mpasa,
TE€M CaMbIM, OOIIECTBEHHbIE OTHOIIEHUS, KOTOPhIE HAa3bIBAIOT CEMEMHBIMH, HA CAMOM
JeNe  SIBIAIOTCS Pa3sHOBUJHOCTBIO MMPABOOTHOIIEHUW, BXOASIIUX B MPEAMET
rpaxxaaHckoro npasa. CeMeiiHOe MpaBO TakkKe Kak M TpaKIaHCKOe, B OoJbliel
CTENEHU, PEryJIupyeT HMYIICCTBEHHbIC OTHOIIEHMS, OJHAKO, MEXAY OCOOBIMU
cyobekTamuy [3].

CymiecTByroniye IpaBoBble TEOPUH 001a1aI0T pa3HOCTOPOHHOCTBIO MO MOBOAY
W30JUPOBAHHOCTH M HE3aBUCHMOCTH CEMEWHBIX MPABOOTHOIICHUM, B OOJIbIIECH
CTEMEHU CXOXKECTh MEXKJYy CEMEUHBIMU MPABOOTHOILICHUSMHU MPOCIECKUBACTCA C
rpaXJaHCKMMH, TIOCKOJbKY OHHM TECHO CBsA3aHbl. [loaTOMy B TmepByr oudepeab
HEOOXOAMMO BBISIBUTh  Pa3iW4yus MEXAY JaHHBIMU OTpacisiMA TpaBa W
pPEryJIMPYEMbIMUA UMU MTPABOOTHOILICHUSAMM.

Psan  mpaBoBemOB — OTHOCUTENBHO  BOMNpPOCAa  B3aWMOCBSI3M  OTpacieit
rPaXJaHCKOTO M CEMEMHOIo MpaBa yKa3bIBalOT HA HUX TECHYHO CBS3b, MOCKOJIBKY
NPENoNaraeTcs HUX CXOKECThb IO MMEIOIIUMCS CYOBEKTUBHBIM U OOBEKTUBHBIM
OPU3HAKAM BO3HUKAIOIIMX MPABOOTHOIIEHUN. Tak, NpeACTaBICHHbIE aBTOPBI
YTBEPKAAIOT, YTO CEMEWHbIE U TPa)KJAaHCKHE MPABOOTHOLIECHHS TOKJIECTBEHHBI B
CBA3M HMX BO3HMKHOBEHHMEM KaK YaCTHO-TIPABOBBIX, BO3HHMKAIOIIMX IO IOBOIY
MUMYIIECTBEHHBIX U HEUMYIIECTBEHHBIX 00BbeKTOB. Ho, cemeiiHble mpaBOOTHOIICHUS
COCTOSIT B OOJIBIIMHCTBE CBOEM M3 JIMYHOCTHO-OBEPUTEIBHBIX OTHOIICHUU MEXKIY
Y4aCTHUKAMU, TPAKJAHCKUE — HOCSAT MAaTepUaIbHBIN XapaKTep.

Takum o00pa3om, HECMOTPST Ha TECHYIO CBS3b OTpaciied TPakIaHCKOTO H
CEMEMHOI0 MpaBa, BCE K€ CEMEHUHBIE NMPABOOTHOLICHHUS CAMOCTOSITEIIbHBI, UMEIOT
CBOK0 YHHMKAJIBHYIO MOJEJb PETYJIMPOBAHUSA U IMPOSABJICHUS IMPABOOTHOIIEHUM, YTO
HAXOJUT OTPAKEHHUE B TPYAaX CTOPOHHUKOB 000COOJIEHHOCTA CEMEWHOTO MpaBa.

Tak, Kyapssuesa JI.B., Kyemxuea C.A., MacnennukoBa JI.B. B cBoux
TpyJax, YTBEPKIAOT, 4TO: «OOIIECTBEHHBIE OTHOIICHHS, KOTOPHIE PETYIUPYIOTCS
HOPMaMHu CEMENHOI0 IpaBa, OCHOBBIBAIOTCS HA KPOBHOPOACTBEHHBIX CBS3X, UTO
MO/Ipa3yMeBaeT BO3MOXKHOCTh HEOOJaJMaHWs TEMW WM WHBIMH KOHKPETHBIMU

HUMYIICCTBCHHBIMHA IIPECAMCTAMU IJIs1 BO3HHKHOBCHHA O6H.[€CTB€HHI>IX OTHOIIICHUM
12



JIIOJIell B JaHHOM 00JIacTH COIMAJbHOM JIEATCILHOCTH. B CBA3M ¢ ueM, JHYHEIC
OTHOIIEHUSI CYOBEKTOB CEMEMHBIX MPABOOTHOUICHUN SIBJSIOTCS TJIABEHCTBYIOMIMMU U
npeobnanaommumu. B cootBerctBUM ¢ CemelinbiM  kKojekcom P® cemeiinbie
MIPAaBOOTHOIIICHUSI - OTHOIICHHUS, MOCTPOCHHBIE HAa YYyBCTBaX B3aMMHOW JIIOOBU U
yBa)KeHUs, B3auMonomoruy» [19].

Tem cambiM, 000COOJIEHHBIN XapaKTep CEMEHHBIX MPABOOTHOIICHUN HCXOIUT
TOTO, YTO MX KOCTSIK COCTABJISIIOT OTHOLIEHHUSI JIMYHOCTHOTO M HEUMYILIECTBEHHOTO
XapakTep, YTO M MOJOXKEHUE OTPAKEHO 3akoHojaresneM B ctatbe 2 CK PD, 1o ecth
TaKue MPaBOOTHOIIEHUSI, KOTOPBHIE HOCAT JIMYHBIA XapaKTep.

Takum oOpa3oM, MPOCIEKUBACTCSI, UYTO CEMEWHBIC MPABOOTHOIICHUS
CaMOCTOSITEIbHBI, OJIHAKO HENIb3d MOJHOCTHIO OTIPAHUYUTH UX OT TIPaxJaHCKO-
MPABOBBIX, IMOCKOJIBKY MPEANOJIAraeTcsi, 4YTO TPa)KJaHCKOE 3aKOHOAATEIbCTBO B
OOJILIIIMHCTBE CJIy4aeB TMPUMEHSETCS K PEIICHUI0 BOMPOCOB CeMeiHoro mpasa. B
CBS3M C UYeM, CEMCWHBIC TIPABOOTHOIICHHS PA3HOBUIHOCTH OOIIECTBEHHBIX
OTHOIIEHHH, K KOTOPHIM MPUMEHUMBI B OOJIBIIEH CTENEHN HOPMBI CEMEHHOTO MpaBa,
K KOTOPBIM Ipa)JaHCKOE 3aKOHOJIATEIbCTBO MPUMEHUMO B KaUECTBE PETYIUPOBAHUS
IPaBOOTHOLIEHU Apyroil oTpaciu mnpaBa. Ciaydad Takoro NPUMEHEHUS HOPM
IPaKIaHCKOTO MpaBa BO3MOKHBI [TPU HAJIMUKU JOTOBOPHBIX OCHOBAHUI B CEMEMHBIX
IPaBOOTHOILLIEHUSIX, TO €CTh SBIAIOTCA HCKIOYMTEIbHBIMU. HoO, moJIHOLEHHOE
pPEryJIMpOBAaHUE CEMEHHBIX MPABOOTHOUIEHUN BCE K€ HEBO3MOXHO IMOCPEICTBOM
IPUMEHEHHS TIOJIOKEHUN O JTOTOBOPHBIX Hayanax B MPSMOM CMBbICIIE, KAK OTPaKEHO
B TPaXXIaHCKOM 3aKOHOIaTebeTBe [14].

Coznanue ceMbH, ceMeitHbIe, OpauHble M KPOBHBIE OTHOIICHUS POJICTBEHHUKOB
HE WMEIOT HHUYero OOIIero ¢ Co3JAaHueM Kakoi-mubo QopMbl  J0roBOpa
OJHOKPAaTHOTO IPUMEHEHHUS, TOCKOJIbKY ULEJIbK CO3JaHUs CEMBHU  SIBISETCS
JUTUTENBHOCTh MOJI00OHOTO POJia B3aUMOOTHOIIEHUN MEX]y YYACTHUKAMH CEeMENHBIX
MpaBoOTHOIIEHUH [1].

Ha ocHoBaHuM Cka3aHHOrO, MOJIATA€TCS BO3MOKHBIM CJENaTh BBIBOJ O HE
TOXJECTBEHHOCTH CEMEMHBIX W TPaXJAHCKUX [MPAaBOOTHOLIEHUMU. Takxke Ha

VH/IMBUYaJbHBIM XapaKTEp CEMEWHBIX MPABOOTHOIICHUWA YKA3bIBAET M XapakTep
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OOILIECTBEHHBIX OTHOUIEHUH, B CBA3M C YEM, OHU PETYIHUPYIOTCA U OXPAHSIOTCA
000COOJIEHHOM OTpacibl0 MpaBa M OTAEIbHBIM KOAU(ULUHUPOBAHHBIM aKTOM,
BO3HUKAIOT MEXAY OTAEIbHBIMU CyOBEKTAMH — YIEHAMH CEMEH.

Tak, Hampumep, pemas BONPOC O pasjesie MexAy CynpyramMud HMYILECTBa,
OyJeT yUUThIBaTbCA BOIPOC, B KAKOW MEPHOJ BPEMEHH OHO ObLIO MPUOOPETEHO, TaK,
ecnu OyleT A0Ka3aHO U YCTAaHOBJIEHO, YTO YacTh UMYUIECTBA HAXKUTO CYNPYTrOM BHE
Opaka, WM MOAApEeHO NyTeM O(OPMIIEHUS JOTOBOpa JApeHUs C yYE€TOM HOpM
3aKOHOJATENbCTBA, TO MPU PA3PEIICHUH BOMPOCA CYI0M, XOTSI U UMEIOTCSl CEMEMHbIe
PABOOTHOIIEHUS, Oy1yT NPUMEHEHBI HOPMbI TPaKIaHCKOT'O 3aKOHO/IATEIhCTBA.

B cBi3u dyem, BBIOOp MOAXOASIIMX HOPM MaTE€pUAIBHOIO  IMpaBa
OCYIIECTBIISIETCSI MCXOJsl M3 MHOXECTBa (haKTOpPOB, a HE TOJBKO HAa OCHOBAaHUU
COCTaBa YYaCTHUKOB — CyOBEKTOB MPAaBOOTHOIICHUIA.

Kax 6b1710 0T™MEYeHO, 11e1b CEMEIHOTO MpaBa — PeryjanpoBaHre 00IIeCTBEHHBIX
OTHOIICHHH, BO3HUKAIOIINX 10 MTOBOAY 3aKJIIOYEHUsI OpaKka, pacTOPKEHUU TAaKOBOTO,
UMYIIECTBEHHBIX OTHOIIEHHUH CYNPYTroB, CIIOPax O JETAX.

BaxHbIMU M 4acTO yCTaHABIMBAEMBIMHU HA MPAKTUKE SBISIOTCS IOPUIUYECKUE
(dakTbl, UMeEIONIMEe 3HAYeHHE JUIsi CEeMEWHBIX TMPAaBOOTHOILIEHUM, TaK Kak HX
CYILIECTBOBAHHUE CIOCOOCTBYET BO3HHMKHOBEHHIO, W3MEHEHHUIO U MPEKPAIICHUIO
npaBooTHomeHnii. bykOymatop J[.P. ormedaer, uto: «BaxHoe 3HaueHHe (HaKTOB-
COCTOSIHUH CBSI3aHO C T€M, YTO CYOBEKTHBHBIE IIpaBa U OO0S3aHHOCTH CYOBEKTOB
CEMEHHBIX MPABOOTHOIICHUN BO3HHUKAIOT, U3MEHSIOTCS M MPEKPAIIAIOTCs B TEUCHUE
JUIUTEIbHOTO BPEMEHH, CEMEHHbIE IPABOOTHOILICHHUS, KaK MPaBUIIO, SBISIIOTCA
JUISIIIUMUCS, TIPU 3TOM HX COJIEPKAHUE HU3MEHSETCS B PA3JIUYHBIC KU3HEHHBIC
MIEPHUOJIBI B CBSI3H C HACTYTUICHHEM TEX MJIM HHBIX 00CTOSITEILCTBY [6].

Bompocsl ceMbH COCTaBISIOT OCHOBY CEMEHHOIO IIpaBa, HO cCaM TEPMHH
«ceMsi» He PEriiaMeHTUPYeTCsl 3aKOHOJaTesleM, B CBS3M C YEM, BO3HHUKAET
HEO0OXOTMMOCTh MTPUOETHYTh K HAYIHOU JTUTEPAType ISl N3YUCHHSI TEPMUHA.

TonkoBeiii cnoBaps C.M. OxeroBa, TpakTyeT TEPMHUH «CEMbs», KaK HeE
MPaBOBYIO KaTErOpHIO, a COLMAIbHYIO, YKa3biBasi Ha TO, 4TO: «CeMbsi — 3TO rpymmna

KHUBYIIUX BMECTE POJACTBEHHHUKOB (MYK U JKE€HA, POJTUTEIHN C IeThbMH)» [25].
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I"'M. Cgepanos, nonaraet, uro: «Cembsi - OCHOBaHHasi Ha POJCTBE U Opake
sg4eiika oOl1ecTBa (YTO COOTBETCTBYET MAPKCUCTCKOMY YYEHHIO), MOCTPOCHHYIO Ha
B3aMMHOW JIO0OBHM, PaBHOMPABUU MY>XKUYMHBI M >KCHIIHUHBI, €JUHCTBE HHTEPECOB
JUYHOCTH U OOIIECTBA U BBIMOJHSIIONYIO (DYHKITUU MPOJOJKEHUS PO/ia, BOCIIUTAHUS
1 B3auMornomoIuy» [39].

ManankoBa P.II. B cBoumx paGoTax yka3blBa€T Ha MOXOXYI TEOPHIO, IJIe
yKa3biBaeT, uTo: «CeMbsi €cTh Majlas collajbHasi TpyIma, OCHOBaHHas Ha Opake,
POJICTBE, YCHIHOBJIEHMM W WHBIX (opMax MNpuHATUS JeTeld Ha BOCIHUTAHUE,
CBSI3aHHYIO  OOIIHOCTBIO  KU3HH, a TaKkKe CEMEWHBIMM  TMpaBaMU U
00s3aHHOCTIMUN[23].

B cBsI3u ¢ yeM, Ha OCHOBAaHUU PACCMOTPEHHOW TEPMHUHOJIOTHH, MOXKHO
CKa3aTh, 4YTO CEMbS JOTO OTJACIbHAsA 000COOJEHHAs COBOKYITHOCTh TpakIaH,
COCTOSIIIIMX B OCOOBIX MPAaBOOTHOIIEHUSIX, KOTOPBIE CTPOSATCSI HA OCHOBAHUM POJICTBA,
3aKJTIOUEHUH Opaka, OTHOIICHHWM CBS3aHHBIX C OOIMMMH JACTbMU WU TPUHATHH
pebeHKa B Takyl CEMbIO, MPH 3TOM O0JaJarolIMe JTUYHOCTHBIM XapakTepoM W
crenupUIEeCKUMU CYObEKTaMU TaKUX PABOOTHOIICHHU.

Takum o0pa3om, ceMeiHble MPAaBOOTHOILICHHUS, XOTS SIBISIIOTCS YacCThIO
IPpaXKIaHCKOTO TpaBa, HO BCE K€ 00OCOOJEHBI U CAMOCTOSITENBbHBI, PETYIUPYIOTCS
CHEIUATbHBIM ~ HOPMATUBHO-TIPABOBBIM  aKTOM, HMEIOT OCOOBIX YYaCTHUKOB
IIPaBOOTHOIICHHUH - CYOBEKTOB IpaBa. J[aHHBIC TPAaBOOTHOIICHHUS UMEIOT OTACIbHBIN
O0OBEKT TPABOBOIO PETyJIMPOBAHUS, pPEHIAIOT ONpeNeJICHHbIC, YCTAaHOBJICHHBIC
3aKOHOM  IIeJId W 33J]aud, OTOOpaXarT  JIMYHOCTHBIM,  CBS3aHHBIM  C
HEUMYILIECTBEHHBIM XapaKTep MPaBOOTHOLICHHM.

[Ipenmnonaraercs, 4T0 BOIPOC O BO3HUKHOBEHUH, U3MEHECHUU U NPEKPAILCHUU
CEMENHBIX NPABOOTHOLICHUMN SBIIIETCS BaXHbBIM M HHTEPECHBIM BOIPOCOM IS
HAay4yHOro HccienoBaHus. Hepeako MpOMCXOAUT CTOJKHOBEHHE NMPAB M 3aKOHHBIX
VHTEPECOB  YYACTHUKOB  CEMEWHBIX  IPABOOTHOUIEHHWH, 4YTO  MOPOXKAAET
HEO0OXOTMMOCTh 00pamaThCs B Cy[ JUISl MX 3aIUTHL. B CBS3M C 4eM, pacCMOTpEeHHE

OCOOCHHOCTEH Tpa)XJaHCKOTO CYJIOMPOM3BOJICTBA II0 JIeJIaM, BBITCKAIOIIMM U3
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CEMEMHBIX NPaBOOTHOLICHUN, IIPEICTABIACTCSA aKTyaJIbHON TEMOM IS NAJIbHEUILIETO

MOAPOOHOTO UCCIIEIOBAHMUS.

1.2 XapakTepucTuka u onpejejieHue ceMelHHO-IPAaBOBOro CIopa

Kak yxe ObUIO OTMEUEHO paHEe, OCHOBHBIM 3aKOHOM TOCYJIapCTBa
YCTAHOBJIEHA TOCY/IApCTBEHHAsl 3allUTa CEMbH, KOTOpas MPEANOJIaracT W y4acTHe
TrOCYJapCTBEHHBIX OPraHOB B Pa3pelICHUH CEMEHHO-TIPaBOBBIX KOH(IUKTaX, Ha
OCHOBaHMUM YEro, B HAyKe CEMEWHOro TMpaBa BBIIEIACTCS OCOOBI HMHCTHUTYT,
CBSI3aHHBIN C 3alIMTON MPAB U 3aKOHHBIX UHTEPECOB YJICHOB CEMbH.

PykoBoactBysick yacteto 1 crateu 1 CemeitHoro xoaekca P® crnepyer, 4uro:
«CeMeitHOE 3aKOHOJATETLCTBO HCXOJUT M3 HEOOXOIWMOCTH YKPEIUICHHS] CEMBbH,
MOCTPOCHUSI CEMEWHBIX OTHOIIEHWM Ha YYyBCTBAaX B3aMMHOW JIOOBH M YBaKEHUS,
B3aMMOIIOMOIIM U OTBETCTBEHHOCTHU MEPE] CEMbEN BCEX €€ WICHOB, HEOMYCTUMOCTH
IIPOU3BOJILHOTO  BMEIIATENbCTBA KOro-JMOO0 B Jlefla CEeMbH, OOecCIeueHUs
OEeCIpEensITCTBEHHOTO OCYIIECTBICHUS WICHAMH CEMbU CBOUX IIPaB, BO3MOXKHOCTHU
Cy/1eOHOM 3aIIUThI TUX TIPaBy.

JlaHHO€ ompeneneHrne CEMEWHOr0 3aKOHOJIaTeJIbCTBA YCTAHOBUJIO OCHOBHBIE
MPUHILIMIIBI, KOTOPHIE PETYJIUPYIOT BONPOCHl Pa3pElICHUs] CEMEWHOTOo cropa, Tak,
yactbto 3 crathu | CemeliHOro Kojekca omnpezaeiaeHo, 4ro: «PerymupoBanue
CEMEHHBIX OTHOIIEHUM OCYIIECTBIISIETCSI B COOTBETCTBUHM C  TMPUHIUAIIAMU
T0OPOBOIFHOCTH OPAYHOTO COI03a MY>KUMHBI U KEHIIUHBI, PABEHCTBA IIPaB CYIIPYTOB
B CEMbE, pa3pelieHUs] BHYTPUCEMEHHBIX BOMPOCOB IO B3aUMHOMY COTJIACHIO,
MIPUOPUTETA CEMEHHOTO BOCIIUTAHHS JIeTeH, 3a00Thl 00 WX OJAroCOCTOSHUHM H
pa3BUTHH,  OOECIICUYEHHUS  NPHOPUTETHOM  3alUTBl IIpaB MW HHTEPECOB
HECOBEPIISHHOJICTHUX U HETPYIOCITIOCOOHBIX YJICHOB CEMBH ».

[TockoNMbKYy OTHOIIEHUS B CEMbE OMNPEACTSIOTCA CIHEeHU(UUYHBIM JTHYHBIM
XapaKTepoM, TO pa3pelieHHe BO3HUKAIOMNX KOH(MIUKTOB OCYIISCTBISICTCS B
OCHOBHOM BHYTPHUCEMEHHBIM CIIOCOOOM, TIO3TOMY 4YacTh 4 ctaThu | yKa3bIBaeT, 4ToO:

«IIpaBa rpaxgaH B ceMbe€ MOI'YT OBITh OrpaHUYEHBl TOJBKO Ha OCHOBAaHUU
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(denepanbHOro 3aKOHa U TOJBKO B TOM Mepe, B KakOil 3TO HEOOXOIMMO B LEAX
3aIIUTBl HPABCTBEHHOCTH, 3/10POBBSA, IPAaB M 3aKOHHBIX MHTEPECOB APYIMX UYJICHOB
CEMbH U UHBIX FPAXKIaH».

COOTBETCTBEHHO, TOCYAAPCTBO B JIMLIE AOJDKHOCTHBIX OPTaHOB W JIUI] UMEET
IIPaBO BMENIATbCA B CEMEMHBIE B3aMMOOTHOLIEHUS, KOT/IAa OHM KacaloTcs IpaB U
00s3aHHOCTE YJIEHOB CE€MbM M OHU HApYyIIAIOTCS, TO €CTh TOJBKO B CTPOTO
ONPENEIICHHBIX 3aKOHOM CIy4YasX, HanpuMep, HApylIeHUWE IpaB U 3aKOHHBIX
UHTEPECOB JETEM.

PackpeiTHe TEpMHHA «CEMEMHO-IIPABOBOM  CIOpP» JAaeT BO3MOXHOCTH
ONPENENNTh ClIy4Yau, KOTJa JOMYCTHUMO BMEIIATENBCTBO TOCYIApCTBA B CEMEMHBIC
(uacTHble) TpaBOOTHOIICHMS. JlaHHOE TMOHSATHE HE PACKPBHITO B (deaepalbHOM
3aKOHO/ATENbCTBE.

B nepByto odepesr HEOOXOUMO OTIPAHUYUTh CEMEUHBIN CHOP OT CXOIHBIX C
HUM, TOCKOJIBKY CEMEWHBIE CIIOPBI TaKKE ABJISIIOTCS PAa3HOBUIHOCTHIO COLMAIBHOIO
KOH(JIUKTA, a CEMbs SIBISIETCS siuelkoi obOmecTBa. OTIMYNUTENBHOM 0COOEHHOCTHIO
CEMBbHU SBJISETCS TO, YTO OHA MPEACTABISIET 0OOCOOJEHHYIO COLMAIIBHYIO TPYMIY,
KOTOpasi OCHOBaHa Ha Opake, pa3TuYHbIX POJCTBEHHBIX CBS3AX, POXKIACHUM JI€TeH WU
IPUHATUM JI€T€d Ha BOCIHUTaHME. B CBOIO ouepelb Ha OCHOBAHUM JAHHBIX
IOPUINYCCKUX (PAKTOB-COOBITHI BOSHHKAIOT CEMEHHBIC IPAaBOOTHOIIECHNUS [22].

[TockonbKy ceMeitHbIe MPABOOTHOIICHUS OCHOBBIBAIOTCS B OOJBINCH CTEICHU
Ha JIMYHBIX HEMMYLIECTBEHHBIX OTHOIICHUSX, B HHUX 3a4acTyl0 BO3HHUKAIOT
Pa3IMYHOTO poAa CIOPbHI IO JUYHBIM MOTHBAM M PA3HOTJIACHS MMYIIECTBEHHOTO
xapaktepa. B cBs3u ¢ uyeM, BO3HUKAET HEOOXOAMMOCTh KOHKPETHU3AIMU TEPMHUHA
«CEMEWHBIN CIIOP».

Hanpumep, PabGen A.M. TpakTyeT ceMeiHblii crop Kak: «Pa3HOBHUIHOCTB
COLIMAJIBHOTO KOH(IMKTAa HMMYUIECTBEHHOIO JIMOO JIMYHOTO HEWMYLIECTBEHHOIO
XapaKTepa, BO3HUKAIOLIET0 MEXIYy WIEHAaMU OJHOM CEMbU JMOO MEXKIY YICHOM
CEMbH W WHBIM JIMIIOM, €CJIM B XOJI€ TAKOr0 KOH(JIMKTA 3aTparuBalOTCs MpaBa U
MHTEPECHl CEMBU JIMOO OTAENBHBIX €€ wieHOB. Cnop MOXHO Ha3BaThb CEMEWHBIM,

TOorga, Koraa xXoTs OBI OJHa U3 CTOPOH CII0pa ABJIACTCA YJICHOM CCMbHU U BBICTYIIACT B
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LENAX  3al(UThl CBOMX IIPaB M 3aKOHHBIX MHTEPECOB OT  CYIIECTBYIOLIETO
Hapymenwus» [40].

Beleyka3zanHasi TpaKTOBKa CEMEHHOro Cropa Ompefenuia CheluupuKy ero
CyOBEKTOB, 1IeJIb KOTOPBIX - 3alllUTa IPaB U 3aKOHHBIX UHTEPECOB CBOEU CEMbH, WU
K€ OTACNIbHBIX €€ YJIEHOB, B OCOOEHHOCTH COLMAJIbHO HE3AIIUIIEHHBIX
HETPYIOCTOCOOHBIX U HECOBEPIIIEHHOJETHUX.

Kynpsisuesa O.J1. onpenenuna, uro: «CeMeitHO-IPaBOBOM CHOp - KOH(IIUKT,
KOTOPBIM BO3HUK MEXIYy CYObEKTaMU CEMEHHBIX IMPAaBOOTHOLIEHUH MO TOBOIY
UMEIOILIUXCS Y HUX IOPUAMYECKUX MpaB U o0si3aHHOCTel. Llenbio cemeiiHoro crnopa
ABJISIETCS BO3MOXKHOCTbB €0 Pa3pelICHHs MOCPEACTBOM BO3HUKHOBEHHMS, U3MEHEHHU S
WIM TPEKPALICHUS CYIIECTBYIOIIMX MEXKJIYy WIEHAMU CEMbU IPABOOTHOIICHUMN.
Cnyvaercs Tak, 4TO 3ajJadeld CHopa CTAaHOBUTCS pEUIEHUE BOIIpOoca O
NOATBEPKICHUU CYIIECTBOBAHUS MPAaBA MJIM €ro MPUHYJUTEIBHOM OCYILECTBICHUU.
Takoro poma cnop BeITekaeT W3 (akToB Opaka, MPUHAJICKHOCTH K CEMbE H
paspeniaeTcsi CTOpOHaMU CaMOCTOSITENIbHO JTMOO ¢ MOMOIIBIO CIIEIUATU3UPOBAHHBIX
roCyIapCTBEHHBIX opraHoBy [19].

BenunukoBa O.U. yka3piBaeT B cBoeil pabore Ha TO, uTo: «CeMeiHble CIOpHI
BKJIFOUAIOT B ce0si OOJIBIION 0XBAaT CEMEHWHBIX BOMPOCOB, KyJla OTHOCSTCS M CIIOPBI
MEXIY PpOAWTENAMH U JACTbMH, CYIOpyramu, alUMEHTHbIE pa3OupaTesibCcTBa,
HACJICICTBEHHBIE BOMPOCHI, BOIPOCHI O MPUHAJICKHOCTH OpayHOro HMYIIECTBA,
BOTIPOCHI YCHIHOBJICHUSI, OCYIIIECTBICHUS yXOJa U COJIEP’KaHUS HETPYIOCTIOCOOHBIX
ysieHOB ceMbH. CyOBEKThl CEeMEMHOro KOH(MIMKTa 00sA3aTeNbHO TECHO CBSI3aHBI
MeX1y co00i JTMYHBIMU (KPOBHBIMHU, OpayHbIMU) OTHOIIEHUSMHU, KOTOPBIE HUCXOJAT
13 BHENPABOBBIX TEPMUHOB O MOpPAJIH, JIOOBH, HPABCTBEHHOCTH, UMEHHO MO3TOMY
YYaCTHUKH TAaKOI'O CIIOPA 3a4aCTyIO CTPEMSTCS BBINTH HA MUPOBOE COIVIALLICHUE Paau
COXPAaHEHMS JIMYHO-A0BEPUTEIBHBIX B3aUMOOTHOIIEHH . [Iponeaypa npumupenus B
TaKUX CIIOPax €CTECTBEHHA W SIBJIICTCS MIPEAMOYTUTEIIBEHOM JIJIsl MX pa3penieHus» [8].

O mpouenype Meauanud TOBOPUTCS TakkKe B 3apyO€kKHBIX CTaThIX U
HUCTOYHUKAX. Meaunanus — 3TO albTEepPHATUBHBIN CIIOCOO pPEeIIeHus: ClIOPOB, KOTOPHIN

IIMPOKO HCMOJB3YyeTCsl B BEOyLUIMX CTpaHax-4jeHax EBpomenckoro corosa.
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[To3UTUBHBIM TOCJIEACTBHEM MEIWAIIUU SBISCTCS TO, YTO PEIICHHUE, TMPUHATOE B
pe3ysIbTaTe MEAMAINH, JOHKHO OBITh MCIOJHEHO B KpaTYaWIINe CPOKH, TIOCKOJIBKY
OHO SBJISETCS KOMIPOMHUCCHBIM. Ha mpakThke pemeHus cyaa HCIOJTHSIOTCS B
TEYCHHE JUTUTCIBHOIO BPEMEHHM WM HE HCIHOJHSAIOTCS BOBCE, IOATOMY
MPEUMYIIECTBOM MEIHAIUU SBJISETCS TO, YTO PEIICHUs, NMPHUHATHIC B Pe3yJbTaTe
MeIUAIli1, UCIOIHSAIOTCS B IIOJHOM 00beme [56].

OOBEKTOM CEMEHHO-TIPAaBOBOTO CIOpa — OTHOIIEHWS, CBs3aHHBIC C
UMYIIECTBCHHBIMA ¥ JIMYHBIMH HEHMYIICCTBEHHBIMHM TIpaBaMU M OOS3aHHOCTSIMHU
YJICHOB CEMbH, TIEPEICIICHHBIC MPU ATOM HAJWYHEM OTHOIICHWHA Opaka, pojCTBa,
OBIBIIIIE CYMPYTH I10 TIOBOJY pa3jielia UMYIIIEeCTBa, CIopa O ACTSX.

HecMoTpst Ha TNpeMMYIIECTBEHHOCTh pPa3peIICHUS CEMEHHBIX CIIOPOB U
KOH(MJIUKTOB BHYTPUCEMEHHBIMHM (BHECYJIEOHBIMH) CIIOCOOAMHM, IpaKTHKa CYI0B
HEYTEIIUTEIbHA U CTOUT KOHCTAaTHUPOBATh, YTO OOJIBIIIEE YHCIIO LI, pa3peiiacMbIX B
HOPSAZIKE TPaAXKIAHCKOTO CYJIONMPOU3BOJCTBA MHUPOBBIMH M PAWOHHBIMHU CYIaMHU
COCTaBIIIOT JieJla O CEMEHHO-TIPABOBBIX criopaX. B CBsA3W ¢ dWeM, Mpeanojaraercs,
9TO CEeMbS HM WICHBI CEMBH SIBJISIOTCS HamOoliee COLUMAIbHO H  IPaBO
HE3aIlUIICHHBIMH, & CEMEHHOE 3aKOHOJATEIBCTBO B IMOJTHOW Mepe HE NMPHMEHSICTCS
HU CyOBEKTaMH IpaBa, HU TOCYIapCTBEHHBIMU OpraHaMH.

CTOUT OTMETHTh, YTO XOTS CyAcOHas 3alluTa W BBICTYNACT BEAYIICH IIpH
paspelicHue CEMEHWHBIX CIIOPOB, OJHAKO HE SBISICTCS CIUHCTBEHHBIM METOJIOM
paspelicHus CeMEWHBIX KOH(MIUKTOB. Hampumep, cCymiecTByeT Ipoleaypa
B3BICKAHUSl QJIUMEHTHBIX O0053aTEeNIBCTB IMOCPEICTBOM 3aKIIIOYCHHS] HOTapPHAIBHO
YIOCTOBEPEHHOTO  corjlamieHusi. Takke B  ciaydae OTCYTCTBHSL B CEMbE
HECOBEPIIICHHOJIETHUX JIETEH CYNPYyTu UMEI0 IPaBo 0OPMHUTH Pa3BOJI 110 B3AUMHOMY
cornacuto uepes opranbl 3AIC.

XapakTepHO 0COOEHHOCTHIO CEMEWHOTO CIIopa SBISETCSA TO, YTO OH BBITEKAET
BCerJa M3 OTHOIICHUH, KOTOPBIC CIOXKWIWCh B PE3yJabTaTe >KU3HEACATEIHHOCTH

CECMbHU, N CBiA3aH C BbIIIOJHCHHCM OTACIBbHBIMHN YICHAMH CCMbH COLIHMAJIbHBIX

byHKIHH.
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BaxxHO OTMETUTH, YTO HE BCE CEMEMHBIE CCOPBI PA3PELIAIOTCSA MOCPEACTBOM
HOPM CEMEMHOro MpaBa, 3a4acTylo MPU pa3perieHUur MoJ00HBIX CIIOPOB HEOOXOIUMO
MPUMEHSITh HOPMBI CMEXHBIX OTpaciiel mpaBa (HampUMEpP, TPakAaHCKOTO WU
KUJIUITHOTO TpaBa), OAHAKO MPU STOM OHHM HE MEPECTal0T OCTaBAThCS CEMEWHBIMU
CIIOpaMH.

K ocobeHHOCTSIM ceMeitHO-TIPaBOBOTO CHIOpa TaK)Ke€ OTHOCUTCS MPUBJICYCHUE B
WX pa3pelieHue OnpeeCHHbIX OPraHOB roCy1apcTBa, MTOMUMO CYAEOHBIX OpPTraHOB,
HaIlpuMep, OPraHOB OMEKU U MOTEUYHUTENILCTBA, TPOKYPATYPHI C HETBI0 3alIUThI MIPaB
HecoBepiieHHONIeTHUX. OMHaKO OOJIBIIMHCTBO CEMEWHBIX CIOPOB MPOXOIAT MPHU
y4acTHH Y3KOTO Kpyra JIUI] — YICHOB CEMbHU, YTO OOBSICHACTCS YACTHBIM XapaKTepOM
IPaBOOTHOIIICHH.

Taxke 0COOEHHOCTBIO SBJISIFOTCSI JIEUCTBHS CyZla U CTOPOH CIIOpa, MOCKOJIBKY
JUYHOCTHBIM XapakTep B3aMMOOTHOIICHHM CYOBEKTOB CIIOpa yKas3blBaeT Ha
BO3MOKHOCTB €T0 pa3pelIeHus Ha JOCYIeOHBIX CTaAusAX, TOCPEICTBOM 3aKIIFOUCHHUS,
CTOPOHAMH MHUPOBOTO COTJalleHus, 6e3 MpoBeleHUs CyneOHOTO pa30upaTenbCTBa,
Ha ATO HANPABJIEHBI BCE MPOLIECCyAIbHBIE, FOPUANYECKUE IEUCTBUS CyAa.

CTOUT OTMETUTH, UTO OBIBAIOT CUTYyAIlMH, KOTJa CEMEIHBINA CIIOp MOXKET OBITh
paspenieH B aJMUHUCTPATUBHOM TMOpsAKe, B clydae MOJa4d >KajlioObl B Cyld Ha
NEUCTBHS U PELIEHUSI OPTaHOB, MPOBOSIINX COLUATBHYIO MOJUTHUKY.

Oco06o0ii Tporieaypoit pazpenieHuss CEMEHHBIX CIIOPOB Ha JOCYACOHOM cTaauu
ABJSIETCS ~ TaK  Ha3plBaéMas  MpoOLEeaypa MPU3HAHUSA  «OCTABJICHUS»  WIH
«l1e3epTUpCTBa» Mpu pasBone, kotopas npumensercs B CIIA. Muorue u3 3tHx
CUTYalllii BO3HUKAIOT B CBSI3H C CYJICOHBIM 3aIIPETOM, PACTIOPSKEHUEM O 3aAIIUTE WU
CPOYHOH OIeKOW HaJ peOCHKOM. YXoJsIlee JHUI0 MOXET Jake OOpaTUThCS B
MPaBOOXPAHUTEIBHBIE OpPraHbl M0 YTrOJIOBHOMY OOBUHEHHIO B JOMAIIHEM HACHIIAU
WJIH KECTOKOM oOpameHuu [49].

Kak yxe OblI0 CKa3aHO, BaXHOM COCTaBJIAIONICH CEMEHHOro cropa IpHu ero
pa3pellIeHNH BBICTYNAIOT 0COObIE TOCYAapCTBEHHBIE OpPraHbl, B Clly4yae, €clii B HEM
3aTPOHYThl HMHTEpPEChl HauOojee COIMAIbHO HE3AUIUIIEHHBIX YIEHOB CEMbH,

Hanpumep, HECOBEPIICHHOJIETHUX. B cilydae npuBiedYeHUs K y4aCTUIO OpraHa ONEKU
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B CylIeOHOM pa3OupaTeNbcTBE B 00s3aT€LHOM TMOPSJKE 3aCIyIIMBAETCS €ro
MIPEICTaBUTENb, U3Yy4AETCsS 3aKIOYEHHE OpraHa OIEKH, B CiydasxX, IJI€ peliaercs
cyap0a M JajpHEHIIee MECTO KUTeNbCTBAa JeTed (m. 2 mocraHoBieHus llienyma
BepxoBHoro Cyma P® ot 27.05.1998 Ne 10 «O mnpuMeHeHMM CyIaMH
3aKOHOJATENbCTBA MPU PA3PEIICHUU CIOPOB, CBA3AHHBIX C BOCIUTAHUEM JETEI»)
[27].

IIpakTHueckass AEATEIBHOCTh CYAECH YKa3blBa€T HAa TO, YTO 3a4acTyH) CYZbI
CTJIKUBAIOTCS C OMNPEACICHHBIMU MPOLECCYANbHBIMU  CIOKHOCTAMH, TIOITOMY
NEpPBOOYEPEIHON 3ajaueld cyJa SBISIETCS ~ OTIPAHUYUTh MHCK, CBSI3aHHBIA C
CEMEHHBIMU TMPABOOTHOUIEHUSIMU OT JAPYTMX KaTEropui, BBIIBUTH NPABUIBHOCTH
BbIOOpa  MOACYJHOCTH, ONPENEIUTh YYaCTHHUKOB CIOpa, BO3MOXHOCTh U
HEOOXOJIMMOCTh MPHUBJICUCHUS K yYaCTUIO B JeJie TPEThUX JIUI, YIMOJTHOMOYEHHBIX
OprasoB, cpOpMyJIUPOBATH BOMPOCHI, MOJISKAIINE TOKA3bIBAHUIO.

CeMeiHO-TIpaBOBBIM CTAHOBHUTCS CIIOp, TJ€ HApyLIAlOTCA MpaBa y4aCTHUKOB
CEMEWHBIX MPAaBOOTHOUIEHUM, a 3a/1a4ya CIOpPa COCTOUT B €r0 Pa3pelICHHH C ILENbI0
BOCCTAHOBJICHUSI CYOBEKTUBHBIX NPaB M 005S3aHHOCTEH CYOBEKTOB (WJICHOB CEMBH),
IOCPEICTBO OMNPENEIEHUS CYAOM MCXOAHBIX TIOJOKEHUN Ui BO3HHKHOBEHMS,
U3MEHEHMSI WM TPEKpalleHus MPaBOOTHOLIEHUHM, JHOO K€ YCTaHOBIEHUS
IopuandecKoro ¢akra, mpu HeoOXOIUMOCTH €ro MPUHYIUTEIHLHOM OCYIIECTBICHHUE.

[IpeumyniecTBOM B CEMEMHO-IIPABOBOM  CIIOPE  SIBIISIETCS  BO3MOYKHOCTH
pa3pemnTh €ro CaMUMM YYacCTHHKaMH, B CBSI3M C HAJIWYUEM Yy HHX OCOOBIX
OTHOILIEHUH, KOTOPbIE OCHOBaHbI Ha Opake WU POACTBEHHBIX OTHOIICHHSAX, OJJHAKO
BO3MOXHO H pEIIEHHE CEMENHO-IIPAaBOBBIX BOIIPOCOB U IOCPEJICTBOM y4dacCTHUs
CyZIeOHOTrO OopraHa B cilyyae HapyIllEHHUs MpaB M 3aKOHHBIX MHTEPECOB OJIHOTO M3
yieHa cembu. Cnenmduka CeMEeHHOro Ccropa COCTOMT M3 €ro OCOOEHHOCTEH,
CBSI3aHHBIX C CyOBEKTaMHU MPAaBOOTHOIICHWH, 00BEKTa U MPEIMETOM, MO KOTOPHIM
MOXXET BO3HHMKaThb CIOp, MPEUMYILIECTBEHHBI XapakTep JIMYHBIX NPHUYUH
BO3HHKHOBEHUS CIIOPA HAJl UMYILIECTBEHHBIMH.

Ilenp y4acTHMKOB CEMEMHOr0 CIopa, a TAKKe CyJla COCTOMT B BO3MOXHOCTH

€ro yperyJqupoBaHMs Ha JIOCYAEOHOM CTaJWH, C MOMOIIBIO JTOCTH)KEHUS KOHCEHCYyCa
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MEXKY YYaCTHUKAMM U 3aKIIOYEHUs MUPOBOTO corjameHus. Ho mpakrtuka cynos
YKa3blBa€T HA TO, 4YTO OONBIIMA OOBEM TIpPAKJAHCKUX JeJl 3aHUMAIOT Jefia,
CBS3aHHBIE C CEMEWHO-TIPaBOBBIMHU CIIOPaMH, B TaKOM CIIy4a€ OHU MPUOOPETAIOT
YaCTHO-NIYOJNMYHBIA XapakTep, Korja TrocydapCcTBeHHas BJacTb B JIMLE CyJa
BMELIMBAECTCS B CEMEHHBIE IIPABOOTHOLICHHS.

Takum 00pa3oM, ceMEWHBI CHOp B IOPUAMYECKOM CMBICIE MPEACTaBIsIET
co00l KOH(DJIUKT HHTEPECOB CYOBEKTOB CEMEHHBIX IMPABOOTHOIIECHUM, KOTOPBIN
BBIXOJUT 332 PaMKU BHYTPHUCEMEWHBIX B3aMMOOTHOIICHUM, pa3peliacrcs CylaMu B
NOPSIAKE TPAXKIAHCKOIO CYAOIIPOU3BOACTBA, UMEET CBOU IIPABOBBIE MAaTEPUAIIBHBIE U

MpoucCCyalIbHBIC 0COOEHHOCTH U Y4aCTHHUKOB.

1.3 Buasl  rpaxaaHCKuxX  JeJ, CBSI3AHHBIX €  CeMelHbIMH

NMPpaBOOTHOIICHUAMHA

OcBeTUB MOHATHE U OTIMYUTENbHBIE TPU3HAKH CEMEHHOT0 Criopa HEOOXOAMMO
IPOBECTHU OCHOBHYIO UX KJIACCHU(UKAINIO, B TIEPBYIO OYEPENb CIEAYET OTMETUTD, YTO
3aKOHOJATENb TMOJO00HYI0 KiIacCU(PUKALMI0 HE TpUBEN, B IPaBOBOMl JUTEpaType
TaKk)Ke UMeeTCsl pa3HooOpa3re MHEHUN O CYIIECTBYIOIIMX BHIaX CEMEMHO-TIPABOBBIX
KOH(JIMKTOB.

Enexoesa O.D. nmonaraer, uto: «B 3aBUCUMOCTH OT COJEp:KaHUS HAPYIIEHHOTO
npaBa M 3aKOHHOTO HHTEpeca, MOJOOHO YTrOJIOBHOMY IIpaBy, MOKHO BBIIEIUTH
myOJTUYHBIEC CTIOPBI, KOTOPBIE CBS3aHBI C TOCYIAPCTBEHHBIM UHTEPECOM, CMEIIaHHBIE,
/i€ 3aTPOHYTHI U TOCYJAPCTBEHHBIE U YACTHBIE ACTIEKTHI, a TAKKE CIOPHI, CBSI3aHHbBIE
C 3aIIMTOM JUYHBIX (YACTHBIX) HHTEPECOB WICHOB cemei» [15].

[TockonbKy cemelHbIe MPABOOTHOIICHUS OOJAIOT YaCTHBIM XapaKTEPOM, TO
OOJBIIMHCTBO CEMEWHO-TIPABOBBIX CIIOPOB SBJISIOTCS YACTHO-TTYOJIMYHBIMHE, C BS3H C
TEM, YTO FOCYIapCTBO BMEUIMBAETCS B HUX B JIMIIE CYJACOHBIX OPTaHOB.

Nmeromasicss Hay4HO-TIpaBOBasi JHTEpaTypa, OONBIION 00BEeM CyneOHOM
MIPAKTUKHU MO3BOJISIET Pa3rpaHUYUTh CEMENHBIE CIIOPhI B 3aBUCHMOCTU OT YYaCTHUKOB

MpaBOOTHOIIEHUH, Tak, AOpamoBa JI.A. mnonaraer, u4to: «CeMeWHbIE CIOPBI
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KJIaCCU(ULUPYIOTCST  CIEAYIOMKUM 00pa3oM: BO3HUKIIME U3 OpayHO-CEeMEHWHBIX
MIPaBOOTHOIIICHU, BBITEKAIOIINE U3 OTHOIICHHUM, OCHOBAaHHBIX HA KPOBHOM POJICTBE,
B ATOM ke KIacCU(PUKAIIMU BBIICISIOTCS CIOPHI, CBA3aHHBIE C YCTAaHOBJIECHUEM, MO0
OCIIAPUBAHUEM, YK€ CYLIECTBYIOIIUX IOpPUINYECKUX (HaKTOBY [2].

baroa O.C. mnonaraer, uro: «CeMeENHO-TIPAaBOBBIE CIIOPBI, BO3MOXHO
KJIacCU(UIIUPOBATH, KaK MO MaTepUaIbHOMY, TaK U MO MPOILIECCYaIbHOMY acCIEeKTY»
[4].

MarepuanbHoe MpaBo KIACCUDUIIUPYET CEMEHHO-TPABOBbIC KOH(MIMUKTHI Ha
CJIeIyIolIMe KaTeropuu: Jejia O pacTop:KeHueM Opaka, 0 pasjese UMYIIECcTBa, CIOPhI
0 JeTSIX, aAIMMEHTHBIC 00s13aTenncTBa [16].

1. Cnopsl, cBsi3aHHBIE C MpEKpalleHueM Opaka, KOTOpPhIE, B CBOIO OYEpE/b,
BKJIFOYAIOT B ceOs: - pacTopkeHUuEe Opaka B CyJAeOHOM MOPSIKE MPU OTCYTCTBUU
corjlacusi OJJHOTO M3 CYIIPYroB Ha pactopxkenue opaka (ct. 22 CK P®); - npusnanue
Opaka HenelcTBUTENBHBIM (cT. 27 CK PD).

2. Vmy1miecTBEHHBIE CIOPHI, BKIIOYAIONINE B ce0si: - MpPU3HAHWE HMMYILECTBA
KaXJIOTO U3 CYIPYroB MX COBMECTHOW coOcTBeHHOCTHIO (cT. 37 CK P®); - pazgen
obmero nmytiectsa cynpyros (ct. 38 CK P®); - onpenenenue goneit npu pasaesne
obmero umymiectBa cynpyrop (cr. 39 CK P®); - u3mMeHeHHE U pPaCTOpPKEHHE
Opaunoro gnoroBopa (ct. 43 CK P®); - npusHanue OpadyHoro Jg0roBopa
HeaeiictButenbHbIM (cT. 44 CK P®); - oOpamienue B3bICKaHWS Ha HMYIIECTBO
cynpyros (cT. 45 CK PO).

3. Cnopsl 0 IE€TSX - B JAHHOM KaTErOpUU CIOPOB OOBEIUHSAIOTCS CIEAYIOIIUE
pazHOBUIHOCTH Jei. Copsl MEXIy POAMTENSIMU U OJM3KUMHU POJICTBEHHUKAMHU O
BOCITUTAHUU JIETEH: - O MECTE KUTEIbCTBA peOCHKA MPU Pa3JeIbHOM MPOKUBAHUU
ponuteneit (m. 3 ct. 65 CK); - 00 ocyIiecTBIeHUN POIUTEIBCKAX MPAB POIUTEIEM,
MPOXKUBAIOIIMM OTIEIbHO OT pebenka (m. 2 ct. 66 CK); - 00 ycTpaneHum
MPEMATCTBUHI K OOIIEHUIO C peOCHKOM ero OJM3KuX poacTBeHHUKOB (11. 3 ¢T. 67 CK).

4. Cropsl poauTeNield WM JIMI, WX 3aMCHSIOMMX, 00 OTOOpaHWH JSTeH OT
TPETHUX JIUI: - O BO3BpATE POAUTENSIM peOEHKa, yJIepKUBAEMOTO HE HA OCHOBAHUHU

3akoHa win cynebnoro pemenus (m. 1 cr. 68 CK); - o Bo3Bpare omekyHam
23



(mormeunTensiM) MOAONEYHOrO OT JIFOOBIX JIMI, yAEp>KUBAIOIIUX Yy ceOst pebeHka 0e3
3aKOHHBIX Ha TO OCHOBAHUM, B TOM YHUCJE OT POJIUTEICH WU IPYTUX POJACTBEHHUKOB
6o yceiHoBUTENEeH pebenka (1. 4 cr. 148.1 CK).

5. Cnopsl 10 TTOBOAY POAUTENHCKUX MPAB: - O JUIICHUH POJUTEIHLCKUX TpaB
(n. 1 ct. 70 CK); - 0 BocCcTaHOBJIEHUH B poauTeiabckux mpasax (1. 2 c¢t. 72 CK); - 06
orpannueHuu poautenbckux npae (m. 1 cr. 73 CK); - 00 oTMeHe orpaHUYeHUS
poautenbckux mpas (1. 1 ct. 76 CK).

6. Criopel 0 MPOUCXOXKJICHUM JETEH: - YCTAHOBJIEHHUE OTIIOBCTBA B CYyJI€OHOM
nopsiike (ct. 49 CK P®); - 06 ocnapuBanuu oTioBcTBa (Marepunctna) (m. 1 cr. 52
CK P®). Cniops! 0 B3bIcCKaHUU aTuMeHTOB Ha pedenka (1. 2, 3 ct. 80 CK P®). Criopsl
10 TIOBOJIY YCHIHOBJICHUS JIETEH: - 00 ycTaHOBIeHUH ycbiHOBIeHus (1. 1 cT. 125 CK);
- 00 ormene ycwiHoBieHH (1. 1 ct. 140 CK).

HeuaeBa A.M. nomaraet, uto: «CeMelHBIM KogekcoM P® jnaH MOJHBIM CITMCOK
JIeNI, CBSI3aHHBIX C BocmuTaHuem jeteity [24], Ho IloctanoBnenuem Ilnenyma
BepxoBuoro Cyna Poccuiickoit @enepamuu Ne 10 «O npuMeHEHUM CylIamu
3aKOHOJATENbCTBA MPHU PA3PEIICHUH CIOPOB, CBA3AHHBIX C BOCIHMTAHHEM JETEH»
OTMEUAETCs, YTO TMEPEUYeHb CIOPOB, CBSI3aHHBIX C BOCIUTAaHUEM JI€TE€H SIBISETCS
OTKPBITBIM U CyJ TPUHHUMAET K PacCMOTPEHUIO BCE Jeia, T/Ie 3aTPOHYTHI MpaBa U
WHTEPECHI JICTEN.

7. Copsl B CBSI3U C UCIOJIHEHHEM AJIMMEHTHBIX 0053aTeNbCTB BKIIOYAIOT B
ceOsi: - Cropbl B CBSI3U C WCIIOJIHEHHEM aJTUMEHTHBIX 0053aTeNbCTB POIUTENCH U
neteit (. 13 CK P®); - ciopsl B CBS3M ¢ UCIIOJHEHWEM aJIMMEHTHBIX 0053aTEIbCTB
cynpyroB u OwpBmEX cynpyroB (1. 14 CK P®); - ciopsl B CBA3M ¢ MUCHIOTHEHUEM
ATMMEHTHBIX 0053aTeNbCTB IPYruX uieHoB ceMbH (T11. 15 CK PO).

Knaccudukaiums cemMelHBIX CIOPOB B 3aBHCHMOCTA OT MaTepUaIbHO-
MPaBOBOTO TMPHU3HAKA JA€T BO3MOXXHOCTh YYUTHIBATh CHEIH(PUKY KaKIOTO
IPAXKIAHCKOTO JieJIa MHJWBUAYaJIbHO, IO3TOMY 3alllUTa MpPaB U 3aKOHHBIX UHTEPECOB
MOCPEACTBOM TMPEABSIBICHHUS HMCKOBBIX TPEOOBAHMI JA€T BO3MOXKHOCTh HCTIY B

MOJTHOM Mepe peain30BaTh CBOE MPAaBO Ha CyNeOHYIO 3alIUTy, a CyJeOHBIM OpraHaM
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B CBOIO OY€peJb PACCMOTPETh JEN0 IO CYIIECTBY C OOOCHOBAHHEM MPHUHSATOrO
peILIeHHUS.

Hcxons u3 xapakrepa O0ObEKTa HApYLIEHHOIO IpaBa MOXHO MOJPa3IeiIUuTh
CIIOpHl HA UMYIIECTBEHHBIC U HEUMYIECTBEHHBIE. Tak, CIIOphl 00 UMYIIECTBEHHBIX
Ojlarax MpeANojaraloT HaJIWYMe HCKOBBIX TpeOOBaHUM, OOBEKTAaMU KOTOPBIX
BBICTYNIAIOT MaTepUAJIbHBIE OTHOIICHUS, KOTOPbIE BO3MOXKHO OIICHUTH (DUHAHCOBO
(HampuMep, HCKM O pasfiele COBMECTHO HAXKUTOIO B Opake MMYIIECTBA).
HeumytiecTBeHHBIE CIIOPHI B CBOIO OYEPEAh HEBO3MOXKHO OLEHUTDH JCHEXKHO (CIOPHI
0 JIETSAX, UX POXKUBAHUHU MOCJIE pPa3BoJia pOAUTENEH).

PaccMoTpenre ceMmeilHbIX CHOpPOB NPOU3BOAMTCS CyJaMU B 3asBUTEIbHOM
NOpsIZIKE, TOCPEACTBOM HCKOBOTO CYAONPOU3BOJCTBA, IOCKOJIbKY TOJIBKO Tak
BO3MOXKHO 0O0€CTIeUnTh HAUICKAUIYI0 3allUTy HapYyLIIEHHOTOo TMpaBa, TakK Kak,
OpPUHUMAs UCK K TMPOU3BOJACTBY, CYyJ IMPU3HACT MPABO 3asiBUTENS Ha €ro nojady.
Kpome TOoro wuMeHHO WHCK cOJAEpXHT B cebe TpeOOBaHUsA, COCTOSIIIUE U3
HEOOXOJMMOCTH COBEpIICHUSI B OTHOIIEHUH KCTIA ONpPENETCHHBIX ACHCTBHI CO
CTOPOHBI OTBETYMKA MIIM BO3JIEPKATHCS OT TAKOBBIX, YCTAaHOBUTH WU OCIOPHUTH
oTpeJieNIeHHbIE I0OpUANYECKUE (HaKThI.

Hekoropble kareropuu ceMeHBIX CIOPOB PACCMATPUBAIOTCS CYAOM B MOPSIIKE
NPUKA3HOTO CYAOMPOU3BOACTBA B COOTBeTCTBMM ¢ TmiaBoi 11 I'paxkmanckoro
nporeccyanbHoro koaekca PO (nanee - I'TIK P®D)), He cBsi3aHHOTO C YCTaHOBJICHUEM
OTIIOBCTBA, OCHAapHBaHUEM OTIIOBCTBA (MATEPUHCTBA) WM HEOOXOAMMOCTHIO
MIPUBJIICYCHHS IPYTHX 3aWHTEpecoBaHHBIX Jimil [11].

[Ipu oTcyTCTBHM cropa O IMpaBe JeJ0 pacCMaTpHUBAETCA B MOPSAJIKE 0COOOTo
MIPOU3BOJICTBA, T/I€ HET CIIOpa O MpaBe: Jea, CBSI3aHHbIE C YChIHOBIEHUEM (CT. 125
CK P®), ycranoBnenuem cyiaom ¢akra npuszHanus oTioBctBa (cT. 50 CK P®), o
BHECEHUU HCHOPABJICHUN WM U3MEHEHUN B 3alMCHU aKTOB IPAXIJAHCKOTO COCTOSIHUSA
(Denepanpubiii 3akoH 0T 15.11.1997 Ne 143-®3 «0O06 akrax TpakJaHCKOTO
COCTOSIHUS») [51], 0 MpU3HAHKUU HECOBEPILIEHHOJIETHETO YMAHCUITUPOBAHHBIM (CTAThS

27 I'paxknanckoro kojaekca PO (manee 'K PO) [10].
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Tak, Hanpumep, TPU YCTAaHOBIEHUU OTIIOBCTBA, TMOO YCHIHOBICHUHN PEOCHKA Y
poauTeNie BO3HMKAIOT MpaBa M OOS3aHHOCTA B OTHOIICHUM JETed, 4YTO MpH
HEHAQJIEKAIIEM KX HCIOJIHEHHH MOXET MPHUBECTH K CEMEUHO-IIPABOBOMY CIOPY
[54].

Crarpeit 22.1 T'TIK P® ompeneneno, uro: «He moryr ObITh mepemaHbl Ha
paccMOTpEHHE TPETEHUCKOro cyaa: 2) CHOpbl, BO3HHUKAIOIINE W3 CEMEHHBIX
OTHOIIIEHU, B TOM YHUCJI€ CHOPbI, BO3HUKAIOIINE U3 OTHOLICHUW MO PAaCHOPSIAKEHUIO
ONEKYHAaMU M TIOMEUUTENSIMH UMYILIECTBOM MOJAOMNEYHOTO, 32 UCKIIOUYECHHEM JIeNl O
paszaene Mexay CylpyraMmyu COBMECTHO HaKUTOTO UMYIIECTBAY.

B cBs3M ¢ MHOXECTBEHHOCTBIO CYJIEOHBIX HCKOB, BBIOPAHHOTO HCTIIOM
crioco0a 3aIuThl HAPYIICHHOTO TIpaBa, TPEOOBaHUIM, KOTOPBIE COAEPKATHCS B UCKE, a
TaKXe€ PEIICHUN CyAa MO HUM TAaKK€ BO3MOKHO COOTBETCTBYIOIIECE pa3rpaHUUYCHUE
CIIOPOB.

I'ypBuuy M.A. Bwiaensin, 4uto: «lIpum paccMoTpeHUM CYJIOM JTaHHBIX HCKOB
3allUIIAeTCsl MPAaBO MCTIA HAa M3MEHEHHUE WM TMPEKpalleHHE CYIIECTBYIOIIETO
IPaBOOTHOIIICHHSI, KOTOPOE IO 3aKOHY HE MOXET OBITh OCYIIECTBICHO 0€3 perieHus
CyJa, a He CO3/Ial0TCs HOBBIE IIPaBa - «IpeoOpa3oBaTeabHbIA HCK»» [12].

Crateeii 8 I'paxkmanckoro koaekca P® ompeneneno, urto: «['paxmgaHckue
npaBa W OOS3aHHOCTH BO3HUKAIOT W3 CYyACOHOr0 peIICHHs, YCTaHOBHBIIIETO
IpakJIaHCKHE MpaBa M 00S3aHHOCTH.

B cnyuae, ecnu B UCKe 3asgBUTENIb MPOCUT O HAa3HAYEHUU B €ro IMOJb3Y CO
CTOPOHBI KCTIA OMPEICIICHHOT0 0053aTeIbCTBA, PEUb HICT 00 UCKE O MPHUCYKICHUH
npaBa (MCHONHUTENbHBIC). Hampumep, B cllydae pa3iebHOTO MPOKUBAHUS HCTEIL
MPOCUT 00 YCTAHOBIICHHM TIOpsIIKA OOINCHUS C PEOCHKOM, €CIId COBMECTHO
MPOKHUBAKOIIMK ¢ PeOSHKOM pOAUTENh NpensaTcTByeT B oOmeHnn. OmHako,
HECMOTpPS Ha TO, 4YTO B cooTBeTCTBUHU C M. 1 cT. 63 CK P®D: «Pomgutenu umeroT
MPEUMYILIECTBEHHOE MTPAaBO HA BOCMUTAHUE JIETEU MEPE] IPYTUMHU JIULIAMU», B CIydae
€CJIM MUMEIOTCS O00CTOSATENIbCTBA, KOTJa MHTEpEChl peOeHKa OyayT HapyHIeHbl TaKUM
OOIIIEHHEM, €T0 KXU3Hb M 3JI0POBBE CTaBATCS IO Yrpo3y, TO CyJ BIpaBe OTKAa3aTh B

ONpeIeSICHUH BPEeMEHHU OOIIeHUS ¢ peOEHKOM 0€3 y4acTus IPyroro poauTes.
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Crourt cka3zarb 0 TOM, 4TO B PsII€ CTPAH BO3MOKHO 3aKJIIOUYEHHE COTJIALIEHUS O
BPEMEHHOM ONEKe HaJl JAETbMHU, KOTOPOE POAUTENIN MOTYT OGOPMUTH MUCHMEHHO.
JlaHHO€ corjameHre JOJHKHO OXBaThlBaTh IMOCTOSHHYIO ONEKY U AHAJIOTUYHBIC
CBSI3aHHBIE BOMPOCHI, OHA BKJII0YAET GU3MUECKUM TpaduK OMEKH MEXAY POAUTEIIMU
WY JPYTUMU CTOPOHAMU, 3asIBJICHUS O IOPUIUYECKON ONEKE, KOTOPBIE TAKKE MOTYT
BKJIIOYATh COBMECTHYIO WJIM OCHOBHYIO OMEKY HaJl OJJHUM U3 POJAUTENIEH, U TpaduKu
MOCEIIEHUH. DTO Ba)KHO JJI OINpEAENIeHUs TOro, rjae OyAeT HaXOIUThbCS peOeHOK.
Kak mpaBuiio, CyliecTBYIOT OIpPEAEIECHHBIE NpaBUia, KAaCAIOUIUECS POAUTENBCKHUX
00sI3aHHOCTEM, KOTOpPHIE MOTYT IMOBIUSIThH Ha (UHAHCOBBIC WJIM IOBEJICHUECKUE
Bompock [53].

K ucnomHuTenbHBIM OTHOCIT UCKH 00 aJUMEHTaX, Kak B MOJb3Y JIETeH, TaK U
POUTENICH-TICHCUOHEPOB, UCK O HEOOXOJMMOCTH YBEIUYCHUS WM YMCHBIICHUS
pasMepa aTMMEHTOB MPU HEKOTOPBIX 0OCTOSATEILCTBAX.

[Ipu permennu BOMpoCcOB O BOCTIMTAHUU JIETEH, O MECTE KUTEIbCTBA peOCHKA
pU pa3iesIbHOM MPOKUBAHUHM CYNPYTOB, 00 OCYIIECTBICHUU POJUTEIBCKUX IpaB
poIuTeIeM, MPOXKUBAIOUIEM OTIEIBHO OT pebeHKa, 00 YCTpaHEHHH MPENSTCTBUN K
OOIIEHUI0 ¢ PeOEHKOM €ero OJM3KHUX POACTBEHHUKOB, CIIOpP OTHOCUTCSA K CIIOpam O
IPU3HAHUY TIPaBa.

Cornacno cratbe 57 CK P®: «PebeHok BmpaBe BbIpakaTb CBOE MHEHHE IPHU
PEIICHUH B CeMbe JIF0OOT0 BOMPOCA, 3aTPAruBaIOIIEro €ro HHTEPECHI, a TaKKe OBITH
3aclylIaHHBIM B XO0Je  Jo0oro  cyaeOHOro  WiIM  aJMHUHUCTPATUBHOTO
pazOupaTenbcTBa. YYeT MHEHHS peOeHKa, JOCTUTIIEr0 BO3pacTa JeCcATH JIeT,
00s13aTeINeH, 3a HCKIIOYCHUEM CIIy4aeB, KOT/Ia 3TO MPOTUBOPEUYHUT €T0 HHTEPECaM).

B cBorwo ouepenp, Criopel U MCKM KOTOpBIEC HAIIPABJIEHBl HA IPEKPAILICHUE U
W3MEHEHHE TpaBa SBISAIOTCS  MpeoOpa3oBaTelbHBIMH, K HHUM  OTHOCSTCS:
pacTopkeHue Opaka, pasaenl HMYIIECTBa, JIMIICHWE POIUTEIBCKUX TIPaB,
OTpaHUYCHHE B POJUTEIBCKUX IMpaBax WM WX O BOCCTAHOBIEHWHU, 00 OTMEHE
OTPaHUYCHUS POIUTEITHCKUX TPaB, YCTAHOBJICHUH OTIIOBCTBA B CYyI€OHOM TOPSIKE

HJIK €0 OCIIapuBaHUC, HCKU 00 YCTAaHOBJICHHUHU HWJIM €TI0 OTMCHC.

27



E.B. BacbkoBckuii mnomnaran: «lIpeoOpa3zoBarenbHble HWCKH HampaBi€Hbl Ha
CO3/1aHUE, W3MEHEHUE W MNPEKpaAIlCHUE IOpUINYEeCKUX OTHOmEHH. Cya MOXKET
VHUYTOXHUTh  CYIIECTBYIOIIEE  MPABOOTHOILIEHHWE,  pacTOprHyB  Opak. B
paccMaTpuBaeMO KaTeropuu Jei CyneOHOEe pelIeHUE «IIPEeKpaliaeT WK U3MEHSET
CIIOPHOE TPABOOTHOIICHUE» MEXIYy OJHHUMHU CYOBEKTaMH U CO37a€T MPaBOBYIO
MOYBY JIJIS1 BOSHUKHOBCHHS MPABOOTHOMICHUH MKy IPYTUMH CyObeKTaMu» [7].

HNannnuaa B.M. u PeyroB C.M. yka3plBalOT Ha TO, 4YTO CYLIECTBYET:
«BOCCTaHOBUTENBHBIM UCK, KOTOPBIM CBS3bIBAIOT C BO3HUKIIUMHU TPABOBBIMU
MOCJICICTBUSIMUA. BBIICNSIIOT KpOME TOrO W BOCCTAHABJIMBAIOIIWE IpaBa OCOOBIC
opunueckue QpakThl, TAKME KaK, HAPUMEDP, BOCCTAHOBIICHUE POJIUTEIIBCKUX MPAB U
CBSI3aHHYIO C 3TUM MPOIEAYPY OTMEHbI YChIHOBICHHS» [13].

Ha npumepe 3axkononarenscta CIIA, cyn orpaHM4YMBAET WM JIMILIAET OJHOTO
U3 POJUTENICH POIAUTEIBCKUX IpaB, KOTJIa OHW HE CIOCOOHBI HECTH KaKyH-JTHOO
OTBETCTBEHHOCTH 3a pebeHka. Cyabl MOTYT IPU3HATH POAUTENS HEJEEeCIIOCOOHBIM U3-
3a 3JI0yMOTPEOJICHHS TICHXOAKTHBHBIMHU BEIIECTBAMHU WJIM JOKA3aTEJIbCTB KECTOKOTO
oOpaieHust ¢ pedeHKOM. B Takux cityuasx yCTaHaBIMBAETCs €AUHOJIMYHAS OTeKa, TO
€CThb OJHUM U3 poauteinei. OaHako, HEOJATOMOIYUYHBIH POJAUTENH COXpaHIET MPaBO
Ha TIEPUOJBl CBHJIAHMH C pPEeOCHKOM. OTH CBHUJIAHHMS MOTYT TIPOBOJIUTHCS IO
HaOII0IeHneM. DTO 0COOCHHO HEO0OXOJMMO B CHUTYAIUAX, CBSA3aHHBIX C JIOMAITHUM
HACHJIMEM HIIH )KECTOKUM oOpalieHueM ¢ aeTbmi [55].

CnenoBaTenbHO, B HACTOSIIIEE BpeMs 3aKOH HE YCTAHOBWJ €IUHOMU
KJ1acCU(UKAIMA CEMEHHO-IIPABOBBIX CIIOPOB, IOJOOHBIE pPa3rpaHUUYCHUS MOXKHO
OTCIICIUTHh TOJIPKO B y4eOHO-IIPABOBOM JUTEpaType, MOITOMY IEepeUeHb OCHOBAHUM

JJIA I(J'IaCCI/I(bI/IKa]_II/II/I ABJIACTCA OTKPBITBIM M HC ABJIACTCA MCUYCPIIBIBAIOIIINM.

28



2 (Oco0eHHOCTH pa3pelleHUs1 M PACCMOTPEHUs JeJl, BO3HMKAKIIHMX

U3 CeMEHHBbIX MIPABOOTHOLICHHH

2.1 Bo30y:xxkaeHue B cyde TIPaXIAHCKHUX JeJ, BO3HUKAKIIUX

U3 CeMeMHbIX PAaBOOTHOLIECHU M

Kak yxe ObLIO OTMEYEHO, CEMEWHBIE OTHOIIECHHS 0co0asi KaTeropus
COIIMATIBHBIX M  OOIIECTBEHHBIX B3aMMOOTHOIICHUW, KOTOPBIE  COCTaBJISIIOT
ompeieNieHHbIe CYOBeKThl — ujieHbl ceMbu. CeMbs — sideiika oOlecTBa, KOTOpas
OCHOBBIBAETCS Ha OMPEJCICHHBIX IPABOBBIX OCHOBaHUSIX (Opak, pOJCTBEHHBIC
OTHOIIIEHUS, YCHIHOBJICHUE (YIOUEPEHHUE) U JP.).

JlaHHbIE TIPABOOTHOIICHUS BO3HUKAIOT HE MPOCTO TaK, a MPU HAIWYUU
OTIPEJICTICHHBIX IOPUANYCCKUX (HAKTOB, KOTOPHIC MOATBEPIKAAIOTCS HE JTJOTOBOPHBIMU
OTHOILIICHUSIMU, a OIpPEJCICHHBIMU aKTaMHu, HampuMep, aKThl T'PaKIaHCKOTO
COCTOSIHMSI, KOTOPBIE PETUCTPUPYIOTCA B KOMIIETEHTHBIX opraHax (opranax 3AI'C). K
TAKOBBIM TPaBOBBIM aKTaM OTHOCAT: CBHUAETEIBCTBO O 3aKIIOYEHHH Opaka,
CBUJETEIILCTBO O POXKIEHUHU, CBUIETEIBCTBO OO0 YCTAaHOBJIEHHWU OTIIOBCTBA,
CBUJIETENIBCTBO 00 YCHIHOBIIEHUU (YOUEPEHUN), CBUAETEIHLCTBO O pa3Boje. [laHHbie
aKThI MOJTBEPKAAIOT HAIMYUE OPavyHO-CEMENHBIX, POJCTBEHHBIX OTHOIIICHUH.

['maBeHcTByIOIMIEH  OCOOCHHOCTHIO  CEMEWHBIX  OTHOIICHHM  SIBJISCTCS
NPUCYTCTBUE B HUX JIMYHBIX (IOBEPUTENIHHBIX) OTHOIICHUN MEXIYy WICHAMH OJHOU
CEMBM W BO3MOXHOCTh pa3pelIeHUs CIOPHBIX ¥ KOH(IUKTHBIX CHUTYallul
MOCPEACTBOM MX BHYTPHUCEMEIHOTO B3aUMOJICUCTBUS, HO CYIIECTBYIOIIAs IPaKTHKa
CylIOB TMOKa3bIBAE€T, YTO YAaCTO HEBO3MOXHO pPa3pEIINTh BO3HUKIIWNA MPABOBOM
KOH(MIIUKT C TOMOIIBI0O BHECYAEOHOTO CIoco0a, TaKKe CIy4aeTcs, YTO MPOUCKOISLT
CUTyalluu, KOTJla HapyIlIaloTCs IpaBa W 3aKOHHBIE HMHTEPECHl CaMbIX COIMAILHO
HE3AMUIEHHBIX  WICHOB  ceMel  (MHBAIUJOB,  OCPEMEHHBIX  >KEHIIHH,
HECOBEPIIECHHOJIETHUX, IEHCUOHEPOB).

Kpome Toro, cemelHbIM 3aKOHOAATENBCTBOM OIMPEIEIEHO, UTO OCYIIECTBICHHE

YJICHaAaMHU CCMbH CBOHMX IIpaB M HMCIIOJIHCHHC HMMH CBOHX 00s13aHHOCTEH HE JOJIDKHBI
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HapyuiaTh npaBa, cBOOOABl U 3aKOHHBIE MHTEPECHl IPYIHMX UYJICHOB CEMbU U HHBIX
rpaxkaad. CeMeNHbIE MpaBa OXPAHSAIOTCSA 3aKOHOM, 34 UCKIIIOUEHHEM CIIy4aeB, €CIIH
OHM OCYULIECTBIIAIOTCA B IPOTUBOPEUNH C HA3HAYCHUEM ITHUX IIPAB.

B cootBerctBun ¢ uvacteio 1 cratbu 8 CK P®: «3ammura cemeldHbBIX IpaB
OCYLIECTBIIIETCS CYIOM IO MPaBWIAM TPAXKIAHCKOTO CYIONPOM3BOJCTBA, a B
ClIy4asX, IPEeTyCMOTPEHHBIX HACTOAINM CeMENHBIM KOJIEKCOM, IrOCyIapCTBEHHBIMHU
OpraHaMH, B TOM YHCJIE OPTaHaAMU ONEKH U MOIEUYHUTEIbCTBAY.

3ammra CyJoM CEMEHWHO-TIPAaBOBBIX OTHOLIEHHWM — CJIOYKHBIA M TPYAOEMKHIA
IPOLIECC, KOTOPBIM CKJIAABIBACTCS W3 OTAENBbHBIX CTaguil CYAONPOU3BOACTBA U
OCYIIECTBIISIETCSl KaK CyJIOM, TaK M ydacTHHKamu (cTopoHamu mpouecca). Taxk,
HAYMHAETCS CYAOMPOU3BOACTBO C MOJAYM HMCKOBOTO 3asBICHUS CYOBEKTOM IPABO
KOTOPOTO HApyUIEHO M JaHHBbIA KOH(MDIMKT HOCHUT MPaBOBOM XapakTep, TO €CTh HE
MOKET OBITh YyperyJupoBaH HWHaye, Jajee HEeoOXOJuMO JOKYMEHTAJIbHOE
oopmiieHHE (COCTaBIIEHWE HMCKOBOTO 3asIBICHMSI C MPWIOKEHUEM OMNpPEIEICHHBIX
JOKYMEHTOB), 3aT€M pEIIaeTcsi BOMPOC O TMOACYJHOCTH TpaXkIaHCKOTO [ea,
CBA3aHHOI'O C CEMEWHBIM CIIOPOM.

Tonpko mocne MPOXOoKIEHUSI BCEX OCYNEOHBIX ITAOB CY/ MPUHUMAET UCK K
IIPOM3BOJICTBY M HAYMHAETCS MOATOTOBKA Jieia K pa3oupatenbcTBy. OCHOBaHHEM IS
BO30YXKJIEHUSI TPaKIaHCKOTO Jelia SIBISIETCS JCHCTBUE 3aMHTEPECOBAHHOTO JIUIIA,
cocrosiliiee B OOpalleHHH K CyIy 3a 3allUTod TpaB M 3aKOHHBIX HHTEPECOB.
CornacHo ctatbe 3 I'paxkianckoro mnporueccyaibHoro kogekca PO (ganee - ['TIK PD)
3aMHTEPECOBAHHOE JIMLIO BIPABE B IOPAAKE, YCTAHOBICHHOM 3aKOHOJATEIBLCTBOM O
Ipa)/1aHCKOM CYyJIOIPOU3BOCTBE, OOPATUTHCS B CYJ| 3a 3aIMTON HapYIICHHBIX JTUOO
OCIapUBaeMbIX MpaB, CBOOO]I WIIM 3aKOHHBIX HHTEPECOB.

Ha craguu npuHATUS 3a4BJI€HHS K NPOU3BOJACTBY M BO30YXKICHHS
IPAXKIAHCKOTO J1€]1a BaXKHO OIPEIEIINUTD:

1) KkpuTepuu TmNpU3HAHUS JHUIAa TPABOMOYHBIM Ha CyAeOHYIO 3alIuTy
HapylIeHHBIX (OCTIOPEHHBIX) CEMEIHBIX IPaB;

2) COBOKYINHOCTb JICMCTBUM, COBEpIIAEMBIX JIMIIOM, OOpATHBIIMMCS B CY[ 3a

3alUTOM HApPYHIEHHBIX (OCHOPEHHBIX) CEMEWHBIX NpaB, U cynbei. K ux wyuciy
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HEOOXOJUMO OTHECTHU: CHOCOOHOCTh JIMIIa K YYacTHUI0 B IPOLECCYaTIbHOM
MPaBOOTHOIIICHUH; TPEOOBaHUS, MPEIBIBISIEMbIE K Cpe/ICTBaM CyleOHON 3alIUThl (K
3asBJICHUIO, UCKY), XapakTepHbIM [JJisi DJTOM CTaaAWM; COOJIIOJACHUE TPABUII
MOABEIOMCTBEHHOCTH M TOJICYAHOCTH; JOCYACOHBIM MOPSAIOK YperyIupoBaHUS
CIIOpa; MEpeYeHb ACWCTBUNM CyIbH; B CiIydyae NPEABSBICHUS HCKAa B HHTEpPECcax
HECOBEPIICHHOJIETHUX YJIEHOB CEMbHM HAJUYHE CBSI3M C PEOCHKOM (POJAUTEIHCTBO,
ONEKYHCTBO, YCBHIHOBJICHHWE, NMPUEMHAsi CEMbsl, MOJHOMOYHBIC OpraHbl — OINEKU H
MOTICYUTENHCTBA, TPOKYPATYypa).

Ha ocnoBanuu vactu 2 crateu 38 I'TIK PO nuiio, B uHTEpECaX KOTOPOTO AEJ0
HAYaTO IO 3asBJICHUIO JIMI[, OOpaIIaolIUXCs B CyJ 3a 3allUTOM MpaB, CBOOOI U
3aKOHHBIX MHTEPECOB JAPYTUX JIMIl, U3BEIIAETCA CYJOM O BO3HHUKIIEM IpOIECCE U
y4acTBYET B HEM B KaU€CTBE UCTIIA.

[IpucyTCTBYIOT Kak MarepualbHble, TaK U MPOLECCyaIbHbIE OCHOBAaHMS
BO30YXKCHHUS HCKOBOTO IMPOU3BOJICTBA T10 3asBJICHUIO, TAK UCTEI] — WICH CEMbHU U €ro
3aKOHHOE IIPaBO HapyILIEHO — MaTepUajIbHasi COCTABIISIONIAS.

[IponieccyalibHBIM ~ aCHIEKTOB  SIBISIETCS HAJIWYME Yy JIMLOA TPaXIaHCKOU
IPOIECCYaIbHOM MTPaBO U J1€eCIIOCOOHOCTH.

Cratess 37 TIIK P® omnpeaensieT TpakIaHCKYH J€eCIOCOOHOCTh Kak
CIIOCOOHOCTh CBOMMHU  JICHCTBUSIMU  OCYIIECTBIISITH  IMpOIlECCyalbHbIE IpaBa,
BBITIOJHATH TpOIleCCyalbHble OO0S3aHHOCTM W TIOpydYaTh BEJICHHUE [eJa B CyJe
npencraButento  (TpakaaHCKas  IpoleccyalibHas — JleecriocoOHOCTh).  JlaHHas
BO3MOXHOCTh COTJIACHO KOJEKCY MPHUHAIJICKUT B TIOJHOM O0OBEME Tpa)kaaHam,
OOCTUTIIMM BO3pacTa BOCEMHAAUATH JIET, 3a MCKIKYEHHEM 3SMaHCHUIALUU
rpaXJaHWHA, TMPU3HAHHUS €ro TPYAOCIOCOOHBIM CYIOM JO HACTYIUICHUS
COBEPILICHHOJICTHS.

[IpaBa M 3aKOHHBIE MHTEPECHl HECOBEPIICHHOJIETHUX JIAL MPEICTABIAIOT B
CyleOHBIX OpraHax 3aKOHHbIC NPEACTABUTEISIMH, a B PsAE CIy4yaeB, OpraHaMu
MPOKYpaTypbl, OpraHaMyd MECTHOI'O CaMOYITPABJICHUSI HA OCHOBaHMWM cTateil 45-46 u
52 TTIK P®, npu 3TOM, Kak TIJIaCUT KOJIEKC, JAHHOE IOJOKEHHE HE HCKIIOYacT

JIMYHOI'O0 Y4aCTHA HCCOBCPIICHHOJICTHUX UIIN HGI[GCCHOCO6HBIX YJICHOB CCMBHU B CYJC
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(cratbst 56 CK P®). Kpome Toro, crarbeit 48 I'TIK PO rpaxkgane BnpaBe BECTH CBOU
JieNia B Cy/i€ JINYHO UJIM Yepe3 MpeCTaBUTENCH.

CnenoBarenbHo, m3ydas noisoxkeHuss CemeitHoro konekca PO u I'TIK PO
MO>KHO CKa3aTh, 4To: «[IpaBoM Ha oOpaleHue B cy o CeMEHbIM criopam o0jagaeT
JIMII0, Yb€ MPABO HAPYILEHO, MO0 JUI0, BEICTYMAIOLIET0 OT CBOET0 UMEHU B 3aLIUTY
npas, cBOOOJ M 3aKOHHBIX MHTEPECOB JIPYroro JIMIA, HEONPEAEIEHHOr0 Kpyra, JIUII,
MIPOKYpOp, POAUTENN AETeH, ube MmpaBo HapymeHo. K poaurensM npupaBHUBAIOT
ONEKYHOB, MOIMEUYUTENEH, YIIOTHOMOYEHHBIE OpraHbl rOCYJapCTBEHHOW BIIACTH, MPU
OTCYTCTBUU POJIUTENEH UM 3aKOHHBIX MPEICTaBUTECH).

CtouT OTMETUTb, YTO 3aKOHOJATEIBHO KpPYyr JUL, OOJaJaroninx
BO3MOXKHOCTBIO OOpaIaThCs B CyJl 3a 3alIMTON MpaB M 3aKOHHBIX MHTEPECOB ceOs
WIH JPYTUX JIHI HE OTPAHUYEH U MOXKET BapbUPOBATHCS B 3aBUCUMOCTH OT CYTH U
TpeOOBaHUMN, MPEABIBICHHOIO MCKOBOTO TpeOOBaHHUA M CYHUIHOCTH CEMEHHBIX
B3aMMOOTHOIIEHUH. Tak, 1Mo JenaM O pacTOpKEHUW Opaka M pasjesie UMYIIecTBa
CyOBEKTaMH  BBICTYMAIOT  CYNPYTH, CTAHOBSICh  HUCTIIOM HM  OTBETYHMKOM
COOTBETCTBEHHO. B cnyuae paszmena wuMmyliectBa CyObeKTaMu CyAeOHOTO
pa30upaTesnbcTBa MOTYT CTAaHOBHUTBHCS M JpYrue JUIa, HalnpuMep, JETH TakkKe
oOJajaroniye MpaBoM Ha UMYILECTBO HAPaBHE C POTUTEISIMHU.

Taxk, B coorBeTcTBHH ¢ TyHKTOM 5 ctathul 38 CK P®: «Bemu, npuodbpereHHbIS
UCKJTIOYUTENBHO NJIsl YAOBIETBOPEHUSI MOTPEOHOCTEH HECOBEPIICHHOJIETHUX NETel
(omexma, oOyBb, IIKOJbHBIE M CIOPTUBHBIC MPUHAIJIC)KHOCTH, MY3bIKAIbHbBIC
MHCTPYMEHTBI, AeTCKasi OMOIMOTEKa U IpYTHE), pa3Aelly He MOJyIeKaT U NepeJatoTcs
0€3 KOMIIEHCALluU TOMY U3 CYIIPYIOB, C KOTOPBIM MIPOXKHUBAIOT JIETH.

Bxrnaapl, BHECEHHbBIE CYNIPYTaMu 3a CYET OOILET0 UMYIIECTBA CYIIPYTrOB Ha UM
WX OOIIMX HECOBEPIICHHOJIETHUX JACTEH, CUNTAIOTCS MPUHAMICKAIIUMHI ITUM JIETIM
W HE YYHUTHIBAIOTCS TIPU pasjielie o0Iero uMmyiectsa cynpyrosy [40].

B cyneOHbIX criopax mo aTuMEHTHBIM 00513aTeNTbCTBAM yYaCTHUKAMH UCTIIAMH
MOTYT BBICTYHaTh JIIOObI€ 3aKOHHBIE MPEJICTABUTENIM HECOBEPIICHHOJETHEro, a B
CJIy4ae UX OTCYTCTBHSI YIIOJIHOMOYEHHBIE OpPTaHbl U JOJKHOCTHBIE JIUIIA, HAIPUMED,

OpraHbl COLBAIIMUTHI, OINEKH U MOMEYUTENILCTBA, POKYPATYPHI.
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OcoObIM cocTaBOM CYOBEKTOB O00JaJa0T TaKXKe TIpa)KAaHCKuE Jena Mo
CEMEWHBIM CIOpaM, CBA3aHHBIM C YCTAHOBJICHMEM OTIIOBCTBA M YCBHIHOBJICHHEM
(ynouepenuem). Jlannas xareropus Aen, OyJeT OTAEIbHO pacCMOTpeHa B 3 pasjelne
MCCJIeI0BAHMS, KaK COLUAIBHO 3HAUUMASL.

[IporneccyanbHO# (hopMOil BeIpaKeHUsT HAPYIIEHHOTO TIPpaBa SBJISETCS UCKOBOE
3asBneHue. Jluio, oOpaTuBieecs B Cya 3a 3alIUTOM HAPYIIEHHOTO (OCIIOPEHHOTIO)
npaBa, 0053aHO MOJATh 3asBJIEHUWE B IMUCBMEHHOM (QopMe, 3asBICHUE JO0HKHO
COOTBETCTBOBaTh TpeboBaHusiM crtated 131-132 TTIK P® wu coxmepxkars:
HAaUMEHOBaHUE CyJa, B KOTOPBIA IMOAAETCs 3asBICHUE, CBEACHUS 00 HUCTHE H
OTBETYMKE, B TEKCTE HEOOXOJMMO H3JIOKUTh CYTh UCKa, TO €CTh YyKa3aTh, B 4YeM
3aKJII0YAETCs] HapylleHHe JMOO yrpo3a HapylleHus IpaB, cBOOOJ HIIM 3aKOHHBIX
MHTEPECOB HCTLIa M €ro TpeOoBaHUs, OOCTOSTENbCTBA, HA KOTOPBIX HCTEI]
OCHOBBIBa€T CBOM TpeOOBaHMS, M JIOKA3aTeJIbCTBA, MOJATBEPKAAIOIINE OTU
00CTOSITENbCTBA, 1I€HA KCKA, €CJIM OH TMOMJEKHUT OIeHKe, a TakkKe pacyer
B3BICKMBAEMbIX WJIM OCMApPUBAEMbIX JEHEXKHBIX CYMM, CBEICHHS O COOJIOJECHUU
JI0CYyAeOHOTO TOpsA/iKa OOpalleHus K OTBETUYHMKY, CBEIEHHS O TMPEAIPUHSITHIX
CTOPOHOM (CTOpPOHAMHU) NEUCTBHX, HANpPABICHHBIX Ha MPUMHUPEHHE, €CIH TaKue
JIEUCTBUSL TPENNPUHUMAINCH, MEePEUYeHb MpUIaraeMblXx K 3asBICHUIO JOKYMEHTOB.

Hampumep, B MupoBoii cya cyaebHoro ydactka Nel J[MMHTpOBIrpajackoro
cyneOHoro paiioHa YJIbSHOBCKON 00JacTH MOJaH UCK O pacTopKeHHH Opaka. B ucke
yKa3aHO, MECTO M BpeMs 3aKirodcHus Opaka, mHpopMamms o0 OTBETYHMKE, YKa3aH
MEPHOJ; COBMECTHOTO TMPOXKWUBAHUS M TO, YTO OpadyHble OTHOUIECHUS B HACTOSIIEE
BpeMsi TpEKpaIleHbl, YKa3blBACTCS HA Halu4he B Opake HECOBEPIICHHOJETHETO
peOeHKa, a Takke, YTO CIOop O peOEeHKE OTCYTCTBYET.

[Ipy HamMuuu B3aWMHOTO COTJIACHS HAa pacTOpKEHUE Opaka CYIpYros,
MMEIONIUX OOIIMX HECOBEPIICHHOJETHUX AETEH, a TakKe CYNPYroB, YKa3aHHBIX B
nyHkTe 2 ctatbu 21 CemeilHOTO KOIEKca, Cya pacTtopraeT Opak 0e3 BBISICHCHHS
MOTHBOB pa3Boa.

B cBs3M C BBIIEU3IIONKEHHBIM, HCTEI] MPOCUT CYyA pPacTOPTHYTh Opak,

MPUIOKUB HEOOXOAUMBIE JOKYMEHTHI M YBEAOMHUB CYJ O BpPYYEHUU OTBETUUKY
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KOIIMM HKCKOBOTO 3asBJIIEHUS C OTMETKOM O MOJYyYEHUHU, HCTEL TaKKe OIUIaTHII
YCTAHOBJIEHHYIO 3aKOHOM T'OCYIapCTBEHHYIO NONUIMHY. CTOUT OTMETUTH, 4TO ¢ 2025
rojia pasMep rocyAapCcTBEHHON NOUUIMHBI Ol yBenuueH 10 5000 pyOnel, panee oH
cocTanisii 650 pyOeit.

Ha ocnoBannu crateu 65 CK PD: «MecTo KUTENbCTBA IETEN MTPU pa3aeIbHOM
MIPOKMBAHUH POAUTENIEN YCTAHABIMBAECTCS COTJIAIIEHUEM POJIUTEIIECH.

[Ipu oTCyTCTBUM COTJAIICHHs CIIOP MEXKAY POJIUTEISIMU Pa3pelIaeTcs CyJoM
UCXOJs U3 UHTEPECOB JIETe M C yuyeToM MHeHus jaeteid. Ilpu atom cya yuuThiBaeT
NPUBSI3aHHOCTh peOeHKa K KaXJAOMy W3 POJUTENel, OpaTbiM U cecTpaMm, BO3pacT
pebeHKa, HPaBCTBEHHbIE W HHbIE JIMYHbIE KadyecTBa pOAMUTENICH, OTHOILICHUS,
CYILIECTBYIOUIME MEXKY KaXIbIM U3 POJUTENCH 1 peOEHKOM, BO3MOKHOCTh CO3JaHUs
peOeHKy YCIOBUM JJI BOCIIMTAHUS M PAa3BUTUA (POJl AEATEIBHOCTH, PEXKUM PaOOThI
POAUTEIEH, MATEPUAIIBHOE U CEMENHOE MOJI0KEHUE POAUTENEN U APYTOE)».

Ucxons u3 yero, cieayer, 4To 000 UCK M0 CEMEMHBIM CIIOpaM UMEET CBOIO
dbopMy Ui ToJauM B CyHA, a TaKXKe OMNPENENCHHBIM CHUCOK IMPOIECCyaabHO
3HAUYMMBIX JIOKYMEHTOB, JIOKa3aTeJIbCTB, KOTOpPHIE OOOCHOBBIBAIOT TpeOOBaHUS
3asIBUTEJIS.

Hampumep, mans Ttoro uroObl Cyd TNPUHSI K MPOU3BOJACTBY HCK 00
YCTAHOBJIEHUU  OTLOBCTBA, 3asBUTENIb JOJDKEH TIPAaMOTHO U3JIOKHUTh  BCE
0o0CTOATENbCTBA TIPH  KOTOPHIX BO3HHKJIA OEPEMEHHOCTh W POJUIICA PEOEHOK,
OTHOIICHHS UCTIA M OTBETYMKA, UX MEPHUOJ, 3HAJ JU OTBETUYUK O OEPEMEHHOCTH U
pebeHke, kakue nercTBus npeanpuHuman. JlokazaTenbcTBaMu MO JaHHOW KaTeropuu
JIeT MOTYT TOCTY>KUTh TEPENUCKH, 3aMuChu Tele()OHHBIM TEPETOBOPOB, TEHEKHBIC
MEepPEBOJIbI HA CUYET UCTIIA.

B cBoro ouepenp, 3asBiss 00 anuMeHTax Ha peOeHka (AeTeil) HeoOXOoauMOo
MPEACTABUTh CYy KOIHUU CBUIETEIBCTB O POXKICHUU JETEH, INle yKa3aH OTell, €ro
JaHHBIe, TPEOYEMBIl ¢ OTBETYHMKA pa3Mep AIMMEHTOB, (HOPMY yIUIAThl aIMMEHTOB:
TBEp/Aasl JCHEXKHAs CyMMa, JTUOO 4acTh 3apaboOTKa, €Cid WMEIOTCS TaKue JaHHbIC
YKa3bIBA€TCS HW3BECTHBIM HCTI[y JOXOJ OTBETUMKA, YKa3bIBAETCA TAaKXKE JOXOJ

poauTeNisa ¢ KOTOPBIM IIPOKUBAET peOeHOK, 00 ero orcyTcTBHE (CT. 83 CK PD).
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B uckoBoMm 3asiBneHHH O pa3fene COBMECTHO HaKUTOTO UMYIIECTBA BaXKHBIM
SBJISIETCS M3JI0)KEHUE BOMPOCA O MPOUCXOXKICHUHM (PeKUME HMYIIECTBA), CPOKH,
OCHOBAHUS, LI€JIM U MOPSAJOK MPUOOPETCHUSI UMYIIIECTBA.

HckoBbie TpeOoBaHUS MOATBEPIKIAIOTCS MOJMUCHIO UCTIA, KaK MPU Tojaayue
HCKa, TaK U B CyJe0HOM pa3OupaTenbCTBE, MOCKOJILKY Ha OCHOBaHUU cTaThu 56 I'TIK
P® Opems noka3piBaHMsI B TpPaXXAaHCKOM IIpPOLIECCE€ JIEKUT Ha CTOPOHE,
MPEABSABISIONICH UCKOBBIE TPEOOBAHMS.

[ToMmuMo 0O0mIEM3BECTHBIX M 0o0Jiee YacTO BCTPEUAIONIUXCS B TMPAKTHKE
OCHOBaHUW It BO3OYXKJEHHUS Jieia O pas3pelieHud Ccropa 10 CEeMEHHBIM
IPABOOTHOIIICHUSIM CYIIECTBYIOT 3asBIICHUSI O BBIHECEHUM CYyJIeOHOro TMpHuKas3a
(Hanmpumep, B Ciiyyae B3bICKaHUS AJMMEHTOB CO BTOPOTO pOJUTENs, B Opake, 0e3
CaMOT'0 PAaCTOPKEHUs OpayHbIX OTHOIIEHMH), 3asBICHHUE 00 yCTaHOBJICHUU (akTa,
UMEIOIIECTO IOPUINYECKOe 3HaUYCHHUE (HAampuMep, YCTaHOBJIEHUE (DakTa OTIIOBCTBA B
clly4ae CMEPTH MPEJIoIaraéMoro oTia), 3asBiieHue 00 YChIHOBJICHUU (yI0UepEHUN),
3asBieHHe 00 OrpaHMYeHHH JEeecrocoOHOCTH (B cCily4yae 3JI0ynoTpebiieHus
CIIUPTHBIM WJIEH CEMbU IPUBOJUT CEMbIO B 3aTPYIHUTEIBHOE TIOJIOKEHHUE), O
NPU3HAHUYU YJIEHA CEMBbU HEIEECIOCOOHBIM (HAIMYUE TICUXHUUYECKOT0 PacCTpOMCTBRA).

JlaHHbIN TMepeyeHb MpollecCyadbHbIX (OPM BBIPAXKEHHUS CYAYy CBOMX IpaB H
3aKOHHBIX HMHTEPECOB, KOTOPHIE, IO MHEHHUI0 CYObEKTa IIpaBa, HapPYIIAIOTCA,
SBJISIETCSI OCHOBHBIM, HO HE OrPaHUYEH 3aKOHOM, CYIIECTBYET €II€ MHOXKECTBO
Bapuanuii 1 Gopm. Ilpumepsl MHTEPECHBIX U OCOOBIX (OPM BBIpAXKEHUS OYAyT
MIPUBEACHBI HUXKE TI0 TEKCTY PabOTHI.

Ha ocnoBanuu crareu 137 I'TIK P® oTBeTuMk BmpaBe A0 MPUHATHS CYJIOM
peuieHns MpPeabIBUTh K HUCTIy BCTPEUHBIM HCK IS COBMECTHOI'O PACCMOTPEHUS C
MepBOHAYAIBHBIM HCKOM. lIpenbsiBieHHE BCTPEYHOTO HCKa OCYUIECTBIAETCS I10
oOIMM TIpaBUIIaM TPEIBSBICHUS UCKA.

BaxupiM  BOmpocoM  mpu  paspemieHHH ~— BOINpOca O  CEMEMHBIX
MIPAaBOOTHOIICHUSX B CY/I€ SIBIISIETCS IPABUIIBHOE ONPEICIICHUE TI0IBEJOMCTBEHHOCTH
(MOJICYTHOCTH ) JAHHOM KaTeropuu IpaKJaHCKOTO Jea.

CeMeliHple  CIIOpBI, pa3pelmacMble CyJaMud B TOPAAKE TPa)xIaHCKOTO
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CYJONPOU3BOJICTBA:

1) nena, cBsi3aHHbBIC ¢ OpayYHO-CEMEHHBIMU OTHOIICHUSIMU (pacTopKeHue Opaka
U MIpU3HaHUE OpaKa HeJIEUCTBUTEIIBLHBIM);

2) nmena o pasnuenie COOCTBEHHOCTH (pa3jiesl COBMECTHO HAXUTOTO B Opake
HMMYILIECTBA);

3) nmena 00 adMMEHTHBIX oO0si3aTenbCcTBaX (O B3BICKAHWMM aJMMEHTOB Ha
coJiepKaHre HECOBEPUICHHOJETHUX IE€TEH, HETPYJOCIOCOOHBIX POAUTEINSX);

4) nena o MPOUCXOXKACHUU JeTel (YyCTaHOBJIEHHE OTI[OBCTBA);

5) nena, cBA3aHHBIE C BOCIUTaHUEM JeTell (Hanmpumep, 00 onpeeeHuy MecTa
KUTEIbCTBA pEeOCHKA TMpU pas3lelbHOM MPOXXUBAHUU POAUTENCH, O JIHUIICHUU
POJUTENIBCKUX TIPaB).

Hekoropbie ClOXHOCTH MpPHU MOJade MCKOBOTO 3asBIICHUS CIIy4arOTCs, KOIna
JOJKEH OBITh PACCMOTPEH HUCK O PACTOpPKEHUU Opaka, BOMPOCHl BO3HHUKAIOT IO
NOJICYIHOCTH JTAHHOTO TPAXJAAHCKOTO JIeja, TaK KaKk OT OOCTOSITENIbCTB Jesia OydayT
BJIMSTH HA TO, KAKUM CYJIOM paillOHHBIM WJIM MUPOBBIM OYJE€T paccMaTpUBaThCs JEIO.
HNmeer MecTto Bompoc 00 OmpeneneHud U TePPUTOPHAIBHON MOJCYIHOCTH, KOTOpast
MOKET OBbITh Kak 0OIlel, TaK U MCKIIOYUTEIHHOM, B J€JIaX O pa3fesie COBMECTHOIO
umyniectBa. Ilo cmbiciy cratbm 23 TTIK P® xkpurepusiMmu pasrpaHUyuCHUS
NOJICYTHOCTA MHUPOBBIX CyJI€W M pallOHHBIX CYAOB SIBIISIFOTCS LIEHA MUCKAa U XapakTep
cropa.

TeppuTtopuanpHas MOJACYIHOCTh OINpPEAENseTCsS Mo OOIMM MpaBuiiaM, JIMOO C
MIPUMEHEHUEM MIPABUJI aJIbTEPHATUBHON WJIM JOTOBOPHOU MOJCYAHOCTH.

[lo cMmbicmy yka3aHHBIX CTaTedl W OOIMMM TIpaBHJIaM OOJBIITMHCTBO HCKOB
NpeabsABIsAECTCS B Cyd IO MECTYy HAaXOXIEHUS WM aJpecy OTBeTYuKa (ero
MMYIIECTBA) — OCHOBHOW BUJ MOJACYAHOCTU. VICKM O B3BICKAHUU aTUMEHTOB U 00
YCTAHOBJIEHUH OTIOBCTBA MOTYT ObITh MPEIBSIBICHBI UCTIOM TaKXKe€ B CyJ 10 MECTY
€ro JKUTENbCTBA — aJbTEpPHATUBHAS MOJCYAHOCTb. BO3MOXHOCTH J1OTOBOPHOM
noacyaHoctu npeacrasneHa crtatbent 32 ['TIK PO, korma cTtopoHs! BipaBe COCTaBUTH
COTJIAIICHHE B MTUChMEHHOU opMe 00 M3MEHEHHUH TEPPUTOPUATHLHON MOJCYTHOCTH U

MpeACTaBUTh €€ BMECTC C MCKOBBIM 3asIBJICHHUCM.
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CrouT OTMETUTBH, YTO B CIIy4ae, €CIM y MCTIA €CTh HECOBEPUICHHOJETHUU
peOEHOK MJIM UMEET MECTO HapYILIEHUE COCTOSIHUS 3JI0POBBS, TO UCK O PACTOPKEHUU
Opaka MOTYT MPEIBABIATHCA TAKXKE B CyIl MO MECTY >KUTEIbCTBA CaMOr0 MCTIA
(uckmrounTenbHas noAacyAHocTh). B cuny uwactu 10 crareu 29 T'TIK PD BeIGOp
MEXIY HECKOJIBKUMH CYJIaMH, KOTOPBIM COIVIACHO HACTOAIIECH CTaThe MOJCYIHO
JEJI0, TPUHAIJICIKUT TAKKE UCTIY.

Crareeit 31 TTIK P® mnpemycmMoTpeHa NOACYJHOCTh MO CBSI3U  JEN:
«BcTpeuHblil UCK NPEABSABISETCA B Cy[A MO MECTY PACCMOTPEHHUS MEPBOHAYATBLHOTO
uckay. K mpumepy, onuH W3 CynpyroB 3asiBisieT B CyJ O pacTopkeHuu Opaka, a
IpYyrol MOJAeT BCTPEUYHBIM HCK O paszjesiec MMYIIECTBa, JEJI0 B TaKOM Cllyyae
paccMaTpuBaTh TPAXKIAHCKOE M0 OyaeT Ccyl, MEepBbIM NPUHSIBIIMKA €70 K
MPOU3BOJICTBY.

Ha ocnoBanuu crtateu 23 I'TIK P® BbIAEHAIOT CHEAYIOUIUE KATErOpUM JEd,
BBITEKAIOIIUX U3 CEMEMHBIX CIOPOB, KOTOPHIE MOJICYTHBI MUPOBOMY CYAY:

— MCKU O pacTOp>KeHUHU Opaka Oe3 3asBIeHUs APYTUuX TpeOOBaHUI;

— HCKM O pacTOpKeHUW Opaka, MpU HAIMYMKU WHBIX TpeOOBaHMI, KOTOpbHIE
OpsIMO HE HCKIIOYAKOT BO3MOXHOCTb PAaCCMOTPEHHS MHUPOBBIM CYIOM (JMIIEHUE,
OTpaHUYCHHUE POJUTENIBCKUX IIpaB, CIOPHI 00 OMNpeNelIeHUH MeCTa >KUTEIhCTBA
pebeHKa, eciii UMEETCs CIIOp O paszesie COBMECTHO HAXKUTOT'O0 UMYIIECTBA, ACHEKHAS
orieHka kotoporo mnpesbiaet 50 000 pyoneit).

B cnywasx, korma neHa HMMYIIECTBa HE 3asBJICHA CyJ OIPEHECISAET €ro
PBIHOYHYIO CTOMMOCTB, €CJIM MCTEl] HAMEPEHO YMEHBIIWI WM 3aHU3WI LEHY
yKa3aHHOT'O UMYIIIECTBA, MCK corjacHo ctatbe 135 I'TIK P® Bo3Bpalaercs UcTIly, B
CBSI3M C TEM, YTO OHO HEIMOACYAHO MHPOBOMY CYIY, C Pa3bsSCHEHHUEM 3asiBUTECIIO
HEO0OXOTUMOCTH OOPATUTHCS C UCKOM B PAaOHHBIN CY/I.

MupoBoil CyA paccMaTpUBAET T'PAXKIAHCKHUE JI€JIa, CBA3AHHBIE C CEMEMHBIMHU
CriopaMu B cllydae, HalmpuMep, pacTOp)KeHus: Opaka, KOT/ia pedb MPU 3TOM HE UJET O
CIIOpaxX O HECOBEPIICHHOJETHUX MAeTsX. CTOUT OTMETUTh, YTO 3aKOHOAATENb HE
MpeAyCMOTpeEN 0053aTeIbHOTO MPUJIOKEHHUSI K UCKOBOMY 3asBJICHUIO COTJIAIIEHUS O

MPOKMBAHUM COBMECTHBIX JIET€M IOCIEe pacTOp:KeHHs Opaka, cOrJamieHus 00
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anuMeHTax. [[ocTaTtoyHO ykas3aTh IPU MOJA4€ WCKOBOTO 3asBICHUSA, YTO CIIOPHI O
JETAX OTCYTCTBYIOT, B MUPOBOM CyJ€ MIpPOCIAT MOAMNHCATh yxe CHOpMUpPOBAHHOE
corjlaiieHue, rjae o0a poauTeNiss CTaBIT CBOM MOJIMKUCH, YTO CIOPBI O JETSIX Y HUX
OTCYTCTBYIOT. B cilyuae ke eciu, B XojA€ CyIeOHOTO pa30oupaTesibCTBa TaKOW CIIOP
BO3HMKAET, JIEJIO0 JOJDKEH PacCMAaTPUBATh PAMOHHBIN CY/L.

CnenoBatenbHo, CcyaoM o0miedl opucaIukuuu  (palOHHBIMH  CyJaMu)
paccMaTpUBaIOTCS: UCKA O PACTOPKEHUHM Opaka, KOTJia COBMECTHO C 3asBJICHHEM O
pacTop>keHHU Opaka UMeEeTCs CIOp O pasjeliec COBMECTHOIO HMYIIECTBa,
npeBsbimaroniero 50 Teic. py0.; UCKH, IJIe PEIIAIOTCS BOMPOCHI O CYAbOE COBMECTHBIX
HECOBEPIIICHHOJICTHUX JIeTei (Oompe/esieHne uX MecTa JKUTEIbCTBA IOC/e Pa3Boja,
nmpaBa OTJEJIbHO TPOXKUBAIOIIETO POAUTENS Ha Yy4yacThe B IKU3HM peOeHKa,
yCTpaHEHHUE MPErpaj Mo peajauzalydd POAUTEIbCKUX MpaB, JUIICHUE POAUTEIbCKUX
npaB, MPU3HAHUE WA OCTIAPUBAHUE OTI[OBCTBA).

ITocne cocraBiaeHUs] MCKOBOTO 3asBJICHUS C M3JIOKEHUEM B HEM HCKOBBIX
TpeOoBaHUi u BbIOOpa CyneOHOTO OpraHa, KOTOPOMY MOJCYIHBI BOMPOCHI IS
pa3pellIeHns] CEMEMHOT0 CIIOpPa, HACTYIAET 3Tall U3YYECHHS UCKA CYJIOM.

Ha ocunoBanuu crtateu 133 I'TIK P® cynps B TeueHWE TNATH AHEW CO JHS
NOCTYIUICHUSI HMCKOBOTO 3asiBIIEHUS B CyA 00s3aH PacCMOTPETh BOMPOC O €ro
OPUHATAU K MPOU3BOACTBY cyla. O NpPUHATHHU 3asBIEHUA K MPOU3BOJCTBY CyJa
Cy/Zlbsi BHIHOCHUT OIIpe/IeJIieHre, HA OCHOBAHWU KOTOPOTO BO30YKIAETCs TPpaKIaHCKOE
JI€J0 B CyJI€ IEPBOM MHCTAHIIUU.

Tax, mupoBoit cyaps cyneoHoro yyactka Nel JITuMUTpOBrpajckoro cyaeoHoro
pailioHa VYIbSHOBCKOW 00JacTH, BBIHEC OIpEACICHHEe O TPUHITHH HCKOBOTO
3asiBJICHHUS K TPOU3BOJICTBY M TOATOTOBKE Jella K CyneOHOMY pa3OupaTesbCTBY,
YIOCTOBEPHUBIINCH, UYTO HMCKOBOE 3asiBICHHE COOTBETCTBYET TpeOOBaHUSAM
3aKOHOJATENbCTBA. B ompeneneHnn cyjJ ykazadl Ha HEOOXOAMMOCTh MPOBECTH
NOCY1eOHYIO MOJATOTOBKY, @ UMEHHO: HAMPABIISIET KOMUIO OMPEACIICHUS] CTOPOHAM U
Ja€T UM CPOK JJIsI IPEAbSIBICHUS MUCbMEHHOTO OT3bIBa Ha MCKOBBbIE TPEOOBaHUS, a
TaKXe JO0KAa3aTeJIbCTB, MPHUTJIAIIACT CTOPOHBI Yy4aCTBOBAaTh B CTaJAUU IMOJATOTOBKU K

CyiIcOHOMY pa3OoupaTeabCTBY, Pa3bsCHAS MM OCHOBHBIC MpaBa M 00S3aHHOCTU Kak
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YY4aCTHHKOB TIpoLecca.

B cnyuae HecoOmogeHus TpeOOBaHUN U3JI0KEHUS HMCKOBOTO 3asiBJICHUSA,
HECOOJIIOJIEHNs TpaBUil MOJCYIHOCTU CYyAbsl MMEET IMpaBO: OTKa3aTh B IMPUHATUU
3asIBJICHMS], BO3BPATUTH 3asBJICHUE, OCTABUTH €r0 0€3 JBUKEHUS.

Tak cornmacHo nyHkTy 1 IloctanoBnenus Ilnenyma BepxosHoro Cyna P® or
05.11.1998 Ne 15 «O mpuMeHEHUU CyAaMH 3aKOHOAATENbCTBA MPU PACCMOTPEHUU
7€l O PACTOPKEHUHM Opaka» MpU MPUHATHUM MCKOBOTO 3asiBIICHHUS O PACTOPKEHUU
Opaka cyq 00s13aH yUUTBIBaTh, uTO coryiacHo cT. 17 CK PO myx He umeer npasa 6e3
corjacusi >KeHbl BO30YXJaTh JI€JI0 O PAaCTOPKEHMH Opaka BO BpeMsi O€peMEHHOCTU
’KCHBI M B TCUCHHME OJHOIO TOjla MOCie poXacHus pederka [28].

OTka3aTh B IPUHATHM 3aBJICHUS CYyJlbS BIIPaBE B CIy4asiX, IPEeIyCMOTPEHHBIX
cT. 134 TTIK P®D, kK HUM OTHOCATCA CIEAYIOUIUE CIIy4yau: 3asBJICHUE HE IMOMJICKUT
PacCCMOTPEHHUI0O U pa3pelIeHUI0 B TMOPSJIKE TPaKIAHCKOTO CyAONpPOU3BOJCTBA,
MIOCKOJIbKY 3asiBIICHHE PACCMATPUBAETCS W Pa3pelIaeTcs B MHOM CYJeOHOM MOPS/JIKE;
3asBJICHUE TPEABSIBICHO HEHAMJIEKAIIUM UCTLUOM, B 3asBICHUHU U3JIOKEHBI
00CTOSITENIbCTBA, HE 3aTparvMBarollve IMpaBa, CBOOOABI WM 3aKOHHBIE HHTEPECHI
3asIBUTEISA, YK€ CYLIECTBYET BCTYIIMBILEE B 3aKOHHYIO CHUJIY PEIICHHUE CyAa IO CIOpPY
MEXIy TEMHU K€ CTOPOHAMH, O TOM K€ NPEAMETE U IO TEM K€ OCHOBAHUSM HIIU
OMpeNeNICHHE CyJla O MPEKPAIICeHUH NPOU3BOACTBA IO Ny B CBSI3U C HNPHUHATUEM
OTKa3a UCTLA OT UCKAa UJIM YTBEPKAECHUEM MUPOBOTO COTJIAIIEHUS] CTOPOH.

OO0 oTkaze B MPUHSATUU UCKOBOTO 3asiBJICHUS CY/bsi BIHOCUT MOTHBHUPOBAHHOE
OIpesiesIeHNe, KOTOPOE JOJKHO OBITh B TEUEHHE MATH JHEW CO AHS MOCTYIUICHHS
3asBJIEHUS] B CyJl BPYYEHO WJIM HANPABICHO 3asABUTENII0 BMECTE C 3aiBICHHEM H
BCEMH NPUIIOKEHHBIMU K HEMY JJOKYMEHTAMM.

OTka3 B NPHUHATUM HCKOBOI'O 3asBJICHHUS NPEMSATCTBYET IOBTOPHOMY
oOpallleHUIO 3asBUTENS B CyJ] C HICKOM K TOMY K€ OTBETUYHMKY, O TOM K€ MpeaMeTe U
II0 TeM K€ OCHOBaHMAM. Ha omnpenenenue cyapn o0 OTKa3e B MPUHATUU 3asIBICHUS
MOJKET OBbITh MOJaHa YacTHas XKanoba.

Cyn BO3Bpallaer UCK B ciayyae HECOOTIOAEHUS TOCYACOHOT0 MopsIKa MoIaduu

3asBJICHUs (HE W3BEIICHHE OTBETYMKA), MCK IOJIaH B HEHAJICKAIIUU CyAeOHbIN
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opraH, 10O HENPaBOCIOCOOHBIM CYOBEKTOM, TEKCT W TMOPSAIOK H3I0XKECHUS HE
COOTBETCTBYIOT YCTAaHOBJIEHHON (OpMe HCKOBOTO 3asiBICHUS, HE CTOUT IOJIUCH
UCTIIA, CaM HKCTel] MPOCUT CyJA BO3BPATUTh HCK, a TakXKe, €CIM HE YCTpaHEHBI
00CTOATENbCTBA, MOCTY)XUBIINE OCHOBAHUSIMU JIJISI OCTaBJIEHUS MCKOBOTO 3asBICHUS
0e3 IBIKECHMUS.

[Ipu ycTpaHeHMM yka3aHHBIX CYJIOM OOCTOSITENIBCTB, UCTEI[ MOXXET MOBTOPHO
o0paTuThCs B Cy/I.

Taxke mnpu HecoOmogenun mnpaBun crared 131 u 132 TTIK Pd
(HecobmoneHne mpaBwi U (HOPMBI MCKOBOTO 3asBJICHUS, MOJAHHOTO B CY[, IMpHU
OTCYTCTBUU HEOOXOAUMBIX JTOKYMEHTOB) CYJ BBIHOCHUT OMpejeieHrue 00 OCTaBICHUU
3asiBJICHUS O0€3 JBMKECHUSL.

B ompenenenun cyn ykasplBaeT OCHOBAaHMS JUISl OCTaBJICHUS MCKOBOTO
3asBlIeHUsT 0€3 JIBIKCHHUS U CPOK, B T€UCHHE KOTOPOTO HCTEI JOJKEH YCTPaHUTh
00CTOATENbCTBA, MOCIYKUBIIUEC OCHOBAHUEM JJII OCTABJICHUS HMCKOBOTO 3asiBICHUS
0€e3 IBIKEHUS.

B xozie npuHATHS UCKOBOTO 3asBJIEHUS K MPOU3BOJICTBY JIMOO MPUHSATUU UHOTO
MOTHBUPOBAHHOTO pEIIeHUs, B COOTBETCTBUU cO cTathedl 137 I'TIK P® orBeTunk
BIIPABE 10 NPHUHATUSA CYIOM PELICHHS NPEIbSIBUTHh K HCTI[y BCTPEUHBIA UCK IJIs
COBMECTHOI'O PACCMOTPEHHUSI C MEPBOHAYANIBHBIM UCKOM. IIpenbsiBiaeHne BCTPEUHOTO
MCKa OCYIIECTBISETCS MO OOLIUM MTPaBUIIaM MPEIbIBICHUS UCKA.

Urak, mpaBo Ha oOpalieHHe B CyJ pealn3yercs IOCPEICTBOM IOJa4d B
YIOJIHOMOYEHHBI CYJNeOHBI OpraH JIMIIOM, 4Yb€ IPaBO HAPYIIEHO HCKOBOIO
3asBJICHUS, KOTOPOE JIOJHXKHO OTBE€YaTh BCEM TpPEOOBAHUSM 3aKOHA, TOJIBKO MpH
HAJIMYUA OCHOBaHUWH, cOOMIOZeHUsT (OPMBI MCKAa W MHBIX YCJIOBHH CYJ MPUHUMAET

€I'0 Ha paCCMOTPCHHUC.
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2.2 IloaroroBka aejia K CyAeOHOMY pa30HMpaTe/bCTBY IO IPAKIAHCKHUM

JAeJIaM, BOSHUKAKIIUM U3 CeMeilHbIX MPABOOTHOLIEHUI

Ha ocnoBanum IlocranoBnenus Ilmenyma BepxoBHoro Cypa P®
or 24.06.2008 Ne 11 «O mnOArOoTOBKE TpaxAaHCKUX M1 K CyAacOHOMY
pazOuparenscTBy» (nanee IlocTtaHoBiIEeHHE O TMOATOTOBKE JieNl) COOJIIOJICHHE
TpeOOBaHUM 3aKOHA O MPOBEICHUM HaJIekKalledl MOATOTOBKH TPaKIAHCKUX Il K
cynieOHOMY pa3OUpaTeNbCTBY SIBISETCS OAHUM U3 OCHOBHBIX YCIIOBUM MPABUIBLHOTO
U CBOEBPEMEHHOI0 ux paspeuieHus. He nposeaenue nu6o hopmanbHOE MpoOBeIeHUE
MOJATOTOBKH JIeNI K CyIeOHOMY pa3OupaTesibcTBY, Kak MPaBWIO, MPUBOJIUT K
OTJIO)KEHMIO CYAEOHOro pa3doupaTenbCTBa, BOJIOKUTE, a B psJie CIy4aeB U K
HNPUHATHIO He0OOCHOBaHHbIX pemienuit [30].

Ha ocHoBanuu BeIeykazanHoro [loctaHoBIeHUs, a TakkKe B CHIIy cTaTh 147
ITIK P® ycraHOBI€HO, 4YTO TMOJATOTOBKAa Jel K CyaeOHOMY pa3OUpaTeabCTBY
ABJISIETCS CaMOCTOSITEIbHOM CTAaMEel Tpa)XAaHCKOrO IMPOIECCa, MUMEIMIEH LEbI0
o0ecreyuTh MPaBWIBHOE M CBOEBPEMEHHOE MX PACCMOTPEHHE W paspelieHue, u
o0s3aTeNbHA 10 KAKIOMY IPaKJaHCKOMY JeIy.

CBoeBpeMeHHas M TMOJHas MOATOTOBKA Jiea K CylneOHOMY pa30upaTelibCTBY
UMEET ONpEAeISIonee 3HAUeHUE I KadeCTBEHHOIO pacCMOTPEHHUs Jiefla B
YCTaHOBJIEHHBIE 3aKOHOM CPOKH.

[locrne mpuHATHS 3asBICHHUS K MPOU3BOJCTBY U BO30YXKICHHUS Jeja CyIbs
BBHIHOCHUT OIPEACIICHHEe O TMOATOTOBKE Jelia K CyaeOHOMY pa30upaTelnbCTBY U
YKa3bIBa€T JI€UCTBUSA, KOTOpPHIE CIIEYET COBEPIIUTH CTOPOHAM, APYTHUM JIHAIAM,
YYacTBYIOIIUM B JieJie, U CPOKH COBEPIIEHUS JTUX JEUCTBUN i1 OOeCTiCUCHHUs
MPaBUIIBHOT'O U CBOEBPEMEHHOT'O PACCMOTPEHUS U pa3pelleHUs JIela.

B coorBerctBum co crathber 148 I'TIK P® 3agagyamu moAroToBKH nAena K
cylieOHOMY pa30UpaTEIbCTBY SABISIOTCS:

- yrouHeHHe (HAKTUUECKUX OOCTOSATEIHCTB, WMCIONIMX 3HAYCHHE IS
MPaBUIIBHOTO pa3pelieHus aena;

- ONpEIENICHUE 3aKOHA, KOTOPBIM CIEAYyeT PYKOBOJCTBOBATHCSA IpHU
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pa3pelIeHnH J1eJ1a, U YCTAaHOBICHUE TPABOOTHOILICHUN CTOPOH;

- pa3peuieHue BOMpoca O COCTaBE JIMI, YYacTBYIOIIMX B JI€JIe, W JPYTHX
YYaCTHHKOB MPOIIECCA;

- Ipe/ICTaBJICHUE HEOOXOIUMBIX JI0KA3aTeIbCTB CTOPOHAMHU, IPYTUMHU JIUIIAMU,
Y4aCTBYIOUIMMHU B JIEJIE;

- IPUMHUPEHUE CTOPOH.

Ha srtoii cranuu Ha ocHoBanuu ctatb 149 I'TIK P® 0043aHHOCTBIO CTOPOH U
cyJa SIBJISIETCA MCCJEOBAHUE BOMPOCA O JOCTATOYHOCTU JIOKA3aTEIBCTB, TOCKOJIBKY
MMEHHO Ha OCHOBAaHMU HHUX CYJI BBIHOCUT PEUICHHE, TaKXKE CyJ YYUTHIBACT
MOSICHEHUS Y BO3PAXKEHUS CTOPOH.

Ha craaum mnoAroTOBKM WCTELl WM OTBETYMK COTJIACHO BBINICYKAa3aHHOU
cratbe [TIK P®: «3BasgBmsier mnepen cynbeil xomaraiictBa o0 wucTpeOOBaHUU
JI0OKa3aTeIbCTB, KOTOPHIE OH HE MOXKET TMOJYYUTh CAMOCTOSATENIBHO 03 MOMOIIH
cyziay.

JleficTBust cyga Ha CTaauud TOATOTOBKH Jela K pa30upaTesbcTBYy, Ha
ocHoBaHuu cratbu 150 I'TIK PD cocrodaT B crenyromem:

- Pa3bACHSET CTOPOHAM UX MPOIECCyalIbHbBIE TTpaBa U 00s3aHHOCTH;

- OTNpaIIMBAET UCTIA U OTBETYMKA, PEIIAET BOMPOC O HEOOXOAMMOCTU yYacTHUs
B J€Jie TPEThbUX JIMI], COAEHUCTBYET MPUMHPEHHIO CTOPOH, NPUHUMAET MEpHI IO
3aKJIIOUYEHHIO0 CTOPOHAMHU MUPOBOTO COTJIAIICHHUS;

- U3BEIIAeT O BPEMEHHU U MECTE pa3dupaTeanCTBa Jea;

- pa3peuraeT BOIpocC O BbI30BE CBUAECTEIEH, HA3HAYAET DKCIEPTU3Y U DKCIEPTA
Ul €€ TMPOBEACHHUs, a TaKKE pa3peliacT BONPOC O MPHUBJICYECHHU K YYacCTUIO B
[poLEeCcCe CIIELUAINCTA, IEPEBOAUNKA;

- 1O XOJaTalCTBY CTOPOH, HCTPeOyeT OT OpraHu3alii WiIH TpaxaaH
JI0KA3aTeNIbCTBA, KOTOPBIE CTOPOHBI WM HMX NPEACTABUTEIM HE MOTYT IOJIYyYHTh
CaMOCTOSITENBHO;

- MIP¥ BO3HUKHOBEHUHU CJIy4aeB, HE TEPIILIMX OTJIATaTENbCTBA, MPOBOJIMUT C
W3BCIICHUEM JIMI, YYacCTBYIOIIMX B JIeJIe, OCMOTPp Ha MECTE€ IIMCbMEHHBIX U

BEIICCTBCHHBIX I0KA3aTCILCTB;
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- HampaBJISIET Cy€OHBIC MOPYUYCHUS, TPUHUMAET MEPHI MO0 00ECTICUCHUIO UCK,
paspemiaer BONPOC O MPOBEACHUM MNPEABAPUTEIBHOTO CyneOHOTo 3acedaHus, €ro
BPEMEHU U MECTE.

B cootBerctBUM co cratbeit 152 I'IIK P® cyn npoBOAWT NpeaBapUTEIBLHOE
cyne0HOe 3acelaHue C LEJIbI0 MPOLECCYaJbHOIO 3aKpEIUIeHUs] PaciopsIuTeabHBIX
NEUCTBUM  CTOPOH, COBEPIIEHHBIX IMPU TOATOTOBKE Jela K CcylaeOHOMY
pa3OupaTenbCTBy, ONPEACIICHUST OOCTOSITENILCTB, HUMEIIINX 3HAYeHUEe IS
NPAaBWJIBHOTO PACCMOTPEHUSI W PAa3pelICHUs JieNa, OINPENCNICHUs JOCTATOYHOCTHU
JI0Ka3aTeJIbCTB O Jely, UcclieloBaHus (DAaKTOB MPOMYyCKa CPOKOB OOpaIIeHHs B CY/[I
U CPOKOB MCKOBOM JJABHOCTH.

[IpenBapurenbHoe cyaeOHOE 3acedaHUe MPOBOJUTCS CYIbEH €IMHOJIUYHO.
CtopoHBI H3BEHIAIOTCS O BPEMEHM U MECTE TMPEABAPUTEIBLHOTO CYyJIeOHOr0
3aceaHusl.

CropoHsl B TIpeABApUTEILHOM CYyJI€OHOM 3acelaHUU HMMEIT IPaBo
IPEACTAaBIATh J10KA3aTeIbCTBA, IPUBOAUTH JTOBOJBI, 3adBIIATh XoaaraiicTBa (cT. 152
I'TIK P®). Ilo clOXHBIM JieJlaM C y4€TOM MHEHHUS CTOPOH CYAbS MOXKET Ha3HAYUTh
CPOK TMpOBEICHUS MPEIBAPUTEIHLHOTO CyAeOHOr0O 3acelaHusi, BBIXOASAIIMM 3a
npeaensl yctaHoBleHHBIX ['TIK P® cpokoB paccmoTrpenus u paspemieHus aen (4. 3
ct. 152 I'TIK P®). Taxxe npu HaATUIHH OOCTOSTENBCTB, MPEIYCMOTPEHHBIX CT. CT.
215, 216, 220, a63. 2 - 6 cr. 222 TTIK P®, mpousBojacTBO MO Je1y B
NpeBApUTEILHOM CyIeOHOM 3acelaHMd MOXET OBITh MPUOCTAHOBJICHO WIIU
MIPEKpaIleHo, 3asBIEHUE OCTaBiIeHO 0e3 paccMmoTpenus (4.. 4 ct. 152 I'TIK P®). O
MIPUOCTAHOBJICHUH, IPEKPAIICHUH POU3BOJICTBA 110 JIENY, 00 OCTABICHUH 3asBICHUS
0e3 pacCMOTpEHUSI BEIHOCUTCS ONpeNeNieHUe Cya.

BaxnsiM BOmpocOM Ha CTaAMM TMOJATOTOBKUA Jela K  CcylaeOHOMY
pa3OupaTenbCTBy MO CHOpPaM, CBSI3aHHBIM C CEMEHHBIMU MPABOOTHOIICHUSIMHU
SBJISIETCS BOMPOC O CTOPOHAX M MHBIX JIMIAX, KOTOPble B JajbHEWIIeM OyayT
y4acTBOBAaTh HEMOCPEACTBEHHO B cylaeOHoM paszOupatenbcrBe. (CoctaB il
onpenensiercs crateeit 34 I'TIK POD.

P YKOBOACTBYACH BbINICHA3BAHHBIMH  IIOJIOKCHUSAMH COCTaB YYACTHHKOB
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cyneOHOro  pa3dupaTeibCTBa  HMCXOAUT W3 CYTH  BO3HHUKIIETO  CIOPHOTO
MPABOOTHOIIEHUSI U COMYTCTBYET HAIIMYUEM OIPENCICHHON MaTepUaIbHO-IIPABOBOM
3aMHTEPECOBAHHOCTU CTOPOH M HMHBIX JUIl. B CBA3M ¢ 4eM, Kpyr Y4YacCTHUKOB
CylieOHOrO pa3dupaTesbcTBA OMPEAENIeTCS CYyJAOM MCXOAS U3 aHajliu3a cropa H
KOHKPETHBIX  OOCTOATENIbCTB  JI€Jia,  BBISBICHHS  HApYIIEHHBIX TMpaB |
MPEANIECTBYIONUX UM 00si3aHHOCTEH. [IpoaHann3upoBaB CyTh UCKOBOTO 3asiBICHUS
CyJl pelaeT BOMPOC O COCTaBE YYACTHUKOB CEMEHHOTO cropa (CTOpOHaX U TPEThHUX
JUIAx); O 3asBUTEIISIX, 3AUHTEPECOBAHHBIX JIMIIAX - MO JieJlaM 0CO00T0 MPOU3BOACTBA
U 10 JieflaM, BBITEKAIOIIMM W3 IMyOJIMYHBIX TMPABOOTHOIICHHUM, a Takxke 00
YYACTHUKAX, COJCHCTBYIOUIMX PACCMOTPEHUIO JI€JIa, - MPEACTABUTENSIX CTOPOH U
TPETHUX JIUII, IKCTIEPTaX, CIEHUAINCTAX, IEPEBOAUNKAX, CBUACTEIAX.

Heo6xoauMo OTMETHTH, YTO HEKOTOphIE W3 YKa3aHHBIX CYOBEKTOB HE
CTpPEMSITCS B XOJi¢ CyIeOHOTO pa3OuparesibcTBa 3allUTUTh JIMYHBIA HHTEPEC WIH
npaBa, Tak, IMPOKYpOp, OpPraHbl ONEKH M MOMEYUTEIbCTBA MMEIOT LIEJIBbI0 B XOJE
CyaneOHOro pazOupaTenbCcTBa CIAEAUTH 32 COONIOACHHEM MPOIECCYaJbHbIX HOPM U
3alllMIaTh ~ HMHTEpPEChl  Hambojee  CONMAIbHO  HE3AIUIIEHHBIX  TpaklaH
(HecoBepiieHHOJIETHUX). JlaHHBIE OpraHbl W OpraHU3alMK, a TaKXKe TPETbHU JUIA
cormacHo ctatbe 149 TITIK P® wumeroT mnpaBo HapaBHE CO CTOPOHAMU U
NPEICTABUTEISIMA COBEPIIATh JIEUCTBUA TPU TMOATOTOBKE Jena K cyaeOHOMY
pa30upaTenbCTBy, TakKe OHU O00JaaloT MpOIeCCYalbHBIMH TIpaBaMU Hapsay C
JUIIOM, B OTHOIIEHHH KOTOPOTO 3asBICHO HCKOBOE TpeOOBaHWE O 3allHTe
HapyLIEHHOI0 IIpaBa, 3a UCKJIFOYEHUEM MUPOBOTO cornamenus. [IpencraBurenu aTux
OpraHoOB HE HECYT Cy/IEOHBIX PACXO/IOB.

BaxHocTp paspemieHuss BONpOCa O IMPHUBICYEHUU K JENy TPETbUX JIUII,
COMCTIIOB M COOTBETYMKOB OIPEACISICTCS TEM, YTO B CIy4ae HECOONIOICHUS JAHHOTO
JTara U He MPUBJICUYCHUS JIWILI, YbH IPaBa U 3aKOHHBIE MHTEPECHI HAPYLIEHBI BEJIET K
CYIIECTBEHHOMY HAapYyIIEHUI0 HOPM IIPOLECCYAIBHOIO IIpaBa U COOTBETCTBEHHO
OTMEHE Cy/1eOHOr0 PEellICHHUS.

[TockonbKy IpakIaHCKUE U CEMEUHO-IIPABOBBIE HOPMBbI HOCAT AUCIIO3UTUBHBIN

XapakTep, y CyJa HET IpaBa CaMOCTOATEIbHO MPUBJIIEKATh TPETHUX JIML, COUCTLIOB B
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cylne0HOe 3ace/laHue B KaYeCTBE YYACTHUKOB, HO CyJl 00s3aH U3BECTUTh TaKUX JIMIL O
HAJIMYUM HAPYIIEHHOTO IIPaBa U CyAOMPOU3BOACTBA MO UCKY.

Ha ocnoBanuu crareu 41 I'TIK P®: «Cyza nmpu moaroToBke Jieyia WM BO BPEMS
ero pazOuparenbCTBa B CyJle IEPBOM MHCTAHIIMM MOXKET JOMYCTUTh MO XOJAaTalCTBY
WM C COTJlacHs MCTIA 3aMEHY HEHaJJIekKallero OTBEeTYMKa Hajuexammm. llocie
3aMEHbI HEHAJJIEXKAIIETO OTBETUMKA HAJIeKaIIUM ITOATOTOBKA U PACCMOTPEHHUE JIEa
IIPOU3BOJATCS C CAMOI'O HAYasay.

Ecnu Takume oOCTOSTENbCTBA BBISIBISIOTCS, IMOATOTOBKA Jeia K CyJeOHOMY
pa3OupaTenbCTBy HaUYMHAETCS] CHOBA, KaK M MPU BCTYIUICHUU B JCJIO TPETHUX JIUII,
3asIBIISIIOLIMX CAMOCTOSITENIbHbIE TPEOOBAaHUSI OTHOCUTENIBHO MIPEIMETa CIopa.

[lo obmemMy mpaBuily *e 00SI3aHHOCTBIO Cy/a SIBIISIETCS PAacCMOTPEHHUE Jera
MO0 CYIIECTBY MNPEIbSIBICHHOTO HCKOBOTO 3asiBJICHUS M TOJBKO NPU OTCYTCTBUH
BO3MOXKHOCTHU PAaCCMOTPEHHS Jiena 0e3 ydacTHs COOTBETUYMKOB, YUUTHIBAS XapaKTep
CIiopa, CyJ IPUBJICKAET TAKOBBIX K YYAaCTHIO B JieJie 10 CBOCW MHUIIMATUBE (4. 3 CT.
40 I'TIK P®). O6ocHOoBaHHE HEOOXOJAMMOCTH TMPHUBICUEHUS ITUX JIUI[ K YJaCTHIO B
nene opopMisieTcss B BHUJIE OIpEAENICEHUs CyJa W HaIpaBisieTCsl BMECTE€ C KOIMHEH
MCKOBOT'O 3asBJICHUS 3aMHTEPECOBAHHBIM JIUIIAM.

B ciywae 3ameHbl HEHaJUIEXKAIIErO0 OTBETYMKA MOXKET HW3MEHUTHCS
NOJCYJHOCTb Ji€Ja, B CBSI3U C Ye€M, JEJI0 MEpPeNaeTcs Cyqy IO MECTY HaXOXKIACHUs
HAJJICXKAIIETO OTBETYMKA, TMOJOOHBIE WM3MEHEHHS OTPaXaloTCs B IMPOTOKOJIE
COBEPILECHUS MPOIECCYyATbHBIX IEHCTBUN B COOTBETCTBUU cO ctaThed 152 I'TIK PO.

Baxxnoe 3HaueHuWe TNpU TMOATOTOBKE Jella K CyneOHOMY pa3OupaTenbCTBY
UMEeT M BOIMpoc 00 OmpeneeHuH MpeaMeTa JOKa3bIBaHUS M O JT0Ka3aTelbCTBAX.
Baxxnoe MecTo npu yCTaHOBIEHWH TaKUX OOCTOSITENICTB 3aHMMAIOT JI0KA3aTEIbCTBA
U caM Mpolecc JOoKa3biBaHUsA. IMEHHO Ha OCHOBaHUHU JOKA3aTENbCTB, UCCIENYEMBIX
B TIPOIIECCE CY/I, JIeJIaeT BBIBOBI U IIPUHUMAET perieHue [5].

B cuny crateu 56 I'TIK P® ycranosneno: «Kaxmas cTopoHa 10JDKHA JI0Ka3aTh
T€ OOCTOSITENBCTBA, HA KOTOPHIE OHA CCHUIAETCS KaK HA OCHOBAaHHUS CBOMX
TpeOOBaHWN W BO3PAXKEHUH, €CIIM WHOE HE MPEIYCMOTPEHO (eJepaTbHBIM 3aKOHOM.

CYI[ onpeaAcisiCT, KaKuc 00CTOSTENILCTBA UMEIOT 3HAUCHHE I AcJia, KakoM CTOPOHC
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HAJIJICKUT UX JI0Ka3bIBaTh, BHIHOCUT OOCTOATENIBCTBA HA OOCYXKJIEHHE, JaXe €CIIH
CTOPOHBI Ha KaKUEe-TU0O0 U3 HUX HE CChUIATHUCHY.

Tak, wucrten, nOpeabsBIAsis HCK M YyKa3blBass OIpeaeieHHbIe (aKThl €ro
000CHOBBIBaIOIIME, 00513aH MOJAKPENUTh UX HEOOXOIUMBIMH JTOKa3aTEIbCTBAMU, TaK
KaKk MMEHHO Ha HEro CyJOM BO3JIaraeTcsi JaHHas O00S3aHHOCTh MO JOKa3bIBAaHUHU.
OTBeTyMK K€, KOTOpbIA TpPHU3HAET MCK, OCBOOOXKIAaeTcs OT O0sA3aHHOCTU
JIOKa3bIBaHUs, €CJIM K€ OH BO3pa)KaeT MPOTHUB HMCKOBBIX TPEOOBaHUW M MPUBOJIUT
WHBIE JOBOJIbI, TO OH OOSI3aH TAaK)K€ UX IMOJTBEPJIUTH C TMOMOIIBIO OIMpPEACICHHBIX
JTI0Ka3aTeIbCTB, MOATBEPKAAIOIIUX JAaHHBIE BO3PAKCHHUS.

B cnydasax, korma B XxoAe cylaeOHOro pa3dupareiabCTBa APYrue Y4aCTHUKHU
3asBIISIOT CAMOCTOSITEIbHBIE TPEOOBAHUS HA MPEAMET CIIopa, 0OOCHOBBIBAs MX, OHU
MEHSIOT CBOM TIPOILIECCYaNIbHBIM CTaTyC W CTAHOBATCS UCTIAMH, TpuobOperas
COOTBETCTBYIOIIIME MTpaBa U 00S13aHHOCTH.

Ecnu xe B mpoliecce ydacTBYIOT TPETbH JIMIA, KOTOPbIE CaMOCTOATEIbHbBIE
TpeOOBaHMsA Ha TPEIMET Clopa HEe 3asBWIM, TO OHM O0s3aHBI JT0Ka3aTh (HaKThI,
YKa3bIBAOIIME HA OTHOLIEHUS CO CTOPOHOM B MpOILIECCE.

ITyaxktom 1 cratem 57 TTIK P® onpeneneno: «J/lokazaTenbcTBa
OPEACTABISAIOTCS  JIMLIAMHM, YYacTBYIOIIMMH B jene. Komuu JOKYMEHTOB,
OPEACTaBICHHBIX B CyJ JIMIOM, YYAacTBYIOIIMM B JEJ€, HAIMpaBIsAIOTCS WU
BPYYAIOTCA UM JIPYTUM JIMIAM, YYaCTBYIOIIUM B JEJ€, €CIU Y HUX ATU JTOKYMEHTHI
OTCYTCTBYIOT, B TOM WYHCIIE B ClIydya€ IOJa4d B CYyJ HCKOBOIO 3asiBICHUS U
MPUJIOKEHHBIX K HEMY JIOKYMEHTOB B 3JIEKTPOHHOM BHJIE.

Ha ocnoBanum cratem 57 T'TIK P® omnpeneneno, uro: «Cyn Bmpase
NpEeVIOKUTh JIUIAM, Y4YacTBYIOIIUM B Jeje, MPEACTaBUTh JOMNOJHUTEIbHbBIC
J0Ka3aTenbcTBa. B ciydae, ecnu mpencraBieHHe HEOOXOAMMBIX JOKA3aTEIbCTB IS
ATUX JHI 3aTPYJHUTENBHO, CYJ IO HMX XOAATalCTBY OKa3bIBa€T COACHCTBHE B
coOupaHuu U UCTPEOOBAaHUY JTOKA3ATEIHCTBY.

HekoTopele npaBuiia OIEHKH J10KA3aTENbCTB pa3bsiCHAOTCS B [locTaHOBIEHUH
ITnenyma BepxoBHoro Cyna P® ot 24.06.2008 Ne 11 «O moaroTroBke rpakIaHCKHUX

e K cyaeOHOMYy pa3OupaTeabCTBY», TJI€ CKa3aHO, YTO MPH BHITTOJIHEHWH 3aJa4H,
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CBSI3aHHOW C TMPEJCTABICHUEM HEOOXOAUMBIX JOKa3aTEIbCTB, CYJibsl YYUTHIBACT
OCOOEHHOCTH CBOEr0 TOJIOKEHHUS B cocTs3aTenbHoM mnpouecce. Cyaps 00s3aH
co3JaTh YCJIOBHS ISl BCECTOPOHHETO M IOJHOIO HCCIEI0BaHUSA OOCTOSTEIbCTB,
MMEIOIIUX 3HAYEHHUE JIJIsl MPABUWJIBHOTO pa3pelieHus Jiena.

Cynpsi pa3bsiCHSIET, HA KOM JICKHUT OOS3aHHOCThH JTOKAa3bIBAHUSI TE€X WJIU UHBIX
00CTOSITENBCTB, a TAK)KE MOCIEICTBUS HEMpPEACTaBlIeHUs JA0Ka3aTenbCcTB. [Ipu aTom
CyZibsl JOJKEH BBISICHUTH, KAKUMHU JI0KAa3aTEIbCTBAMU CTOPOHBI MOTYT MOATBEPIAUTH
CBOM YTBEPXKJICHUS, KaKue TPYIHOCTH UMEIOTCS JIJIsl TIPEACTaBICHUS JTI0KAa3aTeIbCTB,
Pa3bSICHUTH, YTO IO XOJATalCTBY CTOPOH M JAPYTHX JIUIl, YUYaCTBYIOIIUX B JEN€, CY/
OKa3bIBAET COJICUCTBHE B COOMPAHUH U UCTPEOOBAHUM 10KA3ATEIBHCTB.

Cynbe cnemyer BO BCeX Ciyyasx IpejuiaraTb CTOPOHAM YKas3aTh, KakKHe
UMEHHO OOCTOSITEILCTBA MOTYT OBITh TOATBEPKJACHBI ATUMH JI0KA3aTEIbCTBAMU.
[IpunsaTue q0Ka3aTeNbCTB, KOTOPHIE HE MOTYT SIBJISITHCS CPEICTBAMU JIOKa3bIBaHUs (B
YaCTHOCTH, TIOKa3aHUsl CBUJICTENICH B COOTBETCTBHUH C 4acThio 1 craTthu 162, 4acThio
2 ctatbu 812 I'K P®), Henomyctumo.

Ecnim npencrtaBieHHblE  JOKAa3aTeNbCTBA  HENOCTATOYHO  MOATBEPKIAAIOT
TpeOOBaHMsA UCTIA WM BO3PAKEHUS OTBETYMKA, WJIM HE COJEpKAaT MHBIX
HEOOXOJUMBIX  JAHHBIX, CyAbs  BIOpaBe NPEIJOXKUTb UM  MPEACTABUTH
JOTIOJIHUTENIbHBIE JI0KA3aTelIbCTBA, a B CiyyasX, KOTJa NPEACTaBICHUE TaKHX
JIOKa3aTeNbCTB 3aTPYAHUTEIBHO, IO UX XOJATAaWCTBY CYJ OKa3bIBa€T COACHCTBHE B
coOupaHuu U UCTPeOOBAHUHU MUCHbMEHHBIX M BEIIECTBEHHBIX J0KA3aTEIbCTB (4acTh 1
cratbu 57, myHKT 9 wactu 1 ctateu 150 I'TIK P®). ITpu sTOM cneayer uMeTh B BUAY,
YTO KPYT JOKA3aTeIbCTB, KOTOPBIE MOTYT OBITh 00ECIIEYEHBI, 3aKOHOM HE OTPaHUYCH
(ctatbu 64 - 66 T'TIK PO).

Tak, cyaps ¢ y4eTOM MHEHHUSl YYAaCTBYIOIIMX B Ji€Jie JIMI MOKET HAa3HAYUTh
sKcnepTu3y (MEIUUUHCKYI0, OyXTalTepCKyr M JApPyrue) BO BceX cllydasx, Korjaa
HEOOXOIMMOCTh JIKCIIEPTHOTO 3aKITIOYCHUSI CIEAYeT W3 OOCTOSITENBCTB Jeia H
MpeACTaBICHHbIX A0ka3aTenbcTB (MyHKT 8 yactu 1 ctateu 150 I'TIK P®). Bonpocsi o

NPUMEHECHUU TOJIHOMOYMH 110 HA3HAYECHHIO CYAOM JKCHEPTU3 PACKPBIT B
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IloctanoBnennu Ilmenyma Ne 23 «O HEKOTOPBIX BOIpOCAx MPAKTUKU MPUMEHEHHUS
apOUTPaXHBIMHU CyJIJaMHU 3aKOHOJIATENICTBA 00 IKcmepTH3e» [34].

PazpemmmB  Bce  BONPOCHl  OTHOCHUTEJIBHO  HAmU4yusi  HEOOXOIUMBIX
JI0Ka3aTebCTB, UX COOTBETCTBUS MPOIECCYaTbHBIM M MAaTepUAIbHBIM HOpPMaM, CYII
MIEPEXOJUT K OLEHKE BCEX UMEIOIIMXCS B JIENIE€ TOKA3aTEIbCTB, IOCPEACTBOM CBOETO
BHYTPEHHETO yOexACHUS.

Cyn o0si3aH  peryadpoBaTh TMIpollecC HCTpeOOBaHMS, TMPEJACTABICHUS W
UCCJIEIOBAaHUS 1I0KA3aTEIbCTB B COOTBETCTBUM C UX OTHOCUMOCTBIO, 3TO OTCYTCTBHIO
Neperpy3Kku jiefia 10Ka3aTeslbCTBaMHU, KOTOpPble HE MMEIOT ISl HErO 3HAYeHUs U He
BJIUSIIOT €r0 Pa3pellIeHUE, 110 CYIIECTBY.

Croutr OTMETHTh, YTO B MOMEHT IOJa4YM HCKa CyAy HE Bcerja yaaeTcs
ONpPEENNTh OTHOCUMOCTh TOTO WJIM MHOT'O JOKa3aTElIbCTBA, M3-3a YETO 3aSIBUTEIIO
MOXXET OBITh OTKa3aHO B NPHUHSATHU OINpPEJEICHHBIX JOKa3aTeIbCTB HA CTaJIUH
MOJICOTOBKH K JIeJIy WM B CAaMOM CyJ1IeOHOM Tpoliecce, B CUITYy UX HE OTHOCHUMOCTH K
nemny.

Takum 00pa3oM, MOXHO KOHCTaTHpPOBAaTh, YTO CTaJMs TOJITOTOBKH Jelia K
CyneOHOMY pa3OHMpaTenbCTBY — Ba)KHEHINAsi CTaAus TPakJaHCKOro Mpolecca Io
CIIOpaM, BBITEKAIOIIUM W3 CEMENHBIX MpaBOOTHOWIEHW. Ha cTagum moaroToBKH
nena K cyneOHOMYy  pa3OHMpaTenbCTBY  JIOJKHBI  OBITH  TIPEJCTABICHBI  BCE
HEOOXOIMMBIE I0KA3aTEIbCTRA.

Ha cramuu monarotoBku nena K cyaeOHOMY pa30upaTenbCTBY CYIOM TaKKe
paccMaTpHUBaeTCsl BOIIPOC O NMPUMEHEHUU O0OeCTeYUTEeNbHBIX Mep. Tak cratheit 139
['TIK P® ycranoBieHO, 9TO o0OecliedyeHrne UCKa JAOMYyCKAeTCS BO BCSAKOM TOJOKCHHUH
JieNa, eclid HEMPUHITHE MEp M0 00ECTICUCHUI0 MCKAa MOXKET 3aTPYIHUTh WM CIENaTh
HEBO3MO>KHBIM UCIIOJIHEHUE PEIICHUS Cyaa.

Cornacno cratbe 140 TTIK P® ycraHoBieHBI CHEAyOLME MEpHI IO
oOecrieueHUI0 WCKa: 1) HaJOKEHWE apecTta Ha WMYIIECTBO, TMPUHAJJICKAIISEe
OTBETYMKY W HAXOJSUIEECs y HEro Wiau APYrux JUI; 2) 3alpelieHre OTBETUUKY
COBEpIIaTh OMNpPEACIICHHbIC NEUCTBUSA; 3) 3alpelieHrue JPYyruM JIMIaM COBEpIIATh

OIIpCACICHHBIC I[efICTBHH, Kacaromuecda mnmpeamera Ciiopa, B TOM 4HCIIC IICPCAaBaTb
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UMYIIECTBO OTBETYMKY WJIM BBIIONHITH TI0 OTHOIICHWIO K HEMY WHBIC
oOs3aTenbCcTBa; 4) MPUOCTAHOBIEHUE  pealM3alli  HMyIIecTBa B Cilyyae
NpeabsBICHUST UCKa 00 OCBOOOXKIEHMHM HMYIIECTBA OT apecta (MCKIIOYEHUU U3
OMHUCH); S5) TMPUOCTAHOBICHHE B3BICKAHUS IO WCIOJHUTECIBHOMY JIOKYMEHTY,
OCIapUBAEMOMY JOHKHUKOM B Cy/1I€0HOM MOPSIKE.

Mepbl 10 00€CIEYEeHUI0 HCKa JIOJKHBI OBITh COpPa3MEpPHBI 3asBICHHOMY
HCTLOM TPEeOOBaHHUIO.

Tak cyaps JIMMUTPOBrpaiCKOrO TOPOJCKOrO CyJa BBIHEC OMNpEIeNieHHuEe O
OPUHITHU Mep 1o obecnedeHuto ucka no xoxataiictey H.H.B., koTtopas npocur cyn
IPOM3BECTH pa3lie] COBMECTHO HAXKUTOrO HMYyIlecTBa B Opake (KBapTHUpHI),
OTIPEICNIUTh MOPSIIOK MOJIb30BaHUs KBapTHpOH. B 1ensx oOecrieueHus: ucka HCTEll
OPOCUT 3alPETUTh TOCYJAPCTBEHHYIO PETUCTPALMIO TEepexojia, MPEeKpalleHus u
OTpaHUYEHHUS TPaB HA O0BEKT HEJABUKUMOCTH, a TAKKE HAJOXHUTh OOpEeMEHEHUE Ha
CHSATHUE JICHET C MMEIOIIUXCS CUETOB OTBETUMKA. XOJaTaliCTBO MOTHBUPOBAHO TEM,
YTO B YCTHOH Oecelie OTBETUMK BBICKA3bIBAJI YIPO3bl JapeHHs] KBAPTUPBI TPETHUM
JUIAM.

OnpenenenueM cyna 3assienue H.B.B. o mpunstum mep mo oOecrieueHUIo
HCKa YJIOBJIETBOPEHO yacTH4HO [41].

B mpeaBaputenbHOM CyneOHOM  3aceJaHUM MOXKET pPaccMaTpUBATHCS
BO3pa)XCHHE OTBETUYMKA OTHOCUTEIBHO TIPOMYCKAa HCTIOM 0€3 YBaKUTEIHHBIX
NPUYMH CpPOKAa HCKOBOW JIaBHOCTW [JIS 3alllUTHl TpaBa W YCTAHOBIECHHOTO
denepanbHbIM 3aKOHOM cpoka oOpamenus B cyn (4. 6 ct. 152 I'TIK P®). Ilpwu
yCTaHOBIIGHMH (aKkTa TMpomycka O€3 YBaXUTEIbHBIX MPHUUYUH CPOKAa HCKOBOM
JABHOCTH WJIA CPOKa OOpaIlleHus B CyJ] Cy/ibsl IPUHUMAET pelieHrue 00 0TKa3e B UCKE
0e3 ucciaen0BaHnus UHBIX (PAKTUYECKUX OOCTOSITENIBCTB T10 JCIY.

B cootrBerctBum ¢ n. 32 IlnenymMa 0 mOATOTOBKE HA JAHHOW CTAJUU HUCTEI]
MOXXET OTKa3aThCsi OT WCKa, CTOPOHBI MOTYT 3aKIIOYUTh MHUPOBOE COTJAIICHHE.
[TockombKy pasperieHne BOMpoca O MPUHSATHU OTKa3a OT HMCKAa W yTBEPXKICHUU
MHPOBOTO COTJIAIIICHUS CTOPOH B CTaAuU TOJATOTOBKH HE OTIWYAeTCS OT

COOTBETCTBYIOIIICH TpoIeayphl IpHu cyacoHoM pazouparenbctBe (ct. 173 I'TIK P®D),
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TaKWE PACIOPSAUTENbHBIE JCHCTBHSA CTOPOH MOTYT OBITh TMPOIECCYaTbHO
3aKperieHbl B MPEABAPUTEIHLHOM CYACOHOM 3aceJaHUu.

OTka3 ucTIa OT MCKa, KaK ¥ MHUPOBOE COTJIAIIICHHE CTOPOH, HE SBISICTCS s
Cyapu 00s3aTenbHBIM. Ecau 3TH A€WCTBHUS NMPOTHBOpPEYAT 3aKOHY WM HAPYIIAIOT
mpaBa M OXpaHsAeMble 3aKOHOM HMHTEPEChl JPYTWX JIMI, OTKa3 OT HCKa He
OPUHUMAETCS, O YeM CyIbed BBIHOCUTCS MOTHBHPOBAHHOE ONpEICICHUE C
coOmroieHneM TpeOoBaHUM, MPETyCMOTPEHHBIX CT. CT. 224, 225 I'TIK P®.

Takum oOpa3om, cHerupUKON TpakIaHCKUX JEJN, CBSI3aHHBIX C CEMEHHBIMU
NpPAaBOOTHOIICHUSIMH,  SBJIIETCS  00s3aTenbHOE  J0CYAeOHOE  YperylIupoBaHUeE
MOCPEJCTBOM CTaJWU MOJATOTOBKH Jena K cylaeOHoMy pasOuparenbctBy. Craaus
TIOJITOTOBKH JIeJa AT BO3MOXKHOCTh CY/AY /IO KOHIIA YTBEPAUTHh COCTAB YIaCTHUKOB
nporiecca, MPUBJIEYbh K PACCMOTPCHHUIO TPETHUX JIHI, YIMOJHOMOYCHHBIE OpTaHbl,

CTOpOHAM Pa3bACHAIOTCA UX MMPOLCCCYAJIBbHBIC ITpaBa U 00s3aHHOCTH.

2.3  Ocol0eHHOCTHM  TIPaXAAHCKOI0  CyAeOHOro  pa3dupaTebCTBa

M0 rpaxkIaHCKuM AeJ1aM, BOSGHUKAIOIIHUM M3 ceMelHBbIX HpaBOOTHOHIeHI/Iﬁ

[TpaBonprMeHHUTENbHAS TTPAKTHKA YKa3bIBaCT Ha TO, YTO 3aYaCTyI0 CyObEKTaM
CEMEHHBIX TMPAaBOOTHOIICHUH MPHXOAMTCS OOpaIIaThCs B CYI 3a pa3pericHueM
CIIopa, YyCTaHOBJICHUEM IIpaBa, 3alllUTON HApYIICHHBIX IIPAB M 3aKOHHBIX MHTEPECOB
CO CTOPOHBI HHBIX YICHOB CEMbH, JINOO TPETHUX JIHII

CynebHoe pa3OHMpaTesbCTBO SBISACTCS BaXXHBIM HHCTHUTYTOM TPaKIaHCKOTO
MIPOIICCCYAIBHOTO MpaBa, KOTOPBIM BKIIOYACT B ce0s ACATEILHOCTh Cy/la U JPYTHX
YYaCTHUKOB IIPOIIECCa MO PACCMOTPCHHIO M Pa3pelISHUI0 TPAKIAHCKUX JIe] B CYyJIe
0 CYIIECTBY.

CyneOHoe pa30upaTenbCTBO IO JIejIaM, BBITEKAIOIIUM M3 CEMEMHBIX
MPaBOOTHOIIICHUH, TTPOXOJAUT B OTKPHITOM, a B HEKOTOPHIX CIIy4asxX - B 3aKPBITOM
cyeOHOM 3acelaHuH, KaX0€ U3 KOTOPBIX COCTOMT M3 YEThIPEX YacTeH

1) moaroToBHUTENIbHAS YACTh,

2) u3ydeHue 0OCTOSATEILCTB JIeIa;
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3) cyneOHbIe PEHUs], PETUTUKH;

4) BIHECEHUE U OTJIAIllIEHUE CYJeOHOTO aKTa.

BaxxHoil 0COOEHHOCTBIO PAaCCMOTPEHUSI CEMEUHBIX CIOPOB SBIISIETCS COCTaB
YYaCTHUKOB CYAEOHOr0 pa3OuparesbCcTBa, MOCKOJBKY MMEHHO OT JTOr0 3aBUCHUT
YCTAaHOBJICHHWE OOCTOSATENbCTB Ji€ja, 4YTO HalpsSMYK BIHSIET HAa BBIHECCHHE
CyZiIeOHOTO pPEIIeHHs IO CYIIECTBY. B CBSI3M ¢ 3TUM mepBoOYEpeHOM 3amaueit cyaa
SBJISIETCSL OOECIIeueHre SIBKU UCTIIAa M OTBETYMKA HA CyJe0HOE 3aceIaHue.

VYyactue 06eux CTOpoOH B CyJleOHOM pa3OupaTenbCTBE OOBSICHSIETCS, TEM, YTO
TOJIbKO TIPUCYTCTBUE M Yy4acTHE O00E€UX CTOPOH, HAMpPUMED, B JeaX O PaCTOPKEHUU
Opaka M OmpeeICHUU MECTA JKUTEJIbCTBA COBMECTHOIO PeOEHKA, J1aeT BOBMOXKHOCTD
CyZly BBITIOJIHUTH 3a/]a4y MO BO3MOKHOMY NMPUMHUPEHHUIO CYNPYTrOB U CIOCOOCTBYET
JOCTHKEHUIO MEXKy HUIMU MUPOBOTO COTJIAIICHHUS.

Tak, JIUMUTPOBIPaJCKUM TOPOJACKHM CYJIOM B OTKPBITOM CyJ1eOHOM
3ace/laHu paccMoOTpeHo TpaxaaHckoe aeno no ucky H.H.B. k H.C.H. o pazgene
COBMECTHO H@XMTOIO HWMYIIECTBA, BBIHECEHO OMpenelieHne 00 yTBEPKIECHUU
MUPOBOTO COTJIAIEHUS MEXAy cTopoHamu. Ilocnme monmucanus MHPOBOIO
COTJIAIEHUSI CTOPOHBI MOATBEPAWIM B CyJl€, YTO pa3liel COBMECTHO HAXUTOTO
UMYIIECTBA CYNPyraMu MPOU3BEACH B IMOJHOM OOBEMeE, MPETEH3UW OTHOCUTEIIHHO
paszesia COBMECTHO Ha)KUTOIO0 HMMYILIECTBA CTOPOHBI APYr K APYry HE HMEIT. B
CBS3M C YeM, IMPOM3BOJACTBO IO ey OBLJIO MpeKpamieHo CYAOM, B CBSI3H C
3aKJIIOYEHHEM CTOPOHAMH MUPOBOT'O COTJIALIECHHUS.

B onpenenenun cyza ykaszaia CTOpOHAM, YTO MOBTOPHOE OOpallleHHUE B CyJ MO
CIIOpPY O TOM € NPEAMETE, IO TEM K€ OCHOBAHUAM U MEXIY TEMH KE CTOPOHAMU HE
JOITYCKAETCA.

CTouT OTMETHUTH, YTO COTJIACHO TPSAYIIUM HW3MEHEHHSIM B 3aKOHOIATEIbCTBE
MpaBO NPUMUPEHUSA B CYJCOHOM 3acelaHUM CTOPOH MO OpadyHO-CEMEWHBIM CIIOpam
BCKOpE CTaHET OO0S3aHHOCTBHIO [JIsi CylNeOHBbIX OpraHoB. J[aHHOE€ HOBOBBEIEHUE
CBsI3aHO ¢ TeM, yTo Yka3zoM IlIpesumnmenta Poccumiickonn ®@enepanun Ne 875 ot 22
Hos10pst 2023 roma 2024 rox oOwsBieH I'ogom cembr [47]. Tlpu 3TOM KOJUYECTBO

pa3BoioB B Poccuiickoit denepanuu noctosHHO pacteT. [lo ganneiM Poccrara B
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2020 roxy 6nUTO 3apeructpupoBaHo 564 704 passoxaa, B 2021 - 644 209, 2022 - 682
850, 2023 - 683 796. B cootBercTBUHU ¢ onpocoM BIIMIOM nHa BTOpOM MecTe cpeau
MPUYMH Pa3BOJOB I'paXkaHe HA3bIBAIOT OTCYTCTBHE B3auMonoHumanus (15%).

B cBow ouepenb, MpUHATHE 3aKOHOMPOEKTa MO3BOJIUT YKPENUTh WHCTUTYT
Opaka W CHM3UTh KOJMYECTBO pPA3BOJAOB ceMel cC AeTbMHU. Tak, aemyraTaMu
I'ocymapctBenHoit JlymMbl BHECEH Ha pPacCMOTPEHHUE 3aKOHOIIPOEKT, COIJIACHO
KOTOpPOMY MpH OTCYTCTBHHM COIJIaCHS OJHOTO U3 CYNPYroB pacroprath Opak, cyn
npuMeT Mepbl K npumupenuto. llpenmomaraercs ¢GopmanbHOe TpUMEHEHUE
BO3MOXXHOCTU PUMHUPUTEIBHBIX MEP Ha CTAJIUU CYJeOHOro pa3ouparenbCcTBa, Toraa
KaK y rOCyJapCTBEHHBIX OPraHOB €CThb BO3MOKHOCThH MPEJOCTABUTH HEOOXOAUMYIO
COLIMATIHO-TICUXOJIOTHYECKYIO MOMOIIb CEMBSIM MPU HAJTUYHH HECOBEPIIEHHOJIETHUX
JI€Teil, YTO HE BJICUET M3JIUIIHEr0 BMEIIATeNbCTBA TOCYJapCTBa B JKU3Hb CEMbHU: B
cllydae OTKa3a OT peajM3alli Mep MO0 MPUMUPEHUIO WM HEJOCTHXKEHUS UX IIeJIeH,
Opak OyzieT pacTOPTHYT IO UCTEYECHUU TPEX MECSIICB.

B cBa3u ¢ yem, B Hacrosiiiee BpeMs OCOOEHHOCTHIO CYIONPOU3BOJICTBA IO
JieJiaM, CBSI3aHHBIM C CEMEMHBIMU MPABOOTHOUICHUSIMU ABJISIETCSI CYOBEKTHBIN COCTaB
YYaCTHUKOB CyneOHOro pazoupatenbeTBa. CyJoM THIATEIBHO MCCIEIYETCs BOIIPOC O
BO3MOKHOCTH PacCMOTPEHHMSI TaKUX JIeJI KaK B OTCYTCTBHE OTBETYMKA (B IMOPSIAKE
3a04YHOT0 MPOU3BOJCTBA B cOOTBETCTBUM cO CT. 233 I'TIK P®, Tak u B OTCyTCTBUE
UCTIAa, TIOCKOJIbKY cHcTeMaThueckas (AByKpaTHas M Oojee) HesiBKa HUCTIa MpHu
OTCYTCTBUU YBAJKUTEIIbHBIX MPUYMH BJIEYET CO CTOPOHBI CyJa BO3MOYKHOCTH
OCTaBJICHHsI HCKOBOT'O 3asBJICHUS 0€3 pacCMOTPEHHUS.

B ciydae HesBKM 00enX CTOpPOH B CyneOHBIH MpoIecc CyJ paccMaTpUBaeT
JIeJI0 MO CYIIECTBY 0€3 ydacTusi CTOpPOH INpH HaJIMYMU HAJJIEKAIIET0 W3BELICHUS
CTOPOH, JIUOO B CITyyae €CJIM CTOPOHBI MUCBMEHHO MPOCAT CYJI pACCMOTPETH 10 0e3
UX HemocpeAcTBeHHOTo y4yacTus. Kak Oputo ykazano B maparpade 2.1, 3akoHomatens
IIPELYCMOTPET BO3MOKHOCTh YYacTHsI B CyJI€ YEPE3 PEICTaBUTEIEH.

IIpennonaraercsd OJHaKO, YTO y4acTHE B CyJe€OHOM pa30MpaTenbCTBE Yepe3
IIPEICTABUTENS IO CEMEWHBIM CIIOpaM JIOHKHO OBITh KaK BapUaHT MCKIIOYEHUS W3

MpaBujia, MOCKOJbKY MOpPAJIbHO-HPABCTBEHHbIE OCOOCHHOCTH CEMbU B MOJI0OHOM
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ciayyae He OyayT oOecrniedeHbl U COOJIIOICHBI B TIOJIHOW MEpe Ha CTaauu CyJAeOHOTO
pazOuparenbCcTBa, TOT/a Kak e€Hie MPUCYTCTBYET BO3MOXHOCTh JIOCTHXKECHUS
CTOpOHAMH MUDA.

Kpome toro, orcyrcTBUE B Cye0HOM 3aceaHUX OJHOW M3 CTOPOH WMJIM MHBIX
JUL, MOKa3aHUsl KOTOPHIX MMEIOT CYIIECTBEHHOE 3HAYEHHE JUIsl pa3peleHus Jena,
MPUBOJAUT K MPUHATUIO pElIeHusi 06e3 ydera BceX OOCTOSITENLCTB Jeia. TOJbKO B
WCKJIFOUUTEBHBIX CIydasX, TaKWe Kak: Tshkenas 0OJie3Hb, JJIUTEIbHOE OTCYTCTBUE
[0 MECTY >KUTENIbCTBA, OpaK pacTopraercs 6e3 y4acTus CTOPOH.

Eme ongHoil BakHOW OCOOEHHOCTBIO T'PAKIAHCKOIO CYAONPOU3BOACTBA IO
CEMEHMHBIM CITOpaM SBJISIETCS HEOOXOAMMOCTh YYacTUs B CyIeOHOM pa30upaTeIbCTBE
3aKOHHOTO MpeACTaBUTENs HecoBeplieHHoJieTHero. CormacHo cratbe 52 I'TIK PO
npaBa, CBOOOJBI M 3aKOHHBIE HHTEPEChl HENEEeCNOCOOHBIX WJIM HE O0JaJaroliux
MOJTHOM J1eeCrOCOOHOCThIO TpaXk/laH 3alUIIAIOT B CyJ€ UX POJUTEIH, YCHIHOBUTEH,
OTICKYHBI, TOTICYUTEIN WM HHBIC JIMIA, KOTOPHIM 3TO TMPaBO MPEIOCTABICHO
denepanbHbIM 3aKOHOM. TakuM 00pa3oM, MPeCTaBUTEILCTBO MO CYAEOHBIM CIIOpam,
CBSI3aHHBIM C CEMEWHBIMHU MPABOOTHOIICHUSIMU B OOJBIIMHCTBE CBOEM SIBIISIETCS HE
IpaBOM, a TPAKTyeTCcs BO3PACTOM M OTCYTCTBHEM TIOJHOM J1eecriocOOHOCTH
HECOBEPUIEHHOJIETHUX YYACTHUKOB IPAXKIAHCKOTO MpOLECCa.

HemanoBakxHbIM SIBIIIETCA U BO3MOKHOCTh U HEOOXOJUMOCThH yYacTHSI B CYyJIE
10 HEKOTOPBIM KaTErOPUSAM CEMEUHBIX CIOPOB YIIOJTHOMOYEHHBIX OPTraHOB.

B cootBerctBuM co cT. 4 KoHBeHIIMM 0 mpaBax peOeHKa Ha rocyJapcTBO H
OpraHbl OTMEKW W TMOMEYUTEITHCTBA BO3JIOXKEHBI 00SI3aHHOCTH MPUHUMATH BCE MEPHI
IUIsL 3al0UThl 1IpaB pedenka. J{anHoit Hopme koppecniongupyet 1. 1 cr. 78 CK PO,
COTJIACHO KOTOPOMY IPH PACCMOTPEHUHU CYAOM CIOPOB, CBA3AaHHBIX C BOCIIUTAHUEM
JeTel, K y4acTUIO B JI€JIe HE3aBHCUMO OT TOTO, K€M IMPEIbSABICH HUCK B 3alUTY
WHTEPECOB peOeHKa, JOKEH OBITh TPHUBICYEH OpraH ONEKH M MOTCYUTEIHCTBA.
Crateu 70, 72 u 73 CK P® mpenamnuchiBaioT o0s3aTeNbHOE ydacThe MPOKypopa, a
TAK)K€ OpraHa OINEKM U TMOIMEUUTENbCTBA B PACCMOTPEHHM Jed O JIUIICHUH
POJIUTEIBCKUX TPAB, O BOCCTAHOBJICHUH B POJUTEIBCKUX TpaBax, 00 OrpaHUYCHHUH

pOAUTEIBLCKUX IPaB.
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OpHako JaHHOE MOJIOKEHUE HE HMCKIIOYAET BO3MOXKHOCTU Yy4YacTHsS CaMOIO
HECOBEPILEHHOJIETHETO B X0JIe CyAeOHOro pazouparenbcTBa. Tak, COrNIaCHO CTaThsIM
12-13 KouBeHuMH peOEHKY, B YacCTHOCTH, NPEICTABIAECTCS BO3MOXXHOCTb OBITh
3aciHyllaHHBIM B XO0Je  Jo0oro  cyaeOHOro WM  aIMHUHUCTPATUBHOIO
pa3OuparenbCcTBa, 3aTparuBaromiero pedeHka, Jubo HEMOoCpPeICTBEHHO, OO0 uepes
MPEACTaBUTENsl MW COOTBETCTBYIOUIMI oOpraH B MOpPSAKE, NPEeayCMOTPEHHOM
IpoIleCCyaTbHBIMU HOPMaMU HAIIMOHATBHOTO 3aKOHOAATENbCTBA [17].

Hannas Hopma KoHBeHIMM cOOMIOAAETCS TOJBKO MOCHE MOATBEPKIAEHUS O
HEOOXOJUMOCTH  OINpPOCHUTh  HECOBEPIICHHOJETHEro B XO/A€  CyAeOHOro
pa30upaTesbCTBa CO CTOPOHBI OpraHa OMEKH U MOMEYUTENbCTRA.

COOTBETCTBEHHO TMEPBOCTENIEHHON OCOOEHHOCTBIO SIBISIETCSI CYOBEKTHBIM
COCTaB YYaCTHMKOB TPa)KIaHCKOTO Mpollecca Mo JejiaM, CBA3aHHBIM C CEMEWHBIMU
NPABOOTHOIICHUSAMH,  HEOOXOAMMOCTh  ydacTUd Ha  CTaAuu  CyJneOHOro
pa30upaTenbCTBa YIOTHOMOYEHHBIX TOCYIapCTBOM JIUIL (IIPOKYpOpa, OPraHOB ONEKU
U TIONCYUTENHCTBA), A TakKe BO3MOXXHOCTb M HEOOXOIUMOCTh TONTYy4YEHUs
NOSICHEHH B Cyl€ OT HECOBEPIICHHOJETHUX YYacTHHUKOB IIpolecca U HX
IpeACTaBUTENIEH.

Takxe HeMaIOoBa)XHOW OCOOEHHOCTHIO TPAXKAAHCKOTO JI€Ja, CBSI3aHHOTO C
CEMEWHBIMM MPABOOTHOLICHUSIMU  SIBIIIETCS. HAJUYUE COKPALIEHHOTO CpOKa
paccMOTpPEHUS Jiejia O B3bICKAHUHU aJTUMEHTOB B COOTBETCTBUM cO cTaTheil 154 I'TIK
P®.

OO6cTosTeNnbCTBA, HMMEIOIIME OTHOIICHHWE K Jelly, TakKe HMEIOT Ba)KHbIE
OTIMYUTENIbHBIE 0cOOeHHOCTH. Korna peus 3aX0UT O paCCMOTPEHUU TPAXKIAHCKOTO
TIeJ1a, CBSI3aHHOI'O C CEMEMHBIMU OTHOLUEHUSIMH, CYJ JAOJKEH UCXOJUTh U3: CYIECTBa
3asBJICHUNA M BO3paXKEHUH (IIpEeIMET, OCHOBAHUE HCKA, CYTh BO3PAXEHUM, MPEIMET,
OCHOBaHHs ISl BCTPEYHOI'O MCKa); MPAaBOBOI'O CTAaTyca JIML, YYaCTBYIOLIMX B JIETIE;
MPUMEHSIEMBIX HOPM MAaTepUalbHOTO MpaBa, a TaKXKe JPYyrux OOCTOATENbCTB,
MMEIOIMX 3HaYEHUE I pa3pelieHus Jena.

Kak ormeuaer VYkonoBa T.H.: «Ilo xaxmgod kaTreropuu Jej1 JaHHBIA Kpyr

00CTOSITEILCTB 6yz[eT Pa3HUTCA. TaK, IIo aAcjdaM O B3bICKAHMHU AaJIMMCHTOB B IIOJIb3Yy
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HECOBEPILECHHONETHUX JETe B MEPBYI0 OYEpeb CIEAYET ONPEACIUTh MNPEaMET
JOKa3bIBaHUSA, K KOTOPOMY OTHOCATCS Takue (DAKThl KaK: HAJIMYUE POJUTEIBCKHX
MIPaBOOTHOIICHUM MEX]y HECOBEPILIEHHOJIETHUM PEOCHKOM M JIUIIOM, K KOTOPOMY
MpeabABISIETCS TPeOOBaHUE O B3bICKAHUU aJTUMEHTOB; HECOBEPILIEHHOJIETHE PEOCHKA;
HAXO0XKJEHUE HECOBEPUICHHOJIETHEr0 peOeHKa Ha MXKIMBEHUHU JIHIA, MIPEIbSIBUBILETO
HUCK O B3bICKAHWM aJMMEHTOB Ha €ro CoJAepXaHue; HaJIUYue WIA OTCYTCTBUE
3aKJIIOYEHHOr0 COTJIalleHus: 00 yIlare aJluMEHTOB; (aKT HeNpeICTaBIeHuUs
coJiepKaHusl peOCHKY, HITH €ro MaJiblid pazmep» [52].

Cya Takxe JOJKEH YUYUTHIBaTh OOCTOSITENIbCTBA, KOTOPHIE MOTYT MPUBECTU K
YMEHBIICHUIO WM YBEIUYEHUIO YCTAHOBJIIEHHOT'O 3aKOHOM pa3Mepa aJuMeHTOB. B
CBS3M C ATHUM CyIy CJEIyeT BKJIIOYUTH B TPEAMET JIOKa3bIBaHMS: CBEICHUS O
HAJIMYUU JPYTUX HECOBEPUICHHOJIETHUX JI€TeH, HETPYAOCIOCOOHBIX YIEHOB CEMBH,
WHBAJIUJIHOCTH, IEHCUOHHOM BO3pAacTe UM OOJIE3HU OTBETUHKA.

Tax, B JIMMHUTPOBIrpaacKuil TOPOJACKON CyJ ¢ UCKOM OOpaTHJIMCh C UCKOM 00
YBEJIMYEHUN pa3Mepa AJIMMEHTOB M B3bICKAHUS aMMEHTOB B TBEPAOUN IEHEKHOM
CyMMe, yKa3aB, YTO MUPOBBIM CYJbel YK€ BBHIHECEH Cy/eOHBII MpUKa3 O B3bICKAHUU
B T0JIb3y MCTIIA aJMMEHTOB Ha CojepKaHue peOeHKa B pa3Mepe Y4 4acTh OT BCeX
BUJOB 3apaboTka W HHOro joxona exemecsyHo. CyneOHbI mNpuKa3 yTepsH.
OTBeTYMK BBHITUTAYMBACT HAa PeOCHKA AIMMEHTHI HEPETYJSPHO, JTOMycKas 3aIep KKU
Ha 3-4 mecsna, BhIIAaYMBAET aauMeHThl B pazmepe 5000 py6. OTBeTyuk sBIsSETCS
WHIVBUIYaJbHBIM MpEAIpPUHUMATENIEM, NPYTUX JETeld HEe UMeeT. B cBsiI3u ¢ ueM
K.O.A. mpocuT cyq H3MEHHTb pa3Mep aJIUMEHTOB M [IOB3bICKATh AJIUMEHTHI B
TBepaoH aeHexHon cymme 10 000 py6. exxemecsaHo.

11.01.2024 JIuMUTpOBIrpaJCKUM TOPOJCKHUM CYJIOM BBIHECEHO PEIIECHHUE IO
HACTOSIIEMY TPAXKIAHCKOMY JEIy O YaCTUYHOM YJOBJIETBOPEHUU HCKOBBIX
tpeboBanuii. C OTBETYHMKA B TOJB3Y HCTIIA OMPEACIICHBl aIUMEHTHI Ha COJICpKAHHE
HECOBEpIICHHOJIIETHETO0 peOeHKka B pa3Mmepe Y4 uacTH Bcex BHAOB 3apaboTka
€XKEMECSIYHO M B TBepaoi neHexxHo cymme 5000 py0. exxemecsyHO (HA MOMEHT

BBIHECEHUS PEIICHUS MPOKUTOYHBIA MHUHUMYM IS IeTeld B YIJIbTHOBCKON 00JacTh
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13496 py0.) c mnocaeayromied wuHAeKcauue. B ocTaibHOM dYacTH MCKOBBIX
TpeOOBaHU CYJIOM OBLIO OTKA3aHO.

B xone cynebGHoro paszOuparenbcTBa MO JAaHHOM KATETOPUU TPAXKIAHCKOTO
Jiena CyJIoM MCCIIEIOBAIUCH OOCTOSITENILCTBA: 3apab0TOK U MECTO PabOThl OTBETUYHKA
K.A.M., cBemenuss o J0X0jaX, HaJJMuue COOCTBEHHOCTH, HAJIWYHME HHBIX JETCH M
QTUMEHTHBIX 00s3aTeNbCTB, COCTOSIHUE B Opake, HaJuyue WHBAIUIHOCTH,
TPYJIOCIIOCOOHOCTh. Takke Cya HCXOAWI W3 COXPAHEHHUS BO3MOXKHOCTU PEOCHKY
IPEKHETO YPOBHS OOECIEUYEHUs, B CBA3U C YeM, AJIMMEHThI ObUIM OMPENEIICHbl U B
JOJISIX U B TBEPAOWM JEHEKHOW CymMMe, 4TO B OOJIbIIeH CTereHu OyAeT OTBeuaTh
HUHTepecaM peOCeHKa ¥ He HapyIllaTh UMYIICCTBECHHBIC IpaBa oTBeTUnKa [44].

[To cemeliHbIM crmopaM o0 pas3fene COBMECTHO HaKUTOTO HMYIIECTBA
CYIIECTBYIOT CJICAYIOIINE OOCTOSTEIbCTBA, KOTOPBHIE HMCCIECAYIOTCS CYJAOM: PEKUM
Ha)KUTOTO HMMYIIECTBA (3aKOHHBINA, JOTOBOPHOW, CMEIIAHHBIN); COCTOSIHHE JIUI[ B
3apEerUCTPUPOBAHHOM Opake, €CiIM TaKoe 0OCTOSITEIHCTBO OBLIIO, TO BPEMS COCTOSIHUS
B JIaHHOM Opake; Kak ¥ KakuM 00pa3oM BO3HHUKIIO MPaBO HA UMYIIECTBO y CYNPYTOB,
COCTaB M BUJ HMMYIIECTBA, €r0 CTOMMOCTb, OCHOBAHHMsI, BIUSAIOIINE HA W3MEHEHHE
pekrMa UMYIIECTBa, M3MEHEHHE pa3Mmepa JoJied; MUMEIOTCS U OOpeMeHEeHHs Ha
UMYIIECTBE CO CTOPOHBI TPETHUX JIUIL; YCIOBUSI OPAYHOIO JIOTOBOPA.

Tak, uctuia, obpamascs B JJUMUTpOBrpaCKuii TOPOJICKOM CyJI, yKa3aja, 4To
7IBA TOJIa COCTOsIa B Opake C OTBETYUKOM, B 3TOT BPEMEHHOM NepHroj; OHO 0hopMHIIIa
Ha ce0s KpEeIWTHBIA JTOTOBOP Ha IMOKYIIKY aBTOMOOWJISA, JEHBIH OBUIM IEepE/IaHbl
OTBETUMKY Ha TOKYNKy aBToMOOWis. CeMeiHble OTHOIIEHUSI OBUIM BCKOpE
MIPEKpaIlEHbl, a 0053aTebCTBA MO BBIILUIATE KPEAHUTA JIEKAT MOJHOCThIO HA HUcTie. B
HACTOSIIIIEe BpeMs Ha BBIIIATY KpeauTa €0 ObUIH MOTpPayeHBI JCHEKHBIC CPEICTBA B
cymme 148671,78 py0., aBTOMOOWIb TIPU ATOM OCTAJCA y OTBETYHKA, KOTOPBIU
KpPEJIUT HE IJIATHUT.

H.M.H. B cBsi3u ¢ 3TuM npocur cyn B3bickath ¢ B.A.H. aenexHbie cpeacraa B
pasMepe MoJIOBUHBI MOTPAYEHHBIX €10 CPeACTB B pazmepe 56035,89 pyo.

B xone cynebHOTO pa3zdbuparenbCTBa, T/I€ UCTEIl UCK MOATBEPANUI, & OTBETUUK

HE SIBUJICA B cyJeOHOe pa3OupaTesbCcTBO, CYIOM YCTaHABIMBAIKCH: 1) Opak Mexmay
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CylnpyraMu pacTOprHYT; 2) OTCYTCTBUE OpadyHOro JI0roBopa; 3) OTCYTCTBUE pasjelia
HMMYIIECTBA.

[Ipu BbIHECEHMM 3a0YHOTO PEHICHUS CYAOM PErNIAMEHTUPYETCS PEXKUM
COBMECTHOT'O MMYIIECTBA CYNPYroB, B TOM YHCJI€ YKa3blBaeT Ha OOIIHUE JIOITH
CYNpYroB, KOTOPBIC paCIPEETSIOTCS MPOMOPIUOHAIIBHO M BO3HUKIW B TEPHOJ
COCTOsIHUSA B Opake.

Cynom y4dTeHbl 00CTOSITEIHLCTBA BO3SHUKHOBEHHUSI KPEIUTHOTO 0053aTEIHCTBA B
UHTEpECax CEMbU, Ha OOIIME HYXIbl CynpyroB. OTBETYMKOM Oblla BbIIJIau€HA
cymma Beero 18300 py6., Toraa kak ucTel oriaTi 10ar B pazmepe 148671,78 pyo.

B cBsa3u ¢ wem, 16.01.2024 JJuMUTpPOBrpajJCKUM TOPOJCKUM CYJIOM HCKOBBIE
TpeOoBaHUsl OBUIM YyJIOBJIETBOPEHBI, JOJII CYNPYroB TMpPU3HAH COBMECTHBIM, C
OTBETYMKA B3bICKAHA B TOJIb3Y MCTIIA Y2 4acTh yIIaYeHHOH €10 cyMMBI [43].

Taxkum 06pa3om, K 0COOEHHOCTSIM TPAXKJAHCKOTO Cy/IeOHOTO pa3oupaTeIbCTBa,
OTHOCST CIenM(pUKy CYObEKTOB — YYaCTHUKOB IMpOIIecca, a TaKKe BO3MOXKHOCTH, a
MHOTJa U HEOOXOJUMOCTh IMPUBJICYCHHE B KauyeCTBE YYACTHUKOB B JI€JIE€ OPraHoOB
ONEeKU U TpoKypopa. B xone cynedHOro pazduparenbcTBa MOTYT OBITh 3aCITyIIaHbI
HECOBEPUICHHOJIETHUE YYaCTHUKM CEMEUHBIX IMPaBOOTHOUIEHUMW, IMPU BBIHECEHUU
CyJIOM pEIIeHHUs] y4TeHO WX MHeHHe. K 0COOEHHOCTSIM clielyeT OTHOCUTh U KPYT
00CTOSITENIBCTB, MPOSCHIEMBIX CYJOM IO OTAEIBHBIM KAaTETOPUSIM TPAKIAHCKHUX e,
BBITEKAIOLIUX U3 CEMEUHBIX, OT/IEIbHOE BHUMAHUE YEIAETCS MPEACTABIEHHBIM CYyay
JI0Ka3aTeNbCTBAM

B cyne6HoM 3acemanuu, UCXOJs U3 CYTH UCKOBBIX TPEOOBAHUI U MMEIOITUXCS
y CTOpPOH JIO0Ka3aTelbCTB, CYJI HCCIEAyeT Marepuaibl Jena, PYKOBOACTBYSCH
HOpPMaMH 3aKOHA U CBOMM BHYTPEHHHM YOEXICHHUEM, PacCMaTPUBAET TPaKkIaHCKOE
JI€J0, BBITEKAIOIIEE M3 CEMEHHBIX MPAaBOOTHOUIEHUW, U BBIHOCUT MOTHUBHUPOBAHHOE

pelieHue.
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3 Oco0eHHOCTH pa3pelIeHUs OTAEeJbHBIX KATEropuil e, BbITEKAIIAX

U3 CeMEHHBbIX MIPABOOTHOLICHHH

3.1 TI'paxpmaHckoe CyAONPOU3BOJACTBO 1O  JejiaM, CBSI3AHHBIM

¢ 3alUTOM MAaTCPHUHCTBA, OTHOBCTBA U 1€TCTBA

Ha ocnoBanuu crateu 38 Konctutyuu PO: «MaTtepuHCTBO U IETCTBO, CEMbS
HaXOJSATCS TOJ 3alllUTON rocyJapcTBa, a 3a00Ta O JIETAX, UX BOCIUTAHUE - PABHOE
paBo U 00513aHHOCTH poauTeneity, uro nogkperieHo CK PO, crateeii 54: «Kaxabiii
peOEHOK MMEET MPaBO KUTh U BOCIHUTHIBATHCS B CEMbE, HACKOJIBKO 3TO BO3MOXKHO,
IpaBoO 3HaTh CBOMX POJUTENIEH, MPAaBO Ha UX 3a00Ty, MPABO HAa COBMECTHOE C HUMU
IPOKUBAHUE, 32 UCKIIFOUEHUEM CIIy4aeB, KOT/1a 3TO IPOTUBOPEYUT €TI0 UHTEPECAM.

Cratbs 9 KonBeHnuu o npaBax peOeHKa yCTaHABIMBAET, YTO rocylapcTna -
YYaCTHUKH 00€CTIeunBalOT, YTOOBI pEOCHOK HE pasilydajcsi CO CBOMMHU POAMUTEISIMU
BOIIPEKH HUX JKEJAHUIO, 332 MCKIIOUEHHEM CIIy4aeB, KOI/Ia KOMIIETEHTHbBIE OpraHbl,
COrJIaCHO CYJIeOHOMY pEUICHUI0, OIPEACNSIIOT B COOTBETCTBHUM C MPUMEHUMBIM
3aKOHOM U TPOLIElypaMH, YTO TaKoe pa3TydyeHUe HEOOXOAMMO B HAMITYUIIMX
UHTEepecax peOeHKa.

Opnako cyneOHass W TPaBONPUMEHUTENbHAS TMPAKTUKA TOKA3bIBAET, YTO
OOJNBIIYI0 YacTh pacCMaTPUBAEMBIX B TPAXKIAHCKOM CYyJIONMPOU3BOJCTBE JIel
3aHUMAIOT JIeJla O CEMEWHBIX CIIOpax, 1€ BCELEIO HApYIIAIOTCd UMYILIECTBEHHbBIE U
JIMYUHHBIC HEUMYILECTBEHHBIE IIPaBa JAETEH, UX POAUTENIEH, B YACTHOCTH, POAUTENCH
U POJCTBEHHHKOB, NPOXXKMBAIOIIUX OTAEIBHO OT peOeHKa, Hampumep, Ioce
pacTop;keHus Opaxa.

B 2024 romy mo cratuctuke mnpouuibix Jier Ha 22,8 %  BBIPOCIO YHUCIO
oOpamienuii B aapec YmnoiaHomoueHHOro TipH [Ipesuaente Poccuiickoit denepanuu.
Tak, 3a mpowenmuii roj B ammapar noctynuwio 17917 oOpaiieHuit mo mnpaBam
pebeHka, Oonpliee YUCa0 OOpaleH i, 0 BOMPOcaM MpaBa KUTh U BOCIIUTHIBATHCS B

ceMbe (3809 obpamieHwmii).
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B wactu oOpamieHuil mpaBa HE BOCCTAHOBJIEHBI, B OOJbLIEH CTENEHU IO
oOpalieHusiM, CBS3aHHBIM C QJIMMEHTaMH Ha JeTed, IOCKOJbKY Yy pOAMTENEH,
OCTABUBIIHMX CBOUX JETEH OTCYTCTBYET A0X0H. Takyke aKTyaJbHBIMU OCTAIOTCA
BOIIPOCHI 00 OMpENENICHUH MOpsAaKa OOIIeHHUs peOeHKa ¢ OTIEIbHO MPOXKUBAIOIIUM
POAUTENIEM, YTO CBS3aHO C KOH(MJIUKTHBIMU CUTYAIlUSIMU B CEMbE U MEXAY ObIBITUMHU
CynpyraMu, MMEIONIMMHU o0IuX nere [21].

Haubonee pacnpocTpaHeHHBIMH OCTAlOTCA Jieda O B3bICKAHUHM AJIMMEHTHBIX
0053aTeNbCTB Ha COJIepKaHNE HECOBEPILIEHHOJETHUX JIETEH, U B CYJ] YacTO MOAAOTCS
UCKU 00 YCTaHOBJIEHHM TMPOUCXOXKACHUS JeTeil, a B ciydae pa3zBojga - 00
YCTAHOBJICHUH MOPsIIKa OOLIEHUS C PEOCHKOM.

Bce 310 CcBsSI3aHO € TeMm, YTO W3-3a JIMYHBIX Pa3HOTJIACUM, KOTOphIE BCETa
COMYTCTBYIOT CEMEWHBIM MPABOOTHOIICHUSIM W TMPUCYTCTBYIOT B BO3HUKAIOIINX
CyJIeOHBIX Cropax B OOJBIIMHCTBE CIIy4aeB YYACTHUKHU IMPOIIECCa — POJUTENH YACTO
HE YUYUTHIBAIOT MHTEPECHl peOCHKa, U POAUTENS, KOTOPBIM MO pPElIeHHIO cyna Oyner
IPOXKUBATH OTAEIBHO.

Takum o6pa3om, cyaeOHas 3amurta TpeOyeTcsi, KOrja HECOBEPIIEHHOJETHHUE
JETH TPOXKUBAIOT OTAEIBHO C OJHUM M3 CYNPYroB W pemiaercss BOmpoc 00
OTIpEJICTICHUH MECTa KUTEIbCTBA JICTEH.

[ToaTOMy 0COGEHHOCTBHIO PACCMOTPEHHUSI CEMEHHBIX CIOPOB SIBISETCS YacTOE
HapyLICHUE MIPaB AETEU U POAUTEIICH.

Tak, Ha ocHoBaHuu ctatbu 61 CK P®: «PoaguTenu UMEIOT paBHbIC MpaBa U
HECYT paBHbIE 00SI3aHHOCTH B OTHOLIEHUH CBOMX JIETE€W (POIUTENIbCKUE MPABA)».

Ho, 3auactyro 3a paBHONpaBME€ B BOCHUTAHUU POAMUTENSIM HPUXOIUTCS
O6opoTbcst B cyneOHbIX opraHax. [lpuBegem mpumep, MMEIOMICHCS MPaKTUKU Cynaa
CHIA. Tak, uctiom mo aeny ObIT MYy)XYMHA, Ybsi JKEHa yMepia NpHU poaax HX
nmepBoro pebénka. Ecim Obl OH OBUI KEHITUHOW, TO HWMeN OBl TIpPaBO Ha
«MAaTEepUHCKHI KamuTam» — IMocoOue, MO3BOJSIONee MaTEepsiM OCTaBaThCS JOMa C
JNEeTbMU TOCJIE€ CMEpPTH KOpMuiblla ceMmbd. JKeHa Oblia OCHOBHBIM KOPMUJIBLIEM
CEMbH, M OH XOTEeJI OCTAaThCS IOMa CO CBOUM MaJ€HbKUM ChIHOM mociie e€ cmepTt. Ho

HBIO-I[)KepCI/I OTKJIOHMJI €T'0 3asBJICHUC HA IMOJYUCHHUC «MATCPHUHCKOI'O KallkuTaa) Ha
59



TOM OCHOBAHHUHU, YTO MY>KUYMHBI KaTETOPUYECKH HE MMEIOT IIpaBa Ha TaKOe MOCOOUeE.
Cyn no 3ToMy jAeny Impu3Hald 3TO NPAaBWIO HEKOHCTUTYHHMOHHBIM. CyJa ykasani, 4To
Kiaccudukanus MO  TOJIOBOMY  TMpHU3HAKy cama 1o cebe  sBisiercs
HEKOHCTUTYIIMOHHOM [50].

YuuteiBas OO0JIBIIOE YHUCIO TPaXAAaHCKUX JEJ, CBS3aHHBIX C BOIPOCOM
yCTAaHOBJICHUS  OTIIOBCTBa (MarepuHcTBa) BepxoBHbIM cynoM  Poccuiickoit
®deneparuu O6b1a 00001IEHA TPAKTUKA TPUMEHEHHUSI CYJaMU 3aKOHOATEIhCTBA TIPU
PacCMOTPEHUU JIeJI, CBA3aHHBIX C YCTAHOBIICHUEM MTPOUCXOXKICHUS JICTCH.

[loctanoBnennem Ilnmenyma BepxoBnoro Cyma P® or 16.05.2017
Noe 16 «O npumeHeHHMH CyAaMH 3aKOHOJATENbCTBA MPU PACCMOTPEHUU JIEII,
CBSI3aHHBIX C YCTAHOBJIEHUEM IPOUCXOXKICHUS JICTEH» YCTaHABIMBAIOTCS OCHOBHBIC
BOIIPOCHl TPUMEHEHHS CyJlaMH 3aKOHOJATeIbCTBA [0 BOIPOCAM: YCTAHOBJICHUS
MaTepUHCTBA M OTIIOBCTBA, (hakTa NPHU3HAHUS OTIIOBCTBA U (pakTa OTIIOBCTBA,
ocriapyBaHUE OTIIOBCTBA M MaTePUHCTBA, PA3PEIICHUS CyJaMU CIIOPOB, BO3HUKIIIHX C
IPUMEHEHHEM BCIIOMOTaTEIbHBIX PENPOAYKTUBHBIX TEXHOJIOTHI, pa3pelieHUue CyA0M
BOIPOCOB 0 paMHIINK U OT4ecTBe pedenka [32].

Vka3zanubiM  [loCTaHOBIIEHMEM  YCTaHOBJIEHO, YTO  T[OCYIapCTBEHHAas
peructpanus poxiaeHus B opraHax 3AI'C moaTBepkaaeT MpoucXoKIeHHe pedeHKa,
[OCJIE YEero OHO CTAHOBHUTCS IOPUAMYECKUM (DAKTOM M TIOPOKAAET TPABOBHIE
MOCJIEICTBUSI.

l'ocynapcTBeHHast peructpauus pPOKICHHUS TPOU3BOJIUTCS IOCPEICTBOM
COCTaBJICHUS 3alMCH aKTa O POXKJICHHH, B KOTOPYIO BHOCATCS, B TOM YHCJIE CBEICHUS
0 poautensix pedenka. OCHOBaHHUEM JIJIsl TOCYJAPCTBEHHOW PErUCTpalliU POXKICHUS B
oprane 3AI'C Ha ocHoBaHum ctaThd 14 @3 «O06 aKTax rpakJIaHCKOTO COCTOSHUS
aBugeTrcs: «JloKyMeHT ycTaHOBIEHHOW (OpPMBI O POXKICHWUHU, BBIJAHHBINA
MEUITMHCKON OpTaHu3aIuell He3aBUCUMO OT €€ OpraHN3alMOHHO-TIPABOBON (POPMHEI,
B KOTOpPOW MPOUCXOAWIM pPOAbl». B CBsI3M C HOBIIECTBAMH U BHEAPEHUEM
ANIEKTPOHHOTO JOKYMEHTa 000poTa B MeIMIMHCKHE opraHbl u opranbl 3AI'C, Bce
yame, HauuHas ¢ 2022 roma, MEAUIHUHCKOE CBHUJIETEIBCTBO O POXKICHUU

HampaBisgeTcss B (opMare 3JIEKTpOHHOTO JOKyMeHThl B opran 3AI'C, rae
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OCYILIECTBIIIETCS TOCYAAPCTBEHHAs PETUCTPALUSA POXKIAEHUA, C MOCIECAYIOLEn
BBIJIa4CH POIUTEIISIM TepOOBOI0 CBUICTENILCTBA O poxaeHuH [36].

Oren 1 MaTh, COCTOSAIIKE B Opake MEXy COOOM, 3alTUCHIBAIOTCSI POJIUTEIISIMU B
3aMCH aKTa O POXKACHUM peOeHKa MO 3asBIEHHUIO JI000ro M3 HUX, MPU 3TOM
CBEJICHUSI O MaTepu peOeHKa BHOCATCA B 3alUCh aKTa O POXKIEHUU peOdeHKa Ha
OCHOBaHUU MEIMIIMHCKOTO CBHJIETENBCTBA O POXKICHHHM, a B CIydae pOXKIACHUS
pebeHka BHE MEAUIMHCKOM OpraHu3ailvd - Ha OCHOBAaHUU MEIUIMHCKUX
NOKYMEHTOB, CBUAETENBCKUX MTOKA3aHUM WM UHBIX JOKa3aTEIbCTB.

[Ipr OTCYyTCTBMM YyKa3aHHBIX OCHOBAaHMM TOCYJApCTBEHHAs pETrHCTpanus
pokaeHusi pedeHKa B BO3pacTe A0 OAHOro0 roja MNPOU3BOJIUTCA HAa OCHOBAaHUU
penieHus cyaa o0 ycTaHOBJIEHUH (hakTa pOKJIeHUS peOeHKa JaHHOW KEHIIMHOM, a B
clly4ae JOCTHKEHHUS peOCHKOM BO3pacTa OJHOTO ToJila U OTCYTCTBYET MEAUIIMHCKOE
CBUJIETEIbCTBO O  POXIAEHUHM  TOCYAAPCTBEHHAs]  PETUCTPALUSA  POKACHUS
POM3BOJIUTCA Ha OCHOBAaHUM PEIIECHUs Cyla 00 YCTaHOBJICHUH (aKTa POKICHUSI.

3asBieHre 00 ycTaHOBIEHUM (aKTa pOXIEHUS peOeHKa KOHKPETHOM
KEHIIMHONW pPacCMaTPHUBAETCS CYJOM B MOPAJIKE 0COOOro Mpou3BOJCTBA (ri1aBa 28
ITIK P®), a npu Hamuyuu cropa O MATEPUHCTBE BOIMPOC 00 YCTAHOBJIECHUH
MaTE€pPUHCTBA PA3PEIIAETCS B HCKOBOM MOPSIKE.

[Ipu paccMoTpeHMM [A€n, CBSI3aHHBIX C YCTAHOBJIEHHUEM OTLIOBCTBA, CyJaMm
clelyeT UMETh B BUJY, UTO, €CIId PEOCHOK POAMIICA OT JIMI[, COCTOSIIMX B Opake
MEXIy cOoOOH, a TakKe B TEUEHHE TPEXCOT JTHEH C MOMEHTa pacTOpKEHUs Opaka,
MPU3HAHUS €r0 HEINEHUCTBUTENBHBIM WJIM C MOMEHTAa CMEPTH Cylpyra Marepu
pebeHka, oToM peOeHKa MpU3HAeTcs Cynpyr (OBIBIIMKA CYNpYr) MaTepu pedeHKa,
€CJIM HE JOKa3aHO UHOE.

B coBpeMeHHO 00111ecTBE CUTYallMK, KOTrJla My>KUMHA U KEHIIMHA MPOKUBAIOT
COBMECTHO 0€3 TOCYyIapCTBEHHON perucTpaiuu Opaka, HE pPEAKOCTb, Yy HHUX
POKIAIOTCS TIPH ATOM COBMECTHBIE eTH. B Takom ciyuae, HEOOXOAMMO yCTaHOBHUTH
OTLIOBCTBO IOCPEACTBOM OOpalleHusl poAUTeNied peOEHKa C COOTBETCTBYIOLIEM
3asBneHrueM B opraH 3AI'C mpu OJHOBPEMEHHON PETUCTPALMHU C POKIACHUEM

pebeHka, TubO eciu 3asgBJICHUE CHIeJIaHO MOCIe POXKIACHUA peOeHKa, 3asBisieTcs 00
61



YCTaHOBJICHUH OTIIOBCTBA, C MOCJEAYIOIIMM H3MEHEHUEM 3alHCH aKTa, BHECEHUU
CBEJICHUH 00 OTIIEe, BBIAAETCSI HOBOE CBHJIETEIBCTBO O POKIEHUH, OTELl IPHOOpETAET
COOTBETCTBYIOILIME MTpaBa U 00A3aHHOCTU KaK POJIUTENb.

Opnako, Korjna OTel] He MOATBEPKJIAeT OTLOBCTBO J0OpPOBOJIBHO, JHOO OH
yMep, HMEIOTCS JIpyrue OOCTOATENbCTBA, MPEMATCTBYIOLIME YCTAHOBJICHHIO
otuoBcTBa B oprane 3AI'C, poautensm (3a4acTyro Marepu peOeHKa) MPUXOAUTCS
oOpaimiarbcsi B CyJl B UHTepecax peOeHKa M yCTaHaBIMBATh OTIOBCTBO B CyA€OHOM
HOpsIKE.

Tax, B JIUMUTPOBIrpajCcKuii TOPOACKON cys 0OpaTHiICd MY>KUUHA, CUMTAIOIIHNMA
ceOs1 OMOJIOTMYECKHM OTIIOM peOeHKa, MOSICHWII, YTO C MaTepblo peOeHKa OHU He
OpayHbIX OTHOIICHUSX, TAK KaK OHA HE UMEET JTOKYMEHTOB.

CyneOHOM 3KCIepTU30M MOJATBEPANIIOCH, YTO MCTEIl - OMOJOTUYECKUN OTell
MO3TOMY CyJl YCTAaHaBIMBAE€T €ro OTIIOBCTBO, W3MEHsEeT (aMuinio peOeHKa Ha
dbammnio oTIa.

Hcku 00 ycTaHOBJICHUM TNPOUCXOXKIEHUS JeTed, a TakkKe O B3BICKAHUH
ATMMEHTOB Ha CoJiep)KaHHe peOeHKa MOTYT ObITh MPEAbSIBICHBI M PACCMOTPEHBI
CyZlaMH KaK IO MECTY JKHTEJIbCTBA UCTLA WJIA 110 MECTY KUTEIbCTBA OTBETUHUKA.

3auvactyro oOpalieHue B CyJA MPOU3BOJUTCS HUCTLIAMU 10 MECTY >KUTEIbCTBA
HECOBEPIIEHHOJIETHETO pe0eHKa, €cld UCK TMOoJaH B €ro HWHTEpecax, YTo
CIOCOOCTBYET cO3JaHUI0 Oojiee OJIArONMPHUATHBIX YCIOBHHM CYJIONMPOM3BOJICTBA IS
nuIa, oOpaTUBIIETOCS B Cy/ 3a 3alIUTON MpaB U MHTEPECOB PeOCHKA, a TAKXKE IS
camoro pebOeHka, oOecreunBas MM IpaBO Ha ydacThe B CyJeOHOM 3aceqaHuH, a
peOeHKY - TaK)Ke U MpaBo OBITh 3aCITYyIIAHHBIM B XOJI€ Cy/Ie0HOTO pa30upaTeIhCTBa.

Tak, ucren, oOpaTwiack B Cyl B HMHTEpECax HECOBEPLIEHHOJIETHEIO BHYKA,
IIPOCUT JIMUIUTh POJUTEIBCKUX IPAaB M B3bICKATh AJMMEHTBHI C OTBETYHMKA (OTLA
HEecoBepIIeHHOoeTHero0). McTen obpatuinach MO MECTy JKUTEIbCTBA OTBETYHKA - B
Hopunbckuit ropoackoi cyn KpacHosipckoro kpas. OmpezneneHueM cyjia UCKOBOE
3asIBJICHHE BO3BPAIIEHO UCTIY, B CBSI3H C HEMOJIHBIM U HETOUYHBIM H3JI0KEHUEM CYTHU
NpPEIbSIBICHHBIX MCKOBBIX TPeOOBaHMII M BO3MOXKHOCTHIO OOpalleHHs B MHTEpecax

HCCOBCPIICHHOJICTHETO € HCKOM O JIMIICHUHN POAHUTCIBCKHX IIPpaB MW B3bICKAHHWH
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ATMMEHTOB IO MECTy JKHTEIIbCTBA CaMOTO MCTHA W HECOBEPUIEHHOJIETHETO
(JIuMuTpOBrpaickuii TOpOACKON Cyx).

Hccnenys OCOOEHHOCTM TPakKIaHCKOTO CYJONPOM3BOJICTBA O  3alIUTE
MHTEPECOB HECOBEPIIECHHOJIETHUX HENb3s HE OOpaTUTh BHHUMAaHHME Ha OOJIbIION
o0beM cyAeOHbIX Jiel, I/Ie MCKOBbIE TpeOOBaHHUS HaIpaBiICHbl Ha Ha3HAUEHHE U
YBEJIMUEHUE AJTMMEHTHBIX 0053aTEeNIbCTB Ha HECOBEPILICHHOJNETHUX aeTei. CTouT
OTMETHUTh, YTO HE3aBUCUMO OT MECTA MPOKUBAHUE PEOCHKA POIUTENb(1) WU APYTHE
JIM1a, BOCIIMTHIBAOIINE peOeHKa, HECYT OCHOBHYIO OTBETCTBEHHOCTD 3a 00ECIIeUeHHe
B Ipejesiax CBOMX CIOCOOHOCTEH M (PMHAHCOBBIX BO3MOKHOCTEHM YCIOBHUH KHU3HHU,
HEOOXOIMMBIX JIJIsl Pa3BUTHSA peOeHKA.

JlaHHBII ~ TpUHUMN ~ 3aKperieH B Poccum B COOTBETCTBUU €
ocHoBonoJiararomumu Hopmamu Konctutyuun PO (crateeit 38), a Takxke crtateen 80
CK P®: «Pomutenu o00s3aHBI COJIEpKATh CBOUX HECOBEPIICHHOJETHUX JETeH.
[lopsanox u Qopma mnpenocTaBieHHs] COACPKAHUS HECOBEPIICHHOJETHUM JETSIM
ONPENEIAOTCS POJAUTEIIAMU CAMOCTOSITEIBHO.

CyneOHasi mpakThKa MOATBEPKAAET TO OOCTOATENHCTBO, UYTO POIUTEIH BCE
Yale He BBIMOJHAIOT BO3JIOKEHHBIE HA HUX 3aKOHOM OOS3aHHOCTH TI0 COAEPKAHUIO
JIeTell, Takoe MPOUCXOJUT B Cllydae HE COCTOSIHUA B Opake ¢ MaTepblo peOeHKa, He
NPU3HAHUU OTIIOBCTBA, a TAKXKE B CIy4yae pacTopeHusi Opaka poautensmu. B cBs3u
C 4YeM, JIETU HE MOTYT B MOJIHOM MEPE Pa3BUBATHCS, COLMATU3UPOBATHCS, MOIYYaTh
oOpazoBanue. [losTomMy, 3akoH 3amMIIAeT MaTepUaIbHYI0 00€CIeUYeHHOCTh
HECOBEPUICHHOJETHUX MOCPEACTBOM HA3HAYEHUs B MX I[OJb3y AJIMMEHTHBIX
00513aTEJbCTB.

B Takux cnydasix, Korjga JOCTUTHYTHh COTJIAIICHHS O JOOPOBOJBHOU BHITIIATE
JEHE)KHOTO COJACP/KAHMS Ha HECOBEPIICHHOJETHHUX JIETEM HE YAAJIO0Ch, B3BICKATH
JAQHHBIE JICHEKHBIC CPEICTBA, KOTOPbIE HMEHYIOTCS aJUMEHTBI, BO3MOXHO B
CyneOHOM TOpsAJKEe, 4YTO perjaMeHTupyercss nmyHkToM 2 ctatbu 80 CemeliHoro
Konekca P®. Mcxonsa w3 coaepkaHusi TaHHOW CTaTbU, MOYHO CKa3aTbh, YTO, €CIIH

00sI3aHHOCTH IO COJICPKaHWI0 peOCHKA HE BBITIOJNHSICT OJMH M3 POJUTEIICH, 3alInuTa
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nmpaB pedeHKa MyTeM IMOoJaYd MCKOBOTO 3asBJIICHHUS B CyJI O B3BICKAHWUU AJIMMEHTOB
BO3JIaracTCsl Ha BTOPOTO POAUTEIS.

Ecnu >xe maHHBIN UCK MPEABIBICH HE OB, TO HA 3aIUTY MpaB peOCHKA MOKET
BCTaTh OpraH OINEKH W IOMEYUTEIIbCTBA, TAK)KE MYyTEM IMOJAa4Yl COOTBETCTBYIOIIECTO
ucka (nyHkt 3 cratbu 80 CK P®). OtuMm Takxke 00ycioBieHa 0COOEHHOCTH IMpoliecca
JOKa3bIBAHUs, TOCKOJIPKY B HEM UMEET MPABO YIaCTBOBATh OPTaH roCyIapCTRa.

CeMeiHOTr0 3aKOHOMATENIBCTBO MPEAyCMATPUBACT JIBa CIIOCO0A YCTaHOBJICHHS
pasMmepa alMMEHTOB: B JIOJISIX K 3apaboTky uiau uHomy goxoay (ct. 81 CK P®D); B
TBEPJION JICHS)KHOW CyMME WIJIM OJTHOBPEMEHHO B JIOJIIX U TBEPJOH JACHE)KHON CyMMe
(ct. 83 CK P®). C yyeToM MaTepuaibHOTO WU CEMEMHOIrO IMOJOXXEHUSI CTOPOH U
MHBIX 3aCITy)KUBAIONIUX BHUMAaHHUS OOCTOSITEIIBCTB pa3Mep YCTAHOBIICHHBIX B 3aKOHE
J0JIei MOYKET ObITh YMCHBIIICH WJIH YBEIUYCH.

IToMuMO aTMMEHTHBIX 00S3aTEILCTB, B COOTBETCTBHU cO cTatheld 86 CK Pd:
«IIpy OTCYTCTBUHM COTJIALICHUS W TPH HAJIWYUM HCKIIFOYUTEIBHBIX OOCTOSTEIBCTB
(Tspxenasi 6oJie3Hb, YBEUbE€ HECOBEPIICHHOJIETHUX JIETeH WM HETPYIO0CIOCOOHBIX
COBEPIIEHHOJIETHUX HYKJAIOIIUXCS AETe, HEOOXOAMMOCTh OIUIaThl MMOCTOPOHHETO
yX0/la 3a HHUMH, OTCYTCTBHE MPUTOJHOTO I MOCTOSHHOTO MPOXKUBAHUS KHIOTO
NOMEILEHUS W Jpyrue OoOCTOSITENhCTBA) KAXKJABIA M3 POIUTENEH MOXKET ObITh
NPUBJICYEH CYJIOM K y4acTHUIO B HECEHHH JOIMOJHUTEIbHBIX PACXOJ0B, BBHI3BAHHBIX
TUMU OOCTOSTEIILCTBAMUY.

Takum  oOpa3zoM, wuCXoas U3 OOJBIIOTO oO0ObeMa 3aKOHOAATEIHHBIX
OTIpeJICICHHM OTHOCHUTEJIHHO QIMMEHTHBIX 0053aTENBCTB B MOJIB3Y
HECOBEPIIICHHOJIETHUX JIETEH, 9aCTO BOSHUKAIOIIHNX CIIOPOB, KACAIOMIMXCSA pa3Mepa u
MOPSAJIKA BHITUIATHI ICHE)KHOTO COACPKaHMUS, a TAK)KE MHBIX HIOAHCOB, ONIPEIETICHHBIX
cnenupUKON 1 BaXXHOCTHIO TAHHBIX CYZICOHBIX CIIOPOB, BOSHUKAET HEOOXOAMMOCTh B
PacCMOTPEHUN OCOOCHHOCTEH TIOKAa3bIBAaHUS MO TAKUM KaTETOPHSIM JICII.

B mepByto ouepens cy onpeaensieT mpeaMeT JOKa3bIBaHUS 10 TPAKIaHCKOMY
7emy 00 YCTAaHOBJIICHHH aTMMEHTHBIX 0053aTeNIbCTB Ha HECOBEPIICHHOJICTHUX JICTCH
HAJIMYHUE POJUTEIHCKUX MPABOOTHOIIEHUN MEXKIY HECOBEPIIICHHOJETHUM PEOCHKOM

h JHMIOOM, K KOTOPOMY IHIPCABABIIACTCA Tpe6OBaHI/Ie O B3BICKaAHHHU aJIMMCHTOB,
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HECOBEPIICHHOJIETHUN BO3PACT JIETEH; HAXOXKIECHUE HECOBEPIICHHOIETHETO peOeHKa
HAa WXIVWBEHUM JIMLA, MPEABABUBIIETO HCK O B3bICKAHMM aJIMMEHTOB Ha €ro
COJIep>KaHNE; UMEETCS JIM 3aKII0OUEHHOE MEXKy POJIUTENIIMU corjaiieHrue o0 yrmiarte
QTUMEHTOB;, OTCYTCTBHE (paKTa MaTEpPUATIBLHOTO COACpKaHUS peOeHKa, €ero
HEJIOCTAaTOYHBIN pa3sMep.

Ecau uck nmoman opraHoM OMEKU U MOIMEUUTENbCTBA, HEOOXOIUMO YCTAHOBUTH
TOT (paKT, UTO POJAUTEIH HE MOJAaBaJl HICKOBOE 3asiBJICHUE.

UToObI BEIOpaTh CIIOCOO BBHITUIATHI ATMMEHTOB, CYJl TAKKE JTOJDKEH YCTAHOBUTH,
€CTh JIM Y OTBETYMKA MOCTOSIHHBIN 3apa0O0TOK, J10XO/I, OMPEICICHHOEe MECTO paboTHI,
CYILIECTBYIOT JIU 0OCTOATENHCTBA JISl YBEITMUYCHUS WU YMEHBIICHUS AJIUMEHTOB.

[Ipu B3bICKAHUY ATMMEHTOB B TBEPAOM JICHEKHOM CYMME WM OJHOBPEMEHHO B
JOJISIX WU TBEPJOU JIEHEKHOM CyYMME CYAOM JOJKHBI YUUTHIBATHCS U BKIIFOUATHCS B
peaMET JIOKa3bIBaHUS TaK)Ke MPEKHUN ypoBEeHb oOecrieueHus peOeHka. Tak, myHKT
2 cratbu 83 CK P® rnacur: «Pa3Mep TBEpAOW NEHEKHOW CYMMBbI OIpPEEIIeTCs
CyIOM HCXOJs W3 MAaKCHMAaJIbHO BO3MOYKHOTO COXpaHEHMsI PEOCHKY IIPEKHETO
YPOBHSI €r0 00ECIIEUCHHS C YUeTOM MaTepHaTbHOTO U CEMEHHOTO IMOJI0KEHUS CTOPOH
U JIPYTHX 3aCIIy’KUBAIOIIUX BHUMAHHS OOCTOSATENBCTB», TO €CTh OIpeAeIsIeTCs
YPOBEHbB JKHU3HU HECOBEPIICHHOJETHETO 10 MPEIbSIBICHUS HCKOBOTO TpeOOBaHUs, B
KOTOPBI MOTJIM BXOJIUTh OOYYCHHUE B CEKITUIX, YACTHBIX MITKOJIAX.

Cyn npu IpUHSATHH PEIICHUs] YUUTHIBAET 00CTOSTEIIBCTBA, KOTOPBIC BIUSAIOT HA
pereHre cyaa o0 U3MEHEHHH pa3Mepa YCTaHOBIICHHBIX 3aKOHOM JIOJICH aJlMMEHTOB,
IMO3TOMY B MPEAMET JOKA3bIBAHWUS BXOJAT: HAJIMYME Y OTBETUMKA JAPYIUX
HECOBEPIICHHOJICTHUX JCTEH, €CT JIM Ha €ro IMOIMECYECHUH HETPYAOCTIOCOOHBIC UYJICHBI
CeMbH, HET JIM Yy OTBETYMKA WHBAJIUIAHOCTU, HE SBJISAECTCS JIM €ro BO3pacT
MIEHCHOHHBIM, YIYUTBIBAETCS €T0 COCTOSIHUE 3I0POBBS, TPYAOCIIOCOOHOCTD.

[Tpu pacCMOTpPEHUU CIIOPOB 0 B3bICKAaHUH AJIMMEHTOB Ha
HECOBEPIICHHOJETHUX JI€TeM 3aKOH W CyJd ONpEeJeisioT NepeueHb U 00BheM
HEOOXOMUMBIX  JIOKA3aTeIbCTB 1O  Jedy, pacmpeacisss o00s3aTrelbcTBa 110

AOKa3bIBaHWIO HAa CTOPOHEI IIponccca.

65



Ha poautene, npeabsiBuBilieM TpeOOBaHUE O B3bICKAHMM AJTUMEHTOB, JICKUT
00s13aHHOCTh J10Ka3aTh, YTO HECOBEPIICHHOJIETHUN PEOCHOK HAXOAUTCS Y HErO Ha
WKJUBEHUM, a JPyroll poAWUTENIb HE OKa3blBaeT €My HeoOXOAUMON IOMOIIU B
comepkannn pebenka. HMcrenm 00s3aH  J10Ka3aTb OCHOBAHUS ISl YBEIUUYCHUS
JIEHEKHOTO COJIepKaHUsi, OOOCHOBAHMSI JJIsI BBITUIATHI JIOMIOJTHUTEIBHBIX PACXOJIO0B,
€CIM TPEACTaBUTh HHTEPEChl HE MOTYyT 3aKOHHBIE TMPEACTABUTEIN JaHHas
00s13aHHOCTH BO3JIaraeTcsl Ha OPraHbl OMEKH.

OTBEeTUUK B CBOIO OYEPE/b JOJKEH J0Ka3aTh OOCTOSITEILCTBA, HA OCHOBAaHUU
KOTOPBIX BO3MOKHO YMEHBIIICHHUE TOJICKAIIECH B3BICKAHUIO JOJIM €ro 3apaboTka, a
TaKXXe pa3mepa TBEPAOU IEHEKHOU CYMMBI.

B cyne6HoM 3acegaHuM 1O B3BICKAHWIO QJIMMEHTHBIX 0053aTEIbCTB Ha
HECOBEPIIEHHOJIETHETO CYJOM B 0053aT€IbHOM TMOPSAJIKE H3Y4aloTCs CIENYIoUIne
OCHOBaHHUS W JI0KAa3aTeIbCTBA: HAXOXJCHHE peOeHKa Ha WXKIWBEHHUH, CIIpaBKa C
MecTa paboThl OTBETYMKA O €ro J0XOAaxX, CIPaBKH M3 CIY>KObI 3aHATOCTH, YEKH H
KBUTAHIIMH, [TOYTOBBIE MEPEBObI, CBEJCHUSI O HAIMYMU Yy OTBETUMKA HA WKIUBEHUU
MHBIX JIMI[, a TaKKe 3aKJII0YeHHE Bpada O HETPYAOCIOCOOHOCTH, YIOCTOBEpEHUE
nercuonepa [20].

[Ipy HanMuuM NMPUYUH B3BICKATh B MOJB3Yy PEOCHKA JOMOJHUTEIBHBIE CYMMBI
Ha Pacxobl CyAy IMpPEeJAOCTaBISIOTCS: CIpPaBKa O COCTOSHHH 3J0pPOBbsi peOeHKa,
CIIPaBKHU 0 HEO00XOTUMOCTH IPOBEICHUS JI€YCHUS, HY>KJTAa€MOCTh
HECOBEPIIIEHHOJIETHETO B CIENHMAJIBHBIX CPEICTBAX TMEPEABUKECHHS, YEKH O
METUITMHCKUX CPEICTBAX U JEKApPCTBaX JJisi peOCHKA.

«O030p cynecOHOW TMpaKTUKH II0 JieJlaM, CBSI3aHHBIM CO B3BICKAaHUEM
ATMMEHTOB HAa HECOBEPIICHHOJETHUX JeTed, a TakKe Ha HEeTPYI0CTIOCOOHBIX
coBepuieHHoneTHUX nereir» oT 13.05.2015 (yrB. Ilpesunnymom Bepxonoro Cyna
P®) ormeuaeT, 9TO Cyasl B OCHOBHOM TPABWJIBHO OMPEIESISUIA Pa3Mephl aIMMEHTOB
Ha OCHOBaHUWU IMPEJIOCTABISIEMbBIX CTOPOHAMH JTOKA3aTEIbCTB M OICHUBAS X C TOYKU
3peHus 3aKoHa [26].

JIUMUTPOBIPaJICKUM TOPOACKUM CYAOM PAacCMOTPEHO TPa)KJaHCKOE AEN0 IO

ucky C.JI.B. k C.A.A. o pacropkeHuu Opaka, B3bICKAHUM AJTUMEHTOB B TBEpIOil
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neHexkHor cymme. OTBETYMK HE COTJIACEH C B3BICKAHMEM aJIMMEHTOB B TBEPIOH
JICHE)KHOM CyMMeE, TOCKOJIbKY HMMEeT CTaOWJIbHBIM JI0XO — TEHCUI0 IO
WHBAJIUJIHOCTH, TaK KaK SIBISETCS WHBAJIMIOM TPYIIbI MO 00leMy 3a00JIeBaHUIO,
MHBIX JI0XOJOB He uMeeT. M3 MarepuanoB nena ciuenyer, uro orBeTyuk C.A.A. Ha
MOMEHT pPacCMOTPEHHUsI CIopa He paboTaeT, SBISICTCS WHBAIUIOM M MOJydaeT
MEHCUI0 MO0 HWHBWIMAHOCTH. OTBETYUK HE  SBJISETCA  MHAUBUIYAIHHBIM
npeAnpuHUMATENIeM W MHBIX OXOJI0B, KPOME KaK TMEHCUM MO HHBAJIUIHOCTH HE
umeet. McTtuna, TpeOysi B3bICKaHMsI aTUMEHTOB Ha COACp)KaHUS peOeHKa B TBEPAOU
JICHEe)KHOM CyMMeE JI0Ka3aTelbCTB He mnpesacraBmia. CchlUlka HCTHIBI HA TO, YTO
B3BICKAHWE AJIMMEHTOB B JOJICBOM OTHOIICHHH K 3apa00TKy OyaeT HapyliaTh
UMYIIIECTBEHHBIC MpaBa peOeHKa, He MOXeT ObITh yuTreHa. Cyja mpuilies K BEIBOAY O
HEOOXOAMMOCTH  B3BICKATh C  OTBETYMKA  aJMMEHThI HA  COJICp)KAHUE
HECOBEPIIIEHHOJIETHETO peOeHKa B JI0JIEBOM OTHOIIEHUHM - %4 4YacTH BCEX BHJIOB
JI0XOJ0B OTBETYMKA JIO COBEPIIEHHOIETHS peOeHKa [42].

3akoHOJaTEeNeM MpaBoO TpeOOBaTh MPENOCTABICHUS AJIUMEHTOB B CyAeOHOM
HopsiIkeE OT OBIBIIEro Cymnpyra, o00Jagaromero HeoOXOAUMBIMUA JUISI  3TOTO
cpelcTBaMHu, OBIBILIEH KEHOM B MEepUOJ]l OEPEMEHHOCTH U B TE€YEHUH TPEX JIET CO JTHS
POKIeHUs 00111ero pedeHKa 3aKPEIIEHO 3aKOHOM.

Tak, JIUMUTPOBrpaJCKUM TOPOJCKHUM CyAOM YIBSHOBCKOW o0Oiactu
05.02.2024 paccmoTpeHo 00 M3MEHEHUHU pa3zMepa anmuMmeHToB. Mcren oOpatunach B
CyJl, YKa3aB, YTO OHAa COCTOMUT B Opake ¢ OTBETUYHMKOM, B Opake poxaeH cbiH 2022 r.p.
B nactosmiee Bpems oHa mojana Ha pa3Boj, (AKTHUECKH OpayHbIe OTHOIICHUS
npekpamiensl ¢ 2023 r. Ucrenr ¢ peOeHKOM MPOKUBAET OTAEIBHO, HE paboTaer, Tak
KaK OCYIIECTBIISIET yxo1 3a pebeHkoM. OTBETUMK OIJIAYMBAET ATMMEHTHI B pa3Mepe
Y4 wactm 3apaboTka Ha pebenka u 5000 Ha copepkaHWE HCTIA, pa3Mep OmMpenecH
CYJIOM.

B ucke C.P.P. npocut B3bickaTh ¢ C.O.d. anuMMEHTHI Ha €€ COoAepKaHUE B
TBEpIOM AeHEekHOW cymme B pasmepe 10000 py6. exemecsyHO 10 TOCTHXKEHUS

peOEHKOM TPEXJICTHETO BO3pacTa.
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Cyn, nccnenosaB marepuansl gena yden cratbu CK P®. Cynpyru cocTosT B
Opake, SBISIOTCS POAUTEISIMU HecoBeplieHHoyieTHero pebenka 20.05.2022 r.p.,
OpadHble OTHOILICHUS MTPEKPAIICHBI.

OO6paiasch B ¢yl C UCKOM, UCTEL] IPOCUT YCTAHOBUTH pa3Mep aJIMMEHTOB B €€
o3y 10 000 py6., MOCKOIBKY 10X0/1 OTBeTUHKA yBeauuuicsa. CyqoM yCTaHOBJICHBI
CeAyIoIKe OOCTOSITEIBCTBA: OTBETUUMK TpyAoycTpoeH, ¢ 2023 roma 3apaboTHas
1jaTa, COTJIACHO CIIPaBKe YBENIMYWIACh W B cpenHem coctaisier 50 000 py6. B
mecsal. Takxe ycranosiaeHo, yto C.P.P. Haxoautcs B OTHmycKe MO YXOAy 3a
pebeHKOM, 0X0/1a HE MMEET 3a MCKIIOUYEHHEM B3bICKAHHBIX AJIMMEHTOB B pa3Mepe
5 000 pyo®.

C ydeToM YpOBHSI 10XOJa OTBETYMKA, MPOU3BOJMMBIX U3 €ro 3apaboTHOM
IUIaThl AJMMEHTOB Ha CcoJiep)KaHue peOeHKa, CyA TojaraeT H3MEHUTh pa3Mep
AJIMMEHTOB, B3BICKAHHBIX HA COJICPIKaHUE UCTIA, yBeauduB ux 10 8000 pyo. [45].

CnenoBatenbHO, paccMaTpHBasi U pas3peliasi rpakJaHCKHUE J1ela, CBA3aHHBIC C
oOecrieyeHuEM aTMMEHTaMH HECOBEPIICHHOJIETHUX neren U uL,
OCYIIECTBIISIIOIIMMU 32 HUMH YXOJ, CyJl YUYUTHIBA€T MHTEPECHl HE TOJBKO peOeHKa,
HO U €r0 POJAMTENS, C KOTOPHIM OH MIPOXKUBAET U KOTOPBIN ero o0ecreunBaert.

Croutr OTMETHUTH, YTO MpPU MNPUHATHU PEUIEHUN MO0 TPAXKIAHCKUM JIEeJIaM,
CBA3aHHBIM C TIpaBaMHU W 3alUTON JeTeil, CyJ MNPUHUMAET BO BHHMAaHUE BCE
00CTOSITENbCTBA, BKIIIOYAsl HAXOXKICHUE NETEH B Cpene, e OHU MOTYT IOIy4aTh
HaJyIeKallee BOCIUTAaHUE U PA3BUTHE, C YIETOM COCTOSHUS UX 310POBBS.

Tak, B MenekecckoM palloHHOM cyae YIbSHOBCKOW obmactu *** Oblna
JUIICHA POAUTENLCKUX TpaB, MOCKOIbKY MMeJa 3a00JieBaHUs TyOepKyle3 JIETKHUX,
BOCIIUTAHUEM U COJIEP’KAHUEM JIETe HE 3aHMMAalach, COCTOSJIA HA y4eTe KaK CEMb,
HaxoJsIasicsi B COLMAIBHO OMNACHOM TMOJIOKEHUH B CBA3M C HEHAHJICKAIIUM
HCIIOJTHEHUEM POJUTEIBCKUX 00A3aHHOCTEN, I€TeH B JETCKOM JIOME HE HABEIIAET, HE
WHTEPECYETCS WX JKU3HBIO  3JI0POBBEM, HWMEET 3aJI0JDKEHHOCTh 00 yIiaTe
AJTMMEHTOB.

19.03.2024 JIuMHUTPOBIpaJCKUM TOPOJCKHM CYJIOM BBIHECEHO PEIICHUE O

BOCCTAHOBJICHHH B POAUTCIBCKUX IIPpaBaxX, IIPH 3TOM, B 4aCTH BOIIPOCa O BO3BpPATC
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UCTULE JeTed OTKa3aHO, B CBSI3U C 4Y€M, CyJOM HCTMLA ObUla OrpaHUYEHa B
POJIUTEIBCKUX IIPABaX, OTKA3aHO B OCBOOOKJIEHUHU OT aJJTAMEHTHBIX 003aTEIbCTB.

[Ipy BbIHECEHHMH pelIeHUus CyIoM ObUIM HM3YYE€Hbl HENOCPECTBEHHbIE
oOcrositenbeTBa JnmeHuss b.B.B. poaurenbckux mnpaB, €€ COCTOSTHUE 310pPOBbA,
YCIIOBUS KU3HU, CEMEUHOE MOJO0KEHUS, KIINIHBIE YCIOBHs, a TaKke (U3NYecKoe
U TICUXHYECKOE, TICHXOJIOTHYECKOE 310pOBbe aeTei [41].

B o0ocHOBaHMU pelIeHHs CYAOM NPUMEHEHBl TMOJIOKEHUS MyHKTa 25
IToctanoBnenus Ilnenyma BepxoBHoro Cyna P® ot 14.11.2017 Ne 44 «O npakTtuke
NPUMEHEHHUs] CyJAaMHu 3aKOHOJATEIhCTBA NPHU Pa3pellieHUH CIOPOB, CBS3AHHBIX C
3aIlMTON MpaB U 3aKOHHBIX MHTEPECOB peOeHKa MpPU HEMOCPEICTBEHHOM yrpo3e ero
KU3HA WIM 370pPOBBIO, & TaK)K€ NPHU OrPAHUYEHUU WIH JUIICHUH POJAUTEIHbCKUX
npaB», T/I€ YCTAHOBJIEHO, YTO €CJIM CYyJ NMPUAET K BBIBOAY O TOM, YTO BO3BpALICHUE
pebeHka poauTensaMm (0OIHOMY M3 HMX) HE OTBEYAeT MHTEpecaM peOeHKa, CyJl BIpaBe
OTKa3aTh B YAOBJIETBOPEHUH HTOro TpeOOBaHMS, B TOM 4YHCIe U B Cilyyae
YIOBJIETBOPEHHUS ICKA B YACTH BOCCTAHOBIICHHS B POJIUTEIBCKHX MpaBax [33].

I'paxknanckue nena o cyJeOHOM 3aluTe MaTepUHCTBA, OTIIOBCTBA U JIETCTBA, a
TaKXKe aJIMMEHTHbIE 00s3aTeNIbCTBA SABIAIOTCA CAMBIMU PACIPOCTPAHEHHBIMH B
TFOPOJCKMX M PAlOHHBIX cynax. B CBA3M ¢ BBICOKOH CTENEHBI COLUAIBHOU
HE3alMIICHHOCTH, B YaCTHOCTH HECOBEPLICHHOJETHUX IIPU BO3HMKHOBEHUU
CYIEOHBIX CIIOPOB CyJaM HEOOXOAMMO YYHMTHIBATh BO3MOXKHOCTb COXPAHEHHUS MJIs
HUX HambOojee OJaronpUATHBIX YCIOBUHM KM3HHM, KakK ICHUXOJIOIMYECKHUX, TaK U
MaTepUAIbHBIX COCTABISAIOIINX.

3amura OTLOBCTBA W MAaTEPUHCTBA TaKXKeE SABISAECTCS AKTyaJIbHOM NMPaKTUKOU
CyIeOHbIX crIopoB. Bonblyto 105110 JaHHBIX TPaXJIaHCKUX JI€J COCTABISAIOT Jejia 00
YCTaHOBJICHUMHM OTLIOBCTBA, AJMMEHTHBIE O0053aTENbCTBA B OTHOLIEHUH POJUTEI,

OCYLIECTBIISIIOIIETO YXO/I 32 COBMECTHBIM PEOCHKOM.
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3.2 TI'paxpaHckoe  CyAONPOU3BOJACTBO 1O  JejiaM, CBSI3AHHBIM

€ YCHIHOBJICHHEM M y104YepeHueM AeTei

K onHOl M3 BaXXHBIX KaTerOpHil Jei, paccMaTpUBAEMbIX CYJOM B IOPSIKE
0co00Oro TMpOU3BOJICTBA, B COOTBETCTBUU cO cTatheil 262 TTIK P® sBusworcs
rpaKJaHCKUE Jella, OTHOCSIIMECS K CEMEWHbIM IpPAaBOOTHOUIEHUSIM — Jiena o0
YCBHIHOBJIEHUH (YAOUEpPEHNH) peOeHKa.

Oc00EHHOCTBIO TPAkKIAHCKOTO CYAONPOU3BOACTBA M0 JAHHOW KaTeropuu Jiein
ABJIAETCS TOPSAIOK, B KOTOPOM OHM paccMmarpuBaroTcs. Tak, 3ammra cyObeKTUBHBIX
IPpaXJaHCKUX MPAaB U OXpaHSIEMbIX 3aKOHOM MHTEPECOB PEATM30BBIBACTCS HE MyTEM
paspenieHusi cropa O MpaBe, a C MOMOUIbIO BBISBICHUS U KOHCTAaTallMu (QakTa
(obcTosITENBCTBA), IPABOBOTO COCTOSIHUSI C KOTOPBIM HOpMa MaTepHaIbHOTO IpaBa
CBS3BIBAET BO3HMKHOBEHWE, W3MEHEHHWE WJIM TMpeKpalleHue y  3asBUTENSA
OTIpEJICIICHHBIX MPaB U 00S13aHHOCTEN.

Takum oOpa3om, Kak OTMEYaeTcsl PSIOM aBTOPOB-TEOPETUKOB, B YAaCTHOCTH
AprynoBeiM B.B.: «XapaktepHoii uepToil MpPaBOBOr0 pPEryaupoBaHUs 0OCOOOTO
IPOU3BOJCTBA B IPAKAAHCKOM MPOLIECCE SABIIAETCS €ro yCTOWUMBAs CBSI3b C HOPMaMHU
MaTepuajJbHOIO IpaBa, MPUMEHEHHE KOTOPBIX OMOCPEAYETCS MPOUECCYaTIbHBIMU
HOpMaMHu 00 0COOOM ITPOM3BOJICTBEY.

Kpome TOro, B yKa3aHHOM KaTEropuM JH€Jd OTCYTCTBYIOT CTOPOHBI
IPaKJIaHCKOTO Tpoliecca B JIMIE MCTUA U OTBETYMKA, a HAYajIo CyJONpPOU3BOACTBA
MPOUCXOJUT C MOMEHTA MOAAYM 3asBICHUS 3aMHTEPECOBAHHBIM JIMIIOM. Takxke
OTCYTCTBYET BO3MO’KHOCTH I10JIayll BCTPEYHBIX HCKOBBIX TpeOOBaHMi, ydacTue
TPEThbUX JIUIl B CyleOHOM Ipoliecce, HE paccCMaTPUBAETCS BOIPOC O 3aKIIOUYEHUU
MHPOBOTO COIJIAIIEHUS.

Hlena 00 ycblHOBIEHUH (YJOUYEpPEHHH), paccMaTpuBaeMble B MOPSIKE
IPaXJAHCKOIO CYJIONPOM3BOJCTBA IO CBOEW crneuupuke o00aJalT  psaoM
0COOEHHOCTEM, a TaK)Ke MPEACTABIISIIOT HanboJiee COIMaIbHO 3HAUMMBbI HHTEPEC IS
rocy/1apcTBa M OOIIECTBAa, IOCKOJIBKY B COOTBETCTBUM C HOPMaMH CEMEWHOTO

3aKOHOJIaTEJIbCTBA: «YCBIHOBIICHUE WA YIOYEPEHUE SBIAECTCA NPUOPUTETHOU
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dbopmoil ycTpoiicTBa AeTel, OCTaBIIUXCSl 0€3 MONeYeHUs: poAuTeNeil. Y CbIHOBIICHHE
JOITyCKAETCA B OTHOLIEHUU HECOBEPUICHHOJIETHUX JETEW U TOJIBKO B UX UHTEPECAX, a
TaKkK€ C Y4eTOM BO3MOXKHOCTEM OO€CHeuHTh JETSAM IOJIHOLEHHOE (PU3UUECKOE,
MICUXUYECKOE, JYXOBHOE W HPABCTBEHHOE PA3BUTHE», O YEM YKa3aHO B I. 1 u 2 CT.
124 CK PO.

3asBrneHre OO0 YCHIHOBJICHUM WM YAOUEPEHUM TMOJACTCS TpakIaHAMHU B
PaliOHHBIM CYJ MO MECTY HUTEJIbCTBA WM MECTY HAXOXKIACHHUSI YCHIHOBIISIEMOIO C
NPUJIOKEHUEM COOTBETCTBYIOIIMX JOKYMEHTOB, HAaIlpUMEpP, CBHJAECTEILCTBA O
POXIEHUM U Opake YCHIHOBUTENS, COTJache Ha YCBHIHOBJIGHHE OT CYIpyra,
MEJIMIIMHCKAs CIPaBKa, MOATBEPKIAIONIAs] COCTOSHUE 3J0POBbA, CIIPABKa O JOXOJaX,
JIOKYMEHTBHI, TTOATBEPKIAIOITHE 00CCIIEYEHHOCTD KHUITBEM.

Crateeit 273 TTIK P® 3akpemsieno, urto: «3asBieHHE OO0 YCHIHOBICHUU
paccMaTpuUBaeTCs B 3aKPHITOM CYIeOHOM 3acelaHuu C 00s3aTeIbHBIM Y4acTHEM
YCBIHOBUTENCH (YCBIHOBUTEIIS), MPEJCTABUTENS OpraHa ONEKH M TOMEUYUTENIbCTRA,
NpOKypopa, pedeHKa, JOCTUTIIIEr0 BO3pacTa YEThIPHAAIATH JIET, 2 B HEOOXOAMMBIX
ClIlydastX poAMTeNeH, APYTuX 3aMHTEPECOBAHHBIX JIMIl U CaMOro pebeHKa B BO3pacTe
OT JIECSITH A0 YEThIPHAALATH JIETY.

B cootBetcTBUM ¢ myHkTOM 3 IlocranoBnenue Koncturymumonnoro Cynga PO
or 16.06.2015 Ne 15-IT «Ilo nmemy o mpoBepke KOHCTUTYLIMOHHOCTH TIOJIOXKEHUM
cratbm 139 CemeitHoro koaekca Poccuiickoit @enepamun U cratbu 47
®enepanbHOro 3akoHa «O0 akTax TPa)XJAaHCKOTO COCTOSHHS» B CBSI3U C >KajoOoi
rpaxgad [.®@. I'pyoma u T.I'. T'ymmuoi» 3aKkphITOCTh CyaeOHOTO Tmpolecca
OOBSCHSCTCSI COOJIIOJICHUEM Mep, 00CCIICUYMBAIOIINX TalHY yChIHOBIIEHUS [35].

IIpn 3TOM, y4acTByHOLIHE B PACCMOTPEHHUM JA€ja JIMLA IMPEAYIPEKTAIOTCI O
HEOOXOIMMOCTH COXPAaHECHHsS B TalHE CTaBIIMX WM W3BECTHBIMH CBEJEHUN 00
yceiHOBJIeHUU. B cooTBercTBUM co crathbedl 139 CK PO nuia, pasriacuBiiue TailHy
YCHIHOBJICHUSI peOE€HKa MPOTUB BOJU €ro YCHIHOBUTENCH, NPUBIEKAIOTCS K
OTBETCTBEHHOCTH, TaK, Y TOJIOBHBIM KOJiekcoM Poccuiickont denepanuu, B riase 20,

cratbe 155 YK P® ycranoBieHa caHKIHs 3a MO00HOE IpecTyIuieHue [46].
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B xone cynebHoro pazouparenbcTBa BaXXHbBIM IS Cy/a MO TaHHOW KaTeropuu
Jen SIBIISETCS PACCMOTPEHHUE IOPUIWYECKH 3HAUYUMBIX OOCTOSITEIBCTB, KOTOPHIE
MOBJUAIOT Ha JajbHeHIee cy1e0HOe pellieHne, K HUM OTHOCSITCS:

1. JIuuyHOCTH yCHIHOBUTEJEH, KOTOpas AOJKHA COOTBETCTBOBATH TPEOOBAHMUSIM,
YCTAHOBJICHHBIM 3aKOHOJATEIEM, 4 UMEHHO:

1) coctostHue 370poBbsi ychbiHOBUTENA. B cooTBercTBUM ¢ [locTaHOoBIEHHEM
[IpaButenbctBa P® «OO6 yTBEepkIeHUM TEpedHs 3a00JIeBaHUW, TPU HATUYHUU
KOTOPBIX JIUIIO HE MOXKET YCHIHOBUTH (YJ0UEPUTH) PeOCHKA, TPUHATH €T0 O] ONEKY
(TOTIEYUTENHCTBO), B35ITh B MPUEMHYIO WJIM MAaTPOHATHYIO CEMbIOY» JIMIIO HE MOXKET
ObITh ychlHOBHUTENIEM Tipu TyoOepkyne3e, BUY-undexuun, 3-4 cragus OHKO
3a00J1eBaHMs, ICUXUUYECKUE PACCTPONCTBA, MHBAIMIHOCTD 1-2 TpymIibl, HAPKOMAHMUS,
TOKCUKOMaHUsI, ajakoroiu3M. B xome cyaeOHOro paszOuparenbcTBa B KauyecTBE
JI0KA3aTeNIbCTBA MPEABSABISIETCS MEIUIMHCKOE 3aKJIOUEHUE O COCTOSIHUM 310POBbS
[31].;

2) TMPHCYTCTBYET pa3HHIlAa B BO3pAcTe COCTaBJISMONIAs He MeHee 16 Jyer, a
BO3pacT YCHIHOBUTENS HE MeHee 18 merT;

3) noxox ycwiHOBHTeNs He Hike MPOT mo pernoHy, Hajauuue JTOJDKHBIX
KUIUIIHBIX YCIOBUM;

4) OTCYTCTBHE OCHOBAaHUMW, KOTOpPHIE HE IMO3BOJSIOT OBITh YCHIHOBHUTEISIMH:
CYyIUMOCTH, JINILICHHS B OTHOLLIEHUH APYTUX JI€T€H pOAUTENHCKHUX MIPAB;

5) TNpoOXOXJAEHHWE CHEINUATbHOM TMOATOTOBKM IS  YCBHIHOBUTEIEH C
coOmroieHneM TpeboBaHuid, YyCTaHOBIIEHHBIX MuHOOpHayku PD;

6) nmpuopuTeTHO HaMuue rpaxaaHcTsa PO®. Tak, @enepanbHbiM 3aKOHOM «O
Mepax BO3JEUCTBUS Ha JIUIL, MPUYACTHBIX K HAPYLIEHUSIM OCHOBOIOJIAralolINX MpaB
u cB0OO YeroBeKa, mpaB U cBoOO rpaxaaH Poccuiickoit denepanumy yCTaHOBICH
3arnpeT ychlHOBIeHHs fetert PO rpaxmanamu CILA [48];

7) MopaJbHbIE W JUYHOCTHBIC JIAHHBIC YCHIHOBHTEJCH, HaImpuMmep,
XapaKTepUCTUKa C MecTa paloThl, OTHONICHUS C JPYTUMU YJICHAMH CEMBH,

OTHOIICHHA MCKAY YCBIHOBUTCIIIMU U YCBIHOBJIACMBIM.
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2. Hanmume ocHOBaHMII 11 YCBIHOBJIEHHS, KOTOPBIM  SIBJISIETCS
COOTBETCTBYIOIIEE 3asBJICHUE 00 YCHIHOBIEHUH, IIOAABAEMOE B CyleOHBIN OpraH 1o
MECTy JKUTEIbCTBA WJIM HAXOXIEHUs peOeHKa B TOPAJIKE T'PakIaHCKOrO
CYZOIIPOU3BOJICTBA.

3) mMeercs corjacue JIPYTUX WICHOB CEMbH HA YCHIHOBJICHHE: pPOIUTENEH
peOeHKa MM JIUL, UX 3aMEHSIOIINX, CaMOT0 peOeHKa, JOCTUTIIEr0 BO3pacTa AECITH
JIET, CYNpYyTra YCHIHOBUTEIS, €CIIM PEOCHOK YCHIHOBIIIETCSL OJTHUM U3 CYNPYTOB.

4) COOTBETCTBHUE YCHIHOBIICHMsSI HHTepecam pebeHka. B cooTBercTBUM C
IloctanoBnennem Ilnenyma BepxoBHoro Cyma P® or 20.04.2006 Ne 8 «O
NPUMEHEHUH CyJaMU 3aKOHOJATENbCTBA MPH PACCMOTPEHHM JieN 00 YCHIHOBICHUU
(ynouepenuun) gerei» (nasee — IlocraHoBIEHHE) ONPENENEHO, YTO LEJbIO
YCHIHOBJICHUS, a TakXK€ NPUHATHE IMOJIOKUTEIBHOTO PEHICHHs Cyla IO JaHHBIM
KaTeropusiM Je SBJISETCS B IEPBYI0 OYepe/lb COOTBETCTBHUE TAaKOTO pEIICHUS
unTepecam pedenka. [lynkrom 15 [locraHoBneHus: ykazaHo, YTO K TAKOBBIM CJIEIYET
OTHOCHUTH:  OJarompusiTHBIE  yCIOBUS Ul  MaTepUajJbHOrO,  MOPAJIBHOIO,
TICHXOJIOTHYECKOT0, 00pa30BaTEeIbHOTO Pa3BUTHUS M BOCIIUTaHUS peOeHka [29].

Crout yuecTb, 4TO B CyAeOHOM pa30HpaTeNbCTBE IO JejaM, CBS3aHHBIM C
YCHIHOBJIEHUEM (YIOUYEPEHHEM) NPU BBIHECEHUM DPELIEHUS 00 YAOBIETBOPEHUH WU
OTKa3€ B YJOBJIECTBOPEHMM 3asBIICHUS OO0 YCBIHOBICHHU WIH YIOUEPEHUU CY[
JOJDKEH PYKOBOJACTBOBAaThCS HE CBOMM BHYTPEHHUM YOE€XKIE€HUEM, a B IEPBYIO
OYepe.b 10Ka3aTeIbCTBAMH, KOTOPbIE MPEABABIAIOTCS B X0JI€ CYA€OHOr0 3ae1aHuUs.

IIpu 3TOM, TOKAa3aTENBCTBA OLIEHUBAIOTCS C TOUYKHU 3PEHUS X JTONYCTUMOCTH U
3akoHHOCTU. Tak, «OOCTOATENbCTBA J€Jia, KOTOPhIE B COOTBETCTBUU C 3aKOHOM
JOJDKHBI OBITH TOJATBEP)KICHBI OINpEACNEHHBIMUA CpPEJICTBAMHU JIOKA3bIBAaHUS, HE
MOTYT MOATBEPKIATHCA HUKAKUMU JAPYTMMH JOKa3aTelbCTBaMu». JlomycTHMOCTb
CBsI3aHa C IMpoLecCyaabHONU (GOPMOIl CPeICTB TOKA3bIBAaHUS, @ UMEHHO, OHU JIOJIKHBI
UMETh 3HaUYEHUE AJIs Jela, JOOBIThl 3aKOHHBIM CIIOCOOOM.

CrneumanbHbplil  XapakTep JONYCTUMOCTH - TpaBWia [0 YCTAaHOBJIEHUIO

00CTOSATEILCTB C IIOMOIIIBIO JOKAa3aTCIbCTB, KOTOPBIC HGO6XOI[I/IMBI JJI1 BBIHCCCHUS
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pemieHnss no Jgeny. CHenuanbHBIA XapakTep JOMYCTHMOCTH HPENYCMOTPEH B
YaCTHOCTH ISl J1€71 00 YCHIHOBJICHHH.

K npumepy, mo rpaxgjaHCKuM JenaMm, CBA3aHHBIM C Pa3pelIeHUEM CIOPOB O
HECOBEPILEHHOJIETHUX, O0S3aTeNbHBIMU SBJISAIOTCS IOKa3aHUs OPraHOB OINEKU U
noneuntenscTBa. [lockonbky, myHKT 3 IlocTaHOBIEHUS YCTaHOBIEHO, YTO Jena 00
YCHIHOBJIEHUU peOeHKa JODKHBI paccMaTpuBaThesl € O0sA3aTENbHBIM yYacTHEM
YCBIHOBUTENEHN, MPEICTABUTENS OpraHa ONEKH M IONEYUTENbCTBA, MPOKYpopa, a
Tak)ke peOeHKa, JOCTUTILIEr0 BO3pacTa YeThIpHAAIATH JIET.

VYyactue npokypopa B cyJeOHOM pa3OupaTeabCTBE MO TPaXAAHCKUM Jieram 00
YCHIHOBIICHMM WM yJaodepeHuu aukryercs HopMmamu 189 I'TIK PO, rae 3agaua
OpOKypopa — JaTh 3aKirodeHue no neny. CrenoBaTenbHO, MPOKYPOP BBICTYIAET
JIOTIOJTHUTENIBHBIM ~ TapaHTOM  COOJIIOIGHHMST TpaB M 3aKOHHBIX HMHTEPECOB
HecoBepieHHoneTHero.  [Ipokypop,  ywacTtBys B cyaeOHOM  mpolecce,
pykoBoactByercss HopMamu Ilpuka3 I'ennpokyparypel Poccum ot 11.01.2021 Ne 2
«O06 obecnieueHUU ydacTHsl NMPOKYPOPOB B TPaKJAHCKOM U aJAMHHHUCTPATHBHOM
CyJIOIPOU3BOJCTBE», TIA€ IO YKA3aHHOM KaTeropuy Jea 3ajada IpOKypopa
IIPOBEPUTH MaTE€pHUaIbI JIe€]a, YCTAHOBUTh 3aKOHHOCTh JIEHCTBUN M PEIIEHUI OPraHOB
OIEKM W IONEYMTENHCTBA, MPOBEPUTH IOMJINHHOCTH BCEX IPEACTABICHHBIX CYAY
noKka3aTenbcTB. B xone cynebHOro 3acenanust mo aenaM 00 YCHIHOBJIEHUU MPOKYPOP
MOKET 3aJaBaTh BOIIPOCHI JMLAM, ydacTByromuM B aene. Ilo pesynbraram yero,
OPOKYpOp JlaéT CBOE€ MOTHUBUPOBAHHOE  3aKIIOYEHHE O HEO0OXOAMMOCTH
yIIOBJIETBOPUTH 3asBIICHHUE WX )K€ OTKa3aTh B yOBIEeTBOpeHHH [37].

Heo06xoauMoO OTMETHUTBH, YTO B COOTBEeTCTBMH cO ctatheir 134 CK P®D 3a
YCBHIHOBJIEHHBIM PEOCHKOM COXPAHSIOTCS €r0 UMsl, 0T4eCcTBO U pamunud. OgHaKo, 1Mo
MpochO€ YCHIHOBUTENSI YCHIHOBIGHHOMY pPEOCHKY TMPUCBAUBAIOTCA  (aMUIIUs
YCBIHOBUTENS, a TaKXKe YyKa3aHHOe UM HMs. OTUeCTBO YCBHIHOBJIEHHOTO peOEHKa
ONpeJeNnsieTcs] MO0 HMEHU YCBIHOBUTENS, €CIM YCHIHOBUTENIb MYKUMHA, a IpHU
YCBIHOBJIEHUN PEOCHKA XEHIIMHOW - [0 MMEHHU JIMLA, YKAa3aHHOTIO €0 B KadeCTBE
OTLa yChbIHOBIEHHOro pebenka. Ecim damunum  cynpyros-ychlHOBUTENEH

pa3lInyHble, MO COTIJIAIICHUIO CYNPYrOB-YCHIHOBUTEJIEH YCHIHOBICEHHOMY pPEOCHKY
74



npucBauBaerca (pamuwins OZHOrO M3 HUX. JlaHHbIE M3MEHEHHs TaKKe CBSI3aHbI C
oOecreyeHueM TailHbl YChIHOBJICHUS.

[locne BhIHECEHHS pELIEHUs IO AENy U BCTYIJIEHUU €ro B 3aKOHHYIO CHITy, B
clly4ae YAOBJIETBOPEHUS 3asIBICHMSI, BBINKMCKA U3 PEIICHHS Cyda HaNpaBlAeTCs B
orzen 3AI'C o MecTy HaxX0KIEHUS 3alIUCH aKTa O POXKACHUH, JUIsl TOCYAAPCTBEHHOU
pEerucTpanuy yCHIHOBJICHHUS M BHECEHHHM YKAa3aHHBIX CY/JOM H3MEHEHHWIl B 3aIluCh
aKTa o poxjaeHuu pedeHka. CTOUT OTMETHUTh, YTO B COOTBETCTBUU CO cTaTheil 41
®enepanbHoro 3akoHa ot 15.11.1997 No 143-03 «0O06 akTax TIpakJaHCKOIO
COCTOSIHUS»  TOCYJAapCTBEHHAasi  perucrpauus  YChIHOBIEHHS  (yJOo4epeHus)
NPOU3BOJIUTCA B 3asBUTEILHOM B TEUYEHUHM MeECAla I0CIEe BBIHECEHUS CYJIOM
pelIeHus ¢ npejocTaBieHueM pelienus cyna B opran 3AI'C, kotopoe u gBiseTcs
OCHOBAaHHEM JIJIsl TOCYIapCTBEHHON PETUCTpaIliy aKTa.

[IpuBegem mnpumep TPaxAAHCKOTO Jelia, CBSI3aHHOTO € yaodepeHueM. Tak,
JIUMUTPOBrpaJICKUM TOPOJCKUM CYAOM B 3aKpbITOM CYAeOHOM 3acellaHuu
paccmotpeno 3asiBneHue T.A.E. 00 ycTaHOBIeHMHM yIOYepeHHUs, BHECEHUU
U3MEHEHHI B aKTOBYIO 3allCh O POXKJIEHUU peOeHKa. 3asBUTENIh 0OpaTUiCs B CYI,
yKa3aB, 4TO HaxoauTcs B Opake ¢ T.A.A., y kotopoit umeercs pedenok C.H.U., 2014
r.p. Bropoii poaurens nan npy 3TOM HOTapUajbHOE COTJIACHE Ha YIOUEPEHHUE.

B 3asgBnenun T.A.E., 4TO NpoXUBaeT COBMECTHO C CyNpyrol W AETbMH, JJIS
pebeHKa co37aHbl BCE YCIOBUA [JI1 TPOXUBAHUA U PA3BUTHS, CIOXKUIUCH
MOJIO)KUTENbHBIE OTHOIICHHUSI C PEOCHKOM, TakKe IPOCUT HU3MEHHUTh PEOCHKY
(baMuUINIO U OTYECTBO.

Cyn B cyneOHOM 3aceiaHMM 3acilylliajl MOSICHEHHMS YYaCTHHMKOB IpoIlecca,
MCCJIEI0BAIl MaTEpHaJIbl JEJ1a, U3YyYWI 3aKJII0OUEHUE OpraHa ONEKU U IMONEYUTENbCTBA,
[I0JIAraBUIErO YAOBJIETBOPUTH 3asBJICHHE, 3aKIOYEHUE MPOKYpOpa, I0JIaraBLIEro
TAaK’K€  yJOBIETBOPUTH TpeOoBaHus. B cBiI3m ¢ 4yeM, pPYKOBOJACTBYSCH
IIPEICTABICHHBIMU JIOBOJIaMH, J0Ka3aTeIbCTBAMHU U 3aKITF0YECHUSIMU
YIOJHOMOYEHHBIX OpraHoB, Cyl, HaxoauT 3asBieHue T.A.E. 00OCHOBaHHBIM U

MMOJICKAIIUM YAOBJICTBOPCHUIO.
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JlokazaTensCTBAMU TIO JIeNly TOCTYXHJIM: JOBOJAbl W TOSCHEHHUS JIHII,
YYaCTBYIOIIMX B Jelieé O TOM, YTO OTel peOeHKa, 3alMCAHHBII B CBUICTEIHCTBE O
POXACHUN YYacTHS B )KU3HU JOUYEPU HE PUHUMAET, IMEETCS MCK K MaTepu peOeHKa
00 ocrapuBaHUU OTIIOBCTBA, MaTh peOEHKa M 3asgBUTENIb COCTOST B Opake, peOeHOK
BOCTIMTHIBACTCS 3asBUTENIEM C 5 JeT, Ha3piBaeT ero oTnoM. CoriacHo aKTy
o0ClIeToBaHMs KWJIOTO TMOMEIICHHS BBISIBJICHO, YTO OHAa HAXOIUTCS B XOPOIIEM
COCTOSIHMM W TIPUTOJHO JIJISl TIPO’KWBAHUSA, BOCTIUTAHUS U pa3BUTHs peOeHka. Taxoke
Ba)XHBIM SIBJISICTCSI HOTApHAIbHOE COTJIacHe OTIa peOeHKa Ha YCHIHOBJICHHE JIPYTHM
JIULOM.

Cyn M3y4ms1 TMYHOCTb 3asBUTEINSI B YaCTH COCTOSHUS 3/I0POBBS U foxoja. Taxk,
T.A.E. TpymoycTpoeH, XapaKTepHU3yeTCs IOJIOKUTEIbHO, HAa y4deTax HE COCTOWT.
CornacHO MEIHMIIMHCKOMY OCBHUJICTEIBCTBOBAHUIO Y 3aABUTENS OTCYTCTBYIOT
3a0o0JieBaHusl, TIPU KOTOPHIX OH HE MOT OBl YCBIHOBUTH PeOCHKA, y OTBETCTBEHHOCTH
HE MPUBJICKAJICS.

HecoBepiienHoneTHss, koTopass Obljla ONpPOIIEHAa CYJOM HOSICHWJA, 4YTO
KeJaeT ObITh YJOYEPEHHOH, a TakKe COIVIacHa Ha CMEHY OT4eCcTBa, TOrja Kak
(aMIIINIO MEHATH HE XOUET.

Kpome TOro, coriacHo 3aKJIIOUEHHUIO OTHENa ONEKH U IONEYUTENbCTBA
yJ0OUepEeHHE HECOBEPIICHHOJIETHEH O0OOCHOBAaHO M COOTBETCTBYET €€ MHTepecaM. B
B3M C 4YEM, CyJ, OLECHHUB BCE JOKa3aTeJIbCTBA, a TAKXKE C YUYETOM 3aKIIOYCHUS
OPOKYpOpa, OTJENA ONEKU U MONEUYNTENbCTBA, yI0oBIeTBOpII 3asaBieHue T.A.E.

Cyn, pemias BOIPOC O BHECEHMHM M3MEHEHHUI B 3alUCh aKTa O POXKACHUU B
yacTu (paMHUIIUU U OTYECTBA HECOBEPIICHHOJIETHUH, PYKOBOICTBOBAJICS MOJOKEHUEM
crateii 132 CK P®, B COOTBETCTBUU C KOTOPOW, CYJAOM YYUTHIBAETCSI MHEHHE
HECOBEPIICHHOJIETHETO M0 TaKOMy Borpocy no poctmwxkenuto 10 jet. Toraa kak, B
paccmaTtpuBaeMoM Jene JAeBouka He gocturia 10 yer, a y4yuThiBas HHTEPECH
peOeHKa, Takue Kak, COBMECTHOE IPOKMBAHUE C UCTIOM, COTJIaCHe MAaTEepPH MOMEHSTh
pebeHKy (aMuINIio, a TaKXKe MOSCHEHUSX OpraHa OINEKH) I0JIaraeT, YTO WU3MEHEHUeE

(baMHIIIK TaKKe COOTBETCTBYET MHTEpPECAM yI0UYEPIESMOM.
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[lo pemieHno cya HECOBEPIICHHOJETHSS NMPU3HAHA CY/IOM YAOUYEPEHHOMU, eil
OBbUTM U3MEHEHbI (JaMUIUSI U OTYECTBO, B 3aMKCh aKTa O POXKJACHUU CYJ MOCTAHOBUII
BHECTU  COOTBETCTBYIOLIME  u3MeHeHusa.  CnegoBaTellbHO,  OCOOEHHOCTBIO
IPAXKIAHCKOTO CYJIOMPOU3BOJICTBA IO JejiaM 00 YCHIHOBJIEHUU (YIOYCPEHUH)
ABJIAETCS CelM(PUKa FPAKIAHCKOIO Jea, 0co0asi couuagbHas 3HAYMMOCTh PEIICHUI
CyllOB IO JaHHOW kaTeropuu jen. Kpome TOro, OTJIUYUTEIBbHBIM SIBJISIETCS
OTCYTCTBUE TIJaCHOCTH CYyJIEeOHOT0 3acelaHusi, €ro 3aKpbITOCTb, YTO CBS3aHO C

H€O6XOJII/IMOCTI:>IO COXpPAaHCHHUA HpGIIYCMOTpCHHOfI 3aKOHOM TalHBI YCBIHOBJICHHUA.
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3aKJIrouYeHue

Takum oOpa3oM, B XO0J€ HCCIEAOBAHMS TEMbl JHCCEPTALMOHHOIO
MCCJIEeI0BaHMS CHEJIaHbl BBIBOJBI M BBIABJICHA CYUIECTBYIOIIAas MpoOjeMaTUKa IO
PacCMOTPEHHOMY BOIIPOCY.

Tak, cemeiiHble MPaBOOTHOILIEHUSI CAMOCTOSITENbHBI M MPEACTABISIIOT COOOM
cnenuuyHble OOIIECTBEHHBIE OTHOILEHMS, KOTOPBIE PEryJIUPYIOTCS CEMEWHBIM
OpaBOM M 3aKOHOJATEJIbCTBOM, BXOJAT B NPEAMET TPAXKJAHCKOrO Mpasa, HO
ABJIAIOTCS O0OCOOJEHHBIMU W CaMOCTOSATEIbHBIMH, IOCKOJbKY HMMEIOT CBOMX
CyOBEKTOB OTHOILIEHUH, 0OBEKTHI PETYIUPOBAHUS, OTIIMYUTEIbHBIC LIETTU U 3aJaUH.

CemeiiHOE 3aKOHOJIATEIBCTBO C Yy4€TOM 000COOJIEHHOCTH CEMbH MPEANoaraet
HEOOXOJIMMOCTh pa3pelleHus CIOPOB BHYTPUCEMEWHBIM CIOCOOOM, MOCPEICTBOM
JNOCTH>KEHUSI JOTOBOPEHHOCTEM M B3aUMOIIOHMMAHMS MEXKIY UWICHAMH CEMBH.
OpHako Ha MpakTUKe OOJIBLIYIO YAaCTh COCTABISIOT IPak/IaHCKHE JieJia, CBSI3aHHBIE C
pa3pelIeHuEM CEMEHHO-IIPABOBBIX CIIOPOB, KOIJa 4YaCTHbIE B3aMMOOTHOLIEHUS
nepepacTaloT B YAaCTHO-NYOJMYHbIE M CYOBEKTbl CEMEWHBIX MPAaBOOTHOILIECHUMN
oOpalarTcs 3a paspelieHueM KOHQUIMKTOB K OpraHaM TroCyJapCTBEHHOH BIAacTH,
UCIIONIB3YSl CBOE€ KOHCTUTYLIMOHHOE IIpaBo. PaspelneHue CceMenHBIX CIIOpOB
IPOUCXOAUT TOCPEJICTBOM CYAEOHBIX pa30oHpaTEesIbCTB, KOTOPHIE B CBOIO OYEPEIb
OCYILECTBIISIOTCS C YIETOM CHELM(PHUKU MPaBOOTHOIIECHUH.

[IpaBo Ha oOpailieHue B Cyl MOXKET OBbITh PEaIM30BaHO TOJBKO IMPHU HATUYUU
ONPENEIICHHBIX YCJIOBUM, MPEAYCMOTPEHHBIX TPa)XXAaHCKUM IPOLECCYAIbHbIM U
CEMEWHBIM 3aKOHOIATeNbCTBOM. [locie uero, neno mpuHUMAaETCs K IPOU3BOICTBY
COOTBETCTBYIOIIMM CYIOM M HAQYMHACTCSA CICAYIOUIMHA BAKHBIA JTAIl — IOATOTOBKA
7iera 0 CEeMEHHOM CITope K CyIeOHOMY pa3OoupaTesIbCTRY.

Craaust MOATOTOBKU K CyAeOHOMY pa3OupaTenbCTBY MO CEMEHHBIM CIOpaM
ABJIAETCS 00s13aTENBHON I CyJla M y4acTBYIOIIMX B JI€J€ CTOPOH U TPETHHUX JIHIL,
ITIOCKOJIbKY MMEHHO Ha JTaHHOW CTaJAuM CyJ ONPENeseT KPYT JHL, YYACTBYIOIIHUX U
3aMHTEPECOBAaHHBIX B JI€Jie, Pa3bACHAET CTOPOHAM IpaBa M OO0A3aHHOCTH, a TAKKE,

yTO HamboJyiee BaXKHO II0 I'paxXgaHCKUM AcJdaM O CEMEHMHBIX CIIOpax, YKa3bIBacT Ha
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BO3MOXKHOCTh 3aKJIIOYEHHUSI CTOPOHAMH MHUPOBOTO COTJIAIICHUS U NPUHUMAET
HEOOXOJUMBbIE JUIsi ATOTO MEphbl, PYKOBOJCTBYSCh HOPMaMU JIE€UCTBYIOIIETO
3aKOHOJJATENIbCTBA.

K ocobGeHHOCTSIM TpakaaHCKOro CyAeOHOro pa3z0oupaTeibCcTBa, IO JIeNiaM,
BBITCKAIOIUM W3 CEMEWHBIX CIIOPOB, CJIEIYeT OTHOCHUTH CHEIU(HUUYHBIA COCTaB
YYaCTHUKOB CyACOHOTO pa3OuparesbcTBa, BO3MOXHOCTh y4acTUsl B  HEM
YIIOJTHOMOYEHHBIX TOCYJapPCTBEHHBIX OPTraHOB, HECOBEPIICHHOJCTHUX JIHI. BakHOM
O0COOEHHOCTBIO SIBIISIIOTCS O0CTOSITENBCTBA, KOTOPHIE BBISICHSAIOTCS CYJIOM Ha CTauu
cyneOHOro paszouparenbcTBa (OHM OTIMYAKOTCS MO  OTAEIBHBIM  KaTerOpHUsiM
CEMENHBIX CIIOPOB).

Hcxonss W3 CyTM MCKOBBIX TPEOOBAaHWMH HM HMMEIOIIUMXCS Y CTOPOH
JI0Ka3aTeIbCTB, Cy/ MCCIEAYeT MaTepuaisl JieJia, PyKOBOACTBYSICh HOpMaMU 3aKOHA
U CBOMM BHYTPEHHMM YOEXKICHHEM, pacCMaTpuBaeT Tpa)KIaHCKOE JIelio,
BBITCKAIONIEE W3 CEMEHHBIX IPABOOTHOIICHWH, W BBIHOCUT MOTHBHUPOBAHHOE
pelieHue.

Hekoroprle kateropuu rpaXxJaHCKUX O CEMEMHBIX CIOpax OTJIMYAIOTCS CBOEH
0co00if mpoueAypoil Topsiaka CyaeOHOro pa3doupaTenbcTBA, CyObEKTaMU  —
y4aCTHUKaMHU TpoIlecca, CHeU(PUKON JI0Ka3aTeNbCTB, MOPSIKOM TNPEIbsSBICHUS
HCKOBBIX TPEOOBAHUM.

K TakoBbIM OTHOCST TpakJaHCKHE Jeia O CyneOHO# 3aluTe MaTepUHCTBA,
OTILIOBCTBA M JIETCTBA, a TaKXK€ AJMMEHTHBIX 00s3aTEIbCTBAX, KOTOPHIC SBISIOTCS
CaMbIMHU PAaCIPOCTPAHEHHBIMU B TOPOJICKMX U PAaHOHHBIX cyaax. B cBA3u ¢ BBICOKOM
CTETICHBIO COIMAILHON HE3alIUIIEHHOCTH, B YaCTHOCTH HECOBEPIICHHOJETHUX IMPHU
BO3HUKHOBEHUHU CYAECOHBIX CIIOPOB CyJaM HEOOXOJMMO YYHTHIBATH BO3MOXKHOCTH
COXpaHEHHs [JIi HHUX HauOosee ONarompusTHBIX YCJIOBHM JKH3HH, Kak
MICUXOJIOTUYECKUX, TAK U MATEPUATBHBIX COCTABIISIONTNX.

3amuTa OTIIOBCTBA W MATEPUHCTBA TAKXKE SIBISCTCA aKTyalbHON MPaKTUKOU
CyIeOHBIX CTIOPOB. BONBITYIO MO0 TaHHBIX TPAKIAHCKHUX JENI COCTABIAIOT Jiesa 00
YCTAaHOBIICHHH OTIIOBCTBA, AJMMEHTHBIE O053aT€bCTBA B OTHOUICHUW POIUTEIS,

OCYIIECTBIISIIOIIETO YXO/1 32 COBMECTHBIM PEOCHKOM.
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Takxke OCOOCHHOCTSAMH OTIAMYATCS TPAKIAHCKHE JeNa, CBS3aHHBIC C
YCHIHOBIIEHHEM (YIOYEpEeHHEM), TOCKOJIBbKY Takas KaTeropus el UMeeT 0co0yio
COIMAJIHYIO 3HAYMMOCTh. KpoMe TOro, OTIWYHUTEIBHBIM SIBISICTCS OTCYTCTBHE
TJIACHOCTH CYZEOHOTO 3aCeIaHus, €r0 3aKPBITOCTh, YTO CBSI3aHO C HEOOXOAUMOCTHIO
COXpaHEHUsI  MPEAYCMOTPEHHOW  3aKOHOM  TaWHbl  YCBIHOBIICHUA.  TaKxke
OTJIUYHUTEIIBHBIM MOKHO Ha3BaTh HEOOXOJUMOCTh y4acTHs B CyA€OHOM Iporiecce
OpraHOB OIEKU U TOINCYUTEIIBCTBA, TPOKYPOPa, KOTOPHIE JAaI0OT B CBOE 3aKIIOUYCHUE
TI0 CYIIECTBY 3asIBICHUN 00 YCHIHOBIICHUH.

B xone mccrnenoBanus BBISIBIICHA MPOOJIEMaTHKA, CBSI3aHHAS C TPaKIAHCKUMH
JIeIaM¥, BBITCKAIOIIUMH W3 CEMEHWHBIX TIPaBOOTHOMICHWH. BBIIBICHO, YTO Ha
COBPEMEHHOM JTare TpeOyeTcs MOCTOSHHAS KOPPEKTHPOBKA U M3MCHECHHE HOPM Kak
MaTepUANBHOTO, TaK M TMPOIECCYalbHOTO TpaBa IO JaHHOW KaTeropuu e,
NIOCKOJIBKY TpakTUKa CyIOB pa3HooOpa3Ha Mdake, Ka3ajdoch OBI, IO CXOXKUM
cyneOHbIM criopaM. [103TOMy, COBpEMEHHOE COCTOSTHUE PEICHUS JaHHOW HAay4YHOU
npoOseMbl TpeOyeT JopabOTKU CO CTOPOHBI 3aKOHOJATENs B YacTH OOOOIIEHUs
NPAKTUKA CYAOB IO TPaXTAHCKUM JI€JIaM, BBITEKAIOIIMM M3 CEMEHHBIX, a TaKXKe
CBOEBPEMEHHOTO M3MEHEHHUs HOPM IIpaBa B CBSI3W C M3MEHEHUEM OOIIECTBEHHBIX
OTHOIIEHUH CO CTOPOHBI 3aKOHOJATENbHBIX OpraHoB. Takum o00pa3oM, TemaTuka
HAYYHOTO UCCJIEI0BaHUs TPeOyeT AaIbHEHUIIET0 3aKOHOIATEILHOTO PETyINPOBAHUS.

Oxumaercs, 4YTO ¢ pa3BUTHEM OOIIECTBA U TOCYJApPCTBA, MOSBICHUEM HOBBIX
¢bopM OOIIECTBEHHBIX OTHOIICHUH W B3aMMOJCUCTBUS CYOBEKTOB CEMEHHBIX
MPaBOOTHONICHHUH, OyJeT  COpasMEpHO  MEHSThCS W KOPPEKTUPOBATHCS
KJaccu(uKaus CeMEMHBIX CIOpPOB, a MpaKTUKa CYyIONMPOU3BOJACTBA IO JTaHHOU
KaTeropuy JIeN TIOMOJHATHCS HOBBIMHU TPAKIAHCKUMH  JIeJJaMH C  Y4eTOM
M3MEHSIONTUXCS COLIUATBHBIX TPAaBOOTHOIIEHUH BHYTPU CEMEH.

B cBsi3u ¢ yem, 0cCOOEHHOCTH TTPABONPUMEHHUTEIBHON MPAKTHUKN MOKA3bIBAOT,
9TO0 Tpebyercs JanbHEHIIas KOPPEKTUPOBKA CEMEHMHOr0 W TpaXkIaHCKO-

IponcCCyalbHOI'O 3aKOHOAATCIbCTBA.
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