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AHHOTALUA

JlanHast paboTa OMMCHIBAET a/BOKAaTa B IPakJaHCKOM CYIOIPOU3BOJICTBE,
KaK KII0YeBOM (UTYypBl BCETO0 TPaXIaHCKOTO Ipoiiecca. AKTYalbHOCTh pabOThI
3aKJIFOYAETCs] B TOM, UTO Ha CETOJHSAIIHNN AEHb 3allluTa IpaB U CBOOO/ YEIOBEKA U
rpaKJaHUHA SBJIIETCS IPUOPUTETHBIM HanpasiieHHeM B PD, u agBokartypa, sBIsAsACh
YHUKaJIbHBIM HHCTHUTYTOM, CTOMT KaK pa3 Ha CTpa)k€ OXpaHbl JaHHBIX MpaB U
cB00O0A. JlaHHBIM MHCTUTYT MOCTOSIHHO HAXOJUTHCS B CTaJWM U3MEHEHWH, U B
MOCJIEYIOIIEM HaM IPEICTOAT IiIo0aibHble n3MeHeHus B 2023 rony.

Llenpro HacTosIIEH PabOTHI SBIAETCA PACCMOTPEHUE MPABOBOIO MOJIOKEHUS
aJIBOKaTa B IPAKJAHCKOM CYyJIOIIPOU3BOJICTBE.

3ajaun — pacCMOTPETh MPABOBOM CTAaTyC aBOKATa B IPayKJaHCKOM MPOLECCE,
W3YYUTh MIOHATHE U LIEJIH €r0 ACSATENBHOCTH, ONPEAEIUTh €T0 OCHOBAHUS y4acTus B
IPa)X/1aHCKOM CYAOIPOU3BOJCTBE, PACKPHITh MPOLECCyaIbHble PYHKIIMU a/IBOKATa
B I'PAKJAHCKOM CYIOIPOU3BOICTBE.

HopmatuBhoit  6azoif  mocnyxkunu  ¢deaepaibHOE W PErHOHAJIbHOE
3aKOHOJATEIbCTBO, 3aTPAruBaOIINE BOMPOCH! OKa3aHUs IOPUANYECKON MOMOIIH U
aJIBOKaTypBbl.

Crpykrypa paboTbl — BBEAEHHE, JBE TIJaBbl, 3aKIOYEHHE U CIIHUCOK

MCIIOJIb3YEMBIX UICTOYHUKOB U UCIIOJIB3YEMOM JIUTEPATYPHI.
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BBenenue

3ammTa npaB ¥ CBOOO] TpaKJaHUHA, OXpaHa ero mpas, CBOOO M 3aKOHHBIX
MHTEPECOB BCETNA ABJSECTCS NPUOPUTECTHBIM HAIPABJICHUEM B IPABOBOU
JeATEeIIbHOCTH JII0OOM cTpaHbl, B TOM 4ucie u Poccuiickoit denepannun. B PO
KKJIOMY 4YEJIOBEKY TapaHTHUPYeTCs NpaBO Ha MOJIydeHHE KBaTu(UIIMPOBAHHOMU
IOPUANYECKON MOMOIIM. B HacTosimee BpeMs aJiBOKaTypa SIBISIETCA YHUKAIbHBIM
HHCTUTYTOM, KOTOPBIM CTOUT HA CTPa)Ke 3aIUTHI MPaB U CBOOOT IPak/1aH.

AZIBOKaT  ABJISAACH  CAMOCTOSATEIBHBIM  YYACTHUKOM  TPaXAAHCKOTO
CYJIONPOU3BOJICTBA CaM CaMOCTOSITEJIbHO OCYIIECTBIISIET BEIOOP CPENICTB, METOAMK,
METOJOB M TAKTUKH 3AIUTHI.

Tema «AnBOKar B rpa)XAaHCKOM CYIOINPOU3BOJICTBE» SBISETCA OJHOU W3
HauOosee OOCYXTaeMbIX M aKTyallbHBIX MPOOJIEM IIOCIEIHETO0 JACCATUIICTUS
0coOeHHO ceifuac B cBere ee pedopmupoBanus. [lo maHHOMY BOIpPOCY HAIMKUCAHO
HEMaJI0 HayYHBIX padoT, BBICKa3aHO OOJIBIIOE KOJIMYECTBO CyXaAeHU. OIHaKO 3Ta
TeMa He TepsSeT CBOEH aKTyaIbHOCTU B CBSI3U C T€M, YTO Tpoiiecc pehopMHUpPOBaAHUS
MHCTUTYTOB a/IBOKATYPHI U MPEACTABUTEIHCTBA HE CTOUT HA MECTE.

Ceituac B Poccum wuper mpoiecc pepopMHUpPOBAHUS BCETO HWHCTUTYTA
anBokatypel B 1ieioM. C 1 suBaps 2023 roma Oynmer BBejJeHa aJIBOKaTCKas
MOHONONMS. MuHUCTEPCTBO OCTMLIMHA Poccuu MpenoKuio pPeEBOIMIOLMOHHbBIE
npeobpazoBanus agBokaTyphl. [IpaButenscTBo PO co3mano mpoekt «KoHmenius
peryJMpoBaHusl pblHKa MPO(EeCCHOHATBHON HOPUANYECKON MOMOIIN», B KOTOPOM
MPEJCTABUTEILCTBO BO BCEX CYJICOHBIX MHCTAHIUIX OYyAYT OCYIIECTBISATH TOJBKO
aJIBOKATBhI, & TAKXKE FOPUCTHI COCTOSIIINE B TPYAOBBIX OTHOLICHUSX C FOPUIUYECKUMU
noapasaeneHuamMu. OTHOBPEMEHHO JAHHBIM MPOEKT MPEAyCMATPUBACT OKa3aHHE
IOPUMYECKOM TIOMOIIM Ha BO3ME3JHOM OCHOBE TOJBKO aJBOKaTaMM |
aJIBOKATCKUMH O0pa30BaHUAMH. Te€M CaMbIM 3aKOHOJATENh TUIAHUPYET TMOBBICHTH
Ka4eCTBO OKa3bIBAEMBIX YCIIYT M HAJJIeKallee UCIOJHEHUE 3aKOHOJATENIbCTBA, B
TOM 4YHUCJIE KOHTPOJIb 3a JESITEIbHOCThIO aIBOKAaTOB. HO Kak HaM KaxeTrcs 3TO

MNPUBCACT K HEXBATKC aABOKATOB AJIs BEACHUA I'PAKIAHCKUX JCII.
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JlaHHBI UHCTUTYT aIBOKATYPHI TOCTOSTHHO HAXOAUTHCS BO BHUMAHUH KaK CO
CTOpPOHBI OOIIECTBa, TaK M CO CTOPOHBI rocyaapctBa. llosTomy nanHas Tema
SBJIIETCS] BEChbMa aKTyallbHOM U BocTpeboBaHHOU B Poccum.

Muntoct Poccun ony0irkoBan cBeieHUs 1o cocTosiHuio Ha 1 ssuBaps 2022 r.
B Poccuiickoit denepanuu HacunthiBaeTcs 75504 agBokara. B Camapckoii obsactu
HaIpUMep, OCYIISCTBIISIET CBOIO AesATebHOCTh 1741 anBokart [24].

Lenpto naHHOW pabOTHI SBISETCS HCCIEIOBAHHME MPABOBOTO MOJIOKEHUS
aJIBOKaTa B TPAXKIaHCKOM CYyJIOIIPOU3BOJICTBE.

Llenp BBIMYCKHON KBadU(PUKAIMOHHOW pabOThl OTpakaeTcsl B CIEAYIOLIUX
3aavax:

— U3YYUTh MOHATHUE U LIEJIU €T0 JACSITEIbHOCTH aJBOKATA,;

— OIPENETNTh €r0 OCHOBAHHUS yUaCTHUs B TPAXKIAHCKOM CYJOTIPOU3BOJICTBE;

— paccMOTpPETh MPABOBOM CTATYC aIBOKaTa B TPAXIAHCKOM TPOIIECCE;

— MPOAHAIU3UPOBATH OCOOEHHOCTH JCSATEIHHOCTU aIBOKATa B TPAXKITAHCKOM
poliecce;

— PpaccMOTpeTh aJBOKaTa KaK OCHOBHOTO CYOBEKTa, OKa3bIBAIOIIETO
IOPUIMYECKHE YCIYTH U MPABOBYIO MIOMOIIB MO TPAKIAHCKUM JIeTiaMm;

— W3yYUTh TPOLECCYATbHYIO (YHKIIMIO aJBOKaTa B TPAXKITAHCKOM
CYJOTIPOU3BOJICTBE.

OOBEeKTOM WCCNeAOBaHUs SIBISETCS TPaXXKIAHCKO-TIPABOBBIE OTHOIICHUS
CBSI3aHHBIC C JIEATEIHLHOCTHIO aJIBOKATA B TPAXKIAHCKOM CYIOMPOU3BOICTBE.

[Ipenmer wWccnemoBaHusT — TMPABOBbIE  HOPMBI, HEMOCPEACTBEHHO
pETYyNHPYIOIINE yYaCTHE aIBOKAaTa B TPAXKIaHCKOM TIpoIiecce.

Teopetnueckoit 0a3oif HCCleIOBaHUS MOCIYXUIU TPYAbl CIEAYIOLIUX
yuensix: H.A. bpexneBoit, A.Il. T'amoranoBa, E.H. Kanaueson, C.C.
Kono6amkuno#t, H.A. Konokomosa, D.E. Konokonosoii, A.I'. Kyuepena, P.I.
Mensanuenko, U. Huxudoposa, J.I'. I[Tomomoit, M.b. Cmonenckoro, [O.1O.
Uypuiiosa, I'.K. [llaposa, T.C. Otunoi, P.H. FOpsesa, T.B. SApomenko u apyrux.

JlanHast paboTa COCTOUT U3 ABYX IJIaB U YEThIpeX maparpados, 3aKI0UCHUS

" CIIMCKa NCTOYHHKOB.



I'naBa 1 IlonsiTue 1 001IKE MOJI0KEHUS O IPABOBOM CTaTyCe aIBOKATA B

IrpakaiaHCKOM CyJA0IIPOMU3BOACTBE

1.1 IlousiTHe M LeJH AeATEIHLHOCTH AIBOKATA

Bonee cra mATHaecsaTH JET yXKe€ NPOUCXOAUT CTAHOBJICHHUE U Pa3BUTHUE
craryca agBokara B Poccuu. IlepBoe ynomuHanue o JaHHBIM JIMIAX, U KX IPABOBOM
cTatyce ObUIM yKa3zaHbl B cyneOHo# pedopme B 1864 rony. B xauecTBe aBokaToB
BBICTYIAJU MPUCSHKHBIE TTOBEPEHHBIC, KOTOPHIE U SBISIUCH MO CYTH aJBOKaTaMu
KKJI0M CTOpOoHBI U npeAcTaBsuin ux. [lozxe mocine OKTAOPHCKON PEBOIIOLUU
CTaTyC aJIBOKaTOB ObLI W BOBCE MOTEPSH, a C MPUHIATHEM TPaAXKIAHCKOTO-
nporeccyanbHoro kojpekca PCOCP mpownsonmio BTOpoe pOXIAEHUE aIBOKATYPBHI,
TaK KakK MpeJICTaBIATh HHTEPEChl CTOPOH MOKHO OBLIO TOJIBKO MO JJOBEPEHHOCTHU U
3a cuer cpeactB goeputens. Tem cambiv ['TIK PCOCP [6] onpenenri ocHOBHOE
MECTO B TMPEJACTAaBUTEILCTBE aJIBOKAaTaM, HAJEIMB HX COOTBETCTBYIOIIMMU
noinHoMouusiMu. CTatyc 1 poJib AIBOKATOB POCa C KaKIbIM TOJIOM.

Onnako, B nocneyromue roasl, B nepuon pacusera CCCP cyTh anBokaTypbl
M aJBOKATCKOM JI€ATEIIbHOCTHM KaK WHCTUTYTa, NPU3BAHHOTO MPEACTABIATH
MHTEPEChl JUYHOCTU M YACTHOTO KamuTaja MO MOJUTHYECKUM NPUYMHAM YacTo
3amamumBaiacsk [11, c. 56].

ITocne nmpunsitus I'TIK P® [5] u deaepanpHoro 3akoHa «O0 aaBOKaTCKOM
NeSITeTPHOCTH U aaBokatype B Poccuiickoit ®enepanumn» [35] pacmmpuiuch
MOJTHOMOYHSI aJiBokaTa. TemM caMbIM COBPEMEHHOE 3aKOHOJATENIbCTBO 3aKPEIHIIO
MIPABOBOM CTATYC CETOJHSIIHETO aJIBOKATA.

AJIBOKaTCKOM JESATEILHOCTBIO SIBJISIETCSI KBaTM(PUITMPOBAHHAS I0OpUIAYECKast
MOMOIIlb, OKa3biBaeMasi Ha MPO(PECCHOHATHLHON OCHOBE JIUIAMH, MOJYYHBIITUMHU
CTaTyC aIBOKaTa B MOPSIIKE, ycTaHOBICHHOM DenepaibHbIM 3aKOHOM, (PU3HUECKIM
U FOPUANYECKUM JIMIaM (Jajnee - JOBEPUTEIN) B IENsIX 3allUThl UX MpaB, CBOOO U
WHTEPECOB, a TAK)KE 00ECTICUCHUS TOCTYIIA K MPABOCY/IHIO.

A,Z[BOKaTCKa}I JACATCIBbHOCTD HE ABIACTCA Hp@ﬂHpHHHM&T@J’IBCKOﬁ.
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He sBiserca anBOKaTCKOM JEATENBHOCTBIO HOPUAAYECKAs MOMOUIb,
OKa3bIBacMas:

— paOOTHUKAMHU IOPUIMYECKUX CIYXKO HOPUAMYECKUX JuI (nanee -
OpraHu3allvn), a TAKKe PaOOTHHUKAMH OPTaHOB FOCY/IapCTBEHHOM BJIACTH U OPraHOB
MECTHOTO CaMOYTIPABJICHUS;

— YYaCTHUKaMH ¥ pabOTHUKAMU OpTraHU3allfil, OKa3bIBAIOIIKUX IOPUANUECKUE
YCIIYTH, a TAKXKE WHINBUIYaJIbHBIMU MIPEINPUHUMATEISIMH;

— HOTapuycamu, MaTeHTHbIMH NOBEPEHHBIMHU, 32 UCKIIOYEHUEM CIIy4acB,
KOTJ]a B KQYeCTBE MAaTEHTHOTO MOBEPEHHOTO BBICTYMAET aJBOKAT, JIMOO APYrUMU
JWIAMHU, KOTOPBIE 3aKOHOM CIICIMAJIbHO YIIOJHOMOYEHBI Ha BEJCHHE CBOEH
poecCUOHANIbHOM eI TEIbHOCTH.

JerictBue denepabHOrO 3aKOHA HE PACHPOCTPAHSETCS TaK)KE HA OpraHbl U
JIVLL, KOTOPBIE OCYILIECTBIAIOT IPEACTABUTEIBCTBO B CUIIY 3aKOHA.

AJIBOKaTOM SIBJISIETCA JIMIO, MOJYYHMBIIEE B YCTAHOBJICHHOM HAaCTOSIIUM
denepalbHbIM  3aKOHOM TMOPAJIKE CTaTyC aJBOKaTa W IPABO OCYLIECTBISATH
aZIBOKaTCKYO NEATENbHOCTb. AJIBOKaT ABJISCTCS HE3aBUCHUMbIM
npo¢eCCUOHAJIBHBIM COBETHHUKOM IO TPaBOBBIM BOMpocaMm. AJBOKAT HE BIpaBe
BCTyNaTh B TPYJOBbIE OTHOIIEHHS B KauyecTBE pAaOOTHHKA, 32 HCKIIOYCHUEM
HAyYHOW, NPENOAABATEIbCKOM U HWHOM TBOPYECKOM [JEATEIBHOCTH, a TAaKKe
3aHUMATh TOCYJAPCTBEHHBIE JOJKHOCTH Poccuiickon denepanuu,
rOCyJIapCTBEHHBIC JIOJDKHOCTH CyOBekTOB Poccuiickoit deneparuu, AOHKHOCTH
roCyJIapCTBEHHOM CITyKObl 1 MYHHUITUTIATbHBIE JOJXKHOCTH.

AJIBOKaT BIpaBe COBMENIATh aJIBOKATCKYIO JESITEIBHOCTh C paboToOl B
KaueCTBE PYKOBOJMTENS aJBOKATCKOTO OOpa30BaHMs, a TaKkKe C paboTod Ha
BBIOOPHBIX JTIOJDKHOCTSIX B aJIBOKATCKOM manate cyobekTa Poccuiickoit denepaiuu
(manee Takxe - aJiBOKaTCKas nanara), @eaepanbHoil nanare aaBokatoB Poccuiickoi
deneparuu (manee Takxke - DeaepaibHas majgara agBoKaToB), 0OIMEPOCCUNUCKUX 1
MEXKTYHAPOIHBIX OOIIECTBEHHBIX O0OBETUHEHHUSIX aIBOKATOB.

Oxa3bIBas HOPUANYCCKYHO ITIOMOIIb, a/IBOKAT:



— JIaeT KOHCYJIbTAI[MH ¥ CIIPABKH 10 TIPAaBOBBIM BOMPOCAM KaK B YCTHOM, TaK
U B IMCBMEHHOU (hopMme;

— COCTaBIISIET 3asBIICHUS, >KaoObI, XOJIaTaliCTBa M JAPYTrUe IOKYMEHTBI
PaBOBOTO XapaKTepa;

— TpeCTaBIISICT UHTEPECHI JIOBEPUTEIIS B KOHCTHUTYITHUOHHOM
CYJOTIPOU3BOJICTBE;

— yYacTBYeT B KaueCTBE IPEACTABUTEIS JOBEPUTEIA B TPAXKJTAHCKOM H
aJIMUHUACTPATUBHOM CYJIOTIPOM3BOICTBE;

— y4YacTBYeT B KadyecCTBE IPEJCTABUTEIS WM 3allMTHUKA JIOBEPHUTEIS B
YrOJIOBHOM CYZOIIPOU3BOJICTBE M IIPOU3BOJICTBE IO JieIaM 00 aJIMHHHACTPATHBHBIX
npaBoHapymieHusx [27];

— Y4acTBYET B KQU4eCTBE MPEACTABUTEIIS JJOBEPUTEIS B pa30UpPATEIIbCTBE JCT
B TPETEUCKOM CyJe, MEKIyHAPOTHOM KOMMEPYECKOM apOuTpake (Cyle) W HMHBIX
OpraHax paspenieHus KOH(INKTOB,

— IPEJCTABIISICT MHTEPECHI IOBEPHUTEIS B OpraHax roCyIapCTBEHHOHN BJIACTH,
OpraHax MECTHOTO CaMOYIPAaBJICHUS, OOIIECTBCHHBIX OOBCIUHCHHUSIX W HHBIX
OpraHH3aIHIX;

— TPEICTABIISICT MHTEPECHI IOBEPHUTENS B OpraHax rocy1apCTBEHHON BIIACTH,
Cyolax W  TPaBOOXPAHUTEIbHBIX  OpraHaxX  WHOCTPAHHBIX  TOCYAapCTB,
MEXTyHAPOJIHBIX CYJACOHBIX OpraHax, HeroCcyapCTBEHHBIX OpraHax MHOCTPAaHHBIX
TOCy/apCTB, €CJIH HWHOE HE YCTaHOBJIECHO 3aKOHOJATEIhCTBOM HMHOCTPAHHBIX
rOCyJIapCTB, YCTaBHBIMH JOKYMEHTAMH MEXIYHAPOIHBIX CYACOHBIX OpraHOB M
UHBIX MEXIYHApOAHBIX OpPraHM3alMi WM MEXKIAYHAPOIHBIMHA JIOrOBOpaMHU
Pocculickon ®@enepanuy;

— Yy4acTBYeT B KaueCTBE MPEJACTABUTEIISA JOBEPHUTEIS B HMCIIOJIHUTEILHOM
IIPOM3BOJICTBE, & TAKXKE MPU UCTIOJTHCHHH YTOJIOBHOTO HaKa3aHWS;

— BBICTYIIA€T B Ka4yeCTBE NPEICTABUTENSA JIOBEPUTENS B HAJIOTOBBIX
IPABOOTHOIICHHSIX.

AJIBOKAT BITpaBe OKa3bIBATh MHYIO IOPUIMUYECKYIO IOMOIIb, HE 3alPEIICHHYIO

(benepaibHbIM 3aKOHOM.



IIpencraButensiMu  OpraHM3aldi, OPraHOB T'OCYNAPCTBEHHOM BJACTH,
OpPraHOB MECTHOT'O CaMOYIIPABJICHHWs B TPaXAaHCKOM H aJMUHHCTPATUBHOM
CYJONIPOU3BOJICTBE, CYJIONPOU3BOACTBE MO JelaM 00 aJAMHHHUCTPATUBHBIX
IIPABOHAPYIIEHUSAX MOTYT BBICTYIIATh TOJIBKO aIBOKATHI, 34 UCKIIOUYEHHUEM CIIy4acB,
KOIJla ATH (PYHKIMU BBIIOJHAIOT PaOOTHHMKH, COCTOAILIME B INTATE yKa3aHHBIX
OpraHu3alliid, OPraHOB TOCYJAPCTBEHHOW BJIAaCTM W OPraHOB MECTHOIO
cCaMOyMpaBJIEHUs, €CJIM HHOE HE YCTAHOBJICHO (hefiepabHbIM 3aKOHOM.

AZNBOKAaTBl MHOCTPAHHOIO TI'OCYJAapCTBA MOTYT OKa3blBaThb HOPHUINYECKYIO
noMouis Ha teppuropun Poccuiickon denepanuu 1Mo BOIpOcaM IpaBa JaHHOTO
WHOCTPAHHOI'0 TOCY1apCTBa.

AJIIBOKAaTBl MHOCTPAaHHBIX TOCYJAapCTB HE JOIYCKAIOTCA K OKa3aHUIO
IOpUIMYECKON MmoMonu Ha Tepputopun Poccuiickon ®enepannyd mo BOIpOCaM,
CBSI3aHHBIM C IOCyZapCTBEHHOU TaitHOM Pocculickon @enepanumu.

AJIIBOKATBl HMHOCTPAaHHBIX TOCYJApCTB, OCYIIECTBIISIOIIME aJBOKATCKYIO
NEeATEeNIbHOCT Ha TeppuTopun Poccuiickonn  @enepanuu, perucTpupyroTcs
dbeneparbHBIM OpPraHoOM HWCIIOJIHUTENIBHON BIACTH B 00JACTH IOCTUIIMU (nanee -
(denepaibHbIi  OpraH IOCTULMH) B CHEUUAIBHOM pEecTpe, MOPSAIOK BEACHUS
KOTOPOTO ONPENEIACTCS  YIOJIHOMOYEHHBIM (denepanbHBIM  OpPraHoM
VCIIOJTHUTEIILHOM BIIACTH.

be3 perucrtpannu B yKa3aHHOM pEECTPE OCYLIECTBICHHUE aJBOKATCKOU
JESATENPHOCTH aJBOKaTaMU MHOCTPAHHBIX TOCYIAPCTB HA TeppUTOpun Poccuiickon
Denepanru 3amperacTes.

AnBokarypa siBisieTcsi IpohecCUOHAIbHBIM COOOIIECTBOM aJBOKATOB M KakK
UHCTUTYT TpaXIaHCKOro oOmiecTBa HE BXOAMT B CHCTEMY OpraHOB
roCyJapCTBEHHOM BJIACTH U OPTaHOB MECTHOTO CaAMOYIIPaBJICHUS.

AnBokarypa JeiCTBYET Ha OCHOBE MPUHIIUIIOB 3aKOHHOCTH, HE3aBUCUMOCTH,
CaMOYIPaBJIEHUs, KOPIIOPATUBHOCTH, a TAKKE IIPUHLIAIIA PABHONPABUS aIBOKATOB.

B nensix obecniedeHust JOCTYMHOCTH JIJIsl HACETIEHUS IOPUINYECKON TTOMOIIIH
U CONECUCTBHS AaJBOKATCKOM JEATENBHOCTH OpraHbl T'OCYyJAPCTBEHHOM BJIACTH

00eCIeYnBaroT rapaHTun HC3aBHUCHMOCTHU aJIBOKATYPHI, OCYIICCTBIIAIOT
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(dbuHaHCHpOBaHUE JESATEIBHOCTH aJBOKATOB, OKAa3bIBAIOMIMX IOPUINYECKYIO
noMmomib rpaxaanaMm Poccuiickoit ®enepanuu  OecraTHO B - ciydasx,
IIPENYCMOTPEHHBIX 3aKOHOAATeNbCTBOM Poccuiickoii denepanuu, a Takke INpU
HEOOXOMMOCTH BBIIEISIOT aIBOKATCKUM 0Opa30BaHUSM CIIy>KEOHBIC TOMEILICHUS
Y CPEZICTBA CBS3H.

Kaxxnomy  agBokaTy — rapaHTupyercss — COLMaJIbHOE  OOecHeydeHHe,
npeaycMoTpeHHoe i rpaxnaad Koncrurynuen Poccurickon ®@enepanym.

3aKOHOMATENbCTBO OO0  aJBOKAaTCKOM  JEATENIBHOCTM M aJBOKAaType
ocHoBbIBaeTca Ha KoHcrurynnu Poccuiickot ®enepanii ¥ COCTOUT W3
®enepanbHoro 3akoHa «0O0 aJBOKaTCKOM JESTENbHOCTH W aJBOKAaType B
Poccwuiickoit ®enepanumn» [35], apyrux ¢enepanibHbIX 3aKOHOB, TPUHUMAEMBIX B
COOTBETCTBUM C (eJepaibHbIMU 3aKOHAMH HOPMATHUBHBIX IPaBOBBIX aKTOB
[IpaButenscTBa  Poccmiickoit ~ demepanmu  u  denepaabHBIX  OpraHOB
VCIIOJIHUTEIIBHOM BJIACTH, PETYIUPYIOLIUX YKAa3aHHYIO JCATEIBHOCTb, 4 TAKXKE U3
IIPUHAMAEMBIX B IIPEJIEIIax MOJHOMOYHM, yCTAHOBIEHHBIX (DenepanbHbIM 3aKOHOM,

3aKOHOB W WHBIX HOPMATHBHBIX TIPABOBBIX aKTOB CyOBeKTOB Poccuiickoit

denepanum.
[TpunsATHINA B MOpsAKE, [IPELYCMOTPEHHOM denepalibHbIM
3aKOHOM, KOJIEKC PO eCCHOHATBHON 3TUKHU aZBOKaTa YCTaHaBIINBAECT

oOsi3aTeNIbHbIC ISl KaXXJI0TO ajBOKaTa MpaBuja MOBEIACHUS MPU OCYIIECTBICHUU
aJIBOKATCKOM JIESITEIbHOCTH, & TAKXKE OCHOBAHUSI U IOPSOK IPUBJICUCHUS aJBOKATA
K OTBETCTBEHHOCTH.

s nun, oKenawmux —cratb  anBokaramu  DenepandbHbIM - 3aKOHOM
MPETyCMOTPEHO BBITIOJHEHUE CIEAYIOIIMX YCIOBUM. BO-TIEpBBIX, IMIO-TTPETEHIECHT
Ha CTaTyC aJIBOKaTa, JIOJDKHO MMETh BbICHIEE IOpUAMYECKOoe oOpa3zoBaHue, 100
YYEHYIO CTENEHb MO KOPUAUYECKON CIEIUAIbHOCTU. BO-BTOpBIX, KaHAUIaT B
aIBOKATHI JIOJIKEH MOATBEPAUTH CTAX PAOOTHI 10 IOPUINYECKON CTICITUATBHOCTH HE
MEHee JBYX JIET, JIMOO CTaXXUPOBKY B aJBOKATCKOM OOBEIWHEHUU. Y aJBOKATOB

CYIIECTBYET 3ampeT Ha OCYIIECTBICHHE JIOO0H TpeanpuHUMATEIHLCKON
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JEATENBHOCTBIO. Pa3pemeHo TONpKO 3aHMMAaTbCd HAy4YHOM, TBOPYECKOM WIIH
IIPENOAABATEIbCKOM.

COOTBETCTBEHHO Aa/IBOKATOM HE MOXET BBICTYNATh JHUIO, IPU3BAHHOE
HEJIEECIIOCOOHBIM HWJIM OIPAHUYEHHO JI€ECIIOCOOHBIM B YCTAHOBJIEHHOM 3aKOHOM
MOPSIAKE, a TAaKKE HMEIOIIMM HENOTAIICHHYI0 WM HECHATYIO CYAMMOCTh 3a
YMBIIUIEHHOE MPECTYIICHUE.

AJIBOKAT MOET OBbITh YJIEHOM aJIBOKATCKOM MajaThl TOJIBKO OJTHOTO CYObEKTa
Poccuiickon @enepanum.

OpnHako, HE CMOTpA HA MPUYACTHUE K aIBOKATCKOMY 00pa30BaHUIO aJIBOKAT B
CBOEH JIEATEIBHOCTH JTOJDKEH PYKOBOJICTBOBATHCS B IIEPBYIO OYEPEIb NHTEPECAMHU
noBeputensa. Oka3pIBasi OPUIUYECKYIO MIOMOILb, aIBOKAT PYKOBOJCTBYETCS JIMIIIb
yKa3aHUSIMUA 3aKOHAa M CBOEro MpoQeCCHOHAIBHOrO J0Jra, a HE MHEHHUSIMHU U
OIICHKaMU KaKUX-JTHMOO OPraHOB W JOJDKHOCTHBIX JIMI], B TOM YHCJIE OPTaHOB U
JIOJDKHOCTHBIX JIUI] KOJUTIEruu aaBokatos [14, ¢.19].

Craryc agBoKaTa NpruCcBauBaAETCS HA HEONIPEAEIEHHBIN CPOK, TEM HE MEHEE B
cT. 17 Toro %e 3aKkoHa perjiaMeHTUPOBAHbI YCIIOBHUSI, IPY KOTOPBIX CTaTyC aJBOKaTa
MOKET OBITh MpeKpalieH. Bo-nepBbiX, 3T0 BOJEU3bSIBICHUE CAMOIO aJBOKAaTa, BO-
BTOpPBIX, IO PEIICHUI0 Cyla O MPU3HAHWU aJBOKAaTa HEJAEeCOCOOHBIM WIIU
OTPaHUYECHHO JIEECTIOCOOHBIM, B-TPETHUX MPHU YCTAHOBICHUU MPECTYIHBIX JACSTHUMN
CaMHM aJBOKATOM, a TAaKK€ B CIIy4yae CMEPTH aJBOKATA WJIM BCTYIUIEHUS B
3aKOHHYIO CHJIy pellleHus cyaa o0 oObsBiIeHUH ero ymepunm. CtaTyc agBokara
MOKET OBITh MpEeKpalleH TaKXKe M0 PEIICHUI0 COBETa aJBOKATCKOM TManaThl
cyobekTa Poccuiickoit denepanuu.

Pemenuem CoBera AnBokarckoii majgatel MockoBckoi obmactu Ne9/13-1 ot
21 centsi0ps 2016r. O AUCUHMIITTMHAPHOM MPOU3BOACTBE B OTHOILIECHUU aJBOKATa
Tpynosa WM.JI. craryc anmBokaTta ObLT MpEKpaIleH MO MPUYUHE HApYIICHUNH HOPM
3aKOHO/ATeJIbCTBA 00 aJBOKATCKOM JeATenbHOCTH M aaBokarype M Kopgekca
npodecCHoHabHOM 3TUKH anBokara [13], umenno m.2 ¢r. 8, m. 4 ¢1.9, nm. 1 1. 2 cT.
15, BeIpasuBIICECH B ynoTpeOJeHUH aJBOKATOM BBIPAXKEHHUM, HOCSAIINX

HETaTUBHBIA M nopoqamnﬁ XapaKTep, ABIAIOMIMUXCS HY6HI/I‘{HLIM BBIPAXKCHUEM
11



HeyBaxkeHus: K [lpesmaenty AnBokarckoil mamatel MOCKOBCKOW 00jacTu, B
JNEUCTBUAX, HAHOCSIIHUX YIIEPO aBTOPUTETY aBOKATYPE.

AJIBOKAT B IpakJIaHCKOM IPOIIECCE BBIMOIHAET OUE€Hb BAXKHYIO (DYHKITUIO IO
OKa3aHUIO MOMOIIM B 3allluTe MpaB U cB0oOOA noBeputeis. Beab OOIBIIMHCTBO
rpakJaH UMEIOT OYEHb HU3KHUI YPOBEHb MTPABOBOM KYJIbTYphI U HE MOTYT 3aIIUTUTh
CBOM IIpaBa, Jla U MOMPOCTY HE 3HAIOT MPABOBHIE HOPMBI, KOTOPHIE MOCTOSHHO
MeHArTcs. [lo3TOMy rpakgaHe W IpUriamarT aJBOKATOB ISl PELICHHUS CBOMX
BOIIPOCOB B CY/JI€.

BoinonHsass (QyHKIMM TpeACcTaBUTENsS aJABOKAT IMPUHUMAET YYacTUE B
IIPOIIECCE HAa OCHOBAaHWUM BBIJAHHOW JIOBEPEHHOCTH. JIaHHBIM JOKYMEHT
IpeJCTaBIsieT co0OM OTpakeHHE BOJICU3BSBICHUE MPEICTABISIEMOrO M HAACIAT
aJIBOKaTa CHeUaIbHbIMU TOJTHOMOYHUSMHU.

Cmonenckuit M.b. AkuieHTHpYeT BHHUMaHUE Ha TOM, 4TO JJisi 00ecredeHusl
JEeSATENbHOCTH U 3 (HEKTUBHOTO UCIIOJIHEHUS 00s13aHHOCTEN aJIBOKATa, FOCY1apCTBO
JOJDKHO ~TapaHTHPOBAaTh aJBOKATCKYIO HENPUKOCHOBEHHOCTh. AJIBOKAaTCKas
HEIIPUKOCHOBEHHOCTh B COOTBETCTBHM C MEKIYHAPOJHBIM IIPaBOM — 3TO
KOMILJIEKC MEPONPUATUA B BHUAE OPraHU3allMOHHBIX W TPABOBBIX TrapaHTHI
[IPABO3AIUTHON NIEATEIbHOCTH aJBOKaTa B LEISIX OOECHeueHUs HOpUINYECKON
NOMOIIM HACEJICHHIO, YTO SBJIETCS OOECIEeUEeHUEM OIHOIO M3 OCHOBHBIX IpaB
YyeJIoBeKa — Ipasa Ha 3amuty [31, ¢.8].

Ilepen anBokaTOM CTOAT 3aJayd MO 3alIUTE NPaB M HHTEPECOB
MPEACTaBIIEMOr0 BO BpeMsl pPAacCMOTpPEHHsI Jejla B Mpouecce CyaeOHOro
pazOupatenbcTBa. Ha 3TOM 3Tame Bce mMeromMecs J0Ka3aTenbCcTBa COOpaHHBbIE
CTOpOHaMH NOJJIEKAT OLIEHKE CYJIOM W ONPENENSIOT BIOCIEACTBUU PE3YJIHTAT
cropa. IMEHHO OT aKTHMBHOTO y4acTus aJBOKaTa U ero 3(ppexTuBHON pabOThI Ha
CTajnu CyZeOHOro pa3OupaTenbcTBa OYAET 3aBUCETh UCXO Jea.

Becomoe 3HaueHue Uil peuieHus Jiena aJBOKaT MOKET OKa3aTb B MOMEHT
CyIeOHBIX TPEHMH, KOTOpbIE MPEACTABISIIOT COOOM  BBICTYIUICHUS  JIMII,
yuactByromux B jeie (4.1 cr. 190 I'TIK P®) [4]. loBoas! peacTaBUTEN-aIBOKaTA

AOJDKHBI OIIMPAaThbCA Ha 3aKOHOAATCIIBHBIC HOPMBI, PAaHEC IIPHUHATBIC PCHICHHA,
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IpUMEpPHI U3 CyeOHOM NMPaKTUKH, pa3bsicHenus [Inenymos Bepxosnoro cyna PO u
p.

Takum o00pa3oMm, OCHOBHBIE (YHKIMHM aJIBOKata B IEPBYI0 O4Yepenb
HaIpaBJIEeHbl HA OCYIIECTBICHHE 3alllUThl KOHCTUTYLMOHHBIX IpaB, CBOOOI U
MHTEPECOB IIPEACTABIIIEMBIX, OKa3aHUE UM COJIECUCTBUS U IOPUANYECKON ITOMOIIH,
Ha JIOCTHXKEHUE ITPABOBOT0O PEryJIMPOBaHUS B IPAKIaHCKOM IIPOLIECCE, HA CO3JaHUE
YCIOBUMA Il COOJIIOJIEHHUS M HCIOJIb30BAHMS TPAXIAHAMH JIEUCTBYIOIIHMX B
oOIIecTBE MPaBOBBIX HOPM, a TaKXKe JJs OCYIIECTBJICHUS KOHTPOJIS 3a
IIPAaBWJIBHOCTBIO TNPHUMEHEHHSI 3aKOHOB OpraHaMH TOCYJAapCTBEHHOW BIIACTH,
YUpPEKACHUSAMHU, OOIIECTBEHHBIMH OOBEIUHEHUSMH, OpPraHaMH  MECTHOIO

CaMOYIIpaBJICHUA U JOJDKHOCTHBIMU JIMITaAMH.

1.2 OcHoBaHus y4aCcTHA aIBOKATA B IPAKIAHCKOM CYI0NIPOU3BOACTBE

Kouncturynus Poccuniickoin @enepannu 3aKpeniseT paBHONPABUE TPAXKIAH
nepes 3aKOHOM U CYyJIOM, HEMMPUKOCHOBEHHOCTh YACTHOM KM3HHU, NIPaBO YaCTHOM
COOCTBEHHOCTH, IOCYJIApPCTBEHHYIO 3allIUTy MpaB U CBOOOJ, MPaBO Ha IMOJIy4YEHHUE
KBaIU(UIIMPOBAaHHON ropuaudeckoi momomtu (ct. 19, 23, 35, 45, 46, 48
Koncrutyiuu P®) [18].

AJBOKaTypa - 3T0 CTPYKTypa rpa)kIaHCKOro o01ecTBa, npodeccuoHaabHOe
00BbEeIMHEHUE IOPUCTOB, CO3JaHHOE Ha JOOPOBOJIBHON OCHOBE C IIEJIbIO CITYKEHHUS
oOmiecTBy B (¢GopMe OKa3aHUs KBAIU(PUIUMPOBAHHOW IOPUIMYECKONM MOMOIIH.
AJIBOKaTypa HE BXOJHUT B CUCTEMY OPraHOB I'OCYJIapCTBEHHOU BJIACTU M OPTraHOB
MECTHOTO CaMOYIpaBJICHHs. AJIBOKaTypa 3a4acTyl0 [POTUBOIOCTABIISIETCS
rOCyapCTBEHHOMY anmapaTy MpaBOOXpaHUTENbHBIX opraHoB. CoaeicTBOBaTh
ATUM OpraHaM B BBITIOJHEHWN UMH (PYHKIIUN YKPEIIJICHUS! 3aKOHHOCTH a/IBOKATypa
HE MOXET II0 CBOEM IOPUAMYECKOM NPUPOAE, KAK OPraH, HE3aBUCUMBIA OT
rocyaapcTa u, 0ojee TOro, MPU3BAHHBIN CTOSATH HA CTOPOHE IpaKJaHWHA, a HE

rocyapcrBa, MpECIEeAyIOWEero 3Toro rpaxjaaHrHa. OTHOLIEHUS  MEXAY

13



roCyJlapCTBOM M aJBOKAaTypOW IOJDKHBI CTPOUTHCSA HA NPHUHLMIIE PABHONPABHBIX
cyonekToB [37, c.146].

AJIBOKaTypa IEUCTBYET HA OCHOBE MPUHIIUIIOB 3aKOHHOCTH, HE3aBUCUMOCTH,
CaMOYIPaBJIEHUs, KOPIIOPATUBHOCTH, a TAKKE IIPUHLIAIIA PABHONPABUS aIBOKATOB.

JInst  oCyllecTBIEHHS MPaBOCYAUs 1O TPaxXIAAHCKUM JelaM  MPOCTO
HeoOXo/lMMa aJBOKaTypa, KOTOpas HalpaBiieHa Ha pead3alii0 W IOMOIIb
rpakJ1aHaM U FOPUANYECKUM JIMLAM B CYJE.

Ha ceronusamnuii A€Hb poib U 3HAYCHHUE aJBOKATYPBI TPYJIHO MEPEOLEHUTb,
JAHHBIA MHCTUTYT HaOUpaeT 000POTHI U OYE€Hb BOCTpeOoBaH B PO.

be3 naHHOrO MHCTUTYTa HEMBICIMMO Pa3BUTHE IPAXKIAHCKOTO OOIIECTBa B
Hallel cTrpaHe. A yX 4TO TOBOPUTh O COCTSI3aTEIIBHOCTH CTOPOH U O CBOOOJE
J0CTyNa K Cy/1Ie0HOM 3aIllMTe CTOPOH B IPAKIAHCKOM CYJJONPOU3BOJICTBE, 31E€Ch KaK
pa3 Taku KI04eBOW QUIypoil u sBisieTcs agBokar. 1 Tem caMbiM IIpaBo Ha TaKyro
KBAJIM(ULUPOBAHHYIO MIOMOIIb TAKXKE SIBISIETCS OJHUM U3 BaKHBIX IIPAB UEIOBEKA,
BE€JIb HE BCErJja CaM OH CMOXET ce0sl 3alUTUTh B CYZE, B CUIIYy OTCYTCTBUS 3HaHUU B
TOM WJIM MHOU 0OJIACTH IOPUCTIPYACHIUU. TakKe MaHHBINA BUJ MPEACTaBUTEIIbCTBA
SBJIIETCA CAMbIM BOCTPEOOBAaHHBIM U 3HAUMMBIM. THOr1a caM rpaKJaHUH U HE 3HAET
CBOHUX IPaB U HE MOXKET MOHSTH HY>KHO JIM eMy 00paTUThCs 3a CyJeOHOM 3a1uTol B
CyJl WJI1 HET, B 3TOM TO Y IIOMOJKET a/IBOKAT. AJIBOKAT ITIOMOTAET COCTABUTh HCKOBOE
3asBJieHUE, coOpaTh W MPEACTaBUTh B CyJ HEOOXOAMMBbIE [0Ka3aTeIbCTBA,
NEICTBYsI B MHTEpecax IOBEpUTENsl Ha CTaJAUU MOATOTOBKHU Jejla K CyaeOHOMY
pazOUpaTeabCTBY U B X0JI€ PACCMOTPEHUS U pa3pelieHus Jelia Mo CYIIECTBY B Cye
[I€pBOY UHCTAHLIUHU.

Tem cambiM mpodeccHuoHaIM3M M CTaTyC aJBOKaTa-MpPEICTaBUTENs MOTYT
CBHITPaTh BaKHYIO POJIb B 3aKJIFOYEHUH MUPOBOTO COTJIAIIEHUS CTOPOH. Ecin ke cyn
HE COTJIaCUTCS C TPEOOBAHUSIMH U IOBOJIAMHU MPEJCTABUTEINS WIH YIOBIETBOPUT UX
YacTHYHO, aJBOKAT BIIpaBe 00XKaJlOBaTh CyJeOHOE pEIICHHE B amlelIUOHHOM,
KACCAallHOHHOM TOpAJIKE, MPUHAMAS TEM CaMbIM MEPBI sl BOCCTAHOBJICHUS

HAapYHICHHBIX IIPpaB U MHTCPCCOB CTOPOHBI, IMPCIACTABUTCIICM KOTOpOI;'I OH ABJIAACTCA

[19, ¢.75].
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[Topsimox  oOCyllleCTBIEHUS aJBOKATCKOW JEATEbHOCTH PEryJIUpyeTCs
HOPMAaTUBHBIMH MPABOBLIMU aKTaMH, B TOM YHUCJIE:

— @epnepanbHbiM 3akoHOM OT 31 mas 2002 1. N 63-®3 «O6 aaBokarckoit
JeSITeTBHOCTH U aiBoKaType B Poccuiickoit denepamum» [35];

— [MocranoBnenuem I[lpaBurensctBa PO ot 19 centsiops 2003 r. N 584 «O06
yTBepxkaeHun llonoxkeHnss o BEIEHHHM peecTpa aJABOKATOB HWHOCTPAHHBIX
rOCyJIapCTB, OCYLIECTBIISIIOIIMX aJBOKATCKYIO JEATEIbHOCTh Ha TEPPUTOPUU
Poccuiickoit @eneparuny» [28];

— coBmecTHBIM [Ipuka3z Muntocta Poccun N 174, Munduna Poccun N 1221
ot 05.09.2012 «OO6 yTBepKJIeHUM TOPsIKAa pacueTa BO3HATPAXKIACHHUS aJBOKaTa,
YYAaCTBYIOILIETO B KAUECTBE 3AIIUTHUKA B YrOJIOBHOM CYIONPOU3BOJCTBE I10
Ha3HAYEHUIO OPraHOB JO3HAHUSI, OPraHOB MPEABAPUTEIBLHOTO CIEACTBUS WIIH CY/a,
B 3aBUCUMOCTH OT CJIOXHOCTH YTOJIOBHOTO Jieia» [29] u apyrue.

AnBokarypa, Oy1y4u COCTABHOM 4acThIO, TPAXIAHCKOTO OOIIECTBa, 00Ia1ast
OTHOCHUTEJNBHON aBTOHOMHEN OT TOCCTPYKTYP, AEUCTBYET TEM HE MEHEE B CTPOIOM
COOTBETCTBHHM C pa3pabOTaHHBIMU B OTHOIICHUM €€ TOCYJapCTBEHHBIMHU
HOPMATUBHBIMM TIPAaBOBBIMU aKTaMH, PETJIaMEHTUPYIOIIUMU BCE OCHOBHBIE
OpraHU3allMOHHBIE U UHBIE BOIIPOCHI.

Kpome Toro, wieHbl agBOKAaTCKOTO COOOIIECTBA OKa3bIBAIOT JIHUIIIb
YCTaHOBJICHHBIE TOCY/IAPCTBOM BUJIbI YCIIYT:

— B YCTHOW M MHCHbMEHHOW (OopMe MArOT KOHCYJIbTAIIMM W CIPABKU TIO
MIPaBOBBIM BOMIPOCAM;

— COCTABJISIOT 3asIBJICHUS, KaJ00bl, X0/IaTalCTBA U APYTHUe TOKYMEHTBHI;

— MIPEACTABIISIOT UHTEPECHI IOBEPUTEIISI B KAUE€CTBE IPEACTABUTENA B CYy/IaX;

— IPEJICTABJISIOT UHTEPECHI IOBEPUTEIISI B OPraHaxX TOCyJapCTBEHHOM BIIACTH,
MECTHOTO CaMOYTIPABJICHHS, OOIIECTBEHHBIX OOBEAMHEHUSX U UHBIX OpTraHU3aIHSIX.

l'ocynapcTBO KOHTPOJIUPYET AEATENBHOCTh aJABOKATOB W OKa3bIBAET UM
HEOOXOJIMMOE COJICUCTBHE, YeM OOECIEUMBAIOTCA TapaHTHU WX HE3aBUCUMOCTH,
OCYIIECTBISIETCS (DMHAHCUPOBAHUE JEATEIBHOCTH TEX aJBOKATOB, KOTOPHIC

nNpeaoCTaB/IAIOT HOPHANYCCKYIO IIOMOIIbL I'paXKiaHaM OecruiaTHO B Ciaydasx,
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MPETYCMOTPEHHBIX  3aKOHOMATEILCTBOM; TIPH HEOOXOJUMOCTH  aJBOKATCKUM
00pa30BaHUSIM BBIJICIISIOTCS CITy>KEOHBIE TIOMEIIICHUS U CPEICTBA CBSI3H.

Tak, mpuHIUMIT TyOJUYHOCTH, OCHOBAaHHBIM Ha Iepeaye TrocyaapCTBOM
MOJITHOMOYHMMA 10 OCYIIECTBJICHUIO CBOMX (YHKIHMA aaBOKAType, HaXOIUT
OTpa’keHHE B €€ OpPraHu3aluu U aesareiabHocTu [3, ¢. 35].

Cratyc anBokara IpuHOOpeTaeTcss B 0COOOM, YCTAHOBJICHHOM 3aKOHOM
NOpSiAKE TPU  COOJIOJICHUM TPETCHICHTOM CIEAYIOUIUX YCJIOBUW: TMOJIHAS
JIeeCIIOCOOHOCTh; OTCYTCTBUE€ HECHATOW WJIM HEMOTAIICHHOW CYJIUMOCTH 3a
COBEPILICHUE YMBIIUIEHHOTO TPECTYIUIEHUS; HAJWYUE BBICIIETO FOPUAUYECKOTO
o0pa3oBaHus, MOJYYEHHOTO B BBICIIEM Y4E€OHOM 3aBEJICHUM, MUMEIOIIEM IIPaBO
BbIJIAYM JUIUIOMOB TOCYJAapCTBEHHOTO oOpasiia, Ju00 Y4YEeHOW CTENeHU I0
IOpUIMYECKON CIIEUAIBHOCTH; CTaXX Pa0dOThI MO IOPUANIYECKON CIEIIUaTbHOCTH HE
MeHee JByX JieT (Ha JOJDKHOCTH, TpeOyromiel BBICIIETO OPUIUYECKOTO
oOpa3oBaHUs, WJIM B KayecTBE IOMOIIHUKA ajJBOKara) JHOO MPOXOXKICHHE
CTaXXUPOBKH B aJJBOKATCKOM 00pa30BaHUM (CPOKOM OT OJHOTO TOJia JI0 IBYX JIET).

B crax paboTel MO IOPHIMYECKON CHEIUaIbHOCTH, HEOOXOAUMOM s
pUOOpPETEHUS cTaTyca ajBoKaTa, BKIIIOYaeTcsl pabora:

— B KQUE€CTBE CYbHU;

— Ha TPeOYIOIIMX BBICIIETO IOPUANYECKOTO 00pa30BaHUs TOCYAAPCTBEHHBIX
JOJDKHOCTSIX B (hellepalbHBIX OpraHax TOCYJapCTBEHHOM BJacTH, OpraHax
roCyJapCTBEHHOM  BiacTH  cyObekToB  Poccuiickoit  demepanuu, HHBIX
rOCyIapCTBEHHBIX OpraHax;

— Ha TpeOOBaBIIMX BBHICHIETO HOPUAUYECKOr0 00pa3oBaHMs JOJKHOCTSAX B
CYLIECTBOBABIIMX [0 NpuHATHA JeuctByromed Konctutymuu Poccniickon
®enepannu rocygapcrseHHbx opranax CCCP, PCOCP u Poccuiickoit denepanuu,
HaxOoAMBIIMXCS HA Tepputopuu Poccuiickont denepannu;

— Ha TPEOYIOMUX BBICIIETO IOPUANYECKOTO 00pa30BaHUS MYHHIIHIATHHBIX

JOJIDKHOCTAX,
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— Ha TpeOYIOIUX BBICIIETO IOPUAUYECKOTO OOpa30BaHMs JOJDKHOCTAX B
opranax CyneOHoro pnemapramenta npu BepxoBnom Cyae Poccuiickoit
denepaunu;

— Ha TpeOYIOIUX BBICIIETO IOPUAMYECKOTO OOpa30BaHMs JOJDKHOCTIX B
IOPUIUYECKUX CITyKO0ax opraHu3aluii;

— Ha TpeOYIOIIMX BBICHIETO IOPUIUYECKOTO 00pa3oBaHUs JOJKHOCTIX B
Hay4YHO-HMCCJIEIOBATEIIbCKUX YUPEKICHUSIX;

— B KayecTBE MpenojaBaTeis OPUAMYECKUX AUCIUIUIMH B YUPEKICHUSIX
CpeHEr0 MPO(PECCUOHAIBHOTO, BBICIIETO MPOPECCUOHAIBHOTO U MOCIEBY30BCKOTO
npo¢eCCUOHAIBHOTO 00Pa30BaHus;

— B KaueCTBE aJIBOKATA;

— B KQ4eCTBE IMOMOITHUKA aIBOKATA;

— B KauecTBE HOTapuyca.

JIumo, oTBeuaroliee yKa3aHHBIM TpeOOBAaHUSM BIIpaBe OOpPaTUTHCS B
KBAIM(PUKALMOHHYI0 KOMHCCHIO C 3asBJIECHHEM O IPUCBOCHHUU €My CTaryca
anBokarta [36, c. 56].

[IpeTeHACHT TOMUMO 3asBICHUS TIPEICTABIsACT B KBATU(DHUKAITMOHHYIO
KOMHUCCHUIO KOMHUIO JOKYMEHTA, YJIOCTOBEPSIONIETO €ro JHUYHOCTh, aHKETY,
cojiepkaiyo OnorpaduuecKkue CBEACHUS, KOMHUIO TPYAOBON KHWKKH WM WHOMN
JIOKYMEHT, TMOJTBEPKIAIOMINI CTaX padOThl MO OPUANYECKON CHEUHATBHOCTH,
KOITHIO JJOKYMEHTA, TIOJITBEPKAAIOIIETO BBICIIIEE IOpUINIECKOe 00pa3oBaHue J1O0
HaJM4Yue YYCHOM CTENEeHH IO IOPUIUYECKON CHEeNHaTIbHOCTH, a TaKkXe ApYyrue
JIOKYMEHTBI B CIIy4asix, MPeIyCMOTPEHHBIX 3aKOHOJIaTeIbCTBOM 00 aJBOKATCKOMU
NeSATETLHOCTH U aJIBOKATYPE.

Ha ocHoBanuu pemnieHusi KBaIM(PUKAIMOHHON KOMUCCUU TEPPUTOPUATIBHBIN
OpraH IOCTHIIMU BHOCHUT CBEJICHHsSI 00 aJIBOKATEe B PETHOHAJILHBIN peecTp aIBOKaTOB
U BBIIACT aJIBOKATY yJIOCTOBEPEHHE. Y IOCTOBEPECHUE - €IUHCTBEHHBIN JTOKYMEHT,
NOATBEpXKIAOIMK  craryc  aaBokara. (Craryc ajaBokara MpUCBauBaETCs

IIPETEHICHTY Ha HEOIIPEAEIICHHBIN CPOK U HE OTPAaHUYHUBAETCS BO3PACTOM aJIBOKATA.
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AJIBOKaT BIIPaB€ OCYUIECTBIATh AJABOKATCKYIO JEATEIBHOCTb Ha BCEU
tepputopun  Poccuiickoit ®enepauum 0e3 Kakoro-auOo0 JAOMOIHUTEIBHOIO
paspereHusl.

AJZIBOKaTbl HMHOCTPAHHBIX TOCYAApCTB, OCYIIECTBIISIIOIINAE aJBOKATCKYIO
NeATEeNbHOCT Ha Tepputopuu Poccuiickoit @Penepannu, perucTpUpyrOTCS
(denepanbHBIM OpPraHOM MCHOJIHUTEIBHOM BJIACTH B O0JIACTM IOCTULMM B
CIEHHAIIBHOM  PEECTpe,  IOPSAOK  BEACHUS  KOTOPOrO0  ONPENEIAeTCs
YIOJIHOMOYEHHBIM (e/iepalibHbIM OPraHOM HCIIOJIHUTENBHOM BIIACTH.

Kaxmomy  ajgBokary — rapaHTupyercs — COLMalbHOE — oOecIieueHwue,
npeaycMoTperHoe i rpaxaan Koncturynuen Poccuiickonn @enepanum.

3akoH 00 ajBOKaType 3ampeliaeT aJBOKaTaM COCTOSITh Ha CIyxkOe B
YUPEKACHUSAX, OpraHu3alusaX, Ha NpeanpusaTusax. Takoil 3amper oOyCIOBIIECH
BO3MOKHOM yTpaTOd HE3aBUCUMOCTH M BO3MOXHBIM IIOHM)KEHMEM KadyecTBa
IOPUIUYECKON TIOMOILIH.

AJBOKAaT MMeeT MpaBo: U30MpaTh U OBITh U30paHHBIM B OPraHbl KOJJIETHH
aZBOKATOB; CTaBUTh IIEpel OpPraHamMu KOJUIETHH BOIIPOCHI, KacCarollvecs ee
NEeATEIbHOCTH; BHOCUTD MPEJIOAKEHUS M0 YIYUIIEHUIO €€ paboThl U y4acTBOBAaTh B
uX OOCYXJIEHUH; MPUHUMATh JIMYHOE Yy4yacTHE BO BCEX Cclydyasix OOCYKIEHUs
OpraHaMM KOJUIETMH €ro JEeATEIbHOCTM WJIM II0BEJCHUSA; BBIUTH H3 COCTaBa
KOJIJIETUH.

AJZIBOKaThl B CBOCH JEITEILHOCTH PYKOBOACTBYIOTCA KoHctutyruein PO,
dbenepaibHBIMU  KOHCTUTYLUMOHHBIMH 3aKOHAMH U  (elepalibHbIMU 3aKOHaMH,
ykazamu IIpe3unenta, nocraHoBieHusmu [IpaBUTENBCTBA, HHCTPYKUUAMH U
METOJIMYECKUMH  PEKOMEHIAauMsAMu  MuUHHCTEpCTBA  IOCTMUMM  Poccuiickoi
denepanuu, Apyrux OpraHoB BIACTH U YIIPABIICHUS.

CorunacHo crateu 72 Konctutyuuu PO ansokarypa HaXOQUTCS B COBMECTHOM
Benennn Poccutickoit @enepanun u cyobekToB Poccuiickoit deneparuu.

HenocpencTBeHHblld KOHTPOJb 32 MpOoGecCHOHANbHOW U (PUHAHCOBOM
JEATENIBHOCTBIO aJBOKATOB, OCYLIECTBIIAIOT TI'OCYJApPCTBEHHBIE OPraHbl BIIACTH,

Takhue Kak MuHuctepctBo roctuiuu P® u ero TeppuTOpUanbHbIE OpraHbl,
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denepanpHas HaJOropas ciyx0a P®, a Takke HErocyJapCTBEHHbIEC, TaKHE KaK
depnepanbHas nmanara agsokaToB B Poccuiickon denepannn.

MunncrepcTBo 1ocTuuu PO peructpupyer BHOBb CO34aBa€MbIe KOJUIETHH,
UX YCTaBbl, BBIIAET JULEH3UH HA PABO 3aHUMAThCS aIBOKATCKON JEATEIbHOCTBIO.
Ecnu nesaTenbHOCTh KOJUIErMU IIPOTUBOPEYHT 3aKOHY U YCTaBy, TO MUHHUCTEPCTBO
octuiuy PO Brpase nummTh ee uneH3ud. OTka3 B pEerucTpalvyd U JIMIIECHUE
JUIIEH3UU 00KaTyeTCs B CY/I.

TepputopuanbHelil OpraH IOCTULIMN BEJIET PEECTP aBOKATOB CyObEKTOB PO
Y €XKETroJHO HAIMpPaBISET B aIBOKATCKYIO NAIATY KOMUIO PETMOHAIIBHOTO PEECTpa, a
TAaK)K€ YBEAOMJIAET AJBOKATCKYIO MajaTy COOTBETCTBYyroHlero cyomekra P®D o
BHECEHHH M3MEHEHUI B PErMOHAIBHBIN peecTp. [lopsanok BeeHuss pernoHalbHbIX
peecTpoB onpeaensercs (QpeAepanbHbIM OpPraHOM IOCTULMU; TEPPUTOPUATIBHBIN
OpraH IOCTULIMH, PACIIOJIaraloINi CBEEHUSIMHU 00 00CTOSITENBCTBAX, SABIISIOIINXCS
OCHOBAHMSIMU JUISl IIPEKPAICHUS CTaTyca aJBOKaTa, HAlpPaBJISET PEACTABICHUE O
IIPEKPAILICHUH CTaTyca B aJBOKATCKYIO manaTy. B cilydae ecim COBET alBOKaTCKOU
najgaTel B TPEXMECSYHBIA CPOK CO JHS NOCTYIUIEHUS TAaKOIO IPEICTaBICHUS HE
pPaccMOTpEN €ro, TEPPUTOPUAIBHBIA OpPraH IOCTUIMU BIIpaBe OOPATUTHCS B CYJ C
3asIBJICHUEM O MPEKPAIIECHUH CTaTyca aJBOKara.

KamoObl Ha JdEMCTBUS aJBOKATOB, HE COOTBETCTBYIOIIHME 3aKOHY U
aJIBOKaTCKOM H3THKE, MOCTYMAIOT B MPE3UIUYyM KOJUJIETMHM, KOTOpBIM BIpaBe
HAJIOKUTh HA aJBOKaTa JUCUUIUIMHAPHOE B3BICKAHUE WM MCKJIIOYUTH U3 COCTaBa
KOJUIETHH. 3a HapylIEHUE 3aKOHA, yCTaBa KOJUIETUH U aIBOKATCKON 3TUKH OH MOKET
ObITh TOJBEPrHYT JAMCIHUIUIMHAPHOMY B3BICKAHUIO PEIICHUEM Mpe3uauyma
KOJUIETMH a/IBOKaTOB. MepaMu B3bICKaHUSI MOTYT OBITh BEITOBOP, CTPOTHI BEITOBOP,
3aMeYaHue, NCKITIUYeHre u3 Kouterun [13].

AnBoKaTCKas JESITEIbHOCTh OCYIIECTBIISIETCSI HA OCHOBE COIJIALIEHHS
MEXIYy aJBOKaTOM M JOBEpUTENEM. AJBOKAaT BBICTyNAeT B KayeCcTBE
npeicTaBUTeNs AOBEpUTENsT — (QPU3MYECKOrO0 WM IOPUAUYECKOro Julia B

TpaKIAaHCKOM CyAOIIPOU3BOJACTBC HA OCHOBAHUHU TI'PAKAAHCKO-TIPABOBOI'O A0roBOpa
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Ha OKa3aHUE IOPHUINYECKOW MOMOIIHN CAMOMY JAOBEPUTEIIO WIM HA3HAYEHHOMY UM
Ty .

AJIBOKaT, BBICTyNasi B KaueCTBE IPEACTABUTENSA, BIPABE MPEICTABIATH
MHTEPECHl CBOETO KJIMEHTA B CyJaX, BO BCEX TOCYJAPCTBEHHBIX U OOIIECTBEHHBIX
OpraHu3aluaX, Kak MPaBWIO, B PA3IMYHBIX MPAaBOOXPAHUTEIBHBIX OpraHax. Bce
aZBOKATHI BBIMIOJHSAIOT CBOU MTOJTHOMOYHS B OIMPEAECIEHHBIX PaMKa, KOTOPBIMU €T0
HAJIETIUI IOBEPUTEIIb.

Cornacno yactu 5 ct1. 53 I'TIK PO npaBo agBokara Ha BBICTYIIJICHHE B CY/I€ B
KaueCTBE MPEJICTABUTENS YAOCTOBEPSETCS OPAEPOM, BEIIAHHBIM COOTBETCTBYIOITUM
aZBOKaTCKUM oOpa3zoBanueMm. @dopma oprepa yTBepkIaercs QeaeparbHbIM
opraHoM roctuiuu (1. 2 cr. 6 @3 06 aaBOKaTCKOM AesTeNbHOCTH). B HacTosiee
BpeMs JeicTByeT ¢opma oplepa, yTBEpXKIeHHass MUHHUCTEPCTBOM IOCTHIUU
Poccuiickoit @eaeparuu [7, ¢. 5]. Opaep aomkeH ObITh MOANKCAH PYKOBOIUTCIIEM
aJIBOKATCKOTro 00pa3oBaHus (€ro puiraia), B TOM YUCIE YIPABISIOMIUM TapTHEPOM
aJIBOKATCKOI0 OI0pO.

Takoil TOKYMEHT Kak OpAEp OYEHb BaXEH, TaK KAK C €ro MpEeAbsBICHUS B
cylne, aaBOKAaT TmpuoOpeTaeTr TmpaBa MPEACTABISATH HMHTEPEChl B Cylae IO
KOHKPETHOMY JIEITy.

J11st coBepIIeHUS TaK HA3bIBAEMBIX PACIIOPSAIUTEIBHBIX JCHCTBUH (JIeHCTBHI
M0 PACHOPSHKEHUIO MPEAYCMOTPEHHBIMU 3aKOHOM MPOLIECCYATbHBIMU CPEICTBAMHU
3allUThl, B YacCTHOCTH, WCKOM) aJBOKAaT-NIPEACTABUTENb JIOJIKEH HUMETh
JIOBEPEHHOCTh C YyKAa3aHMEM B HEM Ha COOTBETCTBYIOIIME CIEIUATIbHBIC
nojHoMouusl. JIOBEpEeHHOCTH, BbIJaBacMble aJBOKATYy TpakJaHaMH, MOTYT OBITh
YIOCTOBEPEHBI B HOTAPUAIHHOM TMOPSAKE (YTO Yalie BCEro M UMEET MECTO) OO0
OpraHu3alysIMH, aJIMUHUCTpaIMed HEKOTOPBIX YUPEKICHUU U JTOKHOCTHBIMHU
JulaM, Ha3BaHHbBIMM B 4. 2 crT. 53 TTIK P® (OpuMEHUTENbHO K
MIPEACTAaBUTEIBCTBY, OCYIIECTBISIEMOMY aJIBOKaTaMu, Hampumep, OOIIECTBa C
OTPAaHUYECHHOW OTBETCTBEHHOCTBIO, aAMUHHUCTpALIMEH MecTa JUIIEHUS CBOOOJbI,

CCJIN JIMIIO HAaXOJUTCA B TAKOM yqpex(,ueHHH).
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JIOBEpEHHOCTh OT HMEHHM OpraHu3alud BBbIIAECTCS 3a MOJIUCHIO €€
PYKOBOJUTENSL WJIM HMHOIO YIOJHOMOYEHHOIO Ha 3TO €€ Y4YpPEAUTEIbHBIMU
JIOKYMEHTaMU JIMIIa, CKpeIyIeHHas mevaThio 3Toi opranuzaiuu (4. 3 cr. 53 I'TIK
P®).

AJIBOKAT, y4acTBYs B FPakJIaHCKOM IPOLECCE BIPABE:

— coOupath CBeICHMS, HEOOXOIUMBbIE JUIsl OKA3aHUs IOPUINIYECKON TTOMOIIH,
B TOM YHCJI€ 3allpalluBaTh CIPaBKH, XAPAKTEPUCTUKU U HWHBIC JOKYMEHTHI OT
OpPraHOB rOCYJIapCTBEHHOM BJIACTU, OPTaHOB MECTHOTO CaMOYIPABJIECHHUS, a TAKKE
0OI11IeCTBEHHBIX O0BEUHEHUN 1 MHBIX OpPTaHU3alui.

— OIpalMBaTh C HX COTJAcUs JHL, IPEANOJIOKUTEIBHO BIIAICIOMINX
uHdopmalmet, OTHOCSIIEHCs K Jely, 0 KOTOPOMY aJBOKaT OKa3bIBaeT
IOPUIUYECKYIO TOMOIIb;

— coOMpaTh M MPEACTABIATh MPEIMETHI U IOKYMEHTBI, KOTOPbIE MOTYT OBIThH
MpU3HAHBl BEIIECTBEHHBIMU W HHBIMH  JOKa3aTEIbCTBAMHU, B  MOPSAKE,
YCTaHOBJIEHHOM 3aKOHOJATeNbCTBOM Poccutickoit denepanuu;

— TpUBJEKaTh HA JOTOBOPHON OCHOBE CHEUHUAIUCTOB ISl Pa3bICHEHUS
BOIIPOCOB, CBS3aHHBIX C OKA3aHUEM HOPUINYECKON MTOMOILIH;

— OecnpenaTCTBEHHO BCTPEYAThCSl CO CBOUM JIOBEPUTEIIEM HAC/IUHE;

— (uxcupoBaTh (B TOM UHCIE C TOMOIIBIO TEXHUYECKUX CPEICTB)
MH(pOpPMAIMIO, COAEP)KAILYIOCd B MaTepuaiax Jena, M0 KOTOpOMY aJBOKaT
OKa3bIBAET IOPUINYECKYIO TTOMOIIb, COOJIFOIast TP ITOM I'OCYIAPCTBEHHYIO U MHYIO
OXpaHAEMYIO 3aKOHOM TalHYy;

— coBeplIaTh HHbIE JACUCTBUS, HE MPOTHBOpPEYAIIME 3aKOHOJATEIbCTBY
Pocculickon ®@enepanumu.

Wrak, anBokaT BIlpaBe: 3HAKOMUTHCS C MaTepualiaMu Jiena, 1eJaTh BHIITUCKU
U3 HUX, CHHUMaTh KOIMWH, 3adBJISITh OTBOJbI, MPEICTaBISITh JOKA3aTENbCTBA U
y4acTBOBaTh B MX MCCJIEAOBaHMHU, 3a7aBaThb BOIPOCHl JAPYrUM JIMIIAM,
YYaCTBYIOIIMM B JI€Jie, CBHUJETENSIM, SKCIepTaM M CIEeLHAIMCTaM; 3asBIIATbH
X0JlaTaliCTBa, B TOM 4HCIie 00 UCTPeOOBAHUH JTOKA3aTEIIbCTB; /1aBaTh OOBSICHEHUS

Cyly B YCTHOM M THUCHbMEHHOH (QopMe; NPUBOAUTH CBOU JIOBOABI IO BCEM
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BO3HUKAIOIIMM B XOJ€ CyIeOHOro pa3z0buparenbcTBa BOMpOcaM, BO3PaKaTh
OTHOCHUTEJIBHO XOJATalCTB M JOBOAOB APYIMX JIML, YYacTBYIOIIUX B [EIE;
o0XanoBaTh CyJeOHbIE TOCTAHOBJICHUS U UCIOJB30BaTh IPEIOCTABICHHBIC
3aKOHOJATEIBCTBOM O TPAXAAHCKOM CYJIONPOU3BOJICTBE APYTHE MPOLECCYATbHbBIE
npasa.

K Takum mpaBaM (MOJHOMOYHSIM) OTHOCSITCSI: TPAaBO Ha MOAMHCAHUE
MCKOBOI'O 3asBJICHUS, IPEABIBIECHUE €r0 B CY/JI, Iepeaady criopa Ha pacCCMOTPEHHE
TPETEHCKOTO cya, MPeabIBICHHE BCTPEUHOTO UCKA, MOJTHBINA HIJIM YaCTUYHBIN 0TKa3
OT UCKOBBIX TpeOOBaHMI, YMEHBIIICHUE UX pa3Mepa, MPU3HAHUE HCKA, U3MEHEHHE
IpeIMeTa WM OCHOBAHUS MCKA, 3aKJIIOYEHHWE MHUPOBOrO COIJIAILICHHUS, Mepenady
NOJHOMOYMM  Jpyromy July (mepenoBepue), oOXajloBaHHUE CYIEOHOro
MOCTAHOBJICHUSI, TPEABSIBICHUE HCIOJIHUTEIBHOTO JIOKYMEHTa K B3BICKAHMIO,
MOJIYYEHHE MPUCYKIECHHOTO UMYIIIECTBA WU JCHET.

AnBokataMm pekoMeHayeTcsi (popMUpOBaTh aJABOKATCKOE MPOU3BOJICTBO IO
rpaXJIaHCKUM JieJlaM C MOMEHTa MPUHATHS TOPYYEHHs Ha TMPEACTaBIICHUE
WHTEPECOB JoBepUTENS B cyAe. OHAKO C y4ETOM TOT0, YTO ONPEIEICHUE PABOBOMN
MO3ULIKH M0 JIeJTy aJIBOKaTOM HAYMHAETCS C 00pallleHus JOBepUTeNs (IpaKJaHUHa,
MPEACTABUTENS] OPUAMYECKOrO JIMIA) 3a HOPUAUYECKOW KOHCYJbTallMEed, B
MPOU3BOJICTBE JIOJKHBI HANTH OTPAXKEHUE BCE MEPETOBOPHI U BCTPEUU aJABOKATA C
JIOBEpUTENIeM, BKJIIOYasi BCTpEYy MPU MEPBUYHOM OOpAIlICHUH JIOBEPUTENS K
aZBOKATY;

[Ipy npuHATHU TOPYYEHHS MO TpakJIaHCKOMY Jely aJBOKaTy CleayeT
MPOBECTU MPEABAPUTEBHBIN aHAIN3 MOXKEJTaHUM JOBEPUTENS HA COOTBETCTBUE MX
TpeOOBAHMSIM JICHCTBYIOIIETO 3aKOHOJATENCTBA M TIO PE3yjbTaTaM BCTPEUH U
O3HAKOMJICHUSI C TPEIOCTaBICHHBIMHM JOBEPUTEIIEM MaTepuaiaMu MPEAJIOKUTh
JIOBEPUTEIIO MPABOBYIO MO3UIIUIO 0 AENYy, a TAKXKE MPEeIynpPeAUTh JOBEPUTENS O
MpEANoJIaraeéMbIX PUCKAX MPHU JaTbHEUIIIEM IBUKEHUU J1€T1a;

B anBokaTckoM mpou3BOJICTBE PEKOMEHIYETCSI UMETh KOTMU COCTaBJICHHBIX
aJBOKATOM MHUCbMEHHBIX JIOKYMEHTOB (3allpOCOB, XOAAaTalCTB, UCKOB, OT3bIBOB,

BOBp&)KCHI/Iﬁ Ha MCKOBBIC Tp€6OBaHI/I}I 141 Hp.), a TaKKC KOIIKMH ITIOJYYCHHBIX Ha HUX
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OTBETOB;
[Ipy HEBO3MOXKHOCTH HENMOCPEACTBEHHOIO NPUCYTCTBUS JOBEPUTENS B
CyJIeOHBIX 3aceqaHusIX 00A3aHHOCTh IPEIOCTABICHUS MMOUTMHHBIX JJOKYMEHTOB IIPU
pacCMOTpPEHHH JieJla BO3JAraeTcs Ha aJBokara. B CBA3M € JTUM aJBOKATY
PEKOMEHTyeTCsl TI0JIy4aTh Y JOBEPUTENsS MOAJIMHHBIE JOKYMEHTBI Ha HE00X0AUMOe
BpeMs M XpaHUTh MX B aJBOKATCKOM IPOU3BOJCTBE (TIOCKOJBKY aJIBOKATCKOE
MPOU3BOJICTBO OOECIEUUBAET COXPAHCHUE aJBOKATCKOW TailHBI), a Korja
HaJIOOHOCTH B MOJJIMHHBIX JOKYMEHTaX OTMaJaeT, BO3BPAIATh UX JIOBEPUTEIIO;

Hannexamniee ucnosiHeHUE aIBOKATOM MPUHATOrO MOPYYEHUS HA BEACHUE
Jiena B CyJie MpEeAnoaaraeT He TOJIbKO OQOpPMIIEHUE MPOLIECCYaTbHBIX IOKYMEHTOB
(MCKOBBIX 3asIBJICHHM, aneUISIIIMOHHBIX UM KAaCCAllMOHHBIX Kallob Ha CcyneOHbIe
aKThl, OT3bIBOB U BO3PAXXEHUM, 3asIBIICHUN U XOJATANCTB, HHBIX MPEAYCMOTPEHHBIX
TPOKIAHCKUM W apOUTpakKHBIM  TMPOIECCYAIbHBIM  3aKOHOJATEIbCTBOM
JIOKyMEHTOB), HO U TIOCTOSHHOE Yy4YacTHE aJ[BOKaTa B Tpolecce CyaeOHOro
pa3oupatenbcTBa [12, ¢. 26].

PykoBoactBysice [ITIK PO, @3 00 anBokarype u Koxmekcom
npoeCCUOHAIBHONW ATHUKHU aJBOKaTa MOMUMO YKa3aHHBIX MpPaB U O0S3aHHOCTEH,
CleAyeT BBLACIHWTb, TO YTO AJBOKAT JAEJNaTh HE BIpaBe. MPUHHUMATh OT JIMLA,
oOpaTHBIIErocs K HEMYy 3a OKa3aHHEM IOPUIUYECKON IMMOMOIIM, MOPYYECHHE B
CJIy4yae, €CIM OHO MMEET 3aBEJOMO HE3aKOHHBIM XapaKTep; NPUHUMATH OT JIMLA,
oOpaTHBIIErocs K HEMYy 3a OKa3aHUEM IOPUIUYECKON IMOMOIIH, MOpYy4YeHUE B
CIIy4asix, €CJIU OH:

— HMEET CAMOCTOSITCJIbHBIM HWHTEpEC N0 NPEAMETY COTJALCHUs C
JIOBEPUTEIIEM, OTJIMYHBIA OT MHTEPECA JAHHOTO JIULA;

— y4acTBOBaJ B JieJie B KaU€CTBE CYy/IbH, TPETEHCKOTO Cy/IbU WU apOuTpa,
MOCPEIHNKA, IPOKYpOpa, CIIENOBAaTENsA, AO3HABATENS, JKCIEPTa, CIEUUAINCTA,
MEPEBOAUMKA, SABJISIETCS 11O JAHHOMY JIEJTy NMOTEPIIEBIINM HIIN CBUJIETEIIEM, a TAKKE
€CJIM OH SBJISJICS JOJKHOCTHBIM JIMIIOM, B KOMIIETCHIIMM KOTOPOTO HaXOIUJIOCh

IIPUHATHE PELICHHS B UHTEPECaxX JAHHOTO JIULA;
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— COCTOUT B POJICTBEHHBIX WJIM CEMEHHBIX OTHOIICHHSX C JIOJKHOCTHBIM
JUIOM, KOTOpPO€ NPUHUMAJIO WJIM MPUHHUMAET Y4acTHE B PACCMOTPEHUU Jielia
JAHHOTO JINIIA;

— OKa3bIBa€T IOPUJUYECKYI0 TOMOIIbL JIOBEPUTENI0, UHTEPECH KOTOPOTO
MIPOTUBOPEYAT HHTEPECAM JAHHOTO JIUIIA.

3aHuMaTh MO JEeIy MO3UIMI0 BONPEKHA BOJIE JOBEPUTENS, 3a HUCKIIOUCHUEM
CJIy4aeB, KOTJa aJiBOKaT yOEKJIeH B HaJW4YUU CaMOOTOBOpa JoBepurensd. [lenath
nyOJMYHbIC 3asBJICHUS O JI0Ka3aHHOCTH BUHBI IOBEPUTEIIS, €CJIA TOT €€ OTPHUIIAET.
Pazrnamiare cBeieHUsI, COOOIIECHHBIE €My JOBEPUTEIEM B CBS3M C OKa3aHUEM
MOCJIEAHEMY IOpUIMYECKON ToMoIIH, 6e3 coracusi nqoBeputens. OTka3aTbCs OT
npuUHATON Ha cebst 3amuThl. [I[puHUMATh OPYYEHUS HA OKa3aHHE FOPUTUYECKOMN
MTOMOIIIN B KOJIMYECTBE, 3aBEIOMO OOJIBIIIEM, YEM aIBOKAT B COCTOSIHUU BBIIOJIHUTD.
HaBsi3piBaTh CBOIO MOMONIb JIMIIAM WM TPUBJIEKATh UX B KAay€CTBE JIOBEPUTEIIEH
NyTeM HWCMOJb30BAHMS JIMYHBIX CBs3€l C pabOTHUKAMU CyJIEOHBIX U
MPABOOXPAHUTENBHBIX OPraHOB, OOCIIaHuEM OJIarOMoJIyqYHOTO Pa3pelieHus aeja u
JIPYTUMHU HEIOCTOMHBIMU criocoOamu. JlomyckaTh B mpoliecce pa3dupareabcTBa
JieJla BBICKA3bIBAHUS, YMAJSIONIME YE€CTh M JOCTOMHCTBO APYTHMX YYaCTHUKOB
pa3OupaTenbCcTBa, JaKe B CIy4ae WX HETAKTUYHOTO moBeneHus. [Ipuobperathb
KakuM Obl TO HH OBLIO CHmocoOOM B JIMYHBIX HHTEpEcax HMMYIIECTBO U
UMYIIECTBEHHBIC TpaBa, SBISIIONIUECS MPEIMETOM CIIOpa, B KOTOPOM aJIBOKAT
MPUHUMAET YYaCTHUE KaK JIUIIO, OKAa3bIBAIOIIEE FOPUANIECKYIO TTOMOIIIb.

B coorBerctBum ¢ n.10 IlocranoBnenusa Ilnenyma BepxoBnoro Cyna
Poccuiickoit denepannu «O cyaeOHOM perneHun» [26] aaBokar, Ha3HaUCHHBIH
cynom Ha ocHoBanuu ctT. 50 ITIK P®, BmpaBe oOkamoBaTh pelieHue B
KacCallMOHHOM (amneJUISIIMOHHOM) TMOPSAKE U B MOPSAKE HAA30pa, MOCKOJbKY OH
MMEET IOJHOMOYMSI HE IO COTJIAIIEHUI0 C OTBETUYMKOM, a B CHJIY 3aKOHa U
yKa3aHHOE TPaBO HEOOXOJIMMO JIsl 3alIUTHI MIPaB OTBETYMKA, MECTO >KUTEIHCTBA
KOTOPOTO HEH3BECTHO.

Wrak, camMm m0OpaBOBOM CTAaTyC TakOro y4YaCTHUKA TIPaXKIAHCKOTO

CYAOIIpOU3BOACTBA, KaK aIBOKAaTa 3aKOHOAATCIIbHO 3aKPCIIJICH. HpaBOBble OCHOBBEI
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ydacTusl aIBOKaTa B TPaXXIaHCKOM Mpoliecce 0a3upyroTcs Ha KOHCTUTYLIMOHHOU
TapaHTHH KaXJOTO0 4YeJOBEeKa W TpaXIaHWHA TMONydaTh KBaTU(UKAIMOHHYIO
IOPUIMYECKYIO TIOMOUIb.

UToOBI IOHATH €T0 TpaBa B 00S13aHHOCTH HEOOXOAMMO OOpPaTUTHCS TaKkKe K
I[TIK PO, ®3 «O6 agBokaTCKOW JEATEIBHOCTH M aJiBOKaType B PD®» u apyrum
KOpHopaTUBHBIM akTaM. HeoOxoIMMo paccMaTpuBaTh Bce MpaBa M OOSI3aHHOCTH
aJBOKaTa B COBOKYMHOCTH. Bce mpaBa u OOSI3aHHOCTH TakK»Ke JIEkKAT B OJHOMN
IJIOCKOCTA C BOJIEW M MPABOBBIM CTAaTyCOM CaMOW MpPEICTaBIIIEMON CTOPOHOMU
(moBeputenem). IMEHHO OT HEro M 3aBUCUT TOT 00BEM IIPaB, KOTOPBIE OH MEPEIaCT
anBokary. [TIK P® permamMeHTMpyeT OCHOBAaHHS W TOPSIAOK OKa3aHUs
IOPUUYECKOM MOMOIIU TI0 TPAXIAHCKUM JIeJIaM, YYUTHIBAs CICIIU(PUKY Pa3TIAYHBIX
CTaJIni TPAXKIAHCKOTO Tpolecca.

HecoMHEHHO naHHOE 3aKOHOJATENBLCTBO UMEET PsiJl HENOCTATKOB, KOTOPHIE
HaMpuMep MOXHO HaOIoAaTh B BUE MpoThBOpeunit u npodenoB. Heobxomumo

COBCPIICHCTBOBAHUEC JAHHOI'O 3aKOHOAATCIILCTBA U USMCHCHUA PsA/la TAKHX HOPM.
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I'maBa 2 Oco0eHHOCTH [eAATEJILHOCTH AaJABOKATA B TIPAKIAHCKOM

npouecce

2.1 AABOKAT KaK OCHOBHOH Cy0ObeKT, OKa3bIBAIOUIUIl IOPUIANYECKHE

YCJIYTd M IPABOBYIO NOMOIIb MO IPAKIAHCKHM JlejIaM

B cr. 48 Koncturyunu PO kaxnoMy rapaHTUpOBaHO MPABO Ha MOJIyYECHHE
KBaJIM()MLIMPOBAHHOM I0puaAnUYeckoil momou. KpanupuuupoBanHas ropuandyeckas
MOMOIIb - 3TO MpaBOBas MOMOIb, OCYIIECTBIIIEMAas CIEHHAIBHBIM CYOBEKTOM,
MOATBEPIMBILNM CBOHM 3HAHUS U YMEHUS B 3TOM 00JIaCTH, UTO MO3BOJISIET C OOIBIION
JI0JIEW BEPOSITHOCTH FapaHTUPOBATh €€ KAY€CTBEHHOCTb.

K coxanennto B PO HeTr 10OCTaTOYHOrO MEXaHHW3Ma IPOBEPKH KAadeCcTBa
OKa3bIBaEMOU IOPUINYECKON TTIOMOIIIH.

HeoOxonumo nath camo onpezelieHne «KBalu(UUMpOBaHHAs I0pUINYECKas
NOMOILIb», K HEMY OTHOCSTCS JIMIIb aJBOKAThl, HOTApPUYChl W IATEHTHbHIE
IIOBEPEHHBIE, OJJTHAKO TOJBKO B CBS3U C TEM, YTO 3aKOHOJATENb HE NMPEAbSABISACT
KaKUX-IM00 KBaIM(UKAIMOHHBIX TpeOOBaHUNW K HHBIM CyObeKkTamM B cdepe
OKa3aHMsI IPaBOBOM nomoiy. B To ke BpeMsl He UCKIIFOYAETCsl, YTO 3aKOHOJATENb
MO>KET BBECTH HEKOTOPbIE FapAHTUH KA4eCTBA U B OTHOILLIEHUH [TPABOBOM ITOMOIIH,
OKa3bIBA€MOW HHBIMU CYOBbEKTaMU (HampuMep, BBEJICHUE JIMLEH3UPOBAHUS
JEATEIbHOCTH N0 OKA3aHUIO IUIATHBIX IPABOBBIX YCIYr M B Kay€CTBE OJHOTO W3
JIMIEH3UOHHBIX YCJIOBHUI - MPOBEPKH 3HAHMIM paOOTHUKOB OpraHu3anui B Gopme
00s3aTepHOro TecTupoBanust) [38, c. 118].

KBanuduuupoBanHyl0 OpUIMYECKYIO TOMOIb IO OOLIeMy MpaBUILy
a/IBOKAThl MOTYT OKa3bIBaTh FPaKJaHaM U IOpUINYECKUM JinllaM. Bmecte ¢ Tem, kak
CIIElyeT M3 3aKOHOAATENIbCTBA, HE HCKIIIOYAETCSd BO3MOYKHOCTH OCYILECTBICHUS
aJIBOKAaTCKOM JIESITEIbBHOCTU M B MHTEPECAX OpPraHOB rOCYJAapCTBEHHOM BIIACTU U
OpraHOB MECTHOTO camoyImpaBieHus. Tak, B COOTBETCTBUU C II. 4 cT. 2 3akoHa 00
aaBokKarype [35] «mpecTaBUTENSIMU... OPTaHOB FOCY/IapCTBEHHOM BJIACTH, OPTaHOB

MCECTHOTI'O CcaMOyIIpaBJICHUSA B IrpaxaaHCKOM )41 AIMHUHUCTPATUBHOM
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CYJIOTIPOM3BOJICTBE, CYJIOMPOM3BOJACTBE IO JelaM 00 aJIMUHHUCTPATUBHBIX
MIPaBOHAPYIIICHUSX MOTYT BBICTYNAaTh TOJBKO aJBOKATHL... €CIM WHOE HE
YCTaHOBJICHO (heJIepaTbHBIM 3aKOHOMY.

HecomMHeHHO WMEHHO aJBOKAT SIBISETCS OCHOBHBIM  CYOBEKTOM,
OKa3bIBAIOIIMM KBATH(PHUIIUPOBAHHYIO IOPUIUYCCKYIO ITOMOIb IO TPaKIaHCKUM
JIeIIaM.

AnBOKAaT B XOJ€ TOATOTOBKM K CYyACOHOMY 3acCeHaHHI0 MOXET TaKKe
COCTAaBJIITh PA3JIMYHOIO pOJAa CHPAaBKH, XOJAaTalCTBa, JKalo0. AJBOKaT
OCYIICCTBJISICT  TPEICTABUTEILCTBO  WHTEPECOB  JOBEpUTEIST B OpraHax
TrOCYJapCTBEHHOM  BJACTH, MECTHOTO  CaMOYMpPABIICHUS,  OOIECTBEHHBIX
OOBEMHEHUSX; TPEJICTABUTEILCTBO UHTEPECOB JOBEPUTENST B KOHCTUTYIIMOHHOM,
TPKIAHCKOM, aJIMUHUCTPATHBHOM M YTOJIOBHOM CYJOTPOW3BOJICTBE; Yy4acTHE B
KauecTBE MPEACTABUTENS B TPETEHCKOM CyJe, MEXKIYHApPOIHOM KOMMEPYECKOM
apOuTpake, HHBIX OpraHax pa3pelieHHsl CIOpPOB; Yy4yacTHEe B KadecTBe
MPEICTABUTEIS TIOBEPUTEIIS B HCTIOJTHUTEIIBHOM ITPOW3BOICTRBE.

IIpaBo Ha cyneOHyIO 3aIUTy HE MOXET CYIIECTBOBAaTh O3 obecrieucHus
npaBa Ha KBaJU(UIMPOBAHHYIO IOPUIMYECKYIO TOMOLIb. B CBOIO 04epenb, Takoro
poJia TOMOIIb He OYJIET OKa3aHa HYK/IAIOIIUMCS B HEH JIUIIaM, €CJIM CBOCBPEMEHHO
He OyeT paspeleH BOompoc 00 afeKBaTHOM oriare Tpyda agBokara [32, ¢. 59].

AJIBOKaT HWMEET NpaBO Ha TMOJyYEeHHE BO3HArpaxkJaeHus (roHopapa),
MPUYUTAIONIETOCS €My 3a HCIONHIEMYyI0 paboTy, a Takke Ha BO3MEIICHUE
MTOHECCHHBIX UM U3JIEPIKEK M PacX0JI0B.

["'oHOpap ompeenseTcs COralieHHeM CTOPOH U MOYKET YUUTHIBATh YCIIOBHSI,
00BEM U CIIOKHOCTH PabOTHI, MPOJOJDKUTEIIBHOCTh BPEMEHHU, HEOOXOIMMOTO JIJIS €€
BBITIOJIHCHHS, OIBIT W KBaJU(UKAIMIO aJBOKaTa, CPOKH, CTEIECHb CPOYHOCTH
BBITIOJIHEHUST Pa0OThl M HWHBIE 00CTOATENhCTBA. [lOpsimOKk W pa3Mep BBHITLIATHI
JIOBEPHUTENIEM BO3HATPAXKICHUS aJIBOKATY 33 OKA3bIBAEMYIO FOPUTUIECKYIO TTOMOIIIH
an00 yKa3aHWE Ha TO, YTO IOPUAWYECKas IOMOIIb OKa3bIBAETCS JIOBEPUTEIIO
OecriaTHO B cooTBeTcTBHHM ¢ 3akoHOM o BIOIT [34], sBnsieTcs CymieCTBEHHBIM

YCIIOBHUEM JOTOBOPA HAa OKA3aHHC IOpH,Z[H‘iGCKOﬁ IIOMOIIIHU KIIMCHTY.
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AnBOKaT BmOpaBe BKJIIOYATh B COTJIANIEHHWE OO0 OKa3aHWHM FOPUINICCKOU
MOMOIIIA YCJIOBHSI, B COOTBETCTBUUM C KOTOPHIMH BBITUIATa BO3HATPAXKICHUS
CTaBUTCA B 3aBUCUMOCTh OT OJIarOMPUATHOTO JUIsl JTIOBEPUTENS pe3yibTaTa
PacCMOTPEHHUS CIIOpa UMYIIIECTBEHHOTO XapaKTepa.

AJBOKAT BIlpaBe MPUHUMATH JCHEKHBIC CPEJICTBA B OILIATy IOPUAMYECKOM
MOMOIIIY 10 COIJIAIIEHHUIO 33 JIOBEPUTENS OT TPEThUX JIMIL (C BeoMa JJOBEPUTEIIs).
[Tpu sTOM afgBOKAT HE 00s3aH MPOBEPSITH B3AUMOOTHOIIICHHUS MEXKIY JOBEPUTEIIEM
Y TUTATENIbIIUKOM — TPEThUM JIUIIOM.

ABOKAaT MOXKET TOJIYYCHHBIA TOHOPAP TOJSTUTh ¢ APYTUMHU YIaCTHUKAMH,
KOTOPBIX OH IIPHUBJICKAN I OKa3aHUS IOPUINICCKON ITOMOIIIH.

JIeHCTBYIONTUM IpaXkIaHCKUM MPOIIECCYaTbHBIM 3aKOHO1aTETECTBOM BOIIPOC
OIUIaTHl TPYyJa aaBOKATa, y4acTBYIOIIETO B TPakKIaHCKOM CYIOIPOU3BOJICTBE IO
HA3HAYCHUIO CYJIa, HE YPETyJIHPOBaH.

B cuny nonoxxenwuii 4. 4 ct. 1 nu. 3 cr.11 I'TIK P® [4], B cityyae oTCyTCTBUSA
HOPMBI TIPOIECCYATTbHOTO TIPaBa, PEryIUPYIOMeH OTHONIECHHUS, BO3HUKIINE B XOC
IPaKJAHCKOTO CYAONPOM3BOACTBA, a TaKXEe NpPU OTCYTCTBUM HOPM IIpaBa,
PETYIHMPYIONMINX CIIOPHOE OTHOIIEHUE, (PeaepaabHbie Cyabl OOIIeH FOPUCIUKITNN U
MUPOBBIE CYJIbU TPUMEHSIOT HOPMBI TPaBa, PETYIUPYIONINE CXOTHBIE OTHOIICHUS
(aHasorust 3aKoHa).

[TockonbKy HOPMBI, PETYJIHPYIONIUE TOPSIOK M pa3Mep OIiaThl TpyHa
aJIBOKaTa, Ha3HA4aeMOro B KA4eCTBE MPEACTABUTENS MO TPAKIAHCKOMY eIy B
nopsiike ct. 50 I'TIK P® [4], oTCYTCTBYIOT, BO3MOXHO NPUMEHEHHE HOPM,
PETYIUPYIOIINX OIUIATy TPYyAa aJBOKaTa, HA3HAYaeMOT'0 110 YTOJIOBHBIM JICIaM.

Cornacro cr. 50 YIIK P® [33] B cimywae, eciu aJBOKAaT ydacTBYeT B
CyIeOHOM pa3OHpaTeNIbCTBE M0 HA3HAYEHUIO CYyJIa, PacXoabl Ha OIIaTy €ro Tpyaa
KOMITCHCUPYIOTCS 32 CUET CPENCTB (penepanpbHOro OromKeTa.

[Topsimok pacdera omiaThl TpyJa aJBOKaTa B 3aBUCUMOCTH OT CTETICHH
CIIOKHOCTH JIejla PErJIaMEHTHPOBAaH, B CBOIO OYepe/lb, COBMECTHBIM Ilpmkazom
Muntocta Poccnn 1 Munduna Poccun ot 5 centsiops 2012 roga[29].

Takum oOpa3zoMm, Mpu ONpeNeNieHuH pa3Mepa OIUIaThl Tpyda aJBOKaTa,
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YYaCTBYIOILETO B IPaXXJIAHCKOM Jelie B Mopsiike, npexycMoTpeHHoM ct. 50 T'TIK
P®, yuuThiBas BbIIICHA3BAHHBIE HOPMATHUBHBIE MPABOBBIE AaKThl, CJEAYET
PYKOBOJICTBOBATbCA KPUTEPHUSAMHU, YCTAHOBIEHHBIMHU ISl OIUIATHI TPyJa aABOKAaTa,
Ha3HA4aeMoro 10 yroJIoBHOMY ey [15, c.6].

3akon o BIOII [34] oTBoauT agBOKaType BeAylllee MECTO B OKa3aHUHU
OecruiaTHOM topuanyeckoi momomu (ct.ct. 15,17,18). AnBokaTypa BXOJIUT Kak B
rocynapctBeHHyro cuctemy BIOII 3a cyeTr rocymapcTBeHHOTO (DMHAHCHPOBAHUSA,
TaKk W B HerocymapcrBeHHyro cucremy bBIOII, ydacTBys B JAesATEIbHOCTH
HEroCyJIapCTBEHHBIX LIEHTPOB OKa3aHUS TAaKOW MOMOIIIH.

Pe30HHO MOCTaBUTH 1O BOMPOC BO3MOXKHOCTh U JOMYCTUMOCTh OKa3aHUs
BIOII manoumymum rpaxkiaHaM MOCPEJICTBOM OOpallleHHsS B TOCYAapCTBEHHbBIC
IOpUInuecKrue OIpO BBUIY TOTO, UYTO YJIEH TaKOro OHOpo, UMEHYIOUIUNA ceOs u
MMEHYEMBbI TOCYyIapCTBOM KaK «MPABO3AIIUTHHUK», HUKAK HE MOXET OKa3bIBaTh
HE3aBUCUMYIO FOPUINYECKYIO TTOMOIIb, TOCKOIBKY (DAKTHYECKU COCTOUT Ha CITyKOe
y rOCyJ1apCTBa.

B HayuHO#l nuTepaType pe3yibTaThl JAHHOTO AKCIEPHUMEHTA OLICHUBAIOTCS
HEOJIHO3HAYHO, OCOOCHHO B COMOCTABJICHUH C MOKA3ATEIMUA OKa3aHUs OecIIaTHOU
IOpUJIMYECKON mMoMolM aaBokaramu. [lo MHEHHIO psiIa aBTOPOB, OKa3aHUE
OecriaTHOM OPUAMYECKOW TMOMOIIM TOCY/IapCTBEHHBIMU OrOpO sBIsieTcs OoJjee
3aTPAaTHBIM M CJIOKHBIM MEXAHU3MOM IO CPABHEHMIO C aJIBOKATypOM, 3a4acTyro
rpakJaHe He MOTYT MOJYYUTh HEOOX0IUMYI0 OECIUIATHYIO FOPUANYECKYIO TOMOIIIb,
B TOM 4YHCJE, BCJICACTBUE CJOXHOCTH TMPOLEIYpPhl TMOJTYYEHHUS CHPABOK,
MOATBEPKAAIONIUX UX MaJI000eCeueHHOCTh, U T.1. [21, ¢. 10].

B cBsi3u ¢ U37105K€HHBIM, B IPABONPUMEHUTENbHON MTpakThKe 3akoHa o BIOII
BO3MO>XHO BO3HHUKHOBEHHE MPOOJIEM, CBSI3aHHBIX C HESICHOCTBIO BOINPOCA O TOM,
KaKOM KOHKPETHO BUJl BEIUYUHBI MPOKUTOYHOTO MHUHUMYMA, YCTAHOBJIEHHOTO B
cyorekre P®D, HeoOXoauMO WCHONIB30BaTh B IENSAX OTHECEHUS TpPaKIaH,
npereHayromux Ha noixydenue bIOII n peanbHO HyXIaromuxcs B HEM, K KATErOpun
MaJIOUMYIIHUX.

["opstune aquckyccum Bo MHOTUX CyObekTax P npu NpUHATUM HOPMATUBHOTO
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aKTa, YMOPSIOYMBAIOIIETO OKa3aHWE TpaxKaaHaMm OECIUIaTHON IOPUIUIECKOM
MOMOIIIM, BBI3BAI JOKYMEHT, TMOATBEpKIaommi (akt ee okazanwms. U3
uccieloBaHHbBIX HamMu 20 peruoHoB B mpeoliajnaromieM OOJBIIMHCTBE ObLI
YTBEPXKIICH aKT 00 OKa3aHWW YCIAYr B paMKaX TOCYJapCTBEHHOW CHCTEMBI
OecriaTHOM IOPUANYECKOW MOMOIIM, MOAMUCAHHBIA aJBOKATOM U TPaXXTaHUHOM
[9].

ConunapHbl ¢ MHEHUEM aJIBOKATCKOTO COOOIIECTBA, YTO PacCMaTpUBAEMBbIi
3akoH o BIOII «okazancs, MsSrko roBopsi, «moiyceipoit Mepoit» [20, c. 2]. OH He
ABJISIETCA WACAIBHBIM U HYXKJA€TCS B COBEPIICHCTBOBAaHUU. Mexay TeMm B
OOJILIIMHCTBE CYOBbEKTOB P® He MpUHATHI PETHOHANIbHBIC 3aKOHBI B PAa3BUTHE
cuctembl BIOII.

B cootBerctBuu ¢ 1. 3 c1. 3 3akoH 00 anBokatype [35] duHaHCUpOBaHUE
JIEATEIIbHOCTH aJIBOKAaTOB, OKa3bIBAIOIINX IOPUIAYECKYIO TTOMOIb rpakaganam PO
OecIUIaTHO B CITydasiX, MPelyCMOTPEHHBIX 3aKOHOIaTEILCTBOM PD, OCYIIIeCTBISAIOT
OpraHbl TOCYAapCTBEHHOU BJIACTH.

Taxxke cremyeT OTMETHUTh, 4YTO OpeMsi MaTepUATbHO-TEXHHUYECKOTO W
(¢buHaHCOBOTO 0OECTICUeHUsI OKa3aHUsI FOPUANIECKON MTOMOIIHU B TPYIHOAOCTYITHBIX
Y MaJIOHACEJICHHBIX MECTHOCTAX B CHITY 4. 9 cT. 25 3akoH 00 agBokarype [35] Hecyr
cyOwekThl Poccuiickoit denepanuu.

[TonBoast UTOTM, MOXHO CJefiaTh BBIBOABI O TOM, YTO aJBOKAT JOJIKEH
OKa3bIBaTh IOPUIUYECKHUE YCIYTd 3aKOHHO U KAaYE€CTBEHHO. 3a OKa3aHUE MPaBOBOI
MOMOIIM YaIle BCEro aJBOKaThl TMOJIY4YalOT JCHEKHBIE CpPEACTBA, HO MOTYT
OKa3bIBaTh U OECIUIATHYIO IOPUIMYECKYIO TTOMOIIs. Ha 3akoHOgaTEIbHOM YPOBHE
HeoOxoauMo 0oJiee TIIATeNTFHO OMUCATh JAHHYIO MOMOIIb, YCTPAHUB MPOOEIHI U
HECOBEPIICHCTBOBAHUS.

HyXHO NOMHUTB, 4TO aJABOKAT B JAHHOM CJIy4ae JCHCTBYET MO MOPYUYECHUIO
KJINEHTa HA OCHOBAaHUU JOTOBOpA MOPYUYEHHUsI. AIBOKAT MOYKET HECTH IPaJaHCKO-
MIPaBOBYIO OTBETCTBEHHOCTh B (hOpMe BO3MEIICHUS YOBITKOB, YIIJIaThl HEYCTOWKH,

yIu1athel IpoueHToB no cr. 395 'K P®. KoMmmeHcanust MOpaabHOro Bpeaa 3aKOHOM
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HE IPEAYCMOTPEHA, CIEA0BATEIBHO KJIMEHT HE MOXKET 3aBUTh O KOMIIEHCALIUH EMY
MOpaJIbHOTO Bpena aaBokaTtom K.

Tak HanpuMep B yroJ0BHOM IIpaBe, €CJIM aJIBOKAT paboTall He Ha OCHOBAaHUHU
JIOTOBOpa C KIIMEHTOM, a TI0 HA3HAYCHUIO JOJKHOCTHBIX JIMI] OPTaHOB JI03HAHUA,
MPEeABAPUTEILHOTO CIECTBUS, Bpe OyJeT BO3MENIAThCsl UM TI0 MpaBUiIaM TJIaBbl
59 I'K P®. Cornacno ct. 1064 I'K P® nuio, npuuuHUBILEE Bpell JIMYHOCTH WIIU
MMYIIECTBY TpakJIaHWHA OOS3aHO BO3MECTUTh 3TOT BpEl B MOJHOM OOBEME.
Bo3Mmelienne Bpena NpoW3BOAUTCS B HaType, a €CId 3TO HEBO3MOXKHO -

Bo3MmenaroTcs yobITkH (cT.1082 'K PD).

2.2 IlpoumeccyanbHas  (pyHKOMS  aABOKATa B  TIPAKIAHCKOM

CYAOIIPOU3BOACTBE

Ponp anBokara BO BCeM I'pakJIaHCKOM MPOLECCE TPYIHO IEPEOLICHUTH, BEb
OCHOBHOM M camMoOil Ba)XXHON (yHKIMEH aaBoKaTa ABISETCA (DYHKUUS 3alIUThI
JIOBEPUTENS U NIPEACTABICHUS €T0 UHTEPECOB.

TeM cambIM aABOKATy HEOOXOAMMO H30paTh TAKYH TAKTUKY M CIIOCOOBI
3aI0ATHl CBOETO KIMEHTA, B MEPBYK OYEpPEAb Ui peaau3alvu IPUHLHAIA
coctazaTenbHocTd. Kak M B apOUTpakHOM, Tak M B TIpaXkJIaHCKOM
CYJOMPOU3BOJICTBE aJABOKAT JOJKEH JIeUCTBOBATh 3P(HEKTUBHO U OBITH TapPaHTOM
coOJIOZIeHNs] B OTHOLICHUHM KJIMEHTa BceX ero mpas. Besd ero pabora momkHa
CTPOUTHCS HA MPUHIHUIAX JOOPOCOBECTHOCTU M YECTHOCTU. OT KaueCTBEHHOTO
BBIMIOJTHEHUSI CBOEl pabOThl BO MHOTOM 3aBUCHUT CyJb0a KiHeHTa B Oyayilem,
N03TOMY NMPOGECCHOHANIN3M UTPAET 3/1€Ch OYE€Hb BAXKHYIO POJIb.

OnHuM U3 BaXKHBIX MOMEHTOB SIBJISIETCSI COXPAHEHHE aIBOKATCKOM TallHbI U
HE pasrjlalleHue TeX CBEIEHUH, KOTOpbIE CTaJlM €My H3BECTHBI B CBSI3H C
OKa3aHHEM €My IOpUINYECKON MoMOoIIM. AJBOKAT coOOMpaeT [10Ka3aTesbCTBa
MIOCPECTBOM 3aMPOCOB B PA3JIMYHBIE TOCYJIAPCTBEHHBIE OPraHbl BJIACTH, B TOM

YUCJIC M MCCTHOI'O CaMOYIIPpABJICHHUA W OOJDKCH PAa3yMHO BbBICTPOUTH CBORO
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b (PEeKTUBHYIO JMHHUIO 3alTUTHI. T€M CaMbIM Yy aJBOKaTa OOJBIITNE MOJTHOMOYHS
IS lanbHeimen padotsl [16, c. 53].

Takxe OH JOJIKEH JI0BEPUTENIbHO 0€CeloBaTh HE TOJIBKO C KIIMEHTOM, HO U
C IpYTUMHU JIMIIaMU, YTOOBI BIIaJIeTh BCel HEOOX0uMOi nH(popmaIueit, uMeroIen
OTHOILEHUSI IO KOHKPETHOMY JIeITy.

Jns  monydeHuss Bcedl HeoOXonumon uHMOpManuM, HampuMep OT
JOJDKHOCTHBIX JIMI] W OPTraHoB, €My HEOOXOJMMO COCTaBUTh TPaMOTHBIN
aJIBOKATCKUU 3ampoc, 4ToO He MOoJIyduTh 0TKa3. Ho K cokaleHuIo agBOKAT He
SBIIACTCS ~ JIMIIOM, KOTOPOMY MOTYT MPEIOCTaBUTh TOCYJapCTBEHHYIO,
KOMMEPUECKYI0 WM cly:)KeOHyto TaiiHy. [locne mosyueHus: Bceil He0OX0auMOM
uH(pOpMalLHH, TOTYYEHHON U B X0JIe JTMYHOM Oecesbl U B BUJIE 3alPOCOB, a TAKXKE
JOKyMEHTOB, aJBOKAaTy HEOOXOIWMO CHCTEMaTHU3MPOBATh BCE MOIYYCHHYIO
uH(poOpMalHIO, NPOAHAIU3UPOBATh €€ U CHAENaThb COOTBETCTBYIOIIWN BBIBOJ,
KOTOPBIi ObI IOMOT J1JIsl PEeIlIeHNs KOHKPETHOIO Jea.

CymiecTBylOT OY€Hb OMOIIMOHAIBHBIE M CIOXHBIC [€la, HampuMep
UMYILECTBEHHbIE, OpaKkopa3BoAHbIE, T1e OJarogapsi aJBOKaTy CHH)KAeTCS HATUCK
Y JIaBJICHHE HA KJIMCHTA.

C 1 okta6ps 2019 r. B HMHCTUTYTE NPEACTABUTENIHCTBA MPOU3OILIN
Olpe/ieNieHHble W3MEHEHUs. Tenepb MNpPeACTaBUTENSIMU MOTYT OBITh HapaBHE C
aJBOKaTaMu TOJIbKO JIMIIA, TTOJIYUYMBIINE BHICIIEE IOPUINUECKOE 00pa3oBaHue MO0
YUEHYIO CTENEHb M0 I0PUANYECKON criennanbHOCTH. COOTBETCTBYIOMIUN JOKYMEHT
HY>XHO OyJIeT MpeIOoCTaBIATh B CyJqeOHOM 3aceqanuu. OnHaKo 00pa3oBaTeNbHbBIN
IIEH3 HE MPUMEHSETCS €CIIM Jella PACCMaTPUBAIOT MHUPOBBIC CYyIbH U PAOHHBIC
CyIbl, TAaTEHTHbIC IOBEPEHHBbIE IO CIOpaM B O0JACTH HWHTEIUIEKTyaJlbHOM
COOCTBEHHOCTH, a TaK)Ke€ apOUTPAKHBIX YIPABISAIOMIUX B Jiejax o 6aHkpoTcTBe. U,
KOHEYHO >K€, HMCKIIOYCHHEM SIBIISIOTCS - 3aKOHHBIE MPEICTaBUTENH (Hampumep,
POIUTENN WM PYKOBOAUTEIND IOPUINYECKOTO JINLIA).

OO0s13aTENBHOCTH YYaCTHsI aIBOKATa B CYJIE TIO TPKIAHCKOMY JIENTy B OTJINYHE

YTOJIOBHOTO CYIONPOU3BOJ/ICTBA BCTPEUAECTCS PEAKO (HAIPUMED, €CIIM OTBETUUK HE
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00alaeT TaKOBBIM, €CITM MECTO JKUTEIbCTBA OTBETUMKA HEM3BECTHO, a TaKXke B
UHBIX CIy4asix, IPeIyCMOTPEHHBIX JEHCTBYIOIUM 3aKOHOATENBCTBOM PD).

Pasymeercs, aqBoKaT B Tpa)KJAaHCKOM IIPOLIECCE BBICTYNMAET B MHTEpecax
CBOErO JOBEpHUTENII M, MOXHO CKa3aTb, HE SBISIETCI CAMOCTOSATEIbHOU
npolieccyanbHOM PUTypoi Mo rpaxaaHCKOMY JeTy.

JloBeputenb M aJBOKAT MOAMHUCHIBAIOT COTJIALIEHUE, KOTOPOE CO3/AaeT U
pPEryIupyeT OTHOIIECHHS TOJIBKO MEXAY aJIBOKATOM U JIOBEPUTENIEM JIMOO TPETHUM
JIMIIOM, B TIOJIb3y KOTOPOTO 3aKJIIOYEHO COTJIallleHue. 3aKOHOM YCTaHOBJIEH 0COOBIN
NEpPEeYCHb YCIOBUM ISl JTOOOr0 COTJIAIEHUS] MEXKIY aJBOKATOM U JOBEPHUTEIIEM.
OpHako HUKTO HE HMEET MpaBa TpeOOBaTh OT aJBOKAaTa WU €ro JOBEPUTENS
IpEIbSABICHUS COMIalIEHUsI 00 OKa3aHUM IOPUINYECKON OMOIIHU JIJIsl BCTYIICHUS
anBokaTta B nieno. [locie moamucaHus COIVIAlIEHUs aJIBOKAT PEIIaeT BOMPOC 00
oopmiieHUM CBOMX IOJHOMOYMM Kak MpeICTaBUTENsl WM 3allUTHHKA JIMLA,
oOpaTuBLIErocs 3a OKa3aHUEM Iopuandecko mnomomu. Yrto Kacaercs
MPEICTaBUTENBCTBA 110 HA3HAYECHHIO Cya, TO HEOOXOAMMO OTMETUTH CJIEIYIOLIEE.
Kak y>xe Obu10 cka3zaHO paHee, Cy/l Ha3HayaeT aJBoKaTa B KaueCTBE NPEICTaBUTEIS,
€CJIM OTBETYMK HE OOJaJaeT TAaKOBBIM, €CIM MECTO >KUTEIbCTBA OTBETUMKA
HEU3BECTHO, & TAaKX€ B MHBIX CIy4asx, INPEIyCMOTPEHHBIX JACHCTBYIOLIUM
3akoHoAaTenbCcTBOM Poccuiickoii @enepanun [1, c. 45]. CornacHo HopMmam 3akoHa
P® ot 2 nromnsa 1992 r. Ne 3185—1 «O necuxuarpuyecKkoi MOMOIIM U TApaHTHSIX ITPaB
rpaxaan npu ee okazanum» [10] mpm paccMoTpeHHH XamoObl Ha JEHCTBUS
MEIUIMHCKUX pPaOOTHUKOB, HHBIX CHELHAIUCTOB, PAOOTHUKOB COLMAIBHOTO
oOecrieueHus: 1 00pa30BaHus, a TAKKE Bpau€OHBIX KOMUCCUH, YIIEMJISIOIIKE TTpaBa
Y 3aKOHHBIE MHTEPECHl T'Pa)kAaH NPHU OKA3aHWU UM NCUXHATPUYECKON MOMOIIH,
00s3aTeNIbHO YYacTUE MPEeACTaBUTENS JUIA, YbH MTPaBa U 3aKOHHbIE UHTEPECHI OBLITN
HapyLIEHBI.

AnBOKaT B paMKax CBOEH JEITEIBHOCTH JIOJDKEH PYKOBOJCTBOBATHCS
3aKOHOM, HOpPMaMM aJBOKAaTCKOW HTHKHU: aJBOKAT O053aH YECTHO, Pa3yMHO U

I[O6POCOBCCTHO OTCTauBaThb IIpaBa MW 3dKOHHBLIC HWHTCPCCHI JOBCPUTCIII BCCMU
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CpeICTBaMH U CIOCO0aMM, pa3pelIeHHBIMU 3aKOHOJATEILCTBOM PoccHiickoit
denepanum.

Takum 00pa3oM, KOHKpPETHBIE MOJTHOMOYHS aJBOKAaTa, YYacTBYIOIIETO B
TPAXJAHCKOM CYJIONPOM3BOJCTBE, OMNPENECIAIOTCS B 3aBUCUMOCTH OT JIBYX
(haxkTopoB:

— IIPOLIECCYAIBHOT'O CTaTyca JOBEPUTENS,

— 00beMa MOJTHOMOYHH.

B coorBercTBUU ¢ 3akoHOmarenbcTBOM Poccuiickon denepanuu aaBoOKar,
KakK MpeJCTABUTENb JTOBEPUTENS B IPAXKIAHCKOM IIPOIIECCE, HAAECIIEH MTPABAMU:

— 3HAKOMUTBLCS C MarepuajlaMH Jeja, JI€JIaTh BBIMUCKMA W3 HUX, CHUMAaTh
KOIIHH;

— 3asBJISITh OTBOJIbI;

— IPEACTABIATH I0KA3aTEIbCTBA U yYaCTBOBATh B UX MCCIIEIOBAHUY;

— 3a/1aBaTh BOIIPOCHI JAPYIUM JIMIAM, YYaCTBYIOIIMM B J€J€, CBUIETEISM,
AKCIIEPTaM U CIICLIUATUCTAM;

— 3asBJISITh XO/IaTACTBA, B TOM YHUCJIE 00 UCTpeOOBAaHUU JOKA3aTEIbCTB;

— aBaTh OOBSACHEHHUS Cyly B YCTHOM U MUCbMEHHOU (popme;

— TPUBOAHWTH CBOM JOBOJBI MO BCEM BO3HUKAIOIIMM B XOJ€ CYIEOHOTO
pa3zOupaTenbcTBa BOMPOCAM, BO3PaKaThb OTHOCHUTENBHO XOJATAWCTB U JOBOJIOB
JIPYTUX JIUL, YYACTBYIOIIUX B JICIIC;

— TMOJy4YaTh KOMUU CYACOHBIX aKTOB, B TOM 4HUCJE B (hOpME SICKTPOHHBIX
JIOKYMEHTOB, KOTOpBIE BBIMIOJIHEHBI C UCIIOJIb30BaHUEM HWH(POPMAIIMOHHO-
TEeJIEKOMMYHUKAITMOHHON ceTu MHTepHeT, a Takye W3BElIECHHUS, BHI3OBbI U HUHbBIC
JIOKYMEHTBI (MX KOIKHU) B 3JIEKTPOHHOM BUJE;

— 00’KaJIoBaTh Cy/IcOHBIC aKThI,

— HCIIOJB30BaTh MPEJOCTABICHHBIE 3aKOHOJATEIBLCTBOM O TpaXIaHCKOM
CyJAOIPOU3BOJICTBE IPYTUE MPOLECCyATbHBIE MTPABA.

OnHO U3 OCHOBHBIX HOBAllMi KOHCTUTYLIMOHHOM Cy1e0HOM pedopMbl CTaIo
MMOCTENIEHHOE BBEAECHUE aJBOKATCKOM MOHOMNOJIMM. Kak yTBEp»KIarT aBTOPHI, OHA

A0JDKHA  3HAYWUTCIIBHO  IIOBBICUTH  KA4UCCTBO IPCACTABUTCIBCTBA JIMIA B
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cyne. OgHako, KaK TOKa3bIBa€T MPAKTHUKA, WHOT/A CYIbl HE DPA3ICISIIOT TaKHe
Omarue HaMEpeHHs 3aKOHOAATeNII W HW300pEeTar0T HMCKYCCTBEHHBIE (YacTo HE
MIPEAYCMOTPEHBI 3aKOHOM) OCHOBAHHUSA JJISl «HEJOIYCKa» aJBOKaTa K Y4acTHIO B
nene. Kazanoce 01, nponeccyaibibiMu HopMamu [ TIK P® yeTko ycraHaBiMBaeT,
YTO MOJTHOMOYHS aJBOKaTa KakK MPEJCTABUTEIIS TTOATBEPKIAIOTCS TOBEPEHHOCTHIO
unu  opaepoMm. OgHaAKO Ha TNPAKTUKE HEKOTOPBIE CYAbH YTBEPXKIAIOT O
HEJI0OCTATOYHOCTH ITUX JOKYMEHTOB ISl TPEACTABJICHUS B CY/IC WU YKa3bIBAIOT HA
HEO0OXOJIMMOCTh YKa3aHUs B HUX «00s3aTEIbHBIX» PEKBU3UTOB, KOTOPbIE HUKAKUM
3aKOHOM HE MPeayCMOTpeHHI [8, ¢.8].

B gactHoctn, mo gmemy Ne 910/2396/18 BepxoBubiii Cynm BepHYI
KaCCaIlMOHHYIO KO0y 3asiBUTEII0, CChUIAsICh HA TO, YTO IMPEAOCTaBJICHHAS UM
JIOBEPEHHOCTh HE COACPXKUT WHEGOPMAIIMK O TMPEIOCTaBICHUN TOJHOMOYHMHA Ha
MPEJACTABUTEIBCTBO B CyJie MMEHHO aJIBOKATy, a HE TPaKJIaHUHY, U C yKa3aHHOMU
JIOBEPEHHOCTH HE YCMaTpHBAeTCS 3aKIIOYEHHUS JIOTOBOpa O IIPEAOCTaBICHUU
MIPABOBOM IMTOMOIIM MEKTY JKaJTOOIUKOM 1 aJBOKATOM.

ITo anamormyHbiM OCHOBaHUSAM BepxoBHbli Cya BEpHYJ KacCallMOHHYIO
*ano0y nmocranoriaeHueM ot 16.10.2018 roga. Ilo gemy Ne 916/1046/18, otmetus,
YTO B JIOBEPCHHOCTH yKa3aH HAJIOTOBBI HOMEp, CEPHIO M HOMEP BBIJIAHHOTO JIUILY
macriopra, MeECTO TPOKHMBaHHUSA, OJHAKO HE yKa3aHO, 4YTO OOIIECTBO
YIOJHOMOYHBACT ATO JIUIIO KaK aJBOKaTa MPEICTaBIIATh MHTEPECHl 3asSBUTENS Ha
OCHOBAHHWH JIOTOBOpA O MPEJIOCTABICHUH ITPAaBOBOM ITOMOIITH.

3aro B moctaHoBiacHur oT 12.10.2018 roma mo gemy Ne 908/1101/17
Bepxopnbrii Cyn mpuiena K MpOTHBOTIOI0KHOMY BBIBOAY, MOMYEPKHYB, YTO HHU
3akoH PD «O06 agBokatype u aqBokatckoit nesreasHocTiy, Hu [ TIK PO, nu 'K PO
HE YCTaHABJIMBAIOT, YTO B JIOBEPEHHOCTH, BBIJIAHHON Ha UMS (PU3UYECKOTO JIUIIA-
aJIBOKaTa, 00s13aTeIbHO YKa3bIBA€TCS O TOM, YTO TAaKOW MPEJCTaBUTENb SBISACTCS
uMeHHO anBokaToM. [Ipu stom Cyn oOpaTwin BHHMaHHE, YTO B JJAHHOM acCIEKTe
BaKHO, YTOOBI JIMIIO, OCYIICCTBIISIONICE MPEICTABUTEIBLCTBO TIO0 JOBEPEHHOCTH,
uMella CTaTyc ajBOoKaTa W TIOJNyYWJia CBHUACTEIBCTBO O TIpaBe HaA 3aHSATHE

aJIBOKATCKON JIE€ATEIbHOCTBIO. I[OBGpCHHOCTB OonpCaAcIsICT TOJBKO ITOJIHOMOYHA
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aZBOKAaTa, IPeAeIIbl PEIOCTABICHHBIX PEICTABUTENIO IIPAB U IEPEUYEHD IEUCTBUN,
KOTOpPbIE OH MOKET COBEpUIaTh ISl BBINOJHEHUs MopydyeHus. O4YeBUAHO, YTO
TpeOoBaHUs 00 0053aTeNbHOM yKa3aHUU B JIOBEPEHHOCTH CBEJIEHUH O TOM, YTO
IIPEACTABUTEND SIBISACTCS AJBOKATOM, a TAKKE IO 3aKIIOYECHHUIO MEXKIYy HUM U
JIOBEPUTEIIEM JOTOBOPA O NPEIOCTABICHUHU IPABOBOW ITOMOILH, HE COIJIAcyeTcs ¢
JEHCTBYIOIIUM 3aKOHOIATEIbCTBOM.

Bo-nepBbIX, HU OJMH 3aKOHOJATENIbHBIM WM MHOM HOPMAaTHBHO-IIPABOBOU
aKT HE YCTAHABJIMBAET TPEOOBAaHUS OTHOCUTEJIBHO YKa3aHHs B JOBEPEHHOCTH,
BBIJJAaHHOM aJIBOKATy, YTO TaKOM IIPEACTABUTEND SBISIETCS aaBoKaToM. K Tomy ke
3aKOH HE€ COJEPKUT TpeOOBaHUSA OTHOCUTEIBHO YKa3aHHWS B JOBEPEHHOCTH
JI0r0BOpa, Ha OCHOBAaHUM KOTOPOI'O OHA BbIJIaHA.

Bo-BTOpBIX, MpoLECCyalIbHBIN 3aKOH YCTAHABIMBAET TPEOOBAaHUS O HAJTUYHH
y IPEACTAaBUTENIA CTATyCa a{BOKATa, a HE €ro YKa3aHus B JOBEPECHHOCTHU.

Wrak, pemaromum Ui cyga A0HKHO ObITh (DaKT HAIMYMS y MPEACTABUTEIS,
OCYILECTBISIET IIPEACTABUTEIILCTBO B CyJe, craryca anBokara. [Ipm stom
HEyKa3aHUsl TakoW MH(OpMalMKU B JOBEPEHHOCTHU HE JIMIIAET YIOJIHOMOYEHHOTO
npeacraBuTens 3Toro craryca. [loaromy ¢ yuerom tpedoBanuii Koncruryuuu PO
(OTHOCHUTEIBHO BO3MOXHOCTH CyJa JeHCTBOBaTh HAa OCHOBaHUM, B Mpeaenax
MOJIHOMOYMM W CHOCOOOM, KOTOpbIe mMpeaycMoTpeHbl 3akoHoM) W 'K PO
(OTHOCUTENBHO MPE3YMIILIMK MTPABOMEPHOCTH CIIEIKH), CYJ HE UMEET OCHOBAHMM
JUISl Hey4eTa YKa3aHHBIX JTOBEPEHHOCTEM.

He meHnee pacnipocTpaHeHHBIMM OCHOBAHUSAMMU 711 BO3BPALLEHUS 3asIBJICHUN
U 5KaJi00, MOAMMCAHHBIX aJBOKATOM, SBJISIETCSI OTCYTCTBUE B MPEJICTABIEHHOM UM
opIepe «00sA3aTeNbHBIX» PEKBU3UTOB. [lelicTBuTeIbHO, coryacHo 1. 4 [lomoxxeHus
OpIep Ha MpPEAOCTaBJICHHWE NPaBOBOM MOMOIIM M TOPSOOK BEICHUS peecTpa
OpAEPOB, OpIIEp OJDKEH COAECpPKAaTh 00513aTENbHBIEC PEKBU3UTHI, IPETyCMOTPEHHBIE
HacTosiuM IlonoxenneM. OHAKO, KaK MOKa3bIBAET MPAKTUKA, HEPEIKHU CIydau
BO3BpATA 3asIBICHUN U 5KaJI00 M3-3a OTCYTCTBUS PEKBU3UTOB, 0053aTEIHLHO HATMUNE
KOTOPBIX B OpAEpEe HE NMPEeAyCMOTpEeHa HU yKaszaHHbIM [losokeHumeM, HM KakuMm

HOPMATHUBHO-TIPAaBOBBIM akTOM. B wactHocTn, mo geny Ne 826/14291/18
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Bepxosubiii Cyq mpullien K BbIBOAY, YTO aJBOKAT HE MMeEJ MpaBa MOJAMUCHIBATH
KAaCCallMOHHYIO >KaJlo0y W BEpHYJ ee Ha ocHoBanuu m. 1 4. 5 cT.332 KAC,
MOCKOJIbKY Ha 000pOTe KOMUHU OpJiepa He ObLJIO YKa3aHO O HAJWYUH / OTCYTCTBHUH
OTPaHWYCHHUN NPABOMOYHN A/IBOKATA.

B nmemax Ne 815/1479/18 Ne 819/1847/17 Bepxorubiii Cyn BepHYI
KaCCAIMOHHYIO 5KaJl00y U3-3a OTCYTCTBUS B JAHHOM OpJiepe UHPOpMaIlUK O HOMEpe
yIOCTOBEPEHUS aBOKATa, KEM M KOT/1a OHO OBLIO BBIIAHO. B TO ke BpeMs HU OJTMH
HOPMATHUBHO-IIPABOBOM aKT HE BO3JaraeT Ha aJBoKaTa 00s3aHHOCTh yKa3blBaTh Ha
obopote opnepa (ero komuu) uUHPOpMaNKMIO OO0 OTCYTCTBHM OTIPaHHYCHUI
npaBomouni  aaBokata. B coorBerctBum ¢ KAC, [ITIK, nomHomouni
MPEACTABUTENS] HA COBEPILICHHUE OMNPEACIICHHOIO MPOLECCYabHOIO JEUCTBUS
JIOJDKHBL OBITh OTOBOPEHBI B BBIIAHHOW €My JIOBEPEHHOCTH WU opzepe. U3
COZIEpKaHMsI TPUBEACHHBIX MPABOBBIX HOPM YETKO BHJIHO, YTO 3aKOHOAATEIb
0Os3bIBAaCT YKa3blBaTh O HAJUYMM OrPAHMYCHUM IIOJHOMOYHMH, a He 00 ux
OTCYTCTBUH.

Wrak, anBokaT He 00si3aH yKa3bIBaTh Ha 000poTe Opaepa 00 OTCYTCTBUU
OTPAHUYEHUN €ro MPABOMOYMM KaK NPEACTAaBUTENA. Takke HENb3sl MPU3HATH
000CHOBaHHOM OTKa3 B MPUHSATHUHU KATOOBI MO OCHOBAaHUSIM OTCYTCTBHSI B OpJiepe
uH(pOpMAaIUU 0 HOMEpPE yJIOCTOBEPEHMSI aIBOKATA U JIaTy €r0 BbIJIaYH, MOCKOJIbKY
OOJIBIIIMHCTBO YJOCTOBEPEHUN aJIBOKaTOB, BbIJaHHBIX 10 23.04.2016 roma He
coneprkat Takor nHopmanmu. CormacHo 1. 8.1 pemenue Copeta aiBokaToB PO ot
23.04.2016 romga Nell9, Takue ynoCTOBEPEHHSI CUMTAIOTCA JCUCTBYIOIIUMH U HE
nojyiexkar oomeHy wid 3ameHe. Ocoboe yAWBJICHUE BBI3BIBACT TMO3UITUS
Bepxosnoro Cyna, u3noxxeHHasi B moctaHoBjieHuu ot 26.11.2018 rona o gemy No
820/1400/18. B stom aene Cya OTMETHII €Ille OAHO OCHOBaHHWE JJI HEMPUHSTHS
KaCCaIlMOHHOM KaJ00kl - yKa3aHUe B OpJIepe OpraHOM, B KOTOPOM MIPEIOCTABIISCTCS
npaBoBas nomollb «KaccallmoHHOrO aJIMUHUCTPATUBHOIO CyJla B COCTaBe
Bepxosnoro Cynaa», Torna kak JIoroBop He COIEPKUT YKa3aHHOTO (DOPMYITUPOBKH,
a TIPEIOCTABIISIET MPABO MPEICTABIIATh HHTEPECHI UCTIIA «BO BCEX 0€3 UCKITFOYCHUS

cynax oOimen ropucaukiumy. To ecTb BepXxoBHBIN cya (pakTHUECKH CTAaBUT IO/
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COMHEHHE MPUHAMIEKHOCTh KaccallmoHHOro aAMUHUCTPATUBHOTO Cy/1a B COCTaBE
BepxoBHOro cyma B cucreme cyaoB, 4ro npotuBopeunT Konctutynmuum PO.
HewnszBecTHO, KaKuMH HOpPMaMH PYKOBOACTBOBAJICS «HOBBI» BepxoBHbil Cyn,
00OCHOBBIBas CBOE pEIIEHUE, a TaKKe HEMOHATHO, MOYEMY CYIbH BBICIICH
CyleOHOM HMHCTAHIIMM TIOCJ€ YCHEIIHOIO MPOXOXKACHHUS KBAIU(PUKAIMOHHOTO
OLIEHKH MPUBOJAT CJIEAYIOIINE MOTHBBI CBOMX pemeHuid. OMHaKO OYEBHIHO, YTO
OTKa3 B MIPUHSATHUH JKaJIOOBI TIO CIISAYIOIUM OCHOBaHUSAM He OyAeT crmocoOCTBOBATH
MOBBIIICHUIO YPOBHS JIOBEpHUsl HaceleHUsl K cyneOHoil Biactu. HeogHo3HayHO B
CylieOHOM MpaKTUKE peIlIaeTcsi BOMPOC O TOM, 00s3aH aJBOKAaT MPEIOCTaBIISIThH
OpUTHHAN OpJiepa OJHOBPEMEHHO C IMPEACTABICHHEM B CyJl MpOlEecCyalbHBIX
JIOKYMEHTOB (3asiBJICHUH, 5kasio0 U T.1.).

Hanpuwmep, B mocranoBnennu ot 21.11.2018 roma mo gemy Ne317/343/17
Bepxonsiit Cy ykasal, 4To MpoliecCyaabHbIi 3aKOH HE TPeOyeT MpeI0CTaBICHUS
OpUTHHAaJa opJiepa K MaTepuasiaM Jena. 3aTo B nocraHoBjeHuu ot 27.11.2018 rona
no ey Ne 826/357/17 Bepxoublii Cya npumien K MpoTHBOIIOIOKHOMY BBIBOTY,
OTMETUB, UTO a/IBOKAT KaK MPEICTaBUTENb JJIsl IOJITBEPKICHHS CBOMX TOJITHOMOYUI
y4acTHHUKA JieJia IOJDKEH MPEeI0CTaBUTh OpJiep, TO €CTh OPUTHHAIIBHBINA JOKYMEHT
YCTaHOBJICHHOW 3aKOHOJIaTEIHCTBOM (OPMBI U copepxkanusi. Jlpyrue gopMbl 3TOro
JOKyMEHTa (KOMHH OpJepa, B YACTHOCTH, 3aBEPEHHbIC aJBOKATOM) HE 3aMEHSIOT
00SI3aHHOCTH TMPEIOCTABIIATh OpJeP KaK OCHOBHOM BHJ JIOKYMEHTa, MEPBBIA U
€IMHCTBEHHBIN ero 3k3eMIuisip. CuuTaem, 4TO IMOCJIECAHUN MPABOBOW IMOJXOJ HE
JIOJDKEH TTPUMEHSITBCS B MPAKTUYECKON JIESITEIBHOCTH, TTOCKOJIBKY MPOTHUBOPEUUT
Hopmam ['TIK, corimacHo KOTOpomy B CyJ1 MOTYT MOJIaBaThCS KaK OPUTHHAIIBI OpJiepa
WU JOBEPEHHOCTH, TaK MU HUX KOIHH, 3aBEPEHHBbIE B YCTAHOBJIEHHOM 3aKOHOM
nopsiake. [Ipu 3ToM B ciaydae Haau4yus COMHEHUM OTHOCUTEIBLHO COOTBETCTBUS
TaKOW KOMUU OPUTHHAJIA TIOCIICHUN MOXKET ObITh BOCTPEOOBAH B YCTAHOBJICHHOM
3aKOHOM TOPSIZIKE.

Henb3s He 3aTpoHyTh pakTUKy EBpOIecKoro cyaa no rnpasam 4ejI0BeKa 1o
JIOCTYNy B CYJl, KOTOPBIM JTOJKEH MPUMEHSTHCA CyJaMU KaK MCTOYHHUK MpaBa B

COOTBETCTBHHU C TPEOOBAHUSIMU JIEUCTBYIOIIETO 3aKoHO1aTenbcTBa PO, Hanpumep,
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B pemieHuAx 1o aenam «Mymra npotuB Ykpausneb», «lleperska u lllepemernen
poTUB YKpauHb», «AmmHraad npotuB CoenuaerHoro KoposeBcTBay u apyrue.
ECITY HeomHOKpaTHO MOIYEPKUBAJ, YTO MPaBO Ha CyJ, OJHUM M3 AacleKTOB
KOTOPOTO SIBJISIETCSl TMPABO JOCTyNa B CyJH, HE CUMTAETCS aOCONIOTHBIM M MOKET
MO/JIeKATh PA3PEIICHHBIM MO COJEPKAHUIO OTrpaHUYEeHHEM (B YaCTHOCTH, 00
YCIIOBUSIX TIPUEMIIEMOCTH Kaji00).

Takue orpanndeHusI HE MOTYT MeIIaTh CYTH MpaBa AOCTyNa B CyJ, TODKHBI
UMETh  JITUTUMHYIO  1IeJlb, a Takke JOoJDKHA  ObITh  000CHOBaHa
MIPOTIOPIIMOHAIEHOCTE MEXIYy TPUMCHCHHBIMH CPEACTBAMH M ITOCTaBIICHHOMN
LEeJbl0. 3aTO W3 BBINICNPUBEACHHBIX onpenaencHuii  BepxoBnoro Cyaa o
BO3BpAIllEHUU >Kajo0 (ocTaBieHHe uX 0€3 JABMKEHUS) HEMOHSTHO, HMEIOT
JETUTUMHYIO 1I€7b YCTAHOBJIGHHBIE CY/JOM OTPaHUYCHHs IO MPEACTABICHUIO
aJIBOKATOM KONHUH €ro yJAOCTOBEPEHUS WM CBUJETEIHCTBA O MpaBe HAa 3aHITHE
aJIBOKATCKOM JIESITENIbHOCTBIO, MOCKOJIBKY MPECTABICHUE ITUX JOKYMEHTOB IS
MIOATBEPIKIACHUS TIOJTHOMOYUH HE TIPEIyCMaTPUBACTCS TPOIECCYyATbHBIM 3aKOHOM,
a akTyasjbHas HHGOpPMAIIHs B OTHOIIIEHUH aJIBOKATA COJIEPKUTCS B OOIIEOCTYITHOM
EnunoMm peectpe anBokaTtoB P®. Takxe npencrapiisgeTcss 000CHOBAaHHOM OTKa3 cyia
BBICIIICH MHCTAHIIMM B JIOCTYIIE€ K MPABOCYAMIO MO TEM OCHOBAHMSIM, YTO JIOTOBOP
OBLJT 3aKJTFOYEH 3a TOJI JI0 TI0J1a4 | KaJlo0bl, a B IOBEPEHHOCTH OTCYTCTBYET yKa3aHUE
Ha HAJIM4YWE y TPEICTaBUTENs cTaTyca aJBokara. beccmopHo, agBokaT He TepseT
TAKOro CTaTyca HM3-3a OTCYTCTBHUSI yKa3aHUs 00 ITOM CTaTyce B JOBEPEHHOCTH,
oopMIIEHHOW B COOTBETCTBHH C YCTAaHOBJICHHBIMU 3aKOHOM TpPEOOBAHHSIMH €€
dbopmbl U conepkanus. MTak, O9eBHIHO, YTO BBIBOJBI O BO3BpAIIEHUHU Kajao0 W3
BBHITIICTIPUBEICHHBIX OCHOBAHUMW SIBIISIOTCS HAJIYMaHHBIMU M TMPOTHUBOPEUAITUMU
NPUHITUIY MPaKTHYECKOro U 3((HEKTUBHOTO NpuMeHeHUsT KOHBEHIIMM O 3aIuTe
npaB YejoBeKa U OCHOBHBIX ¢cB0OO [17].

Takum oOpa3zoMm, HecMmoTpsi Ha 3amanue BepxoBHoro Cynma oOecreumBaTh
MIOCTOSIHCTBO M €IMHCTBO CYACOHON MPaKTHUKH, TMOKa CYyJ BBICIICH WHCTaHITUH
dbopMHpYET TPOTHBOPEUYUBHIC TMPABOBBIC MO3UIIMA OTHOCUTEIBHO OIPEACICHUS

nepeunsa JOKYMCHTOB A IOATBCPIKIACHUA IIOJTHOMOYMH aJIBOKaTa KakK
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MpeACTaBUTENS M TPEOOBAHUI K 3TUM IOKyMeHTaM. Hanmu4are yka3aHHBIX TPaBOBBIX
MOAXOJOB MOKET TMPUBECTH HE TOJBKO K TPYJHOCTSAM B MPUMEHEHUU
COOTBETCTBYIOIIMX MPABOBBIX HOPM CyJaMH HU3IIAX HWHCTAaHUMWA, HO U K
HapYLIEHUIO MPaBa JOCTYIA B CY/.

Opranbl agBOKATyphl OCYHIECTBISIOT B3aUMOJIEUCTBUE C CyACOHBIMU H
HOTapUaJIbHBIMU OpPraHaMU Yepe3 MHCTUTYT MPEICTaBUTENbCTBA. Tak, aJBOKar
MPEACTABIIET MHTEPEChl M OCYIIECTBISICT 3allUTy TMpaB (QU3WYECKUx U
IOPUANYECKUX JIMIl, COCTaBysieT mnpaBoBble JOKyMeHTHl. Crtathsi 48 I'TIK PO®
IpeaycMaTpuBaeT BO3MOYKHOCTh BECTU CBOU Jiea B CyJle Yepe3 MPEICTABUTEINECH.
[Ipn B3aWMOAEUCTBUM C HOTapUAJbHBIMU OpraHaMH aJBOKAT TaKXe MOXKET
MPEACTABIIATh HHTEPECHI CBOETO KIIMEHTA.

ITo mpaBunam ct. 53 I'TIK P® npaBo anBokara Ha BBICTYIUICHHE B CyJIE€ B
KaueCTBE MPEICTABUTENS YAOCTOBEPSIETCS OPAEPOM, BEIAAHHBIM COOTBETCTBYIOIUM
aJIBOKaTCKUM oOpazoBanueM. OHAKO 11 IPUOOPETEHUSI OT/IETbHBIX MOJTHOMOYHH,
ykazaHHbIX B cT. 54 ['TIK P® (moamnucanue MCKOBOTO 3asiBJICHUS, 3aKIIOUEHUE
MHUPOBOTO COTJIAIIIEHUSI, 00XKaTOBaHKE CyIeOHOTO TOCTAHOBIICHHUS U JIP.), aIBOKATY
HEOOXOJIMMO HMETh HOTapHaJIbHO YJIOCTOBEPEHHYIO JOBEPEHHOCTh C MPSMBIM
YKa3aHHEM B HEW Ha HAIMYME TAKUX IPaB.

B Hacrosmmii MOMEHT MNpOLECCYyAIbHbIM CTATyC aJBOKaTa B KayeCcTBE
y4aCTHHUKA B TPa)XXJAaHCKOM IIpoIleCCE MMEET HEOmpeaesIeHHBbIM Xapaktep. Tak,
OTCYTCTBYET JIETAaJbHOE OIPEJIECIICHUE MPEICTaBUTEIbCTBA, YTO BBI3bIBACT
HEOMpPEACICHHOCTh U MOPOKIAET PsiJl BOIMPOCOB U CIIOPOB B ONIPEACIICHUH MOHSITHS.
dakTUYeCKU B HETr0 BKIIOYAIOTCS TMPEACTABUTEIBCTBO B (opMe oOKazaHus
KBTM(PUITUPOBAHHON IOPUAMYECKON MOMOIINM aJBOKATaMU U MPEICTABUTEIHLCTBO
Ha Henpo(ecCHOHATbHON OCHOBE.

OtaenbHOTO  BHMMAHHS  3aCilIy)XHMBaeT  mpoljemMa  OMpeaesiCHUs
MPOIIeCCYaTbHBIX TIPaB M 00S3aHHOCTEH a/IBOKaTa KaK MPEJICTABUTENS B CY/I€ U €TO
MecTa B KQUeCTBE YYaCTHHMKA IpaKJaHCKOro mpoiiecca. B HopMax rpakIaHCKOTO
IPOLIECCYATbHOIO 3aKOHOJATEIbCTBA 3TOT BOINPOC HE YPETrYJIUMPOBAaH, CpeIu

YUCHBIX HET CAWHOI'O0O MHCHHA OTHOCUTCIBHO IMPOHCCCYAJIbHOI0 II0JIOXKCHUSA
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aZBOKaTa B TpaxkgaHckoMm mpouecce. OAHM aBTOPbI OTHOCSAT €ro K JIMIam,
YYaCTBYIOIIUM B JIeJie, IPYTUe CUUTAIOT, YTO aIBOKAT - 3TO JIUII0, COACHCTRYIOIIEE
npaBocyauio [25, c.164].

Tak, psj nMpaBoBEOB MOJIAralOT, YTO MPEACTABUTENb JIUIIb OCYIIECTBIISET
npolieccyanbHble MpaBa U 00S3aHHOCTH MPEJCTABISIEMOTO JIMIA, HE UMEsI CBOUX
COOCTBEHHBIX MPOIIECCYaTbHBIX MPaB U O0S3aHHOCTEW, W MpeAHA3HAYEH B IEJSIX
3aMEHbl OTCYTCTBYIOIIETO JiMila B mpoiiecce. Cienyer He COrjacUThbCsl C TaKou
MO3UIIMEN, TIOCKOJIBKY NPEACTABUTENIb HE BCErJa BBICTYHNAaeT OT HMEHU
MPECTABIIEMOro, a CIe0BaTeIbHO, UMEET U CaMOCTOATENIbHbIE CYOhEKTHUBHbBIC
npolleccyalibHble TpaBa (HampuMeEp, BIOpPABE BbIpAKaTh CBOE MHEHHUE CYIy IO
BOIMPOCaM ITPUMEHEHHMS IpaBa 0T CBOero UMeHH) [2, ¢. 77]. Bonee Toro, Ha mpakTHKe
4acTO BCTPEUAIOTCS Cydad, KOTJla CTOPOHA U MPEACTABUTEIIb BBICTYMAIOT B CY/IE
COBMECTHO (KOJIMYECTBO MPUBJICKAEMBIX MPEJCTABUTEIICH HE OTPAHUYCHO 3aKOHOM
BOBCE), i€ MPEACTABUTENIb BBICTYNAET B POJIM JIMIIA, TMPUBJIEKAEMOTO C IIEJIbIO
Pa3bSICHEHUS FOPUANYECKUX BOMPOCOB U OKa3aHUS KBAUTU(PUIIMPOBAHHON TOMOIITH.

CymectByer W HHasi TOYKA 3pPEHHS, COTVIACHO KOTOPOW aJBOKAT Kak
Cy1eOHBIN MPECTABUTENb JIOJHKEH ObITh OTHECEH K TPYIIe JIUI], YJ4aCTBYIOIIUX B
nene. Takas Touka 3peHUs MpeacTaBisgeTcss Hanbosaee obocHoBanHOM. Mcxoas us
Hee MPEe/ICTaBUTENIb UMEET COOCTBEHHBIE MPOIIECCYaIbHbIC MPaBa U 00sI3aHHOCTH.

Crout yrnoMsiHyTh, 4TO 3aKOHOJIATEIIb HE PACKPHIBAET MOHSITHUS U MPU3HAKOB
JIUII, YYaCcTBYIOIIUX B JIEJe, Cpa3y MEPEUUucisis KPyr cyObeKTOB, OTHOCSIIMXCSA K
JJAaHHOW KaTeropuu. Psij mpaBOBEIOB YETKO OIpesesseT ajBokaTa Kak JHIO,
ydacTBytomiee B jene. CieaoBaTelbHO, aBOKAT MOXKET ObIThb OTHECEH K TpYIIe
JIUII, YY4aCTBYIOIIUX B JieJie, M0 CIECAYIOIINM MPUYMHAM: aJJBOKAT KaK MPOKYpOp U
JU10, oOpalaroiieecss B CyJ 3a 3alllUTON IpaB, CBOOOJ M 3aKOHHBIX MHTEPECOB
JIpYTUX JHI, UMEET IOPUANYECKYI0 MPOLECCYaIbHYI0 3aMHTEPECOBAHHOCTH B
MCXOJIE JIeJia ¥ BBICTYMAET OT CBOETO MMEHU B MHTEPECaxX NMPEACTaBIsIEMOro JIMla, a
TaKXe UMEET MPABO COBEPIIAThH OINpEIeSICHHbIE 3aKOHOM JEHCTBUS, BIMSIONINE Ha

Pa3BUTHUC U IBUKCHUC I'PAKITAHCKOTI'O CYJOIIPONU3BOJICTBA.
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Hakonen, anBokar B TpaXAaHCKOM MPOLECCE CTAHOBUTCA AKTUBHBIM
YYaCTHHKOM JieJla, OOeCredYMBalomuM ycTaHoBieHHOe CT. 48 Konctutynun
Poccmiickoit  ®emeparun  [18]  wucmonHeHne  mpaBa Ha  IOJIyYEHHE
KBaJIM(DUIIUPOBAHHON IOPUINYECKON TTOMOIIIH.

Hcxons u3 BBINIEU3IOKEHHOTO MOJarai, 4To HE0OXOJMMO 3aKperuTh 3a
aJIBOKaTOM B CHJIy €ro CHelu(pUYECKON poiM B TPaXAAaHCKOM IPOLIECCE CTaTyC
JUIA, YYacTBYIOIIETO B J€le, TEM CaMbIM HAJCIUB IPOLECCYaJIbHBIMU
MOJTHOMOYHUSIMH, yKa3aHHbIMU B cT. 35 ['TIK P®. B nienom 310 o6ecneunsio 61 6osiee
a3 PexkTUBHOE B3aMMOJICUCTBUE aJBOKATa C CyJI€OHBIMU OpraHaMHu U PEIIMIO Obl
P CYIIECTBYIOIIUX MPOOJIEM U CIIOPHBIX BOIPOCOB.

Takum oOpazom, peACcTaBIsETCS HEOOXOIUMBIM 3aKOHOIATEIBLHO 3aKPETHUTh
IIPOILIECCYANIBHBIM CTAaTyC aJBOKaTa B KAa4yeCTBE JIMIA, YYACTBYIOWIETO B JEiE, U
BHeCTHU cieayromue usmenenus B ct. 34 ['TIK PO.

BriBoa: Takum oOpa3om, y HOTapuaTa, Cy/la M aJlBOKaTyphl CYIIECTBYIOT
MHOXECTBO (OpM B3aMMOJCUCTBUS W B3auMHOro KoHTposs. IlocpencTtBom
JesATeTbHOCTH HOTapuarta moBbimaeTcs 3hdextuBHOCTh npaBocyaus. CyneOHbie
Opra"bl OCYHIECTBIISIFOT KOHTPOJb KAaK 32 HOTApHAJIbHBIMU OpraHaMH, TaK W 3a
opraHamu aaBokaTypbl. OcHOBHasi opMa B3aUMOCHCTBUSI OPTaHOB aJIBOKATYPHI C
CYZIOM U HOTapHaTOM pealli3yeTcs Yyepe3 MHCTUTYT MpeacTaBuTeNbcTBa [39, ¢.18].
Kpome Toro, anBokar mMeeT NMpaBOBBIE CPEACTBA KOHTPOJS U pEarupoBaHUs Ha
BO3HMKAIOIIME TIPABOHAPYIIICHUSI CO CTOPOHBI CYyICOHBIX M HOTAPUATBHBIX OPTaHOB.

BwMecTe ¢ Tem npornieccyalibHbIN CTaTyC aBOKaTa KaK MPEJACTABUTENS B CyJE
B paMKax TpaXAaHCKOTO CYIONPOU3BOACTBO B HACTOSIIUM MOMEHT HE
yperynupoBas. [lonarato, B 1ensx noBsimeHus 3PGEeKTUBHOCTH B3aUMOCHCTBUS
CyleOHBIX OpraHoB U  aJIBOKaTypbl CIEAyeT 3aKOHOAATEIbHO 3aKpENHUTh
MpOIIECCyaNIbHBIN CTAaTyC aJIBOKaTa B KAa4yeCTBE JIMIA, YYAaCTBYIOIIEro B Jielie, U
BHECTH cienyroniue ndmeHenus B cr. 34 I'TIK P®: «JIumjamu, y4acTBYOIIMMH B
niene, IBIISII0TCS CTOPOHBI, TPETHH JIULA, TPOKYPOP, aABOKAT, UL, 00pallalouecs
B CyJ 3a 3allMTON TMpaB, CBOOOM M 3aKOHHBIX HMHTEPECOB APYTHX JIUIl WU

BCTyIlawomue B IIpoHecC B HOCIAX Jda4d 3aKIIOYCHHUSA 110 OCHOBAHHAM,
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npenycMoTpeHHbIM cT. 4, 46, 47 nactosuero Kopaekca, 3asgBuUTeNH U Opyrue
3aMHTEPECOBAHHBIE JIMLIA IO JIeJIaM 0COO0ro MPOU3BOJICTBAY.

[IpencraButens AaHHOM NpodecCuM 3aHUMaeT 0co00€ IOJIOKEHHE B
Ipolecce TPaXkIaAHCKOTo CyA0npon3BoAcTBa. C OJAHON CTOPOHBI OH BBICTYHAET B
UHTEpECaXx CBOETO JOBEPUTENsE M OCYIIECTBISET JEHCTBUS CYyOBEKTUBHOTO
xapakrepa. C 1pyroil CTOpPOHbI, HA HEM JIEKHUT OTBETCTBEHHOCTh 110 COOJIIOJICHUIO
IIPaBOBBIX HOPM YYaCTHHUKAaMHU MPOLECCA, U 3TO B CBOK O4Yepeab 00YCIaBIMBAET
OOBEKTUBHOCTD €r0 MOCTYIIKOB.

B coBpeMeHHOM OOHIECTBE CKJIAABIBAECTCS TEHIACHUUA JUHAMUYHOTO
W3MEHEHHST HOPM IIpaBa, KOTOPBIE ITOCTOSSHHO W3MEHSIOTCS, YCIOXKHSIOTCS U
JIOTIOJIHSIOTCSI HOBBIMU NpaBuiamu. i UL, HE UMEIOIIUX [NIyOOKUX 3HaHWM B
paBOBOM cdepe, MOMOIIb KBAIM(DHUIMPOBAHHBIX CIEHHAIMCTOB, KOTOpPbIE
3aIMAIIAI0T MX HHTEPECHl B TIPAXKIAHCKOM CYJE€, SIBISETCA BaXKHBIM aCIEKTOM
rapaHTHU WX MPasB.

Ha cerognsmmuii neHp npodeccus agBokara MoJydaeT Bce OOJbIIYIO
HOIMYJISIPHOCTh B COBPEMEHHOM OOILECTBE, YTO TMOATBEPKAAET €€ 3HAYUMOCTb.
HaGmrogaeTcss poct cmpoca Ha OKa3aHUE IOPUIMYECKHX YyCIyr B cdepe
aZBOKATCKOI'0 IIPEACTABUTENLCTBA. [[eATEeNbHOCTh agBOKaTa MMEET COLUAIBHO-
MPaBOBYIO HAINpaBlIeHHOCTh. Ee OcHOBHOU (yHKIMEH sBisieTcsi obecrneueHue u
COXpaHEHUE TMPABOBOIO PETyJIHpPOBaHUA B OOIIECTBE, CO3AaHHE aTMOC(hepsl
paBHONPABUS U JOMUHHUPOBAaHUS IPABOBBIX HOPM. AJIBOKAThI IPU3BAHbI 3AIIMILIATH
IIPaBa ¥ UHTEPECHI IpaXkaaH, OPraHu3alui U yupexaeHuil. CieyeT OTMETUTh, UTO
OIHOW M3 3aJa4 aJBOKATCKOW JESITEIbHOCTH SABJISETCA OCYLIECTBICHUE KOHTPOJIS
COONIOIGHUS HOPM  3aKOHAa (PU3MYECKUMH U  IOPUIMYECKUMH  JIMLAMH,
MPEACTABUTEISIMA ~ OPraHOB  BJIACTH,  PA3JIMYHBIMUA  YUYPEXKIACHUAMH U

OpraHu3alnusIMH, a TAKKC MYHUIIUITIAJIBHBIMH OpTraHaMU.
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3akJIroueHue

[IpaBoBOi1 cTaryc ajBokKaTa B TPaXTAHCKOM MPOLECCE 3aKpeIUIEH
IOPUIMYECKU B PANE 3aKOHOAATENBHBIX M KOPIIOPATUBHBIX aKTOB. /[aHHBIE aKTbI
JAIOT TPEACTABICHUE O MPABOBBIX CPEACTBAX U HPABCTBEHHBIX OTPAaHUYEHUAX
aZBOKATCKOM JIEATEIIbBHOCTH MO NPEACTABUTENIBCTBY M 3alllUTE JOBEPUTEIIEH.
CopepxarenpHasi ~ XapakTEpUCTHMKa  cTaryca  aJBOKaTra  MpOSBISETCA B
COBOKYITHOCTU €ro mpaB U oOs3aHHOCTe. Kpyr mpaB u 00si3aHHOCTEH ajBoKaTa
3aBUCHT OT BOJIM U IIPOLIECCYATBHOTO MOJIOKEHHUS IPEICTABIAEMON CTOPOHBI.

Msbl cunTaeM, 4TO ACHUCTBUTEIBHO Ha3pesl YK€ JABHO OCTPBIA BOMPOC O
pedOopMUPOBAHUM JAHHBIX HOPMATUBHBIX IOJIOKEHUH, ONPEIENSIONIUX CTaTycC
aZaBoOKara.

B 4yacTHOCTH BO3MOYKHO JIETAJILHOI'O ONIPEAEIICHUS Kpyra ClIELIUAJIbHBIX IIPaB
U 00513aHHOCTEN ajBOKaTa.

Tak>xe aBTOpYy IpeACTaBISIETCS BO3MOKHBIM BBeZieHue B @3 00 agBoKaType
JeTajdbHOrO  OMNpEAENCHUS «KBATU(PUIUPOBAHHON IOPUAMYECKON  MOMOLIN.
KBanuduuupoBanHas ropuanyeckas MOMOLIb - 3TO IOMOIIb OKa3blBaeMas
KOMIIETEHTHBIMHU CIIELUAIMCTAMHU, YIIOJJTHOMOYEHHBIMU B COOTBETCTBUHU C 3aKOHHOM
Ha €€ OCYILECTBIICHHUE.

ABTOp TpemyiaraeT 3aKOHOJATENbHO YCTAHOBUTH TOYHBIE Pa3MEpPBI
BO3HATpaXKJICHUM aJBOKAaTaM, B CJy4yae OKaszaHHs OeCIJIaTHOM IOpUINYECKON
ITOMOIIM ISl 3asIBUTENIS U B CIIydasix, KOrAa aJBOKaT AEHUCTBYET MO HA3HAYCHHUIO, a
TaKX€ BBECTHU €KErOJTHOCTh TAKUX BO3HATPAKICHUM.

B cBsi3u ¢ BbIIE U3TT0KEHHBIM, ITOBO/IS OOIINIT UTOT TIPOJICTaHHONW PabOThI
MOYHO CJHI€JIaTh BBIBOJ O TOM, YTO Ha CETOJHSIIHUNA MOMEHT TOCYHapCTBO HE B
IIOJIHOW Mepe peann3yeT KOHCTUTYHIMOHHBIE ITpaBa Ha TOCYJAapCTBEHHYIO 3AILUTY
IpaB U CBOOO U Ha NOJyYEHUE KBATU(PUIIMPOBAHHON IOPUANYECKOM ITOMOIIIH.

Ansokarype B Poccuiickoii (Qenepanuu, HECMOTpS Ha MPUHATYIO
rocynapctBeHHyto mnporpammy «tOctunms» [30], Henb3ss B JaHHBIA MOMEHT

yCTAHABIMBATh  MOHOIOJMIO  HA  OCYHIECTBICHHE  KBaIU(HUIMPOBAHHOM
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IOPUANYECKON ToMoly. Peanu3anus 1aHHOM MporpaMMbl BO3MOKHA TOJIBKO MOCIIE
YCTPAaHEHHs] BHYTPEHHHMX IPOTHUBOPEYMH B HMHCTUTYTE IMpPEIACTABUTEIbCTBA U
aJIBOKATyphl, a TAKKE JIETATbHON MpopadOTKe 3aKOHOIaTEIbHOM 0as3bl.

Cornacio cratbm 50 T'K P® cyn Ha3HauaeT ajgBokKata B KadecCTBE
MPEACTABUTENSL B CIIydyae OTCYTCTBUS MPEACTABUTENA Yy OTBETUHMKA, MECTO
KUTEIBCTBA KOTOpOro HemsBecTHO. HecoOmrogeHue naHHOTO TpeOOBaHUS TNpU
pacCMOTpPEHHUH Jiejla  CYJIOM SIBIIIETCS CYLIECTBEHHOE HApPYLIEHUWE HOPM
IPOIIECCYaTbHOTO TIPaBa M CIYXKUT OCHOBaAHHEM IS TiepecMoTpa aena [23, ¢.170].

Cormacno crateu 119 I'TIK P® mnpu Hen3BecTHOCTHM MecTa NpeObIBaHUS
OTBETYMKA CYJ IPHUCTYyNAeT K PACCMOTPEHHIO JENa IOCIE IOCTYIUIEHUS B CYH
CBEJICHMH C MOCIJIETHET0 U3BECTHOIO MECTA JKUTEJILCTBA OTBETUHKA.

Crarpsa 50 I'TIK P® He nmaer mcyepnbIBaIOLIErO NEPEYHS OCHOBAHUM IS
Ha3HA4YeHMsI CyJIOM aJBOKaTa, a COAEPXKHUT OTCBUIKY K JpyruMm (eaepaabHbIM
3akoHaMm. Hanpumep, B cilydasx, rmonaraeT aBTop, IPEIyCMOTPEHHBIX CTaTbeil 26
®3 006 aaBokarype u DeaepaibHbiM 3akoHoM oT 21.11.2011 N 324-®3 «O
OecrutaTHOM rOpHIUYecKoit momorim B Poccuiickoit @eneparmn» [34].

Tak ke B coorBerctBuM C 4.2 cT. 304 I'TIK P® neno o nmpuHyauTenbHOU
TOCIUATAIIM3ALNH TPAXAaHNHA B ICUXUATPUYECKUNA CTAl[MOHAP PACCMaTPUBAETCS C
IIPEACTABUTENIEM TPAXKIAHWHA, B OTHOLIEHMM KOTOPOrO peIlIaeTcss BOIPOC O
npuHyauTensbHoi rocnutanuianuu. ['TIK PO He ycTtanaBnuBaer Gurypsl JaHHOTO
npencrasutend. [loaToMy, ecnu y rpaxkJJaHuHa HET 3aKOHHOTO JIMOO I0TOBOPHOTO
MPECTABUTEINS, CYA HOJDKEH, peanm3ys nosoxkeHue 4. 2 cr. 304 I'TIK PO,
rcnoJib3oBath npasuio cT. S0 I'TIK P® o HazHaueHuu B mporiecce agBokara [22, c.
11].

Ha mnpodeccruonanbHylo AeSTENBHOCTh aJBOKaTa BO3JIOXKEHA OTPOMHAs
OTBETCTBEHHOCTb IO PEaIu3alvu MpaB U 3alIUThl UHTEPECOB rpaxaad. B cBoen
paboTe  aJBOKAT  PYKOBOJCTBYETCSI ~ MHOTOYMCIIEHHBIMHM  HOPMAaTHUBHBIMU
MCTOYHUKAMH, HO OCHOBHBIMU U3 HUX sBisitoTca Koncrturynus PO, I'paxkaaHcko-
npoueccyanbHbli  kogekc U Kogexc mpodeccroHanbHOM S3THKH — aiBOKATa,

npuHATEI  Bceepoccuiickum  cbe3noMm  aaBokatoB 31 mapra 2003 roma. B
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cootBeTcTBUM co cT. 1 Kopmekca mpodeccrnoHanbHON ASTHKU NPEAyCMOTPEHBI
oOsi3aTeNbHBIE  TpaBWJIa TOBEACHHUS TMPU  OCYLIECTBICHHUU  aJBOKATCKOM
JEATEIIBHOCTH, OCHOBAaHHbIE HA HPABCTBEHHBIX KPUTEPUAX M TPATULHIX
aZBOKATYPBI.

B BKP paccMOTpeHbl OTHOIICHHS, BO3HHKAIOIIME MEXIY AaJBOKATOM U
YYaCTHMKaMU TPaXJAaHCKOTO TIpollecca B KauecTBe OOBEKTa MCCIIECOBAHUS.
W3ydeHsl MpaBoOBbIE OCHOBBI YUACTHS aBOKATa HA PA3HBIX CTAAMIX TPAXKIAHCKOTO
poI1iecca.

B npornecce u3ydeHusi MaTepragoB MO TeME ObLIM pacCMOTPEHBI OCHOBHBIE
TpeOOBaHM K JHIAM, OCYLIECTBISIOIIMM aJBOKATCKYIO JAESITENbHOCTh. bpuin
MPOAHAIU3UPOBAHBl OCHOBHBIE HOPMATHBHBIE HMCTOYHHUKH, PETYIUPYIOIIUE
JESITENbHOCTh afBOKaTa sBIstoTCs | paxknanckuii [Iponeccyanbusbiili kojgeke PO u
®enepanbHblif 3ak0H «O0 aBOKATCKOW EATEIBHOCTU U aiBOKaType B Poccum» u
apyrue. Jimg 5di, SKenaromux crath aaBokaramu  DenepaibHbIM  3aKOHOM
IIPEAYCMOTPEHO BBIIIOJIHEHUE CIEAYIONIUX YCIOBUM. BO-NIEPBBIX, INLIO-TIPETEHICHT
Ha CTAaTyC aJIBOKAaTa, JOKHO MMETh BBICLIEE HOpUIMYECKOe 0Opa3zoBaHUE, JTUOO
YYEHYIO CTENEHb MO IOPUANYECKON CHEIUaIbHOCTU. BO-BTOpBIX, KaHAUIAT B
a/IBOKAThI JOJKEH MOJTBEPANUTD CTaXK paOOThI IO IOPUANYECKON CIIEIIMAIbHOCTH HE
MeHee IBYX JIeT, JUOO CTaKUPOBKY B aJIBOKATCKOM OO0bEeIUHEHHH. YUJIEHCTBO
aJIBOKATCKOTO0 OOBEAMHEHUS SIBISETCS 00S3aTENIbHBIM YCIOBHEM JEATEIbHOCTH
3alUTHUKA.

B npouecce nanncanus BKP Bo3Hukanmm TpynHOCTH, Kacaromuecs IMOUcKa
cyleOHOM mpakTuku. B cBOOOHOM AOCTyNE OTCYTCTBYIOT MOJAPOOHBIE CBEACHUS O
MPaBOMPUMECHEHUH JHUCIMIUIMHAPHBIX B3BICKAHWUW, O CYIEOHBIX PEIICHUAX |
pelieHusIX aJABOKAaTCKUX oObenuHeHusx. J[lannas wuHpopManus coOpaHa B
CHeIMaIn3upOBaHHbIX Oa3zax. (s cOopa momHON M JHOCTOBEpHOU HHGOPMAINH
ObUIO OpPraHM30BaHO COTPYJHUYECTBO C mpeacTaBuTensiMu llamaTel aaBOKaToB
Camapckoid o0iacTd, MPEACTaBUTEISIMU MPABOOXPAHUTENbHBIX OpPraHOB U

CyZIe0HOM CHCTEMBI.
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Jlis mpOAyKTUBHON OpraHu3alil CBOEW paboThl aJABOKATy HEOOXOIHMMO
¢dbopMupoBaHKE MTPABOBON MO3UIIMHU, KOTOpasi HE JOJDKHA MPOTUBOPEUUTH TO3UIMH
JOBEpUTENIE M HOpMaMm TipaBa. Peanusys cBou (yHKIIMHM, aJBOKAT JIOJKEH
coomonate Komekc npodeccnoHanbHONW AESITEIBHOCTH. TpeOOBaHMs K JTMYHOCTH
aZBOKATa I0CTATOYHO BBICOKH, YTO MOATBEPKAAET €r0 3HAUMMOCTh B OPTaHU3ALIUU
npaBoBOro peryiupoBanus. IlpodeccronanpHbll AOAT, 3amUTa YECTH U
JIOCTOMHCTBA IPaXKAaH ABIIAETCS MPUOPUTETOM B pabOTe aIBOKaTa.

Takum oOpa3om, ydacTue agBOKaTa B TPaKJAHCKOM IpoOIlecce SIBISETCA
NpsSIMOM rapaHTUE mpaB U cBOOOJ (PU3NUECKUX U IOPUANYECKUX JUll. JlaHHBIN
IpolLiecC MPEACTABISAET COO0M CIOKHYIO CUCTEMY CIAKEHHBIX JIEMCTBUI aJBOKATa,
HAIpPaBJICHHBIX HA MOCTPOCHHE OTHOIIEHUH CO BCEMHU YYaCTHUKAMM CYJIEOHOTrO
npolecca, KOHEYHOM LIENbI0 KOTOPBIX SIBISIETCA COOJIIOJIEHHE MPABOBBIX HOPM B
o01iecTBe.

OnHOM 13 OCHOBHBIX HOBAllMM KOHCTUTYLIMOHHOU Cy1e0HON peOopMBbI CTaIO
MOCTENIEHHOE BBEJEHUE aJBOKATCKOW MOHOMNOJMU. Kak yTBEp:K1atl0T aBTOpHI, OHA
JOJDKHA 3HAYUTENBHO TIOBBICHUTH KAauyeCTBO IPEACTABUTENIBCTBA JIMLA B
cyne. OgHako, Kak MOKa3blBaeT NMPAKTUKA, WHOT/A CYIbl HE PAa3fessiioT TaKHe
Onmarue HaMEpeHHs 3aKOHOAATeNld W H300pEeTaroT HMCKYCCTBEHHBIE (YacTo He
IPEeyCMOTPEHbI 3aKOHOM) OCHOBAaHMSI Ul «HEIOMYCKa» aJiBOKaTa K Yy4acTHIO B
nene. Kazanocek 0b1, mporieccyanbubiMu HopMamu ['TIK 4eTko ycranaBiauBaer, 4To
IIOJIHOMOYHSI aJIBOKATa KaK MPEACTABUTEINS IIOATBEPKAAIOTCS JOBEPEHHOCTHIO MU
opaepoM. OHaKO Ha MPAKTUKE HEKOTOPBIE CYJIbU YTBEPKIAIOT O HEOCTATOUHOCTH
ATUX AOKYMEHTOB JJI MIPEICTABICHUS B CYJl€ WM YKa3bIBalOT HA HEOOXOAUMOCTh
yKa3aHUsA B HUX «OOs3aTENBbHBIX» PEKBU3UTOB, KOTOpPblE HUKAKUM 3aKOHOM HeE
npeaycMoTpenbl. bynem cuumtarth, 4To B JaHHOW paboTe aBTOpY YyAAJIOCh B

OTIPEJICTICHHON Mepe PACKPHITh BOMIPOC 00 MHCTUTYTE aIBOKATYpE.
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