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BBenenue

AKTyalibHOCTh. HecocTosATeNbHOCTh WM OAHKPOTCTBO — aKTyallbHasi TeMa
JUIS TIPABOMPUMEHUTENEH M KOMMEPYECKUX CTPYKTYp HE TOoJbko Poccuu, HO U
BCEr0 MHpa, cojepxkamias B cede OoJbIIoe KOJUYECTBO OCOOEHHOCTEH.
AKTyanbHOCTh T€Mbl OaHKpOTCTBA OOBACHSETCS, B MEPBYIO OYEpPEb,
HECTAOWJIBHOCTBIO  COBPEMEHHOTO  pPbIHKA, 3aTSDKHBIMA ~ OKOHOMHYECKHUMU
KpU3HUCAaMHU M, KaK CIICJICTBUE, YXyAIMIeHHEM ()MHAHCOBOTO COCTOSIHHS OOJIBIIIOTO
KOJIMYECTBAa CYOBEKTOB MPEANPUHUMATEIBCKON JEATEIbBHOCTH W PSIIOBBIX
rpakjaH, 4To, B CBOIO OUYepe/ib, BICUYET HECTIOCOOHOCTh MCIOJHEHUS UMHU CBOUX
JIOTOBOPHBIX 0053aTENBCTB U YILIATHI 00SI3aTENbHBIX TUIATEXKEH.

B undopmarinonnoii 6aze cuctembl apOUTpaXKHbIX Cy10B PO «DnekTpoHHoe
npaBocyaue» 3apeructpupoaHo 600 539 nen o GaHKpPOTCTBE, a 3a MEpPBbIE TpU
kBaptaina 2018 roma — 62 884 nema. Ilpu 3TOM KOJIMYECTBO OaHKPOTOB
yBeJIMUYHBaeTCs exeroaHo 6osee yeM Ha 20%. Hanpumep, 3a Tot xe nepuoa 2017
roga 3apeructpupoBano 50 238 e, [Ipy >TOM eciM BEpUTH CTATHCTUKE
paccMOTpeHust Jie 0 OaHKpOTCTBE, MPUBEICHHON AnBoKaTckuM Oropo «JIuHus
npaBa», TO B OTHoIIEeHUU 80% IOJKHHKOB Cpa3y MOCJI€ OKOHYAHUS MPOLEIypbl
HaOJIOICHUS] IPUMEHSAETCS MPOLelypa KOHKYPCHOTO MPOM3BOJCTBA; CEMHAIIATh
MPOIIEHTOB JIeI O HECOCTOSATENbHOCTH  3aKaHYMBAIOTCS  IMPEKpallCHUEM
MPOU3BOJICTBA M0 JIey O OAHKPOTCTBE IO PA3JIMYHBIM OCHOBAHUSAM, U3 KOTOPBIX
TONBKO JiMIIb 1,6% — B CBA3KM C 3aKIOYEHUEM MHUPOBOTO COTJIALICHUS;
BOCEMBJIECAT MPOICHTOB JOHDKHUKOB, B OTHOIICHHH KOTOPBHIX ObLIa BBEJCHA
npolieAypa BHEIIHETo yrpasieHus (mpuMepHo 2,4% oT 00111ero KoJmuecTna J1en),
BIIOCJICJICTBUM TEPEXOASAT B KOHKYPCHOE IMPOU3BOACTBO; M OKOJO MATHACCATH
MIPOIICHTOB JIeJI, B KOTOPBIX B OTHOIICHHUH JOHKHUKA ObllIa MPUMEHEHA MpoIeaypa
¢unancoBoro  oznopoieHuss  (Bcero  0,3% or  oOuwmiero - KoJauyecTBa

PacCMaTPUBAEMBIX [EJT) IEPEXOIAT B KOHKYPC®.

! Tomuapos FO. Josepsii, HO mpoBepsii. Kak He cTaTh XEPTBOH HELOGPOCOBECTHOTO KOHTpareHTa //
®unaHcoBas razera. 2018. Ne 45.

’JlanHbie  agBokarckoro Omopo «JImmms mpaa»: «IIporexypa OGamkporctBa» // Pexmm gocryma: URL:
http://Ip.ru/files/filemanager/file/18112016_procedury bankrotstva_analitika.pdf / (maTa o6pamenus: 01.02.2019).
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[Ipu 0000IIEHUH  W3JIOKEHHBIX JAaHHBIX  MOXHO  YBUAETb, UTO
peaduINTALMOHHBIE MPOLENYPhl, TPeayCMOTpeHHbIe DeepalbHBIM 3aKOHOM OT
26.10.2002 Ne 127 — @3 «O HEecocToATeTLHOCTH (0aHKPOTCTBE)» (Ianee mo TEKCTY
— 3akoH 0 OaHKpOTCTBE), MPUMEHSIOTCI MEHEE YeM B ISITH MPOIEHTax Jel, a
0oJiee BOCBMUJECATH MPOILEHTOB JIOJHKHUKOB MEPEXOSAT MPU ITOM K peaau3aiuu
uMyIecTBa (KOHKYpCHOMY MPOU3BOJICTBY).

Jlaxke yuyuThIBasE BO3MOXHYIO TOTPEIIHOCTb JaHHBIX, IPUBEAEHHBIX B
CTaTHCTUKE, MOXHO CJI€JIaTh BBIBOJI O TOM, YTO OCHOBOIIOJIAralouIer Mpoueaypomn
IIPU PACCMOTPEHUU AEN O HECOCTOSATEIbHOCTH IOPUANYECKUX JIHI[ BBICTYHAET
MMEHHO KOHKYPCHOE MPOW3BOACTBO. JlaHHBIN OBOJ YaCTUYHO HAXOJIUT CBOE
MOJATBEP)KJICHHE M B 3aKOHOJATENILCTBE. Tak, B COOTBETCTBUMU C 1. 1 cT. 124
3akoHa 0 OaHKPOTCTBE MPUHATHE APOUTPAKHBIM CYIOM PEHICHUS O MpPU3HAHUU
JOJDKHUKA OaHKPOTOM BJIEUET 3a COOOM OTKPBHITHE KOHKYPCHOTO IMTPOU3BOACTBA. TO
€CTh MMEHHO JlaHHas TpOoIeJypa CIEAyeT Mocie MOATBEPKICHUsS cylnoM (axra
HECOCTOSITEIbHOCTH FOPUANYECKOTO JUIIA.

[lenb wuccrnemoBaHus 3aKIOYACTCS B KOMILUIEKCHOM, B3aMMOCBS3aHHOM
pacCMOTPEHUU TMPABOBOTO PETYJIMPOBAHUS KOHKYPCHOTO HPOU3BOACTBA Kak
MPOLIETYPbl HECOCTOATENBLHOCTH (0AHKPOTCTBA) IOPUANUECKUX JIULL.

JIJist TOCTM>KEHHST TIOCTABIIGHHOMW II€JIM HEOOXOJAMMO PEIIUTh CISAYIOIINE
3a/1a4uu:

— PAacCKpBITh MOHSATHE HECOCTOATEIBLHOCTH B POCCUMCKOM 3aKOHOAATEILCTBE;
— TMPOBECTH aHAIW3 TMPOIEAYp, MNPUMEHSEMBIX B Jeie O OaHKPOTCTBE

IOpUIMYECKUX JINII;

— PAacKpbITh TIOHSATHE KOHKYPCHOTO TIPOM3BOJICTBA TIpU OAHKPOTCTBE

IOPUIMYECKUX JINII;

— 0003HAYUTH YCIOBUSI IPUMEHEHUS TIPOIEYyPhl KOHKYPCHOTO MTPOU3BOACTBA
pu OAHKPOTCTBE FOPUTAUECKUX JIHII;
— TPOAHAIM3UPOBATH NMPOLEAYPY IPU3HAHUSA TOJDKHUKA OAHKPOTOM;

— PaccMOTPETH ITall HA3HAYEHUS KOHKYPCHOTO YIIPABIISIOIIETO;
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— M3YyYUThb MPOLECC YJOBIETBOPEHMsS] TPeOOBAHUN KpPEIUTOPOB, a TaK Ke
IPOLIEAYPY 3aBEPIICHHUS] KOHKYPCHOTO MPOU3BOACTBA U €T0 MOCIIEICTBUS;

— paccMOTpPEeTh OCOOCHHOCTH KOHKYPCHOTO TIPOM3BOJCTBA  OTIEIBHBIX
KaTeropuid  IOPUAMYECKHX  JIMI, TaKuX Kak  TIpajgooOpa3yromux,
CEJIbCKOXO3SIUCTBEHHBIX, (UHAHCOBBIX M  KPEIUTHBIX  OpraHU3aIMi,
CTPATETUYECKUX TPEANPUATAA U OpPTaHHU3AIuU, CyOBEKTOB €CTECTBEHHOM
MOHOTIOJIUH.

OOBEKTOM  HCCACAOBAHHS  SBJIAIOTCA  OOIIECTBEHHBIC  OTHOIICHMS,
BO3HUKAIOIIME TMPU XOAE NPOLEAYpbl KOHKYPCHOTO IPOM3BOACTBA B JAEIE O
HECOCTOATENLHOCTH (0aHKPOTCTBE) IOPUANUECKUX JIUII.

[IpenmeToM  WccnenoBaHUs — SIBIIIETCA  CUCTEMa  MPABOBBIX  HOPM
pPEryJIupPYIOIUX OTHOIICHHS B cdepe KOHKYpPCHOTO MPOW3BOJCTBA B JIElie O
HECOCTOATENLHOCTH (0AHKPOTCTBE) IOPUANUECKUX JIUII.

MeTo00THYECKYI0 OCHOBY MCCIIEIOBAaHUS COCTABIISIIOT OOILIME M YACTHO —
Hay4YHbl€ METOJbl, TaKHE€ KaK aHaldu3, CHUHTE3, METOJ CpPaBHUTEIbLHOIO
npaBoBeAeHUS, (HopManbHO — IOpUAMYECKUU U npyrue. B pabore Oyaer Takxke
MCIMOJIb30BaH UCTOPUUECKUN METO/I.

B kadectBe TeopeTHuecKor OCHOBBI MCCIICIOBAHUS MIPU HAIMUCAHUU PAOOTHI
OBLTM MCMOJIb30BAHBI OCHOBHBIC MOJIOKEHUS, COJIEpIKAIIUECS B TPyAaX YUYEHbBIX —
MIPAaBOBE/IOB U FOPUCTOB — MPAKTUKOB, Takux Kak C.I1. UBanosoi, JI.H. 3emisikoBa,
A.JI. bapannukosa, C.C. [Tokposckoro, O.P.3aiinesa, H.B. CamoxBanoBou u ip.

HopmatuBHyto mpaBoByro 0a3y UCCIEIOBAHUS COCTABIAIOT: ['pakmaaHCKUiA
kojekc Poccuiickoit ®Deneparin, ApOUTPaXHBIM MPOLECCYATbHBIM KOACKC
Poccuiickon denepanmu, YronoBHbI Kogeke Poccuiickor denepanuu, a Tak ke
denepaibHble  3aKOHBI, HOPMATHBHBIE TIPaBOBbIE aKThl [IpaBuTENHCTBA
Poccutickoit @enepanuu, henepaibHBIX OPTAHOB UCTIOTHUTEIILHON BIACTH.

Hayunasi HOBM3HA MarucTepcKol AMCCEpPTAIMU 3aKJII0YaeTCsl B TOM, YTO B
HEW C TO3WIMI COBPEMEHHBIX TPEOOBaHWI HAyKHW PACCMOTPEHBI OCOOCHHOCTHU

KOHKYPCHOTO TPOM3BOJICTBA KaK MPOLEAYpPbl HECOCTOATEILHOCTH (OaHKPOTCTBA)
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IOPUUYECKUX JIUII; YACTHOIIPABOBBIEC U IMyOJIMYHO — MPABOBHIE HAYaJla B MPaBOBOM
PETYIMPOBAHUM  TPOLEAYPHl  KOHKYPCHOTO  IPOM3BOJACTBA;  HCCICAOBAHBI
BO3MOXKHBIE TIPOOEIBl W MPOTHBOPEUUS B 3aKOHOJATEIHCTBE, PETYIHPYIOMEM
NOPSJIOK TPOBEJEHUST MNPOUEAYPhl KOHKYPCHOTO IPOU3BOJACTBA B OTHOIICHUU
HECOCTOATEIBHBIX FOPUINYECKUX JHI], a Takke B (POPMUPOBAHUHM KOHKPETHBIX
MPEIOKEHUM 110 PEIICHUIO TPOOIIEM.

OMnupudeckyro (IpakTUYEeCKyI0) 0a3y UCCIeI0BaHUsl COCTABISICT MPAKTHKA
IPUMEHEHUS TTOJIOKEHUS 3aKOHOATEIBCTBA O OAHKPOTCTBE IOPUINICCKUX JIHII.

[TonoxeHusi, BbIHOCUMBbIE Ha 3amuTy: [lOHSATHE HECOCTOSITENIBHOCTU B
POCCHICKOM 3aKOHOJATeIbCTBE. B HacTosiee BpeMs HMEIOTCS Hepa3peliéHHBIC
TEOPETUUYECKHUE CIIOPHI MEKY COBPEMEHHBIMHU MPABOBBIMU JIEATEISIMU, KacaeMble
MOHATHUSL «HECOCTOATENLHOCTHY. B paMkax ucCileIoBaHUs CIENaH BBIBOJ, O TOM,
YTO Ha CETOMHANIHUNA JIeHb TIOJT HECOCTOSTEIBHOCTBIO CJEAyeT IOHUMATh
MPU3HAHHYIO apOUTPaKHBIM CYJIOM HECITOCOOHOCTH JOJKHUKA B MOJHOM OO0BEME
YIOBIIETBOPUTL TPEOOBAHUS KPEAWTOPOB IO JACHEKHBIM O0s3aTEIBCTBAM, O
BBITIJIATE BBIXOJHBIX MOCOOMM U (Win) o0 oryiaTe TpyJa Jull, paOOTaIOIMIMX WU
paboTaBmIUX MO TPYAOBOMY JOTOBOPY, M (WJIM) HUCIOJHUTH OOS3aHHOCTH TIO
yruiaTe 00s13aTeNIbHBIX TIIaTekKEH.

[TocnencTBusi MpUMEHEHHS TPOIEAYPhl KOHKYPCHOTO MPOU3BOJICTBA B JIENE
O HECOCTOSITEILHOCTH (OAHKPOTCTBE) IOPUIUYECKOTO JHUIlAa, a TaK e oOmas
XapaKTEPUCTHKA TPOLEAYp, NPHUMEHSIEMBIX B JClI€ O HECOCTOSTEIHHOCTH
IOPUUYECKOTO JIWIA, TIOJIHOMOYHS KOHKYPCHOTO ympasistomniero. Cucrema
CIEPKEK U TPOTUBOBECOB MHTEPECOB KPEIUTOPOB MEXKIY COOOMH; COOTHOIICHHUE
HOPM 3aKOHa 0 OAHKPOTCTBE C HOPMaMHU IPAXKIAHCKOTO MpaBa.

Wmerommast 1ienu M 3a/1aqu UCCIEA0BaHUs, CTPYKTYPHO paboTa COCTOUT H3:
BBCJICHHS, TPEX IJIaB, BKIIOUYANOIIMX CceOs BoceMb maparpadoB, 3aKIIOUCHHUS U
CIIUCKA HCIIOIH30BAHHOM JINTEPATYPHI.

B 3akimroueHnn OTpa)Xe€HbI UTOTH MPOBEACHHOTO HCCIEAOBAHUS M BBIBOIBI

11O BBIABJICHHBIM HpO6J'I€MaM.
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I'nasa 1. IIpaBoBoe peryjiupoBaHue HHCTUTYTa OaHKpoTcTBa B Poccuiickoii
Depepaunu

1.1 TToHsiTHE HECOCTOATEIHHOCTH B POCCHICKOM 3aKOHOIATEIbCTBE

[Ipexkne dYemM  pacKpbhiTh 3HAUYEHHE TOHSATUS  HECOCTOSITEIBHOCTH,
HEOOXOJIMMO OTMETUTh (AKT TOro, UYTO TEPMUHBI «HECOCTOSTEIBHOCTHY U
«OaHKPOTCTBO» HE SIBJISIIOTCS MOJHOCTBIO TOXKJIECTBEHHBIMHU, XOTh U COBPEMEHHOE
OTEUECTBEHHOE 3aKOHOJATEIhCTBO HMX HE TOJBKO HE pa3rpaHUYMBacT, HO U
(baKTHYeCKH TPUPABHUBAET, O YEM, HANPUMEpP, CBUACTECIBCTBYET MOMMEHOBAHUE
®denepanpHoro 3akoHa ot 26.10.2002 Ne 127 — @3 kak «3akoHa «O
HECOCTOSITETbHOCTH (6aHKp0TCTBC)>>3.

Tem He MeHee, B UCTOPUHM POCCHUHCKOTO IMpaBa Takas TOXJIECTBEHHOCTb
CYIIIECTBOBaJa HE BCETJa, B pPE3yJIbTaTe Yero B HACTOAIIECE BpEeMsS HMEIOTCS
HEpa3pemi€¢HABIC TEOPETHYECKUE CIIOPHI MEXKIy COBPEMEHHBIMU ITPABOBBIMU
NEeATENSIMU, TPEIMETOM KOTOPBIX  SIBISETCS HEOOXOJIMMOCTh OTKa3a oOT
WHOCTPAHHOTO TEPMHHA «OAHKPOTCTBO» M TIIOJHOE €r0 3aMEIICHHE IOHSATHEM
HECOCTOATEIILHOCTH B IEJAX YCTPAaHCHWS YIBOSGHHUS W  IOCJCAYIOMIETO
YCIIOKHEHUSI TIPABOBOM TEPMHUHOJOTUM. TakuMm 00pa3oM, BOMPOC COOTHOIICHUS
MOHATUH «HECOCTOSITEILHOCTE» U «O0aHKPOTCTBO» OCTAETCS OTKPBHITHIM IS HAYKH
JI0 HACTOSIIETO BPEMEHHU.

OTedecTBEHHOE 3aKOHOAATENIBCTBO  JOPEBOJIIONMOHHOTO BpPEMEHU HE
COIEPXKAN0 OTIMUHIT MEXIY HECOCTOSTETBHOCTBI0 M OaHKpOTCTBOM . ITOHSTHE
«HECOCTOSITEIPHOCTh» KaK CaMOCTOSITeNIbHAsT JNe(QUHUIIMS CTajio BIEpPBbHIC
paccMaTpuBaThCS B TPaKIAHCKO-TIPABOBOM KJIHOYE TOJIBKO C NMPUHATHEM Y CTaBa
«O TOproBoil HecocrosTeasHOCTH» OT 1832 roma’. OmHAKO oOmpeeIeHue

6
OAHKPOTCTBA MOJTHOCTHIO OTHOCUJIOCH K Chepe YroJIOBHOTO TIpaBa .

¥ DenepanbHbIi 3aK0H «O HECOCTOSATENBHOCTH (GaHKpOTCTBE)» OT 26.10.2002 Ne 127 — @3 (pex. ot 27.12.2018) //
CoOpanne 3akononatenberBa PD. 2002, Ne 43, Cr. 4190.

* epmenesma I'.®. Kypc Toprosoro npasa // M.: Usnarenscrso FOpaiit. 2018. C.35.

® [llepmenesuy I'.d. Kypc Toprosoro mpasa // M.: Usnarenscreo IOpaiit. 2018. C.68.

® [llepmenesuu I'.d. Kypc Toprosoro mpasa // M.: Usnarenscrso FOpaiit. 2018. C. 82.
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B coBeTckoM 3aKOHOJIATEIBCTBE OTCYTCTBOBAJ TEPMUH «OAHKPOTCTBO», a
COJIEP>KAJIOCH JIMILIb ITOHATHE «HECOCTOSATEIBLHOCTBY.

Kak ormeuan M. U. Kynarus, siBiieHHe OaHKpOTCTBA — 3TO JIMIIb YaCTHBIN
CIIyyall HECOCTOATEIIbHOCTH, UMEIOIINM YTrOJIOBHO-IIPaBOBOE 3HaueHue. [Ipu stom
B CaMOCTOSITEIbHOM 3HaY€HUH HECOCTOSTEIBHOCTD SBIISACTCS MHCTUTYTOM CYT'y0O
YaCTHO — [PABOBBIM .

B mpaBoBoil cucTeMe HEKOTOPBIX CTpaH MOJ OaHKPOTCTBOM ITOHUMAETCS
UCKJIIOYUTEILHO YTOJIOBHO — TMPaBOBOE JesHHE (MPECTYIUICHUE), CYOBEKTOM
KOTOPOTO  MOKET BBICTyHaTb TOJBKO (PU3NYECKOE JIMLO, a SBJICHUE
HECOCTOATEJIbHOCTH OTHOCUTCS YK€ K cdepe TpakIaHCKO — IPaBOBOIO
pEerylupoBaHusl U MOApPa3yMeBaeT CcOO0OM YCTaHOBJIEHHYIO CYAE€OHBIM aKTOM
HECTIIOCOOHOCTh JIOJKHUKA ((PU3MUECKOTO WIH IOPUANYECKOro JIHIa) OTBEYaTh MO
cBoUM o0s13aTenbcTBaM. [Ipu 3TOM, OmsTH ke, OAHKPOTCTBO BBICTYNAET YACTHBIM
CJIy4aeM HECOCTOSTEIbHOCTH.

B coBpeMEHHOM OTEUECTBEHHOM YrOJIOBHOM 3aKOHOJATENbCTBE (Hajiee —
YK P®®), moHsTHE HECOCTOATENBHOCTH OTCYTCTBYET, OJHAKO JJi1 KBaJdu(UKaIMU
psiia MpEecTYIUIeHUH B cepe SIKOHOMHUYECKUX OTHOIICHUN MPUCYTCTBYET TEPMHH
«OaHKpOTCTBO».  Tak,  YroJlOBHO-HaKa3yeMbIMU  JI€IHUSIMH  SIBIISFOTCS:
HerpaBoMepHbIe JeicTBus npu 0aHkpoTcTBe (cT. 195 VK P®); npegnamepenHoe
GarkpoTcTBO (cT. 196 VK P®); dukrrBHOE GaHKpoTCTBO (cT. 197 VK PD).

[To3unust OTHECEHHs SBJIEHHS OAHKPOTCTBA HMCKIIOYUTENIBHO K YaCTHOMY,
YTOJIOBHO — IIPaBOBOMY, CIy4al0 HECOCTOATEIbHOCTU HE SIBISIETCSI OOOCHOBAHHOM.
B mnacrosimee Bpems B YK P® oTcyTcTBYyeT HOpMa mpaBa, ONpEACsroas
NOHsTHE OAHKPOTCTBA U pacKpbIBarolas e€ 3HaueHHe, TeM HE MEHEe, CYIIECTBYIOT
HOpPMBI, HA OCHOBAHHUU KOTOPBIX TO WJIM MHOE JIMLIO MOXKET ObITh NMPHUBJIEUEHO K

YIOJIOBHOM OTBETCTBEHHOCTM 34 T€ WJIA HWHBIE JIEMCTBUS, COBEPIIEHHBIEC IIPU

" Kynarua M.W. U3Gpaunsie tpyast // M.: Usnatensctso Craryt. 1997. C. 203.

®Yronosusiii komekc Poccmiickoit Dexmeparmu ot 13.06.1996 Ne 63-®3 (pem. ot 27.12.2018) // CobGpanue
3akoHomarenscTBa PD. 1996. Ne 25. Ct. 2954.

% Baiirea B.B. HecoCTOSTENBHOCT W GAHKPOTCTBO B COBPEMEHHOM poccHiickoM mpase // IIpaBo M SKOHOMHEKA.
1999. Ne 5. C. 13.
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GAaHKPOTCTBE WM B ero nemsx . TakuM o0pasoM, BOZHHKAeT BOIPOC, KaK
3aKOHOJATENb MPHU IPABOBOM pa3/CIEHUH CIOPHBIX TEPMHHOB W OTHECEHUU
MOHATUS OAaHKPOTCTBA HCKIIOUHATEIHLHO K YroJOBHOW cdepe chopmymupyer
oOuuit coctaB 0AaHKPOTHOTO MpecTyruieHus. Takum oOpa3oM, KpUMHHAIA3AIUS
MOHATHUA «OAHKPOTCTBO» M IMOJIHOE €T0 HCKIIOYEHHE M3 O0JIAaCTH TPaKIaHCKO —
MIPaBOBOTO PEryJIUPOBAHMS MOTPEOYEeT 3HAUUTENHbHON MepepaboTKU YroJOBHO —
IIPaBOBOr'0 3aKOHOAATENIbCTBA.

BBuay HM310KEHHOTO, YUUTHIBAs CYLIECTBYIOLIUE FOPUIUKO — TEXHUYECKUE
IpUEMBI, 11€JIECO00Pa3HO OCTABUThH MOHITHE OAHKPOTCTBA B c(epe rpakJaHCKO —
IpaBOBOr0 perynupoBaHus. OTCYTCTBHE IUIATEKECIOCOOHOCTH Y JOJDKHUKA
HEHAKa3yeMO, OTBETCTBEHHOCTb BO3HMKAET JIMIIb B CIIy4a€ IPU3HAHMS €ro
GaHKpOTOM' .

Kak ormerun C.O. JKunmHCKMH, TOYKOM OTIIPABICHUS COCTOSHUMN
HECOCTOSITEIBHOCT U OaHKPOTCTBA BBICTYNACT HEIJIAaTeXecrnocoOHocTh. Ecnu
JOJDKHUK B CHJIy CBOEH HEIUIATEKECHOCOOHOCTH CTAaHOBUTCS HE B COCTOSIHHH
YIOBJIETBOPATh TPEOOBAHMS KpPEIUTOPOB, TO OH, TEM CaMbIM, CTAHOBUTCS
HecoCTOATENbHBIM. Eciii (hakT HeCOCTOATETLHOCTH OB 3aUKCUPOBAH CYACOHBIM
AKTOM, JIOJDKHHMK ITOJIy4aeT CTaTycC 6aHKp0Ta12. IIpn »Tom, mo mHeHuntro T.M.
CycnoBoi, OJHO3HAYHO HE CJeAyeT TOro, YTO OTBEYAKOUIMH IpU3HAKAM
HECOCTOSTEIBHOCTH TOJDKHHK OYIET MPH3HAH OaHKPOTOM .

Takum o6pazom, T.M. CycnoBa omnpenensieT «HECOCTOATEIbHOCThY — Kak
Cyry00 5KOHOMHYECKOE COCTOSTHUE JIOJKHUKA, a «OaHKPOTCTBO» — KaK YKOHOMHUKO

14
— IPaBOBOE, YCTAHOBJIEHHOE CY1COHBIM IIOCTAHOBJIEHUEM .

19 Camoxsanosa H. B. cynbs ApOuTpaxHoro cyna r. MockBbl. [TOHATHS «HECOCTOATEIHHOCTE» U «OaHKPOTCTBO» B
OUBIIIMCTHICCKOH  Teopud ®  3akoHojarenbctBe. 2018  //  Pexmm  pmocryma:  URL:http://center-
bereg.ru/b8326.htmlhttps://elibrary.ru/ (nata obpamenus: 20.02.2019).

1 epmmenesny I'.d. Yuenue o HecocrositensHocTH //CIIC: KoneynbsranT ITimoc.

12 [peanpuanMaTernbekoe mpaBo (PaBoBasi OCHOBA MPEIPHHAMATEIBCKOM AESTENPHOCTH): yaeOHNK / JKuTHHCKHi
C.D.// M.: Hopma — Uudpa — M. 1999. C.128.

B¥Cycnoa T.M. HecocrositensHocTs  (GAHKPOTCTBO) — IPaKIaH, HE  SBISIOMIMXCS — MHIMBHIYalbHBIMH
MpeanpUHUMATEIAMU: J[ruccepTanys Ha CONCKaHUe YIEeHOU cTeneHu Kau. opua. Hayk // Tlepms. 2001.C. 35.
Y¥Cycnoea T.M. HecocrositenbHocTh  (GAHKPOTCTBO) — IPaKAAH, HE  SBISIONMXCSA — MHINBHIYaTbHBIMH
MpeapUHUMATEIAMU: J{ruccepTanys Ha CONCKaHWe YIEeHOU cTeneHu Kau. opua. Hayk // Ilepms. 2001.C. 38.
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W3noxxeHHass MO3ULMSA HE SBISAETCS OJHO3HAYHOW M HE MO3BOJSIET C HEM
cornacuthes. JIoOble MpaBOBBIE MOCEACTBUS HACTYIMAIOT BCJEICTBUE TE€X WU
UHBIX  opuanydeckux  ¢aktoB.  HecocrostenbHOCTh,  paccMaTpuBaeMas
UCKIIIOUUTENTFHO B SKOHOMHUYECKOM acCIeKTe, HE MOPOXKIAET coOO0M Kakux — Ju0o
IOPUIMYECKUX TMOCIEACTBUM, TOKa He OyAeT YCTaHOBJEHAa B KayecTBE
opuaudeckoro (akra. Takum 00pa3oM, aBTOpPHI JAHHOTO MOJXOJA, BBIICIWB
SKOHOMHYECKYIO0 COCTABJISIOIIYI0 HECOCTOSITENBHOCTH, IOJHOCTHIO OMYCTHIIN
IOPUUYECKYIO CTOPOHY 3TOTO OHSTHS.

Tpetuii moaxo/ — JerajbHbIi (3aKOHHBIN). JIaHHBIN TTOJIXO0/ OCHOBBIBACTCS
Ha O(QUUMAIBLHOM, 3aKOHHOM ONPEIEJIEHUN HECOCTOSITEIbHOCTH (OaHKPOTCTBA).
Tax, cornacHo cT. 2 3akoHa 0 0aHKPOTCTBE, HECOCTOSITENLHOCTh (OaHKPOTCTBO) —
npU3HaHHAsE apOUTPAKHBIM CYJIOM HECIIOCOOHOCThH JTOJDKHUKA B IOJHOM 00beMe
YAOBJIETBOPUTH TPEOOBAHUSI KPEIUTOPOB IO JICHEKHBIM 00s13aTeNIbCTBAM U (MJIH)
UCIIOJTHUTH 00513aHHOCTD 110 YIUIaTe 00s3aTEeNbHBIX TUIaTEXKEH.

B  Hacrosimiee  Bpems  3aKOHOAATEllb  HE  pa3jMyaeT  MOHATHUSA
HECOCTOATENbHOCTH U OaHKpOTCTBA. Takoil MoAX0/A TakKe MPUCYTCTBYET B aHIJIO-
CaKCOHCKOM CHCTEME IIpaBa, B paMKaX KOTOPOMl  HECOCTOSITEIBHOCTh
NpUpPaBHUBAETCS K OAHKPOTCTBY.

CTouT OTMETUTH NATBHOBHIHOCTbH JEHCTBYIOIIEIO 3aKOHOJATENBCTBA I10
MPaKTUYECKUM U HEKOTOPBIM TEXHUKO — OPUIMYECKUM MPUYUHAM:

— BO — TMEPBBIX, W3MEHEHUE NeUHUIMK OAHKPOTCTBA MOBJIEYET 3a COOOM
MPUHSITHE TOMPABOK KO MHOTUM JICHCTBYIOIIUM 3aKOHAM, KOTOPBIE XOTsI Obl
0TYaCTH cozepxkar pPEryJIMpOBaHHE OTHOLLIEHUI B chepe
HECOCTOATENbHOCTH JI0JDKHUKA,;

- BO — BTOpPHIX, B TPaXIaHCKOM TOHUMAaHUHA JCHUHUITUSL

«6aHKp0TCTBO>) TCCHO CBiA3dHa C HCCOCTOATCIBHOCTBIO, 4YTO, B CBOIO
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ouepelb  MOCITY>KAT CHUXEHUIO  OOILIEro  YypOBHS  MPaBOCO3HAHMS

HACEIICHHUS

TeM He MeHee, HEKOTOpPbIC MPABOBEAbl CUMUTAIOT TAKOW «CHHOHUMH3M)
3aKOHOJATENsl HEYNayHbIM, yKa3blBasg Ha TO, YTO HCIOJIb30BAaHUE B 3aroJjIOBKE
3aKOHA JIBYX MOHSTUM, €CITU MPU 3TOM OJHO (OAHKPOTCTBO) HE SIBJISCTCS YaCTHBIM
CIlydaeM APYroro (HeCOCTOSTENBHOCTD) — HEIOTHIHO M GECCMBICICHHO .

C.A. KapenuHa, cornamasch ¢ yKa3aHHbIM BbIIIIE MHEHUEM, YKa3bIBAET, YTO
pasrpaHUYCHUE  pacCMaTPUBAEMbIX  TMOHATHM  OyJgeT  BBIMJISAET,  Oosiee
KOHKPETU3UPOBAHO, IPU ITOM H3MEHHUTCS TaKK€ M MEXaHW3M IIPaBOBOIO
pEeryJMpOBaHNs OTHOLIEHUH paccMaTpUBAEMOU ccbepm“.

Bomnpeku H3M0)KEHHBIM MHEHUSM, CIEAYET OTMETHTh, YTO B POCCHUHCKOM
mpaBe JOCTaTOYHO YacTO YHOTPEOSIOTCS JIBa CHUHOHMMUYHBIX TEPMHUHA B
Ha3BaHUM OJTHOTO HOPMATHMBHOrO akTa: Ha3BaHue dDenepasibHOro 3akoHa «OO0
HIOTEKe (3aJI0Te HEBIKUMOCTH)Y ; HasBaHue IL. 6 rir. 34 K PO — «DunancoBas
apeHna (mu3uHT)»; aucnosunus 1. 1 cr. 689 'K P®, comepxkamas dpaszy —
«J10rOBOpP 6E3BO3ME3IHOTO MOIB30BAHMS (JOTOBOP CCYLBI)» .

Takum 00pa3oM, B COBOKYITHOCTH BBIIICU3TIOKEHHBIE TMO3HUIIMH YCIOBHO
CTaBSIT 3aKOHOJAaTeNss Tepel  BbIOOPpOM: TPUMEHSTh K  OTHOIICHUSM
HECOCTOATENbHOCTH (OaHKpOoTCTBa) 00a TEpMHUHA, HO C pa3TpaHUYCHHEM HX
3HAQYEHUN HA YrOJIOBHO — M T'PaKIaHCKO-TIPABOBOE; MOJHOCTBIO OTKA3aThCs JTUOO
OT TEPMHUHA «HECOCTOSITEILHOCTEY, JINOO OT TEPMHUHA «OAHKPOTCTBO» C BHECEHUEM
COOTBETCTBYIOIIMX M3MEHECHUHN B JCHCTBYIOIIHUE MPABOBBIC aKThl. T€éM HE MEHeEe,
Mpexae YeM BHOCUTH MOJIOOHBIE M3MEHEHMS B 3aKOHOAATEIBCTBO, HEOOXOIUMO

OIICHUTh  IICJIECOOOPa3HOCTh W  HEOOXOJAMMOCTh TakKuUX H3MeHeHui. Ha

1 Vkas Tpesupenta PO «O Mepax MO TOMIEPKKE M O3IOPOBICHHIO HECOCTOSTENBHBIX TOCYJApPCTBEHHBIX
npeanpusTuii (6aHKPOTOB) M NPUMEHEHHH K HUM CIIEIHANBHBIX mpoueayp» oT 14.06.1992 Ne 623 // Poccuiickas
raseta. 1992. Ne 138.

®II{ennuKosa JI.B. bankporcTBO B TrpaxknaHckoM mnpaBe Poccum: Tpaauium u nepcrekTuBbl // Poccuiickas
roctunus. 1998. Ne 10. C. 38.

v Kapenuna C.A. MexaHn3M ITpaBOBOTO PEryJIMpPOBAaHMS OTHOIIEHUH HecocTosTenbHOCTH // M.: Bonrepe Kiysep.
2008. C.315.

¥ ®enepanbHsiii 3aKkoH «O6 HIIOTEKe (3a10T¢ HEABIKAMOCTH)» oT 16.07.1998 Ne 102 — ®3 (pex. ot 31.12.2017) //
CooOpanue 3akononatenberBa PD. 1998. Ne 29. Cr. 3400.

9 Ipaxmanckuit kogexe Poccmiickoii ®exeparmu (Yacts Bropast) ot 26.01.1996 Ne 14 — @3 (pex. ot 29.07.2018) //
CoOpanue 3akoHonatenbetBa PD. 1996. Ne 5. C1.410.
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CETOJIHSIIHUMN JIeHh OAaHKPOTHOE 3aKOHO/IaTeIbCTBO, BKIIFOYAIOIIIEE B CEOSl KaKk caM
3akon o OGankporctBe, psin IloctanoBnenuit Ilnenyma BepxoBnoro Cyma PO,
Pa3bICHSIONIMX MpaBWa W Mpeiesibl NPUMEHEHUS MOJOKEHUM 3akoHa, TaK U
YronoBHbil koaekc Poccuiickon Penepanuu, ['paxkaanckuii kogeke Poccurickon
denepanuu U psii APYrUX HOPMATUBHBIX AaKTOB BEChbMa YETKO M OJTHO3HAYHO
peryimpyeT IMpaBOOTHOIIEHHUS B JTOH cdepe, Kpome TOro, chopmupoBaHa
oOmupHas cyaeOHas MpaKTHUKa MO JieJJaM O HECOCTOATEIHLHOCTH, BBHUIY YETO
BO3HHUKAET BOIMPOC HEOOXOAUMOCTH HM3MEHEHHH paboTarouiero mpaBa, KOTOPHIC
MOT'YT TIOBJIeYb BO3HMKHOBEHHS IPOOEJIOB B 3aKOHOJATEIILCTBE M IPABOBBIX
KOJIJIM3HM.

C yd4eToM M3JI0KEHHOTO, Ha CETOAHAIIHUN JI€Hb I0JI HECOCTOATEIbHOCTHIO
cieayeT MOHUMaTh YCTAaHOBJICHHYIO Ha OCHOBAaHWHU pelIeHUs apOUTPaKHOTO CyJia
HEBO3MOXHOCTh YJIOBJICTBOPEHUS JOJDKHUKOM B TIOJHOM O0BEME TpeOOBaHUM
KPEJIUTOPOB IO JICHS)KHBIM 0053aTEIBCTBAM, O BBITIJIATE BBIXOJIHBIX ITOCOOHMH WU
(wnn) o0 omuare Tpyaa JuL, padOTAIIMX WM padOTABIIMX MO TPYIOBOMY

JIOTOBOPY, U (WJIN) UCTIOJTHUTH 00SI3aHHOCTH MO YIIJIaTe 00s3aTENIbHBIX TIJIATEKEH.

1.2 IIpouenypnbl, npuMeHsieMble B jiejie 0 0aHKPOTCTBE HPUANYECKOTrO U

B cooTBeTCTBUM € IEHCTBYIOIIMM 3aKOHOATEIbCTBOM, MIPEAYCMATPUBAETCS
psAa  Opouenyp, KOTOpble TNPUMEHAIOTCS TP PACCMOTPEHUH  BOIPOCA
HECOCTOATENbHOCTH I0pUANYecKoro nua. K HuM oTHOCSTCS:

1) HaGmroneHue;

2) uHaHCOBOE 03/I0POBIICHUE;

3) BHEUIHEeEe yIpaBJCHUE;

4) KOHKYpCHOE ITPOU3BO/ICTBO;

5) MUpOBOE CoTJIallIeHUE.

VYka3aHHbIE MPOLETYPHI, YUUTHIBAS MX LETU U XapaKTep, MOXKHO YCJIOBHO
pa3enuTh Ha ABE TPYNIbl: peadMIMTALIMOHHBIE U JIMKBUIAMOHHBIE. B TO Bpems

KaK K MEpBOM Tpynrne MOXHO OTHECTH MpOIeaypbl HAOMOIEHUs, (PUHAHCOBOTO
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O37I0POBJICHMSI, BHEIIIHETO YIPaBJICHUS U MUPOBOE COIJIALIEHUE, TO KO BTOPOM
OTHOCHMA JIMIIIh MPOTIEAYPa KOHKYPCHOTO MPOU3BOICTBA.

[Ipu »>TOM, 70 MOMEHTa WHHUIIMUPOBAHHS TpoIlecca OaHKPOTCTBA B
OTHOUIEHUU JIOJDKHMKA MOTYT TPOBOAUTHCS U HMHBIE MEPONPUATHUS  TI0
OpeaynpexaIeHuI0  OaHKPOTCTBA,  KOTOpbIE  HE  MPEACTaBISIIOT  COOOM
CaMOCTOATENbHBIX OaHKPOTHBIX MpoueAyp. Hampumep, AOHKHUKY MOXKET OBITh
OKa3zaHa (puHAHCOBAs TOMOITL TPETHUMH JIUIIAMH (CaHAIWA), B IEJISIX MMOTAIICHUS
MM CyMMBI HEHCIIONTHEHHBIX TIepe]] KPEAUTOPAMH 00s3aTeIbCTB ..

Htak, paccMOTpUM TIE€pBYIO TPOLENYpY, NPUMEHSIEMYI0 B Jelie O
O0aHKPOTCTBE HOPUAMUYECKOTO JIMIIA:

HabGmronenue — npouenypa, npuMeHsiemas B Jiejie 0 0aHKPOTCTBE JOJDKHUKA
— IOpUIMYECKOTO JIMIIa B cllydae TMpU3HAHUS apOUTPAKHBIM  CYIIOM,
00OCHOBaHHBIM  3asBJICHWSI O TPU3HAHWUM  JOJDKHUKA  OaHKpPOTOM U
ocyliecTBiIsieMass B IeJsAX oOecreueHus COXPAaHHOCTH €ro HMYIIECTBa,
MPOBEJCHUS aHaMM3a (PMHAHCOBOTO COCTOSIHHSI, COCTaBJICHHSI peecTpa TpeOOBaHUM
KPEIUTOPOB.

[Ipy »o>TOM CTOMT 3aMETUTh, YTO B UCKIIOUUTEIBHBIX CIy4asXx,
NPEeTyCMOTPEHHBIX 3aKOHOM O OaHKpPOTCTBE, TpoOIEeAypa HAOMIOACHUS B
OTHONIIECHUU JOJKHUKOB B J€JI€ O HECOCTOSTEIHbHOCTH HE MPUMEHSETCS.
Hanpumep, HaOmofeHUE UCKIIOYAETCS B ciiydyae OaHKpPOTCTBA KPEIUTHOMU
opranuzanuu (Ct. 228 3akoHa 0 0aHKPOTCTRBE).

OcobeHHOCTH cTaTryca pYKOBOJACTBA [OJDKHHMKA B XOJ€ HaOIIOACHUS
MIPOSIBJISIIOTCS. B TOM, YTO BBEJCHHME HAOJIOJICHUS HE SIBJISICTCS OCHOBAHHUEM JIJIS
OTCTPAHEHUSI PYKOBOJMTEIS TOJDKHUKA UM WHBIX OPTaHOB YMPAaBICHUS JOJDKHUKA,
KOTOpPbIE TPOJOJDKAIOT OCYIIECTBIATh CBOW TIOJHOMOYHUS C OIpPEAeICHHBIMU

21
OIrpaHUYCHHAMU .

20 Anonunkuii C.B. MexanusMm peanusanuu JOCyIcOHOW CaHAIIUHM I BOCCTAHOBJICHUS IUIATEKECIMOCOOHOCTH
JOJDKHUKA — IOPHIMYECKOTO JIHIa: mpobsieMsl Teopun 1 npaktuku // M.: CoBpemenHsiii ropuct. 2017. Ne 2. C. 87 —
95.

2! KopmoparueHoe npaso: yueOHsiit kype: B 2 T. / E.I'. Adanacsesa, B.A. Baiinan, A.B. T'aGos u ap.; ots. pex. U.C.
[Mutkuna. M.: CtaryT, 2018. T. 2. C.204.
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OrpanuyeHusi, CIEIYIOIIHE 332 BBEICHHEM B OTHOLICHHHM JOJDKHUKA
IpoLeaypbl HaOMIOJEHUS, KACAarloTCsA, MPEXKIE BCEro, €ro CrocOOHOCTH
CaMOCTOATENIbHO COBEPILIATH CAEHKU (PEXXUM OTPAHUYEHHON CHAEIKOCIOCOOHOCTH).
B nepuon HaOmoneHUs OpraHbl YIpaBiIeHUs JOJKHUKA OrPAHUYMBAIOTCS B
COBepIIEHUU psifa caenok. OrpaHudyeHue BBIpaXKAETC B HEOOXOAUMOCTH
MUCbMEHHOTO OJI00PEHUS CICNIKK BPEMEHHBIM yrpasiisitonuM. K Takum crienkam

3akoH 0 OAHKPOTCTBE OTHOCHUT:

- C/ICJIKH, CBSI3aHHBIE C MPUOOPETEHUEM, OTUYKJIEHUEM UM BO3MOKHOCTBIO
OTYYXJCHHSI UMYIIECTBA JIOJDKHUKA, OaJTaHCOBAsi CTOMMOCTb KOTOPOT'O COCTaBIISIET
oonee 5% OanaHCOBON CTOMMOCTH aKTUBOB JOJDKHUKA IO COCTOSIHHIO Ha AaTy
BBEJICHUS IPOLIEAYPbl HAOIIOCHMS;

- CHENKM, CBSI3aHHBIC C TIOJYYEHHEM M BbIIAauel 3aiiMOB, BbLIAYeH
NOPYYMTENICTB U TapaHTUN, YCTYNKOM MpaB TpeOOBaHMs, MEPEBOAOM JAOJTra, a
TAKXKE C YUPEKIACHUEM JIOBEPUTEIBHOIO YIIPABIEHUS UMYILIECTBOM JOJKHUKA

BrlnonHeHre OCHOBHBIX 3ajjad MpOLEAypbl HaOJIOIEHUsS BO3Jlaraercsa Ha
BPEMEHHOT'O  YIPaBJISIOLIEr0, JEATeIbHOCTh KOTOPOro, MO CYTH, HOCHUT
KOMIICHCAaTOPHBIA XapakTep, MO3BOJIAIOMINNA BOCIOJIHUTH IPAaBOCYObEKTHOCTh
JOJDKHUKA, OTPAaHUYEHHYI0 3aKOHOM O OaHKPOTCTBE.

BpemeHHbIN yIpaBIAOMMKA OCYIIECTBISAET CBOK JCITEIBHOCTHh IO JBYM
OCHOBHBIM HaIpaBJCHUSIM:

— TMpOBEJEHUE aHalu3a (UHAHCOBOTO COCTOSIHUSA JIOJDKHHKA C  IEJIbIO
ONpeAeNieHus]  BO3MOXKHOCTM U LelecooOpa3HOCTH  JaJIbHEHIIEro
MPUMEHEHUs OaHKPOTHBIX MPOLEAYpP PeabUINTAIIMOHHOTO XapaKTepa;

— OCYIIECTBJICHHE TEKYLIEro KOHTPOJS 3a JNEUCTBUSIMHU OPTraHOB YIPaBIEHUS
JOJDKHUKA, B LEJSX NPEIyNpPEKICHUS YMEHBILIEHHS €ro MMYILECTBEHHOU
MacCChl B pe3yJIbTATE UX JCUCTBUM.

BpemenHoMy yrpaBisionieMy, JEHCTBYIOLIEMY MApaJIeIbHO C OpraHaMu

ypaBJICHUSA OOJDKHHMKA, BMCCTC C TCEM IIPCAOCTABJICHO IIpaBO B CJIydac


consultantplus://offline/ref=AE6CD953D114051CBB05CF8A3E1E70212541BFE8008F9FCD57480B5A97FD6CF7C1B4BC88E4CF078902FA63B46DE7f2L
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HEOOXOJMMOCTH oOpamiaTbcss B apOUTpaXHBId Cyd C XojaTaucTBOM 00
OTCTPAaHEHUHU PYKOBOJIUTENS JODKHUKA OT JTOJDKHOCTH.

BpeMeHHbBIN YNpaBIsOMNUA B COOTBETCTBHHM C TOJOKEHHSIMH 3aKOHa O
OaHKPOTCTBE HAJEIAETCS JOCTATOYHO IIMPOKUM  CIIEKTPOM ITPaBOMOYMH,
OCYIIECTBIISIEMBIX HUCKIIOUNUTEIHLHO B IEJAX, OMPEACTIeMbIX NMPUMEHEHHON B
OTHOIIICHUHM JOJDKHMKA TIporeaypbl. Hampumep, BpeMEHHBIM yIpaBIIsSIOIIUI
BIIPABE OCMAPWBATH IO OOIIETPAKIAHCKUM OCHOBAHHUSM CHCIIKH, COBEPIICHHBIC
JTOJDKHUKOM ~ (BHEKOHKYPCHOE  OCMapuBaHWE), 3asABIATH O TMPUMCHCHUHU
MOCJICACTBUM HEACHCTBUTEIHHOCTH OCIAPUBAEMOM CIEIKHU, XOJaTalCTBOBATh O
NPUHATHU CYyJIOM Mep OOCCIEUYHTEIIFHOTO XapakTepa, HalpaBICHHBIX Ha
COXpaHCHHE HMYIIECTBA JOKHHKA, B TOM YHCIIE — MYTEM YyCTaHOBJICHUS B
OTHOIIICHHUH JOJDKHUKA 3aIIpeTa Ha COBEPIICHHUE CAEIOK 0e3 corjacus BpEMEHHOTO
YIPABJISIFOIIETO U TaK Jajee.

K yucny rmaBHBIX (QYHKIMH, OCYIIECTBISIEMBIX BPEMEHHBIM YITPABIISIONIAM,
OTHOCATCS: aHAJM3 (PMHAHCOBOTO COCTOSHUS JIOJDKHUKA, YCTAaHOBJICHHE pa3Mepa
TpeOOBaHMI €ro 0053aTeNLCTB Mepe]] KPeaAUTOpaMH, MOATOTOBKA M TPOBEICHUE
MEPBOr0 COOpaHMS KPEAUTOPOB, HMMEIOIIETO OIpeeisatoniee 3HaAYCHUE IS
JTATbHEHIIET0 pPa3BUTHS TPOIEAYPHI HECOCTOSITCIIBHOCTH, BBHIY BOIPOCOB,
O0OBIYHO BKJIFOYAEMBIX B ITOBECTKY JIHS IEPBOr0 COOpaHHUs, a TakKKe BO3MOXKHOCTH
KpeauTopa, YbM TpPEOOBAHUS YCTAHOBIEHHI CYJOM | BKIIOYEHBI B PEecTp
TpeOOBaHWI KPEAUTOPOB JOJDKHHUKA B TAaKOM pa3Mepe, MpU KOTOPOM KO JTHIO
MPOBEICHUsI COOpAHUsI OH UMEET OOJIbIIEe YeM Y IPYTUX KPETUTOPOB KOJIUYECTBO
rojiocoB (IMpocToe OOJBIIUHCTBO), (PAKTUYECKH EAUMHOJMYHO OIpPEeeIiTh
CJIEIYIONTYIO TIPOLIETYPY, MOJJICKAIIYI0 MPUMEHEHUIO B OTHOIIEHUHU JOJIKHUKA B
nene o OaHKPOTCTBE, a TakKe KaHIUAATYpy apOUTPaKHOTO YIPaBJISIONIETO,
KOTOPBIH COOTBETCTBEHHO OYACT IOJICKATh YTBEPKIACHUIO JUISI TMPOBEACHUS

BBOJAMMOUW NPOLIEAYPHI 22,

22 YripaBIlieHHe TIPOLICAYPAMH OAHKPOTCTBA: TEOPHS M IOPHIMYECKas MPAKTHKA: ydeOHoe mocobue / dpoos U.B.
Hosocubupck: Anbda - [Topre. 2013. C.115.



16

Crnenyronieil paccMOTpuM JApPYryr0 OaHKpPOTHYIO HPOLEAYpPY, HOCAIIYIO
peaOuINTAIMOHHBIA  XapakTep - Npoleaypy (HUHAHCOBOIO O3JO0POBJICHUS.
[Tpouieaypa ¢GuHAHCOBOTO O3OPOBJICHUS MPUMEHSETCS B Jeie 0 OaHKPOTCTBE B
LEJISIX BOCCTAHOBJICHUS IUIATEXKECHOCOHOCTU JOJDKHUKA YK€ MOCHe NPUHATUS
CYIOM 3asiBIICHUS O TPU3HAHMM JOJDKHHUKA HECOCTOSITENIbHBIM (B OTJIHYUE OT
CaHallUM M UHBIX MEp MO MPEAyNpEKICHHIO OaKHPOTCTBA), MOCIE 3aBEPILICHUS
OTKPBITON B OTHOILICHUU TOJDKHUKA MIPOLEAYPHl HAOTIOCHHUS.

[Ipouenypa QuHAHCOBOrO O3AOPOBJICHUS NPHUMEHSETCS apOUTPAXKHBIM
CyJOM B OTHOLICHUM [OJDKHMKAa HAa OCHOBAaHUM pEIICHHUS MEpPBOro coOpaHUs
KPEAUTOPOB, TPOBOAMMOTO TO pe3yiabTaTaM HaOMIOACHUSA, TpPHU HATHYUU
COOTBETCTBYIOLLIETO XOJaTalCTBa OT YYaCTHHKOB JOJDKHHMKA WIM JIPYTHX JIUIL,
Y4aCTBYIOLIHNX B JeJIe 0 GAHKPOTCTBE M 00714 [AI0NX TAKKM IIPaBOM>.

B xome mporenypbl (UHAHCOBOTO O3J0POBICHUS JOJDKHUK OCYIIECTBIISET
UCIIOJJHEHUE CBOMX 0053aTelIbCTB IEpel KPEeIUTOpaMu B COOTBETCTBUU C
YTBEPKACHHBIM COOpaHHWEM KPEeIUTOpPOB TpadMKOM IMOTAIIECHUS 3aT0KEHHOCTH.
ObecrieueHreM UCTIOTHEHUST 0053aTeNbCTB JOHKHUKA MOXKET MPU 3TOM BHICTYIATh
3aJI0T UMYIIECTBA WM MMYILECTBEHHBIX MpaB, HE3aBUCUMOM rapaHTHEN U UHBIMU
ciocobaMu, MPEeAyCMOTPEHHBIMUA TPaKIAHCKUM 3aKOHOJATenbcTBOM. [Ipu sTOM
UCIIOJTHEHHE  0053aTeNbCTB  JIOJDKHUKA HE  MOXET ObITh  00ecrnedyeHo
NpPUHAUISKAIIMM €My Ha MpaBe COOCTBEHHOCTH WM TIPaBEe XO3AKWCTBEHHOTO
BEJICHUSI UMYIIECTBOM (MMYIIECTBEHHBIMU MpaBaMu). Kpome Toro, ucmoigHeHHe
JOJKHUKOM 00sI3aTENIbCTB HE MOKET OBITh 00ECIEeUeHO yAepKaHUEM YKa3aHHOTO
MMYILIECTBA, 3aJaTKOM WJIM HEYCTOMKOM.

Poccuiickoe 3aKk0HOIATENbCTBO O OAHKPOTCTBE YCTAaHABIMBACT JOCTATOYHO
CTpOTHE TOPSIOK U CPOKM IMOTalICHUs 3aJ0JDKEHHOCTH TMepell KpeauTopamu
TpeOOBaHUS BCEX KPEIUTOPOB, BKIIOUECHHBIX B PEECTp TpeOOBaHMI KPEAUTOPOB,
JIOJKHBI OBITh YJIOBJIETBOPEHBI HE TO3JHEE, YeM 3a MECHI] 10 JaThl OKOHYaHUs

CpoKa MpoueaAypbl (PUHAHCOBOTO O3/I0POBJIEHUSA, TMpPU H3TOM TpeOOBAHUS

%% YnipaBlieHHe TIPOLICAYPAMH OAHKPOTCTBA: TCOPHS M IOPHAMYECKAs MPAKTHKA: ydeOHoe mocobue / ®poos U.B.
Hosocubupck: Anbda - [Topre. 2013. C.224.
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KpPEIUTOPOB NEPBOM M BTOPOI 0Uepen TOJKHBI ObITh yIOBIETBOPEHBI HE MO3/THEE
YeM Yyepes IECTh MECALIEB C 1aThl BBEAEHNUS POLETYPBI.

[loramenne TpeOOBaHUII KPEIUTOPOB OCYIIECTBISIETCA €KEMECSYHO,
PaBHBIMM MPONOPUUOHATIBHBIMU IIJIATEXAMHU, B OTHOIIEHUU BCEX KPEIUTOPOB,
BKJIFOUEHHBIX B PEECTp, COIMVIACHO MX OYEPEMHOCTH (IEHCTBYeT oOlee mpaBuio,
COrJIaCHO KOTOPOMY IMEpeXo]i K TMOTalleHUI0 TPeOOBAHHM KPEAUTOPOB KaxKIOU
MOCJEAYIOIIEN OYeper OCYIIECTBISAETCS TOJBKO B CIydae IOJHOTO IOTalleHUus
BCEX TpeOOBaHUN KPEAUTOPOB Mpenbiaymer odepeau). JloKHUK o0O0s3aH
MPEACTaBUTh AJMUHUCTPATUBHOMY YIPABJISIONIEMY OTUET 00 MCIOJIHEHUU ILIaHa
(bMHAaHCOBOTO O3J0POBJIEHUS B CPOK HE IMO3JIHEE OJHOIO Mecsla /10 OKOHYaHUS
CPOKa IIPOLIEYPHI.

B nepuon nmpoBeneHus mnpouenypsl (PUHAHCOBOTO O3J0POBIIEHUS OpIaHbI
YOPaBJIEHUs JOJDKHUKA MO-TIPEKHEMY OCYIIECTBISIIOT CBOM AJMUHUCTPATHBHBIC
GyHKUIMHA, HO TpU ITOM OTPAaHUYMBAIOTCA B PACIOPSHKECHUH HMYIIECTBOM
JNOJDKHMKA. JIOJDKHMK HE BIIPABE COBEPIIATH CHEJIKH, NPEIMETOM KOTOPBIX
BBICTYNAET MPUOOPETEHUE WU OTUYXIACHUE MMYLIECTBA, OajaHCOBasi CTOMMOCTh
KOTOpOTro TpeBbiaer 5 % oT olmiel CTOMMOCTH BCEX €ro aKTHUBOB, CJCIIKH, B
OTHOLIEHUM KOTOPBIX Yy aAMUHHUCTPATHUBHBIX OPraHOB YNPABJIEHUSA HOJDKHUKA
UMEeTCsl JIMYHAas 3auHTEPECOBAHHOCTb, a TaKXe CJEJIKH, BJEKyLIue 3a COoOOH
BblJauyy 3aiiMOB, TapaHTUW W TOPYYUTENLCTB. Takue CHENKU MOryT OBITh
COBEPILEHBI TOXKHUKOM HCKIIOYUTENBHO € COTJIacUsl COOpaHus KpEeIUTOPOB.

BMmecte ¢ Tem, B 3aKOHE TakKe OMPECNICHbI CIEIKU, KOTOPbIE MOTYT OBITh
COBEpLIEHbl ~ OpraHaMHM  YNPABJICHUS  JODKHUKA  TOJBKO € cOorjacus
aAMUHHACTPATUBHOTO ynpasisromero. K Takum chenkaMm OTHOCATCS CHEIKU I10
YCTYNKE TpaB TpeOOBaHMI MOJDKHMKA K TPETHUM JIUIAM, TEPEBONY JOJTa,
MOJIYYEHHUIO 3aliMOB, a TAaK)KE€ WHBIE CHCJIKH, IOCIE€ COBEPUIEHUS KOTOPBIX
KpeAUTOpCKasi 3aJ0JDKEHHOCTh JOJDKHHMKA YBEJIWYUTCS Oojiee 4YeM Ha IATh
INPOLIEHTOB OT OO0mell CyMMbl TpeOOBaHUI KPEAUTOPOB, YCTAHOBJIEHHBIX

apOUTpaXHBIM CYJIOM M BKJIOYEHHBIX B peecTp TpeOOBaHUN KPEAUTOPOB
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JIOJDKHUKA 110 COCTOSIHUIO Ha 1aTy BBEJICHHs B OTHOLICHUH HETO pacCMaTpUBAEMON
IIPOLIEIYPBI.

Kangupnatypa ~ aIMHHMCTPATMBHOIO  YOPABISIOIIETO  yTBEPXKAACTCSA
apOUTPaXKHBIM CY/I0OM B MOPSIJIKE, IPEAYCMOTPEHHOM IOJIOKEHUAMH CT. 83 3aKoHa
0 OaHKpOTCTBE, OJHOBPEMEHHO C pAacCMOTPEHHMEM BOIpPOCAa O BBEACHHH B
OTHOILIEHUU JIOJDKHUKA MPOLEAypbl (PMHAHCOBOTO O3/I0POBJICHHUS, 10 UTOraM YETro
BBIHOCHUTCSI COOTBETCTBYIOLIEE ONPEACICHUE, B KOTOPOM, IIOMUMO BCETO IIPOYETO,
YKa3bIBAa€TCsl TAaKKE CPOK, HAa KOTOPBIM BBOJMTCS IPOLEAYpa, a TaKKeE Jaara
CyNeOHOro 3acelaHus IO pacCMOTPEHHI0 OT4€Ta  aJIMUHUCTPATUBHOTO
YIPABIAIOLIETO O Pe3yJbTaTaxX NIPOBEACHUS (PMHAHCOBOTO O310POBIICHMS.

ApOUTpakHBIM yHpaBIAIOIIMNA B paccMaTpuBaeMoOi Mpolenype, B CHILY
MOJIO)KEHUH OAaHKPOTHOIO 3aKOHOAATEIbCTBA, HAJECNEH PSIOM CIEIHUAIbHBIX
IIPAaBOMOYMM, HAPUMEpP, aIMHUHUCTPATUBHBINA YNPABIISIOMINNA BIPABE 3asBUTH B
pamMKax Jena o OaHKpOTCTBE XOAAaTaliCTBO ¢ TpeOOBAaHHEM OO0 OTCTPAHEHUH OT
YIOPABJICHUS JTOHKHUKOM €r0 PYKOBOJUTENS, OOPATUTHCS K CYIy C 3asBJIEHUEM O
NPU3HAHUHA HEJAEHCTBUTEIBHBIMU CHEJOK JOJDKHUKA MO OOHIMM TpPa)TaHCKUM
OCHOBAHMSAM H TaK jajee .

I[Ipu sTOM, moOXamyd, TJIaBHOM  (QyHKUMEH  aJAMUHUCTPATHUBHOTO
YOPaBIAIOIIETO  SBIAECTCS  OCYLIECTBICHHE  KOHTPOJISL  3a  HAJICKAILUM
WCIIOJIHEHHEM YTBEPKIEHHOTO IJIaHa (DMHAHCOBOTO O3JI0POBJICHUS JOJDKHHUKA U
COOJIIOIEHNEM YCTaHOBJIEHHOTO TpauKa MOTralleH!sl 3a10JKEHHOCTH.

PaccMoTtpum crienyroniyio npoueaypy, NpuMeHseMyIo B jielie 0 OaHKPOTCTBE
IOPUINYECKOTO JIMIIA — BHELIHEE YIIPABIICHUE.

Bremnee ynpasieHue — 310 €€ oaHa U3 Ipoueayp, NPUMEHAEMBIX B JEIIe
0 OaHKPOTCTBE K JOJDKHUKY, HOCSIIAs peaOWIMTAlMOHHBIA XapakTep, LEIbI0
KOTOPOM SIBISIETCS HE TOJBKO YJOBJIETBOPEHHE TPeOOBAaHUN KPEIUTOPOB, HO U

BOCCTAaHOBJICHHUC (bHHaHCOBOFO COCTOAHHUA NOJIZKHHUKA.

% [IpaBoBOE PEryTHPOBAHHE HECOCTOATEILHOCTH (G6aHKPOTCTBA): Y4eGHO - mpakTHyeckoe mocodue / C.A. Kapenuna
// M.: Bonrepc Kirysep.2016. C. 50.
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B ommune OT BBIIIEONHCAHHBIX MPOLEAYP, IPU BHEIIHEM YIPABICHUH
(GYHKIIUM PYKOBOJAUTENS W WMHBIX AJMHUHHCTPATHUBHBIX OPraHOB JOJDKHUKA B
IOJIHOM O0BEME MEPEeXOAiAT K BHEIIHEMY YIPABJISIOLIEMY, YTBEPXKIAEMOMY
apOUTPaXXHBIM CYJIOM IIPU BBEJECHUM B OTHOLIEHMH JOJDKHHMKA COOTBETCTBYIOLIEH
TPOLIEYPHI-.

[Ipouenypa BHEIIHEro YIpaBICHHUs MOXKET OBbITh BBEACHA Ha CPOK HE
NPEBBIIAOMINN BOCEMHAAATH MECSALUEB M NOPOJUIeHa MO XOAATalCTBY JIWLI,
Y4YacTBYIOIIMX B Jesie, HE Oosee yeM Ha mmecTh Mecsues. [Ipn aTom obmuit cpok
HaxXOXKJEHUS JIOJDKHHKAa B IIPOLEAYpE BHEIIHETO YIPABJICHUS HE MOXKET
MPEBBIIIATH JBYX JIET.

W3 mnocnencTBUii NPUMEHEHUs B OTHOLICHMM IOPUAMYECKOrO JIMLA
OpOLEAYpbl BHEIIHErO YINPaBICHUS MOXHO BBIJIEIUTh OJHY OCOOEHHOCTb,
BBITOJIHYIO JUISl IOJDKHUKA — MOpaTOpuUi (3aIlpeT) Ha yIOBIETBOPEHHE TPeOOBaHUMI
KpeauTopoB. Takoil 3ampeT pacnpocTpaHsAeTcs Ha JCHEXHbIe 00s3aTeNIbCTBA U
oOs3aTeNbHbIE IUIATEXKH, 34 HUCKIIOUEHHEM TEKYyIIMX IUIaTeXKel JOJKHHKA.
Tekymue TpeOOBaHUS MOJJIEKAT YJIOBIECTBOPEHUIO 10 MEPE HACTYIJIEHUS CPOKa
UX HCIIOJIHEHUS U HE BHOCSATCS B peecTp TpeOoBaHUM KpeautopoB. Kpenutopsl
JOJDKHUKA MO TEKyUIMM IUIaTeXaM, HECs PUCKU HEYJIOBJIETBOPEHUS HX
TpeOOBaHUIl, BIpaBe HacTauBaTh Ha HEMEIJIEHHOM MHCIIOJIHEHUU CBOMUX
TpeOOBaHUI.

BuemHuii ynpaBiasiomuid IpuHUMaeT Ha ceOsl BCIO COBOKYINHOCTb MpaB U
OOs3aHHOCTEM, TMPUCYUIMX OpraHy yIpaBieHus JoiDkHHKa. [lpu  3Tom
OTrpaHUYMBAETCS JIMIIb €r0 MPAaBO HA COBEPILIECHUE KPYMHBIX CHEJIOK U CHEIOK C
3aBEIOMON 3aWHTEPECOBAHHOCTHIO. Takue CAENKH MOTYyT OBITh COBEpUICHBI
BHEIIHUM YTPaBJISIONIMM TOJBKO C corjacusi coOpaHus (KOMHUTETa) KPEAUTOPOB,

. 26
C€CJIM MHOC HEC CIICAYCT U3 YTBCPIKACHHOI'O IIJIaHA BHCIIHETO YIIPAaBJICHUA .

% YnipaBlieHHe TPOLELYPAMH OAHKPOTCTBA: TCOPHS M IOPHAMYECKAs MPAKTHKA: ydeOHoe mocobue / Oponos U.B.
Hosocubupck: Anbda - [Topre. 2013. C.270.

% [IpaBoBOE PEryTHPOBAHIE HECOCTOATEIPHOCTH (6aHKPOTCTBA): Y4eGHO - mpakTHdeckoe mocodue / C.A. Kapenuna
// M.: Bonrepc Kirysep. 2006. C.86.
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Kanauparypa BHEIIHEro yHOpaBISIOLIErO YTBEPKAACTCA apOUTPaKHBIM
CyIOM B TMOpSAKEe, MNPEAYCMOTPEHHOM OOIIMMHU TIOJOKEHUSIMH 3aKOHa O
OaHKpOTCTBE, KACAIOIMIMMHUCS  MOpSAKAa  YTBEpPKIACHUS apOUTpaKHBIX
YIPABJSIIOLIUX.

Buemnuii  ynpapnsitomuid, TOMUMO OONIMX TMpaB U  OOA3aHHOCTEH,
YCTAaHOBJIEHHBIX JUIsI apOUTPaXHbIX  YNPABISIOLIUX, B COOTBETCTBUU C
noJIokKeHusIMU  ¢T. 99 3akoHa o0 OaHKPOTCTBE HAJEISIETCS COBOKYIHOCTBIO
CHEeUalIbHBIX MPaB M 00S3aHHOCTEHN, OOYCIOBIEHHBIX CHENU(PUKON MPOUETYPHI
BHEILIHETO YIPABJICHMS, €€ LIEISIMU U 3a/1a4aMU.

JIeliCTBUSA M TIPAaBOMOYMSI, OCYIIECTBIISIEMbIE BHEIIHUM YIPABISIOMIMM TIPH
paccMaTpuBaeMoM IPOLEAYPEe, MOXKHO YCIIOBHO PA3IEIIUTh HA IBE IPYIIIIBL:

— OPraHM3alMOHHO-PACIOPSIUTEIbHBIC (mpu OCYLIECTBJICHUU
YOPABISIIONMM  (PYHKIMH aJIMHUHUCTPATUBHOIO OpraHa yIpaBJICHUS
JOJDKHUKA);

— cyrybo  0OaHKpoTHble  (IIpM  OCYILECTBICHUM  YIPaBISIOIIUM
MEpOMNpPUATHNA, NPETYCMOTPEHHBIX 3aKOHOM O OaHKpOTCTBE s
paccMaTpuBaeMoOu MPOIETYPHI).

B kauecTBe k€ OCHOBHON OOS3aHHOCTH apOUTPAKHOTO YHPABJISIOLIETO MPU
NpOLEypEe BHEIIHErO YNPAaBJIECHUS MOXHO BBIIECIUTh pPa3pabOTKy IJIaHa
BHEILIHErO YINPABJICHUS U OCYLIECTBICHUE MEPONPHITHI 0 €ro peaiu3alud U
KOHTPOJIIO 32 €ro MCHOJHEHUWEM. BHEIHuN ynpaBigiomuil 00s3aH MOATOTOBUTH
MPOEKT IJJaHA BHEIIHEro YIpaBJEHUS B TEUEHUE OJHOTO Mecsla C MOMEHTa
YTBEPKIECHUSI €ro KaHJIWJATypbl, IIOCJIE€ YEero MPOEKT IUIaHA YTBEPKIAETCA
coGpaHHeM KPeIuTopoB” .

[Ipouenypa  BHEHNIHErO  YNpaBICHHUS  COAEPKAT  KOMIUIEKC — MEp
OpraHU3allMOHHOTO M  3KOHOMHMYECKOIO  XapakTepa, HalpaBJICHHBIX Ha
BOCCTAaHOBJIEHHE (DMHAHCOBOTO COCTOSIHUSA JOJDKHUKA M €ro CyOBEeKTHBHOTO

IMOJIOKCHUA B I'PAKAAHCKO-IIPABOBBIX OTHOIICHUAX.

%" HecocTosTeIbHOCTS (GaHKPOTCTBO) IOPHAMYECKIX M (GH3nudeckux Iui: yaeGHoe mocobue / C.I1. MBanosa, JI.H.
3emirsikoB, A.JI. bapanaukoB. M.: FOctumus, 2018. C.73.
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Tak, B paMKax BHEIIHETO YNPABIEHUS MOTYT, HAIPUMED, OCYLIECTBIISITHCS:

— W3MCHEHHE HAMNPAaBJICHUS IEATCITLHOCTH (MPOUIs) TOJDKHAKA,

— 3aKpBITHE YOBITOUHBIX MPOU3BOICTB;

— B3BICKAHHWE C TPEThUX JIMI[ B TMOJb3Yy JOJKHUKA JeOUTOPCKOM
3aJ10JDKEHHOCTH U MPOJaXKa 4aCTH UMYIIECTBA;

— ycTymka mpaB TpeOOBaHMS OJDKHMKA K TPETHUM JIMIIAM, WCIIOJTHCHHE
00s13aTENBCTB  JIOJDKHUKA COOCTBEHHMKOM HWMYIIECTBA JIODKHHKA —
YHUTAPHOTO MPEANPUATHS, YIpEeTUTEIsIMU (y4acTHUKAMU) JOJKHUKA WIIH
TPETHUMH JIMIIAMH, TPpOJaxka npennpusatust nokauka (cr. 109 3akona o
OaHKpPOTCTBE);

YKazaHHbBIN EpEUECHb HE SIBJIACTCS 3aKPBITHIM.

K npumepy, B 1eNsIX BOCCTAHOBJICHHS IIJIATEXKECIIOCOOHOCTH JOJHKHUKA
IUTAHOM BHEIIIHETO YTMPAaBICHUS MOXET OBITb NPEIyCMOTPEHO YyBEIUYEHUE
YCTaBHOTO KamuTaja JODKHHKAa — akiuoHepHoro oOmectBa (AO) myrem
pa3MeIeHHs JOMOJHUTEIBHBIX OOBIKHOBEHHBIX akmuii (m. 1 cr. 114 3akoHa o
O0ankpotcTBe). [Ipu 3TOM TODKHHK, H30aBISASCH OT YaCTH JIOJTOBBIX 005S3aTEIIbCTB,
npuoOpeTaeT HOBBIX JIMI] (AKLIMOHEPOB), CIIOCOOHBIX OKAa3bIBATh BIUSHHUE HAa €ro
JAJbHEUIIIYI0 JeATeNIbHOCTh. Te€M HE MEHEe, TaKoW Crmoco0 BOCCTAaHOBJICHUS
IaTEXKECTIOCOOHOCTH JIOMKHUKA BO3MOXKEH MCKIIOYUTENIBHO TOCNe OJA00pEeHUs
CHACIKHA OpPraHOM yMpaBJEHUS JOJDKHUKA W TOCJIEAYIOIIMM YTBEPXKICHUEM
BOIIpOca Ha 001eM coOpaHuM KPEIUTOPOB.

Takum  oOpa3om, TIporieAypa  BHEIIHETO  YIPABJICHUS  SIBISETCS
peadUIMTAllMOHHON MPOLIETYPOd, MPOBOJUMON B OTHOIICHUM JOJDKHUKA B IEJISIX
YCTaHOBJICHHsI OajaHCa WMHTEPECOB MEXAY CTOPOHAMH, YIAOBJICTBOPCHUS
TpeOOBAHUM KPEAUTOPOB C COXPAHEHHEM MPH ITOM JOKHHUKA KaK ydacTHUKA
Ipa)XJaHCKUX MMPAaBOOTHOIIEHUN.

Crnenytoleid mpoleaypoil, IpuMEHsIEMON B JieJie O HECOCTOSITEIbHOCTH B

OTHOICHHUU AOOJDKHHUKOB — IOPpUAWMYCCKHUX JIMI H HOCHIH€I>’I J'II/IKBI/I,Z[aLII/IOHHBII\/'I


consultantplus://offline/ref=AE6CD953D114051CBB05CF8A3E1E70212541BFE8008F9FCD57480B5A97FD6CF7D3B4E484E5CF188809EF35E5282E32CC9B16E666FEE2D031E7f1L
consultantplus://offline/ref=AE6CD953D114051CBB05CF8A3E1E70212541BFE8008F9FCD57480B5A97FD6CF7D3B4E484E5CF1B8902EF35E5282E32CC9B16E666FEE2D031E7f1L
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XapakTep SBISAETCS KOHKYPCHOE MPOU3BOACTBO. OCOOEHHOCTH JaHHOW MPOLESY Pl
OyZyT pacCMOTPEHBI B HACTOSIIEH paboTe MO3/IHEE, B CIEAYIOIIMX IIaBaXx.

B cootBerctBum co ct. 150 3akona o OaHkpoTcTBe Ha JI000# cTaauu
paccMOTpeHMs] apOUTpakKHBIM CyAOM Jeja O OaHKpOTCTBE JOJDKHHUK, €ro
KOHKYPCHBIE KPEIUTOPBI U YIIOJITHOMOUYEHHBIE OpraHbl BOPABE 3aKIFOYUTh MUPOBOE
COIJIallICHHUE.

MupoBoe cornamienue — 3T0 peabHIMTUPYIOLIas IPOIeaAypa, pearuzyemasi C
LEIbI0 IOCTHXKEHUSI KOMIIPOMKCCA UHTEPECOB KPEAUTOPOB U JOJKHUKA. MUpoBOE
COINIallieHHe, cojaepkamee B cebe ycnoBuUs 00 YMEHBIIEHUM pa3Mmepa
3aJI0JDKEHHOCTH, OTCPOYKH €€ YIUIaThl WM IOralleHne TpeOOBaHUW KPEIUTOPOB
TPETBUMU JIMLAMHU SIBISETCS, Pa3yMEETCs, CaMblM IPUEMIIEMBIM I JOJLKHHUKA
UTOTOM IPOLIEypbl OaHKPOTCTBA.

MupoBoe corjameHue 3aKiIo4aeTcss MEXAY IOJKHHKOM, KOHKYPCHBIMHU
KpEAUTOPAMU U YIOJHOMOYEHHBIMU OopraHaMu. [Ipu 6aHKpOTCTBE IOPUAMUECKOTO
JUIA JUIOM, NPUHSBIIMM pPEIICHHE O 3aKJIIOYEHWH MHPOBOTO COTJIALIEHUS, a
TaK)X€ TOJIMUCAHTOM COIJIAIICHUs BBICTYNAIOT: PYKOBOAMTENb JTOJDKHUKA MpU
npoueAype HaONIOAEHHWs; TMpU BHEIIHEM YIPaBICHUW WIM KOHKYPCHOM
MIPOU3BOJICTBE — apOUTPAXKHBIN (BHEIIHUIA, KOHKYPCHBIN) yIPaBISIOUIUN

OT MMEHHM KOHKYPCHBIX KPEIUTOPOB U YIIOJJHOMOYEHHBIX OPraHOB MUPOBOE
COrJallleHHe TMOAMMCHIBACTCS MPEICTABUTENEM COOpaHUs KpPEIUTOPOB WM
YIOJHOMOYEHHBIM Ha COBEPILIEHUE JAHHOTO IEUCTBUS JIULIOM.

MupoBoe cornameHue yTBEepXKIaeTcs apOutpaxHbiM cyaoMm. [lpu
YTBEPKJIEHUH MUPOBOT'O COTJIAIIEHUS ApOUTPaXKHBIN CyJl BHIHOCUT OIPEICICHHUE O
ero yTBEPXKICHUU U IMpEKpalleHuu jena o OaHKpoTcTBe. B ciydae yTBepkaeHus
MHUPOBOrO COIVIAIIEHUS Ha CTAJWHA NPOLEIYypbl KOHKYPCHOI'O IPOM3BOJACTBA B
cootBercTBUM C¢ M. 4 cr. 150 3akoHa O OaHKPOTCTBE B OIpEACIICHUU 00
YTBEPKIECHUH MHPOBOIO COIVIALIEHUS YKa3blBA€TCS HA TO, YTO PELICHHE O
NPU3HAHUU JIOJDKHUKA OAHKPOTOM M 00 OTKPBITUU B OTHOUIEHUH HETO MPOLEIYPHI

KOHKYPCHOT'O IIPOU3BOACTBA HE ITOJJICKHUT UCIIOJIHCHHUIO.
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B coorBerctBun ¢ m. 1 cr. 157 3akoHa o OaHKPOTCTBE OCHOBHBIM
00s3aTEIPHBIM ~ YCIIOBUEM, TP COOJIOJEHUU KOTOPOTO apOUTPaKHBIA CYA
YTBEPKJIAa€T MHUPOBOE COTIJIALIEHUE, SIBJIAETCS MOTalleHUuE 3aJ0DKEHHOCTH II0
TpeGOBAHMSIM KPEANTOPOB IIEPBOiT K BTOPOIT 0uepeei>.

Tem He MeHee, PU HEKOTOPHIX OOCTOSATEILCTBAX CYJAOM MOXKET OBITh
OTKa3aHO B YTBEPXKICHUM MHPOBOTO corjameHus. K Takum oOCTOSTENbCTBAM,
HarpuMep, MOXKHO OTHECTH: HApyUIEHUE MPETyCMOTPEHHOTO 3aKOHOM MOpsJIKa
3aKJIIOUEHHS COTJIAIIECHUS; HECOOTBETCTBUE YCJIOBUM COTJIAIICHUS] TPEeOOBAHUSIM
3akoHa O OAHKPOTCTBE M HMHBIX 3aKOHOB; YIIEMJICHUE YCIOBUSMH COTJIAIICHUS
MpaB TPETHUX JIUII.

PacropskeHre MHPOBOTrO COTVIAIIEHHUS, YTBEPXKICHHOTO apOUTPaKHBIM
CyIOM, MO COTJAIICHUIO MEXAY OTIEIbHBIMU KPEAUTOPAMHU U JOJDKHUKOM HE
nomyckaetrcs. Cnegyer 3aMeTUTh, YTO MHPOBOE COIJIAIIEHHE MOXKET OBITh
pacTOpruyTo apOUTPaKHBIM CYJOM B OTHOIICHUH BCEX KOHKYPCHBIX KPEIUTOPOB U
YIOJIHOMOUYEHHBIX OpPraHoOB MO 3asBJICHUI0O KOHKYPCHOTO KpeauTopa WU
KOHKYPCHBIX KPEIUTOPOB U (MJIM) YIMOJTHOMOYEHHBIX OpPraHOB, OOJaJaBIIMX Ha
JaTy YTBEPXKIACHUS MHUPOBOTO COIJIAllIEHUs HE MeHee ueM 1/4 TpeOoBaHui
KOHKYPCHBIX KPEIUTOPOB U YIIOJHOMOYEHHBIX OPTaHOB K JIOJDKHUKY.

[TomumMo mporielyp, PpacCMOTPEHHBIX BBIIIE, B Jielie O OaHKPOTCTBE
IOpUJIMYECKOTO JIMI[a TIPU  OMNPEENEHHBIX OOCTOATENbCTBAX MOTYT TaKXKe
MPUMEHSITLCA U YIPOILIEHHBIE MPOIETYPhl HECOCTOATEIBHOCTH.

Tak, B ciydae OaHKpPOTCTBA JMKBUAMPYEMOTO WM OTCYTCTBYIOIIETO
JOJDKHUKA MPUMEHSIOTCS YIIPOIIEHHBIE MPOIEAYPHI.

B cootBerctBum ¢ nonoxenusiMu ct. 62 'K PO yupenurenu (y4acTHHKH)
IOpPUJIMYECKOTO JIUIA HE3aBUCUMO OT OCHOBAHMIi, IO KOTOPHIM MPUHATO PEIICHUE
O €ro JHWKBHAAIIMKM, B TOM 4YHCJIE B ciydae (PaKTUYECKOro MpeKpaIieHus

ACATCIBHOCTH HOPHUAUMYCCKOIO JIMIIA, 00s13aHbI COBCPIIUTHL 3a CUCT HMMYIICCTBA

8 ITaxapykoB A.A., CemeycoB B.A. [IpaBoBoe peryinpoBaHHe KOHKYPCHOTO IMPOW3BOJICTBA IOPUIAMUYECKUX JIHIL
(Bompocs! Teopun u ipakTukH) // Upkyrck. 2006. C.105.



24

FOPUIMYECKOr0 JIMIA JCHCTBHS MO JIMKBHAALMM FOPUAHYecKoro imma’. Ilpu
HEJOCTATOYHOCTH HMMYIIECTBA OPUAMYECKOTO JIMIA YUYPEOUTeNnu (y4aCTHUKH)
IOPUIMYECKOTO JIMIa O0S3aHbl COBEPIINTH yKa3aHHBIE IEHCTBHUS COJIHIAPHO 3a
CBOM CYET.

VYupenurenu (y4acTHHKH) HOPUAMYECKOTO JULA WJIM OpPraH, NPUHSBIIHE
pelieHue O JUKBUAALMHM IOPUIUYECKOTO JIMIA, Ha3HAYAIOT JUKBUAAIIMOHHYIO
KOMHUCCHIO (JTMKBHJATOpA) W YCTAHABJIMBAIOT MOPSIOK U CPOKH JUKBHUIAIUU B
COOTBETCTBHH C 3aKOHOM.

C MoMeHTa Ha3HauYeHUs JMKBHUJIAIIMOHHON KOMHCCHMH K HEH Mepexonsr
MOJIHOMOYHMS 10 YNPABICHUIO JelaMu topuaudeckoro juma. [Ipu stom ecnm
JUKBUIAIIMOHHON KOMHCCHEW YCTaHOBJEHAa HEJAOCTAaTOYHOCTh HMYIIECTBA
IOPUIMYECKOTO JUIa JUIs YJIOBJIETBOPEHMsSI BCeX TpeOOBaHUI KpeAUTOPOB,
JanbHeNIas TMKBUAALWS IOPUANYECKOTO JIUIA MOXKET OCYIIECTBISITHCS TOJBKO B
NOpSAJKE,  YCTAaHOBJIEHHOM  3aKOHOJATEIbCTBOM O  HECOCTOATEIBHOCTH
(6ankpotcTae).

B  Takom  cimydae = JMKBUAAIIMOHHAS ~ KOMHUCCUS  (JIMKBUIATODP)
JUKBUAMPYEMOTO IOPUANUECKOTO JIMIa 00s13aHa 00paTUTHCS B apOUTPaKHBIN CyI C
3asBJICHUEM O MTPU3HAHUH OpPTraHU3aluu OAHKPOTOM.

ApOUTpaXXHBIN CyJ NMPUHUMAET PEIIEHHWE O MPHU3HAHUU JIMKBUIUPYEMOTO
JOJKHUKA OAaHKPOTOM M 00 OTKPBITHH KOHKYPCHOTO MPOU3BOJICTBA U YTBEPKAAET
KOHKYPCHOTO YIIPaBJISFOIIETO B MOPSJIKE, IPETyCMOTPEHHOM 3aKOHOM.

Cnenyer oOpaTuTh BHHMaHHE, 4YTO JJis MPUMEHEHUS YHIPOIIEHHOM
IPOIEAYPHl HECOCTOATEIHHOCTH B OTHOIICHHH JIMKBUAMPYEMOW OpTraHU3alud
HE00XO0MMO, YTOOBI pa3Mep MPEAbIBISEMBIX K JTODKHUKY TPEOOBAaHUMN TTPEBBIIIAT

CTOMMOCTD €I'0 UMYIIICCTBA.

2 I'paxmanckuii kogexe Poceniickoii ®enepauuu (Yacts mepsast) ot 30.11.1994 Ne 51 — @3 (pex. ot 03.08.2018) //
CoOpanue 3akoHonatenberBa PD. 1994, Ne 32, Ct.3301.

30 ITaxapykoB A.A., TrokaBkuH — [TnoTHUKOB A.A. YIOBIEeTBOpeHHE TPeOOBAHMI KPEAUTOPOB JIMKBUIAUPYEMOTO
OPUANYECKOTO JInna: yHupuKaus wim auddepeHnuaius mpaBoBoro peryinupoBanusa? // 3axon. 2016. Ne 6. C.142.
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JIuttamu, 00sI3aHHBIMU OOPATUTHCSA B apOUTPAKHBIA CyJ C 3asBICHHEM O
MPU3HAHUN JINKBUJUPYEMOTO JIOJDKHMKA OaHKpPOTOM, B CIydae BBISBICHUS
YKa3aHHOTO BBIIIE 00CTOSATEIBCTBA, BIISIOTCS:

- COOCTBEHHHMK HUMYIIECTBA JOJKHUKA - YHUTApHOTO MPEANPHUSATHUSA,
yuypeauTenb (Yy4acTHHMK) JOJDKHMKAa WIH PYKOBOJMTENb JODKHUKA - IIOCIIE
OPUHATUS pEUICHUS O JIMKBUAAIMU OPUJIMYECKOrO JIMIa M JO0 CO3JaHus
JUKBUJAIIUOHHONW KOMUCCUU (Ha3HAYEHUS JTUKBUIATOPA);

- IMKBUJIAIIMOHHAS! KOMUCCHS WU JTUKBUAATOP.

3akoHOAATENb MPEIYCMATPUBAET ONPEACIICHHBIE MOCIEACTBUS B CIIy4yae
HEUCITOJIHEHHSI 00SI3aHHOCTU O OOpallleHUI0 B apOMTPAXKHBIN CyJ O NpHU3HAHUU
JMKBUUPYEMOTO JODKHUKA OaHKpOTOM (CT. 226 3aKOHA O OAHKPOTCTBE):

a) B EI'PYOJI He BHOCHUTCS 3anuCh O JTUKBUAAIINN JOJDKHUKA;

0) Mpy HETOCTATOYHOCTH MMYILIECTBA Y MOJDKHUKA JJIA MOJHOTO pacuera ¢
KpEIUTOpaMU BHUHOBHBIE JHIA (COOCTBEHHUK, YUpPEAUTENH, PYKOBOJIUTEIH
JIOJDKHHMKA, TpeIcenaresib JUKBUAAIMOHHON KoMUccuM (TUKBUAATOp)) OyAyT 3a
CBOH CUE€T yJIOBIETBOPSTH TPEOOBaHUS KPEAUTOPOB B HeAOCTarolled 4actu (T.e.
MOTYT OBITh IPUBJICYECHBI K CYOCHIMAPHON OTBETCTBEHHOCTH).

[ToMuMO GaHKPOTCTBA JTUKBUAUPYEMOTO FOPHUIAYECKOTO JIMIIA, YIPOIIEHHAS
npoleAypa  HECOCTOSITEIbHOCTA  NPUMEHSIETCS  TakKK€ B OTHOUIECHUU
OTCYTCTBYIOLIETO JOJKHUKA U MPU OAHKPOTCTBE CHEIMATU3NPOBAHHOTO OOIIECTBA
Y UTIOTEYHOTO areHTa.

B cnywasx, ecaum opraHuzanus WIA PYKOBOJAWUTENb JODKHUKA —
IOPUIUYECKOTO  JIMIA, (AKTUYECKH MPEKPATUBIIEIO CBOK  JIESITEIbHOCTD,
OTCYTCTBYET WJIM YCTAaHOBUTh MECTO UX HAaXOXJEHUS HE TMPEJCTaBISIETCS
BO3MOXKHBIM, 3asBJIEHUE O TMPU3HAHWHM OTCYTCTBYIOIIETO MOJDKHHUKA OaHKPOTOM
MOXET OBITh TMOJAAHO KOHKYPCHBIM KPEIUTOPOM, YIMOJHOMOYEHHBIM OpPraHOM

o 31
HC3aBHUCHUMO OT pasMCpa KpCAUTOPCKOH 3aJ0JDKCHHOCTH .

31 AmocoB M.C. TTopsiok OGKANOBAHMS ONMPEACICHHS O MPUHATHH K TPOM3BOACTBY 3asBICHHUS O MPH3HAHHH
JNOJDKHMKA OaHkpoToM. IIpaBoBas HEONpPENENCHHOCTh. AMNEIUIIMA KakK MOCHCHHsAsA WHCTaHIms // BecTHuK
apourpaxkuoit npaktuku. 2016. Ne 1. C. 21 — 25.


consultantplus://offline/ref=AE6CD953D114051CBB05CF8A3E1E70212541BFE8008F9FCD57480B5A97FD6CF7D3B4E484E5CC198800EF35E5282E32CC9B16E666FEE2D031E7f1L
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3asBiIeHUE O MPU3HAHUU OTCYTCTBYIOIIETO JOHKHUKA OAHKPOTOM MOJAETCS
YIIOJHOMOYEHHBIM OPTraHOM TOJBKO MPU HATUYMHU CPEJCTB, HEOOXOAUMBIX IS
(dbuHaHCHpPOBaHUS MPOIIENYP, IPUMEHSEMBIX B Jiejie 0 0aHKPOTCTBE.

ApOUTpaXXHBIN CyJl MPUHUMAET PEIICHHWE O MPU3HAHUU OTCYTCTBYIOILIETO
JOJKHUKA OAHKPOTOM M 00 OTKPBITHM KOHKYPCHOTO MPOHM3BOJACTBA B TEUYCHHE
Mecsla C JaThl NPUHATAS K [POU3BOJACTBY 3asBICHUA O [PU3HAHUHU
OTCYTCTBYIOIIETO JODKHHUKA OaHKPOTOM WJIM C JaThl MOJydeHHUs apOUTPaskHBIM
CyJIOM 3asBJIEHUS BpPEMEHHOIO YIPABJISIOLIEIO O MEpexojie K YIPOUIEHHOU
npoueaype, NpUMEHsIeMOM B Jiesie 0 0aHKPOTCTBE, K OTCYTCTBYIOIIEMY JOJKHUKY.
[Ipu 3TOoM HaOmoAeHHE, (PUHAHCOBOE O370POBJICHHE, BHEIIHEE YNPABICHUE MPHU
OaHKpPOTCTBE OTCYTCTBYIOIIETO JTOJKHUKA TaKKe HE IPUMEHSIOTCS.

Cnenyer oOpaTuTh BHMMAaHHE Ha TO, YTO €CJIM B TE€YEHHE MOCIEIHUX 12
MECALIEB A0 JaThl MOJA4yu 3asBJICHHUS O MPU3HAHUU JOJDKHUKA OaHKPOTOM HE
IPOBOAMJIUCH OIEpaliK 10 OAHKOBCKUM cueTaM JOJKHUKA, a TAKXKe IPU HATUUUU
WHBIX TMPU3HAKOB, CBUAETENIbCTBYIOIIUX 00 OTCYTCTBUM MPEANPUHUMATEIBCKON
WIM WHOM JeATEIbHOCTH JOJDKHUKA, NPHUMEHSETCS YIpPOILUEHHAs Mpoueaypa
OankporcTBa. Emé oaHMM ciaydaeM TNpUMEHEHHUs YIPOUIEHHONW NpOLEeaypbl
OAHKpOTCTBA SIBISIETCS OAHKPOTCTBO CIIELMATU3UPOBAHHBIX OOIIECTB, UIIOTEYHBIX
areHTOB.

[log cneunanu3upOBaHHBIMU OOIIECTBAMU MOHUMAIOTCS (PUHAHCOBBIE
OpraHu3allid W YYpEeXKJACHHs MNPOEKTHOro (uHaHCHpoBaHud. Takue oOIiecTBa
3aHUMAlOTCAd  HMCTpeOOBaHMEM  [JIOJTOB M HAmlpaBlIE€HUEM  CpPEICTB  Ha
WHBECTULIMOHHBIE MPOEKThl MyTeM NPHOOPETEHHsS] JEHEXKHBIX TPEOOBaHUM IO
00s13aTebCTBAM, KOTOpPbIE BO3HMKHYT B CBS3M C peaju3aluedl HMYILECTBa,
CO3JAHHOTO B pE3yJIbTaT€ OCYIIECTBICHHUS ATHUX NpoeKToB. [lox umoreyHsM
areHTOM T[IOHUMAaEeTCA OTACNbHBIA BHJ KOMMEPUECKOW OpraHu3aluu, CyThb
NESITEIbBHOCTH KOTOPOM CBOAMUTCA K TPUOOPETEHHIO NpaB MO OaHKOBCKUM

KpeanTaMm, Ip€aAOCTABIICHUIO KIIMCHTAM HUIIOTCKH W 3aKJIaJHbIX.
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3asBiieHHE O MPU3HAHUM CIELUAIU3UPOBAHHOIO O0IECTBA IOJAET
BJIa/IeTIel] OOIHUraniii Ha OCHOBaHUM PEIIeHHs OOIIero coOpaHusi COOCTBEHHUKOB
IeHHBIX OyMmar>.

Kpeautopsl B COOTBETCTBUMU BIpPABE MNPEABIBUTH CBOU TpeOOBaHUS K
CHEUAIN3UPOBAHHOMY OOLIECTBY B TEYEHHE MeCAlla C JaThl BKJIIOYECHHS
CBEJACHUA O NPU3HAHUM CIEUUAIU3UPOBAHHOTO 00IIecTBa OaHKPOTOM M 00
OTKpPBITUM KOHKYPCHOTO NMPOU3BOACTBA B ENMHBIN (hesiepaibHbIi PEECTp CBEACHUIN
0 OaHKPOTCTRBE.

CornacHo mosoxxeHussM cT. 230.5 3akoHa 0 OaHKPOTCTBE PACCMOTPEHHE
nena o OaHKPOTCTBE HIIOTEYHOTO areHTa OCYLIECTBISETCS IO IpaBUiiaM,
IPEyCMOTPEHHBIM JJ11 0AHKPOTCTBA (HECOCTOSITEIIbHOCTH) CIIELUAIN3UPOBAHHBIX
00I11eCTB.

Cnenyer cka3aTb O TOM, YTO NPUMEHEHUE YIPOLIEHHBIX MPOLELYP
HECOCTOSITENIbBHOCTH, MPEIyCMOTPEHHBIX 3aKOHOM O OaHKpOTCTBE, HE 0Opasyer
co00Oll HOBBIE MPOLEAYPHI, OTIUYHBIE OT TE€X, UYTO PACCMOTpPEHb! Bhimie. llpu
YOPOUIEHHOW TPOLEAYypEe HECOCTOSTENBHOCTH OCTAIOTCS HEU3MEHHBIMH IPOLIECC
UHUIMUPOBAaHUS OaHKpPOTCTBA, peaju3alus MpPOIEIypHOro MexaHu3ma (3a
HEKOTOPBIMU  UCKJIIOYEHUSMH, HAlpUMEP TMpPU  BBEIECHUU  KOHKYPCHOIO
IIPOU3BOJICTBA B KAa4E€CTBE NEPBOM MPOLEAYPHl HECOCTOSATEIBHOCTH B OTHOLIEHUH
JUKBUAMPYEMOTO IOPUIUUYECKOTO JTUIA Y MAKOPUTAPHOTO KPEIUTOPA OTCYTCTBYET
BO3MOXKHOCTh JIOOOMpOBaHMS CBOMX HWHTEPECOB M BIMSHUS Ha BbBIOOD
KaHIUAATYypbl apOUTPaXHOTO YIPABISAIOLIErO KaK, HAIPUMEP, B Clydae, eciu Obl
KOHKYPCHOMY IPOU3BOJCTBY MpeIIIECTBOBaANA MPOLEeAypa HAOIIOICHUS ), TO €CTh
«YIPOILLIEHHOCTBY MPOLEAYPHl BBIPAXKAETCSI B HENPUMEHHMOCTH B OTHOLIEHUU
JOJDKHHMKA TpoIenyp HaOioneHusi, (UHAHCOBOTO O3J0POBJICHHUS M BHELIHETO
YIOPABJICHMS], YTO COKPAIAET BPEMEHHbIE U (PMHAHCOBBIE 3aTpaThl HA MPOLEAYPY

OaHKPOTCTBA B IIEJIOM.

%2 Vnpomennas mpouenypa 6ankporcrsa // Pesxum mocryma: URL: (https://pravoved.ru/journal/uproshchennaya-
procedura-bankrotstva/) (nara oopamienus: 01.02.2019).



https://pravoved.ru/journal/uproshchennaya-procedura-bankrotstva/
https://pravoved.ru/journal/uproshchennaya-procedura-bankrotstva/
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I'naBa 2. O0masi xapakTepucTHKA KOHKYPCHOI'0 IIPOM3BOJACTBA KOHKYPCHOI'O
MPOU3BO/JCTBA KAK MPOLEeAYPbl, IPUMEHAEMOM B Jiejie 0 HeCOCTOATEIbHOCTH
(0aHKpPOTCTBA) HPUANYECKOTO JIMLA
2.1 IlonsiTHe KOHKYPCHOT0 MPOU3BO/ICTBA KAK NMPOILeyPbl, IPUMeHsieMOi B
JeJie 0 HeCOCTOSTEJIbHOCTH (0AHKPOTCTBE) IOPUINYECKOTr0 JINIA

Uto0b1 HauboJee MOJHO PACKPHITh MOHATHE KOHKYPCHOTO MPOU3BOJICTBA B
COBPEMEHHOM 3aKOHOJIaTEJIbCTBE, OOpaTUMCSl TMPEkKIEC K HUCTOPUU pPa3BUTHUS
MOHSTHUS MPOLIEAYPHI KOHKYPCHOTO TPOU3BOACTBA B POCCUICKOM MPABE.

NHCTUTYT KOHKYpPCHOTO TPOU3BOJICTBA OEp€T CBOM Hayana eme wu3
puMckoro mnpasa. CI0BO «KOHKYpPC» B HA3BaHMM PACCMATPUBAEMON IMPOLETYPHI
W3HAYaJbHO 03HAYaJIO, YTO JIOJDKHUK HE B CHJIAX YAOBJIETBOPUTH TPEOOBAaHMS HE
OJIHOTO, a HECKOJIbKMX KpEAUTOPOB, B CBSI3M C YEM M MPUMEHSJIACh TakKas
nporeaypa, Ipu KOTOpPOW BCe 3asBICHHBIE TPeOOBaHUS YIOBJIECTBOPSUIUCH Obl
copasmepHo. Tem He MeHee, ACHCTByroOIee OAHKPOTHOE 3aKOHOJATEIBCTBO HE
COJICPKUT TPEOOBAaHUN O HAIUYMU y JOJDKHUKA HEUCIOJHEHHBIX O00S3aTeNbCTB
OJIHOBPEMEHHO MEpel HECKOJIBKUMHU KPEIUTOPAMU JJIsi HPUMEHEHHUS B OTHOLLICHUU
HEr0 MpoLEAypbl KOHKYPCHOIO IPOU3BOJCTBA, TO €CTh paccMaTpuBacMas
npoIeAypa MOXKeT ObITh MPUMEHEHA B OTHOIICHUU HECOCTOSATEIBHOrO JOJIKHUKA
JaXe B CiIy4ae HaJM4Usl HEHUCIIOJHEHHBIX 0053aTeNbCTB y TMOCIEIHEro Tepen
OJIHUM EIUHCTBEHHBIM KpPEIUTOPOM, YbM TpeOOBaHUSI YCTAHOBJICHBI CYJAOM U
BKJIIOUYEHBI B peecTp TpeOOBaHUI KPEIUTOPOB B OMNPEACIEHHOM 3aKOHOM
nopsiKe.

B poccuiickoM ke mnpaBe MNEPBbIC YIOMHHAHHUS O HECOCTOSITEIBHOCTH
MOYKHO MPOYECTh B APEBHEUIIEM OTEUECTBEHHOM MPAaBOBOM JOKyMEHTE — Pycckoit
[IpaBne. B Ha3BaHHOM 3aKOHHOM aKTE€ COJIEPKATCA KOHKPETHBIE MOCTAHOBJICHUS
MO0 OTIEJbHBIM Ka3zycam, COJIEpXKalldM B ceOe BOMPOCHl HECOCTOSTEIBHOCTU U
KOHKYPCHOrO nmpouecca. Tak, Hampumep, JOJDKHUK, HE  UCIOJHUBIINAN

00s13aTeIILCTBA nepea HECKOJbKHMMHU KpCAUTOpPaAMH, IIOAJICIKAI IIPOAAKE, a

® Hukutuna O.A. O HEKOTOPBIX BOIPOCAX, CBS3aHHBIX C YIOBICTBOPEHHWEM TPEOOBAHUN KPEAWTOPOB IIPH
mukBHanuu nospkauka // Ipaso. 2009. Ne 6. C. 92.
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MOJIYYEHHbIE MPU 3TOM CPEACTBA Pa3ACIBUINCh MEXIy Kpeautopamu. OpHako,
JIOJDKHUK, CTaBIIMM OTBEYATh MPU3HAKAM HECOCTOSITEIbBHOCTH BBUAY HECUACTHOIO
CiIydas WIM WHBIX HE 3aBUCSIIMX OT HErO CaMOTO OOCTOSITENBCTB, M MMEIONTUI
MIPUTOM JIMIIb OJHOIO KPEAWTOpa, HE MOMJIECkKANl Mpoaaxke. Takomy TOJKHUKY
MPEIOCTABISIACH OTCPOUKA HA MOTALICHHE HEUCIIOIHEHHBIX UM 00513aTEIbCTB.

Takke B TEKCTe JOKyMEHTa Oblja OINpeiesieHa OYEPEeIHOCTh MOTalieHus

JIOJITOB:
— B IIEPBYIO OUEPENIb — KHS3IO;
— BO BTOPYIO — HHOT'OPOJIHUM U HHOCTPAHHBIM KPEIUTOPaM;
— B TPETHIO — OCTATBHBIM KPEAUTOPAM .

Hcropuio pa3BUTHS OTEUYECTBEHHOTO KOHKYPCHOTO TIpoliecca OOBIYHO
pa3ieAIoT Ha TPU dTana:

HopeBomonnonnsiii atan (XI — XX B.B.). Takke MaHHBIA ATalm MOXKHO
OXapakKTepU30BaTh  3TAllOM JIMYHOM OTBETCTBEHHOCTH JOJDKHHMKA, TaK Kak
B3BICKaHUE 00paIagoch MPEUMYIIECTBEHHO HA JUYHOCTD JODKHHUKA C IIEJIbIO €T0
HakazaHus. C pa3BUTHEM MPOU3BOJICTBA, Pa3[€ICHUEM TPYyAd, BOZHUKHOBEHUEM
OTHOUIEHUI 4YacTHOM COOCTBEHHOCTH BO3HHUKJIA MOTPEOHOCTh B (DOPMUPOBAHUM
TaKUX HOPM, KOTOpbIE OBl PEryJIMpPOBAIIA B CIy4yae HEBO3MOXXHOCTU HMCIIOTHEHUS
00s3aTeNbCTBA, BO3HUKIIINE HpaBOOTHOHICHI/IH35. JlaHHBIN 3Tan SBJISETCS CAMBIM
JUTUTEIBHBIM, B HCTOPUH POCCUUCKOTO KOHKYPCHOTO ITPaBa v MOAPA3AEISIETCS CIIé
Ha JIBa IIPOMEKYTOYHBIX IIEPUO/IA.

[TepBblii TIEpHOA HATUPYETCS MPOMEKYTKOM C Hadana XI u 10 cepenrHbl
XVIII BekoB. XapakTepHOH OCOOCHHOCTBIO JIOPEBOJIOIMOHHOTO JTama s
JJAHHOTO MEpHoAa SBJISIETCS 3a4aTOYHOE COCTOSHUE MPABOBOrO PEryJIUPOBAHMS
HECOCTOSITEIIbHOCTH U PACIIPOCTPAHEHHOE TPUMEHEHUE HOPM MHOCTPAHHOTO IpaBa
B YACTM JAHHBIX MPABOOTHOLIECHHH. UTO KacaeTcs OTEUYECTBEHHBIX IPABOBBIX

HCTOYHHUKOB, TaK HWJIWM HWHAYC PETrYyJIUMPOBABIINX KOHKprHBII\/'I nmponecc, TO B

3 Temoxnua M.B. OcHOBBI KOHKypcHOTO TipaBa // M.: Mgarenserso «Jlenoy. 2004. C.60.
* Bammuu K.B., [Tepenepsier N.U., benyruna B.B., lNangunkas C.H. barkpoTcTBO npennpustus. AHaIu3, y4erT,
nporHozupoBanue // M.: Jlamkos u K. 2011. C.110.
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JIOPEBOJIFOLIMOHHON PoccnM K OTHOHIEHUSIM O HECOCTOATEIBHOCTH MPUMEHSIIUCH
CJIEIYIOLIME 3aKOHOAATENbHBIE AKThI, COJEpKAIIME B ce0€ HEKOTOPOE KOJIUYECTBO
MOJIOKEHU KOHKypcHOTro mpaBa: Pycckas I[lpaBaa, [IckoBckass CyaHasi rpaMoTa,
Cyneonuk MBana III, Co6opnoe Ynoxenue 1649 roma.

OpHoit w3  ocoOeHHOCTeW  (eomalbHOTO  TEpHoJa  Pa3BUTHSA
3aKOHOAATENbCTBA  SIBIISICTCS JINYHBIN HEHUMYIIECTBEHHBIN Xapaxkrep
OTBETCTBEHHOCTH JIOJKHHKA. JIOJDKHUK TOJKEH ObUI 3arJaguTh TPUUYUHEHHYIO UM
«o0uAy» - oA TaHHBIM TEPMHUHOM MMOHMMAJIOCh COBEPUIEHHOE MMPAaBOHAPYILIEHUE.
OnHako COBMECTHO C YKa3aHHBIM BHJOM OTBETCTBEHHOCTH JOJDKHUK MOT
TOJBEPraThCs U B3BICKAHHSIM HMYIIIECTBEHHOTO XapaKTepa® .

B XIX —XX Bekax CcTaHOBJEHHE MaHy(PaKTypHOro IPOU3BOJCTBA U
pa3BUTHE MPOMBIIUIEHHOCTH IOBJIEKJIN COOTBETCTBYIOLIEE pedopMHUpOBaHHE
3aKOHOJATEIbCTBA O HECOCTOSATENBHOCTH. B yKa3zaHHBIA NEpUOJ ObLIUM TPHUHSTHI
pAl HOPMATHUBHO-TIPABOBBIX AaKTOB, KOTOpPHIE KOOPJAWHHUPOBAINA JICHCTBUS
JOJDKHUKA TP HEBO3MOXHOCTH TOJIYYEHHUsl yIOBIETBOPEHUS €ro TpeOOBaHUMN B
MOJIHOM 00beMe OT KpeauTopa. Tak, Obu1 mpuHAT B 1740 1. YeraB 0 6ankpoTax. A
3aTeM B 1832 r. YCTaB 0 TOProBOi HECOCTOATEIBHOCTH .

CrouT OTMETUTh, YTO B pacCMaTpPUBAEMbIl MEpUOJ  y4YaCTHHUKaM
IPaXIaHCKUX MPABOOTHOLIECHUH OBbLIO HEBBITOJHO MPOU3BOAUTH KOHKYPCHOE
MPOU3BOACTBO. DTO OBUIO CBSI3aHO C TEM, UTO MOJy4yaeMmas MpU pealu3aliu C
TOProB MMYILIECTBA JOJDKHUKA, CTOMMOCTh TAaKOTO MMYIIECTBA CYIIECTBEHHO
CHWXanachb. B yKka3zaHHbId TEpUOJ Hauyalud pPa3BUBATHCS HMHBIE MOIXOIBlI K
peuIeHnIo NpodsieMbl HEBO3MOXHOCTU JIOHDKHUKOM BEpHYTh noiar. Tak, numy,
KOTOPOE HE UMEJIO BO3MOKHOCTHU PACIUIATUTHCS C KPEAUTOPAMHU, IIPEIOCTABIISAIAC
BO3MOYKHOCTh 3aKJIFOUUTh MHPOBOE COTJIAIEHUE C KpeauTopoM. Takxke emy

MPEAOCTABISIIMCh BO3MOXHOCTH TOJYYHUTh PsiA JIbIOT, HAIpUMEp, IOJIYYUTh

% Ceupunenko O.M. Poccuiickoe 3ak0HOJIaTeILCTBO 0 OaHKPOTCTBE: K HCTOpUH craHoBieHus // M.: Hopma. 2005.
C3.

3 ITaxapykoB A.A., CemeycoB B.A. [IpaBoBoe peryimpoBaHHe KOHKYPCHOTO NMPOHM3BOJICTBA IOPUIUYCCKHUX JIHI]
(Bompocs! Teopun 1 ipakTukH) // Upkyrck. 2006. C.105.

% FOnosa E.C. KorkypcHoe mpaBo: IIpaBoBoe perylInpoBaHHE HeCOCTOSTeNbHOCTH (GaHkpoTcTBa) / M.: MTUY.
2008. C. 114.
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OTCPOYKY TI0 JOJITOBBIM IIJIaTe€XaM, CHU3UTh CyMMy Jojra, Jubo Tmpu
OMPEICJICHHBIX YCIIOBUSX MOJHOCTbIO OCBOOOJIUTHCS OT nonra®. Taxoke JTOKHUK
MOT 00paTUTHCS K TPEThEMY JIMITYy — OIUIATUYUKY, KOTOPHIN Obl, B35B JOJKHUKA Ha
OTpabOTKY, UCIIOJHSI 0053aTeILCTBA MOCIEIHETO MEPE]T €r0 KPeaAUuTOpaMHu 3a CUET
CBOETr0 UMYIIIECTBRA.

bankpoTHOE 3aKOHOJATEIHLCTBO TOTO BPEMEHU HE COAEPKaIo CYIeOHBIX
MPOIIETYp, OCYIIECTBISIEMBIX B IIEISAX BOCCTAHOBIICHUS ILIATEXKECTIOCOOHOCTH
nobkHMKa.  Kpome  TOro, MOCTaHOBJIEHHWE O  NPU3HAHUM  JOJDKHHUKA
HECOCTOSITEJIbHBIM BBIHOCHJIOCH CYJIOM B CXKaTble CpPOKH, TaKuM o00pa3oM,
JIOJDKHUK MOT OBITh MPU3HAH HECOCTOSITEIBHBIM YK€ B JCHb MOCTYIUICHUS B CY]I
CBEJCHUI O €ero BO3MOXHOH HemnaTéxkecrnocoonoctu. C 3TOro MoOMEHTa
HAYMHAJIOCh KOHKYPCHOE MPOM3BOJCTBO. J[OJDKHMK IOJBEPTaJliCs apecTy, Kpome
ATOTO apecT HaKJIAJbIBAJICS Ha BCE €ro uMyiiecTBo. Kpeautopsl wumenu
BO3MOXXHOCTh TPEIBIBUTh TpeOOBaHMS, M30paTh KOHKYPCHOE YMpaBJICHUE IS
OCYILECTBJICHUSI PACYETOB C KpeUTOpaMu OaHKpPOTA.

KonkypcHoe ympaBieHUuE JTOJDKHO ObUIO TMPOW3BECTH OMHUCh, a TaKXke
OCYIIIECTBUTh TOMCK W Peajan30BaTh OXpaHy MMYIIECTBa JOJDKHUKA. B dyHKIMN
KOHKYPCHOTO YIIPaBJICHUs TaKKe BXOJIMJIA MPOBEPKA 3aKOHHOCTH MPEIbIBICHHBIX
JIOJDKHUKOM TpeOOBaHMM, pacIpeieIuTh UX MPHOPUTET IO OYSPETHOCTH BBHITLIAT.
Kpeautopom mepBoii oyepeau sBJsIaCh LEPKOBb, KPEAUTOPOM BTOPOM OUpeIH
BBICTYIAJI0O TOoCcynapcTBo. Ecim ocraBanoch elie MMYIIECTBO MOCJE BBHIMLIAT MO
JI0JITaM TIepe1 IIEPKOBBIO M TOCYIAPCTBOM, TO 3aKPBIBAHCH JOJTH, 00ECIICYCHHBIC
3QJIOTOM HMYIIECTBA JOJDKHHMKA, 3aT€M BBIIJIAYUBAIUCH JOJTM MAaJOJETHUM U
MOAONEYHBIM JIOJKHUKA, 3aTE€M JIOJITH Mepe]l MPUCTYTON U TaK Jajiee.

BTopbIiM 3Tanom pa3BUTHUS POCCHIICKOTO KOHKYPCHOTO Ipoliecca SIBISETCS
coBerckuit atarn (¢ 1917 no 1992 rr.).

OxTs0pbCcKast pEeBOIIOIMS MOBJIEKIIA 32 CO00M OTMEHY BCEX JEHCTBOBABIINX

A0 TEX TIIOp IpaBOBBIX AaKTOB. B oTHOmIEHMSX HECOCTOATEIbHOCTH Cyadbl

% Kynarua M. TocynapcTBEHHO — MOHOTIONHCTHYECKHIT KAMTAIN3M | fopiardeckoe o // M.: Craryr 1997.
C.173.
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PYKOBOACTBOBaNIUCh paszbsicHeHusiMu [lnenyma BepxosHoro Cypa, moka B 1927
rony B [I'paxnanckuii kogekc PCOCP He ObUIM BKJIIOYEHBI HOPMBI O
HECOCTOSITENIbHOCTU TPAXKJIAHCKUX U TOPTOBBIX TOBAPHUILECTB, KOTOPHIE, OMSTH XK€,
nepectanu npuMeHsaTbes ¢ 30 — X rogoB XX Beka, BBUAY MpekpaiieHus: HoBoi
DKOHOMUYECKOM TMOJUTHKA M TOJHOTO MepexoJa K TOCyIJapCTBEHHOU
MOHOIIOJIM3AIHH COOCTBEHHOCTH .

Tak, B oTinunMe OT JOPEBONIOLMOHHOM Poccuu, BOmpoOChl HEOMIATHOCTH
JIOJITOB pelIaiuCh HE KPEAUTOpaMH, KOTOpble OBUIM OOJCICHBI IMpaBaMu, a
rocyJJapCTBOM, TaK KaK B JIAHHOM CJIy4Yae 3allMIIAINCh HE UHTEPECHI KPEAUTOPOB,
a o0mMil XO34iCTBEHHBIM pe3ynbTaT CcTpaHbl. B pe3ynpTare, MNOJ0XKEHHS
KOHKYPCHOTO TMpoIlecca M BOBCE OBUIM HCKIIOYEHBl M3 3aKOHHBIX aKTOB
COBETCKOT'O MIEPHO/Ia, & MHOTUE YOBITOUHBIC MPEANPUITHS B TEUCHHE MHOTHX JIET
CYILIECTBOBAJIM 3a CYET I'OCY/IapCTBEHHOTO (PUHAHCUPOBAHUS U MEPUOUUYECKOTO
CIIMCaHMS I0JITOB.

TpeTbuM dTamioM pa3BUTHS KOHKYpPCHOrO TipaBa B Poccuu siBisiercs
coBpeMeHHbIN ATar (¢ 1992 rona o Hacrosiee Bpems).

[Tocne pacmama Coserckoro Coro3a B 1992 rogy monuTtuka rocyaapcrsa
CTpoWJiach B 0OOpaTHOM OT JOpeBOJIONMOHHON Poccuu HampaBinenun. Ha cmeny
MOHOTIOJIM3AlIUM  TOCYIapCTBOM  BceX  (OpM  COOCTBEHHOCTH  TPHIILIA
MpUBAaTU3alM TpaKJIaHAMU HMYIIECTBA, paHEe HAaXOJUBIIETocs Ha OanaHce U
oGecIiedeHnH rocyrapeTaa’ .

Briepele B mpaBoBOM  cHCTeME COBpeMeHHOM Poccunm  moHsiThe
HECOCTOSITEIbHOCTh ~ MOABWIIOCH B 3akoHe Poccuiickoit ®enepamun  «O
HECOCTOATEILHOCTH (0aHKpOTCTBE) peanpusatuii» 1992 rona.

[TomoxeHuss MaHHOTO 3aKOHA COJAEPX AIW CYIIECTBEHHBIE MPOOEIBI,

NPUYMHOM TOMY TIOCHYKWJIO, B TOM YHCIE, OINPEIEICHUE TMOHATHUSA

0 FOnoga E.C. KonkypcHoe npaso: [IpaBoBoe perynupoBaHue HecocTosiTelIbHOCTH (OaHKpoTcTBa) // M.: MY,
2008. - C. 24.

o Hcropus CTaHOBJICHUS KOHKYPCHOTO TIPOU3BOJICTBA / Pexxnm JOCTyTa:
URL.:https://studbooks.net/1109964/pravo/istoriya_stanovleniya konkursnogo proizvodstva / (mara oOpamienus:
20.01.2019).
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HECOCTOSITEILHOCTH B JIOPEBOJIIOIIMOHHOW  TpakToBKe. Tak, Hampumep,
OpraHM3alMI0 HENb3sl ObUIO MpHU3HATh HECOCTOSTENPHOM B Cllydae, €CiH
OamaHcOBasi CTOMMOCTh €€ AaKTHUBOB TMpEBbINIaja CyMMY HEHCIIOJIHEHHBIX
00513aTeNbCTB, JaKe €CIIM TaKas OpraHu3allvs He HCIIONHSIET 00513aTeNbCTBa TIepe]]
KpeAUTOpaMU B TEUYEHHE JUIMTEIBHOTO Tepuofa BpeMeHu. KoHKypcHOe
IIPOM3BOJICTBO B COOTBETCTBUU C JAHHBIM 3aKOHOM OTIPEICIISIIOCh KaK MPOIeIypa,
HampaBlieHHAsT Ha TNPUHYJUTEIbHYIO WJIH  JOOPOBOJBHYIO  JTUKBHJIALUIO
HECOCTOSITENILHOTO ~ MPEANPUATHS, B pe3yabTaTe KOTOPOH OCYIIECTBISETCS
pacnpeeneHne KOHKYpCHOM Macchl MEKIY KPEAUTOPAMHU.

B 3akone o OaHkpoTcTBE ObLIa HM3MEHEHA TPAKTOBKA MOHITHUS
HECOCTOSITENIPHOCTH, a TakXke ObulM 0003HaYeHbl OCOOCHHOCTH HPOIEAYpPHI
OAHKPOTCTBA OTACIBbHBIX KaTErOPUH JOIKHUKOB.

B TekcTe maHHOTO 3aKOHA MOHSATHE KOHKYPCHOTO MPOM3BOJCTBA YK€ OBLIO
ONpEJEICHO Kak Tpoleaypa OaHKpOTCTBA, TMpUMEHsAEMass K JIOJDKHHKY,
NpPU3HAHHOMY OaHKPOTOM, B IEJSIX COPa3MEPHOTO YIOBJIETBOPEHHS TpeOOBaHUI
KPEAUTOPOB.

Tem He MeHee, OTCYTCTBHE B TOJIOKEHHUSX JTaHHOTO 3aKOHAa MeEXaHU3Ma
NPEIOTBpPAIICHHs 370yNOTPeOJIeHUs] CBOMMHU IpaBaMU OPraHOB YIPaBICHUS
JOJDKHUKA, apOUTPAKHBIX YIPABJISIOMUX M KPYMHEUIIUX KPEAUTOPOB, UTO
MO3BOJINJIO HEAOOPOCOBECTHBIM JIUIIAM HCIIOIH30BaTh HHCTUTYT OAHKPOTCTBA AJIS
HET0OPOCOBECTHOTO 3aBJIaJICHUS Uy>KUM UMyIlecTBOM. Kak ciencTBue — BhICOKas
CTOMMOCTh MpPOLEAYpPhl OAHKPOTCTBA COYETaJacCh C HHU3KUM IPOLIEHTOM
YIOBJIETBOPEHHS TPEOOBAHMI KPEAHTOPOB .

JleficTBytonuii 3aKOH 0O OaHKPOTCTBE COACPXKUT B cebe JerajibHOe
OTIpeJIeIICHHE TTOHATUS «KOHKYPCHOE MPOU3BOJICTBOY. Tak, corimacHo ab63. 16 ct. 2
3akoHa 0 OaHKpOTCTBE KOHKYPCHOE TIPOM3BOJCTBO — 3TO TPOIEAYpa,
npuMeHsieMas B Jiejie 0 OaHKPOTCTBE K JIOJDKHHUKY, MTPU3HAHHOMY OaHKPOTOM, B

LEJISAX COPa3MEpPHOro YOBIETBOPEHUS TPEOOBAHUI KPEIUTOPOB.

*2 Kopaes K.Bb. Hermiatexecoco6HOCTb - HOBBIHA HHCTUTYT COBPEMEHHOro mpasa // Poccniickast roctumst. 2016. Ne
9.C. 20.
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ITpu 3TOM KOHKYpPCHOE IpPOU3BOJICTBO SIBISETCS €AMHCTBEHHOM U3 BCEX
NPELYCMOTPEHHBIX ~ 3aKOHOM  NPOLEAYp, HPUMEHSEMbIX B  JIeJe O
HECOCTOATENIbHOCTH, II0 pe3yibTaTaM MPOBEACHUS KOTOPOW MPOUCXOJIHT
JUKBUJAIMS TOJKHUKA.

[To MueHnto O.A. HUKUTUHON: «KOHKYPCHOE MPOU3BOACTBO MPEICTABISET
co0oii crnennaabHy0 (GOopMy JIMKBUAALMH, UCIIOJIB3YEMYIO B CIydasx MpU3HAHUS
JNOJDKHMKA HECOCTOSITENIBHBIM, LI€JIM, KOTOPOM COCTOAT B  COpPa3MEpPHOM
YIOBJIETBOPEHUHU TPEOOBAHUI KPEAUTOPOB, a TAKXKE B OXPAHE UHTEPECOB CTOPOH
OT HEMPABOMEPHBIX JICHCTBHII B OTHOLICHHH APYT Apyra» ™.

To ecTb, KOHKYpCHOE HPOM3BOACTBO IIPEICTABISET COOOH MpOLENYPY
JUKBUJAIMN FOPUIUYECKOrOo JHIa — OaHKpOTa, NMPU KOTOPOH IPOUCXOAUT
KOHCOJIUAALMS KOHKYPCHOU (MMYILECTBEHHOWM) MAacChl JTOJDKHUKA, €€ peaau3anus
U TMOCIIEAYIOLIEee MMOoraluleHue TPeOOBAHUN KPEIUTOPOB B ONPENEIEHHON 3aKOHOM
ouepenu.

Tem He MeHee, BO3MOKHOCTh COXPAHEHHs] OpPraHM3allMy — JIOJDKHHUKA MpU
KOHKYPCHOM IIPOM3BOJCTBE BCE ke umeerca. Hampumep, B ciiydae ITOCPOYHOIO
IIPEKpAIleHUs] KOHKYPCHOTO TIIPOM3BOJCTBA, B CJIy4yae 3aKIIOYEHUS MEXIY
CTOPOHAaMHU IO JeJly MHPOBOTO COIVIAIEHUS WM K€ B Cllydae Iepexona K
BHEIIHEMY YIIPaBJICHUIO NPU OINPEIETICHHBIX 00CTOSTEIbCTBAX.

C 1 okrs6ps 2015 roma cormacHo pocCHIICKOMY OaHKPOTHOMY
3aKOHOJATEIbCTBY MPOLEAYPa KOHKYPCHOTO MPOU3BOCTBA IPUMEHSAETCS TOIBKO B
OTHOUIEHUM HECOCTOSTEIBHBIX IOPUAMYECKUX JHUL (B OTHOLIEHUM K€
WHIUBUIYAIbHBIX MpEANpPUHUMATENICH M TpaKJaH, NPU3HAHHBIX OaHKpOTaMH,
IPUMEHSETCS MPOLelypa pealn3aluy UMYIIECTBA I'PaXKIaHUHA).

Kak yxxe Obul0 yka3aHO BO BCTYNHMTEJIBHOM YacTW K HacTosled pabote,
COrJJaCHO CTATHUCTUYECKUM JAaHHBIM, KOHKYPCHOE IIPOU3BOJCTBO SIBISIETCS

HanOoJIee 3HAYMMOM M 9acTO IPUMEHSIEMOM MPOIeAypOit 0aHKPOTCTBA.

 Hukurura O.A. O HEKOTOPBIX BOIPOCAX, CBA3aHHBIX C YIOBICTBOPEHHEM TPEOOBAHMI KPEAWTOPOB IPH
JTUKBUAAUK nookHuKa // Tlpaso. 2009. Ne 6. C.92.
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OTO 3aBEPUIAKOLIMN 3Tal BCEH MPOUEAYPbl HECOCTOATENBHOCTH, KOTOPBIM
HACTyHaeT cO JAHS NPUHATHS apOUTPAKHBIM CYJIOM pELICHHS O NpU3HAHUU
JOJDKHUKA OaHKPOTOM U 3aBepIIacTcsl IOcie pacuera ¢ KpeauTopamMu U
JUKBUIAIMK OpraHu3anuu — OaHkpoTa. [Ipy KOHKYpCHOM MpPOU3BOJICTBE
BOCCTAaHOBJICHHE IJIATEKECIIOCOOHOCTH JOHKHUKA HE MpeoaraeTcs, noo paHee

OBLIO JOKa3aHO, YTO OHO HCBO3MOKHO.

2.2 YcioBus NpUMEHEHHs NMPoueAyPbl KOHKYPCHOTO MPOU3BO/CTBA NPH
0aHKPOTCTBE HOPUANYECKUX JIUIL

3aBepuiaroliel cTagueil Npru3HaHus IPUIMUECKOTO JUIa HECOCTOATEIbHBIM
SBIISIETCS. TPUMEHEHHE TMPOLEAYpPhl KOHKYPCHOTO TPOHM3BOJCTBA, IOCKOJBKY
MMEHHO TOIJa IOPUIMYECKOE JUI0 OKOHYATEJIbHO IpHU3HAETCA OaHKPOTOM U
JUKBUTUPYETCS.

OCHOBHOH 1IE€TBI0 MPUMEHEHHUS TMPOLEAYpPhl KOHKYPCHOTO MPOHM3BOJICTBA
SIBIIAICTCS. MAKCHMAJIBHOE Y/IOBJICTBOPEHHE TPEGOBAHHE KPEIUTOPOB .

[Ipn BHeApeHHM TakKOW HpPOLEAYpbl, Kak HaOIIOJeHUE, MepBoe coOpaHue
KPEIUTOPOB, MPUHUMAET pelieHne o0 oOpaieHuu B CyA € TpeOOBaHUEM O
NPU3HAHUH JTOJDKHHKA GAHKPOTOM M 00 OTKPHITHH KOHKYPCHOTO MPOM3BOCTBA™.
CrenyeT OTMETUTH, YTO KPEAUTOPHI M3HAYAILHO MOTYT JaTh JOJDKHHUKY IAHC Ha
03/I0pOBJICHHE Yepe3 CaHallMI0 WJIM Ha3HAaYeHHE NMPO(PECCHOHAIBHOIO BHEUIHETO
YIPaBISIONIETO, OJHAKO JAaKe 3TO HE BCErJa MPUBOANUT K HYKHOMY pe3yNlbTary U
HE TPUBOAWT K (PUHAHCOBOMY BOCCTAHOBJICHHMIO. Hepemako KpeauTopsl MOTYT
3apaHee NpEIBHACTb, YTO HH CAHAIMSA , HM HA3HAYCHHE MPOQECCHOHATHHOIO
BHEITHETO YMPAaBISIONIETO HE TPHUBEIYT K HYKHOMY pe3yibTaTy, W TOTJa OHHU
IPUHUMAIO PEIlIeHUE O MPOMYCKE yKa3aHHBIX CTaJIUN U MEepexojie K KOHKYPCHOMY

MPOU3BOJCTBY. Tak K€ CTOPOHBI, JOJDKHUK M KPEAUTOP, MOTY ypETyJIUpOBaTh B

* Mark Cobb. 20 Early Warning signs indicating Changes in Credit Profile / HG.org Legal Resources. 2017.

* Anexceera E.B. HecocTosTensHOCTb (bankporcTBO) topuandeckux ymn. Ilpaktukym // M.: Ilpocmekr. 2015.
C.15.

*® TToranos C.M., otB. Pen. Cykmacsin A.A. Jlocyne6Has caHamusi Kak Mepa IPeAyNpeKIcHHs OaHKpoTCcTBa. B
coopHuke: VHHOBalMOHHAs Hayka W coBpeMeHHoe oOmecTBo: COOpHUK cTateid MeXIyHapoIHOW HaydHO-
npakTuaeckor KoHpepenmu / M.: FOctumms, 2015. C. 153 — 155.
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KOMIIPOMHUCCHOM TIOPSIAKE BOIPOC TIOTAIIeHUs 3aJ0/DKCHHOCTH W 3aKIIOYHTH
MHUPOBOE COTJIAIICHHE, HO €CJIH JOJKHHK, B JUIE IOPUIUIECKOrO JHIa, HE OyaeT
cOOJIIOIaTh YCIOBHSI COTJIAIICHUS M TJIATEXKH 10 33J0/DKEHHOCTH HE OyIyT UMETh
PETYISIPHBIN, YCTAaHOBICHHBIA COTJIAIICHUEM, TMOPSAIOK, TO OTO IOCITYKHT
OCHOBaHUEM [UJIsI BO30OHOBJICHHS MPOLEAYpPhl OAHKPOTCTBA, a CyA, B CBOIO
ouepenb, TMPUMET pelmieHue 00  OTKPBITUM  MPOLEAYpPhl  KOHKYPCHOTO
IPOU3BOACTBA’ .

C y4eToM HW3JI0KEHHOTO, CYJ MOXET MPUMEHUTH MPOIEAYPY KOHKYPCHOTO
IIPOU3BOJICTBA B OTHOIICHUU JIOJDKHUKA — FOPUAMYECKOTO JIUIA B CIyYasiX €CIIU:

1. B mepuwon peabwnmutanui AOHKHUK HE CMOT TIOTACUTh KPEAUTOPCKYIO

3a/10JDKEHHOCTD;

2. Cyn He yBUEN OCHOBaHUM JJi BBEACHUS dTara peaduiInTalNH;

3. JIoJDKHUK HE WCTIOIHUI YCIIOBUS MUPOBOTO COTJIAIICHHUS, 3aKIFOYCHHOTO

MEXIy HUM U KPEJTUTOPOM.

BaxxHO OTMETHTB, YTO y Ka)XJOrO IMpaBUjia €CTh CBOC HMCKIIOYCHHE W B
OTHOIICHUU OTJEIBHBIX KAaTCTOPUNA FOPUIWYCCKUX JIMII Cpa3y OyIeT OTKPBITO
KOHKYPCHOE TPOM3BOJACTBO 0€3 JTama peadWINTallK, CaHallid, MPOLEIyp
HaOMroAeHUS, (PMHAHCOBOTO O3/I0POBJICHUS, BHEIIHETO YIIPABJICHUS MW MHPOBOTO
cornamenus. K  TakuM  IOpUAMYECKHUM  JIUI[AM  OTHOCSITCS  KPEIUTHBIC
opraumsarun’. B oTHOIICHNH (HHAHCOBON OpraHM3aIMi He OYAYT IPHMEHSTHCS
TaKue MPOoIeAyphl Kak (PHHAHCOBOE 03/I0OPOBJICHNE U BHEIIIHEE YIIPABJICHHE.

[Ipomienypa KOHKYpPCHOTO TIPOU3BOJICTBA TPUMEHSETCS B OTHOUICHUU
IOPUIMYECKOTO JIUIA, SIBIISIONIETOCS JOJDKHUKOM, B CIydae €CIM COBOKYITHAs
CTOMMOCTh MMEIOIIUXCS JIOJITOB Tepe]; OHKETOM U KPeAUTOpaMu MPEBHIIIACT

49
pasMep ero akTUBOB .

4 Bopoxesnu A. BC P® pa3psacHuI, NPH KaKUX YCIOBHSIX CyJ MOXET YTBEPAUTH MUPOBOE COIJTALIEHHUE MEXITY
JIOJDKHAKOM M KOHKYpcHBIMH Kpeautopamu // DK — FOpuct. 2018. Ne 34. C. 14.

* Frederick A. Neustein: Florida Homeowners and investors Bracing for Next Huge Wave of Mortgage
Foreclosures / HG.org Legal Resources. 2017.

* Tlokposcknii C.C. DBomomus M Mpo6IEMbI MPABOBOrO PETYIHPOBAHHS T'PAXKIAHCKON OTBETCTBEHHOCTH 3a
6ankpotcTBo // 3akon. Ne 7. C. 43.
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Pemenune apOuTpa)kHOTO CyJa O MPU3HAHUU JODKHMKA OaHKPOTOM U 00
OTKPBITUH KOHKYPCHOTO MPOU3BOJICTBA JOIKHO OBITH 00s13aTEILHO OIMyOJINKOBAHO
B razete «KomepcaHTb», a Takxke B eIUHOM (efepaIbHOM peecTpe CBEACHHM O
O6ankporctBe. CooOlleHne Takke JOHKHO COJEPKaTh B ce0e MHPOpMALIUIO O JaTe
NpU3HAHUS JOJDKHUKA OaHKPOTOM, PEKBH3UTHI, MH(POPMAIMI0 O HA3HAYCHHOM
apOUTpaKHOM YIIPABJISIFOIIEM U CPOKAX MPOLIETYPHI.

[Ipouenypa KOHKYPCHOrO MPOU3BOACTBA MPOBOAUTCS IMOJ YYTKUM
PYKOBOJICTBOM CHEIHAIBHO HA3HAYEHHOTO JIMIA — apOUTPAKHOTO YIPABIISIOIIETO,
a Takxke coOpaHMsI KPEIUTOpPOB, YTO IO3BOJISIET COPa3MEPHO YAOBIETBOPHUTH
KpeauTopckue TpeOoBaHusA. BBoauTcs 3aBepiuaromias CTaavs CPOKOM Ha IIECTh
MECSAIIEB, KOTOPBII MOXKET ObITh MPOJJICH MO XOAATalCTBY JIMII, YYaCTBYIOIINX B
nene 0 OaHKpOTCTBE, HE 0oJiee YeM Ha LIECTh MECALEB (KOJIMYECTBO BO3MOKHBIX
MPOJJICHUN B IEUCTBYIOLIEH peAakiMy 3aKoHa HE yKa3aHo). B cooTBeTcTBHM C II.
2 ct1. 124 3akoHa 0 GaHKPOTCTBE OMpe/eieHUEe apOUTPAKHOTO Cy/ia O MPOJICHUN
CpOKa KOHKYPCHOTO MPOW3BOACTBA MOMJIEKUT HEMEIJICHHOMY HCIOJHEHUIO H
MOXET OBbITh 00XaJoBaHO B TMOPSAKE, YCTAHOBIEHHOM JIE€HCTBYIOLIUM

3aKOHOOAaTCIbCTBOM.
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I'naBa 3. Tanbl KOHKYPCHOIO MPOU3BOJACTBA
3.1 Ilpu3Hanue 10/GKHUKA 0AHKPOTOM

B Hacrosimiee BpeMsa Jaxe caMas yCHEIIHAas OpraHu3aius MOXKET
CTOJIKHYThCS C MpoOiieMamu B (puHaHCOBOW cdepe, BBUAY CHUKEHUS CIpoca Ha
MIPOU3BOAMMYIO UMU MTPOAYKLIHIO, OKa3bIBAEMBIE YCIYTH WU K€ OT HEMCIOJIHEHUS
e€ KOHTpareHTaMu CBOUX OOS3aTEILCTB B OrOBOpEHHBIE CPOKU. COOTBETCTBEHHO,
JUITUTETIbHAsT HECHMOCOOHOCTh OpraHU3allid B TOJHOM OOBEME YIOBIETBOPUTH
TpeOOBaHMS KPEAUTOPOB MO JIEHEKHBIM 0043aTENbCTBAM, a TaK K€ HECIIOCOOHOCTh
JOJDKHHMKA B MOJIHOM 00OBEME UCHOJIHUTH OOS3aHHOCTH IO yIUIaTe 00s3aTeNIbHBIX
maTexxe OynyT SIBISTHCS OCHOBAaHUAMH JUJIsl €€ MPU3HAHUS HECOCTOATEIbHON
(6arkpoTom)”.

B cooTBeTCTBUM C MOJIO)KEHUAMHU CT. 8 3aKOHA 0 OAaHKPOTCTBE JIUIO BIPABE
oOpaTUTbC B ApOUTPAXKHBIA Cyd C 3aABJIIEHHEM O T[PU3HAHUH €O
HECOCTOATENIBHBIM, €CJIIM €My OYEBHJHO HM3BECTHO O CKOPOW HEBO3MOKHOCTH
WCIIOJIHEHHSI TIepel] KPEeIUTOpAMH B YCTAaHOBJIICHHBIA /JII ATOTO CPOK  CBOUX
JIEHEXKHBIX 0053aTENIbCTB, B TOM UUCIIE 0053aTeNIbCTB, BHITEKAIOIIMX U3 TPYIOBBIX
IPABOOTHOUIEHUH 1 0053aTENbCTB MO yIJIaTe 0053aTeNbHbBIX MJIaTEKEN.

OO0s3aHHOCTh MOJA4YM B apOUTPAKHBIA CyJA 3asBICHUS O COOCTBEHHOM
HECOCTOATEJIBHOCTH BO3HUKAET Yy IOPUAMYECKOrO JIMLA, B JIMIE CBOMX
aMUHUCTPATUBHBIX ~ OpPraHoB, B TOM cJlydae, KOrja: BIOCIEACTBUU
YIOBJIETBOPEHUSI TPEOOBAaHUM OJHOTO WJIM HECKOJBKHX KPEAUTOPOB HACTYIUT
HECIIOCOOHOCTh JIMIIa B MOJHOM O0OBEME HCIIOJIHUTH CBOM 00S3aTEIIbCTBA IEPE/T
JIPYTUMHU KpEAUTOpaMu; JUIO B TeUeHUE OoJiee 4eM TPEX MECALEB HECTIOCOOHO
OCYILIECTBISITh BBIIJIATBI CBOUM paOOTHUKAM, MPEIyCMOTPEHHBIE TPYAOBBIM
3aKOHO/ATEJIbCTBOM, BBHUAY HEIOCTATOYHOCTH HMYILECTBA; JIMLIO OOBEKTUBHO
OTBEYAET MpPU3HAKAM HEIUIATEKECIOCOOHOCTH M HEJIOCTATOYHOCTH MMYIIECTBA, a

TAK’KC B MHBIX YACTHBIX ClIy4asaX, IPECAYCMOTPCHHBIX 3aKOHOM 0 GaHKpOTCTBe.

>0 BankpoTcTBO X03s1iicTBYIOIMX CYOBEKTOB: yueOHUK st OakanaBpoB / S1.0. Anumosa, H.H. Buxroposa, C.C.
Tankun u ap.; otB. pen. M.B.Epmosa, E.E. EnpkoBa. M.: IIpocnekT, 2016. C. 153.
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Takum oOpa3oM, 00sI3aHHOCTh PYKOBOJUTENST OOpPaTUTHCS B apOUTpaKHBIN
CyI C 3asBICHHEM O MpPU3HAHHUH COOCTBEHHON OPTraHMU3allMd HECOCTOSTEIbHOMN
BO3HUKAET TOTJa, KOTJla OH y3HAJI WM, B CHJy CBOMX YIPaBICHYECKHX KadyecCTB,
JT0OPOCOBECTHOCTH M OCMOTPHUTENBHOCTH, JOJKEH ObUT y3HATh O HAJIWYUHU Y
OpraHM3alMi MPHU3HAKOB HEIJIATE)KECIIOCOOHOCTH W/WIM  HEAOCTATOYHOCTH
MMYIIIECTBA.

He crout 3abpiBaTh W O TOM, UYTO peaju3ys CBOE MPaBO Ha MOAAYY
3asBJICHUS O TPU3HAHWM IOPHJAMYECKOTO JIMIa OaHKPOTOM W  BBITOIHSISA
COOTBETCTBYIOLYIO OO0S3aHHOCTb, PYKOBOJIUTENb IOPUAMYECKOTO JMIA JIOJIKEH
JaBaTh OTYET CBOMM JICUCTBHSAM W MOHUMATHh MOCJICACTBUS MPHHITOTO PEIICHUS,
MOCKOJIbKY B CIIydyae €CJM BBIIICYKA3aHHOE 3asiBICHHE IOJaHO MPU HAIWYUU
BO3MOXKHOCTH YJIOBJIETBOPUTH TPEOOBAHUS KPEIUTOPOB B IOJHOM OOBEME,
IpenoiaraéMblil JOKHUK OyZEeT HECTH OTBETCTBEHHOCTH MEPEe/ KPEAUTOPaMH 3a
YOBITKH, PHYHHEHHBIE BO30YKICHIEM TIPOU3BOCTBA IO ey 0 GaHKPOTCTBE .

B cBoio ouepenb, HapylmieHHe OOS3aHHOCTH 10 TIOJa4e 3asiBICHUSA
JOJDKHUKA O OaHKPOTCTBE B apOUTPaXKHBIA CyJ MOXET MOBJIEYb CyOCHIMAPHYIO
OTBETCTBEHHOCTh PYKOBOIMUTEIIS 1O 00S3aTEIHCTBAM JOJKHHUKA.

Wrak, ecnmu y mpeanosiaraeMoro JJODKHHKA €CTh BCE OCHOBAHMS IS
NMPU3HAHUS  €ro  HECOCTOSATENbHBIM, a pelmeHrue o0  oOpalieHud ¢
COOTBETCTBYIOIIMM 3asBJICHHEM B apOUTPaKHBIN CyJl MPUHATO, TAKOE 3asBICHHUE
HA/JISKHUT TPAaBUILHO OPOPMUTH, HE 3a0BIBasi O TOM, YTO B 3aBUCHMOCTH OT TOTO,
KTO oOpamaercs C 3asBIEHHEM O NPHU3HAHWUU JOJDKHHKA OaHKpOTOM, OyneT
OTJINYATHCS U crerudrKa ero opOpMIICHHS U MPEIbIBICHUS.

3asBreHHWE O TPU3HAHWUU JIOJDKHMKA OaHKpOTOM, B CiIy4ae €ro
CaMOCTOSITENIEHOTO oOparieHus, TIO/IJICKUT MTOIMICAHUTO JIUIIOM,
YIOJHOMOYCHHBIM Ha COBEpIICHHUE TaKWX JEHCTBHMM B COOTBETCTBHUU C
yUpEIUTENbHBIMA JIOKYMEHTaMH, JHOO €ro TMpeacTaBUTENIeM, €CId B €ro

JIOBEPEHHOCTHU MPSIMO MPEyCMOTPEHO TaAKOE MPaBOMOYHE.

> Iurkuna W.C. KopriopaTuBHOE MpaBo B TaGIHIEAX U cxeMax (3-¢ W3LaHue, epepaboTaHHOe W IOMOTHEHHOE) //
M.: FOcturuadopm. 2017. C. 128.
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B 10 xe Bpems, corinacHo mnpaBoBod mno3unuu Ilnenyma BAC PO,
u3noxxeHHou B 1. 44 IlocranoBnenus ot 22.06.2012 Ne 35, npu mocTymiieHUH B
neno o OaHKPOTCTBE MPOIECCYAbHOTO JOKYMEHTA, MOJAMUCAaHHOTO JUIIOM, HE
UMEIOLIUM IIOJIHOMOYMII Ha BeJeHUE Jejla O OaHKpPOTCTBE, JIMIO, HMEIOIIEe
HaJJIeKamuM 00pa3oM o(hopMIICHHBIE TMOJTHOMOYHMS Ha BEIACHHE TaKOro Jena,
BIIpaBe B JII0OOE€ BpeMs OJOOpUTh paHEE COBEPIICHHBIE HEYNOJHOMOYEHHBIM
JIALIOM TMPOLIECCYAIbHBIE neficTBHs

B 3asgBrneHun 00s3aT€IbHO JOJKHO OBITH OTPaXEHO HAaMMEHOBAaHUE
apOUTpaXHOTO  CyJna, cymMma TpeOOBaHUM  KPEIUTOPOB IO  JEHEKHBIM
oOs3aTeNbCcTBAM B pa3Mepe, KOTOPBIM HE OCHApHBAETCS JODKHUKOM, TaK HKe
HEOOXOJMMO PacCKpbITh MPUYMHBI BOZHUKHOBEHUS 3a/10JKEHHOCTU U 00OCHOBATh
HEBO3MOKHOCTb €€ YJOBJIETBOPEHMS; NPHU HAJIUYHMM, YKa3aTh 3aJ0JDKEHHOCTH I10
00s3aTENbHBIM IJIATEXAM U 10 BO3MEIICHUI0 MOPAJIBHOIO Bpe/ia, MPUUMHEHHOTO
KU3HM WIM 3I0POBBK0 TPaXKIaH, BBIIUIATE KOMIICHCALMHW CBEPX BO3MEILIECHUS
Bpeza, oriaTe Tpyaa paOOTHUKOB JIOJDKHHUKA M BBIIUIATE UM BBIXOJHBIX MOCOOUH,
CYMMY BO3HarpaxjeHHsl aBTOPOB PE3yJIbTaTOB MHTEIUIEKTYaJIbHON JEATEIbHOCTH.
OnuceiBass KpEeIUTOPCKYH 3aJ0JDKEHHOCTh OpPraHU3allMM, CIEIYeT YyKa3aTh
HaxoJsIIMecss Ha pacCMOTPEHHHM CYAOB HCKH KpPEIUTOPOB, BO30YKICHHbIE
UCIIOJTHUTENIbHbIE TMPOM3BOJACTBA. Tak e B 3asBICHUU OOSA3aTEIBHO CIEAyeT
yKa3aTb CBEJEHUSA 00 MMEIIIEMCS y JOJKHMKA MMYUIECTBE, PErHCTPallMOHHbIC
JTaHHBIE, HOMEpa CYETOB B OaHKaX W WHBIX KPEAUTHBIX OpraHU3alusax, aapeca
O0aHKOB M WHBIX KPEAUTHBIX OpraHu3anuil, GopMy JIOMyCKa K rOCyJapCTBEHHOM
TallHe PYKOBOJUTEINS JOJKHUKA (IPU HAJIMYMM), a TAKXKE NIEPeUeHb MPHUIaraeMbIX
JIOKYMEHTOB.

BMmecre ¢ mpeabsBieHneM B apOUTpaxHBIA Cya 3asBICHUS O MPU3HAHUU
ceds HECOCTOSITEeNbHBIM, JOJDKHUK JIOJDKEH TMPEACTaBUTh CYIy TaKxke H
JIOKa3aTesIbCTBa HANpPABJICHHUS KONWU 3asBJICHUS W MPUIOKEHHBIX K HEMY

JIOKYMEHTOB KpEAUTOpaM, YIMOJIHOMOYEHHBIM OpraHaM, Ha 00si3aTeIbCTBa Nepen

*2 TocranoBneHne ITnenyma BAC P® «O HEKOTOpPBIX MpolecCyadbHBIX BOMPOCAX, CBA3aHHBIX C PACCMOTPEHHEM
nen o 6ankporcTBe» oT 22.06.2012 Ne 35 (pen. ot 21.12.2017) // Bectauk BAC P®. 2012. Ne 8.


https://login.consultant.ru/link/?req=doc&base=LAW&n=286231&rnd=52EBC85A4E643923934FDB0D543200BF&dst=100192&fld=134
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KOTOPBIMU OH CChUIAJICA B CBOEM 3asiBieHUM. B ciydae oOpaieHusi B Cyn He
JOJKHUKOM, @ KPEIUTOPOM WM YIOJHOMOYEHHBIM OPTaHOM, KOIHIO 3asBIICHUS
MOJIJICKUT HAPAaBUTh HEMOCPEACTBEHHO JIOJDKHUKY.

He menee yem 3a mnsTHaAUaTh KaJleHAAPHBIX JHEW 10 oOpalieHusi B
apOUTpaXHBIN CyJl C 3adBJICHUEM JOJDKHUK (KPEIUTOP, YIOJTHOMOYEHHBIN OpraH)
o0si3aH OmyOJIMKOBAaTh CcOOOIeHHEe (YBEIOMIJICHHE) O HaMEpeHUH OOpaTUTHCS B
apOUTpaXHBIA CylI C 3asBJICHWEM O TMPU3HAHUHU JODKHHUKA OAHKPOTOM, MyTEM
BKIIOUEHUsI ero B Enunblii (denepanbHbld peecTp CBeIeHUA O (Qakrax
NESATEIIbHOCTH IOpUANYECKUX Jull. Jloka3aTenbcTBa Takol IMyOJIMKalUU TaKkKe
MOJIJIEKAT MPEABABICHUIO B apOUTPaXHBIA Cy/J BMECTE C 3asBIICHUEM, MIPH 3TOM
(dakT myOJMKAMKU YKa3aHHOTO COOOIIEHUE JOJHKEH ObITh 3aCBHJIETEIBCTBOBAH B
HOTapHaIbHOU hopme.

B 3asBiennn o mpu3HAHWU JOJHKHMKA OAHKPOTOM JOJKHA OBITh yKa3aHa
a100 KOHKpeTHas KaHAuJaTypa apOUTPa)KHOTO YIPABISAIOLIETO, IMOAJIEKAIIErO
HA3HAYCHWIO HAa TIEPBYIO MPUMEHSEMYI0 B OTHOIIEHWUH AOJDKHHUKA TPOIEAYPY,
1100 caMoperyiupyeMasi OpraHu3allysl, U3 YUCiia YICHOB KOTOPBIX YIPABISFOIIAN
JIOIDKEH OBITh YTBEPIKAESH .

B cnydae coOmronenuss Bcex TpeOoBaHMii 3akoHa O OaHKPOTCTBE,
IpEeIbSABISEMBIX K (JOPME U COAEPIKAHUIO 3asBJICHUS, apOUTPAKHBIN CyJ] BHIHOCUT
OTpe/ieNieHNe O MPUHSATUU €T0 K MPOU3BOJICTBY, MPH 3TOM Ha3HA4YaeTCs cyaeOHOe
3ace/laHue M0 PacCMOTPEHUIO BOITPOCA €ro 000CHOBAHHOCTH.

3asBUTENb BIpaBe OOPATUTHCA B apOUTPaXKHBI CyJ C XOJaTalCTBOM
(3asiBJICHHEM) O TPHUHATHU OOECIEUUTENbHBIX MEpP J0 MOMEHTa PacCMOTPEHHUS
00OCHOBAaHHOCTH 3asIBIICHUS O TPU3HAHUU JOJDKHHKA OaHKpoToM. CyTh Takux
Mep, Kak IMpaBWJIO, BBIPAKAETCS B 3alpeTe COBEPIICHUS JODKHHUKOM KPYITHBIX
CIETIOK TO PACIOPSHKEHUIO €ro MMYIIECTBOM, B IEMSIX MPEIOTBPAIICHHS
YMBIIJIEHHOTO COKpALIeHUs] UMYLIECTBEHHOW MacChl M BBIBOZA aKkTUBOB. Takoe

3asiBJIeHUE (XOJaTaiiCTBO), BBUIY €r0 XapakTepa, paccCMaTpUBAETCsl apOUTPAKHBIM

> KopnopatuBHoe mpaBo: yue6rerii kype: B 2 T/ EI'. Adanacsea, B.A. Baiinan, A.B. I'aGoB u ap.; ots. pex. U.C.
[Mutkuaa. M.: Ctaryt, 2017. T. 1. C. 398.
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CYJIOM €AMHOJIUYHO, 0€3 BbI30Ba CTOPOH. O0kKal0BaHKE TAKOTO Cy/IeOHOTO aKTa He
BJICUET COOOM MPHUOCTAHOBIIEHUE €T0 UCTIOIHEHUS.

Ecnu B cyn moCTymaroT UCKU OT TPETHUX JIHI] C aHAIOTHYHBIM TpeOOBaHUEM,
OHH TOJJIEKAT PACCMOTPEHUIO CYJIOM B KAUECTBE 3asIBJICHUI O BCTYIJICHUHU B JIEJIO
0 OaHKPOTCTBE M PAacCMaTPUBAIOTCS HE MO3AHEE MATHAIIATUIHEBHOTO CpPOKa CO
JIHS CcyAeOHOro 3acelaHusi MO PAaCCMOTPEHHIO BOIpoca OOOCHOBAHHOCTHU
TpeOOBaHMI MEPBOHAYATBHOTO 3asBIICHUSI.

B cootBercTBuM ¢ 1. 3 cT. 48 3aKOHa 0 OAaHKPOTCTBE apOUTPAXKHBIN Cya 1O
pe3yibpTaTaM paccCMOTPEHUs 0OOCHOBAHHOCTHU 3asiBJICHUSI O MPU3HAHUU JOJDKHUKA
0aHKPOTOM BBIHOCHUT OJIHO U3 CIEAYIOIINX ONPEICTICHUMN:

— O NpU3HAHUU 3asBJICHUSA OOOCHOBAaHHBIM U BBEJICHUM B OTHOUICHUU

JIOJDKHUKA MPOIIEAYPbl HAOTIOACHUS;

— 00 oTKa3e BO BBEJACHUU HAOJIOJCHUSA U OCTABJICHUU TAKOTO 3asiBJICHUS

0€e3 pacCMOTpEHUS;

— 00 oTKa3e BO BBEJCHHM HAOJIIOJCHUS U O MPEKpaIIEHUU MPOU3BOJCTBA

110 f1eNy 0 GAaHKPOTCTBE .
Cyn BBIHOCHUT OIpesieNieHne 00 OTKa3e BBEIEHUS MPOLEAYPbl HaOIIOACHHUS
32 IOPUIMYECKUM JIMIIOM U OCTABJICHUM 3asiBIICHUs 0€3 pacCMOTpPEHHUs TMpu
HACTYIUICHHH OJTHOTO M3 CJICAYIOIMINX YCIOBUM:
— M0 pe3yJibTaTaM CyAeOHOro 3aceaHus O pACCMOTPEHUH 00OCHOBAHHOCTH
3asiBJICHUS] O MPU3HAHWH JOJKHUKAa OAHKPOTOM TPEOOBAHUS 3asBUTEIS
OBLIY MIPU3HAHBI CYJIOM HEOOOCHOBAHHBIMY;

— ycTaHOBJCH (DaKT HapymIeHWs TPH ToJade 3asABICHUS TPaBHII
MO/IBEIOMCTBEHHOCTH/TIOACYTHOCTH (1.2 cT. 33 3akoHa 0 OaHKPOTCTBE);

— K JaTe cyne0HOTO 3acelaHus IOJDKHHUK B MIOJTHOM 00BEME HMCIIOTHIII CBOU

00s13aTeNbCTBA MIEPE]] 3asIBUTEIIEM;

— CYJIOM YCTaHOBJICHO, YTO TPEOOBaHUS KPEIUTOPA, HA KOTOPHIX OCHOBAHO

3asBIIEHUE, HE TIOJTBEPKICHBI BCTYIUBIINM B 3aKOHHYIO CHUJTY CyA€OHBIM

> PazgpsikonoB E.C. VCTaHOBIGHHOCTD TPEOOBAHMII 3asBHTENS B JENAX O HECOCTOATENBHOCTH (GaHKpOTCTBE) //
ApOuTtpaxkblii u rpaxxaanckuii mpomecc. 2018. Ne 12, C. 52.
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aKToOM (32 MCKJIIOYEHUEM CIIy4aeB, €CIU KOHKYPCHBIM KpPEIUTOPOM
ABJIAETCSI KPEIWTHAs OpPraHU3alMs WM TOCYIapCTBEHHAs KOPIOpaLUs
«BOBb.PDy» (a63.2 1. 2 ct. 7 3akoHa 0 OAHKPOTCTBE);

— HE YCTaHOBJICHO HHM OJHOTO YCIJIOBUS M3 MPEIYCMOTPEHHBIX CT.CT. §, 9
3akoHa 0 6aHKpOTCTBE (ITpaBO HA OOpaIIeHUE TOJDKHUKOM C 3asBJICHUEM
O TMPU3HAHUU €ro OaHKPOTOM, OOS3aHHOCTH OOpaIlleHUs] TOKHUKOM C
3asBJICHUEM O NMPU3HAHUH €T0 OAHKPOTOM).

[lo pe3ynbratam TPUMEHEHHON K AOHKHUKY MpOLEAypbl HAOIIOJIEHUS, B
COOTBETCTBUM C TpeOOBaHUAMU CT. 72 3akoHa O OaHKpPOTCTBE, BPEMEHHBIM
YIPABJISIIOIIUM CO3bIBAETCA MepBoe cobpanue kpenuropos. CoriacHo m. 1 cr. 73
3akoHa 0 OAHKPOTCTBE K KOMIIETEHLMU MEPBOro COOpaHUsl KPEIUTOPOB, B TOM
YHCIIE, OTHOCHUTCS:

— MPUHATHE PEIIEHUs O BBEACHHHM (PUHAHCOBOTO O3J0POBIECHUS U 00

oOpallieHuu B apOUTPaXKHBIN Cy/l C COOTBETCTBYIOLIUM XOAaTalCTBOM;
— TMPHUHATHE PELICHUS O BBEJICHUU BHEILIHETO yNpaBiIeHUS U 00 oOpalleHuu
B apOUTPAXKHBIN CYJ C COOTBETCTBYIOIIUM XOJJaTaliCTBOM;

— TMPUHATHE pelleHus 00 0O0pallleHuH B apOUTPAXKHBIN Cy/ C X0/1aTaliCTBOM
O MpU3HAHUU JOJDKHUKAa OaHKpPOTOM M 00 OTKpPBITUM KOHKYPCHOTO
IIPOU3BOJICTBA.

Takum oOpa3zoMm, Kak ObUIO yKa3aHO B MpeAbIAylIed TrjaBe, B cCiydae
OTCYTCTBHS NPEINOCBUIOK JUIi INPUMEHEHHS B OTHOLICHHWH JIOJDKHHKA
peadUIUTAlIMOHHBIX TPOIEAYP, TAKUX Kak: (JMHAHCOBOE O3/I0POBJICHUE, BHEIIIHEE
yIOpaBJIeHHE, a TaKkKe B CJIy4yae HEBO3MOXKHOCTH U HELEeIeco00pa3HOCTU
3aKJIFOYEHUS] MUPOBOTO COIVIAILIEHUS TIO AEITy, IO UTOTaM IPOBEIECHUS MPOLETYPbI
HAOJIOICHUST TIEPBBIM COOpaHHEM KPEAUTOPOB NPHUHUMAETCS pelIeHue 00
oOparieHry B apOUTPaXHBIM Cyd C XOAATAMCTBOM O MPU3HAHUHU TOJDKHUKA
OaHKpPOTOM M OO0 OTKPBHITUM B OTHOLIEHUH HEro MpOoLEaypbl KOHKYPCHOTO
npousBojacTBa. Ha ocHOBaHMM XOJaTaliCTBa BPEMEHHOTO  YIPABIISIIOLIETO,

YIOJHOMOYEHHOTO Ha €ro Imojady TepBbIM  COOpaHUEM  KpPEIUTOPOB,
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apOUTpaXKHbIN Cy/l B COOTBETCTBUU C TPEOOBaHUAMM CT. 75 3aKOHa 0 OAHKPOTCTBE
IPUHUMAET pEIIeHHE O MPU3HAHUU JOJDKHUKA OaHKPOTOM M 00 OTKpPHITHH B
OTHOUIEHUH HETO MPOLEIypbl KOHKYPCHOTO MPOU3BOJICTBA.

Kpome Toro, cienyer oTMETUTh, YTO MPU NPUHATUU HA MEPBOM COOpaHUU
KPEAUTOPOB pelieHuss 00 oOpalieHnu B apOUTPakHBI Cya C XOJAaTaWCTBOM O
IPU3HAHUM JIOJDKHUKA OAHKPOTOM U 00 OTKPBITUM KOHKYPCHOTO NPOU3BOJICTBA,
coOpaHHeM TaK)X€ MOXET OBITh MPUHATO JOMOJHUTEIBHOE PEIIeHHE O BHIOOpE
CaMOPETYJIUPYEMOIl OpraHu3aliy, W3 4YKciia 4YICHOB KOTOpOoW Oyner BblOpaHa
KaHJUAaTypa KOHKYPCHOIO YHpaBIsomero™. IIpH 3TOM 3TO MOMKeT ObITh KaK
CPO, uieHOM KOTOPOU SIBISAETCS ACMCTBYIOIIMI BPEMEHHBIN YIIPABISIOMINAN, TAK U
MHAS CAMOPETy/INpyeMasi OPraHH3aIys ApOUTPAKHBIX YIIPABIISIONIHX .

Takum o0Opa3oM, KpeAMTOpPHI, KOTOpPHIE YCHEIHU 3asBUTHCSI CO CBOUMHU
TpeOOBAHUAMU K JOJDKHUKY B MpOLEAYpe HAOMIONCHHUS M HMMEKUUe OO0JbIIoe
YHUCJIO TOJIOCOB, MOTYT MpSIMBIM O0pa3oM BIMATH HAa BBIOOP KaHAMIATYpPHI
KOHKYPCHOTO  VIOPAaBJISIONIETO0 UM JajibHEWIIee  pa3BUTHE  MPOLEIYpPbI
HECOCTOATEbHOCTH.

CormacHo m. 2 cr. 124 3akoHa 0 0aHKPOTCTBE Mpoleaypa KOHKYPCHOIO
MPOU3BOJICTBA OTKPHIBAETCS B OTHOUIEHUH JIOJKHHUKA HA CPOK JI0 IIECTH MECALIEB
U MOXET OBITb HEOJHOKPATHO MPOJJIEHA M0 XOJAaTalCTBY JIMI], YYaCTBYIOIIMX B
nene, He 0oJiee YeM Ha IIEeCTh MECSIIEB.

B cooTtBercTBUM € MOJOXEHUAMH CT. 126 3akoHa 0 OAHKPOTCTBE C AAThI
OPUHATHSA apOUTPAKHBIM CYJIOM PEUICHHs O MPU3HAHUU JODKHUKA OaHKPOTOM U
00 OTKPBITUM KOHKYPCHOT'O POU3BOJICTBA:

— CYHUTAaeTCs HACTYNHUBIIUM CpPOK HCIIOJIHEHUS JCHEKHBIX 0053aTelIbCTB U
yIaThl 00s3aTENIbHBIX IUIaTEXel, OCHOBAaHUS KOTOPBIX BO3ZHUKIU J0

MOMCHTA OTKPBITUSA ITPOUCAYPbI KOHKYPCHOT'O ITPOU3BOJACTBA,

> Romy B. Jurado. How Can | Get a Bankruptcy Exemption? / HG.org Legal Resources. 2017.
® Pucruryr HecocTosTenbHOCTH (GAaHKPOTCTBA) B TAONMIAX M CXEMaX: ydeGHO-MeToaudeckoe mocobme / E.
Anemmna, U. Bapanos, U. bacxaes u np.; otB. pen. C.A. Kapenmuna. M.: FOctunmagopm, 2017. C. 267.



45

— TpeKpallaercss HayhcleHHe MmTpadHbIX CaHKIUMKA 3a HEeHaJIexallee
UCIIOJIHEHUE JICHE)KHBIX 00s3aTeIbCTB M 00SA3aTENbHBIX IUIaTEXeH, 3a
MCKITIOYCHHEM TEKYIIUX IJIaTeKeH, a TakKe MPOLIEHTOB MO 0053aTeNbCTBAM,
yKa3aHHBIM B CT. 4 3aK0Ha 0 OaHKPOTCTBE;

— cBeleHUSI O (DMHAHCOBOM COCTOSHUM JIOJDKHUKA PAaCKpBIBAIOTCS, TaK Kak
0oJiee He MOTYT COCTaBJIATh KOMMEPUECKYIO TailHy;

— COBEpIICHHE CACNOK IO TPSIMOMY WJIM KOCBEHHOMY pPacIOpPSHKEHHIO
UMYILIECTBA  JOJDKHMKA  JIOMYCKaeTcs  TOJbKO  Ha  YCJIOBHIX,
MPEeyCMOTPEHHBIX 3aKOHOM O OAHKPOTCTBE;

— IpeKpamamTcs BO30YXKICHHbIE paHee B  OTHOIIEHUU  JIOJDKHUKA
UCIIOJTHUTENbHBIE TPOU3BOJCTBA, MCIOJHUTENIbHBIE JOKYMEHTBI MOJIEKAT
nepenade KOHKYPCHOMY YIIPaBIISAIOIIEMY;

— Bce TpeOOBaHUS KPEAUTOPOB, 3a UCKIIOYEHHMEM TpeOOBaHUM 1O
UCIIOJHEHUIO TEKYIIUX IUIaTeXed W TpeOOBaHMM O MNpPU3HAHWUK IIpaBa
COOCTBEHHOCTH, 00 HMCTpeOOBAaHMU HMMYILIECTBA M3 YYXKOTO HE3aKOHHOI'O
BIAJICHUS, O NPHU3HAHUM HEICUCTBUTEIBHBIMU CHEJIOK JOJDKHUKA T10
OOULIeTpakJaHCKUM OCHOBAaHUSIM M O NPUMEHEHUU TIOCIHEACTBUNA UX
HEJCHCTBUTETLHOCTH MOTYT OBITh TPEABSABICHBI TOJBKO B  XOJE
KOHKYPCHOTO NPOM3BOJCTBA U B MOPSAKE, MPEIyCMOTPEHHOM 3aKOHOM O
OaHKPOTCTBE;

— CHHUMAIOTCSl paHee HaJIOKEHHBIE apecThl Ha UMYIIECTBO JODKHUKA U WHBIC

OTpaHUYCHUS PACIIOPSIKCHHA UMYILICCTBOM OOJIZKHHKA.

OcHoBaHMEM [UIsl CHSTUSL apecTa Ha HMMYIIECTBO JOJDKHUKA SBIISIETCS
pelieHne cyja o MPU3HAHUM JOJDKHUKA OAHKPOTOM M 00 OTKPBITHM KOHKYPCHOTO
IIPOU3BOJCTBA. HayokeHre HOBBIX apecTOB HAa MMYILECTBO JOJDKHUKA M HMHBIX
OTpaHUYECHHUI paCHOpPSDKEHHUsT HMMYLIECTBOM JODKHMKAa He gomyckaercs. C
MOMEHTa NpPU3HAHUS JOJKHUKA OAHKPOTOM U OTKPBITUS B OTHOIIEHHH HETrO
IIPOLIEAYPHl KOHKYPCHOTO NPOW3BOACTBA NPEKPAILAIOTCSA MOJHOMOYMS OpPraHOB

yOpaBJICHUA  JOJDKHHKA, HX (I)YHKHI/II/I OTHBIHE BBIIIOJIHACT KOHKprHBIﬁ
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VIPABIAKOIMIMNA. B TedueHue TpEX HHEW C [OaThl YTBEPKICHUS KaHAUIATYPbI
KOHKYPCHOTO YIPABJISIOIIETO PYKOBOJMUTENh JTOJDKHUKA, a TaKKe apOUTPaKHbBIE
yOpaBisioniue (BpeMEHHBIN, aJMUHUCTPATUBHbBINA, BHEIIHUI), Y4aCTBOBABIIHUE B
nene o OaHKpPOTCTBE B NPENbLAYHIMX MpoleAypax, o0O0si3aHbl IepenaTh
KOHKYPCHOMY YIPaBIISIIOIIEMY BCIO JIOKYMEHTAUMIO JOJDKHHKA, €ro IITAMIIBI, a

TAaKKC BCC MAaTCPHUAJIbHBIC ICHHOCTH.

3.2 HazHauyeHue KOHKYPCHOI'O YNIPaBJIAIOIEr0

[Ipu npuHATHYN pelIeHHs O MPU3HAHUU JOJDKHUKA OAHKPOTOM U 00 OTKPBITUU
KOHKYPCHOTO TMPOU3BOJICTBA apOUTPaXHBIM CyJ YTBEPKAAET KOHKYPCHOIO
yhnpasisiomero  (mo  o0meMmy IpaBWily) COINIACHO  oOWIeMYy  MOPSIKY,
MPEAYCMOTPEHHOMY ISl YTBEPIXKIEHUSI apOUTpakHBIX yrpaBisiomux (cr. 45
3akoHa 0 OaHKPOTCTBE).

KoHKypCHBII ~ ympaBisitomiuii — 3TO  apOUTPaKHBIA  yNPaBIISIONIHM,
Ha3HAuYaeMbli  apOUTPAXKHBIM  CYJOM JUIsl TMPOBEAEHUS B  OTHOILIECHUU
HECOCTOATENLHOTO IOPUANYECKOTO JIMILA MPOLEIypbl KOHKYPCHOTO MPOU3BOJCTBA,
MPUHUMAIOIIMK Ha ce0s, B TOM YHCIIe, TTpaBa U 00S3aHHOCTH OPTaHOB YIIPABICHUS
JOJKHUKA.

B cootBerctBuM ¢ monoxkenusiMu cT. 45 3akoHa o OaHKPOTCTBE
caMoperyjaupyemasi OpraHuzaiusi, 4YJIC€HOM KOTOpPOMl SBISETCS BBIOpAHHBIN
apOUTpaXHBIW YNPABIAIOMIMMI, MTOCIE MOTYYEeHUU pelIeHus: apOUTPaxKHOTO cyAa O
MPU3HAHUU JIOJDKHUKA 0AHKPOTOM M 00 OTKPBITUU B OTHOIICHUU HETO MPOIIEAYPHI
KOHKYPCHOTO TMPOU3BOJICTBA WM MPOTOKOJIAa CcOOpaHUsT KPEAUTOPOB, IO
pe3yiabTaTaM NpPOBEACHHUS KOTOpPOro Oblia M30paHa KaHIUAATypa KOHKYPCHOTO
YIPaBJISIOLIETO, PEACTABISAET B apOUTPaXHBIN CyJT UHOPMAIIUIO O COOTBETCTBUU

YKa3aHHOM  KaHAUJATYPBI o0muUM  TpeOOBaHUSM, TPEABABIIEMBIM K
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apOUTPKHBIM YIPABISAIONIMM, MpeaycMoTpeHHbIM cT.cT. 20, 20.2 3akoHa o
GaHKpOTCTBE .

Tak, B cooTBeTCTBUU C TMoOdokeHUsIMU CT. 20.2 3akoHa O OaHKPOTCTBE
apOUTpaXHBIN YNPABISIONINMA, B CIIydae €ClIU B BBUAY CHEUU(DUKU, MPUMEHEHHON
B OTHONIICHUU JOJDKHHMKA MPOIEAYypPbl OH 3aMENIaeT MOJIHOCTBbIO WM YaCTUYHO
OpraHbl yIpaBJeHHs JOJKHHKA, JOJKEH COOTBETCTBOBATH BCEM TpPEOOBAHUSIM,
YCTAHOBJICHHBIM 3aKOHOM JUIsl PYKOBOJMWTENS TaKOro JODKHUKA, a TaKXKe B
MOJIHOM Mepe HEeCET MNPEIyCMOTPEHHYI0 3aKOHOM OTBETCTBEHHOCTh 32
HEHaJyIe)Kallee UCIIOJIHEHUE CBOMX 0053aTeNIbCTB KaK PYKOBOJIUTEIIS.

B ciydae ecnau AesTENbHOCTh NOKHHMKA IMOAPA3yMEBAET COOOW JIOMYyCK
OpPTaHOB €r0 YIPAaBICHUS K CBEACHUAM, COCTABIISIIOIIUM IOCYapCTBEHHYIO TaliHY,
apOUTpaXHbIA, B YACTHOM CIlyyae, KOHKYPCHBIA YNPaBISIOMIUNA JOJKEH UMETh
COOTBETCTBYIOIIMI JTOMYyCK, O(GOPMIICHHBII B COOTBETCTBUU C TPEOOBAHUSIMU
CIEIUAIBHOTO 3aKOHO/IATEJIbCTBA.

B nene o OaHKpOTCTBE HE MOTYT OBITh YTBEPXKIECHBI B KadyecTBE
apOUTPAKHBIX  YOPABJISIOMIMX apOUTpPaKHBIE  YNPABISIONIAE, OTBEUAIOIIUE
CJIEAYIOIIUM MTPU3HAKAM:

— SIBIIAIONIUECS 3aUHTEPECOBAHHBIMU JIMIIAMU 10 OTHOIIECHUIO K JTOJLKHUKY

W/WIK K OJTHOMY WJIM HECKOJIbKUM KPEIUTOpaM;

— HE BO3MECTUBIIHNE B TOJHOM OO0BbEME NPUUMHEHHBIX JODKHUKY WIH
KpeIuTopaM Mo APYyromy jAeidy O OaHKPOTCTBE YOBITKOB, B pe3yJbTare
HEHAJIJIeXKAIEr0 HCIOJHEHUs (HEUCTIONHEHMs) BO3JI0KEHHBIX Ha HEro
00s13aHHOCTEH, (haKT MPUUNHEHUS KOTOPBIX MOJITBEPKAEH BCTYUBIIUM B
3aKOHHYIO CHJTY Cy/I€OHBIM aKTOM;

— B OTHOIICHUH, KOTOPBIX OTKPHITO JIEJI0 O OAHKPOTCTBE;

— 1O OTHOIIEHWI0, K KOTOPHIM OBUIM MPUHSATH JUCKBAIA(DHUKAITMOHHBIC

MEphl 10 OCHOBAaHUSIM, MPEIYCMOTPEHHBIM 3aKOHOM O OaHKPOTCTBE U

>’ TlocTaHoBIeHHE IIpaButensctBa PO «O perynmupyromeM opraie, OCyIIeCTBISIONEM KOHTPOIIb 3a ASITeIbHOCTHIO
CaMOpETYJIMPYEMBIX ~OpPTaHM3aUi  apOWTpakHbIX ympaBisomux» oT  03.02.2005 Ne 52 // CoOpanue
3akoHomarenscTBa PD. 2005. Ne 6. Crt. 464.
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MHBIMU HOPMAaTUBHO — MIPaBOBBIMU aKTaMH, KOTOPbIE, B TOM YHCJIE, OBLIH
JUIIEHBl TpaBa OCYLIECTBIATH MNPOPECCHOHATBHYIO JIEATEIbHOCTD,
3aHUMAaTh JOJXKHOCTH PYKOBOAUTEIEH OPraHU3alNil;

— HE 3aCTpaxOBaBLIME B YCTAHOBJIECHHOM 3aKOHOM O OaHKPOTCTBE MOPSIKE
CBOIO OTBETCTBEHHOCTD 3a MPUYHHEHHE YOBITKOB JIUIAM, YYaCTBYIOIIUM B
nesne o 0aHKPOTCTRBE;

— HE MMEIINHE JOIyCKa K IOCYJapCTBEHHOM TaiiHe, B Clly4ae €CIu Il
OCYLIECTBJIEHUSI CBOMX OOA3aHHOCTEM B Jene O OaHKPOTCTBE TaKoOM
JOMYCK SIBISIETCS 00s13aTE€NbHBIM, BBUJly XapakTepa MpoQecCHOHAIBHON
NEATEIbHOCTH JTOJDKHUKA.

K xangumarype apOUTpakHOTO  YOPaBISIOMIETO, IMOMHUMO  OOIIUX
TpeOOBaHUI YCTAHOBJIEHHBIX 3aKOHOM O OaHKpOTCTBE, 3asBUTEIIEM IO Ny,
cOOpaHHEM KPEeIUTOPOB MOTYT OBbITh BBLABHUHYTHI JOIOJIHUTENbHBIE TPEOOBaHUS,
COTJIACHO MepeyHIo, onpeaenéHHomy B 1. 3 ¢T. 20.2 3akoHa 0 OaHKPOTCTBE.

B coorBerctBun ¢ m. 2 cr. 127 3akoHa O OaHKPOTCTBE IMOJTHOMOYHS
KOHKYPCHOTO  YIPaBJSIOIIETO JIEWCTBYIOT BIUIOTH JO JAaTbhl 3aBEpPILICHUS
MpOLEIYypbl KOHKYPCHOTO IMPOW3BOJCTBA WM MPEKpalleHUusi MPOU3BOACTBA IO
Jeny 0 OaHKPOTCTRE.

B npaBoBoil nHTEpaType OTMEYaeTcs OCOObId CTaTyC KOHKYPCHOTO
YIPABJSIFOLIETO KaK YYaCTHHKA JI€JIa O HECOCTOSITEIBHOCTH, TaK M I'PAXKIAHCKUX
MIPaBOOTHOIIEHUH B 11esI0M. Takoe 0co0oe MOJI0KEHNUE XapaKTepU3yeTcsl TEM, YTO
KOHKYPCHBIM yIpaBisIOMMA, MOMUMO OCYIIECTBICHUS (PYHKIUMH B HHTEpecax
KOHKYPCHOTO TPOHU3BOJICTBA, TAaKXE OCYIIECTBISIET (PYHKIMM M OpraHa
YOPABJICHUS TOJKHUKA.

Takum 00pa3oM, MOJTHOMOYHUST KOHKYPCHOTO YIPABJISIOUIETO B JENEe O
OaHKPOTCTBE JOJKHUKA MOKHO Pa3/JeIUTh Ha JIBE KATETOPUU:

1)monHOMOYMSI 1O YNPABJICHUIO JIelaMU  JOJDKHUKA  (OCYIIECTBIICHUE

aIMUHUCTPATUBHBIX (YHKIIUI OpraHa ypaBJICHUS JTOJDKHUKA);
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2)IOJIHOMOYMSI,  CBSI3aHHBIE  HEMOCPEACTBEHHO C  OCYIIECTBICHUEM
00513aHHOCTEH, MPETYCMOTPEHHBIX 3aKOHOM O OaHKPOTCTBE, AJIS TMPOILETypHI
KOHKYPCHOTO POHM3BO/CTBA.

[Ipu sTOM ympaBiIeHYECKHE MOJHOMOYMS KOHKYPCHOTO YIPABJISIOUIETO B
nene o OaHKPOTCTBE HOPUAMYECKOrO JHMIA HECKOJBKO IIMPE IMOJHOMOYMH €ro
IOPEKHEr0  PYKOBOAMTENS, 4YTO  OOyCIaBIMBAeTCs  OCOOBIM  IPaBOBBIM
pEryIMpOBaHUEM OAHKPOTHBIX MPABOOTHOILIEHUM, a TAKXKE LEJIAM OCYIECTBICHUS
OTKpPBITOM B OTHOILIEHWU IOJDKHUKA mpouedaypsl. Hampumep, OyayT cuurtarbes
IIPaBOMEPHBIMU  JIEWCTBUSI KOHKYPCHOTO YIPABJISIOLIErO IO PacCHOPSHKEHUIO
UMYILIECTBOM JOJDKHUKA, BBIXOJSAIIME 3a MpEIeibl, YCTAaHOBJIEHHbIC MJIf
PYKOBOIHTEINS JODKHHKA YCTABOM OPraHU3aINy — GAaHKPOTa .

Urak, B coorBeTcTBUM C M. 2 cT. 129 3akoHa 0 OAaHKPOTCTBE KOHKYPCHBIN
YIPABJISIIOUIUHN 00s3aH:

— MPUHATH HMYLIECTBO JOJDKHHMKA, B TEYEHHE TPEX MECALEB C JaThl
BBEIICHUS B  OTHOLIEGHUM JIOJDKHMKAa NPOLEAYpPbl  KOHKYPCHOTO
MPOU3BOJICTBA MPOBECTHU €r0 MOJTHYIO HHBEHTAPU3aLUI0. Y Ka3aHHbBINA CPOK
MOKET OBbITh NPOIEH apOUTPAKHBIM CYAOM IO MOTHBHUPOBAHHOMY
X0J1aTaliCTBY KOHKYPCHOI'O YIIPaBIISIOIIETO;

— onybonukoBath B EnuHOoM  (enepasibHOM peecTpe CBEACHUH O
OaHKpPOTCTBE pe3yJIbTaThl IMPOBENEHHON WHBEHTApHU3alMM HMYIIECTBA
JIOJDKHUKA HE MO3/IHEE TpeX pabodyux JHEH C 1aThl €€ OKOHYAHUS;

— MpuBJieYb MNPOo(EeCcCUOHATBHOTO OLEHIIMKA JJi TPOBEACHUS OIECHKU
UMYIIECTBA JOJDKHHUKA B ONPEICIEHHBIX 3aKOHOM O OaHKpOTCTBE
ciIyJasx;

— MPUHAMATh MEphl, HANpaBJICHHbICE Ha IOUCK, BBISBICHHE W BO3BpaT

HMYIICCTBA JOJDKHUKA, HAXOAAMICTOCA Y TPCTbUX JINIL,

— IIPUHHUMATb MCPHI I10 00eCIIeYCHMIO COXpPaHHOCTH UMYIICCTBA JOJIDKHUKA,

%8 KopnopatusHoe mpaBo: yueoruk / A.B. TaGos, E.IL. I'y6un, C.A. Kapenuna u ap.; ots. pex. M.C. Illutknna. M.:
Craryr, 2019. C. 316.
> KoHkypcHOE pon3BoACTBO: yuel.-mpakT. Kypc / mox pea. B.B. fApxosa. C. 171.
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YBEJIOMJISITh PaOOTHUKOB JOJDKHUKA O TIPEACTOSIIEM YBOJBHEHUU HE
MO3/IHEE YeM B TEUCHME MecdAla C JaThl BBEJICHUS KOHKYPCHOTO
MIPOU3BOJICTBA;

NPEIBbIABIATh K TPETHbUM JIMIAM, HMMEIONIUM 3aJI0JKEHHOCTh Iepe]l
JIOJDKHUKOM, TpeOOBaHHUS O €€ B3BICKAHWU B TOPSJIKE, YCTaHOBJIICHHOM
3akoHOM o0 OaHkpoTcTBe M ['paxkmaHckuMm kojaekcoM Poccuiickoi
Oenepauuu;

3aSBISATh B YCTAHOBJICHHOM TIOPSAKE BO3PAKEHUS OTHOCHUTEIIBHO
TpeOOBAHUM KPEAUTOPOB, MPEIBSIBICHHBIX K IOKHUKY;

BECTH peecTp TpeOOBaHMM KPEIUTOPOB, €CIIM MHOE HE IPEIyCMOTPEHO
3aKOHOM;

nepeaBaTh Ha  XpaHEHHWE JIOKYMEHTBhl JIOJDKHUKA, TOJJICKAIlUe
00s13aTeJIbHOMY XPaHEHUIO B COOTBETCTBUU C (eJiepalbHbIMU 3aKOHAMU
(mopsiIOK U yCJIOBHUSL TiepeAadyd JOKYMEHTOB JIOJDKHHKA Ha XpaHEHHUE
YCTaHABJIMBAIOTCS (e/iepalbHBIMU 3aKOHAMU U WHBIMU HOPMAaTHUBHBIMU
npaBoBbIMU akTamu Poccuiickoit denepaiun);

3aKJII04aTh CJICIIKH, B COBEPIIICHUHU KOTOPBIX HMeEeTCs
3aMHTEPECOBAHHOCTh, TOJBKO C COIJIacusi COOpaHusi KPEAUTOPOB WIIU
KOMHUTETa KPEJUTOPOB;

HCIIOJHATD MHBIC YCTAHOBJICHHBIC 3aKOHOM 0053aHHOCTH.

[Ipyu sToM B cooTrBeTcTBMM ¢ M. 3 cT. 129 3akoHa 0 OaHKpPOTCTBE

KOHKYPCHBIM  YNPaBIISIFONINNA, OCYIIECTBISAE CBOIO 3aKOHHYIO JESATEIbHOCTbD,

BIPABE:

pacropsKaTbCcsli MMYLIECTBOM JOJDKHHKA B TIOPSIAKE M Ha YCIOBMSX,
YCTaHOBJICHHBIX 3aKOHOM O OaHKpPOTCTBE;

YBOJBHATh PAOOTHUKOB JOJDKHHKA, B TOM YHCIE PYKOBOAUTEIS
JOJDKHMKA, B TIOPSAKE M HA YCIOBHUAX, KOTOPBIE YCTaHOBJICHBI

(benepabHbIM 3aKOHOM;
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— 3asBJIATH OTKa3 OT UCIOJIHEHUS JIOTOBOPOB M MHBIX CIEJIOK B TOpPSJIKE,
ycTaHoBieHHOM cT. 102 3akona o ©OaHkporctBe. KoOHKYypCHBIN
VIOPABJISIONINI HE BIPaBE 3asBJIATh OTKa3 OT HWCIOJHEHHS JTOTOBOPOB
JMOJDKHUKA ~ TPU  HaJU4YUM  OOCTOATENbCTB,  MPEMSITCTBYIOIIMX
BOCCTAHOBJICHHIO IJIATEKECTIOCOOHOCTHU JOKHUKA,

— MojaBaTh B apOWTPaXHBIA CyJd OT WMEHU JOJDKHUKA 3asBJICHHUS O
NpPU3HAHUU HEACHCTBUTENBHBIMU CICJIOK W pEUICHUH, a Takxke O
MPUMEHEHUHU TIOCJICACTBUN HEACHCTBUTEILHOCTH HUYTOXHBIX CJHETIOK,
3aKTIOYCHHBIX WJIM WCIOJHCHHBIX JIOJDKHHKOM, HCKH O B3BICKAaHUHU
yOBITKOB, TNPUYUHEHHBIX JeUCTBUSIMHU (O€37eiiCTBUEM) PYKOBOJIUTENS
JOJDKHUKA, JIMI, BXOASAIIMX B COBET JUPEKTOPOB (HAOIIOIATEIHHBIN
COBET), KOJUICTHMAJIbHBIA WCIOJHUTENbHBIN OpraH WIM HWHOM Opra
yIOpaBJICHUS JIOJDKHHUKA, COOCTBEHHHUKA MMYINECTBA JOJDKHUKA, JTUIAMHU,
JEHCTBOBABIIMMA OT HWMEHH JOJDKHMKAa B COOTBETCTBHH  C
JIOBEPEHHOCTHIO, WHBIMU JIMIIAMH, JCHCTBOBABIIUMU B COOTBETCTBUU C
YApEIUTENbHBIMA JOKYMEHTAMH JIOJDKHUKA, TPEABSIBIATH HMCKH 00
UCTpeOOBaHNM WMYIIECTBA JOJDKHUKA Yy TPETHUX JIMI, O PACTOPKEHUHU
JIOTOBOPOB, 3aKJIFOYEHHBIX JOJKHUKOM, M COBEPIIATh JAPYTrHe JICHCTBUA,
MIPETyCMOTPEHHBIE (eJIepaTbHBIMIA 3aKOHAMH W WHBIMH HOPMaTHUBHBIMU
nmpaBoBbIMU akTaMu Poccuiickor @enepaunu M HalpaBICHHBIE Ha
BO3BpPAT UMYIIECTBA JOKHHUKA;

— OCYIIECTBJISITh MHBIC TIPAaBa, CBA3aHHBIC C UCTIOJIHEHUEM BO3JI0’KEHHBIX Ha
HEro 00s13aHHOCTEH, YCTAaHOBJICHHBIX 3aKOHOM O OAaHKPOTCTBE.

[Ipy HamUuuum OCHOBAaHWW, YCTAHOBJIEHHBIX (eJepaTbHBIM 3aKOHOM,
KOHKYPCHBIM  YIIPaBJISIOMANA TPEABSIBISCT TpeOOBaHUA K TPETBUM JIAIIAM,
KOTOpbIE B COOTBETCTBHHM C (enepanbHbIM 3aKOHOM HECYT CYOCHIUAPHYIO
OTBETCTBEHHOCTh 1O 00s13aTEIHCTBAM JOJIKHHUKA.

Cornacuo 1. 6 ct. 129 3akoHa 0 GaHKPOTCTBE KOHKYPCHBINM YIPaBIISIONIUN

00s13aH MIPEKPATUTH OCYIIECTBICHNE TOJDKHUKOM XO3SHCTBEHHOM JEsSTEIHHOCTH, B
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cllyyae TPHUHATUS TaKOro pelieHus coOpanuem kpeautopoB. [Ipekparienue
JESTEIbHOCTH JIOJDKHUKAa HAa OCHOBAaHMM pEUICHUS COOpaHHsl KPEAUTOPOB HE
JOMYCKAaeTCsl, €CIM BBUAY XapakTepa JEATEeIbHOCTH JIOJDKHHKA  TaKoe
MpeKpalieHue MOXKET TMOBJIeYh 3a CO0OM JKOJIOTMYECKHE, TEXHOTCHHbIC
KaTtacTpo(bl, HapylIeHHE >XU3HEOOECIEUeHHUs] TpakJaH M MHBIE COLHUAIBHO
3HAYMMBIE MOCIIEC/ICTBHUS.

KOHKYpCHBIN yNpaBISIIOMIUA MOKET OBITh OCBOOOXKIEH OT HCIOJHEHUS
CBOMX 00s3aTEIBCTB MO OCHOBAHMSM, MPEAYCMOTPEHHBIM MOJIOKEHUSIMH CT. 144
3akoHa 0 OAaHKPOTCTBE.

[Ipy »>TOM He cienyeT CMELIMBATh MOHATUS «OCBOOOXKIEHUE» U
«OTCTPAaHEHUE» KOHKYPCHOI'O YIPABISAIOLIEIO OT €ro 00sA3aTelbCTB. YKa3aHHBIE
JEUCTBHSL UMEIOT COBEPUIEHHO PAa3JIMYHbIE IIPABOBBIE OCHOBAHUS U IOCIIEICTBUS.
OaHrMM U3 TJIABHBIX OCHOBAaHUM OCBOOOXKIIEHHSI apOUTPaKHOTO (KOHKYPCHOTIO)
YIPABJISIOWEr0 OT MCIOJHEHHUS UM €ro OOS3aHHOCTEM B KOHKPETHOM [€le O
OAHKPOTCTBE BBICTYNMAET 3adBJICHHE KOHKYPCHOIO VIPABISIIONIETO O €ro
COOCTBEHHOM OCBOOOX/IEHHH. B KauecTBe Apyrux OCHOBAHHMI B yKa3aHHOW BBIIIE
CTaTh€ 3aKOHA YKa3blBaeTCAd XOJATaliCTBO CAMOPErYyJIUPYEMOM OpraHU3aluy,
YJIEHOM KOTOpPOW SIBJISIETCSI KOHKYPCHBIA YHOPaBJSIOMMK, 00 OCBOOOXKICHUU
YIPABJISIFOLIETO: IOJAHHOE B CyJl HA OCHOBAHHMH PEILEHUS KOJJIETHAJIBHOTO OpraHa
ynpasieHuss CPO; BBUAYy BbBIXOJAa KOHKYPCHOTO YIIPABJISIONIETO M3 COCTaBa
YJIEHOB CAMOPETryJUPYEMOW OpraHu3allii; BBUAY BBISIBICHHOIO HECOOTBETCTBUS
KaHAUAATypbl apOUTPaXXHOTO  YIPABJISIONIETO o0muM  TpeOOBaHHIM
MPEABABIIEMBIM K apOUTpaKHBIM (KOHKYPCHBIM) YIPaBJISIOIINM,
IPEeIyCMOTPEHHBIM 3aKOHOM O OaHKpPOTCTBE. YKa3aHHBIA MepedyeHb HE SBIISETCS
VCYEPIBIBAIOIIMM, TO €CThb 3aKOH [JONYCKaeT MW MHBIE OCHOBaHHS A
OCBOOOXKIEHHSI YIPABJIAIONIETO OT UCIIOJHEHUSI UM CBOMX OOS3aHHOCTEH B Jeie O
OaHKPOTCTBE.

[Tocne o0CBOOOXIEHHA KOHKYPCHOTO YIPABJISIOMIETO OT HCIOTHEHUS

BO3JIO)KEHHBIX HA HEro OO0S3aHHOCTEH, apOMTPa)XKHBIM CyJ[ YTBEPKIAET HOBOTO
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KOHKYPCHOTO  YINpPABJSIIOIIET0 B COOTBETCTBMM C  OOIIMMH  MpaBHUIIAMU,
IPETYyCMOTPEHHBIMA ~ 3aKOHOM O OaHKpOTCTBE, M3 4YuCia KaHIUWJATyp,
MPEIIIOKEHHBIX CAMOPETYJUPYEMON OPTraHU3AlUEN, YIECHOM KOTOPOU SIBJISIICA
MPEKHUN apOUTPAKHBIN YIIPABIISIONINAN.

B ciywae HenpencraBiieHHs B apOMTPaXKHbIM CyJl CaMOpPEryJupyeMoun
OpraHu3anued  apOUTPaXHBIX  YOPABISIONMX  KaHAUAATYPbl  KOHKYPCHOTO
YOPABJSIONIETO W (Wiu) WHPOPMAIMH O €r0 COOTBETCTBHHM YCTaHOBJICHHBIM
3akOHOM O OaHKpOTCTBE TpeOOBaHUAM, 3asABUTENb U (WIM) WHBIC JIHIIA,
YUYacTBYIOIIME B JieJie O OAHKPOTCTBE, BIpPaBe OOpPaTUTHCS B CyJ C XOJaTalCTBOM
00 yTBEpXKJACHUM KOHKYPCHOTO YIPaBISAIONIEIO U3 4YHUCIA YJIEHOB JpYroi
CaMOpETyJIMPYEMOW OpraHu3auuu. B ciydae OTCYTCTBUS IPEMIOKEHHUM OT JIUL,
YY4aCTBYIOIIMX B Ji€Jle, KaHAUAATYPbl KOHKYPCHOTO YIPABISIIOLIETO WA
CaMOpPETYJIMPYEMOU OpraHu3aliu, 170 0 OAHKPOTCTBE MOJJIEKUT MPEKPALIEHUIO.

[To ocHOBaHMAM, IPEAYCMOTPEHHBIM 3aKOHOM O OaHKPOTCTBE, B YACTHOCTH,
cT. 145 3akoHa, Ha OCHOBaHMM XOJaTaicTBa cOOpaHUs (KOMUTETA) KPEAUTOPOB
WM TI0 Kajo0e JIMLA, YYaCTBYIOLIETrO B JI€Jie, KOHKYPCHBIN YIPaBISIOIUNA MOKET
OBITh OTCTPaHEH OT HCIIOJIHEHHUS BO3JIOXKEHHBIX HAa HEro OOS3aHHOCTEH B ciydae
HEHAJJIe)KaIEro UCIIOJTHEHUS! UM BO3JI0’KEHHBIX Ha HEro 00sI3aHHOCTEH, a TaKKe B
cllyua€  BBISIBICHHUS  OOCTOSITENBCTB,  IMPEMSATCTBOBABILIUX  YTBEPXKACHUIO
KaHIUJATypbl ACHCTBYIONIETO YIPABISIIOUIETO B Jiejie 0 OAHKPOTCTBE B MOMEHT
PacCMOTPEHHUS TaKOTO BOMPOCa apOUTPaKHBIM CYJIOM.

IIpyr 5TOM CTOUT OTMETUTBH, YTO HOBBIA KOHKYPCHBIM YIIPABIISIIOIIAA MOXKET
OBITh Ha3HAYEH apOUTPAKHBIM CYJIOM OJTHOBPEMEHHO C pa3pelieHrneM Borpoca 00
OTCTpaHeHUHU TpekHero. HoBbli yrpaBisitomuii Oy1eT cUuTaThCsl UCTIOIHSIOIINM
00S13aHHOCTH KOHKYpPCHOTO YIPaBJISIIOIIETO /0 MOMEHTa YTBEPXKICHHUS €ro
KaHIHAATYPHl COOPAHIEM KPeIHTOpOB™.

Takum oOpa3om, corjacHO JEHCTBYIOIIEr0 OAaHKPOTHOTO 3aKOHOJATEIbCTBA

KOHKYPCHBIM YNPABJSIIOIIUA — 3TO KJIoueBass (Qurypa BCEro KOHKYPCHOIO

% Pucruryr HecoctosTenpHOCTH (GaHKPOTCTBA) B TaGIMIAX M CXeMax: yd4eGHO — MeToimdeckoe mocobue / E.
Anemmna, U. Bapanos, U. bacxaes u np.; otB. pen. C.A. Kapenmuna. M.: FOctunmagopm, 2017. C. 183.
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npoiiecca. byydn MOJKOHTPOJIBHBIM Cyay, COOpaHUIO (KOMHUTETY) KpPEIUTOpPOB,
CaMOpPETYyIUPYEMOM OpraHU3aliK, WICHOM KOTOPOM OH SIBJISIETCS, KOHKYPCHBIN
YIPaBISIOMMN 0053aH, OCYIIECTBISS BO3JOXKEHHBIE Ha HEro0 O00sI3aHHOCTH,
JICCTBOBAaTh B MHTEpECaX KaK KPEAUTOPOB, TAK M AOJDKHUKA. OT KOMIIETEHIUHU
KOHKYPCHOT'O YNPABJISIOLIETO, MTPABUIBHOCTA U CBOEBPEMEHHOCTH €T0 JCHCTBUU

HaIIpAMYIO 3aBUCUT PC3YyJIbTAT BCEH mpoucayphbl HCCOCTOATCIIBHOCTH.

3.3 YoBieTrBopeHue TpedoBaHMii KPeIUTOPOB

Kak yxka3piBaoch paHee, KOHKYpCHOE€ NIPOM3BOJCTBO — MPOUEAYpPa,
npuMeHsieMas B JieJe 0 OaHKpPOTCTBE K JIOJDKHHUKY, NMPU3HAHHOMY OaHKPOTOM, B
LEJISIX COPa3MEpPHOIo YAOBJIETBOPEHHUS TpeOoBaHMil kpeauTopoB. Ho npexnae uem
paccMaTpuBaTh HEIMOCPEJICTBEHHO TOPSAJIOK IOTAllIeHUs 00s3aTeIbCTB Tepen
KpEeIUTOpaMu, CIEAYyeT YACIUTh BHUMaHUE TOMY, 3a CUET KaKUX CPEJCTB OyAyT
YIOBJIETBOPSTHCS TPEOOBAHMS.

Kak yxe Obuto ykazaHO BbIlIe M cienyeT u3 cmbicia cr. 131 3akonHa o
O0aHKpPOTCTBE, BCE MMYIIECTBO JOJKHUKA, MPUHAJICkKAIIEEC EMY 110 COCTOSHUIO Ha
JI€Hb OTKPBITUS B OTHOUIEHWH HEro MpPOLEAypbl KOHKYPCHOTO MPOM3BOACTBA, a
TaKK€ HMYIIECTBO, BBISIBICHHOE B XOJ€ MPOIEAYpbhl, COCTABISAET KOHKYPCHYIO
Maccy JoJbKHHMKA. Takum o0pa3om, 3aKOHOJATeNb BBIJEISET JBE KaTEropuu
MMYUIIECTBA JIOJKHUKA, BXOSIIETO0 B KOHKYPCHYIO MacCy: HMMYIIECTBO HAIMYHOE
Y UMYIIECTBO BBISBICHHOE.

JlelicTByrOIIEE 3aKOHOAATEIICTBO HE COJCPKUT JIETAIBHOIO ONPEAECICHUS
MOHATUSL «UMYIIIECTBO», COOTBETCTBEHHO B IENAX WIACHTU(UKAIIUU TOTO, KaKUE
Oylara HEOOXOJIMMO CUWUTATh COCTABJISIOIMIMMHU KOHKYPCHYIO MaccCy JOJKHUKA,
clenyeT OoOpaTUThCS K CHCTEMHOMY aHAJIW3y TOJOKEHUA TpakIaHCKOTO
3aKOHOJAaTeNIbCTBA. Tak, B COOTBETCTBHM cO cT. cT. 128, 302 T'K PD mnon
UMYIIIECTBOM MMOHUMAIOTCS BEIIH, JCHBI'M U IIeHHbIe Oymaru; coryacHo cT. 18 I'K
P® — umymectBeHHbIe TIpaBa; B cOOTBETCTBUU C 1. 2 ¢T. 63 'K PD — 06s3anHOCTH

HMYIICCTBCHHOI'O XapaKTepa.
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Cyry0o TrpakJIaHCKO — IIPaBOBOE TMOHITHE HMYIIECTBA MOXKET OBbITh
JIOTIOJTHEHO €r0 MyOJIMYHO-TIPAaBOBOM XapaKTepucTHKoil. B cooTBeTcTBUM cO cT. 94
®denepanbHoro 3akoHa «0O0 HCIOTHUTEIHPHOM MPOHW3BOACTBE» HMYIIECTBO
IOPUIMYECKUX JIUIT - TOJDKHUKOB TOJIpa3/iesiIeTCsl Ha HEMOCPEICTBEHHBIM 00pa3oM
HE HCHOJIb3yEMbIE B MPOU3BOJCTBE HMYIIECTBEHHBIE IpaBa, IBHXKHUMOE U
HEJIBUKUMOE HMYIIECTBO, a TakKe€ Ha HEMOCPEICTBEHHO HCMOJIb3yEMbIC
JOJDKHUKOM B MPOU3BOICTBE YKa3aHHBIC 00 BEKTHI COOCTBEHHOCTH .

3akoH O OaHKpOTCTBE, B M. 2 cT. 131, BbIgENs€T OTIAEIbHBIE KaTETOPUU
UMYIIECTBA, KOTOPOE HE MOXKET OBITh BKIIOYEHO B COCTaB KOHKYpCHOM Macchl. K
TaKOMY UMYIIIECTBY OTHOCSIT:

- HMMYILIECTBO, M3BIATOE B COOTBETCTBUM cO CT. 129 I'K P® wu3
I'PaXKJIaHCKOTO 000pOTa,;

— MMYIIECTBEHHBIE IIpaBa, IPOYHO CBA3AHHBIE C JIMYHOCTHIO
JOJDKHUKA, HAIpUMEp: HCKIIOUMTENIbHOE MPaBO Ha MCIOJIb30BAHUE
(bUPMEHHOTO HAUMECHOBAHUS,

— npaBa, MNOPUHALICKAIINE JOKHUKY B CHIY HMEIOLIUXCSA
CHelUalbHBIX  pa3pellieHuid  (JMIEH3Ui) Ha  OCYLIECTBJICHUE
OnpeAeIEHHBIX BUJOB AEATECIHLHOCTH;

— WHOE HMYIIECTBO, HE BKJIIOYAEMOE B KOHKYPCHYIO Maccy
JOJDKHUKA B CHITY TIOJIOKeHMH cT. 132 3akoHa 0 GaHKpPOTCTBE.

Opnnako, (opMHUpOBaHME KOHKYPCHOM MacChl JOJDKHHMKA OTHIOAL HE
OTPAaHUYMBAECTCS AKKyMYyJUPOBAHHUEM BCETO €ro JIBMKUMOTO, HEIBUKUMOTO
MMYIIECTBA, JECHEKHBIX CPEJCTB U MMYIIECTBEHHBIX IMpaB, MPUHAJICKAIIUX EMY
Ha JICHb MpU3HaHUs ero 0aHKpoTOM. CyTh KOHKYPCHOTO MPOHM3BOJCTBA COCTOUT B

TOM, yTOOBI MaKCUMAJILHO YBCIIMYNTh UMYIICCTBCHHYIO MAaCCy HECOCTOATCIBHOTO

%1 ®enepanbrbIil 3aK0H «O6 HCIOTHATEIHHOM MPOH3BOACTBE» 0T 02.10.2007 Ne 229 - ®3 (pex. ot 06.04.2015) //
CoOpanue 3akononatenberBa PD. 2007. Ne 41. Ct.4849.
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IOPUJIMYECKOTO JIMIA, JIA YEro KOHKYPCHBIM YHPABISIOMIMM HPUMEHSIOTCSA
pa3ITHYHbIC MEXaHU3MbI IPaX/IAHCKO — H YTOJIOBHO — PABOBOTO XapaKTepa .

Takum 00pa3oM, KOHKYPCHBIM YIPaBJISIONIMM, B IEJIAX yBEIUYCHHUS
KOHKYpPCHOM MAacChbl, MOTYT OCYLIECTBIIATbCA, B TOM YHUCJE, CIEAYIOLIUE
MEpPONPUATHSA:

- MPOJOJDKEHUE  ACATEIBbHOCTH  NPEANPUATHS  JOJDKHHKA U
peanu3anus NpoAyKIUY;

- caada B apeHJy UMYILIECTBA JOJDKHUKA,

- B3bICKaHUE JEOUTOPCKOM 3aJI0JKEHHOCTH B IMOJIb3Y AOJDKHUKA I10
3aKJIOYCHHBIM MEXKAY HUM UM TPETbUMH JIMLIIAMU JIOrOBOPAM B
CyJ1eOHOM TOPSIKE;

- NPEABABICHUE  3asBICHUA O NPU3HAHUM  JOJDKHHUKOB
HECOCTOSATEIIBHOIO IOPUIUYECKOTO auna OaHKpoTamMH u
COIIPOBOKJICHUE IIPOLEAYPhI c UCIIOJIb30BaHUEM BCEX
MPETYCMOTPEHHBIX 3aKOHOM 0 OaHKPOTCTBE MEXaHU3MOB;

- IpeIbsBICHUE K UCIIOJIIHEHUIO B DeiepalibHyI0 CIy)O0y CyaeOHbIX
IIPUCTABOB UCIOJHUTEIBHBIX JOKYMEHTOB, 1€ B3bICKATEJIEM 3HAYUTCS
HECOCTOSITENIbHOE IOPUINYECKOE JIMLIO, B OTHOLIEHHH KOTOPOTO
BEJIETCSI KOHKYPCHOE ITPOU3BOJICTBO;

— MPEIbABICHNUE, NTPU HAIMYUKM OCHOBAHUM, MpeycMOTpeHHbIX YK
P®, B mnpaBooXpaHUTEIbHBIE OPraHbl 3asBICHUN O BO30YKIECHUU
YTOJIOBHOIO Ji€Ja B OTHOLIEHUU JIAL, COBEPIUMBIINX MPECTYIUICHUE B
OTHOUIEHUHM JOJDKHUKA, C TIOCIHEAYIOIIMM B3bICKaHUEM yIepoa,
MPUYUHEHHOTO MPECTYIIEHUEM;

- UCTpeOOBaHME HMYILECTBA JOJDKHUKA U3 YYXKOr0 HE3aKOHHOTO

BIIQJICHMS,

82K opriopatuBHOe mpaBo: yue6Hsiii kype: B 2 T / EI. Adanacsea, B.A. Baitman, A.B. I'a6os u ap.; ots. pex. U.C.
[Mutkuna. M.: Ctaryt, 2017. T. 1. C.267.
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- NpU3HAHWE TIpaBa COOCTBEHHOCTH [IOJDKHHUKA Ha (akTUyecku
BBIOBIBILIEE U3 €T0 BJIAJICHUS] UMYIIECTBO;

- OCllapyBaHUE  CHACNOK JODKHMKA 1O  OOMIerpaKIaHCKUM
OCHOBaHHSAM H TI0 OCHOBAaHMSAM, MPEIYCMOTPEHHBIM 3aKOHOM O
OaHKpPOTCTBE;

- MIPUBJICUCHHE K cyOcummapHoi OTBETCTBEHHOCTH
KOHTPOJIUPYIOMIUX JAOKHUKA JIUI] IO OCHOBAHUSIM, TPEAYCMOTPEHHBIM
3aKOHOM 0 OaHKPOTCTBE;

- WHbIE JICHCTBUSI, HAMPABJICHHBIC HA YBEIWYECHUE MMYIIECTBEHHOMN
Macchl JOJDKHMKAa W HE MPOTHUBOpEYallne TPeOOBaHUSIM U LEIsAM
3akoHa o 6ankpoTcTBe U UHBIX HITA.

PaccmoTpum noapoOHee HHCTUTYT OCIIAPUBAHUS CIIETIOK JIOJHKHUKA B paMKax
KOHKYPCHOTO TPOM3BOJCTBA, & TAKK€ WHCTUTYT NPUBJICUCHUS K CyOCHUAMApHOMN
OTBETCTBEHHOCTH KOHTPOJIMPYIONIUX JIOJDKHUKA JIMIl, KaK HamOoJiee Ba)KHBIC U
JeWCTBEHHBIE IS 1IeJIE KOHKYPCHOT'O MPOU3BOICTBA MEPHI.

HUtak, B gene o OaHKPOTCTBE IOPUIMYECKOTO JIMIA KOHKYPCHBIN
YOPaBISIONIMN BOpaBe OCHOPUTh CACIKU, COBEPIIEHHBIC JIOHKHUKOM WM
JIPYTUMHM JIUIIAMU 32 CUET TOJDKHUKA.

II. 1 cr. 61.1 ycTaHaBnuBaeT ABE IPYIIIbl OCHOBAaHUN HEAEHCTBUTEIHHOCTH
CIEJIOK, COBEPIIEHHBIX JOKHUKOM WM APYTUMU JIMIIAMU 3a CUET JOJKHUKA: 1)
oOlue OCHOBaHUSA HEJACHCTBUTENTHHOCTH, YycTaHaBiuBaembie [K PO; 2)
OCHOBaHHUS, TMpeaycMaTpuBaeMble 3aKOHOM O OaHKpPOTCTBE (TaK Ha3bIBaeMbIe
CIIeIIUAJIbHBIC OCHOBAHUS HEJEUCTBUTEILHOCTH).

Hannune B 3akoHe 0 GAaHKPOTCTBE CIIENUATBLHBIX OCHOBAHUM ISl PU3HAHUS
HEJICUCTBUTEILHBIMI CHACJIOK JIOJDKHUKA B paMKax KOHKYPCHOIO Ipollecca
ompeensieT coboi crnenupuKy WHCTUTYTa OCHApUBAHUS CIIEJIOK B KOHKYPCHOM
mpaBe B 1eqoM. Tak, mpu KOHKYPCHOM OCIapHUBaHUU BO3MOXKHO OOOCHOBBIBATH
CBOM TpeOOBaHUS HE OTPAHUYUBASCH OONICTPAXKIAHCKUMU  IPU3HAKAMHU

HEJICHCTBUTEILHOCTH TOM HWJIM MHOM CHECJIKM, TaK KaK CIeLHMaIbHbIC OCHOBAHUS,
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IPEIyCMOTPEHHbIE  3aKOHOM O  OaHKpPOTCTBE, IO3BOJISIIOT  IIPU3HABATh
HEJCHCTBUTEIbHBIMU CHIEJKH TAaKKe M 10 NpU3HAKaM, KOTOpbIE BHE pPaMOK
OaHKPOTHOTO TpoIlecca HE MMENTH Obl HHUKAKOTO HOPUIUYECKOrO 3HAYCHHS TMPH
PaccCMOTPEHHMH BOIIPOCA O 3aKOHHOCTH TOM UM MHOW CHEIIKH.

Takum 00pazom, TpH KOHKYPCHOM OCIHApHBaHHUH, CIEIKA, COBEPUIEHHAS
MEXy JIBYMs JIMIIAMM B TpeAesaX WX OOBIYHOW XO3SIMICTBEHHON AESITEIbHOCTH,
ABJIAIOIIASCA  JEHCTBUTEIBHOM 1O BCEM MpPHU3HAKAM, MPEAyCMOTPEHHBIM
TPAKJAHCKUM 3aKOHOJATEIbCTBOM, MOKET OBbITh MPH3HAHA APOUTPAKHBIM CYAOM
HEJCHUCTBUTEIBHOM B CiydYae NPHU3HAHUSA OJHOM M3 CTOPOH TAaKOW CHEJIKH
HECOCTOATENIbHOM MO CIELHAIbHBIM OCHOBAHUSIM HEJIEHCTBUTEIBHOCTH CJIETIOK,
YCTaHOBJEHHBIM B 3akoHe O OaHkpoTcTBe. COOTBETCTBUE CHENIKH JIOJKHUKA
CHELMAJIbHBIM OCHOBAHUSAM HEJEHCTBUTENBbHOCTH, IPENyCMOTPEHHBIM T1aBoil 111.1
3akoHa 0 OAHKPOTCTBE, BICUET €€ OCIIOPUMOCTh, HO HE HUYTOXKHOCTb.

B KOHKYpCHOM IPOM3BOJACTBE NMPEAYCMOTPEHA BO3MOKHOCTH OCIIAPUBAHMS
N0 CHEIUaJIbHBIM OCHOBAaHUSM HE TOJBKO HEMOCPEACTBEHHO CHEIOK, HO U
JNENUCTBUN JOJDKHUKA U TPEThUX JIMII, HAIIPaBJICHHBIX HA UCIIOJIHEHHE 0053aTENbCTB
pa3IMyYHOro pojia 00s3aTeIbCTB.

Tak, B coorBerctBuM ¢ 1. 5 IloctanoBnenus Ilnenyma BAC PD or
30.04.2009 Ne 32 «O HEKOTOPBIX BOIPOCAX, CBSI3aHHBIX C OCMAPUBAHUEM CJIETIOK
0  OCHOBaHUSM,  MpeaycMoTpeHHbIM  DegepanbHbiM  3akoHOM  «O
HECOCTOSITENIbHOCTU (OAHKPOTCTBE)» HapaBHE CO CACIKAMHM JOJDKHHMKA TIO
CHelUalbHbIM OCHOBAaHUSAM HENECHCTBUTENBHOCTH, MPEAYCMOTPEHHBIM 3aKOHOM O
OAHKpPOTCTBE TaKKe€ MOTYT OBbITh OCHOpPEHbI JIeWCTBHs, HaIpaBJICHHbIE Ha
UCIIOJTHEHHE 00s3aTeNbCTBA 10 CHEJIKe, JCHCTBHS, BIEKYIIHE IOCIEACTBHS,
AHAJIOTMYHBIE COBEPLIEHUIO CHEJIKM, a TAKXE TaKUEe IOPUINYECKH 3HAYUMBIE

JNEUCTBUS, KaK CoBeplleHHe (PUHAHCOBBIX (OAHKOBCKHMX) OIepaluii, yruiara
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HAJOrOB M COOpOB, BhIIJIaTa 3apabOTHOM IUIATHI, ACHCTBUS BO MCIOJHEHUE
CyZIeOHBIX aKTOB, 3aKITFOYCHUE OpAYHBIX JOTOBOPOB U TaK nanee®,

B Tom cnydae, eciu mpu pacCMOTPEHUU 3asIBJIICHUSI 00 OCIapUBAHUM CHCIKU
JOJDKHMKAa TI0 OJHOMY CHEUMaJIbHOMY OCHOBAaHMIO CYJIOM, HCXOJs W3
O00CTOSTENBCTB J€Na, OyneT YCMOTPEHO HWHOE MPEAYCMOTPEHHOE 3aKOHOM
OCHOBaHWE [JJIsi NpPU3HAHUSA  TaKOWM  CHEJIIKM  HEACHCTBUTENBHOM, CYI
CaMOCTOSITETIbHO AT HAJICKAIIYI0 TPAaBOBYIO KBaIU(UKALUIO CIIOPHBIM
MIPABOOTHOIIIEHUEM M MPHUMEHSET HOPMY MpaBa, MOJJIEKAIIYIO MNPUMEHEHUIO.
N3noxkeHHoe moATBepkaaeTcs moyiokeHusiMu ad3. 4 1. 9.1 IlocraHoBnenus
[Tnenyma BAC P® ot 23 gexabps 2010 r. Ne 63.

PaccmoTpum Teneps npaBoBbIE NOCHEACTBUS PU3HAHUSA CHIEJIKUA JTOJDKHUKA
HEJICUCTBUTEIIBHOM.

B cootBetcTBUM ¢ monoxenusMu ct. 167 'K P®, 3akpernstonieit oOuiue
IIOCJICICTBUS NIPU3HAHUS CHEJIKA HEACHCTBUTEIILHOM, HEACHUCTBUTENIbHAS CEIKA
HEJICCTBUTEIIbHA C MOMEHTA €€ COBEPILICHUS U HE BJICUET HUKAKUX FOPUINYECKUX
MOCHEACTBUNA, KpPOME Te€X, KOTOpPbIE HEMOCPEACTBEHHO CBfi3aHbl C €€
HEJICUCTBUTEIBHOCTBIO. B Cilydae mpu3HaHUS CIEJIKM TaKOBOW CYyZOM, HACTYHAET
MoJHasE pecTuTyiua. To ecTh, Kaxaas CTOpPOHAa HEACHCTBUTEIIBHON CHEIKU
o0s13aHa B TTOJTHOM 00BEME BO3BPATUTh UCIIOJHEHHOE 1O CACIKE APYroil CTOPOHE,
100 BO3MECTHUTH €ro JICHSKHBIN SKBUBAJICHT.

NHble mOCIEnCcTBUS HEIEUCTBUTEILHOCTH CIAECIOK MPEIyCMOTPEHBI CT. CT.
169, 179 'K P®, a Takxe cnenuanbHOi HOpMOU — cT. 61.6 3akoHa 0 GaHKPOTCTRE.

3akOHOM O OaHKPOTCTBE MPEAYCMOTPEH PsJ TMOCIAEACTBUM NPU3HAHUS
CIENKH HOKHHUKA HEACHCTBHUTEIHPHOM, YacTh W3 ITOJIOKEHHMI 3aKOHA ITOJIHOCTBIO
WIM B YaCTU AyOJHMpyeT OOIIMN MOJOKEHUs MOCHeNCTBUM, coaepxkamuxcs B ['K
P®, wyacte mnpumMeHuma cyrybo0 B pamMKax OTHOIICHUH, OOpeMEeHEHHBIX

OAHKPOTCTBOM OJHOMW M3 CTOPOH CHIEIKH. TeM He MEeHee, MOKHO BBIJICIUTH OOIIYIO

% TlocranosmeHue IIneayma BAC P® «O HEKOTOPBIX BONpPOCAX, CBA3aHHBIX C OCMApUBaHHEM CIEJOK IO
OCHOBaHHUsIM, NpeaycMoTpeHHbIM DenepanbabiM 3akoHOM «O HecocTosTenbHocTH (6aHKpoTcTBe)» oT 30.04.2009
Ne 32 // Bectank BAC P®. 2009. Ne 7.
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CyThb TOJIOXKEHHW 3aKoHa O TMOCIEACTBUSIX TMPU3HAHUS CHEJIKH JOJDKHUKA
HEJICCTBUTEIbHOW — MPU3HAHUE CYJOM CHECIKH HOJDKHUKA HEIEMCTBUTEIBHOU
BJICUET JJII YYACTHUKOB COTJIAIIEHUS MOJHYI PECTUTYLHMIO, JIEMCTBUE KOTOPOU
pacnpocTpaHsieTcs He TOJIbKO Ha cdepy IpakJaHCKUX MPaBOOTHOIICHHM, HO U Ha
MPOIIECCyaAIbHOE MOJIOKEHUE KPEAUTOPOB JOJIKHUKA U Pa3Mep UX 0053aTENbCTB B
nene o OaHkporcTBe. [IprMeHeHue MociaencTBUil HEIEeUCTBUTEILHOCTH CHETIOK B
Jene 0 OaHKPOTCTBE HAIpPAaBIICHO, MPEXKIE BCEro, Ha MOJHOE BOCCTAHOBIICHHE
MMYIIECTBEHHBIX MPaB I0KHUKA U YBEJIMYEHUE KOHKYPCHOW MACCHI.

Takum o00pa3oM, oclapuBaHHE CICIOK JOJDKHHMKA B paMKax Jiejaa o
HECOCTOSITEIbHOCTH, B YaCTHOCTH, B paMKax MpOUEAYpbl KOHKYPCHOTO
MPOU3BOJICTBA — OJWH U3 Haubosnee 3PEHEKTUBHBIX CIOCOOOB YBEITUUYEHUS
KOHKYpPCHOM Macchl M, KaK CJEACTBUE, MaKCHMaJIbHOTO YAOBJIETBOPEHUS
TpeOOBaHUN KPEAUTOPOB.

Emé oaHMM BaXHBIM HMHCTPYMEHTOM MPOUEAYPHl HECOCTOSITENBHOCTH H
KOHKYPCHOTO MPOIIECCA ABJISETCS BO3MOXHOCTh MPUBIICUYCHUSI KOHTPOJIUPYIOIINX
JOJDKHUKA JIUI K CyOCHIMapHON OTBETCTBEHHOCTH.

B cooTtBercTBUM ¢ monokeHusMu ct. 61.10. 3akoHa 0 OaHKPOTCTBE IO
KOHTPOJIUPYIOIIUM JIOJDKHUKA JIMIIOM MTOHUMAETCsl PU3HYECKOE WU IOPUIUIECKOE
JUI0, CIOCOOHOE TPSIMBIM WM KOCBEHHBIM O00pa3oM OMNpenemsiTh JEHCTBUA
JIOJDKHUKA, TIPU 3TOM yKa3aHHOE JIMIIO JIOJKHO 00J1a/laTh TAaKOW CIIOCOOHOCTHIO HE
MO3/IHEE, YeM B TEUEHUE TPEX JIeT 1O AHS TPUHATUS apOUTPAXKHBIM CYJIOM
3asIBJICHUS O MIPU3HAHUM JIOJDKHUKA OAHKPOTOM.

[Ipu 3TOM BO3MOXKHOCTH ONPEACNISITh NECUCTBUS JOJKHUKA MOXET, B TOM
YyuCie, BBIpAXaThbCd B HEMNOCPEACTBEHHOM HAJIMYMM B CUJy YyCTaBa WIH
JIOBEPEHHOCTH y TaKOTO JIMI[A MOJHOMOYHMN Ha COBEPILICHUE CHEJIIOK OT HUMEHU
JIOJDKHUKA, B CHIIY €r0 JOJDKHOCTHOTO TOJIOKEHMS, B CHIIY HAXOXKIEHUS TAKOIO
JUIla B POJCTBEHHOM CBSI3U C PYKOBOJMUTENEM WIM UHBIM JOJDKHOCTHBIM JIUIIOM

JOJDKHHKA.
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CornacHo monoxkeHusiM cT. 61.17 3akoHa o OaHKPOTCTBE NPU HAIWYUU
OCHOBAHMM  JJI1 NPUBJICYECHHS] KOHTPOJMPYIOLIEro JOJDKHUKA JIMOa K
cyOCHAMapHONW OTBETCTBEHHOCTH, apOUTPaKHBIM (KOHKYPCHBIN) YIPaBIISIOUIHIA
00s13aH COOOIIUTh KpeauTopaMm, MyTEM COBeplIeHHs Myonukanuu B EgumHoM
denepanbHOM peecTpe CBeIeHHl 0 OaHKPOTCTBE, 00 WX MpaBe BHIOpPATh CIIOCOO
pacnopspkeHHsl MpaBOM  TpeOOBaHUS K MPHUBIEKAEMOMY K OTBETCTBEHHOCTHU
KOHTPOJIMPYIOIIEMY TOJDKHHKA JIMIy B TEUYEHHE MATH pabouumx [HEH co [HS
OPUHATUS CyAeOHOro aKTa O JIOKa3aHHOCTH HAJIM4Yusg OCHOBAaHUW IS
IPUBJICYCHUHU JIUIA K CyOCUIMapHON OTBETCTBEHHOCTH.

He mno3gnee 10 pabouumx paHeW €O AHS COBEPILICHUS ApPOUTPAKHBIM
YIOPABJISIIONIUM YKa3aHHOW IMyOJIMKAIMU, KaXIbld OTIEIbHBIA KpPEIUTOp, YbU
MHTEpPEChl 00eCIEeYNBAIOTCS IPUBJICYEHUEM KOHTPOIHUPYIOIIETO JOKHUKA JIMLA K
cyOcuanapHOl  OTBETCTBEHHOCTH, BIpaBe u30paTb OJAWMH U3 CHOCOOOB
pacnopsKeHUsl IPaBOM TPeOOBaHUS K NMPUBJICUEHHOMY K OTBETCTBEHHOCTH JIUILY,
nyTéM HaIpaBJ€HUS COOTBETCTBYIOUIETO 3asBIICHUS B aJpec apOUTPaKHOTO
YIPABJISIFOLIETO.

Takoe  pacmopspkeHne  NpaBOM — MOXKET  ObITh  BBIP@KEHO: B
HEMOCPECTBEHHOM  B3bICKAHUM  33J0JDKEHHOCTHM €  MPUBJICYEHHOIO K
OTBETCTBEHHOCTH JIMLIAa B PAMKax Jejlda O HECOCTOATEIBbHOCTH, C MOCIEAYIOIIHUM
BKJIFOYEHHEM B3bICKAHHOW CyMMBI B COCTaB MMYILIECTBEHHON (KOHKYPCHOI) MacChl
JOJDKHUKA; B pealM3allii TPEeTbUM JMIAM IpaBa TpeOOBaHUSA [OJDKHUKA K
IPUBJIECYEHHOMY K OTBETCTBEHHOCTH JIMILy IMYTEM 3aKIIFOUEHMS JOTOBOpa LECCHUU
(ycTymku mpaBa TpeOOBaHUS); B YCTYIKE JOJDKHUKOM YacTH IpaBa TpeOOBaHUS K
IIPUBJIEKAEMOMY K OTBETCTBEHHOCTH JIMIY KPEAUTOPY, YUACTBYIOLIEMY B JEJE O
OaHKpOTCTBE (MTOJTHBINA WUJIM YaCTUYHBIN 3a4€T).

B nmanHoil paboTe ocmapuBaHHME CHAEJIOK JOKHHKA M cyOcuauapHas
OTBETCTBEHHOCTb €r0 PYKOBOJUTEJIEH pacCMaTpUBAIUCh HCKIIOYUTEIBHO B
KauecTBe Croco00B yBEIMYECHHS] UMYIIECTBEHHOM MAacChl TOJDKHUKA B MPOLEAYPE

KOHKYPCHOI'O IIpOHU3BOJACTBA. OcobenHocT HHCTUTYTOB OCIIapUBaHUA CACJIOK
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JOJDKHUKA W TNPUBJICYEHHUS KOHTPOJUPYIOIIMX JOJDKHHMKA JIMI K CyOcHMIuapHOU
OTBETCTBEHHOCTH MOTYT TaKXe SBIATbCS CaMOCTOSITEIbHBIM — MPEIMETOM
pPacCMOTPEHHSI.

B nanHo#l pabore ocnapuBaHuE CAENOK JOKHUKA W cyOcuauapHas
OTBETCTBEHHOCTb €r0 PYKOBOJUTEJIEH pacCMaTpUBaJIUCh HCKIIOYUTEIBHO B
KauecTBe Croco00B yBEIMYECHHS] UMYIIECTBEHHOM MAacCChl JIOJDKHUKA B MPOLEAYPE
KOHKYPCHOTO MpOou3BOACTBA. OCOOEHHOCTH HWHCTUTYTOB OCHApHBAHUS CHEJIOK
JOJDKHUKA W TPUBJICYEHUS KOHTPOJUPYIOIIUX JIOJDKHHUKA JIMI K CyOCHIuapHOU
OTBETCTBEHHOCTH MOTYT TaKXe SBIATbCS CaMOCTOSITEJIBHBIM  IPEIMETOM
PacCMOTPEHHS.

B TeueHne Mecsma C garel OKOHYAHMS WHBEHTAPU3ALMHM U OLICHKU
UMYILIECTBA JIOJDKHUKAa KOHKYPCHBIM  yOpaBISIOIIMN 00s3aH  MpPEICTaBUTh
cOOpaHUIO KPEAUTOPOB WIM B KOMUTET KPEIUTOPOB JJIsl YTBEPKACHHSI TTOJ0KEHUE
O MOPSJAKE, CPOKAX U YCIOBUAX MPOAAKH MMYILIECTBA JOJDKHUKA, BKIHOYAKOLIEE B
ce0si CBEACHUS: O COCTaBE MMYILECTBA JIOJDKHHUKA, €r0 HAYaJbHOM CTOMMOCTH H
CpOKax ero peanu3anuu; o GopMe MpOBEACHUS TOPTOB MO pean3alii UMYILEeCTBa
JOJDKHUKA M KOJMYECTBE 3TAlOB CHM)KEHMSI LEHBI, [Iare ayKouoHa, B CIy4yae
peanu3aluy UMYILIECTBA C OTKPBITHIX TOPIOB.

B caywae He yTBepxkueHus coOpaHueM (KOMUTETOM) KpPEIUTOPOB
MPEJIOKEHHOTO KOHKYPCHBIM YINPABIIAIONIMM TIOJIOKEHHSI, TOCIEAHUN BIpaBe
YTBEPAUTH MOJIOKEHUE B CyA€OHOM MpsiiKe, MyTEM 0OpallleHus B apOUTpakHbIN
CyJ, paccMaTpHUBAIOIIMMA J1€710 0 OaHKPOTCTBE, C XOJaTaliCTBOM 00 yTBEp:KIECHUU
MOJIOKEHUS O MOPSAKE, CPOKAX U YCIOBUAX pealn3allii UMYIIECTBA JOJKHUKA.

[Ipy 3TOM CTOMT 3aME€THTh, YTO B CJIy4Yae peaJIu3aluyd HMYIIECTBa
JOJDKHUKA, HAXOASAIIEroCsl B 3aJ0re y OJAHOIO0 M3 KPEIUTOPOB, B COOTBETCTBUM C
nojiokeHussvMu 1. 4 cr. 138, m. 4, 5, 8-19 cr. 110, m. 3 cr. 111 3akoHa o
6ankporctBe, [Ipukazom MunskoHompazsutusi Poccum ot 23.07.2015 No 495,

MNopsAAOK M YCIOBHA IPOBCACHHUA TOProB B OTHOHWICHHMM TaKOI'0 HMMYIICCTBA
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OTNPEENSIOTCA KOHKYPCHBIM KpPEIUTOPOM, TpeOOBaHUS KOTOPOTO OOECHeyYEHBI
3QJIOTOM PEAIU3yEMOTO UMYILECTBA.

[Tociie mpoBeneHUsT WHBEHTApU3alMM W OLICHKUM HMYIIECTBA JOJLKHUKA,
YTBEPKICHUS IOJOKEHHUS O TOPANKE, CPOKaX M YCJIOBUAX €ro pealn3aliud,
KOHKYPCHBIM YIPABILSIIOIINANA TPUCTYIIAET K IPOBEICHHUIO TOProB. JleHexHbIE
CPEACTBA, BBIPYUYCHHBIE OT pEaIM3allM MUMYIIECTBA JOJDKHHKA, BKIIOYAIOTCS B
COCTaB €ro KOHKYPCHOMU (MMYILIECTBEHHOW) MaCCHhI.

[Ipy mpoBenEHUU OTKPBITHIX TOPrOB JOJKHBI COOJIIOAATHCS CIEAYIOIINE
00s13aTeNIbHBIC YCIOBHUA:

- OpraHu3aTop  NpOJaXH  JOJDKEH  3apaHee  ONyOJIMKOBATh
COOOIIEHHE O TMPOBEAEHUM TOProB C yKa3aHUEM ONpPEIEJIECHHOM
o0s13aTeNIbHON HH(DOpMAITNY;

- YYaCTHUKHU TOProB 00s13aHbI MPEBAPUTEIIHLHO BHECTH 33]1aTOK;

- JIMI0, BBIMTPABLIEE TOPTH, 00S13aHO 3aKIHOYUTH C OPraHU3aTOPOM
TOPrOB JOTOBOP WJIM MPOTOKOJI, UMEIOLIAN CUILY IOTOBOPA;

- ydacTHe B TOprax 00jee 0JJHOTO MOKYIaTels.

Ecnyu moBTOpHBIE TOPruM MO MPOAAKE HMYIIECTBA NOJDKHHKA IMPU3HAHBI
HECOCTOSIBIIMMUCS WM JIOTOBOP KYIUIU-TIPOJIaXXW HE ObLI 3aKJIIYEH C HX
€IMHCTBEHHBIM YYACTHHUKOM, a TAKXE B ClIy4yae HE3aKJIIOUEHUs TOr0OBOpa KYIUIH -
MPOJAXKH IO Pe3yJIbTaTaM MMOBTOPHBIX TOPrOB MPOJABAEMOE HA TOPTaX UMYIIECTBO
JOJDKHUKA TOJICKUT MPOJIAXKe TTOCPECTBOM MyOIMYHOTO MPEATIOKEHUS.

[Topsanok peanuzann UMYIIECTBA JOJLDKHUKA CTOUMOCTBIO MEHEE CTa ThICSY
pyOJielt yTBepkIaeTcs peleHrueM coopanusi (KOMUTETa) KPEIUTOPOB.

[Tomoxenust 3akoHa 0 OAHKPOTCTBE HE MPUMEHSIOTCS B CIIydae pean3aliuu
MMYIIECTBA JOJDKHUKA, SBJAIOMIETOCA €r0o MNPOAYKIMEW, NPOU3BEAEHHOU B
mporiecce 0OBIYHOM X03sUCTBEHHOMN ACATEILHOCTH.

OcoObIii  TIOPSIIOK ~ TPABOBOTO  PETYJIHUPOBAHUS  MPEAYCMOTPEH IS
peanuzanuy MPUHALICKAIIUX JOJDKHUKY — COIMATbHO-3HAYMMBIX  OOBEKTOB,

00BEKTOB KYJIBTYpHOTO Hacieaus HapoaoB PD, a Taxke HHBIX 00BEKTOB, IPOAaKa
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KOTOPBIX B COOTBETCTBHUM C 3aKOHOJIATENbCTBOM P®d no/mKHA OCYyHIECTBIATHCS
myTeM MpOBEACHUS TOProB B ¢opMmMe KoHKypca. HauanbHas neHa mnpoaaku
YKa3aHHBIX OOBEKTOB YCTAaHABIMBACTCS Ha OCHOBAaHWUU OMPEJCICHHON B
COOTBETCTBHUH C OTYETOM 00 OIEHKE UX PHIHOYHOU CTOMMOCTH.

OnauM 3 00s3aTeNbHBIX TPeOOBaHUM, MPEABSIBISIEMBIX K MOOETUTENSIM
TOProB TO peaju3allud YKa3aHHBIX OOBEKTOB, SIBISETCS MX OO0S3aHHOCTH
HAJUIEKAIIEro COAEPKaHUs TAKOrO0 UMYIIECTBA IOCJIE €ro MPUOOPETEHNUs, a TAKKE
€r0 UCIIOJIb30BAHNE B MIOJIHOM COOTBETCTBUU C LIEJIEBBIM HA3HAYEHUEM.

B cnyyae HeyaauHO#l peanu3ali B YCTAaHOBJIEHHOM IOPSJIKE OOBEKTOB
COOCTBEHHOCTH JIOJXKHHMKA, YAOBJIETBOPSIOIIMX BBIIIEHA3BAHHBIM MTPU3HAKaM, OHU
NEPEXOJAT B COOCTBEHHOCTh MyHHUIIMIIAJILHOTO 00pa30BaHUsl.

OuepeHOCTh YIOBIETBOPEHUS TPEOOBAHUM KPETUTOPOB.

KOHKypCHBINM ynpaBisSOIMN MPECTYNIaeT K pacyéraM C KpPEeAUTOpaMH B
CJly4yae TOro, €Ciii B KOHKYPCHOM Macce JOJDKHUKA aKKYMYJIUPYETCS T0CTaTOYHOE
KOJIMYECTBO CPEACTB ISl TIOJHOTO WJIM YACTUYHOTO yIOBJIETBOPEHUS TPeOOBaHUI
KPEAUTOPOB MEPBOM OUEPE]IN.

Pacuersl ¢ KpeauTopaMu NPOU3BOAATCA B COOTBETCTBUM C OYEPEIHOCTHIO,
YCTAaHOBJICHHOM peecTpoM TpeOOoBaHUU KpeauTopoB. lIpu 3TOM KOHKYPCHBIM
YOPABJISIIONINN BIpPAaBE MEPEXOJUTh K YJOBIECTBOPEHHIO TPEOOBAHUN KaXKIOU
MOCHEAYIOMIEN O4YEpENd TOJBKO TMOCIE IIOJHOTO 3aBEPUIEHUS PACUETOB C
KpeauToOpaMu npeasiayned. B ciydae HeXBaTk B KOHKYPCHOM MAacce JE€HEKHBIX
CPEICTB IS TIOJIHOTO YJOBJIETBOpEHUsS TpeOOBaHUN OJHON W3 oOdYepeneH,
OCTaBIIMECS JEHEKHBIE CpencTBa MOJIEKAT MIPONOPLHOHAITBHOMY
pacIpeeIeHUI0 MEXIY BCEMU KPEIUTOPAMHU 3TOM OYEPE.IN.

AHanuzupys nojiokeHus: 3aKkoHa 0 0aHKPOTCTBE, MOXKHO YCJIOBHO BBIIETHUTh
TpU TPYNNbl  OYEPEAHOCTH  YIOBIETBOPEHHS  TpeOOBaHUM  KPEAUTOPOB:
BHEouepeaHble (00s3aTeNnbCcTBa JAODKHUKA MO0 TEKYIIMM IUIaTeXaM); odepeaHble

(cormacHo peectpy TpeOOBaHUI KPEJIUTOPOB); nocjeouepeIHbIe
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(YAaoBieTBOpsieMbIE 3a CYET OCTABILErOCS B KOHKYPCHOM Macce MMYIIECTBA MOCIE
MOJTHOTO YAOBJIETBOPEHUS TPEOOBAHMI KPEAUTOPOB BCEX OUepeei).

BHe ouepenu 3a c4eT KOHKYPCHOM MAaccChl IOTaIlalOTCs CIEIyIOIINe
TEKyIIHe 00s3aTeNIbCTRA:

- cyaeOHble pacxoabl IO Jeny ©O OaHKpPOTCTBE, BKJIOYas
BO3ZHArpaXKJIcCHHE  apOUTPaXKHOIO  YIPABJLAIOIIErO,  OIUlaTa  yCJyT
IPUBJIEKAEMBIX MM JIMII U HHBIE PACXOJbl, OCYILECTBISEMbIE B LEIAX
OCYUIECTBJIEHUS POLETYP, IPUMEHSIEMBIX B JIe]€ O OaHKPOTCTBE;

- TEKyIlIHe 00s3aTeNbCTBA JOJDKHHUKA 10 OIUIaTe 33J0KEHHOCTH IO
KOMMYHaJIbHBIM M 3KCIUTyaTallMOHHBIM ILIATEXKaM;

- TpeOOBaHUS KPEAUTOPOB, OCHOBAHMSI KOTOPBIX BO3SHUKJIU B MEPUO]T
NOCJI€ MPUHATUSA apOUTPAXKHBIM CYJIOM 3asBJICHHSI O MPU3HAHUU JTOJDKHUKA
OaHKPOTOM U O MOMEHTa €ro YJOBJIETBOPEHHUS, a TAKXKe MO0 TPeOOBAHUIM
KPEIUTOPOB IO ACHEKHBIM 00513aT€NIbCTBAM, OCHOBAHUSI KOTOPBIX BO3HUKIIN
YK€ B XOJI€ MPOLEAYPBl KOHKYPCHOIO ITPOU3BOCTBA;

- BbIIUIaTa 3apa0OTHOM IUIaThl 3a MEpPUOJ TOCHe MPUHATHUS
apOUTpaXHBIM CYZOM 3asiBJIEHUSI O TPU3HAHUU JOJDKHUKA OAHKPOTOM M JI0
MOMEHTa €ro yAOBJIETBOPEHMs, a TaKke 3a IEepUoJ KOHKYPCHOIO
IIPOU3BOJICTBA;

- WHbIE TEKyIIME pacxoJbl, CBA3aHHbIE C OCYIIECTBICHUEM
IPOLETypbl KOHKYPCHOTO MPOU3BO/ICTBA.

B Tom ciydae, eciiu BBUAY OTKPBITOM B OTHOLIEHHWH JOJKHUKA IPOLIETYPbI
KOHKYPCHOTO TIPOM3BOJICTBA U MOCIEAYIOIIEH ero JMKBUIAIMU, BBUY XapaKTepa
NESATENIbHOCTH TpeanpuaTus — OaHKpoTa MOTYT HACTYNHUTh MOCIEACTBHUS,
BBIDAKCHHBIE B  BO3HUKHOBEHHH TEXHOI€HHOM W (WJIM) OKOJOTMYECKOMN
KaTacTpo(bl WM UHBIE JIpyrue OOIIECTBEHHO — OIMACHbBIE MOCIECTBUSA, PACXOMIbI,
NOHECEHHBIE TPETBUMHU JIMIAMU B ILEJIAX HEAOMYUIEHUS WIM YCTPAHEHUS

oJ00HOT0 poja MOCJIEICTBUM, TAaK)KE MOJIJIekKAT BHEOUEPEIHOMY IMOTAIICHHUIO.
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B cooTBeTCTBUMM C MOJOXKEHUSAMH 3akoHAa O OaHKpPOTCTBE TpeOOBaHUs
KPEAUTOPOB YJOBJIECTBOPSIIOTCS B COOTBETCTBUU C OUEPENHOCTHIO, YCTAHOBICHHON
3aKOHOM HWCXOAsI W3 OCHOBAaHMM, 110 KOTOPHIM BO3HUKIW TE€ WA WHBIC
00s13aTeNbCTBA JODKHUKA!

- B MEPBYIO OYEpPEb YAOBICTBOPAIOTCS TPEOOBAHHS KPEIUTOPOB —
bu3ndeckux JHI MO TPeOOBaHUSIM, OCHOBAHHS KOTOPHIX BO3ZHHKIM U3
NPUYUHEHUS] BPe/la UX KU3HU WU 3[J0POBbIO, B TOM YHUCJE U TPeOOBaHUS 110
BO3MEIICHUIO MOPAJILHOTO BPE/Ia;

- BO BTOPYIO OYEpPEb YAOBIETBOPAIOTCS TPEeOOBaHUS KPEAUTOPOB
Mo 00s3aTeNbCcTBaM, CBSI3AHHBIM C TPYJOBBIMH TPABOOTHOIICHUSIMHU, a
TakKe 1O 00S3aTeNbCTBaM, CBS3aHHBIM C  BBIIUIATOM  aBTOPCKHUX
BO3HATPaXKICHUI;

- B TPEThIO Ouepeab MPOUZBOMASTCS pPACUEThl C OCTAIbHBIMU
KOHKYPCHBIMH KPEAUTOPAaMU W YIOJIHOMOYCHHBIMU OpTraHaMH, BO3HHKIITUM
MO Pa3JINYHBIM OCHOBAaHUSIM.

Tperbs ouepeab peectpa TpeOOBaHUN KPEIUTOPOB COJEPKUT B cede TpH
JIOTIOTHUTEIBHBIX ouepenu. Tak, B MEepBYIO Oouepellb MOAJIEKAT YIAOBICTBOPEHHUIO
TpeOOBaHMsI, 0OCCIIEUCHHBIE 3aJI0TOM HMMYIIIECTBA JOJKHUKA 32 CUET JIEHEKHBIX
CPEICTB, MOCTYNUBIINX B KOHKYPCHYIO MacCy OT peasiu3allii TaKOTO WMYIIECTBa.
Bo BTOpyro ouepenb yAOBIETBOPSIOTCS TPeOOBAaHMS OCTAJbHBIX KOHKYPCHBIX
KPEIUTOPOB M YIOJHOMOYEHHBIX OpPraHOB, YbM TpPEOOBaHUS HE O0OECIEUCHbI
3aJJOTOM HMYIIECTBa JODKHUKA. B TpeTpio ouepenp  yAOBIETBOPSIOTCA
TpeOOBaHMS KPEAUTOPOB, HECYIUX IITpadHON XapakTep, HampuMep, TpeOOBaHUs
M0 BO3MEIICHUIO YOBITKOB B (hopMe YMYIIEHHON BBITOJIbI, HEYCTOWKH (TITpados,
NIEHU) ¥ UHBIX (PMHAHCOBBIX CAHKIIHIA.

JIOTIONIHUTENBHO CIIEAYEeT pPacCMOTPETh OCOOEHHOCTH YJIOBJIETBOPEHHUS
TpeOOBaHUM KPEIUTOPOB TPEThEW odepeau Mo o0s3aTeIbLCTBaM, 00ECIeUCHHBIM

34JIO'OM UMYIICCTBA NOJIPKHHKA.
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CeMbaiecsT MPOLIEHTOB CPEACTB, MOJYYECHHBIX OT peaau3allid UMYIIEeCTBa
JOJDKHUKA, HaXOASUIErocsl B 3aJlore 'y OJHOIO0 M3 KPEIUTOPOB, MOAJICKAT
HaIpaBJICHUIO B CU€T MOTAIICHUS 0053aTENbCTB JOJKHUKA MEpe] KPeAUTOPOM-
3asnorogareneM. IIpu »ToM ykasaHHasi CymMMa, OYE€BUJIHO HE MOKET MPEBBIIATH
o0ITyI0 CyMMY TPeOOBaHMIA TAKOTO KPEAUTOPA K JOTDKHUKY.

JIBaguath MPOILIEHTOB OT CYMMBbI, MOJYYEHHOM OT peain3aluu IpeaMeTa
3aJiora, HANpaBJSIOTCS HA MPOMOPIMOHAIBHOE TMOramieHue TpeOOoBaHUMN
KPEIUTOPOB ABYX MEPBBIX OUEPEICH.

OcraBmuecss IeciITh MPOLEHTOB HAMPABISIIOTCS HA IMOTAlICHUE TEKYIINX
CylIeOHBIX Pacxo/ioB, B TOM YMKCJI€, Ha OIUIaTy BO3HATPaXKICHUSI apOUTPaKHOTO
(KOHKYpPCHOTO)  yMPAaBISIONIETO,  OIJIaTy  YCJIYr  MPUBJICUEHHBIX  JUIS
OCYILECTBJICHUS LIENIEN MPOLEAYPbl KOHKYPCHOT'O MPOU3BOACTBA JIUII.

[Ipy »TOM, B TOM cCly4ae, €CJIM 3aJOTOM HMYIIECTBA JOJKHUKA
oOecrieuynBalOTCsl TpeOOBaHUS KOHKYPCHOTO KpeauTopa IO 00sS3aTeNbCTBAM,
BBITEKAIOIIUM U3 KPEIUTHOTO JOTOBOPA, U3 CPEJICTB, BEIPYUCHHBIX OT pealu3aluu
npeamera 3anora, 80% HampapisieTCss Ha TMoOramieHue TpeOOBaHUM TaKOro
KpeauTopa, a, COOTBETCTBEHHO, 15 u 5 % HampaBisOTCS Ha TIOTalleHue
00513aTeNbCTB (PACX00B), YKa3aHHBIX BBIIIIE.

Peectp TpeGoBaHui KpeaUTOPOB MOMJICKHUT 3aKPHITUIO 10 UCTECUCHUH JIBYX
MECSIIIEB C JaThl OMyOJUKOBaHMS B OQUIMAIBLHOM HCTOYHUKE CBEACHUU O
MPU3HAHUU JTO0JDKHUKA OAHKPOTOM M 00 OTKPBITHU B OTHOIIEHUU HETO MPOLETYpPhl
KOHKYPCHOTO TIPOM3BOJICTBA. Takas myOiuKaius, 1Mo oOIeMy MpaBuily, JOJDKHA
OBITH CJieJlaHa KOHKYPCHBIM YIpaBisIOUM B raszere «KoMmepcaHby, C J1aThl
KOTOPOM M MOMJIEKUT HUCUHMCIIEHUIO MPEITYCMOTPEHHBIM 3aKOHOM JBYXMECSYHBIN
cpok. Ilpu 3TOM yKa3zaHHBIE CBEACHUS TAK)KE MNOIJIEKAT BHECEHHWIO B EuHBIN
dbenepaabHbIN peecTp CBEJEHUM 0 OaHKPOTCTBE.

[TorameHHbIMU TPEOOBAHHUSIMU KPEIUTOPOB CUUTAIOTCS Y/IOBICTBOPECHHBIE
TpeOOBaHUsI, a TakXkKe Te TpeOOBaHMs, IO KOTOPHIM MEXIY ITOJDKHUKOM H

KOHKYPCHBIM KpEAUTOPOM AOCTUTHYTO COIIAICHHEC 00 OTCTYIIHOM, WU IIO0
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KOTOPBIM KOHKYPCHBIM YIPABJISIIOLUIUM 3asiBIEHO O 3ayeTe TpeOoBaHMiA, MO0 B
cllyuae  TpEKpamleHus:  00s3aTeNIbCTB MO  WHBIM,  MPEIYyCMOTPEHHBIM
3aKOHOJATEIbCTBOM OCHOBaHUAM. TpeOOoBaHMs KPEAUTOPOB, HE yIOBIETBOPEHHbBIE

1O IPUYIHNHC HCAOCTATOYHOCTU UMYIIICCTBA JOJDKHUKA, CAUTAIOTCA ITOTI'allCHHBIMU.

3.4 3aBeplieHHe KOHKYPCHOI'O MPOM3BOACTBA U €ro NMocJieCTBUs

[To okoHUaHUM Pacy€TOB C KPEIUTOPAMHU, MPU HCUEPIIAHUH MEXaHH3MOB,
IPETyCMOTPEHHBIX 3aKOHOM O OaHKPOTCTBE, HAIMpPABJICHHBIX Ha YBEIHMUYCHUE
KOHKYPCHOM Macchl JOJDKHHMKA, KOHKYPCHBIM YHpaBISIOUUN MPEIOCTaBIsIEeT B
apOUTpaXXHBIN CyJ, pacCCMaTPUBAIOLIUM €710 0 OAaHKPOTCTBE OTUET O pe3yJsibTaTax
MPOBEJCHUS TMPOIEAYypbl KOHKYPCHOTO MPOHM3BOACTBA. Takoil OTYET OTIIMYEH OT
0T4YéTa apOUTPAKHOTO YIIPABIISIIOIIETO O €T0 JIEATEIbHOCTH.

[TonmokeHUsIMH ~ 3aKOHOJATENILCTBA HE  YCTAaHOBIEHO  KOHKPETHBIX
TpeOOBaHUI K COJEP)KaHHIO OTYETA YNPABISAIOUIETO O pe3ysibTaTax MpPOBEACHUS
OpoUeAypbl KOHKYPCHOTO IpPOU3BOJICTBA, TEM HE MEHee, 10 JeIOBOMY
OOBIKHOBEHHMIO B OTUYET KOHKYPCHOI'O YIPABISIONIIETO BKIIOYAIOTCSA CIEAYIOIINE
CBEJICHUS:

— 00 001eM pazMepe 00s3aTeNbCTB TOJKHUKA TIEPE]l KpEAUTOPaMU;

— 0 COCTaBe U pa3Mepe KOHKYPCHON Macchl JOKHUKA;

— 0 Mepax, IPEINPHUHITHIX KOHKYPCHBIM YIPABJISIOLUIUM, HAIpPaBICHHbBIX
Ha BBISBIICHUE MUMYIIECTBA AODKHUKA, B TOM YHCJIE UMYIIECTBA, HAXOIAIIETOCS Y
TPETHUX JIUL, U BKIIOYEHHUE €r0 B KOHKYPCHYIO Maccy;

— 0 pe3yJbTaTax peajn3aluy UMYIIeCTBa JOJIKHHUKA;

— O pa3Mepe YIOBJIETBOPEHHBIX B XOJA€ MpOLEeaAypbl TpeOoBaHMIA
KPEAUTOPOB;

— 0 pa3Mepe pacxoA0B, TOHECEHHBIX B TMEPHOI M B IENAX KOHKYPCHOTO

64
MIPOU3BOJICTBA .

® KonkypcHoe mpom3BocTBO: YuebHo — mpakt. Kype / mog pen. B.B. SIpkosa. C. 185.
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Bmecte ¢ 0OT4eTOM KOHKYPCHOTO YOPaBISIIOUIETO O pe3yJibTarax
IIPOBEICHUsT  INPOLEAYypbl  KOHKYPCHOTO  NPOWU3BOACTBA  CyAy  TaKxke
IIPEACTABIIOTCA CIECAYIOINE TOKYMEHTBI:

— peecTp  TpeOOBaHMII  KpEOUTOPOB €  yKa3aHUEM  pa3Mepa
YIOBJIETBOPEHHBIX TPEOOBAaHUI B OTHOILIEHUN KAKJIOTO KPEAUTOPA;

— JIOKYMEHTBI, MOATBEPKIAIOIIME TMoTalleHue TpeOOBaHUN KpPEIUTOPOB
(TakuMu MOTYT OBITh, K IPUMEPY, OTOBOP KYIUIM-TIPOJAXKHU, MOITBEPHKAAIOLIIUI
POJaXy UMYUIECTBA JOJKHUKA, WU )K€ COIJIAlIEHUE 00 OTCTYIHOM WJIM 3a4eTe
TpeOOBaHMIA);

— TMepeyeHb TpPeOOBAaHUN KPEAUTOPOB IO TEKYIIUM OO0S3aTENbCTBAM,
OCTABILIUXCS HEYIOBIECTBOPEHHBIMU [0 IMPUYUHE HEAOCTATOYHOCTU JIEHEKHBIX
CPEICTB (C yKa3aHWEM HEYJOBJIETBOPEHHOIO TPEOOBAHUS KAXKIOTO KPEAUTOPA);

— TMepedyeHb TPeOOBAHHMM KpPEAUTOPOB, YbM TPEOOBAHUS MPU3HAHBI
O0OOCHOBaHHBIMM, HO MOJJIEKAIIMMU  MOTAUICHUIO TOcie  TpeOOBaHUH,
BKJIIIOYEHHBIX B  peecTp  TpeOOBaHUW  KPEAUTOPOB,  OCTABIIMXCA  HE
YIOBJIETBOPEHHBIMH MO MPUYMHE HEJOCTATOYHOCTH JECHEXKHBIX CPEACTB (C
yKa3aHHUEM HEeyJIOBJIETBOPEHHOI'O TPEOOBAHUSI KaKI0TO KPEIUTOPA).

IIponecc 3aBepiieHHs] NPOLEAYPHl KOHKYPCHOTO NPOHU3BOJACTBA MOKHO
YCJIOBHO Pa3EeIUTh HA TPU CTaIUU.

K nepBoil cTagum OTHOCHUTCSI BBIHECEHHE CYIOM ONPEACIEHUS O
3aBEpPUIEHNN KOHKYPCHOTO IPOM3BOJACTBA. JlaHHOE ONpeneieHue BBIHOCUTCS
TOJILKO TIOCIIE PAacCMOTPEHHUSI CYJOM OTdeTa apOUTpa)XHOTO ympasistoiiero. B
cillydyae, €clid MpPU PacCMOTPEHUU OT4€Ta OyAeT yCTaHOBJEH (aKT MoramieHus
JOJDKHUKOM  3aJJ0JDKEHHOCTH IIepell BCEMHU KPEAUTOPAMM, CyA IIPEKpallaer
IIPOM3BOCTBO MO [Ty O OaHKPOTCTBE.

Bropas craaus Bkitouaer B ce0s cienyroiiee. KoHKypCcHBIM ynpaBisitonui
[0 WCTEYECHUM TPUAUATH JIHEM, HO HE NO3JHEE ILIECTUACCATA IHEHM C JaThl
BBIHECEHUSI CYJOM OIPENEIICHUs] O 3aBEPIICHUH NPOLEAYpPbl KOHKYPCHOIO

IMPpONU3BOACTBA 00s13aH npeaoCTaBUTh B YHOJIHOMO‘ICHHHﬁ oprax,
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OCYILECTBIISIFOIINI TOCYIApPCTBEHHYIO PETUCTPALMIO IOPUIMYECKUX JIUL], KOIHIO
yKa3aHHOTO ompejaesieHus. B ciaydae o0XanoBaHWs JUIIAMU, YYaCTBYIOIIUMHU B
nene o OaHKPOTCTBE, OMNPEACICHHS O 3aBEPIICHUH MPOIEAYPHl KOHKYPCHOTO
MIPOM3BOJICTBA, B PETUCTPUPYIOLIUN OpraH HAIMPABISETCS TAKXKE W OMpPEACIICHUE
CyJa O MPUHATUU aNeJUILHOHHON >kajnoObl K MPOM3BOJACTBY. B Takom ciydae
pETUCTpAIllMOHHbIE  JECUCTBUS, CBA3AHHBIE C  3aBEPIICHUEM  IPOLEAYPHI
OaHKpPOTCTBA  IOPUJIMYECKOTO  JIMIAa, MPUOCTAHABIMBAIOTCS 10 MOMEHTa
MOCTYIUICHUSI B YIOJHOMOYEHHBIH OpraH KOMUU CYJIeOHOTO aKTa, KOTOPBIM
3aKOHYHUJIOCH PACCMOTPEHHE YKAIO0BI IO CYIIIECTBY.

Tpetbss cragus. He mosnHee msATH AHEH ¢ JOaThl, KOTja apOUTpPa>KHBIN
VIIPABIAIOMIMKA TPEIOCTAaBUII OINPEACICHUE CyJda B OpraH TOCYJapCTBEHHOU
peTUCTpalii IOPUANYECKUX JIMIl, YIOJIHOMOYEHHbIM opraH BHocuT B EI'PIOJI
3alMCh O JIMKBHUJAAIMU 3TOr0 HOPUIAYECKOrO JIAIA, O YEM BIIOCIEACTBUU AECIACT

COOTBCTCTBYIOIIYIO HY6JII/IKaHI/IIO B O(1)I/II_II/IaJ'II:HOM HNCTOYHHKC
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3akjoueHue

Ha ocHoBaHuM npoBeAEHHOTO UCCIIEIOBAHMS, CACIAHBI CIICTYIONINE BBIBOIBIL:

HecmoTpss Ha  MCTOPUYECKH  CIIOKUBIIMECS  pa3ivuMsi  HOHSITUH
«HECOCTOSITEIBHOCTE» U «OaHKPOTCTBO», a TaKXKE MO3UIUI0 MHOTHX YYEHBIX-
MPAaBOBE/IOB, Pa3rPaHUYCHUE  CIOPHBIX  TEPMUHOB, TOXJCCTBEHHBIX B
JeHcTBYOIEeM 3aKoHEe 0 OAHKPOTCTBE, MO MPAKTUYECKUM U HEKOTOPBIM TEXHUKO —
IOpUJIMYECKUM TTPUYMHAM OYJIET SBIATHCS HellenecooOpa3ubiM. Ha ceroansimHuit
JIEHb POCCUHCKOE OaHKPOTHOE 3aKOHOJATEJIbCTBO JIOCTATOYHO KadeCTBEHHO
peryJImpyeT MpaBOOTHOIIESHUsS B 3TOH cdepe, chopMupoBaHa oOImHMpHas cyaeOHas
MpaKkTUKa MO JieJaM O HECOCTOSITeIbHOCTH, BBUJY YE€r0 BHECEHHWE U3MEHECHHUI B
paboTaromuii BO BCEX CMBICIIAX 3aKOH B YacTH, MyCTh JIa)keé OOOCHOBAHHOTO C
TOYKHM 3PEHUSI TEOPUU TpaBa, pa3rPaHUYCHUS TMOHSITHN «HECOCTOSTEIBHOCTH» U
«OaHKPOTCTBO», MOXKET IMOBJIEUb COO0M BOZHUKHOBEHHUE CYIIECTBEHHBIX MTPOOEIIOB
B 3aKOHOJATEIbCTBE W IMPABOBBIX KOJUIM3HWM, MPU 3TOM YKa3aHHBIC IMOCIIEICTBUS
OyIyT KacaTbCsi HE TOJBKO cQephbl TpaxkAaHCKUX MPABOOTHOIIEHUNA, HO U
MPUMEHEHUSI HOPM YTOJIOBHOTO U aIMUHUCTPATUBHOIO MPaBa.

B cooTBETCTBUM C MOJOKEHUSMH JICHCTBYIOMIETO 3aKOHA O OaHKPOTCTBE B
JieJie O HECOCTOSITEIbHOCTH FOPUANYECKUX JIUI TPEAYCMOTPEHO TPUMEHEHHUS psijia
MpOLEYpP, KOTOPHIE YCIOBHO MOXHO TOApPa3JeUTh Ha JBE TPYIIIbL:
peaduIMTAllMOHHbIE W JIMKBUAAIMOHHBIE. K peabuiauTanmoHHBIM Tpoleaypam,
MPUMEHSIEMBIM 10 OTHOIICHUIO K IOPUJIMYECKUM JIMIaM B Jiejlax 0 OaHKpPOTCTBE,
OTHOCAT TPOIEAyphl: HAOMIOJEHWEe, BHEIIHEE YyIpaBieHHe, (HUHAHCOBOE
o370poBJicHHe. Takxke K 4YuCiTy peaOWIUTUPYIOIIUX MeEp, HaIpaBJICHHBIX Ha
BOCCTAHOBJICHUE IIJIATEKECIIOCOOHOCTH JOJDKHMKA, MOXKHO OTHECTH MHPOBOC
cornamienue. K JIMKBUIAIIMOHHBIM TIPOIIEypaM, COOCTBEHHO, OTHOCST TIPOLICTYyPY
KOHKYPCHOTO mpou3BojcTBa. KOHKypcHOE NpPOU3BOJACTBO — 3TO OCHOBHAs,
ompejeNstonias mpoleaypa B jaele O OaHKPOTCTBE HOPHIAMYECKOTO JIUIIA,
NpUMEHsieMass K JOJDKHUKY, MPU3HAHHOMY OaHKPOTOM, B IEJISIX COpPa3MEpPHOTO

yIOBJIETBOPEHUS TPEOOBaHUM KpeauTOpoB. FIMeHHO AaHHAas mpoiieaypa, CorjaacHoO
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CTaTUCTUYECKUM JaHHBIM, NpUMeEHseTCs B oTHoueHun 80% IOMKHUKOB IOCIE
OKOHYaHHs CpoKa HAOJIOJCHMSI, a B Cllydyae MPUMEHEHHs B OTHOILIEHUH JODKHUKA
OJTHOM U3 peadMIMTALMOHHBIX NPOLEAYp — B OOJIBIIMHCTBE CIIy4aeB, IO €€ UToraM
B OTHOILIEHUH JOJKHUKA OYyJIeT OTKPBITA MPolielypa KOHKYPCHOTO IMTPOU3BOCTBA.

[Ipouenypa KOHKYpPCHOTO IPOM3BOJACTBA, OTKpbITasi B  OTHOLIEHUU
HECOCTOATENLHOTO IOPUIUYECKOTO JIMIIA, MpeArojiaraeT ocoOble MeXaHU3Mbl
IPaBOBOT'O pEryJIupoBaHHs, CHOCOOCTBYIOIIHE AKKyMYJIUPOBAHUIO
MMYILIECTBEHHOM Macchl, €€ peann3aluy U NPONOPLUUOHAIBHOMY YIOBJIETBOPEHHIO
TpeOOBaHUIl KPEIUTOPOB, UYTO MAKCUMAJIbHO COOTBETCTBYET OOLIUM IIENIIM
3aKOHOJIaTEIbCTBA O OAHKPOTCTBE.

BBuny u3nokeHHbIX  (DAKTOB  HENb3s  MEPEOLICHUTh  aKTyaJlbHOCTb
paccMOTpeHHs BOIpoca 0COOEHHOCTEN TaHHOM MpOLEeAypbl, IPUMEHIEMON B JIeie
0 0AaHKPOTCTBE IOPUIUUECKUX JIUII.

B kauectBe ocoOeHHOCTEH MpoIEeNypbl KOHKYPCHOI'O HPOU3BOACTBA CTOMT
BBIJICJIUTh, B TEPBYIO OYEpEIb, TO, YTO KOHKYPCHOE MPOU3BOJCTBO SIBISETCA
€MHCTBEHHOM M3 BCEX MPEAYCMOTPEHHBIX 3aKOHOM IMPOLEAYp, NPUMEHSIEMBIX B
JIeJI€ O HECOCTOSITENIBHOCTH, IO pe3yjbTaTaM IPOBENECHHUS KOTOPOU IMPOUCXOIUT
JUKBUAALMS ~ JODKHHMKA, TP  KOTOPOM  OCYIIECTBIAETCS  KOHCOJMJALUA
KOHKYPCHO (MMYILIECTBEHHOM ) Macchl JOJKHUKA, €€ peann3alus 1 Mocieayomee
noraieHue TpedoBaHUM KPEeIUTOPOB B OMPENEIEHHON 3aKOHOM ouepean. To ecTh
Ha CTaJIMM KOHKYPCHOT'O ITPOU3BOJICTBA, MO OOIEMY MPaBUITy, HE MPEANO0JIAracTcs
BOCCTAHOBJICHUSI TIATEXECTIOCOOHOCTH JOJDKHHUKA W €ro COXpaHEHHE Kak
YYaCTHHKA TPAKJAHCKUX TMPABOOTHOLIEHWH, TaK KaK BCE MPOIEAYpHI,
HaIpaBJIEHHbIE HA €r0 peadUINTAINIO ObUIH paHee NCUYEpIIaHbl.

OTKphITHE B OTHOLUEHWM NPU3HAHHOTO HECOCTOSITENBHBIM IOPUANYECKOTO
JUIA MPEANoaraeT mojHOe OTCTPAHEHUE OT YIPaBJICHUS! €ro aAMUHUCTPATUBHBIX
OpPraHoB, YbU (DYHKLMHU OTHBIHE OYI€T BBIMOIHITH KOHKYPCHBIN YIIPaBIISIFOIIHA.

Hpyroii 0cOOEHHOCTHIO paccMaTpUBAaeMOW MPOILEAYPHI SBISIETCS €€ 1elib,

3aKI0Yaromasiaca HEC B PaBHOM MW CIHPABCIJIMBOM pPaCIpCACICHHH HMYIICCTBA
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JOJDKHHMKA, @ B HEOOXOJMMOCTH CHPABEUIMBOIO YJOBJIETBOPEHUS TpeOOBaHUM
KpeauTopoB. VMIMeHHO yKka3aHHBIA (PakT TOpPOaMI HEOOXOAMMOCTH MOSIBICHHUSA
JAHHOTO MHCTUTYTA U SIBISETCSA MPUYMHON HEOOXOAMMOCTH €ro CYLIECTBOBAHHUS B
HACTOSIIIIEE BPEMS.

B umensx MakCMMaldbHOrO COpPa3MEpHO YAOBIETBOPEHUS TpeOOBaHUM
KPEOUTOPOB KOHKYPCHBIM YIPABJISIIOLIMM  OCYIIECTBISIETCS psAX  ACHCTBUM,
HaIlpaBJICHHBIX HA YBEJIMYEHHE KOHKYPCHON Macchl TOJKHUKA. CTOUT BBIACIIHT,
NOKaldyHd, OAHY U3 TJABHBIX OCOOEHHOCTEM KOHKYpPCHOIO IIpolecca —
BO3MOKHOCTb OCIIAPUBAHMSA CIEJIOK JOJDKHUKA II0 CIIELUAJIbHBIM OCHOBAaHMAM,
PETYyCMOTPEHHBIM 3aKOHOM O OAHKPOTCTBE.

YCTaHOBIIEHHE CHELHUAIBHBIX OCHOBAaHUUW HEIECUCTBUTEIBHOCTU CHEIOK
SBJIIETCS. OJHUM U3 MPOSBICHUHN CEUU(UKN WHCTUTYTa OCHApPUBAHUS CICJIOK B
KOHKYPCHOM IIpoliecce, IPeyCMaTpUBaOLINM, ¢ OJHOM CTOPOHBI, HEOOXOANMOCTh
UCIOJIb30BaHUSl OOIIETPAKIAHCKUX OCHOBAaHUN HENEHCTBUTEIIBHOCTH CHEIIOK,
npenycMoTpeHHblx 'K, a ¢ apyroil — BeIIENSAIOMKUM 0COObIe, HETPAAUIIMOHHbBIE
JUISL TPaXXAAHCKOTO 3aKOHOAATENbCTBA «IOPOKW» B CHENKAaX, MpUOOpeTaroIue
IIPaBOBOE 3HAUYECHUE, KaK MIPaBUIIO, TOJIBKO B paMKax OTHOLLIEHUI OaHKpPOTCTBA.

B sTuX choydasx cHenku, SBISIOMIMECS ACHCTBUTEIbHBIMH B OOBIYHBIX
YCIOBUSIX TPakJAHCKOTO 000poTa, Mmpu OaHKPOTCTBE OJHOM U3 CTOPOH MOTYT
ObITh MPU3HAHBI APOUTPAKHBIM CYJIOM HEACUCTBUTEIBHBIMU, YTO CIIY>KUT LEIAM
3aILMTHI PAB 3aKOHHBIX HHTEPECOB KPEAUTOPOB MPU OAHKPOTCTBE JIOJKHUKA.

IlogBons wrorm, ciuegyer ckaszarb O TOM, YTO IIpoleaypa KOHKYPCHOTO
IPOM3BOJCTBA SABJIICTCS ONpPENEISIIONIE M Hambojee 4YacTo IpUMEHSIEMOU
Opoueaypol B Jieie O OaHKpPOTCTBE IOPUAMYECKUX JIMIL, COJEpKaleil ocoOblie
MEXaHM3MBbl JUI1 JOCTMIKEHHs Lelled mnpouenypsl. Hecmorps Ha 10OCTaTO4HO
COBPEMEHHOE M Pa3BUTOE PETYJINPOBAHUE OTHOIIEHUN OAHKPOTCTBA CO CTOPOHBI
3aKOHO/ATEJIbCTBA, HE HCKIIOYEHBI MPOOJEMbl NPHU NPUMEHEHUHU MOJIOKCHUN
3akoHa 0 OAHKPOTCTBE Ha MPAaKTHUKE, B TOM YHUCIE€ U B MPOLEIYype KOHKYPCHOTO

IMPpONU3BOACTBA. B HOEX IpaBUJIbHOTO IIPUMEHCHUA IIPABOBBIX HOPM, IIPABUJIBHOI'O
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IIOHMMaHHUsd MW TOJKOBaHMH 33.KOHa, ciaeayer IMOCTOSHHO 06pamaTbc;1 K

Pa3bACHCHUAM BBICHINX CYAOB U CJICAUTD 3a HpaBOHpHMeHHTeHbHOﬁ HpaKTHKOﬁ.
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