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BEJEHUE

AKTYaJIbHOCTBh TeMbI HccJieqoBanus. [IpaBoBoe peryimpoBaHue ceMenHo-
OpayHBIX MMPABOOTHOIIECHUH BCETa HAXOJWIOCh B IIEHTPE BHUMAHMUS, KaK YUEHBIX-
TEOPETUKOB, TaK U FOPUCTOB. AKTyaJbHBIMU 3TH BOIIPOCHI OCTAIOTCS U TEMEPb,
koraa B Poccum opmupyercs rpaxkjaHckoe oOIIECTBO, KOTa Hallle rocy1apcTBO
CTaJI0 Ha IMyTh MHTErpallid B MUPOBOE COOOMIECTBO. ['OCynapcTBO M OOIIECTBO
BIIOJIHE 3aKOHOMEPHO YICNSIOT 0co00e BHUMAaHHE pPEIICHUIO BOIPOCOB
YKpeIUieHUsl Opaka, IOCKOJbKY COXPaHEHHE CEMbH SABISIETCS HEO0OXOJAMMbBIM
YCIOBUEM pPa3BUTUS MHOTMX JPYIMX OOIIECTBEHHBIX OTHoweHui. Ilostomy
uccienoBanne Ha Ttemy «MHCTUTYT Opaka B CEMEMHOM 3aKOHOJATEIbCTBE
Poccuiickoii  @enepanyu: TEOPETUKO-IIPABOBOE  MCCIIEJOBAHUE»  SIBISETCS
aKTyaJIbHBIM.

VYoxe Oosiee ABaALATH JET OCHOBHBIM KOAU(MUUIHUPOBAHHBIM aKTOM, KOTOPBIHA
OCYLIECTBJISIET IPABOBOE PETYJIMPOBAHME CEMEWHBIX OTHOLIEHUH, B TOM YHCIIE
YCIIOBUSI U TIOPAJIOK BCTYIUIEHMSI B Opak, MpeKpalleHue Opaka U MPU3HAHUE €ro
HeJIeCTBUTEIbHBIM, sABIsieTcs Cemelinblid koaeke Poccutickoit @enepannu. C ero
npuHsaTueM 29 nexabps 1995 roma u3MeHEHHs] B MPABOBOM PEryJTUPOBAHHUU
CEMEHHBIX OTHOLICHUM NOJYYWIH KapAWHAIBHO WHOW XapakTepa: YKpEIUICHUE
CEMBHU KaK COLMAJIbHOIO MHCTUTYTA M KaK COK03a KOHKPETHBIX JIML]; YTBEPKIACHHUE
YyBCTBA J0JITa TE€pe] POAUTENAMH, JIETbMH M JAPYTMMHU YICHAMH CEMBbU;
MOCTPOEHUSI CEMEWHBIX OTHOILIEHWH Ha NApUTETHBIX Hayallax, Ha 4YyBCTBax
B3aMMHOM JIOOBM M YBa)XEHUS, B3aUMOIOMOIIM U TMOAJIEPKKH; oOOecreueHue
KOKJIOT0 peOeHKa CeMEWHbIM BOCHUTAHUEM, BO3MOXXKHOCTBIO JYXOBHOTO U
¢usznyeckoro  passutusa. Ilpm  sTOM  pacmmpeHa cdepa  JTOrOBOPHOTO
peryaupoBaHusl CEMEHWHBIX OTHOIICHHM, BBEJEHBI HOBBIE NMPABOBHIE MHCTUTYTHI U
Ap.

3a 9TOT mepuo ObLT MPUHAT TaKXKe P BaXKHBIX 3aKOHOJATEIBHBIX aKTOB,
KOTOpbIE TPEHa3HAUYEHbl PEryJIUpOBaTh OCOOEHHOCTH OTIEIBHBIX BHJOB
CEMEHHBIX OTHOLIEHUM, CBSI3aHHBIX C OTAEJIbHBIMU YYaCTHUKAMH, OOBEKTaMH,

COJACPIKAaHUEM, OCHOBAHUAMHU BO3HUKHOBCHUA.
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PaznooOpa3ue mnpaBOBOTO pEryJMpOBaHUS CEMEHHBIX OTHOLICHHH [ajio
HOBBIM TOJNYOK JJISl Pa3BUTHS TEOPUM CEMEWHOrO IMpaBa U CTAJNO MPUUYUHON
BO3POXKJICHUS M Jake OOOCTpEHMsI JaBHEH HAyYHOW JHMCKYCCHHM IO TpoObieMam
OTHOCHUTEJILHO MOHSITHUSI U OCHOBAHUI BOBHUKHOBEHUSI CEMbH, TPABOBOM CYIITHOCTH
Opaka, BO3MOKHOCTH 3aKJIIOUCHUSI OJHOMOJBIX OpakoB, (haKTHUECKUX OpadHbIX
OTHOIILICHH, 3aPErUCTPUPOBAHHOTO MTAPTHEPCTBA U T.II.

B 10 )€ Bpems ceMeiiHOe 3aKOHOJATeNbCTBO Poccuu HE CTOMT Ha MecCTeE. a
JTUHAMUAYHO PAa3BHBACTCS, HAXOUTCS Ha IMyTH peOPMUPOBAHWS, OCYIIECTBISETCS
B KOHTEKCTE MIPUBEJICHUS HAIIMOHAIBHOTO 3aKOHOIATENIbCTBA K OOIIEPU3HAHHBIM
ctangaptaM. OJHUM W3 KIIOYEBBIX pe3yiabTaToB KoHIENIHUM rocynapCTBEHHOMN
ceMenHoM noJuTuKHU B Poccuiickoit Denepanum Ha riepuost 10 2025 roj1a Ha3BaHbI
dbopMHpoBaHUE OTBETCTBEHHOI'O OTHOIICHUS MOJIOACKH K Opaky M CEMbeE,
YKpeIUIeHHe MpecTrka Opaka U ceMeitHOro oopas3a KU3HHU.

OO0 aKTyaJIbHOCTH T€MbI UCCIIEAOBAHUS CBUJICTEIILCTBYET TAKKE CTATUCTUKA
OpakoB W pa3BOJIOB B Hamiei crpane. Tak, mo gaHHeIM Poccrara, B mocnemaHue
roJibl pactopraercs 0oJiee MmojaoBUHbEI OpakoB, Hamnp. B 2013 r. — 54,5%, 2014 r. —
56,5%, 2015 . — 52,6%, 2016 . — 61,7%, 2017 r. — 58,4%, 2018 — 55,7%", uro
MOXHO 0003Ha4YMTh HE MHAYE KaK KpHU3uUC ceMbH. Kak BUAHO W3 TPUBEACHHBIX
JJAHHBIX CTAaTUCTHKA BechMa HeyTemmuTeabHa. C KaXIbIM TOJ0M MOMYJSPHOCTH
opUIMANTBHON pPETUCTpaIMK Opaka MajgaeT. A pa3HUIlA MEXIy YHCICHHOCTBHIO
OpakoB ¥ Pa3BOJIOB C KaXJIbIM TOJOM coOKpaimiaeTcsi. Kak MNporHo3upyror
neMmorpadbl, «Bcien 3a ga3oi pocTa W MEPBBIX, U MOBTOPHBIX OPaKOB, MOXKHO
OXKUJIaTh CHIDKCHUSI BEPOSITHOCTH 3aKIIOUCHHS] OQUIMATIBHBIX OpakoB W
yBEJIMYEHHUsI BEIOOpA B MOJIb3y HEOPMaTbHBIX COK30B M MEPBOM, U MOCJIECIYIOIIHNX
OuepeHOCTeH, dYTO OyIeT yCWIMBaTh TEHACHIIMIO K COKPAIEHUIO 4YHhCTa
perucTpupyeMbix OpakoB. Takke CIENUATUCTHI C yAMBJICHHEM OTMEUYaIOT, YTO

HC3apCTUCTPHUPOBAHHBIC COIO3bI B Poccun  0oka3wpIBarOTCI  MHOTO IIPOYHEC

! Bpaku u pasBogpl. Jemorpadus: obHIHanbHas CTATHCTHKA [DIEKTPOHHBIH pecype]. Pexum mocryra:
http://www.gks.ru/wps/wcm/connect/rosstat_main/rosstat/ru/statistics/population/demography/#



opuIMaTBHBIX W  OMEpPEeXarT MO CBOEH CTAOMIBHOCTH  OOIIEMUPOBBIC
TOKa3aTe/In»

Ecnu B3sTH 1151 CpaBHEHUS COBETCKHM MEPHO, TO, K TpuMepy, B 1950 rogy
pa3BOJbl COCTaBISIM TOJIBKO 4%, ClIeT0BAaTE€IbHO MOYKHO CHEJIaTh BBIBOJA, YTO
COBETCKHE PYKOBOJUTEIU PEATbHO 3a00THIIMCh O TPAJULIMUOHHBIX CEMEWHBIX
LEHHOCTSIX, @ COBPEMEHHAsl IOCYJIapCTBEHHAs NOJIMTUKA B cepe ceMbHU U Opaka
noTepriena TmoJiHoe (Uacko, W KpailHe HEOOXOOUMO TMPUHITHE Mep IS
COXpaHEeHHus1 OpaKoOB M, COOTBETCTBEHHO, COKPAIIEHUIO KOJINYECTBA Pa3BOIOB, UTO
Ha JaHHBIN ABJIAETCS KpailHE BAXKHBIM U aKTyaJIbHBIM.

Jis  3TOoro 1enecooOpa3HO MEPEeCMOTPETh COBPEMEHHbIE KOHIIETIHUU
MPABOBOr'0 PETYJIUPOBAHUS CEMEUHO-OpayHbIX OTHOIIEHUN BOOOIIE U OCHOBaHUM
MX BOBHHUKHOBEHUS U MIPEKPAILICHUS B YACTHOCTH.

Ot »srToro 3aBuUCHUT (HOPMHUPOBAHME OCHOBBI Ui pPa3pabOTKH HOBOM
3aKOHOJATEIbHOM KOHLENLHUKA YacTHOro mpasa. KpoMe TOro mosiBieHME HOBBIX
YACTHBIX OTHOILLIEHUH TpeOyeT COOTBETCTBYIOLIETO MPAaBOBOTO PETYIUPOBAHUS KaK
B CEMEHHO-NPaBOBOM cdepe, Tak U B JIPYyrux oTpacisx npasa. Bce 3Tto Tpedyer
yCTpaHEeHHs] MpoOEOB B 3aKOHOJATENLCTBE, NPUMEHEHUE AHAJIIOTUM 3aKOHA U
aHaJIOTUHU NpaBa, a TaKXke JIPYrux MoJ0O0HBIX CIOCOOOB.

Ilepen rocygapcTBOM W OOIIECTBOM CTOMT CJOXHas 3ajadya: C OJHOM
CTOPOHBI, OCYIIECTBUTh TaKOE€ IIPAaBOBOE pETyJUpPOBaHHE OpauyHO-CEeMEWHBIX
OTHOUIEHUH, KOTOpO€ Obl CHOCOOCTBOBANO YKPEIUIEHUID CEMbU U COXPAaHEHUIO
Opaka, a c JIpyroil CTOpPOHBI, TAKOE PEryJUpPOBAHUE HE JIOJDKHO OrPAHUYMBATH
OCHOBHBIE TpPaBa U CBOOOJBI YeJIOBEeKa M TpakaaHuHa. [Ipu 3TOM MODKHBI OBITH
3allMIIEHBI PAaBa U UHTEPECHI BCEX WICHOB CEMbH U, B IIEPBYIO OUEPE/Ib, ACTEH.

Crenenb paspaboranHocTu mnpodsembl. [IpoGrema mHCTHTYTa Opaka B
ceMerMHOM 3akoHojarenbcTBe Poccuiickon ®exepaunn paccmarpuBaiach B

pabotax Takux TmpaBoBenoB kak: M.B. AmnHTokosbckas, A.M. benskosa,

! Hazaposa A.C. ®akTuuecKie GpauHbIe OTHOLICHHUS: IPOOJIEMBI PABOBOrO PEryIHPOBAHMUS U CIIOCOObI
ux paspemenus // bronnerens HotapuansHoi npakTuku. 2018. Ne 1. C. 45.



B.B. U3maiinos, A.H. Jlesymikun, H.A. MatBeeBa, f.B. HaymoB, A.M. Heuaesa,
C.B. CuBoxuna, H.H. Tapycuna, FO.M. ®@eTr0X1H, U APYTUX YUEHBIX.

Bmecte ¢ TeM Ha CcerojHs MNPAaKTHYECKHM HET  KOMIUIEKCHBIX
MOHOTpaUIECKUX UCCIIEOBAHMI IO BOIIpOcaM OpadyHO-CEMEMHBIX OTHOIIIECHUH, B
KOTOpPOM ObUI ObI IPOBEJIEH KOMIUIEKCHBIN aHaIN3 3aKOHOAATENbCTBA Poccuiickoi
denepanuy ¢ y4eTOM IMOCIEAHUX BHECEHHBIX B HErO U3MEHEHHUI U JOIMOIHEHU,
aHaJIn3 MpakTUKu npuMmeHeHus CemenHoro kojaekca P®, a Taxxe 3apyOeKHOTO
3aKOHOJATEIbCTBA M COBPEMEHHBIX TEOPETUUYECKUX paldOT YYEHBIX C IEJIbIO
BBISIBJICHUMS OCHOBHBIX  HallpaBJIEHUN JajbHEHIero pedopMUpOBaHHUS U
COBEpIICHCTBOBAHUS IIPABOBOI'0 PETYJIUPOBaHUs peKpalieHus Opaka B Poccun.

Bce BbllIecKa3aHHOE CBHUJIETEIBCTBYET 00 aKTYaJbHOCTH BBIOPAHHON TEMBI
U HEOOXOJMMOCTH AaKTHUBM3AallMM IIPABOBBIX HCCIEIOBAaHUN B  JaHHOM
HaIlpaBJICHUMU.

Heas u 3apaum ucciaenoBanms. Llensio Maructepckoil paboThl ABIISETCS
IIPOBEJICHHE KOMIUIEKCHOIO aHajIu3a NPABOBOIO PETrYJIMPOBAHMS 3aKIIOUEHUS U
pacropxkeHust Opaka B Poccutickoit denepaium.

JUist TOCTMKEHUS UEeNH MCCIEeNOBaHUs OBbUIM TOCTAaBJIEHBI CIEAYIOIINE
3aJ1a4yu.

1. HccnenoBarh npaBoOBYIO MPUPOJY U MPU3HAKK OpaKa;

2. OcyiecTBUTh HAYYHBIN aHAJIW3 YCIIOBUH U MOPsIIKA 3aKII0UEeHUs Opaka;

3. Ompenenuth CcHeMU(PUKY TPABOBOTO PEryIHPOBAHUS  OTHOIICHHIA,
BO3HMKAIOIIMX MpU pacTopxeHuu opaka no CemeitHomy Konekcy PO.

O0beKkTOM HcCIeA0BAHMA  SIBISIOTCS  IMPABOOTHOLIEHUS B  cdepe
3aKJIIOYEHUS U pacTOpKEeHUs Opaka.

IIpenmeTroM mccie0BaHMA SBISIOTCS OTEUECTBEHHBbIE U 3apyOexKHbIE
Hay4yHbI€ B3TJISAbI, MJI€H, KOHIEMIUA OTHOCUTENILHO MPABOBOM MPHUpPOAbI Opaka,
€ro 3aKJIOYEHUss U PpaCTOPKEHHUSA, HOPMATHUBHO-TIPABOBBIE aKThl B cdepe
IIPABOBOI'0 PETYIMPOBAHMS 3aKJIFOUEHUS U PACTOP>KEHUS Opaka, a Takxke cyaeOHas

MpaKTUKa U MPaKTHKa rocyaapcTBeHHbIX opranoB 3AICa.



Metoasb! uccienoBanus. IIpu nposeneHnn nccieI0BaHus UCIIOIb30BATUCH
KaKk oOOIlleHay4YHble (JAMATEKTUUECKUI METOJ), TaK M CIEelUaIbHble METOJbl
HAy4YHOTO TMO3HaHuA. JluanexkThuyeckui MeTol OO0ecrmeunsl BO3MOXKHOCTH
paccMOTpPETh H3ydaeMble BONPOCHI B IMPOLECCE HX pPa3BUTHA, B KX TECHOU
B3aMMOCBSI3M, @ TaKXE€ C TOYKM 3PEHUA UX COOTBETCTBUS COCTOSHHIO
OOIIECTBEHHBIX OTHOIICHUH; CTPYKTYPHO-(OYHKIIMOHATBHBIM — MIPU ONPEICTICHUN
OCHOBHBIX ITPAaBOBBIX OCHOB IPAaBOBOI0 PEryJMPOBAHUS YCIOBUM W TOpSIKa
3aKJIIOYEHUS] M PACTOPKEHHsI Opaka; CpPaBHUTEIbHO-IPABOBOW — IPHU aHaIU3e
CEMEWHO-TIPABOBBIX HOPM 3aKOHOJATENIbCTBA U HAYYHOU JINTEPATYPHI OTAEIIBHBIX
3apyOeKHBIX CTpaH; bopMalbHO-IOPUANYECKU I METOJ IIO3BOJIUII
chopMyIHpOBaTh HOBBIE IMPABOBBIE HOPMBI U IOpUAUYECKUE AChUHUIINH,
dbopMalbHO-JTOTUYECKU — BBISIBUTD IIPOTHUBOPEUUS JEUCTBYIOLIETO
3aKOHO/ATEIbCTBA B HCCIeNyeMOl cdepe M BbIpadboTaTh NMPEAJIOKEHUS IO €ro
COBEPUIEHCTBOBAHUIO.

Hayuynast HOBHU3Ha Ppe3yJbTAaTOB MCCIACA0OBAHUSA  3aKJIIOYACTCA B
KOMIUIEKCHOM HCCJIEIOBAHUM OTHOIICHWM, BO3HHMKAIOUIUX MPHU 3AKIIOYEHUN U
pacTop>KeHuu Opaxa.

Teopernueckasi M NPaKTHYECKAs 3HAYMMOCTH PpPadoThl. Pe3ynbrarsl
MCCJIEIOBAHUSI MOTYT OBITh UCIIOJIb30BaHbl MPU JAJTbHENUIIEM COBEPILIEHCTBOBAHUU
HopM CK PO OTHOCHUTENBHO TIPaBOBOIO PETrYJUPOBAHUS 3aKIIOYEHUS U
pacTopxeHusi Opaka, TpuU  TOPEenoJaBaHUM  KypcoB  JIGKUMH W 1A
COBEPILIEHCTBOBAHMUS MporpaMMm ydyeOHOW auciuiuinHbel  «CemeilHoe MpaBo
Poccuiickoii denepaunn», a Takke MNP MOATOTOBKE YYEOHHUKOB, Y4EOHBIX
OCOOMM, METOJIMYECKUX PEKOMEHAALMM 1711 CTYIEHTOB IOPUIUYECKUX BY30B..

CTpyKTypa HAyYHO-HCCJIEA0BATENbCKOH PadoThI ONpEIeeHa HA OCHOBE
1iaHa, pa3paboTaHHOTO JJIs HamMCaHUs MarucTepckor padoTel. PabGota coctouT

M3 BBCACHM:, TPEX I'JIaB, 3aKIIIOUCHHA, CIIMCKA HWCHOJIb30BAHHOM JUTECPATYPhI.
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TJIABA 1. BPAK KAK IPABOBOM HHCTUTYT

1.1. IIpaBoBasi npupoaa Opaka

bpak sBnsercs OAHUM W3 OCHOBaHUM BO3HHUKHOBEHHS CEMbU H
00yCNIOBIMBAET MPUOOPETEHUE KEHITMHOW M MYXYHUHOM cTaTryca Cympyros, YTO
oOecrieynBaeT HaJIMYMe€ y HHUX psifa JUYHBIX  HEUMYIIECTBEHHBIX U
MMYILIECTBEHHBIX MPAB CYIPYrOB U BO3MOXHOCTh PETYJMPOBaTh CBOM OTHOILLEHUS
MO0 JOTroBOpYy (COTrJlallieHWI0) Ha OCHOBE B3aMMHOro corjacus. [lpuHUuMbI
IOCTPOEHUS ITUX NpaB U 00A3aHHOCTEH 3aBUCAT OT TOr0, KaKoBa Impupoja Opaxa.
B Hayke ceMeWHOro mpaBa B OTHOLICHWM JTOTO TOCTPOEHHUS CIOKHIIOCH
HECKOJIBKO MOJXOJI0B, COTJIaCHO KOTOPBIM Opak paccMaTpUBAaeTCs Kak: JOrOBOD,
TAMHCTBO, HMHCTHTYT 0CO0OrO poOja, CTAaTyC, NapTHEPCTBO, co03'. OJHAKO,
KOHLIENIUA Opaka IO CHUX IOp OCTaeTcs OJHOM U3 JMCKYCCHOHHBIX IpoOiIemM
OTEUECTBEHHOM NMBWIMCTUKU. Ee pemieHne mo3BONMIO OBl  BBISCHHUTH
COOTBETCTBHE MPABOBBIX HOPM, YCTAaHABIMBAIOIIMX TNpaBa U 0OSI3aHHOCTH
CyNnpyroB, €JIWMHOM mpaBoBoil wmjaee Opaka. llenmpro Hamielr pabOTHI SBISETCS
olpesesieHue KOHLENUUU Opaka, KOTOopas IOJIOKEHa 3aKOHOJATelIeM B OCHOBY
uHcTUTyTa Opaka B CemeitHoMm kojaekce Poccuiickoit denepanuu ot 29 nexadps
1995 rona (manee — CK P®).

HaunGoniee onmo3nIMOHHBIMU B HAyKE€ CUMTAIOTCS JBE€ KOHILIEMIMU Opaka:
Opak-goroBop U  Opak-TamHCTBO. Teopusi  Opaka-TaMHCTBA  OCHOBaHa
XPUCTUAHCKUMH TE€OJIOTAMU U 3aKJII0YAETCS] B CAKPaJIbHOM COUYETaHUU JIBYX JIHOJEH
U TmposiBJeHusT ux boxkecTBeHHOro Hadana. A TOCKOJbKY Opak siBIsieTcs
TAuHCTBOM, TO OH MOXET OBITh 3aKJIIOUEH UCKIIOYHUTENIhHO yepe3 bmarocnoBenue
nepkBu. Mnes cakpaqbHOCTH Opaka BOCIPOW3BOJMIIACH B MPABOBBIX MCTOYHUKAX.
Tak B Poccuiickoit Mmnepun Opak HaxoAWICS MOJ IOPUCIAUKIIUECH LIEPKBU U

cunTajicss TanHcTBOM. C MOMEHTa BECHYAHMS MYX M JKCHA, 110 YUYCHHIO HepKBI/I,

! CmpmisieBa O.B. Tlomsitwe W mpaBoBas NpUpOa Opaka: TEOPHH IPaBOIOHMMAaHHS // BecTHHK
Poccwuiickoit npaBoBoit akagemun. 2017. Ne 1. C. 49.
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00pa3yloT EIMHCTBO, KOTOpOE HaXe cama LIepKkoBb HE MOXKET pasieinTh .
KoHnuenuust «Opak-TauHCTBO» HUMEET MECTO U B HEKOTOPBIX COBPEMEHHBIX
rocygapcrBax (kK mnpumepy, Aungoppa, Jluxrenwrein, Kump, ['peuwns), a B
HEKOTOPBIX CTpaHax IIEpKOBHAasi opMa Opaka MPUMEHSETCS U KaK ajJbTepHATHBA
cBeTckoit peructpanuu (Aurmms, bpasunusa, IIenus, Hopserus, Jlanwus,
ABcTpanus u 1p.). B 3TuX ciayyasx kpailHe BaKHO, 4TOOBI COBMAJaIM CBETCKHE U
pPEIUTHO3HbIE B3IJISABI HA Opak, WHaye 3aKIIOYEHHBIE MO Pa3HbIM MpOLEIypam
Opaku OyayT TpeOOBaTh PA3NUYHBIX YCIOBUMN, UTO MPHUBEAET K CYIICCTBOBAHHIO B
OJIHOM TOCYAAapCTBE PA3IMYHBIX MO COAEPKAHUIO OPUIMATIBHBIX OpaKoB, a 3TO, B
CBOIO ouepelb, OOycnoBWJIO Obl psa JApyrux kojummsuil. CkaxeMm, MOXKeT
MPOU30OUTH TaK, YTO OJUH M TOT K€ Opak OyJeT NEHCTBUTENbHBIM C MO3WULUU
CBETCKOM, HO IPX 3TOM HE UMETh CHUJIbI C ITO3UIINH LIEPKBHU.

BorocnoBckast Teopus Opaka BO BCe BpPEMEHa COCYIIECTBOBaja C
JIOTOBOPHOM KOHILIETIMEH Opaka, KOTOpas OOBSCHSET €ro Kak pa3sHOBUIHOCTH
IPKJAHCKOM CHENKA. OTa KOHLENIMS YXOAUT KOPHAMHU K KJIACCHYECKOMY
PUMCKOMY TMpaBy M CBS3BIBAJIOCH C TEM, YTO MPAaBOBOMY pPEryJIUPOBAHUIO
NoJIBeprajach TOJIbKO LUBUJIMCTHYECKAs 4acThb OpauyHbIX OTHOLIEHWH, TOT/A Kak
MX JyXOBHAs M cakpambHas cdepa ObUIM BHE PaMOK mpaBa’. PHMCKoe mpaBo
paccMaTpuBaio Opak Kak COH3, KOTOPBIM JEpPKHUTCS HCKIIOYUTENBHO Ha
CBOOOTHOV B3aMMHOM COTJIACHU (COTJIAIIIEHHIO) CYTIPYTOB.

JloroBopHast koHIenius Opaka 3akiloyaeTcs B TOM, 4YTO K Opaky
MPEABABISIIOTCS TAKKUE K€ TPEOOBAHUS, KaK U K JHOOBIM JIOrOBOpaM. Y CIaBSHCKHX
HapoJOB JOrOBOpHas Mpupoaa Opaka oOyclaBiuBajach CKOpee TeM, 4YTO
JPEBHEHIINM CIIOCOOOM 3aKIIt0OueHUs Opaka Obljla «IOKYIIKay >KE€Hbl; IPUMEHSIIOCH
BeHO (mpuaaHoe) — Iiara (MOJAapOK) 3a HEBECTY, KOTOPOE BHIIIAYMBAIOCH B

MOMEHT «IepeIadiy Oy ayieil )KeHbI KESHUXY .

! Illecronanos M.A. Bpak: akT rpaxmaHCKOTO COCTOSHHS Wid TanHCTBO? // BecTtHmk MOCKOBCKOTO
ropofcKoro negarorndeckoro yausepcurera. Cepust: FOpunnueckue nayku. 2016. Ne 1 (21). C. 106.

2 Antokonbckas M.B. Cemeitroe mpaso. M.: Hopwma, 2010. C. 103.

3 BoponroBa M.B. ucropust cempr u Gpaka B Poccun (¢ JpeBHeil Pycn 10 Hammx aHeif): yueGHOe
nocoowue. Taraupor: PI'CVY, 2011. C. 14.
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Bekamu, mnpakTuuecku A0 Hadaga XX B. OpadHble COTJIAIICHUS
OpEICTaBsUIA  COOOM  LEedbli  KOMIUIEKC ~ JOTOBOPHO-00S13aTEIbCTBEHHBIX
OTHOUIEHUH, KOTOPBIA BKJIKOYAI Psii OOPSAOBBIX JEHCTBUN (OOMEH MoAapKamw,
OnarocioBeHue, 0OpsAI0BOE YrOLIECHUE), KOTOPhIE Ha MEPBbIi B3I, ObUIM YHCTO
JEKOPaTUBHBIMH, HO C «TOYKM 3pEHHsS HApOJHOTO IIPaBOCO3HAHUS WMEIN
NPaBOBOH xapakTep»'. Pasnmuannch aBa COTNALICHHS, KOTOPBIC 3aKIOYAIINCH
OJTHOBPEMEHHO TMPHU CBATOBCTBE, — OpaUyHbIIl KOHTPAKT U COTJIAIIICHHE O CBaIb0e.

JloroBopHast Teopusi Opaka MpeBaMpoBalla © B  €BPONEHCKHX
IIPaBONOPSAKAX, TJI€ NOJIYYHIIa HOBBII TOJYOK IPH OTAECIECHUH IPakIaHCKOTO aKTa
perucrpauuy Opaka OT PETUTHO3HOM MPOLEIypbl M PAaCHpPOCTPAHEHUs Ha HETO
HOPM IIpaBa TI'PaKJaHCKOTO B3aMEH HOPM KaHOHWYECKHUX. B COBpPEMEHHBIX ke
3apyOeXHBIX Tpydax HaOJOAaeTcs TEHAEHLUS K BOCCTAHOBIICHUIO JOTOBOPHOM
Teopuu Opaka, MOKJIOHHUIIEH Yero siBisieTcsi, B yacTHoct M. B. AHTOKoJIbCKaS,
II0 MHEHHUIO KOTOpPOW, B TOW 4YacTH, B KOTOPOM OHA PEryJMpyeTcs IpPaBOM H
BBI3BIBAET MPABOBBIE MOCJEACTBUS, 3aKIIOUYEHHUE Opaka MO TPUPOAE SIBISETCS
IPaKJAHCKUM JOTrOBOPOM. be3yCI0BHO, OH MMEET M HENpPaBOBOE — MOPAJIbHOE
3HAYEHHUE M MOXKET NO-Pa3HOMY BOCHPHHHMMATHCS JIMLAMH, €r0 3aKIFOYMBLIMMHU:
Kak npuciary mnepen borom, MopaibHOe 00s3aTE€IBCTBO WM HMYIIECTBEHHYIO
CJICIIKY, OJJHAKO BCE 3TO COCTOMT 3a Mpe/IeaMy AeiCTBHS IpaBa’.

HNuTepecHo, 4YTro B 3apyOeKHBIX KOHIENIUSAX B HACTOAIIEE BpEeMs
npeo0iasaeT apryMeHTaluuss 3KOHOMHMYECKOW Npupoabl Opaka. B uyactHocTHM B
paboTax amMepukKaHCKOro 3koHoMmucTa Ipu Ctonnu bekkepa, MpUMEHSBIIETO
HKOHOMHUYECKHE METOJbI ISl aHAJlh3a YeJIOBEYECKOTO MOBEACHUS, MO BOMpPOCaM
CYLIECTBOBaHMs Opaka OTMEYAaeTCs, YTO J[Ba YeJOBEKa BCTYMAlOT B OpaK TOJBKO
TOTJa, KOI/Ia WX COI03 HMMEET MOJIOKUTENbHYIO JOOABICHHYIO CTOMMOCThH IO
CPaBHEHHIO C J00ABICHHOI CTOMMOCTBIO, €CITH OHH He cocymiecTByroT . Takue

BbIT'OAbI MOT'YT BO3HHMKHYTH B PC3YJIbTATC CICHUAIN3AIINN HA BHYTPCHHCM HIIN

' Boponnosa M.B. uctopus cembu u Gpaka B Poccum (¢ [pesHeii Pycu 10 Hammx [Heif): yueGHOe
nocoowue. Taraupor: PI'CVY, 2011. C. 14.

2 Antokonbckas M.B. Cemeitroe mpaso. M.: Hopwma, 2010. C. 108.

3 Gary S. Becker A Theory of Marriage: Part I. Journal of Political Economy Vol. 81, No. 4 (Jul. - Aug.,
1973), pp. 813-846.
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PBIHOYHOM TPOU3BOJCTBE, SKOHOMHHM 3a CYET Macuitada, CTpaxoBaHUS U
CTPAxXOBBIX B3HOCOB MJIHM IIPOCTO H3-3a 00111ero prcka’. K coxkaleHuIo, 3TH TeOpHH
HE TPOSICHAIOT, MOYEMy Mapbl MO-TIPEKHEMY MPEANOYUTAIOT BCTYNaTh B Opak
BMECTO COKUTEIIbCTBA.

Cepbe3nble pa3pabOTKM 1O ATOMY Bompocy Owpuid ciaenanbl  Huko
Martymexom u Mmpanom Pacymnom, xoTtopble pa3paboTaiy U MPOCIACAUIN TPU
THIIOTE3bI Ha ATy TeMy. OHM paccMaTpUBarOT Opak B KOHTEKCTe: 1) KOHTpaKTa Kak
CpeACTBa TIONYYCHHUS BHEITHETO BO3HATPAKICHUS; 2)MEXaHU3Ma Y4YacTUS U
3)10Ka3aTeNnbCcTB HaMEepeHUs. B Kaxmoil 13 3THX TeopHid OHM aHAIU3UPYIOT, KaK
CHIDKEHHME CTOMMOCTH Pa3BOJa BIMAET Ha CKIIOHHOCTh K pa3BOAY, HE3aBUCUMO OT
CTaJMM, Ha KOTOPOU 3TO mpoucxoAauT. Onpoc OCHOBaH Ha CTAaTUCTUKE Opaka H
pa3BozoB B CIIIA. ABTophl paccMaTpuBaroT Opak Kak KOHTPAKT, KOTOPBIN JieJaeT
OTHOILLIEHWS MEHEe [JOpPOrMMH JUId I1ap, 4Ye€M COXMUTEJIbCTBO. Havano wu
OCYILECTBJICHUE pPAa3BOJa ONOCPENOBAHO PSAIOM ONEPALMOHHBIX W3JECPIKEK,
KOTOpbI€ BO3HMKAIOT JMO0 MO MPUYMHAM JIMKBUAHOCTH, JIMOO M3-32 aCUMMETpPUU
uH(popMaMu O 3HAUYEHUHM OpayHbIX OTHOLUEHUN [JIs1 OTAEIbHBIX MHapTHEPOB.
Omara yciayr ajgBokara, CyAeOHbIE H3IECPKKA M XpaHEHUE ABMIKUMOTO WIH
HEABI)KUMOTO HMMYIIECTBa, a TaKXKe O0O0s3aTesIbHbIE COTJIAICHUS C JAPYyTUMHU
IpUMEPAMH  TPAHCAKIMOHHBIX H3JEPKEK, CBA3aHHBIX C OpaKopa3BOJIHBIMU
IIPOLIECCAMU Y WHBIE U3JEPKKU HE BO3ZHUKAKOT WIM 3HAYUTEIBHO YMEHBIIAOTCH,
KOTJa mapbl HE pas3leisItoTCs, a MPOCTO KUBYT BMecre. HeszaBucumo ot ToOro,
KaKasi U3 Tpex MoJieell IpUMEeHUMa, CTOUMOCTD 3aKII0YEHHUs] OpayHOro KOHTPAaKTa
OIMHAKOBA Ul BCEX, U CTOMMOCTb YBEJIIMYMBAECTCS, KOTJAA CYIPYTH IBITAKOTCS
pazopBaTh OTHOIIEHHMS. B mepBoM BapuaHTe BbIroJa Opaka BbIpaKaercs B
HK30T€HHOM JI0XO7I€, MOJIyUeHHOM B Pe3yJIbTaTe HAKOIJICHUs 00IeH MOJe3HOCTH,
ciemysi coluaibHOMy oObbar. Bo BTopoit Mozjenmu OpayHBId COIO3 CITYKHUT
YCTOMYMBBIM ~ MEXaHM3MOM  B3aUMOJICUCTBHUSA,  KOTOPBIM  CHOCOOCTBYET

COTPYIHUYECTBY WJIM  NPOBOLUMPYET  MApPTHEPOB  JI€JIATh  WHBECTHULUH,

! Gary S. Becker A Theory of Marriage: Part Il Journal of Political Economy Vol. 82, No. 2 (Mar. - Apr.,
1974), pp. S11-S26
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OPUEHTHPOBAHHBIE HAa KOHKPETHHIE WHBECTUIIMHU, TaKhe Kak JAeTH. B TpeTheit
BEPCUU OpauHBbI KOHTPAKT CIYXKUT OTPa)KEHUEM HAMEPEeHHU M, B YAaCTHOCTH,
J10Ka3aTeNbCTBOM HCTHHHOI JTIOOBH

B nocnegnue roael B Poccum HaOmogaercs TEHIEHUUSA pPacIIMpEeHHs
JIOTOBOPHBIX Hauyall B CEMEWHO-TPaBOBOW cepe B 1I€TOM, CTaBUTCS BOMPOC O
BKIOUeHMM B o0myr 4actb CK P® HOpMBI, NpH3BaHHOM ONpENEIUTH
CYILIECTBEHHbIC TMPU3HAKU CEMEHHO-TIPABOBBIX JIOTOBOPHBIX KOHCTPYKUHUNA U
HEHCYEPITBIBAIOIINM 00Pa3oM — CHCTEMY CeMEHHO-IIPABOBBIX JOTOBOPOB-.

B 10 ke Bpemsi, mpaBOBeIbl BBIACIAIOT IBOMCTBEHHYIO IPUPOAY Opaka — Kak
clenku (Iopuauueckoro (axkra) U OpayHO-CEMEHHOrOo NPAaBOOTHOILEHUS; WIIU
ONpEeNeNstoT Opak Kak <«JOTOBOPHOWM COIO3», BEAb Kak M B JOrOBOpE Ha
IpeIBapUTEILHOM 3Talle OJIHA U3 CTOPOH OyAylIero Opaka Jenaer MpenioKeHue
(odepta), a Apyras Ha Hee OTBEYAET corjlacMeM (akIenT); TO €CTh JOTOBOPHOE
MPABOOTHOIIICHUE (COTJAIIEHHWE O 3aKJIIOYEHUU Opaka) MpeaIecTByeT OpauHOMY
TPABOOTHOIICHHUIO".

HecmoTtpst Ha 93710, mnpuoOpena MOMyJSPHOCTh KOHLENUUS —«Opak-
NapTHEPCTBO», KOTOpas OTpa)KaeT HJCI0 PABEHCTBA CYNpPYroB B Opake, UIEIO
Opaka Kak coro3a JIByX paBHbIX MNapTHepoB. [lo HamieMy MHEHHIO, B 3TOM
KOHLIETILIUY HE OTPAXKEHO CaMOM CYIIHOCTU Opaka, HaJTu4Msl KOMILJIEKCA CEMEMHBIX
paB ¥ 00S3aHHOCTEN CYNpPYroB; U C MO3ULUU CaMOU MPUPObI 3TOTO SIBJICHUS OHA
NPUOJIMKAETCS K TOTOBOPHOW KOHIIENIIMU Opaka, Be/lb B JIIOOOM Cyyae paBEHCTBO
CYNpPYroB, MapTHEPCKUE OCHOBBI KX CEMEHHBIX OTHOILICHUW, MPEXIE BCETo,
IpelycMaTpUBAIOT OMNpEesIeHUEe MpaB U 00sA3aHHOCTEH B Opake MO B3aUMHOMY
COTJIaCHIO, IO COTJIALIECHUIO.

MHoro mnpaBoBeIOB paccMaTpuBalOT Opak Kak HEKHHl CO03, OTpHIas

JIOTOBOPHYIO OCHOBY Opaka. Hapsy ¢ 3THM €CTh MOMBITKA MPUMUPHUTH Pa3TUIHBIC

! Niko Matouschek and Imran Rasul. The Economics of the Marriage Contract: Theories and Evidence //
The Journal of Law & Economics. Vol. 51, No. 1 (February 2008), pp. 59-110.

? Tapycuna H.H. MucturyT 6paka: pasBUTHE JOrOBOPHBIX HAuyal HPAaBOBOTO DEryIHMpOBaHHS. B
cOopHuKe: AKTyallbHBIE BOIIPOCH Hayku B X XI Beke matepuaisl Beepoccuiickoil HayqHO -IIPaKTHYECKON
koH(pepeHnnu. SIpocnaBckuii rocymapcTBeHHbIN yauBepcuTeT uM. I1. I'. lemumosa. 2018. C. 101.

3 Marseesa H.A. HNucTuTyT Opaka B cemeitHoM mpaBe Poccum, Yikpamnsl u bemapycu: muc. ... KaHm.
topun. Hayk: 12.00.03 / H.A Marseesa. M., 2006. C. 50.
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koHnenuu 6paka. K mpumepy, M.A. IllecTonanoB onpenemnseTr ero Kak «IpaBoBOe
COTJIallIeHWe, PAa3HOBUAHOCTh MAPTHEPCTBA, JOOPOBOJBHBIA COIO3  MEXIY
MY’>KUYMHOHW W KEHITMHOW, OCHOBAHHBI Ha B3aHMHOM COTJIACHH, YyBCTBaX JIIOOBH,
JIPYXKOBI, 3apPETUCTPUPOBAHHBIA B YCTAHOBJIEHHOM 3aKOHOM TOPSJIKE B OpTraHax
3AI'C ¢ nenpro co3aHusi CEMbU, BOCIIUTAHUS JIETEM, B PE3YyJbTATE YEr0 MEXKIY
CYIIPYraMH yCTAaHABIMBAIOTCS OCOOBIC PABOOTHOIICHHS» . B 9TOM ompe/eneHnn
00bEIMHEHBI BCE TEOpHUH Opaka.

[lo HalieMy MHEHHUIO, B YIIOMSIHYTHIX KOHIIENIUAX Opaka HE CTOUT MCKATh
KapJIMHAJIBHOM TMPOTUBOPEYMBOCTH, TOCKOJIBKY B OCHOBY KaXJIOW U3 HHUX
MOJIOKEHBI pa3InuHbIe acleKThl Opaka. KoHnenus «Opak-TanHCTBO» - YKa3bIBAET
Ha €ro CakpajibHOCTh, OMPEIEICHHOCTh CaMbIM BOXXECTBEHHBIM 3aMBICIIOM Kak
€CTECTBEHHON (OPMBI JKM3HU 4YEJIOBEKAa, €ro JyXOBHOIO H (U3UYECKOTrO
BBDKMBAHUSA, BHITIOJIHEHUE CBOEH (DYHKIIMM B 3€MHOMW YKU3HH;, HO 3TO HE SIBJISIETCS
MpEeAMETOM OLCHUBAHUS IS OMNPENENICHUs] IOpUIMYECKOM TpUpoabl Opaxa.
KoHnnenust «Opak-cratyc» akIEeHTUPYeT BHHMAaHHUE Ha KOMIUIEKCE TpaB U
00sI3aHHOCTEN CyIpyroB, KOTOPbIE BOZHUKAIOT KaK CJIEJICTBUE 3aKJIIOUCHUs Opaka,
KOTOPBIM paccMaTpUBaeTCs Kak MpaBOOTHOIIEHUE. [[oroBop sBiIsieTCs OCHOBaHUEM
BO3HMKHOBEHHUSI MPABOOTHOIIEHUN, MOATOMY 3/€Ch Opak paccMaTpHUBAETCS Kak
IOpUIMYECKUN  (aKT, KOTOpPhIA OOYCJIOBJIMBAET BO3HUKHOBEHHE CEMEUHBIX
(OpayHbBIX) MPABOOTHOIIICHUS.

Onnako Opaky MNpUCYIIM TPU3HAKH, KOTOPbIE HE TApPMOHM3UPYIOT C
JIOTOBOPHOM KOHIIEMIIME Opaka. Bo-mepBbIxX, 1EJIbI0 3aKIIF0UEHUs OpaKa sIBIsEeTCS
CO3/IJaHHUE CEMbHU KaK COI03a, OCHOBAHHOTO Ha OMPEACICHHBIX YyBCTBaX: YBaKEHUE,
m000Bb, COCTpaJaHue, MopajibHas MoJJepkKa. B OpauHoM coro3e cyObeKTaMu
OCTAalOTCSl OTJEIbHBIE €ro YJeHbl — JKeHa M MyX. Bo-BTOpbIX, C MOMEHTa
perucrtpanuu Opaka M@ TMPUOOPETAIOT OCOOBIM  CTaTyC CYNPYyroB ¢
COOTBETCTBYIOIIIMMHU  TMpaBaMU U  OOS3aHHOCTAMH, KOTOPhI€  BO3HHUKAIOT

HMIICPATUBHO, HC3aBUCHUMO oT nx KCJIaHUA. B'TpeTI)I/IX, 6pa‘—IHBIe

! [lecromanos M.A. Bpak: akT rpaaaHCKOrO COCTOSHHMS WM TauHCTBO? // BecTHHk MOCKOBCKOIO
ropofcKoro negarorndeckoro yausepcutera. Cepust: FOpunnueckue nayku. 2016. Ne 1 (21). C. 104.
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IPaBOOTHOLIEHUS] — 3TO TMPEXKIAE BCEro JIMYHbIE HEHWMYIIECTBEHHbIE (a
UMYILECTBEHHbIE BO3HUKAIOT HAa OCHOBE HEUMMYIIECTBEHHBIX), TOrJa Kak Ha
OCHOBAHMHM  JOTOBOpPA  BO3HHUKAIOT, KaK  MpPaBWIO,  HMYIIECTBEHHbIE
IPaBOOTHOIIEHUS. B-4eTBepThIX, Opak 3aKiIf04aeTcs Ha HEONPEAEICHHbIA CPOK U
HU NIPU KaKUX YCJIOBUSX HE OTPaHMUYMBAETCS CPOKOM B MOMEHT €T0 PETMCTpaLliu.
B-narthIx, Kak Ui 3aKIII04Y€HUs Opaka, Tak U JUJIs €ro NPEeKpaIeHNs HETOCTaTOUYHO
OJTHOTO TOJBKO COIJIAIIEHHs] CYIpPYroB, HEOOXOJMMO YYacTHE€ KOMIIETEHTHBIX
OpPraHoB TOCYJapcTBa, TO €CTh €My MPUCYI 3JIEMEHT IMyOJINYHOCTH. B-miecTsix,
npaBa U 00S3aHHOCTU CYIIPYTOB, B TOM YHCJIE€ U UMYILECTBEHHbIE, HE MEPEXOJIAT B
NOpsJKE MPAaBONPEEMCTBA U MPEKPAIIAIOTCS B pe3yibTaTe MpeKpalieHus opaka co
CMEPThIO J000ro u3 cynpyroB. Hakonern, B-ceIbMbIX, YTO OYE€Hb BaXXHO,
OOJBIIMHCTBO CEMEHHBIX MpaB U OO0S3aHHOCTEH HEBO3MOXKHO OCYUIECTBUTH
OPUHYIUTENbHO. Tak, HEBO3MOXKHO JOCTHYb C IIOMOIIBIO MPUHYXIACHUS
peanu3anuy IpaBa Ha PEHIEHHE BCEX BONPOCOB U3HU CEMbH IO B3aUMHOMY
COIJIacuio, Uiy oOecreyeHus MpaBa Ha pacHpelesieHne 00sI3aHHOCTEN B CEMbE U
T.n. UTak psig mpaB CynpyroB, KOTOPbIE€ BO3HUKAIOT KaK CJIEACTBUE 3aKIIOUYEHUS
Opaka MOryT OCYIIECTBJISTbCS TOJIBKO HAa OCHOBE  COIJIalIEHus, a
KOPPECHOHJUPYIOLIME UM OOSI3aHHOCTM HE MOTYT OBITh BBINOJIHEHB B
MPUHYIUTEILHOM MOPSIKE.

BmecTe ¢ Tem ciienyeT y4uThIBaTh IPEIOCTABICHHYIO 3aKOHOM Cylpyram
BO3MOXKHOCTh ~ YPETyJIMpPOBAaTh OTHOLIEHUS MeXAy Cco00OM 1O JOroBOpy
(cornaiieHuro), 4To SIBJISETCS OAHUM M3 MPHUHIMIIOB cemeitHoro mpasa (4. 3 cT. 1
CK P®). B coorBerctBun ¢ mnosoxenussmu CK PD mexnay cynmpyramMmm MOryT
3aKJII0YaThCsl  JIOTOBOpBHI: Opaunblii  (cT. 40); 0 TmOpsake TMOJIb30BaHUS U
pacropsikeHusT UMyIecTBOM (CT. 33); O MPeIOCTaBICHUM COJEPKAHUS JKEHE,
MyXKy (cT. 89) u .. [lo cornamenuio Mexay CynpyraMmu MOTYT PETYJIHpPOBATHCS
KaK HMYIIECTBEHHbIE, TaK W JIMYHbIE HEUMYILECTBEHHbIC OTHOILCHUS MEXIY
HUMU.

OueBHIHO, YTO B IpOLIECCE CYLIECTBOBAaHUS Opaka IpaBa M OOSI3aHHOCTU

CYNpPYroB MOTYT PEryJIHpPOBATHCS HAa OCHOBAHUU CHEIOK MeXay HuUMU. [Ipuuem
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HAJIMYUE JOTOBOPOB, KOTOPBIE PETYIUPOBAIIA UMYILIECTBEHHBIE OTHOLLIEHUS MEXKTY
CylpyramM, He SBJISIETCS 00s3aTeIbHBIM 3JIEMEHTOM Opaka, OH MOXKET
CYIIECTBOBATh U 0€3 TaKHX JOTOBOPOB, & COOTBETCTBYIOIINE MpaBa U 00I3aHHOCTH
CYILLECTBOBATh y CYIPYroB Ha OCHOBE 3aKOHAa. OJIHAKO HEBO3MOKHO IPEJICTABUTH
OpayHble MPABOOTHOIICHHUS, TJI€ Obl OJHOCTHIO OTCYTCTBOBAJIN JOTOBOPEHHOCTH
MEXIY CyIpyraMu, KOTOPbIE€ MPU3BAaHbl PEIIATh BOMPOCHI MX TEKYLIEW >KU3HH,
0oOyCTpOMCTBO ObITa, OpraHU3allud J0cyra, OOIIeHHs B ceMbe U T.I. Beab BO
MHOTHX CJIy4asX 3aKOH OIpPEACHsAeT JIUIIb BHEUIHUE PAMKU CYINPYKECKUX
MPABOOTHOIIIEHU, @ HaMOJHEHUE UX COAECPKAHUS MYTEM YCTAHOBJICHUA
KOHKPETHBIX TIpaB W OO0S3aHHOCTEW SBISETCS JIEJIOM CaMUX YYaCTHUKOB —
cynperBl.

Htak, B ocHOBE Bcell OpauHOM >KM3HU CYNPYTOB — JOTOBOPEHHOCTU MEXKIY
XKeHOM u MyxkeMm. OJHAKO 5TO HE OOBSICHSET JOTOBOPHYIO MpuUpoay Opaxa,
IIOCKOJIbKY JTOTOBOPEHHOCTH CYLIECTBEHHO OTJIMYAKOTCSI OT JOroBopa: oOT
JIOTOBOPEHHOCTU KXKIBIM U3 CYMPYTrOB MOXKET OTKA3aThCs, OHA HE MOXET ObITh
OCYILIECTBIIEHA C MOMOIIBI MPUHYKACHUS; TOTIa KaK OJHOCTOPOHHUM OTKa3 OT
JIOTOBOpa HE AOMycKaeTcd. /J[oroBOPEHHOCTHh BBICTYIIAET MPABOBBIM CPEACTBOM,
KOTOpO€ OO0ECHeurBaeT CyIIeCTBOBAaHHWE CEMEHHOro Co013a, B KOTOPOM
HEOOXOJIMMO JOCTUTaTh KOMIIPOMHUCCOB ISl TOrO, YTOOBI CAENaTh BO3MO>KHBIM
COBMECTHOE MPOKHUBAHNE, COBMECTHBIN OBIT, B3BAUMHOCTH | T. 1.

JloroBopHasi KOHLIENIMs Opaka B ONPEIAEICHHON CTENEHU 00YCIOBIMBAETCS
UMBWIMCTUYECKON TEOPHUEM CEMEMHOIrO MpaBa, KOTOpas pacCMAaTPUBACT €ro Kak
WHCTUTYT TPaXXIaHCKOTOo TpaBa. B cTpaHax Koau(UIIMPOBAHHOTO IMpaBa, Kak
MPABUJIO, HOPMBI CEMEWHOTO IMpaBa BMOHTUPOBAHBI B CTPYKTYPY TPaXIAHCKUX
KoZiekcoB. Takoil ke moaxoa HaOMomaeTcs W B UCTOPUYECKHX TMaMSTHUKAX
OTEUYECTBEHHOI'0 TPAXKJIAHCKOTO MpaBa (3a HCKIOYEHHEM I[epuoAa COBETCKOM
smoxu). HopMbl TIpaxaaHCKOTO 3aKOHOAATENbCTBA PETYJIHUPOBAIM  CYry0o

HMYIICCTBCHHBIC BOIIPOCHI 6pa1<a, 4 HPAaBCTBCHHBLIC, AYXOBHBLIC €TI0 ACIICKTbI

! ®etroxun FO.M. HNHCcTHTyT Opaka 1o HOBOMY CeMEHHOMY 3aKOHOMATeILCTBY Poccutickoit denepamnmm:
JcC. ... Kaug. opu. Hayk: 12.00.03 / F0.M. @etioxun. Boxrorpaz, 2000. C. 26.
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HAXOAMJIUCH B 00JIaCTH HOPM penuruu u mopanu. [loatomy ¢ mo3uiuu npasa Opax
paccMatpuBaicsi kak JgoroBop. Celyac ke JOroBOpHas KOHUENuUs Opaka
yCTyNaeT APYTUM TEOpUsM, NO3TOMy, Kak oTtmedaeT A.H. JleBymikuH co cBoeit
KOJUIETOM, €CTh BCE OCHOBaHUS JUI [pU3HAHUS CEMEMHOro mpasa
CaMOCTOSITEIBHON OTPACIIBIO POCCHIICKOTO MpaBa’, 4To 00yCIOBICHO CreHHpUKON
CEMEHHBIX OTHOIICHWA, B YACTHOCTH, HX OCOOBIM CMBICIOM, CYOBEKTHBIM
COCTaBOM, HOPUJIUYECKUMH (paKTaMH, U3 KOTOPHIX OHU BO3HUKAIOT. OJHUM U3
TaKuX SIBJISIETCS Opak — 0co0Oe€ TPABOBOE W COIMAIBHOE SIBIICHHUE, KOTOPOE
oOpeauHsieT B cebe, HapsAQy C YKHCTO MPAaBOBBIMHU, JAPYTHE 3JIEMEHTHI.
A.W. 3aropoBckuil BBIJIETSET TMATh CIEAYIONIUX 3JIEMEHTOB: €CTECTBEHHBIN
AIIEMEHT — 3aJI0KEHHOE IPUPOION B YEJIOBEKA (PU3MUECKOE BICUEHUE JIUL PA3HOTO
MoJIa; ATUYECKUN — B3aWMHasi MOpajbHas CBSI3AHHOCTh CYIPYTOB, OOIIEHHE HX
BHYTPEHHHUX, JYXOBHBIX MHUPOB; SKOHOMUYECKUN — XO3SUCTBEHHAsI CBS3b, U€pe3
KOTOPYIO BO3HUKAET 0011lee UMYIIECTBO CYIIPYrOB; FOPUINYECKUN — OpaK sIBISETCA
MCTOYHHUKOM TPABOBOIO CTATyCA JIMI] U IPEIONPEIesseT sl HUX B3aMHbIE TIpaBa
U O00SI3aHHOCTU CYNPYIOB; PEIUTHO3HBIM — Opak MNOJUYMHSAETCS PEIUTHO3HBIM
KaHOHAM, 1060 HU OJIHA W3 PEIIUTHil He 6e3pasndHa K OpaKy’.

Cpenn CcOBpeMEHHBIX HCCIEAOBaTelled HMHCTUTyTa Opaka TakXke ecTh
CTOPOHHHUKHU TEOPUHU OpaK — UHCTUTYT ocoboro poaa. C 3Tol TOUKHM 3peHUst Opak
paccmarpuBaer, B 4yacTHOCTH, M.B. KpoToB, KOTOpBII OTMEYAET, YTO B OCHOBE
3aKJII0YEHUs] Opaka sBJISETCS JOrOBOp, OJHAKO OTHOUIEHWS, KOTOPbIE M3 HETO
BO3HMKAIOT, HWMEIOT HWHYI0 [PaBOBYIO MPHUPONY, YEM CHeJiKa, KOoTopas HX
nopoawia. CynpyXeckre OTHOIIEHUS, M0 €r0 MHEHHIO, SBIISIOTCS WHCTUTYTOM
oco0oro poja (sui generis), MOCKOJIbKY OHHM CYIIECTBYIOT UCKIIOUUTEIHHO MEXITY
JBYMSI KOHKPETHBIMU CyOBEKTaMU — CYNPYyraMu, OHU B OTJIMUKE OT aOCOITFOTHBIX

o 3
IMPaBOOTHOIICHUH, ABJIAOTCA OTHOCUTCIbHBIMU .

! Jlesymkun A H., Jleymkuna A.A. [ToHsTHe, IpaBOBAst IPUPOA U CHCTeMa DYHKIMIT CeMEHHOro mpasa
Kak oTpaciu npasa // Poccuiickas roctunus. 2013. Ne 1. C. 20.

2 Baroposckmii AWM. Kypc cemeitnoro mpasa / mox pex. B. A. Tomcuuosa; A. WM. 3aropoBckmii. M.:
3epmano, 2003. C. 15.

* I'paxcnanckoe npaso / [ox pex. A. IT. Cepreesa. M.: PT-IIporpecc, 2011. C. 265.
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YuuThiBash M3JI0KEHHOE, MOXKHO CJeNaTh BBIBOJABI, YTO TO CEMEHHOMY
3aKOHOJATENbCTBY Poccur B OCHOBY peryiupoBaHUsi OpayHBIX OTHOLICHUH
TIOJIOKEHA KOHIICTIIIHS «Opak-cTaTycy: Ha OCHOBaHUU Opaka,
3apEerUCTPUPOBAHHOIO B rocyaapcTBeHHOM oprane 3AI'C, >keHIMHA U MYyK4YMHA
UMIIEPATUBHO TMPUOOPETAIOT CTATyC CYNPYrOoB C KOMIUIEKCOM  JIMYHBIX
HEMMYIIECTBEHHBIX W WMMYIIECTBEHHBIX TMpPaB H OO0S3aHHOCTEH CYINPYTOB.
BO3MOXKHOCTh ~ PEryJMpOBaTh CBOM OTHOIIEHHS B Opake IO JOTOBOPY
(cormameHu0) Cympyrd NpuoOpeTaroT  BCIEACTBHE 3aKIIOUCHHs  Opaka,
CJIEJIOBATEIFHO TPABO 3aKII0YaTh COOTBETCTBYIOLINE JOTOBOPHI B chepe OpauHbIX
OTHOIICHUH SIBJISIETCS 3JIEMEHTOM OpayHOro craryca, KOTOPbIA CYIIECTBYET B

COOTBCTCTBHUHU C 3aKOHOM.

1.2. IIpaBoBble NpU3HAKHU Opaka

bpak kak coumanbHOE, IOPUIAYECKOE, HCTOPUYECKOE, KYJIbTypHOE, U
MOPaJIbHO-3TUYECKOE SIBJICHUE SBIBIETCS YPE3BBIYAWHO BaXXHBIM JIOCTOSTHUEM
YEeJIO0BEUECTBA, U B TO K€ BpPEMS CIOXKHOW KATErOpUer MJisl HMCCIIENOBAHUM
Pa3IMYHBIX YYEHBIX, KaK COILMOJOrOB, UCTOPUKOB, TEOJIOIOB, Ja WU IOPHUCTOB.
MHoOrorpaHHOCTh TIOHATHSI Opaka, MOCTOSTHHOE BJIMSHUE KaK COIMAJIbHBIX TaK U
MOpPaJbHO-3TUYECKUX, a4 TAKKE PEJIIMTHO3HBIX HOPM OCJOXKHSET HOPUIAYECKUN
aHAJIN3 TAKOrO TMOHATHUA. Pa3nuyHble yYE€HbIe, COLMOJIOTU M KOPUCTHI JIAKOT
HEOJMHAKOBBIC ONpeneNieHuss Opaka. Bmecte c TeMm, YeTKoe OTTpaHUYCHUE
IOpUJIMYECKOTO aCleKTa B OTHOIICHUSIX, CKJIQJbIBAIOIIUXCA B Opake U B JIFOOBIX
JIPYTUX OTHOIICHUSX MEXAY JIIOJAbMH, SIBISIETCS OO0S3aTENbHBIM YCIOBHUEM
CYILIECTBOBAHMS CIIPABEIJIMBOr0, OECIPUCTPACTHOTO U IIPABOBOIO OOIIECTBA.

B TO e BpeMms aHaau3 IMOKa3blBa€T, UYTO U3y4yeHHE Opaka Kak
IOPUANYECKOTO  SIBJICHUS B OTEYECTBEHHOW HAyKe CEMEWHOro  mpasa
OCYILECTBIISIETCS, KaK TMPaBUJIO, B KOHTEKCTE CMEXKHBIX MpoOJieM: COIMaIbLHOMN
IpUPOABl Opaka, TMPOIEAYpPhl €r0 3aKIIOUYCHUS W PACTOPIKEHUS, YCIOBHUH €ro

perucTpanuy, MpenoCTaBleHUs IMpaBa Ha Opak, a Takke MNpUpOAbl Opaka, B
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OTHOUIEHUH KOTOPOT'0, KaK paCCMOTPEHO BBIIIE, CIIOKUIOCH HECKOJIBKO MOIX0/I0B,
COrJJacHO KOTOphIM Opak paccMaTpuBaeTcs Kak JOTOBOpP, TaMHCTBO, OCOOBIi
UHCTUTYT, CTaTyC, MAapTHEPCTBO, CO03 M T.N. CamMo MOHsATHME Opaka CUUTaeTCA
JIOCTAaTOYHO MCCIICIOBAHHOM KATErOpHEH, H3-3a YEro €My, KakK IPaBUIIo,
CIIEHUAIBHOE BHUMAHHE HE YIETSAETCS.

OpHako B HEKOTOPHIX COBPEMEHHBIX TPABOBBIX CHUCTEMaxX HAOIIOIAIOTCS
TEHJICHIIUU OTCTYIUICHUS OT TPAJAUIIMOHHON TPaKTOBKHM Opaka U pacrlpoCTpaHEHUE
TOr0 TIOHATUS Ha JpPyrue BHJABI CEMEWHBIX OTHOLICHWM. B 4acTHOCTH,
MOSIBJIIIOTCSL  MOMNBITKM MPUPABHATH K OpakaM OJHOIOJIbIE MapTHEPCTBA C
PU3HAHUEM UX OPaYHBIMH IPABOOTHOMICHHSIMU

OtnenpHble W3 JTHUX TMOJXOJOB MPOWUIIOCTPUPOBAHBI B  IMPAKTUKE
EBpomneiickoro cyna no npaBam yenoseka (ECITH). Hampumep, B psige gen 3Tot
OpraH Impu3HAJ, 4TO cTaThs 12 KOHBEHIIMU O 3allUTE MpPaB YEJIOBEKA U OCHOBHBIX
cB000] (nanee — KoHBeHIMs) BOIUIONIAET TPAJUIMOHHYIO KOHIENIUIO Opaka Kak
COI03a MEXIYy MYXYMHOW ¢ IKCHIIMHOW, OCHOBAaHHYIO Ha OMOJIOTHYECKUX
ycnoBusix onpeaenenus nona (Rees v. the UK (1986), Sheffield and Horsham v.
the UK (1998), Himéldinen v Finland (2014). Takxxe 3Ta cTaThs 3alIUIIaeT MPaBo
BCEX Pa3HOMOJIBIX JIMIl BCTYINATh B TaKOW COIO3, BEIb COOCTBEHHO Opak sIBISETCS
«AHCTUTYTOM, Ha KOTOpoM ctpoutcs cembsi» (Cossey v. the UK (1990)).
CrneoBatesibHO 3aIUTA CTAThbU § PacIpOCTPAHSAETCS HA OTHOIIEHUSI, OCHOBaHHBIE
Ha «3aKkoHHOM Opake» (Abdulaziz, Cabales et Balkandali v. UK (1985), Berrehab
v. the Netherlands (1988)). Tak, rocyaapcTBeHHasi perucTpaius Opaka
npuoOpeTaeT onpenenstonee 3HaueHne B BujeHuu ECIIY Toipko B €ro cBsi3u ¢
ceMelHOW u3Hbt0. B TO ke Bpemsa Cya HEpeako IOMYCKaeT BO3MOXKHOCTh
3aKiIroueHus Opaka mexay uiamu ogHoro mnona (Vallianatos and oth. v. Creece
(2013), Oliari and others v. Italy (2015))°.

! TeBnenko J.B. OngHomoneie Opaky ¥ OTHONIGHUS — IpodsieMa Wiau BbI30B. B cOopHuKe: Momonéxn
Tperrero Teicsiuenetus: COopHuUK HayuHbIx ctateil. 2017. C. 380.

2 Coexo3 ®.P. IlpaBo Ha OXHOMOJIBIE OpakH K B cTpaHax Esporeiickoro Coo3a Kak HeraTHBHAS
TEHIICHITUS pa3BUTHsA oOmecTtBa. B cOopHuke: Pons rocymapcTBa B obOecrieueHWH TIpaB M CBOOOX
yenoBeka. TaBpuueckas akagemus (Ctll) «kKOY um. B.U. Bepraackoro». Cumdeponons, 2017. C. 122.
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Wnmroctpanueit nannoro moxet ciyxuthb aeno lansk u Kong (Schalk and
Kopf) mporuB Ascrpun (2010)' mo HempemocTaBiCHHIO paspelICHHS Ha
3aKII0YeHre Opaka 3asBUTENSIM, KOTOpPbIE HAXOAWINCh B TOMOCEKCYalbHBIX
OTHOILICHUSIX.

CBoe penieHue HalMOHAJIbHBIE CYAbl MOTHBHPOBAIU TEM, YTO COIJIACHO
3aKOHOJATEIbCTBY ABCTpPUHM B Opake MOIYT HaXOJUTHCSA TOJBKO JIMIA Pa3HOIO
nona. B oaroit cBs3u ECIIY nHamomuun, uro xots B 1950-¢ roasl Opak
paccMaTpUBaC HUCKIIOYUTEIBHO KaK COK3 MEXIY MYKUYMHOW M KEHIIMHOH, C
MOMEHTa NMpUHATUS KOHBEHIIMU MPOU3O0ILIA 3HAYUTEIHHBIE COLUAJIbHBIC CIABUTH
(Kpuctun TI'ynBun npotuB Coemunennoro KoposesctBa (1996), u ceromus Bo
MHOTHX rocyfapcTBax EBpOIbI OJTHONOJIbIE OTHOUIEHUS MOIYYaroT O(ULIHUATIBHOE
MIPaBOBOE MpHU3HAHKE. B TO ke BpeMsl KaXeTcs CYIIECTBEHHBIM, YTO B 3TOM JEJE
ECIIY ob6paTun BHUMaHHE Ha HAIMOHAIBHO-KYJIBTYPHOE MPOUCXOXKJIEHUE Opaka,
KOTOpO€ B KaXJOW CTpaHE HMMEET CBOIO CHEHU(UKY U SBISETCA «IIIyOOKO
YKOPEHUBIIUMCS B COLMAIBHBIN U KYJIbTYPHBIA KOHTEKCT, KOTOPBIA MOXKET
3HAYUTEIBHO OTJINYATHCS B pa3HbIX OOLECTBAX.

B cBi3su ¢ 3TMM TpeOyeT MAOMOJHHUTEILHOIO BHHMAaHHUS BOIPOC O
IOPUUYECKOM TOHATUM Opaka, ONMpeNeNIeHUH €ro MPU3HAKOB, HAIUNYUE KOTOPBIX
SBJISIETCS 00A3aTENbHBIM JIJISI FOPUANYECKOTO TPU3HAHUS MPABOOTHOIIEHUN MEXKTY
KEHITMTHOW U MY>KUMHOU OpavyHBIMHU.

[IpenMeToM Haillero BHUMaHUS SABJISIETCS UMEHHO MTPaBOBBIE aCIeKThl Opaka.
OmHako B JIOKTPUHAIBHBIX €0 TOJKOBAaHUAX, KaK OTMEYAIOT YYEHBIE,
HAOJIOIaeTCsl HEKUHN «HAJIET POMAHTHU3May, TTOCKOJIbKY Hapsay ¢ HOPMAaTHBHBIMU,
dbopMaTbHBIMU YTBEPXKICHUSMU YIIOMUHAIOTCS TaKWe TMOHSTHS, KaK «CBOOOday,
«T06Past BOTIS», «B3aMMHAS TIOOOBB», KYBAKEHHE»’ H PSI APYTHX HPABCTBEHHBIX
kareropuid. Eme ocHoBarenu ®DpaHiy3ckoro rpaxkiaanckoro koxaekca 1804 rona
OnpeaeNsuii OpaK Kak «CO3 MYXYUHBI U JKEHILUHBI, KOTOPbIE 00bEIUHSIOTCS IS

NpoaO0JKCHUA poda, A B3aMMOIIOMOIOM B HCCCHHH JXH3HCHHBIX TATOT W JJIA

! Mocranosnenne ECITY or 24.06.2010 «/leno lamek u Kond (Schalk and Kopf) mpotus Ascrpum»
(>xamo6a Ne 30141/04) // CIIC Koncynbrautllitoc
? Tapycuna H.H. Bpak 1o poccuiickoMy ceMeiiHoMy npasy. Spocnasis: SIpI'Y, 2017. C. 45.
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TOTO, 4TOOBI PA3AETHTh OOLIYIO CybOY» . DTO ECTECTBEHHO, BE[b OTACIUTH YHCTO
IOPUIMYECKUE aCIIEKThI OpaKa OT MOPaIbHbBIX, STUYECKUX OUEHb CII0KHO. [loaTomy
IOPUIMYECKOE OMpeeieHne Opaka HE MOXKET OXBaTUTh P CYIIECTBEHHBIX
pU3HAKOB Opaka, KOTOpble HAXOAATCA 3a MpeiesaMu paBa.

Tax npeBHeilliee ompeneneHue Opaka ObUIO JaHO PUMCKHM IOPUCTOM
MopecTuHoM, corjlacHO KOTopoMmy: «bpak ecTh cOI03 Myka U KEHbI, OOIIHOCTh
BCeil JKHU3HM, OOIICHHE B G0KECKOM U 4eTOBEUCCKOM IIPaBe”.

B Poccun BmepBeie ompezeneHune Opaka Obuio u3ioxkeHo B «Kopmueit
KHHUIe» CIeAyomumM o0pa3zoM: «bpak ecTh My eBU U KEHE COUYETaHHE, COBITUE BO
BCEH JKM3HH, GOKECTBEHHBIS M YeTOBEUECKHS PAB/IBI OOIICHHE .

B npyrux HMCTOYHHMKax POCCHUMCKOTO 3aKOHOAATENBCTBA B ITOCIEAYIOIIUE
CTOJIETHs OmpejesieHne Opaka HE COJEp)Kajloch, HE COJEPXKUTCA €ro U B
neictBytonieM CemeiiHOM kojiekce PO.

M3BecTHO, 4YTO 3Ta cdepa KU3HU 4YEIOBEKAa BCErAa MOJABEpraiach
CYLIECTBEHHOMY BJIMSHHUS COLIMAJIBHBIX HOPM, KOTOpble B OOJblLIEH CTENeHH
BIUSIIOT Ha JYXOBHBIM MHUpP YEJIOBEKa M ONPENENSIOT BHYTPEHHHE MOTHUBBI €r0
MOBEJCHUS, — HOPM PEJINTUU U MOPAJIH.

Kak ormeuan /.M. Meiiep, HHCTUTYT Opaka HaxOJIHUTCS MO/ CYUIECTBEHHBIM
BJIMSIHUEM PEJIUTHO3HBIX M HPABCTBEHHBIX IMOHATHN, HE BOLIEAIINX B MOJHON Mepe
B cepy neicTBus npaBa; B Opake BOCHPOU3BEACH Psii OTHOIICHUM, KOTOPbIE HE
MOAJAIOTCS BHEIIHEMY ONPEACIECHUI0O W YCTAHABIMBAKOTCS HCKIIOUYHUTEIBHO
BHYIIIGHHEM MOpANbHBIX HOPM®. IIpHBEICHHbIC MHCHHS CIPABE/UTHBBI H CETOMIHS,
KOTJ]a 3aKOHOAATENBCTBO PETYJIUPYET TOJBKO OCHOBHBIE BOIIPOCHI, CBA3AHHBIE C
peructpauueil Opaka, ero CymieCTBOBAaHMEM M IMPEKPAIlEHUEM B COOTBETCTBUU C
OOIIMMH LETISIMH CEMEMHO-TIPaBOBOTO PETYJIMPOBAHUS: YKPEIJICHUE CEMbH Kak
COLIMAJIBHOTO MHCTUTYTa U KaK CO03a KOHKPETHBIX JIUI, MOCTPOCHUSI CEMEUHbIX

OTHOILICHUN Ha MapUTCTHBIX HadallaX, YyBCTBAX B3aMMHOM JIIOOBU U YBaAXKCHUA,

' Cusoxuna C.B. ITousitue Opaka W YCJIOBHS €r0 JICWCTBUTEILHOCTH B COBpEMEHHOM IpaBe Poccun u
OpaHuuu: quc. ... kKaaa. opui. Hayk: 12.00.03 / C.B. CuBoxuna. Camapa, 2006. C. 40.

2 Pumckoe cemeiiHoe mpaBo / mox pex. P.A. Kyp6aunosa. M.: POV uwm. I'.B. Ilrexanosa, 2017. C. 16.

* Merpocsitt H.I'. IMonsitie 6paka / Annest Haykn. 2018. T. 5. Ne 5 (21). C. 895.

* Meiiep JI.1. Pycckoe rpaskmanckoe mpaso: B 2-X 4. (1o w3, 1902 1.). M.: Cratyt, 1997. U. 2. C. 348.
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B3aMMOIIOMOIIM U TMOJJEPKKH. YUWTHIBas yKazaHHyl crneuuduky Opaka
CBSI3aHHBIE C HUM OTHOILEHUS PEryJIHPYIOTCS 3aKOHOM B TAaKOM CTENEHH, YTOObI
OHM HE TPENSTCTBOBAJIU PEAIbHOMY CYIIECTBOBAHHUIO OpavyHBIX OTHOILIECHUH U
peann3anud uX CyuHocTd. [IoATOMy B COOTBETCTBMHU C OOIIMMHU MPUHIUIAMH
CEMENHOI0 3aKOHOAATEIbCTBA OHU PETYJIUPYIOTCS JIMIIb B TOM 4acTH, B KOTOPOH
3TO JONYCTHMO W BO3MOYKHO C TOYKHM 3pPEHUSI MHTEPECOB MX YYACTHUKOB U
MHTEpPECoB 06IecTsa .

Kak Mbl ycTaHoBwiIM, TOHATHE Opaka HE OBLIO 3aKPEIIEHO B IMPEKHEM
3aKOHOJATEIbCTBE. JTO OOBACHAIOCh, B YACTHOCTH, TEM, YTO «Opak sBISETCA
CJIOKHBIM COLIMAJIIBHBIM SIBJICHHEM, KOTOPO€ HAaxXOIWUTCA IIOJ BIIMSIHHEM KaK
NPaBOBBIX NPEANHUCAHHA, TaK K HKOHOMHYECKUX 3aKOHOB, OSTHUYECKHX U
MOPAJIBHBIX HOPM, YTO, [0 MHEHHIO YYEHBIX, MOXET ITOCTaBUThH I10J COMHEHHE
oTpe/ielIeH e GpaKa ¢ YMCTO MPABOBBIX MO3HIIAI»’,

OpHako 3TO MOHATHE SABISETCA 0A30BBIM ISl CEMEHHOTO MpaBa, MOCKOJIbKY
Opak sBiISeTCAd TIJIaBHBIM OCHOBaHHMEM co3fgaHust cembH. [loatomy wu
JIOPEBOJIIOLIMOHHBIE, M COBETCKUE U COBPEMEHHBIE POCCHICKHE YYEHbIC
MOJYEpPKUBasi KOMIUIEKCHOCTh MPAaBOBOM mpuponabl Opaka, oOpamaiuch U
oOpalarTcs K IOPUANYECKUM aclleKTaM €ro 3Ha4eHHs.

Tak, ['.®. lepmeneBuu omnpenenser Opak KaK «COK3 MYXYHHBI U
KEHIIUHBl C IEJbI0 COXUTEIbCTBA, OCHOBAaHHBI HAa B3aUMHOM COIVIACUM U
3aKJFOYCHHBIA B YCTaHOBICHHOH dopme»’ . A.M. 3aropoBckmii OTMEdal, 9TO C
IOPUIUYECKON TOUKHU 3peHMs] «Opak JOJIKEH ONpPenensiTbcs KaK HOPMHUPOBAHHBIN
TPABOM TIOXKH3HEHHbI [ONOBOM COI03 MY KUHHBI H HKCHIHHBD) .

B coBetckoii Hayke mpoOieMe OpakoB yAeisI0Ch 3HAUUTEIIBHOC BHUMaHHUE
U Ha YPOBHE MOHOTpa(MUECKHX HCCIEJOBAaHUM M B CBSI3U C U3JIOKEHUEM
ceMmeiiHoro mpaBa. Tak, A.M. benskoBa mmcama, dYro OpakoMm SBIISICTCS

«TOXU3HEHHBIA IOPUINYECKH O(DOPMIICHHBIM M CBOOOIHBIM COIO3 MYXYUHBI U

! Hukomoxun C.B. Cemeiinoe npaBo. M.: FOctuuus, 2017. C. 31.

2 Cemeiiroe mpaBo / JI. M. TTuenunuesa u xp. M.: FOpaiir, 2019. C. 61.

3 [leprenesna I'.M. YyeOGHHUK PyccKOro rpaxaaHckoro mpasa. M.: Craryr, 2005. C. 408.

* 3aroposckuit A.M. Kypc cemeitnoro npasa / mox pex. B. A. Tomcunosa. M.: 3epuano, 2003. C. 6.
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JKEHIIIMHBI, HAMIPABJICHHBIA HA CO3JaHUE CEMbH, KOTOPBIM MOPOXKIACT IJIsT HUX
B3aMMHBIC JIMYHBIE U MMYIICCTBEHHbIE TpaBa U OOSI3aHHOCTH M HMMEET IIEJIbIO
POXKJIEHUE U BOCIIUTAHUE netei»’

B.W. bouiko mucan, 4to OpakoM SIBISETCS «CBOOOIHBIN, paBHOMPABHBIM,
KaK MpaBUJIO, MOKU3HEHHBIM COI03 MYXXYMHBI M JKCHILIWHBI, 3aKJIIOUEHHBIH C
COOJTIIOJIEHNEM YCJIOBUHM M TIOPSIKA, MPETyCMOTPEHHBIX 3aKOHOM, HANpPaBIICHHBIN
Ha CO3JIaHUE€ CEMbU U TMOPOXKIAIOIMMKA Yy HHUX JIMYHBIE W HMYIIECTBEHHBIC
CYIpy)KECKHE paBa U 00S3aHHOCTH . VICXOIS M3 TAKOTO OMPEICICHHUS, MOXKHO
cAenaTh BbIBOJI, YTO aBTOP IO COI030M MOHHUMAJI IOTOBOP, KOTOPBIN 3aKIII04aeTCs
C COOJIIOJIEHUEM YCJIOBUHM U TOPSIIKA, TPETYCMOTPEHHBIX 3aKOHOM, U MOPOXKIACT
OTIpe/ICIICHHBIC JTMYHBIC ¥ MMYIIIECTBCHHBIC TTPaBa.

Ouoa0ruYecKue KOpHU TEPMHUHA «OpaKk» B PYCCKOM SI3bIKE, KaK OTMedall
H.A. MarBeeBa, KoTOpas TakXke OIpeAenseT Opak KakK COI03, H3BECTHBI: B
JTPEBHEPYCCKOM JIEKCMKOHE CJIOBO «OpaduTh» O3HAYaJ0 HEUYTO OTOMpATh
(BBIOMpATh XOpoIlee W OTKJIOHATH Iuoxoe). OTcroa JBOWMHOM CMBICI CJIOBa
«Opak» B CeMEMHOM MpaBe U B MOBCEIHEBHON peun («OpakoBaHHBINA TOBap»). B
JIPYTUX SI3bIKaX TaKOW JABYCMBICICHHOCTH HET. Tak, B HEMEIKOM SI3bIKEe OpavHbIN
coro3 obo3Hauaercs cnoBoMm Ehe (B otnmuume ot Bruck — 6pakoBanHbiil TOBap). B
YKPauHCKOM, OCJIIOPYCCKOM, IOJIBCKOM, YEIICKOM M JIPYTHUX SI3bIKaX CIaBSIHCKUX
HapOJIOB OpAauYHBIN COIO3 OMNPEISIACTCS CIOBOM «IILTFO0» (OT JPEeBHECIABIHCKOIO
TEPMUHA «CHJIIOOB» — TOPKECTBEHHOE OOCIMIaHUE — «CIIOOBITUCH), 3HAYUT
JIOTOBOPHTHCS)".

B coBpeMEHHON Hay4yHOM JIMTEPATYPE TAaKKE HE CIOKWIOCH E€IUHOIO
MHEHHUSI OTHOCHUTEIIbHO OTpEeeCHUsT TOHATHS «Opak», HE CchHOpMYITUPOBAHO

YCTKUX U UCUCPITBIBAIOIIHUX ITPU3HAKOB, IIPUCYIIHUX 3TOMY INOHATHIO.

! Bersikoa A.M., Bopoxeiikua E.M. Coserckoe cemeiiroe mpaso. M.: FOpumndeckas imreparypa, 1974.
C. 87.

2 Bomko B.M. Ouepkd COBETCKOTO CeMEHHOro mnpaBa / mepepab. W JOMONHEH. JLI0.H., Tpod.
B.A.PsacennieBeim. K.: Hayunas meicis, 1952. C. 193.

3 Margeesa H.A. HNucTuTyT Opaka B cemeitHoM mpaBe Poccum, YkpawHel U bemapycu: auc. ... KaHI.
topun. Hayk: 12.00.03 / H.A Marseesa. M., 2006. C. 19.
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AM. HeuaeBa cuutaer, 4TOo «OpakoM SIBISIETCS COIO3 JKEHUIMHBI |
MY>KUMHBI, KOTOPBIM 3aKJII0YAETCA B IMPUHLMIE MOKU3HEHHO C LENbI CO3JaHUs
ceMbi»'. Takoe IAKOHHYHOE OMNpENCNCeHHE MOHATHS Opaka OHA IpeJIaraet
pacIiupuTh TYyTEM ONpPENEICHHUS €ro pa3iuyHbIX OCOOEHHOCTEeH (COoro3
JO0OPOBOJIbHBIM, pABHOIIPABHBIH, C LIEIbIO BOCIIUTAHUS JAETEN U T.I1.).

Moxuno Obuto Obl cormacuthest ¢ A.M. HeuaeBoil u Temu aBTOpamu,
KOTOpBIE€ IJIaBHYIO Li€lb Opaka BHUIAT B MPOJOJDKEHHM YEJIOBEYECKOTO pOjad, TO
€CThb B POXICHWM W BOCIHUTAHUM JAE€TeH. [IeHCTBUTENBHO, B IOJABIIOLIEM
OOJBIIMHCTBE Cy4aeB OpayHble OTHOIIEHHSI BOZHUKAIOT KMEHHO € 3TOH 1embio. K
TOMY K€ POXJIEHHUE JIeTeH, KaK MpaBUJIO, [IEMEHTUPYET Opak, JenaeT ero oosee
IIPOYHBIM, YCTOMYHMBBIM U cHaCTIUBBIM.. HO Henb3sd He oOpaiaTe BHUMaHKUE Ha TO,
YTO B MOCIEIHUE TOJIBI OYEHP MHOTO CEMEWHBIX I1ap HE UMEIOT JETEH HE MOTOMY,
YTO HE XKEJAIOT UX UMETh, a Yepe3 (PU3noJornyeckue npooiaemMbl, HECIIOCOOHOCTD
K JIeTopoxaeHuto U T.i. KpoMe Toro, He kaxkaas mapa BoOOIIe XOUEeT UMETh JIETEH.
Wtak, nmpoJoiKeHHe YeI0BEYECKOTO poJa B OJHHUX CIy4yasX MOXKET ObITh LIEIbIO
CO3JaHMs CEMBH, B APYTHX —CEMbsI MOKET CO3JaBaThCsl COBCEM C APYIOM LIEIBIO.

C.B. CuBoxuHa ompezenser Opak Kak «TpeOyloliee TrocyAaapCTBEHHOU
pEerucTpaluy COrjlalleHue MY>KUYMHBI M JKEHIIHWHbI, HAIPABIECHHOE HA CO3/1aHHUE U
NoJIIepKaHNe MPABOBBIX OpayHO-CEMEHHBIX OTHOIICHUH B paMKax OpadyHOro
CO103a, TIPETyCMOTPEHHOTO 3aKOHOM»-.

C.UM. bananauna orMmedaer, 4to Opak — 3T0 «bpak — 3TO CBOOOIHBIN,
pPaBHOIIPABHBIN COIO3 KEHIIWHBI U MY>KYUHBI, JOCTUTIIUX OpayHOrO BO3pacTa, HE
COCTOSIIIIUX B JIPYroM Opake, 3aKIIOUEHHBIA ¢ COOJIFOICHUEM YCJIOBUHN M MOpPSJIKa,
YCTAHOBJICHHBIX 3aKOHOM, H MMCIOIIMH LIEBI0 CO3aHMe ceMbn»°. [Ipn 3TOM 3T0

HC JOT'OBOpP, HC COIIAICHUC, 4 UMCHHO COIO3.

! Kommentapuit k Cemeitnomy kojekcy Poccmiickoii ®enepamun / ot.pen. A.M. Heuaesa. M.:
WznarensctBolOpaiir, 2011. C. 22.

? Cupoxuna C.B. Tomstre Opaka u YCJIOBHS €T0 JICWCTBUTECILHOCTH B COBpEMEHHOM IpaBe Poccuu u
®paniyu: auc. ... kada. opud. Hayk: 12.00.03 / C.B. CuBoxuna. Camapa, 2006. C. 6.

3 pamanguua C.M. Cemeiitoe mpaBo: yue6roe moco6ue / C.M. Bananmuua, E.A. Myxraposa. Bonora:
BUIID ®CHUH Poccun, 2017. C. 38.
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3a moHmMaHme Opaka Kak coro3a BbeicTymaeT Takke A.C. Tumodeesa,
OOBSCHSASI 3TO TEM, YTO COIO3 O3HAYAET, YTO OpaK 3aKI0YaeTcs Ha MapUTETHBIX
HayaJlax MpUYeM TOJBKO MEXKIY JIMIAMU PAa3HOIo M0JIa, YTO HaXOJUT OOBSCHEHUE
B 3aKOHAX YeTOBEIECKON IIPHUPOJIBI, A Ero LEbIO ABISIETCS CO3IaHNe CEMBH -

Konuenuust «Opak-coro3» MOJJepXKUBajach W MOJCPKUBACTCA B
OTEYECTBEHHOM 3aKOHOJATEJIbCTBE — TaK, XOTS ACHCTBYIOIINM B TAHHBIA MOMEHT
Cewmeitnblii kogiekc PO He comepkut onpeneneHus Opaka, HO B OCHOBHBIX Hadajax
CEMEHHOI0 3aKOHOJATEIbCTBA OTMEYAETCS, YTO «PETYJIMPOBAHHE CEMENHBIX
OTHOUIEHUI OCYIIECTBIISIETCS B COOTBETCTBHM C MPUHUMUIIAMH JOOPOBOJIBHOCTH
OpayHOTrO cor03a MYX4YUHBI U KeHIUHB (4.3 c¢T. 1 CK P®). ucxons u3 cr. 1 CK
P® MOXHO ompenenuth psji OPUIAAYECKHX IPU3HAKOB Opaka. B ux uyucne:
npu3HaHue OpakoM TOJIBKO COI03a; 3aperMCTPUPOBAHHOTO B OpraHax 3alucu
IPaX/IaHCKOTO COCTOSIHMSI, JOOPOBOJIBHOCTH OpayHOro CO1033; COI03 MEXKIY
MY>KYMHOM M >KEHIIMHOM; PAaBEHCTBA IIPpaB CYNPYIOB; COKO3, HALCJICHHBIA Ha
co3fganue cembu. OHAKO HA MPAKTHKE MOSBISIOTCS MPOOJIEMBI U3-32 OTCYTCTBHS
MIPaBOBOTO OIpeeeHHs Opaka, HECMOTPSI Ha SICHOCTb €0 TOJIKOBaHUS.

Tak, HU B TPABOBOM HayKe, HU B 3aKOHOJIATEJIbHBIX aKTaX HET OMNPEIeICHUS
NOHATUSL  «coto3»  OOIIEeynoTpeOUTENIbHOE TOJKOBAaHWE TEPMHUHA  «COIO3Y,
BKJIIOYAET B ce0sl, B 4aCTHOCTU: «TecHOoe €AMHCTBO, TECHAsl CBA3b MEXKIY KEM,
4eM-T1M00; COBMECTHAsl CyNpYyXKecKas >KU3Hb; COIJIAIIEHHE, JOTOBOPEHHOCTh C
KeM-HUOYlb O 4eM-TO» .

Onpenenenue MOHATHS «Opak» uYepe3 «COK3» OOBSICHAETCA, 0O MHEHMIO
O.B. CmpInutsieBOil, TeM, YTO Yy4Y€HbIe, NMpU (OPMYIHUPOBKE OSTOTO TOHITHS
BKJIIOYAIOT B HETO HE TOJBKO MPABOBbIE MPU3HAKKU, HO U MOpPAJIbHbIE, S TUYECKHUE,
COLMANBHBIC".

JIoKTprHaJIbHBIE OMpeneNeHus Opaka CoJep)KaT MUPOKUN TMEpPEUYeHb €ro

IIPHU3HAKOB: B3aWMMHOC COINIACMC MYXYHMHbBI MW JKCHIIWHBI, JlO6pOBOJ'IBHOCTB,

' Tumogeea A.C. Ioustie M ropuaMuecKue NpU3HAKK Opaka // Hayka B COBPEMEHHOM MHPpE:
npuoputeTs pazButus. 2016. Ne 1 (2). C. 161.

2 JTans B.J. TONKOBBIii CITOBAaph HBOTO BEIMKOPYCCKOTo si3bika. M.: Actpes, 2008. C. 72.

% CwmpmmsieBa O.B. TloHsTHe W IpaBoBas NPHUPOAA Opaka: TEOPHH MPABOIOHHMAHHS // BecTHHK
Poccwuiickoit npaBoBoit akagemun. 2017. Ne 1. C. 50.
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pPaBHONIPABUE, MOHOTAaMHOCTb, PETUCTPALMI0 C COONIOACHUEM OMNpPEIEIEHHBIX
3aKOHOM TMpaBWI, HaJIWMYME UEIM — CO3JaHUS CEeMbU. B crennaibHbIX
UCCJIEIOBAHMSIX BBIIEJIEHbI, B YAaCTHOCTH, TAaKHE€ XAPAKTEPUCTUKHU Opaka: Leib
(co3maHue cemMbd, COBMECTHAs JKU3Hb, POXKIEHUE W BOCIUTAaHUE JIETEH), CPOK
(BEYHOCTH, HEOTPAHMYEHHOCTH JIIOOBIM CpPOKOM), HAalM4YHe BOJCU3bIBICHUS
(cBOOOIHBIN, TOOPOBOJBHBINA, paBHOMpPAaBHBIM Opak), (opmy (3aperucTpupoBaH
roCyAapCTBOM, 3aKJIOUYEHHBIH C  COONIOJEHHMEM YCIOBUH U  MOpPSIKA,
MPETYCMOTPEHHBIX 3aKOHOM), CYOBEKTOB (CyHmpyrd, MOHOTAMHBIA) M TPABOBHIE
nocieAcTBUs (0OyciaaBIuMBaeT ISl JIMI[ B3aUMHBIE JIMYHBIE W HMMYIIECTBEHHbIC
mpaBa U 00S3aHHOCTH, BBI3bIBAET JINYHBIE U UMYIIECTBEHHBIE CYNPYKECKHUE MTpaBa
1 00SI3aHHOCTH U T.1I.).

OOpartuM BHHUMaHHE Ha HEKOTOPBIE ACIEKTHI IeJIM Opaka B 3apyOesKHBIX
ucciaegopanugax Taxk, aHTJIMICKUM  cormonior ODHTOHU ['maneHc obOparmiaet
BHUMAaHHE Ha TO, YTO OpaK MMEET, KpOME COLMAIBHOM, elle U OMOJIOTHYECKYIO
OCHOBY M, COOTBETCTBEHHO, OJIHUM W3 HA3HAUCHUW WHCTUTYTa Opaka SBISETCS
YIOPSIIOUEHUE CEKCYalIbHBIX OTHOIIEHUM B oOmiecTBe. OH ompenenser Opak Kak
«TOJIYYUBIINNA TPU3HAHUE M OJ0OpPEHHE CO CTOPOHBI OOIIECTBA CEKCYaJIbHBIM
COI03 [BYX B3POCIBIX IHI . BHONOrMYecKHil mOa, TakuM 06pasoM, ObLI W
OCTaeTCsl OJIHUM M3 OCHOBHBIX Au(depeHunpyommux (GakTopoB, a caM UHCTUTYT
Opaka chopMHpOBAJICS HAa OCHOBAaHMHU €CTECTBEHHOMN MPUHAIJICKHOCTH YEJIOBEKA K
MY>KCKOMY WJIU KEHCKOMY TOJYy.

Hcxong u3 3T0ro U NpoAoKEHUE POJia pacCMAaTPUBAIIOCh KaK YyTh JIM HE
rJIaBHAs 1eJ1h Opaka, a €clii paccMaTpUBaTh OpaK KaK CONUANIbHBIA UHCTUTYT, TO U
Kak TrJlaBHasg. B OCHOBHOM TakKOW TMOAXOX OOBACHAETCI HEOOXOIUMOCTBIO
oOecrieueHusT BBDKHBAHUS pPOJAa B YCIOBHUSX BBICOKOTO YpPOBHS JETCKOM
CMEPTHOCTH, JMHAeMHid W T.I. J[oiDKeH Y4YuThIBaThCA W TOT (akT, 4TO Ha
€BPOIEMCKOM KOHTHMHEHTE, MPU €ro OTHOCHUTEIbHO HEOOJBIIOM pa3Mepe, Bceria
OJTHOBPEMEHHO TMPOKUBAJIO OOJIBIIIOE KOJIMYECTBO HAIMK, YTO HEMPEMEHHO

IIPpUBOAMUIIO K BOCHHBIM CTOJKHOBCHHSAM, B PE3YJIbTATC KOTOPLIX rorubana

' Giddens Anthony. Sociology. Polity Press, 2009. C. 311.
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3HAQUMUTENIbHAS YacTh HAceJeHUs (B OCHOBHOM — MYKYHMH). OTO 3aCTaBIIsIIO
rocyJIapCcTBa K MPUHIATHIO MEP MO YIyYIICHUE JeMOTpapuIeCKOl CUTyalluu, B TOM
YUCJI€ IyTEM COOTBETCTBYIOIIETO TIPABOBOTO  PETYIUPOBAHUS  OpadHBIX
OTHOILICHUH.

Tak, HampuMep, B pUMCKOM YaCTHOM ITpaBe, KOTOPOE B KOHIIE KOHIIOB OBLIO
MOJIO)KEHO B OCHOBY YacTHOTO IIpaBa CTPaH KOHTUHEHTAJIbHOW CHCTEMBI,
obOecricueHUEe BBITIOJIHEHUSI PENPOIYKTUBHON (DYHKIIMH CTaBUJIOCH JIa)KE BBIIIC
HEKOTOPBIX aCMEKTOB POAUTENHCKOW BJIACTH. B 4acTHOCTH, B Cilyyae *KEHUTHOBI
ChIHAa OTEI] TEePsUl MPaBO MPoAaXu ero B padcto. [lmyTapx omuchiBaeT Ciryyau,
KOTJla MOCcJie OKOHYaHUs OJHOM W3 BOWH, BO BpeMsl KOTOPOM MOTH0JI0 0COOCHHO
MHOI'O0 PUMCKHUX TpaKJiaH, ObLJIO MPUHSATO PEUICHHWE B MPUHYIUTEIBHOM MOPSIAKE
JKEHHUTh BCEX XOJIOCTBIX MYXYHH C BIOBaMH, UTO JIOJDKHO OBLIO CITOCOOCTBOBATH
BOCCTAHOBJICHHIO YHCICHHOCTH HACCICHHUS .

MoxeT mokasaThbCsi, UYTO TaKOW MOAXO0J ObLI MPUCYI TOJIBKO aHTUYHOCTH,
MOXKAIYH €IIe CPEIHEBEKOBBIO, HO 3TO HE Tak. B XX Beke Mbl TakKe HaXOJIHUM
MPUMEpPHI, KOTJla MPOJOKEHHWE POJia CUMTAJIOCh TJAaBHOM LieNbio Opaka paau
yiaydiieHust jaemorpaduueckod cuTyanuu. SpkuM NpuMepoM 3ech Oyner
I'epmanusa xonma 30-x - Hayana 40-X ToJ0B, KOT/Ia TOCIOJICTBOBAIA KOHIICIIINS,
YTO WCTUHHBIA CMBICT Opaka 3aKJIF0YaeTCs MCKIIOYUTEIBHO B Pa3MHOXKEHUHU U
COXpaHEHUM BUJIA U pacmz.

AHaJIN3 OTEYECTBEHHOTO 3aKOHOJATEIhCTBA O MPABOBOM pEryJIUPOBAHUU
Opaka W Hay4YHOM JIUTEpaTyphl IO OMNpPEACIICHUI0 Opaka JdaeT BO3MOXKHOCTh
BBIJICJIUTh OIPEJICJICHHbIE CBOMCTBA, MPU3HAKW, XaAPAKTEPHBIC IS TOHSATHUS
«Opak»:

Bo-niepBeIX, 3TO COI03, TO €CTh OOBEAMHEHUE ABYX 4eioBeK. OTCyTCTBUE
OJTHOTO M3 CYIIPYTOB JIeJIaeT HEBO3MOXKHBIM CYIIECTBOBAaHUS Opaka, CO CMEPTHIO

OJIHOTO W3 CYINPYroB Opak aBTOMAaTHYECKU Npekpamiaercs. OH MoxeT ObITh

! Plutarch: Lives of the noble Grecians and Romans (Complete and Unabridged). Benediction Classics
(July 1, 2015). p. 816.

Mein  Kampf. Adolf Hitler. Translated into English by James Murphy URL:
http://www.greatwar.nl/books/meinkampf/meinkampf.pdf
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pacTOpruyT HpU >KU3HU OOOMX CYMPYrOB B YCTAHOBJIIEHHOM 3aKOHOM MOPSJIKE.
Opnako TakoM CeMEWHBIH COI03 HE SABISETCS CYOBEKTOM  CEMEMHBIX
IPaBOOTHOIIEHUI, KOTOPBIMU BBICTYHAIOT KEHA U MYX.

Bo-BTOpBIX, OpaKk SIBISETCA COIO30M >KEHIIMHBI U MY>KUYUHBI, TO €CTh B HEM
OeccropHO OOBEAMHSIOTCS JIBA YEJIOBEKA MTPOTUBOIOIOKHOTO oa. [IpuBeneHHas
XapaKTepUCTHKa Opaka BOCIHPOU3BOAUT TpeOoBaHUE 00 00sA3aTENbHOCTH
MOHOT'aMHUU 3TOT0 COK3a: OJUH YEJIOBEK MOYKET OJJTHOBPEMEHHO HAXOIUTHCS JIUIIb
B OJHOM 3apErUCTPHUPOBAHHOM Opake (C JIMLOM MPOTHUBOIIOJIOXKHOIO II0JA), a
MOBTOPHBIN OpaK 3aKII0YAETCs TOIBKO MOCIE TPEeKpalleHne IpeIbIayero, nHaye
OH HEJICHCTBUTEIICH.

B-Tpetbux, Opak — 3T0 COI03 CEMEUHBIN: OH 3aKJIFOYAETCS C LIEJIbI0 CO3/IaHUS
CEMbH, JJISi COBMECTHOIO IPOKHWBAHHUS, OOIIEHUS >KEHbl M MYyXa, B3aUMHOMN
MOpPAJIBHOM M MaTepUaJIbHOM TMOIIEPKKU. bpak sBISIETCS OCHOBaHUEM
BO3HMKHOBEHHUSI CE€MbU, CEMEHHBIX MpaBooTHomeHU. ConaepkaHueM OpayHbIX
OTHOUIEHUI SBISAETCS MOAJNEPKAHUE CEMENHOTO COK3a B TEUEHUE BCEro Mepruoa
cymecTtBoBanus Opaka. Ecnu y nuu, BcTynaromuMm B Opak, OTCYTCTBYET LENb
CO3JaHMs CEMbH, TO TAKOW OpaK MOKET OBbITh MPU3HAH (PUKTUBHBIM.

B-ueTBepThiX, Opak — 3TO COI0O3 OECCpOYHBIN, BEAb B MOMEHT €ro
3aKJIIOYEHUS] OH HE OrPAHMYMBAETCS CPOKOM, W €CiIu Opak He pacropraercs
CYIpyramu 3a BpeMsl >KM3HH, TO MPEKPAIlaeTCcsi CO CMEPThIO XOTS Obl OJHOTO U3
Hux. lloatomy B nuTepaType Opak XapaKTepH3yeTcsl KaK IMOXHU3HEHHbIA JMOO
3aKJIIOYEHHBIA Ha HEONPEIETICHHBIN CPOK.

B-naTeix, 3TO0 €003 M0OPOBOJIBHBIA M CBOOOJHBIN: OH 3aKIIOYacTCs Ha
OCHOBE JTIOOPOBOJIBHOI'O COTJIACHS S>KEHUIMHBI U MYXYHHBI U MOXET OBbITh
IOpEeKpalieH B YCTAaHOBJICHHOM TMOPSAIKE IO KEJIaHWI0 OOOMX WM OJHOTIO M3
CYIIPYTOB.

B-mecthix, Opak SBISIETCS COIO30M PAaBHOIPABHBIM: K€HA U MYXK HMEIOT
paBHBbIE MpaBa U OOS3aHHOCTH B CEMEWMHBIX OTHOILIEHUSX, Opake U cembe. Bce
BAKHEMIIIME BOIPOCHI )KU3HU CEMBH JIOJKHBI PEIIATHCS CYNIPYTaMu COBMECTHO, Ha

OCHOBC PaBCHCTBA.
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B-ceapmbix, Opak TpeOyeT o00s3aTenbHONW TOCYJAapCTBEHHON PETrUCTpaluu
opranoMm 3AI'C c¢ coOmrojieHHeM YCIOBUH M B MOPSAKE, MPEIyCMOTPEHHBIX
3aKkOoHOM. Penuruosneiii  oOpsn Opaka He ABJISIETCS OCHOBaHUEM IS
BO3HMKHOBEHUS y KCHIIWHBI M MYXYHHBI TIPaB U 003aHHOCTEH CYIIPYTOB.

B-BocbMbIX, Opak 00yclIOBIMBAaET MPUOOPETEHHE JUIIAMU OIPEACIIEHHOTO
CEMEHHO-IIPaBOBOIO0  CTaTyca  CymnpyroB.  bpak  mopoxaaer  JUYHbBIE
HEMMYIIIECTBEHHBIE U UMYIIECTBEHHBIE MTpaBa U 00S3aHHOCTH CYNPYTOB: MPaBo Ha
MaTEepUHCTBO; MPABO HA OTILIOBCTBO; MPABO KEHBI U MY’Ka HAa yBaKEHUE K CBOEHU
WHIUBUIYAIBHOCTH; MPaBO CYNPYroB Ha (PU3MYECKOE M JIyXOBHOE pPa3BUTHE;
IPaBo >KEHbI U MYy>Ka Ha U3MEHEeHUE (paMIINK; TIPaBO CYNPYTOB Ha paclpe/eicHue
00s13aHHOCTE M COBMECTHOE PELIEHUE BOIPOCOB KU3HHU CEMbU; OOSA3aHHOCTb
CYNPYTOB OECITOKOUTHCS O CEMbE; TIPABO >KEHBI U MY>Ka Ha JIMYHYIO CBOOOIY U T.1I.,
a TaKkKe WMYIIECTBEHHbIE IIpaBa CYNPYroB: IMPaBO JMYHOM pa3lielbHON
COOCTBEHHOCTH KEHbl M MYKa; MpaBO OOIIEed COBMECTHOM COOCTBEHHOCTH
cynpyroB. Ocob6oe BHumanne B CK P® yneneHo mpaBoBOMYy yperyiaupOBaHHUIO
MpaB U 0053aHHOCTEN CYNPYTOB IO COACPKAHUIO.

3aTO0 MpPOXKMBAHUSL OJHOM CEMbEHl >KEHIIMHBI M MY)XUMHBI Oe3 Opaka He
SBJIIETCSI OCHOBAHUEM JIJIs BOSHUKHOBEHHUS Y HUX TIPaB U 00s13aHHOCTEH CYNpYTOB.
B nocneanem ciydae peub uzeT 0 (aKTHUEeCKUX OpayHbIX OTHOLIEHUsAX. B ObITy, a
MOpON M B HAay4YHOU JIMTEpAType, TAaKU€ OTHOIIEHUS HA3BIBAIOT «(HAKTUUECKUM
Opakom», WIH «TpaxAaHCKUM Opakom». OJHaKo NTpHUBEACHBbI Ha3BaHUS HE
OTPAXKAIOT CYTh OTOTO SBJCHUS, BEAb HCTOPUYECKH TPakJIaHCKUM Opakom
cuntaincs Opak, 3aperucTpupoBaHHbli B opraHax 3AI'C, B otTiuuue OT
IIEPKOBHOTO, KOTOPBIN 3aKiItovayicsl yepe3 oOpsia BeHYaHus. OOMaHYUBBIM TaKKe
OyneT HamWuMe B OTUX TEPMHHBI CJOBa «Opak», BeIAb TAaKOB JHIIb COO3,
3aperucTPUPOBAHHBINA rocyn1apcTBeHHBIM opranoM 3AIC.

Pe3tomupysi, HEOOXOAMMO OTMETHUTh, YTO:

1) Tlonstue Opaka, ero MPU3HAKOB W TPABOBOM MPHUPOJBI MEHSIOCH C
UCTOPUYECKUM DPa3BUTHUEM YEJIOBEUECTBA, 3aBUCEJIO0 M 3aBUCUT OT MHOTHX

q)aKTOPOB, COIHMAJIBbHO-3KOHOMHNYECCKOI'O YCTpOfICTBa rocyaapCTtBa, pCIMruO3HbIX
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BEPOUCIIOBEIAHNI, COMATBHO-HPABCTBEHHBIX B3IJISJ0B HA LIEJIb CO3JAaHUS CEMbU
U €€ 3HaueHue JJI1 ToCylapcTBa M OOIIECTBA, a TAKXKE POJIM >KCHIIUHBI B 3THX
SBJICHUSIX.

Bce 310 cTano mpuYMHOM HEBO3MOKHOCTH ONPENEIICHHS] YHUBEPCAIBHOIO
IPABOBOrO MOHATHUS Opaka, a TakKe BO3HHUKHOBEHHE pa3IUYHbBIX KOHLIEMIUN
OTHOCHTENFHO TMpPaBOBOM MPUPOJBI Opaka: Opak-A0roBop, Opak-TaWHCTBO U
JIOTOBOP, OpaK-MHCTUTYT 0COOOr0 pojia, Opak-cTaTyc, Opak-apTHEPCTBO.

OO0si3aTeNIbHBIME TIPU3HAKaMU Opaka B COOTBETCTBHH ¢ mojoxeHusiMu CK
PO, sapustorea: 1) Opak ABiIsSIETCS COIO30M ABYX JIMIL TPOTHUBOIIOJIOXKHOTO TM0Ja; 2)
ATO COI03 MOHOTaMHBIN; 3) 3TO COIO3 0ecCpOUHBIN, TOOPOBOJILHBINA, CBOOOIHBIMH,
pPaBHONPABHBIN; 4) 3TOT COI3 CYIIECTBYET IOPUANYECKHU JUIIb MPU YCIOBHH €0
rOCYAapCTBEHHONW PETUCTPAlMy B OPraHaxX PETrUCTpaluy aKTOB TIPakIaHCKOIO
COCTOSIHMSI, CJI€ICTBHEM YEro SIBJISIETCS MPUOOPETEHHE KEHOM U MY)KEM CEMEWHO
IpaBOBOrO CTaTyca CynpyroB. B COBOKYNMHOCTH yKa3aHHbIE MpU3HAKU
COOTBETCTBYIOT Hay4YHOU KOHLIETILUHU «OpaK - 3TO CTaTycy.

YuuThiBas BBINIECKAa3aHHOE, MOXHO JaTh CJEAYIOLIEE ONpe/eleHue
NoHATUSL Opaka: Opak dBisieTcss CBOOOAHBIM, MOHOTaMHBIM, PaBHOIPABHBIM
COIO30M MY)KYMHBl W OJKEHUIMHBI, HAIIPABJICHHBII Ha CO3JAHUE CEMBH,
3aKJII0YaeMblid ¢ COOMIOEHUEM MOPSAIKA U YCIOBHUH, MPEAYCMOTPEHHBIX 3aKOHOM,
NOPOXKAAOIINN CYNPYKECKUE JIMYHbIE HEUMYIIECTBEHHBIE W HMMYIIECTBEHHbIE

npaBa U 00S3aHHOCTH.
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I'JTABA 2. YCJIOBUSA 1 TOPAJTOK 3AKJIIOYEHUSA BPAKA

2.1. YcjoBus 3akji0ueHue opaka

Bbpak Bcerga Mor ObITh 3aKJIIOYEH TOJBKO MPU COOIOIEHUN ONPEEICHHBIX
ycioBuid. M.B. BoponnoBa mnumer: «3HaueHwe Opaka HE OIpaHUYMBaETCA
OTHOUIEHUSAMU MEXKIy cynpyraMu. OH UMEEeT BaJKHOE 3HAUYCHNE KaK OCHOBA CEMbHU
— TOH OOIIECTBEHHON SAYEHKH, B KOTOPOH POXKIAIOTCS M BOCHHUTBIBAKOTCS JIE€TU
Y KOTOpas MrpaeT TakKe OOJIBIIYI0 POJIb B JKU3HU BCEX OCTAIBHBIX €€ YJICHOB.
OTuUM OOBSICHSETCS 3alHTEPECOBAHHOCTh OOIIECTBA B TOM, YTOOBI Opaku
3aKJII0YAINCh B YCJIOBUSX, OJAronpusTHBIX ISl 3J0POBbS U BOCIUTAaHUSA JETEH,
37I0POBbSI CAMUX CYIPYTOB» .

Wrak, 3axiroueHre OpadyHOrO  C€OKO3a  JIOJDKHO — COOTBETCTBOBATh
ONpEJECICHHBIM TPEOOBAHMSM, HApPYIIEHHUE KOTOPBIX HPEMHSITCTBYET  €ro
perucTpanuu. Ty yCIOBUS U MPENATCTBUS 3aKkperieHbl B cTathsix 10-15 CK PO.

VYcnoBust  3akiroueHusi Opaka ONpeAessItOTCS Kak — OOIIMe MPUHIUIIBI
peanu3anMy TMpaBa Ha Opak, SBISIOMIMECS CBOEOOpa3sHBIMU 3aKOHaMH Opaka,
COOJIIOIEHNS KOTOPBIX HEOOXOIAMMBI JJIsi €ro ACUCTBUTEIBHOCTH, T.€. 3TO TAaKHUE
0OCTOSITEBCTBA, 03 HAMMYHMS KOTOPHIX OpaK He OyAeT MMeTh MPABOBYIO CHITY .
Cpenu HHX BBIIEISAIOTCS OOCTOSTENBCTBA, HCKIIOYAIOMIUE Opak, KOTOpbIe
BBICTYMAIOT MPENATCTBUSAMHU ISl MYKUYMHBl M SKCHIIUHBI, CTPEMSIIMMUCS
3aperucTpUpOBaTh CEMEWHBIA COI03 B OpraHe rocyJapCTBEHHOW perucrpanuu
aKTOB CEMEHMHOIO TOJIOKEHMs. [lelcTByromas peryiaMeHTaluus — yCIOBUM
3aKII0YeHusl Opaka ompenensieTcss UX 3HaueHueM Juisi pOopMUpOBaHUSI CEMEHHBIX

OTHOMGHHﬁ, MMO9TOMY HCCICAOBAHHUC CYHIHOCTH JTUX 00CTOSTEIIHCTB 6YI[GT

! Boponmnosa M.B. Hctopust cembu u Opaka B Poccuu (c JlpeBnert Pycnm mo mammx mmei): ydeOHOE
nocoowue. Taranpor: PI'CVY, 2011. C. 54.

? ApamoBa A.A., Homnecusix C.H. Vcnous 3akmoueHus 6paka Mo ceMeilHOMy 3aKOHOIATENLCTBY
poccuiickoit ®@enepamum. B cOopruke: MONOASKHBIH BECTHHUK pPa3BUTHA Hayku. Marepuanbl 69-if
HAy4YHOU CTyIeHYEeCKOH KoH(pepeHIHH. BOpoHEeKCKUH roCyIapCTBEHHBIN arpapHblii YHUBEPCUTET/ Pe/l.
kon. B.H. ITnakcun, H.A. Tanka, B.H. O6pa3smos. 2018. C. 142.
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CIIOCOOCTBOBATh OJTHO3HAYHOMY IMOHWMAHHUIO M TMPUMEHEHHUIO COOTBETCTBYIOIIUX
MPaBOBBIX HOPM.

B cooTBeTcTBUU € MEXIyHapOJHO-NIPABOBHIMM aKTaMU B 0O0JacTH MpaB
yenoBeka U Koncrturynueinr PO olmienpu3HaHHBIM ABISETCS MPABO MYXYHUHBI U
KEHIIMHBI BCTyNaTth B Opak ©0e3 OrpaHdyYeHUd 10 TMpU3HAKaM pachl,
HAIIMOHAJIBHOCTH, $I3bIKA, MPOUCXOXKJICHUSI, UMYIIECTBEHHOTO U JOJKHOCTHOTO
MOJIOKEHUS, MECTa JKUTEJIbCTBA, OTHOILIEHUS K PEIUTruH, yOEKIIEHUH, a TaKkKe
JIPYTUX OOCTOSTENBCTB, KOTOpOE oOecrmeunBaeTcs OO0s3aHHOCTBIO TOCYJapCTBa
rapaHTUpPOBaTh €ro OCYIIECTBICHUS KaXKJIOMYy, HaxXOJSIIEMYyCsl TOJ €ro
FOPUCIUKIUECH.

Takasi pernaMeHTanusi mpaBa Ha Opak pacKpbIBAa€T CEMEHHBIE OTHOIICHUS,
BO3HMKAIOIIIME HA OCHOBAHUHU Opaka, KaKk CTaOWJIbHBIA COIO3 JIFOJIEH, BBIPA3UBIIINX
CBOOOJIHBIE HAMEpPEHMsI HMMETh B3aMMHBIE TMpaBa U OOS3aHHOCTH C IIEJIBIO
MpOAOJKATh CBOM pOJ HAa OCHOBE, ONPEACICHHOW aKTaMH CEMEHHOIO
3aKOHOJIaTeNbCcTBa, B 4acTHocTH mnonoxkeHusasmu CK P®. Coaepxanuem
CyOBEKTHBHOTO IpaBa Ha Opak €CTh Mepa JI03BOJICHHOTO TOBeIEHHsS B cdepe
BbIOOpa 00pa3a >KM3HM JIMIAMH, HMEIOIIMMU HaMEPEHHE OCHOBAaHUS U
CYIIIECTBOBAHMSI CEMEWHOIO COI03a MYXKYHMHBI M >KEHIMUHBI. OOecreduTesbHast
pOJIb TOCYJapCTBa 3aKJIIOYAeTCS B pErucTpanudu Opaka, KoTopas sIBISETCS
dbuKcanue co3aaHusl TAKOTO COr3a JJisg 00ecTriedeHUsT CTaOUIIbHOCTH OTHOIIICHUI
MEXy JIMI[aMH Pa3HOTrO ToJia, OXPaHbl MPaB U UHTEPECOB CYINPYTOB, UX JETEH, a
TaK)Ke FOCYIaPCTBEHHbIX U OOIECTBEHHbIX HHTEPECOB .

[IpaBo Ha Opak MMEET CHUCTEMOOOpPA3YIOIINI XapaKTep, MOCKOJIbKY C €ro
peanuzaiuen oopa3zyeTcs CeMEHHBIH CO03, KOTOPBIM SBISIETCS OCHOBAHUEM IS
BO3HMKHOBEHHS TMPABOOTHOIICHUN pPA3IMYHON HAIMPABICHHOCTH U CYOBEKTHOTO
coCTaBa — IO NOBOAY MATEpPUHCTBA U OTIIOBCTBA, IPOMCXOXKIEHUS JETEH,
COJIepKaHMs JICTEeH, poaUTEseH, APyroro Cynpyra, JUIICHUS POIUTEIbCKUX MPaB,

YCBIHOBJICHUW A, OCYIICCTBJICHHUC IIpaBa COOCTBEHHOCTH U T.II.

! Tonenosa A.O. ITonsiTie Gpaxa, YCIOBHS U MOPSIIOK ero 3akimroueHns / NHTepaktuBHas Hayka. 2018.
Ne 8 (30). C. 54.
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Jlnst 3akmrodeHust Opaka HEOOXOAMMO HAJIWMYUE COCTaBa FOPUIAMYECKUX
(bakToB, MO3BOJSET JIMIYY pPEaM30BaTh MNPEIOCTaBICHHOE IPaBO Ha CO3/IaHHE
cemeiiHoro coro3a. Ompenenennble B CK PO ycnmoBusa 3akimoueHus Opaka
SBISAIOTCA HEOOXOMUMBIMM U JOCTATOYHBIMU OOCTOSITENIBCTBAMH, HAITUYHE
KOTOPBIX CBUJETEIBCTBYET O BO3MOKHOCTH OCYILECTBIICHHUS MpaBa Ha Opak, OHU
MIPEACTABIISIOT COOOW CHUCTEMY IOPUIAMYECKUX (DAKTOB, C KOTOPBIMH CBSI3BIBACTCS
BO3HMKHOBEHHUE MIPABOOTHOIICHHUM B chepe CeMEMHOM KU3HH.

K stomy coctaBy OTHOCSTCS: COOBITHS — JOCTHXKEHHE OpadyHOro BO3pacTa,
JICHCTBHS — BOJIEBOE TIOBEICHUE JIUI], HAPABICHHBIX Ha BBIPAKCHHE COOCTBEHHOM
BOJIM Ha 00pa30BaHUE CEMEMHOI0 COI03a, U COCTOSTHUS — OTCYTCTBUE Y KaXI0T0O U3
OyAyIIMX CyHpyroB 3aperUCTPUPOBAHHOTO Opaka M CEMEMHBIX OTHOIIEHUI MEXTY
HUMH. OHM MMEIOT IOPUANYECKOE 3HAYEHHE TOJIBKO B COBOKYIHOCTH, KOTOPYIO
OIPEENSIOT KaK (akTHyecKuii coctan’,

[Tpu paccmoTpeHnn CyOBEKTHOTO COCTaBa MPAaBOOTHOIICHUH IO peain3aluu
npaBa Ha Opak ciexyeT UCXOAUTh U3 TOTO, YTO OpaKoM SIBJISIETCS] CEMENHBIN CO03
KEHIIUHBI W MY>KUMHBI, 3apETHCTPUPOBAHHBIN B OMpPENEICHHOM TOCYIapCTBOM
NOpsAAKe, TMOATOMY (PaKT NPUHAATIEKHOCTH JHUI[ K pa3HOMY TIONy TakKkKe
1eJ1ec000pa3HO OTHOCUTH K KPYTY YCIIOBUI 3aKII0YeHHs Opaka.

B HayuyHOIl nuTepaType yCIOBHS 3aKIIOUYEHHs Opaka pas3fensioT Ha
MOJIOKUTENbHBIE M OTpULIATEIbHbIC, TOHHMMAs MOJ MEPBBIMU OOCTOSITENHCTBA,
CYIIECTBOBaHHE KOTOPBIX HEOOXOIMMO I 3aKJIIOUeHUsI Opaka, a 1moji BTOPHIMU —
O0OCTOATENBCTBA, OTCYTCTBHE KOTOPBIX JEJIa€T BO3MOXHBIM €T0 3aKIIIOUEHHUE
PaccMoTpum kaxxioe u3 yciaoBUil.

1) HoOpoBoabHOCTE Opaka.

[TposiBnenue BonM, cBOOOIBI NpPU BCTYIUICHMM B Opak B OINpeAENeHUsX
NOHATHUA Opaka B HAYYHOW JIUTEpAaType OINpEAeNsieTCs] yepe3 TaKue CJIOBa, Kak

«CBOOOJIHBINY», «IOOPOBOBHBINY, «paBHOMpPaBHBIN». I[Ipu 3TOM B HEKOTOPHIX

! Haymon S1.B. YcioBus u mopsaok 3akiTtoueHUsT Opaka B pOCCHIICKOM CEMEHHOM IIpaBe: JHC. ... KaH.
topun. Hayk: 12.00.03. / 51.B. Haymos. Mocksa, 2017. C. 46.
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ONpENENEHUSIX 3TH TNPU3HAKK PACCMATPUBAIOT KaK JBE pPAa3IMYHBIE CTOPOHBI
(ycioBHS) OJTHOTO KayecTBa, B APYIUX — KaK TOXKICCTBEHHBIE.

Wrak, cornacue JIuil, CTPEMSIIUXCSl K OpauHbIM OTHOILIECHUSIM, JOJIKHO OBITh
B3aMMHBIM U TOOPOBOJIFHBIM — BHEIITHEE BHIPAKEHUE BHYTPEHHETO PEIICHUS JIUIIA
OTHOCUTEIBHO OYIyIIero CeMEWHOIro CO3a YIOCTOBEPSETCS HE3aBUCUMBIM
BBIpQXECHHUEM COOCTBEHHOW BOJM JIMYHO KaXAbIM U3 OyAYIIMX CYHpYyToOB.
JLM. [TuenuHneBa xapakTepu3yeT TaKoe corjiacue JuI[ Ha Opak Kak
«COTJIACOBAHHOE BCTPEYHOE BOJICU3BSABICHHE OYyIyIIEro Cymnpyra, HalpaBJICHHOE
Ha BOSHUKHOBEHHE OPAvIHOTO IPABOOTHOIICHUS» , UTO BIIOIHE CIPABE/IHBO, BE/Ib
JUIA TOATBEPXKIAIOT CBOIO TOTOBHOCTb M CTPEMJICHHE CTaTh YYaCTHUKAMHU
MIPABOBBIX CBSI3EH, COMIEpPKaHNEM KOTOPBIX OyIyT B3aMMHBIC MpaBa U 0053aHHOCTH
UMYIIECTBEHHOTO MW JIMYHOTO HEHMYIIECTBEHHOIO XapakTepa a Takke
aHAJIOTUYHBIE BO3MOYKHOCTH OTHOCHUTEJIBHO JPYTUX YJIEHOB ceMbU. DaKToM,
MOATBEPKIAAIOIIMM  JI0OpPOBOJIBHOCTh ~ COTJIacHsi, KOTOPOE BBIpaXKE€HO 0e3
($U3MYECKOTO WM NMCUXUYECKOTO HACWIINA, €CTh OOIee COBMECTHOE 3asiBICHUE O
perucrpauuu Opaka, KOTOpOE MOJaeTcs JIUMYHO WM uepe3 EnuHblil moptan
rOCyAapCTBEHHBIX U MYHUIIMNAIBHBIX YCIyT (pyHKumii). [Ipu s3Tom 00s3aTenbHbIM
dbopMalibHBIM ~ aTpUOYTOM  3asiBIICHWE €CTh MOATBEPXKIEHUE «B3aUMHOTO
0GPOBOIIBHOTO COTIACHS HA 3aKITIOYCHHE GpaKay”’.

JloOpoBosibHOE  corjacue JOJKHO OBbITh  OE3yCIIOBHBIM, Belb IPHU
BBICKA3bIBAHUU OJIHUM M3 OYAYIINX CYIPYrOB OTMEHSIONIETO UIN OTJIarareIbHOro
00CTOATENHCTBA, COTJIACHE MPEBpAIIACTCA B YCIOBUE, YTO SBJSIETCS OCHOBaHHEM
JUTSL pe3YyJIbTAaTUBHOTO CJIEICTBUS, OT HACTYIJICHUS WM HEHACTYIUICHUS KOTOPOTO
Oyzaer 3aBHCETh AalbHEHIIee pa3BUTHE OTHOIICHUH Mexay aunamu. Cam mo cede
dbakT J00pOBOJIBLHOIO COrjacHMs HE HCKIIOYaeT CBOOOJHOTO HM3MCHCHUS
HaMepeHUs, BeJb BCTYIMAIONINE B Opak HE O0S3YIOTCS 0053aTeNbHO peaan30BaTh

HaMEpPEHHUE CO3/IaHUIO0 CEMbBH, TOATOMY MOTYT U3MEHUTH PEIICHUE B JII000E BpeMs

! Cemeiinoe mpago / JI. M. ITuenunnesa u ap. M.: FOpaiir, 2019. C. 64.

IIpukaz Muntocta Poccum ot 01.10.2018 Ne 201 «OO6 yrBepkaeHUM QOpPM 3asABICHUNA O
TOCYJApPCTBEHHOW PErHCTPAIMH aKTOB TPAKIAHCKOTO COCTOSTHUS U [IpaBw 3amonHeHus GopM 3asiBICHAN
0 TOCYJapCTBEHHON PETUCTPAIUU aKTOB I'PAXKIAHCKOTO cocTosHUs» // OdUIMaIbHbI UHTEPHET-TOPTAI
npaBoBoi nHpopmanuu http://www.pravo.gov.ru, 03.10.2018
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0 MOMEHTa perucTpanuu Opaka, HECMOTpS Ha YXE BBIPaXEHHOE COTJacHe.
be3ycnoBHO, BpeMEHHBIN MpU3HAK COTJIACHS BBICTYNAET OOBEKTUBHBIM (PAKTOPOM
¢ukcaluu COBMAACHUA BOJM JBYX YEIOBEK, MOCKOJIBKY OJHOBPEMEHHOCTD
O3HA4aeT pa3syMHOE COIVIACOBAHUE TMPEIJIOKEHUS M OTBETA OTHOCHUTEIIBHO
BO3HMKHOBEHHUSI OYAYIIEro CEeMEHOro coro3a, TO €CThb MMEET MECTO B TEUEHHUE
OIIPE/IEIEHHOTO [epHO/A .

[IpuHyXneHue S>KeHIIMHBI M MY)XYMHbl K Opaky He pomyckaercs. C
IOPUIMYECKON TOYKM 3pEHUsl CJIEJCTBUEM 3aKiIIoueHus Opaka 6e3 cBOOOJHOrO
corjacusl >KeHILUHBI WJIA MY>KUYHUHBI SIBJISIETCS MPU3HAHUE €r0 HEJAEHCTBUTEIbHBIM
110 PELICHHIO Cy/Ia°.

Yro kacaeTcs MOpPaJIbHOM TOYKM 3PEHUSA, TO H3BECTHO, YTO KayeCTBO
OpavyHOro COI03a, MOJTHOLUEHHOCTh CO3/1aBa€MOI MOCIIE €r0 PEerucTpalii CEMbH BO
MHOTOM OIpeZeisieT B3aUMHOE JKEJIaHHME 3aKIoYuTh Opak. JltoOoe Hacuiue,
napajn3yeT BOJIO TOTO, KTO HE JKEJIaeT 3aKI04YaTh OpakK, MPOTUBOPEUUT CYIIHOCTH
Opaka, IBJISIETCSI aMOPAJIbHBIM U HE COOTBETCTBYET CEMEMHOMY 3aKOHOATENbCTRY.
3akiroueHue Opaka — 3TO BOJIEBOM M JOOPOBOJIbHBIN akT. [loaToMy nuia, KoTopbie
JKEHATCS, JOJUKHBI TOJIHOCTBIO OCO3HABAaTh 3HAYEHHE OTOTO aKTa M €ro
opyanyeckue  mnocienctBus.  KoHe4yHO, TMCHUXMYECKH  OOJBHOW  YeNOBEK,
INPU3HAHHBIA CY/JOM HEJEECNOCOOHbIM, HE MOXET NpPaBUIbHO OCO3HABaTh
3HAUYEHHE TAKOT0 aKTa Kak Opak W PyKOBOJUTH CBOMMHU JAeucTBusiMu. Hapymienue
MICUXUYECKOU AESTENbHOCTH YEJIOBEKA UCKIII0YAET CBOOOAY B PEIICHHH BONPOCA O
Opake. Ha »ToM OCHOBaHMM 3aKOH U HE JOMYCKAaeT 3aKJIIOUYEHUsI Opaka C TaKuM
murioMm (ct. 14), a O6paka ¢ TakuM JHUIIOM OyAeT MPU3HAH HEICHCTBUTEILHBIM B
0€3yCIIOBHOM TIOPSIIKE.

K mpumepy, cyn no ucky npokypop Kanmuaunckoro paiiona r.HoBocubupcka
B unrepecax Typaesoit JI.®., Typaesa J[.W. obpatuics B cyn k [lomogoit SA.K. o

npusHan Opak wMexnay IlomoBoit u TypaeBbim B.Jl.. HeneWCTBUTEIbHBIM,

' Haymos $1.B. VcioBus ¥ TOpSIOK 3aK/IIOUEHHs OpaKka B POCCHIICKOM CEMEHHOM IIpaBe: JUC. ... KaH.
topug. Hayk: 12.00.03. / 51.B. Haymos. Mocksa, 2017. C. 68.

? Tlocranosienne Ilienyma Bepxosroro Cyma P or 05.11.1998 Ne 15) «O IpHMEHEHHH CyaMu
3aKOHOATEIBCTBA MPU PACCMOTPEHUHM JIEJI O pacTop:keHuH Opakay // bromierens Bepxosuoro Cyna P®.
Ne 1. 1999.
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ycTaHoBuB, 4To TypaeB B./[. B mepmoa BpeMeHH, OTHOCSIIMUCS K 3aKIIOUYCHUIO
opaka ¢ ITonoso# A.K. (12 aBrycra 2015 roga) B otaene 3AI'C Kanununckoro
paitona r.HoBocubupcka ynpasnenus no aenam 3AI'C HoBocuOupckoit o6mactu
CTpajal  ICHUXWUYECKUM  pPacCTPOMCTBOM —  OPraHUYEeCKOW  JEMEHIUEH
(cmaboymueM) B CBS3U C MMEIOLIMMCS 3a0o0JjieBaHUEM, 00 3TOM CBHJICTEIHCTBYET
aHaMHECTHYECKHE CBeAcHus o0 Hamnuun y TypaeBa B.J[. pspa comarndeckux
3a00JIeBaHUM; K IOPUAUYECKH 3HAUYMMOMY mepuonay Bpemenu (12 asrycra 2015
roja) mncuxmyeckoe cocrosHue TypaeBa B.J[. omnpenemnsuiock TpyObIMU
MHTEJUIEKTYaJIbHO-MHECTUYECKUMU paccTporcTBaAMHU C aMHECTUYECKON
JI€30pUEHTUPOBKOM, MICUXNUYECKONH 0€CIIOMOUTHOCTBIO U JIMIIAJIO €r0 CIIOCOOHOCTH
MOHMMATh 3HAYCHUE CBOUX JIEUCTBUN U PYKOBOJAUTH UMH.

C yuyeToM H3JIOKEHHOIO, CyJ MpuUlIIe] K BBIBOAY O TOM, 4YTO Opak,
3akmroueHHbI Mexay TypaeBbiM B.JI. u [Tonosoii S.K. 12.08.2009 rona, siBisieTcs
HEIeCTBHTEIIBHBIM .

Ho He kaxnaplii MOOpPOBOJIBHBIA COIO3 MYKYMHBI MU KEHIIMHBI MOXKHO
Ha3BaTh OpaKOM, a JIMIIb TOT, KOTOPbIA UMEET TOCYAAPCTBEHHYIO PErUCTPALUIO B
opranax 3AI Ca.

JUis  OOBEKTUBHOCTU  CIEAyeT OTMETUTb, 4YTO JOOpPOBOJBHOCTH H
paBHOINpABUE  SIBJISIIOTCS  JUISIIIIUMUCSA ~ KaTerOpUsiMA  MPABOOTHOIICHUH,
KacalollluXcsi HE TOJbKO MOMEHTa 3aKiroueHus Opaka. J[OBOJIbBHO yacTo mocie
peructpanuu Opaka COOCTBEHHOE TIpeObIBaHME B Opake MOXKET OBbITh U
HEJ00POBOJIbHBIM, U HEPABHOIIPABHBIM.

BtopeiM u TpeTbMM yCIOBHEM IS 3aKIIOYEHUs Opaka SBISICTCS
JOCTHKEHHE JIMIIaMUd OpayHOro BO3pacTa U MOJYyYEHHE B YCTAHOBJIEHHOM 3aKOHOM
MOPSIJIKE TpaBa Ha Opak B ciIy4yae HE JOCTHKEHUS JTUIIOM OpavHOTO BO3pacTa.

bpaunwiii Bo3pacT HEOOXOIMMO paccMaTpuBaTh C TOYKH — 3PEHUS
opuauueckoro ¢akra — coObITHS, ¢ KOTOpbIM 3akoH — CK P® cBsa3biBaer

HACTyIUIeHHe OpadHOM TpaBOCTIOCOOHOCTU. JloCTMKeHHe OpayHOTO BO3pacTta

! AnemmsironHoe onpenencane HoBocuGupekoro obmactHoro cyna ot 28 mapra 2018 T. mo memy Ne 33-
2327/2018 [DnexTponnslii pecypc]. Pexum gocryna: https://sudact.ru/
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ONpeNIeNAeTCs] OJUHAKOBO JUIsl JKEHIIUHBI U MYXYUHBI KaK MEPUOJ OT POXKJICHHS
JI0 MOMEHTa, kornaa juiyy ucnonnsercs 18 net (cr. 13 CK P®). C nacryninenueM
3TOr0 BO3pacTa JIULO CTAHOBUTCS MOJHOCTBIO JIEECIIOCOOHBIM B COOTBETCTBUU CO
ct. 21 'K P®, ogHako cymecTByeT MHEHHE O IIEI€COOOpPa3HOCTH BBIJCICHHS
CEMEHHON J1eecrnoCOOHOCTH, KOTOpasi OCHOBBIBA€TCSI Ha TOM, 4YTO 3TO BUJ
TPaXXTAHCKOW JI€eCIIOCOOHOCTH, KOTOPBIA peanu3yercs B cdepe CeMEeHHbIX
orHomenuit’. CIedyeT COrNAacHThCS C TEM, YTO CIOCOOHOCTh COOCTBEHHBIMHU
JEHCTBUSIMH TPUOOpETaTh TIpaBa U 00S3aHHOCTH, OCHOBAHHEM KOTOPBIX SIBIISCTCS
Opak, OCHOBaHAa Ha TPa)KIAHCKOM J€eCrHOCOOHOCTH, OJIHAKO HapsAay € 3TUM, IO
muenuto M.A. KocapeBoii, Bo3pacT OpayHOro COBEPIICHHOJETHUS JIOJDKEH ObITh
BBIIIIE, YEM BO3PACT TPa)KJAHCKOTO COBEPIICHHOJETHS, YTO OMpEACISIeTCS s
Juna npuodpereHneM MnpohecCuOHAIBLHOTO 00pa30BaHUsl U CIHOCOOHOCTH BECTH
CaMOCTOSITEIBHYIO KI3HB-. C TAKOM MO3UIMEH CIIOKHO COTTACHTHCA.
OOpaTUBIIKUCH K MEXKTYHAPOAHOMY U 3apyO€KHOMY OIBITY MOKHO YBUJIETD,
YTO 3aKOHOJATEIhHOE OMpeesieHne OpayHoro BO3pacTa B OOJBIIMHCTBE
€BPOIEMCKUX CTpaH ycTaHaBiuBaeTcs B 18 ser (B wactHocTH, ['py3us, Kazaxcran,
JlatBus, bonrapus, [lonsma, ®PI', Utanus), cHkeHue OpayHoro Bo3pacta (Win
MpEeNOoCTaBlieHUsl TpaBa Ha Opak) yCTaHABIMBAETCS, TJABHBIM 00pa3oM, Mpu
JOCTUXEHUU JuloM 16-1eT (B yactHocTH, P®, I'py3us, Kazaxcran, bonrapus), B
HEKOTOPBIX CTpaHax CHUXXEHHUE OpavyHOTO BO3pacTa BO3MOXKHO TOJIBKO B
OTHOIIICHUM >KCHIIWH, WJIM OJHOTO W3 JIWI, EJAIIUX BCTYNUTh B Opak (B
[TomnbIie TONMBKO KEHIUHE, HE IOCTUTIIEH COBEPIIICHHOJIETHS, CYJIOM MOXKET ObITh
pasperieHo BCTynuTh B Opak ¢ 16 ner, B ®PI" — ecnu 3asBuTento uCnoHUIOCH 16
JIET, a ero W30paHHUK SBISIETCS COBEPIIECHHOJETHUM), B MTaiuu — CHUXKEHUE
Opaunoro Bo3pacta He Oonee g0 17 mer. HammoHanmpHOE 3aKOHOJATEIHCTBO

Pa3HBIX CTPaH B OCHOBHOM OIpe/eIisaeT OpauHblili Bo3pacT 18-eTHel 4epToit.

! Komomuyk H.M. IIpaBoBas mHpupoia KaTeropuii «ceMeiliHas IpPaBOCIOCOGHOCTB» H «CeMeitHas
JeecrocoOHOCTh» pebeHka / AKTyabHbBIE BOIPOCH MyOarMyHOro 1 yactHoro npasa. 2013. Nel. C. 47.

2 KocapeBa M.A. B3anmHOe CBOGOJHOE COTrTACHE MY)KYMHBI M KCHIWHBI HAa 3aKIIOYCHHE Opaka Kak
o0s13aTebHOe YCI0BHE AeHCcTBUTENBHOCTH Opaka // BectHuk MockoBckoro yauepcutera. 2015, Ne 6. C.
82.
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B cootBerctBuU co cT. | KoHBeHIMM 0 mpaBax pedeHKa peOEeHKOM SIBISIETCS
Ka)KJ0€ YEeJIOBEYECKOE CYLIECTBO /10 JOCTHXeHUs 18-1eTHero Bo3pacrta, €ciau 1o
3aKOHY, IPUMEHUMOMY K JAaHHOMY PEOCHKY, OH HE JOCTUTACT COBEPILICHHOJIETHUS
panee’. Jpyrue MeXIyHApOIHBIC MPABOBBIC AKThI TAKKE MPH3HAIOT 33 JHIIOM
cTaryc «peOeHKa» 10 AOCTMKEeHHs uM 18 ner, B wactHocTH, EBponeiickas
KOHBEHIIMSI 00 OCYyIIeCTBICHUM IIpaB Jered, EBpomeiickas KOHBEHUUS O
I'paKJaHCTBE U 1P .

Mbr  cormacesl ¢ wMHeHueMm  S.B. HaymoBa, 4TOo  «3akperuieHue
MUHHUMAJIBHOTO YPOBHA OpadyHOro Bo3pacrta B 18 JeT cBsA3aHO ¢ TEM, YTO:

1) 1o mocTukeHus 3TOro Bo3pacTta OOBIYHO 3aBepluaeTcss (HOpMHUpPOBAHHE
YEJI0BEYECKOTO OPraHnu3Ma;

2) ngo 18-tm et IoHOmIA U JEBYIIKA IMOJY4YalOT TIOJIHOE CpeaHee
o0Opa3oBaHMe, a MHOT/A U CIIELUAIbHOCTh, IPO(ECCUIO0, YTO JA€T UM BO3ZMOXKHOCTh
OpraHu30BaTh 00JIee UM MEHEE CAMOCTOSATEIbHYIO )KU3Hb CEMbH;

3) NONHYK TPaXIAHCKYIO JeeCOoCOOHOCTh HMMeeT (HU3MYEecKoe JIUIIO,
nocturmee 18-tu ner (coepueHnonerus) (cr. 21 'K P®), yro o3nauaer, 4yTo
JIMLIO B TAKOM BO3PAacTe OCO3HAET 3HAYCHUE CBOUX AEHCTBUN U MOYKET PYKOBOJUTH
UMU;

4) B cootrBeTcTBUM €O CT. 54 CK P® nuiio umeeT npaBoBoil ctatyc peOeHKa
JI0 TOCTMKEHUS UM coBepuieHHOJIeTUsI. COOTBETCTBEHHO € JOCTHXKEHHEM 3TOIO
BO3pacTa MpeKpanaroTcs npaBa U 00s13aHHOCTH POJUTENEH 0 BOCIIUTAHUIO CBOUX
nereil. Takum oOpa3oM, COBEPILEHHOJETHHE JMIA MPU3HAIOTCS B3pPOCIBIMU, U
BIIOJIHE JIOTMYHO, YTO 3aKOHOJIATENb MPEIOCTABISIECT UM MPABO 3aKIH0YaTh Opak u
CO31aBATh CBOU CEMBID)’.

Hcxond U3 M3I0KEHHOrO, MO0 HalleMy MHEHMIO, ycraHoBieHue B CK PO
OpayHOro BO3pacTa OJUHAKOBOTO W JUISI MY)KUMH, U JJi >KeHIUH B 18 ner

SABJIACTCA BEPHBIM.

! KouBenmus o mpasax pebenka (omoOpena I'enepambroii AccamGneeit OOH 20.11.1989) (BeTymuna B
cuny st P® 15.09.1990) // CIIC «KoncynbrantlLimtocy.

2 Haymon S1.B. YcioBus u mopsaok 3akiTtoueHUsT Opaka B pOCCHIICKOM CEMEHHOM IIpaBe: JHC. ... KaH.
topug. Hayk: 12.00.03. / 51.B. Haymos. Mocksa, 2017. C. 82.
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3aKpereHHOe MOBBIIICHHE BO3PACTHOTO Mpejaena AJis 3aKiIoueHus Opaka
YKEHIIMHOM COTJIaCOBBIBACT COJIEpkKAHUE OOIIEH U BUIOBOM KaTerOpUH, KaKOBBIMU
ABJISIIOTCS TIOJTHAS TPaKJIaHCKas U ceMelHas JeecrnocoOHoCcTh. B cooTBeTCTBUU CO
ct. 11 u cr. 13 CK P® nuna, xenarouige 3aperucTpupoBaTh Opak, IOTHKHBI
JOCTHYb OpayHOro BO3pacTa Ha MOMEHT pErucTpanuu Opaka, TO eCTh pealn30BaTh
paBO Ha MOJAYy 3asBJICHUS O pPErucTpauuu Opaka MOTYT JHUIA, KOTOPHIM 3a
COOTBETCTBEHHO 3a MEPHUOJ] OT Mecsla 0 12 MecsieB 0 perucTpaiuu Opaka
UCTIOTHUTCS 18 J1eT, MOCKONBKY MO oO0IeMy NpaBWIy perucTpaius Opaka
MPOUCXOJUT IO HUCTEYEHHH 3TOr0 CpPOKa CO JHSA MOAAYM COOTBETCTBYIOLIETO
3asBJICHUSI.

PaccMoTpenne Bompoca W TNPUHATUE PELICHHS O BCTYIUIEHUH B Opak
JUlaMH, He aocturmuMmu 18 nerHero Bo3pacrta, 3akoH B m. 2 cT. 13 CK PO
OTHOCUT K KOMIIETEHIMM OPraHOB MECTHOI'O CaMOYIIPaBJICHUS II0 MECTy
KUTEIbCTBA JIML, W3bSBUBIIMX >KEJAaHUE BCTYNUTh B Opak. Bompoc o mpaue
paspellieHusi Ha BCTyIUIGHHE B Opak a0 JocTiwkeHus 18 ner mnoaiexur
PAacCCMOTPEHHUIO OPraHOM MECTHOIO CaMOYIpPAaBJIEHUS MO MpochOe caMux U,
KEJAIOMINX BCTYIUTh B Opak, ¥ TOJBKO MPH HATUYUN YBOKUTEIHHBIX MPUYHH (T1. 2
cT. 13 CK PO).

[lepeueHs yBaXUTEIBHBIX MPUYUH, HEOOXOAMMBIN IJI BCTYIUICHHUS B Opak
16 jneTHUM JIMLOM B 3aKOHE YETKO HE OMpeEesieH, HO TaKOBBIMHU, KaK IPaBHIIO,
ABJIAIOTCS: «OEPEMEHHOCTh; POXKIEHUE pPEOCHKa; (HAKTUUECKH CIOKUBIINECS
OpayHble OTHOIIEHHS C JMIIOM, HE JIOCTUTIIMM OpayHOro BO3pacTa;
HEOOXOMMOCTh CPOYHOIO OTHE3/1a OJIHOTO U3 BCTYMAIOMIMX B Opak; yrpo3a »KU3HU
(3abosieBaHMEe) JMIlA, OKEJNAIOMIEr0 BCTYNHTh B Opak; OTCYTCTBHE 0OOUX
poauTened, (JIMI, WX 3aMEHAIOIIMX) y BCTyMAlOIIero B Opak, HeusIeunmas
00J€3Hb OJHOTO M3 JIHI, >KEJAIOUIM 3aKIIOudTh Opak, MPHU3bIB Ha BOCHHYIO
CITy’k0y KEHUXa U JIpyrue, KOTOPhIE MOTYT OBITh MPU3HAHBI TAKOBBIMU B KaXKIOM

1
KOHKPETHOM CJIydda€ C Y4YCTOM JKU3HCHHBIX 00CTOATEIBLCTBY . BaxkHo OTMCTHTD,

! JIsicoa I'.K. JlocTinkeHre GpadHOro BO3pacTa KaK YCIOBHE 3aKiII0ucHus Opaka // FOpumudeckas HayKa:
uctopus u coppeMeHHocTh. 2017. Ne 11. C. 51.
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YTO KaXKJI0€ PEIICHUE OPraHOM MECTHOTO CaMOYIIPaBIEHUS JOIKHO OBITh IPUHSTO
C Yy4eTOM OOCTOSITENILCTB KOHKPETHOW >KM3HEHHOM curyanuu. llpu Takux
O00CTOSITENIHCTBAX ~ OpTraHbl ~ MECTHOTO  CAMOYIPABJICHHUS  PYKOBOJCTBYSCH
BBIPAOOTAHHBIMU KPUTEPUSMH [IJII OLICHUBAHUSI CTENEHU 3HAYMMOCTH JIaHHBIX
00CTOSITENLCTB U, 0€3yCIOBHO, B MHTEPECAX HECOBEPIICHHOJETHUX JUI[ MOTYT
MPUHATH PEIICHHE O BO3MOXHOCTH PETHCTPAIMU Opaka J0 JIOCTUXKEHHS BO3pacTa
18 ner.

Bbpak Mexly HECOBEPILICHHOJIETHUMH JIUIIAMH, HE JJOCTUTTIIMMU Bo3pacTa 16
JIET, MOXKET OBITh 3aKJIIOUEH TOJBKO B TeX CyObekTax P®, B KOTOpBIX MPUHAT
3aKOH, YCTAHABIWBAIOUIMN TOPSAOK M YCIOBUS, IPU HAJUYUU KOTOPBIX
BCTYILJICHUE B Opak B BUJI€ MCKITIOUEHHUSI MOXKET OBITh Pa3pEILICHO 0 JOCTHXKCHUS
ykazaHHoro Bo3pacta. A63ar 3 . 1 ct. 11 CK P® npexycmorpeHo npaBuiio, 4To
Opyl HAIMYUU OCOOBIX O0O0CTOATENHCTB (OEPEMEHHOCTH, POXKICHUS pPEOCHKA,
HEMOCPEJACTBEHHOM yIrpO3bl JKU3HU OJHOM U3 CTOPOH M JIPYTHMX OCOOBIX
00CTOATENBCTB) OpaKk MOXKET OBITh 3aKJIFOYCH B JICHb MOAA4M 3asBiacHUs. JlaHHas
HOpMa HalpaBJieHa Ha OOeCIeYeHre U pealln3alldio MpaBa Ha 3aKJIIOUCHHE Opaka
MaKCHMAJIbHO OBICTPO U ONIEPATUBHO MPHU OCOOBIX )KU3HEHHBIX 0OCTOSITEILCTBAX.

[IpuMEeHHUTENBHO K JaHHOM CHUTYal[Md 3aKOHOJATENb YKAa3aJl IPUMEPHBIN
nepeyeHb OO0CTOSATENbCTB, MPU KOTOPHIX Opak MOXET ObITh 3aKJIIOYEH B JEHb
nomaun  3asBieHus. Cpeau HUX: OEPEMEHHOCTb, pPOXIEHHE pEOCHKa,
HEIMOCPEACTBEHHAs Yrpo3a KW3HU OJHOM M3 CTOpPOH. /[aHHBIN MEpEYEeHb OTKPHIT,
TaK KakK 3aBepIlaeT ero CIOBOCOYETaHUE «M JIPYTUX OCOOBIX OOCTOSATEILCTBY. B
JUTEpAType K TAKOBBIM BIOJIHE OOOCHOBAaHHO TMpEIIaraeTcsi OTHOCUTH TaKkKe
CUTYyaIlI0, TIPU KOTOPOH «KEHUXY 3aBTpa HUJITHU B apMHIO (a y HEBECThl HET
CIIPAaBKH O GEPEMEHHOCTH)» .

Hopmy m. 2 cr. 13 CK P® MHOrue peruoHaidbHbIE 3aKOHOAATEIN
BOCIIPUHSUIM KaK CBOOOJy pelleHusi, B TMPHUHIUIIE, HE CBSI3aHHOTO C

FGOFpaCI)I/I‘-IeCKI/IMI/I, KYJbTYPOJIOTHYCCKUMU, COIINOJIOTHYCCKUMHU

! Bummsikoa A.B. Kommenrapnii k CemeiiHomy kozekcy Poccuiickoii denepamun (moctaTeifHsiif). M.:
KonTtpakt, 2017. C. 172.
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00CTOSITENNHCTBAMH, YTO HE JOIMYCTUMO, W TPUHSIIN 3aKOHBI C KOJUYECTBEHHBIM
pasHooOpasueM: Hwke 16 jer (6e3 mpenena, HampuMmep, B bamikoprocrtane), 14
net, 15 ner. Tak, B UEHTpAIBLHON €BPOINEUCKOW YaCTH, B TOM YHMCJIE B PETHOHAX
BOKpYr MockBbel — BO Bmamumupckout, Bonoroackon, Kamyxkckon, Tyibckoi,
MockoBckor U Ap. 001acTsAX, — JOMyCKaeTcs CHUXeHue 10 14 ner, Psa3aHckoi,
TBepckoii — 10 15 ner u T.1.*

Pa3perienne Ha Opak HECOBEPIIEHHOJIETHUX JIUIL B Bo3pacTe oT 16 10 18 net
MOET OBITh BBIJAHO TOJBKO OpPraHOM MECTHOI'O CaMOYIpaBiieHUs (pailOHHOM,
TOPOJICKOM aJIMUHHUCTpalUen) Mo MECTy perucrpauuu Opaka. PemeHus apyrux
OpraHoOB WJIH JIOJBKHOCTHBIX JIMI] O BCTYIUICHUU B Opak JUIlaMU, HE JOCTUTIIUMU
18 nerHero Bo3pacTa, HE 00JaAAIOT HOPUAUYECKOW CHJIOW M HE SIBJISIOTCS
OCHOBAHHEM JUIS PETHCTPALIMH GPaka HeCOBEPIICHHOICTHUX .

Crout 00paTUTh BHUMAHUU, YTO HECOBEPIICHHOJETHUE JIUIIA, KaK MPABUIIO,
HE UMEIOT HH JIOCTATOYHOTO 3apabOoTKa ISl COJAEPKAHMS CEMbH, HU ONPEIEICHHON
CHEIUATBHOCTA UK TTPOQECCUU U HAXOJATCS Ha COJIEP)KAHUH CBOMX POJUTEIEH.
Takum 00pa3oM, BO3HMKAET BOMNPOC O COTJIACOBAHWHU JIMLIAMH, HE JOCTUTLIUMU
OpadHOro BO3pacTa, 3aKII0UCHUs Opaka ¢ X pOaUTEISIMU (ONIEKYHAMHU ).

Henictytonuit CK P® He comepxut HOpMBI, KOTOpOW Obl Oblia ObI
YCTAaHOBJICHA  HEOOXOAMMOCTbh  TOJYYEHHUs  COrjacusi Ha  3aKIIOYEHHUE
HECOBEPIICHHOJICTHUMHU JIMI[aMU Opaka OT WX pOAWTENed, a Takke Gopmy
BBISIBJICHUSI 3TOTO COTJIACHS, YTO, [0 HAIIEMY MHEHUIO, SBJISIETCS ONpEIeICHHBIM
ynymeHueM. K npumepy, BO3MOXXHaA CHUTyallUs, 4YTO HECOBEPIICHHOJETHHUE
Opauyromuecss TMOCTaBAT POAUTENICH O 3aKIIOYCHHH Opaka Kak Yxe TMepes
CBEpIIMBIIMMCS (PAKTOM, a POJUTENH, HE JaB CBOErO COTJIacusi U OJarocjaoBeHUs,
MOTYT JIeTel «I00JIarolapuTh» W TMOMPOCUTHh UATH OOYCTpawBaTh CBOKO YKU3Hb

CaMOCTOATCIIbHO, TIIOCKOJIBKY C MOMCHTA 3aKJIIFOYCHUA 6pa1<a OHH CTaJIi

! Tapycuna H.H. Poccuiickuii ceMeHHBIN 3aKOH: MEXIy KOHCTPYKTUBHOCTBIO M HEONPEIEICHHOCTBIO:
MoHorpadwus. Apocnasns: SApl'Y, 2012. C. 73.

2 JIeicoBa K. JlocTrkeHue GpadHOro BO3pacTa KaK yCIOBHE 3aK/II0ueHIs Opaka // FOpumndeckas Hayka:
uctopus u coppeMeHHocTh. 2017. Ne 11. C. 53.
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OMAHCUIIMPOBAHHBIMHU, T.€. HE 3aBUCAIIMMM OT POJUTENIEW W IOJYyYUBIIMMU
HOJIHYIO JIEECIIOCOOHOCTb.

H.B. Hapyukas cuuraer, 4To 0 mogade 3asBJICHUS O IPEIOCTABICHUH IIPaBa
Ha Opak opraHaM MECTHOT'O CaMOYIIPaBJICHUS JOJKEH COOOIIUTH POAUTENEH WIN
OIIEKYHA, IOCKOJIBbKY OHU O0s3aHbI 3alMILATh peOEHKa, a CJIE0BATEIbHO, TOJIKHBI
oOnanate MH(pOpMAaLMEH O ero >KU3HEHHBIX HaMepeHH;le. A.C. Tkauyk nuIIeT:
«HeobXxonuMOCTh KOHTpPOJISI CO CTOPOHBI POJUTENEN 3a BCTYIUIECHHEM B Opakx
CBOMX JeTell 000CHOBBIBAJach HEOOXOAUMOCTBIO MPENYNPEKACHUS COBEPIICHUS
HEOOIyMaHHbIX, CBOHCTBEHHBIX IOHOCTH TTOCTYIIKOBY”.

Bmecre ¢ TeM, WUHCTUTYT corjacus TpeTbUX JHUI[ Ha  Opak
HECOBEPILICHHOJETHUX, TaK  Ha3bIBAEMOE  POJMTENILCKOE  0JIaroCIOBEHHUE,
CYILIECTBYET B OTCYECTBEHHOW UCTOPUU HE OJIHY COTHIO JIET.

3ameTuM, 4TO B IpakTUKe CyOBekToB Poccuiickoit depepanuu M APYyrux
PErHMOHOB HAILIETO TOCYAApPCTBA, CIIy4aW BCTYIUIEHHS B Opak JIMI[, HE JOCTUTIIUX
OpadyHOro BO3pacTa He JOCTAaTOUYHO PACIPOCTPAHEHbI, HO OHU CYIIECTBYIOT, U XOTS
BO3pPAXEHUSI POJUTENEH WM OMNEKyHa NPOTHUB BCTYIUICHUS B Opak He SIBISETCA
OCHOBAHMEM JJI1 OTKa3a B YAOBJIECTBOPEHUU TPEOOBAHMI 3asBUTEINS, YUYET €ro
MHEHHUSl CuUuMTaeM o00s3aTeldbHbIM, a IOTOMY 3TOT BOIPOC JOJDKEH OBITh
YPETyJIMPOBaH AOHKHBIM 00pa30M — 3aKOHOJATENBHO.

[lenecooOpa3HpIM cuuTaeM, OOpPATUTHCS K 3aKOHOAATEIBHOMY OIBITY
3apyOEKHBIX CTpaH IO YPEryJMpPOBAaHUIO BOMPOCAa O MPEIOCTABICHUM IpaBa Ha
Opak J10 JOCTUKEHUS JIMIIAMHU COBEPILICHHOJIETUS

Tak B cootBercTBHM ¢ 'K ®@panrmuu OpadHoro Bo3pacrta JOCTHTAIOT JHUIA
MY>KCKOT0 ToJia 18 et u skeHckoro noisia 15 Jjier, a OTCTynIeHne OT BO3PACTHBIX
OTPAaHWYCHHUM BO3MOKEH NPU HAIMYUM BECKUX OCHOBAHUN U IPEIOCTABIIACTCS

npokypopoMm pecmyonuku. [Ipu stom cr. 148 T'K ®panmum tpebyer coriacue

! Hapyuxass H.B. bpauHblif BO3pacT: COBpEMEHHBIE PEAJIMM U TEHACHIMU NPABOBOIO PEryiHpoBaHus. B
coopuuke: CoBpeMeHHBIE TPOOJIEMBl IOPHIMYECKOW HAyKM U TPABOINPUMEHHUTEILHOW MPAKTUKU
Martepuansl MexayHapoaHoil HayuHo-ipakTHieckoi konpepenuu. [lon penaknueii E.B. [peics, H.B.
Hapymxoii. 2017. C. 64.

2 Tkauyk A.C. K Bompocy 0 CHIKEHHH GpadHOro Bospacta. B cGopHuke: PasBuTie 0OIECTBEHHBIX HAYK
poccuiickumu ctyneHtamu COopHUK Hay4yHbIX TpyaoB. 2017. C. 103.
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poIMTENEN Ha 3aKJIIOYEHHE Opaka, a B Cllyd4ae pa3HOIVIachs MEXAY HUMHU OHU
UMEIOT CWIy corjlacus. B ciiydae cMmepT poAMTENE WM €CIM OHU HE B
COCTOSIHUM BBIPA3UTh CBOKO BOJIO B cOOTBETCTBUHM €O CT. 150 I'K Ppanmum nx
3aMeHAIOT Oalyiika W Jed, a B clydyae W HUX OTCYTCTBUSL Opak MOXKET OBITh
3aKJIFOUYEH B COOTBETCTBHUU C MOPSIAKOM, onpeaesieHHOM B cT. 159 I'K ®@pannuu — ¢
COTTIACHs CeMeifHOro coBeTa .

B I'py3un B UCKIIOUUTENBHBIX CIy4asx 3aKIIOYEHUs] Opaka JOMyCcKaeTcs ¢
16-neTHero Bo3pacTa Mo MpeABapUTEIHLHOMY MHCbMEHHOMY COTJIACHIO POJUTENEH
WIM JIPYyTUX 3aKOHHBIX MPEJICTAaBUTENEH, a B Cllydae HMX OTKa3a B 3TOM, Ha
OCHOBAHHMM 3asBIICHUS JIUI, S>KEJAIOIIMX 3aKIIOYUTh Opak, paspeniecHue Ha
3aKITFOYCHHE OPaKa MOXKET ObITh BBIIAHO CYIOM-.

B Utanuu, rie noctuxeHus OpayHoro Bo3pacTa COBIAJACT C IOCTHKECHUEM
COBEpUIEHHOJNETUSI - 18 JeT, Ccyd MOXKET YIOBJIETBOPUTh XOJAaTailCTBO
3aMHTEPECOBAHHON CTOPOHBI O €ro CHWXeHue He Oonee ueM a0 17 ner, eciau
MPUIET K BBIBOJY 00 000CHOBAaHHOCTH XOJaTalCTBa U TIOCIIE TOTO, KaK 3aCyIIaeT
MPOKYypOpa, pPOAUTENIed WM ONeKyHa 3asBuTess. [locTaHOBIIEHHE MOXKET OBITh
o0xkamoBaHo B 10-AHEBHBIA CPOK C MOMEHTa €ro JOBEJEHHUSI JI0 CBEICHUS
MPOKypopa, CYNPYroB, POAWUTEIEH U OINEKyHa. EciM B yKa3aHHBIM CpOK
TOCTAHOBJICHHE HE 00KAIOBAHO, OHO BCTYIIAET B 3aKOHHYIO CHITY .

B cootBerctBun ¢ mpuniunom 2 pesomoruu 2018 (XX) [Nenepanbhoit
Accambnen OOH «l'ocymapctBamu — wieHamu OpraHuzaiuv —W3Aal0TCS
3aKOHOJATEIbHBIC AaKThI, YCTAHABIMBAIOIIME MHUHHUMAaJbHBIM OpayHbIl BO3pacCT,
IpUYeM HU OJIHA W3 BCTYMAOIMX B Opak CTOPOH HE MOXET OBITb MOJIOXKE
MATHAALATH JIET, HE JIOMyCKaeTCs opuandeckoe ohopmiieHue Opaka ¢ JUIOM, He

AOCTUT'IIMM YCTAaHOBJICHHOT'O BO3pacCTa, KpOMC TCX CIIydacB, KOT'a KOMIIETCHTHBIM

! Taraesa C.H. OcoGEHHOCTH yCIIOBHIl U TIOPSIIKA 3aKITI0OUEHHS OPaKa B OT/IE/IbHBIX 3apyOesKHBIX CTPaHAX
// CoBetnuk topucta. 2018. Ne 2. C. 14,
? Tam xe. C. 15.

laBpmioBa 10.A., Mepkynenko WM.H. CpaBHuTenpHas XapaKTEpHUCTUKA TOHITHS W YCIOBHM
3akmovenus Opaka B PD u 3apyoexubix crpanax // [IpaBosectHuk. 2018. Ne 1 (3). C. 62.
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OpraH BJIACTH B MHTEPECaX CTOPOH, BCTYMAIOIINUX B Opak, pa3pemaeT cieaaTh npu
HAJIMYNH CEPhE3HBIX IPHUNH HCKIIOYCHHE U3 STOrO [PABHIIA O BO3PACTEN .

Taxkum o6pazom, mpaBo Ha Opak MPEIOCTABISAETCS HA OCHOBAHWHU OIICHKH,
pPE3yIBTaTOM KOTOPOM MOKET CTAaTh BBIBOJ O IIE€JIECOO0Pa3HOCTH Opaka B ciiydae
UX COOTBETCTBUS MHTEpECaM OYyIyIIUX CYIpPYToB.

Takum obOpazom, yctaHoBieHne B Poccum oCHOBHOTO OpayHOro BO3pacTa
B 18 neT, Takke cuMTaeM 11e1€CO00pA3HBIM, HO HEJOCTATKOM JCHCTBYIOIIETO
3aKOHOJATEIhCTBA BUAUTCA (GopmymupoBka a63. 2 m. 2 cr. 13 CK P®: nannas
HOpMa TIO3BOJISIET PETHMOHAJIBHBIM BJACTSAM CHUXKaThb OpayHbIl  BO3pacCT,
HO HEe 0003HAYeH TMpeAesa Takoro CcHuxkeHus. OTCyTCTBHE YCTaHOBJICHHOMU
Ha (peepaibHOM YPOBHE HUXKHEW TpaHUIlbl OpPayHOTO BO3pacTa MOXKET MPUBECTU
K HEaJICKBATHBIM PEIICHUSM, NMPUHUMAEMbIM Ha ypoBHE CyOBnekToB Poccuiickoi
denepanum.

Kpome Toro, yuutbiBasi 3apyOeXKHBIM U OTE€YECTBEHHBIM 3aKOHOAATEIbHBIN
OTIBIT CYUTAEM, YTO MPEIIICCTBOBATH OOPAIEHUIO 32 pa3pellieHneM Ha Opak Juiia,
HE JOCTHUTIIEro OpayHOro BO3pacTa, JMAOMKHO OOpalleHue TaKoro Jihia 3a
pa3pellieHreM K pOAUTENsIM (YChIHOBUTEIISM, OTIEKYHaM), a B CJIydae €CJIM TaKoe
corjacue He OyAeT MPeaoCTaBICHO MOCIETHUMHU, TO 3TOT BOIPOC JOJKEH PEIIaTh
Cy[l, ¥ 3TO JAO0JIKHO ObITH 3akperieHo B CK PO.

B cBsi3u ¢ 3THM TIpeAcTaBisseTCs HEOOX0IUMBIM BHeceHne n3MeHeHuit B CK
P®, u crarpto 13 CK PO u3noxuTh B ClIeAYIOMEH peIaKIINK:

«1. bpauHblii BO3pacT yCTaHABJIMBAETCS B BOCEMHAIATh JIET.

2. Ilpm Hamuuuu  yYBAXKUTEIBHBIX [PUYMH  OpPraHbl  MECTHOIO
CaMOYTIPaBJICHUS 110 MECTY JKUTEJIbCTBA JIUII, )KEIAIOIIUX BCTYIIUTh B Opak, BIpaBe
M0 TMPOCKOE JMaHHBIX JIMIl, TP HAIMYAKA WX COIJIACHs, WX 3aKOHHBIX
MPEACTaBUTENICH pa3peluTh BCTYNMUTh B Opak JWIlaM, JOCTUTIIMM BO3pacTa

mecTHaauaTHu JCT.

! PekoMeHaIuMs O COrNMACHM HA BCTYIUICHHE B OpaK, MHHHMAIGHOM OpadHOM BO3PACTE M PErMCTPALNN
OpakoB [OnekTpoHHbId pecypc] // Oprammsamus OObenuHeHHbIX Hanumii. Pexum  moctyma:
http://www.un.org/ru
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3. Ilpu HanWUUKM OCOOBIX MCKIIOYUTEIBHBIX 00CTOATENHCTB (OEpPEMEHHOCTD,
poxkaeHue oOmiero pedeHka (AeTei) y rpakjaaH, >KeJaroluX BCTYNHTh B Opak,
HEIIOCPEACTBEHHAs yIrpo3a JKU3HU OJHOM M3 CTOPOH, IAPYTMX YPE3BBIYANHBIX
OOCTOATENBCTB) OpraHbl TOCYAAPCTBEHHOM BIACTU CYOBEKTOB IO MECTY
KUTEIbCTBA JIMI, >KEJAIOUMX BCTYNUTh B Opak, C corjacusi 3aKOHHBIX
NPEACTaBUTENIC BOpaBE MO MPOCchO€ MAaHHBIX JIML, B MOPSAAKE HCKIIOYEHUS,
pa3peuuTh BCTYNUTh B Opak JiMiiaM, JOCTUTIIIMM BO3pacTa YeThIPHAIIATH JET.

B cBsA3M ¢ 3THUM BO3HHKAET BOIPOC O CHOCOOE BBIPAKEHUS POJUTEISIMU,
YCHIHOBHUTEJISIMH, ONEKYHAMHU COIJIAaCHUsl HAa BCTYyIUIEHHE B Opak ux pebenka. I[lo
HallleMy MHEHHIO, 3TO BO3MOXKHO CJHI€JIaThb ITyTEM JOIMOJHEHHUS 3asBICHUS O
peructpaiuu 6paka rpadoi, B KOTOPOil 10IKHO ObITh YKa3aHO JTUYHO POAUTEISMU
corjlacié Ha BCTYyIUIEHME B Opak MX JEeTei, KpoMe€ 3TOro CilenyeT 3aKpenuTh
BO3MOYKHOCTb IIOJA4M OTAEJIBHOIO 3asBJICHHUS POAUTENEH O NPEIOCTaBICHUU
corjacusi Ha Opak MX HECOBEPIIECHHOJIETHUX JETEH, MOANKNCH KOTOPBIX JOJHKHA
OBITh YJIOCTOBEPEH HOTApPUYCOM, WJIU JOHKHOCTHBIMHU JIMIIAMH, HA KOTOpHIE
BO3JIOKEHA 00SI3aHHOCTh COBEpUIATh HOTApUAIbHBIE JTEUCTBUS B COOTBETCTBUU C
3aKOHOJATEIBCTBOM O HOTapHare.

Uro kacaeTcs MOCIEAHEN CTapYECKOro BO3pacTa, 3a IpenesiaMd KOTOPOro
3anpeniaeTcsi Opak, To MakCUMallbHbIM OpauHblii Bo3pact CK P® He ycTaHOBIIEH.
HE HaXOJUM U CBEJICHHUI U O MPONOPILIMOHAIBHOCTH JIET )KEHUXA U HEBECTHI.

YeTBepThIM yCIOBUEM PETHCTpALMU Opaka sBIsEeTCs equHoOpavue.

DTO YCIOBUE perucTpanuu Opaka SBISIETCS HauOoJiee YCTOSBIIUMCS U
3aKOHOJIATENIbHO 3aKPEIUICHHBIM JIPEBHEUIIMX BpEeMEH M A0 Hammx jHer. [lo
HUCTOPUYECKUM UCTOUYHHKAM, HEKOTOpbIe KH3bs1 KueBckoit Pycu uMenu 1Be >KeHbI,
HO PpAaclpoOCTpaHEHHE XPHUCTHAHCTBA OOYCIOBHJIO TMEPEXo]l K eIuHOOpayuio,
MoHoramuu. OOIiee HampaBi€HHE LEPKOBHOW TMOJIUTUKH B 3TOM BOIpPOCE
3aKJII0YAJIOCh B TOM, YTOOBI HAmpaBUTh JYyXOBHBIX 4aJ 3aKJIIO4aThb CBOM Opaku
yepe3 LepKoBHOE BeHuaHue. [Ipu 3ToM 1epKOBHOCTYKUTEIN UMEIH 00s13aHHOCTD

CJIICOUTD, YTOOBI LHCPKOBHOC 0J1arocJIOBEHHE IMoJay4daj TOJIbBKO OOWH 6pa1< Takum
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o0pa3oM TOCTENEeHHO (OPMHUPOBANIOCH OOIIECTBEHHOE MHEHHE B pYCIeE,
6JIarONPHSATHOM ISl YTBEPKACHUS [IEPKOBHOTO SIMHOOPAUHS

EnnnoOpaune siBisieTcss pyHIaMEHTaIbHON OCHOBOM XPHUCTHAHCKON MOpaiu
u OOYyCJIOBJICHO NOHSATHEM O Opake Kak COI03€ OJHOTO MYXYUHBI W OJIHOM
YKEHIIMHBI, 3aKJIFOUEHHBIN C 11eJIbI0 OOIIHOCTH BCell xu3HU. [IpuHimn MoHoramMuu
orpaxeH B cratbe 14 CK P®: «He mMoxer ObITh ropuamdecku odopmiieH Opax
MEXIy JIMIaMH, U3 KOTOPBIX XOTA Obl OJHO JIUIO YK€ COCTOMT B JIPyrOM
3aperuCTPUPOBAHHOM OpaKe».

CK P® He nMMHUTHpPYET KOJIMYECTBO OpakoB, B KOTOPHIX Ha MPOTSIKEHUU
KU3HU MOXKET HaXxoAWUTbCsA dYesoBeK. OpHako MpaBO Ha NOBTOPHBIM Opak
BO3HHMKHET TOJBKO B ClIy4ae MPEKpalleHUs MpeAblaylero Opaka B CBS3U CO
CMEPTHIO OJHOTO U3 CYNPYroB WIK pacTop:keHus: Opaka. Eciu nepBbiii Opak Obu1
HEJCUCTBUTEIbHBIM, CIEIYIOMIMNA OpaK ONpEeAeIEHHOrO JIMLA HeNb3s CUYUTATh
NOBTOPHBIM. MTak, MOBTOPHBIM CUMTAETCSA TOJIBKO Opak, KOTOPbIN ObLI 3aKIIIOUYEH
nocJie 1eUCTBUTENBHOI0, OJJHAKO MPEKPAIIEeHHOTO Opaka.

HNurtepecHo, uto LlepkoBb ke coBceM He 000pseT MOBTOpPHBbIE Opaku.
TonbKo TepBBIA Opak CUUTAETCA CBATHIM M OJIarocioBeHHbIM borom, BTOpoO# u
TPETU JOMYCKaITCA MO OJaroCI0BEHUIO €MUCKONa (TPETUi - KaK UCKIIIOUEHHUE), a
qeTBEPTHIi OPAK 3amperieH’,

[IaThIM yclOBHEM BCTyIUIEHHS B Opak SBISETCS OTCYTCTBHE OJM3KOTrO
POJICTBA MEXKTY JINLIAMH, KETAIOUUMHU 3aKITI0YUTh Opak. DTOT 3alpeT 3aKI0YEHUs
Opaka MeXay OJM3KMMH POJCTBEHHHUKAMU OTHOCUTCS K BOCTOYHOCIABSHCKHUM
MPABOBBIM OOBIYAsIM M XPUCTHUAHCKOW Tpamuiuu. OrpaHUYeHHs, HajgaraeMble
KPOBHBIM POJICTBOM, MOTJIM UMETh OUYEHb IIUPOKUE TPaHULBl — HAIpUMeEp, DKIIora
u [Ipoxupon 3anpemniaim 00beTUHATh OPaKOM HE TOJIBKO JTBOIOPOJIHBIX OpaTheB U

CCCTCP, HO U UX I[CTCI‘/JI. BOCXOI[SIHII/IM IIPUHOUIIOM JJIA XPpPHUCTHAH Obl1a CCHTCHIMA

! Hpmus B., npot. Kype Llepkosroro mpasa. Kimnu: Xpucrranckast xmusHs, 2014. C. 414.
2 Tam xe. C. 410.
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Berxoro 3aBera: «HHKTO HM K KakodW pOJCTBEHHHIIE TO IUIOTHU HE JOJIKEH
NPUOITIKATHCS C TeM, 4TOObI OTKPBITH HaroTy» (Jlesur. 18, 6) .

[IpyunHa 3ampera 3akiatoyaTh Opak MEXIy OJU3KUMHU pPOICTBEHHUKAMHU
KQKETCA 3HAYMTENIBHO MpOIIEe, KaK yKa3blBAIOCh B suTeparype. C ApeBHEUIIMX
BpEMEH oM oOpaTWiIM BHHMaHHE Ha TO, 4YTO OT OpakoB ¢ OJU3KUMU
POJICTBEHHUKAMHU YacTO TMOSBISIOTCA MOTOMKH, CTpajaronife (pU3n4ecKuMu Hu
ncuxudyeckumu Oones3namu. Kak ormeuaer JI.M. Iluenuuuesa, «3ampeT OpakoB
MEXAy OJM3KMMH POJACTBEHHUKAMH IPOJMKTOBAH MEAUKO-OMOJOTMYECKUMH U
MOPAJIBHO-3THYECKUMHU COOOpPaKEHUSIMHU, CBA3aHHBIMH KaK C 3a00TOM 0 340pPOBBIX
NOTOMKax CynpyroB (IIOCKOJBKY PpHUCK POXACHHUS JEeTel C  TAXKEJIbIMU
3a00JIeBaHUSIMU B PE3yJIbTAaTe MOJOOHBIX OPaKOB SIBJISIETCS OUE€Hb 3HAUUTEIIBHBIM ),
TaK U C €CTECTBEHHBIM HENPUATHEM LIMBUIN30BAaHHBIM COBPEMEHHBIM OOLIECTBOM
KpoBocMerteHns»’. Takoil 3amper MPHU3BaH CO3JaTh YCIOBHS UL MOSIBICHHS B
CEMBE 3J0POBBIX IOTOMKOB. IlONOXHUTENBHOW 31€Ch SBISAETCS  ITO3HULUS
3aKOHO/ATENsl, KOTOPHIM HECKOJIBKO PACIIUPUI KPYT JIMI], CBA3aHHBIX OJIM3KUM
pPOJICTBOM, YKa3aB, 4TO B Opake Mexay coOOH HEe MOTYT HaXOAUTBhCS KpPOMeE
OJIM3KUX POJCTBEHHUKOB (POOUTENSIMU W JETbMHU, NEAYIUKOW, O0aOylmkod H
BHYKaMH), HO TaKXXe€ U MEXAY MOJHOPOJHBIMU M HEMOJHOPOAHBIMU (MMEIOIIUMU
oOmux oTmHa Wiu Matb) Opathsimu u cectpamu (ct. 14 CK P®). PoactBo Oosee
OTJAJICHHBIX CTeNeHe! (A4 U IUIEMSHHULIA, ABOIOPOJHbIE OpaT U cecTpa U T.IIL.)
XOTSl TEOPETHYECKHM MOXKET TMPEACTaBIATh OMACHOCTh [JIsl 3[0pOBbsSl JI€TEl
OyaylIMX CynpyroB, HO B MEHBIIEH CTENEHHU, a IO3TOMY IO 3aKOHY HE SIBIISETCA
OpenATCTBUEM K 3aKioueHuro Opaka. B Opake mexnay co0oil He MOTyT OBITH
YCHIHOBUTENIb U YCHIHOBJIEHHBIH UM pPEOCHOK. DTO BO3MOXKHO JIMIIb B Clydae
OTMEHBI YCHIHOBJICHUS.

3akoHoAaTenbCTBO Poccun He CONEp KUT 3aIPEeTOB M0 3aKIIOYCHUIO OPaKkoB
MEXAy OJM3KMMU BHEOPAUYHBIMU POJCTBEHHUKAMH, POACTBO KOTOPBIX HE

MOATBEPKACHO B YCTAaHOBIEHHOM 3aKOHOM TMopsake. B HayuHOU nmteparype

! Marseesa H.A. HNucTuTyT Opaka B cemeitHoM mpaBe Poccuu, Yikpawmnsl u bemapycu: muc. ... KaHm.
topua. Hayk: 12.00.03 / H.A MatseeBa. M., 2006. C. 65.
2 Cemeiinoe mpaBo / JI. M. TTuenunnesa u ap. M.: FOpaiir, 2019. C. 68.
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HEOJHOKPATHO BBICKA3bIBAJIOCh MHEHHE O TOM, 4YTO NPENATCTBUEM IS
3aKJII0YeHUs] Opaka sBisieTcsl OJIM3KOe BHEOpayHOE POJCTBO TEX K€ CTENEHEH,
YCTAHOBJICHHBIX B 3aKOHOJATEIbCTBE, HO KOTOpHIE HE 3aCBUJICTEIILCTBOBAHBI B
YCTAHOBJICHHOM  TOPSIAKE,  TMOCKOJbKY  JaXXe  €Clid  Takoe€  POJICTBO
HE3aJIOKYMEHTHUPOBAHO JOJDKHBIM 00pa3oM, OJHM3KOEe KPOBHOE POJCTBO HE
yerpansiercs. ClIeQyeT MoIIepaTh BHICKA3aHHYIO TOUKY 3PEHIS, XOTS OTCIICNTD
0JIM3KOE POACTBO BO BHEOPAUHBIX OTHOIIECHUSX IOCTATOYHO CIJIOKHO.

Wtak, MBI paccCMOTpENH CYIIECTBYIOIIUE Ha CErOJHS B 3aKOHOJATEIbCTBE
YCJIOBUSI, HEOOXOJMMBIE JJIsI 3aKJIlOueHus Opaka, Kak J10OpPOBOJIBHOCTb,
JOCTIKEHHsSI OpadyHOro BO3pacTta, €AMHOOpadue, OTCYTCTBUE OJIM3KOTO POJICTBA
MEXKTy JIMIIaMH, KOTOPBIC 3aKJII0YAI0OT Opax.

OTmeTuM, YTO B HayKe BBIJIETSETCS JBa NyTH (QPUKCALUU YCIOBUHN
3aKJTI0YeHUs] Opaka: OTIEIbHBIM IMEPEUYHCICHUEM YCJIOBHM M MPENSTCTBUNA WU
MOAYEPKUBAHUEM, YTO OTCYTCTBHUE MPEMSATCTBUI TaKKe SBISETCA YCIOBUEM s
peanu3aiuu npapa Ha Opak. Mtak, OTCyTCTBHE 0OCTOSATEILCTB, KOTOPHIE JENAIOT
HEBO3MOXHBIM CEMEHHBIN COI03 JKCHIIMHBI M MYXKYUHBI TaKKEe OTHOCSTCSA K
YCJIOBUSIM Ui 3aKiitoueHus Opaka. HasBaHHble 0OCTOSITENHCTBA MEPEUMCIICHBI B
ct. 14 CK P®: otcyrcTBHE Apyroro 3aperucTpUpOBAHHOTO Opaka, OJu3Koe
POJICTBO, ceMelHasi HeaeecrnocoOHOCTh. Hanmmuune mpensTcTBUN K 3aKIFOYEHUIO
Opaka OJHOBPEMEHHO BBICTYMaeT KaK OOCTOSTENHCTBO, OTCYTCTBHE KOTOPOM
MO3BOJIIET peaJiu30BaTh MPaBO Ha Opak, TMOITOMY HMEET 3HAYCHUE
CaMOCTOSITEJILHOTO YCTIOBHSI.

CK P® He comepXUT YETKO OIPEACIICHHOTO TEpeUHs OOCTOATENHCTB,
KOTOPBIC SIBJISIFOTCS MPEMSTCTBUSAMU K Opaky, XOTsS TPaJAUIIMOHHO K HUM OTHOCST
HaJIM4ue OOCTOSITENBCTB, KOTOpPBIE oOmpeaeneHbl B cT. 12-14 »Toro kojekca.
3akperuiennas B 4.3 cr. 15 CK P® o06s3aHHOCTh BCTyMamOMuX B Opak cOOOMUTH

JIpyr Opyry O HaJduuyuu BeHepuueckod Oone3nn unu BUYU-undeknuu, taxxe

! Cusoxuna C.B. Iloustie Opaka W YCJIOBHS €ro JACHCTBHUTCILHOCTH B COBPEMEHHOM NpaBe Poccuu m
OpaHuuu: quc. ... kKaa. opui. Hayk: 12.00.03 / C.B. CuBoxuna. Camapa, 2006. C. 94.
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npejyiaraeTcs npeaiaraloT KBanupuuupoBaTh Kak yCIOBUE, MOCKOJIBKY COKPBITHE
TaKON MH(QOpMAIMH ABJISETCS AJI1 NPpU3HAHUs Opaka HeleHCTBUTEIbHBIM.

3aKOHOAATENBCTBO  3apYOCXKHBIX  CTpaH TaKXKe  COJCPXKUT  3ampeT
OTHOCHTENFHO BCTYIUIEHUSI B Opak C JHIAaM{, CTPAJAOIIMMH AYIICBHBIMU
OoJie3HsIMH, XpOHUYECKHM ankoronu3M (®pannus, bonrapus, JlarBus, ['py3us,
benmapycp). Kak oTmedamoch B HaydyHOW JIUTEpaType, HOPMBI 3apyOeKHOIO
3aKOHOJATEIbCTBA, PETIAMEHTUPYIOIIUX BOIPOC O BO3MOKHOCTH 3aAKIHOYCHUS
Opaka C JMIIOM, KOTOPO€ CTpPaJaeT IICUXUYECKUM 3a00JEBAHUEM, CIUIIKOM
HeonpeneaeHHbl. Tak, ecnu JIMIo, XOTs W SIBJISETCS IyHIeBHOOOIBHBIM, HO B
MOMEHT 3aKJI04YeHUs Opaka CIOCOOHO BBIPA3UTh CBOIO BOJIIO U OCO3HATh 3HAUEHUE
U XapakTep MPOUCXOIAIIMX AEHCTBUA, TO Opak MOXET ObITh 3aKII0ueH. B Takux
cllydasx B OOJIBLIMHCTBE CTpPaH CYLIECTBYET BO3MOXKHOCTh TOJIBKO OCHAapUBaTh
6paK BCIIECTBHE OPOKA BOJTH'

Hekoropble cTpaHbl copepxaT 3alpera Ha 3akioyeHue OpakoB C JIUIAMH,
CTpaJaroMMH HEU3JICUMMBIMU OOJIE3HSIMHU, KOTOPbIE HACIEAYIOTCS U MOTYT OBITh
ONAaCHBIMU ISl )KM3HU U 340pOBbsl BTOpOro cymnpyra, B yactHoctu CK bonrapun,
CK ®OununmnuH.

Kpome »3TOro, B 3aKOHOAATEIbCTBE HEKOTOPBIX CTpPaH MOXKET OBITh
ONpENENeH IMepeyYeHb  OMNpPEACNICHHbIX  OO0JIe3HEH, KOTOphIE  COCTaBJISIOT
OpensaTCTBUE JUIsl BCTyIUIeHMsT B Opak. Tak ycTaHOBJIEHO, B YacTHOCTH, B
HekoTopbix mTatax CIIA B oTHOlEHUMM IIOOBIX BEHEPUUYECKHUX OO0Je3HEH,
SIHICTICHH, TyOepKyIie3a’

B ®ununnuHax, TAe YETKO ONpeeeHbl OOCTOSITEIhCTBA, COKPBITHE
KOTOPBIX SIBJISIETCSA MOIIEHHUYECTBOM, KPOME YKa3aHHOIO, MOIIEHHUYECTBOM
CUMTAETCA  COKPBITME  HApKOMAaHUH, OOBIYHOTO QJIKOTOJIM3Ma WM

3
rOMOCCKCYyaJIn3Ma U JIECOMSHCTBA .

! I'paxaHckoe M TOProBoe mpaBo 3apybGexHbx crpaH / Ilox o6m. pex. B.B. Besdaxa u BK.
[Tyunnckoro. M.: MLI®3P, 2004. C. 238-276.

2 Tam xe.

3 TaraeBa C.H. OcOGEHHOCTH yCIIOBHIT 1 TOPSIAKA 3aKIIOUCHIS OPaKa B OTICIBHBIX 3apyOE/KHBIX CTPAHAX
/I CoBetHuk topucta. 2018. Ne 2. C. 15.
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[Ipn 3TOM B HEKOTOPBIX CTpaHax YCTAHOBJIEHO TpeOOBaHHWE O B3aUMHOM
YBEJOMJICHUH JIMII, BCTYMAIOIMMUX B Opak, O COCTOSHUU CBOEro 3J0pOBbs (B
yacTHOCcTH, @panuus, benapyce). COKpbITHE K€ TMLIOM, KOTOPOE BCTYNAeT B Opak,
uHPOpMAIMU O COCTOSIHUM CBOETO 3/J0POBbSI SIBISIETCS OCHOBaHHEM ISt
MpU3HaHUS Opaka HeJEeHCTBUTEIbHBIM.

Hccnenys yciaoBusi, HATMYME KOTOPBIX HEOOXOAUMO I 3aKIIOYCHHs Opaka
B Poccuu, ciemgyer oTMETUTB, UTO OT€UECTBEHHOE 3aKOHOJATEIHCTBO HE OTHOCUT K
TaKUM YCIIOBUSIM 00s3aTENbHYI0 B3aUMHYIO OCBEIOMJICHHOCTH JIMII, TMOJABIIUX
3asiBJICHME O perucTpaluu Opaka, O COCTOSIHUM HUX 3J0pOBbsA, XOTA
peaycMaTpuBaeT B CiIydae COKPBITUS (hakTa O HAIMYUU BEHEPHUECKOW O0Je3HU
wim  BUY-undexuun  Takoe  MOCHEACTBHE, KAk  MpU3HAHHE  Opaka
HEJICHCTBUTEIbHBIM.

TpeboBaHue 0 B3aMMHON OCBEIOMJIEHHOCTH O COCTOSIHUU 3/I0POBbs TpeOyeT
ONpENEeNIUTh O0BEM U COAEpKaHWE HH(POpPMALMU, CBSI3aHHOM C COCTOSHHEM
3JI0pPOBbs, KOTOPOE SIBIIAETCS 00S3aTENBHBIM JJIi COOOIIEHUSI TOJIBKO OYyIylIeMy
CYINpYTy, MOCKOJIbKY MMEET YacTHBIM XapakTep. OOBEKTUBHO K€ OLICHUTh KaKue
MMEHHO JIaHHBIE CBHJETEICTBYIOT O COOTBETCTBYIOIIEM COCTOSIHUU 30POBbS
JIOCTATOYHO TPYAHO, MOCKOJIBKY 3TO 3aBUCHT OT CO3HAHUS, YPOBHS CIIELIMAIbHBIX
3HaHUMW U OTHOIIICHUS YeJIoBeKa K ce0e U COOCTBEHHOMY 00pa3y >KH3HU.

B mnacrtosimee Bpemss B Poccum  memunmHCKOE 00CieOBaHUE  JIUII,
BCTYNAIOLIUX B Opak sBAsETCS AOOPOBOJBHBIM, & €r0 Pe3yJbTaThl COCTABISIOT
MEIUIMHCKYI0 TallHy U MOTYT OBITh COOOIIEHBI CyIpyraMu TOJIBKO C COTJacHs
BTOPOTO KEHUXA

Opnako B 4. 3 cr. 15 CK P®, Ha3BaHbl 00JIe3HH, COKPBITUE KOTOPBIX
SBJIIETCSI OCHOBaHHWEM JIJIsl TIPU3HAHUS Opaka HEJEHCTBUTEIHHBIM -BEeHEPUUYECKAS
6one3np i BUY-undexmus. Kpome storo, B 4. 1 ct. 15 CK PO ykazano, uto
MEIUIMHCKOEe  oOcineqoBaHWE JIML, BCTynaromux B Opak, a  Takxke
KOHCYJBTUPOBAHHE IO  MEIMKO-TEHETUYECKHMM  BOIpPOCaM M  BOIpOcaM
IUIAaHUPOBAHUSI CEMbH, MPOU3BOAMUTCS OECIJIaTHO, M Ha3BaHbl MEIMUIIMHCKUE

YUpPCKACHUA, KOTOPBIC HMMCIOT IIPaBO OCYHICCTBJIATH TaKOC 06CJ'IGIIOB8.HI/IC -
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YUPEKIACHHS TOCYJAPCTBEHHON U MYHUIMIIAIBHON CUCTEMBI 34PaBOOXPAHEHHUS 11O
MECTY KUTEIbCTBA JIUII, 3aKJIF0YAIOIIUX OpaK.

Ha camom gene, Bompoc 00S3aT€IBHOCTH WM KENIATEIbHOCTH
WH()OPMUPOBAHMS JIUII, BCTYNAIOMUX B OpaK O COCTOSIHUM WX 3I0POBBS SIBIISCTCS
JIOCTAaTOYHO HEOAHO3HAYHBIM. MBI TPUCOCIUHSAEMCS K MHEHHMIO TEX VYYEHBIX,
KOTOpbIE€ CUMTAIOT, YTO HOpPMa 3aKOHAa O HEOOXOJUMOCTH MEIUIIMHCKOIO
MPOCBEIIEHUs JIMI], BCTYIMAKOIIMX B Opak, JOHKEH HOCUTh HMIIEpPaTUBHBIN
XapakTep, MOCKOJBbKY OT COCTOSIHHSI UX 3J0POBbs HAIPSIMYIO 3aBUCHT 310POBbE
OYLYILIHX JEeTei .

Onnako Hajau4yue OIpeeieHHBIX 00JIe3HeH, OMacHBIX Il BTOPOTO U3
CyNpyroB, UX MOTOMKOB, HE MOXET OBITh 3alPETOM JIsl BCTYIUICHUS B Opak B
ClIy4ae OCBEIOMIICHHOCTH 00 3TOM JIMII, KOTOPhIE BCTYIAIOT B Opak. HegoctaTtkom
ctatbu 15 CK PO sgBusercs 1o, 4TO B HEW HE ONpECICHBI TaKHWE KaTEropuu
oosie3Hedt. Kpome »TOro, mpuBEeCTH MEpeyYeHb BCEX OMACHBIX ISl OKPY>KaIOIIUX
3aboneBanuit B CK P® HeB0O3MOXHO M OECCMBICIICHHO, a MIOTOMY CYHTaeM, YTO
NepeuyeHb TaKuX 3a00JieBaHUM  JOJDKEH  ONpeneisaThcss MUHHCTEPCTBOM
3npaBooxpaneHus PO.

Htak, Opak MOXeT OBITb JECUCTBUTEIBHBIM TOJBKO TPH COOIIOJECHUU
JUIAMU TIOJIOKHUTEIIBHBIX M OTPUIATEIBHBIX YCIOBHM, KOTOPHIE HMIIEPATUBHO
3aKperieHbl B cOOTBETCTBYIOMMX moyiokeHusx CK P® kak oOmme NpUHIMIBI
peanu3alMu TpaBa Ha Opak. YCJIOBUSMU BCTYIUIGHUSS B Opak SIBJISIOTCA
00CTOSITENLCTBA, HEOOXOOMMBIE W JIOCTATOYHBIE  JUIS  BO3HHUKHOBEHUS
MPAaBOOTHOIICHUN  CYNPYroB, OHH HOCAT MYOJUYHBIM  XapakTep, XOTS
OTPENIEIIAIOTCS COCTABIISIIOIMMH YaCTHOU cephl ONpeAeICHHBIX JIHUII.

[Inenym BepxoHoro Cyna P® B IlocranoBiennn «O nmpuMEHEHUN CydaMu
3aKOHOJATEIHCTBA IPU PACCMOTPEHUH JISTI O PACTOPKEHUN Opakay pa3bsCHUII, YTO
nepeyeHb OCHOBAHUH JJIsl TpU3HAHUS Opaka HEIEeWCTBUTEIbHBIM, COJEp KAIUCs
B m. I cr. 27 CK PO, sBusgercs HCUEPHBIBAIOIIUM W HE IOJJICKHUT

PACIMPUTCIIBHOMY TOJIKOBAHHUIO. K TakuM OCHOBaHMSM OTHOCSTCS: HapylmICcHUC

! Hukomoxun C.B. Cemeiinoe npaBo. M.: FOctunus, 2017. C. 106.
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YCTaHOBJICHHBIX 3aKOHOM YCIIOBUHU 3akirodeHusi Opaka (ct. cr. 12, 13 CK P®D);
HaJIM4ME TpU 3aKIOYEeHUU Opaka oOOCTOSTENBCTB, MPEMSATCTBYIONIMX €ro
3aknmoyeHuto (cT. 14 CK P®); cokpbITHE OAHUM M3 JIMILI, BCTyHalOMUX B Opak, oT
JPYTOro JIMIAa HAaJIW4Yusl y Hero BeHepuueckon 6omne3nu wim BUY - undexmun (1. 3
cT. 15 CK P®), a Takke (GUKTUBHOCTH Opaka, TO €CTh €CIU CYNPYTrd UK OJUH U3
HUX 3apErucTpupoBaiiv Opak 0e3 HamepeHus co3aaTh cemblo. (1. 1 ctT. 27 CK PO).

CuuTaeM, 4TO 4YeTKas perjaMeHTalus YCJIOBUU IJisl 3aKJIIOueHHs Opaka
nyteMm 3akpermieHus B CK P® mpunHIumno, coOmoaeHne KOTOPBIX TapaHTUPYET
HAJUISKAIYI0 pealn3alrio MpaBa Ha Opak M MPENnATCTBHI, KOTOPBIE SBISIIOTCS
00CTOATENBCTBAMH, UMEIOUIUMH 3HAYEHHUE I JATBHEHIIEro pa3BUTHS CEMENHBIX
OTHOUIEHUH, OMpaB/JaHa, OCKOJIbKY HalpaBjieHa Ha OINpeAelieHHe TpeOOBaHUN K
ux cyobekTHOMY coctaBy. Hapyiienue nonoxenuit crareit 12-14, a taxxe m.3 cr.
15 CK P® sBnsiercs ocHOBaHMEM MJisl HEJIEHCTBUTEILHOCTH Opaka, MpU3HAHUS

HJIX BOBMOKHOCTH IIPU3HAHUA CT'O HGI[GIZCTBHTCJIBHBIM I10 PCHICHUIO Cyaa.

2.2. IIpaBoBoe peryjiMmpoBaHue 3aKk/j04YeHns Opaka

JIns  BO3HUKHOBEHHS OpayHBIX IPABOOTHOIICHUN HEOOXOJMM  PsIT
IOpUIMYECKUX  (PakToB, KOTOpblIE B CBOEH COBOKYMHOCTH BXOJAT B
COOTBETCTBYIOIIAN HOPUINYECKUN COCTaBa, KOTOPBIM MOPOKIAET BOSHUKHOBECHUE
Opaka. CoriacHO 3aKOHOJATENILCTBY K TaKUM HOPUAUYECKUM (haKTaM OTHOCHUTCS
nojava B TOCYJAPCTBEHHBIM OpraH perucTpali aKTOB IPa)JaHCKOTO COCTOSIHUS
3asiBJICHUS] O PETUCTpAIMu Opaka, MyOJMYHOEe BHICKA3bIBAHUE COTJIACHS HA Opak B
MpoIlecCCe €ro pPEerucTpalvu; TOoCyJapCcTBEHHass peructpamnus Opaka. Bcee
BBITIICYKa3aHHbIE IOPUANYECKUE (DAKTHI SBIISIFOTCS 00s13aTEILHBIMU | JIUIITH B CBOEH
COBOKYITHOCTH, KaK €JHUHBIA IOPUJIMYECKUN COCTaB, CO3al0T OCHOBaHUS
BO3HUKHOBEHHUS OpayHBIX MPABOOTHOIIICHUH.

YuuteiBas 0coO0yH0 Ba)XHOCTh OpayHOTO COO3a IS JIUI, 3aKJIIOYAIOIINX
Opak, U 4epe3 BBICOKYIO OOIIECTBEHHYIO Ba)KHOCTh 3TOTO COK03a, 3aKIIFOYCHUS

Opaka TpeOyeT HaAJIMUUs YKa3aHHOW 3aKOHOM (POPMBHI.
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®opmbl 1 TOPSAAOK 3aKIIIOUeHUsI Opaka B TEUEHHE UCTOPUUECKOTO Pa3BUTHUSA
oOmecTtBa Obut  pasHbiMu. B Poccum wucropuuecku ¢dopma u  HOPSIOK
Opakoco4eTaHusl pPa3BUBAJIUCh OT HE3APETHCTPUPOBAHHOIO COXHUTEIBCTBA K
LEPKOBHOM (hopMe peructpanuu Opaka, OT IIEpKOBHOM (HOpMBI peructpaiuu Opaka
K FTOCYJJapCTBEHHOM perucTpanuu opaxa.

B ycCloBHSIX HEpPKOBHOTO BIMSHUS HA MPABO, KOTOPHIM MPOHU3aH MHCTUTYT
Opaka  JIOpPEBOJIOIIMOHHOTO  TPaXJAHCKOTO  TMpaBa, [JIMTEILHOE  BpeMs
IOPUIMYECKOE 3HAUEHUE MMeJa TOJIbKO IepKoBHas ¢opma Opaka. Kaxnwnii dakrt
peructpanuu Opaka 3aluChIBajlCs B NPUXOACKYIO (METpUYECKYI0) KHUTY. CTaThs
34 CBoJla 3aKOHOB I'PaKJIaHCKUX yCTaHaBJIMBaja, YTO IJIABHBIM JI0KA3aTEIbCTBOM
OpadyHOro COI03a MPU3HAIOTCA MPUXOACKHE (MeTpuueckue) KHuru. Jus
perucrpanuu OpakoB pacKOJIbHUKOB ObUIM BBEAECHBI 0COObIE METPUUECKUE KHUTH.
B noxarBepkaeHue 3TOrO J10Ka3aTENbCTBA, B CIIy4a€ BO3HUKHOBEHMS COMHEHUM
OTHOCUTEIBHO METPUYECKHX AaKTOB, a TakKe €CiIu Opak B HUX HE 3aIluCaH,
coBepiieHHUs Opaka MOTJI0O OBITh JOKa3aHO: 1) OOBICKHOW KHHTOH; 2)
UCIIOBEAANBHBIMA POCIUCAMH; 3) TPAKIAHCKUMHU JOKYMEHTaMH, €CIU M3 HHX
BUJIHO, YTO T€, KTO Ha3blBaeT celsd Cynpyramu IpU3HABAINCh TAaKOBBIMH B
MPUCYTCTBYIOIIUX MECTaX U 0ECCIIOPHO MOJIB30BAUCH TPAKIAHCKUMHU MPAaBaAMH U
MPUBUIIETUSIMU, KOTOPBIE 3aBUCAT OT 3aKOHHOTO Opaka; 4) ciieCTBUEM (TTOKa3aHUs
CBSILLIEHHOCTY)KUTEIICH, CBUAETeIeH i nHbIX Jui) (cT. 35 CBoxa 3akoHoB) . Takum
o0pa3oM, yXe B TO BpeMsl perucrtpanus Opaka CUMTAIach aAMUHUCTPATHUBHBIM
aKTOM.

Hpyroif, KpoMme IIEpKOBHOMW, (OPMBI 3aKIIOYEHUs Opaka pOCCHICKOE
JIOPEBOJIOLIMOHHOE 3aKOHOJATENBCTBO HE 3HANO. [IpM OTCYTCTBUM LIEPKOBHOIO
oopmiieHuss Opaka OH paccMaTpUBAJICS KaK HE3aKOHHOE COXHUTEIbCTBO. JTO
MPABWIO PACIpPOCTPAHSIOCh HA POCCUHUCKUX MOAJAHHBIX AaXXe TOT/a, KOrja OHU

3aKJII0YaId Opak B PyroM rocyJapcTBe, Ie NPU3HABAJICSA MPAKIAHCKUM Opak.

! TomacsiH M.A. OCOBECHHOCTH 3aKJIIOUCHHS LEPKOBHOTO Gpaka B Poccmiickoit Mmmepun // Momnomoit
yuensrid. 2016. Ne29, C. 288.
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OTMeHa IIEpKOBHOTO TOpSJAKAa 3aKIIOUEHUs perucrpanuu Opaka u
YCTaHOBJICHHE MPOUEAYPhl TOCYJAPCTBEHHON perucTpanuu Opaka B OpraHax
3AI'Ca B Poccun mpou301uIo yKe B COBETCKOE BpeMsi U Ha cerojins B Poccuiickoii
®denepauuu IIPaBOBBIE NOCJIEJICTBHUS MOPOXKIAET TOJIBKO Opax,
3apETrUCTPUPOBAHHBIA B TOCYJAPCTBEHHBIX OpraHax 3allMCH aKTOB I'PAXKIAHCKOIO
cocrostaus (3AI'Ca). Uto xacaetcs Opaka, 3aKJIIOUEHHOTO M0 HOPMaM IIEPKOBHOTO
npaBa TOW UM UHOU KOH(PECCUU, TO ITO ABJISIECTCS JIMYHBIM JIEJIOM CYIIPYTOB.

Bomnpocel 3akmouenusi Opaka M €ro TOCYIapCTBEHHOM perucTparuu
yperyiaupoBanbl CeMeliHbIM KogekcoM P® (ct. 11) u denepaibHbIM 3aKOHOM OT
15.11.1997 No 143-®3 «O06 akTax rpakJlaHCKOT0 COCTOSTHUS.

[lopsinok  3akmroueHus Opaka, ycraHoBieHHbli B cT.11 CK PO,
OpeJCTaBIsIeT COOOM  «ONpEeNIEHHYI0  IOCJEI0BAaTEIbHOCTh  COBEPILEHUS
IOpUJIMYECKN 3HAYUMBIX JEHCTBUM, KOTOPBIE HAIPABICHbl Ha BO3HUKHOBEHUE
CYNPYKECKHUX  CEMEWHBIX  NPABOOTHOLIEHHWM, NIyTEM  T'OCYJapCTBEHHOMN
PErnuCTpaLny Gpaka B yCTAHOBICHHOM 3aKOHOM TIOPSIKE» .

[Ipouenypa 3akitodeHuss Opaka M €ro rocyJapCTBEHHOH peructpauuu
IpeaycMaTpUBaeT CleayIolIee:

1) OOpaieHue B OpraH pPErucTPaldd TPAKIAHCKOTO COCTOSHUS C
COBMECTHBIM 3asIBJICHHUEM O perucTpauuu Opaka. 3asBJIEHUE O PETUCTpaLMK Opaka
MOJACTCS KEHIMUHON U MyKunHOH B 060t oprad 3AI'C Poccuiickoit @eneparuu
N0 HUX BBIOOPY, T.€. HE3aBUCUMO OT PErUCTPAllMM MO MECTy >KUTEIbCTBA.
OTCyTCTBHE PETUCTPALIMM IO MECTY >KMTENIbCTBA WJIM HAJTMYME TAKOW perucTpaluu
Ha TEPPUTOPUU JAPYrOoro PErHoHa HE SBISETCS MPEMATCTBUEM Ul 3aKIFOYECHUS
Opaka..

Takoe 3asiBJIEHUE SIBISIETCS €IWHCTBEHHBIM JOIYCTUMBIM OCHOBAaHUEM JUIS
rOCy/IapCTBEHHON PErHCTpalluy 3aKII0YeHHs] Opaka U MOKET MOJaBaThCS B OTAEI

3ATI'C cnenyronMu cioco0amu:

! Apramonosa I" K., JIsicoBa I'.K. ['ocymapcTBeHHas: perucTpaIys 3aKIr0deHIs Opaka Kak ompe/eacHHas
opuauygeckas npouenypa // FOpuanueckas Hayka: uctopust U coBpeMeHHocTb. 2018. Ne 9. C. 70.
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— JIMYHO €IWHOE 3asBIICHWE B MHUCHBMEHHOW ¢opMe U COAEpP>KaHUIO,
yctaHoBlieHHOM [Ipukazom Muniocta Poccun ot 01.10.2018 Ne 201. 3akon
peIycMaTpuBaeT U BO3MOXKHOCTh O(OpPMIICHUS 3asiBICHUS O 3aKIIIOUEHUU Opaka
OTIIEIbHBIMU 3asBJIICHUSIMHU, B CUTyallud, NIPU KOTOPOM OAHO M3 JIUI[ HE MOXKET
JU4HO siBUThCA opran 3AI'C, dro mpeamnonaraeT oOs3aTeNbHOE HOTApUAIBHOE
YAOCTOBEPEHUE NMOANMUCH 1A, HEe siBUBLIErocs B opran 3AI'C;

— B (opMe DIIEKTPOHHOTO JIOKYMEHTa 4Yepe3 €AMHbIA  mopTanl
TOCYJapCTBEHHBIX W MyHHUIIUNAIbHBIX yeryr (https://www.gosuslugi.ru/). B stom
cllydae moJjiaya 3asiBJI€HHUS Ha PErHCTpalrio Opaka OCYIIECTBIISIETCS Yepe3 JIMYHBIMI
aKKayHT IoJb30BaTeNss Ha EqMHOM mopTane rocyJapCTBEHHBIX YCIYT. 3asBJICHUE
O 3aKJIIOYEHHH Opaka, MOCTyIuBIIEe yepe3 ENUHBIN mopTal rocyJapCTBEHHBIX U
MYHULIMIIAJIBHBIX YCIYT, HE TpeOyeT HOTapUaibHOIO yJIOCTOBEpeHHs. B nuyHoM
KaOMHETe BO3MOXKHO U OTCIEOUTh cTaryc 3asBieHus. llocie mnpoBepku OH
cmeHutcs Ha «mpuHsATo». C 1 okTabps 2018 roma Bce opranbl 3AI'C cTpanbl
HaYyaJu CBOIO pabOTy B HOBOM (he/iepaibHON TOCYNapCTBEHHON MHGOPMAIIMOHHOMN
cucreme OI'NC «EI'P 3AI'Cy». B cBsi3u ¢ 3TUM, Ha 3Tare NEPEXOaHOr0 MEepHoa,
NOCJIe TI0JIa4YM 3asiBJICHUSI Ha TOCYIAPCTBEHHYIO PETUCTPALMIO 3aKIIIOUECHHs Opaka,
OyaymmuM cyrnpyram HeoOxoaumo JmdHoe nocemeHue 3AI'Ca s yToOYHEHUs
YCIIOBUM M 0OCTOSITENBCTB MO AAHHOW rocy1apcTBEHHOM yciyre. [Ipurnamienue ot
oprana 3AI'C nminga mpoBedeHHs] BCTPEUH MPUAET IMOCPEICTBOM SIEKTPOHHOU
MOYThl 3asBUTENCH(JIs1) OO0 TenedoHHOro 3BOoHKA. [IpenmymectBa mojaaydu
3asiBJICHUS] Ha pErucTpaluio Opaka B 3JeKTpoHHOM ¢dopme uepe3 [lopran
rOCYJapCTBEHHBIX M MYyHHLIMNANbHBIX ycayr Poccuiickon ®enepaunu nepen
nogaveit B oprane 3AI'C cocTouT B TOM, UTO: 3asiBKa IMOJAETCS B J000E BpeMs
CYTOK; 3asBJICHUC TPUHUMAETCA Kak B OyJHM, TaKk W B BBIXOJHBIC; HET
HEOOXOJMMOCTH BBICTaMBaTh OYEPEIM U 3aMOJNHITh CTaHAAPTHYIO (opmy
3asiBJICHUS] OT PYKH; MOJATh 3asBJIICHHE MOXXHO U3 JKOOOr0 ropoja Wid CTPaHBI.
[Ipu nosmaye 3IEKTPOHHOM 3asiBKH HAa PETMCTPALMI0 MECTO M BPEMSI PETUCTpaluu

BBI6I/IpaCTC}I 141 6p0HI/IpyeTC$I ABTOMATHU4YCCKH Cpa3y B MOMCHT IIOAAa4YM 3asBJICHUA,
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TaKk Kak callT pacrojiaraeT MH(OpPMALMOHHOW 0a30il O 3arpyKE€HHOCTH OTIEJIOB
3AI'C no Bceit Poccun.

— uepe3 MHoro¢yHkuuoHanpHblii 1eHTp. C xonma 2017 roma crano
BO3MO>XKHBIM T10/1a4a 3asBJICHUS Ha pErUCTpaIuio Opaka B MHOTO()YHKIMOHAIBHBIX
HEeHTpax. 3asBieHHe OyJeT nepenaHo B yKazaHHbIA B 3asBiieHun otnen 3AIC B
teuenue 1-3 guelt, nanmee 3toT otaen 3AI'C cBsxkeTcs ¢ 3asBUTENEM U MOATBEPIUT
YKa3aHHOE B 3asBJICHUU KEIAEMOE BPEMS WIIA COTJIACYET JIPYTOE;

— 1o unrepHety B otaen 3AI'C (ue Be3ne);

— T1I0 UHTEpPHETY 4epe3 TOopoACKoW mnopTtan (Hamp., B BopoHexckoi
00JacTh).

OAHOBPEMEHHO C MOJAaYell COBMECTHOTO 3asBJICHHS O 3aKIOYEHUU Opaka
HEOO0XOMMO MPEIbABUTH:

— JIOKYMEHTBHI, YOCTOBEPSIIOIINE JMUYHOCTH BCTYMHAIOIIUX B Opak;

— JIOKYMEHT, MOATBEPKIAIOIIMNA TpEeKpaleHue Npeabaymero Opaka, B
ciydae, eciy JIMIio (JIMila) COCTOSIIO B Opake paHee;

— Ppa3pelleHHne Ha BCTYIUIEHUE B OpaK 10 TOCTUKEHUSI OpayHOro Bo3pacTa.

PaccMoTpeHHbIN nepedeHb JOKYMEHTOB, HEOOXOUMBIX JJIsl MPEAbSIBICHUS
IpU TPEJICTABICHUN 3asBICHUSI O 3akioueHun Opaka B opran 3AI'C, sBisercs
3akpbIThIM. [lpy momaue 3asBiIeHHS O 3aKIOYEHUH Opaka MpeacTaBiIseTcs
KBUTAHLMA 00 OIUlaTe TOCYAapCTBEHHOW TMOUUIMHBI 3a TOCYIapCTBEHHYIO
pErucTpaluIo 3aKioueHus Opaxa,

2. Corpynuuku 3AI'C 10KHBI KX O3HAKOMUTH OpavyIOLIUXCs C YCIOBUAMHU
U TOPSAKOM pPErucTpanuu Opaka, pa3bsICHUTh MX IpaBa U OOS3aHHOCTH Kak
OyoylIMX CyHpyroB W pOJIWTENEH, NOpeaynpeautb 00 OTBETCTBEHHOCTH 3a
COKpBITHE TPENSATCTBUI K 3aK/IIOUEHHUI0 Opaka, a Takke JOHKHOCTHOMY JIMILY
oprana 3AI'C  HeoOxomumMo  yOemauTbCs B OCBEIOMIIEHHOCTH  OOOUX
NOTEHIMAIBHBIX CYIPYrOB O CEMEWHOM TMOJOKEHUU KaXJAOT0 U O COCTOSTHUU
3JI0pPOBbs IPYT Apyra

3. Bpems u mecrto 3akmtouenus Opaka. C 1 okts6pst 2018 roma BCTynuiu B

CU1y USMCHCHUA B OTACJIBHBIC aAKThI Poccuiickon CDCI[CpaHI/II/I, COINIaCHO KOTOPBIM
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3aKJII0OUYCHHE Opaka MPOU3BOJUTCS B JUYHOM MHPUCYTCTBUU JIUI, BCTYMAIOIIUX B
Opak, 10 UCTEYEHUH MECsla U HE MO3JHEee JIBEHAMLIAaTH MECSIEB CO JIHSA TO0JIayu
3asBieHust B opradn 3AI'C B jgaTy U BO BpeMsi, KOTOPbIE OMpPEACIICHBI JIUIAMU,
BCTyHaromuMu B Opak. OOIIMM CPOKOM PETHUCTpaIluu Opaka OJWH MECSIl CO JTHS
MoJIauu JMIAMHU 3asiBJICHUS O perucrpanuu Opaka. Perucrpamus Opaka goiKHA
OCYLIECTBJISITBCA C 0O0S3aTE€IBbHBIM NPHCYTCTBUEM HEBECT, PETUCTpALUS 4Yepes3
MpeICTaBUTENICH HE JIOMyCKAETCs. HA30BET - HU UMEIOT IPaBO BBIOPATH (haMUIIUIO
OJTHOTO M3 HUX KaK OOy (haMHJIMIO CYMPYTOB WA B TaJbHEHIIIEM UMEHOBATHCS
0OpavyHbIMU (PaMUTUSIMH.

Peructpanus 6paka HaXOJUTCS B UCKIIOYUTEILHOM KOMIETEHIIMU OPTaHOB
pPErHCTpalli aKTOB IPAKJAHCKOIO COCTOSIHUSA. JIF000OM Apyroi rocyaapCTBEHHbBIN
opraH, OOIIECTBEHHAsl OpraHu3alus, OPUIUYECKOe WKW (U3NUYECKOe JIUIO He
MMeEeT MpaBa OCYHIECTBISATh PETUCTPAlMIO Opaka, BbIJIaBaTh JHOOBIE JOKYMEHTHI,
MOATBEPKAAIOLIME PETUCTPALUIO OpaKa.

K mpumepy, EpkeeBa M.JI. oOparunack B CyJ ¢ MCKOBBIM 3asBICHHEM 00
YCTAHOBJICHUM (paKTa HAXOXKJACHUS HAa WXKIUBEHUHM, BKIIOYEHUHU B YHUCIO
HACJICTHUKOB, MPU3HAHUU MpaBa Ha o0s3aTenbHy0 noito k bukOymatory C.J.,
buxOynatoBy II.J[., yka3weiBasi cnemyromee. OHa TpoOKHMBajla COBMECTHO C
bukOynaToBeIM MOCIIE 3aKIIOYEHUS B MEUETH IPakAaHCKOTO (IIapuaTCKOTo) Opaka
«Hukax», B n.YepenaHoBo y ee MaTepu U BEJIM COBMECTHOE X03siicTBO. [locie
cmept  buxOynatoBa EpkeeBa M.JI. (dakTuyeckn mnpuHssIa HaCIEICTBO,
MPOAOJIKAET MPOXKUBATH B KBAPTUPE, OTJIAYMBAET KOMMYHAJbHBIC YCIYTH, JI€JIACT
TEKYIIHI PEMOHT, TO €CTh YIPABIISIET, OJIb3YETCSl HACIEICTBEHHBIM UMYIIECTBOM,
MOAJCP)KUBAET €ro B HAMJIEKAIIEM COCTOSHHHM, TO €CThb, OTHOCUTCSH Kak K
co0cTBeHHOMY uMmyIecTBy. [locne cmeptu bukOynaroBa HOTapuycOM OTKPBITO
HacieacTBeHHOoe nieno, EpkeeBa M.JI. k HacnenoBaHuto He npu3sbiBaigack. [Ipocut
YCTAHOBUTHh (DAKT HAXOXKIACHUS Ha WXKIUBCHUUM W BKIIOYUTH €€ B YHUCIO
HACJICTHUKOB TIOCIIE CMEPTH, MPU3HAB 32 HEW NIPABO HA 00s13aTEIBHYIO JOJIIO.

CyaoM yCTaHOBJIEHO MEXIy HMCTHIe M BUKOymaToBbIM 3akitoyeH Opak

((HI/IKaX», O Y€M B KHHUIC PETUCTpallUKd O 3aKIOYCHHUHU 6pa1<a «Huxkax»
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IIPOU3BEACHA 3allUCh B MECTHOW MYCYJIBMAHCKOM PEIMTHO3HOM OpraHu3auuu
Maxais-meuers.

Cyn B yAOBJIETBOPEHUHU MCKOBBIX TPEOOBaHMM MPaBOMEPHO OTKa3all, yKa3as,
YTO MYCYJIbMAaHCKHE OpPraHM3alliM HE SBJLIIOTCS OpraHaMH 3allluCyd  aKTOB
TPaXJIAHCKOTO  COCTOsIHUSL Ha  Teppuropun  Poccuiickon Denepanuu B
COOTBETCTBUHM C (hefepaiabHbIM 3akoHOM. B cBsizu ¢ uyem, Opax «Hwukaxy,
3aKII0YeHHBI MexXay bukOynatoBeiM U EpkeeBoil He BlieUeT HUKAKUX MPaBOBBIX
IIOCJIEACTBUN, U HE SIBISAETCS AKTOM T'PAaKIAHCKOTO COCTOSIHUS, KOTOPBIM BIIEUET
BO3HMKHOBEHUE, W3MEHEHUWE WM T[PEKpalleHue TMpaB U O00S3aHHOCTEH.
CnenoBatenbHo, bukOynaroBa u EpkeeBa B Opake HE COCTOSUIM M COBMECTHOM
COOCTBEHHOCTH, BO3HHKAIOLIEH B MOpsAKe, npeaycMoTpeHHOM cT.256 'K PD u
cr.ct.33 1 34 CK P®, He npuobper’.

B TO Xe BpeMsA CTOMT YTOYHUTH, YTO XOTS B 3aKOHE M CKa3aHO, YTO
3asBJI€HME O 3akioueHun Opaka momaercs B opran 3AI'C, oxgnako
roCy/lapCTBEHHAsI pErUCTpalUs 3aKII0UEHUsI Opaka MOKET ObITh MPOU3BEACHA NPU
YCTAHOBJICHHBIX 3aKOHOM YCJIOBHSIX OpPraHaMM MECTHOTO CaMOYyIpaBJIEHUs,
HAJICJICHHBIMUA TOJHOMOYHUSIMA Ha TOCYIAapCTBEHHYIO PETUCTPALMIO aKTOB (TIe
Hery opraHoB  3AI'C), koHcyabckuMu  yupexiaenusimu PO wim
TEPPUTOPUAIBHBIMU OpraHaMu MuHucrepcTBa roctunuu PO.

OcHoBaHMEM Uil pErucTpaluu Opaka SIBISETCS COBMECTHOE 3asiBICHHE
Opauyromuxcs. Takoe COBMECTHOE 3asBJICHHE SBISIETCS HHUYEM MHBIM, Kak
COOOIIEHHEM  KOMIIETEHTHOTO TOCYJapCTBEHHOIO OpraHa O HaMEpEeHHUH
3aperucTpupoBaTh Opak, T.e. O COBMECTHOM CTOMKOM YOEXIEHHWU COBEPIIUTH
corjacoBaHHbIe JEHCTBUA, HaIpaBJICHHbIE Ha perucrpanuio Opaka, Ha
BO3HMKHOBEHHE B3aUMHBIX IpaB M OOSA3aHHOCTEH CymNpyros, MpHOOpeTEeHHE
HOBOTo craryca. C MOMEHTa MOJyYEHUs TAKOTO YBEJOMIIEHHS OpraH PernucTpauun
aKTOB TPaXXIAHCKOTO COCTOSIHUS MPOBOJUT MPOBEPKY MH(OpMAIUK, 3asBICHHON

6pa‘—IYIOHII/IMI/IC$I Ha OTCYTCTBHUC O6CTO$[TCJ'H>CTB, MPCIATCTBYOINNUX 3aKIIFOYCHUIO

! Peurenne CamaBarckoro paiionHoro cyna (Pecny6imka Bamkoprocran) ot 6 nexabpst 2017 T. o geiy
Ne 2-577/2017 [Dnextponnsiii pecype]. Pesxum noctymna: https://sudact.ru/
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Opaka, ¥ HayWHAET TIOJTOTOBKY K TMPOBEJICHUIO PErHCTpalnuu Opaka B CPOK,
YUYUTBIBas MOXKETAHUS OpauyIOIIUXCs O MECTE U TOP)KECTBEHHOCTH npouez:ypml.

Cr. 11 CK P® naer ocHOBaHHA YTBEpXIaTh, YTO MY>KUYMHA U JKECHIIMHA
JIOJKHBL JIEMCTBOBATh COOOINA, TO €CTh COBEpIIATHh COrJACOBAaHHbBIC JIEUCTBUS,
KOTOpBI€ JIOKA3bIBAIOT HAJWYHE B OOOMX YCTOMYMBOIO BHYTPEHHETO YOEKICHUS
3aperucTpupoBaTh Opak. OgHAKO B psne cTpaH, Hanpumep, B VMcnmanuu, [laname,
[lepy, Ykpaune nmomyckaercsi odopmicHue Opaka yepes HpeI[CTaBI/ITeJI}IZ. Takue
K€ MPEJIOKEHUS 3BydaT M B OTCYECTBEHHOM HaydHou cpene. Ilomaraem, 4ro
nofgoOHasi MpaBoBasg HOpPMA HAPYIIUT MPUHIUI JIMYHOTO, (PUIYIIHAPHOTO
XapakTepa Opaka Kak CIEJIKH, MOJPhIBACT €ro YCTOM W TPATUIIUU, MPOTUBOPEUUT
BCEMY CYIIECTBY M TPAaBOBOM NPHUPOJEC MAHHOTO HOPUAUYECKH 3HAYMMOTO
nerctBus. OTMETUM, YTO TPakAaHCKO-TIPABOBBIE HOPMBI MPEJACTABUTEILCTBA B
POCCHUICKOM CEMEMHOM MpaBe P perucTpanuu Opaka He ACHCTBYIOT.

Tak, IIpokypop r.YXThl oOpaTuics B CyJ C aJAMUHUCTPATUBHBIM HCKOM K
amMuauctpaiimu - MOI'O  «YxTa» 0 Tpu3HAHUM HeaeUcTByromuM m.1.3
AJIMUHUCTPATUBHOTO perjlaMeHTa MPEAOCTABICHUS MYHHIIUIIAIBHON YCIyTH
«Bpigaua pazpenieHus BCTYNUTh B Opak HECOBEPIICHHOJETHUM JIMIIAM,
JIOCTUTIIIUM Bo3pacta 16 JeT », yTBEp>KIACHHOTO MOCTAaHOBJICHUEM aIMUHUCTPAIIUN
MOT'O «¥Yxta» ot 20 HOs10ps 2015 roma Ne 2543, B o6ocHOBaHUE TpeOOBaHUM
yKa3aB, 4TO 3Ta HOpMa MpeaycMaTpuBaeT BO3MOXKHOCTb OOpaIleHHs OT MMEHHU
3asBUTEIIS U1 MOJTyYEHUSI MYHUITMTIATLHON YCIIYTH JIUIA, UMEIOIETO TaKoe MPaBo
B COOTBETCTBHM C 3aKOHOJATEIILCTBOM Poccuiickoit denepanuu aud0 B CHITY
HAJICJICHUS €ro 3asBUTENIEM B TMOPAJKE, YCTAHOBJIEHHOM 3aKOHOAATEIHCTBOM
Poccuiickoi Oenepannu, COOTBETCTBYIOIIMU MOJJHOMOYHSIMH, qTOo
npoTUBOpEeUHT mojoxeHussM cr1.13 CemeitHoro koaekca PO, c1.24, c1.26

CDez[epanLHoro 3akoHa «O0 akTax I'paKaIaHCKOIoO COCTOSAHU).

' Haymos S1.B. VcioBus 1 IOpsIOK 3aK/IIOUEHHs OpaKka B POCCHIICKOM CEMEHHOM IIpaBe: JUC. ... KaH.
topua. Hayk: 12.00.03./ 51.B. Haymos. Mockasa, 2017. C. 167.

Apramonosa I" K., JIsicoBa I'.K. ['ocymapcTBeHHass perucTpaIus 3aKIr0dcHUs Opaka Kak ompe/eacHHas
opuauygeckas npouenypa // FOpuaunueckas Hayka: ucTopus u coBpeMeHHocTb. 2018. Ne 9. C. 71.
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[IpeacraBuTenu agMHUHUCTPATUBHOIO OTBETYMKA agMuHucTpauuu MOI'O
«Yxta» no poBepeHHocTH KoncrantuHoBa E.H., MensbiiennHa A.B. ucKoBbIe
TpeOOBaHMs HE MPU3HAIN, YKa3aJlH, 9TO OCIapuBaeMas HOpMa SBISICTCS HOPMOU
TPaXJAHCKOrO0 MpaBa, KOTOPOE MPEAyCMATPUBAECT BO3MOXKHOCTH JEHCTBOBATH OT
UMEHHU HECOBEPIICHHOJETHETO €ro 3aKOHHBIM MPEACTABUTENAM (POJIUTENSM,
noneyuTenasiM) OO  MPEACTaBUTEISIM HA  OCHOBAHMM  JJOBEPEHHOCTH,
odOpMIICHHOM B TOM 4YHCI€ B TMpPOCTOM TmHchbMeHHOH (opme. Ilpuznanue
OCIapuBaeMOM HOPMBI HE JCHUCTBYIOIIEHM HApPYWIUT IpaBa  3asiBUTEIICH,
npeaycMoTperHbie denepanbHbiM 3aKOHOM «OO0 opraHuzaiuu IpeaoCTaBICHUs
rOCYAapCTBEHHBIX M  MYHHMIIMOAIBHBIX  YCIOyr», Ha  oOpalleHue  3a
MPEIOCTABICHUEM MYHUIIUNIATBHOW YCIIYTH Y€PE3 MPEACTABUTENS, TPEACTABICHUE
3aKOHHBIM TIPEJICTABUTENIIM IIpaBa Ha OOpalleHHuEe 3a TaKou yciyroi Oyner
COOTBETCTBOBATh MHTEPECAM HECOBEPIICHHOIETHHUX.

Cyn tpebGoBaHMs MPOKypopa T.YXThl YJIOBIETBOPUJI, MOTHUBHUPOBAB COBE
peuieHrne TeM, 4To NOcKoibKy CeMelHblid koaekc P® perynupyer mopsaok u
YCJIOBUS 3aKJIIOUEHUSI Opaka U HE MpeayCcMaTpUBacT BO3MOXKHOCTU JIEMCTBOBATH
Ipy 3aKI0YeHUur Opaka (B TOM 4yuciae Opu oOpalieHMHM B OpPraH MECTHOIO
CaMOYIIpaBJIEHUS C MPOCKOOI O pa3penieHuH BCTYIIUTh B OpaK JIMIaM, JOCTUTIINM
Bo3pacta 16 ner ) udepe3 MpeacTaBUTENs, TPAXIAHCKOE 3aKOHOJATENIbCTBO K
CIIOPHBIM IPABOOTHOIIEHUSIM HE IPUMEHUMO.

Hcxoass U3 M3M0KEHHOTO 3asgBUTENIEM, TO €CTh JIMIIOM, OOpaTHBIIMMCS B
OpraH, NPEAOCTABIISIIONINN MYHUIUMIAIBHYIO YCIyry «Bbigada paspenieHus
BCTYNUTh B Opak HECOBEPIICHHOJICTHUM JIMIIAM, JOCTUTIINM Bo3pacta 16 mer »,
MOXET OBITh TOJIBKO HECOBEPIICHHOJCTHUN, JOCTUTIIMM Bo3pacta 16 Ier,
MOCKOJIPKY TIOJTHOMOYHSI Ha Takoe OOpaleHue WHOMY JIMILy MepeaHbl ObITh HE

1
MOTYT .

! Pemenne YxTuHCKOrO ropozckoro cyna (Pecry6imka Komn) ot 25 smeapst 2017 1. mo memy Ne 2A-
357/2017 [DnexTponHbIH pecypc]. Pexxum goctyma: https://sudact.ru/
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Hrak, Opak OCHOBBIBacTCS Ha JOOPOBOJIBHOM COTJIACHM MYXXKYHHBI U
KEHILMHBI; 1I0J1a4a 3asBJICHUS O PpErucTpauuu Opaka He co31aeT 00A3aHHOCTH IS
Opauyrommxcs co3/iaBaTh Opak, Tak Kak Mojada 3asBJICHUS O pErucTpauuu Opaka
SBIISICTCSL JIMIIB PETJIAMEHTUPOBAHHBIM TOPSIIKOM COOOIICHUSI KOMIIETEHTHOTO
OpraHa O HaMEpEeHUHU 3aperucTpupoBaTh Opak M HE CO3AAET OOS3aHHOCTH
3apErucTpUpPOBATh €TO.

['ocynapctBeHHas  peructpanust  Opaka  ABIETCA  3aBEpLIAIOIIMM
IOPUIMYECKUM (PAaKTOM B CHCTEME CIIOKHOTO IOPUAMYECKOTO COCTaBa 3aKIIOUEHUs
Opaka. AnmuHHCTpaTUBHbIA akT opraHa 3AI'C neruTumMupyeT OTHOLIEHUS,
MIOPOXK1ast UX BOSHUKHOBEHUE MEXKAY CYyIPyTaMH.

CK P® B 1. 1 cT. 11 umMnepaTMBHO yCTaHAaBIMBAET, UTO 3aKIIOUYEHUE Opaka
IPOU3BOJUTCS B JIMYHOM NPUCYTCTBUM JIUL], BCTynaromux B Opak. Jlata u Bpems
rOCy/IapCTBEHHOM pErucTpanuy 3aKiIIOueHus Opaka OINpenessioTcs NpU Iojaue
COBMECTHOI'O 3asBJICHUSA O 3aKJIOYEHUM Opaka JMIaMu, BCTYMAIOIMIMMHU B Opak
IOCPEACTBOM  BbIOOpa JOCTYNHBIX JaThl W BPEMEHM U3 HHTEPBAJIOB,
onpeaeneHHblx BolOpaHHbIM opraHoMm 3AI'C B ¢enepaiibHONM HHPOPMALMOHHOM
cucrteme. B coorBercTtBuM co cratbeil 11 CemeintHoro komekca P® perucrtpanus
3aKJIIOueHusl Opaka OCYILECTBISIETCSl HE paHee, YeM MO0 MCTEUCHUHM Mecslla U He
MO3JHEE JBEHAJATH MECALIEB CO JIHS MOJAaYM COOTBETCTBYIOIIETO 3asBJICHUS B
opran 3AI'C. B caydae, eciu B Ha3Ha4Y€HHBIM JIEHb Ilapa HE SBUJIACh Ha
pEruCTpalvio 3aKiIoueHHuss Opaka, HEOOXOAMMO BHOBb IMOAATh 3aBICHHUE O
3akiroyeHuu Opaka. HoBast nmara rocygapCTBEHHOW pEerucTpaldy 3akKiIiOoueHUs
Opaka OyaeT Ha3HaueHa C COOJIOACHHEM YCTAHOBJIEHHOTO 3aKOHOM MECSYHOTO
cpoka. B aTtom ciyuae cornacHo crarse 333.40 HanoroBoro koxekca Poccuiickoi
®enepanu rocynapcTBEHHas MOIUIMHA, yIUIaYeHHas 3a perucrpanuio Opaxa,
BO3BpaTy HE MOJICKHUT U OpadyroluMcs BHOBb OyAeT HEOOXOJUMO YIUIATUTh
roCyAapCTBEHHYIO MOLUUIMHY MPH M0J1aye 3asBJICHUS O 3aKJII0YeHUH Opaka.

[To »xemaHuio aMil, BCTYMAKOIIUX B Opak, TOCyIapCTBEHHAsl PETrUCTpalus
3aKJIIOUeHUs Opaka MOXXET MPOU3BOAUTHCA B TOPKECTBEHHOM OOCTAHOBKE.

[Ipouenypa rocyaapCTBEHHOM perucTpaliy 3aKkioueHus: Opaka B TOPKECTBEHHON
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OOCTaHOBKE HE perjaMEHTHUPOBaHA, B CBSI3U C YEM TOPIKECTBEHHAs LEPEMOHUS
3aKII0YeHUs Opaka OpraHu3yeTcs, HCXOJs M3 MaTepUAIbHO-TEXHUYECKUX U
¢uHaHCOBBIX BO3MOxHOCTeH oprana 3ATC.

B HCKITIOYUTENBHBIX CUTYallUsX, KOTJAa OAMH W3 OyAyIIUX CYIPYTOB HE
MOKET JMYHO NPHUCYTCTBOBATh HAa IIEPEMOHUU 3aKIIOUYEHUs Opaka, JOMYCTUM
BbIe3/] coTpyaHuka 3AI'Ca. B TakoMm ciiyuyae BbI€3/IHasl perucTpaiust Opaka MOXKET
ObITh MIpoBesieHa: B 6onbHUIE; B CU30; B KOJIOHUY; ToMa; B ”THOM MECTE.

["'ocynapcTBeHHast perucTpalys 3aKJIF0YeHNs Opaka yKa3blBa€T HA MOMEHT, C
KOTOPOT'O BO3HHMKAIOT IpaBa U 00SI3aHHOCTH CyNpyroB. IloaToMy o0s3aTebHBIM
JIEUCTBUEM TMPU TOCYJAPCTBEHHOM pETUCTpaIlMy 3aKIIOYeHHUs Opaka sBIsSETCA
MOANUCAaHUE JIUIIAMU, BCTYNAIOMIMMU B Opak, 3alucu akTa o 3aKJiloueHuu Opaka. B
ynocTtoBepeHue (pakra peructpanuu 3akimouenus opaka opranom 3AI'C BeigaeTcs
CBUJIETEIHLCTBO O 3aKIIOUYEHUU Opaka M B MACMOPTax 3asiBUTEJICH MPOCTaBIISIOTCS
IITAMITBI O 3aKJIFOYEHUU Opaka.

B cootrBerctBun ¢ nyHkroM 1 crtateu 32 CK P® cynpyru no cBoemy
JKEJTaHUIO0 BBIOMPAIOT MpHU 3aKIIOYEHUH Opaka (aMHIMIO OJHOTO M3 HHUX B
KauecTBe oOme Qamunnu, auO0 KakAbld M3 CYNpPYroB COXpaHSET CBOIO
no0paunyto hamuinio, b0, eCliu UHOE HE TIPETyCMOTPEHO 3aKOHAMHU CYOBEKTOB
Poccuiickoit ®enepanuu, NpUcoeAUHSIET K cBoel (pammimnu (haMHIIMiO Jpyroro
cynpyra. CoeauHenue (GpaMuiInil He JOMyCKaeTcs, eciy Jo0padHast haMHuIIds XOTs
Obl OJHOTO W3 CYNPYroB sBisieTcsa JBOWHOW. Takum oOpa3oM, NPUCBOCHUE
CylnpyramMm WHOW (amuiny, He NpUHAAJIekKAUlel HU OJHOMY U3 CYNPYToB, HE
MPEyCMOTPEHO 3aKkoHOAATENbCTBOM Poccuiickon denepanuu.

Ha ocHOBaHMM BBIIEU3IIOKEHHOTO, CIEAYEeT OTMETHTh, YTO MOPSIOK
3aKJTFOYCHUS Opaka yCTaHaBIIMBACT, YTO:

— TOCYAApCTBEHHAs PETHCTpaIlvs 3aKIIOUYCHHs] Opaka MPOW3BOJIUTCS TPU
cOOJIIOICHUH YCIIOBUH, TPeayCMOTpeHHbIX 1. 1 ¢T. 12, cratbsiMu 13 u 156 CK P®;

— 3aKIIOYeHHe Opaka M TocyJapCTBEHHAs! pEerucTpalus 3aKIrodeHus Opaka
MIPOU3BOJIATCS HE paHee, YEM [0 MCTEUCHHHM MecdAlla U HE MO3JIHEE JIBEHAIUATH

MECSIIIEB CO JHS MOJa4 COOTBETCTBYIOIETO 3asiBiaeHus B opran 3AI'C;
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— CpOK, YCTAaHOBJICHHBIH B OJWH MeECAll, MOXET OBITh H3MEHEH
pykoBoautenieMm oprada 3AI'C no ocHoBaHusM, npeaxycMoTpeHHbIM 1. 1 cT.11 CK
P®;

— TOCYJapCTBEHHAs PETUCTpallvs 3aKIIOueHUs Opaka MPOU3BOJIUTCS B
JIMYHOM MPUCYTCTBUM BCTYMAIOMINX B Opak;

— TOCYAApCTBEHHAs PErucTpauus 3akIOYeHHs Opaka NpH HEKOTOPBIX
CUTYallUsIX MOXET ObITh MPOM3BE/ICHA B MPUCYTCTBUU JIUI, BCTyMNalOUUX B Opak,
BHE nomenieHus: oprana 3AI'C;

— TOCYJIapCTBEHHAasi PErucTpalus 3aKIOueHHsi Opaka HE MOXKET ObITh
npous3BeJeHa  NPU  HAIMYUM  TPENATCTBYIOIIMX  3aKIIOYEHUI0  Opaka
obcrosarenbcTBax (cT.14 CK PD);

— TOCYJApCTBEHHAas perucTpauus 3akiloueHus: Opaka MOXET ObITh
IPOM3BE/IEHA B TOP>)KECTBEHHOM 0OCTaHOBKE (IO KEJIaHUIO0 OpavyOIINXCs);

— pykoBoautenb opraHa 3AI'C MoxeT OTka3aTb B TOCYyAapCTBEHHOMU
perucTpanuu 3akitoueHns Opaka npy HAIMYUU JOKA3aTeNbCTB, MOATBEPKIAFOIINX
CYILLECTBOBAHHE OOCTOSTENBCTB, MPENATCTBYIOLINX 3aKIIIOUEHHIO Opaka.

Ha mepBbIii B3I, MOPSIOK 3aKIOUeHUS Opaka M €ro rocyiapcTBeHHas
perucrpanys ONHUCaHbl B 3aKOHAx JIOCTaTOYHO MPOCTO MU MOHATHO. OJHAaKo
IpaKkTUKa UX NMpUMeHeHHs paboTHUKaMH opraHoB 3AI'C BbI3bIBAECT 3aTpyAHEHUS B
psAZe BOIPOCOB, HE YPEryJUpPOBAaHHBIX 3aKOHOAATEIIbBHO W HE HMEIOIIMX
pPa3bACHEHH BBICLIETO Cy/1€0HOTI0 OpraHa CTPaHbl. BOIPOCOB.

[lepBoe, HAa 4TO OOpAaTUM BHUMAHHUE, TAK 3TO OTCYTCTBHE B PACCMOTPEHHBIX
3aKOHAX TMOJIOKEHUHM, PErIaMEHTUPYIOIIUX TMOPSA0K TMOJlauyd 3asiBJICHUS O
3aKII0YeHUH Opaka M caMy Mpoleaypy IO TOCYAapCTBEHHOW pPErucTpaiuu
3aKTI0YeHUs] Opaka, €Ciu BCTYMaeT B Opak JIMIO, Y KOTOPOTO €CTh (hU3MYECKUi
HEJO0CTaTOK, BCJIECTBUE KOTOPOTO OHO HE MOKET MOANUCATHCS COOCTBEHHOPYYHO
B 3a8BJICHUM WU B 3allMCH aKTa O 3aKIIOYeHUH Opaka. SIBisieTcss M cienora
¢uznyeckum  HepoctatkoM? Kak OyayT mMOANMCHIBATBCA B JOKYMEHTax

HCTPAaMOTHBIC JII-O,ZII/I?
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Muntoct Poccun, ocymiecTBistomuii (GyHKIUUM KOHTPOJIA U Haa30pa B
cdepe opranoB 3AI'C, pekomennyet opranam 3AI'C mpuUMEHSTh B TaKUX CIIydasix
HOpMBI ['paxknanckoro konekca Poccnm, cornmacHO KOTOpPBIM, €CIIA T'pa)KAaHWUH
BCJIEICTBUE (PU3UYECKOTO HENOCTaTKa, OOJE3HU WM HErPaMOTHOCTH HE MOKET
COOCTBEHHOPYYHO MOJIHUCATHCS, TO MO €ro Mpoch0e CHIEIKYy MOXKET IMOANUCATH
npyroil rpaxxaanuH. [loanmuce mociieqHero AobKHa OBITh 3aCBUIETEIBCTBOBAHA
HOTapUycoM JIMOO JApYyrMM JIMIIOM, HMEIOIIMM IIPaBO COBEpLIaTh TaKoe
HOTapUaJbHOE JEHCTBUE, C YKa3aHWEM NPHUYMH, B CHUIIY KOTOPBIX COBEpLIAIOLIUI
CICIIKY HE MOT IIOJIIINCATh €€ COOCTBEHHOPYHHO' .

Opnako mpokyparypa cuuTaeT uHade. V3BECTHBIE CUTyallud, B KOTOPBIX
Hwmxeroponckue n Kazanckne 3AI'Chpl oTkazamum HE3pAYMM JIOASM B IIPUEME
3asdBJICHUN O 3aK/IIOYEeHHUU Opaka 0e3 pYyKOINpHKIaJyuKa U HOTapuyca, HE ObLIU
TOJUICPIKAHbI IIPOKYPATYPOIA-.

2. AHanoruyHas CHUTyalMs TPOUCXOOUT MU € OpakocOYeTaHUSIMU
WHOCTPAHIIEB: JIMI], HE 3HAIOUIMX TOCYJIapCTBEHHOTO sA3blka Poccum — pycckoro
s3bIka. B (denepanbHOM 3aKOHOMATENHCTBE HET HOPM, OOSI3BIBAIOIIUX TAKUX JIUIL
MIEPEBOJUTD 3aMMCU aKTOB IPAXXKIAHCKOIO COCTOSIHUS Ha SA3BIK CBOETO IOCYyAapCTBa
B MOMEHT €€ cocTaBieHUs. HeT HopM, 00s3bIBAIOIINX MPUBJIEKATh MEPEBOTUNKOB
K MOpoueAype 3aKiroyeHuss Opaka, a TakKe HOTApUYCOB, KOTOPBIE JIOJKHBI
3aCBUJCTENILCTBOBATh WX MOJANUCH B JOKyMeHTax. Mmeromumecs cr. 7 m 13
®enepanbHoro 3akoHa oT 15.11.1997 «O0 aktax Tpa)kJaHCKOIO COCTOSHUS»
OTHOCATCA K JOKYMEHTaM KOMIIETEHTHBIX OPraHOB HHOCTPAHHBIX TOCYJApCTB,
NPEACTABIAEMBIX [UISl TOCYJAPCTBEHHOM PErHCTpaluyd akTOB TIPaXkIaHCKOrO
COCTOSIHUA JINOO B JJOKA3aTEJbCTBO PErHCTPALUU AKTa TPAXKIAHCKOTO COCTOSIHUS,

MPOU3BEACHHON Ha TEPPUTOPUU MHOCTPAHHBIX TOCYIApCTB. A BeIb 3aKJIIOYEHUE

! Kammmposa M.O. Ha3pesinas He06X0AHMMOCTh H3MEHEHHs 3aKOHOIATENNECTBA, PEryIHPYIOIIEro HOPsI0K
3aKkmroueHust Opaka. B cOopuuke: IOpuamueckas Hayka: MCTOPHS, COBPEMEHHOCTb, MEPCIEKTHUBHI (TIO
pe3yibTaTaM Hay4YHO-HCClieioBaTeIbckol paboThl «IIpobiemsr Kacnus B cOBpeMEHHOM HallMOHAILHOM
U MeXIyHapomHoM mpaBe): IX MexnyHaponHas Hay4YHO-TIpaKTH4ecKas KOH(epeHUHs: COOpHUK
Matepuanos. 2018. C. 22.

2 Benosa 1. He pasrisinenu mronei: B Hukaem HoBropoje ciienbie He CMOIUIM MOJATh 3asiBIICHHE HA
perucrpanuio 6paxa. [DnekTpoHHbIH pecypc]. Pexxum goctyma: https://rg.ru/2016/08/01/gurckaia-sluchaj-
v-nizhnem-rutina-formalnogo-otnosheniia-k-nezriachim.html
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Opaka — 3TO CEpbE3HBI aKT T'PAXKITAHCKOTO COCTOSIHUS, JEHUCTBHSI TPaXKIaH,
BIUSIONINE HAa BO3HUKHOBEHHE M H3MEHEHHUE MpaB M OOS3aHHOCTEH, a TakKke
XapaKTEPHU3YIOIIME IMPABOBOE COCTOSIHUE TpaxkJaH. B nmrepaType NpHUBOIUTCA
Cily4yaid, KOTJla MHOCTpAHEIl OCIOPWJI 3aKIIOYEHHbIH UM Opak B Poccuu mo Toit
MPUYMHE, YTO OH B MOMEHT 3aKJIoueHus Opaka He MOHsUI, YTO OH BCTYMNHII B Opak,
TaK KaK BECh TIPOIIECC TIPOMCXOIMIT Ha PYCCKOM SI3bIKE, KOTOPBHIM OH HE BIAIe .

3. 3aKOH IJIaCHUT, YTO OJIHOBPEMEHHO C TMOJauyei 3asBJICHUS O 3aKIIOYECHUU
Opaka HECOBEPIIECHHOJETHUM JIOJKEH MPEICTaBUTh Pa3pelIeHUE HA BCTYIUICHHUE B
Opak 10 JOCTHX)eHUsl OpayHOTO Bo3pacTta (18 5ieT), BbIJaHHOE OpTraHOM MECTHOTO
CaMOYTPAaBJIECHUA 0 €r0 MECTY KUTEIbCTBA. HEMOHATHO, MOYEMY MMOJTHOMOYHE IO
BbIJIaU€ Pa3pelleHHs 3aKPEIUIEHO 32 OpraHaMu MECTHOro camoynpasienus. [Ipu
ATOM KaXX/Iblii OpraH MECTHOTO CaMOYIIPAaBJIEHHUS PEIIACT caM: KaKue JOKYMEHTBI
JOJDKHBI ~ OBITh ~ TPEJCTaBIE€Hbl  HECOBEPIICHHOJETHUM; MOXET  JH
HECOBEPILECHHOJIETHUI MHOCTPAHHBIM IPpaKJaHUH OOpaTUTHCA B OpraH MECTHOTO
caMOynpaBJICHUS; B KaKoM HOpsIAKE MIPUBJICKAIOTCS pOAUTENH
HECOBEPILECHHOJETHET0 peOeHKa K PACCMOTPEHUIO BOIPOCA; IMPUBIEKACTCS JU
OyIoyluMid Cymnpyr; Kakue CpOKM [UIsl BblgauM pazpemienus u T.1. Ilpaktuka
MOKa3bIBa€T, YTO €CIM B Opak BCTYNalOT HECOBEPIICHHOJETHUE JHIA, TO
€AMHCTBEHHON MPUYMHOW ATOMY SBJISETCS OEPEMEHHOCTh HEBECThl. TO €cTh
BbIJlauya paspelieHusi Ha BCTYyIUIGHHE B Opak craja mpocTo (PopMaIbHOCTHIO,
KOTOpas  CBOAMTCS  TOJBKO K  HEOOXOJMMOCTM  TIpueMa  pabOTHUKOM
aIMUHUCTPALIMM 10 CHUCKY JOKYMEHTOB OT HECOBEPILIEHHO- JIETHEro JIMIA.
[Touemy 3 TOorAa B 1 (NEe ONTUMU3AIUU PEeAOCTABICHUS
HECOBEPILIEHHOJETHEMY JIMILY YCIIYT TOCyJapcTBa, yA0OCTBa MOJyYEHHs YCIYT B
OJTHOM TOYKEe, HMCKIIOYEHHUS H30BITOYHOCTH TMPEAOCTABIIEMBIX TOKYMEHTOB HE
3akpenuTh 3a paboTtHukoMm opraHa 3AI'C pemeHuss Bompoca O paspenieHuu
BCTYILJICHUs] OEpeMEHHON HECOBEPIIICHHOJIETHEH JeBYyIIIKe, oCcTUTIEH 16-1eTHero
BO3pacTa, B Opak, eciii OHa MPEAOCTaBUT OJHOBPEMEHHO C MOoJladyeil 3asBICHUS O

3aKII0YeHur Opaka crpaBku Bpadya o OepemenHoctu? Ilpu HeoOxoaumocTu

! Kammposa M.O. Vkas. cou. C. 23.
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BO3MOXXKHO 3aKOHOJATENIbHO 3aKpenuTh oO0s3aHHOCTh 3a opraHamu 3AIC
YBEIOMUTh KOMHUCCHIO IO JIeJaM HECOBEPILIEHHOJETHUX, OpraH OIEKH U
NONEYNUTENBCTBA, a TAaKXe IMPOKYpaTypy O TOCYAAapCTBEHHON perucTpauuu
3aKITFOYCHHNS OpaKa HECOBEPIICHHONCTHIM .

5. Opranbl 3AI'C 00s13aHBI NPEJACTABIATH OOC3JIMYCHHBIC CBEJICHUS O
3aKJIIOUEHHBIX Opakax B OpraHbl CTATUCTHUKU, KOTOPBIE H3YYAIOT «IBUKCHHE)
HacesneHuss Poccum. B nmensix obecrneueHus cOopa CTAaTUCTUYECKUX JIAHHBIX
opranamu 3AI'C, numa, Bcrynarompe B Opak, IO JKEJIaHHUIO YKa3bIBalOT B
3asBJICHUM O 3aKIIOYEHUM Opaka CHEAYIOIHe CBEICHUS: HaIlMOHAJIBHOCTD,
oOpa3oBaHME€ W NpPU HAIMYUU Yy JaHHBIX JUI OOMMX JAeTed, HEe JOCTUTIINX
COBEPILIEHHOJIETHS, HUX KoaudecTBo. Ilomaraercs, 4TOo, O KakKOW «UHCTOTEM
CTaTUCTUYECKUX CBEICHUN MOXKHO BECTU PE€Yb, €CJIM 3TH JAHHBIC YKa3bIBAIOTCS HE
B 00s13aTenbHOM nopsizike. bonee toro, npakruka opranoB 3AI'C nokasbiBaeT, 4To
3TH CBEAECHUS 3a4acCTYI0 HE YKa3bIBAIOTCS B 3asBJICHUU JHUIAMU, BCTYMAIOIIMMHU B
Opak. HckimtodeHue cOCTaBiII€T TOJBKO HAIlMOHAIBHOCTh, COOp CBEACHHHA O
KOTOpPOH B HEJSIX COOJIO/IEHU MIpaB 4esioBeKa, rapaHTUpoBaHHbIX KoHcTuTy1mein
Poccun, He MOMKEH NpOU3BOAUTHCA. TakuM 00pa3oMm, CBOUX Iiejed cOop
CTaTnaHHbIX He oOecneunt. Ecim Takue cBeneHus, Kak oOpa3oBaHME JIUI],
BCTyHarlolMx B Opak, HaJIMYuMe Yy HUX OOIMX JeTeil, He JIOCTUTIIHX
COBEPILIECHHOJIETHS, U HMX KOJUYECTBO, BAaXKHbI JUJII OPraHOB CTaTUCTUKH, TO
HEO0OXOAMMO 3aKpENuTh 0043aTENbHOCTh YKA3aHUS TAKUX CBEACHUN B 3aBICHUH O

3aKJII0YEHUH Opaka.

! Tomwmua M. M., Iomosa M. B. AKTyajabHBIC TPOOJEMBI MPABOBOTO PETYIUPOBAHMS TIOPSIKA
3aKIto4YeHus Opaka // AKTyanbHBIE BOIPOCH opuanueckux Hayk. 2015. C. 95.
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I')TIABA 3. IIPABOBOE PEI'YJIMPOBAHUE PACTOPKEHUS BPAKA

3.1. IloHsATHE ¥ OCHOBAHUSA PACTOPKEHUsI Opaka

CornacHO JAEHMCTBYIOIIEMY 3aKOHOJIATEILCTBY Opak MpeKpamaeTcs Win
MyTEM €ro pacTOpKEHUs, WM B pe3yJbTaTe€ CMEPTU OJHOTO W3 CYIPYrOB,
0O0BsIBIICHUA €ro yMepIuM. Takue ocHOBaHuUs npeaycMoTpeHHsie ¢T. 16 CK PO.

[To Hamemy MHEHHUIO, TIEpea TE€M, KaK MPOBOAWTH HCCIICIOBaHUSI B chepe
npekpaiieHus Opaka, OOOCHOBBIBATH MO3UIMUA IO OINPEICICHHBIM BOIPOCAM,
CJIElyeT YETKO ONpENEeTUTh OCHOBHBIE MOHSTHS, KOTOPBIE IPU ITOM OyIyT
UCIIOJB30BaThCA. VIMEHHO MOATOMY NPEXJE BCETO OMNPEACIUMCS C TMOHSITHUSIMU
«TpeKkpaieHue Opaka», «pacTop)keHue Opaka» U «pa3BoiA», YCTaHOBJICHHE
COOTHOIIEHHUS MEXAY HUMHU.

CHavana MpoaHATM3UPYEM CYIIECTBYIOIIME OMNPENETIEHUsl «IIpEKpaIleHue
Opaka», «pacTopkeHne Opaka» u  «pa3Bojy. llpekpamenue Opaka B
SHIIUKJIONEINYECKON JUTEpaType pPACIEHUBACTCA KaK MpEKpalleHUe JIMYHBIX U
MMYIECTBEHHBIX [PABOOTHOIICHHH CYIpPyros’, 160 Kak pacHaieHHue GpPavHoro
COI03a BCIEACTBHE CMEPTH OIHOTO U3 CYIPYrOB HIIM PACTOP/KEHHUs Opaka’,

B Teopum cemelHOro mpaBa CYHIECTBYIOT pa3jiU4yHbIE OMPEICIICHUS
npekpainieHus Opaka. Tak, HEKOTOpbIE YUEHBIE OMPEICISIIOT MpEeKpalieHne opaxa
KaKk pacrnaj; Opaka Kak COK03a MYXUYMHBI U KEHIIUHBI U OOYCJIOBJIECHHOE ITUM
MpEeKpalleHre MTPaBOOTHOIICHUH, paHee BO3HUKIINX MEXIy HUMU M OCHOBAHHBIC
HA CEMEHHOM 3aKOHOIATEIbCTBE . B PUBEICHHOM OMPE/IeICHNHN, HA HAII B3TIIL,
BIIOJIHE YMECTHO COJEP)KUTCS CChLJIKA Ha TO, YTO Opak SBISAETCS COH30M
MYKYMHBI M JKEHIIMHBI. BMecTe C TeM, CUMTAaeM HEIOCTAaTKOM YKa3aHHOTO

ONpCACICHUA OTCYTCTBHUC CCBLUJIKM  Ha HGO6XOI[I/IMOCTI) FOCYHapCTBeHHOﬁ

! Tuxomupora JI. B. HOpumuueckas suiukioneaus / JI. B. Tuxomuposa, M. 0. Tuxomupor. — M.:
Tuxomupos, 1997. C. 189.

? Banenreii JI. Jlemorpaduueckuii sHIMKIONeMYecKHii cioBaps. M.: Coserckas sHImKIOneaus, 1985.
C. 812.

3 Tpuropsia K.I'., Bacumbesa H.A. Ilpekpamenne Opaka W NpH3HAHHE Opaka HENCHCTBUTCIBHBIM B
coBpemenHoil Poccun. B cOopuuke: CoCTOSHME W TEPCTICKTHUBHI Pa3BUTHS IOPUANYCCKOW HAyKHd Ha
coBpeMeHHOM dTane Marepuansl II Bcepoccuiickoit konpepenuu. 2016. C. 39.
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peructpauud Opaka, TaKk Kak IO POCCHICKOMY 3aKOHOJATENIbCTBY Opak
3aKJIFOYAETCS] B OPraHax 3alluCy aKTOB T'PaXKJAHCKOTO COCTOSIHUS.

HekoTopble  ydeHble TOBOpPSAT HE O  MPEKPAIICHUM  OpadyHbIX
MIPABOOTHOIIICHUM, a O TMPEKPAICHUH B3aMMHBIX MPaB M 00s13aHHOCTEH, KOTOPHIC
BOBHHMKAIOT MEXKLYy CYIpyraMH B CBS3M C 3aK/IioueHHeM Opaxa'. ITo Hamremy
MHEHHUIO, nenecooopasHee OIIEpUPOBATh MOHSITUEM MIPEKPAILCHUS
MPaBOOTHOIICHUS, TOCKOJbKY TMOHSTUE MPABOOTHOIICHHUM sIBIsieTCs Oojee
HIMPOKHUM, YEM MTOHATHE MPAB U 00SI3aHHOCTEN.

Haubonee pa3BepHyTO€ ONpeAelieHHE MOHATHS «IpPEeKpalleHue Opakay
HAXOJIMM B COBPEMEHHOM ceMelHO-TIpaBoBoi Hayke. [lon «mpekpaiienuem Opakay
3/1eCh TMOHUMAETCs OOYCIIOBIIEHHOE OIPEIECICHHBIMUA IOPUIUYECKUMU (DaKkTaMu
MpeKpalleHue OTHOIICHU JEHCTBUTENBHOTO (3aKOHHOTO) CYIpYKeCTBa Ha
Oynayliee BpeMsi, a BMECTE€ ¢ HUMH — MPEKpallleHue Wiu mpeodpa3zoBaHue 1LEJI0ro
KOMIIIEKCA CEMEIHBIX IPABOOTHOIICHHIT THYIHOTO W HMYILECTBEHHOTO MTOPSIIKA”.

BrlilleykazaHHOE ONpENeNIeHHE OTIMYAETCS OT MPEAbIAYIIUX TEM, YTO OHO
JOTIOJTHUTENBHO YKa3bIBAET, UTO MPEKPAILIEHUE MPABOOTHOLIEHUN TPOUCXOIUT «HA
Oyayiee», a Takxe onepupyer He (POpMYyJIMPOBKON «BO3HUKIM U3 FOPUIUYECKH
opopmieHHoro Opaka», a (QOPMYIUPOBKOW «BO3HHUKIM U3 3aKOHHOTO
(3aperucTpupoOBaHHOTO) JIEUCTBUTEIBLHOTO Opaka». OueBHAHO, 00a pa3aUuus
HaIpaBJIeHbl HA MOJYEPKUBAHHUE PA3IMYUs MPEKpalleHueM Opaka OT MpU3HAHUS
Opaka HeIEUCTBUTEIBHBIM (C €r0 aHHYJIMPOBAaHUEM BO3HUKIITUX OpauHO-TPABOBBIX
nocieacTBuii). M xots ¢dopmyIupoBKa «IIpeKpalleHue MPaBOOTHOIICHUN Ha
Oymyiee» MOTy4YUIIO PAcPOCTPAHEHHE KaK B COBETCKOM, TaK M B COBPEMEHHOM
pPOCCUKCKOM IIPaBOBOM HAYKE, Mbl CUATAEM €r0 HE COBCEM YJIA4YHbIM. Takasd
bopMyIMpOBKa TMPEANOJaracT BO3MOXKHOCTH CYIIECTBOBAHUS €II€ KaKOT0-TO
JpYyroro TMpEeKpalleHusl, HalpuMep, «IpPeKpalleHue TMPaBOOTHOLICHUA Ha

IIpoUjIoC», 4TO, 110 HAIECMY MHCHHUIO, SABJIACTCA HOHCCHCOM.

! Koponena U.B. Bpak 1o cemeiinomy mpaBy. [Iopsiiok i yC/I0BHs 3aK/TIOUEHNS U IpeKpalieHus opaka. B
coopHuke: MaHOBaIuu B coBpeMeHHOM Mupe. COOpHUK ctateld MeXayHapoaHON HAydIHO-TIPaKTHICCKOM
koH(pepennnu. 2015. C. 193.

? Tapycuna H.H. Bpak 1o poccuiickoMy ceMeiiHoMy mpasy. Spocmasis: SIpI'Y, 2017. C. 201.
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Kpome Toro, no Hamemy MHEHUIO, (HOpPMYIHpPOBKa «Ha Oydyliee» HE JaeT
MPEICTABICHUS] O MOMEHTE MpeKpalleHus OpauyHbIX OTHOILIEHUM, HE MOHSTHO,
ClIeIyeT MPU 3TOM TOBOPUTH O MPEKpalIeHUH Ha OyayIiee Wik O MPEKpaIleHUu! B
HacTosimiee Bpems. Hanpumep, npu mnpekpamennun Opaka B opranax 3AIC
MPABOOTHOIICHUSI MEXKIY CYNpyraMu IMpPEKpallatoTcsi ¢ CO JHS TOCYAapCTBEHHOU
peructpanuu pactopkeHus Opaka (ct. 25 CK P®), a He ¢ KakOro-To MOMEHTA B
OynymeM. Mbl cuuTaeMm, 4YTO MOCKOJBKY TIOHATHE «Oyayllee» He SBISIETCS
KOHKPETHBIM, €ro He€ CJeAyeT HCIOJIb30BaTh MNpHU (HOPMYJIUPOBKE MPABOBBIX
ONpEJENeHN, TeM Oo0Jee, YTO 3aKOHOJATEIb MMEET B PACIOpPSLKEHHHM TaKoe
MOHATHE KaK  «MOMEHT  TPEKpalleHUs  IPABOOTHOUICHUI».  YUUThIBas
BBIIIECKA3aHHOE, HauOoJyiee yAauHbIM IS Lelell (OpMyIUpPOBKH OMNpPEEICHUS
«pekpaiieHue Opaka» CUuTaeM MpOCTyI0 (OPMYIHUPOBKY «IIPEKpPAILECHUE
IPABOOTHOUIEHUI» 0O€3 yKa3aHWus Ha Bpems mpekpamieHus. [[ns toro, 4ToObl
NOJYEPKHYTh  OTJIMYME  MpeKpamleHus  Opaka  OT  NOpPHU3HAHUSA  €ro
HEJCHUCTBUTEIBHBIM, 10 HAIIEMY MHEHUIO, CIEAYET OTMETUTh, YTO MPEKPALIACTCS
Opak, 3aperucTpUpOBaHHBIN C COOJIOJICHHEM TpeOOBaHUI 3aKOHOJATENIbCTBA (B
OTJIMYME OT HEJAEHCTBUTEIBLHOIO Opaka, KOTOPBIN 3aKJIFOUEH C HAPYLIEHUEM TaKUX
TpeOOBaHMIA).

Cnengyer TakXe OTMETHTb, YTO C MpEeKpalleHueM Opaka Cynpyramu
yTpauMBaIOTCS MpaBa, MPEAyCMOTPEHHbIE HE TOJBKO CEMEMHBIM, HO U APYTUMHU
OTpacisIMH IIpaBa, HAIPHMEp NPABO HA HACIEIOBAHHE', HA BO3MEIICHHE BPEIa,
MPUYHHEHHOTO CMEPTBIO OJHOTO W3 CYMPYroB, KOTOPBIH ObLT KOPMHIBLEM, a
O3TOMY TpU OIpeAeNeHUH TMpeKpamieHus Opaka cleayeT yKas3aTb, YTO
MpeKpaileHre Opaka BJICUET TaK)Ke MPEKpalleHue UHBIX 00YCIOBJIEHHBIX OpaKoM
mpaB ¥ 00S3aHHOCTEH.

[Tpoananu3upoBaB Bce BbIIIECKa3aHHOE, IMpeajaraeM chopMyIupoBaTh

CIlelylolIee OIpeAesieHue TOHATHS «IpeKpalleHue Opaka»: yTpaTa CHJIbI

' Hocranosnenue I[Tnenyma Bepxosroro Cyna Poccuiickoit ®enepammu ot 29 mas 2012 r. Ne 9 r.
MockBa «O cyneOHOM TpaKkTHUKe 10 JesiaM 0 HacsieoBanuny // bromnerens Bepxosrnoro Cyna PD. Ne 7.
HI0Jb, 2012.

2 Pemrenne OKTAOPBCKOTO paifoHHOrO cyga ropoma Omcka ot 25 mroms 2018 roma mo memy Ne 2-
2652/2018 [Dnexrponnslii pecype]. Pexxum moctyna: https://sudact.ru/
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3apErUCTPUPOBAHHOTO C COOJIOIEHNEM TPEOOBaHMI 3aKOHOAATEIHCTBA CEMEITHOTO
COI03a JKCHIIMHBI U MY>KYHHBI 10 OCHOBAHHUSIM, YCTAHOBJICHHBIM 3aKOHOM, BJICYET
3a 00O mpekpameHne OpadyHO-CEMEHHBIX MPABOOTHOIICHUH W  WHBIX
00yCJIOBIIEHHBIX OpaKkoM MpaB B 00S3aHHOCTEH.

TepMuHBI «pacTOp’keHHE Opaka» U «pa3BO/» PACCMATPUBAIOTCS B TEOPUU
CEMEMHOro MpaBa W HCMOJB3YIOTCA B MPABONPUMEHUTEIBHON MPAKTUKE OPraHOB
3AI'C ¥ cynoB Kak CHHOHUMBI. Takoil BBIBOJA J€7ajcid B COBETCKOM HayKe
CEMEWHOI0 NpaBa M MOAJIEPKUBACTCA COBPEMEHHOW CEMEMHO-IIPABOBOM HAYKOMU.
MpbI Takxke cuhTaeM, YTO MPUBEACHHBIC MOHATHUS SIBISIOTCS CUHOHUMUYHBIMU. B
TO K€ BpeMsl TOHATHE «PACTOpPKEHUE Opaka» MPUOOPENIo MPEUMYIECTBEHHOE
MIPUMEHEHHE B HAyKe, a MOHSITUE «Pa3BO» — B OBITY.

VYueHnble HE BCET/la  MOCJEN0BATEIbHBIMU npu oOparieHuu
BBIICYNIOMSIHYTBIMU ~ MOHATUSIMHA. Tak, B Hay4HbIX TpyAaxX BCTpEYaAETCA
dbopMylIUpOBKa  «pacTopkeHue Opaka myTeM paszBoga». Hcxoms w3
CUHOHMMHYECKOTO XapakTepa o0OMX MOHSTHI, MOXKHO CIenaTh BBIBOJ, YTO Opak
pacTopraercsi myTeM €ro pacTOPKEHUS, YTO ABJSETCS TABTOJIOTMEH. MBI cUuTaeMm,
YTO B JIaHHOM CJIyyae peub JIOJDKHA UATH O MPEeKpalleHuu Opaka MyTeM ero
pacTopxeHus (pa3Boja).

[IpuMepbl HEMOCIeA0BaTEILHOCTH B MPUMEHEHUU YKAa3aHHBIX MOHSATUN
HaxoauM Takxke B ri1aBe 5 KobC PCOCP 1969 rona (yrpatun cuity). Tak, B TekcTe
cratb 30 KobC, kotopast Ha3biBaeTca «lIpekpaienue Opaka» yka3aHo, UTO «IIpH
JKU3HU CYNPYroB Opak MOXET ObITh PAaCTOPTHYT IMyTEM pa3BOjia IO 3asBJICHUIO
OIHOTO WIM OOOMX CYHPYroB»'. AHATH3HPYS NPUBEICHHYIO CTATBIO, MOKHO
NPUNATH K BBIBOAY, YTO TOXKJACCTBEHHBIMH SIBJISIETCS HE TOHSATHUE «PACTOPKEHHUE
Opaka» W «pa3Bol», a MOHATHE «PACTOPKEHHE Opakay M «IpeKpaiieHue Opakay.
«Pa3Bom» ke SBIACTCS OMPEEICHHBIM CIOCOOOM, C MOMOIIBID KOTOPOro Opak
pactopraercs. Cnenyromue xe cratbu KobC omnsTh ke roBOpAT 0 pacTOPKEHUU

opaka. Tompko cratbs 40 KobC roBoputr o BpemMeHH TpeKpalieHus Opaka mpH

' 06 yreepxnernnn OcHoB 3akoHonatenscrBa Coroza CCP 1 COMO3HBIX pecryOnuK o Gpake W ceMbe:
3akoH CCCP ot 27.06.1968 N 2834-VII // Benomoctn BC CCCP. 1968. Ne 27. cT. 241.
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pa3Boge. Takasg HENOCIEeNOBAaTEIbHOCTh 3aKOHOJATENsI B Mpeaenax OJHOIO
3aKOHOJATEIBHOTO aKTa, IO HAIIeMy MHEHUIO, SBISIETCS TPUMEPOM TpyOoro
HECOOJIIO/ICHUST TPaBUJI  3aKOHOJATEIBHOW TEXHUKH, YTO TPHUBOAWIO K
ONPEJEICHHBIM OCIOKHEHHSIM MPAKTHYECKOro npuMmeHeHus: nojoxeHnid KobC
PC®CP B nepuoj €ro 1eicCTBUS.

NuTepecHa wu cuTyauus, KOTOpas CJOXWIACh B 3aKOHOJATEIIbCTBE
Poccuiickoit ®enepanuu. TepMuH «pa3Boa» UCIOab3yeTcsa B CeMeHHOM KOJAEKCe
P® Tombko oawH pa3 — B cTaThe, KOTOpas KacaeTcs pacTOp)KeHHs Opaka B
CyZ1eOHOM MOPSKE MPY B3aUMHOM COTJIACHH CYNPYTOB Ha pacTOp)KeHUE Opaka, u
3BYUYHUT TaK: «...CyJl pacTopraeT Opak Oe3 BBIICHEHHS MOTHBOB Pa3Bojia» (CTaThs
23 CK PO®). U3 ananuza npuBeACHHON CTaThU CIEIYET, YTO 3aKOHOAATEIh UMEN B
BUJly HMMEHHO MOTHUBBI pAacTOpKeHHUs Opaka, TO3TOMY MBI CUUTAEM
HEIEJIECOO0Pa3HBIM HCIOJB30BAaHUE €Il M TOHITHE «Pa3Bo/I», KOTOpOE He
BCTPEYAETCS HU B OJHOM JIPYrOM CTAThE BBIIECYNOMSHYTOTO 3aKOHA. M XOTS MbI
ABJISIEMCS CTOPOHHUKAMU CUHOHUMHYECKOTO XapaKTepa TEPMHUHOB «PACTOPKEHUE
Opaka» U «pa3Boj», Mbl HE BUJIUM MPAKTUYECKON HEOOXOIUMOCTU B IPUMEHEHUU
TEpPMUHA «Pa3BOA» U CUUTAEM JOCTATOUYHBIM, YTOOBI 3aKOHOIATEIh OTMEPUPOBAI
TOJIBKO JIByMS MOHSATUSMH: «IIPEKpaIieHne Opaka» u «pacTop>KeHue Opakay.

[lepeiinem K GOpMYTUPOBKE OMPEACIICHUS TTOHATUS «PACTOpKEHUE Opakay
(«pa3Boa»). B HayuHOW SHIMKIONEAUYECKON JUTEpaType II0J PacTOPKCHHEM
Opaka (pa3BoJOM) MOHMMAETCA, KaK MPAaBWIO, MpEKpalieHue Opaka Mpu >KU3HU
cynpyros'. Ilo HamleMy MHCHHMIO, yKAa3aHHOE OINPEACICHHE B LEIOM BEpPHO.
Bmecte ¢ Tem cumtaem HEOOXOMUMBIM CHOPMYIUPOBATH 0Oo0jiee pa3BEPHYTOE
ompeiesieHne, KOTopoe Obl COAEpP)KaJl0 BCE OCHOBHBIC IPU3HAKU, MPHUCYIIHE
pacTopKeHuto Opaxa.

[Ipexxne Bcero OTMETUM, YTO B IOPUIMYECKON JUTEparype Hambosee
pacOpoCTpaHEHHOM SBIISIETCA KOHLENIHUS pa3Boja-akTa, B COOTBETCTBUU C

KOTOPOM IIpEKpalleHHe NPABOOTHOIICHHH 00s3aTEeIbHO MpEAIojaracT Haludue

1 o = e .
Banenreit [I. Jlemorpadudaeckuii sHIMKIONEIMYeCKUit cioBapb. M.: CoBerckas sHIMKIONEUs, 1985.
C. 985.
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aKTa TrocylIapcTBa, TO €CThb Opak JOJDKEH ObIThb MPHU3HAH MPEKPAIICHHBIM CO
CTOPOHBI T'OCY/IaPCTBEHHOM BJIACTH, a TIOKAa TAKOTO MPU3HAHUS HET, TO XOTS OBl U
BCE YCIOBUA /s TpeKpalieHus Opaka HMENUCh, OH BCE JKE€ CUHMTAeTCs
cymiecTBytomuM. CTOPOHHUKH YKa3aHHOW KOHIICTILIMU IO Pa3BOJAOM MOHUMAIOT
IOPUINYECKUN aKT, MpeKpaIlalonuii paBoBbIe OTHOIICHUSI MEXAY CylpyraMu Ha
OPEICTOSIIUN TMeproj, (3a HEKOTOPHIMH HCKIIOYEHHUSIMH, MPETyCMOTPEHHBIMU
3aKOHOM)'.

HekoTopsie yueHble TpU OMpEAEEHUH pa3BoJa OTMEYalOT TaKXKe, YTO OH
UMEET MEeCTO MO TpeOOoBaHUIO OJHOrO WM o0Ooux cymnpyroB. [IpuBeneHHoe
ONpE/ENICHUE HE YYMTHIBAET, YTO pa3BOJ MOXKET TaKXKe HMETh MECTO IIO
TpeOOBaHUIO APYrUx Juil (HAmpUMep, OMEKyHa TOTO M3 CYNPYTOB, KOTOPHIHA
ABIIIETCSL HeneecrnocoOHbIM). Kpome TOro, Mbl cuuTtaem, 4To JIaHHBIM HpHU3HAK
XapakTepU3yeT caMy IpoLeaAypy pa3Boja, a He KacaeTcs CyTH JJaHHOTO MOHATHUSA, a
oTOMY TIpH (POPMYTUPOBKE ONPEICICHUS BO BHUMAHHUE IPUHUMATHCS HE JOJDKEH.

B ropuanueckoil nuTeparype 3apyO€XHBIX CTpaH pPas3BOJI  TaKxke
ompexaensieTcss mo-pazHomy. OIHM  ONpEAeNsioT pas3BoJ KaKk IPaBOBOE
npeKpaiieHus: Opaka, Ipyrue TIOAYEepPKUBAIOT, YTO pPa3BOA — akT, KOTOPBIU
IpeKpalaeT NpaBoBOi cTaTyc Opaka, CyHIECTBOBABILETO MEX]y CTOPOHAMM, HIIH,
OoJiee MOAPOOHO, 3aKITIOYUTEIBHBIA aKT, KOTOPbIA HEOOXOIUM JJii TOTO, YTOOBI
IOPUIUYECKH TIPEKpaTuTh Hactosumi Opak. [lomstue «pasBom» (divorce),
«pacropkenue Opaka» (dissolution of marriage), WM MPOCTO «PACTOPKEHUEN
(dissolution) wucmosb3yeTcss B 3apyOeKHOW HOPUIAUYECKONW JUTEpaType, Kak
IpaBUJIO, KaKk CHHOHMMBI. Bmecte ¢ Tem mousitue «paspoa» (divorce) uHornma
UCTIONB3YIOT B OTHOIICHHH OpaKoB IOPUIMYECKHX, a TOHSATHE «PacTOP)KEHHE
Opaka» (dissolution of marriage) — OTHOCUTENBHO (PAKTUYECKUX COIO30B MYKUHHBI

2
N ) KCHIIUHBI .

' Cenynos E.E. PacTop:keHne Gpaka Kak OCHOBAaHHE MPEKPAILCHUs OpauHbIX oTHOmEeHUI // CTpaxoBoe
neno. 2015. Ne 3 (264). C. 31.

2 CemeitHoe mpaBo Poccuiickoit denepanvd U MHOCTPAHHBIX rocynapcTB:OCHOBHBIC MHCTUTYTHI / MO
pea. B. B. 3anecckoro. M.: FOpundopmientp, 2004.C. 125.
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[IpyHuMass BO BHHMAHME BBIIIECKA3aHHOE, CUMUTAEM, YTO PACTOPKEHUE
Opaka clieyeT OnpeAeuTh KaK IOPUINYECKUN aKT, KOTOPBINA MPH )KU3HU CYIPYTOB
BJICYET 3a COOOM MpeKparieHrne OpavyHO-CEMEHHBIX TPABOOTHOIICHU 1 MHBIX TIPaB
U o0si3aHHOCTEH, OOYCIIOBJICHHBIX 3apETUCTPUPOBAHHBIM C  COOJIIOJICHUEM
TpeOOBaHMI 3aKOHOIATENILCTBA OpakKa.

Eme ogHM BOMpPOCOM, KOTOPBIM OBl HAM XOTEJIOCh PACCMOTPETh, SBIISIETCS
BOIIPOC O COOTHOILIECHUU MOHSATUHN «IIpeKpalleHre Opaka» U «pacTopKeHue Opakay
(«pazBoa»). Cornacho 1. 2 cT. 16 CK P® «OcHoBaHus Jy1sl peKpamieHus opaxa»
Opak MOXeT OBbITh NpPEKpalleH IyTeM ero pactopxkeHus. Takum oOpazom
yKa3aHHas CTaThbU MPSMO OTHOCHUT pAcTOp)KeHUE Opaka K OCHOBAaHHUSIM €ro
IpEeKpalleHHUs.

Hayuynast mo3umust 0 TOM, 4TO pa3BOJ SIBISETCS IOPUINYECKUM (aKTOM,
KOTOPBIN SIBJISIETCSI OCHOBAHUEM INpEKpalleHus Opaka, Moyyunsia pacupoCTpaHEeHUe
M B CEMEUHO-TIPAaBOBOM Hayke. MBI TakKe COIJIaCHbI C IPUBEACHHOW TOYKOU
3pEHUs.

[ToaTOMY, MBI CUMTaEM, UTO COOTHOLIEHUE MOHATUI «IIpeKpalleHue Opakay,
«pacTopkeHue Opaka» U «pa3Bo» BBHIMJISAUT TaK: MOHATHE «PACTOpPKEHUE Opakay
U TIOHSITHE «Pa3BOM» SIBJISIOTCS CHHOHMMAMM, HO MOCIEAHEE MOIy4YHsIo OoJbIiee
IIPUMEHEHUE B HAYYHBIX TPYAAX U B OBITY, B TO BPEMsI KaK MOHITHE «PACTOPKEHUE
Opaka» NpUMEHSETCS B 3aKOHOJATeNbCTBE. B CBOIO ouepenb pacTopxeHHe Opaka
(pa3Bon) sIBJIsIETCA OCHOBAaHUEM MpEKpalleHHsl Opaka MM IOPUIUYECKUM (aKToM,
KOTOPBIM MPUBOAUT K MPEKPAIICHUIO OpadyHO-CEMEHHBIX MPABOOTHOIICHUN M MHBIX
0OyCJIOBIIEHHBIX OpaKkoM MpaB B 00S3aHHOCTEH.

Bbpak mMoeT ObITh MpeKpalieH BCAEACTBUE HACTYIUIEHHS] COOBITUSI — CMEPTHU
cymnpyra (Wi oObsIBICHUS ero ymepunm cyaeoHsiM perenueM) (m.1 cr. 16 CK

PD).
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OObsBIEeHUN (UZMYECKOTO JHIA YMEPIIUM OCYIIECTBIAETCS CYAOM B
Cydasix M Ha YCJIOBHUSX, ompeneneHHbiXx B cratbe 45 'K PO B MOPSIKE,
npexycmorpernom ['TIK P®?,

[To o6memy nmpaBmity corsacHo cratbe 45 'K PO pusnueckoe 1o MoxeT
OBITH OOBSABIECHO CYJIOM YMEPIIHUM, €CJIM B MECTE €T0 KUTEIHCTBA HET CBEACHUH O
MeCTe ero mpeObIBaHHs B TEUCHHE ISATH JIET, a €CJIM OH Mporai 0e3 BeCTH Mpu
00CTOSITENBCTBAX, YTPOXKABIIMX CMEPTHIO WJIM JIAIOIIMX OCHOBAHME MPEANoaraTh
€ro Tu0esb OT ONMPEAEICHHOT0 HECYACTHOIO CIIydasl — B TEUEHHE LIECTH MECSLEB.
BoeHHoCTyX)amuii Wi HMHOMW TpaKJaHWH, NpPOMNaBIIMi Oe3 BECTH B CBSI3U C
BOCHHBIMU JEUCTBUSAMHU, MOKET OBITH OOBSIBJICH CYy/I0M YMEPIIUM HE PAHEE YEM I10
VCTEYEHHH JIBYX JIET CO JTHS OKOHYAHUS BOCHHBIX JICCTBUM.

Bonpoc 06 00bsBIIeHNN IpakJaHUHA YMEPLIUM PEIIAETCs CYyJOM IO MECTY
KUTENbCTBA 3asBUTENs. IOpuanyeckue MOCHEACTBUA CyAeOHOro perieHus
IIPUPABHUBAIOTCS K AHAJOTMYHBIM ITOCHEACTBUAM, KOTOPBIE HACTYIIAIOT IpU
cmeptu Jnna. Cyn o0si3aH B TEUEHHE TPEX JTHEH CO JHSA BCTYIUICHUS B 3aKOHHYIO
CUIIy PEILICHHUs Cya O PaCTOPKEHUU Opaka HAMpPaBUTh BBIMHUCKY U3 3TOTO PEIICHUS
CyZla B OpPraH 3allMCy AKTOB TPAXKIAHCKOTO COCTOSIHHS IO MECTY FOCYyAapCTBEHHOM
peructpanuu 3akitoueHus Opaka. [Ipu sTom perucrtparus npekpamieHus: Opaxka B
opranax 3AI'C He HyXXHa, pEerMCTpallUM MOJJICKHUT TOJbKO cam (akT CMEpTH.
OdopmieHre CBUIECTENLCTBA O CMEPTH YMEpPIIETO Cymnpyra Mpe3toMUpyeT

IPEKpalEeHUE 3aKIYEHHOT0 Opaka.

r paxnanckuit koneke Poccuiickoii @enepanuu (dacth mepsasi) ot 30.11.1994 N 51-@3 // C3 P®D. 1994,
N 32, cr. 3301.

? ['parkIaHCKHMIA TIpoLieccyaIbHbIN Koneke Poccniickoit deneparmu ot 14.11.2002 N 138-03 // Cobparue
3akoHogarTenbcTBa PO, 18.11.2002, N 46, cT. 4532.
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3.2. Pacrop:xeHue Opaka rocyJapcTBeHHbIM OPraHOM PerucTPali AKTOB

IpaKIaHCKOIo0 COCTOSTHUSA

B 4eTKko yCTaHOBJIEHHBIX 3aKOHOM CIIy4asX pa3BOJ MPOBOAMTCS B OpraHax
3AI'Ca. Oprany 3AI'C HET HEOOXOAUMOCTH pa3dWpaThCcs W pemarh jaela o
pacTopkeHun Opaka Tam, TJie HET CIopa, TJie HYKHO TOJIbKO 3aperucTpUpOBATH
SICHO BBIPQXKEHHYIO BOJIIO CTOPOH, KOTOPasi HE MPOTUBOPEUUT 3aKOHY U 3aKOHHBIM
UHTEpecaM TpeThbuX Juil. KaKIaplii MEIKui ciiydail MpOSBICHUS HEYBAaXKEHUS K
OJTHOMY U3 CYIIPYroB, OOMaHa, CCOpbl, HEBEPHOCTU HE MpoxoauT OeccienHo. [lo
KpyHuaM pa3pylmaeTcss 4YyBCTBO JIOOBH U JPYXKObI, 3apOKIAIOTCS U KPEMHYT
YyBCTBa B3alMHOW BpaXJIeOHOCTH, OTBpallleHUs W HEHaBUCTH. B pesynbrare
CEeMEIHbIE B3aUMOOTHOIIEHUS MOTYT MPUITH K TAKOMY COCTOSIHHIO, TP KOTOPOM
CTaHET OYEBHJIHO, YTO CEMbsI (DAKTUUECKHU pacnaiach U HE MOKET ObITh COXpaHEHa
HUKaKMMHM YCWIMSAMH CyHpyroB. B Tom ciyuyae, ecim Mexay Cylnpyramu
OTCYTCTBYIOT BBIIIENIEPEUNCICHHBIE MPENSATCTBUSA, IO B3aUMHOMY COIJIACHIO Opak
MOXHO pacTopruyTh B opranax 3AI'Ca.

Ho 3akon poOamnisieT emie oAHY, BakHe#iee ycioBue. be3 cyaeOHOro
pa3zbupartenbcTBa B opranax 3AI'Ca mMoxeT ObITh IPOBEJIEHO PAaCTOPKEHUs Opaka
TOJIBKO IIPU YCIIOBUM, UTO CYNIPYTM HE UMEIOT HECOBEPILICHHOJIETHUX JeTen. Takou
NOPSIOK MPEAYCMOTPEH JUIsl TOrO, YTOOBI Cy/ HE MpeBpallajlcs B perucrparopa
BOJIEU3bSBIICHUSI CTOpOH. Hanuuue neteil mpeanosaraer BO3MOXKHOCTh criopa o0
UX BOCHHUTAHUU JHOO COAEPKAHUU U BBI3BIBAET HEOOXOAMMOCTh MX TMOBBIIIEHHON
OXpaHbl U 3alUThl UHTEpecoB. MTak, BONPOC O COXpaHEHUH WA paclajga CeMbH
KacaeTcsi He TOJIBKO CYNpPYroB, KOTOPbIE JOTOBOPUIIUCH MEXIY cO00H, HO U HX
HECOBEPILECHHOJIETHUX JETeH, HyXIAloUmMxcs B 3a00Te, a 3aTeéM U HHTEPECOB
Bcero obmiecTBa. B Takux ciydasx cyaeOHas mpoliieaypa mpocTo Heo0xoauma.

Htak, B coorBeTcTBUU cO ctatbaMu 16-20 CK P® cymiecTByeT Tpu citydas
pacTopkeHus Opaka B aIMUHUCTPATUBHOM MOPSIKE:

1) pactop>xkeHue Opaka Mpu B3aMMHOM COTJIACHMHU Ha pacTopxeHue Opaka (1o

COBMECTHOMY 3asIBJICHUIO CYyNPYTOB);
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2) pacTopeHue Opaka 1Mo 3asiBJICHUIO OJTHOTO U3 CYIIPYTOB;

3) 1o 3asBJICHUIO OTEKYHA CyNpyra, IPU3HAHHOTO CYJI0M HEJIEECIIOCOOHBIM.

PacropxeHnro Opaka MO COBMECTHOMY 3asIBICHHIO CYNPYTrOB MOCBSIIEHA
crathsi 16 CK u HOopmbI rinaBsl IV «l'ocynapcTBeHHast peructpaius pacToOp:KeHUs
Opaka», U3 aHalu3a KOTOPBIX CJEIYET, YTO PacTOp’KeHHE Opaka B 3TOM cCilydae
OCYULIECTBIISIETCS IPU HAJTMYUU JIBYX YCIOBUI:

1) oTCyTCTBHE Yy CYyNIPYroB OOIIUX HECOBEPIICHHOIETHUX JETEH;

2) cynpyru nopaiu B rocyaapctBeHHbld opran 3AI'C 3adBieHue o
pacTop>KeHuu Opaxa.

Kak mnoka3piBaeT TpakTUKAa PacCMOTpPEHHUs JelI O pacTOpKEHUU Opaka
opranamMu 3AI'C, «COOTBETCTBYIOIIUE OPraHbl MHOT/IA OMIMOOYHO OTKAa3bIBAIOT B
pacTopkeHun Opaka Cynpyram, COTJIAaCHBIM Ha PacTOp:KeHHE Opaka W MMEIOLIUX
JIETEl, YCBHIHOBIICHHBIX OJHMM U3 CYIOPYroB C COIJIaCUsl JPYroro Cymnpyra,
CIIEICTBHEM 4Yero SsBisieTca oOpauieHue cynpyroB B cyd. llpu »Ttom cynabu
TpeOytoT, 4TOOBI ObLIa MpeacTaBieHa crnpaBka u3 oprana 3AI'C o ToM, 4To oprax
3AI'C oTKa3bIBAET B MPUHSATHUM 3ASIBJICHUSI O PACTOPKEHUU 6pa1<a»1.

Mps1 cunTaem, 4To BO M30€XKaHUE TAKOTO poja ONIMOOK YMECTHO ObLIO OBl
naTh pazbsicHeHus: opranaMm 3AI'C 1o JaHHOMY BOIIPOCY.

Ponp opranma 3AI'Ca cBoauTCcs K NpPOCTOM perucTpanuu paspoga. llpm
pactopxeHuu Opaka B opranax 3AI'Ca cynpyru He 00s13aHbI YKa3bIBaTh MPUIUHBI
MpeKpalleHus: OpauHO-CEeMEMHBIX OTHOIIIEHUH, B CBOIO ouepenb padboTHuku 3AICa
HE MOTYT TpeOOBaTh OT HUX YKa3bIBaTh 3TU NpUUMHbI. HO Bce-Taku 3aKOH C LEIbIO
NPUMUPEHUSI CYNPYTOB U COXPAaHEHUE CEMbU JJISI OKOHYATEIbHOTO U
CO3HATEJBHOTO MPUHATUS PEIICHUS O Pa3BOJIE€ YCTAHABIMBAET MECSUHBIN CPOK CO
JHS TIOJa4u CYNpyraMu 3asBICHUS O pa3Boie, ais ohOpMIICHUS pa3Bojia u
BBIJIaUM CyIIPyTraM CBUJETENHCTBA O pacTopkeHuu opaka (1. 3 c¢t. 19 CK PO u n. 4

cT. 33 3akoHa 00 aKTax rpakJJaHCKOTO COCTOSTHUSA).

! 0630p cymeGHON NPAKTHKH, KACAMOMIEHCs BOIPOCOB TOCYIAPCTBCHHONW DETHCTPALMH AKTOB

rpaxaanckoro coctosamst [maBaeiM yropasieaunem 3AI'C MockoBCKoW oOiacTu 3a [DIEKTPOHHBIHA
pecypc]. Pexxum nocryma: http://old.zags.mosreg.ru/norm prav_judicial/276.html
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Ecniu B TedeHHWe »HTOro Ccpoka Cynpyrd HE IMOXENIaId MpPEeKpaTUTh
COOTBETCTBYIOIIUNA Opakopa3BOAHBIA TPOLECC — B TAaKOM CJIy4yae YKa3aHHOE
3asiBJICHUE CIIYXKUT OCHOBaHMEM JUI MpEeKpamleHus Opaka W B TEUYEHUE
BBIIIIEYKA3aHHOTO CpPOKa BBIJAETCS CBHUJAETEIBCTBO O pPACTOPKEHUH Opaka,
(bakTHUecKH MpeKpamiaeT B3auMHbIe IIpaBa U 00sS3aHHOCTU MO OTHOLIEHUIO APYT K
npyry. Hukakux MCKIIOUYEHUN Ha 3TOT CUET 3aKOH He Jenaer. M HyxHO ckas3ars,
YTO MOJ00HOTO pojia MPaBOBOE MPEMSTCTBUE CEOs BIIOJIHE OMPAB/IbIBACT.

Takoe mpaBuJIO MOMOTaeT HE JOMYCTUTh PACTOPKEHHS OPaKOB C CITyJalHBIX
IPUYHH, U3-32 JETKOMBICIEHHOCTH, MO BIUSHUEM B3aUMHON 00U/IbI, KOHPIUKTOB
Y BHYTPUCEMENHBIX ccop. B To ke BpeMsl, 10 MHEHHUIO HEKOTOPBIX aBTOPOB, TAKOU
CPOK He Bcerja ueiaecoodpaseH. Eciiu cynpyru yxe uMeroT Ipyrue CEMbU U JIETEH,
TO CPOK PETUCTpALlUU PACTOPKEHUS Opaka CO3/1aeT HEYBEPEHHOCTh B HOBBIX
CEMbSIX U UCKYCCTBEHHYIO BUJUMOCTb Opaka B ObIBILIEH, O€3/1€THOM CEMBbHU.
Opransl 3AI'Ca He IONMyCKarOT CIy4aeB NPHUHATHS 3asBJICHHUS O PACTOPKEHUHU
Opaka OT CyIpyroB, KOTOpbl€ HA MOMEHT MOJAa4H 3asIBICHUS UMEIOT O0IUX JETeH,
HE JOCTUTIIMX BOCEMHAJUATH JIET, KaK POJHBIX, TaK WU YCBHIHOBJIEHHBIX HMU
coBMecTHO. Takoe e MpaBWIO MPUMEHSETCA, HANpUMep, B CIy4asx, €Clu y
OJTHOTO U3 CYIpPYIOB OT IPEXHEro Opaka €CTh HECOBEPLICHHOJETHHUE JIETH,
KOTOpbIE OBbLIM YCBIHOBIIEHBI JPYTUM CYNPYroM. B 3TuUX ciyyasx pacTopKeHus
Opaka MOXeT OBITh CJENaHO TOJBKO B CyIeOHOM MOpPSIKE, U 3TO 3aKPEIUICHO
3aKOHOJATEIbCTBOM B LIENSAX 3aLIUThl MHTEPECOB JETEH, U HET pa3rpaHuyEHUs
MEXIY IETbMHU, POKIECHHBIMU B Opake, U YCHIHOBJICHHbIMH B YCTAHOBJIEHHOM
3aKOHOM TOpSIIKE' .

B nenom 3akoHomatenbcTBO Poccuu, a Takke HOPMATUBHBIE aKThl IPYTUX
CTpaH, HE MpelyCMaTpUBAIOT pacTOp)KeHHuEe Opaka B CyJAeOHOM MOpsAKE NpU
B3aMMHOM COTJIaCUU CYNPYTOB, KOTOPbIE HE MMEIOT MMYILIECTBEHHBIX CIOPOB U
OOILIMX HECOBEPIICHHOJETHUX J€TEH, HO B UCKIIIOUUTENBHBIX CIIy4asiX, UCXOMs U3

KOHKPCTHBIX 00CTOSTEIILCTB aciia, CyJabl pacCMaTpHuBaArOT HOI[O6HLIC HCKH.

! DasnsieBa P.A. PactopskeHne Gpaka i 0COGCHHOCTH paszelna aereil mpu passoge // Novalnfo.Ru. 2018.
T. 1. Ne 94. C. 98.
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Hanpumep, eciiu cembsi JaBHO pacnanach, Cylpyru MpoXKUBAKOT OTAEIBHO IPYT OT
JIpyra U y HUX YK€ CIOXWINCh (PAKTUYECKU JIBE OTACIIbHBIE CEMbU; €CIIU €CTh
JI€TU; UCTILy CPOYHO HEOOXOJMMO BbIEXATh B KOMAHJIMPOBKY, — B TAKUX CIIy4asx
CyJl IPUHUMAET JieJIa K CBOEMY IIPOU3BOJICTBY.

3aKOHOJIATEIBLCTBO  MpEAycMaTpUBaeT  CilIy4yad, KOTJa  perucrparus
pacTopKeHusl Opaka MOKET ObITh MPOU3BENECHA B OTCYTCTBUE OJIHOTO U3 CYIPYTOB,
€CJIM OH TI0 YBAXKUTEIHHOM NMPUYUHE HE MOXKET ABUThCS B oprad 3AI'C nis nogauu
COBMECTHOTO 3asiBICHHA O pAcTOp)KEHHH Opaka M OT €ro HMeHd Oyner
IIPEICTABICHO 3asBJICHHE, B KOTOPOM OH IOATBEPKIAaeT CBOE COIJlacue Ha
pacTopxkeHue Opaka u mpocuT opran 3AI'Ca 3apeructpupoBaTh pPACTOPIKEHUE
Opaka B ero orcyrcTBue. Iloanuck 0JHOTO U3 CYyOpYyroB B 3TOM CIy4ae JIOJKHO
OBITh 3aBEPEHO B HOTAPUAIBHOM IOpAAKE (a HUCKIOYEHHEM Cllydas, €cliu
3asBJICHUE  HANpPAaBJICHO 4Yepe3 EAMHBIM IOpPTAI TOCYAApCTBEHHBIX U
MYHUIUMOAIBHBIX YCIAYT M PErHOHaJbHBIE MOPTAJbl TOCYJApPCTBEHHBIX U
MYHUITUTIATBHBIX yCIyT) (4.3 cT. 33 3aKkoHa O pEerucTpaiuy aKTOB TPa’kKJaHCKOTO
COCTOSIHUS1).

Ha npakTuke yBaKUTEIbHBIMU MPUYMHAMH, B CBSI3HM C KOTOPHIMU OJIUH W3
CynpyroB He MoxeT siBUTbcsi B opran 3AI'C mig peructpanuii pacTop:KeHUs
Opaka, OOBIYHO SIBJISIFOTCS: Apyras CTpaHa NpeObIBaHUS OJHOTO M3 HUX; TKeas
00Je3Hb; JJMUTENbHAsE KOMAaHIUPOBKA; TMPOXOXKIEHUS BOCHHOW  CIYXOBbI;
MPOKMUBAHKE B OTAANCHHON MECTHOCTH H T.IL."

Pacropkenue Opaka M rocylapCTBEHHAs PETUCTpPAlMsl €ro PacTOpPKEHUs
MPOU3BOATCS B IPUCYTCTBUU XOTs OBl OJHOTO U3 CYNPYroOB IO HCTEYCHUU Mecsla
CO JHS MOJAYM CYNpPyraMH COBMECTHOTO 3asIBIICHHUS O PACTOPXKEHHHM Opaka Mpu
OpeIbsBICHUM CBUACTEIBCTBA O 3aKIIOUYEHHH Opaka, KOTOpOE BO3BpaIlaeTcs
3asBUTEISIM C OTMETKOM 0 TOCYJapCTBEHHOM perucTpaiiy pacTop>KeHus Opaka.

Cornacho 1. 3 ct. 19 CK PO u 1. 4 cr. 33 3akoHa 00 akTax rpaxaaHcKoro

COCTOAHHUA  «PACTOPIKCHUC 6pa1<a H TOCYHapCTBCHHAA  pCerucTpanuss €ro

! Usmaitnos B.B. Pactopkerme Opaka Kak Croco0 3aluThl CEMEWHBIX IpaB TPakAaH: AWC. ... KaHII.
fopug. Hayk: 12.00.03 / B.B. W3maiinos. Mocksa, 2013. C. 92.
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pacTOp)KeHUsl MPOU3BOAATCS B MPUCYTCTBUM XOTS Obl OJHOTO W3 CYNPYroB IO
UCTEUYCHUM Mecsla CcO [JHA I0Aa4yu CyIpyramMd COBMECTHOIO 3asBIICHHS O
pacTopeHuu Opaka NpU MPEAbSIBICHUM CBUAETENIHCTBA O 3aKJIIOYEHUH Opaka,
KOTOPO€ BO3BPALIAETCS 3asIBUTEISAM C OTMETKOM O FOCYIapCTBEHHOM PEruCTpanuu
pacTop>KeHus Opakay.

B T0 ke Bpems, eciii B yCTaHOBJICHHBIA CPOK CYIIPYTU HE IOSBSTCSA B OPTaH
3AT'C ngns pazBoja 0Oe3 yBaKUTENbHOM NHPUYMHBI U HE cooOUiaT O IpUYMHaXxX
HESIBKH, KOTOpas JOJDKHA MOCITYKUTh OCHOBAHHMEM JIsI pAaCTOP KeHUs Opaka 6e3 ux
MPUCYTCTBHUS, — 3asBIICHHE CUMTAETCS HE MOJAaHHBIM. Bompoc 00 yBaXUTENbHOCTH
IPUYHMHBl HeABKHM paccMarpuBaerca opranoM 3AI'Ca, m ecnu oHa npu3HaHa
HEYBAXUTEJIbHOW, & JKEJIAaHUE CYNPYTOB PAaCTOPrHYTh Opak HE M3MEHUJIOCh, OHU
JOJDKHBI OyAyT BHOBB IOJIaTh 3asBJIEHUE O pacTopkeHuM Opaka u opran 3AICa,
KOTOPBIM HA3HAYMUT CPOK Ul PETUCTpALMU pa3Boaa. Tem caMbIM 3aKOHOJATEIb
MIOATBEPKAAET MIPABO KAXJAOTO M3 CYNPYrOB U3bSBUTH KEIAHUE HA PACTOPIKECHHE
Opaka, a Takke Ha OTKa3 B PacTOp)KEHUWHU Opaka B €ro MPHUCYTCTBUH, €CIHU PEYb
UAeT o pactopkeHun Opaka B opranax 3AI'Ca. 3apeructpupoBaTh pa3BoOJ
otrcyTcTBUE 000oux cynpyroB opran 3AI'Ca npaBa He UMeeT, MOCKOJIbKY aKTOBas
3alliCh O PAacTOPKEHUM Opaka CUMTAETCS] 3aKOHHOW TOJIBKO IPU YCJIOBHMHM, UYTO B
Heif eCTh MOJMHCH XOTS ObI OHOTO U3 CYIPYTOB'.

B To e BpeMs Mbl He SBISIEMCS CTOPOHHMKAaMHU aOCOJIFOTHON CBOOO/BI
pacropxxkeHust Opaka. [lo HarieMy MHEHHIO, OJHOM U3 BaXKHEUIIIUX 3a7a4, CTOSIIINX
nepe 3aKoHoJaTeNeM, sBisieTcs GopMHUpPOBaHUE B 00IIECTBE OTHOLIEHUS K Opaky
KAaK JUINTEJIbHOMY COI03Y MY’Ka U JKE€HbI, BOCIIMTAHUE OTBETCTBEHHOI'O OTHOLICHUS
JHOJIeH K BCTYIUICHUIO B Opak M BBINOJIHEHUE MpaB U 00si3aHHOCTEN cynpyros. B
HAay4HOM JINTEPATypE BBICKA3bIBAIINCh pA3JIMYHBIE MHEHUSA, KaK YJIYy4lIUThb
IeMorpauuecKyo CUTYallli0 B CTpaHE M MOJHSATh OTBETCTBEHHOCTHb CYIPYIOB,
coxpanutb cembro. Hanmpumep, Eme B 2013 romy Il'ocymapctBennas [lyma

Poccutiickoit deneparum HEOAHOKPATHO 00CYXkKana BOMPOC BEMWYUHBI TTpada 3a

! Usmaitnos B.B. Pactopxkerne Opaka Kak Croco0 3aluThl CEMEWHBIX TpaB Tpa)KAaH: AWC. ... KaHI.
topug. Hayk: 12.00.03 / B.B. W3maiinoB. Mocksa, 2013. C. 98.
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perucTpanuio pa3Boaa. UtoObl MOTHATH OTBETCTBEHHOCTH CYIIPYTOB MPEAJIaraioch
MOBBICUTH TOCHIOIIJIMHY UK BBECTH 1ITpad 3a ohopmMiIeHHE pa3Boia, B pa3Mepe 10
30000 py6nel”41. ['maBHass 1elb WHUIMATAB COCTOSUIA B JKEJIAHHHU ITOBBICHTH
OTBETCTBEHHOCTh MOJIOJIBIX JIIOJIEM MpHU BCTYIUICHMHM B OpaKk W 3acTaBUTh HX
JEHCTBOBATh 00 TyMaHHO U B3BEILICHHO.

[Ipencrapmsiercsi, 4To yBenuueHue ImTpada B 3HAYUTEIBHBIX pa3zMepax
JNEUCTBUTEILHO MOTJIO Obl CHU3UTh KOJIMYECTBO OOpAIlEHUN B CyJ C MPOCKOOW O
pa3Bojie, HO BpSJ JU OBl ATO MOMOIVIO COXPAaHUTh CEMbBIO, KOTOpas YikKe
(dhakTUYeCKH pacnayiach. YBEIMYEHUE CTOMMOCTH PETHCTpaluu Opaka U pa3Boja
MOBJIMSET HA >KEJaHWE M BO3MOXKHOCTh Tap (QUKCHpoBaTh O(UIMATIBLHO CBOU
oTHoleHus. W nmpuBeaeT K eiie 00IbIIeMy KOJIMUECTBY «TPakIaHCKUX» OpakoB, B
KOTOPBIX IIpaBa JIETE U CYNPYTOB MaJO 3alUIICHBI.

Ham mnpencraBiasercs Oonee B3BemeHHor mo3unus A. B. Kocapesoi,
npenararomier gononHuTe CK P® crareeil, B KOTOpOW 3aKpEenuTh, YTO HCK O
pacTopeHuu Opaka He MOXKET ObITh MPEIBSIBICH B TEUCHUE OJHOTO rojia C JAaThl
perrcTpaniy 6paka’. AHAIOTHYHBIM 00pa3oM, 10 HAMIEMy MHEHHIO, MOJDKCH
penaThes ¥ BOMPOC O BOBMOKHOCTU PAaCTOPKEHUsI Opaka 1Mo B3aMMHOMY COTJIACHIO
Cynpyro, He umeromux aereid — B Cemelnbiii kogekc PO nomkHa OBITH BBEICHA
HOpMa, COTJIACHO KOTOPOI Opak He MOXET ObITh pacToprHyT B oprane 3AI'C, ecnu
3asiBJICHUE O PACTOpPKEHUHU Opaka ObIJIO MOJaHO B TEYCHHH OJHOTO TOJa C JaThl
perucTpaiuu opaxa.

Pactopxenuto Opaka B aAIMUHUCTPATUBHOM TOPSJIKE MO 3asBJICHUIO OJTHOTO
U3 CYNPYroB HE3aBUCUMO OT HAJW4YHs y CYNPYTroB OOIIMX HECOBEPIICHHOJIECTHUX
nered nocesmeH n. 2 cr. 19 CK P®, u3 aHamms3a KOTOPOTO CIEAYET, 4YTO
pacTopkeHue Opaka OCYIIECTBIACTCS MNP HAIMYUKA OJHOTO W3 CIEAYIOIIHNX

YCIIOBUM:

! Bymer mm rocmomutiHa 3a pasox crouts 30 000? [DmekrporHsii pecypc]. Pexum mocryma
http://helprazvod.ru/razvod/yuridicheskie-momenty/razmer-gosposhliny-v-2016-
godu.html#ixzz4HV7fWqE6

? Kocapesa M.A. Bpakopa3BOmHOE 3aKOHOIATEIHCTBO: HEKOTOPHIC BOMPOCHI TEOPHH H TPAKTHKH //
Bectank AMypckoro rocymapcTBeHHoro yHuBepcurera. Cepust: I'ymanutapasie Hayku. 2012, Ne 46. C.
18.
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1) npu3HaHKE OTHOTO U3 CYNIPYTOB 0€3BECTHO OTCYTCTBYIOLIUM;

2) npu3HaHKWE OJHOTO U3 CYNPYTOB HEJEECIOCOOHBIM;

3) ocyXAeHHE OIHOr0 W3 CYNpPYrOB 3a COBEpPUICHUE MPECTYIUIEHHS K
JIMIIIEHUIO CBOOOIBI HA CPOK CBBIIIE TPEX JIET.

[lepeyeHb Takux YCIOBUM SIBISETCS MCUEPHBIBAIONIUM U HE TOMIJICHKHUT
pacIIMpUTENTFHOMY TOJIKOBAHUIO.

Opran 3AI'C He BmpaBe TakKe PErHCTPUPOBATH pa3BojA 0e€3 coriacus
JPYroro Cympyra, a Takke BO BpeMs OEpeMEHHOCTH M B T€UEHHE OJIHOTO Toja
nocie poxnaenus pedenka (cr. 17 CK P®). [lo nHamemy MHEHUIO, CIEAyeT
npu3Hath o00ocHOBaHHOM mo3unuio O. A. MuHeeBa 0 HeleliecooO0pa3HOCTH
OTrpaHHYEHHE TpaBa Ha pacTOp)KeHHWE Opaka IO WHUIMATHBE MYKa B Ciydae
POKIEHUSI MEPTBOIO peOEHKaA, a TAaKXKE B Cllydyae CMEPTH peOeHKa /10 JOCTUKEHUU
UM rogu4Horo Bospacta. [lostomy crateio 17 CK P® B cBeTe BhIIECKa3aHHOTO
ClIeTyeT OTIOJHHUTH M U3JIOKUTH B CIEAyIomel peaakiuu: «Myx He UMeeT mpaBa
0e3 coryacus >KeHbl BO30YXXJaTh JI€JI0 O PACTOPKEHUU Opaka BO BpeMs ee
OEpEeMEHHOCTM W B TEUYEHHUE ToJa Mociie POoXKIAeHus odiiero pedeHka. JlanHoe
OTpaHUYEHHE MPEKpaIlaeT CBOE NEHCTBUE MPU POXKACHUN peOeHKa MEPTBBIM WIIH
ero CMEpTH JI0 JOCTIKEHHS BO3PACTa OJHOTO TOa» .

bpak pactopraercs HE3aBUCMMO OT HAIWYHUs MEXAYy CyHpyramu
UMYIIECTBEHHBIX CIOPOB. B Npyrux ciydasx pacTopKeHHs Opaka MpOU3BOIUTCS
TOJIBKO B CYJI€OHOM TIOPSIIKE.

[Ipu paccMoTpenuu nesna o pactopxkenuu Opaka B opranax 3AI'C 3asBieHue
0 pa3Bojie MOJIAETCS IO MECTY KHUTEJIbCTBA 3asIBUTEIIS.

CeMelHBIII KOJEKC HE OMpeeNseT, YTO SBISIETCS OCHOBaHHEM IS
pacTopxeHusi Opaka B aIMUHHACTPATUBHOM TMOpPsAKe. MBI cduTaeM, 4TO 3asBIICHUC
CYNpPYTrOB HE SIBJSIETCS OCHOBAaHUEM JIJIi PACTOpKEHHUsSI Opaka, a Imojada TaKoro
3asiBJICHUS SIBJISIETCS JIMILb COCTaBHOM mopsiaka (mpouecca) pacTop:KeHust Opaka B

aAMUHUCTPATUBHOM TIOPSIIKE, AJIEMEHTOM IOPUIUYECKOTO COCTaBa, KOTOPBIN

! Munees O.A. K Bompocy 0 COBEpLICHCTBOBAaHHMM HMHCTHTyTa Opaka B CemeiiHoM mpase Poccmiickoit
®enepanyu // Becthuk Bonrorpaackoro rocymapcreennoro yaupepcutera. Cepus S: KOpucnpyneHius.
2015. Ne 2. C. 115.
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HEOOXO0UM i pacTopkeHusi Opaka. [lo Hamemy MHEHHIO, IPU PACTOPKEHUU
Opaka B aAMUHHCTPATUBHOM IOPSAJKE CJIETYyET TOBOPUTH O TOM K€ OCHOBAHHUH, YTO
U [IPU PacTOpKEHUU Opaka B CyZieOHOM MOPSAKE — HEBO3MOXKHOCTb IPOJOJIKEHUS

COBMECTHOM JKU3HU CYIIPYTOB U COXPAHEHUS CEMBHU.

3.2. Pacrop:xeHue Opaka 1o pemeHuIo cyjaa

Pocculickoe 3aKOHOJATENbCTBO C CaMOT0 Haydaja PEIIUTENbHO OTKA3aJIOCh
OT  NOPUHUUIHAAIBHOTO  HENONYyIIEeHWs  pa3Boga W B IPOTHBOBEC
JIOPEBOJIOLIMOHHOMY ~ 3aKOHOJATENIbCTBY  MPOBO3IIIACHIIO CBOOOAY pas3Boja,
MOHUMAs, YTO TaMm, IJie HET CBOOOJIbI pa3Bojia, TaM HE MOXKET ObITh M CBOOOJbI
6paka’.

s pactopkenusi Opaka B cyaeoHoMm nopsiike coryiacHo ¢1. 21 CK PO no
o011eMy MpaBuIIy HEOOXOIMMO JIBa 00S3aTEIIbHBIX YCIOBHS:

— HaJW4YMe y CYNPYroB OOIIMX HECOBEPILIEHHOJIETHUX AETEH;

— OTCYTCTBHUE COTJIaCHs OJHOTO U3 CYNPYrOB Ha pacCTOp>KeHHE Opaka.

HckoBoe 3asiBlIeHHE O pacTOp>KEHUU Opaka MojaeT Cynpyr, KOTOpbIi Oepet
Ha ce0s MHUIMATUBY B Ipoliecce MpeKpalieHus: Opaka myTeM pas3Bojaa. A BTOpoOu
CYNpYT BBICTYNAET B KAYECTBE OTBETUHKA IO JICITY.

Kpome Toro, B cyieOHOM MOpSJIKE pacCMAaTPUBAIOTCS JI€Jla O PACTOPKEHUU
Opaka, Korja:

— OJWH M3 CYNPYroB, HECMOTPS Ha OTCYTCTBUE y HETrO BO3PAKECHUI
OTHOCHUTEJILHO pacTOpKeHHUs Opaka, YKJIOHSETCS OT pa3Boja B opranax 3AI'C;

K npumepy, cyn ynosinerBopuin uck Jlucunoit E.M. k Jlucuny M.A. o
pacTopeHuu Opaka B CBSA3U C YKJIOHEHHEM IIOCJIEIHET0 OT 0OpaIlieHus: B OpraHbl
3aMKMCH aKTOB IPaXIaHCKOTO COCTOSIHUS ISl PETUCTPallud pacTopxeHus: Opaka B
CyIeOHOM 3acellaHud YCTAaHOBJIEHO, YTO MCTEI] HACTAaWBAaE€T HAa PACTOPKCHHUH

6pa1<a, CUHUTACT, 4YTO ,IIEUIBHGI\/'IHICC COXpaHCHUE CEMbH HEBO3MOXKHO, CTOPOHBI Ha

' Bacunbes C. [Ipexparenne 6paka: HCTOPHKO-TpaBoBoii acrekT // FOpuct BY3a. 2017. Ne 6. C. 62.
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MOMEHT PACCMOTPEHMS Jlefla MPONKUBAKOT paszaesibHO. OTBETUUK, HaJJIeKalIUM
o0pa3oM M3BEIICHHBIM O BPEMEHM W MECTE€ pPacCMOTpEeHHUs Jeia, B cyJleOHoe
3acelaHne He SBWICSA, TEM CaMbIM TMPOSIBUB 0Oe3pa3inyue K CYIIEeCTBY
MIPUHUMAEMOTO PEUICHMS, YTO PACLEHUBAETCS CYJIOM KakK COIrJlache Ha
pacTop)keHue Opaka U OTCYTCTBHUE BO3PAXKEHUM MPOTUB 3TOTO.

Takum 00pa3oM, B CyJqeOHOM 3aceaHWM YCTAHOBJIEHO, YTO COXPAaHCHHE
CEMbU HEBO3MOXKHO, O IPEAOCTABJICHUM CpOKa JJIsi NPUMHUPEHUS HU OJUH U3
CYIIpyroB Cya HE TPOCHJ, a TMOTOMYy Opak MEXIy Cynpyramyd TOJICKHUT
PaCTOP>KEHUIO B CyJI€OHOM nop;mKel.

— OJWH M3 CYIPYTOB, COTJIAIIABIIMICSA Ha pacTOp)kKeHUEe Opaka B OopraHax
3AI'C, u3aMeHWII CBOIO MO3ULIMIO, HAIET JOBOABI MPOTUB Pa3BO/Ia;

— JKeHa B Iepuoj OEepeMEHHOCTH W B TEUYCHHE TOJla TOCJIC POXKJICHHS
pebeHKa corjlacHa Ha pacTop)KeHHEe Opaka Ui caMma MPeIbIBIsSET UCK O paBBOILGZ.

JInst OTKpBITHS IPOU3BOJICTBA IO PACTOPKEHUIO Opaka B CyJIeOHOM MOPSJIKE
B Cya JOJDKHO OBITh TOJAHO 3asBJIEHHE O pacTopskeHuu Opaka. VckoBoe
3asBJICHHME O  pacTOpKeHUM Opaka JOJDKHO  OTBeYaTh  TPEeOOBAHUSIM,
ycranoBieHHbIM cT. 131, 132 I'TIK. B HeM, B yacTHOCTH, yKa3bIBaeTcCs, KOTJa U
IJIe 3apEeTUCTPUPOBAH Opak; UMEIOTCS JIU OOIIHe JIETH, KX BO3PACT, JOCTUTHYTO JIN
MEXIy CyIlnpyramu corjaimeHue o0 HX COJAEp)KaHUM W BOCHUTAHUM; MPHU
OTCYTCTBUH B3aMMHOI'O COTJIACHs Ha PacTOpP)KCHHE Opaka — MOTHBBI PACTOPIKCHUS
Opaka; UMEIOTCS JM JApyrue TpeOOBaHUsS, KOTOPbIE MOTYT OBITh PacCMOTPEHBI
OJIHOBPEMEHHO C HCKOM O pacTopkeHuu Opaka. K 3asBieHuto mnpuiaararorcs:
CBHJICTEIILCTBO O 3aKIIOUCHUU Opaka; KOIHUU CBUACTCIHCTB O POXKJICHHH JICTCH;
JIOKYMEHTBI O 3apa00TKE U MHBIX UCTOUYHHMKAX JOXOJOB CYNPYTroB (€CJIH 3asBJICHO

Tpe6OBaHI/Ie O B3bICKaHUH aJ'II/IMeHTOB); " JIpyruc HGO6XOI[I/IMI>IG JOKYMCHTHBI.

! Pemenme Kuposckoro paiionroro cyma r. Caparosa ot 20 aexabpst 2016 r. mo memy Ne 2-11375/2016
[DnexTponnbiii pecypc]. Pexxum mocryma: https://sudact.ru/

? HMpunynkuii A.M.Cyne6Has 1 BHecyaeGHas poLeypa IpeKpalieH s 6paKa : cpaBHHTEILHO-IPAaBOBOI
aHanmu3. B cOopHuke: CoBpeMeHHBIE MOIXOABI K TpaHchOpMaluy KOHIEHIIUH TOCYAapCTBEHHOTO
yIpaBlIeHUs U PETYIUPOBaHUS B COLUAIBHO-3KOHOMUYECKUX cucTeMax.. COOpHUK Hay4HBIX TPYLOB 4-it
MeXayHapoHOW HayIHO-TIPAKTHIeCKOW KoHbepeHImr. OTBETCTBEHHBINM pemakTop: ['opoxoB A.A..
2015. C. 319.
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HckoBoe 3asiBICHHE O pPAacTOPKEHHHM Opaka paccMaTpuBaeTcCs MO OOIuM
MpaBUJIaM IPaXKJaHCKO-IPOLECCYaTbHOIO 3aKOHOJATEIbCTBA.

[Ipu pa3Bome MO B3aMMHOMY COTJIACHIO MOTHBBI TPEKpAIIeHUs Opaka He
BoIsACHSIOTCS (1. 1 cT. 23 CK P®). Ho ykazanHas HOpMa NpenyCMaTpUBAET TaKKe
MPEACTABICHUE CYNpyraMM Ha pPacCMOTPEHUE CyJla COTJIAIEHHE O JETsX.
OTMeTM, 4YTO TpaBOBasi PErjlaMEHTAIUs COTJAIIEHUS O JIETSIX B POCCHUUCKOM
CEMEMHOM 3aKOHOJATENIbCTBE BechMa JlakoHMYHA. B m. 1 cr. 23 CK yka3biBaeTcs
Ha HaJIWMYWe Yy PacToOpralimx Opak CyInpyroB IpaBa 3akIOYUTh TakKoe
cornamenue, a B m. 1 cr. 24 CK packpbIBaeTcsi BO3MOXHOE COAEPKAHUE TAKOTO
COTJIALIEHUS — OTPEICIICHNE MECTA MPOKUBAHUA U MOPSAKA BBIILIATHI CPEICTB HA
cojJiepkaHue o01ero pedeHka.

[Iynkr 2 crateu 23 CK P® wumeer mnpoueccyainbHbli Xxapakrtep. Ona
YCTaHABJIMBAET CPOK JUIsl BHIHECEHUS CYJOM PEIIECHUS O PacTOpKEHUU Opaka —
OIMH Mecsll. B TedeHue 3TOro BpEeMEHM Ka)KIblil U3 CYNPYroB MOXKET OTO3BaTh
CBOE 3asBJICHUE O PACTOPKEHUHM Opaka, eciau OTHaJYyT OOCTOSITENbCTBA, KOTOPHIE
nodynunu ero (ee) ajisg MpeACTaBICHUS TaKOro 3asBJICHUS] WJIM, HANpumep, B
cllyyae mOpuMUpeHus cynpyroB. YcrtaHoBieHue B CK wmecsyHOrO cpoka st
NPUHATUS CYJOM pEIHICHUS O PaCTOpKeHMH Opaka IO B3aUMHOMY COTJIACHIO
CYNpyroB, N0 HAIlleMy MHEHUIO, SIBJISICTCS IPABUIIBLHBIM.

Pacropkenuto Opaka B CyneOHOM TOpsAKE B CyA€OHOM TMOpSAKE MpU
OTCYTCTBUU COIJIACHS OJIHOTO M3 CYNPYroB Ha pacTOpKeHUe Opaka, T. €. 10 UCKY
OJIHOTO W3 CynpyroB mnocesiieHa ctaTbs 22 CK P®, B COOTBETCTBUU C KOTOpPOH
pacTopkeHue Opaka B CyneOHOM TIOPSIAKE TMPOU3BOAMUTCS, €CIHH CYyJIOM
YCTAHOBJICHO, YTO JIaJIbHEUIIIasi COBMECTHAS KU3Hb CYIIPYTrOB U COXPaHEHUE CEMbHU
HEBO3MOXKHBI.

BmecTte ¢ Tem, nmpakTuka pacCMOTPEHHS CyJaMu JIell O pacTOPKCHUH Opaka
CBUJICTECIILCTBYET O HEPEJIKH CIydyau HENPaBWIHHOTO (POPMYIUPOBKH CyAaMu
OCHOBAaHMM [IJIsi pacTopkeHusi Opaka. B wacTHOCTH, B MOTMBHPOBOYHOW YacCTH
NPUHATHIX pEUIEHUN CyAbHM HE OOOCHOBBIBAIOT BBIBOJ O TOM, UTO JajbHEHIIas

COBMCCTHAs XKHU3Hb CYIPYIrOB MW COXpPAaHCHHUC CEMbH HCBO3MOIKHBI. HaanMep,
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["arapuHCKHMI pallOHHBIA CyZ ropoga MOCKBBI B CBOEM pellieHuH OT 17 ampens
2015 roga (HoMmep Jnena HEe yKaszaH) YAOBJIETBOPUI HCK O PacTOpPXKEHUHU Opaxa,
OTMETHB, YTO «CYJ CUMTACT, YTO AANbHEHIIee COXPAHEHHE CEMbU HEBO3MOXKHOY
B kadecTBe OCHOBaHUWI /Uid MpeKpalieHus Opaka CyAbH OTMEYAIOT TaKkKe
CIEAYIOIINE: «CTOPOHBI B TEUYEHHUE UINTEIIBHOTO BPEMEHH CYNPYKECKUX
OTHOUIEHUI HE MOAJIEPKUBAIOT, 00IIee XO3ICTBO HE BEAYT, COXPAHUTh CEMBIO HE
XOTAT»., «COBMECTHAS XKH3Hb C OTBETIHKOM HE CIOKIIACH, OPAYHBIC OTHOLICHHS
IpeKpalieHbl, ceMbs (PaKTUUECKH pacrajiach, JaJbHEUIIass COBMECTHAsl KHU3Hb
HEBO3MOXHA»", «MEKIY CTOPOHAMH CJIOKHIACH HEPHMHPHMBIE OTHOIICHHS,
NPUMUPEHUE W COXPAHEHUE CEMbH HEBO3MOXKHBI, JKEJIAHHUE MOIIECPKUBATH
CYIPYKECKHE OTHONICHHS 00€ CTOPOHBI HE MMEIOT», «Cyd CYMTAeT, dTo
COXpPaHEHUE CEMBH HEBO3MOXKHO, IIOCKOJIBKY €€ CYLIECTBOBAaHHE HOCHUT
hopMaTbHEI XapakTep» .

HenpaBunbHoe ycTaHOBIEHHE W (QOPMYJIHpPOBKA CyJAaMH OCHOBaHUU
pactopkeHuss  Opaka M,  COOTBETCTBEHHO,  HEYCTAaHOBJIEHME  CyJaMHu
3aKOHOJATEIBHO OIMPEAEIICHHOIO OCHOBAHUS JUIsl TAKOTO PACTOPKEHUS B KaXKIOM
KOHKPETHOM CJIy4ae, 10 HallleMy MHEHUIO, SIBJISIETCS CYIIECTBEHHBIM HEIOCTATKOM
MPaKTUKA NpUMEHEHUs cynamu HopMm crtatbu 23 CK P®, KOTOpBIM CTaBUT MOJ
COMHEHHE 00OCHOBAHHOCTh MPUHATHIX PEIICHUI M CO3/1aeT MPEANOChUIKH AJIs MX
00>a0BaHMs U OTMEHBI.

Eme ogHuM HEAOCTaTKOM MpPAaKTUKUM PpPAaCCMOTPEHHS CylJaMu Jel O
pacTopKeHun Opaka SIBJIETCS, 10 HAIEMY MHEHHUIO, HEONPABJAAHHO MaJIblii CPOK
CyneOHOTO paccMoTpenusi cooTBeTcTByroMX Aen (10-30 munyt (cm. puc. 2.1)),

BCIb 3a TAKOC BpPEMsA CyHd BpAAd JIU HUMCCT BO3MOKXHOCTL BLISICHUTDL q)aKTI/I‘IeCKI/Ie

! Pemenme T'arapuHCKOrO paifoHHOrO cyaa ropoga Mockesl ot 17 ampens 2018 roma Ne 2-614/2018
[Dnextponnsiii pecypc]. Pexxum mocryma: http://sudact.ru/
? Pewrenne JIr061MHCKOrO paifoHHOTo cyaa r. Mocksel 27 HostOps 2017 r. Ne 2-1033/2017 [DnekTpoHHbIi
pecypc]. Pexxum noctyna: http://sudact.ru/

Pemenne mupoBoro cynsu cyne6Horo yuactka Ne2 Caran-Hyp paiiona Pecmybnmuku Bypstus ot 14
ceHTs0ps 2018 Ne 2-63/2017 [DnextponHbIi pecypc]. Pexxum noctyna: http://sudact.ru/
* Pemenne Meney3oBckoro paitonHoro cyna Pecrry6mukn Bamkoproctan ot 22 urons 2016 roma Ne 2-
102/2016 [DnexTponHsiii pecypc]. Pexxum goctyma: http://sudact.ru/
® Pemenne JIeHHHCKOrO paiioHHOro cymga r.Acrtpaxann ot 20 mions 2017 roma Ne 2-231/2017
[DnexTponnslit pecypce]. Pexxum nocryna: http://sudact.ru/
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B3aMMOOTHOWIEHUSI CYNPYIOB, JEUCTBUTEIBHBIE NPUYMHBI MCKA O PACTOPKEHUU

6paI<a H JOpyruc 00CTOSATEIBLCTBA JKU3HHU CYIIPYIroB, 49TO OIIATH JKC BBbI3bIBACT

COMHEHHE B IPaBUILHOCTA U OOOCHOBAHHOCTH Cy/I€OHBIX PEIICHU.

Jlemo Ne 5-63/2019

KoAIl P® (c¢/3)

Pesynprar
Ne nena Bpemst | KaGuner HaunmenoBanue nena paccMOTpeHUS
14.03.2019 r.
10 yac. I'paxxnanckoe JAeno 1O HMCKY
N.A K. k K.C.K. o pacropxkenun
Jleno No 2-40/2019] 20N | 2L (o) Pacemotpetio
['paxknanckoe €10 1O UCKY
10 yac. Mumotnna M.IO. x BTH 24
(ITAO) 0 3alInTe npas
10 . 211
Jleso Ne 2-41/2019 M noTpedureneit (c/3) Pacemotperio
10 yac. I'paxxkmanckoe nemo 10O HCKY
K.C.C. ¥ K.B.C. o pacropxxeHuu
Jleno No 2-42/2019 20 | 2L (o) Pacemorperio
11 yac. I'paxknanckoe €10 1O  UCKY
b.K.A. x M.E.IO. o pacropxeHuun
. 211 P
Jleso Ne 2-43/2019 00 min Opaka (c/3) aceMOTPERO
Jeno 00 aIMHUHUCTPATHBHOM
11 gac. MPAaBOHAPYUIEHUH B OTHOUIECHUH
K B.A. . 1ecr 15.
20 muH. 211 aurrarona mo x. Ter. 15.6 Paccmotpeno

Puc. 1. I'paduk paccmoTpenus: nen MUpoBbeiM cynbeit CyneOHoro ydactka

Ne 90 ABTO03aBOICKOrO CyneGHOro paitona r. Tombsitti CaMapcekoit o6tacTa

Cpenu y4YeHBIX TMPOAOKAETCA TaKXKe JUCKYCCHUSl MO BOIPOCY O

I.IGJIGCOO6P&3HOCTI/I YCTAHOBJICHUA B 3aKOHOAATCIILCTBC IIPHUMCPHOIO IICPCUHA

IPUYMH JJIs1 pacTOp>KeHHs Opaka. Bpsin mu ¢ yKka3aHHBIMU YTBEPKIEHUSAMH MOKHO

cortacutbes. Kak mpaBuiio, OMH U3 CyIIPyTrOB NPUHUMAET PEIIEHUE PACTOPTHYTh

6pa1< HUCXO0Os U3 pssaa KOHKPETHBIX U MHAWBUAYAJIbHBIX IMIPUYKWH, KOTOPBIC UMCEIN

MCCTO MMCHHO B €T0 Cliy4ac. KpOMe TOro CymecCTBYIOT ClIydan, KOI'Jla MMCCT

MCCTO COYCTAHHMC HCCKOJIbKUX IIPHUYMH, KOTOPBLIC CaMH IIO cebe He SBISIOTCS

! CyneGusiii yaactoxk Ne 90 ABTo3aBOACKOro cyneGHOro paiiona r. Tombsitt CamMapckoil 06macTi
[DnexTponnblii pecypce]. Peskxum moctyma http://90.sam.msudrf.ru/
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JIOCTaTOYHO 3HAYMMBIMH, OJIHAKO B COBOKYIHOCTH CBHUJAETEIBCTBYIOT O
HEBO3MOXHOCTH JAJIBHEHIIEr0 COXpaHEHUs ceMbHu. [l03TOMy COMHHUTENBHOU
NPEACTABIIAETCS HaM TE3UC O TOM, YTO 3aKOHOJATEIbHOE 3aKpEIJICHUE
OPUEHTUPOBOUHOTO  TEPEYHS  NPUYMH  pacTOpKeHUs  Opaka  IMO3BOJIUT
peaynpeauTh pacCTOPKEHUE OPAKOB.

[IpaBo Ha mpeabsBICHUE UCKA O PACTOPKEHUH Opaka 3aKpeIIeHO CTaThei
16 CK P® 1o 3asBIE€HHUIO OJHOTO U3 CYNPYTOB, a TAKXKE MO 3asABJICHUIO ONEKyHa
Cylpyra, NpU3HAHHOIO CYJIOM HeJeecnocoOHbIM. HajeneHuwe omnekyHa HpaBoM
npeabaBiaeHns ucka spisierca Hoewion CK P®, B KobC PCOCP Takoe mpaBo
MPU3HABAJIOCH TOJIBKO 3a OJHUM WU oboumu u3 cymnpyroB. Crates 16 CK PO
chopMmynrpoBaHa TakUM O0Opa3oM, UYTO HE OCTaBJISET BO3MOXKHOCTEH ISt
HaJICJICHUS MPABOM Ha MPEAbSIBICHUE UCKA JUISl APYTUX JIUII.

Crarest 16 CK P® He Ha3pIBaeT MpPOKypopa B YUCIE JIWL, O WHULIMATUBE
KOTOPBIX MOKET OBITh PACTOPTHYT Opak B cyAeOHOM nopsiake. [lo MHOrUM qpyrum
OpayHO-CEeMEMHBIM JIeJIaM 3a MPOKYPOPOM TaKOe MPaBO MPU3HAETCS, HAIIPUMED, O
Npu3HaHUM Opaka HEJACHCTBUTEIIbHBIM, JUIICHUU POJIUTENIbCKUX MpaB. O3Hayaet
JU 3TO, YTO MPOKYpPOp HE BOpaBe oOpamarbCcsi B CyJ C UCKOM O PacTOPKEHUU
Opaka?

YuutbiBas BbIIIECKa3aHHOE, MO HAIlEMy MHEHHUIO, TIPaBO MPOKypopa Ha
NpEABSABICHUE MCKa O Pa3BOJE C LEJbIO 3alIUThl MPaB M 3aKOHHBIX MHTEPECOB
IpaXkJlaH, KOTOPBIE IO COCTOSIHHUIO 370POBbSl WIM IO JAPYTUM YBaKUTEIbHBIM
NpUYMHAM HE MOTYT 3alllUTUTh CBOW IpaBa, JOJDKHO OBITh MPEIyCMOTPEHO B
ctatbe 16 CK P®. IlpennmaraeM AONOTHUTH CTaThbiO MYHKTOM 3 CIEIYIOILIETO
conepkanusi: «lIpokypop BHpaBe MNpeabIBUTh HCK O PACTOpKEHUU Opaka B
CIIy4asix, IPpeAyCMOTPEHHBIX 3aKOHOM.

B poccuiickoM 3aKOHOJATENIbCTBE MPaBO Ha NPEAbSIBICHUE HCKa O
pacTop>keHUr Opaka uMeeT JHIb oJHO orpaHudyeHue. Tak, ctates 17 CK P®
YKa3bIBaeT Ha TO, YTO MYXK HE UMEET IpaBa 0e3 COTyiacus KeHbI BO30YXIaTh JEJI0
0 pacTopKeHUu Opaka BO BpeMsi OEpEMEHHOCTH >KEHbl U B T€UEHHE Tojia Mocie

pOXJieHHus peOeHKa. 3ampeT NpenbsBICHUS HCKa O pacTopKeHUuu Opaka Oyner
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JIEMCTBOBATh U B CIIy4ae CMEPTH peOEHKA U MPOIUTCA 10 UCTEYEHHS OJJTHOTO roJa
1I0CJIE POJIOB.

[lo HameMy MHEHUIO, CJEeAyeT NpHU3HaTh OOOCHOBAaHHOW IO3HIIMIO
O. A. MuHeeBa 0 HEUENECOOOPa3HOCTH OrPAHMYEHUE IPaBA HAa PACTOPKEHHE
Opaka MO MHHULMATUBE MYy)Ka B CIyyae POXKICHHUS MEPTBOIO peOCHKa, a TaKKe B
cillyyae CMEpTH pedeHKa 1O JOCTHXKEHHMM MM TOAMYHOro Bo3pacrta. Iloatomy
crarbio 17 CK P® B cBeTe BBIIIECKA3aHHOIO CIEAYET AOIMOJHUTh U U3JI0KHUTH B
cienyromei pegakuun: «MyX He mMeeT TpaBa 0e3 corjiacus >KeHbI BO30YXKIaTh
JIEJI0 O pacTOpKEHUU Opaka BO BpeMsl €€ OEpEMEHHOCTH M B T€YEHHUE ToJia MOoCiIe
poxxaeHust obuiero pedeHka. JlaHHOe orpaHHMuYEHUE IMpEeKpallaeT CBOE ACHCTBUE
IpU POXKACHUM peOEHKa MEPTBBIM MM €ro CMEPTHU 10 JOCTHKEHHUS BO3pacra
OJIHOTO FOfIa» .

He Bcernja B uCKe O pacTOpXKEHUM Opaka 3aJl0)KE€HO JEHCTBUTEIBHOE
JKeJTaHUe MPEeKPaTUTh OpayHble OTHOLIEHUS, HHOTAA — 3TO MOCIEAHUN OTYAsTHHBINA
miar ¢ ILeJbK0 HMCHPABICHHS CHUTyaluH, MOCIEAHSS HaAECKIa Ha TO, YTO IOJ
JABJIEHUEM MCKa BCE MOXKET BEPHYThCS K JyuliemMy. Bo3MOXHBI cUTyallud, KOraa
NPUYUHON TPENBABICHHUS MCKA O PACTOPXKEHUU Opaka ObUIM BPEMEHHBIE CIIOPbI
WIM pa3HOrjacus, KOTOpble HE SBIAIOTCS CBMJIETENIBCTBOM pacrajga Opaka u
cembu. C uCTEYEeHHEM BPEMEHM HAMEpPEHHUE OJHOI0 U3 CYNpPYrOB pPaCTOPTHYTh
Opak MOXXET M3MEHHUTbCSI U OH (OHA) MOXXET OTKa3aThCsi OT ucka. C 1enbro
coxpaHeHusi Opaka u ceMbu B myHKTe 2 cT. 23 CK P® 3akpennena Hopma,
COTJIaCHO KOTOPO Cy BIIpaBe MPUHATH MEPHI K TPUMHUPEHUIO CYPYTOB U BIpaBe
OTJIOKUTh Pa3OUpPaTenbCTBO JeJia, Ha3HAYUB CYNpYyraM CpOK JUIsl IPUMHUPEHUs B
npejesiax Tpex MecsIEB.

[IpenocraBiieHne cynpyram cpoka JUisi NPUMHPEHUS SBISIETCA IPaBOM
CyIbH, a HE ero o0s3aHHOCTHIO. [IpH 3TOM Cyabsi OpUEHTHPYETCS HE TOJIBKO Ha
3asiBJICHHE OTBETUMKA O HEXEJIaHUM Pa3BOJUTHCA, HO TAaKXKe M Ha 00CTOSITENbCTBA

ACIa, KOTOPBIC OAaOT OCHOBAHHUC IIPCAIIOJIararb, 4TO pas3jdad B CCMbC HOCHUT

! Munees O.A. K Bompocy 0 COBEpPLICHCTBOBaHMH MHCTHTYTa Opaka B CemeiiHoM mpase Poccmiickoit
®enepanyu // Becthuk Bonrorpaackoro rocymapcreennoro yaupepcutera. Cepus S: KOpucnpyneHius.
2015. Ne 2. C. 115.
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BPEMEHHBIN XapakTep, pa3sHOTJacus MEXAy CYNpyramMu YCTPAHUMBI, CEMEUHbIC
OTHOUIIEHUS MOTYT OBITh BOCCTaHOBIJIEHBI, a CE€Mbs cCOXpaHeHa. [Ipu maHHBIX
0OCTOATENBCTBAX CY/bsl MPEAOCTABISET CYNpyraM CpoK JJIsl MIPUMHUPEHUS 10 TPex
MecALEeB. B HEKOTOPBIX ciydasx yJaeTcs COXPaHUTh CEMBIO.

B 3aBucuMocTH OT 0OCTOSATENLCTB Ji€Na CyJ BIpaBe MO MpochOe cympyra
WJIM IO COOCTBEHHOM MHUIIMATUBE OTKJIAAbIBATh Pa30MpaTEbCTBO JI€]a HECKOIBKO
pa3 ¢ TeM, OJHAaKo, 4ToObl B OOIIEH CIOXKHOCTH TMEpPUOj] BpPEMEHH,
MPEAOCTaBISIEMbIA CYIIpyraMm JJisi NPUMUPEHUS, HE TMPEBBIIIAT yCTAaHOBJICHHBIN
3aKOHOM TpeXMeECSYHBIM CpoK. CpoOK, Ha3HAYEHHBIM U1 IPUMHUPEHHUS, MOXKET
OBITH COKpAIIEeH, €clii 00 3TOM MPOCAT CTOPOHBI, a MPUYUHBI, YKa3aHHbIE UMH,
OyIyT MNpU3HAHBI CYJOM YBOXKHUTEIBHBIMU. B 3TuUX chydasx JOJDKHO OBITh
BBIHECEHO MOTHBHPOBAHHOE ONPECIICHUE.

[IpuHATHE peElIeHUS O HA3HAYEHUU CpPOKa [JIsi MPUMHUPEHHS CYNpPYroB B
HEeNIX JaJbHEHIIEro COXpaHEHUs! CEMbU JOJKHO ObITh 000CHOBaHHBIM. OCHOBY
€ro MOTYT COCTaBJISTh (DAKThI, SBHO CBHUJCTEIBCTBYIOIIUE O pPEaTbHOU
BO3MOYXHOCTH MPEIOTBPALLEHUS

Ecnu nocne ucrtedeHuss HA3HAYEHHOTO CYJA0M CpOKa MPUMUPEHHUE CYIPYTrOB
HE COCTOSJIOCh M XOTsSI Obl OJIMH U3 HUX HACTaWBaeT Ha MpeKpalieHuu Opaka, cya
pacropraet Opax.

CymectBennoit HoBesuion cT. 22 CK P® saBasieTcst MOJ0XKEHUE O TOM, YTO
pacTopeHue Opaka MPOU3BOJIUTCA HE TOJIBKO B CiIydasiX, KOrJga CyJl MPHU3HAET,
YTO MEpPHI IO MPUMHUPEHUIO CYNPYTOB OKa3aIUCh 0€3pe3yIbTaTHBIMH, HO U TOT[A,
Korja cynpyrd (OJWH W3 HUX) HACTaWBalOT Ha pacTOp)KeHWHu Opaka, T. €.
OKOHYATEJIbHOE PEIICHUE O COXPAHCHUH WJIM MPEKPAIEHUH OpayHbIX OTHOUIEHUHN
OCTAETCs JUYHBIM JCJIOM KaXJ0r0 U3 CYIPYyTOB.

Takum oOpa3oM, perieHre 0 pacTOPKEHUH Opaka Ha OCHOBAaHUU 3asIBJICHUS,
MOJAHHOTO OJHHMM U3 CYNPYroB, MOXET OBbITh B cllydyae, €cCli COOJIIOJICHbI
CJIEIYIOLUE YCIIOBUSA:

1) cyaoM yCTaHOBJIEHO, YTO JajbHEHIIasi COBMECTHAsl *U3Hb CYNPYroB U

COXpaHCHUC CEMbHU HEBO3MOKHBI;
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2) Ha3HAYCHHBIE MeEpbl 10 MPUMHUPCHUIO CYNPYIrOB U  YIYYIICHHUIO
CJIOUBIIEHCS CUTYAIIMN OKa3aJuCh O€3pe3yIbTaTHBIMU;

3) cynpyru wium XOoTs Obl OAMH W3 HHUX IIOCIE OKOHYAaHUS CpOKa
IPUMHUPEHMS HACTAaUBAET Ha MPEKpallleHnH Opaka.

Ha3BanHble ycClIOBUS SIBIAIOTCS HEOOXOJUMBIMM U B TO K€ Bpems
JIOCTAaTOYHBIMH JJIs1 IPUHATHSI COOTBETCTBYIOLIErO pemieHus. Pactopxxenne Opaka
IPU OTCYTCTBUM XOTSI ObI OJJTHOTO M3 HUX CBUJETEILCTBYIOT O HEOOOCHOBAHHOCTH
BBIBOJIOB Cy/a.

B cootBerctBum ¢ m. 1 ct. 25 CK P® Opak, pacToprHyThiii B CcyaecOHOM
MOPSIAKE, CUUTAETCS MPEKPAIICHHBIM CO JHS BCTYIUICHUS pEIICHHUS CyAa B
3aKOHHYIO CHITY.

BaxHbIM SIBIIIETCSI BOIIPOC O TOM, MOXET JIM CyJl OTKa3aTh B PACTOPKEHHUU
Opaka. B coorBercTBUM C panee neictByromumMm Iloctanosnenuem Ilinenyma
BepxoBHoro Cyma CCCP ot 28 Hos0pst 1980 Ne9 «O mnpakTuke npUMEHEHUs
CyJllaMU 3aKOHOJATENhCTBA MPU PACCMOTPEHUU JIET O PACTOPKEHUH Opaka» Cyj
MOT OTKa3aTh B PaCTOPKEHUM Opaka, HECMOTPsI Ha OTHOILIEHUE K 3TOMY CYIPYTOB,
€CJIM MPUXOJUI K BBIBOAY, UTO COXPAHEHUE CEMbU BO3ZMOXHO.

WNuaye peried BOmpoc O BO3MOXKHOCTH OTKa3a B PACTOPKEHHHM Opaka Io
3akOHOIaTeNnbCTBY Poccuiickoit @enepannn. Tak, B cratbe 22 CK PO ormeuaercs,
YTO «pacTOpKEHUE Opaka MPOU3BOAMUTCS, €CIIM MEPHI M0 MPUMUPEHHUIO CYIPYTOB
OKa3aJMch 0e3pe3yibTaTHBIMU M CYNpyru (OAMH M3 CYNpPYyroB) HAcTaMBaeT Ha
pactopxkeHun Opaka». Takum oOpa3oMm, pOCCHMCKHUM 3aKOHOAATENb (haKTHYECKU
JUIIaeT CyJ TpaBa OTKa3aTh B pacTtopkeHuu Opaka. OCHOBHBIM apryMEHTOM,
KOTOPBIN BBICKA3bIBAETCS B IOJIb3Y TAKOW IMO3ULHWHU B IOPUAUYECKOU JUTEpPATypE,
ABJIAETCS TO, YTO €CJIM Y OJHOTO U3 CYNPYrOB CIOXHUIOCH TBEPAOE HAMEPEHHUH HE
POJJIeBaTh CEMEHHYIO KHU3Hb, TO MPUHYAUTH €r0 K TOMY HEJb3sl, KaK Obl 3TOTO

. 1
HE XOTeJ APYroi u3 Cynpyros .

! Kocapesa M.A. Bpakopa3BOIHOE 3aKOHOJATEIHCTBO: HEKOTOPHIC BOIPOCH TEOPHH W TPAKTHKH //
Bectank AMypckoro rocymapcTBeHHoro yHuBepcurera. Cepust: I'ymanutapasie Hayku. 2012, Ne 46. C.
17.
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[logpiTOKMBasi ~ BBINIECKA3aHHOE, MBI  CUMTAaeM, 4YTO  Ype3MepHas
aubepanu3aius Mporeaypbl pacTOpKEHUsT Opaka SIBISIETCS HEIeIeco00pa3Hol U
OTCTaWBaeM  TMIO3HMIIMI0 O  HEOOXOAUMOCTH  YETKOTO  3aKpeIvieHHS B
3aKOHOJATEIbCTBE NpaBa CyJa MPU ONPEIEIECHHBIX OOCTOSATENbCTBAX OTKA3aTh B
pacTop)keHuu Opaka, 4TO, MO HalleMy MHEHHI0, OyJeT CIocoOCTBOBATH Ooliee
CEpbE3HOMY OTHOIICHHIO K Opaky, 0ojiee OTBETCTBEHHOMY OTHOILIEHHUIO CTOPOH K
UCIIOJIHEHUIO CBOMX OOS3aHHOCTEH, TMOBBIIMICHUIO OTBETCTBEHHOCTH 3a CBOM

JIEACTBHS.
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3AK/IIOYEHUE

HccnenoBanre MNpaBOBOrO PEryJIUMPOBAHUS 3aKIIOYEHUS W PACTOPIKEHHS
Opaka MOo3BOJIUJIO clIeaTh CIEYIONINE HAyUYHbIE BBIBOJIBI M MPEIOKEHNUS:

1) OcobenHocTu OpavyHbIX MPABOOTHOILIEHUHN KaK pa3HOBUAHOCTH CEMEUHBIX
MIPABOOTHOIIICHUH, B3TJISABI YUEHBIX, KOTOPBIC pa3paldaThIBaIN U pa3padaThIBAIOT
TEOPETUUECKHE TOJIOKEHUSI OTHOCHUTENIbHO ONpEeNeNeHUsl TMOHATHS Opaka, €ro
MPU3HAKOB W TPaBOBOM TMPHUPOJIBI, TECHO CBSI3aHbI C W3MEHECHHUSIMU B
MCTOPUYECKOM pa3BUTHM YEJIOBEUYECTBA, 3aBUCEIM M 3aBUCAT OT MHOTUX
(bakTopoB, B YaCTHOCTH, COIMAJIHLHO-3KOHOMUYECKOTO YCTPOMCTBA rOCYJapCTBa,
PEITUTHO3HBIX BEPOMCIIOBEIaHUMN, COLMAIIBHO-HPABCTBEHHBIX B3TJISI0B Ha IIEJb
CO37laHUsl CEMbU M €€ 3HA4YeHHUE JIJis TOCyAapCcTBa W OOIIECTBA, a TaKXKE POJIU
YKEHILUHBI B ATUX SIBJIICHUSAX. M3MeHeHure B3rs10B Ha Opak, KaK COI03 MY>KUYHHBI U
JKCHILUHBI, TOJIBEPraeTcsi COMHEHHI0O U COBPEMEHHBIMU UCCIEI0BATEISMU,
MOCKOJIBKY JaK€ B SKOHOMHYECKH Pa3BUTBHIX CTpaHax MOJHUMAETCS BOIMPOC 00
W3MEHEHUM TPAJAUIMOHHBIX YCTOEB OMpENeSIeHUs] CyObeKTOB Opaka — >KEHbl U
myska. CeromHst Opak Kak COI03 JABYX JIUIl Pa3HOTO MOJa SBISAETCS TPAAUIIMOHHBIM
M HEOCHOPUMBIM YTBEPXKIACHUEM JJI1 OTE€YECTBEHHOM CEMEHMHO-TIPABOBOMU
JOKTPUHBI U JUIsI 3aKOHOJIATENbCTBA, OJHAKO B 3apyO0eHO HaydHOU JMTepaType
CTaBUTCA BOIMPOC O BO3MOXKHOCTH 3aKJIOUYEHHUS OJHOMOJBIX OpakoB W
CYILIECTBOBAHMSI MHOTOKEHCTRBA.

Bce 310 00yCHOBWIO HEBO3MOXXHOCTH OMNPEIEICHUS YHUBEPCAIHLHOTO
MIPaBOBOTO TIOHATHs Opaka, a TaKXe MPUBEIO K BO3HHUKHOBEHHUIO Pa3IMYHBIX
KOHIICIIIMA OTHOCUTEJIbHO TIPaBOBOM MpUPOJBI Opaka: Opak-a0roBOp, Opak-
TaWHCTBO W JIOTOBOpP, Opak-HHCTUTYT oOcoOoro poja, Opak-craryc, Opak-
NapTHEPCTBO, OPAK-«COIO3Y.

B pabGote o0ocHOBaHO, 4YTO MO CEMEMHOMY 3aKOHOAATEILCTBY Poccum B
OCHOBY PETYJMPOBaHUS OpadHbIX OTHOIICHWHA TIIOJ0KE€HA KOHICTIHS «OpaK-
CTaTyC»: Ha OCHOBaHMM Opaka, 3aperuCTpUPOBAHHOIO B TOCYIaPCTBEHHOM OpraHe
3AT'C, XeHIIMHA M MY)XUYMHA UMIEPATUBHO MPUOOPETAIOT CTAaTyC CYNPYToB C

KOMIUZICKCOM  JIMYHBIX  HCUMYIICCTBCHHBIX " HUMYIICCTBCHHBIX  IIpaB "



92

00513aHHOCTEH CYNPYroB. BO3MOXKHOCTh PETYJIMPOBATh CBOM OTHOIICHUS B Opake
M0 JIOrOBOPY (COIJIALIEHUIO) CYNPYTH NPHOOPETAOT BCIEACTBUE 3aKIIOUYCHUS
Opaka, cieIoBaTelIbHO MPaBO 3aKII0YaTh COOTBETCTBYIOIIUE JOTOBOPHI B cdepe
OpayHbBIX OTHOILUIEHUM SBISAETCA BJIEMEHTOM OpayHOro craryca, KOTOpPBIM
CYILIECTBYET B COOTBETCTBUH C 3aKOHOM.

2) O0sA3aTeNbHBIMU NIPU3HAKAMU OpaKa B COOTBETCTBUU C NoJioxkeHus MU CK
PO, spustorces: 1) Opak gBisIeTCs] COI030M ABYX JIUII TPOTHUBOIIOJIIOAKHOTO 1M0Ja; 2)
ATO COI03 MOHOTAMHBIN; 3) 3TO COI03 OECCpPOUHBIN, JOOPOBOJIBHBIN, CBOOOHBIN,
pPaBHOIIPABHBI; 4) 3TOT COIO3 CYIIECTBYET IOPUIUYECKH JIHIIb MPH yCIOBUU €T0
rOCy/IlapCTBEHHOM pEerucTpalyy B OpraHax perucTpaluy akTOB TIPakJaHCKOTO
COCTOSIHUSI, CIICJICTBHEM YEro SIBISIETCS MPUOOpPETEHHE KEHOW U MYKEeM CEMEWHO
IPAaBOBOIO CTaryca CyHpyroB. B COBOKymHOCTHM YyKa3aHHbIE IPU3HAKU
COOTBETCTBYIOT HAyYHOM KOHLEMIUHU «OpaK - 3TO CTATyC».

[enpro 3akiroueHuss Opaka sIBJISETCS CO3/IaHHME CEMbH. 3aKIIOYeHHE Opaka
avunamMu - 0e3  HaMepeHMsl  CO3JaHUsl CeMbH  BJIEYET IMPU3HAHHUE  €ro
HECUCTBUTEIBHBIM. bpak mMmopoxkmaeT B3aWMHBIE JMYHBIE W HMYIICCTBECHHbBIC
mpaBa HW  OOS3aHHOCTH  CYNpPYTOB, KOTOpbIe BO3HHUKAalOT C  MOMEHTa
roCyJ1apCTBEHHOM PErUCTpalluy 3aKII0YeHHs Opaka.

YuuThiBas  BBIIECKA3aHHOE, MPEMJIOKEHO CIIEAYyIOIIee ONpeeseHue
noHsATUSL Opaka: Opak sABIsSETCS CBOOOJHBIM, MOHOTAaMHBIM, PaBHOIIPABHBIM
COI030M MYKUMHBI M OKCHIIWHBI, HAMpaBJICHHBII Ha CO3JaHHE CEMBbH,
3aKJII0YaeMblidl ¢ COOMIOEHUEM TOPSAKA U YCIOBUHM, MPETYCMOTPEHHBIX 3aKOHOM,
HNOPOKIAIOUINM CYNpPYKECKHUEe JHMYHbIE HEUMYIIECTBEHHbIE M HMYLICCTBEHHbBIC
npaBa U 00S3aHHOCTH.

3) Bpak MoXxeT ObITh EHCTBUTEIBHBIM TOJBKO MPHU COOIIOACHUM JIMIIAMU
TIOJIOKHUTEIIBHBIX U OTPHUIATEIBHBIX YCIOBUMA, KOTOPHIE UMIIEPATUBHO 3aKPETUICHBI
B cooTBeTcTByromuX mnoyiokeHusx CK P® kak oOmue MpUHIMIBL peanu3aliu
mpaBa Ha Opak. YCJIOBUSIMH BCTYIUICHHSI B Opak SIBISIOTCS OOCTOSTEIHCTBA,
HEOOXOJMMbIE M JIOCTATOYHBIE ISl BOSHUKHOBEHHUS MPABOOTHOIIEHUI CYyIpPYroB:

I[O6p0BOJIBHOCTB, JOCTUKCHUA 6paqH0r0 BO3pacTa, CILI/IHO6pa‘{I/Ie, OTCYTCTBHC
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OM3KOTO POJACTBA MEXIY JIMIIAMH, KOTOpbIE 3akKiIo4arT Opak. OTCyTcTBHE
00CTOSITENIBCTB, KOTOPBIE JIENIAI0T HEBO3MOXKHBIM CEMEWHBIA COI03 >KCHIIHUHBI U
MYKYMHBI TaK)K€ OTHOCSTCSI K YCIOBHSIM [Jisi 3aKiiroueHuss Opaka. HasBaHHbIe
oOctoaTenscTBa mnepeunciedsl B cr. 14 CK P®: orcyrcTtBue apyroro
3aperucTpUPOBAHHOTO Opaka, OJIM3KOE POJICTBO, CEMEHasl HEJEEeCIOCOOHOCTD.

YuuteiBasi 3apyO€XKHBII W OTEUECTBEHHBIM 3aKOHOAATEIBHBINA  OMBIT
CUMTAEM, YTO MPEAINIECTBOBATh OOPAIEHUIO 32 pa3pelleHueM Ha Opak Juia, He
JOCTUImIero OpayHOro BO3pacTa, JOJDKHO OOpallleHHe Takoro Jihna 3a
pa3pellieHreM K POAUTENSIM (YCHIHOBUTENSIM, OTIEKYHAM), a B CJIy4ae €CJId Takoe
corjacue He OyAeT MPea0CTaBICHO MOCIETHUMHU, TO 3TOT BOIPOC JOJKEH PEIIaTh
Cy[l, ¥ 3TO JAOJIKHO ObITH 3akperieHo B CK PO.

B cBs3u ¢ aTuM npejicrapisieTcs HE00X0IMMbIM BHeceHue u3meHnenuit B CK
P®, u cratpio 13 CK PD u310XUTh B CICAYIONIECH peIaKIIUu:

«1. bpadHbIi BO3pACT YCTaHABIMBAETCS B BOCEMHAALATH JIET.

2. Ilpm Hamuyuum  yBAXKWUTEIbHBIX MPUYMH  OpPraHbl  MECTHOIO
cCaMOyTpaBJIECHUS 110 MECTY JKUTEJIbCTBA JIUII, )KEJIAIOIIUX BCTYIIUTh B Opak, BIpaBe
Mo TMpockOe MJaHHBIX JIMI, MpPU HAIMYUM UX COTJIacusl, HMX 3aKOHHBIX
MpEACTaBUTENICH pa3peluTh BCTYNUTh B Opak JuIlaMm, JIOCTUTIIMM BO3pacTa
HIECTHAALATH JIET.

3. Ilpu HaMMUUKU OCOOBIX MUCKIIOYUTENBHBIX 00CTOATENHCTB (OEPEMEHHOCTD,
poxxaeHue obmiero pebeHka (aeTeil) y rpaxiaH, >KeJaroluX BCTYNHUTh B Opak,
HETMOCPEJCTBEHHAs] yrpo3a >KU3HU OJIHOM W3 CTOPOH, IPYTMX YPE3BBIYANMHBIX
O0OCTOSITENILCTB) OpraHbl TOCYJApPCTBEHHOW BJIACTU CYOBEKTOB IO MECTY
JKUTEJIbCTBA JIMI[, JKEJalolUX BCTYNUTh B Opak, C COIJIacus 3aKOHHBIX
MPEACTaBUTENICH BIpaBe MO TPOCHOE MAaHHBIX JIWIl, B TOPSAJKE HCKIIOUCHUS,
pa3pernTh BCTYNMUTh B Opak JUIaM, JOCTUTIIIMM BO3PACTa YETHIPHAIIATH JIETY.

4) Tlopsgok 3akiroueHUsi Opaka yCTaHABJIMBAaEeT, YTO: TOCYyAapCTBEHHAs
perucTpanus 3akioueHus Opaka TPOU3BOAUTCA TPU COONIOACHUHM YCIOBUU,
npeaycMoTpeHHbIX 1. 1 ¢T. 12, cratbsiMu 13 u 156 CK P®; 3akntouenue Opaka u

rocyaapCTrB€HHasd pCerucTpanus 3aKIOYCHHA 6pa1<a IMPOU3BOAATCA HC paHEC, UEM
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M0 KCTEUYCHHM Mecslla U HE IMO3JHEE JBEHAALATH MECSIEB CO AHS MOJayu
COOTBETCTBYIOIIETO 3asiBiicHUs B opraH 3AI'C; cpok, yCTaHOBJICHHBIH B OJUH
Mecsl, MOKET ObITh M3MeHeH pykoBoautTeneM opraHa 3AI'C mo ocHOBaHMSIM,
npenycMoTpenabiM 1. 1 cr.l1l CK P®; rocymapcTBeHHas perucrpamus
3aKJII0YeHUs] Opaka MPOU3BOJUTCS B JMYHOM MPUCYTCTBUHU BCTYMAIOIIUX B OpaK;
roCyJIapCTBEHHAs PErUCTpalvs 3aKJII0YeHUs Opaka MpU HEKOTOPHIX CHUTYaIMSIX
MOXET OBITh MPOM3BE/ICEHa B MPUCYTCTBUM JIMI, BCTYMAlONIMX B Opak, BHE
nomernienus oprana 3AI'C; rocytapcTBEHHas perucTpauus 3aKIloueHus: Opaka He
MOXET OBITh MPOU3BEACHA MPU HAIUYWU TMPEMSATCTBYIOMIMX 3aKIIOYEHUIO Opaka
oocrositenbcTBax (c1.14 CK P®); rocynmapcTBeHHass perucTpaiusi 3aKiIioueHUus
Opaka MOXXET ObITh MPOU3BEACHA B TOPKECTBEHHON OOCTaHOBKE (IO >KEJAHUIO
Opauyromuxcs); pykoBoautelsb oprana 3AI'C MoxkeT 0TKa3aTh B rOCY/1apCTBEHHOMN
pEerucTpaluy 3aKJII0UeHNs Opaka Mpyu HAIMYUU JI0KA3aTeNIbCTB, MOITBEPKAAOITIX
CYILIECTBOBAHHE OOCTOSATENILCTB, MPEMSATCTBYIONINX 3aKIIOUEHUIO Opaka.

5) OGHapyKeHbI MPOOEIbl 3aKOHOIATEILCTBA, PETYIUPYIOIIETO BOMPOCHI
roCyJJapCTBEHHOM pErucTpalyu 3aKitoueHusi Opaka, 4yero paOOTHUKU OpPraHOB
3AI'C He Bceraa MOTYT NIPUHATH OAMHAKOBBIC PEIICHUS B OJIMHAKOBBIX CUTYaLIUSIX.
Hampumep, He yperynupoBaH MOPSAOK MOAA4M 3asiBJICHHUS O 3aKIIOUCHHH Opaka
WHOCTPAHHBIMU TpaXXJaHaMH, KaK BJIQJCIOIIMMH TOCYJAPCTBEHHBIM SI3bIKOM
Poccun — pycckuM S3bIKOM, TaK M HE BIAJCIOIIMM HM; OTCYTCTBYET MOPSIOK
noja4yu 3asiBJICHMS O 3aKJIIOYEHWHM Opaka M HE IpomucaHa MOpoleaypa o
roCyJIapCTBEHHOM perucTpalny 3aKkirodeHus Opaka, €Ciii BCTynaeT B Opak JIMIo, Yy
KOTOPOTO €CTh (PU3MUYECKHI HEIOCTAaTOK, BCIIEJICTBUE KOTOPOTO OHO HE MOXKET
MOANMUCAThCSI COOCTBEHHOPYYHO B 3asBJICHMM W B 3allUCH aKTa O 3aKJIIOYEHUU
Opaka. OTu mpoOeabl MOTYT OBITh BOCIOJHEHBI BHECEHHEM JIOTIOJTHCHHHN B
3aKOHOJATEIBCTBO 00  aKTax TPaKIAHCKOTO  COCTOSHUS, YPEryJIupoBaB
MPOIEAYPHBIE BOMPOCHI M TOPSAOK COBEPIICHUS] aJMUHUCTPATUBHBIX JICUCTBUHU.
BHeceHbl NpenjoKeHusi MO BO3MOXHOMY HW3MEHEHHUIO 3aKOHOJIATENIbCTBA 10

Ha3BaHHBIM HpO6HeMaM, B 4aCTHOCTH IIO0 BbIAA4YC Pa3pClICHUA Ha BCTYIIJICHHUC B
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Opak HecoBepuleHHONETHUM — opraHaM 3AI'C  oT OpraHoB MECTHOrO
caMOYIIpaBJICHUSI.

6) CdhopmynupoBaHO OIpeAeICHUE TMOHATUS «IIpPEKpalieHue Opaka» Kak
yTpata  CWJBI  3apETUCTPHUPOBAHHOTO C  COOJIOJEHHWEM  TpeOOBaHUU
3aKOHOJIaTEIhCTBA CEMEMHOI0 COI03a JKEHIUMHBI M MY>KUHUHBI MO OCHOBAHUSM,
YCTaHOBJICHHBIM 3aKOHOM, BIJIEYET 3a COOOW MpekpaiieHne OpadyHO-CeMEHHbBIX
MPaBOOTHOIICHU U MHBIX OOYCIIOBIEHHBIX OpakoM MpaB U o0si3aHHOcTed. Taxxke
IPEJIOAKEHO MPABOBOE OMpEeNiCHUE TMOHATHS «pacTopKeHue Opaka (pa3Bom)».
«PacropxkeHue Opaka (pa3Boj)» CIEIYET ONPENENATh KaK HOPUAUYCCKUM aKT,
KOTOPBIH MPH KU3HU CYNPYTOB BJIEUET 3a CO0O0M MmpeKpalieHrne OpauyHo-CeMeHHbIX
INPaBOOTHOIIEHMI WM  HWHBIX MpaB M  00s3aHHOCTEH, OOYCIOBIEHHBIX
3apEruCTPUPOBAHHBIM C COONIIOCHUEM TPeOOBAaHUM 3aKOHOIATEIHCTBA Opaka..

7) Ilpu paccMoTpeHur TopsAIKa MpeKpaiieHus: Opaka B aIMUHUCTPATUBHOM
MOPSIAKE apryMEHTUPOBAH BBIBOJ, YTO OCHOBAHHEM JJIsI PAacTOpPXKEHUs Opaka B
aIMUHUCTPATUBHOM TIOPSIIKE SIBJISIETCSI TO K€ OCHOBAHHWE, YTO W JJIsi CyJIeOHOTO
pacTopxeHusi Opaka: HEBO3MOXXHOCTb MPOAOKEHUSI COBMECTHOM JKU3HU CYNPYTOB
U COXpaHEHUS CEMBHU.

6) PaccmarpuBas ocoOGeHHOCTH CyAeOHOTrO MOpsiAKa PacTOpXKeHHs Opaka
MPEII0KEHO:

— ponoyiHuTh ctatbto 16 CK P® myHkTOM 3 Clieayromiero coaepsKaHusl:
«IIpokypop BIpaBe NpeAbIBUTH HCK O pacTOpKEHUH Opaka B Clyyasx,
PETYCMOTPEHHBIX 3aKOHOM;

— crarpto 17 CK P® n0NOAHUTH M W3JIOXKUTH B CIEAYIOIIEH peaaKivu:
«Myx He umeer mpaBa 0e3 coriiacus >KeHbl BO30YXZaTh JEJIO O PacTOPKEHUHU
Opaka BO BpeMsi ee OEpEeMEHHOCTH U B TEUEHHUE Toja IMOCHe POXKICHUS OOLIETo
pebenka. JlaHHOe orpaHWUYEeHHE MpPEKpaIaeT CBOE JCHCTBUE TPH POXKICHUH
pebeHKa MEPTBBIM WJIH €r0 CMEPTH J0 JOCTHKEHHS BO3pacTa OAHOTO rO1ay;

— gonosHuTh CK P® craTheil, B KOTOpPOM 3aKpemuTh, YTO HCK O
pacTopKeHun Opaka He MOXET ObITh MPEIbSABICH B TEYEHUE OJHOTO Toja C JaThl

perucTpauuu Opaka. AHaJIOTHYHBIM OOpa30M JIOJDKEH pElaThCs W BOIPOC O
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BO3MOXKHOCTH PAacTOpXKEHHUsI Opaka IO B3aUMHOMY COTJIACHIO CYNpPYroB, HE
uMmeronux nereit — B Cemeitnbiii kogeke P® nomkHa OBITH BBEIEHA HOpPMA,
COTJIACHO KOTOpOM Opak He MOXeT ObITh pacToprHyT B oprane 3AI'C, eciu
3asBIICHUE O PAcCTOP)KEHUU Opaka ObLIO MOJAHO B TEUYEHHH OJHOTO roja C JIaThl
perucrpanuu opaka.

Cnenan BBIBOJI, UTO Ype3MepHas JMOepann3anusi TpoLUeaypbl paCTOPKEHUS
Opaka sIBIsSIETCS HELEJIeCO00pa3HOM U OTCTauBAETCS MO3ULIMI0 O HEOOXOAUMOCTH
YETKOIO 3aKpeIUIeHHs B 3aKOHOJATENbCTBE IIpaBa CyAa MpU ONpPeIeTIEeHHBIX
00CTOSTENBCTBAX OTKa3aTh B PACTOpPKEHUM Opaka, 4To, OyAeT crnocoOCTBOBATH
0osee ceppbe3HOMY OTHOLIEHHIO K Opaky, 0ojiee OTBETCTBEHHOMY OTHOUICHMIO
CTOPOH K HCIIOJHEHHUIO CBOUX OOSI3aHHOCTEH, MOBBIIIEHUIO OTBETCTBEHHOCTH 3a

CBOHU JI€HCTBHUSI.
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