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BBEJAEHUE

AKTYaJbHOCTh JAHHOTO HUCCJAEA0BAHMS TTOATBEPKAACTCS OCOOCHHOCTIMU
MOHATUS (PU3WUYECKOTO JINIA, KOTOPhIE OOYCIOBICHBI TE€M, YTO WMEHHO OHO
ABJISICTCSL OCHOBOIIOJIAralOIIMM B JIOKYMEHTaX, COIJIAIICHHUSX M KOHBEHIMSIX
MEXJIYHApPOJHOTO YPOBHA, a TAKXK€ B 3aKOHAX, IMpUKa3axX M IMOJ3aKOHHBIX aKTax
OOJIBIIMHCTBA CTpaH. B 3TO ke Bpemsi clielyeT OTMETUTh, YTO TOHSITHE
«rpaxaaHe» He ymnotpeOssercs. OmnpeneneHus Kak caMOIro IIPaBOBOIO SIBJICHHS
«pu3M4ecKoro JMI@», TaK H €ro MpaBOCIMOCOOHOCTH MPUOOPETAIOT B
COBPEMEHHOM MHpe Bce Ooiiee riaybokoe coaepxanue. [IpuunHoi pacmmpeHus
MNOHATUHN (HU3UYECKOTO JIUIA U €r0 MIPABOCIIOCOOHOCTHU SABJISIETCS TO, YTO UX CYTh
OTHOCHUTCSI KO BCEM 0€3 UCKIIIOUCHHUS JIIOASAM. Tak Kak KaxAblii YEJIOBEK — KUTEIb
IJIAHETHI 3eMJIsl — 3TO YYACTHHUK TPaKTAHCKUX, YTOJIOBHBIX, TPYAOBBIX U JIPYTUX
BUJIOB IPABOOTHOIICHUIM HA TEPPUTOPUH OJTHOM CTpaHbI (I HECKOJIBKHUX CTPaH).

O0beKTOM HCCJeA0BAHUSI  SBISIOTCA  OOIECCTBECHHBIC  OTHOIICHMS,
BO3ZHMKAIOIIKE TP peau3aliy IPakIaHCKOM MPaBOCyObEKTHOCTH.

IIpenmeTom mccieN0BaHUA BBICTYNAIOT HOPMBI TPAXJAHCKOTO IIpaBa,
OTIPEJICIISIIONTNE  COJIEP)KaHHE ¢ OCOOCHHOCTH  pealh3allii  TPaKIaHCKOUN
paBOCYOBEKTHOCTH, MOJIOKEHHUS JTOKTPUHBI IPaXXIaHCKOTO u
NpPEANPUHUMATEIIBCKOTO TMpaBa, a TaKXke CIOXHUBIIAACSI B JaHHOW cdepe
MPaBOIIPUMEHUTENbHAS TPAKTHKA.

MeTo10/10THYECKYH) OCHOBY HCCJI€0OBAHMSI COCTaBWIM OOIICHAYyYHbIC
(omucaHue, CcpaBHEHWE, aHAIM3 M CHHTE3, 0000IIeHHe, aldcTparupoBaHue,
KOHKpETHU3aIisi) W YacTHO-Hay4dHble ((POpMaTbHO-IOPUAMYECKHUN, HCTOPUKO-
MIPaBOBOM, METO/T TPABOBOT'0 MOJICJIMPOBAHUS) METO/Ibl HAYYHOTO TTO3HAHUSI.

HopmaTuBHoii 0a30ii ucciaenoBanus sBuiauchk Koncruryuus Poccuiickoi
deneparuu, KOJEKCHI, WHBIC (eaepanbHble 3akoHbl Poccuiickoit deneparuy;
MOJI3aKOHHBIE MPaBOBbIE aKThl — ykasbl IIpesupenrta Poccuiickonn dDepepanmu,
nocraHoBneHus lIpasurenscrBa Poccniickonn ®denepannn; BEIOMCTBEHHBIE AKTBI

OpraHoB HCIIOJTHUTEILHOU BJIACTH,



Hayuynasi HOBH3HA HCC/IeIOBAHMS 3aKIIO4YaeTcss B  (HOPMYyITUPOBAHUHU
IIEJIOCTHON COBOKYITHOCTH BBIBOJIOB O TPAXTAHCKOW MPaBOCyOBEKTHOCTH, €€
COJICP)KaHUU M PEATU3AIIHH.

Teoperuyeckass 3HAYUMOCTH  JIUCCEPTALMOHHOIO0  MCCJIET0BAHUS
3aKJIF0YAETCsl B TOM, UTO COJIEPKAIUECs B HEM IOJIOKCHHSI M BHIBOJIBI IOTIOTHSIOT
U Pa3BUBAIOT TPAXKIAHCKO-TIPABOBYI0 HAyKy B 4YacTH TOHUMAaHHUS TMPHUPOIBI
OCOOEHHOCTEW WX TPaXIaHCKO-TIPABOBOTO TIOJNOXKEHHSI W MOTYT CIY)KHTh
TEOPETUIECKONH OCHOBOW sl TATbHEUIIIUX UCCIICIOBAaHUI B TAHHOM HaIlPaBJICHUU.

Heabio uccjieq0BaHus SBISICTCS W3YyYUTh OCHOBHBIC XapaKTEPHBIC YEPTHI
MPaBOCIIOCOOHOCTH (PU3UUYECKOTO JINIIA, KAK 0COOOTO MPABOBOTO SIBJICHUSI.

I[JI?I JOCTHIXKCHHA ATOM eI HCO6XOI[I/IMO BBIACIUTD U PCHIUTDL CIICAYIOIIUC

3a/1aum:
1. PackppITh MOHATHE U COJEPKaHUE TPAXKIAHCKOHN MPaBOCYObEKTHOCTH
2. PaccmoTpeTs BHIBI NPaBOCYOBEKTHOCTH, Kak 0CO0O€ MPaBOBOE
SIBIICHUE
3. PackpbITh IOHATHE U COAEPIKAHNUE MPABOCYOBEKTHOCTHU TPaXKIaH
4, N3yuuTh IpaBoBOM MOPSAOK NPAaBOCYOBEKTHOCTH IPak/1aH
S. PaccMoTpeTs  mpaBOBOE  pEryJUpOBaHHE  MPaBOCYOBEKTHOCTHU

WHOCTPAHHBIX IPaXKJIaH

6. N3yunTh 0COOEHHOCTH MPaBOCYOBEKTHOCTU HECOBEPILIEHHOJIETHUX B
OTHOILIEHUSAX COOCTBEHHOCTH

7. N3yunTh 0COOEHHOCTH MPaBOCYOBEKTHOCTH HECOBEPILIEHHOJETHUX B
YKUJIUIIHBIX OTHOIICHUSIX

8. N3y4nTh rpakAaHCKYI0 NMPaBOCYObEKTHOCTh HECOBEPIICHHOJIETHUX B
MPEeANPUHUMATETBCKON A TENBHOCTU

CTpykTypa M coaep:kaHue paOOThl OMpPENEISIOTCS LEIbI0 U 3aJadyaMu
uccienoBanus. Pabora cocTouT M3 BBEIEHUS, TpEX IJ1aB, BKIIOYAIOIIUX BOCEMb
naparpadoB, 3aKJIFOUEHUS U CIIHCKA UCIIOJIb3YEMOM JINTEPATYPHI.

Ilos10:xeHMs, BBIHOCMMBIE HA 3aIIMTY. Bce cka3aHHOE CBUIETENBCTBYET O

HEOOCTAaTOYHO BBICOKOM CTEIICHHU pa3pa6OTaHHOCTI/I B COBpCMCHHOﬁ HAyKC
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npobsieM ompeAeNeHus] TMOHATUSA, COACPKAHUS M peai3allud TPa)xIaHCKON
PaBOCYOBEKTHOCTH (PU3NYECKUX JIUI] BCIEACTBUE OTCYTCTBUSA (PYHIaMEHTATbHBIX
UCCIJIEJOBAaHUM JaHHOW IpPOOJIEMAaTUKH, OCHOBAaHHBIX Ha KOMIUIEKCHOM IMOJAXOJE K
UX PELIEHUIO C YYETOM OIIbITa, HAKOIJIEHHOT'O 3a JOJTYI0 HCTOPHUIO CTAHOBJIEHUS U
pa3BUTHsA  HA3BAHHOM  KaTeropum B OTEYECTBEHHOM M 3apyOexHOM

3aKOHOOATCIbCTBC.



TJIABA 1. OBIIUE MOJIOKEHUS O I'PAXKJIAHCKOM
IMPABOCYBBEKTHOCTHU

1.1 ITonsiTHe M coaep:KaHNe NPABOCYObEKTHOCTH (pU3HYECKHUX JINLY

Kak ormeuan B.I1. 'pubanoB, WHTEpeChl OTAECNbHBIX TPYII, KOJJIEKTUBOB
BO3HMKAIOT HE MPOM3BOIBHO. «OHH ONPEIESMIOTCS BCEH COBOKYITHOCTBIO
YCIIOBUM JKM3HHU ... TPYIIIBI, KOJJIEKTHUBA ..., CPEIU KOTOPHIX TJIABHOE U PEIaloIee
MECTO 3aHMMAIOT MaTepUalbHbIE YCJIOBHS MU3HH OOIIECTBA, HYKOHOMHYECKUUI
CTpoif 0OIIecTBa, SKOHOMHYECKHE OTHOMICHHS . I1l0 MHEHHIO YHYEHOTO,
«IIOTPEOGHOCTD COCTABISIET COIEpKaHue MHTepeca»°. TakuM 00pasoM, HMHTEpec
€CTh OCO3HaHHAasl MOTPEOHOCTh, OOYCIOBIEHHASS COBOKYIMHOCTBIO YCIOBUM KU3HU
JIIOJIEH.

VY4eHble, 3aHMMAOIIMEC MPOOJIEMATUKON MYHHUIMIAIBLHOTO YIpPaBIEHUS,
YTBEPKJIAIOT, YTO «IPU3HAHHME MECTHOIO CaMOYIpaBJi€HUS Kak 0co00il (hopmbl
BJIACTH M KaK 0CO0Oro OOLIECTBEHHOI'O MHCTUTYTA O3HAYaeT NMPU3HAHUE TOTO, YTO
HapsAy C JIMYHBIM UHTEPECOM Ka)KJIOTO YEIOBEKa U TOCYIAPCTBEHHBIM HHTEPECOM
CYLIECTBYET KOJUJIEKTUBHBIN MHTEPEC MECTHOM OOIMHBI, MECTHOTO COOOIIECTBA —
MYHULUMNAIBHBIA MHTEPEC. 3aKOHOJAATEIbHO COLMAJIBHOE HA3HAYEHUE MECTHOIO
CaMOYTIPaBJIEHUs OTPAXEHO B 4. 2 cT. | PenepanbHOro 3akoHa ot 06.10.2003 roga
Ne 131-®3 «O06 o6mux TpUHIMIAX OpPraHU3aIllMd MECTHOTO CaMOYIpaBJICHUS B
Poccuiickoit CDej:[epauHH»4 (masiee — 3aKOH O MECTHOM CaMOYIIPaBJICHHH) U
3aKJII0YaeTcsl B OOECHEYeHUM PElIeHUs HACEJICHHEM HEMOCPEICTBEHHO U (UJIN)
4yepe3 OpraHbl MECTHOTO CaMOYIIPABIIEHHs BONPOCOB MECTHOI'O 3HAYEHUS MCXOJS
U3 UHTEPECOB HACEJICHHS C YUYETOM UCTOPUUYECKUX U MHBIX MECTHBIX TPAIAUIIUH.

JIo HacTosAIEro MOMEHTa B OPHIMYECKOW HAayKe HE CIOXHIOCH €IUHOTrO

nmoaxoaa K PCIICHHUIO BOIIPOCa O IIOHMMAaHHMM COACPIKAHUA FpaH(I[aHCKOfI

1T'pubanoB B.I1. OcymecTBiieHne U 3amuTa TpaxaaHckux mpas. M3z, 2-e, ctepeotnn. — M.: «Ctatyt», 2001. C.
236.

2 Tam xe. C. 236.

3 Tam xe. C. 239.

4 C3 P®. 2003. Ne 40. Cr. 3822.



npaBocyObeKTHOCTH. CyIIeCTBYIOT pa3jHyHble TOYKH 3pPEHHs] MPU OTBETE Ha
BOTIPOC, YTO BKJIIOUAET B ceOs JaHHAs KaTeTOpus.

Ha ceronusmnuii 1eHb TEPMUH «IIPABOCYOBEKTHOCTHY TAK)KE€ OTCYTCTBYET B
POCCHIICKOM 3aKOHOAATENbCTBE. MEXy TeM HEOOXOAMMO YYUTBHIBATh, YTO ATOT
MIPAaBOBOM TEPMHUH MPU3HAH U YTBEPAWICS B MEXIAYHAPOIHBIX MPABOBBIX aKTaX, U
MIOATOMY HE HYXIAETCAd B 3aKOHOAATENBHOM 3akperuieHnd. Kpome Toro,
KAaTEeropusi MpaBOCYOBEKTHOCTH B HACTOSIIEE BPEMS «IPOYHO YCTAHOBWJIACH B
MIPABOBOM TEOpHUM, IIMPOKO HCIOJB3YETCS B HayKe, IPOHUKAs B COTHU
MOHOTpapUUYECKUX MCCIICHOBAHMI» .  YUNTHIBAas M3JIOKEHHOE, OCHOBAHMIA
OTpULATh AKTYaJlbHOCTb M BO3MOKHOCTh HCIOJIb30BaHUSI 3TOW KaTErOpHH B
IpaKJaHCKOM IIPABE HET.

VY4eHble-1paBoBeIbl B CBOMX B HAYYHBIX TPYJaX MO-PA3HOMY OINPEAEISUIN U
ONPEAEISIIOT CYIIHOCTh JIAaHHOIO IPAaBOBOIO SIBJIEHUS, YTO MOPOJMIIO B HAYKE
pa3IuyYHble TEOPUM MPaBOCYOBEKTHOCTH, OOBSICHSAIOIIME NPUPONY YKa3aHHOU
KaTeropu, ee conaepxkanue: BojeBag Teopus D.-K.  ¢don CaBunpn’,
nicuxosnornyeckas teopust JI.U. Ilerpaxkunkoro. J[elCTBUTENBHO, TAKOW MOAXOM K
NOHUMAHUIO TPABOCYOBEKTHOCTH (CyOBEKTOM IIpaBa SBJISETCS TOT, 32 KEM
IpaBOCyOBEKTHOCTh  MPHU3HACTCSI  MPABOMOPSJIKOM)  MOJYYMSI  LIMPOKOE
pacpoCTPAHEHUE B OTEUYECTBEHHOM HOpUAMYECKOM Hayke. Tak, Hanpumep, B.M.
ChIpbIX — ompenensieT MpaBOCyObEKTHOCTh KaK  IPU3HABAEMYIO  3aKOHOM
CHOCOOHOCTh OBITh YYaCTHUKOM KOHKPETHBIX TMPABOOTHOILIEHUH U, TaKUM
o0pa3oM, BBICTYNAIONIYID CBOCOOPa3HBIM IPABOBBIM CPEACTBOM BKIIIOUCHUS
CyOBEKTOB  OOIIECTBEHHBIX OTHOIIEHMH B  cdepy TmpaBa, MPaBOBOTO
perymupoBanms’. P.O. XanpuHa B NOHATHE NPaBOCYOBEKTHOCTH BKITIOYANA
HOpMBI, OO0pa3yloniMe TMpaBOBOM CTaTyC MW NPENOCTaBISIONIME CYOBEKTY

%]
BO3MOKHOCTE OBITh Y4aCTHHUKOM IMIPABOOTHOHIICHHUHN .

S5T'paxxnanckoe mpaBo: Yacts nepBast: YueObnuk / Ilom pex. B.II. Kampmmanckoro, H.M. Kopuorynosa, B.I.
Hsanosa. - M.: Dxemo, 2007. C. 103.

6 Cwm.: I'paxxmanckoe mpago. T. II. O6mas dacte. Jluna, Omara, haktel: yueOHUK st OakamaBpos / B.A. benos. —
M.: UznpatensctBo IOpaiir, 2012. C. 29.

7 Ceipeix B.M. Teopus rocynapctsa u npaBa: YueOuuk s By30B. M.: 3A0 KOctutmadopm, 2007. C. 319.
8Xanduna P.O. Obmiee yuerne o npaBooTHorreHur. M.: FOpunnueckas mureparypa, 1974. C. 119-120.
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O.A. KpacaBunkoB, aHaIU3UPYs TIOHATHE «IIPABOCYOBEKTHOCTHY», OTMEYall,
YTO «OHA 00JIaJaeT CBOMM CHEIH(PUUESCKUM COIMAIBLHBIM COAEPKaHUEM, KOTOPOe
HE OJHONOPSAKOBO C COLMAIBHBIM COACPKAHWEM IIPABOBBIX HOPM, HE
TOXJIECTBEHHO COIMAIIBHOMY COJIEP)KaHUIO0 NPABOOTHOLICHHWI, PaBHO Kak U
CYOBEKTUBHBIX TPAKIAHCKUX NPaB U 00S3aHHOCTEN, U3 KOTOPBIX CKJIaJbIBAIOTCS
rPaOKIAHCKO-IPABOBBIE  CBA3MW» .  YueHBIi  OpHIIEN K  BBIBOAY,  4TO
«MPaBOCYOBEKTHOCTh C TOYKHU 3PEHUSI CBOEIO OPUIUYECKOTO COJIEpPKaHUs, CBOEH
IOPUIMYECKON CYIIHOCTH MPEACTaBISAET COOOM HMMEHHO COLMAaIbHO-IIPABOBYIO

1
CHOCO6HOCTB, TrOBOpPsA TOYHEC, HOPHUIAUYCCKOC Ka4YCCTBO JiMLa» 0

. IIpu sTOM
«COIMAIIBHBIM COJIEp>KaHUEM MPABOCYOBEKTHOCTH SIBIISIETCA COIMAIbHAs CBOOOA
W JIONT JIMIa B OOIIECTBE U TEepea obmecTBoM» . B.A. BesoB, B CBOIO ouepep,
YKa3bIBA€T, YTO CIIOCOOHOCTh «TOW WJIM MHOW CYHIHOCTH OBITh CYOBEKTOM IIpaBa
IpeIoNpeaeNsaeTcs, C OJHOW CTOPOHBI, €€ €CTECTBEHHbIMU U COLMAIbHBIMU
CBOMCTBaMH, C APYroll — MaKpOCOLHAIBHBIMH COOOPAKEHUSIMHU O BO3MOXKHOCTHU U
eJIeCO00Pa3HOCTH IPU3HAHMS 32 3TOM CYIIHOCTHIO Ka4eCTB CyObEKTa MpaBa.

Takum 00pa3oM, B OTHOLIEHUHM HOPUIMYECKHUX JIML 3aKOHOM YCTAHOBJICH
OOLIMI MPUHUMUIT CHELHAIBHON MPABOCIIOCOOHOCTH, KOTOpas OOYCIOBIMBAETCS
KOHKPETHBIMU ~ IIEJIIMU ~ UX CO3JaHUSl M JIeATEIbHOCTH, OIpPEIEICHHBIMU
YUpEAUTEISIMHU.

[Iponenannplii  aHanW3 TPUBOAUT K  BBIBOAY, UTO TpaKIaHCKas
PaBOCYOBEKTHOCTh MPEJCTABISET COOON MPU3HAHHYIO 3aKOHOM (TOCYIapCTBOM)
32 JIMLIOM CHOCOOHOCTH OBITh CYOBEKTOM TI'pa)KJIaHCKOTO IpaBa HAa OCHOBaHUU

HMCIOIIUXCA Y HETO CCTECTBCHHBIX U CONMAJIbHO-3HAYHUMBIX CBOMCTB M KAQ4eCTB U

HCxXoasa n3 HCHCCOO6p&3HOCTI/I TAaKOI'O IIPpU3HAHUA.

9 Kpacasuukos O.A. Ykas. cou. C. 32.
10 Tam xe. C. 32.
11 Tam xe. C. 39.



1.2 Buabl npaBocy0bEKTHOCTH M UX XapPaKTEPUCTHKA

B npaBoBoit Hayke Bo BpeMeHa CCCP ObLia npuHsiTa KOHIEHIHS, COTJIACHO
KOTOPOH B COJIEpKaHHE NPABOCYOBEKTHOCTH BKIKOYAINCH TaKWE CTPYKTYpPHBIE
AJIIEMEHTHI, KaK MPaBOCIIOCOOHOCTh U JI€€CTIOCOOHOCTh, COCTOAIINE MEXKIY CO00M B
HepaspsiBHOM enuHcTBe'”. K CHCTEME MPaBOCIIOCOGHOCTH M I€ECIOCOGHOCTH
cBomIHN ToHsATHE npaBocyosextHocTH O.C. Hodde™, B.b. Uepenaxun™ u apyrue
BU/IHBIC YYEHBIC-IIMBWINCTBL. 3aMETUM, 4YTO J3TOT B3[JIS[ OTHOCHUTEIIBHO
COJIEpKaHUsl TPaXIaHCKOW MPaBOCYOBEKTHOCTU pa3AeNAeTCd 3HAUYUTEIbHON
YaCThIO IPEACTABUTENIEN COBPEMEHHON MBUINCTHYECKON HayKI/IlS.

H.A. Ty30B omnpenensieT cogepxaHue NpaBoCyObeKTHOCTH TPEMS YPOBHIMMU:
oOlMM, NPEeIMETHO-OTPACIEBbIM W  WHIAUWBUIAyaIbHbIM. OOIIMIA  ypOBEHb
XapaKTepU3yeTcs TpeMs dJIEMEHTaMU: MPAaBOCIOCOOHOCTBIO, JEECIOCOOHOCThIO U
JEIUKTOCIOCOOHOCTRIO. [IpenMeTHo-0TpacaeBoil ypoBeHb NPaBOCYOBEKTHOCTU
COCTOMT M3  ONpPENENIEHHbIX B  COOTBETCTBYIOLIEH  OTpacid  IpaBa
IIPABOCIIOCOOHOCTH, JIEECIOCOOHOCTH U JEIUKTOCIIOCOOHOCTH.

B nayuyHO#l nuTeparype BCTpeudaeTcs TaKK€ MHEHHUE, COTJIACHO KOTOpOMY
HNOHSTHE NPABOCYOBEKTHOCTH IO CBOEMY COJEP)KAHUIO COBIAJACT C IMOHATHEM
IPaBOCIOCOOHOCTH. Ha CoJZiepKaTeIbHOE TOXJIECTBO MTOHSTUI
paBOCYOBEKTHOCTU M MPABOCIOCOOHOCTU B IPaKJIaHCKOM IPaBE B CBOE BPEMs
obOpaman BHumanue C.H. BpaTyCLIG. YueHpll TpUIIE] K BbIBOAY, YTO B
IPaKJAHCKOM IpaBe MPaBOCYOBEKTHOCTh M TMPABOCIOCOOHOCTh — HJICHTUYHBIC

noHsATus. [IpaBoCyOBEKTHOCTh MpPEACTABISIET COO0Ml MPHU3HAHHYIO CIOCOOHOCTh

12 Butpyk H.B. OcHOBBI TeOpu¥ NpaBOBOIO IOJIOXKEHUS JIMYHOCTH B COLMaMcTHYecKoM obmectse. M., 1979. C.
89.

13 Nod e O.C. CriopHbie BOIPOCH yYEHHUS O IPaBOOTHOLIEHUH // VI30paHHbIe TPy/Ib! 110 rpaskAaHCKOMY TpaBy. M.,
2000. C. 683-685.

14 Yepenaxun b.b. Oxpana mpaBocyObeKTHOCTH rpaskaaH // I'pakJaHCKO-TIpaBOBasi OXpaHa MHTEPECOB JTHYHOCTH.
M., 1969. C. 41.

15 I'paxkmanckoe mpaBo: yueonuk: B 3 T. T. 1. - 7-e m3a., mepepad. u mon. / mox pen. FO.K. Tonctoro. M.: IIpocmexkr,
2013. C. 109, 113 (aBtop rnasel — M.B. KpoToB); Poccuiickoe rpaxkmanckoe npaBo: Yueonuk. T. I/ Ots. pen. E.A.
CyxaHOB. - 2-¢ u31., crepeoruil. - M.: Craryt, 2011. C. 118 (aBrop riassl — B.C. Em).

16Bparyce C.H. CyObekTsl rpaskaanckoro mpasa. M., 1950. C. 6.
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JINI[A UMETh TpaBa U 06s3aHHOCTH' . O TOXKIECTBE JAHHBIX KATETOPHIl MHCAI B
cBOMX paboTax 1 A.B. BenemukToB™. 3aciyuBaeT 0coG0ro BHHMAHHS MO3HIIHS
C.C. AnexceeBa, KOTOpBI OTMeUaj, YTO «OOIIasi MpaBOCyOBEKTHOCTh, a TaK¥Ke
NpaBOCyOBEKTHOCTH B psAAE OTpacieil mpaBa CYHIECTBYeT KakK eIuHas
PaBO/IeeCIOCOOHOCTh, OJHOBPEMEHHO OXBaThIBalollas JBa MOMeHTa: 1)
BO3MOXKHOCTh OOJagaHHs MpaBaMH M OOSM3aHHOCTSIMH, 2) BO3MOXHOCTh UX

6 o o
CaMOCTOATCIIBHOI'O OCYIICCTBJICHUS . Taxkum 06p330M, JaHHbIKM YUYCHBIM CBOAWJI

eIMHCTBO IIPaBOCIIOCOOHOCTH u JeecIoCOOHOCTH B YCIIOBHYIO
PaBO/1€eCIOCOOHOCTb, npu3HaBas TAHHBIN TEPMUH CUHOHHMOM
PaBOCYOBEKTHOCTH.

OTaenbHBIMA ITUBUIIMCTAMU YKa3bIBA€TCS HA HEAOMYCTUMOCTH CMEIICHUS
BBILICHA3BaHHBIX Kareropui. Tak, Hanpumep, B.A. benoB, oCHOBbIBasCh Ha
MOHSATUU TPABOBOM (OPMBI, pa3iensaeT CIOCOOHOCTh OBITh CYOBEKTOM IIpaBa
(MpaBOCYOBEKTHOCTH) W MOCJIECTBUS MPU3HAHUS TAKOBBIM (IIPABOCIIOCOOHOCTH U
neecrioco6HocTs)™. T10 MHEHHIO YYEHOTO, «C MPU3HAHHEM TOrO WIH APYrOro
SBJICHUSI PEAJbHOTO MHUpa JHMIIOM €ro TpaxIaHCKas MpaBOCyOBEKTHOCTD
oOJsiekaeTcs B crHenuuueckue TpakIaHCKO-TIpaBoBbie (GoOpMbl. ['pakaaHckas
MPaBOCYOBEKTHOCTh MOXKET MPUHSATH JBOSKYIO MPABOBYIO (popmMy

1) mpaBociocoOHOCTH TUOO

2) CHCTEMHOTO IMHCTBA [PaBO- H AEECIIOCOOHOCTI» .

YuurteiBasg UENbIA CIHEKTP MNPOTHBOPEYUN TEOPETUUECKOIO0 XapakTepa B
OTHOIIICHUH BOMPOCAa O COJICPKAHUM KATErOPUU «IIPAaBOCYOBEKTHOCTHY U €€
COOTHOIIEHUM C TaKUMH KaTerOpPUsIMH, KaK  «IPaBOCIIOCOOHOCTb» U
«1eecriocOOHOCTh», HE BJaBasiCh B TMPABOBbIE JTUCKYCCUHM BHE MpeaMera

HACTOALICTO HCCICAOBAHUs, CUHUTACM BO3MOXHBIM COIIaCUTBCA C MHCHHEM

OONBIIMHCTBA YUCHBIXIOPHUCTOB, YTBEPHKAAIOIINX, YTO COACPKAHUE TPAKTAHCKOU

17Bpatyck C.H. CoBetckoe rpaxmanckoe npaBo. CyObekThl rpaxkaanckoro npasa. M.: FOpuaudeckas nurepatypa,
1984.C. 12.

18 BeneaukToB A.B. 30pannbie TpyIbI 1O TpaxkaaHckomy mpasy. M., 2007. T. 2. C. 24.C. 385.

19 Cm.: benos B.A. Yka3. cou. C. 52.

20 Tam xe. C. 52.
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MPaBOCYOBEKTHOCTH COCTABJISIOT TaKWe SJIEMEHTHI, KaK MPaBOCIOCOOHOCTh U
JI€eCIOCOOHOCTD.

Hepeaxo B mpaBoBoi nuTepaType oOpalliaercsi BHUMaHUE Ha TO, YTO
CYILIECTBO IMPABOCHOCOOHOCTH (a B OTACNBHBIX CIIy4asiX — MPaBOCYOBEKTHOCTH)
HE0OX0MMMO ycMmaTpuBaTh B cyObekTuBHOM nmpaBe. Tak, B.C. Em mnucan:
«Hanenenue cyObekTa MpaBOCYOBEKTHOCTHIO €CTh CJEACTBUE CYIIECTBOBAHUS
JUISIIIENCS CBSI3M CyOBeKTa U rocyaapcTBa. IMEHHO B CHITy HaJIUM4Usl TAKOW CBSI3U
Ha BCSIKOE MPABOCYOBEKTHOE JIMIIO BO3JIAraloTCA O0S3aHHOCTU MPUHIUITUAIBLHOTO
xXapaktepa — CoOJIIoJaTh 3aKOHBI M HPABCTBEHHBIE HOPMBI, OCYIIECTBISATH
CyOBEKTHUBHBIC TpaXJAHCKHUE TIpaBa B COOTBETCTBUM C UX COILMAJIbHBIM
Ha3HaueHueM. [[aHHble 00A3aHHOCTH KOPPECHOHAUPYIOT MPaBOCYOBEKTHOCTH KaK
CyOBEKTHBHOMY IpaBy OOIIETO Tima»>. B cBOIO ouepens, C.A. CyneliMaHOBa
OTMEYaeT, YTO IMPaBOCIHOCOOHOCTh — OTO «CYOBEKTHBHOE IPaBO, KOTOPOE
MPEIOCTABIISIET CYOBEKTY BO3MOKHOCTh UMETh JIFOOBIC, HE 3alpenieHHbIe 3aKOHOM
mpaBa M HECTH OOS3aHHOCTH» . OIHAKO yKA3aHHBI MOIXOJ HEOJHOKPATHO
SBJISICA OOBEKTOM KPUTHUECKOTO aHaiM3a B ropuaudeckoi Hayke. Tak, O.A.
KpacaBuukoB no atomy ooy nucai: «lIpaBocrnocodHoCTs — 3TO HE npaBo. Eciu
paccMaTpuBaTh €€ KakK IMpaBO, TO KTO MOXET ObITh Ha3BaH HOCHUTEIIEM
KOPPECTIOHIUPYIOIIEH TaHHOMY MpaBy o0si3anHOcTH? HecomHeHHO, UM He Oyner
HU JpYyrod OTHAENbHBIA 4YEJIOBEK, HHU JIPYyroe KOJJIEKTUBHOE OOpa3oBaHUE...
['maBHOE B MOHATHU MPABOCIIOCOOHOCTH CIIEyeT YCMaTpUBaTh HE B «IpaBe», a B
«cocoOHOCTHY... [IpaBOCTIOCOOHOCTh IOPUAMYECKHA ONpPEACNieT Kpyr IIpas,
KOTOpbIE MOTYT OBITh B OONIQJaHHHM JaHHOTO CyOBeKTa»°. Paccyxkmas aaiee,
YYEHBIA YTBEPKIal, YTO «IIPABOCIIOCOOHOCTH MPEACTABISIET COOOW CyMMapHOE
BBIpQKEHHWE  MpaB, HOCUTEIEM  KOTOPBIX  MOXET  OBbITh  CYOBEKT...
[IpaBOCTIOCOOHOCTh — ATO TakKas IOPUIWYECKAs CIMOCOOHOCTH JIHUIA, KOTOpas He

TOJIBKO HE MOXET OBITh nepcaaBacMa, HO OAKC WM BOCIIOJHACMA I[CﬁCTBHSIMH

21 Poccuiickoe rpaxkaanckoe npaBo: Yueonuk. T. I/ Ots. pen. E.A. CyxaHoB. - 2-¢ u3n., crepeotuil. - M.: CraTyr,
2011.C. 117.

22 CyneiimanoBa C.A. I'paxxganckas MpaBOCIOCOOHOCTh (PU3NIECKOTO JIUIA Kak CyOheKTHBHOE TpaBo // BecTHUK
ITepmckoro yamBepcuteta. Cepus «fOpuamueckue Haykm». 2008. Beim. 6. C. 232. 3 KpacaBuukoB O.A. Yka3. cod.
C. 89-90. 4 Tam xe. C. 92-93.
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apyrux Juil... OTCYyTCTBUE NEECIOCOOHOCTH WIM €€ HaJIWYue B OTPAaHMYCHHOM
o0beMe HE TOXJIECTBEHHO OTCYTCTBHIO (OTPaHHYEHHUIO) MPABOCIOCOOHOCTH,
KOTOpO€ O3HauaeT HEBO3MOKHOCTb NPUOOPETeHHs] TpaB BOOOIIE (YaCTUYHO).
OTtcyTcTBHE A€€COCOOHOCTH BJIEYET JIMIIb HEBO3MOKHOCTh NMPUOOPETEHUS MPaB
CBOUMHU I[eﬁCTBHHMI/I>>4. E.A. ®aeiimun B cTaThe, NOCBAIICHHON COOTHOIICHHUIO
PaBOCHOCOOHOCTU U CYyOBEKTMBHOMY IpaBy, 0OOCHOBAHHO MpPHIILIA K BBIBOIY,
YTO MPABOCIOCOOHOCTh HE MOKET ObITh CyOBEKTUBHBIM IPABOM, TOCKOJIBKY,

Bo-niepBbiX, OHa MODKHA MPEAIIeCTBOBAThH CYOBEKTHUBHBIM IIpaBaM IO
BPEMECHHU.

Bo-BTOpBIX, OHa HOCUT a0CTPaKTHBIN XapakTep.

B-Tperbux, OHa CyHIECTBYET y BCAKOIO M Ka)XJOT0O B TOM YHUCIE U B
CUTyallusX, KOrja JUIly HE MPUHAIJICKUT HHUKAKUX CYOBEKTHUBHBIX IpaB U
00s13aHHOCTEH.

B-ueTBepThIX, OHA HE MOXKET OBITH HCUEPIaHa CKOJIb YTOJHO MHOTOKPATHOM
peammsarmeii.  «IIpaBOCIIOCOGHOCTb, ~ €CTh  3aKPEIUICHHAS  3aKOHOM...
BO3MOXKHOCTh MMETh JIOOBIE TMpaBa M HECTH JIOObIE OO0S3aHHOCTH W3 YHCTA
MpeaycMaTPUBAEMbIX [IJII JTAaHHOM KaTeropuu OOIIECTBEHHBIX OTHOIICHUMN
COOTBETCTBYIOIIECH CHUCTEMON OOBEKTUBHOTO npaBa»24. ITo ompenenennto I'.O.
[eprmeneBrnya, MpaBoCIOCOOHOCTh — ATO «IIPaBOBask TUYHOCTHY, CIOCOOHAS CTATh
U ObITh CyOBeKTOM mpaBa. [IpaBocrnocoOHOCTh BBICTYNAET HE OCOOBIM IMPaBOM, a
ycioBueM mpaBooOnamanus. C.H. Bbparycs ormeuan: «IIpaBocnmocoOHOCTh — Ta
o0lIasi OCHOBA, 6€3 KOTOPOH HEBO3MOXKHBI KOHKPETHBIC MPABOMOYHSL...» . B.A.
benoB ycmarpuBaeT OCHOBHOM MOpPOK KOHUEMUMUUA MPaBOCIOCOOHOCTH Kak
CyOBEKTHUBHOTO TpaBa B CBEJACHUHM BCEX IOPUIUYECKUX (HOPM OOIIECTBEHHBIX
OTHOIICHWM K OJIHUM TOJIbKO TMPABOOTHOIICHUSM, BCEX IOPHUIAMYECCKUX
BO3MOXKHOCTEH — K CyOBEKTHUBHBIM IIpaBaM, a J00OTO pojia 00eCTIeUeHUs ITHX

BO3MOXKHOCTEH — K pa3psay OpUANYECKUX 00s3aHHOCTEH. JleMCTBUTENBHO, €Cln

23®neiimun E.A. CooTHolieHHe NPaBOCIOCOOHOCTH M CyObeKTMBHOTO mnpaBa // Bompockl oOuieit Teopuu
COBETCKOro mpasa: co. ct. M., 1960. C. 255-283.
24 Tam xe. C. 257-258.
25Bbparyce C.H. O cOOTHONIEHWH TPakIaHCKOW IMPaBOCIIOCOOHOCTH W CYOBEKTHBHBIX TPOKIAHCKUX TPaB. —
«CoBeTCKO€E TOCyAapCcTBO U TpaBoy, 1949, Ne 8. C. 36.
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00paTUTHCA K COBPEMEHHOM OTEUYECTBEHHOM IOPUAMYECKON JTUTEepaType, CleayeT
KOHCTaTUPOBaTh, YTO KAaTETOPUHU «IPABOCYOBEKTHOCTHY», «IIPABOCIOCOOHOCTH» MU
«IEeCIIOCOBHOCTEY PACCMATPHBAIOTCS dYepe3 MPU3My MpaBooTHomeHms . B.K.
AHnnpeeB 3ameuaeT: «He Bcerma rpaXaIaHCKO-IPAaBOBBIE SIBICHUS IOTYYaroT
dbopMy TPaBOOTHOIICHHS, HEKOTOPbIE CYIIECTBYIOT Kak CyObEKTHUBHBIC
IrpaXJaHCKUE TIpaBa M TPaKJAaHCKUE OOS3aHHOCTH CaMOCTOSITENbHO. B
['paxxnanckom kozaekce Poccuiickoit denepannu, kpome CyOBEKTUBHBIX TNpaB U
IOPUIUYECKUX O0S3aHHOCTEH, HCHOJB3YIOTCS TaKhe MPaBOCYOBEKTHBIE (OPMBI,
KaK IPaBOBOE TOJIOKEHHUE, IPABOCIIOCOGHOCTD, I€ECOCOOHOCTD, KOMIETEHIIHS .
Takum 00pa3om, cieayeT 3aKIIYHUTh, YTO IPABOCHOCOOHOCTH MPEICTABISAET
co0oit 001IyI0 U 00513aTeNBHYI0 MPEANOCHUIKY (OCHOBY) 0OJaaHUsi KOHKPETHBIM
CyOBEKTUBHBIM IPABOM, O€3 KOTOPOI MOCIEAHEE YTPAUUBAET BCAKUI CMBICI.
JIpyTM ~ OTHOCHUTENBHO  OOOCOOJEHHBIM  3JIEMEHTOM  T'pa)kIaHCKOH
IpaBOCYOBEKTHOCTH BBICTYNAET JI€ECIOCOOHOCTh, KOTOpash IOHMMAETCs Kak
«CTIOCOOHOCTh CBOMMH JEUCTBHUSAMH MPUOOPETATh U OCYLIECTBIATh IPAXKIAHCKUE
TpaBa, Co3/1aBaTh s ce0s rPakIaHCKHe 00A3aHHOCTH M MCIIONHATD MX»~°. OHa B
OTJIMYME OT MPABOCIOCOOHOCTH HE MOXET CYIIECTBOBaTh CaMOCTOSATEIBHO, B
oTpbiBe OT mnocienHed. Kak M mpaBocnocoOHOCTb, JaHHash KaTEropusi HOCUT
aOCTpakTHBIA XapakTep U O3HAuYaeT IMpU OSTOM CIOCOOHOCTh JHIA K
CaMOCTOATEIbHOMY OCYHIECTBJIEHUIO CBOEH MPAaBOCIIOCOOHOCTH, T.€. COBEPILECHUIO
UM COOCTBEHHBIX OCO3HAHHBIX IOPUIMYECKM 3HAUMMBIX nercTBuil. K 3TomMy
HEOOXOAMMO J00aBUTh, UYTO «IPABOCYOBEKTHBIE OPraHU3alMU, a TaKXKe HHbIE
oOlllecCTBEHHbIE O00pa3oBaHUs BO BCEX ClIy4asx OJHOBPEMEHHO 00J1a1atoT
BO3MOYHOCTAMH MMETh H OCYIIECTBIISTh CyOBbEKTHBHBIC MPaBa M 0OS3aHHOCTI .
Y  3TUX  CyOBEKTOB  YKa3aHHbIE  COLMAIbHO-IOPUIUYECKHE  KauecTBa

(IpaBOCIIOCOOHOCTh M JIEECIIOCOOHOCTH)  BO3HUKAIOT MW IPEKPAIArOTCs

26Poccuiickoe rpaxnanckoe npaso: Yueonuk. T. I/ OtB. pen. E.A. Cyxanos. - 2-e u3za., crepeorur. - M.: Craryr,
2011.C. 117-118.

27T paxxnanckoe npaBo. Beimyck 1: OcHoBHBIe TIoNoxkeHus. ['paxxaane. Kypc nexkumii / [Tox pen. B.K. Annpeesa. -
M.: PAITI, 2013. C. 83.

28'paxxpanckoe mpaBo: yueOnuk: B 3 T. T. 1. - 7-e m3x., nmepepad. u gom. / mox pen. FO.K. Toncroro. M.: IIpocnexT,
2013. C. 110 (aBTop rnmaBel — M.B. KpotoB). 3 Anexcees C.C. Ykas3. cou. C. 385.
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OJTHOBPEMEHHO, YTO CBUACTEIHCTBYET 00 MMEIOLICICS B3aMMOCBSA3H (E€IMHCTBE)
MEXIY HUMHU.

B o0muieit Teopun npaBa yueHble, Kak IPAaBUIIO, BBIJCISIOT HECKOJIBKO BUIOB
NMPaBOCYOBEKTHOCTH: OOIIYI0 M CIEHHATbHYIO . WIH OOILIyI0, OTPACIEBYIO H
criennanbHyo’. «O6Ias mpaBocyOGbEKTHOCTh — 3TO CIOCOGHOCTD JIHIA B PAMKAX
JTAHHOM TMOJUTHUYECKON M MPaBOBON CUCTEMBI OBITh CYOBEKTOM IpaBa BOOOIIE...
OtpacneBasi MpaBOCyOBEKTHOCTh — 3TO CIOCOOHOCTH JHIA OBITh YYaCTHHUKOM
NPaBOOTHOIIEHUH  TOW  WiAM  HMHOM  OTpacnu  mpasa.. CrernuanbHas
MPaBOCYOBEKTHOCTh — O3TO CIOCOOHOCTh JIMIIAa OBITh YYAaCTHUKOM JIMIIb
OTIPEIEICHHOTO KPyra PaBOOTHOMICH I B PAMKaX JAHHOM OTPACIIH TIpaBay ..

B rpaxpaHcko-ipaBoBOWM  JOKTPUHE MPUHATO  BBIACIATH  OOIIYIO
(YHHBEpCANBHYIO) M CIENHANBHYIO MPaBOCIOCOOHOCTE . «IIpaBoBas mpuposa
MHCTUTyTa OOIIed MpaBOCIOCOOHOCTHM 3aKJIIOYaeTcs B TOM, 4YTO BCE
IPABOOTHOUIEHMSI, CBSI3aHHBIE C €r0 (PYHKIIMOHUPOBAHUEM, 0a3UpPYIOTCSA Ha 001eM
JIO3BOJIEHUH, KOTOPOE OMNPENENSIOT COJAEpKAHHME U  CYIIHOCTh JIaHHOTO
MHCTHTYTa» .. «'paxkiaHe 06IaIal0T OJMHAKOBOI JUTA BCEX TPABOCIIOCOOHOCTBIO,
T.€. o0LIEel MPaBOCIOCOOHOCTHIO... B oT/iMuUMe OT rpakaaH IOpUIUYECcKUe JULa B
IrPOXKJAHCKOM IIpaB€ Ha NPOTSHKEHWH BCEH HCTOPMM PA3BUTHSA  HAIIETO
Ipa)/1aHCKOI'0 3aKOHOJATeNbCTBA 00J1afjalii CrieluaibHON MPaBOCIIOCOOHOCTHIO. .,
YTO MPEANoJiarajio HAJCJICHHE OpraHu3aluyd TOJBKO TEMH TI'pPa)kKIaHCKUMU
opaBaMM M BO3JIOKEHHE Ha HeEe TOJIbKO TeX 0O0s3aHHOCTEH, KOTOpbIe
COOTBETCTBOBAIIH LEISIM CSTEIBHOCTH, YKA3aHHBIM B €€ YCTaBe» .

[IpuBenennoe YTBEPKJICHUE OTHOCUTEIBHO crenuaIbHOM
nmpaBocnocoOHocTH Oasupyercst Ha cT. 49 I'paxmanckoro koaekca Poccutickoi

deneparnuu:  OPUAMYECKOE JIMIIO MOXKET HMETh TpakJaHCKHE TIpaBa,

29Teopus rocynapcTsa U npasa: yueOHuk / mox pea. B.B. Jlazapea, A.I'. Xabubynuna. — 3-e n3z., nepepad. u Jo11.
—M.: U «@OPYM»: UHOPA-M, 2011. C. 415 (aBTop maparpada — B.K. babaes).
30 Tam xe. C. 383-384.
31 Poccuiickoe rpaxaanckoe npaBo: Yueonuk. T. 1/ Ots. pea. E.A. CyxaHos. - 2-e u3n., crepeotuir. - M.: Craryr,
2011. C. 189-191 (aBTop rnasel — E.A. CyxanoB); I'paxxnanckoe npaBo: yaeoHuk: B 3 T. T. 1. - 7-e uzn., nepepad. u
nor. / mon pen. FO.K. Toncroro. M.: [Ipocmekt, 2013. C. 151 (aBTop naparpada — W.B. Enucees).
32l 'paxganckoe mpaeo: Yacte mepBast: YueOuuk st By30B / Ilox pex. B.I1. Kameimanckoro, H.M. KopmyHoga,
B.U. Usanosa. - M.: Dxemo, 2007. C. 108.
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COOTBCTCTBYIOIIIHC OeasmM ACATCIIbHOCTU, npcaAyCMOTPCHHBIM B €ro
YUPCAUTCIIBHOM JOKYMCHTC, MW HCCTH CBA3AHHLIC C 3TOM ACATCIBHOCTBIO

00513aHHOCTH.
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I'JTIABA 2. PET'YJIMPOBAHUME ITIPABOCYBBEKTHOCTH B
OTEYECTBEHHOM IIPABE

2.1 HHCTUTYT nNpaBoCyOBEKTHOCTH TIpaxjaaH B IPaBOBOii cucTeMe

Poccumn

YenoBeKk, KOTOpPBII B COBPEMEHHOM MHpE SBISETCS YHUKAJIbHBIM U
NPAKTUYECKA E€AUHCTBEHHBIM HOCUTEJIEM BOJM M CO3HAHMS, 3TO LEHTpalbHas
(qurypa rpaxJaHCKOro mnpasa. OTUM OOYCIIaBIMBAETCS TO, YTO YEJIOBEK SIBIIACTCA
€IMHCTBEHHBIM KOOPAMHATOPOM YacTHOTO MpaBa M 0€3 ydacTus CTOPOHHHUX JIMII
CIIOCOOEH HCIIOJIB30BATh YTBEP)KJIECHHBIE 3aKOHOJATEIBCTBOM YaCTHOIPABOBBIE
MexaHu3Mbl.  Takue  MeXaHM3MBl  NpEAHA3HAYEHbl UL FOPUINYECKOMN
dopManuzaMy OOILECTBEHHBIX OTHOLICHUH (U3MUECKUX JIUL, YYaCTHUKOM
KOTOPBIX OHU SIBJIIFOTCS.

[Ipou3BoaHbIE SBJIEHHA OT JMYHOCTH YEJIOBEKAa, a TaKXe OT €ro
KAUECTBEHHBIX M MPUPOJIHBIX CBOMCTB —3TO KauyeCTBa BCEX OCTAJIbHBIX CYOBEKTOB
rpaxaaHckoro npasa. Ix Mo>kHO Ha3BaTh (POpMaIN30BaHHBIMU MPEACTABUTEISIMU
Ipa)X/IaHCKOI'0 MpaBa, TaK Kak OHU, 0o0jajas CO3HAaHWEM U BOJIEH YeJoBeKa U He
UMEIOT €CTECTBEHHOM (POPMBI OBITHS, TPUOOPETAIOT BO3MOKHOCTh CYyObEKTUBHOTO
OCYILIECTBJICHUS MpaBa, a Takke 00JIalaHueM.

Kaxxnoe rpaxaaHcKo-IIpaBOBOE OTHOLIEHHE, KOTOpPOE BOILIOUIAET B cele
CyOBEKTUBHOE MPABO OMPENEIEHHOTO YEJIOBEKa, MHANBUIYATbHO U UMEET B CBOEM
COCTABE OMNOCPEJOBAHHO WM HEIMOCPEICTBEHHO IOPUINYECKHE YHHUKAJIbHBIC
CBOMCTBa JMYHOCTU YeJOBeKa. B 3TOM KOHTEKCTE€ BaXKHO OTMETHUTb, YTO HE
CIIEyeT CTaBUThb 3HAaK pPABEHCTBA MEXKAY €CTECTBEHHOM  COLIMAJIbHO-
OMOJIOTMYECKON CYIIHOCTBIO WHIUBUAYYMAa U TOHATHS «(U3MUECKOE JIUION.
EcTecTBeHHas couManbHO OMOJIOTUYECKAsl CYIIHOCTh MHIMBHIyyMa -3TO (opMma
CYILLECTBOBAHMS KU3HH. DPUZNYECKOE K€ JIULO B FOPUINYECKOM MOHUMAHUH — 3TO

CyOBEKT TpakJaHCKOro IpaBa, nepcoHuduimpoBanHas ¢urypa. OmnpeneneHue
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«(pusnueckoe» O3HAYAET HOCUTENSI TMPABOCIIOCOOHOCTH, KOTOPOM W SBIISICTCS
ecTecTBeHHas (hopma CyIeCTBOBAHUS Tea.

[ToTpeOHOCTH B BBIJICIICHUN WHANBUIYyaTbHBIX CBOMCTB U KQ4ECTB JIMYHOCTH
yeJgoBE€Ka MPU TMOMOIIM  Pa3IMYHBIX  IOPUJIMYECKUX  CPEJCTB  BbI3BaHA
HEOOXOJMMOCTBIO TIEPCOHU(HUKALIMKM €Tr0 Cpeard MHOXECTBa JKUTeler 3emiH,
KOTOpbl€, Ha TEPBBIM B3TJIAA, OOJAMalOT OJMHAKOBHIMU IpaBaMUu U
obs3anHOCTSIMU. [Tog00Has mepcoHnPUKAIINN YEIIOBEKA ¢ TOUKH 3PCHHS TTO3HITHIA
I'PaXJIaHCKOTO, YTOJIOBHOTO, TPYJOBOTO, (PMHAHCOBOIO M APYrHMX BHUJIOB IpaBa
MO3BOJISIET HE TOJIbKO UHAUBUIYATU3UPOBATH €r0 JUYHOCTh, HO M HAUTH pelieHue
MHOXECTBa JAPYTUX 3a/lady, BaXXHBIX I LeJIed YacTHOW IOPUCIPYACHIUU.
HanpuMmep, Takas WHAMBUAyalIu3allds 4YeJIOBEKa ITO3BOJISIET 3aKOHOJAATEISIM
YCTAHOBUTh WHIAWBHUIYAJIbHBIA MPABOBOM CTATYC KaXJOTO OTHEJIbHO B3ATOTO
dbuznyeckoro mauma. 31ech BeAeTcs pedb 000 BceM o0beMe CyOBbEeKTHBHBIX
00sSI3aHHOCTEM M TMpaB, KOTOpHIE, TJIABHBIM 00pa3oM, OJHUIIETBOPSIOTCS €ro
uMeHeM. Takke Takasi MpaBoBas MHAWBUIyaIM3alls yeJoBeKa KaKk (PU3HUUYECKOro
JWlla JacT BO3MOXKHOCTh  YCTAHOBJICHUSI ~MECTa  COCPEIOTOYCHHS  €ro
CyOBEKTHUBHBIX OOSI3aHHOCTEM M TMpaB, MecTa JJIsi BBIMIOJHEHUS 00s3aTeNIbCTB,
3aKJIIOUYEHUs1 (PMHAHCOBBIX M JIPYTMX BHJOB CJHIEJOK, OCYIIECTBICHUE WHBIX,
IOPUANYECKH 3HAYUMBIX JICUCTBUM, KOTOPBIE OMPEACIATCS MECTOM KUTEJIbCTBA
paccMmatpuBaeMoro (Qusuueckoro nuna v T.7. Kak mpaBwiio, B JuTeparype o
TEOPUU TIpaBa yKa3blBaeTCI HA TPU CHCTEMHO OOpa3yomux IpHU3HAKA
dbuznyecKkoro Juia, - OMOJOrMYECcKas KU3Hb KaXKJI0TO OTACIBHOTO YeJIOBEeKa, ero
UMsI ¥ TPaXIaHCTBO.

CornacHo MpaBOBOMY 3aKOHOJATEILCTBY MHOTHUX CTPAaH €CTECTBEHHBIMU U
00IIIECTBEHHBIMHU IpU3HAKaMH, KOTOpBIC OTIPEICJICHHBIM o0Opaszom
WHIUBUTYAIM3UPYIOT W BIUSIOT HA MPABOCIIOCOOHOCTh (PU3UYECKOTO JIUIA, Kak
0cO00OT0 TIPABOBOTO SBJICHMS, KpOME€ HMEHH M TPakJIaHCTBA, OTHOCATCS €ro
CEMEMHOE MOJI0KEHUE U ero BO3pacT.

[IpaBo Ha UM — 3TO BaxHeWllee MNpaBO (PUINYECKOTOo JHIA, HE

OTHOCAIIECCCA K MaTepHaHBHOﬁ KaTCTOpHH. Kamnoe (1)I/ISI/I‘ICCKOC JIMIIO BCTYIIACT B
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TPaKJIAHCKHE MPABOOTHOIIEHUS TOJ OIpPEACIICHHBIM uUMeHeM. JIumb B peakux
CIyJasX 4YeJIOBEeK HMMEET NPaBO HCIOJIb30BaTh HEHAcTosmee ums. Peub 37ech
BesleTcss 00 aBTOPCKUX OTHOIIECHUSX. B 3TOM ciyyae (u3uueckoe JUIO CO3/1aeT
CBOM TIPOM3BEACHUS B O0JACTH JMTEPaTyphl, KUBOIMCA WU T.J., 3aMCHSSI CBOE
COOCTBEHHOE MM$I JINOO BHIMBIIIUICHHBIM UMEHEM (IICEBJIOHUMOM ), INOO COBCEM HE
UCIIOJIb3YsI UMSI, TO €CTh aHOHUMHO.

Nms, xoTopoe  TPUHAICKAT  (U3HUECKOMY  JIMIY,  SIBISICTCS
HEOTUYX/IaeMbIM OylaroM. DTO 0JIaro HeNb3sl MmepenaTh APYroMy (PU3HUYECKOMY
Juiy, Tak Kak B coorBerctBUM C ['paxnmanckum Kopexkcom Poccuiickon
denepanii ¥ OPYTUMH 3aKOHAMH TIPEIyCMOTpeHa ero 3ammrta. Hampumep,
3akoHonatenbcTBOM Poccuiickoit denepannu HEIOMYCTUMO HCKaKEHHE HMEHU
bU3MYeCcKOro JuIa. A TakXKe MPeayCMaTPUBACTCS 3alllUTa UMEHHU, €CITU MPHU €To
WCIIOJIb30BAaHUU OBUIM 3aTPOHYTHI YECTh, TOCTOMHCTBO WJIA JIETIOBasi pEmyTailus
bu3MYecKoro JuIa.

Korgma BozpacT rpaxkmanuHa gocturaer 16 JeT, 4eOBEK MOJIydaeT IMPaBo
U3MEHHUTH cBOE UMsl. [Iprdem peub 37ech BeIeTCs HE TOJIBKO HETIOCPEACTBEHHO 00
UMEHH, HO W o damuauu W oTdecTtBe. Ilpomemypa WX HW3MEHEHHS JOJDKHA
OCYIIECTBIISATHCS B MOPSIIKE, KOTOPBIM YCTAHOBJICH 3aKOHOM, COTJIACHO KOTOPOMY B
HEKOTOpbIe 0(hOPMIICHHBIEC paHee JOKYMEHTHI IOJDKHBI ObITh 3aMEHEHBI Ha HOBBIE,
a B HEKOTOpbIE JOKYMEHTBI JOCTaTOYHO BHECTH HEOOXOIWMBIE TIOMPABKH.
JlokymeHTaMu, KOTOpbIE TTOJIekKAT 3aMEeHE, SIBIISIIOTCS MACIOPT, UHIUBUIYATbHBIN
HOMEp HAJIOTOILIATEIbITNKA, CBHICTEILCTBO O Opake, MUILIOM | T.1. JlocTaTouHO
BHECTH TOJIbKO WCIPABJICHHS, HAIlpUMEpP, B TPYAOBYIO KHWXKY. [Ipn m3MeHeHUn
UMEHU TPaXIaHWH JIOJDKEH HE TOJBKO CaMOCTOSITENIBHO TIPOCIEANTHh 3a
W3MCHCHUSAMH, BHOCUMBIMH B €T0 JIOKYMEHTBI, HO TaKXKE JIOJDKCH U COOOIIHUTH 00
OTOM CBOUM KpEIUTOpaM U JIOJDKHHKAM. 3aKOHOM MPEAyCMOTPEHO, YTO
rpakaaHuH OepeT Ha ce0sl pUCK MOCIEACTBUM, KOTOPhIE OYIyT BBI3BAHBI TEM, YTO
JOJDKHUKH U KPEAUTOPBI HE UMEIIA CBEJCHUN O CMEHE MMEHH (DU3UYCCKOTO JINIIA.
Ho crnemyer oTMeTuTh, YTO MTPaBOCTOCOOHOCTH, KOTOPOW (DHU3HUYECKOE JIUIIO

06J'IaI[aJIO JI0 UBMEHEHHUS UMEHM, HE UI3BMEHMJIO CBOEH CyTHU.
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Kpome Tex citydaes, Korja 4eI0BEeK CaMOCTOSITENIbHO PEIIAET U3MEHUTD UMSI
i (pamMmwmi, ecTh Cllydaw, KOorja W3MEeHEHHS (GamMunmii (GU3UYeCKUX JIUI]
NPEAYCMOTPEHBI ~ CEMEWHBIM  3aKOHOJATENbCTBOM.  Hampumep,  cTtporo
pErJIaMeHTUPOBAHBI TIPOIIETYPHl CMEHBI (haMUJTUHU JKCHIIWHBI, KOTOPasi BCTYIAET B
Opak WM pacTopraeT ero, Hu3MeHeHus ¢GaMuiauil Jered npu pa3BoOJEe €ro
poautenei, 3aKOHOM TaKXKe pPErjJaMEHTUPYETCS W TOPSAIOK CMEHBbI (paMuind,
MMEHU M OTYECTBA YCHIHOBJICHHBIX JIE€TEH, KOTOpbIE e€le He JOCTUIIIU
BOCEMHAIATUIIETHETO BO3PacCTa.

CornacHo TpeOOBaHUSIM CEMEWHOTO 3aKOHOAATENbCTBA, B 00sA3aTEIHLHOM
MOPSAKE JTOJDKHA OCYIIECTBIISTHCS perucTpauuu (paMuiiid, UMEHU WU OTYECTBA,
MOJIYYCHHBIX YEJIOBEKOM TP POXKIACHHUH, a TAK)KE (PAKTHI UX CMEHHBI,

I'paxxmancTBO, 3TO BTOpPOE CBOMCTBO (PU3MUECKOTO JHIA, C IOMOIIBIO
KOTOPOT'O MOHO JIaTh XapaKTEPUCTUKY SIBJICHUS TIPABOCTIOCOOHOCTH (PU3UUYECKOTO
JuIa Kak cyObekTa rpaxiaaHckoro mpasa. [lo rpaxknancTBy (usuyeckoro nuia
MOXHO CYAUTh 00 ero opuiraibHOW NPUHAMJICKHOCTU K ONPEJEICHHON CTpaHe.
Takass mpUHAIICKHOCTh I (DU3UYECKOTO JIMIA O3HAYAeT, YTO YEJOBEK BO —
MEePBbIX, HAXOIUTCS B cepe IOPUCIUKIMU JTAaHHOTO TOCYyAapCcTBa, a BO-BTOPHIX,
nog ero 3amutod. CyTh MOHATHS TPaXXJIAaHCTBA 3aKJIKOYAETCd B YCTOMYMBOM
MIPABOBOM CBSI3U rOCYyAapCTBa U YEJIOBEKA.

CormacHO  3aKOHY, TpPETMWA  TPU3HAK  ONPEACNSET  CIEAYIOLIYIO
MPaBOCMOCOOHOCTh  (pU3MYECKOrO0 JMia - Bo3pacT. Hampumep, 3akoHOM
OTpeIeIIICTCS BO3PACT, IPU JOCTHUKEHUU KOTOPOTO0 HACTYNAIOT COBEPIIICHHOJICTHE
W YaCTUYHAas JIeeCIOCOOHOCTh IPaXK/IaH, HE JOCTUTIINX CBOETO COBEPIIICHHOIETHS.

Bo3spact urpaet riaBHyo poib IpU PENIEHUHN CIAEAYIOIIUX BOIIPOCOB:

- HECOBEPIIICHHOJETHUN  TPaXIaHUH  OOBSBISETCS  IMOJHOCTHIO
JI€ECIIOCOOHBIM (IMaHCHUITAIIHSA);

- rpakJIaHWH BCTYIAET B YJIEHBI KOOMIEPATUBHBIX OpraHU3allnii;

- OTpeNIeNACTCS KPYT HACIETHUKOB WJIU JIUII, KOTOPhIE UMEIOT MPaBO Ha

BO3MELIEHNE MPUYMHEHHOTO 3I0POBBIO BPEAA U B IPYTUX CIIydasx.
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CBHUAETENBCTBO O  POXKICHUM  TpaXKAaHUHA  SBJIAETCS ~ OCHOBHBIM
JIOKYMEHTOM, KOTOPBIM MOJITBEPKAAET €ro Bo3pacT. CBUAETENBCTBO O POXKICHUU
BBIACTCS HA OCHOBAaHMM 3allUCH B KHUIE PETUCTPAlUU  POXKICHUUI
roCyJapCTBEHHOIO  OpraHa  3alliCH  aKTOB  TPaXXIAHCKOTO  COCTOSHUSL.
O0s13aTenbHOM rpadoii B acnopTe rpakJaHuHa SIBJISETCS JaTa €ro POXKICHUS.

CeMelHOE TOJIOKEHHE, KPOME IEPEUYMCIICHHBIX BBIIIE ITYHKTOB, TaKKe
XapaKTepu3yeT MPaBOCIOCOOHOCTh (U3WYECKUX JHIl. boiblioe 3HadYeHHE
CEMEHHBIM CBA35IM INPUJAET HACIEICTBEHHOE IpaBo. dDusndeckoe JuIO
pruoOpeTaeT NPaBOBOE MOJIOKEHUE HACIETHUKA TPU HAIMYUU CEMEWHO-TTPaBOBBIX
OTHOILIEHWH C yMepIINM, yKa3aHHbIX B [ paxxnanckom Konekce.

OnpeneneHHOE BIMSHUE HA MPABOBOM CTATYC I'Pa)KJaHWHA OKa3bIBAET €r0
CEeMENHOE TOJI0KEHHE U B ciieayromux ciydasx. Hanpumep, yiep06, BOSHUKILINN B
CBSI3M CO CMEpPThIO KOPMMJIbLIA, BO3MEILIACTCS HETPYAOCIOCOOHBIM JIMLAM,
HaxXOJMBIIMMCSA Ha W)KIWBEHUM YMEPILEro, WM TEM JHULAM, KOTOPbIE WUMEIU
IpaBO Ha IMOJYyYEHHE OT HEro COJEpKaHWs KO IHIO €ro cMmeptu. B mepByro
ouepenb, OTO JIMLNA, C KOTOPBIMH yMEPIIMA HAaXOAWICA B CEMEUHBIX
MPABOOTHONICHUSAX (POAUTENH, JETU, OpaThsi, CECTPbl, CYyNpyrd ©u [1p.). 3a
HECOBEPILICHHOJETHETO TpaKJaHWHA, HE JOCTUIIIErO0 YEeThIPHAAUATUIETHETO
BO3pacTa, OTBEYAIOT €ro poaUTENN (YCHIHOBUTENM) WJIM ONEKyHBl. Takxke, 3/1€Ch
OKa3bIBAET BJIMUSHUE HA MPABOBOM CTATYyC BBIIIECTIEPEUUCICHHBIX JIUI] UX CEMEMHO-
IIPaBOBAasl CBA3b C HECOBEPILICHHOJIETHUM IPaKIaHHHOM.

CocrosiHue 310pOBbsi (PU3MUECKOTO JIMIA TAK)KE MOMXHO OTHECTH K YHUCIY
MPU3HAKOB, KOTOPbIE WHIMBUIYAIU3UPYIOT MPABOCIOCOOHOCTh Kak 0CO0O0ro
npaBoBoro siBueHusa. Crateeir 21 I'paxkpanckoro koxaexca Poccuiickoit
®denepanuu, A 3TOro U ObUIa BBEIEHA Kareropus AeecriocoOHocTH. Tak Kak K
cepe OTHOIIECHUH, KOTOpBIE PErYIUPYIOTCS TPAKIAHCKUM IPaBOM, JOJIKHBI
OTHOCHTBCS U Te Tpakaane Poccuiickoit denepanuu, He 001aar0IIHUE, 110 KAKUM-
TO MPUYMHAM, HEOOXOIUMBIM YPOBHEM PA3BUTHS - YMCTBEHHOTO U IICUXUYECKOTO.

JleecriocoOHOCTh SIBIISIETCSI  CIMIOCOOHOCTBIO Tpa)KAaHWHA NpUOOpeTaTh U

OCYHICCTBJIATh TI'paAXAAHCKHUC IIpaBa, CO34aBaTb JId cebs IrpaXXI1aHCKHEC
20



OOSI3aHHOCTH M HCIIOJIHATh UX HMMEHHO CBOMMHU AeHCTBHsMH. [leecriocOOHOCTD
YelioBeKa, B IOJHOM OOBbEME, HACTymaeT M BO3HHKAeT HE B OJHO BpeMs C
IPaBOCIIOCOOHOCTBIO, a TOT/Ia, KOT/Ia JIMIIO IOCTUTAeT CBOETO COBEPILIEHHOIETHS (C
IIECTH JIET - B OTPAHUYEHHOM 00BEME).

A, ecnum y TpaxgaHWHA, N0 KaKOH-TMOO TpUYMHE, HaOII0naeTCs
NICUXUYECKOE PACCTPOICTBO, 1 OH HE B COCTOSIHUM IMMOHMMATh 3HAYEHHE CBOUX
NEHCTBHI, TO, B TOM CJy4ae, YeJIOBEK JOJDKEH OBITh MPHU3HAH HEAeeCIOCOOHBIM
yepe3 Cyld. DTOT HEOOXOAMMO Ui TOro, YTOOBI 00ECHEYUTh IOPHUANYECKYIO
3Ty TpaB M OOECHEeYuTh MPaBOCIOCOOHOCTh JE€ECIOCOOHBIX CYOBEKTOB
TPaXTAHCKUX MIPABOOTHOIICHUIA.

BaxxHyto posb, B HEKOTOPBIX ClIydasix, UTPAeT U TaAKOE COCTOSTHUE 3/I0POBBS,
NPOSIBIISIONIEECS] B CHIDKEHUH WM yTpaTe JHIOM TPYIAOCIOCOOHOCTH. ITO
HEOOXOAUMO [UIsl TOrO, 4TOObl HWHAMBUAYAJIW3UPOBATh IPABOCHOCOOHOCTH
($u3nUYeCcKOro A Kak cyObeKTa rpa)/JIaHCKoro Ipasa.

Takum o00pa3oM, MOpPaBOCIOCOOHOCTh (PU3HUECKOTO JMIA, [0 CBOEU
COLIMAJbHON  IOPUAMYECKONW TMPUPOAE  SBJISETCS CYOBEKTUBHBIM  IPaBOM,
MPEIOCTABISAIONIUM CYOBEKTY BO3MOXKHOCTh MMETh JIOOBIE IpaBa, KOTOpPHIE HE
3aMpeIaroTCs 3aKOHOM, H, KPOME TOTO, HECTH OOS3aHHOCTH. >

CopepxaHue TpaKIaHCKOW MPaBOCYOBEKTHOCTH  COCTaBISIIOT — Takue
DJIEMEHTHI, KaK TMPAaBOCIMOCOOHOCTh W  JEECIOCOOHOCTh. [ 'paxmaHckoi
IIPABOCIIOCOOHOCTHIO HA3bIBAECTCSA IMPU3HAHHAS HOPMaMU TIPa)<IaHCKOrO IpaBa
CIIOCOOHOCTh JIMIIa HMMETh CYOBEKTHBHBIE TpaXIaHCKHE TIpaBa U HECTH
Ipa)XXTaHCKO-TIpaBOBbIE 00s3aHHOCTU. JleecrmocoOHOCTh O3HA4aeT TPU ITOM
CIOCOOHOCTh JIMIIa CBOMMH JICHCTBUSIMH NpPUOOpETaTh U  OCYIIECTBIIATH
rpa)XIaHCKHE MPaBa, CO3/AaBaTh JJIs ceOs rpakJaHCKHEe 00SI3aHHOCTH U UCTIONHSATh
ux. IlpyueM B OTHOLIEHUH IOPUIMYECKOrO JIHMIA U IyOJUYHO-IIPABOBOTO

06p330BaHI/I}I YKa3aHHBIC COCTaBHBIC 4YaCTHU ux HpaBOCY6’beKTHOCTI/I B

33XopekoB B. H., Bomgenkas T.C., Jlonckas C. B., Kazakosa I'. B. IIpaBocyOBEKTHOCTh HECOBEPIICHHOJIETHUX B
rpa)kIaHCKO-TIPABOBBIX OTHOIICHUX. T. Kaauauarpan. 2014. C. 97
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TPKIAHCKUX TPABOOTHOIICHUSIX HAXOSTCS B €IWHCTBE U CBSI3aHBI MEXy COOOM
BO BPEMEHU.

B nmokTpuHE TpakgaHCKOW MOKTPUHE NPUHATO BBIACTATH OOIIyI0 |
CHCLMANBHYIO TPaXIAHCKYIO MPaBOCYyObEKTHOCTh. OOmias mpaBoCyOBEKTHOCTH
MPEIOCTAaBIIIET BO3MOXKHOCTh JIMIy YYacTBOBAaTh B JIOOBIX TPaKTaHCKHX
npaBooTHOIIeHUIX. CrenuanbHas e TPaBOCyOBEKTHOCTh Oa3upyeTcss Ha TOM,
YTO JIUIIO0 MOKET UMETh M HECTH TOJBKO JIUIIE T€ TIpaBa M 00sI3aHHOCTH, KOTOPHIS
COOTBETCTBYIOT LIETISIM €T0 JESTEIBHOCTH, PAJH TOCTIKEHUSI KOTOPBIX TaKOE JIUIIO
co3gaHo. COOTBETCTBEHHO, KpyT TPakKIaHCKUX IPABOOTHOIICHUN IS JIMII CO
CIIELHATBHOI IPABOCYOBEKTHOCTBIO SIBISICTCS 3aBEIOMO OTPAHHYCHHBIM.

OObeKTUBHAS HEO0OXOIUMOCTh OCYIIECTBIICHUS MECTHBIM
CaMOYIIpaBJICHUEM BO3JIO)KCHHBIX Ha HETO COIHAIBHO-PKOHOMHUYECKUX (YHKITAN
no OOECMEYEHUI0 pEHIeHUs BOMPOCOB MECTHOTO 3HAYCHHS SIBISETCA TOU
MaKpOCOIMAIIbHOM  TPEAnochuikoil  (ycioBuem),  Oiaromaps  KOTOpPOH
MPaBOTIOPSAOK  TMOJjaraeT  BO3MOXHBIM W IEJIecCOOOpa3HBIM  MPHU3HATH
MyHUIIUTIATBHOE  OOpa3oBaHHE  CYOBEKTOM  TIpakJlaHCKOTO  TpaBa ISt
CaMOCTOSTEIILHOTO €ro y4acTHs B TPaKIAHCKO-TIPABOBBIX OTHOIICHUSX B IIEJISAX
peanu3aluyi MYHUIIMIIAJLHOTO WHTEpeca, COJEpKaHHEe KOTOPOTO COCTABIISIOT
OCO3HAHHBIC KU3HEHHO Ba)XXHbIE TMOTPEOHOCTH MECTHOTO COO0OIIecTBa B

obecreueHn IoAXO AN X YCHOBI/Iﬁ JJIsA COBMECTHOM KHU3HCACATCIBbHOCTH.

2.2 CTpykTypa TrpamJIaHCKOH NPaBOCYObEKTHOCTH W OCHOBHbIE

IMPAKTHICCKHUE l'[pOﬁ.]IeMbI

[TpaBoCyOBEKTHOCTh CKJIQJILIBACTCS U3 Psi/la B3aMMOCBSI3aHHBIX MOHSITHH. B
HAayKe JI0 CHUX MNOp HET €IWHCTBA MHEHUW II0 OIPEACIICHUIO CTPYKTYPbI

Hp&BOCy@bCKTHOCTM. TaK, OJHH  HCCICAOBATCIIM  OTOXIACCTBIAKOT €€ C

34I'paxxnanckoe mpaBo. Beimyck 1: OcHoBHBIe TonoxkeHus1. ['paxxnane. Kypc nexkuuii / [Tox pen. B.K. Anapeesa. -
M.: PAITI, 2013. C. 45.
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IPABOCMIOCOOHOCTHIO, JIPYTHE K€ pa3feisiioT B HEW JBE COCTaBISIOIIUE —
MPaBOCIIOCOOHOCTh M JIEECTIOCOOHOCTh, @ TPETbU K 3THUM JBYM COCTaBIISIONIUM
00AaBIIAIOT €I1I€ U JEIIUKTOCTIOCOOHOCTb.

Kak BepHO 3ameTnil B CBO€ BpeMsl BBIJAIOIIMMCSA yYEHBIM-IIMBUIUCT H.A.
[TokpoBCKMIA, «UIsl OCYHIECTBIEHUS TOW CBOOOJBI W WMHUIIMATHBBI, KOTOpas
COCTABJISIET OCHOBHYIO 3a/lauyy TpaXKJaHCKOTO TIpaBa, ... CyObeKTaMm TpaB
NPEIOCTABIAIOTCA TaK Ha3blBaeMble CyOBEKTHMBHBIE MpaBa (HAmpumep, MpaBo
COOCTBEHHOCTH, TIpaBO TpeOoBaHMS U T.A.), OOIIas CYIIHOCTh KOTOPBIX
3aKJII0YAeTCsl B M3BECTHOM  IOPUAMYECKHM  OOECIEYEHHON  BO3MOKHOCTH
JIEWCTBOBATh 0 CBOEMY JKelaHuio... He Oyny4yu 1opuInyecKko JUMYHOCTHIO, T.€.
CyOBEKTOM MpaB, ¥ He 00J1a1asi CyObEKTUBHBIMU MPaBaMHU, JIUYHOCTH (hU3HUECKas,
T.€. UHAUBUJ, HUKOTJAa HE MOIJIa Obl SIBUTHCS MOJHBIM FOCIOJUHOM CBOUX CHJI H
CHOCOOHOCTEM, HUKOT1a HE MOTJIa Obl CTaTh HEOOXOIMMBIM JIEHCTBEHHBIM ar€HTOM
KyJIETYPHOTO M S5KOHOMHHYECKOT0 Iporpecca» . [IpuBeIeHHas [UTATa [O3BOJIACT B
MOJIHOM Mepe OLIEHUTh TO 3HAYEHHE, KOTOpPOE MPHUIAETCA JUIYy KaK CyOBEKTy
MpaBa, €ro HEOThEMJIEMbIM M MPHU3HABAEMBIM T'OCYJIApPCTBOM COLIMAIBHO-
3HAYMMBIM CBOMCTBAM M KayeCTBaM KakK IOPUIUYECKON JIMYHOCTH, CIIOCOOHOMN
pealin30BbIBaTh B OBCETHEBHOM KM3HU COOCTBEHHYIO BOJIIO, POSBIATH YACTHYIO
WHUIIMATABY W YJIOBJIETBOPSTH 32 CYET OTOT0 HEOOXOJUMbIE IKU3HEHHBIE
norpe6HocTH.

CyObekTom npaBa SABJISICTCS JIMIIO, KOTOpOE obnamaer
MpaBoCyOBEKTHOCTBIO . TakuMm ~ 00pasoMm, KaTeropums CyObeKTa  IpaBa
OpraHUYECKH CBSA3aHa C MOHATUEM MPABOCYOBEKTHOCTH.

B coBeTckol HOpUIHYECKONW HAayKe CYIIECTBOBaJla TOYKA 3PEHUSI, COTJIACHO
KOTOPOHM MOHATHE «IPABOCYOBEKTHOCTHY HE CIEIYET HCIOIb30BaTh BBHUIY TOTO,

YTO OHO YCIIOXKHACT U 0e3 TOro CiIOKHBIE BOIIPOCBI MW IIPHUBOJHUT K HOBBIM

35 IMokposckuii .A. OcHOBHBIE MPOOIEMbI I'PaXKIAHCKOTO MpaBa. 6-¢ u3l., crepeotur. M.: Craryr, 2013. C. 108-
109.

%X opskos B. H., Bomuerkas T.C., Jlonckas C. B., Kasakosa I'. B. IIpaBocy6BbeKTHOCTb HECOBEPIICHHONCTHHX B
TPKIAHCKO-TIPABOBBIX OTHOMEHUX. T. Kanmuaunarpan. 2014. C. 123

37 Cwm.: Anekcees C.C. O6mas Teopus npasa: yue6. - M.: [IpocmiekT, 2009. C. 380.
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M3THITHAM  THCKYCCHAM ., ¥ 9TO JEiCTBYIOIIEE 3aKOHOIATEIbCTBO TAKOTO
momsTHsi He gaer. Ho, Kak cnpaBeymBo  otmedan  SA.P.  Bebepc,
«MpaBOCYOBEKTHOCTh CBsI3aHA C CYOBEKTOM IIpaBa, 0€3 KOTOPOTO HE MOXKET
CYIIECTBOBATh MEXAaHU3M IPABOBOTO peryiaupoBaHus. OHa SBIsSETCS 00BEKTUBHO
HEOOXOMMOl1, MOCKOIBKY CAMO IPaBO — KATETOPHS OOBEKTUBHASY . MOXKHO
npuBecTH M BbIcKazbiBaHue O.A. KpacaBumkoBa, KOTOpBIA MHCAT MO 3TOMY
noBoay: «Kareropuss npaBOCYOBEKTHOCTH SIBISIETCS OJHOM W3 KIIIOUEBBIX,
METOJOJIOTUYECKUX B HAIlIEW MIPaBOBOM Hayke... JlocTaToOuyHO, BUIMMO, HATIOMHUTH
O TOW CYyIIECTBEHHOW M B PaBHOW Mepe CHEeUU(PUUECKON PO, KOTOPYIO UTPaeT
PaBOCYOBEKTHOCTh B MEXAHU3ME MPABOBOIO PETYIMPOBAHMS COLUATTUCTUUECKHUX
OOIIIECTBEHHBIX OTHOLICHHI .

[Inenym BepxoBnoro Cyna Poccutickoit ®enepanvu u [lnenym Bricmiero
Apoutpaxknoro Cyna Poccuiickoit ®enepanuu, yrnoMHHass B COBMECTHOM
IIOCTAHOBJICHUU 00 0oOuIel MpaBOCIOCOOHOCTH KOMMEPUECKHUX OpraHu3aluil, 3a
UCKIIFOUEHHEM YHUTAPHBIX peanpusATUn u WHBIX OpraHu3aIui,
IPELYCMOTPEHHBIX 3aKOHOM, YyKa3aJd Ha BO3MOXHOCTb BEJIEHHS OTUMU
OpraHu3alysIMH JIIOOBIX BHJIOB NPEANPUHUMATEIBCKONW JACSITENBHOCTH IIPH
YCIOBHUM OTCYTCTBUSI B MX YYPEIUTEIbHBIX JOKYMEHTaX MCUEPIBIBAOLLEIO
IIEpEYHsl BUIOB JEATEIBHOCTH, KOTOPBIE COOTBETCTBYIOUIEE HOPUAUYECKOE JIUIIO
BIIPABE OCYILIECTBIIATh. ICX0d U3 YKa3aHHOTO Pa3bsCHEHUS, BBIXOJIUT, YTO, €CIIN
B YYpPEIUTENbHBIX JOKYMEHTaX KOMMEPYECKOM OpraHu3alMH MPEeSyCMOTPEH
MCUYEPNBIBAIOIINN MEPEYEHb BUIOB JCATEIBHOCTH, KOTOPBIE OHA BIIPaBe
OCYUIECTBIISITh, €€ MPaBOCIOCOOHOCTh SBJISIETCS cHeluaibHOW. BMmecte ¢ Tem,
HOpMa, mpenycMoTpeHHas m. 1 cr. 49 I'paxpanckoro koaekca Poccuiickoi
denepanu W yCTaHABIMBAIOWIAs Ui  KOMMEPUYECKHX  OpraHU3alui

YHUBEPCAIBHYIO MPAaBOCIOCOOHOCTh, HOCUT HWMIICPATUBHBIA  XapakTep, U

38Mary3os H.U. CyonexruBHble npaBa rpaxxkaan CCCP. Capatos, 1966. C. 84.
39 Kopenxwuii B.1. I'paxxganckoe npaso u rpaxaanckue npaBootHoueHus B CCCP. [yman6e, 1967. C. 97; Yeunna
H. A. I'paxxmanckue nporeccyansHsie oTHomeHus. JI., 1962. C. 24.
40Bebepc S.P. IIpaBoCyOBEKTHOCTh TPaKIaH B COBETCKOM TPaXIaHCKOM M CEMEHHOM ImpaBe. M3marenbCTBO
«3MHATHEY. Pura, 1976. C. 18.
41 KpacauukoB O.A. Kareropun HayKu TpakaHcKkoro npasa: M3opanusie Tpyas: B 2 1. T. 2. — 2-¢ u3n., crep. —
M.: CratyT, 2017. C. 28.
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OTpaHUYMBATh 3Ty MPABOCIOCOOHOCTh Ja)X€ Ha OCHOBAaHUHU YUPEIUTEIHHOTO
JIOKYMEHTa HEJOMYCTUMO, TIOCKOJBbKY IOPHUAMYECKOE JUII0 MOXET OBITh
OTrpaHUYCHO B MPaBax JIMIIb B CIy4asiX U B MOPSAIKE, IPELYCMOTPEHHBIX 3aKOHOM
(m. 2 cr. 49 I'paxnanckoro koxaekca Poccuiickoit ®enepanun). [Ipencrasnsercs
BepHOil mosunusa B.K. AHapeeBa, KOTOpBIM YKa3blBa€T Ha HEIOIYCTHUMOCTH
PaCHIMPUTEIBHOTO TOJKOBaHMS II. 1 cT. 49 I'paxkmaHckoro koxekca Poccuiickoit
Genepatn 1 orMevaeT: «OOIKMM TPABUIOM SIBISIETCA TOJIOKEHUE, UTO
IOPUIUYECKOE JIMIIO MOXKET UMETh IPAKIAHCKHUE IPaBa, COOTBETCTBYIOIINE LEISAM
NEeATEIbHOCTH, TPEIYCMOTPEHHBIM B €ro YCTaBHBIX JOKYMEHTAaX, W HECTHU
CBSI3AHHBIE C 3TOM JESATEIBHOCTBIO 00S13aHHOCTU. OJTa LENIb OTIMYAETCS OT LEJH
OCHOBHOH JIESITEIBHOCTH, KOTOPasi CIy>)KUT Pa3rpaHUYCHUIO FOPUINYECKUX JIML Ha
KOMMEpYECKUE U HeKOMMepquKHe»42. Kpome Toro, 1.B. JIoiHHKOB cipaBeIInBO
numeT: «JleneHue IOpUAMYECKHX JMI] Ha KOMMEPYECKHE M HEKOMMEPYECKHE
OpraHM3alMd B XO34MCTBEHHOM OOOpOT€ (UKTUBHO, T.K. HEKOMMEpPYECKHE
OpraHM3aIMK AKTHBHO 3aHUMAIOTCS MPEANPUHAMATEIBCKOM AEATEIBHOCTRION .10
3TUM MpPUYMHAM, ONpENeNsisl TPaKIAaHCKYI MPAaBOCHOCOOHOCTh HOPUIMYECKOTO
LA, He ciexyer oOycClIOBIMBAaTh €€ KOMMEPYECKMM WM HEKOMMEPUYECKHUM
XapaKTepoM JIEeATEIbHOCTH IOCJEIHEro, IMOCKOJIbKY caM Mo cebe KpuTepui
OCHOBHOM  IIeM  JESATeNIbHOCTH  (M3BJICUYEHUE  NPUOBLIM) HE  MOXKET

XapaKTepU30BaTh BUJ IPAKAAHCKON MTPaBOCIIOCOOHOCTH JAHHOT'O JIMLIA.

2.3 [IpaBoCcy0BEKTHOCTH HHOCTPAHHBIX I'PAXKIAH

N3yyeHne mnpaBoOBOro  craryca HHOCTPAHHBIX  TPAXKIAH  BUIUATCS
HEOOXOJMMBIM HadaTh C PACCMOTPEHHUS OOIIETEOPETUUYECKUX IOJOKCHUH,
CBS3aHHBIX C TakoW 0a30BOM KaTeropued IOPUINYECKON HAyKU, KaK «IPaBOBOU

CTaTyC JIMYHOCTHD. B I[EIJ'H)HCI‘/JIHICM 9TO IIO3BOJHUT BBIABUTL TC XapPaKTCPHBIC

42 Aunpees B.K. [IpennpuHuMarensckoe 3akoHOAaTenbCTBO Poccun: Hayunsie ouepku. - M.: Cratyt; PAII, 2008.
C. 123.

43]1oitankoB M.B. CoBpeMeHHBIH dTan KOAU(DHUKAINH TPAXKIAHCKOTO H MPEANPUHUMATEILCKOTO 3aKOHOAATEILCTRA!
utoru u npobiemsl // Poccutickuii cyabs. 2009. Ne 5 // CIIC «KoncynbranTIIrocy.
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O0COOEHHOCTH, KOTOPBIE MPHUCYIIH MPABOBOMY CTaTyCy MMEHHO 3TON KaTeTOPHH
JIUII, @ TAKXKE COCTaBUTh HanboJIee MOJTHYIO €ro XapakKTepUCTHUKY.

[Ipexxne crnemyer OTMETHUTh, YTO paccMaTpuBaeMas HaMH KaTeropus
ABJISIETCS OJHOW M3 CJIOKHEUIINX B TEOPETUUECKOM IMPABOBEACHUU, U, HECMOTPS
Ha TO YTO BOIPOCaM IPABOBOTO CTaTyca JUYHOCTH B CICHHAIBHOM JIMTEpaType
yACISIETCS 3HAYMTEIbHOEC BHHUMaHHE, TEM HE MeEHee, €IMHCTBA MHEHUM
OTHOCHTEJIHHO TPAKTOBKHU M COJEP’KaHUS TAHHOTO MPaBOBOTO ()eHOMEHA BCE EIIe
HE JJOCTUTHYTO.

Tak, HarpuMep, caM TEPMUH «IIPABOBOM CTATYC JIMYHOCTU» B TEOPUU MpaBa
TPAAUIIMOHHO TPHUHATO MOHUMATh B JIByX 3HAYEHUSAX — Y3KOM M IIUPOKOM. B
Y3KOM CMBICJIE TIPABOBOM CTATyC OMPEACIACTCS UCKIIOUUTEILHO KaK CUCTEMA TIPaB
1 00513aHHOCTEHN JIMYHOCTH, KOTOPBIE 3aKPEIJICHBI U TAPAHTUPOBAHBI €1 MO 3aKOHY.
B mmpokoM ke CMbICTIe TTPaBOBOM CTAaTyC O3HAYAEeT IOPUIMYECKHU 3aKPEIJICHHOE
MOJIOKEHHE JIMYHOCTH B OOIINECTBE M MPEJCTABISIET COOOM KaTEropwio, KOTopas
pPacKpbIBa€T BCE CTOPOHBI 3aKPEIJIECHHOTO B TMPaBE COCTOSIHUS JIMYHOCTH,
OXBAaTHIBAET BCE €€ COIMAIbHO-IOPUINYECKUE MPU3HAKYA U KaueCTBA U BKJIIOUAET B
ceOsl, TOMUMO IOPUJIMUECKUX TMpaB M OOA3aHHOCTEW, TaKXe psa JIpyrux
anemMeHToB. K UX 4HCIly Jaine BCEero OTHOCST: TPaXKJIaHCTBO, ITPABOCYOBEKTHOCT,
MIPAaBOBBIE TAPAHTUM TPaB, MPABOBYIO OTBETCTBEHHOCTh U HEKOTOPHIC NHbBIE “,

[Tonsatue «mpaBoOBOM cTaTyc» OyAET UCIONB30BAaThCI HMMEHHO B €ro
ITUPOKOM 3HAYCHHMH, IIOCKOJIBKY XapaKTEPUCTHKA JIMYHOCTH KaK CyObeKTa
YaCTHONPABOBBIX OTHOIICHUHN (a OoJblias 4YacTh pabOThl OyleT MOCBsIIEHA
OCOOCHHOCTSIM TPaKJIaHCKO-TIPAaBOBOI'O CTAaTyCca MHOCTPAHIIEB ) CBsA3aHAa OOBIYHO
HE TOJBKO C €€ IOPUAMYECKUMHU TpaBaMU M OOS3aHHOCTSIMHU, HO U C JAPYTUMHU
MPaBOBBIMH Ka4€CTBaMHU, B MIEPBYIO OUepeb C MPaBOCYObEKTHOCTHIO.

Her B Hay4HOI1 cpesie €eAMHOrO MHEHHUS U 110 TTOBOJY COOTHOIIEHUS MOHSITHUS
«MPABOBOM CTATYC JIMYHOCTH» C HHBIM — «IIPABOBOE MOJIOKEHUE TUYHOCTHY». OaHU

yuenble (H.B. Burpykx, B.C. Hepcecann, A.IO. SkumoB) mnoguyepkuBaroT

44Butpyk H.B. O6mas Teopusi mpaBoBOTo MmojoxkeHus tuaHocT. — M.: Hopma, 2008. C. 13-19.
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HEOOXOMMOCTh pa3TPaHUYCHUS] JAHHBIX MMOHATHH, 0OOCHOBBIBASI CBOIO TIO3UITUIO
TEM, YTO JUYHOCTh MOXKET BBICTYNIaTh B TIPABOOTHOIICHHUSX B Pa3IMYHBIX
KauecTBax, 4TO B CBOIO OYEpe/Ib HY>KJIA€TCS B TEPMUHOJIOTMYECKOM OTPaKCHHH.

Taxk, B.C. Hepcecann u A.1O. SIkuMoB yKka3bpIBarOT Ha MPEANOYTUTEIBHOCTD
UCIIOJIb30BAHUSL  PA3IMYHBIX HAMMEHOBaHUM 11 0003HAUYE€HHUs] TPABOBOIO
COCTOSIHUA  CyObekTa mpaBa  (aOCTpPakKTHOTO  y4aCTHHUKAa  aOCTPaKTHOTO
MIPaBOOTHOIICHUS) M CYOBEKTa MPAaBOOTHONICHUS (KOHKPETHOTO YyYaCTHHKA
KOHKPETHOTO MPaBOOTHOIIEHUS). TepMUH «IIpaBOBOM CTATyC», MO WX MHEHHIO,
OTpakaeT CTaOWIbHOE COCTOSIHUE CYObEeKTa B OOIIECTBE W €ro cleayer
MCIIONB30BaTh ISl OOIIe xapakTepucTuku juna. «[IpaBoBoe momokeHue» ke
HE0OXOMMO pacCMaTPUBATh KaK MOCTOSHHO U3MEHSIONIYIOCS COBOKYITHOCTH IIPaB
U 00si3aHHOCTEH juIa, OOYCIOBJIECHHYIO €ro BCTYIUICHMEM B T€ WM UHbBIC
MPaBOOTHOIICHUSI U, COOTBETCTBEHHO, HCIOJIb30BAaTh €r0 [IJIS XapaKTEPUCTHKU
JINIA KAK YYACTHHKA KAKOTO-THOO0 KOHKPETHOTO IPABOOTHOMICHHS .

Bmecte ¢ TemM HaumbOoisiee yOeAUTENBHON BCE K€ MPENCTABISIETCS TOUYKA
spenns apyrux yudensix (H. 1. Maty3oB, M. Kopenbsckuii, B.JI. I[TepeBanos, E.C.
CamapurHa), KOTOpBIEC IOJAraloT, YTO MOHATHUS «IIPABOBOM CTATYC» M «IIPABOBOE
MOJIOKEHUE»  CIEIyeT  paccMaTpuBaTh KaK  MJIGHTUYHBIE W CUUTAIOT
HEOOOCHOBAaHHBIMHU TIPEJIOKEHUSI HEKOTOPHIX aBTOPOB O HEOOXOIUMOCTH
Pa3IUYHOTO WX TOJIKOBAHMS, MTOCKOIBKY B 3TOM HET KaKOH-THOO TEOpeTHUECCKOU
WIM TIPaKTUYECKOW HAJAOOHOCTM W O5TO MOXKET TOJBKO JIHUIIb YCIOXKHUTH
IIOHMMaHKUE CYTH BOIIpOCa *® Bo Besikom Cllydae, pOCCUNCKOE 3aKOHOJATEIbCTBO
4 MeXIyHApOIHBIC aKTHI O IPABaX UYCIOBEKA, 4 TAKKE IOPUAMICCKAs [IPAKTHKA

HC TIPOBOAAT MCKAY HdaHHBIMU TCPMHUHAMU KAKOI'O - 1100 pasin4duAa, a

45benskoBa E.I'. IIpaBocyOBEKTHOCTh (PU3MYECKUX JIMI B IPAKJAHCKOM M MEXIYHapOIHOM YacTHOM IIpaBe. —
Upkyrek: Usn-so BI'V3II, 2010. C. 8-10.

46Camapuna E.C. Kareropus «paBoBoii cTraTyc JINUHOCTH» B TEOPETHKO-IIPAaBOBOW HayKe / Camapuna
E.C. // Jlenunrpanckuii rtopuandeckuii xxypHai. — 2013. — Ne 2. C. 27.

47®denepansHoro 3akoH OT 27.07.2010 Ne 205-®@3 cr.2 (pen. ot 05.10.2015) «O6 0coOEHHOCTIX MPOXOKICHHS
(henepanbHONW TOCYIapCTBEHHOW IPAKIAHCKOW CIYXOBI B cHCTeMe MHHHCTEPCTBAa HHOCTPAHHBIX Jenl Poccuiickoii
Denepanun» // Poccuiickas razera. — 2010, — 30 urons (Ne 168). [Dnexrpornsiii pecype] //URL: http://consultant.ru
4800630p cynebHoit mpaktuku BepxoHoro Cyma Poccuiickoit denepanuu 3a nepsbiii kBaptan 2012 roma (yTB.
IIpesumnymom Bepxorroro Cyna P® 20.06.2012) // bromerens Bepxosroro Cyma P®. — 2012, — okr. (Nel0).
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YIOTPEONSIFOT MX B OJTHOM U TOM K€ CMBICIIE KaK B3aMMO3aMEHIEMbIC, YTO TAKKE
SIBJIICTCS] BECbMa 3HAYUMBIM apTyYMEHTOM.

Kpome Toro, B ropuauyeckoi JUTEpaType HEPEIKO MOKHO BCTPETUTH U
TaKOW TEPMHUH, KaK «IIPaBOBOE COCTOSHUE JTUYHOCTW». [Ipw dem, omHU ydeHBIC
UCIIOJIB3YIOT €r0 B CBOMX pabdOoTax B KA4€CTBE ATUMOJIOTMUYECKH TOXKIECTBEHHOTO
PACCMOTPEHHBIM HAMH PaHEE MOHSATHAM *, IPYTHE K€ — MBITAIOTCS J0Ka3aTh €ro
OTHOCUTEJIBHYIO CaMOCTOATENBHOCTh. Tak, ps McciaeAoBaTelield yKa3bIBaeT, YTO
paBoOBOM cTaTyc (IIpaBOBOE TOJIOKEHHE) JIMYHOCTH — COBOKYIHOCTH IIpaB,
00s13aHHOCTE M HMHBIX CBOWCTB CyOBEKTa, KOTOpbIE (OpPMaIbHO 3aKPEIJICHBI B
3aKOHOJATEIbCTBE TOCYJAPCTBA, B TO BPEMsI KaK MPABOBOE COCTOSIHUE JTUYHOCTH —
3TO (haKTUUECKOE IMPABOBOE IMOJIOKEHUE CYOBEKTa, KOHKPETHOE MPOSBICHHUE B
PEaNbHOCTH 3aKPEIUICHHOTO 3aKOHOJATEIBHO IPABOBOrO craryca . OJHAKO
oonpmmHCTBO Ke yueHnix (C.H. bparycs, H.B. Butpyk, JI.S. TI'unuOypr)
paccMaTpUBaIOT YKa3aHHBIM BBIIIE TEPMUH C YYETOM T'OCIHOJICTBYIOIIETO B 00IIEH
TEOPHH TPaBa MOAXO0AA K KATETOPUHU «IIPABOBOE COCTOSIHUE), COTJIACHO KOTOPOMY

«IPAaBOBOE COCTOSIHME» — O3TO €CTh IOpUAWYECKUNA (akT — JyIsiIeecs
(HenmpephIBHOE WJIM MEPUOANYECKH BO3HUKAIOUIEE) 0OCTOATENBCTBO, OTpaKaroee
MOJIOKEHHE CyOBbeKTa B OOIIECTBE W HMMEIIIEe CIOCOOHOCTH BBI3BIBATH
OIpPEICICHHbIC TIPABOBbIC MOCICACTBHS -, M, COOTBETCTBEHHO, OMPEICISIOT
«TIPaBOBOE COCTOSIHUE JMYHOCTH» KaK HEKYIOCHCTEMY CBOWCTB JHMYHOCTH (K
KOTOPBIM, B YACTHOCTH, OTHOCSAT TPAXKJAHCTBO U MPABOCYOBEKTHOCTD), BXOISIINX
B €€ MpaBOBOW CTaTyC W CIOCOOCTBYIONIMX BO3HHKHOBEHUIO, H3MEHEHHUIO,
MPEKPAICHUIO Y JTaHHOW JUYHOCTH MpaB U 00s3aHHOCTEH %2 JanHas no3uuus

KaXeTcs HamboJee MpUeMIIEMOM, TTOCKOJIbKY CIIETyeT MPU3HATh, YTO pa3pabdoTKa

49 SImmonbekas 1. A. O cyObeKTHBHBIX NpaBaX COBETCKHMX TpakJaH M MX rapantusx /SImmnonsckas L[LA. //
Bomnpocs! coBetckoro rocyaapcrseHHoro npasa. — 1959. C. 161-167.
50 Hosukoga 10.C. HekoTopble BONpOCH pa3rpaHUueHHs TIOHSITHH «ITPaBOBOE COCTOSIHHE) U
«mpaBoBoii craryc» /Hosukosa 10.C. // Bectauk IOYpI'Y. Cepust «IIpaBo». —2013. — Ne 3. C. 1314.
51 IlepmsixoB A.B. K Bompocy o cocrosHusx B mpase /IlepmsxkoB A.B./ IOpuguueckas Hayka
npaBooxpaHuTenbHas mpaktuka. — 2011, — Ne 3. C. 52; I'pysmeB B.B. YUemoBek u mpaBO: HCTOPHYECKHE,
obIeTeopeTHIeCKre W MUBIIIHCTHYECKUE odepku: MoHorpadus. — Kocrpoma: KI'Y um. H.A. Hekpacoga, 2010. C.
227-230.
52 I'py3nes B.B. [IpaBoBoe cocTossHHE JTUYHOCTH B CHCTeMe cMexHbIX kateropuil /I'py3aes B.B.// IOpuanaeckas
MbIciib. — 2012. — Nel. C. 40-41.
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HOBBIX TIOHSTUH B TEOPHHM TMpaBa JOJDKHA OCYIIECTBISATHCS C YYETOM YiKe
CYIIECTBYIOIIEr0 KaTerOpUaabHOTO amnmapaTa, YTo0bl He IOMYCTUTh UX CMEIICHHUS
Y TIyTaHUIIBI B TPAKTOBKE.

Takum 06pazoM, pa3o0paBIIMCh HEMHOTO C MOHSITHEM MPaBOBOTO CTaTyca
JUYHOCTH, CJIEyeT TaKKe HECKOJbKO TMOJApPOOHEE OCTAaHOBUTHCS W Ha €ro
CTPYKTYPE. [IpaBoBOI cTaTyCc JMYHOCTH, KaK yxe ObUIO CKa3aHO paHee, —
CIIO’KHAsi KOMITJIEKCHAsI KaTeropHsi, KOTopas BKJIIOYAeT B ce0sl pa3HOOOpa3HbIE 1O
CBOEMY 00BEMY M COJEP’KaHUIO AJIEMEHThI. ET0 OCHOBY, O€CCIIOPHO, COCTaBIISIOT
npaBa W OOS3aHHOCTH JHYHOCTH, OJHAKO, €CTh TAaK)Ke€ M WHBIC JJIEMEHTHI, 0e3
KOTOPBIX €0 CYIIECTBOBaHWE M (YHKIIMOHUPOBAHHUE MOMPOCTY HENB3s MPU3HATH
BO3MOYKHBIM.

OmHuM W3 TakWX 3JIEMEHTOB SIBIISICTCS, B YaCTHOCTH, MPABOCYOBEKTHOCTD.
[TpaBoCcyOBEKTHOCTh HpENCTaBISET cO00M 0co00€ COLUANbHO — HOPUIUYECKOE
CBOMCTBO JIMYHOCTH, O3HAYAIOIIEE IOPUANYECKU-TIPU3HAHHYIO CIIOCOOHOCTH OBITh
(cyOBEKTOM) YYaCTHMKOM MpPaBOBbIX OTHOUIEHUH. [IpaBOCYyOBEKTHOCTh, B CBOIO
ouepe/lb, COCTOMT W3 IMPABOCIOCOOHOCTH — CIOCOOHOCTH JIMIIa MMETh IpaBa
00SI3aHHOCTH, U JI€ECIIOCOOHOCTH — CIIOCOOHOCTH JIUIA CAMOCTOATENIBHO (JIMYHO,
CBOMMHU JIUCTBUSIMHU) OCYIIIECTBIISATh IPUHAJICKAIINE €My TpaBa U 00s3aHHOCTH.
3HaueHHE MPaBOCYOBEKTHOCTH 3aKIIOYAETCSs B TOM, YTO 0O€3 Hee HEBO3MOKHO
MOSIBJICHHE CTEP)KHEBOTO DJIEMEHTa TPaBOBOTO CTaTyca JMYHOCTH — TMpaB U
00s13aHHOCTEN U WX peaau3aiusi, COOTBETCTBEHHO, TOBOPUTH O MPABOBOM CTaTycCe
JMYHOCTH B OTPBIBE OT MPaBOCYOBEKTHOCTU — O@CCMBICIIEHHO.

NHBIM >7EMEHTOM, TaKKe 3aHMMAIONIUM BaXXHOE MECTO B CTPYKType
MPaBOBOTO CTAaTyCa JIMYHOCTH, BBICTYMAeT T'PaKIAHCTBO (CBOMCTBO JIMYHOCTH,
OTpakarollee €€ IOPUANYECKYI0 MPUHAAIC)KHOCTh K KaKOMY-JIHOO TOCYIapCTBY).
OOyCTOBJIEHO ATO T€M, YTO JTUYHOCTh, HAXOJSACh Ha TEPPUTOPHUH TOTO WU MHOTO
roCyJapcTBa, BCETJa BBICTYNMAET IO OTHOIIEHUIO K 3TOMY TOCYJIapCTBY B
cnenuuIeckoM KadecTBe JHO0 TpakIaHWHA, JTMOO WHOCTPAHHOTO Tpa)KIaHWHA,
anbo nuna 6e3 rpakIaHCTBa, YTO TaKXKe CYIIECTBEHHO BJIHSIET Ha 00bEM ee IpaB U

00513aHHOCTEN.
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HekoTtopsie aBTOpBI MpennaraiT eme 0ojiee PACIIUPEHHYIO CTPYKTYPY
mpaBoBOro craryca JmuHoctd. H.B. Burpyk, Hamnpumep, B KadecTBe
CaMOCTOSITENIbHBIX 3JIEMEHTOB IPABOBOIO CTaTyca JIMYHOCTH, OTIUYHBIX, IO €ro
MHEHHUIO, OT MpaB, paccMaTpUBAET CBOOOJBI M 3aKOHHBIE WHTEPECHI JTUYHOCTH.
I0.A. [ImMutpueB B CBOIO OYEpENb JOIMOIHUTEIBHO BBIACIAECT FOPHIANYECKYIO
OTBETCTBEHHOCTh M IOPHUJIMYECKUE TapaHTHH pEaIu3aluyd M 3alIUThl MpaB
mmuHoctH, JI.JI. BoeBogmn — mpunHnunsl npaBoBoro craryca. H.M. Mary3os,
Hapsily C YX€ TMEPEUHCICHHbIM, OTHOCHUT K IIPaBOBOMY CTaTyCy JIMYHOCTHU
COOTBETCTBYIOIIIME TPABOBbIE HOPMBI, YyCTAaHABJIMBAIOIIME TIOPSIOK  €ro
NpUOOpETeHUs] W yTpaThl, a TakKe IMPABOOTHOIIEHUs OOIIEro Xapakrepa.
CyliecTBYIOT B HayKe U APYrU€ MOJXOMbl K BBIACICHUIO CTPYKTYPHBIX 3JIEMEHTOB
IIPaBOBOTO CTATYCA JTHIHOCTH ~-.

He wmeHee NOHMCKYCCMOHHBIM SBJSIETCA W BOINPOC OTHOCHUTEIBHO BHUJIOB
MPABOBBIX CTATYCOB JTUYHOCTU. C y4EeTOM OCOOEHHOCTEH U Crieu(PUKU cOYeTaHUS
CTPYKTYPHBIX AJIEMEHTOB MPHUHSITO BBIIEISATH pa3ivuHble ero Buibl. Hamboinee
PACIIPOCTPAHEHHBIMU B TCOPHH IIPaBa SBISIOTCS CISAYIOMIIE KIaccHprKaImn

1.B 3aBUCHMOCTH OT OTHOIIEHUS K TOCYAApPCTBY:

® [PABOBOI CTATyC I'PaKJaHUHA,
® [PABOBOIl CTATyC MHOCTPAHHOTO I'PAXK/IaHNHA;
® [IPaBOBOM CcTaTycC JuIa 6€3 rpa)JaaHCTBa (amaTpuaa).

[Ton rpaxkaaHUHOM OOBIYHO MOHUMAETCS JIMII0, UMEIOIIEE ¢ TOCYAapCTBOM
npeObIBaHUS YCTOMYUBYIO MTPABOBYIO CBSI3b, BRIPAKAIOUIYIOCS B COBOKYITHOCTH MX
B3aMMHBIX MpaB M OOS3aHHOCTEW (MHA4Ye — TPAXKTAHCTBO); MOJ WHOCTPAHHBIM
IpOKJIaHUHOM, COOTBETCTBEHHO, — JIMIIO, HE SBISIONIEECS TpaxIaHUHOM
rocyapcTBa MpeObIBaHUS M UMEIOIIEe TPAXKTAHCTBO MHOCTPAHHOTO TOCYIapCTBa.
K anmatpumgam >xe OTHOCAT JIMIl, HE MUMEIIIMX JI0KA3aTeJIbCTB HAIWYUA y HHUX

rpa)KJaHCTBA KAKOT0-JIM0O rOCy1apCcTBa.

53Kapmamosa M.B. K BOIpocy O MOHATHH «IIPABOBOM CTATyC» M €r0 COOTHOIICHHHM C HAYYHBIMH KaTCTOPHSIMH
«IPaBOCTIOCOOHOCTH» U «IIPAaBOCYOBEKTHOCT)» B TPYZIaX COBETCKUX y4eHbIX /Kapmamosa M.B. // TIpobiems mpasa.
— 2015. — Ne 3. C. 16-19.

54Butpyx H.B. O6mias Teopus npaBoBoro mojioxkenus Juanoctr. — M.: Hopma, 2008. C. 154-157.
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[Ipu 3TOM HEOOXOIUMO OTMETUTH, YTO B IOPHIMYECKOM JIUTEpaType, Kak
OTEYECTBEHHOM, TaK U 3apyOeKHOH, /111 0003HAYCHUS MTOCIETHUX IBYX KaTeropuit
JIMI] 4acTO MpUMEHsETCs 00000 TEPMUH — «MHOCTpaHely. Cuuraercs, 4yTo
JaHHbIE JIMla 00Jagat0T OJHOPOJHBIM MPABOBBIM CTATyCOM, MOCKOJBKY MHOTHE
HOPMBI, IPUMEHSIEMBIE B OTHOILEHUN MHOCTPAHHBIX I'PaKIaH, paCIPOCTPAHSIOTCS
M Ha JmI 6e3 rpaxiaHcTBa . BMecTe ¢ TeM, MHOCTPAHIBI, B 3aBHCHMOCTH OT
O0COOCHHOCTEH MPaBOBOI CHUCTEMBI TOTO WJIM HHOTO TOCYAapcTBa, MOTYT TaKKe
T depeHIMpOBaTbCSl HAa PA3IMYHbIE KAaTErOpHM, NPAaBOBOM CTAaTyC KaXKIOW M3
KOTOpOH OyJeT UMETh CBOM OTJIMYUTEIbHBIE YEPThI (HAIIpUMED: O€KEHIb, JIULA C
JBOMHBIM I'PaXKIaHCTBOM, COOTEUECTBEHHHUKH 32 PyOEKOM M HEKOTOPBIE UHBIE).

2.B 3aBUCHMMOCTH OT IIPaBOBON (POPMBI (MICTOUHUKA) 3aKPEIIIICHUS:

® KOHCTUTYLUMOHHBIN IIPAaBOBOM CTATYC;
® OTpacieBOt IIPaBOBOM CTaTyC (rpak1aHCKO-TIPABOBOM,
aJIMMHUCTPATUBHO-TIPABOBOM, CEMENHO-TIPAaBOBOM U T.1I.).

KoHCTUTYLIMOHHBI TIPaBOBOM CTAaTyC COCTaBJSET OCHOBY IIPABOBOTO
cTaTyca JIMYHOCTH BOOOIIE W SBIsAETCS OAa30BBIM: OH OIpPEAENSIET OCHOBHBIE
OPUHLIMIIBI TPABOBOTO MOJOXEHHUS JIMYHOCTH B OOLIECTBE M TOCYAAapCTBE,
KOTOPBIM JOJIKHBI COOTBETCTBOBAThH, B TOM YHCJIE U UHBIE (OTPACIIEBBIC) MPABOBbHIE
CTaTyCBI.

OtpacneBoii mMpaBOBOM CTaTyC COCTOMT W3 MPABOMOYUNA M JPYrux
KOMIIOHEHTOB, OINOCPEIOBAHHBIX OTAEJIBHOW OTpacibpl0 IpaBa, KOTOPBIMU
JUYHOCTh HAJENAETCs B CIydae, €ClIM CTaHOBUTHCS YYaCTHHKOM OOIIECTBEHHBIX
OTHOILIEHH, PETYJIIMPYEMBIX HOPMaMHU COOTBETCTBYIOIIEN OTpaciv Mpasa.

3.B 3aBUCHMOCTH OT COAECPIKAHUS:

e 00mMIi MPABOBOM CTaTYC;
e CleUUaNbHBIA (pOAOBOM) TpaBOBOWM craryc; [IMHAMBUIYaTbHbBIN

IIPaBOBOM CTATYC.

55I0pirankoB A.B. K Bompocy 06 0CHOBHBEIX TIpo0JieMaX 3aKOHOATEIhCTBA O TIPABOBOM ITOJIOKCHUH WHOCTPAHHBIX
rpaxaad u jui 0e3 rpaxaancTBa B Poccuiickoit @eneparuu / [piranko A.B. // BectHuk Poccuiickoit mpaBoBoii
akagemuu. — 2012, — Ne 3. C. 27-28.



OOmmii MpaBOBOM CTAaTyC BKJIIOYAET B ce0s1 OOIIME MpaBa U 00sI3aHHOCTH, a
TaKK€ MHBIE COLMAJIbHO — IMPABOBBIC MPU3HAKU M KAYeCTBa JIMYHOCTHU, KOTOPHIC
OTIPEENSIIOTCS OCHOBHBIM 3aKOHOM (KOHCTUTYILIMEHW) TOCyJapcTBa, a TaKkKe
MEXKIYHAPOJHBIMH TPABOBBIMH aKTaMHU, B CHJy YEro SBISIOTCS €IUHBIMU U
OJIMHAKOBBIMH JIJI51 BCEX JIUII.

CnenuansHbIi (pOJOBOM) NPaBOBOM CTaTyc (WJIM KE€ «IIPABOBOM MOIYC))
OTpakaeT OCOOCHHOCTH TIOJIOKCHHsSI OTIEIBHBIX KaTeTOpHWi Il (Harmpumep,
HECOBEPILICHHOJETHUX, TpaxaaH — MNOpeAlpUHUMaTeNed U T.J.): OH
KOHKPETU3UpPYET U JONOJHSIET MX OOIMKA MpaBOBOM CTaTyC C Yy4eTOM
ONpeNIeSICHHON crneudUuKy, 4To O00yCIaBIUBACTCS COIMAIbHBIMU, CIIYKEOHBIMHU,
CEMEWHBIMU Y UHBIMU Pa3INYUsIMHU.

NHuBuyanbHbIN IIPaBOBOM CTaryc OTpa)xkaet TAHAMUKY
MPABOOTHOIICHUH, CYOBEKTOM KOTOPBIX BBICTYIMAET JUYHOCTH: OH BKIIIOYACT B
cebOst mpaBa M 00S3aHHOCTH, KOTOPHIE JIUIIO MPUOOPETAET B XOJ€ BO3HUKHOBEHHUS,
W3MEHEHUSI W TPEKpalleHus IPaBOOTHOIICHUI, a TaK)Ke HHBIE COIMAIBbHO —
IOPUINYECKUE TIPU3HAKA U KaueCTBa, KOTOPHIMU OHO 00JIaJaeT Ha ONpeeIeHHBIN
MOMEHT BPEMEHHU.

Kak npaBuio, nuna, B TOM 4KCII€ U THOCTPAHHBIE TPaXJaHe, OJHOBPEMEHHO
SBJISIOTCST 00JIaaTeNIIMU HECKOJIBKUX MPABOBBIX CTATYCOB PA3JIMYHBIX UX BUJOB.

B Poccuiickoii @enepanuu MarepuaibHO — MPABOBOE PETYIUPOBAHUE
IPpaK/IaHCKO-TIPABOBBIX OTHOILIEHHI C yYacTHEM HHOCTPAHLIEB, B TOM YHUCIE U
OTHOILICHHM, CBS3aHHBIX C OMPEACIICHHUEM HX IMPaBOCIOCOOHOCTH (ee oObema),
OCHOBBIBAETCS TIJIaBHBIM 00pa3oM Ha TMPEeJOCTaBICHUM WM HAIlMOHAIHHOTO
pexuMa, 4TO, B YAaCTHOCTH, CleayeT u3 mnosiokeHut m. 1 ct. 2 m cTt. 1196
I'paxxmanckoro konekca Poccuiickont denepanum.

Tak, cormacuo crt. 1196 TI'K, umHOCTpaHHBIC TpakmaHne u Jjuia 0e3
rpaXXJaHCTBa  MOJIB3YHOTCA B Poccuiickort — @enepanuy  TpakIaHCKOU
MPaBOCIIOCOOHOCTBIO HApaBHE C POCCHUUCKUMHU TpaKJaHaMH, KpPOME CIydaes,
YCTAHOBJICHHBIX 3aKOHOM. OJTO O03HA4YaeT, YTO HWHOCTPAHIbl Ha TEPPUTOPUU

Poccuiickon qDenepauHH, AHAJIOTMYHO COOCTBEHHBIM rpaxxjgaHaM, MOryT HMCTb
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UMYIIIECTBO Ha TMpaBe COOCTBEHHOCTH, COBEPIIATh JIOObIE HE MPOTHUBOpPEUAINE
3aKOHY CHICIIKH u y4aCTBOBATh B 00s13aTeNLCTBAX, 3aHUMAThCS
MPEANPUHUMATENLCKOM W MHOW, HE 3alpelIeHHOW 3aKOHOM JI€SITeIbHOCTHIO,
CO3/1aBaTh IOPUIMYECKHUE JIUIA, A TAKXKE UMETh WHbIE UMYIIECTBCHHBIE U JINYHBIC
HEUMYIIECTBEHHBIC MPaBa, MPEYCMOTPEHHBIE POCCUMCKUM 3aKOHOIaTEILCTBOM.

IIpu 5TOM clienyeT OTMETUTDh, YTO MPEAOCTABICHNE NHOCTPAHIIAM PABHOM C
POCCUHCKUMHU TpaklaHAMU TPaBOCIMOCOOHOCTH HE CTABUTCA B 3aBUCHUMOCThH OT
dbakTa ¥ TPOJOJDKUTEIIBHOCTH HMX IPOKMBaHMUS Ha TeppuTopuu Poccuiickoit
®enepauuu. JL.II. AnydpueBa B 3T0M OTHOILLIEHUH, YKA3bIBAET, YTO «POCCUIICKOE
MPaBO HE MPOBOJAUT Pa3rPaHUYCHUA MEKAY WHOCTPAHI[AMH, MPOKUBAIOUIMMH B
npeaenax pUCIUKINN POCCUICKOr0O rocy1apcTBa U HaxXoQAIMUMHCA BHE ee. U Te
U Ipyrue MOTYT UMETh Ha TeppuTopur Poccun TOT ke 00beM UMYIIIECTBEHHBIX, a
TAaK)KE€  CBA3AHHBIX C HUMHM  JIMYHBIX  HEUMYILECTBEHHBIX IIpaB U
KOPPECIIOHAUPYIOIIUX UM 00sI3aHHOCTEH OCHOBAHHBIX Ha PaBEHCTBE, aBTOHOMHUU
BOJIM M CAMOCTOSITEIbHOCTH YYaCTBYIOIIUX B TPaXJaHCKOM 000pOTE CYOBEKTOB,
4YTO U rpaxaane Poccurickon q)ez[epauHH»SG.

B cdepe umyiecTBeHHBIX OTHOIICHUH, HAIPUMEDP, MHOCTPAHHBIE TPaXKIaHe
u juia 0e3 TpaXkJIaHCTBa, TaK ke, Kak WU rpaxaaHe Poccuiickort denepanmm,
BIIPABE UMETh B COOCTBEHHOCTH JABIKUMOE W HEJBMKMMOE MUMYIIECTBO (BKIIFOUAs
JIGHbI'M U IICHHbIE OyMaru, a TakXKe paszIMuHble 37aHUs, COOPYKEHHUS, >KUIIbIC
MOMEIICHUS, MPEANPUATHUS KaK UMYIIIECTBEHHbIC KOMILICKCHI U T.1I.).

OnpeneneHHbIe OTPAHUYCHHMS UX TPAXKIAHCKOM MPaBOCIOCOOHOCTH B
JaHHOU c(epe MpaB CyIIECTBYIOT, HO OHH BeChMa HE3HAYUTEIbHBI — CBSI3aHBI B
OCHOBHOM C  BO3MOXHOCTBK)  y4aCTUs  HMHOCTPAaHIEB B  3€MEJIbHBIX
MPABOOTHOIIEHUAX U 3aKJIIOUAIOTCS B CICIYIOIIEM:

Bo-nepBrix, cormacio 4. 3 cr. 15 3emenbHoro kojekca Poccuiickoi

CDez[epauHI/I 57, HHOCTPAHHBIC TI'pPaXXAaHC M JIMIa oe3 rpaxaancrea HE MOTIYT

56Anydpuesa JLII. MexayHaponHnoe gactHoe mpaBo: B 3-x T. T.2. OcoOeHHass 4acTh: y4eOHHMK. — 2-€ H3I.,
nepepad. u gon. — M.: U3natensctBo BEK, 2002. C. 25.
57Poccuiickas razera. — 2001. — 30 okr. (Ne 211 - 212).
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o0nanaTh Ha MpaBe COOCTBEHHOCTH 3€MENIbHBIMHU yYaCTKaMHU, HaXOISAIIUMUCS Ha
IPUTPAHAYHBIX TEPPHTOPHSIX *° U HA HHBIX YCTAHOBICHHBIX 0CO00 TEPPHUTOPHSIX
Poccuiickoit ®enepanun. [log 0coObIMU TEPPUTOPUSIMHU B TAHHOM CJIydae CIACAyeT
MOHUMATh TEPPUTOPUHU, HA KOTOPHIX HAXOIATCSA, B YACTHOCTH, OOBEKTHI
CTPAaTETUYECKOTO 3HAUCHHUS, BOCHHbIE OOBEKTHI, CIOJIa TAKXKE CIEAYeT OTHECTH
TEPPUTOPUH 3aAKPBITHIX TEPPUTOPUATBHBIX 00pa30BaHUM, TEPPUTOPUU MOPCKHX
TOPTOB *° M HEKOTOPHIE HHbIE.

Bo-BTopbix, B cooTBeTcTBUM cO cT. 3 DenepanbHoro 3akona «O0 obopoTte
3eMeJIb CEeIbCKOXO3SICTBEHHOTO HAa3HAYEHUS», MHOCTPAHHbIE TpakJaHe M JULa
0e3 IpakJaHCTBa HE BIPABE MUMETh B COOCTBEHHOCTH 3€MEJIbHBIE YYACTKU W3
COCTaBa 3€Mellb CEJIbCKOXO35UCTBEHHOIO Ha3HAUYE€HUs, OHU MOTYT 00JafjaTh MU
TOJIBKO Ha MPaBE apeH/bl.

N, B-Tpetbux, coriacHo 4. 4 cr. 39.4. 3emensHoro kojaekca Poccuiickoi
denepaliid, UHOCTPAHHBIM TpakAaHaM M JiMlaM Oe3 TpakJIaHCTBa 3E€MEJIbHBIC
YYaCTKH, HaXOAIIUECS B TOCYIAPCTBEHHON MM MyHULIMIIAJIBbHON COOCTBEHHOCTH,
MPEIOCTABIISIOTCS B COOCTBEHHOCTh MCKJIIOYMTENBHO 3a TUIATy, B TO BpeMsl Kak
OTJIEJIbHBIM KaTETOPUSAM POCCUMCKUX TPAXkJAAH OHH MOTYT OBITh MPEIOCTABICHBI U
OecIuiaTHo.

JlanHbie orpaHUYeHMs, KaKk OBbUIO yKa3aHO B OJHOM W3 TOCTaHOBJICHUM
Koncturynumonsnoro Cyna Poccutickon denepanuu, HE HOCST
JUCKPUMUHAIIMOHHOTO XapakTepa U 0OYCJIOBJIEHBI OCOOBIM MPABOBBIM CTaTyCOM
3eMJId KaKk OOBeKTa mpaBa coOcTBeHHOCTH. OHM HampaBieHbl Ha oOecreyeHue
palMoOHANBHOTO U 3(PPEKTUBHOTO HCIONb30BAHUSA 3€MJIM M €€ OXpaHy, 3allUTy

DKOHOMHMYECKOTO cyBepeHureta Poccuiickont @Denepauuu, LEIOCTHOCTH W

58 Vxa3 Ilpesunenta PD or 09.01.2011 Ne 26 «OO6 yTBepkIE€HHM IEpEYHs] NMPHUIPAHUYHBIX TEPPHUTOPHH, Ha
KOTOPBIX MHOCTPAHHBIE TPaX/IaHe, Jnia 0e3 rpakAaHCTBa U MHOCTPAaHHbIC IOPHIMYECKUE JIMIA HE MOTYT 00Ja1aTh
Ha IpaBe COOCTBEHHOCTH 3€MEIIbHBIMHU ydacTkaMu» // Poccuiickas rasera. — 2011, — 11 saB. (Ne 1). [DiekTpOHHBIH
pecypc] //URL: http://consultant.ru

59 Y. 2 cr. 28 ®enepanproro 3akora ot 08.11.2007 Ne 261-®3 (pex. ot 13.07.2015) «O MopcKux moprax B
Poccuiickoit @enepannu 1 0 BHECEHHH U3MEHEHHH B OT/IEJIbHbIE 3aKOHOAaTebHbIE akThl Poccuiickoit denepannn»
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HENPUKOCHOBEHHOCTH €€ TEPPUTOPHUM C YYETOM M B LENSX peaau3aluu
nosioxkeHuit 4. 1 u 3 ct. 4 Koncrtutyuun Poccuiickoit denepanuun %

B 00s3aTeNbCTBEHHBIX OTHOIIEHUSAX MPABOBOM CTATyC HMHOCTPAHHBIX
rpaxaad W Jdi 0e3 TpaxJaHCTBa, MO OOIIEMYy MpPaBUIYy, TaKkKe aHAJIOTUYEH
CTaTyCy POCCHUMCKHMX TpaxkJaH. B 4YacTHOCTH, Haxo[siCh Ha TEPPUTOPHUU
Poccuiickoit  ®deneparnuy, OHM TMOJOOHO POCCHHUCKHM TpakJaHaM MOTYT
3aKII0YaTh JIIOObIE, HE MPOTHBOPEYAINE 3aKOHY, CHCTKH (KyIUTH-TIPOJAKH,
HaiiMa, JapeHus, ObITOBOTO Mmojapsaa WU T.1.). IIpu 3ToM 0OCTOSATENHCTBO, YTO
CTOPOHOM MO CJEIKE BBICTYNA€T HWHOCTPAHHBIM TpaxAaHWH WIM JUIOo 0e3
rPaXXJaHCTBA, KaK MPABWJIO, HE OKA3bIBACT BIMSHUA HA MPABOBOE PETYJIUPOBAHUE
BO3HUKIIIUX OTHOIICHUN: HHOCTPAHIIBI OOBIYHO HAJCIISIIOTCS TAaKUMH Ke TpaBaMu
U OO0S3aHHOCTSAMM, YTO M POCCUHCKHE TpaxiaHe B cllydae HX Yy4acTus B
QHAJIOTUYHOMU CJICJIKE.

Hckirouenrne cocTaBisIeT pa3Be€ 4YTO JOMOBOP COLMAJIBHOTO Haima, B
COOTBETCTBHM C KOTOPBIM, BO BpPEMEHHOE BIAJCHUE U IIOJIH30BAHUE JIMIA
MPENOCTABIISIFOTCS JKUJIbIE TOMEIICHUS, HaXOJAIMecss B TOCYIapCTBEHHOW WU
MYHULIMNATBHON cOOCTBEHHOCTH. Tak, coryacHo 4. 5 crT. 49 XKuiniHoro Kojaexca
Poccuiickon @enepanuu, »Kujable TOMELICHUS 110 JOTOBOPAM COLMAIBHOTO HaiiMa
WHOCTPAHHBIM TpaKJIaHaM M JIMIaM 0e3 IpakJIaHCTBA HE MPEIOCTABIISIOTCS, €CIIN
MEXIYHApOIHBIM AOroBOpoM Poccuiickoil denepaniii HE NPEAYCMOTPEHO HWHOE
61

B coorBercTBUM ¢ TmonoxkeHusAMu CT. 18 I'paxpgaHckoro Kojaekca
Poccuiickoit denepaniii HHOCTpAaHHBIC TPaXK/IaHE U JIUIla 0€3 IpakIaHCTBA TaKKe
MOTyT cO37aBaTh Ha Ttepputopun Poccuiickor Penepannu HOPUIAYECKHAE JULA,
OBITh yYaCTHUKAMH XO3SMCTBEHHBIX OOIIECTB W ToBapuinecTB. OIHAKO U 37eCh
CYLIECTBYIOT HEKOTOpPBIE HWCKIIOUECHUA. Tak, 4iI€HaMH CeIbCKOXO35MCTBEHHBIX

MMPOU3BOACTBCHHBIX KOOIICPATUBOB MOT'YT OBITb TOJIBKO JIWIIb rpaxiaaHe

60Mapsiiesa H.1., Xaecropa 1.0. KOHCTUTYIIMOHHBIN MPUHIIAI HAIIMOHAIBHOTO PEKMMAa HHOCTPAHHBIX TPAYKIaH
/ Mapsimesa H.W., Xnecrosa 1.0. // XKypuan poccuiickoro npasa. — 2013. — Ne8. C. 6-8.

61 4.5 cr. 49 XKunmumnboro koxekca Poccuiickoii ®enepanun ot 29.12.2004 Ne 188-®3 (pen. ot 22.01.2019) //
Poccuiickas rasera. — 2005. — 12 suB. (Ne 1). 2 Poccuiickast razera. — 1995, — 16 nek. (Ne 242).

35



Poccuiickoii denepanuu, 4to npsAMo 3akpervieHo B 4. 1 cr. 13 denepanbHOro
3aKk0oHa «O CeIbCKOXO035MCTBEHHON KOOTIEPALIMI.

Kpome ToOro, ompeneneHHble OTrpaHUYEHUsS YCTAHOBJIEHBI TAKKE W IS
WHOCTPAHIIEB — MHBECTOPOB MpPU HX YYACTHM B YCTaBHBIX KamuTaldax
XO35IUCTBEHHBIX OOIECTB, UMEIOIIUX CTpaTErnuecKoe 3HaYeHue JJIsi o0ecrneyeHus
O00OpOHBI CTpaHbl M 0€30MaCHOCTH TOCYAAapCTBA (IIEATENBHOCTh KOTOPBIX,
HaIllpUMeEp, CBsI3aHa C NPOEKTHPOBAHHWEM, KOHCTPYMPOBAHUEM, PA3MELIEHUEM U
AKCIUTyaTallel siIepHbIX YCTaHOBOK; pa3pabOTKOM, MPOU3BOJICTBOM, PEMOHTOM U
TOPrOBJIEA BOOPYKECHUS, BOCHHOW W aBUALIMOHHONW TEXHUKH; PAa3BEIAKOW W
0OBbIYEl MMOJIE3HBIX MCKOMAEMBIX Ha y4acTKax Help (enepanbHOro 3HAYEHHUS).
[IpnoOpeTeHue WHOCTpaHIIaMH aKIUK (J0J€H) B YCTaBHBIX KamHWTallax TaKUX
OOLIECTB, a TaKXe COBEPIIEHHWE HMH HWHBIX CJIEJIOK, BIEKYIIMX 3a CcOo0oi
YCTaHOBJIEHHE KOHTPOJISI HaJ| YKa3aHHBIMU OOIIECTBAMHU, BO3MOKHO TOJIBKO IpHU
HaJIWYUM  pelleHus  (enepaJbHOrO  opraHa  UCIHOJHUTENBHOM  BJACTH,
YIOJHOMOYEHHOI'O Ha BBINOJHEHWE (PYHKIUH 1O KOHTPOJIIO 32 OCYLIECTBIECHUEM
WHOCTpaHHbIX  uWHBecTHIMid B  Poccuiickoit  ®enepanun  (DeaepaibHOM
AHTHMOHOIIOJIFHOM CITy’KOBI), O PEABAPHTETHHOM COTITACOBAHHH -

Eme ogHuM »51eMEHTOM MNpPaBOCHOCOOHOCTH (u3Mueckoro juma (B T.4. U
WHOCTpaHIla) B cdepe TpakIaaHCKOTO MpaBa corjacHo cT. 18 I'paxkmanckoro
konekca Poccuiickont ®epepanuu  SBIAETCS BO3MOKHOCTH JIMIIA 3aHUMATHCA
MPEANPUHUMATENBCKOM U MHOM HE 3alpEIIeHHONW 3aKOHOM JesSTeNbHOCTHIO. [lon
JAHHOW  BO3MOXHOCTBIO  MOJPAa3yMEBaeTCs, B YaCTHOCTH, BO3MOYKHOCTH
NPUMEHEHUSI JIMIIOM CBOMX JIMYHBIX CHOCOOHOCTEM K TPYydy Kak MOCPEICTBOM
BBITIOJIHEHUSI OIPE/ICTICHHON TPyA0BOi (YHKIIMH 1O TPYAOBOMY JIOTOBOPY, TaK M
MOCPEJICTBOM  BBIMOJHEHUS UM paldoT (yclyr) MO TpaXIaHCKO-TPaBOBbIM

o 63
AOTOBOpaM HWJIM JKC 3aHATHA HNPCAINPHUHUMATCIBCKON ACATCIBHOCTBIO . OI[HaKO

62denepanbHblii 3aKoHa 0T 29.04.2008 Ne 57-D3 (pex. ot 04.11.2018) «O nopsiaxe OCyImIECTBICHUSI HHOCTPAHHBIX
MHBECTHLUI B XO35IICTBEHHbIE O0IIECTBA, MMEIOIUE CTPATErHYeCcKoe 3HauUeHHe Uit o0ecrieueHnst 000POHbI CTPaHBI
u Oe3omacHocTH rocyaapctsay // Poccuiickas razera. — 2008. — 07 mas (Ne 96). [Dnexrponnsiii pecypc] //URL:
http://consultant.ru

63TapacoBa A.E. IIpaBocyObeKTHOCTH TpakaaH. OCOOCHHOCTH MPaBOCYOBEKTHOCTH HECOBEPIICHHOICTHHUX, HX
MIPOSIBJICHUE B TPKIAHCKUX MpaBooTHomeHusX. — M.: BoarepcKiysep, 2008. C. 250.
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clenyer OTMETUTh, 4YTO peanu3anus JTOM BO3MOYKHOCTH HMHOCTPAHHBIMH
TpaXXAaHaMU U JIMIAaMu 0e3 rpakJaHCTBa MMEET OIpeAelieHHbIe OCOOCHHOCTH U
COIPsKEHA ¢ OOJIBIINM KOJIMYECTBOM TPEOOBAHUMN U OIpaHUYECHUH.

B uactHOCTH, B cdepe TpPyHOBHIX OTHOIICHWN (B TOM YHCIE WU TPHU
BBIMIOJIHEHUM PabOT M OKa3aHUU YCIYT MO TPakJaHCKO-TPAaBOBBIM JOTOBOpaMm),
IIPABOCIIOCOOHOCTh MHOCTPAHIIEB U €€ 00BEM OyIeT HEMOCPEACTBEHHO 3aBUCETh OT
IIPOJOJDKUTEIBHOCTH MX HAXOXKICHMs Ha Teppuropun Poccuiickont Penepanuu.
@enepanbHplii 3akOH «O NpaBOBOM IIOJOKEHWHM WHOCTPAHHBIX TPaXJaH B
Poccuiickonn @enepanum» B OATOW CBA3M MNPEAYCMATPUBACT JCICHHE BCEX
Haxoasmmxcs: Ha Tepputopun Poccuiickoil denepanii MHOCTPAHHBIX T'PaXXIaH U
naui 0e3 TPaKAaHCTBA HA TPU KATCTOPHU: BPEMEHHO mpeObiBatoime (Cpok
peObIBaHNS OTPAHUYUBAETCS CPOKOM JICUCTBUS BU3BIL, & €CIIU MOJIyUEHHE TaKOBON
He TpeOyeTcst — CPOKOM, He npeBblaonuM 90 CyToK), BpEMEHHO MPOKUBAIOIINE
(MMeroIKe pa3peleHre Ha BPEMEHHOE MPOKUBAHUE, CPOK JIEHCTBUS KOTOPOro — 3
rojia) M IOCTOSHHO NPOXHUBAKOIIKWE (MMEIOIME BUJ Ha >KHUTEIBbCTBO, CPOK
JIEUCTBUS KOTOPOTO — 5 JIET).

Bpemenno  mpeObiBarolliie  WMHOCTpaHHbIE  Tpaxkjaane  (nmuma  6e3
rpaXI1aHCTBa), MO 0OIIeMy MpaBUIly, MOTYT OCYIIECTBIISITh Ha TEPPUTOPUU
Poccuiickoii denepanuu TPyIOBYIO JEATEIBHOCTh TOJBKO MPU HAIWYUHM Yy HUX
paspelieHrss Ha paboTy (MaTreHTa), KOTOpOe K TOMY K€ HE MPEIOCTaBISICT UM
MOJIHOM CBOOOJIBI NEUCTBUI B MaHHOW cdepe. B yacTHOCTH, Takoe pasperieHue
JaeT UM IIPaBO Ha OCYILIECTBICHUE TPYAOBOM NESITEIBHOCTH TOJIBKO JIMIIb B
npenesiax KOHKpeTHoro cyowekta Poccuiickoit ®enepanuu (Ha TeppuTOpUn
KOTOpOro ObUIO BBIIAHO pa3pelieHHe) W TOJBKO IO OIpeaeseHHON mpodeccun,
crienuanbHOCTH (IPSIMO YKA3aHHOI B paspeIicHun) .

W3 naHHOTO mpaBWia, OJHAKO, €CTh HCKIIOUEHHE —  TpeOOBaHUE O

HEOOXOJMMOCTA HANW4HUs pa3pelieHuss Ha paboTy HE pachpoCTpaHseTcs Ha

64 TI. 1 u 4.2 cr. 13 ®denepanproro 3akoHa ot 25.07.2002 Ne 115-®3 (pex. ot 30.12.2015) «O mpaBoBOM
MOJIOXKCHUH MHOCTPAHHBIX Tpakaad B Poccuiickoit @enepannny» // Poceuniickas rasera. — 2002, — 31 uroms (Ne 140).
[Dmextponnstii pecypc] //URL: http://consultant.ru
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OTIICTIbHBIC KATETOPHUU BPEMEHHO TIPEOBIBAIOIINX HWHOCTPAHIIEB, HAMPUMED:
OCXXEHIIEB; JIMII, SIBISIONIMXCS ydYacTHUKamMu ['ocynapCTBEHHOW mHporpaMMsbl IO
OKa3aHMIO COACHCTBUS T0OpOBOILHOMY IepeceneHuto B Poccuiickyro denepaiuio
COOTEYECTBEHHUKOB, TIPOXHUBAOIIMX 3a pyOeKoM; JHWIl, O0OydJaromux B
Poccuiickoit denepanuu B MpoPecCHOHAIBHBIX 00pa30BaTENbHBIX OpraHU3alUsIX
U 00pa3oBaTeIbHBIX OPraHU3alMAX BBICIIETO OOPA30BAHMUS W BBIMOJHSIOIMIUX
paboOThl B TEUCHHWE KAHWKYJI WM pabOTArONIMX B CBOOOJHOE OT y4eObl Bpems B
TUX 0O0pa30oBaTENbHBIX OpraHu3alusix; JIMIl, MpUriameHHslx B Poccuiickoii
denepauy B KaUeCTBE HAYUYHBIX WJIM TMEJArOrMUYECKUX PAOOTHUKOB JJIS 3aHSTHUS
HAy4YHO-HCCJIEAOBATEIbCKOW  WJIM  NEJaroru4ecKorl  JEATENBHOCTBIO B
OpraHu3alusX, OCYIIECTBISIONUX 00pa30BaTENbHYIO IEITEIbHOCTD U T.1I.

Urto ke KacaeTcs MOCTOSIHHO WJIM BPEMEHHO MPOKUBAKOIIUX HA TEPPUTOPUH
Poccuiickoit ®enepaniii MHOCTPAHHBIX TpaxkaaH (JIul O0e3 TrpakIaHCTBa), TO
CIEAYyEeT OTMETUTh, YTO [JaHHBIM JIMLIAM [JI OCYILUECTBJICHUS TPYAOBOM
JIEATEeIIbBHOCTH CIEUAIBHOTO pa3pelieHust Ha paboTy He TpedyeTcsi. Bmecte ¢ TeM
B OTHOUICHWHU BPEMEHHO IMPOKMBAIOIIUX UHOCTPAHHBIX T'PAXKIAH 3aKOHOM TaKKE
MPEyCMOTPEHBI TEPPUTOPUAIIBHBIE OTPAHUYCHUS: OHU HE BOPABE OCYIIECTBIISTH
TPYJOBYIO JIEITEIHPHOCTh BHE MpeJeoB Toro cyobekra Poccuiickoit deneparmm,
Ha TEPPUTOPUU KOTOPOTO UM Pa3peLICHO BPEMEHHOE ITPOKUBAHUE.

Kpome Toro, mpaBOoCHOCOOHOCTb HMHOCTPAaHHBIX TpaXJaH M Jul 0e3
rpaxaaHcTBa (Kak BPEMEHHO MPEOBIBAIONINX, TaK W BPEMEHHO M TOCTOSHHO
MPOXKHUBAIOIINX Ha TeppuTopuu Poccuiickoit dexneparuu) B chepe Tpyaa Takke
OTPAHUYMBAECTCA 3aKOHOAATEIbHBIMU 3alpeTaMU Ha 3aHSITHUE TAHHBIMU JIMIIAMU
ONPEAEIEHHBIX JOJDKHOCTEW U OCYIIECTBICHUE MU ONPEAECIEHHON JIESITEIbHOCTH.

Tak, cornacHo cr. 14 ®enepanbHOro 3akoHa «(O TPaABOBOM IMOJOXKECHUHU
MHOCTPAHHBbIX TpaxaaH B Poccuiickoii @Penepanum», HUHOCTPAHUBI HE HMEIOT
mpaBa: HAaXOJUTHCA Ha TOCYJApPCTBEHHOW M MYHUIIMIIAILHOM CIIy)k0Oe; 3aMeniaTh
HEKOTOPbIE JOHKHOCTHM B COCTABE DJKHUMNAXa CyAHA, IUIABAIOLIETO MOJ

['ocymapctBennpiM (hrarom Poccuiickoit deneparuu (KamuTaHa CyaHA, CTAPIIETO
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ITOMOIIIHUKA KalWTaHa CyJHA, CTApLIET0 MEXAHUKA, PAIHUOCIEIHAINCTA %), GbITB
YWIeHaMH OJKHUMNaka BOCHHOTO Kopabms Poccuiickoit @eneparuu, a Takke
JIETATEeJIbHOIO aIapara roCylIapCTBEHHOM WM JKCHEPUMEHTAIbHOW aBHUALUU;
OBITh TPUHATHIMH Ha pabOTy Ha OOBEKTHI W B OpraHU3alluu, JESITEIbHOCTh
KOTOpPBIX CBsi3aHa C oOecrneueHueM Oe3zonacHocTH Poccuiickoit denepanuu
(Hanpumep, Ha OOBEKTHl W opraHuzanuu Boopyxkennbix Cun Poccuiickoit
denepanu; Ha OOBEKTH, HAa KOTOPHIX OCYIIECTBIISIIOTCS  pa3paloTKa,
IPOM3BOACTBO, HCHBITAHUs, OKCIUIyaTallus, XpAaHEHUE, TPAHCIOPTUPOBKA U
YTUJIA3ALHUS AIEPHOTO OPYKHS U HEKOTOPBIE UHBIE %)

OnpeneneHHbIe OTPAHUYEHHUS CYIIECTBYIOT U Ha 3aHATHUE MHOCTPAHIAMH Ha
teppuropun  Poccuiickori ®enepanuu  apXUTEKTYPHOW, MEAULUMHCKOU U
(dhapMalleBTUUECKOM, a TaKKe YaCTHOM JETEKTUBHON U OXPAHHOU JIEATEIbHOCTHIO.

B wactHocTH, cormacHo cT. 3.1. ®enepanbHoro 3akoHa «OO0
apXUTEKTYypHOU AesarenbHOoCTU B Poccuiickon denepanumy», MpaBoM Ha MOJIy4YECHUE
JIUIEH3UU JJIs1 OCYIIECTBICHUSI apXUTEKTYPHOU AESATEIBHOCTH 00JIaJal0T TOJBKO
rpaxxaane Poccuiickoit ®enepanuu. WMHOcTpanHble TpaxkgaHe u Juia 6e3
IPKIAHCTBA MOTYT OCYUIECTBIIATH Ha Teppuropun Poccuiickonn denepannn
APXUTEKTYPHYIO JIE€SITEIBbHOCTb, TOJBKO €CIM 3TO MPAMO HIPEAYCMOTPEHO
COOTBETCTBYIOIIUM MEKAYHAPOIHBIM J0roBopoM Poccuiickont ®denepanuu. Eciou
)K€ TaKoW JOTrOBOp OTCYTCTBYET, TO HHOCTPaHHbIC TpakJIaHe U Juna 0e3
IpaXkJaHCTBA BIIPABE IIPUHUMATh YYACTHUE B APXUTEKTYPHOU IEATEIBHOCTH TOJIBKO
COBMECTHO C AapXUTEKTOPOM — TPaXJAaHUHOM WIH OPUIAYECKUM JUILIOM
Poccuiickon @enepanum.

AHaTOTUYHBIM 00pa30M PETYIHUPYIOTCS OTHOIIEHHUS TIO0 OCYIIECTBICHUIO
MHOCTpaHIaMu Ha tepputopun Poccuiickor denepanuv 4aCTHOM JETEKTUBHOU U

OXpaHHOﬁ ACATCIIBHOCTU: OHU MOT'YT OCYIICCTBIIATH TAKYHO JACATCIIBHOCTDb TOJIBKO

65Koaexc Toprosoro moperuiaBanus Poccuiickoit ®eneparun ot 30.04.1999 Ne 81-D3 (pex. or 27.12.2018) //
Poccuiickas rasera. — 1999. — 05 mas (Ne 85-86).[Dnekrponnsiii pecypc] //URL: http://consultant.ru

66 ITocranoBnenue IIpaBurenpctea P® ot 11.10.2002 Ne 755 (pex. ot 04.02.2011) «O0 yTBepKIeHUN
nepeuHss 00bEKTOB M OpPraHHU3allfii, B KOTOPbIE MHOCTPAHHBIC TPaXKJaHE HE MMEIOT MpaBa ObITh MPUHATHIMH Ha
paboty» // Poccuiickas razera. — 2002. — 16 Hos0. (Ne 196). [Dnexrponusiii pecypc] /URL: http://consultant.ru
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Ha OCHOBAHUSX U B IpEJeIax, NPeayCMOTPEHHBIX MEXAYHAPOIHBIMH JOTOBOPaMHU
Poccuiickon ®eneparuu o

Uto ke KacaeTcs mpaBa MHOCTPAHIIEB HA OCYLIECTBICHUE HA TEPPUTOPUU
Poccuiickoii denepannn METUIIMHCKON U (hapMaIieBTHUECKON NesATEINbHOCTH, TO B
cilydae, eclii 00pa3oBaHueE 10 COOTBETCTBYIONICH CHEUaIbHOCTH ObLIO MOIYYEHO
UMHU B THOCTPAHHOM TOCYAapCTBE, OHU MOTYT OBITh JIOMYIIEHBI K OCYIIECTBICHHUIO
TaKOM AEATEIBHOCTH TOJBKO mociie mpusHaHus B Poccuiickon ®enepanun ux
o0Opa3oBaHus U KBATU(UKAINK, a TAKXKE CJAYH 9K3aMEHA 0 CIEIUaTbHOCTH.

Cnegyer  OTMETUTh, 4YTO  PACCMOTPEHHBIE  BBIIIE  OrPaHUYEHUS
IPaBOCIOCOOHOCTH MHOCTPAHIIEB HE YMAJISIIOT HEHHOCTH JINYHOCTH JIaHHBIX JIULI, a
TaK)K€ HE HapyLIAOT OCHOBOIMOJIAraloUX MPHUHIMIIOB U HOPM MEXIYHAPOIHOTO
npaBa. B coorBerctBuM 4. 2 cT. 5 Jleknapanuuu o npaBax 4eJOBEKa B OTHOIICHHUH
JIML, HE SIBJISIOIIMXCS IPAXKIaHAMH CTPAHbI, B KOTOPOW OHU IPOXKHUBAIOT, 3aKOHOM
rocy/iapcTBa MpaBa HHOCTPAHIEB MOT'YT ObITh OTPaHUYEHbI, €CJIM 3TO HEOOXOIUMO
JUISL 3alIUThI TOCY/IAapCTBEHHON M OOIIECTBEHHOW O€30MacHOCTU, OOIECTBEHHOTO
HOpSKa, 370POBbsl 1 HPABCTBEHHOCTH HACEJICHHUS WM MPaB U CBOOOJ APYTHUX JIULL.
[Ipu 3TOM, COTJIaCHO POCCUMCKOMY 3aKOHOAATENbCTBY, UTO, B YACTHOCTH, CIEIYET
3 4. 3 ct. 62 Koncturyuuu Poccuiickoit denepaunu, a Takxke m. 1 cT. 2 u CT.
1196 I'paxxnanckoro konekca Poccuiickoii denepanniv, Takke OrpaHUYEHUS] MOTYT
YCTaHaBIMBATHCA UCKIIOYUTENBHO (peiepaaibHbIMU 3aKOHaMU. J[aHHOE MOJI0KEHNE
MMEET BECbMA BAKHOE 3HAYEHUE: HECMOTPS HAa KOHCTUTYLIMOHHOE 3aKpEIICHUE,
IpaKkTUKa MPaBOTBOPUYECKON NESATEIbHOCTH CBUIETEIBCTBYET O TOM, YTO
rocyZlapCTBEHHbIE OpraHbl MOpoi UM npenedperatot. Tak, Hanpumep, B 2014 rony
JlenapramenTom coruanbHoro pa3Butus XMAO — IOrper Obl1  mpUHST

HOpMaTHBHBIfI aKT, 3anpema}om1/n71 HHOCTpaHaM BBICTYIIaTb OIICKYHAMH B

67 3akon P® ot 11.03.1992 Ne 2487-1 (pen. ot 13.07.2015) «O gacTHON AETEKTUBHON M OXPAHHOM ICATCIBHOCTH B
Poccuiickoit ®enepaunn» // Poceuniickas rasera. — 1992, — 30 amp. (Ne100). 3 I1.6 cr. 69 ®enepaabHOTO 3aKOHA OT
21.11.2011 Ne 323-@3 (pen. ot 28.12.2013) «O6 ocHOBax oXpaHbI 3I0pOBbs TpaknaH B Poccuiickoit deneparumy
// Poccuiickas razera. — 2011, — 23 nHos16. (Ne 263).[Dnekrponnsrii pecypc] /URL: http://consultant.ru
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OTHOILIIEHUU COBEPIICHHOJETHUX HEIEeECHOCOOHBIX TpaXklaH, KOTOPBIH, OJHAKO
BITOCIIE/ICTBHH BCE XKe OBbUT PH3HAH CY/IOM, HE MOIEKAIINM IPUMEHCHHIO .

Uro >xe kacaeTcsi 0COOCHHOCTEH MaTepuaIbHO-TIPABOBOTO PEryJIUPOBAHUS
JI€eCIOCOOHOCTH MHOCTPAaHHBIX rpaxkaaH B Poccuiickoir denepanuu, 1o, Kak yxe
OBLJIO OTMEUEHO B TMpeAblaylieM maparpade HacTosmeld padoTbl, OTHOIICHHS,
CBS3aHHBIE C JEECHOCOOHOCTBhIO (€€ 00bEeMOM, HAYaloM BO3HHUKHOBEHHUS W
NpEKpalleHus), SBISIOTCS  NPEKIE  BCEro  MPEAMETOM  KOJUIU3HOHHOTO
peryaupoBaHusi, a COOTBETCTBEHHO, WX PETYJIHPOBAHHUE OCYIIECTBIISIETCS Ha
OCHOBE HOpPM MAaTEpHAIbHOIO IpaBa TOCYJapCTBa, OMNPEAEIIEMOTO JIMYHBIM
3aKOHOM JIaHHBIX JIML. TaK, €clii JIMYHBIM 32aKOHOM MHOCTpPAHIA OyAEeT IPU3HAHHO
pOocCcHiicKoe MpaBo, TO K OTHOIICHUSAM HAJJICKUT IPUMEHSITh HOpMBI cT. 21, 26-30
I'paxxpanckoro konekca Poccuiickont denepanuu, €Civ MHOCTPAHHOE IPABO —
HOPMBI 3aKOHOJATENBCTBA COOTBETCTBYIOIIETO HHOCTPAHHOT'O TOCY1apCTBa.

Bmecte ¢ TeM 1 BCeX CYLIECTBYIOIIMX CTPaH XapaKTEPEH MOIXOL,
COrJIaCHO KOTOPOMY, 00BEM JEECOCOOHOCTH JHIa AU(PdEepeHIUpyeTcs U 3aBUCUT
OT €ro BO3pacTa, ICUXUYECKOro, a MHOTJa Jaxe (PU3HUECKOro coCTosHUA. B 3Toii
CBA3M B OTEUECTBEHHOM M 3apyOeKHOM HaydyHOW JIMTEepaType MPHUHATO
NOJIpa3AeisiTh TPAKIAHCKYIO J€eClOCOOHOCTh Ha BUbI, B YaCTHOCTU: MOJHYIO,
YaCTUYHYI0, OTPAHUYCHHYIO U «HYJIEBYIO).

[Tonnas JeeCroCcOOHOCTh MPEeIOCTaBIsACT  JIUILY BO3MOYKHOCTh
CaMOCTOSITENIbHO ~MPUOOpEeTaTb M OCYLIECTBIATh BECh IPETYCMOTPEHHBIH
COOTBETCTBYIOIIUM  3aKOHOJIATEILCTBOM  O0BEM  IPaXAAHCKUX MpaB U
oOsi3aHHOCTe. OHa Tpu3HAETCs OOBIYHO 3a JIUIAMH, JOCTUTIIUMH BO3pacTa
copepuieHHosetus.  [lo  poccmiickomMy TMpaBy 3TOT BO3pacT  COCTaBJISET
BOCEMHA/IIATh JIET. B HEKOTOPBIX TOCYAApCTBAX JaHHAsl BO3PACTHAsS MJIaHKa OoJiee
BbICOKas, HanipuMmep: B Tynuce, FOxHoit Kopee,

Anonun — naBaauats jaet, B AOD, Erunrte, Muaone3uu, CuHramnype —

JIBaAIATh OJIHU 'O o9,

68Pemienne Pamy:kHuHCKOrO Topoackoro cyga Ne 2-942/2016 2-942/2016~M-930/2016 M-930/2016 ot 2 Hos0ps
2016 r. o gemy Ne 2-942/2016 // URL.: http://sudact.ru/regular/doc/WIMPYIEXOpZ/
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YactuuHas J1€ecmocOOHOCTh TMOApa3yMeBaeT HAJEICHHE JIMIA, HE
JIOCTUTIIIETO COBEPUICHHOJIETHS, ONPEICIICHHON MPAaBOBOM CAMOCTOSITEIBHOCTHIO B
OTHEJIBHBIX MPEIYCMOTPEHHBIX 3aKOHOM clly4asx. lak, coriacHo cT. 28
I'paxxnanckoro konekca Poccuiickonn deaepannu, auna B BO3pacTe OT WIECTH 1O
YeThIpHAALATH JIET BIIPABE CAMOCTOSITEILHO COBEPIIATh MEJIKHE OBITOBBIE CICIKH,
a TaKkKe CJHEeJIKW, HalpaBieHHblE Ha O€3BO3ME3AHOE TMOJYy4YEHUE BBITOJbBI (HE
TpeOyromuye Mpu 3TOM HOTAPUATIBLHOTO YIOCTOBEPEHHS WM TOCYAapCTBECHHOU
peructpanuu). UYyth OOJNBIIMM 00BEMOM JI€ECTIOCOOHOCTH OO0JaJal0T JHIlAa B
BO3pAacTe€ OT YETHIPHAAUATA 0 BOCEMHAJUATH JIET: OHHM, IMOMUMO YKa3aHHBIX
CHETIOK, BIIPABE TAKXKE CAMOCTOSATEIBHO pPACHOPSIKATHCS CBOMMH JIOXOHAMH,
OCYILIECTBJISITh MpaBa aBTOPA Ha PE3YJbTaThl MHTEIJIEKTYaJbHOW AEATEIbHOCTH,
BHOCUTH BKJIaJbl B KPEAUTHBIC OpraHU3allid U CBOOOJHO pacropsKaThCsi UMU (CT.
26 I'paxxnanckoro konekca Poccuiickoit @enepanun). B cooTBeTCTBUU € MpaBoM
['epmanuy, Hampumep, 3a HECOBEPIICHHOJETHHMMH B BO3pacTe€ OT CEMHU 10
BOCEMHA/IIATH JIET TaK)K€ MPU3HAETCS YaCTUYHAs JEeCIIOCOOHOCTh: JaHHBIE I
BIIPABE COBEpILIATH CHACJIKH [0 PpACIOPSIKEHUI0 KapMaHHBIMH J€HbraMu
(cpencTBaMu, IPEAOCTABICHHBIMU UM MPEICTABUTEISIMUA WU TPETHUMU JIMIIAMU C
COTJIacHsl MPEICTaBUTENEN), @ TAKXKE CHEJIKU, KOTOPbIE CBOASITCSA MCKIFOUUTEIIBHO
K [IPABOBBIM MPEUMYILECTBAM JUIS HECOBEPIICHHOIETHETO ' . A BOT TPa)KIAHCKOS
3aKOHOAATEILCTBO BeHrpuu Juil, HEe JTOCTUTIIMX BO3pacTa YEThIPHAALATH JIET, U
BOBCE pPacCMaTPUBAET KaK MOJIHOCTHIO HEIEECTIOCOOHBIX, U JIUIIIH MO JOCTHKEHUIO
YKa3aHHOT'0 BO3pacTa HaJeseT UX YaCTUYHOM J1eeCIIOCOOHOCThIO "

3aKkoHOAATEILHBIMU aKTaMU MHOTHX TOCYJIaPCTB MPETyCMAaTPUBACTCS TaKKe
BO3MOXKHOCTh OTPAaHUYCHHSI B J€ECIIOCOOHOCTH COBEPIIEHHOJIETHETO JIMIIA B
HEeJSX 3alIUThl €T0 UHTEPECOB WJIM MHTEPECOB €ro CEMbH, YTO BBIpakKaeTcs, Kak
MpaBujIo, B HEOOXOAMMOCTH TOJYYCHHUS TaKUM JIMIIOM COTJIaCHUsl 3aKOHHOTO

npeacTaBuTenss (MOTEYMUTENsI) Ha COBEpIIEHHWE OOJBITUHCTBA OPUIUICCKU

69Kyp6anor P.A. I'paxxmaHCKoe U TOProBOe NMpaBo 3apyO0eKHBIX cTpaH: yueOuuk. — M.: IIpocmekt, 2016. C. 52.

70 Biirgerliches Gesetzbuch (GGU) vom 08.08.1896 (in der Fassung vom 01.01.2002) (in der Fassung vom
31.03.2013)

712013. évi V. torvény HA magyar polgari torvénykonyvrol”
(mddositva:2015.05.22.)//URLhttps://net.jogtar.hu/jr/gen/hjegy_doc.cgi?docid=A1300005.TV
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3HaunMbIX nerctBuil. B cT. 30 I'paxxnanckoro konekca Poccuiickoit @enepannu
COZepKaTcsl JIBa cllydas, MPU KOTOPBIX JHIIO MOXET OBITh OrPaHUYCHHO B
JIEECIIOCOOHOCTH: BO-TIEPBBIX, KOTJla TPAKJIAHWH BCIIEJICTBUE MPUCTPACTHUS K
a3apTHBIM  WrpaM,  3JIOyNOTPEOJICHHSs  CIUPTHBIMM  HANUTKAaMU  WIH
HApKOTHUYECKUMH CPEACTBAMHM CTAaBUT CBOKO CEMBIO B TSDKEIOE MAaTE€pUAIBHOE
MOJIO)KEHHUE;  BO-BTOPBIX, KOTJa TPaXJAHUH  BCIEICTBUE IMCUXHUYECKOTO
paccTpoiCTBa MOXKET MOHUMATh 3HAYEHHE CBOUX JIEHCTBUI WIM PYKOBOJIWUTH MU
TOJBKO JIMIIb MPHU TOMOIIX APYrux Jull. [Ipu 3TOM B JaHHBIII MOMEHT OTMEYAETCS
oOmemMupoBasi TEHIAEHUUS OO0ECrneYeHUs] MAaKCUMAaJbHOM MpaBOBOM CBOOOIBI
JUYHOCTH, COXPAHEHUs J1€eCIIOCOOHOCTH JHIA M OTKa3a OT €€ YpPEe3MEPHOro
orpannyeHus.  Tak, eme  HEeZaBHO  (PpaHIly3CKOE  3aKOHOJATENIbCTBO
IpeayCMaTpUBajIO BO3MOXKHOCTh OIPAaHUYEHUS JIMIA B JJ€ECIOCOOHOCTH B CIIy4ae,
€CJIM OHO B PE3YyJIbTaTE CBOEr0 PACTOUYUTENBCTBA, HEYMEPEHHOCTH WIIH NPA3IHOCTH
PHUCKYET BIACTh B HUIIETY JIUOO CTABUT IO yTPO3y UCIOJHEHNE CBOUX CEMEUHBIX
oOs3anHOCTEH (4. 3 cT. 488 OKI'). AHanornunas Hopma HpeaycMaTpUBaiach U B
['paxxnanckom ynoxenun ['epmanuu, m. 6 KOTOPOTrO IIACHIJ, YTO JIUIIO MOXKET
OBITh JIMILIEHO J1€ECIOCOOHOCTHU, €CIIM BCIEACTBUE ATKOTOJIM3Ma MM HAPKOMAHHUH
HE MOXET caM 3a00THThCS O CBOMX JIeJaX WJIM CTAaBUT ce0s MO0 CBOIO CEMBIO B
TSDKEJIOe MaTepHaIbHOE TOJIOKEHHe -, B HacToslIee e BpeMs JaHHbIE HOPMBI
MpU3HaHbI HeAeucTByOMMMH. CoBpeMeHHOE npaBo ['epMaHuu mpegycMaTpuBaeT
OrpaHUYEHHUE JEEeCIIOCOOHOCTHU JIMIA TOJIBKO JIUIIb B CIIydae, €ClU JaHHOE JIMIIO0
BCJICJICTBUE TICUXMYECKOTO PACCTPOMCTBA WM KaKUX-TMOO OrpaHUYEHUN
(bU3MYECKOro Wik MHTEIJIEKTYaIbHOTO CBOMCTBA HE B COCTOSIHUM CAMOCTOSATENIHHO
BECTU CBOHM JieJia, IPUYEM OOBEM OTPAaHUYEHUN B KaXKJOM KOHKPETHOM CIy4ae
yCTaHAaBIMBAETCA  CYAOM  HMHAMBUAYaJbHO  TIOCPEICTBOM  BKJIIOYEHHUS B
TOCTAHOBJICHHE OTOBOPKH O COIJIACHH B OTHOIICHHH OT/ACTBHBIX BHIOB CIETOK '~

NunuBuayanbHBId  TOAXOA TPU  pas3pelieHHH Bompoca 00 OrpaHuYCHUH

72Kyp6anos P.A. I'paxx1aHCKOE U TOProBOE MpaBo 3apyOeKHBIX cTpaH: yueOuuk. — M.: IIpocmekt, 2016. C. 52.
73 Biirgerliches Gesetzbuch (GGU) vom 08.08.1896 (in der Fassung vom 01.01.2002) (in der Fassung vom
31.03.2013)
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J1eecniocoOOHOCTH 3aKperieH U B AelcTByronleM ['paxkaaHckoMm konekce dpanuuu
74

«HyneBoit» aeecnocoOHOCTh 00J1aJ1al0T JIMIlA, KOTOPhIE ObUIA MpPU3HAHBI B
YCTaHOBJICHHOM COOTBETCTBYIOIIUM 3aKOHOM TMOPSAIKE HEAEECIIOCOOHBIMU
(ocHOBaHHEM OOBIYHO SIBJISIETCA HAJIMYME Yy JIMIA MCUXUYECKOIO PAaCcCTPOICTBA,
MCKIJIIOYAIOIIETO CBOOOJIY BOJIEU3BSABICHUS), a TAaKKE€ HECOBEPIIECHHOJIETHUE, B
OTHOIIIEHUU KOTOPBIX HE MPEeIyCMOTPEHAa YacTHUYHAs JI€eCIOCOOHOCTh. Y JIHI,
OTHOCSIIIIUXCSI K JIaHHOW KAaTEeropuH, KakK NPaBUJIO, MOJHOCTBIO OTCYTCTBYET
paBoBasi CaMOCTOSITEIBHOCTh — BCE JEHUCTBUA IO NPUOOPETEHUI0 U
OCYUIECTBJICHHUIO MPaB M OO0S3aHHOCTEN OT WX MMEHU COBEPIIAIOT UX 3aKOHHBIE
npeacraBuTenn (omnekyHel). bonee nuOepanbHBIM B 3TOM BOIIPOCE OISTH K€
ABJISIETCA 3aKOHOAATENBCTBO Psifia 3amaaHblx cTpad. Hampumep, B I'paxnanckom
KoJgekce @paHIUU COACPKUTCSA  IOJIOKEHHE, COINIACHO KOTOpOMY, IIpU
YUPEKIECHUU OIEKU WIH B IOCIEAYIOIIEM CY/Ibs BIIPABE MIPEAYCMOTPETh IIEPEYCHb
ONpPEJENCHHBIX CHAENOK, KOTOpbIE OIEKaeMoe JIMLIO OyIeT UMETh IpaBo
OCYIIIECTBIATH CAMOCTOSTENBHO ',

[logBons WTOr CKa3aHHOMY B JAaHHOW TJlaBe, XOTEJIOCh Obl OTMETHUTH
() (14011 (SN

1. ITpaBoCyOBEKTHOCTh MHOCTPAHHBIX TpaKJaH U JHIl 0e3 rpakJaHCTBa B
cdepe rpaxkaaHCKO-TIPABOBBIX OTHOIICHHI ONpeAeseTcs, Kak MPaBUilo, HE TOJIBKO
JMIIb HWCKIIOYUTEIBHO MAaTE€PUAJIbHO — MPABOBBIMH HOpPMaMH TIOCYJ1apCTBa
npeObIBaHUSI, HO U MPEXJE BCETO KOJUIM3MOHHBIMM HOPMaMmH, YTO ONSITh - TakKu
00yCIOoBJIeHO crieu(pUKON UX MPABOBOr0O CTaTyca U (PAKTUYECKUM MOJUMHEHHEM
IIPABOIIOPSAAKAM JIBYX I'OCYIapCTB.

2. [IpeaMeTOM  KOJUIM3MOHHO-TIPABOBOTO  PEryJUPOBAHUS  BBICTYHAIOT
BOIIPOCHI, CBSI3aHHBIE C YCTAHOBJICHUEM MOMEHTA BOSHUKHOBEHUS U NPEKPAICHUS

paBo - M JIEECTIOCOOHOCTH JIMIIA, OMPECICHHEM O0BheMa €ro J1eecrnocoOHOCTH,

74 Code civil francais (code Napoléon) du 03.21.1804 (tel que modifié et ajouté a partir du 09/01/2011)
75 Code civil francais (code Napoléon) du 03.21.1804 (tel que modifié et ajouté a partir du 09/01/2011)
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YCTaHOBJICHHEM HaJ HUM OIEKH U MOMEYUTENbCTBA, U PA3PELIAIOTCS OHU OOBIYHO
MOCPEICTBOM HCIIOIB30BaHUS KOJUIM3HOHHOTO MPUHIHUIIA TUYHOTO 3aKOHA (3aKOHA
Ipa)/1aHCTBA WJIN 3aKOHA MECTA JKUTEJIbCTBA).

3. O0BbeM ke IrpakJaHCKOM MPaBOCIIOCOOHOCTH MHOCTPAHIIEB ONPENEIseTCs
OOBIYHO MCKJIFOUUTEIBHO HOPMaMU MaTE€pPUAIILHOTO MPaBa, KOTOPBIE COAEPKATCS B
3aKOHO/ATEIbCTBE TOCYAApCTBA MpEObIBaHUS, a TaKXKE pa3iIMuHbIX aKTax
MEXIYHapOJIHOIO MpaBa.

[IpyHIMNIMATBHO BaXXHBIMU M, MOXKalIyd, OCHOBHBIMH B HCCJIEIOBAaHUU
NPaBOBOTO CTaTyca WHOCTPAHIIEB SBISIOTCS BOMPOCHI  OMpENETeHHUs MX
IPaBOCIOCOOHOCTH U JI€ECIIOCOOHOCTH B COOTBETCTBYIOIIEH cepe OTHOUIEHUMU.
Oco0ast X 3HAYUMOCTh, KaK YK€ ObLJIO OTMEUEHO paHee, 3aKIYaeTCs B TOM, U4TO
JAHHBIE BOIPOCHI HOCAT MEPBOOYEPETHON XapakTep: MpU OOCYX ACHUH TH000T0
IPABOOTHOUIEHHUSI (B TOM YHCJIE U OCJIOKHEHHOTO WHOCTPAHHBIM 3JIEMEHTOM)
npexzie Bceraa OyJIeT BO3HHMKATh BOIPOC O CIIOCOOHOCTH €ro Yy4aCTHUKOB OBITh
cyOBEKTaMH Mpasa.

B rpaxnancko-npaBoBoil cepe npaBo U J1€eCOCOOHOCTh MHOCTPAHIIEB, a
UMEHHO — OTHOIIEHUS, CBSI3aHHBIC C OIpeIeJICHHeM MOMEHTa €€ BO3ZHUKHOBEHUS,
IpeKpalieHus, 00beMa u T.1., KaK IPABUJIO, SABJISIOTCS MPEAMETOM KOJIJTM3UOHHOTO
perynupoBanus. BMmecte ¢ TeM B myOJMKanMAX MO MEXIYHAPOIHOMY YaCTHOMY
IpaBy HEPEIKO MOXKHO BCTPETHTHh TAKXKE M YTBEPXKIEHHE O TOM, YTO BOIMPOC O
IPaXJaHCKOM  IPaBOCMOCOOHOCTM  MHOCTPAHHBIX  IpaKAaH  BOBCE  HE
KOJUIM3UOHHBIM TI0 CBOEMY XapakTepy, a MaTepuaabHO — IMpaBoBOU. Hekoropeie
yueHble B OOOCHOBaHHME TaKOW TMO3WMIMKM B YaCTHOCTH YKAa3bIBaIOT, YTO TIpU
OTIpEIENICHUH TMPABOCIIOCOOHOCTH WHOCTPAHHBIX TpaKJaH KOJUIM3UN 3aKOHOB B
NPUHIMIE ObITh HE MOXET, MOTOMY KaK MPaBOCHOCOOHOCTh MPU3HAETCS B
paBHOMW CTENEHM 3a Ka)bIM JIMIIOM BCEMU COBPEMEHHBIMU TOCYJapCTBAMH MUDA,
a ee coaepkanue (00beM) ompenenseTcs OOBIYHO MaTepHaIbHO — MPABOBBIMU
HOpPMaMH HAIMOHAIBHOTO TIpaBa TOCyJapcTBa MpeOBIBaHUA, C YYETOM

YCTAaHOBJICHHOT'O MCCTHBIM 3aKOHOJATCJILCTBOM BH/IA ITPABOBOI'0 PCiKHUMaA.
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JIaHHYIO MO3UIMIO, OJJHAKO, BPSJl JIU MOKHO MPU3HATH MOJTHOCTHIO BEPHOM,
MOCKOJIbKY, KaK IIOKa3bIBa€T MPAKTHUKA, OTHOCUTEIBHO OTHEJIbHBIX aCIEKTOB
MPaBOCIIOCOOHOCTH HMHOCTPAHIIEB KOJUIM3MOHHOE pEryJMpOBaHHE BCE IKe
MIPUMEHUMO U Take HeoOXxoaumo. Tak, HECMOTPSI Ha TO YTO BCEMH TOCYIapCTBAMU
BO3HUKHOBEHHE Y JIMIIA ITPABOCIIOCOOHOCTH IIPU3HACTCS C MOMEHTA €TI0 POKICHUS,
caM «MOMEHT POXJICHHUS» B 3aKOHOAATEIbCTBE PA3JIMYHBIX CTPAH HEPEIKO
ompenensieTcs mno-pazHomy. Hampumep, cormacHo McnmanckoMy mpaBy, peOEHOK
CUMTACTCA POXKIACHHBIM JKU3HECIIOCOOHBIM W OOPETIIMM IPaBOCIIOCOOHOCTD,
TOJIBKO €CJIM TIOCJIE POXKJICHHS OH MPOXKHUBET JABAJLIaTh YEThIpe Yyaca. B apyrux xe
ctpanax (Poccus, IlBelnapus, Ppanius), peOCHOK CUUTAETCS POXKICHHBIM U
prUOOpeTaeT MPaBOCIOCOOHOCTh C MOMEHTa CBOETO (PM3UYECKOro MOSIBJICHUS Ha
cBeT. Kpome Toro, i1 HEKOTOPBIX TOCYIAPCTB XapaKTEPHO TAKKE UCIIOIb30BaHUE
KOHIICTIIIUA TaK Ha3bIBAEMOW «YCJIOBHOM IIPaBOCIIOCOOHOCTH», IMPU KOTOPOH
PaBOCMOCOOHOCTh TMPHU3HAECTCS 3a 3a4aTbiM PEOCHKOM TOJI YCIOBUEM €ro
POXKIEHUS XKUBBIM. B wactHOCTH, coryiacHO nojoxeHusM 1. 2.2. 'K Benrpun,
YEJIOBEK, €CIIM OH POJWICS JKHMBBIM, SBJISETCS IPAaBOCIIOCOOHBIM C MOMEHTA
3a4artwusl.

ITomo6HBIM ke 00pa3oMm paspemiaercs JaHHBIM Bompoc B Hwupepnanmax u
ABCTpUH: 3ayaTblii, HO €IIEe HE POJMBIIMHCA PEOCHOK NPE3IOMUPYETCS YiKe
POAMBIIMMCST BO BCEX CiIy4asX, KOrja 3TO COOTBETCTBYET €ro MHTEpecaM u
o0paIleHo0 K €ero BBIrOfe 0. YKa3aHHbIC BbBIIE pPA3IH4Hs B IPABOBOM
peryJIMpoBaHUM, HECOMHEHHO, SIBJISIOTCS MPEANOCHUIKON IS KOJUTU3MOHHOM
MOCTAaHOBKHU MPOOIEMBI.

OcymiecTBisieTcsl KOJUIM3HMOHHO-TIPABOBOE PETYJIHPOBAHUE TPaKIAHCKOU
MPaBOCYOBEKTHOCTH MHOCTPAHIIEB OOBIYHO TTOCPEICTBOM UX JIMYHOTO 3aKoHa. Tak,
Hanpumep, 0. 12 @enepanbHoro 3akoHa ABcTpuu «O MEXKIyHApOJAHOM YAaCTHOM

IIpaBC» TIJIACUT: «IIpaBO- H I[CCCHOCOGHOCTB (I)I/ISI/I‘-IGCI(OFO Juna OoIpCACIAIOTCA

76JIopenn J1.B., ort E.K. IIpaBocmocodnocts Haciurypyca / Jlopenc 1.B., ot E.K. / HacieactBenHoE 1paBo.
—2015. — Ne 3. C. 25-27.
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COTTIACHO €ro JIMYHOMY 3aKOHY» . AHAJOTHYHBIC MOJOKEHHS CONEPIKATCS H B
3akoHoAaTenbcTBe Poccuiickoit ®Depeparuu (ct. 1196, 1197 I'paxkmanckoro
kojiekca Poccuiickoit ®enepanuu), a Takxke psga Apyrux crtpad: ['epmanuu,
Wranun, Vcnianuy, [lopryranun, bpasunuu, Tynuca u 1.1. [loxg nuyHpIM 3aKOHOM
(lexpersonalis) B pmaHHOM ciy4ae TOHMMAaeTcsi KOJUIM3HOHHAs Qopmyia,
coJiepkaiiias B ce0e ykazaHue Ha 3aKOH KOHKPETHOTO TOCY/AapCTBa, HA OCHOBAHUHU
KOTOPOTO OMpEJeNsieTcss MPaBo - U JEeCnoCOOHOCTh, a TAKKE HEKOTOPhIE MHBIC
AJIIEMEHTHI CTaTyca JIMYHOCTH WHOCTPAHHBIX TpakJaH W Jull 0e3 Tpa)kJaHCTBa
(HampuMep, IPABO Ha UM, IPaBa B 001aCTH ceMeiHbIX OTHOMmEH ) . Jlaxe ecin
B 3aKOHOJATEJIbCTBE TOTO0 WJIM HHOTO TOCYAApCTBA MOHATHE «JIUYHBIA 3aKOH»
OTCYTCTBYET, TEM HE MEHEE, BOIPOC O NPUMEHUMOM IpaBe K MPaBOCYObEKTHOCTH
WHOCTPAHHBIX (PU3HYECKHUX JUI OOBIYHO IMOJIYYaeT B HEM aHAJOTMYHOE MPABOBOE
paspelieHue: TaKkKe 3aKpeIUIIIOTCS IIpaBWila ONPEIEIEHUS KOMIIETEHTHOIO
IPABOINOPAIKA M YCTAaHABIMBAETCS TOCYJApCTBO, 3aKOH KOTOPOTO OyIeT ams
WHOCTpPAHLIA «JIUYHBIM» (0€3 HEeMOCPEeICTBEHHOIO0 HCIOJb30BAHMS JaHHOTO
noHsTus1). Tak, Hampumep, B JICHCTBOBABIIEM paHEe Ha TEPPUTOPUHU HaIeH
ctpanbl akTte — OcHoOBax TrpaxkaaHckoro 3akoHonarenbcTBa Corwsza CCP u
peciyOJIMK, KaK TaKOBOTO TMOHSTHS «JIMYHBIA 3aKOH» HE CYIIECTBOBAJIO, HO MpHU
3TOM OBUIM HOPMBI, OINpPENESAIONIMe MPUMEHUMOE MPaBO K MPaBOCYObEKTHOCTU
MHOCTPAHIIEB, KOTOPbIEC (DAKTUYECKU U YCTAHABIMBAIM UX <«JIMYHBIA 3aKOH.

B Teopum M mpakTUKE MEXITYHApPOIHOIO YaCTHOTO IpaBa TPaIULMOHHO
NPUHATO BBIAEIATH JIBE PAa3HOBUAHOCTU JIMYHOTO 3aKOoHa (u3nueckoro jiuima (B
3aBUCUMOCTH OT IOJIOKEHHOTO B OCHOBY IPH €0 ONPEACICHUH KPUTEPHs): 3aKOH
rpaxxgancTBa  (lexnationalis) W 3aKOH TOCTOSTHHOTO MeECTa JKUTEIhCTBA
(Iexdomicilii).

B OonblimHCTBE TOCYNapcTB, Kak MPaBUJIO, MPUMEHSETCS CMeIlaHHas

CUCTEMa OIIPCACICHUA JIMYHOI'O 3aKOHaA, IIPpH KOTOpOﬁ 3aKOHOOATCIbHO

77Bundesgesetz Osterreichs vom 15. Juni 1978 ,,Uber internationales Privatrecht* (in der Fassung vom 03.05.2016)
[ URL.: https://www.ris.bka.gv.at/GeltendeFassung.wxe? Abfrage=Bundesnormen& Gesetzesnummer = 1000 2426
78bazaes I'.b. JInunbIii 3aKk0H QU3NIECKOTO JTUIA B MEXITYHAPOIHOM YacTHOM Tpase: JIuc. ... KaHI. IOpUI. HAyK. —
M.: MT'TOA, 2008. C. 35.
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MPU3HAIOTCS U UCHOJIB3YIOTCS 00a 3TUX BUJAA C TOW JIMIIb PA3HULEH, YTO B OJHHUX
rocyJ1apcTBax MEPBOCTENEHHOE 3HAYEHNE UMEET 3aKOH I'PakKJAAHCTBA, B APYIUX —
3aKOH IIOCTOSIHHOTO MECTA JKUTEJIbCTBA.

B cTpaHax KOHTMHEHTaJIbHOW MPAaBOBOW CHCTEMbI, HAIPUMEDP, HAMOOJIbIIIEE
pacnpocTpaHeHUe IOJy4Ynsl 3aKOH TPaXKIaHCTBA, B COOTBETCTBHHM C KOTOPBIM,
Ipa)X/IaHCKasl MpPaBOCIIOCOOHOCTh U JIEECIIOCOOHOCTh (PU3MYECKOrO JMIa Ha
TEPPUTOPUM HHOCTPAHHOI'O TOCYHAapCTBA ONPEAEISIETCS IO MpaBy TOIO
rocyJ1apcTBa, paKAaHCTBOM KOTOPOTO JaHHOE JIMIIO 00JIaJaeT.

IIo MHEHHIO psANa y4EHBIX, IAPOKOE IPU3HAHUE U HCIIOJIB30BAHUE JAHHOIO
KOJUIM3UOHHOTO KPUTEpPHUS OOYCIOBIEHO €ro CTA0MIBHOCTBIO M OTHOCUTEIIBHO

o 79
JCTKON OIIPCACIMMOCTBIO .

C »TUM yTBEpXKICHUEM, TNOXKaIy, CIEayeT
cornacutbcsi. Ho BMecTe ¢ TeM HEOOXOAMMO TaKKe OTMETUTh, YTO MPUMECHEHUE
KpUTEpHUS TPAXKJAAHCTBA B CIy4asX YCTAHOBJICHUS JUYHOTO 3aKOHA B OTHOIIEHUHU
JUI, 00JIaar0IIMUX ABOMHBIM (MHOKECTBEHHBIM ) TPAXKIAHCTBOM, SIBJISIETCS BCE K€
HECKOJIbKO 3aTPYJHUTEIbHBIM, a B OTHOLICHUM amaTpuoB U BOBCE —
HEBO3MOKHBIM.

CoBpemeHHas MpakTUKa MpH PEIICHUH JaHHOTO BOIMPOCa UCXOJUT U3 TOTO,
YTO, €CJIM JINIIO UMEET, TIOMHUMO MPOYETO, IPAKITAHCTBO TOCYIapCTBA MpeObIBAHUS,
TO €r0 JIMYHBIM 3aKOHOM OYyJET BBICTYIIATh MPABO TOCYyJAapcTBa MpeObiBaHus. Tak,
coriacHo 1. 2 cr. 1195 I'paxnanckoro xoaekca Poccuiickoit denepaunu, eciiu
JIMIIO Hapsay C POCCHUCKUM T'PakIaHCTBOM MMEET M MHOCTPAHHOE I'Pa)KJaHCTBO,
TO €ro JMYHBIM 3aKOHOM SIBISETCS poccuiickoe mparo. [logoOHbIM 00pa3zoM
JJaHHAsl CUTYyallMsl pa3peliaeTcss U B psfie APYrux rocynapcts. B uactHoctu, B
3aKOHOAATENbCTBE ABCTPUU TAKXKE YCTAHOBJIEHO UTO, €CJIM HapsiAy ¢ MHOCTPAHHOU
rOCYJapCTBEHHOW  MPUHAUICKHOCTBIO  JIMIIO HMEET TaKXKe aBCTPHUICKOE
IPpaXKJIaHCTBO, TO MOCJIEHEE SBISETCS omnpenensiomuM. B ciydasx ke, koraa
JIUIIO SIBTISIETCS OUTIATPUIOM M TIPU 3TOM HE 00J1a/laeT rpakIaHCTBOM TrOCyIapCcTBa

npeObIBaHUS, €ro JIMYHBIA 3aKOH OOBIYHO ONpPEACNSIeTCS  IMOCPEACTBOM

79KanameBckuii B.A. MexXIyHapoqHOEC 4aCTHOE MPaBO: y4eOHUK. — 3-¢ M3, — M.: MEeKIyHAPOIHbIC OTHOIICHHS,
2016. C. 169.
48



WCITOJIb30BAHUSI PE3EPBHBIX KPUTEPHUEB (HANMPUMEpP, 3aKOHA IOCTOSHHOIO MeECTa
KUTEIIbCTBA WM 3aKOHA HanboJee TECHOU CBA3M).

Jnst npyrux xe crpan (BemukoOputanus, CLLIA, Uunus, Hopserus, Jlanus
Y HEKOTOPBIX MHBIX) HanOoJiee XapaKTEPHBIM SIBIISIETCS NPUMEHEHUE B KayecTBE
OCHOBHOTO KOJUJIM3MOHHOTO NPUHIMIIA 3aKOHA JOMULIMIINS, COTJIACHO KOTOPOMY,
OTIpeJIeIeHHE TPAXKIAHCKON MPAaBOCIIOCOOHOCTH U JI€€CIOCOOHOCTH MHOCTPAHHOTO
(bu3NYECKOro JUIa OCYIIECTBISIETCS 0 MPaBy TOTO FOCYAAapCTBa, HA TEPPUTOPHUH
KOTOPOT'O JAHHOE JINIIO0 UMEET MECTO KUTEIBCTBA.

Cuuraercs, YTO KOJUIM3MOHHBIA KPUTEPUIl MECTa JKUTEIbCTBA C OOJNbILIEH
BEPOSATHOCTBIO, HEXKENM KPUTEPUM TPAXKIAHCTBA, IIO3BOJSIET YCTAHOBUTH
IPABOIOPAIOK TOIO TOCYIapCTBa, ¢ KOTOPBIM JMYHOCTh HanboJee TECHO CBsi3aHa
(T.K. Bcerga OTpa)kaeT MMEHHO pEaJbHO CYIIECTBYIOLIME CBSI3M), YTO B CBOIO
ouepeap crnocodcTByeT Oonee 3PPEKTUBHOMY MPABOBOMY PETYJIHPOBAHUIO
YaCTHOIIPABOBBIX OTHOLIEHUI. Kpome Toro, Kk nmpeumyIiecTsamM JaHHOTO KpUTEPUS
OTHOCSAT €II€ U TO, YTO OH MOXKET OBbITh YCHENIHO HCIOJIb30BaH B TE€X CIIydasx,
KOTJla YCTAaHOBJICHHE JIMYHOTO 3aKOHA II0CPEICTBOM KPUTEpPHsS TI'PAXKIAHCTBA
HEBO3MOKHO (HampuMmep, €clId JIMLO SIBISIETCS amaTpuioM) HWIA JOCTaTOYHO
OCJIO)KHEHO (HaIrpuMep, B rocyJapcTBax ¢ MHOKECTBEHHOCTBIO TEPPUTOPUAIIBHO —
npaBoBbIX cucTteM). OnHAKO, HECMOTPSL HAa BCIO €ro MPHUBIEKATEIbHOCTh, CTOUT
OTMETUTH, YTO 10 HACTOSIIETO BPEMEHU B MUPOBOU IPAKTUKE TaK U HE CIIOKUIIOCH
€IUHOTO IOJX0/1a OTHOCHUTEJIBHO MOHUMAHUs KOHLENIUU JOMULIAINS B LIEJIOM U
TEPMUHA «MECTO JKHUTEJIbCTBA» (KaK MCIOJIb3yeMOr0 KpUTEPHs) B YACTHOCTH, YTO
3HAUYUTENBHO 3aTPYIHIET IPUMEHEHHE TAHHOTO KOJUIM3UOHHOIO NMPUHIIUIIA.

Tak, Hanpumep, B POCCUUCKOM TIPaXIAHCKOM 3aKOHOJATEIIBCTBE «MECTO
JKUTEIIbCTBA»  ONPEAEISIETC KaK  MECTO, TJ€ JHMIO ITOCTOSSHHO  WIIA
npeuMyniecTBeHHO npoxkuBaer (m. 1 ct. 20 I'paxkaanckoro kojekca Poccuiickoii
@enepannn). B 3akoHax O MEXIyHapOJHOM YAaCTHOM IIpaB€ HEKOTOPBIX
3apyOEKHBIX TOCYIAPCTB — KaK MECTO, B KOTOPOM JIULIO HaXOJUTCA C HAMEPEHUEM
MOCTOSTHHO TaM ocTaBaTbcs. [Ipu 3TOM HH B OTEUECTBEHHOM, HH B 3apyO€KHOM

npaB€ HC KOHKPCTU3HPOBAHO, Ha OCHOBAHHHM KaKHMX HWMCHHO 00CTOSITEIIECTB
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CIeyeT YCTaHABJIUBATh dakt (HamepeHue) MIOCTOSIHHOTO 158105
MPEUMYILIECTBEHHOTO TMPOKUBAHUSA JIMLIA HAa TEPPUTOPUM COOTBETCTBYIOLIETO
rocyaapcTBa. B pe3ynbrare uHero ocTaeTrcsi HE MOHATHBIM, Kak HEO0OXOIUMO
MOCTYINaTh B CHUTYyallMHd, KOTJa BO3HUKAeT MpobiieMa BBIOOpA MEXKIY ABYMS
KOHKYPUPYIOIIUMH TPABOMOPSIKAMHU, KaXAbI U3 KOTOPBIX MOXET OBITh
ONPEAEIIEH KaK IPaBONOPSJIOK IOCyAapCTBA MECTa MOCTOSHHOI'O YXKUTENbCTBA. B
JOKTPUHE MEXKIYHAPOJHOTO YacTHOIO MpaBa Ha OTOT CYET BBICKA3bIBACTCS
MHEHHUE, COIVIACHO KOTOPOMY MECTO JKUTEJIbCTBA CIIEAYyeT paccMaTpuBaThb Kak
«MECTO CPEIOTOYMS KM3HCHHBIX CBSI3€M JIMIA, UEHTP €ro CylIIECTBOBAHUS», U B
ClydasX, KOrjJa HEBO3MOKHO JIaTh YETKOE PYKOBOJCTBO O NMPUMEHUMOM IIPaBeE,
HEOOXOJMMO  YYHUTHIBATh TaKWe COMYTCTBYIOIIME  OOCTOSITENBbCTBA,  Kak:
JUTATEIIBHOCTh MPOKMBAHUA JIMIIA HA COOTBETCTBYIOUIEH TEPPUTOPUHU, HAIIMUUE Y
HEro CBSA3EH C COIMAIbHBIM OKpY)KEHHWEM (MOoCTOosiHHAsg paboTa, COBMECTHOE
NPOKMBAHWE C HUM JIeTed, CyInpyra), HHbIE OCOOEHHOCTH €ro IPaBOBOTO
MOJIOKEHUS (HaJIM4Ke BU3bI, BUIA HA )KUTEJIHCTBO) 80,

CymiecTByroriasi B cTpaHax OOIIEro MmpaBa KOHIICTIIHS JTOMUIIAIUS U BOBCE
OTJINYAETCSI KapAUHAIBHBIMU OCOOEHHOCTAMHU. B yacTHOCTH, B AHIJIUU TPUHSITO
pasznuyaTh JOMMIIMIMNA 10 npoucxoxaeHuio (domicileoforigin) u momurmmmii mo
BeIOOpY (domicileofchoice).

JIOMULIUIUNA 1O MPOUCXOXKIACHUIO MPUOOPETACTCS KaXKIbIM JIMIIOM B CHITY
dakta cBoero poxaeHus. [Ipu >ToOM OH HE 3aBUCUT OT TOrO, Ha TEPPUTOPHUH
KaKOTO TOCYyJIapCTBa POJAWIICA YEJIOBEK, a ONPENCISETCS C YYETOM JOMMIIMAJIMA,
KOTOPBIM 00J1a/1a€T COOTBETCTBYIOUIUNA POJIUTEIIb, & UMEHHO: 3aKOHHOPOXKICHHBIN
peOCHOK, POXKACHHBINA MPHU KU3HU OTIA, UMEET TOMUIMINKA TI0 TPOUCXOKICHUIO B
TOW CTpaHe, B KOTOPOM MMEET JOMMUUMIMK €ro OTELl B MOMEHT POXKIECHUS 3TOTO
pebeHKa; 3aKOHHOPOXKICHHBINH PEOCHOK, POXKJICHHBIN TOCJIE CMEPTH CBOETO OTIIA,
i peOCHOK, POKIICHHBINH BHE Opaka, MMEET JOMHIIMIINNA 10 MPOUCXOKICHUIO B

CTpaHC, B KOTOpOfI HUMECT ,Z[OMI/II_II/IJ'H/Iﬁ €ro Martb B MOMCHT €TI0 POXKICHHA,

80Mnogaiickuii 1.B. KpuTtepuii «MecTo KUTEIBCTBa» B OTCUCCTBEHHOM KOJUITM3HOHHOM nipaBe / Miosaiickuii 1.B. //
Hayunsiii Bectauk Boarorpanckoro ¢ummana PAHXul'C. — 2015. — Nel. C. 65 - 67.
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peOeHOK, ocTaBmmiics Oe3 mornedeHuss poauTened (MOAKUIBIN), WMEEeT
JTOMUIIWIIAN 110 MTPOUCXOKICHUIO B CTPaHEe, B KOTOPOH OH ObLI HalJIeH.

[lo  [OCTMKEHWIO  COBEpIICHHOJETHS, JMI0, TpU  COOJIIOJCHUH
OTIPEETECHHBIX YCIOBHM, MOXET MOIYYUTh AOMULMINK 1O BBIOOpY. [mst aToro
TpeOyeTcs, BO - TEpBbIX, (HAKTUUECKH TMPOXKHBATH B COOTBETCTBYIOIIEM
rocyJapcTBe, a BO — BTOPBIX, HAMEPEHUE MPOKMBATh B JAHHOM TOCYAapCTBE
TOCTOSIHHO WJITH B T€YSHHE HEOMPEAETICHHOTO CPOKa .

Uto ke KacaeTcs MO3UIUU OTEYECTBEHHOTO 3aKOHOJATENs B BOIPOCAX
KOJUIM3MOHHOTO PETyIMPOBAHUS MPAKIAHCKON MPABOCYOBEKTHOCTH MHOCTPAHIIEB,
TO CIEAYET OTMETUTh, YTO B HACTOsIIee BpeMs B npase Poccuiickon Penepanun
YCTaHOBJIEHA CMEIIAHHAs CHUCTEMa OIpPEAENCHUS JIMYHOIO 3aKOoHa (PU3MUECKOro
JUIA, TPU KOTOPOW 3aKOH TPAXKIAHCTBA SBJSIETCS OCHOBHBIM KOJUIM3HMOHHBIM
MPUHLIHAIIOM, a 3aKOH ITOCTOSTHHOTO MECTO KUTEIbCTBA — JOTOJHUTEIbHBIM. JTO, B
YaCTHOCTH, clielyeT u3 noyioxeHui ct. 1195 I'paxxmanckoro koaekca Poccuiickoit
denepanuu, 3aKpPEIUIAIONIEN IPaBUila ONPEIEIICHHS JIMYHOTO 3aKOHA.

Tak, B cr. 1195 I'paxmanckoro komekca Poccuiickoit denepanuu, B
3aBUCUMOCTH OT PA3JMYHBIX (PAKTUYECKUX OOCTOSITENBCTB, MPEIyCMATPUBAECTCS
IECTh BAPUAHTOB OIPEICIICHUS JIUYHOIO 3aKOHA:

1. 1o o01IeMy MpaBUiTy, TUYHBIM 3aKOHOM (PU3HUECKOTO JIUIA CYUTACTCS
IIPABO CTPaHbI, FPAXKIAHCTBO KOTOPOM ITO JIMLIO UMEET.

2. €CIM JIMIO HapsAy C POCCUMCKUM TPAXIAHCTBOM HMMEET U
WHOCTPAHHOE TPAKIAHCTBO, €70 JIUYHBIM 3aKOHOM SIBJISIETCS POCCUUCKOE TIPaBo.

3. €CIIM WHOCTPAHHBIA TpaXXJTaHUH HMEET MECTO JKHUTEIIbCTBA B
Poccuiickont denepannu, €ro JUIHLIM 3aKOHOM SIBJISIETCSI POCCUHCKOE TTPaBO.

4, €CJIM JIMLO UMEET HECKOJIBKO MHOCTPAHHBIX IPAXKIAHCTB, €r0 JTUYHBIM
3aKOHOM CYHMTAETCA IPABO CTPAHBI, B KOTOPOU 3TO JIMLIO UMEET MECTO KUTEIIbCTBA.

d. JUYHBIM 3aKOHOM JinIia 06€3 rpak/IaHCTBa CUMTACTCS MIPaBO CTPaHbI, B

KOTOpOﬁ 9TO JHUIIO UMECT MECTO KXHUTCIIBCTBA.

81lbempkoBa E.I'. TIpaBoCyOBEKTHOCTh (DM3MUECKHX JIMI] B TPAXKTAHCKOM M MEXIYHApOJIHOM YacTHOM TIpaBe. —
Hpkyrck: U3a-Bo BI'YDII, 2010. C. 40 - 42.
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6. JUYHBIM ~ 3aKOHOM  O€XEHIla  CUMTaeTcsl MpaBO  CTpaHsbl,
MPEOCTaBUBIIICH eMy YOeKHIIE.

N3  pgaHHBIX  mOpaBWi, OJHAKO, MOTYT OBbITh M  HUCKIIOYEHUS,
IIPEAYCMOTPEHHBIE HOPMaMU MEXKIyHApOIHO-IIPABOBBIX JOroBOpoB Poccuiickon
®enepanyu. B yacTHOCTH, B COOTBETCTBUM C 4. 1 cT. 23 KOHBEHIIMU O MpPaBOBOM
MIOMOIIM ¥ MPABOBBIX OTHOIIEHUAX IO TPAKIAHCKUM, CEMEUHBIM U YTOJIOBHBIM
JienaM, JeecrocoOHOCTh (PU3UYECKOTo JUIA OMPEAENseTCs] 3aKOHOaTeIbCTBOM
JloroBapuBaroieiics CTOPOHBI, TPAXKIAHMHOM KOTOPOH SBISIETCS OTO JHIO -
JlaHHOE TIONOKEHWE O3HA4yaeT, HalpuMep, YTO JE€eCHOCOOHOCTh Jula —
rpakJIaHuHa

benopyccun, XoTss W MNPOXKMUBAIOMIETO IOCTOSHHO HAa TEPPUTOPUU
Poccuiickoit @enepaunn, OyneT onpenensiThCsa YK€ HE MO POCCHICKOMY IpaBy,
Kak 310 cienyer u3 m. 3 cr. 1195 TI'paxpmanckoro koaekca Poccuiickoii
®enepanuu, a 1o npasy benopyccuu.

Takoe MOJOXKEHUE COAEPKUTCS M B HHBIX MEXIYHAPOIHBIX JTOTOBOpax
Poccuiickon @enepanuu, 3aKIFOYEHHBIX 10 aHAIOTMYHBIM BompocaM ¢ Mupuei,
[Tonpmen, Eruntom, BeeTHAMOM M HEKOTOPBIMU MHBIMU CTPAHAMH.

Kpome Toro, mpumeHeHue oOIUX TPAaBWIJI ONPEACIICHUS JIMYHOTO 3aKOHA,
npeaycMoTpeHHbix cr. 1195 I'paxnanckoro koxaekca Poccuiickoit denepanud,
OTPaHUYMBAETCS TaKXKe ACHCTBUEM MPUHIIUIIA I0OPOCOBECTHOCTH, B COOTBETCTBUU
C KOTOPBIM JIMII0, HE OO0JaJaroIiee TPaxaaHCKON JeeCrOCOOHOCTHIO MO CBOEMY
JUYHOMY 3aKOHY, HE BIIPABE CChUIATHCS Ha OTCYTCTBHE y HEro JeeCroCOOHOCTH,
€CIIM OHO SBJISETCS JI€eCIOCOOHBIM IO TIpaBy MECTa COBEPIICHUS CHCIKHU.
HckntoueHueM SIBISIOTCS CUTYyallUH, KOTJa APYroe JUIO (KOHTPAreHT MO CAEIKE)
3HAJIO WJIM 3aBEAOMO JIOJKHO OBLIO 3HATHh 00 OTCYTCTBHH J€eCrocoOHOCTH (TI. 2
ct. 1197 I'paxxnanckoro kojekca Poccuiickoit denepanmn).

JIaHHO€E TIOJI0KEHUE SIBJISIETCSI HOBEJUIOW B POCCUMCKOM 3aKOHOAATEIIbCTBE,

€ro TosBJICHHUE OOYCIOBJICHO MOTPEOHOCTAMH MEXIYHAPOJHOTO 000poTa U

82Co0panue 3akonomatenscrea PD. — 1995, — Nel7. Cr. 1472.
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OCOOCHHO 3aMHTEPECOBAHHOCTHIO B €ro crabuiabHOoCcTH. PaHee Ha mpakTHKe
HEPEAKO BCTPEUANMCh CIyd4ad, KOIJAa WHOCTPAHIBl 3aKJIIOYalIM 3a TIpaHULEH
CHIEJIKY, a BIOCJIEJICTBUM OTKA3bIBAJIUCH OT BBHIMIOJIHEHUS CBOUX 0053aTENbCTB MO/
MPEJIOrOM OTCYTCTBUSL Y HUX JIEECLIOCOOHOCTH — TaKHE CUTYalluHu, pa3yMeercs,
BBICTYIIATH CEPHE3HBIM TOPMO30M BHEITHETOPTOBBIX CBS3CH .

Heobxoaumo Takke OTMETUTH, UYTO JIMYHBIA 3aKOH HE MPUMEHSETCS IpU
OMPENICICHUH JICIMKTOCIOCOOHOCTU MHOCTPAHHBIX TPaXKJaH, a TaKxke IpHu
pelieHnun Bolpoca O Mpu3HaHUU B Poccuu Takux JMI] HENeeClOCOOHBIMU MU
OTpaHUYCHHO jeecrnocoOHbIMU — ['pakmanckuil koaekc Poccuiickoit denepanuu
npeaycMaTpUBaeT Ha JTOT CUET CHEHUalIbHbIE MpaBUjia KOJUIM3UOHHOTO
perynupoBanus. Tak, cormacHo cr. 1220 I'paxxmanckoro koxaekca Poccuiickoit
®depneparuu, COCOOHOCTH JIMIIA HECTH OTBETCTBEHHOCTh 3a MPUUYMHEHHBIA MM
IPaKIAHCKO-TIPABOBOM  BpEl,  OMNpEAenseTca MpaBOM, MPUMEHUMBIM K
00s3aTeNIbCTBY M3 NPUYMHEHHUS Bpeaa (Mo oliiemMy NpaBUily, TaKOBBIM OYIET
SABJISITECS  TIPABO CTpaHbl, TJI€ HMMEIO0 MECTO JEHCTBUE, HEMOCPEICTBEHHO
MPUYMHUBIIEE Bpex). A BOMPOC, CBsI3aHHBIM C Tpu3HaHueM B Poccuiickoi
denepalui MHOCTPAHHOTO TpakJAaHWHA HEACECIOCOOHBIM JIMOO OTrpaHUUYEHO
JIeeCroCcoOHbIM, Kak cienyet u3 1. 3 c¢r. 1197 I'paxmanckoro koaekca Poccuiickoit
@enepanuu, BCeraa HAJICKHUT pas3peliarb 0 poccuiickomy mpary. [Ipu stom
BOXXHO MOHUMATh, YTO MPHU HAJIMYMU aKTa KOMIIETEHTHOTO OpraHa MHOCTPAHHOTO
rocygapctBa O TPU3HAHWM JIMIAa HEAEECIOCOOHBIM WM  OTPaHUYCHHO
JIeeCIIOCOOHBIM, HEOOXOIMMOCTh B MOBTOPHOM MPHU3HAHUHM €T0 HEIEECTIOCOOHBIM
WJIU OTPAHUYEHHO JIEeCIIOCOOHBIM POCCUMCKUM CYJIOM OTCYTCTBYET.

B uenom xe gelcTByromas OTEUECTBEHHAs CHUCTEMA KOJUIMU3MOHHOTO
peryJMpoBaHUs MPaBO- U — J€ECIIOCOOHOCTH MHOCTPAHIICB OLIEHUBAETCS HAYYHBIM
COOOIIIECTBOM JOBOJBHO HEOMHO3HAUYHO. C OJHON CTOPOHBI — TOJIOKHUTEIBHO,

IIOCKOJIBKY OHa CTPOUTCS Ha OCHOBE JIByX KPUTEPUEB W MPEAYyCMATPUBAECT

83lMumxakos A.IO. Illax6a3zoB P.A. O HEKOTOpPHIX BOMpPOCaxX IPABOBOTO TOJIOKEHUS (HHU3MUECKUX JIAI[ B
MeKIyHapoaHoM dacTHoM mpaBe / ITumkakoB A.FO. Illax6a3zoB P.A. // Mup ropuaudaeckoit Hayku. — 2015, — Ne 1-2.
C. 84-85.
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UCIIOJIb30BAaHUE KaK 3aKOHAa TPAXKJAHCTBA, TaK M 3aKOHA IMOCTOSSHHOTO MECTa
KUTEIbCTBA, YTO B CBOIO OYEpEIb HANPABJICHO Ha OOECIEYEHUE MOJHOTHI U
rHOKOCTH TPABOBOTrO peryiaupoBanus. B Toxe Bpems, kak ykaspiBaeT B.JL
TosCcThIX, JaHHAs CUCTEMA XapaKTEPHU3YeTCs W3IUIIHUM MaTepPHATU3MOM —
Ype3MEpHBIM pacIIMpeHueM cepbl AeUCTBUS OTEUECTBEHHOIO MpaBa (B CIyyasx,
MPEeyCMOTPEeHHBIX M. 2 U 1. 3 cT. 1195, a takxe n. 3 ct. 1197 I'paxxnanckoro
kozekca Poccuiickoit @enepannn). Takoe peryivpoBaHUE, IO MHEHUIO YYEHOTO,
CIIOCOOHO MOPOXKIaTh «XPOMAIOIINE» OTHOIIEHHUS, YTO, KaK CJIEJICTBHUE, MOBBIIIAET

4
8 ¢ JTaHHBIM

PUCK HEUCIIOJIHEHUSI PEIICHUN OTEUYECTBEHHBIX CYJIOB 3a TpaHULICH
3aMEYaHUEM HeEJb3sl HE COTJIACUTHCS, OJIHAKO CJIEyeT TaKKe€ OTMETUTh, YTO B
CpaBHEHHUM C paHee JICHCTBOBABIIMMHM HOPMaMH, 3aKOHOJATEIb 3HAYMTEIBbHO
pacuiupuil BO3MOXKHOCTh MPUMEHEHUS MHOCTPAHHOTO TpaBa MPU OIpeIeTeHUN
MPaBOBOr0 cTaryca (QU3MUEeCKUX JHUIl (MpexIe TpakJaHCKas 1eeCloCOOHOCTh
WHOCTPAHIICB B OTHOIICHUU CACIOK, coBepmaeMblix B Coro3e CoBETCKUX
Counanuctuueckux PecnyOnuk, U 00s3aTeIbCTB, BO3HUKAIONIUX BCICACTBUE
npuunHeHus Bpena B Coro3e CoBerckux Corumanuctuyeckux PecmyOmuk, Bcerma
ompenensyiach ~ HUCKIIOYUTENIbHO  TI0  COBETCKOMY  MpaBy).  YKa3aHHOE

00CTOSATEIBLCTBO CBUACTCIIbCTBYCT O TOM, YTO OTCUCCTBCHHOC 3aKOHOIATCIILCTBO,

BO3MOKHO, HAXOAUTCA HA IIYTH COBCPIICHCTBOBAHUAI.

84Toncteix B.JI. MexmyHapoaHOEe YacTHOE TPaBO: KOJUTM3WOHHOE perynupoBaHue. — M.: FOpunndeckuit meHTp
IIpecc, 2004. C. 468.
54



I')TABA 3. IPABOCYBBEKTHOCTDb HECOBEPIIEHHOJIETHUX B
I'PA’KAAHCKO-ITPABOBBIX OTHOILIEHUAX

3.1 CTaTyC HECOBECPIICHHOJJICTHUX B OTHOIICHUM COOCTBEHHOCTH

[lepBoii B coniepkaHUM MPABOCIIOCOOHOCTH TPaXaaH CPEIu BCEX MPABOBBIX
BO3MOXXHOCTEI  Ha3BaHa BO3MOXKHOCTb HMETh HMYIIECTBO Ha  IIpaBe
cooctBeHHOCTU. C I0pUAMYECKOM TOYKH 3PEHHUS] COOCTBEHHOCTh — ATO HamOoJiee
MOJIHBIM KOMIUIEKC MpaB, KOTOPBIM MOKET 00J1a/laTh CYObEKT MpaBa B OTHOIICHUU
CBOEro umyiiectBa. IMeHHO MmpaBo COOCTBEHHOCTH COCTaBIIsieT Ty 0a3y, KoTopas
U T03BOJIIET CyOBEKTaM aKTUBHO YYacTBOBAaTh B Pa3HOOOPA3HBIX TPaKTAHCKHUX
MPAaBOOTHOIICHUSAX. B CBOIO ouepenb, B OOJIBIIMHCTBE CIy4acB TaKOE Yy4dacTue
HaIpaBJIeHO Ha MpUOOpeTeHre OOJBIINX MPaB U TEM CaMbIM YAOBJIETBOPEHUE BCEX
HEOGXOIMMBIX OTPEOHOCTEH rpakaan

HecoBepiiieHHOJIETHHE TpakjaaHEe MOTYT UMETh B COOCTBEHHOCTU KBapTHUDY,
JKUJION JTOM, aBTOMOOWIJIb, 3€MENBHBIM yYacTOK, rapax, cOepexeHus B OaHKe,
[IEHHbIE OyMaru, HanmpuMmep akiuu U JIPyroe UMyIIECTBO, KOTOPOE MOTYYEHO UMU
B OCHOBHOM I10 HACIIEJCTBY WJIM B Jap, a TaKkKe MPUOOPETEHO MO HEKOTOPHIM
caenkaMm (cT. 28 I'paxnanckoro konaekca Poccuiickoit @enepanun). Kpome toro,
rpaxxaaHe B Bo3pacte OoT 14 mo 18 jer MoryTt yxe uMeTrb B COOCTBEHHOCTH U
JIOXOABbl OT CBOEM COOCTBEHHOW TPYAOBOW U, JaXKe MPEANPUHUMATEIHLCKON
JEATEeIbHOCTH, a, CJIeIOBaTeIbHO, W BEIIU, KOTOpble OYyIyT KYyIUIEHbI Ha
cOoOCTBEHHBIE CpPEJICTBA, cOepexkeHUs B OaHKE U T.]I.

B03MOXXHOCTh ~ HECOBEPIICHHOJETHUM, KOTOPBIM  JTaXKe oOJazaer
HE3HAYUTEIBLHBIM 00BEMOM JI€eCIIOCOOHOCTH, UMETh CBO€ HMMYIIIECTBO Ha IpaBe
COOCTBEHHOCTH, TaKXKe TMOJTBEPKIACTCS HE TOJHKO BO3MOKHBIM OCHOBAHHEM €TO

HpHOGpeTeHI/IH, ITO3BOJIATOIIINM JJOT'M4YCCKH OIIPCACIINTD IMIOTCHIOMAJIBbHOI'O

85KommenTapwmii k I'paxknanckomy koaekcy Poccuiickoit @enepanmu. B 2 1. T. 1. Yactu mepBas, Bropas 'K PO
(mon pen. T.E. A6osoii, A.JO. Kabankuna). H-T TocynapctBa u npaBa PAH. 6-¢ u3a., mepepad. u gom. 2015 r.

C.155.
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COOCTBEHHHMKA, HO U TMPSMbIM 3aKPEIUICHUEM B 3aKOHOJATENbCTBE JaHHOMN
IIPAaBOBOM BO3MOXKHOCTH.

Cornacno 1. 3 ct. 60 Cemetinoro koaekca Poccutickoit deaeparuu pedeHOK
MMEET IPaBO COOCTBEHHOCTH Ha:

- I0XObl, KOTOPBIE MOTYUYEHBI UM;

- IMYIIECTBO, KOTOPOE MOJIYYEHO UM T10 HACJIEICTBY KOO B Aap;

- 11000€ JIPyroe UMYyIIeCTBO, KOTOPOE MPUOOPETEHO HA CPEJICTBA JTAHHOTO
peOeHka.

Kpome Toro, ycraHoBieH pa3feibHbI PEKUM UMYIIECTBA POAUTENCH (JIHLL,
KOTOPBIC X 3aMEHSIOT) U JACTEH.

Yyactue B MPaBOOTHOUIEHUSX COOCTBEHHOCTH HECOBEPIICHHOJIETHUX
00yCJIOBJIEHO OCOOEHHOCTSIMH WX MPaBOCYOBEKTHOCTH. HarmsmHeiM mpumMepom
SBJIIETCSI TaKO€ OTHOIIEHHE COOCTBEHHOCTH, KaK PACIOPSIKECHUE HMYIIECTBOM,
KOTOpO€ HAaXOJUTCS B COOCTBEHHOCTHM HECOBEPIICHHOJETHEro. Takue CHenKu
perynupyrores cT. 26, 28, 37 I'paxxmanckoro koaekca Poccuiickoit @enepannu, a
takke cT. 60 CemeitHoro komekca Poccuiickort ®enepanmu, u cr. 17-23
®denepanbHoro 3akona «O0 oneke U NONneYnuTENbCTBEY.

JlaHHbBIE HOpPMATHUBHBIE AaKThl 3AKPEIUIAIOT OMNPEACICHHBI TepeyeHb
MPAaBOMOYUN pPOJUTENEH W OMNEKYHOB, BBICTYNAIOT B KAyeCTBE MEXaHU3Ma IO
peanu3alu MpaBOCIIOCOOHOCTH HECOBEPIICHHOIETHUX, a TaKKe KOOPIAUHUPYIOT
nmpaBa U 00SI3aHHOCTH POJIUTENICH, KaK JTOBEPUTEIbHBIX yrpasistomux (ct. 1020
['paxxnanckoro kojaekca Poccuiickoit denepainn). B Toxke Bpemsi OHU JAIOT MPABO
poauTeNsiM M ONEKyHaM TI0Jb30BaThCAd UM PACIOPSDIKATHCS — HUMYIIECTBOM
HECOBEPIIICHHOJIETHETO, YUYUTHIBAS TIPH 3TOM 00BEM €ro JIeeCIIOCOOHOCTH.

DOTOT MeXaHu3M paldoTaeT M0 TMPUHILMITY, YeM B3pOCJIEe CTaHOBUTCS
HECOBEPIIICHHOJICTHUN TpaXJaHWH, TeM Iupe OyaeT Kpyr ero TmpaB W,
CJIeIOBaTEIbHO, MEHBIIIE BIUSHHE pojauTesied U omnekyHa. Cam ke MEeXaHu3M B
UTOT€ CTAaHOBUTCS CIIOXKHEE, TaK KaKk PEOCHOK yKE€ CaMOCTOSITEIhbHO HayMHAET
coBepuHIaTh CHEIKA OT CBOEro HMEHHM, a TaKXe€ pPealn30BbIBATH CBOU

cyOBbeKTHBHBIC MpaBa. Tak B cOOTBETCTBUHM cO CT. 19 denepanbHoro 3akona Ne 48-
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®3 «O0 omexke W MOMEUUTEIHCTBE» HECOBEPIICHHOJETHHUM, KOTOPBIM TOCTHT
Bo3pacta 14 gjer, MMeeT mpaBO Ha COBEPIIECHHWE CHAENIOK, MpPU COrJacUu
pqu/ITeﬂel?I.86

PaccmatpuBasi mpaBo COOCTBEHHOCTH HECOBEPIICHHOJIETHUX, OCTAHOBUMCS
HAa TaKUX MPABOMOYUSAX, KOTOPBIE 3aKpEIUIeHbl JErajbHO B JCHCTBYIOIIEM
3aKOHOATEIBCTBE, — 9TO BIAJCHHE, TIOJIb30BAHNE U PACIIOPSIKEHIE®

YcaoBus HEKOTOPBIX JIOTOBOPOB, KOTOpbIE 3AKITH0YAI0T
HECOBEPILICHHOJIETHUE, OXBATHIBAIOT Cpa3y BCe 3 MPaBOMOYHUS, HAIIPUMED, CICIKH,
KOTOpPBIE CBSI3aHbl C YNPAaBICHUEM COOCTBEHHOCTHIO HECOBEPIIEHHOJIETHUX
rpaxaad, chopMyJIUpOBaHbl TaKUM OOpa3oM, UYTOOBl y peOeHka ObLla 3aKOHHAas
BO3MOYKHOCTh BJIMSITh HA MCXOJl CIEJIKH, a TakKe 00ECIeUUuTh CBOIO 3alIUTy OT
HE3aKOHHBIX JEWCTBHM €ro 3aKOHHOro mpenacraButend. [lonoOHbIE cHenkH o
YOPaBICHUIO WMYIIECTBOM, HANpABJIEHbI B MEPBYIO OYEPEAb Ha COJEpIKAHHUE,
o0ecrieyeHre U BOCIIUTaHUE CaMUX HECOBEPIIEHHOJIETHUX. B CBA3M ¢ 3TUM BOMpOC
00 OTCYTCTBUM JMOO HAJIWYUU BOJU HECOBEPUICHHOJETHUX TPaKIaH B JAHHBIX
C/IeJIKaxX SBJISETCS 0CO00 MPUHIIMITHAIBHBIM U TPEOYET CIEIUATBHOTO PEIICHUSI.

Cnenyer Takxe oOpaTUTh BHMMaHHE Ha TO, 4YTO 3aKOHOAATEIHCTBOM
3allpelleH0 MPOBOAUTH LEJIBbIA Psii CHIENOK ONEeKyHamMu Oe3 corjacus Ha TO
HECOBEPILICHHOJETHUX, YTO TMPEIOCTABISAECT MPABO  HECOBEPIICHHOJIETHUM
rpaxkaaHaM o0e30MacUTh CBOU UHTEPECHI.

Hanpumep, 0e3B03Me3HOE IMOJIb30BAHUSA HMYIIECTBOM, KOTOPOE MOMKET
OBITH pa3penieHo TOJBKO C Yy4eTOM COOJIIOJCHUSI OOIMX TOJOXKEHUH O
JIeeCIIOCOOHOCTH HECOBEpIIeHHONIETHUX (cT. 26, 28 I'paxxmaHcKoro Kojekca
Poccuiickoit ®@epaepaiiuu), MOJOKEHUNW CEMEMHOro 3akoHojarenbcTBa (cT. 60
CemeitHoro  koaekca  Poccuiickoit ~ ®denepanuu), KoTOopble  TpeOyIOT

BOJICU3BABICHHUA CaMOI'0 HCCOBCPHICHHOJICTHCIO, a4 TaKiKC B OTHOIICHHUU

OTIPEJICTICHHBIX OOBEKTOB, HAPUMEP, JKUJIOTO MOMEIIECHUsI peOeHKa, Ha KOTOpPOe

86 Tapacora A.E. «IIpaBocyObeKTHOCTD rpakaaH. OCOOCHHOCTH MPaBOCYOBEKTHOCTH HECOBEPIICHHOJICTHHUX, HX
MIPOSIBJICHUS B TPaXKIAHCKUX MpaBooTHOIIEHUAX» M., 2008. C. 145

87 XopwkoB B. H., Bomuenkas T.C., Jlonckas C. B., Kazakosa I'. B. [IpaBocyOBeKTHOCTh HECOBEPIIICHHOJIETHHUX B
TPKIAHCKO-TIPABOBBIX OTHOMEHUX. T. Kamuaunrpan. 2014. C. 123
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ONEeKyH (TIOMEYUTENh) MOXET MPUOOPECTH MPaBO MOJB30BaHMS, HO TOJIBKO Ha
ONPENENECHHBIA CPOK I COBMECTHOIO MPOXUBAaHUSA C 3THUM PEOECHKOM, YTO
OOYCJIOBJICHO BBITIOJIHEHUEM IIOMEYUTENEM CBOMX OOS3aHHOCTEH B OTHOIICHHUH
peOeHKka.

B ®enepanbnom 3akone Ne 48-03 «O06 orneke W MONEUYUTENICTBE» IPU
pelieHuu  Borpoca 00 UCHOJIb30BAaHUE MMYIIECTBA HECOBEPIIEHHOJIETHETO,
KOTOPBIN ABIIAETCS COOCTBEHHUKOM, 3aKJIFOUAETCS COTIalieHue 00 UCIOJIb30BAHUN
JAHHOTO HMYIIECTBA MEXKJIy OpraHaMd OIEKM U  TONEYUTENbCTBA U
moreynTesem.”

AHanornyHasi cuTyanus, KOIJIa HMMYIIECTBOM HECOBEPIIEHHOJETHETO B
Bo3pacte or 14 mo 18 ner B HapymeHue cr. 26 ['paxkIaHCKOTO KoOJeKca
Poccuiickonn  @enepanuu  pacnopsiAWINCG  €r0  POAMUTENN, YCHIHOBHUTENM,
MONEYUTENh, HE UMES Ha 3TO HUKAKOTO 3aKOHHOTO IpaBa, IOTOMY YTO BCE CHEIKHU
JTOJDKEH COBEPILIATh CaM HECOBEPIICHHOJETHUHN TpaXIaHUH, JINOO CIIEIKY BCe-TaKH
3aKJIIOYMII CaM HECOBEPILEHHOJIETHUI, HO BONPEKU CBOMM HHTepecaM. C ydyeToM
[Toctanosnennst Koncturynuonnoro Cyna Poccuiickoit @enepanunu ot 21 anpens
2003 r. Ne 6-IT% B 1aHHO# CHTYyaIHH MOKHO TOBOPHT O BHIOBITHH HMYIIECTBA W3
BJIAJCHHUS PeOCHKA, KAK TOMHMO €r0 BOIH.

Opnnako B 3aKOHE MOPSIA0OK yIpaBJICHUS UMYIIECTBOM
HECOBEPILEHHOJETHETO CHOPMYJIUPOBaH TakuM oOpazoM (cT. 19-23), yTo opransl
OMEKH U TIONEYUTEIbCTBA, a TAaKXKE POJUTEIN HECOBEPUIEHHOJETHErO, IpHU
pelIeHu BONPOCOB O MPEIOCTaBICHUU PA3PEIICHU HAa CHEIKH C UMYIIECTBOM
JIOJKHBI PYKOBOJICTBOBATHCS TOJBKO OLIEHOYHBIMU KpUTepusmu. [loatomy Oyner
YPE3BBIUAMHO CJIOKHO ONPEIEIUTh BUHOBHOCTH 3aKOHHBIX MPEACTABUTENEH H

IMPHUBJICYDb X B UTOI'C K OTBCTCTBCHHOCTH.

88 TapacoBa A. E. IlpaBocyObexTHOCTh rpaskaaH. OcoOCHHOCTH MPaBOCYOBEKTHOCTH HECOBEPUICHHOJIIETHUX, HX
MIPOSIBIICHUS B IPaXIaHCKUX MpaBooTHOIEHIsIX. M., 2008. C. 165.

89 Cob6panue 3akonomareasctsa PO, 2003 r. Ne 17. Crt. 1657.

90I'paxmanckoe mpaBo. Bemyck 1: OcHoBHbIe monokeHus. I paxnane. Kypc nekunii / ITox pen. B.K. Auapeesa. -
M.: PAITI, 2013. C. 23
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B Toxe BpeMs 3aKOHOJATEIBHO HE 3aIPEIICHO NPOBOAUTH CHCIKA CAMUMU
HECOBEPIIICHHOJICTHUM, 0€3 COTJIachs POJIUTENICH WU ornekyHa. J[aHHBIA CIUCOK
3aKpEIUICH B TMOJIOXKEHMH T. 2 cT. 26 I'paxkmaHckoro kojaekca Poccuiickoit

denepanyiv, B KOTOPBIA BXOIAT:

1. pacnopspkeHre CBOMMU JIMYHBIM 3apa00TKOM, CTUIEHANEH W MHBIMU
JI0XOJaMU;
2. OCYILIECTBJICHUE TpPaBa aBTOpa MPOU3BEIICHUS HAYKH, UCKYCCTBA WJIU

JUTEPATYpPhl, M300pETEHUsS] WU HMHOTO pe3yjbTaTa CBOEH MHTEIIEKTyalbHOU
JEATEIIbHOCTH, OXPAHSIEMOI0 3aKOHOM,;
3. BHECEHHUE BKJIAJ0B B KPEIUTHBIC OPTAHU3ALMY U PACTIOPSIKEHUE UMU;
4, COBEPIIICHUE MEJIKUX OBITOBBIX CIEIOK U HWHBIX CJENIOK, KOTOpBIE
MpeycMOTpeHsI 1. 2 ¢T. 28 ['paxaanckoro kogekca Poccuiickoit @enepanum.
Takxe 3a HECOBEPLIEHHOJIETHUM, KOTOPBIA TOCTUT 16-TUIIETHETO BO3pacCTa,
3aKpeIUIsieTcsl MpPaBO BCTYNMaTh B KOOIMEPAaTUB B COOTBETCTBUM C 3aKOHAMH O

KOOTIepaTHBaX.

3.2 Oco0eHHOCTH TPABOCYOBEKTHOCTH HECOBEPIIEHHOJIETHMX B

AKNJINIMHBIX OTHOIICHUAX

OnHuUM U3 BOXHEUINIUX B COIMAJIBHOM aCIEKTEe MPaB HECOBEPILICHHOJETHUX
SBJISIETCA WX TpaBo Ha >kuiuie. OOecrieueHHre MpaB HECOBEPIICHHOJIETHUX Ha
KUJTbE, a TAK)KE OXpaHa ATUX MPaB SBIISIETCS MPSMON 00513aHHOCTBIO IOCY1apCTRA.

OcHoBHEIC MEXaHW3Mbl W TPUHLUMIBI  peau3alud  JIaHHOTO
KOHCTUTYIIMOHHOTO TIpaBa POCCHUUCKUX TpaxkJIaH ompeaeneHsl B JKumuiHom
koziekce Poccuiickoit deneparuu: DenepanbHbiil 3ak0H oT 29 nexadps 2004r. No
189-®3.

B KMIMIIHBIX MPAaBOOTHOIIEHUSX OJHOM ©3 Hambojee YA3BUMBIX
COIMAJILHBIX TPYI SBJISIOTCS UMEHHO HECOBEPIIICHHOJICTHHE.

B cr.10 Xumumuom konekce Poccuiickoin Peaepauuy NepedHCIICHbI

OCHOBaHHA BO3HHMKHOBCHUA XUJIMITHBIX Hp&BOOTHOHI@HHﬁ.
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HecoBepmierHoneTHre rpakaaHe MOTYT OBITh YYACTHUKAMH COBEPIIICHHO
pPa3IMUHBIX TPABOOTHOIICHUH, KOTOPbI€ BO3HUKAIOT IO TMOBOAY KHUJIBIX
noMemieHud.  Cieayer  OTMETUTh  Takke, 4YTO TPpUd  3TOM  HMEHHO
HECOBEPIICHHOJETHUE SIBISIOTCS OJHOM M3 MEHEEe 3alUIIEHHBIX 3aKOHOIATEILHO
KaTEropuil y4aCTHUKOB TaKUX MPABOOTHOIIECHUIA.

s TOCyIapCTBEHHOM PErucTpalu J0roBOpa KYIUIU-NPOJAXKU KUIIOTO
MOMEIICHUSI OT WMEHHM peOeHka 10 14 5er Bce HEOOXOAUMBIE JTOKYMEHTHI
MOANKUCHIBACT 3aKOHHBIM MPEJICTaBUTEIb JAHHOTO pPEOCHKA, KOTOPHIA TaKkKe
00sI3aH MOJNUCATh U 3asiBJICHUE O TOCYJapCTBEHHOM peructpauud. [IpeacraBurens
TaKke JOJDKEH MPEJOCTaBUTh BCE JOKYMEHTBI, KOTOPhIE OYIyT HYXHBI JIJIsi 3TOU
perucTpaIuu.

Ecnu pe6Enky ncnomuunock 14 net u 10 MOMEHTa COBEPIIICHHOJIETHS, TO OH
y>Ke€ caM IOJIHUCHIBACT JOTOBOP M CAMOCTOSITEIBHO IMPEJCTABIICT HEOOXOIUMBIC
JUI peTUCTpalui JOKyMeHThl. B cooTBeTcTBuU co cT. 17 deaepanbHoro 3akoHa
Ne 122 «O rocynapcCTBEHHOUN perucTpanuu rnpaBa COOCTBEHHOCTH Ha HEIBHXKHMOE
HMYILIECTBO U CHEJOK C HAM» . Ha TOCYJapCTBEHHYIO PETHCTpaIlii0 HEOOXOIMMO
MPEAOCTaBIATh CICAYIOUINNA MePEeUYeHb IOKYMEHTOBR:

1. 3asBiIeHHE;

2. JIOKyMEHTBI, yIOCTOBEPAIOIINE JIMYHOCTh (MAcmopT I JIMII,
KOTOpBIEC JOCTUIIM 14 JIeT, CBUAETEIBCTBO O POXKACHUHU JyIst vl oT 14 no 18 ner,

AOKYMCHTBI, KOTOPBIC INOATBCPKIAAIOT ITIOJTHOMOYHA OIICKYHOB H HOHG‘{HTGHeﬁ, "

T.1.);
3. KBUTAHIIMIO 00 YIIJIaTe TOCY1IapCTBEHHOM MOIIUHBL;
4, JIOTOBOP KYILIX — MPOJAXKU;
S. MPaBOYCTaHABJIMBAIOIINE JIOKYMEHThI HA KBAPTUPY;
6. pa3pellieHre OpraHa ONEKW M MONEYUTENbCTBA Ha PACHOpPSIKEHUE

3aKOHHBIMU IPCACTABUTCIIIMU UMYIICCTBOM JIMI, HC JOCTUTTIINX 14 JICT,

91Cobpanne 3akonomarenscTBa PD. Ne 51. 2013. Cr. 6699.
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7. NUCBMEHHOE COTJIACHE POJUTENIeH, YCHIHOBUTENIEH WU TMOMEUUTENs
Ha COBEPILEHUE CACIKN HECOBEPILIEHHOJIETHUM B Bo3pacTe oT 14 go 18 ner;

8.  paspeleHHE OpPraHoB ONEKH M IONEUYUTENbCTBA HA J1auy 3aKOHHBIM
IIPEICTABUTEIISIM COIJIACHS HECOBEPIIECHHOJETHUM B Bo3pacte oT 14 no 18 ner Ha
pacrnopspKeHHE UMYILECTBOM;

9.  JIOKyMEHT, KOTOpbIE€ MOJATBEPKIAET MPABO HECOBEPIICHHOJIETHETO B
Bo3pacte OoT 14 nmo 18 ner pacmopsKaTbCcsi MMYIIECTBOM 0O€3 COrjlachsi €ro
3aKOHHBIX IpejacTaBuTenel. TakuM JTOKyMEHTOM MOXKET OBITh pELIeHHE OpraHa
OEKM U  TIONEUYUTEIbCTBA, JMOO  pelleHHe CcyJa O  I[PU3HAHHUH
HECOBEPILEHHOJIETHETO IMOJHOCTBIO JI€ECIIOCOOHBIM, a TAKXE CBHJIETEIBCTBO O
3aKJIIOUEHUHU Opaka HECOBEPIIEHHOIETHUM;

10. nmoroBop o mepemaue peOeHKa Ha BOCIHTAHHWE B MPHEMHYIO CEMBIO,
KOTOpBIE 3aKJII0YAaeTCsd OpPraHoM OIEKM M TONEYUTENbCTBA U MPUEMHBIMU
POJIUTENSAMHU.

[ToMuMO clieNIOK MO AOTOBOPY KYIUTM-NIPOJIa’Ku, COIJIACHE OPraHOB OIEKHU U
MOTIEYUTENIbCTBA TPEOYETCs U Ha CIEAYIOLIUE BUbI CJIEJIOK C UMYILIECTBOM:

1. JapeHue HEABMKMMOIO UMYILIECTBA, COOCTBEHHHKOM KOTOPOIO

ABJIACTCA HeCOBepHIeHHOJ'IeTHI/If;I;

2. 3aJI0T  HEJBWKUMOCTH, COOCTBEHHHKOM  KOTOPOTO  SIBJISICTCS
HECOBEPUICHHOJICTHUH;
3. claya B HaeM WIM apeHay, B 0€3BO3ME3NIHOE TI0JIb30BaHHE

HCABUKUMOI'O UMYIICCTBA HCCOBCPIICHHOJICTHET O,

4, O0OMEH MMYIIIECTBA HECOBEPILIEHHOJIETHETO;
5.  JApyrue CHenkH, KOTOpble BJIEKYT 3a COOO0N yMEHbIIEHUE UMYIIECTBA
HECOBEPLIECHHOJIETHETO.

JleTu-CUpOThI U JIETH, KOTOPBIC OCTAIUCh O€3 IMOIMEYEHUs POAUTENICH, HE
TOJIBKO COXPAHSIFOT TPaBO COOCTBEHHOCTH HA JKWJIOE TOMEIICHHUE WM TPaBO
MOJIb30BAHUS JKUJIBIM MOMEIICHUEM, HO U UMEIOT MPABO, MPU OTCYTCTBUU Yy HHUX

JKJIbA, HAa MMOJYHYCHHUC KUJIOI'O ITOMCIICHH.
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XKunoe mnomemenue, U3 KOTOPOrO BBHIOBUT PEOCHOK, JHUIIUBIIUKCS
POJIUTENBCKOIO TOMEUYEHUs, €CIM B HEM OCTAIHMCh IPOKWUBATH IPYIHE YJICHBI
CEMbH, 3aKpEIUIsieTCsl 32 3THUM PEOCHKOM Ha BECh MEPHOJ] €r0 HaXOXKJCHUS Ha
BOCIIUTAaHUU B JETCKOM YUPEKICHUHU, y ONEKYHOB (IOMEUHUTENEH), MPUEMHBIX
pqu/ITeﬂel?I.g2

Bosee COXHBIM SIBISIETCS BONPOC O IMPUBJICUYEHUH K aJIMUHUCTPATUBHOU
WIM K  TPaXKIAHCKO-IPABOBOM  OTBETCTBEHHOCTH  HECOBEPIICHHOJETHETO
COOCTBEHHMKA >KHJIOTO MOMEIEHUs B Bo3pacTe oT 14 no 18 ner, mocKoJbKy OH
BIIPABE€ Y4YaCTBOBATh CAMOCTOSITEJIbHO B COBEPIICHHH PA3JIUYHBIX HEOOXOAMMBIX
JUISL COAEPXaHUs JAHHOIO >KWJIOrO TMOMEIIEHHUS HWMYIIECTBEHHBIX CJIIEJIOK C
COIJlacusl CBOMX 3aKOHHBIX MPEICTABUTENCH, KOTOpHIE MO 3aKOHY HE 0O0s3aHbl
OTBEYaTh MO 00S3aTEIbCTBAM HECOBEPUICHHOJIETHUX, €CIIM TaKue OOSI3aHHOCTH
BO3HUKAIOT U3 J0roBOpoB. OHM MOTYT OBITh MpPHUBIECYEHBI K CyOCHIMApPHOMN
OTBETCTBEHHOCTHU TOJIBKO 3@ Bp€l, NPUYMHEHHBI HECOBEPUICHHOJIETHUMHU (CT.
1074 TI'paxxmanckoro koaekca Poccuiickoit deneparum). OTcroga cleayeT BBIBOJ,
YTO HECOBEPIICHHOJIETHUE COOCTBEHHHKHM >KMJIBIX MOMEUICHHH OTBEYaloT II0
ClelIKaM, KOTOpbI€ HampaBJ€Hbl Ha COAEpP)KAHWE >KWIOrO TIOMEIICHHUS B
UCIPAaBHOM COCTOSIHMM, €CJIM JaXe y HMX He OyAeT id 3TOro JOCTaTOYHOTO
UMyIIECTBA  WJIM  caMocTosTenbHoro  3apaborka. Kpome  Toro, 'y
HECOBEPILIEHHOJIETHETO COOCTBEHHHMKA MOXET HE OKa3aTbCd U JOCTaTOYHBIX
CPEICTB, HAIIPUMED, U1l OIJIAThl KOMMYHAJIBHBIX YCIIYT.

Hcxons W3 BBINIECKA3aHHOTO, MOXHO CcJejdaTh BBIBOJ O TOM, 4YTO
peanu3auus OKWIMIIHBIX [pPaB HECOBEPILICHHOJETHUX SIBIAECTCS COLUAIBHO

3HAYUMOM.

%[Tokposckuii .A. OCHOBHbBIC POGIEMBbI IPasKIAHCKOr0 TpaBa. 6-¢ u3i., crepeorrm. M.: Craryr, 2013. C. 108-
109.
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3.3 VYuyacrue HeCOBEpPUICHHOJETHHX B  MPeINPHHUMATEILCKON

HCATECJIBHOCTH

Ha ceronHsmHuili JeHb KaTeropusi HECOBEPILIECHHOJIETHUX CTajla aKTUBHO
BHEAPATbCA B IpeANpUHUMATENbCKylo cdepy. Hx ydactue 00yciaoBiieHO
YKEJTaHUEM OBbITh SMAHCUIIMPOBAHHBIM M BECTH CBOM OHM3HEC. 3aKOHOJATEIbCTBO
YCTPOEHO TakuM oOpa3oM, YTO HE PErIAMEHTHUPYET CTPOTrO BO3PACTHOM ILIEH3.
OpHako, omMpasch Ha TOJKOBAHWE OTAENIBHBIX OOLIErpaXKJaHCKUX IPaBOBBIX
HOPM, MOKHO BBIICJIUTH OTJEIbHbIC BO3PACTHBIE KaTeropuu
HECOBEPIICHHOJIETHUX, o0naaromux IIPaBOM 3aHUMATbHCA
MPEANPUHUMATETCTBOM:

. B cnyuae, ecnu nuno npuoOpeTeT MOJIHYK AEECOCOOHOCTh, a 3TO
CZI€JIaTh BO3MOKHO MCKIIFOUUTEIIBHO TOJIBKO IPY YMAHCHUITIALUY WU BCTYIUICHUH B
Opak 10 nocTrkeHus 18 Bo3pacrta. J[aHHast KaTeropus sIBISETCS OCHOBHOM Cpelu
BBIICIISIEMBIX, T.K. JAKOHUYHO YKa3bIBA€T Ha BCE HEOOXOIUMBIE CIIOCOOBI.

. Kpome »3TOoro, He HCKIOYAIOT M TakKoOM crmoco0, Kak 3aHsTHE
NPEANPUHUMATENBCKON JIEITeIbHOCTH 0e3 00pa3oBaHMs IOPUIMYECKOTO JIMIA
JIMIIOM, KOTOpPBIA HE JOCTUI COBEPIICHHOJIETHS B Bo3pacte oT 14 nmo 18xer.
Jlannasi kareropusi HauOoJyiee CIOXKHasi MO CBOeH cyTu. 3aech [ pakIaHcKuii
kozekc Poccuiickoit denepanniu 1aeT TOILKO YKa3aHUE Ha aOCTPAKTHO-TIPABOBYIO
BO3MOXHOCTb. lIprMepoM MOXET CIyXUTb CTaTbsd 27 BBIIIEHA3BAHHOIO
JNOKyMEHTa, T[J€ HarjisgHO BHUAHO, 4YTO OJHO U3 YCIOBHA 3MaHCHIIALMH
HECOBEPIICHHONCTHETO SBISIETCS 3aHATHE MPEANPUHAMATEICTBOM . OHAKO,
3TO TaK WM MHa4Ye QyOIHupyeT mepBylo kaTeropuro. [loMruMo qJaHHOTO TOKyMEHTa
CYILECTBYET €Ill€ OJIMH U3 3HaYMMbIX HOPMATHBHO MPABOBBIX AKTOB, KOTOPHIA B
CBOEH COBOKYIMHOCTHM OTBEYAaeT Ha BOMNPOCHI O MpeAnpuHUMaTenbcTBe. WM

aBisiercss DeepaibHbIN 3aKOH

93 TI'paxmanckuii Kogekc Poccuiickoit ®enmeparuu (dacth Bropas) or 26.01.1996 Ne 14-®3 // "Cobpanue
3akoHomarenscTBa PO", 29.01.1996, N 5, ct. 410. Jlata obpamenus 10.10.2018
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"O rocyaapCTBEHHOW PErHCTpalvy IOPUANYECKUX JIML U UHAUBUAYaIbHBIX
npeanpuHuMareneil”, B KOTOPOM COJAEpPKUTCS CCbhUIKa Ha craTeio 22.1, rne
BKJIIOYEH HEOOXOJUMBIN TepeueHb JOKYMEHTOB JJii PErucTpalud Jula B
KauecTBe MpeAnpruHuMaTesisi 6e3 00pa3oBaHus IOPUANICCKOTO JIUIA, KPOME ITOTO
COZIEPKUTCS YKa3aHUE Ha HOTAPHUAIBHO YAOCTOBEPEHHOE COIJIaCUE€ POJIUTEIIEH,
YCHIHOBHTEIICH MM MOMEUNTENS IPH PErHCTPALMH HECOBEPIICHHOICTHUX . U3
BCET0 CKa3aHHOTO CJIEAYET, YTO JIMLA, HE JOCTUTIINE 18 JIET BIpaBe 3aHUMATHCS B
MPEeANPUHUMATENHCKONU Cepe C €TUHCTBEHHBIM U CaMbIM TJIABHBIM YCIIOBUEM —
corjacue 3aKOHHBIX IMPEACTABUTENEH. 3aKOHOAATEIb BBOAUT ATO JJISl TOTO, YTOO
MOKa3aTh, YTO HECOBEPIICHHOJETHUE TAaKXKE MOTYyT OBITh NPUBJICYEHBI K
OTBETCTBEHHOCTH TOJIBKO B JIMIE€ CBOUX 3aKOHHBIX MPEJICTABUTEIIECH.

OOpamasice K TpyJaaM HccieAoBaTeled, TO MOXHO 3aMETUTh, YTO
HEKOTOpbIE BCE-TAKU HaCTanBaIOT Ha BBIJICTICHUU KaTeropuu
HECOBEPIICHHOJIETHUX OT 6 70 14 ner. OHM 00yClIaBIMBAIOT 3TO TE€M, YTO HAIle
BpeMsi OOJIbIIIOE KOJMYECTBO MAaJOJETHUX YYacTBYIOT B JI€ATEIIBHOCTH,
TO/ITA JATOIIEH 10 SKOHOMHUYECKUM MPH3HAKAM MO PEAMPUHAMATENBCKY0 . Ho
JTaHHAsI TOUKa 3PEHUsI SIBJIAETCS OTHOCUTEIBHON U JOCTATOYHO CYOBEKTUBHOM MO
OTHOILICHHIO K YK€ YCTOSIBIIUMCSI MHEHUSIM.

S oTHOWIYCh K TOW rpyIine, KOTopas He NPUHUMAET YKa3aHHOE BbIACJICHUE,
TaK Kak JIMIla TaKOW BO3PACTHOM KATETOPUM SIBISIOTCS €II€ JETbMHU MO CBOEH
CYIIHOCTH YU HE MOTYT B TIOJIHOW MEpPE OCO3HABATh CBOU JICVCTBUS, B TOM YHUCJE U
B IpeanpuHuMarelbckoit  cdepe. IlpennpuHumaTenbCTBO — JI€ATENIBHOCT,
KOTOpasi Ipu MOMOIIM ONPEACIICHHBIX IKOHOMUYECKUX PHUCKOB, HaIIpaBJICHHAs! Ha
nostyaeHre npuobu. CreoBaTeNbHO, ACTSIM TSKEIO0 MPABUIBHO BOCIIPUHUMATD
HH(POpPMAIIMI0O M OCYIIECTBIATh JESITEIBHOCTh B COOTBETCTBUH C HOPUIUYECKU

SHAYUMBbIMHU JOKYMCHTAMU.

94 ®enepanbHblil 3aK0oH 0T OT 8 aBrycra 2001 r. N 129-®3, "O rocymapCTBEHHON PErHCTPALUH IOPUINYCCKUX JIHII
Y MHAUBUIYAIbHBIX ipennpuanMareieit” // «Coopanue 3akonoaarenbcTBa PD»,08.08.2001, Ne 40, ct. 382.
95 Kynpsisuesa JI. B. IIpob6iemMbl MpaBOCHOCOOHOCTH HECOBEPIICHHOJCTHHX B MPEANPHHAMATEIBCKON chepe//
Kypnan. CumBoin nayku. — 2016. - Ne13. — C.7
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N3yuass  ykazaHHbIE  CIOCOOBI  ydacTUs  HECOBEPIICHHOJETHHX B
MPEANPUHAMATETLCKON cepe, MOXKHO BBIICTUTh U JTOTIOJHUTEIBHBIC, KOTOPHIC
HE TaKue pacIpoOCTPAHEHHBbIE, HO BCE XKE HMEIOT MECTO B TPaXTaHCKHUX
MPaBOOTHOIIEHUAX. K HUM MOKHO OTHECTH:

. HaubGonee y3kas KkaTeropusi, KOTOpas OXBaTbIBAET  TOJBKO
KpeCThIHCKOE ((pepMepcKkoe) XO03iUCTBO. 3/1€Ch CYHIECTBYET OMNpEEICHHBIH
BO3PACTHOM 1I€H3, MO JOCTHXKEHUIO KOTOPOTO JIUIIO HAJEISETCA MpaBaMu y4acTus
B HeM. Mm sBusierca 16-metHee nwuio. CyIiecTBYeT HECKOJIBKO OCHOBHBIX
0COOEHHOCTEM TaKOTO XO35MCTBA: OJHO U3 KOTOPBIX - IEUCTBYET 0e3 00pa3zoBaHus
IOpUJIMYECKOTO JIMIIA, APYroe TJiaBa KPECThIHCKOTO ((PpepMepcKoro) Xo3sicTBa
JIEUCTBYET Ha MpaBax MpeAnpUHUMATENss 0e3 o0pa3oBaHUs IOPUIUYECKOTO JIHIIA,
HECOBEPIIICHHOJICTHUN TpaXXAaHUH MOXKET UM OBITh TOJIBKO MPU NMPUOOPETEHUU
TOJTHOI [IeeCIOCOOHOCTH ..

. Hpyrasg  kateropuss  OXBaTbIBAET IPABOBBIE  IOHATHUS, OHHU
3aKJII0YAIOTCd B TOM, 4YTO HAJENAIOT TMPaBOM HECOBEPIICHHOJIETHUX OBITh
yupenurtensimu FOJI. OqHako oHM MOTYT OBITH TOJIBKO B TOM Cy4dae, €CJIM CMOTYT
MPUOOPECTH CTAaTyC MHAMBUAYAIHLHOTO NpeAnpunumMarens. M3 storo ciemyer, 4To
3aKOHOJATENh J1aeT BO3MOXKHOCTh MM OBITh YYaCTHUKAMHU XO3SUCTBEHHBIX
OOIIIECTB YK€ C JOCTH)KEHUEM 14 JeT, 3TO CBA3aHO C TE€M, YTO HEOOXOJIHUMO
BHOCUTh  BKJaJ B  YCTAaHOBJEHHBIA  ¢GoHA. A  NpaBONPUMEHHUTEIN
peaycMaTpuBalOT Takol ¢akt, yto 14 5er, 3TO Takoil BO3pacT, KOTaa JHIO
MOXET PachopsiKaTbCsi CBOMUM HMMYIIIECTBOM M JaBaTh OTYET CBOUM JICHCTBHUSIM.
OpHako, He CTOUT 3a0BIBaTh, YTO HECOBEPIICHHOJETHE MOAPA3yMEBAET, YTO BCE
JNEUCTBUSL JUIA JOJDKHBI OBITh TOJOTYETHBI 3aKOHHBIM MpeactaButTeasiM. U
JTAHHBIM CJIydyall HE HCKIOYEHUE. TOJIbKO MUCBMEHHOE COTrJIaCHE JAEeT ITOJIHOE

IIpaBO HA BBCACHHUC HpC}IHpHHI/IMaTCHBCKOﬁ ACATCIBbHOCTH.

96 Mycaee M.I O HEKOTOPHIX  acClEKTaX 3aKOHOJATCIBHOIO  PEryJMPOBAHHS  OCYIICCTBICHHS
MPEeNPUHUMATEIHCKON NIEATETPHOCTH HECOBEpIIeHHONETHUX// BectHmk MockoBckoro yHuBepcuteta MBI
Poccun. — 2017. - Ne21.—-C.3



Takum oOpa3zoM, ydacTre HECOBEPIICHHOJCTHUX B MPEAIPUHUMATEIHCKOM
JIESITEIbBHOCTH MMEET MECTO B OOIIECTBE U 00Jiee TOTO CTPOTrO PEriiaMeHTHPOBAHO
3akoHOM. KoHe4HO, He Takoil 00beM BCeX MOJHOMOYMM OHM TIOJYYaroT Mo (HaKTy,
HO ¥ O3TO HE MeENmaeT WM OCYyIIeCTBIAThH CBOM TMpaBa B cdepe
peANnpUHUMATEILCTBA.

B xozme mnpoBeneHHOro WuCCieNoBaHUus MpoOeabl B 3aKOHOJATEIbCTBE,
SIBJISTFOTCSI JIMIIIb HEOOJBIIION YaCThIO MPOOJIEM, C KOTOPHIMA MOYKHO CTOJIKHYTHCS
Ha IpaKTUKe. B CBs3U ¢ 3TUM BOIIPOCH O COBEPUICHCTBOBAHUU HOPM, CBSI3aHHBIX C
peanu3aleil HEeCOBEpIICHHOJETHUMH OT 14 nmo 18 jer ux JeecrnocoOHOCTH,

MOJJIeKAT NalIbHEHIIel pazpaboTke.
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3AK/IIOYEHUE

JIo HacToALEro MOMEHTa B IOPHIMYECKOW HAayKe HE CIOXKHWIOCH €IUHOTO
NOAXO0/JAa K PEIICHHIO BONpOCa O TNOHMMAaHUM COJEPKaHUS TpakKIaHCKON
npaBocyOBbeKTHOCTH. CyIIECTBYIOT pa3iMyYHble TOYKU 3PEHMs] NPU OTBETE Ha
BOIIPOC, YTO BKJIFOUAET B ce0s JaHHAsI KaTErOpusl.

Takum o00pazom, ™PaBOCIOCOOHOCTh (PUZUYECKOTO JHIA, IO CBOEH
COLIMAIIBHOM W  IOpUAMYECKOM TNpPUpPOAE B JAHHBIA MOMEHT  SBJISIETCS
CyOBEKTUBHBIM IPABOM, KOTOPBIM MPEIOCTaBISAET CYyOBEKTY BO3MOKHOCTh UMETh
J00ble TMpaBa, KOTOpPbIE HE 3alpellaroTcsi 3aKOHOM, M, KpOME TOro, HECTU
00513aHHOCTH.

[IponenanHplii aHalIW3 TOPUBOJUT K  BBIBOAY, UTO TIpakgaHCKas
IPaBOCYOBEKTHOCTh MPEACTABIAECT COOON MPU3HAHHYIO 3aKOHOM (TOCYJIapCTBOM)
3a JMIOM CHOCOOHOCTh OBITH CYOBEKTOM TIpa’kJaHCKOTO MpaBa HAa OCHOBAaHUU
MMEIOIINXCSL Y HETO €CTECTBEHHBIX M COLUAIbHO-3HAYMMBIX CBOWCTB U KaueCTB U
UCXOs U3 11eJ1eCO00Pa3HOCTH TAKOTO MPU3HAHUS.

B unenom ke nelcTByromias OTEYECTBEHHAs CHUCTEMA KOJUIM3MOHHOTO
peryJMpoBaHus MPaBo- U — JAEECIIOCOOHOCTH UHOCTPAHLEB OLICHUBACTCSI HAYUHBIM
COOOIIIECTBOM JIOBOJIbHO HEOJHO3HauHO. C OAHOM CTOPOHBI — MOJIOKUTEIBHO,
MIOCKOJIbKY OHAa CTPOMTCS Ha OCHOBE JBYX KPUTEpPUEB M NPEeayCMaTpUBAET
UCITOJIb30BAaHUE KaK 3aKOHAa IPAXKJAHCTBA, TaK M 3aKOHA IOCTOSSHHOTO MECTa
KUTEIBCTBA, YTO B CBOIO OYEpPEb HANpPABJICHO Ha OOECleYeHUE MOJHOTHI U
rMOKOCTH TPABOBOIO peryiaupoBanus. B Toxe Bpems, kak yka3piBaeT B.JL
ToscThIX, OaHHAs CUCTEMA XapaKTEPHU3YeTCs W3IUIIHUM MaTEepPHAIU3MOM —
Ype3MEpHBIM pacIIMpeHueM cepbl AeMCTBUS OTEUECTBEHHOIO MpaBa (B CIyyasx,
NpeayCMOTpeHHBIX T. 2 U 1. 3 cr. 1195, a takxke n. 3 cr. 1197 I'paxxnanckoro
konekca Poccuiickoit @enepannn). Takoe peryJnpoBaHUE, IO MHEHUIO YYEHOTO,
CIIOCOOHO MOPOXK/IaTh «XPOMAIOIINE» OTHOIIEHHUS, YTO, KaK CJIEJICTBUE, MOBBIIIAET
PUCK HEHCIIOJIHEHMS PELICHUH OTEYECTBEHHBIX CYJOB 3a rpanuneil. C IaHHBIM

3aMCYaHUEM HCJIb3s HC COIJIACHUTLCA, OAHAKO CICAYCT TAaKKEC OTMCTUTL, 4YTO B
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CPAaBHEHHHM C paHee JACHMCTBOBABIIMMHM HOPMaMH, 3aKOHOJATENb 3HAYUTEIIBHO
pacIMpryl BO3MOXHOCTh NPUMEHEHUS WHOCTPAHHOTO IpaBa IMPHU ONPEACICHUU
paBOBOrO cTaTyca (U3MUECKUX Il (MpexXae TpaxkIaHCKas JeeCroCOOHOCTh
MHOCTPAHIIEB B OTHONIICHUU CJEIOK, coBepmaeMbix B Coro3ze CoBETCKUX
Conmanmuctuueckux PecryOnuk, W 0053aTeNbCTB, BO3HUKAIOUIUX BCIEACTBUE
npuunHenus: Bpena B Coroze Coserckux Commanuctuyeckux PecnyOmnuk, Bcerna
ompenesyiach ~ HUCKJIIOYUTEIBHO MO  COBETCKOMY  MpaBy).  YKa3aHHOE
00CTOSITEILCTBO CBUIETEIBCTBYET O TOM, YTO OT€YECTBEHHOE 3aKOHOMATENHCTRO,
BO3MOYKHO, HAXOJIUTCS HA MIYTH COBEPILICHCTBOBAHUSI.

B uwacTtHOCTH, pH peryaupoBaHUM OTHOIIEHHM C YYaCTHEM HHOCTPAHHBIX
rpaKjaaH B MOJIHOM Mepe COONIoAaeTCsl MPUHIIMIT HEIUCKPUMHUHAIINKM, UM TaKXKe
rapaHTUPYIOTCA Ha HAIMOHAJIbBHOM YPOBHE M MPEIOCTABISIOTCS HanboJee BaKHbIC
[paBa, IPEIYCMOTPEHHbIE Pa3JIMYHBIMU MEXKIYHAPOJIHO-IIPABOBBIMU aKTaMH
(Bceobmiert nexmnaparuei nmpaB uenoBeka, Jleknmapamueil o mpaBax 4eloBEKa B
OTHOUIIEHWM JIWIl, HE SBISIIOIIMXCSA TPaXKIAaHAMH CTpPaHbl, B KOTOPOW OHU
MPOKUBAIOT, MEXIyHAPOJHBIM MMAKTOM O TPAXKIAHCKUX U MOJUTHYECKUX MpaBax
U WHBIMH). 3aKpeIUICHHBIM € B KadeCTBE OCHOBOIMOJIATAIOIIETO MPUHITUIIA
HAlIMOHAJIbHBIA MPABOBOM PEXUM, IMPEAINOJIAararoluii ypaBHUBAHUE WHOCTPAHIIEB
B MpaBax C COOCTBEHHBIMH TpaKJaHaMH, B CBOIO Ouepe/b, XapaKTepU3yeT
Poccuiickyro denepanuio kak AEMOKPATUUECKOE TOCYIApCTBO U CIOCOOCTBYET
JAJIbHENIIIEMY PAa3BUTHIO MEXKIYHAPOIHOIO COTPYIHUYECTBA.

CormacHO  JaHHBIM  JIEMCTBYIOIIETO  POCCHUKCKOIO IPaKIaHCKOTO
3aKOHOJATEJNILCTBA HECOBEpIIEHHONIETHHE B Poccuiickonn @Denepanuu  Kak
YYaCTHUKH I'PAXKIAHCKO-TIPABOBBIX OTHOLIEHWN MMEIOT B PEaIU3allMy CBOMX IPAB
U 00s3aHHOCTEM  MHOXKECTBO  CYILECTBEHHBIX  OrPaHUYECHHUM, KOTOpPbHIE
CYIIECTBEHHO MOTYT MNOBJIUATH HA UX JEATEIBHOCTh. B TO ke BpeMs, U3 CMbICIIA
3aKOHOJIATENbCTBA BBITEKAET, YTO MOMEHTOM HACTYIUICHUS TIPaKIaHCKOU
MPABOCIIOCOOHOCTH SIBJISIETCS. MOMEHT POXKACHHS JMIA. PsJl ydeHBbIX BbIpakaroT
HECOTJIAaCHE C 3aKOHOJIATEJIEM W CUHUTAIOT, YTO BO3MOXKHOCTH CTAaTh YYaCTHHKOM

HEKOTOPBIX MPAaBOOTHONIEHUM BO3HUKAeT y rpaxnaH Poccuiickonn denepaunu
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Mnocje JIOCTWKEHHMSI HMMHU ONPENEICHHOro Bo3pacTta. B yacTHOCTH, CTaTh
YYaCTHHKOM JICIUKTHOTO O0S3aTeNbCTBA HECOBEPIECHHOJCTHUA TpakIaHUH
MOJKET CTaTh TOJBKO MOCJE JOCTUKEHUS UM Bo3pacTa 14 ner.

Chenku HECOBEPIIECHHOJETHUX, KOTOPbIE COCTOSAT B HCHOJIb30BAHUU
UMYIIECTBa, IMPUOOPETEHHOTO Ha CBOM 3apa0OTOK, CTUIEHIWIO JUOO HWHBIC
JIOXOJIbI, HEe TpeOyIOT B HWTOTE COTJIACHS POAMTENICH, a, ClIeIoBaTeIbHO, U HE
MPOTUBOPEYAT MPHUHIUITY CAMOCTOSITEIBHOCTU JIEATEIBbHOCTH MPEANPUHUMATEIIS.
Cornacio ct. 175 I'paxpanckoro kojekca Poccuiickoit ®enepaiuu, caeska,
KOTOpasi COBEpILIEHA HECOBEPUIEHHOJETHUM B Bo3pacte oT 14 no 18 ner 6e3
COTJIaCUsI €ro pOAUTENCH, YCHIHOBUTENEH WIIU TOTICUUTEISI, MOKET OBITh MTPU3HAHA
CyJIOM HEJICMCTBUTEILHOM JIMINL B CIIy4asx, KOIJIa TaKOe corjacue Tpedyercs B
COOTBETCTBHHU CO CT. 26 ['paxnanckoro kojaekca Poccuiickoit @enepannu. Tak Kak
CBOMM JIMYHBIM 3apaOO0TKOM, CTUIICHIUEH W MHBIMH JIOXOJIaMH, HE3aBUCUMO OT UX
dbopMbl  (IcHEXKHAsT WM  BEIIECTBEHHAs), HECOBEPIICHHOJECTHUH  MOXET
pacriopsikaTbesi 0e3 corjiacusi pojuTeNied, TO OIMACeHUs, KOTOPhIE KacaroTCs
HEOIPEICJICHHOTO TOJIOKEHUSI KOHTPAreHTOB MO TaKUM CHACJIKaM, MPOCTO

OECITOYBECHHHEI.
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