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AHHOTAIMSA

AKTYyanbpHOCTB PabOThI: 0CO00€ MPOU3BOCTBO MPEANOIaraeT pacCCMOTPEHUE
3HAUUTEIBHOTO YHCJIa PA3HBIX KATETOPUN TPaKIaHCKUX JIeJl, HAJIUYUE KOTOPBIX
onpenensercs npaBwiamu ['TIK. Opnako, I'TIK P® conepkuT MUHUMAIBHOE
KOJIMYECTBO  IIOJIOKCHHWH,  KacarmoImUXCd  OOImMX  IOJIOXKEHUH  0co0oro
MPOU3BOJICTBA.

I{ens paGoOTHI - MPOBECTH KOMIUICKCHBIN aHAM3 0COOOTO MPOU3BOJICTBA B
POCCHUICKOM TPaKJJaHCKOM IPOLIECCYAIbHOM MPABE.

3a7auu UCCIEI0OBAHMS:

1) onpenenuts NOHATHE U CIIEUPUKY 0COOOTO TPOU3BOJICTBRA,

2) BBISIBUTBH COCTaB JICJI 0COOOTO MPOU3BOJICTBA;

3) U3y4HTh KaTErOPHUH JIUII, YIaCTBYIOIIUX B JeJIax 0COO0T0 IPOM3BOICTBA;

4) pacCMOTpETh CTaIUH TPAXKTAHCKOTO CYIOMPOU3BOJICTBA B JejiaX 0CO00To
MIPOU3BO/ICTBA.

OOBEKTOM HCCIEOBAHUS SBISIOTCS OOIIECTBEHHBIE OTHOIICHUH ¢ cdepe
0co00ro MPOU3BOJICTBRA.

[IpenmMeToM wHcCclenoOBaHUsl SIBISIOTCS HOPMBI  HOPMBI  TPaKJaHCKO-
MPOIIECCYANIbHOTO TIPaBa, 3aKPEIUISIONINe KaTErOpur JeJd U 0COOEHHOCTH 0CO00TO
MIPOU3BO/ICTBA.

Metoasl HcclieIOBaHUST MPEACTABICHBI JTHAICKTUYECKUM, CPABHUTEIIBHO-
MIPaBOBBIM, CHCTEMHBIM, (HOPMATBHO-IOPUTUIECKUM.

[Ipu nanmmcanuu pabOTHl OBUIM HMCIOJIL30BAHBI: HOPMATHUBHBIC IMPABOBHIE
aKThl, yueOHasl W CHeluaabHas JIUTepaTrypa, MaTepraibl IOPUINUYECKON TPAKTUKHU.

Bcero ucnons3oBano 29 ncrounnkoB. O6beM paboTel coctaBmi 41 crpanuiy.
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BBEAEHHUE

CraTnel 2 ['paxmanckoro MPOLECCYAIIBHOTO KOJeKca PO
MPEyCMATPUBAECTCA, YTO 3aJa4aMU TPAXKJAHCKOTO CYIONPOU3BOJICTBA SBJISIOTCA
MPaBUJILHOE U CBOCBPEMEHHOE PACCMOTPEHUE U PA3PELICHUE TPAXKIAHCKUAX JIEIT B
HEesAX 3allMThl HapYyUIEHHBIX WM OCIAapUBAaEMbIX IpaB, CBOOOJ W 3aKOHHBIX
MHTEPECOB T'Pa)KJaH, OpraHu3anuii, npaB u uHTepecoB Poccuiickonn denepanuu,
cyonrekToB Poccuiickoit denepary, MyHUITUTIATIBHBIX 00pa30BaHUM, IPYTUX JIHII,
SBJISIIOIIUXCS CYOBEKTaMU TPAKIAHCKUX, TPYAOBBIX MU UHBIX MPABOOTHOIIECHUH.
['paxxianckoe  CyJIONMPOM3BOJCTBO  JOJKHO  CIIOCOOCTBOBATh  YKPEIUICHUIO
3aKOHHOCTH 151 IIPaBONOPSIAKA, MIPEIYIIPEKICHUIO [IpaBOHAPYIIECHUM,
(GhOpMUPOBAHUIO YBAXKUTEILHOIO OTHOIICHUS K 3aKOHY U CYAY.

I[Ipy »3TOM B JAaHHOM IIOJOXKEHUM CpEIM 3a4ad TI'PaKTaHCKOIO
CyJONPOMU3BOJCTBA HE CKA3aHO O 3allUMTE 3aKOHHBIX HWHTEPECOB YYACTHHUKOB
IrpaXJaHCKO-TIPABOBBIX OTHOUICHHM, KOTOpPBIE €IIE€ HE HApyIIEHbl U HE
OCIIapUBAIOTCS, HO KOTOPBIE TAKXKE JOJKHBI 3allUIIATHCA TOCYJIAPCTBOM B CUILY
HEOMpPEACICHHOCTH KOHKPETHBIX HOPUIUYECKUX (DAKTOB, MPABOBOTO IMOJOKEHUS
JUYHOCTU W T.M. JIJIsS OXpaHbl JAHHBIX HMHTEPECOB U MPEIyCMOTPEHO 0coboe
ITPOU3BOJICTBO.

Oco060€ npor3BOACTBO MPEINOiaraeT pacCCMOTPEHUE 3HAUYUTEIIBHOTO YHCIa
pPa3sHbIX KATErOpUM TIPAXKIAHCKUX JI€]I, HAJIUYUE KOTOPBIX ONPEAEIACTCS
npaBuwiamu [TIK. Tak, kK o0coOoMy MpPOU3BOJCTBY 3aKOH OTHOCUT JECSATH
KaTEropui rpaXxJaHCKUX JeJl, 3HAYUTEJIbHO OTJIMYHBIX JIPYT OT JIpyra.

Onnako, I'TIK P® coaepXUT MHUHHMMAIbHOE KOJMYECTBO IOJOKEHUM,
OTHOCAIIMXCS K ocobomy mpousBoiactBy. [naBa 27 I'TIK P® umeer Bcero ase
CTaThH, MOCBSIICHHBIX 0COOOMY TTPOU3BOJICTRY.

COOTBETCTBEHHO, MOKHO CKa3aTh, YTO B TEKYILIEM 3aKOHOJIATEJILCTBE O CYTH

0co00Tr0 IMPONU3BOACTBA HUYCTO OMMPCACICHHOIO HE CKa3aHOo.
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BmecTe ¢ 3TUM CyIecCTBOBaHHME MOJHOIEHHBIX OOMIMX MPAaBWII OTIEIbHBIX
Pa3HOBHUIHOCTEH CYJIONPOU3BOJICTBA MPU3HAECTCS CBUICTEIBCTBOM 000COOJICHHUS
JAHHOW OOIIHOCTH TIPaBOBBIX TOJIOKEHUW B OTpacid I[paBa, a YPOBEHb
00001IeHnid — TIOKa3aTeleM €ero MpaBOBOM CAaMOOBITHOCTH, €ro MecTa B
KOHKpETHOM oTpacnu mpaBa. bonee Toro, mpuusitue I'TIK P® tpebyer mHOrO
OCMBICJIEHUS CYyTH 0COOOT0 MPOU3BOCTBA.

OOBEKTOM HCCIEAOBAHMS SBJISIOTCS OOIIECTBEHHBIE OTHOLIEHUU ¢ cdepe
0Cc000T0 MPOU3BOICTBA.

[Tpenmerom UCCIIEIOBAHUS BBICTYIIAIOT HOPMBI rpakIaHCKO-
IPOLIECCYATbHOTO MPaBa, 3aKPEIUIIONINE KATETOPUH A€ U 0COOEHHOCTH 0CO00Tro
MIPOU3BO/ICTBA.

Llens paGoTHI - MPOBECTH KOMIUIEKCHBIN aHAIU3 0COOOT0 MPOU3BOJCTBA B
POCCHIICKOM TpaXkJIaHCKOM MPOLECCYyaIbHOM ITpaBe.

J171s1 3TOro ONpenenaoTCs CIEaYIOINE 3a0auu:

1) onpenenuth MOHATHE U CHIEU(DUKY 0COOOTO MPOU3BOICTBA,;

2) BBISIBUTH COCTaB JIEJT 0COOOTO MMPOU3BOCTRA;

3) U3y4YUTh KaTErOPUH JIMII, YIACTBYIOIIUX B J€JIaX 0COOOT0 MPOU3BOICTBA;

4) pacCMOTpETh CTaJIUU TPAXKIAHCKOTO CYIOTPOHU3BOJCTBA B JelIaX 0c000T0
MIPOU3BO/ICTBA.

JlocTikeHne TIOCTABIIGHHOW 1IENM U pelnieHue chopMyIMpOBaHHBIX 3ajad
OCHOBBIBAJIOCH Ha OOIIEHAYYHOM JAUAJIEKTUUYECKOM METOJE MO3HAHMS, a TAKXKE Ha
CIEAYIONINX CHEUUATbHBIX METOJaX HCCIEIOBAHMS: CPABHUTEIHLHO-TIPABOBOM,
CUCTEMHOM, (POPMaTLHO-FOPUIUYECKOM.

TeopeTtuueckyro 6a3y UCCIEIOBAaHUS COCTABWIIM TPY/Ibl TAKUX aBTOPOB KakK:
AprynoB A.B., braxees B.B., lonranosa U.B., [Ipyxkosa C.A., 3elinep H.b.,
HcaenkoBa O.B., Konosanos A.H., Koctennu B.U., Koctpy6a A.B., Mouceenko
O., ITucaper A.H., PoxxkoBa M.A., Py3akoBa O.A., Cunenko E.B., Conoxanun
B.I1., Tapacosa E.H., Ty3o JI.U., ®panmudopos A.IO., ®ypca O., Illakapsu
M.C.
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[Ipu  Hamucanuu  paboThl  ObUIM  KMCHOJB30BaHbl  ['paskIaHCKHIA
npolieccyanbHbIi KOJEKC U UHbIE (heqepalibHble 3aKoHbI. [Ipyu Hanmucanum paboThl
Tak)Ke ObUTH MCIIOJIb30BaHbl MaTEpPHAIIbI CyA€OHOM MPaKTUKH.

CtpykTypa paboThl TpelCTaBlieHa BBEJCHHEM, JIByMs  TJlaBaMH,
noJipa3fieIeHHBIMA Ha 4YeThIpe maparpada, 3akioueHrueM U oubanorpadguueckum

CIIMCKOM.



I''TABA 1. OBIIAA XAPAKTEPUCTHUKA OCOBOI'O ITPOU3BO/JICTBA

1.1. Tlonsitue u cnenuduka 0cod0ro NPON3BOACTBA

B rpaxpmaHckoM mporecce CymEeCTBYET JIOCTATOYHO 3HAYUTEIIBHOE
KOJIMYECTBO BUAOB CYNONPOU3BOACTB. OHU NIENATCS MO Pa3HBIM OCHOBaHHSIM (B
3aBHCHMOCTH OT JIMI] YYaCTBYIOIIUX B JIeJie, MPEJAMETa U Ip.). MBI 1mojaraem, 4To
OHM JIOJIKHBI OBITh MJICHTUYHBI TOJBKO B OJTHOM - 3TO 3alllMTa MPAaB U UHTEPECOB
rpaXJIaH, BOCCTAHOBJICHHMS HApYIIEHHbIX IIpaB, MPECEUCHUS] HE3AKOHHBIX
JNEUCTBUH U BO3JIOKEHUSI OTBETCTBEHHOCTH 3a OCYIIECTBICHHE TOJ00HBIX
nerictBui. OJHAKO B KaXJOW PAa3HOBHUIIHOCTU CYJIONPOM3BOJICTBA CYIIECTBYIOT
CBOM OCOOEHHOCTH.

Oco00€ TMPOU3BOJCTBO MOSBUIOCH JIOCTATOYHO JABHO B OTEYECTBEHHOM
MIPOLIECCYAIBHOM 3aKOHOAATENBCTBE. TaK, «eme BO BpemeHa Pumckon umriiepun
MPEANoJIarajJoch, YTO B ONMPEACICHHBIX CIIy4asX JIMIIO MOXET OOpaTUTHCS K CYbe
U JI0Ka3aTh Mepel] TOCYAapCTBEHHBIM O(PUIIMATBLHBIM JIUIIOM, YTO TOT WM WHOMN
(bakT NeCTBUTENBHO UMENI MECTO, HO JJOKYMEHTHI O TakoM (pakTe yTepsiHbl. DTH
(bakThl Ha3Badu HOPUAUYECKUMH, MMOTOMY YTO TOJIBKO TMPU UX HAIMYMM Yy JIUIA
BO3HHMKAIOT IOPUAMYECKUE TpaBa. YCTAHOBIICHUE TaKWX HOPUINYECKUX (PAKTOB
roCy1apCTBO BCErJa IOPYdYAJO0 HE OTHAEJIIBHO B3ATOMY 4YEJIOBEKY, a CyAy Kak
CIICIIMATIU3UPOBAHHOMY TOCYJAPCTBEHHOMY YUYPEXKICHHUIO, 3adadeldl KOTOpPOro
SBJIICTCSI UCCIICIOBAaHUE HA OCHOBAHWHU JIOKA3aTEIhCTB TEX WJIM HWHBIX (PAKTOB,
MMEIOIIHX OPUANIECKOE 3HAUCHIE) .

MatepuaibHBIM TIPAaBOM OYEPUYUBACTCS KPYT IOPUIUYECKUX (PAKTOB,

KOTOPLBIC Tpe6yeTC$1 YCTAHOBUTL CYJAOM JJIA TIOJIHOTO KW BCCCTOPOHHCTO

! Koctpy6a A.B. Oco60e mpon3BOACTBO KaK (OPMa yCTAHOBICHHS IPABOIPEKPAIIAIOLINX IOPHIMUCCKHX (DAKTOB B
TPaXAaHCKHUX MpaBooTHoUEeHUsX // 'paxnanckoe npaso. 2017. Ne 5. C. 29.



pPacCMOTpPEHHMsI [ieJa, HO MMEHHO IPaBWJIa IIPOLECCYAJIbHOTO 3aKOHOAATEIbCTBA
YCTaHABIMBAIOT IPAaBOBOM HMHCTPYMEHTapuil I  IPOBENCHMS  JAHHOIO
ycTraHoBjeHus. bonee Toro, pemienue cyieOHbIX OpraHOB, KOTOPBIM (PUKCUPYETCs
B JOKYMEHTaJbHOH (popMe NpPEeayCMOTPEHHBIE CYIAOM IOPUIUYECKHE (PaKTHI,
MOYHO PacCMaTpuBaTh, C OJJHOM CTOPOHBI, KAK CAMOCTOSITENIbHBIN IOPUINYECKUN
dakT 1Is MaTepualbHBIX TPaXXTAHCKUX MPABOBBIX OTHOIICHUH, a C APYToM - Kak
VUCTOYHHK CBEICHUH O IIOATBEPKICHUM CYIIECTBOBAHUSA  ONPEIEICHHBIX
IOPUINYECKUX (PAKTOB M MX IOPUIUYECKHX MOCHeACTBUNA. VIMEHHO yka3zaHHOE
OOCTOATENBCTBO U OOYCIIOBIMBAET B3aWMOCBS3b IOJOXKEHUI MaTepuanbHOIO U
IIPOLIECCYAIbHOIO IIPaBa B paMKax IPOLECCa MPaBOYCTAHOBIICHUS, B YaCTHOCTHU
MPaBONPEKPAAIOIINX IOPUANYECKUX (PAKTOB.

Ha nporsxenun nociennux 15 net ocodoe mpou3BoACTBO, OCOOEHHO MOCe
NPUHATHS HACTOSAWETO ['pakIaHCKO-TIPOLECCYAIbHOTO KOJEKCa, I0JBEPKEHO
IIOCTOSIHHBIM ~ M3MEHEHUSAM W HOBIIECTBaM. SIBIAACH  Pa3HOBUIAHOCTBIO
IPa)x/1aHCKOI0 CyAOIPOU3BOJCTBA 0CO00E MPOU3BOJICTBO MPU3HAECTCSI HEUCKOBBIM,
OJHOCTOPOHHHMM IPOU3BOACTBOM C OTCYTCTBHEM CIIOPA O MPABE, 3AIIUTHI [PaBa-.

[lenbto 0co0OTro MpPOM3BOACTBA SIBISETCS MOJITBEPXKIEHUE B OECCIIOPHOM
OJIHOCTOPOHHEM MOpPSAAKE (PAKTOB, KOTOPbIE HMEIOT IOPUIMYECKOE 3HAYEHUE,
OeccriopHble MpaBa M OXpaHy HWHTEPECOB 3asfABUTEN, KOTOPBIE CBSI3aHbI C
OCYILIECTBJICHUEM NMPUHAIEKAIUX eMy O€CCIIOPHBIX IIPAaB.

B ocobom mpou3BOACTBE HET CTOPOH C MPOTHUBOIOJIOXKHBIMU HHTEpPECAMHU,
MOCKOJIBKY HET HEOOXOJUMOCTH OXpaHITh HapyUICHHbIE WIH OCIapUBaeMbIe
npaBa. OTCyTCTBHE CTOPOH M IPAaBOBOIO CIOpa JENAaeT HEBO3MOXXHBIM
IIPENBABICHUE BCTPEYHOIO HCKAa, 3aMEHY CTOPOH, 3aKIOYEHUE MHUPOBOIO
COIIallIEHUs U T. . B yKa3aHHOM U HE CyIIeCTBYeT HEOOXOJUMOCTHU, MOCKOJIBKY
LEeIbI0 0COO0ro TPOM3BOJACTBA SABISIETCS HE OXpaHAa HapYUIEHHBIX WU

OCIIapHuBACMBIX IIPpAaB, HC pPA3pCHICHUC CIIOpa MCKAY JIMIAaMH, a YCTAHOBJICHHC

2 Mouceerko O. MHCTHTYT 0CO6Or0 MPOM3BOACTBA B IPAXIAHCKOM HpoLecce // X03siHcTBO i npaso. 2014. Ne 10. C.
32.
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IIPABOBBIX, JI0KA3aTEIbCTBEHHBIX (PAKTOB, IPABOBOIO CTATyCa JIUYHOCTH, PELICHHUE
VHBIX IIPaBOBBIX BOIIPOCOB.

OcHOBHOM 3amayeii 0coOOro MPOU3BOJACTBA SABJISIETCA YCTAHOBIICHHE
IOPUIMYECKN 3HAYMMBIX (DAKTOB, IIPABOBOIO CTaTyca rpaxkaaHuHa. Mctopuuecku
CIIO)KUJIOCHh TaK, MpoOjieMa YCTAaHOBIICHUS IOPUIWYECKUX (DAKTOB B HAMOObIIEH
MEpe paccMaTpUBAETCS B paMKax IPa)KJaHCKOIO MPOLecCyalbHOro npasa. B cBs3u
CO CKa3aHHBIM W IPABOBOM MHCTPYMEHTAPHUW IS NIPOBENCHUS AAHHBIX JCHCTBUI
SBIISIETCSL CYry0O TpolleccyalnbHbIM. BmecTe ¢ 3TUM HEOOXOAWMO OTMETHTb, UTO
IPEIMETOM JIaHHOTO YCTaHOBJIEHUS, OOBIUHO, MPU3HAIOTCA IOPUIUYECKHE (PaKThI,
KOTOpPbIE UMEIOT MECTO B KOHKPETHBIX MAaTEPHAJIbHBIX, & HE B IPOLECCYATbHBIX
IPaBOBBIX OTHOIIECHUSX, YTO SIBHO CBUJETEIBCTBYET OO0 HX MaTepUalbHO-
IIPaBOBOM MPUPOJIE, @ IOTOMY U CO3JAET MHTEPEC MPEACTABUTENIEH MaTepUaIbHO-
IIPaBOBOT'0O HAIPABJICHHS B [IUBUIMCTUKE K UX PaOOTaM.

SBisisich OCHOBOIIONATAIOUIEH KaTeropuei, opuanyeckue (GakThbl sBISIFOTCS
IIPEIMETOM HAy4YHBIX HCCIEJOBAaHUI 3HAYUTEIIBHOIO YMCJIA YYEHBIX-FOPHCTOB B
TE€UEHUE JIECATUIIETUH, U, KaK pe3yJbTaT, CErOAHs J€Hb 00BEM HEU3yUYEHHOTO WU
MaJIOM3Y4Y€HHOTO B KOHLENLUHU OPUINYECKUX (PAKTOB CYIIECTBEHHO CY3HJICA.
Bmecte ¢ 3TUM HEOOXOJUMO YYHUTHIBaTh, YTO OTAENIbHbIE MPOOJIEMBbl JAaHHOU
cheppl BCe XK€ HE HAIIM JOJDKHOTO OCBEIICHHMS Ha CTPaHULAX IPABOBOM
JUTEPATYPBHI.

K »tum Bompocam, HampuMep, OTHOCATCS CBOWCTBA HEKOTOPBIX
IOPUANYECKUX (DaKTOB, MEXaHM3M BO3HMKHOBEHMS MOCIEACTBUNA HOPUIUYECKUX
¢dakTOB, a TaKXKe IMpoleaypa YCTAHOBJICHHUS IOPUAMYECKUX (AKTOB M HX
nociencTsuii. IMEHHO YyKa3aHHBIM M OOBSCHSETCA aKTyaJlbHOCTh M HAyYHbBIN
MHTEpPEC K M3YYEHUI0 BONPOCOB  YCTAHOBJIEHHS  PABONPEKPAILAFOIINX
IOPUIUYECKUX (PAKTOB MPU MOMOLIY ONPEEICHHBIX MPOLECCYAbHBIX CPEJCTB.

Ha pemenun cynamu 1en o0 YCTaHOBJICHMM HOPUIUYECKUX (PAKTOB
cyneOHasi NeATENbHOCTh MOKET OBbITh 3aKOHYEHa, TaK Kak y 3asBuTeNs Oynaer
oOs3atenbHbId Uid Beex AokyMeHT. B.M. Kocrenmuem B OoTHOWIEHHMH 0cOOOro

IPOM3BOACTBA IO JejlaM 00 YCTaHOBIEHUH (DaKTOB, MMEIOIIUX IPAaBOBOE
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3HAQYEHUE, JIENIACTCS BBIBOJI, YTO IOSIBJICHHE CBSI3aHO HE C PELICHUEM CyJa... a C
caMuM fopraudeckuM daxtom’. B.IT. BoIokaHHHBIM OTMEYAETCS, YTO B 0COOOM
IPOM3BOJCTBE YCTaHOBJIeHHE (aKkTa UTOroBas IIeNib CYyIONpPOU3BOACTBA, a
HEOOXOIMMbIE TOCICCTBUS BO3HUKAIOT aBToMaTHdecku . O.B. McaeHkoBa Takxke
NPU3HACTCS yCTAHOBJICHHWE IOPUIUYECKHX (PAKTOB «CaMOIENIbI0» 0CO00ro
HpOI/IBBOI[CTBaS. P.®. T'adapoBeiMm u [I.H. T'opiiyHOBBIM MOJYEPKUBAETCS, UTO
00BEKTOM 0CO0OTO TMPOM3BOJICTBA MPU3HAECTCS YCTAHOBIEHUE OOCTOSITEIBCTB,
KOTOpbIE HMEIOT IOPHIWYECKOE 3HAYEHWE © MOTYIIMX MOBIMATH Ha
BO3HMKHOBEHUE, U3MEHEHHE HUJIU ITPEKPAIICHHUE IPABOBBIX OTHOIIECHMA.

Heb6e3binTepecnoii cnenyer npusHath nozunuio J[.O. Ty3oBa, coriacHo
KOTOpOH TpeOyeTcss HOPMATUBHO YCTAHOBUThH MPOLEAYpPY YCTAaHOBIIECHHS (akTta
HUYTOXKHOCTH - KaK BUJia 0co00ro mpou3BojcTBa. Bo Becex cimydasx oOHapyKeHUs
IIPY PACCMOTPEHNUH MCKA OTCYTCTBHUS CIIOPA O IIPaBE CYJbI TOJKHBI OCTABJIATh UCK
0€3 pacCMOTPEHUS U Pa3bsACHATH UCTILY, YTO OH UMEET MPaBO MOJaBaTh 3asIBICHUE
B IIOPSZIKE 0CO6Oro TPor3BoACTBa’. BEposTHO, MPHBEICHHAs TOUKA 3PEHMS aBTOPa
HE BIIOJIHE 00OOCHOBAHA.

«3aK0H U JOKTpUHA UCXOAST U3 TOTO, UTO CIOP O MPABE - 3TO OOBEKTUBHBIE
IPOTUBOPEYMST CTOPOH. OTH MPOTHUBOPEUHUS MBICIATCA KakK MOTEHIMAIbHbIE,
TEOPETUYECKHUE, HACATM3UPOBAHHBIE, CYOBEKTUBHO OHM MOTYT U HE OBbITh
BBIPQKEHBI: OTBETYHK MOXET HE BO3paXaTh NMPOTHB TpeGoBaHmii ucTuay» . Tak,
H.b. 3eiinep cuurtaer, 4To JjIsi CYyIIECTBOBAHUS CIOpa O MpaBe HE HYKHO, YTOOBI
BCerja CyOBEKThl MPABOBBIX OTHOLICHUM OBLTM B COCTOSHUU TMPEpPEKaHUsi IO
BOIIPOCY OCYILECTBJIEHUSA UMHU UX MPaAB WU o6s3anHOCTEl’. M.C. [TakapsiH Takxke

OTMECYACTCs, UTO CIIOp O IIpaBC - 3TO IIpaBOBas, a HE q)aKTI/I‘IeCKaSI KaTeropus, 3TO

¥ Kocrenma B.M. CymgHocTs 1 crieriuika 0co60ro mpoM3BOICTBA 10 PACCMOTPEHHUIO W PA3PELICHHIO e 00
YCTaHOBJICHUH (haKTOB, IMEIOLINX Iopuamdeckoe 3HaueHue // FOpuamaeckas mpicas. 2003 Ne 3 (16). C. 119.

* Conoxanmu B.IT. Criopsl B HEHCKOBBIX POM3BOACTBAX // Poccuitcknii opummaeckuii xyprair. 2004, Ne 2. C. 72.
® Ucaenkosa O.B. IleieBbie yCTAHOBKH B HEHCKOBBIX POM3BOJICTB B MPaKIaHCKOM mporecce / 3akor. 2008. Ne 7.
C. 60.

6 Ty3oB JI.U. Uckwu, cBs3aHHBIC C HeAeHCTBUTEIBHOCTEIO cienok / Tlox pen. B.JI. Xackens6epra. Tomck, 1998. C.
22.

" lonrasosa M.B. OG yCTAaHOBJICHHHN IOPHANYECKOTO (hAKTa — OCHOBAHHS HHYTOKHOCTH 3aBEIIAHHS B PAMKAX
ocoboro npousBoacTia // Hotapuyc. 2015. Ne 5. C. 43.

8 3eiinep H.b. CynebHoe pemenue 1o rpaxkaanckomy aeny. M., 1966. C. 6.
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OOBEKTHMBHOE  COCTOSIHME TMpaBa, a He  CYOBEKTHMBHOE  OTHOIICHHE
3aMHTEPECOBAHHBIX JHUI. B 3T0 e BpeMsa YyKa3aHHas TOYKa 3PEHUs
nojaJiep>kuBaeTcs He BceMu ydeHbIMH. Tak, O.B. McaenkoBa nonaraer, 4to crop
MOSIBIIIETCS. TOJBKO TOTJA, KOTJa MOBEACHUE OAHOTO M3 YYACTHHUKOB IPABOBBIX
OTHOILIEHWI HE YCTpaWBaeT MO Kakou-nnbo mpuunHe (OyIyIIero McTia), Koraa
MOSIBIISIETCS CYOBEKTHBHOE HECOBMANCHIE MHCHHIT CIIOPSIIIX CTOPOH".

Mpbl monaraem, 4TO BO3HHMKHOBEHHE CIOpa HE BCErJa COMPOBOXKIACTCS
MPOTUBOMOJIOKHBIMA TOYKAMHU 3pPEHHSI CTOPOH, a MOXET MMETh MECTO, KOTJa
CYIIIECTBYET OOBEKTUBHASI MPOTUBOIOJIOXHOCTh MHTEpecoB. s ciydaeB, Korja
OOBEKTUBHO  MPOTHUBOIOJOXHBIE HHTEPEChl CTOPOH HE  MOJAKPEIUISIOTCS
CYILIECTBOBaHHEM (PAaKTUUYECKOIO CIOpa, B IPa’kJAaHCKOM IMPOIECCyalbHOM MpaBe
YCTaHABJIMBAETCSI MHCTUTYT MPU3HAHUS UCKA OTBETYUKOM.

Ceromnsi MpaBOyCTaHABJIMBAIONINE, MPABOMPEKPAIIAIONINE JTOKYMEHTHI, a
TaKKe  JIOKYMEHTBhI, KOTOPbIMU  TOJATBEPXKIAECTCS  HAJIMYHE  OTIAEIbHBIX
00CTOSITENBCTB (CHPaBKH, 3aMMUCH TPAKIAHCKOTO COCTOSTHUS) JOCTATOYHO BAXKHBI,
W B CUTyalldd, KOTJla JIaHHBIC JOKYMEHTBHI yTpau€Hbl, YHUUYTOXXEHBI, WJIM B HUX
JOMYIIEHBI OMMOKH, TPEOYETCSl YCTPAaHUTh X, JIJIT HOPMAJIBHOTO OCYIIECTBICHUS
NESTEIBHOCTH TPaKIaH . B yKa3aHHOM COCTOUT IOPUIMYECKas IIPHPOAA 0COOOr0
MIPOU3BO/JICTBA.

Kak ormeuator A.H. Ilucapee u B.E. JleBueHkO «XapakTepHOMI
OCOOCHHOCTHIO JIAaHHOTO BHJIa CYJONMPOU3BOJICTBA OYyJIET SBIATHCS U TO, UYTO
CYIIECTBYIOT CyOBEKTBI, TOSBICHHE KOTOPBIX B TIpoliecce O0OYCIOBICHO
KaTeropueil Jiel OTBEJACHHBIX I PACCMOTPEHUS B TOPSAJIKE 0COOOTO
npou3BoJicTBa. Hampumep, nena o TpU3HAHUM TpakJIaHWHA HEIEeCTIOCOOHBIM
paccMaTpUBaAETCs C 00S3aTEeNbHBIM YYaCTHEM TPE/ICTaBUTENIC OPraHOB OMEKH U
MONEYUTEILCTBA, a TIPU MPU3HAHUY TPaXKJaHWHA 0€3BECTHO OTCYTCTBYIOIIUM HJIU
00 OOBSBIICHUHU TPAKIAHIMHA YMEPIIIUM B JieJie 00s3aTEIbHO JIOJDKEH y4acTBOBATH

npokypop 4. 3 ct. 278 I'TIK P®. B cT. 26 rpaxk/1aHCKO-TIPOLIECCYAIbHOTO KOAEKCa

% [llakapsr M.C. YueHHe 0 CTOPOHAX B COBETCKOM TPakIaHCKOM mpomecce. M., 1983. C. 7.
% ®ypca O. Yuactue 3auHTepeCOBAHHBIX IHI] B A€TaX 00 yCTAHOBICHHH (haKTOB, KOTOPHIC HMEIOT FOPHIHUCCKOE
3nauenue // I1paBo. 2015. Ne 14. C. 65.
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YCTaHOBJIEH IIepeUeHb Jell, KOTOpble paCCMAaTPUBAIOTCA CY/IOM B HOPSIKE 0COOO0TO
NPOM3BO/ICTBA. IlepedeHp ABIACTCA OTKPBITHIMY .

C.A. [IpyxKoBa mojiaraet, 4To MOKHO BBIJCISITh OTACIbHBIC XapaKTePHBIC
CBOWCTBa 0OCOOOTO MPOM3BOJICTBA: MPEAMETOM CYIeOHOW 3alIuThl MpPU3HAETCA
3aKOHHBIM HMHTEpeC; UEeNbl0 CyneOHOM NeATEeIbHOCTH — OXpaHa YKa3aHHOTO
UHTEepeca; Mo JAejlaM 0co00ro MpOM3BOACTBA BO3MOXKHOCTH CIIOpa O IMPaBOBBIX
OTHOIICHUAX JIUI, KOTOPbIE MOOJDKHBI yYacTBOBAaTh B IPOU3BOJICTBE IO JETY;
criocoboM CyZeOHOM 3aIIMThl SBJSIETCS KOHCTATallMsl HEKOTOPBIX, IOPUIANYECKU
3HAYUMBIX (PAKTOB WMJIM COCTOSIHWH; JieNia TaHHOW Pa3HOBHIHOCTHU TPa)KIaHCKOTO
CYJOTIPOM3BOJICTBA  BO30YXKAAIOTCSI  MOCPEACTBOM TIOJA4Yu  3asBICHHS, HE
UMCIOIIETO  MaTepUALHO-TIPABOBOTO  TPeOOBaHHWS K  HHOMY  YYaCTHHKY
MaTepHAbHBIX TPABOBBIX OTHOILICHUI; JTUIA, TPHHUMAIOIINE aKTUBHOE y4acTue B
nene, ¢ COOCTBEHHBIMH HMHTEPECAaMHU HEMOCPEJACTBEHHO HE TPOTHUBOCTOST JPYT
Ipyry; JAefla HUMEIOT BO3MOXKHOCTb pa3pelleHus] Ha OCHOBE MaTepHajbHBIX
TOJIOXKEHHH YaCTHOMPABOBOTO XapakTepa. .

[To muenuto B.B. bnaxeeBa, gena oco00ro mpou3BOJCTBA UMEIOT TOJBKO
OVH OOBEIUHSIOMINN MPHU3HAK, KOTOPBIA 3aKI0YaeTcs B TOM, YTO MPOIEaAypa
PAaCCMOTPEHHs KaKIOr0 M3 HHX [0-CBOEMY OTJIMYHA OT HCKOBOTO™. MBI
NOJICP)KUBAaEM JIaHHOE MHEHHUE aBTOpPa, IMOCKOJBKY CETOJHS B TPaXKIAHCKOM
COTJIACHBI HET €AMHOTO 0COOOTO MPOM3BOJCTBA, & CYMIECTBYIOT TOJBKO «OCOOBIE
NPOM3BOJICTBA, KOTOPBIC TPEACTABISIOT COOOW OTrpaHMYCHHBIC CHENU(DUICCKHE
NOPSIKK ~ pa30OMpaTeNnbCTBa — pPa3iiMYHBIX — KATETOPHWA  Jell,  CYIIECTBEHHO
OTJIMYAIOIINXCS OT HCKOBOTO TOPSAKA PACCMOTPEHHS TPa)KIaHCKO-TIPABOBBIX

14
CIIOPOBY .

" MMucapes A.H., Jlepuernxo E.H. Oco60e MpoH3BOACTBO B TpaskIaHCKOM mporiecce Poccu // DkoHOMHKa,
yIpaBJIeHHE U IIPaBO: HHHOBAIIMOHHOE perreHue mpobiaem. CoopHuk crateit modeanteneit VIII MexayHapoaHoit
Hay4HO-TIpaKTH4ecKol KoHdepeHmy : B 3 u.. 2017. C. 143.

12 Npysxkosa C.A. HekoTopbie BOIIPOCH 110 0cOGOMY MPOM3BOACTBY B TPAKIAHCKOM CYIOMPOM3BOACTBE // HAYKA 1
obpazoBaHue B riobanbHbIX nporeccax. 2015. Ne 1 (2). C 69.

3 Braxcees B.B. O cymecTBOBaHIH 0COOBIX IPOU3BOACTB B ApOHTPAKHOM Mpowecce // AKTyalbHbIE IPOGIEMb
rpaxaaHckoro npasa u npomecca. 2006. Ne 1. C. 256.

¥ Tam xe. 256.
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['MaBHBIM MPU3HAKOM O0OCOOOT0 MPOU3BOJICTBA MPHU3HACTCS MPEIyMIIIUS
0eCCOPHOCTH U3yYaeMbIX B €r0 paMKax TpeOOBaHUM.

COOTBETCTBEHHO, B TMOPSAKE OCOOOTO TMPOM3BOJCTBA MOTYT H3y4aThCs
JT100bIe Pa3HOBUAHOCTHU JI€J, IO OTHOIIEHUIO K KOTOPBIM Pa3yMHO YCTaHOBJICHHE
JAHHOW MPE3yMIIUHU, B YACTHOCTU JieJla O pa3BOAEC IO B3aMMHOMY COTJIACHIO
CYyNpyroB NpU HAJIUYUU HECOBEPUICHHOJETHUX JETel M OTCYTCTBHM CIOpa O
JETSX.

@DYHIaMEHTOM CHCTEMBI TMPUHITUIIOB OCOOOTO TMPOM3BOJCTBA MPU3HACTCS
CJIEICTBEHHBI TUI MPOLECCA, YTO MOJPAa3yMEBAET YCUICHUE aKTUBHOCTU CyJia B
o0JlacTh JTI0Ka3bIBaHMUS OOCTOSITENLCTB Jeia. bojee TOro, BMECTO NPUHIUIIOB
IJIAaCHOCTH U HEMOCPEJACTBEHHOCTH  JOJDKEH  HUMETh  MECTO  MPHUHIIMI
KoH(pueHnuansHocTH. Pacnonoxxenue npaBusl 06 ocodbom mpousBoacTBe B I'TIK
P® u AIIK PO, Bmecre ¢ MOTOKEHHSIMH, PETIIAMEHTUPYIOIMMU HCKOBOE
MIPOU3BOJICTBO, HAPYIIAET CTPYKTYPY NAHHBIX MPOLECCYyalbHBIX KOJIEKCOB BBUAY
HECOBMECTUMOCTH MPUHIIMIIOB HCKOBOTO M 0COOOT0 MPOU3BOICTBA.

Paznuuust B Tumax mnporecca (MCKOBOE — COCTSI3aTeNIbHBIA, 0co0oe -
CJIEICTBEHHBII) U B IOPUANYECKON MPUPOJAE ACATEILHOCTU CyJa MO pa3pelieHUo
nen uckoBoro (memp — oxpaHa IpaB) W ocoboro (Ileb - 3am[UTa IIPaB)
MPOU3BOJICTBA NPEAONPECTIIOT HEOOXOIUMOCTh HCCIEAOBaHUSA Jiel 0COo00ro
IIPOU3BOCTBA B PAMKAX CAMOCTOSITEIIbHOMN MPOLECCYanbHOM HOPMBI

3akoHOJaTEIb BO3JIOKUI Ha Cy/eOHbIC OpraHbl HEXapaKTEepHbIE I HETO
(GYHKIIMKA BBISIBJICHUS T€X WM WHBIX OOCTOSITENHCTB O€3 pa3pelieHusi CIOpOB O
npaBe. OQHAKO CEroJiHs CyJ SIBJISIETCS HE €IUHCTBEHHBIM OpPraHOM, KOTOPBIM
MOTYT YCTaHaBIUBAThCSA ropuaudeckue ¢aktel. OH cUCTeMaTU3UpyeT U
MOATBEP)KIAET X B COOCTBEHHBIX PEIICHUSX, OJHAKO HEIh3s TOBOPUTH, YTO OH
dbopmupyeT HOBbIe opuanyeckue ¢Gaktbl. CyeOHbIM pPEIIEHUEM CTUMYIHPYETCS

pa3BUTHE MPABOBBIX OTHOIICHWI. B crity ocobeHHOCTEl 0c000r0 TPOM3BOJICTBA,

= ApbuTpaxHsIii mpoleccyanbHbiil kogeke Poccuiickoit @enepaunn ot 24.07.2002 N 95-03 (pen. ot 28.12.2017) //
Co0Opanue 3axkononatensctea P®. 2002. N 30. Cr. 3012.

16 ApryHoB A.B. Oco6oe mpou3BoICTBO B IPaykAaHCKOM ITpolieccyaibHoM npaBe Poccun u @pannuu: aBroped. ...
Juc. kaHa. opua. Hayk. M., 2011. C. 8.
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KOTOpO€ COCTOMT B TOM, 4YTO TMPEAMETOM pPACCMOTPEHHUs MpPHU3HAETCA
YCTaHOBJICHHE IOpUIMYECKUX (DAKTOB, a HE MPUCYKACHUE WIH MpeoOpa3oBaHUE,
cynebHoe pelieHHe HOCUT Oosiee MPaBOMOATBEPKAAOIIUNA XapakTep, YeM
paBOOOS3HIBAIOITIH.

Oco0o0e MpON3BOACTBO OTJIMYAETCS OT APYTUX BUIOB CYJONPOU3BOJICTBA TIO
XapakTepy ero oOmmux mporeccyanbHbix ocobenHoctedd. [lo muenmio E.H.
TapacoBoi, «JlaHHbIE 0OCOOEHHOCTH 3aKII0YAIOTCS B CICTYIOIIEM:

1. lena ocoboro npon3BOACTBA BO30YKIAIOTCA HE MO UCKY, a MO 3aSBJICHUIO
3aMHTEPECOBAHHOTO JHIAa (3asBUTEINSA), C TPUBJICUEHHEM B TMPOIECC APYTHUX
3alHTEpEeCcOBaHHBIX JHUIl. [lo psimy men 3akoHOAaTedh TOYHO yCTaHABIUBAET, KTO
MOKET 00patutbes ¢ 3asBiaeHueM. Hanpumep, B coorBerctBuM co cT. 281 I'TIK
P®, nena 00 orpaHud4eHUM TpakJaHWHA B JIEECIIOCOOHOCTH BCJIEJICTBUE
37I0YTIOTPEOJICHNST CHUPTHBIMA HANMUTKAMH WM HApPKOTHYECKUMH CPEICTBAMU
MOET OBbITh BO30Y)KJICHO HAa OCHOBAHHWM 3asBJICHHS YJICHOB €ro CEMbH, OpraHa
OTEKM W  TIONEYHUTENbCTBA, MEIUIIMHCKOW  OpraHu3allid, OKa3bIBaIOIIEH
MICUXUATPHUYUECKYIO TTOMOIIIb.

2. OTcyTcTBHE TIPH PACCMOTPEHUHU JIeNT TaKMX HCKOBBIX HMHCTHTYTOB, Kak
pU3HAHKUE W OTKa3 OT UCKa, 3aKJIFOUEHNE MUPOBOTO COTJIANIEHUS, BCTPEUHBIN UCK,
o0ecrieyeHre Ucka u Jp. A TakKe OTCYTCTBHE TaKMX YYaCTHHKOB TPaKIaHCKOTO
mpoliecca Kak UCTell, OTBETUUK, TPETHH JIHIIA.

3. Hekotopsie pena TpeOYIOT COONIOAEHUS CHEUUATBHBIX MPaBUI O
noacynnoctu. Hanpumep, B coorBeTcTBun co ¢1.269 I'TIK P®, nonaua 3asBieHus
00 YCHIHOBJICHHHM WM YJOYEPEHUH TIOJACTCSI B PAMOHHBIA CyJ 10 MECTy
KUTEIIbCTBA WM 10 MECTY HaXOKJCHHSI YCHIHOBIISIEMOTO PEOCHKA.

4. Ilo oTmenbHBIM KaTETOpPHUSIM JIeNl 3aKOHOJATEJIeM YCTaHaBIMBACTCA
TpeboBaHUe 00 0053aTEILBHOM y4acTUu Mpokypopa (ct. 273, 4. 3 cT. 278, cT. 284,

cT. 288 u. 1, ct. 304 I'TIK P®) u npencraButeneid rocyapcTBEHHBIX OPTaHOB (CT.

273,284 u mp.)»*.

o Tapacosa E.H. Oco0oe mpou3BoacTBo B rpaxaanckom npoiiecce // Bectauk Cankt-IletepOyprekoit
ropuaudeckoi akagemuu. 2015. Ne 4. C. 75.
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B oco0om mnpou3BOACTBE OTpa)xaroTcs OOJBIIMHCTBO MOJOKEHUH,
OTHOCSIIUXCS K HCKOBOMY MPOM3BOACTBY. OOIMMH MPU3HAIOTCS TpeOOBaHUS,
KOTOPBIE TMPEIBABISAIOTCS K MPOIEAype BO30YXKIEHHS JieJla U €ro IMOJrOTOBKE,
CyleOHOMY pa3OUpaTeNbCTBY, JOKA3aTEIbCTBAM U I0KA3bIBAHUIO, BHIHOCUMOMY I10
JieNly peIIeHHI0, a TaKXe IEePeCMOTPY COCTOSBUIMXCA MO Jely CyAeOHBIX
MOCTAHOBJICHUM B KaCCAIIMOHHOM M HaJA30PHOM MOPSIIKE U T. .

Bmecte ¢ 3TUM TO OOCTOSITENBCTBO, UYTO B OCOOOM MIPOM3BOJCTBE HE
paspelaercsi cnop O IMpase, MOJIBEAOMCTBEHHBIA CyaaM OOIIed FOPUCAUKIINY, a
TaK)kK€ HET CTOPOH, J1a€T BO3MOKHOCThH BBISIBUTH PsiJi OOIIMX MPOIECCYaTbHBIX
0COOEHHOCTEM, KOTOPBIE XapaKTEPU3YIOT MPOLEAYPY PACCMOTPEHUS JIET 0CO00ro
MIPOU3BOJICTBA U OTJIIMYHBIX UX OT UCKOBOTO MPOU3BOJICTBA!

BaxxHolt rapaHTHeil BEpHOTO pPacCCMOTPEHHs el 0CO0Oro MPOU3BOICTBA
ABJIIETCSl y4acTHE B HUX NMpoKypopa. CoriaacHo MpsMOMY YKa3aHHUIO 3aKOHa €ro
y4acTHe HEOOXOMMO B CUTYaITUsAX, YCTAHOBICHHBIX CT. 273, 4. 3 cT. 278, cT1. 284,
288, 4. 2 cT. 304 I'TIK PD.

[lo oTnenbHBIM KaTEropusiM Jell 0co00ro MPOU3BOJACTBA YCTaHOBJICHBI
cCrenuaibHble TpaBWiIa TMOACYIHOCTH. Tak, 3asBieHHE 00 OObSIBICHUH
HECOBEPILIECHHOJIETHETO, JOCTUTIIETO 16 JIeT, SMaHCUITUPOBAHHBIM MOJAETCSA B CY.I
no Mecty ero xurenbctBa (cT. 287 I'TIK P®). 3agBnenune o mpuHyAUTEIbHON
rOCHUTAIN3ANY TPAXKIAHUHA B MCUXUATPUUECKUN CTAIMOHAP WU O MPOJICHUU
CpOoKa TMPUHYIUTEIbHOW  TOCHHUTAIM3AUM — 1O MECTy  HaxOXJACHUS
MICUXUATPUUYECKOTO CTAIIMOHApa, B KOTOpbIA nomernleH rpaxaaHuH (ct. 302 T'TIK
P®).

WNrtak,  0cOObIM  MOPOU3BOJACTBOM,  KaK  BHJOM  T'PaXXJIaHCKOTO
CYJIOTIPOU3BOJICTBA OOBEIUHSAIOTCS BHUJIBI TPAKIAHCKUX J1€J, UMEIOIIUX EIUHBIN
CHUCTEMOOOpPA3yIOIUM TPU3HAK - OTCYTCTBHE CIOpa O IMPABOBBIX OTHOIIEHHUIX
MEXKJy JHUIAMU, KOTOpPbIE Y4YacCTBYIOT B MPOU3BOJACTBE MO Jeny. J[aHHBINM BUI

IPKIAHCKOTO CYJIONPOU3BOJICTBA MUMEET CaMOCTOATEIBHBIN MpeAMET CyaeOHON
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3alIUTHI, 1eTb CyAeOHOW JesATeNbHOCTH, CMOCcO0 3alMThl, OCOOCHHOCTH
OCYIIECTBIICHHS OOIICTIPABOBBIX, MEKOTPACIIEBBIX M OTPACICBBIX IPHHIIAIIOB

B Teopun rpakgaHCKOTO MPOIECCYATbHOTO IMpaBa JaBHO CYIIECTBYET
JUCKYCCHSI B OTHOIIIEHUHM CTPYKTYpPHU3allMd 0CcOO0ro mpon3BojcTBa. CerogHs 1o
yKa3aHHOW TMpoOJieMe Cpeau YYCHBIX HE CYIIECTBYET OOIIENPU3HAHHOW TOYKU
3peHusl.

B ocobom mpom3BoACTBE €CTh MPOOEIbI, KOTOPhIE TPEOYeTCs yCTPaHUTh,
YTO TpHBEACT K OoJjiee ObICTpOMYy M Oojiee BEpHOMY pa3perlieHHIo aeil. Takke
HEOO0XOIMMO TIOJYEPKHYTH, UTO MPOILECCyaIbHOE 3aKPEIICHHE HOPM HaXOIUTCS B
MIOCTOSTHHOM Pa3BUTHUU Y U3MEHEHHUH, YTO, BEPOSITHEE BCETO, TO3UTHUBHO OTPA3HTCS

Ha pa3BUTHUHN TAKOI'0 BU/1A I'PAXKIAHCKOTO ITPOU3BOACTBA KAK ocoboe.

1.2. CocraB ey 0co00ro Nnpou3BoACTBA

Ocob60oe nmpou3BOJCTBO SBISETCS BUIOM I'PaXXJAHCKOTO CyJONPOU3BOCTBA,
B paMKax KOTOPOTO pa3peniaroTcsi FpaXkIaHCKHe Jelia, 10 KOTOPhIM ONpeesieTcs
CYIIIECTBOBAHHME MU OTCYTCTBHE IOPUINYECKUX (PAKTOB, C KOTOPBHIMU CBSA3BIBACTCS
BO3HWKHOBEHHE, W3MEHEHUE WM TMPEKpaIleHWe JTUYHBIX WU WMYIIECTBEHHBIX
OpaB TpakJaH, WM YCTAHABIMBAETCS CYUIECTBOBAHME WJIM OTCYTCTBHE
OeCCIOpHBIX MPaB, a TAKXKE YCTAaHABIMBACTCS MMPABOBOE MOJIOKEHUE TPaXKIaHNHA.

Jlena 0co60ro Mpou3BOJICTBA OTIMYAIOTCS CYIIIECTBOBAaHHEM CIIOpa O Tpase,
y KOTOpOTrO €CTh MOJTBEP)KICHHE, TaK Kak He Bcerga (akT, OIpeaesieMbli
cynebupiMu opraHamu oueBugeH. Cym Bcerma JOMKEH OBITh YBEPEH B
CYUIECTBOBAHMM WJIM  OTCYTCTBUU  (DAKTOB  IOCPEJICTBOM TMPOBEPKH U
COIMOCTABJICHUSI HMMEIOUIMXCA JIOKA3aTeNbCTB, BBISBICHHUS MPOTUBOPEUUH B
CYKIEHUSAX 3auHTEepecOBaHHBIX JUI. COOTBETCTBEHHO, CIOp O (hakTe B 0COOOM

MMPOU3BOACTBC HC JJOJIKCH HPCATIOJIaratb CymecCTBOBaHM:A CIIOpa O IIpaBe.

8 ®parmmpopos A.JO. CymHOCT 0c0GOro IPOM3BOACTBA: TEOPETHIECKIE I IPAKTHUECKHE ACTIEKTHI: aBTOped.
Jucc. ... KaHq. opull. Hayk. M., 2009. C. 12.
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B cootBerctBuM co ct. 262 I'TIK P® B nopsiike 0codboro mpou3BoIcTBa CY/I
paccMaTpHuBaer Jena:

1) 06 ycranoBieHuu ¢HaKTOB, MUMEIONMX opuanydeckoe 3HaueHue. Cyn
yCcTaHaBiIMBaeT (akThl, OT KOTOPHIX 3aBUCUT BO3HMKHOBEHUE, H3MEHEHHE,
MPEKpaIICHIE JTUIHBIX WM UMYIIECTBEHHBIX MPaB IPaKIaH, OPraHU3aIni.

Cyn paccMatpuBaeT jiejia 00 yCTaHOBJICHUU:

- POJICTBEHHBIX OTHOIICHUMH;

- (hakTa HAXOXKIEHUS HA WHKIUBCHUH;

- (Qakrta perucrtpanuyd pOXKIEHUs, YCBHIHOBIEHUs (ynodepeHus), Opaka,
pacTopkeHusi Opaka, CMEpTH;

- (hakTa MpU3HAHUS OTITOBCTBA;

- ¢akra NPUHAIICKHOCTA MPABOYCTAHABIMBAIOIIUX JOKYMEHTOB (3a
WCKITFOUCHUEM BOMHCKHUX IOKYMEHTOB, TACIIOPTa U BBIIABAEMBIX OpPTaHaMHU 3aITuCH
aKTOB TPAXJAHCKOTO COCTOSIHHMSI CBHUJETENBCTB) JIMILy, WM, OTYECTBO WJIH
dbaMunuss KOTOpPOro, YyKa3aHHbIE B JIOKYMEHTE, HE COBIAJAIOT C HMEHEM,
OTYECTBOM WM (aMmwIMed dTOro JMIa, YyKa3aHHBIMA B TIACMOPTE WJIH
CBUJIETEIHCTBE O POXKJICHUU;

- (hakTa BazCHUS ¥ TIOJB30BAHKS HEIBMYKMMBIM UMYITICCTBOM;

- (pakTa HECHACTHOIO CyYas;

- ¢dakta cMepTH B ONpPEIEIEHHOE BpeMsS U TPU OINPEACTCHHBIX
00CTOATENbCTBAX B CiIyyae OTKa3a OpPraHoOB 3alUCH aKTOB TI'Pa)xIaHCKOTO
COCTOSIHUSI B PETUCTPAIIMH CMEPTH;

- (hakTa MPUHATHUS HACJIEACTBA U MECTA OTKPBITHS HACIIC/ICTBA;

- IPyTUX UMEIONTNX IOPUINYECKOE 3HaUeHUE (DaKTOB.

2) 00 yceiHOBIICHNH (yI0YepEeHUN) PEOCHKA;

3) O mNpuU3HAHUM TpaXJaHWHA OE3BECTHO OTCYTCTBYIOIIMM WJIH 00
OOBSIBIICHUU TPAKIAHUHA YMEPITUM;

4) 00 orpaHW4YeHHH JEECIOCOOHOCTH TpaXIaHWHA, O TMPUIHAHUHU

rpaxxaaHnHa H€I[€CCHOCO6HBIM, 00 OTpaHUYCHNHA Ui 0) JINIICHUHN
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HECOBEPILIEHHOJIETHETO B BO3PACTE OT YETHIPHAILIATU JI0 BOCEMHA/IIIATH JIET MpaBa
CaMOCTOATENLHO PACIIOPSHKATHCS CBOMMU J1I0X0JIaMU;

5) 00 OOBABICHUM HECOBEPIICHHOJETHETO TMOJHOCTHIO J1€€COCOOHBIM
(3MaHcHMaIum);

6) O TpU3HAHMU JABMXKMMON BeIIM OECXO35 WHOW W TMPU3HAHUU TpaBa
MYHHUITUTIATFHOM COOCTBEHHOCTH Ha 0E€CXO3SHHYIO HEABMKUMYIO BEIIlb;

7) O BOCCTAaHOBJIEHMM TMpaB MO YTpPAayeHHBIM IIEHHBIM OymaraMm Ha
NPEABSBUTEIIS WM OPACPHBIM IIEHHBIM OyMaram (BbI3bIBHOE ITPOU3BOJICTBO);

8) 0 BHECEHUU UCIPABJICHUIN WK U3MEHEHUH B 3alIUCH aKTOB I'PaXKJaHCKOTO
COCTOSIHUS;

9) mo 3asBICHUSIM O COBEPIICHHBIX HOTAPUAIBHBIX JEUCTBUSAX WU 00
OTKa3€ B UX COBEPIICHUHU;

10) 1o 3asBJEHUSM O BOCCTAaHOBJEHUU YTPAUYEHHOTO CYJIeOHOIO
IIPOU3BOJICTBA.

denepadbHBIMM  3aKOHAMH K PAaCCMOTPEHHIO B  TOPSAJIKE 0COOO0Tro
IPOM3BOICTBA MOTYT OBITh OTHECEHBI 1 APYTHE Aena .

O606mas, A.H. KoHoBajoB oTME4YaeT, dYTO «B TMOPSAIKE 0COOOTo
IPOU3BOJICTBA PACCMATPUBAIOTCA TAKXKE TPAXKIAHCKUE JieJla, MO KOTOPbIM
HEOOXOAMMO TOATBEPAUTh HAJUYHME€ WJIM OTCYTCTBUE O€CCIOpHOro TmpaBa
(ycTranoBieHue (akTa BIaJCHUS U TIOJIb30BaHUS HEJBUKUMBIM UMYIIIECTBOM, Jieja
O BOCCTAHOBJICHUH IPaB MO yTPAaueHHBIM LIEHHBIM Oymaram Ha MpeIbIBUTENS WIN
OpJEPHBIM IIEHHBIM OyMaram, jiejia O BOCCTAHOBJICHHH YTPAYCHHOTO CYJIEOHOTO
pou3BoJIcTBA. 110 TaHHBIM KaTEropusiM I CYJI0M PEMIAIOTCS] BOIPOCHI HE TOIBKO
¢dakTta, HO 1 MpaBa. B 3TUX ciyyasx 3aliyuTa 3aKOHHBIX HHTEPECOB HE MOXKET OBITh
OCYILIECTBJICHA B HCKOBOM TMOpPSJKE, TaK KaK OTCYTCTBYET CHOp O IIpaBe u
3aMHTEPECOBAHHOE JIMII0 HM K KOMY HHMKaKUX TpeOOBaHWI HE MNpeabsBisieT. B
0COOOM TIPOU3BOJICTBE PACCMATPHUBAIOTCS JEJA, MO0 KOTOPHIM CyJ yCTaHABJIUBACT

HpaBOBOfI CTaTyC TIpaxaaHnHa: B OJHUX ClIydasaX TIpaKAaHUH J[IPU3HACTCS

9 Ppaxnanckuii mponeccyanbusiii kogeke Poccuiickoit dexepam ot 14.11.2002 N 138-®3 (pex. ot 28.12.2017)
/I Cobpanue 3akoHonatenscTBa PD. 2002. N 46. Cr. 4532.
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HEJICECIIOCOOHBIM HWJIM OTPAHUYEHHO JI€€CIIOCOOHBIM; B JIPYTUX — OOBSBISAETCA
YMEpILNM HIII IPU3HACTCS GE3BECTHO OTCYTCTBYIOLAM» .

Wrak, B mopsiake 0co60ro mpou3BOACTBa Cy/ pacCMaTpUBaeT Jena:

1) 06 ycranoBieHuu ¢GHaKTOB, MMEIONIMX Iopuaudyeckoe 3HaueHue. Cyn
yCTaHaBIUBaeT (PaKThl, OT KOTOPHIX 3aBUCUT BO3HHUKHOBEHHE, W3MEHEHHE,
IpEeKpalleHNe JJUYHBIX WIH UMYIIECTBEHHBIX MIPaB IPaKJaH, OpraHUu3alui.

2) 00 yCBIHOBJICHUH (YI0UePEHUH ) pEOCHKA;

3) o Tmpu3HAaHWU TpaxJaHWHA OE3BECTHO OTCYTCTBYIOIIMM WU 00
OOBSIBIICHUU TPAKJAHUHA YMEPIITUM;

4) 00 orpaHM4eHUM JEECNOCOOHOCTH TpaXJaHWHA, O NPU3HAHUU
rpakJaHuHa  HEJEECHOCOOHBIM, OO0  OrpaHWYEHUH WIM O  JIUIICHUU
HECOBEPILECHHOJIETHETO B BO3PACTE OT YETHIPHAALATH 10 BOCEMHA/ILIATH JIET IIpaBa
CaMOCTOATENBHO PaCIOPsHKATHCS CBOMMU J1I0X0/IaMU;

5) 00 OOBABICHMH HECOBEPIICHHOJETHETO TOJHOCTBIO JICECIIOCOOHBIM
(aMaHCHTIAINN);

6) O MNpU3HAHMM [BWKMMOM BelM OECXO03iWHOM WM MpU3HAHUM [paBa
MYHUIIUIIAJIBHONW COOCTBEHHOCTH Ha 0ECXO3SIIHYI0 HEABUKUMYIO BEIIb;

7) O BOCCTAaHOBJIEHMM TMpaB MO YTpPayeHHbIM IIEHHbIM OymaraM Ha
NPEeAbABUTEINS UM OPJEPHBIM LIEHHBIM OyMaraM (BbI3bIBHOE MPOU3BOJICTBO);

8) 0 BHECEHUU UCIIPABIICHUI WM U3MEHEHU B 3alMCU aKTOB I'PaKJaHCKOTO
COCTOSIHUS,

9) mo 3asBIEHUSAM O COBEPIIEHHBIX HOTAPUAIBHBIX JEHCTBUAX WIH 00
OTKa3€ B UX COBEPILIEHUU;

10) 1o 3asBJEHUSIM O BOCCTAaHOBJEHHUU YTPAUYEHHOTO CYJIeOHOTO

MPOU3BO/ICTBA.

20 Konosanos A.H. TTorsitie 0c060ro MpoM3BOACTBA M €r0 OTIMUHE OT HCKOBOTO IPOM3BOACTBA // AKTyalIbHbIC
npoOJIeMbl POCCHHCKOTO MPaBa M 3aKOHOAATENLCTBA. COOPHUK MaTepuanoB X Bceepoccuiickoit HaydHO-
NPaKTHYECKOW KOH(PEPEHIIMH CTYICHTOB, aCIUPAaHTOB, MOJIOJbIX yueHbIX. CoctaButens: E. B. Bacunenko. 2017
cOopHuk MarepuanoB X Beepoccuiickol HayqHO-NIPaKTHUECKOH KOH(EPEHIIMU CTYCHTOB, aCIIUPAHTOB, MOJIO/BIX
yuensbix. 2017. C. 123.
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I'JIABA 2. TEOPETUYECKH AHAJIU3 OCOBOI'O ITPOU3BOJICTBA

2.1. JIuna, yyacTBYHOIIHE B JeJIaX 0c000ro Npou3BoACcTBA

PaccmatpuBasi TpaxaaHCKO-TIPOIECCYaIbHBIN CTATyC JIMI, YJaCTBYIONTUX B
Jenax 0coboro TPOW3BOJCTBA, HEOOXOIWMO TMMOAYECPKHYTh, UYTO HCKOBOE
MIPOU3BOJICTBO OTJIMYHO OT OCOOOTO IEIAMHU, K JOCTHIKCHHUIO KOTOPBIX CTPEMSTCS
CylneOHbIE OpraHbl MPU PAacCMOTPEHUH nei. Eciam menpro paccMOTpPEHHS HCKOB
SBIISIETCS Ppa3pelieHUue CIIOPOB O IIpaBe MEXKAY CTOPOHAMH, KOTOPHIC HMEIOT
MIPOTHUBOIIOJIOKHBIE MHTEPECHI, TO IEJIBI0 PACCMOTPEHUS 3asABICHUN B TIOPSIKE
0c000T0 MPOM3BOJACTBA SBIISCTCS YCTaHOBJICHUE (PAKTOB (COCTOSHHI), KOTOPHIC
HMEIOT IOpUINYECKOE 3HAYCHHUE.

B pesynbrare paznuuus menel JaHHBIX BHUIOB CYAONPON3BOJCTB Pa3TUIHbBI
U HUX CyOBeKThl. B HMCKOBOM IIPOM3BOJICTBE BCErJla €CTh CTOPOHBI, MEXKIY
KOTOPBIMH CYIIIECTBYET CITOp O MpaBe. B 0co00M npon3BOACTBE B KaU€CTBE CTOPOH
MIPU3HAIOTCS 3asIBUTENH - JIMIIO, KOTOPOE€ MMEET HaMEPEHHE YCTAaHOBHTH KaKOM-
an00 (aKT WM COCTOSHUE, M 3auMHTepecoBaHHbIC juila. OHU HE BCEra MMEIOT
WHTEPECHI, KOTOPhIC MPOTUBOCTOAT WHTEpPECaM 3asBHUTEIISA: TaK, OPTaHbl OMCKH U
MOTICUUTEIILCTBA, KOTOPBIC SIBJISIOTCS 3aWHTEPECOBAHHBIMH JIMIIAMH TI0 BOTIpOCaM
00 OOBSIBICHUHU HECOBEPIICHHOJETHUX TOJHOCTBIO JIEECTIOCOOHBIMU, HE HUMEIOT
MIPOTHUBOIIOJIOKHOTO MHTEpeca B Jiene, T.€. HAMEPEHU BO YTO OBI TO HM CTajo HE
JOTTYCTUTh YMAHCHUIIAIUIO HECOBEPIIIEHHOJIETHETO.

OpxHako ecTh CUTYyaIluH, KOTJia HHTEPECHI 3asBUTEIICH M 3aMHTEPECOBAHHBIX
JIUI] TIPOTUBOIOJIOKHBI ApyT Ipyry. Cpenn HUX CaMbIMH THUITHYHBIMH SIBIISIOTCS
OoOBeMHEHHBIC 3asBIICHUSA, TJC CYIIECTBYIOT KaK HCKOBBIE TpPeOOBaHMsS, TaK M
TpeOOBaHMsI, KOTOpPBIEC 3asBICHBI B TMOPsJIKE 0coboro mpouspojctBa. CampIMu
JIMCKYCCUOHHBIMH TIPAKTUYECKHUMH BOMPOCAMH B JIAHHBIX CUTYAIUSX SIBISIOTCA
BO3MOXXHOCTH  3aKJIIOUCHHS MHPOBOIO  COTJAIIeHHs B Jedax  0coboro
MPOM3BOJCTBA W TIPM COCJIWHCHMH TpeOOBaHWUH, a TakKe BO3MOXKHOCTh

00BbEIMHEHUS UCKOBBIX TPEOOBaHUMN U TpeOOBaHUM, KOTOPHIEC 3asBICHBI B IOPSIKE
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0Cc000T0 MPOU3BO/ICTBA.

Wtak, 1unamMu, y4acTBYIOIIUMHU B JICJIaX 0COOOTO MPOU3BOJICTBA, SIBJISTFOTCS
3asIBUTENh M 3aMHTEPECOBAHHBIC JIHIIA.

K 3asBurensiM oTHOCATCS:

- TpaXkJIaHe;

- OpTraHU3aIuY;

- Mpo¢COIO3HBIC OpTraHU3AIINH;

- ICUXUATPUYCCKUE JICUSOHBIC YIPEIKICHUSI.

K 3anHTEpecOoBaHHBIM MOTYT OBITh OTHECCHBI.

- JIMIIa, B3aUMOOTHOIICHHS KOTOPBIX C 3asBUTEIEM 3aBHCIAT OT (haKTa,
MO/IJICXKAINETO  YCTAaHOBJICHUIO, HANpUMEp, POACTBEHHUKH 3asBHUTEIA IPHU
yCTaHOBJICHUH (haKTa JJIs IMOCaeayronero opopMieHus HaCIeACTBEHHBIX IIPaB;

- OpraHmW3alid W YYPEXKICHUSA, B KOTOPBIX 3asABUTEIh HaMepeH
HCIIOJB30BaTh pEIIeHHe CcyJa 10 JeIy 0co00ro Mpou3BOJCTBA (OTACH
COLIMAJILHOTO 00ECIIEYCHHS U T.I1.);

- OpTraHM3aIlii U YYPESKICHHsI, KOTOPBIC MO 3aKOHY MOTJIH yJIOCTOBEPHTH
TOT WJIM MHOU (DAKT, HO MOYEMY-THOO HE CACIAIM dTOTO0 CBOCBPEMEHHO WM HE
MOTYT BBIIaTh TyOJUKAT TOKYMEHTA.

[IpuBneduenne K Jeny 3aWHTEPECOBAHHBIX JHIl - OOsI3aHHOCTH cyna. B
Clydae UX HEsSIBKH B CyJIcOHOE 3aceaHue JeI0 OTKIIAIbIBACTCS CITYIIaHUEM.

Jluma, ygacTByroIue B Jeie, UMEIOT MPaBo:

- 3HAKOMHTBCSA C MaTepHalaMH Jiejia, JeJIaTh BBIMMCKH W3 HHUX, CHUMATh
KOIMHU, 3asBISTH OTBOMABI, MPEACTABIATH JOKA3aTeNbCTBA M Y4YaCTBOBATh B HUX
WCCJIEN0BAaHUM, 3aJaBaThb BOMNPOCHI JPYTMM JIMIIAM, Y4YaCTBYIOIIUM B JEJE,
CBHJICTEIISIM, SKCIIEPTaM U CIICIIHAITNCTaM;

- 3asBJIATH XOJaTailicTBa, B TOM 4Hclie 00 MCTPEOOBaHWUU JOKA3aTENbCTB;
JaBaTh OOBSICHEHUSI Cyly B YCTHOM U MUCbMEHHOU (hopMme;

- TPUBOJUTH CBOM JOBOJIBI MO BCEM BO3HHUKAIOIIMM B XO0J€ CYyIeOHOTO
pasOupaTenbCTBa BOIPOCAM, BO3PakaTh OTHOCUTEIBHO XOJATAMCTB W JIOBOJIOB

JOPYTUX JHL, YYaCTBYIOIIUX B JCIIE;
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- MOJIy4yaTh KOMHUH CyA€OHBIX IMOCTAHOBJIEHUH, B TOM YHUCJE MOJYy4yaTh C
UCIIOJIb30BaHUEM HWH(OPMAIMOHHO-TEJIEKOMMYHUKAIMOHHON cetn «WHTepHeT»
KOMHUKU CYACOHBIX TOCTAHOBJICHUM, BBIMOJHEHHBIX B (OpME DSJIEKTPOHHBIX
JIOKYMEHTOB, a TaK)K€ HM3BEILICHUS, BBI30BbI U WHBIE JOKYMEHTHI (MX KOIHU) B
AIEKTPOHHOM BHJIE;

- 00’KaJIOBaTh CyIeOHBIE TTOCTAHOBIICHUS U UCIIOIH30BATh MTPEIOCTABIICHHBIC
3aKOHOAATEIBCTBOM O TPAXIAHCKOM CYJIOIPOU3BOJICTBE JAPYTHE MPOLECCYATbHbBIC
rpana.

Jluna, y4acTByIOIIKE B Jielie, TOJKHBI IOOPOCOBECTHO MOJIb30BATHCSI BCEMU
MPUHAJICKAIUMH UM MPOLECCYyaTbHBIMU ITPABAMMU.

Jluna, yyacTByromue B Jeje, BIPABE MNPEACTABIATh B Cyll JOKYMEHTHI Kak
Ha OyMa)XKHOM HOCUTEJIE, TaK M B JJIEKTPOHHOM BHJE, B TOM uHclie B (opme
AJIEKTPOHHOTO JIOKYMEHTA, MOANUCAHHOTO 3JICKTPOHHOW MOJAMMUCHIO B TOPSIKE,
YCTaHOBJICHHOM 3aKOHOJaTebcTBOM Poccuiickoii denepanivu, 3anoiHITh HopMmy,
pa3MeIieHHyl0 Ha  oQuUIMaTbHOM  caiWTe cyga B MH(OpPMAIMOHHO-
TEJICKOMMYHUKAIIMOHHOU ceTtn « THTEepHEeTTY.

JInua, yyacTByromue B fese, BIIPaBe NPEACTABIATh B CYJl HHBIE TOKYMEHTBI
B DJICKTPOHHOM BHJE, B TOM uucie B ¢GopMe DJIEKTPOHHBIX JOKYMEHTOB,
BBITIOJTHEHHBIX ~ YKa3aHHBIMU JIMIIAMH JMOO UWHBIMU JIMIIAMH, OpraHaMu,
opraHu3anusMu. Takue TOKYMEHTHI BBIMOJIHSIOTCS B (hOpME, YCTAHOBJICHHOU JUIS
ATUX JOKYMEHTOB 3aKOHOJaTeIbCTBOM Poccutickoit deaepaluu, uiu B CBOOOTHOMN
dbopme, ecnu 3akoHOMATeIbCTBOM Poccuiickoit ®Deneparuu popma aias Takux
JIOKYMEHTOB HE YCTAHOBJICHA.

Jlutia, ydacTBylolue B Jejie, HECyT THpolecCCyalibHble O0O0sS3aHHOCTH,
ycraHoBieHable  Komekcom, apyrumu  denepaibHbIMU  3akoHamu. [lpum
HEUCTIOJJHEHUHM  TPOLECCYaAIbHBIX  O00SI3aHHOCTEM  HACTyMHaloT  IMOCJIEICTBUS,
MPEYCMOTPEHHBIE 3aKOHOIATEIILCTBOM O IPaXKIaHCKOM CYJIOIPOU3BOJICTBE.

['paxxganckas mporeccyanabHas MPaBOCIOCOOHOCTh MPU3HACTCS B PaBHOM

MCpPE€ 3a BCEMHU TIpaXaaHaMKU W OpraHU3alUsIMU, 06JI&,Z[&I-OH_II/IMI/I COTJIaCHO
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3aKoHOJaTenbCTBY Poccuiickoit denepaiuu nmpaBoM Ha CyJeOHYIO 3alllUTy Ipas,
CBOOO/T 1 3aKOHHBIX UHTEPECOB.

CrocoOHOCTh CBOMMH JEHCTBHUSIMHU OCYIIECTBIISITH MPOIIECCyaTbHBIC TIPaBa,
BBITNIOJIHATH TpoliecCyalibHble OOS3aHHOCTH W TOpy4yaTh BEACHHUE Jeia B CYJe
IPEACTABUTEINIO (TPakIaHCKas MpoLiecCyaabHas 1€eCOCOOHOCTh) NPUHAJIEKHUT B
NOJIHOM O00BbEME TIpakJaHaM, JOCTUTIIMM BO3pacTa BOCEMHAJUATH JET, M
OpraHu3alMsIM.

HecoBepilleHHOMIETHUI MOXKET JINYHO OCYIIECTBIIATh CBOU MPOIIECCYyAIbHBIC
mpaBa M BBINIOJHATH IMPOIECCyajJbHbIE OOS3aHHOCTH B CyA€ CO BpPEMEHH
BCTYIJIGHUs] B Opak WM OOBSBICHHS €ro IOJHOCTBHIO JI€€CTIOCOOHBIM
(aMaHCcHUIALNN).

[IpaBa, cBOOO/BI 1 3aKOHHBIE MHTEPECHl HECOBEPUICHHOJIETHUX B BO3pACTe
OT YETHIPHAAIATU 1O BOCEMHAJIATU JIET, a TakXKe IpakJaH, OrpaHUYCHHBIX B
JIeeCIOCOOHOCTH, 3aIllMIIAIOT B MPOIECCe MX 3aKOHHBIE mpeacTaBuTeau. OaHaKo
CyJl 00s13aH MPUBJIEKATH K yYACTHIO B TAKUX JIeJIaX CAMUX HECOBEPIIIEHHOJIETHUX, &
TaKke TpakJiaH, OTPaHUYECHHBIX B JI€€CTIOCOOHOCTH.

B cnywasx, mnpemycMOTpeHHBIX (enepasbHBIM 3aKOHOM, IO JieJiaMm,
BO3HUKAIOIIUM U3 IPAXKIAHCKUX, CEMEUHBIX, TPYIOBBIX U UHBIX MTPABOOTHOIICHUH,
HECOBEPIIICHHOJETHHUE B BO3PACTE OT YETHIPHA/IIATH 10 BOCEMHAIIATH JIET BIIPaBe
JUYHO 3alllUIIaTh B CyJ€ CBOMW TpaBa, CBOOOJBI M 3aKOHHBIE MHTEpechl. OIHAKO
Cyll BIIpaBe MPHUBJIEYb K Y4YaCTHIO B TAKUX JieJIax 3aKOHHBIX MpE/CTaBUTECH
HECOBEPILIECHHOJIETHHUX.

[IpaBa, cBOOOABI ¥ 3aKOHHBICE WMHTEPECHl HECOBEPIICHHOJETHUX, HE
JOCTUTIIMX BO3pacTa 4YeTBIpHAAIATH JIeT, a TaKXe TpaxaaH, TPU3HAHHBIX
HEJICECTIOCOOHBIMH, €CJIM HMHOE HE TMpeaycMoTpeHo HactosmmM Kogekcom,
3aIMINAIOT B MPOIIECCE UX 3aKOHHBIC MPEICTABUTEIN - POJAUTENH, YCHIHOBUTEIH,
OMEKYHBbI, MOMEUYUTENId WM WHBIE JIMIA, KOTOPHIM 3TO MPaBO MPEAOCTaBIEHO
dbenepanbHbM 3akoHOM. OJIHAKO CyJl BIIpaBe MPUBIICYL K YYACTHIO B TAKUX Jejax

rpaxiaaH, IpU3HaHHbIX HCI[CCCHOCO6HBIMI/I.
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2.2. CTaguu rpaskaaHCKoOro cyaonpou3BoACTBA B 1eJ1aX 0C000ro

NMPOMU3BOACTBA

Jlena ocoboro mpowW3BOACTBAa PACCMATPUBAIOTCS U Pa3peIIaloTCs CyA0M IO
oOIMM TpaBWJIaM HMCKOBOTO MPOM3BOACTBA C OCOOCHHOCTSIMH, YCTAaHOBJICHHBIMH
rinaBamu 28 - 38 Koxekca.

Jlena 0co00T0 MPOU3BOJICTBA CY/ PACCMATPUBACT C YIaCTHEM 3asBUTEICH U
JIPYTUX 3aMHTEPECOBAHHBIX JIHII.

Cyzabl MOTYT NMPUHUMATH 3asBJICHUS 00 YCTAHOBJICHUU (PAKTOB, UMEIOIIUX
IOPUINIECKOE 3HAUCHHUE, U PacCMaTPHUBATh MX B MOPSIIKE 0COOOTO MPOM3BOCTBA,
pu COOIIOICHUH OTIPEICICHHBIX YCIOBHIM, €CITH:

«a) COIJIACHO 3aKOHY Takue (akThl MOPOKIAIOT IOPUANUECKUE TTOCIEICTBUS
(BO3HMKHOBEHHE, U3MCHEHUE WJIM MPEKpallleHUue JIMYHBIX JTUOO MMYIICCTBCHHBIX
NpaB Ipak/iaH WK OpraHU3aIui);

0) ycraHoBieHUEe (paKkTa HE CBS3BIBACTCA C TMOCIEAYIOIMIUM pa3pelieHHEeM
criopa O TipaBe, MOJIBEJOMCTBEHHOTO CYY;

B) 3asBUTEJIb HE UMEET JAPYTOd BO3MOKHOCTH MOJYYUTh WIIKA BOCCTAHOBUTH
HaJUICKAIUE JTOKYMEHTBI, YIOCTOBEpstonue (akT, HMMEIONIUN FOPUINIECKOE
3HAUCHWE, JCHCTBYIONIUM  3aKOHOJATEIBCTBOM HE TPEAYCMOTPEH  HMHOMN
(BHeCY1eOHBIH) TIOPSIIOK UX YCTAaHOBJICHHS.

YtoOBl OmNpenenuTh, UMEET JIM HOPHINYECKOE 3HAYCHHE B KOHKPETHOM
cliy4ae TOT WJIM WHOW (aKT, HYXKHO BBISICHUTH II€Jib, I KOTOPOM OH
ycTaHaBiauBaerca. Hampumep, ropuandecku 0e3pa3iudHO HAIUMYWE POICTBEHHBIX
OTHONIICHUH MEXIy HaclieqoarejieM | JIMIaMHA, HE BXOAAIIMMH B KPYT
HACJICTHUKOB TI0 3aKOHY, HAIIPUMED M/ U TUIEMSHHUK U T.I1.

OO6parmieHue K cyay ¢ ONpochOON YCTaHOBUTH (haKT BO3MOXKHO JIUIIb MPH

OTCYTCTBMHM HHOI'O TIIOpsAAKa €ro yAOCTOBCPCHMUA. B HaCTOoAIIICC BpPCM:A
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aJIMUHUCTPATUBHBIA TOPSAIOK YCTAHOBJIEH VISl MOATBEPKICHUS TPYAOBOTO CTa)a,
ciryx0b1 B Boopyxenusix Crax PO, Bo3pacta rpaiaH i Ip.»°

3asiBieHHe MO Jedy 00 yCTaHOBIEHUHM (akTa, MMEIOIIETO IOPUIANYECKOe
3HAauEHHUE, MOJAeTCs B CyJ MO MECTy >KUTENIbCTBA, 3a HCKIIOYEHHEM Jena 00
yCTaHOBJICHHH (akTa BIAACHUS CTPOEHWEM Ha TIpaBe COOCTBEHHOCTH,
paccMaTpUBAIOIIETOCS 10 MECTY HaxOXKIAeHHs cTpoeHus. OHO TOJDKHO OTBEYaTh
TpeboBaHUsIM, iepeunciieHHbIM B cT. 131 I'TIK.

3asBieHUE TIOIACTCS B Cy/I B MUCHbMEHHOU popme.

B 3asiBneHun A0MKHBI OBITh YKa3aHBI:

1) HaumMeHOBaHKeE CyJla, B KOTOPBIN MOAAETCS 3asBJICHUE;

2) HaMMEHOBAHWE WCTIIA, €r0 MECTO JKHUTEIhCTBA WIIM, €CIH HCTIIOM
SBJIICTCSI OpraHU3allMs, €€ MECTO HaXOXJICHUsS, a TakkKe HauMEHOBaHUE
MPEJICTABUTEINS U €T0 aJIpEC, €CIIH 3asBJICHHUE MTOIAETCs IPECTABUTENIEM;

3) HaMMEHOBaHUE OTBETYUKA, €0 MECTO KUTEIbCTBA WIH, €CJIU OTBETUUKOM
SBJISIETCS] OPTaHU3aIMs, €€ MECTO HaXOXKJICHUS,

4) B UeM 3aKJII0YaeTCsl HapylIeHUue Ju00 yrpo3a HapyuieHUs mpas, cBOOOT
WJIM 3aKOHHBIX UHTEPECOB UCTIIA U €T0 TPEOOBAHUS;

5) oOcTosiTenbCcTBa, HA KOTOPBIX KCTELl OCHOBBIBAET CBOM TpeOOBaHUA, U
JI0Ka3aTeNbCTBA, OATBEPKIAIOINE 3TH OOCTOATEIHCTBA,;

6) 1IeHa WCKa, €CJIM OH TOJIJIC)KHUT OILIEHKE, a TAKXKE PacyeT B3bICKMBAEMBIX
WJIM OCITAPUBAEMBIX JICHEKHBIX CYMM;

7) cBedgeHWsT O COONIIONCHHWM JOCYACOHOrOo Topsaka oOparieHus K
OTBETYUKY, €CJIM 3TO YCTAHOBJICHO (helepanbHBIM 3aKOHOM WJIH TPETyCMOTPEHO
JIOTOBOPOM CTOPOH,;

8) mepeyeHb MpUIaraéMbIxX K 3asiBJICHUIO JOKYMEHTOB.

B 3asBieHuun mMoryT OBITh yKa3zaHbl HOMepa TenedoHOB, (akcoB, aapeca

BHGKTpOHHOﬁ I[IO4YThbl HCTHA, Cro IIPCACTABUTCIIA, OTBCTUYHKA, HMHBIC CBCIACHUI,

21 Oco6oe POM3BOACTBO KAK BHJ IPAXIAHCKOro npouecca //
knowledge.allbest.ru/law/3c0b65635b2ac68a5d53b89421316d27_0.html
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HMMEIOIINE 3HAYECHUE ISl PACCMOTPEHUS U Pa3pelIeHUsl Jeia, a TAKKE N3JI0KEHbI
Xo0JIaTalicTBa UCTIIA.

B cmydae oOpamenuss mOpokypopa B 3aIlUTy 3aKOHHBIX WHTEPECOB
rpakJIaHWHA B 3asABJICHUU JOJDKHO COJIEPkKaThbCsi 00OCHOBAHHME HEBO3MOXKHOCTH
NPEIbSBICHUS] HMCKa CaMHM TpaXIaHWHOM JHOO yKa3aHWe Ha oOpareHue
rpaXKJaHUHA K IPOKYPOPY.

3asgBJICHUE TOJAMMUCHIBACTCSA 3afBUTENIEM WM €ro MpeACTaBUTEIEM IpU
HAJIMYWHU Y HETO MOJIHOMOYMM HA MOAIMCAHUE 3asBIICHUS U NMPEABABICHUE €r0 B
Cy/L.

3asiBlieHHE, MOJJaBa€MOE MOCPEICTBOM 3aIOIHEHUs (POPMBI, pa3MEeIIeHHOU
Ha ouUIMAIBLHOM caiiTe cyAa B MH(DPOPMAIIMOHHO-TEICKOMMYHHUKAIIMOHHON CETH
«naTepHeT», comeprkaiiee xoAaTalcTBO 00 0OECIeYeHUH MCKa, MOIHCHIBACTCS
YCUJICHHOM  KBaIM(UIMPOBAHHOM  BJIEKTPOHHOM TMOJANMKHCHIO B MOPSIKE,
YCTaHOBJIEHHOM 3aKOHOJATENLCTBOM Pocculickon denepanuu.

Onnako, KpoMe OOBIUYHBIX PEKBHU3WTOB, B 3asBJICHUU JIOJDKHBI OBITH
YKa3aHbI:

a) 1eJIb YCTaHOBJICHUS ATOTO (DaKTa;

0) Jo0Ka3aTelnbCTBa, MOATBEPKIAIONIUE HEBO3MOXKHOCTh  MOJYYCHUS
3asBUTEJIEM HAJICKAIIUX JOKYMEHTOB JMOO HEBO3MOXKHOCTh BOCCTAHOBJICHUS
yTpPauyEHHBIX IOKYMEHTOB.

B cnyuae, ecnu nipu nogaye 3asiBICHUSI WM PACCMOTPEHUM JI€NIa B MOPSIKE
0cO0OT0  TMPOWM3BOJACTBA  YCTAHABIMBACTCS  HAJIMYME€ CIopa O  TIPaBe,
MO/IBEJIOMCTBEHHOTO CYAY, CYJl BBIHOCUT OTpEeTICHUE 00 OCTABICHUN 3asIBJICHUS
0e3 paccMOTpeHMs, B  KOTOPOM  pa3bsICHSET 3aiBUTEINI0 U  JPYTUM
3aMHTEPECOBAHHBIM JIMIIAM MX IMPABO Pa3peIuTh CIOP B MOPSJKE HCKOBOIO
MPOM3BOJICTBA.

Pa3zpemienue crnopa, BO3HUKIIETO B IPOIIECCE PACCMOTPEHHUS Aena 0co0oro
ITPOU3BOJCTBA, NOJDKHO BXOJIUTh B KOMIIETEHIIMIO CyJla B HCKOBOM IPOU3BOJICTBE.
[TosTOoMy, €ciau TMpU PacCMOTPEHHHM Jejla B TMOpSJKE 0COO0ro IMpPOU3BOJCTBA

BO3HHMKAET CIOp O TpaBe, MOJBEIOMCTBEHHBIH CyMy OOIIEH FOPUCIUKIIUHU, CYI
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OCTaBJISIET 3asBJICHNUE 0€3 PAaCCMOTPEHHUS U PA3bSICHSIET 3aMHTEPECOBAHHBIM JIULAM,
YTO OHU BIIpaBe NPEAbIBUTH UCK Ha OOIIMX OCHOBAHUSX.

CoenuHeHne HCKOBBIX TpeOoOBaHWUN H TpeOOBaHUII B paMKax 0cOOOro
IPOM3BOJCTBA MPSAMO HE 3aIPEIIAETCsl 3aKOHOM, YTO BBITEKAE€T U3 OOLIUX MpaBUIl
ct. 151 I'TIK u ct. 130 AIIK P®.

Ha mnpakTtuke Hepeako OBIBAalOT Cily4yau, YTO JIMIO, YbM IIpaBa, IO €ro
MHEHHIO, HapyllaroTcs, oOpaliaercs B CyldeOHbIE OpraHbl C 3asBICHHEM, B
KOTOPOM €CTh KaK MCKOBBIE TpeOOBaHUS, TaK U TPeOOBaHUS, KOTOPHIC 3asIBICHBI B
HOpsZIKE 0COO0r0 MPOU3BOJCTBA. Y Ka3aHHOMY €CTh TPH IJIaBHbIE PUYHHBI.

Bo-nepBeix, TpeboBaHMEM 00 YCTAaHOBJIEHHH (DaKTa MOKET NMPHUKPHIBATHCS
CIOp O TpaBe, YEero MOXET HE NOHWMaTh 3asBuTeNb. Hampumep, 3asBUTENb
oOpamaercss B CyA C 3asiBlieHUEM OO YCTaHOBJIEHMH (aKkTa BIAJCHUS U
MOJIb30BAHUS KUJIBIM IOMOM, KOTOPBII MOJydeH 1o HacneAcTBy. [IpaBa 3asBurens
HUKEM He ocnapuBaroTca. OqHaKo 3asBJICHHE OCTaBIsIeTCsl 0€3 pacCMOTPEHHS 10
4. 3 c1. 263 I'TIK P®, mockonpKy CcyqoM peliaercs, 4To B YKa3aHHOM cCllydae
MMEET MECTO CIOp O MpaBe Ha HACJIEICTBEHHOE MMYIIECTBO, KOTOPBINA MOJICKUT
PAaCCMOTPEHHUIO M Pa3pELICHUI0 B MOPSAJIKE UCKOBOIO Mpou3BoAcTBa. 110 MHEHMIO
CyJlla, YCTaHOBJIEHUE (paKTa BIAJCHUS U MOJIb30BAHUS HEABUKUMBIM UMYLIECTBOM
CBS3BIBAETCS C YCTAHOBJIEHUEM OCHOBAHHMI BO3HMKHOBEHHS MpaBa COOCTBEHHOCTH
Ha CIIOPHOE MMYIIECTBO, B CBSA3HM C YEM B YKAa3aHHOM JI€JI€ Pa3pELICHUIO MTOJIEKAT
BOIPOCHI TIPaBa, a He (hakra’.

HemanoBaxxHbIM SIBJISI€TCS BONPOC O BO3MOYKHOCTH 3aKIFOYEHUS MHPOBOTO
COTJIAIIEHUS B paMKaX pacCMOTPEHHMs J1eJ 0c000ro mpou3BoAcTBa. Tak, B HAy4HOH
JUTEpAType OTMEYAETCS, YTO «CYTh MHPOBOTO COIJIALIEHUS - B JOCTHXKEHUU
KOMIIPOMHMCCA CTOPOHAMM, HMEIOIIMMH MOJSpHbIE HHTEpechl. IlockonbKy B
0COOOM TMpPOU3BOACTBE HE BCEra MPHUCYTCTBYIOT CTOPOHBI, MEXAY KOTOPBIMHU
CYILLECTBYET CIOP, 3aKIOYEHUE MUPOBOIO COTJIAIIECHHS] MOKET HE UMETh CMbICIA
JUISL 3asIBUTENISL M 3aMHTEPECOBAHHOIO JIMIA. B HEKOTOpBIX Jenax (K mpumepy, O

NPU3HAHUU TPaKJaHWHA YMEPIIMM) U BOBCE HE CYLIECTBYET 3aMHTEPECOBAHHBIX

2 Omnpenenenne MockoBckoro ropojickoro cyaa ot 22.07.2015 no meny N 33-25293 // CIIC KoncynsranT [Tnroc.
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ML, ¢ KOTOPBIMU MOKHO OBbLIO ObI 3aKJIIOYUTh MUPOBOE COTJIALLIEHUE.

Tem He MeHee HEeT HU MPOLECCYAIbHBIX HOPM, KOTOPBIE MPSAMO 3alpeliain
Obl 3aKIIOYCHHE MHPOBOTO COTJIAICHUS, HU AHAJIOTMYHBIX MO3UIUNA BBICIINX
CYJIOB.

HanpoTuB, ycTaHOBIEHBI HOPMBI O TOM, YTO 3asBJICHHS, MOJAaHHBIC B
NOpSZIKE 0COO0ro MPOM3BOACTBA, PACCMATPUBAIOTCA MO OOIIMM IpaBHIIAM
ruckoBoro npousBojacTBa (4. 1 cr. 217 AIIK, 4. 1 ct. 263 I'TIK P®). Takxe, kak
cienyet u3 4. 2 cr. 39 I'TIK, 4. 5 c1. 49 AIIK P®, cyn He yTBEpKIaeT MHUPOBOE
COIJIAIIEHUE CTOPOH, €CJIM 3TO MPOTUBOPEUYMUT 3aKOHY WJIM HApYLIAeT IMpaBa U
3aKOHHbIE MHTEpechl Apyrux Jjul. CienoBaTeabHO, IJs OTKa3a B YTBEPKIACHUHU
CyJIOM MHUPOBOIO COTJIalIEHUs] HEOOXOIUM (DAKT MPOTHUBOPEUHUS €r0 3aKOHY WM
HapyILICHUs [IpaB U 3aKOHHBIX UHTEPECOB.

[lo pe3ynbTaTam uccienoOBaHUA CyA€OHON NPAKTUKH, & TaKXKE H3YHYCHHS
JOKTPUHBI MOYKHO NMPUNTH K BBIBOAY, YTO 3aKIOYEHHE MHPOBOTO COIJIALICHUS B
Jenax 00 yCTaHOBJIEHUHM (paKTOB HEBO3MOXKHO TOJBKO B apOUTPaKHOM IIPOIIECCe.
B rpakIaHCKOM IIPOLIECCE FTOT BOMPOC SIBISICTCS CIIOPHBIM» -,

Bmecre ¢ Tem, B JOKTpUHE IpelyCcMaTpUBAETCi HEBO3MOXKHOCTb
YTBEPKJICHUS CylaMH MHUPOBOrO COIJIALIEHUS MO JenaM 0co00ro MpOU3BOJICTBA.
JlaHHOE MHEHuME BbIKa3aHo, Hanpumep, O.A. Py3a1<013017124 1 M.A. PoxxkoBoii™. B
LEJIOM 3HAuuTeNbHAas YacTh HAy4YHbIX pabOT, KOTOpBIE MOCBAILIEHBI 0COOOMY
MIPOM3BOJICTBY, TTOKA3bIBAIOT HEBO3MOKHOCTD 3aKJIFOUYECHUS MHUPOBBIX COTJIAIICHUN
B o0nactu AaHHBIX JAel. B o0ocHoBaHME 3TOW NO3UIMM aBTOPHI MPUBOIAT
OTCYTCTBHE CIOPSILIUX CTOPOH M, COOCTBEHHO, camoro cropa o mpase. OmgHako
CYJIbl CMOTPST Ha 3Ty MPOOJIEMYy HECKOJIbKO MHAYe.

[Tnenymom BepxoBHoro Cyna P® B 1. 32 ITocranosnenus ot 24.06.2008 N

11 «O mnoAroToBKE TpaxAaHCKUX Jell K CcyneOHOMYy pa30oupaTeiabCTBY»

2 Cupenxo E.B. [IpakTiueckue BOIPOCHI, BO3HUKAIOIIHME B CBSA3H C 3aKITIOUCHIEM MUPOBBIX COITIALICHHIT B CIIOPAX,
00BEANHSIONINX HCKOBOE U 0c000€e Ipon3BoCcTBO // BectHuk Apourpaxnoro Cyna MockoBckoro okpyra. 2016. Ne
2.C.63.

2 Py3akoBa O.A. KommenTtapuii k ['pasknanckomy nporeccyansHoMy kKonekey Poccuiickoit ®denepanun // Bectank
rpaxaaHckoro npoecca. 2014. Ne 5. C. 62.

% Poxxosa MLA. [Ipumenenue B kommepuyeckoM odopore mupoBoii caenku // CIIC Koncynprant [lnroc, 2018.
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NOATBEPXKIACTCS  CACNAHHBIA paHee BbIBOA O Heobxoaumoctu  (pakra
MPOTUBOPEYHSI MHUPOBOIO COIJIAIICHUS 3aKOHY WM HapylUIeHUs WM MpaB U
3aKOHHBIX MHTEPECOB JIJIsl OTKa3a B €ro yreepxkaeHuu. Taxxe BepxoBHeiM Cynom
P® yka3piBaeTcs, 4YTO B CHUTyalldd, €CIU JEUCTBUS CTOPOH He OyayT
IPOTUBOPEUYUTHh 3aKOHOJATENILCTBY M HE OyAyT HapyllaTh MpaBa U OXpaHsIeMbIe
3aKOHOJATEIBCTBOM MHTEPECHI MHBIX JIULI, LETU IPaXKIAHCKOIO CYAONPON3BOCTBA
JIOCTUTalOTCsl HamboJee HKOHOMHYHBIM CIOCOOOM, B TOM YHCIE IyTeM
3aKJIIOYEHUS] MUPOBOTO COIVIAIICHHWS; TJIaBHOE 3HAYEHUE OTBOJUTCS IMPOBEPKE
YCITOBHiT MHPOBOTO COTTIALICHHS, 3aKITIOYEHHOTO CTOPOHAMH ",

COOTBETCTBEHHO, BBILIECTOSIIIMMHU CyAaMU HE MPEAYCMOTPEHO OCHOBaHUU
JUISL OTKa3a B YTBEPXKJIEHUHM MHUPOBBIX COIVIAIIEHUW TOJBKO JIMIIb HA OCHOBAaHUU
OTCYTCTBHSI CIIOPOB O IpaBe. Tak, «MHpPOBOE COTJAlIEHHWE OBLJIO 3aKIIOYEHO
CTOpOHAaMH B Jiejie 00 yCTaHOBJICHHH (paKTa MPHUHITHS HACIEACTBA U MPU3HAHUU
npaBa COOCTBEHHOCTM Ha >XWiod oM. CTOpOHBI JOTOBOPWIHCH O TOM, 4YTO
3asiBUTENb BBIIUIAYMBAET 3aUHTEPECOBAHHOMY JIMI[y KOMIIEHCALMIO B CBS3U C
OTKa30M IOCJEOHEr0 OT CBOEW JOJIM B HACJIEACTBE, a 3aMHTEPECOBAHHOE JIMIO
IPUHUMAET JAaHHYK) KOMIICHCALIMI0 W OTKa3bIBAETCS OT BCTPEYHBIX HCKOBBIX
TpeboBanuii. Cyn yTBEepAWJI JaHHOE MHUPOBOE COIJIALIEHUE, TaK KaK OHO He
IPOTUBOPEYMIIO 3aKOHY, OBUIO 3aKJIIOYEHO B HHTEpecax o00euX CTOpPOH,
BBINOJTHEHHE €TI0 YCIIOBHH He HAPYIIAT0 HHTEPECOB IPYTUX JHI .

Takke MUPOBOE corjamieHue ObUIO 3aKIIOUYEHO MEXIY 3asBUTEIIEM U
3aMHTEPECOBAHHBIM JIMIIOM B Jelieé 00 YCTaHOBJIEHHWH (paKkTa POJACTBEHHBIX
OTHOLICHMI, KOTOpOoe TpeOOBanoOCh B IeIAX MNPHHSATHA HacmeactBa™. Ilo
pe3yibTaTaM MHUPOBOIO COIVIAIICHHS WCTULIA OblIa MpU3HAHA HACIEAHUIIEH IO
3aKOHYy, M K HEW Mepenuio MpaBo COOCTBEHHOCTH Ha 4YacThb HacieacTa. B

yYKa3aHHOM CiIy4ae, KaK U B IPeAbIAYyIIEM, CYA0M ObLIO YKa3aHO, YTO 3aKJIIOUEHUE

% TMocraHoBeHHE ITnenyma Bepxosnoro Cyaa PO N 11 ot 24.06.2008 «O noaroToBke rpak JaHCKHUX JIEJ K
cynebHoMy pasbuparensctBy» // Brouierens BepxosHoro Cyzna P®. 2008. N 9.

Omnpenenenne HoBomaxTuHCKOro pailoHHoro cyaa Pocrosckoit obmactu ot 08.06.2011 mo aeny N 2-746-11 //
CIIC Koncynbrantllnroc.
28 Omnpenenenue Jlyxckoro roponckoro cyna Jlennnrpanckoit oonactu ot 25.10.2011 mo nemy N 2-1546/11 // CIIC
Koncynprantllnroc.
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MHUPOBOTO COTJIAIIEHUS] HE MPOTHUBOPEUUT 3aKOHOAATENIbCTBY, COBEpIIAECTCS B
WHTEpecax CTOPOH; WCIOJHEHHE WMH YCIOBUH MHUPOBOTO COTJIAIICHUS HE
HapyIIaeT HHTEPECOB IPYTUX JIHII.

W3 npuBeeHHBIX MPUMEPOB MOKHO CHOPMYITUPOBATH BBHIBOJ, YTO MHUPOBOE
COTJIAIICHHE MOXET YTBEPXKAAThCS CylaMu OOIIeH FOPUCIUKIIMA B CHTYAIUAX,
€CJIM MEXKIy CTOPOHAMHU €CTh CIOp M OHO HE MPOTHBOPEYHUT 3aKOHOAATEIILCTBY,
OTBEYAET UHTEPECAM CTOPOH U HE HAPYIIaeT HUYbUX MPAB U UHTEPECOB.

COOTBETCTBEHHO, Ha TPAKTUKE MHUPOBBIC COTJIAICHUS MOTYT OBITh
3aKJII0YEHBl W MO JieJaM O0CO0OT0 MPOU3BOJCTBA, MOCKOJBKY YacTO MO3UIUsA
3aMHTEPECOBAHHBIX JIMIl, HA YbH IpaBa MOJXKET IOBIUATH YCTaHOBJEHHUE (paxTa,
ABJISICTCS PAaBHOW TMO3WILMM OTBETUMKA. TaKXKE OHM 3aKIIOYAIOTCS MO JejaM, TAe
UCKOBBbIE TpeOOBaHUS OOBEAMHSIOTCS C TPEOOBAHUSIMU, KOTOpBIEC 3asBICHBI B
MOPSIJIKE 0COOO0TO MPOU3BOCTBA, - IO TEM K€ OCHOBAHHUSIM.

WNuorna 3asBuTeNeM MOTYT OBITh MPEAYCMOTPUTENILHO, Ha BCSIKUN Ciy4ai
BKJIIOYECHBI B 3asBJICHHE BCE BO3MOXXHbIE TpeOoBaHus. Tak, B OAHOM U3 Jel
3asiBUTEIh OOpaTHiICS B CyACOHBIC OpPTraHbl cpa3y C Tpems TpeOOoBaHUSMHU - 00
YCTaHOBJICHUH (paKTa POJCTBEHHBIX OTHOIIEHUMN, YCTAHOBIICHUU (PaKTa MPUHSATHUS
HacjelCTBa W TpHW3HAHWUW TpaBa cobcTtBeHHOCTH. CymoM paccMaTpHBaIOCh
YKa3aHHOE €0 II0 MpaBHIAM HCKOBOrO IPOM3BOACTBA’. B apOHTpaxHOM
nporiecce, 00bIYHO, TaHHOE 00BEIMHECHHE TPEOOBAHUI HE BCTPEUACTCS.

Hepenku nena, korma pasperieHue cropa o MpaBe CBI3aHO C YCTaHOBJICHUEM
¢dakrta. B 3THX cUTyanusix UCKOBbIE TpeOOBaHUA U TpeOOBaHMs 00 YCTaHOBIEHUU
dakta o0benuHAIOTCS. Hampumep, MOKHO Ha3BaTh 3asBICHUE 00 YCTAHOBJICHUU
dakTa MPUHATHS HACIICJICTBA B BUC 3€MEJIHLHOTO yYacTKa, a TAKXKE O MPU3HAHUH
nmpaBa COOCTBEHHOCTH Ha JaHHBIM 3€MENbHBIA y4acTOK. 3asBUTENh (MCTEI) ObLI
3aMHTEPECOBAH OJHOBPEMEHHO W B MPHU3HAHWH (DaKTa, UMECIOIIETO FOPUINICCKOE
3HaueHue (TPUHATHE HACIEICTBA), U B MPHU3HAHWU TpaBa COOCTBEHHOCTH Ha
MPUHSATOE HACIEACTRO.

XabapoBCKUM KpaeBbIM CYAOM OBLJIO yKa3aHO, YTO OOBEIUHEHUE B OJHOM

2 Omnpenenenne MockoBCKOro ropojickoro cyaa ot 26.06.2015 no geny N 33-21891 // CIIC KoncynprantlLmtoc.


consultantplus://offline/ref=C2AB96B1FF979199138769D925B491FE9EE8CD6571F982DE26067F321E89A7yAM

31

3asiBJICHUM TpeOOBaHUM, KOTOpPbIE MOJJIEKAT PACCMOTPEHUIO B paMKax 0coO0ro u
MCKOBOI'O TPOM3BOJACTBA, BO3MOXKHO, €CJIHM paspeuieHue TpeOoBaHul 00
YCTaHOBJICHUH IOpUANYEcKoro (akTa (B yKa3aHHOW CHUTyaruu - (paKTa MPUHATHS
HACJIeICTBA) MPU3HAECTCS YCIOBUEM U OCHOBAHHUEM ISl pa3pellieHus TpeOoBaHUs O
MPU3HAHUM 3a JIMIIOM IIpaBa, BO3HHUKHOBEHHWE KOTOPOTO BBITEKAET W3 JIAHHOTO
opuandeckoro ¢akra (MpaBo COOCTBEHHOCTH HAa 3€MEJIbHBIM YYacCTOK MOTJIO
MOSIBUTHCS BCJIEJICTBUE MPUHSATHUS 3asIBUTEIEM YUaCTKa B KAUECTBE HACJIE/ICTBA).
CynoMm Tarkxke OBUIO yKa3aHO, YTO pasfeleHue TpeOOBaHWN B yKa3aHHOM
cllydae TIOBJCYET BO3HHUKHOBEHHE JBYX JI€Jl, KOTOpble HMMEIOT OJUHAKOBBIN
IOPUINICCKUN PE3yNIbTAaT: YCTAaHOBJICHHE (paKkTa MPUHATHS HAcIeACTBa (TepBOE
TpeOOBaHKE) SIBISCTCS OCHOBAaHHEM TSI TIOJYYCHHSI CBUICTEIBCTBA O TPaBE Ha
HACJIEICTBO U MOCEAYIONIEeH PEruCTpalliy MpaBa COOCTBEHHOCTH Ha HACJIETyeMOe
UMYyIIECTBO  (BTOpoe€  TpeOOBaHUE), UYTO  TOXKJIECTBEHHO  pE3yJbTaTy
YIOBJIETBOPEHUSI MCKa O TMPU3HAHUU TIpaBa COOCTBEHHOCTH Ha UMYIIECTBO,
MOJIYYEHHOE T10 HACJIE/ICTBY.
B apOutpaxkHoM nporecce ciiydaeB 00beAuHEHUs TpeOOBaHUHM, 3asIBJICHHBIX B

IMOPAAKE 0co0oro IMpOU3BOACTBA, C HCKOBBIMH HC BCTPCUACTCA.
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3AK/IIOYEHUE

B pesynbrate mpOBEAEHHOIO HCCIEIOBAHUS MBI NPUIIM K CIECIYIOIAM
BbIBOAaM. llenbio  0coOOro mMpoW3BOACTBA  SIBIAECTCA  IMOATBEPXKICHUE B
O€CCIIOPHOM OJHOCTOPOHHEM TMOPsIKE (PAKTOB, KOTOPhIE UMEIOT IOPUANUYECKOE
3HAY€HHE, OECCIIOPHBIE MPaBa U OXPaHy UHTEPECOB 3asBUTENSA, KOTOPBIE CBA3AHBI C
OCYIIECTBJICHUEM MPUHAJIEKAIINX eMy O€CCIIOPHBIX TPaB.

3ajmayaMy TPaXXIAHCKOTO CYJIONPOM3BOJCTBA SABISIIOTCA NPABUIBHOE U
CBOEBPEMEHHOE PACCMOTPEHUE U Pa3pelICHUE IPakIaHCKUX JEJ B LENSAX 3aAIUTHI
HapYILIEHHBIX WIH OCIapUBAaEMbIX IpPaB, CBOOO U 3aKOHHBIX MHTEPECOB IPAK/aH,
opraHu3ainui, TmpaB U uHTepecoB Poccuiickoii dDexaepanuu, CyObEKTOB
Poccuiickoit  ®epepanuu, MyHUIUNAIBHBIX OOpa30BaHMM, JPYruxX  JIHII,
SBJISIIOIIUXCS CYOBEKTaAMU TPAXKIAHCKUX, TPYAOBBIX MU MHBIX MPABOOTHOIIECHUH.
['paxknaHckoe  CyIONpPOM3BOJACTBO  JOJKHO — CHOCOOCTBOBAaTh  YKPEILJICHUIO
3aKOHHOCTM U MPABONOPANIKA,  NPEAYNPEKICHUID  MPABOHAPYLIECHUM,
(GOpMHUPOBAHUIO YBAKUTEILHOTO OTHOLIEHUS K 3aKOHY U Cy1ly.

Ha npoTspkeHuM mociieHuX JIET 0co00€ MPOU3BOACTBO, OCOOCHHO TOCIe
NPUHATHS HACTOSAWETro ['pakIaHCKO-TIPOLIECCYAIbHOTO KOAEKCA, IOJBEPKEHO
MOCTOSTHHBIM ~ M3MEHEHHUSIM M HOBIIECTBaM. SIBIsiACH  Pa3HOBUAHOCTHIO
IPa)x/1aHCKOI0 CyAOIPOU3BOJCTBA 0CO00E MPOU3BOJICTBO MPU3HAECTCSI HEUCKOBBIM,
OJTHOCTOPOHHUM IPOU3BOJICTBOM C OTCYTCTBHEM CIIOPa O MPABE, 3aAIIUTHI ITPABA.

B ocoboM mpou3BoACTBE HET CTOPOH C MPOTUBOMOJIOKHBIMH HMHTEpECaMH,
MOCKOJIbKY HET HEOOXOJUMOCTH OXPaHSATh HapYIICHHBIE WU OCIapHUBacMbIC
IpaBa.

OcHoBHOM 3amauell 0coOOro MPOM3BOJACTBA SBISETCS YCTAHOBIJICHUE
IOPUIUYECKU 3HAYMMBIX (DAKTOB, MPABOBOTO CTAaTyca I'pa’KJaHUHA.

['MaBHBIM TPU3HAKOM OCOOOT0 TMPOU3BOJCTBA TMPU3HACTCS TPEIyMIIITUS
O€CCIIOPHOCTH U3Y4aeMbIX B €T0 paMKax TpeOOBaHUH.

COOTBETCTBEHHO, B MOPSAKE OCOOOr0 MPOU3BOJCTBA MOTYT HM3y4aThCs

JIO0BIE PAa3HOBUJIHOCTHU ACJI, IO OTHOHMICHHUIO K KOTOPBIM PAa3yMHO YCTAHOBJICHHC
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JAHHOW MPE3yMIIIHUH, B YACTHOCTU JIeJla O Pa3BOAE IO B3aMMHOMY COTJIACHIO
CYypyroB IpW HAJIUYMU HECOBEPUICHHOJETHUX JAETEM M OTCYTCTBHM CIOpa O
JETSAX.

OcoObIM TIPOU3BOACTBOM, KaK BHUJOM TPaKIAHCKOTO CYIONPOU3BOJICTBA
O00BEIUHAIOTCS BUBI TPAXKIAHCKUX J€JT, UMEIOIINX €UHBIA CHCTEMOOOPa3yIOIHiA
IIPU3HAK - OTCYTCTBHUE CIIOPa O MPABOBBIX OTHOIICHUAX MEXIY JINLAMHU, KOTOPbIE
Y4acCTBYIOT B MPOU3BOACTBE 1O aAeny. JlaHHBIA BUJ  TPaXKIAHCKOTO
CYZOTIPOU3BOJICTBA MMEET CAMOCTOATEIBHBIA MPEAMET CyAeOHOM 3aluThl, LETb
CyIeOHOM JIeATENbHOCTH, CHOCO0 3alUThl, OCOOEHHOCTU OCYILIECTBICHMUS
OOLIENTPABOBBIX, MEXKOTPACIEBBIX U OTPACIEBBIX IPUHIUIIOB.

PaccmaTtpuBas rpakIaHCKO-TIPOLIECCYANIBHBIM CTAaTyC JHUL, YYACTBYIOIIHUX B
Jienax  0coOOoro IMpOU3BOJCTBA, HEOOXOAUMO MOAYEPKHYTh, YTO MCKOBOE
MIPOU3BOJICTBO OTJIMYHO OT OCOOOTO LENSAMH, K JOCTHKEHUIO KOTOPBIX CTPEMSITCS
CyJeOHbIE OpraHbl IpHU PAcCMOTpeHUU Jnen. Eciu 1enpio paccMOTpEHHsS HCKOB
ABJISIETCSA PAa3pEIICHUE CIIOPOB O IIPaBe MEXAY CTOPOHAMH, KOTOPBIE HMMEIOT
IIPOTUBOIIOJIOKHBIE MHTEPECHI, TO LEJIbI0 PACCMOTPEHUS 3aSBIICHUM B IOPSAKE
0c0o00r0 TPOM3BOJICTBA SIBISCTCS yCTAaHOBIEHHE (AKTOB (COCTOSHHUK), KOTOpBIC
MMEIOT IOPUINYECKOE 3HAYCHHUE.

B cootBercTBHM co cT. 262 ['TIK PO B nopsiake 0codoro mpou3BoICTBA CY/T
paccMaTpuBaceT JAena:

1) 06 ycTaHoBieHHH (PAKTOB, UMEIOLIUX IOPUINYECKOE 3HAUCHHUE.

Cyn ycranaBinuBaeT (akThl, OT KOTOPBIX 3aBHCHUT BO3HHMKHOBEHHE,
U3MEHEHUE, MPEKpaIleHUEe JUYHBIX WM HMYLIECTBEHHBIX NIpaB TIpakJaH,
OpTraHU3AIUN.

Cyn paccmarpuBaeT ziea 00 yCTaHOBIICHUU:

- POACTBEHHBIX OTHOILLICHU;

- (hakTa HaXOXKIACHUS HAa MKIUBEHUU;

- (bakTa perucTpanuu poXICHUS, YCHIHOBJICHHs (ynodepeHus), Opaka,
pacTopkeHus Opaka, CMEPTH;

- (pakTa mpuU3HAHUS OTLIOBCTBA;
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- (¢akra MNPUHAIICKHOCTH MPABOYCTAHABIMBAIOIIMX JOKYMEHTOB (3a
MCKIIIOUEHUEM BOMHCKHUX JIOKYMEHTOB, ACMIOPTa U BbIIABAEMbIX OpraHaMU 3alicH
aKTOB TPAXKIAHCKOTO COCTOSHHSI CBHUACTEIBCTB) JIHMILy, WMs, OTYECTBO WIIH
dbaMunusi KOTOpPOro, YyKa3aHHbIE B JIOKYMEHTE, HE COBIQJAIOT C HMEHEM,
OTYECTBOM WM (aMmwime »dTOro JMIa, YyKa3aHHBIMA B TIACMIOPTE WIIU
CBUJIETEIHCTBE O POXKIICHUU;

- (pakTa BIaJeHUS U MOJIB30BAHUS HEABMKUMBIM UMYIIECTBOM;

- (hakTa HecyacTHOTO Cilyyas;

- ¢dakta cMmMepTH B ONpEIEIEHHOE BpeMs U TPU  OIPEACIICHHbIX
OOCTOATENBCTBAX B CIydae OTKa3a OPraHoOB 3alUCH aKTOB T'PaKJaHCKOTO
COCTOSIHUSI B PETUCTPAIIMH CMEPTH;

- (hakTa MPUHATHUS HACJIEAICTBA U MECTA OTKPBITHS HACIIE/ICTBA;

- IPYyTUX UMEIONTNX IOPUINIECKOE 3HaueHUEe (HaKTOB.

2) 00 yChIHOBIIEHHH (yI0Y€pEHNH) peOCHKa;

3) o mpu3HaHMM TpakJaHWHA OE3BECTHO OTCYTCTBYIOIIMM WA 00
OOBSBIICHUN TPKIAaHUHA YMEPITUM;

4) 00 orpaHM4YeHUM JCECHOCOOHOCTH TpakJIaHWHA, O TNPUIHAHUU
rpaXJIaHWHA  HENEEeCHOCOOHBbIM, 00  OrpaHWYeHUW WIM O  JIUIICHUU
HECOBEPIIICHHOJIETHETO B BO3PACTE OT YETHIPHAAIATH 10 BOCEMHAIIIATH JIET TIpaBa
CaMOCTOSATENLHO PACIIOPSHKATHCSI CBOMMU JIOX0JIaMU;

5) 00 OOBSABICHUM HECOBEPILICHHOJETHETO TOJHOCThIO JACECIOCOOHBIM
(3mMaHcUnmanum);

6) O TMPU3HAHWM [IBIDKUMOW Bl OECXO34iHOW W TNpU3HAHWUU TIpaBa
MYHHUITUTIATBHOW COOCTBEHHOCTH Ha 0ECXO03SHHYIO HEABMKUMYIO BEIIlb;

7) O BOCCTAaHOBJIEHWW TMpaB MO YTPAayeHHBIM IIEHHBIM OymaraM Ha
TPEABSIBUTEIS W OPJICPHBIM IIEHHBIM OyMaraM (BbI3BIBHOE TIPOM3BOJICTBO);

8) 0 BHECEHUU UCIIPABJICHUHN WJIM U3MEHEHUH B 3aITUCH aKTOB IPAXKJIAHCKOTO
COCTOSIHUS,

9) mo 3asBIEHUSAM O COBEPIIEHHBIX HOTAPUAIBHBIX JEHUCTBUAX WIH 00

OTKa3€ B UX COBCPUICHHNH,
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10) mo 3asBIEHUAM O BOCCTAHOBJIEHUU YTPAUYEHHOIO CYJIEOHOTrO
MPOU3BOJICTBA.

Jlumiamu, ydYacTBYIOIIMMH B Jeflax 0CO00Tr0 TMPOU3BOJCTBA, SBIISIIOTCS
3asIBUTENb M 3aMHTEPECOBAHHBIC JIHIIA.

Jlena ocoboro mpou3BOACTBAa PACCMATPUBAIOTCSA U Pa3pelialoTCs CylI0M IO
OOIIMM TpaBHJIaM HCKOBOTO MPOU3BOJCTBA C OCOOCHHOCTSIMH, YCTaHOBJICHHBIMH
riraBamu 28 - 38 Koxekca.

Jlena oco0oro Mpou3BOJICTBA CY/ PACCMATPUBACT C YUaCTUEM 3asiBUTENEH U
JIPYTUX 3aMHTEPECOBAHHBIX JIHII.

Cynpl MOTYT MPUHUMATH 3asBICHHUS 00 YCTAaHOBJIEHWU (PAKTOB, WMEIOIIIX
IOPUIMYECKOE 3HAUYCHUE, U PACCMAaTPUBATh UX B MOPSAKE 0COOOTO MPOU3BOJICTBA,
pu COOJIIOICHUH ONPEEIICHHBIX YCIOBUI, €CIH:

a) COTJIACHO 3aKOHY Takue (PaKThl MOPOKAAIOT IOPUIUIECCKHE TOCIEICTBUSA
(BO3HHKHOBEHHE, U3MEHEHUE WM TMPEKPAICHHE JIMYHBIX JTHOO MMYIIECTBEHHBIX
NpaB rpak[iaH WK OpraHu3aIni);

0) ycraHoBlieHHE (paKTa HE CBS3BIBACTCA C MOCIEAYIOIIUM pa3pelieHHeM
criopa o Ipase, 0JIBEJOMCTBEHHOT'O CY/Y;

B) 3asBUTENHh HE UMEET APYroil BO3MOXHOCTH TMOJIYYUTh UM BOCCTAHOBHUTH
Ha/JIeKaIe JOKYMEHTBI, YIOCTOBEepstonme ¢GakT, HWMEIOMUN OpUINIEeCcKOe
3HaYeHHEe; JCHCTBYIOIIMM  3aKOHOJATEIIbCTBOM HE TNPEOYCMOTPEH  HHOM
(BHECYEOHBIH) TOPSIOK X YCTAHOBJICHHUS.

OOpamienre K cyay ¢ MpochOON yCTaHOBUTH (PAaKT BO3MOXKHO JIUIIL TPHU
OTCYTCTBHH MHOTO MOPSIIKA €T0 YAOCTOBEPEHUSI.

B ocobom mpou3BoACTBE €CTh MpoOesbl, KOTOphIE TPeOYyeTCs yCTPAaHUTb,
YTO MPUBEJET K OoJiee OBICTPOMY U O0JIee BEPHOMY pa3peIieHHIo Jell.

Taxxe HEOOXOAMMO MOAUYEPKHYTh, YTO MPOIIECCYATBHOE 3aKPEIJICHHE HOPM
HaXOAWTCS B TIOCTOSIHHOM pa3BUTUM W HW3MEHEHHHU, 4YTO, BEPOSITHEE BCETO,
MO3UTHUBHO OTPA3UTCS Ha PA3BUTUU TAKOTO BUA TPAXKTAHCKOTO MPOU3BOACTBA KaK
ocoboe.

CoenuHeHne HCKOBBIX TpeOOBaHMN M TpeOOBaHUII B paMKax 0coOOro
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IMPOU3BOACTBA IIPAMO HE 3alpCIiacTCAa 3aKOHOM, YTO BBITCKACT U3 O6H_II/IX IMpaBUJI

cT. 151 I'TIK u c1. 130 AIIK P®.
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