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AHHOTAITUS Ha BBITYCKHYIO KBATM(PUKAIIMOHHYIO paboTy OakaiaBpa
Koponesoit Onpru BiagumupoBHBI

Ha TCMY: «YyacTtue AIBOKATa B I'PAKAAHCKOM IIPOLECCCH

Brimycknas kBanudukanMoHHas paboTa HampaBjeHAa Ha W3YyUYCHHE OCHOBHBIX
aCIIeKTOB y4acTHs aJjBOKaTa B TPaXKJIaHCKOM IPOIIECCE.

AKTyaJIbHOCTh TEMbI HCCIIEJJOBaHUs OOOCHOBaHA pOCTOM CIpoca Ha
aJIBOKATCKUE YCIYTU B YCIOBUSIX TUHAMUYHOTO 3aKOHOAaTeIbcTBA PD.

[lenbro ucciaeqoBaHUs SABISETCS U3yYEHUE OCOOEHHOCTEH ydacTHusl ajJBoKaTa B
IpaXJIaHCKOM TIpOIleCCe, a TakKXKe BBISBICHHE BO3MOXXHBIX IIpobiieM B pabote
aJBOKaTa W MyTU UX perieHud. llenp paboThl KOHKPETHU3UPOBAHA B CIIECAYIOIIMX
3aJa4uax:

- paCCMOTpPETH BOIIPOC O CTATyCE a/IBOKATA;

-OMpeIeTUTh OCHOBHBIEC TPEOOBAHUSI MPEIBABISIEMbIC K a/IBOKATY,

- MPOAHAJIM3UPOBaATh (POPMHUPOBAHUE MTPABOBOM IMO3UIIMU aJBOKATa IO JEIy H
Ap.

CtpykTypa BBINYCKHOW KBaJM(UKAIMOHHON pabdOThl  BKJIIOYAET B CeOs
BBEJICHHUE, TPU TJIaBbl U 3aKioueHue. B mepBoil rnaBe «TeopeTndeckue OCHOBBI
MPEJACTABUTENILCTBA B IPaKJAaHCKOM IMPOIECCE» PACKPhIBACTCS MOHATHE CYAEOHOTrOo
MPEICTaBUTEIILCTBA, W3YyUYEHBI OCHOBaHMS © (OPMBI TMPEACTABUTEIHCTBA B
IrpaKIaHCKOM cyae. Bo Bropoi rnaBe «AIBOKAT B IOPUAUYECKOW CHCTEMEN
paccMOTpPEHbl BOIPOCHI O CTaTyce aJBOKaTa, a TaKXe OCHOBBI aJBOKATCKOU
npoeCCHOHAIBHOM ATHUKH. TpeThsl TJIaBa pacCMaTpUBacT BOIPOC O IIPABOBBIX
OCHOBAaxX y4acTHsl aJBOKAaTa B TPaKIAHCKOM MPOIECCe W acmeKThl (HOPMUPOBAHUS
MIPABOBOM IMO3UIIUM aJBOKATa-3alMTHUKA.

Brimycknas kBanudukanuonHas padbora uznoxeHa Ha 44 crpanunax. s ee

HaIlMCaHUs MCI0JIb30BaH 31 MCTOYHHK.
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4
BBEJIEHUE

B coBpeMeHHOM O0OmIECTBE € KaXJbIM JHEM MOJYy4aeT pacupoCTpaHEHUE
YCTaHOBKAa Ha CO3JaHUE YCIOBUM I 3allUThl HHTEPECOB M TpPaB TpakKiaH.
[IpyuHIMOBI 3aIUTHI TPAXKJIAH OTPAXKEHBI B OCHOBOIMOJATAIOIIUX 3aKOHOJATEIbHBIX
aKkTtax rocynapctBa, B uacTHoctd Konctutyuuum Poccun. Ilostomy mnpaBo Ha
IOPUUYECKYIO TOMOIIb MMEET YHMBEPCAJIBHBIA XapaKTep M SIBISICTCS TapaHTUEH
peann3anuy MpOIEeCCyallbHBIX MpaB M CBOOOJ JIMYHOCTH, €€ MpaB KaK yJacTHHKA
IPAXKIAHCKOTO  CYJONPOM3BOJCTBA.  3aKOHOAATENIBHO  3aKPEIUVIEHO  OKa3aHUe
IOpUJIMYECKON TIOMOIIM HYXXJAIOIIUMCS Tpak/laHaMm, HE HMEIOUIUM CIEIUaTIbHbIX
IOpUJIMYECKUX 3HAHUN W HABBIKOB JUISI pa3pelieHusi MOJ00HBIX BOIPOCOB.
KBanmudumupoBanHyt0  MOMOIINb  OKa3bIBAIOT  CHEIMAIUCTBI,  MPOIISIIINE
OTPENICICHHYIO TMOJrOTOBKY, T'OTOBBIC€ BBICTYIIaTh MPEIACTABUTEISIMU MpaB U
MHTEPECOB JIPYTUX FPAXKIAH — aJIBOKATHI.

[Ipodeccus agBokara siBIs€TCS OAHON U3 IPEBHEUIINX Mpodeccrii U BOZHUKIIA
oHa eme B JlpeBHeM Pume.

C pasBuTHEM MPABOBHIX OTHOIIEHWN B COBPEMEHHOM OOIIECTBE «aJBOKAT
ABJIAETCS  JOCTATOYHO  TNOMYJSIPHBIM  TEPMHHOM, Tojlydyas Bce  OoJbliee
pacnpocTpaHEHHE.

AKTYyaJbHOCTh TEMbI HANpPsIMYyK0 CBsi3aHa C YBEJIWYEHUEM MOTPEOHOCTH
rpaXJaH B ycliyrax 3allldTHUKAa CBOMX JIMYHBIX MpPaB M UHTEpecoB. B ycrioBusx
MOCTOSTHHO M3MEHSIONIETOCS 3aKOHOJATENhCTBA YEJIOBEKY MPOCTO HEOOXOIUM TOT,
KTO 3HA€T BCE TOHKOCTU CyIeOHOTO Mpolecca, KTO MOACKaXET HAIWYUEe NpaB U
00s13aHHOCTEM TpaKJaHWHA U KAaKMM HMEHHO 00pa3oM OH MOXET IMO0JIb30BaThCS
JTAHHBIMH TIPaBaMHU.

B ropone Coizpanbs Camapckoit 001acTy (UMCICHHOCTh HaceneHus: — 175 Thic.
YEJIOBEK) B HacTosee Bpemsi HacuuThiBaeTcs cBbiiie 100 agBoKaToOB, y4acTBYIOIIUX
B TpaXXIaHCKOM TPOM3BOJACTBE. 3a ToOcjieaHee BpeMs dTa Iudpa BbIpociaa B
HECKOJIbKO Pa3, 4TO MOJITBEPKAAECT BHICOKUI CIIPOC HA YCIIYTH a/IBOKATa.

Paccmotpum 6osee moapoOHO MOHATHE «aIBOKATa», KAKOE MECTO OH 3aHUMAET

B COBPECMCHHOM O6HI€CTB€, KaKue Tp€6OBaHI/IH MNPpECABABIAIOTCA K HEMY, KaKOBEI €T0



S)
GYHKIIMA ¥ OCHOBHBIC TMOJIHOMOYHMS aJBOKAaTa HAa Pa3HBIX CTAAMSIX TPaXITAHCKOTO
CyJOIPOU3BOJICTBA.

Lenpro ucciaenoBaHus SIBISIETCS U3y4eHHE OCOOCHHOCTEN y4yacTusi aJiBOKaTa B
TPAKIAHCKOM TIPOIIECCE, a TAaKXKE BBISIBJICHHE BO3MOXHBIX MpoOjeM B paboTe
aZBOKAaTa U MyTH UX PELICHUS.

B nanHo# paboTe ObuH perieHsbl CAeAYIONINE 3a1a4u:

- paccMOTpeTh  BOIPOC O  CTaryce aJaBoKara B  TPaAXKIAHCKOM
CyJOIPOU3BOJICTBE;

- ONpPEACIUTh OCHOBHBbIE TpeOOBaHUSA K JCATEIBHOCTH aJBOKaTa U €ro
JUYHOCTH;

- TMpoBeCTH aHamu3 (PopMUpOBaHUS MPABOBOM MO3UIMU aJBOKAaTa B
TPaXKJaHCKOM IPOILIECCE;

- U3YYUTh U NMPOAHAIU3UPOBATH OCHOBHBIC (DYHKIIMHM U MTOJIHOMOYHUS aJBOKATa
Ha Pa3HbIX CTAUIX I'PAXKIAHCKOrO IIpoluecca.

OOBEKTOM HCCIEAOBAaHUS BBICTYMAIOT OTHOIIEHHUS, BO3HUKAIOIIME MEXKITY
aJIBOKaTOM M YYaCTHUKaMHU I'PaKIaHCKOT0 IIpolecca.

[IpenmeToMm uccienoBaHus sIBIsIETCS crielu@uKa ydyacTs aJJBoKaTa Ha pa3HbIX
CTaJUsIX TPaXKIAHCKOr0 IIpolecca.

Bo Bpemsi Hamucanusi paOGoOThl OBLIM HWCIOJIB30BAHBI CIIEIYIONIUE METOJIbI
UCCIIEJIOBAHUS: CPABHUTEIBLHO-TIPABOBOM aHaiu3, 0000IIeHrnEe, UCTOPUKO-TIPAaBOBOM
METOJI, W3YYEHHE HOPMATUBHO-TIPABOBBIX JIOKYMEHTOB, CHUCTEMHBIA AaHaJu3,
CpaBHEHHUE.

OCHOBHBIMM MCTOYHUKAMHM JIUTEPATYpPbl Ui H3Yy4YEHUS JAaHHOW TEMBI
MOCITY>KWUJIM HOPMATUBHO-NIPpaBoOBbIe akThl: KoHcTuTyusa PO, OenepaibHbl 3aKOH
«O0 aBOKaTCKOM NEeSITENHLHOCTH U aiBokaType B Poccutickoit ®enepauuny, 'K PO
u ['TIK PO, cnenuanpHas yueOHas nureparypa. B mporiecce Hammcanusi pabOThI
OpraHMW30BaHO OOpAIlleHUE K DJIEKTPOHHBIM pecypcaM YJaJ€HHOro JOCTyma, K
opuimanbHomy caiity Ilanater AgBokaroB Camapckoil o6nactv, MHPOPMALMOHHO-

npaBoBomy nopraity 'APAHT.PY wu np.
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I''TABA 1 TEOPETUYECKHE OCHOBLHI IMTPEJCTABUTEJILCTBA B
I'PAXXITAHCKOM ITPOLIECCE

1.1 CynebHoe mpeicTaBUTENbCTBO B IPAXKIAHCKOM IMTPOIIECCE U €T0 BUJIbI

I'maBa Bropas Konctutynun Poccuiickon denepannu 3akperuisieT OCHOBHBIE
npaBa U cBOOOABI yenoBeka. B uwactHocTH, CT. 48 TIacUT O TOM, YTO B HAaIIeM
rocyAapcTBe Jit0OOW IpakJaHWH MMEET TapaHTHIO MOTYYeHUs! KBATHU(PUIIUPOBAHHON
IOpUANYecKoil momomu. He Kaxaplii 4iIeH COBPEMEHHOTO O0IIecTBa CHOCOOEH
I'PaMOTHO OTCTOATH CBOM IIpaBa M 3aIUTUTH CBOM HHTEPECHI, IOITOMY MHOTHE
HY)KJIAIOTCSI B TOMOIIM W TMOJJIEPKKE CIEUUATUCTOB B IOPUIUYECKON 001acTH,
NPEJCTABUTEIEM HWHTEPECOB TaKWX TIpaXJaH W BBICTYNAeT aJaBOKaT. Takum
o0pa3oM, MpaBo 3aIUIIATh CBOW UHTEPECHI U MpaBa yepe3 MPeICTaBUTEINS 3aI0KEHO
B camoui Koncturynun PO.

[IpaBo Ha BeneHue CyneOHBIX A€l (U3NYECKUX JIML, KaK IpU IOMOIIU
MPEACTABUTENS], TaK U JIMYHO oTpaxeHo B 4.l cT. 48 I'TIK P®. 3ammra nHtepecos
HEJICECIIOCOOHBIX, WJIM YaCTUYHO HENEECIOCOOHBIX JIMI[ OCYIIECTBISETCS MX
3aKOHHBIMH IIPEACTABUTEISIMU: POAMTEISAIMH, ONEKyHAaMH, IONECUUTEISIMU WIN
JUIAMH, 32 KOTOPBIMU 3aKperuieHa 3Ta o0s3aHHOCTh. FOpuanyeckum JHiaM JaeTcs
IIpaBO MPEAOCTABIIATH 3AIUUTY CBOMX HWHTEPECOB M IPaB CIEHHAIBHBIM OpraHaM,
UMEIOUIMM 0COOYI0 KOMIIETEHTHOCTh, 3aKPEIUICHHYI0 Ha 3aKOHHOM OCHOBAaHUU
MPaBOBBIMU AKTAMH, YYPEAUTEIbHBIMUA JTOKYMEHTAMH, WM MNPEICTABUTEISIMU IO
JIOBEPEHHOCTH.

CynebOnble mnpenctaBuTenu — (U3MUECKHE JUIA, KOTOpble HAa OCHOBAHHUU
MPEIOCTABIEHHBIX UM TOJIHOMOYMW BBICTYNMAIOT B CyJle OT MUMEHH JOBEPUTEINs C
1eIbl0 JOOUTHCS NJIi HEro HamOosiee OJIArOMPUSTHOTO PEIHICHHS, a TaKXKe s
OKa3aHMWsI €My TMOMOLIM B OCYIIECTBICHHM CBOMX IMpaB, NPEIOTBpAIICHUS UX
HapyILIEHUsl B MPOLECCE U OKa3aHUs CyJy COACHCTBUS B OTIPABICHUM IPABOCYIUS

10 Irpa’x1aHCKHM JICJIaM.
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[lon  cyneOGHBIM  NpPEACTaBUTEILCTBOM  IMOHMMAETCA  JIEATEIHHOCTD
MPEACTABUTEINS B TPAKIAHCKOM IIPOLIECCE, OCYLIECTBIsIEMAas UM B YKA3aHHBIX BBIILIE
nemsix.”

B y3kOM cCMbICIE€ TOHATHE «IIPEACTABUTEIBCTBO B CYIE» CIEIYET
paccMaTpuBaTh Kak BBINOJHEHHE TOCIEIOBATENbHBIX aKTOB KOHKPETHBIM JIUIIOM,
HAJICJICHHBIM OIPECIICHHBIX MOJHOMOYMSIMH, B IEJISIX 3alIUTHI MPaB U HHTEPECOB
JMLA, HYKIAIOLWErocs B FOPUINYECKON TOMOILIH.

CyneOHoe MpeACTaBUTEIbCTBO JOCTATOYHO IIHMPOKOE SIBIEHUE M HMEET
paznuyHble  Bapuanuu. MOXHO  BBIACIUTh  HECKOJBKO  KJaccU(UKaIuii,
ONPENENSIOUMX BUIbI CyI€OHOTO NPEICTABUTENbCTBA.

Haubonee pacrpocTpaHeHHON KiaccupuKaluen SBISETCS ONpeeiIeHUe BUAA
IIPEICTABUTENBCTBA 10 OCHOBAaHWIO BO3HUKHOBEHUS: 3aKOHHOE M JIOTOBOPHOE
IPEICTaBUTENIBCTBO. TaKkke MOKHO pa3JIeIUTh Ha 0053aTeIbHOE U T0OPOBOJILHOE.

Paccmotpum  Gonee moapoOHO KaxkIbld Bua OTAeNbHO. OCOOEHHOCTH
3aKOHHOTO TNpeacTaBuTenbecTBa M3noxkeHsl B cr. 52 T'TIK P®. K takomy Bunmy
IPEJICTABUTENIBCTBA OTHOCSATCSI OTHOILEHUS, BOZHUKIINE MEXAY HEIEeeClOCOOHBIMU
WIM HE O00JaNaliliUMU TIOJIHOM J1€eClIOCOOHOCTBIO TpaXkJAaHaMH, KOIJa MX
3alUTHUKAMU BBICTYIAIOT POAMTEIH, ONIEKYHBI, JIUOO MHBIE JIMLA 110 3aKOHY. Takxke
OPEJICTaBUTEIISIMA TI0 3aKOHY SIBJISIIOTCS aJBOKAaThl, Ha3HAYEHHbIE B KadyeCTBE
NpEACTaBUTENs] B CIydyae OTCYTCTBUSI TPEACTABUTENS Yy OTBETYHMKA, MECTO
KUTEIBCTBA KOTOPOTO HEU3BECTHO, a TAaKXE B JPYIHX HPELyCMOTPEHHBIX
dbenepanpHbiM  3akoHOM ciaydasx (ct. 50 ITIK P®). K pganHomy Buay
MPEJICTaBUTEILCTBA MHOTHME aBTOPbl OTHOCAT TMPEACTABUTENICH OpraHu3alui,
KOTOPBIE 3AIIMIIAI0T HHTEPECHI FOPUAMYECKHUX JIML, OCHOBBIBASICh HA YUPEAUTEIbHBIC
JIOKYMEHTBHI.

Crnenyrouiuii BUI - JOrOBOPHOE MPEACTaBUTENBCTBO, MIPeIycMaTpruBaeT cooou
JIOTOBOPHBIE  OTHOILLIEHHSA, BO3HUKIINE MEXKIY NpPEICTaBUTEIEM H JUIIOM

npeaoCTaB/IAIOIIUM €EMY ITOJTHOMOYHS 110 3aIIUTE CBOUX MHTCPCCOB U IIpaB.

Tpeymuaukoa M K. I'paxxnanckuii mpouecc: Yueonuk. M.: Craryt, 2014. C. 94.
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JIOTOBOPHOE NPEACTABUTENBCTBO JOCTATOYHO WIMPOKO PACIPOCTPAHEHO HaA
MpaKkTUKe. YYAaCTHUKAMHU TAaKOrO BHUJA MPEICTABUTEILCTBA, SBISIIOTCS Kak U
CHEIUATNCTBI, UMEIOIINE Y3KYIO HAIPABIEHHOCTh, TaK U PSAIOBBIE IOPUCTHI OOBIYHBIX
OpraHu3aIuu.

Crnenyet BBIICIUTH KaK OTACIbHBIN BUJ MPEICTABUTENHCTBA — OOIIECTBEHHOE
MPEACTaBUTENbCTBO. B mociienHee Bpemsi HaOMpaIOT MOMYJISPHOCTH Pa3IMYHbIC
00BbEeIUHEHUS, KOONIEPATUBBI U COOOIIECTBA CIEUATNCTOB B IOPUINUECKON 00IacTH
u cdepe aaBOKaTCKOM jaesTenbHOCTH. Ha 100pOBOIBHBIX M OOIIECTBEHHBIX Haualax
YJI€HBbI TOJO0OHBIX OpraHU3alMid OKa3bIBAIOT YCIYTH MO 3allUTE MPaB UX YYACTHUKOB.
Hanpumep, unensl npodcoro3a MOTYT pacCUMTHIBATH HA 3AIUTY UX TPY/IOBBIX IIPaB B
CyJIeOHBIX MTPOIIECCAX B PA3IUUYHBIX MHCTAHIIUSX.

Haubonpiyto pacnpocTpaHEHHOCTh CPEAM JIMI, MPUHUMAIOIIMX Y4YacTHUE B
MIPEACTABUTEIIBCTBE  SBJISIIOTCS  aABOKATBL. AJIBOKaThbl MPEIOCTABISIIOT  CBOM
npodeccuoHaNbHbIE YCIYTH Ha OCHOBAHUU COTJIAIICHUS] 00 OKa3aHUU HOPUANYECKON
MOMOIILM, JOTOBOPOB MOPYYEHMs, JIUOO JTOrOBOPOB BO3ME3JIHOIO OKA3aHUS YCIYT.
CrnenuanucTel, OCYLIECTBISIIOIINE aIBOKATCKYIO JEATEIbHOCTh MOTYT OKa3bIBaTh
OeCIUIaTHYI0 IOPUIMYECKYIO0 MOMOIIb OMPEACICHHON KaTeropuu HYKIAOUIUXCS B
3aluTe rpaxkaad. McuepnbpiBaromuil nepeyeHsb Jull yka3aH B cT. 20 deaepaibHOTO
3akoHa Ne324-®3 ot 21 Hos16ps 2011 roga «O GecruiaTHON IOPUIUIECKON TTOMOIINY.
He cMoTpst Ha moaAepKKy rOCyAapCTBOM YKa3aHHBIX IPa)KJaH, B HACTOSIIEE BpeMs
OCTaeTcss MPOOJIEMHBIM BOIPOC OKa3aHUs OECIIaTHOW FOPUAWYECKOW TTOMOIIIH.
MHorue rpaxaaHe, HyXJIalolIiecss B MMPAaBOBOM 3allIUTE WX UHTEPECOB U CBOOO/I, B
OOJIBIIMHCTBE CIy4aeB, MPOCTO HE 3HAIOT, KyJa UM MOXKHO OOpaTUThCA, U JIaXKe TO,
YTO OHU MMEIOT MPABO Ha OECIIaTHYIO IOPUIUYECKYIO TOMOIIb. B HacTosiee BpeMs
CYIIECTBYET OCTpas HEOOXOIUMOCTb PACHPOCTPAHCHUS PA3JIUYHBIX CBEJICHUM U
uHDoOpMaAIUU O JIOCTYMHOM TOMOIIM, KOTOPYK) MOTYT OKa3aTh CICIHAJUCTHI.
Hacenenue Poccuy MCHBITBIBAET OCTPYIO MOTPEOHOCTH B IOPUAMYECKUX 3HAHUSX.
[17, ¢.87].

C 1enpro yCTpaHeHHs TTO00HBIX MPOOJIeM HEOOXOIUMO CO371aBaTh PAa3INUHBIC

06’I>CIH/IH€HI/IH H OopraHm3alvi € y4aCTUCM aJIBOKATOB Ha HCKOMMequCKOﬁ OCHOBC,
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OpraHW30BbIBATH  pa3HOOOpazHbie (GopymMbI ©  CEeMHHApPHI, CIOCOOCTBOBATH
pacnpoCTpaHEHUIO CBEJACHUI B CPEICTBaX MAacCOBOW WHMOpMAaIu, MPUBICKATH K
JaHHOW JCSITENbHOCTA CTYJICHTOB M YyYalluXCs YYeOHBIX 3aBEICHHM, HWMEIOIIUX

IOpUJINYECKYIO HAMPABJICHHOCTD.

1.2 CyObekTsl, OcHOBaHUS M (OpPMBI CYIAEOHOrO TMPEACTABUTEIHLCTBA B
IPaXKIaHCKOM ITPOIIECCE.

CyObekTaMu CHCTEMBl TPAKJAHCKO-TIPABOBBIX OTHOLIEHUA M CYIAEOHOro
NPEICTABUTENIbCTBA SIBJIAIOTCS: MPEACTaBUTENb, JOBEPUTEIb W HHBIE YYaCTHUKU
CyZ€OHOro Iporecca — TPEThH JIUIIA.

JloBepuTtenp — IUI0, KOTOPOE MOPYYAET CBOEMY MPEACTABUTENIO BBICTYIAThH B
€ro MHTepecax M 3allMIlaTh €ro rnpaBa U CBOOOIBI. DTO MOKET OBITH JI000E€ JHUIO,
KaK (U3MYecKoe, TaKk U IOPUIUIECKOe, HE3aBUCUMO OT €ro NMPaBOBOIro CTaTyca.

B cBoto ouepenb, K MPEACTABUTENIO MPEABABISIIOTCA 0COObIE TpeOOBaHUS,
3akpermienHbie B cr. 49 TTIK P®: mnpeacraButensiMu B cyle MOTYT OBITh
J€eCroCOOHbIE JTUMIA, UMEIOLIUE HaJIekKAIUM 00pa3oM 0(popMIIEHHbIE TOJTHOMOYHS
Ha Benenue aena. [anee, (ct. 51 I'TIK P®) onpenenen nepedeHs Jull, KOTOPbIE HE
MOTYT BBICTYIIAaTh IIPEACTABUTEISIMU B CY/IE.

B rpaxaaHcko-mipoleccyalbHOM 3aKOHOJATEIbCTBE MPEIJIOKEHbl Pa3MbIThIC
IpaHUIbl yYAaCTHUKOB CyA€OHOTO0 MPOM3BOJCTBA, KTO MOYKET BBINOJHATH (PYHKLIHUU
IpeacTaBUTeNed. DTO JaeT BO3MOKHOCTh IPa)kJIaHaM OCYIIECTBIISThH 3aIUTY CBOMX
npaB U MHTEPECOB B OOJBbIIEH CTENEHH, YeM ObLUIO MPUHATO paHee. B HacTosiiee
BpEMsI IIPEACTABUTEISIMU MOTYT BBICTYNAaTh: aJBOKAaThl, COTPYJIHHUKH HOPUANYECKUX
UL JIIOOBIX OPraHU3ALMOHHO-TIPABOBBIX (OPM, PpPaOOTHUKU TOCYIapCTBEHHBIX
YUPEXKIACHUH, BBICTYNAOIIUX B HMHTEPECAX TOCYAapCTBEHHBIX YUPEKIACHUH,
IpeCTaBUTENN MPO(COI030B, JUIA, AONYIIEHHbIE cyAoM U apyrue. OCHOBHBbIE
TpeOOBaHMs, MPEABIBISIEMbIE K MPEJACTABUTEISAM - O3TO HaJUYHe IOJTHOMOYMIA,

MNOATBCPIKACHHBIX HAAJICKAIUM o6pa30M H I10JIHAas I[eeCHOCO6HOCTB Jmna.
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B rpaxnmancko-nporneccyasbHbIX OTHOLICHUSX MOMHUMO HPEAOCTABISIEMOrO M
€ro TMpEeACTaBUTENS  YYaCTBYIOT WU JPYrue CYOBEKTHI TPEThH JHUIA: CyAcOHBIC
pabOTHUKH, CTOPOHA-OIIOHEHT, TPOKYPOP, CBUAETEIH, SKCIIEPThI, TOCY1apCTBEHHbIE
OpraHbl, TPEThbH JHUIAa M HWHBIC ydacTHUKH. CO BCEeMHM YYaCTHHUKAMU CyaeOHOTO
MpOIIECCa JOBEPUTENH CTPOUT OTHOIIEHUS Y€pe3 CBOETO MPEACTABUTENS WUIIU JINYHO.
B3aumopeiictBue CyOBEKTOB TMPEACTABUTEIBCTBA B TPAKIAHCKOM  IpoOIlecce
OOTOBOpPEHBI  TPAXKIAHCKO-TIPOIIECCYAThHOM  KOJEKCE, AaKTUBHOE ydYacTHE B
IIOCTPOCHUMU OTHOLICHUN IPEACTABUTEINSI C APYTMMHU YYaCTHHUKAMH JieNa SIBISETCS
3aJI0rOM YCIIEITHOTO JIOCTH>KEHUSI LIEH 10 3aI[UTE€ HHTEPECOB NPEACTABIISIEMOTO.

J171s1 BO3HUKHOBEHUSI OTHOIICHUH CyJIeOHOTO MPEICTABUTEIHLCTBA HEOOXO0IUMBbI
KOHKPETHBIE TTpaBOBbIe OCHOBaHMs. [Ipyu u3ydeHnn 3aKOHOJATENILHON 0a3bl, MOKHO
BBIJICINTh ~ JIBE  KJIKOYEBBIE OCHOBBI  CHOCOOCTBYIOIIUE CTaHOBJICHUIO
IIPEICTABUTEIILCTBA: IIPEJICTABUTENILCTBO, BO3HUKAOUIEE IO 3aKOHY, U
MPEICTaBUTEIbCTBO, BO3HUKAIOIIEE HA JOOPOBOIBHBIX OTHOIIEHUsX. I B Tom, U B
TOM clly4ae [JIsi 3apOKJCHHUSI OTHOIIEHWW CyJIeOHOro IpeACTaBUTENIbCTBA
HE0OXOIMMBI OTIpE/ICIICHHBIC IOPUTUYECKUE (DAKTHI.

UTtoObl BO3HUKIIM OTHOIIEHHUS 3aKOHHOTO TMPEACTaBUTEILCTBA HEOOXOIUMO
HaJIM4KUe IOpUANYECKuX (HakToB, IPSIMO yKa3aHHBIX B 3akoHe. Tak ct. 52 T'TIK P®
pErjlaMeHTHUPYET, YTO OCTHapUBaHUE MPaB U WHTEPECOB HENEECIIOCOOHBIX I, WA
rpakJiaH He 00JIaaloIINX TMOJHOM J1€eCOCOOHOCThIO, TAKXE JIUI| MPU3HAHHBIX B
YCTAaHOBJICHHOM TIOpSIJIKE O€3BECTHO OTCYTCTBYIOIIMM SIBJISIETCS. OCHOBAaHHUEM
BO3HUKHOBEHHUS 3aKOHHOTO MPEACTABUTENLCTBA. TaKKe MOXKHO OTHECTH OTHOIIICHUS,
BO3HUKIINE MEXKIY POJUTENSIMUA, YCHIHOBUTEISIMH, ONIEKYHAMH, MTOMICUUTEISIMUA WITN
VHBIMU JIMLIAMH, KOTOPBIE BBICTYNAIOT B 3AIUTY UHTEPECOB CBOUX MOJONEYHBIX.

VYcTaHoBIEHHE TAKOTO IOPUAMYECKOTO (pakTa KaK OTCYTCTBHUE MH(POPMAIUU O
MECTe KHUTEJIbCTBA Y OTBETUMKA U JPYTUE TIPEIYCMOTPEHHBIE (heJIepaTbHBIM 3aKOHOM
Cydyau  SIBIAFOTCSI  OCHOBAaHHMEM  JJISI BO3HMKHOBEHUS  0053aTEIHLHOTO
npeactaButenbcTBa (cT. 50 I'TIK P®). JlaHHOMY COOBITHIO IPEAMIECTBYET €I11€ OJIUH
opuaudeckuii  ¢pakt — omnpeneneHue cynaa. VIMEHHO 1O OmpenesieHuIo Ccynaa

Ha3HA4acCTCsA aJIBOKAT B KAYCCTBC IIPCACTABUTEIIA.
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B cymHOCTH OCHOBAaHHMEM 3aKOHHOT'O MPEACTABUTEILCTBA CIIY)KUT HOpMa
npaBa. [Ipu cBepiieHUU OMPENCICHHBIX IOPUAMYESCKUX COOBITHH, YCTaHOBIEHHBIX
3aKOHOM, MPEACTABUTEIBCTBO MO 3aKOHY BO3HUKAET camMoO CO0OM, HEe TpeOysl KaKux-
100 TOMOTHUTENBHBIX YCIOBUI U COTIIACHS.

JIJisi BOBHUKHOBEHUSI IOTOBOPHOTO MPEICTaBUTENIbCTBA HEOOXOAUMO HAIMYUE
BOJICU3BSBICHUS TMPEAOCTABIAEMOro: (PU3NYECKOTO WIM IOPUIUYECKOTO JIMIIA.
Mexny cyObeKkTaMu IOJDKEH OBITh 3aKIII0YeH JUOO0 MHUCHMEHHBIN JOTroBOp, JHOO0 B
HEKOTOPBIX CIIy4asX JIOCTaTOYHO YCTHOM JOTOBOPEHHOCTU. CleAyeT yUYUThIBaTh, YTO
JUTSL 3al0UThl HHTEPECOB JOBEPUTENST TaKKe HEOOXOAMMO COIJlacue MPEeACTABUTEIS.
[Ipy 10OPOBOJIBLHOM MPEICTABUTENBCTBE CYOBEKTHI IO CBOEMY YCMOTPEHHIO
COBEpIIAIOT  OMNpPEACICHHbIE JACHCTBUS, TMPOSABISS IKEJIAHUE BO3HUKHOBEHUSA
OTHOILICHUM IPEICTABUTEIIbCTBA.

I'paxknanckuiit  Komekc P®  omnpenenser OCHOBaHME  BO3HUKHOBEHMS
IIPEICTABUTENBCTBA IIOCPEACTBOM IIEPENAYM ITOJHOMOYMI Yepe3 JIOBEPEHHOCTB,
yKa3aHUe 3aKOHA JIM0O aKTa yHOJHOMOUYEHHOIO Ha TO TOCYAapCTBEHHOTO OpraHa WiH
oprana mectHoro camoynpasienus (1.1 ct. 182 'K P®).

Takum 00pa3oM, OCHOBaHUS JJISI CTAHOBJIEHUS  MPEACTABUTEIBCKUX
MPABOOTHOIICHUH B Cy/I€0HOM MPOLIECCE HAMPSMYIO OKAa3bIBAIOT BIMSHHUE HA BUIBI
MPEACTAaBUTEIIbCTBA.

JIeATeNbHOCTh MPENCTABUTENS B TPAXKIAHCKOM IPOLECCE JOCTATOYHO
pa3HOOOpa3Ha W MOXET MMETh pa3judHble (POPMBI B 3aBHCHMOCTH OT OCHOBAHMSI
BO3HUMKHOBEHUSI M OT C€aMoro mpeacTtaBurens. Hanmpumep, JHMIO 3aHUMAaroLeecs
aZIBOKATCKOM JIESITENBHOCTBIO MOXKET MPEIOCTABIIATh YCIYTH HACEIEHUIO IO Pa30BOM
IOPUINYECKON KOHCYJbTAIlMU, JIMOO 3allHINaTh WHTEPECHl W TIpaBa JIOBEPUTENS C
MOMEHTA COCTaBJIEHUsS HMCKOBOT'O 3asBJIECHUSA, BIUIOTh JO TOCJIEIHEW HWHCTAHLIHUH
CyIeOHOro mporecca, BKIIOYash IOJHOE IOPUAMYECKOE COMPOBOXKIECHHE Ha BCEX
JTanax B cyne (aneuIsILHOHHOE MPOU3BOJCTBO, KaCCAallMOHHOE, HAA30pHOE U 1p.). B
MOJIHOMOYHMS TPEJCTABUTENST BKIIOUYEHbl Takue (opMbl Kak cOOp CBelEeHUN U
JI0Ka3aTeNbCTB, IOPUINYECKOE COMPOBOXKACHHE, Y4acTHE B CYACOHBIX NPEHUsX,

00xajoBaHUe MPUHSATHIX PEUICHUN U y4acTUe B Cy/IE.
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P.I'. MenpHHUYEHKO paccMaTpUBAET aJABOKATCKOE IPEACTABUTENIBCTBO B JIBYX
dopmax. K mepBoil OTHOCHTCS TPEICTaBUTENHCTBO B CYACOHBIX M MHBIX OpraHax
paspemienusi koHQuukTOoB. KO BTOpOW (opMe OTHOCHTCS MPENCTaBUTEIbCTBO B
OTHOLICHMSX C WUHBIMU OpPraHaMHu TOCYAApPCTBEHHOW BIIACTH: OPraHAMH MECTHOIO
CaMOYIIpaBJIEHUsI, OOLIECTBEHHBIMU OOBEIUHEHUSIMH U HWHBIMU OpraHU3alUSIMH.
[IpencTaBuTeNbCTBO aJiBOKaTa BO BHECYNEOHBIX MpoOIeAypax B Halled cTpaHe, K
COXKAJICHUIO, MEHEE pacnpocTpaHeHo. Mmeer pacnpocTpaHeHHE JHIb OKAa3aHUE
IOPUANYECKONM  TOMOIIM  aJBOKaTaMM B  BHJIE COCTaBJIECHUS B  OpraHbl
rOCyJIapCTBEHHOM BJIACTH PA3JIMYHOTO OJia >Kajlo0, 3asBICHUNA NETUIUNA U T. II.
[21, ¢.10].

A.I'. Kyuepena npeayiaraeT HECKOJIbKO UHYIO Kiaccudukanuio ¢popm. [Tomumo
IIPEACTABUTENIBCTBA B CYJI€ W MPEICTABUTENBCTBA B JAPYIMX TIOCYAapCTBEHHBIX
opraHax AHartoyuii ['puropbeBUY BBIIETSET €1le OJHY (OopMy - KOHCYJIbTaTHBHO-
MPETCH3MOHHYIO JIEeATEIbHOCTh, KOTOpas BKIIIOYAaeT B ceOs Jady KOHCYJIbTAIlUd U
CIPABOK IO NPABOBBIM BOMPOCAM B YCTHOW M NMHCbMEHHOW (hopme; cocTaBlieHUE
3asIBJICHUH, XKano0, X0/IaTaliCTB U JIPYTUX JTOKYMEHTOB MPaBOBOro xapakrtepa. [lpu
ATOM, OH OTMEYAET, YTO AJIBOKAT MOKET OKa3bIBATh MHYI IOPUIUYECKYIO ITOMOIIb,
HE 3anpeleHHyo GeaepanbHbiM 3akoHOM. [20, ¢.27].

AnBOKAT, NPEACTABIAIONIMI HMHTEPECH JIOBEPUTENS OCYLIECTBIISIET CBOKO
NeATEIbHOCTh B paziuyHbIX (popmax. B coorBercTBUM ¢ 4. 1 cT. 20 DenepanbHOro
3akoHa «OO0 aJBOKATCKOM JEATEIHHOCTH M aJBoKaType B Poccuiickoit deneparum
ATO MOTYT OBbITh: aJIBOKATCKUN KaOMHET, KOJUIETHS aJIBOKATOB, aJBOKATCKOE OIOpPO U
IOpUINYECKast KOHCYJIbTALUS.

Takum  00pa3oM, TPEACTaBUTENBCTBO B  TPaKJAHCKOM  Ipoliecce
NpeAcTaBisieT cOO0M ONpeeIeHHYIO TapaHTHUIO 3alIUThI TPaB, HHTEPECOB U CBOOO
rpaxnaad. B COBpEeMEHHOM TI'pa)XXJAaHCKO-IIPOLECCYAIbHOM 3aKOHOJIATENbCTBE
3HAUYUTEIPHO YBEIMYIJICS KPYT JIMIl, KTO MOXET BBINOJHATh (YHKIIUU
npeactaButesis. OCHOBHBIMU TpPeOOBAaHUSIMHU, NPEABSIBISEMbIMUA K TaKuUM JIHIIAM,
SBIIAIOTCS TIOJIHASA JI€eCIIOCOOHOCTh UM TOJATBEPKACHHE MOJJHOMOYUN B

YCTAaHOBJICHHOM 3aKOHOM ITOPSAIKE.
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OcHoBaHNE BO3HHKHOBEHHMS MPEICTABUTENBCTBA B IPAXIAHCKOM IpOLECCE
OIIpEAEIISIET €ro BUA. YCIOBHO NPEINCTaBUTEIBCTBO B T'PAXAAHCKOM CyAE€ MOXKHO
pa3lenuTh Ha J0OPOBOJBHOE MPENCTABUTENIBCTBO, KOTOPOE HMMEET MECTO IpH
HQJIMYUK J10OpOBOJIBHOTO JKEJIaHMs IMPEACTABIAEMOI0, Ha OCHOBE JOTrOBODA.
Cnenyromuii BUA — 00s13aT€IbHOE MPEICTABUTEIBCTBO, OHO BO3HHUKAET MOMHUMO
KEJIaHMsI IPEJCTABISIEMOTO, B CUIIy HOPMBI 3aKOHA (3aKOHHOE IIPEICTaBUTENIBCTBO).

Bompocsl, kacaromuecs poJid IPeACTABUTENBCTBA B TPAXKIAAHCKOM IPOLECCE B
HACTOSILIEE BPEMsI OCTAKOTCA AKTYyAJIbHBIMM M PETYJISIPHO HAXOAAT OTPAKECHHUE B
Hay4YHbIX paboTax MHOTHX IOPUCTOB. B coBpeMEHHOM OOIIECTBE CKIIAaJbIBAETCS
TEHJICHLIMSI JWHAMUYHOTO H3MEHEHHMS HOpPM TIpaBa, KOTOpPbIE IOCTOSHHO
U3MEHSIOTCS, YCIIOXKHSAKTCA W JONOJHAKTCS HOBBIMH IpaBwiIamu. s nauu, He
UMEIOIINX [IYOOKHX 3HAHWI B MpPaBOBOM cdepe, MOMOIIb KBaTU(UIHUPOBAHHBIX
CHELHAIIMCTOB, KOTOPBIE 3AIMUIIAIOT UX UHTEPECHI B IPAKIAHCKOM CYJE, SIBISACTCS

BA’KHBIM ACIICKTOM I'apaHTHH HUX IIpaB.
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I'JIABA 2 AJIBOKAT B FOPUIUYECKOM CUCTEME

2.1. FOpunuyeckuii cratyc agBokara ¥ €ero (pyHKIUu

CranoBnenue mnpodeccun anBokara B Poccun mpoxoausio J1O0CTATOYHO
OOJBIION MEpPUOJ BPEMEHHU, IpaKTUYECKH Ooiiee cra jer. [IpaBoBble OCHOBBI 3TOU
crenuaibHOCTU ObUIM 3aJi0’KeHbl B 1864 roay BO BpeMsi MpOBEIEHHUS CyIeOHOU
pedopmbl. [lepBbiMU JHIIAMH, OCYHIECTBISIONIMMUA POJb AJBOKATOB BBICTYHAIH
OPUCSDKHBIE TOBepeHHble. VIMEHHO UM ObUIM TPENOCTABIICHBI MMOJTHOMOYUS
BBICTYNIaTh MPEJCTABUTEISIMU  CTOPOH C TpaXkJaHCKOM CyAeOHOM IpoIiecce.
[IpucsxHbIE MOBEPEHHBIE BHIOIHSIM CBOM (PYHKIMU BILIOTH 10 1917 rona.

B nocnepeBontonMOHHONM COBETCKOM Poccnu MHCTUTYT NPEACTAaBUTENIBCTBA U
aZIBOKaTypa UMenu (popMalibHbIM XapakTep U B CyAeOHOI MpakTuke (PaKkTUUECKU He
OpUHUMAIM  y4acTHsl  BBHJY  OTCYTCTBUSL  IPa)KIAaHCKO-IIPOLIECCYaTbHOTO
3aKOHOJATeNbCTBA. Ilocie BCTyIUIEHHMS B CHIIy TPaXKJAHCKOIO M TPaXAAHCKO-
npoueccyaiabHoro koaekco PC®OCP mnpencTtaBUTEIbCTBO BHOBB  IIPHOOPETIO
3HAYMMOCTb M CTAJIO MPUMEHATHCS HA MpakTUKe. /[[aHHbIe HOpMaTUBHbBIE HCTOYHUKU
pPErJIaMEHTHPOBAIM, YTO TENEPh MPEACTABUTENbL JOJDKEH BBICTYNATh OT HMMEHHM
JIOBEPUTENSL U 3a €r0 CUET, UMES MPU 3TOM JOBEPEHHOCTH U monHomouue. B T'TIK
PCOCP 1923 roga ykas3bpIBajcs MCUEPNBIBAIOIINN MEPEUYEHBb JIUI, KOTOPHIE MOTYT
BBINOJHATh (YHKIUHM 3alIUTHUKOB B IpakAaHCKOM mporiecce. OCHOBHOE MECTO B
NepevHe 3aHMMAaJH YIEHbI KOJUIETUU 3aIIUTHUKOB — aJBOKATHI.

Taxkum oOpa3om, agBOKaTaM Ha 3aKOHOJATEILHOM yYpOBHE ObLIa OOBEKTHBHO
MpeloCTaBlieHa MPUOPUTETHAS pOJib MPEACTaBUTENSI B CyAeOHOM mpouecce. ITO
CIIOCOOCTBOBAJIO POCTY CTEMEHUW 3HAYUMOCTH MpPOLECCyalbHO-MPABOBOIO CTaTyca
aJIBOKAaTa M €ro MOJIOKEHMS B LIETIOM.

OnHnako, B nocneayoiue roapl, B nepuof pacupera CCCP cyTb aaiBOKaTypbl U
aJIBOKAaTCKOM JESTEIIbHOCTH KaK MHCTUTYTA, MPU3BAHHOTO MPEJCTABIATH UHTEPECHI
JUYHOCTU Y YACTHOT'O KAIMUTAJIA [0 NOJUTUYECKUM MPUYMHAM YacTO 3aMaT4MBaIach.
[11, c.11].

[locne W3MEHEHHs TOCYJAapCTBEHHOI'O CTPOSI M CTPEMMTEIIBHOIO Pa3BUTHS

PBIHOYHBIX OTHOILICHUI BO3HHKIJIa H€O6XO,Z[I/IMOCTI> HN3MCHCHMUA CHCTCMbI
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3aKOHOJIATENBbCTBA, PETYIUPYIOLIETO TPAXKIAHCKO-MPOLIECCYATBbHOE MPOU3BOACTBO.
Kak cnenctsue, B 2002 roay 6sunu npunsatel [TIK PO u ®enepanbubliii 3akon «O0
aJIBOKATCKOM JEATEIbHOCTA W ajaBokaTrype B Poccuiickon dPenepauuu», OHU H
ABJSIFOTCS  MEPBOOYEPEAHBIMA HCTOYHUKAMU B  JICSITEIIBHOCTH COBPEMEHHOIO
anBokara. CrneayeT OTMETUTh, 4TO TpUHATHIA HOBbIM [TIK 3HaunTenbHO
pazHooOpa3mi1 GopMbl U CIIOCOOBI y4acTHsl aJiBOKaTa B IPaKJaHCKOM Iporecce. A
®denepanbHblii 3aKOH 00 aJBOKATCKOM JAESITENIBHOCTH W aJBOKATYpE 3aKpEIUIseT
MOHSTHE CTaTyca aJIBOKaTa W BBIJBUTAET K HEMY psJi TPEOOBaHMI, a TakKe Clydau
MPEKpalICHHs CTaTyca aJBOKAaTa.

PaccmatpuBas  craryc  agBokara  MOXHO — BBIACIUTH  CIEAYIOIINE
COCTaBJISFOLIHE:

1) ocHOBaHUS MPHUOOPETEHHS CTATyCa aJBOKATA;
2) OCHOBaHUS YTpaThl CTaTyca aJBOKATa;

3) npaBa 1 00SI3aHHOCTH a/IBOKATa;

4) mMOJIHOMOYHS aJIBOKATA;

5) OTBETCTBEHHOCThH aJBOKATA.

Jns  nun, oKenawmMx — cTrath  agBokatamu  DenepalibHBIM — 3aKOHOM
IIPEYCMOTPEHO BBINOJHEHUE CIECAYIOIIUX YCIOBUM. BO-NEPBBIX, JIUIO-TIPETEHICHT
Ha CTAaTyC aJBOKaTa, JOHKHO HMMETh BBICIIEE IOpHAMYECKOe oOpa3zoBaHue, MO0
YYEHYIO CTEMNEHb 10 IOPUAMYECKON CHEHUaTbHOCTH. BO-BTOpBIX, KaHAUIAT B
aJIBOKATHI JIOJDKEH MOATBEPAUTH CTaXK PAOOTHI MO IOPUIUIECKON CIEIIMAIIBHOCTH HE
MEHEE JIByX JIET, JU0O CTaXHUPOBKY B aJBOKATCKOM oObenuHeHuu. Cremyet
OTMETHUTb, UTO MPEICTABUTEII0 AaHHON Mpodeccuu 3ampernieHo 3aHUMAaTbCs MHOU
MPEANPUHUMATEIBCKOMN NEATENbHOCTBIO, KpoMme Kak Hay4YHOI W
IIPEIOIaBaTEIbCKOM.

COOTBETCTBEHHO aJIBOKATOM HE MOXET BBICTYNaTh JIUIO, TPU3BAHHOE
HEJICECIIOCOOHBIM WJIM OTPAHWYCHHO JEECMOCOOHBIM B YCTAHOBIIEHHOM 3aKOHOM
MOPSIAKE, a TaKKe HMEIOIUM HENOTallCHHYK WIH HECHATYI0 CYAUMOCTh 3a

YMBIIUIEHHOE NPECTYIICHUE.
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Jis  modydeHWs cTaTyca aJBOKaTa HEOoOXOJUMO  YCIENIHO  CIaTh
KBAIM(UKAIIMOHHBIA HK3aMEH, IIOCJIe Yero CreuuaibHOW KBaIU(UKAIIMOHHON
KOMHCCHEW IIpU aJIBOKAaTCKOM Nanare KaHAWAATy NPHUCBAaUBACTCsA CTATyC aJBOKaTa.
CpoK MOJIHOMOYNI aIBOKAaTa HE OTPAHUYEH.

Cnenyer OTMETUTh, YTO KaHIUAATOM B AJBOKAThl MOTYT OBITH HE TOJIBKO
rpaxnade Poccuu, HO M MHOCTpaHHbIE IpaKAaHe W Juua 0e3 rpaxaaHcTBa. OHU
MOTYT BBITIOJHATH QYHKIIMH aJIBOKATa MO BCEH TEPPUTOPHUH CTPAHBI.

JIns  1monydeHMs craryca aJBOKara IIPETEHACHTY JOCTaTOYHO IIOAAaTh
3asiBJICHUE M MPUIOKUTh K HEMY HEOOXOJIMMBIE JTOKYMEHTHI, yKa3aHHble B cT.10
(enepanbHOro 3aK0Ha 00 aJBOKATCKOM IEATENBHOCTH M anBokarype B P®D, a taxxke
HOJITBEPAUTH CBEJECHUS 00 CBOEM OOpa30BaHUU U CTaXE.

KBanupukalMOHHBI 5K3aME€H COCTOMT U3 JBYX 4YacTed: BBINOJIHEHUS
NUCBMEHHOIO 3ajaHusi W YycTHoM Oecenpl. Ilo pemeHuio KBanupUKaMOHHON
KOMHUCCUM TPETEHJCHTY IIpPUCBaMBAaeTCs CTAaTyC ajJBoKaTa, JIMOO KOMMCCHUSA
OTKa3bIBaeT KaHAUJATy. Pellenrne KOMUCCUU MOXKET ObITh 00XaJOBAHO B CyA€OHOM
nopsake. C MOMEHTa NPUHATHS NPUCITH KaHAWAATA CTATYC aJBOKATa CUMUTAETCS
IIPUCBOCHHBIM. Jlajlee COOTBETCTBYIOIIME CBEICHHS BHOCITCS B PEECTP M aABOKAT

OJIy4acT YJOCTOBCPCHHUC, KOTOPOC IIOATBCPKAACT CTATyC aIBOKATaA.

Baxxnoe tpeboBanue ycranaBiupaetcs cT. 15 denepanbHoro 3akoHa Ne 63-D3
ot 31.05.2002r.: axpBokaT BOpaBE OCYILIECTBIATH CBOK JIESITEIBHOCTh TOJBKO B
aJBOKAaTCKOM oOpa3zoBaHud. OH MOXKET OBITh WICHOM aJIBOKATCKOM MajaThl TOJIBKO
onHoro cyonekta Poccuiickoit deneparuu.

OpnHako, HE CMOTpPSl HAa MPUYACTHE K aJBOKATCKOMY OOpPa30BaHUIO aJBOKAT B
CBOEH JIESITENBHOCTH JOJKEH PYKOBOJICTBOBATHCS B MEPBYIO OYEpPEIb MHTEPECAMHU
noBeputenss. OkaspiBas IOPUIUYECKYIO TTOMOIIb, aBOKAT PYKOBOJICTBYETCS JIUIIh
YKa3aHUSIMA 3aKOHAa W CBOETO MPOGECcCHOHAIBHOTO J0Jira, a HE MHEHHUSIMHU H
OLICHKaMU KaKUX-JIM0O0 OpPraHoB M AOJKHOCTHBIX JIMI[, B TOM YHCJE OpPraHOB U
JTOJDKHOCTHBIX JIMI[ KOJIJICTHH aJBOKaToB. [17, ¢.61].

Cratyc ajBOKaTa MpUCBAMBAETCS HA HEONMPEACICHHBIN CPOK, TEM HE MEHEE B

ct. 17 Toro ke 3akoHa pEeriIaMeHTUPOBAHLI YCIOBHUA, IIPHU KOTOPLIX CTATYyC aABOKaATa
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MOET OBITh TpeKpaiieH. Bo-mepBhIX, 3TO BOJICU3BSIBICHUE CAMOTO aJBOKaTa, BO-
BTOPBIX, TI0 PEIICHWIO CyAa O TMPU3HAHWHM aJBOKaTa HEICECIIOCOOHBIM WIIN
OTPaHUYECHHO JI€€CTIOCOOHBIM, B-TPETHUX IMPHU YCTAHOBJICHUM MPECTYMHBIX JESHUN
CaMHM aJIBOKAaTOM, a TAKXKE B CIIy4ae CMEPTH aJIBOKATA WM BCTYIUICHUS B 3aKOHHYIO
cuIy penieHusi cyaa o6 oObsiBieHMU ero ymepimuM. CTaTyc aJiBoKaTa MOXET ObITh
MPEKpaIICH TaKkKe MO PEIICHUIO COBETa aJBOKATCKOM MajaThl cyobekTa Poccuiickoi
denepanum.

Pemenuem CoBera AnBokarckoil manarel MockoBckoit ob0mactu Ne9/13-1 ot
21 centa0ps 2016r. O guCUUIUIMHAPHOM MPOM3BOACTBE B OTHOILIECHWU aJBOKATa
TpynoBa WM.JI. craryc ajgBokata ObUT MPEKpaIlEH MO MPUYMHE HAPYIICHUH HOPM
3aKOHOJIaTEIhCTBA 00 aJBOKATCKOM JesTeabHOCTH M anBokatype u Kopjekca
npo¢deCCUOHAIBHON ATUKHU aJBOKaTa, UMEHHO 1.2 cT. 8, . 4 ¢1.9, . 1 m. 2 cT. 15,
BBIpA3UBIIIEECS B YHNOTPEOJICHUHM aJIBOKATOM BBIPAXKEHUM, HOCSIIUX HETaTHUBHBIA U
MOpoYaIIuii XapakTep, SBISIONIMXCA MYOJIMYHBIM BBIPAXKECHUEM HEYBAKEHUS K
[Ipe3uaenty AnBokaTckoil maynatel MOCKOBCKOM 00J1acTH, B IEUCTBUAX, HAHOCSIITUX
yiiepO aBTOPUTETY aIBOKATYpE.

PaccmoTpum ocHOBHBIE (DYHKIIMU aJBOKAaTa B TPaXKIaHCKOM ITpoIiecce.

B mepByto ouepenr Ha mpeacTaBUTeNss MPOQPECCHMU aJBOKAaTa BO3JIOKEHA
3aJlaya Mo OKa3aHWIO TTOMOIIU B 3alIUTE MpaB, CBOOO M MHTEPECOB JIUII, KOTOPHIC HE
MOT'YT CaMOCTOSITEJIbHO 3TO cjeiaTh Ha ypoBHe TmpodeccroHana. Kak M3BeCTHO,
aIBOKaT — 3TO  BBICOKOKBATM(UIIMPOBAHHBIA  CICIHAIUCT,  BJIAJCIONMINN
CHEIUAIBHBIMM IOPUUYECKUMHU 3HAHUSAMHU. B HameM COBpPEeMEHHOM OOIIECTBE
3aKOHOJIATEJIbHBIE HOPMbI JIUHAMHUYHBI, MOCTOSHHO H3MEHSIOTCA W JOTOJHSIOTCA.
[Ipu yciioBuM, 4TO OCHOBHAsl Macca HACEJIEHUs MMEET HU3KUU YPOBEHBb IMPABOBOU
KYJBTYpPBl, @ MHOTHUE JIa)K€ HE BJIaACOT MHpoOpMaIuend 00 deMEeHTapHbIX MpaBax, a
HE O crnocofax WX 3allWThl, TMPUCYTCTBHUE aJBOKATa SIBJSIETCS MPOCTO
HEOOXOIMMOCTBIO.

[Ipn ocymiecTBIEHHH aJBOKATCKON AESATEIBHOCTU MPEACTABUTENDL HAIECIEH
pPAAOM ONpPENENEHHBIX IMOJIHOMOYMM, yka3aHHbIX B cT. 35 TTIK P® wu cr. 6

denepasibHOTO 3aKOHA 00 aJBOKATCKOM JEATENbHOCTH U aaBokatype B Pd.



18
Brimonasiss GyHKIMEM TpenCcTaBUTENs alBOKAT MPUHUMAET y4acTHe B TPOIecce Ha
OCHOBAaHWMH BBIJAHHOW JTOBEPEHHOCTU. J[aHHBIA JTOKYMEHT TMPEACTABISICT COOOU
OTPaKEHUE BOJIEU3BABIICHUE MTPEACTABIIEMOrO U HAJEAT aJBOKAaTa CIEHUAIbHBIMU
MTOJTHOMOYHSIMH.

Cmonenckuit M.b. AkleHTHpyeT BHMMaHHE Ha TOM, YTO JUIsl OOecredeHus
nesATeIbHOCTH U 3(G()EKTUBHOTO MCIOTHEHUSI 00513aHHOCTEN aJBOKaTa, rocy1apCTBO
JTOJDKHO — TapaHTUPOBaTh  aJBOKATCKYI0  HEMPUKOCHOBEHHOCTh.  AJIBOKaTCKas
HEMPUKOCHOBEHHOCTh B COOTBETCTBUU C MEXKIYHAPOJAHBIM IIPABOM — 3TO KOMILIEKC
MEpONPUATANA B BHUJIE OPraHM3ALMOHHBIX M IPABOBBIX TapaHTUM IPABO3AILMUTHON
JEATEIIbHOCTH aJBOKATa B IIEJAX 00€CICUeHUs IOPUIUYECKON MOMOIIM HACETIEHUIO,
YTO SIBJIAETCS OOECIEUYEHHEM OJHOTO M3 OCHOBHBIX IpaB 4YeOBEKa — IIpaBa Ha
3AIIHTY. 2

OpnHoil M3 OCHOBHBIX (YHKIMI agBOKara sBISETCS JoKasbiBaHue. [Iporiecc
cOopa CBEIECHMI, OKa3bIBAIOIIMX BJIMSHUE HA Pe3yJbTaT CIOpa, OCYIIECTBISETCS
aJBOKaTOM M JOJDKEH MMETh peElIarollee 3HaueHue. Belb MMEHHO OT MMEIOILIECs
0a3pl  J0Ka3aTeNbCTB OyJEeT 3aBUCETh YCHEIMHOCTh Jena. s coOupanus
JIOKA3aTeIbCTB  aJBOKATy TMPEACTOMT HW3YYUTh MaTE€pUAIbl JI€JIa, MTPOBOAUTH
pasznu4Hbie 0ecelbl C yUaCTHUKAMU, JieiaTh aJBOKATCKHUE 3apOChl 00 NCTPeOOBAHUM
CBEJICHUM.

[Tocne BbIsIBIICHUS CBeACHUN M HEOOXOAMMOM 0a3bl JOKa3aTEIbCTB aJBOKATY
MIPEICTOUT CAENATh aHAJIU3 COOPAHHOTO MaTepHalia, OIICHUTh YCTAaHOBJICHHBIE (DAKTHI
1 uH(bOopMaIHio, U BEIOpaTh NPABOBYIO MO3UIHIO.

Taxke B (yHKIIMOHAJIbHBIE OOS3aHHOCTH aJBOKaTa BXOJST MOJATOTOBKA U
COCTaBJICHUE JIOKYMEHTOB JJIsl MOJAYM UX B CYJ WU JPYrue€ OpraHbl. ITO MOTYT
OBITH pa3TUYHBIC 3asBJICHUSI, B TOM YHCII€ UCKOBBIC, OT3bIBBI, XOJaTalCTBa, 3aMpPOCHI,
JIOTIOJTHEHUS K 3asBJICHUSIM U JIPYTU€ MHUChMA.

Ilepen aaBOkKaTOM CTOAT 3aJadyd 0O 3alIATE NPaB KW HUHTEPECOB

npeacTaBIsI€eMOro BO BpEMA pPaCCMOTPEHHA JC€Jda B  IIPOHCCCEC CYI[€6HOFO

2
C.8.

Cwmonenckuit M.b. AnBokatypa B Poccuiickoit deneparuu. M.: PoctoB H/[I: MapT, 2006.
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pa3zbuparenbcTBa. Ha 3TOM 3Tame Bce HMEIOUIMECS [10Ka3aTeabCTBa COOpaHHBIE
CTOPOHAMU MOJJIEKAT OLEHKE CYJIOM U ONPEAEIISIIOT BIIOCIEICTBUM PE3YJIbTAT CIIOpA.
MIMEeHHO OT aKTHMBHOTO y4acTHs agBoKata M ero 3p¢GeKkTuBHON pabOThl Ha CTauU
CyneOHOTO pa3dupaTeabCcTBa OYIET 3aBUCETh UCXO/ JIeTa.

Becomoe 3HaueHue s pelieHus Aena aJABOKAaT MOXET OKa3aTb B MOMEHT
CyJIeOHBIX MPEHUHN, KOTOPBIEC MPEJCTABISIOT COOON BBHICTYIICHUS JIUII, YIaCTBYIOIINX
B nenie (4.1 ct. 190 I'TIK P®). JIoBOabI IpeACTaBUTEIIA-aIBOKATA JIOJKHBI OMUPATHCS
Ha 3aKOHOJATENIbHbIE HOPMBI, paHEE MPHUHSTHIC PEIICHUs, TPUMEPbl U3 CyAcOHOU
IIPaKTUKH, pa3bsicHeHus [nenymoB BepxoBHoro cyaa PO u mp.

K ¢yHkumsM agBokaTta OTHOCUTCSI TaK)KE€ OCYIIECTBIICHHE KOHCYJIbTAIlUM TI0
IopunYecKuM BoripocaM. KoHcynbpTauu MoryT ObITh TUCEMEHHBIMU U YCTHBIMU.

Takum 00pa3oM, OCHOBHbIE (YHKIMM aJBOKAaTa B TMEPBYIO O4YEpPEb
HaIpaBjeHbl Ha OCYIIECTBICHUE 3alllUThl KOHCTUTYIIMOHHBIX IIpaB, CBOOOA U
MHTEPECOB MPEICTABISIEMBIX, OKa3aHUE UM COJICUCTBUA U IOPUIAYECKON TTOMOIIH, Ha
JOCTH)KEHHE TPABOBOIO PETrYJIMPOBAHMS B TPAKJAHCKOM IMPOIIECCE, HA CO3/IaHUE
YCIOBUM JUIsi COOJIIOJIGHUSI W MCIOJIb30BaHUS TpakJIaHaMH JCHCTBYIOIIUX B
oOlllecTBE TMPaBOBBIX HOPM, a TakXe [Jisd OCYIIECTBICHUS KOHTPOJS 3a
MPaBWIBHOCTHIO TPUMEHEHHUS 3aKOHOB OpraHaMd TOCYJapCTBEHHOW BJIACTH,
YUpEKACHUSIMHU,  OOIIECTBEHHHIMU  OOBEAMHEHHUSIMH,  OpraHaMd  MECTHOTO
caMOyTpaBJIEHUS U TIOJXKHOCTHBIMU JIMIIAMHU.

2.2. JInyHOCTh aJIBOKATa U TUYECKUE OCHOBBI €T0 IESITETbHOCTH

Ha mpodeccuonalibHyl0 JeAT€NbHOCTh aJBOKAaTa BO3JIOKEHA OrpOMHAs
OTBETCTBEHHOCTh IO peaM3alluM TMPaB M 3alIUThl UHTEPECOB rpaxaaH. B cBoeit
paboTe aaBOKaT  PYKOBOJICTBYETCS MHOTOYHCIICHHBIMU  HOPMATHUBHBIMU
HUCTOYHUKAMHU, HO OCHOBHBIMU M3 HHMX sBJstOTCS Konctutyrus PO, I'paxmancko-
npoleccyanbHbI Kojeke u Kogeke npodeccrnonanbHOM STUKH aBOKATa, IPUHSIITHINA
Bcepoccuiickum cbe3nom agsokatoB 31 mapta 2003 roga. B coorBercTBUM co cT. 1
Konexkca mnpodeccmoHanbHONM 3TUKM  MPEAyCMOTPEHbl 00s3aTelbHbIE MpaBuia
MOBEJICHUSI TPHU OCYIIECTBICHUHM aJIBOKATCKOW JIEeSITENIbHOCTH, OCHOBAHHBIE Ha

HPABCTBCHHBIX KPUTCPHUAX U TPAAUINAX aIBOKATYPhI.
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3amayn, KOTOpbIE IMOBCEAHEBHO MPEACTOMT PEIIATh aJBOKATY, JOCTATOYHO
MHOT000pa3Hbl M Pa3sHOCTOPOHHHU. DJTO JaeT OCHOBAHHWE [JIsl MPEIBSABICHUS K
NPEACTaBUTENI0 JaHHOW TMpodeccuu  YCTaHOBIEHHBIX TpeboBanmil. Jluno,
3aHMMAIOUIEECs] aJBOKATCKOM NIE€ATEIbHOCTBIO JIOJKHO OTJIMYAThCS YMCTBEHHBIMU
CIIOCOOHOCTSIMHU, BBICOKOM KPUTHYHOCTBIO yMa, COOOpPa3UTENbHOCTHIO, YMEHUEM
IPaMOTHO BBICKA3bIBaTh CBOM YMO3AKJIIOYEHHUS U KPACHOPEUMBO BBICKA3BIBATH CBOU
MbICIH. HemMamoBaXxHbIM KpUTEpUEM ISl INYHOCTH a/IBOKAaTa SIBISETCS CTPEMIICHHUE
K 00pa30BaHUIO U CKIIOHHOCTb K CAMOPAa3BUTHIO U CAMOCOBEPIICHCTBOBAHUIO.

OO0s3aHHOCTh aJBOKaTa MOBBIIMIATH CBOK KBATU(UKALMIO 3aKpEIUIEHO Ha
3aKkoHoAaTeabHOM ypoBHe. Tak Denepanbublii  3akoH «OO  aJIBOKaTCKOM
NESATEILHOCTH U afBokatype B PD» BMeHHI B 005S3aHHOCTbH JHIAM, O0JIaJar0IIUM
CTaTyCOM aJ[BOKaTa, OCYLIECTBIISATh CBOE HEMPEPHIBHOE IOPUINYECKOE 00pa30BaHUE.

Menbanuenko  P.I. oOwsicser 310  TpeboBaHME  CIIEAYIOIIUMU
00CTOSITEILCTBAMU:

Bo-nepBhixX, BBOAS MPUHYAUTEIBHBIN MEXaHW3M MOBBIIIECHUS KBAIH(UKAIIUN
HErOCyJapCTBEHHBIX  IOPUCTOB  —  aJBOKAaTOB,  TOCYJapCTBO  MOJIy4aeT
JOTIOJTHUTENBHBIA phluar BO3JIEUCTBUS M KOHTPOJIS HAJ aBOKAaTaMU U aJBOKATCKOU
KOpIIOpaLUen.

Bo-BTOphIX, OTBIIeUeHHE (PUHAHCOBBIX CPEACTB AJBOKATOB Ha IOBBIIICHUE
CBOEH KBaJM(UKALMK YMEHBIIUT JOCTYIHOCTh aJBOKATCKUX YCIYI U, Kak
CJIEJICTBHE, MOBJIMAET HA KOJUYECTBEHHBIN COCTAB aJBOKATCKOr0 KOPIyca B CTOPOHY
€ro YMEHBIICHHUS.

B-tperbux, YMEHBIIICHHUE 3HAYUMOCTH OpraHoB aJIBOKAaTCKOIO
CaMOYTPaBJICHUS] B COBPEMEHHBIX YCIOBUSAX MOOYXKIaeT pyKOBOIUTENEH MOCIEAHUX
WHULMMAPOBATh BHEIIHIOI HWMUTALMIO CBOEW AaKTUBHOW JAESITENbHOCTH B BUJC
CO3JaHUsl M  TOCIHEAYIOIIEro  KOHTPOJS  HAJ  WHCTUTYTOM  MOBBIIIEHUS

3
KBaJIM(DUKALIUH.

$ Menbuuyenko P. I'. ABokarckas JesSTelbHOCTh. Y HUBEpCAIbHBIE IPABHIA YCIIEXa.
Hentpnomurpad. M., 2013. C. 4.
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JIyist peanmu3anuu 1esield B CBOEH JEATENHHOCTH aIBOKATy TPEOyeTCs HaTndue
KOMMYHUKATHBHBIX HABBIKOB, YMEHHE HaJaXHBaTh KOHTAKTHI C pa3IMYHBbIM
KOHTUHTEHTOM TpaXJaH, yMEHHUE pa3pemarb KOH(IUKTHI. Cnenuanucry,
IPUHUMAIOIIEMY y4acTHe B Cy/leOHOM Mpoliecce B KayecTBE 3allUTHUKA, IPUHUMAs
MO3UIIMIO JIOBEPUTEINS, BaXXHO YMETh BHJIETh HACTOSIIME TMOMBICIIBI YEJIOBEKa,
OTJIMYUTH MPABAY OT JIKH.

AJBOKaTy AJi1 OpraHM3allii CBOEH pabOThl HEOOXOIWMBI OPraHU3aTOPCKUE
CHOCOOHOCTH U YMEHHE IJIaHUPOBATh CBOIO JESTEIBHOCTD.

Takke NpeACTaBUTENIO, OKa3bIBAIOIIEMY YCIYI'M aJBOKaTa HE0OX0JUMO
HaJIM4ME >KEJIAHHUS OKa3blBaTh COACHCTBUE M TMOMJEPKKY JIOJSM, OKa3aBIIUMCS B
TPYIHBIX JXU3HEHHBIX CUTyalMsX. B xapakrepe aaBokaTa Ba)XHO HAJIMYUE TAKOU
YepThl KaK CTPEMJIEHUE TOMOTaTh JIOSM, IOPOil 0€3BO3ME3AHO.

C MoMeHTa 3apOoXk/IeHHUs aJJBOKATCKOM mpodeccun aaBokaTypa Besna 00pbOy
3a MpU3HAHUE €€ ToCyJapcTBOM U obOmecTBoM. [lodydeHuro ycnexa ¥ NpU3HAHUA
naHHas npodeccust 00s13aHa OOILIECTBEHHOMY JoBepHio. ObecrneueHrne BBICOKOrO
MpEeCTIKa aJBOKaTyphl B IJiazaX OOIIECTBA MOXHO OBIIO JTOOUTHCS TOJIBKO
HPaBCTBEHHOM 0€3yNpEeUHOCTHIO U CJI0BA, U Jea.

Tem He MeHee, B COBPEMEHHOM OOILECTBE a/IBOKAT B IPakJaHCKOM IMpoliecce
YCTYIaeT NOMYJISPHOCTH aJBOKAaTy II0 YIOJIOBHBIM JEJlaM M CTAJIKUBAETCA C
CepbE3HBIMU MPOOIEMaMH MPU3HAHUS U CIIPOCA CBOUX YCIYT.

Poccuiickasi MEHTaIbHOCTh TakoBa, YTO 3a4acTyl0 POCCHUSHE CUUTAIOT ceOs
KPYIHBIMHM CHEIUAIMCTAMH B TpeX O0JACTIX: 3ApaBOOXPAHEHUM, TOIUTHKE U
opuctpyneHund. M mo 3Tol mpuyuMHE MHOTHE MOJiaratoT Juisi ceOsl 3a30pHBIM
00paTUThCS, CKaXKeM, K a/JIBOKATy 3a MOMOILIBI0 MO KIJIMIIHBIM, OpaKopa3BOIHBIM,
TPYJOBBIM Ji€aM, XO3SIMCTBEHHBIM CIIOpaM U T. M. U, OTMETHM, OYE€Hb MHOTOE IS
ceOs B CBSI3U C 3TUM TepAoT. U peub B 3TOM cilydae UIEeT He TOJIBKO O FpaKAaHax, HO

4
no IOpI/II[I/I‘-IeCKI/IX JINax.

* AnBokarckas npaktuka: Yueouuk / Ots. pen. A.A. Kiumun, A.A. llyraes; MTUMO (Y) MU
Poccun. M.: Craryr, 2016. C.11.
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dopMHUpPOBaHUE COBPEMEHHOrO OOIIECTBA, Pa3BUTHUS B HEM  PBHIHOYHBIX
OTHOUIEHUH M KaK CJIEJICTBUE, MOCTOSIHHOW JIMHAMUKHA 3aKOHOJATEIbCTBA
CIIOCOOCTBYET POCTY CIpoca Ha KBATM(DUIIMPOBAHHBIE IOPUIUYECKUE YCIYTU B TOM
YHUCJIE YCIYTH IPeICTaBUTENEH-aJBOKATOB.

[Tonoxenue 00  aABOKAaType  PErJaMEHTUPYIOT  OCHOBOIIOJIArarolue
TpeOOBaHMs K JIMYHOCTH ajBokara. [IpencraButens gaHHOU mpodeccuu A0IKeH
OBITH 00pa3lloM MOpPANBHOM YHCTOTHI M OE3yNPEYHOro MOBEACHUS, CTPEMUTHCA K
COBEPILIEHCTBOBAHUIO CBOMX 3HAHWM, MOBBIIICHUIO HICHHO-TTOJIMTUUECKUX B3TJISIOB,
MPOIAraHAupOBaTh CIIPABEIMBOCTb U MPABO.

3akon PO «O06 agBokaTckoil momomin U anBokarype B PD» 2002 r. mpsmo
peaycMaTpuBajl TMOJIOKEHUU O TOM, YTO OJHUM W3 BaXKHEUIIUX TOJIHOMOYUN
Bcepoccuniickoro  cwe3ga  anBokatroB  P®  gBmAETCA  NPUHATHE — KOJEKCa
npo(ecCHOHANBHOM 3TUKM aJBOKaTa. OTO MOJOXEHHE ObUIO peaJn30BaHO Ha
[TepBom Bceepoccuiickoil cbe3ne aaBokaroB 31 suBaps 2003 r. Ha BTOpoMm cbhe3ne
anBokaToB P® B 3TOT AOKYMEHT OBUIM BHECEHbl HE3HAUUTEIbHBIE YTOYHEHUS.
Konexkc mpodeccroHanbHOW 3TUKM aJBOKaTa yCTaHABIWBAET 00s3aTeNbHBIC IS
KOKJIOTO aJBOKATa MpaBWJIa €ro IMOBEIEHUS MpPU OCYIIECTBICHUM aJBOKATCKOU
IESTEILHOCTH Ha OCHOBE HPABCTBEHHBIX KPHTEPHEB U TPAIUIMIA aIBOKATYPBL.’

JIyist opraHu3anyy cBoel paboOThl 3alIMTHUKY Tpejyiaraercs oommpHas 0asza
HOPMATUBHO-TIPABOBBIX MCTOYHUKOB, OJHAKO, HEKOTOPHIE BOMPOCHI PETYIUPOBAHUS
NESATETLHOCTH OCTAIOTCS OTKPBITBIMA. B TOMOOHBIX CHTyalusxX MPeICTaBUTEINb
cienyeT  0oOblYasiMH,  COOTBETCTBYIOIIMM  OOUIENPU3HAHHBIM  MPUHIUIIAM
HPaBCTBEHHOCTH B OOILIECTBE.

Baxxnplii kputepuit B paboTe aJiBOKaTa — 3TO COOIOJIeHUE MTPOPECCHOHATIBHON
TallHbl. 3alIUTHUK HU TIPU KAKUX YCIOBHSIX HE MMEET MpaBa pasriiallaTh CBEJACHUS O
CBOMX JOBepUTENsIX. VICKIIOUEHUE COCTABIAIOT Clydad, MPSMO MPEAYCMOTPEHHBIE

3aKOHOM.

® baxapes I1.B. OcHOBBI aiBOKaTyphl: YueGHO-MeTOAnUeCKUi Komiuieke. M.: Mz, iearp EAOU.
2008. C.52.
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B curyamusx korga aaBOKaTy MPEACTOMT padoTarh CO  CBEACHUAMH
KacarollUMUCS TOCYyIApCTBEHHON TaillHbI, MOTYT BO3HUKHYTh HEKOTOPHIE CIIOKHOCTH,
B IUIaHE JIONMycka K MNoao0HoW uHpopmauuu. Hampumep, B cyneOHOM NpakTUke
uMeeTcs crop 00 OTCTpaHEHHWHM OT Y4YacTHsl B JIeJI€ Ha OCHOBAaHUU OTCYTCTBUS
JOMycKa ajJBoKata K HWH(opMmanmuu coaepKalieil TocyAapCTBEHHYIO TalHYy.
Onpenenenune Kouctutyuuonnoro Cyna PO ot 10 nosiops 2002 r. Ne314-O mo
xanobe rpaxxaannHa Pomanosa 1O. 1. Ha HapylieHne ero KOHCTUTYLMOHHBIX MPaB
cratbamMu 21 u 21.1 3akoHa P® «O rocygapCTBEHHOW TailHE» YJIOBIETBOPSET
TpeOOBaHME aJIBOKATA.

Ha anBokara Bo3j0k€Ha OoJiblllasgs OTBETCTBEHHOCTh MO COOJIOACHUI0 HOPM
paBa U MOPAJIbHO-3THYECKUX HOpM. Bollen3bsBIEHUE AOBEPUTEINS], HAPABIECHHOE
Ha MaJeWliee OTCTYyIUIEHHE OT 3akoHa WM  HewcnoisHeHue  Kogekca
poecCUOHANBHOM ATUKHU aJIBOKAT JIOJDKEH MPECeKaTh.

[IpenacraBuTenp  3amuThl  HE WMEET IMpaBa O0€IaTh  JIOBEPUTEIIO
rapaHTUPOBAHHOTO YCIICIIHOTO 3aBepileHus aena. [[puHuMas kakue-mu0o perieHus
B CIOpe, aJBOKAT O00s3aH CIeAoBaTh IMOJUIMHHBIM YOEKIEHUSM U B3IJISAaM,
JIOCTOBEPHBIM CBEJICHUSIM M COOJII0/IaTh MPUHIIMI YECTHOCTH U MPO3PAYHOCTH MPHU
MOCTPOCHUU OTHOILIEHHUI C KJIIUEHTOM.

Kanmunar ncuxonornueckux Hayk Ckabenuna JILA. oTrmeuaer, 4To st
dbopMupOBaHUs MOJHOIEHHON JTUYHOCTH aJIBOKAaTa HEMAJIOBAXXHOE 3HAYCHUE UMEIOT
MPUCYTCTBHE MOTHUBOB: «MOTHBBI, JBIKYyIIHE MPOPECCUOHAIOM, SBISIOTCS
OCHOBHOM  XapaKTepUCTUKOW TMOTeHIMana mnpodeccuoHana. AJBOKaTbl, HE
oOnajarouIe BBIAAIONIMMUCSA  CIIOCOOHOCTSMM, BBIHYXJACHHBIE IPEOJ0JIEBAThH
COOCTBEHHBIC OTPAHUYCHHUSI, IIOCTOSIHHO HapamuBaroie npodeccruoHaIbHbIC
YMEHHUSI M HaBBIKH, MOTYT OKa3aTbCsl 0ojiee MPOAYKTUBHBIMH, Y€M CIOCOOHBIE, HO
MEHee 3auHTEePECOBAHHBIC CIICIUATUCTRIY. [24, ¢.20]

Ha anBokata Ha 3aKOHOAATENFHOM YPOBHE BO3JIOKE€HA OOSA3aHHOCTH IO
HA3HAYEHUIO OPTraHOB JO3HAHUS, OPTaHOB MPEIBAPUTENBHOTO CIEJICTBUS, TPOKYpPOpa

WIA CyJa B MOPSJIKE, OMpeAeNsieMOM aJBOKATCKOM manaroil cyobekra Poccuiickoit



24
®enepanny, OKa3bIBaTh OECIUIATHYIO HOPHUIMYECKYIO TOMOIIb U 0€3BO3ME3IHO
COAEUCTBOBATH JOBEPUTEIIIO.

3a 100pOCOBECTHOE BBHIMOJHEHUE pabOTHI aJBOKAT MOdy4yaeT roHopap. Pazmep
BO3HArpa)/JC€HUs 3aBUCUT OT O00beMa MaTEpHUaJiOB Jeia, OT CIO0KHOCTH CIOPHBIX
CUTyalllil, 3aTpauy€HHOTO BPEMEHHU, YpPOBHA KBadU(UKAIMK MPEICTABUTENS U
Ipyrux MoMmeHTOB. CTOMMOCTh YCHOyr 3allUTHUKAa CTOPOHBI OOTOBapUBAIOT
camocrosATenbHO. K coxaneHuro, B HacToslee BpeMs HE NPEAYCMOTPEH YETKUMU
MOPSAOK OLIeHKH cTouMocTu yciuyr aaBokara. Crates 50 ['TIK P® pernmamentupyer,
YTO OIUIaTa YCIYI aJIBOKaTa CYUTAETCS B 3aBUCUMOCTH OT MX 00bEMa U CIOXKHOCTH.
OpHako onpeneuTh JaHHbIE XapaKTEePUCTUKHU padbOThl aJBOKATa HE MPEICTABISAETCS
BO3MOXXHBIM, B€b B HOPMAaTHBHO-NIPABOBBIX HCTOYHUKAX JAHHBIM BOIPOC HE
perymupyercsa. IIpu ycraHOBiIEeHMM pa3sMepa TOHOpapa AaABOKAaThl IOJIb3YHOTCS
MPaKTUKOW ToM00HBIX cropoB. Ha odunumansHom caiite Camapckoit [lamaTsi
aBOKATOB YCTAHOBJIEHbl PACLEHKA CTOMMOCTH YCIYr, OJHAKO OHU MOTYT
BAPBUPOBATHCS B 3aBUCUMOCTH OT Ka)KI0TO MHANBUAYAJIBHOTO CIIyYasl.

3a COBEpIIEHNE HAPYLICHHUs] HOPM 3aKOHA, UMEIOIIEr0 YMBICE WJIM B Cllydae
rpyOOil HEOCTOPOKHOCTU aJBOKAT HECET OTBETCTBEHHOCTh. CTENEHb COBEPUIEHHOTO
MpaBOHAPYIICHUS  OTpayKaeTcs  Ha  W30paHMM  Mep  JUCHUILTMHAPHOM,
aIMUHUCTPATUBHOU U JTAKE YTOJIOBHOU OTBETCTBEHHOCTH.

Kongekc mnpodeccroHanbHOl ASTUKM aJBOKaTa yCTaHABIMBAET MOPSAOK
NPUBJICYEHUS 3alIUTHUKA K JUCHUIUIMHAPHOW OTBEeTCTBEHHOCTH. K anBokary-
3aIIUTHUKY MOTYT OBITh TNPUMEHEHBI CJICAYIOIIME MEpbl OTBETCTBEHHOCTHU:
3aMedaHue, MpeaynpekaeHue U MpeKkpaileHue crtatyca aasokara (m.6 cr. 18 Koaekca
poeCCUOHANTEHOM ITUKHU aJIBOKATA).

[IpumepoM u3 MOPaKTUKKH O TMPUBJICUYCHUH aJBOKaTa K JIUCIHUIUTMHAPHOM
OTBETCTBEHHOCTH MOJKET MOCIYXHUTh JEJI0 MO >Kajo0e, KOoTopas NOCTyNuia B
AnBoxkatckyto nanary OpnoBckoit obnactu rpaxnanku C. [lanaroit anBokatoB 0110
BO30Y)KJIEHO JUCUUIUIMHApPHOE MPOM3BOACTBO. B mpolecce wu3zydeHus Jaena
BBISIBJICHO cienytoiee. ['paxnanka C. oOpaTunacek K agBokary JI. 3a ropuanueckoit

nomornipio B sHBape 2009 r., 3ammatuB 3 000 pyGnedt mo kButaHuuu Nel74.
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AnBokary JI. Obplla BBIIAaHA JOBEPEHHOCTh Ha BEJACHUE €€ JelT BO BCeX
COOTBETCTBYIOIIMX opraHax. lckoBoe 3asBieHune ObUIO0 mNomaHo B (CoOBETCKHIA
pavionHsii cyn r. Opina agsokaTtoM JI. Tosbko B Mae, a «01» utona 2009 r. nanHoe
MCKOBOE 3asiBJICHUE OBIJIO BO3BPAIIICHO 3asBUTENIO IO IPUYHNHE €r0 HE COOTBETCTBHUS
tpedoBanusiM ['TIK P®. Tlomumo 3TOro aaBoxkaroM OBUIM COBEPIICHBI JIEHCTBUS,
KoTophie IpoTuBOpeuat Koaekcy npodeccuoHanbHOM ATUKH: 3aIIUTHUK HE BBIXOIHI
Ha CBSI3b, UTHOPUPOBAJ JIOBEPUTENISA, yKa3ald B 3asiBJICHUU BMECTO YMEPILETO JISIIU
oTma jaoBepuTens. BBuay HEOpEKHOTO OTHOIICHHUS K CBOHMM IMPO(EeCCHOHAIBHBIM
o0si3aHHOCTSIM «10» mromst 2009r. kBanmMpUKAIMOHHONW KOMUCCHEH TPU ATBOKATCKOU
nanate OpJoBCKOM 001acTh OblIa BEIHECEHO 3aKIIOUCHHE: «aJBOKAT HEHAIJICKAIIUM
o0pa3oM HCIIOJIHWJI CBOM OO0S3aHHOCTH Tiepes AoBeputenaem». Ilo pesyiapTaram
pPacCMOTPEHUS JUCHUILUIMHAPHOTO MPpou3BoacTBa COBET penivl Mpu3HaTh HAJIUYKE B
nerictBusx (Oe3nericTBum) anBokara JI. HapylleHHMe HOPM 3aKOHOJATEIhCTBA 00
aJBOKATCKOM JIesITENhbHOCTH U aaBokarype u (wim) Kojaekca npodeccrHoHaIbHOM
OTUKM aJiBOKaTa M TPUMEHUTh K ajaBokary JI. Mepy AUCIUITMHAPHOMN
OTBETCTBEHHOCTH B BHJIC 3aMCUaHMSI.

B Hacrosimee BpeMs mnpodeccusi anBokaTa HaOuUpaeT Bce OOJIBLIYIO
MONYJIIPHOCTh, BMECTE€ C OTUM pPaCTyT TpeOOBaHHSA K €ro MnpodhecCHOHAIBHOM
nestenbHoCcTH. CrHeumanucT, KOTOPBhIM 3aHMMAaeTCsl OKa3aHWEeM YCIyr IO
IOpUJIMYECKON 3alluTe, MAOJKEH HMETh BBICOKMH ypOBEHb WHTEIUICKTa, OBIThH
oOpa30BaHHBIM M yMETh paboTaTh C JOKyMeHTamu. Jljisi cBoeidt paboThl aaBOKATy
HEOOXOJMMbl YMEHUSI MPaBUJIBLHO TPAKTOBATh 3aKOHBI U TPAaMOTHO H3Jarath CBOU
MBICJTM B TIMCBMEHHOM W YCTHOM BHJE. 3alIUTHUKY Ba)XKHbl KOMMYHUKATHUBHBIC
yMeHUs ¥ HaBbIKU. [[OMUMO BCETO MpoUero K aJiBOKaTy MPEIbSIBISIOTCS TPEOOBAHMS
K JIMYHOCTHBIM M TMOBeJACHYECKUM KadecTBaM. CyIIECTBEHHO CTpEeMJIEHHE K
CaMOPa3BUTHIO, CaMOOOPA30BAHUIO U MOCTOSTHHOMY JIMYHOCTHOMY pPOCTY. Bbicokue
TpeOOBaHMS K aBOKATy MOATBEPKIAIOT €T0 BAXKHYIO POJIh B YUACTUU TPAKIAHCKOTO
nporiecca. Ha mpezacraBurene naHHOW mpodecCHH JIEKUT OTBETCTBEHHOCTH IIO
peanu3alu KOHCTUTYIIMOHHBIX MpaB TpaXJaH W TEX, KTO MO TEM WU HHBIM

INpuirHaM HE€ B COCTOSHHNHU OTCTAMBATb CBOU MHTECPECHI CAMOCTOATCIIBHO.
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I''TABA 3 YUACTHUE AZIBOKATA B I'PAXJAHCKOM ITPOLHECCE

3.1. [IpaBoBBIE OCHOBBI Y4acTHs aJJBOKaTa B IPaskJaHCKOM IMpoIiecce

['ocynapcTBO rapaHTHpyeT 3alllMTy IpaB, CBOOOJ W HMHTEPECOB KaXKJIOTO
rpaxkaanuHa. B nensx peanuzanuu rapantuil B cT. 48 Konctutyiuu PO 3akpensieHsl
OCHOBHBIE IIpaBa 4YEJIOBEKa, B COOTBETCTBUM C KOTOPBIMH, TpaKJaHaM
NPENIOCTaBISACTCS TMPAaBO Ha IMOJNYYECHUU KBATU(PUIUPOBAHHOM HOPUAUYECKOU
NOMOILM, B TOM YHcCI€ Ha OE3BO3ME3AHOW OCHOBE, CYIEOHYIO 3alluTy IpU
COOJIIOJICHUU TIPUHIIMIIOB PABHOIPABUS U COCTA3aTeNbHOCTU. Kaxkaplil rpakJaHuH
MMeEEeT MPaBO OTCTAaWBaTh CBOM IpaBa y4yacTBYS JMYHO, WM MIOCPEACTBOM IE€peaadu
MOJIHOMOYHMM CBOEMY MPEICTABUTENIO. 3AIMUTHUK MPEACTABISIET HMHTEPEChl Ha
OCHOBAHUH JIOTOBOPEHHOCTH I10 BOJIEU3bSBIICHUIO MIPEACTABISAEMOr0, MO0 B ciyyas,
MPEAYCMOTPEHHBIX 3aKOHOM, MOKET ObIThb HazHadueH cyaom ( ct. 50 I'TIK PO).
JIOrOBOPEHHOCTh OCHOBBIBAETCSI HA COIVIAILIEHHWU CTOPOH. B maHHOM citydae Mexay
MPEACTaBUTENIEM U TPEJICTABIIEMbIM MOTYT OBITh 3aKJIIOYEHBI JIOTOBOP MOPYYEHUS,
TPYJOBOM JOrOBOp, AareHTCKUWA JOroBop, JuOO corjameHue o0 OKa3aHWUU
FOPUIUYECKON TOMOIIH.

B OonpmMHCTBE ciydyaeB IMPEACTABUTENIEM, JEWCTBYIOIIEM Ha OCHOBE
JIOTOBOpA BBICTYIAET aJIBOKAT.

AnBOKaTy, HA3HAYEHHOMY IO 3aKOHY, TO €CThb CYJOM, BBIJAETCS OpPAEP TOrO
aJIBOKaTCKOr0 00pa30BaHUs, YJIEHOM KOTOPOTO OH SIBJIETCS.

[Ipu paccMoTpeHMM MpPaBOBBIX OCHOB y4dacTUsl aJBOKAaTa B TPaKIaHCKOM
npoiiecce OblJIa YCTaHOBJICHA clieaytolas crneruduka paboTsl aBoKaTa.

Bo-nepBhix, aaBOKAaT XapakTepuU3yeTcsl KaK BBICOKOKBATU(UIIMPOBAHHBIN
CIEIUAINCT, BIAACIONINN 3HAHUSAMU W YMCHHUSIMHU B IOPHUIWYECKOW OO0JacTH U
npaBoBOM KynbType. Hampumep, ayis BBINOJHEHUS CBOMX (GYHKUHUNA aJBOKaTy
HEOOXOJMMO HAJUYHME BBICIIETO MPO(PECCHOHATLHOTO 00pa30BaHMs HOPUIANYECKON
HaITPaBJIEHHOCTH.

Bo-BTOpBIX, aaBOKAT BBIMOIHIET (DYHKIMIO 3alIUTHUKA KaKOro-JIu0o Jjulia B
TPaXXTaHCKOM TMPOLIECCE BCEIEN0 COOJIo/as MPaBOBBIE HOPMBI OOIIECTBE, HO C

YUETOM MPHUHATHA KOHKpCTHOﬁ HpaBOBOﬁ IIO3UIHNHU I10A3aIIUTHOIO. 3a1u1/1111a>1 ImpaBa
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TpaXKJaH aJBOKAT HE JOJKEH HapyIaTh TPEOOBaHUS 3aKOHOIATEILCTBA, IIOATOMY Ha
HEM JIS)KUT OTBETCTBEHHOCTHh MO COOJIIOJCHUIO TOHKON T'paHU MEXKIy HUHTEpEcaMu
JIMIa, KOTOPOTO OH 3alllMIIAET U UHTepecaMu OOIIeCTRa.

B-Tperbux, agBoKaT, OCYIIECTBIISISI CBOIO ACSATEIbHOCTh, YUUTHIBAET CTEIICHB
OTBETCTBEHHOCTH  3a  KayeCTBO  BBINOJHEHHOMW  paboThl, 3a  OBICTPOTY,
PEe3yAbTAaTUBHOCTH U COOIIOJIEHUE COOTBETCTBYIOIIUX TPEOOBAHUM.

N3yuas npaBoBoe MOJIOKEHUE aJBOKaTa, HEOOXOAMMO PACCMOTPETh B MEPBYIO
ouepellb MPEIOCTABICHHbIE €My MoiaHOMOouYHs. CleayeT OTMETUTh, YTO IMPUHSIITOE
3aKOHOJATENBCTBO, PETYJHMPYIONIEE HOPMBI aJBOKATCKOTO IIpaBa 3HAYUTEIHHO
pacUIMpuIN BO3MOKHOCTH MPEICTaBUTENCH.

B cootBeTcTBUU ¢ HOBBIMU (hopMaMH U OOJiee COBEPIICHHBIMU MPOIEAypaMu
POCCUHCKOTO CYyAONPOU3BOJACTBA, B TOM 4YHCIE IO TPAXKIAHCKUM JejaM,
YCOBEPUICHCTBOBAaHbl W  3aKOHOJATENIbHBIE PErIAMEHTAllMA IPOLIECCYAIbHOTO
MOJIOKEHUSI TIPEJICTAaBUTENISA, PACIIMPEHbI €ro MpaBa U OO0S3aHHOCTH COOOPA3HO C
BBITIOTHSEMBIMH MTYOJIMYHO-TIPABOBBIMU POJISIMU. ITa TEHIEHIUS MPOCICKUBACTCS
Kak ¥ B 3akoHe 00 ajBokaType, Tak u B HoBoM [ TIK P®. °

Crateeit 6 ®enepanpbHoro 3akoHa «OO0 aJBOKATCKOW JESATEIBHOCTH M
aaBokarype B Poccum» npenycMOTpeHbl OCHOBHBIE MPaBa U MOJHOMOYHS a/IBOKATA.

JIns TOJHOTO YW BCECTOPOHHEIO HW3YYEHHUS CUTYyallUH, COCTaBJICHUS
MOJTHOLICHHBIX 3asBJICHUNW U apryMEHTHPOBAHHBIX JI0KA3aTEIbCTB CBOCH MO3UIIUU
aJIBOKaTy HEOOXOIUMO cOOpaTh Kak MOXHO OOJIbIIIE€ JOCTOBEPHON HHGOpMAIMHA U
pa3IMYHBIX CBeleHU. B By TOro, 4TO CBOOOAHBIN HOCTYI K HEKOTOPHIM JaHHBIM
OTpaHWYEH TpaxaaHaM, 3aKOHOM TMpEayCMOTpeHa OOs3aHHOCTh  OpraHam
rOCyJapCTBEHHOW BJIACTH, OpPTaHaM MECTHOTO CaMOYIIPaBJICHUS, OOIECTBEHHBIM
OOBEIMHEHUSIM M WHBIM OpraHu3alusM NpeIOoCTaBIATh CBeAeHUs aaBokaram.( 1.l
4.3 cr. 6 ®3). OpHako, OIpPaBOBEIMA HOpPMaMU HE MPEAYCMOTPEHbI KOHKPETHBIE
TpeOOBaHMS K BPEMEHHBIM paMKaM TPEIOCTABICHUS 3allpallliBAEMbIX CBEICHUM.

OtBeTHl Ha 3aIIPpOChI OOJIKHBI OBITH Mpeao0CTaBJICHbI B TCUCHUHU 30-tu KaJICHAAPHBIX

6 Hemunonra JI.A., CepreeB B.. AnBokatypa Poccun. M.: FOpumnueckuii [Jom «fOctunmadopmy,
2006. C. 137.
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JTHEH, a TaKXKe K€ B pa3yMHBbIE CPOKH. AJBOKATHI CTAJKWBAIOTCSA C TpoOiemMamu,
Koraa uHQpopMaIus He0OX0uMa B MaKCUMAIbHO KOPOTKHUE CPOKH M CBOEBPEMEHHO
MPEIOCTABICHHBIX CBEJEHUN 3aBUCUT UCXOJ Jena. i pemieHus JaHHOW po0ieMbl
HEOOXOJMMO TIEPECMOTPETh 3aKOHOJATEIBHBIE HOPMBI, PETYIHUPYIONTUE JTaHHBINA
BOIPOC, U BHECTU COOTBETCTBYIOIINE JIOMOJIHEHHUS.

st OCYIIECTBICHUS aJIBOKaTCKOM JEeSTEIbHOCTH 3alIUTHUKY
MPEAOCTAaBISACTCS PaBO OMpPAIIMBATh JIUI, C UX COTJIACHsI, KOTOPbIE MOTYT BIIJI€Th
BaKHBIMU CBEJICHUSIMH JUTS Jiesia. AJIBOKAT, TaK)Ke BIpaBe cOOUpATh U MPEJICTABISATh
BEILIECTBEHHBIC JI0KA3aTEJILCTBA, B TOM YUCJIE MPEAMETHI, BEIIH, JOKYMEHTHI, ayI10-
Y BUJICO3AIUCU, COOpaHHBIC HAIJICKAIUM 00pPa30M C y4eTOM TpeOOBaHUM 3aKOHA.

B ciywasix, Kkorja agBoKaT BCTpEUaeTcs C TPYJAHOCTSIMU B Kakoi-1ubo cdepe,
OH HMEET IMpPaBO Ha JOTOBOPHOE OCHOBE IIPUBJIIEKATh KBaTU(DUIIMPOBAHHBIX
CHEIUATKNCTOB JIJISl IOJYYEHUsI PA3JIMYHOTO pojia KOHCYIbTAIUH.

OcoObIM TIOJIHOMOYMEM HaJEJeH aJBOKAT B ILESAX TapaHTHH 3allUThl
WHTEPECOB JOBEPUTENS, OH HMEET MpaBO OECHPEMsITCTBEHHO BCTPEUAThCS C
JIOBEPUTENIEM HaeJlMHEe, B YCJIOBHSIX, 00CCIECUMBAIONINX KOH(MUIEHIIMAILHOCTh, 0€3
OTPAaHUYECHUM MO BPEMEHM M KOJUYECTBY BCTpPEY. ITO BAXKHOE YCIOBHUE JIA
YCTAaHOBJICHHSI JOBEPUTEIbHBIX OTHOIICHUN MEXIy aJBOKaTOM U JIUIIOM, YbH
WHTEPEChl OH 3allMINAeT, a Takke JUisi cOopa JAOCTOBEpHOW WH(OpMAaIuu, B TOM
yucie W cekperHod.  KoHduaeHnumanbHas ~ OOCTaHOBKAa  CIOCOOCTBYET
PACKPEMOIIECHHIO MTPEACTABIIIEMOT0 U PAcoJiaraeT ero Ha OTKPOBEHHOCTb.

B cBoell nesaTenbHOCTH 3alMTHUK CTaJKHUBAETCSI CO MHOTOYHCIICHHOU
uH(popmanueri Ha OyMaKHbIX HOCHUTENSAX, €My MHOI'0 NPUXOAMUTCS padboTaTh ¢
JOKyMEHTaMU W Pa3IUYHBIMU MaTepuajaMu, MPOBOJIUTH Oecelbl ¢ YYaCTHUKAMHU
Jefa U COTPYJAHUKAMH TOCYAapCTBEHHBIX OpraHoB. JIjisi TOro 4ToOBl HE YMYCTUTh
BOXHBIX CBEJCHHM, HE TMOTEPATh HEOOXOAMMYI HWHGOPMAIMIO, 3aKOHOM
MPETYCMOTPEHO MPABO MPEACTaBUTENS Ha (pukcanuio gaHHbIX. [Ipu aTOM amBokaTy
JIOMYCKaeTCsl UCIOJIb30BaTh MHOTOOOpa3HbIE TEXHUYECKHE CPEACTBA: ayAHO3alKCh,
BUJIC03aINCh, (PUKCAIMI0O HA OYMaKHBIX HOCUTEIISIX U WHBIE PAa3pEIICHHBIE 3aKOHOM

CITOCOOBI.
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B mpoiiecce opranuzanuu cBoeil aJBOKATCKOM NIESITEIbHOCTH MPEIACTABUTEIIO
HEOOXOJMMO yUUTHIBATh OTPAaHUYCHHS, IPEAYCMOTPEHHBIC T1. 4 cT. 6 DemepanbHOTO
3akoHa «OO0 aJBOKATCKOW JEATEILHOCTH U aBOKAType». AJBOKAT HE MMEET MpaBa
MPUHUMATh OT CBOETO JOBEPUTENSl TMOPYYEHHUS, KOTrJa MOPY4YEHUE MPOTUBOPEUUT
MIPAaBOBBIM HOpMaM. AZIBOKAT JOJDKEH 3alUIIaTh HHTEPECHI MPEICTABISIEMOIO, HO HE
B yIlIep0 ApyruM JUIaMU, HE HapyIIasi IpU 3TOM 3aKOH.

B mpaBOBBIX OCHOBax NEATEIHHOCTH aJBOKAaTa yCTAHOBJICHO TpeOOBaHWE O
TOM, YTO CHELUATIUCT BCET/IA IOJHKEH 3AIIUIIATh UHTEPECHI IOBEPUTEIIS], B TOM YHUCIIE
3aHUMaTh €ro mo3uiuio. VMckiroueHue cocTaBisieT MOMEHT, KOT/Ia aJIBOKaT yBEPEH,
YTO JIOBEPUTEIIb OTOBOPUIICS.

B cinywasx oTpunaHus BUHBI NPEACTABISIEMBbIM aJBOKAaT HE HMMEET MpaBa
JenaTh MyOJUYHbIE 3asBICHUA O JIOKa3aHHOCTH ero BuHbI (m4 4. 4 cT. 6
dbenepanbaoro 3akoHa N 63-®D3 ot 31.05.2002r.).

AJIBOKAT HE UMEET IpaBa OTKA3bIBATHCSI OT BO3JIOKEHHBIX HAa HETO (YHKIIUN
3alMThI, €CJIM OH Jlajl COIJIaCMe Ha OKa3aHWE OPUIUYECKOM MOMOIIM, a TakkKe B
CJIy4asiX BO3JIOXKEHUS HA HErO 00sI3aHHOCTEH CyI0M.

Cnenyer oTMETUTH TpeOOBaHME K COOJIOCHUIO TMPHUHIMIA TJIACHOCTH U
MPO3PAYHOCTH B paboTe aBOKATOB. Beskoe HErIacHOe COTPYIHUYECTBO a/IBOKATa C
OpraHamH, OCYILECTBIISIIOILIUMHU ONEPaTUBHO-PO3BICKHYIO NEeATEIIbHOCTb,
3anpemiaercs (4.5 cr. 6 denepanbHOTO 3aKOHA 00 aJBOKATCKOM NEATEIIBHOCTH U
anBokatype B Poccum). JlanHoe TpeOoBaHWME HANpPABICHO HA PETYJIUPOBAHUE
MPaBOBBIX OTHOIIEHUM MEXKIYy aJBOKaTaMU MW MPEACTABUTEISIMH OPraHoOB
BHYTpeHHHX Jeil. (OCOOEHHOCTBIO HUX JICSITEIBHOCTH SIBISICTCS  JIOCTYN K
uH(popMaIuu, KOTOpass HE MOXKET OBITh MPEJOCTABJIICHA MIUPOKOMY KPYTY JIHII.
AJIBOKAT HE UMEET MpaBa MUCIOIb30BATHCS MOJOOHBIMU CBEJICHUS JJIsI CBOSH BBITOJIBI.
OTHOlIEHHS MEXIy TNPEACTABUTEISIMM 3aKOHA W MPEICTaBUTEIEM JIMIIA,
HY>K/IAIOIErocsl B IOPUANYECKON 3alIUTE JOJKHBI CTPOUTHCS HA OCHOBE OTKPBHITOTO
oO1ieHus1, n30eras TalHbIX EPETOBOPOB U CKPHITOr0 cOOpa MaTepUaioB.

AJIBOKaTCKas IeATeIbHOCTh MPEACTAaBISET CO00 IMMPOKUN KPyT ACHCTBUIM, K

KOTOPBIM IPECABABIIAIOTCS pa3JINYHBIC Tp€6OBaHI/I}I n pian o0Os3arenscTB. B cTathe 7
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denepaibHOTO 3aKOHA 00 aJBOKATCKOM AEATENbHOCTH U aJiBokaType B Poccun
W3JI0O)KEHBI OCHOBHBIE  OOSI3aHHOCTH  aJBOKaTa-mpenctaButens. OOs3aHHOCTH
aJlBOKaTa SBJISIIOTCA HANpPaBIAIOIIMM B €ro JeATeIbHOCTH. B HUX 3all0’KEHbI
MPAaBOBbIE OCHOBBI PA0OThI, TaK KaK BBIMOJIHSS CBOIO POJIb MEPE] JIOBEPUTEIIEM,
aJBOKAT PYKOBOJICTBYIOTCS JaHHBIMH TpPEOOBaHMSIMHU W CTPOUT CBOIO pPadOTy
OMHPAsICh HA UX COOJIIOICHUE

PaccmarpuBas 00sS3aHHOCTHU aJIBOKaTa, CJIEAYET OTMETUTh OO0s3aTelIbCTBA,
BMeHsieMble 4. 1 cT. 26 3akoHa o0 angBokaType. CHenuanucT JOJDKEH OKasaTh
OecriaTHYI0 IOPUIMYECKYIO TMOMOIb rpaxkiaaHaMm Poccuiickoit  ®denepanuu,
CPEOHEIYIIEBOM JOXO CEMEN KOTOPBIX HUXKE BEJIMUMHBI MPOKUTOYHOTO MUHUMYMa,
YCTaHOBJIEHHOTO B cyObekre Poccuiickoit ®enepanuu B COOTBETCTBUU C
dbenepanbHbIM 3aKOHOJATEILCTBOM, a TAKXKE OJUHOKO MPOXKUBAIOIIUM TpaKJaHaMm
Poccuiickonn  ®epeparnuy, O0XOIbl KOTOPBIX HHXE YKAa3aHHOW  BEJIMYMHBI,
OKa3bIBaeTCs OECIIaTHO B CIAEAYIOIMIMUX CIyYasx:

1) uctnam - mo paccMaTpuBaeMbIM CyJaMU IEPBOM MHCTAaHIUMU JejaM O
B3bICKAHUM aJIMMEHTOB, BO3MELICHUHU BpENa, MIPUUMHEHHOIO CMEPTHIO KOPMMIIbLIA,
YBEUbEM WJIM HMHBIM TOBPEXKJACHUEM  3JI0POBbS, CBSI3aHHBIM C  TPYJOBOMU
JESITEbHOCTBIO;

2) Berepanam Bemukoit OTedecTBEHHOI BOWHBI - 110 BOIIPOCAM, HE CBSI3aHHBIM
C IPEANPUHUMATEIIBCKON IEATEIbHOCTHIO;

3) rpaxnmanam Poccuiickoit ®enepanu - OpH COCTABJICHUM 3asBICHUN O
Ha3HAYCHHWH TICHCHI U ITOCOOHI;

4) rpaxpaanam Poccuiickoit ®enepanuu, MOCTPAAABIIMM OT TOJUTUYECKUX
penpeccHii, - o BOIpocam, CBI3aHHBIM C peabuInTaIuen.

[lepeueHb JTOKYMEHTOB, HEOOXOAUMBIX IS TOJYYCHUS TpakIaHAMU
Poccuiickoii denepanuu IOpHIAYESCKON ITOMOIM OECINIATHO, a TaKKe IOPSIOK
MPEIOCTABJIEHUS] YKA3aHHBIX JOKYMEHTOB OINPEACNSIOTCS 3aKOHAMU W HWHBIMU

HOPMAaTUBHBIMH MPABOBLIMU akTaMu cyobeKkTOB Poccuiickoit denepanum.
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IOpuanueckass momomls OKa3pIBa€TCI BO BCEX Cilydasx OecriaTHO
HECOBEPIICHHOJIETHUM, COJEPXKALIUMCS B YUPEKICHUAX CHUCTEMbl MPO(UIAKTUKU
6e3HaI30pPHOCTH U PABOHAPYIICHHI HECOBEPIICHHONCTHUX. '

Takum o00pa3om, I YCTAHOBIJIEHHS IPAaBOBBIX OCHOB  aJBOKATCKOM
NESATEIIBHOCTH HEOOXOJUMO ONPEACIUTh KPYr MOJHOMOYMH U  00s3aHHOCTEH
anBokata. OHU SBJISIOTCS OCHOBHBIM (DYHAAMEHTOM JJIsi ONPEIENIECHUs KOHKPETHBIX
JEUCTBUM MPEACTABUTEINS B PEILICHUH 33]1a4 110 OKA3aHUIO FOPUINYECKON TOMOLIH.

bnaronmpusitHeiM  (pakTOpOM AN pa3BUTHUA  NPABOBOM  KyJNbTypbl U
(dbopMHpOBaHUS TPABOBOrO TroCyJapcTBa B IEJIOM SBJISETCA HAJIWYUE TEHIECHUUU
YCHJIEHUS pOJIM a/iBOKaTa B cyAeOHoM mpouecce. IlocimenoBarenbHoe MpoBEAcHHE
uaeu mnpodeccuoHaiM3Ma B PAaCCMOTPEHUU M TMPOBEACHUU TPaXTAHCKUX €Nl B
IIOJIHOM MEpe COIJlacyeTcsi € KOHCTUTYLHMOHHBIM MPUHUUIIOM O IIpaBe Ha
KBAJIM()ULIMPOBAHHYIO IOPUIUUYECKYIO IOMOIIb HA MPOTSHKEHUU BCETO I'PaXkKIaHCKOIO

cynomnpousBoacTsa. [18, ¢. 139].

3.2. IlpaBoBas 1o3ulks aABOKaTa, y4aCTBYIOIIETO B IPaKIaHCKOM ITPOIeCcCe

[TepBoHauYaIbHBIIT MOMEHT BBICTPAWBAaHMSI OTHOIIECHUM AaJBOKAaTa C KIMEHTOM
3aKJII0YAeTCS B YCTAaHOBJIICHMM KOHTAaKTa BO BpeMs coOecemoBanms. Ha stom srtare
aJlBOKaTy BAa)XHO HaJAJUTh JIOBEPUTEIILHBIC OTHOLICHUS, MAKCUMAIBHO TOYHO
U3YUYUTh CUTYAIUIO IOBEPUTEIIS, JIJIsl BHIPAOOTKHU MO3UIMH 110 Jey B HalibHeleM. B
Cly4ae MNPUHATHUS YCIOBUU JTOBEPUTEIEM W COIJIACUS aJBOKAaTa HA BEICHUA eIl
MEXJYy CTOpPOHAMHU 3aKJIIO4YaeTcsi corjameHue. B ciydasx, korga aJaBokar
HA3HAYAETCA CYJIOM, IPUHSATHE MOPYUYECHUN OCYIIECTBIISECTCS HA OCHOBE OpAepa.

OngnuM w3 HampaBlieHWd pPaOOThI aJBOKaTa SBISETCS KOHCYJIbTUPOBAHUE,
MMEHHO Ha 3TOM JTale aJBOKAT MPUHUMAET PEIICHUE O MPUHATHU MOPYUYEHUU OT
KIMeHTa. B mporecce cobecemoBaHus mepen aJBOKATOM CTOMT 3ajada paccKa3arh

KJIMEHTY 00 OCHOBHBIX MPABOBBIX HOPMaX, KACAIOIIUXCS €r0 CUTYallNH, MPEJIOKUTD

' Tpynusiaa JL.EO. Ansokarckoe mpaBo. YueGHo-TpakTHyeckoe nocobue. Jlemosoii asop, 2009.
C. 248.
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BEPOATHBIE BAPUAHTHl PEUICHHUsS MPOOJEMbl, MAKCHUMAJIbHO OJarompusiTHbIC MIJis
KJIMEHTA, HAMETUTH CIIOCOOBI U IyTH pa3peuIeHus ea.

OcoOyro 3HauuMOCTh HMMEET (AKT NPUHATHUSA TOPYUYEHMs] aJBOKATOM Ha
OCHOBAHHMM MPEAOCTABICHHON HH(POPMALMM Ha HadaibHOM A3Tane. Creuuanucty
BaXXHO OIIPENEIUTh TPEOOBAHUS JIOBEPUTENS, HE MPOTUBOpPEYAT JIM OHU 3aKOHY U
COOTBETCTBYIOT JIM IIPABOBBIM HOpMaMm. TakXe Ba)XHO YCTaHOBHUTH CTEIEHb MX
o0ocHoBaHHOCTU. CyIIeCTBYeT HECKOJIbKO TOUEK 3PEHHs MPUHUMATh JIU aJBOKATy
NOPYYECHUs] KIMEHTAa WM OTKa3aTh 1O 3aKIIOYEHHs coriameHus. OIHM HOpPUCTHI
(Barman B.C., AutumMonoB C.JI.) cuuTaroT, 4TO MpeXxAe 4YeM aJBOKAT MPUMET Ha
cedst o0sA3aTeNnbCTBA MO 3ALIUTE JIOBEPUTENS, €My HEOOXOJUMO CHAENaTh IOJIHBINA
aHaJin3 0OCTOSITENILCTB Jiea U ONPENETUTh PE3yJbTaTUBHOCTh METOJIOB pa3pelIeHUs
cuTyauuu. /[pyrue e CrenuaiucTbl, OCHOBBIBAsICh HA MOJIOKEHUHN, YTO aJBOKAT HE
MOJKET JIOCTOBEPHO OLIEHMBAaTh TpPEOOBaHUS KJIMEHTA, JIOJDKEH B JIIOOOM Cllyyae
COTJIACUTBCS HA NPUHATHE IOPYYEHUM KiIWMeHTa. B TOM M apyrom ciydyae Ha
aZBOKATE JIE)KUT OTBETCTBEHHOCTh 3a IIPUHATHE pEIICHUS, BEIb OT HETO B
nanbHeneM OyieT 3aBUCETh UHTEPECH JPYToro JIMIIA.

[IpunsiTHE TPaBOBOW MO3WIMU MO JETy MA€T OCHOBY JJIs1 JalbHEHIIEro
pa3BUTHA B3aUMOOTHOILICHUM MEXy 3allMTHUKOM U JOBEepUTEIeM. MHOIHUe 10pUCThI
XapaKTEpU3YyIOT IOHATHE «IIPABOBOU MO3UILIMM aJBOKATa» HECKOJIBKO OTJIMYAIOIIUECS
npyr ot apyra. Hampumep, A.I'. Kyuepena onpeaensieT TEpMHH NO3ULMM aJIBOKaTa
KaK «CyObEKTMBHOE MHEHHE aJ[BOKaTa OTHOCUTEJIBHO CYIIHOCTH W XapakTepa TOro
nena, ¢ KOTOPhIM (PU3MYECKOe WM IOPUAMYECKOE JUI0 00paTUiIoCch K aJBOKAaTy, a
TaK)K€ HaMEpPEHUs aJBOKaTa OTHOCUTEIIbHO KOHKDPETHBIX JEUCTBUM, KOTOPBIE OH
npeanoyiaraeT MPeANpHHATh MO0 3allUuTe MpaB, CBOOOA M HHTEPECOB CBOETO
noseputensy». [20, ¢.348].

l'onwapoBa H.H. omnpenensier mno3unuio aaBOKaTa-NMPEACTABUTENS IO
rPaXIAHCKOMY JENIy KaK «IOATBEPKIACHHOE HOPMAaMHM 3aKOHA IIPEACTAaBJICHUE
aZBOKaTa O (PaKTUYECKUX OOCTOSTENIbCTBAX Jejla, MMEIOLIUXCS J10Ka3aTeabCTBaX,
3asBIIIEMBIX MPABOBBIX TPEOOBAHUSAX, IOPUANUECKUX JEUCTBUAX, KOTOPHIE aJIBOKAT

IIaHUPYET COBCPUIUTL II0 €Y, OCHOBAHHOC Ha IPOLCCCYAJbHOM II0JOXCHHNU
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JIOBEpUTENE W COrJJaCUM JOBEpPUTENISl C MHEHUEM aJBOKaTa, SBISIOIIEECs
€UHCTBEHHBIM OCHOBAHUEM ISl 3aKJIIOYEHHUS COIJIAllIEHUsI C JOBEPUTENIEM IO
rpaxkaanckomy aeny». [14, ¢.77].

B npaBoBbIX HCTOYHUKAX UMEIOTCS Pa3HbIC B3TJISbI HA ONPEACIICHUE TTO3UIINU
aJiBOKaTa Mo TpaxaaHckoMy gneny. OAHM mpeiaraloT paccMaTpUBaTh MO3UIUIO
aJIBOKaTa KaK 3HaHWEe, TOHUMaHUE M KOHKPETHBIC NEHCTBUS aJIBOKATa B CUTYallUU C
JIOBEPUTENIEM, JAPYTHE€ K€ HCTOYHUKHU JIOMOJHSIOT TMOHATHE «IPABOBOWU MO3UIIMHU
aJIBOKaTa» HEKUM ONpENECICHHBIM YOEKIEHUEM, KOTOpOE€ U sBJseTCs 0Oa3oi
CO3/1aBa€MoOi MpaBOBOW MO3uMLMHU. (OIHO3HAYHO, YTO IMOHSATHUE «IIPABOBAas IMO3ULIHS
aJBOKaTa B TPaXIAHCKOM IMpolecce»  OOBbEIUHSIET B cede CYOhEeKTUBHBIE H
OOBEKTUBHBIE (DAKTOPBI, KOTOPBIE SIBISAIOTCS OCHOBOM YCHEIIHOW JESTEIbHOCTU

aJIBOKaTa.

COOTBETCTBEHHO, MHOT0OOpa3HbIE B3TJSAABl IOPUCTOB HA ONpeleTeHuE
MPaBOBOM TMO3UIIMKM aJIBOKaTa MO3BOJIIOT MPUUTH K BBIBOIY, YTO JTAHHOE TOHSATHE
BKJIFOYAET B ce0s1 O0BEKTUBHOE M CyOBeKTUBHOE Hadaja. C OJTHON CTOPOHBI TTO3UITHS
aJiBOKaTa Oa3WpyeTcss Ha KOHKPETHBIX OOCTOSITENhCTBAX, OMPEACICHHBIX (DaKTax,
OTHOCHUMBIX M JOIYCTUMBIX JOKa3aTelabCTB. C Ipyroi CTOpoHbI, Ha (HOPMHUPOBAHUE
MO3UIIMYA OKAa3bIBAIOT BIUSHUE CYOBEKTHUBHBIE (DAKTOpPHI: MHEHHE aJBOKaTa, €ro
OTHOIIEHUE K JeNly, KOHEYHasl IIeib M 3aJladyd, KOTOpbhIE CTaBUT IMepes coOoi

3alllUTHUK, €TO COMHCHUS, OIIBIT pa60TBI U JUYHOCTH B IICJIOM.

Takum 00pa3zom, TEpMUH «IIpaBOBasi MO3UIUS AJBOKATa» MOXKHO ONPEAEIIUTh
KaK cooOpa)keHUsl aJIBOKaTa O BO3HMKIIEH CUTYyallMd, UMEIOIIUE MPAaBOBYID OCHOBY

JUTA OLICHKH JI€Ja Y IUIAHUPOBAHUE NAIBHEUINUX TEUCTBUN.

BaxupiM acnekrom B paboTe ajBokaTa MNpH (POPMHUPOBAHUHM IPABOBOU
MO3UIIMM WU €€ peanu3aluy SBISETCS JOKa3bliBaHWE. lIpu OCyllecTBIEHWH CBOMX
00s13aHHOCTEH M0 3alIMTe MPaB U UHTEPECOB JOBEPUTEINS B MPAXKIAHCKOM IPOLIECce
a/JIBOKATy-3alIUTHUKY MPEACTOUT BBIMOJHUTH COOp cBeleHUM O (axTax, HA OCHOBE
KOTOpPBIX CyJ YCTAHaBIMBAaeT HAJIMYUE MU OTCYTCTBUE  OOCTOSATEIBCTB,

06OCHOBBIBaIOIHI/IX Tpe6OBaHI/IH N BO3pPaXXCHUA CTOPOH, a TaAKXKC  HHBIX
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00CTOSITENHCTB, UMEIONUX 3HAYEHUE ISl MPABHIIBHOTO PACCMOTPEHHUSI M Pa3peIIeHUS
nena (4.l cr. 55 I'TIK P®). /loka3biBaHue npencTaBisieT cOO0M OJHO M3 KITIOUEBBIX
HaIpaBJIeHUI AesITeNIbHOCTU ajBokaTta. OHO BKIIIOYAET B ce0s pa3uyHbIe CTOPOHBI,
ATO U peYb aJIBOKATa, €ro paboTra Mo MOUCKY CBEJACHUN U cOOpy MaTepuana, yMEHHE
aHAJM3UPOBAaTh U BBIACIATH TIJIaBHOE, OTCTAMBAHHUE TOYKU 3PEHUS, H3bICKHMBAHUE
MIPABOBBIX HOPM M HIOAHCOB.

JlokazaTenbCTBEHHAsI JIESITEBHOCTh aJIBOKaTa B TPaxJAaHCKOM IIPOIecce
HampaBjeHa  Ha  HaxoxJeHue  (akToB U 0OOOCHOBAHHE  TPABIUBOCTHU
MPEOCTaBICHHBIX  CBEJACHUM, YCTAHABIMBAIONIUX  OOCTOSITEILCTBA, KOTOPHIC
OOBSICHSIIOT YOEKICHUS MPECTABISIEMOTO, TUOO MOJATBEPKIAIOT OTCYTCTBUE KAKUX-
1160 (HakToB.

[Tocne mpuHATHS NPaBOBOW MO3WUIIMU AJBOKAT B 3aBUCMMOCTH OT YCIIOBHI
COTJIALICHUSI MEXIY HUM U JOBEPUTEIEM MOKET OCYIIECTBIATh JajbHEWIIee
conpoBokaeHue. CreayromuM IaroM B paboTe MpeaCcTaBUTENS B TPAKIAHCKOM
MpoIIeCcCe SIBISICTCS COCTaBJICHHE CYACOHBIX 3asBJICHUMN: UCKOB JIMOO OT3bIBOB. [Ipu
COCTaBJICHUM WCKOBBIX 3asBJICHUN, OT3bIBOB M XOJATalCTB aJBOKAT JOJIKEH
co0iroaaTh TpeOoBaHuUsl, TPEAYCMOTPEHHBIE K OPOPMIICHUIO CYJI€OHBIX JOKYMEHTOB.
K 3asBneHuo mpuiararorcs KOMUHU JOKYMEHTOB B YCTaHOBJIEHHOM mopsiake. [locne
MPUHATUS CYJOM HCKa M Hadajla CyJeOHOro MpPOU3BOJCTBA, JANbHEHINIEH 3amadeit
aZIBOKaTa sIBJISIETCS y4acTue B CyJqeO0HOM pa3OupaTesbCTBE.

Ha »srtame cyneOHOro pa3dbuparenbCcTBa 3allUTHUKY TMPEICTOUT aKTUBHO
NPOSIBIIATh CPOPMHUPOBAHHYIO TPABOBYIO MO3UIMI0. MIMEHHO Ha JaHHOW CTaauu
MPOUCXOJIUT CTAHOBJICHUE MPEATNOCHIIOK ISl MPUHSATUS PEIICHUSI CYAOM, MO3TOMY
KpailHe BaJKHO KOHCTPYKTUBHOE YYaCTHUE a/IBOKATA JJIA MOJIOKUTEIBLHOIO pe3yJibTaTra
ero pabotel. JlOBOHBI, MPENOCTABJICHHBIC 3AlIUTHUKOM JIOJDKHBI  HOCHUTH
yOeUTEeNbHBI M JTOCTOBEPHBIA XapakTep, pedyb apryMEHTHPOBAHA TMPABOBBIMU
HOPMaMH U KeJIaTeNIbHO MOAKPEIUICHa MPUMEPAMH U3 CYIeOHOM MpakTUKu. BaxHO
TaK)Ke caMo MoBeJeHue anBokata. OH JOKEH OBbITh CHEpP>KAHHBIM, BEXKIUBBIM U

YBCPCHHBIM B CBOHMX IMO3UIMAX U B3IJIsAaX.
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B mpomecce peammzanuu  mpaBOBOM MO3UIIMM  BO BpeMs CyIeOHOTO
pazoupatensctBa [1.B. baxapeB ocoboe BHUMaHue yAemsa pedd aJqBOKATa,

OIIpCACIINB B HEU CJIICOAYIOHNC YaCTH:

1) 1okaszarenbCTBEHHAasT 4YacTh CyAeOHON pedd, KOTopas IOCBAIIEHA
000CHOBaHUIO MTO3UIIUH B JAHHOM CYJIeOHOM pa3OUpaTeIbCTBE,;

2) 9acTh Cy[cOHOW peuH, IMMOCBSIICHHAs OIIPOBEPKCHUSAM JOBOJIOB IPOTHBHOMN
CTOPOHBI B JAHHOM CYJI€OHOM pa3OupaTeIhCTBE;

3) IpaMaTUYECKUI MOMEHT HIIH IIPUMED;

4) cynebHasi peub 00s3aTEIBLHO JOJDKHA COAEP)KATh BBIBOJIBI — KOHKPETHBIC
TpeGOBAHMS K CYLY.

I'onuapoBa H.H. paccmaTrpuBaet cienyroriue TpedoBaHus 1l GopMUpOBaHUHT

HpaBOBOﬁ MO3UIKUK aABOKATA-IIPCACTABUTCII 110 T'PAKAAHCKOMY ACIIY:

1) 3aKOHHOCTb WPEICTABIAEMBIX MHTEPECOB M XapakTepa IesATeIbHOCTH
aJBOKATa,

2) HEMPOTUBOPEUUBOCTH MO3ULIUM JIOBEPUTEIIS U aJIBOKATA;

3) OCBEIOMJICHHOCTb TOBEPUTEIISI O MIPABOBOM MO3UIIUU aJIBOKATA M COTJIACHE C
HEl;

4) COOTBETCTBHE MMEIOIITMMCS Jl0Ka3areiabcTBaM [14, c. 78].

Ncxons u3 BEIOpaHHOM MTPaBOBOM MO3UIIMK M TIPEIOCTABIECHHBIX MOJTHOMOYUH,
aJBOKAaT MOXET BBINOJHATH pa3iuyHble jAedcTtBuda. [IpencraButens Bhpase
OCYIIECTBJIATh TOMJICPKKY 3asgBICHHBIX TpeOOBaHUI, BHOCUTH W3MEHEHHUS II0
npeaMeTy, OCHOBAHUIO UCKOBOTO 3asBJICHUS, MO0 pa3sMepy UCKOBBIX TpeboBaHuid. K
MOJHOMOYHMSM aJIBOKaTa OTHOCUTCS OTKa3 OT HMCKa U 3aKIIOYEHHE MHUPOBOTO
coryameHus. B ciydae eciau aaBOKar BBICTYIIAET HAa CTOPOHE OTBETYMKA, TO OH
BIpPaBe MOJaBaTh BCTPEUYHOE HMCKOBOE 3asBICHHUE, MPU3HATH WIIM BO3Pa3UTh MWCK,

34aK/IIIOYUTh MHPOBOC COIIAIICHHC. Cne,uyeT OTMCTUTB, 4YTO JIFOOBIE HeﬁCTBHH,

8 baxapes I1.B. OcHoBBI afgBOKaTyphl: YueOHO-MeToqu4Yeckuid komruiekc. M.: U3a. neatp EAOU.

2008. C. 82-84.
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peanu3yIoNre MPaBOBYIO MO3UIMIO CTOPOHBI JOJKHBI OCHOBBIBATHCSA HA MOPYYECHUHN

JOBEPUTEIISL, KOTOPBIE OPOPMIISIFOTCS CIIELUATIbHON JOBEPEHHOCTBIO.

Takum oOpa3zoMm, JeATEeNbHOCTh aJBOKaTa HaIlpaBjieHa B IEPBYIO o4yepeab Ha
oOecrieueHre MPAaBOBOTO PETyJIUPOBAHUS, HA CO3[aHWE YCJIOBHM IS COOJIOICHUS
MIPABOBBIX HOPM M MpaBUJI TOBEACHHUS, a TaKXK€ HAA30pa NPUMEHEHHUSI 3aKOHOB
MPEJICTABUTEIISIMA TOCYIapPCTBEHHON BJIACTH, YUYPEKICHUSAMH, OpTraHU3AlUSIMU U
JTODKHOCTHBIMU JTUITAMH.

D¢ heKTUBHOCTL PabOTHI MPEACTABUTENS aABOKATCKON MpodecCur HAIPSIMYIO
3aBUCHUT OT MPUHATON MPAaBOBOM MO3ULNM crienuaincTa. [IpaBoBas mo3unus J0mKHA
OCHOBBIBATbCSI Ha 3aKOHOJATENbHbIE HOPMBI W COOTBETCTBOBATh TpPEOOBAHUSIM
noBeputens. [Ipu ¢opMupoBaHUN TMO3UIMK aJIBOKAT JOJDKEH PYKOBOJCTBOBATHCS

IIpUHOUITIAMHU 3aKOHHOCTH, O6’beKTI/IBHOCTH, I[O6pOCOB€CTHOFO OTHOILIICHMU .
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3AKJIFOYEHUE

Ha cerogmsmuuii aeHb mnpodeccuss aaBoKaTa TMOJydaeT BCe OOJBIIYIO
HOIYJIIPHOCT B COBPEMEHHOM OOLIECTBE, 4YTO MOATBEPKAAECT €€ 3HAYUMOCTb.
HaGmromaercst pocT cripoca Ha OKa3zaHHE IOPUIAMUYECKUX YCIYT B chepe aBOKATCKOTO
IIPEICTAaBUTENBCTBA.  JIeATENBpHOCT  aJBOKaTa MMEET  COLHAIBHO-IIPABOBYIO
HanpaBJieHHOCTb. Ee OCHOBHOM (yHKIMEN sBiseTcs 00ecCleYeHHEe U COXPAHEHUE
IIPABOBOTO PETyJIHUPOBaHHUs B OOIIECTBE, CO3JaHHME aTMocdepbl paBHOMpABUS U
JOMUHHUPOBAHMS TPABOBBIX HOPM.  AJIBOKaThl IPU3BaHbl 3alIMINATH IpaBa MU
WHTEPECHI IPAXKIAH, OpraHu3aui u yupexacHui. Cienyer OTMETUTh, YTO OJHOM U3
3aJa4 aBOKATCKOM AESITEIBHOCTH SIBISETCSI OCYLIECTBICHUE KOHTPOJIS COONIIONEHUS
HOpPM 3aKOHa (U3NYECKUMHU U IOPUIUYECKUMHU JIMLAMH, MPEACTABUTEISIMU OPraHOB
BJIACTH, PA3JIUYHBIMHU YUYPEKICHUAMU U OPTaHU3aLNSIMU, a TAKKE€ MyHULUIIAIIBHBIMUA
OpraHaMmH.

[IpencraBuTens JaHHOM Mpodeccur 3aHUMAET 0co000€ MOTOKEHUE B MPOLIECcCe
IPaXKIAHCKOTO cyaonpon3BoacTBa. C OJHOM CTOPOHBI OH BBICTYIIAET B HHTEpPECAX
CBOETO JIOBEPUTENSI U OCYLIECTBIIET NEHCTBUS CyOBEeKTUBHOTO Xapakrepa. C apyroi
CTOPOHBI, HA HEM JEXHT OTBETCTBEHHOCTHh IO COOJIIOJICHUIO TMPABOBBIX HOPM
y4aCTHUKaMHU Ipolecca, U 3TO B CBOIO ouepe/ib 00ycCiaBinBaeT 0ObEKTUBHOCTh €T0
IIOCTYIIKOB.

OTHOLIEHUs, BO3HUKAIOIIME B IPOLECCE CyAeOHOro NpPEICTaBUTENILCTBA
Pa3HOCTOPOHHM M HMEIOT CIOXKHYI CTpYyKTypy. B Xxome nanucanus BKP
PacCMOTpPEHbl OCHOBHBIE CYOBEKTHl MPEICTABUTENHCTBA, OCHOBAHUS U (POPMBI
CyJIeOHOTO TPEICTaBUTENIbCTBA. PacCMOTpEHbI OTHOUIEHUS, BO3HUKAIOIIUE MEXKIY
aZBOKaTOM M YYaCTHHKAMHU TPa)XJaHCKOro Tpolecca B KadecTBe OOBEKTa
uccinenoBanus. M3ydeHsl NIpaBOBbIE OCHOBBI y4acTHsl aJBOKATAa HA Pa3HbIX CTaAUAX
I'PAXKIAHCKOIO Ipolecca.

B nporecce n3yueHus maTepuaioB MO TeMe OBLIM PacCMOTPEHBI OCHOBHBIE
TpeOOBaHUS K JIMLAM, OCYILECTBISIOLIMM aJBOKATCKYI0 JEATEIbHOCTb. bblan
IIPOAHAIM3UPOBAHBI  OCHOBHBIE  HOPMATHBHBIE  HWCTOYHUKH, PETYJIHPYIOLINE

JESATENIbHOCTh afBOKara sBJISAIOTCS [ paxnanckun IlponeccyanbHbii Kojeke PO u
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®enepanbhblii 3akoH «O0 aIBOKATCKOW AEATENLHOCTU M aaBoKaType B Poccuu» u
apyrue. [Ing nun, okemaromumx ctaTh  agsBokatamu  DenepanbHBIM - 3aKOHOM
IIPELYCMOTPEHO BBINOJHEHUE CIEAYIOMMX YCIOBUH. BO-IEpBBIX, TULO-TIPETEHICHT
Ha CTaTyC aJBOKaTa, JOJHKHO HMMETh BBICIIEE HOPHAMYECKOE OOpa3zoBaHue, MO0
YYEHYIO CTEIEHb II0 OPUIMYECKOM CHEHUAIBHOCTU. BoO-BTOpBIX, KaHIUIAT B
a/IBOKAThI JIOJKEH MOJATBEPIUTH CTaXX pabOThl MO IOPUIUYECKON CHEIUATIBHOCTH HE
MEHee JBYX JIE€T, JIMOO CTaKUPOBKY B aJBOKATCKOM OOBEAMHEHHH. YJIEHCTBO
aZIBOKaTCKOro OOBEAMHEHUSI SBISETCS O0OSI3aTENIbHBIM YCIOBUEM JIEATEIbHOCTH
3aIUTHUKA.

B coBpeMeHHOM 00IIeCTBE CKJIaAbIBA€TCA TEHICHUUA JHUHAMHUYHOTO
U3MEHEHHUsT HOPM IIpaBa, KOTOPBIE IIOCTOSIHHO M3MEHAIOTCH, YCIOXHAKOTCIA W
JOTIOJHSIOTCSI HOBBIMU TIpaBWiamMH. [[ns nvi, HEe uUMeromux riayOOKHX 3HAaHWW B
npaBoBOM  cdepe, TMOMOILIb KBAIM(PUIHUPOBAHHBIX  CIIELUAINCTOB, KOTOpBIE
3aIMIIAIOT HUX MHTEPECHl B TPAXKIAHCKOM CyJ€, SBISECTCA BAXKHBIM aCIEKTOM
rapaHTUU UX IPas.

B mnpouecce nanucanusa BKP Bo3HMKanIM TPyIHOCTH, KacarOIMECsS IOMCKA
Cyle0HOM MpakTUKU. B cBOOOHOM [1OCTYyIE€ OTCYTCTBYIOT MOJAPOOHBIE CBEACHHS O
IPAaBONPUMEHEHUN JUCHMIUIMHAPHBIX B3BICKAHUN, O CyAEOHBIX pELICHUSIX U
pEeIIeHUsIX aJBOKaTCKUX oObenuHeHusx. Jlannas wuHdopmamus cobpaHa B
creuanu3upoBaHHbIX 0a3ax. g cOopa moaHOM U 1O0CTOBEPHOU MH(POpMALUK ObLIO
OpraHU30BaHO COTPYAHUYECTBO C npencraBurenssMu Ilanatsl anBokaroB Camapckoi
00J1aCTH, MPEACTABUTENSIMHU TPABOOXPAHUTEIbHBIX OPTraHOB U CYJeOHOU CUCTEMBI.

JUisi TpOOYyKTUBHOW OpraHM3alMyd CBOEW paldOThl aJBOKaTy HEOOXOJIUMO
¢dbopMupoBaHHE NPABOBOM MO3MIIMU, KOTOpas HE JOJDKHA MPOTUBOPEUYUTH MO3ULIUU
JIOBEpUTENIA U HOpMaM npaBa. Peanu3zys cBou (GyHKIMH, aJBOKAT JTOJKEH COOJIIOIATh
Kogekc mnpodeccroHanbHON neATenbHOCTH. TpeOoBaHUS K JIMYHOCTH aJBOKaTa
JIOCTATOYHO BBICOKH, YTO ITOATBEPKAACT €r0 3HAYMMOCTh B OPTaHU3allH IIPABOBOIO
perynupoBanus. [IpodgeccroHanbHbIi AOAT, 3alUTa YECTU U JOCTOMHCTBA IPakJaH

SIBJISIETCS] IPUOPUTETOM B pabOTE a/IBOKaTa.
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Takum oOpa3oM, ydacTHe aJBOKaTa B TIPaXJAHCKOM IIpolLiecce SIBJISETCS
OpsIMOM TapaHTUed mpaB U CBOOOA (U3NYECKUX U IOPUAMYECKUX juil. JlaHHBIN
IPOLECC MPEACTABISAET COOOM CIIOKHYIO CUCTEMY CIaXEHHBIX ACMCTBHI aaBoOKaTa,
HaIlpaBJICHHBIX HA IOCTPOEHUE OTHOLIEHWH CO BCEMH YYACTHUKAMU CYAEOHOrO
npouecca, KOHEUYHOM ILENbI0 KOTOPBIX SIBISIETCS COOJIO/ICHHUE IPaBOBBIX HOPM B

0OIIIECTBE.
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