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AHHOTAIMSA

AKTyanbHOCTh pabOTBl MPEIOTPENSIIETCS TEeM, YTO HMEHHO UM
MPOUCXOIUT PErIAMEHTALMSI OTHOIICHUH, SIBISIOIIMXCS OCHOBOMOJAralouMMu B
YKU3HH OOIIECTBA, @ MIMEHHO CBSI3aHHBIX C OTHONICHHSIMU TPAXXIaH M OPTaHU3aINH,
MIPABOBBIM TIOJIOKEHUE YYACTHUKOB TPAKIAHCKOTO 000pOTa, OCHOBAHUSIMHU
BO3HMKHOBEHHUS U TOPSAKOM OCYIIECTBIEHUS IMpaBa COOCTBEHHOCTH W APYTHX
BCIIHBIX TIpaB | T.1I.

Llens paboOTHI - MPOBECTU KOMIUIEKCHBIM TPa)KJTAHCKOTO IMpaBa B CHCTEME
npasa.

3aaa4n UCCIIETOBAHMS:

1) onpenenuTh MOHATHUE U TIPEAMET IPAKIaHCKOTO MPaBa;

2) BBISIBUTHh METOIbI TPAKIAHCKOTO MPaBa;

3) U3y4UTh MECTO TPAXKIAHCKOTO TIPaBa B CHCTEME OTpaciiei mpaga;

4) paccMOTPETh NPUHITUITBI TPAXKIAHCKOTO MpaBa;

5) uccnenoBath GyHKIMH TPAXIAHCKOTO TIpaBa.

OOBEKTOM HCCIICIOBaHMS SIBIISIOTCS OOIIECTBEHHBIC OTHOIIEHUS B cdepe
TIpeMETa U METO/a TPakIaHCKOTO TIpaBa.

[IpeameToM wHccmeqOBaHUS HOPMBI TPAKIAHCKOTO IpaBa, 3aKPETUISIOIINEC
MPUHITUIIBI TPAKIAHCKOTO MpaBa.

MeTonbl HMCCleIOBaHUS TPEICTABICHBI TUATCKTUYCCKAM, CPaBHUTCIBHO-
MIPaBOBBIM, CHCTEMHBIM, (HOPMATBHO-IOPUTUICCKUM.

[Ipu Hanmmcanuu pabOTHl OBUIM HMCTOJIL30BAHBI: HOPMATHUBHBIE IPABOBBIC
aKThl, yueOHasi U crenualibHasg Jurepatypa. Beero mucnonb3zoBaHo 32 MCTOYHUKA.

O6BeM paboThel coctaBmil 40 cTpaHMII.
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BBEJAEHHUE

AKTYyanbHOCTh HCCJEIOBAaHHS BOIPOCOB, CBSI3AHHBIX C TPaXKIAHCKUM
paBOM B CUCTEME MpaBa MPEIONpPeesieTcss TEM, YTO UMEHHO UM MPOUCXOJUT
peryiiaMeHTanusi OTHOIICHUM, SIBISIOMIMXCS OCHOBOIOJAralOIMMH B KU3HU
oOIecTBa, a WMEHHO CBSI3aHHBIX C OTHOIICHUSMHU TpaXIaH W OpTaHHU3aInH,
MPaBOBBIM TOJIOKEHUE YYACTHUKOB TPAXKJAHCKOIO 000pOTa, OCHOBaHUSIMU
BO3HMKHOBEHHUSI U TOPSAKOM OCYIIECTBIEHHUS IMpaBa COOCTBEHHOCTH U APYIHX
BEILIHBIX IIPaB U T.1.

['paxgaHCKUM NPAaBOM PETYJIUPYIOTCS SKOHOMUYECKHE OTHOIICHUS, Oe€3
KOTOPBIX HEBO3MOKHO CYILIECTBOBAaHHE YEJIOBEKA M OOIIECTBA U C PaCIIMPEHUEM
cdepsl ASHCTBUS TPAXkKTAHCKOTO MPaBa, aKTyalbHOCTh JAHHOW TEMbI MpUoOpeTaeT
BCe OoJIbllIee 3HAUEHUE.

Cnenyer TakXe NOAYEPKHYThb, YTO Tpa)kAaHCKO-TIIPABOBbIE Hayajia BCE
OOJBIIIe TPOHUKAIOT U B cPepy CEMEMHBIX, TPYAOBBIX OTHOIICHUN. YKa3aHHbBIE
O00CTOSITENBCTBA  CBUAETENIBCTBYIOT O BO3PACTaHUU COLMAIBHOM LEHHOCTH
rpaKJaHCKOTO MpaBa Kak Harbosee 3 (PEeKTUBHOTO perynsaropa GopMUpyOIMMXCs
PBIHOYHBIX OTHOIIIEHUM.

OOBEKTOM HCCIIEIOBaHMS SIBISIIOTCSL OOIECTBEHHBIE OTHOIIEHUSI B cdepe
npeaMeTa U METOJ1a TPaKIaHCKOTO MpaBa.

[IpeameToM wuCcleAOBaHMS BBICTYNAIOT HOPMBI TIPAXKJAHCKOrO TMpaBa,
3aKPEIUISIONINE TPUHIUITBI TPAXKIaHCKOTO TTPaBa.

Ilens paboOTHI - MPOBECTH KOMIUICKCHBIM TPAXKTAHCKOTO TpaBa B CHCTEME
npasa.

JUIs 3TOTO ONpPENENsoTCs CAEAYIOIINE 3a0aun:

1) onpenenuTh NOHATHE U IPEAMET IPAXKIaHCKOTO MPaBa;

2) BBISIBUTh METOJIbI TPAKIAHCKOTO MPaBa,;

3) U3y4UTh MECTO TPAKJAHCKOTO TIpaBa B CHCTEME OTpaciiel mpasa,

4) paccMOTPETh PUHITUITBI TPAXKIAHCKOTO MpaBa,

5) uccnenoBarh (PyHKIIMH TPakIaHCKOTO TPaBa.
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JlocTrkeHrne MOCTaBJIEHHOW IENM U pelieHue cHOopMYIMPOBAHHBIX 3aj1au
OCHOBBIBAJIOCH Ha OOIIIEHAYYHOM JUAJIEKTHUYECKOM METOJE MO3HAHMS, a TaKXKe Ha
CICAYIONINX CIHEUUABHBIX METOJaX HCCIEIOBAHUS: CPAaBHUTEILHO-TIPABOBOM,
CHUCTEMHOM, (OpMaATHbHO-FOPUIUICCKOM.

TeopeTndeckyro 0a3y UCCIEAOBaHUS COCTABWIM TPYbl TAKUX aBTOPOB KaK:
AnncnmoB A.Il., AaronoB B.®., bakaesa U.B., bakaesa MN.B., boratoa B.l.,
bparycy C.H., Bacunse B.B., Bonoc A.A., T'onrasio Bb.M., 3aitnes O.B.,
Kapxanes /[.H., ManbskoBckuii 1. A., Mo3onun B.I1., Mopo3zos C.1O., Ham K.B.,
[ToxpoBckuii M.A., Py3anosa B.Jl., PeibakoB B.A., CyxanoB E.A., Tapxos B.A.,
[Heuoen B.K., [lIanaeposa A.P., SIxosieB B.D.

Crpyktypa paboThl TpeACTaBiI€HAa BBEJICHHMEM, JBYMs  TIJIaBaMu,
noApa3/eICHHBIMU Ha TISATh NaparpadoB, 3aKII0OUCHHEM U CIIMCKOM HCITOIb3yeMOM

JUTEPATYPHI.



I''TABA 1. IOHATHUE, IIPEIMET 1 METO/IbI
I'PA’KJAHCKOTI'O ITPABA

1.1. TloHsiTHe ¥ MpeAMeT I'PaKJAaHCKOro Mpasa

Hccnenyst mpobieMy TpaxkIaHCKOTO MpaBa B CUCTEME MpaBa HEOOXOIUMO, B
NEpBYI0 OdYepellb, OTMETUTh JIeJIEHWE IpaBa HAa YacTHOE U MyOJIMYHOE.
Cy1iecTBOBaHME YACTHOTO MpaBa AUKTYET HEOOXOIUMOCTh pa3pelleHus, B IEPBYIO
odepenb, BOMNpPOCAa €ro COOTHOLICHHS C TPaXKIAHCKUM [PaBOM B CMBICIE HX
TOXJIECTBEHHOCTH WJIM HETOXKIECTBEHHOCTH.

Tak, «BONpOC O TOM, Kaku€ HMMEHHO OTpacid POCCHICKOTO MpaBa
OTHOCATCSI K YaCTHOMY IIPaBy, HE PEIIEH OPUIMNYECKOW HAyKoH. B menom B ero
OOIIlyI0 CUCTEMY Hapsay C TpaXJAaHCKUM IMPABOM MPHUHITO BKIIIOYATh CEMEHHOE,
TPYAOBOE U 3€MEJIBHOE NPABO, B Pa3BUTUH KOTOPBIX BCIICICTBUE MPOBOJUMBIX B
P® counanbHO-?5KOHOMHUYECKHX TPeoOpa3oBaHU MpeodsaaeT TEHISHIUS K
PaCUIMPEHUIO JTUCTIO3UTUBHOCTH PETryJUPOBaHMS, YTO CBUICTEILCTBYET 00
YCWJICHHH B HUX YaCTHOMPABOBBIX HAYaJl M UX TOCIEIOBATEIHBHOM COJMUKEHUU C
IrpaXJaHCKHUM TMPABOM KaK KJIACCUYECKUM YaCTHBIM MPABOM. DTO MPOSIBISIETCS B
BO3MOXXHOCTH JIOCTATOYHO IIMPOKOTO CYOCHIMApHOTO MPUMEHEHHS Tpa)KaaHCKO-
IPABOBbIX HOPM B pPETyJIUMPOBAHUM CEMEUHBIX, TPYAOBBIX M 3EMEJIbHBIX
OTHOIIEHUW. B cHcTeMy 4YacTHOro mnpaBa BXOJHUT TaKKE€ M MEXKIYHAPOIHOE
YaCTHOE IPABO» .

B ropuandeckoil JmTeEpaType BMECTE C TEM HE YTHUXAKOT JIHUCKYCCHUU O
JQyaJu3Me YacTHOTO IpaBa.

BrickazanHoe enie ApPEBHEPUMCKHAM IOopUcTOM Jlomunmem YiibnmmaHom
MHEHHE, O TOM, YTO «IyOJUYHOE NpaBO €CTh TO, KOTOPOE OTHOCHUTCS K
MOJIOKEHUIO PUMCKOTO TOCYyAapCTBa, YaCTHOE - TO, YTO OTHOCHUTCS K MHTEpECaM

2 o
YAaCTHBIX JIMID» , HC YTPATHUJIO CBOCTO 3HAYCHUA WU B COBPCMCHHBLIM IICPHUOI. TaK,

! Bakaesa 1.B. I'pacaanckoe mpaBo Kak oTpacib npasa // 3akomst Poccni. 2017. Ne 3. C. 93.
2 [ur. no Ioxposckuit M. A. Vcropus pumckoro npasa. CII6., 1998. C. 278.



YacTHOE MPABO CJEAYeT MPU3HATH MIPABOM, 00ECIIEUNBAIOLIUM UHTEPECHl YACTHBIX
JIULL.

[TpuHIIMTIUATBHBIE PA3TUYHs MPUPOJLI YACTHOTO W TYOJIMYHOTO TMpaBa
OOyCJIOBJIEHbl ~ MPUHIMIHAIBHOM pa3sHUIEd B TPUpPOAE U  COJACPNKAHUU
pPETYIMPYEMbIX MMH OOIIECTBEHHBIX OTHOIICHHWH. B cpaBHeHWH C TyOJUYHBIM
IIPaBOM KakK CHCTEMOM NPaBOBOM LEHTpAJW3alMd OTHOLICHWM, YKa3bIBall
BBIJIAIOIIANCS JTOPEBOJIONUOHHBIN TUBUIUCT M.A. TIOKpOBCKHI, Tpa’kIaHCKOE
MPAaBO «ECTh CUCTEMA IOPUIAMYECKON NEIEHTPATU3ALNU: OHO MO CaMOMY CBOEMY
CYLIECTBY Tpenanojaraer Juisi CBOEro OBbITHUS  HAJIMYHOCTH  MHOXECTBA
CaMOONPEACISIIONIMXCSA LEeHTpoB. Eciu my0iauyHOE TMpaBO €CTh CHUCTEMa
cyOOpAuHAILIUM, TO TPAXKIAHCKOE MPABO €CTh CUCTEMa KOOPAUHAIIMU; €CITU TEPBOE
€CTh 00JIaCTh BIACTH U MOAYUHEHHUSI, TO BTOPOE €CTh 00JaCTh CBOOO/IBI U YaCTHOM
MHALEATABED . MBI IojaraeM, 9T0 [aHHAs OLCHKA CYIIHOCTA YaCTHOTO H
myOJUYHOTO HE YTpaTHia CBOET0 3HAUCHHSI i CETOJTHSI.

[IpeameT rpaskaanckoro mpaBa TpeOyeT JeTalbHOTO U3y4YeHHUs OTHOIICHUMH,
MPEACTABISAIONIMX TMPEIMET TPAXKAAHCKOTO TMpaBa, «IIO JBYM OCHOBHBIM
MPUYUHAM: B CBSI3U C HEOOXOJIMMOCTHIO BBISBICHUS CTPYKTYpbI, MPUHIIUIIOB U
JIOTUKW Pa3BUTHUSI OOIIECTBEHHBIX OTHOIICHUHN, PETYIUPYEMBIX TIPaKIaHCKUM
MPaBOM JIJIsI IOCTPOCHUS AJIEKBATHOI'O MEXAHHU3Ma MPABOBOTO PETYJIUPOBAHUSA, a
TaK)X€ B CBSI3M C HEOOXOJIMMOCTBHIO OTIPAaHUUYEHUS TPAKIAHCKOTO MpaBa OT MHBIX
oTpacieif, CTpyKTYpPUPOBAHHS MaTepUalia B paMKax LEIOCTHOM OTpacin»”.

Cornmacho cr. 2  I'paxgaHckoro  koaekca P®  rpaxknaHckoe
3aKOHOJIATENBCTBO OMPEAENSAET MPABOBOE IMOJOKEHUE YYACTHUKOB I'PaXXJAHCKOTO
o00poTa, OCHOBaHMS BO3HHMKHOBEHHMS M TIOPSJOK OCYIIECTBJICHHUS TpaBa
COOCTBEHHOCTH U JIPYTUX BEIIHBIX MPaB, IPAB HA PE3YJIbTAThl MHTEIUICKTYATbHOM
JESITEIbHOCTH W TNPUPABHEHHBIE K HUM CPEACTBA WHIMBUAyaTU3AlUU
(MHTEJUIEKTyalbHBIX MpaB), PEryJUPYET OTHOIICHUS, CBSI3aHHbIE C Y4acTHUEM B

KOPIIOPATHUBHBIX OpPraHru3aluiaAxX WIKW C YIPABJICHUCM HWMHU (KOpHOpaTI/IBHBIe

¥ Hoxposckuit M. A. OCHOBHEIE TIPOGIEMBI IPaXIaHCKOro mpasa. M., 1998. C. 40
* Mosomu B.IL, PsGos A.A. O BEpTUKAJIM3aLUK peMeTa rpaxaanckoro npasa // Bectauk Ilepmckoro
yausepcurera. 2010. Ne 4. C. 133.



OTHOILICHMS), JOTOBOPHBIE M HHBIE 00S3aTeNbCTBA, a TaKXke JApyrue
MMYILIECTBEHHBIE W JINYHbIE HEUMYIIECTBCHHBIE OTHOIICHUSA, OCHOBAaHHBIC Ha
PaBEHCTBE, aBTOHOMHUH BOJIM M UMYILIECTBEHHON CaAMOCTOSITEIbHOCTH YYACTHUKOB.

YyacTHUKaAMHU PEryJIMPYyEMBbIX rpaX1aHCKUM 3aKOHOJIaTE€ILCTBOM
OTHOUIIEHUW SBIIAIOTCS TpaXJaHE W IOpUAWYECKHE JMIa. B perymupyembix
FPAXJAHCKUM 3aKOHOJATEJIbCTBOM OTHOUIEHHUSIX MOTYT Y4YacCTBOBATh TaKkKe
Poccuiickas denepanus, cyorekTsl Poccuiickoit denepanny 1 MyHHITUTIATbHBIC
oOpazoBaHus (cTtatbs 124).

['paxx1aHCcKOE 3aKOHOJATENBCTBO PETYIUPYET OTHOUICHUS MEXIY JIMIIAMH,
OCYIIECTBIISIIOIIMMHA MPEANPUHUMATENBCKYIO JAEATEIIBHOCTD, WU C UX YYaCTHEM,
UCXOAd W3 TOrO, 4YTO NPEANPUHUMATEIIBCKOW SIBJISIETCS CAMOCTOSATENbHAS,
OCylIECTBIIsIEMass Ha  CBOM  PHUCK  JICSTEJIILHOCTh,  HAIpAaBJICHHAs  Ha
CHUCTEMATHUYECKOE MOJyYeHUE NPUOBLIN OT MOJIb30BAHUS UMYILIECTBOM, MPOAAXKH
TOBAapOB, BBIMOJHECHHUS PaOOT WM OKa3aHUs YCayr. JIWia, oCyIIecTBISIOIIHE
MPEANTPUHUMATEIIBCKYIO JICSITEIBHOCTD, JOJKHBI OBITh 3apETUCTPUPOBAHBI B 3TOM
Ka4eCTBE B YCTAaHOBJIICHHOM 3aKOHOM IMOPSJIKE, €CIIM WHOE HE MPEIyCMOTPEHO
Konekcom.

[IpaBuna, YCTAHOBJICHHBIE rpaXAaHCKUM 3aKOHOJIAaTEILCTBOM,
MPUMEHSIIOTCSI K OTHOIICHHUSIM C YYacTHEM HWHOCTPAHHBIX Tpa)kjaaH, Juil Oe3
IPakIAaHCTBA U MHOCTPAHHBIX HOPUINYECKUX JIUII, €CIIA MHOE HE MPEAYCMOTPEHO
dbenepaabHBIM 3aKOHOM.

HeoTuyxmaembie mpaBa u cBOOOIBI YEIOBEKa W JAPYrue HEMaTEPHAIbHbBIC
OJlara 3alMINarOTCS TPakJIaHCKHM 3aKOHOJIATEIIbCTBOM, €CJIM MHOE HE BBITEKAeT
U3 CYIIECTBA dTUX HEMaTepUaIbHbIX OJiar.

K uMy11eCTBEHHBIM OTHOILIEHUSIM, OCHOBAHHBIM Ha a/IMUHUCTPATUBHOM HWIIH
MHOM BJIACTHOM IOJYMHEHUU OJHON CTOPOHBI JIPYTOi, B TOM YHCJI€ K HAJOTOBBIM

H Apyrum (I)I/IHaHCOBbIM U aIMUHUCTPATHUBHBIM OTHOHICHHAM, TIPAKIAHCKOC


http://www.consultant.ru/document/cons_doc_LAW_298779/99b7be87680eed1c2e9c4f0738d52a442645ce07/#dst100768
http://www.consultant.ru/document/cons_doc_LAW_298779/ecba25c5ee75edc02f685823ed10abe2b0d7b887/#dst10953

3aKOHOJATEIBCTBO HE  MPUMEHSETCA, €CIIM HMHO€ HE  MIPEayCMOTPEHO
3aKOHOIATEIBCTBOM .

N3 coaeprxkaHus MpUBEICHHON HOPMBI MPaBa OYEBUIHO, YTO 3aKOHOJIaTEIIEM
onpenesieHne chep, COCTABIAIONIUX MPEAMET IPaKIaHCKOTO MpaBa HAYMHAETCS C
OMpeIeNICHHs KpyTra UMYIIIECTBEHHBIX OTHOIICHUI. HeCOMHEHHO, MMYIIIECTBEHHbIE
OTHOILICHHUSI BCErJa SIBISJIMCh OCHOBOM TMIpeAMETa IMBHIMCTHUYECKON HAYKHU.
Bwmecre ¢ Tem, ykazaHue Ha MpaBOCYOBEKTHOCTh KaK 3JIEMEHT, COCTaBJISIIOIINN
00JIacTh TPAXKJIAHCKO-TIPABOBOM pETJIaMEHTAIlMU, UMEET BaKHOE 3HAYCHUE IS
MOHUMAaHHUS CYIIHOCTH MPOUCXOJSIINX COIUATBHO-?PKOHOMUYECKUX MU3MEHECHUI B
oO0111ecTBE, BIACKYIIUX M3MEHEHHUE B MPEAMETE OTpaciiv. YKa3aHHasl CBS3b METOJa
rpakIaHCKO-TIPAaBOBOI'0 PETryJMPOBAaHUS U TMPABOCYOBEKTHOCTH OblLla yKa3aHa
B.®. fkoBneBbIM, OTMETHUBIIHMM, YTO «OTpaciieBas MPaBOCYOBEKTHOCTh B CBOMX
cnenuPUUYecKuxX uYeprax OTpakaeT OCOOCHHOCTH  OTpAaclieBOrO  METOja
peryaupoBaHus, MO0 TOCICIHUM TMPEACTABIIET COOOM Crmoco0 BO3IEHCTBUS
OTpacu MpaBa Ha MOBEJACHHUE JIFOJICH, OpraHU3alliy MPaBOBBIX CBA3EH YUaCTHUKOB
pEeryJMpyeMbIX OTHOILIEHWM, B TOM YHUCJE U CIOCOO KOHCTPYUPOBAHHUS OOIIETO,
FICXOJJHOTO TIOJIOXKEHHS CyObEKTOB JAHHOM OTPACIIH [paBay .

C.H. bparyce panee Takke OoTMeyal, YTO «HAMYIIECTBEHHbIC OTHOIIEHUS,
00yCJIOBJIEHHBIE HCIIOJIb30BaHUEM TOBAPHO-JECHEKHOU (DPOPMBI, - 3TO TJIaBHBIA U
PELIAIOLIHH IPEAMET TPAaXIAHCKO-TIPABOBOTO PETYIHPOBAHIS .

Becte ¢ Tem, coBpeMEHHBIC yUEHBIC MpEIararoT 3aKpenuTh B MPEIMETE
IPOKIAHCKOTO TIpaBa HaJW4YUWe OPTaHW3allMOHHBIX OTHOIICHWM. BriepBoie
nofaoOHpI moaxox Obln BeickazaH O.A. KpacaBumkoBbiM. COTrJIacHTBCS JKE C
JAHHBIMU TIPEJIOKEHUSIMU BPS JTU BO3MOXKHO. MBI OCHOBBIBA€MCSI Ha TOM, YTO
(TPEANPHUHATHIC  TOMBITKM  000COOJIGHMSI ~ CTAaTyCHBIX M PEKHUMHBIX
OpraHU3allMOHHBIX  OTHOIICHWHM B MpeaMeTe  TPakKJaHCKO-TIPABOBOTO

peryjmpoBaHus, B CYIIHOCTHU, OIPCACIIAIOTCA AHAJIM30M IIPABOBOI0 ITOJIOKCHHA

3 Ipaxnanckuii kogexe Poccuiickoit ®enepariu (dacts nepsas) ot 30.11.1994 N 51-®3 // Cobpanue
3akoHoAarenbeTBa PO. 1994. N 32. Cr. 3301.

® SikoBnes B.®. U3Gpanusie Tpyast. M., 2012. C. 976.

" Bparycs C.H. IIpeMerT i ciCTEMa COBETCKOTO IPaXIaHCKOro mpasa. M., 1963. C. 12.
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YYaCTHUKOB TpaxkaaHckoro obopora. Ho eciu u3 texcta I'K P® nocratouHo yetko
IIOHATHA JIOTMKA 3aKOHOJATENsA O 3aKPCIUICHUU [JaHHBIX OTHOUICHUN B CHUCTEME
MMEHHO TPAXKIAHCKO-TIPABOBOI'O PETYJIUPOBAHUSA, TO TIONBITKHA OIPEACIUTH
CYLIHOCTb 0a30BbIX OpraHU3AL[MOHHBIX OTHOIIEHUIN U MHBIX KIacCU(UKAIIMOHHBIX
TPyHN TPEICTaBISIOTCS HEyOeTUTENbHBIMU, TaK KaK aBTOp OOBEAMHSET IMOJ
OpPraHU3aIlMOHHBIMUA OTHOIIEHUSIMHU U TIPABOBOE MOJIOKEHNE YUaCTHUKOB 000pOTa,
¥ TIPAaBOBOH PEXKUM OOBEKTOB TPAKIAHCKHX TPAB, U TIPABOBOI PEXKHUM CHEIOK»..
Mg cuutaem Oosiee yOenutenbHo Touky 3penHusi C.HO. MoposoBa, coriacHo
KOTOPOW OpraHM3allMOHHBIC OTHOLIEHUA CJIEAYeT NPU3HATh MEXaHU3MOM
OpraHM3aIlMK IPABOBBIX CBS3EHT .

Wtak, OCHOBOU IpeaMeTa rpa)KJaHCKOro MpaBa SBIIIIOTCS UMYIIECTBEHHBIE
U JIMYHBIE HEUMYIIECTBEHHbIE OTHOWIEHHA. (OJHAaKo, B TIPAKIAHCKOM
3aKOHOAATENBCTBE OINPEACICHNs JAHHBIX IOHITHUH OTCYTCTBYIOT, HO KOJEKCOM
JAHHBIEC KATETOPUU UCTIOJIB3YOTCS.

CopnepkaHre MMYILIECTBEHHBIX OTHOIIEHHWH KakK IMpeAMeTa IPa)kIaHCKOro
nmpaBa 00pa3yeT <«PKOHOMUYECKHE CBS3M 1O BIAJCHUIO, IMOJb30BAHUIO U
pacmlopsDKEHUI0 MaTepUaIbHBIMM U HEMaTepuajbHbIMU OJlaramu, 00J1aJdarolIuMu
CBOMCTBOM «TOBApHOCTHY, BBIPAXAIOIIME MPUHAICKHOCTh 3TUX OJlar OT/IETbHBIM
cyObeKTaM u HX 000poT»'’, a MOHATHE PEeryIMpyeMbIX TPasKIAHCKHM IMPABOM
MMYLIECTBEHHbIX OTHOLIEHUHM - CTOMMOCTHBIE OTHOLICHUSA II0 BIAJCHUIO,
MOJIb30BAHUIO U PACTIOPSHKEHUIO MAaTEpUAIbHBIMU U HEMaTepUaJbHBIMU OJlaramu,
o0alaloIMU Ka4eCTBaMH TOBapa.

3HauMuTeNbHAs YacTh MCCIENOBATENE CKIOHHA K  KJIACCHYECKOMY
IIOHMMAHUIO IIPAaBOBOM IPUPOJBI UMYLIECTBEHHBIX OTHOLICHUH. Bmecre ¢ Tewm,
BBICKA3bIBAEMBIE TOYKM 3PEHUsA, HAa Hall B3MILA, BBIIALAT HE BCErna
yoenurensHo. Hampumep, MblI cuuTaeM, 4YTO HEBO3MOXKHO B TIOJHOM Mepe

noaacpiKarb  yTBCPKACHHEC O TOM, YTO «HUMYHICCTBCHHBLIC OTHOLICHMA,

8 Baitnes O.B. [TpoGnems! onpeneneHus npeaMeTa rpaxkaaHckoro npasa // Bnacte 3akona. 2017. Ne 4. C. 53.
’ Mopozos C.}O. MexaHu3M opraHu3aliiy IPaBoOBBIX CBS3€H NOCPEICTBOM OPraHU3a[IOHHBIX OTHOLIEHHH //
Becrnuk ITepmckoro ynusepcutera. 2011. Ne 3 (13). Brim. 3. C. 188.

19 py3anosa B.JI. IMyIeCTBEHHbIC OTHOLICHHS, PEryTHPYEMbIe DA IAHCKUM IPABOM: IOHSTHE, IPH3HAKH,
ocHOBHOH kpurepuit nenenus // Bectauk TBI'Y. Cepust «[IpaBo». 2016. Ne 1. C. 119.
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COCTAaBISIIOIIME TMPEAMET TIPAXKIAHCKO-TIPABOBOTO  PETYIUPOBAHUA, JOJIKHBI
XapaKTepU30BaThCS COBOKYIMHOCTBIO B3aMMOOOYCIIOBJICHHBIX TPU3HAKOB, a
UMEHHO: (OPMUPOBAHHE HA OCHOBE OTHOILICHUN COOCTBEHHOCTH; BOJICBOIA
XapakTep IEATENbHOCTH YYaCTHUKOB UMYILIECTBEHHBIX OTHOIICHUN; IOPUINIECKOE
PaBEHCTBO  CYOBEKTOB  TIPAXKJAHCKUX  IPABOOTHOUIEHUH;  OCYIIECTBIICHUE
MMYIICCTBEHHBIX OTHOIICHHII HA OCHOBE YACTHOrO HMHTepeca» . Ilpu3HaBas
BaYKHOCTh BEIIHBIX MPABOOTHOIIECHUN U MpaBa COOCTBEHHOCTH JIJIsl TPAXKIAHCKOTO
IIpaBa, CICIYET YYUTHIBATh W MMYIIECTBEHHBIC OTHOIIEHUS KOTOPBIE CBS3aHBI C
00513aTeIbCTBEHHBIMU OTHOIIEHUAMHU. bojiee Toro, HEBO3MOKHO HE YUUTHIBATh TEX
OCHOBOTIOJIATAIOIINX M3MEHEHWH B DKOHOMHMKE, KOTOPBIMM OKa3aHO BIIMSIHHUE Ha
BCIO CTPYKTYpPY COOCTBEHHOCTH B OOLIECTBE, B YACTHOCTH TOSIBICHUS U PA3BUTHS
(UKTUBHOTO KamuTajia, YTO «BJIEYET 32 COOOM HEOOXOIHMMOCTH JOMOJHUTEIBHOM
OLICHKH KIIFOYEBBIX FOPUINYECKUX HMHCTUTYTOB, ONOCPEAYIOUIUX CTAaTHKy U
JUHAMUAKY  MMYIIECTBEHHBIX  OTHOLICHMW. B  3amagHol  mpaBoBOW U
HKOHOMUYECKOM Hayke Bce 0ojiee HaCTOWYMBO MPOBOAMTCSA MBICIBL O «pacnaae» u
JIe3UHTErPAINH COOCTBEHHOCTH KaK SIMHOTO IPABOBOTO SIBICHMUS» .

B mHacrosmiee Bpemss oOudeBHIHAa HEOOXOJMMOCTb HW3Y4YEHHS U B
MOCIICYIOMIEM FOPUANYECKON NPUPOAbl OTHOLICHWH, BO3HUKAIOIIMX HA CTHIKE
OTpacIIEBOTO pEryJINpOBaHMUS, ITOCKOJIBKY TEKYIINM rpaX JaHCKUM
3aKOHOAATENBCTBOM CaMOCTOSITEIILHO peryiaupyercs TOJIBKO 4acThb
MMYIIECTBEHHBIX OTHOIICHHH . HanbombIIy0 aKTyalIbHOCTh 9TO HMEET B HaCTH
pa3rpaHUYECHUs TPAXKIAHCKOTO U 3€MEJIBHOTO MPaBa, MOCKOJIbKY «pa3rpaHUYUBaTh
3TH HOPMBI 10 OTPACIEBOMY IMPU3HAKY M HABEIIUBATH SPJIBIK HOPM «YACTHOIO»
N «ITYOIHYHOTOY» MpaBa - 3aHATHE, HA HAll B3I, OecrepernextuBHoey ' . Ho,

HMCA BBUAY OIPCACIICHHBIC TCHACHIIMK, MOXHO TOBOPHUTH O KOHBCPICHIIMU

1 Bacuiabes B.B. OcOGEHHOCTH HMYIIIECTBEHHBIX OTHOIICHHUIH, COCTABISIONINX IPEAMET IPasKIAHCKOTO paBa //
VYuensle Tpyabl Poccuiickoit akagemun agBokaTypsl U Hotapuara. 2010. Ne 4. C. 112.

2 Mozomun B.IL., Ps6os A.A. O BEPTHKAJIM3ALUK IpeIMeTa rpaxganckoro npasa // Bectauk [Tepmckoro
yausepcureta. 2010. Ne 4. C. 133.

B3 Ammcumos A I, PrixenkoB A.S1. [IpeamMeT rpaskaaHCKOTO ITpaBa Ha COBPEMEHHOM JTare NpaBoBoi peopMsl //
Cospemennoe npaso. 2009. Ne 7. C. 32.

4 Amncumos A I, PrixenkoB A.SL. [TpeamMeT rpaskIaHCKOTO MIpaBa Ha COBPEMEHHOM ATalle NpaBoBOH peopMsl //
Cospemennoe npaso. 2009. Ne 7. C. 32.
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YaCTHOTO M MyOJIMYHOrO MpaBa U PACIIUPEHUU MEKOTPACIEBOIO B3aUMOACHCTBUS,
U cyneOHas MpaKTHKa MPUACPKUBACTCS YETKOCTU B OTPACICBOM pa3rpaHUYEHUMU.
Kak mnpumep Beictynaer TtonkoBanue Ilnenyma BepxoBHoro Cyna PO
npumererns ct. 308.3 TK PO o cyne6Hoii cucteme’.

«OOpaiasch K JHWYHBIM HEUMYIIECTBEHHBIM OTHOIIEHUSM B TMpEAMETe
rpakJIaHCKOrO TIpaBa, CJEAYeT Y4YWUThbIBaTh, YTO OHHU TMPEACTABICHBI JABYMS
Pa3HOBUJIHOCTSIMH: JIMYHBIE HEUMYUIECTBEHHBIE OTHOILICHHUS, CBA3aHHBIE C
MMYIIECTBEHHBIMU, U JIMYHbIC HEUMYIICCTBCHHBIC OTHOIICHHS, HE CBSA3aHHBIC C
TakoBbIMU. ClieyeT 3aMETUTh, YTO IUBUIINCTHYECKAsI JOKTPUHA, a BCJE 32 HEN U
JIOTMa B COBPEMEHHBIX MOJUTUYECKUX W HKOHOMUYECKUX YCIOBUSX DPa3BUTHUS
o0111ecTBa MONUIA 1O MYTH MPU3HAHUS UMYILIECTBEHHON COCTaBJISIIONIEH HE TOJBKO
3a JIMYHBIMHA T[paBaMH, BO3HUKAIONIMMU W3 JIMYHBIX HEUMYIIECTBEHHBIX
OTHOILIICHWM, CBA3aHHBIX C HWMYIIECTBEHHBIMH, HO U 3a OT/ACJIbHBIMHU
€CTECTBEHHbIMU MpaBaMHU YEJIOBEKAa, MPUCYIIUMU €My C pOXKICHUA U
BO3HUKAIOIIMMH U3 JIMYHBIX HEMMYIIECTBEHHBIX OTHOIIEHUMN, HE CBA3AHHBIX C
MMYIECTBEHHBIMI .

B kauecTBe «HemarepuandbHBIX OJlar TPaKJAHCKOE 3aKOHOJATEIHCTBO
paccMaTpuBaeT KU3Hb M 370pPOBbE, JIOCTOMHCTBO JIMYHOCTH, JIMYHYIO
HEMPUKOCHOBEHHOCTh, 4Ye€CTh U  J0Opoe UMs, JEJIOBYH  pEIyTalluio,
HENPUKOCHOBEHHOCTh YAaCTHOW >KU3HU W KWJIMILA, JINYHYK) U CEMEHHYIO TalHYy,
CBOOOIy MepeIBUKEHHUS, CBOOOIy BRIOOpa MecTa MPEObIBAHUS U KUTEIIbCTBA, UM
rpaXJaHWHA, aBTOPCTBO, WHBIC HeEMaTepHalbHbIE Orara, MNpUHAICKAITUE
IrpaXJIaHUHY OT poXJeHus uiu B cuiy 3akoHa (cr. 150 'K P®). OcHoBHBIMU
NMpU3HAKaMHM JIaHHBIX OJiar SBIAETCS HMX CBS3b C JIMYHOCTBIO oOOJIamarens u
HEOTUyk1aeMocTb. OHU, B OTJIMUKE OT BCEX MHBIX OJiar, BKJIIFOYCHHBIX B MPEIMET
IPaXKJIAHCKOTO TpaBa, HE MOTYT M HE JOJDKHBI SIBJISITECA OOBEKTOM TOpra, He

BKJIIOUEHBl B  TpPaXJaHCKUM 00OpoT W He 00JagaloT  CTOMMOCTHOM

 Tocranosnenue [Tnenyma BepxosHoro Cyna P® ot 24.03.2016 N 7 (pen. ot 07.02.2017) «O npumenennu
CyZaMH HEeKOTOPBIX MoJIoXkeHui ["paxkianckoro koaekca Poceuniickoit @enepanny 00 OTBETCTBEHHOCTH 3a
HapylieHue o0s3arenscTBy // bromterens Bepxosaoro Cyna P®. 2016. Ne 5.

18 Manpkosckuii M. A. JIHuHbIE HEHMYIIECTBEHHBIE OTHOIICHHS B CTPYKTYPE IPEAMETa IPaKIaHCKOro mpaBa /
IIcuxonorus. Oxonomuka. IIpaso. 2012. Ne 1. C. 12.
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XapakTepucTuko. @MaKTUYECKM OHHM BKJIIOYEHBl HMCKYCCTBEHHO, HAa OCHOBE
PELIeHNs 3aKOHOIATENS U JOrMATHIECKOro 000CHOBAHHS TAKOH BO3MOXKHOCTI .

Tak, B.Jl. Py3aHoBa yka3bIBaer, 4YTO «B OCHOBE JUXOTOMUH -
UMYIIIECTBEHHbIE W HEUMYIIECTBEHHBIE OTHOIICHUS JIGKUT HE BHJ Onara
(MaTepuambHOE WM HEMaTepuaibHOe Ojaro), a ero kadecTBa (CBOKMCTBA),
3aKJIIOYAIOIUECS] B  CIIOCOOHOCTH  TOCHEAHET0 OBITh  TOBapoM  (UMETH
YKOHOMUYECKYIO (hOpPMY TOBapa, OBITh MPEAMETOM ACHEKHOI OLCHKH H T.I.)» .
[Ipu 3TOM OHa ynoTpedJIsIeT KaTErOprI0 «TOBAPHOCTh 0Jiara» Kak TaKO€ CBOWCTBO
00BEKTa, KOTOPBIM MPEAOIPENEISAETCS IKOHOMUYECKUI XapaKTep BO3HUKAIOINX B
MOBOJY HEro oTHoueHuil. OTHAKO y HEMAaTepHAJIbHBIX OJar yka3aHHbIE CBOMCTBA
OTCYTCTBYIOT. B CBsi3u cO cka3zaHHBIM OoJjiee BEpHOU Mbl cuuTaeM no3uuuio B.A.
TapxoBa, KOTOpbIM mMojarajg, YTO OHU JOJDKHBI ObUIM  MPEACTABIATH
CaMOCTOSITEIIbHBIN ITPEAMET ITPABOBOU pernaMeHTauHng.

[TocnenoBarenbHble U13MeHeHUs pegakuuu ctT. 2 'K PO noponunu MHeHuUe,
yto «B ['K PD sBHO mpociexxuBaeTcsi TEHACHIUS K YBEIUYEHUIO cPepbl UMEHHO
PETYJATUBHOTO, & HE OXPAHUTEIBHOTO BO3AEHUCTBUS IPaXAAaHCKOrO IIPaBa, TaK Kak
YOPA3AHEHO MPEXHEE IUXOTOMUYECKOE JIEJIEHUE JIMYHBIX HEMMYIIECTBEHHBIX
OTHOLIEHWM W TPakIAHCKO-IIPABOBOE PETYJIMPOBAHHUE PACIPOCTPAHEHO Ha BCE
TaKl€ OTHOIICHHS] OE30THOCUTEIBHO KAKOW-TMOO CBSI3UM C MMYILECTBEHHBIMU MpHU
YCIOBUM MX COOTBETCTBHSI OTpAciIeoOpas3yIolUM MpU3HAKaM IOPUIMYECKOTrO
PaBEHCTBA, aBTOHOMHUHU BOJIM U UMYIIECTBEHHOW CaMOCTOSATEIBHOCTH YYaCTHUKOB.
JlaHHasi 3aKOHOAATENIbHASI HOBALMs NPUHIMIINAIBHO Ba)KHA, IMOCKOJBKY OHA, BO-
NIEPBBIX, NOJHOCTBIO COOTBETCTBYET KOHCTUTYLIHOHHO MPOBO3TJIAIIAEMBIM HOBBIM
aKCHOJIOTMYECKUM TPUHLMUIIAM B3aUMOOTHOILIEHUH JUYHOCTH U TOCYJapCTBa,
OCHOBAaHHBIM Ha MPU3HAHUM MPHUOPHUTETA MPaB U CBOOOJ demoBeka (CT. cT. 2, 17,

18 Konctutyuun P®D), u, BO-BTOpHIX, MNPOU3BOJUT CUCTEMHOE H3MEHEHHE

17 3aitnes O.B. [IpobieMbI OpeeIeH s IPeIMeTa FPaXIaHCKOro npasa // Buacts 3akona. 2017. Ne 4. C. 53.
18 Pyzanosa B.JI. IMyIeCTBEHHbIE OTHOMICHHS, PEry/THPYEMbIe FPAXIAHCKIM PABOM: IOHSTHE, IPH3HAKH,
ocHOBHOH kpurepuit nenenus // Bectauk TBI'Y. Cepust «[IpaBo». 2016. Ne 1. C. 119.

19 TapxoB B.A. IIpenmer rpaxaanckoro npasa. imymectsenusie otHomeHus // CIIC Koncynsrantllmoc.
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20
CTPYKTYpBI IIpEAMETA IPakIaHCKO-TIPABOBOTO PETYIHPOBAHUSY .

C yKka3aHHOM TOYKOH 3pEHHsI, BEPOATHO OTYACTH MOYKHO COTJIACUTBCH.
[ToBbilieHNE pPETYIATUBHON (YHKIMU TNPUBEIACHHBIX HOPM IpaBa, OYEBHIHO,
CBSI3aHO C MPHOPHUTETOM 3aIUThl OCHOBHBIX MpaB M cBOOOX uenoBeka. Bmecre ¢
TeM, nosioxkeHus riasbl 8§ 'K PO «HemarepuanpHble Osara 1 UX 3a1MTa» CBA3aHbI
MMEHHO C 3alIMTON JaHHBIX OTHOLIEHUM.

Vka3aHHble  CTaThM  CBSI3aHBl C  ONpPEACIICHUEM  OCOOEHHOCTEM
MCITIOJIb30BAaHUSl JIOCTaTOYHO CHEHU(PUUYECKUX CIOCOO0B M Mep 3amuThl. Kpome
TOTO, TPAKTOBKAa IOJIOXKEHUHN paHee JeicTBOBaBlIel pemakuuu cr. 2 Koxpekca o
TOM, YTO TpPaXXJaHCKOE MpaBO JIMIIb 3alIUIIACT JUYHbIE HEUMYIIECTBEHHBIC
OTHOUIEHUS], HE CBSI3AHHBIE C UMYILIECTBEHHBIMU, HO HE PETYIUPYET UX, SBIACTCA
HECKOJIbKO HEOOOCHOBAaHHOIA.

JIaHHBIN CIIOp BO3HUK €II€ B COBETCKHM NEPUOJ PA3BUTHUS FOPHUIHYECKON
HayKH, B CBSI3M C 4YeM HEOOXOJUMO OOpaTUTh BHUMaHHE Ha 3ameudanue B.O.
SKoBIIEBA O TOM, YTO «PETYJIUPOBAHNE TOHUMAETCS MHOTUMH aBTOPAaMHU HE TOJIBKO
KaK OpPraHM3yIOIiee BO3ICIHCTBHE HA OTHOINICHHE, HO M KAK OXPAaHa, 3allliTa»” .
bonee Toro, BKIIFOUEHHE JTAHHBIX OTHOLIEHUH B MPEIMET I'PakIaHCKO-IIPABOBOIO
peryiaupoBaHusi OOYCJIOBJIEHO HMX CXOJICTBOM (B MEXaHHM3ME 3alllUThl) C
OTHOUIEHUSIMU COOCTBEHHOCTH, TaK KaK U B TOM, U B APYIOM CIy4yae peyb UAET O
HEOOXOJMMOCTH BOCCTAHOBJICHHSI COCTOSIHMSI MPUHAJIEKHOCTH TOTO WJIM HWHOTO
Omara  cyObeKTy  TpaXJaHCKOro TmpaBa. Takum  oOpa3oM,  JIMYHBIC
HEHMMYILIECTBEHHBIE OTHOILECHHS, HE CBSI3aHHBIE C MMYIIECTBEHHBIMH, CBSI3aHBI C
TaKUM BAXKHEHIIMM 3JEMEHTOM, OIPEACISIONIMM OTpaciieBOe JCJIEHHE, Kak
pPaBOCYOBEKTHOCTh. DTOT BBIBOJ MO3BOJSET YCOMHHUTBHCS B BEPHOCTHU MO3UIUHU
aBTOPOB, CUHTAMOIIMX, YTO «TPAXKTAHCKOE 3aKOHOJIATEIbCTBO PETYIUPYET
CTpOSIIMECS. HAa B3aUMOOLICHOYHOW OCHOBE JIMYHBIE HEHUMYIIECTBEHHBIC
OTHOUIEHUS, BO3HUKAIOUIME O MOBOJY HEMAaTepUaJbHbIX (JYyXOBHBIX) OJiar, Kak

TO: )XHU3Hb, 3J0POBbE, YECTh, JOCTOMHCTBO, JCJIOBasA PEIyTALUs U JIP., B KOTOPBIX

20 Bakaea 11.B. JIuunble HEMMYIIECTBCHHbIC OTHOMICHNUS X HEMaTePHANbHBIC OlIara B KOHTEKCTE MOIEPHH3ALIH
TPaKAaHCKOT0 3aKOHOAaTebcTBa // 3akoHsl Poccuu: onbit, ananus, npaktuka. 2012. Ne 12. C. 80.
2! SixoBnes B.®. ['pakIaHCKO-IPABOBOM METOJ PEryIHPOBAHHS OOIIECTBEHHEIX OTHOMmEeHHiT. M., 2006. C. 65.
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IIPOSIBISIFOTCS.  HPaBCTBEHHAsl LIEHHOCTb JIMYHOCTH M €€ WHJIWBHIyaJIbHBIC
0COBEHHOCTIY . B3auMHO#T OICHKH B JJAHHOM CHTYAIIHH MOXET HE MPOMCXOIUT.
Kak ykaseiBam B.A. TapxoB, «B3auMOOLICHKA XapakTepHa JIMIIb JUIA
JBYCTOPOHHUX 00s3aTE€NbCTB, B aOCOJIIOTHBIX € IMPABOOTHOIIECHUSAX OLEHKA
HEM30EKHO SBISCTCS OTHOCTOPOHHE . JIaHHAs O3MIMA eIe Pa3 MOAYePKHBACT
CXOACTBO IPUMEHAEMOr0 MEXaHW3Ma 3alllUThl HApYyIIEHHOro Omara cC
OTHOILIEHUSIMU COOCTBEHHOCTH.

Wrak, npobiema npeamera rpakJaHCKOro MpaBa IPOAODKAET OCTaBATHCSA
OJHOW W3 OCTPEHIIMX Ha IPOTSHKEHUU JECATUICTHUH, 4YTO OTpakaercs U B
pedopmMupyeMoM 3aKkoHOAATENbCTBE. lIpn 3TOM H3MEHEHUs 3aKOHOIATENbCTBA
HEPEIKO BIEKYT 3a CcO00H eme OONbIIYyI0 IMOJEMHUKY BOKPYT ASTOM BIIOJIHE

TpaIII/II_[HOHHOﬁ HpO6JI€MBI HAYKH I'PAXIaHCKOI'O IIpaBa.

1.2. MeToabl rpa:kIaHCKOr0 NMpaBa

Meron mNpaBOBOTO PETYIMPOBAHUS TMPEICTABISET COOOM  KOMILIEKC
MIPABOBBIX CPEACTB U CIIOCOOOB BO3EHCTBUS COOTBETCTBYIOINICH OTpaciiv Mpasa Ha
OOIlIeCTBEHHbIE OTHOIIEHUS, COCTaBJAIOIIME €€ mpeaMer. «OTpaciieBoll MeToj
MIPABOBOT'0 PETYJIMPOBAHUS OOIIECTBEHHBIX OTHOIIEHUM PACKPBIBACTCS B YETHIPEX
OCHOBHBIX NMPU3HAKAX:

- XapakTep MPaBOBOTO MOJIOKEHUS YYAaCTHUKOB PETYJIMPYEMbBIX OTHOILICHHI;

- 0COOCHHOCTH BO3HUKHOBEHUS TTPABOBBIX CBS3EH MEXKIY HUMU;

- crieruduKa pa3peneHusi BOSHUKAOIIUX KOH(IUKTOB,;

- 0COOCHHOCTH Mep MPUHYAUTEIBHOTO BO3/ICUCTBUS Ha TIPaBOHAPYIIIUTEIICH.

[Ipu »sTOoM myisi MeTona TpakJAaHCKOrO IpaBa, YYUTHIBasE OCOOEHHOCTH
pPEryJIMPYyEMBIX UM OTHOUIEHUN, XapaKTEPHbI JO3BOJIEHUE U MIPaBOHAJIETIECHUE, T.€.

MPENOCTaBIICHUE CYOBEKTaM BO3MOXXHOCTEH COBEPIICHHUS  HWHHUIIMATHBHBIX

%2 Borarosa B.IA. [Ipeamer rpaknanckoro npasa B ['paxganckom xojaexce P® // M3sectust Anraiickoro
rocynapctBeHHOro ynusepcurera. 2009. Ne 2. C. 84.
2 Tapxos B.A. Ipaxganckoe npaso. Ya. 1998. C. 55.
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IOPUIUYECKUX JEUCTBUH - CaMOCTOSITEJIbHOTO HCIOJb30BAaHUSA  PA3JIMYHBIX
MPaBOBBIX CPEJCTB ISl YAOBIETBOPEHUSI CBOUX MOTpeOHOCTel U uHTEepecoB. C
Y4€TOM 3TOr0 Ha3BaHHBIE MPHU3HAKU [JII METOJA TPaXIaHCKO-IPaBOBOIO
PEryIHPOBAHMS BBHILILSLIAT CICAYIOIIAM 06pasoM»™’,

«ODKOHOMHUYECKAss HE3aBHCUMOCTb M CaMOCTOSITEIBHOCTh YYaCTHUKOB
pEerylupyeMbIX TpaXTaHCKUM TPABOM OTHOIIEHUH 3aKpEIUIIOTCS  IyTeM
NPU3HAHUA HX IOPUIUYECKOTO PABEHCTBA, COCTABIISIIONIEIO OCHOBHYIO, HO HE
€IMHCTBEHHYIO XapaKTePUCTHKY METOa TPakIaHCKOTO IpaBa. Peub uaeT NMEHHO
O IOPUIUYECKOM, a HE 00 PKOHOMHUYECKOM ((haKTHMUECKOM) paBEHCTBE, KOTOPOE
MPaKTUYECKH Bcerga oTcyTcTByeT. CaMo IOpUAMYECKOE PAaBEHCTBO O3HAYAET
OTCYTCTBUE 3apaHEe YCTAHOBICHHOM BJIACTH OJHUX YYACTHUKOB TIPaKIaHCKO-
IPABOBBIX OTHOLIEHUH K MPHUHYXIECHUIO JIPYIrMX, HO BOBCE HE PABEHCTBO B
COJIEP’)KaHUU MX KOHKPETHBIX MpaB M OOS3aHHOCTEHW (HAampuMep, B OTHOIICHUSX
3aliMa JIOJDKHUK He o00JIajaeT HUKAaKMMHM [paBaMU: Ha HEM JIEKHUT JIHILIb
00513aHHOCTD BEPHYTb JOII)»>.

CaMOoCTOSATENBHOCTh U SKOHOMHUYECKas HE3aBUCHMOCTh YYaCTHUKOB I10
o0mieMy TMpaBWly HCKIIOYAlOT BO3HUKHOBEHHWE MEXAY HUMH KaKUX-THOO
MPaBOOTHOIIEHUI MOMHMO HMX COIJIACOBaHHOM, oOmed BoJu (IO BOJIE TOJBKO
OJIHOTO W3 HUX WJIM M0 YKa3aHUIO OpraHa myonnyHoi Binactu). [loaromy Hanbonee
4acTO BCTpeyarolmMMcs (XOTS M OTHIOJb HE €IUHCTBEHHBIM) OCHOBAaHUEM
BO3HMKHOBEHHUSI TIpaB M OO0SA3aHHOCTEW YYAaCTHUKOB TPa)kKIAHCKOTO 000poTa
ABJISIETCA WX JIOroBop (cornamienue). OAHOCTOPOHHUE K€ JIEUCTBUA JIMIlA Yallle
BCEro BJIEKYT 37leCh BO3HMKHOBEHHE WM MpEKpalleHHe O0s3aHHOCTEH, a He
npuoOpeTeHne Mpas, MPUYEM UMEHHO B OTHOIICHWH 3TOTO JIMIA, HO HE APYTUX
CyObeKTOB  (Hampumep, OO0s3aHHOCTb OpraHu3aTopa TOProB  3aKIIOYHUThH
COOTBETCTBYIOILIUNA IOTOBOP C MX MOOEIUTEIEM; UCIIOJIHEHUE JOJKHUKOM CBOETO

00s13aTeNbCTBA YIUIATUTD JCHEKHBIHN JTONT U T.11.).

2 Cyxanos E.A. Tpaxanckoe mpaso. M., 2011. C. 7.
% Ipaxcanckoe mpaso / ITox pen. A.IL Cepreesa, }0.K. Toncroro. M., 2014. C. 13.



17

IIpenocraBiieHne  CTOpOHaM  IIpaBa  CaMMM  ONpPENEIATH  CBOU
B3aMMOOTHOIIEHU W MX COJEp)KaHUE OTpakaeTcsi B Mpeo0IaJaHuu B
IPAKJAHCKOM IpaBe AUCHO3UTUBHBIX MPEANUCAHUI, COAEPKAUIUX BO3MOKHOCTh
JUISL YYaCTHUKOB PETYJIUPYEMBIX OTHOIIEHUN CaMOCTOSITENILHO BBIOpaTh Haubosee
1eIecoo0pa3Hblid IS HUX BapUaHT MOBEACHHA. boiee TOro, oHM BOJBHBI IO
CBOEMY YCMOTPEHHIO HCHOJIb30BAaTh WJIM HE MCIHOJIB30BATH IIPENOCTABISAEMbIE UM
ITPOKJAHCKUM  IPaBOM  CpPEACTBA  3AIIUTBI UX  HMHTEPECOB. OTUM H
NPENoNpeNensaeTcs WHULMATUBHBIA XapakTep MOAABIISIOMIEr0 OOJbIIMHCTBA
IpaXIaHCKUX MPaBOOTHOLIEHUH. B umyiiecTBeHHOM (rpa’kgaHCKOM) 000poTe
MOJIy4YeHHE HEOOXOAMMOr0 y4aCTHHUKAaM pe3ysbTaTa B BUIE YAOBIETBOPEHUS TEX
WIM WHBIX MOTPEOHOCTEW 3aBUCHUT, TAKUM O0pa3oM, NPEkKIE BCEro OT HUX
VWHULMATUBBl U YMEHUS OPraHM30BBIBATh CBOM OTHOLICHUS M HE MCKIIOYAET, a
IpeAnosaraeT U3BECTHIN UMYILECTBEHHBIN pUCK. IMEHHO K cepe rpaxk1anCcKoro
paBa OTHOCUTCS CTapas MOPHUINYECKAass MYAPOCTb: «IPaBO MOAJEPKUBAET
OOAPCTBYIOLIETO, @ HE CIISIILETO.

DKOHOMUYECKAs] HE3aBUCUMOCTb W  PABEHCTBO YYAaCTHUKOB  TaKXe
IIPEAIOIAraloT, YTO CIOPBI MEXKYy HUMH MOTYT pa3pelaTh TOJbKO HE3aBUCHUMBIE
OT HHUX OpraHbl, HE CBSI3aHHbBIE C KEM-JIMOO M3 HUX OPraHU3alMOHHO-BJIACTHBIMU,
MMYILIECTBEHHBIMH, JIMYHBIMU WJIM WHBIMU OTHOLIEHUAMH. OTCroja - CyJaeOHbIN
HNOPSAZOK 3aIlUThl TPAXKIAHCKUX IMpaB M pa30Upare’abCTBa BO3HMKAIOLIMX
KOH(IMKTOB, ocymiecTBisiemblid cornmacHo m. 1 cr. 11 'K rocymapcrBeHHbIMU
cyJamu oO0IIel IOPUCAUKIIMU WM TOCYIapCTBEHHBIMU apOUTPaXHBIMU CyJlaMU, a
TaK)KE€ CaMOCTOATENIBHO CO3[aBAEMBbIMUA CTOPOHAMH CIIOpA TPETEHCKUMH CyJIaMH.
Ecnu pgaxe 3akoH mpenycMaTpuBaeT aJMUHHCTPATUBHBIA MOPSIAOK pa3pelieHus
KaKoro-au0o rpakJJaHCKO-TIPaBOBOTO CIOpa, MPUHSATOE B TAKOM IMOPSJIKE PEIICHHE
B JIIOOOM cllydae MOXeT ObITh 00kanoBaHo B cyA (1. 2 ct. 11 I'K).

[Tockonmpky  mpeoOMajgarolryl0  MacCcy  OTHOLIEHUH, pPEryaupyeMbIX
IrPAKJAHCKUM IPAaBOM, COCTaBIISIIOT MMYIIECTBEHHBIE OTHOLUEHUS, PakKIaHCKO-
IIPABOBAsi OTBETCTBEHHOCTb, KaK M OOJIBIIMHCTBO JIPYI'MX IPa’kJaHCKO-IPAaBOBBIX

MCp 3alIuTbl, TOXC HOCHUT HMYHICCTBCHHBIﬁ XapakTep. Ona cocroutr B
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BO3MEUICHUM MOTEPIEBIIEH OT MPAaBOHAPYIICHHUS CTOPOHE HMYILECTBEHHBIX
yOBITKOB JTMOO TaK)Xe BO B3BICKAHMU B €€ IOJIb3Y MHBIX CyMM (HEYCTOWKH) WU
UMYIIECTBA, KaK MPaBHJIO, HE MPEBBIIIAIONINX pa3Mmep yObITkoB. MHaye rosops,
OTBETCTBEHHOCTh B TPa)X/JaHCKOM IIpaBe HMEET KOMIICHCAI[MOHHBIM Xapakrep,
COOTBETCTBYIOIINNA NPHUHIMITY 3KBUBAJIEHTHOCTH (BO3ME3AHOCTH), JEHCTBYIOIIEMY
B cdepe CTOMMOCTHBIX, TOBApPHO-IECHEXKHBIX OTHOIICHUWH. Bo3memenne
MOpPaJIBHOI'O BpeJa MO IPakJaHCKOMY IpaBy TOXKE OCYILECTBISETCS B JIEHEKHON
(umymectBenHoi) ¢opme (4. 1 ct. 151, m. 1 cr. 1101 I'K). [la’ke OTBETCTBEHHOCTh
32 HapyILIEHHUE JUYHBIX HEMMYLIECTBEHHBIX IIPAB MOXKET COCTOSTh B BO3MEILECHNUN

UMYILIECTBEHHBIX YOBITKOB (11. 5 cT. 152 I'K).

1.3. MecTo rpa:kaaHnckoro npaBa B cucteme oTpacjeii mpaBa

I'paxxnanckoe mpaBoO SBISIETCS OJHOM M3 OTpaciied Ipasa, BXOASLIMX B
CUCTEMY POCCHMCKOIO MpaBa. «ITO 03HAYAET, YTO CaMO T'PaXKJAHCKOE MPABO, €TO
WHCTUTYTHl TPUMEHSIOTCA HE KaK HeuTo aOCoNITHO 000COo0JIeHHOE W
CaMOJIOBJIEIOIIIEE, @ B OIPENECIECHHON CHCTEME, BO B3aWUMOJCUCTBUU C JIPYTHUMHU
OTpaciIAIMH IIpaBa.

HccnenoBats rpaxaaHckoe NpaBo B CUCTEME IIPaBa - 3TO 3HAYUT MOCTABUTH
[0 KpaWHEd Mepe TpU BONpoOca U JHarb HAa HUX OTBETHL. IlepBbil - O Mecrte
IrpaXJaHCKOrO IIpaBa B IIPaBOBOM cucreme. Brtopon - 4YeM oTiM4aercs
rpaKJaHCKOE MPaBO OT JIPYTUX OTpaciell W Kak WX pasrpaHu4UTh MEXTY COOOM.
Tperurn - MOXKET JIM, U €CIM Ja, TO KaK HMEHHO, TPAXKIAHCKOE IMPABO
B3aUMOJEHUCTBOBATH C APYTUMU OTPACISIMHU npaBa»>.

PaccmarpuBas mMecTo TpakIaHCKOTO IpaBa B CHUCTEME OTpACIIE Mpasa
HEO0OXOJMMO OTMETHUTH, YTO HAPSAY C YaCTHBIM U MyOJIMYHBIM IIPABOM B CHCTEME

ImpaBa BbIACIIOT MATCPHAJIBHBIC U IIPOLCCCYAJIbHBIC OTPACJIU IIpaBa.

% Tonrano B.M. T'paxcaanckoe npaso. M., 2016. C. 15.
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MarepuanbHble  OTpacid - KOHCTUTYIIMOHHOE, aJIMUHUCTPATHUBHOE,
yTOJIOBHOE, TPYAOBOE, CEMEHHOE M APYrHe PEeryJupyroT IMpaBa U O0A3aHHOCTU
CyOBEKTOB.

[IpouieccyanbHbie oTpaciu - YTOJIOBHO-TIPOIIECCYATLHOE,
aMUHUACTPATUBHO-TIPOLIECCYATIBHOE U TPaXKIAHCKO-TIPOIIECCyaAIbHOE MPABO -
YCTAHABJIMBAIOT TMOPSIJAOK PACCMOTPEHHSI YTOJOBHBIX, AJMUHHCTPATUBHBIX U
IPaKJAHCKUX JEll.

«CBsi3b MaTepUAIbHBIX M TMPOIECCYyalbHBIX OTpaciie TIpaBa SIBISETCS
B3aMMHOW W JIBYCTOPOHHEW: MaTepUalibHbIE OTPaciHd ONPEIEIAIOT IPaBOBOU
CTaTyC CYOBEKTOB, YCTAaHABJIMBAIOT YCJIOBUS M OCHOBAHUS BO3HUKHOBEHMS
MPOIECCYyaIbHBIX OTHONIIECHUM; MPOIECCyaJbHbIE OTPACIH 3aKPEIUISIIOT TMOPSI0K
paspenieHuss KOH(IMKTHBIX CUTyallud, BO3HHUKAIOIIUX MPU pean3allid HOPM
MaTepUaAJIbHBIX OTPACIIEH MpaBa.

Oco6oii oTpacibio SABJISETCS MEXIYHAPOIHOE MPAaBO, KOTOPOE HE BXOJUT B
CUCTEMY TIpaBa HHU OJHOTO TOCYJIapCTBa, IIOCKOJBbKY TMPEACTABISIET COOOM
COBOKYITHOCTh ~ IIPaBOBBIX  HOPM,  PEryJUPYIOIIUX  OTHOILICHUS  MEXIY
rocyaapctBamu. OHO 3aHUMAET 0cO00€ MECTO BO BCEW CUCTEME TpaBa - 3TO CBOETO
pOJIa HATHALMOHATBHAS OTPACIb IIPABaY’ .

Ecnu onucats cucteMy mpaBa Poccuu, To 3TO MOKHO MOKa3aTh CIAEAYIOITUM
obOpazom.

Bo-nepBriX, OTKpbIBaeT cucremy O0a3oBas, (QyHAaMEHTalbHas BemyIlas
oTpaciib - KOHCTHUTYLHHMOHHOE (rocyaapcTBeHHoe) mnpaBo P®. Drta orpacib
3aKJIa/IbIBa€T OCHOBBI MIPABOBOTO perynupoBanus B Poccun n 0OycinoBiuBaeT Bce
OCTaJIbHBIE OTPACIIM POCCUIICKOTO IpaBa.

«B3auMopeicTBue MeXIy KOHCTHUTYLHMOHHBIM M TPAXKJAHCKUM MPABOM
COCTOMT B TOM, UYTO KOHCTHUTYIIMOHHOE TIIPaBO YCTAaHABJIMBAE€T OCHOBHI
SKOHOMHMYECKUX OTHOIIEHUH, OTHOIIEHUN MEXKIY TOCYJapCTBOM M YEJIOBEKOM,
rpaXJIaHUHOM. OJTU MPUHUUNHAIBHBIE MOJOKEHUS HAXOASIT CBOE OTPAXKEHHUE U

PAa3BUTHC B HOpPMaX I'paXJaHCKOI'O IIpaBa. KOHCTI/ITYLII/IOHHOC ImpaBo - 0azoBas

?" Ileuoes B.K., IlIBanneposa A.P. Teopus rocymapcTsa i npasa: yaeGuuk. M.: [Ipomereii, 2017. C. 49.
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OTpacib AJisi TPaKIaHCKOTo MpaBa, MpeICTaBIAoAst cO00M ero PyHIaMeHT, Kak U
BCEil mpaBOBOW cucTeMbl. [I03TOMYy OCHOBHBIE MPHUHIMIBI T'PAKIAHCKOIO MpaBa
oOHapykuBaroTcs npexae Bcero B Konctutynnn P®. TonkoBanue u mpuMeHEHHE
HOPM TpPaXJAHCKOrO TpaBa JOJDKHO IPOUCXOJUTh B COBOKYIHOCTH C
TOJIKOBAHHUEM U TPUMEHEHHUEM KOHCTUTYIIMOHHBIX HOPM, 3aKPEIUISIOIINUX
VCXOJHBIEC MTOJIOKEHHUS ISl OTHOIIEHHUM, PETYIUPYEMBIX TPaXKAAHCKUM IIPABOM.

C »Tux mo3uuui HamOoJbIIee 3HAYCHHE JUISI TPAKIAHCKOrO MpaBa UMEIOT
MOJIOKEHUS,  OTHOCAIIMECS K  COOCTBEHHOCTH,  MpPEANPUHUMATEIBCKON
NesTeILHOCTH, TpaBaM 4YelloBeKa M K UX cyaeOHoM 3ammre. ['pakaaHckoe mpaBo
CBOMM COJIEPKAaHUEM PA3BUBACT M KOHKPETU3UPYET MojoxkeHuss KoHcTuTyiuwy,
coneprkammecs B CT. cT. 8, 9, 34 - 36, 46, 53 u z[p.»zg.

Bo-BTOphIX, rpynmna npoduIupyromuyx oTpacieil mpasa, KyJla BXOAST TpU
MaTepUaNbHBIX (aIMUHUCTPATUBHOE, TPAXKIAHCKOE M YIrOJOBHOE) M TpH
IIPOLIECCYAIBHBIX OTPACIIH.

«OT1nuyue TPpaXkJIaHCKOTO MpaBa OT OTpaciied mpaBa ¢ OOS3BIBAIOIIUM
pEryJIMpOBaHUEM, ... O4eBUAHO. OHM HE TOJBKO Pa3JIMYHbI, HO U MO OCHOBHBIM
IOpUJIMYECKUM XapaKTepUCTHUKAM U METOJIaM BO3JEHCTBUSI B M3BECTHOM CMBbICIIE
MPOTUBOMOJIOKHBL. Ecin  CyOBEKThl TPAXKIAHCKOTO TIpaBa MEXIy coOoi
IOpUJIMYECKH PABHBI M aBTOHOMHBI B IPABOBOM OTHOIIEHHUM, TO YYaCTHHUKHU
aIMUHUCTPATUBHBIX, (UHAHCOBBIX, HAJOTOBBIX  OTHOIICHHM,  HAMPOTHB,
IOpUJIMYECKH HE paBHBI, HAXOJATCS B OTHOIICHUSX BJIACTM W TOJAYUHCHUS,
ITIOCKOJIBKY BO BCEX 3THX OTHOLICHUSX B KAYECTBE OJIHOW U3 CTOPOH BBICTYIIAOT
rocyapcTBO M ero opranbl Biactu. OHHU 00JIaalOT BIIACTHON KOMIIETEHITHEH,
KOTOpasi MO3BOJISIET UM COBEpLIaTh JEHCTBUA U U3/1aBaTh aKThbl, 00S3aTEIbHBIC IS
JIPYTroM CTOPOHBI COOTBETCTBYIOIINX OTHOLIEHUM.

Cronp CylIECTBEHHBIE pa3IMYMsl pacCcMaTpPUBAEMBIX OTpaciedl Ipasa
TEOPETUYECKU M IPAKTUYECKM HCKIIOYAOT BO3MOXKHOCTh MNPUMEHEHUS HOPM
ONHOW OTpaciaud IIpaBa K Jpyrod, T.€. HOPM, HalpUMEpP, HAJIOrOBOTO

3aKOHOJATCJIbCTBA K I'PAXXIAHCKHUM OTHOHICHHUAM WKW HOPM I'PAXKXAAHCKOIO IIpaBa K

% Tonrano B.M. I'paxcanckoe npaso. M., 2016. C. 15.
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HAJIOTOBBIM OTHOWIEHUAM. ClIe10BaTEIbHO, YPE3BbIUAWHO BAXKHO YETKO Pa3jInyaTh
cepbl AEMCTBHS paccMaTpUBaeMbIX OTpaciedl TIpa)xJIaHCKOrO IpaBa, He
JOMYCKaTh MX CMELIEHUS W WCKIIOYaTh OMIMOKH, COCTOSIIIME B HEMPABOMEPHOM
VCIIOJIb30BAaHUM HOPM OJHOW OTpaciid IpaBa JUisl PEryJIMPOBaHUS OTHOILICHUH,
ABJISIIOIINUXCA IPEAMETOM IPYroM orpaciu Ipasa. Ha 3T1o mpsmo ykassiBaer m. 3
cT. 2 'K: Kk UMyIIECTBEHHBIM OTHOLIEHUSM, OCHOBAHHBIM Ha aJMUHUCTPATUBHOM
WIM MHOM BJIACTHOM IIOAYMHEHHHM OJHOW CTOPOHBI APYIrOH, B TOM 4YHCIE K
HaJOTOBBIM M JIpyTUM (PUHAHCOBBIM U aJMUHUCTPATUBHBIM OTHOUICHUSM,
IPaKJaHCKOE 3aKOHOJATENBCTBO HE MPUMEHSIETCS, €CJIM NHOE HE IPEITYCMOTPEHO
3aKOHOIATEICTBOM» .

B-TpeTpux, rpymma cnenuaibHbIX OTpaciei (To ecTh UMEIOIIHNX KOAEKCHI) -
CEMEWHbBIE, TPYAOBOE U T.]I.

«OOmmee B MeToJax TIPaKJAHCKOIO MpaBa M OTAEIUBIIUXCS OT HEro
oTpacieil Kak pa3 U COCTOUT B TOM, YTO BCE OHH SIBJISIOTCA OTPAaCIIMH C
JI03BOJIMTENBHBIM PEryJIupoBaHueM. B 3Tux orpacisx mpeoOianaloT HE HOPMBI-
3anpeTbl U HE HOPMBI-00SI3bIBAHUSA, a JO3BOJMUTENIbBHBIE HOPMBI, B pE3yJbTaTe
NEHCTBUSL KOTOPBIX YYAaCTHUKU COOTBETCTBYIOIIMX OTHOLIEHUH (Ipa)IaHCKHX,
CEMENHBIX, TPYAOBBIX, 3€MEJIbHBIX) BBICTYNAIOT B KAaYECTBE MPaBOOOJIAJAIOIINX
mun. VX mpaBa OCyIIECTBISIIOTCS MMM ISl peaji3allid CBOMX HMHTEPECOB U
YAOBJIETBOPEHUS TE€X WM MHBIX OTpeOHOCTeH. UTO KacaeTcsl OTIMYMi Ha3BaHHBIX
oTpacieil mpaBa OT I'PaKJAHCKOIO MpaBa, TO OHU JIOJKHBI OBITh PAaCCMOTPEHBI
NPUMEHHTEIHHO K KaK/I0H OTPACIIH TIPaBa OTACTBHON .

B-ueTBepThIX, TIpylna KOMIUIEKCHBIX OTpacieil, HE HMEIOIIMX €IHHOIO
KOAU(ULIHUPOBAHHOTO aKTa, TAKUX KaK HKOJOTMYECKOE, MYHULIUIIAILHOE, MOPCKOE
U T.JI.

Ocobo cnegyer oOpaTUTh BHHUMAaHHME Ha TPAKIAHCKOE TMPaBO M
npoleccyanbHoe mpaBo. VX COOTHOLIEHUE MPEACTaBIET COOOM HE YTO MHOE Kak

conepxkanue u gopmy. IIockoabKy mpUMEHsIEMOe MPaBo - IPa)XTaHCKOE MPaBo -

# Tonrano B.M. T'paxcaanckoe npaso. M., 2016. C. 15.
%0 Tam xe.
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IMOCTPOCHO Ha HadajJaax IIpaBOHAACIICHUA, HpaBOBOﬁ ABTOHOMMHMU,
JUCIIOBUTUBHOCTH, HpaBOBOﬁ HHUIIUATHUBBI, TO CCTCCTBCHHO, YTO TI'PAXKIAHCKOC
CYAOIIpOMU3BOJACTBO ITOKOUTCA Ha Hadalax HpaBOBOﬁ CBO6OI[BI, JUCIIO3BUTUBHOCTH,
COCTA3ATCIbHOCTH CTOPOH - UCTIIA, I[O6I/IBaI-OHlCFOCH 3allMUThI HAPYIICHHOI'O IIpaBa,
N OTBCTYHKA, BO3PAXKAIOIICTO IIPOTHUB IPHUMCHCHUA K HCMY COOTBCTCTBYHOHIINX

IPUHYAUTCIIBHBIX MCP.
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I'JTABA 2. IITIPUHIAIIBI 1 ®YHKINU I'PAKTAHCKOI'O ITPABA

2.1. IpuHUMNBI TPAXKAAHCKOTO MpaBa

[IpoGneMa NPUHUMIIOB TPAKJAHCKOrO MpaBa TPAaJULMOHHO HAXOIAUTCS B
LEHTPE BHHUMAHHUS OTEYECTBEHHOW UIMBUIUCTUKUA. [logoOHOE mosoxxeHne He
SBIIIETCSL CIlydallHBbIM, TaK KakK IPHUHLHUIBI BBICTYNAOT (YHIAMEHTOM BCEro
IPaKAAHCKOIO TPaBa, €ro IEPBOOCHOBOM, CIEIOBATENIBHO, UX U3YUYEHUE MTO3BOJIUT
CUCTEMHO M ITyOOKO NOHSTh MHOTHE TEOPETUUECKHUE U IPAKTHUECKUE TPOOIIEMBI.

3HaueHHUE MPUHLHUIIOB IPAKIaHCKOTO MpaBa UMEET JABOMCTBEHHYIO IPHUPOAY.
«C OIHOM CTOpPOHBI, UMHU BBIPAXKAETCS CYUIHOCTb COJEPKAaHMs, COLHUAIbHAs
HAIpaBJIEHHOCTh M OCHOBOIIOJArarouas creuuuka mpaBoBOTO PETyIUPOBAHUS.
VKa3aHHBIM CO3JAIOTCSI OCHOBBI JUIsl 0OJIee JIydlIEro BOCHPHSTHS €ro CMBICIA,
BEPHOTI'0 TOJKOBAHMS U IPUMEHEHHSI KOHKPETHBIX ITPaBOBBIE HOPM.

C npyroil cTOpoHBI, IpU OOHApPYKEHUU NPOOETOB B 3aKOHOAATEIHCTBE U
IPUMEHEHUU TMPABOBbIX HOPM MO AHAJIOTMM JOJIKHBI YUYUTHIBATHCS HMEHHO
IPUHIUIBI TPAXTAHCKOTO IpaBa». HeCOMHEHHO, YTO I IpakIaHCKOro IpaBa
yKa3aHHbIM ()aKT MMeeT 0co00 Ba)KHOE 3HAYEHHE, TMOCKOJIbKY B TI'pPa)KIaHCKO-
MPABOBBIX OTHOMICHHSIX HAKOOJIEE YACTO BOSHUKAIOT TO0OHBIC CHTYAIIAH .

VYka3aHHbIE 0OCTOSITENILCTBA CBSA3aHBI HE TOJBKO C TEM, YTO B MPHUHIIMIIAX
IPXJAHCKOTO IMpaBa OOBIYHO COJEp)KaTcs OOIIMe MpaBWiia, KOTOPBIMU
HEBO3MOXKHO MPEIyCMOTPETh BCE JAETald YPE3BbIYAHO MHOTOOOpa3HbBIX U
CJIOHBIX MMYLIECTBEHHBIX M HEHMYLIECTBEHHBIX OTHOIIEHWH. J[MCIIO3UTUBHBIN
XapakTep TpaXIaHCKO-TIPABOBOM  perjaMeHTallid, HWMEIIHUA B  OCHOBE
MHUIMATUBY YYaCTHUKOB, (POPMUPYET OCHOBAHUS JIJISI BO3MOXKHOCTH MOSIBICHUSA
yKa3aHHBIX MPABOBBIX OTHOIIEHUI, KOTOPbIE HE YIOMSIHYTHI HU B OJTHOM MpaBOBOM
HOpME, HO XapakTepHbl i1 «OOMMX Hadadl M CMbICIAa TPaXITAHCKOTO
3akoHogarenbcTBay (. 1 cr. 8 mm. 2 cr. 6 ['K). OdopmieHne Takux OTHOIICHUIHA,

BMECTE C OLICHKOM HX IMPaBOMCPHOCTU M PA3PCIICHHUC BO3MOXHBIX MCKAY HX

3 CyxanoB E.A. I'paxxnanckoe npaso. M., 2004. C. 48.
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y4aCTHUKaMU KOH(IMKTOB, HE MOXKET MPOUCXOAUTH O€3 OMOphl HA 00IIKME Hayaia
IpaXKIaHCKOTO MpaBa.

['paxxnaHckoe 3aKOHOJIATEIBCTBO OCHOBBIBAETCS HAa NPH3HAHWU PABEHCTBA
YYaCTHUKOB  PETyJIUPYEMbIX UM OTHOIICHH, HEMPUKOCHOBEHHOCTH
COOCTBEHHOCTH,  CBOOOABI  JOrOBOpPA,  HEAOMYCTUMOCTH  MPOU3BOJIBHOIO
BMEILIATEIbCTBA KOIr0-11u00 B YacTHbBIE nena, HEO0OXO0IUMOCTH
OecrpensaTCTBEHHOTO  OCYIIECTBJICHHMS  TPaXJAAHCKUX  MpaB, OOECIEUECHHUs
BOCCTaHOBJICHUS HAPYIIEHHBIX MPAB, UX CYJ1€OHOM 3alUTHI.

«lIpuHuun paBeHcTBa, mpoBo3riamieHHbld Konctutynuein P®, sBisercs
LeJenojaralouM, TaKk Kak B aOCTpaKTHOM BHJE€ OIPEAENIAeT OCHOBHOE
HaIlpaBJIeHUE, 1eJIb Pa3BUTHA MpaBa U AEATEIbHOCTh 3aKoHoAaTend. [Ipenomisisacy
yepe3 METOAbl OTAENIbHBIX OTpacieil POCCUNUCKOIro MpaBa, JaHHBIA MPUHIUI
dbopMUPYET NPUHIUIBI-METO/BI, CHEeUUPUUYECKHE i1 TOW WIM HUHOU cdepbl
IpaBoOBOro peryiupoBaHus. [IpeaMeToM HACTOSALIETO MCCIEIOBAHUS CTaJH
IOPUHLIMAIIBI PAaBEHCTBA B CEMEWHOM, TPYJOBOM, T'PaXkIaHCKOM MpOIeCCyalbHOM
npaBe B UX B3aUMOJEHCTBUU C MPUHILIUIIOM PAaBEHCTBA CyOBEKTOB IPa)kIaHCKOTO
mpaBay» .

OCHOBBI, 3aKpEIJICHHBIE TPAXKIAHCKUM 3aKOHOIaT€ILCTBOM, MIPEAINOIaraoT,
YTO «BCE CyOBEKThl OTHOIIEHUII MOTYT UMETh Ha MpaBe COOCTBEHHOCTH WJIM HHOM
aHAJIOTUYHOM BEIIHOM IIpaBe ONPEJEIIEHHOE UMYIIECTBO, MOTYT MPUOOPETATH 3TO
UMYIIECTBO, BJIAJIETh, MOJB30BATHCA M pacnopsikaTbesi WM. Bce ydacTHHKH
IpaXIaHCKUX OTHOIIEHHWN MMEIOT MPaBO Y4acTBOBAaTh B IPaKJaHCKOM 000OpOTe,
COBEpIIATh CIEJIKH, 3aKII0YaTh JOTOBOPHI MO OTUYXKACHUIO WM MPUOOPETEHUIO
UMylllecTBa, oOJafaTh HWCKIIOUYUTEIbHBIMU I[paBaMU Ha CO3JaHHbIE HUMHU
npou3BesieHus B cepe NHTEIIEKTYaIbHOM 1eATeIbHOCTH U T. 1.

[Ipu »TOM Bce rpaxzaaHe BooOuie 00JaAar0T COBEPIICHHO OJMHAKOBOU
PaBOCMOCOOHOCThI0O B cdepe TpaxnaHckoro mpasa. IIpaBocrmocoOGHOCTB

HOPUANYCCKUX JINIL MOXKET OBITb B 3aBHCHMOCTH OT BHUJa HOPHUINYCCKOIO JIMIa

%2 Bonoc A.A. TIpHHITHI PaBEHCTBA CyGBHEKTOB H €ro MexoTpacienbie cas3u // Ipaxaanckoe mpaso. 2017. Ne 6. C.
34.
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o0miel win crneuuasbHOW, HO Jr00as U3 HUX TEM HE MEHee BKIIIOYaeT B cels
HEOOXOAUMBIH OOBEM MPABOBBIX BO3MOYKHOCTEW, KOTOpbIE IIO3BOJISIIOT UM
BBICTYNIaTh TOJHOMPABHBIMU CYOBEKTAaMH B OTHOIIEHHUSX COOCTBEHHOCTH U
IPaXIAHCKOTO 060poTay,

W3 mpUHLIMIIOB paBEHCTBA YYACTHUKOB I'PaKIaHCKUX OTHOIIEHHH, CBOOObI
JIOTOBOPA, HEOOXOJUMOCTH OECHpPENnATCTBEHHOTO OCYLIECTBICHHUS TPakKIaHCKUX
npaB (myHkr 1 cratem 1 'K P®) cnemyer, uto mnepemeHa Kpeauropa B
00s3aTeNbCTBE HE [OJDKHA YXYAIIATh MOJIOKEHUE JIOJDKHHUKA. Bo3paxeHus,
KOTOpbIE JODKHMK MMEJ NPOTHB TpeOOBAaHMN MEPBOHAYAIBHOTO KpEeauTOopa,
CYILLECTBOBABIIIME K MOMEHTY MOJYyYEHHUs YBEIOMJIEHUS 00 YCTyNKe, MOTYT OBITh
3asIBJICHBI HOBOMY KPEIUTOPY .

W3 cmpicna NpUBEACHHBIX KOHCTUTYLHMOHHBIX IIOJIOKEHUH O cBOOOIE B
PKOHOMHUYECKON cdepe BBITEKAeT KOHCTUTYUMOHHOE NpH3HAHUE CBOOOMBI
JIOTOBOpa B UHUCJE JAPYTUX TapaHTHPYEMbIX TOCYJIapCTBOM IpaB U CBOOOJ
YyeJloBeKa M TpaxkgaHuHa. Bmecte ¢ TeM, kak yka3zan KonctutynuonHbii Cyn
Poccuiickoii ®enepanuu B IloctanoBinenun ot 23 despans 1999 roma N 4-I1,
cBoOo/ia JoroBopa He sBIseTcs aOCOJIIOTHOM, HE JOJDKHA NPUBOIAUTH K
OTPULIAHUIO WM YMAJIICHHUIO JPYruX OOLIENPU3HAHHBIX IIpaB U cBoOOA (cTaThs 55,
yacth 1, Koncturymuu Poccuiickoit @enepauuu) U MOXKET OBbITh OrpaHHYEHa
benepanbHBIM 3aKOHOM, OJHAKO JHIIb B TOH Mepe, B KaKOW 3TO HEOOXOAMMO B
KOHCTUTYLIMOHHO 3HAQYMMBIX LEJAX, BKIIOYAs 3alIATY OCHOB KOHCTUTYLHOHHOIO
CTpOsi, MpaB M 3aKOHHBIX MHTEPECOB Jpyrux Jjui (crates 55, yacte 3,
Konctutynuu Poccuiickoit @eaepanun).

I'paxxnanckuii konmekc Poccuiickoit denepanuiv, Ha3bIBAIOIIUMN CBOOOIY
JIOTOBOPA OJHUM M3 OCHOBHBIX HayaJl TPaXXIaHCKOTIO 3aKOHOJATENbCTBA (IYHKT 1
cTaThi 1), mpeaycMaTpUBaeT B KaUeCTBE €€ OrPaHUYEHHUs], B YaCTHOCTH, UHCTUTYT
nyOJMYHOrO JIOroBOpa, B paMKax KOTOPOro HCKJIKYAeTcsl NpaBo JIMLA,

OCYILECTBIISIIOIIETO NPEANPUHUMATEIBCKYI0 WM HHYI NPUHOCSILIYIO JOXOM

% Tonrano B.M. I'paxcaanckoe mpaso. M., 2016. C. 14.
% Onpenenenne Bepxororo Cyma P® or 25.09.2015 N 307-2C15-6545 no meny N A13-1513/2014 // CIIC
Koncynsrantllntoc
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NeSATEIbHOCTh, OKa3bIBaTh MPEANOYTEHUE OJAHOMY JIMILYy NEpea IPYruM JIMIIOM B
OTHOUICHUM 3aKJIIOYEHUS W YCIOBUM MYyOJIMYHOIO JOTOBOPA, 3a HCKIIOUYEHHEM
CJIy4aeB, MPEIyCMOTPEHHBIX 3aKOHOM WJIM WHBIMH TMPABOBBIMH aKTaMH (CTaThs
426 T'K Poccuiickoit ®Deneparuy), ¥ HHCTUTYT JOTOBOpa TMPUCOCIUHECHMUS,
YCJIOBUSL KOTOPOTO, ONPEACIICHHBIE OJIHOM W3 CTOPOH, JOJDKHBI MPUHUMATHCS
JpYyrol CTOPOHOM HE HHA4Y€ KaK NyTeM MPUCOCAMHEHUS K MPEJIOKEHHOMY
noroBopy B 11esoM (ctathsa 428 I'K Poccutickoit denepariim)®.

I'paxxnane (pusznueckue nuIA) U OPUAUYECKHUE JIMIA NPUOOPETAIOT U
OCYILECTBIISIIOT CBOM Ipa)KJaHCKHUE MpaBa CBOEH BOJIEH U B cBoeM HHTepece. OHu
CBOOO/IHBI B YCTAHOBJIEHUM CBOMX IpaB U 0OSI3aHHOCTEW HA OCHOBE JOTOBOpA U B
OIpEEICHUH JIIOOBIX HE MPOTHUBOPEYAIINX 3aKOHOJATEIbCTBY YCIOBHUI 10IOBOpA.

CBoOoma j0roBOpa COCTOMT, MPEXKJIE BCEr0 B TOM, YTO BCE YYACTHUKH
rpakJIaHCKOro 000poTa HMMEIOT MPaBO IMPUHUMATh PEHICHHE O BO3MOXKHOCTU
3aKJII0YEHUsT JIoroBopa. Takke, cBoOOJa JOTOBOpa MPEIOIaraeT BO3MOXKHOCTh
BBIOOpA KOHTPAre€HTOB - JIUI], C KOTOPBIMU OYIYyT 3aKIH0YaThCs AOTroBOpbl. Kpome
TOTO, CAMUMHU CTOPOHAMHU OMNPENENSAETCs, Pa3HOBUIHOCTh JIOrOBOpa, a MMEHHO
KYIUTU-TIPOIAXKH, MOCTAaBKU, MEHBI U T.A. CTOpOHAM NPENOCTABISIETCS MPABO IO
COOCTBEHHOMY YCMOTPEHMIO 3aKJII0YaTh KOMILUIEKCHBIE JIOTOBOPHI - JOTOBOPHI,
COJIEpIKaIll€ DJIEMEHTHI Pa3JIMUHBIX THUIOB JIOrOBOpOB. Kpome TOro, CTOpOHBI
HaJICJICHbI MPAaBOM OMPENENICHHs] YCIOBUW JOroBOpa, T.€. MpEeaMeTa J0roBopa,
npaB U OO0s3aHHOCTEH, COJEpKaHHs 00s3aTEIbCTB, KOTOPHIE OHU MEXIYy COOOMU
yCTaHABINBAIOT.

B cuiy oOmienpaBoBoro mpuHIHIMA, U3MOKEHHOTO B M. 2 ¢T. 1 mm. 1 c1. 9
I'paxxmanckoro koxekca Poccuiickont dDepepanuu, TrpaxgaHe OCYILIECTBISIOT

MpUHAJJIKAIIME UM IMpPaBa MO CBOEMY YCMOTPEHHUIO, TO €CTh CBOEW BOJIEH U B

% ocranoBieHne Koncruryunonnoro Cyga P® ot 27.10.2015 N 28-I1 «Ilo neny o npoBepke KOHCTUTYLIHOHHOCTH
nyHkTa 1 crateu 836 I'paxxaanckoro koaekca Poccuiickoii deneparyu B cBsizu ¢ xanodamu rpaxkaan U.C. buiepa,
IL.A. T'ypesanoBa, H.A. I'ypesnoBoii, C.1. Kamunckoii, A.M. Casenkosa, JI.1. CaBenxoBoii u W.I1.
Crenanrorusoi» // Bectauk Koncturynmonnoro Cyna P®. 2016. Ne 1.
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cBoeM wuHTepece. M3 3TOro cienyer HEJOMYCTUMOCTh TMOHYXKIECHUS JHI[ K
peaTH3aLUK OMPEETICHHOTO OBEICHH)S, COCTABIISIONIET0 CONCPIKAHIE IPAB°..

I'paxxnanckue nmpaBa MOTYT OBITH OTPAHUYCHBI HA OCHOBaHUH (eIepaTbHOTO
3aKOHA U TOJIBKO B TOM Mepe, B KaKOil 3TO HEOOXOAMMO B ILIEJSAX 3allUThl OCHOB
KOHCTUTYIITHOHHOTO CTPOSl, HPAaBCTBEHHOCTH, 3I0pPOBBS, IpaB W 3aKOHHBIX
UHTEPECOB JPYrux Jul, obecredeHuss OOOpOHBI CTpaHbl M OE30MACHOCTH
rocyaapcTaa.

[Ipu ycTaHOBICHUH, OCYIIECTBICHUHA W 3alIUTE TPAXTAHCKUX TMPaB U TPH
UCIIOJIHEHUH  TPAXJAAHCKUX  OOSI3aHHOCTEM  YYaCTHUKH  TPaxIaHCKUX
MPABOOTHOIIECHUH JOJIKHBI AEHCTBOBATh JOOPOCOBECTHO.

Od4eBuIHO, «9TO CyJAeOHAs IPAKTHKA, HMes B pyKax TaKOH WHCTPYMEHT, Kak
OPUHIMI JOOPOCOBECTHOCTH, JOJDKHA HE TOJBKO 00Jiee WM MEHEE YETKO
MOHUMATh €ro TIEJIM W 33Ja4i, HO ¥ UMETh MpeCcTaBiIcHre 0 QyHKIUIX, chepax
MPUMEHEHUSX, METOJIaX M CIOCO0axX peaiu3aliuy 3TOro0 MPUHIIUMNA B KOHKPETHBIX
nenax. Bcem aTtuM nommkHa obOecrneduBaTh CyNIbIO IOpUIUYECKas HayKa. 371ech
Henb3d He cornmacutbess ¢ C.B. CapbamioM, BEpHO NOJMETUBIIMM, YTO
CAMHCTBEHHBIM JJOKTOPOM B ClIy4ae HETOYHOCTU WJIM HESICHOCTU 3aKOHA SIBIISIECTCS
CyIbs, @ aCCHCTCHTOM Yy HETO BBICTYIAe€T JOKTPHUHA, KOTOpas W TOJACT eMy
HEO0OXOMMBIC MHCTPYMEHTHI JJISI pEIICHUS] KOHKPETHOM 3a1a9H.

A B YCIOBHUSIX OTCYTCTBUSI COOCTBEHHON C(OPMUPOBABIIEHCS CYIeOHOM
MPAKTUKH 0 TMPUMEHEHUIO TPHUHIMIIA JOOPOCOBECTHOCTH IOpUAMYECKas HayKa
npuoOpeTtaeT eme Oonbmiee 3HaueHue. [loguepkuBanoch, dYTO MPUHIUIL
T0OpPOCOBECTHOCTH, XOTSI H SBJISETCS OYEHb MOIIHBIM HWHCTPYMEHTOM B
JOCTHDKCHHUH CITPaBEUTMBOCTH, B TO K€ BPEMsS OYEHb aOCTPAaKTEH M HEKOHKDPETEH.
[Ipu 5TOM Ha TpakTUKE MPHU PEIICHUU KOHKPETHOTO Jeia J0OPOCOBECTHOCTh HE
MOXET ObITh a0CTpaKTHOM, OHA JIO/KHA OBITh KOHKPETHOM, T.. Y HEE IOJDKHO
ObITh BIOJHE ONpEICIIEHHOE KOHKpeTHOe cojepkanue. (COOTBETCTBEHHO,

INCPBOCTCIICHHBIMU  3a/Ia4aMU IOpHI[H‘-IGCKOIZ HAayKHM Ha JAOaHHOM DJTall€ U B

% 0030p cynebnoii mpaktuku BepxoBHoro Cyna Poccuiickoit @enepamuun N 1 (2017) (yrB. IIpesuamymom
Bepxosaoro Cyna P® 16.02.2017) (pea. ot 26.04.2017) // CIIC KoucyabrantlLitoc.
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OmmkaiiieM OyayiieM SBISIOTCS pa3padoTKa, (OpMYJIUPOBAHUE W OINHUCAHHUE
IPaBOBOTO MHCTPYMEHTapHsi, HE0OXoAuMoro st 3(h(PEeKTUBHOIO MPUMEHEHUS,
pean3aIiy MPUHIAIA JOOPOCOBECTHOCTH B POCCHIICKOM TPAXKIaHCKOM IIPaBe»” .

Kak mpaBuno, «B I'paxknanckom koaekce P® moHsTHE 10OpOCOBECTHOCTH
UCIIOJIB3YETCSI TPU  YCTAHOBJICHUM  TIPABWJI  COONIOACHHS  TOBBIMICHHOMN
BHHUMATEJIbHOCTU U OCMOTpUTENbHOCTU. Hanpumep, B cropax o0 uctpeOOBaHUU
UMYIIIECTBA OT JOOPOCOBECTHOTO MpHOOpeTaTesis HEOOXOJUMO YCTaHOBHUTH, UTO
3adHTEpPECOBaHHAsT CTOPOHA TMPH TNPUOOPETEHHH HMYIIECTBA  IMPOSIBHIIIA
HEOOXOJMMbIE MEphl TMPEAOCTOPOKHOCTH, HAIPaABICHHBIE Ha MPEAOTBpAICHUE
HETaTUBHBIX MocheacTBUM 3akimtouaemoit caenku (cT. 303 'K P®D). B To ke Bpems
B HEKOTOPBIX CIydasiX IMOHATHE ''HEJO0OPOCOBECTHOCTH" YHOTpeOseTcs st
YCTaHOBJICHUsS] TpeOOBaHUS O HEAOMYCTUMOCTH 3JI0YNOTPEOJICHUSI CBOUMU
TpaXTaHCKUMH mpaBaMu. Hampumep, HeT0OpOCOBECTHOE TMOBEACHHUE MOKET
MPOSIBJISITBCS. B YMOJTYAHUH 00 OOCTOSTENbCTBAX COBEPIICHUS CHEIKH, KOTOPHIE
JIOJDKHBI  OBITH JIOBEJEHBI JO0 CBEACHHS APYroil CTOPOHBI B CHIIY Xapakrepa
norosopa (ct. 434.1 'K PO).

Takum 006pa3om, MOHATHE «TOOPOCOBECTHOCTHY MOXKET UCTIOIB30BaThCs KaK B
y3KOM 3HAY€HUH, MOAYEPKUBAIONIEM HEOOXOIMMOCTh HA/JIEKAIEr0 MCIIOTHECHUS
BCEX YCIIOBUI JOTOBOPHOTO 00s3aTE€NbCTBA, TAK M B IIUPOKOM - i 0003HAYCHUS
COIMAJIBHO TIPUEMJIEMOTO TOBEJICHUS, COOTBETCTBYIOIIETO ATUYECKUM HOpMaMm. B
MOCIIEIHEM ClTydae MpoQuIakTHIecKass GyHKIUS JOOPOCOBECTHOCTH MPOSBIISETCS
B TOM, YTO YYAaCTHUKH TPaKIaHCKUX MPABOOTHOIICHUIN 005S3aHbI BO3EPKUBATHCS
OT 3JIOYyMOTPeOJIeHUs TPAKIAHCKHMH TpaBaMH B IIEJIAX  HCKIIOUYCHUS
BO3MOYKHOCTH NMPUYUHEHUS Bpeja 3aWHTEPECOBAaHHBIM CyObeKTaM. 11 B TOM H B
JIpyroM ciyyae JoOpOCOBECTHOCTh MPEAINOIaraeT MocieA0BaTeIbHOE UCTIOHEHNE

. . 38
YCJIOBUI TOTOBOPHOTO 00513aTENIbCTBA C YUETOM 3aKOHOJATEIbHBIX TPEOOBAHUI» .

% Ham K.B. [puHIUI 70OPOCOBECTHOCTH: HEKOTOPBIC MPOOIEMBI Pa3BUTHsI TOKTPUHEI // BEeCTHHK rpaxIaHCKOro
npasa. 2017. Ne 6. C. 23.

% Antonos B.®. [puHIUI TOOPOCOBECTHOCTH B COBPEMEHHOM IPAXKTAHCKOM MPaBe: TCOPETHUCCKHUI acTeKT //
3akoHomaTeIbCTBO M 9KoHOMHEKA. 2016. Ne 1. C. 20.
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[To MHEHHIO HEKOTOPBIX MCCIIEIOBATENICH, «IIOHATHE HEAOOPOCOBECTHOCTHU
JIUIIIEHO HPABCTBEHHOTO 3HAYCHUS, MTOCKOJBKY JIJI1 KOHCTaTaIlluy 3HAHUA O (akTe
WM OTCYTCTBHM TaKOBOTO (HE3HaHWE, HEBO3MOXKHOCTh 3HAaHUS) HE HYKHO
3arfis/ibIBaTh B JAYXOBHBIM MHUp JIMIIA, a JOCTAaTOYHO MCCIIENOBATh (PaKTHUUECKHE
00CTOSITENHCTBA, B KOTOPHIX OH COBEPINAN IOPHUINYECKH 3HAYMMOE JelicTBHe. B
CBETE ITOTO YTBEPKICHUS JOOPOCOBECTHOCTh KaK KPHUTEPUU OICHKW TOBEICHHSI
CcyOBeKTa, OCYIIECTBIISIONIETO MIPaBO, €CTh KaTEropus dTUUECKU Oe3pasinyHas, He
HEeCyIass HpaBCTBEHHOW Harpy3ku. [1o100HBIC TTpeACTaBICHHSI OCHOBBIBAIOTCS Ha
TOM, YTO y CyJa HE BO3HHUKAET OOS3aHHOCTU BBISCHSATH HPABCTBEHHYIO MPUPOIY
UMYILIECTBEHHBIX TpPeOOBaHM M TeM 0OoJjiee 3aHUMAThCA HCCIEAOBAaHUEM
TICUXOJIOTUYECKHUX MTPUYHH BOSHUKIIETO KOH(IUKTAY.

HukTo He BmpaBe W3BJIEKaTh MPEUMYIECTBO M3 CBOETO HE3aKOHHOTO WIIH
HEJI0OPOCOBECTHOTO TTOBEJICHUS.

ToBapel, ycimyru W (UHAHCOBBIE CPEICTBAa CBOOOJTHO IEpEeMEIIArOTCS Ha
Bceu teppuropun Poccuiickon denepanuu.

OrpannyeHuss TEPEMEIICHUS TOBAPOB M YCIAYT MOTYT BBOAMUTBECS B
COOTBETCTBHH C (heiepalibHBIM 3aKOHOM, €CJIM 3TO HEOOXOAMMO JJIsl 00SCIICUCHHS
0€30MacHOCTH, 3allUThl KU3HW U 3J0POBBS JIIOJCH, OXpaHbl TPHPOABI H

KYJIBTYPHBIX IEHHOCTEM.

2.2. ®DyHKIMH IPAXKIAHCKOrO NMpaBa

I'paxxmanckoe MmpaBo Kak COCTaBHAs 4YacTh (PJIEMEHT) €IMHOW NIPaBOBOM
CHUCTEMbI O0JalaeT MPUCYIIMMU €My B JITOH CHUCTEME OCOOBIMH (YHKUIUSMU
(3amauamn).

OyHKIMU TPaXTaHCKOTO MpaBa MOTYT OBITh MOJpa3/ieTICHbl Ha 1Ba BU/A!

- PETYJIATUBHYIO;

- OXPaHUTENBHYIO.

Opnnako, yka3aHHas Kiaccu(UKaIys oCTiapuBaeTCsl B HAYYHOUW JTUTEpaType,
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«TOCKOJIbKY TpPAaBOBasi OXpaHa B 3HAYMTEIBLHOM Mepe 3aKiIr4yaeTcsi UMEHHO B
HaJUIeKAIEM IPABOBOM DPETYJIMPOBAHUM, a PETryJsTUBHAS (YHKUUS HE MOXKET
ObITh OcymiecTBIieHa 0e3 oxpanbl. Crenyer pa3nuyaTh OPraHU3alMOHHO-
npeo0pa3oBaTeIbHYI0, OXPAHUTEIBHYI0 W BOCIUTATEIbHYIO (DYHKIIMHM IpaBa, B
TOM 4YHCI€ U TpaxaaHCKoro mnpasa. OpraHuzanuoHHO-TIpeoOpa3oBaTEIbHAS
(GYHKIUS TPakIaHCKOTO IpaBa MPOSBISET ce0s B Pa3IMYHBIX IMOJOTPACIEBBIX
uHcTUTyTax (popma peanuzanuu (QyHKIUNA), ompenaenss crneuupuky u HX
¢bynkumii. Hampumep, O0COOEHHOCTh  OpPraHU3aLMOHHO-TIPEOOpPa30BaATEIbLHON
(GYHKIIMM Tpa)IaHCKOIO MpaBa MPOSIBIAET ce0sl B paCIpeneaUuTeNIbHON (QyHKIUH
npaBa  coOcTBeHHOCTH.  OpraHu3alMOHHO-TIpeoOpa3zoBaTenbHas  (PyHKUUSA
TPaXTAHCKOTO  TpaBa  OMpeneiseT  Cheuu(UYHy0o  poiib  JOTOBOPHOTO
00513aTENECTBEHHOTO MPaBa KAK MHAMAYHON CHCTEMBD) .

BosBpamiasice k AeNeHUI0 (PYHKIIMHA TPAXKIAHCKOTO MpaBa Ha PETyJISTUBHBIC
U OXpPaHUTENIbHYI0, HEOOXOJUMO OTMETUTh, UYTO IOCPEACTBOM PEryISTUBHON
(GYHKIIUM TPOUCXOJUT perjiaMeHTaIMsl OOIECTBEHHBIX OTHOILEHUH, NMPU 3TOM B
JIaHHYI0 cepy MOmagaroT TaKKe OTHOIICHHs, BO3HHUKAIOIIUE TPU HaPYIICHUU
IpaKJAHCKUX TIPaB.

«OCOOCHHOCTBIO  TPAXKIAHCKO-TIPABOBOTO  PETYIUPOBAaHUS  SIBISAETCA
npeobnagaHie B HEM pETyJIATUBHBIX 3a7ad (B CpaBHEHHH, HampuMmep, C
GyHKIUSIMH, BBITOJHIEMBIMH YTOJOBHBIM IpaBoM). Ponb TpaxmaHCKOTO MpaBa
COCTOWT TPEXKAEC BCEr0 B PETYJIHPOBAHUH HOPMAIBHBIX SKOHOMHYECKHUX
OTHOILIEHUH, CKJIaJbIBalOIIUXCs B oOmecTBe. MlHaue TOBOps, OHO UMEET JeNo He
CTOJBKO C TPABOHAPYIICHUSMH, CKOJIBKO C OpraHM3alue  OOBIYHBIX
UMYIIECTBEHHBIX (M HEUMYIIECTBEHHBIX) B3aUMOCBs3ed. MIMEHHO MO3TOMY OHO
COJEPKUT MHUHUMAIBHOE KOJUYECTBO HEOOXOJMMBIX 3alpeToB M MaKCUMyM
BO3MOXKHBIX J103BOJICHHA. C MOMOIIBI0 TPaKIaHCKO-TIPABOBOTO WHCTPYMEHTApHUs
YYaCTHUKA HMMYIIECTBEHHBIX OTHOIICHUN CaMOCTOSITEIbHO OPTaHHU3YIOT CBOIO

ACATCIBHOCTD C LCJIBIO JOCTHXKCHUA HCO6XOI[I/IMBIX UM PC3YJIbTATOB.

% Pribakos B.A., IOxanun H.B. Peamusarius OXPaHMTENLHOM (QYHKIMH TPAXKIAHCKOTO TIpaBa ¢ MPUMEHEHHEM
OJTHOCTOPOHHHMX IpaBo3auTHEIX Mep // FOpuct. 2017. Ne 16.
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Takum  oOpa3zoMm, peryasThBHas  (QYHKIUS  TPaKIAHCKOTO  TpaBa
3aKJIIOYAETCSl B NPENOCTABICHUM YYAaCTHUKAM PErIaMEHTUPYEMBIX OTHOLIECHUMN
BO3MOYKHOCTEM HMX CaMOOpPraHM3alii, CAaMOPETYJIUPOBAHUS. DTO OTIMYAET €€ OT
PEryJsSTUBHBIX 3a]1a4, CTOSALIUX Mepe]l MyOJIUYHBIM PaBOM. 31E€Ch PeriaMeHTaIus
COOTBETCTBYIOIIMX OTHOIIEHWH HOCHUT JKECTKO ONIPEACIIEHHBIN XapaKTepP, IIOYTH HE
OCTABIISIOLIHIT MECTa CBOOGOJHOMY YCMOTPEHHMIO Y4ACTHHKOBY .

OxpanutenbHas (YHKIMS 3aKJIIOYAae€TCS B BOCCTAHOBJICHUHM HAPYIIEHHOTO
npaBa MpHU MOMOIIM CHOCOOOB 3AIIUTHI, YCTAHOBIEHHBIX B CT. 12 I'paxaaHckoro
konekca Poccuiickonn @enepauuu. llocpeacTBom peanusanuy OXpaHUTEIBHOU
(GYyHKUMA TPOUCXOJUT BOCCTAHOBJICHHE HAPYLIEHHBIX TPaXAAHCKUX IpaB H
OXpaHsAEMBIX HHTEPECOB.

E.A. CyxaHOB moyiaraer, 4ro «OXpaHUTEeIbHAs (YHKIMS TpakJIaHCKOTO
IpaBa HMMEET IMEpPBOOYEPENHOW  LEJNBbK  3alIUTy HMMYIIECTBEHHBIX U
HEUMYILIECTBEHHBIX HHTEPECOB YYACTHHUKOB TpaxkaaHcKkoro obopora. OHa
HaIlpaBJI€Ha Ha MOJACPKaHUE UMYIIECTBEHHOIO M HEMMYIIECTBEHHOTO COCTOSIHUS
(ctatyca) M0OpOCOBECTHBIX CYOBEKTOB B TOJOKEHHH, CYIIECTBOBABIIEM [0
HapylleHus HuX mpaB M uHTEepecoB. llosTomy mno oOmemy mnpaBuily OHa
peanu3yercsi MyTeM BOCCTAHOBJIECHUS HApYyUIEHHBIX MpaB JUO0 KOMIEHCAUU
IPUYNHCHHBIX TOTEPIICBIIIM YOBITKOBY .

['paxkaHckoe MpaBo peryiupyeT pa3HooOpa3Hble OOIIECTBEHHBIE CBSI3H, B
TOM YHUCJIE OXPAHUTEIbHbIC OTHOIICHUA. «Takoe peryampoBaHHE TOCTUTAETCA
Onarozapss HECKOJIBKUM 3JIEMEHTaM, KOTOpbIE€ B CBOEH COBOKYMHOCTH 00Opa3yroT
MEXaHHU3M TPaXkJIaHCKO-TIPABOBOTO PETYJIHPOBAHUS OXPAHUTEIBHBIX OTHOUICHUH.
B 3T10i1 CBSA3M HEOOXOIMMO OTMETHUTb, YTO B OTHOIICHUSIX 0 3aLUTE TPAXKIAHCKUX
OpaB OXpaHUTENbHAs (PYHKIMS TECHO TMEPeIieTaeTcsl C €ro PperyisiTUBHOU
bynkuuen. OxpaHurenbHas (QYHKIMS TPaXIaHCKOTO TIpaBa HAXOIUT CBOE
BBIpQXEHHE TaKXXE B MPHUHIMIE BCEMEPHON OXpaHbl M CyJeOHOW 3aIIUTHI

rPaXXJaHCKUX MPaB, 3aKpermieHHoM B [ K PO.

40 CyxanoB E.A. I'paxxnanckoe npaso. M., 2004. C. 48.
* Taum xe.
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VYKa3zaHHbII  MEXaHU3M  COCTOMT U3  CICAYIOIIMX  DJEMEHTOB -
OXPaHUTEIIBHBIE HOPMBI M OXPAaHHUTEIBHOE TPAXKAAHCKOE 3aKOHOJATENIBLCTBO;
OXpaHUTENIbHbIE TPABOOTHOLIEHUS, OXPAHUTEJbHBIE IIpaBa U OO0S3aHHOCTH,
HENPaBOMEpPHBIE IOpUANYECKUE (DAKTBI; OXPAHUTENBHBIE MEPBI, CIIOCOOBI 3aIUTHI
FPAKIAHCKUX 1paB; OXPAHUTENIbHBIE COMVIAIICHHUS [PaBOHAPYLIUTENS U
NOTEPIIEBIIET0 JMUA (aKkThl peaau3aldd OXpPAaHUTEIbHBIX 1paB). JlaHHBIE
DJIEMEHTHI SIBJIIFOTCS HHCTPYMEHTAMH, C ITOMOIIBI0 KOTOPBIX IPAXKIaHCKOE MPaBO
BBIIOJTHSIET OXPAHUTEIBHYIO (DYHKIIHION 2.

VYKa3aHHBIMU 3JIEMEHTAMU BBIPAXKAIOTCA OCOOEHHOCTHU perjlaMeHTaIlu
BUJIOB OXPAHUTEJbHBIX OTHOIIEHWH B TrpaxJaHcKoMm mnpase. OXpaHUTENbHbIE
HOPMBI CO3JIaI0T TMPEANOCHUIKH JJii BOCCTaHOBJEHUs mnpaBa. [lomoOHas poiib
OTBOJUTCS U OXPAHUTEIBHBIM IIPABOOTHOLIECHUSAM U COTJIALIEHUAM, a TAKXKE MEpaM
OXpaHbl. MEeXaHU3MOM TPa)XXAaHCKO-IIPABOBOI'0 PETYJIMPOBAHUSA OXPAHUTEIIBHBIX
OTHOIIICHUH  OCYIIECTBJISIETCS ~ OOECIeUEeHHWE  BOCCTAHOBJICHHS  (3aIUTHI)
IPaKJAHCKHX IIPaB.

PesynbraTom JNENUCTBUS OXPaHUTEIBHOU GyHKIMH ABJIAETCS
BOCCTAaHOBJICHUE I'PAKJAHCKHUX IPaB B TOM BHJE, B KOTOPOM OHM CYILIECTBOBAIIN
JI0 HApYyLIEHUs. YKAa3aHHOE SIBIISIETCS PE3yJbTaTOM IPUMEHEHUS! OXPaHUTEIbHBIX
HOpPM TpaxzaHckoro mnpaBa. OHH coAepKaT Mepbl TPAXKIAHCKO-TIPABOBOTO
IPUHYKIEHUS, KOTOPBIE pEATU3YIOTCS B  OXPAHUTENIBHBIX I'PAKIAHCKHUX
MPaBOOTHOIICHUSIX.

OxpaHHTENBHBIE MEPBI B TPAXkKIAHCKOM IIPAaBE MOAPA3AEISIOTCS HA YETBIPE
IPYIIBI - TO MEPBI OTBETCTBEHHOCTHU, MEPHI 3aILUThI, MEPBI CAMO3AILUTHI U MEPBI
ONEPATUBHOIO BO3JAcKCTBUA. C TOMONIBIO [AaHHBIX MEpP JOCTHUTAeTCs LENb
OXPAaHUTEIBHON (YHKIUM TPakJaHCKOTO IpaBa - BOCCTAHOBJICHHE (3aIlIMTAa)
IpaKJaHCKUX TPaB.

Crnenyet Taxxke oOpaTUTh BHUMaHHE Ha TO, YTO B paMKaX OXpPaHUTEIbHOM
(GYHKIIMM BBIAENSETCA €Ile OAMH aclekT, a WMEHHO NpeayNnpeauTeabHO-

BOCIIMTATCJIbHaA (HpGBCHTI/IBHa}I) 3ala4a, KOoTopasa COCTOUT B CTUMYJIIMPOBAHHUHN U

*2 Kapxanes JI.H. Oxpauutensuas (yHKIHs rpaxaaHcKoro npasa // Poccuiickuii cymps. 2015. Ne 3. C. 7.
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OpraHu3allid TaKOro TIOBEACHHS CYOBEKTOB pErIaMEHTHUPYEMbIX OTHOLIEHUH,
KOTOpoe Obl MCKJII0YaNI0 HEOOOCHOBAaHHOE YIIEMJICHHE WJIM HAPYIICHHE YY>KUX
uHTepecoB. MHOTHMA, 3aKOHOAaTeNeM AaHHAs (PYHKIUS TPSIMO yCTAHABIMBACTCS
3aKoHOM (Hampumep, cT. 1065 I'K), B Apyrux cieayer U3 coJepkKaHus €ro HOpM

(mampumep, . 1 ct. 10 u n. 2 ct. 209 I'K).
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3AK/IIOYEHUE

Ha ocHOBaHMM NMPOBEAEHHOTO HCCIEAOBAHHUS MOYKHO CJIIEJATh CIETYIOIINE
BBIBO/IbI.

I'paxxiaHcKkoe 3aKOHOAATENBCTBO  OINPEAEIAET IPABOBOE  IOJIOKECHHE
YYaCTHUKOB TPaXXIaHCKOTO O0OpOTa, OCHOBAaHUS BO3HUKHOBEHHUS M TOPSJIOK
OCYILIECTBJICHUSI IpaBa COOCTBEHHOCTM M JIpYyIrMX BEUIHBIX IIpaB, IpaB Ha
pE3yNbTaThl UHTEIUIEKTYAJIbHON JIEATEIbHOCTH U NMPUPABHEHHBIE K HUM CpEICTBA
UHAMBUAyAIW3allMM  (MHTEJUIEKTYalbHBIX IPaB), pEryJHpyeT OTHOIIEHU,
CBSI3aHHBIE C YYACTUEM B KOPIIOPATUBHBIX OPTaHU3ALUSAX WM C YIIPABIECHUEM UMH
(KOpTIOpaTUBHBIE OTHOIIECHHMS), TOTOBOPHBIE W HHBIE 00SA3aTENbCTBA, a TaKKe
JIpPYrue UMYIIECTBEHHBIEC U JIMYHBIE HEUMYIECTBEHHBIC OTHOUIEHUS, OCHOBAHHBIE
Ha PaBEHCTBE, ABTOHOMUU BOJM U HMYUIECTBEHHOHM CaMOCTOSITEIIbHOCTH
YYaCTHHKOB.

YyacTHUKaMH  PETyJIMpPYEMBIX  TPXIAHCKUM  3aKOHOJATEIbCTBOM
OTHOUIEHUH SIBJISIOTCA TpaKJaHE M IOpUIMYECKHEe Juua. B perymupyembix
IPKJAHCKUM 3aKOHOJATEJIbCTBOM OTHOLIEHUSAX MOTYT Yy4acTBOBaTh TaKkKe
Poccuiickas ®enepanus, cyobektsl Poccuiickoit denepauny U MyHHUIMTAIbHBIE
oOpa3zoBaHusl.

OcCHOBOI1 TpeaMeTa TpakJaHCKOTO IpaBa SABISIIOTCS HMYIIECTBEHHBIE U
JUYHbIE HEMMYIIECTBEHHbIE OTHOIICHMS. B TpaxaaHCKOM 3aKOHOJATENbCTBE
ONpEENECHNS AaHHBIX MOHATUN OTCYTCTBYIOT, HO KOJEKCOM JaHHbIE KaTErOpuu
UCITOJIb3YIOTCSL.

N3 conepxkanusi IpUBEACHHOW HOPMBI MPaBa OYEBUJIHO, UTO 3aKOHOJATEIEM
orpenaeneHne cdep, COCTABIAIOUMX MPeAMET IPaKAAHCKOTO MpaBa HAYMHAETCS C
OTIpEENICHHS KPyra UMYILIECTBEHHBIX OTHOIICHUA.

HMy1iecTBEHHbIE OTHOILIEHUS BCErAa SBJLUINCh OCHOBOWM MpeaMeTa
MUBUIMCTUYECKON HayKH. YKa3aHH€ Ha TMpPaBOCYOBEKTHOCTh KaK 3JIEMEHT,
COCTaBJISIIOLIMI 007acTh IpakJaHCKO-NPAaBOBOM pErVIaMEHTAllMM, UMEET BaKHOE

SHAYCHUC JIsI IOHUMAHHWA CYITHOCTH IMPOUCXOAAIINX COLUAIIBHO-9KOHOMHWYCCKHUX
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M3MEHEHUH B OOLIECTBE, BICKYIIMX U3MEHEHHUE B IIPEAMETE OTPACIIH.

[Ipu sTOoM nnsi MeTolla TPaX]JAAHCKOTO TMpaBa, YUYUTHIBag OCOOEHHOCTH
pEryJIMpyeMbIX UM OTHOUIEHUN, XapaKTEPHbI JO3BOJIECHUE U MIPaBOHAJIECIICHUE, T.€.
MpEeIOCTaBlIieHNEe CyObEKTaM BO3MOXKHOCTEH  COBEpIICHHS  HMHHUIIMATHUBHBIX
IOpUJIMYECKUX JEUCTBUI - CaMOCTOSITEIIBHOTO HCIOJIb30BaHUSA  PA3TUYHBIX
MIPABOBBIX CPENICTB JIJISl YIOBJICTBOPEHHMSI CBOMX MOTPEOHOCTEH M MHTEPECOB.

['paxxganckoe mpaBo, €ro HHCTUTYTHl MPUMEHSIOTCS HE KakK HEuTo
abCOJIOTHO 000COOJIECHHOE U CaMOJOBJICIONIEE, @ B ONPEICICHHOW CHCTEME, BO
B3aMMOJICHCTBUU C APYTUMHU OTPACIsIMU IpaBa.

3HavYeHUE MPUHIIMIIOB TPAXKIAHCKOIO MpaBa UMEET JABONCTBEHHYIO MPUPOIY.
C omHONl CTOPOHBI, MMHU BBIPAXKAETCA CYIIHOCTh COJEpPKaHMs, COLMAIbHAsS
HaIPaBJICHHOCTh M OCHOBOIOJAraromias crnenu@uka MmpaBoBOrO0 PEryIUPOBAHUA.
VYKka3zaHHBIM CO3AIOTCS OCHOBBI JJig 0oJiee JydIllero BOCHPHUSTHS €r0 CMbBICIA,
BEPHOI'0 TOJKOBAHUS U MPUMEHEHNS KOHKPETHBIX ITPABOBBIE HOPM.

C npyro#i CTOpoHBI, pU OOHAPYKEHHUU TPOOEIOB B 3aKOHOJATEIHCTBE U
MPUMEHEHUU TMPABOBBIX HOPM MO AaHAJOTUM JOJDKHBI YYUTBHIBATHCS HWMEHHO
MPUHLHUINBI TPAXAAHCKOTO IpaBa. HECOMHEHHO, UTO [Jsi Tpa)KAaHCKOro IpaBa
yKa3aHHbIA (DakT UMeeT 0CcO00 BaKHOE 3HAYEHHE, TMOCKOJbKY B TPaKIaHCKO-
MPABOBBIX OTHOIICHUSIX HAaM0OJIee YaCTO BOSHUKAIOT MOJA0O0HBIE CUTYAIIHH.

['paxxnanckoe mpaBO Kak COCTaBHasl 4acTh (DJIEMEHT) €IWHOM TMPaBOBOM
CUCTEMBI 00Ja/JaeT MPUCYIIMMH €My B 3TOM cUCTEME OCOOBIMH (DYHKIMSIMU
(3amauamu).

OyHKIUY TPAXTAHCKOTO TIpaBa MOTYT ObITh TIOJIpa3/IeJICHbI HA JIBA BUJIA:

- PEryJIITUBHYIO;

- OXPaHUTEIBHYIO.

PerynstuBHass ~ (QyHKIUMS  TpaXJaHCKOTO  MpaBa  3aKjIO4YaeTcs B
MPEAOCTaBICHUN YYaCTHUKAM PETJIaMEHTHUPYEMBIX OTHOIIEHUN BO3MOXKHOCTEH UX
caMOOpraHHU3alluK, CAMOPETYIUPOBAHUSI.

OxpanurtenbHas (YHKIHMS 3aKJIIOYAE€TCS B BOCCTAHOBJICHUHM HAPYUIEHHOTO

IpaBa MpU MOMOIIM CIIOCOOOB 3alIUTHI, YCTAHOBJICHHBIX B CT. 12 ['paxmanckoro
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koaekca Poccuiickon @enepauuu. llocpenctBoM peanu3anud OXPaHUTEIbHOU
(GYHKIIUM TPOMCXOIUT BOCCTAHOBJICHHE HAPYIIEHHBIX TpaXAaHCKUX IIpaB U

OXpPaHACMbIX HHTCPCCOB.
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