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BBenenue

AKTyaJLHOCTH Hccie0BaHus. PaccMoTpenHas B JaHHOM paboTe TeMa UMeeT
MHO’KECTBO Pa3JIMYHbIX aCHEKTOB U HE TEPSIET CBOEH aKTyaJIbHOCTH Ha MPOTSHKEHUU
YK€ JJIUTEIBHOTO MEepUo/a BPEMEHU C MOMEHTA MOSBIEHUS YKa3aHHOI'O HOpHAAYE-
CKOTO SIBJICHUS B COBPEMEHHOM POCCUICKOM IPaBOIOPSIIIKE.

CymiecTtByroniasi B J€MCTBYIOLIEM 3aKOHOAATEIBCTBE MOJEIb PEIIEHUS BOIIPO-
COB COBMECTHOW COOCTBEHHOCTH CEMbH HE OTBEYAET YCIOBHUS ()YHKIIMOHUPYIOIIEMY
B HACTOsIIEe BpeMsl TPaKIaHCKOMY OOOpOTY, YTO Ha MpakTHUKE OO0yCIaBIMBAaeT
HEOOXOIMMOCTh NMPUMEHEHHS PA3JIMYHBIX IPABOBBIX MHCTPYMEHTOB, NPH3BAHHBIX
3aIATUTh UMYIIECTBEHHbIE 1 HEMMYILIECTBEHHBIE UHTEPECH €r0 YYaCTHUKOB. YKa-
3aHHOE OOCTOSITENILCTBO MOJTBEP)KIAETCS MHOTOYUCICHHON CyAeOHOM NPaKTHKOM,
U3YYEHHOW HaMH MPU IPOBEJACHUH UCCIEAOBaHUS.

B ropuanyeckoil Hayke B HACTOSILIEE BPEMsI OTCYTCTBYIOT KOMIUIEKCHBIE HC-
CJIEI0BaHUs, MOCBAILLEHHBIE TAaHHON TEME.

O0bexT. OOBEKTOM HALIEro UCCIEI0BAaHUS CTajl UHCTUTYT OpayHOro J10rOBO-
pa.

Ipeamer. [IpenmMeToM JaHHOTO UCCIEIOBAHUSA SIBISIETCS MEXAHU3M ITPABOBOTO
peryJMpoBaHus MPOLEYpPhl OCIIApUBaHUs OpayHOTO JOTOBOPA.

Hean. KoMImiekCHO oXapakTepu30BaTh MEXaHU3M IPABOBOIO PEryJIUPOBAHUS
MPOLIETypbl OCapUBaHUsl OPavHOIO I0rOBOPA, 3aKPEIICHHBI B HOpMax MaTepuaib-
HOT'O ¥ MPOLECCYAIBHOIO MPaBa.

3apaum. /[0 AOCTMKEHUS TOCTABICHHOW WENM MPEAIoJiaraeTcsl pelieHue
CJIEIYIOIIMX 3a]a4:

8. Ha ocHoBaHMM MMEIOLIEHCS IMTEPATyPhl BHISICHUTH MPABOBYIO MPUPOLIY
OpadHOro JI0rOBOPA;

Q. PackpbITh IOHATHE U CIOCOOBI OCTIApUBAHUS OPaYHOTO JOTOBOPA;

10. IIpoananu3upoBaTh NPABOBOW MOPSAIOK OCMAPUBAHUS OpAYHOrO JOTOBO-
pa;

11. V3yuuTh OCHOBAHUS AJISl OCMIapUBaHUs OpavyHOTO I0TOBOPA;
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12. TIlpoanamu3upoBaTh CYOBEKTOB, OOJAJAIONIMX TPABOM OCIAPUBAHUS
OpaydHOro JI0roBOPA;

13. PaccMmoTpeTh CpokH ocriapuBaHusi OpavyHOTO JOTrOBOPA,;

14.  BeistBUTH npoOIeMbl IPOLEAYPHI OCTIApUBAHUs OpadyHOTO 10TOBOPA.

Crpykrypa padorsl. ChopMupoBaHHbIE 3a7a4d OOYCIOBUIU CTPYKTYPY IH-
IUIOMHOM paboOThI, KOTOpasi COCTOMT M3 BBEJEHUS, TPEX TJIaB, JOTUYECKH Pa3OUTHIX
Ha pa3zesibl, 3aKJIFOUYECHUS U CIIUCKA JINTEPATYPHI.

Metoa. MeTo0J0THYECKYI0 OCHOBY HMCCJIEIOBAHUS COCTAaBJISIET MeTadu3uKa
nuanekTuka. Hapsay ¢ HUM HIMPOKO MCHOJIB3YIOTCS TaKUE METOJbI MCCIEIOBAHMUS,
KaK: CIIEIUAJIBHO — IOPUIUYECKUI, CPaBHUTEIBHO — IPABOBOM, CTATHCTHUYECKHIA,
aHaJlu3 U Jpyrue npuemMsl 0000IEHUST HAYYHOTO MaTepuana U MPakTUYECKOTO OIbI-
Ta.

Hcrounuku. OCHOBHBIM UCTOYHHUKOM CBEJIECHUN MPU MPOBEIECHUN HCCIIEI0BA-
HUs CTaJdu HOPMAaTWMBHO-NpaBoBble akThl: «KoHcTuTynusa Poccuiickoit @enepannny,
«Cewmelinblil kogekc Poccuiickonn @enepanuny», «I'paxaanckuil koaeke Poccuiickon
®denepanuu (4acTh niepBas)», «KApOUTPaKHBIN MpolieccyalbHbIN Koaeke Poccuiickoii
Oenepanmny, «I'paxaanckuil npoleccyanbHblii kKoaekce Poccuiickoin @enepanuny, a
taxe DeaepabHbIN 3aK0H «O HECOCTOATEIIBHOCTH (OaHKPOTCTBE).

B xone uccnegoBaHus ObUIM Takke M3ydeHbl paOoThl: AHTOKOJbCKOL M.B.,

Mpickuna A.B., Makcumosuya JI.b., Yedpanosoit E.A. u MmHOTHX 1p.
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I'maBal. OO0mas xapakTepuCTHKA NPOLEIYPbI OCIAPUBAHUS OPaYHOro
JA0roBopa

1.1. IlpaBoBasi npupoaa OpavHOro J0roBOpa

He TepsroT cBoel akTyaJIbHOCTH B HAYKE U HAa MPAKTUKE BOIPOCHI, CBSI3aHHbIE
c 000poTOM cynpykeckoro umyuiectsa. [IpaBoBoil pesxuM o011ei COBMECTHOM COO-
CTBEHHOCTH CYNPYTOB, IPUMEHSIEMBbI B HALIEM MTPABOIOPSAIKE B COOTBETCTBUU C IO-
noxeHussMH 4. 1 cT. 33 CK P® u cr. 256 'K P® no ymon4anuio K UMyLIECTBY Cy-
IIPYrOB, HE JIMIIEH HEJAOCTAaTKOB, HUBEIMPOBATH KOTOPBIE 3aKOHOJATENb U IPaBO-
NPUMEHUTENH MBITAIOTCSA PA3IMYHBIMU CIIOCOOAMM.

BypHoe u OpicTpoe pa3BUTHE PHIHOYHBIX OTHOUIEHMH M KanuTaiu3ma B PO,
KOTOpOE€ IMPOUCXOJUT ¢ MOMEHTa oOpa3zoBaHus PD u 1o HAcTOSAMMA MOMEHT, IO-
pOKJaeT HeOOXOIUMOCTh B PAa3BUTHE MHBIX IOPUIUYECKUX MHCTPYMEHTOB, KOTOpPHIE
OBl CIIy)KWJIM JUIsl YCTAHOBJIEHUS U U3MEHEHMs MPABOBOTO PEXUMa CYINPY>KECKOIrO
MMYILIECTBA.

Bpaunslii 70roBOp, MO0 MHEHUIO MHOTUX MPABOBEOB, SBIISIETCS TEM MPABOBBIM
UHCTPYMEHTOM, KOTOPBIHA JIOJKEH CHOCOOCTBOBATh YKPEIUIEHUIO CTAOMIIBHOCTH Kak
BCEr0 TPaXKAaHCKOTr0 000pOTa B LIEJIOM, TaK U 000pOTa CYNpYyKECKOr0 HMMYIIECTBA B
gacTHOCTU. OH, SBJISASACH FOPUAMYECKUM HWHCTPYMEHTOM, KOTOPBIM CYIPYTH MOTYT
U3MEHUTh MPaBOBOI PEXUM HMMYILECTBA, TaKXKe MPU3BaH 00ECHEUUTh 3aIUTy MaTe-
pHUATBHO-TIPABOBBIX MHTEPECOB CYNPYroB, BCTYNHMBIIMX WM BCTyHarolUX B Opak, a
TaK)K€ MHBIX JIUI, YbH MpPaBa M 3aKOHHBIE MHTEPECHl MOTYT OBITh 3aTPOHYTHI MPaBO-
OTHOUIEHUSIMU 0011IeH COBMECTHON COOCTBEHHOCTH CYIPYTOB.

HNucTuTyT OpayHOro 10roBOpa, Oyaydd M3BECTHBIN €I IPEeBHEPYCCKOMY 3a-
KOHOJIATENECTBY , BCE 7K€ He SIBIACTCS M300PETeHHEM HALIEro HAIHOHANBHOTO Mpa-
BOIOPSIKA. YKa3aHHBIN IOPUIWYECKUN WHCTUTYT ObUI pa3paboTaH U anpoOUpOBaH
emé B JIPEBHEPUMCKOM MpaBoM. B HacTosiee BpeMsi OH aKTHBHO IPHMEHSETCS BO

MHOTHX 3apyOeKHbIX NMPABOMOPsIJIKaxX, B TOM 4Kciie B paBonopsakax crpad CHI'.

! Bmagumupckuii-Bynanos M.®. OG30p ucropuu pycckoro mpasa. Pocros u/Jl: ®ennke, 1995. C. 405 — 407.
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B cooTBeTcTBUMM C OEHUCTBYIOIIMM 3aKOHOJATEIBCTBOM, PETYJIHUPYIOIIUM HH-
CTUTYT Opa4HOro JOTOBOPA, CYIPYTH MOTYT YCTAHOBHUTH VISl CYIPYKECKOTO UMYIIIe-
CTBa, KOTOpOE MpruodpeTaercs B Opake, ClIeIyIOUe TPABOBBIC PEKUMBI:

Bo-miepBbIX, peskuM COBMECTHON COOCTBEHHOCTH;

Bo-BTOpBIX, pexuM A07€BON COOCTBEHHOCTH;

B-TpeTbux, pexum pazaenbHONH COOCTBEHHOCTH.

VYka3aHHBIC TIPABOBBIC PEKUMBI MOTYT OBITh YCTAHOBIJICHBI CyNpyramu JM0OO
JUIIaMH, BCTYNAIOIMMU B Opak, Kak B OTHOILIEHUU BCETO MMYIIECTBA, TaK B OTHOIIIE-
HUH OTJICJIBHBIX €r0 BUIOB.

CTOUT OTMETHUTH, YTO HE KO BCEM OOBEKTaMU TPaXJaHCKUX NpPaB, BO3HUKAIO-
MM y CYIPYTroB B IeproJi Opaka, Mo YMOJTYaHHUIO PUMEHSETCS PEXKUM OOIIIei COB-
MeCTHOM coOcTBeHHOCTU. Tak, pexum oOIeil COBMECTHOM COOCTBEHHOCTH HE TPH-
MEHSETCS 110 YMOTYAHUIO K UHTEJUIEKTYyaJIbHONH COOCTBEHHOCTH.

TpaguIMOHHO TUCKYCCHOHHBIM B OTE€YECTBEHHOW IOPUIANYECKON HAYKE SABJIS-
€TCsl BOMPOC OMPEACIICHUS MTPAaBOBOM MpUpoasl OpauHoro jgorosopa. Tak, M.B. An-
takoibckas, C.H. bonnos, A.B. Mbickun, A.B. Cnenakos, E.M. BopoxelikuH, JI.b.
MakcuMoBHY U APyTrUe [MUBUIUCTHI MOCBATUIIM CBOU PaOOTHI UCCIEIOBAHUIO BOTIPO-
ca OIpeeNICHHs] FOPUIUYECKON TPUPOIbI OPaduHOTO JOTOBOPA.

[TpoBens ananu3 paboOT POCCUNUCKUX YUEHBIX-IOPUCTOB, MOCBSIICHHBIX BOMPO-
Cy ompeiesieHus TPaBOBOM MPUPOJbI OpayHOro aoroBopa B PD, MOXKHO OTMETHUTH,
YTO, HECMOTPS Ha OOJIBIIIOE KOJIMYECTBO TAKWUX HCCIICIOBAHWUMN, BCE TOUKH 3PEHUS,
BBICKa3aHHBIC B OTHOIICHUU MIPUPOJIbI OPAYHOTO JOTOBOPA, MOXKHO Pa3/eIuTh Ha JIBE
IPYIIIIBIL.

K mepBoii rpyrmme OTHOCATCS IMBWJIMCTHI, KOTOPBIA CUUTAIOT, YTO OpadHbIN
JIOTOBOP — 3TO Pa3HOBUIHOCTH T'PYIIIbI IPA’KIAHCKO-TIPABOBBIX JOTOBOPOB, KOTOpAas

2
HaIlpaBJICHa Ha OMPEJIeNICHUE MPABOBOTO PEKMMa UMYIIIECTBA".

2 Hanpuwmep, Bparunckuit M.J., Burpsuckuii B.B. JloroBopHoe npaso. Kuura nepsasi: O0miune 1moysoxeHus.
M.: Craryr, 2011. C. 27; Anrokosnsckast M.B. CemeiiHoe npaBo: Y4eOHHK. 2-¢ u31., nepepad. u pon. M.: FOpucrs,
2002. C. 157.
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Ko BTOpOIii e rpymne HeoOX0JUMO OTHECTU T€X YUEHBIX, KOTOPBIE CUHTAIOT,
4yT0 OpauHblii qoroBop B Poccuu — 3T0 cnenu@uyuHbli rpak1aHCKO-CEMENHBIN 10TO-
BOP”.

Ha nHam B3rmsg, CTOUT COrnacuThCsS CO BTOPOM TPYIIIONW HUBUIMCTOB. bpau-
HBII JJOTOBOP KaK COIJAll€HUE, ONMPEACISIONIEe MPaBOBOM PEXUM HMYIIECTBA CY-
IPYroB, UMEET CBOIO 0co0yI0 crenupuKy, 00yCIOBICHHYI0O OCOOCHHOCTSIMHA H CIIe-
U(UKON CEMEMHBIX MTPAaBOOTHOLICHHUS .

B cootBerctBum ¢ nonoxenusimu ct. 40 CK P® O6paynbimM 10roBOpoM mpu3Ha-
€TCsl COIVIAILIEHUE JILI, BCTyNAIOUMX B OpaK, WM COIJIALIEHUE CYNPYroB, ONpeAes-
IOlee UMYIIECTBEHHbIE MTpaBa U 00SA3aHHOCTU CYNpPYroB B Opake W (WIH) B Cllyyae
€r0 PaCTOPIKECHUS.

HopMmbl ceMelHOro 3aKOHOJIATENIbCTBA, PETYIUPYIOIIME HHCTUTYT OpadyHOro
JIOTOBOpA, OIPENEISAIOT CIEIYIOINE Cleuu(UUecKue 4epThl, XapaKTepHbIE TOIBKO
JU1st OpayHOro J10roBOpa!

Bo-nepBbIx, cien@puuHbI CyOBEKTHBIN COCTAaB corjameHus. bpaunsiii 10r0-
BOP MOXET OBITh 3aKJIFOUEH CyNpyramu, BCTAaBIIMMHU B Opak, MO0 JTUIaMH, BCTyTMa-
1olMMHU B Opak. CrienoBaTebHO, HOPMbI CEMEMHOIO MpaBa YTOUHSIIOT U JOMOJHSIOT
nonoxkenus cr. 256 'K P®, xotoprie B kadyecTBe CyOBEKTOB OpayHOro J0TOBOpa
YKa3bIBaIOT TOJIBKO CYTIPYTOB.

Bo-BTOpBIX, coaepxkanre OpayHOro JOroBopa. JTa crneuruduka OpadyHoro Ao-
rOBOPA MPOSBIIETCS B CIEAYIOLIEM:

1. [IpeameTomM cornamieHusi MOTYT OBITh TOJBKO UMYILECTBEHHbIE TIPaBa U
00s13aHHOCTH CynpyroB. CTOUT OTMETHUTb, YTO 3aKOH JOIMYCKAET KOHCTPYHUPOBAHUE
coJiep>KaHue OpayHOro JIOTOBOpa MO MOJIEIH YCIOBHOM CIHENKH C OTJarareabHbIM
VI OTMEHUTENIbHBIM YCIOBHEM, YTO HA MPAKTHUKE HEPEIKO MPUBOIUT K MOIBITKAM
YpETryJIUpOBaHUs JIMYHBIX HEUMYIIECTBEHHBIX OTHOUIEHUWA MEXAYy Cynpyramu
(HanpuMep, MPUOOpPETEeHHE CYNpPYroM HMYIIECTBA IMOCTABUTh B 3aBUCHUMOCTH OT

poXkaeHUS peOeHKA);

s Hanpuwmep, Enxkuna O.C. Bpaunslit 1oroBop kak crnoco0d oOecreueHuss UMYIIECTBCHHBIX MPaB CyNpyros //
I'paxnanckoe npaso. 2009. N 4. C. 42 — 46; Makcumosud JI.b. bpaunsiii norosop B poccuiickom npase. M.: Ocp-89,
2003. C. 26.
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2. HopMmbl ceMelHOTro 3aKOHOIATENbCTBA JOMYCKAaOT BO3MOXHOCTH 3a-
KITFOUCHHUS CyIpyraMu WIH JIUIIaMU, BCTYHAIONUMU B Opak, Kak 0eccpodHoro Opad-
HOTO JIOTOBOpa, TaK U CPOYHOTO OpadyHOro J0roBopa. B mepBom ciydae, OpayHblii
JIOTOBOP MPEKPATUT CBOE JIEHCTBUE C MOMEHTA MpeKpaiieHus: Opaka. Bo BTopom xe
cily4ae MpeJIoJiaraeTcsi, 4To OpayHblid JOTOBOP MPEKPATUT CBOE JNEHCTBUE MO HUCTE-
YEHHUIO CPOKa, YKa3aHHOTO B COTJIAIIICHWH, WM, HA00OPOT, YTO COrJalleHue OyaeT
JIENCTBOBATH U TOCTIE MPEKpalleHus Opaka,

3. 3aK0oH HE JIONMYCKAeT PEryJUpOBaHUE JAHHBIM COTJIAIIEHUEM JIMYHBIX
HEUMYIIECTBEHHBIX MPaB ¥ 00A3aHHOCTEU CYNpPYroB, a TAaKKe MpaB U 00sI3aHHOCTEH
CYNPYTOB KaK pOAUTENICH U YWICHOB CEMbH. YKa3aHHOE MPABUIIO, 3aKPEIUICHHOE B Ce-
MEHHOM 3aKOHOJATeNIbCTBE, 00YCIOBIEHO HE TOJNBKO CYIIHOCTHBIMU OCOOEHHOCTSAMU
ATHX OTHOIICHW, HO ¥ HEBO3MOXKHOCTBIO B CIIy4ae HEOOXOAUMOCTH MPUHYIUTEIb-
HOT'O UCIIOJIHEHHUS COTJIAIIICHUS B YKA3aHHOW YacTH.

B ocranbHON yacTu coaepkaHue OpayHOro JOroBOpa HU YEM HE OTIIMYAETCS
OT MHBIX TPAKIaHCKO-TIPABOBBIX COTJIANNICHUH;

B-Tperbux, TOpSAIOK U YCJIOBHS 3aKIIOYCHHS, U3MEHEHHS U PACTOPKECHUS
OpauHoro goroBopa. OcoObIil CyOBEKTHBIA COCTaB OpayHOro JOTOBOpPA, a TAK¥KE CIie-
upUKa JTUYHBIX HUMYIIECTBEHHBIX IMPABOOTHOIICHUH, PETYIHUPYEMbIX WHCTUTYTOM
OpadHOro J0roBOpa, 00yCIaBIMBAIOT OCOOBIE MPaBUia U YCIIOBUS 3aKJIIOUCHUS, U3-
MEHEHUS M PaCTOPKEHHUsI OpavyHOro JOrOBOpA.

CemeitHOE 3aKOHO/IaTEIHLCTBO YCTAHABIUBAET MUCHMEHHYIO (DOPMY HE TOJIBKO
OpavyHOTO J0rOBOpAa, HO M TAKKE COTJIAIICHHUS, KOTOPHIM U3MEHSETCS MM pacTopra-
eTcsi OpauHbIii JoroBop. bpauHblil JOTOBOp M coramieHne 00 M3MEHEHHH WJIN pac-
TOp>)KEHUU OpavyHOro JOTOBOpa MOMHUMO TOTO, YTO JOJDKHBI UMETh MHUCHMEHHYIO
dbopMy, mouIexKAT HOTApHATLHOMY yaocToBepeHuto. [Iucbmennas (opma 3akmrode-
HUS U HOTApUAIBHOE YJOCTOBEpEHHE OpayHOIro JOTOBOpPA M COTJIAIICHUS, KOTOPHIM
W3MEHSETCSl UJT PacTopraeTcsl OpadHblii TOTOBOP, SBISIOTCS MPABO3ALTUTHRIM MeXa-
HU3MOM HMHCTHTYTa OpadyHOTO JOTOBOPA, KOTOPHIN MPHU3BaH 3alIUTUThL WHTEPECHI HE

TOJIBKO CYIIPYTOB, HO ¥ UHBIX JIALL.



12

[Tomumo TOTO, 4TO OpayHBIA JOTOBOP W COTJAIICHHE 00 M3MEHEHUHU PacTop-
KEHUH OpavyHOTO JOTOBOpA 3aKJIIOYAIOTCA B MUCbMEHHOW (popme M mojasiexar HOTa-
pHATIEHOMY yJIOCTOBEPEHHIO, /Ul 3aIIUTHI MPaB U 3aKOHHBIX HHTEPECOB KPEAUTOPOB
CYIpPYTOB 3aKOH YCTAHOBMJI IPaBWJIO, COIVIACHO KOTOPOMY CYIPYT, 3aKIFOUMBIIHM,
WU3MEHHBIINHN WA PACTOPTIINN OpavHbIi 1OTOBOP, TOJKEH YBEAOMUTH 00 3TOM CBO-
ero KpeIuTopa M KpeIuTOpOB.

Haxkosnern, cemeiiHoe 3aKOHOJATEILCTBO IMPEIyCMATpUBAET CHELHATIbHbBIE OC-
HOBaHUS, 10 KOTOPHIM OpayHbI JOTOBOP IMOJIHOCTHIO WIJIM YaCTUYHO MOXKET OBIThH
OCIIOpEH, T.€., MPU3HAH HEACHUCTBUTEIHHBIM.

CnenoBaTenbHO, HECMOTPSI Ha HAJIWYMM OIpPENETICHHON crenu(puku B Mexa-
HU3ME MIPaBOBOI'O PETYJINPOBAHUS UHCTUTYTa OpayHOro JOTOBOpA, OpauyHbIil 10rOBOP

MMeEET PaBOBYIO IPUPOAY ABYXCTOPOHHEU CIEIKU.

1.2. TloHsiTHe U CIOCOOBI OCIAPMBAHUA OPAYHOI0 10TOBOPA

MpI yxke OTMETHIIM paHee, YTO OpaudHbIil JOrOBOp — 3TO ClieUu(pUUEecKUil BUI
I'PAXKIAHCKO-TIPABOBOI'O JOTOBOPa, KOTOPBIM OIPENEIseT WM U3MEHSET MPaBOBOMU
PEXUM UMYILECTBA CYyNpyroB. bpauHblii 7OrOBOp, BBICTYIAs B TPaXIaHCKOM 000pOTe
crielMprUecKoi pa3sHOBUIHOCTBIO IPaKJaHCKO-TIIPAaBOBOrO JIOTOBOPA, COMIAacHoO 4. 1
cT. 154 T'K P® saBnsgercsa clenkou, TO eCTh, KaK W JIr00as WHas ClIeIKa IOJUNHSIETCS
IIPaBUJIaM JIEUCTBUTEIBHOCTH CIEIOK.

VYcnoBusMU IEHCTBUTENIBHOCTH OPAYHOTO JOTOBOpA SIBIISIIOTCS TE€ JK€ YCJIOBHUSA,
KOTOpbIE SIBJISIIOTCSI YCIOBUSIMU JIEMCTBUTEIIBHOCTH MHBIX CAENOK: CYOBEKTHBIN CO-
cTaB, opMa CIEIKH, KOTOpas COOTBETCTBYET TPEOOBAHUSIM IPa)KTaHCKOTO 3aKOHO-
JIaTeNIbCTBA, COIEPKAHNE CIIETKU (COOTBETCTBUU TPEOOBAHUAM JEHCTBYIONIETO 3aKO0-
HOJIATENIbCTBA), @ TAK)KE COBIAJICHUE BOJM M BOJEU3BABICHUNA CYNpPYroB WIIM JIMII,
BCTYTAIOIIUX B Opax.

CrienoBarenbHO, 3aKOHOAATENb NPEAYCMATPUBAET TEOPETHUYECKYIO BO3MOXK-
HOCTb OCIapUBaHUs OpayHOro JOroBOpa Kak IO OOIIMM OCHOBaHHUSM, KOTOpBIE

NpeaAyCMOTPCHBI T'PAKIAAHCKUM 3adKOHOJAATCILCTBOM MJIA HGHCﬁCTBHTCHBHOCTH cac-
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JIOK, TaK U IO CIEHHUAIbHBIM OCHOBAHUAM, KOTOPBIE 3aKPEIUIEHBI 3aKOHOAATEIEM B
CK P.

JlencTByromiee B HACTOSAIIEE BPEMS CEMEWHOE 3aKOHOAATENbCTBO Pd He
IpeIyCMaTPUBACT MOJIO0KEHUN, KOTOPBIE OBI MPSMO YKa3bIBAJIA HAa TO, YTO TIOHUMATh
noJi ocrapuBaHueM OpadHoro norosopa. I[lpu stom, 3akonogatens B cT. 44 CK PD
MpeIyCMaTPUBACT TOJOKEHHSI, COTIIACHO KOTOPHIM OpayHBIA JOTOBOP MOXET OBITH
MPU3HAH CYJOM HENCHCTBUTEIBbHBIM, 4 TAKXKE TIOJIOXKEHUS, COJraHO KOTOPBIM K
OpayHOMY JOTOBOPY MOTYT OBITh NPUMEHEHBI IMOCIEICTBUS HEACHUCTBUTEIHHOCTU
HUYTOXHOU CICIIKH.

B tonkoBom cioBape C. M. OxeroBa ciioBa «0OCIHapuBaThy», OT KOTOPOro Mpo-
M30IIJI0 CIIOBO «OCHAapUBAHKE» 03HAYAET, BO-TIEPBBIX, «CIOPS, BBIPaKaThb CBOE HECO-
rjacue ¢ 4eM-Iu00; BO3paXKkaTh MPOTUB YEro-M00»; BO-BTOPBIX, «I0OUBATHCS YEro-
1160 B 00pb0e, B CONEPHUUYECTBE C KEM-JTHO00Y.

To ecTh, O CMBICITY 3aKOHA U B COOTBETCTBUM C JIEKCUYECKUM 3HAYEHHEM CJIO-
Ba «OCIapyBaHuE» OCMapUBaHUE OPAUYHOIro JOrOBOpa O3HAYaT mnpoiece (Mpoueaypy),
B pe3yibTaTe KOTOPON OpayHbIil JOTOBOP M3MEHSET CBOE COJIEpKAHUE WUITU TPEeKpa-
[IaeT JENCTBOBATE.

bpaunbIil 1OrOBOp, UCXOIS U3 PACIIUPUTEIBHOTO TOJIKOBAHUS IMOJIOKEHUH CT.
44 CK P®, MoxeT ObITh MO MPUPOJE KaK OCIMOPUMOM, TaK U HUYTOKHOM CIEIKOM.
OcniopuMoit crienkoi OpayHbIil JOTOBOP OyAET B T€X cllydasix, KOrja ero HeJeHCTBU-
TEJILHOCTH JIOJDKHA OBITH MTpU3HaHA cyaoM. HUUTOXHOI ke c/ieiKoi oH OyaeT Toraa,
Korga OyAeT coiep)kaTh MOPOKHU, KOTOPHIC JENIAIOT JIOTOBOP HEACHCTBUTEIIHHBIM
HE3aBUCHUMO OT TAKOI'0 IPU3HAHUS CYAOM.

Ha ocHoBaHuU BBINIECKA3aHHOTO MOYKHO CJEJIaTh BBIBOJ, UTO OpayHBIA JTOTO-
BOP MO>XHO OCIOPUTH HECKOJIBKUMH CITIOCOOAMM:

Bo-niepBbix, eciiu OpadHbIil JOTOBOP MO MPABOBOM MPHUPOJE SBISIETCS OCTIOPHU-
MOM CIeIKOM, 00paTUTCs B Cya ¢ TpeOOBAHUEM O MPU3HAHWUK OpPavHOro JOrOBOpa U

MIPUMEHEHUH TIOCIIEACTBUNA HEACHCTBUTEIBHOCTH;
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Bo-BTOphIX, ecnu OpaydHblil JOrOBOP MO MPABOBOW MPUPOE SBISETCS HUUTOXK-
HOU CIIETTKOU, 00paTUTHCS B CyJ ¢ TpeOOBaHKEM O IPUMEHEHUU MOCIEACTBUM HEeH-
CTBUTEJIBHOCTH HUUYTOKHOU CIEIIKH.

Kpome Toro, He00X0AMMO OTMETHUTb, YTO CEMEUHOE 3aKOHOIATEIBCTBO MPEAY-
CMaTpHUBAET JJI1 CyIPYrOB BO3MOXXHOCTb U3MEHHUTh WJIM PACTOPTHYTH YK€ 3aKIIIO-
YeHHBIH OpauHblii OroBop. To €cTh Cympyru MOTyT T0OpPOBOJBHO, HE Tpuderas K
IIOMOIIM CyJia, ITyTEM IIEPErOBOPOB M3MEHUTH YCIOBUS WIH NPEKPATUTh NEHUCTBUE
OpauHoro jgoroBopa. [ 3TOr0 OHM MOTYT 3aKJIIOYUTh COIJAallleHuE 00 M3MEHEHUU

WIH PaCTOP’KEHUU OpavHOT o JOr0OBOPA.

1.3. IIpaBoBoii MOPsIOK OCIAPUBAHKUS OPAYHOI0 JOr0OBOpPa

3akoHOAaTeNb, YCTAHABIMBAs BO3MOXKHOCTb OCMApUBAHUA OpayHOTO JOTOBO-
pa, HE MOT HE MPEAYCMOTPETH IMPOLIECCYAbHBIEC aCIEKThl TPOBEACHUS TAHHOW MPO-
uenypsl. [IpaBoBoii mopsiiok ocnapuBaHue OpayHoro aorosopa B Poccun perynupy-
IOT MaTepHabHbIC U MPOLIECCYyaTbHbIE HOPMbI PA3JIMYHBIX OTpACiel Mpasa.

MarepuanbHble HOPMBI, KOTOPBIC PETYJIUPYIOT OCIapuBaHWE OpavyHOIro JOTO-
BOpAa, MOXKHO Pa3/IeJINTh HA JABE TPyNIibl. B mepByto rpymity BXOAST HOPMBI CEMEUHO-
ro 3akoHojiaTeNbcTBa. Ko BTOpO# rpyrimne HeoOX0AuMO OTHECTH HOPMBI TPaKIaHCKO-
ro 3aKOHOJIaTeIbLCTBA M 3aKOHOJIATEIILCTBA O OAHKPOTCTBE.

[Tponenypa ocnapuBanusi GpayHOrO JOrOBOpa B Cy1€OHOM MOPSIAKE BKIHOYAET
B ce0s1 HECKOJIBLKO ATAroB, KOTOPHIE MOCIEIOBATEIHLHO CMEHSIIOT APYT ApyTa.

[TepBrIif ATan sBAsSETCA MOATOTOBUTENBHBIM. Ha naHHOM 3Tame HEoOXO0auMO
YCTAaHOBUTH MMEIOTCS JIM TIPEIMOCHUTKH JIJIsI OCTIapUBaHus OpayHOTro JOTOBOpA, IS
ATOTO JIMIAM, KEJIAIOIIUM OCIIOPUTH OpayHBIA JIOTOBOP HEOOXOIMMO OIPEACTUTHCS:

Bo-nepBrIx, ¢ OCHOBaHHEM, 110 KOTOPOMY OYJIE€T OCIapuBaThC OpayHbIN JOTO-
BOpP. MBI yke oTMedalin, 4TO OpadHbIil JOTOBOP MOKET ObITh OCIIOPEH KakK 10 001IruM
OCHOBAHUSM, MPEIYCMOTPEHHBIM TPa’KIaHCKUM 3aKOHOAATEIbCTBOM, TaK M IO CIle-

HUaJIbHBIM OCHOBAaHHUAM, MMPCAYyCMOTPCHHBIM CEMEHHBIM 3aKOHOAATCIIbCTBOM, IIO-
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3TOMY HEOOXOAMMO MPOBECTH aHATU3 MPOLEAYPHI 3aKIIIOUEHUSI OPAYHOT0 JOrOBOpa U
€ro COJIEPKUMOTr0 Ha MPEAMET HAIUYUS Pa3IMYHBIX TOPOKOB;

Bo-BTOpBIX, OMpenenuTs 00JagaeT JId JIMIO, KEJNAroIee OCIOPUTh OpadHbId
JIOTOBOP, MTPaBOM Ha HUCK, TO €CTh, MOXKET JIU ObITh CyOBEKTOM, YbH MpaBa U 3aKOH-
HbIE€ MHTEPEChl HapyUICHbI MPOLEAYPOH 3aKI0ueHUss OpayHOro JOroBOpa JMOO €ro
coaepxkumoe (moapobHee 00 3ToM OyAeT U3JI0KEHO B MIEPBOM pasfielie TPeThel ria-
BBI HaIIel paboThI);

B-TpeThux, onpenenuth HE UCTEKJIM CPOKM HMCKOBOW jaaBHocTU. HeoOxomumo
OTMETHUTb, YTO B HACTOSLIEE BPEMS CYILIECTBYIOT ONPEAEIECHHBbIE MPOTUBOPEUUS
MEXIY IMOJOKEHUSIMH CEMEHHOTO 3aKOHOMATENbCTBA U CIIOXKUBLIEHCS B HACTOSIIEE
BpeMsl MPaBONPUMEHUTENIBHON NMpakTuke (MoJpoOHEEe O CpoKax MCKOBOM JaBHOCTU
MBI pacCKa)keéM BO BTOPOM pa3Jiesie TPEThE! I1aBbl HALLETO UCCIEA0OBAHMS).

Ha BTOpOM 3Tane nuua, enaroiye oCIopuTh OpadHblii JOTOBOP, AOKHBI CO-
3/1aTh MPEANOCBHUIKHA IJIsi TOro, YTOOBI CyJ MOT PAacCCMOTPETh M Pa3peliuTh crop 00
ocriapuBaHuM OpayHOTo J0Tr0BOpa. st TOro He0OXOAMMO:

Bo-nepBbIx, ONpeIeanThCs C 0ABEIOMCTBEHHOCTBIO U ITOCYTHOCTBIO CIIOpA.

[TockonbKy HE TOJBKO CEMEHHOE 3aKOHOJATEIbCTBO MPEAYCMATPUBAET OCHO-
BaHUS ISl OCIIApUBAHKS OPavyHOTO JIOrOBOPa, HO M HOPMBI TPAXKIAHCKOTO 3aKOHO/1a-
TEJIbCTBA, K KOTOPBIM OTHOCSTCS nojoxkeHus PdenepanbHoro 3akona «O HecocTos -
TENILHOCTU (0AHKPOTCTBE)», CIIOPHI, CBSA3aHHBIE C OCHapUBAHUEM OPAYHOIO JIOTOBOPA,
MOTYT BXOJIUTh B KOMIIETEHIIMIO KaK MUPOBBIX Cylel U CyA0B OOLIeH IOpUCAUKIIH,
TaK U apOUTPAKHBIX CYyJIOB.

J171s TOT0, 4TOOBI ONPENETUTHCS C MOABEAOMCTBEHHOCTHIO, HEOOXOAUMO TOYHO
3HaTh: BO-TIEPBBIX, OCHOBAaHUE, 10 KOTOPOMY OpayHbIii JOTOBOP MPHU3HAETCS HEAei-
CTBUTEIbHBIM; BO-BTOPBIX, CTOMMOCThH CYIPY>KECKOTO HMYIIECTBA, KOTOpPOE B pe-
3yJbTaTe OCMapuBaHUs OpayHOro AOrOBOpa OYJET MPU3HAHO COBMECTHOM COOCTBEH-
HOCTBIO CyNPYIOB, TO €CTh, ONIPEACIIUTD LIEHY UCKA.

Bce ocHoBaHug 17151 ocniapyuBaHusi OpayHOTO JI0rOBOPaA, 332 UCKIIOUEHHUEM TEX,
YTO MPETyCMOTPEHBI 3aKOHOJATEIBCTBOM O OaHKPOTCTBE (HECOCTOSATEIBHOCTH),

npeamnojaararoT, 4YTo 3aMHTECPCCOBAHHOC JIUIO JOJIZKHO 06paTI/ITI>C}I 3a SaHII/ITOﬁ CBOHX



16

IPaB U 3aKOHHBIX MHTEPECOB K MUPOBOMY CYJbE WJIHM B CyJ OOLIEH IOPUCAUKIINH, TO
€CTh MOJIOOHBII CIOp JTOJDKEH Pa3pelinTcs B CyJe, BXOASIIEro B CUCTEMY CYIOB 00-
mel ropucaukunu. K MupoBoMy cynbe cieayeT oOpamarbesi B TeX CiydasX, Korjaa
1eHa ucka He npessimaeT 50 Thic. py0., B palloOHHBIN — IpH 1IeHe Kcka cBbie 50 ThIC.
pyo.

Jlena o HECOCTOSTENFHOCTH (OAHKPOTCTBE), B TOM YHUCIIE CIIOPHI, KOTOPHIE CBSI-
3aHbl C OCHapHBaHUEM OpayHOro JOrOBOPa MO OCHOBAHUSM M IpaBUjIaM, MpENy-
cmotpeHHbIM B r1aBbl 1.1 denepanpHoro 3akona «O HeCOCTOATENBHOCTH (OaHKPOT-
CTBE)» MOACYJIHbI apOUTPaKHBIM CyJaM, MOATOMY 3aMHTEPECOBAHHBIM JIMIIAM 32 3a-
IIMTOM IpaB, CBOOOJ U 3aKOHHBIX MHTEPECOB, HAPYIIEHHBIX OpayHBIM JI0TOBOPOM IO
yYKa3aHHbIM OCHOBAHMSIM HEOOXOIUMO 00paIaThCsl C UCKOM B apOUTPAKHBIN CYI.

Yro kacaercs TEPPUTOPHAIBHON MOJCYAHOCTH, TO HEOOXOIUMO PYKOBOICTBO-
BaThCs OOIIMMM JUISI BCEX MCKOBBIX 3aSBJIEHHM ITOJ0KEHUAMHU CT.CT. 28-29 I'TIK PD
u cr.cT. 35-38 AIIK P®, KOTOpBIE yCTaHABIMBAET MPABWJIA O TOM, KaK ONPEACISTH
TEPPUTOPHUAIBHYIO MOJCYTHOCTh CIOPA,;

Bo-BTOpBIX, HEOOXOANUMO COCTaBUTh MOTHUBHUPOBAHHOE MCKOBOE 3asIBJICHMUSI, B
KOTOpOM OyAeT conepxaTrbes (padyna nena, ocHOBaHUS U mpeaMeT ucka. [Ipeamer
UCKa, TO €CTb TpeOOBaHUS, KOTOpBIC 3asBIISIIOTCS B MCKOBOM 3asIBJIEHUH, JIOJKHBI
ObITh MOTHBUPOBAHbI (PAKTUUECKHUMH OOCTOATENHCTBAMM, a TAaKXKE CChUIKAMHU Ha
HOPMBI MaTEPUAIBHOTO MPaBA;

B-TpeTbuX, HEOOXOAMMO MOANUCATH UCKOBOE 3asBJICHHE, OIUIATUTh TOCyJap-
CTBEHHYIO MOIUIMHY, U COOpaTh HEOOXOUMBbIE TOKYMEHTHI.

JIaHHBINM 3Tall OKAHYMBAETCS HAIPABJICHUEM HCKOBOIO 3asIBJIEHUS B CYyJ, KOM-
NETeHTHBIN paccMaTpUBATh CIIOpP 00 OocraprUBaHUKM OPavHOTo J10rOBOPA.

CrnenyoomumM 3TarnoM Mpoleaypbl ocnapuBaHusi OpayHOTO AOTOBOpA SIBIISAETCS
IIPOLIECC PACCMOTPEHMS U pa3pelieHus: cyaoM camoro crnopa. IIpouenypy paccMoT-
PEHUS U pa3pellIeHus Cropa, CBA3aHHOIO ¢ OCIapuBaHUEM OpavyHOTO JOTrOBOPA, B CYy-
JI€ pEeTIaMEHTUPYIOT HOPMBI MPOLIECCYaTbHOTO 3aKOHOJATENbCTBA!

Bo-niepBbIX, 3TO HOpPMBI T'PaKJIaHCKO-IPOLIECCYaJbHOTO 3aKOHOJATEIbCTBA,

KoTophie BKIOUarOT B ce0st HopMbI ['TIK P® u ®denepanbHoro 3akoHa «O MUPOBBIX
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cynbsix B Poccuiickonn ®@enepauun», U, KOTOPbIE PEIIaMEHTHPYIOT NPOLENYPY pac-
CMOTPEHHUS U pa3pelieHus CIIopa, CBSI3aHHOT'O ¢ OCHapUBaHUEM OpayHOro AOrOBOpa B
cyJiax oOuiei I0pUCAUKIINNT;

Bo-BTOpBIX, HOPMBI apOUTPAKHOTO 3aKOHOJIATEIBCTBA M 3aKOHOJATENIHCTBA O
OAHKPOTCTBE, KOTOPBIE PETJIaMEHTUPYIOT MPOLEAypy OcHapuBaHUsi OpayHOro J0ro-
BOpa MO MPaBWJIAM U OCHOBaHUs, IpeaycMoTpeHHbIM riaBoi I11.1 dexepanbHoro 3a-
KoHa «O HECOCTOATENbHOCTH (OAHKPOTCTBE)», TO €CTh NMPU OAHKPOTCTBE (PUINIECKHUX
U FOpUJINYECKUX JIUII.

Taxkum 00pa3oMm, B IepBo# rJ1aBe Mbl NPUILIH K CJIEIYIOIUM BbIBOAAM:

BpauHblii 10rOBOp MOXKHO ONPENENINUTh KaK CIEeUU(UIECKYI0 Pa3HOBUIHOCTD
I'PAKIaHCKO-TIPABOBBIX JOTOBOPOB, HAIPABJICHHBIX HA OINPEIEICHUs IIPABOBOIO pe-
KMMa UMYILECTBAa CyIIPYyroB, a TaKKe JHI, BcTynaromux Opak. I1o cBoeil ropuanye-
CKOM mpupoie OpayHbIii JOTOBOP SIBJISETCS IBYXCTOPOHHEHN CAEIKON (JOTOBOPOM).

OcnapuBanue OpayHOro JOroBopa — 3TO MpoIeaypa MPU3HAHUS OpadyHOTO J10-
rOBOpa WJIM €ro YacTH YKa3aHHBIMHU B 3aKOHE JIMIIAMH (CYNpPyraMy WM WHBIMU JH-
[[aMU) HEJACUCTBUTEIBHONU CIEIKOM, PE3yJbTaTOM KOTOPOHW SIBISIETCS MpPHU3HAHHUEM
CTOPOHAMH COTJIAIICHMS WM CYAOM OpayHOro J0roBOpa MOJHOCTBHIO WM YaCTUYHO
HEJICUCTBUTEIbHBIM WM IIPUMEHEHHUE IOCJIEACTBUN HEIEUCTBUTEIBHOCTH HUYTOXK-
HOM CHEJKH.

[Ipouenypa ocrnapuBanusi OpayHOro JOrOBOpa B CyJE BKIIOYAET B ceOsl He-
CKOJIBKO IIOCJIEIOBATENIBHO CMEHSIEMBIX JTallOB, YPEryJIHpPOBAHHBIX HOPMaMH IIpO-
LECCyaJIbHOTO MpaBa: 1) ycTaHOBJIEHUE MPEANOCHUIOK JUIsi OCMapuBaHUs OpayHOro
JIOTOBOPA; 2) CO3IaHUe YCIOBUM IS OCIIapUBaHUs OPAayHOro J0roBOpa; 3) paccMoT-
peHHre U paspelieHus TpeOOBaHWM O MPU3HAHUU OpavyHOro JOroBOpa HENEHCTBU-

TCJIBbHBIM.
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I'naBa 2. OcHoBaHus Ui OCIAPUBAHNUS OPAYHOI0 J0r0BOPA
2.1. OcHoBaHMA /51 OCIAPUBAHUA OPAYHOI0 JOTOBOPA, NPEeAyCMOTPEHHbIE

ceMeMHbIM 3aKOHOIATEIHLCTBOM

Bpaunblii 1OroBOp B OTEYECTBEHHOM MPABOIOPSIIKE UMEET 0COOYIO IIPABOBYIO
OPUPOAY CHEUUPUYHOTO TPAKIAHCKO-TIPABOBOTO A0roBopa. SABissch crnenudpuye-
CKOM Pa3HOBHUJIHOCTBIO I'PAKJAHCKO-IIPABOBOI'O JOTOBOpPA, OpayHblii AOroBOp 00a-
JTAeT CBOMCTBAMHU JIBYXCTOPOHHEH CHENIKH, B TOM YHKCJIE CIOCOOHOCTBIO OBITH OCIO-
PEHHBIM II0 OCHOBAHUSAM, IIPEIYCMOTPEHHBIM CEMEMHBIM 3aKOHOJATEIBCTBOM (CIIE-
LMAJbHBIM OCHOBAHUSIM), a TaKKE IO OCHOBAaHUAM, MPETYCMOTPEHHBIM TpakKJaH-
CKUM 3aKOHOJIaTEIbCTBOM M 3aKOHOJAATEIBCTBOM O OAaHKPOTCTBE (OOLIMM OCHOBaHU-
M),

['paxnanckmii kogexc P® ycranaBnuBaer B cT. 166 mpaBuiio, coriiacHO KOTO-
pOMY BCE HEJIEHCTBUTEIIBHBIE CIEIIKU Pa3/IeiICHbl 3aKOHOAATENIEM Ha J[BE IPYIIIIBL:

Bo-niepBbIX, BBIACIEHBI OCIIOPUMBIE CIETKH, TO €CTh CHEJKH, HEICHCTBUTEIb-
HOCTh KOTOPBIX JOJDKEH Npu3HaTh cya. CrnegoBaTenbHO, 00palasch B Cy1 3aUHTEpe-
COBAHHOE B 3allIUTE CBOMX MPaB, CBOOO] 1 3aKOHHBIX MHTEpEcax JIMIO JOJKHO 3asiB-
JSTh TPEOOBaHUS O MPU3HAHUM CyIO0M OpayHOro AOrOBOpa HENEWCTBUTENBHOU CHE-
KOW ¥ O IPUMEHEHUHU MOCJIEACTBUM €r0 HEAECUCTBUTEIILHOCTH;

Bo-BTOpPBIX, HUUTOKHBIE CHIEIKH, TO €CTh, CAEIIKH, KOTOPHIE SBIISIOTCS HEIEH-
CTBUTEIbHBIMU HE3aBUCHUMBI OT TOTO, MPU3HAET UX TAKOBBIMHU CYJ WU HET, a CyA
JOJDKEH JIMIIb NPUMEHHUTh MOCIEACTBUS HEEHCTBUTEIBHOCTH CAENOK. B aTOM ciy-
Yyae 3aMHTEPECOBAHHOE JIMIO JODKHO 3asBIIATH TOJBKO TPEeOOBaHUS O MPUMEHEHHUU
MOCJICJICTBUN HEJIEHCTBUTEILHOCTH OPAaYHOTO TOTOBOPA.

Bpaunblii 10OroBOp B CUITy TOTO, YTO MOAYMHSAETCS OOIIMM JJI BCEX Tpa)aaH-
CKO-TIPABOBBIX JIOTOBOPOB U C/AEJIOK IpaBUiIaM, TaKKe MOXKET ObITh KaK OCIIOPUMOI,
TaK U HUYTOKHOM CHEIKOM.

CeMeitHOE 3aKOHOJIATENBCTBO COJAEPIKUT CIIEUAIbHbIE OCHOBAHUS, MIPU HAJIU-

YUU KOTOPBIX OpayHbIil IOrOBOP SIBISETCS OCIIOPUMOM MIJIM HUYTOKHOM C/IEJIKOM.
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Ecnu ycnoBus 6payHOro 10roBopa CTaBsT OJHOTO U3 CYINPYra, €ro 3aKIt04HB-
IeT0, B KpaifHe HEOJIAronpHusITHOE MOJI0KEHUE, OpauyHBIid TOTOBOP MOXET OBIThH MOJI-
HOCTBIO WJIM YaCTUYHO IIPU3HAH CyJOM HEACUCTBUTENBHBIM. 1O €CTh, IOJIydaerTcs,
TaKOM OpayHBId JOTOBOP SBISETCS OCIOPUMOM CHENKOW. YKa3aHHOE OCHOBaHHE
MPEAYCMOTPEHO 3akoHoAaTeneM 4. 2 cr. 44 CK PO.

CeMeitHOE 3aKOHOAATENICTBO HE COJAEPKHUT IOJIOKEHUM, YCTAHABIMBAIOIIUX
npaBuia O TOM, KaKk TOHUMATh KaTErOPHUIO «KpailHe HEOJArompusTHOE MOJOXKEHUEY.
VYKa3zaHHas KaTeropus sIBJISETCS OLEHOYHOM M OINPENENSIETCS CaAMOCTOSITENIBHO CY-
JIOM, KOTOpBIM JIOJKEH OLIEHUTh BCE OOCTOSATENbCTBa jena. BepxoBHbli cyn PO,
HaIpUMep, CUUTAET, YTO B KpailiHe HEeOJaronpUsATHBIE MOJIOKEHUS CYIpyra MOXKET
IOCTaBUTh OpavHbIN OTOBOP, KOTOPBIE COAEPKUT YCIOBUS, MOTHOCTBIO JIMILIAOLINE
ero mpaBa COGCTBEHHOCTH HA HAXKUTOE MMH B IEPHOJ OpaKa MMYyIIECTBa .

3akperienne B CK P® Takoro ocHOBaHUS ONPaBAAaHO, ITOCKOJIBKY ITO3BOJISET
NPENOTBPATUTh 3JI0YNOTPEOJICHHS CKIIAJIBIBAIOIIMMCS MEXAY CYNPYraMu, a TaKKe
JUIAMH, BCTYMAIOMMMHU B Opak, JIMYHbIE OTHOLIEHHUS, KOTOPHIX OCHOBAaHbI Ha YyB-
CTBE NPUBA3AHHOCTH JHYHON 3aBUCHMOCTH, YPE3MEPHOTO JOBEPHS APYroi . 3aKOHO-
JaTeNb, 3aKPEIisdsl B CEMEMHOM 3aKOHOAATENIbCTBE YKa3aHHOE CIEUaIbHOE OCHOBA-
HUS, TOTIBITANICS MTPEAOTBPATUTh CUTYAILlMH, IPU KOTOPBIX MOANKUCAHUE OpayHOro J10-
roBopa IOJ| BO3JACUCTBHEM CYry0O JUYHBIX MOMEHTOB MOXKET MPUBECTU K CylIe-
CTBEHHOMY HApYIIECHUIO TIPAB ¥ 3aKOHHBIX HHTEPECOB OJJTHOTO U3 CYNPYTOB.

CemeitHOE 3aKOHOATENBCTBO PP Kak O crenuasbHOM OCHOBAaHWW NMPU3HAHMS
OpayHOro JOroBOpa HEJEHCTBUTEILHBIM TOBOPUT O MPU3HAHUS 3aKIIOUYEHHOT0 Opaka
HenerctBuTenbHbIM. B c1. 30 CK P® ycraHoBieHa HOpMa, B COOTBETCTBUU C KOTO-
poii cya, paspelias BOIPOC O HEACHCTBUTENBHOCTH Opaka, 3aKJIFOUYEHHOTO MEXKITY
CYNpyramu, TOJKEH ONPeNeNuTh CyAb0y OpauHOro JOroBopa, MpU3HaBas €ro MojaHo-
CTBIO WJIM B YACTH JE€HCTBUTEIBbHBIM WA HEJECHCTBUTEIbHBIM.

3aKIr0YeHHBIH Opak B COOTBETCTBUU C HOPMAaMH CEMENHOTO 3aKOHOJAaTEIbCTBA

MOKET OBITH IMPpHU3HAH CyaAOM HGJIGI\/’ICTBI/ITGHBHBIM, CCJIIN:

*1I1. 15 IocraHoBICHHE [Mnenyma BepxoHoro Cyna P® ot 05.11.1998 N 15 (pen. ot 06.02.2007) "O npume-
HEHUH CyJIaMU 3aKOHO/IaTeIbCTBA [IPU PACCMOTPEHMH e 0 pacTopskeHnu Opaxa" // 1992-2017 Koncynsrantllnoc;,
® Anrokonbckas M.B. Cemeiinoe npaso. M., 2002. C. 162.
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[TepBoe, HapyIIaeT ycaoBUs U TpeOOBaHUS, KOTOPHIE YCTAHOBJICHHI B CT. 12-14
CK P® mu6o B 1. 3 cT. 15 CK PD;

Bropoe, eciu 3akitoueH ogHUM UM 000MMU CyTlipyraMu 0e3 IeJH co3AaTh ce-
MBIO, TO €CTh, €CITH 3aKTI0YeH (PUKTUBHBINA OpaK.

BpauHblii 1OrOBOp SABIISIETCS HUYTOXKHOM CHEJKOM, €CIM HapylIaeT UHbIE Tpe-
OoBaHUs, MPEyCMOTPEHHBIE 3aKoHO1aTesieM B 4. 3 cT. 42 CK PO®:

Bo-miepBBIX, ecim orpaHMYMBAET MPABOCIIOCOOHOCTh HII JEECTIOCOOHOCTh CY-
MIPYrOB, BKJIIOYas OrPaHUYEHUE IOJUTUYECKUX, COLUHUAIBHBIX, YKOHOMUYECKUX H
JIMYHBIX IIPaB CYNPYroB. DTO IMOJOKEHHUE, BKIOYEHHOE B 4. 3 cT. 42 CK P®, xoppe-
cnoHaupyer ycraHoBiaeHHOM 4. 4 cT. 4 CK P® Hopme, B COOTBETCTBUU C KOTOPOM
IpaBa TpaxJaaH B CEMbE MOTYT OBITh OIPaHUYEHBI TOJIBKO Ha OCHOBE (heJepaibHOro
3aKOHA M TOJBKO B TOM Mepe, B KaKOW 3TO HEOOXOUMO JJIsl TOCTUKEHUS 1eJieH, mo-
CTaBJICHHBIX NIE€pPE]] CEMEUHBIM 3aKOHOJATEIBCTBOM,;

Bo-BTOpHBIX, €ciii yCIOBUSL OpayHOro JI0rOBOpPA HAPYIIAIOT 3alpPeT Ha OrpaHu-
YeHHE TpaBa CYNPYTroB Ha oOpalieHue 3a CyJae0HOM 3aluTo, KOTOPOE TapaHTUPO-
BaHO He ToJbko KoHcturyuueir PO B n.1 cT. 46, HO U mporeccyaabHbIM 3aKOHO/1a-
TeIbCTBOM P®D;

B-TpeTpux, ecnu ycinoBus OpayHOro JOTOBOpPA PETYIHUPYIOT MpaBa M 00s3aH-
HOCTH CYIIPYTOB B OTHOILICHUM JETEH, a TAK)KE€ WHBIX WICHOB CEMbH. 3aKpeIlissl JaH-
HBIN 3alpeT, 3aKOHOIATENIb UCXOJIUT U3 TOTO, UTO COIJIAIICHUE HE MOXKET YCTaHaBJIU-
BaTh MpaBa U 00s13aHHOCTH TPETHUX JIHII;

B-deTBepThIX, €CiiM yCIOBUS OpadyHOrO JOTOBOpa PETJIAMEHTHUPYIOT JIUYHBIC
HEUMYIIECTBEHHbIE OTHOIICHUS cynpyroB. CyllecTBoBaja MpakTHKa, KOrJa peria-
MEHTAIIUIO0 JIUYHBIX HEUMYIIECTBEHHBIX MPaB CYNPYTrOB MPUBS3BIBAIN K YCIOBHUSM,
peryJMpYIONIUM JUYHBIE UMYIIECTBEHHBIE MpaBa CynpyroB. Paccyxaanu Tak: eciiu
3aKOH JIOMYCKAaeT 3aKII0YeHHE OpayHOro JI0roBOpa Ha OTJararelbHbIX WU OTMECHU-

TCJIBHBIX YCIOBUAX, 3HAYUTHh €CTh BO3MOXHOCTb PEriIaMCHTHPOBATL WU JIMYHBIC HC-
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UMYIIIECTBEHHBIC OTHOMIeHUs. OHAKO, Cye0Has MpaKkTHUKa MOIuIa M0 NHOMY ITyTH,
HE MpU3HaBas TAaKOU BO3MOKHOCTH';

B-nsaTeix, ecnu OpauHbIi AOTOBOP COAEp)KaTh YCJIOBHUS, HalpaBJE€HHBIE Ha
OTpaHUYCHHE IpaBa HETPYAOCHOCOOHOTO HYXIAIOMIETOCS CyNpyra Ha TOJyYCeHHE
COJIep)KaHMs, IMOCKOJIbKY 3aKOH HE JOMYCKaeT CHHKEHHE YPOBHS T'apaHTHPOBAHHO-
CTH IIpaBa Ha MOJYYECHUE COJICPIKAHUS,

Hakonen, yuntbiBas TOT (akr, 4to 3akperieHHas B 4. 3 cr. 42 CK P® HopMma
HE YCTaHABJIMBACT HMCUEPIILIBAIONINN TEpeueHb TPeOOBaHMUM, HAPYIICHHE KOTOPBIX
BEJIET K MPU3HAHUIO OpPAavyHOro JOTOBOpPa HUYTOXKHBIM, TAKUM OCHOBAHHEM MOXKET
OBITH JIF00O€ YyCIOBHE OpayHOTO JOTOBOpA, KOTOPOE MPOTUBOPECUYUTH OCHOBHBIM
HayaJlaM CEMENHOro 3akoHoAaTeabcTBA. OCHOBBI CEMEHHOI0 3aKOHOATEIbCTBA, KO-
TOpPbIE MOTYT HapylIaTbCsl CYNpyramMy MpHU 3aKIOYEHUM OpayHOTO JOroBopa, 3a-
KperuieHbl 3akoHojiaresieMm B ¢T. 1 CK PO.

Koppecnionaupyet coaep:kaHuio JaHHOW HOPMBI U MPABWIO, 3aKPEIUICHHOE B
ct. 168 I'K P®, koTOpO€ yCTaHABIMBAET KAYECTBE OJHOTO U3 OCHOBAHWM ISl OCIa-
puBaHUs OpayHOTO JIOrOBOpa HapyIlIeHUE TPeOOBAHMM 3aKOHA WJIM MHOTO ITPABOBOTO

aKTa.

2.2. OcHoBaHMs VISl OCTIAPUBAHUsI OPAYHOTO T0TOBOPA, MPEXYCMOTPEHHbIE

rpaxkiaHCKMM 3aKOHOAATEJIbLCTBOM

Bpaunslii oroBop B cooTBeTcTBUU I1. 1 cT. 44 CK PD MoxeT OBITh OCIIOpPEH HE
TOJBKO IO CIEHUaIbHBIM OCHOBAaHUSIM, MPEAYCMOTPEHHBIM CEMEWHBIM 3aKOHOa-
TEJIHLCTBOM, HO TIO0 OOIIMM JJI BCEX CIETIOK OCHOBAHUSM, MPETYCMOTPEHHBIM B TJIaBE
9 'K P®, a Tax’ke HOpMaMH 3aKOHOJIaTEIIbCTBA O HECOCTOATEIIBHOCTH (0aHKPOCTRBE).

OcnapuBaeMblii 10 OCHOBaHUSM, ycTaHOBIEHHBIM B 'K P® nna nenelicTBu-
TEILHOCTH CIICJIOK, OpayHbIM JTOTOBOP MOXKET OBITh KaK HHYTOXKHOM, TaK M OCIIOpPH-
Mo caenkoil. OciopuMo cAenKoi OpayHblid 1O0rOBOP MOXKET OBITh 1O LIETOMY PAIY

OCHOBaHUU, npenycMoTpeHHbIX 'K PO 1151 HeelCTBUTEIBLHOCTH CAEIOK.

® Onpenenenne Bepxosroro Cyma Pd ot 20.12.2016 N 5-KI'16-174 // 1992-2017 Koucynsrantllmoc;
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Ocnopumoii crenkoi siBisieTcs OpadHblil 1OrOBOpP, KOTOPBIM 3aKIII0OYEH HECo-
BEpLIEHHOJIETHUM B Bo3pacte oT 14 no 18 ner 6e3 cornacus poauTeneil, yCbIHOBUTE-
ner Wi noneuutese. Takoe ocHoBaHue peaycMoTpeHo ct. 175 'K PO.

CK P® B oTHOIIEHHH CYOBEKTHOTO COCTaBa OpayHOro JOrOBOpa yCTaHABIIMBA-
€T JIMIIb TPABWIIO O TOM, YTO OpadyHbIN JOTOBOP MOKET OBITh 3aKIIOYEH MEXIY JIH-
[aMH, BCTyHarIKUMU B Opak, uin cynpyraMm. CiaegoBaTeabHO, 3aKOH HE OTrpaHUYH-
BaeT BO3BpAT JIML, 3AKIIOYAIONMX OpauyHblii JOrOBOp, JaBail JUIIb OTCHUIKY Ha UM-
nepaTuB 0 OpauHOM BO3paCTe JIMII, BCTYIAIOIINX B Opak.

CeMeitHOE 3aKOHOAATENICTBO OTHOCUTENIBHO OpayHOro BO3pacTa JUIL, BCTY-
NaoUMX B Opak, FTOBOPUT HaM CIIEAYIOIIEE:

Bo-niepBbIxX, 1o o0uiemy npaBuily, OpadHblii BO3pacT JTOCTUIaeTCsl B MOMEHT
COBEPILEHHOJIETHSI, TO €CTh B MOMEHT, KOTI'Jla JIMIy, BCTyHaromeMy B Opak, UCIIOJHSI-
ercs 18 ner;

Bo-BTOpBIX, A0OMyCKAaETCS BOZMOXKHOCTD 3aKJIFOUEHHS Opaka JUIaMu, KOTOPbIM
UCIIOJIHWIIOCH 16 JeT, ycTaHaBIMBasl AJisi ATOrO CIEIYIOUIME yCJIOBUA: 1) Hanuuue
YBOKUTEIbHBIX MPUYHMH JUIsl BCTYIUIGHUS B Opak; 2) HaJW4HMe pa3pelleHus opraHa
MECTHOTO CaMOYTIPABJICHUS ISl €r0 3aKJIFOUCHUS;

Bo-BTOpBIX, B UCKITIOUUTEIBHBIX CIIydasx 3aKOH JOMYCKaeT 3aKitoueHue Opaka
munamu, gocturmumu 14 ner. Ho asis 3Toro Heo6XoauMo, 4ToObl 3aKOHOM CYObEKTa
P® Obu10 yCTaHOBIEHO MOPSAOK M YCIOBHS, MIPU HAIMYMU KOTOPBIX BO3MOXKHO 3a-
KJIIOYEHHs Opaka MEeXy TaKUMH JIUIIaMH.

3aKoH, TOMycKasi BOBMOYKHOCTh 3aKJIIOUeHUsI Opaka JulaMu B Bo3pacte oT 14
1o 18 ner, nomyckaer U BO3MOXKHOCTD 3aKJIIOYEHHS] TAKUMU JIUI[AMH OpayHOro J10TOo-
BOpPa, KOTOPBIA UCXOA UX OykBasibHOTO TOJKOBaHUA CT. 175 'K PD moxet ObITh 3a-
KJIFOYEH JIMIIb [PU HAJIMYHUH COTJIACHUSA CO CTOPOHBI POJIUTENICH, YCHBIHOBUTENEH WU
MTOIIEYNUTENEH.

B cootBerctBuu co cr. 176 'K PD Opaunsiii 10roBop, KOTOPHII 3aKJII0UYEH JIH-
1IOM, OTPaHUYEHHBIM CYJIOM B JIEECIIOCOOHOCTH, 0€3 COracHsl MOMEeUnTENs TaKKe SB-

JIAETCS OCTIOPUMOM CAETKOU.
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Ocnopumoii caenkoil cya B cootBeTcTBuM co cT. 177 'K PO moxer npuszHaTh
OpavHbIil 1OrOBOP, 3aKJIIOUEHHBIN JTUIIOM, KOTOPOE HE CIOCOOHO MOHUMATh 3HAUYCHUS
CBOUX JCHCTBHUI WIH PYyKOBOJIUTH UMHU.

B cuny nonoxenuii cr. 178 'K P® cyn MoxeT npusHaTe OpadHblid TOTOBOP
HEJICHCTBUTEIBLHON CIIEIKOM, eciiu OpayHblil JOTOBOP OBLI 3aKIIIOUEH IO0JT BIUSHUEM
CYILIECTBEHHOI0 3a0iyxaeHus. [I[pumepbl TOro, 4To0 MOKHO CUUTATh CYIIECTBEHHBIM
3201y KICHUEM, MTPUBEICHBI 3aKoHOaTesieM B 1. 2 ¢T. 178 'K PD.

Haxomnerr, ocnopumoit ciefkoi sBisieTcss OpadHbIi TI0TOBOP, KOTOPBIN 3aKITIO-
YeH M0JI BIMSHUEM OOMaHa, HACWUJIWS, YIPO3bl, WU HEOJAronmpUsITHBIX 00CTOATEINb-
CTB. YKa3aHHOE€ OCHOBaHUE, npeaycMoTpeHo cT. 179 'K P®. /lanHas HOpMa Takxe
TOBOPUT HaM O TOM, KaK IOHUMATh «OOMaH», KHACUIIUE» U «yTPO3bI».

B ropunnueckoit Hayke OpadyHbie JOTOBOPBI, KOTOPBIC 3aKIIOUEHBI MOJI BIIMS-
HUEM HEOJIaroNmpHUATHBIX 00CTOSATENHCTBAX, MPUHATO UMEHOBATh «KaOadbHOUM clen-
Koit». E€ HeoOX0oauMO OTrpaHUYMBATh OT OpayHbIX JOTOBOPOB, CTABSIIUX OJHOTO U3
CynpyroB B KpaitHe HeOnaronpustHoe nonoxenue (ct. 44 CK P®), no cienyromum
OCHOBAHUSM:

IlepBoe, mpu ocnapuBaHWM OpPayHOrO JOTOBOpA MO CIELHATLHOMY OCHOBA-
HUIO, TIperycMoTpeHHoMY cT. 44 CK P®, He TpeOyeTcsi J0Ka3bIBaTh, UTO CYNpyT 3a-
KJIFOUMJT OpauyHbIil JOrOBOP Ha KpaifHe HeOJIaronpusTHBIX YCIOBHUSAX W3-3a CTCUCHUS
TSDKEJIBIX )KM3HEHHBIX 00cTOsITeNhCTB. Kak oTmeuaer, Uedpanosa E.A. 3akoHO1aTETH
BBEN B CK P® ykazanHoe ocHOBaHME JIsi OCIIapUBaHUsl OpayHOTO TOTOBOPA MCXOIS
U3 TOT0, YTO «CYIPYT MOXET OTKa3aThCs MOJTHOCTHIO OT MPaB Ha UMYIIECTBO, HAXKU-
Toe B Opake, ¥ OT MpaBa Ha COJACPNKAHUE OTHIOb HE BCICACTBUE TSKEIOTO CTCUCHUS
00CTOSITENIHCTB, & HAMPOTHUB, MPEOBIBAsi B COCTOSIHUM JIOOBU M TIOJIHOTO JIOBEPHUS K
OyayieMy cynpyry, pe30HHO MoJjiarasi, 4To MOoANUCaHueM OpayHOro A0roBopa Ha Ta-
KHX YCIIOBUSX OH YCTpaHSET MPEMSATCTBUE K CTOJIbh BOXKJICICHHOMY 3aKOHHOMY Opa-
Ky'»;

Bropoe, HeneHCTBUTENBLHOCTh Ka0aJIbHOrO OpavyHOro JOroBOpa U OpavyHOro

JIOTOBOPA, CTABAIIETO OJHOTO M3 CYNPYTrOB B KpailHEe HEOIAronmpusTHOE MOJIOKECHHE,

"Yedpanosa E.A. UMyIiecTBeHHbIC OTHOLIEHHS B POCCHICKOiT cembe. M., 1997. C. 60.
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MMEET pa3Hble Iopuauyeckue nociueactus. Ecinu, B mepBoM ciayuyae IpUMEHSTCS OJl-
HOCTOPOHHSISI PECTUTYIUS W B3BICKaHUE yIepOa B Ka4eCTBE Croco0a 3aluThl TPasB,
CBO0O/T ¥ 3aKOHHBIX MHTEPECOB, TO BO BTOPOM MPUMEHAETCS YKe JTBYXCTOPOHHSIS pe-
CTUTYIIUSL.

Hu4utoxxHbIM 1O OCHOBaHMSIM, IpeaycMOoTpeHHbIM 'K P® nns HenelcTBuU-
TEILHOCTHU CIIETIOK, OpavyHbIi IOTOBOP SIBJISIETCS:

Bo-miepBbIx, eciu npu 3aKI0YeHIN OpavyHOTO JOTOBOpA HE coOMoIeHa Gopma.
VYkazaHHOE€ OCHOBaHHE ISl OCIIApUBaHUs OpayHOro JIOrOBOpPA MPETYCMOTPEHO 3aKO-
HomareneM B 162 'K P® (B penaknuu ['K PO, nefictBoBapmieii 10 1 centsiops 2013
roJia, TAKOE OCHOBaHHe ObLIO 3aKpemeHo B cT. 165 TK PD°).

MBI y:ke oTMEeUasu, 4YTO 3aKOHOJIaTelIb I OpavyHOro JI0roBOpa MPeayCMOTpe
HE MPOCTO MUCHMEHHYIO (hOpMY, HO U MPETyCMOTPEI MPABUIIO, COTJIACHO KOTOPOMY
OpauHbIi TOTOBOP 00s3aTEIBLHO JIOJKEH MIPONTH HOTApHaIbHOE YIAOCTOBEPEHUE. DTO
MPABUJIO 3AUIIAET HE TOJIBKO CYNPYroB, 3aKIIOUMBIINX OpayHbIN TOTOBOP, HO U UX
KOHTPAreHTOB, MOCKOJIbKY B HACTOSIIIEE BpeMsl HOTapUyCaMH BEIETCS peecTp Opau-
HBIX JJOTOBOPOB;

Bo-BTOpBIX, €C/TM 3aKITI0UEH C TPaKIaHMHOM, KOTOPBIM MIPU3HAH CYI0M Hefee-
criocoOHBIM. J[aHHOE OCHOBaHHE JJIsl OCIIAPUBAHMSA OPAvYHOTrO JOTOBOpPA 3aKPEIICHO
3akoHogareneM B cT. 171 'K P®D;

B-Tpetbux, ecnu SBISETCS MHUMBIM, 3aKJIIOUCHHBIM JIMIIb ISl BUa, Oe€3
HaMEPEHUs CO3/1aTh COOTBETCTBYIOIIUE IOPUIUYECKUE IMOCICACTBUS, WU MPUTBOP-
HBIM, 3aKJIIOUYCHHBIM C IEJbI0 MPUKPBITh JPYTYIO CAEJIKY, B TOM YHCIE CACIKY Ha
WHBIX YCIIOBUSIX, CIICTKOM.

JleiicTBytoIlee B HACTOSAIIEE BpeMs 3aKOHOIATEIBCTBO HE COJEPKHUT B cede

KpUTEpHUIl, O KOTOPHIM MOXHO OBbLIO Obl OTTPAHMYUTH MHHMbBIE U TPUTBOPHBIC

8 ®enepanpubiii 3akoH ot 07.05.2013 N 100-D3 (pen. ot 28.12.2016) "O BHeceHUH U3MEHEHUI B TIOAPa3IEIIbI
4 n 5 pa3pena | yactu nepBoii u crareio 1153 wactu Tperbeit ['paxxnanckoro koxekca Poccuiickoii deneparun” //
1992-2017 Koncynsrantllntoc;
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CHIENIKU OT MHBIX CIeNOK. Takue Kputepuu BbIpabOTaHbl B HACTOSIIEE BPEMsI MPaABO-
IIPUMEHUTEIIBHOU npaKTHKoﬁg.

MHuMbIE U TPUTBOPHBIE OpayHbIE JOTOBOPHI 3aKIIIOYAIOTCS Cylmpyramu s
pa3IUYHBIX LENei, HanpuMep, YTOObl U30eXaTh OOpallleHHs] B3bICKAaHUS HA MMYIIle-
CTBO, KOTOPOE SBIISUIOCH IIPEAMETOM OPadHOro JOroBopa’™.

B-ueTBepThIX, €CIM 3aKII0YEH C LENbI0, IPOTUBHOM OCHOBAM IMPaBOMOPSAIKA U
HPaBCTBEHHOCTH, KOTOPBIE B IOPUANYECKON HAayKe MPHUHATO HA3bIBATh AHTUCOLUANIb-
HBIMU.

[Ipn mpumenenun Hopmel cT. 169 'K PO, 3akpennsromen TaHHOE OCHOBAHUE
JUIs OCTIapUBaHMs OpayHOIo I0TOBOPA, BOZHUKAIOT TPYAHOCTH, O0YCIIOBJIEHHBIE TEM,
4TO ACPUHHUIIMUA «OCHOBBI NMPABOMOPSAKA» U «HPABCTBEHHOCTH», SIBISSCH OLICHOY-
HBIMH KaTErOpUsIMU, MOTYT MO-Pa3HOMY TPAaKTOBAThCS yYaCTHUKaMHu obopota. Of-
HAKO, 3TO OOCTOATENILCTBO HE MPEMSATCTBYET NPUMEHEHUIO TAaHHOTO OCHOBAHMS IS
PUMEHEHHUS OCIEICTBHIT HUYTOKHOCTH GPavdHOr0 JOr0BOPA CYAaMH |

Hakonel, ecnu ero cojep:kxaHue HE COOTBETCTBYET TpeOOBaHUAM 3aKOHA WITU
WHBIX MTPaBOBbIX akToOB (cT. 169 'K PD).

[IpeaycMaTtpuBaeT OCHOBaHHUS AJIA OCIIAPUBAHMS OpPavyHOTO OrOBOpa M 3aKO-
HOJIATEIICTBO O HECOCTOATENHHOCTH (OaHKpOoTCTBE). OCOOCHHO aKTyaJIbHBIMU TIOJIO-
YKEHUSI 3aKOHOJIATEJIbCTBA O OAHKPOTCTBE (HECOCTOATEIILHOCTH), MpEeIycMaTprBalo-
II1Me OCHOBAaHMS ISl OCHapuBaHUsl OpavyHOIo JIOroBOpa, CTalM C BBEJACHUEM B JICH-
CTBHE IPOLEAYD, IPUMEHSIEMBIX B JIEJIaX O HECOCTOATEIbHOCTU (OAaHKPOTCTBE) rpax-
nan'?,

B 1. 3 cT. 61.1 ®enepanpHoro 3akoHa «O HECOCTOATEILHOCTH (OAaHKPOTCTBE))»
YCTaHOBJIEHO, 4TO Mo npaBuiam riaassl [1I.1 ykazanHoro 3akoHa MoryTt ObITh Ocrope-

HbI JIEHCTBUSA, KOTOpPbIE HAIlPaBJIEHbl HA UCHOJHEHUE 0053aTeNIbCTB U 00SI3aHHOCTEM,

® Hampumep, Onpesenenne Bepxosroro Cymaa Pd ot 16.07.2013 N 18-KI'13-55; ITocranosnenne Ilnenyma
BAC P® ot 12.10.2006 N 53 // 1992-2017 KoncynsranTlitoc;

% Hanpuwmep, Onpenenenne Bepxosroro Cyaa P® ot 08.02.2017 N 307-3C16-19937 no neny N A42-
4381/2015 // 1992-2017 KoucynsrantlLitoc;

1 Omnpenenenne Koncturynnonnoro Cyma P® ot 08.06.2004 N 226-0 // 1992-2017 KoncyabTanTtllmioc;

12 ®epepanbhbiii 3akon ot 29.06.2015 N 154-03 (pex. ot 23.06.2016) "O6 yperyanpoBaHHH 0COGEHHOCTEI
HECOCTOATENBPHOCTH (OaHKPOTCTBa) Ha Tepputopusax Pecryonmku Kpeim u ropoga denepansHoro 3Hadenus CeBacto-
MOJISL ¥ O BHECCHHH M3MCHCHUI B OTAEIbHBIC 3aKOHOAATENbHbIC akThl Poccuiickort @enepanuu" (¢ U3M. U JIOML., BCTYIL.
B cuiy ¢ 21.12.2016) // 1992-2017 Koncynbrantl Littoc;
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BO3HHKAIOIIMX B COOTBETCTBUHU C CEMEHHBIM 3aKOHOJATEIBCTBOM. B cOOTBETCTBUU C
no3uinii, BeickazanHou [lnmenymom BAC P®, no mpaBunam rnasel III.1 3akona o
OaHKpPOTCTBE MOTYT, B YACTHOCTH, OpayHbIl I0TOBOP U COIJIALLIEHUE O pa3felie UMYy-
IIECTBA CYIIPYrOB .

3aKOHO/ATENBCTBO O OAHKPOTCTBE (HECOCTOSITENIBHOCTH) IpenycMaTpUBAET
HECKOJIbKO OCHOBaHUH /JIsl OcTIapuBaHus OpayHoro gorosopa. K HuM otHoCSTCS:

Bo-niepBbIX, nmogo3purenbHbie caenku. B coorBercTBum ¢ m. 1 c. 61.2 ®ene-
panbHOrO 3aK0oHa «O HECOCTOSTENBHOCTH (OAaHKPOTCTBE)» OpayHblil JOTOBOP SIBISET-
Csl TIOJIO3PUTENBHON CHEIKOM, €CM €ro YCIOBHUS MPeaycMaTpUBAIOT HEPABHOLICHHOE
BCTPEUHOE HUCIIOJIHEHUE 0053aTeNbCTB OJHUM U CYTIPYTOB;

Bo-BTOpBIX, B COOTBETCTBUU C IOJOKEHUAMH II. 2 ¢T. 61.2 PenepanpHOro 3a-
KoHa «O HecoCcTOATENbHOCTU (O0aHKPOTCTBE)» OpayHbIid JOTOBOP MOXKET OBITH MpPH-
3HaH HEACWCTBUTEIBHON CIENIKOM, €ClIM B Pe3yJbTaTe €ro 3aKiI4eHHe ObLI NpUdu-
HEH BpeJ UMYILIECTBEHHBIM IIPaBaM KPEIUTOPOB OAHOTO M3 cynpyra. To ecTh, eciu
OpayHbIii JOrOBOp SIBJISAETCS CHAEIKOM, 3aKIIOYEHHOM B LIENSAX NMPUUYMHEHUS Bpena
MMYILIECTBEHHBIM PaBaM KPEIUTOPOB.

Taxkum 00pa3zoM, BO BTOPO# IJIaBe Mbl NPHUIILIN K CJISAYIOIIMM BbIBOJAM:

Bpaunblit JOrOBOp MOXKET OBITh OCIIOPEH 110 MOTHBAaM, U3JI0’KEHHBIM B HOpMax
CEMENHOTr0, TPaKIaHCKOTO 3aKOHOJATENbCTBA, 3aKOHOAATENLCTBE O HECOCTOSITENb-
HOCTHU (OaHKPOTCTBE).

OcrniopuMoii caenkoi OpadHbIii JOTOBOP OYIET, €CIM: CTaBUT OJHOTO U3 CY-
npyra B KpaliHe HeOJaronpusTHOE MOJIOXKEHUE (OCHOBAHUS, 3aKPEIJICHHbIE B CEMEN-
HOM 3aKOHAJATeJbCTBE); Opak MPU3HAH HEJEHCTBUTENBHBIM; 3aKJIIOUEH JUIAMH B
Bo3pacte oT 14 1o 16 JieT; 3aKI0UeH JIMIIOM, OTPaHUYEHHBIM B JICECIIOCOOHOCTH; JTH-
1IOM, HE CMOCOOHBIM MOHUMATh 3HAYEHUS CBOUX ACHCTBUN WIM PYKOBOJIUTH MMU;
ObLT 3aKJIFOYEH TOJI BIMSHUEM CYIIECTBEHHOTO 320y KICHUS; UMEIOT IOPUANYECKYIO
NPUPOAY «KaOaIBbHOW» CcleNK (OCHOBaHHs, KOTOpbie 3akperuicHbl B ['K PD); sBis-

€TCsl TIOJIO3PUTENILHON CHEIIKOM WM CHECJIKOM, COBEPIICHHOW B LIEJISAX NMPUYUHEHUS

3 Hocranosnenne Inenyma BAC Pd or 23.12.2010 N 63 (pex. ot 30.07.2013) "O HEKOTOPHIX BOIPOCAX,
CBsi3aHHBIX ¢ npuMmeHeHueM riassl 111.1 denepansHoro 3akona "O HecocrositensHOCTH (OankporcTse)" // 1992-2017
KoncynsranTtllntoc;
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Bpe/la UMYIIIECTBEHHbIM MpaBaM KPEeIUTOPOB (OCHOBaHUS, MPEIyCMOTPEHHBIE 3aKO-
HOJIATEIICTBO O HECOCTOSTENBHOCTH (OAHKPOTCTBE).

HuuToxxHOM crenkoit OpadHblil TOTOBOP SIBISIETCA IO CIEIYIOUIUM MOTHUBAM:
HapymaeT uHble TpeboBanus 1. 3 cT. 42 CK P®; «aHTHCOIMANBHOCTH»; MHUMOCTH
WIM MPUTBOPHOCTH; €CIU 3aKJII0YEH JIMIIOM, MPU3HAHHBIM CYJOM HEIEEeCIIOCOOHBIM;

HapymaeT TpeOoBaHus 0 hopMe CIeNKH.
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I'naBa 3. [Ipomeccya/ibHble ACTIEKTHI OCIAPUBAHUS OPAYHOro J0r0BOPa

3.1. IIpaBo Ha ucK

[IporneccyanpHOE 3aKOHOATENBCTBO, PETIIAMEHTUPYS U PETYIHPYsI IPOLEAYPY
OCTIapWBaHM OpavyHOTO JOTOBOpPA B CYyJE, ONMEPUPYET TAaKOW KaTeTOpHeE Kak MpaBo
Ha WCK.

[IpaBo Ha MCK — 3TO YCTAHOBJIEHHAS 3aKOHOM BO3MOYKHOCThH JIUIIA, YbH TIPaBa,
CBOOOIBI M 3aKOHHBIC MHTEPECHl HAPYIICHBI WM OCITAPUBAIOTCS, OOPATUTHCS 3a UX
3allUTON B CyJeOHBINM Oprad (K MHUPOBOMY CYJbE, Cy/be Cyla OOIIeH IOpUCAUKINN
WU apOUTPAKHOTO CY/1a).

Cyna, nmpuHUMasi K MPOU3BOJCTBY MCK 00 OCHapuBaHUM OpayHOTO JIOTOBOpA
JOJDKEH Pa3pelidTh BOMPOC O HAMYUU WM OTCYTCTBUHU Yy JIUIA, HAPABUBIIETO HC-
KOBOE 3asBJICHHE, ITPaBa Ha UCK.

Heobxoaumo oTMeTHUTh, YTO OOJILIIMHCTBO HCCIEOBATENICH OTMEUAIOT, YTO
JaHHas TpolleccyanbHas KaTeropus UMEET KaK MPOIeCCyalbHbIM, TaK U MaTepUATb-
HO-TIPABOBOIl ACIIEKT ', TOITOMY IPU PAa3peIlICHHH IAaHHOTO BOIPOCA HEOOXOMMMO
YUUTHIBATH MHOXECTBO (hPaKTOPOB.

[IpomeccyanbHBIN acIeKT TaHHON KAaTErOPUU COCTOUT B TOM, YTO JIUIIO, KOTO-
pO€ CUYHMTAeT, YTO €ro MpaBa WM 3aKOHHBIE WHTEPEChl HAPYIIEHBI 3aKIIOUYCHHBIM
OpayHBIM JIOTOBOpPaM, UMEET BO3MOXKHOCTh BO3OYIUTH B CyJE IMPOIEAYPY PacCMOT-
pEeHHs U pa3pelIeHus Cropa, TO €CTh, JUI0, OOpaIIatoIeecs B Cy 3a 3allUTOH, 00-
JaJaeT MOJTHOW TPakIaHCKOM J1eeCTOCOOHOCTRI0O M COOTBETCTBEHHO BO3MOKHOCTBIO
10/T1aBaTh MCK.

MarepuanbHbIl acleKT K€ COCTOWT B TOM, YTO JIUIIO, OOJaaroIiee MpaBo Ha

NpcaAbABICHHUC HCKa, MMCCT IIpaBa, CBO6OI[I>I WX 3aKOHHBIC HHTCPCCHI, KOTOPLIC

Y I'ypua M. A. TIpaso Ha uck. C. 178; On sxe. [IpaBo Ha MpexbsABICHHE HCKA B TEOPHH U CyAeOHOI Ipak-
tuke nocnenuux jget. C. 133, 134, 135; A6pamos C. H. CoBerckuii rpaxknanckuit mporecc. — M.: FOpm3aar, 1952. C.
154—155; KypsuteB C. B. ®opmbl 3ammTeie TPUHYIUTEIEHOTO OCYIIECTBICHUS CYOBEKTHBHBIX IpaB M MPaBO Ha
uck.— Tpynst / Upkyrckuit rocynuBepcurer, T. 22. Cepus ropuandeckas.— Hpkyrck, 1957, o 3. C. 191—203;
MenbuukoB A. A. TIpaBoBOe MOJOXKEHUE TMYHOCTH B COBETCKOM rpaxxaaHckoM mpouecce. — M.: 1969. C. 106—107;
Heanoe O. B. TIpaBo Ha cyneOnyro 3amuty. // CoB, rocyaapcTBo u mpaso, 1970, Ne7, c. 40, 42, 46; Enuceiikusn I1. ©..
[Ipeamer cyneOHOM NESTENIFHOCTH B COBETCKOM I'PaXKJAHCKOM IIPOLIECCE; €ro MOHSATHE, MECTO U 3HaYeHHUE): ABTOpeEd.
juc. ... JOoKT. ropua. Hayk.— JI., 1974. C. 11.
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HApYIIAIOTCS WU OCMAPUBAIOTCS IPYTUM JIMIIOM WM JUIaMu. B ciydae, ociapuBa-
HUs OpagyHOTro JOTOBOpA TaKWE MpaBa, CBOOOBI M 3aKOHHBIC WHTEPECHl HAPYIIAIOTCS
3aKJIIOYEHHBIM OpavyHbIM JOTOBOPOM.

Ha npakTiku HauMEHbBIINE 3aTPYAHCHUS B IOHUMAHUH U IPUMEHEHUU UMEET
IpolieccyaibHbIM acleKT MpaBa Ha MUCK JIMI], OCIIapUBAIOLIUX OpaydHbIi TOTOBOP, MO-
CKOJIPKY 3aKOHOJIATENb JIETATLHO PETIaMEHTUPYET COAepKAHUE MPOIIECCYaTbHOM e-
€CIIOCOOHOCTH HOPMaMU TPaXAaHCKO-TIPOIECCYATBHOTO U apOUTPAKHOTO TIPaBa.

OTHOCHUTENIBHO MaTepHUAIbHO-TIPABOBOTO aCIEKTa MpaBa Ha MCK MPU OCMAPHU-
BaHWU OPAYHOTO JOrOBOPa MOKHO CKa3aTh CJIETYIOIIEE.

[Tonoxenus n. 2 u . 4 ct. 168 I'K P® 3akpenisaoT npaBuia, COrIacHO KOTO-
PBIM 3a 3alUTON MpaB, CBOOO M 3aKOHHBIX MHTEPECOB MPU OCIIAPUBAHUM CJIEJIKH, B
HallleM cliy4ae OpayHoro J0oroBopa, MOTyT oOpaThes JIMOO CTOPOHA 3TOU CAENKH (Cy-
pYru), TM00 UHOE JINIIO, YKA3aHHOE B 3aKOHE.

CeMeiliHOE 3aKOHOJATENIBCTBO, YCTAHABIMBAS OCHOBAHUS ISl OCHApUBAHUSA
OpaydHOro JI0rOBOPA, YKa3bIBAET B KAUECTBE CyObEKTOB, 001aIat0NIUX MTPABOM Ha HUCK
py OCnapuBaHUU OpayHOro JOTrOBOpa, M MHBIX JHIl. Tak, B cT. 28 CK P® Ttaxxke
OmpeieSieH KPYT JIMI, 00JiaalolnX MpaBoM Ha OOpallleHue B Cya ¢ TpeOOBaHUEM O
MPU3HAHUU 3aKJITFOYEHHOT0 Opaka HEeIEeWCTBUTEIbHBIM. JTOT ke MepedyeHb JIUIl B CU-
Jy 3aKOHa 00JaaroT MPaBOM Ha OOpalleHue B CyJ C TpeOOBaHHMEM O MpPU3HAHHUU

OpayHOro 0roBOpa HEJACUCTBUTENbHBIM. B TaHHBIN KPYT BXOAAT CAEAYIOIIKE JUIA!

1. CyNpYyT;

2.  pOIWTENTU HECOBEPILICHHOJETHUX CYHpPYroB JIMOO JiMla, KOTOPbIE UX 3a-
MEHSIOT;

3. IPEICTABUTENIN OpPraHa ONEKU U MONEUYNTEIbCTBA;

4, IIPOKYPOP.

[Ipokypop Taxke 00JaeT MpaBOM HMCK MpPU OCIapUBaHUM OpavyHOTO J0TOBOPA,
€CJIN YCJIOBUS OpayHOI'o JI0rOBOpa HapylIalOT TpeOOBaHMsI, 3aKPEIUIEHHBIE B 4. 3 CT.
42 CK PO, nanpumep, B ciyyae, €CJIHM YCIOBUS OpayHOro J10roBopa IMpOTHBOpEYAT

OCHOBHBIM HaydajiaM CE€MEHHOI0 3aKOHOAAaTCJIbCTBA.
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B oTanune oT HOpM CEMEWHOI0 3aKOHOIATENbCTBA, 3aKPEIUISIOIINX OCHOBAHUS
JUISl OCITIAPUBAHMSI OpAayHOro JI0rOBOpa, MOYTH BCE HOPMBI IPAXXIAHCKOTO 3aKOHOJa-
TEJIbCTBA, KOTOPBIE 3aKPETUISIIOT OCHOBAHUS JJI1 HEJIEWCTBUTEIBHOCTU CHENOK, yCTa-
HAaBJIMBAIOT BO3MOXXHOCTh OCIIapUBAHUs OpavyHOTO JOTOBOPA MHBIMU JIULIAMH.

[IpaBoM ocnapuBaHusi OPauHOTO JOTOBOPA, 3aKJIIOUEHHOTO CyIpyraMu B BO3-
pacte ot 14 go 16 net, 061agat0T POAUTENH, YCHIHOBUTEIN WM MONEYUTEIh HECO-
BEPLIEHHOJIETHETO Cylpyra, KOTOpbIE HE Jald CBOET0 COIJacusi Ha 3aKIIOUYEHUE
OpayHOTO0 J0rOBOpA.

[Ipu3HaTh HEAEHCTBUTEIBHBIM OpaydHbIN JIOTOBOP, KOTOPBIM 3aKIIOUEH IPaK-
JAHUHOM, IPU3HAHHBIM CYyJIOM, OTPaHUYEHHBIM B I€ECIIOCOOHOCTH, MOXKET €Tro IoIe-
YUTEIb, €CJIU HE OBLIO MOJIYYEHO €ro COrjlacue.

Bpaunblii 70roBOp, KOTOPBIA 3aKIIIOUYEH CYNPYroM, HE CIOCOOHBIM NMOHUMATh
3HaYCHHE CBOUX JIEHCTBUM WIN PYKOBOAMTH UMHU, MOKET OBITh OCIIOPEH KaK CaMHUM
CYNIPYTOM, TaK U €ro ONeKyHOM WU MONIEYUTEIIEM.

TpebGoBaTh NMpUMEHEHHE MOCIAEACTBUI HUYTOKHOCTH OpavyHOTo JOrOBOpA, 3a-
KJIIOYEHHOT'O HEJIEECIOCOOHBIM JIMLIOM, MOXKET ero omnekyH. I[IpaBom Ha uck npu
OCMApUBAHUK OPAayHOrO JOTOBOPA MO MOTHBY €0 MHUMOCTH WJIM IPUTBOPHOCTH 00-
JaJar0T KPEAUTOPHI CyNIpyra, €ro 3aKJIFOUMBIIETO.

B cooTBeTcTBUM € 3aKOHOJATEILCTBOM O HECOCTOATEIBHOCTH (OaHKPOTCTBE)
MPaBOM Ha MCK MPU OCMApUBaHUU OpayHOro JOroBOpa 00JIafaloT: BHEITHUN yIIpaB-
JISIOIINN; KOHKYPCHBIA YIPaBJISIOMINN; (PUHAHCOBBIM YNPaBIAIONINMN; KOHKYPCHBIN

KpeauTop (YIOJTHOMOYEHHBIH OpraH).
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3.2. Cpoku ocnapuBaHHusl 0Pa4yHOro J0T0OBOpPa

[{leHHOCTBIO JTHOOOTO CYOBEKTHBHOTO TIpaBa, B TOM YHCIIC TIpaBa Ha OCMapuBa-
HUe OpayHOTO JIOrOBOpA, SBJISETCS BO3MOXKHOCTH peaiu3allid MOJHOMOYHH, 3a510-
*eHHbIX B HEM. [TomHOMOYMS, 3alI0KEHHBIE B CYOBEKTUBHOM TPABE, OCYIICCTBUMBI
TOJIBKO B TOM clly4ae, KOrja y Julia, 001a1arolero uM, eCTh JOCTAaTOUHBINA CPOK IS
ero peanmm3anuu. K ynciay Takux CpoKOB OTHOCUTCS HCKOBAsi TABHOCTb.

[IpaBmia 00 KMCKOBOM /TaBHOCTH, KOTOpBIE MPUMEHSIOTCS MPHU OCHAPUBAHUHU
OpayvHOro JIOrOBOPa, YCTAHOBIICHBI 3akoHOAaTeeM B cT. 9 CK PD. B cootBeTcTBHH C
MOJIOKCHUSIMU YKa3aHHOW HOPMBI TPEOOBaHHUS, KOTOPHIE BBITEKAIOT M3 CEMEMHBIX
MIPABOOTHOIICHUH, HE TTIOAYMHSIOTCS IIpaBUjiaM 00 UCKOBOM JaBHOCTHU, €CIIA CPOK JIJIst
3alIUThl HApyIIEHHOTOo MpaBa yctaHoByieH CK PO.

Ncxonas u3 ckazaHHOTO BBIIIE U PUHUMAs BO BHUMAHUE TOT (DAKT, YTO HOPMBHI,
kotopeie periaaMmeHTUpyoT B CK P® umHCTHTYT OpayHOrO M0TOBOpaA, HE COJEpXkKaT
YKa3aHUs Ha CPOK MCKOBOM JJABHOCTH, MOKHO CJI€JIaTh BBIBOJI, UTO MPHU OCIIAPHUBAHUU
OpayvHOro JIOrOBOpa CPOKH UCKOBOM JTABHOCTH HE JIOJKHBI PUMEHSTHCS.

CTOUT OTMETHUTD, YTO B HACTOSIIEE BPEMSI CIIOKUIIACH CUTYAIlUs, TIPU KOTOPOi
MPaBOIPUMEHUTENIbHAS MPAaKTUKA, BbIpabOTaHHAs CyJaMu OOLIeH FOPUCAUKIINY, TTPO-
TUBOPEUHUT TOJIOKEHUSIM 00 UCKOBOM JIaBHOCTH, 3aKpEIlJICHHBIE B CEMEHHOM 3aKOHO-
JaTebCTBE. B COOTBETCTBUM ¢ MPAKTUKOM, CIOKHUBIIICHCS B CyJax OOIICH FOPHUCIUK-
MU K TpeOOBaHUSIM, MIPEABSIBISIEMBIM MIPU OCIIAPUBAHUU OpavyHOro JAOTOBOpA, MPH-
MEHSIIOTCSI CPOKM MCKOBOM JIaBHOCTH, MpeaycMoTpeHHbIe B ¢T. 181 'K PO.

VYkazaHHasi TO3UIMS CyJ0B OOIIEH FOPUCAUKIIMK, Ha HAI B3TJISA/, BIIOJHE T0-
HSTHA U CIPaBEIJINBA, MOCKOJIbKY JAET BO3MOXKHOCTh 3AIlIUTHTh MpaBa, CBOOOBI U
3aKOHHBIC MHTEPECHI U CYMPYTOB, 3aKIIOYUBITNX OpayHBINA JOTOBOP, U MHBIM JIUIIAM.

['oBopst 0 cpokax MaBHOCTH MPU OCHAPUBAHUU OPAvyHOrO JOTOBOpA, HEOOXO-
JTUMO OTMETHTh, PE30HAHCHOE perieHue, nmpuHsaToe CyaeOHON KoJIIeTuei mo rpaxk-

1
TAaHCKUM nenaM BepxoBHoro cyga PO °. VKa3aHHBIM OIpeAEeIICHUEM MOATBEPKIACHA

5 Onpenenenne Bepxosroro Cyza P® ot 20.01.2015 N 5-KT'14-144 // 1992-2017 KorcynsrantlLioc;
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MPaBUILHOCTH TO3UITUH CYIOB OOIIEH FOPUCAUKIINNA OTHOCUTEIHHO CPOKOB JABHOCTH
IIPU OCIIApUBAaHUK OPAvYHOIO JOTrOBOPA.

CyneOHast KoJuIeTrs o TPaXXKJaHCKUM JieJiaM, ITOJITBEPIK/ast MPaBUILHOCTD I10-
3UIAM TIO3UIUH CYIOB OOIICH FOPUCAMKIINKA OTHOCHTEIHHO CPOKOB JABHOCTH TPHU
ocrapyuBaHUM OPAYHOTO JOTOBOPa, MOTHBHPOBAJIO CBOE PEIICHUE TEM, UTO MPUMEHE-
Hue HOpMBI CcT. 181 'K PD pomkHO crmocoOCTBOBaTh CTAOMIBHOCTH W MPaBOBOMU
OMPENICICHHOCTH TPakJaHCKOTO 000poTa.

Henb3st He corymacuThbes ¢ yKa3aHHBIM JOBOJIOM. Te CpOKH, KOTOPbIE 3aKperlie-
HbI 3akoHo1areneM B cT. 181 I'K PD, no HameMy MHEHHIO, SIBIIAFOTCS JOCTATOYHBIMU
JUISL OCYIIIECTBIICHUS 3aIUThI MPaB, CBOOOT M 3aKOHHBIX HHTEPECOB CYIIPYTOB M MHBIX
JIUII, KOTOPBIE MOTYT OBITh HapyIIIEHbI OpayHbIM JIOTOBOpOM. BMmecTe ¢ Tem, oHH, Ha
Halll B3TJISJl, CHIXKAIOT BEPOSTHOCTh TOTO, YTO JIMIIA, KOTOPBIE COTJIACHO 3aKOHY 00-
Jajal0T MPaBOM OCIHapUBaHHUS OpayHOTro J0roBOpa, OYIyT OCYIICCTBISATH €ro HC-
KIIFOUUTEIBHO C HAMEPEHUEM MPUUUHUTH BPE APYTUM JIUIAM.

BTopbiM OYeHb Ba)XKHBIM aCHEKTOM CpPOKa HCKOBOW JaBHOCTH TPEOOBaHUM,
MPEABSIBIIEMBIM TIPH OCIIAPMBAHUM OpPavyHOTrO J0TroBOpa, 3aTpoHyThIM CyneOHOMH
KOJUIETHEN 10 TrpaxaaHckum JaenaMm BepxoBHoro cyma P® B Onpenenenue ot
20.01.2015 N 5-KT'14-144, sBnsercs MOMEHT Hayaja T€YEHHS CpPOKa MCKOBOH J1aB-
HOCTH B TaKUX CIIOpAX.

Ecnau ucxogute U3 TOro, 4TO MpU OCMAPUBAHUK OpPAyHOTO JIOrOBOpa HEOOXO-
JMMO TPUMEHATh CPOK MCKOBOM JAaBHOCTH, KOTOpPHKIN 3akperwieH B cT. 181 'K PO,
OCTPO BCTACT BOMPOC O MOMEHTE Hauajia TeYEHHUs CpOKa.

B cootBerctBuu ¢ monoxeHusmu cT. 181 'K PD cpok mckoBoi AaBHOCTH
HAYMHACT UCUYHCIISATHCS .

ITepBoe, 110 HUYTOXKHBIM CACJIKAM — C HAYaJIOM MCIIOJIHEHUS IO C/ICJIKH;

Btopoe, mo ocnopumbIM cleikaM — C MOMEHTa, KOTJa JIMIO Y3HAJo WU
JIOJDKHO OBLIO y3HATh O Hauajie €€ WCIOTHEHUS

CrnenoBartenbHO, JJ1s1 IPABUJIBHOTO MPUMEHEHUS TIPaBUJI O UCKOBOW JABHOCTH
110 TAKUM CITIOPaM HEOOXOIUMO TIOHUMATh KaKOW JIEHb CYUTATh HAYAJIOM HCITOJTHCHHSI

6pa‘IHOFO A0roBopad, a TaKiKC B KaKOM MOMEHT JUIO Y3HACT WM JOJIDKHO Y3HATb O
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TOM, YTO €ro IpaBa, CBOOOJbI M 3aKOHHBIE MHTEPECHl HApPYIIEHbI OpauyHbIM JIOTOBO-
pom.

CyneOHast KOJJIETHs 1O MPaKAAHCKUM JIeNaM MPUXOAUT K OJTHO3HAYHOMY BBbI-
BOAY O TOM, YTO HA4aJIOM CPOKa MCKOBOM JTaBHOCTU TPEOOBaHUSAM O NPU3HAHUU
Opa4yHOro JOroBOpa HEJAECHCTBUTENBHBIM (110 OCHOBAHUSM HMYTOKHOCTU M OCIIOpPH-
MOCTH) HEOOXOAMMO CUMTATh MOMEHT pa3zelia UMYIIECTBa ObIBIIMMHU CynpyraMu. 1o
€CThb, HECMOTpPS Ha TO, YTO OpayHBINA JOTOBOP MOXET HayaTh UCIOJIHATHCS U JI0 pe-
IIEHHUs CYINPYIrOB O paszjesie oOLIero MMyLIECTBa, JJIs Hadyaja TEYEHUs CpoKa HCKO-
BOM JABHOCTH INPU OCHApUBaHUM OpayHOro JOTOBOPA, HEOOXOAMMO pEabHOE Hapy-

IMCHUC IIpaB, CBO6OII N 3aKOHHBIX HHTCPCCOB CYIIPYIa, 4 HC IIPCAIIOIaracMoc.

3.3. IIpo6saembl npoueaypsl OcIapUBaHUsL OPAYHOI0 J0T0OBOpPa

CymecTBytomiasi B HaCTOsIIEEe BpeMsl MOJIENIb IPOLEAYPbl OcliapuBaHus Opay-
HOT'O JJOrOBOpA UMEET Psi KOHIENTYaIbHbIX MPO0OJIEM, KOTOPbIE 3aKOHOJATEINI0, €CIH
OH TpecieayeT Lelb MOBBICUTh CTA0MJIBHOCTh I'PAXKJAHCKOTO 00OpOTa MOBBICHUTH
YpOBEHb MPABOBOM OMNPEIECICEHHOCTH, HEOOXOIMMO PEUIUTh B camoe Oirpkaiiiee
BpEMSI.

[IpoBoas aHanuM3 MHCTUTYTa OCHApUBaHUSA OpavyHOro, Mbl YBHJEIH, YTO H3-3
OTCYTCTBUSI CUCTEMHOCTH B JICHCTBYIOIIEM B HACTOSALIEE BPEMS MEXaHU3ME IPABOBO-
IO peryJupoBaHusl BO3HUKAET LIeNbIi psig nmpobiem. Hanbonee cyniecTBeHHBIMU HaM
BUJISITCS CIIEAYIOLIME MPOOJIEMBI TPOLEAYPhl OCIIApUBAHUS OpPAYHOTO JOTOBOpA:

Bo-niepBbIX, KOHCEpPBATUBHOCTH HOPM, PETIIAMEHTUPYIOLIUX COIACPKAHUE
Opa4yHOro J0roBOpa, KOTOpas MOAJNEPKUBACTCSA CIOXKHBIICHCS B HACTOALIEE BpeMs
MIPaBOIPUMEHUTEIBHOM HpaKTHKOﬁle.

MHuorue pa3BuThie mpaBonopsaku (Hanpumep, npasonopsaku CLIA u Benu-
KOOpHUTaHHMHM) MPEAYCMATPUBAIOT BO3MOXKHOCTH 3aKJIFOUCHHS OpayHbIX JOTOBOPOB,

KOTOPBIC MOT'YT PETYJIUPOBATH HC TOJBKO HMYIICCTBCHHBIC OTHOIICHUSA CYIIPYIrOB, HO

16 Omnpenenenne CyneOHON KOMUIETHH 1O TpaxxaaHckuM nienaMm Bepxosroro Cyna P® or 20 nekabpst 2016 r. N
5-KI'16-174 // TAPAHT.PY: http://www.garant.ru/products/ipo/prime/doc/71490528/#ixzz4hjZvAL7TV
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UX JINYHBIC HEMMYIIECTBEHHBIE OTHOILIEHHUs. ECIIM rocy1apcTBo NpU3HAET U 3allU-
maeT cBoOOAy JIUYHOCTHU (MyCTh U (pOpMasIbHO), 3HAYMMOCTh YaCTHON BOJIM M YacCT-
HOT'O MHTEpECa, OHO JOJDKHO MPU3HABATH 3a Tpa)KJaHaMHU BO3MO>KHOCTb PETYIHPO-
BATh B JIOTOBOPHOM PEKHUME U JINYHYIO KU3Hb;

Bo-BTOpBIX, MpaBoBasi HEONMPEAEIEHHOCTh, CBSA3aHHAS CO CPOKaMU HCKOBOM
JTABHOCTU IO TPeOOBaHMSIM O MPU3HAHUU OpayHOTO JIOTOBOpPA HEIACHCTBUTEIHHBIM
(0 OCHOBAHUSIM HUYTOXHOCTU U OCLIOPUMOCTH).

3aKkoHOJATENI0 HEOOXOMMO MOCHEA0BaTh MPUMEPY CYAOB CHUCTEMBI OOIIEH
IOPUCIUKIINH, KOTOPBIE BBIPA0OTANIN MO3UIINIO, COIJIACHO KOTOPOW K TaKUM TpeOOBa-
HUEM IPUMEHSETCS CPOK MCKOBOW JTaBHOCTH, MpeaycMoTpeHHsblil B cT. 181 'K PO.
st cTabuIIbHOCTH TPAKIAHCKOTO 000pOTa HEOOXOJMMO OTPAHHYUTH CPOKAMHU HC-
KOBOM JaBHOCTH BO3MOXXKHOCTb OCHApHBaHUs OpadyHOro JOroBOpa Kak CaMHUMH Cy-
npyramu (CTOpOHaMH JOTOBOpA), TaK U MHBIMH JIMIIAMH, YbHU IpaB, CBOOOBI U 3a-
KOHHBIE MHTEPECHI 3aTParuBatoTCsa OpavyHbIM JOTOBOPOM.

Taxkum 00pa3oMm, B TpeTheil riiage Mbl IPUILIH K CJIEIYIOIIUM BbIBOJAAM:

[IpaBo Ha UCK, SBISAACH KATETOPHUEH MpollecCyalbHOM, COIEPKUT B cede U Ma-
TE€pUATbHO-TIPABOBOM aCNEeKT, KOTOPBIA MpH OCMIapUBaHUKU OpayHOro AOTOBOPA OIpe-
JIEIIIETC HOPMaMy MaTEPUAIIbHOTO MIPaBa.

Ecnu vopmel CK P®, ycranaBiauBaromre OCHOBaHUS JJi1 OClIapuBaHuUsl Opay-
HOTO JIOTOBOpA, B Kau€CTBE CYOBEKTOB, 00JaAatOUIMX MMPABOM Ha UCK, ONPEACIISIOT,
Kak IPaBUjIo, TOJIBKO CyNpyros, TO HOpMbI [' K PD 0 HEAEeHCTBUTENBHOCTH CACTIOK U
HOPMBI 3aKOHOJIATENLCTBA O HECOCTOSATEIBHOCTH (OAaHKPOTCTBE), KOTOPhIE yCTAHAB-
JMBAIOT OCHOBAHUS JUIsl OCIIAPUBAHUS OpPavyHOTrO JOTOBOpPA, B OOJBIIMHCTBE CBOEM
coJiepKaT yKa3aHUE Ha TO, YTO OpayHbIM JOTOBOPOM MOTYT OBITH 3aTPOHYTHI MpaBa,
CBOOO/IbI U 3aKOHHBIEC U MHBIX JIUII.

HaunGonee mpoOaeMHBIMU acieKTaMU MPOIIEAYPhl OCTIapUBAHUSI OPavyHOTO JO-
roBOpa SIBJISIETCS KOHCEPBATUBHOCTH HOPM MHCTUTYTa OpPayHOTO JOTrOBOPA, a TAKXKE
OTCYTCTBUE ITPABOBOU OIMPENEIEHHOCTH OTHOCUTEIBHO CPOKOB JAaBHOCTH.

3aKOHOAATENI0 HEOOX0IMMO TOCIEI0BATh IPUMEPY Pa3BUTHIX IMPABOMOPSAIKOB

U bepanu30BaTh UHCTUTYT OpavyHOro J0roBOpa, AOMYCTUB JOTOBOPHOE PETYIIHUPO-
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BaHME JIMYHBIX OTHOLIEHWE cynpyroB. Kpome Toro, mjis ycrpaHeHus NpaBOBOW He-
OIPEICIIEHHOCTH, 3aKOHO/IaTeNI0 He0OX0AUMO IOCIIEA0BaTh IPUMEPY CYAOB OOmIen
IOPUCIUKIIMN, OTPAaHUYUB CPOK UCKOBOW TaBHOCTH I10 CIIOPaM, CBSI3aHHBIM C OCIIapu-

BaHHWEM OpavyHOro JOrOBOpA.
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3akJIroueHue

bpaunbiii 7OTOBOpP MOXHO OMPENETUTh, KaK CICIHU(PUICCKYI0 PAa3HOBHIHOCTh
IPaKIaHCKO-TIPABOBBIX JOTOBOPOB, HANPABJIEHHBIX HA OINPEIEICHUS MPABOBOTO pe-
KMMa UMYIIECTBA CyNpPYroB, a Tak»Ke Jull, BcTynaromux opak. [1o cBoelt opunuue-
CKOM mpupojie OpadyHbIi JOTOBOP SIBJISIETCSA TBYXCTOPOHHEH CIIEIKOM (JIOTOBOPOM).

OcnapuBanue OpavyHOTO OTOBOPA — 3TO MPOIleaypa MPU3HAHUS OPAavYHOTO J10-
roBOpa WJIM €ro 4acTH yKa3aHHbIMU B 3aKOHE JIMIAMH (CympyraMy WJIA UHBIMU JIH-
[[aMH) HEICUCTBUTEIBHON CIEIKOM, PEe3yJIbTaTOM KOTOPOH SBJISETCS MpPU3HAHUEM
CTOpPOHAMH COTJIALIEHUS WJIM CYJIOM OpayHOTO JOTOBOPA MOJTHOCTBHIO WJIM YACTUYHO
HEJICHCTBUTEIbHBIM WM NMPUMEHEHHUE MOCJIEACTBUN HEIEUCTBUTEILHOCTH HHYTOXK-
HOU CJICJIKU.

[Tponenypa ocnapuBaHus OpadyHOrO JOrOBOpa B CyJE BKJIOYaeT B ceOs He-
CKOJIBKO TIOCJIEIOBATEIbHO CMEHSIEMBIX A3TAallOB, YPEryJIMPOBAaHHBIX HOPMaMH IpoO-
[[eCCyaqbHOIO Mpapa: 1) ycTaHOBJIEHUE MPEANOCHUIOK JJIsi OCHAapUBaHUS OpadyHOrO
JIOTOBOpA; 2) CO3/IJaHUE yCJIOBUH JJIs1 OCTIapUBaHUs OpayHOTo JI0roBOpa; 3) paccMoOT-
peHue W paspenieHus TpeOoBaHUN O MPHU3HAHUU OpPayHOTO JIOTOBOpa HENEWCTBU-
TEJIbHBIM.

Bpaunbiii 10roBOp MOXHO OMpPENETUTh KaK CHeU(PUISCKYI0 Pa3HOBUIHOCTh
IPpaKIaHCKO-TIPAaBOBBIX JOTOBOPOB, HANPABJIEHHBIX HA OIMPEIEICHUS MPABOBOTO pe-
KMMa UMYIIECTBA CYNpPYroB, a Tak»Ke JUI, BcTynaromux opak. [1o cBoelt opunuue-
CKOM TIpupoie OpavHbIi JOTOBOP SIBIISECTCS TBYXCTOPOHHEH CIIETKOM (JIOTOBOPOM).

OcmnapuBanue OpavyHOro JOTOBOpa — ATO Mpoleypa MpU3HAHUSI OPavHOro J10-
roBOpa WJIHM €r0 YaCTU YKa3aHHBIMU B 3aKOHE JUIAMHU (CYNPyTramMu WU UHBIMH JIU-
[[aMH) HEIECUCTBUTEIBbHON CIEIKOW, PE3yJbTaTOM KOTOPOW SIBISIETCA MPU3HAHUEM
CTOpPOHAMHM COTJIALIEHUS WJIM CYJIOM OpadyHOTO JOTOBOpa MOJTHOCTBHIO WJIM YaCTUYHO
HEJICWCTBUTEIbHBIM WJIM MPUMEHEHHUE MOCJEACTBUN HEIEUCTBUTEILHOCTU HHYTOXK-
HOM CJCJIKH.

[Ipouenypa ocrnapuBanusi OpayHOrO JOrOBOpa B CyJE BKIIIOYAET B ceOsl He-

CKOJIBKO ITOCJICAOBATCIIbBHO CMCHACMBIX OJTAIllOB, YPCTYJIMPOBAHHBIX HOpMaMH IIPO-
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IIECCyaJIbHOTO TpaBa: 1) yCTaHOBJIEHWE TPEANOCHUIOK ISl OCIIApUBAHUS OpPavHOTO
JIOTOBOPA; 2) CO3AaHNE YCIOBHM IS OCTIapUBaHUSI OpavHOTrO JOTOBOPA; 3) paccMoOT-
peHue u paspeuieHusi TpeOOBaHUN O MPU3HAHMM OpavyHOro JOroBopa HEACHCTBU-
TEJIbHBIM.

[IpaBo Ha UCK, ABISAACH KaTEropuel MmpoleccyalbHOM, CONEPKUT B cede U Ma-
TEePUATHHO-TIPABOBOM aCMEKT, KOTOPBIA MPU OCIIApUBAHUNA OPavHOTO JOTOBOpA OIpe-
JesieTCsl HOpMaMH MaTEpUAIbLHOTO MpaBa.

Eciu vHopmel CK P®, ycranaBiuBaronive OCHOBaHUS JJisg OClIapyBaHusi Opad-
HOTO JIOrOBOpA, B Kau€CTBE CYOBEKTOB, 00JaAatONIMX MMPABOM Ha UCK, ONPEACIISIOT,
KaK IPaBUJIO, TOJBKO CyNnpyros, To HOpMbI 'K P® 0 HenelcTBUTENBHOCTH CAEIOK U
HOPMBI 3aKOHOJIATENILCTBA O HECOCTOSATEIHLHOCTH (OaHKPOTCTBE), KOTOPHIE yCTaHAB-
JIMBAIOT OCHOBAHMWS JJI OCMApUBaHUsA OpayHOTO JOTOBOpa, B OOJIHIIMHCTBE CBOEM
coJiep KaT yKa3aHUe Ha TO, YTO OpayHbIM JOTOBOPOM MOTYT OBITH 3aTPOHYTHI MpaBa,
CBOOO/IbI I 3aKOHHBIE U UHBIX JIUII.

Hanbonee nmpobieMHBIMU acrieKTaMu MPOIEAyphl OcapuBaHusi OpavyHOro J10-
roBoOpa SIBJISIETCS KOHCEPBATHBHOCTh HOPM MHCTUTYTa OpayHOTO JOTOBOpA, a TaKKe
OTCYTCTBHUE MTPABOBOI ONPEAEICHHOCTH OTHOCUTEIBLHO CPOKOB JJABHOCTH.

3aKoHOIATEII0 HEOOXOUMO TIOCIIEIOBATH MTPUMEPY PA3BUTHIX MPABOIMOPSIIKOB
1 1uOepann30BaTh UHCTUTYT OpavyHOro AOTOBOpA, AOMYCTUB JOTOBOPHOE PETYIIUPO-
BaHME JIMYHBIX HEMMYIIECTBEHHBIX OTHOIIICHHE CynpyroB. Kpome toro, s yctpa-
HEHHUs TMPABOBON HEOMPEEICHHOCTH, 3aKOHOJATETI0 HEOOXOAMMO IOCJEeI0BAThH
puMepy CyAOB OOIIEeH FOPUCAUKIIMYN, OTPAHUYUB CPOK MCKOBOW JAaBHOCTH MO CIO-

pam, CBSI3aHHBIM C OCTIapUBAaHUEM OPavyHOTO JOTOBOPA.
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nen o pactopskenuu opaka" // 1992-2017 Koncynprantlnroc;

29. TIlocranosnenue Ilnenyma BAC P® or 12.10.2006 N 53 // 1992-2017
Koncynpranrllntoc;

30. Ompenenenne BepxoBuoro Cyma P ot 16.07.2013 N 18-KI'13-55 //
1992-2017 Kouncynprantllnioc;

31. Ompenenenne BepxoBuoro Cyma P® ot 20.01.2015 N 5-KI'14-144 /I
1992-2017 Kouncynpsrantllnioc;

32.  Ompenenenne BepxoBaoro Cyma P® ot 20.12.2016 N 5-KI'16-174 //
1992-2017 Koncynwsrantllntoc;
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33. Omnpenenenne BepxoBrnoro Cyna PO ot 08.02.2017 N 307-2C16-19937
o nexy N A42-4381/2015 // 1992-2017 Koncynbrantlloc;

Omnpenenenue CynaeOHOM KOJUIETHH IO TpakaaHckuM aeinam Bepxopnoro Cyma P®
or 20  jmekabps 2016 r. N  5-KT'16-174 // T APAHT.PV:
http://www.garant.ru/products/ipo/prime/doc/71490528/#ixzz4hjZvAL7V.
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