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AHHOTAUSA
K 0akanaBpCKOi paboTe

Crynentku KpaitniokoBoit Anacracuu CepreeBusl rpymibsl FOP63-1232]1

AKTyaJIbHOCTbh TEMBI JAHHOM 0aKaJaBpCKOI pabOThI 3aKIIIOYAETCS B TOM, 4TO B
HACJIEIOBAHUE [0 3aBEIAHHUIO MPAKTUKYETCS €Ile CO BpeMeH JApeBHel Pycu u
pa3BUBAETCS IO CEH J€Hb, IPOLECC COCTABIEHUS, YIOCTOBEPEHUS 3aBEIIAHMS BECbMA
Pa3HOCTOPOHEH, KaK M OTMEHA 3aBElaHMsl.

Crtpykrypa paboThl ompenensercs MeasIMH U 3aJadyaMd  HCCIIeT0BaHUSI.
bakanaBpckass paboTa COCTOUT M3 ABYX JIOTUYECKH CBS3aHHBIX MEXIy COOOH IJIaB,
BBEJICHMS, 3aKitoueHus. [7aBel pasneneHbl Ha naparpadbl, [MO3BOJSIONINE
aKLIEHTUPOBaTh BHMMAHHUE Ha OTIEIBHBIX NpoOJiieMax B pPaMKax OIPEACIIEHHOIO
BOIIpOCA.

OO6muit 066em paboTsl — 61 cTp.
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BBenenue

AKTYyaJIbHOCTh BBIODAHHOM TEMbI OYEBHHA. 3aBEUIAHUS CTaIU COCTABIISIThH
eme B JlpeBHeld Pycu, TONBKO Ha3bIBAIMCh OHHM «JIYIIEBHOW TI'PaMOTOW» W OBUIU
CBSI3aHAa C HPABCTBEHHOW OOS3aHHOCTHIO TEpEe] CMEPThIO M03a0OTUTHCS O CBOEH
IyIIE€ U 3aKOHYMUTH C 36MHBIMH JI€JIaMH, TIO3TOMY 3aBEIIAaHUE €11 YyTh IM03XKE CTAIN
Ha3bIBaTh «JIyXOBHOM Tpamotroi». ToT ¢akt, yro Ha Pycum cymecTBoBao
HACJIEICTBEHHOE MPABO U NPAKTUKOBAJIOCH COCTABJICHUE 3aBEIIaHUI 3a()UKCUPOBAH B
CTapMHHOM JeTonucHOM mamsaTHuke — «[loBectu BpemeHHBIX jeT». B nmorosope,
3aKIr04eHHOM B 911 roxy Mexy kHsa3eM OJleroM U rpekamu, B KOTOPOM TOBOPHIIOCH,
YTO €CIU «PYCUH», CIYXKAallud BHU3AHTUMCKOMY HMIIEPATOPy, YMPET, TO €ro
UMYIIECTBO JOJKHO OBITH MEpejaHO HACIEAHHUKY, 03HAYEHHOMY B «IyXOBHOI». K
HAaIlIEMy BPEMEHM €IIE€ COXPAHWINCh MOJJIMHHBIC «JIYIIEBHBIC TPAMOTHD) BEIMKHX
KHs13e MOCKOBCKHX.

Ha nmanHbBII MOMEHT 3aKOHOZATENILCTBO IPETEPIICIIO HE MAJIbIE U3MEHEHUS U
MIPOJIOJKAET COBEPLICHCTBOBAThCA. (COCTaBIEHHE 3aBEIIaHHWs B COBPEMEHHOM
o011ecTBe JOCTaTOYHO paclpocTpaHEHHOE HOTapuaibHOoe AeiictBue. OHO MO3BOJISET
peluTh Cyap0y HAXXUTOTO YEJIOBEKOM HMYIIECTBa Mocjie ero cmeptu. Hampuwmep,
€CTh TpaXJIaHe, HE HUMeEKIIHe OJM3KUX PpOACTBEHHUKOB (IE€TEW, pOAUTENEH,
CyIpyra), KOTOPbIM IOMOTAIOT JAPY3bs, JUOO NadbHUE POJICTBEHHHUKH, ISl TOTO,
YTOOBI HE «MOTEPSATH» HMYIIECTBO COCTAaBJSIOT 3aBEIIaHHE, TaK KaK HE Bcerja
UMEEeTCs BO3MOXXHOCTh 0€3 Cy/la YCTaHOBUTH (PaKT POJCTBEHHBIX OTHOIICHUMU, a
JIPy3bsl U1 TAKOBBIE B CYJI€ HE YCTAHOBAT, OTCIOJIa U CIIEAYET, YTO JAHHBIA JIOKYMEHT
CIIY)KUT HAWJIYYIIMM BBIXOJIOM JIJIS PEIIEHUs CYAbObl HACJIEICTBEHHOTO UMYIIIECTBA.
Tak >xe y 3aBemniaTessi MOKET ObITh CBO€ COOCTBEHHOE KEJTaHHWE 0 TeM WM WHBIM
IIPUYMHAM MEPEeNaTh KOHKPETHOE HWMYLIECTBO, WIJIM K€ BOBCE INEpeAaTb BCE
UMYIIECTBO, OJHOMY U3 HACICIHUKOB, TaKUM oOOpa3oM JIHIIUB HACJIEICTBA
OCTaJIbHBIX, B TAKOM CITy4ae OTSITh K€ MPUOEraroT K COCTaBICHUIO 3aBEIIaHMS.

OpnHako HEe CTOUT 3a0bIBaTh, UTO OTHOIICHHS KaK C POAHBIMU JIOJbMHU, TAK U

APY3bsAMHU W 3HAKOMBIMHU YXAKHWBAIOMIMMHU 34 HACICAOAATCIEM MOI'YT B KOPHC
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MOMEHSTHCSA, a 3aBEIIAHUE YK€ MOXKET ObITh HANMMCAHO, TYT U BO3HHUKAET BOIPOC Y
HacjenoaTeNsl Kak UCIpaBUTh (M3MEHUTDh) UM OTMEHUTH BOBCE YK€ COCTaBJICHHOE
3aBemanie. B 11r000M HOTapuadbHON KOHTOpPE HOTAPUYC M CIIELHMAIUCTBI OOsS3aHbI
OOBSCHUTD, €IIe MIPU COCTABJICHUM 3aBEILIAHUS MpaBa 3aBellaTeNsl KaKk Ha HEYEM He
00OpEeMEHEHHOE TIOJIB30BAaHUE €T0 UMYIIECTBOM, TaK M HA U3MEHEHUE U OTMEHY paHee
YIOCTOBEPEHHOI0 3aBEIIaHMs. 3aBEUIaHUE MOXKHO KaK OTMEHUTh IOJIHOCTBIO
pacnopsbkeHreM 00 OTMEHE 3aBellaHusl, TaK U B YaCTH, COCTAaBUB HOBOE 3aBEIIaHHeE.

B Hactosmee BpeMs JIOCTaTOYHO AaKTyaJI€H BONPOC  COCTABJICHUS
3aBELIATEIbHBIX PACHOPSHKEHUN HA JICHEXKHBIE BKIIAJBI, BO-TIEPBBIX 3TO SIBIISIETCS
rapaHTHE TOTO, YTO HACJIEIHHK MO KpaiHe Mepe OyJeT UMETh BO3MOXKHOCTb CHSTh
JIEHEKHBIE CPEICTBA HA JIOCTOMHBIE TOXOPOHBI HACIEA0AaTeNsl, HO CyMMa, COTJIACHO
ct.1174, He MOXKET NpeBbIIATh CTO ThICAY pyOJiel, paHee CymMMa HE MOIJa ObITh
0oJiee copoka ThICsY pyOsIel, YTO €CTECTBEHHO ObLIO MAJIO C YYETOM HBIHEIITHUX II€H,
BO-BTOPBIX €CIIM y HAclIe[0aTessl KpOME 3aBEIIaHHOTO CYETa HEUEro HE UMEETCs U
CyMMa HE€ MPEBBIIIAET HA CYETE CTa THICAY, TO ITOJYYEHHE JEHEKHBIX CPEICTB
BO3MOYKHO 0€3 OTKPBITHSI HACJIEACTBEHHOTO JieJia U COOTBETCTBEHHO 0€3 MOCEeIEeHUs
HOTapuyca U cOopa JOKYMEHTOB HEOOXOAUMBIX Uil OTKPBITHS JIeTIa.

B nanHoit pabote OyaeT paccMaTpuBaeTcsl Kak MOHSATHE 3aBEllaHus, TaK U €ro
IOPUUYECKUE M TIPABOBBIE MOCIEJACTBUA, Takke Oojiee MOAPOOHO PaCCMOTPUM
COCTaBJICHUE TAKUX PEAKUX, HO BCE K€ HE MCKIIIOUCHHBIX U3 MPAKTUKU 3aBEILaHUM,
KaK 3aKpbITOE U COCTaBICHHOE B UPE3BbIYAITHBIX 00CTOSATEIBCTBAX.

Ilenpto HacTosimie OakamaBpCcKoW paOOThI SBIAECTCS HEMOCPEICTBEHHO
UCCJIEIOBAHNE WHCTUTYTAa HACJIEIOBAaHUSA MO 3aBELIAHUIO, U1 MPOBEICHUS

HCCICA0OBAHU OBLJIM ITOCTAaBJICHBI CICAYyomme 3agaqu:

1. JlaTb MakCHMaJIbHO TIOJHYIO ¥ BCECTOPOHHIOI XapaKTEPUCTUKY
3aBEIIaHMS,;

2. PaccMoTpeTh 0COOEHHOCTH COCTABIICHUS 3aBEIIAHMS;

3. N3yuuth BUBI POPM 3aBEIIAHUS

4.  JlaTh CpPaBHUTENBHYIO XapaKTEPUCTHKY MOHATHSIM «OTMEHBI 3aBEIaHHUsD)

Hn «KU3MCHCHMU 3aBCIIAHUA
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S. PaccMOTpeTh OCHOBHBIE MpaBHia OTMEHBI U U3MEHEHUS 3aBEIIaHUS

6. JlaTb OTBET Ha BOMPOC — YTO K€ TAaKOE€ OCHOPUMOE 3aBEIIaHHE U
HUYTOXKHOE 3aBEIIlaHue.

OOBekTOoM HacTosIIel OakamaBpCcKOl pabOThI SBIAIOTCA — OOIIECTBEHHBIE
OTHOIIICHUS, TOSBIISIONIMECS B O0JacTH HACIEACTBEHHOTO TMpaBa B PE3yJIbTATE
nepexoa mpaB COOCTBEHHOCTH OT HACJIEAOATENsI K HACISTHUKAM TI0 3aBEIIaHUIO.

[IpenmeTrom OakamaBpCKOW pabOTHI SBISIETCS 3aKOHOAATENLCTBO Poccuiickoit
denepanuu, cyneOHas  MpPaKTHKA, HAy4YHBIC TPYABl  YUCHBIX  FOPHCTOB.
MeTon010rH4ecKkoil OCHOBOM JTAaHHOTO HCCIEAOBAHUS SIBISECTCS JTUATCKTUYSCKUN
METOa TOo3HaHWA. [Ipu TPOBEACHWUH WCCIEIOBAHUS HWCIIONB3YETCS TaKKe P
YAaCTHOHAYYHBIX METOJIOB TaKWX KakK (OPMaIbHO-JIOTHYECKUH, CPaBHHUTEIBHO-
MIPaBOBOM M CHCTEMHO-CTPYKTYPHBIN. DMIIUPUYECKYI0 0a3y OakalaBpCKOW pabOThI
COCTAaBWJIM ONMyOJWKOBAHHBIC W pa3MEIICHHBIC B JJICKTPOHHBIX IPABOBBIX 0azax
MaTepuaibl CyneOHOM TNpaKTUKWA, HAy4dHas JIUTepaTypa, OIyOJMKOBAaHHAs B
CpeIICTBaX MacCOBOM MH(POPMAIIUH.

CoryacHO 0003HAYCHHBIM 33Jla4aM CTPYKTYpUPYETCsSl COJAEpKaHUE PpPadOTEHI.
Ona cocrout u3 «BBegeHus», AByX CaMOCTOSITEIBHBIX TJIaB, ACINSIIUXCS, B CBOIO
ouepesib, Ha HECKOJIBKO Taparpad)oB, B KOTOPBIX OMHCHIBAIOTCS W aHATU3UPYIOTCS

NCPCUNCIICHHBIC ACIICKThI, «3axmoueHus» U «Cnucka HCIIOJIb3YCMbBIX HCTOYHHUKOBY.
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I'naBa 1. IlpaBoBoe peryJiupoBaHue HACJIET0BAHNS 110 3aBEIIAHUIO B
Poccuiickoit @exepauynu
1.1. FOpuauueckasi mpupo/ia 3aBEIIaHms

3aBelaHue SBISETCS OJHOCTOPOHHEW CJEIKOM, NpeACTaBiAIome co0oit
pacropspKEHUE, CACTAHHOE B YCTAHOBJIEHHOM 3aKOHOM TOPSJIKE, TPaKIaHUHA CBOUM
HMMYILIECTBOM Ha CIIy4all CMEPTH.

B HacTosiniee BpeMsi pacriopsIuTbCd UMYIIECTBOM Ha Cly4all CMEPTH MOKHO
TOJIBKO ITYTEM COCTABJICHUS 3aBEIIAHUS, [IPU 3TOM COBEPILICHUE 3ABCIIAHUS ABYMS U
OoJiee TUIaMH HE JIOITyCKAeTCsl.

[TonsTre 3aBelanus B OTEYECTBEHHOM IpaBe (PaKTUUECKU HE MEHSAETCS JTaxe,
HE CMOTpPS Ha CTOJb OOJBIION MPOMEXKYTOK MPOIIEAIIETO BPEMEHU U CHJIbHBIC
W3MEHEHUS 3aKOHOJIAaTENILCTBA. becCopHo, €ro HaNoJIHEHUE, KaK MPaKTUHYECKOE, TAK
U IOpUJINYECKOE, TMPEeBpaAIlaeTCs BCIEJ 32 OSKOHOMHYECKMMH M OCOOEHHO
MOJINTUYECKUMU mponeccamu. Ho 3aBemanue - 3To Beceraa:

- JUYHOE PACIIOPSDKEHHE JIEeCIIOCOOHOTO TpaKJIaHWHA Ha CIydail CMEpPTH IO
MOBOJIy €r0 UMYIIIECTBEHHBIX MPaB U 00sS3aHHOCTEH;

- OJITHOCTOPOHHSIS CHETIKA;

- HOTapUaJIbHO yI0CTOBEPEHHAS CIENKa, TU0O0 MpUpaBHEHHAS K TAKOBBIM.

CaMoe MmoJIHOE M MOJXOASIIEE OMPEACICHUE 3aBEIIAHUSI COJIEPKAIOCH B CT.
422 TK PCOCP 1922 ropa: "3aBemaHuem MPU3HAETCA CIIEJIAaHHOE JIUIIOM B
NMUCbMEHHON (QopMe pacmopspkeHHe Ha Ciaydall CMepTH O MPeIoCTaBICHUU
MMYIIECTBA OJTHOMY WJIM HECKOJIBKUM OMPEACIICHHBIM JIUIam".

B otimune ot I'K PCOCP 1922 r. u 1964 r. B 'K P®, Tak ke xkak B CBoxe
3aKOHOB TPAXKJAHCKUX POCCHICKOW HMMIIEpUM, TJaBa, MOCBAILICHHAS HACJIEAOBAHUIO
[0 3aBEIIAHUIO, WJIET PaHbLIE TJIABBI, IMOCBSIICHHON HACJIEIOBAHUIO MO 3aKOHY.
Hcxons M3 TOTMKHM MOHSATHO, YTO B MIEPBOM CIyd4ae TOBOPUTCS HEMOCPEICTBEHHO O
BOJIE CaMOro HacjeqoAaTesis, a BO BTOPOM ClIydya€ pe4Yb HAET YKE O BOJIE
3akoHojaTenss. Konedno e, ObIBAIOT M ClTydad, KOTJa HAClIe0AaTellb CO3HATEIHHO
BBIOMpAET OYEPETHOCTh, OJTHAKO, €CJIM CYJIUTh 0 MPAKTUKE U ObITh peaqrucTaMH, TO

MOXHO CMEJO CKa3zaTh, 4TO MHOTruMe "He B Kypce', CKOJIbKO U KaKuhe OYepeau
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COIEPKUT 3aKoHoAaTesbCTBO Poccuiickon Depepanmu. Tem He MeHee UCXOId W3
OOLICUBUIUCTUYECKOTO TPHUHIIMIA AUCIIO3UTUBHOCTH BOJISI TpaKJaHWHA CTOUT Ha
IIEPBOM MECTE€, a 3aKOH B HEKOTOPOM POJE BOCIOJHAET NPABOBbIE HIOAHCHI
HACIIEOBaHUsI TP OTCYTCTBUM BOJIM HACIEAOAATENd MO [JaHHOMY MOBOJY,
YCTaHABIIMBAas OIPEIACICHHYID M YETKO NOCJIEAOBATEIbHYI0 OYEPEIHOCTh B
3aBUCUMOCTH OT CTEIICHU pOI{CTBal.

3aBellaHWe KakK paclopshKEHHE HMMYIIECTBOM B CJIydyae CMEPTH YEIIOBEKa,
odopMIIeHHOE COTIIacHO (popMaM MPETyCMOTPEHHBIM 3aKOHOAATEIIHCTBOM, U3BECTHO
MPaBOBBIM cUCTEMaM Bcex cTpaH. B Poccuu ciioBo "3aBenjanue" MMeeT MHOXKECTBO
Pa3JIMUHBIX CMBICIIOB, HAlPUMEpP, 3aBEIIAHUE MOXET OBITh YIOTPEOJEHO B CMBICIIE
Hakas, 3aBET WM HACTaBJICHHE, TaK ke MOJIpa3yMeBaeT coO0M MPeICMEPTHYIO BOJIIO,
BBIPDAKEHHYIO YCTHO, W, HAKOHEI], B HACTOsIIee BpeMsi Hambojee H3BECTHBIN U
YHOOTPEOJIAEMBIM CMBICIT CJOBa «3aBEIIAHHE» - ATO O(UIMATBHBIA JOKYMEHT,
o OpMIICHHBIN HaAJIeKAIIUM 00pa30M, KaK MPaBUIIO HOTAPHAIBHO yI0CTOBEPEHHBINH,
KOTOPBIN COJEPKUT PACTIOPSIKEHUS B OTHOLIEHUY UMYIIECTBA Ha CIly4al CMEPTH.

P.1. BepracoBa yka3plBaeT Ha TO, YTO HHCTUTYT 3aBCIIAHUNA B PYCCKOM
OOIIIECTBE OTHOCUTCS K DJIEMEHTaM IMPaBOBOM KyNbTypbl. Ellle ¢ JaBHUX BpEMEH B
BILUIOTH 0 OKTAOphCKOM peBostonuu 1917 roga mo crapuHHOMY pPyCCKOMY OOBIYAr0
CyILLIECTBOBAJM MMYIIECTBEHHbIE BKJIaAbl '"Ha ynokoeHue naymu'. [lo 3aBery
YMEPIIUX B Xpambl, IEPKBA M MOHACTHIPU TEpelaBaCh (haMUIbHBIE WKOHBI,
YKpallleHHbIC IPArolleHHBIMUA KaMHSIMU OKJIAJIbl, IIUTHIE MEJICHBI, IOKPOBBI, 00pa3KH,
MaHaruM, KPecThl, OOraThie IEPKOBHBIE COCYIBI, 30J0THIE M CEepeOpsHBbIC OKJIAIbI
KHHUT ¥ UKOH. CIlieqlyst CTapopycCKOMy OObIYar0, HKOHY, CHATYIO ¢ Tpo0a, OCTaBIIsIIU B
Jlap UE€PKBH, I'JI€ OTIEBAIN yconmeroz.

Crates 1120 I'paxxmanckoro koaekca Poccuiickoir deaepaiiuv, B KOTOpPOH
MpeayCMOTPEeHa BO3MOXKHOCTh T'PpaKIaHMHA 3aBelaTh JIIOOOE MPUHAIICKAILEE eMy
Ha MOMEHT CMEPTHU HMYILECTBO, IO CMBICIY BBIMJISIAAT MPOJOIKEHUEM CTAaTbU O

CBO6OI[€ 3aBCIIaHMA. 3aBeHlaTeJIB HMCCT IIOJIHOC IIpaBO IIO CBOCMY YCMOTPCHHUIO

! Hacnencrsennoe npaeo/ Kpamennunukos [1.B. - M.: CratyT, 2016.
2 YyeGHoe nocoGue / P.U. Bepracosa. - 5-¢ u3j., mepepa6. u jom. - M.: Hopma: HAL] THO®PA-M, 2013.
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COCTaBUTh 3aBEIlIaHHE, B KOTOPOM OyAeT YKa3aHHO paclopsiKEHUEe IHOBIM
OpUHAIICKAIIUM €My HUMYIIEeCTBOM. B  OOJBIIMHCTBE CIIy4aeB MPEAMETOM
3aBEIIaHMS SIBISIOTCS OOBEKTHI HEJBHKUMOCTH, HO MPEAMETOM 3aBEHIAHUS MOXKET
OBITH M JPYroe UMYIIECTBO, B TOM YHCJI€ TIpaBa U 00S3aHHOCTH, HAIIpUMED, IpaBa U
00s13aHHOCTH T10 JJOTOBOPY JIOJICBOTO YYaCTHUS B CTPOUTEIHCTBE KHUJIOTO JIOMA.

Teopernyeckn 3akoHOmaTeNbcTBO P He mpemycMarpuBaeT Kakux-IuO0
KOHKPETHBIX OTPAHUYCHHI B OTHOLIEHWH UMYIIECTBA, KOTOPOE 3aBEIIATENIb MOMKET
yKa3aTh B 3aBemanni. OIHAKO IpH 0OpalieH!H K JOHKHOCTHOMY JIMILY, UMEIOIIEMY
MIPaBO yJOCTOBEPUTHh 3ABEIIAHUE, CIIEAYET YUYUTHIBATh, YTO HEKOTOPHIE BHJbI
MMYyIIECTBA U TPaB HE MOTYT OBITh BKJIIOYEHBI B HACIEJICTBEHHYIO Maccy W,
CJIEI0BAaTEIbHO, HE MOTYT IIEPEXOAMUTH MO HACIEACTBY. TakuM 00pa3oB, COrJIacHO CT.
1112 T'K PO, o HacneACTBY HE MOTYT MEpPEHTH MpaBa U 00sS3aHHOCTU, HEPA3PHIBHO
CBSI3aHHBIC C JIMYHOCTBIO HACJIEJ0/ATelis, B YACTHOCTH 3TO MPABO HA aJTUMEHTHI, a
TaKk€ TPaBO Ha BO3MEIIECHHE BpeAad, NPUYMHEHHOTO JKWU3HU WU 3I0POBBIO
HaCJIeNoJaTeNs, U HEMOCPEACTBEHHO TMpaBa M OO0S3aHHOCTH, MEPEXoj KOTOPHIX B
MOPSAKE HACIIEIOBAHUS HE JOMYCKaeTCs JESUCTBYIOIIUM 3aKOHOAATEILCTBOM. CTOUT
OTMETHUTb, YTO JIUYHBIC HEMMYIIIECTBEHHBIC TIpaBa U JPyrue HeMarepuaibHbie Oara
TaK K€ HEJIb3sl 3aBEIATh.

Ucxons u3 conepxkanus cr. 1185 I'K PO crienyer, 4To B cOCTaB HACIEACTBA HE
BXOJISIT TOCYIApPCTBEHHBIEC HATPaJibl, KOTOPHIMU OB HATPAXKJEH HACIe0/1aTeh U Ha
KOTOpBIE PaCHpOCTpaHsIETCs 3aKOHOJATEIhCTBO O TOCYAapCTBEHHBIX Harpajax
Poccuniickon ®enepaunu. PaccmarpuBas NaHHYIO HOPMY CTaHOBHUTCS $ICHO, 4YTO
COCTABJISITh 3aBEIIAHWE B OTHOIICHWM TOCYJApPCTBEHHBIX Harpaj aOCOJIIOTHO HE
MMEET CMBICJIA, BBUJY TOTO, YTO OHU B JIIOOOM CiIydyae HE MOTYT OBITh OOBEKTOM
HaCJICJOBAHMUSI.

HccnemyeM Bompoc 0 TOM MOTYT JIA SIBJISTHCS TPEAMETOM 3aBElIaHUsI 1IeJIEBbIC
JICHEKHBIE CPEACTBA TaKWe KaK 3apa0OTHAs MiiaTa U MPUPABHEHHBIC K HEW IUIATEXU
(meHcusi, mWOCOOMST TO COIMAIBLHOMY CTPaxOBaHWIO, CTHOCHAWS ©  T.IL.),
MIPEAOCTABISIEMbIE TPAXKIAHUHY B KQUECTBE OCHOBHBIX CPEACTB K CYLIECTBOBAHUIO?

[To dakTy coBepiieHHe 3aBelIaHUs B OTHOIICHUW IaHHBIX JCHEKHBIX IUIATEKEH
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(BBIILJIAT) BIOJHE BO3MOKHO M 3aKOHOM HE 3alpelieHO, HO 3aBEILATENI0 CIEIyeT
YYHUTHIBATh, YTO IIPAaBO HA IOJYYEHHUE JACHEKHBIX CPEICTB IOJIEKABIIMX BBIIIIATE
yMeplieMy, HO TaK U HE TOJYyYEHHBIX UM TpPU KU3HU, B OCOOEHHOCTU TaKUMU
BBIIJIATaMU SIBJISIIOTCS. HEAOIOJIyUYE€HHAs IEHCUU TI0 CTapOCTH WM 3apaboTHAsI 1JiaTa,
IIEPBOHAYAJIBHO HMEIOT POJCTBEHHUKHM HACIEIOAATENs, HACICIHUKA IEPBOU
ouepenr, KOTOpbIE HAa MOMEHT CMEpPTHM YMEpUIEro ObUIM 3aperuCTPUpPOBAaHbBI U
IPOXKHUBAIM COBMECTHO C HAacieAofaTeseM, a TakkKe €ro HeTpPyJI0CIoCOOHBIE
VOKIMBEHI[BI HE MEHEE roja A0 CMEPTH HACIEAONATeNsl HaXOAWBIIUECS HA €ro
VDKIVMBEHUU HE3aBUCHUMO. BMecTe ¢ TeM, €ClIu B TEUYEHHMM IIECTH MECALEB C JaThbl
CMEPTH HACJIENO0JAaTeNsi HUKTO W3 BBIIICIEPEUYUCICHHBIX JHI HE oOpamaicsi B
KOMIIETEHTHBIE OpPraHbl WM OPraHU3alMd 3a NOJYYEHHWEM BBIILIAT JEHEKHBIX
CPEACTB, IPUHAJICKAILNX HACIEA0JATEI0, TO JaHHbIEC JCHEKHBIE CYMMBI IIEPEUyT
B HACIIEJCTBEHHYI0 MAacCy M COOTBETCTBEHHO HAaclenoBaThcsd OyAyT Ha oOIuX
OCHOBAHUSX.

CX0KMX OTpaHUYEHUI B 3aKOHOJATENBCTBE JOBOJIBHO MHOTO.

I'pak1anviH MMEET MpaBO COCTABUTH 3aBELIAHHUE HE TOJIBKO HA MMEIOIIECEC Y
HEro Ha JaHHBIM MOMEHT MMYIIECTBO, HO U B OTHOILIEHUHM UMYILECTBA, KOTOPOE OH
MOKET npuodpectr BrocneAcTBUuU. K npumepy, 3aBenianus MOXET ObITh COCTaBIEHO
B OTHOILIEHUHM KBapTUPBI, KOTOPOW I'PAKJIAHHWH BIJIAJIEET U IMOJb3YETCS IO JIOTOBOPY
COLIMAJIBHOIO JKUJMIIHOTO Haiima. Ho 3Ta kBapTHpa HE MOXET ObITh OOBEKTOM
HACJIEIOBAHMS 10 TEX MOpP, MOKa 3aBellaTeNb MPU KU3HU HE MepeoPpopMUT €€ B
COOCTBEHHOCTh IYTEM 3aKJIIOUEHHS JIOTOBOpa Mepefaud KBapTHP B COOCTBEHHOCTh
rpakaaH (B MoOpsaKe NpuBaTH3aluK). B Hacrosiee BpeMsl O4EHb 4acTO Tpa)kIaHe
NUIIYT 3aBELIAHUS Ha UMYILECTBO, KOTOPOE MM €LIE HE MPUHAJJICKUT, HO OyaeT
npuobpereHo B OyaylieM, K MIpUMepy, Ha OCHOBAaHHUHU JI0TOBOpa J0JEBOrO y4acTHs B
CTPOUTENBCTBE MHOTOKBAPTUPHOTO KWJIOTO JIOMA. DTO M HEYIMBUTEIBHO, TaK KaK
3TOT CcHOco0 akTyajleH M OYeHb IMOMYJSIPEH CpPedu BAapUaHTOB HANpPAaBJICHHBIX Ha
yIy4lI€HHE >KWIMIIHBIX yCiaoBuM. Kcrath, ¢ yd4eroM NaHHOro ciaydas MpeaMeToM

3aBCIIaHUSA MOI'YyT OBITH ImpaBa " 0053aHHOCTH IIO AOTOBOPY AOJCBOIO y4dacCTHA.



13

Bo3MokHO 3aBemaTh TaKke, HalpuMep, KaKk aBTOPCKOE IPaBO, TaK W aBTOPCKHM
rOHOpAp 3a KHATY, KOTOPAsI ClIe He HAIMCAHA 3aBEIaTeNeM, U T.1.

[Ipu ynoctoBepeHnr 3aBemianusi He TpeOyeTcs MpEeCTaBICHUE 3aBeIIaTeIeM
IIPaBOYCTAHABIIMBAIONINX WM TPABOMOATBEPIKIAIOIINX JTOKYMEHTOB, OCCCIIOPHO
YKa3bIBAIOIIUX Ha MPUHAJIC)KHOCTh €My HMMYIIECTBA, B OTHOIICHWHW KOTOPOTO OH
HaMEpEeH OCTaBUTh pACIOpsDKCHHE Ha Ciydaik cMepTu. B cocTtaB 3aBeniaHHOTO
HACJICJICTBEHHOTO MMYIIICCTBA BXOJIUTh TOJIBKO TO, YTO MPUHAIICKUT yMEpIIEMy Ha
MOMEHT OTKPBITHS HACJIEACTRA.

JIroOoit  meecrocoOHBIM M MPABOCIOCOOHBIN TPaKJIAaHWH HMMEET IIPaBO
COCTAaBUTh 3aBEIIaHWE HA JI000E MMYIIECTBO, a TAKXKE JIFOOOTO MPUEMIIEMOTO IS
HETO COJACPIKaHUs, HO TIPH YCJIOBHH, YTO OHO HE MPOTHBOPEUYMT 3aKoHy. Ha mpakTuke
JaIre BCEro BCTPEYAIOTCS 3aBEIllaHMs TakK cKaszaTh 001Ieil popMbl. B cooTBeTCTBUU C
TaKUM 3aBEIIaHUEM TPaKIaHWH JEIaeT PaclopssKEHHUE Ha Ciydall CBOeH CMEpPTH He
MIOCPEJACTBEHHO B OTHOIIICHWHM BCEr0 MPHHAJJICKAIIETO €My MMYIIECTBA, B UeM OBl
TaKOBOE HU 3aKJII0YAJIOCh U T/Ie ObI OHO HU HaXOIUJIOCH.

EcTtecTBeHHO, MpeaMeToM 3aBeliaHusl MOKET OBITh M YacTh UMYIIECTBA, HET
OTPaHUYCHHH B KOJUYECTBE OOBEKTOB, B OTHOIICHHUH KOTOPBIX MOXKHO COCTaBUT
3aBEIIaHKe, a TaK)Ke HET OTPAaHWYCHUN B OTHONICHWH KOJWYECTBA JIUI, KOTOPHIM
MOXHO 3aBellaTh HMYIIECTBO. B QopMymupoBke MOXeT OBITh YKa3aHHO BCE
HMYIIIECTBO, B TOM YHCIIC€ C YKa3aHHUEM KOHKPETHBIX OOBEKTOB, XOTS WU MOXKET
BBITJISAICTh HECKOJIBKO CTPAHHBIM YKa3aHHE JOTOJHUTEILHOTO Ha3BaHUS OOBEKTA W
€ro ajpeca, HO HE CTOUT 3a0bIBaTh, YTO OCHOBHAS YacCTh 3aBEIIaTE/ICH — 3TO JIFOIH
IIPEKJIIOHHOI'O0 BO3pacTa M HE 0C000 pa3OHparoIyecs B 3aKOHOAATEIBCTBE, W IS
CBOCTO JIMYHOTO CITOKOWCTBHSI OHHM XOTAT BHIETh B TEKCTE YyKa3aHHUE HMEHHO
OTIPEJICIICHHOTO OOBEKTA.

Tak ke CTOUT y4ecTh, UTO MPH IMEpPeXojie NMpaB Ha UMYIIESCTBO HACIICTHUKAM
M0 3aBEIIAHHMIO, COBEPIICHHOMY B OTHOIICHHHM WCKIIOYUTEIHHO OIPEEICHHOTO
UMYIIECTBA, OYCHb BAXXHO MPABUIBHO YyKa3aTh JaHHBIC AITOTO HMYIIECTBA, BO

n30exaHue pa3HOUTEHUN U HEeXeJlaTeIbHbIX CyJIeOHbIX pazoupaTenbcTB. He crienyer

3 Horapuar. / Cyuxosa H.B. — M.: FOpaiir, 2013.
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yKa3blBaTh B XapaKTEPUCTHKAX OOBEKTAa TAaKUE MPU3HAKU, KOTOPHIE C TEUEHHEM
BPEMEHU MOTYT U3MEHHUTHCS, HalpuUMep, IUIOMEAAb OO0bEeKTa HEIBUKUMOIO
UMYILECTBA.

Panee ObuIO CKa3aHO, YTO HACIEIHUKOB 110 3aBEHIAHUI0 MOXET OBbITh
HECKOJIbKO, TaK BOT CTOWUT YYUTBHIBaTh, YTO B CIy4ae OTCYTCTBUSl YKa3aHUA
KOHKPETHOTO HMMYUIECTBAa [UJIsl ONPENEJICHHOTO HACIEAHUKA W  OTCYTCTBHUSA
ONpEENeHHUsT JI0JIe KaXIOro U3 HACICAHUKOB IO 3aBEIIAHUI0 Ha BCE WIIU
KOHKPETHOE MMYIIECTBO, 3aBEIIAHHOE Cpa3y HECKOJIbKMM HaclleJHUKam, TO JOJU B
MoJ00OHOM  3aBelIaHUU OyJyT CIMYaThCs PaBHBIMU JUISI BCEX YKa3aHHBIX
HacJeno0aTeNeM JuL.

3aBeniaTenb UMEET aOCOJIOTHOE IMPaBO PACIOPSIKATHCS CBOUM HMYILIECTBOM
WIM KaKOM-T10O0 €ro 4acThlo, IyTeM COCTABIICHUS OJTHO MM HECKOJIBKUX 3aBEIaHUM.
Crout o00paTuTh BHMMAaHHE Ha TO, 4YTO HECKOJBKO 3aBEUIaHUH MOIrYT OBITh
COCTABJICHBI B PAa3HOE BpeMs, TaK U OJHOBPEMEHHO JApyr ¢ aApyroM. [locneayromee
3aBelllaHue, HE coJiepiKallee NPsSIMbIX YKazaHUH 00 OTMEHE MpPEKHEro 3aBellaHus
WIM OTIEIBHBIX COAEPKAlIUXCSl B HEM 3aBEIIATENbHBIX PaCIOpPsHKEHHUM, OTMEHSET
3TO PAHEE COCTABJICHHOE 3aBEIIAHHME IOJHOCTBIO WJIM B 4YacTH, B KOTOPOM OHO
MPOTUBOPEYUT MOCIEIYIOUIEMY 3aBEIIaHUIO. 3aBEIIAHHE, OTMEHEHHOE MOJIHOCTBIO
WIM YaCTUYHO TIOCIHEAYIOIMIMM 3aBEIIaHHEM, HE BOCCTAHABIMBAETCS, €CIH
NOCJIEAYIONIEE  3aBEIIAaHHE OTMEHEHO  3aBEIaTelieM  IIOJIHOCTBIO WIM B

9] 4
COOTBCTCTBYIOIICHU YaCTH .

1.2. OcoOEHHOCTH COCTABIIEHUS 3aBEIAHN
Ha ocnoBanuu 1. 3 ct. 1118 'K P® 3aBemanue A0MKHO OBITH COBEPIICHO
anyHo. [lo oOmemy mnpaBuiy, BbelpakeHHOMY B a03. 1 m. 3 cr. 1125 'K PO,
3aBelIaHuE JOJKHO OBITh COOCTBEHHOPYYHO MOAMHUCAHO 3aBemaresieM. CoBeplilieHne
3aBELIAaHUs Yepe3 NPeICTaBUTENS HE TOMyCKAETCsl.
I'paxxnanud, He pgocTuriidid 18-7meTHero Bo3pacTa, HO COCTOSIIIMM B

3aperucTpUpoOBaHHOM Opake, BIpaBe oPOpMUTH 3aBeliaHue. B cOOTBETCTBUU CO CT.

* HacnencTBeHHOE npaBo: yueoHoe mocooue / XKenonkun C.C., UBammn .1, — M.: FOcturmadopm, 2014.
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27 TK P® HecoBepilleHHOJETHUM, AOCTUTIIHUNA Bo3pacta 16 JieT, MOXET ObITh
OOBSBIIEH TOJHOCTBIO JEECIOCOOHBIM, €CIM OH paboTaeT Mo TPYIOBOMY JTOTOBOPY
WU 3aHUMAETCAd NPEANPUHUMATEIIBCKON NIESITEIBHOCTBIO C COIVIACHS 3aKOHHBIX
npeacraButeneid. OpraHbl ONEKUM W TMOMEUUTENHCTBA C COIJIACHS POJUTEICH WM
JPYTUX 3aKOHHBIX) MPEJCTABUTENCH, a MPU OTCYTCTBHM COTJIACHS — MO PEIICHUIO
Cylia, OOBSIBISIOT SMAHCUIIMPOBAHHBIM HECOBEPIICHHOJETHETO rpaxaaHuHa. [locie
MOJIYYCHHUS] JTAHHOTO PEIICHHS HECOBEPIIECHHOJETHUN TpaXkaHWH HMEET IpaBo
COBEPIIUTH 3aBEIIAHUE.

[Ipyu mnpu3HaHMM TpPaKJAaHWHA  HENEECIIOCOOHBIM WJIM  OTPAaHHUYECHHO
neecriocoOHbIM (cT. 29 u 30 'K P®) coBepuieHne MM 3aBellaHHs HEAOIYCTUMO,
nOCKOJbKY B 1. 2 cT. 1118 'K P® roBopuTcs TOIBKO O MOTHOU JE€E€CIOCOOHOCTH.

CymiecTBOBaBIIMA B HAyKe W TMPABONPUMEHUTETHLHON MPAKTUKE MPUHIIMII
cB0OObI 3aBemianus ¢ 1 mapra 2001 r. moay4dus 3aKOHOJIATENbHOE BOIUIOIICHHUE B
ct. 1119 T'K P®: rpaxnanuH, cOBEpLIAIOIIMI 3aBELIAHHUE, BIIPABE IO CBOEMY
YCMOTPEHHUIO 3aBellaTh MMYIIECTBO JIFOOBIM JIHIIAM, JIIOOBIM 00pa3oM OmNpeacisiTh
JIOJI HACJICIHUKOB B HACJIEACTBE, JIUIIATh HACIEACTBA OJJHOTO, HECKOJIBKUX WJTU BCEX
HACJICIHUKOB T10 3aKOHY, HE YKa3bIBas MPUYMH TaKOTO JIUIIEHUS, a TAaKXKe BKIIIOYATh
B 3aBCIIIAHUE UHBIE PACTIOPSKCHMUS.

3aBemiaresib B J1000€ BpeMsl BIIpaBe OTMEHUTh WJIM U3MEHUTh COBEPIICHHOE
3apemranre. (CB0oOOJa 3aBellaHUs OTPAHUYMBACTCA TOJBKO TpaBuWiIaMu 00
00s3aTeNbHON J10JI€ B HACTIEACTBE.

3aBeniatenb He 00s3aH COOOIaTh KOMY-JIMOO O COJIepKAaHUH, COBEPIIICHUH, 00
M3MEHEHHUH WJIM OTMEHE 3aBEIIaHusl.

WUrtak, npuHuum cBoOOJbI 3aBellaHUs JaeT MaKCUMaJbHBIM BBIOOp IS
3aBemIaresis Kak B OTHOIICHWM HACJIEIyeMOTr0 WMYIIECTBA, TaK W B OTHOIICHHUH
HACJICTHUKOB.

3aBemniaTesnb BIIpaBe:

- COBEPIIUTH 3aBEIIIAHUE B MOJIb3y OJHOTO MM HECKOJIbKHX Jinil. [Tpu 3TOM OH

HC CBA3aH pPOACTBCHHBIMHM HWJIHM JAPYTMMH OTHOIICHUAMH - 3TO €TI0 BbI60p. B
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3aBelIaHUM MOTYT OBITh YKa3aHbl Kak (pU3MUeCKHe, TaK U HOPUIUYECKHUE JUIA, KaK
pOCCHIICKUE, TaK U MHOCTPAHHbIC IPaXIaHeE;

- TOJHA3HAYUTH HACIEJHUKA KaK HACJICAHUKY IO 3aBEUIaHUIO, TaK U
HACJICIHUKY IO 3aKOHY Ha CJIy4au, €CJIM Ha3HAYCHHBIN UM B 3aBEIIAHUU HACIICIHUK
WJIM HACJICTHUK 1O 3aKOHY YMPET JI0 OTKPBITHS HACIEACTBA, JINOO OJHOBPEMEHHO C
HacJeI0aaTeNeM, JTU0O0 MOCIe OTKPBITHS HACIIECICTBA, HE YCIIEB €T0 MIPUHSTH, IN0O0 HE
MpUMET HACJEACTBO WJIM OTKa)XeTcs OT Hero, jJubo He OyAeT HMETh IpaBa
HACJIEI0BATh WK OYJET OTCTPAHEH OT HACJEAOBAHUS KaK HEIOCTOMHBIN;

- HA3HAYUTh IyHICTIPUKA3YUKa, T.€. UCIIOJHUTENS CBOEH BOJIM, BHIPAKECHHOMN B
3aBeniaHuu. B HacTosiiee BpeMs 3TO MOXKET OBbITh TOJIBKO TpaxkaaHuH. [lonaraewm,
YTO O3TO MOXET OBITh W IOPUIUYECKOE JHII0, OCOOCHHO €CIM peyb HJAET O
HacJIeJ0BaHUHU OM3HECa;

- BO3JIOKUTH HAa OJHOTO HJM HECKOJBKHX HACJIICIHHUKOB KaK IO 3aBEIIaHUIO,
TaK ¥ 10 3aKOHY HCIIOJHEHHE 3a CUET HACJEJCTBA OOS3aHHOCTH HMYIIIECTBEHHOTO
XapakTepa B MOJIb3y OJTHOTO WM HECKOJIBKUX JIUIT (3aBeIaTeIbHBIN 0TKa3);

- BO3JIOKUTh Ha HACJEIHHUKA (HACIEIHUKOB) MO 3aKOHY WJIM 3aBEIIAHUIO
COBEpPIIICHHUE KaKOTro-TU0O0 JEHCTBHUS MMYIIECTBEHHOTO WM HEHMYIIECTBEHHOIO
XapakTepa, HalpaBJICHHOTO Ha OCYIIECTBICHUE OOIIETOIC3HOM 11eJI (BO3JI0KEHHE);

- B JIt00O€ BpeMsi OTMEHUTDH JTUOO U3MEHUTh COCTABJICHHOE UM 3aBEllaHue, HE
OOBSICHSISI IPUYMHBI CBOUX JCHCTBUM;

- "IpOCTUTH" CBOMX HEIOCTOMHBIX HACIEIHHUKOB, 3aBCIIAB MM HMYIIECTBO
MOCJI€ YTPaThl MU MPaBa HaCJIEAOBaHUS;

- mHOOPMHUPOBATh WIM HE HH(POPMHPOBATH 3aMHTEPECOBAHHBIX JIHUI[ KaK O
3aBelIaHUM, TaK U O €r0 COJACPKAHUU U T.II.

[TpuHIMI cBOOOBI 3aBEIIaHUS MOXKET OBITh OIPAaHUYCH TOJBKO MPaBHIIAMHU 00
0bsI3aTENbHOMN 1071e B HacneacTse . 110 oO11ieMy MpaBuly 3aBeIIaHUE JOJIKHO OBbITh
COCTABJICHO B MHCHbMEHHOW (hopMe M yIOCTOBEpEHO HOoTapuycoM. HecoOmromenue

Ha3BAHHOTI'O IIpaBHJIa BJIICUYCT HeﬂeﬁCTBHTeHBHOCTB 3aBCIIaHMHA.

% HacreacTBeHHOE npaBo/ Kpamenunnukos I1.B. - M.: CratyT, 2016.
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Bce 3aBemianusi MOXXHO paslieiuTh Ha HOTAPUAIbHO YJOCTOBEPEHHBIE
3aBEIlaHMs], MPUPABHEHHbIE K HUM M 3aBELIAHUS, COCTABJICHHBIC B UPE3BBIUAMHBIX
YCIIOBHSIX.

HoTapuanbHo yJIOCTOBEpEHHbBIE 3aBEIIaHUS CIEAYET ACIUTh Ha MPOCThie U
3aKPBITHIC, CO CBUIETEISIMU U 0€3 TAKOBBIX.

3aBenianre MOKET OBITh YJIOCTOBEPEHO Y JII0OOT0 HOTapuyca U HE 3aBUCHUT OT
MeCTa KHUTEJIbCTBA 3aBELIATENs.

Ha ocnoBanuu 1. 1 ct. 1125 'K P® HOTapuanbHO yIOCTOBEPEHHOE 3aBEIIaHUE
JIOJDKHO OBITh HANMCAHO 3aBEIIaTeNIeM WM 3alMCAaHO C €ro CIoB HoTapuycoM. [lo
oOlieMy MpaBUiIy 3aBellaHUE JIOHKHO ObITh COOCTBEHHOPYYHO MOJIMCAHO. 3aKOH
JTa€T BO3MOKHOCTh HE TIOJIIMACHIBATH 3aBEIIaHWC B CHITy (DM3UYECKUX HEIOCTATKOB,
TSDKEJIOW OOJIe3HH, HErPaMOTHOCTH. B Takux ciiydasx B 3aBEIIaHHM JOJDKHBI OBITH
yKa3aHbl TPUYMHBI, TI0 KOTOPHIM 3aBelaTelb HE MOT TOJANHCATh 3aBEIIaHHE
COOCTBEHHOPYYHO, a Takxke (aMuius, WM, OTYECTBO M MECTO >KUTEIhCTBA
rpakKJaHuHA, MOAMMCABIIETO 3aBEIlaHre M0 TPOChOe 3aBeliarTessi, B COOTBETCTBUU C
JTIOKYMEHTOM, YAOCTOBEPSIOIINM JTUYHOCTh ATOTO TPaXKTaHHHA.

3aBeniaTenb BIIpaBE COBEPIIUTH 3aBElIaHUE, HE MPEJOCTABISIS TPU ITOM
JIPYTUM JIAIIaM, B TOM YHCJI€ HOTapUyCy, BO3MOYKHOCTH O3HAKOMHUTBCS C €T0
colepKaHMeM  (3aKpbIToe 3aBeniaHue). Takoe 3aBeniaHue JODKHO  OBITh
COOCTBEHHOPYYHO HAMKMCaHO W TIOJMUCAHO 3aBemareneM. HecoOmtoneHue 3THx
MpaBUJI BJIeUET 32 COOOM HEAEHCTBUTENBHOCTh 3aBellaHus. Tak ke o0s3aTeIbHbIM
YCIIOBHUEM SIBJISIETCS] IPUCYTCTBUE JIBYX CBUJCTEINICH MIPH Mepeade KOHBEPTA.

CBuzereny B HACJIEACTBEHHOM IPaBe — 3TO TPaKJaHe, MPUCYTCTBYIOMINE TIPU
COCTABJICHHH U yJIOCTOBEPECHHMH 3aBeniaHus. CBHIECTECIN MOTYT OBITh TOOPOBOJIBHBIC
1 o0s13aTeNbHBIC.

JIOOpOBOJIbHBIE CBUJCTENIM Y4YacTBYIOT B COBEPIICHHWM 3aBCIIAHHS 10
JKETAHWIO 3aBelIaTeNisi W C COMIACHs COOTBETCTBYIOIIMX TpaklaH, TOT/a Kak

00s13aTeNbLHBIE - B cuiy Tpe6OBaHI/I$I 3aKOHa H, KOHCYHO JXXC, C COIJlaCHuia KakK
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3aBeliaresiss, Tak W TpakJaH - CcBUueTelell (mepenada HOTAPUYCYy 3aKphITOrO
sagermanus (1. 2 c1. 1126 TK)®.

He Moryr OBITb CBUAETENSIMU: HOTAPUYC WM JPYroe yJIOCTOBEPSIOLIEE
3aBEUIAHUE JIMIO; JIUIO, B IOJIb3y KOTOPOTO COCTABJIICHO 3aBELIAHUE WJIM CHEJaH
3aBELIATEIbHBIM OTKAa3, CYNpPYyr TAKOTO JHULA, €ro JETU U POIUTENN; IPakIaHe, HE
o0aarolue /1eecoCOOHOCTRI0O B TOJHOM O0BEMe; HETPaMOTHBIC; Tpa)KJIaHe C
TaKUMHU (PU3MYECKUMH HEJIOCTaTKaMH, KOTOpPbIE SIBHO HE IMO3BOJISIOT UM B IOJHOU
Mepe OCO3HAaBaTh CYIIECTBO IIPOUCXOJIAIIEIO; JUIA, HE BIAJCIOIINE B TOCTATOYHOU
CTEIIEHU SA3BIKOM, Ha KOTOPOM COCTAaBJICHO 3aBCIIaHUE, 3a UCKIIOYEHUEM Ciydasd,
KOTJ]a COCTaBJIsIeTCs 3aKpbiToe 3aBenianue (1. 2 ct. 1124 I'K).

Ecnu 3aBemanne coCTaBisSIETCA U YAOCTOBEPSAETCS B IMPUCYTCTBUM CBUIETENS,
OHO JIOJIKHO OBITh MM TOJIMHUCAHO U Ha 3aBEIIaHUU JIOJDKHBI ObITh YKa3aHbl (pamuius,
UMsI, OTYECTBO M MECTO JKHTENIbCTBA CBUIeTeNnsd. Horapuyc mnpemynpexnaet
CBUJETENSA, a TaKXKe TIpaXIaHWHA, NOAIKCHIBAIOIIETO 3aBEUIAHHE BMECTO
3aBemniaTesss, 0 He0OXOIUMOCTH COOI0IaTh TaiiHy 3aBemmanus (1. m. 4 u 5 ct. 1125
'K P®D).

CocTaBUTh 3aBelllaHuE MOXHO U B MIPOCTOM MUCbMEHHOU (hopMe, HO TOJIBKO B
BHJIE MCKIIFOUECHUS B CIIydasix, NpeaycMoTpeHHbIX cT. 1129 I'K P®. B cinyyae, ecnu
IPAKIAHUH HAXOIWUTCS B YPE3BBIUAWMHOW CHUTYallMM YTPOXKAIOWIEW €ro XW3HU U
30POBBIO, KOT'ZIa OH JIMIIEH BO3MOKHOCTH COCTABUTH 3aBEILAHUE B COOTBETCTBUU C
cT.1124-c1.1128 TK P®, TO nomyckaercsi COCTAaBICHUE 3aBEIIAHUS B IPOCTOM
nucbMeHHOW (¢dopme. Takoe 3aBemianue OyAeT MNPU3HAHO TIOCIETHEH BOJIEH
rpaKJaHUHA, €CJIM OHO HAMMKMCAHO U TOJIMUCAHO COOCTBEHHOPYYHO HACJIEIOAaTelIeM B
MIPUCYTCTBUHM JIBYX CBUIETENEH, & TAKXKE U3 COJAEPKAHUA IOJHKHO CIIEIOBATh, UTO 3TO
MMEHHO 3aBenjaHue. /[aHHoe 3aBelaHue MOIJIEKUT UCIIOJHEHUIO TOJIBKO B Cilydae,
€CJIM 3aMHTEPECOBAHHBIC JIMIA MPU3HAIOT (DAKT €ro COBEPILEHUS B YPE3BbIYANHBIX

00CTOSTENILCTBAX.

6 [IpaBoBble OCHOBBI HOTapHANbHOW gAesTensHOCTH B Poccuiickoit ®enmepaunn. YdebHoe mocobue / — M.
IOcTumndopm, 2016.



19

OngHuM U3 BaXHEMIIUX MPUHIMIIOB HACJIEIOBAHUS IO 3aBEHIAHUIO SIBIISAETCS
TallHa 3aBemiaHus. JlaHHBI TPUHIMI OCHOBaH HA KOHCTUTYIIMOHHOM IpaBe
rpakJlaHMHA Ha HEMIPUKOCHOBEHHOCTh YacTHOM >ku3Hu (4. 1 cT. 23 Koncturynuu). B
cuny cr. 1123 TK Hotapuyc, apyroe yaoCTOBEpAIOIIECE 3aBCIIAHUE JIUIIO,
MEPEBOIYUK, UCTIOTHUTENb 3aBEIIaHusl, CBUIETENIN, HOTAPUYChI, UMEIOIINE JOCTYI K
CBEIICHUSM, COJICPKAIUMCA B €IUHOW WH(GOPMAIMOHHOW CHCTEME HOoTapuara, u
JUIA, OCYIIECTBIAIONINE 0O0pabOTKY MaHHBIX €AMHOW WHMOPMAIMOHHOW CUCTEMBI
HOTapuaTa, a TakKKe rpa)KJaHuH, MOANUCHIBAIONININ 3aBElaHUE BMECTO 3aBelaTes,
HE BIpaBe [0 OTKPBITUS HACIEICTBA pas3rjialarb CBEICHUS, Kacalolluecs
COJIEp>KaHMs 3aBEIaHus, €r0 COBEPIICHUS, U3BMEHEHHUS WJIU OTMEHBL.

B cnywyae HapymieHus TaiiHbBI 3aBEIIaHMs 3aBElIATEIh BIpaBe MOTpeOOBATh
KOMITICHCAIIMI0 MOPAJIbHOTO BpEJa, a TAaKKe BOCIOJB30BAThCS JIPYTUMU CIIOCOOAMU
3alUTHl TpaxAaHCKUX mpaB. [Ipm SToM He SABIAETCS pasrialllcHUEM TalHBI
3aBELIAHUS TPEJICTABICHUE HOTAPUYCOM, APYTUM YAOCTOBEPSIOIIMM 3aBEIIAHKE
JIMIIOM CBEJEHUN 00 yIOCTOBEPEHUM 3aBEIIaHMS, OTMEHE 3aBEIIaHHS B EAUHYIO

.
MH(OPMAIMOHHYIO CUCTEMY HOTapuara

1.3. OcobGenHOCTH TOPsKA COBEPIICHNSI HEKOTOPBIX 3aBEIATEIbHBIX
pacnopsHKeHUM

B HacTosmeM paszaene uccienyemM Takue 3aBEIIaTeNIbHbIC PACIIOPSIKEHUS KaK:
MOJTHA3HAYEHUE OCHOBHOMY HACJIEAHUKY JAPYroro HACIEIHHKA - «MOJHA3HAYCHUE
HACJIEJTHUKA»; YCTAHOBJIEHUWE 3aBEIATEIbHOIO OTKa3a (JieraThl); YCTAHOBJICHUE
3aBEIIATEILHOTO BO3JIOKEHUSI; COCTABJICHUE 3aBEIIATEIIBHOIO PACHOPSIKEHUS Ha
JIEHEKHBIA BKJIaJ B OaHKE.

K ocoGeHHBIM 3aBemIaTelIbHBIM PACIOPSKESHUSIM B HACIICIICTBEHHOM IIPaBE
Poccuiickoit denepaiiu OTHOCUTCS HACECTBEHHAsI CYOCTUTYIHS, O0Jiee 3BECTHAs
KaK «I10JHa3HadYeHue HaclieAHukay. [logHa3HaueHne HacaeqHUKA SIBJISICTCS OJHUM M3

BHUJIOB 3aBEUIATEIbHBIX PACHOpPsHKEHUM, MPU KOTOPOM 3aBelllaTellb Ha3HA4aeT eIle

" Ipaxanckoe npaso: YueGuuk. B 2 1. / Tlox pex. B.M. Tonrano. T. 2. M.: Craryt, 2016.
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OJIHOTO HacJIeTHUKA, KOTOPbIM MOJYYUT MPABO HA HACJEICTBO, €CJIU MO KAaKUM-TTHOO
NpUYMHAM TIEpPBBIi (OCHOBHOM) HACJICAHUK HE BCTYIIUT B IIPaBa HACJICAOBAHHUS.

Bor kak pasbscuser [lammkoBa A.M. cyTh HaclleICTBEHHOW CYOCTUTYILIMU:
"Kornma HacTynuT yka3aHHOE B 3aBEILIAHUM YCJIOBHUE, B IIpaBa HACJIEA0OBAaHUS BCTYIIUT
JIOTIONIHUTEIBHBIA ~ HAcCHEeIHUK.  TakuM  00pa3oM,  TPOU3OHAET  MpsSMOe
HEMOCPEICTBEHHOE MPEEMCTBO 3allaCHBIM HACIEIHUKOM BO BceM oObeMe maccuBa U
aKTHBa HaCJIe,Z[CTBa"S.

Kak wm3BectHO eme B PuMCckOM uMIIEpUHM  CyIIECTBOBAI  MHCTUTYT
MOJHAa3HAYCHUs] HacienHuka. HacnenctBeHHoW cyOcTUTylMeld OBbUIO TPU3HAHO
MOJIHA3HAYEHUE €lI€ OJHOI0 HAaCJIEAHUKAa (MM HECKOJbKHX HACJIECIHUKOB) Ha
CIIy4yai, €ClIi OCHOBHOW HACJIEIHUK HE U3bABUT JKEJIAHUS IMPHUHATH HACJIEICTBO WIH
K€ YMpPET 10 OTKPBITUS HACJIEACTBA, TO €CTh, COIJJACHO PUMCKOMY YaCTHOMY IIpaBy,
HE CMOJKET CTaThb HACJIEIHHKOM, B JIAHHOM CJIy4yae IOJHA3HAYEHHBIM HACIICITHHUK
HAa3bIBAJICS 3AMECTUTEJIEM.

Poccuiickoe  3akoHOmaTeNbCTBO, Kak oTrMmedaeT AoOpamenkoB M.C.,
"HCMOJIb30BAJI0O  PEUENINI0 PUMCKOro TMmpaBa 00 OOBIYHOM  CyOCTUTYIUH,
IIOCJIEIOBATEILHO BUAOU3MEHSISICh HA PA3JIMUHBIX 3TANaX Pa3BUTHS HACIIEICTBEHHOTO
Ipasa, OHa JOUIJIa 10 HAIIUX z[Heﬁ"g.

B npunsToit wactm Tperber ['paxkmanckoro komekca P® mpaBo Ha
[oJIHa3HaYCHUE HacleAHUKA UMeeT Ooiee LIMPOKYIO chepy AeHCTBUS IO CPABHEHUIO
¢ Hopmamu ['paxpanckoro koaekca PCOCP 1964 r., 310 OTME4alOT MHOTHE
SKCIIEPTHL

Hacnenonarens B COOTBETCTBHM C JEUCTBYIOIIMM 3aKOHOAATEIHCTBOM
Poccuiickon @enepanu MOXKET IMOJHA3HAYUTH HACIEAHUKA KAK HACJIEIHUKY I10
3aBCIIAHUIO, TaK U HACJIEOHUKY IO 3aKOHY. He TOnpKO Ha cilyyail, €CiM HacJIeIHUK
YMPET [0 OTKPBITUS HACIEACTBA WJIM HE NPUMET HACJIEACTBA, B CJIydae €CIHu

HACJICIHUK YMPCT OAHOBPCMCHHO C HACJICAO0AATCJIICM, CCJIM HACJICIHUK HC 6y,ueT

8 Manmkosa A.M. Ocobble 3aBelaTenbHbIe pacopsKeHns B puMcKoM mpase // HacnencTsennoe npaso.2009. Ne 3

’ AbpamenkoB M.C. HacnenoBanue no 3asenanuto B Poccuiickoit deneparyin 1 3apyOeKHBIX CTpaHaxX: CPaBHUTEIBHO-
npaBoBoi acnekT // Hacnencreennoe npaso. 2008. Ne 4,

Y Tpaxpanckoe npaso. Bemmoe mpaBo. Hacieactsemnoe mnpaBo. MckmounTenbHble npaBa.  JIMdHbIC
HenmyniecTBeHHble npaBa. B 4 1./ .A. 3enun, E.B. Kynaruna, E.A. Cyxanos u np. 2008. T.2.
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UMETh MpaBa HACJIEIOBAHUS WM OyJIeT MPU3HAH HEAOCTOMHBIM HACIEIHUKOM B
CyJeOHOM TMOpSIIKE U, CIIEIOBATEIbHO, OTCTPAaHEH OT HaclieqoBaHus. B myHkte 2
ctatbu 1121 TI'paxnmanckoro koxaekca Poccuiickoit ®enepanuu nepedrcicH
MCUEPIBIBAIOIINI ITEPEUYCHb CIy4aeB NMPU3BAHUS K HACJIEIOBAHUIO MTOAHA3HAYEHHOTO
HaCJIeTHUKA, Oarojaps 3TOMY MOXKHO M30€XaTh HEONMPEICICHHOCTEH, ¢ KOTOPBIMH
HEOJHOKPATHO CTAJKUBAIUCh B mepuo AeictBus I 'paxnanckoro kojaekca PCOCP.

Kak BHIHO W3 TOJKOBaHHUS 3aKOHOJATENbCTBA (3aKOHOJATEIBHBIX HOPM) —
MOJIHA3HAYCHHBIM HACJIETHUKOM HE 0053aTeIbHO JOJKEH OBbITh TIpakIaHUH,
TaKOBbIM HACJIEAHUKOM MOXKET CTaThb W IOPHUAMYECKOE JIUIO, a TaKKe CaMo
roCyJ1apCTBO, YTO B IIOCIIEHEE BPEMSI HE SIBISAETCS OYEHD PEAKHUM SIBJIEHUEM, H CILE
OJJHUM U3 TMOJIHA3HAYEHHBIX HACJIEIHUKOB MOXET OBITh MEXKIyHapoHas
OpraHu3alusl.

Kak cnenyer u3 crateu 1156 I'paxxmanckoro koaexkca P® monHa3zHaueHHbIE
HaCJIEAHUKM HE WMEIT I[paBa HAcJleloBaTh B MOPSAJIKE HACIEICTBEHHOMN
Tpancmuccuu, W crateu 1146 I'paxnmanckoro komekca P® mogHasHaueHHbIE
HaCJIEAHUKM HE MMEIT I[paBa HACIEAOBaThb IO INIpaBy IPEICTABIICHUS.
[TogHa3HAYEHHOTO HACJIEIHHMKA TaK K€ HE PEIKO HAa3bIBAIOT «3alacHbIM», y TaKOTrO
HAaCJIEJHMKA IIPAaBO HACJIEI0BATh BO3HUKAET JIMIIb TOT1A, KOTJIa OCHOBHOW HACIIETHUK
B CWJIy OOCTOSITENIbCTB, MEPEUYMCICHHbIX B NMyHKTe 2 crtarbu 1121 I['paxknaHckoro
koaekca PO, He mpUuHUMAET HACIIEICTBO.

AHaM3Upysl COCTAaB HACIEACTBEHHBIX NMPABOOTHOLIEHUN NPU NMOJAHA3HAYECHUHN
HACJICTHUKA MOXXHO TIPUUTH K BBIBOAY, YTO TIPHU HACJICICTBEHHONW CYOCTUTYIIMH KPYT
JIUI IIHPE YEM MPU HACTETOBAHUM IO 3aBEIIAHUIO WM I10 3aKOHY, TaK KaK 10 MUMO
HACIIEA0AATeNs] 1 OCHOBHOIO HACJIEAHUKA MPUCYTCTBYET 3alacHOM HacienHuk. [Ipu
HACJICICTBEHHOM CYOCTUTYIIMH HACJIEICTBEHHBIE TPABOOTHOIIICHUS TTPOXO/ISIT HE /IBa,
a TpH 3Tana pa3BUTHS, B OTIIMYMH OT HACIIETOBAHUS 10 3aBEUIAHUIO WIIH 110 3aKOHY.

Ha nepBom 3Tarne npaBo Ha NPUHATHE HACIIEACTBA, BO3HUKAIOIIEE Y OCHOBHOTO
HACJIEJTHUKA, OCTAETCSl HEPEATU30BaHHBIM U NIEPEXOJIUT K 3aIaCHOMY HACJICTHUKY.

Ha BTOopoMm 3Tane cogep:kaHue MpaBOOTHOLIEHUSI COCTABJISET MPABO 3aMIaCHOTO

HACJICITHUKA Ha IIPUHATUC UJIX OTKA3 OT HACJIC/ICTBA.
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Ha Tperbem »5Tame mnpaBo Ha TMPUHATHE HACIEACTBA Y HACJEeJIHHMKA
TpaHchHOPMHPYETCS B IPaBO HA HACIEACTBO.

Cnenyer BBIIEIUTh, YTO HEMOCPEICTBEHHO JJIsI OCHOBHOTO HacCJEIHUKA
OCHOBAHHMEM HACIIEJOBaHUS SIBJISETCS UMEHHO 3aBellaHue, TO JIJISl MOJIHa3HAYEHHOTO
HacllgHWKAa TMpaBO HA TMPUHSITUE  HACJIEACTBA  TMOSBISAETCS  BCIEACTBUE
I10IHA3HAYCHNS HACIICJHHKA .

B coorBerctBuM ¢ myHktom 1 crateu 1137 I'paxkganckoro kojekca P®
3aBelIaTelb BIPABE BO3JOXUThH HA OJHOTO WM HECKOJBKHX HACIEIHUKOB IIO
3aBEIIAHUIO WM 10 3aKOHY HCIIOJIHEHHE 3a CYET HacleJCTBa Kakou-110o
00sI3aHHOCTH MMYIIIECTBEHHOIO0 XapakTepa B MOJIb3Yy OJHOTO WJIM HECKOJBKHUX JIHII
(oTKa3omoayyareneit), KoTopble MPUOOPETAIOT MPaBO TpeOOBATh MCIOTHEHUS ITOU
00s13aHHOCTH (3aBeNIaTeNIbHBINA OTKA3).

3aBemiaTeNbHBIA  OTKAa3  00S3aTebHO  JOJDKEH  OBITh  YCTaHOBJIEH
HEIMOCPEACTBEHHO B CAMOM 3aBEILIAHUH.

Brimeykazannont cratben 'K PO Tak xe npeaycMoTpeHa BO3MOKHOCTH
3aBeNIATEeILHOIO0 OTKa3a, TO €CTh BHECEHMS B 3aBElIaHHWE TaKOI'o 3aBellaTeIbHOTO
pPacnopspKEHUs, KOTOPOE CBA3aHO MMEHHO C BO3JIOKEHHUEM OO0S3aHHOCTH Ha OJTHOTO
HaCJIeJTHMKA, HA HECKOJIBKUX HACIIECTHUKOB WJIM HAa BCEX HACIICTHUKOB UCIIOIHUTH 32
CYET HACJIeJCTBA OMPENCICHHYIO O0S3aHHOCTh WM OO0S3aHHOCTH MMYIIIECTBEHHOTO
XapakTepa B TI0Jb3y OJHOTO WM HECKOJbKHX JIMI, KOTOPBIX Ha3bIBAIOT
oTkazonojydarenu. (OTKa3omoiaydareii MpuoOpeTaroT mpaBo TpedoBaTh OT
HACJICTHUKOB UCTIOJTHEHUS dTOM 00sS3aHHOCTH.

Kak yxke ymoMHuHamoCh BBINIE — 3aBEMIATCIBHBIA OTKa3 JOJKEH OBITh
YCTAHOBJICH B 3aBEIIaHUU. Y CTHBIC PacCHOPsKEHUS 3aBEIaTelisi HE MOTYT MOBJIeYb HU
KAaKHUX MPaBOBBIX MOCIIEICTBUN, KOTOPbIE YCTAHOBJICHBI ISl 3aBEIIATEILHOTO OTKa3a
B Bumy 4ero, ycraHoBieHue (akTa COBEpPIICHHUS 3aBEIIATEIbHOTO OTKa3a
HEJIOMyCTUMO.

HpeI[MeTOM 3aBCIIATCIIBHOI'O OTKAa3a MOXKECT OBITh:

1
Kupunmnosa E.A. CyOcturynust B HacieACTBEHHOM IpaBe Poccuu: 3HaueHue, posb, 0COOEHHOCTH // AKTyallbHbIC
npobaeMsl poccuiickoro npasa'. 2014. Ne 5
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- Tepeqaya OTKA30IMOJydyaTesllo B COOCTBEHHOCTh BEIM, HEMOCPEICTBEHHO
BXO/IAIIICH B COCTAB HACJIEACTBEHHOIO UMYIIIECTBA, KaK Ha OMPEACICHHBIN CPOK, TaK
Y MIO>)KU3HEHHO;

- mmepeaadya OTKa30IMOJIy4daTeslo BO BJIAJICHHE HAa WHOM BEIIHOM IpaBe WIIU B
MOJIb30BAHUE BEILH, BXOJAIICH B COCTaB HACIIEICTBA, TAKKE HA ONMPEAECICHHBIN CPOK
WA TTOKU3HEHHO;

- Ilepelada  OTKa30IOJydaTeal0 BXOJSIIEr0O B COCTAaB  HACJEACTBA
HMMYILIECTBEHHOIO MPaBa;

- MprOOpETEeHUE I OTKA30I0IyJYaTels U Iepeaada 0TKa30MoIyqdaTei0 HHOTO
MMYIIECTBA;

- BBIMOJIHEHHE IS OTKa30IoJyyaresis OIpeJeieHHOTO BHUAa paboTHI,
HaIpUMeEp, IMIPOBEACHUE PEMOHTA B KBAPTUPE, MPUHAICKAILIECH OTKA30I0IydaTelto;

- OKa3aHUE OTKA30IOIYYaTENI0 YCIYTH, HAIPUMEP, TAKOW KaK OCYIIECCTBICHHUE
MIePEeBO3KHA UMYILECTBA, IPUHAICKAIIETO OTKA30MO0JyqaTeNo, B Tpe0yeMoe MeCTo;

- OCYIIECTBJICHUE B IIOJIb3Y OTKA30IIOJydaTeNsl JCHEXKHBIX IUIATECKEH, Kak
€IMHOBPEMEHHBIX, TAK U MEPUOAUYECKUX U T.II.

Hanbonee yacto BCTpedaeTcss TakoW BapHaHT 3aBENIATEILHOTO OTKaza Kak
BO3JIO)KEHWE HAa HACJIEAHUKA, K KOTOPOMY MEPEXOAUT HEIBUAKHUMOE HMYIIECTBO,
Takoe KaK >KWJION J0M, KBapTHpa WIM HHOE KHUJIO€ TMOMEIICHUEe, 00sS3aHHOCTH
MPEAOCTaBUTh APYTrOMY JIMIY Ha MEPUO KU3HU ATOTO JIMIA UM HA MHOM CPOK IIPaABO
MOJB30BAHUSI OTHUM T[IOMELICHHWEM WM €ro OMNpEeNeNIeHHOM 4acTbio. [lpum
MOCJIETYIOIIEM TIEPEeXO0/ie MMpaBa COOCTBEHHOCTH Ha UMYIIIECTBO, BXOIUBIIIEE B COCTAB
HACJIEACTBA, K JPYroMy JIMIly [pPaBO MOJIb30BaHUS OTUM HMYIIECTBOM,
MPEIOCTABIECHHOE MO 3aBENIATEIBHOMY OTKa3y, COXPAHSIET CHUITY.

He crout 3a0bBaTh, 4TO B JaHHOM CJIy4dae 3aBEIIATEIbHBIA OTKA3 MOXKET
SABJISITECS OOpeMeHeHrneM (OTpaHUYCHHEM) MPaB HACICIHUKOB B OTHOIIEHUHU KUJIOTO
nomenieHus. Hanpumep, 3aBemas jouepu KBapTUpy, 3aBELIATENb IPELYCMOTPEN, YTO
OJIHOM KOMHATOW B ATOM KBapTupe OyAeT Mmojib3oBaThcsi ero Opar. CiemoBarenbHoO,
YCJIIOBHE O 3aBellaTeJIbHOM OTKa3e — 3TO OrpaHUYEHUEM IpaBa COOCTBEHHOCTHU

HacleqHUKAa 1o 3aBeulanuio. Ecnu ke OpaT HacimeponaTens HaMepeHa
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BOCIIOJIb30BaTbCA CBOMM IPABOM Ha MOJYYEHUE 3aBEIIATEIIBHOTO OTKa3a, TO
CBEJICHUSI O HEM JOJDKHBI ObITh BHECEHBI HOTAPUYCOM B BBIJABAEMOM IO TAKOMY
3aBELIAHMIO CBUJACTENBCTBE O NpaBe HAa HaciueACTBO. Ecimm oTkasomonydarenb, B
MOJIb3y KOTOPOrO COBEPILIEH 3aBEHIATEIbHBIA OTKAa3, OTKA3bIBAC€TCSI OT IMpaBa Ha
IIOJIyYEHHE 3aBEHIATEIBbHOTO OTKa3a, TO B CBUJETEIBCTBE O IPABE HAa HACIEACTBO
uHbOpMaIIUs 0 HAJTMYMHU 3aBEIIATEIbHOTO OTKa3a He BHOCUTCS.

Uto KacaeTcsi COIEp M aHUs 3aBELIATEIILHOIO OTKa3a, TO OHO JIOJDKHO HAWTH
OTPAXEHHUE TOJIBKO B CBHJETEIBCTBE O IIPpAaB€ HA HACIEICTBO, BBbIIABAEMOM
00s3aHHOMY IO TaKOMY OTKa3y HACJEIHHUKY, U UCKIIOUUTEILHO HAa TO UMYIIECTBO,
KOTOpO€ OOpEMEHEHO 3aBellaTelIbHbIM OTKa3oM. Hampumep, ecnu 3aBemiaTenb
NpPEIyCMOTpPENl  3aBElIaTeNIbHBIA  OTKa3,  YCTAaHABIMBAWOIIUKA  OOS3aHHOCTH
HACJIEJHUKOB IO 3aBEIIAHUI0 MOKM3HEHHO BBIIUIAYMBATh OMNPEACIICHHYI0 CyMMY
JICHET TPEThEMY JMIy. B maHHOM cilydyae npu BbIJaye HOTAPUYCOM CBHJIETEIIBCTBA O
IpaBe Ha HACJIEJICTBO Ha >KHJIOE TOMEIEHHUE YKa3blBaTh B KAa4eCTBE OOpEMEHEHUs
HAJIM4YME 3aBEIIaTeNIbHOTO OTKa3a ObUIO OBl HEMPAaBOMEPHO, TaK KaK 3aBellaTeIbHbIH
OTKa3, OOpeMeHsii HacJEACTBO KaK KOMIUIEKC HWMYIIECTBEHHBIX TMpaB W
00s13aHHOCTEM, HE CBS3bIBAJICS 3aBeIaTe]IeM C KOHKPETHBIM BHIOM MMYIIIECTBA.

Ecnu 3aBemniaTenbHbIl 0TKa3, OOPEMEHSIIOIIUM KOHKPETHBIA BHJ MUMYIIECTBA,
Ha MOMEHT BBIJaYM HOTApUYyCOM CBHJIETEJIbCTBA O IPABE HAa HACJIEACTBO ObLI
WCIIOJIHEH, TO B CBUJICTEIHCTBE O MIPaBe HA HACIEACTBO CBEJICHUS 00 0OpEMEHEHUSIX
(orpaHMuYeHUAX) TpaB HACIEJHUKA HA YKa3aHHOE 3aBelIaTeIbHbIM OTKa30M
MMYILECTBO HE OTPAKAOTCS.

OtnenpHBIC TIpaBHJIa O 3aBEIIATEIBHOM OTKasze cojepkarcs B 1. 1. 24 - 26
[TocranoBnenus Ilnenyma Ne 9. DTu npaBwiia NPUMEHSIOTCSA MPEUMYLIECTBEHHO B
CyleOHOM AEsATENhbHOCTH, BBUIY TOrO, YTO OHHM KacaroTCsi TJaBHBIM 00pa3oM
CIIOPHBIX OTHOIICHUH.

VYcranoBnennsii myHkToM 4 cratbu 1137 'K PO TpexneTHuil cpok co AHS
OTKPBITUS HACJENCTBA JUIsl TPEABSIBICHUS TpeOOBaHUS O TMPEAOCTABICHUU
3aBEIIATENIbHOIO 0TKAa3a SIBJSIETCS IPECEKATEIbHBIM U HE MOXET ObITh BOCCTAHOBJIEH.

Hcteuenne 53TOro CpOKa MBJIAACTCA OCHOBAHHMECM K OTKa3dy B YAOBJIICTBOPCHUUN
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yKa3aHHbIX TpeboBaHuil. [IpaBo Ha mosyueHHe 3aBENIaTeIbHOIO OTKa3a HE BXOAMT B
COCTaB HACJIEJICTBA, OTKPBIBIIETOCA IMOCIIE CMEPTH OTKA30IOIYYaTEIsl.

[IpaBo Ha monydeHWe 3aBeMIATEILHOTO OTKa3a JEHCTBYET B TEUCHHUE TPEX JIET
CO JHS OTKpPBITHS HAcJlEACTBA M HE NEpPeXoauT K apyrum junaM. OpgHako
OTKa30MOJIy4yaTeil0 B  3aBCIIAHUU  MOXET OBbITh  NOJAHA3HAYEH  JIPYroi
OTKAa30MOoJIy4aTesib Ha Cllydau, €CJIM Ha3HAYCHHbIM B 3aBEIIAHUM OTKA30IOJIydaTellb
YMPET 10 OTKPBITHS HACJIEACTBA WJIM OJHOBPEMEHHO C HACIEIOHATEIIEM,
OTKAa30MOJIy4yaTesib OTKaXXETCSl OT MPUHSATUS 3aBEHIaTEIbHOTO OTKa3a WA HE
BOCIIOJIb3YETCSI CBOMM IIPaBOM Ha TMOJYy4YEHUE 3aBEIIATEIBHOIO OTKaza WIH
OTKAa30MO0JIy4aTesib JIMIIUTCS IpaBa Ha MOJy4YCHUE 3aBEIIATEIbHOTO OTKa3a Kak
HenocTouHbIH (1. 5 cr. 1117 T'K).

B 3aBemianum MoxkeT ObITH OTpa)K€H TOJBKO 3aBellaTebHBIM OTKa3. Hbine
CTaJIu IIMPOKO PpACIpPOCTPAHEHHBIMU 3aBCIIAHUS, B KOTOPHIX HET KOHKPETHBIX
HA3HAUCHHBIX HACJIETHUKOB, HO 3aBellaTeib B HEM BO3JIaraeT OO0s3aHHOCThH IIO
BBITIOJIHEHUIO PUTYAJIBHBIX YCIYr B ClIydae CBOEH CMepTH Ha OJU3KHUX
POJICTBEHHUKOB, HAPUMEP, 3aXOPOHUTh HAa KaKOM-JIHOO OIpeeIeHHOM KiIaJ0uIlle,
KpeMupoBaTh W T.N.). Takue 3aBelIaTeNbHbIE PACHOPSIKEHUS HE IMPOTUBOpPEYAT
3aKOHOAATEeNbCTBY. HO Bce ke HOTapuyC MpU YyAOCTOBEPEHUM TaKUX 3aBEIlaHUMN
00s13aH pa3bICHUTH 3aBEIATEII0, YTO 3aBEIIATEIbHBIN 0TKa3 MOXKET ObITh BBHITIOJIHEH
JUIIb 3a CYET HacleAcTBEHHOoro umymiecrBa. Kak BuaHo u3 crt. 1137 'K PO®
WCIIOJTHEHUE 3aBEIIaTeIbHOTO OTKa3a BO3MOXKHO BO3JIOKHTh Ha HACJIEAHUKOB IIO
3aBENIAHWIO WM 1O 3aKoHy. BozmoxeHnue 00s3aHHOCTEH WMYIIECTBEHHOTO
XapakTepa Ha JIUI], HE SBJISIONIMXCS HACICIHUKAMHU, 0€3 BBIICICHUS TUM JIUIIAM
KaKOTo-In00 UMYIIECTBA TPOTUBOPEUHUT CMBICITY 3aBEIIAHIS .

Uto KacaeTcs 3aBElIAaTEIbHOTO BO3JI0KEHHSI, B COOTBETCTBUM C IMyHKTOM 1
cratbm 1139 I'K P® 3aBemarens MMeeT MNpaBO B 3aBEIIAHUM BO3JIOKUTH Ha
HACJICTHUKOB O0S3aHHOCTh COBEPIINTH KaKoe-Tr00 NeHCTBUE UMYIIECTBEHHOTO WIIH

HCUMYUICCTBCHHOT'O XapakTepa, HCIIOCPCACTBCHHO HaIIpaBJICHHOC Ha

12 I'paxxnanckoe mpaBo Poccun. OcobenHas yacTb: ydyeOnuk / AuucumoB A.Il., PeokenkoB A.S., Uapkun C.A. — M.:
IOpaiir, 2015.
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OCYILIECTBJIICHUE OOIIEMOJE3HOW 1€ — 3aBenjaTeabHoe BoO3JokeHue. Ha
WCIIOJTHUTENIS 3aBEIaHusl MOXKET OBITh BO3JIOJKEHA TaKasl jke 00sS3aHHOCTb B CiIydae,
ecni OyneT BBIJCICHHE B 3aBEIIAHWU YacTH HACIEICTBEHHOTO WMYIIECTBA IS
HCITIOJTHEHMS 3aBENIaTeIbHOTO BO3JIOKCHHS.

[TonsiTHE 3aBEIATENBLHOrO BO3JIOKEHHUS CYIIECTBOBAJIO B HACIEICTBEHHOM
IPaBe W paHee, OJJHAKO B HACTOSAIIEE BPEMSA B COOTBETCTBUM C YKA3aHHOW CTaThEU
['paxkgaHCKOTO KOJEKCa 3aBellaTelIb MOXKET BO3JIOKUTh HCIOJHEHHUE 3a CYeT
HACJIEICTBA KaKOW-TMOO OO0S3aHHOCTH HMMYIIECTBEHHOTO JIMOO HEMMYIECTBEHHOTO
XapakTepa Kak Ha HACJIEIHHUKOB IO 3aBEIIAHUIO, TAK U HAa HACJICIHUKOB IO 3aKOHY.
Panee 'K PCOCP 1964 r. gomyckan BO3JI0KEHHUE TaKWX OOS3aHHOCTEH TOJBKO HA
HACJICIHUKOB, YKa3aHHBIX B 3aBCIIAHUMU.

Ecnu cpaBHMBaTh 3aBemniaTelbHBIN OTKa3, KOTOPBIM IO (DaKTy BCerja MMeeT
MMYILIECTBEHHBIM XapaKTep, C 3aBEIIATEIIBHBIM BO3JIOKEHUEM, KOTOPOE MOKET
HOCHUTh KAaK MMYIIECTBEHHBIM, TAK U HEUMYIIECTBCHHBI XapaKTep, TO CTaAHOBUTCSA
BHUJIHO, YTO 3aBEIIAaTEJIbHOE BO3JIOKCHHUE MMeEeT Oojiee IIMPOKUH KpPyr MPaBOBBIX
MOCJICCTBHUH.

[IpaBoBO€ 3HaYCHHE B JAaHHOM Cllydac MMEET MMEHHO OOIIEIOJIe3Has IIeb,
JUISl TOCTUKEHUE KOTOPOW JNOJKHBI OBITh HAIpaBJICHbI IEUCTBUSA JIMIlA, 00SI3aHHOTO
WCITOJIHUTH 3aBeIIaTeNIbHOE BO3JIOKEHUE. DTO JOKHA OBITH IIEIb:

- TOJIe3HAas JUIsl TOCyAapCTBa U OOIIECTBA B LIEJIOM;

- TPEACTaBJISAIONIAsl IMOJIb3Yy ISl ONPENEICHHOTO Kpyra ¢ HEOMNpPEAEeTIEHHBIM
YUCJIOM  JIMIl, HampuMep, TMOJb30BaHHEC  OWONHMOTEKOH,  IpHUHAICKAIICH
HacCle0AaTeN0, BCEMHM >KHUTEIsIMU Tropoackoro okpyra Camapel u Camapckoit
obnactu, okazanue (GUHAHCOBOM momaepkku crtyaeHTam Cankt-lIleTepOyprckoro
T'YMaHUTAPHOTO YHUBEPCHUTETA MPOPCOIO30B U T.II.;

- MIPEJICTABIIAIONIAS TOJb3Y JJIsi HEONPECICHHOTO Kpyra ¢ HEONpeAEICHHbIM
YUCJIOM JIMII, HaIpuMep, TIOJb30BaHUE TOM K€ caMOW OMOJMOTEKON BCEeMU
JKEJIAIOIMMU JIMLIAMU.

He wmano wuHTEpecHBbIM, XOTSA W OYEHb PEIKUM SBJISICTCS 3aBEUIATEIIBHOE

BO3JIOKCHUC, COIJIACHO KOTOPOMY 3aBCHIATCIIb MOKCT BO3JIOKHUTH Ha CBOCTO
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HACJEeHUKA WM HACIEAHUKOB OO0S3aHHOCTh COJIEpKaTh MPUHALICKAIUX EMY
JIOMAIIIHUX >KUBOTHBIX, OKA3bIBaTh JOJDKHBIM M HEOOXOAMMBIA YXOJI, OCYIECTBISAThH
HaJ30p 3a HUMHU.

Korma mnpenMeroM 3aBEemIaTENbHOTO BO3JIOKEHHS  SABISIOTCS  JEHCTBHUS,
MMEIOIIME HKMEHHO WMYIIECTBEHHBIM XapakTep, TO K HUM [PUMEHSIOTCS
COOTBETCTBEHHO IMpaBwia, cojepxkamiuecss B crarbe 1138 ['pakmaHckoro kojekca
Poccuiickoit denepar 00 MCHOJHEHWM 3aBEUIATENBHOTO OTKa3a: HACJEIHUK, Ha
KOTOpPOTO 3aBellaTe]eM BO3JIOKEHAa OOS3aHHOCTh COBEPIICHHS OIpPEAEICHHOTO
NEUCTBHSA, KOTOPOE  HAIPaBICHHO  HENOCPEACTBEHHO Ha  OCYIIECTBICHUE
0OLIENO0JIE3HON 1IEJIH, TOJHKEH UCIIOJIIHUTD €r0 B MPEAesiax CTOMMOCTH MEpeNIe/IIero
K HEMY HaCJI€ICTBEHHOTO UMYIIECTBA, HO ¢ yueToM cTatbu 1175 'K P® 3a BerueTOM
NPUXOSIINXCS Ha HErO JOJITOB HAcCIea01aTes (3aBeaTers).

Ecnu HacnenHWK, Ha KOTOPOrO HAcCJIE€IOAATENb BO3JIOXKMWIJ BBIIIE YKa3aHHbIE
NEHCTBUS, UMEET MPaBO HAa 00S3aTENIbHYIO JI0JII0 B HACJIEACTBEHHOM MMYIIECTBE, TO
ero 00s13aHHOCTh HUCIIOJIHUThH BO3JIOKEHUE YK€ OTPAHUYUBAETCS TOJIBKO CTOMMOCTBIO
nepeleuero K HeMy HacieACTBa, KOTOpasl MPEBBIIAECT pa3Mep NPUUUTAIOIIECHUCS
eMy 00s13aTelIbHOM JIOJIH.

Crnenyer OTMETHUTbh, YTO BO BpEMs yJIOCTOBEPEHMS 3aBELIAHUS C BO3JIOKEHUEM
HOTapuycCy cieayeT OOBSICHUTH 3aBEIaTel0, O TOM, YTO HAcleJ0JaTeNb JOJHKEH
pelInTh BOMPOC 00 UCIIOIIHUTEINE 3aBeIlaHusl.

3aBeniaTesbHOE BO3JIOKEHUE MOXKET SIBISATHCS 0OpEMEHEHUEM (OTPAaHUYEHUEM )
IIpaB HACJEJAHUKOB B OTHOILIECHHH OIPEAEIIEHHOIO HACJIETyEMOr0 UMYILECTBA, a €ro
COJIEpKaHUE OTPAKAETCS HOTApPUYyCOM B CBUJETEJIBCTBE O MpaBe Ha HAcIeACTBO. B
cllydasiX, KOTJla pacropsbkeHre He OOpeMEHSIET OINpEIeIeHHOE MMYUIECTBO JMOO
BO3JIO’)KEHHME MCIIOJHEHO /10 JHS BbIA4YM CBUAETENIBCTBA O MIPAaBE HA HACIEACTBO, TO B

CBUACTCIILCTBE BO3JIOKCHUC HC YKA3bIBACTCH.
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3anHTEepeCOBaHHbIE JTUIA, UCTIOTHUTENb 3aBEIAHMs U JIFOOON M3 HACJIEIHUKOB
BIIpaBe TPeOOBATH HMCIIOIHEHUS 3aBEIIATEILHOTO BO3JI0KEHHUS B CyIeOHOM TOpSJIKE,
eCIIH 3aBEIIAHNEM HE PETyCMOTPEHO HHOE .

K o0bekTam rpakJlaHCKUX IpaB OTHOCSITCS BEIU, BKIItOUas HAJIUYHbBIE JIEHbIU
U JTOKYMEHTapHBIC IIEHHBIC OyMaru, MHOE MMYIIIECTBO, B TOM YHCIIC OC3HATNYHBIC
JIEHEKHBIE CPEJICTBA, 0€3I0KYMEHTApPHBIC IICHHBIC OyMaru, MMYIIeCTBCHHBIC MMPaBa
T.1. (cT. 128 'K PD).

3aBelaTesbHOE PACIOPSIKEHUE - 3TO CaMOCTOATENIbHBIA BHUJl 3aBEIIAHUS B
OTHOIIEHUU CPEJICTB, HAXOJSIIUXCS Ha CUETE TpakJIaHWHA B OaHKe. 3aBeniaTeIbHOe
pacriopsbkeHune, kak cuuraer P.1O. 3akupoB, 1o cBOEN IOpUINYECKON IPUPOJIE OUYEHb
CXOXK€ C 3aBEIIaHUEM W OTJIMYAETCS TEMHU K€ MPABOBBIMU MPU3HAKAMU (JTMUHBIN
XapakTep, CBOOOJA paCHOPsDKEHHS MMYIIECTBOM H  T.I.). Takum o0paszowm,
3aKOHOJIATENBCTBO O HACIICJAOBAHUM JOIYCKAET, MOXKaIyWl, €IUHCTBECHHBIN CIIy4ai,
KOT'/Ia PacropsbKeHUE Ha CIydall CMEPTH MOXET ObITh JaHO HEMOCPEICTBEHHO TOMY
JUITy, ¢ KOTOPHIM 3aBellaTelib COCTOUT B 00s3aTEIbCTBEHHBIX MPABOOTHOIICHUSX,
OyLydH KPeIUTOPOM .

Crnenyetr OTMETUTh, YTO OPATOK 0OPMIIEHUS TaKUX MPaB CUIIbHO U3MEHUJICS,
BE/Ib paHEE TaKOM BKJAJ HE SIBJISJICA HACJIEICTBEHHOM MacCOM M COOTBETCTBEHHO HA
HEro He paclpOoCTPaHsIIOCh JEHCTBUE HOPM HACJIEACTBEHHOIO MPaBa.

B Hacrosiiee BpeMsi MOpSAIOK COCTABICHHUS 3aBEUIATEIBLHOIO PACIIOPSKEHUS
yctaHoBlieH CcT. 1128 'K P® u IlocranoBnenuem IIpaBurenscrtea PO ot 27.05.2002
Ne 351 "O6 yrtBepxknenuu [IpaBun coBeplICHHS 3aBEIIATENBHBIX PACIOPSHKCHUIM
mpaBaMU Ha JIEHEXKHBIE CpelCcTBa B OaHKax" W XapakTEPHU3yeTCs CIEIYIOUUMU
MPU3HAKaMU: 3aBelIaTeIbHOE PACIOPSKEHNE COCTABIISIETCS B MUCbMEHHOU (hopme B
ToM ¢unuane 0aHka, B KOTOPOM HAXOJUTCS ATOT CUET; OHO UMEET CHITy HOTapUaIbHO
YJ0CTOBEPEHHOTO 3aBEIlaHus; MIpaBa Ha TaKue JICHE)KHBIC CPEICTBA BXOJAT B COCTaB
HACJIEICTBA, HACIEAYIOTCS Ha OOIMMX OCHOBAaHUSX; JCHEKHBIE CPEIICTBA BBIAAIOTCS

HaCJICAJHMKaM Ha OCHOBAaHHMHM CBHACTCIBLCTBA O IIpaBC Ha HACICACTBO HU B

B Ipaxanckoe mpaso: yue6unk / Anexcees C. C. u ap. — M.: [Ipocmexkr, 2015.
Y Brunkos O.E. HaciiejoBaHue IpAroreHHbIX METAIIOB Ha GAHKOBCKMX BKIajax u cuerax // HacieacTBeHHOE IpaBo.
2013. Ne 4.
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COOTBETCTBUM C HHMM; Ha Takue BKJIaAbl pacnpocTpanstorcss HOopMbl ['K PD 00
00s13aTeNIbHON 10JI€ B HACINEICTBE; HA BCE JIEHbI'H, pa3MEIEHHbIE HAa HECKOJIbKHX
cyeTax B OAHOM OaHKe, MOXHO COCTaBHTh OJHO 3aBELIATEIBHOE PaCIOPSIKEHHUE.
HecMoTpst Ha moipoOHYyI0 perjaMeHTaluo mopsiika oGopMIIeHHs 3aBEIIaTeIbHOIO
pacnopsKEeHHs, Ha MPaKTUKE BO3HHMKAIOT HEKOTOPBIE BOIPOCHI, KOTOPbIE HE
YpEeryJIMpOBaHbl HOPMATUBHBIMU NIPABOBBIMH AKTaMHU.

Tak, cornmacHo m. 2 cr. 1128 I'K P® 3aBemniarenbHoe pacnopspKEHUE JOJHKHO
ObITh COOCTBEHHOPYYHO TOJIMCAHO 3aBEIIaTeJieM C YKa3aHHEM JIaThl €ro
COCTaBJICHUSI U YAOCTOBEPEHO CIy)KalluM OaHKa, MMEIOIIMM IpaBO MPUHUMATH K
VICTIOHEHHMIO PACTIOPSIKEHHS KIHEHTA B OTHOIICHHH CPEICTB Ha ero cuere . OmHAKO
3aKOHOM HE YCTaHOBJEHO, KaKOH KOHKPETHO COTPYyAHHMK OaHka oOnanaer
IIOJIHOMOYMSIMM TI0  YJOCTOBEPEHHUIO 3aBEIIATEIbHBIX PACHOPSIKEHUN, KAaKUMU
JOKYMEHTaMHU PEryJMpYyeTcsl €ro AesTeNbHOCTh. B HaydyHOU nuTepaType, Ha Hall
B3IJIS[, HCCJIENOBAHUIO JAHHOTO BOIIPOCAa YAEIEHO HEIOCTaTOYHO BHHUMAHMSL.
Hanpumep, O.A. Tapacenko u E.I'. XOMEHKO yKa3bIBalOT, 4YTO YyIOCTOBEPUTH
3aBEIIATENIbHbIE PACIOPSIKEHUS] MOXKHO TAaKXe€ B MEPEABMKHOM IMYHKTE KaCCOBBIX
orepariuii, pyHKIHOHUPYIOLIEM Ha 0a3e aBTOTPAHCIIOPTHOTO CPEICTBA .

B cootBerctBuM ¢ mynkroMm 1.6.3 Ykazanus banka Poccum ot 22.07.2013 Ne
3028-Y "O mopsiake OTKPBITUS (3aKPBITHS) U OpraHU3aluu paboThl MEepeaBHKHOTO
MyHKTa KacCOBbIX omnepanuii Oanka (dunumana)' xaccoBwiii pabotHuk [IITKO,
YIOJHOMOYEHHBI BHYTPEHHUMH JOKyMeHTaMu OaHka (¢unuana), BIpaBe
YIOCTOBEPATh 3aBEIIATENIbHBIE PACHOPSDKEHUs IMpaBaMHM Ha JICHEKHBIE CPEICTBa
(bu3MYeCcKOoro JIUIIA.

CMOTpsi Ha BBIIIEU3TIOKEHHOE MOXHO CHIeNaTh OJHO3HAYHBIA BBIBOJ O TOM,
YTO Ha OMNpEACNEeHHBIX COTPYJHHUKOB OaHKa BO3JAraloTcs MOJHOMOYMS IO
YIAOCTOBEPEHUIO 3aBEIIATENIbHBIX PACHOPSIKEHU Ha OCHOBAHUM BHYTPEHHUX

JIOKyMEHTOB OaHKa.

15 Komapucras H.1O. 3aBemnanue neHexxHoro Bkiana / HacnencrBenHoe npago. 2014. Ne 2
16 Tapacenko O.A., Xomenko E.I'. Coepiuenne 3aBemaTebHOT0 paciopsbkeHus: B 0aHKe: po0JIeMbl U TPEUMYIIECTBa
// PacueTsl 1 onepaloHHast paboTa B komMepueckoM Oanke. 2012. Ne 2.
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B Hayunoii cratbe A.W. BpIUKOB MPUBOAUT MpUMEP U3 CYyAeOHOM MPaKTUKH,
KOI/Ia 3aBelIaTesIbHOE paCHOpsDKEHHE ObUIO TMPU3HAHO HENEUCTBUTENBHBIM TI0
OpPUYUHE TOrO, YTO OBLIO YIOCTOBEPEHO 3aMECTUTENIEM PYKOBOIUTENS JIPYroro
oTneneHus 6anka (AneUIuOHHOE orpeesieHne MOCKOBCKOTO TOPOACKOTO Cy1a OT
12.12.2012 1o meny Ne 11-31000/12)". IIpoaHanu3upoBaB BhIIICYKA3aHHBIC AKTHI,
NPUXOAUM K BBIBOAY, UTO MPABO HA YJOCTOBEPEHHUE 3aBEIIATEIBHOTO PACHIOPSIKEHUS
MOKET OBIThb BO3JIOKEHO JHOO MPHUKA30M PYKOBOJIUTENS OaHka (MOJpa3iesieHUs
0aHKa), MO0 TOJKHOCTHOM MHCTPYKUHEN UM HEMOCPEICTBEHHO JOBEPEHHOCTHIO.

JymaeM HeEOOXOAMMO OTMETHTb, 4YTO0 (OCHOBaMH 3aKOHOJATENIbCTBA
Poccwmiickoii @eneparmu o HoTapuate ot 11.02.1993 Ne 4462-1 mpemycMoTpeH
OOLIMPHBINA pssl TPeOOBAaHUM, NMPEABIBISEMBIX K HOTApUycaM, a TAKXKE YCTAaHOBJICH
MIMPOKUN KpPYr HX OOSA3aHHOCTEM M €CTECTBEHHO IPEeIyCMOTpPEHa IOJIHAs
MMYILIECTBEHHAs! OTBETCTBEHHOCTh HOTAapUYCOB 3a COBEPLICHHBIE UM HOTAapUAIbHBIC
neiictBusi. B TO BpeMs Kak COTpYJHUKHM OaHKa HE HECYT COOTBETCTBYIOIIEH
OTBETCTBEHHOCTH 3a YJOCTOBEPEHHMSI 3aBEIIATEIIBHBIX PACIOPSIKEHUN HA JCHEKHbBIC
CpelCcTBa.

Bo3nukaer cutyauus, Korga OOBIYHBIM COTPYAHMK OaHKa YacTUYHO
HaJIEsETCs OJIHOMOYNAMH HOoTapuyca. [Ipu 3ToM psA1oBol onepanroHHO-KaCCOBBIN
pabOTHHK, KaK Mbl CUMTAEM, HE MOXET W HE JOJDKEH 3HaThb BCE HOPUIAMYECKHE
OCOOEHHOCTH COCTAaBJICHUS W YJIOCTOBepeHMs 3aBemanui. K mpumepy, eciau mnpu
oOpMJICHUHU 3aBEUIATEIbHOIO PACHOPSHKEHUS] MPUCYTCTBYET JIMLO, B YbIO MOJIB3Y
COCTABJICHO 3aBEIIaHME, TO 3TO SBJIAETCS OCHOBAaHWEM [UIsl NPHU3HAHUSA
3aBEIIATEIBHOTO pacnopsKEeHUs HEJECHCTBUTEIbHBIM, HEIMOCPEICTBEHHO
COCTABJICHHBIM C HapylIEHHWEM IMpaBHJia TalHbI 3aBellaHus (TailHbl COBEPIICHUS
HOTapUaJIbHOTO JEUCTBUA) — AMNEIUISIUMOHHOE OIpeleNieHne ACTpaxaHCKOro
obmactHoro cyga ot 16.12.2015 Ne 33-4330/2015. Kpome Toro, ocHOBaHHEM
SBWJIOCH TO OOCTOSITENILCTBO, YTO PAOOTHHK OaHKa IO CBOEH HErpaMOTHOCTH HE

Pa3bACHUI 3asIBUTEIIO COJIepKaHue Takux cratei kak 1128, 1130, 1149, 1150 u 1162

" Borakos A.M. BaHKOBCKHiT 1ETIO3HT: O pHCKax U IIpeuMyIlecTBax//IKOHOMHUKO-NIpaBoBoi OrosereHb. 2015. Nel0.
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'K P®®. Haubonee BaxabiMu CTaThbsIMM, Ha HaIll B3IJISJ, SIBISIIOTCS TaKHUE CTAThU
kak 1130, koTopast pernmaMeHTHpPYET NOPSAIOK OTMEHBI U U3MEHEHHUS 3aBEIIAHUS, YTO
KpailHe HEOO0XOJMMO 3HaTh TpaXkJaHUHY, COCTABUBIIEMY 3aBEIIATEIIBHOE
pacnopsbkeHre B O0aHKe, BBUAY TOTO, YTO OTMEHUTH TaKO€ PACIOPsHKEHUE MOXKHO
MMEHHO B OaHKe, a Takxke cTtathsi 1149 pazbscHsromas npo o0s3aTeNbHYI0 J0JII0 U
00s13aTEIBHBIX HACICTHUKOB, BBUAY TOTO, YTO MPABOBHIC TTOCIICACTBUS U3MEHATCS U
MMYIIECTBO, & UMEHHO B JAHHOM CJIy4ya€ JCHEKHBIE BKJIAJbl MOTYT JCIHUTHCA HE
TOJIBKO MEXKJy HacjleAHUKamMu (HACJICAHUKOM) IO 3aBEIIaHWI0, HO TakK K€ MpHU
BbIICNIE 00s3aTENIbHOM JIOJIM HACJIETHUKAM TIEPBOM  ouepenu, SIBISIOMUMCS
WHBAJIWJIaMH, TEHCHOHEpPaAaMU IO BO3pACTy, WXKJAUBEHIIAMU (HAXOIAIIMMUCS Ha
WOKIMBEHHUE y HacleaoaaTeNst He MeHee rojaa). M k craTesiMm, KOTOpble HEOOXOAUMO
Pa3bICHATH 3aBelIaTeNto, CTOUT oTHecTH eme 1150 crarbio ['paxkmanckoro koaekca
P®, B 310l CTaThe PErIAMEHTUPYIOTCA ITPaBa NEPEKUBLIETO CYNPYyra Ha UMYIIECTBO,

Ha’>XHUTOC B IICPHUOJ 6pa1<a.

1.4. Buasl hopm 3aBemanus

B neictByromem 'K PO 3akoHOmarTens CTaBUT Ha IEPBOCTEIICHHOE MECTO
HaclieJJOBaHUE IO 3aBellaHuio. M3ydas OCHOBHBIE MHPOBBIE CHUCTEMbl HOTapHaTa,
MPUXOJIUM K BBIBOAY, UTO B OOJIBIIMHCTBE €BPOIMEHCKUX TOCYAapCTB HACIEIOBAHUE
10 3aBEUIAHUIO TAKKE HOCUT MIPUOPUTETHBIN XapaKTep

Bce 3aBemanus MOXHO pa3ieiiuTh Ha HOTaApUAIBHO YIOCTOBEPEHHBIE,
MPUPABHEHHBIE K HUM U COCTABJICHHBIE B UYPE3BbIYANHBIX YCIOBUSX.

HotapuanbHO ynoCTOBEpEHHBIE 3aBEIaHUsl CIEAYET ACIUTh Ha MPOCThIE U
3aKPBITHIC, CO CBUICTEIISIMU U O€3 TAKOBBIX.

Ha ocnoBanuu ct. 1126 'K P® 3aBemiarens BopaBe COBEPIINTH 3aBEIIAHUE, HE
MPEJOCTaBIsAsA MPU ATOM JIPYTHM JIMIIAM, B TOM YHCJI€ HOTaApPUYyCY, BO3MOXKHOCTH

O3HAKOMUTBCSI C €ro CcojaepkaHueM (3aKpbIToe 3aBellaHue). Takoe 3aBelllaHHe

8 Amupos M.U. OcoGEHHOCTH yIOCTOBEPEHHS! 3aBEIIATEILHBIX PACIOPSIKEHHH MPABAMH HA JCHEXKHBIC CPEACTBA B
6ankax // Hacnencrsennoe npaso. 2016. Ne 4.
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JOJDKHO ~ OBITh  COOCTBEHHOPYYHO HANMCaHO M MOJANKMCAHO  3aBELIATENIEM.
Hecobionenne 3Tux mpaBuil BIEYET 3a COO0M HeNeWCTBUTEILHOCTD 3aBEIIAHMS.
3aKpbITOE 3aBEIIAHME B 3aKJICCHHOM KOHBEPTE IIEPEAAETCS 3aBelIaTeNIeM
HOTapuycy B MPUCYTCTBUU JIBYX CBUJIETEIEH, KOTOPBIE CTABAT HAa KOHBEPTE CBOU
noanucu. KoHBepT, NoANMMCaHHBIN CBUACTENSIMU, 3alI€YaThIBACTCA B UX MIPUCYTCTBUH
HOTApUyCOM B JPyrod KOHBEPT, Ha KOTOPOM HOTapUyC JeJNaeT HAJINCh,
COJZIEpIKAIIlYIO CBEJICHHS O 3aBEIlaTelie, OT KOTOPOro HOTAPUYCOM MPHUHSATO 3aKPBITOE
3aBENIaHNe, MECTE M JlaTe ero MpuHATHA, GaMmimu, 00 UMEHH, OTYECTBE U O MECTE
YKUTEJIbCTBA KAXKJIOIO CBUAETENS B COOTBETCTBUM C JIOKYMEHTOM, YJIOCTOBEPSIOIINM
JUYHOCTh. [IpuHUMas OT 3aBemiaTessi KOHBEPT C 3aKPBIThIM 3aBEIIaHUEM, HOTAPUYC
00s3aH pPa3bsACHUTH 3aBEUIATENI0 COJAEpPNKAHUE 3aKOHAa M CcJAelaTh 00 3ToM
COOTBETCTBYIOIIYIO HAANUCh HA BTOPOM KOHBEPTE, a TAKXKE BbIJATh 3aBEILATEIIO
JIOKYMEHT, MOATBEPKAAIOIINIA MPUHATHE 3aKpbITOTO 3aBemmanus (ct. 1126 T'K).

Hotapuyc o00si3aH mpeaynpeautbh CBUACTENA, a TakkKe TpakKIaHUHA,
MOJMKUCHIBAIOIIETO 3aBEIIaHNE BMECTO 3aBelaTesis, 0 HEOOXOIUMOCTH COOJII0/IaTh
TaiiHy 3aBemanus (. 4 u 5 ct. 1125 'K POD).

TpeThst yacTh ['paxkgaHCKOrO KOJIEKCa MPUBHECIIA HOBEJUTY B CYILIECTBOBABIIIHE
paHee BHJBl 3aBEIIAHUM M TPOBO3TJACHIIA TIPAaBO TpaKIaHUHA COBEpIIATh
3aBellaHue, HE MPEIOCTaBJIsIl TPU ATOM JAPYTUM JIMIaM, B TOM YHCJI€ HOTApUYCY,
BO3MOKHOCTH O3HAKOMUTKCS C €r0 COJIepKaHUEM (3aKpPBITOE 3aBEIIaHUE).

Ecnu mpennonokutb, 4TO MOMEHTOM COBEPIICHHUS 3aKPHITOTO 3aBEIaHMs
SBJIIETCSI MOMEHT COOCTBEHHOPYYHOTO HAIMCAHUS 3aBEIIaHMs 3aBeriaTesieM (a 3To
MPOUCXOJUT B OTCYTCTBHE HOTApUycCa), TO B CIIyda€ BO3ZHUKHOBEHUHU CIIOpa IOCIE
OTKPBITHSI HACJEACTBA y HACJICAHUKOB BO3HUKAET JOMOJHUTENIbHAs MpoleMa
YCTaHOBJICHHSI 3TOTO CAaMOTO MOMEHTA (J]aThl) HAIMMCAHUS 3aBEIIaHUs (OHA MOXKET He
COOTBETCTBOBAThH JaTe, MPOCTABJICHHON B TEKCTE 3aKPHITOTO 3aBEIIAHMUS).

Heobxoaumo uMeTh B BUy, YTO B MOMEHT MPUHSTHS 3aKPHITOTO 3aBEIIaHUS
HOTapUyC pa3bsCHSET 3aBemarento Jauib cT. 1126 u cr. 1149 T'K PO, 1O ecthb
MOJIOKEHUSI O 3aKPbITOM 3aBELIAaHUUM M O MpaBax oOOA3aTENIbHBIX HACIEIHUKOB

COOTBETCTBEHHO. TakuMm 00pa3oM, BONPOC JEeCOCOOHOCTHM  3aBelIaTes,
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COBEPIIAIOIIETO 3aKPBHITOE 3aBENIAHUE, B MPSIMYIO 3aKOHOJATEJIEM HE 3aTParuBacTC.
BwMmecre ¢ TeMm 11. 55 MeTtoanyecknux peKOMEHIAUN MO YIOCTOBEPEHUIO 3aBECIIAHUM,
MPUHITUIO HOTAPUYCOM 3aKPBITOrO 3aBEIIAHUSA, BCKPHITUIO U OTJIAIICHHUIO 3aKPBITOTO
3aBCIIAHUSA YCTAaHABJIMBAECT, YTO Ha 3aBEUIATEJIs, COBEPIIAIOLIECTO 3aKpPbITOE
3aBElIaHUE, B MIOJHON Mepe PacipoCTPaHSIOTCS TpeOOBaHUS O neecriocobrocTu’™.

Ha ocHoBanun cr. 1127 TI'K P® npupaBHHMBaKOTCI K HOTapHaJIbHO
YIAOCTOBEPEHHBIM:

1) 3aBemanusi rpaxaaH, HaXOJSIIMXCA HA U3JICUCHUH B OOJBHUIIAX,
TOCIUTAIAX, IPYTUX CTAIIMOHAPHBIX JICUCOHBIX YUPEIKISHUSIX WU MPOKUBAIOIINX B
JIOMax JJIsl TPECTapeblX U MHBAIWAOB, YIAOCTOBEPEHHBIE TNIABHBIMHA Bpadyamu, HX
3aMECTUTEIIAMH 10 MEIUIIMHCKON YacTH WU JEKYPHBIMU BpadaMu 3THX OOJIbHMUII,
rocnuTajeii M JAPYruX CTallMOHAPHBIX JICUCOHBIX YUPSXKIACHUM, a TakkKe
HAYAJIbHUKAMH TOCHUTAJICW, JUPEKTOpaMU WM TJaBHBIMHA BpadyaMu JOMOB JJIsI
MIPECTapEIIbIX U NHBAJIU/IOB;

2) 3aBelIaHWs TpaKJIaH, HaXOJMSIIMXCS BO BpeMs IUIaBaHUS Ha Cyjax,
mnaBaroiux — noj  locymapctBeHHbiM  ¢iarom  Poccuiickoit  Depepariumy,
YIOCTOBEPEHHBIC KAITUTAHAMM 3TUX CYJIOB;

3) 3aBemiaHusl TrpaxaaH, HaXOASANIMXCS B Pa3BEJAOYHBIX, APKTUYECKUX,
AHTAPKTUUYECKUX WU  JAPYTUX  MOJOOHBIX  DKCHEIULMSIX, YIOCTOBEPECHHBIC
HA4YaJbHUKAMH JTHUX OSKCHEIUIMA, POCCUUCKUX AHTAPKTUUECKUX CTaHIUW WU
CE30HHBIX MOJICBBIX 0a3;

4) 3aBelllaHKs] BOCHHOCITYallUX, a B MyHKTaX AUCIOKAIlMA BOMHCKUX YacTew,
r7ie HET HOTapUYCOB, TAKXKE 3aBEIIaHusi PAOOTAIOMMX B ITHX YACTAX TPaKIaHCKUX
JIMIl, YJICHOB HX CEMEHW M UWICHOB CEMEW BOEHHOCIYXKAIIUX, YIOCTOBEPEHHBIC
KOMaHIWPaMU BOMHCKHX YaCTEM;

5) 3aBemlaHuWs TPaXKJaH, HAXOIAIIUXCS B MeCTax JHIICHUS CBOOO/IBI,

YAOCTOBCPCHHBIC HAYAJIbHUKAMU MCCT JIMIIICHUSA CBO60I[I)I.

9 Hacnencreennoe npaBo / Kpamennnuukos I1.B. - M.: Craryr, 2016
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B ornuume OoT HOTapuaabHO YJIOCTOBEPEHHBIX 3aBEIAHMIA MPUPABHEHHbIE K
HUM 3aBEIAHUs JIOJDKHBI OBITh MOAMHCAHBI HE TOJIBKO 3aBellaTeNsIMA M JIMIIAMH,
YIOCTOBEPSIONIMMHU TAKHUE 3aBEIIAHUS, HO U CBHICTCIISIMU.

K mnpupaBHEHHBIM K HOTapHAJIbHO YJOCTOBEPEHHBIM 3aBEIAHUSM CIEIYET
OTHECTH W 3aBEIIaTeIbHOC pACIOpsDKCHHE IpaBaMU Ha JCHEKHBIC CPEICTBAa B
OaHKax.

VY nocroBepeHHbIE 3aBElIaHMs, IPUPABHEHHBIE K HOTapUaJIbHBIM, NIEPEIAOTCS
4yepe3 opraH IOCTUIIMN HOTApUYCY 110 MECTY JKUTEIIbCTBA 3aBEIIATEIS.

[Tocne mony4yeHUu BBINMICYKA3aHHOTO 3aBEIIAHUS HOTapUyC 00s3aH MPOBEPUTH
COOTBETCTBYET JI 3aBellaHWE TPEOOBAaHWSM JIEHCTBYIOMIECTO 3aKOHOMATENILCTBA, B
CJIydae BBISBIICHHUS CEPhE3HBIX HAPYIIEHUH, KOTOPHIE MOTYT MPUBECTH K MPU3HAHUIO
3aBEIIaHMs HEJICUCTBUTEIBHBIM, HOTAPUYC JOHKEH COOOIIUTH 00 3TOM 3aBeIlaTelio.

He penxo OwiBaroT ciydam, Korja YHOJHOMOYCHHBIC JHIIA HE TMepeaaroT
HOTApUyCy Ha XpaHEHUE BTOPOM HK3EMIUISIpA 3aBEUIaHus, HO IAaHHOE 00CTOSATEIHCTBO
HE TOBOPUT O HEACHCTBUTEIBLHOCTH 3aBemlanua. Horapuyc o0s3aH BbLAATH
CBUJIETEIBCTBA O TPAaBE HA HACJICACTBO, €CIM Y HACICIHUKOB €CTh IOJJIUHHUK
3aBEIIaHMs, COCTABJICHHOTO U YJOCTOBEPEHHOTO B COOTBETCTBUHM C TPEOOBAHUSIMU
3aKOHOJIaTEILCTBA.

Kak yke ynmoMmHAIOCh paHee — 3aBellaTeIbHOE PACIOpsUKCHHUE MpaBaMU Ha
JIEHEKHBIE CpeACTBA B OaHKE MOXKET OBITh YJOCTOBEPEHO YIIOJTHOMOYEHHBIM
ciyxaruM 6anka (ct. 1128 TK PD)%.

B cootBerctBun ¢ 4. 2 cr. 1129 I'K P®, 3aBemanue, COBEpIICHHOE B
YpE3BBIYAHBIX OOCTOSITENILCTBAX, yTpAauMBaeT CHIIY, €CJIM 3aBEIIaTellb B TCUCHHE
MecsIIa TI0CIIe MPEKPaIIESHUS 3TUX 00CTOATEILCTB HE BOCITONIB3YETCSI BO3MOYKHOCTBIO
COBEPIIIUTH 3aBEIIaHNe B KaKoW-Tu00 nHoi popme, ycranosiennoi 'K PO.

HcronHeHne MpOCTOr0 NMHCHbMEHHOTO 3aBEIIaHHUsS BO3MOXKHO TOJIBKO TIPH
YCIOBUM  CYIAEOHOTO TONTBEpXACHUS (aKTa COBEpIICHUS 3aBEUIAHUS B

ype3BbIYaiHbIX 00cTosiTenbcTBaX (4. 3 cT. 1129 'K P®). TpeboBanme 006 sTOM

20
CadonoBa A.A. AKTyanbHbIE TPOOJEMBI YIOCTOBEPEHMs 3aBCIIaHMsl OpraHaMH, NPaBOMOYHBIMU COBEpIIATH
HoTapuanbHbie aeiictus // Hotapuyc. 2015. Ne 8
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JIOJDKHO OBITh  3asBJIGHO 3aMHTEPECOBAHHBIM JIMIIOM JIO HCTEUCHHS CpPOKa,
YCTAHOBJIEHHOTO IS MpUHATUS HacieactBa. B mopsinke 4. 3 cr. 1129 T'K PD
yCTaHaBIMBaETCsA (DaKT COBEPIICHUS 3aBEIIaHUS B YPE3BBIUAWHBIX 00CTOSATEIHCTBAX,
T.€. IPEAMETOM CyAecOHOTO pa3OupaTenbCcTBa He SBIISIETCS BOMPOC JEHCTBUTEILHOCTH
camoro 3aBemianus. CrenoBaTelbHO, MOJOOHOE CyJIeOHOE pElICHHE HUYYTh HE

o 21
NpCIATCTBYCT AAJIBHCHIICMY OCIIAPUBAHHIO CaMOI'0 3aBCIIAHHA .

I'naBa 2. OcHOBHBIE N10JIO’KEHHA U3MEHEHHS U OTMEHBI 3aBeIlaHU.
HeJelCTBUTEJIbHOCTD 3aBellaHus
2.1. CpaBHUTENbHAS XapaKTEPUCTHKA TIOHATUN «M3MEHEHHE 3aBEIIAHUD» U «OTMEHA
3aBELIAHU

[TpuHumn cBoGOIBI 3aBELIaHMs NPEANOJAraeT BO3MOXHOCTh 3aBEIIaTess B
11000€ BpeMsi OTMEHUTh MM U3MEHHTHh COCTABIIEHHOE MM 3aBElIaHUE, HE yKa3bIBas
IIpU 3TOM MPUYHMHBI €r0 OTMEHBI WK u3MeHeHus. [Ipu s3Tom He TpeOyercs ube-Inbo
COrjlacCHe, B TOM YMCIE JIMIL], HA3BaHHBIX HACJIEAHUKAMU B OTMEHSAEMOM WIH
MU3MEHSEMOM 3aBEIIaHUU.

3aBewiaTtesb BIPAaBE MOCPEACTBOM HOBOI'O 3aBEIIAHHS OTMEHUTBH IPEXHEE
3aBEIIaHKE B LEJIOM JMOO WM3MEHUTh €ro IMOCPEICTBOM OTMEHBbI WM HW3MEHEHUS
OTZEJIBHBIX COAEPIKAIINXCA B HEM 3aBEIIATEIBHBIX PACTIOPSIKEHUM.

HeszaBucuMo OT TOro, COIEpNKUT MU HE COACPIKUT MOCIEIYIOIIEE 3aBEIIAHNE
NpsIMbIE YKa3aHUsl 00 OTMEHE MPEKHEro 3aBEIaHus WM OTAEIbHBIX COepKaIINXCs
B HEM 3aBEILIATEIIbHBIX PACIIOPSIKEHUM, OHO OTMEHSET 3aBEIIAHUE TIOJHOCTHIO WIH B
Y4aCTH, B KOTOPOH OHO IMPOTUBOPEUYUT MOCIIEAYIOIIEMY 3aBEIIAHMUIO.

3aBellaHWe, OTMEHEHHOE TIIOJHOCTBIO WJIM YacTUYHO MOCIEAYHOUIUM
3aBELIAHNEM, HE BOCCTAaHABIIMBACTCS, €CIIM IOCIEAYIOLIEE 3aBEIIaHUE OTMEHEHO
3aBeIlaTesieM IIOJIHOCTBIO WM B COOTBETCTBYHOIIEM dacth. B ciydae
HEJICHCTBUTEIBHOCTH MOCIJIEAYIOIIETO 3aBEIIaHNs HACJIENOBAHUE OCYLIECTBISAECTCS B

COOTBCTCTBHH C IIPCIKHUM 3aBCIIAHUCM.

2 Huxudopos A.B. Pazpsacuenue BepxoBueim Cynom Poccuiickoii ®enepaunu BOIpOcOB HaciemoBaHust //
Hacneacteennoe npaso, 2013, Ne 4; 2014, NeNe 1, 2, 3, 4, 3; 2015, NeNe 1, 2, 4; 2016, NeNe 1, 2, 3.
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3aBelllaHue MOXET ObITh OTMEHEHO TaK)KE€ IOCPEACTBOM PACIOPSIKEHUS O €ro
oTMeHe. PacniopspkeHne 00 OTMEHE 3aBEUIaHMsl IOJKHO OBITh COBEPILEHO B (opMe,
ycranoBiaeHHON 'K PD st coBepmienus 3aBemanus. K pacnopsokeHuio 00 oTMeHe
3aBEIIAHUS COOTBETCTBEHHO NPUMEHSIOTCS IpaBUia O HEJACHCTBUTEIBHOCTH
NOCJIEAYIONIEr0 3aBEUIaHus, TO €CTh NPU NPU3HAHUU PACHOPSKEHHS 00 OTMEHE
3aBELIAHNs HE IEVCTBUTEIBHBIM 3aBEIIAHUE BO3BPAIIAECT CBOIO FOPUANYECKYIO CHITY.

3aBeniaTtenbHbIM pacriopsbkeHreM B Oanke (cT. 1128 'K P®) MoxkeT OBITH
OTMEHEHO WJIM W3MEHEHO TOJIBKO 3aBELIATENIbHOE pACIOPSHKEHHE IIPpaBaMM Ha
JICHE)KHBIE CPEACTBA, XpaHALIMECS B KOHKpeTHOM Oanke. [lopsnok u3MeHeHUs U
OTMEHBI  3aBEIIATENIBHBIX  PACHOpsDKEHUN — pernameHThpoBaH  [IpaBunamu,
yrBepxacHHbIMU [locTanoBnenunem IlpasurensctBa PD ot 27 mas 2002 r. Ne 351,
JIns M3MEHUTHh WIM OTMEHUTH 3aBELIATEIBHOIO PACIOPSKEHUS, TPAKIAHUH J0JDKEH
oOpaTuThCs B OaHK, B KOTOPOM COCTaBIIJI PacHoOpsOKEHHWE M MOJaTh 00 3TOM
COOCTBEHHOPYYHO MOJNUCAHHOE 3aBellareibHoe pacnopspkenue. Ciyxamui 6aHka
IIOCJIE€ YCTAHOBJICHUs JUYHOCTH 3aBEILIATENs IPOBEPSET IOJAHHOE 3aBEILATEIIBHOE
pacnopsbkeHre M MpUOOLIAeT ero K paHee COCTaBICHHOMY. 3aBellaTellb BIpPaBe
TAaKK€ W3MEHUTh WJIA OTMEHUTBH 3aBEIIATEIIBHOE PaCIOPSIKEHUE, PYKOBOICTBYACH
nosioxxeHueM ct. 1130 'K PO, myrem odopmiieHrs HOTapHAIBHO yJIOCTOBEPEHHOIO
3aBELIaHMs, B KOTOPOM CHEHHUATIBHO OTOBOPEHBl OTMEHA WM HW3MEHEHHE
KOHKPETHOI'O 3aBELATEeNIbHOTO pacHopsiKeHHs JTM00 HOTapuaabHO yJOCTOBEPEHHOIO
OTIIEJBHOTO pacnopsskeHuss 00 OTMEHE 3aBElIATEeNbHOTO PaCHOpPSHKEHMS, OJIMH
HK3EMILISIP KOTOPOTO HampasisieTcs B OaHK.

OtMeHa 3aBelIaHus U 3aBEIlIaHKe SIBIISIIOTCS OJHOCTOPOHHEN crenkoi. [Tpu nx
YIOCTOBEPEHUU HOTapuyC O00si3aH MPOBEPUTH JEECHOCOOHOCTh TpaKIaHUHA.
Pacnopsbxkenne 00 OTMEHE 3aBelIaHMsl COCTAaBJSIETCS B JIBYX SK3EMIUISIpax, OAWH
XpaHUTCA Yy HOTapuyca, BTOPOM BBIJAETCA TPaXKJaHWHY HAa pyKu. Ecim oTMEHEeHHOoe
3aBELIAHNE YAOCTOBEPAJIOCH APYIMM HOTAapUyCOM, TO Ha IPAKTUKE M COTJIACHO
METOANYECKUM pEKOMEHAALUAM HOTapuyc, YAOCTOBEPUBILIUN OTMEHY

CaMOCTOATCIIbHO U3BCIIACT HOTAPHUYyCa, YAOCTOBCPHUBIICTO 3aBCITIAHUC O €0 OTMCHE.
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Cornacao cr. 58 OcHoB 3akoHonarenbctBa PP o0 HOTapuare HOTapuyc,
MOJIYYMBIINM Takoe U3BEIlIeHHE 00s3aH cleNlaTh OTMETKHM 00 OTMEHE 3aBelllaHus B
peecTpe pPErucTpalr HOTAPUAIBHBIX JCHUCTBUW, B HApSAE 3aBEIIAHWN HA CBOEM
SK3EMIUTSIPE U B a7(paBUTHOMN KHHUTE yueTa 3aBeIaHmii-—.

WNHorna B HOTapUabHOM MPAKTUKE MOSIBISETCS BOIPOC O TOM 0053aTENIbHO JIU
yKa3bIBaTh B HOBOM 3aBEIIAHUU MYHKT 00 OTMEHE MPEBIIYIIEro, XOTs M0 CMBICITY
OHO TaK M TaK OTMEHSET cTapoe 3aBeniaHue. OTBETOM Ha JAaHHBINA BOIPOC SIBIISAETCS
conepkanue abzaira Broporo 1. 2 cr. 1130 'K P® «mocnenyroiee 3aBemniaHue, He
coJieprKalliee MpsIMbIX YKa3aHUM 00 OTMEHE NPEKHEro 3aBELIaHMs WM OTAEIbHBIX
COJIEpKAIUXCA B HEM 3aBEIIATENIbHBIX PACHOPSHKEHHM, OTMEHSET 3TO NpEeKHEe
3aBEIIAHKUE MTOJHOCTHIO WM B YaCTH, B KOTOPOM OHO MPOTUBOPEUUT MOCIEAYIOIIEMY
3aBemaHuio». OTCloJa CcleQyeT, 4YTO HET HEOOXOJUMOCTH BHOCHTH B HOBOE
3aBEIIAHKE JIAHHbIE 00 OTMEHE MPEBIIYIIETO 3aBEIIaHu,.

3aBeniaHue, OTMEHEHHOE IIOJIHOCTBIO WJIM YaCTUYHO IOCIEAYIOIIHUM
3aBEIIAHMEM, HE BOCCTAHABIIMBAETCS, €CIM IOCIEAYIOIIEEe 3aBEIIAHUE OTMEHEHO
3aBEIIATENIEM MTOJIHOCTHIO UM B COOTBETCTBYIOIIECH YaCTH.

Kak BuOHO w13 BbIIIE H3J0KEHHOTO TMOHATHUS «OTMEHA 3aBCLIAHUS» U
«M3MEHEHHUE 3aBEUIaHus» Pa3UTEIbHO OTIMYAOTCS APYT OT Apyra. B ciydyae oTMeHbl
3aBEIIAHMS — OHO TEPSIET MOJHOCTHIO CBOIO IOPUINYECKYIO CHITY U HE CO3JaeT Ooiee
HUKAKUX MPaB U 00513aHHOCTEH ISl HACTIETHUKOB, YKa3aHHBIX B TAKOBOM 3aBEIIaHUH.
Yro xe Kacaercs M3MEHEHHUs 3aBELIaHUs, TO TYT PaHEe COCTABJICHHOE 3aBEIIaHHUe
TEPSET CBOIO IOPUIUYECKYIO CUITY JIMIIb B YaACTH KOHKPETHBIX BUJOB UMYILECTBA IS
YKa3aHHbBIX B HEM HACJIEJHUKOB, TEM CAMbIM COXpPaHsisd 4acTh MPaB B KOTOPOW €ro He
WU3MEHUIIN.

3aBellanne MOKHO OTMEHUTD KaK IMTyTEM COCTaBJICHUSI HOBOTO 3aBEIIaHUA, KaK
NpaBUIO 3TO MPOUCXOJUT YKa3aHUEM B OTACIBHOM IIYHKTE JAHHBIX paHee
COCTABJIICHHOI'O 3aBEIIAHWSA, B OCHOBHOM Takas MPAaKTHKa CYIIECTBYET, €CIHU

3aBCIIAHO ObLIO BCe HMYIICCTBO, a HBIHC HACJICAOAATCIIb PCIONJI OCTaBUTD,

22 HacreICTBEHHOE npaBo/ Kpamenunnukos I1.B. - M.: Cratyt, 2016.
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HaIllpuMep, KBapTUPY OJHOMY W3 HACJIEJHUKOB, a OCTaJbHOE HACJIEICTBEHHOE
MMYILIECTBO BCEM HACJIEJHUKAM I10 3aKOHY B PABHBIX JOJIX.

Ecin xe Hacnenoaarens 00s1ee HE UMEET JKEIAHUsI OCTABJIATH CBOE UMYLIECTBO
KAKUM-TO KOHKPETHBIM HACIECIHUKAM WIM KAKOMY-TO KOHKPETHOMY HACIJIEHUKY, B
3aBHCHUMOCTH OT KOJMYECTBA YKa3aHHBIX JIUIl B MOJIb3Y KOTOPHIX OBUIO COCTABIECHO
3aBellaHre, TO B JAHHOM CiIydae IeJecooOpa3HO 0oOpaTUThCA B HOTapHUaJIbHYIO
KOHTOPY JUIS COCTABJICHUS PACTIOPSKEHUSI 00 OTMEHE 3aBEIaHMs.

[Ipu »TOoM He crToMM 3a0bIBaTh, 4YTO KaKk HOBOE 3aBEllaHHe, TaK U
pacnopsbkeHre 00 OTMEHE pPaHEe COCTaBJICHHOIO 3aBElIaHUs, TPaXJIaHUH HMeEEeT
IpaBO COCTaBUTh U YJIOCTOBEPUTh B JIOOOM HOTApUaIbHON KOHTOPHI, B
HE3aBHCUMOCTH OT COCTAaBJICHUSI OTMEHSIEMOTO PACHOPSIKEHHMS HA ClIydald CMEpPTH,
TaKk KaK HOTapuyC YAOCTOBEPUBIIUN Takue JEHCTBUS 00s513aH CaMOCTOSITEIBHO
OTHPABUTh M3BEIICHUE B HOTAPUAIBHYIO KOHTOPY IIO MECTY YIOCTOBEPEHHUS
3aBELIAaHMs  YTPATUBIIETO 3aKOHHYK0 CHJIly BBHJAY IIPUHATOIO  PELICHUS
HACJIE0ATENIEM €T0 OTMEHHUTb.

XOTh JaHHBIE TIOHATHS M OTJIMYAIOTCS, HO Y HUX €CTh 0€3 YCIIOBHO CXOXKHE
4epThl, K MPUMEPY, paclopspKeHHe 00 OTMEHE SIBISETCA TO e KaK M 3aBellaHHe
OJTHOCTOPOHHEH CIENKON, TOJBKO BOT PACHOPSIKEHUE 00 OTMEHE 3aBEIIAHUS BICYET
3a cO0OW MOJHOE MpEKpalleHUE MpaB HACIEAHUKOB IO 3aBEIAHUIO, 3 U3MEHEHHOE
3aBELIAHUE BCE K€ OCTaB/IET HMETb MECTO JUId IIPUMEHEHMS MHCTUTYyTa
HACJICIOBAHUS 110 3aBEIIAHUIO, 3a4ACTYI0 IIPOCTO YBEIUYUBAS YHACIO HACICIHUKOB U
naBasi  Oojiee UYETKYI0 KOHKPETHKY [UIsl CyAbObl HMMYIIECTBAa, HaXUTOIO

HaciacaodaTciaIcM.

2.2. OcHOBHbBIE TIPaBHJIa U3MEHEHUS 1 OTMEHBI 3aBEILIaHUS
IOpuanueckass npupoa 3aBellaHus] UMEET MPOYHYK0 OCHOBY U €U SIBIIETCS
NoJIO’)KEHHE O cBoOoAe 3aBemiaHus. Kak W3BECTHO 3aBelllaHWE IMOJIy4aeT CBOIO
(haKkTUYECKYI0 IOPUINYECKYIO CHIIy M BJIEYET MPaBOBbIE MOCIEICTBUS TOJBKO MOCIE
CMEpTU HacleoJaTelNsd, 4YTO JaeT NpaBO 3aBellareiard B J000e BpeMs U

HCOJHOKPATHO HU3MCHUTDb 34BCHIAHHUC WM JKC BOBCC OTMCHHTBL CrO. OtMmena



39

3aBEUIAHUs JOJDKHA MPOUCXOJUTh HCKIIOUUTENBHO B YCTAHOBJIEHHOM 3aKOHOM
MOpsIZIKE, KOTOPBIM pernmameHTupyercsi ctatbeil 1130 I'paxxnanckoro koaexkca PO u
cratbell 58 OcHOB 3akoHonmarenbcTBa Poccuiickoii @exepaund O HOTapHare.
[TomuMo »3TOTO, B Cilydyae OTMEHBI WJIM U3MEHEHHS 3aBElIaHUs CIEeAyeT OOpaTUTh
BHUMAaHME W Ha M. 21 Meroauueckux peKkoOMEHJalui MO0 COBEPLICHUIO OTIAECIbHBIX
BUJOB HOTApHAIBHBIX JeWCTBUM  HoTapuycamu Poccuiickonn ~ ®enepanuu,
yTrBepkieHHbIX [Ipukazom Munucrepctsa roctuiuu PO ot 15 mapra 2000 r. Ne 91.
B m. 1 cr. 1130 'K P® 3akpersieHbl Takue MOJIOKECHHS: 3aBEIIATENb BIIPaBe
OTMEHHUTHh WU MU3MEHUTHb COCTABJICHHOE UM 3aBeIllaHHue B JII000E BpeMs IOCIE €ro
COBEpIIICHUS, HE yKa3bIBasl MPHU ITOM MPUYMHBI €r0 OTMEHBI WJIM U3MEHEHUS; I
OTMEHBI WJIM U3MEHEHHUS 3aBellaHusi He TpeOyeTcsl ube-Inbo corjiacue, B TOM YHUCIIe
JIU1, Ha3HAYEHHBIX HACJIEIHUKAMHU B OTMEHSEMOM WJIH U3MEHSIEMOM 3aBEILIaHUH.

Jlnst Toro 4toObl MU3MEHUTH 3aBEIIAHUE WJIM OTMEHHUTh €r0 HacleqoAaTelto
HEOOXOJMMO OOpaTUTHCS B JIIOOYI0 HOTApUAIBHYIO KOHTOPY, HaXOMSIIYyIOCS Ha
tepputopun Poccurickorn denepainyu, HE 3aBUCUMO OT MECTA €r0 PErUCTpaluv WUId
K€ OT TOTO IJie U3HAYAILHO yI0CTOBEPSIIOCH OTMEHsIEMOE (M3MEHSIEMOE) 3aBellaHue,
B 3aKOHOJIaTEJIbCTBE HA JAHHBIH MOMEHT HET HUKAKUX TEPPUTOPUAIBHBIX MPHUBSI30K
WU TEPPUTOPUATIBHBIX OTPAaHUYCHUM [IJii TpakJaH B BbIOOpE HOTapUalbHOU
KOHTOPBI JIJI1 COBEPIICHUS 3aBEIaHUsl WM YAOCTOBEPEHHUS pPacHopsbKeHUs 00
OTMCHE 3aBEIIAHUS "

Crout BBIIENUTH TOT (PAKT, YTO HECMOTPS HA MHOXKECTBO HEIMPHUSTHBIX
MOCJICJICTBUM, UCXOASIINX U3 MOJOOHOTO 3aKOHOAATEIHHOTO PEUICHUsI, OHO BCE JKE
octaercs Hambonee OJArompusTHBIM JJIS CaMOro 3aBemiaTeiss MW SBISETCA
OTPKEHUEM OJHOM W3 MHOTOTPAHHBIX CTOPOH IMPHHIMIA CBOOOABI 3aBEIlaHUs, a
TaKXe JaHHBIN aCMEeKT 3aKOHOJIATeNbCTBA 3alIUIIACT MPaBa U UHTEPECHl IPakIaHNHA
(MOTeHIMAILHOTO 3aBEIATEIs).

Kak Buano u3 nynkra 2 crateu 1130 I'paxxnanckoro kojaekca PO rpaxagaHux
uMeeT TMpaBo IMyTeM OGOpPMIICHHS HOBOTO 3aBCIaHUS KaK OTMEHHUTh paHee

COCTaBJICHHOC 3aBCIIaHHC B IIOJIHOM 06’[)CM€, TaK 1 OTMEHHUTh €ro 4actudHo. Bo

2 Horapuar B Poccuiickoii ®enepauun. Yae6uoe nocobue / Pomanosckas O.B. — M.: PUOP, Hudpa-M, 2016.
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BTOPOM CJIy4ae MPOUCXOJUT U3MEHECHHUE CTAPOTro 3aBEIIaHUs B ONIPEACICHHON YacTH.
CornacHo a63amy 2 m. 2 crateu 1130 I'paxkmanckoro koaekca P® BuaHO, 4TO OH
HalnpaBJICH Ha TAKWE PACIPOCTPAHEHHBIE CHUTyalluHM, KOTJa 3aBellaTellb B CHILY
HErpaMOTHOCTH WJIM TIPOCTO HE >KeJaHWUsi He oOpeMeHseT ceOs ACHCTBUIMHU II0
OTMEHE WJIM W3MEHEHUIO MIPEAbIAYIIETO 3aBellaHusi UMEHHO MyTeM YKa3aHHUsl TaKoro
pacropsiKEHUsI B HOBOM 3aBEILIAHUM, KOTOPOE MO CMBICTY MPOTHUBOPEUUT CTAPOMY
3aBemaHulo. Jlsg 4YeTKoro MNOHMMaHWs MOCJCAHEH BOJIM  HacjemoJaTes
3aKOHOJIATEIBCTBO PETJIAMCHTUPYET MPHOPUTET OoJee IMO3IHEr0 3aBeIlaHus Haj
paHHMMHU. MBI cunMTaeM, 4YTO JaHHBIM METOJI HauOojee MPaBUIbLHBIN U JIOTHYHBIN. B
MPAaKTUKE BCTPEUAETCA, YTO TPAKJAHUH €XKErOoJHO THUIIET 3aBCllaHus Ha
MPOTSKEHUN HECKOJBKHMX JIET, IPU TOM O0paliasch K pa3HbIM HOTApUyCaM OH HE
00s13aH COOOIIaTh O paHee COCTABIICHHBIX 3aBEIIAHUIX U TeM 0oJiee UX COACPIKaHUH,
B pe3yjibTare IOCIE€ OTKPBITUS HACJEACTBEHHOIO Jejla Morja Obl BO3HUKHYTH
MyTaHUIA C OMpPEJCICHUEM HACJIEAHUKOB, BBUJY TOTO YTO 3aBEHIAHUS APYT JAPYTY
MOTy KakK MOJIHOCTBIO, TaK W YaCTUYHO MPOTHUBOpeuuTh. C ydeTOM NpPUOPHUTETA
MOCJIEHETO 3aBelllaHusl HaJl IPYTUMU BOIIPOC PEIIAETCS caM COOOM.

Ecau 3aBemarens 11 okTsa6ps 2004 1. cocTaBmil 3aBeliaHue, MO KOTOPOMY
3aBenlaj] MMYLIECTBO CBOEMY IUIEMsHHUKY, a 11 maprta 2011 r. cocraBun apyroe
3aBEIllaHUE, IO KOTOPOMY HMYIIECTBO 3aBella]l YK€ CBOEH JKEHE, TO OTMEHa
3aBemareneM 3 anpens 2012 r. 3aBemanus ot 11 mapta 2011 r. aBTOMaTH4ecku He
MOBJICYET BOCCTAHOBJICHHUS 3aBenianus oT 11 oktsiops 2004 r.

JIaHHBI MOJIXO0M SIBJISETCS MPAaBWIbHBIM, MOCKOJbKY B MHPOTUBHOM CIlydae
HEBO3MOYKHO OBLIIO OBI ONIPENETUTh JCHCTBUTEIHHYIO TTOCIETHIO BOJIIO 3aBEIIATENs,
KOTOpasi MOTJia ObITh HalpaBjieHa KaK Ha aKTHUBU3AIMIO MPEIbIAYIIEro 3aBellaHus,
TaK U Ha OMpEJEICHUE CyAhObI HACIEACTBA COTJIACHO OYEPETHOCTH, YCTAHOBIECHHOM
3aKOHOM.

Heckonbko mHOE penieHue mpeayiaraetcs JUisl cliydasi, KOorja MOCJeayrolee
3aBELIAHUE SIBJIAETCS HENEUCTBUTENbHBIM. [[0CKOIBKY B COOTBETCTBUH C 1. 1 CT. 167
'K P® HeneilicTBUTENbHAS CAEIKA HE BJCUET IOPUIWYECKUX IMOCIEICTBUM, 3a

HCKIIIOYCHUEM TECX, KOTOPLIC CBs3aHbI C c€C HGI[GI\/'ICTBI/ITGJ'IBHOCTBIO, u
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HEJICHCTBUTEIbHA C MOMEHTA €€ COBEpILICHHS, TO M MOCIEIYIOIIEE 3aBEIIAHUE,
MIPU3HAHHOE HEACHCTBUTENBHBIM, HE 3aTParuBacT BOJICU3BSBIICHUS 3aBELIATENS,
COJIEP>KAILEr0Cs B IPEIbIIYIIEM 3aBEIIaHUN.

K npumepy, ecnum A. chaeman 3aBellaHWE Ha BCE MPUHAICKAIIEE €My
MMYIIECTBO B MOJIb3Y CBOEH BHYYKH, a MOTOM YE€pe3 HEKOTOPOE BpeMs mepemayMall
uim ObUT TO KaKUM-IMOO MPUYMHAM BBIHYXKACH CJlieJlaTh JPYroe 3aBellaHue,
COTJIACHO KOTOPOMY TaK K€ BCE €ro MMYLIECTBO IMEPEXOJUT €ro Cympyre, Toraa
NPU3HAHWE 3aBELIAaHUS, COCTABJIEHHOIO B TIOJb3Yy CYIOPYrHM HacieaonaTels,
HEJICHCTBUTEIbHBIM BEPHET 3aKOHHYIO CHIJIY MEPBOMY 3aBEUIAHHUIO U HACIETHUKOM
10 3aBEIAHUIO U MOJy4yaTeJIeM UMYIIECTBA B MOPSIAKE HACIEIOBAHMS 10 3aBELIAHUIO
OyJeT BHy4YKa HAacJIeI0AaTEelIs.

[Tynkrom 4 c1. 1130 'K P® npexycmoTpena ¢popma pacropspkeHusi 00 OTMEHE
3aBElIaHUsI, U3BECTHAS TaK YK€ KaK «aKTUBHas opm», TO €CTh KOT/Ia HaCIe0AaTeNb
aHHYJIMPYET paHEE COCTAaBICHHOE WJIM COCTaBJICHHbIC 3aBEIIAHUSl IYyTEM
VIOCTOBEPCHHUSI DACIOPSDKCHHSL 0€3 HAIMCAHMS HOBOTO 3aBEIIaHHS- . CTOUT
oOpaTuTh BHMMaHUE HA TO, YTO B CiIy4yae OTMEHBI PACHOPSIKEHUS, OTMEHSIOIIETO
3aBellaHue, JMOO 3aBEHIaHUS K3MEHSIONIEr0 B YacTH paHee COCTaBIEHHOE, TO
OTMEHEHHOE (M3MEHEHHOE) 3aBEIIaHHE TOJHOCTHIO BOCCTAHABIMBAET CBOIO
opuandeckyto cuity. B m. 5 m 6 cr. 1130 'K P® ecrp wuckiroueHus wu3
OOIIECTPUHATHIX TMPaBUI O CIMOCO0aX OTMEHBI (M3MEHEHUs) PaHee COCTaBIIEHHOTO
3aBellaHusl Ooyiee MO3JHUM  3aBEIIaHMEM. OTO MCKIIOYEHHWE U3 MpaBUil
3aKOHOAATENbCTBA CYIIECTBYET JJIsI CIy4aeB, KOrJa MPUMEHSIOTCS TAaKWUX BUJIbI
3aBELIAHUM, KaK 3aBelIaTeIbHOE PACTIOPSKEHNE HA JICHE)KHbIE BKIIAJIbl U 3aBEIIaHUE,
HalMCaHHOE B  4Ype3BbIYAMHBIX  OOCTOsTENbCTBAX. B ciywae, korga 1o
OOIIETPUHATHIM MPaBUJIaM TIPU COBEPIICHHUH 3aBENIATEIEM HOBOTO 3aBEIIATEIIBHOTO
pacropspDKeHUs] B 4acTH MPOTHUBOPEYAIEro, TOYHEE OTMEHSIONIIETO B YacTH CTapoe
3aBEIIaHNe HE 3aBHCHMO OT BBHIOPAHHOW (POPMBI, KOHEYHO K€ COOTBETCTBYIOIIEH

3aKOHOJATeNbCTBY Poccuiickoit ®Denepannu, HOBOE 3aBeliaHUE OyJAeT HWMETh

2 Kommenrapuit x I'paxnanckomy konekcy Poccuiickoit @enepauun (yueOHo-npakTnueckuii). K dactam nepsoi,
BTOpOHi, TpeTheii u yerBepToii / [lox pen. Crenanosa C.A. - M.: IIpocnekr. 2017.
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MIPUOPUTET HAJ CTapblM, HO B OTHOUIEHWH 3aBEUIATEIbHBIX PACHOpPSHKEHUN Ha
JICHEKHBIE CPEACTBA, COCTABJICHHBIX B OaHKE WJIM 3aBellaHUl COCTaBIICHHBIX B
Ype3BbIUAWHBIX  OOCTOSITENILCTBAX ~ TAaKOM  NPUHLMI  CTApPIIMHCTBA  HE
pacmpocTpaHsieTcss BBUJy TOrO, YTO MOJOOHbIE 3aBEUIaHUSI M 3aBelllaTelbHbIC
pacnopspKEHUST MOTYT OTMEHSThH JIMINDb aHAJOTHYHBIE UM (DOPMBI 3aBENIaTEIIBHBIX
PACIIOPSDKEHHMI U He KaCaThesl 3aBEIAHHIT, COCTABICHHBIX B APYTHX GopMax’ .

K nmpumepy, ecnm rpaxigaHuH y>K€ COCTABWJ 3aBEIIAHUE U YIOCTOBEPHUI €TI0
HOTapualbHO, TO HAXOJACh B UPE3BHIUAMHON CHUTyallUH €CJIM OH COCTaBUT HOBOE
3aBEUIATEIbHOE PACIOPSIKEHHE Ha Cllydall CBOEMl CMEPTH B MPOCTOM MUCHhMEHHOU
dbopme, TO JaHHOE 3aBEIIAHME HE OTMEHUT HOTapUAIBbHO YJIOCTOBEPEHHOE U OyJeT,
VBBI, SIBIISATbCS HEJEHCTBUTEIBHBIM B CHJy 3aKoHa. Takas ke cucTeMa KacaeTcs U
COCTABJICHHBIX B OaHKE pACIOPSKEHUN Ha JIEHEXKHBIE CPEICTBA, TaK KaK MX HE
CMOXET OTMEHHUTh WM MU3MEHHUTh COCTABIICHHOE y HOTapHyca 3aBellaHuE Ha TE Ke
cambl€ JICHEeKHBIE CPEJICTBA B TOM K€ CaMOM OaHKe.

Ncxons u3 BBIMIEU3TI0)KEHHOTO MOKHO MPHUUTH K BBIBOJY, YTO 3aKOHOAATEb
BEChMa CUJILHO COKpAaTHJI BapUaHTHI M BO3MOXKHOCTU BBhIOOpa (OpM 3aBEIIATEIIBHBIX
pPaACIIOPSIKEHUN, YTO 3aMETHO MHUHUMU3UPYET U SIBHO OTPAHUYMBAET TAKOW HE MaJIo
BKHBIM MPUHIIMI KaK MIPUHIIUAI CBOOOIbI 3aBEIIaHUS.

B cootrserctBun ¢ 1. 23 IlocrtanoBnenus [lnenyma Ne 9 otmMeHa u u3sMeHeHue
3aBELIAHUS, COBEPIICHHOro Mo mnpaBuiaM cr. cr. 1124 - 1127 TK P®, u
3aBEIIATEILHOIO PACTIOPSDKEHHST TpaBaMu Ha JICHEXKHBIE CpEACTBA B OaHKe
ocyiecTBisitorest B cootBercTBUU co ¢T. 1130 I'K. B wactHOoCTH, cormacHO m. 2 CT.
1130 I'K 3aBemanremM MOXKET ObITh OTMEHEHO JIMOO M3MEHEHO MPEKHEE 3aBEIaHMe,
a TaK)Ke 3aBEIaTeNIbHOE PaclopssKEeHHE MpaBaMU Ha JICHEKHBIE CPEACTBA B OaHKeE,
€CJIM U3 COAEP>KaHUsI HOBOT'O 3aBEILIAHUS CIEIYET, YTO €ro MPEeAMETOM SBIISUIUCH U
MpaBa Ha COOTBETCTBYIOIIME JCHEKHBIE CPEACTBA (HAIIpUMEp, B HOBOM 3aBEIIaHUU B
KaueCcTBE MpeIMeTa HACIEJOBaHUs YKa3aHbl BCE UMYIIECTBO HACIEA0AATEIS UIH €ro

4acCTh, BKIIOHaromad ACHCKHBIC CpPCACTBA, HWIIM TOJBKO ACHCKHLBIC CPCACTBA,

% JNumutpues M.A. K Bompocy 06 HM3MEHEHHH (OTMEHE) 3aBEIIAHHS M NPH3HAHHH €r0 HEACHCTBHTEIBHBIM
(xommenTapuii k ct. 1130 n 1131 I'pasknanckoro konekca Poccuiickoii ®enepanun) / Hotapuyc. 2013. Ne 5.
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BHECCHHBIC BO BKJIAJ (BKJIAJIbI) MUIM HAXOASIIMECS HA IPYroM cYeTe (IPYTHX cueTax)
B OaHke (0aHKax), B TOM 4ucje 0€3 KOHKpPETU3allMu HoMeEpa cueTa U HauMEHOBaHUS
0aHKa, WM HETOCPEJACTBEHHO TE JICHEXKHBIE CPEICTBA, B OTHOIICHWW TIpaB Ha
KOTOPBIE OBLJIO COBEPIIICHO 3aBEIIATCIIbHOE PACIIOPSIKECHUE B OaHKE).
3aBenaTeNIbHBIM PACTIOPSHKEHUEM TIpaBaMU Ha JICHEKHBIE CPEACTBA B OaHKE
MOKET OBITh OTMEHEHO JIM0O M3MEHEHO 3aBEIIAaTeILHOE PACIIOPSDKCHHE MPaBaMH Ha

JICHeXKHBIC CPEICTBA B TOM e OaHke, (rmane G6anka (1. 6 cr. 1130 TK)?.

2.3. 3aBelaHue HEACHUCTBUTEIBHOE B CUITY MPU3HAHUS €TI0 TAKOBBIM CYJIOM
(ocmopumoe)

Yame Bcero B CyAcOHOM MpakTUKE IO JieJlaM, CBSI3aHHBIM C WHCTUTYTOM
HACIIEJOBaHUs, BCTPEYAIOTCA CIOPhl B OTHOUICHWW MPU3HAHUS 3aBELIAHUSA
HEJICCTBUTEIbHBIM. 3HAYMMOCTh JAHHOTO BOIIPOCAa OYEHb BEIIMKA, WM CKOpEe
OYEHb  «JIOpOra», TIIOCKOJbKY B  OOJIBIIMHCTBE CIy4yaeB  HACIEI0/aTelhb
pacropsiKaeTcs O4Y€Hb LIEHHbIM MUMYIIECTBOM, TaKUM KakK, HalpUMEp, >KWIOW JIOM,
3eMEeJIbHbI Y4YacTOK, KBApTHUpa, aBTOMOOWIIb, aHTUKBAPHOE OpPYKHE, MATIOMEPHOE
CYIHO, i APYTUMHU JTOPOTOCTOSIIMMH BEIIaMH, a4 TAKKE HE MEHEe [IEHHBIMU MpaBaMu
1 00A3aHHOCTSIMHU.

B cyneOHO#l mpakTUKe OAHO M3 CAMBIX PACHpOCTPAaHEHHBIX OCHOBAaHUN IS
ocrlapyuBaHMsT M NOPU3HAHUS  3aBEUIAHUA  HEICUCTBUTENIBHBIM  SIBJISIETCS
HEBMEHSIEMOCTh 3aBEIAaTeNli B MOMEHT COBEpILIECHMS 3aBellaHue (yIOCTOBEPEHHUS
3apentanus). ToT ¢akr, 4To HacienoaareNb He ObUI MPU3HAH MO PEUISHUI0 Cyna
HEIEEeCIIOCOOHBIM HAa MOMEHT COBEpUICHMs 3aBEIIaHHs, HE HCKIIYaeT TOro, YTO
rpaKJaHUH OT UMEHH KOTOPOTO COBEPILAETCS 3aBEUIaHUE MOT HaXOJUTHCS B TAaKOM
COCTOSIHUHM, B KOTOPOM OH HE€ MOHMMAaJ 3HAYEHUsI CBOUX JEHCTBHUI U HE MOT 3APaBO
pykoBoauTh MU (cTathst 177 I'paknanckoro kogekca P®). JlaHHoe ocHOBaHUE IS
NpU3HAHUS 3aBEUIaHUS HEJACHCTBUTEIBHBIM OTHOCUTCA K TIOpOKaM  BOJIH

Hacienonatens. B ciydae, ecam mpu TakuxX 0OCTOSATETHCTBAX OBLIO COBEPIIICHO

% HacronpHasi KHHTa Hotapuyca: B 4 1. CemeiiHOe U HACIICICTBEHHOE MPABO B HOTapHaJdbHOU mpakTuke (ToMm 3) (3-¢
u3aHue, nepepadboranHoe u nonoineHnoe) / 3aiuesa T.U. (mox pen. U.I'. Mensenesa). — M.: Craryr, 2015.
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3aBELIAHNUE, TO OHO SIBJISIETCS OCHOPHUMBIM, TOYHEE OHO HEIECUCTBUTEIBHO B CHUILY
MIPU3HAHUS €r0 TAaKOBBIM CYJOM. 3a4acTyK) HOTAPUYChl PEKOMEHIYIOT 3aBEILATEIIO
0o0OpaTUThCS B MCUXIUCIAHCED M B3ATHh CIPABKY O TOM, YTO OH OTJAET OTYET CBOUM
JNEUCTBUSIM M HAXOAMUTCS B 3/IpaBOM yYME U TBEPAOW MaMATH, Ha CIIy4dail, €CIU €CTh
MPEIONOKEHNS UM YBEPEHHOCTh, YTO HACJEIHUKU MO 3aKOHY CTaHYT OCHapUBaTh
3aBCILIAHUE.

Crour oOpaTUTh BHUMaHUE, YTO KCKOBOE 3asiBlieHHE 10 cTatbe 177
I'paxxpanckoro kojekca P® o mnprsHaHUM 3aBElIaHUS HEACUCTBUTEIBHBIM HMEET
paBo MOJAaTh JIOOOE 3aMHTEPECOBAHHOE JIMIO, YbM TpaBa ObLIM HApYIICHBI B
pe3yJIbTaT€ COBEPIICHUS 3aBEIIAHMS, 3a4acTyK) OTHUMHU JIMIAMHU  SBJISIOTCA
HACJICTHUKHU TI0 3aKOHY, KOTOpbI€ ObLIM JIMIIEHBI CBOMX IpPaB Ha HACIEICTBEHHOE
MMYIIECTBO, BBUJY COCTABJIEHUS HACJIENOJATEIEM 3aBEIIATEIbHOTO PACHOPSKEHUS
Ha CIIy4ail CMEPTH.

B cootBerctBum ¢ nynkroM 13 IloctanoBnenus [lnenyma BepxoBHoro Cyna
P® or 24.06.2008 Ne 11 "O mnoAaroToBke TrpaxXgaHCKUX JelI K CyJaeOHOMY
pa3OuparenbCcTBY" BO BCEX CiIydasix, KOrjia Mo oOCTOATENbCTBAM Jiejia He0OX0IuMO
BBISICHUTH IICUXUYECKOE COCTOSTHUE JIMIIA B MOMEHT COBEPILIEHUS UM OIPEIECICHHOTO
NEUCTBUS, JOJDKHA OBITh Ha3HaueHa CyAcOHO-TICUXUATpPUYECKas JKCIEPTH3a,
HanpuMmep, MpU PaCCMOTPEHUU JIeJT O MPU3HAHUU HEACHWCTBUTEIIBHBIMU CAEJOK IO
MOTHBY COBEPIICHHS WX TPAKIAHUHOM, HE CIIOCOOHBIM NMOHMMATh 3HAYEHHE CBOMX
nercTBui win pykoBoauTh umu (ctatbs 177 'K P®). Ilostomy s naHHOU
KaTeropuu Jiel 00s3aTeIbHBIM SBISETCS Ha3HAYCHHE TIOCMEPTHON CyneOHO-
MICUXUATPUYECKOM  DKCHEPTU3bI, LEJIbI0  KOTOPOW  SABJSAETCS  ONPEACIICHUE
MICUXUYECKOr0 COCTOSIHUSI HACJIEAOAATeNsl B MOMEHT COBEPUICHHS 3aBEILAHMS.
OpnHako 3aKJIIOYeHHE TTOCMEPTHOM Cy/eOHO-TICHXUATPUIECKON IKCIEPTU3bI JAJIEKO
HE BO BCEX Cly4dasX MOXET JaThb OJHO3HAYHBI W KaTErOPUYHBIA OTBET O
IICUXUYECKOM COCTOSSHUM HACJEIOoJaTeNIi Ha MOMEHT COBEPIICHUS 3aBCILIAaHUS.
BBuay TOro, 4T0 HUKaKUX rapaHTUH U CTO MPOLIEHTHOTO pe3yJibTaTa HE MOXKET JaTh
HU OJJHA MOCMEPTHAs SKCIEPTU3A O TICUXUYECKOM COCTOSIHUM HACIEIOAATENs U €ro

I[CCCHOC06HOCTI/I Ha MOMCHT COBCPIHICHHA 3aBCHIAHUA W HCT HHUKAKUX 6GCCHOpHBIX
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CIIOCOOOB BBISICHUTH B KAKOM K€ COCTOSIHUM HaXOAMJICA 3aBelaTellb, CIOCOOEH JI OH
OB pYKOBOJUTH CBOMMU JCHCTBUSMU U MIOHUMAJ JIM UX 3HAUYCHUE, U3 ITOTO CIEAYyEeT
CleNaTh BBIBOJ O TOM, YTO JOKAa3bIBaHWE TAaKUX (PAKTOB KaK HEBMEHSEMOCTh U
HEJICECIIOCOOHOCTD, SIBIIIETCS HEBEPOSITHO CIOXHBIM M Kak CJleAyeT U3 CyIecOHOU
MPAKTUKH TPAKTUYECKH HEBO3MOXKHBIM, HO BCE€ K€ OBIBAIOT cllydad KOT/Ia
TPpaKIaHWH MMPOXOAMI HEOJHOKPATHO JICUCHUE B TICUXHATPUUECKON OOJBHUIIE — ATOT
(baKT 3HAYUTENILHO MOBBIIIAET IIAHCHI TPU3HATDH 3aBEUIAaHUE HEICHUCTBUTEIBHBIM.

PaccMoTpyM HECKOJIBKO TPUMEPOB U3 CyA€OHOW MPAKTUKH, CBA3AHHBIX C
OCHapyUBaHHUEM 3aBEIIAHUMN.

[lepBbrit npumep. CyneOHas KOUIErusl Mo rpaxaaHckuM genam CMOJIEHCKOTO
obnmactHoro cyga 1 ampems 2014 r. paccmorpema gemo Ne 33-1257/2014 mo
aneJUIAIMOHHOM kanobe M. Ha perieHre 3aHEIPOBCKOTO palOHHOTO Cy/aa ropoja
Cwmonencka ot 24 nexabps 2013 rona, kotopeiM uckoBbie TpeboBanust A.T., A.l'. k
M. 0 npu3HaHUM 3aBEIIAHUS HEEHCTBUTEIbHBIM yIOBIETBOPEHBI.

CyneOHol KOoJUIeTHil OB yCTAaHOBJICHBI CIICIYIOIINE 00CTOSTEIIBCTRA.

OcnapuBaemoe 3aBemanue 23.12.2010, cosepiiennoe I1., 66110 ya0CcTOBEPEHO
HOoTapuycoM (CMOJIEHCKOr0 TOPOJCKOrO HOTapuaibHOro okpyra M., To ectb B
YCTAHOBJICHHOM 3aKOHOM TOPSIIKE, B CBSI3M C 4eM Opemsi J10Ka3bIBaHUS TOTO
00CTOATENIbCTBA, YTO JIMIIO HE OTAAaBaj0 OTYET CBOUM JIEUCTBUSM M HE MOTJIO
PYKOBOJIUTh UMH B MOMEHT COBEPILICHHUS CACIIKH, JIEKAIO HA UCTIIAX.

C uenbi0 pa3bsCHEHUs] BO3HUKIIMX TPU PACCMOTPEHHM Jeja BOIMPOCOB, a
MMEHHO O MCHUXUYECKOM COCTOSIHUU [I. HA MOMEHT COCTaBJICHHS B YKa3aHHYIO JaTy
3aBeIIaHus, CyJIOM IO Xo/aTaicTBy npeactaButens uctina A.T. - b. Obuta Ha3HaYeHA
nocMepTHas CyJeOHO-TICUXuaTpuyeckas skcnepTusa. B pacnopspkeHue SKCIepToB
OBLIIM TIPEICTABIICHBI MAaTEPHANBl TPAKIAHCKOTO JIeJia C MMOKa3aHUSIMU TOTIPOIIEHHBIX
B XOJI€ PACCMOTPEHUS CIIOPa CBUIETENECH, METUIIUHCKUE KAPThI I1.%’

B cooTBeTrcTBUU ¢ 3aKIIOUCHHEM KOMHCCHHU 3KCrepToB OT 28.09.2012 Ne 743,
BbimosiHeHHBIM OI'’KY3 "Cwmonenckas obnacTHas KIMHUYECKAas TCHUXHUATPUYECKas

OoJsibHMIIA", 1aTh OJTHO3HAYHBIA, KATErOPUYHBIA OTBET O crocobHoctu 1. moHMMaTh

?" Horapuar. Yuebuuk u npaxtuxym / Cemnosa E.B. — M.: IOpaiir, 2016.
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3HAYEHHE CBOUX JICMCTBUN W PYKOBOAUTH UMH B MOMEHT MOJMMUCAHUS 3aBEIIaHUA
23.12.2010 He mpeacTaBiIsieTCs] BO3MOKHBIM.

[Tocne momydeHwst CyIoOM JOTOJHUTEIBHO HUcTopuu  Oome3nu I,
HaXOJMBIIEroCsl Ha JICUCHUHU B HeBpoJjorudeckom otaenennu OI'bY3 "Knununyeckas
oonpHuna Ne 1" ¢ 02.11.2011 mo 13.11.2011, u nompoca HeBposora b. mo
XO/IaTaliCTBY MpeacTaBUTeNs uctia b. mo geny Obula Ha3HaueHa JOMOJHUTENIbHAS
MOCMepTHas CyJeOHO-TICUXHaTpUUecKass JKCIepTH3a, MPOBEJACHHUE KOTOPOM OBLIO
nopyueHo  akcnepram  OI'KY3  "Cmonenckas  o0nacTHas — KIMHUYECKAs
ncuxuaTpuyeckasi 0onbpHUIA".

Kak cnenyer u3 3axmouenuss komuccun skcneproB OI'KY3 "Cwmonenckas
oOJlacTHasi KJIMHUYECKas mcuxuarpudeckas OonpHuna" ot 16.08.2013 Ne 698, mo
CBOEMY TICUXUYECKOMY COCTOSTHHIO Ha MOMEHT COCTaBJieHHs 3aBemanus 23.12.2010
1. He MOT TOHMMATh 3HAYEHUE CBOUX JECHCTBUN U PYKOBOJUTH UMU.

VYuuThIBasi, 4YTO BBIICYKA3aHHBIE 3aKIIFOUEHUS SKCIIEPTOB, PABHO KAK U APYTrUe
JI0OKa3aTenbCTBA IO  JIeNly, HE€ SBISAIOTCA HUCKIIOYHUTENbHBIMU  CpPEJICTBAMU
JIOKa3bIBaHUSI U JIOJDKHBI OIEHUBATHCA B COBOKYIMHOCTH CO BCEMHU UMEIOIIUMUCS B
nene aokaszarenbcTBamu (ctatbst 67, yacte 3 crarbu 86 I'TIK P®), cyn mnepsoi
WHCTAHIIUU, aHATTU3UPYS OOBSICHEHHS] CTOPOH, JaHHBIE MEUIIMHCKON JOKYMEHTAIINH,
JIOTIPOCHUB CBUJIETEJICH, B TOM YMCIIe Bpada-TeparneBTa, Bpaua-HEBPOJIOra U dKCIepTa,
MOJIOKUAJT B OCHOBY MPHUHSATOTO PELICHUSI BBIBOJABI IKCIIEPTHOIO 3aKIIOUEHUS OT
16.08.2013.

CynebHasi KoJuleTHs COTJIACHJIACh C TMPUHATHEM HA3BAHHOTO JKCIEPTHOTO
3aKJIIOUYECHHS] Kak JOMYCTHUMOTO JioKa3arelbcTBa. (OCHOBaHHUS ISl COMHEHHS B
MPAaBWIBHOCTH BBIBOJIOB DJKCIIEPTOB, HMX OECHPUCTPACTHOCTH U OOBEKTUBHOCTH
OTCYTCTBOBAJIH.

CyneOHasi KoOJUIETMSl TaK)X€ HE Hallla OCHOBaHWUW IS COMHEHHUS B
JIOCTOBEPHOCTH CBUAECTEIBCKUX MOKa3aHUW, MPHUHATHIX CYJIOM BO BHUMaHHE MpHU

BBIHCCCHHNU PCIICHU].
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CynebHast KoJulerds HE Hallla OCHOBaHUM [JIi OTMEHbI JMOO H3MEHEHHUs
pelieHus cya no A0BOJIaM aneJUIIuOHHON Kallo0bl, perieHre OblI0 OCTaBiIeHO 0e3
WU3MEHEHMS, aneJUIIIMOHHAas kKanoba - 0e3 yJA0BIETBOPEHUS.

Bropoii npumep. CyneOHasi KoJuierusi mo TpaxaaHCKUM Jenam BepxoBHOTO
Cyna Pecriyommuku Kapenus 18 maprta 2014 1. paccmotpena aemno Ne 33-807/2014 mo
aneJUBILMOHHOMN kanobe MCTUOB Ha peuieHue IleTpo3aBoaCKOro ropoJckoro cyaa
Pecnyonmuku Kapenus ot 25 mekabpst 2013 r. mo ucky T.JLIO., A.H.B., ANB. k
J.EXO., J.A.C. o mnpu3HaHuUU 3aBCIIAHUN HEICUCTBUTEIBHBIMU, KOTOPHIM B
yIOBJIETBOPEHUHN UCKOBBIX TPEOOBAHMI OTKA3aHO.

3aciymiaB TOSICHEHMsI SIBUBIIMXCS B CyA€OHOE 3acelaHue JHIl, MPOBEPUB
MaTepuabl Jiejia, 00CY/IUB JIOBOJIbI aleUIAIIMOHHON KaloObl U BO3paXKCHUHN Ha Hee,
uccienosaB amOynatopubeie kaptel HIJLLH., (...) roga poxaeHusi, HAaCIEeICTBEHHOE
neno Ne ot (...), MEAMIIMHCKHE KapThl CTAallMOHApHOro OojbHOro Ne, cyneOHas
KOJUIETHS MIPUIILIA K CICAYIOIIEMY.

N3 matepuanoB nena ycmarpuaercs, uro LIJI.B., (...) roma poxxnaeHus,
ymepmias (nata) (CBUAETENbCTBO 0 cMepTu Ne oT (#aTa)), sBisiiach COOCTBEHHUKOM
kBaptupbl No, pacrmonoxeHHo 1o axpecy: (...), UYTO TOATBEPKIAETCS
MPEJCTABJICHHBIMU B MAaTepHUalbl Jena CBeAcHusMU YrpasieHus DenepanbHOU
CIIy’kOBbl TOCYJTapCTBEHHOM perucrpauuu, Kkajactpa u kaprorpaduu no PecnyOnmke
Kapenus.

HI.JI.H. npuxoawnace marepeto T.JLYO., I.E.}O., 6a0ymxkoit A.H.B., A.1.B.,
J.A.C.

(data) u (mata) I1.JI.H. 6putn 0dopMIIeHBI 3aBEIIaHUS, COTJIACHO COJEPIKAHUIO
kotopeix, J[.A.C. (BHYKy) OHa 3aBellajia KBapTUPYy IO BBINICYKa3aHHOMY aJpecy;
JL.E.YO. (moyepm) - neHEKHBIC BKJIAJBI, HAXOJSIIMECS B JIFOOOM OTICICHUH WU
bunmane OaHka, C TMPUYUTAIONIUMUCS  TPOILECHTAMH, JOMOTHUTCIBHBIMU
HAYUCJIICHUSIMU W KOMIICHCAIIMEW, KpOME TOTO, HEMOJYYCHHYI0 TICHCUIO C
MPUYUTAOIIMMHUCS K BBIJIATE PAa30BBIMH, €IUHOBPEMEHHBIMHU BBHITUIATAMH U

KOMHCHC&HI/IGI\/’I M CTpaxOBbIC BLIIJIATBEI, KOMIICHCAILIUH.
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(Hara) A.E.}O. u I.A.C. nosy4eHbl CBUIECTEIHLCTBA O TIPaBe HA HACIEJCTBO MO
3aBeliaHuo Ha (...) mojei B mpaBe Ha kBapTupy (1.A.C.), Ha (...) HoJiel B IpaBe Ha
JICHEe)KHbIE CPEJICTBA BO BKJIAJaX M €XKEMECSYHBIX CTPAXOBBIX BhIIIATax 3a (...) T.
(1.E.1O.).

B cootBeTcTBMM ¢ BBIBOJAAMHU 3aKIIOUCHUS CyACOHO-TICUXHATPUUICCKON
skcnepTusbl Ne... B ¢Bsizu ¢ niepenecennoit I.JI.H. B (...) roay (...) y Hee 0TMEUanoCh
pazButue (...), (...), B CBSI3M ¢ 4yeM OHa HaOI0Jajgach MCUXUATPOM, ITOMeENagach B
MCUXUATPUUYECKUIN CcTaloHap. TeueHHne YKa3aHHOTO IMCHUXHYECKOI0 pacCTpOMCTBA
OBLJIO BOJIHOOOpA3HBIM, MEPUOBI YIYUIICHUS CMEHSIIUCh COCTOSIHUEM OOOCTPEHUSI.
B nocnenyromem Hapsiay ¢ (...) umenu mecto (...), (...) B (...) rony Ha done (...),
YepThl YNPSIMCTBA, YBJICUCHHE HETPAAUIIMOHHONW MEIUIIMHON C TIOSBJICHUEM B
nociaeaaue ronabl ku3HM (...). Ilpm xw3am HIJILH. crpagama (...) B Buae (...).
VYKa3aHHBIM TICUXWYECKHUM pacCTPOMCTBOM OHa CTpajajga TakKe W B MOMEHT
cCOCTaBJICHMsI 3aBemanuii (mara) u (marta). OTCYTCTBUE ONMMCAHUS B MEIUIIMHCKON
JOKYMEHTAaIMU Ircuxuyeckoro cocrosHus UILJILH. B ropuauyecku 3HaunMMble
MepuoAbl HE TO3BOJIAET OJHO3HAYHO KBATM(PHUIIUPOBATH €€ MCUXUUECKOE COCTOSHHUE,
OIICHUTH CTETNEHb BBHIPAXKCHHOCTH UMEBIIMXCA Y HEE B T€ MEpHOJbI (Kak (...), TaK U
(...)) ICUXWYECKUX U3MEHEHUI, B CBSI3U C YEM JIaTh KaTErOPUYHBIA OTBET Ha BOIPOC,
Haxoawriack i III.JI.H. B mepuos cocraBieHus 3aBenianuii (qata) u (1ara) B TaKOM
MICUXWYECKOM COCTOSIHUHU, KOT/Ia OHA HE MOTJIa IOHUMAaTh 3HAYEHUE CBOUX JACHCTBUIA
WU PYKOBOAUTH UMHU, HE MPEJICTAaBUIOCH BO3MOXKHBIM.

JlomponieHHBI B CyneOHOM 3acefaHuu CyJa TMEePBOW WHCTAHIIUU JKCIEPT
JLC.I'. mosicHWJI, 4TO B CBA3U C OTCYTCTBHEM HHBIX MEIMUIIMHCKUX JIOKYMEHTOB,
MIOMHMO HMEIOIIMX MECTO ¢ oOmucanueM Icuxudeckoro cocrosHus IILJILH.,
KaTeTOPUYHBIM BBIBOJ O €€ ICHUXWYECKOM COCTOSITHUM Ha MOMEHT O(OPMICHHUS
3aBellaHNi HEJIb3s CAelaTh.

N3 nosicnenuit Hotapuyca Y.ML A. cienyer, 4To 10 yAOCTOBEPEHUS 3aBELIaHUI
C TpaKaaHaMu MpoBoauTcsa Oecena, jsimascs okoyio 30 MUHYT, B cllydae HaJIMUYUS
MOAO3PEHUS B OTHOLIEHNUU MICUXUYECKOTO COCTOSIHUS 30POBbs TPAXKIAHUHA CIEIKU

He coBepmrarotcs. IILJI.H. B Gecegax mepes COCTaBICHHWEM 3aBEIIaHW Bena ceOs
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aZIcKBaTHO, MOHMMAaJa NPOUCXOIAIIEE, CAMOCTOSATENbHO MPOYNTANIA 3ABEIIAHUS, TO
O00CTOSITENILCTBO, YTO OHA 4Yepe3 HECKOJbKO JHEH Ioclie COCTaBJICHUS IEPBOTO
3aBEIIAHUA NPUILUIA JJISI COCTABIEHUS BTOPOTO 3aBELIAHMS, TAKKE CBUIACTEIIbCTBYET
00 OCO3HAHHOCTH JIEUCTBUIA.

Ceugerenu A.H.®., JLH.C., . A.M. B cyae nepBoii MHCTaHIIMU MOKa3bIBAJIH,
YTO NcUXu4eckoe cocrtostnue 340poBhs IILJILH. y HUX He BBI3BIBAJIO COMHEHUM, OHA
BeJla aKTUBHBIA 00pa3 >ku3HM; oTHomeHus y LIILJI.H. ¢ orBerunkamu Obuiu Oosee
OJIM3KHE M TEeIUIble, OTBETYMKU MPOSBIsIM O Hei 3abory, II.JI.H. roBopuna o
JKETaHUM HMMEHHO TakuM O00pa3oM  pachopsAauTbCs  MpUHAJICKAINUM e
umymectBoMm. llomumo storo, MIJLH. mnpoxuBana ogHa B KBapTHUPE,
CaMOCTOSITENILHO ce0s1 00CTyK1Baa.

CynoM 1epBOM MHCTAHIMU CJEJaH TMPaBWIbHBIM BBIBOJ O TOM, 4YTO
CBUJICTEJIbCKAE TIOKAa3aHUsI COIIACOBAIMCh MEXAY COOOM, YyKa3aHHbBIE BBIIIE
CBUJICTEJIM HE UMEII KaKOW-TMOO0 TUYHOU 3aMHTEPECOBAHHOCTH B UCXO/IE JIeTa.

HoBompr wuctuoB o TtoMm, vuyro HIJILH. cocrosnma Ha yuere B
MICUXOHEBPOJIOTUYECKOM JAucHaHcepe (..) W 4YTO OHA CTPOWJIA CBOK >KU3Hb IO
cucteme Ilopdupus VBaHoBa, cuumTas TaKkyl0 CHCTEMY €IWHCTBEHHO BEPHOM,
CIIOCOOHOM UCHENUTH JIF0Ooe 3a00JieBaHNe, OJHO3HAYHO HE CBUJICTEIILCTBYIOT O TOM,
yT0 B MOMEHT odopmienus 3aBemanuii II.JI.LH. He Moria moHuMarh 3HAYCHHS
CBOUX JIECTBUMN U PYKOBOJUTH UMH.

[Ipu Takux OOCTOSITENHCTBAX CYyA MEPBOM HHCTAHIIMU JaJl OIEHKY BCEM
MPEACTABICHHBIM CTOPOHAMH JlOKa3arelbcTBaM Mo mnpasuwiam cT. 67 T'TIK PO,
C/IeJIaB TIPABOMEPHBIN BBIBOJ O TOM, YTO JOCTATOYHBIX, JOCTOBEPHBIX U OECCIIOPHBIX
JIOKa3aTeIbCTB TOTO, YTO Ha MOMEHT odopmiieHus 3apemanus LII.JI.H. nHaxonunace B
TaKOM COCTOSIHUM, YTO HE MOTJIa IOHUMATh 3HAYEHNUE CBOUX JICVCTBUM U PYKOBOIAUTH
MMM, UCTIIAMU HE TPEJICTABIICHO, B CBSI3M C YEM OCHOBAHUM, MPETYCMOTPEHHBIX CT.
177 TK P®, nub6o WHBIX OCHOBaHWH, MPEAYCMOTPEHHBIX 3aKOHOM, /I TPU3HAHUS

JaHHOTI'O 3aBCIIIaHUsA HGI[GIZCTBHTGJIBHBIM HEC NMCCTCA.
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Cynebnass  kojuterus pemieHue llerpo3aBoackoro  ropojackoro — cyzaa
Pecnyonmuku Kapemuss ot 25 nexkabps 2013 1. ocrtaBuna 0e3 H3MEHEHHS,
aneJUISIIUOHHYIO Kallo0y UCTIIOB - 0€3 yI0BIETBOPECHUS.

Ha ocHoBaHuUM pacCMOTPEHHBIX NPUMEPOB U3 CYJNEOHOM MPAKTUKU MOMKHO
C/IeJIaTh CJIEAYIOLINE BHIBOBI.

[lo nemam TakoW KaTeropud HEOOXOAWMO TIIATEIBHEUIIUM 00pa3oM
npopabaThiBaTh M TOTOBHUTH JIOKa3aTelbCTBEHHYIO 0a3y. Cyabl B Takux cropax
UCXOJAT W3 MPE3YMIILMH BMEHSIEMOCTH HAcjleloAaTelii Ha MOMEHT COBEPILEHHUS
3aBellaHusl, TO €CTb BMEHIEMOCTh HACJIEI0AaTeNsl IPEIIoIaraeTcs BO BCeX Cayyasx,
noka He OyzaeT aokazaHo oOpaTtHoe. [loaTomy Opemsi 1oKa3bIBaHUSI HEBMEHSIEMOCTH
HaCJEeI0aTelNsl, TO €CTh HAXOXKJACHUE €r0 B MOMEHT COBEPILIECHUS 3aBEIIaHUs B TAKOM
COCTOSIHMM, KOTJa OH He ObUI CIIOCOOEH MOHUMAaTh 3HAYEHUE CBOMX JECUCTBUN WIIU
PYKOBOJIUTH UMM, BO3JIaraeTCsl HA CTOPOHY UCTLA (HCTLIOB).

Urak, npu Haimuuu y ucTia (UCTIHOB) (DAKTUYECKUX JIAaHHBIX U CBEJICHUH,
MO3BOJISIOIINX 3aM0I03pUTh HEBMEHAEMOCTh HACIENO0AATENs] B MOMEHT COBEPILEHUS
3aBElIaHUs, AT CBEACHUS M (PaKThl JOHKHBI OBITH MaKCUMAaJIbHBIM 00pa3oM
IPEJICTaBJICHbI B COCTaBE J0KA3aTeIbCTBEHHOM 0a3bl 1O JIeTy.

HaunOosnee yacToil MpUUMHOMN, 1O KOTOPOW MOCMEPTHAs CYJAeOHO-MEAUIIMHCKAs
DKCIIEPTU3a HE MOXKET JaTh KaTErOPUYHBIM OTBET O ICUXUYECKOM COCTOSHUU
3aBeliaresis B MOMEHT COBEpIICHUS 3aBeliaHusi (CHOpPHBI MOMEHT), SIBIISIETCA
OTCYTCTBHC WJIM HEXBAaTKa MEAWITMHCKON TOKYMEHTAIMH, MEIUIIMHCKUX CBEICHHA,
HA OCHOBAHUHU KOTOPBIX 3KCIEPTHI BOCIIPOU3BOJIAT KAPTUHY TICUXUYECKOTO 3/I0POBBS
U COCTOSIHUS 3aBeliatesisi B CIOpPHbIM MOMeHT. [losToMy C 1enbi0 MOATOTOBKH K
HA3HAYEHUIO TOCMEPTHOM CyneOHO-TICUXMATPUUYECKON HSKCHEPTU3bl HEOOXOAMMO
ucTpeboBaTh Kak MOXHO OOJbIe MEAWIIMHCKONW JOKYMEHTAIlMH, KOTopas
XapakTepu3oBaja Obl COCTOSIHUE 3aBellaresis B CHOpPHBIM MoMeHT. K  Takoit
JIOKyMEHTAITUU OTHOCSATCS HE TOJIBKO KapTa aMOyJIaTOPHOTO OOJIBHOTO, HAXOISIIASCS
B TIOJMKJIIMHUKE, B KOTOPOW HAOJIOMaJCs 3aBeliaTelb. JDTO MOTYT OBITh HMCTOPUU
OOJIE3HU U3 CTAIlMOHAPOB, B KOTOPBIX HAXOAWJICA HA JICYCHUM 3aBEIATEb, KapThl

BbI30Ba OpUrajJ CKOpOI MOMOIIM K 3aBEIIATEN0 B CIOPHBINA mepuol. Tak, Ha OCHOBE
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aHanu3a IMepBOro MpuUMepa U3 MPUBEICHHOW CYyICOHOW MPAKTHKUW MOXHO CHENaTh
BBIBO/I, YTO UMEHHO B PE€3YyJIbTaTE MPEICTABICHUS HOBBIX CBEACHUN M MEAUIMHCKUX
TOKyMEHTOB (rcTopuu 60se3nu [1., HaxoauBIIEerocs Ha JICYCHUH B HEBPOJIOTHICCKOM
ornenennn OI'bY3 "Knuaudeckas 6onbHHIIa Ne 1") cTajgo BO3MOXXHBIM MPOBEJICHHUE
JOTMOJHUTENBHOW MOCMEPTHOM CyIE€OHO-TICUXUATPUUYECKON 3KCHEPTHU3bI, KOTOPAs
Jlaja KaTerOpUYHBIA OTBET O COCTOSIHMM Hacnenoxaatens [I. B MOMEHT coBepiiieHUs
3aBEIIaHMs. YKa3aHHbIE MEIUIIMHCKHE TOKYMEHThI MOTYT OBITh HCTpEeOOBaHBI Ha
CTaJUU MOJIFOTOBKU Jeja K CyAeOHOMY pa30upaTeabCTBY B COOTBETCTBUU CO CT. 149
['paxxnanckoro nmpoueccyanbHoro kojekca P®. BrocneacTBun  yka3aHHbBIE
MEJIUIIMHCKUE JIOKYMEHThI MOTYT OBITH HCCJIEIOBaHbl B XOJ€ CYyAeOHOro
pa3OuparenbcTBa B KAaYECTBE CAMOCTOSITEIBHBIX MHCHMEHHBIX JOKa3aTENIbCTB IO
Jemy.

Onnako cienyeT MMETh B BHAY, YTO 3aKJIIOYEHHUE TMOCMEPTHOM CyJeOHO-
MICUXUATPUUECKON IKCIIEPTU3bI, KaKOW Obl HU ObLIA €ro pe30JI0TUBHAS YaCTh, KAaKOU
OBl OTBET OHO HU J1aBaJIO, SIBJISICTCS JIUIIb OJHUM U3 COBOKYITHOCTH JIOKA3aTeNIbCTB 110
neny. Cya OLIEHHMBAeT BCE MPEACTABICHHBIE I0KA3aTeNbCTBA MO MpaBWiiaMm CT. 67
['paxxiaHckoro nporeccyaibHoro kojgekca P® mo ceoemy BHyTpeHHEMY YOCKICHHUIO,
Ipu DTOM HHMKaKUE€ JIOKa3aTeJIbCTBA, B TOM YMHCJIE 3aKJIOUYCHHE CyJ1eOHO-
MICUXUATPUUECKON AKCTIEPTHU3bI, HE MOTYT UMETh JIJIsl CyJla 3apaHee yCTaHOBJICHHOM
cwibl. [loaToMy nokazaTenbcTBeHHass 0a3a MO TakKUM JejiaM JOJKHA BKJIIOYATh U
JpyTye BUJIbI I0KA3aTENIbCTB, TAKKE, KaK MOKa3aHus cBUjeTesel. B xone cyneOHoro
pazOupaTenbcTBa MOTYT OBITH JOMPOIICHBI B KAdeCTBE CBUACTENCH COCEOH
3aBeNIaTesis, COIHAIbHbIE PAa0OTHHUKH, OOCTY)KUBAIOIIUE 3aBEIIATENs, YYaCTKOBBIC
Bpauu-TeparneBThl, HAOIIOIABIINE 32 HUM, JeHalllie Bpayl B CTAllMOHApax W JIPyTHUE

Juia, HC 3aMHTCPCCOBAHHBIC B UCXOAC ACIIA.

2.4. 3aBeianue HEeJECHCTBUTEIFHOE HE3aBUCUMO OT MPU3HAHUS €T0 TAKOBBIM CYJIOM
(HUYTOKHOE)
BepHoe pasrpaHuyeHHe BHUAOB TPAKIAHCKOTO CYIOMPOU3BOJCTBA BEChMa

3HaYUMO M 00s3aHO CHOCOOCTBOBAaTh COOJNIIOJIEHUIO OallaHca MEXAY MOPSAKOM
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(cenudukoi) paccMOTPEHMsI OTIACIBHBIX TPYHNI JAed W OOUMMH TPUHIMIIAMA
IPAXKIAHCKOTO TMpouecca. Jlema O HEIEeWCTBUTEIbHOCTH 3aBELIAHMS  SIBIISIIOTCS
JenamMu MO COOCTBEHHO HACIIEJCTBEHHOMY CIOPY M IOJJIEKAaT PacCMOTPEHUIO
PaifOHHBIMHU CyJaMH OOIIEH FOPHUCINKIHH B ITOPSIKE HCKOBOTO IPOM3BOICTBA,

K nmemam 0 HEOEHCTBUTEIIBHOCTA HWYTOXHBIX 3aBEIIAHUN MPUMEHSIOTCS
IIpaBWJIa HUYTOXKHBIX CHENOK. JlaHHBIE Jena  HE HMEIT  ONpEeleIeHHOM
MOABEIOMCTBEHHOCTH Cyay. TaK e y 3aMHTEPECOBAHHBIX JIUI, HA HAII B3TJIAI, €CTh
IpaBO OOpaTUTHCS B CyJ ¢ TpeOOBaHHMEM OO yCTAHOBJICHUU IOPUAMYECKOro (hakTa -
OCHOBAaHMSI HHUYTOXXKHOCTHM HEHCIIOJHEHHOTO 3aBElIaHUs B TOPSAIKE O0CO00TO
IIPOU3BOJICTBA.

Ocoboe TpoU3BOACTBO — ATO BHJ TPAXKIAHCKOIO CYAONPOU3BOJCTBA,
YPETYJIUPOBAHHBIA HOPMaMHM TPaXKIAHCKOIO TMPOLIECCYAIbHOTO IpaBa IMOPSAOK
PAaCCMOTPEHUS U PA3PELIEHUS JIE]T, XapaAKTEPU3YIOIIUXCS OTCYTCTBUEM MaTE€pPUAIIbHO-
npaBoBoro cropa. I[lockonbky cmop HIeT HMMEHHO O IpaBe, TO TpeOoBaHUE,
MPEABIBICHHOE B 3aIIUTY CyOBEKTHBHOTO MPaBa, B COOTBETCTBHUU C 4. 3 cT. 263 ['TIK
P® Hukak He MOXET OBITh MPEAMETOM CYACOHOM AEATEIBLHOCTH IO JejIaM 0co00ro
npon3BoacTBa. HUUTOXKHOE 3aBelaHne H3HAYATBHO HEACHCTBUTEILHO .

HuutoxHbIll cTatyc cAenka, B HallleM cllydae 3aBelllaHue, IPUoOpeTaeT euie B
MOMEHT COBEpIIECHUA. DTOT CTaryc, Kak cienyer u3 4. 1 cr. 1131 I'K P®, He umeer
MPUBS3aHHOCTU YeMy Obl TO HU OBUIO M HE 3aBUCHUT OT pelieHus cyna. B cyne6Hom
MOPSAKE MOXKHO TOJBKO TOATBEPAUTh TOT (DaKT, UYTO 3aBEIIAHUE SIBISETCS
HUYTOXXKHBIM COTJIaCHO 3aKOHOJaTenbcTBY Poccuiickoit ®enepanuu, HO u 0e3
pelIeHUs Cy/a 3aBEIAHUE TaK U OCTAETCS HUYTOXKHBIM.

3aBelaHue MOXKET OKa3aThCs HEJACHCTBUTEIbHBIM MIPU HAJTUYUHU Yy HErO OOITUX
uim (M) CHEUUANbHBIX OCHOBAHMM HHYTOXXHOCTU. Y HAac HET 3aJauyd JaTh
ONPEAECICHHBIM CIIUCOK OCHOBAaHUM HUYTOXKHOCTH 3aBEIIAHUSA, MbI TOJIBKO BBIAEIUM

TOT HIOAHC, 4YTO IPpU YCTAHOBJICHUU COOTBCTCTBYHOIIMX HOPM B 3dKOHOJATCJIBLCTBC

% Jlonranosa U.B. K BOIIPOCY O NPaBOBOI MPHUPOAE CHOPOB O HEIEHCTBUTENHLHOCTH 3aBeuianus / HacnencTBenHoe
npaso. 2012. Ne 1.

% Ocoboe MPOU3BOJICTBO B I'PasKAAHCKOM IpolieccyasibHoM npaBe Poccun u ®@pannun / Aprynos A.B. - M.: [Ipocriexr,
2013.
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BCErJa SpKO BBIAENSAETCS pa3rpaHuueHue (PaKTOB OCHOBAHUS HUYTOXHOCTH WM
OCIIOPUMOCTH 3aBEIAHUS .

CkazaHHOE O3HAYaeT, YTO HAa pPa3pelieHHH CyAOM jella 00 YCTaHOBJICHUHU
opuaudeckoro (axkra cyneOHas AESTENbHOCTh MOXKET ObITh OKOHYEHA, TaK KakK y
3agBUTENsT OyAer oOmeo0s3aTeIbHbId  JOKYMEHT, MOATBEP)KIAIOMUN HATU4He
OCHOBaHHUS HHUYTOXHOCTH 3aBemanus. B.M. KocTeHnu OTHOCHUTENBHO 0CO0O0TO
MPOU3BOJACTBA MO JeiaM 00 YCTaHOBJIEHUU (PAKTOB, HUMEIOIIMX HOPUAMYECKOE
3HAYEHHE, JICJIACT BBIBOJ, YTO MPABO BO3HHUKAECT HE 3aBUCHUMO OT PEIICHUS CyAa, a
HEIMOCPEJICTBEHHO OT Ifopuaudeckoro ¢akra. O.B. VcaenkoBa Toxke cUHTaeTr
«CaMoIIeIbI0» UMEHHO YCTAaHOBJICHHUE IOpUINYECKUX (PaKTOB 0COOOTO MPOU3BOICTBA.
P.®. l'adapos u JI.H. I'opiryHOB oTMe4aroT, 4TO 00OBEKTOM 0COOOTO MPOU3BOJICTBA
ABJIIETCS 'YCTaHOBIIEHHE OOCTOSITEIBCTB, MMEIONIUX IOPUIUYECKOE 3HAYCHUE WU
CIIOCOOHBIX TMOBJMATH HA BO3HUKHOBEHHME, W3MEHEHHE WJIM IMPEKpaIlCHHUE
npaBooTHomeHuit". Korga ectb cyneOHBINM akTa, KOTOPHIA YCTaHABIMBAET CaMo
OCHOBAaHME HUYTOXKHOCTH, Y HOTApUYCA aBTOMATUUYECKHA MCYE3AET MPAaBO HA BbLIAUY
CBHUJIETEIBCTBA O MPABE HA HACJIEACTBO MO MOPOYHOMY 3aBeniaHuto. He ciydaitHo B
MeTtonnuecknx peKOMEHIalusIX Mo O(GOPMIICHHIO HACIEJCTBEHHBIX TMPaB CIENaH
OCOOBIN aKIIEHT Ha TOM, YTO TMPHU BbIJaue CBUACTEILCTBA O MpaBe HA HACJIEACTBO MO
3aBEIIAHUIO HOTAPUYC JOMOJHUTEIBHO JIOJKEH IPOBEPUTH COOTBETCTBUE 3aBCILIAHUS
o ¢opMe U CoAepKaHUI0 TPeOOBAHUSM 3aKOHA, & UMEHHO YCTaHOBUTH OTCYTCTBUE
OCHOBAHUM HUYTOXKHOCTH JaHHOU C)leJ'IKI/I31.

CrouT 3amMeTuUTh, YTO OOCTOSITENbCTBA,  SIBISIOMIMECS  OCHOBAaHHEM
HUYTOXHOCTHU 3aBEIIAHUs, YCTAHABIMBAIOTCS, TOUHEE PACCMATPUBAKOTCA B paMKax
oco0oro mpou3BojicTBa. HecornacHble ¢ HAIMUMEM yKa3aHHOTO (pakTa JIMIa MOTYT
y4aCTBOBaThb B pA3pEIICHUM CYIOM JAHHOTO Jeja, HO CIOp MEXIy HHUMU H

3asiBUTEJIEM BO3HMKAET HE O MpaBse, a 0 (akte (B paBHOM CTENEHU TAaKOM CIIOP MOKET

BO3HHUKHYTH O JIIOOOM (pakTe, Ha3BaHHOM B 4. 2 cT. 264 ['TIK P®). Bepxosnomy Cyny

% TlocranoBnenue [Tnenyma BepxoBHoro Cyna P® or 29 mast 2012 r. Ne 9 "O cyneGHO# NpakTHKe MO jAeiIaM O
HacienoBanuu" // bromerens Bepxoshoro Cyna P®. 2012. Ne 7.

1 Tapapos P.®. I[Ipo6reMbl OMpeIeNeHHs BHAA TPAXKIAHCKOTO CyAONPOH3BOACTBA: TEOPETHUECKHE OCHOBAHHUS H
npakTHYecKue acnekTsl // BecTHuk rpaxnanckoro npouecca. 2014. Ne 1.
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P® crnenyer nath pasbsACHEHHS B YacTH BO3MOXKHOCTH PACCMOTPEHHUS CylaMU B
pamMKax 0co0Oro TpPOM3BOACTBA Jel 00 YCTAaHOBJICHHWH (AKTOB, TPU3HABACMBIX
3aKOHOM OCHOBAaHHMEM HWYTOKHOCTH 3aBEIIaHUs, HAMPUMEP, COOCTBEHHOPYYHOE
HaIMCaHWE W TOJIMUCAHUE 3aKPHITOTO 3aBElIaHMs], TOICIKY HOTapUATHHOTO
YIOCTOBEPEHUS 3aBEIIaHMsI, OTCYTCTBUE HEOOXOIUMBIX CBUACTENICH U JIP.

3auHTEpECOBAHHOMY JIMIy B A3TOM CIydae MpeAoCTaBseTcsl BbIOOp JMOO
o0patutbcss B Cya C TpeOOBaHWEM B TIOPSAAKE MCKOBOTO IPOU3BOJICTBA O
HEJICHCTBUTEILHOCTH HUYTOXKHOTO 3aBCIIAHUSA WIH XK€ HHHUIIMHUPOBATH 0CO00E
MPOU3BOJACTBO MO TPeOOBaHUI0O 00 YCTAaHOBJICHHHM IOpUAMYECKOro  (akra
HIYTOKHOCTH 3aBEIAHHSL. >

3necy HeOe3pIHTEpeCHO oOpatuthess k mosuruu J[.O. Ty3oBa, coryiacHo
KOTOpO# "pa3yMHO MPEAYCMOTPETh B 3aKOHE CIEIUATBHBIA MOPSIOK YCTAHOBIICHHUS
dbakTa HUYTOKHOCTH - B KAaueCTBE PA3HOBHIHOCTH OCOOOTO MPOM3BOICTBA...
cleoBajo Obl TakKe YCTAaHOBUTh, 4YTO MpPU OOHAPYKEHHH B XOJ€ HCKOBOIO
MPOU3BOJICTBA OTCYTCTBHSI CIOpa O TIpaBe CyJ JIOJDKEH OCTaBUTh HCK 0e3
PacCMOTPEHHUS W Pa3bsCHUTH WCTILy, YTO OH BIIpaBE IMOJATh 3asABJICHUE B TOPSJIKE
ocoboro mpousBojacTBa". Ha Hamr B3ruis, NMpUBEIEHHBIE COOOpaKEHHUsI aBTOpa HE
BITOJTHE 00OCHOBaHBI. MBI CYUTAEM, YTO B TOPSIKE OCOOOTO MPOU3BOJICTBA, MOXKHO
paccMOTpeTh He TpeOoBaHHE, a TOJBKO 3asBJICHUE 00 YCTAaHOBJIECHWU OCHOBAaHUS
HUYTOXKHOCTH HEHCTIOJHEHHOTO 3aBEIIaHMUs.

B cBsA3M ¢ WM3I0KEHHBIM HEOOXOAWMO OOpaTUTh BHHMAaHHWE Ha TO, YTO
YCTAaHOBJICHHE B paMKax O0CO0OTO TMPOM3BOJACTBAa (haKkTa, COTJIACHO 3aKOHY,
SIBJISFOIIETOCS. OCHOBAHHEM OCIIOPUMOCTH 3aBEIaHusl, UCKIIOYeHO. OIHOrO b
CyJIeOHOTO YCTAHOBJICHUS HAJIWYUS OCHOBAHMS OCIMOPUMOCTH HEIOCTATOYHO JIJIS
aHHYJIMPOBAHUS FOPUINYECKON CUJIBI 3aBEIIaHNsA, B JIIOOOM Cilydae HEOOXOAMUMO €IIle
u oOpaireHue B ¢y ¢ TpeOOBaHUEM O HEJEHCTBUTEIILHOCTH OCTIOPUMOTO 3aBEIaHMUS,
a JaHHOE JIeJIO TIOJITICKUT PACCMOTPEHHIO B paMKaxX MCKOBOTO IIPOM3BOJICTBA.

[TogBoast WTOT M3IOKEHHOMY, OTMETHM, YTO IOPUIAUYECKAs KOHCTPYKIIHUS

HHUYTOXXHOI'O 3aBCIIaHUsA OOITYyCKACT paCCMOTPCHUC B paMKax 0co00ro IMPpOU3BOACTBA

%2 JlonranoBa . B. DiieMeHTHI HCKa 0 HeAeHCTBHTENPHOCTH 3aBewanms // HacienctBennoe npaBo. 2014, Ne 3.
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B I'PaYKAAHCKOM ITpoliecce Aejia 00 yCTaHOBJIEHUH FOPUINYECKOIO (paKkTa - OCHOBaHMS
HUYTOKHOCTU HEHUCIIOJHEHHOI'O 3aBellaHus. Peanusanus NaHHOW IIPOLIECCYaIbHOU
BO3MOKHOCTH BIIOJIHE 00OCHOBaHA, TaK KaK CIIOCOOCTBYET SKOHOMHHM CHJI U CPE/ICTB
Cylla U 3aMHTEPECOBAHHBIX JIUL, IIPABUJIBHOCTH U CBOEBPEMEHHOCTU HOTapUaIbHBIX
eHCTBHIA, COBEPIITACMBIX B O0IACTH HACIEACTBEHHBIX IPABOOTHOIICHHUIA .

He crout 3a0bIBaTh, 4TO NpEkIe BCEro Mg M30€raHus TaKUX MOCIEACTBUH,
KaK IpU3HAHWUE 3aBEIIaHUs HUYTOXKHBIM CIEAYyeT OOpallaThCs K CHELHUATUCTaM, a
TOYHEE K HOTApUYyCaM M JIMIIAM K HMM IPUPABHEHHBIM IO IOJHOMOYMSAM. Benp
UMEHHO 3TU IOPUIWYECKU TOJKOBAHHbBIE, KaK MPaBUIIO, MPO(ECcCCHOHAIBI MOTYT C

YU4€TOM  BCC€X  HIOAHCOB  3dKOHOJATCJIbBCTBA  COCTABUTL TI'PaMOTHOC HW  HC

IMPOTHUBOPCYAICC HOMAM 3aKOHOJAATCIbCTBA 3aBCIIAHHC.

3akiouenue

Ha ocHOBaHMM NpOBENEHHOTO MCCIEAOBAHUS MOYKHO CHENaTh CIHEAYIOIINE
BBIBO/IBI. UeloBeKy wyare Bcero He 0e3pa3inyHo, KTO OyJeT IMO0JIb30BaThCA
MPUOOPETEHHBIM, OEPEKHO COXPAHSIEMbIM UM HMYIIECTBOM IOCJI€ €r0 CMEPTH, OH
X04eT UMETh TapaHTUHM TOr0, YTO UMYIIECTBO MEpehaeT K OJM3KUM eMy JihilaMm, B
CBSI3U C 4YE€M HHCTUTYT HACIEIOBAHMS MO 3aBEUIAHUIO IIMPOKO HCIOIb3YETCS B
HACTOSIIEE BPEMS U ONPABABIBAECT CBOC HA3HAUECHUE.

B I'K P® nocratoyno oOmMpHO OXBa4eH TAaKOW BOMPOC KAaK HACIEIOBAaHUE IO
3aBEIIaHMIO, B Cy/IeOHOM MpaKTUKE YacTOe SIBJIEHWE pa30upaTenbCTBA CBSI3AHHBIC C
OTMEHOM 3aBEIIaHMs, YTO KacaeTcs OOCYXJACHUsS JTaHHOM TEeMbl, TO OHA SIBIACTCS
BEChbMa AKTyaJIbHON U OYEHb aKTHUBHO HCCIEAYETCS KaK B IOPUIUYECKON JINTEPATYPE,
TaK U TEOPETUKAMH MPABOBEJCHUS, U MPAKTUYESCKUMHU PAOOTHUKAMHU.

Kak cnenyer u3 3akonoparenbctBa P - cormacho ¢ m. 5 ct. 1118 T'K PO

3aBCIIaHUEC ABJIACTCA OI[HOCTOpOHHCﬁ CHGHKOﬁ, KOTOpasd CO34acT IIpaBa H

% Hecromuit B.I. HHYTOXHOCTh 3aBEI[AHHS, NPUPABHEHHOTO K HOTAPHATLHOMY, OCIOPHMOCTH HOTAPHAIHHOIO
3aBelaHus (CyaeOHas 3alnTa 1 HOTapHajibHas OXpaHa rpaxaaHckux npas) // Horapuyc. 2014. Ne 8.
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OOs13aHHOCTH  IIOCJIE€  OTKPBITHSI HACJIEJICTBA, HO COIVIACHO IPOBEIECHHOMY
UCCIIEJOBAaHUIO CTAaHOBUTCS SICHO, YTO 3aBELIAHUE HE OOSI3bIBACT HACJIEIHUKA
OPUHATH HACJIENCTBO MMEHHO 110 3aBEUIaHHIO, €CITU TpaKIaHUH SIBISETCS
HACJIEJHUKOM I10 3aKOHY, TO 3TO €ro IIPaBO BbIOpaTh IyTh HACIEAOBAHU.

B cootBerctBum ¢ m. 2 ct. 1118 'K P® 3aBemanne MoKeT OBITH COBEPIIICHO
TrpaXTaHUHOM, OOJAJAlOIIMM B MOMEHT €ro COBEpIIEHHUS JeeClOCOOHOCTHIO B
noJHoM oOwveme. B 3TOM ciydae BO3HUKAET HE PENKO ILENbli psiig mpodieM y
HOTapUYCOB, XOTS B HACTOSIIIEE BpEMsi HOTApUYC UMEET MPABO BECTH BUACO3AIMUCH, C
COOTBETCTBYIOIIEH OTMETKOW B yIOCTOBEPUTENIHOM HAANKCHU 3aBEIIAaHUs, HO BCE e
BBHJIy BO3pacTa y 3aBelaresieil ObIBaeT MpoOJIEMATUYHO YCTAHOBUTH JIEECIIOCOOEH
JU TPaXJTaHWH WA TPOCTO HEPBHUYAECT B HEMPHUBBIUHON OOCTAHOBKE, BO3HHUKACT
BOIPOC KAaK MOXXHO TOYHO U SCHO ONPEICIUTh B IOJHOM JIU OOBEME YEIOBEK
neecrioco0eH. Ha Tako#l ciyyail Mbl cUMTaeM, YTO CIEAYET BHECTH Pa3bsICHEHUS IO
IOPUHLIMITY TPOBEPKH JE€ECNOCOOHOCTH TpaxkJaH HOTApUyCOM M JIMLIAMU K HUM
IPUPABHEHHBIMHU.

C yd4eTroM MpakTHUKW W3BECTHO, YTO CYNMPYTH HE PEAKO MPUXOAAT U MUIIYT
3aBelllaHusl Jpyr Ha Apyra, CYUTAeM, UYTO CJIEIYET JOMYCTUTh TAaKyl0 BO3MOKHOCTb
KaK yJOCTOBEpEHHE 3aBelIaHHWss OT JBYX CYIPYIOB OJHOBPEMEHHO B OIHOM
3aBEIllaHUH, B CIy4yae €CIM OHO Ha BCE MMYIIECTBO M COCTAaBJISIIOT CYNPYTH €ro B
NOJIB3Y YT JApyTa.

3akoHO/aTeNeM HE YETKO MpopaboTaH TaKoW BUJ 3aBEIlaHus, KaK 3aBeIIaHue,
COCTaBJICHHOE B 4YpEe3BBbIYAMHBIX OOCTOSATENbCTBAX, HE BCErga BeAb €CTb
BO3MOXKHOCTh HaillTH CBUAETEJEHN MM BOZMOKHOCTh HAlMcaTh 3aBElIaHUE OT PYKH, B
WHOCTPAaHHOM 3aKOHOJATeIhCTBE MMEET MECTO OBITh YCTHOE 3aBEIllaHWe B CiIydae,
HaIpUMep, €CJIM OHO OBLJIO «COCTaBJICHO» B MEPUO]I BOCHHBIX JCHCTBHIA.

Hcxoas u3 MpoBEIEHHOTO UCCIEAOBAaHUS B OTHOIIEHUH OTMEHBI 1 U3MEHEHUS
3aBelllaHus, CIEAYET, UTO HE MPopaboTaH TaKoW HIOAHC KaK BBI30B HOTapuyca Ha JOM
CaMHM JIeXKauuM OOJIbHBIM, HE UCKJIFOYEHO, YTO TaKOW I'pa)</IaHUH 3aX0YeT OTMEHUTh
3aBellaHUEe, HO B CHIy (U3NYECKUX BO3MOKHOCTEM HE CMOXET NpPUHTH B

HOTapuaJIbHYO KOHTOPY, a4 TC, KTO MOTI' OBI [MPpUIIIaCUTh HOTapuyca CCJIN ABJIAIOTCS
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HAcJeIHUKaMU 10 3aBElIaHWI0, TO E€CTECTBEHHO He OyayT aeicTBoBaTh cebe B

yimep6. [losTomy, cuumTaeM, 4YTO HEOOXOAMMO BBECTH BO3MOXKHOCTH BBI30BA

HOTapuyca Ha JOM 0pH TMOMOUIM TeIePOHHOrO 3BOHKA, 0e€3 0043aTeNbHOrO

oOpalieHusi JIMYHO B HOTApUAJIbHYIO KOHTOPY (B CHUTyallud, €CJIHM 3aBelllaHue

YIOCTOBEPSIIOCh UMEHHO Y 3TOr0 HOTapuyca, TaK KaK HaJIU4Khe MaclHOPTHBIX TaHHBIX

Y CBEJEHUH O 3aBEUIaHUE YK€ UMEIOTCS B 0a3€ U COCTaBUTh MPOEKT PACIIOPSIKEHUS

CJIOKHOCTEH HE BBI3OBET).

Yro Kacaercs OCIOPUMOro U HUYTOXKHOIO 3aBEUIaHus, TO TyT HApalluBaeTCs
BBIBOJI, UTO B OOJIBIIIMHCTBE CIy4yaeB HHUUYTOXKHOE 3aBEllaHUE, KaK U OCIOPUMOE
MOKET OBIThb MPU3HAHHO TAKOBBIM HCKIIOYUTENBHO B CyI€OHOM MOPSAIKE, XOTSA
W3HAYaJbHO HE HMEJO IOPUIMYECKOM CHJIBI M HE BJIEKIO HHKAaKMX I@paB H
00s13aHHOCTEH.

B 3aBepiueHue xorenoch Obl OTMETHTh, YTO 3aKpBITOE 3aBelianue B Poccuw,
ckopee - MM}, YEeM peadbHOCTh, OHO BCE €LI€ HE MOIY4YHJIO LIUPOKOIO
pacrpoCTpaHeHUs Ha MpakThke. JlymaeTcsi, 4To 3TO CBSI3aHO C TEM, 4YTO HalIU
rpakgaHe XOTAT OoJbllle TapaHTHd TpPU COBEPUICHUH 3aBELIAHUM, IO3TOMY
COBEPIIAIOT UX B MPUBBIYHOMN /I HUX (hopMe, 0OpaTUBIINCH K HOTApUyCy, OOCYAUB
MHTEPECYIOIINE UX BOMPOCHI U MOJYYUB TOT JOKYMEHT, KOTOPbIA OHM kenanu. Benp,
Kak roBopusl PaBunb AueeB: "3akpblToe 3aBElIaHUWE OTKPHITO Uil OyIyIIuX
HEOXKUJAHHOCTEN".
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