MUHHUCTEPCTBO OBPASOBAHUS 1 HAVKU POCCUMCKOU ®EJEPALINN
deneparbHOE TOCYTapCTBEHHOE OIOHKETHOE 00pa30BaTEIbHOE YUPEIKICHNE
BBICIIIET0 00Opa30BaHUs
«TONBATTUHCKUN TOCYTapCTBEHHBIN YHUBEPCUTET

NMHCTUTYT ITPABA

(MHCTHUTYT)
Ka(benpa <<Fpa}KI[aHCKOC IIpaBoO U IIPOLCCCH

40.03.01 «IOPUCIIPY AEHIIN S»

(KO,H 1 HAUMCHOBAHUEC HAIIpaBJICHUS IMOATOTOBKH, CHeHHaHLHOCTI/I)

I pasxkmaHckKo — NpaBoOBOU
(HanMeHOBaHME MPOGUIIS, ClIeHATU3AIIN)

BAKAJIABPCKAS PABOTA

Ha TeMy «bpadHblif TOrOBOp: OMBIT CTPaH 3armajia»

CrynenTtka H.B. CynranoBa

(M1.0. damums) (JITYHAsI TOJIIHCE)
PykoBoaurens H.IT. Cnyruna

(M1.0. damums) (JITYHAS! TOJIIHCE)

JonycTUTh K 3a10UTe

N.o. 3aBenyroniero kadeapoit kana.ropua.Hayk, goueHt O.C. JlanmmHa

(yueHas crenens, 3Banue, 11.0. Gammis) (JIIHAS TTOJIITUCE )

» 2017 r.

Tonestr, 2017



2

MUHHUCTEPCTBO OBPASOBAHUS U HAVKH POCCUMCKOM ®EJEPALINNU
deneparbHOE TOCYTapCTBEHHOE OIOHKETHOE 00pa30BaTEIbHOE YUPEIKICHNE
BBICIIIET0 00Opa30BaHUs
«TONBATTUHCKUN TOCYTapCTBEHHBIN YHUBEPCUTET

NMHCTUTYT IIPABA

(MHCTHUTYT)
Ka(benpa <<Fpa}KI[aHCKOC IIpaBoO U IIPOLECCCH

YTBEPXIAIO
W.o.3aBenyroriero kadeapou
«[paxkaHcKoe TPABO U MPOLIECCH

O.C. JlanmuHa
(moammch) (N.0.Damunns)
«23»mapTa2017 1.

3AJAHUE
HA BBINOJIHEHHE 0aKAJIaBPCKOH padoThI

Crynent CynranoBa Haranes BukropoBHa

1. Tema «bpauHbli JOTOBOP: ONBIT CTPAH 3amagay

2. Cpok cauu CTyJIEHTOM 3aKOHYEHHOU OakaIaBpCKOil paboThI

19.05.2017 1.

3. HMcxonHble naHHble K OakalaBpCKOM paboTe HayyHO-METOAMYECKas IUTeparypa,
NEPUOJUYECKUE Hay4yHble H3JaHUS IO MCCIEIyeMOd TeMe, HOPMAaTHBHO-IIPaBOBBIC
nokyMeHThl: Konctutynus P® ¢ ydeTtoM monmpaBok, BHECEHHBIX 3aKOHamMHu Poccuiickon
®enepaunn o nonpaskax k Koncruryuun Poccuniickoit @enepaunn ot 30.12.2008 Ne 6-
®K3, ot 30.12.2008 Ne 7-®K3, ot 05.02.2014 Ne 63-D3 pea. ot 30.03.2016; Cemeitnbiit
kojgekc Poccuiickoii  ®enepauuu ot 29.12.1995r.; ®enepanbHblii  3akoH  «O
rOCYAapCTBEHHOM perucTpaiuy npaB Ha HEJIBUKUMOE UMYILECTBO U CAEIOK C HUMM» OT
21.07.1997 ropa Nel122-@3.

4. Coneprxanue O0akamaBpCKON pabOTHI (MepeUeHb MOJIeKAIINX pa3padoTKe BOIIPOCOB,
pazzienoB):

['maBa 1. O0mias xapakTepucTuka OpayHOTo 10TOBOpA.

I'naBa 2. I3meHeHue, pacTOpKEHUE U HEJIEHCTBUTEILHOCTh OpauyHOTO AOTOBOpA.

I'maBa 3. Bpaunslif 1OrOBOp B 3aKOHOIATENIBCTBE 3aPYOCIKHBIX CTPaH.

5. Mata Bbigaun 3aganus «23»mapta2017 T.

PykoBoauTens 6akanaBpckoil paboThI H.II. Cayruna
(momuce) (M.0. damumms)
3aaHue NpUHAI K UICTIOJTHEHUIO H.B. CynranoBa

(momuce) (M.0. damumms)



3

MUHHUCTEPCTBO OBPASOBAHUS 1 HAVKU POCCUMCKOU ®EJEPALINN
deneparbHOE TOCYTapCTBEHHOE OIOHKETHOE 00pa30BaTEIbHOE YUPEIKICHNE

BBICIIIET0 00Opa30BaHUs
«TONMBATTUHCKUHN TOCYAAPCTBEHHBIN YHUBEPCUTET)

NMHCTUTYT IIPABA

(uHCTHTYT)
Ka(bez[pa <<Fpa}KI[aHCKOC IIpaBO U IIPOIICCCH

YTBEPX/IAKO
W.o.3aBenyroriero kadeapou
«[paxkmaHcKOe TIpaBoO U MPOIIECCH

(moammce) (N.0.Damunms)
«23»mapTa2017 1.

KAJIEHIAPHBIN IJTAH
BBINOJIHeHHs1 0aKaJaBpcKoii padoThl

Crynenra CynranoBa Haraness BuktopoBHa
o teme « bBpaYHBIN TOTOBOP: OIBIT CTPAH 3amagay

___0O.C. JlanimuHa

HaumeHnoBanue IInanoBbIl cpok DaKTUUYECKUI CPOK OtMeTKa 0 IToanuce
pasaciaa pa6OTI)I BBITIOJTHCHUS pa3aciia BBITIOJTHCHMS pa3aciia BBIITOJIHCHU U PYKOBOJAUTEIIA
Cocrapnenue Iana
paboT u Armpens 2017 13.04.2017 Beinonueno
oubnuorpaduu
Obcyxnerne | Anpers 2017 20.04.2017 BhInoHero
TJIaBBI paOOTHI
Obcysicnenue Il Anpens 2017 28.04.2017 BIIOIHEHO
TJIABBI PaOOTHI
Obeyxcnenme Il Maii 2017 05.05.2017 Brinonaeno
TJIaBBI paOOTHI
[Ipenocrasnen 5
YepHOBOIT BAPHAHT Maii 2017 16.05.2017 Beinonueno
paboThI
IIpencraBnenue
BKP st ipoBepku 19.05.2017 19.05.2017 Beinonueno
B CHCTEME
«AHTHUTITIaTHAT»
Ipenzamura 25.05.2017 25.05.2017 BrimosineHo
KoppexTupoBka Maii-uioms 2017 09.06.2017 BhINonHeHO
BKP
3amura BKP nepe
o e 16.06.2017 26.06.2017
roCyJIapCTBEHHOU
aTTeCTallMOHHOMN
KOMUCCHEH
PykoBoauTens 6akanaBpcKO paboOThI
H.II. Cayruna
(TToamucE) (M.0. Oamunus)
3amaHne IPUHSUT K UCTIOTHEHHIO H.B. Cynranosa
(moxnuck) (M1.0. Oamunms)




AHHOTALUA
Kk O0akajgaBpCKoM paboTe

ctynentku CynranoBoit H.B. rpynner FOP63-1232/1

AKTYyaJbHOCTh TEMbI OaKalaBpCKOW pabOThl COCTOUT B TOM, YTO C
MCITOJIb30BaHUEM OpayHOro JOrOBOPA MOJIOABIE CYNPYTH MOJIY4arOT 00pa3oBaHuUE,
MO3BOJIAIOLIEE OINPEACIUTh HUMYLIECTBO M HMYIIECTBEHHBIE OTHOLIEHUS B
Oynymieit cembu. C pa3BUTHEM PBIHOYHBIX OTHOIIEHUH B Poccuiickoin denepanuu
KQKJBI CYNpYr BIPaBe pacnopsKaTbCsd COOCTBEHHBIM HMYIIECTBOM IO CBOEMY
pPELICHUIO, HE3aBHCUMO OT JKEJIaHWs JPYroro Cyrnpyra, IpaBOBOM MEXaHU3M
JTAHHOTO TpaBa 3aKpeIIeH B UHCTUTYTE OpavyHOro JOTrOBOpA.

Crpykrypa OakanaBpckoil palOThl ompeaensercs LeIsIMH U 3aJadaMu
uccienoBanus. bakamaBpckas paboTa COCTOMT W3 TpeX JIOTUYECKH CBA3aHHBIX
MEXAy CcOOOM TJaB, BBEIEHHUS, 3aKIOYEHUS U MPUIIOKEHHUS, B KOTOPOM
MPEICTaBIICHbI MpUMep OpadyHOro JoroBopa. [JaBel pasneneHsl Ha maparpadsl,
MO3BOJISIONIME AKIIEHTHPOBAaTh BHMUMAaHWE Ha OTHENIBHBIX MIpoOieMax B paMKax
OIIPEIEIIEHHOI0 BOIIPOCA.

Bo BBemeHnum  0OOCHOBBIBAE€TCS  aKTYalbHOCTh  TE€Mbl  paboOTHI,
bopMuUpyIOTCS 00BEKT, MPEIMET, 11€JIb, 3aa4UH.

B nepBoii rinaBe packpeiBaeTcs MOHATHE, 3aKiI04eHUE U (hopMa OpayHOTro
JIOTOBOpA.

Bo BrOopoll rmaBe paccMaTpuBarOTCI HM3MEHEHHE, pACTOPKEHUE W
HEJEUCTBUTEIBLHOCTh OpayHOIo JJOroBOpAa.

B Ttperbel TyaBe paccMaTpUBAIOTCA BO3HUKHOBEHHWE W YCTAHOBIICHHE
JIoTOBOpa B 3apyOeXHBIX CTpaHax, W COIMOCTaBJIEHHWE OpayHOro J0roBopa B
POCCHIICKOM U 3apy0eKHOM 3aKOHOAATENIbCTBE.

OO6muit 00beM paboThI - 42 CTpaHUIIBI.



5

Conep:xkanue
BBEHCHME. . ..ottt 6
['maBa 1. O01mas xapakTePUCTHKA OPAYHOTO JTOTOBOPA. «..vvenererreeanneenneanneennnn. 9
1.1 TIOHATHE M COACPIKAHUE TOTOBOPA. .. vennnnrreeeeannnneeeeannneeeeannnneeeannnnnens 9
1.2 ®opMa U 3AKITFOUEHUE TOTOBOPA. .. et euneteteeeenneteeeennneeeenneeeeennnnenennns 13
1.3 IMyIIIECTBO CYTIPYTOB B JIOTOBOPE .« uvvtveeeennnneeeeennnneeeeannnneeeeeannneeeenn 22

['naBa 2. U3sMeHeHUE, pacTOpKEHUE U HEACHCTBUTEIIBHOCTD

G 0T 1 13 (01031 (0] ) T o - 26
2.1 I3MEHEHUE U PACTOPIKEHHUE JTIOTOBOP@. .+ uuuevveeeennnneeeeennnneeeeannnneeeeannnnns 26
2.2 HenEUCTBUTETBHOCTD JIOTOBOPA. . ..ttt tnnetteeeennnteeeeennneeeeeannneeeennnneess 29
['naBa 3. bpauHblii JOTOBOP B 3aPYOCIKHBIX CTPAHAX ... .veneeenreanneennneenneannennns 33

3.1 Bo3HUKHOBEHHUE U YCTAHOBIIEHHE OpayHOTO JOTOBOpa

B 3APYOCIKHBIX CTPAHAK .+ evveneteeennneennneeennaeeennneeanneeeaneeeanneeeannneennneeennns 33
3.2 ConocraBieHure OpayHOro JOrOBOPa B POCCUICKOM U 3apyOeKHOM
T:):00) 6 (071 F: W N1 1 Xou ;1T 35
0 72 011 01 )2 17 37

CIHCOK HCITOJIB30BAHHBIX MCTOUHMKOB. ....otttttttttttttettteneieieaiaaaeeeens 40



BBenenue

bpauHbIil KOHTPAKT CTa) MPABOBOrO CyllecTBOBaHHWS B Poccuu, momyuus
Ha3BaHUE OPAvyHOTO JOTOBOPA, UTO SIBJISETCS TOYHBIM IEPEBOJIOM C AHTJIMHCKOTO
s3bIKa «Marriage contracty u aHaJoroM pycckoro HoHsATHs. JlaTa MosSBICHUS €ro B
poccuiickoMm mpaBe cumtaetcs 1 sHBaps 1995 roma, xorga Oblia MpUHSATA TIEpBas
yacTh ['paxxkmanckoro Koaekca Poccuiickoit ®@eneparuu. C 1 mapra 1996 rona,
KOTJla BCTYNII B 3aKOHHYIO cmiy Cemeiinblii kogekc P®, Obun yperynupoBaHbl
BOTIPOCHI, CBSI3aHHBIE C OpaYyHBIM JOTOBOPOM.

3HauYUMOCTh TeMbl OakallaBpCcKOil pabOThl COCTOMT B TOM, YTO C
NpUMEHEHHEM OpayHOro JOroBopa IOHBIE CYNPYrd TMOJy4aloT IPaBOBOM
WHCTPYMEHT, MTO3BOJISIONINN BBICTPOUTh UMYIIIECTBEHHBIE OTHOLIECHUS B cembe. C
pa3BUTHEM PBIHOYHBIX OTHOWIEHHWW B Poccuiickon dPenepanuu KaXXIblil CyNpyT
BIIPABE PACIOPSKATHCS COOCTBEHHBIM HMYIIECTBOM II0 CBOEMY pPEUICHUIO,
HE3aBUCUMO OT JKEJIAaHMs JPYroro Cympyra, IpaBOBOM MEXaHU3M JAHHOIO IIpaBa
3aKpeJIeH B UHCTUTYTEe OpayHOro J10roBopa.

CrarucTrka NOCIEHUX MSATH JIET YKa3blBaeT O YBEIMYEHHM Pa3BOJIOB B
Poccun. Ha nmaHHbBIE MOMEHT pacramaercs 00 BTopoi Opak. J[aHHOe »TO 0€3
UCKIIFOYEHHSI BBIHYXKJA€T 33AyMaTbCcsi 00 HAUMEHBIIMX TCHUXOJOTHYECKUX U
MaTepUaIbHBIX M3IEPKEK I 00EUX CTOPOH B CIyyae pacTOpKeHUs Opaka.
OpHoii w3 mnOAOOHBIX (OpM CcUMTAeTCsl OpayHblii KOHTPAaKT, KOTOPBIU
MPECTAaBIISAET COO0M MHCTPYMEHT, B U3BECTHOM MEpe Mperpaor o0enuM CTopoHaM
MCITIOJIB30BaTh MPOLEAYPY pPa3Boja C LEIBI0 OCMBICIIEHHOIO HAHECEHMS ypOHa
ApYT ApYTY.

OnHako OMBIT 3apyOEKHBIX CTPaH CBUAETEILCTBYET MOCIEIHUX JIET O TOM,
yTO0 TOJILKO 24% MIoJiel JocTaTka CpeaHero, BCTymas B Opak, perucTpupyroT
Opaunbie J10roBOphl, a B Poccuu YacTh OpayHbIX JOTOBOPOB CYNPYIOB HE
npesbiaer 21% oT BceoOlero KojJu4yecTBa HMYIIECTBEHHBIX JIOTOBOPHBIX
OTHOULIEHUH CyNpyroB Bo BpeMs Opaka. Taxxke, ogHa U3 0coObIX (haKTOPOB CBA3aHA

C Pa3BUTHCM 4YHCJIa Pa3sBOJOB M COOTBCTCTBCHHO, J'HOI[ef/'I YCTPEMIAOMIUX CA



7

3alUTUTh Ce0sl OT MaTepualbHBIX HU3JEPKEK B Clydae, €ciu Opak OKaXKeTcs
HEeO0JIaronoay4HbIM.

Ilenpro OakamaBpckoW paOOTHI SBISIETCSI €IWHOE WCCICIOBAHUE U
COMOCTaBJIEHUE  HOPMATUBHOM  OCHOBBI ~ CETOAHSIIHETO  POCCHUIMCKOTO
3aKOHOJATEIbCTBA O  OpauHoM  corjamenunn P®d u  3apybexxkHoro
3aKOHOJATENbCTBA.

B cBsi3u ¢ 3TOi 11€71b10 YCTAHOBJIEHBI 3a/1ayu PabOThl, 8 UMEHHO:

1) math 0OmIIyI0 XapakTEpUCTHKY OpavyHOrO JOrOBOpA, €ro IOHSITHE |

bopMbr;

2) paccMOTpeTh MOAPOOHO TMOHATHE OpayHOTO JIOTOBOPA U PEIKUMEI

UMYIIECTBA,;

3) paccMOTpeTh MCTOPHIO BO3HUKHOBEHHSI MHCTUTYTa OpPavyHOro JIOTOBOpa

B 3apyO€KHBIX CTpaHax;

4) MpoBECTH CONOCTaBJICHHE OCOOCHHOCTEH OpayHOro JIOroBOpa B

POCCUICKOM U 3apy0€KHOM 3aKOHOIaTEIbCTRE.

OOBEeKTOM uCCleNoBaHUS B MOeil padoTe SBIsSETCS OOIIECTBEHHBIC
OTHOILIEHUSI PETYJIUPYIOLUIME MHCTUTYT OpayHOro 3aKOoHOAATenbcTBa Poccuiickoit
denepanuu 1 3apyOEKHBIX CTPaH.

[IpenmeTrom wcciaenOBaHUS SIBISIOTCS HOPMBI HMHCTUTYTa OpayHOTO
noroBopa Poccuu u 3apyOekHBIX CTpaH.

OOBEKTOM UCCIETOBAHMUS SIBISIETCS OpavyHBIA JOTOBOP KaK rPaKIaHCKO-
IpaBOBasi CAEJKAa C COOCTBEHHOM crenu(UKo.

[enb paboTHl pacCCMOTPETh BCECTOPOHHE MHCTUTYT OpauHOro J10roBopa,
KOTOPBIN COrjjacHO COOCTBEHHOM MPAaBOBOM HAType MpEeCTaBisieT cOO0M OAHY U3
BapMAHTOB TPaXXIaHCKO-TIPABOBBIX JOTOBOPOB M OOBEIUHSIOUINI TOTOBOPHI,
HalleJIeHHbIe Ha  (OpMHpOBaHWE WM HW3MEHEHHWE 3aKOHHOTO  TOpsKa
COOCTBEHHOCTH; aHalIM3 3aKOHOJAaTelbcTBa Pd, Kacaromierocst yCTaHOBJICHHE
OpadHOTro JIOrOBOpA.

[Ipyn Hanucanuu OakanaBpCcKOMl pabOThl OBLIM KCMOJIB30BAHBI CIMCOK

WCTOYHUKOB U JINTEPATYpPhl PA3IMYHBIX aBTOPOB M YUYEHBIX B cepe ceMerlHOTo
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npaBa: M.B. Anutokonsckasi, C.H. bounos, A.A. Urnarenko, H.H. CkpbInHUKOB,
O.A. KaObImieB ObUIM MPUMEHEHBI U JIPYTM€ HUCTOYHUKH B KAa4eCTBE OCHOBBI U
CpaBHEHHUSI.

[Ipu Hanmucanuu naHHOW pabOTHl ObUIA MCHOJB30BAHA CIEAYIOLIAs
HOPMAaTUBHO-TIPaBOBasi OCHOBAa, a WMeHHO: Konctutynusa PO, ['paxknanckuii
konekc P®, Cemeitnblii kogekc PO, denepanbHbiii 3ak0H «O TOCyIapCTBEHHOU
MTOIUIHHEY.

CtpykTypa OakamaBpCKol paOOThI oOmpeAeNsieTcsl HeasIMUd U 3aJa4aMu
uccienoBanus. bakamaBpckas padoTa COCTOMT W3 TpEX JIOTUYECKH CBA3aHHBIX
MeXIy CcoOOM TJaB, BBEICHHUS, 3aKIIOYCHUS U TMPUIIOKEHUS, B KOTOPOM
IIPEACTaBIICHbl MpUMep OpadyHOro AoroBopa. ['JaBel pa3neneHsl Ha maparpadsl,
MO3BOJISIONIME AKIICHTHPOBATh BHUMAaHWE Ha OTICIBHBIX MpoOiieMax B paMKax
OIPEJENIEHHOIO BOIIPOCA.

Bo BBemeHMM OOOCHOBBIBAETCS  AKTyaJlbHOCTh TEMbl  pabOTHI,
dbopMupyIOTCA 00BEKT, MPEIMET, IIENb U 3aa4H.

B mepBoii rinaBe, HazpiBaemoil «OOmas XapakTepUCTHKa OpayHOro
JIOTOBOPa» PACKPHIBACTCS MOHATHE, 3aKII0YEHUE U (hopMa OpavyHOTO JOTOBOPA.

Bo Bropon rmaBe mon HasBaHueM «l3MeHeHHe, pacTopkeHue u
HEJCHCTBUTEIBHOCTh OpadyHOro JOrOBOpa» pacCMaTpUBAIOTCS  HM3MEHEHUE,
pacTopKeHue U HEICUCTBUTEIHLHOCTh OPauyHOTO JOTOBOPA.

Tperbst rnaBa moj Ha3BaHWEeM «BO3HMKHOBEHHWE M YCTAHOBIICHUE
OCHOBBbI OpayHOro JOroBopa B 3apyOeKHBIX CTpaH» paccMaTpHUBAIOTCA
BO3HMKHOBEHHUE W YCTAHOBJIEHHE OCHOBBI OpayHOr0 JOroBOpa B 3apyOeKHBIX
CTpaHaX U CPAaBHUTENbHAS XapaKTEPUCTUKAa OpayHOro JOroBOpa B POCCUUCKOM H

3apy0eKHOM 3aKOHO/IaTEIbCTBE.



I'maBa 1 O0mas xapakrepucTuka Opa4HOro 10ropopa

1.1 IlonsiTHE W COEPKAHUE TOTOBOPA

B CewmeitHoM Koaekce OpadyHOMYy JOTOBOpPY IIOCBAIlEHA TrjaBa 8,
3aKTrovaronmascs w3 matu crarei. CTaThbu JAlOT MOHATHE OpayHOro JOroBOpa
ctatbs 40 CemeitHoro Kozekca, onpeaensioT ero ycjaoBUs 3aKIt0ueHus crathbs 41
CK, ero conepxanue ctatbsi 42 CK, yCIOBHUS U3MEHEHHS U PACTOPKEHHS CTaThs
43 Cemelinoro Kogekca u ycioBHsl, IpU KOTOPBIX OpadHbIid JOTOBOP CIOCOOEH
SIBIISIThCI HeaercTBUTEIbHBIM. IloMuMo storo, crateeit 46 Cemeiinoro Kojmekca
GbopMUPYIOTCS TapaHTUU MpPaB KPEAUTOPOB IMPU 3aKIIOUYCHUH, U3MEHEHUU U
pacTOpKEHUU OPavyHOTO JOTOBOPA.

BpaunbiM 0rOBOpOM OmpesensieTcs Kak COTJIallleHUe JIUIl, BCTYNAaOIINX B
Opak, WK CcorJalleHue CYIMPYroB, OMNpeNeNsroniee MpaBa HUMYIIECTBEHHBIE U
00s13aHHOCTH 00OUX CYNPYTOB B Opake WM B CIydae pacTOp>KEeHHUs.*

Takxke, OpauHbIi JOrOBOp  3aKJIIOYEH, MOXET OBbIThb Kak [0
roCyJIapCTBEHHOW pEerucTpanuu Opaka, Tak U B JI000€ JIpyroe BpeMsl B MEPHO/T
Opaka. COOTBETCTBEHHO, JIOTOBOp, 3aKJIOUCHHBIH JI0 TOCYJIapCTBEHHOMN
peructpanuu OpakoCOYeTaHUs, BXOJUT 3aKOHHYIK CHUJIy TOCYJapCTBEHHOM
pETrUCTpaIliy CO JTHA 3aKII0YeHUs Opaka.

Henocpencreenno, cyobektaMu OpayHOTO JAOTOBOpa TOJBKO MOTYT OBITh
CYyNpyru WIH JIUIA, NMOJABIINE OOpallleHHe O PEerucTpaluy 3aKiIYeHud Opaka B
YKypHaJI 3allUCH AKTOB IPAXKIAHCKOTO COCTOSIHHUSI.

Onnako, clienyeT W3 ONpEeNesIeHUs «JIila, BCTYNUBIIME B Opak». Takum
o0pa3oM, MMPOMEKYTOK OIPEACIICHHOTO TepHuoa MEXKIy 3aKIIOUCHHEM OpavyHOTO
JIOTOBOpa U TOCYAapCTBEHHBIM 3aKJIFOUEHUEM Opaka He CIUIIKOM BEJIHMK, TaK Kak
OTpaHUYCH NMPUYMHOMN MOJauM 3asBJICHUS Opaka U perucTpaiuei ero.

HemocpenctBeHHO MeXIy 3akiloueHHEM Opaka W Tojadei cynmpyramu

! Cewmeiinblit Komexc Poccuiickort @enepanmu: denepanbhbiii 3akoH oT 29.12.1995r. Ne 223-®3 (B neiictByrouiet pea.)// CoOpanue

3akoHonaTenberBa PO, -1996- Ne 1.-ct1.16.
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3asBJICHUS IPOXOJAUT MPOMEXYTOK BPEMEHH, B T€YEHHUE KOTOPOTO JIMIIA, XOTEBIIIKE
CEMBIO CO3/1aTh, MOT'YT MIEPECMOTPETh CBOE PEIICHHE, TAKUE CIIy4au OUYEHb PEAKUE,
HO OBIBAIOT.

CrnyyaroTcsi mojoOHbIe Cllyd4ad, KOTrJa JaHHbIE JTUYHOCTU BIIOCIIEIICTBUU
U3MEHSIOT COOCTBEHHOE PEIICHHE W PETUCTPUPYIOT Opak, HO KOrja Mpoijaer
ONPEAECICHHBI TPOMEKYTOK BPEMEHHU. TakKe MPU 3TOM IOJAETCS IPYroe€ HOBOE
oOpamenrie B opranbl 3AI'C, ObiBaeT TakuM oOpa3oMm, 4yTo 00a WM OAMH
BCTYHAIOIIMX B Opak B HAa3HAYEHHOE BPEMs COCTOSJIM B 3aKIIOUYEHHOM Opake ¢
WHBIMY JINIIAMH.

Opnnako Apyrue aBTOpHI CUMTAIOT, €CJIM B cilydae Opak HUKakK He OyaeT
3aKJII0YEH, TO B TAKOM cllydyae OpayHblil TOroBOp aHHynupyercs. HesicHo, HO keM
M HAa OCHOBaHMHM 4YEro: OpayHbIl JOTOBOP B COOTBETCTBUHM C TPaXITAHCKUM
3aKOHOJATEIbCTBOM CUHMTAETCSl CHEJIKOW, 3aKJIIOUEHHOM IO/ OIpEAeICHHBIM
ycioBueM (myHKT 1 ctatesa 157 I'paxaanckuit Konekc), eciid CTOpOHBI MOCTaBUIIH
BO3HMKHOBEHHE TMpaB W OO0S3aHHOCTEH B 3aBUCUMOCTh OT BceX (PaKTopos,
OTHOCHUTEJIbHO KOTOPOT'O0 HEM3BECTHO, HACTYNUT WJIM HE HacTynut. OJHAKO Ha
BpEMsI 3aKJIIOYEHUSI OpavyHOTO JOTOBOPA B BHIIIIEU3IIOKEHHBIX CITydasiX BCE BaXKHBIC
TpeOOBaHMsI 3aKOHA COOJIOICHBI: JIMIA, 3aKIIFOYAOIINe OpayHbIid JOTOBOP, MOAATN
COBOKYITHOE 3asIBJICHUE O PETUCTPALMM 3aKIIOYEHUH Opaka, u OpadyHblid 10rOBOP
3aBepeH y HoTapuyca. OOCTOSTENHCTBO, B 3aBHCHUMOCTH OT €r0 HACTYILUICHUS
KOTOPOT'O YCTAHOBJICHO B CUJTy BCTYILJICHUs] OpayHOTO JIOrOBOpa, HACTYNmmIio (Opak
MEX]ly 3aKJIIOYUBIIUMH JIOTOBOP JMIIAMH 3aKitoueH). B mpuniune opuuuaibHO
MPAKTUYECKU HUKAKUX TPerpaa Jyisi HEMOCPEIACTBEHHOTO BCTYIUICHHUS B CHITY
OpayHOro 0roBOpa HE MPUCYTCTBYET.

CornacHo Jeidy MO HUCTEUEHHUHM CYIIECTBEHHOTO MPOMEXKYTKAa BPEMEHHU
MHO>KECTBO OOCTOATEIHCTB MEHSAIOTCS M BO3MOXKHO 00€ CTOPOHBI HE 3aXOTENu
MOANUCHIBaTh OpavHbIi JOTOBOP B TaKOM BHUJE, B KOTOPOM OBLI OH 3aKJIIOUYCH
panee. [lepen 3akitoueHreM U perucTparu Opaka, 00€ CTOPOHBI MOTYT TTOMEHSTh
NepBOHAYAJILHBIA OpauHbId JOTOBOP JMOO PacTOPTHYTh €ro, HO OJHA CTOpPOHA

MOJKET 3a0BITh O A0roBOpE, a Apyrasa HC IPpUAaTh HUKAKOTI'O 3HAYCHMU .



11

B coorHomenun ¢ nyHkroM 2 crateu 43 CK mo »xemaHuro OZHOTO W3
CYIIpYroB OpauHbIi J0rOBOp, OBITH MOXET, W3MEHEH, WU, PACTOPTHYT IIO
pElIEHNIO CyAa IO OCHOBAaHUSM U B IOpsAAKEe, KOTopble omnpexaeneHsl ['K.?
CoOTBETCTBEHHO, €CliM OpayuHbIi JOrOBOP ObLT 3apETUCTPUPOBAH IOCIE MEPBOTO
3agBiieHus: B 3AI'C, a Opak 3aKitoueH ObLI 3HAYUTENBHO MO3/HEE MOCIE MoJaun
JIPYroro 3asBJICHUS], CYNPYr AYMAIOMIMI, YTO MHTEPECHI €ro YIIEMIICHBI, MOXET
Takke TpeOoBaTb W3MEHEHHUsS WM pacTopkeHus JoroBopa (crates 451
['paxnanckuii Komekc).

Takke BO3MOKHO OIPOMHOE KOJMYECTBO BAPUAHTOB OPAavyHOIO JOrOBOpA.
Hanpumep, MoxkeT ObITh B JOrOBOPE OINPEAEIEHO, YTO HAXKUTOE BCE B MEPUOJ
Opaka UMyILIECTBO OyAET SABIATHCSA JIUYHBIM UMYILECTBO OJHOTO U3 CYNPYrOB WM,
4YTO HMMYUIECTBO CyNpyraM MPUHAUIEKUT Ha I[paBe J0JIeBOM  oOIei
COOCTBEHHOCTH MpH pazMepax Kaxaoro uz gosueit B 60% u 40%.

OpHako ecTb TakOM BapHaHT, MPU KOTOPOM JBHKHMOE MMYLIECTBO BCE
OyAeT NpUHAANEXKATh TOJBKO OJHOMY JIMIy, a HEABW)KUMOE JAPYroMy JIHILY.
YMecTHO BCEro mpu perucTpanuu 3akJIIOUeHUs JOTOBOpPA CHEUUAIBLHO OOCYIUTh
CyIb0y HEIBMKMMOIO U JTIOPOTOCTOSAIIETO ABMKMMOIO MMYILECTBAa (aBTOMOOMIIH,
JIParoleHHOCTH U TaK Jajee).

B  nmpunmune cynpyru  OpauHblid  JIOTOBOpP  BIOpPaBE  W3MEHUTH
YCTaHOBJIEHHBI 3aKOHOM pEXHM COBMECTHON coOcTBeHHOCTH (cTaTtha 34
Cemeitnoro Kopekca P®), ycTaHOBUTH COBMECTHOM pEXHUM, JOJIEBOW WIIU
pa3zie’abHOM COOCTBEHHOCTH Ha MMYIIECTBO CYNPYTOB, HA €AUHUYHbIC BUABI WU
Ha UMYIIECTBO 00OUX U3 CynpyroB. Takye JOroBOp MOKET ObITh 3aKJIIOUEH, KaK B
OTHOUIEHUH HMEIOIIErocsl, TaK U B OTHOUIEHUU OydylIero MMYyIIECTBAa 00OMX
CYIIPYTOB.

Taxoke cynpyru Bnpase B OpayHOM JIOTOBOPE YCTAaHOBUTD MOCHEIYIONIEE:

1) cBou mpaBa U OOSA3aHHOCTH TO B3aMMHOMY COJEP>KAHMIO, CIOCOOBI

y4acTHs B 10XOAaX APYT APYra, MOPsA0K PacXoJ0B KaXKIbIM U3 HUX CYIIPYTOB;

2 I'paxnanckuit komekc Poccuiickoit ®enepanmn: ¢enepanbueiii 3akoH oT 30.11.1994r. Ne 51-@3 (B neiictByromerr pen.)//Cobpanue

3akoHonaTenbeTBa PM.-1994.-No32 —¢1.3301.
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2) ompeNeuTh UMYIIECTBO, KOTOPOE MEePEaaHo, OyIeT KaKIOMY U3 OTHON
CTOPOHBI €CJIM CIY4YWJIOCh PACTOPXKEHMsI Opaka, a TakKe BHECTH B OpayHbIi
JIOTOBOp  JIOOBIE  JIpyrue  IMOJIOKEHUS, HEIMOCPEJICTBEHHO  KAaCArOUIUECs
MMYIIECTBEHHBIX OTHOIIEHUH KaXKI0r0 CYIIpyTa.

CoOcTBEeHHO MpaBa U 00SI3aHHOCTU CYTPYT, MPEAYCMOTPEHHbIE OpayHBbIM
JIOTOBOPOM, OTPAHUYMBATLCA MOTYT OINPEICICHHBIMA CPOKAMHU WM CTaBUTHCS B
3aBUCHMOCTb OT HE HACTYILICHHS WM HACTYIUICHUS ONPEICIICHHBIX YCIOBHIA.

Opnaxo 6payHbIl JOTOBOP HE CIIOCOOCH:

1 orpanmumBaTh €€COCOOHOCTh M IMPABOCHOCOOHOCTH CYNPYIOB, HX
paBo Ha OOpallleHre 3a 3alUTON CBOUX IPaB B CY/I;

2 perynupoBaTh COOCTBEHHbIE HEHUMYIIECTBEHHBIE OTHOIICHUS MEXIY
CyIpyraMmu, rpaBa u 003aHHOCTH CYIIPYTOB B OTHOILIIEHUU JICTEH;

3 npenycmaTpuBaTh MOJIOKEHUS], OTPAaHUYHUBAIOLIUE MTPAaBO OEICTBYIOLIETO
HETPYJ0CIOCOOHOTO CyIpyra Ha MOJIy4eHHE €0 COAEPIKaHuUs;

4 conmepxaTh APYTUE€ YCIOBHS, KOTOPBIE CTaBAT OJHOTO M3 CYyNPYroB B
IJI0XO0€ MOJIOKEHNE U TPOTUBOPEYAT OCHOBAM CEMEHHOT0 3aKOHOJATENbCTBA.

B cyneOHOM mnpakTHKe BO3MOXHOCTH JA€T YCTaHABIMBATH OpauHBIMHU
JIOTOBOPaMH JIt000# XapaKTep MPaBOOTHOIICHHM.

HemnocpenctBeHHO COBMECTHON COOCTBEHHOCTBIO CYIPYroB, MOJJICKAILEH
paszneny (myHkTsl 1 u 2 cratbu 34 CemeitHoro Koaekca poccuiickort deneparnun),
ABJISIETCA JIIOOO€ MMM HAXUTOE B TEpUOA Opaka HEABUKUMOE M JABUIKHMOE
uMmyniectBo. B cuiy crareit 128, 129, nynkroB 1 u 2 craten 213 rpaxkmanckoro
Konekca Poccuiickoit deneparuu MoxkeT ObITh 0OBEKTOM IpaBa COOCTBEHHOCTH
rpaxaad. I He3aBUCHMO OT TOr0, Ha KOr0 U3 CYNpPYroB OHO MPHOOPETEHO ObLIO
WM BHECEHBI JIEHEKHBIE CPEJICTBA, €CIM OpadyHbIM JOTOBOPOM MEXKIY HUMH HE
YCTaHOBJIEH APYroll pexum umyuniectBa. OpHako paszien oOIIero MMyIecTBa
000UX CYNPYTroB MPOU3BOAUTCS MO MpaBUJiaM, YCTAaHOBJICHHBIM CTaThsiMU 38 u 39
Cewmeitnoro Komekca u cratbs 254 I'paxmanckoro Komekca P®. CoOGcTBeHHO

CTOMMOCTL MMYIICCTBA, IIOICKAIICTO HEIMOCPCACTBCHHO Pa3acily, OIMPCACIACTCA
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BO BpEMs paCCMOTpPEHHUS ena.’

JomyctuM, ecnu OpadyHbIM JIOTOBOPOM OBbLI M3MEHEH YCTAaHOBJICHHBIN
3aKOHOM COBMECTHOH PEKHUM COOCTBEHHOCTH, TO CaMOMY CyIy HpU pa3pelieHun
cropa O pasjelie HUMYIIECTBA CYNPYroB HEOOXOJIMMO COOJIOJIaTh YCIOBHS
Opaunoro gorosopa. [Ipu »ToM ciieyeT UMeTh B BUAY, YTO B CUJIY IYHKT 3 CTaThs
42 Cemetinoro Kogekca Poccwmiickoit denmepaiiii ycJIOBHs BCEro OpavyHOTO
JIOTOBOpAa O peXKUME OOIIEro COBMECTHOIO HMMYIIECTBA, KOTOPbIE OJHOTO U3
CYIIpyrOB CTaBAT B HEOJAronpuATHOE TMOJOKEHUE, MOTYT OBITh SBISATHCA
HEJCHCTBUTEIBHBIM OpadHbIM JIOroBOpoM. Hampumep, oOJHOTO H3 CyIpyros
JIMILAETCS MOJHOCTBIO BJIACTH COOCTBEHHOCTH HAa BCE MMYILECTBO, HAXHUTOE B

nepuoj Opaka Cynpyramu.

1.2 3aknw4venue u popma 10roBopa

3axiroueHue OpadyHoro J0roBopa - 3TO MpaBo, & HE HEOOXOIUMOCThH JIUL],
BcTynaromux B Opak. B Poccuiickoit @enepannu OpadyHblii JOTOBOP MOXKET OBITh
3aKJIFOUEH KaK JI0 TOCYJapCTBEHHOM perucTpauuu Opaka, Tak U B JII000€ BpeMs BO
BpemMs Opaka. Tem He MeHee, OpauHblii JOTOBOp, 3aKIIOYCHHBIA 10
rOoCyAapCTBEHHOW PEruCcTpallvy 3aKIOYeHUsl Opaka, AeMCTBYET HEMOCPEICTBEHHO
B CWIy C MOMEHTa TOCYAAPCTBEHHOW pETUCTpALMU COIVIAIIECHUS MEXAY
cympyramu. Bmpodem, mpu STOM BpPEMEHHBIX OTPAHUYEHHUH, COMPSIKEHHBIX C
ONpEJETICHUEM OIPEACICHHOIO CpPOKa OT BPEMEHM 3aKJIIOUEHHUsS JO0TroBOpa [0
BPEMEHH rOCyAapCTBEHHOM PETUCTpaLMK 3aKII0UeHUs Opaka, Tak KaK 3aKOH HUKaK
He yuuThiBaeT. Hampumep, cynpyru npokujii MHOTO JIeT 0e3 perucrpauuu Opaxa,
U pemwik  3apUKCUpOBaTH OpayHbld  JOTOBOp. Takoil JOTOBOP MOKHO
3aUKCUpPOBaTh, HO NJIsi TOTO, YTOOBI OH Hayaja JIeWCTBOBATh B 3aKOHHYIO CHITY
HaJ0 Opak 3aperucTpUpoOBaTh, TAK KAaK 3aKOHOM IpPHU3HAETCSA OpakK, 3aKIIOYEHHBIN
tosibko B 3AI'C. Ho ecim OpauHbIii JOTOBOp 3aKJIIOUYEH YK€ TOCIE PETHCTpaIlin

6pa1<a, OH BCTYNACT B CUJIy C MOMCHTA IMOAIINCAHUS O0roBOpa, TO €CTb, C MOMCHTA

¥ M.B. Anrrokonbckas Cemeiitioe npaBo: Yuebnuk. — M.: IOpucr, 2001. Ct.154
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HOTAPUAJIIBHOTO  yAOCTOBEpEHHUs. 3aKOH CTporo TpeOyeT o00sA3aTenbHOrOo
HOTapUaJILHOTO CBUJIETEIHCTBOBAHUS OPAuYHOTO JOTOBOPA.

bpauHblii JOTOBOP MOKET BCTYIIUTh B CHIIy B PAa3JIMYHOE BPEMsI MOCIIE €r0
3aKio4eHus. ['maBHOe 4TOOBI COCTOSIACh TOCyAapCTBEHHAs peructpanus Opaka
MEXIy JMIaMHy, MOANUcaBIIui OpauHblil JoroBop. U B ciyuyae eciu, B pellieHue
3TOr0 COTJIAUIEHUS, TOCYJAapCTBEHHAsl perucTpaius Opaka HE COCTOsUIach, TO B
TaKOM cliydyae OpaudHblii JOTrOBOp HE 00JaaeT HUKAKOW IOPUIUYECKOW CUJION U
HEIMOCPEICTBEHHO HE MOPOXK/Ia€T 3aKOHHBIX PE3YyJIbTaTOB.

B 3akonomarenscTtBe P®D peanpHa cuTyarus, Korjga OpayHBIA JOTOBOP
3aKJIFOYEHHBI MPOJOJDKATEIBHBIM MEPUOJ HUKOIZAa HE BCTYNAeT B CHIIy. OJTOT
JOroBOp OyAeT NpoAoJIKaTh JEHCTBOBAaTh, HE IOPOXKIAs HUKAKUX MPaBOBBIX
NOCIEACTBUM 10 MOMEHTa 3aKioueHus Opakocouetanus. Ecoum nuna,
NOJANKCABIINE OpavyHbIi JAOrOBOp, 3aPETHCTPUPYIOT Opak yepe3 HECKOJbKO JIET
MOCJI€ 3aKJIIOUYEHHs, TO OpayHbIil JOTOBOP CO CPOKOM JAaBHOCTBIO NMPUOOpETaeT
HEIOCPEICTBEHHO IOPUINYECKYIO CUITY."

OpnHako, BOIPOC O 3aKJIOYEHUH OpadyHOro JI0roBopa CyHpyru W JMIa,
pelIMBIINE BCTYNUTh B Opak, NPUHUMAIOT pEIIEHUE CaMOCTOSTENbHO U 0e3
IPUHYKIEHUSA, NOTOMY KakK 3TO SBJISIETCS MX HEMOCPEACTBEHHBIM IPAaBOM, a
Heo0xoauMocTh. O0s13aTesIbHOE BBINIOJHEHUE TPEOOBAaHUS O TOM, YTO B JIOTOBOPE
JIOJDKHA OBITh BRIpaXKEHA 000I0THOE JKeTaHue 000X CYIPYTroB.

CoOcTBEeHHO, Koraa ObLI MOANHMCAH OpayHbld JAOTOBOP (IO perucTparuu
Opaka wuiaM moclie) OyneT 3aBUCETh BCTYIUICHME €ro B 3aKOHHYIO CHITY,
BO3HUKHOBEHUE MPaB U 00A3aHHOCTEH, pACCMOTPEHHBIX OpaYHBIM J1I0TOBOPOM.

«JIuna, BcTynaromme B Opak, HE SIBISIOTCA CYNpyraMd Ha MOMEHT
3aKJIIoueHus OpadHoro goroopa». Jlameko He camas ycmemrHas (OpMyJIHpOBKa
3aKOHA, IIOCKOJIbKY MOXET OBbITh HCTOJIKOBAaHA KakK HEMOCPEICTBEHHO
0053aTENbHOCTh PerucTpanuu Opaka B MUHUMAJIbHBIE CPOKHU TOCIIE 3aKIIFOUECHHUS
3TOro JAOroBOpa, YTO HA CaMOM JieJie COBCeM Mo-Apyromy. OJHaKo roBops O

Junax, KOTOPLIC BCTYIIAIOT B 6pa1<, 3aKOHOJATCJIb HUKAK HE AyMall OI'paHUYHTh

4 JI.B. MakcumoBuu Bpaunstii norosop B Poccuiickom npase. - M.: «Ocb-89», 2003, cT.144
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MOCJIEYIOIIEe 3a OpavyHbIM JOTOBOPOM PETHUCTpAIHs Opaka KaKUMHU-TO BPEMEHEM,
4YTO MOATBEPXKIAeTCsA, Kak CKOpo Opak JObKeH ObITh 3apeructpupoBaH.’ B
OTHONIIEHUU C 3TUM, Oojiee TPAaBWIBHBIM OBLJIO OBl TOBOPUTH O TpaXKIaHAX,
XKaxaaBme 3adUKCUpoBaTh Opak, a HE O TpaxaaHaX, BCTyHaIOLIUX
HEIMOCPECTBEHHO B Opak. CremyeT MOMYEPKHYTh TaKXe, YTO 3aKIIOYEHUE U
OpadHOro JIOroBOpa HE SABISETCA JOMOJHUTEIBHBIM TpeOOBAaHUEM BCTYIUICHHS B
Opak, comepxkatbcst B crathe 12 CemeirtHoro Kopekca Poccuiickoit deneparuu
SBJISIETCS UCUEPIIBIBAIOIIIM.

[IpyuunHEI, 10 KOTOPHIM JIFOAW BCTYMAIOT B Opak ¢ MoJANUcCaHueM OpavyHOro
JIOTOBOPA, HEMTOCPEICTBEHHO MOTYT OBITh Pa3HOOOPa3HBIMHU.

KT0-TO pemmTcst Ha 3Ty mojauy 3asBJICHUS TOJIBKO MOCJE ONPEICIECHHOTIO
MOJYYEHHUS] MUMYLIECTBEHHOTO 3aJI0ra, KOTOpPBIE OMNPEAEIAT KaK BOIUIOIICHHE B
OpadyHOM JIOTrOBOpPE; KTO-TO HE MMEET BapUaHTa 3aKJIIOYUTh Opak C JIUIOM, C
KOTOPBIM (prKCUpyeT OpayHbIil JOTOBOP, TaK Kak, €€ HE pacTOpr Mpeablayliui
Opak, ¥ HMEIOTCA HEMOCPEJCTBEHHBIE  CIOXXHOCTH C  PacTOPKEHHUEM.
[IpodeccroHalibl TOBOPST, YTO 3aKIIOUUTH OpadyHbIA JOTOBOP MOTYT TOJIBKO JIMIIA,
KOTOpBIE noAanu 3asiBiicHue B opransl 3AI'C. [lymas, 4To «MHOM MOAXO0 K 3TOMY
BOIPOCY Mpenonarain Obl BO3MOKHOCTb 3aKIIOYEHUSI OpayHOTO J0TOBOPA MEXKIY
JOOBIMUA  PA3HOMOJIBIMU JIMIIAMU, YTO BpSIA JIM COTJIACYeTCS C HaMEPEHUSIMU
3akoHozAaTens, ycraHoBuBiiero B cratbe 40 CemeitHoro Konekca Poccuiickoit
deneparun crielUaibHbI CYOBEKTUBHBIA COCTaB CTOPOH OpayHOTO JIOrOBOPAY.
TeM He MeHee, HHMKAKOTO «HECOIJIAaCOBAaHHUS» 3aKOHOJATeNlb 371eCh He
npeaycmarpuBaercs. (CoryiacHoO pa3MBIIUICHUSIM — 3aKOHOAATeNsl, IpaBa U
00SI3aHHOCTH Yy CTOPOH JOTOBOpPA BO3HUKHYT JIUIIIb HEMOCPEACTBEHHO C MOMEHTA
3aKJTI0YeHUS Opaka, a 3a)UKCUPOBATH €TO MOTYT TOJIBKO CYNPYTH, TTOKa B Opake HE
3aKJTIOYAOIITHECS.

OcobeHHOe BHUMaHUE y TPaKJaH BBI3bIBAET HEMOCPEICTBEHHO BOIPOC O

BO3MOXHOCTH perucrpanmmuun 3aKJIIIOYCHU A 6paqH0r0 A0roBopa JIMaMu,

° JI.b. MakcumoBuu Bpaunslii konTpakT. KommenTapuit. PazbsacHenus. - M.: «Ocb-89», 2000, cT.352
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HaxojsImuecss B rpaxaanckom Opake. Ilog rpaxknanckum OpakoM HMOHHUMAaETCs
ycToiyMBasi cemeilHas sdeiika 0Oe3 peructpanuu Opaka. Tak Kak 3akOH He
IPU3HACT JIFOJIEH MO TpakJaHCKOMY OpaKy cynmpyramu, To 3a()UKCHpOBAaHHBIA UMHU
OpayHOro JoroBopa OyAeT (PyHKIIMOHHPOBATH OJHO MPABUIIO: JOTOBOP BCTYIUT B
3aKOHHYIO CHJIY TOJIBKO TIOCJIE HEMOCPEACTBEHHOW rOCYyIapCTBEHHOM PErUCTpaluun
Opaka. JIronu, KOTOpbIE KUBYT B T'PaXXKJAHCKOM Opake M HE XOTAT O(QULHATIBHO
OoQOpPMJISITH OTHOILEHUS, TO OTCIO/Ia CIAEAYET, YTO 3aKII0YEHUE OpayHOTo JOroBOpa
Oecrnoje3Ho, TaK KaK HUKOI'/Ia HE BCTYIIUT B 3AKOHHYIO CHITY.

Tem He MeHee, Ha TMpakTUKE Mojaya 3asBICHUS O pErHUCTpanuu Opaka
TOBOPUT, O TOM, YTO TpaXkJaHE OMNPENeIWIM HaMEpPEHUsi BCTYNHUTh B Opax.
HacTtonbko cepbe3HO ObLIO 3TO HaMEpEHUE, MOKaXeT BpeMsl. be3yclioBHO, Henb3s
CUMTATh O HECEPHE3HOCTU PELICHHUS JIUL, HE IOJABIIMMU 3asBJICHHUS B OpPraHbI
3ATI'C. U3nauanbHO, 4eM 3apuKcUpoBaTh OpadyHbIid JOTOBOP, JIKIA 00paIaloTCs K
cnequanucty. Ilpm  CcBHIOETENBCTBOBAaHMM OpavyHOro JIOrOBOpa HOTApUYC
uH()OPMUPYET CTOPOHBI JAHHOTO JOTOBOpA 00 WX MpaBax U o0s3aHHOCTAX. Jluiia,
3aKJIIOYMBIIME OpayvHbI JOTOBOP, HAMHOTO CEpbe3HEee MHPOPMUPOBAHBI O CBOMX
npaBax u o0s3aHHOCTIX. EcTecTBeHHO, TO Mou crapiie 25 jet. Takum obpazom,
coOuparoluecs 3aKIIOUUTh OpPavyHbIi JOTOBOP TpaXKIaHE BBIJCISIETCS CPEa BCEX,
KTO COOMpaeTCsi BCTYNUTh B Opax.

B npunnune — goroBop — OpauHblii  ABJISETCS  JIBYXCTOPOHHEH
Pa3HOBUIHOCTBIO CIEIKH, Ha HEro AEHWCTBYIOT OJHH M TE K€ IPaBHIIA, KOTOPHIC
JICUCTBYIOT B OTHOILLIEHUU 3THUX CJIEJIOK.

bpauHblil 10roOBOp HEMOCPEACTBEHHO JOKEH COCTABIISITHCS B TMCbMEHHOM
¢dopme. TekcT noroBopa JOJKEH, HAITMCAH SICHO U MOHATHO, KOTOPBIA OTHOCHUTCS K
CoJlep KaHuI0 OpavyHOTO JoroBopa. Ynciaa u CpOKU JOJKHBI, HAITMCAHBI CIIOBAMU.°
damMunvs, UM ¥ OTYECTBO, aJIPeCc, MECTO KUTEIbCTBA T'PaXKJIaH IOJDKHBI OBITh
MOJTHOCTBIO Hamucanbl. OOHAKO ATH MEPBI HAIpPAaBICHbl HAa HMX HWCKIKOYEHUE
HETOYHOCTEH M BO3MOXKHOCTEU MO-pa3HOMY TMOHSTh, YTO 3alUCAaHO B OpavyHOM

JIOTOBOPE.

® H.H. Tapycuna CemeiiHoe npaBo. Yue6Hoe nocodue. - M.: IIpocmekr, 2001, ct.138
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Hampumep, nmma, BcTymarompe B Opak, WIH CYNPYTd, JKeJIalouue
3aperucTpUpoOBaTh OpayHBIM JOTOBOP, OHU JIOJDKHBI OOPATUTHCS B HOTAPUAIBHYIO
KoHTOpy. HemocpenctBeHHo mpu cebe UMETh HYKHO OpPUTHMHAN Macmopra u
CBUJIETEIBCTBO O PETUCTPAIIUMH 3aKIIOUCHUH Opaka.

[Ipu HEOOXOAMMOCTH TaKXe€ HOTAPUYC MOXET JaTh KOHCYJIbTAIMIO B
COCTaBJICHUM JaHHOTO OpauyHoro poroBopa. COOTBETCTBEHHO, OOS3aHHOCTHIO
HOTapuyca SIBJII€TCS pa3bsICHEHUE CMBICIIa U €r0 3HAYEHUsl JaHHOTO JOroBOpa, U
UX TIOCJICJCTBUNA €r0 3aKIIOUCHHUS], YTOOBI I0pUINYECKasi HEKOMIIETEHTHOCTh 3THX
IpakJaH He cMorja ObITh UCIIOJIb30BaHa BO BPE/.

B cooTBeTcTBUM OpayHBI IOTOBOP COCTABISIETCS B TPEX HK3EMIUISApPAX,
OJIMH W3 KOTOPBIX XPaHWUTHCS B JElax HOTapuyca, a OCTaJbHbIE JI0rOBOpa
BBIJIAIOTCS] KAKJIOMY CYIIpYTy.

CoOCTBEHHO HOTapuUyC B3BICKMBAET TIOCYJApCTBEHHYIO TMOLUIMHY 3a
YIOCTOBEPEHUE TAaKOTO JIOTOBOpa B pa3Mep, YCTAHOBJIEHHBIM POCCHICKUM
3aKOHOJATEIBCTBOM.

CamMu cynpyru ONpENENsItoT, Ha KAaKOW ONPEACICHHBIM CpPOK WU
OECCpOYHO JIOJDKEH OBITh 3aKJIIOYeH OpayHbI JOTOBOp, a TaKXkKe JIMIIA,
BCTyMaroiue B Opak, KOTOPbIE 3aKII0Yal0T OpayHbIi JJOTOBOP.

JlaHHBIM MOMEHTOM OpayHOTO JIOrOBOpa BCTYIUIEHUS B 3aKOHHYIO CHITY
OyZeT TOT MOMEHT, KOTOpBIi YyKa3aH B oroBope. Cynpyru, 3aKI0uuB 10T0BOp 21
asrycra 2011 rozma, MOTYT B HEM OINPENEIUTh, YTO BCTYIIAET OH B 3aKOHHYIO CHILY
5 ¢epans 2012 roma. M1 HaoOOpOT, CyNmpyrd CMOTYT JOTOBOPUTHCA, YTO HX
JIEUCTBUS OpavyHOTO JOTOBOPA PACHPOCTPAHSETCS HA WX MpaBa U OOA3aHHOCTH,
KOTOpbIE€ BO3HUKAIOT JI0 3aKJIFOUEHHUs JOoroBopa. Hampumep, cynpyru 3aKkiroqmiIv
opak 7 mapta 2012 rona.

CoOcTBeHHO OTOBOp 00sI3aH, MOAMKUCAH MOAMKUCIMUA OOOUMH CTOPOHAMU
OpauHoro norosopa. Eciu jxe 1o moYTUTEeNbHON MPUUYMHE TPaXIaHUH HE CMOXKET
MOCTaBUTh CaM TMOJIHUCh, TO TI0 €ro Mpoch0e JOTOBOP TMOJIMUCHIBACT APYTrOM
rpaxxaanud. [Ipu 3TOM mocneaHsis NOANUCh JOJKHA ObITh 3aCBHUIETEIHLCTBOBAHA

HOTApUAILHON KOHTOPOW, JUOO APYTMM JIMIIOM, HMEIOIIMM IPaBO COBEPIIATh
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TaKO€ HOTapUaIbHOE NECWCTBUE, C YKa3aHUEM STUX NPUYHUH, B CUIY KOTOPBIX
COBEPIIACTCS JaHHBIM TOTOBOD.

HenocpeactBenHo (akcummibHas TMOJIUCH, SBISIONIUM — aHAJIOTOM
COOCTBEHHOW MOAMMCH, JOIYCKAETCS TOJIBKO B TEX CIy4yasX U B TOM HOpPSIKE,
KOTOpPBIN ObUI MPEAYCMOTPEHHBIN 3aKOHOM, UM MHBIMU NPABOBBIMM aKTaMH JHO0
COIJIAIlIEHHEM CTOPOH.

[Ipy 3akiOYEHUM W pErUcTpalud OpadyHOro JOroBOpa CYILIECTBYET
MIEPEUCHb CIEAYIOIINX OTPAHUYCHUMN.

IlepBoe orpaHuMYeHHE 3aKIOYAETCS B TOM, 4YTO OpadHbId JOrOBOp HE
MOKET CAEpKHUBaTh IPABOCIOCOOHOCT M JEECHOCOOHOCTh 3TUX CYIPYIOB.
BpauHblii 1OroBOp HE MOXKET COJAEpXkKaThb MOJIOKEHHUS, KOTOPBIE CHAEPKUBAIOT
IPaBO OJHON M3 CTOPOH — OTPaHUUYEHUSI CBOOOY MEpPEIBUKEHMS, HA TPYA, BBIOOP
npodeccun, noayueHue oopasoBanuss. Cynpyr He BIpaBe 0053aTh CBOIO CYINPYTY
YBOJIMTHCA C pabOThI U 3aHUMATHCS BEJECHUEM JOMaITHero xo3sicrra. Kaxapiii u3
CYIIpyroB cBOOOJIEH B BBIOOpE CBOEro pojia 3aHITHUM, Mpodeccruu, MECT CBOETO
peObIBAHUS U CBOETO KUTEIHCTBA.

Taxxe, OpaduHbIM 1OrOBOPOM HE MOXKET, OTpaHUYEHA CBOOO/a 3aMEUICHHH,
TO €CTh HEJIb35 IPEANNCATH OJHOTO U3 CYNPYIrOB 3aBEIATh CBOE UMYILECTBO JIULLY,
KOTOpOE€ YKaXeT Apyrod cymnpyr. B Takom ciydae OyAeT HpecTyIUIEHO MPaBo
IrpaXJaHWHA, 3aBELIaTh CBOE HMYLIECTBO, TAaK)XE II0 CBOEMY YCMOTPEHHIO.
bpauHblM JOTOBOPOM OrpaHMYEHBbI, HE MOTYT HHBIE MpaBa U CBOOOIY CIOBa
rpaxxaad. CIeICTBEHHO JeeCnOoCOOHOCTh W MPABOCHOCOOHOCTh TpaKJaHWHA
MOKET OBITh TOJIBKO OrpaHHMY€Ha Ha OCHOBAHMM 3aKOHOJATENbCTBA. OTHU
OTpaHUYEHMs T€X WIH APYTHMX IMpaB OJHOTIO U3 CYNpPYroB JIAHHOTO JOrOBOpa HE
JOIYCTUMO.

Tak>xe HUKaK He CIOCOOEH CAEP>KUBATh OPAYHBII JOTOBOP BO3MOXKHOCTBIO
CyIlpyra Ha 3asBJICHHE B Cy/ 3a 3alIMTON IpaB cBOMX. TakuMm oOpa3oM, HUKAK HE
UMEET eIMHCTBEHHBIA W3 CynpyroB InpuberaTb B CyJIEOHBIN MpoIecC ¢ JaHHBIM
3asiBJICHMEM O B3BICKAHMM AJIMMEHTOB B OCHOBE, TO 4YTO COTJIACHO JaHHOMY

JIOTOBOPY B €ro COOCTBEHHOCTH MepeiaHa KUIbE MEPBOTo CyNpyra. Takke Helnb3s
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JIOTOBOPOM HAJIOKHTh 3aMpeT CYNMpyry mpuderatb B MUPOBOU CyZl C yCIOBUEM O
pa3lieIeHuu UX COBMECTHOrO MMYyIlecTBa. Bce 3TH orpaHnyeHus He cOOII0aI0T
BO3MOXXHOCTh TpaXKJaH Ha CyJeOHyo 3amury. Takoro pojaa OTKIOHEHUS OT
MOJIHOMOYHH Ha CYA€OHYIO 3allUTy HEICUCTBUTEINICH.

Bropoe orpanudenue 3akiro4aeTcsi B TOM, 4YTO OpayHbId JIOrOBOP
CIIOCOOEH COCTOSATH TOJBKO JIMIIB COTJIACHO TPEIIOTY MaTEPUATbHBIX OTHOIICHHIM
KaKJ0T0 U3 cynpyroB. Kak Obl TUYHbIE HEUMYIIECTBEHHBIE OTHOLICHUSI HE UMEIOT
OBITH TIPEIMETOM TAaKOTO OpadyHOro JoroBopa. JlaHHOEe 3HAYMT, YTO OpayHBIM
JIOTOBOPOM HEBO3MOKHO TOYHO MPEANUCaTh CYNPYyroB JOOUTH ApPYyr Hpyra,
coOII0/1aTh OpauHyl0 MPEAAaHHOCTh, HE YHNOTPEOJSITh AJIKOTOJIbHBIC HAIUTKH, HE
OCYILECTBJISITh Tpa3AHbId 00pa3 cyllecTBOBaHUS W Tak pganee. OpgHako Bce
MaTepuaJibHbIe MPABOOTHOLIECHUSI CYNPYrOB HMEK BCE IIAHCHI SIBJISATHCS B
3aBUCHUMOCTH  OT HACTYIUICHMS WIM HE  HACTyIUICHUS  OOCTOSITEIhCTB
HEUMYIIECTBEHHOTrO xapaktepa. K mpumepy, B OpauyHOM J0TOBOpE, BO3MOXHO,
npeaycMaTpuBaTh TakuM O0Opa3oM NIPaBO OJHOTO U3 CYNPYroB Ha BBIILIATY
KOMIIEHCAIIUI0 MOpAJbHOrO yiiepda B ciydyae OE3HPAaBCTBEHHOTO U IIJIOXOTO
MOBEJCHUS IPYTrOro Cynpyra Jub0 yCTaHOBUTH 00513aTE€ILCTBO CYIpYyra MOIapUTh
HOPKOBOE MAaHTO CBOEH JKEHE, B 3aBUCUMOCTH OT POXKJEHUS peOCHKA.

Jlenast BBIBOJA, OpayHbIM JOTOBOPOM PEryJIHUPYETCS TOJBKO JIMIIb
MaTepUaJibHbIe MPABOOTHOILIECHUS CynpyroB. VX MOsIBIEHHWE WM TpPEKpalieHue
MOXET OBITh YCTAHOBJICHO B CBS3U OT HEUMYIIIECTBEHHOT'O HPaBa.

Ha Tpethem MecTe orpaHMueHHE 3aKIIIOYAeTCs B TOM, YTO OpavyHbIM
JIOTOBOPOM  CYHpPYrM HE CMOTYT KOpPPEKTHUPOBaTh CBOM IOJHOMOYHUS H
00SI3aHHOCTH B OTHOIIIEHWU peOeHKa. [[aHHOe 3HAYMT, YTO B JIOTOBOPE HEIb3s
OTIPEJICINTh YCIOBUE, YTO B CIIy4ae pPacTOp>KEHUs Opaka peOEHOK OCTaeTCs C
naroi MO0 MaMou, WU ONPEACIUTh MOPSAI0K OOpaIleHUs] POJUTENICH ¢ IeThbMH B
ciydae pacTtopkeHusi Opaka. OrpaHuueHHe 3akoHa OOBEKTHBHO, TaK Kak
HEBO3MOXKHO peOeHKa MpupaBHHUBATh K Kakou-To Bemu. CemelinbiMm Komexkcom
MPEyCMAaTPUBAET  BO3MOXHOCTh  POJUTENSAM  3aKJIIOYUTh  CHEIUAIIbHOE

corjamieHne 00 YyCTAaHOBJICHMHM 30HBI JKUTEIhCTBA pPEOCHKA MPU Pa3ACIBHOM
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IPOXKUBAHUH OTIA C MATEPBIO, TAKXKE O IOPSAKE OCYIIECTBICHUS MPaB POIUTEINEH,
KOTOpBIE MPOKUBAET OTAEIBHO OT peOeHKa. [Ipu OTCYyTCTBUM TaKOTo corjalmieHus,
BOMPOCHI 3TU B CJIydae MOSIBICHHUS CIIOpa HAXOAST PELICHUE Cy/I0OM, OTTAaIKUBAsCh
OT UHTEpPEecOB peOeHKa, C 3aMHTEPECOBAHHOCTHIO OPraHOB OIEKH U
norneyuTesnbeTa. OTel ¢ MaTephl0 UMEIOT MPABO TAKXKE 3aKJIIOUUTH CIELHAIbHOE
coryaiieHre 00 omiaTe aTMMEHTOB Ha COJEpKaHUE HECOBEPIICHHOJIETHUX JETEH.
Ho HeoOxoauMo umMeTh B BHy, YTO BC€ 0€3 MCKIIOYEHMS COTJIAIICHUS HOCAT
HE3aBHCHUMBII XapakTep M COCTOUT BHE 3aBHCHMOCTH OT MPHUCYTCTBHUS JHOO
OTCYTCTBUS OpadHoro coriamienus. O0sS3aHHOCTH CYNPYTroB B OpavyHOM JIOTOBOPE
TaKkK€ MOTYT OBbIThb OINpEIENIEHbl YCIOBHS COTJIaCHO Ha HECEHHUs 3aTpaT Ha
pa3BUTHE U 00yueHUE peOeHKa.

YerBepTOoe OrpaHUYEHHE CKJIAIbIBAETCS B TOM, YTO OpaydHbIil JOrOBOp HE
CIOCOOEH CIEePKUBATh BO3MOXKHOCTh HETPYAOCIIOCOOHOTO CyNpyra Ha MOTyYeHUE
TaK COJCp)KaHUS, TaK M B COOTBETCTBUM C 3aKOHOM, CYIPYTH OOs3aHBI
MaTepuaIbHO MOAJAEPKUBATH APYT APYyTa, U B Cllydae 0TKa3za OT TaKOM MOJAEPHKKH,
UMEIOIINNA CYNIPYT UMEET HEOOXOIUMOCTh TpeOOBaTh 00ECIIEYEHUE AITMMEHTOB OT
apyroro cympyra B cyaeOHOM pexuMme. OTKIOHEHME OT Takoro IpaBa
HEJICHCTBUTEICH.

Kpome BbllIeyKa3aHHBIX OrpaHUYEHHM, OpayHbld JIOTOBOP CHOCOOEH
BKJIIOYATh Jpyrue TpeOoBaHUs, KOTOpbIe MpOoTHBOpeuaT ocHoBaM CeMelHOoro
3aKOHO/ATEIhCTBA:  JOOPOBOJBHOCTH  OpadyHOTO OOBEOUHEHHs, PABEHCTBO
CYNIPYyroB B C€Mbe, 3a00Thl O OJAronoJy4yud W BOCIUTAaHUE JETEd, MpUOpUTETa
3alUTHl IPAaB U MHTEPECOB HECOBEPIICHHOJETHUX M HETPYIOCIOCOOHBIX YJIEHOB
CEeMbH H JPyTHE.

[TogoGHBIE ycnmoBUS OpavyHOro JOTOBOpa, HE COOJIOMAIONIME TaHHBIC
MIPUHIIATIBI, HHYTOXHBI.

B OGpauHoM poroBope He COCOOEH BKIIIOUUTH TAaKUE YCIIOBUS, KOTOPbIE
CTaBSIT OJJHOTO U3 CYIPYrOB B KpaiiHe HEOIaronpusaTHOE U HEYA00HOE MOJIOKEHHE.
B »TOM ciydae, BepoATHO, HEOOXOIWMO 3asBUTh O Pa3HOBHIHOCTH TakK

Ha3bIBaeMOW «KabanmpbHOW» caenku. KabanbHOW mpu3HAETCS CAeNKa, KOTOPYIO
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AUIo  ObLJI0O  MPUHYXKACHHO  OCYIIECTBUTh  HM3-32  CTE€UCHMSI  CEpPbE3HBIX
00CTOSITEILCTB B BEChbMa HEBBITOJHBIX AJiA ce0si 0OCTOSITENBCTB, HEKETU HHAs
CTOpPOHA peIlIniia BOCHOJIB30BATHCS ISl MPU3HAHUSA, TaKOW CHENKU KabambHOU
JTOJKHBI OJTHOBPEMEHHO MPUCYTCTBOBAThH BCE TPU YCIOBHUSI.

CornacHo k OpadyHOMYy JOTOBOPY MOKHO TIOPEKOMEHJIOBaTh, 4YTO OH
yCTaHaBIMBAET OJHOTO W3 CYNPYroB B IUIOXOE COCTOSIHHE, K MPHUMEPY, B 3TOM
cllydae, €clid YYUTBIBACTCS, UYTO BCE HAXKUTOE BO BpeMsi Opaka MMYIIECTBO U BCE
0e3 HCKIIOUEHHs MPHObUIM CTAaHOBITCA COOCTBEHHOCTBHIO HMHOro cympyra. He
OPUHATH TAKOTO poOJia COTJallleHue HEACHCTBUTEIBHBIM IOJHOCTHIO BO3MOXKHO
TOJIbKO JIMIIb B CYAEOHOM MOpSAKE IO COIJIACHIO CYIpyra, mpaBa KOTOPOIO
YIIIEMJICHBI.

Hcxons w3 BBIIECKa3aHHOTO, €CIU JOTOBOp, COJAEpKAT IOJOKEHUS,
KOTOpPBIE OTPAaHUYMBAIOT JEECIIOCOOHOCTh M TMPABOCHOCOOHOCTH CyNpyra u
POTUBOpPEYAT OCHOBAM CEMEHHOTO 3aKOHOJATENbCTBA, CUUTACTCS OECCHUIIBHBIM.
BHe 3aBHCHMO, OT NpU3HAHUS €r0 TaKOBBIM CYyJIOM, TO OpauHOE COTJIAlICHUE,
CUMTAETCS] HEOTHO3HAYHBIM, TIOCKOJIBKY (P)aKT BEChbMa HETATHBHOTO YTBEPKIICHUS
HEOO0XOMMO JI0Ka3aTh B CYJHOM MOPSIKE.

K »T0if mpobneme o mopsijake 3akitoueHus U PopMbl OpavyHOTO J10TOBOpA
BO3MOXXHO OTHECTH MpoOjeMy pa3Mep OpayHOro JOTOBOpa, CKOJBKO W KakKue
YCIIOBHS 00513aHO COACPKAThCSA B OpadHOM corameHud. HeobXoauMo BEIICITHTD,
YTO ATOT BOMPOC peIIaeTcs ABYMs Cymnpyramu. bpaunblii moroBop crocoOeH
COCTOSITh M3 OJHOTO TOJIbKO MyHKTa. K mpuMmepy, ompeaenuTs MOpsIoK J0JIEBOM
COOCTBEHHOCTH Ha BCE UMYIIIECTBO, HAKUTOE CyNpyraMu BO BpeMs Opaka.

Kak mpaBmio, IMTENBHOCTh B3aWUMOOTHOIICHUH MEXAY CyHpyramu
BIMSET Ha CcojAep)XaHuM OpadHoro noroBopa. B ciydae ecnu cornamieHue
3aKJII0UeH 70 Opaka WM CITyCTs BpeMs Mocie ero ohopMIIeHHS, pa3Mep UMEIOITIX
UMYIIECTBEHHBIX MPaB U 005S3aHHOCTEW CYNMPYroB, paBHO KaK MPUHIUI, MajoBar.
Bce 0e3 uCKIIOYEHHMS KEJNaHWE CTOPOH 4Yalle BCEro OPHEHTHPOBAHBI Ha
nepcnektuBy. Penkuil cimydaid oQOpMIISIIOT HMCKIIIOYEHUS, €CJIM BCTYNHBIIHE B

6p3‘—1HBIfI COI03 SBJIAIOTCA COOCTBEHHHKAMU A0OPOroCTroAmecro HCEABHUKXHUMOI'O
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uMmyliecTBa. JlaHHyr Tpymnmy JIFOAEH, Kak IPaBUIO, MHTEPECYET, KAK MOMKET
OTpPa3UThCS HAa MaTepHaNIbHOW OO0ECHeYeHHOCTH JBYX cynpyroB. K mpumepy,
yCTpaHEHHe, MpeoOpa3oBaHNe OPraHU3aLUH, PA30OPEHNUE U MTPOYNE YCIOBHS, TO YTO
npaBuia CewmeitHoro Konekca Poccuiickoit ®epepanuu HanpoTHB OpavyHOTO
JIOTOBOpa HE HMEIOT BC€ IIAHCHI OBITh B MPOTUBOPEUUU  MOJOKEHUSIM

I'paxxnanckoro Kogekca o mpaBax 1 00s3aHHOCTSIX TaKOTO HACIIETHUKA.

1.3 UmyuiecTBO CynpyroB Kak 00beKT O0pa4Horo J0rosopa

OcobeHHOCTh OpayHOro JOroBOpa 3aKIIOYAeTCs B €ro CoJiepKaHue.
Conepkanue npenonpeaeisiercs eAMHBIMU UHCTPYKIIUAMU, CHOPMYITUPOBAHHBIMU
B crathe 42 CemeitHoro Konekca P®D, koTopble COCTOSIT B TOM, YTO MYX U KE€Ha
MMEIOT MpaBa:

1. MOMEHATh YCTAaHOBJIEHHBIN 3aKOHOM IOPSIIOK COBMECTHOI'O UMYIIIECTBA;

2. ONpenenuTh TMOPSAOOK COBMECTHOM, JOJEBOM WIIM pa3/elIbHOU
COOCTBEHHOCTHU Ha OTJEIbHBIE BUIbl UMYILIECTBA, CIIUCOK KOTOPOTO HE OIPaHUYEH.

Bpaunsiii 10roBOop CrnocoOeH KOPPEKTUPOBATH TOJIBKO HMYIIECTBEHHBIE
B3aMMOOTHOIIICHHUS.  BCeBO3MOXKHBIE  €ro  TpeOoBaHHS,  3aTparuBaloIIUe
HEMMYIIIECTBEHHBIX OTHOILIECHUA MYyXa W KEHbI, HeleUCTBUTENbHbI. [1oapoOHbIN
CIIUCOK TOTO, YTO CYIPYTrd Kak BIAJEbI[bl MaTepHalbHBIX TIpPaB MOTYT,
JIOTIOJIHSIETCSL YKa3aHUEM, PaCHIUPSIONIMM 00JIaCTh UX OCOOCHHOCTEU: «OpadyHbIif
JIOTOBOP MOJKET OBITh 3aKJIIOYeH KakK B OTHOIICHHM HMEIOUIErocsi, TaKk U B
OTHONIIEHUM OyIyIero HMMYIIECTBA CYMPYyroB». A OHO HMEET BO3MOXHOCTb
YBEJIUYUTHCS, CTAHOBUTCS O0Jiee 3HAaUUMbIM, OCOOEHHO KOT'/la pa3roBOP MPOXOAUT
0 oXojAax, MPUOBLISAX, 0AHKOBCKUX MPOIIEHTaX U MpoUune.’

Cemeitnblii Kogekc ycTaHaBiIMBAaeT, 4YTO MOXET OBITh COJEpKaHHEM
OpadHOro JI0rOBOpaA:

1) mpaBau TpsMbie 00SI3aHHOCTH 10 00OIOTHOMY COAEPIKAHUIO;

! O.H. Hu3amueBa JloroBopHoe peryampoBaHne HMYIIECTBEHHBIX OTHOIIECHUH cynpyros. - Kasans: JIpoda, 2002, cT.452
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2) MeTOoJbl ydacTHs B 3apaboTKax APYT APyra, 4TO HEMaJIOBa)KHO, KOTIa
Cylpyram MpPUXOJUTCSI MMETh JEJI0 C HEABMKUMOCTBIO JHOO NpEeIIpUATHEM,
JAIOIIMM KaK J0XOJI, TaK U PacXombl;

3) TMOpsAAOK HaHECEHWs JIOOBIM U3 CYNPYroB CEMEHHBIX 3aTpaT
0€30THOCUTEIFHO K CTEIIEHU MaTepUaIbHON COCTOSITEIbHOCTH CEMBH.

DTOT CIUCOK HE SIBJISETCS MOJHBIM, TAKUM 00pa3oM, B OpayHbIid JIOTOBOP
MOTYT OBITh 3aHECEHBI BCEBO3MOKHBIE YTBEPKACHMUS.

HeoOxoqumMo TMOHSATP O KakOM HEMOCPEACTBEHHO UMYIIECTBE UACT
pasroBop, MOCKOJIBKY OOBEKTOM OpayHOIro JOTOBOpa CUHTAIOTCS MaTepHalbHBIC,
oOpasymomuecs B CBA3M C MMYIIECTBOM M IO MOBOAY COOCTBEHHOCTH IIpaBa U
npsiMble 00SI3aHHOCTU KaXKJI0TO U3 CYPYTOB.

[Ton umMyIeCTBOM MOHUMAETCS €AMHUYHBIEC BEIIM JIHMO0 UX COBOKYITHOCTD.
HMy11ecTBO CyNpyroB CKJIa/bIBa€TCA U3 COOCTBEHHOCTH, HAKUTOIO UMH BO BpeMs
nercTBUs Opaka, 1 COOCTBEHHOCTH Ka)KJ0r0 U3 CYyNpPYIoB.

CoOCTBEHHOCTh, KOTOPasi MOXKET OBITh SIBJISITHCSA K HAXUTOMY CYNpPYTraMH,
BO BpeMs Opaka MpeACTaBIEHO JIOBOJIBHO IIMPOKUM CIIMCKOM B IIYHKTE 2 CTaTbU
34 CK PO.

K coBMecTHOMYy HMYyIIECTBY, Ha)XUTOMY CyNpyramum BO Bpems Opaka,
OTHOCATCA JOXOAbl K&XJOr0 M3 CYNPYroB OT TPYJIOBOH JESATENBbHOCTH,
NPEANPUHUMATEIBCKON  JIESITEIBHOCTA WM PE3YJNbTaTOB  MHTEJUIEKTYAJIbHON
NeSATEIbHOCTH, TMOJTYYEHHbIE MMM MEHCHH, MOCOOMS, a TAaKKe HHbIE IEHEKHbBIC
BBIIUIATHI, HE HMEIOIIME CHENUaIbHOrO I1EeNeBOro HazHadeHus. OOmum
UMYILIECTBOM CYNpPYTOB SBIISIIOTCS MNPUOOpPETEHHbIE 3a CYET OOUIMX JI0XOJOB
CYNpPYroB JABW)XUMbIE M HEIBUKMMBIE BEIM, LIEHHbIE OymMaru, BKJIAJbl, JOJIU B
KaluTajle, BHECCHHBIE B KPEAUTHBIE YUYPEKICHUS WIA B WHBIE KOMMEPYECKHE
opranuzauuu. 1 moboe npyroe Ha)XxuToe Cynpyramu B repuoj Opaka UMYIIECTBO
HE3aBUCUMO OT TOT0, HA UMs KOTO M3 CYHPYroB OHO MPUOOPETEHO MO0 HAa UMs
KOI'O WJIM KEM U3 CYIIPYTrOB BHECEHBI IEHEKHBIE CPEJICTBA.

[IpaBo Ha oOlIee MUMYIIECTBO CYNPYroB NPHUHAMJEKHUT TaKkKe CYNpyTy,

KOTOPBIN B epro Opaka OCYIIECTBIISUT BEACHUE JOMAIITHETO XO3MCTBa, YXO/I 32
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J€TbMHU WIM MO JIPYTUM YBaXKUTEIbHBIM MPUYMHAM HE UMEI CaMOCTOSATEIBHOIrO
noxona. Bnanenue, nonb3oBaHue U paclopsKeHUE 0OIIMM UMYIIIECTBOM CYNPYTOB
OCYILIECTBISIOTCA IO OOOIOAHOMY COTJIACHIO CYNPYIOB, TaK IMPHU COBEPIICHUU
OJIHUM U3 CYIIPYTOB CHEJKHU IO PACHOPSKEHUIO OOIIMM MMYIIECTBOM CYIPYIOB
MpeAnosaraeTcs, 4To OH JAEUCTBYET € COTJacus APyroro Cymnpyra.

B cnyuae paznena oOero MMyIiecTsa Cynpyros B epuoj Opaka Ta 4acTh
oOIIero MMyIlecTBa CyIpyroB, KOTOpas He Oblla pas3felieHa, CUUTACTCS HUX
COBMECTHOE UMYIIECTBO.

[loMuMO »3TOrO y KaxAaoro W3 CYOpPyroB HUMEETCS HMYIIECTBO,
SBJIIONICECS] €r0 JIMYHOM COOCTBEHHOCTHIO. 3aKOHOM MPEAYCMOTPEH CIIHCOK
YTBEPKICHUM, TO3BOJAIONIUX CICPKUBATH JIMYHOE HMMYIIECTBO KaXXJIOTO U3
CyNpPYroB OT KX COBMECTHOTO UMYIIECTBA.

K wuMymecTtBy KaxXaoro H3 CYNpPYroB CJIEAYeT OTHECTH HMYIIECTBO,
MpUHAJJICKABIIIEE KaXJIOMY H3 CYNPYroB JO BCTYIUIGHHS B Opak, a Takxke
NpUOOPETEHHOE KaXIbIM U3 CYNPYroB BO BpeMs Opaka, HO Ha CpEICTBa,
MpUHaJJIeKaBIIME eMy 0 Opaka.

COOCTBEHHOCTBIO ~ KaXJOr0 M3 CYIOpPYroB  SIBIISIETCA  MMYIIECTBO,
MOJIYYeHHOE OJTHMM W3 HHUX BO BpeMs Opaka B Jap, B MOPSIKE HACICIOBAHUS WU
110 UHBIM O€3BO3ME3IHBIM CHCIIKAM.

I[To nmocneguemy I'K P® napenuwe, compoBoxaaeMoe Iiepenaden napa
oJlapsieMOMy, MOKET ObITh coBepuieHO ycTHO. Ilepenava gapa ocyuiecTBiIsieTCS
MOCPEACTBOM €r0 BPYYEHHMS, CHUMBOJIMYECKOM mepenadud JuO0 BpydCHUS
MIPABOYCTAHABIMBAIOIINX JOKYMEHTOB.

Jlns  Ttoro 4rtoObl TMOMAPEHHYIO BEllb MOXHO OBLJIO OTHECTH K
COOCTBEHHOCTH OJHOTO W3 CYINPYroB, HEOOXOAMMO, 4YTOOBI nap ObUT crernaH
MMEHHO B TIOJIb3Yy ATOTO Cylpyra, a He B MoJib3y oOoux. [IpaBUSIbHBINA MOIX0MI K
PEIIEHUIO 3TOr0 BOIPOCA MPEJCTABISET MPAKTUYECKUN HHTEPEC, MOCKOJIBKY OT
ATOTO 3aBHCHUT, KAKOW MPABOBOM PEKUM PACIPOCTPAHSIETCS HA KOHKPETHYIO BEIlb.
Onpenenuthb, KOMY ObUI clIeJaH TOT WIM MHOM MOJAPOK, o14ac ObIBAET HEMPOCTO.

[Ipu omnpeneneHun oAAPSEMOrO, TAKKE YUYUTHIBACTCS XO3SIMCTBEHHOE
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Ha3HA4YeHHE MOJAPEHHOro wuMyliecTBa. MHTepecHO, eciau B JAap MOJIy4YeHBI
IpEeAMEThl JJOMAIIHEr0 XO35UCTBA, TO 00Jiee OCHOBAHUW CUUTATh, YTO JIAHHBIE
BEIIM a/IPECOBAIUCH JAPUTENIEM KaKIOMY CYNPYTy M, TAKUM 00pa3oM, SBISIOTCS
COBMECTHOM  cOOCTBEHHOCThIO. Ecim B MOAApOK  TOJY4YEHBI  BELIU
WHUBUYAJIbHOTO TIOJIb30BaHMsl, TO OHU CUMTAIOTCS COOCTBEHHOCTBIO CYIIPYTa,
KOTOPBIN MOJIb30BAJICS 3TUMHU BEIIaMH.

NmymniecTBO, MOJy4€HHOE OJHUM M3 CYIPYTroB BO BpeMsi Opaka MO WHBIM
0€3BO3ME3THBIM CJIEJIKaM, TAK)KE CUUTACTCS] COOCTBEHHOCTHIO JAHHOTO CYTIPYTa.

C BBeZieHHEM B 3aKOHE HACTOAIIETO OCHOBAHHUS CBSI3aHO C U3MEHEHUSIMU B
HKOHOMHUKE CTPaHbl, U B IJIaBHYIO OYEPETHOCTD C MPOLIECCOM PAa3roCy1apCTBICHUS
UMYIIECTBA, TMPABOBBIMH OCHOBAMU KOTOPOTO SBISAIOTCS aKIIMOHUPOBAaHWE
NPEeANPUATANA W TpUBATH3ALMA KUIUIIA. B pesynbTaTe mpUBaTU3ALMK SKHIIAIIA
KHUIJIOE TIOMEIICHHE OECTNIaATHO MEPEXOAUT TOCYIapCTBOM B COOCTBEHHOCTH JIFOJICH.
B nByx BapraHTOB TpakiaHe MOTy4YaloT UMYIIECTBO MO 0€3BO3ME3IHBIM CICTKAM.

Bemm nHAMBUIYyaIbHOTO OJIb30BaHUS MPUOOpETaeTCa BO BpeMs Opaka 3a
CU4eT COBMECTHBIX CPEJICTB CYMNpPYroB, MPU3HAIOTCS MMYIIECTBOM, TOTO CYMpYyTa,
KOTOPBIH BOCIIOJIb30BAJICS] UMHU.

HckmoueHneM U3 1aHHOTO MpaBUila CYUTAIOTCS IParolieHHOCTH U Jpyrue
IPEIMETHI POCKOIIH, KOTOPHIE OMPEEICHBl 3aKOHOM K COBMECTHOMY MMYIIIECTBY
CYINPYTOB, YTO OHU MPUHAJJICKAT K BEl]aM UHAUBUIYaTLHOTO UCIIOJIb30BaHUSI.

Kaxxnomy u3 cynpyroB OTHOCHTCS TIPaBO COOCTBEHHOCTH HA HOBYIO BElllb,
MPOU3BEACHHYIO JIMOO CO3JJaHHYIO UM JIsl c€0sl ¢ COOJIFOACHUEM 3aKOHA U JIPYTUX
3aKOHHBIX JICVCTBUM.

CrnenyeTr oOpaTuTh MHTEpEC HA YKa3aHHE B 3aKOHE O ATOM, TO YTO MPaBO
COOCTBEHHOCTH Ha HOBEHINYIO Belllb, TOSBIAETCA TOJIBKO TMPH YCIOBUU
COOJIIOJIEHUsI 3aKOHa JMOO JpYrMX 3aKOHHBIX akToB. K mpumepy, JuIo,
BBITIOJHSIONINE CAaMOBOJIFHYIO TOCTPOIKY, HE OOpeTaeT Ha Hee BO3MOXHOCTH
UMYILECTBA, U CJIEA0BaTEIbHO, HE BIPAaBE PaclopsHKaThCsl MOCTPOIKOM Mpo1aBath,

JapUTh, CIABaTh B apEHLy, COBEPILATh IPYTHUE CACIIKH.
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I'maBa 2 U3meHeHHe, pacTOp;KeHUe U HeleliCTBUTEIBLHOCTh OPa4YHOIO

JI0roBOpa

2.1 U3MeHeHUE U PACTOPKEHHE J0T0OBOpa

B MOMEHT nencTBus 3TOr0 JIOTOBOpa OJIMH M3 CyHNPYrOB HE BIIPaBe
BO3JIEPKAThCSl OT HCIOJHEHHWs ero. B maHHOM ciiydae (uKCuUpyercs MHpaBHIIO
WCITOJIHEHHS JJOTOBOpA: €CJIM JOTOBOP 3aKIIOYEH, €r0 HEOOXOAMMO BBINOJIHSATS.
JlanHOe HE 3HAYMT, YTO TPEOOBAHUS U MOJOXKEHHUS OPAauHOTO JOTOBOpPA, 00SI3aHBI
ObITh TAKMMHM K€ B TEUEHHE BCEro 3Tama JelcTBUs aoropopa. Taxke OpadyHbIi
JIOTOBOP MOXET OBbIThb M3MEHEH B JPYroe€ BpeMsl IO COTJAIICHHIO CYINPYroB.
HenocpenctBenHo cornameHue o0 U3MEHEHMHM M IPEKpallleHud JI0roBopa
IIPOU3BOJIMTHCS B TAKOW K€ MUCbMEHHOU (popMe, COOCTBEHHO Kak caM OpadHbIi
JIOTOBOP.

[Tpu u3mMeHeHnn JOroBopa MOJIHOMOYHUS U IPsIMblEe O0S3aHHOCTH CYIIPYTOB
IPOJOJDKAIOT CYIIECTBOBaTH B TOM ke Buae. K mpumepy, Myx oOs3aincs 1o
OpauHOMy JIOTOBOpPY 3a4MCIIATh Ha NpPOXUBaHUE 3KE€Hbl 75% J0XOJOB OT
IPEANPUHUMATEIBCKON JEATENbHOCTH. Tak Kak, NMPOM30LUIO YXYALIEHHEM €ro
MaTepUaIbHOIO MOJOKEHUS, MOHAJOOUIOCh YMEHBIIUTh OOBEM MEPEUUCICHUS.
CrnenoBaTenbHO, NpPU JOCTHIKEHHWU STOrO COIVIALIEHHWS MO JAaHHOM mpobieme
OpauHblil ToroBOp OyAeT CylIeCTBOBAaTh B U3MEHEHHOM Buje. [lpu npekpanieHun
JIOTOBOPA IEHCTBHUE MOJTHOMOYMH, 00SI3aHHOCTENH 000MX CYIIPYroB IPEeKpalaeTcs.

Opnako  ofemaHue  CTOPOH  SIBIIAIOTCS  NPEPBAHHBIMU  JIMOO
BUJIOM3MEHEHHBIMU C MOMEHTA 3aKJIFOUEHHUs JAHHOTO COTJalleHHs] 00 U3MEHEHUU
aubo TpeKpalieHue JoroBopa, TaK Kak JApyroe HE YCTaHOBIEHO B
JIOTOBOPEHHOCTH.

OOHOCTOPOHHMI  OTKa3 OT MCIHOJHEHHs OpadyHoro JOroBopa He
nomyckaetcss (myHKT 2 4acth 1 cratbs 43 CK P®). B cnywae ecnum He ObLio,
JIOCTUTHYTO COTJIACHE MEXIY MYKEM U KEHOU OpayHbIN JOTOBOP CIOCOOEH OBIThH

U3MEHEH, JIMOO pacTOpPrHyT B cyneOHOM mopsiake. [IpakTruueckne HUKaKWe WHbBIS
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JUYHOCTH HE UMEIOT MpaBa TOBOPUTH MOJ00HOTO po/a yKa3aHUU.

VYkazanus o mnepeMeHe JHOO pPACTOPKEHHUS JOTrOBOpa MOXKET ObITh
OOBSBICHO OJHOI CTOPOHOI B CyJl TOJBKO IOCIJE MOJy4YeHHUS OyMa)kKHOTO OTKa3a
JPYTOM CTOPOHBI Ha TO YTOOBI U3MEHUTH WJIH PACTOPTHYTH JTOTOBOP.

Taxxe OpauHblii JOrOBOP CHOCOOEH SIBISITHCS HM3MEHEHHBIM JIHOO
pacTOprHyTHIM CYJOM B TMOpSIKe, KOTOpPBIE YCTAaHOBIECHBI [ pakIaHCKUM
Konexkcom Poccuiickoit denepanuu  ajis U3MEHEHUS JTMOO paCTOP>KEHUS MHOTO
noroBopa (yacth 2 ctaths 43 Cemeitnoro Koaekca Poccuiickoit @eaeparun).

B mpunmnune mo TpeGoOBaHHMIO OJHOW W3 CTOPOH JOTOBOP MOXKET OBITH
U3MEHEH JMO0O0 pacTOPrHYT IO PELIEHUIO0 CyJa TOJIbKO MpU CYLHIECTBEHHOM
HapyLIEHUU JOTOBOPAa OJHOTO M3 CYNpPYyroB. JlaHHOE OOCTOSITENBCTBO CIOCOOHO
SBJIATHCSI OCHOBHOM MIPUYMUHOM JIJISl U3MEHEHUsI, PACTOP>KEHUs OpayHOro JOroBOpa
B cyJie. * 3HAUUTENIbHBIM MPU3HAETCS HECOOIIIOICHHE, KOTOPOE BIEYET ISl APYTron
CTOPOHBI TakoW ymiep0, Ha 4TO OblIa BIpPaBE PACCUMTHIBATH NPU 3aKIIOUECHUHU
noroBopa (yacth 2 cratba 450 ['K P®). HenocpenctBeHHo moa yiepoom B 3TOM
cilyqae He0OXOAMMO OCO3HATh TO, YTO HPABCTBEHHBIN yIIepO, HAHECEHHBIN PAIOM
O0OCTOATENBCTB JJAHHOTO JOroBOpa OJHOM cTtopoHOi. IIpu cocTaBieHHMH IaHHOTO
JIOTOBOpa OpayHOTO JOTOBOpA JIyYIlle BCErOo yKa3aTh HapYIIEHUs, KOTOPBIC
MPU3HAIOTCS  CYIIECTBEHHBIMHM W MOTYT TIOBIHMATH Ha M3MEHEHHS JHOO
aHHYJMpOBaHUE OPayHOTO JIOTOBOPA.

COOTBETCTBEHHO,  YTO  HM3MEHEHHS  OOCTOSITENBCTB,  MPU3HAETCA
CYLIECTBEHHBIM, KOTJla OHM H3MEHWIHCh HACTOJBKO, YTO, €CIH 00€ CTOPOHBI
MOTJIM 3TO pa3yMHO HpeasuaeTb. OTcCroa HEOOXOIMMO OCO3HAaThb W3MEHEHHE
MMYILIECTBEHHOT'0 MO0 CEMEUHOI0 COCTOSIHUSL CYynpyroB. PaBHO Kak U B IPOLLIOM
clly4ae, TaKhue HM3MEHEHHS HYXHO ObIJI0 Obl 3a0JIarOBPEMEHHO OIPEICIHUTh B
OpayHOM JIOrOBOPE B COOTBETCTBUM MPUUYUH €T0 TIEPEMEH JINOO PACTOPKEHUS.

OnmHako Cympyr MMeeT MpaBo MOTpeOoBaTh OT WHOTO CyNMpyra BO3AAHUS
pPacxoJ0B, MPUIMHEHHBIX U3MEHEHHEM JTHOO0 PACTOPKEHHEM OpavyHOro J0roBOpa

TOJIBKO JIMIOb B OJTOM ClIydac, €CJIIM OCHOBAHUCM [JII HU3MCHCHUIA 00

8 JI.B. MakcumoBuu Bpausstii 1oroBop (KOHTpakT). - M.: «Ock-89», 2005, ct.112



28

pPacCTOpXKEHUSI J10rOBOpa IMOCIYXHWJIO CYIIECTBEHHOE HApyIIEHHE J0roBopa co
JIPYTrOf CTOPOHBI.

OnHako eclii W3MEHEHHS HEKOTOPBIX TpeOOBaHUM OpavyHOro JOroBOpa
npaBa U NpsMble 00S3aHHOCTA CTOPOH OCTAIOTCS B UBMEHEHHOM BUJIE, TO JIOTOBOP
COXpaHsieT COOCTBEHHOE JCHCTBUE, COJIEPI)KaHNE BCEX 00513aTEILCTB.

Bpaunslii 10roBOp, MUIAIIErOCs XapakTepa ClnocoOEH COXPaHUTh U3MEHEHUS
U MPEKpalleHusi CyJIOM 3HAYUTEIbHO Yallle U B 3TOM KOJUYECTBE MPHUCYTCTBUE
HEXBATKH BCEX YCIIOBUI MPEAYCTaHOBIEHHBIX B cTathe 452 ['K PO.

3a HeolpeAeIeHHOE BpeMs JEMCTBUA JaHHOTO JOTOBOPA OJMH U3 CYNPYTOB
MOJKET CJIECTBEHHO CTaTh HETPYJOCHOCOOHBIM, HAlpUMeEp, MOTEpSATh padoTy.
CootBeTcTBUE NpUOBUIM OOOMX CYNPYrOB MOMKET HM3MEHUTHCS KpaiHe, YTO
YCIJIOBUSI JJOTOBOPA OKaXKYTCS OUYEHb HEOJAronpusaTHBIMU JIJIsi cTopoH. K npumepy,
CYNpyr UMEET, HE OYEHb OOJBIION JO0XOJ BBIHYXIEH OyIeT colepKaTb JPYyroro
cynpyra >KUBIIUNA Jydiie, yeM OH caM. [lo 3Toil mpuumHe ydine B OpaydHbId
JIOTOBOP BHECTU OTHENbHBIA pazaen «llopsalok u3MEHEHHUs U PpacTOpPKEHUs
OpayHOro JI0roBOpa», KOTOPBIM MOMET BKIIOYATh, CJIEAYIOIIHE YCIOBHS:
«bpaunblil 1OroBop MOET OBITh U3MEHEH JINOO, PACTOPTHYT B JH0O0E BpeMs IO
HalllEeMY KEJIaHUI0, U MOJJIEKUT HOTAPUATBbHOMY YJIOCTOBEPEHUIOY.

Ecnu mpucyTcTByeT, HaiauuMe crnopa Cpeau Jdil OpayHoro J0roBopa,
MOET OBbITh, I3BMEHUTHCS, TNOO PACTOPTHYT MO TPEOOBAHHIO MIEPBOTO CYNpyTa B
cyne.

B mpoekte Cemeitnoro Konekca Poccuiickoit denepanuu miIaHUPOBaIOCh
BHECTHU JIONOJIHUTENBHBIE YCIOBUS M TOJIOXKEHHUS], Pa3pellalole Cyay U3MEHUTh
a1M00 aHHYJIMPOBaTh OpavyHbIM JOTOBOP B MPOCTOM MOPSAJKE CPEAM HEXBATKH BCEX
ycioBuid yka3zaHHbIX B cratbe 451 'K P®. Ha pnaHHblli MOMEHT ceMeiHOe
3aKOHOJATEIbCTBO HUKAK HE CO3/IaeT JJI JOTOBOPA HUKAKHUX MOTPEITHOCTEH.

HenocpenctBeHHO OpadHOe COTJAlllEHHE CMOXET W3MEHHUThCS JIM0O
pacTopruyT, 1100 MO B3aUMHOMY COTJIAIIEHUIO CYIIPYTOB, MO0 MO PELICHUIO Cyia
Ha OCHOBAaHUHM YCJIOBHM OJHOrO M3 cynpyroB. B onHOM cnydae OH sBisieTCs

M3MEHEHHBIM JIH00 pacTOpPruoyTbiM ¢ MOMCHTA IMOAINMMUCAHHA NAHHOI'O COIJIAIICHUS,
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€CJIM IPYTOU CPOK HE YyKa3bIBACTCs B JAHHOM COIJlalleHuu. B npyrom cinydae — B
NEPUOJ BCTYIUICHHUS PEIIEHUS CYJEOHOI0 3aKOHOIaTeNbCTBA B 3aKOHHYIO CHITY.

B cooTBercTBUM ¢ CyAeOHOW MPAaKTHUKON MO W3MEHEHUIO, PAaCTOPKEHUIO
CYIIPY’KECKHUX JOTOBOPOB OTCYTCTBYET, TaK KaK M3MEHEHUE M IIpEKpalleHue
JIOTOBOpA B CyZ€ ITOCTABJIEHO TakK, YTO YCJIOBMSI €/1Ba JIM KOTJa-HUOYAb CIIyUUThCS
Ha npaktuke. CornacHo nocieaneil pepakuumu ctatbu 43 CemeliHoro Kopekca
Poccuiickoit ®depeparuu cojepkar TOJBKO OTCHUIKY K Hopmam ['K P® 006
WU3MEHEHUH U PACTOPKEHNU OPavyHOTO JOroBopa. AHAIN3 TAKUX OCHOB IMPUBOIUT K
PELIEHNIO, YTO OHM ACHCTBYIOT HEMOCPEACTBEHHO HA YPETYJIMPOBAHUE TOPTOBBIX

AOT'OBOPOB.

2.2 HeteliCTBUTEJIBHOCTD JI0TOBOPA

CoOcTBeHHO  MpuU3HAHUE  Opaka  HEACHCTBUTENBHBIM  HAa3bIBACTCA
aHHYJIMPOBAaHUE BCEX €r0 YCIOBUM M 3aKOHHBIX IIOCJIEACTBUIM B NEPHUOJ €r0
perucTpanuu.

Opnako, Opak TpHU3HAETCS AaHHYJIUPOBAHHBIM IIPU TaKUX HEXBATKU
YCIIOBUIM PETUCTpallMu B Opak Kak: COBMECTHOE COIJIaCHe CYNPYroB U JOCTHKEHUS
CyNpyraMmm OIpEAeNICHHOro Bo3pacrta. Takyke Opak, 3aKIFOUEHHBIN TpakaaHaMH,
OJIHA U3 KOTOPBIX COCTOSIT B 3apErMCTPUPOBAHHOM Opake, MpU MPUCYTCTBUU
MEXIy HUMU 3alpEeTHBIX CTENEHEW poACTBa; Opak, 3aperuCTPUPOBAHHBIA MEXIY
YCHIHOBUTEJIEM M YCBHIHOBJIEHHBIM;  Opak,  3aperucTPUPOBAHHBIA  C
HeleecrnocoOHbIM TpaxaaHaM. OCHOBaHMEM, MJii HM3BECTHOCTH 3TOro Opaka
AHHYJIMPOBAHHBIM SIBJIIETCS CKPBITUE WHBIM U3 CYIPYTOB NMPUCYTCTBUE Y HETO
BUY-undexun 1160 BEHEPHUUECKOTO 3a0071eBaHUA. [Ipusnaercs
aHHYJMPOBaHHBIM Opak, 3aKJIFOUEHHBIH B OTCYTCTBUE HAMEPEHUs CO3JaTh CEMBIO,
TO €CTh, «(DUKTUBHBI OpaK».

Takxe eciu HeCOBEPUICHHOJIETHUN CYNpYyT B NMEPUOJ NPEIbSIBICHUSA HCKa
HUKAK HE JIOCTUTHYJ COBEPILECHHOJIETHS, TOrJAa NMPAaBOM HMCKa Ha MNPEIbsSBICHUE

06HaI[aCT OH CaM, pOAUTCII. PO]_II/ITCJ'II/I HMCIOT IIpaBO IPCABABUTL MHCK
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HE3aBUCUMO OT XOTEHHUSI CAMOr'0 HECOBEPILIEHHOJIETHErO cynpyra. Ho cornamenne
HECOBEPIICHHOJIETHETO Ha MIPUHSTHSI HEIEHCTBUTEIBHBIM OpakoM, BCE-TaAKU UMEET
IIPaBOBOE U 0CO00€ 3HAYEHUE.

BeposATHO, TOJIBKO JMIIB IPUCYTCTBUE HACTOSIIEW ONACHOCTH 310POBBIO
HECOBEPIICHHOJIETHErO OyAET MPUHAT aHHYJIUPOBAHHBIM OpakoM M MPOTHB BOJIU
€ro.

Ecnu HECOBEPIIEHHOJIIETHUN CYIIPYT K MOMEHTY NPEAbSIBICHUS, IPaBO Ha
pU3HAHUE HEJCHCTBUTENBHBIM OpPaKOM JOCTUT COBEPILIEHHOJETHS, BO3MOXHOCTh
B IIPEACTABJICHUHM HCKA MPUHAJIEKHUT TOJBKO eMmy. VCKIIOUeHHEeM CUYuTaeTcs
BapHaHT HEJEECIIOCOOHOCTH TAaKOTo CyIpyra YK€ IIOClieé CBEpIICHHE WM
COBEpILIECHHONETHS. B JaHHBII MOMEHT Takoe NpaBO Ha MPEIbSABICHUSA HCKa
JOJKHO OBITh MEpEaHo ONEKYHY JTUO0 IPOKYpOpY.

Korpa ob6a cynpyra neiicTBOBaiM BUHOBHO, IPUHATHE HEAECHCTBUTEIbHBIM
OpakoM clieflyeT MpeanoJjiaraTh Kak Mepy OTBETCTBEHHOCTH. Takye BO3MOXHa
oOcTaHOBKa, Korjga o0a cymnpyra jeiictBoBanu HemoBuHHO.” K mpumep, ecnu
rpakJaHe, HE 3HAJIM O MPUCYTCTBUM y HHX, 3alpElICHHBIX YPOBEHb POJCTBA.
HeB3upas Ha HEIOCTATOK BUHBI ¢ 00EUX CTOPOH, Opak BCce paBHO MpHU3HAH Oyner
HEJICCTBUTEIIbHBIM.

OnHako TOJIBKO HAJIWYUE BECOMBIX OOCTOSITENBCTB, CIY>KalIUX OCHOBOM
JUIsL TIpUHSATHS Takoro Opaka aHHYJMPOBAHHBIM, OHM HE BJEKYT 3a CcoOoM
aBTOMATUYECKU aHHYJIMPOBaHHBIM OpakoM. CyJ IOJKEH BBIHECTH CBOE PEILLIEHUE O
MPUHATUE €r0 HEACHCTBUTENBHBIM OpaKkoM.

bonee wacro BcTpeuaroTcs  OCHOBaHMs, JJii NPUHATUS  Opaka
HEJICUCTBUTEIbHBl — JTO peructpauus ¢(UKTUBHOro Opaka. J[lelicTByroiee
3aKOHO/ATEJIbCTBO TO3BOJISIET pacUEHUBATh B KauecTBE (PUKTUBHOrO Opaka, B
KOTOpOM 00a cyrnpyra He UMM BO3MOKHOCTH €03/1aTh ceMblo. [Ipu 3akmtoueHun
(buKTHBHOTO Opaka Cynopyrd Bcerja IMpecienyloT IOCTaBJIEHHbIE —LEH:
npuoOpeTeHne MOJIHOMOYUH Ha JKUJIOe MOMEIICHNE, Ha TPakJaHCKOE MPaBoO U TaK

nanee. ['JlaBHBIM TIpU3HAKOM (PUKTHUBHOCTH Opaka CUMTAeTCSi HE MOTHBBI

% 0.A. KaGbimes Jlnambie 1 MMYIIECTBEHHBIC ITPaBa M 0053aHHOCTHU CYIPYTOB MO poccHiickoMy 3akoHoaaTenbeTBy. — M.: ITIPOP, 2000. ct.185
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3aKJIIOUEHUS, @ OTCYTCTBHE HAMEPEHMSI CO3/IaTh TYEHKY 0OIeCTBa, TO €CTh CEMBIO.
[ToaTOoMy, ecnu rpaxkaaHe BCTYNWIM B Opak, MPECNenylOT KOPBICTHBIE LETH, U
CO3/1aI0T MPHU 3TOM CEMbIO, TaKOil Opak He CIIOCOOEH paccMaTpUBATHCA B KAUECTBE
(GUKTUBHOTO Opaka M CYUTACTCS ACHCTBUTEIBHBIM.

O4eBUHO, pacCMOTpPEHHE Jed O NPU3HAHWU BBIMBILIUIEHHOTO Opaka
BecbMa TpynaHO. IIpexae Bcero CiaoKHO J0Ka3aTh OTCYTCTBHE CBOMX IUIAHOB Ha
co3ganue cembu. Cynpyru Mo poCCUUCKOMY 3aKOHOAATENIbCTBY HE 00S3aHbBI )KUTh
BMECTE, MO3TOMY JIPYrO€ MECTO YKUTEIbCTBA MO C€0€ HE CUMUTAETCA OCHOBOM C
[ENbI0 OTHECEHUS TaKOro Opaka K CTENeHH (PUKTHUBHOTO.

OpnHako UCK O MPUHATHUS HEJACHCTBUTEIHLHBIM (PUKTUBHBIM OpakOM MOXKET
TOJBKO MPEACTaBUTh MPOKYPOp WM CYNPYr, HUKAK HE MOHMMAas O (PUKTUBHOM
Opake. A 1MIl0, BAHOBHOE B 3aKJIIOUYEHUE HEACHCTBUTEIBHOTO Opaka, HE MMEET
IpaBo Ha MpeabsaBiIeHUs Ucka. [IpegocraBieHre Takoro eMy npaBa IpOTUBOPEUHT
NPUHIUIY NPaBUIBHOCTH M HOpMaM Mopaidd. Hu OJuH 4YenoBeK M HU B KOEM
cllydae HE BIIpaBE CHauaja 3aKII0YUTh aHHYJIWPOBAHHBIM Opak, 3aBEJOMO 3Has O
nperpagax K Hemy, a IOTOM KOTJa CTaJI0 €MY BBITOJIHO, TPEOOBAaTh YTBEPKICHUE
€r0 HEJACHUCTBUTEIBHBIM.

Taxke Ha HWCKM O TPUHATHE HEJCHCTBUTEIBHBIM OpakoM HE
paccMaTpUBaETCs UCKOBAsl TaBHOCTh. VICKM MOTYT OBITb NPEICTABIECHBI B MHOE
BpEeMs B IEpUOJI IeHCTBUS Opaka.

[locnencTBreM MNpPUHATHS TAaKOro Opaka HEACHCTBUTEIbHBIM CUUTAETCS
aHHYJIMPOBAaHUE BCEX 3aKOHHBIX pe3yJbTaToB Opaka. OJIHAKO NpHU3HAHUE
HEJICHCTBUTEIBHBIM OpakoM JaeT IIaHC MPEKpPaTUTh IMPABOOTHOIIEHUS, HO U
BOCCTAHOBUTH OTHOUIEHUS, UMEIOIEE JO PErHUCTpalliy Opaka.

O6a cympyra TepsitOT MpaBO Ha3bIBaThCS 0OMmIeH (amuineit, mpaBo Ha
IPaXKIAHCTBO, HA HCIOJb30BAHUE >KWJIBEM Cylpyra, HpaBO Ha MOJy4YeHUeE
QIMMEHTOB U JpYTHUe Mpasa.

bpaunsiii moroBop, 3aKIIOYCHHBIM OOOMMH CYNpyramu, MPU3HACTCS
HEJICHCTBUTEIBHBIM, TaK KaK HAJIMYME Opaka CUMTAETCs HEOOXOUMBIM (PaKTopoM

TAaKOI'o JO0IroBopa.
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B apyrux caydasx HEOEHCTBUTENBHOCTb BCEX IIPABOBBIX IOCIEACTBHU
IPUBEJIO K HAPYILIEHUIO HPAaBOB J100pOCOBECTHOTO cynpyra. HexelictBUTenbHOCTD
IIpaBa Ha MOJyYEHUE AIMMEHTOB MOKET JIMIIUTh YECTHOT'O CyIpyra BO3MOKHOCTH
nosyuyeHus: cpelacts. Iloaromy B OpauHOM J1OroBOpeE SIBISETCS AEUCTBUTEIbHBIMU
TOJIBKO TaKW€ IMOJIOKEHUS, KOTOpbIE yIOOHBIE JJIl YECTHOIO Cympyra. Takxke 3To

KacacTCia aJIJMMCHTOB.
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I'maBa 3 bpa4Hblii 10roBOp B 3aKOHOAATEIbCTBE 32apy0e:KHbIX CTPAH

3.1 Bo3HUKHOBEeHHEe W YCTAHOBJICHHe Opa4yHOro [0roBopa B

3apy0eKHbIX CTPAHAX

B EBpone n Ha Pycu «CBSIIIEHHBIN COO3» 3aKIIOYAJICA HCKIIOUUTEIBHO
TOJIbKO 1IEPKOBBIO. YCTaHOBJIEHHWE OpayHOro COTJAIICHUS HA4yajoCh TOJIBKO B
Havasne 20 Beka Bo @panuuu, Aurnuu, ['epmanun, ABctpuu. [loroBop npuoodpen
0C00YIO IOPUAMUYECKYIO CHITY C T€X TIOp, KOTJa B3aMeH IIEpKOBHOMY OpaKy MpHILeT
cBeTckuii Opak. Crenku, KOTOpble 3aKJIIOYaJuCh CYINpPyraMu IO TOBOIY
COBMECTHOTO HWMYIIECTBA, CTaJM Ha3bIBaThCAd OpayHbIMU KOHTPAKTaMU B
I'paxxnanckom Konexkce ®@panmuu 1804 roma. IloHsTue goroBopa CTayd
unaeHTnuHbl. Ctatbst 1101 gpanmysckoro 'K cuntaercs 1oroBop Kak coriyaieHue,
0 KOTOPOMY OJIHO WJIM HECKOJIBKO JIML[ OOSI3aHbI, OTIpPaBJI€H HAa paTU(UKAIUIO
aBCTpHUIICKOMY umIiepatopy, u ®@pani| cpasy ke ero paruduiuponai. Takas xe
aHajoruyHasi ¢opma OpadyHOro KOHTpaKTa nosisuiack B 20 Beke B ['epmanum.

Ha nanHblii MOMEHT OpauyHbIi KOHTpPAKT pAaclpOCTPaHEH B CTpaHax
3anagnoit EBpombi, B Awmepuke u Kanage. IlomymsipHocThio OH 00s3aH
(eMHUHHUCTCKOMY JBUKEHUIO M BOMHE «CJ1a00i MOJOBUHBDY 32 CBOM MpaBa, B Opake
paBHONIpPaBUE MYXXYMHBI W >kKeHIIUHBL. JIo 1882 roma B Aurimu coOCTBEHHOCTH
CYNPYroB MO OCOOEHHOMY MPaBy CUUTAIOCH, TPUHAMJIEKHUT TOIBKO MYXKy. Takxke
3aKOHHAs cynpyra uMesna 10 Opaka, mepexoJuT B UMYILECTBO CYNpyra. 3aMyKHss
YKEHIIIMHA OblJIa BOBCE JIMIIIEHA UMYIIIECTBA, OHA HE MOIJIA UMETh COOCTBEHHOCTD U
pacropsKaTbCsl M0 CBOEMY YCMOTPEHHUIO. JIMYHOCTH CyNpyru pacTtBOpsulach B
JIMYHOCTH CYNPYTa.

B crpanax ®panuuum u AHrIMM, OpayHbIi OTOBOP HMEET JaBHIOHO
UCTOPUIO, €ro TMOSIBJIEHUE OBbUIO BBI3BAHO HEOOXOAMMOCTBHIO COXpaHEHHUS 3a
KEHIIIMHOW €€ POJICTBEHHHKaMHU TpaBa YIPaBISATh JOOpPAYHBIM UMYIIECTBOM U
MOJIB30BAaThCS JIOXOJIaMH OT 3TOro umyilectsa. B 15 Beke B Anrimm, oOuiue

HOPMBI TIpaBa MPUILUIA B MPOTUBOpPEUME C MHTEepecamu rpaxaadH. B 1882 romy
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AHTJIMIICKUM TapJiaMEHTOM ObUT HPUHAT 3aKOH O COOCTBEHHOCTH 3aMY’>KHUX
KEHIIMH. B 3TOM 3aKoHE paccMaTpuBajOCh, YTO MPHU 3aKIIOYECHUU KEHIIUHBI B
Opak Bcs €€ COOCTBEHHOCThb, KOTOPYIO OHa mpuoOpeTana, OyAeT MOAYUHSATHCS
TaKOMY MOPSAKY, KAKOMY MOTUUHSIETCS €€ COOCTBEHHOCTD, B CIIydae 3aKIIOYEHUIO
OpayHOTO J0rOBOpA.

Komekc o Opake u cembu 1969 roma JOOBOJIBHO >KECTKO OIPEAEIISI
B3aMMHBIE OTHONICHUSI CYNpPYroB, JE€Te W poauteneil B cembe. OIHAKO, CEMbs
CUMTAJOCh sA4YelKOil oOmiecTBa. M3BeCTHO, YTO B COBETCKOM CEMbE JTyXOBHO
npeobyagaeT HaJ UMYIIECTBEHHBIM HA4yajlioM, a BCE MMYIIECTBO CYNPYTroB 3TO B
OCHOBHOM cCpeJicTBa moTpebiieHus (oaexna, o0yBb, mebenb, mocyna). Pexum
COBMECTHOM COOCTBEHHOCTHM OTBEYaJl MHTEpecaM OOJBIIMHCTBA  CEMEH.
[TorpebHOCTH Takue B JAPYroM TMOPSJIKE PETYJIUPOBaHUS MaTepUAIbHBIX
OTHOILICHUI HE ObLI0."

Onnako ¢ (popMUpPOBaHHEM OTHOILIEHUM YaCTHOW COOCTBEHHOCTH MOPSIOK
u3MeHuics. [losBUIUCE CEeMbH, MMEIOIIME 3HAYUTENIbHBIE J10XOAbI, Y KOTOPBIX
BO3HHUKJIA MOTPEOHOCTh 3alIUTHTHh CBOE OoraTcTBO W KamuTai. [lepBoHauanbHO
IPaBO CYNpPYroB, YCTaHABIMBATh JPYrod MOPSAOK UMYIIECTBA, OBLIO 3aKpPEIJIEHO
B 'K P® ot 1994 rona. B crarbe 256 I'paxknanckoro Koaekca roBoputbcs, 4To:
«My1miecTBO, HaXHUTOE CynpyraMu BO Bpemsi Opaka, SIBISIETCS UX COBMECTHOMN
COOCTBEHHOCTBIO, €CJIM JOTOBOPOM MEXJIYy HUMM HE YCTAHOBJIEH WHOM PEeXUM
sroro umymecrBay. CK P® KOHKpeTM3uMpoBal HOpPMY, IPEIyCMOTPEB
BO3MOXXHOCTh ~ MOAMHCAaHWs OpayHOro JI0ToBOpa. B  1moroBope BIEpBbIE
ynoTpeOaeHo MOoHATHE «OpadHblil J0roBop». [oroBopHOMY MOPSIIKY MMYIIECTBA

cynpyroB nocssinieHa rinasa 8 CK PO.

10 B.U. Maunmun, C.1. PeyroB bpaunslii foroBop B 3apy0exHOM ceMeliHoM mpase. — M.: JIpoda, 2007, ct. 385
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3.2 ConocraBjieHHe OPa4YHOIO J0roBOpPa B POCCHIMCKOM M 3apy0e:KHOM

3aK0OHOAATEJIbCTBE

bpaunblii gOTOBOPp B COBpeMEHHOM Poccuu pacnpoCcTpaHEeH HE Tak,
HIMPOKO, KaK B 3apyOeKHBIX CTpaHaX, OJHAKO SIBJISICTCS MOJHOLICHHOW YacThIO
JEUCTBYIOLIETO 3aKOHOIATEIIbCTBA.

Kenanne 3akiOUUTH AOroBOp B Poccum BO MHOIOM CBSA3BIBAIOT C
MEPKaHTWIBHOCTBIO OJIHOTO W3 CymnpyroB. B crpaHax EBpombl OTHOIIEHHE K
OpadyHOMYy JOTOBOPY MpPSAMO MPOTUBOIONOXKHOE. 3akiounTh B Ctrapom CBere
OpayHbIii KOHTPAKT dSTO O3HAYaeT JOTOBOPHUTHCS, MPUHUTH K MHUPOBOMY
COTJIALIICHUIO O OyAyIlel ceMeHHON KU3HMU.

[lepBoe oTnnMuue 3aKiIr04YaeTcss B TOM, YTO OpadyHbId KOHTPAKT, B CTpaHax
EBponbl  MOXET  peryaupoBaTh KaK  HMYIIECTBEHHBIE, TaK  JIMYHBIE,
HEUMYIIECTBEHHBIE  OTHOLICHMS, YTO  HEMOCPEACTBEHHO  PACXOIUTCS  C
CoJlep>KaHUEM POCCUICKOro OpayHoro poroopa. OJIHAKO OJHUM M3 ITYHKTOB
OpauHoro koHTpakTa BO Ppanuum ub0 ['epMaHUM MOXKHO MPETyCMOTPETH
HACTYIUICHUE  HEOJAarompusiTHHIX  MOCIAEACTBUN  JUIA  CYyNpyra, KOTOPbIA
37I0YTOTPEOIseT akoroyieM JIn0o u3MeHsieT. pyroii cynpyr Ha OCHOBaHUH 3TOTO
MO3KET 3a0paTh aBTOMOOWIIb UJTU APYTO€ AOPOTrOCTOSIIIEE UMYIIECTBO. "

Otnuune Homep 1nBa. B Poccum OpauHblii KOHTpPAKT 3akiIrO4acTcs B
NMUChbMEHHON (opMe U TOMJICKUT HOTApUATIBLHOMY CBHUJETEIbCTBOBAHHUIO. B
Pa3JIMUHBIX €BPOMNENUCKUX CTpaHax ecTb CBOM ocobeHHocTH. Hampumep, B [lIBenuun
HeoOXoaMMa THUChMEHHas ¢opMa, TOTOBOP JOKEH ObITh TMOJIMUCAH JBYMS
CBUJIETEIIIMH, & PETUCTPUPYETCS OH B CHELMAIBHOM PEECTPE Pa3AEIOM MEXKIY
cynpyramu. B AHrimm OpadHbIii KOHTPAKT JOMYCKAeTCsl KaK B TUCbMEHHOM, TaK U
B yCTHOH (hopme.

Tpetbe oTiMUKME OTHOCUTHCS MPOLEAYpa 3aKIIOUEHHs] OpayHOro J10roBopa
B cTpanax EBpome. Bo @panium Opadnbiii KOHTPAKT MOXKHO 3aKJIFOUUTH TOJIBKO B

MOMEHT T'OCYJapCTBEHHOW pETHUCTpallud Opaka, a B CBHUJIETEIBCTBE O Opake B

1 0.M. Caxonu IIpaBooTHOMIEHHS CYHPYTOB IO 3apyOeKHOMY 3aKoHOIaTebCTBY // XKypHan poccuiickoro npasa. — 2003. -Ne 4, ¢1.168-179
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CTPOTOM MOPSAJIKE JAETACTCSI OTMETKAa O HAIWYUH JoroBopa. “B Vcnanuu GpayHbiii
ObITh OQOPMIIEH B MECTHBIX OpraHax BJIACTHU, & €CJIM JOTOBOP OTHOCHUTHCS K
HEJIBH)KMMOMY HMYIIECTBY, TO B OpraHbl, IJ€ PETUCTPUPYIOTCA CHEIKH C
HEJIBUKUMOCTBIO.

YerBepToe OoTIMUME KacaeTcsl U3MEHEHU OpayHoro kKoHTpakTa. B Poccun
HE TpEeanojiaraeT MPaKTHYECKH HHUKAKUX CII0KHOCTEH, JOTOBOP MOXKET OBITh
HOJIUCAaH B JI000€ BpeMs [0 COIJAIICHHUIO CYIPYroB, B 3TOM (opme, yTO
OCHOBHOM goroBop. IlosToMy He HyXHO OOATbCA, €CIU YTO-TO 3a0bUIH
npenycMoTpeth cpady. CoBcem aApyras npakTtuka npunara B Espome. Ilpu
perucrpanuy OpayHOro KOHTpakTa o0a Cynpyru JOJKHBI IPEIBUIETh Bee «dopc-
Ma)KOpHbIE» OOCTOSATENBCTBA, TAK KaK B MOCIEAYIOIIEM H3MEHEHUU OpavyHOro
KOHTPAaKTa OyJIeT COIIPOBOXKIATHCS CEPbE3HBIMU CIIOKHOCTSIMHU.

Hanpumep, Bo ®PpaHumu IIpu HAIMYAA HECOBEPLICHHOJETHUX JETEU
CYNpYTU, YTOOBI TaKOW W3MEHUTh OpayHbIi KOHTPAKT, JOJKHBI COOTBETCTBEHHO
00paTUTHCS B CYyJl, KOTOPBIE PEIIAIOT CEMEUHBIE CIIOPBI.

Otnuune HOMEP IATh. POCCHMICKOE 3aKOHOIATENICTBO HE BKIIOYAET
MOJIO)KEHUH O BO3MOYKHOCTU PErUCTpalldi JOroBOpa HENEECHOCOOHBIMH U
OrpaHUYEHHO JeecrnocoOHbIMM Jmnamu. Hampotus, B crpanHax EBpombl 310
BO3MOXXHO. Hampumep, Bo @paHuuu Tak OpayHblii JOTOBOP MOXKET OBITh
3aKJIIOYEH HECIOCOOHBIMU JIMOO OTPAHHYEHHO [1€eCIIOCOOHBIMU JIUIAMH, TPHU
00s3aTEIbHOM MPUCYTCTBUU HEKOTOPBIX JIUL], KOTOPbIE U JAIOT CBOE COrjacue Ha
OpakocouyeTaHue.

OTnnuynTeNnbHble 0OCOOCHHOCTH €BPOIEHCKUX OpayHbIX KOHTPAKTOB MOTYT
MPEACTABIATh 3HAYUTENBHBIM WHTEPEC I HAIIETO 3aKOHOJATENs, KOTOPOMY,
BEPOATHO, CTOUT TMEPEHSATh OMBIT M BOCIOJB30BAThCS OOraToil MpPaKTUKON

3aKJII0YeHUs] OpayHbIX KOHTPakTOB B EBpore.

249 IpaKkTHKe OpayHBIX TOrOBOPOB 3a pyOexoM // Poccuiickas rasera. ot 08 oxtsiops 2008, ct. 4-5
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3akJIroueHue

B nmamHOW OakamaBpckoil paboTe WMHCTUTYT OpavyHOro JIOTOBOpa
MpeAHa3HAuYEH JJISI PETJaMEHTAIlMU MaTePUAIbHBIX B3aUMOOTHOUIEHUN CYIIPYTOB.
B 3aBucuMocTH OT TOro, Kakas OyAeT MpakTHKa IO MPUMEHEHHUIO 3TOT0
WHCTUTYTA, JOTOBOPHOM pEXUM COOCTBEHHOCTH CYNPYTOB, OYIET COXpaHITh
OTPOMHYIO POJIb B 3aKOHHOM PETYJIUPOBAHUH.

Ha ocHoBe yuyeHMM Hay4yHBIX TPYIOB M OIbITa 3apyOeKHOW MpPaBOBOIA
MBICJIH OpadHbIi JOTOBOP MPEANOJAraeT Npel HAaMU KaK €IMHCTBEHHbIA BAPUAHT
COXPaHUTh B3aMMOOTHOILICHHUS B CEMBE.

Onnako OpauHblif JOroBOp TmpeAmnojiaraeT CcoOOM  JUCIO3UTUBHOE
OCHOBAHME B CEMEHHOM IpaBe, C IOMOINBI OJHOIO U3 CYIPYroB, KOTOPBIH
OCYILECTBIISIET COOCTBEHHYIO cBOoOOmy. Hago oTmeTuTh 00 OrpOMHOM CMBICIIE
KOHTPOJII CO CTOPOHBI 3aKOHOJAATENbCTBA. JlaHHOE OCHOBAaHHE BEPOATHO
OCPEACTBOM (POPMHUPOBAHUS CIIELUATbHBIX 3aKOHOB O BHECEHHWU JI@HHBIX O
peructpauuu OpayHoro JoroBopa. Hampumep, B TOpProBble CHUCKH, YTOOBI
3aIIUTUTH KPYT HHTEPECOB AKIIMOHEPOB U KOHTPAreHTOB.

Bce 06e3 uckitoueHUs aHAJOTHYHBIE MEPOIPHUSATHS JalOT BO3MOXKHOCTb
YUTH OT HApyLIEHWW 3aKOHA CO CTOPOHBI OJHOrO CyHpyra COTJIACHO
B3aMMOOTHOLICHUIO K TPETBUM JIMIIAM, U COIJIaCHO B3aMMOOTHOIICHHMIO JIPYr K
ApYyTy.

HeoOxomumo mpuHATH, 4TO OpayHOe corjameHue — 3TO OJWH U3
€AUHCTBEHHBIX  BHUJIOB  TPAXKIAHCKO-TIPaBOBbIX  cornameHud.  CoriiacHo
pe3ysbTaTaM COTJIallleHHe MPUHAJUICKUT K JOrOBOpaM, CKOHLIEHTPUPOBAHHBIM Ha
OINpPEENICHUE, WM U3MEHEHHE NPABOBOrO IMOPSAKAa BCErO0 UMYILECTBA CYIPYIOB.
Oco0eHHOCTh OpayHOro AOTrOBOpA SIBJIAETCA €r0 KOMIUIEKCHBIN XapaKTep.

JIBOitHOI ~ XapakTep JOTOBOPHOTO  HMMYIIECTBA 0O0OMX  CYIpYroB
3aKOHOMEPHO MPHUBOJUT HAC K 3aKIIOUEHHUIO, YTO CYIIECTBYET OOSI3aHHOCTb,
MPENYCMOTPEHHAs JBYMsI CEKTOpamu IpasBa. B ciiyyae ecinu ceMenuHO-IpaBoOBas

00513aHHOCTD npcayCcMOTpCHa BJIACTHBIMHU HOpMaMH, B TAKOM CJIYHaC I'paK1aHCKO-
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npaBoBasi 00s13aHa OBITH SICHO M YETKO MPEeIyCMOTpeHa OOOMMHU CYINpyramu B
JIOTOBOPE.

Heobxoaumo BBIJICIIUTb, 4TO MUHYCBI (GYHKITMOHUPYIOIIETO
3aKOHOJIATEIbCTBA, TAKUM 00pa3oM, HEJAOCTATOK MPAKTUKHU MOPOXKIAET OOJIbIIOE
KOJIMYECTBO 33/1a4. B OKOHYATENIbHOM pe3yJIbTaTe Pa3roBOpP MPOXOAUT O 3TOM, TO
YTO 3aKOH 00s13aH (PUKCUPOBATH MPAKTHUECKUE IOPUIUYECKUE ACTIEKTHI.

Taxke TpoOBelEHHbIE WCCIENOBaHUA OpayHOro COTJIAIICHUS JaloT
BO3MOYKHOCTbh COBEpIIATh 3aKJIOYEHUE OO0 3TOM, YTO CEMEWHOE MPaBO yJIEISAET
0COOBINl MHTEpEC €ro M3MEHEHHI0O M €ro PacTOPKEHHI0 OpadyHOro JOTroBOpa.
TpyaHocTte 3TOM  mpoOieMbl, YTO TOCTOSSHHO  MEHSIOTCA  (PUHAHCOBO-
HPKOHOMHUYECKMX M OOUIECTBEHHBIX YCJIOBHI CYyIIECTBOBAHMS Jitoae. OCHOBHBIM
crocoOoM, B CTPEMJIEHMH 3aKOHOJATENs MpelycMaTpuBaTh Kak MOYKHO OOJiblIee
YUCJIO JIaHHBIX OOCTOSITENIbCTB, OMNpeAensss Tmeped coboil mpobiemy He
YCIIOKHEHUSI 3aKOHHOTO PEryJIUpPOBaHHUS.

OpHako 0COOEHHOCTh OpPavyHOIO COIVIAUIEHHSI COCTOUT B €ro JUISIEMCs
HpaBe, C YeM 3aKOHOJIaTeb YUUTHIBAET BEPOSTHOCTh M3MEHEHUSI 0CO00 BayKHBIX
yciioBuii oroBopa. Bo Bpemst paspabotku cymectBytomiero Cemerinoro Koaekca
Poccutickon @enepanuu IIaHUPOBAIOCh BBECTHU JIOTOJHUTEIBHBIE YTBEPXKACHNUS,
paspemaroue cyay NOMEHSITh JTM0O0 aHHYJIMPOBaTh OpavyHbIid T0rOBOP B MPOCTOM
peXrMe, B TOM YHCJI€ U MPUCYTCTBUE HEXBATKHU MOJOOHBIX YCIOBUN YITOMSHYTHIX
B ctatbe 451 I'paxpanckoro Konexca Poccuiickoit @enepanuu. Ho, mo Bcei
BUJIMMOCTH, 3aKOHOJAATENIb MMOCYUTA JOCTATOYHO MOJIOkKEHUs ['paxaaHCKOro
Konekca Poccuniickoit @enepannu.

B npuHIune npakTuka 3akioueHrs OpayHbIX COIVIAILIEHUM ceiuac erie He
HUKaK He OOHapyXwWia IIMPOKOTO HCMOJb30BaHUS B HamieM rocynapcrse. U
npoOjemMa HE B TOM, YTO €ro PEIICHHWE BaXHO MJIA CEMEH CO 3HAYMTENIbHOU
CTeNEeHbI0 Oyiaromnoiyyus. A ckopee BCEro, IOTOMY YTO MPaBOBOM HUTHIIM3M HE
NPEICTaBISIIOT OOJIBIIEMY KOJUYECTBY JIIOJEH IMOJIb30BAThCA JAECUCTBUTEIHHO
OTHOCAILIMMU UM TMpaBamMu. be3yClOBHO, NpPAKTUYECKM HHUKAKOW JOTOBOpP HE

CMOXKET IIOMOYb HAWTH peuICHUC 3ajla4uru COBMCCTHUMOCTH JIBYX MOJIOJABIX JIIOI[GI‘/JI,
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OJIHAKO B CIy4ae €CIU XOTS OJJHOM cemMbe OpayHbIi JIOTOBOP CMOET MOMOYb,
JTAHHOE y>K€ XOPOIIIO.

Takxe B cllyyae eciid monpoooBaTh MPeIBUAETh POPMHUPOBAHUE JAHHOTO
WHCTUTYTa B TIEPCIEKTUBE aOCOJMIOTHO BCEX YCTAHOBIEHHBIX BO BHUMAaHUE
3aKOHOJIATEJIEM PETYIISIPHO U3MEHSIOIUXCS 00CTOSATEIBCTB KU3HU, U JIEUCTBUEM B
COrJJaCOBaHMM HWMEIOIIMUXCS HOPM IIpaBa, TO PACHPOCTPAHEHHE 3aAKIFOYAEMBIX
OpayHBIX JOTOBOPOB OY/IET YBEIMUHUBATHCS.

Jlnisa paspenieHus npoOieM B 00JacT MPaBOBOTO PEryIHpPOBaHUsS OpavyHO-
CEMEUHBIX OTHOIICHUI MHE MPECTABIAECTCS BO3MOKHBIM, @ UMEHHO:

1. B Cewmeiinom Koaekce Poccuiickoit denepaiiyivi BEIIBUTH COCTOSIHUE O
OpayHOM JOTOBOpE C JajJbHEWIIUM YIpa3JHeHueM 3Toro yTtBepxkiaeHus B ['K
Poccutickon ®@enepanuu.

2. Horapmycam HEOOXOOWMO KaK MOXHO YETKO W SICHO H3jaraTh B
CpeICTBax MaccoBOM MH(PopMaIuu mpodiieMbl 0 OpayHOM JOTOBOPE.

3. bonee yrmyOneHHOE 3HAKOMCTBO CYNPYTOB C TMOJOXEHUSAMH H

YCJIOBUSIMH OpayHOTO JJOTOBOpa B nepuo/ 3akiatoueHus Opaka B 3AIC.
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