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AHHOTAIUA
K BBIITYCKHOW KBATM(PUKAIIMOHHOHN paboTe

«IIpaBOBOE pEryIMpoOBaHUE NOPS KA IPU3HAHUS 6Da1<a HCJCHCTBUTECIHLHBIM

crtynentku rpynnsl FOP6-1302 Ipumena Anactacuu BiaauMupoBHBI

AKTYaJBLHOCTh TeMbl 0akaaaBpCcKol paboThl 00YCIOBIEHA TEM, YTO CEMbS
ATO BaXXHEHUIMI WMHCTUTYT oOuiecTBa. KoTopblil BKiItOYaeT B ce0s MHOKECTBO
WHBIX YaCTHBIX MHCTUTYTOB, @ TOUHEE 3TO MHCTUTYT Opaka, poACTBa, MaTEPUHCTBA
Y OTLIOBCTBA, COOCTBEHHOCTH, COLIMAIbHOM 3aIUThI JETCTBA U IPYTHUE.

bpak B cBOlO ouepenp MpeacTaBiIsieT cOOON Hadano, SAPO CeMbH. A
XapakTep CYNPYKECKUX OTHOIIECHWW 3aBHCHM, MIPEXKIE BCEro, OT TOr0, Kakue
MOTHUBBI ONPENCIWIN 3aKJIIOUEHUE TaKoro OpayHoro coro3a. Tak moHsATHE
HEJCUCTBUTEIBHOIO Opaka sIBJIsET COOOW HEraTMBHOE IPABOBOE U COLMAIbHOE
SBJICHHE T.K. 3aTparuBaeT IpaBa U HUHTEPECHl HE TOJIBKO JIUI, KOTOPBIE COCTOSAT
WM COCTOSUIM B TakOM Opake, HO W TaK K€ TPEThbUX JIHI], KOTOPbIE BCTYMHIU C
HUMU B IIPAaBOBbIE OTHOLIEHUS, a TAKXKE MpaBa peOeHKa, KOTOPBIA pOAUIICS B 3TOM
Opake wiaM  peOEHKa YCHIHOBJIIGHHOTO WJM  MPUHATOTO  TMOJ  OMEKYy
(TIOTIeYUTENHCTBRO).

O0bexTOM HMCCIIeJ0BAHUS B paMKax 0aKaJlaBpCKOW pabOThl OYIyT CIYKHUTh
OOIIIECTBEHHbIE OTHOLLIEHUS, BO3HUKAIOIIHNE B c(pepe OXpaHbl CEMbH.

IIpeaMeTroMm wu3yuyeHusi JaHHOW pPaOOTHI SBISIIOTCS COOTBETCTBYIOIIHE
MPaBOBbIE HOPMBI, KOTOPBIE PErJIaMEHTUPYIOT TOPSIOK 3aKIIOYEHHUS U
3aKPETUISIOT YCJIOBHS MPU3HAHUS JEHCTBUTEILHOCTH Opaka.

Heabo OakamaBpckoil pabOTHl OyJeT SBISIETCS aHaM3 aKTyalbHBIX
npo0siemM mpu3HaHus Opaka HEeJACHCTBUTENbHBIM M TOCIEJACTBUN €ro MpHU3HAHUS
TakoBbIM. IloCTaBJeHHBIMH 3aJaYaMU ISl JOCTHKEHUS YKa3aHHOW IIeNH
SIBJISIFOTCSI:

- BO-TIEPBBIX, M3YYE€HHE TMOHATHS Opaka M HEOOXOAUMBIX YCIOBUH €ro
3aKJIFOUYEHHS, @ COOTBETCTBEHHO M PACCMOTPEHHUSI MOHATUS HEIECUCTBUTEIBLHOCTU

Opaka,;



- BO-BTOPBIX,  PAacCMOTpPEHHE  OCOOEHHOCTEW  3aKOHOJATEIBLHOIO
pETYIMpPOBaHUs TPU3HAHUS Opaka HEJACHCTBUTEIBHBIM W €ro  IPABOBBIX
MOCJICACTBUI,

- B-TPEThUX, ATO HCCIEIOBAHUE AKTyaJIbHBIX MPOOJIeM TMpU3HAHMS Opaka
HEJICHCTBUTEIBHBIM, €T0 COOTHOIICHHWE C JAPYTMMHU COIHMAIBHO CEMEHHBIMU
SBJICHUSIMH, a TaK K€ MOCJICICTBUS NMPU3HAHUS €70 TAKOBBIM.

PaboTa BBIMOTHEHA HA OCHOBE M3YYCHHS JOCTATOYHOTO Kpyra UCTOYHHKOB,
KOTOpbI€ BKJIIOYAIOT B Ce0s1 HOPMATHUBHO-TIPABOBBIE aKThI, CICIIUATIBHYIO
JUTEpaTypy, a Tak K€ MaTepHasbl pa3HOOOpa3HOU CyJeOHOM IPAKTUKH.

JlanHas BBIMyCKHAS KBATH(UKAIMOHHAS pab0oTa COCTOUT U3 BBEIACHUS, TPEX
IJIaB, JCBATH maparpadoB, 3aKIOUYEHUS M CIHCKA HCIIOIb3YEeMOW JIUTEpaTypHl.
KomnuectBo uctounukos: 60.

O0bem padoThl: 63 CTpaHHUIIBI.
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Bsenenmne.

HNHTepec k mpobiemMaM MpaBOBOTO PETYIHPOBAHUS CEMEHHBIX OTHOILICHUM,
3a MOCJEIHNUE ToJibl He ociabeBaeT, a BepHee, HA000POT, C KaXAbIM ToJIoM Oeper
BCE HOBOE M HOBOE 3By4YaHHUE. JTO MOXHO OOBSICHUTh, KAK COBEPIIECHCTBOBAHUEM
CUCTEMBI POCCHUICKOIO CEMEMHOro MpaBa, TaK M TMOBBILIEHHBIM BHHUMAaHHEM
rocyAapcTBa K BOIIPOCaM, KaCaroIUXCsl CEMbU, MaTEPUHCTBA U AeTCTBA. OTMETHM,
YTO TaKO€ BHHUMaHHUE B TOCJIEIHEE BpeMs NPEIONpeaesieH0 HEeoOXOAMMOCTHIO
pelieHus JeMorpapuuecKrux U UHbIX COLIMAIbHBIX MPOOJIEM CTPaHBbI.

CeMbs 3T0 Masas rpynna JiroJed, KOTopas pa3BUBAeTCs U PYHKIIMOHUPYET
0 «CBOMM» 3akoHaM. OHa Tak € 3aBUCUT U OT OOIIECTBA, CYIIECTBYIOLIEIO
IOJIATUYECKOIO CTPOS, COLMAIBHBIX, YKOHOMHYECKUX, a TaK K€ PEIUTHMO3HBIX
OoTHOWIEHN. OJOHAaKO, OJHOBPEMEHHO C 3THUM CEMbS SBIETCS OTHOCUTEIBHO
CaMOCTOATENbHON sSUelKoM o01ecTBa. bpak ke B CBOIO odepelb MPEACTaBIsSET
coboil Hauano, SAPO CeMbU. A XapakTep CYNpPY>KECKUX OTHOIICHUH Oyner
3aBUCETH, PEKIE BCETO, OT TOr0, KAKME MOTUBBI ONIPEACIIMIINA 3aKIFOYEHNE TAKOTO
Opaunoro coro3a. T.e. BO3ACHCTBME HA CEMBIO DJKOHOMUYECKOW CTOPOHBI
OOIIECTBA, a TaK K€ BCETO COIMATIBLHOTO OBITHS B OOJBIICH CTEIICHU Peaiu3yeTCs
Yyepe3 MOTHUBBI M ONTOCPENYETCS UMH.

OpHako, HEAEHCTBUTENBHOCTh Opaka sBJIIeT cOOON HEraTUBHOE NMPAaBOBOE U
COLIMAJIbHOE COOBITHE T.K. 33JIEBAECT MPaBa M MHTEPECHl HE TOJIBKO JHI], KOTOpHIE
COCTOSIT WJIM COCTOSUIM B TakOM Opake, HO M TaK K€ TPEThbUX JUIL, KOTOpPbIE
BCTYNIUJIM C HUMH B Kakue-IMOO NpaBOBbIE OTHOLICHMsS, a TAaK)Ke IpaBa ICTeH,
POIMBIIMXCA B TAKOM Opake WM €Tl YChIHOBJICHHBIX WM MPUHSTHIX MO OMEKY
(moreunTenbcTBO). OTMETHMM, YTO TPABOBBIC TOCIEIACTBUS MpPHU3HAHUS Opaka
HEJCHCTBUTEIbHBIM  HUCKIIIOUUTENIHO  BAXKHBI  JUJII  TMOJOOHBIX  BUIOB
MPaBOOTHOIIEHUI T.K. Opak, KOTOPhIM ObUI MPHU3HAH CYJIOM HEAECUCTBUTEIbHBIM,
CUMTAETCSA M3HAYAIBHO HE CYILIECTBYIOIIHUM. T.€. 32 JTULaMH, KOTOPBIE COCTOSIIN B
TakoM Opake, 1o oO1eMy IpaBuily HE MPU3HAETCS HUKAKUX IIPaB U 00s13aHHOCTEMH,
JUYHBIX HEUMYIIECTBEHHBIX W HMYLIECTBEHHBIX, KakK 3a Cymnpyramb. A

COOTBCTCTBCHHO, OTCYTCTBYCT BO3MOKHOCTbB IMPUMCHCHUA IIpaBOBLIX



MOCJIEACTBUNA, HCHOJIB3YeMBIX B Ciydae pactopxkeHus Opaka. T.k. Opak
pPacCTOPTrHYThI HMMEET pa3Ju4YHyl0 NPaBOBYIO MPUPOAY B OTIWYMUA OT Opaka
HEJICHCTBUTEIILHOTO.

Tak xe 0coOyl0 BaKHOCTh WMEET 3HAYCHHE TMpU3HAHUSA Opaka
HEJICUCTBUTEIBHBIM JIJI1 JOOPOCOBECTHOIO CYNpyra U caMo OIpeeeHue, KOro U3
CyNpyroB HEOOXOJMMO CUHMTAaTh J0OpOCOBECTHBIM. Kakue Mephl 3alluThl IIpaB
JIOOPOCOBECTHOTO CyNpyra MpeayCMOTPEHbI 3aKOHOAATENIEM B Cllydae MpU3HAHUA
Opaka HeJIeHCTBUTEIbHBIM.

Oco0yro poib, I IpU3HAHUS Opaka HeICHCTBUTEIIbHBIM, UTPACT HAIMUNE
MHOCTPAHHOTI'O 3JIEMEHTA, Be/lb, B TAKOM CJIy4ae, €CJIM TaKOW COI03 ObLI 3aKIIOUCH
Ha Tepputopun Poccuu, wim e BHE €e Mpe/eoB, BKIoUas Opaku, 3aKII0UCHHbBIC
MEXly MHOCTPAHHBIMHM TpakJAaHaMH, JIMIIaMUd O€3 TpakJIaHCTBA W TpakJaaHaMu
Poccniickont @enepanuy J0MyCTUMO NIPUMEHEHUE HOPM, KaK POCCUMCKOTO, TaK U
MHOCTPAHHOT'O 3aKOHOAATEJIbCTBA.

OtMeTuM, 4TO 1000 TOCYyAaPCTBO 3aMHTEPECOBAHO B CO3/IaHUU MPOYHOU U
3I0pOBOM  ceMbH. Tak, TIOCPEICTBOM IIpaBa CO3JAIOTCS  Pa3sHOOOpa3HbIC
IOpUIMYECKUEe Oaphepbl Ha TYTH TMPEMATCTBYIONIME 3aKIIOYCHHUIO 3aBEIOMO
HETOJHOIIEHHBIX OpakoB. TeM He MeEHee, BONPEKH pa3IUYHBIM IPABOBBIM
3amnpeTaM, HapyIIeHHs TIPH 3aKITF0YESHUH OPaKOB COBEPIIAIOTCS, KaK HAMEPEHO, TaK
1 0e3 IPSAMOTro YMbICIA K COBEPIIECHUIO MTOAOOHBIX HapylieHui. Cuutaem, JaHHYIO
TEMy HEBEPOSITHO aKTyaJlbHOW Ha CETOMHSIIHUNA JIeHb, TaK KaK CEMbi U Opak
MPOYHO CBSI3aHbI C YEJIOBEYECTBOM M HUAYT C HUM «B HOTY CO BpeMEHEM». A
Npu3HaHuEe Opaka HEICUCTBUTEIBbHBIM, XOTh W HE BJIeUeT 3a COOOW IMPaBOBBIX
MOCIICICTBUI, PUCYIIIUX CEMbE ICUCTBUTEIBHOM, OJTHAKO )K€, HECOMHEHHO, UMEET
HE MaJI0 BAXKHBIC MPABOBBIC MOCIEACTBUA, KaK ISl JIMI, BCTYNUBIIAX B TaKOM
COI03, TaK W JUISl JIUL, KOTOPbIE CBS3AHBI C TAKUMHU «CYNPyTramMu» pPazIndHbIMU

IMpaBOBbIMU B3aNMMOOTHOIICHUAMMU.



I'naBa 1. O0masi xapakTepucTHKA HeAeHCTBUTEILHOCTH Opaka.

1.1. IlonsiTHE M YCJIOBUA 3aAK/JII0YeHUS OpaKa.

3HaueHUE TaKUX TMOHATHUM, KaK «Opak» M «CeMbs» MOKHO OTHECTH K
COOBITHSIM, K KOTOPBIM HMHTEpeC OOIllecTBa HE OcjaabdeBaeT C CcamMoro Hx
BO3HMKHOBEHHUSI JI0 HACTOAILIETO BPEMEHU. OTO MOXKHO OOBSICHUTH HX
MHOTOIPAaHHOCTBIO, @ TaK K€ BaXHOCTBIO B KU3HU JIOJEH. DTHU OOILLIECTBEHHbIE
SBJICHUSI B CBOEM CyTH TMPEACTaBIAIOT CO00Ml OJMH M3 OCHOBHBIX OOBEKTOB,
KOTOpbIE H3Yy4aloT TaKue HayKu, Kak Quiocodus, COIMOJIOTHS, IPABO, MEIUIIUHA,
ncuxosoruss U Ap. COOTBETCTBEHHO, €CIM YYMUTHIBATH CHEIU(PUKY, YKa3aHHBIX
HayK, TO MOKHO CKa3aTh, YTO UMH U3Y4alOTCSl Pa3HbIE CTOPOHBI, HAIPABICHHOCTH,
CBOMCTBA, NMPU3HAKH, TAHHBIX COLMAIBHBIX SBIEHUN. OQHAKO, I FOPUINYECKHUX
HAayK HMHETEep MNPEJCTaBISAIOT JIMIIb T€ CTOPOHBI KU3HEACSITEIbHOCTH CEMbU U
Opaka, KOTOpbI€ IIOJIBEPTAIOTCSI IPAaBOBOMY PETYIUPOBAHUIO.

Onno u3 mepBbix cyxaeHuid (B III Bexke H.? ) o moHsTMHU Opaka ObLIO
CYXJICHHE pUMCKOro opucta MojiecTiHa, B COOTBETCTBUU C KOTOPBIM, Opak — 3TO
COI03 MY’Ka M KEHBbI, OOBEAMHEHUE BCEH KM3HHU, OOIICHHE B MpaBe OOKECKOM H
qe/IoBeYecKoM. |

B PoccuiickoM 3akOHOAATENbCTBE OTCYTCTBYET UETKOE OIpe/eeHre Opaka.
B Omnpenenennu Koncturymmmonnoro Cyna P.®. ot 17.05.1995 roga N 26-O "O6
OTKa3e B MPHUHATUU K PACCMOTPEHHUIO KajaoObl rpaxaanku MonuHoil Bepbl
TleTpoBHEY 0003HAYAETCS, YTO ONpE/CICHNE MOHATHA Opaka M ero MpaBoOBOE
peryaupoBaHie - 3TO IpeporaruBa 3aKOHOAATENs, HO TeM HE MEHee MOHSITHE
Opaka He comepxkurtcs HU B Koncturyiuu PO HU B MHBIX HOPMATUBHBIX TTPABOBBIX
aKTax. OTO MOXHO OOBSCHUTH TEM, YTO OpaK SBISIETCS CJIOKHBIM COBOKYITHBIM
COLIMAJIBHBIM SIBJIEHUEM, HAXOMSIIUMCS IOJ BIMSHUEM HE TOJbKO MPABOBBIX, HO
TaK XK€ M 3TUYECKHX, MOPATBHBIX HOPM, YTO MOTJIO ObI MIOCTABUThH IOJ] COMHECHHE

INOJIHOTY TaKOro OonpcaciicHus cC HpaBOBOﬁ IMo3unnr, TaK KaK AYXOBHEIC,

! Pumckoe gactroe npaBo: Yuebnuk / [Ton pen. U.b. Hosuukoro, U.C. Ileperepckoro. M.: FOpucts, 2004r.
2CIIC "Koncynsrantllnroc".
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HPaBCTBEHHbIE W (PU3WYECKHE CTOPOHBI Opaka, HECOMHEHHO, HE MOTYT
PEryIHpPOBATHCS PABOM.

OTMeTuM, 4TO B TEOPUU COBPEMEHHOI'O CEMEHHOro rmpaBa B OOJIBIIMHCTBE
CIy4yaeB IMPOJOJIKAIOT MPEBAJUPOBATh B3IJISAJbI Ha Opak Kak Ha CBOOOJHBIN,
NOOpPOBOJIBHBI M PAaBHOINPABHBIA COKO3 MYXYHMHBl M IKEHIIMHBI, KOTOPBIH
3aKJII0YAeTCs JUIsl CO3J]aHusl CEMbHU U TOPOKJAET B3aUMHBIE MTpaBa U 00sS3aHHOCTU
Cynpyros, 3akiatouaembiii B opranax 3AI'C Ha B3auMHOU 068> HNuTepecHo, uro
B Jlake OHUUKIONeandeckuil cimoBapb npaBoBbeiX 3HaHuii CCCP, omnpenenser
Opak, KaKk OCHOBAaHHBIN Ha B3aUMHOM JIIOOBH, JOOPOBOJBHBIN COIO3 JKEHIIUHBI U
MY KYHHBI, [[eTHI0 KOTOPOTO SIBISICTCS 0OPA30BaHHE CeMBH.”

[To muenuto JLII. T'epacumoBa, Opak — 3TO CBOOOJHBIN, PABHOIPABHBIM
COI03 KEHIIMHBI U MY>KYMHBI, TOCTUTIIUX OpayHOro BO3pPACTa, HE COCTOSLIUX B
IpyroM Opake, 3aKJIIOYEHHBIH C COOJIOJICHMEM YCIOBUH U MOpSIKa,
YCTaHOBJICHHBIX 3aKOHOM, M HMEIOIIHH [eJTbI0 CO3AHHIE CEMbHL.’

B ropuandeckom cmeicie K.II. TTobemonocuerB oOycnoBnuBan Opak Kak
COCIMHEHUE MYKUYMHBI U OSKCHIIHUHBI, KOTOPOE OCBSIIEHO OOIIECTBEHHBIM
CO3HAHMEM, a CJIEAOBATEIbHO, NMOJyUYUBIIEE OpUANUYECKU XapakTep. Crnenys ero
MHEHHI0, Opak 3aKiloyaercs Mo JOrOBOPY T.€. WM BO30YKIAeTcs OTOBOPHOE,
0053aTEILCTBEHHOE OTHOIIIEHNE, B KOTOPOM U K€HA, M MY B3aUMHO MPUHUMAIOT
Ha cebs oOs3anHocTr.’ A k mpumepy, B.M. CepreeBrd HaxOmui Opak, KaK COO3
MY>KUUHBI U KEHIIMHBI, KOTOPBIA CO3/1aBaJICsl C LIEJbIO TIOJIOBOTO BOCIOJIHEHUS U
equHeHHs Beeil xu3Hi.. CyIecTBo Gpaka MOUYTH He MOANANACT O/ IOPHIHICCKHi

aHaJIn3.

¥ Bonb1woii ropuamaeckuii ciosaps./ Ilox pen. A.S1. Cyxapesa, B.E. Kpyrckux. 2-¢ u3x. ITepepa6 u moir.-
M..:.Mudpa-M,2004r.-c.62

* DHrmKIIoNeRMYecKHii coBaph npaBosbix 3Hanuit CCCPPex.kou. ...B.M. Uxuxsamse(rnasu.pex) M. «CoBerckas
SHIUKIONeausa», 1965, ¢.29

® Pepacumos JLII. Cemeitnoe npaso. Koncnext nexuuii. M., "Opaiit-Wsgat". 2008. C.31.

® : Tlobenonocres K.II. Kypc rpaxmanckoro npasa. B 3 1. CI16.: Cunonansuas tunorpadus, 1896 // CIIC
"T'apant".

! Cepreesuu B.1. Jlekuuu n uccnempoBanus 1o ApesHeit ucropun pycckoro npasa. CI16.: Tun. M.M. CractoneBuua,
1910 / CIIC "T'apant”
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Ecnu paccmarpuBaTh NOHATHE Opaka OTHOCUTENIBHO POCCUMCKONW IPaBOBOM
CUCTEMBI, CIEAYET YUYUTHIBATh, UTO MPEKIAE BCEro OpaK - 3TO IOPUIUYECKHI (PakT
(coObITHE), TAK KE U IPAaBOOTHOILIEHUE, U UHCTUTYT CEMEWHOTO MpaBa.

Ecnu paccmatpuBath Opak, Kak I0pUAUYECKUH (DAKT, TO MOKHO OMPEACIUTh
€ro, Kak pPa3HOBUOHOCTb aKTa TPAXKIAHCKOTO  COCTOSIHMS,  KOTOPBIU
3apErUCTPUPOBAH B  YCTAHOBJIEHHOM 3aKOHOM IIOpSAJKE, a COOCTBEHHO
BOJICU3BSBIICHUE JKCHIIMHBI W MYXYHMHbBI Ha BO3HUKHOBEHHE MEXIy HHUMU
IIPAaBOBBIX OTHOILICHHWH. A y>K€ 3TH OTHOLIEHHUS B CBOIO O4YEpEIb OCHOBAHBI Ha
JUYHOM 3jeMeHTe. OTMETHM, UYTO B KauecTBE IOPUAMYECKOro (¢akra «Opak»
OOBIYHO paccMaTpUBaIOT, KaK HEKOE COCTOSIHUE, T.€., KaK OJWH W3 BHUIOB
IOPUIMYECKOTO (paKTa HapaBHE C IEUCTBUAMHU U COOBITUSMHU.

PaccmarpuBast Opak, Kak IPaBOOTHOIIEHHE, Mbl MOXEM OTMETHTh, YTO 3TO
YPETyJIIMPOBAaHHBIE 3aKOHOM JIMYHbIE HEUMYUIECTBEHHbIE W HWMYILECTBEHHbBIC
B3aMMOOTHOIICHUS MEXIY CYIpyramu.

Ecnu sxe ananu3upoBaTh NOHATHE Opaka, KaK HHCTUTYT CEMEHOro npasa (a
B CBOI OuYepelp, €CIM paccMaTpuBaThb CEMEWHOE IIpaBO, Kak IOJ0TPACIIb
IPaX/IaHCKOIO IpaBa, TO, KAK HHCTUTYT TPa)XJaHCKOrO IpaBa) , TO MOXHO
OTMETHUTb, YTO 3TO COBOKYIHOCTh TAKUX MPABOBBIX HOPM, KOTOPBIE PETYIUPYIOT
YCIIOBUSL M MOPSAJOK 3aKJIIOUEHHUs, PACTOPKEHMsI, IPU3HAHUS HEACHCTBUTEIbHBIM
Opaka, a TaKk K€ JMYHbIE HEUMYILECTBEHHbIE WM HMMYUIECTBEHHbBIE OTHOIICHHMS
MEX1y JIMIIaMU, KOTOPBIE COCTOSIT B Opake.

OavH U3 BaKHEHIINUX (OpPMaIbHBIX KpUTEpUEB Opaka, KOTOPBIA OTIMYAET
€ro OT HHBIX MIOPUIWYECKHX (PAKTOB B CEMEHHOM U TpaXIaHCKOM IIpasBe,
MpeacTaBiIseT coboi (akT rocygapcTBeHHOUM peructpaiuu. CiegoBaTenbHo, Opak
HEOOXOJMMO OTJIMYATh MPEXKJE BCEro OT (PaKTUYECKUX «OpayHbIX» OTHOILICHUMH,
KOTOpbIE HE MOTYT MOPOJUTH 32 CO00M T€X HEOOXOAUMBIX MOCIEACTBUMN, KOTOPbIE
IPEIyCMOTPEHbl CEMEWHBIMH, TPaXIaHCKUMHU M HWHBIMH HOpPMaMH TIpaBa B
OTHOILIEHUH TEX JIMIL, Ye OpakK 3aperucTpupOBaH.

B poccniickoM 3aKOHOAATENBCTBE, HA CETONHSAIIHUM JI€Hb, OTCYTCTBYET

UHCTUTYT (pakTHueckoro Opaka. 3aKOHOJATENb «CETOMHS» HE TMPU3HAET
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HE3apEeruCTPUPOBAHHBIN Opak, ClIeAoBaTelbHO, HE MPUAAET €My KaKou-mmbo
IOPUIUYECKOM CUIIBI, @ TaK K€ HE MPU3HAET COKUTEIBCTBO MYKUYHHBI U KEHITUHBI,
Kak Opak, HECMOTpsi Ha BEJCHHE MMM OOUIero xo3siictBa. TeM He MeHee, Ha
IPaKTUKE JOBOJBHO YacTO BCTPEYAIOTCS Cly4yau, KOrja JIOAd MpPUIAI0T
dakTHyeckuM OpavyHBIM OTHOIIECHHUSM OOJblliee 3HaYeHHE, YeM Opaxy, KOTOPBIi
Obl ObuT 3apeructpupoBaHHoMy B opranax 3AI'C, 3a0wbiBas o TOM, 4TO Opak
(bakTUYeCKUl HE MOXET MOPOAUTH COOTBETCTBYIOLIMX MPABOBBIX MOCIEACTBUM.
TaKue Clly4an 9acThl [ CyeOHOil mpakTHKn.

Cornacno crarbe 1 CK P® ogHMM U3 NPUHLMIIOB CEMEMHOTO MpaBa
ABJIAETCS NpHU3HaHUE Opaka, 3aknrodeHHoro B opraHax 3AI'Ca. Heobxoaumo
OTMETHUTb, YTO MpU3HAK (HOPMAIBHOCTH 3aKIIOUCHUS (perucTparun) Opaka uMen
oco0oe M BakKHOE 3HaueHue eile Bo BpeMeHa JlpeBHero Puma. Tak, k mpumepy,
"3akmroueHue Opaka CUM Mmanu TpeOoBajio COBEPIIEHUS COOTBETCTBYIOLIUX
00psi10B, 3T0 ObLT akT (hopManbHbIi. Takoit Opak, kak SiNe Manu aHATU3UPOBAJICS
KaK (PAKTUYECKOE COCTOSIHHE T.€. C HUM CBSI3bIBaJIM KOHKPETHBIE IOPUJINYECKUE
nocneAcTBUs ( K MpUMEpPY, BO B3aMMOOTHOIICHUSAX OTLA U JIeTeH, a MO3Xe U B
HEKOTOPBIX OTHOILEHUSX MEXKIYy MYKEM H IKEHOM) OJIHAKo, YTOObl 3TH
MOCJIEICTBUSI BO3HUKIIM, TPEOOBAJIOCH: BCTYIUIEHHE >KEHBbI B JIOM MyXa, KOrnaa
IPUCYTCTBOBAJIO COIJIacME OpayyrolIUXCsl, a MPU COOTBETCTBYIOIIUX YCIOBHSIX
TaKXe TMPUCYTCTBHS M JIAI, KOTOPBIC OCYIIECTBIISUIM HAJ HUMH Patria potestas.
3axsroueHue Gpaxa (Sine manu) 6b110 akToM HehOpPMaTbHBIM.

B HacTosimiee BpeMs B psAl€ pa3BUTBIX CTpaH TakuxX, Kak benbrus,
lNomnangus, ®PI', ®pannus, Ileeliuapus, SAnonus - oduimasibHO NpPU3HAETCS
TOJILKO TakOoM Opak, KOTOPBIA 3aperucTpUpoBaH B  COOTBETCTBYIOLIUX
rocyAapCTBeHHbIX opraHax. OaHaKO B HEKOTOPBIX CTpaHaX TaKuX, Kak
Benuko6putanus, Jlanus, Ucnanus, Utanus, Kanana, Kumnp u ap.- 1opuauydeckoe

3HaYeHHe mpuaaeTcs Opaxy, 3aKJII0YEHHOMY HE TOJIBKO B TPAXKIAHCKOM dopme, HO

8 Omnpenenenne KoncruryumonHoro Cyna P® ot 17 mas 1995 r. N 26-O "O6 oTka3€ B IPUHITUH K PACCMOTPEHHIO
»aJo0bl rpakaanky Vlonunoii Beper IlerpoBusr”.

% PumMcKkoe gacTHoe npaBo: Yueonuk / [Ton pen. U.B. Houukoro, 1.C. Tleperepckoro. M.: FOpucts, 2004 // CIIC
"Tapant"
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U B PEIUTHO3HOW. A K pUMepy, B TAKUX CTpaHax, kak Mpan, Mpak u HEKOTOpBIX
IPYTHX CYIIECTBYET HCKIIOYHTENBHO PeMruo3nas hopma Opaxa.'”

He naBas ompeneneHus moHsATus Opaka, 3aKOHOJATENlb TEM HE MEHEE,
yCTaHaBIIMBAET YCJIOBHUA, COOJIIOJIEHUE KOTOPBIX HEOOXOAMMO JJIsl PETUCTpaluu
Opaka, a Tak ke OTpaHHuYCHUs, HApYyIIEHHE KOTOPBIX BJICYET K MpPU3HAHUIO Opaka
HeJeUCTBUTENbHBIM. K TaKuM yCIIOBHSIM OTHOCSTCS:

-I0OpOBOJIBHOE 1 B3aUMHOE COIJIACHE JIUL, KOTOPBIE BCTYIAIOT B Opak;

-COOTBETCTBYIOLIUN OpayHbIil BO3pacT;

-HEJIOIYCTUMOCTb OJTHOTIONBIX OpaKOB;

-3aIpeT MMOJIUTAMHBIX OPaKoOB;

-HEJIONYCTUMOCTh OpaKoB MeXay OJM3KUMU POJICTBEHHUKAMHU, B TOM YHCIIE
MEK1y YCBIHOBUTEISIMU U YCHIHOBIIEHHBIMU;

-HEJIOyCTUMOCTb BCTYIUIEHUS B OpaK HEAeeCOCOOHBIX JIMII;

-11e71b Opaka JOJDKHA 3aKJII0YaThCsl B CO31aHUU CEMBHU.

VYKa3aHHBIII Ti€peueHb OrpaHUYEHUW [JI1 BCTYIUIEHMSI B Opak sBJseTCs

HCYCPIIBIBAIOIIKUM U HC ITIOAJICIKHUT Ooiece IMUPOKOMY TOJIKOBAHHIO.

0 Cemeiinoe npaBo: YueOuuk / .M. T'onrano, I1.B. Kpamenunnukos, JI.FO. Muxeepa u ap.; mox pex. I1.B.
Kpamennnnukosa. M.: Cratyt, 2008 ¢.29
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1.2. CtaHoBJIeHHE 3aKOHOATEJbCTBA 0 HEJIEHCTBUTEIBHOCTH OpaKa.

NHcTUTYT HENeWCTBUTENBHOCTH Opaka, TO TMOSBISUICA, TO HCYE3al C
«IPABOBOTO TOPH30HTa».

OTtMmeTuM, 9TO B JOPEBOJTIONUOHHON Poccum OpakoM mpu3HABAJICS TOJIBKO
1epKoBHEIN. [Togo6ue HEeKOro rpak/1ancKoro Opaka ObIJI0 YCTAaHOBJIIEHO MO 3aKOHY
ot 12 anpens 1874 roaa "nist paCKOJbHUKOB, HE MPU3HAIOIINX CBSILLICHCTBAY

[Ipexne, xorma Opak HAXOJWJICS JHUIIL TOJA BIUSHUEM U IOPUCIUKITUEH
IEPKBH, a pa3Boj ObUI 3ampeleH, OCOOCHHON "MOIMyJSPHOCTHIO" MOJIB30BAJICS
MMEHHO MHCTUTYT HEJCHUCTBUTEIILHOCTH Opaka.

Poccuiickoe TOpEBOJIOIMOHHOE 3aKOHOJATENBCTBO TMpU3HAHUE Opaka
HE3aKOHHBIM  (HEJAEHCTBUTEIBHBIM) OTHOCHUJIO K OJHOMY U3 CHOCOOOB
npekpaieHus: Opaka HapaBHE C TaKMMHM OCHOBAHUSIMU, KaK pacTOp:KeHUE Opaka
WM CMEPTh OJHOTO M3 CYNPYTOB, JIMOO CMEePTh 000uX. Tak ke ObLIIO YCTaHOBJICHO,
YTO B CJIy4yae OTCYTCTBHSI HEOOXOJMMBIX YCIOBUM Opaka €ro mnpu3HaHUE
HEJICWCTBUTEIBHBIM MPOU3BOJUIN C CAMOTO €ro Hayana, T.€. YHHUTOXalu WIH
ormeHsuin  Opak. Kpome Toro, 3akoHOAaTeNlb MPOBOJIUI pa3Inuue MEXKIY
OTHOCUTEJIBHOM M a0COJIIOTHOW HMYTOXXHOCTBIO B TakoM Opake. be3ycioBHbIMU
OCHOBAHMSIMU OTMEHBI Opaka ObUIH: TpaKJaHCKAsi CMEPTh HA MOMEHT 3aKJIIOUCHUS
Opaka, TOKJIECTBO I0JIa, OTCYTCTBHE CBOOOAHOW BOJIM WJIM COTJIACHS C TOM WIU
JPYro# CTOPOHBI, MPUCYTCTBUE OJU3KOr0 POACTBA, ABOEMYKHE (IBOEKEHCTBO),
BCTYIUICHHE B UYETBEpPTHIM Opak, HECOOI0/IeHne YCTaHOBJICHHOW (HOpMBI
Opakocoudetanusi. OTMETHM, YTO YCJIOBHBIMU apryMEHTaMU YHUUYTOXKCHUS Opaka
3aKOH Ha3bIBAJI: HEJIOCTUKEHUE TMOJIOKEHHOTO BO3pacTa, HECOTJACUE POJUTEIICH.
HesakoHHblii Opak, cUMTAJCSs C CaMOIro CBOETr0 Hadajia HHUYTOXHBIM. OjHaKo
JOMYCKaJIUCh W OTCTYIUICHUS OT CTPOroro IpaBwWiia, HANpuUMep, B HHTEpecax

T00POCOBECTHOTO CyIIpyra M IeTel, KOTOphIe OBLITN POXKICHBI B TAKOM Opaxe.

" Tapycuna H.H. Cemeiinoe npaso. YueGroe nocobue. M.-2001. C.69
2 IMoxposckuii U.A. OcHOBHbIE IpoGsIEMBI rpakaanckoro npasa. [1r.: FOpun. kamwknabli ckian "Ilpaso”, 1917 //
CIIC "T'apanT
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Takue Bompockl, Kak 3aKOHHOCTb WJIM HE3aKOHHOCTh Opaka HaXOIWIHCh B
BegeHnn JlyxoBHoro cyzna. IlpusHanme Opaka HeNEWCTBUTENBHBIM, COIJIACHO
JIOPEBOJIOLIMOHHOMY 3aKOHOATENbCTBY, ObLIO UMEHHO CaHKIIUEH 3a AOIMYyIICHHbIE
MIPaBOHAPYIICHUSI.

3aropoBckuii A.M. oTMeuan, 4TO POCCHMCKHN 3aKOHOJATENb HE JaBall
oOIIMX MpaBUJl, KOTOPbIE Obl KacallCh HEIEUCTBUTEIBHOCTU Opaka JJisl JIMI[ BCEX
BEp U UcCNoBeAaHnil. Tak, 1l XpUCTHAHCKUX BEPOUCTIOBEIAHUN OCHOBAHUSIMH JJISI
MPU3HAHUS HEICUCTBUTEIBHOCTU Opaka ObUIM: - Opaku, KOTOpBIE 3aKJIIOYEHBI C
HACHJIMEM WJIM K€ B CYMAacCIIECTBUM OJIHOTO W3 CYINPYroB; - OUraMUYecKue
(nByOpauHbIe) COI03BI; - Opaku, 3aKJIIOYEHHBIE B 3aMPEIICHHBIX CTETICHSIX POJICTBA;
- Opakd 3aKJIIOUYCHHBIE C SI3BIYHUKAMH; - Opaku, KOTOpbIe OBbLIM COBEPIICHHBI C
HECOOITIOICHHEM YCTAHOBIICHHOMN 3aKoHOM (opMbL. ™

JIOpEBOJIIOIIMOHHOE TIPAaBO HE JCIWIO HEICUCTBUTEIBLHOCTH Opaka M €ro
pacToOp:KeHUE, a MHOI/AA JaXe MX CMelMBaio. TeM He MeHee, MOCIEICTBUS HpU
HapyIICHUU YCTAaHOBJIEHHBIX YCIOBUM 3aKJIIOUEHUsI Opaka U €ro MmpeKpaiieHuu
ObLTM  pa3nuuHbIMU. Takoe TOATBEpXKIACHHE MOXHO HaWth y M.O.
Bnagumupckoro-bynanosa: «HecoOmrofgeHne ycTaHOBICHHBIX TpeOOBaHUM Ipu
3aKJTIOUCHUM Opaka BJEYET €ro pacTOpP>KEHHE, OJHAKO IMPU STOM IPaBOBbBIC
TOCIIE/ICTBHUS U3 OpaKa YHHUTOKAIOTCS C OOPATHOMN CHItoii». ™

ITocne xe peomoumu 1917 roma B Poccum crtanm mpu3HaBaTbCA TOJBKO
WCKIIIOUUTETTFHO CBETCKUH Opak, KOTOPBIM OBLT 3aperuCTPUpPOBaH B OpraHax
3AI'Ca. Tem He MeHee, BCe IIEPKOBHBIE M PEIUTHO3HBIE Opaku, KOTOPbIE ObLIA
3akmoueHbl 10 20 nmexabpst 1917 roma ¢ coOrofeHHEM COOTBETCTBYIOIIMX
yCJIOBUM U (POPMBI, UMEITH IOPUINIECKYIO CHUITY 3apETUCTPUPOBAHHBIX OpPaKoB.

Onnako K30bC PCOCP nonyckan Tak *e€ BO3MOXHOCTb JIJIS JIULI, KOTOPbIE

q)aKTI/I‘IeCKI/I COCTOAIM B 6pa‘IHBIX OTHOHICHHAX, HE 3apCruCTpupOBaAHHLIX B

3 3aroposckuii A.W. Kypc cemeitnoro npasa. Onecca, 1909.// KoHcynbTaHT mutoc
! Bragumupckuii-Bymanos M.®. OG30p uctopuu pycckoro mpasa. Pocros-ua-Jony: Genuke, 1995r. C. 407
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YCTAaHOBJICHHOM TMOpSIIKE, B JII000€ BpeMsi O(QOPMHUTH CBOM OTHOIICHHS ITyTEM
pETHCTpaIlH, YKa3aB CPOK (PAaKTUIECKON COBMECTHOM km3Hm.

Takum 06pazom, B TO BpeMsl TJIaBHBIM KpUTEpPUEM Opaka CTall MaTepuaibHO-
IIPaBOBOM AJIEMEHT, KOTOPBIN CBS3BIBAJ €0 C "TPYAOBBIM MNPUHLIUIIOM", BEIEHUEM
COBMECTHOT'O XO35IMCTBA.

Heo6xoaumMo OTMETHTH, YTO B OTEYECTBEHHOM CEMEMHOM MpaBe UHCTUTYT
HEJCUCTBUTEIBHOTO Opaka TO CYyIIECTBOBAJN, TO OTCYTCTBOBald. Tak K mpHUMepy,
Konekc 3akoHOB 00 akTax TIpakJaHCKOTO COCTOSIHUSA, OpayHOM, CEMEHHOM U
OINeKyHCKOM mpaBe 1918 roga ob6o3Hayan pa3nuyus Mexay NpekpaiieHueM Opaka
yTeM pa3BoZa U B cllyyae MpU3HAHUS Opaka HEAEHCTBUTEIBHBIM, KOTJa ObLIM
HapyILICHbI YCIOBUS €ro 3akiaroueHus. Komekc 3akoHOB 0 Opake, ceMbe U OIEKe
1926 rona ykasbiBaa Ha BO3MOXKHOCTb OCIIApUBAHUSI 3aIIUCH O PETUCTpaLUK Opaka
B Clly4ae HECOOJIOJICHUS JIMIIAMH YCTAHOBJIEHHBIX NPAaBWJI BCTYIUIEHUS B Opax.
Tem He MeHee, UHCTUTYT HEAEUCTBUTEIBLHOCTU Opaka OTCYTCTBOBaJ, B CBSI3H C
TEM, YTO FOCYJapCTBO MPHU3HABAIO (PAKTHUECKOE COXKUTENBCTBO U KaK CJIE/ICTBHE -
OTCYTCTBHE HEOOXOIMMOCTH 0CO00Oro MOpsJKa, ¢ MOMOIIbIO KOTOPOTO, MOXXHO
ObUI0  Obl MPU3HABATH 3APETHCTPHPOBAHHBIA  OpaKk  HEICHCTBUTCIBHBIM.
OtmerumM, uro Koaekc o Opake u cembe PCOCP 1969 roga ykpenun MHCTUTYT
HEJCUCTBUTEIbHBIX OpakoB, a €ro MPHUHIMIBI [03Ke ObUIM 3auMCTBOBaHbBI

CemenHBIM KOJIEKCOM POD.

5 CY PCOCP. 1926. N 82. Cr. 612
16 Ceepmios I'"M. Coerckoe cemeitroe mpdso. M.: T'ocropuzadr, 1958r. C. 119
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1.3. IlonsiTe M OCHOBAHMS HEACHCTBUTEILHOCTH OpaKa.

OtMeTuM, 4TO B HACTOSAIIEE BPEMS B POCCUMCKOM 3aKOHOJATENBCTBE, a TaK
K€ B 3aKOHOJIATENIbCTBAX OOJBIIMHCTBA 3apYOEKHBIX TOCYAApCTB 3aKperieHa
pe3yMILus AeUCTBUTENBHOCTH Opaka. ClieqoBaTENbHO, €€ MOXKHO OIPOBEPIHYThH
UCKJIIOYUTENIBHO B cyaeOHOM mopsiake. Jlo Takoro npu3HAHMUS CyAOM Opak
CUHMTAETCSI JEUCTBUTENIBHBIM, CYIIECTBYIOIIMM, B HE 3aBUCUMOCTH OT HAJIAYUSA
JIOKA3aTeJIbCTB O €ro 3aKIYEHUH C HAPYIIEHUEM 3aKOHA.

Tak, IO.M. ®eTroXMH CHpaBeUIMBO OTMEYAET, «IPaBOBas IpUpPOAA
NpU3HaHUA Opaka HEIEHCTBUTENbHBIM, KaK CEMEHHO-NPAaBOBOM CaHKLUUUA B
OIIPE/ICNICHHOM Mepe 3aBHCUT OT KOHKPETHBIX 0OCTOSTEIBCTB KAXK/IOTO CIIyuasn .

B Teopunm mpaBa  CYWIECTBYIOT  pPa3jiM4HbIE  MHEHUS, [OHATHS
HEJICUCTBUTEILHOCTH Opaka. Tak, B COOTBETCTBMHM C OJHUM W3 HHUX
HEJICHCTBUTEILHOCT, Opaka - 3TO Mepa HEKOW  CceMeHHO-IPaBOBOM
OTBETCTBEHHOCTH. T.e. HEACHCTBUTENBHOCTh Opaka paccMaTpUBaeTcs, Kak
IIPaBOBAasi CAaHKIUS 3a HECOOJI0JIeHNEe TPeOOBAaHUN 3aKOHA, KOTOPbIE OTHOCSTCS K
3aKTI0UCHHIO Opaka.”® A panee A.M. 3aropoBCKHil OTMEYan, 4TO BOIPOC O
HEJICMCTBUTEILHOCTH Opaka HaxOJUTCA B CAMOW TECHOW CBA3M C BOMPOCOM 00
YCIOBUSIX €ro 3aKJIIOUEHUs, SIBISISICH Kak Obl COOTBETCTBYIOLIEH CaHKIMEH
nocaenuux.” M.B. Antokomsckas u V.M. Ky3HenoBa yka3pIBalOT Ha TO, YTO
npu3HaHue Opaka HeJleHCTBUTEIbHBIM MOKHO HAa3bIBATh aHHYJIMPOBAHUEM Opaka U
ero MpaBOBBIX MOCIEICTBHI C MOMEHTA ero 3aK/TI0UeH s TaKoro Gpaka.”

OpnHako, HE CMOTPSI Ha pa3Hble B3TJISAAbI U JIETICHUSI OCHOBAaHUI NpPHU3HAHUS
HelecTBUTEIbHOrO Opaka Ha aOCONIIOTHO HENEHCTBUTENbHbIE (HUYTOXKHBIE) U
OTHOCUTEJIBHO HEACHCTBUTEIbHBIE (OCIOPUMBIE), B 3aKOHE OTCYTCTBYET TaKOe

nenenve. Jlnsa npuszHaHus Opaka HEAEHCTBUTEIBHBIM TEPEUYCHh OCHOBAHUM

7 ®erroxun 10.M. WHctutyt Opaka o HOBOMY ceMeiHOMY 3akoHoarenbcTBY Poccuiickoit deneparun: Jluc.
KaHA. 1opuj. Hayk. Bonrorpan, 2000r. C. 162

18 pycennes B.A. HeneiictBurensHocTs Gpaka. Coserckas ooctuims. 1969. N 8. C. 21.

19 Cm.: 3aroposckuit A.Y. Kype cemeiinoro mpasa. Ozecca, 1909r.. KoHCy/IbTaHT miioc

20 Aurokonbckas M.B. Cemeiinoe mpaso. M.: FOpucts, 2001r.. C. 114; Kysuenosa .M. Cemeiinoe npaso. M.:
Opucts, 1999. C. 34.
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npeactaBieH B ctathe 27 CK P®. OH sBisieTcs HCUYepIBIBAOIIMM U 0oJiee
pPaCHIMPEHHOMY TOJIKOBAaHUIO HE MOJJIEKHUT. Y KAKEM 3TU OCHOBAHMS:

- OTCYTCTBHUE CBOOOIHOTO BOJIEU3bSIBICHUSI Ha BCTYIJIEHUE B Opax.

B omnumume oOT 3aKOHOAATENbCTBA JAPYTHX TOCYJApPCTB  POCCHICKOE
3aKOHO/IATEJIBCTBO HE JIOMyCKAaeT 3aKII0UeHUs Opaka uepe3 MpeACTaBUTENs, TaK jKe
1o JAoBepeHHocTu. B cooTBercTBUM € 3TUM, (1. 1 cT. 11 CK P®), nis 3akmtoueHus
Opaka HEOOXOOUMO JIMYHOE MPUCYTCTBUE JIMI, KOTOpPbIE BCTYyNAlOT B Opax.
OTMeTHM, YTO BHYTPEHHSS BOJsS CyObEKTa, BCTyHaroliero B Opak, Kak U B
CHCJIOYHBIX IMPABOOTHOLICHMUSX TPAXKIAHCKOIO TIpaBa, [JOJDKHA OTBEYaTh
BHEIIHEMY BOJIEM3BSBICHUIO. A BOJI JIMLA, KOTOpPOE BCTymaer B Opak,
U3BSABISETCS JUYHO U CBOOOJHO, 0e3 J000ro NmpHUHYXJeHus Oynb, TO yrpo3bl,
(bu3nuecKoe WM MCUXUYECKOE HACUIIUE, MPOSIBICHHBIE HE TOJIBKO CO CTOPOHBI
JML, KOTOpbIE BCTYNAalOT B Opak, HO TakK K€ M CO CTOPOHBI MHBIX Jull. Tak, B
cllydyae MOpoKa BOJM Opak MOKET ObITh NPHU3HAH HENEHCTBUTENBHBIM COTJIACHO
nyHKTy 1 cratee 27 Cemeiinoro Konekca P®. MoxHO mpuBecTH ImpuMep, Koraa
auno, Oyay4yd JeecnocOOHBIM, OJHAKO, HAaXOJSACh B COCTOSIHUM MCHXHYECKOTO
paccTpoiicTBa (KOTOpOE HE IO3BOJIIO €My COBEPIIMTH OCO3HAHHBIC BOJICBBIC
JICVCTBUS) 3aKITFOUNIT Opak.

Tax ke momguepkHeM, YTO MOPOK BOJU MOKET ObITh BBI3BaH Pa3IMYHBIMU
IIpUYMHAMH, KOTOpele Yyka3zaHbl B cratbe 28 Cemeintnoro Komekca PO:
OpUHYXJeHUE (HacWiIue WM yrpo3a HacuiueM (PU3MUecKOro MM MCUXUYECKOTO
Xapakrepa), 3a0JayXJICHHE WM HEBO3MOXXHOCTb B CHJIy CBOErO COCTOSIHUSL B
MOMEHT TOCYJAapCTBEHHOW perucTpanuu 3akioueHus Opaka MOHUMATh 3HAYCHUS
CBOMX JCHCTBUI M PyKOBOAMUTH MUMH, a TaK k€ B CHIy oOMaHa. Takum oOpasom,
Opak MOXeT ObITh TpU3HAH HEICHCTBUTENBHBIM TOI/IA, KOIJIAa HAa MOMEHT
3aKJIIOYEHUs] TaKoro Opaka, Mo KpailHell Mepe, OJMH U3 OpayylolMXcs B CHILY
MICUXUYECKOT0 PACCTPOICTBA 3/I0POBbsSI HE MOI' PYKOBOJIUTH CBOUMH JIEWCTBUSIMHU U
IIOHUMATh UX 3HAYCHHUE.

Onnako, u3 coxepxkanusi ctateu 28 CemeiiHoro Koaexca P® ocrtaercsa He

SICHBIM, KaKOro pojia oOMaH WM 3a0JIy’)KI€HHE CIIOCOOHBI CTaTh OCHOBaHUSIMU
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npu3HaHusg Opaka HenelcTBUTENbHBIM. HO HEOOXOAMMO MOHMMATH TaK e, YTO
HOPMBI TIpaBa HE MOTYT OMPEACIUTh KPUTEPUU ITUX MOHSATUN, B CHIIy TOrO, YTO
3HAUUTEIbHBIE OOCTOSITENBCTBA B OJIHOM CIy4ae MOTYT OBbITh HMCKIIOYUTEIIHHO
HECYIIECTBEHHBIMH B JpyroM. BeposiTHee Bcero, K TakKuM, OOCTOSTEIHCTBAM
CIENYET OTHECTHU: COLMAIBHBINA CTATyC JIMII, ©X UMYIIECTBEHHOE MOJIOKEHUE, a TAK
K€ COCTOSIHME 310pOBbs. MHTEpECHBIM M HEYpPETYJIMPOBAHHBIM BOIPOCOM Ha
CErofHsl OCTaeTcs Clydyail Haauuusg OEpPEMEHHOCTH OT JPYroro MYXYHUHBI H
COKpBITHE 3TOr0 (hakTa OT JOOPOCOBECTHOTO CymNpyra. 3aKOHOAATEb HE OTHOCUT
ATOT CiIy4yall K OCHOBAaHUSIM MPHU3HAHUS Opaka HeAelcTBUTEIbHBIM. He cMoTps Ha
Haguyue oOMaHa, 3aKOH JOMYCKaeT JIMIIb OCIHOPUTh OTIIOBCTBO, a BOT
peann3oBaTh MpPaBO Ha pacTop)KeHHWEe Opaka Cympyr, KOTOPOro «OOMaHylInW» He
MOXET B Tepuoj OCpEeMEHHOCTH CYNPYrd M B TEUCHHUE TOJa MOCJE POXKIACHUS
pebenka (craths 17 CK PO)

Tak e HEeNCTBUTEIILHOCTh Opaka I10Ji COMHCHHE MOXXET IOCTaBUTh U
HAJIMYWE NPUHYKIACHUS B MOMEHT 3aKJIIOUYECHHUS TAaKOTO COK3a. Tak Kak OHO,
SBJIIETCSI TPOTUBOMPABHBIM M  OOIIECTBEHHO OIMACHBIM TMOBEJACHUEM, YTO
0€3yCIIOBHO, JIOJKHO TTOBJIEYb HEOJIArONMPUSTHBIC FOPUINYECKUE TTOCIIESICTBHUS,

- HEIOCTU)KEHHE YCTAHOBJICHHOTO OpayHOro BO3pacTa.

Tak, OpauyHblii BO3pacT MOKHO pacCMaTpUBaTh Kak HOPUAUYECKHN (akT, ¢
KOTOPBIM, B COOTBETCTBUH C 3aKOHOM, BO3HUKAET OpauHasi MpaBOCIOCOOHOCTb.

CK P® ycranaBnuBaeT eIMHBINA OpayHbIN BO3PACT JIJISl KEHIIMH U MYKIHH —
BOCEMHAJIaTh  JIET, COBMAJAOIIMI C  BO3pAacTOM HX  TPaXIAHCKOIO
coepuieHHonetust (ct. 21 'K P®). Ho CemelHbIM KOJEKCOM MpEayCMOTpEHa
BO3MOKHOCTh CHIDKEHHS OpauHoro Bo3pacta (cratbs 13 Cemerinoro Kogekca PD).
Tak, B Opak MOXET BCTYNHTh JIMIIO, JOCTUTIIIEEC BO3pacTa IIECTHAJIATH JIET,
OJIHAKO JIMIIb C pPa3pelIeHus, B KaXIOM HHAUBUAYAIBHOM Cilydae, OpraHa
MECTHOTO CaMOYyIpaBJieHHs (10 MECTY *HUTEIbCTBA 3TOrO JIMIA) U TOJBKO MNpH
HaJU4YUU YBAXXUTEIbHBIX MPUYMH. 3aKOH HE JaeT IEepeyYeHb TaKhX IPUYMH,
YYHUTBIBas MHOTOOOPA3HOCTh KM3HEHHBIX CUTyaruil. JIoBOJBHO TOTO, YTOOBI 3TH

INPpUYXHBL OpraHbl MCCTHOI'O CaMOYIIPABJICHHA COYIM YBAKWUTCIIbHBIMU. Ha
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IPAKTUKE, PEIICHNE O CHI)KEHUU OpayHOro BO3pacTa 4Yallle BCEro MpUHUMAETCs B
ciiydae OEpeMEHHOCTH HEBECTBl WJIM MPU POXKICHUH y Hee peOeHka, Jbo mpu
HAXO0XJIEHUU JIUL], KOTOPbIE JKEIAl0T BCTYNUTh B Opak, B (PaKTUUECKUX OpayHBIX
OTHOULIEHUSIX.

Tak ke B MCKIIIOUUTENBHBIX CIy4asX C y4€TOM OCOOBIX OOCTOSITENLCTB U
HAJIMYUHU COOTBETCTBYIOILIEIO 3aKOHA CyObeKTa (pelepannn, BO3pacT, BCTYIUICHUS
B Opak MOXeT OBbITh CHIDKEH 70 14 ner.

OTmeTHM, 4TO B Ciy4yae BCTYIUIEHUS B Opak JiMla, He JOCTUTIIEro BO3pacTa
BOCEMHA/IIIATH JIET, IPOUCXOIUT OJIHA SMAHCHUIIALKS, T.€. 3TO JIMLO MOJy4YaeT B
MOJIHOM OOBEME BCIO CBOK TPAXKIAHCKYIO JEeCOCOOHOCTh, a B cllydae
pacTop)keHus Opaka 10 JOCTUKEHUSI UM COBEPIIECHHOJIETHUS.

[lonpITkM yHH(pUKALIUKU 3aKOHOJATENbCTBA CyObekTOB P® B Bompoce o
CHWKeHuM OpauyHoro Bo3pacta HopMmamu CemeiliHoro kozexkca B 2002 romy
okazanmuck OesycrnemubiMu. Tak, Coer ®Penepaunu DenepanpHoro CoOpaHus
P®, OTKJIOHMI COOTBETCTBYIOLINN 3aKOHOMPOEKT, MTOCYUTAB TAKOE MPEIJI0KEHUE
MOOIPEHUEM TOCYJAPCTBOM CTAHOBJICHUS U YKPEIUICHUS NPAKTUKH JUIsl CO3/IaHUs
ceMeil HEeCOBEpIICHHOJETHUMHU TrpaxkaaHamMu. OTMETHM, 4TO TakKoe OJ00peHue
TaKke npoTuBopeunmno Ob1 Hero-HMopkcekoit kxomsenmmn OOH 1962 roma "O
COrjacuu Ha BCTyIUIEHHE B Opak, OpauyHOM BO3pacTe M perucrpanuud OpakoB', B
KoTOpoH yuyactByeT Poccuiickas denepanus.

3aKOH HE YCTaHaBIMBAET NPEIEIbHOIO BO3pacTa JJsi BCTYIUIEHUS B Opak
WIN MIpeIeTIbHON pa3HUIIbl B TOJaX MEXY JIMLIaMU, KOTOPbIE BCTYIAIOT B Opak.;

- HaJIM4YKe IPyroro HepacTOPrHyTOro Opaka.

B cootBetrctBum ¢ a63. 2 ct. 14 Cemeiinoro Konekca P® ne nomyckaercs
3aKJII0YeHUE Opaka MEXIy JIMIAMH, U3 KOTOPBIX XOTs Obl OHO JIUIIO YK€ COCTOUT
B JIPyrOM 3aperucTpupoBaHHoM Opake. Takoil Opak, B 3TOM ciy4ae, IpU3HAETCA
HeJIeUCTBUTEIbHBIM. OTMETUM Tak ke, 4yTo 10 peBomtonuu 1917 roga B Poccuun
OBLIO 3alpelleHo BCTynaTh B Opak Oosiee yeThIpex pa3. B HacTosiee Bpems Takue

OTPAaHUYCHUA OTCYTCTBYIOT,
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- OJM3KOe POACTBO IO NPSIMOW BOCXOMSIIEH W HUCXOIAIICH IJUHUU.
Cornacno cratee 14 Cemeitnoro Konekca PO ne momyckaercs 3akioueHne Opaka
MEXIy ONM3KUMH DPOACTBCHHHKAMH ( TIO TPSIMON BOCXOJAIICH W HUCXOMSIIEH
JUHUU T.C. POAMUTEISIMA W JEThbMH, JACAYIIKOH, OaOymKoil ¥ BHYKaMH),
MOJIHOPOJHBIMU W HE TOJHOPOJHBIMU, HMMEIONUX OOIMMX OTIa WM MarTh,
OpaThsIMHU M CECTPaMH; YCHIHOBUTEISIMHA U YCHIHOBJICHHBIMH.

- HAJTWYME OTHOIICHUH YCHIHOBJICHHUSI.

3anper OpakoB MEXAY YCHIHOBUTENSIMA U YCHIHOBJIEHHBIMU MOXHO
OOBSCHUTH TEM, YTO NPEXKJE BCEro ATO ATUYECKas CTOPOHA COOOPAKEHUSIMU
MPOUCXOSIIETO, TIOCKOJBKY TPAaBOOTHOMIICHUS MEXKIy TaKUMH  JIAIIAMHA
3aKOHOJIATEIBHO MPUPABHEHBI K OTHOIICHHUSIM MEXKIY POJTUTEISIMU U I€THbMH.

Tem HE MeHee, HE00XO0IMMO YYUTHIBATh, YTO Y YCHIHOBICHHOTO OTCYTCTBYET
MpaBOBas BO3MOXKHOCTh BCTYIUICHHS B Opak CcO CBOUMH OHWOJIOTHYCCKUMU
POJICTBEHHHKAMHU (POJUTENSIMU, 0aOYIIIKOM, NETyIIKOW, cecTpaMu U OpaThiIMH).
Takoe orpaHuYeHHEe HE TPEKpaIllaeT CBOE JCHCTBHE B CIydae YCBHIHOBJICHUS.
PoacTBo coxpansieTcsi, HE CMOTPSl Ha TO, YTO IOPUJIMYECKH TAaKUE OTHOIICHUS
MpEeKpalieHbl, B CJICACTBHUH, BO3HUKHOBEHUS HUX MEXIY YCHIHOBUTEIEM U
YCBIHOBJICHHBIM,

- HEeIeecrnocoOHOCTh Cympyra WId O00OUX CYNpPYroB  BCIEICTBUE
TICUXMYECKOTO PACCTPOMCTBA, KOTOpas Oblla yCTaHOBJIICHA CYJOM JO MOMEHTA
perucTpamuu opaxa.

3anper Ha BCTYIUICHHE B Opak, HEJIeecrocoOHOTO JIuIa, 00yCIOBICHO, KaK
MEIUITMHCKUMH ~ BO33PCHUSIMH, TaK W OTCYTCTBUEM  BO3MOXXHOCTH
HEJICECIIOCOOHOTO JIUIIA JJaTh OCO3HAHHOE BOJICU3BSBICHUE HAa BCTYIUICHUE B TAaKOH
COF03, YTO BEJET COOTBETCTBEHHO, K HECOOJIFOJICHHUIO TTPUHITUIA JOOPOBOIBLHOCTH
Opaka. YKa3aHHOE ITOJIOKEHHWE HE KacaeTcsl JIMIl, KOTOPbIe OTPaHWYCHHBI B

TpaXXAaHCKOU J1eeCiOCOOHOCTH;
- COKpBITHE OJIHUM W3 CYIpPYTOB CYIIECTBOBAHHS y HEro BEHEPHUUYECKOTO

3aboneBanus i BUY-undexnun.
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Tak, B ciy4yae eciid JMII0, KOTOPOE BCTYIaeT B Opak, CKPbUIO OT APYroro
JUlla CYIECTBOBAaHME BeHepuueckoil Oome3nu unu BUY-undexuuu, nocieaHuit
BIIpaBe MojaTh TpeOOBaHUE B CYJl O MPU3HAHUHU TaKOro Opaka HeIeUCTBUTEIIbHBIM.
CpoK HMCKOBOW JaBHOCTH IO COOTBETCTBYIOIIUM JEjaM COCTaBIISIET OJWH TOJ C
MOMEHTA, KOTJa JIUIO Y3HAJIO WM JOJDKHO ObUIO Y3HATh O HAJIMYHMH Y CYINpyTa
Takoro 3a0oiyieBaHus. Tak ke NpPEeIyCMOTPEHa YIroJIOBHAs OTBETCTBEHHOCTHh 3a
3apakeHue BeHepuueckuM 3adosieBanueM uiu BUY-undexuueit (ct.121, 122 VK
PO);

- BCTyIUICHUE B Opak 0e3 11esu co3/lanus ceMbt ((PUKTUBHBIN Opak).

3aKkoHOJaTeNb HE JaeT ompeaesieHus menau Opaka. OnHako coryiacHo 1. 1
cratbu 27 CK PO B cnydae, korja Cynpyry WiM OJUH U3 HUX 3apErUCTPUPOBAIIU
Opak 0e3 wLenu CO3JaHusl CEMbHM, TakKOM Opak MOXKET ObITh MpU3HAH
HEACHCTBUTEIbHBIM.

B Cewmeiinom 3akoHonmarensctBe PO oTCYyTCTBYIOT KpuTepHu (PUKTHUBHOTO
Opaka, KaKk W TOHATHE CEMbU, MOITOMY Ha MpPaKTUKE HE BCErja JIETKO IaTh
omnpeneneHne (UKTUBHOCTH Opaka. PaHee, 10 peBOJIOIMH, IEPKOBBIO OBLIO
MPOBO3TJIANIECHO TIOJIOKEHUE O TOM, 4YTO IIEJIbIO 3aKJIIOUEeHMsI Opaka SBIsSeTCS
MMEHHO POXKAECHUE JIETEN.

Heob6xomumo oTMeTHTh, YTO (PUKTHUBHBIC Opaku, OOBIYHO, UMEIOT IIEJIb HE
CO3/IJaHHUE CEMbH, a K IpUMeEpYy, MOTyUYeHHE MpaBa Ha MPOKUBAHUE HA TEPPUTOPUU
MMEIOLIETOCs. KUJIb Y CYINpyra, POCCHICKOrO0 TPa)KJaHCTBA, WU MPECICIYIOT
JIpYTUe KOPBICTHBIC 1enu. JIJis Tmpu3HaHUS Takoro Opaka HEICUCTBUTEIHHBIM
CTOpOHA, KOTOpas 3auHTEpecOoBaHa, 00s13aHa J0Ka3aTh, YTO B ATOM CIydyae MMeEeT
MECTO HE MPOCTasi CeMEHas ccopa WM pa3iop, a TO, YTO Ha MOMEHT 3aKJIFOUECHUS
Opaka y Apyroro cymnpyra He ObUIO LEJM JJIsi CO3JaHus CeMbH. Tak, B Ka4eCTBE
KaTeropuii pUKTUBHOCTH Opaka MOTYT BBICTYyNaTh: OOJibllIas pa3HUIA B BO3pAcTe
,paszieIbHOE MPOKUBAHUE, OTCYTCTBHUE JCTEH, a TaK K€ pacTOp KeHHe Opaka mocie
JIOCTHKEHMSI KOPBICTHBIX 1Iesiel. B ciiydae eciu «KOpbICTHBIE LENH» UMEIU MECTO
ObITb, OJIHAKO I1I€JIb CO3J]aHUSI CEMbHM IPUCYTCTBOBAJIA, TakoW Opak HeIb3s

IIPU3HATh HENECUCTBUTENBHBIM. IHTEpeCcHBIM IpUMEpPOM HaM IOKa3aIoCh
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peuenue, BbiHECeHHOE 9 Hosi0pst 2016 1. OpyH3EHCKUM palOHHBIM CYIOM T.
BnaguBocToka IIpumopckoro kpasi, B KOTOPOM CyZ OINpPEAENINJ, YTO apryMEHTBI
MCTIA O TOM, YTO OTBETUHIIA HAMEPEBAJIACH YIYUIIUTh CBOM KUIUIIHBIE YCIOBUS,
HE MOIYT CUMTaTbcAd cocTosTeabHbIMU. Cya yKazal Ha TO, YTO YJIy4ILIEHHE
KWJIHIHBIX U OOTOBBIX YCJIOBHI B Opake sIBISIETCA €CTECTBEHHBIM MOBEACHUEM
CYINpPYTOB, TaK, KaK MPaBUJIO, BCTYNUBIIKE B OpaK CyNpyru , NbITAIOTCS HE TOJIbKO
VIIYUIIUTh CBOM JKWJIMIIHBIE YCJIOBHS, HO TaK € U B LEJIOM IMOBBICUTH CBOE
onmarococrosinue. Tak Kak B yKa3aHHOM JieJie JOKa3aTelbCTB (PUKTUBHOCTU Opaka
Cyly He ObUIO IPEJCTABICHO, TO B YAOBJIETBOPEHUU HCKOBBIX TPEOOBAHUMN HUCTILY
OBLIO OTKA3aHO.”"

Cornacno Ilocranosnenuto Ilnenyma BepxoBHoro Cyma P® ot 5 Hos0ps
1998 roga Ne 15 "O npumeHeHnn cygaMu 3aKOHOAATENBCTBA NP PACCMOTPEHUU
Jel O pAacTOPXKEHHH Opaka»’’ [epedeHb OCHOBAHHI IPH3HAHHUS Opaka
HEJICHCTBUTEIBHBIM  SIBJISIETCS. MCUEPIBIBAIOIIMM W 0OJiee  pacHIUPEHHOMY
TOJIKOBAaHUIO HE MNOMIEeKUT. COOTBETCTBEHHO, MPU3HATH HEAECUCTBUTEIbHBIM
MOXXHO JIMIIIb TOT Opak, KOTOPBIM 3aKIIOYEH C HApPYIICHHUEM YCTaHOBJIEHHBIX
CewmeitapiM KoekcoM P® mpaBun u tpeboBanuii. pyrumu cioBamu, eciu Opak
SBJISIETCSI BOJIEBBIM HOPUAMYECKUM aKTOM, TO YCJIOBHUSIMU €r0 JACHCTBUTEIBHOCTU
Oynyr  TpeboBaHusi  3aKOHa, BO-  TEPBBIX, HEOOXOAMMBIH  YPOBEHb
paBOCYObEKTHOCTH OyAyLIIMX MyXa M JKEHbl, BO- BTOPBIX, COOTBETCTBUE
BOJICU3bSBIICHUS] BHYTPEHHEW BOJIE Ka)KIOT0 U3 CTOPOH B HACTyMarolieM Opake, B-
TPETbUX, HAMEPEHHE JIMI, KOTOpble BCTYMalOT B Opak K CO3JaHHIO CEMbHU, C
MOPOXKJACHUEM B O€IYIOLIEM B3aUMHBIX CYNPYKECKHUX JIMYHBIX U UMYILIECTBEHHBIX
mpaB ¥ 00S3aHHOCTEH.

He cmoTps Ha wucuepnbiBaloOlMi CHHCOK OCHOBaHUM, MpHU3HAHUs Opaka
HEJICHCTBUTEIbHBIM, OCTAETCS HESICHOM KapTMHA B BONPOCE HEIOMYCTHUMOCTU

onHomnoJbIx OpakoB. Tak, 3akoHOAaTeNnbcTBO PD HE comepKUT HOPMBI, KOTOpAs

2! Pemenne ®pyn3eHckuit paiioHHbli ¢y r. Binagusocroka [Ipumopckoro kpast ot 09 HosOpst 2016r. 1o neiy Ne 2-
7816/2016//Koncynbrantlmoc

2 [Tnenyma BepxoBraoro Cyna P® ot 5 Hos10pst 1998 1. "O nmpuMeHEHUM CyIaMH 3aKOHOIaTeIbCTBA TIPU
PaccCMOTPEHUH JIeTT O PacTOP>KEHNH Opakxa.// KOHCYJIBTaHT ILII0C
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Obl TIpsIMO 3amperiayia ofHomoJibie Opaku. OmHako cratbu 1, 12 CemeiliHoro
Konexkca PD roBopsT MMEHHO O Opake My>XKYHMHBI M KEHIIMHBI, HE JOMyCKas
apyroro. B Poccum HEOAHOKpAaTHO COBEPIIAINCH MOMBITKU 3apETUCTPUPOBATH
onHomnoneii Opak. K mpumepy, 18 suBapst 2005 roma. B CaBenoBckom 3AICe
ropoga MOoCKBBI ObUIO TMOAAHO M 3apPEreCTPUPOBAHO 3asIBJICHUE O >KEJIAHUU
BCTYIUICHHS B OJTHOIIOJIBIN Opak MEXy TJIaBHBIM pellakTopoM xkypHaiia «Ksup» 3.
MuiivHbiM ¥ AenyTtaToM napiameHta bamkupuu J. Myps3unbeim. Ognako, 20
suBapst 2005 roga OHU MOJYYHJIM OTKa3 B PETUCTpalK Takoro Opaka. B mannom
OTKa3€ COCJIAJIMCh Ha TO, YTO OJTHOTOJBIN Opak MpoTUBOpedUuT HopMaM CeMelHOro
konekca P®. Ilociie dero 3asBUTENM OCIOPUIIM YKA3aHHOE penieHue B cyae. 15
deBpans 2005 roma OCTaHKUHCKHI pallOHHBIN cya Topojia MOCKBBI OTKazal B
YIOBJIETBOPEHUH TPEOOBAHMS O IPU3HAHWU HE3aKOHHBIM perienus oprana 3AICa
00 OTKa3e B perucrpanuu ogHomnosioro Opaka. Pemenue 3Toro cyaa ObUIO Tak ke
oOxanoBaHo B BbimecTosmed wuHcTanimu. M yxe 16 nHoa0ps 2006 rona
Konctutynmonssiii cya Poccuu oTkaszan B IPUHATUU K PACCMOTPEHUIO Kallo0y 3.
Myp3rHa Ha HapyllIEHHE €ro KOHCTUTYLIMOHHBIX npaB. Tak, myHkToM 1 cT. 12 CK
P®, on onmpeaenwn, uto: «... HH u3 Konctutymuun PO, HU U3 npuHATHIX Ha ceOs
Poccuiickoit ®denepainuieil MeXIyHApOAHO-MPABOBBIX 00SI3aTENLCTB HE CIEAYET
00s3aHHOCTH TOCYJApCTBa IO CO3/IaHUIO TaKUX YCIOBUW HJisi TpONaraHjisbl,
MOAJACP>KKU U TIPU3HAHUS COIO30B JIMI[ OJJHOTO moja. [Ipu Tom, uTo camo mo cede
OTCYTCTBUE B TAKOW PErUCTpalMd HUKAK HE IMOBJMSET Ha YPOBEHb NMPU3HAHUA U
rapanTuii B Poccuiickoii deaeparuy npaB U CBOOO 3asBUTENS, KaK yeOBeKa U
rpaKIaHHHA. .. )"

Tax xe pemennem ['ps3uHCKOTO TOpOICKOTO cyaa JIumernkoit o6mactu ot 02
aBrycta 2013 roma ObLJIO OTMEYEHO, UTO JAECUCTBHUS 3asgBUTEJCH, KOTOPhIC OBLIN
HaIpaBJICHHBI Ha PETUCTPAIMIO OJTHOIMOJION0 COI3a B KaueCTBE 3aKOHHOTO Opaka,
HE COOTBETCTBYIOT mojoxkeHuto uactu 1 cratem 12 CK P®, a Ttak xe

06H_ICHpI/13HaHHBIM PCIUTUO3HBIM W HAOWOHAJIbHBIM TpadullMAaM, OTHOIICHUA

2 Onpenenenne KC P® ot 16.11.2006 r. Ne 496-O «O6 0TKa3e B IPHHATHH K PACCMOTPEHHIO XKAT00b! IPaIaHUHA
. Myp3uHa Ha HAPYIIEHUE ero KOHCTUTYIHOHHBIX mpaB 1.1 cT. 12 Cemeitnoro koaekca P®y» . KoncynpTanT mitoc
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oOliecTBa K ceMbe W Opaky, Kak K OMOJOTHYECKOMY COIO3Y MYXYHUHBI U
KeHUMHbL. He COOTBETCTBYIOT Takue JEWCTBHS W TNOJUTUKE TOCyAapcTBa B
00JIaCTH OXpaHbI U 3alIUTHl CEMbU, MATEPUHCTBA U JETCTBA, 3alPETy MPOMaraHibl
rOMOCEKCYaIN3Ma U IPUHATOMY 3aKOHOJATEIbCTBY B YKa3aHHBIX chepax.”

BaxkHocTh mnpoOjeMbl Ha CETOJHAIIHMA JIEHb COCTOUT B OTCYTCTBUHU
3aKOHOJATEIbHOM 0a3bl B Cilyyae M3MEHEHHs IoJia OJHOro M3 CyNpyros. Benb
coriacHo ctatbe 70 denepanbHoro 3akona "OO0 akTax rpakJaHCKOrO COCTOSHUA',
B CJyyae MPEACTABICHUS JTOKYMEHTa, MMEIOIIEr0 YCTaHOBJICHHYIO (QopMy 00
W3MEHEHHUH T10J1a, ¥ KOTOPBIN ObLI BbIIAH MEIUIIMHCKOW OpraHu3aluei, opraHom
3AI'C coctaBisieTcss COOTBETCTBYIOLIEE 3aKJIIOUYEHHE O BHECEHUM W3MCHEHUU B
3aMKiCH aKTOB TPAXIAHCKOTO COCTOSIHUS. TakuMm 00pa3oMm, B 3aperuCTPUPOBAHHOM
C UCHOJIHEHHEM BCEX HEOOXOAMMBIX YCIIOBHH 3aKOHa Opake, MOXXET MpPOU30MTH
(dbakT HamWuyusg OJHOMOJBIX CYIPYroB, UTO MPSAMO MNPOTUBOPEUUT CEMEUHOMY
3akoHOJATeNbCTBY Pd, HO He sBNsSETCS OCHOBAaHHEM IMPU3HAHMS TaKoro Opaka
HEACHCTBUTEIIbHBIM.

B Teopum mnpaBa paccMarpuBarOTCs pPa3iIMUHbIE NYTH PELICHUS TAaKOU
POOJIEMBI, BBIJICIUM OCHOBHBIC U3 HUX:

- IpeKpalleHre TaKOro CO3a MyTeM pacTOpXKEHUs Opaka Mo NMpUYMHAM
HEBO3MOYKHOCTH COXPAHEHHSI CEMbH;

- CcoxpaHeHue Opaka; OJHAKO C BHECEHHUEM H3MEHEHUM B ceMeiHoe
3aKOHOJIATEIBCTBO , @ UMEHHO — TpaHcopManus Opaka B WHOU COIO3 MEXKIY
OJTHOTIOJIBIMU JTFOJIbMH, KOTOPBIE BEAYT OOIEe XO35SHUCTBO, BOCIIUTHIBAIOT OOIINX
JIeTel, HO He BBITIOIHSIOT pOJiei My>ka U )KEHBI B OTHOILLICGHUH JIPYT K JApyTa.

CeromHsi B 3aKOHOJIATEJILCTBE OTCYTCTBYIOT OTPAaHUYEHUS NIl BCTYILICHHS
B Opak JIMIl, KOTOPbIE U3MEHUIIN TOJI.

B cnydae npusHaHus cynoM Opaka HEIEHCTBUTEIBHBIM, OH SIBJISAETCS

TaKOBBIM CO JHS €TI0 3aKJIOYCHMHA.

** Pemenne ['pAsuHCKOro ropoxckoro cyna Jlumerkoii o6mact ot 02 asrycra 2013 r. 2-976/2013//
Koncynsrantllntoc
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I'naBa 2. Oco0eHHOCTH NPU3HAHKMS OpaKa HeleCTBUTEJIbHbBIM.

2.1. IIpaBoii cTaTyc Jull, 3asiBJSIOIINX 0 HeJelCTBUTEJIbHOCTH OpaKa.

Kak orMeuanoch Bbllle, NOPAJOK MNpU3HAHUS Opaka HEAEHCTBUTEIbHBIM
uckiountensHo cyaeOnbid. Cemelinblii Konekc P®, B ornumumne ot Kopekca o
Oopake u ceMbe PCDOCP, momuMo cympyra, opraHa ONneKkd U IMONEUYUTENIbCTBA U
IIPOKYpOpa OTHOCHUT K JHMIAM, KOTOpbIE UMEIOT MPaBO TPeOOBAaHUA O NMPHU3HAHUU
Opaka HEICUCTBUTEIBHBIM TOJBKO TEX, YbM IIpaBa peajbHO HApPYIICHBI
3aKJIIOYEHUEM Takoro Opaka, CO3JaHHOTO B  00X0J  OOCTOSITENHCTB,
MPEMATCTBYIONINX 3aKITIOYCHHUIO Opaka.”

Tak, B clydae TMpPUHATAS HCKOBOTO 3asBIEHUS OO0 OCIMApUBAHUU
JNEUCTBUTEILHOCTH Opaka Cyay HEOOXOAMMO OIpEAeuTh, COIJIACHO KaKOMY
OCHOBAHHUIO MOJJICKUT MpU3HaHUE Opaka HejehHcTBUTENbHBIM (1. 1 craths 27 CK
P®) u MOXeT JM HCTEll OTHOCUTCA K KaTE€rOpuHU JIMI, KOTOPbIE MMEKOT IPaBO
OCMapuBaTh JACHCTBUTENBHOCTh Opaka Mo TakoMy ocHoBaHuio. CormacHo m. 1
cratbu 28 CK P®, Tonbko ompeneneHHbI KpYr JWIl UMEET IpaBo TPeOOBAThH
MpU3HaHUS OpakKa HeJeHCTBUTEIbHBIM:

- HECOBEPILECHHOJETHUM CYINpYT, a TaK K€ €ro poAuTeNH (WId JMUa HUX
3aMEHSIOIINE), OpraHbl OMEKHU U MONEYUTEIbCTBA, POKYPOP, B cliyyae eciiu Opak
3aKJII0YEH C JIMIOM, KOTOpPOE€ €Ill€ HE JOCTUINIO OpayHoro Bo3pacta ( eciu
OTCYTCTBYET pa3pellcHUe Ha 3aKIoueHre Opaka 10 JOCTHKEHUS JTUIIOM OpavyHOTro
BO3pacTa). B cinyuae ke TOCTHKEHHUS BO3pacTa COBEPIICHHOJIETHS — TPeOOBaHUE O
NPU3HAHUU Opaka HeACHCTBUTEIbHBIM, BIPABE MOJABATH TOJBKO 3TOT CYIPYT;

- CYIIpYT, TIpaBa KOTOPOTO OBLIM HApYIIEHBI 3aKIIOUCHUEM Opaka, a Takke
MIPOKYPOP, B cliydae eciu Opak ObLI 3aK/IHOYEH MPU OTCYTCTBUHM JOOPOBOJIHLHOTO
corjacusi TOro Cyrpyra Ha ero 3akitoueHue. T.e. eciii Takoil Opak ObLIT 3aKITI0UEH
B pe3ysibTaTe OOMaHa, MPUHYKICHUS, 3a0y>KICHUS WIK HEBO3MOXHOCTH B CHILY

CBOCI0 COCTOsAHHMA B MOMCHT PCrucCTpanuu 6pa1<a OCO3HaBaTh 3HAYCHHUEC CBOUX

» Omnpenenenne Koncturynmoonnoro Cyna Poccuiickoit @enepannu ot 21 nexkadps 1998 roxa "O6 OTkase B
NPUHATUH K pPaCCMOTPEHHIO kaio0bl rpaxknanku Jlazapesoit Hanesxel HukonaeBHEI Ha HapylIEHUE ee
KOHCTHTYLIMOHHBIX ITPpaB 4acTblo BTopoi crarbu 44 Kooxekca o opake u cembe PCOCP" // UCC "T'apant".
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NEHCTBUM M PyKOBOAWTH MMU. HeoOXoIuMO OTMETUTh, YTO HMMEHHO >KEJaHHe
MOTEPIIEBIIET0 JOJDKHO OBITh HAIpaBiI€HO Ha OClapuBaHWe Opaka, BeIb IO
IIPOILLIECTBUH OIPENEICHHOTO BPEMEHU I «IOTEPIIEBIIETO» CaM IOPUINYECKAN
¢akT 0 TOM, UTO HA MOMEHT 3aKJIIOUEHHUsI Opaka OH HAXOAWICS TMOJ BIUSHUEM
NPUHYKIEHUS, 0OOMaHa UK 3a0TyKIEHUS, MOXKET YK€ U HE UMETh 3HAUCHMUS,

- CyHpyr, KOTOpbIH HE 3Hal O HAIWNYUU OOCTOSITENIBCTB, CIOCOOHBIX
NpEeNsATCTBOBAaTh  3aK/IIOUYEHHIO Opaka, OINEKyH Cylpyra, MpH3HAHHOTO
HEEECIIOCOOHBIM, CYNIPYT IO MPEIIECTBYIONIEMY HEPACTOPTHYTOMY OpaKky, a Tak
K€ WHbIE JIMIA, IpaBa KOTOPHIX HApyIIEHbl 3aKIIOYEHHEM Opaka, B cllyyae
HaJIM4Ms 0OCTOSTENBCTB, KOTOPHIE ObI MPEMSITCTBOBAIM €0 3aKIOUYEHHUIO, a TAKKE
OpraHsl OIIEKH U ITONIEYUTENBCTBA U IIPOKYPOD;

- IPOKYpPOP, a TaKKe Cynpyr, He 3HABIIMN O PUKTUBHOCTU Opaka, B Ciydyae
3aKJIIOUEHHMS TAaKOro Opaka;

- CyIpyT, IpaBa KOTOPOT0 HApYLIEHBI IPYTUM CYIPYTOM B CIIy4ae COKPBITHS
O HaJlM4uM BeHepuueckoil bonesnu i BUY-undexuun.

B cinydae, korma B cyae paccMarpuBaeTcs JAeN0 O NpU3HAHMU Opaka
HEJCHCTBUTEIBHBIM, 3aKIOYEHHOIO C JIMIOM, KOTOpOE €He HE JOCTHIJIO
OpayHOro BO3pacTa, WM C JIMLOM, KOTOPOE paHee ObLIO MPU3HAHO CYIOM
HEIEeeCIOCOOHBIM, 0053aTEIBLHO MPUBJIEKAETCS OpraH ONEKU U MONEeYUTENbCTBA.

B cnywae, korga 3asBUTENb HE OTHOCUTCA K YKa3aHHBIM JMIAM, CYA
OTKa3bIBAa€T €My B MPHUHITHH TAKOI'O MCKOBOT'O 3asBJICHHUS HA OCHOBaHMH 1. | 4. 1
cratbu 134 T'TIK PO.

Tak x npumepy, Koncturyumonnsii Cyn Poccuiickoin ®denepaunn B He
IOPUHSAJ K PAacCCMOTPEHHIO kano0y rpaxaanuHa Koponésa B.A. o nomyuieHHOM
HapyIlIEHUU €ro KOHCTUTYIIMOHHBIX NpaB myHKTa | crtateu 28 CemeriHnoro Koaekca
P® u nynkra 4 crateu 27 @3 PO «O npokyparype Poccuiickont @enepanun». B
cBOEM oOpanieHuu rpaxxaaiuH Koposi€s ykazan Ha TO, 4TO MOCKOJIBKY MOJIOKEHUS
n. 1 cr. 28 CK P® ycTaHOBJIEH HCUEPIBIBAIONIMN MEPEUYCHb JUIl, KOTOPHIM
MIPEIOCTaBICHO TPAaBO TpeOOBaTh MPU3HAHWS Opaka HEACHCTBUTEIHHBIM (B TOM

yucie (PUKTUBHOTO), TO B TaKOM CJy4yae HapyIIaeTcs MpaBO KaXKAOro Ha
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CyJEeOHYIO 3alllUTy, Kak OHO 3akperuieHo B cratbe 46 Koncrtutyuun PO®. Ilo
MHeHHt0 3asButens, ®3 PD «O mpokyparype PD» (mynkr 4 crates 27)
peyCMaTpUBAET MIPaBo, HO HE 00A3aHHOCTh MPOKYpopa JUIsl MIPEIbABICHUS UCKA
O TMpU3HAHWUU Opaka HEICHCTBUTENBHBIM, T.€. TEM CaMbIM JOIycKas OTKa3
JOJDKHOCTHBIX JIML IPOKYpaTypbl OT OOpallleHHus B Cyd U 3TO, B CBOIO OYEPE.b,
HapyllaeT KOHCTUTYLIMOHHBIE IIpaBa TpaxJaH Ha CyIeOHYI  3aluTy.
Koucturymmonssiii Cyn P® B CBOEM MOCTaHOBIEHMHM YKazaj, YTO IpPaBO Ha
CyIEOHYIO 3alllUTy BOBCE HE O3HA4aeT BO3MOXXHOCTh BBIOOpa TpakJIaHUHOM I10
CBOEMY YCMOTPEHMIO JII0OOr0 U3 CrnocoOOB U MpPOUEAYp CYyIACOHOM 3alluThl,
OCOOEHHOCTH KOTOPBIX NMPUMEHUMBI K OTAEJNbHBIM BHJAM CYJIONPOU3BOJICTBA U
OTJIEIBHBIM KaTErOPHUAM JEJl, ONPENEISItoTcs, ucxons u3 HopMm Koncrurynuu PO,
demepanbHBIX 3aKOHOB. ™

Takum o60paszom, B cr. 28 CK P® mnepedensb Jnl, KOTOPbIE UMEIOT MPaBO
TpebOBaTh MpU3HAHUS Opaka HEJACHCTBUTEIBHBIM yKa3aH B TOJIHOM OO0BEME H
SBJIIETCSI MCUEPIBIBAIOIINUM. ECIM HMCXONUTHh W3 MPUHLMUIIA CHIPABEIIUBOCTH, TO
MO>XHO OTMETHUTh, YTO 3aKOHOJATEb Y4Yel BCEX JIMIL], YbM IpaBa U OXPaHSIEMbIC
3aKOHOM HHTEpPEeChl MOTYT OBbITh HApylIeHbl B  ClIy4ae 3aKJIIOYEHUs
HeJeHCTBUTENBHOTO Opaka. Tak e, HoJYepKHEM, YTO y TOCYAApCTBA €CTh OCOOBIN
MHTEpEC B 3alIUTE U YKPEIUIEHUH COLIMAIbHOTO MHCTUTYTa Opaka B OOIIECTBE, UTO
ABJIIET COOOM JIOTMYHOE BKJIIOYEHHWE B CIUCOK MKCTIOB IPEACTaBUTENEH

yOJTMYHOM BJIACTH: OPTAHOB OTIEKU U TIOTICUUTENLCTBA, & TaK YK€ IPOKYpopa.

2% Omnpenenenne Koncturynnonsoro Cyna P® ot 23 utonst 2005 r. «O0 oTKa3e B NPUHATHH K PACCMOTPEHHIO
*aJo0bl rpakaaH ABneesa B.M. u Kiroxunoii B.B. Ha HapynieHre X KOHCTUTYIHOHHBIX npaB 11. 1 ¢1.28 CK PO u
g 2 c1. 61 I'TIK P®» // UCC «["apanT».
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2.2. Ilopsinok npusHaHus OpaKka HeleCTBUTEIbHbBIM.

CemeliHoe 3akoHoaaTenbcTBO PD He ompenenser s Aen O MPU3HAHUU
Opaka HeIEHCTBUTENBHBIM OCOOEHHOTO MPOM3BOJACTBA, U TMOTOMY INpPU3HAHUE
Opaka HEJCHCTBUTEIBHBIM IPOU3BOJUTCS CYAOM B MOPSAAKE TIPaXAAHCKOTO
CYZIONPOM3BOJICTBA, T.€. IO UCKY MPAaBOMOYHBIX JIWII, ONPEIEICHHBIX CTaTheh 28
CK PO.

CornacHo nyHkty 4 ctateu 169 CK P® mnpusHaHue HeIeWCTBUTEIbHBIM
Opaka MPUMEHSIOTCSI CPOKM MCKOBOW JaBHOCTH, KOTOPBIE YCTAHOBJIEHBI CTAThel
181 'K P® nma npusHaHus OCIIOPUMOM CHEIKH HEAEHCTBUTENBHOM, & UMEHHO
OJIMH TOJ| C MOMEHTA, KOI/la MPEKPAIICHO HACWIIME WJIM yIpo3a MO BIUSHUEM ,
KOTOpPBbIX OblIa COBEpIIEHA CJENKa, JUOO KOrJa JIMIO Y3HAJIO O HapyIIEHHOM
npase.

[Ipuznanne Opaka HENCUCTBUTEIBHBIM, KaK OTMEYaJOCh  BBIIIE,
MPOU3BOAMTCS TOJBKO CYAOM B HCKOBOM MOpPSAKE IO IpaBujaM, KOTOpPbIE
yctaHoBieHbl ['TIK P®. Otrmerum, 4TO €ClM OTCYTCTBYET PpEIICHHUE CyJa O
OpU3HaHUM Opaka HEJNEHCTBUTENIbHBIM, TO HMKTO HE BIPaBE 3asBISATH O TAKOM
Opake, Kak O HEIEHCTBUTEIBHOM, [aXe€ €ClId HUMEIOTCS JI0Ka3aTelbCcTBa O
HE3aKOHHOCTH €0 3aKJIIOYEHUS.

HenelicTBuTenbHbIM Opak IpU3HAETCS HE CO AHS BCTYIUICHMS PEIICHUs cyAa
B 3aKOHHYIO CHJIy, @ C TOro JHS Korja oH Obln 3akitoueH. COOTBETCTBEHHO,
MMEHHO CO JHSI €ro rocyaapctBeHHOM peructpauuu B opraHax 3AI'Ca. Ha
OCHOBAHMM TaKOr0 pELIEHUs Cyda O MNpU3HaAHUU Opaka HEIEHWCTBUTEIIbHBIM,
KOTOpOE€ B CBOIO ouepenb Hampamisierca B opraH 3AI'C TpeXHEBHBIN CpOK,
3alKiCh aKTa O 3aKJIOUYEHUHU Opaka (M COOTBETCTBEHHO CaMO CBHJIETEIBCTBO O
Opake, KaKk JOKyMEHT MOATBEPKIAIOMIMN (PaKT 3aKIII0UeHUs] Opaka) aHHYJIUPYETCs
u Opak mpu3HAeTcs HecyliecTBOBaBIIMM. (COOTBETCTBEHHO Yy JIMI, KOTOpBIE
COCTOSIJTM B TaKOM Opake, yTpauuBalOTCs BCe MpaBa U 00SI3aHHOCTH CYNpPYToB, 3a

HCKJIFOYEHUEM OIPEJEIEHHBIX CIy4aeB, KOTOPbIE MPETyCMOTPEHBI 3aKOHOM (CT. 3
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CK P®) B mensax 3amuThl NpaB AOOPOCOBECTHOIO CYINpyra, a Tak K€ JETeW,
POXKJICHHBIX B TAKOM Opaxe.

[ToguepkHeMm erie pa3, 4TO 0OpaTUTHCA C TPEOOBAHKUEM B CYJl O NMPU3HAHUU
Opaka HeIEeHCTBUTEIBHBIM MOXKET JIUIIb OMPECICHHBIN KPYyT JUI], yKa3aHHBIA B
cratbe 28 CemeitHoro Kogekca P® npuMEHHMTENBHO K KaXXIOMy KOHKPETHOMY
OCHOBAHMIO MPU3HAHUS Opaka HeAeUCTBUTENbHBIM. CUHTaeM, YTO TaKOW MOJXO]
o0ecrneunBaeT 3aluTy MpaB rpakaH, a Tak ke He JOIMyCKaeT BMEIIATEeIbCTBA B UX
CEMEMHYI0O M JHMYHYI JKW3Hb HHBIX Jul. OJHAKo, NpaBOBbIE MPOOIEMbI
MCYEPIBIBAIOIIETO CIHCKA JIML, UMEIOUIUX MPaBO OCHOPUTH HEAEWCTBUTEIBHOCTh
Opaka, Bce e ecTh. M ux Mbl 0oJsiee moIpoOOHO pacCMOTPUM B TPEThEH TIIABE.

B MOMeHT mnpuHSTHS HCKOBOrO 3asBIICHUS O TMpU3HAHUM Opaka
HEJCUCTBUTEIHHBIM Cy/b€ HEOOXOIUMO BBIICHUTH, IO KAaKOMY OCHOBaHHIO
ompoBepraercs AecTBUTENbHOCTh Opaka (myHKT 1 ctaths 27 CK PD) u moxHO 11
OTHECTH MCTLA K KaTErOpUU JIUI], UMEIOIINX NpaBo, B cuity ctatbu 28 CK P®D, Ha
Takoe oOpalleHHe M0 YKa3aHHOMY OCHOBaHUIO. Tak ke Ccy/abs 00s13aH MPUBJIEYD K
YYacTHIO B JIEJIO OpPTraHbl ONEKH U MOMEYUTENIbCTBA, KOTOPHIE OCYIIECTBISIOT B
cuiny 3akoHa (c1. 31, 34 TK P®) dbyukiuu no 3ammure mpaB HEASECIOCOOHBIX U
HECOBEPILECHHOJETHUX, B cllydyae 3akiloyeHus Opaka ¢ JHUIIOM, KOTOpPOE He
JOCTUTIIO OpayHOTO BO3pacTa, UM XKe C JIMLOM, KOTOpoe ObUIO MPU3HAHHO CYJOM
HEJIEECIIOCOOHBIM.

Ot nmen o mpu3HaHuU Opaka HEACUCTBUTEIBHBIM HEOOXOIUMO OTIMYAThH
Clly4ad, KOTJa OCTapUBAIOTCS MPaBUIBLHOCTh AKTOBBIX 3alHCEel O 3aKIIOYECHUU
Opaka (HecocrosiBlMecs Opaku). Takue Kak, HampuMmep, B Ciydae peructpanuu
Opaka OJIHUM JIMIIOM, KOTJ[a OTCYTCTBYET COTJIaCHE JIPYroro, MpH HCIOJIb30BAHUU
MIOJIJIOKHBIX JIOKYMEHTOB, KOT/Ia OTCYTCTBYET OJIHOTO M3 JIMII, BCTYMAIOIMNX B Opak
(HecMoTpst Ha TO, 4TO 00a OHM IOJABAJM 3asABJICHUE O PETUCTpAllUU Opaka).
Heo0xoaumMo OTMETHTH, YTO MpPH TaKOM 3aKJIIOYEHUH Opaka, Kak TaKOBOTO, HE
CYILIECTBYET BOBCE, a COBEpLIEHHAs AaKTOBas 3aluCh O €ro 3aKJIOYEHUU
aHHYJIMPYETCS COTJACHO COOTBETCTBYIOIIEMY pEIICHHIO cyaa. Takum o0pasom,

OCHOBAHUA ISA IMPHU3HAHHA 6paKa HCI[GI\/'ICTBI/ITCJ'IBHBIM NN HECOCTOABIIMMCS HEC
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OyAyT UMETh HMYEro OOILIEro MeXy COOOW, Tak Kak ONpEeAeisoT 3aKIH0YEeHHE
Opaka ¢ COBEpLIEHHO pa3HbIX CTOPOH. TeM He MeHee, OCHOBAaHUs IpU3HaHMs Opaka
HECOCTOSIBIIMCSI MMEIOT TaK JK€ pa3Hyl IIpaBOBYIO XapakTepuctuky. Tax
HapyIIEHUs B CBs3H C O(opmileHHSIMH OpadyHOTO COK03a MOXXHO pa3/IeiuTh Ha
YCTpaHHMbIE U HEyCTpaHUMbIMH (rpyObiMu). HeycTpaHuMmble- 3TO Te KOTOpBIE
SBIISIIOT COOOM CyIIECTBEHHbIE, IpyOelilliee HapyIIEHNUs U U3bSIHbI YCTAHOBICHHON
npouenypsl. K mpumepy, peructpauus Opaka € OTCYTCTBUEM OJHOIO U3
Opauyrolmxcs, B CWJIy IPOTUBONPABHBIX IEHCTBUU APYroil CTOPOHBI U (WIIN)
corpynHukoMm opraHa 3AI'C. Tak ke B ciayyae NpeabsABICHUSA NOIICIBHBIX
JOKYMEHTOB Il peructpanuu Opaka. B Takux ciydasx Opak cuurTaercs
HE3aKI0YEHHBIM. Bce MHBIE HapyIIEHHs CUUTAIOTCSI MEHEE CEPbE3HBIMU, A 3HAUMT,
COOTBETCTBEHHO, MOTYT OBITh YCTPAaHEHbI, HO IPH MPUCYTCTBHH OOOUX CTOPOH B

27
MOMEHT 3aKJII0UeHus Opaka.

% ®erucosa O.E. He/ielicTBUTEIbHBII H HECOCTOSBIIHIACS Opak. busnec B 3akone. 03.2009r. ¢.173



32

2.3. ITocnencTBusi npu3HaAHUS OpaKka HeleHCTBUTEJIbHbBIM.

[IpaBoBbIe TIOCHIENCTBUS MPU3HAHUS OpaKa HeIeUCTBUTEIBHBIM OIMPEIEIICHBI
B ctathe 30 Cemelinoro kojaekca PO.

Nx cythb cocToMT B TOM, 4YTO Opak, KOTOpPBIA OBUT TMPU3HAH CYJI0M
HEJICHCTBUTEIBHBIM, HE MOXET MOPOXKIATh MpaB U OO0S3aHHOCTEH CYNpPYroB, TO
€CTh pEUICHUE CyJa O HEIEUCTBUTEIBHOCTU Opaka OyneT CBHUIETEIbCTBOBATH 00
aHHYJIMPOBAHUU TIPaB U O0S3aHHOCTEW CYNpPYroB, KOTOPbIE BO3HHUKIM C MOMEHTA
roCyJapCTBEHHOM PErMCTpalliy 3aKI0YeHUs Opaka U KOTOphIE CYIIECTBOBAIHU 0
MPU3HAHUS €r0 HEACHCTBUTEIBHBIM, 32 UCKIIOUCHHEM CIy4aeB, YCTAHOBJICHHBIX
nyHKkToM 4 1 5 ctateu 30 CemeitHoro kojekca P®.

Bbpak, KoTopwiii OBUT NMpU3HAH PEIICHUEM CyAa HEICUCTBUTEIBHBIM, HE
MOXET MOPOXkAaTh MPaB U O0SI3aHHOCTEH JJIsl TaKUX CYNpyroB. Takum oOpaszowm,
pE3yNbTaTOM MpU3HAHUS Opaka HEJCHCTBUTEIBHBIM OYJIET SIBISATHCS YNPa3IHEHUE
BCEX TMPABOBBIX TOCJIEACTBUNA Opaka, KOTOphIE BO3HUKJIM C MOMEHTA
rOCYapCTBEHHOW pErucTpalnuu 3akitoueHus Opaka. OTMETHM, 4YTO MPaBOBOE
3HAauCHUE TPU3HAHUS Opaka HENEHCTBUTEIHHBIM OYAET 3aKII0YaThCs B TOM, UTO
YKa3aHHBIA HHCTUTYT CEMENHOTrO npasa Poccun:

1) IpeKpamaer MpPaBOOTHOUIEHUS MEXAY CyIpyramu, KOTOpBIE
BO3HUKJIM B pE3yJbTAaT€ TOCYJAPCTBEHHOW PETUCTPAllMUA 3aKJIIOYCHUS TaKOro
Opaka ¢ caMOro MOMEHTA €ro 3aKIIOYEHUS;

2) NPUBOJUT  CYNpPYyroB B  TMPEKHEE  MPABOBOE  IOJIOKEHUE,
CYILIECTBOBABIIIEE 10 TOTO MOMEHTA 3aKJIF0YeHUs Opaka,

3)  maeT BO3MOXKHOCTH O TMPHU3HAHMHM TaKoro Opaka HHKOIga He
CYIIECTBOBABIINM,;

4) OpPU3HAET HEJAEHCTBUTEIBHBIM OpayHblii JOTOBOp, B Cllydyae €ciu
TaKOBOW OBLT 3aKJIIOYEH, CO BCEMH BBITCKAIOIMUMH M3 3TOTO TOCIEIACTBUSMU,
KoTophie npeaycMoTpersl ['K PO, 06 o0mux mociaeacTBUsIX HeAeHCTBUTEIbHOCTH

cenku ( T.e. Kaxaas CTOpoHa OyneT o0si3aHa BEpHYTh BCE TIOIYYEHHOE IO CIEIIKE,
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a B cllydae HEBO3MOXHOCTH TaKOTr0 BO3BpaTa B HaType — BOBMECTUTh CTOMMOCTb B
JICHbIax).

XoTenoch Obl OTMETUTb, YTO COJIEPKAHUE TOHSTHUS HEEUCTBUTEIbHOCTH
Opaka BKJIIOYAET B ce0s: CaMu OCHOBAHUSI HEACHCTBUTEIBHOCTH W TOCIEICTBUS
HEJICHCTBUTEILHOCTH. Tak, OJHUM M3 TOCTEACTBUN HENCUCTBUTEILHOCTH Opaka u
OyJeT SBJISITBCA CaM HEJICHCTBUTENBbHBIM Opak. TakuM 00pa3om, EHCTBUTEIbHBIN
Opak MOXXHO CYMTaTh MPABOMEPHBIM HOPUANYECKUM (HaKTOM, KOTOPBIA BIEUET
OJIHU FOPUIMYECKHE TIOCIIECTBUSA, a MPU3HAHHBIN Cy/10M HEJIEUCTBUTEIbHBIN Opak
CUMTATh IOPUIUYECKUM (PAKTOM, KOTOPHIM BJI€UET UHBIE TOCIIEACTBUS.

CBsi3b MEXAy MPUUYUHHOCTBIO U MOCIEACTBUSIMU HEJEHCTBUTEIHLHOTO Opaka
MO>KHO YCMOTPETh B BbIHECEHHOM MosioxkeHnu H.B. PabuHoBuY B TOM, 4TO « Opak
MPU3HACTCA HEJIECUCTBUTEIBHBIM HE IOTOMY 4YTO B MPOLLIOM (HA MOMEHT
3aKJIIOUCHHS Opaka) ObLIO JOMYIIEHO HapylIeHWE 3aKkoHa, a IMOTOMYy, 4YTO B
OenyroieM COBMECTHAsI KU3Hb CYNPYTOB MPECTABISETCS HEIOMYCTUMON C TOUKH
3pPEHMSI IPABOMOPSIKAY. >

XOTHUM 3aMETUTh, YTO BHHA OJJHOTO CYIIPYyTa WU UX 000UX, KaK TaKoBas,
MOXET U He UMeTh MecTa ObITh. Tak, [To6eqonocnen K.I1. mumer o 6pake, B
KOTOpOM 00a cynpyra MOTJIH I0OpOCOBECTHO MOYUTATh ce0sl U HE OCO3HABATH O
€ro MOPOYHOCTH (MHUMO3aKOHHBIEC OpaKH): «yHUYTOXKAIOTCS U 00€33aKOHUBAIOTCS
WX TIPUHAJICKHOCTH U TIOCIIEICTBUS», JIUIIIb C TOW MUHYTHI, KaK MMPOU3BECHA
cama orMmeHa. [To6e10HOCIIEB OTMEYAET TaK K€, YTO MPEUMYIIECTBOM
MHHMO3aKOHHOTO Opaka MoJIb3yHTCsl 00BIYHO TOJIBKO Opak He O€3yCIOBHO
HE3aKOHHBIN 1 3aKJIIOUCHHBIN 0€3 iBHOro HapyiieHus Gopmel. OgHako, eciiu 06a
Cymnpyra ObLTM BUHOBHBI B CBOEM CO3HAHUU, TO TOT/Ia MPEUMYIIECTBO JOJIKHO
pacnpocTpansiercst Ha ux oboux. CiaegoBaTeabHO, ACHCTBUS, KOTOPbIE ObLIN
COBEPIICHHBI MU 10 OpaYHOMY, COXPAHSIIOT CBOIO TTOJIHYIO CUITY, COXPaHSETCS
JUTIst 00OMX Y TIPaBO POAMTENIBCKOU BIIACTH HAJ| IETHhMH, KOMX POXKICHUE

IIPpHUCBAUBACTCA 3aKOHHOCTD. B CiIy4dac, €CJIH K€ OJJUH U3 CYIIPYTOB ObLIT HE

%8 Pabunosnu H.B. 3akmouenue Gpaka 1 IPH3HAHHE €r0 HEJCHCTBUTEIHHBIM 10 COBETCKOMY COLHATHCTIUECKOMY
npaBy// Bonpockl COBETCKOro roc-Ba 1 npasa. Y yeHsble 3amucku. 1955r. Nel187 ¢.23



34

BUHOBEH B CBOEM CO3HAHMH, TO €My OJHOMY IPHCBAUBAIOTCS BCE IPEUMYIIECTBA
6bIBIIErO Opaka.”

Bomnpoc, 3arponyteiii [loGeq0HOCIIEBEIM B OTHOILICHMHM TIpaB JETeH,
coxpaHuiics 1 ObUT 3akperieH U B AeiicTByromeM CK P®. Tak, cratbs 30 CK PO
COJIEP>)KUT HOPMY O TOM, NpU3HAHHE Opaka HEICHCTBUTEIBHBIM HE BIMSIET Ha
npaBa JieTed, KOTOpPbIe POJUINCH B MEPHO]I CYLIECTBOBAHUS HEAEHCTBUTEIHLHOTO
Opaka wnu poauBmmxcia B TedueHnn 300 gHed co 1OHA TOpuU3HAHHUS Opaka
HEJICHCTBUTEIbHBIM.

Takum o6pa3om, Opak, KOTOPBI MPU3HAH CYJIOM HEJACHCTBUTEIHHBIM,
CUMTAETCS] HW3HAYaJbHO HE cymecTByomUM. COOTBETCTBEHHO, MO 00IIEMYy
npaBuily, 3a JHUIAMHU, KOTOPbIE COCTOSUIM B TakOM Opake, HUKAKUX TpaB U
00s13aHHOCTEeW (JIMYHBIX W MMYIIECTBEHHBIX) He mpu3Haercs (myHKT 1 ctatbs 30
CK P®). Tak, HanipumMep, UMYIIECTBO, KOTOPOE ObLIO MPHUOOPETEHO B TAKOM Opake
HE CUHMTAETCs OOIIMM HAXKUTHIM UMYIIECTBOM, a TaK K€ HE BO3HUKACT IMpaB Ha
AIMMEHTBI y TaKuX cynpyroB. Tak ke JMIly, KOTOPO€ MPUHSIIO MPU PErUCTpaluu
Opaka (paMuIMIO APYroro Cympyra, BO3BpamiaeTcs ero qo0pavynasi (paMusius.

B3anmHbIe MPaBOOTHOMIEHUS JUL, KOTOPbIE COCTOSIIM B HEIEMUCTBUTEIIBHOM
Opake, 1O MOBOJY UX MMYILECTBA, PETYJIUPYIOTCS YK€ HOpMaMH [ paxxaaHCKOTo
Konexkca P® o goneBoit coocTtBeHHOCTH (cTaThsa 244, 245 u 252 'K P®), a He
Hopmamu CemeitHoro Kogekca P®D o coBMecTHOM COOCTBEHHOCTH CyNmpYyroB. DTO
OyZeT 03HadaTh, YTO UMYIIECTBO, KOTOPOE OBLIO MPUOOPETEHO B TAKOM «COIO3EH,
CUMTACTCS] IPUHAIICKAIUM TOMY «CYNPYTY», KOTOPbI | MPUOOPENT ero Ha CBOU
JIEHeXHbIE cpeAcTBa. Jpyroi xe «cynpyr» MoOXKeT TpeOOBaTh MPU3HAHMS 32 HUM
mpaBa Ha JIOJII0O B TaKOM HUMYIIIECTBE TOJBKO B CiIy4dae, €CIM OH Kak-nOo
y4acCTBOBAJI B €r0 MPUOOPETEHUH CBOUMH COOCTBEHHBIMH cpencTBaMu. OObeM
TaKoW J0JM OyJEeT COpa3MEepHO 3aBHCETh CyMMeE BIIOKEHHBIX cpenctTB. [IpaBuio
Cemeiinoro Kopexca P® o ToMmM, 4YTO HMYyIIECTBO, KOTOpPOE OBLIO HAXKUTO
cynpyraMd BO BpeMmsi Opaka (oOliee HMYIIECTBO CYIPYTOB), SBISETCA HUX

COBMECTHOI COOCTBEHHOCTHIO HE 3aBUCUT OT TOTO, HAa UMsI KOTO U3 CYIpPyrOB OHO

% Tobenonocres K,II. Kypc rpaxxnpanckoro npasa. CI16- Cunonansnas Tunorpadus. 1896 r. M- Craryt 2003 c.83
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OBLIO TIPUOOPETEHO, WJIM HAa MMS KOTO, JIUOO KEM M3 CYINPYTroB ObUIM BHECEHBI
neHexuole cpeactBa (ctates 34 CK P®). Torma koraa 5TU TpaBWiIa He
pacmpoCTpaHsIOTCs Ha JIMI, COCTOSBIIMX B HEJEHCTBUTEIHLHOM Opake, B cilydae
paznena ux obmero umytnecTBa (myHKT 2 ctatbs 30 CK PD).

Tem He wMeHee, wucciaeqys BOINPOC MPABOBOM MPHUPOABI, a TaK XKe
MOCJIE/ICTBUIM HEJIEUCTBUTENBHOIO Opaka, Kak O COOTBETCTBYIOIIEH MpPaBOBOMU
CaHKLIMM 33 HapyUIEHUWE POCCHICKOr0 3aKOHOJATENbCTBA, JOIMYIICHHOE JULIAMHU,
WIM OJHUM U3 HHUX, KOTOPBIC 3aKIIOUWIM TakoW Opak AHTOKoibcKas M.B.
OTMEYaeT: JIaHHas Mepa HE BCErja JOMYyCTHMa B OTHOILIEHHUU OOOMX CYIPYTOB,
MOSICHSISL 3TO TE€M, UTO , «4TO B T€X CIIy4asx , KOrjaa o0a cynpyra Wid OJuH U3 HUX
JIEUCTBOBAJIM BUHOBHO, MpU3HAHUE UX Opaka HEACUCTBUTEIBHBIM U CIEAYET
PUHUMAaTh, KaK COOTBETCTBYIOLIYID MEpPY OTBETCTBEHHOCTU. OpHAKO Ccleayer
pas3IHYaTh CHTYAIHH, KOrIa 00a Cympyra JeHCTBOBATH HEBUHOBHOY. Ho Tem He
MeHee, JaKe MPU OTCYTCTBUM BUHBI 0OOUX CYNPYTOB U MPHU HAIMYUKA OCHOBAHUI
CUMTaTh, Opak HEACHCTBUTENBHBIM, Ha JAHHBIA COKO3 CYJIOM OyAEeT HalloKeHa
CaHKI[Us1, U3 KOTOPOU MOCIEAYIOT HETaTUBHbBIEC TTOCIEACTBUS HEJIEUCTBUTEILHOCTH
Opaka. DTo moyiokeHue 3akperieHo B myHKkTax 4, 5 crateu 30 CK P®. Cwmbicn
TAKOrO TOJOKEHUS 3aKJII04YaeTcs, 4TO B TaKOM cllydyae IpU3HaHHE Opaka
HEJICHCTBUTEIBHBIM YK€ HE OyleT HOCHTh XapaKTep CaHKIMHU, a OyNeT SBISTh
coboli Mepy 3aluThl 3a MPOTUBOIPABHOE IMIOBEICHUE B OOJACTU CEMEMHBIX
ITPaBOOTHOIIIEHUH.

OTrMeTuM, YTO Cya HE MOXKET Npu3HaTh Opak HeACHCTBUTEIHHBIM
(bukTHBHBIM), B CiTy4ae €CIIU JIMIIA, KOTOPbIC BCTYIWIM B TaKOW Opak, 10 Hayaia
paccMOTpeHust Jnena cyaoM (aKTHYEeCKH CO3Jaid CeMblo. Tak, K Tpumepy,
rpaxaanud @. oOpaTUIICS C UCKOM B CYJ O IPU3HAHUU Opaka HeJIeUCTBUTEIbHBIM
U yKazaja, 4To Opak, 3aKIIOYeHHBbId C TrpaxaaHkol P. uW3HayanbHO HOCHII
(UKTUBHBIN XapakTep, YTO B CBOEM HTOTe HE TIOBJICKJIO CO3JaHUE MMHU CEMbH.
Opnako xe, OnpeneneHrneM 3aMOCKBOPELIKOTO MEKMYHUIUIIAIBHOTO CyJ1a TOpoJia

Mockgel oT 11.09.1996 roga mpuHST OTKa3 OT MCKAa W MPOU3BOJCTBO MO AEITY

%0 Anrokonsckas H.B. Cemeiinoe npaBo. M Hopma. Mugpa-M.2010 c. 183



36

npekpaieno. M3 marepuanos nena cienoBaio, 4yto 05.09.1996 ronxa, rpaxxaanux
®. nmojanm 3asBICHHUE O NPEKPAICHUH TPOU3BOACTBA IO YKA3aHHOMY ey,
CCBUIAsICh Ha TO, YTO OHU C TPAKJIAHKOM P. mpuIum k equHOMy cornacuio. !

Ha ocHOBaHMM WH3JI0KEHHOIO, MOJKHO CJeJIaTh BBIBOJ O TOM, 4YTO
HEJICUCTBUTEIBHBI Opak - SBIEHHE MHOro3HauHoe. OrnpeneneHus MOHSITHUSA,
MOCJICACTBUM Pa3MYaloTCs B 3aBUCUMOCTH OT TOTO B KaKOM KadecTBE

paccMaTpuBaTh HEJACHCTBUTEILHBIN OpaK.

3 Omnpenenenne Bepxosroro Cyna P® ot 19.051998r N 5-B98-98.// CIIC I'apant
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I'naBa 3. IIpaBoBble Mpo0JieMbl MPU3HAHUA OPAKA HeeliCTBUTEJIbHBIM.

3.1 IlIpoOJjieMbl oOCyIIeCTBJIEHHSI NPaB W HCHOJHEHHHA OOSI3aHHOCTEM

100pOCOBECTHBIM M HeI00POCOBECTHBIM CYNIPYIOM

Kak, Mbl ykazanu BblllIE, HEACUCTBUTEIbHBINA Opak HE MOPOXKAAET HUKAKUX
npaB U O0s3aHHOCTEH, KOTOpPbIE YCTAHOBJEHBI CEMEHHBIM POCCUUCKUM
3aKOHOJATEIBCTBOM Il CYNpyroB. OIHAKO, UCKIIFOYEHHUE CIIEIaHO B OTHOILIECHUU
N0OPOCOBECTHOIO CYTIPYTa, C YEM HEJIb3sl HE COTJIACUThCHA.

Tak cratess 30 CK P® mpemycMaTpuBaeT CHEAYIOIIME MOJIOKEHUSA IS
N0OPOCOBECTHOTO CYIIpyra:

1. ITpaBo Ha aTMMEHTHI

Tak, B ciyyae ycTaHOBJIEeHHMS (hakTa HEICUCTBUTEILHOCTH Opaka
HE3aBUCUMO OT BHJA HUX OCHOBAaHHWW, CyJ MOXET B3bICKAThb C JPYIrOro
(HemOOPOCOBECTHOTO) CYIpyTa allMMEHTHI Ha COJICPKAHUE TIEPBOTO CYIpyTa, eCIn
OH SIBJISIETCS HETPYJIOCIIOCOOHBIM, @ TaK K€ HYKIaIOIUMCS, UM BBITIOJIHIET YXO.
3a peOCHKOM-WHBAJIUAOM. AJIMMEHTHl HA3HAYalOTCS M B TaKUX CIlIydasx, €Cid
N0OpOCOBECTHBIM ~ CYNIPYroM  sIBJIsieTCSl  OepeMeHHass JKeHa WM  JKEHa,
OCYILECTBIISIONIAas YX0/ 32 p€OEHKOM JI0 TpeX JIeT.

Kpome npaB Ha noisiydeHue coaep:kaHus JOOPOCOBECTHBIM CYINPYT Tak Ke
UMEeT MpaBo TpeOoBaThb O MpPHU3HAHMM OpavyHOIro JOrOBOpa JIEWCTBUTEIHHBIM
MOJIHOCTBIO WJIM B ero yactu. HeoOXxoInMo BCIIOMHUTH, YTO B COOTBETCTBHH CO
cratbeil 40 Cemeiinoro Koaexca P® non OpayHbiM J0TrOBOPOM MOHUMAETCS
COIJIallIEHHE JIUL, KOTOPbIE BCTYIAIOT B OpakK, UM COTJIALICHHE CYNPYTroB, KOTOPOE
OTpeENsIeT UX UMYILECTBEHHbIEC TIpaBa U 00sI3aHHOCTH B Opake U (WJIK) B cilydae
€ro PacCTOP>KEHUS.

Kak cmpaBeqmBo ormeuaer CmupHoB H.B.: « npuMeHeHuwe mnpaBwil o
paszzene COBMECTHO HAKUTOIO MMYINECTBA M IPU3HAHHME JACUCTBUTEIBHBIM
OpayHOro JOroBOpa HEOOXOMUMBI JJISi COXPAHEHHS 3a MOTEPIEBLIMM CYNPYroM

TOT0, HAa YTO OH MOT PACCYUTHIBATH MIPHU PACTOPKEHUH IEHCTBUTEIBHOTO Opaka.
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Takum 00pa3om, Bce Mephl, KOTOpble 0003HaueHbl B yHKTE 4 ctathu 30 CK
P®- 510 ecTh MOCHEACTBUS HEACHCTBUTEILHOTO Opaka, HO HE CaMOT0 6paI<a>>.32

2. Pazmen umymectBa mpoucxoauT no HopmMam CK P® o coBmecTHOMH
COOCTBEHHOCTH CYNPYTOB

Ecau, B cinydyae mnpusHaHus Opaka HEICUCTBUTENIbHBbIM (IIPU HAIUYUU
TOOpPOCOBECTHOCTH CYIIpyra) BO3HUKAE€T BONPOC O paszjelie UMYIIECTBa, TO
NpUOOPETEHHOE COBMECTHO HMYLIECTBO JO MOMEHTa Npu3HaHud Opaka
HEJICHCTBUTEIbHBIM, OMJIEKUT pazaeny coracHo HopMam CK P® o coBmecTHOM
COOCTBEHHOCTH CYTPYTOB.

3. IIpaBo Ha Bo3MenIeHUE YOBITKOB M KOMIIEHCALIMIO MOPAJIBHOIO Bpea

Tak e, JOOpPOCOBECTHBIN CyNpyr BIpaBe CHpAIIMBATH C JIPYroro
BUHOBHOTO CYIpyra BO3MEIIECHUS YOBITKOB, KOTOphI€ OBLIM TMOHECEHBI B
pe3ysbTaTre 3aKIIYEHUs Takoro Opaka, KOTOPbIA B MOCIEICTBUHM ObLI NMPU3HAH
HEJICHCTBUTEIbHBIM, a TAK)KE KOMIICHCAIIMM €My MOPAJIbHOTO BpE€Ha, COIJIACHO
MOJIOKEHUIO HOPM TpakiaHckoro npasa (cT. 15, 151 I'K P®).

Cormacao crarbe 151 T'K P® wMopanbHbIil Bpen mpeacTaBisieT coO0oi
dbu3nYecKue UM HPaBCTBEHHBIC CTPaJlaHus, KOTOPhIE TPAXKIAHUH MPETEepPIeBacT B
pe3ynbTare HapylleHus ero mnpaB. Tak, Hampumep, Korjga Opak MpU3HAETCS
HEJICHCTBUTEIBHBIM I0OPOCOBECTHBIN CYNPYT MOXET UCIBITHIBATH HPABCTBEHHBIC
NepeKUBaHUsI, BCJIEACTBUE H3MEHEHHMS €ro oOpasza >KM3HU, TMEPEMEHbl MecTa
KUTENIbCTBA, (PU3MUecKor OOJM B CBSI3U C MOJyYEHHBIM 3a00JIEBaHUEM, KOTOPOE
MOIJIO BOBHHKHYTh B PE3YyJIbTATE MEPEKUTHIX HPABCTBEHHBIX CTpaJaHUM, a TaK ke
np. B nanHoM cnydae, MOpasibHbIM Bpea BO3MEHIAETCs B JEHEXKHOU (opme B
pa3mepe, kotopas Oyner ompeneneHa cyaoM. Ee pasmep Oyaer 3aBUCHUT OT
XapakTepa, a Tak ke riyOuHbl (U3UYecKuX W (WMIM) HPABCTBEHHBIX CTpaJaHUM
MOTEPIEBIIIETO, a TAK K€ CTENEHU BUHBI B 3TOM MPUYUHUTENIS BpeAa, HO MPU ITOM
TakK e HeOOXOJAMMO YUYUTHIBATH WHIUBHUIYATbHBIE OCOOCHHOCTEHW MOTEPIICBIIETO

JINIIA.

2 Cwmupnos B.H. IIpaBoBas npuposa nocieacTBHid HeIeHCTBUTENBHOTO Opaka// CeMEHHOE U KWIUIIHOE
npaBo.2014 Ned c.15-19
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4. TlpaBo Ha (haMHUIIKIO, TPUCBOEHHYIO TP BCTYIJICHUU B Opak

J1oOpoCcOBECTHBIN CympyT BIpaBE OCTaBUThH 3a cO00M (pamwmimio, KoTopas
OblJ1a MPUCBOEHA €My IIPU BCTYILJICHUU B TaKOW Opak.

B cayuae mnpuMeHEeHHS yKa3aHHBIX 3aKOHOIOJIOKEHUH  BO3HUKAIOT
OTpeJIeiCHHBIC MPOOETbl M HESICHOCTH, KOTOpHIE MOJJICKAT HCCICIOBAHHUIO C
HEeIbI0 UX yCTpaHeHHs. Tak, eIMHCTBEHHBIM KPUTEPUEM OIPEACICHUS MOHSATHUS
T0OPOCOBECTHOCTH CyNpyTa SIBISETCS HApPYIICHWE €ro MpaB MyTeM 3aKIIOUCHHUS
HEJICHCTBUTEIBHOTO Opaka. M 3TO OCIOXHAET BOMPOC MPU3HAHUS HA TPAKTHUKE
OJIHOTO M3 CYIpPYroB noOpocoBecTHhIM. Cienyst MHeHUIO npodeccopa HeuaeBoit
A.M., MOXHO YCTaHOBUTb, YTO OIpEAcICHUE JT0OPOCOBECTHOCTH COIJIACHO
CEeMEHHOMY TIpaBy HE OXBaThIBA€T BCEX NPHU3HAKOB U KPUTEPHUEB, B YHCIIE,
KOTOPBIX, IPEXKIE BCETO HE3HAHHE CYIIPYTa, 0 TOM (aKTe, 4TO ero 0GMaHBIBAIOT. >

Tak, k mnpuMepy, HE SCHBIM OCTaeTCsi BOIPOC, KOTJa Ccorjacue Ha
3akiroyeHue Opaka Oyner HeZoOpOBOJBHBIM B CIEACTBHH  IICHXWYECKOTO
paccTpoiCcTBa, a JINIO, KOTOPOE BCTYIAeT B ATOT Opak, 00 3TOM HE 3HAET, TaK JKe
COKpBITHE 00JI€3HN MOKET OBITh MO MPUYMHE HE3HAHUS O HAJTMYUHU BEHEPUUECKOU
6onesnn 6o BUY-undexnnn. MoxHO M B TaKOM cClly4ae JIpYyroro cyrnpyra
npu3Hath ngo00pocoBecTHhIM? Ecnmum TomkoBaTh OyKBaJIBHO TIPaBUJIO, KOTOPOE
m3noxeHo B cratbe 30 Cemeirnoro Koaekca P®, To mo00l HEIEeHCTBUTEIHHBIN
Opak BIIEYET HAPYIICHHUE TIPaB IPYroro Cynpyra, COOTBETCTBEHHO, OH TIPU3HACTCS
JI0OPOCOBECTHBIM

CuurtaeM, YTO TIOJIOKEHHUS CEMEWHOTO 3aKOHOAATENIbCTBA KaCAIOIIUXCS
JTO0OPOCOBECTHOCTH CyIpyra IMOJJIekKAT YTOUYHEHHIO C IEIbI0 MX €IMHOOOpPa3HOTO
npuMeHeHus. Tak, Kak TPyJAHOCTH B OMPENeNICHUH T0OPOCOBECTHOCTH CyNpyTa HE
pPEIKO BO3HUKAIOT Y TpaBonpuMeHuTeel. OTMETUM, UYTO HE SICHBIMU OCTaIOTCS H
CJICTYIOITUE BOIMPOCHI: BCSIKWW JIM HEJACHCTBUTEIBHBIM OpakK BJIEUET 3a COOOM
HapyllieHWe TpaB OJHOTO W3 CYNPYroB? KakWe HWMEHHO IIpaBa HapPYIIArOTCS
HEJICUCTBUTEIbHBIM  OpakoM?  Kakue  JAeicTBus  (IIpaBOMEPHbIE  WIIU

HEIIPaBOMEPHBIE) MOBJIEKYT HApyLIEHUE MIpaB cynpyra? sSBISETCS JIU IOPUINYECKU

% Heuaena A.M. KommenTapuii k Cemeiinomy kogekcy PD. — M.: KOPAMT-U3JIAT, 2008. C. 120.
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3HAUYMMBIM TIOBEJEHUE CYNPYTroB JIO0 3aKIIOYeHUsT Opaka, B MOMEHT €ro
3aKJTIOYCHUST WM KE B MEPUOJ HAXOXKIACHUM B TakKoM Opake? YUHWTHIBaeTCS JIN
MOBEJECHUE IOOPOCOBECTHOTO CYIpyra, 000OMX CYNPYroB U KaK 3TO OTPa3UThCS Ha
UCXOJe Jena? CyIEeCTBYeT JM BO3MOXHOCTb NPH ONPENEICHUU MOHATHUSA
JOOpPOCOBECTHOCTH  MPUMEHEHUE  KPUTEPUEB, KOTOPBIE  MPEIYCMOTPEHBI
IpaKJaHCKUM 3aKOHOJATENIbCTBOM? BO3MOXKHO JIM NPUMEHEHHE WHBIX CIIOCOOOB
3aIlUTHI, IOMUMO TeX, KOTOpbie yKka3zaHbl B ctaThe 30 CemeitHoro Komexca PD?

Tak  ’xe, BO3HMKaeT TmpobOjieMa TpPU  ONPEACIICHUU  TOHATUS
T0OPOCOBECTHOCTH B TaKUX CIIy4asix, Korja Opak 3aKJIIOUeH C JIUIIOM, COCTOSIIIUM
B JIPyrOM 3aperucTpupoBaHHOM Opake. TpeOoBaHue O TpU3HAHUU Opaka
HEJICHCTBUTEIBHBIM MOXET OBITh TPEIBSBICHO TOJBKO JOOPOCOBECTHHIM
CyNnpyrom, Kak Mo BTOpoMy Opaky, Tak U MO MpeabiayiieMy Opaky. Moxer nu
CYINpYT 0 paHee 3aKIIOYEHHOMY Opaky ObITh MpU3HAaH T0OpOCOBECTHBIM? OTBET
Ha TaKOW BOMPOC OyJEeT MOJIOKHUTEIbHBIM T.K. €r0 IpaBa TaK K€ HapyIICHBI,
3aKJIIOYEHUEM Takoro Opaka, CIIeJOBaTENIbHO, B TaKOW CHUTYallMM BO3MOXKHO
HaJM4Kue JOOPOCOBECTHOCTH JIBYX CYIPYTrOB- OJIMH M3 HUX IO MPEIbIAyIIEMY, a
JIPYTOM 10 BHOBb 3aKJIIOYEHHOMY OpaKy.

Heo06xo1uMo OTMETHUTh, UTO Ha HaIlll B3IV, HE Majo Ba)XKHO YYUTHIBATH
MOBEJICHUE JTOOPOCOBECTHOTO CYIPYTa, a TaK K€ CTENEeHb €ro OMPOMETYUBOCTH,
KOI/Ia OH y3Hall O HEJCHCTBUTEIBHOCTH, a CIIEJOBAaTEIbHO U BpEMs, KOrJa OH
NOPUHSJT MEphl JUIsl MPENOTBPAILEHHUS] HApyUIEHWs CBOHMX IIpaB. Ecmm
aHanu3upoBaTh npaBuiio ctatbu 30 CemeitHoro kojekca P®D, To MOKHO caenaTh
BBIBOJI O TOM, YTO CaMU KPUTEPUH JOOPOCOBECTHOCTU, KOTOPHIE MPEIYCMOTPEHBI
IPOKIAHCKUM 3aKOHOJATEIIbCTBOM, W KOTOpPbIE BBIPAaOOTaHBI T'PakIaHCKO-
[IPaBOBOM HAyKOW, HE BCErga MOTYT NOJIEXKAaTb IPUMEHEHHUID B CEMEHUHO-
MPaBOBBIX OTHOILICHUSIX. [ToTomy, CEMEUHO-TIPaBOBBIC KpUTEpUU
HEJCHCTBUTEIHLHOCTH Opaka — 3TO €ro 3aKioueHue 0e3 LEeMH CO3/aHUsl CEMbH;
HapyILIEHUE COOTBETCTBYIOUIMX YCTAHOBJIEHHBIX 3aKOHOM 3aIllpeTOB U YCIIOBUM
3aKII0YeHUsT Opaka; WHGOPMHPOBAHHOCTh OJHOTO WM OOOWX JHUI, KOTOPHIE

BCTYMalOT B Opak, O HaJMYWW HapylIeHUs 3aKoHojaaTenbcTBa. CleaoBaTesbHO,



41

IPAXKIAHCKO-IPABOBOM  KPUTEpPUH, KOTOPBIA COCTOMT B HE3HAHUM  WIH
HEBO3MOKHOCTH 3HATh O HAPYIIECHUSX, KOTOPbIE ObUIH JOMYIIEHBI IPYTUM JUIOM,
HaxOJUT CBOE COBMAJECHUE C OJTHUM U3 NEPEUYUCIEHHBIX BBIIIE CEMENHO-TIPABOBBIX
KpuTepueB. YTO COOTBETCTBEHHO CBHJIETEIBCTBYET O HEKOTOPOM €IMHOOOpa3uu B
YKa3aHHBIX KPUTEPUAX JOOPOCOBECTHOCTH YACTHOTO MpaBa M €IUHOOOpa3uu B
MIPUMEHEHUH 3aKOHOIATEIbCTBA.

Tak e, OTMETHMM, YTO TOMHMO CIIOCOOOB, KOTOPBIE MPETYCMOTPEHBI
cratbeit 30 CK P®, Moryt ObITh NPUMEHEHBI M HMHBIE CHOCOOBI 3alUTHI IMPaB
J0OPOCOBECTHOTO Cylpyra, KOTOpBIE MIPETYCMOTPEHBI CEMEUHBIM
3aKOHOJATENbCTBOM. Tak, K HpHUMeEpy, CHOCOObI 3aIUTHI MpaB CyNpyra Kak
pOIUTENS T.€. POAUTETHCKUX MpaB. Tak Kak npu3HaHUe Opaka HeJEHCTBUTEIbLHBIM
HE BIIMAET HA MpaBa JAETeH, KOTOPbIE POJWINCH B MEPUOJ BPEMEHU PErHCTpalvd
HEJICHCTBUTEIBLHOrO OpakKa 10 UCTEYEHUS TPEXCOT AHEM C MOMEHTA NMPU3HAHUS €r0
TakoBbIM. [loguepkHem, YTO TMpaBa U OOS3aHHOCTU JETe U poauTeNen
OCHOBBIBAIOTCS ~ MCKJIIOYUTEIBHO HAa  IPOUCXOXKIEHUU  JAETe, KOTOpoe
YIOCTOBEPEHO B YCTAaHOBJIEHHOM 3akoHOM Tiopsnke (ctatbs 47 CK PO).
[Tonoxenue O paBEHCTBE JETEeW POXKICHHBIX B JICUCTBUTEIBHOM Opake u
MPU3HAHHOM HEICUCTBUTENBbHBIM Opake o0ycioBieHo, kak ykazan HModde O.C.,
TeM, "'UTO IPOUCXOXKIEHNE PEOCHKA, XOTh U POXKIECHHOTO B HEJACHCTBUTEIHLHOM, HO
3apEeTUCTPUPOBAHHOM Opake, He BBI3BIBAET HUKAKUX COMHEHUN W HE HYXKIAeTCs B

34
KakKoOM-JIM0O JOKa3bIBaHUN"

HyxHO 3aMeTuTh, 4TO 3TO MPABUJIO CBS3aHO C TEM,
9yT0 camMuM (aKTOM TOCYJapCTBEHHON perucrpanuu Opaka Oblla co3/aHa
NPEe3yMITIUA TPOUCXOKIACHUS JETEeH OT JHIla, KOTOPBIA OBLT 3amucaH, Kak
cynpyroM (nmyHKT 3 crateu 48 CK POD).

3aMeTuM, 4TO BCE CIOCOOBI IOPUINYECKON 3aIIUTHI MPaB JOOPOCOBECTHOTO
Cylpyra MOTYT OBITh TPHUMEHHMBI OFHOBpeMeHHO. OmHako, HE HCKIIYaeTCs

BO3MOXHOCTb ITPUMCHCHUS TOJIBKO YaCTH U3 3THUX CII0CO0O0B 10 YCMOTPCHUIO CYy/Ia.

HpI/IMCHeHI/Ie CyalOM B TaKOM CJIy4dac CII0co00B 3alllUTbl - OTO IIpaBO, a HE

3 Iur. no: KommenTapuii k Kogekcy o 6pake u cembe PCOCP / mox pen. C.H. Bparycs, ILE. Opnosckoro. M.,
1971. C. 79.
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00513aHHOCTb.. BO3HMKAET BONpOC, Kakue eIie, KpoMEe CEMEMHBIX U TPakJaHCKUX
npaB JOOPOCOBECTHOTO CyNpyra MOTYT OBITb HapyIIEHbl HEACHCTBUTEIbHBIM
Oopaxom?

K mpumepy, MOXET JH MPHU3BIBAThCS K HACIEAOBAHUIO JOOPOCOBECTHBIN
CYIpyr' B ciyd4ae Mpu3HaHus Opaka HeneWcTBUTENbHBIM? Beab B cuily 3akoHa
Takol Opak, KOTOpPBI MpU3HAH CYJOM HEJCHCTBUTEIBHBIM  HE IOPOXKAAET
HUKaKHX MpaB U oOs3aHHOCTel anst cynpyroB ( crates 30 CK P®). T.e. B cuny
pelieHuss CcyJna OH IpuU3HaeTcs, KaKk Obl HECYLIECTBYIOIIMM SIBICHUEM U
COOTBETCTBEHHO Y JIMII, 3aKIIOUYMUBIINX TaKOM Opak, He BO3HUKAET HU JIMYHBIX, HU
UMYILIECTBEHHBIX NPaB M OOS3aHHOCTEH, KaK 3TO HMEET MeCTO OBITh B
NeNCTBUTENBHOM Opake. JIuio, KoTopoe coCTOsI0 B HEACHCTBUTEILHOM Opake ¢
HACIIEIONATEIeM, YCTPAHsETCS W3 YHMCIa HACICAHHKOB MepBOi ouepenn.” 1o
IIPaBUJIO KacaeTcsl U JOOPOCOBECTHOTO CYIPYTa.

Heo6xoaumo oTMETUTh, YTO JIUIIL B JBYX CIydasX, 3aKOHOJATEIHCTBO PO
peaycMaTpUBaeT BO3MOKHOCTh MPU3HAHUS pPacTOprHyTOro Opaka
HEJICHCTBUTEIIbHBIM:

- Hanuuue OJM3KOro POJICTBA MEXAY Cynpyramu (IOJHOPOJHOTO WM He
MOJTHOPOJHOTO);

- €CJIM OJIMH M3 CYNpPyroB Ha MOMEHT 3aKJIIOUeHHUs Opaka, yXe COCTOSJ B
JPYrOM HE pacTOPrHYTOM Opake.

Jlpyrue *xe HapyleHUs,, KOTOpble ObUIM JOMYIIEHBI B MOMEHT 3aKJIFOUEHUS
Takoro Opaka, B cllydae €ro JaJbHEWUIIEro pacTOp>KEHUs, He MOrYT OBITh
MpU3HAHBI OCHOBAHUSIMU HeeCTBUTENBHOCTH ( cTaThs 29 CK PD).

M3 Takoro TMONOXEHUs CIEeNyeT, YTO B CIy4ae pPACTOPKEHUS
(buKTHBHOTO Opaka Mpu OTCYTCTBUU JOOPOBOJIBHOTO COTJIACHs OJHOTO WJIM 000UX
CyNpyroB, Opaka ¢ JIMLIOM WJIM JIMIIAMH HE JIOCTUTIIUM OpayHOTO BO3pacTa, Opaka
3aKJIFOUEHHOTO C HEJEeCHOCOOHBIM JIMIIOM, TaKOW Opak Henb3s MpPU3HATH

HEJICHCTBUTEIILHBIM.

% Muenunnesa J.M. Cemeiinoe npaBo Poccun. YueOnuk ans By308.2008r. ¢.147; I'yuun B.B., T'ypees B.A.
Hacnenctennoe npaso Poccuu. M.2009. c.122
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B Takom cnyuyae, HEBO3MOXKHO He coryiacuThbesi ¢ MHeHneM becnanosa A 1O.
O TOM, YTO HEIOOPOCOBECTHBIC JUIA, KOTOPHIE YMBIIUIEHHO HE COOII0JAI0OT
JNEUCTBYIOLME  3alpeTbl W yCIOBUA  3aKioueHus  Opaka,  SIBISIOTCA
«3aKOHOTIOCTYIITHBIMIY . .. TAKOE TTOI0KEHHE HEOOBIACHIMO 1 HE TEPIIAMO. *

Ho Ttem He MeHee, OTMETHM, 4YTO BO3MOXHOCTb IPU3HAHUA
HEJICHCTBUTEIBHBIM YK€ PACTOPTHYTHIM Opak Bce ke ecTh. Tak, uCK 0 MPU3HAHUU
Opaka HeIeMCTBUTEIBHBIM MOXKET OBITh PACCMOTPEH CYJOM IPHU HAJIMYUU YCIIOBHUS
OTMEHBI CY/IOM PELICHUS O PACTOPKEHUHM TAaKOro Opaka, T.K. IPU PACTOPKEHUU
Opaka cyJ, BBIHOCS pElICHHE, PYKOBOJACTBOBaJICA (haKTaMu J1€HCTBUTEIBHOCTH
opaka. B cuity crateu 209 I'TIK P® ¢akTel 1 npaBOOTHOLIEHUS, KOTOPbIE ObLIH
YCTaHOBJIEHbl TAaKUM pEIICHUEM, YK€ HE MOTYT OBITh OCIIOPEHBI TEMH K€
CTOpPOHAaMH B JIPyroM Iipoiiecce. B ciyuae eciu ke HeIeMCTBUTENbHBIA OpaK ObLI
pPacTOpPrHyT paHee B OpraHax 3aluCH aKTOB IPAKJAHCKOIO COCTOSIHUSA, TO B TAKOM
cllydae CyJl MOXKET BBIHECTH pEIlIeHHE O MPU3HAHUU Opaka HEeAEeHCTBUTEIbHBIM,
aHHYJIMPOBaB, Te€M caMbIM, 3anuch B opraHax 3AI'C o pacropxenuu Opaka. Cyn
MOKET PacCMOTPETh ATU TpeboBaHus B oHOM Tiporiecce (ctaths 151 I'TIK PD). B
cllydae MpeKpalleHrss He3aKOHHOro Opaka CMepThIO WM OOBSIBICHUEM OJHOTO U3
CYNIpyroB YMEpUIMM, WJIM K€ B pe3yibTaTe pa3BoJa, TO CBSI3aHHBIE C HUM
VUMYILECTBEHHBIE W PA3JIMYHbIC JIMYHBIE HEMMYIIECTBEHHBIE IOCIEACTBUSA, BCE
pPaBHO, MOTYT COOOM HApYIIUTh MIpaBa U 00S3aHHOCTHU, KOTOPHIE MOSIBUIIUCH OBl U3
npeaplyero Opaka, B 0COOEHHOCTH 3TO OTHOCUTCS K HACJIEICTBEHHBIM IPaBaM.
CunTaeMm, 4TO pelIeHHE O HEACUCTBUTEIHHOCTU Opaka MOXET OBITb BBIHECEHO
CyIlOM M B TaKuUX CJIy4asix, KOTJa HEJCUCTBUTENbHBIH Opak MpEeKpaTus CBOE
CYILIECTBOBAHHUE.

[Ipoanamu3uposas 3aKOHOJATEIBCTBO PO, peryupyroliiee
MPaBOOTHOIIEHUS] B c(epe OCyIIEeCTBICHUS MPaB M MCIOJHEHUS O0sS3aHHOCTEN
JTOOPOCOBECTHBIM M HEAOOPOCOBECTHBIM CYNPYroM, HEOOXOAUMO OTMETHUTb, UTO,

Mephl 3alIUThl TMPaB JI0OPOCOBECTHOTO CYINpyra, KOTOpblE  MPEAYyCMOTPEHBI

% Becranos A.IO. AxTyansHble po0iiemMsl poccuiickoro rnpasa Nel// K Bonpocy o HeneHCTBUTEIEHOCTH
pacropruyroro 6paka.2012. c.176
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3aKOHOM, HOCAT NPCUMYIICCTBCHHO HMYHIGCTBeHHLIﬁ XapaKTEp, a TaK XKC U MCPbI
OXpaHbl, 3alIUTbl JIMYHBIX HCHUMYHICCTBCHHLIX IIpPaB (npaBa Ha COXpaHCHHUC

bammmn, n30paHHOM IPU perucTpalny Opaka).
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3.2 OcymecTBjeHde MNPaB M HCHOJHeHHE O00s3aHHOCTEH JHIAMHU,

BCTYIIUBIIMMHU C CYIIPYraMM B I'PAKAAHCKHUEC U ceMeliHbIe NMPaBOOTHOILIICHUS.

B  poccuiickoi  NpaBOBOM  JOKTPUHE CEMbsl  ONPENENACTCS KAk
COOTBETCTBYIOIIMI  KpPyr  JIMI[, CBS3aHHBIX  MEXJy COOOHM  JIMYHBIMHU
HEMMYIIIECTBEHHBIMH, a TaK)K€ HMMYIIECTBEHHBIMU IMpaBaMH M OOS3aHHOCTSIMH,
KOTOPBIE OCHOBAHBI Ha OPaKe, POACTBE U MPHHATUH JeTei Ha BOCIIUTAHHE. °

Ho B mepuon cymectBoBaHusi Opaka Cynpyru BCTYMAalOT HE TOJBKO B
OTHOILICHHS, OCHOBAaHHBIE HA WX JIMYHBIX HEHUMYIIECTBEHHBIX M MUMYIIECTBEHHBIX
OTHOILICHUSX MEXIy COOOM, HO MU B OTHOILICHUS C JIETbMH, POJUBIIMUMUCS B ATOMI
CEMbE, MPHUHATHIX B CEMbIO B KAaueCTBE YCBIHOBJIEHHBIX, MoJ omneky. Cynpyru
BCTYNAaIOT U B HHBIC TPAXKIAHCKO-TIPABOBBIE OTHOIIEHUSA C JODKHUKAMHU H
KPEIUTOpPaMHU MO CBOMM JOTOBOPHBIM, BHEJIOTOBOPHBIM 00s13aTENBCTBAM, A TaK K€
a TakK e Mo 00513aTeIbCTBAM CBOMX HECOBEPIIICHHOJIETHUX JIETEH; B OTHOIICHHUS C
HacJeIHUKAaMUd W HAcJeOAATeNIMU; B OTHOIIECHHUS [0 TOBOAY YYacTus B
JESATETLHOCTH PA3JIMYHBIX IOPUIUYECKUX JIMI, MyOJMYHBIX oOpazoBaHuil. 1 310
JaJIEKO HE TOJIHBIA CIUCOK BO3MOXKHBIX IOPHUJINYECKUX OTHOLIEHWUW ISl JIWII,
KOTOPBIE MOTYT COCTOSITh B «HEIEUCTBUTEILHOM» Opake.

OTMeTuM, YTO TMEpPUOJa NEUCTBHS HEACHCTBUTEIHHOTO Opaka ompenenseT
KOJIMYECTBO MPUOOPETEHHBIX MPABOBBIX CBS3EM, a Tak K€ M KOJUYECTBO
IOPUINIECKUX (DaKTOB, COOBITHI M WHBIX OOCTOSITENILCTB MPABOBOTO XapakTepa.
[Ipexxne Bcero, HEOOXOIMMO PACCMOTPETh CIEUM(UKY TaKUX MPABOBBIX CBS3EH,
OCOOCHHOCTH peasiu3alliy MPaB U UCIIOJHEHUS CBOUX 00sI3aHHOCTEH, 0COOEHHOCTH
IOpUINYECKUX (DaKTOB M WHBIX TNPABOBBIX SBJICHWH. B mepmon meiicTBusi Opaka
MOTYT TMpPOM30HTH Takue opuanyeckue ¢GakTbl W IOPUIUYECKHUE COCTaBBbI:
pOXJIeHUE JieTel, CMEepTh, MPHUHATUE WM OTKa3 OT NPUHITHS HACJIEACTBA,
3aKJIIOUEHUE JTIOOBIX BHAOB JOTOBOPOB, B TOM YHUCJIE€ U OpayHOro, MPUYMHEHHE

HMYIICCTBCHHOTO M HMHOI'0 Bp€aad, HWXIAWMBCHUYCCTBO U T.I. MC}KI[y CynpyramMu

¥ Tocrareiinplii Hay4HO-TIpAaKTHYecKuii komMeHTapuii CemeiiHoro konekca Poccuiickoit @enepaunu / Iloa
penakuueit Opaenesckoro A.M. - M., 2001 roga; Kopones }0.A. KommenTapuii k Cemeiinomy koaexcy PD - M.
«Opunnyeckuii [lom «fOctunmupopm», 2003 roxga —c. 8
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MOTyT OBIThb W IPABOBHIE OTHOILUEHUS, TaKM€ KaK: MMYILIECTBEHHbIE U JIMYHBIC
HEMMYILIECTBEHHBIE OTHOILECHHS; OTHOLICHMS, BO3ZHUKIINE MEXIY Cylnpyramu Hu
opranamMu 3AI'C; OTHOLIEHUS C POJACTBEHHUKAMH; OTHOIIEHHUS C OBIBIIMMHU
CYNpyramMy WIW CYNPYyroM TI0 TPEIbIIylieMy HE pacTOPTHYTOMYy Opakxy;
OTHOUIEHUS C peOEHKOM Jpyroro cymnpyra oOT Mpeaplayliero Opaka; c
IOPUINYECKUMH JIMIAMH; OTHOLICHUS C IOJy4aTeJIeM PEHTHI 10 JIEHCTBYIOIIEMY
Ha MEPHUO/JI CYIIECTBOBaHUSA Opaka JOTOBOPY PEHTHI, IO KOTOPOMY JIPYTOMl Cympyr
SBJIIETCSI IOJDKHUKOM.

HeoOxomgumMo  OoTMETUTH, YTO OJHM M3 TaKUX [PABOOTHOILIECHUH
ONPENENSAIOTCA HMCKIIOYUTENBHO 3aKiloueHHeM Opaka; HWHblIE K€ BIEKYT
BUJIOU3MEHEHHE CYOBEKTHOTO COCTaBa CEMbH, M3MEHEHHSI CaMOI0 COJEp>KaHUs
YK€ CYLIECTBYIOUIMX OTHOIICHHI, B KOTOpPBIX Haxoawjicia [0 Opaka OJuUH U3
CYNIPYroOB; TPETbH, B CBOIO OYEpEAb, HE OKA3bIBAIOT IPABOBOIO BIIMSAHHS Ha
CylLIecTBOBaBIIME 10 Opaka OTHOUIeHMs. Tak ke, OAHM OTHOILUEHUS, KOTOpbIE
BO3HHMKAIOT B CBSI3U C (PAKTOM 3akjlOYeHUEM Opaka, MOTYT ObITh MPOU3BOAHBIMU
(3aBucetp oT Opaka), TOrJa, Kak JAPYrHe MOTYT OBITh CaMOCTOSTEIILHBIMH.
3aBUCHMBIE OT Opaka OTHOIICHHS 3TO POXKICHHE JETeH WIM MX YCHIHOBJICHHE,
OMEKa, JINYHbIE HEMMYUIECTBEHHbIE OTHOUICHHS, BO3HUKAIOUIUE MEXKIY
Cynpyramu, a Tak ke, cBsizaHHble ¢ opraHamu 3AI'C u ap. K caMocTosiTeIbHBIM
OTHOUIEHUSIM MOXHO OTHECTH: JIOTOBOP PEHTHI, JOrOBOp HalMa KHUJIOTO
NOMEIIEHUs, MPUYMHEHUE Bpeaa peOEHKOM TpeTbuM Jmuam u 1ap. Tak ke,
HEOOXOJMMO OTMETUTh, YTO Cleuu(HUKa OCYIIECTBICHUS MpPaB U UCHOTHEHHS
00s3aHHOCTEM 3aKiIO4aeTcss TaK € W B HAJIMYUM COOTBETCTBYIOLIUX
oOpemeHeHuid. Tak, A 3aKIIOYEHMS CIHEJIKH, TOJJIeKaIled ToCyIapCTBEHHON
perucTpanuu, HeoOX0AUMO HaJIMYKhe HOTAPUAIBLHOTO COTJIacHusi JAPYroro Cynpyra
(cratbs 35 CK P®); cymiecTByeT U 3alpeT Ha Mojavyy UCKa O pacTOP:KeHUH Opaka
B nepuoj 0EpeMEHHOCTH XEHbI, 1 B TeueHHe 1 roga mocie pokaeHusi pedeHka
(cratesa 17 CK P®) u apyrue.

B ciyuae ocyiiecTBieH sl TpaB HACIEIHUKOB U B COOTBETCTBUU CO CTAThEH

28 CK P®, mpaBo TpeboBaHus O MpU3HAHUU Opaka HEAEHCTBUTEIBbHBIM HMEIOT:
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CYNpyr, HaBENaBIIUA O HAJUYUM OOCTOSITENBCTB, KOTOpPbIE MOTJIM  Obl
MPENATCTBOBATh 3aKIIOUCHUIO Opaka; TaK e OMEKyH Cymnpyra, KOTOPBIH ObLI
MPU3HAH HEJIEeCIIOCOOHBIM; CYIPYT MO MPEbIAyIIeMy HE PacTOPrHYyTOMY Opaky;
WHBIC JIAIa, TIpaBa KOTOPHIX OBLIM HApyIIEHBI 3aKIIOYEeHHEeM Opaka,
3apEerUCTPUPOBAHHOIO C HAapylIeHueM TpeOoBaHuil nonoxxkeHnuit crarb 14 CK PO,
a TaK>Xe MPOKYpOp U OpraH ONEKH U moneyutenscra. Clie10BaTeNIbHO, HACTIEIHUK
UMEET TIPaBo OTPOBEPTHYTh HENEHUCTBUTEIBHBI Opak JHIIb B Cclydae
MPOU3BEJCHUSI Takoro Opaka ¢ HapylIeHHEeM TpeOOBaHUU IMOJOKEHUN, KOTOpPbhIE
npeaycMoTpensl cratbeit 14 CK P®. B uHbBIX ciiydasx HeaeHCTBUTENBHBIN Opak
HE CMOXET ObITh OCIIOPEH HacHeAHUKOM. Tak, MOCKOBCKUI TOPOJICKOM CYJl BBIHEC
aneJUIAIMOHHOE ONpe/ieNIeHHnEe O MPEKPaIlEHUH MPOU3BOJICTBA O MIPU3HAHUU Opaka
HenectBuTenbHbIM. ['paxkaganka K. T. mpemgwsBuna uck k rpaxkaanke b.C. o
NpU3HAHUKU Opaka, KOTOpPbIM ObUT 3aKJIIOYEH paHee Mexay rpaxiaankod b.C. u
rpaxxJlanuHoM b.b., HeEUCTBUTEIBHBIM U1 MCKIIFOUYCHUS UMYIIECTBA U3 COCTaBa
HACJIEICTBEHHON Macchl. OJIHAKO, B MOTUBUPOBOYHOM YAaCTH PEUICHUS CY]l yKa3al,
Ta TO, 4YTO cornacHo cratbe 28 CK P®, rpaxknanka K.T. He BXOAUT B Kpyr JIHIl,
KOTOpBIE HMEIOT IIPABO TPeGOBATH IIPH3HAHKS OPaKa HECHCTBUTEIBHBIM.

Takum 006pa3zoM, Bo3BpalaeMcs K rmpodsieMe npusHaHus. Takoe MmojgoxxeHue
CYILIECTBEHHO OTATYaeT U HApyIIAeT MpaBa HACIEAHUKOB U KPEIUTOPOB, a TaK ke
HE MOXET OTBEUYATh MPUHIIUIIAM 3aKOHHOCTHU U CIIPaBEIJIUBOCTH.

[Ipusnanue Opaka HENEUCTBUTEIBHBIM, KAaK OTMEYAIOCH BBIIIE, BICUET €T0
MOJIHYIO PECTUTYIIMIO, 32 HCKIIOYCHHEM CIIydaeB HaIW4us J0O0POCOBECTHOTO
cynpyra. CoOOTBETCTBEHHO, BO3HUKAET BOIIPOC O COCTOSTHUM CHEIOK, 3aKIIOUCHHBIX
B mepuoj JeicTBusi Takoro Opaka. KakoBa Oyner ux cynp6a? MoxHO U UX B
CBOIO OYepe/lb NMPU3HATh HeJeHCTBUTEIbHBIMU? Benb B CyOREKTOM COCTaBE TaKUX
C/IEJIOK, KaK pa3 W COCTOST HHble Jula (Ppu3nyueckue, IPUIUYECKHE), KOTOPHIE,
BCTYNAalOT B OCYIIECTBJICHHE IPaB W HWCIOJHEHUE OOS3aHHOCTEH C JUIAMHU,

HaXOoAAMNMUCS B HeﬂeﬁCTBHTGHBHOM 6pa1<e.

%8 AnemsauOHHOE onpeieneHrne MOCKOBCKOro ropojickoro cyaa ot 28 nosiopst 2016 r. no meny N 33-47976/2016//
KoHcynbTaHT Iuiroc.



48

Jliig Hadana HeoOXOUMO BCIIOMHMTD, UTO HEAECUCTBUTEIbHAS C/EJIKA YacTO
SIBIISIETCSI HEMTPABOMEPHBIM JIEHCTBUEM, TTOCKOJIBKY HE COOTBETCTBYET TPEOOBAHUIO
3aKOHa (PEryJATUBHBIM HOpMaM), a B MHBIX CIy4dasix U NPOTUBONPABHBIMU ( T.€.
KOI/Ia HapyllaeT OXPAaHUTENIbHbIE HOPMBI 3amperbl). Takas ToYka 3peHus
NPEUMYIECTBEHHO Mpeobianaer B mpaBoBod jureparype. Opnako, ['yTHHKOB
O.B. cuuTaer, 4TO HEACUCTBUTENBHBIC CIEIKN HE BCET1a HEITPAaBOMEPHBI, IIPUBOJIS
IIPUMED CHEIKH, KOTOpas COBEPLIEHA [0 BIUIHUEM 336J’Iy)KI[eHI/I$I.39 T.K. B 3aKOHE
HET YETKOTO OIIPECIICHUs MOHATUSA HENECUCTBUTEIBHOCTH CHCIKU, €€ NPU3HAKU
BBIICTISIIOTCS U3 OOLIMX HOPM TIpakJaHCKOTO 3aKOHOAATENbCTBA. A B TEOpUHU
IIpaBa HEICUCTBUTEIBHYIO CHEIKY IPUHATO IOHHMMAaTh, Kak Ty, KOTOpas HeE
NOpPOXKIAeT 3a coOoil ropuanyeckux mnocieAcTBuil. To ecTb OHa He Bieder
BO3HUKHOBEHUs, W3MEHEHHs WM [NPEKpalleHUs TPAKIAHCKUX TMpaB U
00s3aHHOCTEH, KpOME€ TeX, 3a HCKIYEHHUEM TE€X, UTO CBA3aHBI c
HEJEHUCTBUTENBHOCTBIO. (OJIHAKO, CHIEIKHA 3aKIIOYEHHbIE B IEPUOJ JIEUCTBUSA
« HENIEUCTBUTENIBHOTO» Opaka, MOTJU WM MOTYT OBITh HCIIOJHEHBI MOJHOCTBHIO
WJIM 9aCTUYHO, HO HE UMETh 3a COOOM 11eJTM CO3/IaHus MPOTUBONPABHBIX JACHCTBUH,
0e3 Hajauuus ILelu JOCTH)KEHHUS YCJIOBJIEHHBIX pe3ylbTaToB. TakuM o0pa3om,
JIOTUYHO OBLJIO OBl MOJIAraTh, YTO HEACHCTBUTEIBHBIMU TaKUE CIECIKU MOTYT OBITh
JUIIb B CWIY MX NPU3HAHMUS TAaKOBBIMM CYIOM, 4 TaK K€ B CJIydae IPsIMOIO
HapyweHuss ux (OpMbl, COAEpPKAHUSA WU CYIIECTBEHHBIX YCIOBHUM, KOTOpPBIE
IIPEAYCMOTPEHBI JUIsI COOTBETCTBYIOIUX BUJIOB CAEIOK. Tak, eCiau y COEIKH , KaK
CaMOCTOSITENIFHOTO BHJIa NPABOOTHOIICHHUS OTCYTCTBYET, KAaKOH JINOO «IIOPOK»,
MPEIATCTBYIOIIUN €€ JaJbHEHMIIEMY CYILIECTBOBAHUIO, KAaK JIEUCTBUTEIBHOIO
IOPUIUYECKOTO SIBJIEHUSA, TO TAaKylO CHEJIKY CJIENyeT CUYUTATh IEUCTBUTEIBHOMU.
Opnako e, B ciy4yae, KOrja MEHSETCS CYObEKTHBIM COCTaB CHEIKU, TO U €€
COZIEp’)KaHHE MOXKET CYIIECTBEHHO HM3MEHHUTBHCS B CPaBHEHHM C H3HAYaJIbHBIMHU
YCIIOBHUSIMM, YCTAHOBJIICHHBIMM HAa MOMEHT €€ 3aKJIIOYeHMs. Tak, cOorinacHo cTaTbe

810 TI'paxnanckoro Komekca P®, 3aeMmmuk o00s3aH BEpHYTh 3aiiMOJaBIly

% Iur: Kusimko B.A. HECOCTOSBIIMECS CENKH: OYEPK 3aKOHOIATEIECTBA, TEOPHH U IPABONPHMEHHTEIHHOI
npaktuku. CIIb «opuanueckuil nentp-Ilpece» 2007. C.49
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MOJIYYEHHYIO MM MO JOTOBOPY CyMMY 3aiiMa B CPOK U B MOPSIAKE, KOTOPbIE ObLIN
IPELYyCMOTPEHBl 3TUM JOroBOpoM. B Tex ciywasx, Korja CpoK BO3Bpara
JIOTOBOPOM 3aiiMa He OIpeAeNIeH WU K€ YCTAaHOBJIEH MOMEHTOM BOCTpPeOOBaHMS,
TO TOI/Ia CyMMa 3aiiMa JI0JKHA OBITh BO3BpallleHa B CPOK TPUALIATH JTHEW CO JIHA
npeabsaBieHUsT TpeOOoBaHUs 3aiiMOJaBLEeM OO0 3TOM, €CIM HWHOE He Oyner
MPEAYCMOTPEHO JOrOBOpOM. EcCim ke MHOE HE MPEAYyCMOTPEHO JI0rOBOPOM, TO
CYLIECTBYET BO3MOXHOCTb BO3BpaTa CyMMbI 10 OECHPOLIEHTHOMY 3aiMy
nocpouno. CymMma 3aiimMa, TpelCTaBlIEHHAs T1I0J] TPOIEHThI, MOXET ObITh
BO3BpalleHa JOCPOYHO UCKIIFOUUTENBHO C coriacus 3aiiMoaania. Ecinu xe nHoe He
PELYCMOTPEHO JOTOBOPOM, TO CyMMa 3aiiMa CUMTAETCS] BO3BPALIEHHON B MOMEHT
nepefayn ee 3alMOoJIaBlly, IyTEM 3a4UCIEHUS COOTBETCTBYIOUIUX JIEHEXKHBIX
CpeACTB Ha ero 0aHKOBCKUM cueT. COOTBETCTBEHHO, HEOOXOIUMO TPEATNOIOKHUTD,
YTO JIOJITU CYNPYTOB IO HEJIEUCTBUTEILHOMY OpaKy MOTYT SIBISITHCSI OOIIMMU WUITH
Cyl MOET YCTaHOBHUThH IUIsl CYyNpYroB WHOW PEXKUM pasjesia TaKuxX HOJITOB.
3aliMo/aBell ke UMeeT MpaBo TpeOOBaTh HEAEHCTBUTEIHLHOCTH JOTOBOPA 3aiimMa Mo
OCHOBAHHUSAM, KOTOpPbI€ YyCTaHOBJEHbI cTaThamu 178 u 179 IT'K P®; unu mno
OCHOBAHMSIM JIOJIEBOTO BO3MEIIEHUS 3aiimMa ¢ o0oux cynpyroB (ctaThs 45 CK PD).

B cnydasx BCTyIuieHUsI CynpPYroB B SKWJIMIIHBIE TPABOOTHOIIECHUS OTMETUM
OCOOEHHOCTH peain3alliu UX MPaB, a TaK e MpaB APYrod CTOPOHBI. 37ech MpaBa
JIPYroi CTOPOHBI KUJIMIIHBIX TPABOOTHOILICHUIN — HaltMoaTes U (MJIu) UHBIX JIUIL
(ycnmyronarenei), ceMeWHOE 3aKOHOJATENbCTBO HE periiameHtupyer. Tak, B
Kunmnmnoro Koaekca P® 3amure npaB NOCBAILIECHBI cTaThs 11, moI0kKEHUS T1aBbI
8, u paznen VII, KOoTOpble PErIaMEHTUPYIOT OTHOIICHUS COLMAJIbHOTO HalMa.
Opnako, cratbs 83 Xumummuoro Komexkca PD we comepxkutr B cebe mpaBuil o
pacTOpPKEHUH WM TPEKpPaAlEeHUH JOroBOopa COIMAIBHOIO HaiiMa B cllydae
npusHaHus Opaka HeneWcTBuTeabHbIM. CtaTha 56 Kwmmmnoro Kogekca PO
MpeAyCMaTPUBAECT WCKIIOUUTENIBHO JIMIIb CHSITHE C Yy4deTa MOpHU BBISBICHUU
CBEJICHMI, KOTOPbIE HE COOTBETCTBYIOT AEHCTBUTENBHOCTH U CITy>KaT OCHOBAHHEM
JUIsi TIOCTaHOBKM Ha yyeT. COOTBETCTBEHHO, MEXaHHM3M MPaBOBOM 3alUThI

HaliMoOJaTeNs B TaKOM ciydae OyAeT CBsI3aH C CEMEMHBIM 3aKOHOJaTeIbCcTBOM. K
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CO’KaJIEHUIO0, HOPM, KOTOpbIE Obl YETKO OMpPEAEIIsI MOPSIOK EeUCTBUM B TaKkoOn
CUTyalWH KUJUITHOE U CEMEUHOE 3aKOHOAATEIBCTBO HE COJEpXKaT.

3ameTuM, 4TO TpU3HaHUE Opaka HEEUCTBUTEIbHBIM O3HAYaeT, TOT (akT,
YTO OpayHbIe OTHOLICHHS MEXAY CYIPYyraMyd HE BO3HUKAIH, OJHAKO POJICTBEHHbIE
MOTYT BO3HUKHYTb U MPOJIOJKATHCS J1a’Ke NOCIIEe TPU3HAHUS Opaka TaKOBBIM.

[ToBTOpUM, 4TO 1O OOIIEMY MPABUITY HA MIpaBa JIeTel, KOTOPbIE POAMIKNCH B
HEJICHCTBUTEILHOM OpaKe, WM B TEUEHHE TPEXCOT AHEHN CO AHS MPU3HAHMS Opaka
HEJCUCTBUTEIbHBIM, COXPAHSIOT CBOIO IOPUIUYECKYIO CHITY TaK, KaK €clid Obl 3TU
JETH POJWINCH B JIEUCTBUTENBHOM Opake. DTO MOJOXKEHUE O3HAa4yaeT, 4TO BCE
npaBa u 0053aHHOCTH, KoTophie ycTaHoBIeHbl CK P®, nns neteit u ux poaureneit
neiictBytor. OnHaKo, HENEHCTBUTENBHOCTh Opaka CYIIECTBEHHO OIpaHUYMBACT
npaBa Jaered u ux poaurenel. [Ipobnembl Tak k€ BO3HHMKAIOT U B CUTYyalUsX C
IpaBaMU YCBIHOBJIEHHOTO peOEHKa, peOeHKa, KOTOPBIA POAMICS ¢ MPUMEHEHUEM
BCIIOMOTaTEJIbHBIX PENPOJYKTUBHBIX TEXHOJIOTUN. Tak, K mpumepy, Ipu NPUHATAN
pelieHusi Borpoca 00 YCBIHOBJIEHHWU CYJl PYKOBOJCTBOBAJICS TE€M, YTO PEOCHOK
YCBIHOBIIsIETCA 000ouMU cynpyramu. CreoBaTeabHO, HE0OOX0UMO MPEATOI0KUTh,
4YTO NpuU3HaHHEe Opaka HEACHCTBUTEIbHBIM HMEET IMpPsIMOE OTHOLIEHHE M K
3aKOHHOCTM  yCBIHOBJIEHMSA. Tak, 00 MWHULUMAATHBE OpPraHOB OIEKU U
MOMEYUTENIbCTBA, OAHOIO M3 pOJUTENed JMOO MPOKYypOpa YCHIHOBIIEHHUE MOXKET
OobiTh OoTMeHeHO (ctathsi 141 CK P®). CoOTBETCTBEHHO, COCTOSIHUE
HEJCUCTBUTEIHLHOCTU Opaka BIIEYEeT 3a cO0O0W HapylleHHE POAUTEIbCKUX IPaB U
CO3Ja€T OIpENECICHHbIE TIperpaasl JUId MCIOJIHEHUS CBOUX POAMTEIBCKHUX

00513aHHOCTEN.
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3.3 IIpaBoBoe pery/jMpoBaHHe HeAeHMCTBUTEJIHLHOCTH Opaka ¢ MHOCTPAHHBIM

3JIEMECHTOM.

B Poccuun B ee paznuuHbIe MCTOPUYECKHE TIEPHOILI OTHOIIEHUE K Opakam
POCCHSIH C MHOCTPAHIIAMH OBIJI0O HEOJHO3HAYHBIM, WHOT/IAa U HETaTUBHBIM. TaKoe
OTHOILLIEHHE OTPAXKAIOCh M B CEMEMHOM 3aKOHOAATEIbCTBE . OIJTO MOXKHO
OOBSCHUTH TEM, YTO 3aKJIIOUYCHHE Opaka B OOJbIICH Mepe ObLIO BBIPAKEHO B
dbopme, KOTOPYIO yCTaHABIMBaJla IIEPKOBb, a TaK K€ MPEAPACCYIKAMU PETUTUM.
[lepBbie Opaku, 3aKifo4aeMble MEXKAY NPABOCIABHBIMU XPUCTHAHAMH U
XpUCTHAHAMM JAPYTUX KOH(eccuil ObLIM pazpeuieHsl Toibko B 1721 1. Ilerpom 1.
OpHako, pgaxe B TAaKOM pa3pelieHUd MPEeayCMaTPUBAIOCH CYIIECTBEHHOE
OTpaHUYCHHUE TpPaB W 3aKOHHBIX HHTEPECOB JIMIl, KOTOpPbIE HE HCIOBEIOBAIU
IIPaBOCIABHE, U COOTBETCTBEHHO HX MOTOMCTBA' . OIpe/e/eHHbIC YIIEMICHHUS B
cillydae 3akKJFOUeHHUs] TMOJOOHOTO poja OpakoB MPOAODKAIM ACHCTBOBATH M B
cnenytomem XIX Beke u naxe Hayane XX Beka.

Ota mpobiiemMa peraiach HEOIHO3HAYHO M mociie 1917 ronma, xorma Opaku
COBETCKUX TpaXkJaH C JUIAMH HHOCTPAHHOTO IPOUCXOXKIECHUS HE TOJbKO HE
MPUBETCTBOBAJIMCH, HO YacCTO ObLJIM OCHOBAaHUEM JIJIsi IPUMEHEHUS MOJTUTUUYECKUX
pernpeccuii. A Ykazom Ilpesuauyma BepxoBuoro Cosera CCCP ot 15 deBpans
1947 roma "O BocmpemeHun OpakoB Mexay rpaxgaHamu CCCP  wu
pHOCTpaHuamMu" "> OHM TIOmamy moj 3amper. Tak, HOCTATOYHO JOJIrOe BPeMs B
PCOCP He momyckanoch M MPUMEHEHUE HOPM MHOCTPAHHOTO CEMEWHOro IpaBa.
Tak, k mpumepy coryiacHo ctatbe 161 Konmekcy o Opake u cembe MpH 3aKII0OUCHUN
Ha Tepputopuun Poccum OpakoB COBETCKMX TpaXklaH C HWHOCTPAHHBIMU
rpakJIaHaMu MU OpakoB MHOCTPAHHBIX TpaxkaaH MEXAy COOOH JOMyCKaJIoCh

MNPUMCHCHUC HCKIIOYUTCIBbHO HOPM COBCTCKOI'O CEMEMHOI0 3aKOHOAAaTCJIbCTBA.

0 Anroxomsckas M. B. Jlekuun o cemyitnomy mpasy. M., 1995. C. 46-47

o I'opu3onToB JI. 3ak0oH NPOTHB CHACTbs (CMEIIaHHbIE OpaKy B UCTOPHUH IBYX HapoaoB) // Poquna. 1994. Ne 12. C.
64-67

*2 BBC CCCP. 1947.Ne 10//KOHCYIBTAHT ILTIOC
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HecoMHEHHO, TaKO€ MOJIOKEHHUE ATO OIPAHMYMBAJIO ITPAaBa MHOCTPAHHBIX T'PaXKIaH
U OTPA3UJIOCh HA JUHAMHUKE OPaKOB C UX YYaCTHUEM.

Ceronnsi, TpaxaaHe APYTUX CTpaH W JMia 0e3 rpaxJaaHCcTBa UMEIOT IPaBo
BCTyHaTh MW 3aKjii04aTh Opaku Ha Tepputopun Poccum 1Mo coOCTBEHHOMY
YCMOTPEHUIO, KaK CO CBOMMHU COOTEYECTBEHHUKAMH, TaK C TPaxJaHAMHU JIPyTrOro
rocyJapcTBa, B TOM 4YHCIE€ U ¢ rpaxknaHamu Poccuiickoit denepannn. 3aKOH He
Co37aeT KaKWX-IMOO TPENmSTCTBHMA JUIsl TpaXIaH K BCTYIUICHHIO B Opak Ha
TeppuTopur Poccuu 1mo pacoBomMy WM HAIlMOHAIBHOMY MpPHU3HAKY. | 'OTOBHOCTH
JUIA, a TaK JK€ €ro CIOCOOHOCTh K BCTYIUICHHIO B Opak OIpeaenseTcs 3aKOHOM
TOTr0 TOCYAapCTBa, rpakAaHUHOM KOTOPOTO 3TO JMIO sBNsgeTcs. OHAKO, B 3TOM
cillydyae HEOOXOJIMMO TMPHUHATH BO BHHUMaHUE OCOOCHHOCTH HAIIMOHAIBLHOTO
3aKOHOAATENbCTBA TOCYJAPCTBA, TPAXKIAHUHOM KOTOPOTO SIBJISIETCS  JIMIIO,
BCTynarouee B Opak U KOTOpOE MpeaycMaTpuBaeT uHele, yeM B PO, ycnoBus ais
BCTYIUICHHS B Opak, WIM JlaX€ HE WCKII0YaeT BO3MOXKHOCTh IMOJIMTaMUU
(MHOTOXKEHCTBA). TakuM 00pa3zoMm, JJIS peaau3alldd 3allUThl MIPaB U UHTEPECOB
rpaxaad Poccuu, BakHOE 3HaueHHE HMeET TmosioxkeHue crtatbu 156 CK PO,
KOTOpasi 3aKperuisieT YyCioBHs, (opMy U TOPSAOK 3aKIIOYEHUS OpakoB ¢
WHOCTpPaHHBIMU IpakJaHaMu Ha TeppuTopun Poccum.

Crates 159 Cemeitnoro Koapexkca P® roBopur o TOM, UTO
HEJICHCTBUTEILHOCTh Opaka, KOTOPBIM ObLI 3aKJII0UeH Ha TeppuTopuun Poccuiickoit
denepanuu 100 3a €€ mpeeIaMu, OTPEEIsSeTCs 3AKOHOM TOUM CTpaHbl, KOTOPBIN
coriacHo cT. 156, 158 CK P® npumensuics npu 3akmodeHnn Opaka. Mcxons u3
ATOTO TIOJIOKEHUSI CIEIyeT, YTO NpH MNPU3HAHUM HEICUCTBUTEIbHBIM Opaka,
3aKII0YeHHOr0 B Poccum wiu 3a ee mpeaenaMu, YIuThIBass Opaku, 3aKITIOYCHHBIC
MEXJy HHOCTPAHHBIMH TpaKJaHaMH, JIMIAaMU 0e3 TpakJIaHCTBA U MEXKIY
rpakJlaHaMu Hallled CTpaHbl JOIMYCTUMO MPUMEHEHHUE HOPM, KaK POCCUHCKOT0, TaK
Y MHOCTPAHHOI'O 3aKOHOJIaTEIbCTBA.

Tak, mpuBeneM mnpuMep, pemieHuen J[3epKMHCKOro palloHHOTO cyAa T.

Hwxuuit Tarun CBepamoBckoi 001acTy :
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I'paxxnanun Typruu ( ucTel) BCTynuia B Opak c rpaxmaHckod Poccuu
OtBeruntiia). Yepes roj mocie 3akiarodeHus: Opaka OH oOpaTWiICS C HMCKOM B
pOCCHICKUI CyJl O MpU3HAHUU Opaka HeACHCTBUTEIBHBIM U OTMEHE JapeHus. T.k.
Opak ObLT 3aKitoueH B Typuuu ucer 000CHOBBIBAI CBOM MCKOBBIE TPEOOBaHUS Ha
OCHOBAaHUU HOPM Typeukoro npasa. CBou TpeboBaHUsi 00 aHHYJIMPOBAHUU Opaka
WCTEIl 3asBHJI B COOTBETCTBUU €O cTaTher 149 I'paxxmanckoro koxekca Typenkon
PecryOimmku mo AByM OCHOBaHUSM TPU3HAHMS Opaka HEACHCTBUTEIHHBIM: UMEIT
MECTO 0OMaH CO CTOPOHBI CYIIPYTH, a TaK K€ UCTEIl MO OIMMOKE 3aKITI0YII Opak ¢
YeJIOBEKOM, COBMECTHAas >U3Hb C KOTOPBbIM OylieT HeBbIHOCHMOW. B cBomx
TpeOOBAaHUSIX OH MOTHMBHUPOBAJ CBOIO MPOCKOY TE€M, YTO OTBETYMK OOMaHyja €ro
pU 3aKII0YEHUH Opaka OTHOCHUTEIHLHO CBOMX HaMEpeHWil cosnanus cembu. 1o
3aKJIIOUCHHS Opaka OHa 3aBepsuia OyIylIero Cymnpyra B CBOEM HEBUHHOCTH H
LEJOMYIPUH, a B PEaJTbHOCTH OKa3ajlaCh TOMOCEKCYyaJIbHOM opueHTanuu. Tak xe
OTBETYUK HE MPOXKMBAJIA C UCTIIOM (CBOMM CYIpPYroM) BMecTe, u30erayia BCTped ¢
HUM U CKpbIBajia CBOE MOCTOSHHOE MECTO >XKUTEILCTBO B Poccuu. bpak xeHumHa
3aKJII0YUJIA C €IMHCTBEHHON YMBIIUICHHON KOPBICTHOM 1eabt0. Cya, JaB OILEHKY
BCEM JIOBOJIaM HCTI@a M TMPEJICTABICHHBIM JIOKA3aTelIbCTBAM IO  JAEIY
(mokazaHus CBUJACTENICH, TOATBEPKIAIOININE OCHOBHBIC YTBEPKICHUSI HCTIA)
yIOBIIETBOPHII HCKOBBIE TPeOOBaHUs 00 aHHYJIMPOBaHUU Opaka (Ipu3HaHUU Opaka
HEIeiCTBHTEIBHBIM), B3BICKAHUH C CYIPYTH MOAAPCHHBIX ICHEKHBIX CPEICTB.

OO0s3aTenbHBIM  TIPABWJIOM JJIsL JIWI[, KOTOphIE BCTyHmaloT B Opak Ha
Tepputopun Poccun, wim 11l pOCCUUCKUX Tpak/laH, KOTOPhIE BCTyNaloT B Opak 3a
npeaenamu PO, Oyaet sBisiThesa coOmoaenus nonoxenuit ctateu 14 CK PO, 00
O00CTOSITENIHCTBAX, KOTOpPHIE TPEMSATCTBYIOT 3akitoueHuro Opaka. CoriacHo
MueHuto [TuenunneBoi JI.M., ecau Opak ObUT 3akiIodeH Ha Tepputopuu Poccuu
MEXIy rpaxaaHuHoM P® v MHOCTpaHHBIM TPaKJIAaHUHOM, TO OCHOBAHUSAMH JIJIs
npu3HaHus 0aka HeJNEeHCTBUTEIHLHBIM OyAyT HapyIIeHWe HOPM 3aKOHO/IATEIhCTBA,

KOTOpOC I[GI‘/’ICTBOBEUIO Ha MOMEHT €ro 3akjiro4deHus. B yacTtHOCTH opsAI0K H

* Pemrenue JzepxxuHckoro paiionHoro cyna r. Hmwkauit Taruna CeepaioBekoii oomactu Ne2-667/2011 ot
10.08.2011r// KoncynpTanTIoc
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dbopma 3aKiIOUEHUS TaKoro Opaka, YCJIOBHS 3aKIIOYEHHS Opaka pPOCCUUCKHUM
TPpaXXTAaHUHOM, a TaK XK€ MPENSATCTBUS K BCTYIUICHHIO B Tako Opak s oOOWHX,
OyLyT OIpEeNeAThCA POCCHIICKHM 3aKoHOmaTenbcTBOM.'! Takum 06pasoM, 110
CEMEHHOMY 3aKOHOAATeNbCTBY Poccun, ocHOBBIBasiCh Ha cTaThu 27-30 CeMelHOTO
Kogekca P®, M0XHO ompenenuTs M MOPSAOK U OCHOBaHWS MpHU3HaHHS Opaka
HEJICHCTBUTEIBHBIM, a TaK JKE€ €ro IPaBOBbIC MOCIEACTBUS. A B CBSI3U C TEM, YTO
JUISL MHOCTPAHHOTO Tpa)kJaHWHA YCIOBHUS 3aKIIOYEHUS Opaka ONpenesstoTcs
3aKOHO/ATEIbCTBOM €r0 CTPaHbl, TO TaKOoW Opak MOXeT ObIThb MpPU3HAH
HEJICHCTBUTEIBHBIM COIJIACHO OCHOBAaHWSM HApyLIEHUS HOPM HWHOCTPAaHHOIO
3aKOHOJIaTEIbCTBA, PACIIPOCTPAHSIIOIIETOCS HA TEPPUTOPUHN 3TOTO TOCYIAPCTBA.

O6pamasce k mojoxeHussM cratbl 159 CK PO Henp3s He coriiacuThes C
MHeHneM HuszamumeBoir O.H. , koTOpast BeIpakaeT cBO€ MHEHUE B TOM, YTO HOpMa
ctatbu 159 CK PO sBnsiercs KOUIM3UOHHOM , T.K. OHa CPOpPMYJIHUpPOBaHA BO
B3aUMOCBsi3M co cTtaThsiMu 156,158 CK P® ortHocutenbHo ¢GhOpMBI U yCIIOBUIA
3aKJTI0UCHIs OpaKa.”

AHanu3upysi TpPaBOBbIE B3IJISAbl, YKA3aHHBIX BBIIIE ABTOPOB, MOKHO
IIPUMTH K BBIBOJY, YTO OCHOBAHUS U MPABOBBIE MOCIIEICTBUS HENEUCTBUTEIBHOIO
Opaka MO>XHO BBISIBUTH M ONPEIEIUTH COIIACHO IMOJIOKEHUAM 3aKOHOJATEIhCTBA
Poccun, xorma takoit Opak ObUT 3aKIIFOUEH HA TEPPUTOPHUH HAIECH CTpaHbI, TaK U
COTJIACHO  3aKOHOAATENBbCTBY JPYroro rocylapcTBa, KaK MeECTa 3aKIIOUYECHUS
Opaka. Tak >xe cormacHo MHeHWi0o MapsimeBorr H.W. B ciywae ecnu mpu
3aKII0YeHUH Opaka Ha Tepputopun P® mnojnexanun NPUMEHEHHIO HOPMBI
pOCCHIICKOro 3aKoHOoAaTenbcTBa (K (hopMe M MOPSJIKY 3aKIIOUEHHUS, K YCIOBUAM
3aKJIIOUEHUs Opaka POCCHUHCKOrO TpaKAaHWHA, K MPEMSTCTBUAM 3aKIIOUEHUs
Opaka WHOCTPAHHOIO Tpa)AaHUHA), TO B TAKOM CIly4yae, HEIEeUCTBUTEIbHOCTh
Opaka ¢ TOYKH 3peHus QPopMbl W TOPsIAKA W YCIOBHI €ro 3akiO4eHus OyJneT

o 46
OMpCACIIATHCA COTJIIACHO POCCUMCKOMY 3aKOHOAATCIILCTBY.

* [Tuenunnesa JL.M. YueGHuK s BY30B.- Cemeitnoe npaBo Poccun.M.: Hopma. 2007r. C.670

** KommenTapuii k ceMeiiHoMy kogekcy P®//mox pen. Husamuesoii O.H// M.2010r.- Ipocmekr. C.506

4 Mapsimesa H.M. Cemelinbie OTHOLIEHHSI ¢ yYaCTUEM HHOCTPAHLIEB: IIPaBOBOE peryiupoBanue B Poccun. M.
Bonarepc-Kiysep.2007r. c.128
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OTMeTUM, 4YTO KOJUIM3MOHHBIE HOPMBI O HEACHCTBUTENBHOCTU Opaka
COAEpKaTcsd HMMEHHO B TEX JOTOBOPAaX O MPAaBOBOW IMOMOIIM, 3aKIHOUYEHHBIX
Poccuiickonn @Penepanuei, B KOTOPBIX 3aKPEIUICHO IMPaBO, NOJIEKAIIEE
MPUMEHEHUIO K 3aKitoueHnio Opaka. Tak, k mpumepy, MuHckas koHBeHIHs 1993
roja, KOTopasl 3akpenuia B ceOe MOJIOKEHHWE O TOM, YTO MO JAejiaM NpU3HAHUS
Opaka HENEWCTBUTENBHBIM, CIEAyeT NPUMEHSATh 3aKOHOAATEIbCTBO  TOTO
rocyaapcTBa, KOTOPOE€ MPUMEHSJIOCh HAa MOMEHT 3aKJIFOYCHUS 6pal<a.47 Henaem
BBIBOJIBI, UTO CIIOCO0O PEIICHHS KOJUTM3MOHHOTO BOIPOCA 37€Ch TAKOM ke, KaK U B
POCCUICKOM  3aKOHOAATENbCTBE. AHAJIOTMYHBIA MNPUHLWIL, KakK [paBUIo,
JIEUCTBYET U B UHOCTPAHHBIX rocyz[apCTBax.48

HeoOxoaumo Tak e TMOAYEPKHYTh, YTO TMPOIECCYaNIbHBIN MOPSIOK
npu3HaHus Opaka HEIECWCTBUTEIBHBIM OyAET MOAYMHSATHCS 3aKOHY TOW CTpaHbI,
KOMIIETCHTHOMY OpraHy KOTOPOM HAJJIC)KUT PACCMOTPEHUE JAHHOrO Jena.
Cornacno yvactu 1 crateu 409 I'TIK P® pemienne cyaoB Apyrux rocyaapcTs, B
TOM YHCJIE U O MUPOBBIX COIAIIEHUSIX MPU3HAIOTCS U UCHOJHSAIOTCA Pocculickon
denepannen, €CJIM 3TO MPEAYCMOTPEHO MEKAYHAPOIHBIM JOTOBOPOM Poccun.®

Tak xe cornacHo cratbe 415 T'TIK P® B Poccum mpusHaroTCs perieHust
WHOCTpPAHHBIX CyJO0B, He TpeOyroume ( B CIEACTBUM CBOETO COJIEPHKAHUS)
JMaTbHEHIIer0o MPOU3BOJICTBA: O PACCTOPKEHUM WJIM TPU3HAHUM  Opaka
HEJICCTBUTEIbHBIM,  3aKJIIOYCHHBIM  MEXIy TIpaxaaHuHom Poccunm
IrpaXXJaHUHOM JIPYrOro roCyJ1apCcTBa, €CJIM B MOMEHT IIPOU3BOACTBA JI€JIa OAUH U3
ATUX CYNPYrOB HAXOAWJICS U IIPOKUBAI BHE TeppuTopuun Poccuiickon @enepanny,
O pacTOPKEHUHU WUJIM MIPU3HAHUU Opaka HeJAeHCTBUTEIBHBIM, 3aKITFOUYEHHOTO MEXTY
rpaxganamu  Poccuun, korma o6a cympyra Ha MOMEHT TPOM3BOJACTBA Jiea,

HaXOJMJIMCh U MPOXKUBAIN BHE TeppuTopun Poccuiickoii dhenepanuu.

* KonBeHIus 0 mpaBOBOii HOMOIIX U IPABOBEIX OTHOMICHUSX [0 MPAXKIAHCKIM, CEMEHHBIM I yTOIOBHBIM [€/IaM.
3akimroueHa MuHck, 22 saBaps 1993 roga. Berynuna B crity 19.05.1994 rona. Patnduuumposana PO 04.08.1994r.
Nel6-®3. // KoncynbraHT mioc

8 Mapsimesa H.W. Cemeiinble OTHOIIEHMS ¢ Y9aCTUEM MHOCTPAHIIEB: IPaBOBOE peryauposanue B Poccun. M.
Bonrepe-Kiysep.2007r. ¢.128

* Kommenrapuii k CK P®// ots. Pex Huzamuesa O.H//- M.npocrext 2010 ¢.506
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CuntaeM BaKHBIM 3aMETUTh, YTO OpakH, 3aKJIIOUEHHbIE BHE TEPPUTOPUU
Poccniickonn ®enepaunu MexXAy HWHOCTPAHHBIMM TIPaXIAAHAMHU, C YCIOBUEM
COOJIIO/IEHNS 3aKOHOJATENbCTBA TOM CTpaHbl, HA TEPPUTOPUHU KOTOPOW OHM ObUIN
3aKJIFOYCHBI, cormacHo nyHkty 2 crarbn 158 CK P® npusHaroTcs
JNEHUCTBUTEIBPHBIMU B Hallell cTpaHe O0e3 KaKuX-JTMO0O OTrOBOPOK M  YCJIOBH.
CrnenoBaTellbHO, 3aKOHOJATENBCTBOM PoccUM TPU3HAKOTCSA JIEHCTBUTEIBHBIMU
naxke Te OpaKu, KOTOpbIe OBLIN 3aKIIFOUYEHHBI MKy MHOCTPAHHBIMU TPakKIaHAMH,
OJTHAKO, 3aKJII0YeHHE KOTOphIX B Poccun Obl10 ObI HEBO3MOXKHBIM M3-3a HAJIMYUS
orpaHHYeHU, ycTaHoBiIeHHbIX ctaThell 14 CK P® ( 310 Kk mpumepy moimraMmHble
Opaku). 1 Takoe moJIO)KEHHE MOKHO OOBSCHUTH TE€M, YTO OCHOBOIIOJIAraroluM
3/1eCh MPU3HAHO HE ITOJIOKEHUS HOPM CEMEWHOro 3akoHojarenbcTBa Poccuu, a
COOTBETCTBYIOIIME MPABOBBIE TOJOKEHUSI U HOPMBI TOM CTpaHbl, HA TEPPUTOPUHU
KOTOPOM OBLJI 3aKJIFOUEH OpaK MEXAy MHOCTPAHHBIMU IPAKIaHAMU.

B 3akiroueHHe OTMETHM, YTO B HACTOSILIEE BPEMS CTHUPAKOTCA TPAHULBI
MEXIy CTpaHaMHd M Bce€ OOJbIIE JIOACH MOryT NEepeceKaTb 3TH TPAHMIIbI,
NOCEIIATh JPYrHe€ TOCyJapCTBa, 3HAKOMUTCS C WMHOM KYJbTYypOH, JIFOABMH, a B
MOCJIEACTBUM, U CO3[1aBaTh HOBBIE CEMbH, YJIEHBI KOTOPBIX OyAyT MMEThb pa3HOE
rpaxxaaHctBo. OJHAKO, MPU BO3HMKHOBEHWM OCHOBAaHUM CUMTATh TAaKUE Opaku
HEJCHCTBUTEIbHBIMY, BO3HUKAIOT OIPEICIICHHBIE CJIOXHOCTH B IPAaBOBOM
pPEryIMpPOBAHUM JTAHHOTO BONpPOCa T.K. CEMEWHbIE OTHOUIEHUS C Y4YacTHUEM
MHOCTPaHHBIX TpaXkJaH M JIML 0e3 Tpa)JIaHCTBa CBSI3aHHBI Cpa3y JByMs, a HHOT A

N HCCKOJIbKUMHU IoCyaapCTBaMU.
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3akioueHnue.

CeMeliHo-OpayHble OTHOLICHHS HMMEIOT JABHIOIO HCTOPUIO M TPaJULIUU.
[lepBble 3aKoOHOAATENbHBIE OCHOBBI, KacaloulMecss CeMbU U Opaka ObLIn
3aKpeIieHbl eme B puUMCKoM rmpaBe. Camo ke TOHSITHE Opaka U CeMbU
HEOOXOJMMO OTHECTH K YHCIy TaKUX SIBICHUH, K KOTOPBIM HMHTEpec 0OIecTBa U
rocyapcTBa He ociabeBaeT C MOMEHTA X BO3HUKHOBEHUS U /10 HAIIMX JTHEH.

Bbpak npezacrasisieT coO0l Ha4allo, IAPO CEMbU. A XapakTep CyIpy>KEeCKUX
OTHOILIEHUH OyJeT HalpsIMyl0 3aBHCETb OT TOTO, KAKHE MOTHBBI ONpPEIEIUIN
3aKJIIOUEHUE TaKoro OpayHOro coro3a. T.e. 3TO ONpENEeNeHHOE BO3ACUCTBUE
PKOHOMMYECKON CTOPOHBI OOIIECTBA, a TaK € BCEr0 COIMAIBHOTO OBITHS B
OoJbIlIEH CTENEHU pealn3yeTcsl Yepe3 MOTUBBI CO3JJaHUSI CEMbU U OINOCPENYETCs
UMU.

OTtMeTHnM, 4TO B HACTOSLIEE BPEMSI B POCCUHCKOM 3aKOHOJATEIBCTBE, a TAK
XK€ B 3aKOHOJIATEJIbCTBAX OOJBIIMHCTBA 3apyOEKHBIX TOCYAApPCTB 3aKpeIuieHa
pe3yMIuus AeUCTBUTENBHOCTH Opaka. CieaoBaTellbHO, €€ MOKHO OIPOBEPTHYTh
UCKJIIOYUTENbHO B cyneOHOM mopsnake. Jlo Takoro mnpu3HaHUA CylnoM Opak
CUMTAETCSl JACUCTBUTENBHBIM, PEAJIBHO CYIIECTBYIOIIMM, B HE 3aBHCHUMOCTU OT
HaJIU4Msl JIOBOAOB, AapryMEHTAllM M JI0KAa3aTElIbCTB O €ro 3aKIIOUYEHUH C
HapyLIEHUEM HOPM 3aKOHa.

Tem He MmeHee, B cilydyae MpU3HAHUS Opaka HENEUCTBUTEIbHBIM OH SIBISIET
co00i1 HeraTUBHOE MPABOBOE, a TaK )K€ COIMAlIbHOE coObITHE. bpak, KOTOpbIN ObLI
NPU3HAH PEIICHWEM CyJa HEACHCTBUTEIBHBIM, HE MOXKET NOPOXKAATh IpPaB M
00s13aHHOCTEN ISl TAaKUX CYNpyroB. Takum oOpa3oM, UCXOJOM MpHU3HAHUS Opaka
HEJCUCTBUTEIBHBIM OYIET SIBIATHCS YIpPa3lIHEHHUE BCEX MPaBOBBIX MOCIEACTBUN
Opaka, KOTOpbIe MOSIBUIUCH C MOMEHTA 3aKJII0UEHHUs Opaka.

[Ipuznanue Opaka HENEWCTBUTENbHBIM, XOTh M HE BJIEUET 3a COO0OM
IIPABOBBIX IIOCJIEICTBUM, MNPUCYIIUX CEMbE JEHCTBUTEIBHOM, OJHAKO XK€,
HECOMHEHHO, UMEET HE MaJI0 BAXKHbIE IPABOBBIE NOCIEACTBUA, KaK I JIMII,
BCTYNIMBIIMX B TakOM COKO3, TaKk W Ui JIML, KOTOPbIE CBSA3aHbl C TaKUMH

«CynpyramMmm» pasjiMiHbIMU IIPABOBBIMU B3aMMOOTHOIICHUAMMU. MHorue BOITPOCHI,
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Kacaroluecss NpuU3HaHUs Opaka HENEHCTBUTENbHBIM: €ro OCHOBAaHUH, JIHIL
CIIOCOOHBIX ~ COIVIACHO 3aKOHY OCIOPUTh JIEHCTBUTEIBHOCTh Opaka, JIMIL
BCTYNHUBILKX B pa3HOOOpa3HbIe IPaBOBbIE OTHOIIEHUS C CYNIpyraMu, yei Opak ObLI
NPU3HAH HEJICHCTBUTEIBHBIM M MHOTME JpYrM€ HE MOryT B IIOJIHOM Mepe
PEryarpoBaTh MPABOOTHOLIEHUS, BOSHUKAIOLIUE B ATOM CBSI3H.

Tak, B pgaHHONM pabore OBUIM PpPAacCMOTPEHBl OCHOBHBIE BONPOCHI
HeJelcTBUTENbHOCTH Opaka B Poccum u 3a ee mnpenenamu. AHaIU3Hpys
3aKOHOJATENLCTBO Poccuiickoit denepann, a Tak K€ Hay4HbIC B3IJISIIBI B TEOPUU
IpaBa, KacarollMecs MPaBOOTHOLIEHUI CBSI3aHHBIX C I[pU3HaHUEM Opaka
HEJCHCTBUTEIbHBIM, HEOOXOJMMO OTMETUTh, YTO YKAa3aHHOMY HWHCTUTYTY
CEMEHHOro  Impasa U €ro INPaKTHUKH OPUMEHEHUs  HE0OXOAUMO
COBEPILICHCTBOBAHUE B CBSA3M C BPEMEHHBIMH HW3MEHEHUSIMU TMOJUTUYECKUX,
COLIMAJIBHBIX, HAYYHBIX 1 3KOHOMHYECKHX B3TJII0B HA CO3/1aHHE CEMBbH U Opaka.
OpHako ke, 3aTpPOHYThle B MPOBEACHHOH paboTe BOMPOCHI HHCTUTYTa
HEJICHCTBUTEIBLHOCTH Opaka, pa3yMeeTcsi, He UCUEPIbIBAIOT BCETO MHOr000pa3us

npo0JieM JIaHHOU TEMBI.
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