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AHHOTaIUs
K OakayiaBpckoi padbore

Crynenta I'myxoBa Koncrantuna Anexkcanaposuua rpynmsl FOP6-1302

AKTYyaJbHOCTh UCCJIEIOBAHUS 3aKJII0UaeTcs B TOM, 4To B Poccum Habupaer
CWJIy TEHJIEHIIUS, CBsI3aHHAs C MepepacipeiesieHueM CIopoB B chepy TpeTerncKoro
pa3duparenbcTBa. A 3TO 3HAYHUT, YTO COBPEMEHHOMY IOPHCTY HEOOXOIMMO XOTS
Obl TIOBEPXHOCTHO HW3YYUTh JaHHBIM MPaBOBOM HMHCTUTYT. YTOOBI mpH
CTOJIKHOBEHHHM C HUM BO BPEMS OCYILECTBICHHS CBOEH MPaBONPUMEHUTEIHHOU
JIEATCIIBHOCTH HE CTOJKHYTHCSI C TPYAHOCTSIMH, KOTOpPbIE MOTYT HETaTUBHO
MOBJIMATH HA KAYECTBO €r0 padOTHI.

Lens maHHOW padOTHI 3aKJIIOYAETCS B KOMIUIEKCHOM aHAaJIW3€ HOPMATHUBHO-
MIPaBOBBIX aKTOB, PEryJIMPYIOLINUX MIPaBOBYIO OCHOBY co3JaHus,
GyHKIMOHUPOBAHUS apOUTpPaXKHBIX yupexkaeHud B Poccuiickoit denepanuu, a
TAaK)K€ M3yYE€HUE HAYYHBIX CTaTeil, KOTOpbIE MOMOIJIM Obl COAEHCTBOBATH Ooiiee
rIIyOOKOMY OCMBICIICHUIO TIPOOJIEMATHUKK JAaHHOM TeMbl pabOThl C yYETOM
3apyOeKHOTO OMBITA.

3agauM  UCCJIEAOBAHUSA: U3YYUTh HMCTOPUYECKUE JTallbl  MOSBIICHHS
TPETEMCKOrO Cylna W CyAONpOM3BOACTBA B Poccuum, onpenenurs MNOHATHE U
CYIIHOCTH TPETEUCKOro CcyJa, OCOOCHHOCTEH TPETEHCKOro CyIOMPOU3BOJICTRA,
M3YyYHUTh 3aKOHOJATENBCTBO O TPETEHCKOM CYIONPOU3BOJACTBE B Poccuiickoi
deneparuy, BBIIBUTH HAIWUYUE aKTyaJbHBIX MPOOJIEM COIMYTCTBYIOIINX
JEATEIIbBHOCTH apOUTPAXKHBIX YUPEIKICHUI.

[Ipu wanmucanuu pabOTHI OBLIM WCIHOJIB30BAaHBI: HOPMATHBHO-TIPABOBHIE
aKThl, ydeOHas U crelralibHas qurepaTtypa. Ool1iee KOJTu4ecTBO UCTOYHUKOB 25.

bakanaBpckas paboTa COCTOUT U3 ABYX JOTHYECKU CBSI3aHHBIX MEXKITY COOOM
IJ1aB, BBEACHUS, 3aKJIIOUEHUS U COUCKA MCIOJIb3yeMOW mauTepaTypbl. [aBbl
pazzneneHsl Ha naparpadbl, TO3BOJISIIONIME aAKIEHTHPOBATh BHUMAHUE Ha
OTJEJIbHBIX MPOoOJIeMax B paMKax OIMpeaeeHHOr0 BOIpoca.

O6beM paboThl cocTaBmi 43 HCTA.
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Bsenenue

JlaHHBINM ATan pa3BUTHS HAILETO TOCYAApCTBA XapaAKTEPEH BBICOKHUM POCTOM
KOHOMUYECKOM TSI TEIbHOCTH. [losiBnieHue 00JIBIIIOTO KOJIMYECTBa
npeanpuHUMaTeneH, KOMMEPYECKUX OpraHu3aIuii CIIOCOOCTBYET
TPOTIOPIMOHATBHOMY YBEIHUCHHIO SKOHOMHYECKMX M MHBIX criopoB.’ OjHako,
KXl MOJOOHBINA CHOP, @ OCOOCHHO €ro UIMTEIbHOE pa3pelieHHe, HEraTUBHO
CKa3bIBA€TCS HA SKOHOMHUYECKOM pa3BUTUU COOTBETCTBYIOILEro cyObekra. B
NOMOOHBIX YCIOBHSIX B OOIIECTBE JOKHBI HMMETHCS MEXaHH3MBI PEIICHUS
KOH(DJIMKTHBIX CUTYyalluil, KOTOpble Obl OOecleunBalli CKOPOE, CIIPaBEIJIUBOE U
3aKOHHO€ pa3pellieHre BO3HUKAIOIIUX CIIOPOB U 3aIIUTY HAPYLLIEHHBIX MPaB.

OCHOBHBIM U OJTHUM M3 CaMbIX HAJIEKHBIX CIIOCOOOB 3alIMThHl HAPYIIEHHBIX
rpaXJaHCKUX  IpaB  sABIseTCs ~ cyAeOHas  3alliuTa,  OCYyIIEeCTBIsieMast
HENOCPEAICTBEHHO rocy1apcTBoM. Ha ceroaHsmHuii 1eHb CyecTByeT mpobiema ¢
OTPOMHBIM KOJIMYECTBOM JI€J, MOCTYMAKIIUX Ha paccMoTpeHue cyna. Cyapiam
IPUXOJIUTCS B CIIEUIKE B BHUJIy CKaThIX CPOKOB paccMaTpuMBaTh MHOTOYUCIICHHbIE
3agBlIeHUsI. DTOT (PaKT, B CBOIO OUYEpE/lb HEraTHMBHO OTPAKACTCAd Ha KauecTBE
BBIHECEHHOTO perieHus. CleicTBUEM 3TOrO BBICTYNAIOT HE MEHbILEE YHUCIO
o0aJloBaHU B BhIlIECTOsIIIIUE Cy bl [Ipoliecchl 3aTsArnBaOTCsl HA MECALIbI, a TO U
Ha TOJbl. YUTO COOTBETCTBEHHO ele OoJblle 3aMemiseT padboTy cyneOHOU
CUCTEMBI.

B cBsi3u ¢ 3THM, 3aKOHOMEPHO TOSIBIICHHE HEOOXOIUMOCTH CO3aHMsI HOBBIX
NPAaBOBBIX MEXaHU3MOB, AalbTEPHATUBHBIX CIIOCOOOB pa3pelieHus CIOPOB,
KOTOpbIe OBl MOCMOCOOCTBOBANIM  pasrpy3ke cyaeOHoil cuctembl. OgHUM U3
BBIXO/IOB M3 CIIOKUBIIEHCS CHUTyallMM CTaJ0 aKTHUBHOE PaclpOCTpaHCHHE
MHCTHUTYTa TpeTeiickoro cyaa. B obmiecTBe mosiBjaeHHs] JaHHOTO UHCTUTYTa OBLIO
BOCTIPUHSATO MOJOKUTENIBHO, YTO MOCTIOCOOCTBOBAIO aKTUBHOMY POCTY MOAOOHBIX

CYJIOB B CTpaHe.

! Benoycosa A.C. IlpaBoBoii craryc Tpereiickoro cyaa B Poccmiickoii dexepaumnu // Science Time. — 2015. -
Ne4(16). — C. 25.
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AKTyaJIbHOCTh M3y4Y€HMS JAHHOW TEMbI 3aKJro4aeTcs B TOM, 4yTo B Poccun
HaOMpaeT cuily TEHICHIIMS, CBSI3aHHAs C Iepepacipesie]IeHueM CIIOpoB B cdepy
TpEeTeiicKOro pazOupaTenbcTBa. A 3TO 3HAYUT, YTO COBPEMEHHOMY HOPHUCTY
HEOOXOMMMO XOTS OBl TMOBEPXHOCTHO HW3Y4YUTh JAaHHBIA MPABOBOW HWHCTHUTYT.
UTtoObl TpH CTOJKHOBEHMHM C HUM BO BpeMs OCYIIECTBIEHUS CBOEH
MIPABOIIPUMEHUTENBHON NEATEIBHOCTH HE CTOJKHYTHCS C TPYAHOCTSIMH, KOTOpPbIE
MOT'YT HETaTUBHO MOBJIUSATh HA KAYECTBO €ro pabOTHI.

[IpeameTom OyayT SBISTHCA MPABOBBIE OCHOBHI PETYIHUPOBAHUS CO3JIAHUS U
(GyHKIHOHUPOBaHUS TpeTeickux cyaoB B Poccuiickoii denepanuu U 3a pyoexxoM.
3apyOexxHbli oNBIT OyeT paccMaTpuBaThes Ha npuMmepe Kuras, CIIA, AHrnuu.

OOBEeKTOM HCCNeOBaHUSI BBICTYNIAET COBOKYIHOCTh OOIIECTBEHHBIX U
MPABOOTHOIIEHNU, BO3HHUKAIOIIUX TMPU ACATEIBHOCTA TPETEUCKUX CYIOB H
OCYIIECTBIICHUH TPETEUCKOTO Cya0mpoun3BoicTBa B Poccuiickon denepamnuu.

[ens manHON pabOTHI 3aKIIIOYAETCS B KOMIUIEKCHOM aHaJIM3€ HOPMATHUBHO-
MPaBOBBIX aKTOB, PETYIUPYIOIINX IIPAaBOBYIO OCHOBY CO3/IaHus,
GyHKIMOHUPOBAHUS apOUTpPaXXHBIX yupexknaeHud B Poccuiickoit ®enepanmu, a
TaK)K€ M3yYE€HHUE HAYYHBIX CTaTeil, KOTOpbIE MOMOIJIM Obl COAEHCTBOBATH Ooiiee
rJIyOOKOMY OCMBICIICHUIO TIPOOJIEMAaTHUKXA JAaHHOM TeMbl pabOThl C YYETOM
3apyOeKHOTO OIBITA.

JI1st noCTHMKEHUs MOCTaBICHHOM 1€/ MHOM OBUTN ONpeIEeTIeHbI CIEAYIOIINE
3a/laud: M3YYUTh HUCTOPUYECKHUE OTambl TMOSBICHUS TPETEHUCKOro cyjaa u
cynornpou3BoacTBa B Poccum, onmpenenuTs MNOHATHE M CYIIHOCTH TPETEHMCKOTO
CyJlla, 0COOCHHOCTEN TPETEHCKOro CyI0NPOU3BOICTBA, U3YUUTh 3aKOHOIATEIHLCTBO
O TPETEUCKOM cyaonpou3BoAcTBe B Poccuiickonn denepannu, BHIABUTh HAIUYUE
aKTyaJbHBIX  MOpOOJEM  COMYTCTBYIOIIUX  JACSATEIBHOCTH  apOUTPakKHBIX
YUPEKICHUMN.

Metononorndeckyro 0a3y MPOBEIEHHOTO MCCIEAOBAHUS  COCTABUIIU
oOlLlleHayyHble, a TaKKe YacTHO-NpaBOBble MeToAbl mo3HaHus. Cpenu

O6I]_[eHayT-IHBIX MCTOAOB ObUI MCIIOJIb30BaH dHalIn3, YaCTHO-IIPABOBLIC MCTOIbI
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COCTaBIISUIH (POPMAIIbHO-IOPUIUUECKHM, CPAaBHUTEIBHO-TIPABOBOM M HCTOPUUYECKUI
METO/IBI.
CrpykrypHO pa0OoTa COCTOUT M3 BBEIEHUS, ABYX IJIaB, 3aKIIOUEHUS U
CIIMCKA UCITOJIb3YEMOU JINTEPATYPBI.

OO6muit 06beM paboThl cocTaBisieT 43 nucTa.
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I'maBa 1. IloHsiTHE, UCTOPHS BOSHUKHOBEHUS U Pa3BUTUS TPETEUCKOTO
cyaonpousBoacTsa B PO

1.1. IlonsiTre TpeTENHCKOro cya U TPETEHCKOTro pa3oupaTesibcTBa

Hcxoass W3 OCHOBHBIX NPUHIUIIOB W IIOJOKEHHM 3aKOHA, CTOPOHBI
MIPABOOTHONIEHUS JOJKHBI B CPOK MCIOJIHATH MNPEANUCAHHBIE UM 3aKOHOM, CYJIOM
au00 TOTOBOPOM OO0SI3aHHOCTH, a TaKKe HE 3J0yHOTpPeOJsTh CBOMM IPaBOM, a
NeICTBOBAaTh, OCHOBBIBAsACh Ha HJEAX JOOPOCOBECTHOCTHM M Pa3yMHOCTHU
z[eﬁCTBHﬁ.Z

Ha nmpakTtuke Jajneko He BCerja CTOPOHbl HCHOJHSIOT (JINOO UCHOJIHAIOT HE
B IIOJJHOM 00beMe) CBOU OOS3aHHOCTH, YTO BJIEUET 3a COO0OW HeOJIaronpusTHbIE
MOCJEACTBUS, OCOOCHHO 3TO KacaeTcsl MPEeANpPUHUMATEIbCKONU AesTeabHOCTU. B
MOJIABJISIOIEM OOJBIIMHCTBE CIY4aeB YperyJIupoBaTh pa3HOINIACUs U JOOUTHCS
KOMIICHCAIIUM, HWCIIOJHEHUSI OOS3aHHOCTU ITyTEM IIEPEroBOPOB HE y/aeTcs.
[ToaTOMy «moCTpajaBias» CTOPOHA BBIHYXIEHA HCKaTh MOIACPKKY B JIULE
YIOJIHOMOYEHHBIX I'OCYJaPCTBEHHBIX UM HETOCY1apCTBEHHBIX OPraHOB.

CornacHO JAEUCTBYIOIIEMY TPaXJAaHCKOMY 3aKOHOAATENbCTBY 3alATOU
HapYIICHHBIX JHOO OCIOPEHHBIX MPaB 3aHUMAIOTCA CYJl, apOUTPaKHBIN Cya WIH
TPETEUCKUM CYH, WCXOAsl U3 COOTBETCTBYIOIIMX IIOJIOKEHWM 3aKOHA O
MOJBEIOMCTBEHHOCTU.  [lepBble  1BE  Kareropuu CyAOB  OTHOCATCA K
rOCyAapCTBEHHBIM, OHU JCHCTBYIOT Ha IOCTOSIHHOM OCHOBE, UX CHUCTEMAa UMEET
MHOTOYPOBHEBBIN XapaKTeP U €IIE PsI/l XapaKTEPHBIX MPU3HAKOB.

Tperteiickuii Cyl B CBOIO O4Yepe/b UMEET HEroCyAapCTBEHHBIA XapakTep U
MOXET CO34aBaTbCid Kak JUId pa3pellieHHs KOHKPETHOTO Jena, Tak M Ha
HEONpeeJeHHBIN CpoK. [l Haumy4Iiero moHMMaHus TaHHOTO UHCTUTYTA IIpaBa
HEO0OXOMMO JIaTh OMPECICHUE OHATUS «TPETCUCKUHN CYyI».

B Hayke moa TpPEeTEHMCKUM CyIOM MOHMMAETCs HErOCyIapCTBEHHBIN CYL,

KOTOpBIﬁ I/IB6I/IpaCTC}I 10 COITAIICHUIO CTOPOH B LEIAX pa3pClICHUA KOHKPETHOTO

’r paxknaHckuii kogeke Poccuiickoii @enepannn. Yacts nepsast. ot 30 HOsOpst 1994 r. N 51-D3 (c u3MeHEeHUsIMU 1
nononHeHussMu) // C3 PD. 1994, No52.
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fiena ¢ o0s3aTeNbCTBOM KaX/IOH W3 CTOPOH MOAYMHUTHCS PEIICHHIO 3TOTO CyZa.’
3nech HEOOXOTUMO OTMETHTh, YTO COTJIACHO MOJIOKEHUSIM 3aKkoHa «O0 apOuTpaxe
(TpereiickoMm  paszOuparenbcTBe) B Poccuiickoit = depepanum»  MOTYT
00pa30BBIBATHCA TOCTOSIHHO —JICHCTBYIONIME apOUTpPaKHBIE YUPESKICHUS U
TpETEUCKUE CyJa I pa3peuieHuss KOHKPETHOro crnopa. Kak BUIHO U3 Ha3BaHUA
MIEPBbIE CO3JAIOTCSA HA JJIMTENbHBI MPOMEXKYTOK BPEMEHU W JUISl pa3peIICHUs
HEONPEEICHHOr0 KOJIM4YecTBa neia. Bropoil Bua co3maercs i pa3pelieHust
KOHKPETHOTI'O Jea.

OOpa3oBaHUIO MOCTOSHHO JEHCTBYIOIIMX apOUTPaXHBIX YUYPEKICHUH B
3akoHe «OO0 apOutpaxe (TpereiickoM pa3oupartenbcTtBe) B Poccuiickoii
®denepauun» yaeneHo ocodboe BHUMaHue. Co BpEMEH 3aKOHA O TPETEHCKUX Cyaax
IpoLeaypa CO3JaHusl MOCTOSHHO JEHCTBYIOLIEro apOUTPaKHOTO YUPEKACHUS
IIpeTepIiesia HEKOTOPbIE U3MEHEHHS.

[IpenycMOTpeHHAs: HOBBIM 3aKOHOM pPAa3pelINTEIbHAs MPOLeaypa CO3AaHus
TPETEHCKUX CYJIOB, CTABUT (PAKT UX YUPEXKICHUS U PYHKIMOHUPOBAHUS B IPSIMYIO
3aBHCHMOCTh M OT HHBIX (eepalbHbIX OpPraHOB TOCYJapCTBEHHOM BmacTH.’
[locTosiHHO  JedcTByIOLME  apOUTpa)KHBIE  YUPEKICHUS  CO3JAIOTCA  IPHU
HEKOMMEpYECKHUX oOpraHu3anusax. Ui 3Toro opraHu3anus JOJDKHA IOJY4YUTh
COOTBETCTBYIOILIEE MIPABO, NpenocTaBisieMoe akToM IIpaButenbcTBa. 3aKOHOM
YCTaHOBJIEH MepeyeHb TPEOOBaHUM, KOTOPBIM MPEIBABIAECTCS K HEKOMMEPUYECKON
opranu3anuu. B ciicok TpeGoBaHMT BXOIUT:

1. CooTBercTBHE MNPEACTABIECHHBIX MPABWI IMOCTOSIHHO JEHCTBYIOILIETO
apOUTPaKHOTO YUPEKIEHUSI TPEOOBAHUSIM JICHCTBYIOIIETO 3aKOHOJATENbCTBA;

2. Hanuare pekoMeH10BaHHOTO CITUCKA apOUTPOB;

3. JlocToBepHO TMpEAOCTaBIEHHbIE CBEACHHS O HEKOMMEPUYECKO

OopraHMn3any U €€ ydaCTHUKAX;

r pakiaHckuil mporecc: YueOHuk st topua. By3oB / Ilox pen. a. 1. H. mpod. M. K. Tpeymaukosa. M.:
IOpucnpynenuus, 2001. C. 377.
Topoaucckuit A. A. O630p Tpereiickoii pedopmsl // KommenTapuii 3akoHogarenscrsa. 2016. Ne 1. C. 20 - 26.
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4. CooTtBeTcTBHE pernyTrannu HEKOMMEPYECKOU OpraHHU3aLNN
OIIPE/ICICHHOMY YPOBHIO.’

JlaHHBII TIEpEYEHb SIBISETCS 3aKpBIThIM, IIOATOMY MPEABSABICHHE K
OpraHM3alMK JOMOJHUTEIBHBIX TPEOOBAaHUN SBIAETCA HEIOMYCTUMBIM. B Tom
Cly4yae, €ClIM OpraHu3aluy OTKaXyT B MPEJOCTABICHUU IIPaBa HAa OPraHU3aLUI0
MOCTOSIHHO JIEUCTBYIOIIETO apOUTpaxa, y Hee €CTh BO3MOXKHOCTh 00XaloBaTh 3TO
peleHue B Cyze.

Co3naHne  TOCTOSIHHO — JICHCTBYIOIIMX — apOUTPaKHBIX  YUPEXKACHUN
(denepaibHBIMU OpraHamMH rOCYJapCTBEHHOU BJIACTH, OPraHAMH FOCYJapCTBEHHOM
Bractu  cyOpektoB  Poccuiickoit ~ ®denepaunuu,  opraHamMM  MECTHOTO
CaMOYIIPABJICHUSA, TOCYAAPCTBEHHBIMH W MYHULMIAIBHBIMU yUPEKIACHUSIMU,
rOCyJ1apCTBEHHBIMU KOPITOpALUSIMH, rocyJapCTBEHHbIMH KOMITaHUSIMH,
NOJINTUYECKUMHU NapTUAMM W PEIUTHO3HBIMH  OpraHM3alUsMH, a TaKke
aZIBOKaTCKUMH 00pa30BaHUSAMH, aJBOKAaTCKUMU NajaTaMu cyObekToB Poccuiickoil
Oenepann 1 DenepanibHON nanaTtod aaBokaTtoB Poccuiickoit depepanuu,
HOTapuaJIbHbIMU nanatamMu U DenepanbHONM HOTApUAIBHOW MalaTOM HE
nomyckaercs.’

[TpexpaiieHe MOCTOSHHO JAEWCTBYIOLIEro apOuTpa)ka BO3MOXKHO B
HECKOJIbKHX CITyYasiX.

Bo-niepBbIX, JeATENbHOCTh apOUTpaka MPEKPaIAETCs M0 PEIICHUI0
OpraHu3aliy, TPU KOTOPOM OBLIO CO3aHO YUPEKICHHE.

Bo-BTOpbIX, B cllydae BBISIBICHHUS TPYObIX HEOJHOKPATHBIX HapyUICHUUN
3aKOHA, KOTOpbIE HAHECIW yIIepO MpaBaM U 3aKOHHBIM HHTEpPECaM CTOPOH WM
uHBIX Jul. Ecium Ha MOMEHT mpeKpalleHus JesTeJbHOCTH —apOuTpaxka

paccMarpuBaics KakoW-muOO Crop, TO  OH MPOAOJDKAET pas3pemiaThCs IO

5 MdenepanbHblil 3ak0H 0T 29.12.2015 Ne 382-®3 "OG apburpaxe (Tpereiickom pazbuparensctse) B Poccuiickoii
Denepanun” // C3 PO. 2016. Nel.
6 Oenepanbhbiii 3akoH 0T 29.12.2015 Ne 382-®D3 "O6 apburpaxe (Tperelickom pa3dupatenscTBe) B Poccuiickoit
Denepanun” / C3 PO. 2016. Nel.
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MpaBUjaM OCYIIECTBICHUS apOWTpaxa, OCYMIECTBIIEMOTO TPETEHCKUM CYJIOM,
KOTOPBIiT 00pa30BaH ISl PELICHHs] KOHKPETHOTO CIIOpa.’

VYkecToueHue HOPM, PETYIUPYIONIUX MOPSIOK CO3JaHUs U JESITeIIbHOCTU
MOCTOSTHHO JCHCTBYIOMIMX apOUTPaXHBIX yUPEKIACHHM, 00YCIOBICHO OOpPHOOH ¢
KapMaHHBIMU TpPETEUCKUMH cynamu. Ho NMpUMEHUTENbHO K TPETEHCKUM CyJaM,
paccYMTaHHBIM Ha PACCMOTPEHHUS KOHKPETHOIO CIIOpa, YKECTOYEHUSI TpeOOBaHUM
He npexycmoTtpero. Cynbl ad hoC Moriii OBITH XOPOIIEH BO3MOKHOCTHIO OOOMTH
3aKOH, HO 3aKOHOJATEe/b MPeIyCMOTpe moo0Hy0 cutyaruo. [Tostomy cynsr ad
hoc umeroT psiji orpaHUYCeHH, B HUX HE MOTYT pacCMaTpUBAThCS KOPITOPATHBHEIC
CIIOPBI, OHU JIMIIEHBI TOAACP>KKU TOCYJAPCTBEHHOTO Cy/ia B BOMPOCaX COACHCTBUS
MOJYYEHHUSI I0KA3aTEIbCTB, U CAMOE BAKHOE, COTJIAIIEHUE O PAaCCMOTPEHHE CIOpa
B cymax ad hoc He MoXeT coaepkaTh IOJOXKCHHS OO0 OKOHYATECIbHOCTH
BBIHCCCHHOTO PEIICHHUS.

KpoMe mocTosiHHO aeicTByrOmuX apOutpaxeid u cymoB ad hoc Ha
TEPPUTOPUM CTPaHbl JACHUCTBYIOT MEXIyHAPOJHbIE KOMMEPUYECKHE apOUTPaKU.
[lepBble 3aHMMAIOTCS PACCMOTPEHHEM CIOPOB «BHYTPEHHETO» TPAXKIAHCKOTO
000poTa, y4aCTHUKaMU CIIOpa SIBJISIIOTCS POCCHUMCKHE Jula. MeXTyHapoIHbIe
KOMMEpYECKHUE apOUTPaKU B CBOIO OYEpPENlb Pa3pelialoT CHOpPhl C ydacTHEeM
WHOCTPAHHBIX JIMIl JUOO KOT/a OJHOM M3 CTOPOH SIBJISETCS POCCHUUCKOE JUIO C
MHOCTPAHHBIMA HHBECTHIISIMA.

BaxnpiM 3meck  sBisgercs TOT  ¢akTt, dYTo Ha MeXayHapoIHbIN
kommepueckuit  apoutpaxkssii cyn (MKAC) u  Mopckyo apOuTpaxHyro
komuccuto (MAK) He pacnpocTpansieTcss TpeOOBaHHE O HAIMYUE Pa3pEIICHUs: Co
cTtopoHsl I IpaBurtenscTBa.

B cBsi3u ¢ U3BMEHEHUSIMH, KOTOPBIE TTOCTUTIIM MHCTUTYT TPETEHUCKOTO Cy/ia B
Poccun, 6pia pacmmpena komnerennuss MKACa u MAKa. Teneps k uX BEICHUIO

MOT'YyT OBITb OTHECEHBI CIIOpbI, U3 COJACPIKAHHA KOTOPBLIX IMOHATHO, YTO MCCTO

" Mdenepanbublil 3ak0oH 0T 29.12.2015 Ne 382-®3 "OG apbutpaxe (Tpereiickom pazbuparensctse) B Poccuiickoii
Denepanun” // C3 PO. 2016. Nel.

i opomucckuii A. A. O630p Tperetickoii pedopmer / KommenTapuii 3akononatenscta. 2016. Ne 1. C. 20 - 26.

9 3akon P® or 7 moms 1993 r. N 5338-1 "O MexIyHApOIHOM KOMMEpUECKOM apOuTpaxe” (C H3MEHEHHAMH W
normonHeHusiMu) // C3 P®D. 1993, Ne32.
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WCIIOJTHCHHSI 3HAYUTEIHPHOM YacTH O00s3aTEIbCTB HAXOMUTCS 3a TPAHHIICH, JHOO
NpeaMET CIopa TECHO CBA3aH C 3arpaHUYHON TeppuTopHeil. 31ech KE CTOUT
otMeTuTh, 4T0 MKAC 1 MAK HMeEIOT BO3MOXHOCTh paccMaTpUBaTh BHYTPEHHUE
CIOpPBI, OJHAKO PYKOBOJICTBOBATHCSI MPU OSTOM OHU JIOJDKHBI 3aKOHOM 00
apourpaxe.’

[ToHsTUSL «TPETEUCKUM CyI» U «TpEeTEeCcKoe pa3OoupaTebCTBO» UMEIOT OJTHY
MPAaBOBYIO OCHOBY. M0OHO CKa3aTh, YTO MO CMBICIY BTOPOE BBITEKAET U3 MEPBOTO.
COOTBETCTBEHHO TpPETEMCKOE Pa3z0MpPATENbCTBO - MPOIECC pa3pelieHus Cropa B
TPETEUCKOM CYJ€ W MPHUHATUSA PEIICHUS TPETEUCKUM Cij[OM.ll Tpereickoe
pazOupaTesnbCTBO, Kak U J1000€ JPYroe OCHOBBIBACTCS HA MPUHIIUIIAX 3aKOHHOCTH,
COCTSI3aTEILHOCTH U PABHOIPABUS CTOPOH, HE3aBUCUMOCTH U OECIIPUCTPACTHOCTH
CyJAeH, TUCTIO3UTUBHOCTH.

[aBHBIM OTJIMYHEM TPETEUCKOTO CyJa OT TOCYAapCTBEHHBIX CYJI0B
ABJISIETC MUHHUMAJIbHOE BO3JIEMCTBUE CO CTOPOHBI TOCYJAapCTBA M €ro OpPraHoB.
Tak, HanmpuMep, 00S3aHHOCTh MO MCTIOJHEHUIO PEIICHUN TOCYIapCTBEHHOTO CyJa
JISKUT Ha MPOUTPABIIEH CTOPOHE B CHIIy 3aKOHA, B TO BpeMsl Kak B TPETEHCKOM
Ccyle Takas OOf3aHHOCTb BO3Jaraercs B CHIIy JOOpPOBOJIBHOTO COTJIAIIEHUS,
3aKJIIOYEHHOTO CTOPOHAMHU MO 000IJHOMY corjacuto. KoHeuHo, mpakThka He
JUIIeHa CJIy4aeB, KOTJa TMPOWTpaBIlas CTOPOHA YKJIOHSJIACh OT MCIOJHEHUS
pEelIeHUs] TPETEHCKOro CcyAa, B TaKOM CIydyae BO3JIEWCTBHE CO CTOPOHBI
roCyAapcTBa SIBISIETCS HEOOXOIUMBIM (DaKTOPOM.

B cBsi3u ¢ 3TUM BO3HUKAET BOIMPOC, B YEM 3aKIIOYACTCS HEOOXOIMMOCTh
CO3/IaHUsI TaKOW aJbTEpPHATHUBBI TOCYJapCTBEHHBIM cynam. He Oymer nu Oonee
3G ()EKTUBHBIM [T  pa3pelieHusi CIOPOB O0OpamaThCsi B COOTBETCTBYIOIIHE
roCcyJIlapCTBEHHBIE Cy/Abl. B TaHHOM BOINpOCEe CYIIECTBYET HECKOJIBKO aCIEKTOB B
MOJIb3Yy CYIIECTBOBAHUS U (DYHKIIMOHUPOBAHUS TPETEUCKUX CYIOB.

Jlngs Havyama HeoOXoAMMO OOpaTUTh BHHMaHue Ha o0Omuid 00BeM

3aKOHOJATEIbHOM 0a3bl, perjaaMeHTUPYIOLIEH TOT WM WHOM JOrOBOp, CUTYalUIO;

19 3akon P or 7 moms 1993 r. N 5338-1 "O MexIyHAPOIHOM KOMMEPUYECKOM apburpaxe” (C H3MEHCHHSMH U
normonHeHusiMu) // C3 P®D. 1993, Ne32.

1 ®denepanbublii 3aKoH 0T 29.12.2015 Ne 382-03 "O06 apbutpake (TpereiickoM pa3dupatenbcTBe) B Poccuiickoit
Denepanun” / C3 PO. 2016. Nel.
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3aTeM B OOJBIINHCTBE CllydaeB HE00X0IUMO oOpamarecsi K
NPaBONPUMHHHUTEIIBHON TPAKTUKE, KOTOpPAsl CIOXWIACh 3a OINPEACIICHHbBIN
IPOMEXYTOK BPEMEHH; COOTBETCTBEHHO HEJIb3s1 3a0bIBaTh O TEX J0KA3aTEIbCTBAX,
KOTOpbIe ObUIM TPEJOCTaBICHBl CTOPOHAMHU M KOTOpbIE HEOOXOAUMO H3YUYHUThH
cyny. IloMrMo 3T0ro He0OOXOIUMO YUUTHIBATH CPOKH, KOTOPHIE YCTAHABINBAIOTCS
3aKOHOM JUJIs1 pACCMOTPEHMUS Jieja 110 CYIIECTBY.

B 31Ol cBsi3M HampammBaeTcs BIIOJIHE JIOTWUYHBIA Bompoc. CrocoOeH iu
CyIbsl TOCYJapCTBEHHOI'O CyZAa B TaKUX JKECTKUX YCIIOBHUSX (BpeMs, KOJIMYECTBO
nen, oOmMpHas 3aKkoHOJAaTeNbHas 0aza, HalWyue MNpoOesOB MO HEKOTOPHIM
BOIIPOCAM) PACCMOTPETh KaXKJ0€ CIOXKHOE JEJIO MO CYIIECTBY M BHIHECTH 10 HEMY
JNEHCTBUTENILHO CIIPaBEAJIMBOE pEIICHHE, TPaMOTHO OOOCHOBAaB €ro € TOYKHU
3peHnst 3aKOHOMATenbcTBA.” IIpH 5TOM HEOOGXOAMMO YUHTHIBATD PEaTbHYIO
BO3MOXKHOCTb TOT'O, YTO J€JI0 OyJIeT MPUHATO HEKOMIIETEHTHBIM B ONPEJICTICHHOM
BOIIPOCE WJIM B LIEJIOM CyJbeW. B CBA3M ¢ 3TUM Hamuyue TPETEHCKUX CYyJI0B BO-
NEPBBIX 00JIETYaeT U yMEHbBIIAET KOJIUYECTBO pabOThl TOCYAAPCTBEHHBIX CYJOB,
BO-BTOPBIX BJIMSIET Ha YIYYIICHUE «KA4decTBa» IpaBocyaus B Poccuiickoi
®enepanusa. OOYyCIOBIEHO 3TO TEM, YTO €S0 OyIeT pacCMOTPEHO HE B CXKAThIe
CpPOKH, NMpPUYEM paccMaTpuBaTh €ro OyaeT BbIOpaHHBIM CyAbsi (UM HECKOJBKO
cynei), oOnamaronuii HEoOXOIWMBIM HA0OpOM 3HAHMWA [UJIT  pa3pelIeHUs
KOHKPETHOTO Jiea.

[ToaToMy KOHTpareHTaM HEOOXOAWMO 3apaHee MPelyCMOTPETh, KaKUM
oOpa3oM OHH OynyT paspemiaTb BO3HUKIIMW CIOpP, W TPU SKEJIaHUU
3a0JJarOBPEMEHHO  3aKJIIOUUTh  apOUTpaKHOE CcorjlalieHue, Jubo  caenaTh
COOTBETCTBYIOIIYIO OTOBOPKY B JJOTOBOPE.

Emie ogHMM apryMeHTOM B MOJIb3y OOpallleHUs B TPETEUCKUH Cy[ SBIISETCS
TOT (paKT, UTO TPETEUCKHUE CyIbl HE UMEIOT MHOTO3BEHHON CTPYKTYpBI, a 3HAUMT,
¥ WUHCTaHIMH, KyJa MOXHO ObLJIO Obl 00’kajoBaTh peuieHue. JTO MO3BOJIAET

TpCTCﬁCKPIM cyalaM pacCMaTpuBaTh ACJIa B TCUCHHC CPABHUTCIIBHO KOPOTKHX

12 IIpynnukosa A. E., Hanze [I. I'. AKTyanbHOCTb pa3BUTHUSL TPETEUCKOro CyJONPOU3BOJICTBA U MOCPEAHUUECTBA B
Poccuu // T'ymanuTapHsie, COUANTLHO-I)KOHOMUYECKHE U 00mecTBeHHbIe Hayku. 2015. Ne7. C. 134 - 135.
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cpokoB. OTCYTCTBHE TPETEUCKHX CYIOB, KOTOpPbIE 3aHUMAIOTCS MPUEMOM Koo
N0 PEIICHHUSM HUKECTOSIINX CYJI0B, 00YCIOBJIEHO TEM, YTO 3aKOH JIA€T CTOPOHAM
paBO OTKA3aThCsl OT TOCIEAYIOIIEro O0O0KajJoBaHUSI PEIICHUH, BBIHECEHHBIX
TPETENUCKUM CYAbEN.

[ToMmuMO 3TOTO B TOCYJApCTBEHHBIX CyJlax pa3OUpaTeNbCTBO Jei, Kak
MPAaBWIIO, OTKpPBITOE. TpEeTeiCcKue Cynabl, HAlpPOTUB, MPOBOASAT CIYIIAHHE B
3aKpBITBIX 3aCeIaHMsIX, TaK YTO JIMIA, HE YYAacTBYIOIIME B MPOILIECCE, MOTYT
IIPUCYTCTBOBATh B 3aC€JaHUM CyJa JIMIIb C PAa3PELICHUs TPETEHCKUX CYIEH U C
COTJIACHsI CTOPOH. OtmeueHHas KOH(DHICHIIMAIBHOCTh ~ TPETEHCKOTO
CyJIOIIPOM3BOJICTBA BECbMa IPUBJIIEKATENIbHA, TIOCKOJBKY MHOTHE (QUPMBI,
IPOSIBIISIOLIMUE MOBBIIIEHHYIO 3200TY O CBOEH J1€710BOM penyTalyu, MpenounTaioT
paspelaTh CIOPbI CO CBOMMH KOHTPAareHTaMu 03 m3nuiineii ormackm.

Ho He crouT 3a0bIBaTh O TOM, YTO MHCTUTYT TPETEUCKOrO Cyla UMeEN U
MMEET HEKOTOPbIE OTPULIATEIbHBIE CTOPOHBI.

MHorue npeanpuHUMAaTeId HETaTUBHO OT3bIBAIOTCS O TPETEHCKHX CyJax
BBUJly 3aMHTEPECOBAHHOCTU apOuTpa B ucxoie naena. Tak, Bo3pak€eHUs NPOTHB
paspeiieHust cropa B TpeTedickoM cyae AccolManuu pPOCCUUCKUX OaHKOB
HEKOTOpbIE KOHTPAareHThl YKa3bIBaJM Ha TOT (akT, YTO €CIM CYJ YUpexKIaeTcs
camoil Accoruaiiuei, To CJI0KHO TOBOPUThH O KaKOW-TMOO OECIIPUCTPACTHOCTH T10
OTHOUIEHUIO KO BCEM Y4YaCTHHUKAM paccMaTpuUBaeMoro jena. B cBs3u ¢ 3Tum
HEKOTOpPBIE CYyJIbl BHECIU MOMPABKHU B PErjaMEHT B 4acTU (OPMUPOBAHHUS CBOETO
cocraBa. Hampumep, B pernmamente Tpereickoro cyna unpu ['asmpome
MPEAyCMOTPEH MHOW MOPSIIOK (POPMUPOBAHUSA COCTaBa CyAa, MUCKIIOYAIOLUIUN U3
cocraBa J000€ JHUI0, KOTOPOE CBSI3aHO HEMOCPEICTBEHHO C CaMOM KOMIaHHUEH
aMb0 C ee JIOYepHHUMHU NPEANpUsATUIMHU, B TOM Cllydyae €CJIM OJHOM M3 CTOPOH

14

paccmarpuBaeMoro cropa sasisercs l['asmpom.” Ha Mol B3risi, BHECEHHUE

JAAaHHOI'O  IMOJIOKCHHUA  MHUHHUMH3UPYCT BO3MOXHOCTL pPACCMOTPCHUA  JCJIa

B Ipaxnanckuii nponecc: Yue6unk / B.A. Mycuna, H.A. Yeunnoii, .M. Yedora. — 3-¢ u3x., mepepal. u gom. - M.,
IIBOIOJI I'puxenko, 2001. — C. 477.

Y Bamasm JI. T. AIbTepHaTHBA TrOCYZAapCTBEHHOMY MpaBOCYIMIo B cdepe SKkoHOMHKH // BusHec B 3akome.
OkoHOMUKO-IOpuandeckuii xypHai. 2005. Nel. C. 130 - 134.
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3aWHTEPECOBAHHBIM JIMIIOM, YTO B CBOIO OUepe/ib OJaroTBOPHO BIIMSAET HA JJOBEpUE
K MHCTUTYTY TpETEeUCKOro cyaa B Poccniickon denepanun.

HapagsHe ¢ 0071b11101 BEPOATHOCTHIO 3aMHTEPECOBAHHOCTH apOUTpa B UCXOIE
Jiefa HEraTUBHOE BO3JECHCTBHE HAa PEMYTALMIO TPETEHCKUX CYIOB OKA3bIBAET HMX
HEroCyJJapCTBEHHBII XapakTep. BolpakaeTcss 3T0 B OLIMOOYHOM MHEHHUH, UTO €CIIU
CyJ HErocyJapCTBEHHBIM, COOTBETCTBEHHO M pEIIEHUE €ro He OyIeT HMETh
00s13aTeIbHON CHJIBI, @ 3HAYUT, CHJIBI U CPEACTBAa OYyAyT MOTpayeHbl HAa MPOIECC
HampacHo.  IIpuuunHON 3TOrO0  SIBJSIETCS  HENOCTAaTOYHAas  IpaBOBas
OCBEJIOMJIEHHOCTh YYaCTHUKOB ITPABOOTHOLIEHUS IO JAHHOMY BOIIPOCY.

OnHako BOIPOC, KAaKUM 00pa3oM HEroCylapCTBEHHBIN CyJ MOJIY4YHJI TaKoe
JIOBEPHE M IIOJHOMOYHMS CO CTOPOHBI T'OCYAApCTBA, 3aCIy’KHUBAaET OTAEIBHOTO
BHUMaHMs. JJig 3TOro He00X0IMMO 0OPAaTUTHCA K HCTOPUU Pa3BUTHS TPETEHCKOTO

CYJOTIPOM3BOJICTBA.

1.2. UcTtopus pa3BUTUS TPETEUCKOTO CYAONPON3BOACTBA

CoriacHO CTaTUCTHYECKMM AaHHBIM B Poccum HacumtbIBaeTcsa Ooiiee 430
MOCTOSIHHO JICMCTBYIOIIUX TpeTeuckux cynoB. bosee 10 M3 HUX HaxoAsTCs Ha
tepputopun Camapckoi o6mactu.

He cmoTpst Ha TO, YTO TpeTEMCKHUE CyIbl CPAaBHUTEIHLHO HEJABHO HaYaJld
3aHUMAaTh 3HAYUTEIBHOE MECTO B CHCTEME OpPraHOB OCYIIECTBIISIOIINX
MpaBoCyAue, MX TMOSBJICHHE JaTUPYETCS B OJHO BpeMsl C TOCYJIapCTBEHHBIMU
cynamMu. B cBow oyepeib HEKOTOPbIE YUYEHBIC BBIIBUTAIOT TEOPUIO, UTO
TpeTEeNCKue CyAbl 3aJ0JIT0 MPEIIIECTBOBAIN TOCYAapPCTBEHHBIM CyaM.

Urto KkacaeTcs Hamiero rocymapcrBa, TO Ha Pycu  Haubosee

pacnpocTpaHeHHOW Obuta (¢opMa JTOTOBOPHOTO pa3pelieHus CIOPOB MpHU

IIOCPEAHUYECTBE TPETEUCKOTO cyaa. [nmaBHOe Ha3HaYeHUE TPETEHMCKOro Cyla

% Cratucruxa mo Tpereiickum cymam //  URL: http://arbitrage.spb.ru/sud/SPISOKTS/spisokts.html (zara
obpautenus 01.06.2017)
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3aKJTI0YAIOCh — HE CTOJBKO B CTPOTOM CJIEJIOBAaHMHM OYKBE 3aKOHA, CKOJBKO
IPEKpaIICHUE CAMOW MEKI0YCOOHON BPaXIbl.

Pemienue Tperelckux cynei Mo JIPEBHEPYCCKOMY MpaBy MTOJDKHO OBbLIO
MPUHUMATBCS eauHOrNIacHO. HecoOmoieHne 3Toro yciaoBUs, a UMEHHO Halluuue
Pa3HOIIIACHM, SBJISIIOCH OCHOBAHHUEM JIJIs1 00KaJI0OBaHUS PEIICHUS B MOCJIEICTBHE.

[Toznuee B CobopHom Yioxenun 1649 roma perieHue TpETEUCKOro cyja
BIIEPBBIE MPUOOPETAIO CHITY PEIICHUS TOCYAapCTBEHHOTO cyaa. TpeTelckue cyapl
TOTO BpPEMEHHM OTHOCWIHCh K 0co00M KaTeropuu cynoB. B ocHoBe wux
IESTEIBHOCTH JIEXKAIO JOOPOBOIBHOE COTIALICHHE CTOPOH - YIACTHHKOB CIIOpa.

[lo3nHee B 3aKOHE MOSBUJIOCH MOJIOKEHHE, OrPaHUUYMBABIIEE KATETOPHUIO
JieJ, KOTOPbIE€ MOTJM pacCMaTpuBaTh TPETEUCKHUE CYIbl. A HMEHHO 3alper
pacIpoCTpaHsJICsSs Ha CIOPbI C HENBMXXKUMOCThIO. HOBOBBeneHHE OBLIO MPUHSITO
JUISL TOTO, YTOOBI C MOMOIIBIO TPETEHCKOTO CyJ/a JIMila HEe MOTJIM JIeHCTBOBATH B
o0xon 3akoHa. Ho cTroutr oTrmMeTuTh, 4YTO MOAOOHAS HJES MPOTUBOPEUMUIIA CaMOU
CyTH UJIEH, JIKAIIEH B OCHOBE HHCTUTYTa TPETEHUCKOTO Cya.

Hexkperom o cyme ot 1917 roma ObLIO MPEIyCMOTPEHO, YTO TpaxkiaaHE
MMEIOT MpaBO Mepe/laBaTh CBOM CHOPHI O MpaBe IPaKJaHCKOM HAa PacCMOTPEHHUE
TpeTEeMCKoro cynaa. OTO KacajoCch M YaCTHO-YIOJIOBHBIX Jei. JlesTenbHOCTh
TPETEeCKOro Cya peryanpoBagach OTACIbHBIM AeKpeToM.

B koMmeTeHIMI0 TPETEeHCKOro CyJa BXOJWIU CIOPHI MO TPaKIAHCKUM
JienaM, B Ka4eCcTBe MCKIIIOUEHUN ObUIM MPETyCMOTPEHBI Jiefia 0CO00M KaTeropuu,
KOTOpbI€ ObUIM MOJCYAHBI 0COOBIM cynaM. K Takol kateropuu aejl OTHOCHIIUCH
CIIOPBI O TPYJIOBOM JIOTOBOPE, COLIMATILHOMY CTpaxoBaHHIo0. Pemenue Tperelickoro
Cyla MOrjo ObITh O0XaJOBaHO B KacCallMOHHOM Topsnke. JlekpeTtoMm ObLIO
MPEAYCMOTPEHO YCIIOBHE B OTHOIICHUH CPOKA PACCMOTPEHHUS CIIOpa TPETEeHCKUM

cynoMm. Cpok coctaBisii yeTbipe Mecsua. B Tom ciydae, ecnu neno He Oynet

1® Hexudopos B.A. Tpereiickue cyas Ha Pycu // Poccuiickuii BHemHEesKOHOMIUecKui BecTHUK. 2007. Ne9. C. 74 -
75.

o Hexper Cosera Hapoaubix Komucapos (O cyze) // URL: http://constitution.garant.ru/history/act1600-1918/5312/
(mata obopamenns 01.06.2017)
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PacCMOTPEHO B YCTAHOBJIEHHBIN CPOK M CTOPOHBI HE 3aKJIIOYWJIM COTJIAllleHHE 00
OTCPOYKE, TPETEUCKUN CYJ] TPU3HAECTCS 3aKPHITHIM U HECOCTOSIBIIIIMCSL.

B mnepuon HDIla wuHCTUTYT TpeTeckoro cyaa MOdydusl 0coOyro
«IOMyJIIPHOCTE». CBSI3aHO ATO C TEM, YTO YacCTHBIC MPEANPUHUMATEIN OBLIN
3aMHTEPECOBAaHbl B TOM, YTOOBI MX KOMMEPUYECKHUE CIOPBI HE CTANU JOCTOSHUEM
OOIIECTBEHHOCTH, U UMEHHO TPETEHUCKHE CYAbl JaBajl BO3MOKHOCTh OTPaAaHUYHTh
KpPYT MOCBSILIEHHBIX B KypC nema. ™

1992 u 1993-ue roga UMEIOT BaXXHOE 3HAUYCHUE JJISI HCTOPUM TPETEUCKOTO
CYJIONIPOM3BOJICTBA, B 3THU ToJbl OBUIM TPUHATH «BpeMEHHOE MOJIOKEHHE O
TPETEUCKOM CyJlie JUIsl pa3pelieHuss SKOHOMHUYECKUX CHOpoB» U 3akoH «O
MEXIYHAPOJIHOM KOMMEPUYECKOM apOuTpake». BpeMeHHOe MOoJIokKEeHUE SBHUIIOCH
HayajaoM (pOPMUPOBAHUS CUCTEMBI TPETEHCKOTO CyA0NPOU3BOACTBA B Poccuiickoi
@enepanuu. BTopoil akT, XOTA W MOpETepriesl psifi 3HAYUTEIbHBIX H3MECHEHUH,
aKTyaJICH U Ha CETOAHSIIHUN JICHb.

Takum oOpa3zoM, TpeTeiickoe pa3zoupaTebCTBO KaK CHOCO0 pa3perieHust
CIIOPOB M3APEBJIE MIMUPOKO MCIOJIb30BAJIOCh BO MHOTUX IOCy/lapcTBax, U B Poccun
B ToM uuciie. OOpailleHre K TPETeUCKHUM CY/AbsIM OCHOBBIBAJIOCH Ha HAPOIHBIX
MPEICTABICHUSIX O TOM, YTO MOJOOHOTO pojia pa3perieHre CriopoB B HAUOOIBIIIEH
CTEIIEHH OTBEYAET IMPEJCTABICHUSIM O CHPABEIIMBOCTU. XOTS HCTOPHYECKOE
pa3BUTHE HWHCTUTYTAa TPETEHCKUX CYIOB CBHUJETEIBLCTBYET O HEPABHOMEPHBIX
nepuoAax CTAaHOBJEHUS TPETEMCKOro CyJIONPOM3BOJICTBA, ATO HE Jaer
BO3MO>XHOCTH TOBOPUTH O TOM, YTO JJAHHBIA UHCTUTYT JI0 HACTOSIIETO MOMEHTA HE
ObLJI BOCTpEOOBaH B HAIlIEH cTpaHe.

B HacTosHUII MOMEHT TPETEUCKOE CYAONPOU3BOACTBO MTPOLBETAET U UMEET
HEIUIOXHME TEPCIEeKTUBbl AaybHEHIero pa3Butus. (OO0 ATOM MOXHO CYIUTh,
UCXOJsl U3 BBINICYKa3aHHBIX paHEE CTATHCTUYECKUX MaHHBIX. Ha 3T0 Takke
yKa3bIBaeT TOT (paKT, YTO 3aKOHOIATENh HE OCTABISICT 0€3 BHUMAHUS JTaHHBIN

BOIIPOC U MPHU HEOOXOJUMOCTH YCTpaHsieT mpoOesbl B mpase. B moareepxkaeHue

8 Jlexper BLIMK o Tpereiickom cyme / URIL: http://www.hist.msu.ru/ER/Etext/DEKRET/18-02-16.htm (nara
obpamenus 01.06.2017)

9 Hexudopos B.A. Tpereiickue cyast Ha Pycu // Poccuiickuii BHemHEesKOHOMIUecKuil BecTHUK. 2007. Ne9. C. 74 -
75.
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JAHHOW MO3UIMU MOXKHO mpuBecTH oOpamenue IIpesumenta B. B. Ilytuna x
®enepanpaomy CoOpaHuWio, B KOTOPOM VYKa3bIBaeTCsI O HEOOXOIUMOCTH

o 20
IMOBBIICHUSA aBTOPUTETA TPCTCUCKUX CYIOB.

20 .

CaBuenxko M. C., I'pubanoBa A. C. IIpobGnema WMHCTHTyTa TPETEHCKOrO pa3OMpaTesbCTBa B YCIOBHSX
pedopmupoBaHus 3aKOHOAATENLCTBA O TpeTeckux cyaax // [loauTemMaTHdecknil ceTeBOM ANIEKTPOHHBIH Hay4HBIH
»ypHan KybaHckoro rocynapcrBeHHOro arpapHoro yHusepeurera. 2015. Ne107. C. 31 — 33.
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I'maBa 2. Tperetickoe pa3OupaTebCTBO

2.1. IIpaBoBbIE OCHOBBI I€ATEIBHOCTH ApOUTPAXKHBIX YUPEHKACHUN

[IpaBoBbIE =~ OCHOBBI  JEATEIBHOCTH  APOUTPAKHBIX  YUPEKICHHI
MPEACTABIAIOT CO0OM OJHY M3 OCHOB rOCYJIapCTBa M OOIIECTBa, KOTOpasi MpUIaeT
apOUTpaXHBIM YUPEKACHUSAM IOPUANYECKUE TapaHTUU (GYHKIUOHUPOBAHUS H
JAJBHEUILIETO Pa3BUTHSI, MOCPEACTBOM OTPAKEHUS, 3AKPEIVIEHUS U PEAM3aLlNU
UHTEepecoB rpaxaH. OJIHaKO B KOHTEKCTE 3TOM I1aBbl JaHHOE OIpesiesieHue Oyner
paccMaTpHuBaThCs B 00Jiee y3KOM CMbICIE. A UMEHHO IO/ MPaBOBBIMU OCHOBaMU
OyJeT TMOHUMATbCAd COBOKYNHOCTh TIPABOBBIX HOPM, JEXKAIIUX B OCHOBE
JESATEILHOCTH apOUTpaXXKHBIX yupexkaeHuil. Tak, Hampumep, Ha odUIMAIBHOM
caire Coro3za Tpererickux CylOoB B pasiene «IpaBOBbIE OCHOBBD» YKa3aHBI:
®enepanbHbiii  3akoH  «OO0 apOuTpake (TpeTecKoM pa3duparenbCcTBE) B
Poccuiickoit ®@epneparun», Denepanbublii 3ak0oH «O TpPETEUCKUX Cyldax B
Poccniickont @enepannn»; ['paxkaanckuil Koaekc; [ paxxnanckuil npoueccyanbHbINA
KOZIeKC; ApOUTPaKHBIH TIPOIECCYaTbHBI KOAEKC M HHBIE akThl.” CTOMT
OTMETHUTh, YTO B KAYECTBE MPABOBBIX OCHOB YKa3aHbl TaK€ aKThl TOJKOBAHMS
npaBa B Buae nocraHoBieHnii Ilnenyma BepxoBHoro Cyaa Poccuiickoit
®enepaunu, HHOOPMALIMOHHBIX MHCEM, HO HE YKa3aH OCHOBHOM 3aKOH CTpaHbl —
Koncruryuust Poccutickon ®@enepaumu.

B kadecTBe NOKyMEHTa, KOTOPBI [IOJDKEH BXOJHMTHh B CIIMCOK IPABOBBIX
OCHOB HEOOXOMMO BKJIIOUUTh U PETrJIaMEHT TPETeUCKOro cyaa. JlaHHblii JOKYyMEHT
peryaupyer HeKOoTopble 0COOCHHOCTH Mpollecca, MOPSAI0K BbIOOpa Cyeil U UHbIE
nosiokeHusi. CTOMT OTMETHTh, YTO B TPETEHCKOM COIJIAIEHUUM MOTYT
NPUCYTCTBOBATH MOJIOKEHUS, OTJIMYAIOIIMECS OT perjaMeHTa, B TaKUX CIydasx
IPUOPUTET OYIET OTAABATHCS MOJIOKEHUSIM COTJIAIICHHUS.

Oco0o BHuMmaHus 3aciyxuBaeT DenepanpHbiii 3akoH «OO6 apOuTpaxke

(TpereiickoMm  paszOuparenbctBe) B Poccuiickorn  ®Deneparuu»,  KOTOPBIN

2! TIpaBossie ocuoBEl — Coro3 Tpereiickux Cymos // URI: http://souz-U-t-s.ru/pravovie_osnovi/ (mata obpamenus
01.06.2017)
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pPErIaMEHTUPYET BOMNPOCHI O COCTaBE, KOMIIETEHLIMM, OCHOBHBIX Hadanax
apOuTpaxa, 0 IopsAKe 00pa30BaHUS U MIPEKPALECHUS NEATEILHOCTH apOUTPaXKHBIX
YUPEKICHUN 1 MHOTHUE IPYTHE BOIIPOCHL.

OdenepanbHblii 3aKk0H «O0 apOuTpake (TpeTeHCKOM pa30oMpaTenhCTBE) B
Poccuiickonn ®@enepanyin» COBCEM HEIABHO TMPUIIET HA CMEHY CBOEMY
MpEIIeCTBEHHUKY 3akoHy «O Tpereiickux cyaax B Poccuiickoir Deaepaunumny,
pacuIMpuB NEPEUYEHb PETYIUPYEMBIX BOIPOCOB U YCTPAHUB HEKOTOPHIE MPOOIEMBI
JaHHOTO MHCTUTYTa. OJHON W3 TaKUX MPOOJIEM SIBISJIOCH HATMYME «KapMaHHBIX
CyJIOB», CO3[IaBa€MbIX IIPU OPTaHU3AUUIX i1 Pa3pelieHus] CIOPOB B CBOIKO
noib3y. JlaHHBIM 3aKOH Cy3WJ KpPYr CYOBEKTOB, KOTOpbHIE TeNeph HaACJICHBI
paBOM Ha CO3/aHhe apOUTPAKHBIX YUPEKICHUN, U ONPENSTHI 3aKPBITHINA
nepeyeHb TpeOOBAHUM, KOTOPBIM JOJIKEH COOTBETCTBOBATh CYOBEKT.

OpnHako u 371ech HE 000ILIOCH 6€3 MPOTUBOPEUYUBBIX MOMEHTOB. CoriiacHO
cratbe 44 yKa3aHHOTO 3aKOHA OJHUM U3 TPeOOBaHUN NPEIBABIAEMBIM K
HEKOMMEPYECKOW OpraHMu3alluM, KEJIAoIIel co3aaTh apOUTPaKHOE YUPEKICHUE,
SBJIICTCSI OIpE/eNICHHAs pemyTanusi, KOTOpas IMO3BOJIUT OOECIEeUYUTh BBICOKUN
YPOBEHb OpraHu3alluu JeATeIbHOCTH MOCTOSHHO JEHCTBYIOIIEro apOUTPa’KHOTO
yqpen(z[eHH;{.22 Ha mou B3risim, [aHHas Kareropus SBJISETCA  OLCHOYHOW U
JumieHa KOHKpeTukd. OcnapuBaHue B Cyl€ OTKa3a MO JaHHOMY MYHKTY s
3asBUTENIsT OyneT TpyaHou 3axadeit. Ilepenq HUM BCTaHET BOMPOC KaKUMU
crioco0aMu U CpPeJICTBAMHU B CYyJI€ MOXKHO JOKa3aTh «JOCTATOYHOCTH» pEImyTariuu
JUISL CO3/TaHUs apOUTPAKHOTO YUPEIKICHHUS.

B cBsi3u ¢ 3TUM 3aKOHOJATENI0 HEOOXOIMMO BHECTH TOMPABKHU B CTaThio 44
3akoHa 00 apoutpaxke. ComeprkaHue MOMPABOK JOHKHO 3aKIIOYaThCS B 3aMEHE
KpUTEpUsl O HaJJIeXkalleld penyrauuu Ha Oojiee KOHKPETHbBIE YCIOBHUS, JHOO
KOHKPETU3AINHU YK€ UMEIOIIErocs TOJIOXKEHHsI, TyTeM MOJPOOHOTO Pa3bsICHEHUS
BOJIA 3aKOHOJATENS B OTHOIIEHNUH MOHATHS «PEIyTALUS.

Har[pHMep, BO3MOKXHO YCTAaHOBJICHHUC HHWXHHWX IIOPOIrOB B OTHOIICHUH

2 ®enepanbublii 3aKoH 0T 29.12.2015 Ne 382-d3 "O6 apburpaxe (TpereiickoM pazdupatenbcTse) B Poceniickoit
Denepanun” / C3 PO. 2016. Nel.
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¢uHaHcoBoro obecredeHuss HEOOXOAMMOIO Ui TMOAJAEP)KAHUSA JEATEIbHOCTH
apOUTpakHBIX yupexaeHui. JInbo co3manue crneruanbHOW OaTbHON CHCTEMBI,
KOTOpasi CMOXXET MAaT€MaTU4eCKH OLIEHWBAaTh JIOMYCTUMOCTb  CO3/aHHUSA
apOUTPaXHOTO YUYPEXKICHHUSI NMPU HEKOMMEpPYECKOM OpraHus3anuu. bamisl Moryt
HAUUCIIATh 32 KOHKPETHBIE JCHCTBUS, HAlPaBJICHHbIE HA pa3BUTHE apOUTpaka B
Poccun, OTKpBITHINM NepedeHb TAKUX JIEHCTBUN MOKHO TaKXe yKa3aTh B 3aKOHE, 3a
OTCYTCTBHE CIIOPOB O 3J0yNOTpeOIeHe MPaBOM, HEA0OPOCOBECTHOE MOBEICHUE B
OTHOUIEHUH HEKOMMEpYECKON opraHu3anuu. COOTBETCTBEHHO NEPEYEHb MOYKHO
pacMpuUTh U JOOABUTHh HOBBIE KPUTEPHH.

Crnenyroomuii MOMEHT, Ha KOTOPOM CTOMT OOpaTUTh BHUMAaHHUE, Kacaercs
3aKpeIJIeHHOM B cTartbe 21 KoH(uAeHIHaIbHOCTH. Mcxond U3 cMbiciia JaHHOU
HOPMBI, MO OOIIEeMy TNpaBWIy 3acE€laHdus B apOUTpaKe MPOUCXOAAT «IIPHU
3aKpBITHIX JBepsix». Ha Moil B3risa, KOHQUIECHIIMAIBHOCTh apOUTpakeld HeNb3s
Ha3BaTh aOCoONMIOTHOM. B cimyyae ocnapuBaHUs peHIeHUH WIM TOJy4YEHUs
WCIIOJIHUTENILHOTO JINCTa MaTepuajbl MO JIedy MONaJaroT B TOCYAAPCTBEHHbIE
CYIbl, TJIe B COOTBETCTBHE C JACHCTBYIOLIEM 3aKOHOAATEIBLCTBOM Pa30UPaTENIbCTBO
nen oTkpsIToe.”> COOTBETCTBEHHO BEIMKA BEPOSTHOCTD TOTO, YTO CBEIACHBS MOTYT
BBITH 32 paMKH OTPaHUYEHHOro Kpyra Jjmi. [loatomy mpu pemeHun ctopoHaMu
BOIpOCa O 3aKIIOYEHHE apOUTPaKHOTO MOJOXKEHUS HEOOXOJWMO YYMTHIBATh
JAHHBIII MOMEHT, OCOOEHHO €CJIM PEIIAIOIIMM APTyMEHTOM JUisi 00€uX CTOPOH
SBIISIETCS KOH(PUACHINATBHOCTb.

3akoHOM 00 apOutpaxke TMNPeaIyCMOTPEHO TpeboBaHWE O TOM, YTO
apOUTpaXHOE YUPEXKICHHE JOJDKHO BECTH W pa3MellaThb Ha CBOEM CaiiTe B CETU
UHTEPHET PEKOMEHJIOBAaHHBIM UM CIHCOK apOUTPOB, COCTOSIIUN HE MEHEE YEM U3
30 denoBek. IIpu 3TOM apOUTPaKHBIM YUYPEKIECHUEM MOTYT OBITh CO3JaHBI
CIHCKH, KaK JIJI1 BHYTPEHHET0, TaK U JUIsl BHEIIHEro apoutpaxa. B obmiem crmcke
TPeTh apOUTPOB OJKHA UMETh YUEHYIO CTENEHb, MPUCYXKACHHYIO Ha TEPPUTOPHUH

Poccun 1o HaydyHOM CHEUUAIBHOCTH, BXOIAIIEH B IEPEYEHb, KOTOPBIU

2 (DenepanbHbIl KOHCTUTYLHOHHL 3akoH oT 31 mexabps 1996 r. N 1-OK3 (pex. ot 05.02.2014)"O cynebuoit
cucreme Poccuiickoit @enepanuu" // C3 PO. 1997. Nel.
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yTBEpKIaerce MUHIOCTOM Ha OCHOBaHMM pekoMmeHmauuii CoBeta 1O
COBEPIIICHCTBOBAHUIO TpETEeCcKoro paszbuparenscTBa. He MeHee TOJOBUHBI
apOUTPOB  JOJDKHBI 00JIaJlaTh OMBITOM pa3pelieHus] TPaxIaHCKO-TIPABOBBIX
CIOPOB B KAayeCTBE TPETEHCKUX Cynael (apOUTpOB) WJIM B KaudyecTBe CyHeH
rOCyJapCTBEHHBIX CYJOB, B Te€ueHUE HEe MeHee 10 JeT, mpeAlecTBYIOIUX 1aTe
BKJIIOYEHHUS] B PEKOMEHJOBAHHBIA CHHCOK apOUTPOB. ApOUTp HE MOXKET OBITH
BKJIFOYEH B CIIUCKHU 0oJiee yeM 3-X apOUTPaKHBIX YUpexJIeHuid. B uMeBiel mecto
npu 0OCYXJIEHHU ATOro TpeOOBaHUS AMCKYCCUU MpelcTaBUTENIMH MuHiocta
BBICKA3bIBAJIOCH MHEHHUE, YTO JIAaHHOE OIPAHMYEHHE KACAETCsl HE CaMUX apOUTpPOB,
a HMMEHHO WHCTUTYLIMOHAJIBHBIX apOUTpa)ked: uaes TaKoro OrpaHuYEeHUs
3aKJIFOYAETCsl B TOM, YTOOBI IPEJOTBPATUTh BKIIOUEHUE B CIIUCKU aBTOPUTETHBIX
CHEUANNCTOB (KOTOpble B JalbHEWIIEM He OyIyT aKTUBHO Yy4YacTBOBAaTh B
JESTEIIbHOCTH apOUTPAKHOTO YUPEKICHHSI) HCKIIOUUTENBHO B 1EJIAX COOIOICHUS
YCTaHOBJIEHHBIX 3aKOHOM TPEOOBaHUM K ciuckaM. MHUHIOCT, KpOME TOr0, HCXOJIUT
U3 TOro, YTO JAHHOE TPEOOBaHME HE KAacaeTcsl BKIIOUEHHS apOUTPOB B CIHCKHU
MHOCTPAHHBIX apOUTPaKHBIX YIPEXKICHHMIT. "

B uenom  ®epepanbHbii  3akoH  «OO0  apOutpaxke  (TpeTeiickom
pazoupatenbctBe) B Poccuiickoit denepanuu» sABISETCS XOpOIIEH 3aMeHOU
3akoHa «O Tperelickux cyaax B Poccuiickoii denepaunn» € CyIIECTBEHHBIMU
WU3MEHECHUSIMHU, KOTOpPAsi B LEJIOM JIOIMOJHAET U U3MEHSET IOJOKEHUS IPOLIJIOTO
HOPMATHBHO-TIPaBOBOrO akTa. CTOUT OTMETUTh, 4TOo PenepanbHblil 3akoH «O
TpeTerckux cyaax B Poccuiickon dDenepamun» COXpaHAET CBOE JACHCTBHE Ha
apOUTpaku, HaYaThIe U He3aBepiueHnbie 10 1 cenrsops 2016 roxa.”

BaxHpIM HOBOBBEJICHHEM SIBJISIETCS BKJIIOYEHHE B 3aKOH 00 apOuTpaxe
IJIaBbl, TNOCBSAIIEHHOW OTBETCTBEHHOCTHM HEKOMMEPYECKOM OpraHu3aluu, Ipu
KOTOPOW CO3/[aH TOCTOSIHHO JEHCTBYIONIUN apOuTpak, U HEMOCPEICTBEHHO
camMoro apourtpa. 3aKOH OMpEIeNsieT, YTO B Cly4ae, €clu MpaBHUIaMU MOCTOSHHO

JENUCTBYIOIIETO apOUTpaKHOTO YUpEKACHUS HE yCTaHaBJIMBAETCS

2 Topomucckuii A. A. O630p Tpereiickoii peopmbr // Kommentapuii 3akononatensctsa. 2016, Ne 1. C. 25 - 26.
% denepanbubiii 3ak0H 0T 24 moms 2002 r. N 102-®3 "O tpereiickux cymax B Poccuiickoii ®enepauun” // C3 PO,
2002. Ne30.
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OTBETCTBEHHOCTh HEKOMMEPUYECKOW OpTaHU3allMH, MPH KOTOPOH OHO CO3/aHO,
nepea CTOpOHAMHU apOUTPAKHOTO COTJIAIICHUS B OOJBIIEM pa3Mepe, uYeM
MPEAYCMOTPEHO 3aKOHOM, HEKOMMeEpYECKasl OpraHu3aIus, Mpu KOTOPOH CO3/1aHO
MOCTOSIHHO ~ JICHCTBYIOIIEE apOUTPaKHOE YUPEKIEHHWE, HECeT T'PaKIaHCKO-
MIPAaBOBYIO OTBETCTBEHHOCTh IIepe]] CTOPOHAMH apOHWTpaka TOJBKO B BHUJIC
BO3MEIIEHUS YOBITKOB, IPUYMHEHHBIX MM BCIEJICTBUE HEHUCIIOIHEHUS WU
HEHAJUICKAIIET0  WUCIOJTHEHUS  IMOCTOSHHO  JIEHCTBYIONUM  apOUTPaKHBIM
yUpexKIACHUEM CBOUX (PYHKIUMH 10 aJIMUHUCTPUPOBAHHUIO apOUTpaka WU
CBS3aHHBIX C OCYIICCTBICHHEM KM CBOHMX OOS3aHHOCTEH, MPEeayCMOTPEHHBIX
IIpaBUJIaMH TIOCTOSTHHO JEHCTBYIOMIETO apOUTPaKHOTO YUPEKACHUS, IPU HATHIUU
yMbIClia WM TpyOOH HEOoCTOpoKHOCTH. HexomMmepueckas opraHuzamus, MNpu
KOTOPOH CO3aHO MOCTOSIHHO JICUCTBYIOINIEE apOUTPAKHOE YUIPEKICHUE, HE HECET
IpaKJaHCKO-TIPABOBOM  OTBETCTBEHHOCTH TIEpe]l CTOpOHaMU apOutpaxka 3a
yOBITKH, IPUUYUHEHHBIC JeHCTBUsAMHE (Oe3neiicTBueM) apoutpa. M B cBOrO ouepenpb
apOUTp HE HECEeT TPaXKIAHCKO-TIPABOBOM OTBETCTBEHHOCTH TEPEa CTOPOHAMH
apOuTpaka, a TakkKe TMepel TMOCTOSHHO JEHCTBYIONIUM  apOUTPaKHBIM
YApEXKIACHUEM B CBS3M C HEHCIIOJHCHHEM WM HEHAJICKAITUM HCIOJHEHUEM
byHKIMIA apOUTpa U B CBA3U C apOUTPaKeM, 32 UCKIIOYECHUEM OTBETCTBEHHOCTH B
paMKax TpaXkJIaHCKOTO HWCKa MO YrOJOBHOMY [y, KOTOPBI MOXET ObITh
NpPEabSIBICH K apOUTpy B COOTBETCTBHM C  YTOJOBHO-TIPOIECCYaTbHBIM
3aKOoHOJATeIhCTBOM Poccuiickoit ®enepanmu B 1EISX BO3MENICHHS yIepoa,
MPUYUHEHHOTO MPECTYIICHUEM, B COBEPIICHUH KOTOPOTO apOUTp OyAeT mpu3HaH
BUHOBHBIM B YCTAHOBJICHHOM 3aKOHOM Topsifike. [Ipy 3ToM npaBrIaMu TOCTOSTHHO
JIEUCTBYIONIETO apOUTPAKHOTO YUPEKACHHUS MOXKET OBITh MPEIyCMOTPEHA
BO3MOYKHOCTh CHW)KCHHSI TOHOpapa apOWTpa B Cllydae HCHUCIOJHEHUS WITH
HEHAI/ICKAIIEr0 HCIIOTHEHHUS KM CBOMX (yHKImiA. ™

OdenepanbHblii 3aKk0H «O0 apOuTpake (TpeTeHCcKoOM pa30oMpaTenhCTBE) B

Poccuiickoit ®@enepanuu» He MpeAycMAaTPUBAET KAaTETOPUM €], KOTOPbIE MOTYT

2% ®denepanbublii 3aKoH 0T 29.12.2015 Ne 382-03 "O06 apbutpake (TpereiickoM pa3dupatenbcTBe) B Poccuiickoit
Denepanun” / C3 PO. 2016. Nel.
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ObITh MEpeJaHbl Ha PAacCMOTPEHHE TpeTerucKkoMy cyay. B naHHON cuTyauuu
HEOOXOJMMO  PYKOBOJACTBOBaThcsl  popmynoit  «Tperedickuil  cyn  MOXET
paccMaTpuBaTh JIIOOBIE  CHOpPBI, BBITEKAIOIIME U3  T'PaKIaHCKO-TIPABOBBIX
OTHOUIEHUH, €CIIM HMHOE€ HE MPEeIyCMOTPEHO 3aKOHOM». A HWMEHHO TaKHe
KaTerOpuHU JieJl Has3bIBaeT TpakaaHCcKui mporeccyanbHbli kojeke (I'TIK P®D) u
apOUTpaKHBIN MpoleccyanbHbIi Kogeke (AIIK PD).

CornacHo cratee 22.1 I'TIK P® He moryT nepenaBaThCsi HA PacCCMOTPEHUE
TPETEUCKOro cyaa:

- criopsl, koTopbie B cooTBeTcTBHE ¢ ['TIK P® oTHOCATCS K AemaM 0co00ro
IIPOU3BOJICTBA;

- CIIOpBI, KOTOPBIE BBITEKAIOT U3 CEMEUHBIX OTHOLIICHUN;

- CIIOpBI, KOTOPBIE BOZHUKAIOT U3 TPYAOBBIX OTHOLIEHU;

- CIIOpBI, KOTOPbIE€ BOZHUKAIOT U3 HACJIEACTBEHHBIX OTHOILLICHU;

- CIIOpBI, BOZHUKAIOIIUE 110 [IOBOAY IIPUBATU3ALIMY UMYILIECTBA;

- CHOPBI, BOZHUKAIOIIUE U3 OTHOLWIEHUN, PETYIUPYEMBIX 3aKOHOIATEILCTBOM
Poccuiickoit denepanuu 0 KOHTPAKTHOW cHCTeME B cdepe 3aKylmoK TOBapoOB,
paboT, ycayr it o0ecnedeHus TOCyIapCTBEHHBIX U MYHULIMIIAIbHBIX HYX]I;

- CIIOpBI, BOZHUKAIOIIME 110 MIOBOY BO3MELICHUS BPEIA )KU3HU U 310POBBIO;

- CIIOpBI O BBICEJICHUE TPAXK/AH;

- CITOPBI O BO3MEIIICHHE BPE/Ia, IPHIMHEHHOTO OKpYKalomei cpexe.”’

Cornacno cratee 33 AIIK P® He Moryt mepemaBaTbCsi HA PacCMOTPEHUE
TPETEUCKOTO Cya:

- CTIOPBI O HECOCTOATEIBHOCTH (OAHKPOTCTRE);

- cropbl 00 OTKa3e B IOCYAapCTBEHHOW perucTpanyy pUIUYeCKUX JIHII,
WHJVWBUAYAJIBHBIX IPEATPUHUMATEIICH;

- CIIOPBI O 3AIMTE HHTEJUICKTYAJIBHBIX IPAaB C y4acTHUEM OpraHU3alui,
OCYILECTBISIIOIINX KOJUIEKTUBHOE YIIPABICHHE ABTOPCKUMHU UM CMEXHBIMU

IIpaBaMu,

2" T'paxaHcKuil mporeccyanbHbIi Kogexe Poccumiickoit ®enepauun ot 14 HosGpst 2002 r. N 138-®3 (pex. ot
19.12.2016) // C3 PD. 2002. Ne46.
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- CIOpBl TO JejiaM, BO3HHUKAIOIMIAM W3 aIMUHUCTPATUBHBIX W WHBIX
MyOJUIHBIX TTPABOOTHOIICHHI;

- CIIOpbI 00 yCTaHOBJICHHUE (PAKTOB, UMEIOIIUX IOPUANYECKOE 3HAUCHHE;

- CHOOpel O TPHUCYXKICHHE KOMIICHCAIIMM 3a HapylIeHHWE TpaBa O
CYJIOIIPOU3BOJICTBE B pa3yMHBIN CPOK;

- CIIOPBI O 3aIUTE MPAB U 3aKOHHBIX UHTEPECOB IPYIIIIbI JIULL;

- CIIOPOB, CBSI3aHHBIX C OCHApWBAaHUEM HEHOPMATHUBHBIX TPABOBBIX AKTOB,
pereHuit u nercTBuil (0e3/1elCTBYs) OPraHOB BIIACTH;

- CIIOPOB, CBSI3aHHBIX C MCKIIOYCHHEM YUACTHHKOB IOPHUAMUECKHX JIHIL. >

3nech HEOOXOIUMO OTMETUTH, YTO 00a YKa3aHHBIX MEPEUYHSI HE SBISIOTCS
3aKPBITBIMU. DTO B CBOIO OYEpE/lb O3HAYAET, YTO UHBIM (peJepaaIbHbIM 3aKOHOM K
KOMITCTCHIINA apOUTPAKHOTO YUPESKICHUS MOXKET OTHOCHTCS IOTIOJHUTEIhHAS

KaTCropu:Aa AcCII.

2.2. 3apyOeKHbIH OIBIT TPETEUCKOTO pa3doupaTeaIbCTBa

st HamOoJee 1ENOCTHOTO TPENCTABICHUS [0 BOMPOCY HAIUYUA H
GYyHKIMOHUPOBAHUST TPETEHCKUX CYAOB B CTpaHax 3apy0exbs, HEOOXOIUMO
pPaccMOTPETh KAaKO€ MECTO 3aHUMAET JAHHBIM MHCTUTYT B IPABOBOM CUCTEME TOU
WJIM WHOM JiepkaBbl. B maHHOM T71aBe OyeT MPEACTaBIICH OMBIT TAKUX CTPaH Kak:
Kuraii, ®pannus, ['epmanus, BenukoOpuranus, AMepuka.

80-¢ romer 20 Beka O3HaAMEHOBAIMUCH i1 KuTtas psjioM KapIUHAIBHBIX
n3MeHeHnil. Croga MOKHO OTHECTH M3MEHEHUE CTPYKTYPbl SKOHOMUKHU CTPaHBI,
myTeM TpoBeIeHUs pedopM, TOCTEIEHHOE COBEPIICHCTBOBAHUE IPaBOBOM
CUCTEMBI CTpPaHbl, a COOTBETCTBEHHO W 3aKOHOJATEIhCTBA. 3MeHeHUs ObuLIn
HaNpaBJICHbl HA YCUJIEHHE IOCPEIHUYECTBA, TPETEHUCKOTO CylIa, KAK OJHHUX W3

OCHOBHBIX MCTOJ0B pa3pClliCHUsA CIIOPOB. 3,Z[CCB BA)KHOM OCOOCHHOCTBIO SIBJISICTCS

% ApOutpaxHslid nporeccyaibHblii koneke Poccuiickolt ®@enepaumu ot 24 umrons 2002 r. N 95-03 (pen. ot
17.04.2017) // C3 PD. 2002. Ne30.
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TOT QakT, uTo B Kurae moHATHE «IOCPEAHUYECTBO» HECKOJIBKO OTIMYACTCS OT
IIPUBBIYHOTO TOHMMAaHWs JAHHOTO TepMHMHA. Eciam B HameM NOHMMaHUE
IIOCPETHUYECTBO BBIPAXKACTCS B IIOMCKE PA3JIMYHBIX KOMIIPOMHCCOB, IIOIBITOK
IIPUMUPUTH CTOPOHBI, TO B ciy4yae ¢ KuTaeM mnOCpeaHMK OKa3bIBa€T SBHOE
«JIaBJICHHE» Ha CTOPOHBI. MOXHO CKa3aTh, BBIHYXKJA€T CTOPOHBI IIPHUHATH
npeiokeHHoe pemieHne. He cmorps Ha BCoO  cHeNU(PHUKY  JaHHOIO
IPUMHUPHUTEIBHOTO IIpoLecca, OI00HBIA METO/ Pa3pelIeHUs] CIOPOB UMEET CBOKO
IOIYJIAPHOCTb.

Ecin rosoputh 0ojee moIpoOHO O TPETEUCKOM CYAOINPOU3BOJCTBE, TO B
Kutae CymecTByrOT TpH THIIA TPETEHUCKOrO CyJa: BHYTPEHHHM W HAMOHAJIBHBIN
TPETEUCKUI CyJ] IO SKOHOMUYECKUM KOHTpPaKTaM, 3apyOexHbIi SKOHOMUUECKUN U
TOPTOBBIA TPETEUCKUM CYy U IPUMOPCKUN TPETEUCKUH CY.

[lepBple 3aHMMarOTCAd cHopaMud BHYTpU cTpaHbl. OOBIYHO CTOpPOHAMHU
paccMaTpuBaeMOro CIOpa SIBJISIOTCS HOPUAUYECKUE JIMIA, HO 3TO HE HMCKIIOYAET
BO3MOKHOCTH CIIOpa MEXAYy (GU3HUECKUM U IOpUAHYECKUM JoM. I[IpuMopckuit
Cyl B LIEJIOM 3aHMMAETCd «MOPCKMMW» nena. K 2Toi Kareropuu Aen MOXKHO
OTHECTH: JIeJla O BO3HAIPAXKICHUE 3a CIIACCHME, OKA3bIBAEMOE MOPCKUMU CyIaMH
Ipyr JApyry; CIOpbl CBSI3aHHBIE CO CTOJIKHOBEHUSIMH CYAOB, KOH(QJIMKTHI,
BO3HUKAIOIIME B CBSA3M C OKAa3aHUEM AareHTCKUX YCIYT MOPCKHM KopaOisMm
YapTepHbIMU MOPCKUMU KOPaOJIIMH, C MOPCKUMH ITEPEBO3KAMU 10 KOHTPAKTaM Ha
dbpaxT u Tak gainee.

Tpetuil THN CynOB 3aHUMAETCA MEXKIYHAPOAHBIMU WJIM CBSI3aAHHBIMHU C
3apyOeXHbIMU cTOpOHamMu criopamu. [locie nmoiayyeHust OT 3asBUTENS JOKYMEHTA,
MOJITBEPKJAIOLIETO HaJMuKMe apOMTPa)KHOTO COIVIALICHHUS MEXAYy CTOpOHaMH, a
TaKXKe TMOCJe TPOBEpKH (pakTa OIUIaThl YCIYr CyJa, KOMHCCHSI OTIPaBISET
3asBUTEIIO CIUCOK TpeTeuckux cynaed. CTOpPOHBI CaMOCTOSITENIBHO BBIOMPAIOT 10
onHOMY cynbe. [locie 3Toro oHM COBMECTHO 0OCYXIal0T KaHAUIAATYPY TPETHETO
CYIbU U NPUXOIAT K ONPEIEICHHOW JOTOBOPEHHOCTH. B cilydae ecnu y HHX He
IIOJIyYMJIOCh JOTOBOPUTH O KAaHIWJIATYPE TPETBETO CyAbH, TOTJA 3a HUX 3TO

pemenue npumert [Ipeacenarens Komuccun.
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EcTb onpeneneHHble MPUYMHBI, N3-32 KOTOPHIX MHOCTPAHHbIE KOHTPAreHThI
B Clydyae BO3HHKHOBEHHUS HEOOXOIMMOCTH OOpAIaloTCs HE B TOCYIapCTBEHHBIN
CY/Il, @ pa3pelaoT CIop C MOMOIIbIO TPETEUCKUX CYOB.

Bo-nepBhiX, mpakTHKa TMOKa3bIBAa€T, YTO TOCYJApCTBEHHBIE CYIbl B
MOJIABJISIIONIEM OOJNBIIMHCTBE CIIYy4a€B BBIHOCAT PEIICHHE B IMOJIb3y KUTAWCKOU
CTOPOHBI. DTO B CBOIO OU€pE/b HATAIIKMBAET HA MBICIh O HEKOM IMpeAyOekKaACHUU
cyJa.

Bo-BTOpBIX, CyIbH TOCYJIapCTBEHHBIX CYJIOB CUMTAIOTCS MAJIOONBITHBIMU U
CPaBHUTEJIBHO HETPaMOTHBIMU. Takoe MHEHUE OBITYET B CBSI3U C TEM, YTO KakKoe-
To BpeMs B Kurtae HaOop cyneld mNpou3BOAWIICS HE U3 MNpOo(ecCHOHATBHBIX
IOPUCTOB, a U3 OBIBIIMX BOCHHBIX, TOCYITAPCTBEHHBIX CITY>KaIUX.

Cnenyromuii MOMEHT CBSI3aH c OCOOEHHOCTSIMU MECTHOTO
3aKOHOAATENbCTBA. ['pakaaHCKUil mpoieccyanbHbli 3akoH Kwutas 3ampemaer
y4acTUE€ MHOCTPAaHHBIX OPHUCTOB B KauyecTBe npeacTtaBurenieid. JlaHHad
OCOOEHHOCTh KacaeTcsi M KHUTAWCKUX IOPUCTOB, KOTOpble paldoTaloT Ha
WHOCTpaHHble (upMbl. B pgaHHOM cilydae WHOCTpaHHOW CTOpPOHE HHYETO HE
0CTAETCsl, KPOME KaK IOJIb30BAThCS [IOMOIIBI0 MECTHBIX FOPUCTOB. >

B nacrosimee Bpemsi, B0 ®paHinu, Kak B IPOYEM M B APYTUX Pa3BUTHIX
CTpaHax, BOCTPEOOBaHBI IOPUCTHI, CIOCOOHBIE paspeniaTb CIOPbl IyTEM
NEPEroBOpoOB, JUOO C HKCIOIb30BAHUEM MOCpPEIHUKA. TeopeTHyecKu MPUOPUTET
OTIIa€TCS WMEHHO OJTHM METOJaM pa3pelieHrus KOH(DIMKTOB, TakK Kak OHH
XapakTepu3yrTcs  ObICTpOTOM, A(PGPEKTUBHOCTBIO W OCHOBBIBAIOTCA  HA
HaxXOXXJICHUE KOMIIpoMucca Jjisi o0eux CcTOpoH. COOTBETCTBEHHO, HWHCTUTYT
TPETEHCKOTO CyAa WMeN BCE IIAHCHI JUIsi TOTO, YTOOBI «IOTECHUTHY
rocyJIapCTBEHHBIE CY1bl DpaHIUU.

[TpaBUTENBCTBO OKA3bIBAET AKTUBHOE COJCHUCTBUE MJI Pa3BUTHUSL JAHHOTO
WHCTUTYTa, HO, HE CMOTpPS Ha BCE CBOM JIOCTOMHCTBA, MEPETOBOPHI U

MMOCPCAHUYCCTBO ABJIAIOTCA MAJOUCIIOJNB3YEMBIMU MCTOJaMU Pa3pCHICHHA CIIOpPA.

2 MupoBble JOCTHXEHHS B 00nacTy paspemrenus konpmukros // URL: http://arbitrage.spb.ru/jts/2000/6/art07.html
(mara obpauienus 01.06.2017)
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OTO CBSI3aHO C HAIMYUEM HECKOJIBKUX (PaKTOPOB.

[IpuBnedeHre NocpegHUKa JOCTATOYHO PEAKO MPOUCXOAUT MO MHULIUATHBE
CTOPOH CIIOpa, MPAKTHUYECKU BCETIA 3TO SBIAECTCS YKa3aHWEM IIPaBUTEIbCTBA.
Takoe OTHOILIEHHE CO CTOPOHBI YYaCTHUKOB CIIOPA SIBJIAETCS MPSIMBIM CIEACTBUEM
OTCYTCTBHSI y TIOCPEJHUKOB HAaBBIKOB HEOOXOJUMBIX ISl Kade€CTBEHHOTO
IIPOBENICHHUSI IIPOLIEAYPHI.

Crout oTMeTHTh, YTO BO DpaHIMM MOHUMAHUE TEPMHHA «ITOCPEIHHK»
orianyaercs. IlocpenHUKM BOCHPUHHMMAIOT ce0sl Kak SKCIEPTOB IO Pa3iINyuHbIM
BOIIPOCAM, HaNpuUMep, TEXHUUYECKUM, JIMHTBUCTHYECKUM U Tak nainee. [loatomy B
IPAKTUKU HEPEIKUM SIBISIETCS Clydaid, KOTJa, TaK Ha3blBAEMbId MOCPEIHUK,
HAaBS3bIBACT CTOPOHAM PELICHHs, KOTOPBIE SIBIIAIOTCS YAAYHBIMU C UX TOYKHU
3peHHs, HO MO (aKTy HE SBISIOTCS HTOTOM HAHICHHOTO KOMIIPOMHCCa.

['oBopst 00 AHITIMM MOYXHO OTMETUTh, UTO 3Ta CTpaHa SBJIETCS JIUJAEPOM B
pELICHUH  HAIMOHAIBHBIX W MEXKIYHApOAHBIX  CIOPOB C  IOMOUIBIO
nocpeaHnyecTra. ycrynaer AHrmss B 3Tom Bompoce Tosibko CIIA. bosbmioit
IIPOLIEHT pa3pelIaeMBbIX J1€]1 3aHUMAIOT CIIOPBI CBA3aHHBIE C IPOBEIEHUEM MapIIei
BBHJy TOr0, YTO OHHU CONPOBOXKAAIOTCA yIIEpPOOM, HACUIMEM U HWHBIMHU
HEOIArONIPUATHBIMH MOCTIEACTBUAMMI.

JloJi1 KOMMEpPYECKHX CIIOPOB, KOTOPBIE PacCMaTpHUBAIOTCA TPETEHCKUMMU
cyaamu, coctaiisieT 60%. B Illtarax npouenypa pa3pemenus crnopa B TPETEUCKUX
CyJax W3BEeCTHa HE TOJbKO IOPUCTaM, HO U OObIYHBIM oObIBaTensiM. Ha
CErOJHSUIHUIN JI€Hb OOJIBIIMHCTBO IITATOB OAOOPSIOT OOpalleHHs] B TPETEHUCKUIA
Cyl, a B HEKOTOpPhIX pEruoHax Ja)XK€ HACTauBaIOT Ha HTOM. MoTuBalMs
3aKJIFOYAeTCs B TOM, UTOOBI YHCJIO HEPa3peUICHHBIX CIOPOB B CTpaHe
CTPEMUTENILHO TPUOINKAIOCH K HYIIO.

Hpyroii TpuUYMHOW, KOTOpas OOBACHIET «paciBeT» apOUTPaKHBIX
yupexenuit B Coenunennbix lllTarax, sBisercs ObICTpOTa MPUHATHS PELICHUN

apOUTpaXHBIMU YUYPEXKJEeHUAMH. B cpenHeM nena, KOTOpble MepeAaroTcs B

%0 Mupossie gocTmkenus B oGnacTy paspemrenus konpmukros / URIL: http:/arbitrage.spb.ru/jts/2000/6/art07.html
(aaTa obpauienus 01.06.2017)

! Mupossie gocTmkenns B oGmacTu paspernenus kouduxros // URL: http://arbitrage.spb.ru/jts/2000/6/art07.html
(mara obpauienus 01.06.2017)
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rOCYJapCTBEHHBIE CYJbl, pa3peliaroTcsd B TEYEHHE JBYX JeT. B cpaBHeHue
TpETEHUCKUE CYJIbl BBIHOCAT PEIICHUS MO TaKUM JiejaM 3a 8-9 MecsleB, YTO B pa3bl
obicTpee. IloaToMy n€BHM30M CTOPOHHUKOB TPETEHCKUX CYAOB B AMEpHUKe
sBIsieTCS (Ppasza «3amo3ganas CHpaBeIMBOCTh — 3TO OTKa3 B CIPABEIMBOCTH.
Taxke Tperedckue Cylbl COCOOCTBYIOT OOphOE C «HEOOyMaHHBIMH» HCKAMHU.
Jleno B TOM, YTO mepe] HayajJoM PACCMOTPEHHUsl Copa HEOOXOAMMO YIUIATUTh
COOTBETCTBYIOIIIME COOPHI, 3aTeM TpedyeTcs omiaTta 3a oopMIIeHHE JOKYMEHTOB
[OCJiE€ PAacCMOTPEHUsl CIHOpa, MOITOMY IHpexkAe uYeM oOpaTUThbCsS, CTOPOHBI
HECKOJIBKO pa3 O00AyMarT BO3MOKHOCTb YPEryJupOBaHHUs CIOpa MHUPHBIM

2
nytem.’

2.3 OO11ue MoaoXKeHus: 0 Mpoleypax TPETeUCKOro pa3ouparenibcTBa

[Ipouenypa paccMOTpeHuss cnopa TPETEHUCKUM  CYJIOM  SIBJISIETCS
HEOJHO3HAYHBIM IpoleccoM. Jleno B TOM, 4TO 3aKOH MPENOCTaBISET CTOPOHAM
BO3MOXKHOCTh B HEKOTOPBIX MOMEHTaX CaMOCTOSTEIbHO BBIOUPATh, KaKUM
00pa3oM OyJeT CTPOUTHCS MPOIECC Pa3pelICHHs CIopa.

PaccMoTpenue cropa apOuTpakeM BO3MOXHO TOJBKO TMpPH HaJIUYUU
COOTBETCTBYIOIIMX Mpearnockuiok. Heo6xoamumo, 4To0ObI ncTelr 001aaa mpaBoM Ha
nojavy ucka. JTOT (aKT SBISETCA OOUIMM YCIOBHEM ISl TOCYIAapCTBEHHBIX U
HErOCyJapCTBEHHBIX CyA0B. [IpuMeHuUTENbHO K OOpaIeHUI0 B TPETEHUCKHUI Cy
HEOOXOAMMO  Hajdu4he  CHelHaJbHBbIX  YCIOBUH. Bo-mepBbIX, Haauuue
apOUTPaXHOrO COTJAIIeHHs, KOTOPOE JAaeT BO3MOXKHOCTh MCTIy OOpaiiatbces
UMEHHO B 3TOT CyJ. B0-BTOPBIX, COOTHOILLIEHUE 3asIBJICHHBIX UCTIIOM TPEOOBaHUMN
c xkoMmrereHuuen cyna. Kak yxke ObUIO CKa3zaHO paHee, TPETEHCKHM CyJ MOXKET
paccMaTpHBaTh AAJIEKO HE BCE KATETOPHUH JEN.

3necr HEOOXOIMMO yKa3aTh, YTO HajJU4Me apOUTPaKHOTO COTJIALICHHS

MEXIy CTOPOHAMH HE MPENSTCTBYET OOpAIIEHUIO B TOCYAApPCTBEHHBIM CyJ ISt

%2 Mupossle gocTmkeHHs B oGnacTy paspemrenus konpmukros / URIL: http://arbitrage.spb.ru/jts/2000/6/art07.html
(mara obpauienus 01.06.2017)
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PacCMOTPEeHHs criopa.>

[Tocne Toro, kak HaajexamuM oOpa3oM OYIyT BBINOJHEHBI BCE JICUCTBUS,
yKa3aHHbIE B 3aKOHE, B CyJ C HCKOM MOET OOpaTuUThbCs JII0OOM Y4YacCTHUK
apoutpaxkHoro corjamieHusa. VIckoBoe 3asiBlieHHE HEOOXOAMMO MPEAOCTABUTH
OTBETUUKY U, €CJIH 3TO BO3MOXKHO, B apOUTPAKHOE YUPEKICHUE.

[Ipu nmojaye UCKOBOTO HEOOXOAUMO yKa3aThb OINpE/IeSICHHbIE JTaHHbIC: J1aTa,
IleHA WCKa, AAaHHBIE 00 MCTHE M OTBETYMKM M HHbie.”' IIoMHBIA MepedeHs
TpeOOBaHMI yKka3aH B crTartbe 25 3akoHa 00 apOutpaxe. B 1enom cnmcok
HEO0OXOJAMMBIX JJAHHBIX CXO0XK CO clUcKoM, yKa3aHHbIM B [ TIK PO niu AIIK PO.

[lo oOmeMy mnpaBuwiy Ha JAaHHOM CTaJAWHM MpPOLECCAa OTBETYUK HMEET
BO3MOYKHOCTb IIPEIOCTABUTH OT3bIB HA MCK, IPEABIBUTH BCTPEUHBIN UCK. A UCTEL
B CBOIO OY€pelb MMEET BO3MOXHOCTh U3MEHUTh MCKOBBIE TPEOOBaHUS, 3aIBUTh
BO3P@KCHHE B OTHOLICHHH TIPEIBSBIIEMOr0 BCTPEYHOro HeKa. >

Ilocne »TOro cyznoM BBIHOCHUTCA OIPEACICHHE O MPUHATHE Jela K
NPOU3BOJACTBY, O BO3BpallleHUE MCKOBOTO 3asdBJICHHUS, 00 OTCYTCTBHUE
KoMIieTeHInd. IlocnenHee oCHOBaHME 3acily’KMBaeT OTIEIbHOro BHMMaHudA. Kak
y)Xe OBbUIO CKa3aHO paHee, HaJIuuue apOUTPaKHOTO COTJIAIIEHUS] HE JIMIIAeT
CTOPOHBI BO3MOKHOCTU OOpaTUThCS B rocynapcTBeHHbI cya. C Tpereiickumu
CyJaMH CHUTyalus OOCTOMT MPOTUBOMNOJOXKHBIM o0pa3oM. MHcren nomxeH
oOpamarbcs B 3asiBJICHUE UMEHHO B TOT CYJ, KOTOPBIM YKa3aH B COIJIALLIEHUE, ECIH
3TO SABJISIETCSI BO3MOKHBIM.

BaxxHoe 3HaueHHE HMEET BOIPOC O pacHpeleICHUE PACXOJ0B MEXKIY
ctoponamu. [lox pacxogamu B apOuTpake MOHUMAETCS:

1. T'onopapsl apOUTPOB;

2. Pacxoppl, nmoHeceHHble apOUTpaMu B CBSA3M C Y4acCTHEM B TPETEHCKOM
pa30uparenbcTBE, B TOM UHCJIE€ pacxoibl Ha OIJIaTy mpoe3ga K MeEcCTy

paccMOTpEeHHUs CIOPa;

%3 Ap6urpaxHbli mponeccyansHbii kogexe Poccuiickoii ®Memepamun ot 24 moms 2002 r. N 95-®3 (pex. ot
17.04.2017) // C3 PD. 2002. Ne30.
3 ®denepanbublii 3aKoH 0T 29.12.2015 Ne 382-03 "O06 apbutpake (TpereiickoM pa3dupatenbcTBe) B Poccuiickoit
Denepanun” // C3 PO. 2016. Nel.
> ®denepanbHblid 3akoH oT 29.12.2015 Ne 382-03 "O06 apbutpake (TpereiickoM pa3dupatenbcTBe) B Poccuiickoit
Denepanun” / C3 PO. 2016. Nel.
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3. CyMMBI, OJIEKAIIUE BBIIJIATE SKCIIEPTAM U MEPEBOTINKAM;

4. Pacxozpl, MOHECEHHBIE APOUTPAMHU B CBSI3H C OCMOTPOM U UCCIIEI0BAHUEM
IIMCBMEHHBIX M BEIIECTBEHHBIX J0KA3aTEIbCTB HA MECTE UX HAXOKICHUS;

5. Pacxonpl, NOHECEHHBIE CBUETENSIMU;

6. Pacxozapl Ha oruiary yciayr NpeACTaBUTENS CTOPOHOMH, B MOJIb3Y KOTOPOU
COCTOSIJIOCH PELICHUE;

7. Pacxonpl Ha OpraHM3allMOHHOE, MaTepUaJbHOE M HHOE ObecreyeHHue
apOuTpaxa,

8. MHble pacxoIbl, ONPEICIIeMbIe TPETSHCKHM CyIOM.

Ha Mo# B3rmsn, naHHBIA BOIPOC JKEIATEIBHO 3apaHee OrOBOPUTH B
corjamieHue. B ToMm ciydae, eciu CTOPOHBI ATOrO HE CHENANIN, TPETEUCKUN CyJT
pacnpenensieT pacxolbl, PYKOBOJACTBYACh COOTHOLIEHWEM YJOBJIETBOPEHHBIX W
OTKIIOHEHHBIX TPeOOBaHHiL.”’

Jlanee HE0OXOAMMO TOTOBOPUTH HEMOCPEICTBEHHO O CAMOM 3aCEJaHUM.

Pa3OuparenscTBO Jena MPOUCXOAMT B MAaKCUMAJbHO  YHPOUIEHHOM
nporieccyanbHO# hopme, CITOCOOCTBYIOMICH YCTAaHOBICHUIO ICHCTBUTEIIBHBIX TTPaB
U 00513aHHOCTEN CTOPOH, HA OCHOBE MPEACTABICHHBIX UMM JOKa3aTenabCTB. Eciu
HEOOXOJUMO, CyJ MOXET NPOCUTh O MPEAOCTaBICHUE JOMOJHUTEIbHBIX
nokazatenbcTB. He Oyner sBiATbCS MPENnsTCTBUEM K PAacCCMOTPEHHIO Jiena (akT,
KOI/1la Kakoe JM00 U3 OCHOBHBIX WJIM JIONOJIHUTEIBHBIX JI0KA3aTEIbCTB HE OYyIeT
3asBJIEHO, 1O MPUYMHE MPU3HAHHOW CyIOM HEYyBaXUTEIBHOW. DTO MpaBUIIO
JEHUCTBYET U B OTHOIIEHUH HESIBKM YYaCTHUKOB.

B cBoeM cornamieHue CTOPOHBI OINPEACNSAIOT BO3MOXXHOCTb IPOBEICHMUS
YCTHBIX CIIyLIIAHWW Jejla WIA NpeHur. B ToM ciydae, eciau CTOpPOHBI pelar He
MPOBOJUTh TAaKUE CIYIIAHMS, CYJl OCYLIECTBISET pa3OMpaTesibcTBO HAa OCHOBE
JOKYMEHTOB M JIPYTUX MaTepUajoB. 3a CTOPOHAMHU OCTAETCs MPABO Ha 3asIBJICHUE

XOoJaTaiicTBa O MPOBEIEHUE YCTHBIX CIyIIaHWN Ha 000N craguu apoutpaxa,

CCJIM OTO MMPAMO HE 6y,H€T 3alpCIICHO COTIAIICHUCM.

% ®denepanbublii 3aKoH 0T 29.12.2015 Ne 382-03 "O06 apbutpake (TpereiickoM pa3dupatenbcTBe) B Poccuiickoit
Denepanun” // C3 PO. 2016. Nel.
! ®denepanbHblii 3akoH 0T 29.12.2015 Ne 382-03 "O06 apbutpake (TpereiickoM pa3dupatenbcTBe) B Poccuiickoit
Denepanun” / C3 PO. 2016. Nel.
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[Tomumo 3ampoca JOMOMHUTENIBHBIX JOKA3aTENbCTB CYyJ HMMEET IHPaBo
HA3HAYUTh JKCIEPTU3Y AJS pa3pelieHus] BO3HUKIIMX BompocoB. Ho B0o3MOXHO
3TO TOJBKO B TOM cCiydae, €CiM apOUTPa)KHBIM COTJIAIICHHMEM HE YCTaHOBIIEHO
UHOE. 3aKOHOJAATeNIb TMOJHOCTHIO OTJAJ HWHUIMATHBY IO BONPOCY Yy4YacTHUs
JKCIIepTa «B PYKW» CTOpPOH. B cornamieHue MoxeT OBbITh yKa3aH BOIPOC 00
ydacTHe JKcmepra(oB); 00 MX TOYHOM KOJMYECTBE; O TE€X BOIPOCaX, KOTOPHIC
OyAyT MOCTaBJCHBI Mepel HUMH; O HEOOXOAMMOCTH 3aJaBaThb UM BOMIPOCHI BO
BpeMsl CyIeOHOro 3acefaHus. ODKCIEPTHOE 3aKIIOUYEHHE JOKHO 0053aTelbHO
MPEOCTABIATCS B MACEMEHHOM (opme.*

CropoHaM 3a0arOBpeMEHHO JOJKHO OBITh HAIIPABICHO YBEIOMJICHHE O
3aceJaHUM TPETEMCKOro Cyna MUChbMOM, COOOILEHUSIMU TIO TeseTainy, Tenerpady
WIA C UCIOJh30BAaHUEM HHBIX CPEJCTB CBSI3U, 00ECIEUYMBAIOIINX (PUKCUPOBAHUE
TaKOI'0 YBEJIOMJICHUSI.

Kacaemo oOecreunTenbHbIX 00S3aTENIBCTB, 3aKOH TOBOPUT O TOM, YTO
BBIHECEHHE CYAOM OIpeNeieHus O TpUMEHEHHE OOeCIeYUTEeNbHBIX Mep He
OPUHAUISKUT K  4Huciay  (AKTOPOB  HECOBMECTHUMBIX €  apOUTpPaKHBIM
cornamenuem.”

CToUT OTMETUTbH, UYTO MEXAY YYaCTHHKaMH CIIOpa Ha MOMEHT Ipolecca
MOJKET OBITh 3aKJIOYEHO COTIJIAIIEHHE O MPUMEHEHHE mpolenypbl Mmeauanuu. [o
o0leMy mpaBuUiIly apOUTPaKHOE COIJIAIIEHHWE U COTJlallleHhe O MPUMEHEHHe
OpoUeAypbl MEIUWalMd HE SIBISIIOTCS  B3aUMOMCKIIIOYAIOIIUMU U MOTYT
CYIIECTBOBATh MapajyiebHO APYT APYry. 3a MCKIIOYEHHEM TeX CIIydaeB, KOorua
COTJIallIeHNe O MPUMEHEHHUE MPOIETyphl METUAIIH OyIeT COACPKATh MOJIOKEHHUE
0 3arpeTe OOpaleHus B CyJ] Ha ONPEIEICHHbIN CPOK. 371€Ch K€ CTOUT yKa3aTh, 4TO
MPOBE/ICHHUE TIPOIIETyPbl MEAHALIH BO3MOXKHO Ha JI000H cTami apouTpaka.’’

B cinydae mnpoBeaeHus mpoueaypbl MeIUalMH, PacCMOTPEHHE CIopa

OTKJIAABIBAETCA HA CPOK MPOBEACHHUs NpoUeayphl. Ecin pe3ynbTaTomM NpoBeneHUs

%8 ®denepanbublii 3aKoH 0T 29.12.2015 Ne 382-03 "O06 apbutpake (TpereiickoM pa3dupatenbcTBe) B Poccuiickoit
Denepanun” / C3 PO. 2016. Nel.

o ®denepanbhblii 3akoH oT 29.12.2015 Ne 382-03 "O06 apbutpaxke (TpereiickoM pa3dupatenbcTBe) B Poccuiickoit
Denepanun” / C3 PO. 2016. Nel.

0 ®denepanpHeiii 3akoH 0T 27 utosist 2010 r. N 193-03 "O0 anbTepHATHBHOM MPOLEAype YPETyIUPOBAHUS CIIOPOB C
ydacTreM nocpeanuka (nmpoueaype menuaiyn)" // C3 P®. 2010. Ne31.
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OpOLEAYpbl SABIAETCS MEIUAaTHUBHOE COTJIAIIEHWE, TO OHO MOXET OBbITh
YTBEPKACHO TPETEHCKUM CyJIOM B KauecTBE apOUTPaKHOTO peimieHus. B uHbIX
CIIy4asix pacCMOTPEHHE CIopa GyaeT MPOI0IIKEHO.

Tperelickuil CyJ] MPUHUMAET PEIIEHUE B COOTBETCTBUU C JIEUCTBYIOLIMMH
3aKOHAMH, YCIOBHUSIMHU JOTOBOpa. PelieHue TpeTerncKoro cyia MNPUHUMAETCS
OOJBIIMHCTBOM BCEX YJIEHOB Tperedckoro cyaa. Eciaum cTopoHamMu JOCTUTHYTO
coryaimieHnue 00 yperyJupoBaHUU CIOpa, PEHICHHE MPUHUMAETCA TPETEUCKUM
CyIOM C yderoM A3Toro corameHus. CaMO peleHne TpeTeucKoro cyaa
NPUHUMAETCS B NMUCBMEHHOM ()OpME U MOANMCHIBAETCS COCTABOM TPETEUCKOrO
cyna.”

[To o6meMy npaBuily B pELICHUHU YKa3bIBAIOTCS CIEAYIOLINE CBEICHUS:

1 JlaTa npuHSTHS apOUTPaKHOTO PELICHMUS;

2 Mecto apOutpaxa;

3 CocTaB TpeTeickoro cyna u HopsaoK ero GopMHpOBaHMUS;

4, CBeieHus 0 CTOpOHAX apOUTpaxa,

5 O60cHOBaHNE KOMIIETCHIINH TPETEHCKOTO Cy/1a;

6 TpeOoBaHUs UCTLA U BO3PAXKEHUSI OTBETYMKA, XOJaTalICTBa CTOPOH;

7. OOcTodATenbCTBA  JIe7la,  YCTAHOBJEHHBIE  TPETEUCKUM  CYJIOM,
JTIOKA3aTelIbCTBa, Ha KOTOPBIX OCHOBAHBI BBIBOJIBI TPETEHCKOro cyda 00 3THUX
00CTOATENIbCTBAX, 3aKOHbI W HWHbIE HOPMATUBHBIC IPABOBBIC AKThI, KOTOPHIMU
PYKOBOJICTBOBAJICSI TPETEUCKUM CYJ ITPU ITPUHITHUH PEIICHUS;

8. Pe30moTuBHAS YacTh apOUTPAsKHOTO perieHus.

B pe30s10TUBHOI YacT HEOOXOAMMO YKa3aTh BBIBOJBI Cy/Ja B OTHOIICHHE
KOKJOTO W3 3asBJICHHBIX HCKOBBIX TpPEOOBaHWM, MOMHUMO 3TOTO YKa3bIBAIOTCS
CYMMBl Pacxofl0OB, KOTOpbI€ CBSI3aHbl C pa3peUICHUEM CIOpPOB, MOPSIOK
pacnpeziesieHus] pacXoZ0B U MPU HEOOXOIUMOCTH CPOK HCIOJIHEHMS PELIeHUs, a

TAKKC Cro nopsAaaoK.

o ®denepanbublii 3aKoH 0T 29.12.2015 Ne 382-03 "O06 apbutpake (TpereiickoM pa3dupatenbcTBe) B Poccuiickoit
Denepanun” / C3 PO. 2016. Nel.
2 ®denepanbublii 3aKoH 0T 29.12.2015 Ne 382-03 "O06 apbutpake (TpereiickoM pa3dupatenbcTBe) B Poccuiickoit
Denepanun” // C3 PO. 2016. Nel.
$ ®denepanbublii 3aKoH 0T 29.12.2015 Ne 382-03 "O06 apbutpake (TpereiickoM pa3dupatenbcTBe) B Poccuiickoit
Denepanun” / C3 PO. 2016. Nel.
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2.4 VcnonHeHue 1 ocriapuBaHUe apOUTPAKHBIX PEILICHUIN

Cynebnas cucrema Poccuiickoit ®enepanui HMeeT MHOTOYPOBHEBBIM
XapakTep W OOJBIIOE KOJWYECTBO HWHCTAHIUK JUIsI OOXAJTOBAHHS PEIICHUN.
bnaronpustHOe pelieHre, TPUHUMAEMOE CYJIOM MEePBOM MHCTAHIUU, HE SIBIISICTCS
rapaHToOM OKOHYaHUA CyAeOHOM TskObl. Bennka BeposSTHOCTH MpoUTpaBiIei
CTOpPOHBI B BBILIECTOSIINE NHCTAHUIUU. J(OMTOJIHUTENBHBIE MPOLIECCHI, CBA3AHHBIE C
00aI0BaHHEM, OTHHMAIOT MHOTO CPEJICTB U, 4TO CaMOe IJIaBHOe, BpeMeHH. **

OTnMYUTENBEHON OCOOEHHOCTBIO M OJHOW W3 HamOoJjiee 3HAYUMBIX YepT
TPETEICKOTrO CyJa, SIBISETCS IOJOKEHHE, KOTOPOE MPENOCTABISIET CTOPOHAM
CaMOCTOSITEJIbHO ~ OINPENAEATh BO3MOXKHOCTh ~ OOXaJIOBaHUSI  apOUTPaKHOTO
pElIeHHs] B TOCYJAPCTBEHHOM Cyji€. 3aKOH B OTHOLUEHUHW 00KaJOBaHUS pELICHUN
TPETEUCKOro cyaa omnpenenun cueayiomee: «OKOHYAaTeNbHOE apOUTPaKHOE
pelieHre He TMOAJeXKUT oTMeHe. Ecim B apOUTpa)XHOM COTJIAlLIEHUH HE
PEAyCMOTPEHO, YTO apOUTPaKHOE pEUICHUE SIBISETCS OKOHYATENIbHBIM, TaKOe
pellIeHHEe MOYXET ObITh OTMEHEHO 110 OCHOBAHMSM, YCTAHOBICHHBIM 3aKOHOM."

BxitoueHue mosoxkeHus o0 OKOHYATEIbHOCTH apOUTPaXKHOTO PEIICHHS B
apOUTpa)KHOE COTJIallleHue UCKIYAeT BO3MOXKHOCTh MOCJEAYIOIIEr0 00palieHHs
B rOCYJIapCTBEHHBbIE CyIbl. OHAKO U3 3TOTO NPaBHUJIA €CTh UCKIOUEHUs. Pemenne
TPETEHUCKOTO CyAa MOXKET OBbITh OTMEHEHO, B Clydae eciu OyaeT Joka3aH (akt
HEJICECIIOCOOHOCTH, JMOO OTPAaHWYCHHOW [1eeCIOCOOHOCTH OJTHOM W3 CTOPOH
apOuTpaxHoro corjamieHus. PemieHue OyJZeT OTMEHEHO W B TOM Cllydae, €CiH
COrJIallleHHWe HEJCHCTBUTEIBHO IO «IpaBy COCTAaBJICHUS»; €CIU peLICHUE
TPETEICKOrO CyJa BBIHECEHO B OTHOLIEHHWH CIIOpa, KOTOPBIA HE SBISIICA
npeaMeTOM apOUTPaXHOTO COTJIALIEHUS; €CJIM COCTaB apOuTpaka WU €ro
npoueaypa NPOTUBOPEUMIN apOUTPaXKHOMY COTJIAIIEHUIO WM 3aKOHY; €CIU
IPOUTPABIIYIO CTOPOHY 00 M30paHUU Cy/el U UHBIX OPraHU3aIMOHHBIX MOMEHTAX

Impouecca.

* 3aGeraitno C.I. BsaumoseiicTBie TPETEHCKUX CyIOB M cynoB oOmieil ropucaukuuu. // BectHuk Omckoro
yausepcurera. — 2010, -Ne2(23). — C. 123.

45 ®denepanbublii 3aKoH 0T 29.12.2015 Ne 382-03 "O06 apbutpake (TpereiickoM pa3dupatenbcTBe) B Poccuiickoit
Denepanun” / C3 PO. 2016. Nel.
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Cyn Tak ke MOXKET OTMEHUTh PENICHHE apOuTpaka, B CIydae yCTAaHOBIICHUE
dbakTa paccMOTpEeHHE TPETEHMCKUM CYAOM  CIOpa, KOTOPBIH  COTJIACHO
JEUCTBYIOLIEMY 3aKOHO/ATENbCTBY HE MOXET BXOJWUTH B MPEAMET TPETEHCKOIO
pa30OupaTeNbCTRa.

[Ipy Hanmuuuu OJHOTO W3 YKAa3aHHBIX OCHOBAHMM 3asgBUTENIb MOXET
0o0paTUThCSl B palilOHHBIN Cy/, HA TEPPUTOPUU KOTOPOTO TPETEUCKUM CYJOM OBLIO
BBEIHECEHO pEIIeHUE, C 3asBJICHHEM 00 OTMEHE pEeIIeHUs TpeTeickoro cyma. K
YUCIy JIMIl, WMEIOIIMX TMpaBO Ha IMOAady 3asBJIICHUS, OTHOCSTCS CTOPOHBI
TPETEHCKOTO pa3OupaTenbCTBA W WHBIC JIMIA, YbH MIpaBa W MHTEPECHI 3aTPOHYTHI
BBIHECEHHBIM pemeHneM. Cpok IS TIoJIauy 3asBJICHHUSI COCTABIISICT TPH MECSIa C
MOMEHTA, KOTJ]Ja COOTBETCTBYIOIIEE JIMIIO Y3HAJIO WM JOJKHO OBLIO y3HAaTh O
BBEIHECEHHOM DPEIICHHUH. 3asiBICHUE COCTABISICTCS B MUCHMEHHOHN (hopme W B HEM
YKa3bIBAIOTCS COCTaB TPETEHUCKOro Cyja, JaTa W MECTO MPUHATUS pEeUICHUS,
OCHOBAaHHME, B CHJIy KOTOPOrO pEUIEHHWE TPETEHCKOTO Cyaa JOKHO OBITh
orMeHeHO. K 3asBieHWio mpuiararoTcs HEOOXOMMMBIE JTOKYMEHTBI, TaKHe Kak
apOUTpaXHOE COTJAIIeHUEe, KOMHUS JTOKYMEHTA, MOATBEPKIAI0MEro (akT yIiaThl
TOCYAapCTBCHHOW ITONUIMHBI, KOMHUS PEIICHHUS TPETEUCKOro Cyaa, JOKYMEHTHI
TOATBEP)KIAOIAE OCHOBAHHE [Tl OTMEHBI PEIeHHs TpeTeiickoro cya.

[Tonaua 3asBneHust 006 ocriapuBaHUE PEIICHUs TPETEHCKOTro cyia o0araercs
rocy1apCTBEHHOM MOUIIMHON B pa3mepe 2 250 py6ﬂel71.47

CBou mporeccyalbHble OCOOEHHOCTH HMMEET Tpolleaypa MPUBEICHUS
apOUTPaXHOTO PEIICHUS K HCIIOHCHHIO. 3aKirodas apOUTpaKHOE COTJIAIICHHE,
CTOPOHBI TPUHUMAIOT HAa ce0d OO0A3aHHOCTh 110 HCIIOJIHCHHIO PEIICHUS
TPETEUCKOTO CyAa.

[To obmemy npaBwity apOUTpPaKHOE PELICHUE MPU3HACTCS 00s3aTEIbHBIM U
MO/IJICKUT HEMEUICHHOMY UCIIOJIHeHHIO. Ha mpakTuke mpourpasiias CTOpoHa HE
BCErJa TpPHU3HAET O00S3aTeNbHOCTh pENICHHs] apOuTpaxka, CChUIASCh HA €ro

HCFOCYI[&pCTBCHHLIﬁ XapakTep. B Ttakux ClIy4dasax ITOABJIACTCA H€O6XOI[I/IMOCTB

e pPaXIaHCKHN TpollecCyaibHbI Kojeke Poccuiickoit @eneparmu ot 14 Hos6ps 2002 r. N 138-D3 (pen. ot
19.12.2016) // C3 P®. 2002. Ne46.

" «Hanorossrii koexc Poccuiickoit degepamun (dacts BTopas)» oT 5 aBrycra 2000 r. N 117-®3 // C3 PD. 2000.
Nell7.
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oOparieHnsi B KOMIIETEHTHBIN TOCYJapCTBEHHBIM Cyn. Takoe oOparieHue aaeT
BO3MOKHOCTh TIPUHYIUTEIHHOTO UCTIOTHEHUS PEIICHUS apOUTpaXka MyTeM BhIIauu
HCIIOIHUTEIBHOTO JICcTa. ™

[Tponenypa monyyeHus UCHOJHUTEIBHOTO JTUCTA MPAKTUYECKUA MOJIHOCTHIO
COBMAJAET C MPOLIEYPO OTMEHBI PEIICHUS TPETEUCKOTO Cya.

3aKOHOM MPEAYCMOTPEH PAJl CIy4yaeB, KOT/la B MPUBEICHUM apOUTPaKHOTO
pEIIeHNs B UCIIOJIHCHUE TTyTEM BBIJa49M UCIIOJIHUTEIBLHOTO JIUCTA Oy/JeT OTKA3aHo.
[lepeyeHb JaHHBIX OOCTOSITENILCTB AHAJNOTUYEH TEPEYHIO O0OCTOSATEIHCTB
HEOOXOIMMBIX JJIsI OTMEHBI PELIEHUs TPETEUCKOTo Ccy/a.

[locne Toro, kak 3asiBIieHHE OYIET PAaCCMOTPEHO, CyA BBIHOCUT OAWH W3
cleyronmx akToB. JInbo ompenenenre o Bbilaye UCHOIHUTEIBHOTO JIUCTA, JIMOO
omnpejenieHre 00 OTKa3e B BbIJAYE HCIOIHUTENIBHOIO JHCTA. 3/1€Ch CTOUT

OTMCTHUTDBb, YTO OIPCACICHUC O BblIAa4YHW HCIIOJHUTCIIBHOI'O JINCTAa MOIKCT OBITH

o 49
00>KaJI0BaHO B KaCCallMOHHBIN CY/I.

8 ®denepanbHblid 3akoH oT 29.12.2015 Ne 382-03 "O06 apbutpake (TpereiickoM pa3dupatenbcTBe) B Poccuiickoit
Denepanun” // C3 PO. 2016. Nel.
® Ipaxnanckuii mpomeccyanbubiii kogexe Poccmiickoit ®exepamun ot 14 mos6ps 2002 r. N 138-®3 (pex. ot
19.12.2016) // C3 PD. 2002. Ne46.
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3aKII0OUYEHUE

Ha cerognsmuuii 1eHp apOUTpakHOE pa3OUPaTEIbCTBO SBISIETCS OJHUM M3
OCHOBHBIX CITOCOOOB pa3perieHus cropoB. Bce 0CHOBHBIE BOITPOCH! OTHOCUTEIIHHO
cTaTyca, JeATCIbHOCTH apOUTPaKHBIX YUPEKIEHUM, a TakKe BOIPOCHI
OCIIapWBAHUS W MCIOJHEHUS MPUHATHIX UMM PEIICHUN ypEryJUpOBaHbI 3aKOHOM
«O06 apbOutpaxe (Tpereiickom pazdouparenbcTBe) B Poccuiickoit Depeparmmy.
BOoNbIIMHCTBO MOMEHTOB OpraHM3allUd WU TPOBEICHHS IIpollecca OTAAETCS Ha
ycMoTpeHue ctopoH. IlogoOHas AMCNO3UTHUBHOCTH HOPM JIa€T BO3MO>KHOCTH
cAenaTh npoiiecc HauboJiee yaA00HbIM, OOBEKTUBHBIM U CIIPABEIJIUBBIM.

3aKOHOJIATEILCTBO O  TPETEHCKOM  pa30MpaTeNbCTBE  MEHSIETCS |
coBepuieHCTBYeTcsl. OJHako TOBOPUTH 00 OKOHYATEILHOM  3aBEPIICHUU
dhopMUpOBaHUS HHCTUTYTA TpeTeickoro cyna B Poccutickoit denepannu HENMb34.

Croutr OTMETUTH, YTO 3AaKOHOJATENIbHAs TMIOJUTUKA HaIpaBlieHa Ha
JUKBUJAIUIO «KapMaHHBIX TpeTehcKuX cynoB». (OOHOBJIEHHBIM 3aKOHOM
OTPAaHUYEH KpPYr JHL, KOTOPbIE MOrYT CO3/1aBaTh ITOCTOSIHHO JEHCTBYIOIINE
Tperelickue cyapl. Ho W 3TUM 3akoHOAATENIb HE OrPAaHUYMIICS, BBEAS IEpeyYeHb
KpUTEPHUEB, KOTOPOMY JIOJDKHO COOTBETCTBOBAThH opraHuzanus. HaumOombinee
YUCJIO CIIOPOB BBI3BIBAET «KPUTEpHM penyrauun». OpraHuzamus, >XXelaromas
co3/laTh apOUTpaXKHOE YUpEKACHUE, TOJDKHA HUMETh pPEmyTaluio, KOoTopas
MO3BOJIUT 00ECIIEYUTh BHICOKUN YPOBEHb OPTaHU3alUU JIEATEILHOCTH MOCTOSHHO
JEUCTBYIOIIEr0 apOuTpakHOTO yupexaeHus. Ha Mol B3risia, JaHHAs KaTeropus
SBJISIETCS ~ OLIGHOYHOM U JjuIleHa KoHKpeTuku. Kak T1oka3bIBaeT MpakTHKa
ocHapyBaHUE B CyJ/i€ OTKa3a MO JaHHOMY IYHKTY JJIs 3asiBUTEISL TPYAHOM 3aaueH.
[lepen 3asiBUTENIEM BCTAaHET BOMPOC KaKUMH CIOCOOAMHM U CPEACTBAMH B CYIIEe
MOXXHO JIOKa3aTh «JIOCTaTOYHOCTHY PEIyTalluy HJis CO3JaHusl apOUTPaKHOTO
yapexaeHus. B CBS3M ¢ 3TUM 3aKOHOJATETI0 HEOOXOIUMO BHECTH IOMPABKH B
cTaThio 44 3akoHa 00 apouTpaxe. CojaeprkaHue MOMPaBOK JOJDKHO 3aKJII0YaThCS B
3aMeHe KpUTEpHsi O HaJJIeKaimield penyTranuu Ha Oojee KOHKPETHBIE YCIOBHS,

0o KOHKpCTHU3allUM YK€ HMMCIOIICTOCA IIOJOXCHHA, IIYTEM HO,Z[pO6HOI‘O
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Pa3bICHEHUsI BOJIA 3aKOHOJATENSA B OTHOLIECHUU MTOHATHS «PEITyTaLHs).

Hemano BOnmpocOB O LEHHOCTH MHCTUTYTa TPETEMCKOrO CyAa BbI3BIBACT
COOTHOIIIEHHE KOH(PUACHIIMAIBHOCTH TPETEHCKOTO pa3dupaTesibcTBa U IIaCHOCTH
IpoIecCa B TOCYJApPCTBEHHBIX cyaax. Ha mpoTsxkeHnm paccMOTpeHHus crnopa B
apOuTpa)ke HHUKAaKuX TMpoOsieM He BO3HMKaeT. Ho Kak TOJBKO BO3HUKAET
HEO0OXOIMMOCTh OOpallleHHus] B TOCYJapCTBEHHBIM Cy[, HallpuMmep, MO BOMpOcam
OCHapUBAHUs PEIICHUM WIIM IMOJYyYECHUS WCIOJHUTEIBHOIO JINCTA, MAaTEpUAIIbl 110
Jiely TIOIaJaroT B FOCYJIapCTBEHHBIE CYAbl, II€ B COOTBETCTBUE C IEHCTBYIOLIUM
3aKOHOJATEIBCTBOM Pa30MpaTesbcTBO el OTKpbIToe. (COOTBETCTBEHHO BEJIMKA
BEPOSATHOCTH TOTO, YTO CBENEHBS MOTYT BBIMTH 3a PAMKH OTPaHUYEHHOI'O Kpyra
mul. Bo3MOXHO, B CKOPOM BPEMEHU 3aKOHOJATEIIb PACCMOTPUT JTaHHBIM BOIIPOC U
B JICWCTBYIOIIEE 3aKOHOAATENBCTBO OYAYT BHECEHbl M3MEHEHHUS OTHOCHTEJIBHO
KOH(QUACHIIMATIBHOCTHU JeJI, PACCMaTPUBAEMbIX TPETEUCKUMHU CYAAMHU.

Oco0oro BHMMaHUS JOJKEH 3aCIyXUBaTh BOIPOC O MPUIOAULHAIBHOCTU
pEelIeHn TPETEUCKUX cy10B. Ha ceromHsamHui 1eHb 3aKOHOAATENb HEJOCTATOYHO
packppul JaHHBIM Bompoc. Ha moM B3risna, paspemeHue S3TOro Bompoca B
OmkalMx momnpaBkax He Oyner HaineHo. CBs3aHO 3TO ¢ HailuuueM Oosee
IIPUOPUTETHBIX U HEPA3PELICHHBIX BOIIPOCOB.

MexaHu3Mbl UCIOJIb30BAHUS TPETEUCKUM CYIAOM OOECIEUUTENIbHBIX MEp
MMEIOT HE3aKOHYEHHbIM Xxapakrtep. Ilo 3akoHy, ecnm cornameHueM He
IIPEAYCMOTPEHO HMHOE, TPETEUCKUU CyI MOXKET PACHOPSAUTHCA O INPUMEHEHUU
oGecrednTenbHOil Mephl.”’ Ho CTOpOHA, B OTHOLICHHH KOTOPOH MEphl TOIDKHBI
ObITh MPUMEHEHbI, MOXKET OJIaromoJy4yHO OTKa3aTbCs OT  COBEPIICHMS
COOTBETCTBYIOIIUX JeWCTBHA. B 3TOoM cimydae HeoOXoauMo oOpaieHue B
rOCYAapCTBEHHBIA CyJl, Trae OyIeT pacCMOTPEHO 3asBJICHHE O TPUMEHEHUE
obecneuntenbHbIXx  Mep. [locime 3TOro  3asBUTENb  CMOXET  MOJYYHUTh
WCIIOJIHUTENILHBIN JTHCT. B CBSI3M ¢ 3TUM BO3HHUKAET BOIMPOC O II€IeCO00Pa3HOCTH

HaJW4Ws TaKUX IIOJTHOMOYMU y TpeTefICKOFO cynaa. BOBMO}KHO, CTOUT 3aAyMaTbCsA

% ®denepanbhblii 3aKoH oT 29.12.2015 Ne 382-03 "O06 apbutpake (TpereiickoM pa3dupatenbcTBe) B Poccuiickoit
Denepanun” / C3 PO. 2016. Nel.
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O BHECCHMH M3MEHEHU B OTHOIICHUH JJAHHOTO MEXaHN3Ma.

OOpamiasice K CTaTUCTUKE, MOXHO CJieJaTh BBIBOJ, YTO, HECMOTpS Ha
HAIMYUE HEJOCTaTKOB, HWHCTHTYT TPETEMCKOrOo Cyaa XOpoIlo TPHHAT |
BOoCTpeOOBaH B Hamel cTpade. OT YaCTH 3TO CBA3aHO C OOJIBIION 3arPyKEHHOCTHIO
TOCY/IapCTBEHHBIX CYyJIOB, KOTOPHIE B CHIIy OIOPOKPATHYECKUX OCOOCHHOCTEH W
C)KaThIX CPOKOB HE B COCTOSIHHE MOJAPOOHO U OOCTOATEIHHO PacCMOTPETh KaXKI0e
JeN0 TI0 CYIIECTBY. A TIOBEPXHOCTHOE CyJAe0HOE€ W3ydyeHHEe HE MOXKET
rapaHTUPOBATh TOTO, YTO CYJIbsl CyMEET BBIHECTH JIEWCTBHUTEIILHO CIPABEIIMBOE
pelieHre, KOTOpoe B OCJEACTBUE HE OyIeT 00Kal0BaThCs B BBIIIECTOSIIIUE CY/IbI.

N3yuast 3apyOeXHBIA OMBIT, HENB3S CKa3aTh, YTO WHCTUTYT TPETCHCKUX
CYJIOB JIOCTUT BEPIIMHBI CBOCH MOMYJISIPHOCTHU B Hailed ctpane. Bo3aMoxkHO, 4TO
MOCJIC  YCOBEPIICHCTBOBAHUS 3aKOHOJATEIBHOW 0a3bl, JIeXkKaIlel B OCHOBE
apOuTpaka, YHCIIO CIIOPOB, PacCMaTPUBAEMBIX TPETEUCKUM CYAOM, JOCTUTHET

ypoBHs Takux ctpaH kak CIIIA, Kuraii, AHriaus.
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