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AHHOTAIUA

AKTYyaJbHOCTh TEMBI 3aKJIIOYAETCS B TOM, YTO, B HAalle BPEMs MEPEIOBbIE
IOPUIMYECKHAE CHUCTEMBI TMPHU3HAIOT HEOOXOAMMOCTH 3alUTHl JMYHBIX MpaB U
HemaTepuanbHbIX IeHHOCTe. Cepa MHANBUYaTbHBIX HEMMYILIECTBEHHBIX IPaB
OXBAaTHIBAET 3AILUTY JINYHON HENPUKOCHOBEHHOCTH, BKIIFOYAsI TAKUE IIEMEHTBI KaK
4eCTh, JTOCTOMHCTBO, MPUBATHOCTh JKU3HU, aBTOPCKHE IpaBa M IPOYHUE CXOKUE
ACTIEKTBHI.

B o0macty 3amuThl JMYHBIX HEMMYLIECTBEHHBIX MPaB U HEMaTePUATbHBIX
Ojar BCTpEYaroTCsl TPYAHOCTH, KOTOPBIE BBIPAXAKOTCS B  HEJOCTAaTKax
3aKOHOJATEIbCTBA M NPAKTUYECKOM MPUMEHEHHH MpaB. Takue CI0XHOCTH, B
YaCTHOCTH, IMpPOSIBISAIOTCS B TOM, KaK HMMEHHO OIPEJCICHO IIOHATHE
«HEeMaTepHualibHOE 0J1aro», a Tak’ke B MEXaHU3Max 00ecIedeH s 3aIUThI ATHX [IPaB.

Llenp AMIIIOMHOTO MCCIENIOBAaHMS HAMpaBieHa Ha aHaIU3 3(P(EKTUBHOCTH
MEXAaHU3MOB 3aIllMThl JIMYHBIX HEUMYIIECTBEHHBIX NpaB M Ha pa3pabOTKy
KOMILJIEKCHOM CTpaTeruu JJid UX oOecredyeHus. ITO BKIIOYAET B ce€0s HE TOJBKO
OLICHKY CYLIECTBYIOIIMX 3aKOHOAATENbHBIX NPOOJEM, HO U MPEJIOKEHUS IO
YCOBEPILIEHCTBOBAHUIO CPEJICTB IIPABOBOM 3aIIUTHI.

OOBEKT UCCleI0BaHUS — COLIMAJIbHBIE B3AMMOOTHOIIEHHUS, (DOPMUPYIOIIHECS
B KOHTEKCT€ HEMMYIIECTBEHHBIX IPAB JUYHOCTH, PETYIHPYEMBIX HOPMATHBHO-
IpaBOBbIMU aKkTamu PO.

[IpeameT uccnenoBaHrs — KOMIUIEKC T'Pa)XJAaHCKO-TIPABOBBIX MOJOXKEHUN U
NPaBONPHUMEHHUTENBHBIX NPELENCHTOB, KOTOPBIE OINPENEISIIOT MEXaHU3Mbl U
0COOEHHOCTH (YHKUIHMOHUPOBAHHUS CUCTEMbl OXpaHbl HeMaTepHAJIbHBIX OJar
rpaxkziad Ha teppuropuu Poccuu.

CtpykTypa paboThl 00yCIIOBJICHA €€ IETbI0 M 3a/ladaMi, BKJIIOYAET B ceOs
BBEJICHHE, TpU TIJaBbl, 3aKJIIOYEHHE, CIHCOK HCIOJIb30BAHHON JHUTEpaTypbl W
UCIOJIb30BaHHBIX UICTOYHUKOB, KOTOPBIM COAEPXKUT 36 HAUMEHOBaHUIA.

OO6bem paboThl 53 cTpaHMuIl.
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BBenenue

AKTyaJIbHOCTh TE€MbI OOYCJIOBJI€HA TEM, YTO B IIOCIEAHEE BpeMs
HAOJIOMACTCSI POCT BaXHOCTH 3AIIUTHl JUYHBIX HEUMYIIECTBEHHBIX IIPaB II0
IpaKIaHCKOMY MpaBy. Y CHJICHUE 3TOW TEHJICHIIMH BbI3BaHa MPOrPeccoM B 00J1acTu
TEXHOJIOTUH, YBEIMYCHUEM HH(POPMAIIMOHHOTO TOTOKa B CETH HHTEPHET U
COIIMATILHBIX MEua, a TaKKe€ POCTOM HMHIIMICHTOB HAPYILICHHS MpPaB B JTAHHBIX
obnactsax. Bo3HHMKaeT ecTecTBEHHass IMOTPEOHOCTh B OCMBICICHHMH JOCTYITHBIX
CyIeOHBIX U MPECYAeOHBIX CIIOCOOOB 3aIUTHI, X 3PHEKTUBHOCTH U HEJIOCTATKOB
JEUCTBYIONIETO 3aKOHOIaTENbCTRA.

CyuiecTByronue B JaHHOM OTHOUIEHUH TEOPETUYECKHUE CIOKHOCTH, a TAKKE
MpPaKTUYECKUE TNPOOJIEMbI, BO3HHUKAIOUIME B TMPOLECCE 3allUThl  JUYHBIX
HEUMYIIIECTBEHHBIX TMpaB, OOYCIaBIMBAIOT aKTyaJlbHOCTh BBIODAHHOM TEMBI
BBIITYCKHOM KBaTM(UKAITMOHHOMN PabOTHI.

OOBEeKTOM  HCCIICIOBAHUS  SBIAIOTCS  OOIIECTBEHHBIE  OTHOIICHUS,
BO3HUKAIOIIME B CBS3M C JIMYHBIMM HEUMYIIECTBEHHBIMH IIpaBaMHU IO
3aKOHOIAaTeNbCTBY Poccuiickoit denepanuu.

[Tpenmerom HCCIIeIOBaHUS SIBJISIFOTCSA HOPMBI rpak1aHCKOTO
3aKOHOJATEIBCTBA UM CyJleOHass TMpaKTUKa, PETIAMECHTUPYIOIIHE BOIPOCHI
MPaKTUYECKON peasiu3allui MHCTUTYTA 3aIUThI TUYHBIX HEUMYIIIECTBEHHBIX MIPaB B
Poccuiickon denepanum.

[enbro vcclie1oBaHMS SBISETCS PACCMOTPEHUE OCOOCHHOCTEHN MPAaKTUYECKON
peanu3anuy UHCTUTYTA 3alUThl JTUYHBIX HEMMYIIECTBEHHBIX IMpaB, B pa3padOTKe
MHTETPUPOBAHHON CTpPATETHUH IO MPUMEHEHHUIO X COXPAHEHUS, YTO Mperojaraet
HE MPOCTO aHAIM3 TEKYIMX TMpoOJieM W OLEHKY 3aKOHOJATeIhCTBa, HO U
YIIYYIIEHUE 3alIUTHBIX MEXaHU3MOB.

BriOpanHas 11enp onpeaennia 3a1a9l UCCIASAOBaHNS, B KAUYECTBE KOTOPBIX
paccMaTpHUBarOTCS:

— W3yYCHHE TEOPETUUYECKUX aCIEeKTOB, KJIacCU(pUKAIIMU W 3HAYCHUS

JIMYHBIX HCUMYIICCTBCHHBIX IIPpAaB B KOHTCKCTC HpaBOBOﬁ CUCTEMBI,
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— aHaIM3  JIEUCTBYIOLIETO  3aKOHOJATEIbCTBA M HOPMATHBHBIX
MATEPUAIIOB, OTHOCSIIUXCSA K 3aIIUTE 3TUX IPAB;

— orneHka 3((PEKTUBHOCTH TPUMEHEHUS 3aKOHOB B CYyJICOHOW W
MIPABOOXPAHUTEIBHON AEATEIIBHOCTHA B CIydasXx HapYyLIICHUS JIMYHBIX
HEUMYIIECTBEHHBIX IPaB;

— BBIpaOOTKa CTpaTeru I YJAY4YIICHUS 3aKOHOJATENIbCTBA M
MOBBIIICHUS 3alIUTHl HEUMYIIIECTBEHHBIX MPAB JTUYHOCTH;

— HCCJIENOBAaHHE OCHOBHBIX TPYJIHOCTEH, C KOTOPBIMH TpPaXKIaHE
CTAJKUBAIOTCS TMpPU OOECIEUCHUH CBOUX IMpaB, M MPOBEICHUE
JIETAJIbHOTO aHAJIN3a 3TUX MPENSATCTBUM;

— HCCJIENOBAaHME BO3MOXXHOCTH aJanTaldd MEXAYHApPOJHBIX METOIUK
3alIUTHl JIMYHBIX HEHUMYIIECTBEHHBIX IIPaB K HAIUUOHAIbHBIM
YCJIOBUSIM;

Mertononmoruss HCCAEAOBAHUS TMPEACTABICHA JOTMATUYECKHUM METOJIOM
MO3HAHUS W BKJIIOYAET B ce0sl aHAIU3 U JIETAIbHOE U3JI0KEHHE YCTAHOBJIECHHBIX
MPaBOBBIX NPHUHIIUIIOB. B pabore Takke HCIOIB3YIOTCSA TaKue OOIIeHay4YHBIC
METO/Ibl, KaK CHCTEMHBI METOJ M HCTOPUYECKUUA METOHA. Tak e Hallell CBOE
MIPUMEHEHHUE B MCCIICAOBAHUNA METOJI MMPAKTUYECKON pean3aliy, 1eJIb KOTOPOTO
MPAKTHYECKOE OCYIIECTBICHHE IOPUIMUYECKUX HOPM M CIIOCOOBI YSICHCHHS CYTH
nmpaBoBOro  akta. DOpMAIBHO-IOPUANYECKUNA  METOJl  HCMOJIB3YETCS  MIpH
bopMyIMPOBAHUH FOPUTAYECKUX TTOHITHI U KaTETOPHUH.

TeopeTudeckyro 0a3y ucciieIoBaHus 00pa3yrT IOPUINYECKIE MOHOTpaduu u
NepuoMyYecKkasl HaydyHas JIMTepaTypa, TOCBSIICHHBIE KakK MpoOJeMaTUKe
pean3alyu JaHHBIX MPAB, TAK U CUCTEMAaM HX 3aIUTHl U aKTyaJIbHBIM BOIIPOCAM,
BO3HHUKAIOIIMM B TMPABONPUMEHUTEILHON TMPAKTUKE TPU OOECIEUCHUH OSTHUX
3aKOHOAATEILHO TapaHTUPOBAHHBIX CcB0OOA. B wacTHOCTH, pabOTBHI TaKuX
M3BECTHBIX OTE€UECTBEHHBIX IMpaBoBe/ioB kKak AHucumoB A. JI. u bapanos A. A.,
OBUTM TIOCBSIIIICHBI 3al[UTEe YECTH W JOCTOMHCTBAa TpaxaaH B Poccuiickoit

denepanuu.



B kauectBe HOpMaTUBHOW 0a3bl MCCIEAOBAHUSA BBICTYNMAIOT MOJOXKEHUS
OTEUYECTBEHHOI'0 3aKOHOJATENbCTBA, M TMPEKIE BCETro, HOPMbI [ pakIaHCKOTO
kojiekca Poccuiickoit ®enepanum (cratbu 150, 151, 1251) u KoncTurtyiuu
Poccuiickoit ®enepanuu (ctatbu 23-25) B KOTOPBIX COJAEpKATCS IpaBUiia
peanu3anuMyu UHCTUTYTa 3allUThl JUYHBIX HEUMYUIECTBEHHBIX NpaB Ipa)xJaH B
Poccuniickoit @eaepanuu U1 B TOM YHCIIE€ 3aKOHBI, PETYIHPYIOIINE KOHKPETHBIC
aCIEKThI JIMYHBIX HEMMYIIIECTBEHHBIX IMpaB, Takue kak, denepanbHbiil 3akoH «O0
uHdopMaIuu, HHPOPMALUOHHBIX TEXHOJOTUAX M O 3alUTe HHPOPMALUNY,
@enepanbHbli 3aKOH «O mepcoHaNbHBIX JaHHBIX» U 3akoH P® «O cpencrBax
MacCcoBOI MH(POPMALIHI.

CtpykTypa paOOThl BKIIOYAET BBEJCHUE, OCHOBHYIO YaCTbh, COCTOSIIYIO U3
TpeX IJaB, B COBOKYITHOCTHU BKJIIOUYAIOIIMX IIECTh MaparpadoB, 3aKIOYCHUE, B
KOTOPOM COJIepKaTcsl BBIBOJIBI 10 TMPOJACIAHHONW padoTe, a TakKe CIUCOK

HCII0JIb30BaHHOU JIUTCPATYPhI 1 UCITOJIB30BAHHBIX HCTOYHHUKOB.



I'naBa 1 IlousiTHe ¥ MPU3HAKH JTHYHBIX HEMMYIIECTBEHHBIX NPaB

1.1 Onpenenenue JUYHBIX HEUMYIIECTBEHHBIX MIPaB

[TynkT nepsbiii ctathu 150 I'paskmanckoro kogekca Poccuiickoit @enepanuu
[5] comepxuT OTKPBITHIN NIepeUeHh HEMAaTEPHAIbHBIX 0J1ar, KOTOPbIE MPUHAIICKAT
rpakJIaHUHY OT POXKIACHUS WK B CUITY 3aKOHA. 3aKOHO/IaTeJIb BKIIIOYAET B JJAHHBIN
MepEeUYeHb  JKU3Hb W  3J0POBBbE,  JIOCTOMHCTBO  JIMYHOCTHU,  JIMYHYIO
HEMPUKOCHOBEHHOCTh, 4Ye€CTh U  J00OpOe UMs, JEJOBYK  pEMyTaluio,
HEMPUKOCHOBEHHOCTh YaCTHOM >KU3HU, HEMPUKOCHOBEHHOCTh JKUJIUILA, JINYHYIO U
CEMEHMHYIO TaliHy, CBOOOIy TepeIBIKEHUS, CBOOOTY BBIOOpa MecTa NMpeObIBaHUS U
KUTEIbCTBA, UM IpakJIaHNHA, aBTOPCTBO U MHBIE HEMAaTepUalibHbIC Oara.

HenepenaBaeMoCTh M1 HEOTUYXJAAEMOCTh XapAKTEPU3YIOT BCE YIIOMSIHYTHIE
Oylara, 4To MOJYEPKUBACT WX TECHYIO CBS3b C HHAUBUIYATBHOCTBIO KaXIOTO
YyeJoBeKa.

IIpu ananmze nmyHkra 2 cratbu 150 I'paxxnanckoro koaekca Poccuiickoi
deneparuu  HEOOXOAUMO OTMETHTh, YTO 3aKOHOJATEIb WCIOJIB3YET TEPMHUH
"TUYHBIC HEUMYIIECTBEHHBIE MTpaBa’" BMECTE C IOHIATHEM "HeEMaTepHalibHbIe Oara'.
DTO coueTaHHe TEPMHUHOB YKAa3bIBACT HA B3aHUMOCBSI3b MEKy 00BEKTOM MPABOBOM
3aIIUTHI U CYOBEKTUBHBIM ITPAaBOM Ha JJAHHBIA OOBEKT.

HopmaTtuBHOe perynupoBaHue NMpeaycMaTpUBACT 3aIIUTY HEMATEPUATIbHBIX
0J1ar B COOTBETCTBUU C TOJIOKEHUSAMU [ pakIaHCKOTO KOJIEKCA U IPYTHUX 3aKOHOB B
CllydasiX ¥ TIOPsIIKe, UMM MTPEyCMOTPEHHBIX [5].

3akoHomaTenbHass  (OPMYJTUPOBKA  CONEPKHUT TaKXKE YKa3aHWE Ha
BO3MOXXHOCTh ~ NPUMEHEHHMS  CIOCOOOB  3alllUThl  TPAKIAHCKUX  TIPaB,
npeaycMoTpeHHbix cratbeid 12 'K P®, B Tex cayuasx u mnpeaenax, Korja
WCIIOJIb30BAaHUE TaKWX CIOCOOOB BBITEKACT W3 CYIIECTBA HAPYIIEHHOTO
HEeMaTepUAILHOTO Ojlara WM JMYHOTO HEUMYIIECTBEHHOIO TpaBa, a TaKke

XapakTepa mocieacTBuil HapymeHus. [1ogo0HbI moaX0a MO3BONISIET 00€CTIeunTh



THOKOCTh TIPAaBOBOTO PETYJIUPOBAHUS W YYECTh CHENU(PHKY pPa3IUIHBIX BUJIOB
HEMaTepHaIbHbIX OJIar.

[TynkT BTOopoi ctateu 150 'K PO npemycmarprBaeT KOHKPETHBIE CIIOCOOBI
3alIUThl HEMATEepHAIBHBIX OJar B cloyyasx, KOTJa TOTrO TpeOyIOT HHTEpechl
rpaxxganuHa. Cpeau Takux crocoO0B 3aKOHOZATENb HA3bIBAET MPU3HAHKUE CYJIOM
dakTa HapyUIEHUS IMYHOTO HEMMYIIECTBEHHOTO MpaBa, OMyOJIUMKOBAaHUE PEIICHUS
CyJa O J[ONYyIIEHHOM HapylIEHWH, INPECEYCHHE WJIM 3alpeuieHue JACCTBUM,
HapyUIAMUX WK CO3JA0IINX YIrpO3y HapyLIECHHS JUYHOTO HEUMYIIECTBEHHOTO
npaBa JuOO TOCATaIIUX WM CO3JAIIIMX YIpo3y IOcsAraTelibcTBa Ha
HeMarepuaibHoe Onaro. JlaHHble CHOCOOBI  3aIMTHI  HAIpaBJEHbl  Ha
BOCCTAHOBJICHUE HAPYIICHHOTO IIOJOKEHUS W MPENOTBpPAlIEHUE aJlbHEUIINX
MOCSTaTENIbCTB Ha OXPaHsEMbIE€ 3aKOHOM HEMaTepHuaibHble Oara.

[Ipu n3yuyenuu nynkra 1 crareu 151 I'paxxmanckoro xoxekca Poccuiickoi
denepanui MOKHO OTMETUTh, UYTO MPH PETYIUPOBAHUU BOMPOCOB BO3MEIICHUS
MOpaJibHOTO  ymiepOa 3aKOHOJaTellb ONMUpaeTCs Ha TMOHSATUE  'JHYHbBIC
HeuMyIecTBeHHbIE mpaBa’". CoraacHO JaHHOW HOpME, MOpaJbHBIA yIIiepO B BUIE
bU3MYeCKUX WIM JTHYECKUX CTPaJlaHUl MOXKET BO3HUKHYTh BCIIEJCTBUE
HapyIlIeHUs JIMYHBIX HEUMYIIIECTBEHHBIX MPAB rpa)kIaHWHA WM BMEIIATEIbCTBA B
€ro JTyXOBHBIE 0J1ara, a TAaKXKe B IPYTUX CUTYyaIUsIX, TPETYCMOTPEHHBIX 3aKOHOM. B
JEUCTBYIOLIEM 3aKOHOJIATEIbCTBE OTCYTCTBYET YETKOE OMNPEEICHUE JIMYHBIX
HEUMYILECTBEHHBIX MPaB, YTO 3aTPYAHSAET IPUMEHEHUE HOPM Ha nipakTuke. Hopmbl
YKa3bIBalOT Ha BO3MOXKHOCTh CyJa 0O0s3aTh HapyLIUTENs BO3MECTUTH BpEIl B
JeHeKHOU opme. 3aKOHOAATENb HE Pa3bSCHSAET COOTHOLIEHUE MOHATUN «JIUYHbIE
HEMMYIIIECTBEHHBIC TpaBa» M «HEMarepuajabHbie Omara». [[ns mnoHuMaHus
HEOOXOAMMO JOKTPUHAIIBHOE pa3bsICHEHUE COOTBETCTBYIOIIUX HHCTUTYTOB
IPaXKJIaHCKOTO IpaBa.

B cyneGHoil mpakThke BO3HHUKAIOT TPYAHOCTH H3-3a OTCYTCTBHUS TOYHOTO
OTPENICJICHUS] JIMYHBIX HEUMYIIIECTBEHHBIX MpPaB, YTO MEIIACT MOHUMAHUIO HX

npupoasl  [19]. Pa3Hormacusi BO3HMKAlOT W3-32  HEONPEACICHHOCTH B



pasrpaHUYCHUH HEMAaTePUANbHBIX OJlar W JIMYHBIX HEWMYIIECTBCHHBIX TIPaB,
KacaromuXxcsi 00bEKTOB ITPABOBOM 3aIUTHI M CIIOCOOOB oOecreueHus. [4].

JA.I'. PasunkoB [21; c. 26] B cBoeM HCCICAOBAHUU IOAYEPKHUBACT
HEPa3phIBHYIO CBS3b JIMYHBIX HEUMYIIECTBEHHBIX TIpaB C YEJIIOBEUECKOU
JMYHOCTBIO, YKa3bIBasi HA HEBO3MOKHOCTh UX OTUYKJICHHUS ITOCPEICTBOM JIapEHUs,
MPOJIaXKH, HACJIeOBAaHUS WM JIIOOBIX JIPYTUX CIOCOOOB TMepenadyr. ABTOP
aKIICHTUPYEeT BHHMAHHWE Ha TOM, YTO JaHHBIE IpaBa CIyXaT BBISIBICHUIO U
Pa3BUTHIO MHAMBUAYAIBHBIX CIOCOOHOCTEHW nuuHOCTU. PaszuHkoB (opmynupyer
CYITHOCTh PacCMaTPUBAEMOTO IIOHATHS CAMOCTOSTEIHHO, HE CBS3BIBAS €r0 C
KaTeropuel HeMaTepruaabHbIX OJIar.

M.IO. Jlecpix B cBoux paborax [12; c. 30] omnmceIBaeT JHYHBIC
HEMMYIIIECTBEHHBIC TTpaBa, pacCCMaTPUBas X KaKk HEMaTepHaIbHBIC OJ1ara, KOTOPbhIe
SBJISIOTCSI HEOTHEMJIEMOM YaCThIO JIMYHOCTH U MPUCYIIH YETOBEKY C POXKJICHUS, HE
nojyjieXxa mnepeaadye. DTy KoHuenuuwo aonoiHsetr A.JI. Anucumon [1; c. 102],
yTBEp)KIas, 4YTO TakKue Oyiara OJHOBPEMEHHO (YHKIIMOHUPYIOT KakK JINYHBIC
HEMMYIIIECTBEHHBIE TMpaBa M KaK OOBEKThl, HA KOTOPBIE PACIPOCTPAHSIIOTCS
rpaXJIaHCKHE TTpaBa, OJUYEPKUBAsI KX JBOMHYIO IPUPOIY B TPAaBOBOM KOHTEKCTE.

UccnenoBatenun w3  yKa3aHHOW  TPYNIBl  MPEACTABISIOT  JIMYHBIC
HEMMYIIIECTBEHHBIE TMpaBa KaK YacThb HEMaTepuajbHBIX OJlar, KOTOpbHIC
MO/IPa3yMEBAIOT MPABOBYIO 3AITUTY JIMYHOCTH, BKIIFOUAsi OXpaHy €€ SMOIUH, YyBCTB
U MopalbHBIX IIeHHOCTeH [7]. OHM yTBEp)KIAIOT, YTO STH TMpaBa COCTABIISIOT
BOXHBI aCIMEeKT YeJOBEYCCKOTO OBITHS, TaKOH KaK 4YeCTh, JOCTOWHCTBO,
HEITPUKOCHOBEHHOCTh YAaCTHOW »HW3HM, aBTOPCKHWE IpaBa W APYTHE CMEKHBIC
MOJITHOMOYHSI, 00paszys cepy JINIHON HEMPUKOCHOBEHHOCTH.

K umciy HemarepuaabHBIX aKTHBOB NPHHAJICKAT Pa3IUYHBIC JIEMCHTHI,
TECHO CBSI3aHHBIC C MHANBUYaTbHOCTHIO UETIOBEKA, OT JTMYHBIX MPAB, HE CBI3aHHBIX
C BJIaJICHUEM UMYIIECTBOM, JI0 APYTUX 3HAYMMBIX acrekToB [14]. B sty kateroputo
BXOJIST TaKME aCTEKThI, KaK IIPaBO Ha CBOE UMsI, CBO0O0/1a TICPEMEIIICHUS, YBAKCHUE
B JICJIOBOM Cpejie, aBTOPCKUE MpaBa Ha TBOPUYECKUE MPON3BEICHUS U MHOTHUE JIPYTHE

[10]. Otu Onara o61ama0T 0OCOOCHHOCTSIMH, TAKUMHU KaK HEBO3MOKHOCTh IIepe1adun
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WJIU TPOJIa’KU, U MpaBa Ha HUX BO3HUKAIOT aBTOMATUYECKU MPU POXKICHUU WIH B
CUJTY 3aKOHA.

JInduHble HEMMYILIECTBEHHBIE NpaBa M TMOHSITHE «HEMAaTepualbHbIC Oyaray
CBSI3aHbl TakKUM OOpa3oM, UYTO JMYHBIE HEUMYIIECTBEHHbIC IIpaBa BXOJAT B
KaTeropuio HeMaTepualibHbIX OJ1ar [11]. OHHU SBISIOTCS 4aCcThIO OOIIMPHOTO HAOOPA
HEMaTepUaNbHBIX I[IEHHOCTEW, 3alllMIIaeMbIX 3aKOHOJATEIbCTBOM  COTJIACHO
['paxxnanckomy koxaekcy Poccuiickon ®epepanuu M JIpyrMM  HOPMATHUBHBIM
nokymeHTaMm. l[loaromy, JIMYHBIE HEMMYIIECTBEHHBIC IpaBa SIBIAIOTCS YaCThIO
Oosiee oOIIEd CHUCTEMbl HEMaTepUalbHBIX Onar, KOTOpbIC 3alIUIIAOTCS
JCHCTBYIONUM 3aKOHOAaTeIbcTBOM [13].

B uccnenoBanusix yudensix JI.JI. UynenkoBoit u B.B. Panbko [22; c. 110]
MOAYEPKUBACTCS CTPYKTypa OJiar B MPaBOBOM TE€OPUHU, KOTOpPAsi BHICTpAUBAETCA Ha
NBYyX ypoBHsX. [lepBbiii ypoBEeHb CBS3aH C HEMAaTepUAIbHBIMHU OJaramu, TECHO
CBSI3aHHBIMH C MHIWBHIYaJbHOCTHIO UX Biajeibla. Ha BTopoM ypoBHE HaXOasATCS
JUYHBbIE HEUMYIIECTBEHHBIE MpaBa, KOTOPbIE MOTYT COOTBETCTBOBATh YKa3aHHBIM
HEMaTepHaIbHBIM OJ1araM WU CyIECTBOBATh HE3aBUCHUMO OT HUX.

B pa6ote B.C. Tosctoro [32; c. 78], npencTaBiIeHO ONpPEACICHUE JTUYHBIX
HEUMYIIECTBEHHbIX TpaB. Ilo ero TpakToBKe, 3TU MpaBa CBSA3AHbI C
HEMaTepUAIbHBIMU aKTUBAMH W OTPAKAIOT pa3peméHHble (OpMbI TOBEACHUS
WHJMBUJOB B OTHOIICHUU 3TUX aKTUBOB. TOJCTON MOMUEpPKUBAET, UTO 3allUTa B
paMKax Tpa)kJaHCKOTO IpaBa paclpOCTPaHIETCs HE Ha caM OOBEKT, a Ha TpaBa K
HEMY, YTO TakK)Xe MPUMEHHMO K HeMaTepualibHbIM OJjiaraM, O 4éM TOBOPHUTCS B
cratbe 128 ['paxkganckoro kogekca P@D. Ananmorus ¢ npaBamMu Ha HEIBUKUMOCTh
MOTYEPKUBACT, YTO B IICHTPE BHUMAHUS TPAXKJAHCKOTO MpaBa - MpaBa Ha 0ObEKTHI,
a HE caMU OOBEKTHI.

CymectByer nerampHoe wuccienoBanue A. C. CobOaukuHa O TpHU3HAKAX
JUYHBIX HEUMYIICCTBEHHBIX TIPpaB W HX OMNpeAesieHne Kak aOCOJTIOTHOTO
CyOBEKTUBHOTO  TIpakAaHCKOTO  TpaBa, BO3HMKAKOIIETO B  OTHOIICHUU
HEMaTepUANIbHBIX OJar ¢ TeNbl0 OOECIeUeHUs BBISIBICHUS W COXPaHEHUS

HHAWBUAYAJIBHOCTU  JIMYHOCTH. OTMe‘laCTC}I, 4dTO OTH  IIpaBa 06H3,Z[3IOT
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YHUKaJIbHBIMU Y€PTAMH, OTINYAIOIIUMH UX OT UMYILIECTBEHHBIX MPAB, COIJIACHO A.
C. Cobaukuny [29; c. 295].

B pa6orax yuensix A.}O. Crenkoa u A.H. Kokopesa [31; c. 88] mpoBoautcs
KOMIUIEKCHOE MCCJIEIOBAaHUE CBS3UM MEXAY JIMYHBIMH HEUMYIECTBEHHBIMU
MPaBOOTHOIICHUSIMU M HEMAaTepuajbHBIMU OJaraMu B paMKax pPOCCHUICKOTO
rpaxxaaHckoro mnpaBa. OHU HCMONB3YIOT HOPMAaTHBHBIE akThl ['pa)kmaHCKOro
kozekca Poccuiickon @enepannu v Ipyrue 3aKOHOAATEIIbHBIE JIOKYMEHTHI, a TAKKE
JOTIONHSIIOT aHAIU3 TOKTPUHOM U MPAKTUKOW MPUMEHEHUS IPa’KIaHCKO-TIPABOBBIX
HOPM.

CnenuanucTbl OTMEYAIOT, YTO BAXKHOCTh HEMATEpPUAIbHBIX OJiar, TAKUX Kak
KU3Hb, 3JJ0POBbE, YECTh, JIOCTOMHCTBO, TUYHASI HEMTPUKOCHOBEHHOCTH U MOI0OHbBIE
IIEHHOCTH, 3aKJII0YAETCS B TOM, YTO OHU SIBJISIFOTCS] YHUKAJILHBIMU U HEOTJEITUMBIMU
mpaBaMy KaXJ0TO MHAMBHAA. DTOT (HaKTOp IpHUaeT UM OCOOYI0 3HAUYUMOCTH B
paMKax rpakJaHCKHUX MTPaBOBBIX HOPM.

Hccnenosanne A.M. KonbsikoBa [8; ¢. 46] 3aTparuBaet B3auMOCBSA3b MEXIY
HEMaTepUaTbHBIMU OJIaraMu M JIMYHBIMA HEUMYIIIECTBEHHBIMH TTPaBaMU, BBISBIISS
UX TECHYIO KOPPEJSILHIO. YTBEpXKAAETCs, YTO Y4YET HeMaTepHalbHBIX Ojar mpu
ONpENICICHNH COAEPKAHUS M MEXAHH3MOB 3AIMUTHI JIMYHBIX HEUMYIIECTBEHHBIX
MpaB B TpaXkIaHCKOM IPaBe WIPaeT 3HAYUTEIbHYIO POJIb ISl NPAKTHKU
MPABONIPUMEHEHUS U JadbHEUIIIEr0 pa3BUTHS IOPUIUYECKOU IOKTPUHBI.

Uccnenosatens C.C. Kanman [6; c¢. 105] ormedaer, YTO JHYHBIC
HEMMYIIIECTBEHHBIE IMpPaBa 3aHUMAIOT Ba)KHOE MECTO B CHCTEME T'PaxJAAHCKOTO
1paBa, MOCKOJIbKY OHHM HAMpaBJIEHbI HA 3aIlIUTY UHTEPECOB JUYHOCTH, CBA3AHHBIX C
ee JIOCTOMHCTBOM, CBOOO/I0M U HEMTPUKOCHOBEHHOCTHIO. ABTOP MOAYEPKUBAET, UTO
MOHSTUE JTUYHBIX HEMMYILIECTBEHHBIX MIPaB MPEACTaBIsET COOON COCTAaBHYIO YaCTh
IpaXKIaHCKUX NIPaB U HEMOCPEICTBEHHO CBA3AHO C UHIUBUIYAIbHBIMU HHTEPECAMU
JUYHOCTH.

BaxxHO MOHMMATh, YTO CYHIECTBYIOT pa3Hble CIOCOObI KIaCCU(pUKALMU
JUYHBIX HEMMYIIIECTBEHHBIX MpaB. VccienoBaTenb NOAUYEPKUBAET, YTO 3TH IpaBa

HUIrparOT KIIIOYCBYIO POJb B oOecrneyeHU HCTIPUKOCHOBCHHOCTH, CBO60,Z[I>I )41
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JIOCTOMHCTBA 4enoBeka. OHM MOMOrarT 3alllUIlaTh HHTEPEChl JIUYHOCTH U
rapanTupyiorT e€ mpaBa U cB0OOOJIbL. [l03TOMYy CTPYKTYpUpPOBaHHBIM MOIXOA K
MOHMMAHUI0O M TIPUMEHEHHUIO S3THX MpaB BaXeH IS MPaKTUKHU. PasziuduHbie
KPUTEPHUH, TAKHE KaK CYOBEKTHBIE U 00 BEKTHBIC MIPU3HAKH, COJICPKAHKE U CTIOCOOBI
3aIUThI, UCIIOJB3YIOTCS JJIs Kiaccu(pUKaIMK 3TUX TpaB. B rpakmanckoM mpase
C.C. Kangan BbIZeIseT 3HAYUMOCTb JIMYHBIX HEHWMYIIECTBEHHBIX MpaB U HX
00s13aTEBHYIO POJIHb B 3AITUTE HHTEPECOB TPAKIAH, TOTICPKUBAS UX MECTO.

JInyHple HEWMYIECTBEHHBIE IIpaBa OTIUYAIOTCS OT HMYIIECCTBEHHBIX
OCHOBHBIM 00pa3oM, COriacHO ydeHomy. MmMmeromine HemaTepuaabHyIO MPUPOY,
OHM HE MOTYT OBbITh BBIPXKECHBI B JICHE)KHOM SKBHUBAJICHTE TOYHO, MOCKOJIBKY HE
MMEIOT MMYIIECTBEHHOW COCTaBJISAIOIICH, KOTOpas Obl COOTBETCTBOBAJIA JAPYTUM
auram [15].

OxpaHa HpPaBCTBEHHOW 3HAYMMOCTH JIMYHOCTH W TOOIIPEHUE PA3BUTHUS €&
WHJIMBUIYaJIbHOCTH OCYIIECTBIISIOTCA Yepe3 JTUUHbIC HEMAaTEpUaIbHbIC IIpaBa. OTH
npaBa MOAACPKUBAIOT YHUKAIHHOCTh KaXJOTO YEJIOBEKa M €ro CamMOOBITHOCTD.
BaxHo oTMETHTB, 4TO npH (HOPMUPOBAHUM WHIWBHIYATbHOCTH TPAXKIaHE OTIAFOT
MpEANOUYTeHUE HMMEHHO JTUM IIpaBaM, XOTS Yy KaXJOro €cTh CBOW Habop
UMYIIIECTBEHHBIX TpaB. OTIWYUTEIbHON YEPTOM JTUYHBIX HEMaTepPHAIbHBIX IpaB
SBIISIETCSA UX O0BEKT — HEMaTepualibHbIe OJlara U Pe3yibTaThl HHTEILICKTYaIbHOM
nesTebHoCTH [16]. DT Giiara BKIIIOUYAIOT B ¢e0S KHU3Hb, 3JI0POBbE, TOCTOMHCTRO,
HEMPUKOCHOBEHHOCTh YACTHOM JKM3HHU U MIPOYUE CXOIHBIE IIEHHOCTH.

AHaJIM3 CyNIECTBYIOIIUX 3aKOHOAATEIBHBIX U TEOPETUUYECKUX IMOJXO0JIOB K
IpaXJIaHCKOMY TIpaBy B Poccuu BBISBIISET OTCYTCTBUE OOIICIPUHSATON KOHIICTIIUN
OTHOCHUTEJIbHO JIMYHBIX HEHUMYIIECTBEHHBIX MpaB. 3aKOHbl HE MPEIOCTABIISIOT
YETKOrO0  OMpEeNeSieHusT HJTUM IIpaBaM, OTpPaHUYUBAsCh JIMIIb  CIIHMCKOM
HEMAaTePHAIBHBIX aKTUBOB M IOTYCPKHBAs UX HEMEPEAaBaCMbIiA XapaKTep.

B akagemuyeckom OOCYXIEHHHM TPUHATO pa3jinNdaTh JIBE€ OCHOBHBIC
KOHIICNIIMM B TPAKTOBKE JIMYHBIX HEUMYIIECTBEHHBIX MpaB. B pamkax mnepBoi
KOHIICTIIIUU, 3TH MPaBa MPEACTABISIIOT CO00I HE3aBUCUMYIO MPABOBYIO KaTETOPHIO,

KOTOpas HECPA3pbIBHO CBsA3aHA C HHAWBUAYAJIbHOCTBIO YCJIOBCKA WM HAIIPABJICHA Ha
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e€ 3amuTy. BTOpas KOHUENIMS BKJIIOYAET JIMYHBIE HEMMYIICCTBEHHBIE IIPaBa B
OOIIMPHBINA KJIACC HEMaTEePHAIbHBIX aKTUBOB, pacCCMaTpPUBas MX KaK CyObEKTHBHbBIE
IIpaBa, CBS3aHHBIE C TAKUMU AKTUBAMU.

HeonHo3HauHOCTH B ONPENEIICHUSX u Ppa3IMIHIX MEKY
«HEMaTepUaJIbHBIMU OJlaraMu» M «IMYHBIMM HEHUMYILECTBEHHBIMH IPaBaMU»
3aTPYJHSET MPAKTUUYECKOE INPUMEHEHHE M MOJYEPKUBAET HEOOXOAMMOCTh HX
JETAJIbHOIO0 TEOPETUUYECKOTO HU3ydeHMs. Bompeku pasinuusM B JTOKTPUHAIBHBIX
UHTEPIIPETALNUAX,  OOJIBIIMHCTBO  YYEHBIX  [PHU3HAIOT, 4YTO  JINYHbIC
HEMMYILIECTBEHHBIE MpaBa 00JaJat0T a0COJIOTHBIM XapaKTEpPOM, OHU HE HMEIOT
MAaTEpUAIBHOTO BBIPAKEHUS M CIIYKAT 3alUTE LEHHOCTEW JIMYHOCTH, TAKUX KAK
JIOCTOMHCTBO, CB000/1a U HEMPUKOCHOBEHHOCTb.

CymecrtByronias IIpaBoOBas HEOIPEAEIEHHOCTh 00yCIIOBIIMBAET
HEOOXOJMMOCTh BbIPAOOTKH €IMHOTO0 KOHLENTYaJbHOTO MOAX0/Aa K IMOHUMaHHUIO
JMYHBIX HEUMYUIECTBEHHBIX MIPaB, UTO MO3BOJIUT 00ecneunuTh Ooee 3 (HEKTUBHYIO
3aIUTy HEMAaTepUalIbHBIX HMHTEPECOB TPaKIaH M €AMHOOOpAa3HOE MPUMEHEHUE

COOTBETCTBYIOIIUX ITPABOBBIX HOPM.

1.2 Ilpu3HaKH 1 0COOEHHOCTH JTUYHBIX HEUMYIIECTBEHHBIX MPaB

JInyHbIe HEUMYIIIECTBEHHBIE MPaBa MPEACTABISIOT COO0M 0COOYIO KATETOPUIO
CyOBEKTUBHBIX TPaB, KOTOPbIE TECHO CBSI3aHBI C JMYHOCTHIO WX HOCUTENS H
HaIlpaBJICHbl Ha WHIWBHIyaIH3aIlMI0 CYOBhEKTa MPAaBOOTHOIICHUH. J[aHHBIE MpaBa
o0NamaloT  pAOOM  XapaKTEPHBIX  OCOOCHHOCTEHW, OTIMYAIOIUX HMX  OT
UMYIIECTBEHHBIX TpaB ©  ONPEACIAIONIMX  CIeIMUPUKY UX  TPABOBOTO
peryIupoBaHus.

HeoTuyxgaeMocTh COCTaBISIET OCHOBHYIO XapaKTEPUCTUKY JIMYHBIX
HEMMYIIIECTBEHHBIX MPaB, MOCKOJIbKY OHU HEPa3phIBHO CBS3aHBI C JUYHOCTHIO
YeJIOBEKa U HEe MOTYT OBITh ITepeAaHbl IPYTUM JIUIIAM HH TI0 JIOTOBOPY, HH B TTOPSIIKE
YHHMBEpPCaJIbHOTO MpaBonpeeMcTBa. HemepenaBaeMocTh yKa3aHHBIX IPAaB 03HAYAET

HCBO3MOXHOCTb MX OTUYXKACHHWA HUIIM IICPEX0Ja K HACICAHUKAM, 3a UCKIIIOYCHUCM
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OTIENBHBIX CIy4aeB, MPEIyCMOTPEHHBIX 3aKOHOM, KOTJa JIOMYyCKAaeTcs 3alluTa
HEKOTOPBIX JINYHBIX HEUMYIIIECTBEHHBIX MPAB YMEPIIETO €ro MPaBONpPEeeMHUKAMH.

AOGCONIOTHBIN XapakTep JUYHBIX HEMMYILECTBEHHBIX IPAB MPOSBISETCS B
TOM, YTO MM KOPPECHOHIUPYET OOS3aHHOCTh HEOMPEACIEHHOTO0 Kpyra JIUIL
BO3CPKUBATHCS OT HAapyIIEHHs JaHHBIX MpaB. Bce y4yacTHHKM Tpa)kIaHCKOTO
obopoTra 00s3aHbI yBakaTh M HE HapyllaTh JHYHbIE HEHMYIIECTBEHHBIC IpaBa
KaXXI0ro CyOBEKTa, UTO CO3JAET MPaBOBYIO OCHOBY AJIs UX d(D(PEKTUBHOMN 3aIIUTHI.

BHeskoHOMHUECKHIT XapaKTep JIMYHBIX HEHMMYIIECTBEHHBIX MpPaB O3HAYaeT
OTCYTCTBHE y HUX JCHE)KHON OIEHKM M HEBO3MOXHOCTh HMX HCIOJIH30BAaHUS B
KayecTBE OOBEKTa TOBAPHO-IICHEKHBIX OTHOIIECHUH. J[aHHBIE TpaBa HE UMEIOT
UMYILIECTBEHHOTO COJEP)KAHHUSA W HAalpaBi€Hbl Ha YAOBIETBOPEHHUE JyXOBHBIX
NOTPEOHOCTEN  JIMYHOCTH, OOECIeYeHWe €€  COLUMAJbHOTO  cTraryca |
VHAMBHUIyaJIU3allH B OOILIECTBE.

[IpaBo Ha *U3HP KaK OCHOBOIOJIArarollee JUYHOE HENMYILIECTBEHHOE MPaBO
BKJIFOUAET B €01 BO3MOXHOCTh U€JIOBEKa CAMOCTOSATEIBHO PaCIOpPsKATHCS CBOSH
KU3HBIO, MPaBO Ha O€30MaCHOCTh, MEIUIMHCKYIO MOMOIIb U OJaronpUsTHYIO
OKpyXarmyio cpeny. llpaBoBas oxpaHa KH3HH OOECIIEUYMBACTCS HE TOJBKO
IPaXIaHCKMM, HO M KOHCTUTYLIMOHHBIM, YTOJIOBHBIM M aJMHUHUCTPATUBHBIM
3aKOHOJIATEILCTBOM [5].

[IpaBo Ha 3M0pOBBE TECHO CBS3aHO C TMPABOM Ha JKU3Hb W BKIIIOYAET
BO3MOXKHOCTh MOJJEPKHUBaTh (PU3MUECKOE M IICUXUYECKOe OJaronoiyuue,
MoJydyaTh KBaTU(UIIMPOBAHHYI0 MEIUIMHCKYIO TIOMOINb, HaXOJUThCI B
OnaronpusTHOM AJIs 3I0pPOBbs OKpYsKatolei cpene. Hapymenne mpasa Ha 310pOBbe
MOJKET MOBJIEYb 00A3aHHOCTH IPUUMHUTEIIS BpeZa BO3SMECTUTh MOPAJIbHBIN Bpel U
pacxojiel Ha JieueHue [25].

JIOCTOMHCTBO JIMYHOCTU TMpPEJCTaBiIsieT CcOo0ON MpU3HAHHWE IIEHHOCTHU
YeJioBeKa KakK JIMYHOCTH, €ro IpaBa Ha YBa)XEHHE CO CTOPOHBI OKPY’KAIOLIUX U
camoyBakeHue. [locsraTenscTBa Ha JOCTOMHCTBO JTUYHOCTH MOTYT BBIPA)KAThCS B
YHIDKAIOIIUX YEJIOBEeKa JEHCTBUSIX, OCKOPOJICHUSIX, pACIPOCTPAHEHUH OPOYAIINX

CBeﬂeHHﬁ, 4TO BJICUCT IPUMCHCHUC MCP Fpa}K,HaHCKO-HpaBOBOﬁ 3alIUTHhI.
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JInuHasi HEMPUKOCHOBEHHOCTh OXBAaThIBACT (DU3MUECKYI0 M TICHUXUYECKYIO
HEIIPUKOCHOBEHHOCTh  YEJIOBEKA, BKIIIOYAsl ~ HENONMYCTHMOCTh  JIIOOBIX
HACWJIbCTBEHHBIX JICHCTBUM, OTpaHUYEHUS] CBOOOBI MEPEABIKEHNS 0€3 3aKOHHBIX
OCHOBAHMM, MPUHYXJACHUS K COBEPIICHHUIO KAKUX-THOO NEHCTBUU MPOTHB BOJHU
muna. HapymeHnne mmyHoi HENPUKOCHOBEHHOCTH MOJKET IOBJIEYb KaK IPak1aHCKO-
IIPaBOBYIO, TAK ¥ YTOJIOBHYIO OTBETCTBEHHOCTb.

YecTb ¥ 100poe UM Kak JJMYHbIE HEUMYIIECTBEHHBIE NIPABA XaPAKTEPU3YIOT
COLIMAJIbHYIO OIIEHKY JMYHOCTH, €€ PEeNyTalHio B OOLIecTBE. 3alluTa 4ecTd U
100pOro MMEHHU OCYILECTBIIAETCS IyTEM ONPOBEPKEHMS TOPOYAILUX CBEJICHUMN, HE
COOTBETCTBYIOIIMX JIEMCTBUTEIBHOCTH, KOMIIEHCAlMM MOPAJIBHOIO Bpega u
BOCCTAHOBJICHMsI HAPYLICHHBIX NPaB B UHOU (hopMme.

JlenoBast penyTtanus NOpPEACTaBisseT COOOM OLIEHKY MNPO(EeCCUOHAIbHBIX,
JIEJIOBBIX Ka4eCTB JUIla B chepe npeAnpuHIMATENIbCKON MIIM MTHOM SKOHOMUYECKON
NESATENIbHOCTH. 3alluTa JeJOBOM penyTalud HMeeT 0co0oe 3HaueHue MJis
CyOBEKTOB MPEINPUHUMATENBCKON JEATENbHOCTH, TOCKOJBKY €€ HapyllIeHHe
MOXET IIOBJIEYb CEPHE3HBIE UMYILIECTBEHHBIE ITIOTEPH.

HenprkoCHOBEHHOCTh YaCTHOM KU3HU BKJIKOYAET MPABO HA TalHY JUYHOM U
CEeMEMHOMN XKU3HU, NEPENUCKU, TeICPOHHBIX MEPErOBOPOB, TeIErpa(HbIX U HHBIX
COOOILIEHUI,  HENOMyCTUMOCTh  cOOpa,  XpaHEHUs,  HCIOJIB30BAHUS U
pacnpocTpaHeHus] MH(OpPMALMM O 4YacTHOM JKM3HM JHMLA O€3 €ro Corjacus.
CoBpeMeHHOE pa3BUTHE UH(POPMALIMOHHBIX TEXHOJIOTUNA OCOOEHHO aKTyaIu3UpyeT
pOoOJIeMBbI 3aIUThl YACTHON KU3HU.

[IpaBo Ha MMs obecrieunBaeT BO3MOXKHOCTH JIMIIA UMETh UMs, OTYECTBO U
(bamMuIM0, U3MEHITh UX B YCTAHOBJIIEHHOM IOPSIZIKE, HUCIOJIb30BaTh CBOE UMS B
IPXKIAHCKUX TPABOOTHOIIEHUSX U 3alpeliaTh APYTUM JIMLAM €r0 HEITPABOMEPHOE
ucrnosap3oBanue. MMs CayXUT CpencTBOM MHIAMBUAYAIN3ALWNA JIUYHOCTH U UMEET
BaXHOE IOPUAMYECKOE 3HAUCHHUE JJIs1 y4acTHs B TpakJaHCKOM 000poTe.

IIpaBo aBTOpCTBa MpenCTaBISET COOOKW BO3MOXHOCTH JIMLA CUYMTATHCA
co3JaTeeM IPOU3BEAECHUS HAYKH, JTUTEPATYPhI UIN UCKYCCTBA, UCIIOIb30BaTh NN

pa3p€iiaTb UCIIOJIb30BAHUEC IIPOU3BECACHUA 1104 CBOMM NMCHEM, IICCBJOHNMOM 1100
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AHOHUMHO. ABTOPCTBO HEPA3PBIBHO CBSI3aHO C JIMYHOCTHIO aBTOPA M COXPAHAETCS
32 HUM B TEUEHHUE BCEH KU3HU U MOCIIE CMEPTH.

[IpaBo cBOOOJHOTO TEpeABMKEHUsS, BbIOOpa MecTa NpeObIBaHUS W
KHUTEIIbCTBA 00ECIIEUYNBAET BO3MOKHOCTh KaXKJOT0, KTO 3aKOHHO HAaXOJWUTCS Ha
teppuropun Poccuiickoit deneparuu, cBOOOHO NEPEIBUTATHCS, BEIOUPATH MECTO
npeObIBaHUS U KUTEIbCTBA. OrpaHUYEHHs JAHHOTO IMpaBa JI0MYCKAIOTCs TOJIBKO B
Cllydasix, MPeAyCMOTPEHHBIX (peiepabHbIM 3aKOHOM.

CucreMa 3allIATHI JIMYHBIX HEUMYIIECTBEHHBIX MPAB BKIIOYAECT Pa3JIMYHbIE
CHOCOOBI, TPENYCMOTPEHHbIE TI'PAXKIAHCKUM 3aKOHOJATENbCTBOM: IPU3HAHUE
1paBa, BOCCTAHOBJICHHE MOJOKEHHS, CYLIECTBOBABILErO /10 HApyLIEHUs IpaBa,
MpeceyeHrne JEUCTBUI, HApyIIAIOMKUX MPaBO, OIPOBEPKEHHUE IMOPOYAIINX
CBEJICHUI, KOMIICHCAIIMIO MOpaJIbHOTO Bpena. BriOOp KOHKpeTHOro cmocoba
3alllMThl 3aBUCUT OT XapakTepa HapYIIEHHOTO TMpaBa U OCOOCHHOCTEH €ro
HapymeHus [36].

HeoTuyxmaeMoCTh JTUYHBIX HEUMYIIIECTBEHHBIX IMpaB MOJy4Hsia HauboJliee
MOJIHOE OTpaXEeHHe B CyNeOHON MpakTUKE MO JejlaM O 3alldTe YeCTH U
JIOCTOMHCTBA, T/IE€ MPAaBONPUMEHUTEIbHBIE OPraHbl MOCIEAOBATEIbHO Pa3BUBAIOT
KOHIICTIIIUIO aOCOIOTHON HEOTUYK/1aeMOCTH JaHHBIX Osar. KOHCTHUTYIIHMOHHBIN
Cyn Poccuiickoit @enepanuu B cBoeM Omnpenenenun ot 04.12.2003 Ne 508-O
chOpMyIMPOBAT TPUHIUIUAIBHYIO TMO3MIMI0, COIJIaCHO KOTOpPOM YecTb H
JIOCTOMHCTBO TPEACTABISIIOT COO0M HeMarepuaiabHble Ojara ocoboro poja,
MMEIOIIINE €CTECTBEHHO-TIPABOBYIO MPUPOJAY W MPUHAIJICKALIUE YEJIOBEKY C
MOMEHTA POXKJICHHUSI HE3aBUCUMO OT KaKUX-JIMOO (OopMalibHBIX aKTOB MPU3HAHUS
WU HajeneHus. JJaHHbIA MOIX0/1 MOJYEPKUBAET HEPA3PHIBHYIO CBSI3b YKa3aHHBIX
OJlar ¢ JUYHOCTBIO MX HOCHUTENS, WMCKIII0Yash BO3MOKHOCTh UX OTTOPKEHHUS OT
CcyOBeKTa Mpasa MpH JIFOOBIX 0OCTOSITEIbCTBAX.

Pa3BuBasg  KOHCTUTYLIMOHHO-TIPABOBBIE  MPUHIMUIBI B  IJIOCKOCTHU
IIpaKkTU4ECKOro npasonpumeHeHus, Bepxosueiii Cyn Poccuiickoii denepaunn B
[ToctanoBnennn [Inenyma ot 24.02.2005 Ne 3 «O cyneOHOI MPaKTHKE IO JEIaM O

3alIUTC YECTH U JOCTOMHCTBA I'paAXIaH, 4 TAKIKC I[CJ'IOBOﬁ penyTanuu rpaxxiad U
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IopuIuieckux — npaB»  [17]  KOHKpeTH3MpoBal  MEXaHHW3MBl  3aIIHUTHI
HEHMMYILIECTBEHHBIX MPaB, 0CO00 aKIEHTUPYS BHUMAHKUE HA a0COIFOTHOM XapaKTepe
UX HEOTUYXJaeMOCTH. Briciias cyneOHass MHCTaHIUSI KaTETOPUYECKHU MCKITIOUMIIa
BO3MOYKHOCTh I€peAauyd INpaBa Ha YECTb M JOCTOMHCTBO JPYTHM JIMLAM
MOCPEJICTBOM  JOTOBOPHBIX  KOHCTPYKIUW, TOMYEPKHYB  HEIAOMYCTUMOCTh
BKJIFOUEHUS JJAHHBIX OJiar B Tpa)KAaHCKUNA 00OpOT JlaXke Ha OCHOBAHUM B3aMMHOTO
BOJIEU3BSBIICHUS CTOPOH.

OcobOeHHyl0 3HaUMMOCTh TmpuoOperaer mno3uuus BepxosHoro Cyna
OTHOCUTEIBHO HEBO3MOYKHOCTH IEpPEX0Jia JIMYHBIX HEUMYIIECTBEHHBIX IpaB B
MOPSJIKE YHUBEPCAIBHOIO MPaBOIPEEMCTBA, MOCKOJIbKY MOAOOHOE OrpaHUYCHHE
pacmpocTpaHsieTcs JaXke Ha CIydad HacJeACTBEHHOIO IIepexoja, Kornaa
IPaBONPEEMCTBO HOCUT Hamboisiee moiHbIH Xapaktep [18]. CyneOnas mpakthka
TakuM 00pa3zoM (QopMuUpyeT MOHUMAHUE JIMYHBIX HEUMYIIECTBEHHBIX MpPaB Kak
KAaTerOpUH, HACTOJBKO TECHO CBA3AHHOW C WHAMBUAYAJIbHOCTBIO KOHKPETHOTO
CcyOBeKTa, 4TO Jaxke CMepPTh MPaBooOIaaaTesNss He OTKPHIBAET BO3MOKHOCTH JJI UX
nepeJayd HacleJHUKaM WIM MHBIM MPaBONPEEMHUKAM, IOCKOJIbKY MOJ00HbBIE
npaBa  yTPAayMBAIOTCS BMECT€ C  MPEKpPAIIEHUEM CYUIECTBOBAaHUA  HX
nepBoHayanbHoro Hocurens [30].

XapakTepHbIM [IPUMEPOM HEOTUYKIAAEMOCTH CIIYXKHUT JIE€JI0, PACCMOTPEHHOE
MockoBckuM ropojckuMm cynoM B 2019 romy, rne ucren tpeboBan MHpU3HATH
HEJCUCTBUTEIBHBIM JIOTOBOP 00 YCTYIKE MpaBa Ha 3alllUTy Y€CTU U JOCTOUHCTBA.
Cya OTKJIOHWJI UCK, MOTUBUPOBAB pPEIICHUE TEM, YTO MOJO0OHBIE MpaBa HE MOTYT
ObITh TPEIMETOM CHAEJIOK MO MPUYMHE WX HEPa3phIBHOM CBSI3U C JUYHOCTBHIO
HOCHUTEINS. AHAOTUYHYIO TTo3unnio 3aHs CaHkT-IleTepOyprekuii ropoackoi cyn
no aeiy Ne 33-15890/2023, rae moauepkHysl HEBO3MOXKHOCTD TIepeadyn IIpaBa Ha
100poe uMs TpeThbuM Jiniiam [3].

Jlnanpie HEUMYILIECTBEHHbBIE npasa XapaKTEPHU3YIOTCS psaaoM
cnenupUUecKuX OCOOCHHOCTEH, OTIMYAINIMX HMX OT  HMMYIIECTBEHHBIX
npaBomouunid. [Ipexne Bcero, Hepa3pblBHas CBSI3b TaKMX MPAB C JIMYHOCTBIO KX

HOCHUTCIIA UCKITIOYACT BO3MOKHOCTD UX OTHYXXACHUA WU IICpCaAadn APYTUM JIMLAM.
17



Bnanmumupckuii o6mactHo# cya B pemeHunn ot 12.01.2021 mo gemy Ne 33-123/2021
MOJIYEPKHYJI UMEHHO HEOTUYKIAEMBbIil XapakTep MpaBa aBTOPCTBA, OTTPAHUYHB €r0
OT UCKJIIOYUTEJIBHOIO IpaBa Ha MPOU3BEAECHUE, KOTOPOE MOXKET OBbITh MEPENaHO
TpetbuM JunaM. CyneOHas KOJUIETHsl aKIGHTHpOBaJlla BHHUMAaHHE Ha TOM, YTO
JUYHas CBA3b aBTOpa C CO3JaHHBIM IIPOM3BEJICHUEM COXPAHSAETCS HE3aBHCHMO OT
niepexo/ia UMYIIECTBEHHBIX MPABOMOYHHI K IPyTUM cyObekTam [24].

[IpoOnemMaTuka 3alIUThI JIUYHBIX HEMMYIIECTBEHHBIX MPAB YCIOKHAETCA UX
HEMaTepUaIbHBIM XapaKTEpPOM, KOTOPBIA CO3JAET CIOKHOCTU IPHU ONpPEIEICHUU
pa3Mepa MPUYMHEHHOTO Bpe/la U BBIOOpE aJIeKBATHBIX CIIOCOOOB BOCCTAHOBIIEHUS
HapyleHHbIX npaB. Camapckuii o0nactHoi ¢y B pemenun ot 08.06.2020 no gemy
Ne 33-4567/2020 paccmatpuBait criop o HapyIIeHUH ITpaBa Ha HEMPUKOCHOBEHHOCTh
npousBeneHus. CyneOHas MHCTaHIUS YCTAaHOBWJIA, YTO BHECEHUWE M3MEHEHUU B
npousBesieHue 0e3 corjacusi aBTopa IMpPEACTaBiseT cCOOOW HapylIEHHWE JMYHBIX
HEMMYILECTBEHHBIX IPAaB BHE 3aBUCUMOCTH OT TOrO, KOMY IPUHAIJICKUT
WCKJIIOUUTENFHOE MPABO Ha JaHHOEe MpousBeaeHue. [logodHas npaBoBas mo3uuus
JEMOHCTPUPYET AaBTOHOMHBIM XapakTep JIMYHBIX HEHUMYIIECTBEHHBIX IIpaB
OTHOCUTEIBHO UMYIIECTBEHHBIX TPABOMOYHH.

Oco0yto CJI0’)KHOCTh NPEACTABIIIET  B3aUMOJEWCTBUE  JIMYHBIX
HEMMYILECTBEHHBIX IMpaB € JAPYITMMH KOHCTHUTYLMOHHBIMM IPUHLMUIIAMHU.
Konctutyumnonssiii Cyn P® B onpenenenun ot 09.07.2020 Ne 1740-O ykazan Ha
HEOOXOMMOCTh obecreueHus OajlaHca MEeXay 3alUTON JIMYHBIX MpPaB M TaKUMHU
LEHHOCTSIMH, KaKk CBOOOJa cioBa M mpaBo Ha uHpopManuo. CyneOHas MpakTHKa
JOJDKHA YYHUTHIBaTh BO3MOXHBIE KOH(MDIMKTBI MEXIY pPa3Iu4YHbIMUA MPAaBOBBIMU
IPUHIUIIAMHU U HAXOJUTh ONTHUMAJIBHBIE PELICHHUS, HE JOIYCKAIOIIUE YPE3MEPHOTO
OrpaHUYCHUS OJHUX IPAB B MOJIL3Y IpyTux [2].

BpeMeHHbIE XapaKTEpUCTUKHM 3allUThl JIMYHBIX HEUMYIIECTBEHHBIX IMpPaB
TaK)K€ IMOPOKIAAIOT 3HAUUTEIIbHBIE TUCKYCCHH B IPABONPUMEHUTEIBHOM MPAKTHKE.
[Ipesuauym BepxoBHoro Cyna P® B nmoctanoBinenunn ot 18.11.2020 Ne 44-1120
c(opMyIUpOBaN BaXKHYIO MPABOBYIO MO3UIMIO O HEIOMYCTUMOCTH MPUMEHEHHS

CPOKOB HCKOBOU JaBHOCTHU K Tp€6OBaHI/I}IM O 3aIHuTC 4Y€CTH W JOCTOHMHCTBA.
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JlaHHBIN TOAXO0J OTpakaeT OCOOYI0 MPHUPOIY JUYHBIX HEHMMYIECTBEHHBIX IPaB,
3aIliTa KOTOPHIX HE MOXKET OBITh OTpaHWYCHA BPEMEHHBIMH PAMKaMH B CHITY UX
TECHOU CBSI3M C IMYHOCTHIO HOCHUTEIIS.

PaccMoTpennbie cyneOHbIE pEHICHHUS BBIABISIOT CHUCTEMHYIO MpoOIeMy
HEJI0OCTATOYHOM JIeTAIU3aI[MHU PABOBOTO PETYIMPOBAHUS B cPepe 3alUThI IUYHBIX
HEUMYIIIECTBEHHBIX MpaB. Cyibl BBIHYXKACHBI 3aMIOJIHITH TPaBOBbIE TPOOEIIBI ITyTEM
TOJIKOBAaHHUS OOIIKUX HOPM M (POPMHUPOBAHUS CYJEOHBIX MPELEICHTOB, YTO CO3/1aeT
PHUCKH pa3HOOOpa3us MPABONPUMEHUTEILHOMN MPAKTUKU.

Pa3Butne  MH(POPMALMOHHBIX  TEXHOJOTMH  TpedyeT  aJanTaluu
CYILLECTBYIOILMX MTPABOBBIX HOPM K HOBBIM peanusiM. Cyzbl BCE Yalle CTaIKUBAOTCS
C HEOOXOAMMOCTbIO 3aIIUTHI TUYHBIX MPAB B COIMATIBHBIX CETIX, MECCEHIPKEpaXx, Ha
MHTEpHeT-aTopmax. XabapoBCKU KpaeBol cya B pemeHun ot 14.12.2021 mo
nery Ne 33-8765/2021 paccMatpuBai BOIPOC O 3alIUTE MpaBa Ha U300pAKEHUE B
KOHTEKCTE MCI0JIb30BaHus (poTorpaduii B COIMAIBHBIX CETSIX, UTO MOTPEOOBAIIO OT
CyJ1a BBIPaOOTKH HOBBIX MOJX0I0B K MPUMEHEHUIO TPAAUIIMOHHBIX HOPM.

CynebHasi MpaKTHKa TaKXKe BBISIBISET HEOOXOIUMOCTh COBEPIIICHCTBOBAHUS
IpolecCyalbHBIX  ACMEKTOB  pPACCMOTPEHUs A€l O  3allluTe€  JIMYHBIX
HEMMYIIECTBEHHBIX TpaB. (OCOOEHHOCTH JOKa3bIBaHWUA MOPAIBHOTO BpeEna,
yCTaHOBJICHHsI (paKTa pacHpOCTPaHEHUS TMOPOYAIIMX CBEACHUN B HHTEPHETE,
ONpENENeHHs] MOACYAHOCTH CIIOPOB C y4acTHEM HHTEPHET-IAaT(opM TpeOyroT
CIELUATBHOTO peryaupoBanus [2].

AHanu3  cyneOHOM  NpakTUKU  CBUIETEIBCTBYET O  MOCTEIEHHOM
GbopMHpPOBaHUM B POCCUHUCKOM TIPAaBE PA3BUTOM CHUCTEMBI 3alUTHl JUYHBIX
HEMMYIIeCTBEHHBIX mpaB. Cyapl Bce 0oJjiee TOHKO MOIXOMAT K pasTpaHUYCHHIO
pPa3IMYHBIX BUJIOB HEMaTepHAIbHBIX OJiar, BRIpaOaThHIBAIOT KPUTEPUH MX 3aIUTHI,
YUUTBHIBAIOT OCOOEHHOCTH COBPEMEHHOT0 MH(GOPMalMOHHOTO ob1ecTBa. Bmecre ¢
TEM COXPaHSIOTCS MPOOIEMbI €TUHOOOpa3Us TPABONPUMEHEHMS, 0COOCHHO B 4aCTU
ONpeeNeHus] pa3Mepa KOMIICHCAIIMM MOPAJIBbHOTO Bpela U MNPUMEHEHHS

CIiICOuaJIbHBIX cIoco0oB 3alIUThI.
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Takum  o00pa3oM, JHWYHBIE HEUMYIIECTBEHHBIE IMpaBa  00pa3yroT
CaMOCTOSITENIPHYIO ~KaTeTOPUI0 CYOBEKTHBHBIX IpaB, OOJAJAIOIIYI0 YETKO
BBIPOKCHHBIMU XapaKTEPUCTUKAMU: HEOTUYXKITAEMOCTBIO, HEMePeIaBacMOCThIO,
a0COJIOTHBIM XapaKTepOM M BHEIKOHOMHUYECKOW NPHUPOAOWH. DTH TPHU3HAKH B
COBOKYITHOCTH ONPEJEISIIOT YHUKAIBHOCTh JAHHOTO MPAaBOBOTO MHCTUTYTA M €TO
NPUHIUANINATHHOE OTIMYHE OT UMYIIECTBEHHBIX TIPaB.

Cucrema JTUYHBIX HEMMYIIECTBEHHBIX IPaB OXBATHIBACT IIUPOKUN CIEKTP
HEMaTepUaIbHBIX OJIar - OT OCHOBOIOJIATAIOIINX IPaB Ha JKU3HBb U 370POBHE JIO
CHEIUATBHBIX TPaB B c(hepe MHTEIUICKTYaTbHON JISATeILHOCTH, YTO 00CCTICUNBACT
KOMIUIEKCHYIO 3aIIUTYy JIMYHOCTH YEJIOBEKa BO BCEX cepax ero CymecTBOBAHUS U
NeSTETLHOCTH.

CynebOHas mpakTHKa UTPAET OMPEICIAIONIYI0 POJib B Pa3BUTHU MHCTUTYTA
JUYHBIX HEUMYIIECTBEHHBIX TpPaB, IOCJIEAOBATEIHLHO YTBEpXKIas MPUHIUI HX
a0COJIIOTHON HEOTUYXKIAEMOCTH U (opMUpyst 3PPEeKTUBHBIE MEXaHU3MBbI 3AIUTHI.
Bricine cyneOHbIE MHCTAHIIMMA BBIPAOOTAIM YCTOMYHMBBIC TPABOBBIC TO3UIIUH,
WCKITIOYAIOIINE BO3MOXHOCTh BKJIIOYCHHS JIMYHBIX HEHMYIIECTBEHHBIX IIPaB B
IpaXIaHCKAA 000POT Ja)Ke TP HAJTUIHH BOJICU3BSIBIICHUS MX HOCUTEIICH.

B cBs3u ¢ mporpeccom B o0iactd MH(POPMAIMOHHBIX TEXHOJIOTHHA H
BO3HMKHOBEHHWEM WH(OPMAIITMOHHOTO OOIecCTBa BO3SHUKAIOT HOBBIE 3aadyMl JJIs
YIIYUIICHHS 3aKOHOJATEIhCTBA U MPAKTHK B CyJaX, 0COOCHHO KacaTeIbHO 3aIUThI
JUYHBIX TIpaB Ha HEMarepuaibHble Ojiara. OJTO BKJIIOYAET B ce0s CO3/1aHUE
WHHOBAIIMOHHBIX METOAOB IS WX 3alllWThl B HMHTEPHETC W (HOPMHUPOBAHUE

OOIIETIPUHSTBHIX CTAHIAPTOB JJIsl KOMIIEHCAIIUU MOPAJILHOTO yIiiepoa.
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I'naBa 2 IlpaBoBasi npupoa JINYHBIX HEUMYIIECTBEHHBIX NPaB

2.1 B3anMoCBAI3b JJMYHBIX HEMMYIIECTBEHHBIX NPAaB ¢ APYrUMHU

nmpaBaMu

JInyHbIE HEMMYLIECTBEHHBIE IIpaBa XapaKTEPU3YIOTCA CIIOKHOW CHUCTEMOU
B3aMMOCBS3€U C pa3JIMYHBIMU KaTErOPHUsIMU IIPABOBBIX OTHOIIIEHUH. /[aHHbBIE TIpaBa,
BKJIFOYAIOIIUE ITPAaBO HA PABEHCTBO M ABTOHOMMUIO BOJIM, HAXOAATCS B IIOCTOSSHHOM
B3aMMOJICCTBUM C HMMYIIECTBEHHBIMU IPaBaMHU, TPYJOBBIMU M CEMEWHBIMU
OTHOIICHUSMU [26]. B3auMopeiicTBue  OOYCIOBIEHO  CIIOCOOHOCTBHIO
HEUMYLIECTBEHHBIX OJIar MOPOXKIaThb MMYLIECTBEHHBbIE HWHTEPECHl M OKa3bIBaTh
BJIMSIHUE HA COLIMAJIBHBIN CTAaTyC U KU3HEHHbBIE YCIOBUS CYOBEKTOB IIPABa.

PerynmupoBanue yka3aHHBIX IIpaB OCYILIECTBISETCS IPEUMYIIECTBEHHO
OJTHHMH IIPABOBBIMHU OTPACISIMU, CPEIHM KOTOPBIX LIEHTPAJIBHOE MECTO 3aHUMAET
rpaXJIaHCcKoe TpaBo. HopmaTHBHOE peryJiupoBaHHE CTPOUTCS Ha OOIIUX
NPUHIMIAX, BKJIIOYas NPUHIMUI WMYLIECTBEHHON HE3aBUCUMOCTH JIMYHOCTH, YTO
CO3/aeT €IMHYIO0 CUCTEMY MPABOBOM 3aIIMTHI.

Haub6onee TecHas CBA3b HaOJII0JaeTCs MEXKIY JUYHBIMA
HEHMMYILIECTBEHHBIMHU TPAaBaMH U TPaXJAHCKUM MPaBOM. ['pakIaHCKO-IPaBOBOE
PEryIMpOBAHUE OXBATHIBAET HE TOJBKO MMYUIECTBEHHbIE U (PUHAHCOBBIE ACMIEKTHI
IIPAaBOOTHOLIEHUI, HO M paCIpOCTPaHSAETCS HA JIMYHbIE HEMMYIIECTBEHHBIE
MHTEPECHI, BO3HUKAIOIINE B CBSI3U C TAKUMHU HEMATEPHAIbHBIMU IIEHHOCTSIMH, KaK
4YeCTb, 3/I0POBbE, IOCTOMHCTBO U Tpo(eccroHanbHas penyTaius. Y Ka3aHHble IpaBa
001aaoT 0COOBIMM XapaKTePUCTHUKaMH: OHM HE IMOMAJIEKAT JCHEKHOU OLEHKE U
OTJIMYAIOTCS YHUKAJIbHBIM XapaKT€POM, UYTO BBIJCISET UX CPElU IPYTruX 0ObEKTOB
MIPaBOBOM 3aLUTHI.

Cratbs 11 I'paxxnanckoro konekca Poccuiickoin denepanuy ycTaHaBIMBAET
MEXaHU3M CyneOHON 3allMThl JIMYHBIX HEUMYILECTBEHHBIX MpaB B CiIy4yae HX
HapyLIEHUs, PErJaMEHTUPYs MPOLEAYPbl BOCCTAHOBIEHUSI U COXPAHEHUS JaHHBIX

IIpas. IOpI/II[I/I‘leCKaﬂ AOKTpWHA MIPU3HACT, YTO JIMYHBIC HCHUMYIICCTBCHHLIC
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OTHOILICHUS] MOJJIEKAT PETryJIMPOBAaHUIO HOPMaMM TPaXJAAaHCKOrO IIpaBa BHE
3aBUCHUMOCTH OT XapaKTepa y4acTus IpakIaHMHA B MPABOOTHOILICHUSIX PA3JIMYHOTO
TUIA, OyJb TO CEMEWHbIE, TPYAOBbIEC WU UHBIE BUJIbI IPABOBBIX CBS3EH.

Bwmecte ¢ TeM ciielyeT ydYuThIBaTh OTPAHUYEHHOCTD TPAXKIaHCKO-TIPAaBOBOIO
perynupoBaHusi B cdepe JMYHBIX HEUMYIIECTBEHHBIX TpaB. ['pakaaHckoe
3aKOHOAATEIBCTBO HE OXBATHIBAET BCIO COBOKYITHOCTb ACIIEKTOB IAHHOW KaTErOpUU
MpaB, OCTABJISISL 32 PaMKaMU CBOETrO BO3JICUCTBUS TaKU€ Ba)KHBIE COCTaBIISIIOIINE,
KaK MpaBo Ha CBOOOAY MEPEIBIXKEHHUSI, TPABO HA JOCTYI K MH(GOPMAIIMK UITU TPABO
Ha OJIarONMpUSATHYIO OKpY>Kalollyto cpeay. JlaHHble npaBa TpeOyIoT CrenuaibHOTO
pEeryJMpoBaHUs B paMKaX COOTBETCTBYIOIIUX OTpaciiel 3aKOHOJaTEIbCTB.

TpynoBasi nesaTeNbHOCTh YETOBEKA MPEACTaBIIeT coOoi cdepy, riae TeCHO
MeperIeTaloTCsl SIKOHOMUYECKHE OTHOIICHUSI U HEeMaTepualibHble OJiara JIMYHOCTH.
Cratest 89 TpymoBoro konekca Poccuiickoit @enepaliid 3aKperuisieT 3alluTy
JMYHBIX HEUMYIIECTBEHHBIX MPaB paOOTHUKA B KOHTEKCTE TPYAOBBIX OTHOIIICHUM,
o0OecrieunBasi OXpaHy 4€CTH, JOCTOUHCTBA U JIeJIOBOM pernyTtanuu. J[aHHBIE TTpaBa
HaxOJST CBOIO 3alIUTY IMOCPEICTBOM PAa3IMYHBIX ITPABOBBIX MEXAHU3MOB, BKIIOYAs
JUCUUIUIMHAPHBIE  MPOLEAYpPbl,  BO3MOXKHOCTh  OOKAJIOBaHUSI  pEIICHUMN
paboTroaarens, a TakKe MPUMEHEHUE aIMUHUCTPATUBHBIX U IPAXKIaHCKO-TIPABOBBIX
CPEACTB 3aILUTHI.

Ocoboe MecTo B CHCTEME 3alllUThl JIMYHBIX HEUMYIIECTBEHHBIX IIpaB
pabOTHHUKOB 3aHMMAaET IMPABOBOE PETyJIUpPOBaHUE OOPAOOTKM TMEPCOHATBHBIX
naHHelx. [maBa 14 TpymoBoro kozekca P® [33] Bo B3ammMopeicTBumM ¢
®enepanbHbiM 3akoHOM Ne 152-03 «O mnepcoHaNbHBIX JaHHBIX» (opmMupyer
KOMITJIEKCHBIH MEXaHHW3M 3allUuThl WH()OPMAIMOHHOW COCTABIISIFOIIEH JIMYHBIX
HEUMYIIIECTBEHHbIX TpaB. Paboromatenu 00s3aHbl  COOMIOAATH  MPUHIIUII
MUHUAMM3AIUU TIPA 00pabOTKE MEPCOHATBHBIX JAHHBIX PA0OOTHUKOB, 00ECTICYNBATh
MPO3PAYHOCTH IIEJIEH U CPOKOB UX XPAHEHUs, IPEIOCTABIATh CyObEeKTaM JTaHHBIX
BO3MOXXHOCTh  JOCTynma K uHGOpMaUM JJII BHECEHHS  HEOOXOIUMBIX

KOPPEKTUPOBOK.
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TpynoBoe 3aKOHOIATENbCTBO Ppa3BUBAECT KOHLEMNLUHUIO pAaBEHCTBA H
HEJUCKPUMHUHALIUKA, KOTOpash TECHO CBSI3aHA C 3aUIUTOW JIMYHOIO JOCTOMHCTBA
pabOTHUKOB. 3ampeT Ha JUCKPUMHMHALMIO IO Pa3JIU4YHbIM  OCHOBAaHUSM
pacnpocTpaHseTcsl Ha BCE 3Talbl TPYAOBBIX OTHOLIEHUH - OT HailMa J10 yBOJIbHEHHS],
BKJIOYasi BONPOCHl OIUIaThl TpyAda M KapbepHOro pocra. JlaHHBI mMOAX0[
JEMOHCTPUPYET B3aUMOCBA3b JMUYHBIX HEMMYIIECTBEHHBIX IPaB C MPUHIMIIAMU
CIPABEAJIMBOCTU B TPYOBBIX OTHOILICHUSX.

CemMeliHoe IpaBO GOPMUPYET APYTYIO BAXKHYIO 001aCTh MPOSBICHMSI TMUHBIX
HenMyIecTBeHHBIX mpaB. Ctaths 7 CemeitHoro xonekca P® [28] ycranaBnuBaer
HEHMMYILIECTBEHHBIE ITpaBa YJIEHOB CEMbH, OCHOBAaHHBIE HA YKPEIJIEHUU CEMENHBIX
CBSI3eM uepe3 B3aUMHYIO JH00O0Bb, YBaXEHHE M OTBETCTBEHHOCTb. (CeMelHble
HEMMYIIIECTBEHHBIE OTHOILIEHUS XapaKTepU3YIOTCS MPaBOM Ha COBMECTHOE
OPUHATHE PELICHUI MO0 BOMpPOCaM CEMEMHOro ObITa MU BOCHHUTAHUSA AETEH, 4TO
OTYEPKUBAET UX JIMYHOCTHBINA XapaKTep.

CeMeiHO-TIpaBOBbIE HEMMYILIECTBEHHbBIE MPAaBa AKLUEHTUPYIOT BHUMAHUE Ha
HOJIIEPKaHUM PABEHCTBA MEX]y CYNpyramu, o0ecledeHUH JIMYHOW aBTOHOMMU
KQ)KJIOTO WIEHA CEMbH MIPU COXPAHEHUHU B3aUMHOT0 yBaxkeHus. [lo1o0HOe npaBoBoe
peryJiMpoBaHMe  IOKa3bIBae€T, Kak JIMYHbIe HEUMYIIECTBEHHbIE  IpaBa
UHTETPUPYIOTCS B pa3jIMyHbIE OTpacid IpaBa, COXpaHss MpPU ITOM CBOKO
CYLIHOCTHYIO HanpaBJICHHOCTb HA 3alIUTy HEMaTepUalbHBIX OJIar JMYHOCTH U
o0ecrnieyeHre JOCTOMHOTO CYIIECTBOBAHUS YEJIOBEKA B COLIMANIBHBIX OTHOILICHUSX.

Kareropun mnpaB u 00s3aHHOCTEH B «CEMEMHOM» 3aKOHOAATENIbCTBE
NPEACTABIAIOT COOOM CIIOXKHYIO CHUCTEMY B3aWMOCBSI3aHHBIX 3JEMEHTOB, TJI€
JMYHbIE HEMMYIIIECTBEHHBIE TIPaBa 3aHUMAIOT ocoboe nosoxenue. Crateu 31 u 32
CemeniHoro koxekca Poccuiickoni ®Denepanyu  3akpeIuisiloT 3a  CyInpyramu
BO3MOXKHOCTh BbIOOpa (amMmiiud TpW 3aKIIOYEHWW WU PACTOpPKEHUU Opaka,
cBoOoy ompezeneHus: MpodeccuoHaTbHON NeATeIbHOCTH, MECTa JKUTEIbCTBA U
BPEMEHHOTO NIpeObIBaHusA. JlaHHbIE HOPMBI TAPAHTUPYIOT PaBHOIIPABUE CYIPYTOB B

pEeIICHUN BOIIPOCOB BCACHUS JOMAIITHCTO XO03SMCTBAa U BOCIIUTAHUS HeTeﬁ.
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JInaHple HEUMYIIECTBEHHBIE OOSI3aHHOCTH  CYIPYTrOB  TPEAINOIararoT
CO3/laHUE€ B CeMbe aTrMocepbl B3aUMHOIO YBaXEHHUS M B3aWMOIIOMOIIIH,
COJICHCTBHE YKPEIUICHUIO CEMbH, OOeclieyeHue OJIaronoayuns U pa3BUTHUS JETEH.
VYkazaHHbIe 00S3aHHOCTH HEPA3PHIBHO CBS3aHBI C MMYIICCTBECHHBIMH TPaBaMU U
00SI3aHHOCTSIMU, KOTOPBIE PErYJIUPYIOT MAaTepUaJbHYI0 CTOPOHY CEMEHHBIX
OTHOILIICHUM.

NmymiecTBeHHBIE TIpaBa W OOS3aHHOCTH CYIPYTOB OXBAaTBIBAIOT IITUPOKHUI
CHEKTP OTHOLIECHUH, BKIIIOYAsl AIMMEHTHBIEC 00513aT€ILCTBA MEXK/Y YJICHAMU CEMbH
Y TIPaBOBOM PEXXUM COBMECTHO HaXXUTOTO MMYyIlecTBa. Biajenue, nojib3oBaHue u
pacropsikeHre  OOIMM  MMYIIECTBOM  CYNpyroB  TpeOyeT  yuera  Kak
UMYIIECTBEHHBIX, TaK U JIMYHBIX HEUMYIIECTBEHHBIX HHTEPECOB KaXKO0TO U3 HUX.

B3anMoCBsI3p MEXKTy pa3IMYHBIMA KaTETOPHUSAMU TPaB MPOSBISETCS B TOM,
4YTO peanu3anus JUYHBIX HEHMMYIIECTBEHHBIX IpaB YacTo OOYyCIIOBJIEHA
UMYIIIECTBEHHBIM IOJIOKEHUEM CYOBEKTOB, @ UMYIIECTBEHHBIE OTHOIIICHUS B CEMbE
CTPOSITCS C YUETOM JIMYHBIX HEHMYIIIECTBEHHBIX HHTEPECOB ee wieHOB. CeMeliHoe
3aKOHOJATEIbCTBO MPU3HACT HEPA3PHIBHYIO CBSI3b MEXKIY JIMYHBIMH U
UMYIIECTBEHHBIMH aCTIEKTAMU CEMEHHBIX OTHOIICHHH, YTO HAXOIUT OTPAKCHUE B
KOMILJIEKCHOM ~TPaBOBOM PETyJMPOBAaHWUU JaHHOW cdephl  OOIIECTBEHHBIX
OTHOLIEHHM.

I'paxxnanckoe mnpaBo ¢GopMupyeT 0a30BYH0 HOPMATHBHYHO OCHOBY st
3alllMThl JIMYHOCTH, YCTaHABIMBasg MEXaHU3Mbl BO3MEIICHHS yiiepba IMpu
HapyIIEHWW JIMYHBIX HEUMYIICCTBEHHBIX mpaB. CeMeWHOe MpaBO PETYIHPYET
OTHONICHUS, 3aTPardBaloOINe CEMCHHBIC HMHTEPECHI, OXBAThIBas BOIPOCHI
BOCIIUTAHUs, 3aKIIOUCHUS Opaka W TOJCpPXKaHUS JTOBEPUTEIBHBIX OTHOIIECHUMN
MEXy WIeHaMU CceMbU. TpynoBoe MpaBo obOecredyuBaeT 3alluTy JOCTOMHCTBA
pabOTHUKOB U KOH(MUIEHIIMATHLHOCTh HMX TEPCOHAIBHBIX MAHHBIX B TPYIOBBIX
OTHOIICHUSX, OaJaHCUPys HMHTEPEChl COTPYAHUKOB C TPOU3BOJCTBEHHBIMU H
aJIMUHUCTPATUBHBIMH ITOTPEOHOCTSAMHU pabOTOMATEIIS.

Opunnueckass mnpakThka JEMOHCTPUPYET MHOTOYHCICHHBIE —CIIy4au

CJIOKHBIX KOJIJIPISPIﬁ, CBs3aHHBIX C peaﬂmauneﬁ JIMYHBIX HCUMYIICCTBCHHBIX IIpaB.
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[TpoTuBOpEumst MOTYT BOZHHKATh MEKIY MOTPEOHOCTHIO B 3AIUTE YACTHON KU3HU
U TpeboBaHusAMH paboTonaTens K MHPOpMAIMOHHON OTKpBITOCTU. KOHMINKTHBIE
CUTYallMM CKJIAJBIBAIOTCS TAKXKE MEXKIY IIPaBOM POJUTENCH HA BOCIIMTAHUE JACTEH
Y BBINIOJIHEHUEM TPYOBBIX 00SI3aHHOCTEIA.

CornacoBaHHoe  (QYHKIIMOHMPOBAHME  PA3NIMUHBIX  OTpacieil  mpasa
CIIOCOOCTBYET ~YKPEIUICHHIO OOIIECTBEHHOIO TMOpsAKa uepe3 olecreyeHue
YBOXEHHUS K YEJIOBEYECKOMY JOCTOMHCTBY TMOCPEICTBOM 3alllUThl JHMYHBIX
HEMMYIIIECTBEHHBIX  MpaB B  TOBCEAHEBHON  JEATENBHOCTHU,  BKJIIOYAs
npodeccuoOHaANIbHYI0 chepy U ceMelHble B3aMMOOTHOIIEHUs. B3aumoneicTBue
MIPABOBBIX WHCTHUTYTOB CO3JA€T KOMIUIEKCHYIO CHCTEMY 3aIIUThHI, MO3BOJISIOIIYIO
3(p(dEeKTUBHO pa3peliaTh BO3ZHUKAIOIIME IPOTUBOPEUMS MEXIY Ppa3IndHbIMU
KaTEeropus MU MPaB U HHTEPECOB CYOBEKTOB IPABOOTHOIICHUH.

Takum 00pa3oM, NPOBENEHHBIM aHAIW3 JEMOHCTPUPYET, YTO JIMYHBIE
HEUMYLIECTBEHHBIE [TpaBa HE CYUIECTBYIOT U30JUPOBAHHO, a MPEACTABIIAIOT COOOM
HEOTHEMJIEMYIO COCTABJISIFOIIYIO €IWHOW CHCTEMBl IMPaBOBOTO PETYJIMPOBAHUS
OOIIECTBEHHBIX OTHOIIEHUWH. WX TecHas B3aMMOCBS3b C MMYIIECTBEHHBIMH,
TPYAOBBIMH W  CEMEMHBIMH  TpaBaMH  OOYCIIOBIMBAeT  HEOOXOIUMOCTH
KOMIUIEKCHOI'O MEXKOTpacJIeBOr0 IMOAXO0Ja K HX 3alUTe M PEryIupOBaHUIO.
MHoroo6pasue cdep NpOosSBICHUS JAaHHBIX IMpPaB U UX CIIOCOOHOCTH OKa3bIBaTh
BJIMSTHUE Ha Pa3IMYHbBIE ACTICKTHI )KU3HEICATEIIPHOCTH YEIOBEKA MOITBEPIKIAI0OT HX
(dyHIaMeHTaJIbHOE 3HAaYeHHe [UIsi OOecHeueHuss JOCTOMHCTBA JIMYHOCTH M

rapMoHH3alu COLUAIbHBIX OTHOIIICHUU B IIpaBOBOM IoCyaapCTBE.

2.2 3aK0HOIATEIBCTBO 0 JIHYHBIX HEUMYIIECTBEHHBIX MIPaBaXx:

aHAJIM3 AeHCTBYIOUIUX HOPM

JIndHple HEWMYIIIECTBEHHBIE TIpaBa MPEACTABISIOT COOOW OJHY U3
byHIaMEHTAIBHBIX KaTEropuil IrpakJAaHCKOro MpaBa, 00eCTCUUBAIONIYIO 3aIUTY
HEMaTepUAIBHBIX OJar W WHTEPECOB TpaxaaH. B yclIoBHSIX COBPEMEHHOTO

MPaBOBOTO TOCYIapcTBa OCOOYI0 aKTyaJbHOCTh MPUOOPETAET KOMIUJIEKCHOE
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WCCJICIOBAHNE 3aKOHOJATENhHOM 0a3pl, perynupymoomieii mgaHHyi chepy
MPAaBOOTHOIIEHUU. JIEHCTBYIOIIEE POCCHICKOE 3aKOHOMATENBCTBO COIACPKHUT
PAa3BETBICHHYI0 CHUCTEMY HOpPM, HANpPaBJICHHBIX HAa OXPAaHY TAKWX BAXKHEHIINX
JUYHBIX HEMMYIIECTBEHHBIX MpaB, Kak MpaBO Ha >XU3Hb, 3JI0POBbE, YECTbh,
JIOCTOMHCTBO, [IEJIOBYIO PEMYyTaI[Mi0, HEMPUKOCHOBEHHOCTh YAaCTHOW KU3HH,
JIMYHYIO U CEMEWHYIO TalHY.

AHallU3 COBPEMEHHOT0 HOPMATHUBHO-TIPABOBOTO PETYJUPOBAHUS JTUYHBIX
HEMMYIIIECTBEHHBIX NpaB TpeOyeT CHCTEMHOI0 MOAXO0/a K M3YyYEHUIO HE TOJIBKO
nonoxxeHuit ['paxganckoro koaekca Poccuiickonn denepanuuy, HO U CIENUAATBHBIX
dbenepanbHbIX 3aKOHOB, MOA3aKOHHBIX AKTOB, @ TAKXKE MPAKTUKU UX MPUMEHECHUS
cyneoupiMu opranamu. Ocoboe 3HaYeHUE HMMEET HCCIEAOBAaHHUE MEXaHHU3MOB
3alUThl 3TUX TIpaB, CHOCOOOB BOCCTAHOBJICHUS HApPYUIEHHBIX WHTEPECOB U
KOMIICHCAIIMM MOpaJIbHOTO Bpena. JIMHAMUYHOE pa3BUTHE OOIIECTBEHHBIX
OTHOIICHUH, TMOSABJICHUE HOBBIX (POPM HAPYIICHUS JUYHBIX HEUMYIIECTBEHHBIX
npaB B 1udpoBod cpene 0OYCIOBIUBAIOT HEOOXOAUMOCTh TMOCTOSIHHOTO
COBEPIIIEHCTBOBAHMS 3aKOHOJIATEILCTBA M BBISBICHUS MPOOEJIOB B IMPaBOBOM
peryJMpoBaHUM TaHHOM 00JIaCTH.

KoHCcTUTylIMOHHAs OCHOBa 3alllUThl JIMYHBIX HEUMYILIECTBEHHBIX IIpaB
3akperuieHa B ctatbsax 21, 22, 23, 24 Koucrtutynuu Poccuiickoii deneparnuu,
KOTOpbI€ YCTAHABIMBAIOT HEOTUYXK/Ia€MOCTh JOCTOMHCTBA JMYHOCTH, MpaBa Ha
KU3Hb, CBOOO/IY U JIMYHYIO HEIIPUKOCHOBEHHOCTh, HEMPUKOCHOBEHHOCTh YaCTHOU
*K13HU. KOHCTUTYIIMOHHBIE HOPMBI CO3/Ial0T MPABOBOM (PYHIAMEHT ISl Pa3BUTHS
OTPACIIEBOTO 3aKOHOJATENILCTBA U (POPMHUPYIOT CUCTEMY 0A30BBIX MPUHIIMIIOB, Ha
KOTOPBIX CTPOUTCS BCSI CUCTEMA 3aLUThI JINYHBIX HEUMYIIECTBEHHBIX MPaB.

I'paxnanckuii konekc Poccuiickoit denepanyu B TiIaBe 8 yCTAHABIMBAET
oOIue TOJOXKEHUsI 0 HEMaTepPHAbHBIX Ojarax, Omnpeaeiss WX KakK >KU3Hb |
3JI0POBbHE, TOCTOMHCTBO JIMYHOCTH, JIMUYHAS HETIPUKOCHOBEHHOCTh, YECTh U JI00pOe
UMsl,  JeJoBas  pernyTalus,  HENPUKOCHOBEHHOCTh  YaCTHOM  JKM3HHU,
HEMIPUKOCHOBEHHOCTh  JKWIWINA, JIMYHAs W CeMelWHas TalHa, CB0OOJa

NCPEABUIKCHUS, CB060I[3 BBI60pa MECTa Hpe6BIBaHI/I$I H JXUTCIbCTBA, HUMA
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rpaXJIaHWHA, aBTOPCTBO, WHbIE HemaTepuainbHbie Omara. Crates 150 'K P®
3aKpeIIAeT MPUHUUIT HEOTUYK/IAaEMOCTH U HENEPEIaBa€MOCTH HEMATEepUaIbHBIX
OJlar, 4TO OTIMYAeT MX OT MMYIIECTBEHHBIX MPaB M CO3JAeT OCOOBIA MPaBOBOM
PEXKUM UX 3AIUTHI.

OCOOEHHOCTBIO  TPaXIAaHCKO-TIPABOBOTO  PETyJIUPOBAHUSA  SIBIAETCS
yctaHoBiieHHne B cTtatbe 151 'K P® nHCTMTYTa KOMIIEHCAIMM MOPAJIbHOTO Bpenaa
KaK OCHOBHOTO CIIOcO0a 3alliThl HAPYIICHHBIX JIMYHBIX HEMMYIIECTBEHHBIX MPaB.
3akoHOZATENb NPEAYCMOTPEN BO3MOKHOCTD B3bICKAHUSI KOMIIEHCALIMH MOPAJIbHOTO
BpeJa B Cly4asX HapylUICHHs JIMYHBIX HEUMYIIECTBEHHBIX IMpaB JHOO
NOCATaTeNIbCTBA HA MPUHAUISKAIME IPaXIaHUHY HEMaTepralbHble 0y1ara, a Takxe
B JpPYrUX Cclly4asX, MNPEIyCMOTPEHHBIX 3aKOHOM. J[aHHBIM MOAXOJ OTpa)kaer
cnenu(uKy 3alIUThl HEUMYILECTBEHHBIX ITPaB, MOCKOJIBbKY TPAAUIIMOHHBIE CITOCOOBI
3aIIUTHI TPAKIAHCKUX IIPaB, IPUMEHUMbIEC K UMYILIECTBEHHBIM TPABOOTHOIICHUSIM,
HE MOTyT oOO0ecrne4yuTh  aJeKBAaTHOM  3alIUThl  HAPYIICHHBIX  JUYHBIX
HEUMYIIECTBEHHBIX MPAB.

AHanu3 cyeOHOM NPAaKTUKU MOKa3bIBAET, YTO NMpuMeHeHue ctathu 152 I'K
P® o 3amuTe yectH, TOCTOMHCTBA U IEJIOBOM peNyTalliy BbI3BIBAET OMPEACTICHHBIC
TPYAHOCTH B IPAaBONPUMEHHUTENIBHON AesTenbHOCTH. BepxoBHblil Cyn Poccuiickoi
®enepanuu B IlocranoBnenuu Ilnenyma ot 24 despans 2005 roma Ne 3 «O
CyJe0HOM MpaKTHKE MO AeNIaM O 3allUTe YECTH M JIOCTOMHCTBA IPak/iaH, a TaKXKe
JIEJIOBOM penyTaluuy rpa)KaaH U I0OpUINYECKUX JIUI» Pa3bsICHUI OCHOBHBIE BOIIPOCHI
NPUMEHEHUS JaHHBIX HOPM, OJIHAKO MPAKTUKA CBUIETENHCTBYET O HEOOXOIUMOCTH
JATLHEHIIETO COBEPIICHCTBOBAHMSI TPABOBOTO peryympoBanus [17].

®enepanbHblil 3aK0H «O nepcoHanbHbIX JaHHBIX» OT 27 utoinst 2006 roga No
152-®3 [35] co3maeT crenualibHbId TPABOBOM PEKUM 00pPaOOTKH MEPCOHATBHBIX
JIAHHBIX, KOTOPBIM TECHO CBA3aH C 3allUTON IpaBa Ha HENPUKOCHOBEHHOCTH
YaCTHOW J>KM3HHU. 3aKOH YCTAHABIMBAET NPHUHIMIBI 0O0pabOTKH TEPCOHATBHBIX
JAHHBIX, MpaBa CyOBEKTOB MEPCOHAIBHBIX JAHHBIX U OOSI3aHHOCTH OIEPATOPOB,
CO3/1aBasi KOMILJIEKCHYIO CHCTEMY 3aIlUThl MH(POPMAIIMOHHBIX ACHEKTOB JIMYHBIX

HCUMYIICCTBCHHLIX ITPaB. CormocTaBjieHue HOPM AAaHHOI'O 3aKOHA C IMOJIOKCHUAMU
27



ctatbu 23 Konctutyiuu PO u cratsu 150 I'K PO nokassiBaeT mocie0BaTEIbHOCTD
3aKOHOJIATENS B CO3/IAHUM MHOTOYPOBHEBOM CHUCTEMBI 3aIUTHI ITPAaBa HA YACTHYIO
KU3Hb.

Cewmelinbiii kogekc Poccuiickoit deaepaiiuu COIEPKUT HOPMBI O 3alUTe
JMYHBIX HEMMYILIECTBEHHBIX MPaB B CEMEHWHBIX OTHOUIECHUAX, BKIIIOYAs MPABO Ha
BBIOOp (hammuiuu mpu 3aKilOUeHUH Opaka, IpaBa poJauTeNeH 1 eTel Ha oOlIeHue,
npaBo peOeHKa BbIpakaTh cBoe MHEHHE. (CeMeiHO-TPaBOBbIE  HOPMBI
JEMOHCTPUPYIOT OCOOBIN MOAXO0JA K PEryJIUPOBAHUIO JTUYHBIX HEMMYIIIECTBEHHBIX
MpaB B KOHTEKCTE CEMEHHBIX OTHOIICHHUM, T/i€ MyOJMYHbIE U YaCTHBIE UHTEPECHI
HaXOJATCS B CIIO)KHOM B3aMMOJICICTBUM.

TpynoBoe 3aKOHOJATENBCTBO TAKKE COJAEPHKUT HOPMBI O 3AIIUTE JUYHBIX
HEUMYIIECTBEHHBIX MPaB pa0OTHUKOB, BKJIIOUAs 3alIPET TUCKPUMUHAIINY, IPABO HA
3aIlMTy MEePCOHATIBHBIX JaHHBIX PaOOTHUKA, MMPABO HA HEpa3IJallleHUE CBEJCHUH,
COCTABJISIFONIMX JIMYHYIO TaliHy paOoTHUKA. TpyaoBoii kojekc B crathbsix 3, 86-90
YCTAaHABJIMBACT  CHCHUAJbHBIA  MPABOBOM  PEXUM  3alllUTHl  JIMYHBIX
HEMMYIIIECTBEHHBIX TIPaB B TPYAOBBIX OTHOIICHUSIX, YTO OTPAXKACT CIECIUPUKY
JTaHHOU chepbl mpaBoBOro perynupoBanus [33].

YronosHbii kKoneke Poccuiickonn denepannn npeaycMaTpuBacT YrojJOBHYHO
OTBETCTBEHHOCTh 3a HauOoJiee OIacHbIE TOCSATATENbCTBA HA  JIMYHBIC
HEUMYIIIECTBEHHBIE TpaBa, BKJIIOYas MPECTYIJICHUS MPOTHUB YKWU3HU U 370POBbS,
MPECTYIJICHUS TPOTUB CBOOOIbI, YECTH M JTOCTOMHCTBA JIMUYHOCTH, MPECTYIUICHUS
MPOTUB KOHCTUTYLIMOHHBIX MpaB M CBOOOJ YEJIOBEKA U TpaKJaHWHA. YTOJIOBHO-
MPaBOBbICE HOPMBI CO3/AIOT CHUCTEMY HauOoJiee CTPOroM 3alUThl JUYHBIX
HEMMYIIIECTBEHHBIX TIPaB, YTO COOTBETCTBYET HMX OCOOOW 3HAYUMOCTH ISt
JauYHOCTH | oOmiectsa [34].

Konexkc Poccuiickoit deneparim 00 aAMUHUCTPATUBHBIX TTPABOHAPYIICHHSIX
COJIEP’)KUT COCTaBbl AJMUHUCTPATUBHBIX IPABOHAPYUIECHUW, MOCATAIONIMX Ha
JIMYHbIE HEMMYIIECTBEHHBIC TpaBa, BKJIIOYAs HApPYIIEHHUE 3aKOHOAATEIbCTBA O
MEPCOHANBHBIX IAHHBIX, HAPYILICHUE NTPABA IPAXKJaH HA 03HAKOMJIEHHUE CO CITUCKOM

nu30upareneil, yyacTHUKOB pedepeHiyma. AIMUHUCTPATUBHO-TIPABOBBIE CAaHKIIUU
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JOMOJHSAIOT CUCTEMY 3alUTHl JUYHBIX HEHMYIIECTBEHHBIX IPaB, CO3[aBas
IIPOMEKYTOUHBII YPOBEHb MPABOBOM 3alIUThI MEXAY TI'PaXKAAHCKO-IIPABOBBIMHU U
YTOJIOBHO-TIPABOBBIMH CIIOCOOAMU 3alUTHI.

®enepanpHbIil 3ak0H «O cpeacTBax MaccoBOr HH(popManum» ot 27 aexaops
1991 roma Ne 2124-1 ycraHaBIMBaeT CHEHUAIBHBIA MPABOBOM PEXKUM 3aIlUTHI
JIMYHBIX HEUMYIIECTBEHHBIX MPaB B cepe MaccoBOM MHPOpMaLIUU, BKITIOUYAs TIPABO
Ha OMPOBEPIKEHUE, TIPABO HA OTBET, OCOOCHHOCTH BO3MEIIIEHHUSI MOPAIBHOTO Bpea,
NPUYUHEHHOTO PACHpOCTPAHEHUEM HE COOTBETCTBYIOIIMX JIEWCTBUTEILHOCTH
CBEJIEHUN B CpeACcTBax maccoBoil mHpopMauuu. 3akoH o CMU nemoHcTpupyer
MONBITKY 3aKOHOATENs cOalaHCUPOBATh CBOOOIy MacCOBOM MH(OpMAIUU U TTpaBa
JUYHOCTH, OJHAKO IMPAaKTUKA NPUMEHEHUS AAHHBIX HOPM CBUIETEIBCTBYET O
HEO0OXOIMMOCTHU JAIbHEMIIIEr0 COBEPUIEHCTBOBAHUS ITPABOBOTO PETYIUPOBAHUS.

CpaBHUTENBHBIA  aHAIW3  PaA3JIMYHBIX  OTpaciedl  3aKOHOJATENbCTBA
IIOKa3bIBACT OTCYTCTBHE €IMHOIO IOAXOJAa K  ONPENCICHUI  JIMYHBIX
HEMMYIIIECTBEHHBIX MPaB U CIIOCOOOB UX 3aIUTHI. [ paXaaHCKOE 3aKOHOIATENHCTBO
UCIIONIb3YeT TEPMHUH «HEMaTepualibHble Osiara», ceMeHHOe 3aKOHOAATEIbCTBO
ONEpUPYET MOHATUSIMU <JIMYHBIE MpaBa CYNPYTrOB», «JIUYHbIE MpaBa peOEHKay,
TPYJIOBOE 3aKOHOAATEIILCTBO TOBOPUT O «IEPCOHANIBHBIX JTAHHBIX PAOOTHHUKA» U
«TMYHOM TailiHe paboTHHMKa». [lomoOHas TepMHMHOJIOTHYECKas Pa300IEHHOCTh
CO3/aeT ONpeeieHHbIE TPYAHOCTH B IPABONPUMEHUTENBHON MPAKTUKE U TPEOyeT
yHU(UKAIIUU TOHSITUITHOTO ammapara.

AHanu3 crnoco00B 3alMThl TUYHBIX HEMMYIIECTBEHHBIX MPaB B PA3TUYHbIX
OTpacJIsX MpaBa MOKa3bIBaeT UX CYIIECTBEHHOE pa3HooOpasue. [ paxaaHcKoe mpaBo
IIPELyCMaTpUBAaET KOMIIEHCALIMIO MOPAJIBHOIO BpElla, ONPOBEPKEHUE MOPOYAIINX
CBEJCHUM, IIPECEYEHHUE JIEMCTBHUM, HAPYIIAOUIMUX IIPABO. YTOJOBHOE IPABO
YCTaHaBJINBAET HaKa3aHUe 3a MPECTYIUICHUS MPOTHUB JUYHOCTH.
AJIMUHUCTPATUBHOE paBo npeaycMaTpuBaeT aIMUHHUCTPATUBHYIO
OTBETCTBEHHOCTh 3a MpaBOHApYIIEHUs. TpyAOBO€ MPaBO COAEPKUT MEXAHU3MBI
3alIUTHl MEPCOHANBHBIX MaHHBIX paboTHHKA. CemeilHOe MpaBO YCTAHABIMBAET

0COOBIE CIIOCOOBI 3allIUThI JIUYHBIX IIPpaB B CEMEHUHBIX OTHOILICHMSIX.
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Oco0oro BHHMaHMS 3aCiy’KMBA€T BOMPOC O COOTHOILIECHUH IMyOIUYHO-
IIPaBOBBIX U YACTHONPABOBBIX CIIOCOOOB 3aIMTHI TUYHBIX HEUMYIIIECTBEHHBIX ITPaB.
KOHCTUTYLIMOHHBIE TapaHTHM CO3JAI0T IMyOJUYHO-IPABOBYI0 OCHOBY 3alllUTHI,
IPaKJAHCKO-TIPAaBOBBIE CHOCOOBI 3aIIMTBl HOCAT YacTHONPABOBOM XapakTep,
YTOJIOBHO-IIPABOBBIE M AJMUHUCTPAaTUBHO-NPABOBBIC CAHKLIUU OTHOCATCS K
nyO0IMYHO-TIPAaBOBBIM crioco0aM 3aIiuThl. JlaHHas cucreMa co3JaeT KOMIUIEKCHBIN
MEXaHMU3M 3alIUTHl JTUYHBIX HEUMYIECTBEHHBIX MpaB, OJHAKO TpeOyeT iydlien
KOOPJMHALUNA MEXIY Pa3INYHbIMH IIPABOBBIMU MEXaHU3MAMH.

Pa3Butre nH()OpMAIIMOHHBIX TEXHOJIOTHI CTABUT MEpe]] 3aKOHOAATEIbCTBOM
HOBBIE€ BBI30BBI B O0JIACTH 3alUTHl JMYHBIX HEUMYUIECTBEHHBIX IIpaB.
®enepanphbiii 3ak0oH «O0 uHpOpManyy, HUHMOPMALMOHHBIX TEXHOJIOTHIX U O
3amute nHpopmanum» ot 27 uroing 2006 rona Ne 149-03 co3naet npaBoByIO OCHOBY
JUI 3alIUThl MH()OPMALIMOHHBIX ACHEKTOB JMYHBIX HEMMYIIECTBEHHBIX IIpPaB,
OJTHAKO CTPEMHTEIBHOE Pa3BUTUE LU(PPOBBIX TEXHOJOTUIl TPEOYEeT MOCTOSHHOTO
OOHOBJIEHUS TPABOBOT'0 PETYJIUPOBAHUS.

AHanu3 JEHCTBYIOLIErO0 3aKOHOJATENbCTBA II03BOJIIET BBIJECIHUTH JIBE
KJIFOUEBbIE TMPOOJIEMBI MPABOBOIO PETYIMPOBAHUS JIMYHBIX HEUMYILIECTBEHHBIX
paB, KOTOPbIE CYUIECTBEHHO BIUSIOT Ha 3((EKTUBHOCTh UX 3aIUTHI U CO3JAIOT
TPYJHOCTH B IPABONPUMEHHUTEIBHON MPAKTUKE.

[lepBoii mpoOIeMOil ABIISIETCSI OTCYTCTBHE €UHOTO MOHATUHHOTO anmnapara u
TEPMHUHOJIOTHYECKass pa3oOLIEHHOCTh B Pa3IMYHBIX OTpacisX IpaBa IpHU
peryaupoBaHUM JUYHBIX HEMMYIIECTBEHHBIX MpaB. JlaHHas npobiemMa nposiBiseTcs
B TOM, YTO Pa3JIN4YHbIE HOPMATUBHBIEC AKTHI MUCIOJIB3YIOT Pa3HYK) TEPMHHOJIOTHIO
JU1s 0003HAYECHUS CXOJIHBIX IO CBOCH MPAaBOBOM MpHUpOC SBICHUMN. I pakaaHCKui
KOJIEKC ONEepUpyeT TEPMUHOM «HEMarepuaibHble Oyiara», CemelHbI KOJeKC
UCITIOJIB3YET TOHSTHE WJIMYHBIE HEHMYLIECTBEHHBIE MIPaBa CYNPYroB» U «JIUYHBIC
npaBa pebeHka», TpynoBoil KoJIeKC MPUMEHSET TEPMUHBI «IIEPCOHATIbHBIC TAHHBIE
pabOTHHKA» W «CBENCHMS] O YACTHOM KM3HM PabOTHUKA», 3aKOHOJATENHCTBO O

NEPCOHAIbHBIX AJAHHBIX BBOAWUT IIOHATUC «IICPCOHAJIBHBIC HAHHBIC) KaK Jar00as
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uHOpMaIs, OTHOCALIASCS K MPSMO MM KOCBEHHO OTpeAeIEHHOMY (pU3ndecKoMy
JULLY.

[TonoOHast TEpMUHOIOTMYECKAs HEMOCIEA0BATEIbHOCTh CO3/1a€T CEPbE3HbIC
npoOyieMbl B TPABONPUMEHHUTEIBHONW TMPAKTUKE, IOCKOJIBKY CYyIbl U HHbBIE
IIPaBONPUMEHUTEIBHBIE OpPraHbl BBIHYXKJIEHBI CaMOCTOSITENIBHO — ONPEIEIATh
COOTHOILIEHHE MEXAY Pa3IMYHBIMU IOHATUSMH U YCTaHABIMBATh UX COJEPIKAHUE.
['paxkmane W MX MPEACTABUTENN TAKKE MCHBITBIBAIOT 3aTPYyIHEHUS IIpU
OIIpENETICHUH MPUMEHUMBIX MPABOBBIX HOPM M CIIOCOOOB 3alllUThl HAPYLIECHHBIX
npaB. OTCyTCTBHE €IMHOTO TNOHATUMHOIO ammapara MNPUBOAWAT K Pa3IMYHOM
MHTEPIIPETALNH CXOJHBIX IPABOBBIX CUTyalUld Pa3HBIMU CyIaMH, YTO HAPYIIAET
OPUHLMII  €AMHOOOpa3HOro MPUMEHEHHMs] TMpaBa M CO3JaeT  IPABOBYIO
HeomnpeaeaeHHoCTh [23].

Bnusnue naHHOW 1npoOsieMbl Ha PaBONPUMEHUTENIbHYIO IPAKTUKY
IPOSIBIISIETCS B BBIHECEHUM IPOTUBOPEUUBBIX CYAEOHBIX PELIECHUN IO CXOXKUM
nenaMm, KOrja CyAbl MO-pa3HOMY KBATM(DUIMPYIOT HAPYIICHHUS JIMYHBIX
HEUMYILIECTBEHHBIX IIpaB B 3aBUCHUMOCTM OT TOIO, Kakyl OTpPacieBYyIO
IIPUHAJIEKHOCTh OHM TPUIAIOT CHOPHBIM IPaBOOTHOIIEHUSAM. Hampuwmep,
HapylIeHUWE [paBa Ha  HEINPUKOCHOBEHHOCTb YAaCTHOM  JKM3HU  MOXKET
paccMaTpuBaThCs KaK  HapylIeHHE HeMarepuajlbHOro Ojara B paMKax
IPaKIaHCKOTO MpPaBa, Kak HapYyILICHHUE ITPaBa Ha 3alIUTy NEPCOHAIBHBIX JAHHBIX B
pamkax MHQOPMAIIMOHHOTO MpaBa, WK KaK HapylUIeHHe KOHCTUTYLIMOHHOTO MpaBa
Ha HENPUKOCHOBEHHOCTh YaCTHOW KU3HMU.

Jlist ycTpaHeHusi JaHHOW MPoOJIeMbl HEOOXOAUMO MpUHATHE (heaepaIbHOTO
3ak0oHa «O JTUYHBIX HEMMYLIECTBEHHBIX IpaBax», KOTOPBIM JOJKEH COAEPIKATh
€AVHbIE ONpENEJCHUS OCHOBHBIX TIOHSATHM B JaHHOW cdepe, YCTAaHOBUTH
VCUYEPIBIBAIOIIMN IIEPEYEHb JIMYHBIX HEUMYIIECTBEHHBIX IIPaB, OINPEAEIUTh HX
COJEp’)KaHUE W TPAHHULBI, a TaKXKE 3aKpENuTh OOIIMEe MPUHLMIIBI WX 3al[UTHI.
JIaHHBIN 3aKOH JOJIKEH UTPATh POJIb OOIIEH YaCTH MO OTHOIIEHHUIO K CIICIUAIbHBIM
HOpPMaM pa3JM4YHBIX OTPACJEH IpaBa, PETYIUPYIOLIUM OTIAEIbHBIE BUIbI JIUYHBIX

HCUMYIUICCTBCHHEIX ITpaB. OI[HOBpCMCHHO HCO6XOI[I/IMO BHECTH COOTBCTCTBYIOIIHC
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U3MEHEHUS B JICHCTBYIOIIEE 3aKOHOAATENBCTBO ISl MPUBEIEHUS MCIOJIb3YEMON
TEPMUHOJIOTMH B COOTBETCTBUE C €UHBIM IMOHATUWHBIM allllapaToOM.

Btopoit cepwe3Hoil mpoOnemoil  sBIsEeTCS OTCYTCTBHE 3(P(DEKTUBHBIX
MEXaHU3MOB 3aIIUThl JIMYHBIX HEUMYIIECTBEHHBIX TpaB B IUPPOBOI cpene u
HEJI0OCTAaTOYHOE MPABOBOE PETYIMPOBAHKUE HOBBIX (DOPM MOCITATENHCTB Ha JaHHBIC
IpaBa, CBS3aHHBIX C pa3BUTUEM MH(GOPMAIIMOHHBIX TeXHOJMOTUM. JlanHas mpobiaema
MPOSIBIISIETCS] B TOM, YTO JEHCTBYIOLIEE 3aKOHOIATENBCTBO CO3/IaBAJIOCH B IEPHUO/I,
KOI/Ia COBpPEMEHHbIE IU(POBBIE TEXHOJOTHUU €II€ HE MOJYYUIH LIUPOKOTrO
pacupoCTpaHEHUsl, U TMO3TOMY HE YYHUTHIBAET CHEHU(PUKY 3alIUThl JIMYHBIX
HEHMMYIIIECTBEHHBIX ITPaB B UHTEPHET-CPE/IE.

[IpoGnema o0cobGeHHO OcTpo mposiBisieTcs B cdepe 3aluThl IpaBa Ha
HEITPUKOCHOBEHHOCTh YACTHOM JKU3HU, ITpaBa Ha COOCTBEHHOE U300pakeHUE, IpaBa
Ha 4YeCTh M JOCTOMHCTBO B COLMAIBHBIX CETSX W HMHBIX HHTEpPHET-pecypcax.
HenictBytonue HopMmbl ctathu 152.1 'K P® o mnpaBe Ha wuzoOpaxeHHEe HE
YUHUTBHIBAIOT cHeU(UKY pa3MeleHns U300pakeH!il B UHTEPHETE, 1€ OHU MOTYT
OBICTPO PacHpOCTPaHATHCS, KOMUPOBATHCA M HUCIHOJIB30BATHCS HEOTPAHMUYEHHBIM
KPyroM Jinll. AHAJOTMYHO HOPMBI O 3aIUTE YE€CTU M JOCTOMHCTBA HE COJIEpKaT
CHEIUaTbHBIX MEXaHU3MOB 3aIIUTHI OT Audamaliu B MHTEPHETE, TI€ opoYarias
uHGOpMaIUs MOKET PaCPOCTPAHATHCS aHOHUMHO M C BBICOKOW CKOPOCTBIO.

OcobOyro mnpoOsieMy MpeaCTaBisIeT 3alluTa MEPCOHAIBHBIX JAHHBIX B
YCIIOBUSIX PA3BUTHSI TEXHOJIOTHU OOJIBIINX TAHHBIX, UCKYCCTBEHHOT'O MHTEJICKTA U
uHTepHeTra Bemed. JlelictByrommnii ®DenepanbHblii 3aKk0H «O mEpCOHAIBHBIX
JAHHBIX» HE COJAEPKUT aJCKBATHOIO PEryJUpOBaHHs 0OpabOTKH MEpCOHAIBHBIX
JTAHHBIX C UCTIOJIb30BAHUEM AJITOPUTMOB MAITMHHOTO OOY4YEeHUS, HE YCTAaHABIMBACT
NPaBOBOM PEXUM JUIsl aBTOMATU3UPOBAHHOTO NPHUHATHS PEIICHUA Ha OCHOBE
MIEPCOHANILHBIX JAHHBIX, HE PETYJIUPYET BOMPOCHI OOPAOOTKH OMOMETPUUYECKUX
MEPCOHANILHBIX JAHHBIX W JIAHHBIX O MeCTomoJjiokeHuH. ['paxknane (axtuyecku
JuIIeHb! 3PHEKTUBHBIX CIIOCOOOB 3aLIUThHI CBOMX JIMYHBIX HEMMYILECTBEHHBIX MPaB
B 1u¢poBoii cpene. CynebHast 3aluTa 4acTo OKa3biBaeTcs HEeAP(HEKTUBHON H3-3a

TEXHUYECKUX  CJIOXKHOCTEH YCTAaHOBJICHHA H&pyHIHTCJI@ﬁ, TPAHCTPAHUYIHOTO
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XapakTepa HWHTEPHET-PECYPCOB, OBICTPOrO PpacHpOCTpaHEHUs HH(POpPMAIIHH.
AJMUHUCTPATUBHBIE M YTOJIOBHO-TIPABOBBIC CIIOCOOBI 3aIUTHl TAK)KE€ HE BCETa
MIPUMEHHUMBI M3-32 AaHOHUMHOCTHY HAPYIIUTEJIEN U CIIOAKHOCTEN JOKa3bIBAHUS.

Jng  pemieHuss ~ JaHHOM ~ TpoOJeMbl  HEOOXOIMMO  OOHOBIICHUE
3aKOHOJIATEIHCTBA O 3AIIUTE JTNYHBIX HEUMYIIECTBEHHBIX MPAB C YY4ETOM IIU(DPOBBIX
peanuu. B ['paxxmanckuii KOJIEKC CJIEIyET BHECTH U3MCHEHUS,
MpeayCcMaTPUBAIOIIUE CTICIIUATBHBIE CIIOCOOBI 3aIUTHI TUYHBIX HEUMYIIIECTBEHHBIX
npaB B HUHTEpPHETE, BKIIOYas NpaBO TpeOOBaTh YJaleHHs HWHOpMauu U3
MOMCKOBBIX CUCTEM, MPABO Ha 3a0BEHUE, YIPOIIECHHbBIC MPOLETYyPhl OJOKHUPOBAHUS
HE3aKOHHOT'0 KOHTeHTa. HeoOX0oauMoO yCTaHOBUTH MPE3YMIIIUI0 BUHBI UHTEPHET-
1aTGopM Mpu pa3MEIeHUH KOHTEHTa, HAPYIIAIOIIETO JUYHbIE HEUMYIIIECTBEHHbIE
MpaBa, U BO3JIOKUTh HAa HUX OOS3aHHOCTH MO ONEPATUBHOMY pPEarupoBaHUIO Ha
*ano0sl mosb3oBateseil. Takxke, DenepanbHblil 3aK0H «O MEPCOHATBHBIX JAHHBIX
TpeOyeT CyIIEeCTBEHHOW MOJEpPHU3AlUUA JUIsl y4eTa HOBBIX TEXHOJOTUYECKHUX
BbI30BOB. HeoOX0AMMO BKIIFOUUTH B 3aKOH HOPMBI O TIpaBax CyOBbEKTOB JaHHBIX B
YCIIOBUSIX ~ aBTOMATH3UPOBAaHHOW 0OpabOTKH, YCTaHOBUTH TpeOOBaHUA K
QITOPUTMUYECKON  MPO3PAuYHOCTHU,  3aKPENUTh MpPaBO Ha  OOBACHEHUE
aBTOMATHU3UPOBAHHBIX pPEIICHUH, YCUIUTh TpeOoBaHUS K O0OpabOTKE OCOOBIX
KaTEeropui MEPCOHAIBHBIX JAaHHBIX. TaKkXe CIIeAyeT yCTaHOBUTH CIICLIUAJIbHBIN
MIPABOBOM PEKUM JJIs1 00paOOTKH MEPCOHATBHBIX JaHHBIX B UHTEPHETE BEIICH U NpU
VICIOJIb30BaHNU TEXHOJIOTUA HCKYCCTBEHHOTO UHTEIIEKTA.

Taxum 00pazom, MPOBEICHHBIN aHaIu3 JEUCTBYIOIIUX HOpM
3aKOHOJIATEILCTBA O  JIMYHBIX  HEHWMYIIECTBEHHBIX  MpaBax  IO3BOJISET
KOHCTAaTUPOBaTh, YTO POCCUHCKAas TPaBOBasi CHUCTEMa B II€JIOM OOeCreYyruBaeT
MHOTOYPOBHEBYIO 3alllUTy HEMaTepUANIbHBIX Ojar TpaXkJaH uepe3 KOMILUIEKC
KOHCTUTYIIMOHHBIX, Ipak1aHCKO-TTPABOBBIX, YTOJIOBHO-TIPABOBBIX,
aAMUHUCTPATUBHBIX U CIEHHAIBHBIX MPABOBBIX MEXAaHU3MOB. 3aKOHOJIaTeJIbHAS
0a3a XapakTepu3yeTcs JOCTaTOYHOM MOJTHOTOM OXBaTa OCHOBHBIX BHJIOB JIMUHBIX
HEMMYIIIECTBEHHBIX TIPAB M MPEAOCTABIISACT PAa3HOOOPA3HbI HHCTPYMEHTAPHH IS

HMX 3allydTbl, BKJIIOYasA KOMIICHCAIIMIO MOpPAJBHOro Bpcada, OIPOBCPIKCHHUC
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NOpOoYalluX CBEIACHUN, YTrOJOBHOE IIpecielOBaHHE 3a HaubOoyee TSIKKHE
MOCATaTeIbCTBA U aIMUHUCTPATHBHYIO OTBETCTBEHHOCTh 32 MEHEE 3HAYUTEIIHHBIC
HapYIICHUS.

Bmecte ¢ TeM BBIABICHHBIC CHUCTEMHBIC HEJIOCTAaTKH  IPABOBOTO
PETYIMPOBAHHUS - TEPMUHOJIOTUYECKAs pa300IIEHHOCTh Pa3IMYHbIX OTpaciei paBa
¥ HETOTOBHOCTH 3aKOHOJATENIbCTBA K BBI30BaM IHU(POBOI 3MOXH - CYIIECTBEHHO
CHIDKAOT 3()()eKTUBHOCTH 3aIUThI JUYHBIX HEUMYIIICCTBCHHBIX ITPaB HA MIPAKTHKE.
OTCyTCTBHE  €IMHOTO  TIOHATHHHOTO  ammapaTa  CcO3[JaeT  MPaBOBYIO
HEOIPEICICHHOCTh M MPEIATCTBYET €IMHOOOPa3HOMY NPHUMEHEHHUIO HOpM, a
HEJIO0CTATOYHOE PEryIMpOoBaHUE IMU(POBBIX aCIEKTOB 3alUTHI OCTABJISACT TPaXkIaH
0e33alMTHBIMH TIepe HOBBIMH (POpMaMu MOCSATATEIbCTB HA UX HEMAaTepPUAIbHEIC
0Jiara B MHTEPHET-CPEIE.

[IpennoxeHHBIC HANIPaBJICHHS COBEPIIICHCTBOBAHUS 3aKOHOIATEIHCTBA Yepe3
NPUHATHE CIEIUATBHOTO (helepaabHOr0 3aKOHA O JIMYHBIX HEUMYIECTBEHHBIX
paBaX W KOMIUICKCHYIO MOJCPHHM3AIMI0 HOPM C YYE€TOM ILM(PPOBBIX peaiuit
crocoOHBI 0obecrieunth Oosiee APHEKTUBHYIO M CHUCTEMHYIO 3alUTy JaHHOU
KaTeropuu mpaB. Peanu3anus JaHHBIX MeEp ITO3BOJIUT TNPUBECTH POCCHHUCKOE
3aKOHO/IaTEJILCTBO B COOTBETCTBHE C COBPEMEHHBIMU BBI30BAMH U MTOTPEOHOCTIMHU
o0ImecTBa, CO37aB MPOYHYIO TIPAaBOBYID OCHOBY JUIS  3allWTHl  JIMYHBIX

HEMMYILIECTBEHHBIX NIPAB B YCIOBUAX PAa3BUTHA HH(POPMALITMOHHOTO OOIIECTBA.
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I'maBa 3 3ammTa JUYHBIX HEMMYIIECTBEHHBIX NPaB

3.1 Poab rocyaapcrBa u o0mecTBa B 00ecrne4YeHnH 3alMThl JTMYHbIX

HEUMYIIECTBCHHBIX IIPpaB

JInuHbBle HEMMYILIECTBEHHBIE ITPaBa YEIOBEKA MPEICTABISIIOT cO00I 0cO0yI0
KaTEerOpHI0 IMPaBOBBIX HHCTUTYTOB, 3alllUTa KOTOPBIX TPeOyeT KOMILIEKCHOTO
MOJIX0J]a CO CTOPOHBI T'OCYIAapCTBEHHBIX CTPYKTYp M TPakJaHCKOIO OOIIECTBa.
YecTb, JOCTOMHCTBO, HENPUKOCHOBEHHOCTh YaCTHOM KU3HH U JEJIOBasl peryTalus
COCTAaBISIFOT OCHOBY MPABOBOIO CTaTyca JUYHOCTH B COBPEMEHHOM IPABOBOM
rOCyJapCTBeE.

Koncturynus Poccuiickoit @enepannn B cTatbe 2 3aKperuisieT 00s13aHHOCTb
rocyapcTBa Mpu3HaBaTh, COONIOAATH U 3alUINATh IIpaBa U CBOOOJBI YEJIOBEKA U
IpaKJaHUHA, OINPEACIsAs TEM CaMbIM IIEPBOCTEIICHHYIO POJIb T'OCYAAPCTBEHHBIX
WHCTUTYTOB B JaHHOU cdepe. 3akoHonmarenbHas ©0a3a co374aeT IPaBOBbIC
MEXaHU3MBbI, TIO3BOJISIOLINE 00ECIEUNTh HAAJIEKAIYIO OXpaHy HEUMYIIECTBEHHBIX
Oylar rpaxkiaH 4epe3 JeATeNbHOCTh CYJAEOHBIX OpPraHoB, MPOKYpPaTypbl M HMHBIX
rOCyAapCTBEHHBIX CTPYKTYD.

I'ocynapcTBeHHBIE Oprassl OCYLIECTBJISIOT 3aIUTy JIUYHBIX
HEMMYIIIECTBEHHBIX MpPaB MOCPEIACTBOM pPAa3IUYHBIX IMPABOBBIX WHCTPYMEHTOB.
CynebHasi cuctemMa paccMaTpUBaeT CHOPbl O 3allliTe YEeCTH M JIOCTOWHCTBA,
KOMIIEHCAllUM ~ MOPAJIbHOTO  BpE/a, BOCCTAHOBJICHUM HApPYLIEHHBIX IIPaB.
[Ipokyparypa oCyIIECTBIs€T HAA30p 3a COOJIIOJICHHEM 3aKOHHOCTH B JIaHHOU
o0nacTd, a aMUHUCTPATUBHbIE OPraHbl MPUHUMAIOT MEPHI MO MPETOTBPALICHUIO
HapyILIEHUH HEMMYIIECTBEHHBIX MTPaB IpaxaaH.

Bmecte ¢ TeM 3(@exTUBHOCTH TOCYIAapCTBEHHOM 3aIllUThl BO MHOI'OM
3aBHUCUT OT aKTHUBHOW mo3unuu obmiectBa. OOLIECTBEHHbIE OpraHu3aluu
BBINIOJIHAIOT KOHTPOJIbHYIO (YHKIMIO, BBISBISAS CIy4Yad HaApYLIEHUS JUYHBIX
HEMMYILIECTBEHHBIX MpPaB U IPUBJEKAs] BHUMAHUE T'OCYAApCTBEHHBIX OPraHoOB K

poOIeMHBIM cuTyarusaM. CpeicTBa MacCoBOUM MH(MOPMAIIUU UTPAIOT BAXKHYIO POJIb
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B (GOpMHpPOBAHWN OOIIECTBEHHOTO MHEHHSI OTHOCHUTEIHHO HEJOIMYCTUMOCTH
IIOCATATEIbCTB HA YECTh U JOCTOMHCTBO JINYHOCTH.

['paxxnanckoe 0oOIIECTBO CHOCOOCTBYET Ppa3BUTHIO TMPABOBOM KYJIbTYpPHI
HACEJICHUS, MOBBIIIEHUIO OCBEIOMIICHHOCTH TPaXKAaH O CBOUX IpaBaxX M cocobax
ux 3amuThl. OOIIECTBEHHbIE MPaBO3ALIUTHBIE OPraHU3allMd  OKAa3bIBAIOT
IOPUIUYECKYIO TTOMOIIb OCTPAJABIIUM, YUYaCTBYIOT B pa3pabOTKe MPEIOKEHUN
10 COBEPIICHCTBOBAHUIO 3aKOHOJATEIbCTBA B OO0JACTH 3alUTHl JIMYHBIX
HEUMYILECTBEHHBIX MPAB.

CornacHo cratbe 23 Koncturyruu P® [9], kaxnapiii denoBek oOjamaer
rapaHTUPOBAHHBIM IPABOM Ha 3AIIUTY CBOEH YACTHOW, TUYHOM U CEMEMHOM JKU3HH,
BKJIIOYAs OXpaHy 4yecTd U penyrauuu. CtaTbs 24 NOMOJHUTEIBHO YCTAHABINBAET
3alpeT Ha HENpaBOMEPHBIM cOOp M paclpoCTpaHEHUE JHMYHBIX JaHHBIX Oe€3
pa3pewieaus. B nononHenue k stomy, I'paxnanckuii kogekc P® B crarbe 150
pa3biCHAET, YTO YECTh, JOCTOMHCTBO W JI€JIOBAasl pEIyTauus SBISIOTCS
HEeMaTepUAIbHBIMU OJ1aramu, KoTopsle noajiexar 3amure. Ctareu 151 u 152 TK PO
KOHKPETU3UPYIOT MEXaHM3Mbl 3TOW  3alUTHI, MPEIOCTaBIsIl MPaBO Ha
OMPOBEP)KEHUE HEOOOCHOBAHHBIX OOBMHEHUW W B3bICKAHWE KOMIICHCAIUU 3a
MOPaJIbHBIN y11epO.

®denepalibHbIE 3aKOHBI, TaKue Kak 3akoH oT 27 utons 2006 roga Ne 152-®3 O
NIEPCOHAIBHBIX JAHHBIX, HAKJIaAbIBAIOT HA ONEPATOPOB, B TOM YHUCIE
rOCyJapCTBEHHBIC CTPYKTYPBI, OOS3aHHOCTH IO 3alUTe KOH(PHUICHIIMAIbHOCTU
JUYHOU MHPOPMALIMK U TPEOYIOT COrjlacusi Ha €€ MCMoJb30BaHue. B nonosHenue,
3aKOH O CpEeJICTBaX MaccOBOM MH(popMaIuu, NpuHIThIA 27 nekadbps 1991 roxa non
HOMepoM 2124-1, BBOOUT OTBETCTBEHHOCTh 3a HECAHKIMOHHWPOBAHHOE
BMEIIATEIBCTBO B JIMUHYIO *U3Hb uyepe3 CMMU, uto cmocoOCTByeT 3ammure OT
IIPaBOHAPYILIECHUN.

['ocynapcTBeHHBIE OpraHbl, TaKUE KaK MPOKypaTypa U CyJ, 0OECIeYHBAIOT
WCIIOJTHEHHWE 3aKOHOB, BKJIOYas 3alUTy KOH(PUACHIIMATBLHOCTA MEIUIIMHCKHUX

JTAaHHBIX TPaXKJIaH.
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Konkperno, ®@enepanbubiii 3akoH PO ot 21 Hos6ps 2011 roma Ne 323-03
«O0 ocHOBax oXpaHbl 310pOBbs Tpaxksiad B Poccuiickoit denepanniny» Hamaraet Ha
MEJUIIMHCKHUE YUPEKIACHHUS 00513aHHOCTh XPaHUTh MEIUIIMHCKUE JTAHHbIE B TaliHE.
JlonoTHUTEIHHO, YTOJOBHEINH Kojeke Poccun [34] mpenycMaTpuBaeT yroJioBHYIO
OTBETCTBEHHOCTbD 34 CEPbE3HBIEC HAPYIIEHUS, TAKAE KaK KJIEBETAa U BMEIIATEIBCTBO
B YaCTHYIO XU3Hb (cTaThu 128.1 u 137), yTo qaeT nmpaBoOXpaHUTEIBLHBIM OpraHaM
BO3MOXXHOCTh IIPECEKATh U PACCIICIOBATh MOA00HBIE TPECTYIICHUS.

B cootBercTBUU ¢ ['paxknancko-miporeccyaibHbiM KojiekcoM PD, cyneOnas
CHUCTEMa CTPaHbl YIIOJHOMOYEHA HE TOJIHKO BOCCTAHABIMBATH HAPYIICHHBIE MpaBa
IpaXKaaH, HO U 00eCIeYnBaTh MPUHYIUTEIILHOE BBITIOJIHEHUE CBOUX pernenuid [20].

['ocymapcTBO akKTUBHO y4acTBYET B IPEBEHTUBHOM I€ATEIBHOCTH, UCIIONb3YS
oOpa3zoBaTebHbIE MPOrpaMMbl U HAJI30pHbIC MEXaHU3Mbl. B cooTBeTcTBUM C 43
cratbeit Konctutymuu P® kaxaomy obecrieunBaeTcss BO3MOKHOCTh OOyUeHHUS, B
paMKax KOTOPOTO BHEIPSIOTCS 3HAHUA O JUYHBIX IpaBax. J[omoJHHUTENBHO,
denepanbHbIl 3akoH Poccuiickoit @enepanuu ot 29 nexadps 2012 roga Ne 273-D3
BKJIFOYAE€T B 00pa3oBaTelbHbIE MPOrPaMMbl JJIEMEHTHI, KOTOPbIE HAIpaBJICHBI Ha
pPa3BUTHE YBAKECHUS K HEUMYIIIECTBEHHBIM MPAaBaM YK€ C paHHETO BO3pacTa.

B pamkax  KOHCTUTYIIMOHHBIX  TIOJIOKEHHM W crenuduueckux
3aKOHOAATEIbHBIX AKTOB MOJYEPKHBAETCS 3HAYUMOCTh YYaCTHSl TPaKIaHCKOTO
oO111ecTBa, BKJIIOYAsi OTACIBHBIX TpaxkaH, o0benunenuss 1 CMU, B nesTenbHOCTH
IO 3alIMTE NEPCOHATBHBIX HEUMYILIECTBEHHBIX MPAB. DTU CTPYKTYPhI COJICUCTBYIOT
YBEJIMYECHUIO OCBEJIOMJICHHOCTH, OpraHu3alid OOIIECTBEHHOIO HaA30pa U
CTUMYJIMPOBAaHUIO WHUIIMATUB HAa MecTax, paboTass B TECHOM NApTHEPCTBE C
roCyJJapCTBEHHBIMU OpTaHaMH.

B coorBerctBun ¢ Konctutymuent Poccuiickoit ®enepauuu (ct. 30) u
denepanpHbiMU 3akoHaMHU OT 19 mas 1995 roma Ne 82-D3 «O06 0O6IIeCTBEHHBIX
oOvequHeHusIx» W oT 12 sHBaps 1996 roma Ne 7-®3 «O HeKOMMepUYECKHX
OpraHu3alusIX», TpaxkiaHe HMMEIOT TMpaBoO co37aBarh MPOGCOI3bl U APyrUe
HEKOMMEPYECKHE OpraHU3alMy JIJIsl 3al[UThl CBOMX MpaB. DTU OpraHu3alui MOTYT

BCCTHM MOHHTOPHHI 34 CO6J'IIO,Z[CHI/ICM JIMYHBIX HCHUMYIICCTBCHHLIX IIpPaB,
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OpraHU30BbIBATh KAMIIAHWH JUJISl UX 3aILUTHI U MPEACTABISTh HHTEPECHI IPAK/IaH B
CcyneOHbIX opranax. Tak, MpaBO3alUTHBIC OpraHU3aluH, padOTaloIINe B paMKax
YKa3aHHBIX 3aKOHOB, MOT'YT IIPOBOJUTH OOIIECTBEHHBIE CIYIIAHUS U UHULIMUPOBATH
KOJUIEKTUBHBIE 00pallleHus B CIydasX HapylIeHUH MpaB Ha KOHQUICHIIMATEHOCTD
WJIU YECTb.

OO011ecTBO UrpaeT KIIOUEBYIO POJjb B (DOPMHPOBAHUM 3TUYECKUX HOPM U
obmectBeHHOTO0 MHeHHs. B coorBerctBuu co ct. 29 Koncturynuu Poccuiickoit
denepanunu [9], kaxaplil ©IMeET MPaBO Ha CBOOOY MBICIIU M BBIPKEHUS, YTO JIACT
BO3MOXXHOCTh CMMU 1 0T€AbHBIM IpakjaHaM aKTUBHO y4aCTBOBATh B IUCKYCCHSIX
O IIPABOHAPYIICHUX, CHOCOOCTBYSI TEM CaMbIM NMPO(PHUIAKTUKE U OOIIECTBEHHOMY
HEOJJOOpPEHHIO HapyLIeHU. 3aKOHOIaTENbCTBO, B yacTHOCTH DenepanbHblii 3aKOH
o CMMU, Hanaraet o0sA3aHHOCTH Ha CPEJICTBA MacCOBOW MH(POPMALMHU YUUTHIBATH
JMYHBIC PaBa, OJHOBPEMEHHO NPEIOCTAaBIAS MM BO3MOXHOCTH IS ILIHPOKOTO
OCBEILIEHUS] BOIIPOCOB, YTO MOBBIIIAET OOIIECTBEHHBIN KOHTPOJIb 3a JCHCTBUSIMU
rOCyAapCTBEHHBIX CTPYKTYD.

CoumnanpHasi OTBETCTBEHHOCTb YKPEIUIAETCS 4Yepe3 aKTUBHOE Yy4dacTHE
rpakJaH B CeMEMHON U nMpo(decCUOHATbHON KU3HU, T/I€ HEMMYLIECTBEHHBIE ITpaBa
NOJTy4YaroT MOAJEPKKY Uepe3 MOBCeAHEBHOE cOoOMI0AeHNEe U yBaxkeHne. Hampumep,
B IPO()eCCUOHATIBHBIX KpyraxX 3THUECKHUE CTaHIapThl, 3aKperieHHble B Tpya0BOM
koznekce P [33], ciocoOCTBYIOT caMOperyaupoBaHui0. Takke BaXKHYIO POJb B
BOCIIUTAHWH JIeTEH, coriacHo cTathsaM 61-63 CemeitHoro kozekca PO [29], urparor
KaK POJUTENH, TaK U OOIIECTBEHHbIE MHCTUTYTHI, OJAYEPKUBAST HEOOXOIUMOCTh
YBaXEHUS K IMYHOMY JOCTOMHCTBY peOeHKa.

B 3ammre JUYHBIX HEUMYIIECTBEHHBIX MNPAB KIIOYEBYIO POJIb UIPAOT U
rocyAapcTBO, M OOIIECTBO, NpPHYEM MX BKJIAJbl JAOMOJHSIOT Jpyr Jpyra.
["ocynapcTBO ycTaHaBIMBAET IOPUANYECKHAE OCHOBBI U 00ECTIEYUBAET UCIIOJIHEHUE
3aKOHOB, B TO BpeMsl Kak OOIIECTBO CHOCOOCTBYET HAA30py, aKTHBHOCTU U
KyJIbTYPHOU NOAJIEPKKE ATUX MpaB. KOHCTUTYLIMOHHBIE ITPpaBa, KaK yKa3bIBACTCS B
cratbe 15 Koncrutryuuu PO, o06magaroT HauBbICIIEH IOPUAWYECKOM CHION H

00eCIeYnBaroT IIpsAMOC BO3JCHCTBME Ha 3aKOHOJATCJIbHBIC MpouecCChbl, 4YTO
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CHOCOOCTBYET COTPYIHHUYECTBY BCEX 3aMHTEPECOBAHHBIX CTOpPOH. Takas
COBMECTHas padoTa, MOJKPEIJIEHHAs 3aKOHOAATEIbHBIMU AKTaMH, CO3/1a€T YCIOBUS
JUTSl YBKEHUSI M PAKTUUECKOW peain3aluy JIMYHbIX HEUMYIIECTBEHHBIX MPaB.

CyneOHasi mpakTHKa BBICIIMX CYACOHBIX MHCTAHIIUNA CONECPIKUT Psii BaKHBIX
MO3UIMNA OTHOCUTENIBHO 3allIUThl JIMYHBIX HEUMYIECTBEHHBIX mpaB. Wcxons u3
[Toctanosnenus [1nenyma Bepxosaoro Cyaa P® ot 24 ¢espans 2005 roga Ne 3 o
CyIeOHOM MpakTUKe B JeNiaX O 3allUTe YEeCTH U JIOCTOMHCTBA TPaXKAaH, a TaKxkKe
JIEJIOBOM pemyTalluyd TPaKJaH U IOPUIUYECKHUX JIMI, CyAeOHbIE OpraHbl JOJHKHBI
VUYUTBHIBATh, YTO JIOKHBIE YTBEPKJICHHUS O HAPYIICHUSX 3aKOHOJATEIhCTBA,
HEJIOCTOMHBIX TOCTYNKAaX WM HEITUYHOM IOBEJICHUM B JKHU3HHU, a TaKXe O
HEJIOOPOCOBECTHOCTH B JICJNIOBOM  JIEATEIBHOCTH, SBISIOTCS KJIEBETOM IpHU
pPAacCMOTPEHHUU HCKOB O 3alllUTE€ YECTH, JOCTOMHCTBA W JEJIOBOM pEeIyTaluu.
Koucrurymmonnsiii Cya Poccuiickoit denepanuu B onpeaenenun ot 4 aexadps
2003 roma Ne 508-O momgyepkHyJ, 4TO 3allUTa MpaBa HA HEMPUKOCHOBEHHOCTH
YaCTHOM >KM3HU JIOJKHA 00ECTIEUMBATHCS HE TOJIBKO Yepe3 CyAeOHbIE MEXaHU3MBI,
HO W 4epe3 MpeayNpeluTeNbHbIe MEPbl TOCYIAPCTBEHHBIX OPraHOB, BKIKOYas
KOHTPOJIb 32 JESTEIbHOCTBhIO CYOBEKTOB, 00palaThIBAIOIIMX MEPCOHATbHBIC
nauusie. [Ipesnauym Briciero Apoutpaxsaoro Cyna PO B nocranosnenuu ot 17
deBpans 2004 roga Ne 76 ykazan, 4To AefoBasi peryTarusi IOPUIAYECKUX JTUI]
MOJICKUT 3aIUTE HApPABHE C YECTHIO U JJOCTOMHCTBOM IPaXKJaH, IPU 3TOM pa3Mep
KOMIIEHCAllUh MOPAJIbHOTO BpeAa MAOJDKEH OINpEeNsiTbCsl CYIOM C Y4YEeTOM
XapakTepa U CTENEeHW HPAaBCTBEHHBIX CTPaJaHUi, CBA3aHHBIX C MHAUBUYaIbHBIMU
0COOEHHOCTSIMH JINLIA.

CoBpeMEHHOE COCTOSIHUE MPABOBOTO PETYJIUPOBAHUSA 3allUThl JIMYHBIX
HEUMYIIIECTBEHHBIX TPaB XapaKTEepU3yeTCs HAIMYHUEM CYIIECTBEHHBIX MPOOJeM,
MPEnsSTCTBYIONMMX A(OPEKTUBHON pealn3aiiil KOHCTHTYIIMOHHBIX TapaHTHUH.
[lepBas mpoOiema 3akitoyaeTcs B HEJOCTATOYHOW OMPEIEICHHOCTH KPUTEPHUEB
pa3rpaHUYCHHs] TMPABOMEPHOM KPUTHUKH U TIOPOYAIIUX CBEICHHN B YCIOBHSIX
pPa3BUTUSI HMHTEPHET-MPOCTPAHCTBA M COLMAIBHBIX ceTeil. JlencTByroliee

3aKOHOATCIbCTBO HE COACPIKHUT YCTKHUX ITPABUII KBaJ'II/I(I)I/IKaHI/II/I BBICKA3bIBAaHUM B
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1 poBOH cpesie, YTO MPUBOANUT K IPOTUBOPEUUBON CyI€OHON MPAKTUKE U CO3/1aET
MIPABOBYIO HEONPEEICHHOCTh AJIs TpakaaH U opranuzanuii. Heratusueiil agdexr
JTAHHOM TIPOOJIEMBbI MPOSBISETCS B 3JI0YNOTPEOICHUAX MPABOM Ha 3aIUTY YECTH U
JIOCTOMHCTBA JJIsI OTPAaHUYEHHUSI CBOOOBI CJIOBA, a TAKKE B 3aTPYAHEHUU IPakJlaH
P ONPEEICHUH TPAHUILL TOMYCTUMOM KPUTUKU B OTHOILICHUHU ITyOJIMYHBIX JIUIL U
opranm3anuii [27]. Pemenue TpeOyer BHeceHHMS H3MEHEHH B ['pakmaHCKHii
konekc Poccuiickon denepannu myTem JIOMOJHEHUS CTAaThU 152 cnennanibHbBIMA
HOpPMAaMH, YCTaHABIUBAIOIIUMH KPUTEPUU OLIEHKU UH(OpMalIMU, pa3MeniaeMoil B
WHTEpPHETE, BKJIOYas MPE3YMIIHIO JOOPOCOBECTHOCTU IPU BBICKA3bIBAHUU
OLICHOYHBIX CYXXIEHUH O JAESITEIbHOCTU MYOIMYHBIX JUI U OpTraHU3AlMM, a TaKKe
3aKpeIUIeHUs] TPOLEAYypbl  JOCYACOHOTO  yperyjiupoBaHUs CIIOpPOB  uepe3
YBEJOMIIEHHE O HEAOCTOBEPHOCTH UH(POPMALIUU.

Bropas mpobinema cBsi3aHa € OTCYTCTBUEM 3(PPEKTUBHBIX MEXaHU3MOB
3alUThl TEPCOHAJBHBIX JAHHBIX B YCIOBUSX HMX MaccoBoil 00paboTku
rOCyJapCTBEHHBIMU M 4acTHbIMU cTpyKTypamu. CymectByronui denepanbHblii
3ak0H «O TEpCOHATBHBIX JAHHBIX» COACPKUT OOIIME MPUHIMIBI 00pabOTKU
uH(pOpMaIUK, OTHAKO HE MPEAYCMATPUBAET TOCTATOUHBIX TAPAHTUH JIJIsl CYOBEKTOB
NIEPCOHAIIBHBIX JAaHHBIX IIPHU UX HEMPABOMEPHOM HCIIOJIb30BAHUH OPraHaMU BIIACTH
U KOMMEpuYecKUMHU opraHuzanusimMu. HeraTtuBHblii 3ddexT mnposBiasercs B
HapYyLIEHUHU KOHCTUTYLMOHHOTO MpaBa Ha HEMPUKOCHOBEHHOCTh YACTHOM KU3HU
4yepe3 HEKOHTPOJIUPYEMBI cOOp U mepeaady NepcoHATbHON MHGOPMAIIMN MEXTY
BEIOMCTBAMU, a TaKXe€ B OTCYTCTBUU pEaTbHOM BO3MOXKHOCTH TpaXKJaH
KOHTPOJIMPOBAaTh MCIOJb30BAHME CBOMX JAHHBIX M TMOJy4aThb CHPaBEIJIUBYIO
KOMIICHCALIMI0 TPH KX HENPaBOMEPHOM HCIOJb30BaHWU. [l perieHus
HE00XOAMMO JOTOIHUTH JIEUCTBYIOIINN 3aKOH O MEPCOHATBHBIX JAHHBIX HOPMaMH,
peIyCMaTPUBAIOLIUMH 00s3aTeNIbHOE YBEAOMIICHHE TpaXkJaH 000 BcexX CiIydasix
Nepeladyd UX JaHHBIX TPETBUM JMIAM, YCTAHOBJIEHUE NPE3yMIIUU COTIJIacHs
TOJIBKO [JIi CTPOTO OIpPEACNICHHBIX 3aKOHOM Liefiel 00pabOTKH JaHHBIX

TOCYAApCTBCHHBIMHU OpraHamMu, a TaKXXC BBCIACHHC HWHCTUTYTA OM6YI[CMGH3 10
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3aIMTE MEPCOHAIBHBIX JaHHBIX C MPAaBOM IMPOBEAEHUS MPOBEPOK M HATOKEHUS
aJIMUHUCTPATUBHBIX MITPa(OB HA HAPYITUTEIICH.

B onoxy 1mudpoBH3aluM CTAHOBHUTCS  OYEBHMJIHOM  HEOOXOJAMMOCTH
VIYUIICHHUS] 3aKOHOJATENbCTBA, KACAIOUIErocs 3allUMThl JIMYHBIX I1paB, HE
CBS3aHHBIX C HMMYyIIECTBOM. [Ipu 3TOM, pellleHHs BBICHIUX CYAOB (OPMUPYIOT
OCHOBY JIJI1 KOHCHUCTEHTHOCTH B 3all[UTE YECTU U PEIyTalliu, Y>K€ BbISBIICHHBIC
po6JIeMbl MOAUEPKUBAIOT HYXKY B 3aKOHOAATEIbHBIX H3MEHEHHSIX.

MopepHuzanusi TpakJaHCKOTO 3aKOHOJATENbCTBA JOJDKHA YYHUTHIBATH
OCOOEHHOCTH COBPEMEHHBIX CIOCOOOB pacnpocTpaHeHUs: HHPOPMALMH U
oOecrieuynBath OalaHC MEXIy 3allUTOM JIMYHBIX HEMMYUIECTBEHHBIX IpaB M
cBOOO/ION BBIPAKEHUS MHEHMH. YCHUJICHHE IPABOBOIO PEryIHpOBaHUS B cdepe
3aIUThl  MEPCOHAJBHBIX  JAHHBIX  [O3BOJIUT  TOBBICUTH  A(HPEKTUBHOCTH
rOCyJapCTBEHHBIX M OOIIECTBEHHBIX MEXaHM3MOB OXPaHbl HETIPUKOCHOBEHHOCTH

YaCTHOM KM3HHU IrpaXJaaH.

3.2 BiansiHHe TeXHOJIOTHI, KYJbTYPHBIX H COUMATBHBIX ()AKTOPOB HA

BOCIIPUATHEC U 3AIIUTY JUYHBIX HECUMYIIECTBCHHBIX IIPaB

CoBpeMeHHOE  pa3BUTHE  HUQPPOBBIX  TEXHOJOTHH  KapAHUHAIBHO
TpaHCHOPMHUPYET TPATUIMOHHBIC TPEICTABICHUS O JUYHBIX HEUMYIIECTBEHHBIX
mpaBax, CO3/laBasi HOBbIC BBI3OBHI JJIA UX 3alIUTHl U peanu3anuu. BuprtyanbHoe
MIPOCTPAHCTBO CTAaHOBUTCS OCHOBHOM IUIOMIAJIKOM TS BBIPAXKECHUSA
WHIUBU Ty AJIbHOCTH, dbopMHupoOBaHUS penyTainuu U OCYIIICCTBIICHUS
KOMMYHUKATHBHBIX TIPOIECCOB, YTO TPEeOYeT TMEePEOCMBICICHUS KIIACCUYECKUX
MIPaBOBBIX KOHCTPYKITUH.

[udpoBas cpema mnopoxnaer crnenupudeckue (GOPMbI  HaPYIICHUS
HEMMYIIIECTBEHHBIX  TMpaB,  paHee  HEW3BECTHHIE  MPABOBOM  HayKe.
Kubep3amyruBanue, pacrpocTpaHeHue JIOKHOW WHGOPMAIIMH Yepe3 COIUATbHBIC
CETH, HECAaHKIIMOHUPOBAHHOE MCIOJIb30BAHNE TIEPCOHATBHBIX TAHHBIX U ITU(POBOTO

I/I306pa)KCHI/I}I CO3JAal0T Ka4Y€CTBCHHO HOBBIC YI'PO3bl [OJId YCJIOBCYCCKOIO
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JIOCTOMHCTBA M penyTalud. AJTOPUTMBI TOUCKOBBIX CHCTEM M TMIATGOpM
COLIMAJBHBIX Meaua (GOpMHUPYIOT HU(POBYIO WACHTUYHOCTh JIMYHOCTH, YaCTO HE
COBIAJIAIOIIYIO C PEAIbHBIM BOCIIPUATHEM YEJIOBEKA CaMOro ceosl.

TexHOJOrMM HMCKYCCTBEHHOTO HWHTEUIEKTA W MAIIMHHOIO OOy4YeHHUA
YCIOXKHSAIOT  MPOLECChl  WACHTHU(PUKAMM W JOKa3blBAHWA  HapyIICHUH
HEUMYLIECTBEHHbIX IMpaB. Jlundelkun U CHHTETHYECKHE Meaua CO3JaloT
BO3MOXKHOCTH Uit (hambCUPUKAMU H300paKeHUH ©  Tojoca, MOApbIBas
JIOCTOBEPHOCTH JOKa3aTeIbHON 0a3bl B CYIEOHBIX poreccax.
ABTOMAaTHU3UPOBAHHBIE CHUCTEMBI NPUHATHSA PEIICHUHA MOTYT AUCKPHUMHHUPOBATH
OTHENIbHBIE  TPYNIbl  HACEJEHWs, Hapyllas [NPUHLOMIBI  pPaBEHCTBA U
HEJIMCKPUMUHALINHY.

KynbrypHble paznuuus B BOCHPHUSATHM YAaCTHOW >KW3HH M NEPCOHAIBHBIX
JaHHBIX 3HAUYUTEIBHO BIUAIOT Ha (POPMHpPOBAHHE MPABOBBIX HOPM 3alUThI
HEHMMYILIECTBEHHBIX IIPAB. 3allaJHOEBPOIICHCKas TPaJuLUs aKIIECHTUPYET BHUMAHUE
Ha MHJMBUAYaJlbHOM aBTOHOMHH U MpaBe Ha 3a0BEHUE, B TO BPEMS KaK a3MaTCKUE
KyJIbTYpbI IPUAAI0T OOJbllIee 3HAUEHUE KOJUIEKTUBHBIM HHTEPECAaM U COLMATbHON
rapmMoHuu. Poccuiickass mpaBoBas CHCTEMA, HAXOMAIIAACS Ha IIEPECECUEHUU
pa3jMyYHBIX TPABOBBIX CEMEW, BBIHYKJEHA OalaHCHPOBAaTh MEXIY 3allUTON
WHAMBHUIYAJIbHBIX [IPAB U OOLLECTBEHHBIMU HHTEPECAMHU.

Penurnosneie W 3TUYECKME BO33PEHHsI OOIIECTBA OMNPEACNISIOT TPAHULBI
JIOTyCTUMOI'O BMEIIATEIbCTBA B YACTHYIO )KM3Hb U (POPMUPYIOT NPEICTABICHUS O
YeJIOBEUECKOM JOocTOUHCTBe. CeKynsipu3anus 0011ecTBa NPUBOIUT K PACIIUPEHUIO
MOHATHS JIMYHOM aBTOHOMMH, BKJIFOYAs MPABO HA CAMOOIPEAEIEHUE B BOIPOCAX
IEHJCPHON MICHTHUYHOCTH, PENPOAYKTUBHBIX IIPAaB M 3BTaHA3UHU. TpagulIMOHHBIC
peIUTruo3HbIe O0IIecTBAa MOTYT OrpaHWYMBATh TaKHe IIpaBa, CChUIAsICh Ha
MOpaJbHbIE U 3THYECKUE COOOPaKEHUS.

ConmanibHble ceTd M TIAT(GOPMBI MOJIB30BATEIBCKOTO KOHTEHTA CO3AAI0T
HOBBIE (DOPMBI MyOIIMYHOCTH, Pa3MbIBasi TPAHUIBI MEXTY YACTHOU U 00111€CTBEHHOM
Ku3HAMU. KoHIenus npuBaTHOCTH TPAaHCHOPMHUPYETCS MO BIUSIHUEM KYJIbTYPBhI

CaMOpPAaCKpbITUA H I_II/I(prBOFO G)KCFI/I6I/IHI/IOHI/I3MEL MOJ'IO,Z[I)IC ITOKOJICHHUA
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JEMOHCTPHUPYIOT OOJIBIIYIO TOTOBHOCTH K PACKPBITUIO IEPCOHANIbHOM HH(pOopMauu
B 0OMEH Ha COIMalIbHOE MPU3HAHUE U U(POBBIE YCIYTH, UYTO TpeOyeT nepecMoTpa
TPAAULMOHHBIX MOJIXOJ0B K 3aIlIUTE YACTHOW JKU3HU.

Bocnpustue  HemarepuanbHbIX ~ IPaB  CYLIECTBEHHO  3aBUCHT  OT
HPKOHOMHUYECKON oOcTaHOoBKH. Kommepuuanuzanusi TEpCOHAIbHBIX —JaHHBIX
npeBpaiiaeT HHPOPMaIMIo 0 YaCTHOW JKU3HU B TOBAp, CO3/1aBasi KOHMIUKT MEKITY
MIPaBOM Ha MPUBATHOCTH M SKOHOMUYECKIUMH HHTEPECaMHU ITU(DPOBBIX KOPIIOPAITUH.
Monenu MOHETH3allMM, OCHOBaHHbIE Ha cOOpe W aHalIM3€ IMOJIb30BATEIBCKUX
JAHHBIX, CTaBAT II0Jl COMHEHWE TPAJWLMOHHOE NOHUMAaHHE HEHMYIIECTBEHHOIO
XapakTepa MnepcoHalIbHON MH(OpMAIUH.

['moGanuzarusi MpaBOBBIX HOPM YE€pe3 MEXKIyHApOIHBIE JIOTOBOPHI H
HaJHAlIMOHAJIbHBIC PETYJISITUBHBIC aKThI, Takhue Kak OOImM perjaMeHT 3alluThl
naHHbIX EBpomneiickoro corosa, co3maeT yHU(PUIIMPOBAHHBIC CTAHIIAPTHI 3AIUTHI
HEUMYILIECTBEHHBIX MpaB. OIHAKO UMILIEMEHTAIUSI TAKUX HOPM B HallHUOHAJIbHbBIC
MPABOBBIE CHCTEMbI CTAJIKHBAECTCS C KYJIbTYPHBIMU W HWHCTUTYLUHOHAJIbHBIMU
OapbepaMu, 4TO PUBOJUT K (PparMeHTAIIUU TTPABOBOTO PETYIUPOBAHUS.

CyneOHast mpakTMKa TIOCTENEHHO aJanTUPYeTcsl K HOBBIM BbI30BaM
1M (POBOIL ATIOXH, BEIpaOATHIBast KPUTEPHUH OIICHKU HAPYIICHUN HEUMYIIIECTBEHHBIX
npaB B BUpTyanbHOU cpeie. Cynbl BBIHYXKJICHBI OalaHCHUPOBATh MEXIY 3aIIUTON
WHIUBUIYAIbHBIX MpPaB M 00ecredeHueM CBOOOJbI MHPOpPMALUHU, YTO OCOOEHHO
AKTYyQJIbHO IIPU PACCMOTPEHHMM € O 3allUTe YECTH, JOCTOMHCTBA U HEIOBOM
penyTaiuu B uHTepHere. Tak, ApOutpaxusiii cya B [locranosnenuun TpuHaaaToro
AAC ot 06.02.2024 roma paccMOTpen J€lI0, KOTOpO€ JIE€MOHCTPUPYET
3HAYWTEILHOE BIIMSHUE COBPEMEHHBIX TEXHOJOTHUN Ha (OopMUpOBaHHE HOBBIX
NOAXOJOB K  3alllUT€  HMHTEIJIEKTYalbHOM  COOCTBEHHOCTM U JIMYHBIX
HEUMYIIECTBEHHBIX IpaB. [losBIIeHNE HEMPOCETEN U HCKYCCTBEHHOTO MHTEJUIEKTA
CO3/1a€T MPUHIMUIINAIBHO HOBBIE BBI30BbI JJISI IPABOBOW CUCTEMBI, 3aCTABJISAA CYAbI
IepecMaTpyUBaTh TPAAULMOHHBIE KPUTEPUH aBTOPCTBA U TBOPUECKOTO BKJIAA.

CynebHoe pellleHHe TOKa3bIBA€T HBOJIOLMIO IPABOBOIO MBIIUICHUS B

ycioBusix 1uudpoBoit  TpaHchopmaruu  obmiectBa. Cynbl HE  NpUHUMANIA
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KaTErOPUYECKUM JIOBOJI O HEBO3MOXKHOCTH aBTopcTBa Ha WMMH-co3zmanHbie
MPOU3BEACHUSI, BMECTO OTOTO COCPEJOTOYMBIIMCH Ha  JOKa3aTeIbCTBAX
TBOPUYECKOTO ydacTus 4desoBeka. [10100HBINA MOIX0]] OTpa)kaeT MOHUMAHUE TOTO,
YTO TEXHOJOTHM SIBISIOTCA MHCTPYMEHTaMHU, a HE 3aMEHUTEIIIMU TBOPYECKOTO
npouecca. Mcnonp3oBaHWEe METa/laHHBIX, HMCXOAHBIX (aWIOB M TEXHUYECKHX
dbopMaToB Kak J10Ka3aTelIbCTB aBTOPCTBA JEMOHCTPUPYET aJanTaluio MPaBOBOM
CUCTEMBI K TH(POBON peanbHOCTH. KynbTypHbIE (DAKTOPBI TPOSIBISIOTCS B
WU3MEHEHUH OOIIECTBEHHOTO BOCIIPUATHS TBOPUYECTBA U aBTOPCTBA. TpajuIIMOHHOE
MpEACTAaBICHUE O TBOPIE KaK O EJUHOJIMYHOM CO3JaTele IPOU3BEACHUS
TpaHcopMupyeTcs TOJA BO3JACHUCTBUEM KOJIIAOOpAaTUBHBIX TexHosiorud u NU-
uHCTpYMEHTOB. Cy/ie0Hasi MpakTUKa OTpakaeT KyJIbTYPHBI KOHCEHCYC O TOM, YTO
YEeJIOBEYECKUI TBOPUYECKUM BKJIAJl OCTACTCS IEHTPAJIBHBIM 3JIEMEHTOM aBTOPCTBA,
Ja)Xe TpU  UCIOJb30BAHUU  CJIOXKHBIX  TEXHOJIOTMYECKHX HHCTPYMEHTOB.
[Ipe3ymnius aBTOpPCTBA, MPUMEHSEMAsl CYIOM, OCHOBBIBAETCS HA YCTOSIBLIUXCS
KYJbTYPHBIX HOpMaxX MPU3HAHUS TBOPUYECKUX AOCTHKEHUN. ColranbHble aClIeKThI
Keiica CBsI3aHbI ¢ HEOOXOJMMOCTHIO OanaHca MEXKIy 3alllUTON TpaB aBTOPOB U
CBOOOJHBIM HCMOJIb30BAHUEM TEXHOJOTMYECKUX WHHOBaIui. Pelenue cynoB
OTpa)aeT COIHMAIbHYI0 TMOTPEOHOCTh B 3alIUTE WHBECTUIIMMA B TBOPUYECKYIO
JEATEIIbHOCTbD, JaXe KOT/la OHA OCYUIECTBISIETCS C MTOMOIIBI0O HOBBIX TEXHOJIOTH.
Bo3snoxxenne OpeMeHH JOKa3bIBaHUS HAa OTBETYMKA JEMOHCTPUPYET COIUATLHYIO
GyHKIIMIO TIpaBa IO 3aluTe OoJiee ciaboii CTOPOHBI B IMPABOOTHOIICHUSX.
DKOHOMHUYECKHE COOOPaKEHHUSI UTPAIOT BaXKHYIO POJIb B (POPMUPOBAHUH MPABOBBIX
no3uiuii. Pacuer koMmneHcalyy Ha OCHOBE JIMIIEH3UOHHBIX JIOTOBOPOB MOKA3bIBAET
MPU3HAHUE DSKOHOMHUYECKOW IIEHHOCTH IHU(PPOBOrO0 KOHTEHTA HE3aBUCUMO OT
cnocoba ero co3gaHus. I[lomoOHBIA MOAXOA CTUMYJIMPYET WHBECTULIMU B
TBOPYECKYIO JIEATEILHOCTh C UCIOJIb30BAHUEM HOBBIX TEXHOJIOTHI U 00ECIIeYnBaeT
CIIPaBEJIMBOC pacHpeesieHne J0XOJ0B OT WHTEIUIEKTYalbHOW COOCTBEHHOCTH.
JlokazaTenbCTBEHHBIE  TpeOOBaHUS B  LUQPPOBYHO AMOXY  IpeTepreBaroT
cyliecTBeHHbIe u3MeHeHus. Cybl MPUHSUIM B KAYECTBE JI0KA3aTeNIbCTB aBTOPCTBA

TEXHUYECKHE DJIEMEHTBI, TaKWe KaK MCXOAHble (hailibl, MeTagaHHbIE M
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cnenuduueckue (Gpopmarbl, 4TO OTpakaeT AJANTal{I0 MPOLECCYyaTbHBIX HOPM K
TEXHOJIOTHUECKOM peanbHOCTH. [lo100Has mpakTka GopMHUPYET HOBBIE CTAaHAAPTHI
JTIOKa3bIBaHMSI B CIIOpaxX 00 MHTEIUIEKTYalbHOM COOCTBEHHOCTH.

Texnonoruueckuit pakTop MPOSBISETCS B TOM, YTO OTBETUMK MCIOJIB30BAJ
apryMeHT O CO3/IJaHUU M300pakeHHs] HEMPOCEThI0 KaK OCHOBAHUE JJI OTPULIAHUS
aBTOPCKUX TIpaB, OTpaxkasi paclpocTpaHeHHOe B olmiecTBe Bocnpusitue M-
KOHTEHTA KaK JIMILIEHHOTO YEJIOBEYECKOI0 TBOPUYECKOT0 HavasIa.

Pa3BuTre OMOMETPUUECKUX TEXHOJOTHMH M CHCTEM pPACIO3HABaHUS CO3/1A€T
HOBBIE BO3MOXKHOCTH JJIi HApyIICHHsS TpaBa Ha HM300paKEHHE M TEJECHYIO
HEMPUKOCHOBEHHOCTh. MacCoBbI€ CHUCTEMBI BHUACOHAOMIONCHUS C (QYHKIUSIMU
pacro3HaBaHMsl JIML] IOJHUMAIOT BOIIPOCHI O COPA3MEPHOCTU Mep 0€30IacCHOCTH U
IpaBa Ha AaHOHUMHOCTH B OOIIIECTBEHHBIX MECTAX.

BrusHue conmanbHbIX JBUKEHUN U aKTUBUCTCKUX TPy Ha (hOpMHUPOBaHUE
MIPaBOCO3HAHUS B 00JIACTH HEMMYIIECTBEHHBIX MIPaB MPOSBIISIETCS Yepe3 KaMIaHu!
no 3amure HUPPOBBIX MpaB, OOpbOYy 3a PaBEHCTBO W HEIUCKPUMMHALMIO.
['paxknanckoe  0OOIIECTBO  CTAHOBUTCS  BaXXHbIM  aBTOPOM B Ipoliecce
IPaBOTBOPUYECTBA, JOOOUPYSI MPHUHITHE 3aKOHOJATENBHBIX aKTOB, HANPaBICHHBIX
Ha 3aIUTY MEPCOHATBHBIX JAHHBIX U IIU(PPOBHIX MPaB.

OOpazoBaTenbHble TPOrPaMMbl U TOBBIIIIEHUE MPABOBOM T'PaMOTHOCTHU
HaceJIeHUsI CrocoOCTBYIOT (OPMUPOBAHUIO 00Jie€ OCO3HAHHOIO OTHOIIEHUS K
3alllUTe HEUMYIIECTBEHHBIX TmpaB. lludpoBas rpaMOTHOCTH CTAHOBUTCS
HEOOXOJUMBIM YCJIOBUEM TSl dPPEKTUBHON 3alUTHl MEPCOHAIBHBIX NAaHHBIX U
YaCTHOM JKU3HU B OHJIAWH-CPEJIE.

MexXaUCIUTUIMHAPHBINA TOAX0A K H3YYCHHI0 HEUMYIIECTBEHHBIX TIPaB,
BKJTFOUYAIOIUI COLIMOJIOTMYECKHE, TICUXOJOTHUECKHEe M TEXHUYECKHE AacCIeKTHl,
MO3BOJISIET OOJiee TOJHO TMOHSATh MEXaHW3Mbl HMX HAPYIICHWS W 3alllUThl B
coBpeMeHHOM oOmecTBe. [IpaBoBasi Hayka MOJKHA MHTETPUPOBATH JOCTHUKCHHUS
OPYTUX JTUCHUIUIMH IS BBIPAOOTKH A(()EKTHBHBIX MEXaHH3MOB IPABOBOTO
pPETYIMpPOBaHUST B  YCIOBUAX MH(PPOBOM TpaHchopMmaIruu  OOIIECTBEHHBIX

OTHOIIIEHUH.
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Takum o00pa3omM, MOXHO TOTOBUTH O TOM, 4YTO MHU(pPOBas dmoXa
byHIaMEHTAIBHO MEHSET MPUPOTY JTUIHBIX HEUMYIIIECTBEHHBIX TIPaB, MIpeBpalas
WX U3 CTATUYHBIX MMPABOBBIX KATETOPUM B JUHAMHYHBIC KOHCTPYKIIUU, TPEOYIOITHE
MMOCTOSHHOM aJlanTallud K TEXHOJIOTUYECKUM peanusam. KiroueBol Jorudeckou
TOYKOM SBJISICTCSl MPU3HAHUE TOTO, YTO TPAJAUIIMOHHBIC MPABOBBIE MEXAHU3MBI
3alUThl HEMMYILECTBEHHBIX IPaB OKAa3IMCh HEJOCTATOYHBIMM IMEpPE]a JUILIOM
IU(POBBIX YTPO3 U HOBBIX (HOPM COITUATBLHOTO B3aMMO/ICHCTBHS.

AHanmu3  cyneOHOM MpakTUKH (AeI0 O HEHPOCETEBOM  KOHTEHTE)
JIEMOHCTPUPYET, UTO TIPaBOBasi CUCTEMA CIIOCOOHA ABOJIOIIMOHUPOBATh, COXPaHSIS
IIPU 3TOM 0a30BbIC MPUHITUIIBI 3AIUTHI TBOPUECKUX U JTUYHOCTHBIX mpaB. Cy/bsl HE
OTBEPrarOT HOBBIC TEXHOJIOTHH, a UITYT OajaHC MEXIy WHHOBAIIUSMU U MPABOBOI
3alIUTOM, YTO YKa3blBA€T HA BO3MOXKHOCTh TapMOHHUYHOTO PAa3BUTHS MpaBa B
U (PPOBYIO AMOXY.

KynbrypHble M comuanbHble (haKTOPBl CO3/IAaI0T MO3aWYHYI KapTHHY
MPaBOBOTO  PETYJHUPOBAHUS, TAE€  YHHUBEPCAIbHBIE  MPUHIMUIIBI  3AIIUTHI
YEJIOBEYECKOT0 JOCTOMHCTBA AJANTHPYIOTCS K HAIIMOHAIBHBIM OCOOCHHOCTSIM U
PEIUTHO3HBIM  TPAJUIMSAM, YTO NPUBOAUT K (PparMeHTanuu MpaBOBOTO
MPOCTPAHCTBA, HO  OJHOBPEMEHHO  oOoram@aer  IpaBOBYIHO  JOKTPHUHY

pa3HO0OPa3HBIMU MOJAXOAAMH K PEIICHUIO CXO0KHUX MPOOIIEM.
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3akJIroueHue

IIpoBenenHoe UCCIIEIOBAaHNE WHCTUTYTA 3AIIUATHI JINYHBIX
HEHMYIIECTBEHHBIX IIPpaB B POCCHUMCKOM TPaXXJAHCKOM IIpaBe IO3BOJSAET
c(opMyJIMPOBATH KJIFOUEBHIE BBIBOJIBI O COBPEMEHHOM COCTOSTHUM M IIEPCIEKTUBAX
pPa3BUTHSI TAaHHOM MPaBOBOH cephl.

JIn4uHbIE HEMMYIIECTBEHHBIE NIPABa MPEACTABIIOT COO0H CaMOCTOSITENIbHYIO
KaTeropu CyOBEKTUBHBIX TPAKIAHCKUX MpaB, OOJAJAIOIIYI0 YHHKAIbHBIMU
XapaKTEPUCTUKAMU: HEOTUYKJIaeMOCTbIO, HEMNEPEIaBaeMOCTbIO, a0COIIOTHBIM
XapakTepoM M BHEIKOHOMMYECKOM NPUPOAON. AHANN3 JOKTPUHAIBHBIX ITOJIX0J/I0B
BBIABUJI ~ OTCYTCTBHE  €IMHOIO  IIOHMMaHHs  COOTHOLIECHHUsS  IOHATUHU
«HeMaTepualbHble 0Jlara» M «IMYHbIE HEMMYIIECTBEHHBIE IpaBay», 4YTO CO3]AET
TEPMHUHOJIOTHYECKYIO HEOIIPEAEIEHHOCT B IIPABONPUMEHUTEIBHON ITPAKTHKE.

HccnenoBanye mpaBoBOM MPUPOABI JAHHOTO HMHCTUTYTA II0Ka3aja0 €ro
TECHYIO B3aMMOCBSA3b C JPYTMMH OTpACisMM IpaBa — CEMEWHBIM, TPYIOBBIM,
WHOOPMAITMOHHBIM, YTO OOYCIIOBIMBAE€T HEOOXOIUMOCTh MEKOTPACIEBOTO
noaxonaa K peryiaupoBanuio. CyneOHas MpakTUKa BBICHIMX CYJAEOHBIX MWHCTAHUUN
NOCJIEZI0BATEIBHO PA3BUBAET KOHIIETIINIO a0COMIOTHON HEOTUYK/1aeMOCTH JIMUHBIX
HEUMYILECTBEHHBIX IIPaB, UCKII0Yas BOZMOKHOCTb UX BKIIFOYEHUS B IPAKIAHCKUN
000pOT AaXKe MPU BOJICU3BSIBICHUU UX HOCUTENEH.

[lepBas kimroueBass nmpoOjieMa 3aKJIIOYaeTcss B TEPMHUHOJOTHYECKOU
Pa300IIEHHOCTH pa3JIMYHBIX OTpaciieidl MpaBa MpU PErYJIMPOBAHUM JIMYHBIX
HEUMYILIECTBEHHBIX MpaB. [paxkTaHCKUHA KOAEKC ONEPUPYET TEPMUHOM
«HeMaTepHualibHble Onara», ceMelHOe 3aKOHOJATENbCTBO HCIOJB3YeT MOHSATHE
«JIAYHBIE TIPaBa», TPYJIOBOE MPABO MPUMEHSIET TEPMUHBI «IIEPCOHAIBHBIE TAHHBIC
paGoTHukay. JlaHHas HeONpPeneIeHHOCTh CO3[aeT IMPaBOBbIE KOJUIM3UU U
IPENATCTBYET €ANHOOOPAa3HOMY IPUMEHEHHUIO HOPM.

Bropas ~ kputuueckas  mpoOiema  CBf3aHA C  HETOTOBHOCTBIO
3aKOHO/ATEJIbCTBA K BbI30BaM LU(POBON smoxu. JleHWCTByIOIIME HOPMBI HE

CoIeCpiKaT aACKBATHOI'O PCTYJIMPOBAHUS 3aIIUTBI JTUYHBIX HCUMYIICCTBCHHBIX IIpaB
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B MHTEPHET-CPE/IE, MPU UCTIOIb30BAHUHU TEXHOJIOTUN UCKYCCTBEHHOT'O MHTEIJIEKTA,
OONBIINX JaHHBIX W QJITOPUTMHUYECKONM 00paboTku wuHbopManmu. ['paxaaHe
dbakTuyecku JHIICHBI 3(PGEKTUBHBIX CIIOCOOOB 3alllUTHl OT HOBBIX (opMm
MOCATaTENbCTB HAa UX HEMaTepuasbHbIe Oy1ara B 1u(poBOM MPOCTPAHCTRE.

JUist  ycTpaHeHUsT TEPMHUHOJIOTMYECKOW Pa300IIeHHOCTH HEOOXOAUMO
npuHsaTue denaepanbHoro 3akoHa «O JUYHBIX HEUMYIIECTBEHHBIX IpaBax»,
KOTOPBIA JIOJDKEH COAepX aTh €IUHBbIE OIpeNeJeHUs OCHOBHBIX TOHATHUH,
MCYEPIIBIBAIOIINM TTepEeYEHb JIMUHBIX HEUMYIIECTBEHHBIX MPAB C OMPEACICHUEM UX
COJIEp>KaHUSl M TPAHUIl, a TakKXKe OOIIMe MPUHLHUIBI WX 3aIIuThl. JIaHHBIN 3aKOH
JIOJKEH BBITIONHATH POJIb OOIIEH 4acTH MO OTHOIICHHWIO K CHEIHATbHBIM HOPMaM
pa3IMYHBIX OTpaciiel mpasa.

Jnsa apantammu K OUGPOBBIM  peandsaM  TpedyeTcs KOMILUIEKCHAs
MOJIEpHHM3AIUsl TPaKJAHCKOTO 3aKOHOJATENIbCTBA, BKJIOYAIOIIAsi BHECEHHE B
['paxkaHCKU KOJEKC CHELMAIBHBIX HOPM O 3aIUTE JUYHBIX HEHMYILECTBEHHBIX
IpaB B HMHTEpHETE: MpaBO TpeOOBaTh yAaleHUS HHPOPMAIUH W3 TOUCKOBBIX
CHCTEM, ITPaBO Ha 3a0BEHUE, YIIPOILLIEHHBIE TPOLIEYPhl OJOKMPOBAHUS HE3aKOHHOTO
KOHTEHTa, TPE3YMIIIMI0O BUHBI  WHTEpHET-TUIATGOpPM  TIpH  pa3MeEIeHUU
HapyIIAIOIIEro MpaBa KOHTEHTA.

@enepanbhblii  3ak0H «O TNEpCOHANbHBIX JAHHBIX» HYXKJIaercsi B
CYIIIECTBEHHOM OOHOBJICHHH JIJIsl BKIIFOUEHUSI HOPM O TIpaBax CyOBEKTOB JaHHBIX B
YCIIOBUSIX aBTOMATH3WPOBAaHHOW 0O0pabOTKH, TpeOOBaHUN K aJIrOPUTMHUYECKON
PO3pAaYHOCTH, TIpaBa Ha OOBSCHEHHME aBTOMATH3MPOBAHHBIX  PEIICHUH,
CHEIUATBHOTO peXuMa o00paOOTKM [AaHHBIX B HWHTEpPHETE BeUle u 1pH
UCIIOJIb30BaHUU UCKYCCTBEHHOTO MHTEIUICKTA.

UccnegoBanne  mokaszano, 4to  3(p@exTuBHAas  3amuTa  JUYHBIX
HEUMYILIECTBEHHBIX ~ MpaB  TpeOyeT  COIMVIaCOBAaHHOTO  B3aUMOJIEUCTBUSA
rOCyJIapCTBEHHBIX CTPYKTYpP U HHCTUTYTOB I'paxkJIaHCKOro odmiecTsa. ['ocymapcTBo
o0ecrnieurBaeT HOPMATUBHO-TIPABOBYIO 0a3y M MEXaHWU3MBI MPUHYKICHUS, TOTIa

KaK OOIIECTBEHHbIE OpraHMU3alllH, CPEACTBA MAcCCOBOI MH(pOpPMAIUU U TpaxkaaHe
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OCYIIECTBISIOT KOHTPOJIbHBIE (PYHKIMU U CHOCOOCTBYIOT (OPMHUPOBAHUIO
IIPABOBOU KYJIBTYPBI.

[Mu¢poBass Tpanchopmanysi OOIIECTBEHHBIX OTHOLIEHUH KapJUHAJIBHO
MEHSIET MPUPOAY JTUYHBIX HEMMYIECTBEHHBIX IpaB, cO37aBasi HOBbIE (POPMBI HX
HapyLICHUS (kubep3aryruBasue, nungeiky, HECaHKIIMOHUPOBAHHOE
UCIIOJIb30BaHUE OHMOMETPUYECKMX JAHHBIX) M TpeOys MepeoCMBICICHUS
KJIACCMUECKHUX MPaBOBBIX KOHCTPYyKIUil. KynbTypHble u coluanbHbie (HaKTOPbI
(GOpMUPYIOT pa3aMyYHbIE MOAXOABl K MOHUMAHUIO TPaHUI] YaCTHON >KHU3HU U
YEJIOBEYECKOr0 JIOCTOMHCTBA, YTO MPUBOAUT K (parMeHTaluu MpPaBOBOTO
PEryIUPOBAHHUS, HO OJTHOBPEMEHHO 00OrallaeT NpaBOBYIO TOKTPUHY.

[IpoBeneHHbIN aHAIU3 CBUIECTEIBCTBYET O HEOOXOIUMOCTH (POPMHUPOBAHUS
HOBOM MapagurMbl 3alIUThl JUYHBIX HEUMYUIECTBEHHBIX IpaB, YUYUTHIBAIOLIEH
peasun  uH@OpmanMoHHoro  obOmiectBa.  [IpaBoBas  cucrema  JOJDKHA
HBOJIFOLIMOHUPOBATH OT CTATUYHBIX HOPM K TUHAMUYHBIM MEXaHU3MaM, CIOCOOHBIM
aanTUPOBaTbCd K OBICTPO MEHSIIOUIUMCS TEXHOJOTMYECKUM U COLUAIBHBIM
YCIIOBUSIM.

NHCTUTYT 3alMThl JIMYHBIX HEHWMYIIECTBEHHBIX TNIpaB HaXOAUTCS Ha
IIEPEJIOMHOM  3Talleé  CBOETO PA3BUTHA, KOTJa TPAAULMOHHBIE IIPABOBHIE
KOHCTPYKUMHU CTAJIKUBAIOTCS C MPUHLMIIMAIBLHO HOBBIMU BbI30BaMU LHU(POBOM
AMOXHU. YCIHEIIHOE pEeIICHUWE BBIABICHHBIX NPOOJeM depe3 YHH(PUKALMIO
NOHATUIHOrO armapara ¥ MOAEPHHU3ALUIO IPABOBOIO PEryJUPOBAHUS ITO3BOJIUT
obecnieunTh dP(HEKTUBHYIO 3alIUTY HEMaTEepUATIbHBIX OJiar rpakjaaH B YCIOBHUSX
pa3BuTHs MHGOPMAIIMOHHOTO O0IIECTBA, CO3/1aB MIPOUYHYIO IPABOBYIO OCHOBY JJIf
peanu3aluyd KOHCTUTYLIMOHHOIO MPUHUUIA HEOTUYKJAEMOCTH YEJIOBEYECKOIO

noctouHcTBa B XXI Beke.

49



Cnucok ucnoJib30BaHHOM JUTEPATYPbI 1 HCITOJIb30BAHHBIX HCTOYHHKOB

1. AaucumoB A. JI. YecTh, JOCTOMHCTBO, JEJIOBasi PEMyTaIlUs MMOJ] 3alUTON
3akoHa / A. JI. AaucumoB. Mocksa: Hopma, 2004. 224 c.

2. AtlennAMoHHOe  ompesesieHne MOCKOBCKOTO TOPOJICKOTO CyJa OT
20.07.2023 no pemy Ne 33-25476/2023 // OdunmansHbI mOpTan CyI0B oOmIen

opucaukim - ropoxa  Mocksel.  URL:  https://www.mos-gorsud.ru.  Tekcr:

AJICKTPOHHBIM.

3. AnemnsmmonHoe omnpenenenne CankT-IleTepOyprckoro ropoackoro cynua
oT 22.06.2023 no nemy Ne 33-15890/2023 // OduumanbHbIil mopTai cy1oB oOmein
IOPUCTUKITNH ropojia Cankr-IletepOypra. URL: https://sankt-

peterburgsky.spb.sudrf.ru. TekcT: 31eKTPOHHBIIA.

4. bapanoB A. A. OCHOBBI 3aIlIUTHI JUYHBIX HEUMYIIIECTBEHHBIX MpaB. M.:
FOpaiit, 2016. 320 c.

5. 'paxxnanckuit  komekc Poccuiickoit ®eaeparuu  (4acTh mnepBas) OT
30.11.1994 Ne 51-®3 // Cobpanue 3akoHomaTenbcTtBa PD. 1994, Ne 32. Cr. 3301
uH(popManuu, THOOPMAMOHHBIX TEXHOJIOTHIX U O 3aIuTe HHPopMauu" (¢ U3M.
U jom., BcTymn. B cuiny ¢ 01.09.2025).

6. Kangan C. C. JluyHble HEMMYIIECTBEHHBIC MpaBa MO TPAKIAHCKOMY
3aKOHOJATEIbCTBY: MOHATHE U Kiaccuukaius / Becthuk maructpatypsl. 2019. No
11-1(98). C. 104-106.

7. KoBanbuyk M. W. 3amura yecT U JOCTOMHCTBA B paMKaxX I'PaXIaHCKOTO
3akonoaatenbcTBa. CII6.: [Turep, 2015. 250 c.

8. KombsikoB A. M. OCOOEHHOCTH PAacCMOTPEHUSI CyIaMH JIeJ O 3allluTe
YeCTH, IOCTOMHCTBA M JEJIOBOM pemyTaluud Ha coBpeMeHHoM rtane // [IpaBo u
coBpeMeHHble rocynapcrba. 2015. Ne 3. C. 43-54.

9. Koncturymus  Poccuiickoit  deneparnuu: mnpuHATa  BCEHAPOIHBIM
rojiocoBanremM 12 nekabpst 1993 r. (¢ u3MeHEHHSIMH, OAOOPEHHBIMH B XOJI€
obmepoccuiickoro rojocoBanust 01.07.2020) // Poccuiickas razera. 1993. 25

neKaops.
50


https://www.mos-gorsud.ru/
https://sankt-peterburgsky.spb.sudrf.ru/
https://sankt-peterburgsky.spb.sudrf.ru/

10. KpacaBuukoBa JI. O. [lonsiTue U cuctema JUYHBIX, HE CBSI3aHHBIX C
UMYIIECTBEHHBIMUA TpaB TrpakaaH ((PU3NYECKUX JHI]) B TPAXKIAHCKOM IpaBe
Poccuiickoit deneparuu: auccepranus JokTopa ropuandeckux Hayk: 12.00.03.
ExarepunOypr, 1994. 435 c.

11. KpacaBuukosa JI. O. JluyHas *u3Hb TpaxaaH TOJ OXpaHOW 3akoHa /
JI. O. KpacaBuukoBa. Mocksa: FOpunnueckas nureparypa, 2008. 160 c.

12. Jlecusix M. 0., ®emopoBa A. H. K Bompocy O MOHATHU JTUYHBIX
HEMMYIIIECTBEHHBIX TIpaB // BekTop Hayku TOJBIATTUHCKOTO TOCY/IapCTBEHHOTO
yauBepcuteta. Cepust: FOpuanueckue nayku. 2015. Ne 1(20). C. 29-31.

13. JlnuHble  HEWMMYIIECTBEHHBIE  TpaBa:  ydeOHoe  mocobume  /
M. 10. JlyopoBuna, JI. B. Kapnukosa, M. M. [lonoBuy, E. A. lllenenuna; oTB. pex.
E. A. lllenenuna; CeBepo-3amaanplii MHCTUTYT ((puiauan) YHUBEpCUTETa UMEHU
O. E. Kyraduna (MI'HOA). Bonoraa, 2022. 235 c.

14. Mukmmc JI. B. CmocoObsl camo3aliuThl TpPaXKIaHCKUX TipaB //
IOpuanueckas Hayka v mpaBooXpaHuTenbHas npaktuka. 2011. Ne 3. C. 40-48.

15. Myxamenoa O. 3. JluuHble HEUMYLIECTBEHHbIE OTHOIICHHUS,
peryjMpyemMble TPaKJIaHCKUM 3aKOHOJIaTeNIbCTBOM // EBpasuiickuii IopuandecKuii
xypHai. 2017. Ne 7 (110). C. 124-126.

16. Myxun C. TI'. Camozamura B cuctemMe (GopM U CIOCOOOB 3allUThI
rpaXKJaHCcKux npaB // DyHIaMEHTAIbHbIE W TPUKIAJAHBIE HWCCIEJOBAaHUS B
coBpemeHHoM mupe. 2015. Ne 12-4. C. 161-164.

17. O cyneGHOM mpakTHKE MO JejlaM O 3alluTe YEeCTH U JIOCTOMHCTBA
rpakaaH, a TakXe JEJOBOM penyTauud TpaxIaH U OPUIAWYECKHX JIUIL
[TocranoBnenue [1nenyma BepxoBrnoro Cyna P® ot 24.02.2005 Ne 3 // Bronierens
Bepxosnoro Cyna P®. 2005. Ne 4.

18. Onpenenenne CyaeOHON KOMUIETHH MO TPaXAaHCKUM JieiaM BepxoBHOTO
Cyna P® or 14.08.2018 Ne 78-KI'18-38 // CIIC «Koucynbrantllmoc» (marta
obOpamenus 23.04.2023).

19. Tlocranosnenue [Inenyma Bepxosroro Cyaa PO ot 15.11.2022 Ne 33 «O

IMPAaKTHUKEC MPUMCHCHUA CyJaMH HOPM O KOMIICHCAITUK MOPAJIbHOT'O BpCaa».
51



20. Ilocranosnenue [Inenyma Bepxosuoro Cyaa PO ot 23.06.2015 Ne 25 «O
IIPUMEHEHUN CyJaMHU HEKOTOPBIX IIOJOKEHUM paszznena | dactu nepBou
['paxxnanckoro koaekca Poccuiickont deneparun» // Poccuiickas razera. 2015. Ne
140.

21. PazuakoB JI. I'. TeopeTruko-mpaBoOBbIE OCHOBBI 3alllTHl JIMYHBIX
HEMMYIIIECTBEHHBIX MPaB POCCUUCKUX TpaxkaaH: aBTopedepaT Juc. ... KaHauaTa
fopuanueckux Hayk: 12.00.01 / PasunkoB Jmutpuit I'ennHamueBuu; [Mecto
3amuthl: FOpua. un-t MBJ] P®]. Caukrt-IletepOypr, 2010. 26 c.

22. Pampko B. B., Uynenkosa JI. J[. JInuHbIe HEMMYIIECTBEHHBIC TIpaBa B
CUCTEME TpaxkJaHCKoro mnpaBa // VYdyensle Tpynbl Poccuiickoii akazemuu
anaBokaTypsl 1 HoTapuata. 2018. Ne 1 (40). C. 108-112.

23. Pemenue bacmanuoro paitorHoro cyaa r. Mocksel ot 18.04.2023 mo nemny
No 2-1456/2023 // OdunmanbHblii OpTan Cya0B 0OIIeld HOPUCIUKIIMU TOpojia

Mockser. URL: https://www.mos-gorsud.ru. TexcT: 37eKTpOHHBIH.

24. Pemienre 3aMOCKBOPEIIKOTO pailoHHOTO cyaa T. MockBbl oT 12.05.2023
no gemy Ne 2-2187/2023 // OdunmanbHbiii mopTai CyJ0B OOIIEH FOPUCAUKIIUU

ropoaa Mocksbel. URL: https://www.mos-gorsud.ru. Tekct: 3JieKTpoHHBIH.

25. PoguonoB O. B. O HEKOTOpBIX MpoOsieMax KOMIIEHCAIUA MOPAIbHOTO
Bpena // HoBoe ciioBO B Hayke U MpaKTUKE: THMOTE3bl U arpolaius pe3yabTaToB
nccienosannii. 2015. Ne 18. C. 181-184.

26. Ps6oB A. M. JluuHble W MUMYIICCTBCHHBIC B3aWMOOTHOIICHUS MEX]Y
POIUTENSIMHA U JETHMH MO COBETCKOMY CEMEWHOMY TpaBy: aBTOped. AWC. ... KaHI.
ropu. Hayk. Boponex, 1962. 257 c.

27. Capcanus C. H. 3anura npaB rpakjaH: IpaBONPUMEHEHUE U CyleOHas
npaktuka. M.: Uadpa-M, 2020. 400 c.

28. Cemeiinbplii koaeke Poccmiickoii @enepanum ot 29.12.1995 N 223-®3
(pen. ot 23.11.2024) (¢ u3Mm. u jgor., BcTyi. B cuiy ¢ 05.02.2025).

29. Cobaukun A. C. JluuHble HEMMYIIECTBEHHbIC MpaBa: MOHITHE, BUIBI,

MECTO B CHCTEME OTEUYECTBEHHOTO rpaXkiaHcKoro npasa // Bnacts 3akona. 2022. No

4(52). C. 294-303.
52


https://www.mos-gorsud.ru/
https://www.mos-gorsud.ru/

30. Cynebnas mpaktuka BepxoBaoro Cyna Poccuiickoit @eneparu Ne 4
(2018) (ytB. IIpesmamymom BepxoBHoro Cyma P® 26.12.2018) (pen. ot
01.06.2022).

31. CrenkoB A. H1O., Kokxopes A. H. Jluunble HEUMYIICCTBEHHBIC
MPaBOOTHOIICHUS] U HEMaTepHalibHble Ojara B TpaxkJaaHCKoMm ImpaBe Poccumu:
MOHSTHE, BUJIbI, COOTHOIIeHHE // YacTHOe u myOnuyHOe mpaBo : MeXBY30BCKUM
COOpPHHMK HAy4YHBIX TPYAOB HAYYHBIX COTPYIHHUKOB, MPEIMOJiaBaTelIe U MOJIOIBIX
yueHbsiX, MockBa, 11 nmekabpss 2019 roma / Ilox penmakmuerr A. H. Kokopesa,
P. P. JlenkoBckou. — MockBa: M3narensctBo «CapaToBckuil uctounuk», 2019. C.
88.

32. Toncroit B. C. JIuuHble HEUMYIIECTBEHHBIC MPABOOTHOIICHUS /
B. C. Toncroit. Mocksa: Dnut, 2006. 200 c.

33. Tpynosoit koaexc Poccuiickoit deneparuu ot 30.12.2001 No 197-®3
(pen. ot 31.07.2025) (c u3m. u gom., BcTym. B cuiy ¢ 01.09.2025).

34. Yronmosuselii koaekc Poccuiickoit ®eneparuu ot 13.06.1996 N 63-D3
(pen. or 31.07.2025) (c u3m. u gom., BcTym. B cuiay ¢ 01.09.2025).

35. ®enepanbhblii 3akoH "O0 nHpopManmu, THOOPMATMOHHBIX TEXHOIOTUAX
u o 3amurte uapopmaruu" ot 27.07.2006 Ne 149-D3 (rtocnaeausis peaakius).

36. Opnenesckuit A. M. KommeHcarusi MOpajqbHOTO Bpela: aHajiu3 U
KOMMEHTApUN 3aKOHOJIATEIbCTBA U CyAeOHOW mpakTuku / A. M. DpraeneBckuil.

Mocksa: Bonrepc Kiysep, 2007. 320 c.

53



