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AHHOTALUA

B ycnoBusiX moCTOSSHHBIX U3MEHEHUN B CEMEMHOM 3aKOHOAATENIbCTBE PD n
YCIOXHEHUSI CTPYKTYPbl UMYIIECTBEHHBIX OTHOLICHHWM BOMPOC 3aIlUTHI MPaB U
HHTEPECOB CYNPYTrOB MpHoOpeTaeT 0co0yIo aKTyaabHOCTh. HoTapuart kak HHCTUTYT,
oOecrieunBaOIIMi  3aKOHHOCTh, WIpaeT KIIOUYEBYID pOJb B PEryJIMPOBaHUU
MMYILIECTBEHHBIX U JIMYHBIX HEUMYILIECTBEHHBIX OTHOIIIEHUN B CEMbE.

OOBEKT  HCCIENOBaHUSA  COCTABJISIOT  OOIIECTBEHHBIE  OTHOIICHMS,
BO3HHUKAIOIME MPHU HOTapUATIHLHOM OQOPMIICHUU CEMEMHBIX  MPABOOTHOIICHUMN
MEXY CYNpPyraMH.

[IpenMeT wucciaemoBaHUsl COCTABJISIFIOT HOPMBI IPaBa, PETJIAMEHTUPYIOIIUE
HOTapuajgbHOE O(POPMIIEHHE CEMENHBIX PABOOTHOLICHUI MEXKTy CYIIPYTraMHu.

Ilenp  wWcciemoBaHWs — 3aKIOYaeTCsl B HM3YYEHHM  OCOOCHHOCTEH
HOTapUaJIbHOTO O(GOPMIICHHS CEMEHHBIX TIPABOOTHOIICHWM M OIEHKE €ro

3HAYMMOCTH JJI1 00€CTIeYeHHsI PaBOBOM 3aILUTHI CYIIPYTOB.

Jns nocTrKEHUs MOCTABICHHOW LIENIH ONPEAEIEHBI CIENYIOIINE 3a1a4u:

— U3Y4YUTh TEOPETUYECKHE W  NPABOBBIE OCHOBBI  HOTapUaJIbHOTO
oopMIIEHUSI CEMENHBIX OTHOILICHU;

— MPOAHATU3UPOBATH OCOOCHHOCTH 3aKJIFOUEHUS M HCHOJHEHHUsS OpayHBbIX
JIOTOBOPOB;

— PAaccMOTPETh MOPANOK HOTAPUAIBHOIO YAOCTOBEPEHUS COTJIAIICHHU O
paszeie UMyIIECTBA U UX POJIb B PA3pEIICHUH CIIOPOB;

— M3YYUTh y4aCTHE HOTApHUyCa B 3aLIUTE MHTEPECOB HECOBEPIICHHOJETHUX
IIPY 3aKJIFOYCHUN CEMEMHBIX COTJIAIICHUN;

— TMPOBECTU CPABHUTEINIbHBIN aHAIN3 HOTapUaIbHBIX MPOIEAYpP U CyAeOHOTO

pa3dupartenbCTBa MPU yPETYIUPOBAHUN CEMEMHBIX CIIOPOB.

CtpykTypHO paboTa COCTOUT U3 BBEACHUS, TPEX IJ1aB, 3aKIFOYEHHUS, CITHCKA
UCIIOJB3YEMOM JIUTEpaTypbl U HCHOJb3YEMbIX HMCTOYHUKOB. (OCHOBHOHN TEKCT

paboThl U3n0keH Ha 60 cTpaHUIlax.
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Beenenue

B ycnoBusix  COBpEeMEHHOro  IpaBOBOIO  OOIIECTBa  CEMEilHbIE
MIPaBOOTHOIIEHUS] UTPAIOT OJHY M3 KJIFOUYEBBIX POJIEH B KU3HHU KAKIOTO YEIOBEKA.
CeMbs, ABISAACH OCHOBOIIOJIATAIOIIMM UHCTUTYTOM COLIMAJIBLHOTO B3aUMOJICHCTBUS,
BBICTYIIAET HE TOJIBKO KaK UCTOYHUK JINYHBIX U SMOLIMOHANBHBIX CBS3EH, HO U KaK
OOBEKT TMPABOBOTO  PETYJIHUPOBAHMS, OXBATHIBAIOIIMN  IIHUPOKUNA  CIEKTP
UMYILIECTBEHHBIX M HEUMYILIECTBEHHBIX OTHOLIEHHM MEXAy Cynpyramu. OTH
OTHOUIEHUSI TpeOyIOT YETKOro IMpaBOBOTO OQPOPMIIEHUS W 3allUTHI, YTO
00yCJIOBJIEHO HEOOXOAMMOCTBIO 00eCIeYeHUs] CTAOUIIbHOCTH, MTPEACKA3yEMOCTH H
IIPaBOBOM 3aIIMILEHHOCTH BCEX YYACTHUKOB CEMEWHBIX MPABOOTHOILICHHM.

Oco0yr0 3HaYUMOCTB B 3TOH c(pepe nmpuodpeTaeT HoTapralibHOE 0(hOPMIICHHE
CEMEHHBIX MPABOOTHOLIEHUIN, KOTOPOE BBICTYNAET BAKHEWIIUM HHCTPYMEHTOM
o0ecrieueHnsT MPAaBOBOM OINpPEAENEHHOCTH MEXIy cynpyramu. HotapuanbHble
JEHCTBUS IO3BOJISIIOT 3apaHee yPEryJaIupoBaTh MHOTHE BOIIPOCHI, BOZHUKAIOIINE KaK
B IIpPOIlECCe CEMEHHOW >KM3HM, TaK M TpPU €€ 3aBepIICHUU, oOecreurBast
CIpaBEAJIMBOE paclpeiejieHUe NpaB U 00SI3aHHOCTEN CYNPYroB B COOTBETCTBUU C
UX JIOTOBOPEHHOCTAMU. B yacTHOCTH, HOTapHallbHOE YIOCTOBEPEHHE OpayHBIX
JIOTOBOPOB, COIJAIICHUM O pa3jielie UMYIIECTBA, AJIMMEHTHBIX COTJALICHUN WU
JIPYTUX MPaBOBbIX JOKYMEHTOB CTAaHOBHUTCS HEOTHEMJIEMOW YacThlO CEMEWHOTO
npaBa B Poccuiickon @enepanuu.

Ha npoTskeHuH mNOCHEeNHUX NECATHIETUH HaONI0AAeTCs] CTPEMUTEIBHOE
pa3BUTHE CEMEHHOTO 3aKOHOJATENbCTBA, a TAKXKE YBEIMYECHHE POJIM HOTapuaTa B
YPETYJIIMPOBAaHUN CEMENHBIX CIOPOB. OJTO CBA3AHO C TEM, 4YTO B YCIIOBHAX
JVHAMUYHO MEHSIOIIETOcs OOIIecTBa OpadyHbie OTHOIIEHUS TMEpecTaiu ObITh
UCKJTIOYUTENEHO JUYHBIMHU — OHU BCE OOJIBIIIE NEPETICTAIOTCS C UMYIIECTBEHHBIMU
BOMpocamu, OuM3HEecOM U (PMHAHCOBBIMU 00s3aTENbCTBAMU Cynpyros. B Takoi
CUTYallMM HOTApUaJIbHBIE CIIEIKU MO3BOJISIIOT CTOPOHAM HE TOJIBKO 3aIIUTUTH CBOU
paBa, HO U 3apaHee MPeyCMOTPETh BO3MOXKHBIE PUCKU U ITPOOJIEMBI, CBSI3aHHBIE C

OyaylIuM pa3zieJIOM UMYIIECTBA UM 0053aTeIbCTBAMU 110 COACPHKAHUIO JIETEH.
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Takum 00pazom, HOTapualibHOE OPOPMIIEHHE CEMEWHBIX MPaBOOTHOILIECHUIM
ABJISIETCA Ba)KHBIM MPABOBBIM MEXAHU3MOM, MO3BOJIIONIUM CTOPOHAM 3aKPENUTh
CBOM MpaBa U 00513aHHOCTU B OPUIIMATBHON (POpME, COXpPAHUB IIPU STOM MUPHBIE U
n00posKeaTeabHbIe OTHOLIEHUSI. Omno rapaHTUpyeT IOpUTUYECKYIO
OTIPEJICTICHHOCTh M CIOCOOCTBYET MPEAOTBPALIEHUI0 KOH(MIUKTOB, YTO OCOOEHHO
Ba)KHO B YCIIOBHUSIX COBPEMEHHOW COIMATBHON U MPABOBOM JIEHCTBUTEIILHOCTH.

AKTyaJlbHOCTh TEMbl AWIUIOMHOM pPaOOTHl OOYCIOBJI€HA HECKOIbKUMHU
dakTopamu. Bo-1niepBbIX, pOCTOM YKCIIa 3aKIII0YaeMbIX OpauyHbIX JOTOBOPOB U MHBIX
COTJIALIEHUM MEXAYy CYNpyramu, 4YTO CBUJIETEIILCTBYET O TOBBIIICHUU
OCBEJIOMJIEHHOCTH TpaXkAaH O Ba)KHOCTU MPABOBOM 3alIUTHI UX UMYIIIECTBEHHBIX
UHTEpECOB. BoO-BTOpBIX, H3MEHEHUSIMH B POCCHIMCKOM 3aKOHOAATEIbCTBE,
KACAIOIIMMUCS BOMPOCOB CEMEMHOro MpaBa U HOTAPUAIBHOW AEATEIBHOCTH, YTO
TpeOyeT TITyOOKOro aHallu3a UX BIMSAHUS HA MPABONPUMEHUTEIBHYIO MPAKTUKY. B-
TPETHUX, YCIOKHEHHUEM HKOHOMHUUYECKUX M COLMAIbHBIX YCIOBUMW, MPU KOTOPBIX
BCTYILJICHHE B Opak U €ro pacTopkeHue TpeOyroT Oojee ACTaNbHOTO MOAXOAa K
YPETYJIMPOBAHUIO UMYIIIECTBEHHBIX U MHBIX IPABOOTHOILICHUI MEXIY CYIIPyTraMHu.

OOBEKT  HWCCICIOBAaHUS  COCTABIISIIOT  OOIIECTBCHHBIC  OTHOIICHMS,
BO3HUKAIONIME TIPU HOTAPUATHHOM O(OPMIICHUM CEMEWHBIX  MPAaBOOTHOIICHUN
MEXK]y CyNpyramu.

[IpeameT uccienoBaHUs COCTABJISIOT HOPMBI MpaBa, PEriiaMEHTUPYIOIIHE
HOTapuaabHOE O(POPMIICHHE CEMEHHBIX TPABOOTHOIICHUN MEXTY CYIIPYTaMHu.

[lens  wWccriemoBaHWs  3aKIOYAETCSl B M3YYEHUM  OCOOEHHOCTEU
HOTapUaJIbHOTO O(GOPMIICHUSI CEMEWHBIX MPABOOTHOIICHUM M OIEHKE €ro

3HAYMMOCTH JIJI1 00€CTICUCHHsI PABOBOM 3aIIUTHI CYIIPYTOB.

JIns mocTrXKEHUs HOCTABIICHHOM LI OTPEIECIIEH CIEAYIOUIMNE 3a0aUu:

— W3y4YUThb TEOPETHUECKHE M MPABOBBIE OCHOBBHI HOTAPUAIHLHOTO O(POPMIICHUS
CEMEHHBIX OTHOIIICHUM,

— TPOAHAIM3UPOBATH OCOOCHHOCTH 3aKIIOUCHHUS W UCIOJIHEHUS OpayHbIX

JIOTOBOPOB;



— paccMOTpPeTh MOPSAOK HOTAPUAIBHOTO YIOCTOBEPEHHS COTJIALIEHUN O
paszjiene UMYLIECTBA U UX POJIb B Pa3pEIIEHUN CIIOPOB;

— M3YYUTh YYacTHE HOTapHyca B 3alIUTE UHTEPECOB HECOBEPILICHHOJIETHUX MPHU
3aKJIIOYEHUN CEMENHBIX COTJIAICHUH;

— TMPOBECTU CPaBHUTEJIBHBIM aHAIW3 HOTAPUAIBHBIX MPOLEAYp U CyAeOHOro

pa30upaTeNbcTBa MPU yPETyJIUPOBAHUU CEMEHHBIX CITOPOB.

MeTo10I0THYECKYI0 OCHOBY MCCIEAOBAHUSI COCTABISIOT OOIIEHAYYHBIE U
YaCTHOHAY4YHbIE METOJbl. B YacTHOCTH, HCHOJIB3YIOTCA METOJbl (HOPMaJIBHO-
IOPUIMYECKOTO aHAIN3a, a TAKKE METOABI CUCTEMHOIO M CTPYKTYPHOI'O aHAJINA3a
npaBoBbIX HOpM. [Ipu uccnenoBaHMM NPABONPUMEHUTEIBHOW NPAKTUKH ObLI
MCIOJIb30BaH AMIMPUYECKUI MaTeprall, BKIIOYAIOIINM Cy1e0HbIE aKThI.

[IpakTHyeckass 3HAYUMOCTh HMCCIEAOBAHUS 3aKIIOYAECTCS B BO3MOXKHOCTHU
IIPUMEHEHUS €T0 Pe3yJIbTATOB Ul YIy4YILIeHUs MPaBONPUMEHUTEIBHON IPAKTUKY,
CBSA3aHHOW C HOTapUAJIbHBIM O(DOPMIICHHEM CEMEWHBIX COTJIAIIEHUM, a TAKXKe NI
MOBBIIICHUS PABOBOM I'PaMOTHOCTH IPak/laH B JAaHHOM 00JacTH.

CrpyKTypa AMIIIOMHOM pabOThl OTpa’kaeT IMOCJIENOBATEIbHOCTh PEIICHUS
MOCTaBJICHHBIX 3a7a4. PaboTa cOCTOUT W3 BBEAECHUS, TPEX IJ1aB, MOAPa3AEICHHBIX
Ha mnaparpadbl, KaxAbld W3 KOTOPBIX HANpaBiIeH HAa CUCTEMATUYECKOE WU
MOCJIEA0BATENBHOE JOCTUKEHNE HAMEUEHHOM LIEJIM U PACKPBIBAET YCTAHOBJICHHBIE
3aJlayu, 3aKJI0YEHUS, B KOTOPOM OTPaKEHbl OCHOBHBIE BHIBOIbI IO pa0OTE U CIHCKA
UCIIOJIb3YEMOU JIMTEPATYPBl U MCIHOJIB3YEMBIX HCTOYHUKOB, 3aJ€MCTBOBAHHBIX B
VCCIIEIOBAaHNH.

Takum oOpasom, B gaHHOH pabOTe pPacCMOTPEHbI OCHOBHBIE ACIEKTHI
HOTAPUAIBHOM JESATEIBHOCTH B KOHTEKCTE CEMEWHBIX MPABOOTHOLIEHUN MEXIY
CyNpyramu, CJejlaHbl BBIBOABI O 3HAYUMOCTH HOTApUaIbHOTO O(OPMIICHUS IS
3aIUMThl MMYLIECTBEHHBIX M JIMYHBIX IIpaB CyNPYyroB M HX JETEeH, a TaKke
MPEUVIOKEHBl  IIyTH  COBEPIIEHCTBOBAHUS  IIPABOBOTO  PETYJIHMPOBAHUSA U

PaBONPUMEHHUTENILHON IPAKTUKK B TaHHOM cdepe.



I'naBa 1 TeopeTuyeckne 0OCHOBbI HOTAPHAJIBLHOTO 0OPMIICHUSA

ceMeiHbIX PAaBOOTHOIEHUI MeXKAY CypyramMmu

1.1 IlonsiTHe ceMeHHBIX NPABOOTHOLIEHUI MEK1Y CyNpyramMmu

B coBpemeHHOM 0OmIecTBE MpaBO CUMUTAECTCS OJHUM U3 TJABHBIX
MEXaHU3MOB PEryJIMpOBaHUsA YEJIOBEYECKOro moBeneHus. OaHako OHO
OXBAaTbhIBAET JAJIEKO HE BCE ACIEKThl CEMEUHBIX OTHOLIEHUH. HEeKOTOpbIE CTOPOHBI
HE pEryJIMpyIOTCS NpaBOM, MOCKOJBbKY MJI WX YpPEryJHpOBaHUsS OOILECTBO
NpPUMEHSIET JIpyrue crnocoObl Bo3AeicTBusA. HecmoTps Ha TO, 4TO cemeilHbIe
OTHOILIEHHS] MMEIOT MPaBOBYIO COCTABJISIONIYI0, OHA TOJYMHEHA MOpaJbHBIM
HOpMAaM, OCHOBaHHBIM Ha JIFOOBU U TOBEPUH MEXK]Y CYIIPYTaMHu.

CoBpeMeHHBIN Tepuoj pa3BUTUA CEMEWHOro mnpaBa B Poccuiickoi
®enepaunn o3HaMeHOBaH NpuHATHEM § nekalOps 1995 roma ['ocynapcTBeHHOMN
Hymoi HoBoro CemeitHOro kojekca P®D, KOTOphIi BCTYNWI B JECUCTBUE HA BCEU
tepputopun Poccuiickoit @eneparuu ¢ 1 mapta 1996 roma. OTOT JOKYMEHT CTal
YeTBEPTHIM  KOAU(DHUIMPOBAHHBIM  aKTOM,  PEryJUPYIOIIMM  CEMEiHbIe
IIPaBOOTHOLIEHUS, M MPOJNOJDKAET JCHCTBOBAaTH IO CEH JEHb C YYETOM
MHOTOYHCIICHHBIX U3MEHEHUI U MOIMPAaBOK.

KamaneBa A.P. mpemnaraer cienyroiiyto (GOpMyJIUPOBKY OINpeaeIeHUs
cembi: «CeMbl0O MOXXHO OINpEAEIuTh KakK OO0JaJarolyl0 HCTOPUUYECKU
ONPENEIICHHOW OpraHu3alued MaJIyl0 COLMAJIbHYI0 TPYyNIy, WICHBl KOTOPOH
CBSA3aHbl PA3JIMYHBIMM OTHOIICHHSIMU». B coBeTckuil mepuoa pa3BUTHUSA
dbunocodun oOIIMIA MOIXO K ONIPEICTICHUIO0 KAaTETOPUH «CeMbs» 0a3upoBalics Ha
MapKCUCTCKOU Teopuu: «JIroam, exKeJHEBHO MPOU3BOSIINE CBOIO COOCTBEHHYIO
KW3Hb, HAUMHAIOT MPOU3BOAUTE APYTUX JIIOJIEH, Pa3MHOXKATHCA: 3TO OTHOLIECHUE
MEXIY MY>KEM U )KEHOM, POAUTEISIMA U 1eTbMI» [32].

CoBpeMEHHOE CEMEWHOE 3aKOHOJATENBCTBO PACCMATPUBAET CEMbBIO KaK

IPYIILy, COCTOSIIYIO U3 POAUTENEH (BKJIOYas Madyexy U OTYMMa), IeTeil (B ToM
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YHCJIe YCHIHOBIEHHBIX ), 0a0yIIeK U IeayIlIeK, a TaKkKe OpaTheB U CECTP, BKIIOYAs
CBOJHBIX. J[BOIOPOJHBIE POJCTBEHHUKH, TAKUE KAaK TETH U 11, HE BXOAAT B 3Ty
KAaTETOPHIO0, HO B HEKOTOPBIX CIIYYasIX UX CTATYC MOKET U3MEHUTHCS.

B ocHOBe ceMeHbBIX OTHOIICHUH JIeKaT KaK (PU3NUIECKUE, TAK U MOPATIbHBIC
HOTPEOHOCTH, KOTOPBIE ONPEIEISIIOTCS WHIAUBUAYAIbHBIMU OCOOEHHOCTAMU
Kaxzaoro udenoBeka. (ClenoBaTeNbHO, MOBEACHUE B OpayHBIX OTHOLICHUSX BO
MHOTOM 3aBHUCHUT OT JIMYHOCTHBIX KadecTB cynpyroB. Kpome Toro, Ha
(GopMUpOBaHHE MOJENECH NOBEIEHUS B CEMbE BIIMSAIOT KYJIbTYPHBIH YPOBEHD,
TpaJHLINK, 0ObIYaN U PEIIMTUO3HBIE HOPMBL. MOpanbHbIE HOPMBI, B CBOIO OYEPE/b,
UCTOPUYECKH PA3BUBAIOTCA B OTBET HAa HEOOXOJWMOCTH YHOPSIOYMBAHUS
MIOBE/ICHUS YEJIOBEKa B KOHTEKCTE COLMAIBbHBIX OTHOILIEHUH, YTO CIIOCOOCTBYET
rapMOHHU3AIUU UHAUBUAYAJIbHBIX U OOILIECTBEHHBIX HHTEPECOB.

«IIpenMer cemeiHOro npaBa — KpyI' OTHOLIEHUN MEXKIy YJICHAMU CEMbH,
KOTOpBIE PETYIMPYIOTCSI HOPMAMHM CEMEWHOIO 3aKoHoAaTelbcTBa. B cT. 2
CemeltHOTO KOJIEKCa peub UET O PA3JIMUHBIX BUJIaX OTHOIICHUN, 00BEIUHIAEMBIX
IpeKIe BCEro TeM, YTO OHM BO3HMKAIOT M3 Opaka, poACTBa U IPYTrUX OCHOBAHHH,

IIPUPaBHUBAEMBIX 3aKOHOM K pOACTBY. K HUM OTHOCATCS ClIeIYIOIME OTHOIIEHUS:

— ONpEACINAIONINE YCIOBUS U MOPSIOK BCTYIUICHHUS B Opak, MpeKpaIieHue
Opaka v pU3HaHUE e€ro HeICUCTBUTEIIbHBIM;

— BO3HHUKawIMe U3 Opaka (MeXAy Cylnpyramu) U KpPOBHOT'O POJICTBA
(MEXIy PpOAMTENSIMH M JI€TbMH, CECTpamu, OpaThiMU U JPYTUMU
OJIM3KUMU POJICTBEHHUKAMH );

— BO3HHUKAWOIIME U3 JPYyruxX OCHOBAaHUM (FOPUAMYECKUX (HAKTOB):
YCHIHOBJIEHUS, OINEKW U T[ONEYUTEIbCTBA, MPUHATHS JETed Ha

BOCIIUTAHUE B CEMbIO (IIpHEeMHasi ceMbsi, (PaKTUUECKOE BOCIUTAHUE)»

[29].

OnHyUM W3 KIFOYEBBIX HAIPABICHHN CEMEHHBIX MPABOOTHOUIEHUNW MEXKY
CynpyraMu SIBJSIETCS HUMYylIeCTBeHHas crTopoHa. I[lo oOmemy mpaBuiy,
yctaHoBieHHOMY cTaThélt 34 CK P®, poxompr um mpuoOperéHHOEe B Opake
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MMYIIECTBO MOJJICKAT MPU3HAHUIO COBMECTHOM COOCTBEHHOCTBIO, €CJIM MHOE HE
OMpeNIeNICHO OpadyHbIM JOTOBOPOM. OITO TIOJIOKEHHE OO0ecrneunBaeT 000uM
CylpyraMm paBHbIE BO3MOXKHOCTH B pPAaCHOpPSHKEHUHU OOUIUM  HMMYIIECTBOM,
HE3aBUCUMO OT TOTO, KTO UMEHHO €r0 MpUoOpeTan WM Ha YbH CPEACTBA OBLIH
COBEpUIEHBI MOKYTIKH.

BaxxHo oTMeTuthb, 4YTO JiMYHAsg COOCTBEHHOCTh OJHOTO U3 CYNpPYT
COXpaHSETCS 3a HAM M HE CTAHOBUTCSA OOBEKTOM COBMECTHOTO BiajeHus. Tak,
corsmacHo cratbe 36 CK P®, k nu4yHOM COOCTBEHHOCTH OTHOCSATCS MMYIIECTBO,
MpUHAJJICKABIIIEE KaXJAOMY W3 CYNPYroB JO BCTYIUIEHUS B Opak, a Takxke
MpeAMETHI, TOJIyYeHHBIE B JIap, M0 HACJEACTBY WIH B PE3yjIbTaTe MpUBATU3AINY.
JlaHHBIN TOAXO0/ MCKIIIOYAET HECIPABEIJIUBOE pacipesesieHue Ojar W 3aluinaeTt
WHTEPECHI KAKIOM CTOPOHBL.

Eme opHoW BaxHOW 00JAaCThIO CEMEWHBIX MPABOOTHOIICHUN MEXKITY
CylpyraMy SIBIIIETCSI BO3MOXHOCTb YCTAHOBJICHHSI pEXKHMAa HWMYLIECTBA IIO
COTJIAIIEHUIO CTOPOH. bpauHselil 1oroBop, npexycMorpeHubii cratbén 40 CK PO
[31], mo3BoJIsiET CyNmpyraMm CaMOCTOATEIBHO ONPENeATh MNOPSI0K BIAJACHHUS,
MOJIb30BaHUSI M pacropspKeHUs] uMmyiectBoM. [Ipu »TomM Takol OroBOp AOJIKEH
ObITh OhOopMIIEH B HOTapuaidbHOU (OpMe, YTO OOECIEUHBACT JOTOTHUTEIHHYIO
3alUTy OT HEAOOPOCOBECTHBIX JCHCTBUH M IOPUAMYECKYIO O€30MaCHOCTH IS
00€rx CTOPOH.

OTnenpbHOro  BHHMAaHUS — 3aCiIyKHMBAIOT  JIMYHbIE  HEUMYILECTBEHHBIE
OTHOIIICHHSI, BOZHUKAIOIINE MEXYy cynpyramu. K HUM oTHOCATCS BbIOOp (hamuinu
mocje BCTYIUICHUS B Opak, O0sS3aHHOCTh B3aWMHOM MOJJIEPKKH, MOPAIbHOW U
MICUXOJIOTUYECKOW MMOMOIIH, YBOXKEHUSI JOCTOMHCTBA U YACTHOM >KU3HH MApTHEpA.
XOoTs JTH OTHOIIEHUs He Bcerga GOpMaIu3ylOTCs B BHJE KOHKPETHBIX
00s3aTEICTB, OHU COCTABJISIIOT OCHOBY JIOBEPUS M YCTOMYMBOCTH CEMEHHOTO
CO103a.

Takxe 3HAYUMBIM DJIEMEHTOM CEMEWHBIX IPABOOTHOLIECHUM MEXKIY
CylpyraMu SIBJISIETCSI pa3fel UMYIIECTBA, KOTOPbIA MOXKET OCYLIECTBIISITHCSA KaK B

J0Ccy1eOHOM TIOpsIZIKE, TaK U yepe3 oOpalleHue B Cyll. B cCOOTBETCTBUU CO CTaThEN
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38 CK P®, cynpyru MOTYT 3aKJIIOUUTH COTJIAIICHHUE O Pa3Jielie UMYIIECTBA, KOTOPOE
JOJDKHO OBITh yaocToBepeHo HoTapuycoMm [31]. Takoit momxom crmocoOCTByeT
MUPHOMY pa3pelieHr0 KOH(IMKTOB U CHUXKAET HArpy3Ky Ha CyJ€OHYIO CUCTEMY.

B cnyuae pacropxkenHuss Opaka ceMelHble MPABOOTHOIICHUS MEXIY
CYNpyraMmu MpoJI0JKaI0T CYIIECTBOBATh B YACTH, CBSI3aHHOM C peanu3alnuei mpas
HAa COBMECTHO HaKUTOE HMYIIECTBO, a Tak)K€ BO3MOXKHBIMU TPEOOBaHUSIMHU K
CONICPKAHUIO JIPYT Jpyra MNpU HAIWMYUW YBOKUTEIHHBIX TPUUYWH (HampuMmep,
0oJne3Hb, MOTEps TpyaocnocoOHocTH). Takum o0pazoM, Jaxe MpeKpalieHue
OpayHOTO COI03a HE O3HAYAET MOJHOTO Pa3pbiBa BCEX MPABOBBIX CBS3CH MEXKIY
OBIBIIMMU CYIIPYTaMH.

3HauUTEeNbHOE BHUMAHUE B CEMEHHOM TIpaBe yJENEHO 3alluTe MHTEPECOB
MEHEee 3alUIIEHHOTO CYIpyra, 0COOEHHO B CIIy4asiX, KOT/la OJIMH U3 HUX HE UMEEeT
WCTOYHUKOB JIOXOJla WJIM 3aHMMAaeTCs BOCIHUTAHMEM JieTel. 3aKOoHOJAaTelh
CTPEMHUTCSI  OOECIEYMTHh  CIPABEIJIMBOEC  paclpe/ielieHue HUMYIIeCTBa WU
KOMITCHCHPOBATh HEPABHBIE CTAPTOBBIC YCIOBHS, YTO COOTBETCTBYET MPHUHITUTIAM
COIMAJIbHOM CIIPAaBEAJIMBOCTH U TYMaHHOCTH.

Takum o00pa3oMm, ceMelHBIE TPABOOTHOIICHUS MEXKIY CYyNpyraMu
MIPEICTABIISIOT COO0N MHOTOYPOBHEBYIO CUCTEMY TpaB U 00SI3aHHOCTEH, KOTOPHIE
KACaroTCs KaK JIMYHOM, TaK U UMYIIECTBEHHOUN chepbl. DTU OTHOIICHUS CTPOSATCSA
Ha TIPUHIWIAX PABEHCTBA, B3aMMOIIOMOINM W YBAXEHHUS, a WX TPaBOBOC
PETYyIMPOBAHNUE HAMPABICHO HA 3alIUTy HHTEPECOB BCEX WICHOB CEMbH, BKITIOUAs

JieTeld U HETPYAOCIOCOOHBIX POJACTBEHHUKOB.

1.2 Posib HOTApUYCa B PeryJIMPOBAHUU CEMEHBIX  MPaBOOTHOIIEHMA

MEXK1Y CyNpyramu

JIns [ONHOTO TOHHMMaHUA pOJUM HOTapuyca B POCCHUHCKOM IIpaBe
HE0O0XO0MMO OOPATUTHCS K UICTOPUUYECKUM KOPHSM 3TOr0 MHCTUTYTA. MI3HAUanbHO

HHCTUTYT HOTapuaTa BO3HUK B I[peBHeM PI/IMC, A€ HOTApMUYChl BBIIIOJIHAIN POJIb
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nyOJIMYHBIX TMHCLOB, (PUKCHUPOBABUIMX Ba)KHbIE MPaBOBbIe AOKyMeHTHL. Co
BpeMeHEeM UX (QYHKIIUHU PaCHIMPUINCh, U yke B CpeHNe BeKa OHU CTaJId BaKHOU
YacCThIO IPABOBOM CUCTEMBI, 3aHUMASACh YJIOCTOBEPEHHUEM CHIEJIOK U JIOTOBOPOB.

B Poccun HoTapmar Takke uMMEET HAaBHIOIO HMCTOpUIO. Ero mosiineHue
cBs3aHo ¢ pegopmamu Ilerpa I, koTopbie ObLIM HampaBiIeHBI HA CO3/1aHKuEe OoJiee
CTPYKTYpPUPOBAHHOW NpaBOBOM cHUCTEMBbI. OIHAKO COBPEMEHHBIN HOTapuaT
chopmupoBaincst mocine OxrsOpbckoir peomonmu 1917 roma. B coBerckuit
NEePHO]T HOTAPUYChI pabOTaIN B TOCYIapPCTBEHHOM armapare, BHIITOTHS QyHKIUN
B paMmkax neHTpain3oBaHHou cucteMbl. C pacmagom CCCP u mepexomoMm k
PBIHOYHOM 3KOHOMMKE pOJIb HOTAapuaTa 3HAYMUTEIbHO H3MEHWIACh: OH CTall
HE3aBUCHUMBIM TNPO(PECCUOHANBHBIM HHCTUTYTOM, BBINOJHSAIOMUM TyOIHYHO-
IpaBOBbIE (PYHKINH.

CeronHst HOTapuyCHI IEUCTBYIOT B paMKaX CHCTEMBI YaCTHOI'O IIPaBa, HO UX
NESATEIbHOCTh TMO-IPEKHEMY HOCUT IYOJMYHBIM XapakTep, IOCKOJbKY OHHU
NPEACTABIIAIOT T'OCYJIaPCTBEHHBIE HMHTEPECHI, YIOCTOBEPSS BaXKHbIE MNPABOBBIC
akThl. Bylyun HE3aBUCUMBIM U OE€CIIPUCTPACTHBIM MPOPECCHOHAIBHBIM IOPUCTOM,
HOTapUyC BBIMIOJIHSET Ba)KHble (YHKIMH, HANpPaBICHHbIE HA YJIOCTOBEPEHHE
CHIEJIOK, IMOATBEPXKICHUE IOpUINYECKUX (PAaKTOB M oOecredyeHrne UX MpaBOBOM
JIOCTOBEPHOCTH. Ero nesTebHOCTh MMEET pelaroliee 3HaueHue st 00ecredeHust
3aKOHHOCTH, 3alllUThl MpaB TPaXJaH W YYACTHUKOB T'PaKJIaHCKO-TIPABOBBIX
OTHOULIEHUH, a TaKKe IS IPEIOTBPAILICHNS BO3MOKHBIX CIIOPOB.

CeMeiiHble MPaBOOTHOUIEHHUS, ABJISISICH OJTHOM M3 KITIOUEBBIX COCTABIISIOIINX
PaBOBOM CHUCTEMbI, PETYJUPYIOTCS MHOTOYHMCICHHBIMM HOpPMaMH IIpaBa,
OCHOBOITOJIArAKOIINM JOKYMEHTOM CPEAU KOTOPBIX BhICTynaeT CeMeNnHbI KOJEKC
Poccuiickoit @eaeparuu. Ocoboii popMoit obecriedeHuns 3aluThl CEMEHHBIX TTPaB
SBIISIETCSl HOTapuajibHas AesTeNbHOCTh. « HoTapuaT ocylecTBiisieT «BHeCYy1€0HYIO
IOPUCIUKIIMIO», LEJIBI0 KOTOPOM SIBIIAETCS NPENyNpEKICHUE HapyLICHWA Npu
peanu3alury mpaB rpaxkaaH U TEM CaMmbIM MPEAOTBpAlIeHUE CYACOHBIX CIIOPOB.

Hotapuycsl He ymOTHOMOYEHBI pa3pemiaTh CeMEWHbIe KOH(IMKTHI, HO CBOEH
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JESITEIbHOCTBI0 OHM OOECMEeUMBAIOT NMPUHYIUTEIBHOE HCIOJHEHHE CEMEWHBIX
o0s13aTeNbCTB O€3 oOpameHust B cym» [5].

Jlonroe BpeMsi OCHOBHasi pOJb HOTApUyCOB B 3alIUTE CEMENHBIX IpaB
OrpaHUYMBAIACh YJOCTOBEPEHHEM HEOONBIIOIO YHUCIA CHAEJIOK, CBSI3aHHBIX C
CEMEWHBIMM  MPABOOTHOWIEHHSIMU. OOHAKO HAa  COBPEMEHHOM  JTame
pedopMupoBaHre 3aKOHOJATEIBCTBA PACHIMPUIIO KOMIIETEHIIUIO HOTapUyCOB B
chepe 3amMTBl TMpPaB M 3aKOHHBIX HMHTEPECOB YYACTHUKOB CEMEWHBIX
MPaBOOTHOIICHUI. DTH HM3MEHEHUS HANPSMYIO CBSI3aHbI C Pa3BUTUEM (YHKIUMA
HOTapuaTa W €ro BO3pOCIHIEH 3HAYMMOCTBIO B CEMEMHO-TIPaBOBOM cdepe.
Hanpumep, ®@enepanbubiii 3akoH Ne 391-03 BBEN 00s3aTeIbHOE HOTAPUATBHOE
YIOCTOBEPEHUE COTJIALIEHUI O Pa3Zesie COBMECTHOIO MMYILECTBA CYNpPYyros ¢ 1
utoHs 2019 rona. Taxxe ObLTM BHECEHBI U3BMEHEHHUSI B CTaThio 256 ['pak1aHcKoro
konekca Poccuiickoit ®enepamuu (O3 No 217-03), KOTOpbIEe YKECTOUMIU
KOHTPOJIb 32 CIEJIKAMU, KACAOLIUMUCS PACIIOPSHKEHUS] COBMECTHBIM UMYIIIECTBOM
CynpyroB. l'oCcymapCcTBEHHBId KOHTPOJb YEpe3 HOTapUAIbHBIE MPOLETYpPbI
YCUJIWJICSI U B OTHOLICHHUU NPaB JieTel, 0COOEHHO B CIIy4ae pacHopsDKEHUs UX
HEJBMKUMBIM UMylIecTBOM. Hampumep, caenku, cBs3aHHbIE C HEBUKUMOCTBIO,
Haxozsmencss B COOCTBEHHOCTH HECOBEPUICHHOJETHHUX, TeNepb TpeOyIoT
00513aT€ILHOT0 HOTAPUAIBHOTO YJIOCTOBEPEHHUS.

Bce nansble peructpupyrorcss B EauHol HMHPOPMALMOHHON cuCTeMeE
Hotapuata (EMC). Dta cucrema oOecrneunBaeT ONEPATUBHBIA JOCTYN K
uH(poOpMaIMU O JEHCTBUTEIHLHOCTH HOTAPUAIbHO 3aBEPEHHBIX JTOKYMEHTOB Kak
caMUM HOTapuycaMm, TaK M TOCYJapCTBEHHbIM M MYHULMIIAIBLHBIM OpraHam B
cllydae He0OXOJMMOCTH.

Hotapuyc B cucteme ceMeitHOro npasa BBIMOJIHSAET HE IPOCTO TEXHUYECKYIO
(GYHKIUIO 1O yIOCTOBEPEHHIO JOKYMEHTOB, a HWIPAaeT BAXKHYIO MPABOBYIO H
COLIMAJbHYIO pOJIb B 00ECTEYEHUH CTAaOMJIBHOCTH M 3aKOHHOCTH CEMEHHBIX
npaBooTHolIeHnl. Ero ywactue B cdepe peryampoBaHus UMYIIECTBEHHBIX M

JIMUHBIX HCHUMYIICCTBCHHBIX OTHOLLICHUH MCXKIAY CyIpyramMu CHOCO6CTByeT
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NPEIOTBPALICHUIO CIIOPOB, 3aIUTE WHTEPECOB CTOPOH U YKPEIUICHUIO WHCTUTYTA
CEMbH.

Baxneiiiasg posib HOTapuyca 3aKI04aeTcs B 00ECIEYEHUHU IOPUIUIECKOM
TPaMOTHOCTH YYaCTHUKOB TMPABOOTHOIIECHUS. MHOTHE Cymnpyrd He o001agaroT
JIOCTAaTOYHBIMH 3HAHUSIMH O CBOMX MpaBaxX M 00S3aHHOCTSIX, OCOOCHHO B CIIOXKHBIX
BOIIPOCAX pasjiesia UMYIIECTBA, YCTAHOBJICHUS YCJIOBHI OpadyHOro J0roBopa WUIU
oTKa3a oT npeteH3uil. Hotapuyc 00s3aH pa3bscHUTH coiep kaHie HOPM CEMEUHOTO
U TPaXIAHCKOTO 3aKOHOJATENbCTBA, JaTh OIEHKY TOCIEACTBUAM MPUHATHUS
ONpEeNENEHHBIX PEIIeHUH. DTO COOTBETCTBYET MPHHIIMIIAM JOOPOBOJIBLHOCTUA H
PaBEHCTBA CYNPYTroOB, 3aKPEIUIEHHBIM B cTaThe 1 CemelHoro koaekca Poccuiickou
Oenepanuu [31].

Eme onHoll kimroueBoil (yHKLIMEH HOTapuyca SIBISIETCA TapaHTUPOBAaHHE
3aKOHHOCTH CJI€JIOK U COTJIAllIEHU, B KOTOPBIX y4acTBYIOT cynpyru. OH poBepseT,
HE HApYyLIAIOTCA JIM IPU ITOM HOPMBI JEHCTBYIOIIETO 3aKOHOAATEIbCTBA, HE
YIIEMJISIIOTCS JIM TIpaBa OJHOU U3 cTopoH. Hampumep, npu odopmieHnn OpaqHoro
JIOTOBOpa HOTAapUyC 0053aH YOEIUTBhCS, YTO YCJIOBUSA JOKYMEHTa HE JIUIIAIOT
OJTHOTO M3 CYNpPYyroB MHHHMMAJIBHOW JOJM B UMYIIECTBE WJIM HE MPOTHUBOpEYAT
nyonuyHbIM uHTEepecaM (TyHKT 3 cratbu 42 CK PO [31]).

Hotapuyc Takke HCHOJMHSET MEAMATOPCKYI0 U MPOPUIAKTUYECKYIO
¢ynkuuo. OH cnocOOCTBYET IMAJOry MEXAY CYNpyramu, MOMoras UM HalTu
KOMIIPOMHUCCHBIE€ peIllIeHUsl emE A0 BO3HUKHOBEHHS OTKPBITOrO KOHGuHKTa. B
paMKax MOJATOTOBKM K HOTApHAILHOMY YAOCTOBEPEHHUIO OpavyHOTO JAOTOBOpA HIIU
COTJIAIIIEHHS O pa3Jieie UMYIIEeCTBa HOTAPHYC MOXKET MPEJIOKHUTH (HOPMYITHPOBKH,
KOTOphIe OyayT OoJiee CIpaBeIMBBIMUA U MOHSTHBIMH JJII CTOPOH. DTO CHIXKAET
BEPOATHOCTH MOCIEAYIOIINUX CIIOPOB U CYJeOHBIX pa30UpaTeIbCTB.

He Menee 3HaunMO sIBIIsSIETCS POJIb HOTApHyca Kak rapaHTa 00beKTUBHOCTH
u OecripuctpacTHOCTH. [10CKOJIbKY B CEeMEMHBIX OTHOLICHHUSIX YaCTO MPUCYTCTBYIOT
HYMOIIMOHANIbHBIE U INYHBIE (DAKTOPHI, HOTAPUYC MPU3BAH COXPAHATh HEUTPAIHTET,
oOecrieunBass COOJIOJICHWE MHTEPECOB O0EUX CTOpOoH. Takoe TOBEACHUE

COOTBETCTBYET NoyokeHnsIM OCHOB 3akoHOAaTenbCcTBa Poccuiickoit denepaiuu o
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HOTapuare, COIVIACHO KOTOPBIM HOTapuyC JOJDKEH JEHCTBOBATh B pPaMKax
po(hecCHOHATBFHOM STUKU U HE3aBUCUMOCTH.

Taxke Ba)XKHO OTMETUTb, YTO HOTAPUYC OOECIEUMBAET JTOKYMEHTAJIbHYIO
IIPO3PAYHOCTh U IOPUIUYECKYIO 3aIUTy UHTEPECOB TPEThbUX JuLl. Hampumep, mpu
oopmiieHnn OpavyHOro A0roBopa, KOTOPbIA MOXKET OTPAHUYUBATH [IPaBa OJHOIO U3
CYIIPYI'OB, HOTapHyC 00s13aH YUYHUTHIBATh BO3MOXKHBIE MTOCIEACTBHS TAKUX YCIOBHI
JUISl TPETBUX JIUI] — B YACTHOCTH, KPEAUTOPOB MJIM UHBIX YYACTHUKOB IPAKIAHCKOTO
o0opoTa. DTO MOMOraeT NpPEJOTBPATUTh HEOOOCHOBAHHOE HCIOJIb30BAHUE
IPaBOBBIX HOPM B YyIIepO JpyruM JHIAM H OOECHEeUMBAET CIPABEIJIMBOE
COOTHOILIEHHE HHTEPECOB BCEX CTOPOH.

HecMoTpss Ha mnpoBeNEHHBIE M3MEHEHUS B 3aKOHOJIATEIBCTBE, UHCTUTYT
HOTapuara B Poccum coxpaHsieT 3HAUMTENbHbIN MOTEHUMAN JUIS 3alIUThl IpaB U
WHTEPECOB YYACTHUKOB CEMEHHBIX INPABOOTHOLIECHUMH, OAHAKO ATOT IMOTEHLHAJ
UCIIOJIB3YETCSl HENOCTATOYHO MOJHO. CylecTByeT BO3MOXXHOCTH pPacCIIMPUTH
NEPEUYCHb CEMENHBIX CHAEJIOK, MOMJIEKAIIMX 00513aTeIbHOMY HOTapUAIbHOMY
ynoctoBepeHuto. Hanpumep, Kk unciay Takux JOKYMEHTOB MOXKHO ObUIO Obl OTHECTH
COrJlallleHHs] O MeCT€ MPOKMBAHUS JETed TMpu Pa3AebHOM MPOKUBAHUU
pOIUTENEH, a TAKXKE MOPAIAOK peATM3allK POAUTENBCKUX ITPAB OJHUM U3 HUX.

Takxe ocTaércst BaXXHOU 3a1a4e€l IPUBEICHUE B COOTBETCTBHE HOPMATUBHOMN
0a3bl ¢ TeMH (PYHKUUSMHU, KOTOPHIE YK€ BO3JIOKEHBI Ha HOTapUyCOB. BbIIO ObI
1enecoo0pasHo  pa3paboTarh creuuajgbHble TOJOXKEeHUs B pamkax OCHOB
3aKOHOJATEIbCTBA O HOTapUaTre — >KEJIaTeJbHO B BUJE OTIEIbHOW TJIaBBHI,
MOCBSALIEHHON OCOOEHHOCTSIM HOTapHAJIbHOTO O(DOPMIIEHUS MMEHHO CEMEMHBIX
CIENOK. DTO MO3BOJMIO Obl MOBBICUTH TNPABOBYIO OIPEAEIEHHOCTh, YCHUIHUTD
3alIATY HMHTEPECOB BCEX YYACTHUKOB CEMEMHBIX NPABOOTHOLICHUWA U
crocoOcTBoBaTh Oosiee I (HEKTUBHOMY  BBIMOJHEHUIO HOTApHUYCOM  CBOEH

rapaHTUPOBOYHOMN (PYHKIIUU.
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1.3 UcTOYHMKHN PABOBOI0 PeryJJMPOBAHUSA CeMeMHbIX

NPAaBOOTHOIIEHUSAMH MEKIY CynpyraMmu

B mpaBoBoii cucteme Poccun HOTapuaibHOE 0OpMIIEHUE UTPAET 0COOYIO
pOJIb B CEMEWHBIX MPAaBOOTHOUIECHUSAX Mexy cynpyramu. Korma peub uaer oo
MMYIIIECTBEHHBIX BOMPOCaX, HOTApUYC CTAHOBHUTCS KJIIOYEBOH (UTYpPOI,
o0ecneunBaoIIeld 3aKOHHOCTb, CIPABEAIMBOCTh U MPO3PAYHOCTH MpOIlEecca.
HorapuanpHble ACHUCTBHS MEXAYy CYNpPYyraMd HAIpaBlICHbl Ha 3alllUTy HX
UMYIIECTBEHHBIX  TIpaB, MHUHUMM3AIMIO  BO3MOXHBIX  KOH(QJIUKTOB U
YPETryJMPOBAHUE TMOTCHUUAIBHBIX CIIOPOB €MI€ 0 HMX BO3HUKHOBEHHUS. IJTO
OCOOCHHO Ba)KHO B YCJIOBHUSIX, KOIJIa CEMEWHBbIC OTHOIIEHUS, BKJIIOYAs pasiel
MMYIIECTBA W QJIMMEHTHBIE 0053aTEIbCTBA, TPEOYIOT YETKOTO HOPUAUYECKOIO
oopMIIECHUS.

Ha nepBb1ii B3] MOXKET MOKA3aThCs, YTO CEMEUHBIE IPABOOTHOIEHUS —
3TO JIMIIb JIMYHBIC Aena JIByX Jwojer. Ho kak TONbKO MMYIIECTBEHHBIN BOIPOC
CTAaHOBUTCSl IICHTPAJbHOM TeMoHu, 0e3 ydacTusi HOTapuyca pPEeHIuTh MHOTHE
BOIIPOCHI MOXKET OBITh HENPOCTO. U 371€Ch MBI CTATKUBAEMCSI C TEM, YTO HE TOJBKO
Cewmeitnbiii kogekc PO, HO 1 MHOXECTBO IPYTUX HOPMATHUBHBIX aKTOB O0SI3bIBAIOT
HAC K HOTapUaJIbHOMY O(DOPMIICHHIO TIPaB M 00S3aHHOCTEN CYTPYTOB.

PerynupoBanue ceMEMHBIX MNPABOOTHOUIEHWA MEXAY CYIpPyramu B
POCCUICKOM MpaB€ OMUPAETCS HA HECKOJIbKO KIIFOUEBBIX JOKYMEHTOB. OCHOBBI
pPEryJIMPOBAaHMS CEMEMHBIX OTHOLICHHU 3ay1okeHbl B KoHcTuTynum Poccuiickon
Oenepannu.  Koncrturyuusi Poccuiickoit  @enepanuu  SIBISETCS  TJIABHBIM
IPAaBOBbIM AaKTOM CTpPaHbl, CIyXallUM OCHOBOM JUI BCEH JEHUCTBYIOLIEH
3aKOHOJIATENbHOM cucTeMbl. E€ mosoxeHus 00A3aTeIbHbI K UCIIOJTHEHUIO KaK IS
rpaXiaaH, Tak W JUisl opraHuzanuii. B cdepe yperynmupoBaHus CeMEHHBIX
MPABOOTHOIICHU  0COOYyI0 3HAUYMMOCTh HWMEIT HOpMbl  KoHCTHUTYIHH,
MOCBSIIEHHBIC TTpaBaM U CBOOOJIaM JTUYHOCTH — B YACTHOCTH, YacTh 2 cTaThu 17.
DTa HOpMa TECHO B3auMMOCBsi3aHa ¢ psagoM crareit CemeiliHoro kojaekca PO,

TaKUMHU KaK NYHKT 4 ctateu 1, myHKT 1 cTtateu 7, ctaths 31, nyHKT 2 cTatbu 54,
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nyHKT | crareu 61 ¥ ApyrUMH, B KOTOPBIX MPSAMO 3aKPEIUIEHBI IPaBa Y4aCTHUKOB
CEMEWHBIX NPAaBOOTHOWIEHUM. «MyXYMHA M KEHIIMHA MMEIOT PAaBHBIE IIpaBa U
CBOOOJIBI U paBHbIE BO3MOXKHOCTH JUIsl uX peanmsanuu» [10] — TakoB oauH U3
NPUHIUIUAIBHO BaXHbIX KOHCTUTYIIMOHHBIX TE3UCOB, HMEKOIIMX 0Cc000e
3Haue€HHE BO BceX cdepax cemedHON >ku3HU. Takke 3/1eCh 3aKpeIICHbI
MOJIOKEHUS O 3aIUTE CEMbH, MAaTEPUHCTBA, OTLIOBCTBA U AeTcTBa (4. 1 cT. 38, u.
2 cT1. 7); 00 OTHECEHHH BOIIPOCOB 3aIIUThI CEMbU, CEMEMHOT0 3aKOHO/IaTEJIbCTBA K
coBMecTHOMY BejieHUI0 PD u ee cyobekToB (4. 1 cT. 72); 0 mpaBe rpaxkaaH Ha
HEITPUKOCHOBEHHOCTh YaCTHOM JKU3HH, JIMYHYIO U CEMEHYI0 TalHy (4. 1 cT. 23);
O IpaBe U 00SI3aHHOCTU poJUTENEH 3a00TUTHCS O JIETSIX, UX BOCIIUTAHUM (4. 2 CT.
38); 00 00s3aHHOCTH TPYIOCIIOCOOHBIX COBEPIICHHOJICTHUX JETeH 3a00TUTHCS O
HETPYJIOCHOCOOHBIX poauTesx (4. 3 cT. 38).

OCHOBHBIM TPABOBBIM JOKYMEHTOM, PETYJIUPYIOLIUM OpayHO-CeMEHHbIE
OTHOILIEHUS, BKJIIOYasi UMYIIECTBEHHBIE NPaBa U 00s13aHHOCTHU CYIIPYTOB ABJISETCS
Cementnbii  komexkc  Poccuiickoit  ®enepauun (CK  P®). «Cemelinoe
3aKOHO/IATEIbCTBO UCXOAUT U3 HEOOXOIUMOCTH YKPEIUJICHHUSI CEMbH, TOCTPOCHHUS
CEMEHHBIX OTHOIIEHWA Ha YyBCTBAaX B3aUMHON JIOOBM U  yBaXeHUS,
B3aMMOINIOMOIIM M OTBETCTBEHHOCTHM IIEPE]l CEMbEHM BCEX €€ WICHOB,
HEJOMYCTUMOCTH TMPOU3BOJIBHOIO BMELIATENbCTBA KOro-1H00 B Ji€fla CEMbH,
oOecrieueHust OECPENsITCTBEHHOTO OCYIIECTBICHHS YWIEHAMHU CEMbU CBOMX IPaB,
BO3MOXXHOCTH CyJeOHOM 3ammuThl 3Tux mpaB» [31]. B coorBerctBum ¢ CK P®
JOJKHBI IPUHUMATBCS Apyrue (denepanbHble 3aKOHbI U 3aKOHBI CyObeKTOB PO.
CemeliHbpIl KoJeKC P® oxBaThIBa€T MMPOKHWWA KPYr CEMEWHBIX OTHOILIEHUN M
COCTOMT M3 BOCBMH paszfenoB: «OOImue MOJI0KEHUs», «3aKIIOUeHue U
npekpaienue o6paka», «[Ipaa u o6s13aHHOCTH CynpyroBy, «IIpaBa u o0s3aHHOCTH
ponuTeneit U AeTei», « ATMMEHTHBIE 0053aTelbCTBA YJICHOB CeMbuy», «DopMbI
BOCIIUTAHUS JETeH, OCTaBIIMXCS Oe3 momedeHus poauTtenein», «lIpumenenue
CEMEHHOT0 3aKOHOJATEIhCTBA K CEMEHHBIM OTHOILIECHUAM C Y4YacTHUEM

HHOCTPAHHBIX TIpaxXgaH MW JIKI oe3 I'paxaaHCTBa», «3aKJIIOYNTEIIbHBIE
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nosioxkenus». B wactHocty, crateu 35, 38 u 41 CK PO onpeaenstor ciyyau, Koraa
HOTapHaJIbHOE 0()OPMIICHUE CIICTOK 003aTEeNBHO.

I'paxxmanckuii  komekc Poccuiickonn @enepauuu MOPEAOCTABISET P
KJIFOUEBBIX OMPEICIICHUN, UMEIONIMX Ba)KHOE 3HAYEHUE JJISI CEMEMHOTro IpaBa.
Cpean HHMX MOXHO BBIICNTUTh TaKW€ MOHATHS, Kak MPaBOCHOCOOHOCTh, €&
coJiep>KaHue, JeeCrOCOOHOCTh, UMSI TPaKIaHUHA, MECTO KHUTEIIbCTBA U JIPyTHE.
['paxx1aHCKOE 3aKOHOAATENIBCTBO HE TOJBKO OIMpPEIEISET MPABOBOE MOJIOKEHUE
YYaCTHUKOB TPaXJAaHCKOro o000poTa, HO H YCTaHABIMBAET YCIOBUSA €rO
BO3HUKHOBEHHUSA, a TaKXe MOPAJIOK OCYIIECTBJICHUS TMpaBa COOCTBEHHOCTH U
JPYTUX CYIIECTBEHHBIX IIpaB, PEryJupys KaK JIOrOBOpPHbBIE, TaK M IIPOYHUE
00s3aTeNbCTBA, cojiepkamuecs B ['paxkaaHckoM Kojekce. ['paknaHCKuil KoJeke
TaKke 0003HAYaeT MOPSAJI0K, IO KOTOPOMY POAUTEIN WM 3aMEHSIONIUE UX JIUIA
MOTYT pPacHopsKaTbCsd HMMYIIECTBEHHBIMM IPaBaMU  HECOBEPIICHHOJIETHUX.
Crarest 26 'K P®O: «HecoBepuieHHONETHUE B BO3pacTe€ OT YEThIPHAALATH 10
BOCEMHA/IIIATH JIET COBEPUIAIOT CIIENKH, 32 UCKIIOYCHUEM Ha3BAaHHBIX B ITyHKTE
2 HaACTOSIIIEN CTAaThU, C TUCbMEHHOTO COTJIACHS CBOMX 3aKOHHBIX MIPEACTAaBUTEIICH
— poauTeNel, YCBIHOBUTENECH WK ToneuuTesis» [3].

Takyke K HOPMATHBHO-TIPABOBBIM aKTaM, PETYJIUPYIOIIMM OpadHo-

CEMECHHBIC IMPpaBOOTHOIICHUA OTHOCATCA:

— @epaepasibHbIN 3ak0H «O0 aKTax TPaXKJaHCKOTO COCTOSTHUS [34];

— @epaepanbHbIi 3aK0oH «O0 OrneKke 1 moneYuTeNnbcTBe [41];

— @epaepanpHbiii 3aKk0H «O0 obOecmeyeHnH MOCOOMSIMH TI0O BPEMEHHOM
HETPYJI0CTIOCOOHOCTH, 110 OEPEMEHHOCTH M POJIaM TPaK/IaH, MOICHKAITIX
00s13aTEIPHOMY COIIMAIBHOMY CTpaxoBaHUIO» [43];

— ®enepanbabiii 3aKk0H «O0 OCHOBHBIX TapaHTHUSX TpaB peOeHka B PDy
[42];

— @epaepasibHbli 3ak0H «O TOCYJApPCTBEHHBIX IMOCOOMSX TpakJiaHaM,
UMErIIUM aetei» [37];

— @epaepasibHbIi 3aKOH «O rocy1apCTBEHHOM COIMaIbHOM oMo [36];
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— @epepanbHblii 3aKOH «O JOMOJHUTENBHBIX MEpax TOCYJapCTBEHHOM
MOAJICPKKU CEMEN, UMEIoIUX AeTei» [44];

— @epaepasibHblii 3akOH «(O TOCYJIapCTBEHHOM OaHKE IaHHBIX O JETHX,
OCTaBIIUXCs 0e3 morneueHus poaurenein» [38];

— @epaepanbHblii 3aK0H «O JOMOJHUTENBHBIX TAPAHTUSX MO COLMAIBHOU
MOJICPKKE JCTEH-CHPOT M JIETeH, OCTaBIIuXCs 0e€3 TomedeHus
poautenei» [39];

— Oenepanbubiii 3ak0oH  «O0  OCHOBax  CHCTEMbl  NPO(PUIAKTUKH
0€3Ha30pHOCTH U NIPABOHAPYIIECHUI HECOBEpIIEHHOIETHUX» [40];

— TIlocranoBnenue IlpaBurensctBa «OO0 yTBepx)aeHUU (opM OIaHKOB
3asBJICHUII O TOCYJApCTBEHHOW pETUCTpPAllUM AaKTOB TPaKJaHCKOTO
COCTOSIHUSI, CIPaBOK U HHBIX JIOKYMEHTOB, MOJTBEPKIAIOIINX
rOCYJapCTBEHHYIO PETHCTPALMIO aKTOB IPAKIAHCKOTO cOCTOSIHUS» [20];

— TlocranoBnenue [IpaBurtensctBa «O06 yrBepskaenuu [IpaBun 3anonHeHus
OJIJaHKOB  3allMCeM AaKTOB TPaxIaHCKOTO COCTOSIHUS U OJIAHKOB
CBUJIETEIIBCTB O TOCYJIAPCTBEHHOM PEruCTpalMyd aKTOB TPaXJaHCKOTO
cocrossiHus [21];

— IlocranoBnenue [Inenyma BepxoBHoro cyna P® «O npumeHeHnu cyiamm
nonoxkennit  CemeitHoro koaekca Poccuiickoii @enepauuu  1pu
PacCMOTPEHUH JIET1, CBI3AHHBIX CO CIIOPAMH O COOCTBEHHOCTH CYIIPYTOB»
[18];

— Ilocranosnenue [Inenyma BepxoBHoro cyna P® «O npumenennu cynamm
3aKOHOJATEIhCTBA TMPU  PACCMOTPEHUU Jiel 00  YCHIHOBJIICHUH

(ymouepenun) aeteit» [19].

B cootBerctBui ¢ 4. 4 cT. 15 Konctutyunn: «O011enpru3HaHHbIe TPUHIIUITBI
Y HOPMBI MEXJYHApOJIHOIO MpaBa U MEXAYHApOJIHbIE JOroBOphI Poccuiickoun
Qenepauvu  ABIAIOTCA COCTABHOW 4YacTblO €€ IIPaBOBOM cHUCTeMbl. Ecim

MEXIYHApOIHbIM JOTOBOpoM Poccuiickont @enepanuy yCTaHOBJIEHBI HHBIC
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ImpaBuWjia, 4YeM IIPEAYCMOTPECHHBIC 3aKOHOM, TO IIPMMCHSIOTCS IIpaBHIIa
MEXJIyHapOJHOI'0 oroBopay [10].
Cpenn MHOTOCTOPOHHHMX MEXAYHapOAHBIX JIOTOBOPOB B  00sactu

CEMEHMHOI0 ImpaBa, Y4aCTHUKOM KOTOPBLIX ABJISACTCA POCCI/ISI, MOXXHO Ha3BAaTh.

— BceoOmryto nexmapanuio mnpaB yesoBeka ot 10 nexabps 1948 r. [2];

— Jlexnapanuro npaB pedbenka ot 20 Hos0ps 1959 1. [4];

— MexayHapOoaHbIM NaKT O TPAXKIAHCKUX U MOJUTUYECKUX IpaBax oT 19
nekabps 1966 r. [13];

— Konsennuto OOH o npaBax pedenka ot 20 Hosiops 1989 r. [8];

— EBpomneiickyto KoHBeH1IMIO 0 3a1IMTE IPAB Y€JIOBEKA U OCHOBHBIX CBOOO/
oT 4 HosiOps 1950 1. [7];

— Konsennnro ctpan CHI' 0 mpaBoBOM MOMOIIM U ITPABOBBIX OTHOILIEHHUSX

10 TPAXKIAAHCKUM, CEMEMHBIM M YIOJIOBHBIM JenaM oT 22 sHBaps 1993 r.
[9].

OTH HOpMATHUBHBIE aKThl (OPMHUPYIOT OCHOBY HJisi  IIPABOBOTO
pPETryJIMpPOBaHUST HOTAPUAIBHOTO OQOPMIICHUS CEMEWHBIX MPaBOOTHOIICHUN
MEXIy CyNpyTraMmu, moMoras 4€TKO ONpeAeInTh IpaBa U 00S3aHHOCTHU CYIIPYTOB B
MMYIIECTBEHHBIX BOMpocax. BaxKHO OTMETUTH, UTO POJIb HOTaApUyCa 3aKJIFOUAETCS
HE TOJIbKO B yJIOCTOBEPEHUH, HO M B KOHCYJBTHUPOBAHWU CTOPOH O IMPABOBBIX
MOCJEACTBUAX UX PELICHUM.

UccnenoBanusi B 00JacTM HOTApHAIBHOTO OGMOPMIICHUS CEMEHHBIX
MPABOOTHOIICHUH aKIICHTUPYIOT BHUMAHWE Ha €r0 3HAYMMOCTH JIJIs1 3aIIUThI ITPaB
U TPEeNOTBPAIICHUS HMYIIECTBEHHBIX CHOpPOB. JlJIsi BCECTOPOHHETO H3Yy4EeHUS
Tembl «HoTapuanbHoe odopmiIeHHE CEMEUHBIX MPABOOTHOIICHUN MEXITY
CynpyraMu» Ba)XKHO OIUPATHCS HA HECKOJBKO THUIIOB HAayYHBIX HCTOYHUKOB:
y4eOHUKH U Y4eOHBIC TOCOOMS, HAYYHBIC CTAThH U TuccepTariui. Kaxbril u3 aTux
TUIIOB UMEET CBOIO CHEIU(PUKY U BHOCUT YHUKAJIBHBIM BKJIaJ B TOHUMaHUE

paccMaTpuBaEMOro BOIpPOCa.
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OmauM u3 Hamboyiee W3BECTHBIX YYEOHWKOB B OO0JAcTH TMPaBOBOTO
pEeryJlMpoBaHUsl CEMEWHBIX OTHOIIeHUN sBisietcs Tpya A.M. HeuaeBoi
«CemMeliHOE MpaBo», B KOTOPOM MOJIPOOHO paccMaTPUBAIOTCS BOMPOCHI OpayHBIX
JIOTOBOPOB M X HOTAPUAIILHOTO yocToBepenus [ 14]. ABTop oOpaniaeT BHUMaHHE
Ha MPaBOBYIO MPUPOY OPAuHOTO JIOTOBOpa Kak 0COOOTO COTJIAIIEHUs, KOTOPOe
MO3BOJIAET CYNPYTraM CaMOCTOSITEJIbHO YPEryJHpOBAaTh CBOM HMYIIECTBEHHbBIC
OTHOIIICHMUS.

JI.B. bopucoBa B cBoéM ydeOHOM mocobun «CemeiHoe MpaBo» TaKkKe
aKIICHTUPYET BHUMAHHE Ha HOTApUATILHOM O(OPMIICHHUU COTJIAIICHUI O pazjene
uMmytiectBa. B ee pabore mogu€pkuBaeTcsi, YTO HOTAPUAIIBHOE YIOCTOBEPEHUE
TaKuX COTJIAIICHHWI SIBJISIETCS Ba)XHOM rapaHThed ux wucnoiaHeHus. Hortapuyc
BBICTYIIa€T B POJM HE3aBUCUMOTO apOUTpa, KOTOPHIA MPOBEPSIET 3aKOHHOCTH
CHICJIKH U YIOCTOBEPSIET, UTO 00€ CTOPOHBI MOHUMAIOT €€ rmociencTBus [1].

B cBoux Hayunbix Tpynax I[.B. KpameHWHHHKOB OTMEYaeT, 4TO
HOTapHualbHbIE MPOLIEAYPHI YIPOIIAIOT CEMEUHbIE UMYIIIECTBEHHBIE OTHOIICHUS,
MOBBIMIAS  IOPUAMYECKYIO OMPENENIEHHOCTh W CHIDKAs PHUCK  CYIeOHBIX
pazouparenbcTB [28].

VYuéHble cXoAsATCA BO MHEHUH, YTO HOTApUyC HUIPAET BAXHYIO POJIb B
KOHCYJIbTUPOBAHUU U Pa3bSICHEHUU MPABOBBIX MOCIEICTBUI CIEIOK, TEM CaMbIM
npefoTBpaiias cnopsl. HotapuanbsHoe ya0CTOBEpEHHUE CACIOK MEXIY CYNIpyTraMmu
rapaHTUPYET, YTO JIOTOBOPHI OYIyT COOMIOAATHCS, @ CTOPOHBI OyIyT 3alTUIICHBI
OT HEMPEABUICHHBIX IOPUIUIECKUX MOCTEACTBUM.

KpaiieHUHHUKOB Tak)ke€ OTMEUYaeT, YTO MHOTHE CYNPYrd HEIO0CTATOYHO
OCBEIOMJICHBI O CBOUX IPaBax U 00SA3aHHOCTSIX B UMYIIIECTBEHHBIX BOIIpocax [28].
DTO MOMYEPKUBAET BaXHOCTh HOTAPUAIILHOW pabOThl, OCOOCHHO B YaCTH
Pa3bSICHEHUSI MOCIIEICTBUM 3aKII0YAEMbIX CHEJIOK.

AHaJIN3 HOPMATUBHO-MPABOBBIX aKTOB U HAYYHBIX HCTOYHUKOB IMOKA3bIBAET,
YTO HOTapHaJIbHOE YJOCTOBEPEHHE JOTOBOPOB M COIVIAIICHHH, 3aKI0YaeMbIX
MEXKJly CynpyraMu, UrpaeT OAHY W3 LIEHTPAIbHBIX POJIEM B yperyJiupOBaHUU

VMMYILECTBEHHBIX MPaBOOTHOLICHUN. HorapuanpHble IEUCTBHUS HWIPAOT POJIb
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npo(UIAKTUIECKOTO0 MEXaHM3Ma: OHU TIOMOTAIOT CBECTH K MUHHUMYMY PHUCKU
BO3HMKHOBEHHUSI CIOPOB, CBSI3aHHBIX C Pa3JeiOM HMYILECTBA, ONpPEIEICHUEM
70J1eil COOCTBEHHOCTH WJIM MCTIOIHEHHEM 00513aTeNNbCTB 0 anuMenTaM. Hotapuyc
BBICTYIIAET TapaHTOM 3aKOHHOCTH  CHEJIKH, TMpOBEpsisi J10OPOBOJIBHOCTH
BOJIEU3BSBIICHUSI CTOPOH, UX JE€ECIOCOOHOCTb, a TAKXKE COOTBETCTBHE IOKYMEHTA
TpeOOBaHUAM 3aKOHOIATENIbCTBA.

Hotapuychl urpaiot BaKHyI0 pojb HE TOJIBKO B O(OPMIICHUH CIETIOK, HO U
B KOHCYJBTUPOBAaHUU CYIIPYIOB O BO3MOXKHBIX IPAaBOBBIX IOCIEICTBUAX, UYTO
JieNaeT UX y4acTue 00s13aTeIbHbIM B OOJIBIIMHCTBE MMYIIECTBEHHBIX BOIPOCOB.
JlanbHeilliee  COBEpUICHCTBOBAHWE HOPMATUBHOM  0a3bl, peEryJupyromieu
HOTapuaJlbHOE  O(QOpPMJICHHE  CEMEHHBIX  CHEJNOK, IIO3BOJUT  IOBBICUTH
3¢ ()EKTUBHOCTh 3alUThl MMYUIECTBEHHBIX HHTEPECOB CYINPYroB W YCHIIUTH

CUCTCMY IIPABOBBIX FapaHTHﬁ B CEMEHHOM IIpaBc.
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I'naBa 2 HorapuaJjibHO€ YI0CTOBEepPEHUE COTJIANICHUIN MEKIY

cynpyramu

2.1 HorapuaabHoe y1ocToBepeHHe OpauyHoro A0rosopa

CoBpeMeHHbIE  peanuud  NOMUYEPKUBAIOT  BAXKHOCTh  HOTApUAIILHOU
JIEATEIIBHOCTH B 3alIUTE MPAB U 3aKOHHBIX UHTEPECOB, BO3HUKAIOIINX B CEMEMHBIX
OTHOILIICHUSIX. B 0COOEHHOCTM 3TO KacaeTrcsi MPaBOBOTO PEryJUpPOBAHUS
MMYIIECTBEHHBIX BOMPOCOB MEXAY cynpyramu. OgHuM u3 HauOosee 3HAYMMBIX
WHCTPYMEHTOB B JJaHHOM cdepe sBisgeTcst OpauHblil JoroBop. OH 1aéT BO3MOXKHOCTh
CTOpOHAM YETKO ONpPENETUTh CBOU MpaBa U OOSI3aHHOCTH B MUCBMEHHOH (popme.
3aBepeHHE TAKOTO JOKYMEHTa Y HOTapuyca 3HAYHUTEIIbHO YCUJIMBAET €ro
IOPUIMYECKYI0 3HAUYUMOCTh, TOBBIMIAS dA(PPEKTUBHOCTh 3alIUTHl HWHTEPECOB
YYaCTHUKOB B CiIydae oOpalieHus B Cy/I.

[Tox GpayHBIM JOTOBOPOM MOHUMAETCS COIJIANICHUE, 3aKITIOUEHHOE MEXKIY
JUIIaMH, KOTOpPbIE HAMEPEHbI BCTYNUTh B Opak JIM00 yxe HaXoAsITCsl B 0QUIIMATIBHO
3apETUCTPUPOBAHHBIX CEMEHHBIX OTHONIEHUsAX. llenbl0 JaHHOTO JOKyMEHTa
ABJISIETCSA YNOPSAI0YEHUE HMYIIECTBEHHBIX B3aMMOOTHOIIEHUM CYyNpYyroB Kak Ha
MpOTSKEHUU Opaka, Tak U IPU PacTOP>KEHUH Opaka.

[Tpu odopmiieHnn 6pavyHOTO TOTOBOPA HOTAPUYC 00SI3aH PYKOBOJICTBOBATHCS
YCTAHOBJICHHBIMH  3aKOHOJIAT€IbHBIMU HOpMaMH, B 4acTHoctd OcHOBaMu
3akoHonarenbcTBa Poccuiickoit denepanmu o HoTapuare. CoryiacHo cratbe 53
OcHoB 3akoHoatenscTBa Poccuiickoit denepanuu 0 HoTapuate, OpavyHbId IOTOBOP
OTHOCHUTCSI K YUCJY CHEJIOK, KOTOPhIE MOJIeKAT 00s3aTeIbHOMY HOTApUATILHOMY
yaoctoBepeHuto. Ero conepxanue, a Takke MOPSAI0K 3aKIIOUCHUS PETYIUPYIOTCS
nonoxxenusimu ct1. 40 CemeitHoro kojekca PO.

VYcnoBust OpadyHOro JOTOBOpa ONPEACISIIOT  PEXKUM  pacrpeieeHus
MMYIIECTBA: OH MOKET MPEelyCMaTpUBaTh COBMECTHYIO, JOJIEBYIO WM PA3AEIbHYIO

COOCTBEHHOCTh Ha T€ WJIM MHbIE BUAbI uMylecTBa. HortapuansHas ¢opma Takoro
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JIOTOBOpa OOECIEUYHUBAET €r0 IOPUIUIECKYIO OMPEeAeNEHHOCTh U MO3BOJISIET THOKO
aIanTHPOBAaTh HWMYIIECTBEHHBIC OTHOIICHUS CYMPYrOB K  HU3MEHSIOMUMCS
YKU3HEHHBIM U CEMEUHBIM O0CTOSTEIHCTBAM.

OcHOBHBIE YCJIOBHSI 3aKIIOUYEHHsS] OpayHOTO JIOTOBOpA BKIIIOYAIOT B CEOs
BJIAJICHUE CYIpPYyraMud COBMECTHO Ha)KUTHIM HMYIIECTBOM, JUYHBIM MUMYIIECTBOM
KQKJIOTO U3 CYNPYroB, a TAK)Ke UMYIIECTBOM, KOTOPOE MOKET ObITh MPUOOPETEHO
B Oynymiem. OnHako OpayHblid TOTOBOP HE MOKET PErYJIMPOBATh HEMATEPUAIIbHBIE
aCIEeKThl CEMEHHBIX OTHOIIICHUM, TaKME KaK JIMYHbIE Ka4eCTBa, BEPHOCTh, BOIPOCHI
3aBUCUMOCTH OT aJIKOTOJIA M Ipyrre (PaKkTophl, KOTOPHIC HE UMEIOT IOPUIUICCKOTO
3HAYCHHUS.

Hotapuyc, opopmitsironuii Opadnblii 10roBop, 00s513aH pa3bsCHUTH CTOPOHAM
WX MpaBa U 00sI3aHHOCTH, a TAaK)KE€ CMBICIT U MTPABOBBIC MOCICACTBUS 3aKITFOYCHUS
JIOTOBOpPA. DTO Ba)KHAsl YacCThb MPOIEAYPHI, MOCKOJIbKY OTCYTCTBUE HOPHUIUYECKON
OCBEJIOMJIEHHOCTH MOJKET MPUBECTU K HETaTHUBHBIM MOCIEJCTBUSAM JIJIsi OJHOU U3
ctopoH. Hampumep, ecnmu B J0roBope OyaeT YCTAaHOBIIEH PEXUM pPa3iaelbHOTO
BIIAJICHUSI UMYIIECTBOM, 3TO MOKET MOBJIMITH HAa HACJIECICTBEHHBIC IIpaBa IMOCTE
CMEPTH OJHOTO W3 CYNPYTOB, YTO MOTPEOYET MOMOJHHUTEIBHBIX PA3hICHCHHHA CO
CTOPOHBI HOTapUyca.

3HauMTEeNFHOE BHUMAHUE yJnensieTcs TpeboBaHusM cT. 256 ['paxxgaHckoro
konekca PO u cr. 40-44 CemeriHoro kogekca PO, KOTOpeie I€Tanu3UPYIOT MOPSAI0K
odopmiieHHsT OpadHOro JoroBopa. B mokymMeHTe 00s3aTeNbHO JOJKHBI OBITH
yKa3aHbl TOJIHBIE MMEHA CYNpPYTroB, WX ajpeca W MecCTa MPOKMBAHUSA, a TaKKe
MOJMKUCH CTOPOH. B HEKOTOpBHIX ciydasx, €CJId OJWH W3 CYNPYrOoB HE MOXET
MOJIMKCATH TOKYMEHT 10 0OBEKTHUBHBIM MPUUYHWHAM, JOMYCKACTCS y4acTHUe JPYroro
JUIA B IPUCYTCTBUH HOTapHyca.

Oco0yr0 3HaUMMOCTh MMEET HOTapHabHAs YAOCTOBEPUTEIIbHAS HAJIUCH,
KOTOpasi MOATBEPKIAET TMOJIMHHOCTh JOKYMEHTa U €ro IOPUINYECKYIO CHIIY.
Hotapuyc Ttaxxe o0s3aH coOJII0AaTh HOTAPUAIBHYIO TalHy, 4TO HCKJIIOYaeT
pasriamieHne WHPOpPMaINUM, TMOIYYEHHOM B Tmporecce odopmieHuss OpadyHOTO

noropopa. OpHAKo CyHIECTBYIOT clly4au, KOrja HHQpopMaruss MOXKET ObITh
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MpEAOCTaBIEHA TPETHUM JIUIAM, HAIPUMEP KPEIUTOpaM, O YEM CYIpYyru JOJIKHBI
OBITH YBEJAOMJICHBI 3apaHee.

BaxxHbIM acrniekToM OpadHOro J1I0roBopa sBISETCS 00S13aHHOCTh YBEIOMIIATh
KPEJIUTOPOB O €T0 3aKII0UCHUH, U3MEHEHUH WK pacTopkeHuu (ct. 46 CK PD) [31].
B npoTtuBHOM cilydae Cymnpyr, HE BBINOJIHHUBIIMN 3Ty OOS3aHHOCTbH, HECET
OTBETCTBEHHOCTh 0 CBOUM 00s3aTEIhCTBAM HE3aBHCHUMO OT YCIIOBUN JOTOBOpA.
OTO TMONOXKEHHE TMPU3BAHO OOECHEUUTh 3alIUTy HHTEPECOB KPEAUTOPOB H
MPEeI0TBPATUTh BOBHUKHOBEHUE HEA0OPOCOBECTHBIX CUTYAIUH.

Cyrmipyru, 3akitouMBIINE OpayHbId JTOTOBOpP, UMEIOT MPABO MPU HATUUUHU
OCHOBAaHHWW MHUPHO HM3MEHUTh WM PACTOPTHYTH €ro B IMEPHOJl €ro JeHCTBUS,
3aKJIFOYMB COOTBETCTBYIOIIEE COTJANIEHUE. JTO COIVIAIICHHUE MOYKET BHOCHUTH
IIPaBKH B YK€ CYIIECTBYIOIIUE MOJI0KEHUS, JTUOO MOTHOCTHIO IEPEPOPMYIHPOBATH
ux. Takke BO3MOKHO HCKIIOYHUTH W3 JOTOBOpa OMNPEACIIEHHBIE IYHKTH WJIU
MOJIYHKTBI, COXPAaHUB OOIIYI0 CTPYKTYpy AoroBopa. OJHOCTOPOHHHI OTKa3 OT
BBINIOJIHEHUS YCJIOBHI OpayHOro JI0roBopa He jaomyckaercsa. Bee cornamenus o
BHECCHUHM W3MEHEHHM WM PACTOPKEHUH OpavyHOTO JOTOBOpa JOJKHBI OBITh
o OopMJICHBI HOTAPUATIBHO.

OOpaiieHre B CyJl ¢ ICKOM 00 M3MEHEHUHW WM O PAaCTOPKEHHUH JOTOBOpa
JIOITyCKAeTCsl JIMIIb MOCJE MOJIYyYEHHs] OTKa3a APYroil CTOPOHBI HAa MPEMJIOKEHUE
W3MEHUTh UJIM PACTOPTHYTH JOTOBOP MO0 HEMOITYUYEHUS OTBETA B CPOK, YKa3aHHbBIN
B TIPEJIOKCHUM WM YCTAHOBIIGHHBIM 3aKOHOM JIMOO JOTOBOPOM, a TIPH €ro
oTCyTCTBUU — B 30-THEBHBIN Cpok. TakuM 00pa3oMm, JJisl yKa3aHHOW KaTeropuu e
MIPEAYCMOTPEH JI0CYACOHBIN MOPSAIOK yperyaupoBaHus cropa [12].

Kpome Toro, ocHoBaHuEM Jisi PACTOPKEHHUSI JIOTOBOPA MOXKET CIYKHUTh
CYILIECTBEHHOE HU3MEHEHUE O0OCTOATENHCTB, Ha KOTOPBIX CTPOUIIOCH 3aKJIIOYECHHE
COTJIallleHUsl. DTO MpeycMOTpeHo ctaTheél 451 I'paxknanckoro koaekca PO. Takoe
M3MEHEHHUE CUMTAETCS CYHIECTBEHHBIM, €CIIM OHO OKAa3aJlo CephbE3HOE BIUSHHUE Ha
YCIJIOBUSI IOTOBOpA, HE MOTJIO OBbITh MpPE/ICKa3aHO 3apaHee, U NPHU HAIMYUU TaKon
uH(OpPMAITUU CTOPOHBI, BEPOATHO, BHIOpanu Obl WHBIE YCIOBHUS JMOO BOOOIIE

OTKa3aJIMChb OT 3aKJIIOYCHUSA JOTOBOPA.
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B HexkoTopbIx ciiydasx OpadHblii JOTOBOP aBTOMAaTHUECKU MPEKPAIIAET CBOE
nercteue. Hampumep, ecau A0roBop npeaycMaTpuBajl €IWHCTBEHHOE YCIIOBHE,
Kacarolieecss HM3MEHEHUS pexuma o0mel CcoOCTBEHHOCTH Ha KOHKPETHOE
HEJBUKUMOE MMYILECTBO HA JIOJEBYKD COOCTBEHHOCTb, M JOJU CYHPYIOB OBLIH
3apETUCTPUPOBAHbl B YCTAHOBJIEHHOM IMOPSAKE, TO IOCIE HCHOJHEHHS HSTOTO
YCJIOBUS JOTOBOP CYUTAETCS BBIMIOJIHEHHBIM.

Cornacho 1. 2 cT. 44 CK PO cya MoxeT Takke Npu3HaTh OpadHbIii JOTOBOP
HEJICHCTBUTEIBHBIM TOJHOCTBIO WJIM YaCTUYHO 10 TPEOOBAaHUIO OJHOTO U3
CYNIpyroB, €CJIH YCJIOBUS JOrOBOpa CTaBAT JTOr0 Cymnpyra B KpaiiHe
HEOJAronpusTHOE IOJIOKEHUE. YCIOBUS OpadyHOro JOroBOpa, HapyLIAOIIUE
npyrue TpedoBanus 1. 3 cr. 42 CK PO, auuroxusi [12].

PaccMmoTpum cyieOHY 0 IPAKTUKY 110 00KaJIOBAHUIO JEHCTBUI HOTapUyca Mo
ylocToBepeHuto OpayHoro goroBopa. «I'paxmanun @OUO1 oOpatuics B
Oxts0pbsckuii paitonnsiit cyn r. Camapsl ¢ uckoM k cynpyre @102 o npuzHaHuu
HEJEHCTBUTEIBLHBIMHA OPadyHOI0O J0rOBOPA U COTJIALIEHUsI 00 ONpeesieHny A0l B
npaBe COOCTBEHHOCTHM Ha KBapTHpy. OH yTBepkJajd, YTO JaHHBIE JOKYMEHTBI
HApyWIAOT €ro mpaBa, IOCKOJBKY JHUIIAIT €ro 4vactu wumymecrsa. OUOI1
YKa3blBaJI, YTO HE OCO3HABAJI MOCIEACTBUN MOIANUCAHUSA JOKYMEHTOB M 4YTO
HOTapHUyC HE pa3bsACHUIIA EMY COJIEpKaHUE OpayHOro I0r0OBOpa U €ro I0pUANYECKre
nocnencteus. Hotapuyc, ynoctToBepuBIlas CAEIKU, TOSICHUIIA, YTO TEKCT AOr0BOpa
ObUT MPOYUTAH BCIYX, UCTEI] paclUcaliCs MOJ HUM, a TakKe MUMeJ BO3MOKHOCTh
CaMOCTOATENbHO 03HAKOMUTHCS ¢ AOKYMEHTOM. [1o e€ coBam, Bce 00s13aHHOCTH 10
Pa3bICHEHUIO YCJIOBHI W MPOBEPKE 3aKOHHOCTH CHEJIKH OBUIM BBIMOIHEHBI
HaJJISKaIIM 00pa3oMm.

Cya ycTaHOBMII, YTO CIIOPHOE COTJIAIIEHUE MO0 COBMECTHOW COOCTBEHHOCTH,
ObUIO 3aperucCTPUPOBAHO B YCTAHOBJIEHHOM mopsjake. J[oKa3aTeabCTB TOTO, YTO
UCTeIl HaXOAUJICS IO/ BIUSHUEM 3a0Jy>KICHUS WIH NPUHYKICHUS, TPEICTABICHO
He ObU10. bpauHblii 10rOBOP COOTBETCTBYET TPEOOBAHUSIM 3aKOHA U HE CTABUT UCTLA
B KpaifHe HeOJaronpuaTHOE MOJIOKEHHE, TaK KaK OH BJIAJEET APYTUM UMYIIIECTBOM.

Yto kacaeTcs JOBOJOB O HApPYIIEHUSIX CO CTOPOHBI HOTapHyca, CyJ MPU3HAT HX
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He0OOCHOBaHHBIMU. HoTapuyc wucnosHuWIa CBOM OOS3aHHOCTH HAJICKAIIM
o0Opa3oM: mpoBepuiIa JOKYMEHTBI, pa3bsiICHIIIA YCIOBUS CACIKH, yIOCTOBEpHIIA €€ B
ycTaHoBJIeHHOU (opme. Pemiennem cyna MCKOBble TpeOOBaHUs OCTaBJEHBI 0e3
YAOBJIETBOPEHUA. bpauHbIil JOTOBOp M COIVIAIIEHUE O Pa3leiie JIOJEH MPU3HAHBI
NEeNCTBUTENBLHBIMH, ITPABO COOCTBEHHOCTH Ha JTOTIOJHUTEIBHYIO JIOJI0 B KBApTUPE
3a HCTIIOM He YycTaHoBieHO. OOkamoBaHUE JEHCTBUU HOTapuyca MPU3HAHO
HECOCTOSTEIbHBIMY [27].

B 3aBepiieHMe MOXHO OTMETUTh, UYTO KOJUYECTBO 3aPETHMCTPUPOBAHHBIX
OpauHbIx J0TOBOpPOB B Poccum pact€r ¢ kaxasiM rojgoM. Horapuatr ocrtaércs
BOKHEHIIIMM HMHCTUTYTOM B 00JIACTM MPaBOBOTO COINPOBOXKACHUS CYMNPYTOB,
oOecrieunBas HaJAEKHYIO TPABOBYIO 3aIIUTY MPU 3aKIIOYCHUH OpavyHbIX JOTOBOPOB.
B 3amaum HOTapuyca BXOJIUT 00s3aTENbHOE Pa3bsICHEHHE CTOPOHAM CMbICTA U

COACPKaHUA 6pa‘-IHOFO A0T0BOpa, 4 TAKKC BO3MOJKHBIX IIPABOBBIX HOCHG,[[CTBI/Iﬁ B

OyayImiem.

2.2 HorapuajbHO y10CcTOBepsieMble CAeJKN MeKIYy CyNpyramMmu 1o

PACHOPHIKECHUIO HEABUKMMBIM UMYIIIECTBOM

HotapuanbHo ymocTOBEpeHHOE corjacue cymnpyra Tpelyercss s
COBEPLICHUS CIEAYIOLIUX CACIOK:

— CJEJIKM I10 PACTIOPSIKEHUIO COBMECTHO HAXKUTHIM UMYIIECTBOM, IIpaBa HA
KOTOpO€ MOJJIeKaT TOCYJIapCTBEHHOM  peructpanuu (Hampumep,
OTUYXKJICHUE HEIABMXKUMOCTH YE€PE3 JOTOBOP KYIUIM-TPOJAXKU, HAPEHUS
WJIU MEHBI);

— CIIeTIKU, KOTOPBIE 110 3aKOHY JIOJKHBI OBITh O(POPMIICHBI HCKITIOYUTEIIHHO
B HOTapuajabHOU (opme (HaAmpuMep, CACTKH MO MOKYIKE WA TPOJaxKe
JIOJIK B YCTAaBHOM KamnuTale);

— clenkd, TpeOyromme o0s3aTebHOW TOCYJapCTBEHHON peTrucTpauu

(manpumep JJIY, noroBop ycTynku npas no TpedboBanmsim no JIJIY).
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Cornacue cynpyra Ha COBEPIICHHE CIIEIKU, CBA3AHHOW C paclopsyKEHUEM
HEJABI)KUMOCTBIO, HAXOMAIIEHCS B COBMECTHOM COOCTBEHHOCTH, MPEICTABIISAET
co0oil oauH u3 Haubosiee pacHpoCTpaHEHHBIX Ciy4yaeB, Korja Tpedyercs
o0s3aTebHOE HOTapHaibHOE yaocToBepenue (1. 3 c¢r. 35 CemeitHoro koaekca PO
[31]). OT0 03HaUaeT, YTO YYACTHUKOM 3aKITIOYAEMOU CIEIKH MPU3HAETCS JIUIIb TOT
CYIpYT, KOTOPBII JIMYHO y4acTBOBaJ B 00CYKICHUH U MOANKUCAHUH JOTOBOpa. B TO
K€ BpeMsi, BTOPOUl CyIIpyT, MPEAOCTABUBIINM BCETO JIUIIIb MUCHbMEHHOE COTJIaCHE Ha
COBEpILIEHUE CJEJKH, HE CTAHOBHUTCS €€ CTOPOHOW, €ClIh TOJbKO HE BB
JIOBEPEHHOCTb, TO3BOJISIIOLLYIO IPYTOMY CYIpYry A€HCTBOBATh OT €ro MMeHu. Eciu
*e o0a cympyra BBICTYNAIOT IO CIEIKE KaK €IuHas CTOpOHa, AEHCTBYyroIIas
COBMECTHO, TO OHM 00a CUUTAIOTCS MOJHONPABHBIMU YYaCTHUKAMH JOTOBOPA, U B
TOM Cily4ae HEoOXOIUMOCTh OPOpPMIIEHUS HOTAPUAIBHOIO COIJIACHS OAHOTO U3
HUX OTCYTCTBYET.

«K 0b6bexTaM COBMECTHOM COOCTBEHHOCTU CYIIPYTOB OTHOCUTCS UMYIIIECTBO
(B TOM u4McClie HWMYLIECTBEHHbIE IIpaBa), MNPUOOPETEHHOE CyNpyramu IpHU
COOJIIOJIEHUU JABYX YyCIIOBUN. BO-MepBbIX, UMYIIECTBO JOJKHO OBITH HAXXHTO BO
Bpemsi Opaka. Kak cinenyer u3 m. 2 ct. 256 'K P®, Bemu, nmpuHajiexaBuiie
KOKJIOMY M3 CYNpPYTrOB JI0 BCTYIUICHHS B Opak, HE BXOJAT B COCTaB COBMECTHOTO
uMyIiecTBa. Bo-BTOpPBIX, MMYIIECTBO JOJKHO OBITH MpuOOpeTeHo Ha oOIue
cpeactBa. CornacHo 1. 2 ¢T. 256 'K PO u ct. 36 CK PO Bemu, noaydeHHbIE OTHUM
U3 CyNpyroB BO BpeMs Opaka B Jap, B MOPSAKE HACIEIOBAHUS WM TIO WHBIM
0€3BO3ME3HBIM CHENKAM, SIBJISIOTCS €ro COOCTBEHHOCTBIO M HE BXOJSAT B COCTAaB
obmiero umyimiectsa. Ha umyiiectBo, mpruoOpeTeHHOE B Mepuojl Opaka, HO Ha
CpEICTBa, TMPUHAJJICKABIINE OJHOMY U3 CYINPYroB JIMYHO, PEKUAM OOIIeH
COBMECTHOM COOCTBEHHOCTH CYNPYTroB He pacmpoctpansercs» [30].

B pamkax HOTapuaiabHOTO MPOU3BOJICTBA COACPIKAHUE CACIKU OMPEAEISETCS
WCKJIIOYUTEILHO BOJICU3BSIBIICHHEM €€ Y4aCTHUKOB. [Ipu 3TOM Ba)KHO y4YUTHIBATH
pazvure MEXIy 3aKOHHBIM U JIOTOBOPHBIM TMPEACTAaBUTENILCTBOM. B ciyuae
3aKOHHOT'O TIPEACTaBUTENIbCTBA pPEHIAIOIICe 3HAYEHUE HMEET BOJI CaMOro

MPEJICTABUTEIS], TTOCKOJIBKY OH JEHCTBYET HA OCHOBAHUHU IOJIOKEHHUM CTaThbu 28
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I'paxxnanckoro xoxexkca P®. IIpu 3TOM €ro BOJsA HOPUAMYECKH 3aAMEHSET BOJIIO
MPEACTABIIEMOr0 JUIa, KOTOPOE HE CIOCOOHO CAMOCTOSITENILHO BhIpaXkaTh CBOIO
BOJII0O B paMmkax cueiaku. HoTtapuyc o0si3aH mpoBepUTh, MPABWIBHO JIM ObLia
chopMHpOBaHa BOJIS 3aKOHHOTO MTPEACTABUTEIS.

B ciyuae BO3HHMKHOBEHHSI Pa3HOINIACHI MEXIy CYNpyraMyd OTHOCUTEIBHO
pacropsbDKEHHsT TEM WM HWHBIM HMYLIECTBOM Ba)XHO YYWTHIBATh pEabHBIC
00CTOSITEIHCTBA, UMEBIIME MECTO B MOMEHT ero mpuoOpereHus. Ecmu ymactcs
JI0Ka3aTh, YTO MPUOOPETEHHBIM OOBEKT ObUI OIUIAYE€H HCKIIOUUTENHHO 32 CYET
CPEACTB OJHOTO W3 CYNPYroB, OH MOXET OBITh MPU3HAH €ro JUYHOUI
COOCTBEHHOCTbIO. B COOTBETCTBUUM € JEUCTBYIOIIMM 3aKOHOAATEIHCTBOM, JIUIIO,
cocrosiliee B Opake, uMeeT mpaBo OQGOPMHUTH Ha ce0s HMMYIIECTBO Kak
WHJMBUAYAJIbHYIO COOCTBEHHOCTh IPU HAJIUYMU NPEAYCMOTPEHHBIX 3aKOHOM
oocrositenbcTB. K TakuM 0OOCHOBBIBAIOMIMM  (paKTaM OTHOCATCS: TOKYIIKa
UMYIIIECTBA O MOMEHTa OQUIIMATBFHON perucTpanuu Opaka, moiayyeHue ero B aap
WJIY 110 HACJEACTRY.

[Ipr oTuyyxJIeHHM J0JM B MpaBe OOIIEH H0JeBOM COOCTBEHHOCTH Ha
HEJIBIDKMMOE HMYIIECTBO, HAXOJSIIEecss Y OJHOTO W3 CYNPYTroB, HEOOXOIUMO
YYUTHIBATh UCTOYHUK (DUHAHCUPOBAHUSA €€ MPUOOPETEHUS — JIMYHBIE CPECTBA
BJIAJI€JIbIIa WJIK O0IIHE TOXObI CynpyroB. B cooTBeTcTBUY ¢ yacThio 1 cTaThu 256
I'paxxnanckoro koaekca PO [3] u crarbéit 34 Cemeiinoro koaekca PO [31], moboe
UMYIIECTBO, HAXKUTOE CYNPyraMu B Mepuoj Opaka, Mo YMOJIYAHUIO CUUTACTCS UX
COBMECTHOM COOCTBEHHOCTHIO, €CJIU HE OyAET 3aKJIF0UEHO MHOE COTJIAIICHUE MEXKTY
HuMmHu. B cootBerctBum co cr. 42 CK P® [31], cynpyru BmpaBe H3MEHUTh
YCTAaHOBJICHHBIA 3aKOHOM PEXHM HUMYIIECTBA MyTEM 3aKIIOYCHUs OpayHOro
JIOTOBOpPA, B TOM YHCJI€ ONPEIECIIUTh NOJIEBOW WIIM PA3ACIbHBIM PEKUM KAaK B
OTHOILIEHUH BCETO UMYILIECTBA, TAK U €r0 OT/ACIbHBIX BUJIOB.

Kpome Toro, BOIpocsl, CBSI3aHHbBIE C pACHPEICTICHUEM HEIBUKUMOCTH MEXKTY
CynpyraMu, MOT'YT OBITh YPEryJIUPOBaHbBI U C TOMOIIbIO HOTAPUAIBHO 3aBEPEHHOTO

CoIJIallieHUsT O MpeaoctaBiieHnu aauMeHToB (ctatha 100 CK P® [31]). Takoe
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COTJIAIlIEHHNE MOXET OBbITh BKJIIOYEHO B COCTAB YCJIOBUN OpauyHOTO KOHTpAKTa U
HA4aTh MPUMEHATHCS B CIydyae 0(UIMaTbHOTO PACTOpKEHUs Opaka.

VYciaoBue o0 NpU3HAHUM HMYIIECTBA HAXOIAIIMMCA B OOIIEH 0JIeBOU
COOCTBEHHOCTH CYIIPYT'OB MOXKET O(OPMIIATHCS KaK CAaMOCTOATEIBHOE COTIAIlICHUE
o pazzaene umyniectBa (m. 2 ct. 38 CK P® [31]) unau ObITh yacThio OpayHOTO
JIOTOBOPA, JUIsl KOTOPOTO YCTaHOBJIEHA HOTapuaibHas hopma.

[lepenaya HEIBMKUMOCTH, HAKUTON CylpyraMu COBMECTHO, B 0OecTieueHuEe
BBITUJIATHl PEHTHI (HE3aBUCUMO OT HEOOXOJUMOCTH PErUCTPALIUU CICIIKH ) BO3MOXKHA
TOJIBKO TPU HATWYUU MHUCbMEHHOTO COIJIACHS BTOPOrO CYNpPyra, 3aBEPEHHOIO
HoTapuycoM (nyHKT 3 ctatbu 35 CemeitHoro kojaekca PO [31]). Oto tpeboBaHue
pacrpocTpaHseTcs Kak Ha Cylnpyra, KOTOpbIi IepeaaéT UMyLIECTBO, TAK U Ha TOTO,
KTO OyZIET €ro mnoiy4aTh, IOCKOJIbKY PEHTa, KaK MPaBUJjIO, BHIIUIAYMBAETCA 33 CUET
o0mMX ceMelHbIX cpeAcTB. Ecinm y OgHOW U3 CTOPOH HUMEETCsl CYIpPYT,
oOnajaroluii BO3MOXHBIM IIPaBOM Ha 3TO HMYIIECTBO, OH TaKX€ MOXKET
IPEACTaBUTh COOCTBEHHOE 3asIBICHHE, C KOTOPHIM HEOOXOAMMO O3HAKOMMHTH
JIPYTYIO CTOPOHY CHEJKHU.

B 3ajoroBoM J0roBope CTOPOHBI BIIpaBE MPEIyCMOTPETh MEXaHU3M
peaiMzalnMyd TpeaMera 3ajora Oe3 oOpaiieHuss B CyA JUIsl  YIOBIIETBOPEHUS
TpeboBaHwmii 3anmoroaepkarens (dacth 1 ctateu 349 ['paxknanckoro koaekca PO [3],
ctathsa 55 ®denepanpHoro 3akoHa «O0 unoteke» [31]). YcioBue Takoro mopsijaka
JOJDKHO OBITh O(QOPMIIEHO B BHJIE€ OTIEIBHOIO COTJIAIICHUS, 3aBEPEHHOTO
HOTapuaibHO. OHO MOKET OBITh COCTaBJIEHO YK€ MOCJI€ BO3HUKHOBEHUS! OCHOBAaHUI
JUISL peajii3aliy 3ajJJ0’KeHHOT0 MMYIIECTBA, C y4aCTHEM BCEX paHee yKa3aHHBIX
3aJI0TrOJIepKATEIIEH.

MoskeT BO3HUKHYTbh CUTYyalusi, KOr/la B KaueCTBE 00ECIEYeHH s IO JOTOBOPY
3aji0ra nepeaaércs UMyLIECTBO, KOTOPOE y 3aJI0rojlaress MoKa OTCYTCTBYET, HO
MOJKET MOSABUTHCS B OyaymieM. B Takom ciyyae mpaBo 3aj0ra BO3ZHHUKAET JIMILb C
MOMEHTa (DPaKTHUECKOTr0 NPHOOPETeHHs] HJTHUM JIMIIOM COOTBETCTBYIOIIETO
umyiectBa. [Ipn HoTapuanbHOM O(OPMIIEHUH MOAOOHBIX COTJAIIEHUNH MOTYT

BO3HUKHYTD TPYAHOCTH, CBJ3aHHBIC C HCO6XO)II/IMOCTBIO KOHKPETHOT'O
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ONpEAENECHHs] TMpeaMEeTa MIOTEKH, YTO NpsAMO MNPEAYyCMOTpeHO mn. 2 cT. 9
denepanpHOTO 3aKk0HA «O0 HMOTEKE (3aI0Te HEABMKUMOCTH)» [31].

PaccMmoTpuM cyieOHY 0 TPAKTUKY 1O 00KaJIOBAHUIO IEHCTBUM HOTapuyca 1o
YIOCTOBEPEHUHU UM CHEIKH MEXAY CYIpyraMu MO paclopsKEHHIO HEJBHKUMbBIM
umytiectBoM. «B 2022 romy KupoBckum paitoHHbIM cynoM T. Kazanu ObuLIo
paccMOTpeHo rpaxaanckoe aeno Ne 2-716/2022 (2-453/2022), B KOTOpOM HCTeIl
OCIIOpUjIa JJOTOBOP JapeHus J0JU B MpaBe COOCTBEHHOCTH Ha KHUJIOE MOMEIEHUE,
3aKTIOYEHHBIA MEXIy Hel M ObIBIIMM cynpyroM. Mcren ykazana, 4TO B MOMEHT
COBEpILIEHUSA CHEIKM HaXOAuiach TMOJ IICMXOJOTMYECKUM JaBJICHUEM, HE
OCO3HaBaja €€ TOCIHEACTBUM, a HOTAapUYyC HE HCIHOJHWIA OOA3aHHOCTH IIO
Pa3bACHEHUIO IIPABOBBIX IOCJIEACTBUI CHIEIKH W NPOBEPKE TOrO, SBIAECTCS JIU
MMYIIIECTBO COBMECTHOM COOCTBEHHOCTBIO CYyNpyroB. Takke ObLIM HapyIIECHbI
TpeboBanus cT. 35 CK PD — cnenka coBepiieHa 6e3 yuéra peskuMa COBMECTHOU
cooctBeHHOcTU. HoTapuyc mnpusHana, 4yTo HE NPOBOJMIA TIIyOOKOW HPOBEPKHU
MIPOUCXO0KICHUS UMYILIECTBA U HE YCTAaHABIMBAJ PEXHUM €ro MpuHaIekHOCTH. Cy
YCTAaHOBWJI, 4YTO JEWCTBHMS HOTapuyca HapywaroT nosioxkeHuss OcCHOB
3aKOHOJATENbCTBA O HOTapuare (CT. 2 U CT. 22), COrjJacHO KOTOPHIM HOTAapUyC
00si3aH MPOBEPATH COOTBETCTBUE CHAEIKU 3aKOHOJATENbCTBY, pPa3bsCHATH
YY4aCTHHKAM HMX TpaBa W IOPUAMYECKHE TMOCIEICTBHS U YUYUTHIBATh OCOOCHHOCTH
pacnopsbkeHus uMyIlnecTBoM cynpyroB. Cya mpu3Hal CAENIKY OCIOPUMON U
npekpatuwyi €€ JeWCTBUE, YTOYHHUB, UYTO HOTAapUyC HE BBINOJHMWIA CBOUX
00s13aHHOCTEM, YTO MOBJIMSIIO HA 3aKOHHOCTh COBEPIIIEHHOM CACIKN» [26].

Takum 006pa3om, IpU HOTAPUAIBHOM YIOCTOBEPEHUU CIEIOK C 3eMEJIbHBIMU
y4acTKaMU MEX]ly CylpyraMu HEOOXOAUMO PYKOBOJCTBOBATHCS MPE3yMIIIMENH MX
COBMECTHOM COOCTBEHHOCTH, YTO TPEOYEeT MOIY4YEHUsI HOTApUAJIBHOIO COIJIACHS
BTOPOW CTOpOHBI. BMecTe ¢ TeM, €ciau CyNpyrd NPEJOCTABISIIOT 3asBICHUS U
JOKYMEHTBI,  MOATBEP)KIAIOIIME  JIMYHOE  TMPOUCXOXKIEHUE  CpPEICTB  Ha
npUOOpEeTEeHNE HMMYILECTBa, MPEACTABISETCS LEIeCO00pa3HbIM OTKa3aThCsl OT

YKA3aHHOM MPE3yMIILIUU B pAMKaxX HOTAPUAIbHOU IMPAKTUKH.
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2.3 HoTapuaJjbHoe y10CTOBEPEHNE COTJIAlIeHHUsI 0 pa3/iesie COBMECTHO

HAKUTOI0 HMMYIIIECTBA MEKIY CYNPyraMu

Cormacno ct. 38 CK PO cornamenue o pasjgeine HMYIIECTBA MEXKIY
CylipyraMi — 3TO O(UIMAIbHBIA JOKYMEHT, OIpPEACIAIONHNN  MOPSI0K
pacrpeiesieHUs UMYIIECTBa, MPUOOPETEHHOTO B MEPUOJT COBMECTHOM *u3HHU [31].

«B coctaB wuMymiecTBa, MOJIEKAIIETO pa3ieny, BKIOYaeTcs oOliee
MMYIIIECTBO CYNPYTOB, UMEIOIIEECs Y HUX B HATMYMU HA BPEMSI PACCMOTPEHUS JieTia
B cyle nubo Haxopsuieecs y TpeTbux Juil. llpu pasgene umyimectsa cyaom
YUHUTBIBAIOTCS Takxke odue nonru cynpyros (1. 3 cr. 39 CK) u npaBo TpeboBanus
1o 00s3aTeNbCTBaM, BO3HUKIIUM B HHTepecax cembu. CornacHo c1. 39 CK P® nipu
pazjziesne oO0IIero NMyIIECTBA CYIIPYroB U ONPENEIECHUH I0J€H B ’TOM UMYIIECTBE
JI0JIA CYTIPYTOB IPHU3HAKOTCS PAaBHBIMH, €CJIM MHOE HE MPEAYCMOTPEHO JOTOBOPOM
MeXxy cynpyramu. Bmecte ¢ Tem cya BnpaBe OTCTYNUTh OT MPHUHIIUIIA PABEHCTBA
J0JIed  CympyroB B HMX OOMIEM MMYIIECTBE, MCXOAS M3 HMHTEPECOB
HECOBEPIICHHOJIETHUX JAeTed U (WIM) UCXOIs W3 3acily’KMBAIOIIET0 BHUMAaHUS
MHTEpeca OJHOTO U3 CYNpPYroB, B YACTHOCTH, B CIIy4asiX, €CJId JPYrol Cynpyr He
noJilyyaa JOXOJOB IO HEYBAKUTENIbHBIM IPUYMHAM WM pPacxojoBain oOliee
UMYIIECTBO CYNPYToB B yiepd unrepecam cembu» [30].

Crnepnyet pazninyaTh COTJIAIIEHUE O pa3/ielie UMYIIECTBa CyNpyroB, OpayHbIi
JIOTOBOP U MUPOBOE coraiieHue. bpauHblil JOroBop MOXKET ObITh 3aKIIOUEH KaK JI0
BCTYIUICHHS] B Opak, Tak U BO BpeMs Opaka, U OH PETyJIHPYET PEXUM OyIyIIero
UMYIIIECTBA, KOTOpPOE CYNPYrd TOJBKO IUIAHUPYIOT Mpuodbpectd. MupoBoe
COIJIallieHHe, HAPOTUB, 3aKJII0YAETCs B Ipoliecce Cy1e0HOro pa30rupaTenbCTBa MpH
pa3Bo/Jie U SBIISETCA YACThIO CyIeOHOIO aKTa.

Paznen wumyimecTBa Mexay CymnpyraMd MOXKET HPOU3BOAMTHCS Kak B
CyIeOHOM, TaK U B JOCYA€OHOM TOpsAKe — MyTEM oOpaleHus: kK Hotapuycy. Eciu
CYNpYTHU NPUIUIA K B3AUMHOMY COTJIACHIO, HET HEOOXOAUMOCTHU JOBOJUTH JIEI0 JI0
cyla, ONTUMAJILHBIM peleHueM 0yeT ohopmiieHHe HOTApUAIbHOIO COTJIAIIEHHS O

paszerne UMyIIEeCTBa.
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[Ipouenypa cocrtaBieHust corjamieHus TpeOyer yuéra MHOXKECTBa
00CTOATENHCTB. B 4acTHOCTH, MOTYT BO3HHMKHYTH CIIO)KHOCTH C OIpEAelICHHUEM
MPUHAIICKHOCTH UMYIIIECTBA K COBMECTHOM MIIM JTMYHON COOCTBEHHOCTH. OIIMOKU
npu KBaTU(UKALMKU HWMYIIECTBA MOTYT BIOCIEACTBUU CTaTh OCHOBAHHEM JJist
MIPU3HAHUS COTJIAICHUS HEAECHCTBUTEIbHBIM.

Cornamenue MOXKET BKIIOYATh PACIHPEACICHUE MEXAY CyIpyramu
CJIEIYIOLIMX BUI0B UMYIIECTBA!

— JI0XO/[Ibl, IOJYYEHHBIE KaXK/IBIM U3 CYIIPYT'OB OT OCYLIECTBIEHUS TPYI0BON

WIA  [peNNpUHUMATEIbCKON  JEATEeIbHOCTH  (BKJIOYas  CpEACTBa,

NepeaHHble TPETHUM JIMLIaM, HallpUMEP, BbIJJAHHBIE B KAUECTBE 3aiiMa);
— BEUIM, NPEAMETHI, [IEeHHble OyMaru, NpuoOpeTEHHbIE HA OOIME JIEHBIU,

BHE 3aBUCHMOCTH OT TOTO, Ha KOTO O()OPMIIEHO MPAaBO COOCTBEHHOCTH.

Cornamenue o pasjene UMYIIECTBa, Kak M Jiro0as Japyras IpakIaHCKas
CHIEJIKa, MOXKET OBITh MPEKpAIICHO MO OOOIJAHOMY COIJIACHIO CTOPOH B JIOOOM
MOMEHT. OJTHOCTOPOHHEE PACTOPKEHUE TAKOTO JOKYMEHTA HEBO3MOXKHO — B 3TOM
cilyyae HeoOxoaumo oOpamatbest B cyl. PacTopkeHue A0roBopa JOJKHO OBITH
oopmiieHO B TOH k€ (opMe, YTO M €ro 3akKII0YEHHE, TO €CTh C 00s3aTENIbHBIM
y4acTHEM HOTapHuyca.

[Ipu ynocroBepeHHMH CHENKH HOTapuyc OOsi3aH YOEeIUTbCS B TOM, YTO
peleHue €€ CTOPOH MPUHSATO T00POBOJILHO, 0€3 MPUHYKIEHHS CO CTOPOHBI TPETHUX
JUL, a TaKXE Pa3bsICHUTh YYaCTHUKAM BO3MOXKHBIE MPABOBBIE MOCIEACTBUS HX
nevictBuii. IlomMuMO 3TOro MPOBOAWTCA TIPOBEPKA CBEIEHUUA OO0 YKa3aHHOM
MMYIIECTBE Yepe3 T'OCYapCTBEHHbBIE PEECTPhI C LEIbIO BbISIBICHHUS BO3MOKHBIX
OTrpaHUYEeHHM — TAKUX KaK 3aJI0T, apecT UM UHbIE 0OpPEMEHEHHUS.

Pazneny noamnexar Takke CleIyOlUe aKTUBBIL:

— 00BEKTHI HEIBUX)KUMOCTH, B TOM YHUCJIE MPUOOPETEHHBIE C MPUBICYECHUEM
UIOTEYHBIX WJIM MHBIX 3aEMHBIX CPEICTB (IOMa, KBAPTUPbI, 3€MEJIbHbIC

YYaCTKH);
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— J0JI1 B 6I/ISHCCC, NpEANIPHUATHA, KOTOPBIC TAKXKC CUUTAIOTCA COBMCCTHO

Ha)XKUTHIM UMYIIECTBOM U MOTYT OBITh PacIpeaeNeHbl B TIOOBIX TOJISX.

HeKOTOpI)Ie BBl UMYIICCTBA HC MMOJJICKAT Pa3acity U, COOTBECTCTBCHHO, HC

MOI'YT OBITH BKJIIOUYCHEI B COTJIAIIICHHUE:

— JICHEXHbBIE BKIIAJbI, OTKPBHITHIC HA MMsI HECOBEPIICHHOJICTHUX JIETCH, —
TaKue CPEeJCTBA MPHUHAIEKAT UCKIIOYUTEIBHO JCTAM U HE CUMTAIOTCS
00111e# COOCTBEHHOCTBIO CYIIPYTOB;

— UMYIIECTBO, MPUOOPETEHHOE B Opake, HO 3a CYET IMIHBIX CPEJICTB OJHOTO
U3 CYIpyroB (Hampumep, IOJYyYEHHBIX 10 Opaka, B Jap WM IO
HACJIEJICTBY);

— BEIIM WHIUBUAYAILHOTO TOJH30BAHUS, 32 HCKIIOUEHHEM IIPEAMETOB

POCKOIIN U JOPOTOCTOAIMIUX prameHI/Iﬁ.

C 2015 roma HOTapHalbHOE YJIOCTOBEPEHHUE COTJAIICHUS O paslene
UMYILIECTBA MEXKIYy CYNpyramMH CTajo O0s3aTelIbHbIM. JTa Mepa ONpaBJaHa C
y4€TOM MHOXECTBA MPABOBBIX TOHKOCTEW, CBSI3aHHBIX C €r0 3aKIIOYEHUEM.
Cornamenue npruoOpeTaeT IPUINYECKYIO CUITy ¢ MOMEHTA €r0 yIOCTOBEPEHUS U
NpeACTaBiIgeT cOOOM MPaBOYCTAHABIMBAIOIIMKA JOKYMEHT. YdacTHe HOTapuyca B
nIpolecce YAOCTOBEpeHUss oOecrneuynBaeT: YCTaHOBJIEHHE J0OPOBOJIBHOCTH
COTJIAIICHUS, OTCYTCTBHME  pAa3HOINIACHMM  MEXIYy CTOPOHaMHU;  IPOBEPKY
IPABOCMOCOOHOCTH M JI€ECIOCOOHOCTH CTOPOH, a TaKke HUX CBOOOJHOTrO
BOJICU3BSBIICHUS;, IOPUANYECKH KOPPEKTHOE OPOPMIICHUE JOKYMEHTA C YKa3aHUEM
BCEX HEOOXOIMMBIX PEKBU3UTOB.

JIoOpOBOJIbHOE COTTAIIICHUE MEXKIY CYIIPYTaMu O pa3/ieic UMYIIIECTBA MOXKET
BKJIIOUATh  JIIOOBIE  YCJOBHS, HE  NIPOTUBOpPEUAIUE  JICHUCTBYIOLIEMY
3aKOHOJATEIbCTBY. B cilydae, eciu MOJIOXKEHUs! COIVIAIICHUS YIIEMIISIOT IpaBa
OJIHOM W3 CTOPOH, cCoJepKaT HeompenenEéHHble (OPMYIUPOBKH WM HAPYIIAOT
MIPaBOBbIC HOPMbI, HOTAPUYC BIPABE OTKA3aTh B €0 YIOCTOBEPECHUH.

MoryT BO3HUKHYTh CHUTYallMd, KOTJla OJWH W3 CYNPYTOB BIOCJEICTBUHU

NMOCHYUTACT YCJIOBH: COINIAICHHA HECIIPABCIJIMBBIMUA U 3aX0YCT X U3BMCHUTD. Ecau
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CTOPOHBI MPHUIYT K COTJIACHI0, OHM MOTYT BHECTH HEOOXOIMMBbIC W3MEHEHHS B
JOKYMEHT TIPH Y9acTHH HOTapuyca. B cirydae BOZHUKHOBEHUS CTIOpa COTJIANEHUE
MOJKET OBITh OCIIOPEHO TOJBKO B cyleOHOM mopsiake. Kpome Toro, mpaBo Ha
OCTIApVBAHKE COTJIANIECHUS UMEIOT U TPEThH JIMIA, HAIIPUMED, KPESAUTOPHI OJHOTO
13 CynpyroB (0aHKW, KOHTpAareHThl 110 OU3HEeCy U Ap.).

Wcku, ocriapuBaroIiye corjiameHnue, MOTyT ObITh OCHOBAHBI HA CJICTYIOIINX

JOBOJax:

— HapylIeHHWEe MHTEPECOB HECOBEPIICHHOJETHUX JeTel (Hampumep,
HEJIOCTATOK CPEJCTB Ha UX JICUCHHE UM 00pa30BaHUE);

— 3axmoueHue MEUMOM caenku (cT. 170 'K P® [3]) ¢ nenbio yKIOHEHUS OT
YIUIaThI J10JITOB;

— HEIEWCTBUTENIBHOCTh COTJIAIIEHUS B CBS3M C HEIEECIIOCOOHOCTBHIO WIIU
OTpaHUYECHHOMN J1€eCTIOCOOHOCTHIO OJIHOTO M3 CYNPYrOB Ha MOMEHT €ro
3aKJTIIOYCHUS;

— TPOTHBOPEUYUE YCIOBUM COTJIALIECHUS MOJ0XKEeHUsIM CeMEeHHOro Kojaekca
WM IPYTUM 3aKOHOJIaTeIbHBIM HOpMaM (cT. 168 'K PO [3]);

— HEKOHKPETHOCTh OINMUCAHUSI UMYIIECTBA, JOMYCKAaroIas HEOHO3HAYHOE

TOJIKOBAHHUC.

Paccmorpum  nmeno  IIckoBckoro  pailoHHOro cyga O IPU3HAHUU
HEJICUCTBUTEIBbHBIMU HOTAPUAIBHO YAOCTOBEPEHHBIX coryameHui. «l'paxnaHuH
®UO4 obparusics B ¢yl ¢ UCKOM K cBoel ObiBlIEH cynpyre ®UOS5 o npuzHanuu
HEJICHCTBUTEIBHBIMU COTJIALIEHUS 00 yIuiaTe aJMMEHTOB IyTEM Mepeaadyu JOJIH B
npaBe COOCTBEHHOCTH Ha KBapTUPY W COTJAIIEHUS O pasfelie HMYIECTBa,
yaocToBepeHHbIXx HoTapuycoM PHO2. Hcren ykaszan, 4TO MNpU MOJANHCAHUU
JOKYMEHTOB HaXOJWJICS B MOJABIECHHOM COCTOSIHUH, HE TIOHUMAJI UX COJEPKAHUA,
Obul BBeAEH B 3a0MyKIEHHE M JEHUCTBOBAN IMOJ BIUSHHEM MPEIACTABUTENS
orBeTurka. OH HacTaMBall, YTO HOTAPUYC HE MPOBEPUIIA €T0 JI€ECIOCOOHOCTh U HE
pa3bsCHUIIA IOPUIMYECKUE IIOCIEACTBHA moanucanus cornamenuu. Ilo ero
MHEHUIO, EUCTBUS HOTapUyca HapyIarT TpedoBanuss OCHOB 3aKOHOAATENILCTBA O
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HOTapHare, MOCKOJIbKY OHA HE UCIIOJIHMJIA 00S3aHHOCTH IO Pa3bICHEHUIO YCIOBUMN
CIEJIOK M HE YCTaHOBWJIA HaJIM4Me AOOPOBOJBHOTO Bosien3bsiBiaeHUs. Horapuyc,
YAOCTOBEPUBILAS CIEIKH, MOSCHWIA, YTO pa3bsCHUJIA YCIOBHUS COTJIALLICHUM,
3a4nTalna TEKCT BCIYyX, IPOBEPHIIA I€€CIIOCOOHOCTh CTOPOH, M HUKAKUX HApYLIEHUN
nomyuieHo He O0bu10. CyJ1 cornacuics ¢ 10BOJaMU HOTapuyca, OTMETHB, YTO UCTEI]
JUYHO BHOCWUJI HU3MEHEHUS B JOKYMEHTBHI, IOATBEPKIAl WX MPABUIBHOCTh
MOJIIMCHI0, a TaKXKe BBIMOJHIII 005S3aTeNbCTBA MO OCBOOOXKIACHHUIO KBapTUPBHI.
PemenueM cyna uckoBble TpeOoBaHUSI OTKIOHEHBI. HoTapuanbHble AeiicTBuUs
IPU3HAHBl  COOTBETCTBYIOIIMMH  3aKOHYy. Jloka3aTenbCcTB  NPHUHYXICHUS,
320y KICHUST WM HWHBIX HapyIIeHW npeacTaBieHo He Obuto. CornamieHus
IpU3HAHbl JEHCTBUTENbHBIMU, ITOCKOJIbKY 3aKIIOUYEHBI JOOPOBOJIIBHO U B MOJHOM
COOTBETCTBHM C HOPMaMH IipaBay [22].

Bce ocHoOBaHus i ocnapuBaHHUS  JOJDKHBI  OBITh  MOATBEPKACHBI
COOTBETCTBYIOIIMMHM J0Ka3aTeIbCTBAMU. Ecin coramenne o pasene uMyIiecTBa
COCTABJICHO IOPUINYECKH I'PAaMOTHO U 3aBEPEHO OMBITHBIM HOTApUYCOM, IMPU3HATH
€ro HeICCTBUTENIBHBIM Ha MPAKTUKE BEChbMa 3aTPyIHUTENBHO. Cybl, KaKk MpaBuio,
YUUTBIBAIOT JIOBOABl KPEOUTOPOB, OJIHAKO B CIOpax MEXAy Cynpyramu
npeobsiafaeT Mo3uLusl YBaKEHUSI K HUX JT0OPOBOJBHBIM JOTOBOpEHHOCTAM. Ecimu
CYIIPYTH, JEHCTBYA B 3/[paBOM yM€ U 110 COOCTBEHHOM BOJI€, JOCTUTIIN COTJIALICHHUS
O pachpelieJIeHUd MMYIECTBA, OCHOBAaHUM MJisi MEPECMOTpPa TAKOrO COTJIAIICHUS

CyaOM, KaK IIPpaBHUJIO, HC BO3HHUKACT.

2.4 HoTapuajbHoe y10CTOBEPEHNE COBMECTHOTO 3aBelIaHus CYyMPYTroB

CoBMeCTHOE 3aBENIaHHWE CYIPYTOB TMPEIACTaBIseT CcOO0N OQHUITHATHHBIN
JIOKYMEHT, TO3BOJISIFOIINI CyNpyraM €JIWHBIM PEHICHHUEM OMPEISTUTh MOPSIO0K
pacrmpeiesieHrs Kak UX OOIIero, Tak M JIMYHOTO UMYIIIECTBA Ha CIIydail KOHYMHBI

OJIHOT'O M3 HUX JTM00 OJHOBPEMEHHON CMEPTH 00OMX.
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Panpiie no 3akoHy 3aBelIaHUE MOT COCTaBUTh TOJIBKO OJWH YenoBeK. Jlaxe
€CJIM y CYNPYroB 00Illee UMYIIECTBO, OHU MOTJIM PACHOPSIAUTBCSA TOJIBKO CBOEH
nosner. CoctaBUThL OJHO 3aBellaHre Ha ABouX Obnu1o Henb3st. C 1 urons 2019 roga
BCTynuI B crity DenepaiibHbli 3aK0H «O BHECEHUH U3MEHEHHI B CTaThio 256 yactu
MEepBOM U 4YacTh TpeThio ['paxkaaHckoro kojekca Poccuiickoit denepaunm» [33],
KOTOPBIN MO3BOJIAET CyNIPyraMm IpH KU3HU COCTABIIATH COBMECTHBIC 3aBEIIAHMUS.

['maBHOM  OCOOEHHOCTBIO  JIOKYMEHTa SIBIISIETCA TO, YTO B HEM
OJIHOBPEMEHHO JIBa 3aBellaTessl, KOTOPbIE COCTOAT B OPUIIMaTILHOM Opake.

Jlist ero odopmiteHust o0a cynpyra JOJKHBI JUYHO SIBUTHCS K HOTApUYCy U
IIPEACTABUTh CBOM COIVIACOBAHHBIN BAPUAHT PACHPENEIICHHUS] UMYLIECTBA, KOTOPBIN
Oyner JeWCTBOBAaTh MPH HACTYIUICHHH COOTBETCTBYIOIIUX OOCTOSITEIHCTB. B
3aBEIIAHUM MOXKHO YyKa3aThb BCE€ BO3MOXHBIE BapUaHThl Pa3BUTUSI COOBITUH.
HoTtapuyc mOArOTOBHT OAWH JOKYMEHT, KOTOPBIM H OyAeT COBMECTHBIM
3aBEIlaHUEM.

Cymnpyru 00naaloT MpaBoM MO CBOEMY YCMOTPEHHUIO PaCIOPSKATHCS Kak
COBMECTHO HOXXUTHIM, TaK U JJUYHBIM UMYIIIECTBOM, BKJIIOUas BO3MOXKHOCTD:

— OMpeNeNuTh, KOMY OyJIeT mepeaHo o0Iee UMYIIECTBO CYNPYT, a TaKKe

COOCTBEHHOCTh KaXKJI0I'0 13 HUX;

— chopMUpOBaTh KPYT HACICTHUKOB U PacCIpeAeuTh MEXITY HUMU J0JU B
HacJeICTBEHHOM Macce;

— YyKa3zaTb KOHKPETHBbIC HMYIIECTBEHHbIE OOBEKTHI, KOTOpHIE OYIyT
BKJIFOUEHBI B COCTAB HACJIEICTBA MOCJIE CMEPTH KaXKJI0r0 U3 CYNPYIroOB;

— WCKIIOYUTh W3 YHCJIa HACICAHUKOB TEX JIMI[, KOTOPbIE€ MOTJIU OBl
MpPETeHJA0BAaTh Ha HACJIEACTBO MO 3aKOHY, W Tepeaarb IpaBO Ha
HACJIEJICTBO JIPYTUM BBIOpaHHBIM JrOJsAM. I[Ipu 3TOM HEoO6XoauMo
YUUTHIBATh ~ HaNW4We  O0SA3aTeNbHBIX  JIOJIEM B HACIEACTBE,
NPEAYCMOTPEHHBIX I OMNPEICIEHHBIX KaTeropuil pPOJICTBEHHUKOB

COT'JIACHO 3aKOHOAATCIILCTBY,
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— BBECTM B 3aBEIIAHUE YCJIOBUS B BHJE 3aBEHIATEIbHBIX OTKa30B M
BO3JIO)KCHU,  HANpPAaBICHHBIX HA  BBINOJHEHUE  OMNPEICIEHHBIX
00s13aHHOCTEH CO CTOPOHBI HA3HAYEHHOT'O HACJICTHUKA.

Cymnpyru UMEIOT IPaBo 3aBEIIATh KaK BCE CBOE UMYIIECTBO, TaK U €r0 4acTh
JOO0BIM JIMIIaM, B TOM YHCJIC HE BXONAIIMM B KPYTr HACJICIHUKOB TIO 3aKOHY.
3aBelaresiv BIpaBe 3aBEIIaTh CBOE UMYILECTBO: HACIEAHUKAM I10 3aKOHY, CBOEMY
Cynpyry, JIAIlaM, HE SBISAIOIIAMCSA HACICIHUKAMU MO 3aKOHY, TpaKJIaHaMm
Poccuiickoit ®denepanun, MHOCTPAHHBIM TpakJaHaMm, JHIaM 0e3 TpakIaHCTBA,
IOPUANYECKUM JIMIAM, BKJIKOYas MWHOcTpaHHble, Poccuiickon ®enepauuu,
cyorekram  Poccuiickoit  ®denepanuu, MyHUUUNAIBHBIM  0Opa30BaHMSIM,
VHOCTPAHHBIM rOCyAapCTBaM, MEKIYHAPOIHBIM OPTraHU3aLUsAM.

[Ipouenypa  yIOCTOBEpPEHHS  COBMECTHOIO  3aBEIIAHUS  CYIPYTrOB
OCYILECTBIISIETCS B COOTBETCTBUU C OOIIMMU TPEOOBAHUSIMU, TIPEABSIBISIEMBIMUA KO
BCeM BHjaaM 3aBemanuil. HeoOxomammo, 4ToOblI KKl M3 CYNPYroB o0Jajiai
MOJTHOM J1€€CIIOCOOHOCThIO. 3aBelllaHUEe HE MOKET OBITh YJIOCTOBEPEHO, €CIU
rpaKJaHUH B MOMEHT OOpaIlleHusl K HOTapUyCy HaXOAMUTCS B COCTOSIHUU, KOTOPOE
MEIIAET €My OCO3HaBaTh CYyTh COBEPILIAEMBIX JIEWCTBUM WM PYKOBOJIUTH HMH.
CoBepuieHue 3aBelIaHus YePE3 NPEACTABUTENS HE JOMYCKAKOTCS.

Cymnpyru MOTyT 3apaHee MOATOTOBUTH TEKCT COBMECTHOTO 3aBEIIaHHS M
MpEACTaBUTh €ro HoTapuycy. B aToMm ciydae HOoTapuyc 00s3aH yJI0CTOBEPUTHCS B
TOM, YTO COAEPKAHHUE MPEICTABICHHOTO JOKYMEHTA JIEMCTBUTEIBLHO OTPAXKAET
BOJIIO 000MX CYIIPYTOB M HE MPOTHUBOPEUUT JACUCTBYIOIIEMY 3aKOHOIATEILCTRY.

Ecnu y 3aBemiateneii HET COOCTBEHHOTO BapHWaHTa 3aBeIlaHMs, HOTApUYC
COCTaBJISIET €TO CO CJOB CynpyroB. [Ipy HanucaHuyM WK 3alUCU 3aBEIIAHHUS MOTYT
OBITHh HUCIIOJIL30BaHbl TEXHUYECKUE CPEICTBA (PICKTPOHHO-BBIYMCIUTEIbHAS
MallliHa, TUITYIasi MallluHKa U Apyrue). 3aBellanue, 3alMcaHHOe HOTapuyCcoM CO
CJIOB 3aBENIaTelisi, 10 €ro MOAMHCAHUS JOJDKHO OBITh IMOJHOCTBIO MPOYUTAHO
3aBeIATe]IEM B MPUCYTCTBUM HOTApUyCa, a COBMECTHOE 3aBEUIAHHE CYIPYTOB,
HAIMMCAaHHOE OJIHUM M3 CYIPYTOB, O €r0 MOAMHUCAHMS JOJHKHO OBITh MOJHOCTHIO

IIPOYNUTAHO IPYTUM CYIPYTOM B IPUCYTCTBHMU HOTapuyca. Eciu 3aBemarens HeE B
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COCTOSIHUM JIMYHO MPOYUTATH 3aBCIIAHME, €r0 TEKCT Orjamaercs IJs HEro
HOTapUyCOM, O 4YE€M Ha 3aBEIIaHUM JENacTCi COOTBETCTBYIOIIAs HAIIINACh C
YKa3aHHEM TPUYHMH, IO KOTOPHIM 3aBEIIaTelb HE CMOT JIMYHO NPOYUTATH
3aBemanue [11].

B nokyMeHTe 1015KHO OBITh TOJIPOOHO YKA3aHO BCE UMYILIECTBO, BKIIOYAEMOE
B HAacJEACTBEHHYIO Maccy. Horapuyc COBMECTHO ¢ CyNpyramu OIpENEiseT
NEepPEUYeHb MMYILECTBA, HAXOMSIIEroCsi B COBMECTHOW COOCTBEHHOCTH, a TaKkKe
WHIUBUTyaIbHOTO UMYIIECTBA KAXKOTO U3 CYNPYTOB U (PUKCUPYET MOJTHBIN CITUCOK
IpeanojaraéMblXx  HACJIEOHUKOB. B  TekcTe pacnopsbkeHusi  HEoO0XOIuMO
ONPEIENNTh, B KAKUX JOJSAX UMYIIECTBO OyAET NepeaHO HACIETHUKAM.

[Tocne MOATOTOBKM TEKCTa PACMOPSIKEHUsS CYNPYTU 00s3aHbl BHUMATEIHHO
O3HAaKOMUTBCS C €T0 CoJIepKaHueM. /lanmee HoTapuyC 3a4UThIBAECT JOKYMEHT BCIIYX.
B cinydae, ecniu o0a cymnpyra BBIpaXaroT IOJHOE COIJIACHE C COJIepKaHUEM
JIOKYMEHTA, OHH CTaBSAT 0]l HUM CBOM MOJAINKCH B MPUCYTCTBUU HOTapuyca. [locie
ATOTO PACMOPSHKEHHUE MOJIEKHUT 0053aTeTbHOMY HOTapHUAIbHOMY yJIOCTOBEPEHHMIO.
Ecnmu cynpyru He BO3paxkarOT, BeCh MPOIECC YJIOCTOBEPEHHS MOXET OBbITh
3a()MKCUPOBAH C MOMOUIBIO BUICO3AMKUCH.

3akoHnogaTtenbcTBOM Poccuiickoin denepannn npeaycCMOTPEH MEPEUYEHb JINIL,
KOTOpbIE HE MOTYT OBITh TOJHOCTBIO JIMIICHBI HACJEACTBA 3aBellaTe]eM M
MPU3BIBAIOTCS K HACJIEAOBAHUIO HE3aBUCUMO OT cojieprkaHus 3aBemanus (ct. 1149
['K P®). K Takum 006s13aTeTbHBIM HACJIETHUKAM OTHOCSITCS:

— «HECOBEPIICHHOJETHUE OO0 HETPYIOCTIOCOOHBIC IETU HACIEI0AaTels,
BKJIFOYAsi YCHIHOBIIEHHBIX;

— HETPYJOCIOCOOHBIC HXKIUBEHIIBI;

— HETPYAOCIOCOOHBIE CYNpPYr U poaUTend (B TOM YHUCIE YCHIHOBUTEIN)

Hacaegoaarens» [3].

Ot Juoa MMCIOT IIPaBO HA IMOJYYCHHUC HC MCHCC ITOJIOBHHBI TOU JOJIN
HaCJICACTBA, KOTOpasd IMIIPHYNUTAIACh Obl UM IIpU HACJICAOBAHWH II0 3aKOHY

(oOs13aTenbHAs 1OJIS).
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Takoke BaKHO yUUTHIBATh IPABUIIO, COTIIACHO KOTOPOMY HACIIETHUKAMHU - HU
10 3aKOHY, HY T10 3aBEIIaHUIO — HE MOT'YT OBITH JIMIIA, COBEPIIMBIINAEC YMBITUICHHBIC
MPOTUBOIIPABHBIC JICWCTBUS, HAINpaBJIECHHBIE MPOTHB HACIENOAATENsA, IPYTUX
HACJEIHUKOB WJIM TMPOTHB peaju3allMd IOCIEIHEH BOJM HACIEN0AATEeNs,
BBIDOXKEHHOW B 3aBElIaHUU. OJTO KacaeTcs CHUTyalluid, KOTJa TakKue Jula
CIIOCOOCTBOBAJIM WJIM TMBITAINCh CIOCOOCTBOBAaTH CBOEMY IMPHU3BAHUIO K
HACJIEIOBAHUIO JIMOO YBEIWYCHHIO CBOCW JOJM B HACIEACTBE. YKa3aHHBIC
00CTOSITENBCTBA JOHKHBI OBITh MOATBEPK/ICHBI PEIICHUEM CY/Ia.

CoBMecCTHOE 3aBEIlIaHKE CYNIPYTrOB YTPAUMBAET FOPUINYECKYIO CUITY B ClTydae
pacTopeHusI Opaka WJIM MPU3HAHHUSA €r0 HEJACHCTBUTEIBHBIM — KakK MPH KU3HU
CYINIPYTOB, TaK U MOCJE CMEPTU OJHOTO U3 HUX. Takoe 3aBellaHhe MOXKET OBbITh
OCTHIOPEHO TpPHU KU3HU O0OMX CYNPYroB MO MHUIIMATHUBE OJHOTO U3 HUX. Ilocre
CMEPTH OJIHOTO U3 CYNPYTOB, a TaKXKe IOCIE CMEPTH NEPEKUBIIETO CYNpyTra
3aBEIIaHNE MOXKET OBITh OCIIOPEHO 10 MCKY JIUIA, YbH 3aKOHHBIE MPaBa U MHTEPECHI
OBLIM HAPYIICHBI COJIEPKAHUEM 3aBEIIIAHMS.

Kaxnprii u3 cynpyroB BmpaBe B JIF00OW MOMEHT, 0€3 corjlacusi JIpyroi
CTOPOHBI, OTMEHUTh COBMECTHOE 3aBEIIaHUE UJIU COCTABUTh HOBOE. DTO BO3MOMXKHO
KaK TpU XKU3HU 000UX CYIPYroB, TaK M MOCIE CMEPTH OJAHOTO U3 HHUX. B ciyuae,
€CIM OJIMH U3 CYyNpyr oOpaTWwics K HOTapUyCcy 3a YJIOCTOBEPEHHEM HOBOTO
3aBEIIAHMsS WM PaCIOpsDKEHUs 00 OTMEHE paHee COCTABJIEHHOIO COBMECTHOTO
JIOKyMEHTa, HOTapuycC 00s513aH YBEIOMUTh BTOPOTO cymnpyra o nanHom daxre. [Ipu
ATOM He TpedyeTcs MOay4YaTh COrIacke BTOPOM CTOPOHBI Ha OTMEHY WJIU U3MEHEHUE
3aBEIIaHMs.

OnHako OHOW W3 KIIOYEBBIX TMPOOJIEM COBMECTHOTO 3aBEIIaHUs B
POCCHUICKOM TIpaBe SBJISETCS BO3MOXHOCTh €ro OJHOCTOPOHHEH OTMEHBI
MIEPESKUBIINM CYIIPYTOM, JaKe 0€3 HAIMUNS YBOXKUTEIbHBIX TPUYHH (a03. 5 1. 4 CT.
1118 I'paxxmanckoro konekca PO [3]). Takas HeCTaOMIBHOCTD MIPOSIBIISIETCS] B TOM,
YTO 3aKOH MPEJO0CTaBISET JJIOOOMY U3 CYNPYTrOB MPaBo B JH000€ BpeMsi OTMEHUTh
COBMECTHOE 3aBEIIaHKe — JaXKe MOCJIe CMEPTH Apyroro cymnpyra. Takum oOpazom,

HOpMa, IPEIOCTABIISIONIAs TAKOE IPABO, HE YUUTHIBAET HHTEPECHI BTOPO CTOPOHBI
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Y CTaBUT I0J] COMHEHHE caMy 11e1eco00pa3HOCTh JaHHOTO HHCTUTYTa. Crernka Oblia
3aKJII0UYE€HA HA OCHOBE COTJIACOBAHHOW BOJIM JIBYX JIWIL, a €€ MOCIeAyIomas OTMEHA
[0 JKEJIAHUIO JIMIIb OJHOTO W3 HUX IPOTUBOPEUYUT CAMOM CYTH COBMECTHOIO
3aBelaHU.

JlaHHas TMpaBoBass HOpPMa CO34AET MPEANOCBUIKA Ul BO3HUKHOBECHUS
MHOJKECTBA CIOPHBIX CUTyallUd U CIIOKHOCTEM IIPaBOBOrO xapakrepa. IIpexne
BCETO 3TO CBS3aHO C TEM, YTO JECHCTBYIOIIEE 3aKOHOIATEIIBCTBO HE COAEPIKUT YETKO
ONpENENEHHBIX MEXaHU3MOB, KOTOpbIE TMO3BOJMIM OBl OOECHEUYHUTHh 3alIUTY
BOJICU3BSABJICHHUSI YMEPIIETO Cynpyra. B TO ke BpeMs OTCYTCTBYIOT M HAJEXKHbBIC
rapaHTUU peaju3allii HACcJEeJACTBEHHBIX MpaB TeX JIUII, KOTOPbIe ObUIM yKa3aHbl B
COBMECTHOM 3aBellaHuu. TakuMm o0pa3om, MpoOesbl B PEryIMpOBAHUM JaHHOU
chepbl MOryT TPUBOJUTH K  HEOMNPEACIEHHOCTM B  HACJEACTBEHHBIX
MPABOOTHONICHUSX M TOPOXKAATh KOH(MIMKTHI MEXIY HACIECTHUKAMH, a TaKKe
3aTPYIHATH UCIIOJTHEHHUE NIOCIEAHEN BOJIU HACIEI0AaTEIs .

JIns paszpeleHusi TaHHOW CUTyallud HEOOXOJIUMMO 3aKpEHUTh MOJIOKEHUE,
COIVIACHO KOTOPOMY HOBOE 3aBEIIAHUE, OTMEHSAIOILIEE COBMECTHOE, HE JOJDKHO
paclpoCTpaHsTbCs Ha Te OOBEKTHl HUMYIIECTBA, IpaBa Ha KOTOPBIE YXKe
peanu3oBaHbl HACJIEIHUKAMU yMeEpIIero cympyra. boiee Toro, 1enecoodpasHo
YCTaHOBUTH 3aNPET HA BHECEHUE U3MEHEHUN WJIM OTMEHY COBMECTHOTO 3aBEIIaHUs
MEPEKUBIIHUM CYIIPYTOM IOCJIE CMEPTH MEPBOTO U3 HUX. DTO MO3BOJIUT 0OECIIEUUTH
OOJBIIYI0 TIPABOBYIO OMNPENEIEHHOCTh M 3aIUTy WHTEPECOB BCEX YYACTHUKOB
HACJICICTBEHHBIX MPABOOTHOIICHHI.

B cyneOHoli npaktuke P® BcTpewanuch ciaydaw OcClapuBaHUs JEUCTBUMN
HOTapuyca nmpu 0OpMIIEHUHA COBMECTHOTO 3aBeIIanus CynpyroB . OQuH U3 TaKux
cirydaeB ObUT paccMOTpeH CBHIKTBIBKAPCKUM TOpOJCKUM cyaoM PecnyOonuku Komu
B nekabpe 2024 roma. «Mctupt ®MO10 u ®UO9 motpeboBamm mnpU3HATH
HEJICCTBUTEIbHBIMU  BBIJJAHHBIE HOTAPUyCOM CBHUJIECTEIBCTBA O IIpaBe Ha
HACJIEICTBO, YKa3aB, 4YTO COBMECTHOE 3aBEIAHUE CYNPYIrOB COCTABJICHO C
HapylleHHsIMH. B  4YacTHOCTM, TEKCT 3aBElIaHUsl HE COJEpXKal SICHBIX

(bOpMyYIMPOBOK OTHOCUTENIBHO UMYILECTBA, MPUOOPETEHHOTO OJJHUM U3 CYIpPYIoOB
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YK€ MI0CJIE €r0 COCTABIICHHUS, @ HOTAPUYC HE Pa3bsCHUIIA 3aBEIATENIIM OCIEACTBUS
Takux TnpobenoB. Cyn yCTaHOBWUJ, UTO JEWUCTBUSA HOTapuyca COAepk aiu
CYLIECTBEHHbIEC HapYLICHUs: OHa HE oOecneunsia JOKHON FOPUINYECKON SICHOCTH
TEKCTa 3aBEIAHUs, HE MPEAyNpEearia O BO3MOXKHBIX PHUCKaX U3MEHEHHs COCTaBa
HACJIEJCTBEHHOW MAacChl M HE IMPOBEpPUIA, PACHPOCTPAHSETCS JU 3aBElIaHUE Ha
Oyaymee wumymectBo. COBMECTHOE 3aBEIlaHUE HE MOYKET AaBTOMATHYECKH
OXBaThIBaThb HOBOE HMMYUIECTBO, €CIM 3TO HpsIMO He ykazaHo. Ilo uroram cyn
OpU3HAJI ACUCTBUS HOTapUyca HapyIIAIOIIMMU TpeOOBaHMs 3aKOHOJATENbCTBA U
YaCTUYHO YJ0BIAETBOpUI HCK. CyJl MpHU3HAT HEAEHCTBUTEIbHBIM CBHIETEIBCTBO O
IpaBe Ha HACJEACTBO [0 CHOPHOM KBapTHPE U BOCCTAHOBUJI IIPABO COOCTBEHHOCTH
OJIHOTO W3 UCTLOBY» [25].

DTOT cityyaid AEMOHCTPUPYET, UTO HENMPABUIILHOE O(POPMIIEHHE COBMECTHOTO
3aBEIlaHUs CYIIPYTOB HOTAPUYCOM MOXKET ObITh OCHOBAHUEM JIJIsl OCIIApUBAHUS KaK

CaMOro 3aBCHIaHUs, TAK U BBIJITAHHBIX HAd €TI0 OCHOBAHHWH JOKYMCHTOB.
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I'naBa 3 HorapuajbHoe oopMiIeHHe MeKIY CYNIPYraMH OTAeJIbHbIX

HPUAHYCCKHUX (l)aKTOB

3.1 Bbmaqa HOTApHUYCOM CBUIAECTEC/ILCTBA 0 ITpaBe COOCTBEHHOCTH Ha

J0JII0 B 00111eM UMYIIIeCTBE CYNIPYTroB

B coBpeMeHHOW HOTAapWadbHOM TMPAKTUKE BCE 4Yalle BO3HUKACT
HEO0OXOMMOCTh BbIIAYX CBUJIETEILCTBA O TIPaBe COOCTBEHHOCTH Ha JIOJO B 001IIeM
MMYIIIECTBE CyNpyroB. Takoe IeMCTBUE COBEPIIAETCS HOTAPUYCOM B COOTBETCTBUU
c mnojoxeHHsIMU cTaTtbeil 74 m 75 OcHOB 3akoHOjaTelbCTBA Poccuiickoi
®enepanuu 0 HoTapuarte [16]. OgHako 111 KOPPEKTHOTO IPUMEHEHUS YKa3aHHOU
MpOICAYPHl HOTApUyC O00s3aH YYUTHIBATh HE TOJBKO HOPMBI HOTapHAIBLHOTO
3aKOHOJIaTEILCTBA, HO U MoJiokeHus CeMeitHoro kojiekca Poccuiickoit deaepanuu,
PETYJIHMPYIOIIAE PEXUM HMYIIECTBEHHBIX OTHOLICHUM MEXAy cymnpyramu. B
yacTtHOCTH, 3TO cTatbu 34-37 CK P®, koTopble yCTaHABIMBAIOT MPUHLIUIIBI
COBMECTHOM COOCTBEHHOCTH, MOPSAOK PACHOPSIKEHUS HUMYIIECTBOM M 3alIUTY
MHTEPECOB BTOPOU CTOPOHBL.

«Hanumume OpavyHBIX OTHOIIEHWH HOTAPUYC YCTaHABIMBACT HA OCHOBAHUHU
CBUJICTEJILCTBA O 3aKJIOUYCHUU Opaka. B HEKOTOphIX cCiydasx B KauecTBE
MOATBEPKIACHUS MOXKET HMCIIOJIB30BaThCsl OTMETKAa O perucrpanuu Opaka B
nacnopre. OIHAKO B IOPUINYECKOW JOKTPUHE YKa3bIBACTCS, YTO TAKYIOD OTMETKY
CJIO’KHO CUUTATh O€3YCIOBHBIM JI0Ka3aTeJIbCTBOM HAJIMUUs OpauyHbIX OTHOILICHHUM Ha
MOMEHT oOpaiieHusi K Hotapuycy. OHa He 3aBepsieTcs nedarbto oprana 3AICa, a
3HAYMT, HE 00JIa/IaeT JOCTAaTOYHOM opuandeckon cuiioi. Kpome Toro, ormMeTka He
BCET/Ia MO3BOJISIET TJOCTOBEPHO YCTAHOBUTH, YTO Opak ACHCTBUTEIHHO CYIIECTBYET
Ha JJaTy COBEPIICHUSI HOTapUaIbHOTO AehcTBUs» [15].

B cootBercTtBUM co crathéid 75 OCHOB O HOTapuare, MpaBO Ha MOJIYyUYECHUE
CBUJIETEIHCTBA UMEET MEPEKUBIIHUIA CYIIPYT, €CIIN €ro CYynpyr CKOHYAJICS U OBLIO

OTKPBITO HACJEJACTBEHHOE IMPOM3BOJCTBO. HoTapuyc, Beayumid feno 10
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HACJIEICTBY, MOXET 0(DOPMUTH TAKOE CBUIETEIHCTBO MO 3asBICHUIO MTEPEKHUBIIIETO
cynpyra, HalpaBJICHHOMY Ha BBIJICJICHUE €T0 J10JIM B O0IIEM UMYIIECTBE, IPU 3TOM
OH 00s13aH YBEJIOMUTb BCEX HACJICAHUKOB, IPUHSBIIINX HACIEACTBO [16].

«HortapuanpHasi IpakTUKa BBIAAYM CBUACTEIBCTBA O MPaBe COOCTBEHHOCTH
Ha JIOJII0 TIEPEeXKHBIIErO0 CyIpyra HE BCErja COOTBETCTBYET TPEeOOBAHHUAM
3aKOHOJATEIbCTBA. TaKoe CBHJIETEIBCTBO MOXKET OBITh O(GOPMIIEHO TOJBKO IO
3asBJICHUIO TIEPEKUBIIETO CYIpPYyra, MOCKOJBbKY BBIJIEN JOJH B COBMECTHOM
MMYIIIECTBE 3TO €ro MpaBo, a He 0053aHHOCTh. BKiIIoUeHHe Cynpy>KeCKOU JI0Iu B
HACJICJICTBEHHYI0 MacCy, JaXe C COIIacusl TEPEeKUBILIErOo CYINpyra, Heb3s
NpU3HATh 3aKOHHBIM, TaK Kak 93T0 (aKTUYECKH O3HAyaeT OTKa3 OT IIpaBa
cobcTBEeHHOCTHY [6].

«CornacHo ['paxx1ancKkOMy KOACKCY, OTKa3 OT UMYILIECTBA BO3MOKEH TOJIHKO
IIPpH HAJIMYUKU SIBHOTO BOJICU3BSBICHHUS COOCTBeHHHKA. [loaTomMy odopmiieHHIo
HACJICJICTBEHHBIX IIpaB Ha JOJIO0 yMEPUIEro Cynpyra B COBMECTHO HaXXHUTOM
MMYIIECTBE JOJDKHO TMPEAIIECTBOBaTh OIpEAeieHUue OSTOM JI0JM, KaKk 3TO
3akpemieHo B cratbe 1150 'K PO. [Ins pemenus stoit mpobieMbl HEOOX0oauma
yérkas ¢opmMa OTKasza OT BbIeNa CYNPYKECKON J0JIU, OJTHAKO Ha MPAKTUKE TaKHE
JIOKYMEHTBI COCTABJISIFOTCS PEIKO, YTO CO3/AET PUCKH ISl HOTapuycoBy» [17].

dopManbHO 3asBICHUE TEPESKHUBIIETO Cynpyra o(opMiIsSeTcs aHAaJIOTHYHO
cilyyaro, Korja oba cympyra HaxoJsTcsl B Opake U >KeJarT 3apUKCUPOBAThH CBOU
JIOJJM B COBMECTHOM MMYIIECTBE. YKa3aHHOE 3asBJICHUE CTAHOBUTCS 4YaCThIO
MaTepUaJioB HACJIEJACTBEHHOIO JieJla M CIYXKUT OCHOBaHUEM ISl JlallbHEUIIEeTo
IOpUINYECcKOT0 0OpPMIICHUS TIPaB Ha UMYIIIECTRO.

Cnenyer OTMETUTb, YTO JOJIEBOE€ pA3JCICHUE B paMKaxX COBMECTHOTO
MMYIIECTBA CYIIPYTOB BO3MOXHO HCKIIFOUUTENIBHO B pa3zmepe 1/2 4acTu, NOCKOIbKY
MMEHHO Takas JO0Jisl MPUHAMICKUT KaXKIOMY U3 CYNPYTOB COTJACHO CEMEUHOMY
3aKOHOJIATEIHCTBY, €CJIM MHOE HE YCTAHOBJIICHO OPavyHBIM JIOTOBOPOM.

B pamkax percTByromero 3akoHoaarenbcTBa Poccuiickon ®enepanuu
Mpolelypa BBIJIAYM CBUJIETEIHCTBA O IMpaBe COOCTBEHHOCTH HA JOJIO B OOIIEM

UMYILECTBE CYIIPYIOB BKJIFOYAET CIIEIYIOIINE ITallbL:
43



nojiaya MUCbMEHHOTO 3asiBJICHUS] B HOTAPUAIbHYIO KOHTOPY. 3asiBICHUE
JOJDKHO COJIEpXaTh MPOCKOY O BbIIAYE CBUAETENIBCTBA W YKa3aHUE
KOHKPETHOTO O0OBEKTa HEIBI)KMMOCTA WJIM HMHOTO HMYIIECTBA, B
OTHOUIEHUHU KOTOPOTO OCYIIECTBIISIETCS BBIACICHUE JIOJIH;
npe/iCTaBlICHUE IPaBOYCTaHABIIMBAIOIINX JIOKYMEHTOB,
NOATBEpKAAOMUX (aKT MPUHAIICKHOCTH HMYIIECTBA K COBMECTHOM
COOCTBEHHOCTHU: CBUIETEIBCTBO O PErUCTpallMKi Opaka, JOTOBOP KYILIU-
MPOIaXKH, TAPEHUSI, IEPEIATOYHBIN aKT;

MPEAIOCTABIIEHUE COTJIACHS BTOPOrO CyIpyra, €Cily paHee COBEpILAIUCh
CHCJIKM C JaHHBIM HMMYIIECTBOM JHOO IJIAHUPYETCS €ro AajbHeuIee
pPacnopsKEHHUE;

oopMiIeHUE [TOKYMEHTa: HOTAPUYC COCTABISET MPOEKT PEIICHUS O
BbIJlau€ CBUJIETEILCTBA O IpPaBe COOCTBEHHOCTH Ha JOJIO B OOIIEM
HMMYIIECTBE;

JUYHOE MPUCYTCTBUE U MOJANMMUCAHUE JOKYMEHTA CYNpPYyramu, €Ciiv pedb
UJET O BBIJICJICHUU JI0JIEH B miepuojl Opaka. B ciaydae cmepTtu ogHOro U3
CYyHpyroB JOCTATOYHO MOAMUCH MEPEKUBILIETO CYNpPyra;
rocyJapCcTBEHHasi PErucCTpalus TMpaBa JOJIEBOM COOCTBEHHOCTH B
yIOJIHOMOYEHHOM opraHe — Pocpeectpe. Ilocime yaoctoBepeHus
HOTapUaJIbHOTO JOKYMEHTAa OH HAIMpaBJISIETCS Ha TOCYAapCTBEHHYIO
PETHUCTPAIIUIO, TTOCJIE Yero MPaBO COOCTBEHHOCTH CUUTACTCS IOPUTUIECKU

0(OPMIICHHBIM.

Kak Tombko BbIIACTCA CBUIACTCIILCTBO, HOTAPUYC HCCCT 0053aHHOCTh

HalpaBUTh B OpraH perucTpaluy IMpaB 3asBJIICHHE HAa TOCYIapCTBEHHYIO

perucrpanuro IipaBa, BMCCTC C H€O6XOI[I/IMBIMI/I JOKYMCHTAMU B JJICKTPOHHOM

(¢opMmate. DTO AOHKHO OBITh BBIIIOJHEHO HE MO3/IHEE 3aBEpIICHUs pabodero JHs,

Koraa 0610 0POPMIICHO CBHIETETLCTBO.

B clIydac, €CJIM 110 MPHUYNHAM, HC 3aBHUCAIIUM OT HOTapHycCa, HCBO3MOXKHO

MPEIOCTAaBUTh TOKYMEHTHI B 3JIEKTPOHHOU (popMe, OH 00s13aH nepeaTh 3asiBJICHUE

44



U TpuiaraeMbple MaTepuaibl B OyMakKHOM BHJAE B PETUCTPUPYIOIIMN OpraH He
No3JHee ABYX paboumX JHEH, HAUWHAas C JaThl BbIJAYHM CBUIETENILCTBA.

Paccmotpum nipumep u3 cyneoHoi npaktuku. «Hacnegnukamu K sBisuimch:
€ro ChbIH OT IepBoro Opaka — B, koTopomy Takske ObLiia BbiAeneHa 1/2 1ons B mpase
COOCTBEHHOCTH Ha 3eMeJbHBIN y4acTok, u nepexusiias cynpyra — ®MO3. Ognako
Cyl mOpuiiénl K BBIBOAY, 4TO 1/2 nonst B mpaBe COOCTBEHHOCTH Ha CIOPHBIM
3€MEJIbHBIM y4acTOK MPUHAUICKUT UCTIY KaK MEPEKUBIIEH Cypyre, U MOTOMY He
BXOAUT B HACIEICTBEHHYI0 Maccy. ClenoBaTelnbHO, BBIACICHUE 3TOW IO
IIPOU3BOAMTCS 10 OTKPBITHS HACIEACTBA, a ocTaBliasica 1/2 gons yxe obOpasyer
HACJIEICTBEHHYIO Maccy, KOTOpasi paclpenessieTca MeXay HacleqHUKaMH MepBOI
ouepenu. [lockonbky B, Kak HaclIeTHUK IEPBOM OYEPENH, TPUHSII HACIEACTBO, EMY
JIOJDKHA ObITH mpenocTaBiieHa 1/4 nosns B mpaBe COOCTBEHHOCTH Ha 3€MENbHBIN
y4acTOK, TaK KakK €ro HacJEACTBEHHas JOJI OIPEAEISCTCS IOCIE BbIICICHUS
cynpyxeckoit gonmu. CoorBerctBeHHo, D03 Ttaxxke npuHamiexur 1/4 monst B
HaCJIEJICTBEHHOUM Macce, TOMUMO 1/2 cynpyKecKou JOJIH.

CBugerenscTBa 0 IpaBe Ha HACIEACTBO, BbIIaHHbIE HOTapuycoM 29.07.2022
rojia, B KOTOPbIX J0JM UCTHa U B Obutn ompeneneHsl mopoBHY (mo 1/2), Obuin
MPU3HAHBl YACTHYHO HEJIEUCTBUTEIBbHBIMU, ITIOCKOJIbKY OHH MPOTUBOpPEYAT HOpMaM
CEMEHHOTO0 M TPAXKIAHCKOIO 3aKOHOAATENbCTBA, PETYIMPYIOIIUM BOIPOCHI
COBMECTHOM COOCTBEHHOCTHU CYNPYroB M TMOPSAIOK HacieaoBaHus. Takke ObuH
MPU3HAHBI MOICKAIINMU KOPPEKTUPOBKE 3amucu B EAMHOM rocyaapCTBEHHOM
peectpe HenBrxkumoctu: 3a @PUO3 coxpansiercss 1/2 n1oas B CUIly CYNpPYKECKOTO
npaBa u emé 1/4 nonst B mopsiake HacieI0BaHusA, TOT/Ia Kak 3a HaclaeIHUKaMu B —
ocrtapmasics 1/4 nons.

Takum 00pa3om, CyJ1 YaCTUYHO YAOBJIETBOPHI UCKOBBIE TpeOoBanus GUO3,
IPU3HAJ 3€MEJbHBI YYaCTOK COBMECTHO HAXXKUTBIM HMYILECTBOM CYIPYTOB,
BBIICTIIII CyNpYyKecKyto om0 uctua (1/2), uckimounn e€ U3 HacleACTBEHHOMN
Macchl, TpU3HAI CBUJETEIbCTBA O I[paBe Ha HACJIEACTBO YacCTHUYHO
HEJCUCTBUTEIBHBIMU, @ TaK)Ke 005321 BHECTU COOTBETCTBYIOLIME HW3MEHEHMS B

EI'PH. BMecte ¢ TeM cya OoTKa3ail BO B3bICKAHUU JOMOJIHUTENIbHBIX TPeOOBAaHUH,
45



KacaloluXcsi aBTOMATUYECKOTO MpPHU3HAHUS 3a HUCTHOM 1/4 [07AM B MOpsaKe
HacienoBaHus Oe3 yuyéra 10au B, MOCKOJIBKY JTaHHBIE TOJIOKEHHS 3aTparuBaroT
WHTEpPEChl OTBETYMKOM, HO HE OBUIM JODKHBIM 00pa3oM OOOCHOBaHBI U
MOJAepKaHbl JOKAa3aTEILCTBAMU CO CTOPOHBI UCTHA» [23].

JlaHHBIHM pUMeEp OTYEPKUBAET BAXKHOCTH COOJIIO/IEHUSI POIIEAYPHI BbIIAUH
CBUJIETEJIBCTBA O MIPABE COOCTBEHHOCTH Ha JIOJII0 B 00IIEM UMYILIECTBE CYIPYIOB,
0053aTebHOCTh Pa3bsICHEHUSI HOTAPUYCOM BCEX MpaB MEPEKUBIIETO CYyIpyra, a
TaK)kK€ HEOOXOJAMMOCTb TOYHOT'O MPUMEHEHHUS HOPM CEMEHHOr0 U Tpa)KIaHCKOTO
3aKOHOJATEIbCTBA MPU O(GOPMIEHUM HACIEICTBEHHBIX IMPaB Ha HMYIIECTBO,
Ha)XUTOE B Opake.

Takum o0pa3om, Bbl1aua CBUAETENIBLCTBA O MPaBe COOCTBEHHOCTH Ha JIOJIIO B
oOlIEM HMYUIECTBE CYIPYrOoB SBISIETCS BAaXKHOM MpPOLEAYpOd, Tpedyromen
CTpPOTOro COOJIOJICHUS KaK HOTapUaAIbHBIX, TAK U CEeMEHHBIX HOpM. OHa HaIlpaBJieHa
Ha 3allUTy MMYIIECTBEHHBIX HWHTEPECOB CYNPYTOB M 0OECIeUUBAET YETKOE

pasrpaHniuCHUC UX IIpaB Ha COBMCCTHO HAXKUTOC NMYIICCTBO.

3.2 HorapuajbHoe opopMiIeHHE KOPIIOPATUBHBIX NPaB CYyNIPYroB

B 2012 roay B I'paxxnanckuii koaekc Poccuiickoit denepannu ObUM BHECEHBI
MIONPABKH, MPEAYCMATPUBAIOIIME BKIIOYEHHE B CHUCTEMY HOPM TPaXAaHCKOTO
MpaBa peTyJUPOBAHUSA KOPIIOPATUBHBIX MTPABOOTHOIICHUM.

[Tox xopriopaTUBHBIMM OTHOIICHUSIMU MIOHUMAKOTCSI KaK BHYTPEHHHUE CBA3U,
BO3HHUKAIOIIME MEXKY YYAaCTHUKAMU KOPITOPALIUM ITPY OCYILECTBICHUU YITPABJICHUS
Y KOHTPOJISL HAJl ACATEILHOCTHIO IOPUANYECKOTrO JIMIA, TAK U BHEIIHUE ACTIEKTHI,
CBSI3aHHBIC C YUYpEeXKJCHUEM, (DYHKIMOHUPOBAHUEM U JIUKBUJAIMECH TaKUX
OpraHu3aIuu.

I'paxxnanckoe 3akoHomaTenbcTBO P® ycraHaBnuBaeT OOIIME MPUHIIUIBI
y4acTusi CyOBEKTOB TI'pakJIaHCKOrO 000pOTa B Pa3IMYHBIX MPABOOTHOIICHUSX,

onpeaAciiACT OCHOBAaHHA BO3HUMKHOBCHHA, HU3MCHCHHA MW IIPCKPAIICHUA JTHUX
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OTHOUIEHUH, a TAKXKE COJEPKUT MOJIOKEHHUSI, PErYJIUPYIOIINE PABOBOU CTATyC U
00513aHHOCTH JIUI], BCTYNAIOIINX B KOPIIOPATUBHBIE B3aUMO/ICHCTBUA.

OTHoOIIEHHST MEXIYy CyNpyraMu HEpEIKO BBIXOAST 33 PaMKH CEMEWHOro
3aKOHOJATEIbCTBA M MPEANOJAraloT HAJWYUE HE TOJBKO CEMEHHBIX, HO U
MPEeANPUHUMATENILCKUX, KOPIOPATUBHBIX MPAaBOOTHOILIEHUHA. B coBpemMeHHOU
MIPaBOBOM HayKe aKTUBHO OOCYXKIAIOTCS BOMIPOCHI peain3allii KOPIMOPATUBHBIX
npaB CymnpyroB B mepuoj Opaka. [Ipu mpaBoBOM peryaMpoBaHUU BO3HHKAIOT
CIIOKHOCTH, CBSI3aHHBIC C MPABOBOM MPHUPOJON JaHHBIX IMpaB, MOPSAKOM HX
opopmIIeHUSI M cHoco0aMM peanu3aluu. IJTO OOBICHSIETCS TEeM, YTO Y4acTue
CYNIPYTrOB B KOPIIOPAaTUBHBIX OTHOIIECHHUSX HMMEET MEKOTPACIEBYIO IMPUPOIY, a
B3aMMOCBSI3b CEMEMHOI0 M KOPIIOPATUBHOTO MPaBa HEIOCTATOYHO U3yUYECHA.

B coorBerctBuM ¢ monoxenusmu CeMenHoOro kojnekca Poccuiickon
denepaliid UMYIIECTBO, HAXUTOE CyNpyramMu BO Bpemsi Opaka, SIBISETCS HX
COBMECTHOI COOCTBEHHOCTBIO, €CIM MHOE HE YCTAHOBJIEHO OpauyHbIM JI0TOBOPOM.
Takum 00pa3om, 10715 B yCTABHOM KaluTalle 00IIecTBa, IPUOOPETEHHASI OJTHUM U3
CynpyroB B Iepuoj Opaka 3a CUET OOIIUMX CPEJICTB, MOXKET OBITh OTHECEHa K
COBMECTHOM COOCTBEHHOCTH, UTO BJICUET 3a COOOM HEOOXOAUMOCTH MOJTYyUYEHHUS
corjacusi BTOpPOro CyIlpyra Ha COBEPILEHHE ONPEIEIEHHBIX CIEN0K. B yacTHOCTH,
crathsi 35 CK P® yka3piBaeT Ha TO, YTO PACTHOPSIKEHUE OOIIMM HMYIIECTBOM
JOMyCKaeTcss 1Mo OOOIJHOMY COIJIaCHI0, €CIIM HWHOE HE MPeayCMOTPEHO
corjameHnueM Mexay cynpyramu [31]. AHanornunoe TpeboBaHHE 3aKPEIIICHO U B
®denepanbHoM 3akoHe «O0 001IecTBaX ¢ OTPAaHUYEHHONM OTBETCTBEHHOCTBIOY, II€
TOBOPUTCS, YTO OTUYXICHHUE JIOJIM OJHOMY M3 YYACTHUKOB WJIM TPETHUM JIMIIAM
TpeOyeT MUCbMEHHOTO COTJIacusl APYToro Cynpyra, 3aBepeHHOr0 HOTapUaIbHO.

Horapuanbnas ¢opma Takoro corjacuss He sBIsercd (popMaiabHOM
MPOLIETyPON — OHA CITYXKUT BaKHOU TapaHTHEW MPaBOBOW OE30MAaCHOCTH IS BCEX
YYaCTHHKOB cienku. Horapuyc, yaocTtoBepsis coryiacue, MpOBEPSIET HE TOJIBKO
JUYHOCTh OOpaTUBILETOCS JIMIA, HO U OOCTOSTENIHCTBA MPUOOPETECHUS [OJIH,
HaJIM4Kre OPavHOro JOTOBOPA, a TAKKe MHPOPMUPYET 0 BO3MOXKHBIX TOCIEIACTBUIX

COBEPILIAEMON CHAEJIKH. DTO IMO3BOJIIET MUHUMM3UPOBATh PUCKH OCIAPUBAHUSA
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CHENKH B OyAyIieM CO CTOPOHBI BTOPOTO CYMpyTa, KOTOPHIA MOT OBbI 3asBUTH O
HapyIIeHUU CBOUX IMTPaB HA COBMECTHOE UMYIIIECTBO.

Oco0yt0 CIOXHOCTh MPEACTABISET MpaBoBas KBaIM(HUKAIUA HEKOTOPBIX
KOPIIOPaTUBHBIX JIEUCTBUNA, HAmpuUMeEp, BBIXOJ ydacTHHUKa u3 oOmiectBa. Ecnu
JTAHHOE JIEWCTBHE PACCMATPUBAETCA KaK OJHOCTOPOHHSSA CJHIEJKa, TO OHO MOXKET
OBITH OCIIOPEHO JPYTUM CYIPYrOM B Clydyae OTCYTCTBHUS ero corjacus. [Ipu stom
cyneOHast MpaKTHUKa TOKa3bIBAET, YTO CY/Abl CKJIOHHBI MPU3HABATH TAKUE JIEHCTBHS
CICJIKaMH, CBSI3AHHBIMU C PACIOPSKEHUEM COBMECTHBIM HMYIIECTBOM, UTO
MoApa3yMEBACT HEOOXOIUMOCTh MPEAOCTaBICHUS HOTAPUAIBHOTO COTJIACHUS.
OpnHako, yUUTHIBasi, YTO 1I€JIb BBIXOJA U3 OOIIECTBA HAMpaBJICHA HA MPEKPAIICHHUE
KOPIIOPaTUBHBIX TMPABOOTHOLIEHUW, @ HE HAa OTYYXKJICHHE HMYLIECTBA, MOYKHO
YTBEPXkKIaTh, UTO B JAHHOM ClIy4ae COIJiacue BTOPOTo cynpyra He TpeOyercs. Takoi
MOJIXOJ1 MO3BOJIIET 00JIee TOUHO OMPEEIUTh MPUPOAY KOPHOPATUBHBIX CHIEIOK U
WCKJIIOYUTh M3JIMIIHEE BMEIIATEIbCTBO CEMENHOTO MPaBa B BONPOCHI YIPABICHUS
KOMITAaHUEH.

Cynipyru, BIaJeromne akiusiMA WK JOJISIMU, MOTYT OKa3bIBaTh BIUSHUE HA
yIpaBjieHUE KOMIIAHHWEH, HampaBisiTh, ONPENEIsATh HAMpaBieHUs €€ pa3BUTHS, a
TaK)K€ Y4aCTBOBATh B PEIICHUH BOTPOCOB, CBA3AHHBIX C pacIipeiesieHueM MPUObLIH,
BBITUIATOM JTUBUJICHJIOB UM BO3MEIICHHEM BO3MOXKHBIX YOBITKOB. B ciyuae, ecnu
OJIUH W3 CYIpPYr OCYIIECTBIISET KOPIOpaTUBHBIC MpaBa B Mepuoj Opaka, Takue
JIEUCTBUSL MOTYT TOBJI€Yh 32 COOOW IMPaBOBBIE MOCIEICTBUS, 3aBUCAIINE KAK OT
COJIEpKaHMsI W XapakKTepa HTUX IpaB, TaK M OT pPEKUMa HMYIIECTBEHHBIX
OTHOILICHUMN MEXAY CYyIpyraMH.

[IpennpuHumarenbckass — JESITENBHOCTh  CYNPYKECKUX  Map  HOCHUT
KOMIUIEKCHBIA XapakTep W JO0 CHX IMOp HEJAOCTaTOYHO pEryaupyercs Ha
3aKOHOAATEIbHOM YpoBHE. IIpr 3TOM MPUOPUTET B TAKUX CUTYyaLHSIX OTHACTCS
KOPIIOPaTUBHBIM OTHOILICHUSIM, KOTOPBIE BBICTYMAIOT OCHOBOIOJATAIOIIUMH 10
CpaBHGHHMIO ¢ ceMeHHbIMU acrnektamu. (OCHOBHas I1eidb  peaau3aiuu
KOPIIOPaTUBHBIX IpPaB 3aKJIIOYAETCS B MOJIYYEHHHM J0XO0Ja, pa3sMep KOTOpPOro

HaIpsIMYIO 3aBUCUT OT 00bEMa MPUHAMISKAIIMUX JUILY J0JIEW UM MaKeTa aKiuu.
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Brazenbiibl 1071€i yCTABHOTO KanmuTajaa OCYIIECTBISIOT KOPIIOPAaTUBHbIE MpaBa 1o
YIPABJICHUIO OOILIECTBOM M MOJIYYEHHIO JWBHUJICHIOB. BO3HMKaromKMe mpu 3TOM
KOJUIM3UU TpeOYIOT MPUOPUTETHOTO MPUMEHEHUSI HOPM KOPIOPATHUBHOTO H
IPaKJaHCKOIO MPaBa.

Ha nanHbIil MOMEHT B FOPUANYECKON HAYKE HE CIOKUIOCh €IMHOTO MHEHUS
O MPaBOBOI CYIIHOCTU 3asiBJICHHUS O BBIXOJIE M3 COCTaBa YYaCTHHKOB OOIIECTBA.
OmHu  SKCHEpThl  CKIOHSAIOTCA K TOMY, 4TOOBI paccMaTrpuBaTh €ro Kak
OJIHOCTOPOHHIOIO CHIETIKY, TOTJIa Kak Jpyrue MpHUAal0T eMy 3HaueHHe OOBIYHOTO
BBIpAXEHUS BOJIM JMla. B cuTyaluu, Korjaa Takoe 3asiBJI€HUE TPU3HAETCS UMEHHO
CHCJIKOM, BTOPOM CyNpyr MoJiydaeT IpaBO IMOTpeOOBaTh €€ OcClapuBaHUs B
CylIeOHOM TOpsiIKE. AHATN3 MPAKTUKW MPUMEHEHHSI HOPM TpaBa MOKa3bIBAET, UTO
CyJIbl 3a4aCTyI0 PACLEHUBAIOT NIepeaavy A0JIU JPYTMM YYacTHHKaM O0IecTBa WM
e€ pacnpenelIeHHe MEXAY HUMH KaK paclopsKeHHEe UMYIIIECTBOM, HAXOISIIIIUMCS B
COBMECTHOI cOoOCTBEHHOCTH CyrpyroB. Ecium Oyzaer moka3aHo, yTo 1OJ00HOE
JIEHCTBHUE COBEPIICHO 0€3 coryiacus BTOPOM CTOPOHBI, CYHIECTBYET BEPOSITHOCTH
IPU3HAHUS TAKOW CJHEJIKM HUYTOXHOW WM OCHOPUMOM B 3aBUCUMOCTH OT
oOcrosaTenbcTB nena. Kak cieactBue, ObIBIIMKM y4acTHUK OOIECTBA MOXKET ObITh
BOCCTAHOBJIEH B CBOMX ITpaBax Ha JOJII0.

BwmecTe ¢ Tem, ipenicTaBiseTcs, 9To BBIXO]T U3 OOIIECTBA U OTUYKICHUE 10U
HafpaBJICHl B  MEPBYID Ouepeb Ha MPEKpalleHUe  KOPIMOPaTUBHBIX
MPABOOTHOIIECHUN MEXIY YYACTHUKOM M OPUAUYECKHM JIMIIOM. VIMyllleCTBEHHbIE
acCmeKkThl B JJAHHOM CJlydyae HE MMEIOT pemiatrouiero 3HadeHus. Mcxoas us storo,
MOHO BBIJICJIUTh CIEAYIONIME BHUIbI KOPHOPATHUBHBIX CACJIOK C YyYacTUEM
CYIIPYTOB:

— CIeJKHU, CBSI3aHHBbIC C peau3alueld MpaB YIPaBJICHUS B paMKax

Kopriopanuu. Takue IelcTBUS HE 3aTparuBalOT UHTEPECHl BTOPOTO Cymnpyra

178 COOTBETCTBEHHO, HE TpeOyroT ero corjiacus;

— CHEJIKH, MPEIoJiaralolue pacnopssKeHUe MUMYIIECTBOM WM JOJIIMH B

HeM. JlaHHBIE NMEHCTBUS 3aTParuBarOT PEXUM COBMECTHON COOCTBEHHOCTH
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CyInpyroB, MOATOMY HX COBEPIIEHWE BO3MOXXHO TOJIKO MPH HAJIWYUU

COTJIACHsI BTOPOU CTOPOHBI.

IlepBast rpynma peryaupyercss HOpMamMu KOPHOPATHUBHOTO IIpaBa U HE
MTOJUUHSETCA TIOJOXKEHUSAM CEMEWHOTO 3aKOHOAATeNbcTBA. KO BTOpOHM rpyrre,
HA00OpOT, MPUMEHSAIOTCS TMpaBuja, Kacalolluecs paclopsHKEeHUS COBMECTHOM
COOCTBEHHOCTBIO, M TpeOyeTCcsl coryiacue BTOpOro cymnpyra. Takum oOpazoM, Jis
BBIX0/Ia U3 OOIIECTBA TAKOE COTJIACHE HE SIBISIETCS 0053aTEIbHBIM.

Hamvune pomu B yCTaBHOM KamuTale KOMMEPYECKOW OpraHu3aluu
MPEOCTaBIsICT OJHOMY M3 CYINPYTOB OCOOBIM MPaBOBOMl CTaTycC, BKJIIOUYAIOIIUI
BO3MOXXHOCTh y4acTHsl B YIPaBICHUH OOIECTBOM, MOJTYYEHUH YAaCTH MPUOBLIN U
MPOYUX HMMYIIECTBEHHBIX Oyiar. B pamkax OpauHbIX OTHOIIEHHUN o0a mapTHEpa
CTPEMSTCA K pealiu3allii CBOMX HHTEPECOB B TECHOM B3aMMOCBS3U, UCXOAS W3
oOuux neneit. OHAKO BOIMPOCHI PETYIMPOBAHUS KOPIOPATUBHBIX MPAB CYyNpPyroB
OCTalOTCA HEAOCTAaTOYHO YPEryJIMpPOBAHHBIMM Ha 3aKOHOJATEIBHOM YpPOBHE.
[IpakTrka UX peanu3alnuy CTPOUTCS, KaK MPABUJIO, HA OCHOBE TIOCTUTHYTBIX MEXIY
CyIpyramu JIOTOBOPEHHOCTEM, a ACUCTBUS 110 YIIPABICHUIO U PACHOPSIKEHUIO J10JIEN
Yalle BCEro OCYIIECTBIISIET TOT CYNPYT, KOTOPBIN SBIISIETCA €€ HEMOCPEACTBEHHBIM
BJIAJICTIBLIEM.

[IpuHsTHE cHEnUaIbHBIX HOPM, PErYJHUPYIOMIMX YKa3aHHbIE OTHOLIEHUS,
Mo3BoJIUT Oosiee 3P(HEKTUBHO pa3peliaTh BO3ZHUKAIOIIME MPOTUBOPEUUS MEXKIY
MOJIOKEHHUSIMUA CEMENHOT0, KOPIOPATUBHOTO U TPEANPUHUMATENILCKOTO npasa. [Ipu
ATOM MPUOPUTET B TAKUX CUTYAIUAX JTOJKEH ObITh OTJIaH KOPIIOPATUBHBIM HOPMaM,
MOCKOJIbKY MMEHHO OHHU O0eCTeUMBAIOT HAJJICKAIYIO 3alllUTy WHTEPECOB BCEX
Y4aCTHUKOB IIPAaBOOTHOILICHUH.

HotapuansHoe odopmieHrne KOpIOpaTUBHBIX IMpaB CYNpPYroB HUIrpaeT
KITFOUEBYIO POJIb B 00€CIIeUeHNN CTaOUITLHOCTH, 3aKOHHOCTH U CTIPABEIJIMBOCTH B
chepe ceMeiHO-KOPIOPATHUBHBIX OTHOIIEHUH. [Ipr 3TOM Ba)KHO COXpaHATh OaaHC
MEXly MHTEpEeCaMHu CYMNpPYroB, YYaCTHHUKOB OOIIECTBA M TPEThUX JIHIl, & TAKKeE

pasBuBaThb IIPABOIIPUMCHUTCIIbBHYIO IIPAKTUKY B  HAIPABJICHUW I[IPHU3HAHUSA

50



IIPUOPUTETA HOPM KOPIOPATUBHOTO IPaBa IPU PEUIEHUN BOIPOCOB yIPAaBJIECHUS,

OCTaBJIsIA CEMENHOMY IPABY PETYIMPOBAHUE UMYLIECTBEHHBIX MTOCIEACTBUAMN.

3.3 Coracue cynpyra, ObIBIIEr0 CyNpyra Ha BOIPOChI, Kacalomuecs

HeCOBEePIIEHHOJIETHET0 pedeHKa

B COBpeMEHHOM pOCCHUHCKOM CEMEMHOM 3aKOHOAATENIBCTBE BOIPOCHI,
CBS3aHHBIE C BOCIIUTAHUEM, COJICPKAHUEM U 3alMTON MPAB HECOBEPUIEHHOJETHUX
JeTel, 3aHUMAlOT LEHTpaJlbHOE MecTOo. B paMkax peryiaupoBaHHs CEMEHHBIX
IPABOOTHOUIEHUH 0c000€ 3HaYeHHE MPUOOpPETaeT MHCTUTYT COIVIACUsl OJHOIO W3
ponuTeneil — cynpyra Wi OBIBIIETO Cylnpyra — Ha COBEPIICHHE OIpeaesIEHHBIX
NneicTBUil B MHTepecax peOEHKa. J[aHHBIH MHCTUTYT BBICTYNAET KaK MEXaHU3M
o0ecrnieueHnsl paBeHCTBA POUTENbCKUX MPaB, TAK U rapaHTUEN 3alIUThl UHTEPECOB
peOEHKa, MOCKOJBKY IMpEAroiaraeT ydyactue OOOMX poOJuTelIed B MNPUHSATUU
pEeLIeHUH, 3aTParuBarOIINX €ro )KU3Hb U pa3BUTHE.

Cornacao cratee 63 CemeniHoro xkoaekca Poccuiickot @exnepanum,
POJIMTEIN UMEIOT PaBHBIE MPaBA U 00A3aHHOCTH B BOCIIUTAHUHU U Pa3BUTUU PEOEHKA,
a BCE pElICHMs, Kacaloluecs >KU3HM M BOCIWTAaHUS HECOBEPILECHHOJIETHETO,
JOJDKHBI MPUHUMAThCSI MMU COBMECTHO, MCXOAS M3 MPUHIMIA HAWIYYILIEro
uHTepeca pedb€nka [31]. ITo nmosgoxkeHre pacnpoCTpaHIeTCs KaKk Ha HAXOASIIUXCS B
Opake poauTeleld, Tak M Ha TeX, 4el Opak pacToprHyT. Takum oO6pazom,
IpEeKpalieHe CEeMEHWHbIX OTHOUIEHUH MEXIYy PpPOIUTEISIMU HE JIMIIAET HUX
PaBHOIIPABHOT'O Y4aCTHUs B BAXKHBIX BOIIPOCAX, CBA3aHHBIX C )KU3HBIO peO&HKa. [1pu
3ToM CeMENHBI KOJIEKC HE COIEPKUT MCUEPNBIBAIOIIETO MEPEYHsl CUTyallHi, B
KOTOPBIX 00513aTeIbHO TpeOyeTcs coriaacue BTOPOTro POAUTENS, YTO MPEIOCTABIISAET
LIMPOKYIO TPAKTOBKY JTAHHON HOPMBI HA MPAKTHKE.

OpHako ecTh ciiy4yau Korjaa 0e3 MUCbMEHHOTO COTJIacusi BTOPOTO POAMTENS
COBEPIIECHNE OMNPEACIEHHBIX HOPUANYECKH 3HAYMMBIX JIEWCTBHII HEBO3MOXKHO.

Hampumep, pacnopspkeHre HMYIIECTBOM HECOBEPIICHHOJETHETO JOMYyCKaeTCs
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TOJIBKO C COTJIACHS JPYTOro POAUTENSI, OPOPMIIECHHOTO B HOTapuanbHOU hopme. M3
cT. 31 CemeitHoro konekca P® crnemyer, 4To BOIMPOCH MaT€PUHCTBA, OTLOBCTBA,
BOCIIUTaHUs, 00pa30BaHMsI JIET€d W JAPYTHU€ BOIPOCHI KMU3HU CEMbU PEIIAOTCS
POAUTENSIMU COBMECTHO HCXOAsl W3 MpUHIMMNA paBeHCTBa poautenedt [31]. B
cootBercTBUM ¢ 4. 3 cT. 60 CemeliHoro kojekca P® 1mpu oCylIeCTBICHUU
pOAUTENSIMA TOJHOMOYMH TIO YIPaBICHUIO HMYIIECTBOM peOeHKa Ha HHUX
PacCIpOCTPaHSIOTCS IPaBUJia, YCTAHOBJIEHHBIE IPAXIaHCKUM 3aKOHOIATEIILCTBOM B
OTHOILICHUH PACIIOPSKEHUS UMYIIIeCTBOM MojonedHoro [31] (ct. 37 I'paxaaHckoro
kojekca P®). B coorBerctBuM ¢ 4. 1 c1. 26 I'paxkmanckoro konaexca P®
HECOBEPIIICHHOJIETHHE B BO3pacTe OT 4YEThIPHAAIATH 10 BOCEMHAJAIATH JIET
COBEpUIAIOT CHIEJIKH, 3a UCKIIOYEHUEM Ha3BaHHBIX B II. 2 HACTOSIIEH CTaTbH, C
MUCHbMEHHOIO COTJIacusl CBOMX 3aKOHHBIX TMpEJCTaBUTEICH — pOAUTENEH,
yChIHOBUTENEH WM mnoreuntened [3]. Mcxons W3 NMpUHLMIA PABEHCTBA IIPaB
poauteneil B OTHOIIEGHWU JI€TeH M BEPXOBEHCTBA MHTEPECOB peOEHKa Mpu
YIOpaBJIEHUU €T0 UMYIIECTBOM POJAUTEISIMHU, a TAKXKE B IEISIX HEMOCPEICTBEHHOM
3aIUTHI )KWJIHUITHBIX U UMYIIECTBEHHBIX MTPaB PeOCHKA BHISICHEHNUE OPTaHOM OIEKH
Y TIOTIEYUTEIHLCTBA MHEHUSI BTOPOTO POJUTES SBJISIETCS HEOOXOIUMBIM.

Takas wmepa HampaBieHa Ha oOOeCHEYeHHE JOMOTHUTEIBHON 3alUThI
MMYIIECTBEHHBIX IMPaB HECOBEPUICHHOJETHErO0 W MPEIOTBPAIEHHE BO3MOKHOTO
3JI0yNOTPEOJEHUSI CO CTOPOHBI OJTHOTO U3 pOoJUTENeH. AHAIOTMYHBIE TPEOOBAHUS
MOTYT OBITb MPUMEHEHBI M K JPYTrUM JCHCTBUSAM, HWMEIOIIMM CYIECTBEHHOE
3HAUYCHUE [JIs JKU3HU pPeOEHKA, HampuMmep, HU3MEHEHHI0 MECTa >KUTEJIbCTBA,
O(QOpPMJICHUIO 3arpaHUYHOI0 TACHOpTa, OTIpaBKe peOEHKAa Ha JUIUTEIbHOE
oOy4YeHHEe W JICUCHHE 32 pyOekoM Oe3 COTIPOBOKICHHSI BTOPOTO POTUTEIS.

BaxxHo momuepkHyTbh, 4TO TpeOOBaHHE MOJIYYEHHUS COIJIAaCHsl Cynpyra Wiu
OBIBIIIETO CyNpyra He SIBJIIeTCS a0CONIOTHBIM M MOKET OBITh MPEOI0JICHO B CIIydae
BO3HUKHOBEHHUS CIOPA MEXIAY POAUTEISIMU. B Takux CUTyalMsiX pelieHUue O TOM
WIM WHOM JIEWCTBUM B HMHTEpecax peOEHKa MPUHUMAETCS CYAOM, KOTOPBIU
PYKOBOJICTBYETCS UCKJIFOUHTENIbHO MHTepecamu pebdénka. [lpu stom cyn obs3an

YUUTBIBATb MHCHHC CaMOI'O p€6éHKa, CCJIM €EMY HCIIOJIHMUIIOCH JACCATH JICT, 4@ TAKIKC
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OIICHUBATh (HAaKTHYECKUE OOCTOSTENHCTBA, XapPaKTEP B3aMMOOTHOIICHUA MEXITY
ponuTensiMid W peOEHKOM, YpOBEHb MATEPUATBLHOTO H SMOIMOHAIBHOTO
oOecrieueHusl, YCJIOBHS TPOKUBAHUS W Jipyrue (akTopbl, BIUAIOINIME Ha
0JIaronojayyne HECOBEPIICHHOJETHEr0. TakuMm o0pa3oM, XOTS COIVIACHE BTOPOTO
poaUTENsE UMEET IOPUAMYECKOE 3HAUYE€HHE, OHO HE MOKET ObITh MCIOJIb30BaHO B
KauecTBEe MHCTPYMEHTA 3aBEJIOMO NMPOTHUBOPEYAIIIETO HHTEpecaM peOEHKa.

Henb3st HE OTMETUTH, UTO HA MMPAKTUKE BCTPEUYAIOTCS CIIy4ad, KOrAa OAUH U3
POAUTEIIEN YMBILUIEHHO OTKA3bIBAETCA 1aBaTh COTJIACHUE, IPENSATCTBYS pPEau3aliui
BAXKHBIX MpaB peOEHka. Hampumep, 0Tka3 OT NOANMCAHUS 3aBICHUS HA MOJyYEHUE
3arpaHUYHOrO Macnopta pe0EéHKa MOKET OTPaHUYUBATH €r0 BO3MOXKHOCTHU B cdepe
o0pa30BaHus, METUITUHCKOTO 00CITY>KMBAHUS WIH KYJIbTYpPHOTO pa3BuTHs. B Takux
CllydasiX 3aKOHOJATeNb MPEAYCMOTPEN BO3MOKHOCTh OOpAIEHHs B CyJl C HCKOM O
IPU3HAHUM JIEMCTBUM OJHOIO M3 POAUTENICH MPOTUBOPEYAILIMMU HHTEpPECAM
pebEnka, b0 O pa3pelieHUH COBEPIIUTh KOHKPETHOE JeicTBUE 0e3 coriacus
BTOpOro poautens. Cyl, paccMaTpuBasi Takue jena, 00s3aH YCTAaHOBUTh HAJIMUYUE
YBAXKUTEIbHBIX IPUYMH JUIi OTPAHUYECHUS y4acTHslT OOHOIO W3 POAWTENIEN B
MIPUHATUU PELLIEHHUS.

Kpome Toro, B OTAETBHBIX CHUTYalUSIX COIJIACHE OBIBIIIETO CYNMpPyTra MOMXKET
OBITH 3aMEHEHO JINOO JIOMOJIHEHO PEIICHUEM OpPTaHa OMEKH M MONEeYUTEIHCTBA UIIH
cyna. Hanmpumep, B ciiydae orpaHMueHUS WU JIMIIEHUS] POAUTEIIBCKUX MTPAB OJHOTO
U3 POJIUTENICH, €r0 y4acTHe B MPUHATUM PEIICHUN OTHOCUTEIBHO PEOEHKA MOXKET
OBITh OIPAHUYECHO WJIU MOJHOCTHIO UCKITIOUEHO. Takke opraH Ooneku MOXKET BbIAaTh
pa3pelleHrue Ha OMpeNesIéHHbIC JCHCTBUS B OTHOIICHUM peOEHKa, €Cclii BTOPOMU
POJIUTENh YKIIOHSIETCS OT WCIIOJIHEHHSI CBOMX OOS3aHHOCTEHW MO0 HaXOIUTCA B
CTaTyce HEeIeeCnoCOOHOro JMIA. OTH MEphl HaMpaBlieHbl Ha oOOecredYeHue
HEIMPEPHIBHOCTH BOCIIUTATEIHLHOTO MPOIIECCA U COXPAHEHUS CTA0OUIBHOCTH B )KU3HU
peOEHKa.

Bmecte ¢ TeMm, urHopupoBaHu€ HEOOXOAMMOCTH IOJIYYEHHS COIJIACHSs
BTOPOTO POAMUTENISI MOXKET TIOBJIEYb IOPUAUYECKUE MOCIEACTBUS, BKIIIOYAs

MPU3HAHUE COOTBETCTBYIOWIETO JACHMCTBUS HENEHMCTBUTENBbHBIM. Hampumep, eciu
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ONMH W3 pojauTene 0e3 coriacus BTOPOTO PACHOPAIWICS HMYILIECTBOM,
NpUHAIEKAIIMM PEOEHKY, Takas CIEIKa MOXKET ObITh OCHOpPEHAa B CyneOHOM
MOPSIJIKE IO 3asiBJICHUIO 3aMHTEpecoBaHHOTO Juila. Kpome Toro, cucremaruueckoe
HEYBaXEHUE K IpPaBaM BTOPOIrO POAMUTENS MOXKET MOCIYKHTb OCHOBAaHUEM [IJIS
U3MEHEHHUS] TOpsJKAa BOCIUTaHUA peOEHKA, BIUIOTH 1O Iepefayr peOEHKa Ha
BOCIIUTAHUE APYTOMY POJUTEINIO JIUOO YCTAaHOBJICHUS OTPAaHUYEHHOTO KOHTAKTA C
poIMTENEM, HAPYIIAIONIMM IpaBa peOEHKa.

PaccmoTrpuM  mpumep  Hecorjacusi  OBIBIIETO  Cynpyra Ha  BbI€3]
HECOBEPILIECHHOJIETHETO 3a Npeaensl Teppuropun Poccuiickont denepanmu.

«Hctenr ®UO1 obpatunace B JloHeukuid ropojckoir cyn PocroBckoit
00JIaCTH C UCKOBBIM 3asBiieHHEeM K 0TBeTUHKY P03 — cBoeMy ObIBILIEMY CYTIPYTY
— 0 pa3pelieHuH BbIe3Ja MX HecoBepuieHHoJieTHero chiHa P04 3a mpenens
Poccuiickoit ®enepanmu  6e3 ero cornacusa. Hcerenm ykaszama, 4ToO TmoOCIe
pacTopkeHus Opaka peOCHOK IMPOKUBAET C HEH, U OHA TUIAHHPYET OpraHU30BaTh
MOE3JKMA 33 TPAaHHUIly B LIENSAX OTAbIXA, pEaOWIMTALNH, KyJIbTYPHOTO Pa3BUTHUS U
ydacTusi B 00pa30BaTeIbHBIX MEPOTIPUATUSIX.

OTBeTuuK BO3paXkalsl MPOTHUB BbI€3/1a ChIHA 3a PYOEX, 3aBUB, YTO OMACAETCS
3a €ro 3J0pOBb€ U 0E€30MacCHOCTb, OCOOCHHO YUYUTHIBas HANPSKEHHYIO
MEXIyHapoAHyl0 00cTaHOBKY. OH mojan opuIMalbHOE 3asBJIECHUE B OTAEI IO
BorpocaM  murpammu  OMBJ[  Poccum o0 Hecormacum  Ha  BBIE3N
HECOBEPIICHHOJIETHETO, B PE3yJIbTAaTe Yero ObUI HAJIOXKEH 3aIlpeT Ha MepeceueHue
pebeHkoM rpaHuipl. OTBETYMK OTMETHII, YTO HE MPOTHB BbI€3JAa B Ciyyae
MEJIUIIMHCKOM HEOOXOIMMOCTH WJIM JOCTHKEHHUs peOeHKOM Oojiee CTapiiero
BO3pacTa, HO MOJIaraeT, YTo B HACTOsIIee BpPeMsl TaKue MOe3AKH HeOOOCHOBAHHO
OTrpaHUYMBAIOT €r0 POJIUTEIHCKUE MPaBa.

Cyn, wuccrnenoBaB Marepuanbl Jiefla, OOBSCHEHHUS CTOPOH U HOPMBI
3aKOHOJIaTeIbCTBA, BKItOUas nosoxeHus CemeitHoro kojekca PO (ctT. cT. 61, 63,
65, 66), ®enepanbHoro 3akoHa oT 15.08.1996 Ne 114-®d3 «O nopsiake Bbie3aa U3
P®» (ct. ct. 20, 21), a taxxke KoHBeHmmm o mpaBax peOEHKa, YCTaHOBHUII

ClIeIyroIIee:
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CoriacHO  JIEHCTBYIOIIEMY 3aKOHOAATENbCTBY, HECOBEPUIEHHOJIETHUN
rpakIaHuH MOXeT BblexaTh U3 Poccuiickon denepanyu TOJIBKO IIPU OTCYTCTBUU
3asBJICHUS] OJJHOTO M3 POAMTENICH O HECOIJIACUM Ha TakoW Bble3a. IIpu Hammuum
TAKOTO 3asBJICHHUS BOIPOC PELIACTCS B CyIeOHOM MOPAIKE C YU€TOM HMHTEPECOB
pebenka. [Ipu 3ToM cyq 00s3aH OLIEHUBATh HE TOJIBKO LIEJU MOE3/IKH, HO 1 MHEHHE
BTOPOI'O0 POJHUTENS, MOCKOJBKY pEaJM3alus pPOAUTEIbCKUX IpPaB HE JOJDKHA
HapylwaTb MHTEpEChl pe0deHKa, paBHO KaK M HE JIOJDKHA CBOAMUTBCS K
OJTHOCTOPOHHEMY OI'PaHMUYEHHUIO MPAB OJHOTO U3 POAUTEICH.

PaccmoTpeB  TOBOABI  CTOPOH, TNPEACTABICHHBIE JOKA3aTEIbCTBA U
PYKOBOJICTBYSICh TMPUHLMIIOM HAWIYyYIIEr0o HHTEpeca peOeHKa, CyJ OTKa3zal B
YIOBJIETBOPEHUH HCKOBBIX TpeOOBaHMU. bblIO npHU3HAHO, YTO TEKyIIue
OTPAaHMYECHMsSI Ha BBIE3J] HECOBEPIICHHOJIETHETO 3a Impeaensl Poccuiickon
denepan yCTaHOBJIEHBl B paMKaxX 3aKOHa M HE HapyIIalOT MpaBa peOeHKa,
IIOCKOJIBKY CYIIECTBYIOT aJbTEPHATUBHBIC BO3MOXKHOCTH i1 €ro OTAbIXa |
pPa3BUTHA HA TEPPUTOPHUU CTPAHBI» [24].

Takum obOpazom, coriacue cyrnpyra WiM OBIBLIIETO CyNnpyra Ha BOIIPOCHI,
Kacaroluecsi HECOBEPIICHHOJIETHETO peOEHKA, NpeacTaBisieT coOOM BaKHBIN
AJIEMEHT CEMEMHO-IPAaBOBOTO PEryJMpOBaHUs, OOECHEUMBAIOIIUNA PABEHCTBO
POIUTENIbCKUX MpaB M 3alllUTy MHTepecoB peOEHka. OHO CIIy>)KUT MEXaHHU3MOM
peanu3auy KOHCTUTYIIMOHHBIX IPUHIMIIOB CEMEWHOTO MTPaBa, BKIKOYas PABEHCTBO
poauTeNe,  IPUOPUTET  CEMEMHOIO0  BOCIMTAaHMS WU 3alIUTy  IIpaB
HECOBEPILEHHOJIETHUX. BMecTe ¢ TeM, TaHHBIM HHCTUTYT HE ABJISIETCS a0COTIOTHBIM
U JIOMYCKAaeT UCKIIOUEHHUS B CIy4asx SBHOTO NMPOTHMBOPEUMs] MHTEpecaM peOEHKa
WU HEBO3MOXKHOCTM JIOCTMIKEHHMsI COTVIAILICHHUS MEXAY poauTensMu. B atux
CUTyalUsAX 3aKOH MPEJOCTABIIET MEXAHU3MBI [l PA3pELICHHs CIIOPOB, BKIIFOYAs
oOpallleHHe B CyJ WM y4acTUe OpraHOB OINEKH, KOTOpbIe MPU3BaHbl 00ECTICUUTDH

HaI[é)KHYIO 34IIUTY IIpPaB U 3aKOHHBIX HHTCPCCOB HCCOBCPIICHHOJICTHETO.
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3akioueHue

B coBpeMEHHBIX  YCIOBUAX,  XapakKTEPU3ZYIOLUIUXCA  YCIOKHEHHUEM
MMYILIECTBEHHBIX W JIMYHBIX MMPABOOTHOLICHUNA MEXIY CyNpyraMu, HOTapUaJIbHOE
oopMIICHHE CEMEHHBIX MPABOOTHOMICHUN TPHUOOPETaeT 0COOYI0 3HAUMMOCTh KakK
WHCTPYMEHT O0O€CIeUeHUs 3aKOHHOCTH, MPO3PAYHOCTH W 3alUThl HWHTEPECOB
YYaCTHUKOB IIPAaBOBBIX OTHOWICHMM. B paMKax pOCCHHCKOTO CEMEMHOTO U
Ipa)X1aHCKOTO 3aKOHOJATENbCTBA  YCTAHOBJIEHBI  YETKHUE MEXaHU3MBbI
peryiaupoBaHusi OpadyHO-CEMEHHBIX MPABOOTHOIICHUN, peaau3anus KOTOPbIX
3a4acTyl0 HEBO3MOXKHa 0€3 yuacTusi opraHoB HoTapuata. Horapuyc, BeicTymnas
rapaHTOM JOCTOBEPHOCTH M 3aKOHHOCTHU COBEPIIAEMBIX OPUANYECKUX JTECUCTBUM,
WUTPaET KJIIOUYEBYIO POJIb B YPETYIUPOBAHNN CIIOPHBIX BOIIPOCOB, MPEAYIIPEKICHUN
KOH(IJIMKTOB U 00€eCTieueHNH CTa0UILHOCTH CEMEMHBIX CBSI3EH.

CewmeliHble MPaBOOTHOUIEHUS MEXKY CYIPYraMy OXBaThIBAIOT IIUPOKUIN KPYT
BOIIPOCOB, CBSI3AHHBIX C 3aKJIIOUYCHHEM U MpEKpalieHueM Opaka, ompeacicHueM
peXHMa HWMYIIECTBA, PACHOPSDKEHUEM HEJIBUKHUMOCTBIO, KOPIIOPATUBHBIMU
MpaBaMu ¥ UHBIMHU OJlaramu, a Tak»Ke 3allUTON MHTEPECOB HECOBEPILICHHOJETHUX
nereil. [IpaBoBoe perynpoBaHue JAaHHBIX OTHOIIEHHWN OCYILIECTBIISIETCS HA OCHOBE
nojoxxeHut Cemeitnoro kojaekca Poccuiickoit @enepaiuu, I'paxkaaHcKoro Kojiekca
Poccuiickont ®@enepamun, OcHOB 3akoHoAaTenbcTBa Poccuiickonn depepauun o
HOTApUaTe, a TAaKXKE€ MHBIX HOPMATUBHBIX AaKTOB, BKJIIOYAs I[IOJ3aKOHHBIE U
BEJIOMCTBEHHBIE JIOKYMEHTHI. OTH HMCTOYHUKHU COJAEp)KAT Kak oOIMe, Tak u
CIIEIUAJIbHBIC HOPMBI, PErNIAMEHTUPYIOIUE ydacTHe HOTapuyca B O(QOPMICHUHU
C/ICJIOK, COTJIAIIICHUH M OTACIBHBIX IOPUANUECKUX (DAKTOB MEXKITY CYNpPyTaMH.

Oco6o¢ 3HaueHHEe UMEET HOTAPUAJIBHOE YA0CTOBEPEHHUE COTJIAIICHUN MEX Y
CyNpyramu, TOCKOJbKY HWMEHHO OJTOT CHOCOO TO3BOJISIET Haubojee TOJHO
peanu30BaTh MPUHIINI JOOPOBOJBHOCTH U PABEHCTBA CTOPOH B pamMKax OpadyHoO-
CEMENHBIX MpaBOoOTHOIIEHUH. K 4yuCily Takux COrjameHuil OTHOCUTCS OpayHbIi

noroBop, npexycmorpeHHbiii cratbeit 40 CK P® [31], koTOpbIii MOXKET OBITH
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3aKTF0YEH KaK J0 perucTpanuu Opaka, Tak ¥ B MEPUOJ €r0 CymecTBOBaHMs. Ero
00s13aTEIPHOE HOTAPHAIBHOE YIOCTOBEPEHHUE, TTPETYCMOTPEHHOE YaCThIO 2 CTaThH
41 CK P® [31], nampaBieHo Ha obOecrnieueHue (opMalibHON OINpeeEéHHOCTH,
Pa3yMHOCTH YCIIOBUM M WX COOTBETCTBHUS TPEOOBaHUSAM 3aKOHA. AHAJIOTHYHBIM
0o0pa3oM peryjaupyroTcsi BOIIPOCHI, CBSI3aHHBIE C COTJIAIEHHEM O pasjene
COBMECTHO HAXWUTOIO0 HMYILIECTBA, KOTOPOE B CIy4ae 3aKJIIOYEHHUs I[OCTe
pacTopKeHUs Opaka Takxke TpeOyeT HOTapHaIhbHOTO YI0CTOBEPEHUSI.
Hotapuanbnas gopma ycTaHoBI€Ha U JUIs psAJa CAEIOK MEXAY CyNpyrami,
3aTparvBaroluX 3HAYUTEIbHbIC MUMYIIECTBEHHbIE MHTEPEChl, 0COOCHHO B cdepe
HeIBMKUMOCTH. Tak, cornacHo cratbe 35 CK P®, pacnopspkeHne HeIBUKUMBIM
UMYIIECTBOM, TPUHAUICKAIIMM CyIpyraMm Ha TMpaBe oOImeld J0JIeBOM WU
COBMECTHOM COOCTBEHHOCTH, BO3MOXKHO TOJIBKO C COTJIacHs BTOPOrO CYyMpyra,
o(OpMIICHHOTO B HOTapuaJlbHOM Topsiake [31]. DTo mosiokeHrne HaIpaBlIeHO Ha
MpeNIoTBpaIIeHUE 3J0YNOTPEOJICHU CO CTOPOHBI OJHOTO U3 CYIPYIOB H
JIOTIOJIHUTENIBHYIO 3alllUTy UMYIIECTBEHHBIX IMpaB Apyroro. Takke HOTapUalIbHOE
odopmieHue TpeOyeTcs MpU COCTABICHUU COBMECTHOTO 3aBEIaHUs CYIIPYTOB, UTO
perymupyercss crate€it 1137 IT'K PO, npemycmarpuBaromeii BO3MOXKHOCTb
COCTABJICHHSI €AMHOTO 3aBEIaHUsl ABYMS JUIIAMHU, HAXOIAIMMUCS B OpaKe MEXIy
co00i1, MpY ATOM 3aBelIaHUE JOHKHO OBITh HOTAPHAIIBHO yIOCTOBEPEHO [3].
[ToMmumo cornameHuii ¥ CHEJIOK, HOTApUyC ydacTByeT B 0OGOpMIICHUU
OTIICTIbHBIX FOPUIUYECKUX (PAKTOB, HMEIOIIUX CEMEHHO-PAaBOBOE 3HAUYCHUE.
Hamnpumep, B COOTBETCTBUH € ITYHKTOM 2 cTaThbu 75 OCHOB O HOTapHUAaTe, HOTAPUYC
00s13aH BBIJIaTh MEPEKUBIIEMY CYNPYTy CBUIETEIBCTBO O MPaBe COOCTBEHHOCTH Ha
JIOJTIO B OOIIIEM UMYIIIECTBE CYNPYTOB B ClIy4ae CMEPTH BToporo cynpyra [16]. Otor
JOKYMEHT CJIY)KUT OCHOBaHHWEM JUIS TOCYJApCTBEHHOM pErucTpaiuu IpaBa
COOCTBEHHOCTH M HCIIOJIB3YETCS MPU JATBHEUIIIEM PACTIOPSKEHUN HMYIIIECTBOM.
Taxoke BayKHOE 3HAUCHHE UMEET HOTapHAIbHOE 0(pOpMIIEHUE KOPIIOPATUBHBIX MTPaB
CyNpyroB, OCOOEHHO B T€X CIlIydasX, KOTJia J0JId B YCTABHOM KamuTajie oOIecTBa
0o0pa3oBaHbI 32 CYET CPENICTB, HAKUTHIX B Opake. 3/1ech HEOOXOIUMO COOJIIOICHHE

TpeboBanuii cratbu 34 CK PO, coriiacHo KOTOpPOM HUMYILECTBO, HaXKUTOE
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CympyramMu BO BpeMsi Opaka, sSIBJIIETCS UX COBMECTHON COOCTBEHHOCTBIO, €CJIH HHOE
HE YCTaHOBJIEHO OpayHbIM J0roBopoM [31].

He MeHee 3HAaYMMBIM aCMEKTOM HOTAPUAIBLHOTO O(POPMIICHUS CEMEWHBIX
MPABOOTHOIICHUH SIBISIETCSI HEOOXOJIUMOCTh MOJYUYEHHSI COIJIACHUSI CYNpyra WU
OBIBILIETO CYIpyra Ha COBEpUICHUE JEWCTBUM, 3aTPArvBaIONIMX HMHTEPECHI
HECOBEpIlIeHHOJIeTHETO pebEnka. B wactHoctH, craths 63 CK PO 3akperser
PaBEHCTBO  POAMUTENICKUX TMpaB M  OOSI3aHHOCTEH, YTO  MPEAIOoJaraet
HEOOXOJMMOCTh COIJIACOBAHMS PEIICHUM, KacaloUuXCsl >KU3HU U BOCIHUTAHMS
peo6éuka [31]. Ilpm HSTOM OTCYTCTBHE TaKOrO COIJIACHSI MOXET IOBJICYb
IOpUJIMYECKUE TOCIIECTBUS, BKJIIOUAsl MPU3HAHKWE COOTBETCTBYIOIIETO JEHUCTBUS
HEJICHCTBUTEIBHBIM JTNOO 0OpallieHre B Cy1 JUIsl pa3pellieHus Cropa.

Takum oOGpa3zoM, HOTapualibHOE OPOPMIICHHUE CEMEHHBIX MPABOOTHOIICHUMN
MEXIy CynpyramMu TpeACTaBiIsieT CcoO0OM  BaXXHBIM DJIEMEHT IPaBOBOTO
peryaupoBaHusl MHCTUTYTa CeMbH M Opaka, codeTaromuii B cebe QyHKIUU
npoUIaKTUKA MpaBOHAPYIICHUH, 3aIUTHI HMHTEPECOB YYaCTHUKOB
MPABOOTHOIICHU M oOecreueHus: CTaOMIBbHOCTH CEMEHHBIX CBsI3ed. YdacTue
HOTapuyca B JIaHHOM MPOLECCE CHOCOOCTBYET CHMIKEHHIO KOJIMYECTBA CIIOPOB,
BO3HUKAIOLIMX B CBSI3U C PEAIN3alMEl JIMYHBIX U UMYIIIECTBEHHBIX MPaB CYyNpPYroB,
a Taxoke ooecnieurBaeT A (HEKTUBHYIO peaTu3aiuio MPUHITUIIOB JOOPOCOBECTHOCTH,
paBEHCTBa U CHPaBEIJIMBOCTH B ceMmMelHOM TipaBe. Ilpu 3TOM ocrtaroTcs
aKTyaJIbHBIMU 337a4d 1O YHUMUKAIIMKM TOAXOJ0B K MPUMEHEHHUIO HOPM,
pEryJMpYyIOIIUX HOTapuadbHbIe NEUCTBUSL B JaHHOU cepe, COBEPIICHCTBOBAHUIO
CTaHJApTOB PabOTHl HOTAPUYCOB U TIOBBIINICHUIO YPOBHSA MPABOCO3HAHUS
YYaCTHUKOB CEMEWHBIX MPAaBOOTHOLICHHWMW. Pa3BuTHME HHCTUTYyTa HOTapuara B
00JIaCTH CEeMEMHOro mMpaBa HaIpaBJICHO HA YKPEIUIEHWE CEMEWHBIX LEHHOCTEM,
3allATy WHTEPECOB HECOBEPIICHHOJCTHUX U 0O0ecleueHne YCTOWYUBOCTH
CEMEMHBIX NPABOOTHOLICHWM B  YCIOBHUSX M3MEHSIOUIEHCS  COLMAJIbHO-

DKOHOMUYECKOH Cpelbl.
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