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AHHOTALUA

M3ydeHrne MpaBOBOI'O HMHCTUTYTA «TPaKIAHCKHE IPABOOTHOIICHUS» B
HayYHOM HaIpaBJICHUU TPaXKIaHCKOTO MpaBa SBJSETCS KIacCHIecKuM. Ero MOXHO
OXapakTepU30BaTh  OOJBIIUM  HAJIMYMEM  TEOPETUYECKHX  pa3paboToK
(GyHIaMEHTAJILHOTO XapakTepa B (OPMHUPOBAHWN JAHHOTO MPABOBOI'0 MHCTHUTYTA,
JUTSl TIPaBWJIBHOTO TPUMEHEHHS TPaXTaHCKO—TIPABOBBIX HOPM U peaiu3aliu
CyOBEKTOM TPaKIAHCKO—TIPABOBBIX OTHOIIICHUH.

AKTyaqbHOCTh TEMBI OIpPEACNSIeTCS TEeM, YTO CETOJIHA HE HaXOAIT
OJTHO3HAYHOTO TMOHUMAHUS TaKWe BOIPOCHI KaK MPaBOBasl MPHUPOAA TPAKIAHCKUX
IIPABOOTHOIICHHM, TPAaBOMEPHOCTh OTHECEHHS T€X WJIM WHBIX MPaBOOTHOIIECHUHN K
CaMOCTOSITEIFHOMY ~ BUAY TPaXJTaHCKUX  IPABOOTHONIECHUH, BO3MOXXHOCTH
pacHIMpeHuss CyYOBEKTOB T'PAKIAHCKHX IPABOOTHOIICHUH, YTOYHEHHE TMEepeyHs
O0BEKTOB TPaKIAHCKUX TIPABOOTHOIICHUNA W T.A. SIBISSACH Pa3HOBHIHOCTHIO
OOIIECTBEHHBIX OTHOIICHUW, TPaXTAHCKUM IPABOOTHOIICHUSAM TIPHCYIIH HX
o0ITre YepThI, HO B TOKE BPEMs B CHJTY CTICHIU(HUKHN PETYIHPOBAHUS TPAXKIAHCKHE
NPABOOTHONICHHSI HAMEJSAIOTCS TOJBKO WM CBOWCTBEHHBIMH TPHU3HAKAMH,
OTIMYAIONUMHA WX OT HWHBIX CMEXKHBIX MPaBOOTHOIIEHUH. Takxke MOKHO
OTMETHTh, YTO TPAXKTAHCKHME OTHONICHHS BCETJa WTPajidl OCHOBOTOJATAIOIIYIO
POJIb B *KU3HH OOIIECTBA.

OOBEKTOM  HWCCIENOBAaHUS  BBICTYMAeT  M3yYCHHE  TPAKIAHCKHUX
IPABOOTHOIICHHUH KaK Crienu(pruueckoro npaBoBoro eHOMEHa U UHCTUTYTA.

[Tpenmerom MCCIICIOBAHUS SIBIISTIOTCS HOPMBI POCCHUHCKOTO
3aKOHOJATEIBCTBA, KOTOPBIC PETVIAMEHTHPYIOT IIOHSATHE, COJICpPKAaHUE W BUIBI

I'paXXIaHCKUX HpaBOOTHOIHCHI/II‘/’I.
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BBenenue

IIpaBooTHOIIEHNWE SBISIETCS OJHOM W3 OCHOBHBIX KATEropwil IpaBa,
oco0eHHO — rpaxnaHckoro mnpaBa. CornacHo ¢ 34 Konctutyuun Poccuiickoit
®denepanuu  ToCyJapcTBO  MpPHU3HAET, COOJIOJACT U TapaHTUPYET MPaBo
rpaXJaHUHA Ha CBOOOJHOE HCIIONH30BAaHUE CBOMX CIIOCOOHOCTEH W HMMYIIECTBA
JUI. TPEANPUHUMATEIIbCKOW U UHOM, HE 3aIlPELICHHON 3aKOHOM, SKOHOMHUYECKOU
aesrenbHOCTH [25]. DTO mpaBO 3a4acTyl OCYIIECTBIIAETCS IMOCPEICTBOM
IPAKJIaHCKUX TIPABOOTHOILICHHIA.

AKTyaJIbHOCTb TE€MBI ONPEAEISIETCA TEM, 4YTO CEroJHd HE HaXOHAT
OJIHO3HAYHOT'O MMOHUMAaHUsl TaKUe acCIEeKThl, KaK MpaBoBas MPHUPOJa rpaaaHCKUX
PABOOTHOIIEHH, 000OCHOBAHHOCTbh KIACCU(PUKALIMHA OTAECIbHBIX B3aUMOIEUCTBUI
B KQueCTBE CaMOCTOSITEIbHBIX BHUJOB TPa)KJAHCKUX MPABOOTHOIICHUN, a TaK¥kKe
YBEJIMYEHUE CHEKTpa CYOBEKTOB M TOYHOTO CIHUCKA OOBEKTOB, BXOJAIIUX B UX
conepkanue. BrICcTymass oqHUM W3 BUIOB OOIIECTBEHHBIX CBSI3EH, TPakIaHCKHUE
MIPABOOTHOIICHHSI XapaKTEPU3YIOTCS OOIIMMU TMPU3HAKAMHU, MPUCYIIUMH BCEMY
CHEKTPY COLMANbHBIX OTHOmeHu. OaHakKo B TO K€ Bpems, Omaromaps
OCOOEHHOCTSIM TPABOBOTO PETYJIUPOBAHMS, OHM HAACNAIOTCS TOJBKO UM
CBOWMCTBEHHbIMU IPU3HAKAMH, OTJIMYAIOMIUMU HMX OT MHBIX CMEXHBIX
PaBOOTHOIIEHUH. Takke MOXKHO OTMETUTh, YTO I'PaKIaHCKHUE OTHOIIIEHUS BCETa
UTpaJId OCHOBOIIOJIATAIOIIYIO POJIb B )KM3HU OOIIIECTBA.

CreneHb HM3Yy4YEHHOCTH TeMbl. JlaHHBII BONPOC JOBOJIBHO TIIYOOKO
pa3paboTaH y4eHBIMH, OJHAKO JO CHUX TIOP CYIIECTBYET Psijl IPOOJIEM, IO KOTOPHIM
HET OJIHO3HAYHOTO MHEHMS, KaK B HAYYHOU CpeJie, TaK U B MPAKTHUKE.

TeopeTnueckyr0 OCHOBY JTaHHOTO MCCIIEIOBAHUS COCTABWJIM TPYIbl TAKUX
yueHbIX, kak AcranoBa E. B., benoB B.A., AnekceeB C. C., Kapnbiuesa M.B.,
Xyxuna A.M., CyxanoB E.A., Kannuna A.I'., Macnsesa A.W., Hukutuna C. B.,
Hynuna A. I1., PacconoBaT. M., babaer B. K., Toncroii }O. K., SxosneB B. ®. u

JPYTUX aBTOPOB.



HopmartuBHyio ocHoBy paborel coctaBuwiu Koncturynuss Poccuiickoit
®Oenepanuu, ['paxnanckuit kogexkec PO (uacts nepBas), [locranosnenne Ne A40—
17570/19 or 28.10.2019 AC MockoBckoro okpyra, IlocranoBnenue
Koncrurymmmonnoro Cyna P® or 06.06.2000 N 9-I1 «Ilo neny o mpoBepke
KOHCTUTYIIMOHHOCTH TIOJIOKEHUsI ab3ama TpeTbero NyHKTa 2 cratbu 77
®denepanpHOro 3akoHa «O HECOCTOATETHLHOCTH (OaHKPOTCTBE)» B CBS3H C 3Kall000H
OTKpPBITOTO  aKIIMOHEpHOTro obmiectBa «TBepckas mpsawibHas — (adpukay,
[Tocranosnenue ot 04.04.2022. o aemy Ne A56-102243/2021.
[lenpto BBIMYCKHOW KBaIU(UKAIIMOHHOW pabOThl SIBISETCA HM3Yy4YCHHE
TEOPETUUYECKUX W MPAKTUYECKUX AaCHEKTOB PETYIUPOBAHUSA TPAXKIAHCKUX
IIPABOOTHOILICHUN.
[TocTaBneHHas 1enb paboThl 00YCIAaBIUBAET HEOOXOAUMOCTh TOCTAHOBKHU U
pELIeHHs CIEYIOUIUX 3aa4:
— paccMOTpETh TOHSTHE, COAEPKAHUE U OCOOCHHOCTH TPaXITAHCKUX
IIPaBOOTHOILICHUM;

— U3YYUTh JJIEMEHTHI TPAKIAHCKUX IIPABOOTHOILIECHHI;

— OXapaKTEepU30BaTh HMYIIECTBEHHbIE U JIMYHbIE HEUMYILECTBEHHbBIC
IPaBOOTHOIIEHUS,;

— OIMHCATh OTHOCUTENbHbBIE U a0CONIOTHBIE MPABOOTHOLIEHUS;

— paccMOTpeTh MPOOIEMBbI IPAKIAHCKUX MPABOOTHOIIEHU B YCIOBUSX

uudpoBU3aLuH;

— MPEACTaBUTh MPOOJIEMbI TPAXAAHCKUX MPABOOTHOIIEHHUI B YCIOBUSIX

npoiiecca Hu(ppoBU3aLNY;

— ONmHucaTh  NPOOJIEMHBIE  ACHEKThl  ONPEACIECHHS  COAEpkKaHUs

IpaKIaHCKUX TPABOOTHOIIEHUH.
OOBEKTOM  HCCIENOBaHUS  BBICTYNAET  HM3YyYEHUE  TPAKTAHCKHUX

IPABOOTHOINICHHH KaK crienu(pruaeckoro npaBoBoro peHOMEHa U UHCTUTYTA.



[Ipeamerom HCCIIeIOBAHUS SIBJISTIOTCSI HOPMBI POCCHUHCKOTO
3aKOHO/ATENIbCTBA, KOTOPBIE PETJIaMEHTUPYIOT TOHSATHUE, COJAEpXKaHUE U BUJbI
rPpaXIaHCKUX MPABOOTHOIIICHUH.

MeToa0JIOrH4ecCKyt0 OCHOBY COCTaBWJIM HMCTOPUYECKUN METOJ, METOJbI
CUCTEMHO—CTPYKTYPHOTO ¥ KOMIUIEKCHOI'O aHaJlu3a, MpPUEMbl U  CIOCOOBI
TOJIKOBAHUS PA3IMYHBIX OPUIAYECKUX TMOHATUN U SBICHUHN, TIOTUYECKHUE CTIOCOOBI
U3YYEHUS U JIEKCUYECKHUE MPHUEMBI.

Crtpykrypa paboThl. BeimyckHas kBanudukanmoHHasi paboTa BKIIIOYAET B
cebst BBeACHHE, TPU TJIaBbl, BKJIOYAIOIIME Maparpadpl, MOCIEIOBATEILHO
packphIBarole TeMy pabOThl, 3aKJIIOUEHUE, CTIUCOK UCTIONb3yEeMON TUTEPaTyphl U

HCITOJIb3YCMbIX HCTOYHHUKOB.



I'naBa 1 I'paxpanckue MPaBOOTHOLICHMS, KakK o/IHA u3

Pa3HOBUIHOCTEH NMPABOOTHOLICHUM

1.1 IlonsiTHE M 0COOEHHOCTH I'PAKITAHCKUX NMPABOOTHOILEHU A

B mupe 10BoibHO 00IBIIOE KOTUYECTBO TEPMHUHOB, KOTOPBHIE KaXKIBIA IS
ceOst OOBSCHSET B CHIYy COOCTBEHHOTO BOCTIPUSITHS M TIOHUMAaHUSA, KpOMeE
TEPMUHOB, HWMEIOIIUX  OONICIPUHATOE 3HAYEHHWE U  3aKpeIUICHHOE  Ha
3aKOHOJATEIHbHOM YpOBHE. TEpMHH «TPakJIaHCKOE MPaBO» MPEJICTABIAET COOOM
OIpEIENICHUE TOHATHOE ISl KAXKI0r0 rpaXkIaHuHA, U3Yy4EHUE KOTOPOrO BO3MOKHO
HE TOJBKO C TOYKM 3pEHUA TPAKIAHCKMX MPABOOTHOILICHUH, HO M Kak
IrpaXJAHCKasl HayKa, MPEACTaBIsAomas co00M KOHIENIUIO, OOBSICHIIOULYIO
IPaKIAHCKO-TIPABOBBIEC PEANIbHBIE SIBJIICHNA. B IMBWINCTHKE IpakIaHCKas HayKa
ABJISIETCSI OJHUM U3 Hanboliee BaXHBIX cep.

B 1opuauyeckoil nuteparype y4€HbIMH BBICKA3bIBAIOTCS PAa3HbIE MHEHUS
OTHOCHUTEIIBHO OMNPEACIICHUs MOHATHS «HpaBoOoTHOowEHus». llo mMuenuro, B.K.
babGaeBa: «3TO oOXpaHsieMble TOCYJapCTBOM  OOIIECTBEHHBIE OTHOIICHUS,
BO3HHMKAIOIINE, KaK IPaBUJIO, BCIEICTBUE BO3/IECICTBHSI HOPM IIpaBa Ha MOBEACHUE
JIOJIEH U XapaKTepU3YIONIMECs HAaJU4YMeM CYOBbEeKTHBHBIX MPaB U HOPHUIUYECKHUX
obsi3aHHOCTEH y mx yuacTHHKOB» [40]. IIpaBOOTHONICHUS XapaKTEPH3YHOTCS
HaJIU4YMEM CYObEKTUBHBIX MPaB U IOPUIUIECKUX 00S3aHHOCTEH Y YYACTHUKOB 3TUX
OTHOIIIEHUM.

M.A. Kykpemr cuMTaer, 4ro: «TpakJIaHCKOE€ MPABOOTHOIIEHHE — 3TO
OTHOILIEHHE, MTOMJIEKAIEE PETYIMPOBAHUIO TPAKIAHCKO—TIPABOBBIMUA HOPMAaMH, a
TaKK€ HMMEET OINPENEICHHbIA KpPYyr YYaCTHUKOB, HAJICICHHBIX B PaBHOW Mepe
npaBaMH U 0053aHHOCTAMH, T. €. 00Ia7ar0T cTaTycom» [26].

B yue6HOM mocoOum 1Mo rpakJaHCKOMY IpaBy MO peAakiueid COaBTOPOB
AcranoBoii E.B., Muxaiinosa C.B., Jlembssne E.B. u nmpodeccopa Cmonenckoro
M.b. MpeACTaBICHA cienyroomas dbopMmynupoBKa: «"paxnaHckue

IMPAaBOOTHOIICHUA — OTO YPCryJIHupOBAaHHBIC HOPMaMH TIPaXXJIaHCKOI'O IIpaBa
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UMYILIECTBEHHbIE M JIMYHbIE HEUMYIIECTBEHHbIE OTHOILIEHHUS, BO3HUKAIOIIUE
MEXIY UMYIIECTBEHHO 00OCOOJIEHHBIMU U IOPUIWYECKH PABHBIMH y4aCTHUKAMH,
KOTOpbIE  SIBISIOTCA  HOCUTENSIMU  CYOBEKTHBHBIX TPaXKTAHCKUX TMIpaB U
o0s3aHHOCTEH [3].

Hemuorum panee B yueOHHKe aBTOpa PaccomoBoii T.M. Obu1O BBIBEIEHO,
YTO: <«TPaXAAHCKOE TPABOOTHOIIEHHE — 3TO OOIIECTBEHHOE (COIMAIBHOE)
OTHOIIICHHE, YPETyIUPOBAHHOE HOPMaMHK IpaXk1IaHCKOro mpasay» [38].

MaimykoB P. A., 3aBeayrommii kadenpoit n3 JIyranckoro rocy1apcTBEHHOTO
YHUBEpPCUTETA B CBOEM paboTe yKa3blBA€T CIEAYIONIEE: «TPAKIAHCKUM
NPABOOTHOIIIEHUEM CIEAYeT CUHMTaTh KOHKPETHOE UACAIbHOE OOLIECTBEHHOE
OTHOILLIEHHWE, pEaJbHO  CYHNIECTBYIOIIEE B  NPOCTPAHCTBE M  BPEMEHH,
YpEryJIMPOBAaHHOE HOpPMaMU TPaKJAHCKOro IpaBa, CYIIECTBYIOIIee B QopMme
IOPUINYECKON CBSI3M JJIEMEHTOB COJEPXKAHWsA JAaHHOTO IPAaBOOTHOLIEHUS B
COCIMHEHUH C TPaBOYCTAHABIMBAIOIIMM IOPUIWYECKUM (AKTOM, HANpaBICHHOE
Ha o0ecrieueHne CyObeKTUBHBIX MPAB U OPUINIECKUX 00SI3aHHOCTEH IOPUANIECKU
paBHBIX (Ha BHEIIHEM W BHYTPEHHEM YPOBHSIX MPAaBOBOIO PETrYJIUPOBAHUS)
YYaCTHHUKOB JIaHHBIX OTHOIICHUH M JOCTH)KEHUE TPAaBOMEPHOTro pe3yibTaTay [29].

CunraeM BaXHBIM, TAK)KE€ MPEACTAaBUTh MHEHUE HA MCCIEAYEMbIA MPEAMET
E.A. CyxaHoBa, yTBEpPXKJAIOUIEr0 O «IEPBOCTEINEHHOCTH  COLUUAIBHOU
HaIIPaBJICHHOCTH IrPaXXIAHCKHUX IPABOOTHOILICHUH, peryinpyemble
YTBEPKICHHBIMA HOPMaMH TPaXKIaHCKOTro mpasay [13].

M.C. HbarymiuHa  onpenensier:  «rpakJaHCKUE  NPABOOTHOIICHHS
OPEICTaBIAIOT COOOW FOPUIWYECKHE OTHOLIEHWS, OCHOBAHHBIE HA HOpPMax
IPAKIAHCKOTO IIpaBa M CKIAABIBAIOIIMECS IO IIOBOAY MAaTEpUAIbHBIX U
HeMaTepHaIbHBIX Oar» [19].

[IIunuupina E.A. B cBoeM cTaThe MPUBOJUT TAKOE OMpEACIICHHUE MpeaMeTa:
«TpaXJIaHCKUE TPABOOTHOIICHUS TMPEACTABISIIOT COOOM CIOXKHYIO CHUCTEMY,
Pa3HOBUJHOCTh  OOIIECTBEHHO—IIPABOBBIX  CBSI3€H  MEXKIY  YYaCTHUKAMH,

O6HaI[aI-OHII/IMI/I CY6T)CKTI/IBHI>IMI/I ImpaBaMu HW MOPpHUIUYCCKUMU 06513&HHOCTSIMI/I,



NPEAOCTaBICHHBIMU  TOCYJapCTBOM B paMKaX  UMYIIECTBEHHBIX U
HEHMYIIICCTBECHHBIX OTHOImeHu» [40].

[Ipodeccop A. I'. KannuH nmoHUMAaeT rpaxaaHCKOE MPAaBOOTHOIICHUE KaK:
«pe3yNIbTaT PEryJHpPOBAHUS HOPMAMHU TPAXKIAHCKOTO MpaBa UMYIIECTBEHHBIX U
JUYHBIX HEMMYILECTBEHHBIX OTHOILICHHUM, OCHOBAaHHBIX Ha PaBEHCTBE, aBTOHOMUHU
BOJIM M UMYIIICCTBEHHOM CAaMOCTOSATEIPHOCTH X Y4aCTHUKOBY [14].

MamykoB P.A., moa rpaxkgaHCKUMH IPABOOTHOIICHUSIMHU ITOHUMAET:
«yperyJupoOBaHHOE HOpMaMHU TPaXKJIaHCKOTO TpaBa OOIIECTBEHHOE OTHOIICHUE C
yKa3aHHEM Ha ero KOHKpeTHOCThY [29].

Takum 00pa3om, MPUBEICHHBIC BHICKA3bIBAHMS O TOHSATUM TPaKIAHCKUX
MPaBOOTHOIIICHUH MOXHO OOOOIIUTH B TMOHSTHE, OXBATHIBAIOIIEE BCE OCHOBHBIC
AJIEMEHTHI ONPE/ICTICHUSI, 4 UMEHHO — I'PaKIaHCKUMU NMPABOOTHOIIEHUSMU CIEAYET
CUMTATh OTHOIICHUS, BO3HUKIIHNE MEXIY CyObEKTaMH, OIUPAIOIIUECS Ha
3aKOHO/ATENBCTBO B 00JIACTH T'Pa’KJaHCKOT O TIpaBa.

IIpaBa u 0053aHHOCTH B TPAXKJIAHCKOM 3aKOHOJATEILCTBE 00J1aJIaf0T
onpeeIeHHBIMU BUIaMU B3aUMHOM 3aBUCUMOCTH, KaK, TO: CAMMETPUYHAs CBSI3b,
KOPPECTIOHAMPYIOIIAsl CBSI3b M B3aUMHAasl CBS3b.

Koppecnonaupyrorias CBI3b MEXKIy MpaBaMU U 00SI3aHHOCTSIMHU OCHOBaHa
Ha COOTHOIIICHUHU B TPAXKJaHCKOM MPABOOTHOIICHUN HAIMYMS MPAB Y OJHOTO JIUIIA
U 0053aHHOCTH APYroro Julla, CYHIECTBYIOIIAs Ha OCHOBAaHUU TMPEIOIOKCHHUS.
Kak 510 monmmaercss Ha mpaBoBoM ypoBHe? Hanuuume mpaBa y OJHOTO JIHIIA,
YCTaHOBJIEHHOI'0 3aKOHOJIATEIbHO, HE HYK/IA€TCsl B MPUCYTCTBUU JOTOBOPHBIX UITU
HOPMAaTHUBHO-TIPABOBBIX YKa3aHUH Ha TPEIMET KOPPECIIOHAUPYIOMIEeH 00s13aHHOCTH
apyroro Jnuua. M, HanpoTuB, HaIM4We Yy OJHOrO JHUIA 3aKOHOJATEeNbHOU
00s13aHHOCTH, TIPEINOJIaraeT MPUCYTCTBUE y APYTroro Julla KOPPECTOHAUPYIOIIETO
npaBa.

B3anmHas cBsi3p MEXIy IpaBaMH M 00513aHHOCTSIMU OCHOBaHa Ha HAJIMYUE Y
JUIa, TPaKIAaHCKUX MTPABOOTHOIIECHUH, HE TOIBKO MpaBa, HO U 00SI3aHHOCTHU TEPE/T

APYI'UM TAaKHUM K JIMITOM.



CummMerpuyHasi CBsI3b MpaB M O0S3aHHOCTEM OCHOBAaHA Ha COJEPKAHUM B
npaBe MpeAnucaHus u 3amperoB. PazdepeM Ha mpumepe, 4TO JIHOOOW Tpa)KIaHUH
HAIIEro TrocyaapcTBa oO0JagaeT IMpaBaMu OOBEKTUBHOTO U CYOBEKTHBHOTO
XapakTepa Ha 00JIalaHie UMEHEM, 4TO YCTaHOBJICHO B CT. 19 'K PO: «I'paxknanun
OpUOOpETaeT M OCYILIECTBISET MpaBa W OOS3aHHOCTU IO CBOMM HMEHEM,
BKJIIOYAIOMIMM (aMIIIMI0O U COOCTBEHHO UM, a TaKKe€ OTYECTBO, €CIM MHOE He
BBITEKACT M3 3aKOHAa WU HaloHanbHOro oOwryasi» [10]. Cormacuo m.3 ct. 19
«YBEJIOMJICHHUS] CBOMX JOJDKHHKOB M KPEAUTOPOB O IMEPEMEHE CBOErO0 MMEHHU U
HECET PHUCK IMOCJIEACTBUN, BBI3BAHHBIX OTCYTCTBHUEM Yy ATUX JIMI[ CBEIECHUN O
nepeMeHe ero HMMeHH. ['pakJaHuH, TNEpEeMEHHMBIIMI HMs, BIpaBe TpeOOBAThH
BHECEHMS 3a CBOM CYET COOTBETCTBYIOIIMX W3MEHEHUHM B JIOKYMEHTHI,
oOpMIICHHBIE Ha €ro MpexxkHee UMy, coryacHo 4. 2 m. 2 m. 3 cr. 19 'K PO.
Hcxonda W3 MpeAcTaBiIeHHOro, CyOBEKTHOE MpaBO TpakAaHWHA Ha oOOJalaHue
UMEHEM, IMpeAnojaraeT Haju4yhe y HEro He TOJbKO NpaB, HO M Hajaraer
00513aHHOCTH I10 PETUCTPALIMU U YBETOMIIEHUH O €r0 N3MEHEHUHU.

Kak u y /mr00bIX OTHOIIEHHWH, B TpaXkIaHCKUX MPaBOOTHOIICHUSIX
IPUCYTCTBYIOT ONPEIEICHHBIE XapaKTepHbIE 4YepThl. [ 'pa)kaaHCKO-IPaBOBOE
pEryJIMpOBaHUE TAKUX OTHOIIEHUH HajaraeT Ha HUX CBOIO CHENU(UKY, TOCKOIbKY
peryJnpoBaHUE OCYILECTBIISIETCS U MMYIIECTBEHHBIX U JINYHBIX
HEUMYILIECTBEHHBIX OTHOLIEHUU. OTcrofa MPUXOAUM K TOMY, YTO TpakKIaHCKHUE
TPAaBOOTHOIICHUS 00JIAJIA0T ONPEICICHHBIME XapakTepuctukamu [49]:

a) ['paxxnanckue MpaBOOTHOUIEHUS BO3HHMKAIOT W Pa3BUBAIOTCA  HA
OCHOBAHMM TPUHILIMAIA PAaBEHCTBA BCEX YYACTHUKOB TI'Pa)XIAHCKOTO
00opoTa, 4To ABIsAETCS (PyHIAMEHTAIBHBIM aCMEKTOM PETyJIHPOBAHUS B
paMKax TpaKJAaHCKOTO 3aKOHOAATENbCTBA. Takke NpaBOOTHOLIECHHUS
OMMPAIOTCS HA €Il€ OJUH BaXKHBIM MPUHIINII, KaK PAaBHOMPaBUE CYyOBEKTOB
U OTHOIIEHUS, 00Jajaronme 0COOEHHON CTPYKTYPHOUM COCTaBISAIOINICH, B
KOTOPO OCYIIECTBIISIETCS KOPPECTOHACHIUS O00SI3aHHOCTH K IpaBy

cyOBeKTa B pa3pese NMpUTA3aHusl.
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B rpaxxaaHcKkoM CynONpOU3BOACTBE MPUCYTCTBYET BAXKHOE, MPUCYLIEE EMY
CBOWCTBO, O PABEHCTBE CTOPOH C TOYKH 3pEHUs IOPUANYECKOrO AacCIIEeKTa.
OtcyTcTBME YKa3aHHOIO CBOWCTBA MJM €ro yTpara, CBHUIETEIbCTBYET 00
OTCYTCTBMM IIPABOBOI'O Hayajga y IPAaBOOTHOLIEHWM, M TAKWE OTHOILIECHMS
NEePecTaloT KBATM(UIIUPOBATHCS KaK TPakJaHCKUE.

0)lapanTun B TpPaXXAAHCKUX  TNPABOOTHOMICHUAX. [ paxmaHckue

MIPABOOTHOIICHUS] HECYT B cebe OCHOBHbIE 0a30BbI€ TapaHTUHHbBIE
00s13aTeNIbCTBa, MPEACTABISAIONME CO00M CrmocoObl 3aluThl IpaB U
00s13aHHOCTEH CyOBEKTOB OTHOIIEHUH, U, COOTBETCTBEHHO ONMHUPAIOIIUECS
Ha HOPMaTUBHO-TIPABOBYIO 0azy  TpaxxIaHCKOIo IIPaBOBOTr' O
pEryIMpoOBaHUs, a Takxke sBISomuMecs oOiafaTessiMu 00s3aTeIbCTB,
HECylIMX B ce0e MMYIIECTBEHHbIM XapakTep. BO3HHKHOBEHUE U
dbopMupoBaHue  OTHOUIEHUM B  00JacTH  TPaXKIAHCKOTO  MpaBa
OCYILECTBIJISIETCS YEPE3 MPOLECC 3AKIIOYEHUs COIVIAIEHUS TPaKIaHCKO-
MpaBoOBOro xapakrepa [33].

B) B rpaxmaHCKuX  NPaBOOTHOIICHUSX  YYaCTHUKH  SBJISIOTCS
CaMOCTOSITETIbHBIMU M M30JIMPOBAHHBIMM 110 OTHOLIEHHUIO K IPYr YTy B
YacTU UMYIIECTBEHHOI'O aCleKTa U OpraHu3alroHHoro. [IpeacraBieHnbie
YCJIOBUSI MO3BOJIAIOT YYaCTHUKOB CJIEJIaTh HE3aBUCUMBIMU U Pa3/IEIIUTh.
D10 00YyCIOBIEHO TeM (PAKTOM, YTO KAl M3 YyUaCTHUKOB OTHOIICHUMN
MMEET CBOW MMYLIECTBEHHBIM HHTEPEC, HE3aBUCIIIUMNA OT HHTEPECOB
IIPOTUBOIIOJIOKHOM ~ CTOPOHBI ~ OTHOLIEHHWM, W  OCTaBasCh  C
IIPOTUBOIIOJIOKHOM CTOPOHOW Ha PaBHBIX OTHOILIEHMSX, COIJIACHO
IIPUHLIANIAM PAaBEHCTBA. B rpaxaaHCKOM CyAONpOW3BOACTBE, YYaCTHUKH
OTHOILIEHUH OTCTAaMBAIOT CBOM MHTEPECHI U UX HAPYIICHHUE B Cy/ax OO0IIei
IOPUCIUKIINM, HA OCHOBaHUH 3aKOHOATEIbCTBA B I'PaXIaHCKOH cdepe.

Ntak, rpaxJaHCKUMH MPABOOTHOIIEHUSMHU CUUTAIOTCS OTHOUICHUS MEXKIY
CyOBEKTaMH, PEryJIHpyeMble TPaKJAHCKUM 3aKOHOJATEIhCTBOM M 0O0Jagaroniue
KOHKPETHOCTBIO B YaCTHM PAaBEHCTBA W BOJIEU3bSBICHHUSA. OTHOLIEHUS B pa3pes3e

IrpaxXaaHCKOTro IIpaBa 3aTparuBarOT HMYIICCTBECHHBIC KW HCHUMYIICCTBCHHELIC
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OTHOUIEHUS! CYOBEKTOB M HMMEIOT CBOU CHEHU(PUUYECKUE XapaKTEPHBIE YEPTHI.
[IpaBa u 00s3aHHOCTH B TPAXKIAHCKUX TMPABOOTHOIICHHUSX  00JIaJaoT
OIpEEICHHBIMA BHJIaMH B3aMHOM 3aBUCUMOCTH, KaK, TO: CHMMETPUYHAs CBA3b,

KOPPECTIOHAUPYIOIIAS CBSI3b U B3aUMHAasI CBSI3b.

1.2 JjieMeHTBI M cOlep:KaHMe TPAKIAHCKUX PABOOTHOIIECHU

[IpaBOOTHOIIEHUSI, BO3HHUKAIOIIME B pPAMKaX TIPAXKJAHCKOTO MPAaBOBOTO
nojisi, O0ONagaloT CJIAEAYIOUMMHA OCHOBHBIMHU dJE€MEHTaMHU: OOBEKTaMH W
CyOBbEKTaMHU.

B TI'paxnmanckom kojaekce P@® moHsATHE CYOBEKTOB TpakIaHCKUX
OPABOOTHOIIEHUH  OPUUMAIBHO HE  3aKPEIUIEHO, IMPEACTABIEHO  TOJbKO
ONpENeNIeHne B CTaTbe 2, MYHKT |, 4Yr0o: «Y4YacTHUKAMH PETYIUPYEMBIX
IPAKIAHCKAM  3aKOHOAATEIbCTBOM  OTHOLIEHUM  SBISAIOTCA  IPAXKIAHE U
IOpUIMYECKUE JIMIA. B peryampyeMbIX TpakJIaHCKUM 3aKOHOHATEIbCTBOM
OTHOIIIEHUSIX MOTYT y4dacTBOBaTh Takxke Poccuiickas ®enepanus, CyOBEKTHI
Poccuiickoit @enepannu 1 MyHHIUIAIBHBIE 00pa3oBanus» [10].

I'paxxmaHckoe 3aKOHONATENbCTBO  OMNPENENSE€T IPABOBOE  MOJOKEHUE
YYaCTHUKOB TPa)XJTaHCKOrOo 000pOTa, OCHOBAHMSI BO3HUKHOBEHHS U TOPSIOK
OCYUIIECTBJIEHUSI TpaBa COOCTBEHHOCTM U JPYTMX BEIIHBIX I[paB, MpaB Ha
pe3yabTaThl UHTEIUIEKTYAJIBHOW AEATEIbHOCTH U NPUPABHEHHBIE K HUM CPEACTBA
UHAUBUAYaNU3alM  (MHTEUIEKTYyalIbHBIX  [paB), pEryjJupyer OTHOUIEHUS,
CBSI3aHHBIE C YYaCTHEM B KOPIOPATUBHBIX OpraHU3alUsAX WIN C YIPABICHUEM UMU
(KkoprmopaTUBHBIE OTHOILEHHMS), JOTOBOPHbIE M HMHBIE OO0S3aTENbCTBA, a TAKKE
JApYrue MMYLIECTBEHHBIE U JIMYHbIE HEMMYIIECTBEHHbIE OTHOIIEHUS, OCHOBAHHbIE
HAa PpaBEHCTBE, AaBTOHOMUM BOJM W MMYIIECTBEHHOW CaMOCTOSITEIbHOCTH
YYaCTHUKOB.

B coorBerctBuM ¢ a63. 4 4. 1 ct. 2 'K P® mpaBuna, ycTaHOBJICHHBIC

I'paXXKIaHCKUM 3aKOHOAATCIbLCTBOM, IPHUMCHAIOTCA K OTHOIICHUAM C YYaCTHUCM
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WHOCTPaHHBIX TpaxaaH, JIUI] 0€3 Ipak/IaHCTBA U HMHOCTPAHHBIX IOPUANYECKUX JIUII,
€CJIM UHOE HE MPEyCMOTPEHO (peiepabHbIM 3aKOHOM.

[IpumeuarenbHo, kakuM oOpa3om Poccuiickas @Denepanusi, CyOBEKTHI
Poccuiickoii ®enepammm: pecryOIuKu, Kpas, oOmactu, ropoma QeaepaabHOTO
3HAQ4YEeHUsSI, ABTOHOMHAsi 00JacTh, ABTOHOMHBIE OKpYyra, a TakXe TOpOJCKHUE,
CEJIbCKME TOCEICHUS U JPYyrue MYyHHIMNAIbHBIC OOpa30BaHUS BBICTYMAIOT B
OTHOLLEHUSX, perynupyembix ['paxmaaHckuMm koaekcoM. OHM y4aCTBYIOT B HHX
HapaBHE ¢ QU3MYECKUMHU U IOPUAMYECKUMU JIMLIAMU;, HA HUX PACIPOCTPAHSIOTCS
HOPMBI, KOTOpBIE€ OIPEIEIAI0T Y4YacTUe HOPUANYECKUX JHI B TPakIaHCKHUX
IPABOOTHOIIICHUSIX, €CTU MHOE HE BBITEKAET U3 3aKOHA MJIM OCOOEHHOCTEH TaHHbIX
cyobekToB (ct. 124 T'K PD) [16].

HuBunuct Kamnun AT, cuwmtaer: «llog CcyOBEeKTHBIM  COCTaBOM
FPXKIAHCKOTO  MPABOOTHOIIEHUS TOHUMAIOTCS  YYaCTHUKU  TPaKIaHCKOTO
paBOOTHOIICHHS» [14].

bonee yrouHeHHbIM MOXHO cuuTaTh MHeHMe Mourym C.K. o
IIEJICHATPABIEHHOCTU CYyOBheKTOB: «CyOBEKThI IpakIaHCKOrO MpaBa BCTYIAIOT B
IrpaXIaHCKHUE MPABOOTHOUIEHUS B IEJSX YIAOBJIETBOPEHUS CBOMX MATEpHATBbHBIX
WIN JyXOBHBIX MOTpeOHOoCcTe» [31].

['paxxgaHckue MPaBOOTHOIICHHS BKIIIOYAIOT B ¢e0sl TaKue BUJbI, B KOTOPBIX
oOs3aTeNibHAasl CTOpOHA MpPEANoiaraeT HaJluyue HEONpeleIeHHOro KOJIMYecTBa
JUI, HECymuX o00s3aTenbcTBO. K mpumMepy, K TakoMy BHUAY MOXKHO OTHECTHU
ABTOPCKHME IPABOBbIC OTHOIIEHUS, KOT/Ja aBTOPY MNPOU3BEICHUS MPOTUBOCTOUT
HEOIPEJEICHHOE KOJMYECTBO JIMI, OOS3aHHBIX COONIOAATh IpaBa CO3JATEII
IPOU3BE/ICHMUSI.

VYyactue B rpaXJAaHCKUX MPABOOTHOIICHUSX MPEANojaraeT Haaudue y
rpaxaanuHa npaocnocooHoctu. Ct. 17 'K P® ompenenser: «CmocobHOCTD
UMETh  TpaXJIaHCKME TpaBa W  HECTH  O0sS3aHHOCTU  (TpakIaHCKas
IPABOCIIOCOOHOCTD) MPU3HAETCS B paBHOW Mepe 3a BCEMU TpaxaaHamu», B cT. 49
'K P® conepxurcs mpaBocrnocoOHOCTh ropuanyeckoro nuna: «lOpuanueckoe

JIUIO MOXET UMCTh I'PAKAAHCKHUC ITPpaBa, COOTBETCTBYIOMINEC HCIIAM ACATCIbHOCTH,
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NPEAYCMOTPEHHBIM B €r0 YUpPEIUTEIIbHOM JIOKYMEHTE (CTaThsi 52), W HECTHU
CBSI3aHHBIC C 3TOH JIeATeIbHOCTHIO 00s3aHHOCTH» [10]. Ct. 17 'K P® onpenenser:
«IIpaBOCIIOCOOHOCTh Tpa)XJAaHWHA BO3HUKAET B MOMEHT €ro pOXACHUS U
IpeKpaaeTcs cMepThio». [IpaBOoCTIOCOOHOCTh IOPUIUIECKOTO JIUIA BO3HUKAET C
MOMEHTAa BHECEHHS B €IUHBIM TOCYJAapCTBEHHBIA PEECTp IOPUIUYECKUX JIHUIL
CBEJICHUI O €ro CO3JaHuU M MPEKPAIIAeTCs] B MOMEHT BHECEHHS B yKa3aHHBIN
pEECTp CBEJICHHI O €r0 NpEeKpaIICHUH.

Jlns Toro 4toObl CBOMMH JEHCTBUSIMU TNPHOOpPETaTh W OCYIIECTBIATH
IpaXJIaHCKHUE MpaBa, CO3/1aBaTh JJIsl ce0s TrpakJaHCKUE 00sI3aHHOCTH U UCTIOHSATH
UX, CYOBEKTHl T'PKIAHCKUX IPABOOTHOIICHUN HAACISIIOTCS JI€eCTIOCOOHOCTHIO
(ct. 21 TK).

[IpaBoripeeMCTBO  MOXET  OBITh  YHUBEPCAJIbHBIM  (OOIIMM) WU
CUHTYJISIpHBIM (4acTHbIM). OCOOEHHOCTHIO OOIIEr0 MPaBOMPEEMCTBA SIBISETCA TO,
YTO MPABONPEEMHUK IO OCHOBAHUSIM, MPEAYCMOTPEHHBIM 3aKOHOAATEIbCTBOM,
3aHMMAeT MECTO MPaBOMPEIIIECTBEHHUKA BO BCEX IMpaBax M O0sS3aHHOCTSX.
Uckmrouennem, B JaHHOM cCiy4ae, OyJeT SBIATHCS OTCYTCTBHUE JIOIyCKa
IPaBOIPEEMCTBA HA OCHOBAHUM 3aKOHOJATEIBHOI0 aKTa. TaKOBBIM HCKIIOUEHUEM
IIPU3HAIOTCSA MpaBa Ha aBTOPCTBO.

B oTHomeHun ropuauyueckux Judil, B cooTBeTcTBUM co cT. 58 I'K mpu
(cnusiHMM, TPUCOCAUMHCHHWHM, pa3[elICHWH) IOPUAMYECKHX JIMI [paBa u
00S13aHHOCTH KaXJ0r0 M3 HUX MEPEXOASIT K BHOBb BO3HUKIIEMY HOPUIUYECKOMY
JUILY.

YacTHOE TPaBONPEEMCTBO MOKET BO3HUKHYTh HE TOJIBKO B OJIHHX
IIPABOOTHOIIICHUAX, HO U B HECKOJbKUX. Tak, B coorBercTBUHU C M. 1 cT. 382 I'K
npaBo TpeOOBaHWsI, MPUHAMJICKAIIEE KPEIUTOPY HAa OCHOBAHWU O0OS3aTEIHCTBA,
MOKET OBITh MEpPEeaH0 UM JIPYrOMY JIMILY IO cienke (yCcTyrnka TpeOOBaHUs) WU
NepPENTH K IPYrOMY JIMITy Ha OCHOBAHWH 3aKOHA.

B ropuandeckoii Hayke 10 CHX MOP HET €IWHOI'0 MHEHHUS O TOM, YTO HIMEHHO
CUUTaTh OOBEKTOM TPAXKJIAHCKOTO MPABOOTHOIICHMs. JloNro Bpems IHUCKYCCUU

CBOJMJINCE K JBYM OCHOBHBIM IIOAXOJdaM. O)IHI/I HUBUIINCTBI paCCMaTpUBaIA
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O0OBEKT KaKk HEYTO OOBEKTHBHOE — caM IMpeAMeT, Ha KOTOPBIA HaIpaBJICHO
peryivpoBaHue mnpasa. [pyrue omnpeaensuii 00beKT CYObEKTUBHO — KaK TO, UTO
SIBJISIETCSL PEIMETOM CaMOI'0 IIPABOOTHOILIEHHUSI, T.€. TO MO MOBOAY YEro CyObhEKThI
npaBa B3auMOAEHCTBYIOT. HecMOoTps Ha 3TH pa3HOINIacusi CyIIECTBYyeT oOiee
MOHWUMAaHUE: OOBEKT MPABOOTHOIICHHS BCETJa MPOTHUBOMOCTABIICH €ro CyOBEKTY.
OH BBICTyIAeT KakK TO, HA YTO HAIMPABJICHO JICUCTBHE CYObEKTa MpaBa WM Kak To,
YTO CTUMYJHUPYET BO3HHMKHOBEHUE MPABOOTHOLICHUS — MPHUYMHA, MO KOTOPOM
CyOBEKTBl BCTYIAIOT BO B3aUMOJIEUCTBHE, pEryJIUpyeMoe IMpaBoM. Takum
o0pa3oM, 4YeTKO CHOPMYIUPOBAHHOTO TMOHATUS  «OOBEKT  TPAKIAHCKUX
IIPABOOTHOIIIEHHI» HAa COBPEMEHHOM JTalle pPa3BUTHUSl IOPUAMYECKON HayKd, HE
cymectByeT. OlHaKO OH 00JIaJJaeT XapaKTePUCTUKAMU MPEaMeTa, KOTOPhIA MOXKET
OBITH UCIIONIB30BAH B MPOIIECCE IOPUIMYCSCKUX JISHCTBUH ¢ cyObekTamu [4].

Nonora 3.3. cuutaer, 4TO MPEUMYIIECTBEHHO BEIM SBISIOTCS O0BEKTaMU
rPaXIAaHCKUX MPABOOTHOILIECHUM, yTBepxkaas, 4Tto: «Bce 0OBEKThl TrpaxJaHCKUX
IPABOOTHONICHU MOXHO pa3ieiauTh Ha Buabsl: | Marepuansubie Omara. K mx
YHUCIIy OTHOCSITCS BEIIW, a TaKXKe Pe3yibTaThl paboOT, UMEIOIINE MaTepUaIbHYIO,
BemecTBeHHYI0 (opmy. 2 Hemarepuanbubie Omara. K HuUM yke oOTHOcATCS
pe3ynbTaThl TBOPYECKOM JAESITENbHOCTH, a TaKkKe JpPyrue CXOJHbIE C HUMHU
OOBEKTHI, JIMYHbIE HEUMYIIECTBEHHbIC OJara, MOJb3YIOIIMECS T'PakIaHCKO—
npaBoBoii 3aruToi» [20].

B cratee Hymuenko A. B. u IlopybneBa O. JI. «OcoOOEHHOCTH 3allIUThHI
HEMaTepUalibHbIX OJlar U HEMMYIIECTBEHHBIX MPaB IpakJaH» MPUBEICHO TaKoe
MHEHUE, YTO «OOBEKT TPAKIAHCKOTO IPABOOTHOIICHUS OO0pa3yeT IOBEICHUE
yenmoBeka» [18].

B cBsi3M C BBICKa3aHHBIM, HEOJAHO3HAYHO MHEHUE YUYEHBIX—IIUBUIUCTOB,
CUMTAIONINX, YTO «K OOBEKTaM TPAXKIAHCKHX IPABOOTHOIIEHUH OTHOCSTCS
Pa3HOPOJHBIC SIBJCHUS: BEIIM, IIOBEICHUE JIIOJEH, pe3ylbTaThl JCHCTBUH,
HPOYKThI TBOPUECKOM ASSITEILHOCTH | T. 11.» [22].

Kak cnpaBennuBo ormevatror Kapnsiues M.B. u Xymxkuna A.M.: «Camo 110

cebe B3aUMOJCHCTBHE MEXIY JIOJbMH HE MOXET MPUBECTH K KAKUM—IHOO
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U3MEHEHMsIM B Bemlax. JIMiib mMoBeJeHHE 4YeNOBEKa, HaIpaBICHHOE Ha BEllb,
CIIOCOOHO BBI3BaTh B HEHM COOTBETCTBYIOIIHME U3MEHEHUs» [12].

OOBEKTOM MPaBOOTHOUIEHUH BBICTYNAET JaJeKO HE KaKI0€ JIEHCTBHUE,
OCYyILIECTBIsIeMOe TpakaaHUHOM. OOBEKTOM MPaBOOTHOLIEHUH B TPa)KIaHCKOM
npaBe, MOTYT BBICTYNAaTh JEHCTBUS TpPa)KJAaH, HAMpPaBICHHbIE Ha IIEHHOCTH,
UMEIOIINE MaTEPHATLHYIO H HEMaTepHaIbHYI0 OCHOBY [46].

A.Il. lyaun, momarai, yTo OIpeleleHHe «00beKTa» HeNb3sl OTHEISATh OT
o0burero GpuocoPpckoro MOHMMaHUs, UCXOAS U3 KOTOPOTro, IUMBMIIUCT TOJIarai, 4To
«OOBEKT MPaBOOTHOIIEHUS — 3TO MPEAMET, Ha KOTOPBIM HampaBlieHa IEATeIbHOCTD
CyOBEKTOB MPAaBOOTHOIIECHHUS, OCYIIECTBIIsIEMass B MPOLIECCE peau3alui UMU
CBOUX IOPUIMYECKHUX TIPaB U 00si3aHHOCTEH» [17].

Anekcees C.C. yrBepxkaaeT (aKT BO3MOXKHOCTH 3aMEHbl TEPMUHA,
IOCKOJIBKY TIOJI OIpeIeIeHnEM MOHUMAETCS OCOOEHHBIM crenupuyecKuii CMBICI,
UMEIOIINIA IOPUANYECKYI0 OCHOBY. PaccyxneHuss nmBuiaucta Oa3upyloTcs Ha
OTCYTCTBMM B3aUMOCBSI3M MEXIy OOBEKTOM U CYOBEKTOM B IOPHUAMYECKOM
Hay4YHOM HarpasieHun [11].

B crarbe 128 TK PO umeercss oOmuii nepedeHb OOBEKTOB TPa)kKIaHCKUX
IpaB, BKJIIOYAIONIUMN B ce0s: «OTHOCSTCSA BeHIM (BKJIOYAs HATWYHBIE JEHBIH U
JOKyMEHTAapHbIE IIeHHble Oymaru), WHOE€ HMYIIECTBO, B TOM YHCIIE
UMYIIECTBEHHBIE TIpaBa (BKIItoUYasi Oe3HATNYHBIC ICHE)KHBIE CPEICTBA, B TOM YHCIIE
uupoBbie pyonH, Oe3OKyMEHTapHble IeHHble Oymaru, Iu(poBbBIE NpaBa);
pe3ynbTaThl  pabOT M OKa3aHUE  YCIYr;  OXpaHse€Mble  pe3yJbTaThl
UHTEJUICKTYadbHOW  JESITETbHOCTH M  TMPUPABHEHHbIE K HHUM  CpeICTBa
UHIUBHUlyan3allud  (MHTEIJIEKTyallbHass COOCTBEHHOCTh); HeMaTepualbHbIe
omaray [10].

Heo0xoammo oTMETUTh TO OOCTOATENBCTBO, YTO KOAEKC MPEyCMaTPUBAET B
KauyecTBE 00bEKTOB IPaKAaHCKUX MPaB LEJbIi CIEKTp OJiar, yAOBIETBOPSIONINX TE
WIM WHbIE MOTPEOHOCTH Tpa)KaaH, MPUHUMAIOMIMX YYacTHE B TPaXKIAHCKUX

IMPaBOOTHOIICHUAX. N3 uero CICAYCT 3aKIIYCHHUC, YTO YKA3aHHBLIC Onara
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00J1aJ1al0T BO3MOXHOCTSIMH CTaTh CaMOCTOSITEIIbHBIM OOBEKTOM T'PakIaHCKUX
paBOOTHOIICHHH [31].

OOBEKTHI TpPaXIAHCKUX TIpaB MOTYT CBOOOJTHO OTUYKIAThCS WM
NePEeXOANTh OT OJHOTO JHIla K JAPYyroMy B TOPSAKE YHUBEPCAIHHOTO
npaBornpeeMcTBa (HacjieA0BaHUE, PEOpraHu3alvs OPUIUYECKOro Jinia) Jubdo
UHBIM CTIOCOOOM, €CJIM OHU HE OTPaHUYCHBI B 000POTE.

3emiist U Ipyrue NPUPOHBIE PECYPCHI MOTYT OTUYXAATHCS WU MEPEXOUTh
OT OJIHOTO JIUIAa K JPYrOMY HMHBIMHU cIocoO0aMH B TOM Mepe, B Kakoi MX 000pOT
JIOMYCKAeTCsl 3aKOHAMHU O 3eMJI€ U APYTUX IPUPOAHBIX pecypcax.

Pe3ynpTaThl MHTENIEKTYyalbHOW JEATEIbHOCTH M TNPUPABHEHHBIE K HUM
CpelcTBa MHAMBUAYaTU3anuu (cTarhs 1225) HE MOTYT OTYYXAAThCS WU WHBIMU
crocobamMu MepexouTh OT OJHOro Jjula K Apyromy. OJHaKo MpaBa Ha TaKue
PE3yNbTaThI M CPEICTBA, a TAK)KE MaTepUaIbHbIE HOCUTENN, B KOTOPBIX BBIPAKCHBI
COOTBETCTBYIOIIHUE PE3YIbTaThl WA CPEICTBA, MOTYT OTUYXIAThCS WIM WHBIMH
croco0aMu TEPEeXOAUTh OT OJHOTO JIMIAa K JPYroMy B CIydasx M B TOPSIKE,
KOTOpBIE yCTaHOBJIEHBI KosiekcoM.

3aKOHOM WJIM B YCTAHOBJICHHOM 3aKOHOM IOPSAKE MOTYT OBITh BBEICHBI
OTpaHUYeHHs] 000POTOCIOCOOHOCTH OOBEKTOB TPAXKIAHCKHUX IpaB, B YAaCTHOCTH
MOTYT OBITh MPEAYCMOTPEHBI BUAbI O0BEKTOB TPAXKIAHCKUX MPaAB, KOTOPhIE MOT'YT
NpUHAJICKATh JIMIIb OMPENCICHHBIM Yy4YacTHHKaM o000poTa MO0 COBEpIICHHUE
CIIEJIOK C KOTOPBIMHU JIOMTYCKAETCS M0 CIEHUATIbHOMY pa3pelleHHUIO.

OOBeKThl TPaXKIAHCKUX I[PaB HMEIOT CJEIYIOIMIME OOIINE MPU3HAKHU:
peaTbHOCTHh 00BEKTA, OMPEACICHHOCTh 00BEKTAa KOMMYECCTBCHHAS U Ka4eCTBEHHAS,
IEHHOCTh YacTHasg Ju00 (win) oOIIEeCTBEHHAs 3HAYMMOCTh, JIOMYCTUMOCTH
y4acTHUsl 00bEKTa B TPaXKIaHCKUX MPABOOTHOMIECHUIX 1 Tip. [38]

ITog peanbHOCTBIO OOBEKTAa TOHMMAETCS CIIOCOOHOCTH OJiara OKa3bIBaTh
BO3/ICHCTBUE HA TPayKIaHWHA IMOCPEACTBOM Pa3HOOOPA3HBIX CIIOCOOOB, U3BECTHBIX
B Hayke. COBpeMEHHBIH MHp MPHUBET K TOMY, YTO B TpakIaHCKO-TIPAaBOBOM
000poTe UMEIOT MPUMEHEHHUE HE TOJIbKO OJiara, 00Jiaialoline 0cs3aeMoil OCHOBOM,

HO M OJlara, UMEIOIME OTHOILLIEHHWE K BUPTyaJIbHOMY MHUpPY. BupTyanbHbiil Mup
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NPOYHO BOIIET B JKM3Hb COBPEMEHHOrO TpakJaHMHA uepe3 VIHTepHeT,
uH(pOpMAIIMOHHbIE TeXHOJNOrMk. B nmaHHOM cnyuyae, He obOonuiock u  0e3
UCKJIIOYeHU B Ojarax, KOTOpbIe MOApa3yMeBalOT pEaJbHOCTh Ojar, HO
HEBO3MOXKHOCTh OKa3aHMsl Ha HHUX BO3JCWUCTBUA, a CIEIOBaTEIbHO, U
HEBO3MOXKHOCTh OTHECTHM WX K OOBEKTaM TpaKAaHCKUX MpaBooTHomeHud. K
npuMepy, TaKUMH OJlaraMu BBICTYHAlOT OOBEKThI B KOCMOCE, JKEJIaHWsI, MBICIH,
AOMOIIMH TPAXKIaH.

OmnpeneneHHOCTh 00bEeKTa B KOJMYECTBEHHOM M KAauyeCTBEHHOM pakypce,
NoJpa3yMeBaeT ToJi CO0O BO3MOKHOCTh Ha3BaTh OOBEKT OIPEIeICHHBIM
HanMEHOBaHWEM, 0003Hauas €ro OINpeeICHHBIM KOJWYECTBCHHBIM H3MEPECHUEM.
K mpumepy, TakOBBIMH HAUMEHOBaHUSMHU MOT'YT SIBIISITHCSI MOJIOKO, MyKa, KpyTa.

KomnuectBeHHOE M3MepeHne Oiar MOXKET OBITH pealn30BaHO MOCPEICTBOM
YCTaHOBJICHHUS ONPEICICHHBIX MEp H3MEpPEHUsT Ha YpOBHE rocyaapctBa (K
OpUMepy: KHJIOMETpPbI, TOHHBI, TEKTapbl, Ipagycel u Tp.). KomudyecTBeHHOe
U3MEPEHHE MO3BOJISIET (POPMUPOBATH TAKOE MOHATHUE, KAK JIETMMOCTh OJiar, Belen.
B cBoro ouepenp, onpeneneHHOCTh B pa3pe3e KauecTBa IO3BOJSET MPUMEHSTh
Belllb WM Oyara Mo CBOEMY Ha3HAUYEHUIO, OCYILECTBIATh pa3/ielieHHE Belle Ha
TaKWe BHJbI, KaK TJIaBHAs W TPHHAJJICKHAS, BBIBISATH MPOCTOTY M CIOXHOCTH
OJiar, ¥ UX Ha3HAYCHHUE U QYHKIIUH.

[leHHOCTH BEmM WIM €€ OOIIECTBEHHAs 3HAYMMOCTh B TPa)TaHCKHUX
MPaBOOTHONICHUSAX MPEACTABISAET COO0HN IEHHOCTH/3HAYUMOCTh OJiara Jijisi OTHOTO
rpakJIaHHa, YbM MHTEPECHI HYKJat0Tcs B oxpaHe. K npumepy, 611aro He o0nagaer
KaKOH-INOO 3HAUYMMOCTBIO AJIsi OOIIEeCTBA, JUOO YTPAaTUIO €€, HO MOXXET UMETh
JUYHYIO [IEHHOCTH JJISl TpaklaHuHa, 00JIaJatoIIero ero.

Tounoro omnpenenenuss 00BEKTa TPAXKAAHCKUX MPABOOTHOIICHUH B
IOPUIMYECKOM COOOILIECTBE HE BBIBEJAEHO, UYTO MOXKET CBUJAETEIbCTBOBATH O
HE3aBEPIICHHOM TIpoIiecce B (POPMHUPOBAHUM TPABOBOM OCHOBBI TOr'O BOIPOCA.
DTOT BOIIPOC HAXOJUTCS HA CTAIUU HAKOIJICHUS JOCTATOYHOIO OIbITA B MUPOBOM
NPaKTHKE JJIsi BHECEHHsS] BEPHBIX KOPPEKTHBOB [UIsl JaJbHEWUIIEro pa3BUTHUS

rpaxkaaHckoro npasa [43].
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B cBoeM yuebHOM mocobun Pacconoa T.M. ommchiBaeT 3TO CleayIOIIUM
oOpa3oM: «B3auMOCBsI3b MEXAY HOPMAaMH IPakJIaHCKOrO MpaBa U rpaklaHCKUMU
PABOOTHOIICHUSIMH 3aKIYAeTCs B CleNyIomeM: (pOpMbI IPaKJaHCKOIO IpaBa
orpenensoT (GopMy U CoAep)KaHUE TPaKJAHCKUX MPABOOTHOILIECHUH; MOCIEeTHUE
BOTUIONIAIOT TPEOOBaHUS TPaskJaHCKO—TIPAaBOBBIX HOPM B JKU3HBY [38].

I''K Toncroi, poCCUUCKHN YYEHBIN-TIPABOBEN, B CBOUX TPYAAaX BBIACIISET,
YTO COAEPKAHUEM T'PAKJAHCKUX MPABOOTHOIIEHUH SIBIIIETCS KOMIUIEKC U3 MPaB U
00s13aHHOCTEN YYaCTHHKOB TPaXJAaHCKUX MPaBOOTHOIIEHUN. ToJcToi oTMeyan:
«Omnpenensisi coep kaHue MPaBOOTHOLIEHUS, HEOOXOIMMO UCXOJUTh U3 TOTO, YTO
BCAKOE NMPABOOTHOLIEHUE COCTOUT U3 MPaB M 00s3aHHOCTEN €ro YYaCTHUKOB, YTO B
MIPaBOOTHOIIICHUH TIPaBaM OJIHUX JIMI] COOTBETCTBYIOT O0S3aHHOCTH ApYyrux» [41].

CyOBbeKTUBHOE TMpaBO NPEACTAaBIsICT COOONW KOMIUIEKC KPUTEPUEB IO
IPEANONIAra€MOMY TMOBEACHUIO YIPAaBOMOYEHHOTO JMIA M €ro COOTBETCTBHIO
KOMIUIEKCY KPUTEPUEB IO YCTAHOBICHHOMY IIOBEACHHUIO JIMIA, HAACICHHOTO
00s3aHHOCTSIMU.  YTPaBOMOYEHHOMY  JIMIy  [PEUIAralTcs  CIEAYIOIINE
IPEAIOIAraeMble BUbI TIOBEACHUS:

— BECTH ce0sl COOTBETCTBEHHO CIIy4ar0 M CUTYallHH;

— BBIIABUraTh TpeOOBaTh Ha NPEIMET YCTAHOBJIEHHOIO, COTJIACHO

CUTYyalluH, MOBEJICHUS OT MPOYUX, IPUCYTCTBYIOLIUX JIHII;

— ¢opmynupoBaTh oOpallleHHue B HaAJeXKallMe OpraHbl TOCYJapCTBEHHON
CTPYKTYpbl B Ciy4asx, KoOrja MpPOUCXOJUT HApyIIEHUE IpaB
yIPaBOMOYEHHOIO JINLA.

OCHOBHBIM KPUTEPUEM YCTAHOBJIEHHOI'O IMOBEICHMS JIMIA, HECYIIMMHU Ha

cebe 00513aHHOCTHU BBICTYIAET IPakIaHCKasl 00S3aHHOCTh CYObEKTa.

OO0s3aHHOCTh CyOBEKTa MpenanonaraeT pasielieHue Ha AaKTUBHBIA THUI
00s13aHHOCTEN 1 MACCUBHBIN TUIT 00S3aHHOCTEH.

AKTUBHBIM THUN O0S3aHHOCTEH BKJIIOYAET B €05, YCTAHOBJICHHBIC IS
paBoOOSA3aHHOTO JIMIA, TPEOOBAaHUS MO OCYIIECTBICHUIO OMPEACICHHOTO BHJA

NeUCTBUN WM O€3CHCTBUI, HEBBIMOJIHEHUE KOTOPOTO, HAjllaraeT Ha JIAIO
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IOPUINYECKYI0 OTBETCTBEHHOCTh B BHjE IITPadOB, CAHKIIUMA U TIP., OTUCAHHbBIC B
JIOTOBOPHOM (popMe WM YCTAHOBJICHHBbIE HOPMATUBHO-TIPABOBBIMU aKTaMHU
3aKOHOJIaTEIA.

[TaccuBHBI THUTT 00SI3aHHOCTEH BKIIOYAEeT B C€0s, YCTAHOBIICHHBIC IS
IPaBOOOS3aHHOTO, 3aNPETHl HA OMPECICHHOTO BHUIa COBEPIIACMBIC UM JICHCTBHSI
Ha OCHOBaHMU 3aKoHA. OCYIIECTBICHHE TaKHX JACHCTBUI IMOBIEYET 3a COOOM
NpUBJICUECHNE TIPABOOOS3aHHOIO JHUIA K HOPUANYECKOM OTBETCTBEHHOCTH U
HAJIOKEHHUE YCTAaHOBJICHHBIX OTPAHUYCHUN U CAaHKITUH.

Takum oOpazoM, ciaeayer OTMETUTh, UYTO TPaXKJAHCKUE TIPABOBBIC
OTHOIIIEHUS — 3TO OCOOBIM BHJI COIMAJIBHBLIX CBSI3EH, SIBIAIONIUMKICSA BaKHEHIIEH
YaCcThl0O CHUCTEMBl TpaXJAaHCKOro TmpaBa. X CyIIHOCTh 3aKJIIOYaeTcs B
perjiaMeHTaluy MOBEJICHUS] YYaCTHUKOB, O0ECIIeUrBAIOIEe MOPSIAOK B MPAKTUKE
MPUMEHEHHS TPAXKJAHCKUX HOPM, a TAKXKE B pealu3allid BO3MOXXHOCTEM U BOJHU
cyobekToB. B memom, kak ¢opma TpaBOBOM pEryislMH, TpakKIaHCKUE
IIPABOOTHOLIEHUS UMEIOT U COLIMATBHO-3KOHOMUYECKYIO OCHOBY, U FOPUINYECKYIO
MPUPOSIY, YTO TMOJYEPKUBACT HWX 3HAYCHUE JUISI PA3BUTHS IPABOBOIO U

OOIIECTBEHHOTO CTPOSI.
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I'naBa 2 XapaKTepHCTI/IKH OTACJIBbHBIX BHUA0B IrpaxkaiaHCKHUX

MPaBOOTHOLICHU

2.1 UmymiecTBeHHbIE W JIMYHbIE HEUMYIIECTBEHHbIE IPABOOTHOIEHUSI

['paknaHckue TPaBOOTHOIICHHUS MOTYT OBbITh KJIACCU(DULIMPOBAHBI I10
CBOEMY COJEP)KAHUIO, HA OTHOLICHHWS HMMYIIECTBEHHOI'O M HEUMYILECTBEHHOI'O
XapakTepa.

Kak npaBuino, UMyIIeCTBEHHbIE OTHOLICHUS MEXY TpaKIaHaMu HECYT B
cebe HSKOHOMHUYECKYIO COCTaBIISIIONIYIO, IOCKOJBKY 3aKiIioualT B cebe
npaBooOalaHie MMYIIECTBOM (B JAHHOM CJy4yae€ »dTO BeIHbIE [IpaBa,
BKJIIOYAIOIIME B ce0s ONEpaTUBHOE YIPABIEHHE, NPaBOO0JIaJaHuE BEIlbIO,
COOCTBEHHOCTBIO) M BO3MOXXHOCTh MEpeJaud HMMYILIECTBA JIPYroMy JIUIY
(opopMieHre 1OroBOpOB MPOAAKH UMYIIECTBA, IEPEBO3KH, IIOCTABKH U TIP.).

OTHOIIEHUSI HEMMYIIECTBEHHOTO COJAEPKaHHA HE HMEIOT TOoJ Cco0oil
SKOHOMHYECKON OCHOBBI, MIOCKOJBKY MCTOYHMKOM HMX BO3HUKHOBEHHUS SIBIISIIOTCS
HeMaTtepuanbHbie Oara [38].

NMytiecTBeHHbIE TMPAaBOOTHOILIECHUSA, B CIIy4asX HapylIeHUs TMpaB H
00s13aHHOCTEM, 3aIUIIAIOTCA B COOTBETCTBUU ¢ KOJEKCOM U IpyruMH 3aKOHAMH B
cly4yasix ¥ B MOpSAKE, UMM HIPEIYyCMOTPEHHBIX, a TaKKe B TeX ClydasX H
npenenax, B KaKMX UCIOJb30BaHUE CIIOCOOOB 3alIUThI TPAXKIAHCKUX MPaB (CTaThs
12) BBITEKaeT M3 CYIIECTBA HAPYINICHHOTO HEMATEPHAIBHOTO OJiara Wi JIMYHOTO
HEUMYILECTBEHHOIO IIpaBa M XapakTepa MOCIEICTBUA 3TOr0 HapyLICHUS.
HenmymiecTBeHHbIE MPAaBOOTHOUIEHUS NPEAIONAralT, B YKA3aHHBIX CIIydasx,
NPUMEHEHUE MUMYLIECTBEHHBIX CAaHKLMHA M MPOYMX BO3ACHCTBYIOIIMX MEpP, TAKHX
Kak TpeOOBaHHE ONPOBEP)KEHUS CBEICHUMN, OKa3bIBAIOIIMX IOpovalee NeHCTBUE
YeCTU M JOCTOMHCTBY rpaxkaanHuHa. Taxxke cT. 208 'K P® ykazaHo, uckoBas
JABHOCTh ~HE  paclpocTpaHsieTcs Ha TpeOoBaHHUA O 3alIUTe  JIMYHBIX

HCUMYIICCTBCHHLIX IIPpAaB U APYI'UX HEMATCPUAIIBHBIX Omnar.
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bumuesa K. A. onpenensier: «HemarepuanbHbie Oara — 6jara U cBoOO/bI,
HEOTJICJTUMBIC OT JIMYHOCTH WX HOCHUTENSI, KOTOPhIC BO3HUKAIOT, B OCHOBHOM, C
POKIEHUS YENOBEKA W 3aKAHYMBAIOTCS C €ro CMEpPThI0; OHH HE HUMEIOT
UMYIIECTBEHHOTO COJIEP)KaHUS W TPU3HAIOTCSA JEHCTBYIONIUM B COBPEMEHHOE
BpeMsI 3aKOHOJATEIILCTBOM [5].

HemarepuanpabiMu Onaramu, coriacHo ct.150 I'pakmanckoro Komekca,
cuntatorcs: <«KW3Hb W 3I0pOBbE, JOCTOMHCTBO JIMYHOCTH, JIMYHAS
HEMIPUKOCHOBEHHOCTh, 4YeCTb W JOOpoe WuMs, JeJioBas pernyTaius,
HEIPUKOCHOBEHHOCTh YACTHOW KW3HHW, HEINPUKOCHOBEHHOCTh KWJIUIIIA,
JUYHas U ceMeiHas TaliHa, cBO0Oa MepeABUKEHUsI, CB0OOO1a BRIOOpA MecTa
npeObIBaHUS UM JKUTEIbCTBA, WMS TpaKJaHWHA, AaBTOPCTBO, WHBIC
HEMaTepuayibHbIe OJiara, MPUHAAJICKAIINE TPAKIAHUHY OT POXKICHUS WU B
CHJTy 3aKOHa, HEOTUYXKJaeMbl U HEeTlepeaBaeMbl HHBIM criocobom» [10].

Hemarepuanpabie Oyara 3amumiarOTCS B COOTBETCTBUHM ¢ [ pakgaHCKUM
KonekcoM u aApyrumu 3aKkoHaMu B CITydasiX U B MOPSJIKE, MU MPEIyCMOTPEHHBIX,
a TaKkkKe B TE€X CIydasx U MIpelenax, B KaKUX HCIOJIb30BaHUE CIIOCOOOB 3aIlUThHI
rpaXIaHCKuX TipaB (ctarhs 12) BBITEKAaeT W3 CYIIECTBA HAPYIIEHHOTO
HEMaTepuajibHOr0 OJjlara WIM JUYHOTO HEMMYIIECTBEHHOTO IpaBa W XapakTepa
MOCJICICTBUI 3TOTO HAPYIICHUSI.

B cnydasx, ecnu Toro TpeOyHOT MHTEPECH TpaKAaHWHA, TMPHHAIJIC)KAIINC
€My HemarepuajbHble Ojlara MOTYT OBITh 3alIUIICHBI, B YAaCTHOCTH, ITyTEM
Npu3HAHUSA CynoM (haKTa HAPYIICHHUS €r0 JUYHOIO HEMMYIIECTBEHHOTO IpaBa,
OIMyOJIMKOBAHUS PEIICHHUS Cyda O JOMYIICHHOM HApyIICHWH, a TakkKe IyTeM
MIPECEUCHUST WJIW 3alpElICHUs AEUCTBUN, HAPYLIAOMIUX WIM CO3JAOIIUX YIPO3y
HApYIICHUS JIMYHOTO HEUMYIIECTBEHHOrO0 TMpaBa JHMOO TOCITAONINX WM
CO3/IAI0NINX YTPO3y MOCATAaTEIhCTBA HA HEMAaTepUaIbHOE 0J1aro.

B caydasx w® B TopsAlKe, KOTOpPbIE TMPEAYCMOTPEHBI 3aKOHOM,
HEeMaTepualibHple OJiara, TPUHAUICKABIINE yMEpPIIEeMYy, MOTYT 3alllHUIIAThCs

Apyrumu aumamu [28].
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[Ipu u3yyeHun HemaTepHalbHBIX Onar, cieayer oOpaTUTh BHMMaHUE U Ha
T0, 4To cT. 56 Koncturynuu Poccuiickoit ®enepanuu [25] 3akperuieHsl Ouara,
ycra"oBiieHHbIe cT.150 'K P® (a umeHHO: paBo Ha KU3Hb, JOCTOMHCTBO, MPaBO
Ha HENPUKOCHOBEHHOCTb YACTHOM XU3HM, JINYHYIO U CEMEMHYIO TalHY, 3aIIUTY
CBOGH dYecTH W JOOpOro WMEHHW, JHYHOW HENPUKOCHOBEHHOCTH) KOTOPBIC
IPOKJAHUHY MPUHAUIEKAT U [0 MPaBy POXKIECHHS, a, CIEAOBATEIBHO HE MOIYT
ObITh OTYYXJIEHbl, U HE MOTYT OBITh OIPAaHMYEHbl HM NPHU KaKUX YCIOBMSIX,
BKJIKOYAsl YCJIIOBUS YPE3BBIYAMHOIO MOJ0KEHUSI.

[Ipu cocTaBieHUU XapaKTEPUCTUKH HEMATEPUAIbHBIX OJar MPUMEHSIOTCS
BCE OMMCAHHbIC BbIIIE NMpU3HAKU. K mpuMepy: HEKOTOpbIE NMYILIECTBEHHBIE MPaBa
UMEIOT TaKyl XapaKTePUCTUKY, KaK OTUYKIAEMOCTb, K KOTOPO OTHOCATCA IpaBa
Ha MCTpeOOBaHME AQJIMMEHTHBIX B3bICKAHUWA WJIM BO3MEIIEHUS NPUYUHEHHOTO
BpE/Ia 370POBBIO IPAKJAHUHA U Mp. YKa3aHHBIM MPAaBONOPSIOK COAEPKUT B cede
cienymoliee uckioueHue, ycranopieHHoe B 1.1 ct. 152 I'K P®: «Ilo TpeboBanuto
3aMHTEPECOBAHHBIX JIMI[ JOIYCKAaeTCs 3alllUTa YECTH, JOCTOMHCTBA M JEIOBOM
pernyTanuu rpakaaHrHa 1 mocjie ero cmeptu» [10].

Takum 0o0pa3om, Ha OCHOBAaHUU HEMaTEpUAIbHBIX OJIal MOXKHO CYIUTh O
CTENEHU COLMANIM3alMU TPAXKJaHMHA W €ro pojd B COLUYME B NEPUOI €ro
KU3HEHHOTO ITyTH.

Hemarepuanbhbie 61ara 00J1a1at0T HEOrpaHUYEHHBIM CPOKOB JIEUCTBUS.

[To muenuto bunmeBoit K. A.: «IIpemocraBieHue 4enoBeKy CBOOOIBI U
HE3aBUCUMOCTH B c(epe JIMYHOHM KU3HHU, B CEMEUHO—OBITOBBIX U HPABCTBEHHBIX
OTHOLIEHUSIX, BO B3aMMOOTHOILIEHHAX YacCTHOIO JIMIA C TOCYyJapCTBOM —
cnenupuueckue 4YepThl, KOTOpble MOCTY>KWJIH OCHOBAaHHMEM TOTO, YTO JUYHbIE
HEMMYIIIECTBEHHBIE MTPaBa MOJYyYWII UMEHHO TaKoe Ha3BaHue» [5].

[Ipy wW3ydeHMH HWMYIIECTBEHHBIX IIpaB JIMYHOTO COJEPXKAHMS C
CyOBEKTUBHOM TOYKU 3PEHMS, OTMEUAIOTCS CIIEAYIONINE XapaKTEPHBIE YEpThI:
NPUHAIEKHOCTh TPAXKIAHWHY Ha 3aKOHOJATEIbHOM YpPOBHE M IO NpaBy €ro
POXKIIEHUS, HEOTUYX IAEMOCTh IIpaB, HEBO3MOXKHOCThb IE€pElayd IpaB TPETbUM

JINIIAM.
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JInuHble MMYIIECTBEHHbIE TIpaBa O00JAJAlOT HCKIIOYUTENBHOCTBIO U
SBJISIFOTCSL AOCOJIIOTHBIMU B CBOEH COJIEpPKATEIbHON YacTH.

HccnenoBarenn M.IO. Jlecusix 1 A.H. ®enopoBa CUUTAIOT, YTO «...JIAYHBIE
HEHMYIIECTBEHHbIE TIpaBa MPEACTaBISAIOT cO00Ml Te HeMaTepuaibHble OJjara,
KOTOpBIE HEPA3PBIBHO CBSA3aHbI C JUYHOCTHIO, IPUHAMIEKAT EMY OT POXKICHUS U
SABISIIOTCS ~ HeoTuyxkaaembiMu»  [27]. B.K.  AHapeeB  oTmedaer, dUTO
«...HeMaTrepHuajbHble OJlara He TOJIBKO SIBJISIFOTCS] JIMYHBIMM HEMMYILIECTBEHHBIMU
NpaBaMH, HO M BBICTYNAIOT B KayecTBE OOBEKTOB TpakaaHckux mpaBy [2]. Ilo
MHEHHIO TPEJCTABICHHBIX aBTOPOB, AHAJM3UPYEMbI€ NpaBa BBICTYNAKOT Kak
COCTaBHasi 4YacTb HEMaTepUAIbHBIX OJlar U, CIEIOBATENIbHO, 3aKJIIOYAIOTCS B
NPABOBOM 3alllUTE T'PAKJAHUHA HE TOJBKO KaK JIMYHOCTH, HO U €r0 MOPAJIbHBIX
LHEHHOCTEM, UCTIBITHIBAEMBIX 3MOLUKA U YyBCTB. JINUHbIE HEUMYIIECTBEHHBIE ITpaBa
3aTparuBalOT  00JIaCTb ~ HENPUKOCHOBEHHOCTH JIMYHOCTH TpaXJAaHWHA W,
COOTBETCTBEHHO, €r0 JIOCTOMHCTBO, YECTh U JOOPOE UMsl, 1€TI0Bask PEMyTaLHs, UMsI
IpaKJaHUHA, aBTOPCTBO U IIP.

BONBIIMHCTBO aBTOPOB-IIUBUIMCTOB OTMEYAKOT XapaKTep MMYLIECTBEHHBIX
OTHOIIEHUM, KakK CTOMMOCTHOM WJIM TOBApPHO-IACHEXKHBIM, YTO IO3BOJISAET
chopMHpOBaTh CYTh AHAIU3UPYEMBIX OTHOIICHUH U CPOPMYIUPOBATH BHIBOJBI O
XapaKTEPHBIX OCOOCHHOCTSIX TPaKIAHCKOro mpasa B menom [32].

IIpencrasisercsa BepHOU Touka 3peHus B.D. SIkosiieBa, nmosararoiero, 4ro
«hopMynHpoBKa, B COOTBETCTBHUM C KOTOPOM TPa)KJAHCKOE IMPaBO PEryIHpyeT
UMYILIECTBEHHbIE OTHOIIECHMS, CKJIQJbIBAIOIIMECS KaK TOBapHO—ICHEXHBIE,
Hy)KJaeTcs B KoppekrhBax. OHa NOPHUBOIUT K CYKEHHUIO JACHCTBUTEIBHOIO
npeIMeTa IpaKJaHCKOro MpaBa, MOCKOJIBKY OCTAaBJISET 3a MPEAEIaMH IOCIEIHETO
OTHOIIIEHHUsI COOCTBEHHOCTH B UX craTuke» [50].

H.A. bapuHoB  ompenenser.  «UMYIIECTBEHHbIE  OTHOLIEHUS  €CTh
Pa3HOBUIHOCTH OTHOIIECHUN, BO3HUKAIOIINX MEXIY JIIOJIbMH, UX 00BEAMHEHUSIMHU,
IOPUANYECKUMHU JIMIIAMU M JIPYTUMU CYOBEKTaMH IO TOBOJIY HMYIIECTBa —
MaTEepUAIbHBIX W MHBIX Orar, BelIe, CpeIcTB MPOU3BOACTB MPEAMETOB

notpedsienus» [32].
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OO6uiee 3aKiIIOYEHHE MO MPEACTABICHHOMY TaKOBO, YTO MMYIIECTBEHHBIMU
OTHOLICHHUSIMU ONPEAEISIIOTCS OTHOLIEHHUs, IPEAIONAraloniue HMCIOIb30BaHuE,
BJIaJICHUE, PACTIOPSIKEHUE UMYIIIECTBEHHBIMU OJlaramMu.

Koncturynmonnsii Cyn P® paspsicHun cuemyromniee, 4ro: «TEPMHUHOM
«AMYIIECTBO» OXBATHIBACTCS JIIOOOE€ MMYIIECTBO, CBA3AHHOE C pean3aluei
IpaBa 4YacCTHON U UHBIX (OPM COOCTBEHHOCTH, B TOM YHUCJIE UMYIIIECTBEHHbIEC
mpaBa, BKJIIOYas TMOJyYEHHbIE OT COOCTBEHHHMKA IIpaBa BJaJCHUS,
II0JIb30BAHUSA M PACHOPSHKEHUS HMYIIECTBOM, €CIIM J3TU HMYILIECTBEHHBIE
[paBa MNPUHALIEKAT JMIY Ha 3aKOHHBIX OCHOBaHMAX. Peamuszanusd
UMYIIECTBEHHBIX IIPaB OCYIIECTBISETCS HAa OCHOBE OOIIENPaBOBBIX
NPUHIUIIOB HENPUKOCHOBEHHOCTH COOCTBEHHOCTH M CBOOOJBI JOTOBOPA,
[IPEANOJIaralolIiX pPaBEHCTBO, AaBTOHOMHUIO BOJM U HMYIIECTBEHHYIO
CaMOCTOSITEIIbHOCTh YYACTHUKOB TPaXJIAHCKO — IIPABOBBIX OTHOIIEHUH,
HEJOMYCTUMOCTh TPOU3BOJIEHOTO BMEMIATEIHCTBA KOTO—JIHMOO B YACTHBIC
nenay [37].

OmnpeneneHne «UMYILIECTBO» MPEACTABIAET COOON TOHSATHE CKOpee
coOupaTeNnbHOe, OCKOJIbKY MPEACTAaBISET COO0M KOMIUIEKC M3 UMYIIECTBEHHBIX
IpaB U ONpPEAENICHHBIX BEIlei, KOTOPhIMU 00JIaJJaeT ITpaKIaHUH.

NMymiecTBeHHblE  MpaBa  cojepkaT B ce0e  MpPaBOBYIO  OCHOBY,
HPOSIBJISIONTYIOCS B UX MTPU3HAKAX, KAYECTBEHHOTO XapaKTepa, TaKuX Kak [6]:

—  I[IEpCOHAJIM3UPOBAHHOCTH. MMYIIECTBEHHOE IPABO BCETJA 3aKPEILICHO

32 KOHKPETHBIM (PU3UYECKUM WU IOPUANYECKUM JIULOM (WK TPYIIION
JIMIT), KOTOPOE SIBIISIETCS €r0 BIIAJIENbIIEM;

—  peanu3anys UMYIIECTBEHHBIX MHTEPECOB: BIIAJICHUE MMYIIECTBEHHBIM
MIPaBOM IMO3BOJISIET CYOBEKTY YIOBJIETBOPSITH CBOM HMYILECTBEHHBIC
norpeOHocTH. BeniHbie npaBa o6ecneurnBaOT BO3MOXXHOCTh BIIAJIETh U
HO0JIb30BaTHCS UMYILIECTBOM, B TO BpeMs KaK 00513aTelbCTBEHHbIE MPaBa
Jal0T BO3MOXHOCTh IPUOOPETEHHsI U MPEKpalleHUs] UMYIIECTBEHHbIX

npas,;
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—  TepelaBaeMoOCTh: UMYIIIECTBEHHbIE MPaBa, Kak JIOObIE IPYTrue 0ObEKTHI
IPKIAHCKUX TPaB, MOTYT CBOOOJHO MEPEXOJUTh OT OJHOrO JIMIA K
JIPYroMy, T.€. SBJISIFOTCS 000POTOCIIOCOOHBIMU;

—  DKOHOMMYECKass LIEHHOCTh: HMMYIIECTBEHHbIE IIpaBa HECYyT B cebe
SKOHOMHYECKYIO0 COCTABJISIOLIYI0, UMEIOT CTOMMOCTb, IMOCPEICTBOM
Yero BBICTYHAIOT OOBEKTOM KYIUIM-NPOAKH M NPOYUX TOBAPHO-
JIEHEKHBIX OIEpaLNi.

Hainee HEO0XO0IUMO paccMOTpETh COJIEP>KATEIBHYIO CTOPOHY
UMYIIECTBEHHBIX IIPaB W  W3YYUThb  KOHKPETHbIE BUIbl —  BEIIHBIE,
00513aTeIbCTBEHHBIE, UCKITIOUUTEIbHBIE.

Bemnoe npaBo npeacrapiser coO0M OJUH M3 BUOB UMYIIECTBEHHBIX MPaB
U UCXONd M3 3TOro (pakTopa, €ero MOXKHO OTHECTH K aOCOMIOTHBIM. Jlpyrumu
cloBaMH, JII0OOM mpaBooOiajarenb o00JalaeT BO3MOXKHOCTBIO  TpeOOBaTh
coOJIIO/ICHUSI CBOETO TpaBa OT JIFDOOTO JIUIIA.

K oObekTam BEIIHBIX MpaB OTHOCATCA KOHKPETHbIE YHUKAJIbHBIE BEIlH,
OTHOCSIIIMECS K IBHKUMOMY WJIA HEJBUKUMOMY UMYLIECTBY.

W3 BelmHBIX MpaB, CaMbIM pPACHPOCTPAHEHHBIM BHJIOM SBJISIOTCS IpaBa
COOCTBEHHOCTU. DTOT BUJ HECET B ceOe MPaBOMOYMS JOCTATOUHO KJIACCHUYECKOTO
COIEpKaHWs, a MMEHHO BIAJETh HUMYIIECTBOM, IOJb30BATbC WM U
pacnopsKaThCs 110 CBOEMY YCMOTPEHHUIO.

Tak, nHanpumep, B cuiy n. 1 cr. 216 'K PO BeumHbiMu npaBamu, Hapsay C
PaBOM COOCTBEHHOCTH, SBJISIIOTCS: TIPABO IMOXU3HEHHOTO  HACJEeyeMOro
BIAJCHUS 3eMelbHbIM YyyacTkoM (ct. 265 'K P®); npaBo orpaHuyeHHOro
NOJIb30BaHUSl YYXKMM 3E€MEJIbHbIM y4YacTKOM (CepBUTYT) M OOpeMEeHeHue
CEepPBUTYTOM 3JaHuii U coopyxeHud (ct. cr. 274, 277 T'K P®D); mnpaso
xo3siicTBeHHOro BeaeHus (ct. 294 'K P®), npaBo onepaTUBHOrO ymnpaBieHuUs (CT.
296 I'K PO).

Bemnbie mpaBa, kak W JoOble JIpyrue, TMOJUISKAT MPaBOBOM 3aIluTe,

crrocoOBI KOTOPO# mpeacTaBiieHsl B: 1. 4 ¢T. 216 'K PO «Bemnsie npasa nauia, He
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SBJISIFOIIETOCS COOCTBEHHUKOM, 3aUIUIIAIOTCS OT WX HAPYLICHUS JIFOOBIM JIUIIOM,
cT. 301 «CoOCTBEHHUK BIpaBe UCTPEOOBATh CBOE HMYIIECTBO U3 YYXKOr0
HE3aKOHHOI'0 BiIajieHus», CT. 304 «CoOCTBEHHHMK MOKET TpeOOBaTh YCTPAHEHHS
BCSKHMX HapyLIEHUI ero mpasa, XOTsl Obl 3TU HApYLIEHUS U HE OBbLIM COEIMHEHBI C
aumeHueM BuaneHus», cr. 305 «llpaBa, mpuHa[IeKAT TAaKXKe JULY, XOTS U HE
ABIIAIOLIEMYCSI COOCTBEHHHMKOM, HO BIIQJCIONIEMy MMYIIECTBOM Ha IpaBe
NOKW3HEHHOIO  HACJIEAyEMOro0  BIJIAJICHUS,  XO3SMCTBEHHOTO  BEACHUS,
OIEPaTHUBHOI'O YIPAaBJIEHUS MO0 MO HMHOMY OCHOBAHMIO, MPEAYCMOTPEHHOMY
3aKOHOM WJIM JIOTOBOPOM. DTO JIMIIO UMEET IIPABO HA 3AILMTY €ro BIAJCHUS TaKKE
npoTHB coOcTBeHHMKa» [10].

JpyruM BHUIOM HMMYIIECTBEHHBIX TNIPaB SBJISIOTCS 00A3aTEIbCTBEHHBIE
npasa, npeactasieHHsie B 1. 1 cr. 307 'K P®: B cuity 00s13aTenscTBa OIHO JIMLIO
(IOKHUK) 00s3aHO COBEPIIMTHL B TOJB3Y JApYyroro Jjuna (Kpeauropa)
OINpPEECICHHOE JEHUCTBUE, KAK TO: MepeNaTh MMYILECTBO, BBIIIOJHHUTH padoTy,
yIJIATUTh JEHBIM U T.N. JUOO BO3JEPKATHCS OT OMPEIEICHHOIo JEHCTBUS, a
KpPEIUTOp MMEET NpaBo TpeOoBaTh OT JOKHHUKA HCIIOJHEHUS €ro 00sI3aHHOCTH.
[Ipn ycTaHOBIEHMH, HCHOJHEHHM O0S3aTeNbCTBA U IOCIE €ro IMpeKpalleHus
CTOpPOHBI 00s3aHbl JEHCTBOBATh 10OPOCOBECTHO, YYMTHIBAs IpaBa U 3aKOHHbIE
UHTEpPEChl JpYyr Jpyra, B3aMHO OKa3blBas HEOOXOJIMMOE COACHCTBUE IS
JNOCTIKEHUS 1EeNM 00s3aTebCTBA, a TakkKe MPenocTaBisis Apyr ApYyry
HeoOXxoauMyto uH@popmaruto. M3 gero ciaemyer, 4To ONMMCaHHBIA BUJ MpaB JaeT
BO3MOXXHOCTh TpPEOOBAHMS KPEIAUTOPY OTHOCHUTEIBHO JIOJDKHHMKA TpPaBO Ha
OCYLIECTBJICHHUE WM HE OCYLIECTBIECHHE, YKa3aHHbIX B  JOIOBOPHOM
oOs3aTenbeTBe, AeicTBUM. (CorlacHO  YCTAHOBIEHHOMY — 3aKOHOJATEIbCTBY,
00s13aTeNbCTBAa BO3HUKAIOT U3 JOTOBOPOB U JIpyrux caenok (m. 2 ct. 307 'K PO),
OJTHAKO, HEOOXOAMMO OTMETHTb, YTO BO3MOXKHO HX BO3HHUKHOBEHHE U MEXIY
IpaKJaHaMU HE CBSI3aHHBIMH JAPYT C JAPYTOM JOTOBOPHBIMHU COTJIALIEHUSMH, KAK,
TO 00s3aTENBCTBA BCIEICTBUE HEOCHOBATEIILHOIO O0OTAIICHNS U JEIUKTHBIE.

Eme omHMM BHJIOM HMMYLIECTBEHHBIX IIPaB BBICTYNAIOT HCKIIOUHUTEIBHBIC

IIpaBa, TaKXKC O6J'IaJIaIOHII/I€ AKOHOMMYECKON IIEHHOCTHIO M BO3MOKHOCTBIO
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nepeMenieHus oT ogHoro juua Kk apyromy. Ha ocnoBanuum cr. 1230 I'K PO,
YKAa3aHHBIN BUJI IPAaB HAXOAUTCS MOJ 3al[UTON TOJBKO B MIEPUOM, YCTAHOBJICHHBIN
3aKoHOAATeNnbCTBOM. B coorBerctBun co cr. 1226 'K P® nHa pesynbrarsl
VWHTEIUICKTYaJIbHOW  JEATEIBHOCTA W  INPUPABHEHHBIE K HHUM  CpEICTBa
UHJUBHUAYyanu3auu (pe3yibTaThl MHTEUIEKTYalbHON AESTEIBHOCTH U CPEACTBa
WHJMBUYyadn3allui) NPU3HAIOTCS UHTEUICKTYyalbHbIE MPaBa, KOTOPbIE BKIIOYAIOT
VCKJIIOUUTENBHOE MPABO, SBIISIIONIECECS UMYILIECTBEHHBIM IPABOM.

M cKmoynuTeabHBIMHA SIBJISTIOTCS rpaBa Ha VHTEIJIEKTYaIbHYIO
COOCTBEHHOCTb, TO €CTh Ha PE3yJbTaThl UHTEIICKTYAJIbHOU JEATENbHOCTH WU

IIPUPABHCHHBLIC K HUM CPCACTBA MHAWBUAYAJIN3allUN FIOPUIANICCKUX JINAII.

2.2 OTHOCHUTEeJIbHBIE U A0COJTIOTHBIE IPABOOTHOLIEHUSI

['paxganckoe  mpaBo, CpeAd  BCEro  MpoYyero,  KiacCUPUUUPYET
IPABOOTHOIIEHHUSI IO BUJIaM, HA OTHOCUTEIbHBIE PABOOTHOIIEHUSI U a0COJIIOTHBIE.
Paznuiia mexay HuMu GyHIaMEeHTa bHA M ONPEIEIIIeT XapakTep B3auMOJICHCTBUS
YYaCTHHKOB.

B omnuune OT  OTHOCUTENBHBIX, aOCOJIOTHBIE  MPABOOTHOIICHUS
NPEICTaBIAIOT COOOM HE3aBUCHUMBIE, CAMOCTOSITEIbHBIE CBSI3U, MO3BOJISIIOIINE
YCTaHOBUTH OOS3aHHOCTH JIsI HEOMIPEACIICHHOTO KpyTa JIUIl U TIPEIOCTABIISIONINE
paBOOOIAaTEeNI0 IIMPOKUM CIEKTP BO3MOXHOCTeH. B maHHOM ciydae
npaBoo0aiaTes b  OCYIIECTBISAET CBOE B3aUMOJCHCTBHE HE KOHKPETHBIM
KOHTPAreHTOM, a CO BCEM MHUPOM.

[IpaBo COOCTBEHHOCTH — 3TO OJHO W3 HAMOOJIEe M3BECTHBIX U OCHOBHBIX
a0CONIOTHBIX mpaB. BrnaneHuwe, MNOIb30BAHME W PACHOPSKEHUE HMYIIECTBOM
SIBJISIFOTCSI HEOTHEMJIEMBIMU TPABAMU BJIAJIEIIbIIA.

[IpaBo Ha XU3Hb — KaXIbIA TPAXKIAHUH CTpaHbl 00JiajlaeT aOCONIOTHBIM

IIpaBOM Ha CBOIO KU3Hb. HpaBo rpaxaaHnHa Ha XW3Hb IMOAJICKHUT OXpPaHC CO
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CTOPOHBI 3aKOHA, a COOTBETCTBEHHO, IpakJIaHUH HE MOXKET OBITH JIMIIIEH €ro 0e3
OCHOBAHUM, 0a3UPYIOMIMXCS HA IOPUIUYECKON OCHOBE.

[IpaBo Ha TOCTOMHCTBO — JIFOOOW IpaKJaHUH CTPaHbl 00JIalaeT MPaBOM Ha
YBXXCHHUE U MOJICKHUT 3aIIUTE OT HACWJIbCTBEHHBIX JACUCTBUM U JUCKPUMHUHALIUH
T1000ro BUAa. YKa3aHHOE MPABO BBICTYMAET KaK TapaHT JJIsl TPaKJIaHUHA B €ro
a0COTIOTHON HEMPUKOCHOBEHHOCTH.

IIpaBo Ha 4YacCTHYX KH3Hb — KaXIbld UYEJIOBEK MMEET IIpaBO Ha
HEIIPUKOCHOBEHHOCTh JIMYHOW >KU3HU. ['0CynapcTBO MOMKHO 3aluiiaTh 3TOT
a0COJTIOTHBIN MHAMBUAYAJIbHBIN HHTEPEC KAXK0T0 TpaxJaaHrHA.

OTHOCHUTENbHBIE TPABOOTHOMIEHHUS MPEICTaBIAIOT COOON CBS3U MEXAY
CyObEeKTaMU TMPABOOTHOIICHUM, T/I€ OJUH M3 CYOBEKTOB OO0JajaeT IMpaBamu, a
JIpYyroil uMeeT 00SI3aHHOCTH. DTO PETYJISITUBHBIC OTHOIICHUS, HAIMPABJICHHbIC Ha
HOpMaJIM3allMI0 TOBEICHUSI CYOBEKTOB B oOmiecTBe. [IpuMepaMu OTHOCUTENbHBIX
NIPABOOTHOIICHHUH SIBIISIOTCS 0053aTeIbCTBECHHBIC OTHOINICHHUS, T/I€ OJHA CTOPOHA
UMEET MPaBO HA TOJYYCHHE OMPENEICHHOrO 00s3aTeNnhCTBA, a Apyras CTOpOHA
00s13aHa €ro UCTIOJIHUTb.

[IpyuMepoM OTHOCHUTENIbHBIX MPABOOTHOLICHUM SIBJISIIOTCSI  OTHOIIEHUS
Mex a1y paboronareneM U paboTHuKoM. B aToM ciyyae paboTonarens uMeeT mpaBo
yCTaHABJIMBATh ONpEJECICHHbIE MpaBuiia W TpeOOBaHUSA, KOTOPBIMU JIOJKEH
PYKOBOJICTBOBAThCS paOOTHUK MPU BBIMIOJHEHUH CBOUX TPYIOBBIX 00SI3aHHOCTEH.
PaGoTHuk, B cBOIO ouepenb, 00s3aH COOMIOATh ATH NpaBuia W TpeOOBaHUS,
YTOOBI OJJEPKUBATH MOPAJIOK HA paboueM MecTe U 00ecrneynBaTh 3PHEKTUBHYIO
paboTy opraHnu3aium.

K npumepy, B meme A56-102243/2021 ot 04.04.2022 TpunamgmaToro
apoutpaxkHoro anemwsimuoHHoro cyga ot  OOO «TemnmoBasi KoMmaHUs
Hogsroponckasi» (ucter) ObUT MPUHAT UCK K (eaepallbHOMY TOCYJapCTBEHHOMY
Ka3eHHOMY yupexaeHno «CeBepo—3anmagHoe TEPPUTOPUATIBHOE YIPABJICHUE
UMYIIIECTBEHHBIX OTHOIICHUI» MuHnucrepcTBa o00ponsl Poccuiickoit deneparuu
(®I'KY «CeBepo—3amannoe TYNOy», orBeTunk) o B3bickaHuu 2 541 pyOas 97

KOIIECK HCOCHOBATCIIBHOI'O 060FaH_IeHI/I$I 3a TIIOCTaBKYy TEIIOBOM OHCPIrun
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(TETUIOHOCHUTENS) B TIOMEIIEHUE Mo aapecy: <...> 3a nepuoj ¢ utoHs 2021 roga mno
14 mronsa 2021 roxa, a Takxke 38 pyoOuseit 60 korneexk HEyCTOWKH, HAYMCICHHOU IO
coctostHuro Ha 19.10.2021.

HUcren, ccpuiagscb HAa TO, YTO B HCKOBOW TMEPHOJ  3aKOHHBIM
npaBooOiamareneM O0BEKTa TEIUIOMOTPEOICHUS SBIISUICS OTBETYUK, MOCKOIBKY
paBO OINEPATUBHOTO yrpaBieHus: npekpamieno 15.07.2021 B cuny perucrpanuu
takoro mpasa 3a DIKY «PockuikoMIuiekc», B CWIy 4Yero OTHECEHUE Ha
OTBETYMKA  CTOUMOCTH  TEIUIONMOTPEOJICHUs 10 14.07.2021 SABJISIETCSA
000CHOBaHHBIM.

Ha u4ro cynom ObUIO ompeneneHo: «4To TOCYAapCTBEHHAs pPEerucTpaius
mpaBa  ONEPaTUBHOIO  YINPaBICHHS  OMNpEleNieHa  3aKOHOAaTeleM  Kak
npaBooOpa3zyronuii (HakT, JETHTUMUPYIOIIUI MpaBooOIagaTeNsl nepea TPeTbUMU
JUIAMH;, TPUHATHE COOCTBEHHUKOM PEIICHUS O 3aKpEeIVIeHWd HMMYIIEeCTBAa Ha
npaBe OMNEpPaTUBHOIO YIPAaBICHMs, pPaBHO Kak U IepeAadya HMMYIIECTBa
COOCTBEHHHKOM BO BJIAJCHHE MPABOMPUOOpETATENs TT0 CMBICIY HOPMBI MTyHKTA 1
cratbi 299 T'K P® perynupyer OTHOCUTEIBHBIE IPABOOTHOIIEHUS MEXIY
COOCTBEHHHKOM HMYIIIECTBA M 00JIajiaTe]IeM TMPOU3BOJIHOTO BEIIHOTO TIPaBa,
OJTHAKO HE CBHJIETEIBCTBYET OO0 aKTe MOATBEPXKIEHHUS IIpaBa OMNEPATUBHOIO
yIpaBJICHUS MEepe]l TPEThUMHU JTuaMuy [42].

Eme omun npumep, B geme Ne A40-17570/19 ot 28.10.2019 AC
MockoBCKOro okpyra WHAMBHUIyaldbHbIN mnpennpunumatens ®UO1 (ucten, UII
®UO1) obparuncs B ApoutpaxHslii cya ropoga MOCKBbI ¢ UCKOM K OOILECTBY C
OrpaHu4eHHON OTBEeTCTBEHHOCThIO «Cmapt Ilepunr» (orBerunk, OOO «Cmapt
[llepunr») o B3bickanuum 3 301 111 py0., u3 xoropeix: 830 030 pyo.
3an0ikeHHOCTH U 2 471 081 pyO. BBIKYNMHOH CTOMMOCTH OOOpYIOBaHHS I10
JIOTOBOPY ApEH/IbI ANEKTPOHHBIX YCcTpoicTB OT 01.08.2018 Ne 533.

[To yTBep)KIEHMIO MCTIIA, MEXAY HCTIOM (apeHJ0JaTellb) U OTBETUYUKOM
(apengaTop) 3aKJIFOYEH JOTOBOP apeHIbl 3JIEKTPOHHBIX ycTporcTB oT 01.08.2018
Ne 533, B COOTBETCTBHM C YCJIOBHUSIMH KOTOPOTO, UCTEI] Mepeanl OTBETUYUKY IO

akTy or 01.08.2018 Ne 1Bo BpeMeHHOE MOJIB30BAHUE AJIECKTPOHHBIE YCTPOMCTBA, a
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OTBETUYMK CBOM 00s3aTEIbCTBA MO YyIUIATE apEHAHBIX IUIATEXEH HaIexKalIuM
00pa3oM He UCIOJIHWJ, IPU ATOM 3aJI0JHDKEHHOCTh OTBeTurka coctaBmia 830 030
py0., a Takke OTBETYMK HE YIUIATUI BBIKYIIHYI) CTOMMOCTH apEeHIyeMbIX
AJIEKTPOHHBIX YCTPOMCTB € yuyeToM amopTtuzanuu B paszmepe 2 471 081 pyO. Ha
OCHOBAHWH ITyHKTa 2.2.7 n1orosopa.

Cynpl  ycTaHOBWIM, 4YTO JOTOBOp, a TaKXe aKT IpueMa—Iiepenadn
UMYIIECTBA, HE IMO3BOJISIIOT OINPEIEICHHO HWHAWBUIYAIU3UPOBATh HMYIIECTBO,
nojyiexalnee  mepegade  apeHjaropy B KadecTBe  O0ObEKTa  apeHjbl,
PYKOBOJICTBYIOCh TonokeHusaMu ctarted 153, 154, 432, 607 I'paxnaHckoro
konekca Poccuiickoit denepannu, OpUILIA K BBIBOY, YTO AOTOBOP, HA KOTOPOM
OCHOBaHBI TPEOOBAHMS HCTIA, SIBISETCS HE3aKJIIOUEHHBIM, BBUJIY HECOTJIACOBAHUS
npelMeTa apeH]ibl, B CBA3M C Ye€M 0053aTelbCTBA CTOPOH MO JAaHHOMY JOTOBOPY
CUUTAIOTCS] HE BOZHUKIIIUMH.

Kpome Toro, cynamu yCTaHOBIJIEHO, YTO, IO CYTH, UCTELl HE JI0OKa3al, C KEM
KOHKPETHO Yy HEro HMEIOTCS OTHOCHUTENbHBIE MPABOOTHOILIECHUS, CBSI3aHHbIC
JIOTOBOPOM apeH/IbI AJIEKTPOHHOT0 000pynoBanus, ¢ oTBeTdukoM — OO0 «Cmapt
[IepuHr» WK ¢ MHAUBUAYAIBHBIM npeanpuaumareaem GHUO3 [36].

K npumepam aOCONIOTHBIX MPABOOTHOIIEHUH MOTYT  OTHOCHUTBHCS
IIPABOOTHOIIICHHMSI, BHITEKAIONIME U3 MPAB Ha MHTEUIEKTYalbHYI0 COOCTBEHHOCTD,
T.€. UCKJIIOYUTEIBHBIX MPaB IpaKJaHUHA WM IOPUINUECKOTO JIUIA Ha Pe3yJIbTaThl
WHTEJUICKTYaTbHOM  JEATETbHOCTH U  TNPUPABHEHHBIX K HUM  CpEACTB
WHJUBUAYAIW3allud  IOPUIWYECKOTO JIWIA, WHIUBUAYAIU3AlUA TPOAYKIIUH,
BBITIONTHSAEMBIX padOT WM yciyr ((pupMEeHHOE HAMMEHOBAaHHE, TOBAapHBINA 3HAK,
3HAaK OOCITYKUBAHUS U T.I1.).

ABTOp TpOU3BENEHUsI M300pa3UTEIHHOIO MCKYCCTBA BIpaBe TpeOOBaTh OT
COOCTBEHHMKAa  3TOrO NPOU3BEACHUSI  MPEIOCTABICHUS  BO3MOXKHOCTHU
OCYILECTBJIEHUSI MpaBa HAa BOCIPOU3BEACHUE CBOEr0 MNPOU3BEICHHS (IIPaBo
JIOCTYIIA).

B cratbe 1229 T'K P® npenycMOTpeHBl OTpaHUYEHUS] HUCKIOUUTEIbHBIX

IpaB Ha pe3yJbTaTbl WHTEIUIEKTYaJdbHOM JESITENBbHOCTH M Ha CpEACTBa
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WHAUBUYaIU3allMi, B TOM YHCJE B CiIy4ae, KOrja HCIOJIb30BAHUE PE3YJIbTATOB
MHTEIUIEKTYaIbHON NIEATEIbHOCTH JONMycKaeTcss 0e3 corjacusi mpaBooOiaaarenei,
HO C COXpaHEHUEM 3a HUMHM MPaBa Ha BO3ZHATrpa)JIeHUE.

OrpaHnyeHuss HUCKIIOYUTENbHBIX [pPaB Ha MPOU3BENECHHUS  HAYKH,
JUTEPaTYpPhl WM UCKYCCTBA TUOO HA OOBEKTHI CMEXKHBIX MPAB YCTAHABIMBAIOTCS B
OIpENENECHHBIX OCOOBIX CIy4yasX MNpHU YCIOBHM, YTO TaKHU€ OrPaHUYCHHS HE
NPOTHUBOpPEYAT OOBIYHOMY HCIIOJIB30BAHUIO TPOM3BENECHUN JTUOO0 OOBEKTOB
CMEXHBIX MIPAB U HE YIIEMJISIIOT HEOOOCHOBAHHBIM O0OpPa30M 3aKOHHBIE MHTEPECHI
npaBooOianareneil. OrpaHMueHus UCKIIOYUTENBHBIX MPaB HA M300pETEHUS WU
POMBIIIEHHbIE 00pa3Ibl YCTAHABIMBAIOTCSA B OTACIbHBIX CIy4Yasx MpU YCIOBUH,
YTO TaKH€ OrpaHUYEHUs] HEOOOCHOBAHHBIM 00pa3oM HE MPOTUBOPEYAT OOBIYHOMY
UCIOJIb30BAHUI0 M300pETEHUN WIJIM MPOMBIIUIEHHBIX O00pa3lioB U C Y4YETOM
3aKOHHBIX HMHTEPECOB TPEThUX JHI[ HE YUIEMIISIIOT HEOOOCHOBAHHBIM 0OpazoM
3aKOHHBIE MHTEpECHl IpaBoobnaaareneii. OrpaHMuEHUS UCKIIOYUTEIbHBIX MIPaB HA
TOBapHbI€ 3HAKM YCTAaHABIMBAIOTCS B OTAEIBHBIX CiIy4asX IPU YCJIOBUH, YTO
TaKW€ OrPAaHWYCHMs] YUUTHIBAIOT 3aKOHHbIE HMHTEpPEChl MpaBoodiafarenel u
TpeThuX Juil. [23].

C TOoYKM 3peHus coJepKaHusi, aOCOMIOTHBIE MPABOOTHOIIEHUS (HOPMUPYIOT
COBOKYIMHOCTh HEOTHEMJIEMBIX IIpaB, MPUHALJICKAININX CYOBEKTY, KOTOPBIi
AaBIsieTcsl  mpaBooOnazareneM.  JIOBOJIBHO — paclpOCTPAHEHHO  YKa3aHHBIE
IPABOOTHOIIIEHMSI CBSI3bIBAIOT C MPABOBBIM MOPSAKOM, UMEIOIIMM OCOOBIN BUA U
(opMHUpYIOIIUICS OINpEeAETIEHHBIMA OpraHaMM W BKJIIOYAIOIIMM B ce0d Ipasa,
00s13aHHOCTH, OTPaHUYEHMS] M 3alpEThl, YCTAHABIMBAIOIIME TPAaHULBI IpaBa B
NOBEJICHHH.

IIpaktukn yuenbix, Takue kak B.K. Palixep, noarBepxaarT, dYTO
abCOMIIOTHOE MPABO OCYIIECTBIISIETCS «O€3JMYHO, MPOTUB BCAKOI'O — COBEPLICHHO
OJIMHAKOBBIM 00Pa30M», «COBEPIIEHHO HE3aBUCUMO OT KaKUX—JIHOO OCOOBIX
OTHOIIEHUN K JApyruMm juram». KOHIEMNusa, COrjiacHO KOTOPOW TJIaBHBIM
NPU3HAKOM a0COJIFOTHOTO MpaBa M €ro BIMSHHUS Ha MPABOOTHOILICHMS, SIBISETCS

OOBEKTHUBHASI 3aBHCHUMOCThH MCXKAYy CaMHM IIpaBOM, €ro HOCHUTCICM U
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OKpPYXaIOIMMHU JIMIIAMH, OCHOBBIBAETCSI HA TTOHUMAHUKM TOTO, YTO MPABO B CBOEH
CYIIHOCTH HE 3aBUCUT OT KaKOro — JIMOO CYOBEKTHUBHOIO >KEJaHWS WM BOJIU.
BmecTto 3TOro, OHO CyIIECTBYET HE3aBUCUMO KaK OOBEKTHUBHBI HOPMAaTHUBHBIN
dakT, TEHCTBYIONINI B OTHOIIEHUU BCEX 0€3 MCKIIOUEHUS YYaCTHHKOB MPABOBOU
CUCTEMBI.

Cnenyer OTMETHTb, YTO IOHATHA aOCOJIOTHBIX M BEIIHBIX IIPaB HE
ABJISIFOTCS  B3aUMO3aMEHAEMBIMH M NPOTHBOIOJIOKHBIMU, IIOCKOJIBKY OHH
OXBAaTHIBAIOT pa3Hble O00JACTH M HECYT Pa3IMYHOE CMBICIOBOE COJECPNKAHUE, UTO
UCKIIFOYAeT MX MPOTUBOIIOCTABIEHUE WM NOJIHOE coBnaaeHue. C TOUYKU 3peHUs
METOJIOJIOTUH, YKa3aHHbIE€ KaTeropuu NPEJICTABIAIOT COOOW JBa OTAEIbHBIX
KPUTEPHUsI, OTHOCSIIMXCA K KJIacCU(pUKAIMKU IPakIaHCKUX MpaB B chepe CyObeKTa.

Takum 006pa3zom, MPUXOAUM K BBIBOAY, UTO B COBPEMEHHON 3KOHOMUYECKOU
JNEHUCTBUTENBHOCTH  BO3HUKAIOT  HEMaTepUallbHble OOBEKThI,  00JIaJaroue
OecTenecHO MpUPOON, MpUHAIEKAIUE CYObEKTaM Ha aOCOJIIOTHBIX IMpaBax U
yY4acTBYIOIME B  TPAXKIAAHCKOM O0OpOTE KaK OOBEKTHI  aOCONFOTHBIX
npaBooTHOIIEHUH. KoMIuiekcHble NMpaBOMOYMs Biajeiblla yKa3aHHBIX OOBEKTOB
MOKET BBICTPAMBATBCS IO MOJEIM  «KBa3M-COOCTBEHHOCTH», C Yy4Y€TOM
0COOEHHOCTEM Kak10ro 00bEKTa M CBA3aHHOT'O C HUM MPaBOOTHOIIEHUSI.

HecMoTtpst Ha pa3HOOOpa3ue BUAOB TPAXKIAHCKUX MPaAB, UX CUCTEMATU3AIIUS
ABIJISIETCSI BAKHOM JIJISl YIPOLIEHUSI NPAKTUYECKOTO MPUMEHEHHUS B IOPUAMYECKON
chepe, obecneunBaromeid 3(PQPEKTUBHOCTh PETyIUPOBAHUS W 3alllUTHl IpaB

YYaCTHHUKOB I'PA)KIAHCKUX OTHOIIICHHH.

33



I'naBa 3 CoBpeMeHHbIe IP00JIeMbI IPAKAAHCKUX PABOOTHOIICHU I

3.1 IIpoOJieMbl rpaskIaHCKUX MPABOOTHOILIEHUI B yCJOBHUSIX Mpolecca

nuppoBU3ALUHA

[Tocnmennue paBaAnaTh JIET O3HAMEHOBAJIMCh HA4YajlOM HOBOW 3pbl B
TJI00TBHOM Pa3BUTHH, KOTOPOW XapakTepHa OecrperiefeHTHas nudpoBU3arus
BCEeX acmekToB >ku3HM oOmiectBa. KaxapoB A.C. omumceiBaer: «lIpumienimas
peaibHOCTh — IU(poBasi, TEXHOJOTWYHAs, BUPTYyajdbHas, WH(POPMAIIMOHHAS —
CTaBUT HAC B COBEPIICHHO WHYI CUTYalMIO Pa3BUTHS, JUKTYET HaM HOBBIE
npaBmwiia, OOYCIIOBJIEHHBIE TOBCEMECTHBIM TPOHHUKHOBEHHWEM B HaIly >XU3Hb
BBICOKMX TEXHOJIOTHH u QopMupoBanueM uudpoBoit cpenpl. C jerkod pyku
BOPBAaBIIMXCS B HAallly >XU3Hb MHHOBAllMi, HA HOBBIM YPOBEHb BBIXOJAT BCE
KJIIOUEBBbIE C(hEphl COIMATBHOTO OBITHS: SKOHOMHKA, MPOU3BOJACTBO, IMOJUTHKA,
KyJIbTypa,  3JpaBOOXpaHEHUE,  Hayka,  oOpa3oBaHUE,  MEXJIUYHOCTHHIC
KOMMYHHUKAIIMK U Tipouee» [21].

EcrecTBeHHO, UTO B YCIOBUSIX COBPEMEHHOCTH, OJTHUM U3 HAUOOJIEE OCTPHIX
BONIPOCOB, TpeOyOMMX O€30TIaraTebHOrO pPEIICHHs, BBICTYAECT IPABOBOE
pEryJIMpOBaHUE DJKOHOMHYECKHMX U mpounx cdep nesrenbHOCTH. Panee
Ka3aBIlIMECs] HEIOCTUKUMBIMH W PEBOJIOIMOHHBIMU, TaKUE TEXHOJIOTHHM Kak
UHTEPHET-TOPTOBJISI, KPUIITOBAIIOTHI, IU(PPOBBIE WHBECTUIIMH, CMAPT-KOHTPAKTHI,
HelipoceTH, OJIOKYEHH ¢ TMpoyue, YK€ CTald HEOThEeMJIEMON YacThiO
coBpeMeHHOro mupa. M 31ech HE0OXOAMMO OTMETUTh, YTO TEKYIIHWE IPaBOBHIC
HOPMBI 3a4aCTyH0 OKa3bIBAIOTCS HEJOCTATOYHO TMOKMMHU WJIM CBOEBPEMEHHBIMU,
yTOOBl YUUTHIBATh OBICTPOE Pa3BUTHE dTUX WHHOBAIMK. BaxkHO co3/1aBaTh HOBBHIE
HOpMAaTUBHbBIEC 0a3bl U1 MEXaHU3MbI, TTO3BOJISIONINE PETYIUPOBATH JIEATEILHOCTD B
mupoBoit chepe 3hdexTuBHO, oOecTeunBaTh 3AIUTY MPaB YYaCTHUKOB U

IPEAO0TBPAIATH BO3MOXHBIE 3JI0yTOTPEOICHHUS.
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Heo6xoaumo co3nanve TMOKON M aJaliTUBHOM MPABOBOM CUCTEMbI, KOTOpas
crocoOHa OnmepaTUBHO PearupoBaTh Ha CTOJb CTPEMHUTEIBHOE pa3BUTHE B cdepe
TexHosioruid. UTo B CBOECIO Ouepejb, CTABUT Iepel IOPUCTaMH U IpPaBOBEAaMU
cloXHeWmue 3agaun. ['paxkianckoe MpaBo B KJIACCUYECKOM CBOEM HCIIOJHEHUH,
pa3paboTaHo JjIsl OCYILECTBICHUS PETYJIHPOBAHUS OTHOIIECHUN B aHAJIOTOBOM
MHUpE U JIOBOJBHO YaCTO OKA3bIBAETCS HEJOCTATOYHBIM JJISI PEIICHUS MHpOOeEM,
BO3HUKAIONTUX B MUPE IUPPOBOM.

[IpobGnema ycyryOnsieTcss TeM, YTO CKOPOCTb pa3BUTUS TEXHOJOTUMN
3HAUUTEIBLHO  MPEBBIIIAET CKOPOCTh  pa3pabOTKM W BBEIEHUS  HOBBIX
3aKOHOJATENbHBIX akTOB. UTO BieudeT 3a co0Oil co3maHue MPaBOBOIO BaKyyMma,
MO3BOJISIS MCIOJIb30BaHWE B HeAoOpocoBecTHhIX mHenmsx. [lo mHeHuto bymoxoBa
N.MN.: «3BakoHojmarenb BMECTO pa3pabOTKM HOBOIO 3aKOHOJATENIbCTBA U
pedopMupoBaHus JEHCTBYIOMIETO MBITAETCS «MOJBECTH)» OTHOIICHUS B 00JIaCTH
U(GPOBBIX 00BEKTOB TPAKITAHCKUX TIPAB MO TPATUNMOHHBIC IMUBIIMCTUICCKUE
KOHCTPYKITMH, MOTUBHPYS 3TO MPAKTHUYECKUM YJI0OCTBOM M OITBITOM MHOCTPAHHBIX
rocyaapctB. OnHako mogo0HOe HEOOOCHOBAHHOE MpUAaHUE MUPPOBBIM 00BEKTaM
TE€X TMPU3HAKOB M CBOMCTB, KOTOPBIMH 00JIaal0OT TPAJUIIMOHHBIE OOBEKTHI
FPAXIAHCKUX MPAB, SBISETCA HEAONMYCTUMBIM. JTO MPUBOJIUT K HEMPABWIBHOMY
IOPUIUUECKOMY BOCIIPHSATHIO CYIITHOCTH HOBBIX O0BEKTOBY [7].

B 2019 roay Bcrynuna B cuiy cT. 141.1 «dudpossie npaBay 'K P®D,
KoTopas BBereHa B Hero denepanbHbiM 3ak0HOM OT 18 mapra 2019 roma Ne 34—
@3. CraTps ObuIa NpUHATA 17151 pehOPMHUPOBAHUS CYLIECTBYIOLIErO IPakIaHCKOTO
npaBa Ha OCHOBAaHWM OBICTPO MEHSIONIUXCS OTHOIICHWH B OOIIECTBEHHOM
IPOCTpaHCTBE. B cTaThe yTBEpKIAEHBI OCHOBOMOJIATAIOIINE TIOHITHS O ITU(POBBIX
mpaBax, O 3aKJIFOYCHUHU CACIIOK MPH MOMoIIu IrdpoBoro dopmara, 4TOo B CBOIO
ouepeb, MOJIOKUIO Havano B GOpMUPOBAHUY B IU(PPOBOH cpesie peryaIrupoBaHUs
TPaXKIaHCKUX MIPaBOOTHOIIEHU . [IpencraBieHHoOe JONIOJTHEHUE K
3aKOHOJATENbCTBY TMO3BOJSET JEJIaTh BBIBOJ O NPU3HAHUM 3aKOHOJATEIEM
U(GPOBBIX MPaB KaK OTJAEIHHOTO OOBEKTa B TpakIaHCKOM MpaBe W OJHHUM U3

BHUJIOM MMYIICCTBCHHLIX IIpaB.
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Crates 141.1 TK P® rnacutr: «IudppoBbiMU mpaBamMu MPU3HAIOTCS
Ha3BaHHbICE B TAaKOM Ka4yeCTBE B 3aKOHE OOS3aTEIbCTBEHHbIC U WHBIC IIpaBa,
COJIEp>KaHUE U YCJIIOBUSI OCYILECTBICHUSI KOTOPBIX OMPENEISIIOTCS B COOTBETCTBUU
C TIpaBWIaMHU MH(GOPMAIIMOHHON CUCTEMBI, OTBEUAIOIIEH YCTAHOBICHHBIM 3aKOHOM
npusHakaMm. OcCylIecTBIIEHUE, PACHOPSKEHUWE, B TOM 4YHUCIE Iepenaya, 3ajor,
oOpeMmeHeHne 1HU(POBOro IpaBa JAPYTHMH CIIOCOOAMH WM OrpaHUYCHHUC
pacniopsbkeHuss 1U(POBBIM MPABOM  BO3MOXKHBI TOJBKO B HH(MOPMAIIMOHHON
cucteme 0e3 obpareHus K Tperbemy suiry» [10].

O6nanarenem HU@ppPOBOIo MpaBa MPU3HAETCA JUI0, KOTOPOE B COOTBETCTBUU
C mnpaBwiaMd MHGOPMAIIMOHHOM CHCTEMBbl UMEET BO3MOXKHOCTH PacCHOpSKATHCS
STUM MpaBoM. B cllydasix ¥ 1Mo OCHOBaHMSIM, KOTOPBIE MPEIYCMOTPEHBI 3aKOHOM,
obnasareneM HUQPPOBOro MpaBa MPU3HAETCI UHOE JIUIIO.

[lepexon uu@poBOro mpaBa Ha OCHOBAHMM CHEIKU HE TPeOyeT cOoryiacus
JuIa, 00s3aHHOTO 110 TAaKOMY IU(PPOBOMY TpaBy.

UccnenoBanne crateu 141.1 'K P® no3BonmIO BBISIBUTH HEKOTOPHIE
BAKHBIC ACIIEKThl, HE COBCEM COOTBETCTBYIOIIME COBPEMEHHOM POCCHUCKOMN
IIPABOBOM ITPAKTHUKE.

W3 yka3aHHOW cTaThU CIEAYET, YTO COJEpKaHue HU(PPOBBIX MpaB, YCIOBUS
UX MPUMEHEHHS ONPENENSIOTCS B COOTBETCTBUU C MpaBUiIaMu UHGOPMAIIMOHHON
CHUCTEMBbI, OTBEYAlOlled YCTAaHOBJIEHHBIM 3aKOHOM TMpu3HakaM. B gaHHOM
KOHTEKCTE K C(HOPMYJIMPOBAHHOE TOJIOKEHUE BBI3BIBAECT MPOTHUBOPEUHS B YacTH
OMpENIeNICHUs] OCHOBHOT'O 3aKOHOJATEIhHOro peryiaupoBaHus. [IpoTuBopeuns
BO3HMKAIOT BCJEACTBUE TOTO, YTO PETYJIUPOBAHUE TPAXKIAHCKOrO IIpaBa
OCYILECTBIISIETCS TPAXKJAHCKUM 3aKOHOJATEIbCTBOM, B YCTAHOBJIIEHHBIX CIIy4asx
peryinaropom  siBisiercst  goroBop.  Otcroja  moiaydyaeM — IPUOPUTETHOCTD
UH(GOPMAITMOHHOTO TIPaBa B TPAXKAAHCKUX MPABOOTHOIIECHHUSAX, YTO MPOTUBOPEUUT
OCHOBaM TMPaBOBOM TEOPUMHM U BBI3BaTh MPABOBYIO HEOIPEACICHHOCTh B
NPAKTUYECKOM NpUMeHeHHH. [IpuMeHeHHne B TrpakIaHCKUX TMPABOOTHOIICHUSX
['paxkgaHCcKOro KoJeKca SBIISIETCS] TapaHTUEH B COXpaHEHUM OCHOBHOI'O NMpHU3HAKa

— 3aKOHHOCTH.
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OcyiiecTBiieHHE U paclopsbkeHue UU(POBBIM  MPABOM,  COIJIACHO
3aKOHOJATENbCTBY, BO3MOXXHO TOJBKO B HH(POPMALMOHHOW cucTemMe 0e3
oOpalleHusi K TpeTbeMY JIMILY, YTO, B CBOIO OY€pe/b, BCTYNAET B MPOTUBOPEUNE C
IPOTrPeccCOM B TEXHOJIIOTMYECKOH cepe U ero opopMICHHIO B paMKax MPaBOBOTO
nojsa. OTcroa MOXHO ClieJaTh BBIBOJA O HAJWYMM HAPYLIEHUS FOPUIUYECKOTO
MOHSITHS «IIU(PPOBOE TIPABOY.

[IpaBoBeasl Poccuu ykaspiBalOT Ha TO, YTO PETyNHpPOBaHUE B IUGPOBOIA
Cpelle OCYLIECTBIISIETCS HENOJIHOLEHHO: «paccMaTpuBacMas HOpMa HE COACPKUT
TEXHOJIOTUYECKHUX OINHUCAHUM CHUCTEMBI, HE YIIOMHHAET HU O €€ pPaCIpeIesIEeHHOM
XapakTepe, HU O NMPUBSI3KE K ONPEAECIICHHBIM KPUIITOTEXHOJIOrusIM. TpeboBaHus K
TaKUM CHCTEMaM TaK)Ke JOJDKHBI OBITH OMpEIENeHbl 3aKOHOM MPUMEHUTENbHO K
KOHKPETHBIM BUIaM TipaBy [9)].

B nenom anaims penctByromen pepakumu 'K P® mosBomster chenars
BBIBOJ, O TOM, YTO Ha COBPEMEHHOM »3Talle OmpeaeNieHue «UudpoBbie MpaBay,
OpeacTaBiIsieT Cco0OM JOCTaTOUYHO Y3KYI0 (OPMYJIHMpPOBKY, BCTYMAIOUIYIO B
IPOTHUBOPEYHS C IpaKJaHCKUM IIPaBOBBIM pEryIupOBaHUEM U
OCHOBOITOJIArarOIUM ITPUHIUIIAM.

IOpunnueckass ocHoBa B 00JacTH LU(POBBIX MpaB TpeOyeT 3HAUUTEIbHON
nopaboTKu, JIMOO pa3pabOTKU OTIENBHOIO IMPaBOBOIO aKTa, B KOTOPOM OyAyT
YUTEHBI BCE HIOAHCHI U(POBOrO MHUpa U COOJIIOICHBI 3aKOHOIATEIbHBIE HOPMBI U
npaBwia. HeoOXxoaumo BBECTH 4YETKOE oOIpefeneHre LHU(POBbIX IMpaB, Kak
00BEKTOB MMEHHO T'PakKIaHCKOT0 3aKOHOJAATENIhCTBA, @ HE MH(OPMAIMOHHOIO, a
COOTBETCTBEHHO, pa3paboTaTh MEXaHH3MBbl 3alIUTHI, ONHUPAsCh Ha OMpeAesieHue
U(PPOBBIX MPaB KaK OJHOTO U3 BUI0B UMYIIECTBEHHOTO MpaBa.

Pa3paboTka OCHOBHBIX NOJOKEHHI MpeqiaraéMoro IpaBOBOTO aKTa
HEOO0XOAMMO OCYLIECTBIIATH ONMUPAsCh HA MHEHHUS U OIBIT 3apyOEKHBIX CTpaH, a
TAaKK€ B TECHOW B3aUMOCBSI3U C IMPEICTaBUTENIMH OW3HECA, TPakITaHCKOIO
o01iecTBa U MPOYUMHU JIMI[AMH, 3aUHTEPECOBAHHBIMU B JaHHOM akTe. Pa3zpaboTka
IPaBOBOT0 aKTa IMO3BOJUT HE MPOCTO CHPOPMYIUPOBATH OCHOBHBIE IMOJIOKEHUS C

y4€TOM TEHACHIMI TEXHUYECKOro mnporpecca, a 3((EKTUBHO OCYIIECTBISThH
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peryJupoBaHMe TaKuX  [PAaBOOTHOIICHUMN, wu30eras  JBOMCTBEHHOCTH B
dbopmynupoBKax W MpoTuBopeurs. JlaHHBI 3aKOH OJDKEH COOTBETCTBOBATH
MHTEpeCaM  YYaCTHHKOB  B3aUMOOTHOIIEHHUM, OBICTPO  MEHSIOIIUXCA B

COBPEMEHHOM MHPE U, B YaCTHOCTH, B ITU(POBOM cpejie.

3.2 IIpobjemMHbIe acnmeKTbl ONpeaAeeHUs COAEePKAHUS TPAKITAHCKUX

NMPABOOTHOIICHU I

Cornacho wactu 1 crareu 2 I'paxnaHckoro kojekca Poccuiickoit
Oenepanyu: «'pak1aHCKOE 3aKOHOIATENBCTBO OMPEAECISAET MPABOBOE MOJIOKEHNE
YYaCTHUKOB TPAXKJAHCKOTO 000pOTa, OCHOBAHWS BO3HUKHOBEHHS W TOPSIIOK
OCYILIECTBJICHUSI TpaBa COOCTBEHHOCTM W JPYrux BEIIHBIX I[IpaB, MpaB Ha
pe3yJIbTAThl UHTEIUIEKTYAIBHOM JIESTEIbHOCTH U NMPUPABHEHHBIE K HUM CPEACTBA
VHJUBUyaln3allil, PETYJIUPYET OTHOLICHHUS, CBSI3aHHbIE C Yy4YacCTHEM B
KOPIIOPAaTHBHBIX OpPraHW3alMsIX WA C YOPaBICHUEM HMH, a TAKXKE APYrue
MMYIIIECTBCHHBIC W JIMYHBIE HEUMYIIECTBEHHBIC OTHOIICHHWS, OCHOBAHHBIC Ha
PAaBEHCTBE, aBTOHOMHH BOJIM U UMYIIIECTBEHHON CAMOCTOSTEIbHOCTH YYACTHUKOBY
[10].

Kak Obu10 M3ydeHO BBINIE, IpakJIaHCKHE MPABOOTHOIICHUS BKIIOYAIOT B
ce0sl CIeYIONINE AJIEMEHThI, UMEIOINE MEXAY COOOM TECHYH0 B3aMMOCBSI3b, ITO
00BEKT, CYOBEKT U cojiepkaHue. IMEHHO 10 MOCIeAHEMY DJIEMEHTY BCTPEUaroTCs
IPOTUBOPEUUBBIE CUTYALMM, IIO3BOJIAIONIME CYIAUTh O HAJIMYUU MPoOJieM B
00J1acTH OTpEEeHUs PJIEMEHTA COJIEPKaHUs B TPAXKJAHCKUX MPABOOTHOLICHUSIX.

['paxmanckre  TPaBOOTHONICHWS, BBICTYyHawmue (QyHIaMEHTATHHBIM
3JIEMEHTOM BCEM IIPABOBOM CHCTEMBI, ONPEAEISIOTCA COBOKYITHOCTBIO NPaB HU
00s13aHHOCTEN y4acTHUKOB mporecca. OTCro1a MOABISIETCS TIEPBBINA MPOOIEMHBIN
acCIleKT, B YaCTH OMpEIeSICHHs MPaBOCYObEKTHOCTH Tpak/iaH cTpaHbl. HekoTopeie
IIUBWJIMCTHI TPHUACPKUBACTCS MHEHHMS O BO3HHKHOBEHHUM ITPaBOCIIOCOOHOCTH U
JIEeCIIOCOOHOCTH TpakJaaH, BO3HHMKaeT u3 mnojoxeHud Koncturynmuun PO,

APryMmecHTHUPysAd MHCHHUC HAJIUYHUCM B KOHCTI/ITYL[I/II/I OCHOBHELIX IIpaB H CBO6OJI

38



rpaXJIaHuHA, TO3BOJISIONIME CHOPMHUPOBATH OCHOBY IPABOCYOBEKTHOCTH. DTOT
noaxoj — 3akiouaer B cebe  BepxoBeHCTBO  Konctutymuum PO, kak
OCHOBOITOJIATAIOIIEr0 3aKOHA TOCYApPCTBA, U3 KOTOPOTO BHITEKAIOT BCE OCTALHBIE
HOPMBEI TIpaBa.

Onno3sMuMOHHON TPYNIOM Yy4YEHBIX YTBEpXKAAeTcsi 00 HCTOPUUYECKOM
dbopMUPOBaHUU TPaB W O0sS3aHHOCTEH, Oa3HUPYIOIIMXCS HAa OCHOBE OOBIYACB W
Tpaauimii, a KOHCTUTylIMS KOAM3WMpOBAJIa H CHUCTEMaTHU3UpOBaja  yxKe
CYILECTBYIOIIME MPABOBbIE HOPMBL. L{MBUIMCTHI MPUAEPKUBAIOTCS MHEHHUS, YTO
MHOTHE TpaBa U OOS3aHHOCTU CYHIECTBOBAIM M (YHKIMOHUPOBAIMU 3300 [0
npuHsATUS KoHCTUTYIIMK. 3aMeTUM, YTO TaHHBIN MOJIXO0/1 HE YUUTHIBACT MPUHIIUITBI
IIPABOTBOPYECTBA, NPHMEHIEMBIE B COBPEMEHHOM TOCYAApCTBE, B KOTOPOM
OCHOBHBIM HCTOYHHKOM IIpaBa BBICTYMAIOT HOPMATHBHO-TIPABOBHIC aKThI, a HE
UCTOPUYECKUA CIOXKHBIIHECS oOObam wu Tpaguiuu. OpHako, NpU3HAHUE
MPUOPUTETHOCTH OOBIYaEB HAJ 3aKOHOM TPOTHBOPEUYUT OCHOBAM COBPEMEHHOU
NPABOBOM CHUCTEMBI, B KOTOPOH 3aKOHOJATEIBCTBO 3aHUMAET BEPXOBHOE
nonokenre.  COOTBETCTBEHHO, 3Ty  TOYKY 3pEHUS  MOXHO  CUHTATh
HECOCTOSITEIbHOM, TOCKOJIbKY B Poccun TmpaBOBbIE HOPMBI BO3HUKAIOT U
JEHCTBYIOT Mocjie O(QUIMATBLHOTO 3aKpPEIUICHUS B COOTBETCTBYIOIIMX IMPABOBBIX
aKTax, 00JaJaroINX CUJION 3aKOHA.

Hpyroii cepbe3Ho mpoOJEeMON SBISIOTCA CIIOKHOCTH  ONPEACIICHUS
HAYaJIbHOW CTaJUM Pa3BUTHSA TPaXKTAHCKUX IPABOOTHOIICHUH. 3HAYHMTEIbHBIC
TPYIHOCTH BO3HHMKAIOT B OMpEIEICHUE OOBCKTAa M CYOBEKTa MPaBOOTHOIICHUH,
0COOEHHO B paMKax TPAXKTAHCKOTO CYJONPOM3BOJICTBA, B KOTOPOM YKa3aHHEIE
KaTeropud MOTYT HW3MEHSATHCA B 3aBUCUMOCTH OT CTaAuM TIporecca u
oOcrosiTenbcTBa nena. JImsi yCTpaHEHHWsI STOW HEONPENEICHHOCTH, CIEeIyeT
pa3paboTaTh YETKUE U OJHO3HAYHBIC KPUTEPUH OTIpEeeHHs] 00bEeKTa U CYObhEKTa
Ha BCEX JTanax WX CYIIECTBOBAHUS B TPAKIAHCKUX MPABOOTHOIIECHHUAX. ITO
MO3BOJIUT 00ECIEYUTh €IMHOOOpa3HOE TOJIKOBAHWE HOPM IpaBa U MPEIOTBPATUT
BO3HUKHOBEHHUE JUIIHUX CyAeOHBIX criopoB. EcTecTBeHHO, 3TO moTpedyer Oosee

JleTaHBHOﬁ periiaMCcHTalM B CYHICCTBYIOIICM 3aKOHOJATCIBCTBC MW IIPOYHX
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MPOIECCYANIbHBIX JIOKYMEHTaX, C YTOUHEHUEM KPUTEPUEB OTHECEHHUSI TOTO WU
WHOTO JIMIIa K KaTeropuu CyObEKTOB MpaBa W, KOHEYHO, YETKOTO OIMHUCAHUS
00BEKTOB IPaXKJAHCKUX MPABOOTHOIICHUHN C YUETOM UX BO3MOXKHBIX U3MEHEHUN B
JajlbHENIIEM MPOLIECCE PA3BUTHUS HOPM IIPABA.

B cdepe nmyrecTBEeHHBIX MPaBOOTHOIICHUN IEHTPATBHBIM MPOTUBOPEUNEM
SBJISICTCS  OrpaHUYCHHE TPHHIMIA  CBOOOABI  COOCTBEHHOCTH, KOTOPBIM
rapantupyercs Konctutynuenn P®. KoHcTuTynmen mnOpoBO3IJIAIEHO IPaBo
COOCTBEHHHMKAa Ha PAaCHOpsHKEHHE COOCTBEHHBIM HWMYIIIECTBOM II0 CBOEMY
YCMOTPEHMIO, OJHAKO B IPABONPUMEHUTEIBHOW MPaKTUKE MPaBO TpakAaHWHA
MOJABEPraeTcsi MHOXECTBEHHBIMH OTrPAaHUYECHUSIMM, KOTOpPBIE YCTAaHABJIMBAIOT
pa3Hble HOpPMATUBHBIC aKThl. Takue OrpaHUYEHUsT MOTYT OBITh MPOIUKTOBAHBI
UHTEpecaMu OOILECTBA, OXPAHOW OKpYXaloled cpeipl U MPOYUMH (hakTOopamu,
KOTOpPbI€ BCTYMAIOT B MPOTHUBOPEUHUS C MPUHIIUIIOM CBOOOJIBI COOCTBEHHOCTH B
MIPAaBONPUMEHUTENBHON NPAaKTUKE. B CBOIO ouepenn, 3TO BEAET K MHOKECTBEHHBIM
CriopaM, BO3HHKAIONUM MEXIy OpPTaHaMH BJIACTM U COOCTBEHHUKAMH, a OTO
MO3BOJIIET HEOAHO3HAYHOE TPAKTOBAHUE HOPM IPABA CO CTOPOHBI CYAE€H M YUEHBIX
— LIUBUJIMCTOB.

Pemenne nanHoi mpoOieMaTuky TpedyeT K cede T0CTaTOYHO B3BEIICHHOTO
MOAX0/1a, MPEANOIAraloNIero YeTKUU U IETaIbHbIA MEXaHU3M, KOTOPBIM MO3BOJIUT
periiaMeHTUpPOBaTh  JIONMYCTUMBIE  OTPAaHMYCHMS  TIpaBa  COOCTBEHHOCTH,
UCKIIIOYAIONIUA  MPOW3BOJIbHOE W HEOOOCHOBAaHHOE  BMEIIATENIBCTBO B
coOCTBEHHOCTh. Takol HOPMATUBHO - MPABOBOM aKT JOJKEH BKIIIOYATh B ceO0s
CTPOTHE KpPUTEpPUM JJisl OrpaHWYEHHUsS TMpaBa COOCTBEHHOCTH, OOECIEUMBATH
NIPO3PAYHOCTh TPOIEAYPHl TPUHATHS TOMOOHBIX PEIICHUH, BKJIIOYATh B CeOs
3¢ (HeKTUBHBIE MEXaHU3MBI CYI€OHOM 3aIUTHI TPaB COOCTBEHHUKOB.

ITo muenuro JILA. YeroBamze u A.A. JlemuHa: «/[ng ocyuiecTBiaeHus
MOJTHOMOYHUN TPaKIAHCKOE TIPaBO «PABHOAYIITHO» OTHOCUTCS K IPaBOBOM
CYIIHOCTH JeUcTBUU. ['TaBHOE — 3TO AaTh CyOBEKTaM HAJCKHBIA FOPHINYCCKUN
WHCTPYMEHTApUi OOECICUCHHS W 3aIlUThl UMYIIECTBEHHBIX W HMHBIX COIMAIBLHO

3HAYUMBIX HMHTCPECOB. 910 MOATBCPKAACTCA TEM BHHUMAHUCEM, KOTOPOC YyACIICHO
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BOIIpOCAM  YIOPSIIOYCHUS! OTHOIICHUM (U3WUYECKUX U IOPUIWYECKUX JIUII,
MPOUCTEKAIOIIUX M3 HEMPABOMEPHBIX JESIHUM CYOBEKTOB, — IPaXJaHCKOE MPaBO
MPU3BIBAET K BOCCTAHOBJICHUIO TIOJIOKEHHUSI YYACTHUKOB COLIMATIBLHOM CUTYyaIlnu, B
KOTOPOM OHHM MPEOBIBAIH JI0 TOTO, KaK 3TH JCHCTBHS ObLTH COBEpIICHBI» [16].

Takum oOpazom, MPUXOAUM K BBIBOAY O TOM, UYTO HAa CErOJHSIIHUN JEHb
MO>KHO BBIJICIUTH CIICAYIONIYIO POOIEMAaTHKY, MPUCYTCTBYIOIIYIO B OMpPENeICHUN
CoZlepKaTelbHOW YaCTH MPABOOTHOUIEHUH B IPaXJaHCKOM MPABE:

—  HaJlMYM€ pa3HOrjacuid B YCTAHOBJICHUM TIpaB U OMPEAECICHUU

00513aHHOCTEN YYaCTHUKOB, CBSI3aHHBIX MTPABOOTHOIICHUSIMU;

—  CJIOXHOCTH Ha HAyaJbHBIX »JTamax (OPMUPOBAHUS TPAKITAHCKUX
CBSI3CH;

—  OrpaHW4YeHHE CBOOONBI BJIAQJCHHUS M PACHOPSIKEHUS HMYIIECTBOM B
pe3yNbTaTe PeryaupoBKU MOJTHOMOYM COOCTBEHHUKA,

—  HEJOCTaTOYHAasi CIOCOOHOCTh TMPABONPUMEHHUTETEH CHUCTEMAaTUIHO
yCTaHABJIMBAaTh W  HUCIOJNB30BaTh TPaHUIBI MpaB  CyObEKTOB
MIPaBOOTHOIIICHUH Ha MIPAKTHKE.

YcrpaHeHne  TakMx — HEJAOCTAaTKOB  BO3MOXHO  NyTeM  MOAPOOHOTO
AQHAJTM3UPOBAHUS KOHKPETHBIX Jed TpakJAaHCKOro IPOU3BOJCTBA U BEPHOTO
TOJIKOBAHMS COJEPKATEIbHOM YacTU MPABOOTHOIIEHUI B 00JIACTH T'PaKIaHCKOIO
npaBa, IpaB U 00s3aHHOCTEHN, a TAKXKE OTBETCTBEHHOCTH CTOPOH, YYaCTBYIOIIHUX B
rpaXIaHCKUX MPABOOTHONIEHUAX. [ 1y0OKOe MOHMMaHuEe CYUIHOCTH IpadaHCKO-
NPABOBBIX CBsI3el TMOMOXKET H30eXaTh BO3HUKHOBEHUS HOBBIX TIPOOJIEM W

yCyryOJICHHUS CYIIECTBYIOIINX, B 3TON 00JIacCTH Mpaga.
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3akiaoueHue

B ropuandeckoil nuTeparype Y4YECHBIMH BBICKA3BIBAIOTCS PAa3HbIC MHEHUS
OTHOCHUTEIBHO OMPEICIICHUS TOHITHS «ITPABOOTHOLICHUSI».

CoBpeMeHHbIE Hay4YHbIE MOJXO0/bl K aHAJIU3y MPABOOTHOILICHHUI BBIICISIOT
BOXHOCTH ONPEACICHHUS MX Yepe3 KOHKPETHBIC OOIIECTBEHHBIC CBS3H, KOTOPHIC
perynupyroTcss  HopMmamMu — mnpaBa. [logxom — akTyalieH B TpaKIaHCKHUX
MPABOOTHOIIICHUAX, TaK KaK HOPMbI TPAXKJIAHCKOTO IIpaBa PEryIupyloT
OTIpEJIeNICHHBIC OOIEeCTBEHHBIE B3aMMOCBS3HM, BIIOCIEJICTBUU TMpeoOpazyeMbie B
rpaXXJaHCKHE MPABOOTHOIIEHHUS.

IIpuBeneHHBIE BBICKA3bIBAHUS O MOHATHM TPAXJAHCKUX MPaBOOTHOLICHUH
MOJXHO OOOOIIMTH B TIOHATHE, OXBATHIBAIOIIEE BCE OCHOBHBIC DJIIEMEHTHI
ONpPEAEIEHUS, 8 UMEHHO — IPaXXJaHCKUMU MPABOOTHOIIECHUSIMUA CIEAYET CUUTATh
OTHOIICHHUS, BO3HUKIIIHE MEXIY CyObeKTaMH, ONMPAKOIIUECS Ha
3aKOHO/IATENBCTBO B 00JIACTH TPaXKIaHCKOTO TIpaBa.

I'paxxmaHckyie TIPaBOOTHOIICGHHS  COAepXaT B ce0e  CyOBEeKTUBHBIC
rpakJIaHCKHUE TpaBa, a TaKXKe OOSI3aHHOCTH YYAaCTHHUKOB. OJTH COCTAaBIISIOIINC
00J1ajatl0T TECHOM B3aMMOCBS3bI0 M B3aMMO3aBHCHUMOCTBIO: IIPaBO OJHOTO
y4acTHUKA MPSIMO KOPPETUPYET C 00SI3aHHOCTHIO JPYTOro.

I'paxxnanckyie MPaBOOTHOIICHUSI TPEACTABISIOT COOOM  coIlMajibHbBIC
OTHOILICHMS, KOTOphIE HMEIOT psAJ  ocobeHHOcTed. J[aHHBIE OTHOIICHUS
3aTparMBalOT Kak WMYLIECTBEHHBIE, TAK M HEUMYIIECTBEHHbIC OTHONICHHUS, B
KOTOPBIX CYILECTBYIOT Pa3JIMUHbIE CYOBEKTHI C 00SI3aTEIbHBIM BOJICU3bSIBICHUEM.
I'paxknaHckre TPAaBOOTHOIICHUS TMPEACTABIAIOT COOOM IMpaBOBBIE OTHOIIEHUS,
pErylupyemMble HOPMaMu TPa)XJAHCKOrO IpaBa, BO3HUKAKOIIME IO MOBOAY
MaTepHaJbHBIX M HEMaTepUaIbHBIX OJIar, pe3yIbTaTOB JyXOBHOI'O TBOPUYECTBA.

OCHOBHBIMH 3JIEMEHTAMH, B TPAXKIAHCKOM IIPABOOTHOIIECHUHM, SIBIISIIOTCS
CYOBEKThI U O0BEKTHI MPABOOTHOIITCHHM.

B I'paxnmanckom kogekce P® rmoHsaTHE CYOBEKTOB TPakIaHCKHUX

IPaBOOTHOIIEHUH  OQUUUAIBHO HE  3aKpEIUIEHO, NPEIACTaBIEHO  TOJBKO
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omnpeNieiecHhe B CcTaThe 2, MyHKT [, YTO Yy4YaCTHUKAaMHU PETYIUPYEMbIX
TPOXIAaHCKUM  3aKOHOAAQTEIbLCTBOM  OTHOIICHUN  SIBJIAIOTCA  TpakJIaHe U
IOpUIMYECKUE JIMIAa. B peryaumpyeMbIXx TpakJIaHCKUM 3aKOHOAATEIbCTBOM
OTHOIIEHUSX MOTYT ydYacTBOBaTh Takxke Poccuiickas ®enepamms, CyOBEKTHI
Poccuiickoii @enepanui 1 MyHUIUIATbHBIE 00pa30BaHUs.

B I'paxxnanckom Komekce PO oTcyTCTBYeT MOHATHS «OOBEKT TpakIaHCKUX
npaBOOTHOIIECHHI», B cTaThe 128 'K P® umeercss oOmuii nepedeHb OOBEKTOB
IpaXXJaHCKUX TpaB, BKJIIOYAIONIMNA B ceOs BelM (BKJIIOYAs HAJIUYHBIE JIEHbIU U
JOKyMEHTAapHbIE IIeHHble Oymarv), HWHOE€ HMYIIECTBO, B TOM YHCIIE
UMYILIECTBEHHbIE MTpaBa (BKJItOUas Oe3HAIIMYHBIE ICHEKHBIE CPEJICTBA, B TOM YUCIIE
nudpoBbie pyOau, OE30KYMEHTApHbIE ILIEHHbIe Oymaru, HupoBbIE TMpaBa);
pe3yapTarhl  pabOT M OKa3aHWE  YCIyr;  OXpaHsAEeMble  pe3yJbTaThl
WHTEJUIEKTYaTbHOM  JEATEIbHOCTM W  NPUPABHEHHbIE K HUM  CpPEICTBa
WHIUBHUAYyaInu3aluu (MHTEJUIEKTyalbHasi COOCTBEHHOCTD); HeMaTepHualibHbIe OJiara.

OOBEKTHI TPaKIAHCKUX TMPaB 00JIANAIOT PSIOM OOIIUX TPU3HAKOB, TAKHX
KaK: peaJbHOCTh OOBEKTa, OIpPEACIICHHOCTh OOBEKTa KOJWYECTBEHHAs W
KaueCTBEHHAs, IIEHHOCTh YacTHas JuO0 (uiau) OOIEeCTBEHHAs] 3HAYMMOCTD,
JOIYCTUMOCTh y4acTHUsl 00bEKTa B TPAXAAHCKUX MPABOOTHOLICHUSX U TIP.

['paxxgaHcKkue TPABOOTHOIICHHUS MOTYT OBITh KJIACCUPHUIIMPOBAHBI IO
CBOEMY COJEPX aHHUIO, HA OTHOLICHUS HMYIIECTBEHHOTO UM HEUMYIECTBEHHOIO
Xapakrepa.

I'paxxnanckuil kojekc B ctaThe 150 mpuBOAUT HeMmaTepuaabHble OJara,
UMEIONINE 3alIUTY C IOPUANYECKON CTOPOHBI, UMU CUUTAIOTCS KU3Hb U 3JI0POBBE,
JIOCTOMHCTBO JIMYHOCTH, JUYHAsi HENPUKOCHOBEHHOCTh, YECTh U J00pOE HMS,
JIeNI0oBasi peryTalusi, HeMPUKOCHOBEHHOCTh YaCTHOM KU3HU, HEIPUKOCHOBEHHOCTh
KWININA, JIMYHAS U CeMeWHas TaiiHa, cBOOOJa TEpe/BIKEHUsI, CBOOOAa BHIOOpA
MecTa TpeObIBaHMS M JKUTENbCTBA, HHBIE  HeMaTepualibHble  OJara,
NpUHAJIEKAIINE TPAXKIAHUHY OT POXKICHUS WX B CUITY 3aKOHA, HEOTUYXIAEMbI U

HCTICpCaaBacMbl WHBIM CIT0CO0OM.
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BoNbIIMHCTBO aBTOPOB-IIUBUIMCTOB OTMEYAIOT XapaKTep MMYIIECTBEHHBIX
OTHOUIIEHUH, KaK CTOMMOCTHOM WJIM TOBApHO-JACHEXKHBIA, YTO IO3BOJSET
c(hopMHpOBaTh CYTh AHAIU3UPYEMBIX OTHOIIEHUN U CPOPMYIHPOBATH BBIBOJBI O
XapaKTEPHBIX OCOOEHHOCTAX I'PaKAAHCKOIO IPaBa B LEIOM.

B3anmocBs3aHHble CyOBEKTHI B CBOEM CTPYKTYPHOM COJIEPKaHUU MOTYT
UMETh pa3JeleHuss B YacTH IMPABOOTHOUIEHWM B TpakJIaHCKOM TMpaBe, Ha
a0COJIIOTHBIE MPABOOTHOILIEHUSI U OTHOCUTEJIbHBIE.

AOCOIOTHBIE ~ MPABOOTHOIICHHUS  SIBIISIOTCSL  CAMOCTOSITEIBHBIMU |
HE3aBUCUMBIMH OTHOIIICHUSIMH, YCTAHABIMBAIOIIMMH MpSMble OOSI3aHHOCTH U
IPABOBBIE BO3MOKHOCTH CyOBHEKTOB.

OTHOCHUTENbHBIE TPABOOTHOIIEHHUS] MPEJICTABIAIOT COOOM CBS3UM MEXAY
CyOBbEKTaMHM MNPaBOOTHOILIECHUM, TIE OJUH K3 CYOBEKTOB 00JIaJjaeT IpaBaMu, a
Ipyroi uMeer 00sI3aHHOCTH.

B coBpemMeHHON  IKOHOMHYECKOM  JIEMCTBUTEIBHOCTH  BO3HUKAIOT
HEMAaTEpHUaJIbHbIC O00BEKTHI, oOnaaronime OecrenecHO MIPUPOJIOH,
NpUHAJIeKAIINE CYObeKTaM Ha aOCONIOTHBIX TIpaBaX U Y4YacTBYIOIIHE B
IpaKJaHCKOM 000pOTe Kak 00BEKTH a0OCOTIOTHBIX MPABOOTHOIIEHUH.

EcTtecTBeHHO, UTO B YCIOBUSX COBPEMEHHOCTH, OJTHUM U3 Hanbosee OCTPhIX
BOIIPOCOB, TpPeOYyIOMMX O€30TIaraTelbHOr0 pEIICHHs, BBICTYMAET IPABOBOE
peryJIupoBaHMEe DJKOHOMHYECKMX U Tmpouux cdep nearensHocTu. Panee
Ka3aBLIMECS HEJOCTH)KUMBIMA M PEBOJIOLMOHHBIMHU, TAaKU€ TEXHOJIIOIMH Kak
UHTEPHET-TOProBiIsl, UU(POBbIE HHBECTULUU, CMApPT-KOHTPAKTHI, HEHUpOCETH U
OpoYyue, YK€ CTald HEOThEMJIEMOM 4YacThlO COBpeMEHHOro mwupa. W 3xech
HEOOXOAMMO OTMETHUTh, YTO TEKYIIHE MPaBOBbIE HOPMBI 3a4acTYI0 OKa3bIBAIOTCS
HEIOCTaTOYHO THOKMMH WM CBOEBPEMEHHBIMH, YTOOBI YYHMTHIBATH OBICTpPOE
pa3BUTHE JTHX HMHHOBaIMi. BaXXHO co3/1aBaTh HOBBIE HOPMATHMBHBIE 0asbl U
MEXaHHU3MBbI, IO3BOJISIONINE PEryJIMpPOBaTh JACSITENBHOCTh B HHU(PPOBOK cdepe
s¢dexTuBHO, oOecmeurnBaTh 3alIUTy TPaB YYACTHUKOB U MPEJOTBPAIIATH

BO3MOJXHBIC 3J'I0y1'IOTp€6JI€HI/IH.
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B uenom ananu3 neictByromer pepakiuu ['K P® mnosBossier cuenarb
BBIBOJI O TOM, YTO Ha COBPEMEHHOM 3Talle ONpeleleHuEe «IU(pOBBIE MpaBay,
npencTaBiger coOOd  y3Kyr0 (OpMYNIHMpPOBKY, NIpPOTHBOpEYaIllas OCHOBaM U
OPUHIMIAM TPaKJAHCKOro ImpaBa. Pa3paboTka OTHEIBHOrO MPaBOBOIO AaKTa
NO3BOJIUT HE NPOCTO C(HOPMYJIUPOBAThH OCHOBHBIE IIOJOXKEHUS C YYETOM
TEHJCHUUH  TEXHUYECKOro  mporpecca, a  3(G(GEeKTUBHO  OCYIIECTBIATH
peryJiupoBaHM€ TaKMX  [PAaBOOTHOIIEHWH, u30eras  JIBONCTBEHHOCTH B
(GopmynupoBkax U MnpoTruBopeuns. JlaHHBI 3aKOH JOJDKEH COOTBETCTBOBATH
UHTEpECaM  YYaCTHUKOB  B3aUMOOTHOIIEHMH, OBICTPO  MEHAIOIIUXCS B
COBPEMEHHOM MHUPE U, B YACTHOCTH, B LIU(POBOH Cpefe.

Ha ceronHamHuii J1€Hb MOXHO BBLACIUTH CIEAYIONIYIO MNpOOJIEMATHKY,
IPUCYTCTBYIOIIYIO B ONPENEIIEHUU COJEPKATEIBHOM 4YaCTH IMPABOOTHOLIEHUN B
IPAXKIAHCKOM ITpaBe:

— HAJIAYWAE PA3HOIJACHM B YCTAHOBICHHM TPaB U  ONPEACICHUU

00513aHHOCTEN YYaCTHUKOB, CBA3aHHBIX ITPAaBOOTHOIIECHUSIMU;

—  CII0)KHOCTH BXO0KJICHMS B IPa)k1aHCKHE MPABOOTHOLICHHS,

— oOrpaHu4yeHue cBoOOAbl BJIAJACHHUS M PACHOPSIKEHUS HMYIIECTBOM B
pe3ynbTaTe peryaupoBKY NOJHOMOYH COOCTBEHHUKA;

— HEJOCTAaTOYHasi CHOCOOHOCTh MPABONPUMEHUTENEH CUCTEMATUYHO
YCTAaHABJIMBATh W  HWCIOJIb30BAaThb  TIPaHULBl MpaB  CyOBEKTOB
IIPAaBOOTHOIIICHUM Ha ITPAKTHUKE.

YcTpaHeHHe HEIOCTAaTKOB BO3MOYKHO 4Ye€pe3 IPOBEACHUE TUIATEIbHOIO
aHaJIM3a CYAONPOMU3BOJCTBA IO TPAXKAAHCKOMY IIPaBYy M YCTAHOBJIEHUS TOYHBIX
(OpMYyIUPOBOK B  COJEP)KAaTEIbHOM YacTH IMPABOOTHOLIEHUH, TMpaB U
00513aHHOCTEM, a TaKKe OTBETCTBEHHOCTH CTOPOH, YYaCTBYIOIIUX B T'PaKJaHCKUX
IPaBOOTHOIIEHUAX. [JyOOKO€ IOHMMaHHE CYIIHOCTH TI'pakIaHCKO-TIPaBOBBIX
CBA3EH MOMOXET M30€KaTh BO3HMKHOBEHMSI HOBBIX MPOOJEM U YCYryOJieHHUs

CYILLECTBYIOILUX, B 3TOM 00JaCTH NpaBa.
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