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AHHOTALUA

JlanHast TuIIIOMHast paboTa MOCBSIIEHA UCCIIEOBAHUIO MIPABOBOM MPUPO/IBI,
OCOOEHHOCTEW W TPAKTUKH MPUMEHEHHUS JOTOBOpPAa Ha 3aKIIOYCHHE OIIMOHA B
POCCUICKOM TPaKIaHCKOM ITpaBe.

AKTyaJbHOCTh TEMbI OOYCIIOBJIEHA BO3pACTAIOIIECH pOJIbIO JOTOBOpa Ha
3aKJIIOYCHUE OIMIMOHA B COBPEMEHHOM TPaXAAaHCKOM 000poTe Kak THOKOTO
MHCTPYMEHTA CTPYKTYPUPOBAHUS CIIOKHBIX OJKOHOMHYECKMX OTHOLICHUM U
ympaBieHus puckamu. OTHOCUTENbHAsT HOBHM3HA JIAHHOTO WHCTUTYTAa B
OTEYECTBEHHOM TMpaBe, a TAaKXKE €ro OTIWYUS OT OIIMOHHOIO JOTOBOpa
MOPOXKAAIOT PAl TEOPETUUYECKUX M MPAKTUUECKHX Mpo0ieM, TpeOyromux
HAay4YHOT'O OCMBICJICHHS.

[lens paboOTHI COCTOUT B KOMIUIEKCHOM aHaJW3€ JIOTOBOpA HA 3aKJIIOUYCHHE
ONIMOHA, BBISIBJICHUU €T0 XapaKTEPHBIX IIPU3HAKOB, IPEUMYIIECTB U HEIOCTATKOB,
a TakkKe B pa3paboTKe NPEMIOKEHUM MO COBEPIICHCTBOBAHUIO TPABOBOTO
peryIupoBaHus B TaHHOU cdepe.

JInst OCTHKEHUs YKa3aHHOM 1iefi ObUIM MOCTAaBJICHBI CIIEAYIOIINUE 3aauu:
PACKpBITh IOHATHE W IPABOBYIO NPUPOAY JIOrOBOpa Ha 3aKJIKOYECHHUE ONLHOHA,
OTTPAHUYUTHh €ro OT CMEXHBIX IMPABOBBIX KOHCTPYKLHM, MNPOAHAIU3UPOBATH
CYILIECTBEHHbBIC YCIIOBHS, MCCJIENOBATh MOPSAIOK 3aKIIOUEHUST U OCOOCHHOCTH
WCIIOJIHCHUSI, BBISIBUTH TPOOJEMBI M TEPCIEKTHBHI MPUMEHEHHs JOroBOpa Ha
3aKJIFOYEHUE ONIIMOHA B POCCUMCKOM MPABOBOM CUCTEME.

Pabota cocTtouT U3 BBEAEHUS, IBYX IJ1aB, BKIIOUYAIOIIUX IIECTh Maparpados,
3aKJIFOYEHHUS] M CIIUCKA HWCHOJIb3YEMBbIX MCTOYHUKOB. B mepBor rnaBe
paccMaTpUBaIOTCS TEOPETUYECKUE OCHOBBI JIOTOBOpPA HA 3aKJIIOYEHUE OIIIMOHA.
Bropas rnaBa mocBsilieHa NPAKTUYECKUM ACIIEKTaM 3aKIIOYEHUS] U HCIHOJHEHUS
JTAaHHOT'O BUJIa COTJIAIIEHUM.

OO6muit 06beM paboOThI COCTaBIsAET 54 CTPAHUIIBI.
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BBenenue

AKTyaJIbHOCTh TE€MbI HCCJEAOBaHUS OOYCIIOBJIEHAa BO3PACTAIOIIEH POJIBIO
JIOTOBOpa Ha 3aKJIIOYCHUE OMI[MOHA B COBPEMEHHOM TIPaXXIaHCKOM 00OpOTE Kak
THOKOTO MHCTPYMEHTA CTPYKTYPUPOBAHHS CIOKHBIX YKOHOMHYECKUX OTHOIICHUN
U YyNOpaBjiCHUS pPUCKaMHU. B ycloBHSIX HECTaOMJIBHOCTH PHIHKOB M YCIIOKHEHUS
SKOHOMHUYECKUX CBSI3€M JOrOBOP HAa 3aKJIFOYEHHE OMIMOHA CTAHOBUTCS BAXKHBIM
MEXaHM3MOM, IIO3BOJISIIOIIMM YYaCTHHKaM TpaxJaaHCKoro obopoTta Oolee
3 PEeKTUBHO TIUTAHUPOBAThH CBOK  JICSITEIBHOCTh, YUYHUTHIBATH BO3MOJKHBIC
M3MEHEHUS 00CTOATENbCTB 1 MUHUMU3UPOBATH MOTCHIUATILHBIC YOBITKHY.

JloroBop Ha 3aKJIIOYEHHE OIIIMOHA UTPAET 3HAYUTEIIbHYIO POJIb B PA3BUTHHU
(UHAHCOBBIX PBIHKOB, KOPHOPATUBHBIX OTHOLIEHUA ¥  WHBECTUI[MOHHOMN
nesrenbHocTH. OH TMPEeIoCTaBisIeT CTOPOHAM BO3MOXKHOCTH 3a()UKCHPOBATH
YCIOBUSL TOTCHIIMAILHOM CHCJIKH, COXpaHss IIPpH 3TOM CBOOOJy BbIOOpa B
OTHOIIICHUHM €€ 3aKJIIYEHHUs. DTO OCOOCHHO BaXHO B CHUTYaIUsX, KOTHA s
MPUHATHS OKOHYATEIBHOIO PEIICHUS TPeOyeTcs ONMOJHUTEIBHOE BpeMs WU
HACTYIUJICHUE OMPEEICHHBIX 00CTOSTEIbCTB.

Kpome ToOro, aktyanbHOCTH HCCIENOBaHUS JOTOBOpA HA 3aKIIOYCHUE
ONIIMOHA CBSI3aHA C €ro0  OTHOCUTEJIBHOW HOBU3HOM B  POCCHUHUCKOM
3aKoHOAaTeNbCTBE. HecMOoTps Ha TO, 4YTO JaHHBIM WHCTUTYT OBLI BBEJIECH B
I'paxxnanckuii kogekc P® B 2015 romy, MHOTHE acmeKTbl €ro MNPUMEHEHUs
OCTAIOTCS HEJOCTATOYHO W3YyUYCHHBIMH W TPEOYIOT MaTbHEUIIEro HaydHOTO
OCMBICJICHUS U TIPAKTUYECKON pa3pabOTKH.

Crenenp pa3pabOTaHHOCTH TeMbl. HecMOTpss Ha 3HAYMMOCTH JOTOBOpa Ha
3aKJIIOUYCHHE OIIMOHA JJIi COBPEMEHHOTO TPaKIaHCKOTO 000poTa, CTENeHb
HAay4yHOM pa3pa0OTaHHOCTH JAaHHOW TEeMbl B POCCHUMCKONW HOPUAMYECKON
JUTEpaType OCTaeTcid HeaocTaTouHo. OTIenbHbIE AacneKkThl JOroBopa Ha
3aKJIIOUCHHME OIIIMOHA paccMaTpPUBAIUCh B paboTaX TaKWX Y4YeHbIX, kKak A.l.
Kapaneros, B.B. Burtpsuckuii, E.A. CyxanoB, M.WU. Bparunckuii, omHaKo

KOMITJICKCHBIX HCCHCﬂOBaHHﬁ, IIOCBAIICHHBIX HpaBOBOﬁ IMpUpOJAC U OCO6CHHOCT$IM
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NPUMEHEHHUS JIOTOBOpAa Ha 3aK/IFOUCHHE ONIMOHA B POCCHUHCKOM IIpaBe, IIO-
IPEeKHEMY HEJIOCTATOYHO.

BONBIIMHCTBO CYIIECTBYIOIINX HCCICIOBAHUN COCPEIOTOYCHO Ha OOIIMX
BOIIPOCAX OMNITMOHHBIX KOHCTPYKIIMHA, YaCTO HE MPOBOJSA YSTKOTO pa3rpaHHYCHUS
MEXKIy JOTOBOPOM Ha 3aKJIIOYCHHE OIIHOHA M OIIMOHHBIM JOTOBOPOM. ITO
CO3/1aeT OIpeAciCHHbIC TPYAHOCTH B IMOHUMAaHHM CIEHU(UKH KaKIO0r0 M3 ITHX
WHCTUTYTOB M UX MPAKTUICCKOM IMPUMCHCHHH.

OOBEKTOM  HCCIICIOBAHUS  BBICTYHAIOT  OOINECTBCHHBIC  OTHOIICHUS,
BO3HUKAOIIKE B MPOIECCE 3aKIIOUCHUS, UCIIOJIHCHUS M MPEKPAIeHUs JTIOrOBOpa
Ha 3aKJIIOYEHHE OMI[HOHA.

[IpeameTom MICCIIEIOBAHUS SIBJISTFOTCS HOPMBI IPaXKIaHCKOTO
3aKOHOJIaTeIbCTBA, PETYIMPYIOIINE JOTOBOP Ha 3aKIIOYCHHUE OIIHMOHA, a TaKKe
IIPaKTHUKa X IIPUMEHEHUS.

Ilear wucciaemoBaHMS 3aKIOYacTCS B KOMIUICKCHOM aHaJIHM3¢ IIPaBOBOM
IIPHUPOJIBI JIOTOBOPA HAa 3aKJIFOYCHHE OIMIMOHA, BBIABJICHHH €ro OCOOCHHOCTEH U
po0JIeM IPaBOBOTO PETYJIMPOBAHMS, a TakKe pa3padOTKe MPEIIOKCHUN I10
COBEpPIIICHCTBOBAHHUIO 3aKOHOATEILCTBA B JTAHHOH cdepe.

JIJIst TOCTMDKEHMS TIOCTABJICHHOM IICJIM HEOOXOJMMO PEIIMTH CJCAYIOIINE
3a7a4u:

— PacKpBITh TMOHSATHE W MPABOBYIO IPHPOAY JOTOBOpA HA 3aKIHOYCHHE
OINIIMOHA, ONPEJCINTh €r0 MECTO B CHCTEME I'PakIaHCKO-IIPABOBBIX IOTOBOPOB;

— MPOBECTH CPaBHHUTEIIbHBIA aHAJIM3 JIOTOBOpa Ha 3aKJIIOYCHHE OIIMOHA U
CME)KHBIX ITPABOBBIX KOHCTPYKIIMM, B YaCTHOCTH, ONMIIMOHHOTO JOTOBOPA;

— MPOAHAIM3UPOBATh CYIIECTBEHHBIC YCIOBHUS JIOTOBOpAa Ha 3aKIIOYCHHE
OII[MOHA Y X 3HAYEHUE JUIA €70 JEUCTBUTEIHHOCTH,

— UCCJIEIOBATh MOPSIOK 3aKIIOUEHHS JOTOBOpa Ha 3aKIIOUCHHE OIIMOHA M
OCOOEHHOCTH €T0 MCITOJIHCHHS

— BBISIBUTHh aKTyajbHbIe MPOOJIEMBI W MEPCIEKTHBBI Pa3BUTHS HMHCTUTYTA

A0roBopa Ha 3aKJIHOYCHHUC OIIIMOHA.



MeTo10I0THYECKYI0 OCHOBY HCCJEIOBAaHUS COCTABJIAIOT OOIICHAYYHbIE
METO/Abl TMO3HaHUS (AHAJINW3, CHUHTE3, WHAYKUUA, JACAYKLUHS) W CHEUaIbHO-
IOpUIUYEecKue MeToJbl  ((hOpMaIbHO-IOPUIUUYECKUN, CpPAaBHUTEIbHO-TIPABOBOM,
METOJI TOJKOBaHUsS MPABOBbIX HOPM). MCMOIb30BaHHE 3TUX METOAOB MO3BOJIAET
BCECTOPOHHE HCCIIE0BAaTh JOTOBOP HAa 3aKJIIOYEHHUE OIIHMOHA KaK IIPaBOBOE
SIBJICHHE, BBISIBUTH €70 OCOOCHHOCTU U MIPOOJIEMBI TPABOBOTO PETYIUPOBAHUS.

Teopernyeckas 3HAYUMOCTb HMCCJIEIOBAHMS 3aKIIOYAETCS B YINIyOJICHUH
HAy4YHBIX MPEJICTABICHUNA O MPaBOBOW IPUPOJE JOTOBOpPA Ha 3aKIIOYECHHE
ONI[MOHA, €TO0 MECTE€ B CHCTEME TPAKIAHCKO-IIPABOBBIX JIOTOBOPOB, & TAaKXKE B
Pa3BUTHM  TEOPETUYECKUX  TOJOKEHHUM O  CYIIECTBEHHBIX YCIOBHSX U
OCOOCHHOCTSIX peaju3allid JAaHHOTO BUJAA J0roBopa. Pe3ynbpTaThl ucCCieqOBaHMS
MOTYT CIOCOOCTBOBaTh JAJbHEHMIIEMY Pa3BUTHUIO TEOPUU TOTOBOPHOTO MIpaBa U
00OTralieHNI0 HAyYHbIX 3HAHUNA O COBPEMEHHBIX JOTOBOPHBIX KOHCTPYKIIHSIX.

[IpakTrueckass 3HAYUMOCTb MCCIIEIOBAHHUS COCTOMT B BO3MOXHOCTH
WCIIOJIb30BAHUSI €ro  Ppe3yJbTaTOB B MPABOTBOPYECKOM JIEATEIBHOCTH IPHU
COBEPILIEHCTBOBAHUM 3aKOHOJATEIBCTBA O JOTOBOPE HA 3aKJIFOYEHHME ONIMOHA, a
TaK)X€ B IPABONPHUMEHUTENILHON MPAKTUKE IIPU PA3PEIICHUN CIIOPOB, CBA3AHHBIX C
JaHHBIM BHJIOM J0roBOopoB. Kpome Toro, Marepuaibl UCCIEIOBAHUS MOTYT OBITH
UCIIOJIb30BaHbl B yUeOHOM MpolLecce MpH MpernojaBaHUN KypCcOB I'Pa)JIaHCKOIO U
NpEeANPUHUMATEIBCKOTO MPaBa.

Crpykrypa paboThl OOyclOBJIEHAa LEJIbI0 W 3aJadyaMH HCCIEIOBAHUS U
COCTOUT M3 BBEJCHUS, IBYX IJIaB, BKIIOYAIOIIUX II€CTh naparpadoB, 3aKIIOUECHHS
U CIKCKAa HCIOJIb30BAaHHBIX MCTOYHMKOB. B mepBoil rnaBe paccMaTrpuBaroTCs
TEOPETHUYECKHE OCHOBBI JIOrOBOpPa Ha 3aK/IIOYEHHE OMNIHoHa. Bropas riasa
MOCBSILIEHA MPAKTUYECKUM aCIEKTaM 3aKJIOUEHUS U MCIIOJHEHMS TaHHOTO BUJA

COFHameHHﬁ, d TAKIKC aHAJIN3Y dKTYaJIbHbIX HpO6J’I€M U IICPCIICKTHUB CI'0 pa3BUTHUA.



I'naBa 1 Teopeanecmle OCHOBBI 1I0roBopa Ha 3AKJIIOYCHHUEC OIIIUOHA

1.1 IlonsiTHe 1 MpaBOBasi MPUPO/IA IOTOBOPA HA 3aKJIOUYEHHE ONMIMOHA

JloroBOp Ha 3aKJIIOYCHHE OMIMOHA MPEJCTABISIET COO00M YHUKAIBHYIO
MPABOBYIO KOHCTPYKIIUIO B POCCUMCKOM TPaKJIaHCKOM TpaBe, KOTOpasi MO3BOJISET
CTOpoHaM 3a(UKCUPOBATh BO3MOXKHOCTH 3aKJIIOYCHHS OyAyIero JI0oroBopa Ha
3apaHee OMPEJICICHHBIX YCIOBUAX. JTa TOTOBOPHAsI MOJIEIb MPEIOCTABIISIET OJTHOU
CTOpOHE (ZIep>KaTelfo OMIMOHA) TIPABO 3aKIIOYNTh OCHOBHOM JIOTOBOP B OyayIIIeMm,
B TO BpeMs Kak Jpyras CTOpoHa (JIMIO, MPEIOCTABUBIIEE OMIIMOH) OOSI3yeTCs
3aKJTIOYUTh OTOT JOTOBOP Ha COIJIaCOBAHHBIX YCIOBHSAX I10 TpeOOBAHUIO
JiepIKaTess OMIIMOHA.

CyTh JaHHOTO COTJIAIICHMs 3aKJIIOYaeTCs B TOM, YTO OHO CO3/JaeT s
JepKaTeasl OIIMOHAa CBOCOOpPA3HYIO «OMIMI0» — BO3MOXHOCTh BBIOOpA:
3aKJIF0YaTh WJIM HE 3aKJI4Yarb OCHOBHOM goroBop. IIpm »stom nwilo,
MPEA0CTaBUBIIIEE OIIIMOH, CBA3aHO CBOMM OOCIIAHMEM M HE MOKET OTKA3aThCs OT
3aKJTFOYCHHUST OCHOBHOTO JIOTOBOpPA, €CJIH JePKaTelb OMIMOHA PEIIUT Pean30BaTh
CBOE TIPABO.

B poccuiickoM 3aKOHOJATENbCTBE JOTOBOP Ha 3aKIIOYCHHE OIIMOHA
MOJIYYHMJI TIPABOBOE 3aKPEIUICHWE CPAaBHUTEIBHO HEAABHO — C MPUHATHEM
®enepanbHoro 3akoHa ot 08.03.2015 N 42-®3 «O BHeCEHWHU U3MEHEHUM B 4acCTh
nepByto ['paxmanckoro koaekca Poccuiickoit ®epeparun» [35]. D10 crano
BaKHBIM IIIaTrOM B Pa3BUTHH JIOTOBOPHOTO TpaBa M PaCIIMPEHUNA MHCTPYMEHTAPHS
JUTSl Y4aCTHUKOB TPaKJIaHCKOTO 000poTa.

ITpodeccop A.I'. KapareTroB oTMedaeT: «I0TOBOp Ha 3aKJIFOUYCHHE OMITHOHA
MPEACTaBIACT CO0OM WHHOBAIIMOHHBIM HWHCTPYMEHT JIOTOBOPHOTO TIpaBa,
MO3BOJISIONINNA CTOPOHAM THOKO CTPYKTYPHPOBAaTh CBOM OTHOIICHHSI C y4E€TOM
OyAyIIMX HeOompeaeIeHHOCTeH 1 puckoBy» [15]. JlelcTBUTENBHO, 3Ta TOTOBOpHAs

KOHCTPYKIUS OTKPBIBACT HOBBLIC BO3MOXHOCTHU JId YYACTHHUKOB TI'PAKIAHCKOIO



00opoTa, 0COOEHHO B cepe CIOKHBIX KOMMEPUYECKHUX CIIETIOK U MHBECTUITMOHHBIX
IIPOEKTOB.

KiroueBoit 0c0OEHHOCTBIO JOTOBOpa Ha 3aKJIFOUEHHUE OIIIMOHA SIBISIETCS €T0
ACUMMETPUYHBIA XapakTep. B oTiauuMe OT KIACCMYECKHUX JIBYCTOPOHHHX
JIOTOBOPOB, I'7Ie 00€ CTOPOHBI UMEIOT B3aUMHbIE IIpaBa U O0S3aHHOCTH, B JaHHOM
cilydae OOS3aHHOCTb 3aKJIIOUUTh OCHOBHOW JIOTOBOP BO3HUKAET TOJBKO y OJHOM
CTOPOHBI — JIWLIA, MPEIOCTABUBILETO OMNUUOH. JlepKaTeslb ONuuMoHa, HAIpPOTHB,
IOJTy4aeT MpaBo, HO HE 00513aHHOCTD 3aKJIIOUUTh JOTOBOP.

OTa acUMMETpUs MPaB U 00s3aHHOCTEN KOMIIEHCUPYETCSI BBEICHHEM TaKOTO
AJIIEMEHTa, KaK OMNIMOHHAs mnpemus. ONLMOHHAs NpeMHsl MPEACTaBISIET cOO0M
IUIaTy 3a IPABO 3aKIIOYUTH JIOIOBOP, KOTOPYIO JEpXKaTellb OMNIMOHA YIIAYMBAET
JUIY, NPEJOCTaBUBLIEMY OIMUKOH. BakKHO MOIYEPKHYTh, YTO ONLMOHHAS MPEMUS
HE SABJSIETCS 3aJaTKOM WJIA AaBaHCOM — JTO CaMOCTOATEIBHOE BCTPEYHOE
IPEI0CTaBIIEHUE 32 IIPAaBO BbIOOpA, KOTOPOE MOMYYaeT JIepKaTeilb ONIMOHA.

Pa3mep onumoHHON MpeMUU ONpeEeNseTcsl COrNIalleHUEM CTOPOH U 3aBUCUT
OT MHOXeCTBa (DaKTOpPOB: CpoKa JAEMCTBUSI OIIMOHA, LEHHOCTU MpeaMera
OCHOBHOI'O JIOTOBOPA, PHIHOYHOW KOHBIOHKTYPBI M JPYrHMX OOCTOATENbCTB. B
HEKOTOPBIX CIIy4assX CTOPOHBI MOT'YT JJOTOBOPUTHCS O TOM, YTO OILIMOHHAS IPEMUS
HE B3UMAETCs, OJTHAKO 3TO CKOPEE UCKIIIOUYECHHE, YEM IIPABUIIO.

Kak nmumer E.A. CyxaHOB: «IOTOBOp Ha 3aKJIIOYEHHE OIIMOHA SIBIISIETCS
B&XXHBIM HWHCTPYMEHTOM B apCEHAJ€ COBPEMEHHOIO IOPUCTA, MO3BOJISIIOLIUM
CO3/aBaTh CIOXKHbIE IOTOBOPHBIE KOHCTPYKIIMH, YUUTHIBAIOIUE UHTEPECHI CTOPOH
B YCJIOBHUSIX HEONPEICICHHOCTH U NU3MEHYMBOCTH PHIHOYHOM KOHBIOHKTYPBI» [33].

Cdepa nmpuMeHeHHs: OTOBOpa Ha 3aKJIIOUEHHUE OINIKMOHA BEChMa HIMPOKA.
OH aKTUBHO HCIIONB3YEeTCS B KOPHOPATUBHBIX OTHOILUEHUSX, HAMpUMEpP, IpH
CTPYKTYPUPOBAHHM CIEJIOK MO KYIUIEe-TIPOJaXe aKUMi WM AO0JEHd B yCTaBHOM
KaluTajle KOMIAHWU. B 3TOM KOHTEKCTE JOroBOp Ha 3aKIIOYEHHE OILHOHA
NO3BOJIAET  MHBECTOpaM  3ape3epBUpPOBATh  IPaBO  Ha  MpUOOpETEHHE

I[OHOHHHTGHBHOﬁ JOJIN B ousHece IIPpHU HACTYIIJICHUH OIIPCACIICHHBIX YCHOBHﬁ.



B cdepe HemBWKMMOCTH JOTOBOp Ha 3aKIIOYEHUE OMNIMOHA MOXKET
WCITOJIB30BATHCS JIJISI PE3EPBUPOBAHUS TIPaBa HA TOKYNKY 00bEKTa HEJBIXKUMOCTH
B OyayiieM. 9To 0COOEHHO aKTyallbHO Ha ATane CTPOUTENHCTBA WM B CUTYalUsX,
KOT/Ia TIOKYTMaTellb He TOTOB HEMEIJICHHO 3aKIIOYUTh OCHOBHOHN JOTOBOP KYIUIH-
NpofaXkd, HO XoueT 3a(UKCHpOBaTh CBOE MPEHMYIICCTBEHHOE TIPaBO Ha
puoOpeTeHNE 00BEKTA.

Ha ¢wuHaHCOBBIX pBIHKaX TOTOBOPHI HA 3aKIIOYCHUE OMIMOHA IITHPOKO
MPUMEHSIOTCS JUIsl XEPKUPOBAHUS PUCKOB M CHEKYJISTHUBHBIX omepanuil. OHU
MO3BOJISIOT YYaCTHUKAM pBIHKA (UKCHPOBATH IIEHBI Ha OyayIIue CICNKH,
3aIUIIASCh OT HEOJArOoNMPUATHBIX N3MEHEHUH PHIHOYHON KOHBIOHKTYPHI.

B cdepe unTemnexTyanbHOW COOCTBEHHOCTH JOTOBOPHI Ha 3aKJIIOUYCHHE
ONMIIMOHA MOTYT HCIIONB30BAaThCA TPH  CTPYKTYPUPOBAHHHM  CHEJIOK  II0
MPUOOPETEHUIO TPAB Ha MCIOJIb30BAaHUE MMAaTEHTOB, TOBAPHBIX 3HAKOB WJIA APYTHX
O0BEKTOB MHTEIUIEKTYaIbHOM COOCTBEHHOCTH. DTO MO3BOJIIET MOTECHIMAILHOMY
MOKYTIATEITI0 3ape3epBUPOBATH MPABO HA MIPUOOPETECHUE JTMIICH3UH, OJTHOBPEMEHHO
noyiy4asi BpeMsl [UJIsi OIIEHKH KOMMEpPUYECKOTO TMOTEHIIMANa WHTEJUICKTyalIbHON
COOCTBEHHOCTH.

JloroBop Ha 3aKiIOYEHUE OMIMOHA TaKKe HAaXOAUT TPUMEHEHHE B
MPOEKTHOM (UHAHCUPOBAaHWU. B KpymHBIX WHOPACTPYKTYPHBIX MPOEKTaX OH
MOXKET HCITOJIb30BAThCSA I YIPABJICHUS PUCKAMH W OOECIeYeHUs THOKOCTH B
MPUHATUU WHBECTUIIMOHHBIX peleHud. Hampumep, MHBECTOp MOXKET MOIYIUTh
MpaBO Ha YBEIMYCHUE CBOEH JOJU B MPOCKTE MPH JOCTHKCHUHU OIPEICICHHBIX
nokaszaresnei 3PEeKTUBHOCTH.

OmHuM U3 MPEeuMYyIIECTB JOTOBOPA HA 3aKIIOYCHUE OMIIMOHA SBIISIETCS €T0
CIIOCOOHOCTh YYHTHIBATH OYAYIIYI0 HEOIPEACICHHOCTh. B yCIIOBUSX THHAMHYHO
MEHSIOMICHCS APKOHOMHYECKON CpeIbl ATOT HHCTPYMEHT IMO3BOJISIET CTOPOHAM
3aUKCUPOBATH BO3MOXKHOCThH COBEPIIICHUS CIIETKUA B OyayIeM, HEe MpUHUMAs Ha
ceOst 0e3yCIIOBHBIX 00sI3aTENBCTB. DTO OCOOCHHO IIEHHO B CHUTYaIlUsIX, KOT/A IS
MPUHATUS OKOHYATEIIBHOTO peIIeHUs TPeOyeTCs MOMOJHUTEIBLHOE BpEeMS WU

HACTYILICHHE OMPE/CIICHHBIX 00CTOSTENbCTB [25].
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Jpyroe  Ba)XHO€ MPEUMYILIECTBO  3AKIIOYAETCI B  BO3MOXHOCTH
pacnpeneneHusT PUCKOB MEXAY CTOpoHamMu. JIMIO, MperoCTaBisIOLIEe OIMLMOH,
IPUHUMAET Ha ce0s PUCK M3MEHEHUS PHIHOYHBIX YCJIOBUH B TEUEHUE CpOKa
neiicTBUs onuuoHa. B 0OMeH Ha 3TO OHO MOJTy4YaeT OMIIMOHHYIO MPEMHUI0, KOTOpast
KOMIIEHCUPYET 3TOT pPHUCK. JlepkaTenb ONIMOHA, B CBOIO OYEpElb, IOJIy4aeT
rapaHTUPOBAHHYIO BO3MOXKHOCTh 3aKJIIOUUTh JIOTOBOP HA 3apaHEe COTIACOBAHHBIX
YCIOBUSIX, YTO 3aIIUIIACT €r0 OT MOTCHUHUATIBHBIX HEOJAronpUATHBIX W3MEHEHUN
Ha pbIHKE.

Crnenyer OTMETUTD, YTO JOTOBOP HA 3aKIFOUYEHUE ONMIIMOHA MOXKET OBbITh, KaK
BO3ME3JHbIM, TaK W 0€3BO3ME3IHbIM. B OOJIBIIMHCTBE CIy4aeB OH SBISETCS
BO3ME3HBIM, U JEPKATEIb ONMOHA YIUIAYMBAET ONIMOHHYIO NpeMuto. OJIHako B
HEKOTOPBIX CUTYyalUAX, OCOOEHHO B KOHTEKCTE CJIOKHBIX KOMMEPUYECKUX CHEIIOK,
CTOPOHBI MOTYT JOTOBOPHUTHCS O OE€3BO3ME3THOM IPEIOCTABICHUHU OMNIMOHA. B
TaKUX ClIy4asX SKOHOMHYECKHMU HMHTEPEC JIMIA, IPEIOCTABISIOLIEIO OIIUOH,
MOXKET 3aKJII04aThCsl B MMOTEHUUAIbHOW BBIFOAE€ OT 3aKIIOYEHUS OCHOBHOTO
norosopa B Oyayiem [40].

Cpok neiicTBHs JOTOBOPA HA 3aKJIIOYEHHE OMIIMOHA UTPAET KIFOUYEBYIO POJIb
B €0 CTPYKType. DTOT CPOK ONPEIEIAET IEPUOJI, B TEYEHUE KOTOPOIO AEPKATENb
OIIIMOHA MOKET PEAIM30BaTh CBOE MPABO HA 3aKJIIOUYEHHUE OCHOBHOI'O JOIOBOpA.
[To ncreueHuun 3TOrO CpoOKa, €CIIM AepKaTelb ONIMOHA HE BOCIOJB30BAJICS CBOUM
IpaBOM, JOTOBOP Ha 3aKJIFOUYEHHE OMIIMOHA NpeKpalaercs. BaxHo oTMeTHUTh, 4TO
CpPOK JEHCTBHUS ONIMOHA MOXET ObITh, KaK (PUKCUpPOBaHHBIM (Hampumep, 6
MECAILIEB ¢ MOMEHTA 3aKJIIOUEHHS JOTOBOPA), TaK U MPUBSI3aHHBIM K HACTYIUICHUIO
OTpEIENIEHHOrO COOBITUS (HampuMep, IO 3aBEpILCHUs CTPOUTEIbCTBA OOBEKTA
HEJIBUKUMOCTH).

MexaHu3M pealM3aluu IMpaBa IO JOTOBOPY Ha 3aKIIOUYEHHE OMNIMOHA
OOBIYHO TpEINoaraeT HalpaBlIeHUE JEp>KaTesieM OIIMOHA YBEIOMIICHUS O
HaMEPEHUU 3aKJIIOUUTh OCHOBHOM norosop. dopma M MNOPAJOK HalpaBiICHUS

TAKOI'0 YBCIAOMJICHHA JIOJIDKHBI OBITb YETKO OIIpCACIICHBI B OOI'OBOPC. ITocne
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MOJTyYEHUS! YBEAOMIICHUS JIMIIO, MPEIOCTABUBIIEE OIMIMOH, 005S3aHO 3aKIIIOUUTh
OCHOBHOM JJOTOBOP Ha COTJIACOBAHHBIX YCIIOBUSX.

WHTEepecHBIM acleKTOM JO0roBOpa Ha 3aKJIIOYEHUE OIIMOHA SIBISETCS
BONPOC O BO3MOXKHOCTH €ro yctynku. [lo oOmiemy mnpaBuily, €Ciu WHOE He
IPEeIyCMOTPEHO JOTOBOPOM, JEpPKATENb OIMIMOHA MOXET YCTYIHTh CBOE IPABO
TpeTbeMy JHily. OHAKO CTOPOHBI MOT'YT OIPAaHUYUTh UJIU MOJHOCTHIO UCKITFOUYUTH
BO3MOXXHOCTh TaKOW YCTYNKH, €CIH JIMYHOCTH JEp>KaTessi OMIMOHA MMEET
CYLIECTBEHHOE 3HaYCHHE IS JIUIA, IPETOCTaBUBLIETO OMIUOH.

B KOHTEKCTE KOpPIOPATUBHBIX OTHOLICHHWM JOrOBOP HA 3aKJIIOYEHUE
OMIIMOHA YAaCTO WCIOJB3YeTCS B KadyeCTBE WHCTPYMEHTa YpPEryJIUpPOBAHHS
OTHOIIEHUH  MEXIy  ydacTHUKamMu  OusHeca. Hampumep, oOH  MoxeT
npeaycMaTpuBaTh TPaBO MHHOPUTAPHOTO akKIMOHEpa MpoJaTh CBOU aKIWUU
MaXOPUTAPHOMY  aKIIMOHEpPY [0 ONPEICIIEHHON IIeHe TNpU HACTYIUIEHUU
OIIpe/IETICHHBIX OOCTOATENLCTB (TaK Ha3bIBa€MbIN OMIMOH «IIyT»). Wnu, Haobopor,
PaBO MaXOPUTAPHOTO AaKIIMOHEPA BBIKYMHUTHh AaKIMH MUHOpPUTApHs (OMIIMOH
«koim) [36].

[Tpu 3axnrodeHHMH JOTOBOpa Ha 3aKJIIOYEHHE OMIMOHAa 0CO00€ BHUMaHHUE
clieqyeT yaensaTh (opMyiaupoBKaM YycioBUA. OHU JOJKHBI OBITH YETKHUMH,
OJTHO3HAUHBIMH U HE JI0MYCKaTh ABOWHOTO TOJKOBAHUS. ITO OCOOCHHO BaXKHO IS
TAaKUX KJIIOYEBBIX AaCMEKTOB, KaK MOPSAIOK peanu3alfy OMIMOHA, pacyeT LEHBI
OCHOBHOTO JIOTOBOpA M OMpPEIEJICHNE MOMEHTA €ro 3aKJII0UEHUSI.

B MexayHapoaHOU MpakTUKE JOrOBOPHI Ha 3aKIIOYEHHE OMUMOHA (option
agreements) IIMPOKO HCIHOJNB3YIOTCA B pa3iuuHbiX cdepax Ousneca. I[lpu
CTPYKTYPUPOBAHHUU TPAHCTPAHUYHBIX CAEJIOK Ba)KHO YYHUTHIBaTh OCOOCHHOCTHU
pETyIHUpOBaHMs TaKWX JOTOBOPOB B Pa3MUYHBIX HOPUCIAUKIUAXK. B HEKOTOpHIX
CTpaHaX MOTYT CYIIECTBOBaTb OrPAaHUYECHHUS Ha HCIOJb30BaHHUE OMIIMOHHBIX
MEXaHU3MOB B OIpEACICHHBIX cdepax wunum TpeOoBaHUS K uX ¢GopMe U
COJEPIKAHUIO.

OpHuM M3 BaXKHBIX aCMEKTOB JOTOBOpa HA 3aKJIIOYEHHE OMIIMOHA SBIIAETCS

€ro COOTHOHMICHHUE C IIPHUHIMUIIOM CBO6OI[I>I A0TroBOpa. C OI[HOﬁ CTOPOHBI, 3TOT
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UHCTPYMEHT paCIIMPSET BO3MOXKHOCTH CTOPOH 1O CTPYKTYPHUPOBAHHIO CBOMX
OTHOUIEHWI, YTO COOTBETCTBYET MPUHLHUIY CBOOOABI JoroBopa. C apyroii
CTOPOHBI, 0053aTEIbCTBO OJTHOW CTOPOHBI 3aKIIOYUTH JOTOBOP B OyAyIIEeM MOXKET
paccMaTpuBaThCS Kak OrpaHHuEHUE 3TON cBOOObI. OTHAKO, YUUTHIBAS, YTO TAKOE
00513aTENIbCTBO TPUHUMAETCS JOOPOBOJIBHO M KOMIIEHCHPYETCS ONIIMOHHOMN
npeMueii, OOJBIIMHCTBO MPAaBOBEIOB CUUTAIOT, YTO JOTOBOP Ha 3aK/IIOYCHHE
OIIIMOHA HE TPOTUBOPEUUT NMPUHIIUITY CBOOOBI 10TOBOPA.

B koHTekcre pa3BuTus IUGPOBONH 3KOHOMUKHU U HCIHOJB30BaHUS CMapT-
KOHTPAKTOB JOTOBOP Ha 3aKJIIOYEHHE OIIMOHA MpHOOpEeTaeT HOBOE 3HAYCHUE.
Texnonorust 6J0KYEHH MO3BOSIET ABTOMATU3UPOBATH MPOIIECC UCTIOHEHUS TaKHX
JIOTOBOPOB, oOecreunBasi BBICOKYIO CTENEHb HAJAEKHOCTH U MPO3PAuyHOCTH.
Hanpumep, cMapT-KOHTPaKT MOKET aBTOMAaTUYECKH WHHUIIMMPOBATH HCIIOJIHEHUE
OILIMOHA NPU HACTYIJICHUH 3apaHee ONPEEIICHHBIX YCIOBHM.

DTO OTKpPBHIBAET PsiJ HOBBIX BO3MOXHOCTEH ISl yYaCTHUKOB pbIHKAa. Bo-
NEPBBIX, 3HAYUTEIHHO CHWIKAIOTCS TPAH3aKIMOHHBIE W3JEPXKKH, CBSI3aHHBIC C
UCIIOJTHEHUEM JI0TOBOpa Ha 3aKitoueHue omnuuoHa. OTnagaer HeoOXOIWMOCTh B
MOCPEHUKAX IS BepU(PUKALIMK YCIOBUH W WHUIMAIIUN UCTIOTHEHUS, TaK KaK dTH
dbyHkuuu 6epeT Ha ce0s CMapT-KOHTPAKT.

Bo-BTOpBIX, MOBBIIIAETCA CKOPOCTh HUCMOJNHEHUSA. CMapT-KOHTPAKT MOXKET
MTHOBEHHO pearupoBaTh HA M3MEHEHUE PBHIHOYHBIX YCJIOBHUW WM HACTYIUICHHE
TPUITEPHBIX COOBITUH, aBTOMATMUECKH HMHHUIMUPYS MPOLECC HCIOJIHEHUs
OMIIMOHA. DTO O0COOEHHO BAKHO B BBICOKOBOJIATHJIBHBIX PBHIHKAaX, TJAE€ CKOPOCTH
pEeaKIMu MOXKET UMETh KPUTHIECKOE 3HAUCHHE.

B-TpeTbux, CyIIeCTBEHHO CHIKAIOTCS PUCKH YeJIOBeuecKoro (axrtopa u
HETOOPOCOBECTHOTO TOBEACHHUS CTOPOH. YCIOBHSI HWCIOJNHEHHUS OTMIIMOHA,
3apUKCUpOBaHHBIE B CMapT-KOHTpPakTe, HE MOTryT OBITb HM3MEHEHBl B
OJTHOCTOPOHHEM TMOpPSJKE, YTO OOECIEYMBAET BBICOKYIO CTENEHb HAJEKHOCTU U

NpeCKa3yeMOCTH ISl y4acTHUKOB cenku [20].
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Kpome Toro, ucnons30Banne TEXHOIOTUN OJOKYEHH 00eCTIeunBaeT MOTHYIO
MPO3PAYHOCTh U HEM3MEHHOCTh UCTOPUU TPAH3AKIIUNA. DTO MOXKET ObITH 0COOECHHO
MOJIC3HO B ClTydae BOZHMKHOBEHHS CIIOPOB MJIM HEOOXOAMMOCTH ayauTa CACIOK.

OnHako BHEAPEHUE CMApPT-KOHTPAKTOB B TMPAKTUKY 3aKIIOUCHUS U
WCMOJIHEHUS IOTOBOPOB Ha 3aKJIFOYEHUE OMIIMOHA CTAJIKUBACTCS C PSIIOM BHI30BOB.
[Ipexxne Bcero, 3TO BOMPOCHI MPABOBOrO peryiaupoBaHusa. CyllecTBYOIIEe
3aKOHOJIATENLCTBO HE BCErJa TOTOBO K WMHTEPIPETALUA W PETYIUPOBAHUIO
OTHOLIEHUM, BO3HMKAIOIIUX B CBSA3M C MCIIOJIb30BAHUEM CMapT-KOHTPAKTOB.
Tpebyercs aganTanus HOPMATUBHO-TIPABOBOWM 0a3bl K HOBBIM TE€XHOJIOTUYECKUM
peansIM.

Hpyroit mpobnemoil sBIsSeTCI HEOOXOAWMOCTh BBICOKOW TOYHOCTH B
dbopMyJIUpPOBAHUU YCIIOBHI cMapT-KOHTpakTa. JIrobasi ommoOKa Uiau HETOYHOCTh B
KOJIE MOJET IMPUBECTH K HENPEABUACHHBIM IIOCICACTBUAM IIPU HCIOJHEHUU
JIOTOBOpA. ITO TpeOyeT HE TOJNBKO IOPUIAYECKON, HO U TEXHUYECKON IKCIEPTU3BI
IIPY COCTABIICHUU CMAPT-KOHTPAKTOB.

Takke  BO3HUKAKOT  BONPOCHI  HMHTETPALMA  CMApPT-KOHTPAKTOB  C
CYIIECTBYIOIIMMHU (MHAHCOBBIMU U TIPaBOBBIMH cUcCTeMaMmH. Hampumep, kax
o0ecreyuTh HCTIOJHEHUE O0053aTeNbCTB, €CIM OHHM MPEANoJiaratoT JICUCTBUS B
peanbHOM MUpeE (Hampumep, nepenavy pu3nyeckux akTUBOB)?

HecMoTpst Ha 3TH BBI30BBI, TOTEHIIMAI UCITOJIB30BAHUSI CMAPT-KOHTPAKTOB B
chepe JOrOBOPOB Ha 3aKIIOUCHHE OMIMOHA orpoMeH. OHU MOTYT 3HAYUTEIHHO
MOBBICUTH A(PEKTUBHOCTh U HAJACKHOCTH OIMIMOHHBIX CHIEJIOK, OTKPhIBas HOBbHIC
BO3MOYKHOCTH JJIsl YYACTHUKOB PHIHKA.

B nmepcnektuBe MOXHO OXHUAATh Pa3BUTUS TUOPUAHBIX MOJENCH,
COYETAIOUIUX TPAAUIMOHHBIE IOPUIUYECKUE KOHCTPYKIHUHU C DJIEMEHTAMU CMapT-
KOHTPakTOB [3]. DTO MO3BOJUT KCITOIB30BaTh MPEUMYIIIECTBA HOBBIX TEXHOJOTHIA,
COXpaHsid MPU ATOM MPABOBYIO OINPEACICHHOCTh W 3alIMIICHHOCTh YYAaCTHHUKOB
CIEJIOK.

AHanu3upysli MPaBOBYIO MPHUPOJY JIOrOBOpa Ha 3aKIIOYEHHE OIIMOHA,

HCJIB3s1 HC OTMCTHUTL €I0 CBA3b C HMHCTHTYTOM CCKYHJIAPHBIX IIPpaB. HpaBo
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JIepKaTesis ONLIKMOHA HA 3aKJIF0YEHHE OCHOBHOTO JOTOBOPA MOKHO paccMaTpUBaTh
KaK KJIaCCHYECKHI TpUMEp CEKYHJApHOro TMpaBa — BO3MOKHOCTH CBOUM
OJTHOCTOPOHHUM BOJICU3BSBICHUEM MIPUBECTH K BOSHUKHOBEHUIO, N3MEHEHUIO WU
NPEKPAIICHUIO TPaKIAHCKOTO MpaBooTHomeHuss [29]. Drta  ocoOeHHOCTH
MOAYEPKUBACT YHUKAIBHOCTh JAHHOW JIOTOBOPHOW KOHCTPYKIIMM B CHCTEME
Ipa’KJaHCKO-TIPABOBBIX 00S3aTEIBCTB.

B koHTekcTe Teopuu UTp U IKOHOMHUYECKOTO aHalv3a IpaBa JOTrOBOP Ha
3aKJIIOYCHUE  OMI[MOHA  MPEJACTaBISET COOOM  MEXaHWU3M, IO3BOJISIONIUIN
3 PeKTUBHO pacmpeAessTh PUCKHM MEXKIYy YYaCTHUKAMU SKOHOMHYECKUX
otHomeHuil. [Ipegocrapisist 0HON CTOpOHE MPABO, HO HE 00SA3aHHOCTD 3aAKIIIOYUTh
OCHOBHOM JTOTOBOp, OMIIMOH CO3Ja€T ACUMMETPHUIO B MOJIOKEHUH CTOPOH, KOTOpast
MOXET OBITh JKOHOMHUYECKH OIpaBJaHa B OMNPEICICHHbIX CHUTyallUuax. OITO
OCOOEHHO IIEHHO B YCJIOBHSX HEONPEJEICHHOCTH PhIHKA WA MPU HEOOXOTUMOCTH
OTJIOKUTh MPUHITUE OKOHYATEIBHOTO PEIICHUS.

ITpodeccop M.A. PoxkkoBa OTMEUaET: «JAOTOBOP HA 3aKJIOUYECHHUE OIMIIMOHA
npeacTaBisger co00oi 0coOyr0 JOTOBOPHYIO KOHCTPYKIIMIO, KOTOpash HE MOKET
OBITh OJJHO3HAYHO OTHECEHA HU K OJIHOMY M3 M3BECTHBIX BHJIOB JOTOBOpOB. Ero
YHUKQJIBHOCTh 3aKJIFOYAETCS B COYETAHUM 3JIEMEHTOB PA3JUYHBIX JOTOBOPHBIX
TUIIOB, YTO TIO3BOJIIET CTOPOHAM THUOKO CTPYKTYPUPOBATh CBOM OTHOIICHHUS C
y4eTOM crienn(UKH KOHKpETHOM caenkm» [14].

B MexayHapogHOM KOHTEKCTE JOTOBOP Ha 3aKJIIOUEHHE OIMIIMOHA HMEET
CBOM aHAJIOTH B pa3JIMYHBIX IMPABOBBIX CHCTeMax. Hampumep, B aHIJO-
aMEPHUKAHCKOM IIpaBe IIMPOKO HCIOJB3YyeTCS KOHCTPYKIHMsS «Option contracty,
KOTOpasi BO MHOTOM CX0a C POCCHICKHM JOTOBOPOM Ha 3aKJIIOUYECHHUE OMIHUOHA.
OpmHako CyIIECTBYIOT U OMNPEEIICHHbIC Pa3inuusi, 00yCJIOBICHHBIE CHEIU(UKOMN
MpPaBOBBIX  CHUCTEM. OJTO  CO3[Aa€T  JONOJHUTENbHBIE  CIOXHOCTH  TpHU
CTPYKTYpPUPOBAHUU MEKIYHAPOJIHBIX CHEIOK C HCIOJIb30BAaHUEM OIIIMOHHBIX
MEXaHHU3MOB.

OcoOblii HMHTEpec MPEeACTaBISET BOIPOC O COOTHOLIEHHWH JOrOBOpa Ha

3aKIIOYCHHUEC OIMIMOHA W MHCTUTYTa HNPEABAPHUTCIBHOIO OOroBopa. HGCMOTpr Ha
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BHEIIHEE CXOJACTBO (00a MHCTpPyMEHTa HAaNpaBjieHbl HA 3aKIIOYEHHE OCHOBHOTO
JoroBopa B Oyayliem), MEXIy HUMHU CYIIECTBYIOT NMPUHIUNHAIBHBIE Pa3IHuus.
[IpeaBapuTenbHbIN JOTOBOP CO3AAET 0053aTENIbCTBO sl 00EUX CTOPOH 3aKIIOYUTh
OCHOBHOM JIOTOBOp, B TO BpeMs Kak JOrOBOpP Ha 3aK/IIOUYEHHE OMIMOHA
NpEeNOoCTaBsieT Takoe MpaBO TOJbKO OAHOW cropoHe. Kpome Toro,
MpeIBapUTENBHBIN T0rOBOP, KaK MPABUIIO, ABJISIETCS 0€3BO3ME3HBIM, B TO BPEMs
KaK 3a MpeJ0CTaBICHUE OMIMOHA YIIJIAYUBACTCS TPEMHUSL.

C TOuUKM 3peHUsl TEOPUH IOPUINIYECKUX (DAKTOB, aKLEMT AeprKaTess ONLuOoHa
MO’KHO paccMaTpuBaTh KaK CIOXHBIA IOpuandeckuii coctaB. OH BKIIIOYaeT B ceOs
KaK BOJICU3bBSBIICHUE YIPABOMOUYEHHOW CTOPOHBI, TAK W HACTYIUJICHHE CPOKa WU
YCIIOBUSI, NIPEAYCMOTPEHHOIO JI0TOBOPOM HAa 3aKJIIOUEHUE ONIMOHA. TOJIbKO Mpu
HAJIMYUU 00OUX 3JIEMEHTOB BO3HHKACT OCHOBHOE 00513aTeIbCTBO [7].

BaxHbIM acriekTOM IpaBOBOM MPUPOIBI 10TOBOPA HA 3aKJIFOUEHUE OMIIMOHA
SBIIIETCS. €r0 pPOJb B CHUCTEME OPraHU3AI[MOHHBIX JIOTOBOPOB. OTOT THII
COrJIAlICHW HalpaBieH HE Ha HENOCPEACTBEHHBII OOMEH MaTepuaIbHBIMU
OjaraMy, a Ha CO3/laHuE€ MPEANOCHUIOK IS 3aKIOYEHUs] APYTHUX JIOTOBOPOB.
JloroBop Ha 3aKJIIOUYEHHE OIMIMOHA MOXXHO pacCMaTpUBaTh Kak SIPKUM TpUMEp
OpPraHM3allMOHHOTO JO0rOBOPA, CO3JAIOLIET0 OCOO0YI0 MPAaBOBYIO CBSI3b MEXIY
CTOpPOHAaMH.

AHanu3upysi MECTO JOroBOpa Ha 3aK/IIOYEHHE ONIMOHA B CHCTEME
Ipa)1aHCKO-TIPaBOBbIX JOTOBOPOB, HENb35l HE OTMETHTH €T0 CBA3b C MHCTUTYTOM
IpeINTPUHUMATEIHCKOTO pucka. ONIIMOHHAS KOHCTPYKITUS TT03BOJISIET dPPEKTUBHO
yIpaBIsATh PUCKAMH, CBSI3AHHBIMH C W3MEHEHHWEM PHIHOYHOW KOHBIOHKTYPHI,
KOoJIeOaHUSIMU 1€H M JApYruMU (aKTOpamMH HEOMpPEIEICHHOCTH. OTO JeNaer
JIOTOBOP Ha 3aKJIOYEHHE OIIMOHa OCOOEHHO BOCTpeOOBaHHBIM B cdepe
npeInpPUHUMATEIBCKOMN NeATETbHOCTH.

HHTepecHbIM acnekToM IMpaBOBOM MPHUPOIBI JOTOBOpa Ha 3aKIIIOUEHUE
OIIIMOHA SIBJISIETCS €r0 POJb B KOHTEKCTE TEOPUM MMYLIECTBEHHBbIX mpaB. [IpaBo
Ha 3aKJII0YEHHE OCHOBHOTO JIOTOBOPA, MPEJOCTaBISEMOE IEPXKATENI0 OMIMOHA,

MOXHO pacCMaTpuBaAThb KakK 0COOBIN B HMYIICCTBCHHOI'O IIpaBa, HMMCIOIICTO
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OTIPENENECHHYI0 SKOHOMUYECKYIO IIEHHOCTh. JTO MPaBO MOKET OBbITh MPEIMETOM
000pOTa, 4TO OTKPHIBAET JOMOJHUTEIbHBIE BOZMOKHOCTH ISl CTPYKTYPHUPOBAHHUS
CJIO’KHBIX KOMMEPUYECKUX OTHOILICHHIA.

B kontekcte pa3Butusi 1UGpPOBON SKOHOMUKH M HCIOJIB30BAHUS CMapT-
KOHTPAKTOB JOTOBOP Ha 3aKIIOYECHHE OIIMOHA MPUOOpETaeT HOBOE 3HAUYCHHE.
TexHomnorust 6J0K4YEiH MO3BONIIET ABTOMAaTU3UPOBATh MPOLIECC UCTIOTHEHUS TaKUX
JIOTOBOPOB, 0OecreynBasi BHICOKYIO CTENEHb HAJEKHOCTH U MPO3PAYHOCTH. DTO
OTKPBIBACT HOBBIE MEPCHEKTUBBI JJISI UCIOJIb30BAHUS ONIMOHHBIX MEXaHU3MOB B
pa3nuuHBIX chepax IKOHOMUIECKOU ACSITENbHOCTH.

BaxxHo oTMeTuTh, YTO MpaBoBas MPUPOAA JOTOBOpa Ha 3aKIIOUEHHE
OINLIMOHA TECHO CBf3aHAa C MPHUHLMIIOM CBOOOABI JOroBOpa. OTa KOHCTPYKIIMS
MO3BOJIIET  CTOPOHAM  CO37aBaTh  CJIOXHBIE  JOTOBOPHBIE  MEXaHU3MBI,
YUUTHIBAIONIME CHEUU(PUKY UX OTHOUIEHUM M paclpeessiolne pucku Hauboiee
onTUMaiIbHBIM 00pa3oM. OgHaKo cBOOOa 10TOBOpa B JAHHOM CIlIydae HE SIBJISETCS
aOCONIOTHOM W OTPaHUYMBACTCS OOIMIMMH TPHUHIMIIAMHA TPaXKIAHCKOTO TMpaBa,
TaKUMHU KaK 100pPOCOBECTHOCTb U Pa3yMHOCTb.

Ocoboro BHUMaHMS 3aciIyXHBaeT BONPOC O COOTHOIIEHHH JOTOBOpa Ha
3aKJIIOUEHUE OMIMOHA U HUHCTUTyTa OOECHEYEHHs HCIIOJIHEHUSI O00s3aTeNIbCTB.
XoTst (popmasibHO JOTOBOP HA 3aKJIIOUEHUE ONIMOHAa HE BXOJIUT B IEPEYEHb
Croco0OB o0OecrneueHusi, yYCTaHOBIEHHbIM ['paxxganckum koaekcom PO, Ha
IPAKTHKE OH YaCTO MCIIOJIb3YETCs KMEHHO B 3TOM KauecTBe. [Ipenocrasiss oqHoi
CTOpOHE TMpaBO Ha 3aKJIIOYEHHWE OCHOBHOTO JIOTOBOpa, OH  CO3/aeT
JIOTIOJTHUTEIIHHBIC TAPAHTHH PeATU3aI[i KOMMEPUYECKHX HHTEPECcOB cTopoH [33].

AHanu3upyss TPaBOBYIO MPHUPOAY JOrOBOpa Ha 3aKIOYEHHE OIIMOHA,
HENb3s HE OTMETHTh €r0 pOJib B CHUCTEME CIIOCOOOB YIpaBlIeHHs pHCKamu. B
YCIOBUSX 3KOHOMHYECKONW HECTAaOMIBHOCTH M BBICOKOW BOJATHIBHOCTH PBHIHKOB
ONLIMOHHBIE MEXaHU3Mbl TO3BOJSIOT YYaCTHUKAM TpakJaHCKOTO 00opoTa
Xe/DKUPOBAaTh PHUCKM U CO37aBaTh Oojiee YCTOWYMBBIE OM3HEC-MOJENU. ITO

0COOEHHO AKTYAJIbHO AJIA AOJITOCPOYHBIX ITPOCKTOB 1 HHBCCTUIIMOHHBIX CACIIOK.
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BaxHpIM acniekToOM IIpaBOBOM IPHUPOJBI JOIOBOPA HA 3aKJIKOYEHUE ONIMOHA
ABJIIETCSI €ro BIUSHUME Ha KOHKypeHuuto. C OIHOH CTOPOHBI, ONIMOHHBIE
MEXaHU3Mbl MOTYT CIIOCOOCTBOBAaTh pPa3BUTUIO KOHKYPEHLIUH, NPEAOCTaBIIAA
Y4aCTHUKAM pPBIHKA JIOMOJHUTEIbHBIE HWHCTPYMEHTHI I CTPYKTYpPUPOBAHUS
caenok. C apyroid CTOpOHBI, B HEKOTOPBIX CIy4asX MCIOJIb30BAHME OINIMOHOB
MOKET NPHUBOJUTH K OTPAHMUYEHHUIO KOHKYPEHLIMH, OCOOEHHO €CIIM Peub UIET O
KPYMHBIX HWIPOKax pbIHKA. OJTO TpedyeT 0co0Oro BHUMAHHUS CO CTOPOHBI
AHTUMOHOITIOJIBHBIX OPTaHOB U 3aKOHOATEIIA.

B KOHTEKkcTEe MEXAYHApOJHOIO YAaCTHOTO IpaBa JOTOBOP HA 3aKJIKOYEHHE
ONMIIMOHA  TpeAcTaBiAeT  ocoOblii  uHTepec. Ilpu  CTpyKTypupOBaHHH
TPAHCTPAaHUYHBIX CHIEJIOK C UCIIOJIBb30BAHUEM OILMOHHBIX MEXaHU3MOB BO3HUKAIOT
BOIIPOCHI BBIOOpA MPUMEHUMOTO MpaBa, IPUCIAUKIUU AJI1 pa3pelieHusl CopoB, a
TaK)K€ COOTHOIICHHS HOPM pa3IUYHBIX IPAaBOBBIX CHCTEM. IJTO TpeOyeT OT
IOPUCTOB TIIyOOKOIO NMOHUMaHHUs HE TOJbKO HAIIMOHAJIBHOIO 3aKOHOIATENbCTBA,
HO ¥ MEXIYHApOJIHBIX MPABOBBIX HOPM.

[IpaBoBast mpupoa 10roBopa Ha 3aKJII0YEHUE ONIIMOHA MTPEICTaBIsIeT COO0M
CJIOKHBIA M1 MHOTOTPaHHBIM (DEHOMEH, COUYETAIONINI B ce0€ AIEMEHTHI Pa3IMUHbIX
IIPABOBBIX MHCTUTYTOB M OTPAKAIOUIUNA COBPEMEHHBIE TEHACHLUUA pPa3BUTHA
JIOTOBOPHOrOo  mpaBa. Ero yHHKalbHOCTh 3aKIIOYaeTCsi B  CIOCOOHOCTH
aJanTHUPOBAaTbCAd K Pa3IMYHBIM SKOHOMHUYECKHMM YCJIOBUSIM M TOTPEOHOCTSIM
YYaCTHUKOB TPaXXIaHCKOro 00OpOTa, YTO JAENAET €ro Ba)KHBIM MHCTPYMEHTOM B

apceHalie COBPEMEHHOI0 IOPHCTA M MTPEIIPUHUMATEIIS.

1.2 OTauuus AOroBopa Ha 3aKJIIYCHHUEC OIIIUOHA OT OINIIMOHHOI'0 JOroBopa

B mupe koMMepueckux cAenoK M (PUHAHCOBBIX MHCTPYMEHTOB JOTOBOP Ha
3aKJIIOYECHHME OIMOHA M OINLMOHHBIA JOrOBOP 4YacTO IIyTalOT M3-3a CXOXKECTH
Ha3BaHuM. OJHAKO ATU MPABOBbIE KOHCTPYKIMM HMMEIOT (yHIaMEHTAIbHbIE
pas3nuyusi, KOTOpPhIE KPUTHYECKH BaXKHO NOHUMATh i uX S(HPEKTUBHOTO

UCIIOJIb30BaHUs B OM3HEC-TIPAKTHUKE.
17



KiroueBoe pasnuume Kpoercs B CaMOW CyTH OTHX JIOroBOpoB. JloroBop Ha
3aKJIIOYEHUE OIIMOHA TMPEJOCTABISIET OJHOM CTOPOHE MpaBO TpPeOOBaTh B
OyAylIeM 3aKII0UYEHHUs] OCHOBHOI'O JIOTOBOPA Ha 3apaHEe OTOBOPEHHBIX YCIOBHSIX.
OnuuoHHBIA J10rOBOP, HAIPOTHUB, YXKE COAEPKHUT BCE CYIIECTBEHHBIE YCIIOBHS
OCHOBHOIO  00s13aT€NbCTBA,  KOTOPOE  aKTHBUPYETCS IO  TpeOOBAHMIO
yIPaBOMOUYEHHOM CTOpPOHBI. OJTa (yHIaMEHTalbHasg pa3HULA ONPEIEIIsIeT
MHO>KECTBO JPYTUX AaclekToB (YHKIMOHUPOBAHMUS JAaHHBIX JOTOBOPHBIX
KOHCTPYKLIUH.

IIpodeccop H.B. KoznoBa MeTKO XapakTepu3yeT OTy pa3HUIly Tak:
«JIOTOBOpP Ha 3aK/IOYEHHE OMNIMOHA TpEJCTaBisAeT Cco0oil CcBoero poja
IpeIBapUTEIbHBIM JOrOBOP C OJHOCTOPOHHUM 0O053aTE€IbCTBOM, B TO BpeMs Kak
ONI[MOHHBIN JTOTOBOP — 3TO YXK€ 3aKIOYECHHBIA OCHOBHOM JIOTOBOP, MCIIOJHEHUE
KOTOPOTO TIOCTaBICHO Tmon ycioBue» [17]. DTo 3ameyaHue mMoTYEepKUBACT
Pa3IMUHYI0 IPUPOY 00s13aTENbCTB, BOZHUKAIOIINX U3 3THUX JIOTOBOPOB.

MexaHn3M peanu3anvu NpaB MO 3THM JIOTOBOPAM TAKXKE CYIIECTBEHHO
orianyaercs. [Ipy ucnosHeHUMM AOroBOpa Ha 3aKiIOUYEHHE OIIMOHA Tpedyercs
COBEpILIEHUE JIBYX IMOCJIEI0BAaTEIbHBIX NEHCTBHI: CHadyajia akuenT ogepThl Ha
3aKJIIOYEHHE OCHOBHOIO JOrOBOpa, a 3aTe€M MWCIOJHEHUE 3TOr0 OCHOBHOTO
I0roBopa. B ciydae ¢ ONIMOHHBIM JTOrOBOPOM JOCTATOYHO OJHOIO JAEHUCTBUS —
BOCTpEeOOBaHMS UCIIOJIHEHHUSI YK€ CYLIECTBYIOLIEro 00s3aTeNIbcTBa. JTa pa3HUIlA B
MEXaHHU3Me peaju3alliu IpaB BIUSET HA CKOPOCTh U TMOKOCTh HCHOJIb30BaHUS
ATUX UHCTPYMEHTOB B KOMMEPUECKOU MPAKTHUKE.

Cpoku B 3TUX JOTOBOPAX MTPAIOT Pa3HyIO poiib. B 1oroBope Ha 3aKiItOUECHUE
OILIMOHA CPOK ONPEIEINSIET MEepUoJl, B TEYEHHUE KOTOPOrO0 MOXKET OBbITh 3aKIII0OUeH
OCHOBHOM JIOTOBOp. [[7s ONMIIMOHHOrO JOTOBOpa CPOK YKa3bIBaeT Ha IEPUOJ, B
TEYEHHE KOTOPOr0o MOXKET OBITh BOCTPEOOBAHO MCIIOJHEHHUE YK€ CYIIECTBYIOLIETO
o0s13aTenbCTBA. DTa pa3HULA B TPAKTOBKE CPOKOB MOXKET MUMETh CYIIECTBEHHOE
3HAYEHHUE TP IUNIAHUPOBAHUU JOJITOCPOUYHBIX KOMMEPUYECKHUX CTPATETUH.

C.A. CuHUUBIH NMOAYEPKHUBAET €UI€ OJHO BAXKHOE pa3lIMUUe: «pa3iudue

MCXAY AOroBOpoM Ha 3aKIIOYCHHUC OIIIMHOHA MW OIIIHOHHBIM OOrOBOPOM
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IPOSIBIISIETCS] B TOM, YTO MEPBBIM HAMpaBJeH Ha 3aKiI0ueHue Oyayliero 10roBopa,
a BTOPOH YK€ COJIEP’KUT BCE YCIIOBUSI OCHOBHOTO 00s3aTENbCTBA U TPEOYeT JIUIIIb
BOJICU3BSBIICHUS YIIPABOMOYCHHOW CTOPOHBI JUIss ero wucmoiHeHus» [31]. Dro
3aMeuyaHHe YKa3bIBaeT HAa Pa3HYIO CTENEHb OMpPENeICHHOCTH 00513aTeNbCTB B ATHX
JIOTOBOpaXx.

[IpaBoBbIe  TIOCTENCTBUS  HEUCTIONHEHHS OTHUX  JIOTOBOPOB  TaKkKe
paznuuatorcs. Hapyiienue n1oroBopa Ha 3aKIIIOYEHHE OMIIMOHA MOKET MPUBECTH K
HNOHYKJICHUIO 3aKJIIOUUTh OCHOBHOM JOTOBOp uepe3 cyd. B ciydae ¢ ONUMOHHBIM
JIOTOBOPOM ~ HEWCIIOJIHEHUE BJIEUYET OTBETCTBEHHOCTh 3a HApyIICHHE YKe
CYIIECTBYIOIIETO 00s3aTEIbCTBA, YTO MOYKET BKJIIOYATH B3bICKAHHE YOBITKOB WITU
IPUMEHEHUE UHBIX MEp TPakIaHCKO-TIPaBOBOI OTBETCTBEHHOCTH.

OnmuoHHas MpeMusi, ABIISACH BAKHBIM 3JIEMEHTOM O0OHX JOTOBOPOB, UMEET
pasHyl0 NpUPOy B KaXKIOM U3 HUX. B J0oroBope Ha 3akiitoueHUE OIIMOHA OHA
IpeJCTaBIsieT cOO0M MUIaTy 3a MPaBo 3aKIOYUTh OCHOBHOW JOTOBOpP B OyIyILEM.
B ommmoHHOM A0TOBOpE MpeMHusi MOXKET pacCMaTpUBATHCS KaK IUlaTa 3a MPaBo
BOCTPeOOBaTh HCIOJIHEHHE YXKE CYIIECTBYIOMIETo o0s3aTenscTBa [22]. DTta
pasHuIa B MPUPOE OMIMOHHON MPEMHUH MOKET UMETh CYIIECTBEHHBIC HAJIOTOBBIC
U OyXrajirepcKue mocaeICTBUS.

Cdeppl mpuMeHEHHsS 3THX IOTOBOPOB TaKK€ HMMEIOT CBOU OCOOCHHOCTH.
JloroBOop Ha 3aKJIIOUEHUE OIMNIMOHA YacTO HCIONB3YeTCs B CHUTyaIusX, KOrma
CTOPOHBI XOTST 3aUKCUPOBATH BO3MOKHOCTH 3aKJIIOYSHHSI CIICIKH B OyAyIIeM, HO
elle HE TOTOBbl NPHUHATH Ha ceOsl TBepJble 00s3aTeNbcTBa. DTO OCOOEHHO
aKTyaJIbHO TPHU CTPYKTYPUPOBAHUU CIEIOK MO MpUOOpeTeHuto Ou3Heca, Korja
nokymnaTento Tpedyercst Bpemst st mpoBeneHust due diligence. OmnmumoHHBIN
JIOTOBOpP, B CBOIO ouepenb, Oojee pacrnpocTpaHeH B cdepe (HUHAHCOBBIX
MHCTPYMEHTOB M JI€PUBATHBOB, IJI€ BCE YCIOBHUS OCHOBHOI'O 0053aTElbCTBA YK€
COIJIACOBaHbl, HO €T0 UCIOJHEHHE 3aBUCUT OT ONPEEICHHBIX OOCTOATEIBCTB WUIIH
pElIeHUs yIIPaBOMOUYEHHOW CTOPOHBI.

HanoroBble mociencTtBus 3THUX  JOTOBOPOB  MOTYT  CYIIECTBEHHO

pPa3inyaTbCA. B cilydya€ C JOTOBOPOM Ha 3aKIIOYCHHUC OIIINKMOHAa HAJIOIOBBIC
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00s13aTeNbCTBA OOBIYHO BO3HUKAIOT TOJBKO TMIOCJIE 3aKIIOYSHHUS OCHOBHOTO
noroBopa. [Ipu ommmoHHOM JTOTOBOpPE HAJIOTOBBIC MOCIEICTBHSI MOTYT HACTYIUTh
y)K€ B MOMEHT €ro 3aKJIOYeHHs, TaK KaK OCHOBHOE 00s3aTeIbCTBO YK€
CYIIECTBYET. OTO pa3inude TpeOyeT THIATEIbHOIO IUJIAHUPOBAHUSI MpHU
UCIIOJIb30BAHUU ITUX HHCTPYMEHTOB B KPYITHBIX KOMMEPUYECKHUX CIEIKAX.

Pacnipenienienrie puckoB MeXAy CTOPOHAMHU B 3THX JOrOBOpaxX TaKKe HUMEET
CBOM OCOOCHHOCTH. B 70roBOpe Ha 3aKkiI0oueHue OIMIMOHA OCHOBHBIE PUCKH HECET
CTOpOHA, MPEJOCTAaBUBIIAS OMNIMOH, TaK KaK OHA CBsi3aHa CBOUM OOENIaHHEeM
3aKJIFOUYUTH OCHOBHOM TOTOBOP B OyAyiieM. B omimoHHOM q0roBOpe pUCKHU Ooliee
cOamaHCHpOBaHbl, TaK KaK 00€ CTOPOHBI YK€ MPHUHSUIA Ha ceOs OmpeeIeHHbIC
obs3aTenbeTBa [11]. DTO pasnuume B pacnpeieiiCHUH PUCKOB MOXET OBITh
KPUTUYECKA BaXKHBIM TIPH BBIOOpPE JTOTOBOPHOW KOHCTPYKITMU B 3aBUCHMOCTH OT
KOHKPETHON KOMMEPUYECKOU CUTYaIlUH.

dopMa 3TUX JOTOBOPOB TAKKE MOMXKET UMETh CBOU 0coOeHHOCTH. JloroBop
Ha 3aKJIOYCHHE OMIMOHA BCerjaa TpedyeT MUCbMEHHOW (OopMbl, YTO 00YCIOBICHO
€ro MpeaBapUTeNbHBIM XapakTepoM. ONIIMOHHBIA JOTOBOP B HEKOTOPBIX CIy4asx
MOXET OBITh 3aKJIOYeH B YCTHOW (opMe, XOTS Ha TMPAKTUKE ITO BCTPEUAETCS
pPEAKO U3-3a CJIOXXHOCTH M BaXXHOCTHM TaKUX COTJIAICHWH. OTa pa3HUIla B
TpeOOBaHMIX K (hOpME MOXKET MMETh 3HAYEHUE TPHU OMEPATHBHOM 3aKIIOUECHUU
CZIETIOK, OCOOEHHO B MEXAYHAPOIHON TOPTOBIIE.

B03MOXXHOCTH M3MEHEHHS YCIOBUN ITHX JOTOBOPOB TAKXKE Pa3IAYAIOTCS.
JloroBop Ha 3aKJIIOYEHHE OMIMOHA MPEIOCTaBISIET OOJbIe THOKOCTH B STOM
OTHONICHUH, TaK KaK OCHOBHOH JOTOBOp eimie He 3akitoueH. CTOpOHBI MOTYT
BHOCUTH M3MEHEHUS B YCIIOBHUS OyAyIIEro OCHOBHOTO JOTOBOpa IO MOMEHTA €To
3akmoueHusi. ONIMOHHBINA JOTOBOP, COAEPXKAIUI BCE CYIIECTBEHHBIC YCIOBUS
OCHOBHOI'O 00s3aTelIbCTBa, MeHee THOOK B IUIaHe wu3MeHeHuil. JIroOblie
MoaU(UKAIIMM TAaKOro JOTOBOpa TpeOyloT corjacust OoOeuX CTOPOH U MOTYT
paccMaTpHUBATHCS KaK 3aKI0YeHHUE HOBOro coriamenus [19].

[Iponienypa UCTOTHEHUST ATUX JOTOBOPOB TAaK)KE€ MMEET CBOM OCOOEHHOCTH.

HNcnonnenue A0OroBopa Ha 3aKIOYCHHME  OIIIHMOHA Tpe6yeT 3aKIIOYCHUA
20



OTZAEJIBHOTO OCHOBHOI'O JIOTOBOPA, 4YTO MOKET BKJIKOYATh JIONOJIHUTEIBHBIE
neperoBopsl U 0GOpMIICHHE JOKYMEHTOB. VcmoiHeHue OMIMOHHOIO I0TOBOpa
NPOUCXOJUT B paMKaX YXKe€ CYIIECTBYIONIETO COIJIAlllEHUss W He Tpedyer
3aKJIIOUYCHMS JONOJHUTENIBHBIX JOTOBOPOB, YTO MOXKET YHPOCTUTh U YCKOPHUTH
MIPOIIECC PEANM3ALINY MPAB CTOPOH.

B MeXIyHapogHOW TMpakTUKE OTH pa3inuus TaKXKe HaXOoIAT CBOE
OTpaX€HHE. B aHII0-aMEepUKaHCKOM IpPaBe JOTOBOPY HA 3aKIIOYEHHE ONIMOHA
COOTBETCTBYET KOHCTpPYKIHs «Option to conclude a contract», a ommmuoHHOMY
JI0TOBOpY — «Option contracty. Dto pa3aencHue NPU3HASTCS U B MEXKITYHAPOTHBIX
KOMMEPUYECKAX CHEIKAaX, YTO BaXHO YUYHUTBIBATh IMPU CTPYKTYPUPOBAHUU
TPAHCTPAHUYHBIX OIIEPALIHM.

[IpaBoBasg mpupoma 3TUX JOTOBOPOB TaKK€ HMEET CBOM OCOOEHHOCTH.
JIoroBop Ha 3aKIIOYEHHE OILHMOHA MOXKHO pAaccMaTpuBaTh KaK pPa3sHOBUIHOCTH
IIPEIBAPUTEIIBHOTO J0rOBOpa C 3JIEMEHTaMH YCIOBHOM caenku. OH co3naer
0053aTENbCTBO 3AKIIOYUTH OCHOBHOM JOroBOp B OyAylleM, HO TOJIBKO IIO
TpeOOBAaHUIO YIPABOMOYEHHOH CTOpOHbI. OINLMOHHBIA JOroBOp OIKe K
YCIIOBHBIM CJI€JIKaM, T'JI€ UCIOJIHEHHE 00s3aTeNbCTBA 3aBUCUT OT BOJIEU3bSBICHUS
OJIHOW U3 CTOPOH, HO BCE CYIIECTBEHHBIEC YCIOBHUS YK€ COIVIACOBAHBI.

B KOHTEKkcTe TEOpHMHM TPaKJAHCKOTO IIpaBa ATU JIOIOBOPHI IO-Pa3HOMY
COOTHOCSITCSI C TPUHIIUIIOM CBOOOBI JOroBOpa. J[oroBop Ha 3akit0ueHUE ONIIMOHA
IPEOCTaBIIET CTOPOHAM OoJiblle CBOOOIBI B ONpPENEICHUH OKOHYATENbHBIX
YCIIOBUI OCHOBHOT'O JIOrOBOpa, TaK Kak 3TH YCJOBHUS MOTYT ObITh YTOYHEHBI IO
MOMEHTA €ro 3akyitoueHus. OMIMOHHBIN 10rOBOP, HAMPOTHUB, Y&Ke (GUKCUPYET BCE
CYLIECTBEHHbIE YCIIOBHUS, OrpaHW4uBas CcBOOOAY CTOPOH B Oyaymiem, HO
IIPEIOCTABIISAS OOJIBIIYIO ONPEACIICHHOCTh B OTHOIICHMSX [35].

Croco0b1  oOecrieueHus: MCIOJHEHHsI 0053aTeNIbCTB MO JTUM JOTOBOpPaAM
TaKXe MOTyT pasnuyarbcs. I 10roBopa Ha 3aKIHOYEHUE ONIMOHA XapaKTEPHO
UCIIOJIb30BaHUE 3aJaTKa WJIM HEYCTOMKH 3a OTKa3 OT 3aK/II0YEHUS OCHOBHOTO

noroBopa. B ONIMOHHOM J0roBOpe MOTYT NPUMEHSATHCS Oojiee CTaHAapTHBIC
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CIocOOBI 0O€CTIeueHs, TaKUE KaK 3aJI0T WM MOPYIUTEIbCTBO, TaK KaK OCHOBHOE
00513aTE€IBCTBO YK€ CYIIECTBYET.

BrnusgHue 5»THX JOrOBOPOB Ha KOHKYPEHIIMIO TaKKe MOXKET OBITh
paznuyHbIM. J[OrOBOp Ha 3aKIIOYEHHE ONLMOHA, IPEJOCTaBisAs NPaBO Ha
3aKJII0YeHUE OYyIIero J0roBopa, MOKET B HEKOTOPBIX CIIy4asiX paccMaTpuBaThCA
KaK MOTEHIIMAIBHO OrPAaHUYUBAIONINN KOHKYPEHIMIO, 0COOCHHO €CIId peyb UJET O
JIOJITOCPOYHBIX COTJIAIICHUSIX WM COIVIAIICHUSIX C KPYMHBIMU Y4YacCTHUKaAMU
pbiHKa. ONIMOHHBINA JOTOBOP, YK€ COAEpKAlllMii BCE CYIIECTBEHHBIE YCIIOBUS,
OOBIYHO BBI3BIBAET MEHBIIIE BOMPOCOB C TOYKU 3PEHUSI AHTUMOHOIOJILHOTO
3aKOHOJATEIbCTBA, TaK KaK €ro BIUSHHE Ha PBIHOK O0o0yiee MpPO3pavyHo U
IIpeICcKa3yeMo.

B cdepe wuHTemnekTyanbHOW COOCTBEHHOCTH JTH JOTOBOPBI TaKXKE
MPUMEHSIIOTCS  MO-pa3HOMYy. JlOroBop Ha 3aKJIIOYEHHE ONIMOHA  YacToO
UCIIOJIB3YETCSl JUIsl PE3epBUPOBAHUS TpaBa Ha NPUOOpPETEHHE JUIEH3UHM Ha
UCIIOJIb30BAaHUE OOBEKTA HHTEIUIEKTYaJIbHOM COOCTBEHHOCTH. OTO IO3BOJIAET
MOTEHIUAIBHOMY JULIEH3UATY OLICHUTH KOMMEPUYECKUM NOTEHIAT
WHTEJJIEKTYalIbHOW COOCTBEHHOCTH, MPEXKIE 4YeM NPUHUMATh Ha ceOsl TBEpAbIC
oOs3aTenbcTBa.  ONIMOHHBIMA ~ JOTOBOp  OoJiee  paclpocTpaHeH  IpHU
CTPYKTYpPUPOBAHUM CHIEJIOK IO Mepe/ladye HUCKIIYUTEIbHBIX IIpaB, KOrja BcCe
YCIIOBUSI YXE COrJIacoBaHbl, HO IIeperaya MpaB 3aBUCUT OT OMNPEIEIECHHBIX
YCJIOBUI WJTU PEIICHUS MPaBOOOIagaTeNs.

Paznuuust mposiBISIOTCS M B BO3MOXKHOCTH YCTYNKU TMpPaB MO ITUM
noroBopaM. I[IpaBo mo J0roBOpy Ha 3aKIHOYEHUE OMIIMOHA OOBIYHO MOXKET OBITh
YCTYIUIEHO TPEThEMY JIUILY, €CJIM UHOE HE MPEAYCMOTPEHO COTJIAIIEHUEM CTOPOH.
D10 00YCJIOBIIEHO TEM, YTO OCHOBHOW JIOTOBOp €Ill€ HE 3aKJIIOYEH, M JIMYHOCTh
JepKaTessi ONIMOHA MOXKET HE HMMETh CYUIECTBEHHOTO 3HAYEHUS I APYrou
CTOPOHBI. YCTymKa TIpaB IO OIIMOHHOMY JIOTOBOPY MOXET ObITh Oosee
OTPaHUYECHHOM, Y4YUTHIBAs, YTO OCHOBHOE 0O0S3aTEIhCTBO YK€ CYILECTBYET, W
JUYHOCTh CTOPOH MOXET HMMETh CYIIECTBEHHOE 3HAYEHUE JI1 HCIOJHEHUS

JI0TOBOpA.
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B koHTEeKcTEe OaHKPOTCTBA OJHON M3 CTOPOH 3TH JOTOBOPHI TAKKE MOTYT
UMETh pa3Hble MOCHEACTBUSA. J[0oTOBOp Ha 3aKIIOYCHHE OMITMOHA MOXKET OBITh
PacTOpPTHYT B Mpoleaype OaHKpOTCTBA KakK CIeNKa, HE HMEIOIIas MPUOPUTETA
nepeq TpeOOBaHUSMHU KPEIUTOPOB. OTO CBSI3aHO C TEM, YTO OCHOBHOE
0053aTeNBCTBO €Ile He BO3HUKIIO. OMIIMOHHBIA JOTOBOP, YK€ COAEpIKAIIUi BCE
CYIIICCTBCHHBIE YCJIIOBHS OCHOBHOTO O0O0s3aTEIbCTBA, MOXET HMETh OOJIBIIYIO
3alIUTy B Mpoleaype 0aHKpOTCTBA, TaK Kak MPEACTaBIsIET cOO0OM AeicTBYyoOIIEe
00s13aTeNbCTRO [24].

Brmussare  Gopc-MaXOpHBIX OOCTOSITEIBCTB Ha OTH JIOTOBOPBHI  TAaKXKe
pasnnuaercs. B cimyuae ¢ JOroBOpoM Ha 3akKIIOYEHHE OMIMOHA (POPC-MaKop
MOJKET TOBJHUATh Ha BO3MOXKHOCTH 3aKJIFOUYCHHsS OCHOBHOTO JOTOBOpa, HO HE
00s3aTeIbHO TPHUBEACT K MPEKPAllEHUI0 CaMOTo JO0roBOpa Ha 3aKII0YCHHUE
omivoHa. B oniumoHHOM goroBope (GoOpc-MaKOpHBIE OOCTOSITENIbCTBA MOTYT
HANpSIMYIO 3aTPOHYTh HWCIIOTHEHHE YK€ CYIIECTBYIOIIETO 00s3aTeNbCTBa, YTO
MO>KET MPUBECTH K MPUOCTAHOBJICHHUIO WM MPEKPAIEHUIO TOTOBOPA.

[Tpotienypa pa3penieHus: COpoB O 3TUM JOTOBOpPaM TaKXe MOXKET UMETh
cBon 0cobeHHOCTH. CIIOpBI TIO TOTOBOPY Ha 3aKJIIOYEHHE OMIIMOHA YaCcTO CBS3aHbBI
C BOMPOCaMU O TIPABOMEPHOCTH OTKa3a OT 3aKIIOYEHHUS OCHOBHOTO JOTOBOpA WIIH
O TOJIKOBaHWH YCJIOBH, HA KOTOPBIX JOJDKCH OBITh 3aKJIFOUEH OCHOBHOM JTOTOBOP.
B cnydae ¢ ONIIMOHHBIM JOTOBOPOM CIOPHI Yallle KacaroTCS WCTOJHEHUS WU
HEUCTIOJHCHMSI YXE CYIISCTBYIOIIETO 0053aTebCcTBa, a TaKKe TOJKOBAHUS
YCIIOBHUH, MPU KOTOPBIX JOJKHO OBITH BOCTpeOOBaHO KcmoiaHeHue [18].

B KoHTEKCTE MEXAYHAPOIHOTO YACTHOTO TIpaBa BHIOOP MPUMEHUMOTO MpaBa
JUISE 9TUX JOTOBOPOB MOXET HWMETh pa3Hble TocieactBus. JlJis goroBopa Ha
3aKJTFOYCHUE OIMIMOHA Ba)KHO YYHTBIBaTh, KaK BBIOPAHHOE MPaBO PEryIUpyeT
IIpEIBAPUTEIILHBIC JOTOBOPHI W YCJIOBHBIC CHENKU. J[JIsi OMITMOHHOTO IOTOBOpA
KJIFOUE€BOC 3HAYCHHE HMMEET PEryJIMPOBAHUE YCIOBHBIX CHEIOK U OCOOCHHOCTH
UCTIOJTHEHUS 0053aTENbCTB B BHIOPAHHOM MPaBOBOI CUCTEME.

Brnusarie 3TUX J0TOBOpOB Ha OyXTanTepcKuid y4deT W (PUHAHCOBYIO

OTYCTHOCTb TAKIXKE pPa3In4dacTCH. I[OFOBOp Ha 3aKJIIFOYCHHUC OIIIIMOHAa OOBIYHO HE
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OoTpa)kaeTcsi B OajlaHCe 10 MOMEHTa 3aKJIIOYEHHs] OCHOBHOTO JOrOBOpa, TaK Kak
00s13aTENBCTBO €Ile He BO3HUKIO. ONIHMOHHAS TPEMHUS IO TAKOMY JOTOBOPY
MOXKET YYHMTBIBATHCS KakK pacxo]l Oyaymux mnepuojoB. ONIMOHHBINA JOTOBOP,
HAIlPpOTUB, MOXKET TpeOOBaTh OTpPaKeHHS B (DUHAHCOBOW OTYETHOCTH YK€ B
MOMEHT €ro 3aKJIIOYeHHs, TaK KaK OCHOBHOE O0053aTeIhCTBO YK€ CYIIECTBYET,
XOT M TOJi YCIOBUEM. OJTO MOXET OKa3aTh CYIIECTBEHHOE BIMSHUE Ha
(bUHAHCOBBIE TIOKA3aTed KOMIIAHWHM, OCOOCHHO €CIIM pedb HUAET O KPYITHBIX
C/IeJIKaxX WUJIU JIOJITOCPOUYHBIX OMIIUOHAX.

B cdepe Hanoroobsoxenust Takxe HaOMIONAIOTCA pa3Iudusl B MOJIX0JAX K
STUM JBYM BHJaM J0TOBOPOB. [Ipu noroBope Ha 3aKI0YEHUE OMIIMOHA HAJIOTOBHIE
MOCJIEJICTBUSL  OOBIYHO BO3HHUKAIOT TOJIBKO TIOCJIE€ 3aKIIOYEHUS OCHOBHOTO
noroBopa. ONIMOHHAS TPEMHUS B JTOM CIIydae MOXKET pacCMaTPHBATHCA Kak
OTIICTIBbHBIM OOBEKT HaIorooOJoKeHUus. B ciydae ¢ OMIIMOHHBIM JIOTOBOPOM
HAJIOTOBBIE 0053aTENLCTBA MOT'YT BOBHUKHYTH YK€ B MOMEHT €r0 3aKII0YEHUS, YTO
TpeOyeT OoJiee TIIATENBHOTO TUIAHUPOBAHUS HAJIOTOBBIX MMOCIEICTBUIN CIIEIIKH.

Paznmuuus mposiBASIOTCA W B OIIEHKE PHUCKOB JJI CTOPOH joroBopa. B
JIOTOBOpPE Ha 3aKIIOYCHHE OMNIMOHA PHUCKK OoJiee aCMMMETPHUYHBI: OCHOBHBIC
PUCKM HECET CTOpPOHa, TMPEJOCTaBUBINAS OINIMOH, TaK KaK OHa CBs3aHa
0053aTEILCTBOM 3aKJIFOUUTh OCHOBHOM JIOTOBOP MO TPEOOBAHUIO JPYTOM CTOPOHBI.
B ommmoHHOM JOTOBOpE PHUCKH pacmpezesieHbl 0ojiee paBHOMEPHO, TaK Kak o0e
CTOPOHBI YK€ MPUHSIN Ha ceOsl OTnpeiesIieHHbIE 00s3aTeNIbCTBA.

C TOUYKM 3peHHUs YyMpaBICHUS PUCKaMH, JIOTOBOP Ha 3aKIIFOUYCHHE OMIIMOHA
npeaocTaBiser  Oonbiie  THOKOCTH,  TO3BOJIAS  OTJIOKHTH  NPUHSATHE
OKOHYATEJTFHOTO PEIICHUS O 3aKIIFOYCHUH OCHOBHOTO JIOTOBOPA. ITO MOXKET OBIThH
O0COOCHHO IICHHO B YCJIOBHSIX HEOMPEICICHHOCTH PhIHKA HIIA MPU HEOOXOUMOCTH
MIPOBENICHUS JIOTIOJTHUTEIBHBIX HCCIEAOBAaHUN TMepes] 3aKI0YeHUEM OCHOBHOU
caenku. OMIMOHHBIA JOTOBOP, B CBOIO OYEpelb, OOECIEUYHBACT OOJBIIYIO
OIPE/ICIICHHOCT JIJISl CTOPOH, HO OFPaHUYMBAET BO3MOXKHOCTH JJ1si MaHeBpa [38].

B KOHTEKCTE KOpPHMOPAaTHBHOTO YHPABJICHHS STH JOTOBOPHI TAaKKE WUMEIOT

Pa3sHOC 3HAYCHUC. 3aKJII0ueHHUE JA0roBopa Ha 3aKIOYCHHC OIINMOHA MOXKET HC
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TpeOOBaTh CHEIHAIBHBIX KOPIOPATUBHBIX OJOOPEHHM, €CIIM OHO HE BJICUET
HEMEJICHHBIX (DMHAHCOBBIX MOCIEACTBUM JIsl KOMImanuu. ONIIMOHHBIA JOTOBOP,
OCOOCHHO €CITi OH TIpEeIoJiaraeT KpymHble (UHAHCOBBIC 00S3aTENbCTBA, MOXKET
noTpedoBaTh 0I00PEHUS COBETA TUPEKTOPOB HIIM OOIIEro COOpaHusi aKIMOHEPOB.
Beibop Mexay OOrOBOpOM Ha 3aKJIIOUYEHHE OIMHOHA W OMIIMOHHBIM
JIOTOBOPOM 3aBUCUT OT KOHKPETHBIX IIeJIel CTOPOH, CIICIIM(PHUKU CHACIKH, OIECHKU
pPUCKOB M (DMHAHCOBBIX MOCEACTBHIM. Kaknas w3 3TUX JTOTOBOPHBIX KOHCTPYKITUN
UMEET CBOM IMPEUMYIECTBA W OTPAaHUYEHHUsI, KOTOPbIE HEOOXOAMMO TIIATEIHHO

AHAJIM3UPOBATD IIPU CTPYKTYPUPOBAHNH CIIOKHBIX KOMMCPYCCKHUX OTHOIIICHHUM.

1.3 CymecTBeHHbIE YCJI0BHS J0T0BOPA HA 3aAKJII0YEeHUE ONIIUOHA

JloroBop Ha 3aKJIIOYEHHE OINLKOHa, Oyayddn 0co00H pPa3sHOBHUIHOCTHIO
IPaXIaHCKO-TIPAaBOBbIX  COTJAIlIEHUH, O0JagaeT  psAoM  cHenupUUecKux
CYIIECTBEHHBIX YCJIOBHIA, 0€3 KOTOPHIX OH HE MOXKET CUMTATHCS 3aKIFOYCHHBIM H
NOpPOKJaTh TPaBOBbIE TMOCHEACTBUS. OTU YCIOBHUS (OPMHPYIOT OCHOBY
ONIMOHHOW CHEJKM W OMPEACNAIOT €€ KIIoueBblie mapameTphl. [lonnManue wu
paBUIIbHOE (POPMYIMPOBAHUE CYIICCTBEHHBIX YCIOBUN KPUTHUYECKUA BAXHO MJIS
3¢ (HEeKTUBHOTO UCTIOIB30BAHUS 3TOIO HUHCTPYMEHTA B KOMMEPUECKOH MPaKTHKE.

[lepBpiM ¥ HamboJee BaXKHBIM CYIIECTBEHHBIM YCIOBHEM JIOTOBOpa Ha
3aKJIIOUEHUE OMIMOHA SIBISETCS NpeIMEeT OCHOBHOTO JOroBopa. OTO TO, B
OTHOIIIEHUM YEro CTOPOHbI HaMEPEeBAaIOTCS 3aKJIIOYUTh OCHOBHOM JOTOBOp B
Oyaymem. [IpeameT MOXKeT BapbHPOBATHCS B 3aBUCHMOCTH OT THIIa OMIIMOHHOTO
cornamenust u cdepsl ero npuMmeHeHws. Hampumep, B QuHaAHCOBOU cdepe
IpEeIMETOM MOXKET OBITh TMOKyNKa WJIH Tpojaka OMpEeAesIEHHOTO KOJIHYeCTBa
LHEHHbIX OyMmar, B c@epe HEIBWKUMOCTH — MpUOOpeTeHHEe O0ObeKTa
HEJBM)KUMOCTH, B KOPIIOPATUBHBIX OTHOLIEHUSX — IpoJa)xa IOJU B YCTaBHOM
Karurajie koMmmnanuu [16].

BaxxHo oTMeTHTh, 4YTO MNpPEAMET OCHOBHOTO JOTOBOpa JOJKEH OBITh

ornpeacicH ¢ JIOCTAaTOYHOM CTEIEHbIO KOHKPETHOCTH. 210 O3Ha4yacT, 4YTO B
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JIOTOBOPE Ha 3aKJIOYEHHUE OMLMOHA HEOOXOAMMO YETKO yKa3aTh XapaKTEPUCTUKU
NpEeIMETa, €ro KOJIMYECTBO, KAaYeCTBO W HHBIE CYIIECTBEHHBIE IapaMETpBhI.
HeonpeneneHHOCT, B ONUCAHUM TPEIMETa MOXKET MPUBECTU K MPU3HAHUIO
JIOTOBOPA HE3AKIIOYEHHBIM.

B koHTekcTe A0roBopa Ha 3aKJIIOYEHUE OIIMOHA Ha TOKYNKY aKIIHii,
HampuMep, HEoOXOJMMO yKa3aTh TOYHOE KOJMYECTBO AaKIUi, UX TUI
(OOBIKHOBEHHBIE WM NPHUBUIETHPOBAHHBIE), SMUTEHTAa M, BO3MOXXHO, HOMEpa
rOCy/lapCTBEHHOM pErUCTpaluy BBIMyCKa IEHHbIX Oymar. Eciu peub uaer o
HEJBUKUMOCTH, TO CJIEAYET MPUBECTU TOYHOE ONHUCAHHE OOBEKTA, BKIIOYAS €ro
ajpec, KaJdacTpPOBBIM HOMEp, IUIOIIAAb U JApyrue UACHTUDUIIUPYIOIIUE
XapaKTEPUCTHUKHU.

BTOphIM CyIIECTBEHHBIM YCIOBHMEM JOTOBOPAa Ha 3aKIIOYEHUE OMNIMOHA
ABJIAETCSI CPOK, B TEUYEHHE KOTOPOrO JEpKaTellb OMNIIMOHA MOXET peaau30BaTh
CBOE IIPaBO HA 3aKJIFOYEHHE OCHOBHOI'O JIOIOBOpa. DTOT CPOK MIPAET KIIFOYEBYIO
pOJIb, TaK KakK OINpEAENsieT BPEMEHHbIE PaMKH, B KOTOPBIX JAepXaTeib OIMIMOHA
MOXET NPHUHATh PELIEHUE O 3aKJIOYEHUU OCHOBHOTO Jorosopa. Ilo mcreueHumn
TOTO CpOKa, €CIIA JiepKaTellb OINLKMOHA HE BOCMOJIb30BANICA CBOUM IMPABOM,
JIOTOBOP Ha 3aKJIIOUEHHE OIMIIMOHA pekparnaeTcs [5].

Cpox B [J0OroBOpe Ha 3aKJIIOUECHHE ONIMOHA HMMEET KOHCTUTYTHBHOE
3HAYEHUE, MOCKOJBbKY OINpEeNesieT MEpHoJ CYIIECTBOBAHUS CaMOro IpaBa Ha
akuent. be3 ykaszaHus CpoOKa Tako€ COTJIalIeHUE TepsSeT CBOK CYIIHOCTb,
npeBpaasch B OOBIYHBIA JOTOBOpP C OTJAaraTeslbHbIM ycioBHeM. CpOK MOKET
OBITh YCTAHOBJIEH PA3JIMYHBIMU CIIOCOOAMU: YKa3aHUEM KOHKPETHOW KaJeHIapHOU
JaThl, ONPEIEICHUEM INEpPHOJa BPEMEHM C MOMEHTA 3aKJIOYEHUs J0r0oBOpa,
MPUBS3KON K HACTYIUICHUIO OMPEAEIIEHHOIO COOBITHS.

Hanpumep, B 1oroBope Ha 3aK/II0Y€HHUE OMIIMOHA MOXKET ObITh YKa3aHO, UTO
JiepKaTeslb ONUMOHA BIPaBE 3asBUTh O 3aKIOYEHMHM OCHOBHOIO JIOrOBOpa B
TeyeHue 6 MecsIeB C JaThl MOJMUCAHU ONIIMOHHOTO cornaimieHus. Y ke cpok

MOJKET OBbITh MPUBSI3aH K ONpPEACIEHHOMY COOBITHIO, Hampumep, «B TedeHue 30
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JTHEH ¢ MOMEHTa TOJIydeHUs] pa3pelieHus] Ha CTPOUTEIILCTBO» B CIIy4ae OIIHOHA
Ha MMOKYTIKY 3€MEJIbHOTO YYacTKa IOJI 3aCTPOHKY.

TpeTbuM CyIIECTBEHHBIM YCIOBHEM JOTOBOpA Ha 3aKIIOYCHHE OIIMOHA
SIBJIICTCS ONMIIMOHHAS TPEeMUs. JTO IUIaTa 3a IPAaBO 3aKIFOYHTh OCHOBHOM JOTOBOD,
KOTOPYIO JepraTellb OMIMOHA YIUIAYWBaeT CTOPOHE, MPEJOCTABHUBIIEH OMIIHOH.
OmnmuoHHas TpeMus KOMIICHCHUPYET PUCKH M HEONPEIEICHHOCTh, CBS3aHHBIC C
0053aTeILCTBOM CTOPOHBI, TPEJOCTABUBIICH OINIHUOH, 3aKIFOYUTh OCHOBHOM
JIOTOBOP 10 TpeOoBaHUIO epkaTens [28].

BaxHO MOAYEPKHYTH, YTO OIMIIMOHHAS MMPEMUS SBJISCTCS CaMOCTOSATEIBHBIM
BCTPEUHBIM IIPEIOCTABIICHUEM 3a MPABO 3aKJIFOYHUTH JOTOBOP U HE 3aCUYMTHIBACTCS
B CUCT IJIATe)KEH 10 OCHOBHOMY JOTOBOPY. DTO OTJIMYAET €€ OT 3aJaTKa WU
aBaHca. Pa3mep ONIIMOHHON TpPEMUU OMPEACISCTCS COIIAIICHUEM CTOPOH H
3aBHCHT OT MHOTHX (aKTOpOB, BKIOYas CTOMMOCTH 0a30BOrO aKTHBA, CPOK
JCHCTBUS OIIMOHA, BOJATHIBLHOCTH PBIHKA, PUCKU, CBS3aHHBIE C TPEIMETOM
OIIMOHA.

B ¢wunancoBoit cdepe mig omnpeneneHus CHPaBEAJIMBOM CTOUMOCTH
OINMIIMOHHOW TMPEMHH YacTO HCIOJB3YIOTCS CJIOXKHBIE MaTeMaTHYECKHE MOJICIIH,
Takue Kak mojenb bmka-Illoym3a. OgHako B Apyrux o0JacTsx, Iie IpeaIMeToOM
OIIIMOHA MOTYT OBITh YHUKaJbHBIC AKTHUBHI HWJIM TIpaBa, OINpEJelieHHE pa3Mepa
IpeMHH 4YacTo TpeOyeT WHAMBUAYAJIBHOTO TIOJAXOJa M ydeTa MHOXKeCTBa
ciennpudeckux GaxTopos [2].

YeTBepThIM CYIICCTBEHHBIM YCJIOBHEM JIOIOBOpa Ha 3aKJIFOYECHHE OIIHOHA
SIBJISICTCS TIOPSIOK 3aKJIFOYEHHUST OCHOBHOTO JIOTOBOpPA. DTO YCIIOBUE ONpPEACseT
POIEAYPY, CICTYS] KOTOPOH JeprKaTellb OMIIMOHA MOXKET PeaIi30BaTh CBOE IMPABO
TpeOOBaHUS 3aKITFOUEHHUSI OCHOBHOTO JIoToBopa. [Topsaok 3aKIr0ueHus OCHOBHOTO
JIOTOBOpa MOXET BKJIIOYATh (OPMY YBEIOMIICHHS O HaMEPCHHH 3aKIIOYHThH
JIOTOBOP, CPOKH HAmNpaBIICHUS TaKOTO YBEIOMIICHHS, CIIOCOO Tieperadn
yBEIIOMJICHHSI, HEOOXOUMbIC JJOKYMEHTBI, TpUaraeMbie K yBegomieHnuto [13].

Yerkoe omnpeneseHne MopsIKa 3aKIF0YeHUS] OCHOBHOTO JIOTOBOPA MOMOTAET

n30exaTh CIIOPOB MCXKIY CTOPOHaAMHU H oOecrnieynBaeT IMpO3pavYHOCTh ITpoLecca
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WCIIOJTHEHHUS JIOTOBOpa Ha 3aKJIIOUeHHE OmNiroHa. Hampumep, B 10roBope MOXKET
OBITh yKa3aHO, YTO JJIsl 3aKJIFOYEHUsI OCHOBHOTO JOTOBOpa JAEp>KaTesib OMI[MOHA
JOJDKEH  HANpaBUTh NUCBMEHHOE YBEJAOMIICHHE 3aKa3HBIM ITMCBMOM €
YBEJIOMJICHUEM O BPYYEHUHU HE mo3faHee ueMm 3a 10 pabouux qHEW N0 HUCTEUEHUSs
CpOKa JAECHCTBHS OMIIMOHA.

[14ThIM CYHIECTBEHHBIM YCIOBUEM SIBJISIETCS [IEHA OCHOBHOTO JI0rOBOPA WJIU
NOPSJIOK €€ OINpEeIeNeHUsl. JTO yCIOBHE OCOOEHHO Ba)KHO JIA JIOTOBOPOB Ha
3aKJIIOUCHHE OMNIMOHA Ha 3aKJIIOYEHUE JOTOBOPOB KYIUIU-NIPOJAXKHU, APEHIBI,
OKa3aHUs YCIyr W JPyruX BO3ME3JIHBIX JOroBOpoB. IleHa MoOkeT OBITh
(bUKCUPOBAHHOM, ONIPEEIICHHON B MOMEHT 3aKJIFOUEHUS IOTOBOPA Ha 3aKIIOUCHUE
OIIIMOHA, OMpeesieMoil Mo GopMmylie, YUUTHIBAIONIEH pa3inuyuHble (GaKTOPhI, WU
MPUBSI3aHHOW K PBIHOYHBIM I[IOKa3aTeNiiM Ha MOMEHT 3aKJIIOU€HHUSI OCHOBHOTO
ZI0OrOBOpA.

Hanpumep, B 10roBope Ha 3aKJIIOYEHUE OIMIMOHA HA MOKYNKY aKIMl MOMXET
ObITh yKa3aHa (PMKCHUPOBAHHAs II€HA 3a OJHY aKIHMI0, MO KOTOPOH JepiKaTelb
OMIIMOHA BMpaBe TMPUOOPECTH akmuu B OyaymeM. Mim ke MoxeT ObITh
npeaycMoTpeHa opmyiia pacdeTa IeHbl, yUUThIBaroIIas (GMHAHCOBBIE MMOKAa3aTeNn
KOMIIaHUY Ha MOMEHT peajii3alyy OMIMOHA.

[IlecTbiM ycOBHEM, OCOOCHHO aKTyaJIbHBIM JJISI CIIOKHBIX KOMMEPUYECKHUX
CHENOK, SBIIAETCS YCIOBHE O TMOCIEACTBUAX Hepeanuzanuu onuuoHa. OHO
OTIpeJIeNsIeT TIpaBa u 00SI3aHHOCTH CTOPOH B CIIy4ae, €Cu JIep>KaTellb OMIIMOHA HEe
BOCIIOJIb3YETCSI CBOMM IIPABOM B YCTAHOBJICHHBIN Cpok [32]. DTO yciaoBre MOXKeET
BKJIIOUYATh MOPSIOK BO3BpaTa WM YIAEp)KaHUS OIMIMOHHOW MPEMHH, BO3MOKHBIC
KOMIIEHCALlUH CTOpPOHE, MpeJ0CTaBUBIICH OTIIMOH, yCJIOBUS 0
KOH(PUIEHIUAIBHOCT HWHGOPMAIIMKA, TOJYYeHHOM B XOJIe TMOJATOTOBKU K
3aKJIFOYEHUIO OCHOBHOTO JIOTOBOPA.

BakHO OTMETHTBH, UTO NEPEUYEHb CYIIECTBEHHBIX YCIOBHUM JIOrOBOpa Ha
3aKJIIOUEHHE ONIMOHA MOYKET BAapbUPOBATHCS B 3aBUCHUMOCTH OT KOHKPETHOI'O
BUJa omiuoHa W cdepsl ero mnpumeHeHus. Hampumep, mjis IOTOBOpPOB Ha

3aKIIOYCHHEC OIINMOHA Ha 3aKJIIOYCHUC JOIOBOPOB KYINIM-IIPOJAKU HCABUKUMOCTHU
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CYIIECTBEHHBIM YCJIOBHEM OYIET TOUHOE OMHCAHHE O0BEKTa HEABMKUMOCTHU. [js
JIOTOBOPOB Ha 3aKIOYEHUE ONUMOHA Ha MNPUOOPETEHHE AaKIMil KOMITaHUU
CYLIECTBEHHBIM YCJIOBUEM MOXET OBITh MOPSJIOK OINpPEAEICHUS] PBIHOYHOM
CTOMMOCTH aKIMi HA MOMEHT peajln3aliu OMLIHOHA.

Ocoboe BHUMaHME TpU (POPMYIMPOBAHUU CYIIECTBEHHBIX YCIOBHI
JIOTOBOpPA HAa 3aKJIIOYEHWE OIIMOHA CJleAyeT YACIATh HX YETKOCTH U
onHo3Ha4YHOCTH. HeompeneneHHOCTs B (DOPMYIHpPOBKAX MOXKET NPUBECTU K
CIIOpaM MEXKIy CTOPOHAMM M JaK€ K INPU3HAHHUIO JOTOBOPA HE3AKIFOUYEHHBIM.
[IoaTOMy pexkoMEeHAyeTCs WCIOIb30BaTh TOYHbIE (HOPMYIUPOBKU, HU30€raTh
JIBYCMBICIICHHOCTEH U, PU HEOOXOJUMOCTH, AaBaTh OMPEAEIICHUS UCIIOJIb3yEMbIM
TEPMUHAM.

[Ipu 3akiar0Y€HUU TOrOBOPOB HAa 3aKIIIOUEHHE OMIIMOHA B MEXIyHApOIHOM
IPAKTUKE Ba)XHO YYMTHIBAaTh OCOOCHHOCTH HAIMOHAJIBHOI'O 3aKOHOAATENIbCTBA
pa3HbBIX CTpaH. B HEKOTOpBIX  IOPUCAMKLUAX  MOTYT  CYLIECTBOBAaTh
JOTIOJTHUTENbHBIE  TPEOOBaHUSI K  CYUIECTBEHHBIM  YCIOBUSAM  OINLMOHHBIX
COTJIAIIEHUH UM OTpaHUYEHMSI Ha UX UCIIOJIb30BAHUE B ONPEACIICHHBIX cepax.

CyllecTBEHHbIE YCIOBUSL JOTOBOpAa HA 3aKJIIOUEHUE ONIMOHA WIPAIOT
KJIFOUEBYIO POJIb HE TOJBKO Ha 3Talle 3aKJIIOYEHUs COIVIAIIECHUS, HO U MPU €ro
ucnogHeHUH. OHU ONpEeneNstoT MpaBa U O00S3aHHOCTU CTOPOH, MOPSIOK
peain3aliy ONIMOHA UM IOCIEICTBUS ero Hepeanusauuu. [loaToMy TiaTtenbHas
npopaboTKa 3TUX YCJIOBHM Ha ATare NeperoBOPOB M 3aKIIOUEHHUS I0TOBOPa UMEET
KPUTHUYECKOE 3HAUYECHUE ISl YCIEITHOTO MCIOJIb30BaHUs OMI[MOHHOIO MEXaHHM3Ma
B KOMMEPYECKOU IIPAKTHKE.

B koHTekcte pa3BuTus HUGPOBON IKOHOMUKHM W HCIOJB30BAaHUS CMapT-
KOHTPAaKTOB 0C000€ 3Hay€HUE MPUOOpPETaeT TOYHOCTh U AITOPUTMU3UPYEMOCTH
CYLLECTBEHHBIX YCJIOBHMI JIOrOBOpa Ha 3aKJIIOYEHHE OMNIMOHA. OJTO MO3BOJISET
aBTOMATU3UPOBATh IMPOLECC MCIOJHEHHS ONLUOHHOIO COTJIALIEHUS, CHIKAsS
PHUCKHU 4e0BeuecKoro (pakropa u nosbliiiast 3QpPEeKTUBHOCTD CACIIOK.

[IoMMMO OCHOBHBIX CYIIECTBEHHBIX YCJIOBUW JOTOBOP HAa 3aKJIIOUYECHHE

OIMIIIMOHA MOXXECT COACPIKATDL PAL AOIMOJHUTCIIBHBIX, KOTOPBIC, XOTA U HC ABJIAIOTCA
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00s13aTEIPHBIMUA C TOYKH 3PCHUS 3aKOHOJATEIHCTBA, HO UTPAOT BAXKHYIO POJIb B
OTIpE/ICTICHUH TIpaB U OOS3aHHOCTEM CTOPOH M MEXaHH3Ma pealu3aliy OMIIMOHA
[26].

OgHuM W3 TakKWX YCJIOBHM SBISACTCA TIOPSIOK OMPEACICHUS IICHBI
UCTIOTHEHHSI OMIHMOoHa. B  ommuue oT (QUKCUPOBAHHOW IICHBI, KOTOpas
YCTaHABIIMBACTCS TMPH 3aKIIOYCHUH JIOTOBOpPA, II€HA HWCIOJHEHUS MOXKET OBIThH
ompejieneHa 1Mo (GopMysie WM TpUBsI3aHa K ONPEICICHHBIM PBIHOYHBIM
nokasaressM. Hampumep, B oniuoHax Ha akiMM 1I€HAa HCTIOJHEHUS MOXET ObITh
YCTaHOBJICHA KaK CpEIHEB3BEIICHHAs II€HA aKIWW 3a OMpPECICHHBIN Mepuos
BpPEMEHU TIePe/T JATOW MCIIOTHEHUS OTIIHOHA.

JpyrumM BakKHBIM JIOTIOJHUTEIBHBIM YCIOBUEM MOXET OBITh MOPSJIOK
YBEJIOMJICHHSI O HAMEPEHUH 3aKITIOYUTh OCHOBHOM JOTOBOP. ITOT MOPSIOK MOXKET
BKJIIOYATh B ceOst popMy yBenoMyieHUsl (TUCbMEHHYIO, JIEKTPOHHYIO), CPOKH €T0
HalpaBJeHUs, a TakXKe IMepedYeHb JOKYMEHTOB, KOTOpbIE€ JIOJDKHBI OBITh
NPUIOKEHBI K YBEIOMIICHHIO. UeTKkoe OompeneseHre 3TOTr0 MOpsIKa MOMOTaeT
n30ekaTh CIOPOB MEXKIY CTOpPOHAMU M OOECTeUYMBAECT MPO3PAUYHOCThH MpoIecca
WCTIOJTHEHHSI IOTOBOpA Ha 3aKII0YCHHUE OMITMOHA.

VYcaoBue O BO3MOXHOCTH YCTYNKH TpaB MO JOTOBOPY Ha 3aKIIIOUYCHHE
OIIIMOHA TAK)KE MOXKET ObITh BKJIIOYEHO B JOTOBOP. CTOPOHBI MOTYT OTPaHUYHTh
WM TIOJHOCTBIO 3allpeTUTh TMepeaady IMpaB MO OMIIMOHY TPETBUM JIUIAM. JTO
OCOOEHHO aKTyaJhbHO B CHUTYyaIUsX, KOTJa JUYHOCTH JEp>KaTess OMIMOHA UMEET
CYIIIECTBEHHOE 3HAUCHHUE TSI CTOPOHBI, MPEIOCTABUBIIEH OIIIHOH.

B HekoTOphIX ciydasx B JIOTOBOP Ha 3aKJIFOUYCHHE OMIIMOHA BKIIFOYACTCSI
YCIOBHUE O BO3MOXKHOCTHU JOCPOYHOTO 3aKJIIOYEHHUS OCHOBHOTO JOTOBOpa. IDTO
MOXXET OBIThb CBSI3aHO C HACTYIUICHUEM OIPEICICHHBIX COOBITHH  WITH
JIOCTIDKCHHEM 3apaHee OTOBOPCHHBIX TMOKaszaTeneil. Hampumep, B ommuoHax Ha
MOKYMKY aKIMil KOMITAHHUH MOXET OBITh MPEAYCMOTPEHO MPaBO JIOCPOYHOTO
3aKJIFOUEHHUs] OCHOBHOTO JIOTOBOPA B CIIy4ae CMEHBI KOHTPOJIS HaJl KOMITAaHHUEH.

BaxxHbIM  JOTMOTHUTENBHBIM  YCIOBHEM  MOXET  OBITh ~ MEXaHU3M

KOPPEKTUPOBKHU YCIOBHM OMIIMOHA B CITydyae KOPIOPATUBHBIX COOBITHM, TAKUX KaK
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IpobieHue WM KOHCOJIMAALMS aKIUH, BBIIJIaTa TMBUEHAOB U T.J. DTO MO3BOJISET
COXPaHUTh DSKOHOMHYECKH OallaHC MHTEPECOB CTOPOH TMPU H3MEHEHHUH
XapaKTEePUCTHK 0a30BOTo akTHBa [6].

YcnoBue 0 KOHQUASHITMATIBHOCTH TaK)KE€ YaCTO BKIIFOYAETCS B IOTOBOPHI HA
3aKJIIOUEHUE OIIMOHA, OCOOEHHO KOrJa pedb HIET O CHEIKaX € LEHHBIMU
OymaraMu wid B cdepe CIUSHUNA U MOIJIOIEHUH. DTO YCIOBHE MOXKET
OTrpaHUYMBATh TPABO CTOPOH PACKPBIBATh HHPOPMAIMIO O CYIIECTBOBAHUH
OILIMOHA U €r0 YCIOBUIX TPETHUM JIULIAM.

B nmoroBopax Ha 3aKiIIOYEHHE OIIMOHA, CBS3aHHBIX C HHTEIUICKTYaJbHOU
COOCTBEHHOCTBIO, MOTYT OBITh NPEIYCMOTPEHBI OCOOBIE YCIIOBUS, KACAIOIIMECS
nepefaud IMpaB Ha OOBEKThl MHTEIEKTyallbHOM coOcTBeHHOCTH. Hampumep,
MOKET OBITh OTOBOPEH O0BEM IepelaBaeMbIX IpaB, TEPPUTOPUS U CPOK HX
JEUCTBUS.

JUis  [OrOoBOpPOB Ha 3akjlOYEHHE OMNIMOHA B cdepe HEIBUKUMOCTU
XapakTepHO BKIIIOUeHUE ycioBuil o mpoBeneHun due diligence (kKomruiekcHOM
IpOBEPKU) OOBEKTa HEJIBUKUMOCTU IEpe] 3aKJIIOUEHHUEM OCHOBHOI'O JIOTOBOpA.
DTO MO3BOJISET ACPKATEIIO OMI[MOHA YOSAUTHCS B FOPUIMYECKON YUCTOTE 0ObEKTA
U €r0 COOTBETCTBUHU 3asIBJICHHBIM XapaKTEPUCTUKAM.

B MexnyHapoaHbBIX CAENKAaX Ba)KHBIM JOMOJHUTEIbHBIM YCIOBHEM MOKET
ObITh BBIOOP NPUMEHUMOrO IpaBa M TOpsAJKa pa3pemieHus: crnopoB. CTOPOHBI
MOTYT BBIOpaTh MPaBO OMPECICHHON CTpaHbl AJsl PETyJIUPOBAHMS UX OTHOILLICHUM
U OMpENeIUTh KOMIIETEHTHBINA CYJ MW apOUTpax sl pa3pemieHuss BO3MOXKHBIX
CIIOpOB.

Oco0oe BHUMaHHE CIEAYET YACIUTh YCIOBUAM O MOCIEACTBUIX HAPYLICHHUS
JIOTOBOpA Ha 3aKJIIOYEHHUE OMIMOHA. JTO MOXKET BKIIOYaTh B ce0s mTpadHbIe
CaHKIUH 3a HapylUIeHHE 00s3aTeNIbCTB, MOPSI0K PACTOPKEHUS TOTOBOPA, a TaKKe
MEXaHU3Mbl KOMIIEHCAIIMH YOBITKOB.

B HekoTOpBIX CiydasX B JOTOBOpP Ha 3aKJIIOYEHHE OINILMOHA BKIIIOYAETCS
YCIOBUE O MPEAOCTaBICHUH 00ECIIEUeHHs UCTIOTHEHUS 00513aTENbCTB. ITO MOXKET

OBITH 3aJI0r, IOPYYMUTCIbCTBO HJIH OaHKOBCKas rapaHTus. Takoe YCIIOBHUC
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OCOOEHHO aKTyaJIbHO TMPHU 3aKIIOYEHUU OMIIMOHHBIX COTJIANICHUN Ha KpPYIHBIC
CYMMBI WJIM B CUTYallUsIX C BBICOKMM YPOBHEM PHUCKA.

OObecnieyeHre WUCHOJIHEHUST O00S3aTENbCTB MO JOTOBOPY Ha 3aKIIOUYEHHUE
OILIMOHA MOXET UMETh paznuuHbie GopMbl U 1enu. Hanpumep, 3a510r MOXKET OBITH
MPEIOCTaBIIEH CTOPOHOM, OO0S3aHHOW 3aKIIOYWUTh OCHOBHOM JIOTOBOp, 4YTOOBI
rapaHTUpPOBaATh €ro 3akioueHue B OyayuieM. [lopyduTenbcTBO TpeThero auia
MOJKET 0OecreuynBaTh 003aTeNIbCTBO MO yIIaTe OMIIMOHHON nMpeMuu. baHnkoBckas
rapaHTus MOXET HUCIOJb30BaThCs JUIA  oOecredeHus: 00s3aTeabCTB 110
3aKJII0YEHUI0 OCHOBHOI'O JJOTOBOPA WJIM BBIIUIATE ONPEIEICHHONW CYMMBI B CIIy4ae
OTKa3a oT ero 3akioucHus [39].

Bxnrouenue ycnoBust 06 obecrieueHu B IOTOBOP Ha 3aKJIIOYEHHE OMIIMOHA
TpeOyeT TmiareabHOM mnpopaboTku. HeoO0Xonumo 4YeTko OomnpeaeianuTh, Kakue
MMEHHO 00s3aTelbcTBa 00ECIeunBaloTCs, B KakKoM 00beMe, Ha Kakoil CpoK
npenocTapisiercs  obOecrieueHrne. BaXHO Takke YyYHUTBHIBATH OCOOEHHOCTH
BBIOpaHHOTO croco0a obOecreyeHrss M TpeOOBaHUS 3aKOHOJATENIbCTBA K €ro
0(OPMIICHHIO.

Hanuune obecrnieueHrs MOBBIIIAET HAAECKHOCTh OMIIMOHHOTO MEXAaHHM3Ma U
CHU)KACT PUCKH JJII CTOPOH. DTO OCOOEHHO Ba)KHO B JIOJITOCPOYHBIX OMITMOHHBIX
COTJIALICHUSIX WM B CUTYyalUsIX, KOTJIa MEXAY MOMEHTOM 3aKJIIOUEHHS JOTOBOpa
Ha 3aKJIIOYEHUE OMIMOHA U BO3MOXKHBIM 3aKJIIOYEHHMEM OCHOBHOIO J0roBOpa
MPOXOJUT 3HAUUTEIHHOE BPEMSI.

OnHako CTOUT Y4YUTHIBATh, YTO NPENOCTaBICHUE OOECIICUCHUS] MOXKET
YBEJIUYUTh CTOMMOCTb CHEIKM M YCIOXHUTh MPOLECC 3aKIIOUEHUS JOTOBOPA.
[ToaTOMy pernieHne o BKIIOYSHUHN yCIIOBUS 00 00eCTIeueHnr TODKHO TIPUHUMATHCS
C YYETOM BCEX 0OCTOATENHCTB KOHKPETHON CUTYaIlMM U HHTEPECOB CTOPOH.

B mepBoii riaBe ObLTM PACCMOTPEHBI TEOPETHUECKHUE OCHOBBI JOTOBOpPA Ha
3aKJIFOYEHHE OMIMOHA B POCCUMCKOM I'pa)JaHCKOM Ipase. [IpoBeneHHbI aHamu3
MO3BOJISIET C/IEATh CIEAYIOLIME BHIBO/BI.

JIOTOBOp Ha 3aKJIFOYEHUE OINIMOHA, BBEACHHBIN B [ paxknanckuii kogekc PO

B 2015 roxy, mpeaocrapisieT OAHONW CTOPOHE MPaBO 3aKJIIOUUTh OCHOBHOW JJOTOBOP
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B OyIylieM Ha 3apaHee COTIACOBAaHHBIX YCIOBHIX, B TO BpEMS Kak Jpyras CTOpOHa
00s13yeTcsl 3aKIIOYUTh A3TOT JAOTOBOp Mo TpeboBanuio. OH o06mamgaeTr psaom
cnenuUYecKUX TMPU3HAKOB, TaKUX Kak O€30T3bIBHOCTh OQEpPThI, CPOUYHBIH
XapakKTepP, BO3ME3THOCTh U KOHCEHCYaJIbHOCTb.

KitoueBoe oTiMuue JOroBOpa Ha 3aKIIOYEHHE OMIIMOHA OT OMI[MOHHOIO
JIOTOBOPA 3aKJTI0YAETCS B TOM, YTO MEPBBIM MPEAOCTaBIIAET IPABO HA 3aKIIIOUECHUE
OCHOBHOI'O JIOTOBOpa B OYIyILEM, a BTOPOM Y€ COAEPKUT BCE CYIIECTBEHHBIE
YCIIOBUSI OCHOBHOTO 00si3aTesibcTBa. K CyIIECTBEHHBIM YCIOBUSAM JOTOBOpa Ha
3aKJII0YEHHUE OIMIIMOHA OTHOCATCS MPEIMET OCHOBHOTO JIOTOBOPA, CPOK peann3aluu
1paBa, OMIMOHHAS MPEMHUS, MOPSAOK 3aKIIOYEHUS] OCHOBHOTO JIOrOBOpA, a TaKke
1IEHAa OCHOBHOI'O JIOTOBOPA WJIM MOPAJIOK €€ ONPEEICHUS.

JloroBOp Ha 3aKJIIOUEHHUE OMIMOHA SIBJISIETCS TMEPCIEKTUBHBIM ITPaBOBHIM
WHCTPYMEHTOM, TMO3BOJIAIONIMM YYaCTHHUKAM Tpa)KJaHCKOro o0opoTa 6osee ruoKo
CTPYKTYpUpPOBaTh CBOM OTHOWIEHHA. OH HaxoAWT MIMPOKOE IPUMEHECHHE B
pa3uuHbIX cepax, TakMX Kak KOPHMOPATHUBHBIE OTHOIICHUS, HEIBUKHUMOCTb,
WHTEJUICKTyallbHass COOCTBEHHOCTh M (pHAHCOBBIC PHIHKU. [loHMMaHKE MPaBOBOM
MPUPOJIbI, OTIUYUTEIBHBIX OCOOCHHOCTEH U CYIIECTBEHHBIX YCJIOBUN JaHHOTO
JIOTOBOPAa MMEET KJII0YEeBOE 3HAa4YeHUe A ero 3P¢GEeKTUBHOTO MCIOJIb30BaHUS B

KOMMGp‘-ICCKOfI IMPAKTHUKC.
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I'masa 2 IIpakTHYeckHe acneKThl 3aKJIIOYEHHUS M UCIIOJTHEHUSI J0r0BOpa Ha
3aKJII0YeHUe ONIMOHA

2.1 OcoGeHHOCTH UCTIOJIHEHHSI J0T0BOPA HA 3aKJII0YeHe ONIIHOHA

AKIenT Jep)kartelieM OMIMOHA SBJISAETCS LEHTPAIbHBIM  3JIEMEHTOM
UCIIOJIHEHUSI 10roBopa. B oTiivuue oT 0OBIYHBIX JOTOBOPOB, 3/1€Ch AKIENT UMEET
0c000€e IpUINYEeCcKOe 3HAUeHHE, TaK KaK 3allyCKaeT MEXaHU3M peaji3allui rpaBa
Ha 3aKJIOYEHHE OCHOBHOro Jorosopa. Jlo MOMeHTa akuenra CTOpPOHa,
IPEIOCTABUBILAS OMIMOH, HAXOAWUTCS B COCTOSSHUM IPAaBOBOM CBSI3aHHOCTH,
Oyayun OOs3aHHOM 3aKIIOYUTH OCHOBHOM JOTOBOP MO TPEOOBAHMIO JI€prKaTels
OIIIMOHA.

AKIIENT 0JKEH COOTBETCTBOBATH CIEAYIOIIUM KPUTEPHUSIM:

— OBITh BBIPAXKEHHBIM B (pOpMeE, IIPETYCMOTPEHHON JOTOBOPOM;

— COJIepKaTh YE€TKOE M HEJIBYCMBICIICHHOE BOJIEU3BSBICHUE O peaIU3aliU
OIILIMOHA,;

— OBITh HaIlPaBJICHHBIM B YCTaHOBJIEHHBIE JOTOBOPOM CPOKH;

— BKJIIOYATh BCE HEOOXOTUMBIC MTPHUIIOKEHHUS U TOKYMEHTHI;

— CPOKH M TOCJIEICTBUS aKlenTa.

Cpok [uIsl aKlenta MMEeT IpeceKaTeNbHbI XapakTep — €ro MpoIycK
IMPUBOJUT K MPEKPAILIECHUIO MPaBa Ha 3aKII0UYEHUE OCHOBHOTO 0roBopa. IIpu atom
BaXXHO pa3inyaTh:

— CPOK JIJIsl HAIIPABJICHUS aKLEITa,;

— CPOK JIJIsl IOJTyYEHHUsI aKI[ENTa CTOPOHOM, MPEA0CTABUBIIIECH ONIMOH;

— CPOK ISl 3aKJIFOYEHHSI OCHOBHOTO JJOTOBOpA MOCJIE aKILIENTa,;

— TIepeXo/l MpaB U 00s3aHHOCTEMH;

— MOMEHT Tepexo/ia Mpas.

[Tocne momy4deHus akmenTa MEXaHW3M Tepexoaa MpaB U OOA3aHHOCTEH

peanu3yeTcs cieIyroumM o0pazoM:
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— JIOTOBOP Ha 3aKJIIOYEHHUE OIMIMOHA CYUTAETCS PEATM30BAHHBIM TOJBKO MPU
COOJIIOICHUU BCEX MPEAYCMOTPEHHBIX YCIOBUM, B TOM YHUCJE MPHU HACTYIUICHUH
OTIPEICJICHHBIX OMITMOHOM 00CTOATENBCTB [1];

— BOBHUKHOBEHHE 00f3aTEIbCTBA M0 3aKJIIOUYEHUI0O OCHOBHOTO JIOrOBOpa
MOXET OBITh  OOYCJIOBJICHO  IOJy4eHHEM  HEOOXOJMMBIX  pa3pelIeHHH,
COIIACOBAHHUI M BBIIIOJHECHHUEM MHBIX MIPEIBAPUTEIIbHBIX yCIoBHi [3];

— T€YeHUEe cpoka s o(OpMIIEHUS OCHOBHOTO JIOTOBOpA HAUYMHAETCSA C
MOMEHTa akmenTta 0e30T3bIBHOM odepThl U COOJIOJCHUS COTrJIaCOBaHHOM
CTOpPOHaMH Tporeaypsl [4].

['maBHOE MpeUMyIIeCTBO OMI[MOHA 3aKJIIOYACTCS B BO3MOXKHOCTH 3aJI0XKHUTh
ONPEACICHHBIN «aBTOMATU3M» MEPEX0/Ia MPaB, OJJHAKO €r0 pean3alius BO3MOXKHA
TOJBKO MPU CTPOTOM COOJIFOJACHUHU BCEX MPETYCMOTPEHHBIX OMIIMOHOM YCJIOBHUH.
IIpu >TOM CTOpPOHBI BIIPaBE MPEIYCMOTPETh B OIIMOHE, YTO AKIENT BO3MOXKEH
TOJILKO TIPY HACTYILJICHUM OIPEJCICHHOTO YCIOBHS, B TOM YHCIIE€ 3aBUCSIIETO OT
BOJIA OJTHOM M3 CTOpOH [4].

IIpy wucnosHEHWHU AOTOBOpA HA 3aKJIIOYEHHE OMIMOHA paclpeiesiCHue
PUCKOB IIPOUCXOUT CIEAYIOIIUM 00pa3oMm.

Jlo MOMeEHTa akIenTa OCHOBHBIE PUCKM HECET CTOPOHA, MPEeI0CTaBUBIIAs
OIIIIMOH, BKJIFOYAs:

— PUCK U3MEHEHUS PHIHOYHON CTOMMOCTH MIpeAMETa OMIMOHA;

— PUCK OTYYKICHHSI ITPeIMETa OMIIMOHA TPEThUM JiuiaM [5];

— PUCK HEBO3MOXKHOCTU HCIOJHEHHUS U3-32 OTCYTCTBUS HEOOXOIMMBIX
JOKYMEHTOB WJIU pasperneHuii [23];

[Tocne akuenta pUCKH pacHpeAessiloTCS COTrJIaCHO YCJIOBHUSIM OCHOBHOIO
noropopa [19]. Bo3HHMKalOT pHUCKH, CBS3aHHBICE C MCIOJIHEHHUEM OCHOBHOIO
JIOrOBOPa, BKJIIOYAs:

— PUCK HEHCIIOJIHECHHUS 00513aTEIIbCTB;

— PUCK OCITapyUBaHUs CIICIIKH;

— PUCK O0TKa3a B HOTApUAJIbHOM YAOCTOBCPCHUHN AKIICIITA.
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Oco0Oble pHUCKU paCHpenenstoTcs B COOTBETCTBUU C JOTOBOPEHHOCTHIO
CTOPOH, BKJIIOYAS:

— PUCK U3MEHEHHUS PhIHOYHON KOHBIOHKTYPBI;

— puCK OAaHKPOTCTBA OJHOU U3 CTOPOH,;

— PUCK HET0OPOCOBECTHOTO MOBEACHUS CTOPOH.

JIJist MUHMMU3alMK YKa3aHHBIX PUCKOB PEKOMEHAYETCS:

— BKJIIOYATh B JOTOBOP YCJIOBHSI O HEYCTOMKE;

— UCMOJIb30BaTh MEXAaHM3Mbl OOECIIEYEHUsI HCIIOJIHEHHUS O0053aTeNbCTB,
HaIpuMep, 3aJI0T;

— IETAJIbHO TIPOIMUCHIBATE IPOIICYPY AKIENTa U UCTIOJTHCHHUS .

[Tocne aknenTa BO3ZHUKAET CICAYIONINI MEXaHU3M UCIIOJIHEHHUS:

— JiepKaTeNb ONLKMOHA 00s13aH HAIlPaBUThH AKIENT B YCTAHOBIEHHON (opme
U OIUIATUTH LIEHY JI0TOBOPA,

— CTOpOHA, MPEJAOCTAaBUBIIAS OMIMOH, 0053aHAa COBEPIIUTH JCHCTBUSA IS
nepexo/ia MpaB COTJIaCHO YCIOBHUAM OIIMoHa [4].

Mexanusm oopMIICHUS U HAIIPaBJICHUS JOKYMEHTOB.

[Tpu onmone Ha nomo B OOO:

— aKIEMNT MOJICKUT HOTAPUATBHOMY yIO0CTOBEPEHHUIO;

— HOTapUyC B TeueHue 2 pabouux JTHEH HampaBisieT U3BeIIeHne 0hepeHTy o
COCTOSIBIIIEMCSI aKIICTITE;

— HOTApUyC MOJAET JOKYMEHTHl B PETHCTPUPYIOIIMI OpPraH Jisi BHECCHUS
m3menenuii B EI'PTOJI.

IIpu onmmone Ha akuuu:

— TpedyeTcst opopMIICHUE TIEPEIATOYHOTO PACTIOPSIKEHUS TTPOIABIIOM;

— BO3MOHO MCIOJIb30BaHUE TPEXCTOPOHHErO JOrOBOpPA C PETUCTPATOPOM
JUTst o0ecriedeHus: aBTOMaTHU3Ma UCTIOTHEHHUS.

ABTOMAaTHU3M akKiienTa:

— JIOCTUTAETCs Yepe3 HoTaprallbHOE yiocToBepenue s aojueit B O00;

— MO3BOJISIET JIEPXKATENI0 OMNIKMOHA OJHOCTOPOHHUM BOJIEU3bSIBICHUEM

3aIyCTUTh MIPOLIECC MEepeXo/ia Npas.
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Posie HOTapmyca:

— YIOCTOBEPSET aKIEMNT;

— HamnpaBJIsIeT U3BEUICHUE OPEPEHTY;

— MOJAAET JOKYMEHTHI B PETUCTPUPYIOIIHUM OpraH;

— MPOBEPSCT HACTYIUICHUE YCIOBHIM JUIs akienTa [5].

YacTr4HbIM 1 MHOTOKPATHBIN AKLEIIT:

— BO3MOEH, €CJIM 3TO MIPEAYCMOTPEHO YCIOBUSMHU OIIMOHA;

— IOJDKEH OBITh MPSAMO OTOBOPEH B COIMVIAIIGHUM O TMPEJOCTABICHUH
OTMIMOHA.

[Ipyu ucnoJiHEHUU OrOBOpa Ha 3aKJIIOUYEHHUE OIIIMOHA MOTYT BO3HUKHYTh
CJICAYIOIINE TTPOOIEMBI.

[IpoGiiemMbl ¢ HOTapUaTbLHBIM YA0CTOBEPEHUEM:

— HOTapUyC MOXET OTKa3aThb B YJOCTOBEPEHUHU aKIIENTa, AK€ €CIU paHEe
JIOTOBOP OBLIT HAJUIEKAIE TTOITBEPKCH APYTUM HOTAPUYCOM;

— OTCYTCTBHE y HOTapuUyca HEOOXOJIUMOTO OIbITa PadOThI C OMIIUMOHHBIMU
COTJIALICHUSIMHU.

[Tpo6GiemMbl MPUHYIUTETLHOTO UCTIOJTHEHUS:

— oTcyTCcTBUE  J(PGEKTHUBHBIX TMPABOBBIX  MEXaHHU3MOB  OOECTCUCHHUS
MPUHYAUTEIBHOTO UCIIOJTHEHNUS;

— B OTJIMYKE OT 3aJiora, MHPopManus o0 ONIMOHE HE BHOCUTCS B PEECTpPHI
TUTs1 OJIOKUPOBAHUS CACIIOK ¢ 0230BBIM aKTUBOM.

[Tpo6GiemMbl MOATBEPKACHUS YCITOBUIM:

— CIIOKHOCTH € mnoxarBepxaeHueM BoinosiHeHUss KPI u npyrux ycnosui
OMIIMOHA,;

— HEOOXOJUMOCTh  JOKYMEHTAJIBHOTO  TOATBEPXKICHUS  HACTYIUJICHUS
COTJIAaCOBaHHBIX OOCTOSITEIHCTB.

Pucku He10OpOCOBECTHOTO TTOBEACHMUS:

— BO3MOXKHOCTh OTUYXAECHUA MpPEIAMETAa OINUMOHA TPETbUM JIMLIAM [0

MOMCHTA aKLECITa,
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— YKJIOHEHHE OT COBEpIIEHUS HEOOXOTUMBIX IEHCTBUM JI HMCIOIHEHUS
ommuuoHa [8];

— IPEJIOCTaBJICHUE HEJOCTOBEPHBIX CBEICHUIM O BO3MOXXHOCTU HUCTIOTHEHUS
OILIMOHA.

B cnyuae HapymieHust o0s3aTeNbCTB JIepKaTellb OMIIMOHA MOKET TPeOOBaTh
TOJIbKO BO3MEIICHUS YOBITKOB U PACTOP>KEHUS COTJIAIICHHUS], €CIIM TPEThE JIUIIO HE
3HaJI0 00 OMIIMOHE.

JIokyMeHTanbHOE O(QOpPMIIEHHE WCIIOJHEHUs JI0TOBOpa Ha 3aKIIOYEHUE
OIILIMOHA.

VYBenomieHnue MOOKHO ObITh O(GOpPMIIEHO B NHUCBMEHHON ¢opme H
cCoJlep>KaThb TOYHOE YKa3aHHWE HA OILMOHHOE COIVIAIICHHE, BKIIOYAs €ro JaTry H
HOMED, a TAK)KE€ OJTHO3HAYHOE BOJIEU3BSBICHHUE O PEANM3ALMU MPaBa MO OMI[UOHY.
K yBeAOMIIEHHIO MpWIararoTcsi TOKYMEHTBI, IOATBEPKIAAIOLIME ITOJTHOMOYUS
MOJANKCAHTA U HACTYIUICHHE YCIIOBHM JIJISl peaJIn3aliy ONIHOHA.

B mportokone ¢gukcauud HCMOJHEHHS] OTPAXKAETCA XPOHOJIOTHS JEWCTBHIMA
CTOPOH, BKJIIOYasi MOMEHT I[IOJIY4EHHUS aKUENTa, JCHCTBHA IO HCHOJHEHUIO
ONMuHMOHa W mnepenade mnpaB. [IpoTOKOA MNOAMUCHIBAETCA YMOJTHOMOYEHHBIMHU
IPEICTaBUTENIIMA O0€UX CTOPOH M CKpEIUIAeTCs MedaTsMHu opraHu3auuil (mpu
HAJTUYHHN).

B 3aBrucHMOCTH OT NpeAMeTa ONMLIKUOHA OPOPMIISIOTCS:

— TIEPEIaTOYHOE PACTIOPSIKEHUE (7151 IIEHHBIX OyMar);

— aKT MpuemMa-Tepeayu (s UMYILEeCTBa);

— CcorJalleHue O Tepeaye npas (715 MHTEIIEKTYaIbHOM COOCTBEHHOCTH).

Bce TOKyMEHTBI JOJDKHBI COAEPKATh CChUIKY Ha ONLKMOHHOE COIJIAIEHUE U
NOATBEPKIECHUE OTCYTCTBUSL TMPETEH3U CTOPOH JApyr K JApyry IO €ro
VICITOJIHEHHIO.

[IpoTokon ¢ukcanuu HCIOIHEHUS JOTOBOpa Ha 3aKIIOYEHHE OIIHMOHA
SBJISIETCS IOKYMEHTOM, MOJTBEPKAAIOIUM (DaKT U MOCIEA0BATEIbHOCTD JEHCTBUN
CTOPOH IIPU HCIIOJIHEHWHM OMNIMOHA. B mNpoTOKosie oOTpakaercs XpOHOJOTHSA

I[CﬁCTBI’Iﬁ CTOPOH IMPH HCIIOJHCHHUH JOTOBOPA Ha 3aKIIIOYCHHUC OIMIMOHA, BKIKOYasA
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MOMEHT IIOJy4YEHMs aklenTa, NEUCTBUA 10 MCIIOJHEHHIO OIIMOHA U Iepenade
npaB. [IpoTOKOA MOANMCHIBAETCS YMOJHOMOYEHHBIMHU MPEACTABUTEISIMU O0EHX
CTOPOH U CKpPEIISETCs MeYaTsIMU OpraHu3auuii (Ipyu HAIUYUH).

IIpoTokon  wWmeeT  BaXHOE  JOKA3aTEIbCTBEHHOE  3HAYEHHE  IIpU
BO3HMKHOBEHUHU CIIOPOB MEXIY CTOPOHAMHM, IOCKOJBKY IO3BOJISET YCTAaHOBUTH
(GakT Ha/IekKalIero HCIOJHEHUS ONIMOHA, COONIOIEHHE COrJIaCOBAHHOM
IpOLEIypbl aKLEenTa, MOMEHT IIepexoja MpaB U OOS3aHHOCTEH, a TaKke
OTCYTCTBUE IPETEH3UM CTOPOH Ipyr K Ipyry. IIpu 3TOM IIpOTOKOJ HE ABIAECTCS
CaMOCTOSITEJIbHOM ~ CHIEJIKOM, a CIYKHT JOKYMEHTOM, IOJATBEPKIAIOIIUM
HaJIeKallee UCIIOJIHEHHE I0r0BOpa Ha 3aKII0YEHUE OMIIMOHA U COOMIOEHUE BCEX
HEOOXOUMBIX MPOLEyp CTOPOHAMH.

Ilepemaroynass JOKyMEHTAalMs NPHU KCIIOJHEHHH JOTOBOpPA HA 3aKJIIOYEHUE
OILIMOHA MPEICTABISAET COOON KOMIUIEKT JOKYMEHTOB, MOJATBEPKIAIOMMX (HAKT U
YCIIOBHSI II€peXo/ia MpaB OT OJHOW CTOPOHBI K JIpyroil. OCHOBHBIM JOKYMEHTOM
ABJIIETCS] YHUBEpCaIbHbIN nepeaaTounbiii JokyMeHT (YII/]), koTopsiii 00beuHseT
dbyHKIIMU cyeTa-paKkTypbl U IEPBUYHOTO TOKYMEHTA.

B 3aBucumocTH OT mpeamera OMIMOHA O(QOPMIISIOTCS Pa3IMYHBIE BUIIbI
nepeJaTOuHbIX JOKyMeHTOB. Ilpu mepemaue IeHHBIX Oymar COCTaBIsETCS
NepelaTOYHOE paclopsDKeHHe, JUisi HMMyIlecTBa O(OpMIISETCS akT IpHeMa-
nepeaayr, a npu nepenadye MHTEIUIEKTYaJbHOM COOCTBEHHOCTH — COTIJIAIIEHUE O
repeaye npas.

JlokyMeHTBhl OGOPMIISIFOTCSI B MOMEHT COBEpPIICHHUS XO35SWCTBEHHOU
OlepalMy WM HENOCPEACTBEHHO Iociue €€ 3asBepuieHus. B mepenarouHon
JIOKYMEHTAIIMU YKa3bIBAIOTCS JlaTa COCTABIICHUS, AaTa (PaKTUUECKOTO COBEPIICHHUS
omepalMd W Jlata TMOJy4YeHUsT WU TpueMKHU. [loAnuCHIBAIOT JOKYMEHTHI
YIOJIHOMOYEHHbIE PECTaBUTENIN 00eUX CTOPOH — JIMIIO, NIEepearolee mpaBa Win
MMYILECTBO, U JIUII0, TPUHUMAIOLIIEE UX.

Ilepenatounass JOKyMeHTalusl JOJDKHA COJEpXkKaTh TOYHOE OINMCAHUE
[IEPENAaBAEMOr0 IMPEAMETA, €ro XapaKTEPUCTUKUM M COCTOSTHHE HA MOMEHT

nepenaund. B noxkymeHTax (UKCUpyeTCs OTCYTCTBHE MPETEH3UM CTOPOH JPYr K
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JIpyry TO HCIIOJHEHUI0 00s3aTenbeTB. llpu 31eKTpOHHOM JOKYMEHTOOOOpOTE
TpeOyeTcss HCMONb30BAHUE YCHJIGHHOM KBaTU(UIIMPOBAHHOW  SJICKTPOHHOU

IOAIMNCHU YIIOJITHOMOYCHHBIX JIMII.

2.2 AkTyaJibHbIe IP00JIeMbI M MEPCHEKTUBBI J0T0BOPA HA 3aKJII0YeHne

OINIMOHA

B npaBoBOM peryiMpoBaHMM JOTOBOpa Ha 3aKJIIOYEHHE OIIMOHA
CYILIECTBYET Psii CACTEMHBIX TIPOOJIEM, TPEOYIONIUX 3aKOHOIATEIbHOTO PEIICHUS U
(dbopMHpoBaHUs €IUMHOOOPa3HOMN Cy1e€OHOM MPAKTHKHU.

KitoueBoii mpo0Giemoii sIBI€TCS OTCYTCTBHE JETAIBHOTO PETYIHPOBAHUS
nporeaypsl akmenrta omnuuoHa. Crares 429.2 'K PO numbs B o0mmx yeprax
OTIpPEJIENSIET, YTO aKIENT JOJKEH OBITh TOJHBIM U 0€30rOBOPOYHBIM, HE
packpbiBasi 0COOCHHOCTH €ro 0(OpMIICHHUS U MIPaBOBBIC MOCICACTBUSL HAPYIICHUS
IpoLEaypbl. OTO CO3JAaeT IMOYBY [JIs 3J0YNOTpeOJeHUM, KOrja CTOpPOHa,
NpEAOCTaBUBINIAS  OMIMOH, OCHAapUBaeT JIEMCTBUTEIIBHOCTh akKIenTa u3-3a
HecoOoIeHns popManbHBIX TPeOOBaHUM.

Cy1miecTBEHHBIM MPOOEIOM SIBIISIETCS OTCYTCTBHE CIEIHAIBHBIX HOPM O
MOCJIEJICTBUSIX OAHKPOTCTBA CTOPOHBI, MPEAOCTAaBUBIICH OMIMOH. B cyneOHOM
MPAKTUKE CJIOXKUIUCH JIBE€ MPOTUBOMOJIONKHBIE MO3UIIMU OTHOCUTEIBHO CYIbObI
JIOTOBOPA HAa 3aKJIIOYCHUE OIMIIMOHA TIPU OAaHKPOTCTBE CTOPOHBI, TPEIOCTABUBIICH
onuuoH. CoriacHo MepBOM MO3MIMHM, HOTAPUAIbHOE YIAOCTOBEPEHHUE AaKIlenTa
OMIIMOHA JIOJDKHO NPOMU3OMTH N0 HACTyIUieHus OaHkporcTBa odepenta. B
MPOTUBHOM CJIy4ae 4epe3 KOHCTPYKIMIO OIMIMOHA TMOSBHIACH ObI BO3MOXXHOCTH
M3bIMaTh MMYIIECTBO M3 KOHKYPCHOM MacChl, KOTJa JOJDKHMK B paMKax
MOATOTOBKKM  COOCTBEHHOTO  OaHKPOTCTBA MOT OBl  BBIaTh  OMITMOHBI
ahGUIMpPOBaHHBIM JIUIIAM HA OTUYKJICHHE BCETO IIEHHOTO UMYIIIECTBA.

Bropas mno3unus oOcHOBaHa Ha TOM, UYTO OIIMOH CO3JaeT o0coboe
CEKyHJapHOE IpaBO, KOTOPOE BO3HUKAET ¢ MOMEHTA IPENOCTABIEHUSI ONIMOHA U

HE 3aBHCHUT OT Mocieayromiero 6ankporcrsa odepenta. Bepxosueiii Cyn PO B
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onpenenenun ot 26.07.2024 Ne 305-5C24-4207 KOCBEHHO MOAJAEpXKAI 3Ty
MO3UIIMIO, YKa3aB, 4YTO OMIMOH IMO3BOJISIET MO-MHOMY pPacHpeAesiiuTh YOBITKU
MEXIy Y4acTHHKaMu oomero aena [9].

[Ipeacrasnsiercs, yTo O60J€€ 0O0CHOBAHHOM sABISIETCS NepBasd no3uuus. OHa
MO3BOJISIET 3AIUTUTh UHTEPECHl KPEAUTOPOB U MPEJOTBPATUTH 310YNOTPEOICHUS
CO CTOPOHBI HEIOOPOCOBECTHBIX AOHKHUKOB. Ilpu sTOM nepxarenb ONIMOHA
COXpaHseT  TpaBo  TpeOOBaTh  BO3MEIICHUS  YOBITKOB,  BBI3BAHHBIX
HEBO3MOKHOCTBIO peaI3al[iu OIIIMOHA BCIEACTBUE OAaHKPOTCTBA.

Ota npobiema TpeOyeT 3aKOHOAATENBbHOIO PELIEHUsI MYTEM YCTaHOBIIEHUS
YETKUX MPaBUI O Cy1b0€ OMIIMOHOB MpU OAHKPOTCTBE CTOPOHBI, MPEIOCTaBUBIIECH
OIIIMOH, BKJIIOYas OMNpeIelIeHHEe MOMEHTa, Ha KOTOPBIM JIOJDKHA TPOBEPATHCS
JNEUCTBUTEIBLHOCTh akKilenTa, U MEXaHHU3MOB 3alllUThl MpaB JT0OPOCOBECTHBIX
JepKaTeseil ONIuOHOB.

HotapuanbHoe yJIoCTOBEpEeHHE [OTOBOpa Ha 3aKJIOYEHHE OIMIMOHA 00
oTuykaeHun noiu B OOQO BBI3BIBAET MHOYKECTBO MPAKTUYECKUX CIIOXKHOCTEM.
Cornacno a63. 4 n. 11 ct. 21 3akona 06 OOO, caenka Mo OTYYKICHUIO JIOJH
MOXET OBITh COBEpIICHA MyTEM OTACIBHOTO HOTAPUAIBLHOTO YIAOCTOBEPEHUS
0€30T3bIBHOM 0(epThI, a BIIOCIEACTBUU HOTAPUATHLHOTO YIOCTOBEPEHHUS aKIEMTA.

Ha mpakTuke HOTapuychbl 4acTO OTKa3bIBalOT B O(MOPMIICHUM OMIIMOHHOTO
MEXaHM3Ma H3-3a OTCYTCTBUS HEOOXOJUMOIO OIbITa pabOThl C TaKUMU
COTJIAIICHUSIMU M HEXKEJIaHWs TPUHUMATH JOTIOJHUTENbHBIC pucku. boiee Toro,
JaXKe €ClIM OJIMH HOTApUyC YIAOCTOBEpPUJ JOTOBOP OMNIMOHA, APYrOM HOTapHycC
MOKET OTKa3aTh B YJIOCTOBEPEHUU AKIIENTa, XOTS paHee IOTOBOP ObLI HAJIEKAIIE
MOATBEPKICH.

OcoOble CIIO)KHOCTH BO3HUKAIOT, KOTJa CTOPOHOM OMNI[MOHA BBICTYIAET
WHOCTPAHHOE JHIO. B Takux ciaydasx HOTApUYChl OMACAIOTCS HAJIWYUSA B
CTPYKTYpPE CTOPOH «HEIPYKECTBEHHBIX» JUIl W TPEOYIOT JOTOJHUTEIHHBIX
noaTrBepkaeHu. CuTyanus OCJIOXHSETCS TEeM, 4YTO TOClie HOTApUaJIbHOTO
YIOCTOBEPEHUST aKIlenTa HOTapuyc oO0si3aH B TEUYCHHE NBYX pabodymx HEH

HaIlpaBUTb oq)epeHTy HN3BCIHICHHUEC O COCTOABIICMCA aKICIITE.
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[IpakThka Mokas3bpIBaeT, 4YTO JUII MHUHHUMH3AIMH PHUCKOB HEOOXOAMMO Ha
3Tare yJO0CTOBEPEHHUS OMIIMOHA JIETATBHO MPOIUCHIBATh YCIOBHS €T0 pean3aliy,
MEXaHU3M MOATBEPKICHUS HACTYIUICHHs YCIOBHM JIJIsl aKIIeNTa, a TaK)Ke 3apaHee
COTJIACOBBIBATh C HOTAPHYCOM BCE ACHEKThI OYIYyIEro YJOCTOBEPEHUS aKIICTITa.
[Ipy 5>TOM BaXXHO YYUTHIBATH HEOOXOAMMOCTb TMOJYYEHUS OTKa30B OT
MPEUMYIIECTBEHHOIO0 TIpaBa IMOKYNKM OT JPYTUX YYaCTHUKOB OOIIecTBa
OJTHOBPEMEHHO C yJIOCTOBEPEHHEM OIITMOHA U 0e30T3bIBHOM odepThI [10].

IIpu onpeneneHun CpOKOB U OINUMOHHOM TNpPEeMUUM B JOrOBOpPE Ha
3aKJIIOUYEHUE OMIIMOHA BO3HHUKAIOT CYIIECTBEHHBIE CIOXKHOCTH. CpOK SBISAETCSA
CYIIIECTBEHHBIM yCIOBHEM, 0€3 yKa3aHHUs KOTOPOrO JOTOBOP MOKET OBITh MPHU3HAH
HE3aKJIIOUeHHBIM. [Ipu 3TOM eciau CTOPOHBI 3aKIIOYMIIM JOTOBOP, TO CPOK MJis
COBEpIICHMS JCUCTBUW TMIOCJIE€ HACTYIUIGHUS «TPUITEPHBIX» OOCTOSITEIHCTB
SBJIIETCSl CYIIECTBEHHBIM YyCIIOBUEM. BakHO OTMETHUTH, UTO MpPHU OTCYTCTBUH B
JIOTOBOPE CPOKa JJIsl aKienTa 0e30T3bIBHOM O(epThl 3TOT CPOK CUUTAETCS PABHBIM
OJTHOMY TOY.

OCHOBHBIE CJIO)KHOCTU TaK)Xe CBSI3aHbI C ONPEJEICHUEM MPUPOABLl U
NopsZIKa YIjaaThl OMIMOHHOW mpemuu. lIpemMus MokeT paccMaTpHBaThCS Kak
IaTa 3a MpaBoO 3aKJIOYUThH JOTOBOP WM KAaK 4YacTh LIEHbl OCHOBHOTO JIOIOBOPA.
[Tpu 3TOM YacTo BO3HHMKAIOT BOMPOCHI O BO3MOXKHOCTH BO3BpaTa MpPEMUU NpHU
HapylIeHUW  yCIOBUM  OMNIIMOHA  CTOPOHOM, TNPEAOCTABUBIIEH  OILIHOH.
CymiecTBeHHOE 3HAY€HHWE WMeeT TOT (akT, UYTO TPH HOTAPUATHLHOM
yIOCTOBEPEHUH OIIMOHA pa3Mep Tapuda 3aBUCUT OT HAIWYHUS OMIIMOHHOU
IPEMHUHU.

JUJis MUMHUMHU3allMA PUCKOB PEKOMEHIYEeTCsl YeTKO (PUKCHPOBATh B JOTOBOPE
YCIIOBUSI, peaiu3alisl KOTOPhIX SBISETCS TPUTTEPOM IS MCIIOJHEHHS OIIMOHA.
HeoOxoaumo neTalbHO MPOMHUCHIBATh MOPSAJOK OIpeaeseHUs] LIEHbl U pa3Mmepa
OTYYXIaeMOM JI0JIM, @ TaK)KE COIIACOBBIBATH MEXaHU3M KOPPEKTUPOBKH IEHBI C
Y4€TOM PHIHOYHBIX YCIOBUH HA MOMEHT peajn3alii ONIMOHA.

[IpobnemMa NPUHYAUTEIBHOTO HCIOJIHEHHUS OIMIIMOHOB TECHO CBf3aHA C

OTCYTCTBHEM B(I)q)eKTI/IBHBIX MCXAaHHU3MOB 3alllMTLI IIpaB ACPKATCIIA OIIIHOHA. B
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OTIIMYHME OT 3aJI0Ta, TJIe OOPEMEHEHHE PETUCTPUPYETCS B MyOJUYHBIX peecTpax H
OJIOKUPYET BO3MOKHOCTH OTUYXKJICHUSI UMYIIIECTBA TPETHbUM JIUIaM, HHGOPMAIIHS
00 OMIIMOHE HE MOMAJIEKHUT PErUCTpAlMHU. DTO CO3JAET PUCK TOTrO, YTO CTOPOHA,
MIPEIOCTABUBINIASl OMIIMOH, MOXKET TPOM3BECTH OTUYXKJICHHE 0a30BOTO AaKTHBA
TPEThEMY JIUILY 10 MOMEHTA peau3aluy OMIMOHA.

[Ipu HapylieHHH OMNIIMOHHOIO COTJIAIICHHS Jep)KaTellb OIMIIMOHA MOKET
TpebOBaTh TOJBKO BO3MEIICHHUS YOBITKOB M PACTOPXKCHHS COTJAIICHHS, €CIIH
TpeThe JIUIIO He 3HaN0 00 omnuuoHe. Jaxke ecnu yyactHUk OOQO 3aKITI0YUI OMIIMOH
Ha JIOJI0 B YCTaBHOM KalUTaJIe W 3aTeM IPOJajl €€ TPeTheMy JIHILY, JAepKaTeihb
OIMIIMOHA HE CMOXKET UCTPEOOBATh JIONIO, a BIPaBe TPEOOBATH JIUIIb BO3MEIICHHSI
YOBITKOB.

[lepcrieKTUBHBIM pEHIEHUEM JAHHOW MPOOJEMbl MOXET CTaTh CO3JAHHE
CHEIUATBHOTO peecTpa OMIIMOHHBIX COTJIAIICHHM, aHAIOTUYHOTO PEECTPY 3aJI0TOB.
OT0 MO3BOJIUT 00ecTeunTh MyOIUYHOCTh MH(OpPMAIIMK 00 OMIIMOHAX U 3AIIUTHUTD
npaBa ux aepskareneii. Kpome Toro, BaKHO 3aKOHOJATEIHHO 3aKPEITUTh MEXaHU3M
MPUHYIUTEILHOTO HCIOJHEHUS OMNIMOHOB uepe3 CyJ, BKIOYas BO3MOXKHOCTh
ucTpeboBaHusi 6a30BOT0 aKTHUBA Y HEJOOPOCOBECTHBIX MTPUOOPETATEIICH.

B kopriopatuBHOUW cdepe CyHIeCTBYEeT KOJUTU3US MEXIy HOpMaMu 00
JIOTOBOPE HA 3aKJIIOYCHUE OMIIMOHA U TOJIOKEHUSIMHU O MPEUMYIIECTBEHHOM IpaBe
npuodpetenus akiuii u ponei. CormacHo n. 3 cr. 7 @eaepanbHoro 3akoHa «0O0
aKIIMOHEPHBIX OOIIECTBaX», YCTAaBOM HEMyOJWYHOTO OOIIECTBA MOXKET OBIThH
MPETYCMOTPEHO TMPEUMYIIICCTBEHHOE MPABO MPUOOPETCHUS aKIIMOHEpaMHU aKIUH,
OTYYKIAEMBIX [0 BO3ME3IHBIM CACIIKaM IPYTHMMH akiuoHepamu [14].

[Ipu 3akmroueHWH JOTOBOpa Ha 3aKIIOYCHHE OIIMOHA HAa  aKIHUH
HEMyOJIMYHOTO AaKIIMOHEPHOro oOliecTBa TpeOyeTcs COOMI0JeHUe MpPaBUI O
MPEUMYIIECTBEHHON TOKYIKE, €CIM TPENIojaraeTcsa OTUYXKIACHHE AaKIUW II0
BO3ME3JHOM CHAeNKe. OJTO TMOATBEPKIAaeTCA CyAeOHOW MPaKTUKOW, KOTOpas
OTHOCHUT OIIIMOHHBIN I0TOBOP K PA3HOBUIHOCTH MPEIBAPUTEIBHBIX TOTOBOPOB.

JUist perieHnst JaHHOW NpoOIeMbl HAa MPAKTUKE HCIIONb3YETCS CIAEAYFOIIHMA

MCXaHHU3M: IIPpH HOTAPHUAJIBHOM YAOCTOBCPCHHM AaKICIITA OIIIKMOHA APYruc
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YYaCTHHKH OOIeCTBa JOJKHBI TMPEJOCTABUTh HOTApPHAIBHBIE OTKa3bl OT
pealin3alyd CBOETO MPEUMYIIECTBEHHOIO TpaBa MOKYNKH 0JIu. B mpoTtuBHOM
cllydyae JepaTesib OINIMOHA HE CMOXKET MOJY4YUTh IpaBa COOCTBEHHOCTH Ha
TOJIF08.

[IpeacraBnsieTcss 1enecOo00pa3HbIM 3aKOHOAATENIBHO 3aKpPENUTh OCOOBIM
NOPSJIOK pealii3aliy MPEUMYIIECTBEHHOTO MpaBa MpH ONIMOHHBIX CIIETKaX,
IPEeIyCMOTPEB O0S3aHHOCTH MOJIyYEHHUsI OTKa30B OT MPEMMYIIECTBEHHOTO IpaBa
y)K€ Ha JdTamne 3aKIIOYEHHUs OIIMOHHOTO COTJAIICHHUS. DTO IMO3BOJUT HM30€KaTh
CUTyalldd, KOTJa TIOCJIe akKIeNnTa OMNIMOHA €ero WCIOJMHEHUE CTaHOBUTCS
HEBO3MOXXHBIM ~ H3-3a peanu3allid MPEMMYIIECTBEHHOTO TMpaBa JAPYTUMHU
y4aCTHUKaMHU OOI1IeCTBa.

[Ipu peructpamuu mepexoja MpaBa COOCTBEHHOCTH HAa HEIBMKHUMOCTH Ha
OCHOBAaHMM JIOTOBOpa Ha 3aKJIIOYCHHE OIIHUOHA BO3HUKAIOT CYIIECTBEHHBIC
CJIOKHOCTH, CBSI3aHHBIE C OCOOCHHOCTSIMU MPAaBOBOro perynupoBanusa. CoriacHo
JCHCTBYIONIEMY 3aKOHOAATENbCTBY, IS PETHUCTpAllU T[epexoja IpaBa B
Pocpeectp HE00X0AMMO TPEAOCTABUTH IPABOYCTAHABIMBAIONINE JOKYMEHTHI,
MOJITBEPIKIAIONINE BOSHUKHOBEHHE ITpaBa COOCTBEHHOCTH [15].

B cnywae ¢ moroBopom Ha 3akIOUEHHE OIIMOHA BO3HUKAET Mpodiiema
MOATBEP)KICHUSI HACTYIUICHHS yCIOBUM it akmenTta. Pocpeectp TpeOyet
MIPEIOCTABIICHUS JOTIOJHUTEIBHBIX JOKYMEHTOB, MOATBEPKAAIOIINX COOITIOCHNE
MpOLIEyphl peaju3allid OIIMOHA, BKJIIOYAas JIOKA3aTENIhCTBA HACTYIUICHUS
OTJIaraTeIbHbIX YCIOBUM.

Jlns  pemieHus JaHHOM MpoOOJEMBI  IeJeco00pa3HO  3aKOHOJIATENIbHO
3aKpenuTh OCOOBIN MOPSAOK PErHCTpalliU TMEpexoaa MpaB Ha HEABMKUMOCTH IO
OIIIMOHHBIM CIeNKaM. B dacTHOCTH, HEOOXOIUMO OMPEICIIUTh HCUEPITBIBAIOIITHIA
MepeUeHb JTOKYMEHTOB, MPEIOCTaBIsieMbIXx B PocpeecTp, W yCTaHOBUTH UYETKHE
KpUTEPUU TIPOBEPKHU COOJIFOJCHUSI YCJIOBHI ommuoHa. Kpome TOro, BaKHO
PEAYyCMOTPETh BO3MOKHOCTh 3JIEKTPOHHOW PETUCTpaliud TaKUX CHEJIOK C

UCIIOJIb30BaHUEM ITMPPOBBIX cepBricoB Pocpeectpa [16].
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[IpakTnka mokas3piBaeT, u4TO 3(G(EKTUBHBIM PpEUICHHEM MOXKET CTaTh
HOTapUaJIbHOE yIOCTOBEPEHHE AKIIENTa OMUMOHA, YTO IMO3BOJUT MUHUMHU3UPOBATh
PHUCKHU OTKa3a B peructpauuu. [Ipu 3ToM HOTapryc MOXKET B34Th Ha c€0sl PYHKIHIO
MPOBEPKU COOJIIOICHUS] YCIOBHM OMIIMOHA W MOJATOTOBKH HEOOXOJMMOTO TMakKeTa
nokyMeHToB a1t Pocpeectpa [17].

[TonTBep:k/ieHNE BBINOJIHEHUS YCIOBUM OIIMOHA, OCOOCHHO CBSI3aHHBIX C
noctmxennem  KPI,  saBasercs  omHol W3 KIIOYEBBIX  MpodieM B
IPaBOIPUMEHUTENbHONU MpakThKe. COriacHo CyaeOHON MpaKTUKE, BBITOJHEHUE
iy HesbinoaHeHne KPI nomkHo moaTBepkaatbest 0€3yCI0BHBIMU JOKYMEHTAMU,
U3 KOTOPBIX SIBHO CJIEYET HACTYIUJICHUE COIIACOBAHHBIX OOCTOSITENIbCTB.

[Ipu HOTapUaTBbHOM YAOCTOBEPEHUH AKIIENITa ONMIIMOHA HOTAPUYC MIPOBEPSAET
peanbHOCTh HACTYIUIEHUS COTJIaCOBAaHHBIX yciaoBUil. Ecinu nepkarens onuuoHa HE
MOXET IPEAOCTABUTh JOKYMEHTBI, OJHO3HAYHO ITOATBEPKIAIOIINE JTOCTUKEHUE
KPI, HoTapumyc BmpaBe OTKa3aTh B COBEPLICHHMM HOTAPUAJIbHBIX JEHCTBUH.
Hanpumep, B cyqeOHONM MpakTUKE BCTPEUAIOTCS CIydad OTKa3a B HOTapHUAIbHOM
YIOCTOBEPEHUH AKLENTA M3-32 OTCYTCTBUS JOKYMEHTOB, ITOATBEPKIAAOIINX, YTO
OajlaHCOBasg CTOMMOCTbh MPUOOpETaeMOM JOJU HE MPEBBIIIAET YCTAHOBJIEHHBIN B
OILIMOHE MPOLIEHT OT CTOUMOCTH aKTHBOB OOILIECTBA.

JUisg pemieHust TaHHOW MpoOJIeMbl PEKOMEHAYETCsl Ha 3Tare 3aKJIIoueHUs
OMIIMOHA JIETAIbHO MPOIMHCHIBATh METONMKY pacuera U noareepxaeHuss KPI, a
TaK)K€ COIJIACOBBIBATH C HOTApUYCOM IEpeYeHb JOKYMEHTOB, KOTOpbIE OYyIyT
CUMTAThCS HAJUISKAIMM MOJATBEPKACHUEM JOCTHXKEeHUS nokazareneid. Hanpumep,
€CIM pedyb HAET O NPHUBJICUCHUHU YHUKAIBHBIX IMOJb30BaTENEH, HEOOXOIUMO
OTIPEAETUTh METOJIMKY UX IMojcUYeTa U POpMY TOKYMEHTAILHOTO MOITBEPKICHUSI.
[Ipu stoM KPI nomxHbl OBITH CHOPMYIMPOBAHBI TaKUM O0pa3oM, YTOOBI
UCKJTFOUYNTh BO3MOYKHOCTD X JBOSIKOTO TOJKOBaHus [18].

CyneOHasi mpakTUKa JEMOHCTPUPYET HEOJHO3HAYHBIA MOAXOJA K BOIPOCY
OPUHYAUTEIBHOTO 3aKJIIOUEHHUs] JOTOBOpa JOroBOpa Ha 3aKIIIOUYEHUE OMIMOHA.
KitoueBoii mpo0aemMoil OCTaeTCsi OTCYTCTBHE €IMHOOOPA3HOTO MOAX0Ja CYIOB K

NpHUpoOaA€C OIIIMUOHHOTI'O 00s13aTeNILCTBA.
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CornacHo mno3unuu ApbOutpaxkHoro cyaa Bomro-Bsitckoro oxpyra B
[TocranoBinenun ot 23 ceutsiops 2015 r. Ne ®O01-2658/15 mo memy No A31-
7898/2014, oniyoH Ha 3aKIIOYEHHE JIOTOBOpA CO3JAaeT JJIs MpOJaBIia OMIIMOHA
00513aHHOCTH 3aKJIIOYUTH JIOTOBOP MO TPEOOBAHWIO MOKYIATENS OIMIIMOHA, 332 YTO
MpoJiaBell TMOJy4YaeT OMpPEAeNIEHHOE BO3HArpaXkJIeHue (OMIUMOHHYIO IPEMHUIO).
JlaHHas Mo3uUUs TOATBEPKAAET BO3MOMXKHOCTh NPHUHYIUTEIBHOTO 3aKIFOUCHUS
noroBopa uepe3 cya [19].

Oco0yt0 CIIOKHOCTh MPEJICTABISIOT CiIy4dau, KOTJia MPeIMETOM OIIIHMOHA
apigercs noas B OOO. Ha npakTuke BO3HUKAIOT MPOOIEMBbI MPUHYIUTEIBHOTO
UCIIOJHEHUSI, €CJIW CTOpOHA, TMPEIOCTABUBINAS ~OIIMUOH, YKJIOHSETCA OT
3aKJIFOUYEHHS] OCHOBHOTO JIOTOBOPA.

Jlns perieHus: TaHHOW MPOOIEMbl HEOOXOAUMO 3aKOHOAATEIBHO 3aKPENUTh
MEXaHU3M [PUHYAUTEIBHOTO HCIOJIHEHUS OILHMOHA 4Yepe3 Cyl, BKIIOYas
BO3MO>XHOCTh BBIHECEHUSI PEILICHHS, 3aMEHSIOIIET0 BOJIEU3bSIBICHUE CTOPOHBI Ha
3aKJII0YEHUE OCHOBHOI'O JIOTOBOPA. DTO MO3BOJUT O0ECHNEUUTh PEATIbHYIO 3aIUTY
paB JepKaTelis OMIMOHA U MOBBICUTH 3(PPEKTUBHOCTH JAHHOTO MHCTPYMEHTA B
rpa’kJaHCKOM 000poTe.

J11st perieHust BBISIBIICHHBIX MTPO0OeM HE00XO0IUMO:

1. B cratee 429.2 TK P® nHeobxoaumo 3akpenuTh 0a30BbIE MOJIOKEHHUS O
dbopme U coiepKaHUM aKilenTa OMIMoHa. AKIIENT JO0JKEH ObITh COBEPIIEH B TOM
ke ¢opMe, YTO U OIIUOH, COJEPKaTh OJHO3HAYHOE BOJICU3BSIBICHUE O
peanuzaiuy IMpaa IO OMNIMOHY, a TaK)Xe BKJIIOYATh YKa3aHWE Ha OIIMOHHOE
COTJIallIEHHE, BO UCTIOJHEHUE KOTOPOT'O OH HAIPABJISIETCS.

JleTanpHOE pEryJIMpPOBaHUE MPOUEAYPHl AaKIENnTa CIEAYeT 3aKpenuTh B
ornenpHON maBe 'K P® «OcoOeHHOCTH MCIOJHEHUS OIMIIMOHA Ha 3aKJII0YEHUE
I0TOBOpa». B Hel HeoOXoauMo NPeIrycCMOTPeTh TMOPSIAOK HaIMpaBlICHUS U
MOJYYEHHs] akilenTa, MpaBuUja ONPEICICHHs] MOMEHTa €ro IMOJy4YeHHs,
MOCJIEJICTBUSI HECOONIOIeHHUsT TpeOoBaHU K (oOpMe U COAEPKAHUIO, a TaKKE

0COOEHHOCTH AKICIITa 411 OTACIIbHBIX BUJOB OIIIIMOHOB.
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st onmmonoB B oTHomieHuu goiied B OOO cnernuanbHbie MpaBmia 00
aKienTe 1enecoobpazHo BKIOUMTH B 3akoH 00 OOO. B Hux cnemyer
JETANU3UPOBaTh TMOPSAOK HOTAPUAIBHOIO YIOCTOBEPEHHS aKIEINTa, CPOKU
HAIpPaBJICHUS! HOTApUYCOM H3BEIICHUN U TMEPEYEeHb TOKYMEHTOB, HEOOXOJIMMBIX
JUISL  yIOCTOBEpEHHs  akienTta. Takas CTpyKTypa TMO3BOJIUT  CHCTEMHO
yperylupoBaTh  NPOLEAYpPY  aKIenTa OIIMOHA Ha  Pa3HbIX  YPOBHSX
3aKOHO/IaTEJIhCTBA C YUETOM CNEeUU(DPUKN KOHKPETHBIX MPAaBOOTHOIICHUH.

2. JIns pemieHust NpoOIeMbl HCIIOJHEHUS 10TOBOPA Ha 3aKJIFOUEHUE OIMIMOHA
npyu OAaHKPOTCTBE OJHOM M3 CTOPOH HEOOXOAMMO BHECTH psIi M3MEHEHUU B
3aKOHOJATEIBCTBO O OaHkpoTcTBe. [Ipeasaraercss BBeCTH 00S13aHHOCTD JTOKHHUKA
packpbIBaTh MHGOPMAIIMIO O 3aKIIOYEHHBIX JIOTOBOpPaX Ha 3aKJIIOUYEHHE OMIIMOHOB
B paMKax MpoueAypbl OAHKPOTCTBA. DTO MO3BOJIUT BKJIIOYUTH MIpaBa TPEOOBAHUS
10 TAKUM OINIIMOHAM B KOHKYPCHYIO Maccy.

MexaHu3M peanu3aiuu ONMIMOHOB B OAHKPOTCTBE MOYKET ObITh OCHOBAaH Ha
OLICHKE WX PBIHOYHON CTOMMOCTH HE3aBHUCHUMBIM OLEHIIMKOM C TOCIEIyroUIei
npogaxkel Ha Toprax. [Ipu 3ToM HeoOX0IUMO NMPEAYCMOTPETh MPABO KOHKYPCHOTO
YIOPABJISIFOIIETO OTKA3aThCsl OT UCIIOJHEHMSI OMIIMOHA, €CJIH €0 Peanu3alus MOKET
MPUYUHATH YOBITKU JOJKHUKY WU KpeauTopaM. B ciydae oTkaza oT HCHIOTHEHUS
OIIIMOHA JIePKaTeNb JOJIKEH MOJyUYUTh NMPABO HA BKIIIOYEHHE CBOMX TPeOOBaHMUI B
peectp TpeboBaHUMN KPEeIUTOPOB.

BaxxHo Take yCTaHOBUTH OCOOBIN MOPSAJOK MCIOJHEHHUS OIMIMOHOB, CPOK
peanu3aluuy KOTOPbIX HACTYIAET B X0Jie mpolenypbl 6ankporctBa. [Ipeqnaraercs
PEAYCMOTPETh BO3MOKHOCTh MPOJJICHUS CPOKA peaiu3alliy ONIMOHA Ha TIEPHO/]
MPOBEICHUs TPOIEAYPhl OAHKPOTCTBA, HO HE Oojee YeM Ha OJUH TOM. ITO
MO3BOJUT COXPAHUTh OajaHC HHTEPECOB JEpKaTels OINUHUOHA U KPEAUTOPOB
JOJKHHKA.

3. st apdexTuBHOTO coueTaHus JOTOBOpA Ha 3aKIIOUEHHE OIIIMOHA C
MPEUMYIIIECTBEHHBIM TIPaBOM IMpejjiaraeTcss 1onojHuTh cT. 21 3akona 06 OO0
MOJIOXKEHUEM O TOM, YTO IPU HOTApUAIBHOM YAOCTOBEPEHUHU aKIENTa OINLKOHA

Apyrue Y4aCTHUKHN 06H_ICCTB3 JOJIDKHBI npeaoCTaBUTb HOTapHaJIbHO
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YIOCTOBEPEHHBIE OTKa3bl OT peaju3alydd MPEUMYIIECTBEHHOIO IpaBa. ITO
MO3BOJIUT M30€KaTh CUTyaIlMH, KOT/Ia MOCIe aKIEenTa OMIIMOHA €r0 HCIIOJIHEHUE
CTAHOBUTCS HEBO3MOXHBIM M3-3a pealM3ali IPEUMYIIECTBEHHOIO IpaBa
JIPYTMMH y4aCTHUKaMU OOIIECTBA.

Kpome Toro, 1enecoo0pa3Ho MperycMOTPETh B 3aKOHE BO3MOYKHOCTH IS
YYaCTHUKOB OOLIECTBA 3apaHee OTKA3aTbCsi OT MPEUMYIIECTBEHHOIO IpaBa B
OTHOUIEHWM  KOHKPETHBIX  OINUHWOHHBIX  COIVIAIUEHWH  IyTEM  BHECEHHS
COOTBETCTBYIOIIMX IOJIO)KEHUH B ycTaB oOmiecTBa. JTo0 o0OecneduT OOoJbIIYIO
TMOKOCTh MPU CTPYKTYPUPOBAHUM OINUMOHHBIX CHEJIOK H MOBBICUT HX
MPUBJIEKATEIbHOCTh KAK HHCTPYMEHTA KOPIIOPATUBHOTO YIIPABIICHHUS.

4. Ina 3¢ppexTuBHON perucrpanuu rnepexoja MpaB Ha HEJBUKUMOCTb I10
JIOTOBOPAM, 3aKJIIOYEHHBIM BO HCIIOJHEHHE OIIMOHA, HEOOXOJUMO YCTaHOBUTH
CJIEIyIOIME CHEUAIbHBIE MPaBWiIa. B mepByro o4epelib, CIEAyeT IPELYCMOTPETh
YIPOLIEHHBIN MOPSIIOK PErHCTpalid, IIpU KOTOpoM PocpeecTp nmpoBepsieT TOIbKO
(bakT HaIM4Ms OMIIMOHHOIO COTJIAIICHUS U COOIIOJIEHUE MPOILEAYPhI €r0 AKIENTa.
OT0 MO3BOJIUT U30€KaTh MOBTOPHOM MPOBEPKU BCEX JOKYMEHTOB, KOTOPBIE YK€
OBLIIM MPOBEPEHBI IPU PETUCTPAIITN OCHOBHOI'O JIOTOBOPA.

Takke Ba)XKHO YCTAHOBUTH HCUEPIBIBAIOLIMI IEPEYEHb JOKYMEHTOB IS
pEerucTpalyy, BKJIIOYAIOMIMNA: OMIIMOHHOE COTJIAllleHHe, JOKYMEHT 00 akIente
OMIIMOHA, TOKYMEHTHI, MOATBEPKIAOIINE HACTYIJIEHUE YCIOBUM ISl pean3aiuu
onuuoHa. IIpu 3ToM HEOOXOAMMO 3aKPENUTh COKPAILIEHHBIE CPOKH PETUCTPALIUU —
He Ooznee 5 paboumx AHEH ¢ MOMEHTa MOJA4YM JIOKYMEHTOB, YYUTHIBas, UTO
OCHOBHAsl TPaBOBasi HKCIEPTU3a YyXke Obla MPOBEJCHA Ha 3Tale PErucTpaluu
OINLIMOHHOT'O COTJIALIEHUS.

LlenecooOpa3Ho MNpeaycMOTPETh BO3MOXKHOCTb  AJIEKTPOHHON — MOJa4H
JIOKYMEHTOB Ha PEruCTpaIfio yepe3 JUUHbIN KaOuHEeT mpaBoobagaTesns Ha cailte
Pocpeectpa ¢ ucnonb30BaHWEM YCHUJICHHOW KBATM(DUIIMPOBAHHOW AJIEKTPOHHOMN
HOJMUCH. DTO YNPOCTUT MPOLELYPY PETUCTPALMU U COKPATUT BPEMEHHBIE

3aTpaThbl CTOPOH.
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5. Mexanu3m ormpeneneHus 1 GUKCAUU OMIIMOHHOW MPEMUH B IOTOBOPE Ha
3aKJII0YEHUE ONIMOHA JOJDKEH YYHUTBIBATh HECKOJBKO KIIFOYEBBIX aCHEKTOB.
OnuuoHHass TmpeMus TNPENCTaBlIsAeT Cco00M  CaMOCTOSITEIbHOE  BCTPEYHOE
IPEIOCTABICHUE 3a IPABO 3AKIIOYUTH JOTOBOP M HE 3AaCUUTHIBAETCA B CYET
IJIaTEXEW MO OCHOBHOMY JoroBopy. IIpm 3TOM OHa He MOIIEKUT BO3BpATY B
Clly4yae, €CII JIep)KaTellb OINIMOHA HE PEAIU3yeT CBOE NpPaBO Ha 3aKIKOYEHUE
JIOTOBODA.

Jlist ompeneneHus pasMepa ONIMOHHOM MPEMUU HEOOXOIUMO YUHUTHIBATH
CPOK JI€WCTBHS OMIMOHA, KOTOPHIA MO YMOJIYAHHUIO COCTABIISIET OJUH TOJ, €CIH
MHOE HE MPETYCMOTPEHO JIOTOBOPOM MJIM HE BBITEKAET U3 €ro cyuiecTsa. [Ipu atom
CPOK HMMEET IpPECEKaTEIbHbII XapaKTep I0roBOpa €ro HMCTEYECHHE MNPEKpPAIAET
IpaBoO HA aKIENT.

B oTHOLIEHHHM HANIOrOBOTrO y4eTa ONIMOHHON NMPEMHUU CIEAYET OTMETHUTb,
YTO PacxoJibl Ha €€ YyIUIaTy AOJDKHBI YYUTHIBATHCS B TEUEHHUE CPOKA JIEWCTBUA
JIOTOBOpAa MpPU  YCIOBUU HUX COOTBETCTBHUS KPUTEPUSIM  SKOHOMHYECKOU
00OCHOBAaHHOCTU M JJOKYMEHTAJIbHOIO OATBEPKAeHUs. Eciiu 1oroBop B Utore He
OyJeT 3aKJII04EH, YIJIaueHHAasi IPEeMUs BCE PAaBHO MOXKET OBbITh yYTEHA B pacXxo/ax,
MOCKOJIbKY Ha MOMEHT €€ YIUIaThl Y KOMIAaHWU ObUIO HaMEpEeHUEe 3aKIIOYUTh
JIOTOBOP, W JAHHBIM pacxo]] ObLI MPOU3BEJCH B IENAX MPEANPUHUMATEIHCKON
NEeSATEITbHOCTH.

Taxum 06pazoM, COBEPILIEHCTBOBAHHE MPABOBOIO PETYIMPOBAHUS 10TOBOpA
Ha 3aKJII0YEHUE OMIIMOHA TPeOYyeT KOMIUIEKCHOTO MOAX0/1a. DTO MO3BOJUT CO3/aTh
3G (}EKTUBHBI MEXaHW3M 3allMThl TpaB CTOPOH OMNUKUOHHOTO COTJIALICHUS,
o0ecCreyuTh MPO3PavyHOCTh MPOIEAYPHl €ro HUCHOJHCHUS W MUHUMHU3UPOBATH
pUCKHM 370ynoTpeOneHuil. B pesynpTaTe 0OrOoBOp Ha 3aKIOYEHUE OMNIMOHA
CMOXET CTaThb HAJEKHBIM HMHCTPYMEHTOM CTPYKTYPUPOBAHHUS  CJIOKHBIX
KOMMEPUYECKUX CJENIOK, OCOOEHHO B cdepe KOpPHOpPaTUBHBIX OTHOLICHHH U

HHBGCTHHHOHHOﬁ JACATCIBHOCTH.
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3akJIroueHue

B pesynbraTe mpoBEAEHHOIO MCCIEIOBAHUS MOXHO CHENATh Psii BaKHBIX
BBIBOJIOB O IIPaBOBOM MPHUPOAE, OCOOEHHOCTSIX U MPAKTUKE MPUMEHEHHUS J10r0BOpa
Ha 3aKJIF0YEHHUE OIMLKMOHA B POCCUIICKOM IPakIaHCKOM IIpaBe.

[Ipexxne Bcero, JOroBop Ha 3aKIOYEHHE OIIMOHA MPEACTABISAET COOOM
YHUKAJIBHYI0 TPABOBYI0 KOHCTPYKIHMIO, COYETAIOLIYIO0 3JIEMEHTBHI pa3JInYHBIX
JIOTOBOPHBIX TUNOB. Ero Kito4eBOl OCOOEHHOCTBIO SBIISETCS MPEAOCTaBICHHE
OJTHOM CTOpOHE (Aep KaTelo OMIMOHA) MPaBa 3aKIIYUTh OINPEIEICHHbBIN JOTOBOP
C JApyrol CcTOpoHOM (JIMIIOM, TMPEIOCTAaBUBIIMM OIMOH) Ha 3apaHee
COIJIaCOBaHHBIX YCIIOBUSX.

AHaM3 MPaBOBOW NMPHUPOABI TOrOBOPA HA 3aKJIKOYEHHE OINIHMOHA MOKa3all,
YTO OH UMEET YEPTHI KAK IIPEABAPUTEIBHOTO JOTOBOPA, TaK U YCIOBHOMN caenku. C
IpeIBapUTEIbHBIM JOTOBOPOM €ro COJIMKAET HAIPaBICHHOCTb HA 3aKJIIOUYEHUE
OCHOBHOIO J0ropopa B Oyaymem. OgHako, B OTJIMYME OT MPEIBAPUTEIBHOTO
JIOTOBOpa, OOS3aHHOCTb 3aKJIIOUYUTh OCHOBHOH JOrOBOP BO3HUKAET TOJIBKO Y
OJTHOW CTOPOHBI.

BaxHOI1 XapaKTEpUCTUKON TOroBOpa Ha 3aKIIOUYEHHE OIIMOHA SIBIISIETCS €T0
BO3ME3JHOCTh. OINUMOHHAsA NpeMUs, BbIIIAYMBAEMas JEp’KaTeIEM OILHOHA,
NPEACTaBIAET COOOMl CaMOCTOATENbHOE BCTPEYHOE MNPEJOCTABICHHE 3a IPABO
3aKJIFOYUTh OCHOBHOM JIOTOBOP.

HccnenoBanue BBISABWIO CYLIECTBEHHBIE YCIOBHS JI0TOBOpA Ha 3aKIOYEHUE
OMIIMOHA: MPEJIMET OCHOBHOIO JIOTOBOPA, CPOK JEWCTBHS OMNIMOHA, OMIIMOHHAS
npemus (€ciau NpeayCcMOTpeHa), NOPSAAOK 3aKI0YEHUsT OCHOBHOI'O JI0rOBOpa, LIEHa
OCHOBHOTI'O JJOTOBOPA WUJTU TIOPAZIOK €€ ONpeIeIeHHUS.

Oco6oe BHUMaHME B paboTe ObLIO yAEIEHO aHAIU3Y MOPSAAKa 3aKJIIOUECHUS U
WCIIOJIHEHHSI JIOTOBOPA HAa 3aKJIFOYEHHE ONIMOHA. YCTAaHOBJIEHO, YTO IPOLECC
3aKJIFOUEHUS BKJIIOUAET HECKOJIBKO ITAroB: MPEAJOTOBOPHAs CTaAus, TOATOTOBKY
U COIVIACOBAHHME INPOEKTa JOrOBOpAa, €ro MOANKMCAHWE W YIUIaTy OINLMOHHOMN

IpEMUH.
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B xome wuccnenoBaHus OBUIM  BBISBICHBI  AKTyaJdbHBIE MPOOJIEMBI
MPUMEHEHUST JIOTOBOpa HA 3aKIIOYCHUE OIIHMOHA B POCCHUICKON MpaKTHKE,
BKIIIOYasi ~ HEOMPENESICHHOCTh B BOMpOCax  KBamU(UKAIMH  JIOTOBOPA,
HEJIOCTATOYHYI0  pa3pabOTaHHOCTb  CYJAeOHOM  MPaKTHUKH, CJI0’KHOCTH
UCTIOJIb30BaHUS OMIIMOHHBIX MEXaHN3MOB B KOPITOPATUBHBIX OTHOIICHHUSX.

Hecmotpss Ha cymecTBymommue MpoOIeMbl, TEPCIEKTUBBI Pa3BUTHUS
MHCTUTYyTa JIOTOBOpa Ha 3aKIIOYEHHWE OINIMOHa B POCCHUHUCKOM IpaBe
MPEACTABIAIOTCS BeCbMa OOHAJCKUBAIOIIMMHU. OTOT HWHCTPYMEHT 00J1agaeT
3HAYUTEIBHBIM ITOTEHIIMAJIOM ISl CTPYKTYPHUPOBAHUS CJIOKHBIX KOMMEPUYECKHX
OTHOIICHUI W YMPABICHHUS PHUCKAMU B pa3IMYHBIX chepax HKOHOMHYECKOU
NeSTETLHOCTH.

JlanpHEWIIee pa3BUTHE OSTOTO HWHCTUTYTa TPeOyeT COBEPIICHCTBOBAHMUS
3aKOHOJIATEIBLHOTO PEryJIUPOBAHMS, PA3BUTHS CYIEOHOW MPAKTUKH, pa3pabOTKU
3G ()EKTUBHBIX MEXaHU3MOB 3allUThl IPaB CTOPOH M ajanTaliud IPaBOBOTO
PETYIMPOBAHUSI K UCTIOJIb30BAaHUIO HOBBIX TEXHOJOTHH.

B 3akmrouenue ciemyeT OTMETUTh, YTO JOTOBOP Ha 3aKIIOUYEHHE OMIIMOHA
SBJIICTCSI BaXXHBIM HWHCTPYMEHTOM B apceHaje COBPEMEHHOTO IOpUCTAa U
npeanpuHuMarens. Ero rpaMoTHOe MCIoJib30BaHUE MO3BOJISIET CO3/1aBaTh TMOKUE
JIOTOBOPHBIE KOHCTPYKIIUH, YYUTHIBAIONIME WHTEPECHl CTOPOH B YCIOBHUAX

HEOIPEAEIEHHOCTH U U3BMEHYMBOCTU PHIHOYHON KOHBIOHKTYPHI.
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