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AHHOTALUA

IIpuroBop cyza MOKHO OXapakTE€pHU30BATH KaK pe3yJbTaT pealn3aivu
nporeccyaTbHON (DYHKIIMH Cy/Ia MePBOM M BTOPOM WHCTAHIIUNA IO PACCMOTPEHHIO U
pa3perieHnio yrojoBHOTO Jefia 1Mo cymecTBy. /laHHas mpuumHa 00yclaBiIuBaeT
MOBBIILICHHBIN U HE YracarolIMid HHTEPEC COBPEMEHHBIX UCCIEA0BATENIEN K JAaHHOU
teMe. OHAKO, HECMOTPSI HA MOBBIIICHHBIM MHTEPEC, BaKHO YUYHUTHIBATh, YTO 3a
nocJieiHee BpeMs npodiieMaTka MPUroBopa cyja Kak akTa mpaBoCyAUs OCOOECHHO
aKTyaJM3UpOBAJIACh 10 TMPUYMHE JONOJHEHWA U W3MEHEHHI, BHECEHHBIX
3aKOHOJATENIEM B YTOJOBHO-TIpOLIECCYaANIbHBIN KoJieke Poccuiickon denepanuu.

AKTYaJIbHOCTh TEMBI 3aKJIFOYAETCS B CYIIIECTBOBAHUM MPOOJIEMHBIX aCTIEKTOB
MOCTAaHOBJICHUS 3aKOHHOI'O M1 00OCHOBAHHOI'O MPUTOBOPA CY/1a, YTO OJTHOBPEMEHHO
SBJSIETCS MOOYAUTETbHBIM MOMEHTOM [iJIi  KOMILIEKCHOTO  HCCJIeIOBaHUs
IPUTOBOpA KaK aKTa MpaBOCYHUs, BHIPAOOTKHU MyTEH NPEOI0ICHUS CYIIECTBYIOIIUX
npo0OJieM B TaHHOW 00JIacTH.

B kagectBe 1€MW BBIMYCKHOW KBaJIU(DUKAIIMOHHOW palbOTHl 3asBIEHO
BBISIBJICHUE TEOPETUYECKUX U TMPAKTHUYECKUX MpoOJieM MpUroBopa Kak akTa
IPaBOCYIUSI.

3agauv JAHHOT'O MCCJIEAOBAHUS 3aKJIOYAIOTCA B MCCIEAOBAaHUU NPUTOBOpA
KaK CyJeOHOTO pelieHus, OnpeeIeHU 0COOCHHOCTEW OCTaHOBIEHUS IPUTOBOPa
Cyla, BBISBIGHUM TPOOJEMHBIX aCIEKTOB TIIOCTAHOBJICHUS 3aKOHHOTO U
000CHOBaHHOTO MTPUTOBOPA U BHIPAOOTKH MYTEH UX MPEOAOICHUS.

CtpykTypa BBIIYCKHOW KBadU(UKAIIMOHHONW pPabOTBI  COOTBETCTBYET
MTOCTABJIEHHBIM LIEJISIM U 3a]1a4aM U COCTOMT W3 BBEACHUS, TPEX TJIAB, PA3/ICIICHHBIX
Ha maparpadbl, 3aKJIFOUEHHUs, CIIUCKA UCTIONB3yEeMON JTUTEPATYPHI U UCIIOIH3YEMBIX

HNCTOYHHKOB.
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BBenenue

AKTYyaJqbHOCTh TEMbl HacTOSAUIEH paOOThl, MOCBSALIEHHON HCCIEIOBAHUIO
IPUTOBOpA KaK aKkTa NpaBoCy/us, 0O0YCIaBIMBAETCS TEM, YTO OCHOBOMOJIArAIOIINM
3JIEMEHTOM COBPEMEHHOT' 0 JIEMOKPATHYECKOI0 TOCYIapCTBa, KOTOPOE U BHICTYIIAET
B KaueCTBE€ OCHOBAa KOHCTUTYLIMOHHOIO cTposi Poccuiickonn denepanuu, sSBIsIETCA
3¢ (}eKTUBHO BBICTpOEHHAs cucTeMa TpaBocyaus. Tpancdopmaiivs HHCTHUTYTOB
cyne6Hoit Biactu B Poccuu, B YCIOBHSIX MNPOAOKUTEIBHOIO JICUCTBHUS,
CYILIECTBEHHBIM 00pa30M 3aTpoHyjla HE TOJBKO CyAeOHOE YCTPONCTBO, HO H
HEITOCPEACTBEHHO JEATENBHOCTh CY/IOB IO PACCMOTPEHHUIO M PA3PELICHUIO JEIL.
JlaHHbIN BBIBO/T MMOATBEPKAAET WHULIMAPOBAHHOE 3aKOHOJIaTEIEM
pedbopMUpoBaHKE CYAONPOU3BOJACTBA C YYacCTUEM MPUCSKHBIX 3acelaTeliei,
KOTOpOE€ HaxoauT oTpaxkeHue DenepanibHOM 3akoHE OT 23.06.2016 Ne 190-D3 «O
BHECEHHM HW3MEHEHHW B YTOJOBHO-TIPOLUECCYAIIbHBIM KOAEKC B CBS3U C
paciIMpeHHeM MPUMEHEHHS MHCTUTYTA TPUCSHKHBIX 3acemarerciiy [27].

IIpuroBop cyza MOKHO OXapakTE€pHU30BaThb KaK pe3ysbTaT peain3aluu
npoleccyabHON (QYHKIIMH Cy/Ia MEPBOM U BTOPOM MHCTAHIIUIA TTO PACCMOTPEHHIO U
pa3perieHnio yrojoBHOrO Jejia Mo cyuiecTBy. JlaHHas mpuurHa 0O0yCIliaBlIMBAeT
MOBBIIIEHHBIN U HE Yracarolluil UHTEPEC COBPEMEHHBIX MCCIIE0BATENEH K JTaHHON
teme. OIHAKO, HECMOTpPSI HA TOBBILICHHBIN MHTEPEC, BAXKHO YUYUTHIBAThH, YTO 34
nocJyieiHee BpeMsi Tpo0IeMaThKa MPUroBopa Cyjia Kak akTa npaBoCcyausi 0COOCHHO
AKTyaIM3WpoBaiach MO TNPUYUHE JOMOJHEHUW M U3MEHEHWH, BHECEHHBIX
3aKOHOJIATENIEM B YTOJIOBHO-IIPOLIECCYalbHbI Koaekce Poccuiickonn depepannm.
3nech Ke CleAyer OTMETUTh W O TMPUHITOM TOCYJapCTBOM MpPOrpamme,
OpPUEHTUPOBAHHON Ha TMOBBIIIEHUE OTKPHITOCTH TnpaBocyaus (DeaepasibHas
neneBast nporpamma «Pazsurue cynedHoit cuctemsl Poccuu na 2013-2024 ronbi»)
[28].

Mexnay TeMm, MPOCIECKHUBAIOIINECS  ONPEAEICHHO  MOJOXUTEIbHbIE
TEHJCHIIMU B 001acTH pehOpMHUPOBAHUS CYIONIPOU3BOICTBA, CYIIECTBYIOT Ha (pOHE

HHU3KOI'O JOBCPHA pOCCPIﬁCKHX IrpaxxaaH K OCYIICCTBJIICHUIO IIPaBOCYANA, YTO MOXKCT



OBITb OOYCJIOBJICHO TI0 TPUYMHE CYIIECTBOBAHUS MPOOJEMHBIX aCIEKTOB
TIOCTAHOBJICHHUS 3aKOHHOTO M 00OCHOBAHHOT'O IPUTOBOPA.

CymiecTBoBaHHE TIPOOJIEMHBIX aCMEKTOB ITOCTAHOBJICHHSI 3aKOHHOTO U
000CHOBaHHOTO TIPUTOBOpPA CyJa, SBISETCS MOOYAUTEIHHBIM MOMEHTOM JIJIS
KOMIIJIEKCHOTO MCCJICOBAHMS TIPUTOBOPA KaK aKTa MPABOCYAUS, BEIPAOOTKHU MyTei
IIPEOJIONICHUS CYIIECTBYIOIIUX MPOOJIEM B JAaHHOK 00JIaCTH.

B kadectBe 1enu OakamaBpckoil  paOOTHI  3asiBJICHO  BBISBIICHUE
TEOPETUYECKHUX U MPAKTUUECKUX MPOOJIEM MPUTOBOPA KaK aKTa MPABOCYIUSI.

[locTaBineHHass B HacToseld paboTe IeNb Ompeaenser HeoOXOIUMOCTh
pElIeHHs CIEYIONIUX 3aa4:

— paccMOTpeTh MPUTOBOpP CyJa B TEOPETUYECKOM M HCTOPUYECKOM

aCIeKTax;

— paccMOTpeTh 3HAUYEHME MPUTOBOpA Cylla Yyepe3 MPU3MYy OCYILIECTBICHUS

TIPABOCY/IHS;
— muddepeHIIpoBaTh BHJBI MPUTOBOpPA CYJa, BBIJICIMB OCHOBAaHUS WX
TIOCTAHOBJICHUS;

— TPOBECTH KOMILUICKCHBIN aHAJIM3 CBOWCTB ITPUTOBOPA Cy/1a KaK CyeOHOTO

pEIICHMS;

— TIPEACTaBUTH OOITUI TOPSAIOK MTOCTAHOBIICHHUS IPUTOBOPA;

— TIPEACTaBUTH NIOCTAHOBJICHNE ITPUTOBOPA B CY/IC C YIaCTHEM MPHUCIKHBIX

3acegarTesici;

— ONpeAeTuTh OCOOEHHOCTH IIOCTAHOBJIEHUS IPUTOBOpPA IPU OCOOOM

nopsJIKe CyAeOHOro pa30upaTesibCcTBa;

— Ha OCHOBE BBISBJICHUSI IPOOJICMHBIX aCIIEKTOB TOCTAHOBJICHHUS 3aKOHHOT'O

¥ 000CHOBAHHOT'O MPUTOBOPA, BEIPAOOTATh MYyTH WX MPEOAOICHUSI.

OOBEeKTOM  WCCENOBaHUs  BBICTYHAlOT  OOIIECTBEHHBIE  OTHONICHUS,
CBSI3aHHBIE C pa3pelIeHHEe YrOJOBHOTO Jiejla MO CYIIECTBY W TMOCTaHOBIICHUEM
3aKOHHOTO U 0OOCHOBAHHOT'O MTPUTOBOPA.

[IpenmeToM ucciaenoBaHus SBISIIOTCS MTPOOJIEMHBIC ACTIEKThI TOCTAHOBIICHUS

3aKOHHOTI'O 1 00OCHOBAHHOI'O IIpUroBopa Cyaa U IIyTU UX IIPCOAO0JICHUA.
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TeopeTuueckyro OCHOBY MCCIEIOBaHUS COCTABWIIM TPYHbl OTEUECTBEHHBIX
aBropoB: O.1. Annpeeson, A.W. bactpeikuna, A.B. bynunon, A.B. ['punenko,
I''1. 3aropckoro, A.A. KpeimoBa, A.H. Yammnaa 1 MHOTHX IpYTHUX.

HopmaruBHas 0a3a uccienoBaHMs NPEACTaBIEHA B BHJE HOPM YIOJOBHO-
IPOLECCYAIBHOIO 3aKOHOIATENbCTBA.

Merononoruss  HACTOSAIIErO0  MCCIENOBAaHHUA  IIPEJICTaBIIEHA CHUCTEMOM
00IIeHay4YHbIX U CHEIaIbHO-HAYYHbIX METO0B, KOTOPbIE BEIOpAaHbl HA OCHOBAaHUU
TEMbl HAYYHOI'O UCCIIEA0BaHUs, ONPEACIICHHOMN LIEJIBbI0 U IIOCTABIECHHON B CBSI3H C
Hel 3a1ad.

B Hacrosmiem uccie10BaHuy IPUMEHSIINCH CIEAYIOLIUE METObI: HCTOPUKO-
IPABOBOM METO/, KOTOPHIM MPEIOCTAaBUI BO3MOKHOCTh MPOBECTH HCCIIEAOBAHUE
OPUrOBOpa Cyla KaK MPOLECCYyaIbHOTO akTa CKBO3b MPU3MY HCTOPUU U
COBPEMEHHOCTH; KOMITAPATUBUCTCKUM METOJl, MO3BOJMBIIMI OOBEKTHUBHO U
BCECTOPOHHE  MMOJAOWTH K  AaHAIM3y HOPM  YIrOJOBHO-IIPOLIECCYaTbHOT O
3aKOHOJATENbCTBA [0 BOIPOCAM OCOOEHHOCTEN ITOCTAHOBIIEHHS NPHUIrOBOpa B
OTEYECTBEHHOM CUCTEME YrOJIOBHOI'O CYIOIPOU3BOCTBA.

Kpome Toro, B HacToseM JUCCEPTALMOHHOM HCCIIEN0BAHUH, IPUMEHSUINCH
TaKMe€ METOAbl KaK CTaTUCTMYECKUH M KOHKPETHO-COLIMOJIOTMYECKHUH,
no3BoJisitonue 0osiee OOBEKTUBHO M B3BEILIEHHO OLIEHUTH MPOOJIEMHBIE ACHEKTHI
MOCTAHOBJIEHHUS 3aKOHHOTO 1 00OCHOBAHHOI'O IMPUT'OBOpPA CY/Ia.

COBOKYITHOCTh ~ BBIILIEPACCMOTPEHHBIX METOIOB OblJla NpPUMEHEHa BO
B3aMMOCBSI3H, YTO IO3BOJWJIO JOCTATOYHO OOBEKTUBHO, MOJIHO M BCECTOPOHHE
NOJOMTH K BONPOCY HCCIEAOBAaHUS NPUrOBOpa Cyda Kak HWTOMOBOrO H
IPOLECCYAIBHOIO aKTa.

JlanHas paboTa COCTOMT W3 BBEIEHUS, TpPEX TJIaB, pPA3JCICHHBIX Ha
naparpadbl, 3aKJIIOYEHHUS] U CIHCKa HCIONb3yeMOM JIMTEPATYpbl U UCHOIb3YEMBIX

HNCTOYHHKOB.



I'naBa 1 O01mereopeTrnyecKkue MOJ0KEHUS O PUTOBOPeE

1.1 CymHocTh IPpUroBOpa cyaa

Janneiii  maparpad crmeayer HadaTh € pacCMOTpeHUs AehUHUIIAN
«IPUTOBOP», OMNPEJEICHUE NPU3HAKOB KOTOPOro, MNPHUBEAEHHBIX POCCUHUCKUM
3akoHomareneM B CT. 5 YIIK P®, mo3Boaur packpbeiTh 3HAYEHUE JTaHHOTO
npoieccyanbHoro akra [37].

Cornachno ct. 5 YIIK npuroBopom mnpu3HaeTcsi «penieHue 0 HeBUHOBHOCTHU
WIM BHUHOBHOCTHU TMOACYJMMOTO U Ha3HAYEHUU €My Haka3zaHus Jbo 00
OCBOOOKICHUH €T0 OT HaKa3aHUsl, BHIHECEHHOE CYI0M MePBOM WM aleISIIUOHHON
UHCTaHIUNY. DOpMyIUPYsl JaHHOE ONPeieiCHUE, 3aKOHOAaTeNb, C OJJHON CTOPOHBI,
OTpa3Wyl €ro CYIHOCTb, C JIPYroll — KOHKPETHU3HPOBAJI HOPMY, 3AJI0KEHHYIO B
OcnoBHOM 3akoHe — Konctutynuu Poccuiickoit @eneparuu [23]. 3meck peub uaet
o I cr. 49.

Takum oOpa3om, Ha OCHOBAHMHM TPAKTOBKH 3aKOHOJATENsSl K IMPU3HAKaAM
IIPUTOBOpA CIEAYET OTHOCUTH CJIEIYIOIIHE:

«Bo-miepBbIX, MEPBBINA MPU3HAK CIEAYET MPEACTaBUTh KaK TO, YTO MPUTOBOP
—3TO pEIlIeHHE, BHIHECEHHOE CY/IOM NEpBOM (aNeJUIIIIMOHHON) HHCTAHIIUH.

Bo-BTOpBIX, B TaHHOM MPOIIECCYaAIbHOM aKT€ HAaXOASAT CBOE MPAKTHUYECKOE
BOIUIOIICHUE BOIMPOCHI OMpPEACICHUST BUHOBHOCTH WJIM HEBHHOBHOCTH JIMIIA,
HAa3HAUYCHUs HaKa3aHUs JMIYy JMOO, HAINpPOTHUB, OCBOOOXJECHHS OT YIrOJIOBHOIO
Haka3aHUs Kak (OPMBI peaTu3aiiy YroJIOBHON OTBETCTBEHHOCTH.

B-Tperbux, OT mpuUroBopa, KOTOPBIA BBICTYMAET MPOLECCYaTbHBIM aKTOM
CyneOHOM BIACTH, HaWOOJIEE TIOJHO HCXOMAT HCKIIOYUTENBHBIC TpaBa 3allUTHI
Kpome Toro, B ero comepkaHUM HaXOJUT BBIpAKEHHUE TpolieccyanbHas (yHKIUS
CylneOHOM BJAcTH, T.€. PACCMOTPEHHE U pa3pelieHHe YroJIOBHOrO Jela Mo

cymectBy» [11, c. 23].



BricTymas B kauecTBE UTOMOBOTO aKTa MyOJIUYHOTO BJIACTH, IPUTOBOP MEXKTY
TE€M, HE HaIpaBJICH Ha CO3JaHuWe HOpPM NpaBa. EMy B oTiiMuMe OT HOPMATHUBHO-
IPaBOBOI'0 aKTa, CBOMCTBEHHBIM SIBJISIETCSI UHIUBUYJIbHBIN XapaKTep.

HccnenoBanne NpuUroBopa Cyjaa Kak UTOrOBOTO M IPOLECCYAIbHOrO aKTa
clenyeT MPOAOJKUTh HA OCHOBAHUU CPABHUTEIBHOT'O MCCIEIOBAHUS MPUTOBOpa
yepe3 MOpu3My HCTOpuueckor »smoxu. HMccienoBanue mNpuroBopa IyTeM
UCTOPUYECKOI0 COMOCTABJIEHUS HAa MaTepuaiax pa3JIMYHbIX BI0X C HACTOSIIUM
BPEMEHEM TMO3BOJIUT IMPOBECTH T'paHb MEXKJIY HHMH, BBIJICIHUB OOIIHME YEPTHI U
pasnuus.

[TocTaHOBIIEHHE TPUrOBOpa CyAa KAK OCHOBHAs M 3aKIIOYUTEIbHAS 4acTh
cyeOHOro pa3oupaTebCTBa, PaKTUUECKHU CIYKUT 3€PKATbHBIM OTPAXKEHUEM B €T0
CTPYKTYpE BCEX OCOOEHHOCTEW COBPEMEHHON YrOJIOBHO-NMPOIECCYaTbHON MOJIEIH.
B Tom duyumcine e€ Tum, OCHOBOIOJArarOUMe MPUHIIUIBI  YTOJIOBHOTO
CyJIOIPOU3BOJICTBA, KPYI' YYACTHUKOB YTOJIOBHOI'O CYJIOIPOU3BOACTBA, CTaUNHOE
CTPYKTYpHUPOBAHUE MPOIECCA YTOJIOBHOTO CYJONPOU3BOJICTBA U APYTHUE aCHEKTHI. B
JAHHOM CBSI3U MPEJICTABISAET MPAKTUUECKUN UHTEPEC MTPOBEAECHUE CPABHUTEIBHOTO
UCCJIEOBAaHUS MPUTOBOPOB, BHIHECEHHBIX B PA3JIMYHBIE UCTOPUYECKUE MEPHOJIbI
pPa3BUTHS POCCUICKOTO rocyaapctsa. i mpoBeaeHHs] JTaHHOTO aHajiu3a CJeayeT
ONMUPATHhCS HA UCCJIEAOBaHME KaHauaara ropuandeckux Hayk T.FHO. Bunkosoi, B
HAYYHOM TPY/e KOTOPO# MOoApOOHO OCBEIIA0TCs JaHHbIe Bompock [11, c. 23].

[IpoBeneHre CpaBHUTEIBHOIO aHalIM3a CJEAyeT HayaThb C OIpeaeleHus
HUCTOPUYECKHUX 30X, B paMKaX KOTOPBIX aBTOp OYyJI€T 3aTparuBaTh CYIIECTBYIOIINE
CXOZCTBA U Pa3JIN4YUs IPUTOBOpPA CY/1a.

Onupascy Ha BelIenpuBeneHHoe uccnenoBanue T.HO. BuikoBoi, ciemyer
0003HaYUTh TEPBOE CYIIECTBEHHOE pa3IMYME MEXAY MPUTrOBOPOM cyzAa
JIOPEBOJIIOIIMOHHOTO TIEPHOJIa U €r0 COBPEMEHHOW MOJENbI0 — ONpEeIeNICHHbIN
JUCCOHAHC MEXAY BEPAMKTOM KOJUIETMM TPUCSKHBIX — 3acefareneil u
HEIMOCPEACTBEHHBIMH BBIBOJAMU CYAbU B KOHTEKCTE ONMPEACICHUS JOKa3aHHOCTH.
T.FO. BunkoBoif nmaHHas mpoOiieMa NpH3HAETCS OJHOW M3 Haubojee OCTPhIX

HpO6JICM ITPAKTUKHU COBPEMCHHOI'O YI'OJIOBHOT'O CyIJOIIpOHU3BOJACTBA.



J1Op€eBOJTIOIIMOHHBIN BapUaHT PUTOBOpa Cyaa NpecTaBisercs 0osee yaauHbIM 10
npuU4rHEe Bepru(PUKaIy BEIBOJOB CYAbH.

JlpyruM MHTEpecHbIM (PaKTOM CleayeT MPU3HATH HE CTOJIb CYIIECTBEHHOE
pasiinurue MeXy pe30JI0TUBHON YaCThIO MPUTOBOPA JOPEBOIIOIMOHHOIO NIEPUO/A,
KOTOpasi HAUMHAETCS CO CJIOB «OIPEASIII» U COBPEMEHHOM MOJIENbIO, B KOTOPOU
PE30TIOTUBHOM YaCTU COMYTCTBYET CIOBO «IIPUTOBOPHUIIY.

VYronoBueiii mponecc mnepBoix gecatuiaetuit CCCP, ¢ onHOW CTOPOHBI,
CJIeMyeT oXapaKTepru30BaTh KakK MPOIIeCC, MEPEHIBIINN XapaKTepHbIE 0COOEHHOCTH
MPEAIICCTBOBABIIIETO €My B UCTOPHUYECKOM pa3pe3e: CMEIIAHHBIM THUIT YTOJIOBHOTO
mpoiiecca, o0Iue yCIOBHs CyJeOHOro pa3OouparenbCcTBa: TJIACHOCTh U YCTHOCTD,
INPUCYIIIME COBPEMEHHOMY cyAeOHOMYy pa30uparenbcTBy. C JIpyroil CTOPOHBI,
YTOJIOBHBIM TIPOILIECC TIEPBOM TMOJIOBUHBI COBETCKOIO TMEpUOAa OTJIMYUIICS
npoiieccaMu TpaHchopMalluu: eMHas KOJUIETUs, SIBJISIONIAsCS MPEAIIECTBEHHUIIEH
Cylla MPUCSKHBIX 3acefaTeneil, IPOYHO YKOPEHWIACh B MPABOCYAUS COBETCKOTO
Nepuoia Ha JOJTHE TOJbl; KacCAIMOHHBIM TMOPSAOK MEepecMoTpa Cy/IeOHbBIX
PENICHHI 110 YTrOJIOBHBIM JieJlaM MIPUIIIET Ha CMEHY paHee JIeWCTBOBABIINM (opMaM
nepecMoTpa npurosopa cyaa [11, c. 24].

CyllleCTBEHHBIM OTJIMYMEM IPUTOBOPOB CYJa COBETCKOTO MEpHOoAa CIEAYET
Ha3BaTh OTCYTCTBHE BHEIIHETO  BBIPAKEHHS €ro  OOOCHOBAaHHOCTH  —
MOTHUBUPOBAHHOCTH, KOTOpas B HACTOSIIEEe BpeMs SBISCTCS OJHUM U3
00sI3aTE€NbHBIX €0 CBOWCTB. 3/1€Ch BaXXHO OTMETHTh, 4YTO OTCYTCTBHUE
MOTHUBUPOBAHHOCTH PEIIEHUS XOTh M HE SBISAETCS MPEANOChUIKOM K €ro
HEOOOCHOBAaHHOCTH, OJTHAKO CYIIIECTBEHHO CKa3bIBACTCS HA BEPOSITHOCTH JIOMTYCKa
OIIUOKU B MPOIECCE YTOIOBHOIO CYIONPOU3BOJICTBA.

PaccmoTpenne TEOpEeTHYECKMX AacleKTOB MPUrOBOpa Cyda  CIEQyeT
IPOBOJUTH IMyTEM OOpaIleHHs] K TEPMHUHY «IIpUTOBOp cyday. [Ipu sTom cremyer
y4eCTh, YTO JAHHBIN TEPMUH, MPU JJIUTEILHON U CI0KHOW UCTOPUHU €T0 Pa3BUTHS,
B TpyJaxX COBETCKMX M COBPEMEHHBIX HCCJeJoBaTelIeH SBISETCS OJIHUM U3

JUCKYCCHOHHBIX.



A.B. Bynuna paccmaTpuBaeT CyaeOHBIM MPUTOBOP KaK aKT MPAaBOCYAUS —
UTOT PabOTHI CIICICTBEHHBIX OPTAHOB M CyJia MepBOW MHCTaHIMH [7, c. 43].

Hpyrue uccineqoBaTely, paccMaTpUBaBIIME BONPOCHI MOHATHA U CYIIIHOCTHU
npuroBopa cynaa coserckoro mnepuoaa (M.®. ManukoB), OTMEUalOT, 4YTO B
OPUTrOBOPE CyJa HAXOIAT OTPaXEHHE, C OJHOM CTOPOHBI, BUHOBHOCTH JHOO
HEBUHOBHOCTH JIMLA, C IPYTrOil — MPUTOBOP CyAa — 3TO PE3YJIbTAT OCYLIECTBICHUS
npasocyaus [24, c. 26].

AHallu3 OTEYECTBEHHOW JIMTEPATYPbl COBETCKOTO IEPUOJA BpPEMEHU
CBHJIETEIILCTBYET O TOM, UTO IIPABOBOM CTaTyC CYJbU OTPakaJl HE TOJILKO IIPABOBOE
MOJIO)KEHUE CYJIbU KaK TOCYJapCTBEHHOTO JESTeNsl, HO U Kak OOIIECTBEHHOTO
nesitens. B oTHoOIIEHHH Cy/10B COBETCKOIo Mepro/ia Oblia 3aKkperuieHa 00s13aHHOCTh
B BBINOJHEHUU MPENyNpeIuTeIbHON (YHKUMM W TOPEOAOJIEHUS IPABOBOIO
HUTWIN3MA.

B HayyHBIX Tpyaax COBpPEMEHHBIX MCCIEIOBaTEIEi MPUTOBOp Cyna
paccMaTpuBaeTcs Kak MHOrorpaHHoe nossartue. [loaTBepxkieHne ToOMy HO3ULuA,
m3noxkenHasa E.P. MnwscoBoil, KOTOpas paccMarpuBaeT MPUTOBOP KAK «aKT
CylneOHOH BIAacTH, 00S3aTENbHBIM 3JIEMEHTOM KOTOPOIO SIBJISIOTCSI €r0 CBOMCTBA!
CIIPaBEIIJIMBOCTh W 3aKOHHOCTh. JlaHHBIE CBOWCTBA MPUTOBOpa CyJa HMEIOT
peliaioniee 3HauYeHHEe B KOHTEKCTE OOECHEYEeHMs] BBICOKOM CTENEeHU JOBEpHs
IpaXkJIaH K CyJIeOHOM CUCTEME M TOCyIapcTByY B 1ienom» [19, ¢. 106].

B nayunom Ttpyne IO.II. T'epmameBa u JI.}O. KocTrokoBa npurosop
paccMaTpUBAaEeTCs KaK Ba)KHBIM MpOLIECCYaJbHBIM 3Talm B paMKax YroJIOBHOI'O
cynonpounsBojacTBa. CorjiacHO MPOBEACHHOMY HCCIEIOBAHHIO, <JIaHHBIA aKT
BBIHOCHUTCS CYJIOM TI€PBOM WM amneUISIMOHHOW WHCTAHIUHU, IS TOTO YTOOBI
pELINTHh BOIIPOC O BUHOBHOCTU WJIM HEBUHOBHOCTH OOBMHSEMOI'O B COBEPIIECHUU
KOHKPETHOT0 TpecTyruieHus» [12, ¢. 627].

Cpenu Bcex MpOLECCYyaIbHBIX AKTOB, BBIHOCHMBIX IPHU MHPOU3BOACTBE I10
YT OJIOBHBIM JI€JIaM, IPUTOBOP 3aHUMAET 0C000€ MECTO B CUITY CIEAYIOIIUX MPUIHUH:

Bo-miepBbIX, clenyeT OTMETUTh, YTO «IIPUTOBOP — JTO KIKOYEBOW U

3aKJIIOUYMTEIbHBIN ATall YIOJOBHOI'O IIponecca, B KOTOPOM co6paHHa51 B TCUCHUC
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cyneOHoro pazouparenbcTBa HHGOPMALIUS O JI0KA3aTeNIbCTBAX U OOCTOSTEIHCTBAX
MPECTYIUICHUS TTOABEPraeTcs eTaibHOMY aHau3y. OH SBISETCS UTOTOBBIM aKTOM
JUISl YYaCTHUKOB CYJIeOHOTO MpoIecca, TaK Kak COACPKUT OKOHYATEIbHBIE BBIBO/IBI
CyJla IO BCEM BaXKHBIM acIleKTaM YroJIOBHOro aena» [2, c. 19]. Ilpu 3Tom BaxkHO
YUUTBIBaTh, YTO JAHHBIN MPOIECCYaIbHbIA aKT OCHOBBIBAETCS UCKIIOYUTEIHLHO HA
JI0Ka3aTeIbCTBAX TPU COOJIIOJICHUHM YCIIOBUM COCTOATEIHLHOCTH YTOJIOBHOTO
npolecca, HEMOCPEACTBEHHOCTH CYAeOHOro pa30ouparenbcTBa, YCTHOCTH W
IJIACHOCTH, COCTAaBISIONIUX CYIIECTBEHHYIO MPUHAICKHOCTh OOBHHUTEIHHOTO
npolecca, BCEX TapaHTUi ocyulecTBieHus mnpaBocyaus. [lo sTolt mpuyumHe
IIPUTOBOP — OCHOBHOM aKT MPaBOCYIHs, YTOJIOBHOI'O CYAONPOU3BO/ICTBA.

Bo-BTOpBIX, OCHOBBIBasICh Ha 3aKOHOAATENLCTBE Poccuiickoni denepaunu,
OCHOBHBIM KPUTEPHUEM B TMPU3HAHUU OOBHUHSIEMOTO B BHUHOBHOCTHU SIBJISIETCS
npuroBop cyna. «TonbKO B 3TOM cliydae OOBUHSEMBIM MOXKET OBbITh MpPU3HAH
BUHOBHBIM B COBEPIIEHUU IPOTUBOIPABHOIO ACSHUSA U €My MOXKET ObITh HA3HAUYECHO
COOTBETCTBYIOIIIEE YIOJIOBHOE HAaKa3aHUE. 3HAYUT MPUTOBOP, C TOYKH 3PEHUS
peAMETa YroJOBHO-IIPOIECCYATbHON NEATEIbHOCTH, U HA OCHOBAHUM XapakTepa
TaKOW JIeATETbHOCTH, BOIUIOMIAET B ce0e BBIBOJ O PAa3pelIeHUH BOMPOCOB
HaKa3aHUs, B TOM YHCII€ ¥ BOMPOCOB, KACAIOLIUXCS OCBOOOXKICHHS OT HAKa3aHUsI»
[2,c. 19].

B-tperpux, npuroBop BBIHOCUTCA OT MMeHM Poccuiickoin Peneparuu,
SBJISISICH, TakKUM OOpa3oM, OJHHMM U3 TIPOSIBJIEHUM cyBepeHuTeTa Poccuiickoii
Qenepaunm.

B-ueTBepThIX, BCTYNMBIIMA B 3aKOHHYK) CHJly TPUTOBOP HOCHUT
0011e00s13aTeNbHBIN XapaKTep, T.€. OH SBJISETCS 00sA3aTEIbHBIX JJIS BCEX OPraHOB
TOCYIapCTBEHHOM BJIACTH, PETHOHAIBHBIX OPraHOB BJIACTH, OOIIECTBEHHBIX
00BeAMHEHUH, TOMKHOCTHBIX JIUI], XO3SUCTBYIONIUX CYOBEKTOB U (PU3NUECKUX JIHUII.
JlanHoe TpeOoBaHME TMpEArojaraeT €ro HEYKOCHUTENbHOE COONI0JIeHue —

UCITOJTHEHHE Ha TEPPUTOPHH Bcex cyOobekTax Poccuiickoit deneparum.
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1.2 3HaveHue NPUTOBOPa KAK HTOrOBOr0 MPOLECCYATbHOI0 AaKTa

Cy1e0HOTr0 MPOU3BOACTBA

B Hay4HBIX Kpyrax ClI0)KWIOCh OOIIENIPUHATOE MHEHUE, YTO IIPUTOBOP, KAK U
11000€ HHOE 00s13aTENbHOE pElIeHUE, IPUHUMAEMOE B X0/I€ YTOJIOBHOIO IIpoLEcca,
ABJIIETCS. AKTOM NPUMEHEHHUS HOPMBI TpaBa K KOHKPETHBIM OOIIECTBEHHBIM
otHomeHus M. OjHAKO TPUTOBOp oOJamaeT crenupuIeCKUMU OCOOCHHOCTSIMH,
KOTOpBIE OTJIMYAIOT €0 OT APYI'UX IIpoLecCyalbHbIX akToB. IIpex e Bcero, cnenyer
OTMETHUTH, YTO BBIHECEHHE IPUIOBOpa — 3TO IPEpPOraThBa CYJOB, YTO SBIIAETCS
BaXKHBIM 3JIEMEHTOM CyeOHOM BinacTu. OnpeeneHHOCTh NOPsKa CO3/1aHus Cy10B
U uX nosHoMouui 3akperuieHa B Konctutynuu Poccuiickoit @enepanun nu OK3
No 1-®K3, uro obOecnieyuBaeT HaJJICKaIlyl0 pealu3alyio MpPaBOCyIus Ha
TEPPUTOPUU CTpaHbI [26].

[locTaHOBIIEHHE MPUTOBOpa CyJa SIBJIETCA Ba)XKHBIM 3TallOM B IPOLIECCE
paccMOTpEeHHs YTOJIOBHOTO Jefia B cyae MepBod MHcTaHIuU. OHO (haKTHUeCKH
HOJBOJIUT UTOI PACCMOTPEHHUIO (PAaKTOB M JOKA3aTEIbCTB, OLCHKE JEATEIbHOCTH
CTOPOH M IIPUHUMAEMBIM PELICHHSIM.

Kpome Toro, 3HaueHue mpuUroBopa CyJla MOKHO pacCMaTpuBaTh C TOYKH
3peHUs PEULNATIBHOIO U IPOLECCYAIBHOIO 3HAUCHMS.

[lepBoe MO3BOJSIET NPEICTABUTH XapaKTEPHOU OCOOEHHOCTBIO MPE3YMIILIUIO
UCTUHHOCTH BCTYIMBILETO B 3aKOHHYIO CHJIYy HPHUTOBOpa, KOTOpPbIE HAXOAST
BOIUIOIIEHUE B JAHHOM IPOLECCYalbHOM AaKTe€ W OOs3aTENbHBIA XapakTep ero
UCIIOJTHEHUS.

B pakypce nporeccyanbHOro 3Ha4€HHs IPUTOBOP MOKHO paCCMaTpPUBATh Kak
OCHOBBI HE TOJBKO B paMKax J0CYIe0HOro, HO U YrOJIOBHOI'O CYAONPOU3BOJCTBA.
3HAYUT IPUTOBOP CyAa — 3TO OCHOBA JJIS OCYIIECTBIICHUS MOCIENYIOEH CTaauu
3aIUTHI B CyJI€ IIyTEM €ro 00>KajJoBaHMs B MOPSJIKE, YCTAHOBIEHHOM 3aKOHOM.

OTaenbHOro BHUMAaHHMs 3aCIIYKUBA€T U pACCMOTPEHHE ITPUTOBOPA C MO3ULUN
COLIMAJIBHOM. 3/1€Ch Ba)XHO OTMETUTH O TOM, YTO pAacCMaTpUBAEMOE CYIO0M

COBCPIICHHOC IIPOTHUBOIIPABHOC ACAHHMC IIOJJIC)KHUT IIPOBCACHUIO  OLCHKHA
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OOIIECTBEHHOMN OMACHOCTU. 3HAYUT IPUTOBOP — ATO BOILIOLIEHNE MHEHHE OOIIECTBA
K JETMHKBEHTHOMY NOBEAEHUIO. [[puHMMas BO BHUMaHuE TO, YTO MPOBO3TJIAILIEHUE
OPUTrOBOPAa OCYLIECTBISIETCS IMYOJMYHO, TO 3TO, TakuUM o0Opa3oM, JIOJIKHO
CrocoOCTBOBATH MPEOIOJICHUIO CKIIOHHOCTH K JCTUHKBEHTHOCTH.

Kpome TOro, B conuanbHOM 3HAY€HHWH POJb NPUTrOBOpPA TAKOBA, YTO IIPHU
NIOCTAHOBJIEHUN HE3AKOHHOT'O M1 HEOOOCHOBAHHOI'O IPUTOBOPA CYyZa, I HAPOTHB,
OpUroBopa CyJa, IOATBEP)KIAIOLIEr0 BHHOBHOCTh JIMIIA, OOLIECTBO B
OTIPE/ICIICHHOW CTENEeHU CIIOCOOHO BO3ACHCTBOBaTh HA TMPUHSATHE PEIICHUIM
opraHamMu TOCYIApCTBEHHOW BJIACTH IMYTEM BBbI30BA HIMPOKOrO OOIIECTBEHHOTO
pe3oHaHca.

B KOHTEKCTE OCYHIECTBIIEHUS MTPABOCYAUS IIPUTOBOP CIYKUT 3AILUMUTE NIPaB U
3aKOHHBIX MHTEPECOB YYAaCTHUKOB YI'OJIOBHOT'O CYJIONPOM3BOJCTBA: ITOTEPIEBIINX

U TI0JI03PEBAEMBIX, HA YTO CYJl JOJKEH (POKYCHUPOBAThH MIEPBOCTENIEHHOE BHUMAHHUE.

1.3 Buabl IpUroBopoB, 0COOEHHOCTH UX MOCTAHOBJIEHUSA

B HacTtosimiee BpeMsi pOCCHMCKHM 3aKOHOJATENIEM BBIACIEHBI JIBa BUJA
NpUTrOBOpa: TEpBasi €ro Bapualus — OOBUHUTENIbHBIA, BTOpas Bapualus —
onpapnareiabHbii.  OpHako — oOpamieHMEe K YroJIOBHO-TIPOIECCYAIbHOMY
3aKOHOJATENbCTBY HE TO3BOJISIET TOBOPUTH O BbIPAOOTKE 3aKOHOJAATENIEM
JIETAJIHOTO OMPEIeNICHUs K COAEP KaHUIO BUIOB IIPUTOBOPA.

NHCcTUTYT onpaBAaTebHOTO MPUTOBOPa B IIEJIOM MOXKHO OXapaKTEepU30BaTh
KaK MaJIOMCCJIEIOBAaHHBI B HAayKe MHCTUTYT, HO MEXIY TEM, MPEIACTaBIISIIONIUM
0c000€ NMPAaKTHYECKOE 3HAUYCHHUE.

IOpunnueckoe 3HaueHHE OMpPaBIATENHLHOIO MPUTOBOpa MPEANOaraeT €ro
IPU3HAHUE U UCIIOJTHEHUE CO CTOPOHBI OPTraHOB rOCY/1IapCTBEHHOM BJIACTH.

B Teopernueckux MW UCTOPUYECKHUX paMKax TMPUHUUII [PE3yMIIUU
HEBUHOBHOCTH — «OCHOBONOJIATAlOIIMI TPUHLUHUI B CUCTEME MPUHIIMIIOB
YTOJIOBHOTO CYJONPOM3BOJICTBA, UMEIOIINN HEMOCPEACTBEHHOE OTHOLIEHHUE K

onpaBaaTebHOMY TMpUroBopy. OrnpaBAaTeIbHBIM MNPUTOBOP — 3TO COYETAHUE
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YCIOBUWA TpPHU3HAHUA OOBUHSIEMOIO JIMIA W HEBUHOBHOCTH MOACYJIUMOTIO.
[ToaTBepkaeHMEe HEBUHOBHOCTH TMOJCYIMMOIO OCHOBAaHO Ha BBIHECEHUU
ONpaBIATENBHOIO NpUroBopa cyaax [18, c. 128].
B onpaBnarensHOM NPUrOBOPE HAXOJAT BHELIHEE OTPAXKEHHUE CIEAYIOIIHE
00CTOSITENbCTBA!
— «OTCYTCTBHE  COOBITHSI ~ TpPECTYIUICHUS  KaKk  OOCTOSITENBCTBO,
UCKJIIOYAIOIIEE YTOJIOBHOE MIPECIIEIOBAHNE B OTHOLLICHUH JINLA;

— OTCYTCTBHE NMPUYACTHOCTU MOJCYAUMOr0 K COBEPLIEHUIO KOHKPETHOI'O
IPECTYIUICHUS;

— OTCYTCTBHE B J€SIHUU MOACYAUMOr0 COCTaBa MPOTHUBONPABHOIO JIESTHHUS»
[18, c. 128].

«[Ipu3HaHrie HEBUHOBHOCTH MOJCYJMMOI0 IMPEIIONaraeT ero AajbHennee
npaBo Ha peabunutaruio. Cocpenorouenue 3akoHonarerem B YIIK P® nopm o
peadbuuTalyu, MpeaycMaTpUBAET U PEryJIMPOBAaHKE JAHHOTO MpaBa HA OCHOBAHUU
JIPYTUX OTpacyieil pocCUUCKOro Mpasa, CoJIep KallluX MOJIOKEHHUS O BOCCTAHOBJIEHUU
IPKJAHCKUX MPaB U CBOOOJ JIMIIA, KOTOPOMY ObLI MPUUYMHEH BpEHd, BCIEACTBUE
HE3aKOHHOT'0 U HEOOOCHOBAHHOI'O YTOJIOBHOTO TipecyienoBanusi» [18, ¢. 128].

B pe3ynprare HezakoOHHOro npusiedeHus ncrua no Pemenuro [lerapckoro
paitonnoro cyna Tomckoit obmactu ot 21 HOsOpst 2022 roxa no pemy Ne 2-232/2022
K YTOJIOBHOW OTBETCTBEHHOCTH U HENPABOMEPHOI'0 OCYXIEHUS €ro pemyTalms KaKk
JTOOPOTOPSAOYHOTO TPAXKIAAHWHA W TPUMEPHOTO COTPYAHHKA TOJUIMM ObLia
Cepbe3HO NojopBaHa. Panee OH MMeNn OrpOMHOE KOJMYECTBO HArpaj M IIHPOKUI
KpYT YBaXXEHUS, OJIHAKO TEMEPb OH OKa3ajcs U3roeM B obuiecTBe. B ganHOM cBs3u
[lerapckuii paitoHHbIN cyn ToMckoi obacTu MpU3HA MPaBO HA peaOUIIUTAIINIO
ucrma [35].

B anemisiqumoHHOM MOCTaHOBJIEHUH SpOCIaBCKOro 0O0JacTHOro cyja oT
6 centsi6ps 2022 roma mo nmemy Ne 4/17-51/2022 mpuBomutcs, uto 18 ampens
2019 roga CnenctBeHnbiM oTaenoMm YmpasieHus MBJl Poccun mo SpocnaBckoi
obmactu OblI0 BO3OYkmeHo yromoBHoe gemo Ne 11901780018000124. B

COOTBETCTBHH C 4. 4 CcT. 159 YromoBHOro Kojiekca, A€o ObUIO OTKPHITO MO (aKTy
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XUIIEHUS OF0JIPKETHBIX ICHEXHBIX CPEACTB, MIPEAHA3HAUYCHHBIX JJIsI pyYHOU YOOpKHU
ropoja Spocnasiisi, COBEpIICHHOIO IyTeM oOMaHa JTOHKHOCTHBIMU JiniiamMu MVYTI
I'CAX. 22 wmas 2019 roga A.K. Xunkun Obul 3a7ep’kKaH MO MOJO3PEHUIO B
COBEPIIECHUHU YKa3aHHOTO MPECTYIUICHHUS.

B pesynerare paccinenosanus, 29 asrycra 2020 roma ciegoBaTenb
Cnencreennoro otnena Ymupasiaenus MBJI Poccum mo fpocnaBckoii obnactu
BBIHEC PEIICHHE O JAJIbHEUIIUX MEPONPUATHUSIX. YTOIOBHOE AEIO U YrOJOBHOE
npecienoBanue B otHouieHun A.K. XKunkuna Obulo TpekpaiieHo B CBS3U C
OTCYTCTBUEM IpU3HAKOB mpectyruieHusa. B pesynprare A.K. XXunkun nomydun
paBo Ha peabuauTaruio [4].

Peabunuranus npencraBisger 0co00e 3HAUYEHHE JJIi CUCTEMbI YTOJIOBHOI'O
CYJIONIPOU3BOJICTBA, TIOCKOJIbKY B KOHTEKCTE BBIHECEHHSI OIPaBAaTEIbHOTO
IPUTOBOPA FOCYIApCTBO CBOETO POJa UCIPABIISAET NOMYIIECHHBIE OMMUOKN B paMKax
nocyneoHoro mpousBojacTtBa [38, c. 268]. [lpu3HaHue TOCYIapCcTBOM OIIHOOK,
JOMYIIEHHBIX ~ HAa  CTQauu  JIOCYy/IeOHOTO  MPOM3BOJCTBA,  KOPPEIHPYET
KOHCTUTYLIMOHHBIM MOJ0KeHUsIM (cT. 52 Koncturynuu Poccuiickoii denepanun).

[IpaBo Ha peaOUIUTAIUIO COMPOBOXKIACTCS PSAJAOM JAPYTUX BaXKHBIX IPaB,
BKJIFOYAS:

— BO3MEIIEHHE YyIiepOda, HAHECEHHOI'0 4YEeIOBEKYy, HE BHHOBHOMY B

YTOJIOBHOM ITPECIIEA0BAHUH;
— KOMIIGHCAllsl MOPAJIBHOIO BpE€la M BOCCTAHOBJIEHUE HapPYILICHHBIX
IrPpaXXIAHCKUX TPaB.

B nenomMm, «omnpaBaatenbHbI MPUTOBOP CyJa MOXKHO OXapaKTepU30BaTh Kak
OIMH Y3 BaXHBIX HWHCTUTYTOB OTEUECTBEHHOW CHUCTEMBI  YT'OJIOBHOT'O
CYJIONPOU3BOJICTBA, MMOCKOJIBKY OH CIY>KUT CBOETr0 pojia (hakTOPOM, MO3BOJISIOIINM
OoOLIECTBY KOHTPOJIMPOBATh COCTOSIHUE YTOJIOBHO-IIPOIIECCYaTbHON CHCTEM)
[38, c. 268].

OtaenpHOrO BHUMAaHUSA 3aCI1y’KUBAIOT CTaTUYECKUE JTaHHBIE,

npencrabinennbie BepxoBueiM Cymom Poccwmiickoit deneparuu, oOpaiieHne K
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KOTOPBIM TI03BOJISIET MPOCIEAUTh BBIHECEHUE OIPaBIATEIbHBIX IPUTOBOPOB B
nuramuke [10], [25].

Taxk, B 2017 rony KOIM4ecTBO ONPaBAATEIbHBIX IPUTOBOPOB B a0COIIOTHOM
BbIpakKE€HUU cocTaBwiio 6237, npoaemoHcTpupoBaB B 2018 u mocnenyroiine rojabl
cylecTBeHHOe cHkeHue. B 2018 roxgy paccmarpuBaeMblil IOKa3aTellb COCTABUI
mumib 3548, B 2019 — 3311. PekopHO HH3KOE KOJHUYECTBO OIPABIATEIbHBIX
npuroBopoB ObuT0 3adukcupoBano B 2020 roay, Koraa ux yucio coctaBmwio 1931.
B 2021 rony — 2878 onpaBaaTeabHBIX IPUTOBOPOB.

[Ipoananu3npoBaHHbIE JIaHHBIE, IO3BOJIAKOT CHENAaTh BBIBOJ O TOM, 4TO
KOJIMYECTBO OIPABJATENbHBIX IPUTOBOPOB, BBIHECEHHBIX CydaMH Poccuiickoi
®deneparuu, HOCAT CKaukooOpa3Hblid xapaktep. Tak, eciau 3a nepuoa 2017-2020 rr.
HaOJII0/1a7ach OnpeseieHHas OTpUllaTeNbHasl TeHASHIUs, To JanHbie 3a 2021 rox
NO3BOJISIIOT CAENaTh OOpaTHBIM BBIBOJ — POCT KOJWYECTBA ONPABIAHHBIX JIUI 32
nepuon 2020-2021 rr. cocTaBuI COPOK AEBATH IPOLIEHTOB.

Takum 00pa3zom, WHCTUTYT OMPABAATEIHLHOTO MPUTOBOPA B OTEUYECTBECHHOU
CHUCTEME YTrOJIOBHOTO CYAONPOU3BOACTBA BBICTYMAET BAXKHBIM HHCTUTYTOM B
KOHTEKCTE pealii3allid YYaCTHHUKAMH YTOJIOBHOIO CYJIONMPOM3BOJICTBA MPaB IO
KOMIUIEKCHOMY W OOBEKTHMBHOMY HCCIIEJOBAaHHUIO B CyJIeOHOM Ipoiiecce
JIOKa3aTebCTB U OOCTOSATENBCTB, KOTOpbIE OYAYT OINPEACICHHO SBISTHCA
MOATBEPKICHUEM OTCYTCTBUM BUHBI JIMIIA B COBEPIIIEHUHN MPECTYIUICHUS.

OrnpaBiatenbHbIA TPUTOBOP KaK OJMH U3 BUOB MPUTOBOPA B OT€UECTBEHHOM
CUCTEME  YrOJIOBHOIO  CYIOINpPOMU3BOACTBA,  KAaK  BUAHO W3  BBIIIE
POaHATU3UPOBAHHBIX CTATHCTHUYECKHUX JAHHBIX, MEHee pacmpocTpaHeH. OgHako,
HECMOTPS Ha ONPEACIICHHYIO TEHECHUHUIO, CBUIETEIbCTBYIOLIYIO O €0 CHUKEHUU B
POCCHICKOI IPAKTUKE CYJ0OB, HENb3sl HEIOOLIEHUBATh €r0 3HAYEHUE B KOHTEKCTE
COOJTIOICHUS 3aIUTHl YYACTHUKOB YTOJIOBHOTO CYJIOTIPOM3BOJICTBA.

JHpyroii Bua mnpuroBopa — OOBHUHUTENBHBIA MPUTOBOP, HE MpEAToaraer
OCHOBAHMSI €ro OCTaHOBJIEHUS, 0a3UPYIOLIMECcs Ha TPEANONI0KEeHUAX. [JaHHbIN BUT
PUTOBOpA TIOCTAHOBIISIETCS CYJIOM TIPU YCJIOBHHM, YTO B XOJAE CYIEeOHOro

pa36HpaT€HBCTBa, BHHOBHOCTb MOACYAHMMOI'O B COBCPHICHHMHU IIPOTHBOIIPABHOI'O
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JIeSTHUSL TIOATBEPKIACTCS COBOKYIHOCTBIO JIOKA3aTeNIbCTB M OOCTOSITENBCTB,
UCCIIE0BaHHBIX cyoM. [Ipu 3TOM OOBUHUTENBHBIN PUTOBOP MOKET OBITh:

— C Ha3HAYEHHUEM YTOJIOBHOI'O HaKa3aHMUS,

— € Ha3HAYEHUEM YrOJIOBHOI'O HAKa3aHHUS M OCBOOOXKIEHUEM OT €ro
OTOBIBAHUS, €CJIM U3JaH aKT aMHHCTHH, OCBOOOXKIAIOINIUM OT
NPUMEHEHHUS HaKa3aHWs, HAa3HAYEHHOI'O0 OCYXJCHHOMY JaHHBIM
MIPUTOBOPOM, WJIM K€ €CJIIM BPEMS HAXOXKICHHS MOJCYAUMOrO IOJ
CTpakell MO JaHHOMY YTrOJIOBHOMY JIeJly C YY€TOM IMpaBWI 3auyera
IPEIBAPUTEIHHOTO 3aKIIOYEHHUS TOTJIONIAeT HaKa3aHWe, HAa3HAUYCHHOE
eMY CYIOM;

— 03 Ha3HaueHUs yroJIoBHOro HakazaHwus [34, c. 225].

Taxxe crnemyer mpencTaBUTh M CTAaTUYECKUE JaHHBIC, IPEACTABICHHbBIC
Bepxosubsim Cynom Poccuiickoit @enepaiiuu, odpamieHne K KOTOPbIM MO3BOJISIET
IPOCIIEIUTh BRIHECEHHUE OOBUHUTEIIBHBIX MPUroBopoB B auHamuke [10], [25].

Tak, B 2017 roay KOIMYECTBO OOBUHUTEIBHBIX MPUTOBOPOB B aOCOTIOTHOM
BbIpakeHuu coctaBmiio 744000, mpoaemoncTpupoBas B 2018 u nocneayromue rojibl
CYILECTBEHHOE CHUKEHUE.

B 2018 romy paccmarpuBaembiii mokazarens coctaBun 651900, B 2019 —
591400. PexopaHO HH3KOE KOJMYECTBO OOBHUHUTEIBHBIX MPHUTOBOPOB OBLIO
3adukcupoBano B 2020 romy, korja ux 4ucyio cocraBmwio 562906. B 2021 roxy —
601778 0OBUHUTENHHBIX TPUTOBOPOB.

AHanu3upysi TUHAMUKY OOBHHHUTEIBHBIX M OMPAaBIATEIbHBIX MPUTOBOPOB,
MOKHO OTMETHUTh, 4TO B 2021 romy oOBUHUTENbHBIE IPUTOBOPHI 3aHUMAIOT MEHEe
OJTHOT'O MIPOLIEHTA CPEX OOBUHUTEIBHBIX U OMPABAATENbHBIX IPUTOBOPOB, B TO KE
Bpemss B 2017 roay HaOmrofanach HECKOJBKO WHAs CHUTyalusl IO JIaHHOMY
MOKA3aTeJI0 — MEHEee HyJIsl UENbIX MSATH AECITHIX MPOLEHTA.

Takum 00pa3oM, MOABOJSA UTOr K TMEPBOM TJlaBe, CJIEAYeT CcHenaTh

cienyroomue o000IEHHbBIE BEIBOBI:
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PaccmoTpeHnne TeopeTU4eCcKMX M MCTOPUYECKUX ACIIEKTOB IMPUTOBOpaA Cyza
II03BOJIWJIO IIPOBECTHU CPABHUTEIILHOE UCCIIEA0BAHUE IPUTOBOPA CYa YEPE3 IPUMY
UCTOPUYECKOHN DIIOXH.

HccnenoBanne mnpuroBopa IIyT€M HCTOPUYECKOTO COMOCTABICHUSA Ha
MaTepualiax pa3JIMYHbIX 30X C HACTOSLIUM BPEMEHEM MO3BOJIWIO IPOBECTU I'PAHb
MEXTy HUMU, BBIJICIIUB OOIIHME YEPTHI U PA3TUIHSL.

Jlanee Ha OCHOBaHMH M3YYEHHS HAYYHBIX TPYJOB OBLI Cll€JaH BBHIBOJ O TOM,
YTO IPUTOBOP CyZa PACCMATPUBAETCS COBPEMEHHBIMU YYEHBIMU KaK MHOT'OTPAHHOE
MOHSITHE, TOJpa3yMeBalollee MoJ; coOOW: akT CyJAeOHOW BIACTH, 00S3aTeNbHBIM
3JIEMEHTOM KOTOPOI'O SIBJISIIOTCS €r0 CBOWCTBA - CIPAaBEMJIMBOCTH U 3aKOHHOCT.
JlaHHBIE CBOWCTBAa NPUIOBOpAa CyJa HMMEIOT pPEIIAOLICe 3HAYECHUE B KOHTEKCTE
oOecrieueHus BBICOKOM CTEMEHW JOBEpUSl TpaxaaH K CyAcOHOM cucreme u
rOCyIapCTBY B LIEJIOM.

PaccmoTpeB 3HaueHWe NPUTOBOpa Cyda B KOHTEKCTE OCYLIECTBIICHMS
paBOCYAUSI, MOXKHO cJielaTh 0OOOIIArONINii BBIBOA O TOM, YTO IOCTAHOBJICHUE
IPUTOBOpa Cyjla — 3TO CBOEOOpa3Hasi TOUKa B PACCMOTPEHUU YTOJIOBHOTO Jelia B
CyJi€ IEPBOM MHCTAHIIUU.

W, moCKOJIbKY, C TOYKM 3pEHHUS IPEAMETa YIrOJIOBHO-IIPOLECCYAIbHON
JNEATEIIbHOCTH, M HAa OCHOBAaHUM XAapaKTepa TAKOW JEATEIIbHOCTH, MPUTOBOP
BOIUIOIIAET B c€0€ BBIBOJ O Pa3pellieHUH BOIPOCOB HAKA3aHMS, B TOM YHUCIE U
BOIIPOCOB,  KAacCaloIIUXCS OCBOOOXKIEHHS OT HakKa3aHHs, TO B JIaHHOM
MPOLECCYAIbHOM aKT€ HaxoOAsAT CBOK peanu3aunuto, kak Hopmbl YIIK, Ttak wu
YT'OJIOBHOTO IIpaBa.

OrnpaBnarenbHbIA TPUTOBOP KaK OJMH U3 BUJ 0B IPUTOBOPA B OT€UECTBEHHOM
CHUCTEME  YrOJIOBHOI'O  CYAOIPOM3BOJACTBA,  Kak  BUIHO W3  BBIIE
[IPOAHATU3UPOBAHHBIX CTATUCTUYECKUX JaHHBIX, MEHEE PACIIPOCTPAHEH.

OnHako, HECMOTpPSL HAa ONPEACIEHHYIO TEHJCHIINIO, CBUIETEIbCTBYIOLIYIO O
€ro CHWXKEHUM B POCCHUMCKOW IMPAKTHUKE CYJIOB, HEIb3S HEIOOLEHUBATH €ro
3HaUY€HWE B KOHTEKCTE COOJIIOJCHMS] 3allUThl yYAaCTHUKOB  YTOJOBHOTO

CYJIONIPOU3BOJICTRA.
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I'naBa 2 CBoiicTBa NPUIrOBOpPa KAK MPOLECCYAJTbHOI0 AKTa

2.1 3aKOHHOCTH Cy/1e0HOr0 MPUTOBOpPa

PaccMoTpeHre 3aKOHHOCTHM TPUTOBOpaA IIEIECOO0pa3HO HayaTh C  €ro
OTpEJIETICHUS.

«Ha ceromnsHuN 1€Hb B Y TOJIOBHO-IIPOLECCYATbHOM Kojiekce Poccuiickon
denepanuy 3aKOHOJATENIb HE PACKPBIBAET ONPENIENCHUE 3aKOHHOCTH IPUTOBOPA,
OCTaBJISSl JJAaHHBIM BOMPOC OTKPBITHIM IS TUCKyccuil. OOpallieHre K MoJI0KEeHUSIM
g, 1 cr. 297 VIIK P®, mno3Bonser BbACIUTh JHIIb TpeOOBaHUS K
paccMaTpuBaeMOMY TPOIECCYaTbHOMY aKTy, KOTOpPbI€ TOXKIECTBEHHBI U €ro
CBOMCTBa, B YHUCJIE KOTOPBIX: 3aKOHHOCTh, 0OOCHOBAaHHOCTh M CIPABEIJIMBOCTD.
VYka3zaHue B JaHHOM BOIIPOCE HAa CBOWCTBA MPUIOBOpPA KAK CyIeOHOr0O peleHus
HECIy4ailHO, TIOCKOJIbKY 37€Ch CJIEyeT HMMETh B BHUJAY, UYTO IPUTOBOPY Kak
KOMIUJIEKCHOMY TIPABOBOMY SIBJICHHIO CBOWCTBEHHO 00JIaJIaHVE BHEITHEHW (OPMOIi»
[15, c. 198].

VYKkazaHHbIE CBOWCTBA MPHUTOBOpA KakK CyAeOHOTO pEIIeHUS CIIeayeT
paccMaTtpuBaTh 4epe3 IMPU3MY CaMOCTOSTENbHBIX CBOErO pPOJA OCHOBAHHUIA,
BJIEKYIIMX 32 COOO0W OTMEHY JIMOO0 €ro U3MEHEHHE.

Jloruka Hacrosmero maparpadga mnpeamnoyiaraeT oOpalieHue U PacKpbITHE
OJIHOTO W3 CBOMCTB NMPUTOBOpa — €ro 3aKOHHOCTH. 3/1€Ch Ba)KHO OOPATUTHCA K
MOJIOKEHUAM 4. 2 CT. 297 VYTroJIOBHO-IPOIECCYAIBHOTO KOJIEKCA B KOTOPOWM
3aKOHO/ATEIEM YaCTUYHO PACKPBIBAECTCSI €ro COJEpkKaHWE, a UMEHHO: MEPBOE —
MIOCTAHOBJICHWE TPUTOBOpPAa B COOTBETCTBUU C TPEOOBAHUSIMHU YTOJIOBHO-
MPOILIECCYAIbHOTO  3aKOHOJIAaTENIbCTBA, BTOPOE€ — TMPABWIbHOE MPUMEHEHUE
yrojoBHOro 3akoHa. [lapamokcaibHbIM B JaHHOM BOIIPOCE MOXKET OKa3aThCA
OTCYTCTBHE JIETAJIBHOT'O OMPEAEIEHUS, KOTOPOE MPUBOJUT K MHOKECTBY TPAKTOBOK

pacCMaTpuBacMoOro TCpMHHa.
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Tak, A.B. ['puHeHKO paccMaTpuBaeT 3aKOHHOCTh IIPUTOBOPA, ONPEIETA €r0
B KQUE€CTBE CBOMCTBA M PACKPBIBASI €T0 COJIEP KAHKUE UEPE3 COOTBETCTBHUE €r0 (POPMBI
U cozepkanus 3akoHo1atenbeTBy Poccutickoit denepanuu [15, c. 198].

AHAJIOTMYHBIA NOAXO0J K ONPEACICHHUIO MOHATUS «3aKOHHOCTh IPUTOBOPA»
MO>KHO 00HapykuTh B Tpyae A.H. Hammmna [33, c. 640].

Hekoropble aBTOpBI BBICKA3bIBAIOT JPYI'YIO IO3HMIMI OTHOCUTEIBHO
3aKOHHOCTH npuroBopa. B wactHocth, b.S1. 'aBpunoB B cBoeit pabore moapodHO
aHAJM3HPYET COOTBETCTBHME MPHUIrOBOpPAa MATEPHAIBHOMY U MPOLECCYATbHOMY
paBy, JIEMOHCTpUPYS coaepxkanue 3akoHHOCTH [41, c. 407]. C npyroit CTOpoHBHI,
A.A. KpbIMOB pacmmpsieT moaxon I'aBpwioBa, moadepkuBasi, YTO 3aKOHHOCTH
IPUTOBOPA SIBISIETCS HEOTHEMIIEMBIM CBOMCTBOM M MOMKET OBITh MOATBEPXKIEHA
TOJIBKO MPU CTPOTrOM COOJIFOJIEHUH YTOJOBHO-IPOLECCYAIbHOIO 3aKOHA BO BCEX
UTEpaIusIX YroJIoBHOTO cynonpousBojactsa [40, c. 499].

WNHTepecHO 1O JaHHOMY BOINPOCY MPEACTABISAECTCI M NO3ULHUA
H.A. KonokonoBa, pacKpbIBarOIIEro COAEPKAHWE 3aKOHHOCTH MPUrOBOpPA IyTEM
€ro COMOCTaBJIEHUs C JPYTUM CBOMCTBOM IMPUTOBOpa Kak CyA€OHOrO pelieHus —
0o0OCHOBaHHOCTH. B gaHHOW  CBSI3M  aBTOp  OTCTaMBaeT  TE3UC O
B3aMMOOOYCIIOBIEHHOCTU W HEPa3phIBHOW CBS3M JIAHHBIX CBOMCTB IMpuUroBopa. B
MOHSTHE 3aKOHHOCTU TMPUTOBOPA, MPUACPKUBAICH OOpPAaTHOM 3aKOHOAATEIIO
NO3UIMHU, BKJIIOYaeT OOOCHOBAHHOCTH MpuUroBopa. B moarBepxkaeHuE CBOEMY
BeiBOAy H.A. KonokomoB cceulaercsi Ha OTCYTCTBHE 3aKOHHOCTH  IIpHU
HeoO0ocHOBaHHOCTH NpuroBopa. Mexay TeM H.A. KonokonoB gomyckaer u To, 4TO
B MCKJIFOUNTEIBHBIX CIy4asx JAHHbIE CBOMCTBA MOTYT Pa3HUTBHCA APYT C IPYroM,
HampuMep, B cllyyae OOOCHOBAaHHOCTH IMPUTOBOPA, TAKOBOH MOXKET SIBIATHCS U
HE3aKOHHBIM T10 MPUYWHE OTCYTCTBUS moanucei cynen [39, c. 382].

AHanu3upysi cyneOHyI0 MpakTHKYy, CJIEeIyeT OTMETUTb, YTO HEPEIKO B
aneJUSIMMOHHBIX ~ [TOCTAHOBJICHUSX, AJBOKAThl WJIM MPOKYPOPbl  CUHUTAIOT
BBIHECEHHBIE CyJaMU TNEPBbIX HMHCTAaHUUN NPUTOBOPHl HE3aKOHHBIMHU. Tak, B
ATEJUISIIIMOHHOM TOCTAaHOBJIEHUU SIpociaBckoro 00JIacTHOTO cyAa OT 8 nekadps

2022 roma mo geny Ne 1-33/2022, B ane/IsiMOHHOM IPEICTABICHUH MPOKYPOP
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ITepBomaiickoro paiiona byonoB /[.A. mpocuT 00 OTMEHE MPUTOBOPa U BEIHECEHUU
HOBOT'O OOBHHHUTEIBHOTO MPUTOBOpA. YKa3blBa€T O HE3aKOHHOCTU MPUTOBOpa
BBUJy HENPAaBWIBHOTO NPUMEHEHHUS YrOJOBHOTO 3aKOHa, HECTPaBEIIUBOCTU
HakazaHus [6]. AnamormuHoe TpeOoBaHWE NpPOKypopa J[3epKMHCKOro paiioHa
r. SlpocnaBis coaepKUTCA U B ANEIUIALMOHHOM IOCTaHOBJIEHHH fpOCIaBCKOro
obmactHoro cyaa ot 21 HosOps 2022 roga no aemy Ne 1-414/2022 [5].

B AnemnsanuoHHOM MOCTaHOBJIEHUU SpociaBckoro o0jacTHOro cyma ot
2 aBrycta 2022 roma mo ageny Ne 1-143/2022 apsokatr C.C. Tpem3uH cumrtaer
NPUTOBOp HE3aKOHHHIM M HEOOOCHOBAHHBIM M3-3a CEPHE3HOr0 HapyIICHUS
TpeOOBaHUI  YrOJOBHO-MIPOILIECCYaTbHOTO  3aKOHA W HECHPaBEIJIMBOCTH
HaszHauyeHHOro E.A. CuHuLIMHY HaKa3aHUsl.

B cBoeil xanobe oH oOpamiaer BHMMaHHE€ Ha TO, YTO OTCYTCTBYIOT
00CTOATENbCTBA, KOTOPhIE MOTJIM Obl OTSATYuTh Hakazanue mia E.A. Cunununa.
Kpome Toro, moguepkuBaer, 4To JABa MPECTYIUICHUS, COBEPIICHHBIE UM, UMEIU
HE3HAUUTENbHYIO TsKecTh, U E.A. CHUHUIIMH MOJHOCTHIO NMPU3HAI CBOIO BHUHY,
BBIPA3WJI pacKassHUE W 3a00TUTCS O JIBYX MAaJIOJIETHUX JETSIX, KOTOPhIE HaXOMSITCS
Ha €ro WKIUBEHUHU. TakKe aJBOKAT MPOCHT y4ECTh COCTOSIHUE 3J0POBbSI CaMOIO
OCYXJICHHOT'O U €ro OJU3KUX POACTBEHHUKOB, a TAKXKE MOJIOKHUTEIbHBIE OT3BIBBI O
HEM CO CTOPOHBI JPYTUX JIHIl U padoTomares [3].

Kak yxe ormedanoch, 3aKOHHOCTb MPUTOBOpAa KaK CBONCTBO IPUTOBOPA,
CoJIep’)KaHhEe KOTOPOTrO YaCTHYHO PACKPBIBACTCS 3aKOHOAATEIEM B YIrOJIOBHO-
npoieccyaibHoM — 3akoHe. Jlis  oOecrmiedeHuss NPaBUILHOTO  MPUMEHEHUS
YTOJIOBHOT'O 3aKOHA BaXKHO OPUEHTUPOBATHCS HA JICUCTBYIOIIEE 3aKOHOAATEILCTBO.
B 1aHHOM KOHTEKCTE HACTOSTEIBHO PEKOMEHIyeTcs oOpaTUTh BHHMAaHHE Ha
MOJIOXKEHHUSI, U3JIOXKEHHBIE B cTaThe 389.18 YronoBHO-mpoliecCyalbHOTO KOJIeKca
Poccuiickoii deneparuu, B KOTOPOH 3aKOHOMATETh JAET JOCTATOYHO MOJIPOOHOE
pa3bIACHEHHE OTHOCUTEIHFHO OOPaTHON CUTYAIIMH, TTPU KOTOPOU HE TPEICTABIIAETCA
BO3MOKHBIM CUMTATh IPUTOBOP 3aKOHHBIM, T.€. 3/1ECh P€Ub HJIET O HEMPABUIBHOM
NPUMEHEHUN YTOJIOBHOTO 3akoHa. [Ipexxne Bcero, HEOOXOAWMO OTMETHUTh, YTO

Hapymenue TtpeboBanmii OOmel yactu YK P® B pesynbrare HEnpaBUIbHOIO
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IPUMEHEHUS YT'OJIOBHOT'O 3aKOHA SIBJISIETCSl MPOOJIEMOM, ONKUCHIBAEMOM B IMyHKTE 1
nanHou cratbu [36]. Takoe HapylleHHe MOXET MPOSBIATHCA B HEMPaBUIBHOM
UCKaQ)XCHUU TOHMMAaHUs OOIIMX TPUHIIMIIOB YrOJIOBHOTO 3aKOHOAATENhCTBA B
CIEIYIOIUX KOHTEKCTaX:

—  ONpeAeNeHUs MOHATHS IPECTYIICHUS;

— YCTaHOBJICHHMSI YCJIIOBHI BOBHUKHOBEHUS YTOJIOBHOM OTBETCTBEHHOCTH 3a

€ro COBEPIIECHUE;

— yCTaHOBJIEHUS (POPM BHHBI;

— ompeneneHus: 00CTOATENbCTB, UCKIIOYAIOIIUX NPECTYNHOCTD IEIHHUS.

Bo-BTOpBIX, B COOTBETCTBMH € 4Y. 2 paccMaTpuBaeMOM CTaTbU K
HEMPAaBWIBHOMY MPUMEHEHUIO YIOJIOBHOIO 3aKOHAa 3aKOHOAATENb HCIOJIb3YET
BapUaIMio, BBIPAKAIOIIYIOCS B NMPUMEHEHMH HE TOW crtarbu OCOOCHHOW YacTh
yTrOJIOBHOT'O 3aKOHA JIN0O0, HAIIPOTHB, HE T€X MYHKTOB WK 4acTh OCOOCHHOM YacTu
yroJioBHOT0 3akoHa. [lojoOHast cutyarusi B OOJBITMHCTBE CIy4YaeB CKIIAbIBACTCS
M0 MPUYUHE PAa3rPAHUYECHUS CXOAHBIX COCTABOB NMPECTYIUICHUH, OTCIO/1a BHITEKAET
U JIOCTaTOYHO IMIMUPOKHUH CHeKTp, onmyOaukoBaHHbIX [1neHymom Bepxouoro Cyna
P® pazbsacHeHul, MO3BOJISIIONIUX MPABUILHO MOJONUTH K TOJKOBAHUIO YTOJIOBHOTO
3aKOHa.

B-TpeTbux, B COOTBETCTBUU C 4. 3 paccMaTpuBaeMoOM CTaThbu K OJHOMY M3
OCHOBAHMI, MO3BOJISIOIINX OTHECTH NPUMEHEHHE YTOJIOBHOIO 3aKOHA B KaueCTBE
HEMpPaBUIBHOTO, SBJSIETCS HAa3HAUCHHWE Haka3aHUs Oojiee CTpPOroro, Yem
MPEYCMOTPEHO COOTBETCTBYIOIIEH cTaThbet OCOOCHHOM YacTH YrOJIOBHOI'O 3aKOHA.
B kauecTBe npumepa, MOATBEPKAAIOIIETO TaHHBIM BBIBOJI 3aKOHOAATENS, CIEIYET
NPUBECTU CUTYALIUU, TTPU KOTOPBIX CyI 00s13aH CMATYUTH HaKa3aHUE:

— HAa3HAYCHHE HAKa3aHUs HECOBEPIICHHOJETHMM Juuam (cT. 88

yTOJIOBHOT'O 3aKOHA);

— Ha3HAUCHHUE HAKA3aHWS TPU HAIMYUM CMITYAIOIIUX OOCTOATEIHCTB

(cT. 62 YroJIoOBHOTO 3aKOHA);
— Ha3HAYCHHWE HaKa3aHWs NpPH BEPAUKTE KOJUIETUU  MPHUCSKHBIX

3acenateneit (cT. 349 yrojioBHO-MPOIECCYaTbLHOTO 3aKOHA) U T. .
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2.2 O60CHOBAHHOCTD Cy/1e0HOT0 MPUTOBOPa

OO60CHOBAaHHOCTb TPUTOBOPA MPEICTABISAET COOOH «CYIIECTBEHHOE CBOMCTBO
CyZeOHOTO perieHusl. ITO O3HAYAET, YTO BBIBOJIBI, CICTIAHHBIC CYI0M, OCHOBAHBI Ha
JIOCTaTOYHOW W YOCNHWTEIHbHONW COBOKYITHOCTH JIOKa3aTenbCcTB» [8, c. 16].
O00CHOBaHHOCTH TIPUTOBOPA B JIOKTPUHE YT'OJOBHO-TIPOIIECCYATbHOTO TpaBa [21,
c. 135] nonumaercs kKak COOTBETCTBHE HOPMaM MPOLIECCYATbHOTO U MaTEPUATILHOTO
npaa. [Ipu 3TOM cpean 0TeueCcTBEHHBIX aBTOPOB TAK)KE BBICKA3BIBAECTCSI MHEHUE O
TOM, YTO TOJIbKO TIPU COONIOAEHUU OOOCHOBAHHOCTH MPHUTOBOpPA JOCTHUNKUMBI U
Ipyrue ero cBoicrtBa. Tak, B cilydae MpU3HAHUS MOJICYIMMOIO JIMIIA BUHOBHBIM
NEPBOCTENIEHHON OO0S3aHHOCTBIO Cy/a SIBISIETCS OOOCHOBaHME MEphl HaKa3aHUS,
MPUMEHSIEMOI B OTHOILICHUH JaHHOTO JIUIIA.

Ecnu paccyxnarb 00 000CHOBaHHOM pEIIEHUHU, TO ATO 3HAYUT, YTO OHO HE
TOJIBKO 0a3WpyeTcsi Ha KOHKPETHBIX (pakTax, HO W HMMEET TOJATBEPKICHUE B
MOTUBHUPOBKE. VICTUHHOCTH NOPUTOBOpa — 3TO HEOTHEMJIIEMOE CBOICTBO €ro
nokazareabHOCTH. CBOWCTBO 3aKOHHOCTH M 00OCHOBAaHHOCTH IIPUTOBOPA HACTOIBKO
TECHO CBfI3aHbl JIpyr C JPYyroM, 4YTO HUX MOXHO paccMaTpuBaTh Kak
B3aMMOOOYCIIOBICHHbIE  MOHATHUA. HeEeoOOCHOBAaHHOCTH K€  4Yalle  BCEro
ACCOILIMUPYETCS C HE3aKOHHOCTBIO, TaK KaK MPUTOBOPHI, HE UMEIOIINE aJIEKBATHOTO
000CHOBaHMS, OTHOCSTCA K KaTeropuu He3aKOHHBIX. [IpaBuiabHOE MpUMEHEHHE
YrOJIOBHOT'O 3aKOHa M COONIIOACHUE JIOJDKHOM — NIPOLEAYpPhl  YTOJOBHOTO
CYZIONIPOU3BOJICTBA  SIBJISIETCSI HEOOXOJMMBIM ~ YCIOBUEM HE TOJbKO s
MOJIJIEPKAHUSI 3aKOHHOCTH MPUTOBOPA, HO U JIJIs IOJIJIEP>KaHUs €ro IPYTUX CBOMCTB.

B  KoMMeHTapusXx K M3MEHEHHUSM B  YroOJIOBHO-NPOIECCYaTbHOM
3aKOHO/ATENbCTBE, MOATOTOBJIEHHBIX MpEACeaaTeIeM CIIEICTBEHHOIO KOMHTETA
AWM. bacTpbIKMHBIM, MOJYEPKUBAETCSA, YTO MPUTOBOP CUUTAETCS CHpPaBEIIUBHIM
TOTJIa, KOT/Ia €r0 BBIBOJIBI COTJIACYIOTCA C (haKTaMH, YCTAaHOBICHHBIMU B pEabHBIX
yCIIOBUSAX, @ OCHOBOM JTHX BBIBOJOB CIy)KaT JIOKa3aTelIbCTBa, W3Yy4YCHHbIC B

npoiiecce cyeoHoro pasouparenscTsa [22, ¢. 504].
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Crporoe coOmojieHHE BCeX TpPeOOBaHHWM  YTroJOBHO-IIPOIECCYATHHOTO
3aKOHA, BKJIIOYAsl 3alpeT Ha MCIOJIb30BAHUE JOKA3aTENbCTB, MOJYYECHHBIX B
pe3yJibTaTe€ HApYyIIECHUsI 3aKOHA COTJIACHO CTaThe€ 75, TapaHTUPYET HCKIIOYEHUE
BBIHECEHUSI HEIOCTaTOYHO OOOCHOBAaHHOTO OOBHUHUTEIBHOTO TIPUTOBOpPA B
cooTtBeTcTBUH € yacThio 3 crathu 302 VIIK. Takum oOpa3om, coboieHne 3aKoHa
SIBJISICTCS TJIaBHBIM (DAKTOPOM MPH BRIHECEHUHU CYACOHBIX PEIICHUM.

«B cooTBeTcTBUM € TONOXKEHUAMU cTaThbu 240 YTOIOBHO-IPOIIECCYATLHOTO
KOJIeKCa, TPHUTOBOp, SIBISIONIMNCS 3aKOHHBIM M OOOCHOBAaHHBIM, MOXET OBITh
OCHOBaH TOJBKO Ha JIOKA3aTelbCTBAaX, KOTOpPhIE OBUIM HEMOCPEACTBEHHO
UCCJIEZIOBAHBI B X0J1€ Cy/1I€0HOT0 pa30upaTeabCcTBa. DTO O3HAYAET, UYTO CYJ HE UMEeT
mpaBa CChLIAThCS HA JI0KA3aTeIbCTBa, KOTOPhIE HE OBbUIM OTJIAIICHbl WM HE OBLIN
UCCIEJOBaHbl B paMKax Iporecca. Takue TpeOOBaHUS OTHOCITCS H K
JI0OKa3aTeNbCTBAM, KOTOpble HE OBUIM OTPAXKEHBI B MPOTOKOJIE CYIeOHOTO
3acenanus. Takum oOpa3zom, CyaeOHBIN TPUTOBOP JOHKEH CTPOTO COOTBETCTBOBATH
TpeOOBaHUSIM 3aKOHHOCTH M 000CHOBAHHOCTHY [22, ¢. 504].

CornacHo pazneny Il YronoBHo-TipoliecCyallbHOTO KOJEKCa, IPUTOBOP
JIOJDKEH OIMMPAThCs Ha TIOKa3aHWsS YYaCTHHUKOB CyAeOHOro pa3OmparenbCcTBa, B
KOTOPOM 3aKOHOJIATENIb YETKO ompeaenser ux Kpyr. OaHako, B OTCYTCTBHUE
HEIMOCPEICTBEHHOTO OTJIAIICHUSI 3TUX IMOKAa3aHWM, CChUIKA HA HUX B IMPUTOBOPE
SIBJISIETCSL HEJTOMYCTHUMOM.

Tem He MeHee, clielyeT OTMETUTh, YTO (PaKTUUECKHUE CBEACHUS, JIeKAIIUe B
OCHOBE MOKAa3aHMi, a TaKkKe JPYTrue J0KA3aTeIbCTBA, OJIYYEHHBIE B COOTBETCTBUU
C 3aKOHOM, MOTYT OBITh WCIOJB30BaHBI JJIT OOOCHOBAHHUS BBIBOJOB Cyaa IO
yrojaoBHomy aeny. OgHako ux oObEKTHMBHAs MPOBEPKA W MCCIIEIOBAHUE JIOJKHBI
OBITH BBITIOJIHEHBI B COOTBETCTBUH C MPUHITUIIOM BCECTOPOHHOCTH ¥ TIOJTHOTHI.

JlanpHEHIuid 3Tanm MCCIIEIOBAaHUS TIpEArojaraeT oOpalieHue K TaKoMy
CBOWCTBY IMPUTOBOpa KakK CyJIeOHOI'0 pEHICHWs KaK €ro MOTHBHPOBAHHOCTD.
[IpuroBop mpu3zHaeTcsi MOTUBUPOBAHHBIM B TOM CJIydae, €CJIM BCE BBIBOJBI CyAa
000CHOBaHbI JIOKA3aTEIbLCTBEHHBIMU (DakTaMu, U TIPH ITOM TPHUBOASATCS

KOHKPETHBIC JOBOJLI B IIOJIB3Y IIPUHATOIO PCIHICHUA.
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B MOTHMBHpOBAaHHOM MIPUTOBOPE HAXOIAT OOBEKTHBHOE BBIPAKEHUE BCE
apTyMEHTBI, KOTOpBIE SBISIOTCS (PAaKTUUECKUM TOATBEPKICHUEM BBIBOJOB U
pelIeHHs Cy/la, BBHITEKAIOIINX M3 BBHIBOJOB, YCTAHOBJIECHHBIX B MOTHBHUPOBOYHOM
9acTH. 31eCh CIeAyeT OTMETUTh O TOM, 4YTO, €CIH CYJOM KakKoe-Tu0o
JI0Ka3aTeIbCTBO MPU3HAHO HEJOMYCTUMBIM OHO O0S3aTENIbHO JOJKHO OTpa)aTh
MOTHB TaKOTO PEIICHUS.

HNHTepecHa 1Mo BOMPOCY PACKPBITUS COAEPKAHUS MOTHUBHUPOBAHHOCTU KaK
CBOMCTBA MpUroBopa A1 apropa u nozunus [nenyma Bepxosnoro Cyna P®. 3nech
cienyer oOpaTuTh BHUMaHue Ha nonoxkenust [loctanoBnenus ot 29.11.2016 Ne 55
«O cynebHoM mpuroBope» (manee mo Tekcty — IlocranoBnenue Ne 55) [32]. B
cootBercTBUH C. M. 19 [TocranoBnenus Ne 1 o0s3aTeNIbHBIM 371EMEHTOM MPUTOBOPA
Cylla SIBIIAETCS MOTHBHPOBAHHOCTh BBHIBOJIOB CY/AOB B YacTH KBaTU(UKAIIUU
NpOTHUBOIIpaBHOTO nessHus. COracHO TIPHUBEACHHBIM  BBHIIIC  TOJIOKCHHSM,
OCHOBAaHHWEM JUJII PACCMOTPEHUS BOMPOCOB O HEMPAaBUILHOM TPUMEHEHUU
YTOJIOBHOT'O 3aKOHA SIBJIIETCS KOHKPETHAs CTaThsl YTOJOBHOTO KOJCKCA, €€ 4acTh
WIK MYHKT CTaThbu. TakuM o0pa3oMm, CIEIyeT yUYWUThIBATh YKa3aHHBIE HOPMBI TIPH
PaCCMOTPEHUU JJAHHOTO BOMPOCa.

«Cyn NOMKEH He TOJBKO CChLIAThCA HA OTHECEHHBIE K OIEHOYHBIM
KaTeropusM MPU3HAKUA MPU3HAHUS TOJCYIUMOrO0 BUHOBHBIM B IPOTHUBOIPABHOM
JETHUH, HO U TIPUBOJIUTH 3TO B ONMHUCATEIHhHO-MOTHBHPOBOYHON YaCTH MPUTOBOPA,
KOTOpast MOITBEPIKAAET HATMIUE dTUX MMPU3HAKOB HA MpakTHKe. B curyaruu, korna
OOBHHSIEMBIN OOBHHSIETCS B COBEPIICHUN HECKOJIBKUX MPECTYIUICHUH, CYJ TaKKe
00s3aH O0OOCHOBAaTh KAXIYIO KBATH(PUKAIMIO B YaCTH KaXKIOTO W3 DOTHX
npecTtymieHui» [22, c. 504].

Takum oOpa3om, gemast BBIBOABI OTHOCHUTENHHO COMEPKAHUS JTaHHOTO
naparpada, cienyeT OTMETHTh, YTO OOOCHOBAHHOCTH IPUTOBOpPA B JOKTPHUHE
yTrOJIOBHO-TIPOLIECCYATIBHOTO TIpaBa TMOHMMAETCSd KaK COOTBETCTBHE HOpMaM
IpOoLIeCCyaIbHOTO M MaTepuaibHOro mpasa. [Ipu 3TomM aBTOp coriaceH ¢ MHEHHEM
¥ 0 TOM, YTO TOJIKO MPHU COOJIIOICHUH 00OCHOBAHHOCTHU MPUTOBOPA JOCTUKUMBI U

JIPYTHUE €r0 CBOMCTBA.
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2.3 CnpaBeuIMBOCTH CYyAe0OHOI0 IPUTOBOPA

Jloruka Hacrosmero naparpada mnpeanosaraer oOpallleHHEe U PaCKpPBITHE
OJTHOTO U3 CBOWCTB IPUTI'OBOpA — €ro cnpaBeIauBOCTH. OTCYTCTBHE B YIOJIOBHOM
3aKOHE OIPEAECIEHUsl CIPAaBEIJIMBOCTH IPUTOBOPA, PABHO KaK M JPYIHX €r0
CBOWCTB, MPUBOJAUT COBPEMEHHBIX HCCIEAOBATEICH K H3JI0KEHUIO aBTOPCKHUX
neUHUITUH.

ITpodeccop kadenpsr yromoBHo-mporeccyaapHoro npasa .M. 3aropckuii
pacKpbIBaeT OIIpEIETICHUE «CTPaBEMIMBOCTh IIPUTOBOPA», KOTOpOE
NPUHIMIIHAIBHO OCHOBBIBAETCSI Ha (POPMYJIHMPOBKE «BBIHECTH OOOCHOBAHHBIM
OPUTOBOpP». OTO O3HAYAEeT, 4YTO CYAEOHBIM MPUTOBOP JOJDKEH OTpaxaTh
OOBEKTUBHBIC, MpPaBUIbHBIE  BBIBOJbI, COOTBETCTBYyIOUIME  (HAKTUYECKUM
00CTOSTENbCTBAM KOHKPETHOI'O YIOJOBHOIO J€lla, KOTOpble 00eCHeurnBaroT
IIPaBUJILHOE IPUMEHEHHE YTOJIOBHOIO U IPYTUX OTpacien poCCUMCKOro mpasa. Kak
CJIEZICTBHUE, CyJl B MIPOLIECCE pa3pelIeHus] YTOoJIOBHOIO Jieja 00s3aH yUYUThIBaTh BCE
MPABOBBIC ACTIEKThI, YTOOBI BHIHECTH CIPaBEIIUBLIN Tpurosop [17, c. 42].

CnpaemuBeiM BunuTcs nosuius 10.B. @pannudupona, oTMedaroniero, 4To
«IOJT CHPABEIIMBOCTHIO MPUTOBOpa CIEAYET MOHUMATh MNPUTOBOP, B KOTOPOM
HAaXOIHUT OTPaXEHHWE TMPABWIBHOE pa3pelIeHUE BOIPOCOB, KaCAKOUIUXCS
BHUHOBHOCTH WJIA HEBMHOBHOCTH JIMIIA, ONPEIEICHUS MEPhl HaKa3aHUs, C YUYETOM
TSKECTH COJICSTHHOTO, a TaK)Ke IMIHOCTH MOACyaumMoro» [42, c. 268].

B nocranoBnenusix KoncturyumonHoro cyma P®  HeogHOKpaTHO
BCTPEYAETCs] YHOMUHAHUE O CIPaBEUIMBOCTH CyA€OHBIX perieHuii. OTCroaa MOKHO
caenath BbIBOA O ToM, uTo KonctutyunonHeii Cyn P®, kak mnpencraBisiercs
aBTOpPY, YKa3bIBa€T CHPABEIJIUBOCTh KaK OOBEKTUBHYIO OIICHKY pe3yibTaT
paspeneHnst KOPPEKTHOTO YrOJIOBHO-IIPABOBOIO CIIOPa, U, KpPOME TOr0, KaK OJHO U3
Ba)KHBIX TPEOOBAaHMIA YTOJIOBHO-TIPOIECCYATLHOTO 3aKOHOAATENbCTRA.

«B 4. 2 cr. 389.18 YIIK P® 3akoH0aTENIEM TOBOPUTCS O HECITPABEAJIMBOCTH
PUTOBOPA KaK Cy/1IeOHOTO PEIICHUSI B CBSI3H C TEM, YTO ObLIO HA3HAUEHO HaKa3aHue,

KOTOpPOE€ HC COOTBETCTBYCT TSXKCCTH COBCPIICHHOI'O JIMIIOM IIPCCTYILICHUA,
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JMYHOCTHU OCYKJIEHHOTI'O JIMIIA, JIMOO B TOM CJy4yae, eCjId UMEET MECTO HaKa3aHue,
dbakTUYeCK HE BBIXOJAIIEE 3a paMKHu, IpeaycMoTrpeHHble OCOOEHHOM YacTu
YrOJIOBHOI'O 3aKOHA, HO MO BUAY JUOO MO APYroMy KPUTEPHIO — pa3Mepy, He
MO3BOJISIET TOBOPUTh O HEM KaK CHOPABEIJIMBOM PENIEHUU B CUIIY UYPE3MEpPHOMU
MSTKOCTH HaKa3aHUs, JIN00, HAPOTHUB, YPE3MEPHOI €ro CypoBOCTH» [29, ¢. 66].

PaccmaTpuBasi cripaBemJIMBOCTb, CIAEAYET MPOBOAUTH €€ COMOCTaBIECHUE C
MOpaJbHO-HPABCTBEHHOM KaTteropueu, GopMUpoBaHUE KOTOPOUM MPOUCXOIUT MO
BJIUSTHUEM JIOMUHHUPYIOINIUX B COBPEMEHHOM OOIIECTBE KATETOpUU <«J100pa» U
«3nay. Henb3sa ymyckaTh U3 BHUMaHUA U TOT ()AKT, YTO TEPMUH «CHPABEIIIUBOCTH)
HOCUT MHOTOTpaHHBIM Xapakrtep. [IpuMeHHTENbHO K MPUTOBOPY Kak CyAeOHOMY
pElIEHNI0  CTPABEJIMBOCTh, IMOMHUMO BBIIIEPACCMOTPEHHBIX, OMUPasCh Ha
uccienoanue A.A. IleTpukunoi, cienyer paccMaTpuBaTh CKBO3b MPU3MY:

— (QopMalbHOrO acmeKTa, KOTOPBIM IO3BOJIAET BHUJAETh T'PAHUILIBI

CIIPaBEIJIMBOCTH MMPUTOBOPA;

—  COJEpKaTEeIbHOTO acleKTa, MPU KOTOPOM YUMTHIBAIOTCS BOMPOCHI,
Kacaroluecsi BAHOBHOCTH WJIM HEBUHOBHOCTH JIMIIA, ONPE/ICTICHUS] MEPbI
HaKa3aHWsi, C YYETOM TSKECTH COACSHHOIO, a TaKXKe JUYHOCTH
nojcyaumoro [29, c. 66].

B Hacrosmieit pabore mpemsiaraeTcss  MCHONIB30BaTh  JIC(HUHHUITIIO
CIpPaBEMJIMBOCTA TPUTOBOpa, mnpemioxkeHnyro [O.B. @panmmdupoBsiM, u
paccMaTpuBaTh JAHHOE CBOMCTBO IIyT€M PACKpPbITHUS IPUTOBOpPa, B KOTOPOM
HaXOJUT OTpPaKEHHE [MPaBWIbHOE pa3pelieHUe BOIMPOCOB,  KacaloUIUXCs
BUHOBHOCTHM WJIM HEBMHOBHOCTH JIMIIA, ONPEACICHUSI MEPhl HaKa3aHUs, C YUYETOM

TAKECTHU COACAHHOIO, a TAKIKC JIMYHOCTH IMOACYAUMOTI 0.

27



I'naBa 3 IlocTaHoBJieHHEe Cy1e0HOI0 MPUTOBOPA

3.1 IlponeccyanbHast perjiaMeHTAIUsI TOCTAHOBJIEHUSI IPUTOBOPA

Kak mnomuepkuBaercs, «IpuUroBOp Cyda — 3TO OKOHYATEIbHBIM OTBET
IIPaBOBOI CHCTEMbI Ha BOIPOC O BUHOBHOCTH MJIM HEBHHOBHOCTH OOBHHsSIEMOTO. B
X0Jle CyneOHOro pa3OumparenbcTBa JaHHBIM BOINPOC pa3pelracTcs, U IMPUTOBOP
OTYETJIUBO JIEMOHCTPUPYET W YyKa3blBa€T HA MPU3HAKU BUHOBHOCTH JIHMOO Ke
HEBMHOBHOCTH JiMIA. [IpUroBop cyma — 3TO Takke 3alluTa OCHOBOIIOJAraroIIero
MPUHIIMIIA MPEINOoJaraéMoil HEBUHOBHOCTH JI0 TTOJHOIO pa3pelieHus] YyroJIOBHOTO
nena» [17, c. 144].

[Ipouenypa TMOCTAaHOBJIEHHS NPUTOBOpPA CyAa, HEOTHEMIIEMOM YacCThIO
KOTOPOM  SIBISETCS  BBICAYIIMBAHUE  IOCIEIHErO0  CJIOBa  MOJACYJIHMMOTO,
MIPEAyCMATPUBAET MEPEXOJ] CYAEH B M30JMPOBAHHYKO COBEIIATEIBbHYK) KOMHATY.
DTO OOBSCHSIETCS TEM, YTO MPOIECC MPUHATHS PEUICHUS HE JOMYCKAeT HAIWYIUS
IIOCTOPOHHUX JIWIl, KPOME€ CYJIbH, IPUHUMAIOIIETO Y4YacCTUE B PACCMOTPECHUU
KOHKPETHOTO yrojioBHOro jaena. Cienyer OTMETUTh, YTO YCTAaHOBJICHHOE MPaBUIIO
3ampeniaeT MOKWUJATh COBEIMIATENbHYDO KOMHATY JIO MOMEHTA BBIHECEHUS
MIPUrOBOpa IO JETy.

Mexnay TeM ciaeayer YNnoMSHYTh U 00 OTKJIOHEHUHM OT JaHHOTO IpaBUJIA.
OTKJIOHEHHEM U OJHOBPEMEHHO, TaKuM O0Opa30M, BO3MOXKHOCTBIO TOKHHYTH
COBEIIATEIbHYI0O KOMHATY Ha MEPEPBIB IS OT/AbIXa, 00JIaIal0T Cy/AbU B CIyYasXx,
KOrJla MOCTAHOBJICHHUE IPUTOBOPA COMPOBOXKIAECTCS OTCYTCTBUEM BO3MOKHOCTHU
COBEPIINTH YKa3aHHOE JACHUCTBUE B TaK HA3bIBAEMbIC TPAJIUIMOHHO YCTAHOBJICHHBIE
CpPOKHU. 31€Ch MIET peub O MOCTAHOBJIECHUU IMPUTOBOpPA, KOTOpoe TpeOyer Oosee
JUTATENILHOE B OTJIMYME OT BBIIICONIUCAHHOTO, BpeMEHU. [IpaBuiio, yCTaHOBIEHHOE
3akoHomareneM B cT. 298 VIIK P® nHakimaapiBaeT 3ampeT Ha pas3riallcHUe
CYXJIEHUH, 00CYXIaeMbIX U IPUHOCHUMBIX B MPOIECCE BRIHECEHUS MPUTOBOpA. ITO
TpeboBaHNE MPUMEHUMO HE TOJBKO K pasrjalleHu0 WH(pOpMamuu O COBEIIaHUU

Cyled, HO U K JIpYruM croco0aM ee packpbiTusi. Takum 00pa3oM, COXpaHEHHE
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TallHbl COBEILAHUS SIBJISIETCS OJHUM M3 BaXKHEWIIUX YCJIOBUM, YCTaHOBJIEHHBIX
3aKOHOJIATENEM B JAHHOU CTaThE.

JlanbHeMmmidi 3Tanm  MCCiAeAOBaHMS OOLIEro MOpsA/Ka IOCTAHOBIEHUS
OpUroBopa TMpeanoyiaraer oOpalieHne K BONpocaM, KOTOpbIE —MOJJIeKaT
pa3pelIeHnI0 B KOHTEKCTE pacCMaTpUBAEMOil POLeypbl. 3J1ECh B IEPBYIO OYEPEIb
cienyer OTMETUTh O mojiokeHusax cr. 299 VIIK P®. B yactu nepBoil ykazaHHOUN
CTaTbM  3aKOHOAATENb  MPOBO3IVIAIIAET  IPABUJIO, COIMNIACHO  KOTOPOMY
MIOCTAHOBJIEHHWE TMPUTOBOpa Cyla MNOoJpa3yMeBaeT Ioj co0OM paspelieHue Bcex
BOIIPOCOB, YKa3aHHBIX B JaHHOU cTathe. Oco00e BHUMAHUE 3aKOHOIATENb YIEseT
TaKK€ TIOCJIEIOBATEIBHOCTH Pa3pelIaeMbIX BONPOCOB, HE JOIYCKas, TaKUM
00pa3oM, OTKJIOHEHUE OT IaHHOTO NpuHLUNA. OTAEIbHOI0 BHUMAHHUS 3aCITYKUBAET
4acTh 2 aAHAIM3UPYEMOW CTaTbh, B KOTOPOM 3aKOHOJATENIb  BBIJACISAET
cnenupuyeckue 0COOEHHOCTU MPU OOBUHEHUHW MOACYAUMOIO B COBEpPUICHUH HE
OJTHOTO, a HECKOJIbKMX MpecTyIuieHnd. B maHHOM ciiydae 0Os3aHHOCTH cCyJa
3aKJII0YAeTCsl B pa3pelieHMd BOMNPOCOB, YyKa3aHHbIX B 1. 1. 1-7 4. 1
paccMaTpuBaEeMOl CTaThH, MPU PYKOBOJCTBOBAHUU MPUHIIMIAMU UX pa3pelieHUs
110 OTAENBHOCTH JUISl KaXKJI0TO MPECTYIIeHUs. B CBOIO odepenp, peain3aius 3Toro
MOJIX0JIa CHOCOOCTBYET IOCTHXKEHUIO CIPaBEUIMBOCTH U 3(PGEKTUBHOCTH MPH
cy1eOHOM pa3OoupaTesIbCTRE.

OTaenbHOro OCBEIIEHHs MO paccMaTpUBaE€MOMY BOMNPOCY TaKXkKe Tpedyer
npaBuio, 3akperieHHoe B c¢T. 300 VIIK P®. B yka3aHHOH cTaThe 3aKOHOJATEIb
OpelycMOTped OO0SI3aHHOCTh Cylda B OOCYXKIEHUU BOINpOCAa O BMEHSIEMOCTH
HOJCYANMOTO.

Ocoboe BHUMaHHE POCCUHCKHI 3aKOHOJATENb YyIEIUI U  BOIPOCY
KOJIJIETHAIbHOT'O0 PACCMOTPEHHUS YTOJIOBHOTO Jel1a, KOTOpOoe CPOPMYTUPOBAHO UM B
ct. 301 yronoBHO-mpoliecCyallbHOrO 3aKoHa. Bce Bompockl, B mnopsiake cT. 299
YT0I0BHO-TIPOIIECCYaTLHOTO KOACKCA, Pa3peliatoTcs MpU COOMIOACHUN MPUHIIMIIA
OonbpIIMHCTBA TOJOCOB. [Ipu STOM TpencenaTeNbCTBYIONIMI TpU pa3perieHun
BOIIPOCOB IO YrOJIOBHOMY JIE€NIy KOJUIETHAIbHO TOJOCYET TNocieaHuM. B

anamuzupyemoit 301 crarbe YIIK P® 3akoHOmaTenb Takke OpsiMO MPETYyCMOTPEI

29



OTCYTCTBHE BO3MOXHOCTHM M OJHOBPEMEHHO IpaBa CyAbU OT BO3JAEPKAHUSA OT
rOJIOCOBAHMSI, 32 UCKIIOUEHUEM BOIIPOCa, KOT1a U30MpaeTcs Mepa HaKa3aHus B BUJIE
cMepTHOM ka3Hu. [locneanuit ciayyaii npeanonaraet n30paHrue Takol Mepbl TOJIBKO
npy COOMIOACHUN MPUHIIUIA SAMHOTIIACHOTO PEIICHUS CyIeH.

Anamuz cr. 301 VIIK P® mno3Bossier aBTOpYy CGHOpPMYIHUPOBATH OOIIHE
IIpaBUjIa, KOTOPBIMU PYKOBOJCTBYIOTCS CyIbU IIPH PACCMOTPEHNUH YT OJIOBHOTO J1€71a
KOJIJIETHAIbHO, YTO TaKXe oOecrednBaeT OecHpHUCTPacTHOCTh U HE3aBUCHUMOCTh
KaXJ0r0 U3 CyJaeH.

Bo-nepBbIx, Ipy KOJUIETHAIBHOM T'OJIOCOBAHUM B OTHOIIEHUM BCEX CYJHEH
3aKOHOJATENb 3aKPEIUIsieT COOII0IEHUE PUHIIUIIA PABEHCTBA MPaB.

Bo-BTOpbIX, Kak OBUIO OTMEYEHO, MPEACEAATeNbCTBYIOMUM TOJIOCYeT
IOCJIETHUM.

B xoHTEKCTE NpUMEHEHMSI YTOJIOBHOTO 3aKOHOAATENIbCTBA, CIEAYET 00OpaTUTh
BHHMAaHNE HAa BO3MOXKHOCTB CYJI€U BO3JEPKATHCS OT FOJIOCOBAHMS B CUTYALIUH, TIE
OJIMH U3 HUX BBICTYIIAET 3a ONPaBAAHUE ITOACYIUMOr0 U OCTAETCS B MEHBILINHCTBE.
OTO NpeaycMOTPEHO POCCUHWCKUM 3aKOHOAATENIBCTBOM, KOTOPOE TapaHTHUPYET
CyIeiCKyI0 HEe3aBUCHUMOCTb UM O0O€CHeuMBaeT MpPaBOBYIO 3alUTY KaKIOTro
rpaxaaHnHa. [{[eHHOCTh Takoro mnpasa 3aKiIrO4acTCs B TOM, YTO OHO COXPAHSET
UHTErPUTET U OOBEKTHUBHOCTH CYAEOHOro mpoliecca, MpeAoTBpallias BO3MOXKHbIE
IIPOTUBOPEYHS B IPUHATHIX PELICHUSX.

B-TpeTrbux, npu pacxoxJeHWM MHEHUU Cylel B BOIpoOcax KBaIH(PUKALUU
NpeCTYIUIEHUS U BbIOOpAa MEpbl HAKA3aHUs, 3aKOHOJATENb IPETyCMOTPEN MPABUIIO
JUISL yperyJIMpOBaHMs CUTyaluu. EcCiaum Ccyapn BBICTYNAIOT 34 ONpPAaBIAHUE
NOJICYIUMOT'0, TO B COOTBETCTBUM C YCTAaHOBJIEHHBIM 3aKOHOATEIBCTBOM UX I'OJIOC
OyZeT yuTeH BMECTE C TOJIOCaMH 3a KBATH(PHUKAIIUIO PECTYIICHUS 110 YTOJIOBHOMY
3aKOHY, KOTOpPO€E IPEIIONaracT MeHee TSHKKOE MPECTYIUICHUE U, KaK CIIEICTBUE,
IIPUMEHEHHUE MEHEE CYpPOBOM MEpBI HAKA3aHMUS.

B-uerBepThIX, CyAbsi, B COOTBETCTBUM C YCTAHOBJIEHHBIM YI'OJIOBHO-

MpoucCCyajlbHbIM 3aKOHOAATCIIbCTBOM, CYIbA, BBICKA3aBILIMI HWHIWBUAYAJIbHOC
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MHEHHUE U COXPAHSAIONIMI €ro Mo MoBOAY BBIHECEHHOTO MPUTOBOpa, UMEET MPaBo
U3JIO)KUTh €0 B MUCbMEHHOM popMe B COBEUIATEIbHOW KOMHATE.

JlanpHeHIuii 3Tan MOCTaHOBICHUS MPUTOBOpa MOApa3yMeBaeT Moja coOoi
€ro COCTaBJIEHHE, YTO clieAyeT u3 cMbicia cT. 303 YTonoBHO-IIPOLECCYaTbHOTO
Kozekca. [IpuroBop B OTEUECTBEHHOM CUCTEME YrOJIOBHOI'O CYAOIPOHU3BOACTBA
JOJKEH OBITh M3JI0KEH Ha sA3bIKe cyneOHoro paszOupartenbctBa (4. 1
BBIIIIEYKA3aHHOM cTarbu). B 4. 2 yKa3aHHOM CTaThbu 3aKOHOAATEIEM
NPEeyCMOTPEHbI JIBa aJbTEPHATHBHBIX BapHaHTa K COCTaBJICHUIO MPHUTOBOpA:
NEPBBIA — OT PYKH, BTOPOI — U3TOTOBJICHHBIN C TOMOIIBI0 TEXHUYECKUX CPEJICTB, C
OTOBOPKOM Ha TpeOOBaHHE €ro COCTaBIIEHHE OJHUM W3 CYyIeH, KOTOpble U
IPUHUMAJIM HETIOCPEICTBEHHOE Y4aCTHE B COCTABIEHUHU MIPOLIECCYATbHOTO aKTa.

B 4. 1 cr. 303 VYronoBHO-NIpOLECCYaTbHOIO KOJEKCAa POCCUUCKUUN
3aKOHOJATENb TAKXKE MPEAYCMOTpPEN MOJ0KEHHE O CTPYKTYpe HPHUTroBOpa Kak
IIPOLIECCYAIbHOTO AaKTa. B COOTBETCTBMM C YKa3aHHOW CTAaTbEH, CTPYKTYPHO
IPUTOBOP COCTOUT U3 CIEAYIOUIMX YaCTEW: BBOAHAS, 3aTEM CIIEYET OMUCATENbHO-
MOTHBUPOBOYHAS 4aCTh, U CTPYKTYPHO 3aBEPIIAET €r0 PE30JIOTUBHAS YaCTh.

Oco0oe BHHMMaHHE 3aCITyKMBAIOT OCOOEHHOCTH CTPYKTYpPhI TMPHUTOBOpa B
3aBUCUMOCTH OT BHJIOB MPUTOBOPA, MPEIYCMOTPEHHBIX OTEYECTBEHHON CHUCTEMOM
YrOJIOBHOT'O CYAONPOU3BOACTBA. Tak, JJis BBOJHOM YacTU MNPUHIUIHUAIBHBIX
OTJIMYUI B 3aBUCHUMOCTH OT OOBHHUTEIBHOIO JIMOO OMpPaBAaTEIbHOIO MPUTOBOPA
3aKOHOJATENEM He COpPMYIHUPOBAHO, T.€. BBOAHAS YaCTh JJIsl pacCMaTpUBAEMBIX
BUJIOB PUTOBOpa — (paKTUUECKH OfuHaKoBas [17, c. 144].

PestoMupys, cieqyer OTMETUTh, 4YTO IIOCTAaHOBJIEHHE IPUIOBOpa IO
OTEYECTBEHHOMY YI'OJIOBHO-IIPOLECCYATBHOMY 3aKOHOJATEIbCTBY MPEICTABISAET
co0oll akT peanusauuu npasa. Ha ocHOBe mpHUroBopa Kak MPOLECCYaIbHOIO aKTa
rOCyJapCTBO TPUMEHSET YroJIOBHO-TIPABOBYIO CAHKLHIO M TakuM 00pa3oM

obOecrieynBaeT 3allluTy COBPCMCHHOT'O O6HIGCTBa OT IIPCCTYIIHBIX ITOCATATCIILCTB.
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3.2 Oco0eHHOCTH TOCTAHOBJIEHHSI IPUTOBOPA B Cy/le MPHUCIKHbIX

PackpbiTue conmepkaHusi JaHHOro maparpada cleayer HadaTbh C
UCTOPUYECKOTO 0030pa pa3BUTHS TPUCSHKHBIX 3acefaTeiel B OTECYECTBEHHOM
YTOJIOBHOM CYAOIIPOU3BOJICTBE.

[TosiBienne cyga NPUCSHKHBIX B POCCHUIMCKOM TOCYAapCTBE CBA3BIBACTCS C
JIOPEBOIIOIMOHHBIM TIEPUOJOM, B YaCTHOCTH ¢ 1864 roaom, 03HAMEHOBAaHHBIM
NpUHATHEM YCTaBa YrojoBHOro cympomnpowusBojactBa [43, c. 15]. Ilpu srom, ¢
MOMEHTa €ro MPUHATUS [0 MEPBBIX 3aCEHaHUll C yYacTHEM CyAa MNPUCTKHBIX
BPEMEHHOM MHTEpPBAJ COCTaBWJ OKOJO JBYX JeT. (DyHKUMOHUPOBAaHHE CyJa
OPUCSHKHBIX OCYHIECTBISUIOCH 10 cOObITUH 1917 T., BOLIEANIMX B MCTOPHIO KaK
OxkTtsi0pbckasi peBofolus. M3i0K€HHOE TO3BOJSET BBIJICIUTh TEPBLIA ATan
pa3BUTHUS CyJla IPUCSIKHBIX.

Bropoii sTan pa3BuTHs CBSI3BIBAETCS C BOCCO3JAHUEM CyAa MPUCSKHBIX B
Poccuiickoii ®eneparuu, 1 OTHOBPEMEHHBIM MPOBEICHUEM CyneOHON pedopmbl B
1991 r., nonokuBIIE Hayaao MPOBEICHHUIO SKCIIEPUMEHTA 10 BBEJICHUIO IAHHOTO
MHCTUTYTa B OTHEIBHBIX PETMOHAxX rocyaapcrBa. IIpouHoe BxoXIeHHE cyaa
MPUCSI)KHBIX HA BCeW Tepputopum Poccuiickor denepanuu CBA3BIBACTCS C HOBOM
KoAU(UKAIMEeH YroJIoBHO-TIpoliecCyalbHOro 3akoHomatenbctBa B 2001 romy.
Poccuiickuii 3akoHOAaTENb, IPUHSB BO BHUMAaHHUE 3HAUEHHUE CYyJla MPUCSKHBIX, B
2016 romy mpemycMoTpen pacliMpEeHHE NMPUMEHEHHS B IPaBOpEATU3aLUOHHON
NPaKTUKE WHCTUTYTA MPHUCSHKHBIX 3acelaTeliei, YTO BBIPA3UIOCh B MPUHATHH
®enepanbHOro 3akoHa ot 23.06.2016 Ne 190-®3. I3meHeHus, BHECEHHbBIE JaHHBIM
denepalibHBIM 3aKOHOM, HApPUMEP, 3aTPOHYIN PACCMOTPEHUE YTOJOBHBIX JEN C
ydacTHEeM TPHUCSHKHBIX 3acemareiied B OOJACTHBIX cydax o0 yOuicTBax ¢
ONpe/eICHHBIM OrpaHMYE€HUEM, cyllecTBoBaBmMM A0 2016 roma — Hamuuue
KBTU(PUIUPYIOMKX MTPpU3HAKOB. C MPUHATHEM YKAa3aHHOTO 3aKOHA PAllOHHBIM Ccya
NPEeIOCTaBICHO IMPaBO pPACCMOTPEHHs YrOJOBHBIX Jen 00 yowuiicTBax 0e3

OTATYaromnx 00CTOSATEILCTB.
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Pocculickuii 3akoHOAATENb B YTOJIOBHO-TIPOLIECCYAIbHOM 3aKOHO/IATEIbCTBE
OpelycCMOTped  CIENYIOUIMe  BUAbl  pEUIEHUH, KOTOpble  MPUHUMAIOTCS
OpelCceNaTeNbCTBYIOIIMM  TpU  pa30MpaTeNnbCTBE  YyrOJIOBHOIO — Jena  C
HENOCPEACTBEHHBIM y4aCTUEM ITPUCSKHBIX 3aceqaTeneil:

— IIOCTAaHOBJIEHHWE O MPEKPALIEHUU YTOJIOBHOIO Jena. 3/1eCh CIeAyeT

OTMETUTh 00 WCKIIIOUATEIPHOM NPUMEHEHHH IOJIOKEHUH CT. 254
Y T0I0BHO-TIPOLIECCYATBHOTO KOACKCA;

— OIpaBIATENIbHBIN MPUTOBOpP. JlaHHBINM BUJ MPUTOBOPA UMEET MECTO MPHU
BBIHECEHUHM TPUCSIKHBIMU 3acefaTelsiMU MHHUMAJIbHO — OJHOIO
OTPULIATENIBHOTO OTBETA M3 TPEX OCHOBHBIX BOMPOCOB, M3J0KCHHBIX B
4. 1 cr. 339 VYromoBHo-mporeccyaqbHOro kojekca. Ilomumo Toro,
OKOHYaHHME pa30MpaTeabCTBa IO YrOJIOBHOMY Ji€lda C Y4YacTHEM
NPUCSKHBIX 3aCENaTENIe IMMyTEM NPHUHATUS pACCMAaTPUBAEMOTr0 PELIECHUS
NPOUCXOJIUT U B TE€X Clydasx, KOrja MpeacenaTeabCTBYIOIUNA — CyIbs
denepanbHOro cyna oOIIeH HOPUCAUKIIMU MPU3HAET OTCYTCTBUE B
COBEPILIEHHOM JIMIIOM J€SHUU TPU3HAKOB MPECTYIUICHUS;

— OOBMHUTENbHBIA NPUTOBOP. 3HECh CIEAYET OTMETUTh O BBIHECEHUH
paccMaTpyUBaEeMOro pEIIEHUs, Kak CIeAyeT U3 cMbIcia 4. 3 cT. 350
VYTonoBHO-TIpOIECCYabHOIO KOAEKCa, C HAa3HAYEHUEM HakKa3aHus, JIN0o
0e3 Ha3HAYCHUS HAKA3aHUS U TPETHI BapUAHT — HA3HAYCHUE HAKA3aHUS U
OCBOOOXKIEHUS OT HETO;

— TIIOMHMO BBIIIEYKA3aHHBIX PEIICHUH, MNPeICeNaTeIbCTBYIONIUNA MOXKET
IPUHSATH IOCTAHOBIIEHUE O POCITYCKE KOJUIETUH MPUCSHKHBIX 3aceIaTelien
C OJHOBPEMEHHBIM HANpaBJIECHUEM YrOJOBHOTO [leJa Ha HOBOE
PacCMOTpEHHUE, UTO MPEATNOoIaraeT y4acTue B CyJle0HOM pa30upaTebCTBe
MHOTO cocTaBa cyza. [[puHsATHE yKa3aHHOIO pEIEHUN OCYILIECTBISETCS B
NOpSIIKE, MPETYCMOTPEHHBIM 4. 5 cT. 348 YronoBHO-IPOLIECCYaTBHOTO

Kojaekca» [43, c. 15].
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Ananmuz  cr. 351  VYTroJ0BHO-IpOILIECCYaTbHOTO  KOJEKCa  MO3BOJISIET
chopMyIupoOBaTh CIEAYIONINE OCOOCHHOCTH MOCTAHOBIICHUS MPUTOBOPA B CYAE C
y4acTHEeM MHCTUTYTA MPUCSKHBIX 3aCeAaTeleH.

B mepByto ouepenbs HEOOXOIUMO OTMETHTH O BBOJHOW YacTH IPHUTOBOPA,
KOTOpasi 1O pacCMaTpUBAa€MOMY BOINPOCY XapakTEpHU3yeTCs OTCYTCTBHEM
yKazaHueM (aMuiIni TPUCSDKHBIX —3acelnaresieil, NPUHUMAIONIUX ydacThe B
cyeOHOM pa30oupaTeNbCTRE.

Crnenyromasi 0COOCHHOCTh BBITEKaeT M3 TPEOOBaHUM, NMPEABSIBISIEMBIX K
OIKCATENbHO-MOTUBUPOBOYHOM YaCTH OIPaBAaTEIbHOrO IPUTOBOPA, B KOTOPOU IO
CMBICITY Y. 2 aHAJIU3UPYEMOI CTAaThU U3J1araeTcs CyIeCTBO OOBUHEHHMSI, B KOHTEKCTE
KOTOPOT'0 KOJIJIETHeN MPUCSHKHBIX 3aceqaTeneld ObUIO BBIHECEHO JTaHHOE PelleHUE.
[TomuMo TOrO, B paccMaTpuBaeMONl YacTH NPHUTOBOpPA JIOJDKHBI COACPKATHCS
CCBUIKM Ha BEpAMKT KOJUIETMM TPUCSHKHBIX —3acefaTrenedl nubo  OTKa3
HOJICPKUBAIOIIET0 OT UIMEHU TOCYapCcTBa OOBUHEHHE B CYJI€ T10 YTOJIOBHOMY JIEITY
or oOBuHeHusa. Ilpu »sTom TpeOoBaHMEe 00 W3JIOKEHUH JIOKA3aTEIIbCTB
NPEIBABIACTCS UCKIIOYUTENBHO JJIS YaCTH, KOTOpash HE BBITEKAET M3 BEPAMKTA,
BBIHECEHHOT'O KOJIJIETHEH MPUCSIKHBIX 3aceIaTeriell 0 yTOoJI0BHOMY JIEIy.

OnucaTenbHO-MOTUBUPOBOUHAS YacTh JJii OOBMHHUTEIHLHOTO IPUTOBOPA,
HAIPOTUB, XapaKTEpPHU3yeTCs BKIIOUEHHEM IIMPOKOTO psjia BOIMPOCOB B €&
coJiep>KaHue. 37eCh CIEYeT OTMETUTD O CJIECAYIOUINX aCTEeKTaxX:

— OmHUCaHWE JEsHUSl, COBEPILICHHOIO JIMIIOM, B KOTOPOM COZAEp>KaTcs

NPHU3HAKK COCTaBa MPECTYIUICHUS U JOKA3aTeIbCTBO €TI0 BUHEI;

—  KBaJM(UKALMSA CONCSTHHOTO;

— MOTHBBI U30paHUs MEPHI HAKA3aHUS 1O YTOJIOBHOMY JEIY;

— 000CHOBaHME pelIeHUs CyJa B OTHOIICHUHM TPAXIAHCKOrO HCKa Kak

TpeOOBaHUs rpaklaHWHA O BO3MEIIEHUU UMYILIECTBEHHOIO Bpea.

Pe3omoruBHas 4yacTh, He3aBUCHMMO OT JuddepeHunanuu Ha BUIbI
OPUTOBOPa, COAEPKATETBHO JOMDKHA BKJIIOYATh PA3bICHEHUS O TOPSIKE
o0KalloBaHUSI TPUTOBOpPA Cyda C Yyd4dacTHeM MPHUCSDKHBIX 3acenmaTeneid B

AlCJIIIIUOHHOM ITOPAJIKCE.
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[Tomumo TOro, B paMkax AaHHOrO maparpada, IenecooOpasHO BBLICIUTH
HEKOTOpbIE OCOOCHHOCTH YTOJIOBHOTO CYAOIPOM3BOCTBA C YUAaCTHUE TPHUCSHKHBIX
3acenarenei.

Tak, B mepByto odepesb CleayeT OTMETUTh O TOM, YTO Cy/IeOHBbIE MPEHUs
CTOPOH B MPOILIECCE, ITO )KE KAcaeTCs U MOCIEIHETO CIOBA MOJACYAUMOr0, HOCAT HE
OJTHOKPATHBIN XapaKTep, a MPOBOAATCS JTBAXKIBI.

OmnpeneneHHble OCOOEHHOCTH MOKHO OOHApYXUTh MpU OOpalleHud K
00KaJIOBaHUIO W TMEPECMOTPY TMPHUTOBOpPA, PACCMOTPEHHOMY C Y4acTHEM
NPUCSDKHBIX 3acenareneii. Hampumep, B OTHOIIIEHUH OIPaBAaTEIHHOTO MPUTOBOPA,
KOTOPOMY OIIOCPEIyeT IMOCTAHOBJICHHE HAa OCHOBAHWM BEPIUKTA, MPUMEHSIETCS
TIOJIO)KCHHUH O €r0 OTMEHE B ClTydae OOHAPY)KCHUS B BEPJIUKTE HESICHOCTH JIMOO Ke
NPOTUBOPEYMBOM  €r0  XapakTepe, W  TpU  OTCYTCTBHH  yKa3aHWUS
peIcenaTebCTBYIONINM Ha JTAaHHBIC aCleKThHI. M, COOTBETCTBEHHO, OTCYTCTBUE CO
CTOPOHBI YKa3aHHOW CTOPOHBI MPEIOKEHUS K KOJUICTHU MIPUCSKHBIX 3acenarernei
0 MOBTOPHOM YJQJICHUW B COBEHIATEIIbHYI0 KOMHATY JIJIi BHECEHUS] YTOYHCHHS B
BOIIPOCHBIN JIUCT, B KOTOPOM CYZIOM C Y4€TOM MHEHHUS CTOPOH (OPMYIUPYIOTCS
BOTIPOCHI TIPUCSIKHBIM 3aCEIATEIISIM.

PaccmaTpuBasi OmMBIT NPUMEHEHHsS HWHCTUTYTAa TPUCSHKHBIX 3aceqaTelie,
cleyeT oOpaTUTh BHMMAaHHWE Ha TO, YTO B Psijie CTpaH, BKItoudas Poccuiickyro
denepannio, BO3MOXHOCTh €ro NPHMCEHEHHUS JONMyCTHMa TOJBKO B paMKax
YTOJIOBHOT'O CYAOINPOM3BOACTBA. [loMMMO TOTO, B psific 3apyOCKHBIX CTpaH,
Hanpumep, B CoequnenHbix [1ITaTa AMEpUKH, KOJUIETHS MPUCSHKHBIX 3aceaaTenci
BIIPaBE MPUHUMATH PEIICHUE TOJIBKO MPH COOTIOACHUH TPUHITUIIA SUHOTIIACHOTO
npubsatus pemenns [13, ¢ 90]. B Poccuiickoit denepanny B OTEYECTBEHHOM
YTOJIOBHOM CYAOMPOU3BOJCTBE ISl PacCMAaTPUBAEMOT0 MHCTHTYTA B HACTOSIIEE

BpEMSI TPETYCMOTPEH MPUHITUTT OOJBITUHCTBA TOJIOCOB.
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3.3 Oco0eHHOCTM IIOCTAHOBJICHMSl IIPUIOBOpPa MNpPH  COLJIACHH

O0OBHHSIEMOIO C NnpeaAbsaABJICHHbBIM 00BHHEHHEM

B Hacrosiiee BpeMs rpaBocyaue NpeICTaBiIsieT coO00M OJUH U3 AEHCTBEHHBIX
U B TO )€ BpeMs HEOOXOAMMBIX CIIOCOO0B pa3pemieHruss KOHMIUKTOB, UMEIONUX
yTOJIOBHO-TIPABOBOM Xapaktep. HeoOXoaumMocTh OCYIIECTBICHUS TPAaBOCYAHS B
JTAHHOM CJly4ae TPOAMKTOBAHA HE TOJBKO HAJIMYHME CIOpa, HO M BOMPOCOM O
BUHOBHOCTH JIMOO >K€ HEBHUHOBHOCTU JuIA. KOH(MIUKT yrojoBHO-PaBOBOIO
XapakTepa MpeanojaraeT €ro paspeuieHue IMyTeM NPUMEHEHHUsS CIelHalbHON
NpOLEAYphl,  SIBISIOUIEHCS  OCHOBOIIOJNAralolleld TapaHTUed  MPaBUIBHOTO
paspemieHus cropa.

Nuctutyr ocoboro mopsiaka cyAeOHOro pa3OuparenbCTBa, SIBISSICH
WHCTUTYTOM POMaHO-T€PMAHCKON CEMbH, TPHOOPETAET IMMPOKOE PACIIPOCTPAHEHUE
HE TOJIBKO B psijie 3apyOeKHBIX CTpaH, HO U B Poccuiickoit @enepanuu [14, c. 150].

[TossBIeHne oco0oro mopska cyneOHOr0 pa3dupaTens»CTBa B COBPEMEHHOM
Poccun cBsaseiBaerca ¢ HayasioM 1990-x rr. Ha cerogHsmHuil neHb OTHAEIbHBIE
BONIPOCHI  MOCTAHOBIICHHUSI TPUTOBOpA TMpPH OCOOOM TMOpPSAKE CyaeOHOro
pazOupaTenbcTBa  OCBEHIAlOTCA  3akoHoaareneM B 1. 40  yrojgoBHO-
POLIECCYaIbHOTO 3aKOHOIATENbCTBRA.

OCHOBHOE TIOJIOKEHHE TI0 paccMaTpUBaeMOMY B paMKaX HACTOSIIETO
naparpadga Bonpocy chopMyIUpPOBAHO POCCUHUCKUM 3aKOoHOaTeneM B 4. 1 cr. 314
YTO0I0BHO-TIPOIIECCYATEHOTO KOJIEKCA.

B nokTtpuHE yromoBHOTO mMpaBa YKOPEHWJIACH TO3UIUS, COTJIACHO KOTOPOM
MIOCTAHOBJICHWE TMPUTOBOpPA MPU OCOOOM TMOPSIKE CyAeOHOro pa3OupaTenbCcTBa
NPENICTaBIsAeT CO00M BO3MOXKHOCTh OOecredeHuss Ooyiee pPAMOHAIBLHOTO W
3¢ (HEKTUBHOTO UCTIONB30BAHMS BBIICISIEMBIX B LIEJISX OCYIIECTBICHUS MPABOCY U
PECYpPCOB, U OTHOBPEMEHHO TrapaHTHIO 00ECIIeYeHUs MPaB MHTEPECOB YUACTHUKOB
YyTOJIOBHOT'O CYAONPOU3BOJICTBA, MPEAYCMOTPEHHBIX POCCUHUCKUM YTOJOBHBIM
3aKOHOJATEIbCTBOM,  BO3MOXKHOCTh  COKpAIllEHUs  KaJleHIapHBIX  CPOKOB

pPacCMOTPCHUA YI'OJIOBHBIX JCII. CTOpOHHI/IKaMI/I )IaHHOﬁ IIO3UINNU SABJIAIOTCA,
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HampuMep, Takue oredecTBeHHble aBTOopbl Kak A.C. Anekcanapor [1, c. 43],
N.JI. Tlerpyxusn [30, c. 24].

HecMoTpst Ha TO, 4TO ¢ MOMEHTA MPUHATHS MOJIOKEHUN 00 0COOOM MOPSAIKE
CyneOHOTO pa3bupaTenbCTBa, KOTOPhIE ObUTA CHOPMYITUPOBAHBI 3aKOHOJATEIEM B
VYIIK P®, npouwio Gonee ABYX AECATUIETUH, HEKOTOPBIE BOIPOCHI B HACTOSIEE
BpeMsl TpEOYIOT HAyYHOT'O OCMBICTICHHUSL.

B nepByto ouepenb cieayer BBIIEIUTH MOJIOXKHUTEIbHBIM aclekT oco0oro
nopsika cyneOHoro pazOuparenbcTBa JUls €ro MHULIMATOpa — MOACYAMMOrO,
KOTOpPBIN ChOpMYIHPOBaH B 4. 7 CT. 316 YTroaoBHO-IIPOLIECCYaTbHOTO KOJEKCa.
CornacHo IpHUBEAEHHON HOpMeE, (OPMYJIUMPOBAHUE BBIBOJA CYIOM O TOM, 4TO
OOBHMHEHHWE, Ha KOTOpPOE MPEICTAaBUI CBOE COTJIACHE MOJICYAMMBIN, Hapsay C
00OCHOBAaHHOCTBIO TIOATBEPKAACTCSA JOKA3aTeIbCTBAMHU, COOpAaHHBIMH B XO7E
pPaccMOTPEHHs YTOJIOBHOTO Jiea, MpeanoiaracT MoCTaHOBICHHE OOBUHUTEIHHOTO
NPUrOBOpa CyAa U Ha3HAUYEHUE, UCXOJIS U3 3TOr0, HaKa3aHHs, KOTOPOE HE MOXKET
IPEBBHIIATH JIBE TPETH MAKCUMAJIbHOTO CpoKa JIMOO pa3mepa Hambosee CTpororo
BUJIa HAKa3aHUs, KOTOPOE MPEAYCMOTPEHO YTOJIOBHBIM 3aKOHOM IS COBEPILIEHHOTO
HOJICYTUMBIM MPECTYIUICHUS.

Mexay TeMmM, B TpydaX COBPEMEHHBIX aBTOPOB MOXHO BCTPETUTh
NPOTUBOPEUYMBYIO JAHHOM HOPME MO3MIIHI0, KOTOpas CBOAMUTCS K OTCTAaUBAHHUIO
Te3Uca O TOM, YTO «CPOK HaKa3aHHs 10 YrOJOBHOMY JelIy B paMKax
OOBHMHUTENBHOTO TPUTOBOPA, MOCTAHOBIEHHOTO B OCOOOM TMOPSIKE, 3a4acTyIO
NPEBBIIIAET CPOK YTOJIOBHOTO HAKA3aHHUS MO TOXKJIECTBEHHBIM yTOJOBHBIM JIENaM,
KOTOpBbIE PACCMOTPEHBI CYAOM B paMKax OOILero TMopsaKa YTOJOBHOTO
cynomnpowusBojacTsa» [41, c. 256].

B 1O e Bpemsi HapsAay C OTCTaMBaHWEM JaHHOTO Te3HCa, B JOKTPUHE
YrOJIOBHOTO TpaBa Mpu3HaeTcs (pakT Ha3HAUYEHHUS TaK HA3bIBAEMBIX YCPEIHEHHBIX
pa3MepoB YTOJIOBHBIX HaKa3aHUM, U yKa3aHUE Ha JOCTAaTOYHO PEAKHUE Cilydau
Ha3HA4YEHHUs BBICILIETO MIpejiea MaKCUMaIbHOI0 Haka3aHus. B 1aHHO CBS3M HeNb3s
HE COIJacUThCsl ¢ MHEHMEM O HECYUIECTBEHHOW pa3HMIIE MEX]y Ha3HauYE€HUEM

HaKa3aHMs B MOPSAKE 0OIIEro U 0coboro cy1e0HOro pa3ouparenbCcTBa.
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OTaenbHOrO  OCBEIIEHHMST 1O paccMaTpUBaeMOMY BONpPOCY  Tpedyer
crienmanbHoe nocranosienue [nenyma Bepxosrnoro Cyaa ot 05.12.2006 Ne 60 «O
NPUMEHEHUH CyJaMH 0cO00ro mopsijika CyaeOHOTro pa30upaTeabCcTBa YroJOBHBIX
nem» (manee mo texcry — [locranoBnerne Ne 60) [31]. B mynkre 12.1 yka3aHHOTO
[TocranoBnenus [lnenymom BC P® cdopmynupoBaHO MONOKEHHE O TOM, YTO
«UCX0ls M3 OCOOCHHOCTEHW CyIOMpPOM3BOACTBA, KOTOPOE OCYIIECTBISATHCA B
COOTBETCTBUM C MOJOKeHUsMU T. 40 YTolOBHO-IpOIECCYaIbHOIO KOJEKCa, B
OINKCATENIbHO-MOTUBUPOBOYHOM YaCcTH MPUTOBOpa JIMOO K€ B MOCTAHOBJICHUH O
NPEeKpalleH YToJI0BHOIO Jiea JTOJDKHO COJEPKATCS MOJIOKEHHUE O TOM, UTO CYJ
yIOCTOBEPUWIICA B COOJIOJIEHUU YCTAHOBJIEHHBIX POCCHUICKHUM 3aKOHOJIATEIHLCTBOM
ycinoBuii» [31].

Cnenuduueckue 0COOCHHOCTH MPUTOBOPa MpU 0COOOM MOPSIKE CYAeOHOTO
pa3OuparenbCcTBa TaKKE BBITEKAIOT M3 IMpolecca ero odxanoBanus. Tak, B m. 15
[TocranoBnenus Ne 60 [Tnenym Bepxosaoro Cyna PO obparmiaer ocoboe BHUMaHNE
Ha crartbio 317 VYTONOBHO-TIpOLIECCYAIbHOTO KOJIEKCAa U TMOJYEPKHUBAET, YTO
CylneOHble peIleHUs, BbIHECEHHbIE 0€3 TMPOBENEHUS IMOJHOr0 CyAeOHOro
pa3buparenbcTBa B paMKax OOIIETo MOpsiika YrOJIOBHOTO CYJONPOU3BOJCTBA, HE
MOTYT OBbITh 00KaJOBaHbl B KACCAIIMOHHOM WJIM anejuIsiuoHHOM mopsake. [Ipu
9TOM TaKue€ BBIBOJBI HE COOTBETCTBYIOT (DAaKTHUUECKHM OOCTOSITEIIbCTBAM
YrOJIOBHOT'O [I€la, YTO JIeJaeT MX HEOOOCHOBAHHBIMU JUISI PACCMOTPEHHS B
YIOMSIHYTBIX HHCTAHITHSIX.

[Ipu 3TOM ciemyer y4WTHIBaTh, YTO (PaKTHUECKHE OOCTOSATENbCTBA Jeia
OCTaIOTCs HEM3MEHHBIMU. Y Ka3aHHbIE TPEOOBAaHUS SBISIOTCS 0053aTENbHBIMU IS

COOJTIOJICHUS TIPU PACCMOTPEHUH JaHHBIX KaTEropHil Kajao0 U MpeaCcTaBICHUM.
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3.4 IIpoOaemMHbIe BONPOCHI NMOCTAHOBJIEHHS CyIe0OHOI0 NMPUIOBOpa M

NPEeAJO0KCHUSA M0 UX PCIICHUIO

CoBpemeHHas MPAKTHKa YTOJOBHOTO CYAOIPOHW3BOACTBA JEMOHCTPUPYET,
YTO BBEIHECEHUE MPUTOBOPA HE JIUIICHO OMPESICHHBIX CIOKHOCTEH. bropokpaTus
U (popmMau3M MpU PACCMOTPEHUU JI€TT YTOJIOBHOTO CYIOTPOU3BOJICTBA SIBIISIOTCS
npobiieMamMu 00IIero xapakrtepa. BBenenue HHGOPMAIMOHHBIX TEXHOJIOTHUH H
ABTOMATU3UPOBAHHBIX CUCTEM B JCSITEIILHOCTh CYJIOB, K TNTyOOKOMY COKAJIICHUIO, Ha
CErOJHAIIHUIN JIeHb HE IMOJYYUIIO TMOBCEMECTHOI'O PACHpOCTPaHEHUs, YTO TaKKe
ABJISIETCSI TIPOOJIEMHBIM aCHEKTOM IMOCTAHOBJICHHUS] 3aKOHHOTO M OOOCHOBAHHOI'O
npuroBopa. Takum 00pa3oM, MOCTaHOBIEHHWE OOOCHOBAHHOTO U CIIPABEJINBOTO
CyneOHOro pemieHus OCTaeTcsl OJHOM U3 BaXHBIX MPOOJIIEM YTrOJIOBHOTO
CYZIOTIPOU3BOJICTBA.

C yderom Bcex rapaHTHil mpaBoCcyaus noka3areneM 3GGEeKTUBHOCTH pabOThI
CylleOHBIX OPTAaHOB SIBIISICTCS TPABWIHBHOCTH W CIPABEIIMBOCTH IMOCTAHOBJICHHSI
npuroBopoB. HecoBepiieHCcTBO JEHCTBYIOMIETO 3aKOHOJATENhCTBA CTAHOBHUTCS
OJTHOM M3 MPUYUH BOSHUKHOBEHHUS MPOOJIEM B 3TOM 00JIACTH.

[IpoBenenHoe ucCeNOBaHKWE TMOATBEPAMIIO, YTO YCTpPaHEHHE YKa3aHHBIX
po06JIeM BO3MOXKHO JIUIIb MPU KOMIUIEKCHOM MOJIX0/1€, KOTOPBIN MpeycMaTpUBaET
HE TOJIbKO COBEPIICHCTBOBAHHME MPABOBBIX HOPM, HO W OpPraHHU3aIlMOHHBIC MEPHI,
HaIpaBJIeHHbIC HAa 0OPHOY C PEAB3ITOCTHIO, POPMATU3MOM M HEKOMIIETEHTHOCTHIO
B JICATEIIBHOCTH CY/I€OHBIX OPTaHOB.

B coBpeMeHHOM yTOJOBHO-TIPOLIECCYAIbHOM 3aKOHOATENBCTBE, IO MHEHHIO
aBTOpAa, OTMEUAETCS OMPEIEICHHOE HECOBEPIICHCTBO MPABOBLIX HOPM, YTO TIPSIMO
BBITEKACT W3 OTCYTCTBHSI BapuaHTa CYIAEOHOTO PEIICHUS «OCTABJICHHE B
MOJIO3PEHUN Y. Y Ka3aHHAsI MO3UIINS YKOPEHUIIACh M B HAYYHOM OOIIECTBE.

Opnnako, kak yrBepxkaaer A.B. KamunkuH, 10 ympa3gHeHUss MHCTHUTYTa
«OCTaBJIEHUSI B TMOAO3PEHHUM» B pe3yibTaTe mNpoBeneHHOM B 1864 cyneOHoM
pedopMbl, MPUHATHE PEIICHUS CYJAOM 00 «OCTaBJICHUH B IMOJO3PEHUU» O TOM,

IMPAKTUYCCKHU OBLIIO DKBHBAJICHTHO OOBSABJIECHHUIO €ro BUHOBHBIM. [ToMuMo TOIro, B
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3aBUCUMOCTH OT CEPbE3HOCTH MOCJEICTBUN 3JIOACSHUS U JOKA3aTeNbCTB, MOIJIA
OPUMEHATBCS W JApyras OpUInYecKkas OTBETCTBEHHOCTh — ajbTE€pHATHBHAS,
BKJIFOYAIOIIAsl CCHUIKY Ha MOCEIEHUE, BOCHHYIO CIIYKOy WJIM Iepeaady Mmoja Haa30p
nomurun [20, c¢. 237]. OrteuecTBeHHBIH TpaBoBen A.A. Benukomonbckas,
JOTIONIHSIET 3TOT IepeyeHb, oTMevas, 4yTo «mno CBoay 3akoHOB Poccuiickoii
Nmnepunt — OCHOBHOMY HOPMATHBHOMY aKTy JOPEBOJIOIMOHHOTO MEPHOJa,
BCTPEUAUCh TPHU BHAA MPUTOBOPOB: OOBUHUTEIBHBIM, OMpPABAATENbHBIN U
IPUTOBOP 00 OCTABJICHUH MOJCYTUMOr0 B mogo3peHun» [9, c. 4].

CornacHO CTaTUCTUKE, MPUTOBOPHI «00 OCTaBIEHUU B TOJO3PECHUM
COCTAaBJISUT CYIIIECTBEHHBIN MPOLEHT Cpeau CyAeOHBIX MPUTOBOPOB — Oosee 87%.
[Ipu mocTaHoOBIEHNU TTPUTOBOPA 00 OCTABJICHUH TMOACYAUMOTO B MOI03PEHUU CY]I
PYKOBOJICTBOBAJICSI ~ ONPEACIICHHBIMU  MOpUHIMNAMU. Eciu  ylIuKd TOpoTHB
NOJCYIUMOT0  OBLIM  HEIOCTATOYHBI, OJIHAKO HWMEIM MECTO HEKOTOpbIe
JI0Ka3aTeNbCTBA, CYJl MOT MPUHSTH OJHO U3 TPEX PEIICHUN:

— OCTaBUTh IIOJI03PEBAEMOI0 B CTATYCE MOJI03PEBAEMOT0;

— €CIIU €CTh MOPYYUTENIb U OH T'OTOB B3ATh Ha c€0sl OTBETCTBEHHOCTH 3a
OCYKJIEHHOT'0, MPU YCJIOBUH, YTO MOCIEAHUN OylIeT eMOHCTPUPOBATH
HajyIexaliee noseaeHue. OQHAKO «epegayay mojl MOPYYUTENbCTBO HE
OTOXJECTBIISLIACH CO CHATUEM MOJIO3PEHUS C JAHHOTO JIMIIA, IOTOMY Kak
BIIOCJIEJICTBHM MOTJIM TIOSIBUTHCS HOBBIE JTOKA3aTENbCTBA, TPeOyIolne
HOBOTO CyaeOHOro mpoiiecca. B Takom ciiydae mopy4duTenb 00s13bIBaICs
PEIOCTaBUTh OCYXKIAEHHOTO JIJII HOBOTO Cy/1I€0HOT0 pa30oHpaTenbCTBa;

— TMPEIOCTaBUTh MOJACYAUMOMY BO3MOXHOCTb J1aThb MPUCATY IS
NOJTBEPXKACHUS CBOEH HEBUHOBHOCTM B  paMKaXx CyaeOHOro
pa3zOupaTenbCTBa.

Takum oOpa3zoM, corsacHo CBoay 3akoHOB Poccuiickoit Mmnepun —
OCHOBHOMY HOPMaTHBHOMY aKTy JOPEBOJIOIMOHHOTO IMEpUOJa, HAJIU4Yue
MOJIO3PEHUN B HAPYIICHUM 3aKOHA HE SIBISIETCA JOCTATOYHBIM OCHOBAHHEM IS
NPHUBJICYEHUS K YTOJIOBHOW OTBETCTBEHHOCTU. OJIHAKO, €Ciau OyayT OOHapy>KEHBI

HOBBIC JIOKA3aTCJIbCTBA BUHOBHOCTH JIMIIa B COBCPIICHUU NAHHOTO IPCCTYIIICHUS,
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OHO MOXET OBITh MOBTOPHO MPHUBJICUCHO K YTOJOBHON OTBETCTBEHHOCTH. B TO ke
BpeMsI BOIIPOC O BO3POXKJICHUM JAHHOTO MHCTUTYTA B HACTOSAIEE BPEMsI BHI3BIBAET
OIpEIEIICHHBIE COMHEHMUS.

B KkoHTekcTe paccMOTpeHHs] MPOOJEMHBIX AaCHEKTOB IMOCTAHOBIICHUS
3aKOHHOTO W OOOCHOBAHHOTO TPHUTOBOPA, aBTOP TAaKXKE COIJIACEH C MHEHHEM
N.N. T'ycesoii, B.H. 3yOokxoBa, KoTOpble aHaTu3upys conepxanue crateit 299, 304,
307, 308, 309, 313 VIIK P®, npuxomar K BBIBOJY, YTO «OTpakaeMoe B
PE30JOTUBHOM YaCTH MPUTOBOPA PEIICHUE O MOPSAIKE CIETOBAHUS OCYKIEHHOTO K
MECTy OTOBIBAHMSI HAaKa3aHHs B Cllydae Ha3HA4YEeHHs] €My OTObIBaHUS JIUIICHHUS
cB000/bI B KojoHUHU-Tiocenenuu (m. 11 4. 1 ct. 308 VIIK P®) He paszpemaercs
CY/ZIOM TIpY TIOCTAHOBJICHUU pUroBopa» [16, c. 48].

[ToMuMO TOro, peKOMEHYETCsl PaCIIUPUTh CIEKTP BOMPOCOB, MO KOTOPHIM
YYaCTHUKH CYJIEOHBIX MPEHUNU CMOTYT MPEACTABUTH MUCbMEHHBIE (DOPMYIUPOBKHU
pelieHnii 10 yAaJeHHs CyAedl B coBewaTenbHyr KomHary. Clienyer
IPEeTyCMOTPETh 00S3aTENHCTBO CyJla pacCMAaTPUBATh MHUCHMEHHBIC TPEIIOKCHUS
CTOPOH CyJeOHOT0 pa3dupaTenbCTBAa M OIEHWBATh MX B COBEIIATEIHHON KOMHATE
IpU COCTaBIECHUHM MPUTOBOpAa W MPABO HA MPEACTABICHUE CBOMX PEIICHUI Ha
BOIIPOCHI, yKa3aHHbI€ B cTaThsix 299, ctarbe 300 YIIK P®. B yactHOCTH, YacTh 7
cratbu 292 YIIK P® cneqyer npuBeCTH B COOTBETCTBUE CO CIEAYIOMIEH PEIAKIIUEH
«Y4acTHUKH Cy1€OHBIX MPEHU, YKa3aHHbIE B 4. 1epBoi — BTopoii cT. 292 VIIK PO,
UMEIOT TIPaBO M0 OKOHYAHUU MPEHUI CTOPOH Ha MPE/ICTaBICHNE CBOMX PEIICHUN B
NMCBMEHHOM BUJIE, IO BOPOCAM, ITPEAYCMOTPEHHBIM B 4acTH nepBoit cT. 299 VIIK
P® u cr. 300 YIIK PO, u nomy4yeHne ONEHKH UX COAEPKAHUs B COBELIATEIBHON
KOMHaTe». JTO U3MEHEHUE MOXKET CITIOCOOCTBOBATH MOBBIMICHHUIO (P EKTHBHOCTH
IPaBOCYIUSI.

JIJist TOro 4TO0BI MPEAOTBPATUTH BIUSHUE BHEITHUX (PAKTOPOB Ha PEIICHUE
cynpu (cymei) W oOecreuuTh BO3MOXKHOCTH COCTaBJICHUS MOTHUBHPOBAHHOTO
pelieHusi, HeoOXOIUMO MPEAYCMOTPETh BO3MOXKHOCTb pPacCMOTpeHHs Aen 0e3
yAAJIEHUs] B COBEHIATENbHYI0 KOMHATy. OIHAKO 3TO HE TOJDKHO IMPENATCTBOBATH

PACCMOTPEHHUIO U Pa3pEUIEHUI0 IPYTUX JIE.
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B naHHO# CBSI3M U3rOTOBJIEHHE, OOBSIBICHHE U MPUOOLIEHUE K MaTepraiam
YyrOJIOBHOT'O JieJla BBOJAHOW M PE30JIOTUBHOM YacTed MpPUroBOpa, MOIAIMUCAHHBIX
cynbeil (CyabsiMH), TO3BOJUT PEIIUTh MPOOJIEMY, CBS3aHHYIO C COOJIOJICHHEM
TaliHbl COBENIATEIbHON KOMHATHI B CUTYallUsAX, KOT/la Ha COCTABICHUE MPUTOBOPa
TpeOyeTcst 0osee NIUTEIbHBIN EPUO BPEMEHH.

BrlllIen3nokeHHOEe TPEACTaBIsAE€T BO3MOXKHOCTh BBIHECTH CIEAYIOLIUE
pexomenaaiuu mo usMenenuto YIIK PO: nononuuts 4. 5 ct. 303, kotopast Oyner
3By4YaTh CleayromuM obpa3om: «Eciu cocTaBieHHE MPUTOBOpa CBA3aHO CO
CJIIOHOCTSIMU TPaBOBOro M (win) (aKTHUECKOro XapakTepa jAefia M MoTpedyer
JOTNOJIHUTEIIBHOTO BPEMEHH, CYJI MOYKET OrPAHUYUTHCA H3J0KEHUEM TOJIBKO
BBOJIHOM U PE30JIIOTUBHOM YacTU. DTH YaCTU MIPUTOBOPA JOJKHBI OBITh MOAMCAHbI
cynbel. B ciyyae paccMoTpeHus iena KOJJIErHallbHbIM COCTaBOM CYAEH, PUTOBOP
JTOJKHBI TTOAMUCATh BCE CY/IbH, Y4aCTBOBABIIKE B €70 BHIHECCHUM.

CornacHO 3aKOHOAATENbCTBY, CYAECOHBI MPUTOBOP JOJKEH OTpa)aTh
MHEHHE Ka)KJOro 4Yi€Ha Cy/Ja, O3HAKOMJICHHOrO C Marepuaiamu jena. Bce
COCTaBJISIIOIIME IPUTOBOPA, BKJIIOYAS BBOJAHYIO U PE30IIOTUBHYIO YaCTH, JOJIKHBI
ObITH 0opMIIeHBI B TeueHue 10 mHel mocie ux oryaiieHus.

[TonBoass UTOr, HEOOXOAMMO OTMETUTh, YTO HMHCTUTYT OCOOOr0 MOpPSIKA
CyleOHOrO pa3OupaTeNnbCTBa, SIBISSICH MHCTUTYTOM POMaHO-T€PMAHCKOW CEMbH,
MOJB3YIOIIUNCA IIUPOKUM pacnpocTpaHeHueM B Poccuiickon @Penepauuu,
SIBJISIETCS COBPEMEHHBIM U A(D(PEKTUBHBIM CITIOCOOOM Ha MYTH JTOCTIKEHUS LIeJIeH U
3a/1a4y cyaeOHOoro nporecca.

[Tomumo TOTO, aOCOMIOTHO KAXKAOMY Cy/neOHOMY pa3OupaTeabCTBY MPHUCYII
OKOHYATEIhHBIM pe3yldbTaT B BHUJEC BBIHECCHHS] OPraHOM CyneOHOM BIIACTH
IPUTOBOpAa B OTHOIIEHUM JHIA, KOTOPOE SIBIISIETCS MOJ03PEBAEMBIM B paMKax
COBEpIIEHUS  MNPOTHUBONPABHOIO  JAesiHUA.  PocCHMUCKMM  3aKOHOJaTeIeM
0COOEHHOCTSIM JTAHHOT'O MPOIECCa U €ro XapakTePUCTUKAM YAEJIEHO 3HAUUTEIbHOE
BHuMaHue B 1. 39 VIIK P®. [Ins BeiHeceHUs: cyAeOHOro MpUroBopa HE0OX0IUMO
IPOBECTU TMOJHBI aHaluW3 MW HCCIEJOBAHHE KaXKJIOro JI0Ka3aTelbCTBa,

MPEA0CTABICHHOTO CTOPOHOM OOBUHEHUS U 3AIIUTHI.
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3akijroyeHue

Hactosmass paGoTa, TOCBAIICHHAs BBIIBICHUIO TEOPETHUECKUX U
NPaKTHYECKUX TMpoOJeM MpUroBopa KaK akTa MpaBOCYAus, B 3aKIIOYECHUE
MIO3BOJISIET CPOPMYTUPOBATH CIETYIOIINE BHIBOIBI.

AHanu3 TpUroBOpa CcyAa depe3 NpU3My HCTOPUYECKOM »HIOXU U
pPaccMOTPEHHE €0 TEOPETUYECKUX M UCTOPHUUECKHX aCIIEKTOB [TO3BOJIUIIO BBIICIUTh
o0mye YepTbl U pPA3IUYUsl IPUTrOBOPOB, BBIHECEHHBIX B pa3HbIE JMOXH, U
COIIOCTAaBUTh UX C MPUTOBOPAMU CYJ1a, BBIHECEHHBIMU B HACTOSAIIEE BPEMSI.

Pe3ynbrarel M3ydeHUs HayuyHbIX TpPYAOB IOKa3aJd, 4TO COBPEMEHHBIE
y4eHBIE paCCMaTPUBAIOT MPUTOBOP Cy/a KaK MHOTOTPAHHOE MTOHSTHE, BKITFOYAIOIIEe
B ce0s cBoiicTBa OOOCHOBAHHOCTH, MOTHBUPOBAHHOCTH, CHPABEAJIUBOCTU U
3aKOHHOCTU. DTH CBOMCTBa MIparOT PEHIAIONIYI0 POJb B OOECIEUEHUHU OBEPHS
rpaXx/1aH K Cy/IeOHOM CUCTEME U TOCYIapCTBY B LIETIOM.

[Tpurosop SABIISICTCS pe3yabTaToOM YTOJIOBHO-TIPOLIECCYaNTbHOM
NESITeNbHOCTH, W MNPEJCTaBIsIeT COOON OKOHUYATEIbHOE pPELIEHHE IO BOIpPOCcaM
HaKa3aHWs, BKJIIOYas BOMPOCH 00 OCBOOOXKIEHMH OT Hero. B manHoOM
npoleccyanbHOM akTe peanusyrorcss HopMmbl YIIK M yromoBHoro mpasa, 4To
IOJJYEPKUBAET €r0 BAXKHOCTh U 3HAUMMOCTh B CUCTEME IPAaBOCYIUSI.

B pakypce nporieccyaibHOTO 3HaU€HUS TPUTOBOP MOKHO pacCMaTpUBATh Kak
OCHOBBI HE TOJBKO B paMKax JIOCYACOHOTO, HO M YTOJIOBHOTO CYAOIPOU3BOJCTBA.
3HaYUT MPUTOBOP CyJla — 3TO OCHOBA JUIS OCYIIECTBIICHUS TOCIEAYIOMIEH CTaauu
3aIUTHI B CyJI€ IIyTEM €ro 00>KajJoBaHMs B MOPSJIKE, YCTAHOBICHHOM 3aKOHOM.

OTaenbHOr0 BHUMAHUS 3aCIY>KMBAET U paCCMOTPEHHE MTPUTOBOPA C MO3UIIH
COLIMANbHOU. 371eCh BaXHO OTMETUTh O TOM, YTO PACCMATPUBAEMOE CYIOM
COBEpIICHHOE IPOTUBONPABHOE JIESHUE TMOMJICKHUT TPOBEACHUIO  OLICHKH
00I11€CTBEHHOH OMAaCHOCTH. 3HAUYUT NIPUTOBOP — 3TO BOILUIOLICHHE MHEHHE 0011IECTBA
K JIGTMHKBEHTHOMY TOBeJeHUI0. [[puHMas BO BHUMaHHE TO, YTO MPOBO3TJIAIIEHUE
IOPUrOBOpa OCYIIECTBISETCS MMyOJIMYHO, TO 3TO, TakuM 00pa3oM, JOJKHO

CIIOCOOCTBOBATH MMPCOJOJICHNIO CKIIOHHOCTH K JCJIMHKBCHTHOCTH.
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Kpome TOro, B comuaibHOM 3HAY€HWU POJIb MPUTOBOpPa TAaKOBa, YTO MpHU
MOCTAaHOBJIEHUU HE3aKOHHOT'0 U HEOOOCHOBAHHOT O MMPUTOBOPA CYa, WU HAITPOTHUB,
OpUroBOopa CyAa, MOJATBEPKIAIONIETO BHHOBHOCTh  JIMIIA, OOIIECTBO B
OMpEJIEICHHOW CTENEeHU CHOCOOHO BO3JECHCTBOBaTh Ha TMPUHATHE pEIICHUN
OpraHaMH TOCYAapCTBEHHOW BJIACTHM MYTEM BbI30BA IIUPOKOTO OOIIECTBEHHOTO
pe30oHaHca.

Opnako ompaBaaTeIbHBIM MPUTOBOP, CTABIIMK OJHUM W3 CIIOCOOOB
NIOCTAHOBJICHHUS  NPUTOBOpa B OTEYECTBEHHOW  CHCTEME  YTrOJIOBHOTO
CYIOIPOU3BOJICTBA, HA CETOAHSIIHUN JEHb SBIISIETCS PEXKE IMPUMEHSIEMBIM B
OTIMYME OT OOBHUHUTEIBHOTO MPUrOBOpA. AHAIM3 CTATUCTUYECKUX JAHHBIX
MoKa3aj, 4TO JaHHas MpPaKTUKa UMEeT TEHACHIIMI0O K CHUXEHUIO B POCCHUUCKOMN
Cy1eOHOM MPaKTHUKE.

I'maBa 39 VYTromoBHO-IPOLIECCYAIBHOTO KOAEKCA COAEPKUT ACTANBHYIO
periaMeHTanui0 TpeOOBaHUH, MPETBIBISIEMbIX K TOCTAHOBJICHUIO NPHUTOBOpPA B
Ka4ueCTBE MPOIECCYaTbHOTO aKTa CyIeOHOM BIACTH.

B Poccuiickont @enepanuu IMPaBOCYAME OCYIIECTBIAECTCS CyAaMH, |
KAueCTBO MPUHATHIX MPOLECCYaJbHbIX PEIICHUN HAOpsIMyl0 3aBUCHT OT
npodeccroHann3Ma, JMYHOCTHBIX U MICUXOJIOTMYECKUX OCOOEHHOCTEN CyIeH.

Pa3pemienne yroioBHBIX €1 — 3TO CJOXHBIM TMpolecc, TPeOyromuii
BHUMATEIBHOTO aHalIn3a KaXKJ0ro J0Ka3aTelIbCTBA, MPEICTaBICHHOTO CTOPOHAMU
oOBUHEHMSI W 3amuThl. HeoOXOAUMOCTh TaKOro TMOJX0Ja K TPaBOCYIHUIO
HEOCIOpHUMa, TaK Kak OH 00€CleurBaeT BHIHECEHHE O0OOCHOBAHHOI'O M 3aKOHHOTO
npurosopa. Tem He MeHee, B HACTOSIIEE BPEMs, CYIIECTBYIOT MPOOJIEMbI, B TOM
YHUCJIE PAaCCMOTPEHHBIE B paMKaxX HACTOSIIEH pabOThl, KOTOPBIE 3aTPYHHSIOT
MIOCTAHOBJICHWE 3aKOHHBIX U O0OCHOBAHHBIX MPHUTOBOPOB B CyNEOHON MpaKTHKE.
3a4acTyl0 HECOBEPUIEHCTBO JEHCTBYIOIIETO 3aKOHOJATENbCTBA CTAHOBUTCS
NPUYUHON OIIMOOK B MPOLIECCE BHIHECEHUS MPUTOBOpa. YUUTHIBasK JaHHBIA (DaKT,
MO>KHO CJI€JIaTh BBIBOJI O HEOOXOJAUMOCTH YIYUIIEHUS TPOIECCYaIbHOTO MOPSIKa

IMIpHU COCTABJICHUU U ITOCTAHOBJICHUU IIPUTOBOPA.
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Takum 00pa3om, COBpEMEHHBIN OMBIT Cy1€OHON MPAKTUKU CBUIETEIbCTBYET
00 oOmpeaeneHHbIX TPYAHOCTAX, KOTOPbI€ BO3HHUKAIOT NPH IOCTAHOBJICHHUU
npuroBopoB. [IpoOiemsl, cBsi3aHHBIE ¢ OIOpOKpaTHEN U (HOPMATH3MOM, CTAHOBATCS
npobsiemamu oduiero xapakrepa. Mx ycrpaHeHue sIBISETCA YpE3BbIYAHHO BaXKHBIM
JU1s1 0O€ecrieyeHusl MPUMEHEHHsI yTOJIOBHOI'O 3aKOHA U IOCTHXKEHUS CIIPABEAJINBOCTH
B BBIHECEHUU CYJICOHBIX PEIICHUN.

B pakypce nporeccyanbHOro 3Ha4eHus IPUTOBOP MOKHO PaCCMaTPUBATh KAk
OCHOBBI HE TOJIBKO B paMKax JIOCYA€OHOro, HO M YrOJIOBHOI'O CY/AOIIPOU3BOJCTBA.
3HaYUT MPUTOBOP CyJla — 3TO OCHOBA JUIsl OCYIIECTBIICHUS MOCIEAYIOIEH CTaluu
3aIUTHI B CyJI€ IIyTEM €ro 00’KajJoBaHMs B MOPSJIKE, YCTAHOBIEHHOM 3aKOHOM.

Hccnenyemas npobdiemMaTHKa, 3aTPOHYTAasl B JaHHOU paboTe, COXpaHsET CBOO
aKTyaJlbHOCTb M TpedyeT JanbHeiiero ocMeicienus. OpHako, Onarogaps
YCTaHOBJICHHOM LIENM U 3aJla4aM, HacTosmas padoTa Oblia yCIENIHO 3aBEPIICHA U

BCC ITOCTABJICHHLIC IICIIN U 3aJla4v JOCTUTHYTHI B IIOJTHOM o0BeMe.
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