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AHHOTALIUA

AKTyaJIbHOCTb ~ TE€Mbl  HCCJIENOBaHUS  OOYCJIOBJIEHA  CIEAYIOLIUMHU
00CTOATETBCTBAMHU. DKOHOMHUYECKas cepa sABISETCS OAHOW M3 BEIyIIUX, HO HE
MOJKET CYIIECTBOBaTh 0€3 JIOJKHOW IpaBoBoW nojjepxkku. He mocnennee mecro
3aHMMAKT B YaCTHOCTU TPaXXKIAHCKUE NPABOOTHOILICHHUS, BO3HHUKAIOIIUE MEXIY
WHIUBUYAIBHO ONPEJEICHHBIMA CyObEKTaMH, KOTOPBIE BBICTYHAIOT KIIOUYEBBIMU
AJIEMEHTAaMH JIIOOBIX JOTOBOPHBIX OTHOILIEHWH, W NPEACTABISAIOT COOOM dYacThb
XKU3HHU JI000T0 uyenmoBeka. [IpaBa, 00sA3aHHOCTH W OTBETCTBEHHOCTh CYOBEKTOB
JIOTOBOPHBIX ~ MPAaBOOTHOIIEHUW, HECMOTpPsl Ha TMpsSMOE 3aKOHOJATENIbHOE
3aKpeIIeHUE, OCTAIOTCS (PyHIaMEHTAIbHBIMU TEOPETUUYECKUMH U TPAKTHYECKUMU
NOJIOKEHUSIMU  TPaXXAAHCKO-IIPABOBOI'O  3aKOHOJATENIbCTBA B CBSI3H €
CYLLIECTBYIOIMMH CEroJHs JMCKYCCHUSIMH B HAy4YHBIX Kpyrax, a TaKxke
O0COOCHHOCTSIMH UX peaju3allui Ha MPaKTUKE.

HecMoTps Ha cyiiecTBOBaHHE OOJBIIOrO KOJIMYECTBA HAYYHBIX U YUEOHBIX
TPYJOB IO paccMaTpUBaEMOM TEME, HEIb3sl OCHOPUTHh €€ HOBH3HBI,
3aKJII0YAIOLIEHCsl B MCCIIEIOBAHUU M M3YUYEHUHU JIOTOBOPHBIX MPABOOTHOILIECHUMN C
TOYKH 3PEHUSI COBPEMEHHOI'O 3aKOHOAATENBCTBA U IEHCTBYIOIIEH TPAKTUKH.

Lenbto wHccnenoBaHusi SIBISETCS  U3Y4YeHHE CYOBEKTOB JIOTOBOPHBIX
IIPABOOTHOIIEHUN C TEOPETHUYECKOM M NPAKTHYECKOM TOYEK 3PEHHS B paMKax
IPa)KJaHCKO-TIPABOBOI'O 3aKOHO/IATEIIBCTBA.

JUis JOCTMKEHMSI LIEIM MCCIEN0BAaHUS HEOOXOAMMO PELIUTh CIEAYIOLIUE
3a]1a4M:

- OTIpEeAENUTh 1e(PUHULINN JOTOBOPHBIX MPABOOTHOILIEHUI;

- IIPOAHAIN3UPOBATH OCHOBHBIE O0COOEHHOCTH IPaBOBOI'O
pEeryaupoBaHus TOTOBOPHBIX MTPABOOTHOIICHHI;

- U3YYUTh TMOHSTHE M CYIIECTBYIOUIME KJIacCHU(PHUKAIUU CYyOBEKTOB
JIOTOBOPHBIX MPaBOOTHOILIEHUI;

- ONpENENUTh ITpaBa U  OO0SI3aHHOCTU CYOBEKTOB  JOTOBOPHBIX

MPABOOTHOIIIEHUM;



— BBISIBUTh OCOOCHHOCTH YYacTHUSl FOPUIWYECKUX JIUI] B JIOTOBOPHBIX
MIPaBOOTHOIICHUSX;

— OTPENETUTh CTaTyCc (HPU3MYECKOTro JIMIa Kak CyObeKTa IOTOBOPHBIX
IPABOOTHOIICHHIA;

- NpOaHANIM3UPOBATh  OCOOEGHHOCTH  y4yacTHsl  rocylapcTtBa B
JIOTOBOPHBIX MPABOOTHOIIICHHUSX.

CTpyKTypHO BBIITyCKHasl KBaJTU(UKAIIMOHHAS paboTa COCTOUT U3 BBEICHMUS,
TpEX TJaB, 3aKIIOYCHUS, CIUCKA HCIIOJIh30BAHHBIX HCTOYHWKOB. [lepBas TiaBa
MOCBSIIIEHA M3YYCHHIO TIOHSITHS JIOTOBOPHBIX IPABOOTHOIICHHWM, aHau3y
OCHOBHBIX 0COOEHHOCTEM MPaBOBOTO PEryJIupOBaHUS JIOTOBOPHBIX
MPaBOOTHOIICHW; BO BTOPOM TJIaBe€ W3YYCHO TIOHITHE U CYIICCTBYIOIIHEC
Kiaccuukanuu cyOBEKTOB JOTOBOPHBIX IMPABOOTHOILICHUM, a TakKe MpaBa U
00s3aHHOCTH CYOBEKTOB JIOTOBOPHBIX IIPAaBOOTHOIICHWH; B TPEThEH TIIaBe
OTpEIENCHBl OCOOCHHOCTH YYacTHsl HOPHIWYECKHX JIMI B  JOTOBOPHBIX
MPaBOOTHOIICHUSIX, CTaTyC (U3UYECKOTO JIMIa KaK CyOBEKTa JIOTOBOPHBIX
MIPaBOOTHOIIICHUH, ydJacTHe TOCYIapCTBa B JOTOBOPHBIX IPABOOTHOIICHHSIX. B
3aKTIOYCHUN TPHUBEACHBI PE3yibTaThl MPOBEACHHOTO B paMKax BBITYCKHOMN
KBATM(PUKAIMOHHON pabOThl HCCIAeAOBaHUS, CGHOPMYIHPOBAHBI BBIBOABI U
MIPEIIOKEHHSI TEOPETUIECKOTO M MPAKTHIECKOTO XapakTepa.

[Ipu nHanucanum pabOThl OBLIO MCIOJIB30BAHO 75 HMCTOYHUKOB, CPEIH
KOTOPBIX HOPMATHUBHO-TIPABOBBIC AKThI, MaTepHaJIbl CYACOHON MPaKTHUKH, TPYIbI
YYCHBIX-TIPABOBEIOB U CIEIIUATUCTOB B 00JIACTH IPakIaHCKOTO MpaBa.

O06Bem paboThl cocTaBuia 65 CTpaHuUILy.
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BBenenune

CoBpeMeHHOE OOIIECTBO MPEACTABISET IEJIbHBIH M CaMOCTOSITEIbHBIN
MEXaHU3M, COBEPIICHCTBYIONIUICA BO BCEX CYIIECTBYIONINX HAMpPaBICHUSIX.
NudopmaTuzanmsi,  KOMIbIOTEpU3aAlUs,  HAYYHO-TEXHUYECKUM  TIporpecc,
BHEJIPEHUE alTU-TEXHOJOTUN CTAIM HEOThEMJIEMBIMHU 3JIEMEHTAMU CETOHSIITHETO
nasi. HaGmromaroTcst SIBHbIE COIMANIBHBIE YIYUIIEHHUS, TTOBBIICHUE OTPEISICHHBIX
HPKOHOMHUYECKHUX IMOKa3aTese, HECMOTPS Ha JIOCTATOYHO TSKEIYIO CUTYalUi0 Ha
MHPOBOM pBIHKE, HapallliBaHWE TOTCHIIMAJA, Pa3BUTHE MHOPACTPYKTYPHI U POCT
0J1aroCOCTOSTHUS TPaXJaaH.

OxoHoMuueckas cdepa SBISIETCS OJAHOW M3 BEAYIIMX, HO HE MOXET
CYyIlIECTBOBaTh 0€3 MOJDKHOM mpaBoBOM mnoanepxku. He mocneaHee Mecto
3aHUMAIOT B YAaCTHOCTU TPaXKIaHCKUE MPABOOTHOIICHHUS, BO3HHUKAIOIIUE MEXKIY
WHIUBUTyaJIbHO oTnpeeIeHHBIMU CyOBEKTaMH. Ceronns CaMbIM
pacupoCTpaHEHHBIM B TEOPUM W TIPAKTUKE TPAXKTAHCKOTO TIpaBa SBIISCTCS
WHCTUTYT JIOTOBOPHOTO MpaBa.

JIoroBOp BBICTYIIaE€T IICHTPAIBHBIM D3JEMEHTOM CHCTEMBI TIOCTPOCHUS
rPaKIaHCKO-TIPaBOBbIX OTHOLICHHUM. bnaronaps CBOEM CIIOCOOHOCTH
PETYINPOBATh U KOHTPOJIUPOBATH MPOIECCHI YKOHOMUYECKOTO 00MeHa, 0a3upysich
Ha TPUHIUIIAX CAMOCTOATEIHLHOCTH MW  PABHOMNPABHS CTOPOH, JOTOBOPHI
CcrocoOCTBYIOT 3P GEeKTUBHOMY (DYHKIIMOHUPOBAHUIO TPOU3BOJCTBEHHBIX W
pacnpeeuTeIbHBIX TIPOIIECCOB.

AKTYyaJbHOCTh HMCCIICOBAHUS CYOBEKTOB JOTOBOPHBIX MPABOOTHOIICHUHA B
paMKax peaju3alid TPaXTAHCKO-TIPABOBOTO 3aKOHOJATENIBCTBA JOCTATOYHO
BBICOKA, TTOCKOJIBKY CYOBEKTBI BBICTYMAOT KIIOYEBBIMH DJJIEMCHTAMH JIFOOBIX
JIOTOBOPHBIX OTHOIIICHU, KOTOPHIE, B CBOIO OYEpelh, MPEACTABIISIIOT CO00M 4acTh
KU3HH JII000TO uenoBeka. [IpaBa, 00s3aHHOCTH W OTBETCTBEHHOCTh CYOBEKTOB
JIOTOBOPHBIX ~ MPABOOTHOIIICHHWH, HECMOTpsI Ha TMPsSMOE 3aKOHOJATCIBHOE
3aKpeTUICHnEe, OCTAIOTCS (PYyHIAMEHTAIBHBIMUA TEOPETUICCKUMHU U TIPAKTUICCKUMU

ITOJIOKCHHUAMU IrpaXKaaHCKO-IIPpaBOBOI'O 3aKOHOAATCJIbCTBA B CBsi3HU C
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CYLIECTBYIOIMMM CETOAHA JUCKYCCUSIMM B HAy4YHBIX Kpyrax, a TaKxe
O0COOCHHOCTSIMH MX peajn3allui Ha MPaKTUKE.

HecMmotps Ha cymiecTBoBaHHE OOJIBIIOTO KOJMYECTBA HAYYHBIX M Y4EOHBIX
TPYLOB II0 pPAacCMaTpMBacMOM TEME, HENb3sd OCIHOPUTh €€  HOBU3HBI,
3aKJIF0YAOLIENCS B MCCIECOBAHUM U W3YYEHUHU JIOTOBOPHBIX MPAaBOOTHOLIECHUH C
TOYKH 3PEHUS COBPEMEHHOI'O 3aKOHOAATENIBCTBA U ICHCTBYIOIIEH ITPAKTUKH.

TeopeTndeckass 3HaYMMOCTb TEMBI OCHOBAaHA Ha CIIOKUBIIHUXCA B HAYYHBIX
Kpyrax IUCKYCCHAX M CIIOpaxX, BO3HUKAIOIIMX B PaMKax H3y4EHUs HHCTUTYTa
JIOTOBOPHBIX ~ MPAaBOOTHOIIEHWI, a TMpakTHYeckas — Ha HeoO0XOAUMOCTU
3aKpEIUIEHUs U MCCJIEA0BAaHUs OCHOBHBIX ACIIEKTOB YKA3aHHOW TEMBI C LIENBIO UX
JTAIBHEUIICH peaTnu3aluu.

Llenpt0 BBIMYCKHOW KBaNM(UKAMOHHOW pabOThl SIBIAETCS HW3YYECHHE
CYOBEKTOB JIOTOBOPHBIX IPABOOTHOLIEHHM C TEOPETUYECKOW W MPAKTHUECKON
TOYEK 3PEHUSA B paMKax IPakJaHCKO-IIPaBOBOI0 3aKOHOAATENILCTBA.

Ienp peanu3yeTrcst NOCPEACTBOM PELICHUS PsAa 3a/1ad, CPEAN KOTOPBIX:

- ornpenaeneHue 1eUHUIUN J0TOBOPHBIX TPABOOTHOLICHHUI;

- aHallu3 OCHOBHBIX OCOOEHHOCTEW TMPAaBOBOTO  PETYIUPOBAHMS
JOTOBOPHBIX MPABOOTHOILLIEHN;

- U3y4eHUE TOHATHSA U CYLIECTBYIOIIUX KiacCU(pUKaLUNA CyOBEKTOB
JIOTOBOPHBIX PABOOTHOILIEHUN;

- YCTAaHOBJICHHE TpaB M OOSI3aHHOCTE CYOBEKTOB JIOTOBOPHBIX
IIPaBOOTHOIIECHU;

- OmpesieNiecHue OCOOCHHOCTEH  ydacTusi IOPUIUYECKHX JIMI B
JIOTOBOPHBIX MPABOOTHOILIEHHUSIX;

- ornpejeneHre craryca (PU3nYecKoro Juia Kak cyObeKkTa JOTOBOPHBIX
IIPaBOOTHOIIICHUN;

- aHallu3 OCOOCHHOCTEH ydacThs TOCyJapcTBa B JOTOBOPHBIX
MIPABOOTHOIICHUSX.

OOBexTOM HCCIICO0OBaHUA SABJLIIOTCA O6H_ICCTB€HHI>I€ OTHOILIICHUA,



CKJIAIBIBAIOIITUECS TIPH U3yUYEHUN CYyOBEKTOB JIOTOBOPHBIX TPABOOTHOIICHHM.

[IpenMer uccienoBaHusl - HOPMBI MpaBa, PETYyIUPYIONIUE ACSATEILHOCTh
CyOBEKTOB JIOTOBOPHBIX MPABOOTHOIIEHUH B paMKax TpakIaHCKO-IIPABOBOTO
3aKOHOAATENBCTBA.

Merononoruyeckas 6a3za paOOThl - OUATCKTUYECKUA METOM, aHaIU3 H
CUHTE3, a TaKX€ CPaBHUTEJIBHO-TIPABOBBIN, (POPMaIbHO-JIOTMUECKUIT METOAbl U
METO0J1 0000IIEHHUS.

HopmartuBHo-nipaBoBo#t 0azoii pabGoThl mocinyxuiaun Koncturynus PO,
['paxxnanckuii komekc Poccuiickonn @enepanuu, PenepanbHble 3aKOHbI PO, n
WHbIC HOPMATUBHBIC MPABOBBIC AKTHI.

OMIUPUYECKON OCHOBOW HCCJIEAOBAHMS CTAld MPUMEPHl U3 CyAcOHOU
MPAKTHUKHU.

HaydHyto OCHOBY BBINYCKHOM  KBaJU(DPUKAIMOHHOW pabOTHl COCTaBUIM
TPYJbl TaKUX YYEHBIX-TIPABOBEJOB U CIEIUAINCTOB B 00JACTH T'Pa’KJaHCKOTO
npaBa, kak bakymuna JL.T., bemoB B.A., boiunos B.fJ. Butrpsuckuii B.B.,
Kypasnera A.B., Earutbapsu P.B., Kpacuiok 10.K., Modpde O.C., UcakoB B.b.,
Keuekpsan C.®., KoBanes A.M., Mary3zos H.., Muponos B.O., Hecteposa T.I.,
Jlammmuaa O.C., Ilob6emonocnes K.II., ITokposckmit M.A., PazymoBckas E.B.,
Ceposa O.A. Copokun B.J[. Tuxomupona JI.B., Ycanosa B.A. u npyrue.

Brinmycknas kBanudukanronHas paboTta COCTOMT M3 BBEACHUS, TPEX TJaB,
3aKJIIOUYEHHMS], CIUMCKAa HMCIOJIb30BAHHBIX MCTOYHUKOB. IlepBasi rnmaBa mocBsiieHa
W3YYECHHUIO TIOHATHUSI JOTOBOPHBIX IPABOOTHOIIEHWM, aHAJIU3y OCHOBHBIX
OCOOCHHOCTEM MPaBOBOTO PETYJIMPOBAHUSI JOTOBOPHBIX IPABOOTHOIICHUI; BO
BTOPOW TJIaB€ M3YYCHO TOHSITHE U CYIIECTBYIONIME KIacCCU(UKAIIUU CYOHEKTOB
JIOTOBOPHBIX TPABOOTHOIIEHUM, a Takke MpaBa U OOS3aHHOCTU CYOBEKTOB
JIOTOBOPHBIX TIPABOOTHOINICHHM; B TPEThEH TIJIaBE OMpeeIeHbl OCOOCHHOCTH
y4acTusi IOPUJIMYECKUX JIMIl B JOTOBOPHBIX MPABOOTHOIICHUSIX, CTaTyC
dbu3nyeckoro Juila Kak CyObeKTa JOTOBOPHBIX MPABOOTHOIICHHH, ydacTHE

rocyJ1apcTBa B JOTOBOPHBIX MPABOOTHOIIECHUSX.



I'naBa 1 Teopernyeckne acneKThbl J0rOBOPHbIX IPABOOTHOLIECHUH

1.1 IoHsiTHE TOrOBOPHBIX MPABOOTHOILIEH Ui

JIoroBOpHBIE MPaBOOTHOUIECHUSI WrPalOT BaXXHYIO poOJb B CO3JaHHH,
GbopMHpPOBaHUM M PA3BUTUU PHIHOYHONM SKOHOMHUKH CTpPaHbI, IMOCKOJBKY OHHU
SBJISTFOTCST QYHIAMEHTOM JIESITEIIBHOCTH XO3SHUCTBYIONUX CYOBEKTOB, TTO3BOJISS UM
JIOTOBOPHBIM TyT€M HaJaXUBaTh MPOU3BOJICTBEHHO-JICIIOBbIE OTHOIICHUS U
OCYILECTBIISITh IPEANTPUHUMATEIIBCKYIO JIESITEIHHOCTD.

OuyeBHIHO, YTO JOTOBOPHBIE MPABOOTHONIEHUS Oa3UPYIOTCSI HAa TaKOM
MIPABOBOM 3JIEMEHTE, KaK JI0TOBOP.

JloroBop mpencrapisieTca CcoOOM  MHCTUTYT TPaKJAHCKOIO  IpaBa,
MpUMEHSIEMbIII BO Bcex cdepax OOIIECTBEHHOW JKU3HU, «YAOBJICTBOPSIOIINID)
UMYIIIECTBEHHBIE U HEHMYIIIECTBEHHbIE UHTEPECHI IPaKJaH U IOPUTUYECKUX JTUI]
[8].

3akoHo/aTeabHas MeUHUIIMS TEPMHUHA «JIOTOBOP» 3akperieHa B cT. 420
'K PO, cormacHO KOTOPOM «MM NPU3HAECTCS COTJAIIEHUE BYX WIM HECKOJIBKHAX
Ul 00 YCTaHOBJIEHWH, W3MEHEHHHM WM TPEKpalleHUH TPaKIaHCKUX MpaB U
obsi3aHHOCTEH» [7]. MOXHO CKa3aTh, YTO FOPUAMYCCKAs MPUPOJIA TOTOBOPA — 3TO
corjiaiieHue, CyObeKTHBIN COCTaB — HECKOJIBKO JvIl (Ba U OoJiee), copepKaHue —
YCTaHOBJICHHE, M3MEHEHHS W TPEKpallleHue MpaB M OO0S3aHHOCTEH YKa3aHHBIX
CyOBEKTOB.

AHanu3upys MOHATHE JOTOBOpA, JaHHOE 3akoHoaareneM, B.B. Burpsuckuii
yKa3blBa€T Ha TO, UYTO <JIOTOBOP MOKHO paccMaTpuBaTh KaK OCOOBIA BH]
IPaKJaHCKO-TIPABOBBIX CHEJOK, a €ro OCOOBbIM MPU3HAKOM SIBJISIETCS TO, YTO OH
HOCHT XapakTep COralleHus CTopon» [6, c. 39].

Taxoke cnenyer oOpaTuTh BHMMaHue Ha nmoHuManue aorosopa O.C. Hoddde,
110 MHEHHUIO KOTOPOTO, «JI0TOBOP MPEACTABISET COO0M 0053aTeNbCTBO, UCXOASIIEE
U3 COTJIANICHMsI CTOPOH, ero 3akimoduBImmx» [15, c. 26]. Ha To, 4TO mEnbIO

A0roBsopa sBJIACTCSA 065133.T€JIBCTBO, Taxke BbIckazbiBaa u K.II. HO6€I[OHOCHCB, 141
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KOT/Ia 9Ta Ielb JOCTUTHYTA, MO0 €r0 MHEHHIO, 005S3aTeIbCTBO MOXXHO CUYUTATh
ucnojHeHHBIM [36]. Takoe moHMMaHKe JI0TOBOpa BOOOIIE CBOMCTBEHHO ISl TIpaBa
COBETCKOTO TMepuoja, Korjga HOpPMBI O JOroBOopax ObUIM BKIIIOUYEHBI B pasiel
«O0s13aTeIbCTBEHHOE TTPABO».

OngHako, TakoW TOOXOA  HENb3sl NPU3HATh BEPHBIM, IMOCKOJIBKY
00s13aTeNIbCTBA MOT'YT BO3HUKATh HE TOJIBKO M3 JOTOBOPOB, HO U MHBIX aKTOB, T. €.
OHHM MOTYT HOCUTb KaK JIOTOBOPHOM, TaK U HEAOTOBOPHOM XapakTep.

N. A. TlokpoBkuil paccMaTpuBajl JOTOBOP KaK «PEryJisiTOp OTHOIIEHUM, B
KOTOpBIC BCTYHAIOT JIMIIA — CTOPOHBI joroopa» [37, c. 245]. C stuM crowut
COTJIACUTHCS, TTOCKOJIBKY JOTOBOP BBICTYNAET B KAYECTBE CHJIbI, OMPEICISIOeh
MPAaBOBOM CTAaTyC CTOPOH IPABOOTHOIICHUS, YCTAaHABIMBAIOIIEH HX IpaBa U
00s13aHHOCTH, IPUMEHEHUE CAaHKIIUN U JIp.

Takum 00pazoM, MOXHO TOBOPUTH O MHOTOACHEKTHOCTH TaKOW KaTeropuu
KaK «JOTOBOP», UCTOJIb3yEMOU B IPAKIAHCKOM ITPaBeE.

N3yyass 1oroBop B paMKax 3aKOHOAATENBHOIO TMOAXOAa, CIEAyeT
paccMaTpHBaTh €ro Kak COTJIacOBaHHOE JAecTBUE (JIMOO BOJICU3BSIBICHUE) CTOPOH,
HaIpaBJICHHOE Ha JOCTHKEHHWE KOHKPETHOrO MPaBOBOro pe3ysbTaTa. B gaHHOM
Cllydya€ MOXHO TOBOPUTh, UTO JIOTOBOpP SIBJISIETCS JBYCTOPOHHEH WIIU
MHOTOCTOPOHHEH CHIEITKOM.

B naydHO-y4eOHOI IuTepatype JOTOBOP MOXKET pacCMaTpUBaTBhCSA B TPeX
3HAYEHUSIX:

— KaK cJeKa, FOPUANIECKUM (PaKT;

— KaK 0053aTeNbCTBO, IPABOOTHOLICHUE;

— Kak (hopMa COrJaleHus - JOKYMEHT B MMCbMEeHHOU opme [26].

B oOmenpuHsATOM CMBICIIE TIPU U3YYCHUH JOTOBOPHBIX MPABOOTHOIICHHIMA
JAHHBIA HMHCTUTYT TPAXKIAHCKOTO MpaBa paccMaTpPUBACTCS KaK HOPUANYCCKUM
daxt. FOpuanueckuii ¢GakT MO CEMAHTHKO-TIPABOBOM CYIIHOCTH MPEACTABISET
co0oll caenKy, TO €CTh, Kak Y€ ObUIO YyKa3aHO BBIIIE, COTJIACOBAHHOE
BOJICU3BSBIICHUE JIBYX U 0Oojee CTOPOH ISl JOCTHKEHHSI €IUHOrO IMPaBOBOTO

pe3ylibTata — YCTAHOBJICHUC, U3MCHCHUC WJIN ITPCKPAIICHUC OIMMPCACICHHBIX IIPpaB U
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00s13aHHOCTEH.

B OroBOpHBIX NPAaBOOTHOLICHUSIX CYLIECTBYIOT W PECAIU3YIOTCA
CyOBEKTUBHBIC MTpaBa U 00S3aHHOCTH, BBHITEKAIOIINE U3 JOCTUTHYTOTO CTOPOHAMU
COTJIALLCHUS.

JloroBop, MpeACTaBISAIONMNA MUCbMEHHBIA TOKYMEHT ((hopma corjamieHus
CHENIKHM), cojepkauuid B cede TMOAMUCH CTOPOH, YIOCTOBEPSIOIIME €ro
MOJUTMHHOCTh, OTpaXkaeT, CKopee, OOBIAEHHOE CYIIECTBOBAHHWE YKa3aHHOTO
MOHSATHS.

B rpaxnaHCkOM 3aKOHOJATENILCTBE MOHATHE «JIOTOBOP» HUCIOIB3YETCS BO
BCEX TPEX 3HAUYCHUSX.

CTOopoHBI, 3aKIIIOYAONIME JOTOBOP, CTAHOBATCS YYaCTHUKAMHU JIOTOBOPHBIX
OTHOIIICEHUN (CyOBbeKkTamu), MpUHHMMAsi Ha ceOs OmpeeieHHbIE B3auMHBIE
o0s13aHHOCTH, a Takke mpaBa. Tak, E. B. PasymoBckas ormeuaet: «JloroBopHbie
OTHOUIIEHUS B TPAXKIAHCKOM IIpaBe MPEJCTABISIOT COOOM COTIJIallleHue MEXIY
JBYMsI WJId 00Jie€ CTOPOHAMHU, B OCHOBE KOTOPOTO JICKUT B3aUMOJECHCTBHUE IO
OOMEHy OIpeJeIeHHbIMA  TMpaBaMu H oOsi3aHHOCTSMU» [53, c¢. 58]. T. M.
HectepoBa A0roBOpHBIE OTHOIICHUS TPAKTYeT CIEAYIONIUM OO0pa3oM: <«3TO
COIJIAIIEHWE, HAa OCHOBE KOTOPOrO BO3HUKAKOT, MEHSIOTCS W 3aKaHUYUBAKOTCSA
rpakaaHcKue mpasa u obsizanHocTH» [31, . 96].

3akoHonatens B cT. 8 ['K Takke ycTaHaBIMBAET, YTO MpaBa U O00S3aHHOCTU
MOTYT BO3HUKATh U3 IOTOBOPOB.

[Ipu 5TOM, B OCHOBE JIOTOBOPHBIX OTHOIIEHUH JIEKUT OIPEICIICHHAS LEIb,
KOTOPYIO CTPEMSITCS IOCTUYb CTOPOHBI U1 yAOBJIETBOPEHUS CBOMX HHTEPECOB.
KpoMe Toro, mAoroBopHbI€ OTHOIIEHUS BCErjla JOJDKHBI MPHUBOAUTH K
ONpPEAECICHHOMY pe3yibTaTy. OTIWYUTENBHON YEPTOM JOTOBOPHBIX OTHOIIEHUM
TaK)K€ MOXHO Ha3BaTh B3aUMOJCHCTBHE CTOPOH JIJIi OpPraHU3AIMH OOIIMX
JEUCTBHM, TPUYEM UMYILIECTBEHHOU BBITOABI Y CTOPOH OT ITUX AECUCTBUU MOXKET U
HE OBITh.

Crnemyer OTMETHTh TaKyld OCOOCHHOCTH JOTOBOPHBIX OTHOIIEHWH, Kak

OHpC,Z[GJICHHBIﬁ CpOK HX ,HGIZCTBHSI, T. €. OHH 3aKaHYMBAKOTCA B TOT MOMCHT, KOr1a
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BCE YCIOBUS IO JOroBOpY OyAyT UCHOJMHEHbI, OO0 HE MPEeKpaTUTCs
ONPENIECIICHHBIA CPOK €r0 NEUCTBUS, YKa3aHHBIA B JIOTOBOPE.

Kpome TOro, noroBopHbie OTHOIIEHHUS OCHOBAaHbI Ha MPHUHIIUIIE CBOOO/IBI
3aKJIIOYEHUS] W PABEHCTBA CTOPOH. ODTO OYEHb BAaXKHO Ui OOECIEYEHUS €ro
CIPaBEIJIMBOCTH W JIOCTWKEHHS B3aWMOBBITOAHBIX pe3ynbTaToB. llpu 3TOM,
KaKJas U3 CTOPOH, BBINOJHAS BO3JOKEHHbIE Ha Hee 00s3aTeIbCTBa,
YCTaHOBJICHHBIE JOTOBOPOM, 00€CTIeYMBaeT CTaOUIBHOCTD U MPEACKa3yeMOCTh €ro
VCTIOJTHEHUS.

PaccmarpuBasi 1OroBOpHbIE MPAaBOOTHOILIEHHUSA, CIEIyeT 0oJjiee MOApPOOHO
OCTAHOBHUTHCS HA PYHKIUSAX JTAHHOT'O MHCTUTYTA.

[lepBoit U3 HUX ABISETCS (QYHKIMS YCTAaHOBJICHUS TPABOBOM, IOPUANUECKOM
CBA3M MEXAY CYOBbEKTaMH TpaXIaHCKOro TmpaBa, B JAHHOM CJIy4yae —
XO3SIMCTBYIOIIUMU ~ CYOBEKTaMH, IIyTE€M HENOCPEICTBEHHOIO  3aKJIIOYEHHUs
noroBopa. OHa HOCUT (yHIaMEHTaJIbHBIM, 0a30BBI XapakTep, IOCKOJIbKY
OTPAKAET CEMaHTHUKO-IIPABOBYIO CYILLHOCTh JTHOOBIX JIOTOBOPHBIX
IIPaBOOTHOILIEHUH.

Cnenyromast  (QyHKIUS TMOJy4YWsia Ha3BaHWe  (PYHKIMM  TIPaBOBOM
perilaMeHTalNu JICMCTBUM, BBIMOJIHAEMBIX CTOPOHaMH Joroopa. Ilom mpaBoBou
perjamMeHTanuedl  TMOHMMAeTCs  IOPUAUYECKHM  O(QOpPMIICHHOE  B3aMMHOE
BOJIEU3BSBICHUE CTOPOH, KOTOPBIM NPHUJIAETCA CTAaTyC MpaB M OOS3aHHOCTEW.
COOTBETCTBEHHO, BCE JEHCTBUA CYOBEKTOB JIOTOBOPHBIX MPABOOTHOIICHHI
OTpaX€Hbl B KOHKPETHOM JIOTOBOPE IMOCPEJICTBOM IOPUIMYECKH BBIPAKEHHON
00s3aTENbHON MTPOTPAMMBI.

OyHKIMS ~ OmpeNeleHuss W MPaBOBOrO  (PUKCHpOBaHUS  OOMIUX
HDKOHOMMUYECKHUX U MPABOBBIX Leer. E€ cyTh B CTPOroM COINIaCOBaHUU UHTEPECOB
CTOPOH JOrOBOpPAa, KOTOPBIE BBIPAXKEHBI B €ro cojaepkaHuu. JUisi AOCTHKEHU
ONPENENICHHON LENN B JOTOBOPE COAECPKUTCA YETKUH MEPEYEHb COBEPILAEMBIX
cyObeKTamMH  JCUCTBHUS,  HApyLIEHHWE  KOTOPBIX  TOBJEYET  HAJIOXKECHHE
OTBETCTBEHHOCTH, TAK)KE MPONUCAHHOW B IOTOBOPE.

Eme onHolt ¢yHKIMEH HOOBIX JIOTOBOPHBIX MPABOOTHOIIEHUN BBICTYHAET
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3amuTHAsS (DYHKIUS, IOPUAMYECKUN CMBICT KOTOpOH, Kak orMmedaer M. IO.
JlebeneBa, 3aKia04aeTCss B CIEAYIOLIEM: «B CIIy4ae HEHCIIOIHEHUS KaKoW-IMOo
CTOPOHOW YCIIOBUM, MPOMHUCAHHBIX B JOTOBOpE, B JEHCTBUE MOMXKET BOUTH
MEXaHU3M TOCYJapCTBEHHOIO TMPUHYXIECHHS B BHJAE HAJOXKEHHUI  MeEp
OTBETCTBEHHOCTH, MPEAYCMOTPEHHBIX KaK HEMOCPEICTBEHHO JOTOBOPOM, TaK H
HOpMaMH 3aKOHOIaTeNIbcTBA (Hanpumep, cT. 15 'K PD)» [8].

JlauHbIi QYHKIIMOHATBHBIN EPEUYECHb IOTOBOPHBIX MPABOOTHOLICHUI HOCUT
OTKPBITHIN XapakTep, TO €CTh HaMU ObUTH PACCMOTPEHBI HE BCE IKOHOMHUYECKHUE U
paBOBble (PYHKIMU JOTOBOPA, a JIMIIb OCHOBHbIE. Ba)kHO OTMETUThH, YTO B
YCIIOBUSIX TIOCTOSIHHO Pa3BUBAIOIIETOCS U MPOrPECCUPYIOLIET0 3KOHOMUYECKOIO
oOmiecTBa, (PyHKLIMHM JOTOBOPHBIX IPABOOTHOIIEHMH B II€JIOM U JOrOBOpa B
YaCTHOCTH CTAHOBHUTCS OoJiee riyOUHHBIMU, PacIIUpss BHYTPEHHEE COACPKAHUE U
CTPOEHHUE KAKJI0T0 KOHKPETHOTO J0r0BOpa.

M.N. Kynarua otmeyall, 4To pacCMaTpyuBaTh JOTOBOPHBIE TPABOOTHOIICHUS
KaK IOPUAMYECKYIO (DOPMY BOJIEU3BABICHHS CTOPOH B KOPHE HEBEPHO, MOCKOIBKY
yTpaurBaeTCsl UX MaKpPOIKOHOMHUYECKAs] COCTaBIiAromas. Tak, IOpUCT HacTauBall
Ha TOM, YTO M3y4aTh UX CJIEAYET KaK HEMOCPEICTBEHHbIN 3JIEMEHT U UHCTPYMEHT
(GbopMHUpPOBaHUS U OPraHU3aLUK PRIHOYHOIO XO3S5ICTBA, CBA3aHHOTO C MPOLEcCaMU
peanu3aly npou3BoCcTBa 1 kKanurtaia [25]. [Togo0HbIH MoaX0 1 M03BOJISIET Ooiee
MOJIHOLEHHO U TIyOMHHO PacKpbIBaTh KOHIENIMIO JOTOBOPHBIX MPAaBOOTHOIIEHUN
U uX (pyHIaMEHTaJIbHOE 3HAYEHUE B IKOHOMUYECKON JEATEIIbHOCTH rOCY1apCcTBa U
oO1ecTBa.

Hccnenys moHATHE U CYIIHOCTb JOTOBOPHBIX MPABOOTHOILICHUM, HEB3SI HE
OCTAaHOBUTHCSI Ha O3HAKOMJIEHWHM C 0a30BbIMH TPHUHIMIAMH, TO €CTh
OCHOBOITOJIATAIOIIMMU HavyajlaMU, Ha KOTOPBIX CTPOUTCS BCS CUCTEMa MOJO0OHBIX
ITPaBOOTHOIICHUN:

- JUCIO3UTUBHOCTh, TOJ  KOTOPOW  IOHMMAaeTcsd  BO3MOXXHOCTH
CyOBEKTOM IMpaBa pacHopsKaTbCs MPEJOCTABICHHBIMU €My «IOPUIUYECKUMU»
BO3MOYHOCTSIMU;

- ABTOHOMM: BOJIM, I'I€ HCHTPAJIbHBIM 3JICMCHTOM SABJISICTCS CBO6OI[3
12



CyOBEKTOM JIOTOBOPHBIX TPABOOTHOIICHWN B CBOMX PEHICHUSAX, KAaCAIOIIHUXCS
3aKJTFOYCHUS, I3MCHECHUSI WJTA TIPEKPAICHHsSI COTIAIICHNUS,

— dhopMaIbHO-IOPUINYECKOE PAaBEHCTBO CTOPOH, HA 3aKOHOAATEIHHOM
YPOBHE 3aKperuIsoliee HaJIu4Yue W HUCIIONh30BaHUE CYOBEKTaMH CBOUX IIpaB B
OJWHAKOBOM CTEIICHM;

— B3aMMHAasi OTBETCTBEHHOCTh, KOTOpas IIPOMHCHIBAETCS B KadeCTBE
OJIHOT'O M3 ITYHKTOB B JII0OOM JIoroBope. JlaHHBIN NPUHIIMI CIIYXKUT peaau3aruei u
oOecrieueHUEM 3aIUTHOW (PYHKITUU TOTOBOPHBIX MPABOOTHOIICHUH, UCKITIOUAs U
MUHHMU3HUPYS MOTCHIIMATBHBIC PUCKU;

— CIPABEAJIMBOCTh JIOTOBOPA, KOTOPYIO KaK OTIACIBHBIA TPHHIIHI
JIOTOBOPHBIX TIPABOOTHOIICHUH PEIKO MOXHO BCTPETHTh B HAYYHBIX MJIM yUEOHBIX
nocobusx. CuutaeM 3TO HE COBCEM KOPPEKTHBIM, IMOCKOJIBKY MaHHBINA IPUHITUIL
MO3BOJISICT HE HapymiaTh MPU 3aKIIOYCHWH, W3MCHCHHHM WM TPEKpaIieHuN
JI0TOBOpa, HHTEPECHI U TpaBa JAPyrux cTopoH [1].

Takum o00pa3om, JTOTOBOpPHBIE IIPABOOTHOIICHHUS IPEACTABISIOT CoOOM
CorjlallieHhe JBYX U Oojiee JMI, OTBedYarollee TpeOOBAaHUSIM CBOOOIBI U
BOJICHU3BABIICHUSI, OCHOBBIBAIOIIEECS HA LU JOCTHYD ONMPEICISHHOTO IMPABOBOTO
pesyapTara. JIOroBOpHBIE IPABOOTHOIIEHUS CIOy)KaT (PyHIaMEHTOM IS
YIOBIIETBOPEHUSI MHTEPECOB KOHKPETHBIX CYOBEKTOB W TMOJACPKAHUS PHIHOYHON

9KOHOMMKH.

1.2 OcoGeHHOCTH PABOBOIO PeryJIUPOBaAHMS T0TOBOPHBIX

NMPABOOTHOLICHUM

HecMmotps na 1o, yto Konctutyuus Poccuiickonn denepanum HE COAEPKUT
MPSIMOr0 YKa3aHWS Ha CYILIECTBOBAHUE JOTOBOPHBIX MPABOOTHOLICHUW, CUYUTAEM
BOXHBIM MMEHHO [JIaHHbIA HOPMATUBHBIM  IIPAaBOBOM aKT HUMEHOBATh
byHIaMEHTAIBHBIM W 0a30BBIM B pacCMaTPUBAEMOW HEpapXvu, MOCKOIBKY OH
3aKJIaJIbIBACT MPABOBBIC OCHOBBI KM3HU TOCYAapCTBa U OOIIECTRA.

B 4aCTHOCTH, I'JIaBa 2 HA3BaHHOI'O aKTa IMOCBAIICHA IIpaBaM H CBO6OI[3M
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YEJIOBEKA U TPAKIAHWHA, KOTOPBIE B OTJIEIBHBIX ACHEKTaX MOTYT IPUMEHSATHCS K
JIOTOBOPHBIM MPaBOOTHOIIEHUSIM. Hanmpumep,

«Bce paBHBI mepeq 3aKOHOM U cyZoM» [22]. COOTBETCTBEHHO, CYyOBEKTHI,
BCTYIAIONIUE B JIOTOBOPHBIC MPABOOTHOUICHHUS, O0JaAal0T WJICHTUYHBIMH B
MIPABOBOM CMBICIIE BO3MOYKHOCTSMU MO 3aKJIIOUCHUIO U MPEKPALICHUIO JIEUCTBUSA
COTJIALIEHWM, MO0 W3MEHEHUIO WX YCJIOBUM, HE Hapyllias MpU 3TOM IpaBa HWHBIX
CyOBEKTOB.

«MyX4lHBl W SKCHIIUHBI WUMEIOT paBHbIE IMpaBa U CBOOOJBI U pPaBHBIC
BO3MOKHOCTH JUIsl UX peanu3anum». /laHHOEe MOJ0KEHUE MOJHOCTHIO MCKITHOYAET
JTACKPUMUHALIMIO MO MOJIOBOMY IPU3HAKY, B TOM YHMCJIE U B PaMKax JOTOBOPHBIX
IIPaBOOTHOILIEHUH.

«Kaxaplii ©MeeT npaBo Ha CBOOOAHOE MCIOJIb30BAHUE CBOMX CIIOCOOHOCTEM
Y UMYLIECTBA ISl MPEANPUHAMATEIICKOM M WHOM HE 3alpellieHHOW 3aKOHOM
HDKOHOMHYECKOW  JIEATENbHOCTHY».  YKa3aHHbIM MPUHIUI  HOCUT  CYry0o
AKOHOMUYECKUN XapakTep, MO3BOJISIA MOTEHIUAIbHBIM cyObeKTaM
MPABOOTHOIICHU  HMCMIOJB30BaTh CBOM  CIIOCOOHOCTH  JUISI  JIOCTHIKCHUS
HEO0OXOAMMOT0 UM pe3yjIbTaTa MOCPEACTBOM PEaATM3alMK 3aKOHHBIX METO/OB.

Hamu nepeuncnensl ocHOBHBIE noJI0keHUsT Konctutynuu PO, kotopsie TeM
WM UHBIM 00pa30M MOTYT OTHOCHUTHCS K JOTOBOPHBIM MIPABOOTHOIICHUSIM.

OnHako, OCHOBHBIM 3aKOHOAATENBHBIM aKTOM, KacCarolrMCs
pEryJIMpOBaHUST U KOHTPOJI B JaHHOM OOJIaCTH, COJEpKAaTcsi HMMEHHO B
['paxxmanckoMm koxekce Poccurickon denepanuu.

Hanpumep, mnogpasgen 2 wyactu mnepoid 'K P® orpaxaer ob6mue
MIOJIOKEHHUS O IOTOBOPE, TAKUE KaK:

— MOHSATHE U YCIIOBUSA JIOTOBOPA;

— 3aKJIFOUYEHHE TI0TOBOPA;

— MU3MEHEHHE U PACTOPKEHUE JOTOBOPA.

OTO OCHOBHBIE ACHEKTHl M3YYEHHs OOIIMX TEOPETHKO-3aKOHOMATEIbHBIX
MIOJIO’KEHHI O IOTOBOPE.

[Toapaznen 2 wactu mepBoit 'K PD comepxut oOmme moioxxkeHus 00
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00s13aTeNbCTBAX, KyJa OTHOCATCA TAKHUE IMOJIOKEHUS, KaK TOHATHE U UCIOJHEHHUE
00s13aTeNbCTBA, OOECIIeUeHNEe €ro HCIIOJHEHUS, TIepeMeHa JIMIl B 00s3aTeNbCTBE,
OTBETCTBEHHOCThH 32 HapyIICHUE 0053aTENIbCTB U X MIPEKpaIlCHHE.

Paspgen IV Bropoit wactu 'K P® paccmarpuBaemMoro HOPMAaTHBHOTO
MIPaBOBOTO aKTa COJCPKUT HH(POPMALMIO 00 OTIEIBHBIX BHJAX 00S3aTEIbCTB,
CpeaH KOTOPBIX pACUEThl, XpaHEHUE, IEPEBO3KA, apeHIa, NOAPAI U T.1.

Takum 00pazoM, OCHOBOMOJArarOUIMM HOPMATUBHO — IPAaBOBBIM AaKTOM,
PETryJIMPYIOLIUM JOTOBOPHBIE OTHOLIEHNUS, ABsieTcs [ paxnanckuil Kogexc PO.

B 3aBucuMocTM OT TOro, Kakass KOHKPETHO 0O0JIaCTh JOTOBOPHBIX
IIPaBOOTHOIIEHUI paccMaTpHUBAETCs, B MPOLECCE HX PEryJupOBaHMs, MOTYT
MPUMEHSTBCA KOJEKChl HMHBIX oTpaciei. Hampumep, Cemelinblii Komexc P®
peryiaupyeT YCIOBUS U TOPSJIOK 3aKJIIOYEHUs MW TpekpalleHus Opaka;
IIPENyCMaTpUBacT JOTOBOPHOM pEXKHUM HMYLIECTBA CYNPYTOB; pPEryaupyer
BOIPOCHl 3aKJIIOUYEHUA OpayHOro JOrOBOpPa, OTBETCTBEHHOCTh CYIIPYI'OB IO
obszatensctBaM u ap. [60]. 3emenwubrit Kogexkc P® perynmpyer BOMPOCHI
VMMYILECTBEHHBIX OTHOLIEHUU I10 BJIQJEHUIO, ITOJIB30BAHUIO M PACIOPSHKEHHIO
3eMEJIbHBIMH YYacCTKaMH, a TaKXkKe M0 coBeplieHHto cienok ¢ Humu [14]. Komeke
Pocculickon ®denepanuun 00 aIMUHHUCTPATUBHBIX  IIPABOHAPYILICHUAX
YCTaHABJIMBAET OTBETCTBEHHOCTh, HACTYNAKIIYHD B CIy4ae HapyLIEHUs
JOTOBOPHBIX oTHOoMmeHu# [20].

bonpuioli MaccMB HOPMATHBHO — IIPAaBOBBIX AaKTOB, PETYJIHPYHOLIUX
OTJIEJIbHBIE BOMPOCHI JOTOBOPHBIX OTHOIIEHU, COCTaBIAIOT DeepaibHble 3aKOHbI
P®. Hampumep, 3akon P® or 07.02.1992 N 2300-1 «O 3amure npas
noTpeduTesnei» peryjaupyer OTHOLICHHsS KYIUIM-TIPOJIaXH, OKa3aHUs YCIYT;
MOPSIIOK BO3MEIIECHHS YOBITKOB, MPUYMHEHHBIX HEOOOCHOBAHHBIM YKJIOHEHHEM OT
3aKkirodeHus: foroopa u np. [13]. @enepanbubiii 3akoH oT 31.03.1999 N 69-03
«O razocHabxkenuu B Poccuiickoii ®Denepammm» peryaupyer JIOTOBOPHBIE
OTHOIICHHS IOPUINYECKUX JHUI[ B cepe razocHabxkenus PO [72].DenepanbHbiii
3akoH oT 22.07.20098 N 159-®3 peryaupyer OTHOLIEHHS, B TOM YHCIE U

JAOrOBOPHBIC, IIO0 BOIpPOCaM OTYYXKIACHHA U3 FOCY,Z[&pCTBCHHOfI nin U3
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MYHULIUNIAIBHON COOCTBEHHOCTH [IBDKMMOTO U HEJIBHUKUMOIO HMMYIIECTBA,
apeHyeMoro CcyObeKTaMM MaJoro U CPEAHEro MpealpUHUMATENbCTBA,
OCOOEHHOCTH Yy4YacTusi CyOBEKTOB MaJIOrO0 M CPEIHEro MpeIlpUHUMATEIhCTBA B
NpPUBATH3AIMK TaKOTo UMymecTBa [73].

HexoTopble BONPOCHI peryaIupoBaHus TOrOBOPHBIX OTHOILIEHUN COAEPKUTCS
B noctraHoBieHusAX [IpaBurensctBa PO. K HuM MoxHO oTHecTH: [locTaHOBIEHME
[IpaButensctBa P® ot 12.04.2013 N 329 «O THnoBoit QopmMe TPya0BOTO
JIOTOBOPA C PYKOBOJUTEIEM TOCYIapCTBEHHOTO (MYHHUIIMIAIBHOTO) YUPEKIACHHS
YTBEPKJIa€T TUIOBYIO (pOpPMY JIOrOBOpa, KOTOPAsk UCIOJb3YETCA MPHU 3aKIFOUEHUH
TPYJOBOTO JIOrOBOpa C PYKOBOJUTEIEM TIOCYIapCTBEHHOIO (MYHHUIMIIAIIBHOIO)
YUPSKACHUSA, JaeT pas3bsICHEHHUsS IO BompocaM ee¢ mnpuMmeHenus [38].
[ToctanoBnenue IlpaBurensctBa P® ot 11.05.2023 N 736 «O0 yTBepx)aeHUU
[IpaBui1 npenoCTaBICHUS MEIUIIMTHCKUMU OPTaHU3aLMsIMU IUIATHBIX MEIUIIMHCKHUX
YCIyT, BHECEHUM W3MEHEHUM B HEKOTOpble akThl [IpaBurenscrBa Poccuiickoi
denepanui M MPU3HAHUM YTPATUBIIMM CUJy TOCTaHOBIeHUs IIpaBurtenbcTBa
Poccuiickoit @eneparuu ot 4 okts0pst 2012 r. N 1006» perynupyer J0rOBOpHBIE
OTHOILICHUS MEXYy TpakgaHaMU U MEAUIIMHCKUMHU OpTraHu3alUsIMU MO0 BOIIPOcam
Npe0CTaBICHUS IATHBIX MEIUIIMHCKUX yeiyT [39] u ap.

[Ipy m3ydyeHUM MpPaBOBOTO PETyIUPOBAHUS B JTAHHOW OOJACTH HENb3s HE
oOpaTUTh BHUMaHUS U Ha CyI€OHYIO MPAKTUKY, KOTOPast MOXKET CIY>KUTh OCHOBOM
MIpU pa3pelIeHuH CIOPOB, BBITEKAIOLIUX U3 JTOTOBOPHBIX OTHOIIeHUH. Hampumep,
[TocranoBnenne Ilnienyma BAC P® or 23.07.2009 N 57 «O HEKOTOpBIX
MpoliecCyalbHBIX BOMPOCAaX MPAKTUKH PACCMOTPEHUsS JIeN, CBSI3aHHBIX C
HEHCITOJTHEHHEM JIN00 HeHAIJIeKAIIUM HCTIOJTHEHUEM JJOTOBOPHBIX 0053aTEeIIbCTBY,
KOTOpPOE N1aeT Pa3bsICHEHUs MO BOIPOCAM, BO3HHMKAIOIIUM B CyJeOHOM MpaKTHKE
IpU  PAacCMOTPEHUUM HUCKOB KPEIUTOPOB, MPEABSIBICHHBIX B CBS3U C
HEWCITOJTHEHUEM WJIM HEHAJJISKAIIUM MCIIOJIHEHUEM JOTOBOPHBIX 00s3aTEILCTB, a
TaK)K€ MCKOB, UMEIOIIMX CBOEH LEJIbI0 NMPU3HAHUE COOTBETCTBYIOIIUX JOTOBOPOB
HEJICHCTBUTEILHBIMY, HE3aKIIOUEHHBIMHU JINOO WX W3MEHEHHE WA PACTOPKEHHUE

[40]. ITocranoBnenue Ilnenyma BAC P® or 17.11.2011 N 73 «O6 OTACIBHBIX
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BOIIpOCax NPAKTUKU NPUMEHEHMs npaBui I paxmanckoro koxekca Poccuiickon
denepanuy 0 AOrOBOpPE apeHAbD» AAET Pa3bsCHEHUS MO BOMPOCAM pa3pelICHUs
CIIOPOB, CBsI3aHHBIX ¢ npuMeHeHueMm npaBwii ['K P® o norosope apenawr [41].
[ToctanoBnenne Ilnenyma BepxoBHoro Cyma P® ot 11.06.2020 N 6 «O
HEKOTOPBIX BOMNpPOCAaxXx MPUMEHEHUA TMOJOXKEeHUuH ['paxkmanckoro Kojaekca
Poccuiickoit ®deneparuu 0 mpeKpamieHUuu 00S3aTENbCTB» JACT Pa3zbsCHEHUS O
IPaKTUKE NPUMEHEHHUS CyJaMH MOJIOKEHHM TPa)KTaHCKOTO 3aKOHOJATEIbCTBA O
npekpaineHun oo0s3areiabctB [42]. IMocranosnenue Ilnenyma BAC P® N 22 or
29.04.2010 «O HEKOTOPBIX BOMPOCAX, BO3HUKAIOLIUX B CyJIE€OHOU MpakTUKE MPHU
pa3pelieHu CIOpPOB, CBS3AHHBIX C 3AIIMTOM IMpaBa COOCTBEHHOCTH M JAPYTHUX
BEIIHBIX IPaB» Pa3bICHAET BOIPOCHI, BO3HUKAIOIIME IPU Pa3pEIICHUH CIOpPOB,
CBSA3aHHBIX C PACTOPKEHUEM JOTOBOPOB MPOJAXKH HEABHKMMOCTH, MO KOTOPBIM
OCYLIECTBJIEHA TOCYJApCTBEHHAs PETUCTpalMs Iepexoja K IMOKYIaTeasM IpaBa
coocTBeHHOCTH [43].

Takum 00pa3oMm, B 3aBUCHMOCTM OT TOTO, Kakas KOHKPETHO 00J1acTb
JIOTOBOPHBIX MPAaBOOTHOIIEHUH PACCMaTPHUBAETCS, B IIPOLIECCE UX PETYIUPOBAHHUS
MOXET TPUMEHSATHCS OTPACieBOE€ 3aKOHOAATENIbCTBO (KWIMILHOE - TpHU
JIOTOBOPHBIX TpaBooTHOIIEHUsAX B chepe KKX, TpynoBoe — mpu BbICTpauBaHUU
TPYAOBBIX IPABOOTHOIIEHUH, CEMEWHOE — MPH 3aKJIIOUEHUH, HalpUMep, OpayHOro
JIOTOBOPA, 3aKOHOJATENbCTBO B OO0JIACTH 3alllUTHl MpaB MOTpeOHUTENed NpH
PacCMOTPEHUHU MTPABOOTHOIICHUH MPOU3BOIUTENH (MPOAABEI]) — MOTPEOUTEH).

COOTBETCTBEHHO, MOYXXHO TOBOPUTH O JOCTATOYHO HIMPOKOM HOPMATHBHO-
MIPaBOBOM PETYJUPOBAHUM JIOTOBOPHBIX MPABOOTHOIICHU, HO (PYyHIaMEHTaIbHOM
OCHOBOM MpH pean3aliy TaKOTO PpEryJupOBaHUS BBICTYIAET TI'PAkKITAHCKOE
3aKOHOJATEIBCTBO.

[ToxBoAst UTOT EPBOM IIaBblL, MOKHO PE3FOMHUPOBATH CIICIYIOLIEE.

JIoroBOpHBIE MPABOOTHOLIEHHUsS] - COIJIAalllEeHHWe JABYX U 0Oojee JIHUL,
OTBeyaroliee TpeOOBaHUSIM CBOOOJABI U BOJEU3bSBICHMS, OCHOBBIBAIOIIEECS Ha
HeIM  JOCTHYb  ONPEIEIEHHOrO0  MpaBOBOrO  pesyibTaTa.  JloroBopHbIE

IMpaBOOTHOHICHHUA - HCOTbEMJIEMaAsA COCTABJIAIOIIAA JKH3HKM TIpaXJaHWMHaA U
17



NEATETLHOCTH FOPUANYECKOTO JIMIA, TTOCKOJIBKY OHU CIyXKaT (QyHIAMEHTOM IS
YAOBJIETBOPEHUSI UHTEPECOB KOHKPETHBIX CYOBEKTOB U MOJJECPKAHUS PHIHOUYHOU
SKOHOMHUKH.

Bce oCHOBHBIE HOPMATHBHBIE TOJOKEHHUS, KACAIOIIUECS PETYJIUPOBAHUS U
KOHTPOJISI  JJOTOBOPHBIX  OTHOIICHUW  COAEPKAaTcd  INPEUMYIIECTBEHHO B
I'paxxmanckom koxaekce Poccuiickor Denepanuu, KOJIEKCAX HHBIX OTpPACIEH,
denepanbHbiX 3akoHax P®, mocranoBnenusx IlpaBurennctBa P®, cynebHOU
MPAaKTUKE, aKThl KOTOPOM CIIy»KaT [IONOJHEHUEM IPU PACCMOTPEHUH U
pa3pelICHUH BO3HUKAOIIMX B XOJAE pEAM3alMU JTIOTOBOPHBIX MPABOOTHOIIEHUM

CHOPOB U KOH()JIUKTOB.
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I'masa 2 IIpaBoBoii cTaTyc cy0beKTOB JOrOBOPHBIX IPABOOTHOLLICHU

2.1 IousiTHe U KIaccu(PUKAIUA CYyObEKTOB J0T0OBOPHBIX

HpaBOOTHOIHeHI/Iﬁ

B mepBoii rnaBe wuccienoBaHHWS MBI BBUICHWIM, 4YTO JOTOBOPHBIC
IIPABOOTHOIICHUS MPEACTABISAIOT co00il cornamenue nByx wiu 6omee mui. B. 1.
CopokuH oTMeYal: <«I00e MPABOOTHOIICHHE SBISETCS B3aUMOJCHCTBUEM,
yperyJIMpoOBaHHBIM HOPMaMHM IpaBa, MEXay ero cyonekrammy» [64]. Ha 3to xe
yka3piBan C.®. KeuekbssH, OTMedas, 4TO NPABOOTHOLICHUS 3aKIIOYAKOTCS BO
B3aMMOCBSI3U MEXIy KOHKPETHBIMU JroapMu (cyObekTamm) [18]. Yamie Bcero
TaKUX CYOBEKTOB MOXKET OBITh HECKOJIBKO: TIPOAABEI] U TOKYIaTelb, apEHIATOP U
apeHjiofaTellb, 3aeMIIMK U 3aiiMojaBenr u Jp. OpHako, MOTYT OBITh H
MHOTOCTOPOHHUE TPABOOTHOIICHUS, HAaNpuUMep, TMpU peaTu3alui  CBOMUX
KOHCTUTYITHOHHBIX TIPaB TPKIAHWH HAXOJWUTCS B MPABOOTHOIICHUSX CO BCEMU
OCTaJIbHBIMU CyOBEKTaMH, a TAK)KE TOCYapPCTBOM.

CyOBekT 1100010 MpaBOOTHOIIEHUS, B TOM YUCIIE U JIOTOBOPHOTO, SIBJISIETCS
o0s3aTeNbHON ero coctapisitoieil. [0 MHEHHIO OOJIBIIMHCTBA YYEHBIX, CYOBEKT
MPaBOOTHOIIEHUSI — OTO CYOBEKT IpaBa, KOTOPHIA HAXOJIUTCA B CTaJUU
peanu3alMu  CBOEH TNPaBOCYOBEKTHOCTH, T. €. CYOBEKTUBHBIX TIpaB U
o0s3aHHOCTEH. CyOBEKT MpaBa MOXKET ObITh CYOBEKTOM MPABOOTHOIICHUS TOIBKO
TOTJa, KOr/ia BKJIFOUeH B Hero [5]. Eciu npaBooTHOIIEHHE MTPEeKpamiaeTesi, CyObeKT
mpaBa TEPSICT CBOM TUHAMHU3M M TEPEXOJUT B CTAIUI0 CTATHYHOCTH, HAJCASACH
JIMIIb CTaTycOM cyObekTa mpasa [63]. HbIMuU crioBamu, ClieayeT pa3anyaTh Takue,
KOKYIIMECS Ha TEPBBIA B3IUIAM, CXOJHBIC IOHATHS KaK «CYOBEKT IpaBa» W
CyOBEKT MPABOOTHOIIECHUS.

Takum oOpazom, moa CyObeKTaMU TPABOOTHONICHHWH, B TOM YHCIE H
JIOTOBOPHBIX, TIOHUMAIOTCS WX YYaCTHHKH, KOTOPBIE HAICICHBI CYOBECKTHUBHBIMH
IIpaBaM¥ U IOPUIHYECKUMHU 00s3aHHOCTSIMU [29].

Ha ,Z[aHHBIfl MOMCHT M3BCCTHBLI Pa3JIMYHBIC IMOAXOAbI, JCKAIMUE B OCHOBC
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KJIaCCU(PUKALUU CYOBEKTOB MPABOOTHOIIECHHIA.

CymectByeT nmoaxoj (Tak Ha3plBaeMmasi TeépMaHCKasl JOKTPHHA), COTJIACHO
KOTOPOMY BBIIEISIOTCS Takue CyOBEKThl MPABOOTHOIICHWN KaK WHIWBUIBI U
IOPUIMYECKUE JIMLA, MIPU 3TOM K IOPUAMYECKUM JIMLIAM OTHOCATCSA T€ CyOBEKTHI,
KOTOpbIE HE SBJLIFOTCA €CTECTBEHHBIMM MHAMBUAAMHM. Takasg MO3UIUA
YKOPEHWIAch B COBETCKOW JINTEpaType JMIIb C TOM pasHULEH, YTO TEPMHUH
«IOpUINYECKOE JIMIO» 3aMEHsJICS TepMUHOM «opraHuzanus». Hampuwmep, B. C.
HepcecsHi, B coaBTOpCTBE € IpYyruMu yueHbIMU B yueOHHKe «IIpoGnembl oO1ei
Teopuu rocyaapcTsa u npasa» [30] mox cyObekTaMu MpaBOOTHOIIEHUH TOHUMAET
JOIEN U OpraHU3alNH.

OpnHako, TakoOW NOAXOJX HENb3s CUATATh BEPHBIM, IIOCKOJIIBKY OH HE
YUHUTBIBAET TMOJOKEHUE Pa3HOOOPa3HBIX KOJJIEKTUBHBIX CYOBEKTOB, HWMEIOIIMX
ONPENEIICHHBIA IIPaBOBOM CTAaTyC, HO HE 3apEeTUCTPUPOBAHHBIX B KAadyeCTBE
IOPUIMYECKOTO JIULIA.

B. . DBoillloB npuaepKUBAEeTCA «TPEX3BEHHOW» CTPYKTYpbI, OTHOCS K
CyObeKTaM MPaBOOTHOLICHUHM COIMAbHbIE MHAWBH/IBI, COLlMATIbHBIE 00pa30BaHUs
U colpanbHble o0mHocTu. [Ipuyem, nBa mocieqHuX, N0 €ro MHEHUIO, OTINYAOTCS
TE€M, 4YTO OOIIHOCTM HE HMEIOT YETKO BBIPAKEHHOM OpraHM3allMOHHON
otdopmiienroctu [3]. JlaHHYIO TEOPHIO TaK)Ke HENb3s Ha3BaTh BEPHOM, MOCKOJIBKY
U CcolMalbHble O0pa30BaHUs, W COLMAIbHBIE OONIHOCTH MOXHO OTHECTH K
KOJUIEKTUBHBIM CYObEKTaM, MPOTUBOCTOSALIUM HHIMBUYaTIbHBIM.

[To muennro H. M. Mary3oBa u 1p., BBIAECIAKOTCS HWHAWBUIYAIIbHBIE WU
KOJUIEKTUBHBIE CYOBEKThl MpaBOOTHOIIEHHM. [Ipu 3TOM, aBTOp cuuTaer, 4TO
NOCIEAHUE - OTO JIOCTATOYHO TMPOYHBbIE OOpa30BaHMs, C EAUHOW LEJIbIO,
BHYTPEHHEI opraHu3aleil, KOTOpble HeNb3sl CYUTATh BPEMEHHBIM O0bEAMHEHUEM
rpaxkaan [28].

B. B. KoxeBuukoB cunrtaer: «CyObeKTaMHU NPaBOOTHOILIECHUH SBISIOTCA
¢busnueckue nuua (rpaxaase P®, mHOCTpaHHbIE TpaxaaHEe W Jp.), COLUAIbHBIC
OOIIHOCTH (TOCyIapCTBO, HApOJ, HAcENEHUE OMPEEICHHOTO PErhoHa, TPYAOBOM

KOJUIEKTHUB U JIp.), OpraHu3aluu (rocyapCTBEHHbIE U HErOCyAapCTBEHHbIE, B TOM
20



quClIe IopUandecKue Jimmna)» [21].

B. A. benoB cumrtaer, 4to CyOBEKTaMH MPABOOTHOIICHUN SIBIISIOTCS
bu3nueckue U IOpUIUYECKUE JIUIA, a TaKXKe TOCYAapCTBO B JIUIE Pa3TUYHBIX
oprasos [2].

Takoro >xe wmHeHus npuuaepkupaetcs B. b. HcakoB: «k cyObekTam
JIOTOBOPHBIX OTHOUIEHUIN OTHOCATCS (DU3UUECKHUE, IOPUUYECKUE JTUIIA, TyOINYHO-
npaBoOBbICe 00pazoBaHus» [16].

Takum o00pa3oMm, K CcyObeKTaM JIOTOBOPHBIX IPABOOTHOIICHUN Oyaem
OTHOCUTH (DM3UYECKHE W IOPHIWYECKHE JHIA, a TakKe MyOJUIHO — TIPaBOBBIC
oOpa3zoBaHus.

Ecnu nuiio BeicTynaeT B Kakux-iauO0 MPaBOOTHOIICHUS X, B TOM YHCIIE U B
JIOTOBOPHBIX, OT CBOETO MMEHH, OH MMEHYeTcs (u3ndeckuM JuioM. Ecim Takue
JUIa TPUHUMAIOT YYacTHE B MPABOOTHOIICHUAX B BHUJEC OPraHU3AI[MOHHO-
MpaBOBBIX (OpPM,  YCTAHOBJIEHHBIX TPAKIAHCKUM 3aKOHOJATEILCTBOM (Kak
OpraHu3aIvs), OHM Ha3bIBAIOTCS IOPUINICCKUM JTUIaMU. Beiienenne rocyaapcTsa
B JIMIIE PA3JIMYHBIX OPraHoB (ITyOJIWYHO — MPABOBBIX 00pa30BaHMIT) KaK OJTHOTO UX
CyOBEKTOB TMPABOOTHOIICHWH OOYCIOBICHO TEM, YTO B OCHOBE TPaKIAHCKHX
MIPABOOTHOIICHUH JIe)KAT MPUHIIUIIBI PAaBHOTIPABUS, CBOOO bl BOJIU YYACTHUKOB.

Oxapakrepusyem OoJiee TOAPOOHO KaXKIBIH M3 CYOBEKTOB JIOTOBOPHBIX
IIPABOOTHOIIEHUH.

K ¢usnueckum nuiam B JOTOBOPHBIX MPABOOTHOIICHUSIX OTHOCST, MPEXKIC
BCero, rpaxkaan Poccu, rpakaaH, He UMEIOIMIUX POCCHUHCKOTO TpaXKTaHCTBA, JIUIL
0e3 rpaxaaHCTBa, JIMIl C JBOMHBIM TIpaxaaHCTBOM. JlaHHBIE TpaxkaaHe,
MPOKMBAIOIINE HA TEPPUTOPUU OMPEICICHHONW CTpaHbI, SBIISIIOTCS YYaCTHHUKAMU
IpaXIAHCKUX Y MHBIX TIPABOOTHOIIICHHM.

[TepedeHb KOIIEKTUBHBIX CyOBEKTOB MPABOOTHOIIEHUH O0JIee OOITUPEH.

K ropunnueckum nuiam, kak otmedaeT B. A. VYcaHoBa: «OTHOCST
OpraHu3alyy, UMerIre 000C00JEHHOE MMYIIECTBO M OTBEUAIOIINE IO CBOHWM
00s13aTeNIbCTBAM, HAJCIICHHBIC CIIOCOOHOCTHIO OT CBOETO MMEHH MPUOOpPETaTh W

OCYHICCTBJIATD I'PAXKAAHCKHUC ITPpaBa, HCCTHU I'PAKIAHCKUC 065133.HHOCTI/I, BBICTYIIATH
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B KauecTBE WCTIIAa M OTBETYMKA B cyne» [67]. JlaHHOe ompeneicHHe Takxke
3akpemieHo B cT. 48 'K P®. OHo fBHO yKa3bIBaeT Ha MPU3HAKU FOPUIUUYECKOTO
JU1A, KOTOPhIE UMEKOT HE TOJIBKO TEOPETUYECKOE, HO U MPAKTUYECKOE 3HAYCHHUE.
OTH NpuU3HAKK YKA3bIBAlOT HAa NPHHAMJIEKHOCTh KaKOW-TMOO OpraHu3alud K
CyOBbeKTaM MPaBOOTHOILIEHUH, YTO OUYEHb BaKHO MIPU pa3pelieHUH CIIOPOB.

Mosxno npuBectn cienyromuii npumep: Ilocranosinenuem IIpesnnnyma
Bricmiero ApGutpaxsoro Cyma P® ot 15 oktsaOps 1996 r. Ne 2625/96 Obuio
OTMEHEHO MOCTAHOBJIEHUE HUKECTOSAIIMX UHCTAHILINM, PAa3pElIaBIINX CIIOP MEXIY
CEMEHHBIM YacCTHbIM mNpeanpustTieM «MapTelHOBBIX M. M.» (IOCTaBIIMKOM) U
YIPABJICHUEM TEXHOJIOTMYECKOT0 TPAHCIOPTA MPOU3BOJACTBEHHOIO OOBEIUHEHUS
«CypryTHedTeras» (moKynaTelieM) B CBSI3M C HEHCIIOJIHEHHEM JOroBopa OT
05.01.92 Ne 4I1-92 na mnocraBKy KOHCTPYKUMU XWioro noma. llpesnnnym
Briciiero ApOutpaxkHoro Cyna MOTHBUpOBai cBoe pemieHue TteMm, uyto [1O
«CypryTHedTeras» He 00Jaalo CTaTycoM HOPHUIMYECKOTO JHIA, MOCKOJIBKY
OTCYTCTBOBAJIM €ro HEoOXOIMMblE NpHU3HAKU. B CBS3M C 3TUM, CHENKa MEXIY
CTOPOHaMHU CIlopa ObLTa IPU3HAHA B COOTBETCTBUU CO cTaTher 168 I'paxkmanckoro
Kojaekca P® HuuToxHoi [47].

Kpome Ttoro, ecnmu obparuthes k 'K PD, MmoxxHO yBHAETH, UTO AJISI TOTO,
4yToOBl  CTaTh  IOPUAMYECKMM  JIMIIOM,  OpraHu3alus  JOJDKHA  OBITh
3apErucTpUpOBaHa B €IMHOM TOCYJapCTBEHHOM PEECTpEe IOPUIWYECKUX JIHI[ —
eIMHON 0a3e HaAJIOTOBBIX OpPraHoOB, KOTOpas COAEPXKUT uHPoOpMalmio 00
OpraHU3ALUSAX, SIBISIOUUXCS FOPUINYECKUMU JIMIAMHU.

Boigenum oprann3alivoHHO-TIPAaBOBbIE (DOPMBI IOPUIMYECKUX JIMIL: OOIIECTBA
c orpanudeHHoil oTBeTcTBeHHOCTHIO (OOOQ); akmmonepusie obOmectBa (AO),
NoJIpa3AestoLIMecs] Ha MyOJUYHbIe U HEMyOJIMYHbIE OOIIECTBA; HEKOMMEPYECKHE
opranuzanuu (HKO).

K xommepueckuM IOpUAMYECKUM JIHMIIaM OTHOCST TOBApPHUILECTBA U OOILECTBA
(OO0, AO); xkpecTtbsaHCKHE U (epMepCKHUe XO3SIMCTBA; XO3SIICTBEHHbBIE WU
IPOM3BOACTBEHHBIE  KOOIIEPATUBBI; TOCYAAPCTBEHHBIE W MYHUIMIIAJIbHBIE

YHUTAPHbIC TPEIPUATHSI.
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HexkommMmepueckre OpUAMYECKUE JUIA HE W3BJICKAIOT MPUObUIL W3 CBOEU
JEATENbHOCTH, JTO: JKWIHIIHBIE, TapaXHbIe KOOIMEPATUBBL, OOIIECTBEHHBIC
JIBUKCHUST; Ka3aubU OOIIECTBA; PEIMTMO3HbIE OpraHU3aly U TaK Jajee.

A. B. XypasneBa ormeuaet: «I1yOmuaHO-TIpaBOBBIC 0Opa30BaHUs OTHOCSTCS
K CyOBeKTaM JOTOBOPHBIX IPABOOTHOIICHHUM, TOCKOJIbKY OHH, KakK MpaBuio,
SBJIIIOTCS COOCTBEHHHUKAMU FOCYJapCTBEHHOTO MJIM MYHUILIUIIATLHOTO UMYIIECTBA
¥ HAJICTISIOTCS TIpaBaMH MM pactiopsbkaThes» [12]. K ux gucity, B COOTBETCTBUH CO
CT. 66 T'K P®, otHocsatcs Poccuiickas Denepanusi, ee¢ CyObeKTHl U
MyHULIMNATIbHBIE  00pa3oBaHUsl. ODTH K€ CYOBEKThl  YINOMHHAIOTCS B
[lIoctanoBnennu Ilnenyma BAC P® ot 22 urons 2006 r. Ne23 «O HEKOTOPBIX
BOIIPOCAX TMPUMEHEHUSI apOUTPaKHBIMU CyJaMHd HOPM bBIOKETHOTO KojAeKca
Poccuiickoit @eneparnun» [46], B Onpenenennn Korncrurynmonnoro Cyma PO or
4 nexadps 1997 r. Ne139-O [32]. ITpu 3TOM, B MOCICAHEM M3 AKTOB TOBOPUTCS 00
OTJIMYUU YYaCTHUsI TOCYAAPCTBA, €r0 CYObEKTOB U MYHHUIIUIAIBHBIX 0Opa30BaHUiA
OT mpaBocnocoOHocTU rpaxaaH u ¢usnueckux ymi. Ct. 124 T'K P® rnacut, uto
JaHHBIE CYOBEKTHI SIBJISIOTCS PABHONPABHBIMH YYAaCTHUKAMHU TPaKJAHCKHUX
MPABOOTHOIICHUH HAapaBHE C (PU3UYECKUMH U IOPUINUYESCKUMU JIUIIAMH, OT UX JIMIIA
MOTYT BBICTYNAaTh pPa3jU4HbIe OpraHbl (yUpekKJACHHsS) TOCYIapCTBEHHOW U
MYHULIMNAIBHOUN BJIACTH B JIULE JOJKHOCTHBIX JIMII.

[lyOnuuHO-paBoBBIE  00pa30BaHMS HMMEIOT Kak oOOIIMe ¢ UHBIMU
IOPUUYECKUM JIMIIAMH  4Ye€PThl, TaK H CchHeuuuueckue, cpead KOTOPBIX:
CIIOCOOHOCTh ~ CaMOCTOSITEJILHOTO  BBICTYIUJICHHUSI B TPaXKIAHCKOM 000pOTE;
UMYIIECTBEHHAs 000CO0IEHHOCTB; CaMOCTOSITEIIbHAS UMYIIECTBCHHAs

OTBETCTBEHHOCTb; CIICITUATBHBINA XapaKTep MPABOCIIOCOOHOCTH.

2.2 IIpaBa u 00513aHHOCTH Cy0ObEKTOB IOTOBOPHBIX PABOOTHOIIECHUH

JIns BCTyIsieHHWs B NPAaBOOTHOLIEHWS, B TOM YHCJIE M JOTOBOPHBIE,
CYOBEKTBHl JTOJDKHBI 005a7aTh TaKUMH CBOMCTBAMHM KakK IMPaBOCIOCOOHOCTHh H

JIeeCIoCOOHOCTh ((hU3UYECKHE JIMIAa) U TMPABOCHOCOOHOCTh ISl FOPUIUYECKHUX
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aut. B. H. IlpoTtacoB ykaseiBaeT: «UTOOBI CTaTh YYaCTHMKOM MPaBOOTHOIICHHUS,
CyOBeKT  JOMKeH  o0JajaTh  HCXOAHBIMH  OOIIECTBEHHO-IOPUAMYECKUMU
KauecTBaMH,  YCTaHaBJIMBAEMbIMU  HOpPMaMH O  TMPAaBOCIOCOOHOCTH U
neecriocooHocTr» [52, ¢. 94]. O6 3tom ke ropoput A.C. [Turomxun: «Jlns Toro,
YTOOBI BCTYIATh B IPAaBOOTHOIIEHUS, HE00X0IUMO o0naaaTh
PaBOCHOCOOHOCThIO, T.€. UMETh CYOBEKTHBHBIC MpaBa M HECTH IOPUANYECKUE
00513aHHOCTH | JieecriocoOHoCThION [35, ¢. 102].

ITo muenuto .M. Marasunep, «IOHSATHS Jiee- U MPABOCIIOCOOHOCTH JICXKAT B
JIBYX COBEPIIEHHO PA3IUYHBIX cepax, BBITEKAIOT U3 JIBYX TNIYOOKO pa3IMyHBIX
ocHOBaHMi» [27].

A. B. BopoxeBnu u coaBTOphl cuuTaloT, uTo: «[IpaBoCcriocOOHOCTH
(¢bu3MYecKoro JiMila O3HA4YaeT CIIOCOOHOCTh HMMETh IMpaBa M OO0S3aHHOCTH.
JleecniocOOHOCTh 03HA4YaeT BO3MOXKHOCTH TIOJB30BATHCSI CBOMMHU TIpaBaMU U
OCYIIECTBIIATH 00sI3aHHOCTI» [75].

P. B. Enrubapsn, FO. K. KpacHoB pgaroT clenyroiiee oOInpeaeaeHue
paccMaTprBaeMOMY TOHSTHIO: «IIPABOCIOCOOHOCTh — 3TO CIOCOOHOCTh WMETh
nmpaBa U HeCTH oOsi3aHHOCTH». JleecrnocoOHOCTh TOHUMAETCS aBTOpaMU  Kak
CIOCOOHOCTH COBEPIIATh IOPUANYCCKH 3HaYMMBbIe aeiicTBus» [10].

[Ipu aTOM, BCe rpaxkaane 00Jagat0T OJIMHAKOBOM MPABOCIIOCOOHOCTHIO.

E.A. CyxanoB mnumer: «IIpaBociocOOHOCT, TpPU3HAETCA 32 BCEMH
rpaxaaHamMu  crpadbl. OHa BO3HUKAeT C MOMEHTa POXICHHUS 4YEJIOBEKa U
npeKpamaercst ¢ ero cmeptbio. CieoBaTeabHO, TPABOCIOCOOHOCTh HEOTIETUMA
OT YeJoBeKa, OH MPABOCIOCOOCH B TEUEHUE BCEH JKU3HU HE3aBHCUMO OT BO3pacTa
U COCTOSIHHS 310pOBbsi» [65]. 3akoHOmaTeNb JaeT CXOXKee OIpeacsieHue, aenas
aKIICHT Ha HEOTYYXKJAeMOCTh IPaBOCIIOCOOHOCTH, €€ HemepeaaBaeMoCTh U
3aKperieHne e€ paBHBIM 00pa3oM 3a BceMu rpakaanamu PO.

[IpaBOCTIOCOOHOCTh FOPHIAMYECKOTO JIMI]a BO3HUKAET C MOMEHTa €ro
peructpaniud (BHECEHHMEM 3alMCH B  €IMHOM TOCYJApCTBEHHOM peecTpe
IOPUINYECKUX JIMI) M MPEKpallaeTcsl TOCJIe BHECEHHUs 3alicu B PEECTp O

MNPCKpalCHU ACATCIIbHOCTH JAaHHOI'O JIMIA. HpI/I 9TOM, KaK OTMCYACT A. B.
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BoposkeBud: «ecny I0pUANYECKOe JIUIO0 3aHUMAETCS ACSITeTbHOCTRIO, TIOIeKAIIeH
JMIICH3UPOBAHUIO, €T0 TIPABOCIOCOOHOCTh TIOSIBISIETCS B MOMEHT TOJTYYCHHS
muteH3ud. [IpaBocrnocoOHOCTh MOXKET TaKXKe MOSIBUTCS, HAIPUMEP, MIPH JIOMYCKE K
3aHATHIO OIPENCICHHBIM BHJIOM JCSITEIBHOCTH, JHOO TIPU BCTYIUICHHH B
CaMOpETyJIMpyeMyl0 opranuzanuioy [75].

PaznuuaroT o01ryto mpaBoCcrnocOOHOCTh IOPUIUYECKUX JIUI] U CHEIIUAIBHYIO.
[lepBass 3akmro4aeTcsi B BBIMOJTHCHUH TEX BHUIOB JEATCILHOCTH, KOTOPHIE
3aKpeIIeHbl B €ro y4peAuTENbHBIX JIOKYMEHTax; BTOpas MOJpa3yMeBaeT
NEeATEeIbHOCTh, PETVIAMCHTHPOBAHHYIO 3aKOHOM, JIMIICH3WEH JMOO0 HWHBIM
pa3pericHueM.

Ntak, cyObeKkTaMu JIOTOBOPHBIX OTHOILIEHUNW MOTYT OBITh TOJBKO TE€ JIUIIA,
KOTOpBIE 00JIaIal0T TPABO- M JEECIOCTIOCOOHOCTHIO, a TAKKe IOPUINICCKUE JTUIIA,
obnanarommue IpaBocrocooHocThio. Tak, B coorBerctBUM co cT. 8§ 'K PO,
rpaKJaHCKUE MpaBa U 00s13aHHOCTH BO3HUKAIOT U3 JJOTOBOPOB U UHBIX CJEIOK.

ITon mnpaBoCOCOOHOCTHIO OyJeM TMOHUMATh DJIEMEHT CYOBEKTUBHOMU
JMYHOCTH, TIO3BOJISIIONIUI 00J1a1aTh MPaBaMH MPEJOCTABICHHBIMU TOCYAapCTBOM,
U DJIEMECHT HOPHIAWYECKOW JUYHOCTH, TO3BOJIAIONIMK ee oOjangaTento OBITh
CyOBEKTOM TIPABOOTHOIICHUM, KOTOPBIM, B CBOIO oOYepelb, MOXKET OBIThH
OTpaHUYECH.

[IpaBocOCOOHOCTh TO3BOJISIET CYOBEKTaM MPABOOTHOIICHUN 3aKIIOYaTh
JIOTOBOPBI, BECTH KOMMEPYECKYIO JESITeIIbHOCTh, BJIAJIETh M PACHOPSIKATHCA
UMYIIIECTBOM H JIp.

3akioueHUe JI0roBOpa BJEYET 3a €000 BO3HUKHOBEHHE B3aWMHBIX
00s3aHHOCTEM W TIpaB YYaCTHUKOB JOTOBOPHBIX TMPABOOTHOIINECHUN, a TaKXKe
OTBETCTBEHHOCThH 3a UCIIOJIHCHUE MTPUHATHIX 0053aTEIILCTB.

VYYacTHUKU TOTOBOPHBIX OTHOIIIEHUW YCTAaHABIMBAIOT YCIOBUS IOTOBOpPA TIO
YCMOTPEHUIO CTOPOH (KpPOME€ CIIy4aeB, MPETyCMOTPEHHBIX 3aKOHOM), KOTOpPbHIC
00s13aTeNBHBI A1 UCTTOMHEHHS. DOpMUPOBAHKE YCIOBHI OCYIIECTBIIICTCS IO €TO0
3akmrodeHus. Hampumep, nuio, peanusyroniee ToBap, UCXOAUT U3 KOJIWYECTBA,

XapaKTEPUCTHUK TOBapa.
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CTOopoHBI TOTOBOpa BIIpaBe BHIOMPATH JHO00M MPEAMET TOrOBOpa. Y CIOBHUS
O MpeAMETE JA0roBopa OyIyT OTIMYATHCS B 3aBUCUMOCTH OT TOTO KaKOW JIOrOBOP
3aKJII0YaTCs.

CTopoHBI Tak)ke BIIpaBE yCTAHABIMBATh KOJIMYECTBO M KAYECTBO TOBAPOB
(yciyr), yclloBUSL O TapaHTUSAX, CPOKAX, MOPSIIKE PACYETOB, YCIOBUS U3MEHEHUS U
MpEeKpaIIeHus 10roBopa.

CropoHbl BHpaBe BHIOMpATh 1€Nb, CIACIKH, T. €. MPaBOBOW pE3yINbTarT,
KOTOPBI JIOJDKEH HACTYNHUTh MPH peau3allii CHCJIKH. Tak, OCYIIEeCTBICHUE
JIOTOBOpA KYTUTH — MPOJIAXKH JIJIs TIPO/AaBIla MPUBOAUT K MOJIYYCHUIO PUOBLTH, IS
MOKYTIaTeJs - OJyYEHHUIO MpaBa BIACHUS TOW WA WHOW BEIIBIO.

CTOpOHBI  JTOTOBOPHBIX IPABOOTHOILIECHUN BIpaBe BbIOUPATH (HOpMy
3aKJII0YEHUS] JOrOBOpa — IMHCbMEHHYIO WM YCTHYIO, a TaKXe CIOoco0 ero
3aKroYeHus. Gu3nyeckre U I0pUIUYeCKUe JIUIA BIpPaBe 3aK/0YaTh JOTOBOPHI B
POCTOM MUCbMEHHOU (opme, eciiu cymMma jgoroBopa He Beime 10 000 pyOneit u
€CIM OHM HE€ TpPeOYIOT HOTAPUAJIBHOTO YAOCTOBEpPEHUS. BOJBIIMHCTBO CHEIOK
3aKJIIOYAIOTCA B MHUChbMEHHOW (¢opMe: JOTOBOp JJApEHHUs, KYIUIA-TNPOJAKU
HEABIKUMOCTH, HaiimMa, JEHEXKHOTO BKJIaaa, cTpaxoBaHus W 1p. Ecim He
coOmtofieHa mHuchbMeHHas ¢dopMa JUisi TaKuX BHUIOB JIOTOBOPOB, OHU OyAyT
CUMTATHCS] HEICUCTBUTEIILHBIMU.

VYcaoBus, KOTOpbIE BOPABE YCTAHABIMBATH CTOPOHBI JOTOBOPA, 3aBUCST OT
BUJIa camMoro goroBopa. Tak, Hampumep, KPEeAUTHBIA JTOTOBOP MOXET COACpPKATh
YCIIOBUSI O pa3Mepe, CpOKaM BBIMJIATHI MPOLIEHTOB 32 MCIOJIb30BAaHUE JIEHEXKHBIX
CpEICTB;, B JIOTOBOpPE IMOJApSANA CTOPOHBI BIPaBe NPEIyCMOTPETh CHOCO0
BBITIOJIHCHUS 33JIaHUs 3aKa3yWKa, CPOKH BBHITIOJIHEHUS PAOOTHI, TO JOTOBOPY
apeHIbl MOXET yCTaHAaBIUBATHCS TMOPSAIOK IIOJI30BAHHS  apEHIOBAHHBIM
UMYIIIECTBOM, U3MEHEHHE pa3Mepa OIUIAThI; M0 JOTOBOPY PEHTHI CTOPOHBI MOTYT
yCTaHABIMBATh KOTJa TOJydaTelb PEHThl MOXKET TpeOOBaTh BBIKYyNAa PEHTHI
TUTATEIIBIIIUKOM U JIP.

CTOpoHBI J10roBOpa MOTYT pPacTOPrHYTh JOTOBOP B OJHOCTOPOHHEM

MOpsAAKE, an00 0TKAa3aThCsd OT €ro HMCIOJIHCHUS B YCTaHOBJICHHBIX 3aKOHOM HWJIH
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€ro yCJIOBUSAMH CITy4dasiX.

JloroBop MoOeT OBbITh pPAacTOPrHYT M IO B3aUMHOMY COIJIACHIO [0
HCTEUCHHUSI CPOKa €ro JeWcTBUA. EciiM yCIIOBHS NOTOBOpPA KACAKOTCS MHTEPECOB
TpeThEro Juma (HampuMmep, JOroBOopa HMMYLIECTBEHHOIO  CTpPaxOBaHUs,
3aKJII0YEHHOTO HE B MOJIB3Y CTpaxoBaTelisi), HEOOXOIUMO coryiache 3Toro juna. B
TOM CJy4dae, €Cli CTOPOHbBl HE CMOIJIM MPUWTH K COIJAcUi0, a 3aKOHOM HE
IPENYCMOTPEHO  pacTOp)KEHHE  JOroBopa B OJHOCTOPOHHEM  IOPSAKE,
3aMHTEPECOBaHHAs CTOPOHA BIIpaBEe 0OPATUTHCS B CY/I.

VY4acTHUKH AOTOBOPHBIX OTHOLIEHWH MMEIOT MPaBO Ha CyNEOHYIO 3alIUTy
CBOMX MHTEPECOB M HAPYIIECHHBIX IPaB, €CIM OJHA M3 CTOPOH OTKA3bIBAETCS OT
BOCCTaHOBJIEHUsI B J00poBonbHOM mopsake. Tak, OOO «emup I'pynm»
oOpatmiock ¢ TpedoBaHueM k OOO «llpoekTHbie PemieHus» o0 NpU3HAHUH
JIOTOBOpa CyOapeHIbpl 3€MEJIbHOTO Y4YacTKa HEACUCTBUTEIbHBIM, B3bICKAHUS C
OTBETYMKA JICHEXKHBIX CPEJCTB, YIUIAYEHHBIX 10 JJOTOBOPY, a TaKXKe€ IMPOLEHTOB 3a
MOJIb30BAHUE UY>KHUMH JE€HEXHBIMH cpeAcTBaMu. Cyn, OpUIlen K CIEAYILEMY
BbIBOAY: OOO «IIpoekTHbie Pemienus», He cuuTasiCh apeHAATOPOM IMyOIUYHOTO
3€MEJIbHOI0 Yy4YacTKa, He 00Jiaano MpaBOBBIMU OCHOBAHUSMHU 3aKIOYaTh C
UCTIIOM COTJIallleHus! CyOapeH bl JaHHOTO YYacTKa U MOJy4aTh COOTBETCTBYIOLIYIO
apeHJIHYI0 IUIaTy. YUYWTBIBAas, YTO CIOpPHAs CHEJIKAa SBJISETCS HHUYTOXKHOM,
obmectBo «Jle-mup I'pynm» He UCHONIB30BAJIO Y4YacTOK, OTBETUYMK JOJIKEH
BO3BPATUTh MCTLy IOJYYEHHBIE OT HETO JIEHEXKHBbIE CPEACTBA W YIUIATUTh
nporieHTsI [33].

Kpome Toro, cBob60a J0roBOpa MpeAoCTaBIIseT MPaBo 0OpalIeHUsI CTOPOH B
TPETEUCKUI CyJl, HHUIMUPOBATh MPOLEAYPY MEIUalliu, a TakKe OOpaTUThCS B
BBIIIECTOSAIIMN MO OTHOIICHHIO K JOJKHUKY OpraH.

B kayecTBe  MexaHuM3Ma  OCIAPUBAHMS  MCIOJB3YETCA  HMCKOBOE
npou3BoACTBO. Cpeau CrocoO0OB 3allUThI, YCTAaHOBJICHHBIX 3aKOHOJIATEIbCTBOM,
MOJKHO Ha3BaTh IPHU3HAHUE CICIKH HeIeHCTBUTENBbHON [62]; BOoccTaHOBJICHHE
MOJIOXKEHUSI, KOTOPOE  CYIIECTBOBAJIO JIO HApPYWIEHUs; IPUHYAUTEIHbHOE

HCITIOJTHCHUC 065138,HHOCTI/I; HN3MCHCHHUC IMPaBOOTHOLICHHS, MMPCKpaICHNUC
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MIPABOOTHOIICHUS; BO3MEIICHUE YOBITKOB UM JPYrue CIOCOOBl BO3MEIICHUS
MMYILIECTBEHHOTO BPEJA; BO3MENIEHHE MOPaIbHOroO Bpeaa. Kpome Toro, cTopoHbl
BIIPABE 3AIMILNATH CBOM IPaBa MYTEM BKJIIOYEHUS B JOTOBOP OMPEIEICHHBIX MEp
ONEPATUBHOIO  BO3JACHCTBHUS, KOTOPBIE COIJIACOBBIBAKOTCS  CTOPOHAMHM U
NPUOOPETAIOT CTaTyC OOsA3aTENbHBIX YCIOBHM TOTOBOpA JUIsl CTOPOH (Hampumep,
B3bICKaHUSl YOBITKOB, HEYCTOMKH, MITpada, JTUIIEHUsS] HeJJOOPOCOBECTHON CTOPOHBI
oIpeJiesieHHOTo paBa u ip.) [17].

Kpome Toro, CyOBEKTBl JIOTOBOPHBIX IPABOOTHOIICHUH  0OSI3aHBI
co0Jiro1aTh 00s13aTENIbCTBA 110 JOTOBOPY M YCIIOBHSI, YCTAHOBJIICHHBIE HA CTaauU
ero 3akiaoueHud. IX ucnomHeHue ABISETCS  IOPUAUYECKUM  JICMCTBUEM,
BKJIFOYAIONINM, KaK MPOLIECC COBEPIIECHUs 0003HAUYEHHBIX B JIOTOBOPE JCHCTBUM,
TaK W PE3yJbTAT WX COBEpuIeHHUs. JlJaHHOE MpaBWIIO pPACHPOCTPAHSAECTCS Ha BCE
CYIIIECTBYIOIIIME M UCIOJIHSIEMbIe 00s3aTeNbcTBa Mo JoroBopy. Hewcnomnenue
YCJIOBUHM, KaK MpPaBUJIO, SIBISIETCS OCHOBAaHUEM [JIsi PACTOPKEHHsS JOrOBOpa,
JIOCPOYHOI'O €ro UCIOJIHEHUS U 0OpallleHus! B CYJl OJTHOW M3 CTOPOH JJIsl 3alllUThI
CBOUX IIPaB.

Tak, nampumep, BepxoBHblii cyn P® cornmacuics ¢ HHXECTOAIMMU
WHCTAHIMSIMA B  YJIOBJICTBOPEHUHM UCKa YIPABICHUS HMMYIIECTBEHHBIX U
3eMeIbHbIX  OTHOIIeHWM  anmuHuctpauuu MO 1. HoBopoccuiicka K
WHJUBUAYAJTILHOMY MPEANPUHUMATEII0 O PACTOPKEHUM JIOTOBOpa KyIUIU —
NPOJAXKH HEXKWIIOTO TIOMEIICHHS] M €ro BO3BpaTe MNpPOJABIy, IOCKOJBKY
npeAnpuHUMaTesieM ObUIO HapYIICHO YCJIOBHE JIOTOBOPAa O BHECEHHMU OIUIATHI 32
naHHOe uMyInecTBo. OHO OBUTO BO3BpaleHO YrparieHuto [34]. MoxHO npuBecTH
eme oauH mnpumep: ApOutpaxkspii cyn CeBepo-3amagHoro OKpyra Mpu3Haml
JIOTOBOP ApPEHJbl 3€MEJBHOTO Y4YacTKa MOJICKAIUM PACTOPKEHUIO, MOCKOJbKY
apeHJaTop MOCTPOWJI HA JAHHOM Y4YacTKE TOPrOBbIM NABWIBOH ILUIOMIAJbIO
OOJBINIeH, YeM MPETyCMOTPEHO JIOTOBOPOM apeHAbl, YeM HapYyIIWUI YCIOBHS
noroBopa [48]. Apoutpaxusiii cya [T0BOIDKCKOrO OKpyra IMOCYHMTal OCHOBaHHEM
JUIS. PaCTOP>KEHHS IOTOBOpa HapyLIEHHUE CPOKA CIAYd MOJPSAYMKOM PE3YJIhTATOB

pa60T, ITOCKOJIBKY OH HC IPCAOCTaBHJI CyaAy AOKA3aTCIbCTB HUX IICPCAadu B CPOK,
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YCTaHOBJICHHBIH JIoroBopoM [49].

Wtak, pe3toMupys BbIlIeCKa3aHHOE, MOXKHO C(HOpMyIHpOBaTh CIEAYIOLINE
BBIBO/IbI.

[lon cyObekTamMu MNPaBOOTHOIIEHUH, B TOM UHCJIE€ M JIOTOBOPHBIX,
HNOHMMAIOTCSI UX YYaCTHHMKH, KOTOpbIE HAJIEJE€Hbl CYOBEKTHBHBIMU IpaBaMu HU
IOPUIMYECKUMU O0S3aHHOCTSIMHU.

CyOBbeKTsI JOTOBOPHBIX IIPAaBOOTHOILIEHU I OAPA3IEISIOT Ha
VH/IMBHUIyaJIbHbIE U KOJUIEKTHBHbIE. K mepBbIM OTHOCATCS (pu3Mueckue Jnua, Ko
BTOPBIM - IOPUAMYECKHE JIULIA, & TAKXKE MyOJIUYHO — IPABOBBIE 0Opa30BaHUS.

JUist ydacTHsi B IOTOBOPHBIX IPABOOTHOIICHHSX (DU3UUECKUE JIMIA JOJKHBI
o0nanaTh MNPaBOCIOCOOHOCTBIO M J€ECHOCOOHOCTBIO, HOPUAMYECKHE JUla —

IPaBOCIIOCOOHOCTHIO.
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I'maBa 3 OcoGeHHOCTH MPABOBOI0 CTATYCA OTJEJbHBIX CYOHEKTOB

AOTOBOPHBIX OTHOILEHM I

3.1 OcodennocTn yYdacTudd HPUINIECCKUX JUI B TOTOBOPHBIX

OTHOIICHUAX

Opunnueckne nwma MOTYT 3aHUMATHCS JIFOOBIM BHJIOM JIEATEIHLHOCTH,
KpOME TE€X BHIOB, KOTOpPbIE€ 3aKOHOM OTHECEHBI K CIICIMaJIbHbIM, HaIpUMED,
OaHKOBCKasl IEATEIIbHOCTh, JEATEIBHOCTh B cpepe cTpaxoBanus u Jap. OHU Takke
BIIpaBE CBOOOJIHO 3aKJIFOYaTh JAOTOBOPHI U OMPENCNSITh UX COJCpPKaHHE, B TOM
YuCcJI€ M TakKWe JOroBOpbl, KOTOpelie He mnpeaycmorpeHsl 'K P®, HO He
MPOTUBOPEYAT EMY.

[IpaBo Ha 3aKIHOYEHHE JOTOBOPA OT UMEHH IOPUANYECKOTO JIMIA UMEET €r0
pyKoBOAUTENb (CIUHOMMYHBIA HMCIIOJHUTEIBHBIN OpraH), OJHAKO OpraHU3allHsl
MOKET HAJEIUTh HWHOE JIUIO NOJHOMOYMSMHM HA 3aKJIOUYCHUE JIOrOBOpa Ha
OCHOBaHWHY BBIJIAHHOW €MY JTOBEPEHHOCTH, MOAINKMCAHHOM pykoBoauteneMm. [Ipu
HaJMYUU B JIOBEPCHHOCTH YKa3aHWs Ha MPaBO 3aKJIIOYEHUs JIOrOBOpa, JAHHOE
auio (TpencTaBUTeNb) HAACNSIeTCs] MPaBOM MOMANMUCAHUS JOTOBOpa. Jlupextop
bunmana IOPUAMYECKOTO JUIA, JEHCTBYIONMA HAa OCHOBAHWHM JOBEPEHHOCTH,
TaKke 00JialaeT TpaBOM MoOJNUcaHusi JoroBopa. OH BHOpaBe MEpPeIOBEPUTH
COBEpUICHUE JIEUCTBUM, HA KOTOPbIE OH YIOJHOMOYEH JOBEPEHHOCTHIO, APYTrOMY
JWILY, €CJIW TEpPEIOBEpHUE pPA3PEUICHO JOBEPEHHOCThIO. OHAKO, MOJHOMOYMS
IUpeKTopa guirana MOTyT ObITh OTPAHMYEHBI TIOJIOXKEHUEM O Quiinale, a Takxke
ycraBom [8].

Y4yacTHUKM XO3SUCTBEHHBIX TOBAPHUIIECTB, B KOTOPHIX OpraHbl He
CO3/Ial0TCsl, NEUCTBYIOT OT UMEHU TOBAPUILECTBA; IIPU COBMECTHOM BEACHUU JIET
JUISL COBEPIICHMS] KaXKIOM CHCIKH HEOOXOAMMO COTJlacMe BCEX YYACTHHKOB
ToBapuuliecTBa. Eciin BegeHue A€ nopyyaeTcsi OJJHOMY U3 YIECHOB TOBapHUIIECTBA,
OCTaJIbHBIM W3 HUX MJi1 OCYIIECTBICHHUS CIEJIOK JOJDKHBI MOJYYUTh OT HEro

JIOBEPECHHOCTb.
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Crnenyer OTMETUTD, YTO B IOPUAMYECKOM JIUIIE MOXKET OBITh CHOPMHUPOBAH
HE OJIMH, & HECKOJIbKO €IWHOJMYHBIX WCIIOJHUTEIBHBIX OPTaHOB, JEUCTBYIOIIMX
COBMECTHO, JTHOO HE3aBHCHMO JAPYT OT JApyra MPpH YCIOBUH, €CIIA 3TO 3aKPEILICHO
B YUYPEAWTEILHOM JOKyMEHTe opranm3anuu. CBemeHus 00 53TOM MOJJIeKaT
BKJIIFOUCHUIO B EJWHBIA TOCyIapCTBEHHBINM peecTp mopuaudeckux Juil. [lpu
COBMECTHOM VIIPaBJICHUU  CJEJIKA CYUTACTCSA 3aKIFOYCHHOM TOJIBKO IOCTIe
MOIMHUCAHNS BCEMHU TUpeKTopamu. [Ipu pazmensHOM yrpaBiIeHUH ISl COBEPIIECHUS
CICIIKK TpeOyeTcs BOJISI HE JIFOOOr0, a COOTBETCTBYIOIIETO PYKOBOJWUTENS, MPH
9TOM, B YYPEIUTEIBHOM JIOKYMEHTE IOPHUIMYECKOTO JIMIA JIOJDKHBI OBITh
3aKPETUICHBI MMOJTHOMOYHS JUPEKTOPOB W MPHHIUIBI UX B3aUMOJCHCTBUS MEKTY
CO0O0H ¥ ¢ IPYTUMH OpraHaMu FOpUArdecKoro juma [8].

Kpome Toro, 3akoHOmaTenb MpeayCMaTpuBaeT Iepefady IOJTHOMOYHMA
CAMHOJIUYHOTO MCIOJHUTEILHOTO OpraHa HOPHUIUYECKOro JIMIa YIpaBJIstomen
OpraHu3allid IyTEeM 3aKJIIOYEHHUs COOTBETCTBYIOIIEro joroBopa. K Takoi
OpraHU3alUHA OTHOCST JPYTroe XO3IMCTBEHHOE OOIECTBO, TAK ¥ MHIWBHUIYATHHOTO
npeanpuauMarens. [lpu sTom, perieHue o nepeaade MOJHOMOYUM €TUHOJIMYHOTO
WCITOJTHUTEIILHOTO OpraHa YIPaBISIONMICH OpraHu3alii TPUHUMACTCS OOITUM
coOpaHuEM aKIMOHEPOB, MPUUEM TOJIHKO MO MPE/JIOKEHUIO COBETa TUPEKTOPOB. B
cliydyae C OOIIECTBOM C  OTrPAaHUYEHHOM  OTBETCTBEHHOCTBIO,  JIOTOBOD
MOJMKUCHIBACTCS OT HWMEHH OOIIeCTBa JHIIOM, MPEACEIaTeIbCTBOBABIINM Ha
oOmeM coOpaHMH Y4YaCTHHKOB 0OIIecTBa, JMOO YYaCTHHUKOM OOIIIECTBa,
YIOJHOMOYEHHBIM DEIIEHUEM OO0IIero coOpaHusi y4aCTHUKOB OOIIECTBa, JMOO,
€CJIM PEIICHHWE 3THUX BOIPOCOB OTHECEHO K KOMIIETEHIIMHM COBETa JIUPEKTOPOB
(HabmrolaTeIbHOTO  COBETa) O0O0IIecTBa, TMpeAcenareieM COBeTa IUPEKTOPOB
(HabsroIaTEILHOTO COBETa) OOIIEeCTBA WJIU JIUIIOM, YIOJHOMOYEHHBIM PEIICHUEM
coBeTa TUPEKTOPOB (HA0II01aTeILHOTO coBeTa) odIecTBa [26].

[TomHOMOYMST €IMHOJIMYHOTO HCIIOJIHUTEIFHOTO OpraHa MOTYT OBITh
TIepPEeIaHbl YIPaBJIAIONIEH OpTraHW3allid TOJBKO B ITIOJIHOM O00BEME, KaK OHHU
3aKpETUICHBI B yCTaBe. PyKOBOAUTEND YIPABIISIIONIEH OpTaHU3aIliu IEUCTBYeT 0e3

AOBCPCHHOCTHU OT MMCHH CBOCTO O6H.ICCTBa N KaK PYKOBOIUTCIIb ynpaBnﬂ}omeﬁ
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OpraHu3aly OT UMEHHU yTPABISEMOT0 OOIIECTRA.

Takum oOpa3zom, B oTiHuue OT (U3HUECKUX JIMIL, B JOTOBOPHBIX
OTHOUICHUAX FOPUIUYECKOE JMIO ACUCTBYET 4Yepe3 APYIHX JIML: PYKOBOIUTEIS
(eIMHONWYHBIN  WCTHOJHHUTENBHBIM  OpraH), y4YaCTHHUKOB  (ydpemuTeneii),
YIOPABJSIIONIYI0 OpPraHM3alvil0 HAa OCHOBAHMM JOrOBOpA, IPEIACTaBUTENS Ha
OCHOBAHMHM JIOBEPEHHOCTH.

IOpunnueckue nuna BIpaBe 3aKJII0O4aTh JOTOBOPBI B KOHTPAKTHOM CHCTEME
Ha IIOCTaBKy TOBAapoOB, OKAa3aHWs YCIYT, BBINOJIHEHHS pPAadOT C 3aKa3UUKOM —
MPEACTABUTENEM TOCYIapCTBA, OCYIIECTBISIIOUIUM OIUIaTy MO KOHTPAKTY 32 CUET
cpeacTtB Orwomxera PO. Ero 3akiroueHue OCyIIECTBISETCS B TOM Cilyyae, Korja
CTOPOHBI IPHUILIM K COTJIALIEHUIO IO BCEM CYIIECTBEHHBIM YCIOBUSM JOIOBOpA,
IpU 3TOM, U3MEHEHHE JAHHBIX YCJIOBUU IPU €ro HCIOIHEHUH HEIOMyCTHMO,
KpOME CJIy4aeB, Ha KOTOpPBIE YKa3blBa€T 3aKOH, W3MEHEHHIO IIOJUIEKAT JIMIIb
HECYIIECTBEHHBIE  YCJIOBMS, HE BIMAIONIME HAa €ro  3KOHOMHMYECKYIO
cocTaBisitonlyto. HapyiieHue cCyiiecTBeHHBIX YCIOBHUM JOrOBOpa MPUBOAMT K
HACTYIUICHHUIO OTBETCTBEHHOCTH, IPELYCMOTPEHHOM JOTOBOPOM 17|
3aKOHOAATENBCTBOM. 3aKJIIOYEHHE KOHTpakTa ¢ HapywmeHusmu 3akoHa Ned44-D3
MO>KET IPUBECTU K €r0 HUYTOKHOCTH.

3aKI0YEHUE JOrOBOpPA OCYLIECTBISETCS B HECKOJIBKO 3TaIlOB: Pa3MEILECHUE
3aKa34YMKOM MpPOEKTa J0oroBopa B eanHoi uHpopmanuronHod cucreme (EWC) B
chepe 3aKyIok; MpOBeJACHHE KOHKYPCHOTO OTOOpa M OOBSBICHHE MOOCIUTENS C
BHECEHHEM B KOHTPAKT JIONOJHEHUN — HAUMEHOBAHME, PEKBU3UTHI UCIIOJIHUTEII,
1IEHAa W MpeAMET KOHTPAKTa; BHECEHUE 00ECTeUeHUs UCTIOJIHUTENIEM, TTOANICaHUE
KOHTpakTa. CpOKM TOJMUCAHUS 3aBUCAT OT (QOpMBI M crocoda MpOBEACHUS
3aKynkud. EciM HCHOTHUTENb YKIOHSETCS OT TOJNUCAaHUS KOHTpPaKTa B
YCTaHOBJICHHBIE CPOKH, 3aKa34MK MMEET NpPaBO Ha MPEKpALICHUE €ro y4acTus B
npoueaype U NpedbsBlIeHUs TpeOOBaHMI O BO3MEIIEHUH YOBITKOB, KOTOpBIE
MOTYT BO3HUKHYTb B ClIy4ae YKJIOHEHHUS OT 3aKJII04eHHs] KoHTpakTa. CocTaBisieTcs
IPOTOKON 00 YKJIOHEHHM OT 3aKJIIOYEHHsI KOHTpaKTa C YKa3aHHEM HapylIEeHHOU

HOpMBbI 3aKoHa, painee oH pasmemiaercs B EUMC, undpopmanus o0 ydacTHUKE
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NepeIaeTcsi B peecTp HeOOPOCOBECTHBIX MOCTABIIUKOB. 3aKIIIOUCHHUE JOTOBOPA B
TaKOM CJydae TPOBOJUTCS C YYACTHUKOM 3aKylKHA, KOTOPOMY IPHUCBOCH
CJICIYIOIIAM TTOPAAKOBBIA HOMED.

Cnenyer OTMETHTh, YTO OJHMM W3 OCHOBaHWHM  KiaccupuKanuu
IOPUIMYECKUX JIUI] SBJISIETCS] 00BEM MX ITPABOCIIOCOOHOCTH.

ITo muenuto O. A. CepoBoii, crieniaibHas MPaBOCIIOCOOHOCTh 3aKJIFOYACTCs
B TOM, 4YTO IOPUAMYECKOE JIMIIO MOXET WMETh TpaXJTaHCKHAE TMpaBa,
COOTBETCTBYIOIIME  IEJISIM  JICITEIBHOCTH,  MPEAYCMOTPEHHBIM B €r0
YApEIUTENbHBIX JOKYMEHTaX, W HECTH CBSI3aHHBIE C OTOW JEATEIHLHOCTHIO
ob0s3anHOCcTH  [61]. Takoit  BUA  MPaBOCIIOCOOHOCTH  XapaKTEepPeH  JUIs
HEKOMMEPYECKMX OpraHu3alliii, HO OH TaKXe TMPHUCYIl U HEKOTOPHIM
KOMMepYecKuM ¢upmaM. B COOTBETCTBHM C TpaKAaHCKUM 3aKOHOAATEIIBCTBOM,
YUpEIUTEIIbHBIMU JJOKYMEHTAMHU TaKUX OpraHU3aIlui JTOKHBI OBITh YCTaHOBIICHBI
IpeaMeT U 11eJb UX JeSATEIbHOCTH.

O6mras mpaBOCIOCOOHOCTh 3aKJIIOYAETCS B TOM, UTO HOPUIUYECKUE JIUIIA, 32
WUCKIIFOYEHWEM YHUTApHBIX TPEANPHUATAH W HMHBIX BHIOB OpraHU3aIlui,
MPETYCMOTPEHHBIX 3aKOHOM, MOTYT HWMETh TpaXJaHCKHE TIpaBa W HECTH
rpakIaHCKUE OOS3aHHOCTH, HEOOXOAUMBIE ISl OCYIICCTBICHUS JIOOBIX BHJIOB
JeSATEIIbBHOCTH, HE 3allpeleHHBIX 3aKOHOM. [Ipu 3TOM, yUaCTHUKH WA YIPEIUTEIIH
IOPUINYECKUX JIMI, Ha KOTOPBIX HE PACIPOCTPAHSICTCS  CHEIUaabHas
MPaBOCIIOCOOHOCTh, BIPaBE CaMH YCTaHOBUTh OTPAHMUYCHHE IMPABOCTIOCOOHOCTH
OTJICJTBHBIM ITYHKTOM YYPEIUTEIBHBIX JOKYMCHTOB.

BoJbIIMHCTBO IOPUAMYECKUX JIUI] UMEET OOy MPaBOCIIOCOOHOCTh, 00bEM
KOTOPOH CONEPKUTCS B UX YUPEIUTEITHHBIX JOKyMEHTAX.

IOpunnyeckoe U0 MOXKET OBITH OTPAaHUYCHO B TPABOCIIOCOOHOCTH B
YCTAaHOBJICHHBIX ~ 3aKOHOM  ciywasx. OrpaHmdeHue  TIPaBOCIIOCOOHOCTH
MO/IPa3yMeBaeT MCKIFOYCHUE BO3MOKHOCTU MPUOOpETaTh MpaBa M OOS3aHHOCTH,
100 KX BO3HHKHOBEHHE CBS3BIBAETCA C JIOIMOJHHUTEILHBIMH OOS3aHHOCTSIMHU.
Hampumep, yHuUTapHOE MNpEANPUITHE HE MOXKET PACIOpPSHKATHCS HMYIECTBOM

CO6CTBCHHI/IKa, HC ITOJIYYHUB Ha 3TO €ro corjiacus.
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OrpannueHre MpaBoCIIOCOOHOCTH OpraHa YIpaBICHUS IOPUINYECKOTO JIUIA
MPUBOJUT K HEBO3MOXXHOCTH TMPUHATHS UM pPEIICHWM MO BOIpocaM, paHee
OTHECEHHBIM K €ro KOMMeTeHIMU. Ero orpaHn4eHHbIe MOJTHOMOYHUS MOTYT OBIThH
MOJTHOCTBIO TIPEKpaIieHbl, JHOO0 TEPEeXOAUTh K CICHHAIBHO Ha3HAYaeMbIM
opranam. Ilpu sTOoM, mpekpamieHue (IPUOCTAHOBICHUE) MOJHOMOYUN JaHHBIX
OpraHOB MOKET ObITh MPOU3BEACHO 0€3 UX BOCCTAHOBJICHMS; C BO3MOXKHOCTBIO
BOCCTAHOBJICHHS, KOO0 orpaHndcHo [26].

Ecau obpaturscs k cr. 50 'K PO, MoxHO 00HApYKUTh, YTO 3aKOHOJIATEIIb
YCTaHABJIMBACT JIUIIb JIBE IEIHU NESITEIBHOCTH HOPUIUYECKUX JUIl — U3BJICUCHUE
NpUOBLUIA U €€ HE U3BJICUCHUE (JIMOO HE pacipe/iesiCHUE €€ MEXKy YUYaCTHUKAMU).
Oo6patuBmuch K a63. 1 m. 1 ¢1. 49 . 1 c1. 50 'K P®, MokHO caenaTh BBIBOJ,
YTO IOPUINYECKHUE JTUIA MOTYT OCYIIECTBIISITh 000N BUJI IECSITEIHLHOCTH, TJIABHOE,
YTOOBI OH OCYIIIECTBIISJICSA B paMKax IMOJy4eHHs (HEMOIydeHus) npuobsuin. Takum
o0pa3oM, MOXKHO CKa3aTh, YTO COJIEpaHUE MPABOCIOCOOHOCTH IOPUAMYECKOTO
JU1a ONPEACIISIETCS B 3aBUCUMOCTH OT 1IEJIM M BU/JIa JeATeIbHOCTU. B CBSI3U ¢ 3TUM
Hamu mipeuiaraeTcss B a63. 1 m. 1 cr. 49 TK PO noGaButh ¢pasy «Bumaam»,
U3JIOKUB €ro CIEAyIoIUM 00pa3oM: «IOPUIWYECKOE JIMII0O MOXKET HMETh
IrPOKIAHCKHAE IIpaBa, COOTBETCTBYIOIIME IEISIM U BUIAM JAEATEIbHOCTH,
MPEAYCMOTPEHHBIM B €0 YUPEAUTEIbHBIX IOKYMEHTAaX, 1 HECTU CBSI3aHHBIE C 3TOU
JeATEIbHOCTHIO 00SA3aHHOCTH.

3aKOHOAATENBCTBOM  MPEAYCMOTPEHBI T€ BHIABl  ACATEIBHOCTH, Ha
OCYILIECTBJIICHUE KOTOPBIX HeoOxoauma JuIeH3us. WX mnepedeHb YCTaHOBJICH
®enepanbHbIM 3akOHOM OT 04.05.2011 N 99-®3 «O nuueH3upoBaHUM OTAEIBHBIX
BUI0B JesTenbHocTH» [74]. Ecnu ropuauyeckoe JHIO, AESITEIbHOCTh KOTOPOTO
MOJICKUT JIMIICH3UPOBAHUIO, 3aKJIOUMIIO JOTOBOpP 0O€3 HaJIW4YMsl JIMIICH3WH,
TaKOBOW MOKET OBITh IPU3HAH HEJIEHCTBUTEIHLHBIM. JTO K€ MPABHUIIO JEHCTBYET B
OTHOILIEHUH JIOTOBOPOB, 3aKIIOUYEHHBIX C IOPUIWYECKUM JIMIIOM, KOTOpOE
OCYIIECTBIISIET JEATENIbHOCTh, HE TNPEAYCMOTPEHHYIO €T0 Y4YpEeAUTEIHHBIMU
nokymentamu (ct. 173 T'K P®).

FOpunnyeckue nuila BrpaBe co3aBarh (UIHANIbI, KOTOPbIE UMEIOT MPaBO
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Ha MPEJCTaBICHUE AAHHOTO JIMIAa, OHU HE SIBJSIOTCS IOPUIMYECKUMHU JIUIIAMU, HE
007afaloT  CaMOCTOSITENIbHBIM ~ MPaBOBBIM  cTaTycoM. Duimansl  BrpaBe
OCYILECTBJISITh TAKUE MOJHOMOYHMS KaK: 3aKIIOUYCHHE KOHTPAKTOB M PETHCTPAIUS
JIOTOBOPOB C KOHTPAareHTaMmH, a TaK)K€ BHECEHWE M3MEHEHHU W JIONOJHEHUW B
coJlep>KaHUe JIOKYMEHTOB; IMPUEM HOBBIX JHUIl Ha paboTy, odopmiieHHEe BCeX
HEO0OXOJMMBIX JIOKYMEHTOB; IOMCK HOBBIX KOHTPAreHTOB H Jp.

Urto Kacaercs TakOM COCTABJIAIOIIEW IPABOBOIO CTaTyca HOPUIAUYECKOTO
JUIa  Kak  JIeeCloOCOOHOCTh, OHAa COCTOMT U3  JBYX  JJIEMEHTOB  —
CJICITKOCTIOCOOHOCTH U JCIIMKTOCIIOCOOHOCTH [26].

CrenkocnocoOHOCTh 3aKJIIOYAeTCsl B TOM,  4YTO IOPUIMYECKHE JIALA
OCYILECTBIJISIIOT CHAEJIIKM YEpe3 CBOW OpraHbl, NpPEACTABUTENEH, a TaKXKe B
YCTAaHOBJICHHBIX 3aKOHOM CJy4asXx — Yepe3 CBOMX YYAaCTHHUKOB, KOTOpPHIE
JIEUCTBYIOT OT €T0 UMEHH B CUJIy YYPEIUTEIbHBIX IOKYMEHTOB U 3aKOHA. OpraHsl
U YYaCTHHKU IOPUIUYECKOTO JMIA BBICTYNAIOT B CIEIKaX OT €ro MMEHH B
COOTBETCTBHH C 3aKOHOM WJIM YUPEAUTEILHBIMU JOKYMEHTAMU, UHBIE JIKIIA BIIPaBE
BBICTYIIaTh OT UMEHU FOPUJIMYECKOTO JUIA TOJIbKO Ha OCHOBAaHUU JOBEPEHHOCTH.
K HeneucTBUTENBHOCTM  CHEIKM  MOXKET TPUBECTH €€  COBEPIICHHUE
HEYMPaBOMOYEHHBIM Ha 3TO JIUIIOM, KOTOPOE MOKET OBITh OTPAHHUYEHO JTOTOBOPOM
WJIU yYPEIUTEIbHBIMUA TOKYMEHTaMU FOPUIMYECKOTO JUIIA.

B. A. YcanoBa numet: «/loroBop IOJKEH COAEPKATH OTPAHUYCHUS YXKE
MMEIOIIMXCSl TOJIHOMOYUN JIMIAa 1O CPaBHEHHUIO C TEM, KaK AT MOJHOMOYHUSA
OTpEJIENIeHbl 11 HETO B JOBEPEHHOCTH, 3aKOHE WJIM CIIEAYIOT U3 OOCTaHOBKH, B
KOTOpoOii coBepimaercs caenka» [67]. E. B. P3ymoBckas oTMedaeT: «I0BepEHHOCTh
BBIJJAETCS HA OCHOBAHUU JIOrOBOpA MOPYYEHHUS, B KOTOPOM YCTAHOBJICHO, 4YTO
MMOBEPEHHBI MOXKET COBEpIIaTh OT UMEHHM AoBepuTens ciaenku B mpeaenax 10 000
pyOneit. Mexny Tem, B caMOi IOBEPEHHOCTH TaKUX OrpaHnyeHuit Het. /[oroBop B
JAHHOM cllydae OyJeT TeM JIOKYMEHTOM, KOTOPBI OTPaHUYMBAET MOJTHOMOYHS
JIWIIA TI0 CPaBHEHUIO C TEM, KaK OHH ONPEICICHHBI B TOBepeHHOCTHY [53, ¢. 97].

HawnOosiee yacTo BCTpeyaromuecs 10roBOpbl, KOTOPHIE 3AKITHOYAIOTCS MEXKIY

IOPUANYCCKUM U (l)I/I?)I/I‘ICCKI/IM JIMOOM — 3TO I'PpaAXKIAHCKO-IIPABOBBIC OOTI'OBOPLI, B
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KOTOPBIX 3aKPEIUISIIOTCS] 0053aTeNbCTBA 10 BBIMOJIHEHUIO pab0T, OKa3aHUIO YCIYT
U OINpPENEHAIOT NOPSNOK ITOJYYEHHsI BO3HArpaxiaeHus. IIpm 3TOM CTOpOHBI HE
BCTYNAIOT B TPYyIOBbIE OTHOWIEHUA. Kak mpaBuiio, TakOM AOTOBOP 3aKIHOYACTCS
Il TaKUX CHIEJIOK, KaK OKa3aHME YCIyT, BBIIIOJIHEHHE paldoT, MoApsAa, MOCTaBKH,
apeHIpl U T.J. Eciam ropuanyeckoe JMIO 3aKI0YaeT JOTOBOP € (PU3IMILIOM,
KOTOpBIA 3apeructpupoBaH B kauecTBe UII, oHO ocBOOOXIaeTcss OT yImiaThl
HA®JI u cTtpaxoBbIX B3HOCOB. lIpM BO3ZHMKHOBEHMHM IAOTOBOPHBIX OTHOLIEHUM C
OOBIYHBIM IPAXKIAAHUHOM, 3TO HE IPETYyCMOTPEHO.

JlemMKTOCIOCOOHOCTD IOPUINYECKOTO auna IIOIpa3yMeBaeT
OTBETCTBEHHOCTb II€pel], CTOPOHAMH CICJIKH, KOTOpas HAaCTyNaeT BCIEACTBUE
OPUYUMHEHHOrO Bpena ero jaeictBusamu (OesneiictBuem). Ilpu 3ToM, BuHA
IOPUIMYECKOTO JIMIA SIBISETCS €ro COOCTBEHHOM, a HE €ro Yy4aCTHHUKOB,
yupeauTtesnei, pabOTHUKOB WU UHBIX JIUII.

Opuanueckoe M0 OTBEYaeT MO CBOMM  00fA3aTENbCTBAM  BCEM
MIPUHAJIEKAIIUM €My UMYIIECTBOM. ECIM Takoro UMyIecTBa He JOCTATOYHO IS
yIOBJIETBOPEHUS]  TpeOOBaHWM  KpeIUTOpOB, TMpUMEHseTcs  cyOcuaapHas
OTBETCTBEHHOCT.

CyOcunapHas OTBETCTBEHHOCTb 3aKJIFOUAETCS B BO3MOXHOCTH B3bICKaHUS
JIOJITOB C TPETbUX JIMI], B TOM CJIy4ae, €CIM OCHOBHOW JIOJDKHUK HE MOXKET MX
CaMOCTOSATEIILHO UCIIOJIHUTD.

CyOcunapHas OTBETCTBEHHOCTh IPUMEHSETCS TOJBKO B TOrAa, KOTJa
HEBO3MOXHO TPHUMEHUTHh OCHOBHYI. OTMETMM, 4YTO B TIIEPBYK0 OYEpelb
TpeOOBaHMS MPEIBABISIOTCS K OCHOBHOMY JIOJDKHHMKY, @ B TOCIEIYIOIIEM — C
WHBIX 00S3aHHBIX JIUILI.

TpebGoBanus o cyOcHIapHOl OTBETCTBEHHOCTH MOTYT OBITh NMPEAbIBICHBI B
pamMKax JIOTOBOPHBIX 00s3aTeIbCTB, a Takke B ciaydae OaHKpPOTCTBA
IOPUIMYECKOTO JIMIA K JIMIAM, KOTOPbIE TaK WJIM MHAYE IPUHUMAKOT y4acTHE B
yopaBieHUH npenanpuatueM. K JaHHBIM JuIaM, B YacTHOCTH, OTHOCHT:
yupeauTesnei, pykoBoAuTeIe, COOCTBEHHIKA UMYIIIECTBA, YJICHOB YNPaBIISIOLINX

OpraHoOB, YJICHOB KOHTPOJIMPYIOMIKUX OPraHOB IOPUAMYCCKOr'O Jula, a TaKKC I'JIaBy
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JUKBUJAUOHHOW KOMUCCUU nipeanpusitus. [Ipu 3ToM, K OTBETCTBEHHOCTH MOTYT
OBITh MPUBJICUCHBI CPA3Y HECKOIBKO MEPEUNCICHHBIX JIUII.

Cnenyer oTivyaTh CyOCHMIApHYIO OTBETCTBEHHOCTb OT cosuaapHoil. Bo
BTOPOM CiIy4ae KPEAUTOP BIpPABE OOPATHTHCS 3a B3BICKAHHEM K JIFOOOMY W3
YYaCTHUKOB, PABHO KaK M KO BCEM Cpa3zy, MOCJIEI0BATEIbHOCTh B3bICKAHUSI MOYKET
OBITh JIFOOOH, MOCKOJIBKY OHA HE YCTaHOBJIEHA 3aKOHOM. [[11s1 KpeauTopa HE UMeeT
3HA4YEeHUS, KEM U3 JIOJLKHUKOB OYAET BO3MEIICHA 3a/I0JKEHHOCTh — IIPH €€ TTOJTHOM
MOTAIlIEHUW OJJHUM U3 HUX (WM HECKOJIbKUMHU JIMIAMH), OCTaJbHbIC
OCBOOOKIAIOTCSI OT OTBETCTBEHHOCTHU U 00S13aTE€JILCTBO CUMTACTCS UCIIOTHEHHBIM.
Ecnu tpeGoBaHue kpeautopa yJIOBIETBOPEHO OJHHUM M3 JOJKHUKOB, OH BIIpaBe
OoOpaTUThCS K OCTaJbHBIM COJIMJIAPHBIM JOJDKHUKAM 32 B3MMaHHEM C HHX
YILUIAYSHHOTO JI0JITa 32 BEIYETOM CBOCH 1071 [26].

Cnenyer OTMETUTh, YTO [AHHBIE BUIbl OTBETCTBEHHOCTH HE HMCKIIOYAIOT
npyr apyra. Hanpumep, B cootBerctBuu co cT. 75 'K PO, y4yacTHHKU MOJHOTO
TOBApUILECTBA COJUAAPHO HECYT CYOCHAMApHYH0 OTBETCTBEHHOCTb CBOUM
UMYIIECTBOM II0 0053aTeNbCTBAM TOBApHINECTBA B TOM CJy4yae, €Cld s
BBITIOJTHEHUS ~ CBOMX  00S3aTENBCTB  HEIOCTATOYHO  HUMYIIECTBA  CaMOIo
FOPUIMYECKOTO JIUIIA.

B. A. YcanoBa ormeyaer, 4to: «OTBETCTBEHHOCTh HOPUIWYECKOIO JIHUIIA
MOXET HACTYNUTh U 0€3 OTCYTCTBUS MPUUYMHEHHOTO Bpeaa. Hampumep, B ciyuae
COBEpIIEHHS CACIIKH IO/ BIUSIHUEM oOMaHa» [67].

Takum o0pa3zoM, TPaBOCIOCOOHOCTh IOPUIUYECKOTO JIMIA COBIAIACT C
JI€eCIOCOOHOCTRI0O M BKJIIOYAeT B ce0s CIOCOOHOCTh HMMETh IpaBa M HECTU
00s13aHHOCTH, CIIOCOOHOCTh CyOBEKTa CBOMMH JECHCTBUSAMH IPHOOPETATh JJIs CeOsI
mpaBa U CO3/1aBaTh i ce0si 00s3aHHOCTH. [IpaBOCTIOCOOHOCTD U J1€€CTIOCOOHOCTD
y IOpUJAYECKOrO JHI[A BO3HUKAIOT C MOMEHTAa TOCYAapCTBEHHOW pErucTpanuu
opuaudeckoro smia. OHa mojpas3AenseTcss Ha OOIIylo U crienuanbHyto. [lepBas
MpejnoiaraeT BO3MOXHOCTh JIJIsi CYOBbEKTa MpaBa HWMETh JIIOObIE TPaKIaHCKHE
mpaBa © OOS3aHHOCTH, HEOOXOIWMBIE JUIsl OCYIIECTBICHUS JIOOBIX BHJIOB

ACATCIIBHOCTHU, BTOpaA AOMYCKACT HAJIWYHUC Y IOPHIUYCCKOIO JHUIA JWUIIb TaKHUX
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npaB H“ O6HB&HHOCT€I>1, KOTOPBIC COOTBCTCTBYIKOT MECIAM C€ro JACATCIIBHOCTU U

3aCI)I/IKCI/Ip0BaHBI B €Iro y4YpCaAuTCIbHBIX JOKYMCHTAX.

3.2 IlpaBoBoii cTaTyc (pU3MYECKOro JMLA KAK Cy0beKTa J0r0BOPHBIX

OTHOIIIEHUI

duzuyeckoe JHUIO KaKk CyObEKT JOTOBOPHBIX OTHOIIEHUH o001azaeT
MIPAaBOBBIM CTaTyCOM. B pa3nuyHbBIX UCTOYHHMKAX MPABOBOM CTAaTyC OMPEAEISETCS
MO0-pa3HOMY. ITO | MPABOBOE MOJIOKEHUE CYOheKTa [66] 1 COBOKYIMTHOCTH €ro MpaB
u oOs3aHHOCTEH [19], Tarxke W MpPaBOBOE IMOJIOKEHUE BMECTE C COBOKYITHOCTHIO
npaB u obs3anHOCTeH [9]. Bynem cuntarh naHHBIC TTOAXOBI BEPHBIMU, TOCKOIBKY
IIPaBOBOE MOJIOXKEHUE CYOBEKTa XapaKTEPU3YETCsl €ro MpaBaMu U 00sI3aHHOCTSIMU,
KOTOPBIE XapaKTEPU3YIOT €0 MPaBOBOE MOJIOKEHUE.

[IpaBoBoii cTaTyc (U3MUECKOrO JHIA ONpeleisieTcs HOPMaTUBHBIMU
aKTaMH, PEryJUPYIOIIMMH pPa3Iu4yHble CTOPOHBI OOILIECTBEHHBIX OTHOLIECHUH.
Hanpumep, KOHCTUTYLIMOHHO — IIPaBOBOM CTATyC ycTaHaBiauBaeTcsa Koncrurymuen
P®; npaBoBoii cTaTyc pabOTHUKA PETYIUPYETCS TPYAOBBIM 3aKOHOJATEIBCTBOM;
IIPaBOBOM CTAaTyC KpEauTopa, JOJDKHUKA, apeHaaressd, 3aka3uuka U Jp.
YCTaHaBJIMBAETCS HOPMAaMH I'PakIaHCKOT0 3aKOHOAATENIbCTBA.

B conmepxanuum mpaBoBOro - craryca Jito0Oro  (puU3MYECKOro - JiMLa
OTIPEETSIOUMMH SBJISIOTCS. €0 IpaBa U O0S3aHHOCTH, KOTOPBIE pPEaTU3yHOTCS
UMU B KOHKPETHBIX MPABOOTHOILIECHUSX, B TOM YHCIE TOTOBOPHBIX. OHO MOXET
ObITh CTOPOHOHM JIOOOTO T'pa)kJIAHCKO-MPABOBOIO JIOTOBOpa, €CIH 3TO HE
MPOTUBOPEUYUT UMIIEPATUBHBIM HOPMAM 3aKOHO/IaTEJIbCTBA.

A. B. BopoxeBud u COaBTOpHl CcuUMTalOT: «MOMEHT HACTYIUICHUS
IPaBOCMOCOOHOCTH (U3MUYECKOTO JIMLA BO3HUKAET B MOMEHT POXACHHUS U
IIPEKpaIIaeTcsl ¢ ero cMeprhro. Ero orpaHnyeHue HEBO3MOXHO HU IPH KaKHX
00CTOSITENBCTBAX; OHO HE 3aBHCHUT OT I0J1a, BO3PACTa COCTOSHUSA 3/I0POBbS U JAP.»
[75]. MBI BUIMM SIBHOE OTJIMYHME OT JACECIIOCOOHOCTH TPaKIaH.

ABTOpLI TaKXK€ OTMCYAIOT: «I[CCCHOCO6HOCTI> (I)I/IBI/I‘IGCKI/IX JINII BKJIFO4YacCT B
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ce0sT BO3MOXHOCTh 3aKJIIOUEHHUSI CAENOK (CIEIKOCIIOCOOHOCTD), PACIOPSIKATHCS
CBOMMHM TIpaBaMH, CO3/1aBaTh M HUCIOJHITH TPAXKIAHCKUE OOA3aHHOCTH, a TAKKE
HECTH OTBETCTBEHHOCTHY [75].

JleecriocoOHOCTh JIMIIAa BKJIIOYAET B CeOS METUIIMHCKUN M IOPUAMYECKUN
kputepuu. B. b. HcakoB mnumer: «llepBbld moapa3ymMeBaeT HaJIu4yue Y
rpaXJaHUHA  KaKoro-mmbo  mcuxuueckoro  3abojeBaHusi  (OTKJIIOHEHUS),
paccTporcTBa 370POBBS, OKAa3bIBAIONIETO BIWSHHE HAa €ro CIOCOOHOCTH
OCO3HaBaTh 3HAYEHUE CBOMX JEHCTBHI, a TaKke pYKOBOAUTH HUMHU. B
IOpUJIMYECKUN BXOMST JIBA KOMIIOHEHTA — CIIOCOOHOCTH JIMIIa PYKOBOJAUTH CBOMMU
JNEUCTBUSMHU W WHTEUICKTYyalIbHBIA - CIIOCOOHOCTh OCO3HABaTh 3HAUYEHHUE CBOMX
nevctuii» [16].

O mnoiHOM AeecroCOOHOCTH MOKHO TOBOPHUTH TOTJIa, KOTJa JUIO JOCTHUIJIO
COBEPILICHHOJIETHS; B CJIy4a€ »SMAaHCUIIAIMKM, BCTYIUICHUS B Opak paHblIe
YCTaHOBJIEHHOTO 3aKOHOM BO3pacTa.

HecoBepiienHosieTHre He 007a7al0T TMOJMHOM JieecnocoOHOCThIO. Bcee
CHEJIKH, 32 MCKIIOUYECHHEM MepeunciieHHbIX B M. 2 cT. 28 'K P®, or umenu
MaJIOJICTHUX COBEPIIAIOT TOJIBKO WX POJMUTENH, YCHIHOBUTEIM WU OINEKYHBI.
VYkazaHHbIE JIMIIa HECYT B MOJHOM 00bEME MMYIIECTBEHHYIO OTBETCTBEHHOCTH IO
caenkaMm MaioneTHero. CroJjla OTHECEHBl U T€ CHEJKH, KOTOpbIE MAaJOJIETHUE B
BO3pacte oT 6 10 14 ner Bmpase coBepmiaTh CaMOCTOSTENbHO. [loMumo 3Toro,
3aKOHHBIE MPEICTaBUTEIN OTBEYAIOT W 3a BpEll, MNPUUYUHEHHBIM MallOJIETHUMHU.
Bwmecre ¢ TeM, neecrnocoOHOCTh HECOBEPIICHHOJETHUX TPaXKJaH B BO3pacTe OT 6
10 14 neT nuieHa Takux JIEMEHTOB COJep)KaHusl, KaK CIIOCOOHOCTh K JIOTOBOPHOM
OTBETCTBEHHOCTH, JIETUKTOCIIOCOOHOCTH W OCHOBHOM YaCTH CIEITKOCITOCOOHOCTH.
Takue 37eMeHThI B OOJIbIIICH CTENEHU MPUCYIH 00heMy AEECOCOOHOCTH JIUIl OT
14 no 18 ner.

HecogepiienHosieTHre B Bo3pacte ot 14 go 18 jeT caMocTosITETbHO HECYT
MMYIIECTBEHHYIO OTBETCTBEHHOCTh IO caeikaMm. Korjga y HeCOBEpIIEHHOJIETHETO
HET WMYIIECTBA, IOCTATOYHOTO JMJIS BO3MEIICHHS Bpeaa, Bpel JOKEH OBITh

KOMIICHCHUPOBAH B IIOJIHOM 06’beMe, 1mbo B HCHOCTaIOIHGfI qaCTHu €ro poauTCIiIsiMu,
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YCBIHOBUTEISIMU, TOIMECUYUTENSAIMHU, a4 TAK)KE HHBIMU YUYPEKICHUSIMH, KOTOPHIC B
CHTy 3aKOHA B3sUTM Ha ce0s 00S3aHHOCTH OBITH €r0 IMOMEYUTENIEM, SCIHM OHU HE
JIOKaXXyT, 4TO BPEJl BOBHUK HE MO UX BUHE.

JIro6oe puszmueckoe JTUI0 MOKET ObITh OTPAaHUYCHO B JIeecIocoOHOCTH. J[s
ATOTO HEOOXOJIMMO HaJW4He CICAYIOIIMX OCHOBAHHWM: MPUCTPACTUE K a3apTHHIM
urpaM,  3JIOynoTpeOJIeHHWE  CIUPTHBIMH  HAlUTKaMH,  3JI0YMOTpeOJeHue
HAPKOTUYECKMMH CPEJICTBAMH, CTaBAILICE CEMBIO B TSKEIOE MaTEPUAIBHOE
MOJIO)KEHUE W TICUXMYECKOE PACCTPOMCTBO, BCIIECICTBHUE KOTOPOTO TpPa)kKIaHWUH
MOKET TOHMMATh 3HAYEHUE CBOMX JICMCTBUM WM PYKOBOJWUTH UMH JIWIIb TPH
MTOMOILX IPYTUX JIUILL.

ITo muennto B. b. McakoBa, orpaHnueHue J1€eCIOCOOHOCTH ATO: «JIUIICHUE
JUIla peaju30BbIBaTh CBOM MpaBa U OCYIIECTBIATH OOSI3aHHOCTH, KOTOPBIMH OH
Obu1 Hagenen» [16]. JIuio, orpaHuueHHOE B JACECIOCOOHOCTH, TEPSET MPaBO Ha
COBEpIIICHUE JIOOBIX CACNOK (KYIUTM — MPOJaKd HMYIIECTBa, JApCHHS U 1p.),
KpOM€ MEJIKUX OBITOBBIX — COBEPILIATh MOKYIKHU B Mara3uHe, Mojy4arh 3apIuiaty u
np. Takomy My Ha3HA4YaeTCAd MOIEYUTEb, KOTOPBIA HAACISIETCS MPABOM
COBEpILICHUS IOPUIMYECKH BAXXHBIX CHEJIOK OT HWMEHU JIMIA, MPU3HAHHOIO
OTPaHUYCHHO JIEeCIIOCOOHBIM.

CrnemyeT OTMETHUTb, YTO BO3MOXKHO BOCCTAHOBJICHHE JCECIIOCOOHOCTH B
Cy/1eOHOM MOpPSAJIKE B TOM CIIydae, €CJIM OTIAJat0T OCHOBAHMSI TIPU3HAHUS TAKOTO
JIUIIa OTPAHUYECHHO JIE€CTIOCOOHBIM.

Ecnu nuio He B COCTOSTHUM OCO3HABATH CMBICIT CBOMX JCHCTBUM MO MPUYUHE
MCUXWYECKOTO  3a00JICBaHUS, OH MOXET OBbITh MPU3HAH  IOJHOCTHIO
HEJIeeCIOCOOHBIM. B citydae coBepiieHus CIeTTKU TaKUM JIMIIOM, OHa TIPU3HAETCS
HUYTOXHOW WJIM OCTIOPUMOM B CyA€OHOM MOPSJIKE, MO0 U3BSBICHUIO ONIEKYHA WJIU
JIVILI, B HEW YYaCTBYIOIIUX.

Tak, nmanpumep, rpaxganud P. OOpatuics B Cya C MCKOM O TPHU3HAHUU
JIOTOBOPA JAPEHUSI KBAPTUPHI HEAECUCTBUTENIBLHBIM Ha ocHOBaHuu cT.177 'K PO. B
CyIeOHOM 3aceTaHuy WCTEeIl MPEIOCTaBUII JTOKAa3aTebCTBA TOTO, YTO HA MOMEHT

MOAINMUCaHUA JOIOBOpPAa OH OBLI CCPLE3HO 0o0JICH U IIpUHUMAJ JIEKapCTBa, KOTOPLIC
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MOTJIM BJIMSATh HAa SCHOCTh €r0 PacCyAKa, YTO SIBUIOCh NPUYMHONW HEMOHMMAaHHS
cBouX JehcTBuil. MickoBble TpeOOBaHUs ObLIM YAOBJIETBOPEHBI, ClI€JIKa MPU3HAHA
HeeCcTBUTEIbHOM [55].

[IpakTrKa MoOKa3bIBae€T, 4YTO HauOOJIEE PACIPOCTPAHEHO MPU3HAHKUE CHEIIOK
HEJICCTBUTEIBHBIMU 1O OCHOBAHUSM, MpeaycCMOTpeHHbIM cT. 168 T'K PO.
Hanpumep, cya mnpuimien K BbIBOJY O TOM, 4YTO JOTOBOPBI KYIUIM-TIPOJAXKU
3eMETbHBIX YYaCTKOB OBUIM 3aKJIIOUEHbl C HapylIeHHEM TpeOOBaHUN 3aKOHA,
MOCKOJIbKY TIpoJiaBell (OTBETYMK) HE MMEJNI Ha 3TO 3aKOHHBIX OCHOBaHUU. B xoje
CyleOHOro pasz0uparenbcTBa OBUIO  BBISIBJIEHO, 4YTO pErucTpanus Ipasa
COOCTBEHHOCTH OblJIa OCYIIECTBJIEHA MPECTYNHBIM IyTEM, O 4YeM ObUIO
YCTaHOBJIEHO paHee MPUroBopoM cynaa. Caenka Kymin-npoAaku Obula MpHU3HAHA
CYJIOM HEJCHCTBUTEILHOM [56].

Takke NMpU3HAKOTCA HENECUCTBUTEIIBHBIMU CIEIKH OTUYKJIEHUS MMYIIECTBA
no ocHoBaHuio cT. 168 'K P®D, B OTHOWIEHNN KOTOPOTO B MOMEHT COBEPIICHUS
CHENIKM uaeT cynaeOHslii crop. Hampumep, ucren oOpaTuics B CyAd C UCKOM IO
3alllMTE HAPYLICHHBIX MPaB, YKa3aB, UYTO SBJSETCA OTLOM, a TAK)KE HACICIHUKOM
CBOEH yMeplen nouepu. ['paxkIaHuH MOSCHWIL, YTO MOCIE CMEPTH €€ MY NpOJaajl
3€MEJIbHBI YYaCTOK BMECTE€ C JOMOM, XOTS 3Ta HEIBWKUMOCTb SIBISETCS
HACJIEJICTBEHHOM MacCOW, U OH, B CBOIO O4Y€pEIb, UMEET HE Hee MpaBo. BeIHOCA
pEelIeHre B MOJb3y UCTLA, CYJAOM ObUIO OMpPENENeHO, YTO OTBETUYHMK JOJIKEH ObLI
3HAaTh O TOM, YTO HA JJaHHAs HEJIBHKUMOCTH SIBJIIETCSI CIIOPHOM, T. K. HA HEE MOT
NPETeHI0BAaTh OTel| ObIBIIEH KEHBI, MpaBa KOTOPOrO OH HAPYIIWJ, MPOU3BEIsSs
NpoJaXxy HEABMAKUMOCTH O0e3 ero Bemoma. [lpu 3TOM, mNoOKymarens HeNb3s
NPU3HATH TOOPOCOBECTHBIM MOKyMaTenem [57].

[IpeacraBineHHble  OpUMEpPHl  JEMOHCTPUPYIOT HAaM, 4YTO  MpPEAMET
JIOKa3bIBAHMS MO J€JaM YKa3aHHOM KAaTerOpuH MUMEIOT CIOXKHOCTH — YTO CIIEIYET
IpU3HaATh HapylleHueM TpeOOBaHUS 3aKOHA, a YTO — HApYLIEHHEM INpaB TPETHHUX
muu. UebiMu ciioBamu, B ¢T. 168 'K PD clokHO onpenenuTs TpaHUIy MEXIY
OCTIOPUMOH CAENKON M HUYTOXKHOU. [103TOMY HEOOXOAMMO BHECTH M3MEHEHUS B

. 2 ct. 168 'K P®, B yacTHOCTH, yKa3aTh, YTO CIIECJIKA IPU3HAETCSI HUYTOKHOU B
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TOM CJIy4ae, €CJIM OHA HE COOTBETCTBYET 3aKOHY WJIM HMHBIM IIPABOBBIM aKTaMm, 3a
VCKJIFOYEHNEM TEX CIIy4aeB, KOrAa OCIOPUMOCTD MPSMO YKa3aHa B HOPME 3aKOHa.

3aKoHOJIaTe b YCTAHABIMBAET COIEPKAHUE MTPABOCTIOCOOHOCTH (PU3HUECKUX
JIULL.

[Ipexne Bcero, 3T0O UMYLIECTBEHHBIE MPaBa, B COOTBETCTBUU C KOTOPBIMH
10001 TpaKJaHUH MOXKET HMETh UMYIIECTBO B JIMYHOW COOCTBEHHOCTH, a TaKXKe
MOJIb30BAThCA APYIMM HMYIIECTBOM, B TOM 4HCIE€ OOBEKTAMH HEIBHKHMMOCTHU.
[Ipu 3TOM, rpakIaHUH HAAENSIETCSA MPABOM PACHOPSHKEHUS CBOUM UMYILECTBOM —
3aBElIaTh, OTUYXAaTh, JAPUTh, IPUHUMATH (HACIEAOBATh).

duznyeckoe MO BIpaBe BbIOUpATh 000N poJ TPYIOBOM JIEATEIBLHOCTH,
BCTYTIasl B TPYJOBBIE JOTOBOPHBIE OTHOILIEHUS C pab0TOIaTEIEM.

I'paxxnane  BmpaBe — 3aHUMaTbes  JIIOOOM  MPEANPUHUMATENIbCKOM
NESATEIbHOCTbIO, KOTOpasi HE TMPOTUBOPEUUT 3aKOHY; OBITh YUPEIUTEIIMU
IOPUIMYECKUX JIUL UHIUBUAYAIbHO UM COBMECTHO C APYTUMHU (PU3MUECKUMHU WU
IOPUIUYECKUMU JTUIAMHU.

@dusznyeckoe JIMLIO  HAACIEHO I[IPaBOM  COBEPIUEHUSA  CHEJIOK, HE
MIPOTUBOPEYAIINX 3aKOHY.

AHanu3 coJiepkaHusi MPaBOCIOCOOHOCTH (PU3UUECKUX JIUI] TOBOPUT O TOM,
41O (pU3HUECKUE JHIla BIPAaBE BCTYNATh B JOTOBOPHbIE OTHOUICHUSI C Pa3IMUHBIMU
YYaCTHUKAMU — Irpa)kiaHaMH, IOPUINYECKUMHA JTULAMH, TOCYJapPCTBOM B JIMLE €r0
OpraHoB, npuoOpeTas T€ WIM HUHbIE NpaBa W HAAETAACh OOS3aHHOCTSIMH B
3aBUCUMOCTH OT T€X OOIIECTBEHHBIX OTHOLIEHUH, B KOTOPhIE OH BCTYMAeT IyTeM
3aKJIFOUYECHUS JOTOBOPA.

Hanpumep, 1oroBop napeHus nopokaaeT AJisg OJHOW CTOPOHBI (0gapsieMo )
MpaBo Ha 00J1aJlaHKE BEIIbIO (MMYIIECTBOM), JIJIsl IPYTO CTOPOHBI — O0SI3aHHOCTh
OTUYXAEeHHs TaHHOW Bewu. [Ipu 3TOM, Ba’KHO HalU4Me cOrjacusi 000UX CTOPOH,
T. €. BOJEU3BABICHUS NPUHATH 3Ty BELIb IS OAAPSAEMOro M IMOJAPUTH €€ IJIs
JapUTETIS.

[Ipn 3aKiIfOY€HHH JOTOBOpPA KYIUIM IMPOJAXKUA HEABMKUMOCTH, HAIpUMED,

KBAapTUPbI, U3 JOT'OBOPHBIX 00513aTeNLCTB BO3HUKACT IIpaBo COOCTBEHHOCTH Ha
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JAHHYIO HEIBM)KMMOCTD, a TAKXXE 00S3aHHOCTU MO yIUIaT€ KOMMYHAJIbHBIX YCIYT.
JloroBop apeHAbl TOpPOXKIaeT y (uU3MUeckoro Jmuia TMpaBa IMOJIb30BATHCA
apeHIyEMbIM UMYIIECTBOM, a TaAKK€ HECTH 00s3aHHOCTH 110 YILJIaTe B3HOCOB 3a €ro
UCIIOJIb30BaHUE. BcTymneHune B TPyJIOBbIE OTHOLICHHS MyTEM 3aKIIOYEHUs
TPYJOBOTO JOTOBOpA HazemsieT (PU3ndecKkoe JUI0 MPaBOM MOJYUYEHHUS OIJIAThI 3a
CBOU TPy, COLUANBHBIX TapaHTH, OJarONPUSATHBIX YCIOBUMA TPyia U JIp., a TAKXKE
HAJIENseT OO0s3aHHOCTBIO JOOPOCOBECTHO BBINOJHATH TPYAOBBIE (DyHKIIHUH,
COOI0IaTh JUCUUIUIMHY, HECTH OTBETCTBEHHOCTh 3a €€ HapylleHue U T. [I.
JloroBop 3ailmMa MNPUBOAUT K BO3HMKHOBEHHWIO IpaBa (PM3HYECKOro JMLa Ha
MOJIyYEHHUE U PACHOPSKEHUE JIEHEKHBIMU CPEICTBAMU, a TAKKe 00SA3aHHOCTBIO UX
BO3BpaTa C OIUIATOM MPOLICHTOB M HACTYIUICHMEM OTBETCTBEHHOCTH B Cllydae
HEHUCITOJIHEHHSI I0TOBOpa.

CerogHst  3akoHOJaTeNb IpeaycMaTpuBaeT TakoM BHJ  CyOBEKTOB
OpEeIPUHUMATEIBCKON JIEATEIbHOCTH KaK CaMO3aHAThle (PU3WYECKUE JIMIIA.
JlanHble J1M11a paboTaOT «caMu Ha ceOs» 0e3 MpUBJICYEHUS HAEMHBIX PAOOTHUKOB.
K HUM nprMeHsIeTCs CrieIMalbHbINA HAJIOTOBBIH peknuM [68].

Camo3aHsiThIE MOTYT BCTyHaTh B JOTOBOPHBIE OTHOIIEHHMS ~ Kak ¢
(Gu3NYECKUMU, TaK U C IOPUAUYECKUMU JIULAMHU.

IIpexne Bcero, caMo3aHATHIE BCTYNAKOT B JIOTOBOPHBIE OTHOILECHHS C
rpaxaanamu — notpeoutensimu. OgHako, o 3akony P® ot 7 ¢epans 1992 r. No
2300-1 «O 3ammTte mpaB notpedbuteneit» [13], oHU HE ABISIOTCS UCTIOJHUTEISIMH,
nsrorouressimu U npoaaBuamu. H. E. CaBeHko ormeuaer: «B cooTBeTCTBUU €
JAHHBIM 3aKOHOJATENIbHbIM aKTOM, IIOCIEAHUMH SBJISIOTCS OpraHu3alud U
VWHIUBUIYAJIbHBIE MPEANPUHUMATENIN U TOJBKO Il HUX MPEAYCMOTPEHBI MEpPbI
MOBBIIIICHHON OTBETCTBEHHOCTH 3a HapyIlCHHE MpaB moTpeouTeneii» [58]. Jannoe
OOCTOATENIBCTBO CBHUJETENBCTBYET O TOM, YTO 3aKOHOJAATEIb HE YpPETyJIUpOBaj
BOIIPOC O Mepax, KOTOpbIE MOTYT NPHUMEHSTBCA K CAMO3aHATBIM B Clydae
HapYILIEHUs UIMU HUCIOJIHEHUSI IOTOBOPHBIX 00S3aTENBCTB MEPE]l MOTPEOUTEIIMHU.

[Io wmuenmto H. E. Capenko: «mpoOiemMoll SBISE€TCSA OTCYTCTBUE

HaJICKAIICro  pCryJIMpOBaHUsA obOecreyeHus KadyeCTBa H 0e301acHOCTH
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peann3yeMbIX ~ CaMO3aHSATHIMH  JIMIIAMH  TOBAapoB, pabOT ©  yCiIyr B
MOTPEOUTENHCKOM chepe. ITOT BOMPOC TAKKE CBA3AH C MEPaMU OTBETCTBEHHOCTH.
JlesiTeIbHOCTh CAMO3aHSITHIX JIMI HE SIBJISIETCS MPEIMETOM MPOBEPOK CO CTOPOHBI,
Harpumep, PocmorpebHanzopa. Kazamock OB, 9TO 3TO CTPOTO MyOJHYHBIN
KOMITIOHEHT B PacCMaTpPUBAEMbIX NMPABOOTHOIIEHUSAX, OJJHAKO OH OTPa)XKaeTcsi Ha
YaCTHBIX HHTEpecax rpakaaH-nmorpeouTeneii» [58, c. 118].

3akoHoAaTENEM JO CHUX MOp HE ONpPEACNCHbl T€ BUJbI JACATEIbHOCTH,
KOTOPBIMH MOTYT 3aHUMAaThCsl caMo3aHsThie [59].

[IpencrapisieTcsi, 4TO peUIEHHWE HA3BAaHHBIX MPOOJIEM BO3MOXKHO IyTEM
BKJIIOUEHUSI CAMO3AHATHIX KaK OJIHOM W3 OT/ACJIbHBIX KaTEropuidi B CYOBEKTHBIN
cocTaB 3aKkOoHa O 3aluTe MpaB noTpeduteneil. Takke BO3MOXXHO YCTaHOBJICHHS
JUISL HUX MEpbl OTBETCTBEHHOCTH B BHJI€ HEYCTOWKH, Harpumep B pazmepe ot 0,1
% 10 0,5 % OT CTOMMOCTH CJHICIIKH.

Kak Obwio ckazaHo BbIIIE, CaMO3aHATHIE TaKXKe BIpPaBE BCTYNAaTh B
JIOTOBOPHBIE OTHOIIEHUSI ¢ KOMMEPUYECKMMH opraHuzanusiMu. OpgHaKo, HOPMBbI
3aKOHA YKa3bIBAIOT HA TO, YTO OHM HAXOMSATCS B HEPABHBIX IMOJIOKEHUSIX B YaCTH
OTBETCTBEHHOCTH.

B wyactHoctn, kak otrmeuaer H. E. CaBeHKO: «caMO3aHSThIE TpakaaHe
MpUpPaBHEHBI K CYOBEKTaM MPEANPUHUMATEIBCKON JESITEIBHOCTH, K KOTOPHIM
MPUMEHSIIOTCSI HOPMBI O TIOBBIIICHHOW OTBETCTBEHHOCTH 3a HEHUCIIOJIHEHUE
JIOTOBOPHBIX 00s13aTenbcTB. OJIHAKO, CaMO3aHSAThIE HE B IMpaBe NPHUBJICKATh K
CBOCH JIEATECIIbHOCTH HAeMHBIX pPAOOTHHKOB, TaKXe OTPAHMYECH pa3Mep UX
roJIOBOr0 J0XO0/a, T. €. TAaKUe JIMIa OTPAaHUYCHBI B MaTEPUATBHBIX BO3MOXKHOCTSIX,
YTO TOBOPUT 00 OTCYTCTBUM y HHUX CPEICTB [JIi HECEHUs TMOBBIIICHHON
OTBETCTBCHHOCTH B JIOTOBOPHBIX 00s13aTebeTBax» [58].

MoxHno cornacutbes ¢ mno3unmeit E. C. KprokoBoil 0 TOoM, 4TO
«pacrlpoCTpaHEHHE  peXUMa  MOPEANPUHUMATEIBCKOM  JESTEIbHOCTH  Ha
CaMO3aHSATBIX JIMI] MPOTUBOPEUUT MJICC WX JIerau3alluu, MOCKOJIbKY HaKJIaJbIBaeT
Ha TMOCJIEIHUX TAKUE JOTOJHUTEIbHBIC OOPEMEHEHUS, KOTOPhIE ETal0oT JJIsi HUX

JIeTajIn3aliio HEBLITOAHON [24].
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B cBsa3u ¢ 3TMM, 3aKOHOHIATENI0 HEOOXOIMMO Oo0Jjiee YETKO OTIPAaHUYUTH
CaMO3aHATHIX (PU3UYECKUX JIUIl OT UHAUBUAYATbHBIX MPEANPUHUMATEICH.

OnHOM W3 pPa3HOBUAHOCTEM JIOTOBOPHBIX OO0SA3aTENBCTB C YYacCTHEM
CaMO3aHSTHIX JHI] - MyOJUYHbIE U KOPIMOPATUBHBIC 3aKYIKH, MPETyCMOTPEHHBIC
®enepanbHbIM 3akOHOM OT 5 anpeins 2013 r. Ne 44-03 «O KOHTPAaKTHOU CHCTEME
B cdepe 3aKylnoK TOBapoB, padOT, YCIyr Il oOecreueHusi ToCyJapCTBEHHbBIX U
MYHUIUNAIBHBIX HYX» U PenepanbHbiM 3aKOHOM OT 18 utonst 2011 r. Ne 223-P3
«O 3aKkymnkax TOBapoB, padOT, YCIyT OTAEIbHBIMU BUJIaMU IOPUINYECKUX JTULD).

Tak, no 3akony Ne 44-®3 camo3aHsATble (PU3UYECKUE JIMLA YYACTBYIOT B
3aKyNKax HApaBHE C HWHBIMM YYaCTHUKaMH 3aKymnok. Kakux-mubo JbroTHBIX
YCIIOBHM JUIsl TAHHOW KAaTETOpHMM JIMII B TaKMX 3aKylKax HE cymecTByeT. Uro
KAacaeTcs Yy4YacTHsl CaMO3aHATBIX B 3aKkynkax 1o 3akoHy Ne 223-D3, wux
IPUPABHUBAIOT K CyOBEKTaM Majoro M CpPEAHEro NPEeANpUHUMATENbCTBA; OHU
UMEIOT BO3MOXXKHOCTb C HUMH HapaBHE II0JIb30BAaThCS MEpaMU TI'OCYAapCTBEHHOU
MOJJIEPKKU.

I[To muennto H. E. CaBeHko: «Bpllliecka3aHHOE JIEMOHCTPUPYET HaM
HECOOTBETCTBUE - C OJAHOW CTOPOHBI, TOCYJAPCTBO MPEAOCTABIAECT CAMO3AHITHIM
BO3MOYKHOCTb y4acTHs B 3aKyIIKax, a, C IPyroil - OHO HECET PUCKH HEMCIOJHEHUS
CaMO3aHATBHIMU JIMIIAMU JIOTOBOPHBIX O00SI3aTEJILCTB B CHJIYy HX OTPAHUYEHHBIX
MaTepUalbHbIX, TPYIOBBIX M JPYrUX pecypcoB. Moryr BO3HUKHYTH
HE)KeJlaTeJIbHbIE MOCIEICTBUS JUIsl 3aKa3UMKOB - 3aTpaThl U U3IAEPKKU OIOPKETHBIX
CpPE/ICTB Ha MCIIPABJICHHE HEKAYECTBEHHBIX PadoT, yCiIyr, TOBapoBy [58].

AHanu3 JOTOBOPHBIX OTHOIIEHHM C y4acTHEM CaMO3aHATBHIX IMMOKa3aj, YTo
HEOOXOJMMO YETKOE pa3rpaHW4YeHHE JAaHHBIX JIML M  WHAUBHIYaJIbHBIX
NpeAnpuHUMAaTeNe, 3aKperuieHe Ha 3aKOHOAATEeIbHOM YPOBHE HX CTaryca, 4To
IpUBENIET K PABHOIIPABUIO CTOPOH B JOTOBOPHBIX 00S3aTENILCTBAX C UX YUACTHEM.

Ha npakThke 3a4acTyl0 BO3HHMKAIOT NPOOJIEMBI, BBITEKAIOLIUE U3
JIOTOBOPHBIX OTHOIICHUM MEXIy NOTPEOUTENEeM M JIMIIOM, OCYIIECTBISIOIIUM
PEANPUHUMATEIBCKYIO IEATEIbHOCTh, HO HE SBIISIIOLIErOCS MPEANPUHUMATEIIEM.

Hapymas npaBa notpeOuTensi, TaKOW MNpearnpuHUMATENb JHUIIAET €ro mnpaBa Ha
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CyIeOHYIO 3allUTy B paMKaX 3aKOHa O 3aluTe MpaB MOTpeOuTeNel, MOCKOIbKY
CyZlaMH MCKOBBIE 3asBJICHUS BO3BPALAIOTCS UCTILY HA TEX OCHOBAHUAX, YTO MEXKIY
CTOPOHaMHU OTCYTCTBYIOT OTHOILIEHHS, PETYJNPYyEMbI€ JAHHBIM 3aKOHOM, 4YTO, Ha
HaIll B3TJIAJ, HEJb3sl CUUTATh paBUibHbIM. KoHCcTUTYIIMOHHBIN cyn PD noscaun,
4TO 3aKOHOJATENh 00s3aH MPEJOCTABIATh IPEUMYILIECTBA SKOHOMHUYECKH CIa00i
U 3aBUCHMOI CTOpOHE, KOTOPOM M SIBISETCA NOTPEOUTENh, HYXKIAIOIIUMNCA B
noroHATeIbHON 3amuTe [40]-[41].

JUia  pemieHus TpOOJIEMHOM CUTyallud TIpeAjiaraercs 3aKkpenuTh Ha
3aKOHOJATEIbHOM YPOBHE MPE3YMILUIO MOTPEOUTENHCKUX MPABOOTHOLIEHUHN 1O
yOJMYHBIM TOTOBOPAM MO aHAJIOTUHU C IPE3yMIIMEN BUHOBHOCTH B IPaKJaHCKOM
npase. B wactHocTH, B 3akoH «O 3amuTe mpaB NOTPEeOUTENEH) HYKHO BKIHOUYHUTH
HOPMY O TOM, YTO JIULIO, HE UCIIOJIHUBIIEE 005A3aTEIbCTBO WM UCIIOTHUBIIEE €r0
HEHAQJIeKAIUM  00pa3oM, HECEeT OTBETCTBEHHOCTb MPU HAJIUYUU  BHHBI,

OTCYTCTBHUC KOTOpOﬁ JOKa3bIBaCTCA UM K€ CaMHM.

3.3 Oco0eHHOCTH yYaCTHs FOCYAapCTBA B IOTOBOPHBIX OTHOIICHUSIX

Poccuiickas ~ @enepauusi,  SBISASCh — PABHOINPABHBIM  YYaCTHUKOM
IPpaXJaHCKUX [PaBOOTHOLUEHWH, o00JagaeT BCEMHU BO3MOXXKHOCTSAMHU IS
BBICTYIUIEHHUS CTOPOHOM B TOM WJIM MHOM oOsi3atenbcTBe. Kak Obulo cka3aHo
paHee, OT JIMIA TOCYJapCTBa B JOIOBOPHBIX OTHOIIEHHUSX MOTYT BBICTYIATh
pasinyHble OpraHbl (YUpeXIeHHs) TOCYAapCTBEHHOM U MYHUIIMITAILHON BJIACTH B
JUIE JODKHOCTHBIX —JIMI: TPaBUTEIbCTBO, MHMHHCTEPCTBA U BEIOMCTBA,
Opranm3aliii W o0Opa3oBaHHUs  TOCYIJapCTBEHHOTO,  PETHOHAIBHOTO |
MYHULMUIIAJIIBHOTO YPOBHEM.

[Ipu »oTOM, [aHHBIE OpraHbl HE BIpaBe BCTYNMaTh B KaKUe-JIHOO
IIPAaBOOTHOIIEHUS,, B TOM YHUCJIE M JIOTOBOPHBIC, €CIM Ha 3TO HET YKa3aHHs B
3akoHe. [lpuMepoMm mpsMOro ykKazaHUsi MOTYT  CIY>XUTb HOPMBI O
roCyJapCTBEHHBIX MOCTAaBKaxX M MOJpPsAaX, JOrOBOpax rocyJapCTBEHHOIO 3aiima u

Ap. VYkazaHueM Ha BO3MOXKHOCTH y4acTusd B AOTI'OBOPHBIX OTHOIICHUAX CIIYXKHT,
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npexzae Bcero, Beyaenenue B 'K P® Bupa porosopa, nHampumep «IlocraBka
TOBAapOB JUIsl TOCYAAPCTBEHHBIX WM MYHULHUINAIBHBIX HYXI», «lloapsaHbie
paboThI AJIsl TOCYTAPCTBEHHBIX WJIM MYHUIIMNAIBHBIX HY X [12].

KocBeHHble yKa3zaHHs MOTYT 3aKpeIUIsITbCI B HOPMAaTHBHOM  aKTe,
ONPENEISIIOIEM  CTaTyC TOTO0 WIA HMHOIO TOCYAapCTBEHHOIO  Oprasa,
YKa3bIBAKOLIEM Ha €r0 KOMIIETEHIIMIO 3aKII0YaTh COOTBETCTBYIOIINE TOTOBOPBI.

Camoli 0OJBLION TpYIIION JOrOBOPOB, B KOTOPBIX MOXET NPUHUMATH
y4acTHe rocyaapcTBo, SABJISIFOTCS JIOTOBOPBHI, peryiaupyemMsle
KOAU(ULIUPOBAHHBIMU aKTaMU MHBIX OTpacieill 3akoHojaTenbcTBa. Hampumep, B
COOTBETCTBUM ¢ moyiokeHnamMu Bomnoro Kopekxca P®, rocymapctBo sBIisieTCS
CTOPOHOM MO JTOTOBOPY BOJIOIOJIB30BaHUS; ¢ nosioxkeHussMu Jlecnoro Konexkca PO
— CTOpPOHOM, B COOCTBEHHOCTH KOTOPOM HAXOJATCS JIECHBIE yYaCTKH, KOTOPbIE
MOJKHO C/IaBaTh B apeHy u jap. [4].

Oco0oe MecTo cpeau JA0roBOpOB, YYaCTHHUKAMU KOTOPBIX MOKET OBITh
rOCyAapCTBO, SIBJISIOTCS TOCYAAPCTBEHHBIE KOHTPAKTHI. DTO 3aKIIOYEHUE MEXIY
NOCTAaBIIMKOM M  OpraHaMM  BjacTu  (eAepaibHOro,  PErHOHAIbHOIO
VI MYHULIMIAJIBHOTO ~ ypoBHeW. ClenyeT  OTMETHTb, UYTO  OHOIKETHBIMU
OpraHu3alysMH TaKKe 3aKIIYAIOTCd KOHTPAaKThl, HO HE TOCYJAapCTBEHHBIE.
Pa3Huna mexay 3THMHM JBYyMsI BHJAaMU KOHTPAKTOB B LEJSIX - TOCKOHTPAKTHI
3aKJII0YAOTCA Il oOecrnedeHus MNOTPEeOHOCTH ToCyJapCcTBa, a KOHTPAKTHI -
JUTS 3aKPBITUSL  TIOTPEOHOCTE KOHKpETHOW opranu3anuu. Dopma, TOPSIOK
3aKJIIOYEHUS,  COJEP)KAHMSI ~ TOCKOHTPAKTa  CTPOTO  pPErjIaMeHTHPOBAHBI
®enepanbHbiM 3aKk0HOM OT 05.04.2013 N 44-®3 «O KOHTPAaKTHOM CHUCTEME B
chepe 3aKymok TOBapoB, pabOT, ycIyr mjsi 0OecTledeHusl TOCYNapCTBEHHBIX H
MYHUIUIATBHBIX  HYXID» [69]. OCOOCHHOCTh TOCYAapCTBEHHBIX KOHTPAKTOB
XapaKTepU3yeTcss He TOJbKO CHEIU(UKON LEeNM MX 3aKII0YEHHS, HO U OCOOBIM
NOpsAAKOM (PMHAHCHUPOBAHUS, NMPABUJI HAYKMCICHUS HEYCTOMKU (MEeHU U mTpad);
BO3MOKHOCTBIO M3MEHEHUS YCIOBUM TOJBKO MO BECKUM OCHOBAHUSIM; NMPABOM Ha
OTKa3 OT MUCIOJHEHUS B OJTHOCTOPOHHEM IMOPSIJIKE.

locygapctBO B JuIE YUpPEXKACHUM M OpraHu3alluii  TakKe MOXKET
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oOecrieynBaTh MHOTHE CBOM TTOTPEOHOCTH, HE mpuderas K Kontpaktam. [lopsmok u
YCJIOBHUSl 3aKJIOUEHUS TAaKOro JoroBopa perynupyer DenepaibHbIi 3aKOH OT
18.07.2011 N 223-®3 «O 3akynkax TOBapoB, pabOT, YCIyr OTAEIbHBIMU BUJAMU
ropuandeckux Juiy [70]. JlaHHBIN akT ycTaHABIMBACT JIUIIH OOIIHE MOJIOKEHUS,
Kacaronyecsi pasMellleHusl 3aka3oB. boiiee MOJIpOOHO YCIOBHS 3aKIIOYEHUS
KOHTpaKTa MPOMUCHIBAIOTCA B B MOJOKEHUU O 3aKyMKe, KOTOpoe pa3padaTbiBaeTcs
3aKa3YMKOM U pa3MeIlaeTcs B B eAMHOW WHOOPMAIMOHHOW cucTeMe B cdepe
3akynok (EWC), nns o3HaKOMJIEHHS] ¢ BO3MOXHBIMU OYJIyIIMMU MOCTABIIMKAMHU.
Hanpumep, ecnu 3aka3dyvik B TaKOM TMOJIOKEHUU MPETyCMOTpPEN, YTO TEHIEP C
€MHCTBCHHOM 3asBKOM HE CUMTAETCS COCTOSIBIIMMCSI, 3aKa3YMK B TAKOM Cllydae
BIIPABE HE 3aKJI0YaTh KOHTPAKT MO UTOraM TOProB. MOXHO MPUBECTH MPUMEDP U3
cyneoHoil npaktuku. [ToctanoBiennem AC MoCKOBCKOro okpyra oT 4 OKTAOps
2022 roma mo nmemy Ne A40-237073/2021 ObuIO BBIHECEHO pPEIIEHHUE B IOJIB3Y
3aKa3urKa, KOTOPBIM 3amyCTHJI JIEKTPOHHBIM ayKIIMOH Ha IMOCTAaBKY M MOHTaX
obopynoBanus. /{5 ydacTus B ayKI[MOHE MOCTYIUJIO TPH 3asiBKH, JIBE U3 KOTOPHIX
OBLTM OTKJIOHEHBI IO TPUYMHE HECOOTBETCTBUS TpeOoBaHUsAM. OcCTaBIIMIACS
CAMHCTBEHHBI YYACTHUK 3aKyNKH pPACCUMTHIBAT Ha 3aKIIOYCHUE KOHTPAKTA,
OJIHAKO €My He ObUI HampaBJIeH MPOEKT JIOTOBOpa Ha pPacCMOTPEHHE, YTO
MOCIYXWIO mpuunHoil oOpamenus B @AC, xoTopas pazaenuia ero MO3HIIHIO,
CUMTasl, YTO 3aKa3uuK 00si3aH COOJI0/IaTh YCTAHOBJICHHBIE 3aKOHOM Cpoku B 10
JTHEHW JJIs 3aKJIFOUEHHMsI IOTOBOpA M0 MUTOraM TEHJiepa. 3aKa3uuK, B CBOIO Ouepe/lb,
He coryacuiicst ¢ MHeHHEM DPAC u oOpaTwiics ¢ CyJ, KOTOPBIN yIOBJIETBOPUII €TI0
uckoBbie TpedoBanus [50].

3aKOHOJIATEILCTBOM YCTAHOBJICHBI CIIEIIMATIBHBIE CIIOCOOBI MOMYyYEHUsS U
OTUYXJCHUS HUMYIIECTBA B COOCTBEHHOCTh TrocyAapcTBa. Tak, Hampumep, «B
cooTBeTcTBUM ¢ M. 2 0T. 233 'K P®, B ciiyuae oOHapyXeHHs KeM-TuOO Kiaja,
KOTOPBIN COJEPKUT BEIIH, MPEACTABISAIONUE COOOUW HCTOPUYECKYIO IEHHOCTD,
OHM JIOJIKHBI OBITH MEPE/IaHbl B TOCYIAPCTBEHHYIO COOCTBEHHOCTh. CyIIECTBYIOT U
WCKITIOUUTETFHBIE OCHOBAHUS JUIsl OTUYXKICHHSI TOCYAApCTBY MPUHAIJICKAIIETO

eMy UMYIIECTBA MHBIM JIMIIaM, HanpuMep, npuBaTusaims (ct. 217 'K PO)y [51].
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B ToMm ciyudae, ecniu 0uH U3 HACIETHUKOB OTKA3aJICAd OT UMYIIECTBA, JHO0
HU OJIMH W3 HHUX HE BCTYNWJI B TpaBa HACIEAOBaHHUS, UMYIIECTBO CUHUTACTCS
BBIMOPOYHBIM M €ro oOJajaTesieM CTAaHOBUTCS TOCYIapCTBO, TEM CAMbIM OHO
CTAaHOBUTCSl YYACTHUKOM HACJICICTBEHHBIX OTHOIICHUN

HecMoTpss Ha TO, yTOo HamOolsiee pPaCHPOCTPAHCHHBIM SIBIIAECTCS Y4acTHE
myOJIUYHOTO oOpa3oBaHuUs B Ipa’KJIaHCKO-TTPABOBBIX OTHOUIEHUSIX
UMYIECTBEHHOTO  XapakKTepa, OHO TakkKe  SBISETCS  YYaCTHHUKOM U
HEMMYIIIECTBEHHBIX OTHOLIEHUH. Hanpumep, oOTHOIIEHUM, BO3HUKAIOUIMX I10
MOBOJy MCKIIIOUMTENBHBIX MPaB — TOCYJAapCTBO MOXKET WX MpUOOpeTaTh Kak Ha
OCHOBaHUM 3aKOHA, TaK U HA OCHOBAaHUH JIOTOBOPA.

['ocynapcTBo, Kak M WHBIE IyOJWYHO-IIPABOBBIE OOpA30BaHUs, SIBISIETCA
MOJTHOTIPABHBIM ~ YYaCTHUKOM  O0S3aTENbCTBEHHBIX  OTHOIICHH, KOTOPBIE
BBITEKAIOT KaK W3 MPUUYUHEHUSI BpeJa OpraHaMu WU JOJDKHOCTHBIMHU JIUIIAMH, TaK
U W3 JOTOBOPOB B CIIy4ae HUX HEHAIJIEKAIIEro HCIOJHEHUS HAa OCHOBAaHUU
nonoxkennt cr. 126 I'K P®. Ilpu stom, P® oTBEHaer TOJBKO IO CBOUM
00s13aTenbCTBAM, a HE MO 0053aTeIbCTBAM CO3JaHHBIX €0 IOPUAMYECKUX JIULL,
KpOME CIy4aeB, YCTAHOBJIEHHBIX 3aKOHOM. ['ocymapcTBO Takyke HE OTBEYAET IO
oOs3aTenbcTBaM CcyObekToB P M MyHunumaneHbIx oOpazoBanuid. MckirodeHue
COCTABJISIFOT JIUIIb CIy4Yau BbIIAYM COOTBETCTBYIOIIUX TapaHTHU (IOPYyUYUTETHCTB)
1o o0s3aTeNbcTBaM APYTUX Jull. Bo3memienne yObITKOB OCYIIECTBIISIETCS 32 CUET
COOTBETCTBYHOIIETO OropkeTa (heaepanbaoro, cyobekta PO wimn mectHoro) [12].

B cnydae mnpuumHeHHMs Bpena IOJDKHOCTHBIM JIMIIOM, OTBETCTBEHHOCTH
BO3MEIAETCA MyOJIUYHBIMU CyOBEKTAMH.

CnenyeT MOAYEPKHYTh, YTO TPa)XJAHCKOE 3aKOHOJATENIbCTBO HE JaeT
YETKOTO OMPENENICHUs JOHKHOCTHOTO JIMIA, TPYHMIbl JAODKHOCTHBIX  JTHI]
YIOMUHAIOTCA B CMEXHBIX OTpacisx. JlaHHoe oOCTOSITENTbCTBO IO3BOJISIET
MPEIOKUTh BHECeHHE momnosiHeHus B cr. 1069 'K P®, u chopmymupoBath
JaHHOE TIOHATHE CJCAYIONIMM O0pa3oM: «3TO JIMIO, COCTOAIIEE Ha CIyKOe,
UMEIOIIee BJACTHbIE MOJHOMOYHS, paclpoCTpaHsIONIMecs Ha JIMla, He

MOANAA0IINE B CITY>KEOHOE TTOAUMHEHNEY.
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Taxum o0pa3zom, 0cCOOEHHOCTH y4acTusl MyOJUYHO-TIPABOBBIX 00pa30BaHUM
B JIOTOBOPHBIX  OTHOILUEHUSAX  OOYCIOBJIEHbI HMX  CHEUUAIbHO-LIEJIEBOM
HAIpPaBJICHHOCTbIO — OHM YJOBJIETBOPAIOT CBOM COOCTBEHHBIE NOTPEOHOCTH,
SBIISAIOIIUECS TTyOIMYHBIMU HYKIAMU.

OxapakTepu3yeM y4yacTU€ OpPraHOB MYHHUIMIAIBHBIX O0Opa3oBaHU B
JIOTOBOPHBIX OTHOIICHUSIX.

C. B. Kpenak BbensieT ClEAyIOIIUME BHUIBI JOTOBOPOB, 3aKIIOYAEMbBIX B
MYHHIIMITAIbHBIX 00pa3oBaHusx [23].

[Ipexxne Bcero, aBTOp OTHOCUT K HUM IOpUAMYECKHME M (PAKTHUUECKHE
JOroBOpbl. B OCHOBE Takux JIOTOBOPOB Ji€XkKaT IOPUUYECKUE HOPMBI.
daxkTHUecKue JIOrOBOPBI, YIOPSIOYMBAIOIINE OOILECTBEHHBbIE OTHOLIEHUS,
oTpaxaroT (akTbl OOBEKTUBHOW peanbHOCTH. Hampumep, B cooTBeTcTBUM ¢ 1. 4
cT. 15 131-®3 «O06 001mux NpUHIIUIIAX OPTraHU3aIMA MECTHOTO CAMOYTIPABIICHUS B
P®» [71] opraHsl MECTHOTO CaMOYIpABJICHHS MYHHIUIAIBLHOTO paliloHa MOTYT
3aKJII0YaTh COIVIAIIEHUS C OpraHaMud MECTHOTO CAaMOYIPABJICHHS OTIEIbHBIX
MIOCEJICHUH, BXOASAIIMX B COCTAaB MYHMIIMIAIBHOIO paiiOHa, 10 MOBOAY IEepeaadn
UM CBOUX OTJEJbHBIX MOJHOMOYMI B pamMKax MpeIoCTaBlIEHUs CyOBEHLUH,
BbIIETISIEMBIX M3 OIOJKETa MYHMIMIAIBHOTO pailoHa B OIOKET JaHHOTO
IIOCEJICHHUSI.

C. B. Kpemak Takxke BbIICISIET MyOJIUYHO-TIPABOBBIE JIOTOBOPHI,
nojpasiensis WX  HAl  «YYPEAUTENbHBIE  JOTOBOPBI, KOMIETEHIMOHHO-
pa3rpaHUYMTENIbHbIE COTJIAIEHUS, COIJIAIIEHUS O JEJIETUPOBAHUM IMOJHOMOYHMM,
POrPaMMHO-TIONUTHYECKUE  JOTOBOPHl O  COTPYJHUYECTBE, JOTOBOPHI O
rpaXJIaHCKOM corjacuu U ap. B 3aBucuMocTH OT oTpaciu mpaBa, B cdepe
pEryJaupoBaHusl KOTOPBIX MPUMEHSIETCS JIOrOBOP, aBTOP BBIAEISET JAOTOBOPHI
MEXIYHApOIHbIE, TPaXKIAHCKO-TIPABOBBIE, TPYIOBbIE, aJIMUHUCTPATUBHBIE,
(buHAHCOBEIC, HAIOTOBBIE U T.1I.» [23].

Ha ypoBHE MyHHLIMIIATUTETOB Ba)XHOE 3HAYEHUE OTBOJIUTCS JOTOBOpPAM B
chepe ympaiaenus. B. O. MupoHoB otmedaer: «OpraHamMd MECTHOTO

CaMOYIIpaBJICHUSA MMpEaOCTaBIISACTCA BO3MOXHOCTDH IMPpUHUMATb Y4acTHC
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NpPEANpPUHUMATENEH B PEIIEHUU OTACIbHBIX BOINPOCOB MECTHOIO 3HAYCHHS
XO3SICTBEHHOTO ¥ COIIMAILHOTO Pa3BUTHUS TeppuTopum» [29].

ABTOPOM  JIOTOBOPBI, 3aKJIIOYAacMble Ha MYHHULMIIAJIBHOM  YPOBHE,
MOJIPA3JIETSAIOTCS. HA HOPMATUBHBIE JOTOBOPBI U JIOTOBOpBI-crienku: «llepBbie
BIIpaBE 3aKJIOYaTh CYOBEKTBI, KOTOpbIE 00JaAal0T HOPMATHUBHOW BIIACTBIO;
BTOpbIE, KAaK MPaBUJIO, 3AKIIOYAIOTCA MEXAY CyObekTamMHu, He 00JaJarolliuMu
BJIACTHBIMH TIOJIHOMOYHSIMH; JUIsI OPTAaHOB MECTHOTO CaMOYIIPABJIEHUS JOIMYCTUMBI
o0a BapHaHTa, IOCKOJIbKY OHU MOTYT HAJENAThCs MpaBaMu IOPUAUYECKOTO JIMLA,
SIBIISISICH TIPU TOM MYHUIUITATBHBIMU YUpEKISHUIMIY [23].

VYyacTHUKaMH JIOTOBOPHBIX OTHOLIEHWA HAa MYHHILMIIAIBHOM YpPOBHE
SBIIAIOTCA TPaXK1aHe, TEPPUTOPUATIEHOE OOILECTBEHHOE CaMOYIIPABIIEHUE, OPraHbl
MECTHOTO CaMOYTPABJIECHUS U JIOJDKHOCTHBIX JIML, MyHUIIMNIAIbHBIE YUPEKICHUS,
HEKOMMEPYECKHE OpraHu3alNH MYHHULUIIATBHBIX o0Opa3oBaHHii,
MEXMYHULMIIANbHBIE XO34WCTBEHHbIE oOllecTBa W Ap. [laHHBIe nMIla BIpaBe
3aKJII0YaTh I0rOBOPBI UMYIIECTBEHHOTO U OPTaHU3alMOHHOT0 XapaKTepa.

Kak mnpaBwio, OpraHM3alquoOHHBIE  JIOTOBOPBI  3aKIIOYAKOTCAd UL
YCTAaHOBJICHHSI OIPENEJICHHbIX CBSI3€d, COBMECTHOW MAESTENbHOCTH M Jip. 0e3
MOJIYYEHHs] MaTepUalIbHOW BbITOIbI. O/1HaKO, Kak oTMedaeT B. O. MUpoHOB: «OHH
MOTYT CTaThb OCHOBAaHHMEM 3aKJIOUEHHUS HMYIIECTBEHHBIX JOTOBOPOB C ILIEJIBIO
MOJIyYeHUS] HMMYIIECTBa WJIM HHOro OJara, yAOBJIETBOPSEMON HCHOJHEHUEM
o0s3aTenbeTBay [29].

K uMyliecTBeHHBIM J0roBOpaM MOKHO OTHECTH JIOTOBOPBI Ha Mepeaavy
MMYILIECTBA, BBINOJHEHWE pabOT W oKazaHus ycayr. OHM HauboJjiee YacTto
BCTPEYAOTCS B  MPAKTHKE JOTOBOPHOM  AESATENBHOCTH  MYHULMIIAJIBHBIX
o0pa3oBaHUM.

C. B. Kpenmak Ttaxke kinaccupuiupyeT BHIBI JOTOBOPOB MO CIIEAYIOIIAM
OpU3HAKaM:  «BO3ME3AHOCTH/O€3BO3ME3IHOCTh;, IO  CTPYKTYpE  B3aUMHBIX
00s13aTeNbCTB (OJJHOCTOPOHHKE U ABYCTOPOHHME); 1O (popMe BbIpakeHUs (YCTHBIE,
NMCbMEHHBIE W KOHKJIIOJACHTHBIE); IO 3HAYEHUIO MJIs CTOPOH (OCHOBHBIE U

JOTIOJTHUTENbHBIC); 10 MOMEHTY 3aKII0YeHUs! (KOHCEHCyalbHbIE M PEAJIbHBIE)»
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[23, c. 54].

[ToBoASt UTOT TPETHEN IIaBbl, MOKHO PE3FOMHUPOBATH CIICIYIONIEE.

Hanndre nmpaBocriocOOHOCTH SBJISIETCSI HEOOXOAUMBIM YCIIOBHEM YYaCTHS B
TPAKIAHCKUX TPABOOTHOMICHUAX. [IpaBOCIOCOOHOCTh FOPHUINYECKOTO JIUIIA
COBIAJACT C JICECIIOCOOHOCTHIO W BKIIFOYACT B ce0s1 CIIOCOOHOCTh MMETh IpaBa M
HECTH O0S3aHHOCTH, CIOCOOHOCTh CyOBEKTa CBOMMHM JCHCTBUSIMH IMPHOOPETATh
sl ce0s mpaBa W co3maBaTh s ceOs oOs3aHHOCTH. [IpaBOCIIOCOOHOCTH U
JIEECIIOCOOHOCTh Y FOPUIMYECKOTO JIUIa BO3HUKAIOT ¢ MOMEHTA TOCYy1IapCTBEHHOMN
perucTpanyyu  IopuaAndeckoro  auia. JleecmocoOHOCTh  IOPUAUYECKOTO  JIWIA
COCTOMT U3 CHEITKOCIOCOOHOCTH (CIIOCOOHOCTH  COBEpIIATh  CHACIKH) U
JETUKTOCTIOCOOHOCTH (CITOCOOHOCTHIO HECTH OTBETCTBEHHOCTH Iepej] CTOPOHAMU
C/ICJIKH BCJICICTBHE MPUIMHEHHOTO BPEIa).

IOpugnyeckoe WO OTBEYAaeT IO CBOMM  OO0s3aTCIBCTBAM  BCEM
MPUHAIICKAIIMM €My HMMYIIECTBOM. YYacTHUK IOPHUIAMYECKOrO JIMIA WIIN
COOCTBEHHHMK €r0 MMYIIECTBA HE OTBEYAeT IO 00s3aTEIbCTBAM IOPUAMYECKOTO
JUIA; OPHIAYECKOE JIMIIO0 HE OTBEYAaeT MO 00s3aTeIbCTBAM YYaCTHUKA WIIA
COOCTBEeHHHMKA. VICKITIOUEHUS MOTYT COCTABJIATH IPEIYCMOTPECHHBIC 3aKOHOM
clIyJam.

[IpaBoCcIOCOOHOCT,  (PUBMYECKOTO JIMIIAa — 3TO CIHOCOOHOCTH HMMETH
IpaXkTaHCKKHE TIpaBa U HeCTH 00s3aHHOCTH. OHA BO3HUKAET C MOMEHTA POXKICHUS
U 3aKaHYMBACTCS B MOMEHT cMepTu. [Toa JeecrmocoOHOCThIO (PU3MYECKOTO JIUIA
MOHUMAETCS BO3MOXXHOCTb  3aKJIIOYEHHUS CHIENOK  (CIEIKOCIOCOOHOCTh) U
BO3MOXKHOCTh ~ HECTH  OTBETCTBEHHOCTh  3a  HE3aKOHHBIE  JEHCTBUSA
(IeMMKTOCIIOCOOHOCTh), a TakKe CHOCOOHOCTHh TpaKJaHWHA CaMOCTOSITEIBLHO
pacropspKaTbCsl CBOMMU TPaBaMU M HECTH 00SI3aHHOCTH.

dwusnveckue JHMIIAa BIOpPaBe BCTYNaTh B JIOTOBOPHBIC OTHOIICHHS C
pa3IMYHBIMK ~ yYaCTHUKAMW —  TpaKIaHAMH, FOPHIAYCCKUMHU  JIHIIAMH,
rOCyJIapCTBOM B JIMIIE €r0 OPraHOB, MPUOOpeTast T¢ WX MHBIC MTpaBa U HaJICIAACh
0053aHHOCTSIMH B 3aBHCHMOCTH OT T€X OOIIECTBEHHBIX OTHOIICHHM, B KOTOPHIC OH

BCTYIIACT IIYTEM 3aKIIIOUCHHA AOTrOBOpaA.
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JIuio, He [OCTHrIIEe COBEpPUICHHOJETHUs, HE 00JagaeT MOJHOU
J1eecrocOOHOCThI0. Bee clenku, 3a NCKIIIOUEHHEM MEPEUYHCIECHHBIX B M. 2 CT. 28
I'K P®, or uMEHN MaJIOJIETHUX COBEPLIAIOT TOJIBKO MX POJUTENH, YCBIHOBUTEIH
WIA OTNEKYHBI. JIEECIOCOOHOCTh HECOBEPIICHHONETHUX TpaXkJaH B BO3pacTe OT 6
70 14 ner nuieHa TakuX 3JIEMEHTOB COJIEPKaHus, KaK CIIOCOOHOCTh K JOTOBOPHOM
OTBETCTBEHHOCTH, JEIIMKTOCIOCOOHOCTH M OCHOBHOM YacTU CHEIKOCIOCOOHOCTH.
JlanHbIe 3J€MEHTHI B OOJbIIEH CTENEHU MPUCYIU 00beMy JeecOCOOHOCTH JIHIL
ot 14 no 18 ner.

OcobOeHHOCTH y4acTusi MyOJIMYHO-TIPABOBBIX OOpa30BaHMI B JOTOBOPHBIX
OTHOUIEHUSIX OOYCIIOBJIEHBI MX CHEHUaIbHO-1IEJIEBOM HAMpPABIEHHOCTHIO — OHU
YIIOBJIETBOPSIIOT CBOM COOCTBEHHBIE IMOTPEOHOCTH, SBISIOUIUECS ITyOIMYHBIMU

HYKJIaMU.
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3akJIroueHue

[TonBoAs UTOT MCCIIeIOBaHNSI, Mbl IPUIIUIM K CJICAYIOUIAM BBIBOJIAM.

JloroBOpHBIE TIPABOOTHONICHUSI MPEACTABISAIOT COOOW COTJIAIICHHUE NBYX H
Oojiee  JMI, OTBEUamwIlee TPEOOBAaHUSAM CBOOOJIBI W BOJICU3BSBIICHHS,
OCHOBBIBAIOIIICECSd Ha LEJIM JOCTHYL OIPEICIICHHOTO MPaBOBOr0 pe3yJibTaTa.
JIoroBOpHbBIE NPABOOTHOLIECHHS CETOJHS SIBISIOTCS OJHUM W3 HEOTHEMIIEMBIX
KOMIIOHCHTOB JKU3HHU TPaXKJaHWHA U CYIIECTBOBAHUSA IOPUJIMYECKOTO JIUIIA,
MOCKOJIbKY OHHU clyXaT (QyHIAaMEHTOM JJisl  YIAOBJIETBOPEHUS HWHTEPECOB
KOHKPETHBIX CYOBEKTOB U MOJIJICPAKAHUS PIHOYHOU SKOHOMUKH.

Bce ocHOBHBIE HOpMATHUBHBIE MOJIOKEHMS, KACAIOIIUECS PETYJIUPOBAHUS U
KOHTPOJISI  JOTOBOPHBIX  OTHOIIEHWW  COAEPKATCA  NPEUMYIIECTBEHHO B
I'paxxnanckom koaekce Poccuiickoit deneparuu. Kpome Toro, 00ibII10M MaccuB
HOPMAaTUBHO — TMPABOBBIX aKTOB, PETYJUPYIOMIUX OTIEJIbHBIE BOIPOCHI
JIOTOBOPHBIX OTHOIIECHHM, COCTABISAIOT KOJEKCHI MHBIX oTpacien, denepanbHbie
3akoHbl P®, mocranoBinenus I[IpaButensctBa P®, cyneOHas mnpakTHKa, aKThl
KOTOpPOM CITy>KaT AOMOJIHEHWEM MPHU PACCMOTPEHUM U PA3PEIICHUN BO3HUKAIOIINX
B X0JI¢ peaJIu3alliy JIOTOBOPHBIX IPABOOTHOIICHUH CIIOPOB U KOH(MIHUKTOB.

MOXHO TOBOPUTH O JIOCTaTOYHO WIUPOKOM HOPMATHBHO-IIPABOBOM
pPEryJIMPOBAHUU JOTOBOPHBIX MPABOOTHOIIECHHIA.

ITon cyObekTaMu MNPABOOTHOIICHWH, B TOM YHCJAE U JOTOBOPHBIX,
MOHUMAIOTCS WX YYaCTHUKH, KOTOpbIE HAACICHbl CYOBEKTHMBHBIMU IIpaBaMH U
IOPUJIMYECKUMHU 00SI3aHHOCTSIMH.

CyOBeKThI JIOTOBOPHBIX MPABOOTHOIIECHUMN MOJIPA3CIISIIOT Ha
WHJUBUAYaJIbHBIC U KOJUIEKTUBHBIC. K TEpBBIM OTHOCATCS (PU3MUECKHE JIHIlA, KO
BTOPBIM - IOPUIMYECKHE JIUIIA, & TAK)Ke MyOJTUIHO — IPABOBBIE 00pa30BaHUS.

Hanuune nmpaBocriocOOHOCTH SBJISIETCSI HEOOXOIUMBIM YCIIOBHEM YYaCTHS B
IPOKIAHCKUX MPaBOOTHOIIEHUSX. [IpaBOCIOCOOHOCTH IOPUIUYECKOTO JIUIA
COBMAJACT C JCECIIOCOOHOCTHIO U BKIIFOYAET B ce0s1 KaK CIIOCOOHOCTh UMETh TpaBa

Hn HCECTHU 065138,HHOCTI/I, TaK U CIIOCOOHOCTh CY6’I)€KT8, CBOMMMH HCﬁCTBHHMH
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npuobperath Juigs ceba mpaBa H  co3daBaTh Ais  ce0s  0OSI3aHHOCTH.
[IpaBOCTIOCOOHOCTh M JE€ECIOCOOHOCTh Yy IOPUIAMYECKOTO JIMIA, KaK TIPaBHIIO,
BO3HHUKAIOT OJHOBPEMEHHO, TO €CTh C MOMEHTa I'OCYJIapCTBEHHOMN pErucTpariuu
IOPUINIECKOTO  Jnna. JleecnocoOHOCTh  IOPUINYECKOTO  JIUIA COCTOUT W3
CICIKOCIIOCOOHOCTH (CITOCOOHOCTh COBEPIIAThH CHACJKH) U JEITUKTOCIIOCOOHOCTH
(cIOCOOHOCTBIO HECTH OTBETCTBEHHOCTH IEpE]] CTOPOHAMH CIEIKU BCICACTBUC
NPUYUHEHHOTO BPEJA).

IOpuandeckoe MO OTBEYaeT IO CBOMM  00s3aTeNbCTBAM  BCEM
MPUHAIICKAIIIM €My HMMYIIECTBOM. YYacTHUK HOPHAWYECKOTO JIWIA WITU
COOCTBEHHHUK €ro HMMYIIECTBA HE OTBEYAET MO 0053aTEIbCTBAM IOPUIUYECKOTO
JUIa; IOPUJIMYECKOE JIUII0 HE OTBEYAaeT I10 00s3aTeIbCTBAM YYAaCTHHKA WIIH
COOCTBEHHHMKA. VICKITIOUEHUS MOTYT COCTaBJSATh NPEIYCMOTPECHHBIE 3aKOHOM
CITyJau.

[IpaBocIOCOOHOCT,  (PUBMYECKOTO JIMIIAa — 3TO CIHOCOOHOCTH HMETH
rpaXKJaHCKHE TIpaBa M HeCTH 00s13aHHOCTH. OHA BO3HMKAET C MOMEHTA POXKIACHUS
1 3aKaHYHUBACTCS B MOMEHT CMEPTH.

ITon neecnocoOHOCTHIO (PUBUYECKOTO JUIAa TOHUMAETCS BO3MOXHOCTH
3aKITIOUCHHS  CACIOK  (CHEITKOCIIOCOOHOCTR) M BO3MOXHOCTh  HECTH
OTBETCTBEHHOCTh 3a HE3aKOHHBIC ACHCTBHS (JEIMKTOCIIOCOOHOCTH), a TaKXke
CIIOCOOHOCTh TPaKAaHWHA CAMOCTOSITEIIBHO PacropssKaThbCsl CBOMMHU TIpaBaMHU U
HECTH 00SI3aHHOCTH.

dusnyeckre JMIla BIpPaBe BCTyNaTh B JOTOBOPHBIC OTHOIICHHS C
pa3sIMYHBIMM ~ YYaCTHUKAMH —  TpaXIaHaMH, IOPUAUYCCKUMU  JIMIIAMH,
TOCYyZapCTBOM B JIMIIE €0 OPTraHOB, MPUOOpETas T€ UK WHBIC TIPaBa U HAJCISISICH
00s13aHHOCTSIMHU B 3aBUCHUMOCTH OT T€X OOIIECTBEHHBIX OTHOIICHHH, B KOTOPHIE OH
BCTYMNAET MyTEM 3aKII0UEHHUS TOTOBOPA.

Jluto, HE JOCTHTIIEEe COBEPIICHHOJCTHS, HE 00JaJaeT TMOJHOU
JIeeCrocoOHOCTRI0. Bee crenku, 3a MCKIIIOYEHHUEM TEePEeYUCIEHHBIX B 1. 2 CT. 28
'K P®, oT iMEHM MaJOJIETHUX COBEPIIAIOT TOJBKO MX POJAUTEINN, YCHIHOBUTEIH

HJIN OIICKYHBEI. I[CGCHOCO6HOCTB HCCOBCPHICHHOJICTHUX I'paXJaH B BO3pacTC OT 6
55



10 14 net nuilieHa Takux IEMEHTOB COJEPKaHUs, KaK CIIOCOOHOCTh K JIOTOBOPHOM
OTBETCTBEHHOCTH, JEIUKTOCIIOCOOHOCTH U OCHOBHOM YacTH CIIEIKOCIIOCOOHOCTH.
JlanHble AeMEeHTHl B OOJBIICH CTENEHU MPUCYIIH 00bEeMY J1€eCIOCOOHOCTH JIUIL
ot 14 o 18 ner.

OcobOeHHOCTH yyacTusi MyOJIMYHO-TIPABOBBIX 00pa30BaHMI B JOTOBOPHBIX
OTHOUIIEHUSIX OOYCJIOBJIEHBI MX CHEIUaIbHO-1IeJIEBOM HANPaBIEHHOCTHIO — OHU
YIOBIIETBOPSIIOT CBOM COOCTBEHHBIE MOTPEOHOCTH, SBISIOMHCCS ITyOTMIHBIMH
HYKJIaMH.

[IpoBeneHHoOE uccaea0BaHNE TTO3BOJIUIIO BBIJCTUTD Psii TpoOJieM B 00JacTu
JIOTOBOPHBIX MPABOOTHOIIEHUN U MPEJIOKUThH HAITPABIICHUS UX PELICHUS:

ConepxaHue MPaBOCIOCOOHOCTH HOPHUJIMYECKOTO JIUIA OIpeJeNsieTcss B
3aBUCHUMOCTH OT 1I€JIM Y BUJIA JICSITEIBHOCTH. B CBSI3M ¢ 3TUM HaMu NpejjiaraeTcs B
a63. 1 m. 1 ct. 49 'K PO nobGaButh (ppazy «Buiam», U3JI0KUB €r0 CIACAYIOIMIUM
o0pa3oM:  «IOpUIUYECKOE JIUII0 MOXKET HMMETh TpPaKIaHCKHE IMpaBa,
COOTBETCTBYIOIIME IMIE€JSAM U BUJAM ACATEILHOCTH, MNPEAYCMOTPEHHBIM B €ro
YUPEIUTENbHBIX JOKYMEHTaX, M HECTU CBA3AHHBIE C DJTOU JIESITEIbHOCTHIO
00S3aHHOCTH.

B ct. 168 'K P® cii0KHO onpeAenuTh TPaHUIy MEXAY OCIIOPUMOM CIAETKON
1 HUUTOXXHOU. [loaToOMy HEoOX0MMO BHECTH M3MeHeHus B 1. 2 ¢T. 168 'K PD, B
YaCTHOCTH, YyKa3aTh, YTO CJEJIKA MIPU3HACTCS HUUTOXXKHOU B TOM Cllydae, eclii OHa
HE COOTBETCTBYET 3aKOHY WJIM HHBIM NPABOBBIM aKTaM, 3a HCKIIOYEHUEM TeX
CJIy4aeB, KOTJla OCIIOPUMOCTb TIPSIMO yKa3aHa B HOPME 3aKOHa.

Jlns  yperaupoBaHMs  JOTOBOPHBIX  OTHOIICHWH  CaMO3aHSATBIX  C
(GU3NMYECKUMU U IOPUJAMYECKUMU JIUIAMU, ONPEIeIICHUsT pPa3pelIeHHBIX BUIOB UX
JEATEeIbHOCTH  TpeaJiaraeTcsl BBIJACIUThL B 3aKOHOJIATENIbCTBE OCOOBIA CTaTyC
CaMO3aHSThIX, HE 3apPErUCTPUPOBAHHBIX B  KAue€CTBE HWHJMBUAYAJIbHBIX
npeanpuaumMareneit. [IpeacrasmsieTcs, 4To naHHbIE MEphbl OYAYT CIIOCOOCTBOBATH
coOoicHUI0 0ajaHca HWHTEPECOB CTOPOH JIOTOBOPHBIX 0053aTEIbCTB € HX

YYaCTHEM.
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JIist perynmupoBaHus JTOTOBOPHBIX OTHOIIEHUH MEXKIY MOTPEOUTENeM H
JUIOM, OCYIIECTBISIONMIMM NPEANPUHUMATEIBCKYIO JEATeNbHOCTh, HO HE
3apEeTUCTPUPOBAHHBIM B KaueCTBE MPEANPUHUMATENS TIpejiaraeTcsl 3aKpenuTh Ha
3aKOHOAATEILHOM YPOBHE MPE3YMMIUI0 MOTPEOUTEIbCKUX MPABOOTHOUIEHUN IO
MyOJIMYHBIM JIOTOBOPAM 10 aHAJIOTHH C TIPE3YMITIIMEH BUHOBHOCTH B I'PaKIaHCKOM
npaBe. B yactHocTH, B 3akoH «O 3amuTe npap motpeduTenein» Hy>KHO BKIIOUYUTH
HOPMY O TOM, YTO JIMIIO, HE UCIIOJTHUBIIICE 005S3aTEIbCTBO WM UCIIOTHUBIIIEE €TO
HEHaJJIeXKaluM 00pa3oM, HECET OTBETCTBEHHOCTh IIPM HAJWYUU  BHHBI,
OTCYTCTBUE KOTOPOU JIOKa3bIBACTCS UM KE CAMUM.

B rpaxpgaHckoM 3aKOHOJATENbCTBE 3aKPEMUTh MOHATHE «JIOJDKHOCTHOE
JauIo», BHecs nomnojHeHue B cT. 1069 'K P®, mpencraBuB €ro cCieayrolium
00pa3oM: «3TO JHI0, COCTOSIIEE Ha CIy>kK0e, MMEIOIIee BJIACTHBIC MOJHOMOYUS,

PaCIIpOCTPpAHAIOIIUCCA Ha JIMIA, HC ITIOAIIaAar0IMInC B CJ'IY)K€6HO€ IIOJYNHCHUC) .
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