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AHHOTAIMA

['paxxiaHCKOE  3aKOHOJATENbCTBO  3aKpEIUIieT  OCHOBHOW — MPUHIMUI
HacJIeZIOBaHNUs — CBOOOAY 3aBEIllaHHs, & OTPaHUYEHUs, CBA3AHHBIE C 3aLUTON
HaCJIEZICTBEHHOI'O UMYILECTBA CBSA3aHbI C COOJII0IeHNEM OaaHca MpaB U 3aKOHHBIX
MHTEPECOB YUACTHUKOB MPOLIEYpPbl HACIEIOBAHUS.

[Ipuniun  cBOoOOABl 3aBemIaHMs, 3akperieH Takke B KoHCTUTyHHH
Poccuniickon @enepanun, 4.4 cT. 35 npenocTaBisieT IpaBo TPakJaHaM ONPEIEIUTh
Cyap0y CBOETO MMYIIECTBA, a TAK)XKE 3alUIIATh CBOM MMYIIECTBEHHbIC MpaBa U
3aKOHHbIE MHTepechl. Peanuzanus npuHIMNA cBOOOABI 3aBEILlaHUs BBI3BIBAET Psijl
npo0OjieM M BOMNPOCOB, HANpUMEp, 3aBellaTelib MMEET MpaBo B J000E€ Bpems
OTMEHUTh WJIM U3MEHHUTHh CBOE 3aBelllaHue 0e3 coriacus Jpyrux Jul, BKIOYas
Ha3HAUYECHHBIX HACJIEAHMKOB, IpoOJieMa 3aKIIYaeTcs B TOM, YTO OTMEHA MWIIHU
U3MEHEHHE 3aBELIaHUsI MOXKET MPUBECTH K KOH(MIMKTAM MEXAY HACIeAHUKAMU U
HapyUIEHUIO MX TpaB. Takke 3TO MOXKET BbI3BaTh CIOPbI O JIEUCTBUTEIHLHOCTH
HOBBIX 3aBEIIaHUM U ux COOTHOILIEHUH C IpeIbITyIIUMHU
IPABOYCTaHABIMBAIOIIMMH JTOKYMEHTAMHU.

CymiecTByIOT po0OaeMbl OTMEHBI U U3MEHEHHUS 3aBEUIaHMs, COCTaBICHHOT O
OpU Ype3BBIYAHHBIX OOCTOSTENHCTBAX M COBMECTHBIX 3aBEIaHUN CYNpYTroOB.
3aKOHOJATENbCTBO MPEIYCMATPUBACT CHEUUAIbHBIE MPOLENAYPbl IS TaKHX
CJIy4aeB, HO Ha IIPAKTUKE MOT'YT BO3HUKATh CIOKHOCTH.

[lenb BBIMYCKHOM KBaJU(UKALMOHHOM pabOThl COCTOMT B KOMILJIEKCHOM
UCCIIEJOBAHUH BONPOCOB M IPOOJIEM, CBS3aHHBIX C HACJIEIOBAaHUEM, a TAKXKe
YCIIOBUSMH MOPSIKA U MOCIIEICTBUS U3MEHEHHUS U OTMEHBI 3aBEIIaHUS.

CrpykTypa paboThl BKJIIOYAET B ce0sl BBEJICHUE, ABE IJIaBbl, COCTOSIINE U3
yeTrblpex naparpadoB, 3aKIIOYEHHE, CIUCOK MCIOIb3YyEMOM JUTEepaTypel U

HCITOJIb3YyCMbIX HCTOYHUKOB.
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BBenenue

UccnenoBanne Tembl «YCIOBHS, TMOPANOK U TOCIEACTBUS U3MEHEHHUS U
OTMEHBI 3aBEIIaHMs» aKTyaJbHO HA TOM OCHOBAHHH, YTO HACIEAOBAHUE SIBISETCS
Haubosiee BOCTPEOOBAaHHBIM, HO B TOXE BpEeMsS CaMbiM HMHTEPECHBIM U
MHOTOTPAHHBIM MHCTUTYTOM T'Pa)KIaHCKOTO IIpaBa.

I'paxxmanckoe  3aKOHOJATENBCTBO — 3aKpEIUIieT  OCHOBHOM  MPUHIIUIL
HacJieloBaHus — CBOOOAY 3aBEUlaHUs, a OIPAHUYEHUs, CBS3aHHbBIE C 3aLIUTOU
HACJIEICTBEHHOI'0 UMYIIECTBA CBSI3aHbI C COOIIOEHUEM OallaHCa MPaB U 3aKOHHBIX
MHTEPECOB YUaCTHUKOB MPOILIEIYPhl HACJICIOBAHMUSI.

[IpuHuun cBOOOABI 3aBeliaHus, 3akpemieH Takxke B KoHcTuTyiuu
Poccuiickoit @enepanuu, 4.4 cT. 35 npeaocTaBisieT IpaBo rpak/iaHaM ONPEIeIUTh
CyIb0y CBOET0 MMYIIECTBA, & TaK)Ke 3allMIIaTh CBOM MMYIIECTBEHHBIE MpaBa U
3aKOHHBIC MHTEpechl. Peanu3anus mpuHIMIA CBOOOIBI 3aBEIIAHKS BBI3BIBACT PSiJI
npo0yieM U BONPOCOB, HAmpHUMeEp, 3aBellaTelb HMEET IMpaBo B JII0O0E Bpems
OTMEHUTh WIM U3MEHUTh CBOE 3aBelllaHMe O€3 corjacus JPYrux JIUI, BKIOYas
HAa3HAYEHHBIX HACJEIHUKOB, MpoOjiemMa 3aKJII04YaeTcs B TOM, YTO OTMEHA WU
M3MEHEHUE 3aBEIIaHUsI MOXKET MPUBECTH K KOHPIUKTaAM MEXIY HacleIHUKAMU U
HApYIICHUIO UX MpaB. Takke 3TO MOXKET BBI3BaTh CHOPHI O JEUCTBUTEIHLHOCTH
HOBBIX 3aBellaHUM u ux COOTHOIIIEHUU c IpEeAbITYIIUMU
IPaBOYCTaHABIMUBAIOIIUMU JOKYMEHTAMH.

CymiecTByOT Ipo0JIeMbl OTMEHBI U U3MEHEHHUSI 3aBEIIaHUs, COCTABICHHOTO
IpU 4YpE3BBIYAWHBIX OOCTOSTENBCTBAX W COBMECTHBIX 3aBEIIAHUN CYIIPYTOB.
3aKOHOAATENBCTBO MPEAYCMATPUBAET CIEUHUAIbHBIE MPOLUEAYPHl Uil TaKUX
CJIy4aeB, HO Ha MPAKTUKE MOT'YT BOSHUKATh CIOKHOCTH.

Bompocsl u  mpobiiembl, CBs3aHHbIE C U3Y4YEHHEM HaclieJJOBaHUS
UCCIIEAYIOTCS  OOJBIIMM  KOJIMYECTBOM YYEHBIX IMBWIHCTOB, IPU OTOM,
3aKOHO/JATENbCTBO B JAHHOM OOJIaCTH TOJABEPraeTcsi KOPPEKTUPOBKAM U

N3MCHCHUAM, ITOCTOSHHO COBCPIICHCTBYCTCA.



CoBepIlIeHCTBOBAHUE 3aKOHOJIATEIbCTBA MPOUCXOJUT B CHIIY H3YUYCHHS
PaBOMPUMEHUTEIILHON MPAKTUKU, KOTOPasi BBIABISET HEAOCTATKU ACATEILHOCTH
U TIpeJiaraTb MEphI MO YJIYYIIIEHUI0 HOPM B 3TOM 00JIacTH.

B HayuyHOl W ydeOHOW nuTepaType mnpobiemMaM MOpsiaKa, MOCIEACTBUIM
U3MEHEHUSI U OTMEHBI 3aBEIIaHUsl PACCMOTPEHO ILIUPOKO MHOTMMHU YUEHBIMHU-
nuBminctamu, Hanpumep: C.C. Xenoukun, [.W. Uamuu, .M. JI3ynesa, K.I'.
Ocumuyk, A.B. Bomatko, O.A. Eroposa, A.C. EpioB u apyrue.

Hecmotps Ha TO, 4TO B IOPUIUYECKOW JINTEPATYPE HE MAJIO MCCIIEIOBAHUI
MOCBSAILIEHO BOMPOCAM YCIOBUSM, MOPSIKY U MOCHEACTBAAM U3MEHEHUS U OTMEHBI
3aBeIaHusl, CYIIECTBYIOT IPOOJIEMbI B PABOBOT'O PETYIMPOBAHUS JAHHOMN TEMBI.

OOBeKT HcclieqoBaHus — OOIISCTBEHHBIC OTHOIICHUS, CKJIaJbIBAIOIIHECS B
MPOIIECCE UBMEHEHHUSI 1 OTMEHbBI 3aBEIIAHUSI.

[IpenMer uccneqoBaHUs — TPaBOBbIE HOPMBI, PETYIUPYIONIUE HHCTUTYT
HACJICJIOBaHHUsA, a TAKXKE YCJIOBHUS MOPAJOK U TMOCIEIACTBUS W3MEHEHHS, OTMEHbI
3aBelIaHUs B paMKaX rPakJIaHCKOIro 3aKOHOJATEIbCTBRA.

[lenr BBITYCKHOM KBaMM(UKAIIMOHHOW pPabOThI COCTOUT B KOMILIEKCHOM
UCCJICIOBAHUM BOMPOCOB M MpOOJIeM, CBS3aHHBIX C HACIEJOBaHUEM, a TaKKe
YCJIOBUSIMHU TMOPSJIKA U TIOCJIEICTBUSL U3MEHEHHSI U OTMEHBI 3aBEIIAHUS.

JUist  MOCTWMKEHHS yKa3aHHOM 1M HEOoOXOIMMO pEIIWTh  3ajauH,
MIPEIIOIArae NCCIeI0BaHUE!

—IIPaBOBOM OCHOBBI M CTAHOBJIIEHME WHCTHUTYTa 3aBellaHus B Poccuiickoi

denepauny;

—IMOHATHS U CYIIIHOCTH 3aBEIIaHus;

—XapaKTEpUCTUKH YCIOBUM W TOCIEACTBUM WM3MEHEHHS W OTMEHBI

3aBELIaHNUA;

—TOHATUI U IPABOBBIX NOCJIEICTBUI U3MEHEHUS U OTMEHBI 3aBEIIAHUA;

—IMPOLEAYPY U3MEHEHHS U OTMEHBI 3aBEILIAHUS.

Teopernueckass OCHOBa HMCCIIEIOBAHUSI COCTOUT M3 HAYYHBIX TPYAOB TaKUX
aBTOpoB, kak M.C. AOpamenkoB, A.B. Anemmna, K.C. T'opnees, E.JI. Epmonaena,

A.A. Xunkos, E.C. NUmromuna, JI.A. @egoceesa u ap.
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HopmaTtuBHasi ocHoBa wuccienoBaHusi BkiItodaeT B ceOs: KoHcrurynwio
Poccuiickonn ®enepaunu; ['paxnanckuii Komekc Poccuiickoit ®denepauuun u
npyrue denepaibHble 3aKOHBI, a TakKXXe IOJ3aKOHHBbIE HOPMATUBHBIC aKThI,
CoZleprKallie HOPMBI 110 TEME UCCIIEA0BAHUS.

OMIupUYecKyr0 0a3y HCCIIEOBAHMS COCTABJSIOT MaTepuaibl CyaeOHOM
npakTuku: IlepeyeHp mO3ULMI BBICHIMX CYAOB K HOPMaMm TI'Pa)XXJaHCKOIO
3aKOHOJIATENbCTBA, PETYIUPYIOIINE YCIOBUS U3MEHEHUNW U OTMEHBI 3aBEIaHUs.

MeToa0JIOrH4eCKyt0 OCHOBY MCCJIENOBAHUS COCTABIISIIOT TaKHE€ METOJBL,
KAaK: KOMIUIEKCHOTO M CUCTEMHOI0 MOJXO0/a, aHaJIn3, CPABHUTEIbHO-IIPABOBOW U
(bopManbHO-IOPUANYECKUIT METOTBI.

CtpykTypa paboThl BKIIOYAET B ce0sl BBEIECHUE, JIBE TJIaBbl, COCTOSIIUE U3
YeThlpex TnaparpadoB, 3aKIIOYEHUE, CIHUCOK HCHOIb3yeMON JIUTEpaTyphl W

HCITOJIb3YyCMbIX HCTOYHUKOB.



I'naBa 1 IlonsiTue n Oﬁlllafl XapaKTEPpUCTUKA 3aBCIlIaHUSA

1.1 IIpaBoBasi OCHOBA M CTaHOBJICHHE WHCTHUTYTa 3aBeIIAHUS B

Poccuiickoit ®eaepanuu

I'paxmanckuii konekc Poccurickonn deaepanuu mpeaycMaTpuBaAET MEPEXOT
MMYIIECTBA B TMOPSJIKE HACJIENCTBA B CHIIy 3aKOHA, B CWJIy 3aBEIIaHUS U IO
3aBelIaTEIbHOMY JH0roBOpYy. MHCTUTYT 3aBEllaHMs B 3aKOHOAATEIBCTBE 3aHUMAET
OJIHO W3 BEOYIIMX MECT CpelHd MPOYMX CHOCOOOB IMepexoia HMYIIecTBa OT
yMEpIIEro JUIa K ApyruM JuuaMm. McropuueckoMy acliekTy BOIIPOCa CTAHOBJIECHUS
MHCTUTYTA HACJIEAOBAHUS HACUUTHIBAET HE Oy COTHIO JIET.

HacnenoBanne n3BecTHO enié co BpeMEH BaBwioHa. «O HEM HAET peyb B
psane nonoxeHuil ceoja 3akoHoB Xammypanu (XVIII Bex g0 H.3.). KoneuHo, 3toT
JOKYMEHT HE 3HAET MOHATHUN «3aBEILAaHNE» WIH «HACJIEJOBAHUE 110 3aBELIAHUIOY,
OJIHAKO HMCTOKM 3TOr0 IPAaBOBOI'O MHCTUTYTAa YCMAaTPHUBAIOTCA B IOJIOKEHUSX,
COIJIaCHO KOTOPBIM OTE€L MOI JIMIIUTh CBOMX JE€TEH HACIEACTBAa C IOMOILBIO
CyleOHBIX TPOLEAYp, B CIy4ae €CIU KTO-TO MX HUX MPUYUHSIT €MY «TSDKKYIO
obuay»» [27].

«B03MOXXHOCTh pacnopsiAUThCS CBOMM HUMYILECTBOM Ha Ciy4ail cMepTu
BIIepBbI€ MosiBisieTcs: B 3akoHax XII tabmui (Tabnumas, n.3) U mpoBo3riamaercs
HEeHapyumMoii» [26].

BnocnencrBun 3akonel Conona B VI Beke A0 H.3. 3aKpenuiv IMpaBo
0€3/1eTHOr0 4eoBeKa 3aBellaTh CBOE MMYIIECTBO KOMY YrogHo. OKOHYATEeNbHOE
NOHMMaHuEe «3aBemianus» chopmupoBasioch B Pumckom mpase. Bompochl
HaclieZIoBaHUs ObUIM yNOMSIHYTHl B HoBeiax KOcTuHMaHa, KOTOpBIM ympocTui
HacyencTBeHHoe npaBo. [Ipu HacnegoBaHUM HEOOXOAUMO ObUIO OGOPMHUTH aKT B
OTpeAeNEHHOM MOPSIKE, YTOObBl UMYIIECTBO MEPEII0 HACIEIHUKY Ha 3aKOHHBIX
OCHOBaHUAX. PazMep HacneaCTBEHHOW 10U ONPENEIIsT CaM 3aBEILaTENb.

Kak yka3siBaeT B cBoeM nccienoBann Criektop A.A., «IIpu HACJIETOBAHUU
NPUIEPKUBAIUCH OIMPEACIEHHBIX YCIOBHIl: KOHKPETHOE 4YHUCJIO HACJIEIHHUKOB,
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BBIJICJICHUE KOHKPETHBIX JIOJEH KaXJIOMY WM OCTaBJIECHUE HMMYIIECTBA TOJBKO
onHOMY HacienHuky. Ecnu 3aBemiartenlb HEe MOT COCTaBUTH 3aBellaHUE, TO
UMYIIECTBO MEPEXOIMUIIO0 K JIUIAM, YKa3aHHbIX B 3akoHe XII Tabmumy [52, ¢.77].

Kak wu3BecTHO, pHUMCKOE NpaBO OKa3ajo OMpEAENsIollee BIUSHUE Ha
pa3BuTHe TpaBa 3anagHoil EBpombl, B XoJe mpolecca, KOTOPBIM MOTy4dMI
HA3BaHUE «PELEIIHNS IPaBay.

Tem He MeHee, HEKOTOPbIE IOJIOKEHHS YacTHOTO MpaBa, B YaCTHOCTHU
0053aTEIbCTBEHHOTO M CEMEWHOro SBIISUIUCh, Mo MHeHuio B.A. KpaBuenko,
«TrpakTryecku peneniyen u3 FOctuananosa npasay [29, C.123].

Hcropus perynupoBaHusi Bonpoca HacieaoBanus Ha Pycu morupyercs 911
rogoM. B norosope ¢ Buzantruen yka3plBaIOCh, YTO UMYIECTBO, IPUHAIJIEKAILUM
CIy’>KalllUM COCJIOBUSIM BO3MOXKHO 3aBelllaTh B MHCbMEHHOM (opme, NpHU STOM,
TaKko€ MMYIIECTBO BO3BpAIACTCS Ha POAUHY M TMEPEeNaeTcss POJCTBEHHUKAM
ymepuiero. VMMEHHO JaHHBI JIOrOBOpP, B KOTOPOM  OTPaK€Hbl HOPMBI
HACJIEJOBAHUS CIIYKAIIEro COCJIOBHUS, HAXOASUIErocsl 3a MpeaenaMu OTE4ecTBa,
UCTOPUKUA CYUTAIOT JaHHBIA JOKYMEHT IE€PBbIM HMCTOYHHKOM PpETYJIHPOBAHUS
HACJIECTBEHHBIX OTHOIICHUH.

«BnepBpie pacnopssKeHHE CBOMM HMMYIIECTBOM Ha Cllyd4ail CMepTH
ynomuHaercst B «Pycckoit IlpaBae» 1016 roma. OcoOeHHOCTBIO ATOr0 MEpPHOjIa
(10-14 Beka) MOXKHO CUMTaTh COCTABJICHHWE 3aBellaHus B ycTHO#M (opme. Ecniwm
M3HAYAJIbHO MUMYIIECTBO MEPEXOAUIO0 TOIBKO K HACIEAHUKAM U3 YMCIa JIETeH, TO
IIPU UX OTCYTCTBHUM BCE HACJIEACTBO MEPEXOINIO K KHS3I0 - 3aKOH HE J1aBajl MPaBo
3aBEMIaTeN0 CAeNaTh HACICIHUKOM JIFOOOTO 4YENOBEKa, TO C MPHUHSITHEM
XpUCTHAHCTBAa Ha Pycw M 3aMMCTBOBaHMEM HOPM BU3AHTHICKOrO MpaBa, KPyr
HACJICHUKOB YyBENUUWICsA. PacripenensiTe HacleACTBO CTAl0 BO3MOKHBIM MEXIY
CBOMMH JIETbMHU, TaK¥K€ JIOMYCKAIOCh OTAENATh YaCTh CBOEr0 UMYILECTBA LIEPKBH»
[49].

Crnenyromuii UCTOPUYECKHUIM 3Tan CTAaHOBJICHUS WHCTUTYTa HACIEAOBaHUS
oTHocHTCS K niepuony npasienust MiBana Il u MiBana IV. B To Bpemst 6110 U3/1aHO

TakoM JOKyMeHT, Kak «CoOopHoe yiokeHue». BrepBbie ObLIO 3aKperuieHO
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OpaBWJIO O THUCHBMEHHOM (opMe HamucaHusl 3aBEIIaHUsl MpU 00sA3aTeNbHON
pPErucTpanuu B LEPKBAX, IIPU CBUIETEIAX.

VYcrHas (opma 3aBenIaTENbHOrO PACHOPSKEHHS] COXPaHsUIach, OJHAKO
TpeboBasia MPUCYTCTBUS CBUAETENe. B kaduecTBe HACIETHMKOB IO 3aBELIAHUIO,
KaKk crnpasennuBo ykasbiBaeT IlepeBepzeB A.C., Temepp MOIJM BBICTYHAaTh «HE
TOJIBKO WIEHBI ceMbn» [39], «HO M HanmbHHE POJCTBEHHUKH, U JJa)Ke TIOCTOPOHHHE
moau. VckiaroueHue coCTaBisUId 3aMyKHUE JOYepH, KOTOPBIM HEJb3s ObLIO
3aBelarb UMymecTso. OHM CTAaHOBWINMCH HACIEJHUKAMHM TOJBKO IIO 3aKOHY B
Cllyda€ OTCYTCTBHMSI CBIHOBEH M HAcJIEJOBald HCKIIOYUTEIBHO JIBH)KHMOE
umyiectBo» [49].

CrnenyromyM SpKUM W 3HAYUMBIM HCTOPUYECKMM OTallOM Pa3BUTHUS
HacyenoBaHus sBisgerca nepuon npasinenust [lerpa |. IlpaBoBoit noxkymeHT «O
NOPSIIKE HACJIENOBAHUSA B JBWKHMBIX M HEABWKHMMBIX HUMyIIecTBax». «Tak, oren
MOT TepefaTh MUMYIIECTBO TOJIBKO OJHOMY M3 CBOMX CHIHOBEHW (HE3aBHUCHMO OT
CTapUIMHCTBA), JTUOO J0YepH, B CiIydyae OTCYTCTBUS CBHIHOBEH, a eclii He ObLIO
JeTed - OJHOMY M3 OJNM3KMX pPOJCTBEHHHKOB. B ciydae HX OTCYTCTBUS
HEJBWKHMOE HMMYILECTBO IEPEAABAIOCh TI'OCYHApPCTBY, a IBWKHMOE JEINIIOCH
MEXAY JalbHUMHU POJACTBEHHHKaMm» [49]. Llenb, KOTOpYO IpeciiefoBan JaHHBINA
JOKYMEHT, 3aKJIIYajlach B CTUMYJIMPOBAHWHM W IPUBJICYCHUM JIMI] CIYXUTb B
apMHM, HO OH BCTPETHII HEJIOBOJILCTBO Cpeau Jrojiel u nocie cmeptu [lerpa | Obut
OTMEHEH.

3aBemanue B 00S3aT€IBbHOM  MOPSAJIKE  PErHCTPUPOBAIIOCH B
rOCYJAapCTBEHHBIX OPraHax M XPaHWIOCh TaM e, KpOME TOr0, 3aBEllaHue MOIJIO
HAIIACATh JIMLO, HAXOMSIIEECS B TBEPAOM MAMATH, JOCTUTHYTh BO3pacTa JABaALATH
OJTHOTO TO/a W HE JMIICHHbIM HaciencTBa. Ho ObUIO M OrpaHuveHHe, KOTOpOe
3aKJIIOYAJIOCH B 3aIIPETe 3aBeUlaTh POJLOBbIE UMEHUS.

O4eBuaHO, B JaHHBIM IEPUOJ CTAHOBJICHUS 3aBEIATEIBHOTO MHCTUTYTA,
OPOUCXOANUT (GOPMUPOBAHUE MPaAB U 00A3aHHOCTEN HaCIIe0/1aTels, ONpenesIeTcs

HUMYHICCTBO, KOTOPOC MOIKCET OBITH 3daBCIIAHO U 3aKPCIULACTCA BO3PACT, C KOTOPOIro



BO3MOXXHO COBEpIIHWTH 3aBCIIAHME, a TaKXe 3aKpeIvisaercs YCJIOBHE O
TICUXUYECKOM 37I0POBbE.

JIBaauaTeli BEK O3HAMEHOBAJICS BIMSHHUEM €BPOIECHCKOrO ONbITa Ha
dbopMHUpOBaHNE OTEYESCTBEHHOIO 3aKOHOAATENHCTBA. HO B CBSI3M ¢ HCTOPHUECCKUMHM
coObITusiMU ['pakIaHCKOE yIoKeHHWE HE ObLIO OKOHYATENbHO MpHUHATO. Poccus
TaK U HE MOJIyYnsIa HCTOPUUECKOrO U IOPUANYECKHU 3aKPEINICHHOTO JIOKYMEHTA.

Crnenyronmid 3Tal CTaHOBJICHUS TMPUXOAUTCS HA COBETCKUM TMEpHof,
KOTOPBIM XapakTepU3yeTcs W3JaHueM JEKPEeTOoB W ['pakmaaHCKUX KOJEKCOB
(1922,1961,1964 romos).

Hexper 1918 roga npenycMarpuBai OTMEHY 3aBellaHUs, KaK TaKOBOTO, BCE
UMYIIECTBO TMEPEXOJIWIIO B MOJB3y rocyaapcrBa. OaHaKo, pOACTBEHHUKU MOTJIH
NpEeTEeH0BaTh HAa HACJIEACTBO, €CJIM JOKaXYyT KpahHIOI0 HEOOXOIUMOCTh
MOJIyYEHUsSI HACJEACTBA, TO €CTh, JOKaXYT CBO€ TSXKEIO0€ MaTepuaIbHOE
TTOJIOJKCHHE.

I'paxxnanckuii koneke 1922 ropa periaMeHTUPOBaJ HACJ€IOBaHUE, OJHAKO
peyCMaTPUBAIIOCh MHOKECTBO OTPAHUYCHUM.

B 1945 rony Ykazom IIpesuauyma BC CCCP «O HacieqHUKax Mo 3aKOHY U
10 3aBEIIAHUI0» OBLIO MPUHITO PEIICHUE O TOM, YTOOBI HACIEICTBO OCTaBaJOCh B
ceMbe yMepIero. 3aBpeliaHue J0MyCcKaaoch B MOIb3y WICHOB CEMbH, a B CITy4ae Ux
OTCYTCTBHUSI — JI0OOMY JiMIly. BCieacTBrue 3TOro crajo MEHbIIE clydaeB, Korja
UMYIIIECTBO MEPEXO0IUII0 TOCYIAPCTBY, XOTS JOMYCKAIOCh 3aBEIllaHNe UMYIIECTBA
rOCYJapCTBEHHBIM OpraHaM U OOIIIECTBEHHBIM OpPTaHU3AIUSIM.

«C npunsatueM 'K PCOCP 1964 rona 3aBemnianue ctajio 0COOEHHBIM aKTOM,
KOTOPO€ COCTaBJISIOCh B MCKIIOUMTENIBHO penkux ciydasx. [lpu cocraBieHuun
3aBelIaHUs, KOTOPOE JOMYCKalOCh TOJILKO B MUCbMEHHOM BHJIE, 3aBEIATEIb MOT
JUIINATH TIPaB Ha HACJIEACTBO CBOMX POJCTBEHHUKOB. Takke OH MOI' OTMEHUTh WJIH
COCTaBUTh HOBOE 3aBermiaHue. CyIIeCTBEHHO PaCIIMPUINCH MpaBa 3aBeIIaTesis: OH
MOT 3aBellaTh BCE CBOE MMYIIECTBO WJIM YacTh €ro (He HMCKIoYas MpeIMETOB
OOBIYHOM JOMaIIHEeH 00CTaHOBKU M 00MX0/a) JIFOOOMY JIUITY, KaK BXOJISIIINM, TaK

M HC BXOAAIIMM B KPYI' HACJICAHUKOB IIO 3aKOHY, a TaKXC IroCyaapCTBy HIIHA
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OTJIENIbHBIM T'OCY/IapCTBEHHBIM, KOONEPATUBHBIM M JIPYTMM OOIIECTBEHHBIM
opranuzanuam. HacneaHuku, B CBOIO O4epeab, MOTJIM OTKA3aThCsl OT HACJIEACTBA B
nosb3y rocygapersa uinu ropuandeckoro ymna. ['K PCOCP 1964 roma B wactu
HacJEe0BaHUs JIelcTBOBaN BILIOTH A0 npuHaTUs 3 yactu 'K PO B 2001 romgy»
[49].

B CCCP, npu 3akperieHHOM B Tpa)xJAaHCKOM 3aKOHOJATEIbCTBE MHCTUTYTA
3aBElIaHUs, MOMYJISIPHOCTBIO MOJIB30BAIIOCH HACIENOBaHUE MO 3aKOHY. COBETCKUE
IpakJlaHEe BECbMa PENKO IMOJIb30BAIIMCh HOPMaMU, PEryJUPYIOLINE HACIEI0BaHUE
10 3aBEIIAHUIO.

[Tocne pacnaga CoBerckoro coro3a, B Poccuu Havanuce nmpeodpa3zoBaHus BO
Bcex cepax KM3HU OOIIECTBA U TOCYJAapCTBA. DKOHOMUYECKHUE, TOJIUTUIYECKUE U
colaibHble  peopMbl  OKazaliu  BIUMAHME Ha (OPMUPOBAHHUE  HOBOTO
3aKOHO/IATENbCTBA, B TOM YUCJIE U B 00JIACTH HACJIEIOBaHUSI.

Cnenyer OTMETUTh, 4YTO MEPEXOAHBIM TNEpPUOJ MNPOUIWICSI BechbMa
IPOJOJIKUTEIHPHOE BPEMs, OOIIECTBO CTOJIKHYJIOCh C YCJIOBHUSIMHU, MPU KOTOPBIX
HOBOE€ 3aKOHOJATENIbCTBO €IIe HE CO3/IaH0, a CTapoe U3KUI0 ceOsi U HE MOTJIO
NPUMEHSTBCS B COBPEMEHHBIX  YCJIOBHSIX. JTOMY  CIOCOOCTBOBalia |
TEONOJUTHYECKOE NEPEYCTPOUCTBO TOCYAAPCTBA, MOCKOIBKY Irpa)KaaHe HE MOIJU
HAcJEeI0BaTh HMMYILIECTBO, OKA3aBIIEECS HA TEPPUTOPUM JIPYroro rocynapcraa
(obiBmIast Tepputropuss CCCP). Pemnts HekoTopbie MpoOJieMbl B JJaHHOW 00J1aCTH
OblIa NMpU3BaHa KOHBEHIIUS, BCTyNUBIIAs B cuity B Mae 1994 rona «KoHBeHIUs O
paBOBOM MOMOIIM M TPABOBBIX OTHOIIEHUSX IO Tpa)kKAaHCKUM, CEMEUHBIM U
YTOJIOBHBIM JI€JIaM» «KOTOpasi ONMPEAEIINIIA, YTO TPAXKIAHE KAXKIOTO U3 rOCYAapCTB
yieHoB CHI' B COOTBETCTBUMM C MPUHIMIIOM PAaBEHCTBA MOIYT HACIEIOBaTh
MMYIIECTBO WJIM IpaBa MO 3aKOHY WIH IO 3aBEIIAHUI0, HA TEPPUTOPUSIX JIPYTUX
ctpan, Bxoasmux B CHI', kak u rpaxkiane 3Tux crpas. B yacTu 3aBenianus MOXKHO
OTMETUTh, YTO YCIOBHUS €ro JAEHCTBUTEIBHOCTH ONPENEIUINCh CTPaHOM, Ha
TEPPUTOPUHU KOTOPOM OHO COCTABIISIOCH) [49].

Taxxe Bo3HMKan aucOamaHC MeEXAY CYObEKTaMU HACJIEACTBEHHBIX

Hp&BOOTHOI.HCHHﬁ, HacjaeaoaaTcjib OIrpaHUYMBAJICA B IIpaBaX IIPU pacCpeaciICHUU
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HACJICJICTBEHHOI0 MMYIIIECTBA, TaK, HECOBEPIIEHHOJIETHUE U HETPYAOCIOCOOHBIS
rpaXJaHe MOJydald 00s3aTelIbHYI0 JOJI0 B HACJEACTBEHHOM HMYIIECTBE, BHE
3aBUCUMOCTH BOJIM HACJIEI0IATEIS.

H.K. CemenoBa, cmpaBemJIMBO OTMEUYaeT, YTO «B HACTOSAIIMHA MOMEHT
HacyenoBaHue B PD mpoucXoauT B COOTBETCTBUM C TPEOOBAHUSAMU IOJIOKEHUI
Tpetbeld uyactu ['paxknanckoro kojekca P®, npunstoit B 2001 ropy.
HacnenoBannio 1o 3aBeniaHuid B 3TOM JOKYMEHTE IIOCBsIlIEHa TJyiaBa 62.
[TocBsienne 3TOMYy HMHCTUTYTY OTJEIbHOM TJIaBbl TOBOPUT O €ro ocoboi
3HauMMOCTH. [0 cpaBHEHUIO ¢ paHee NEHCTBOBABIIMMH JOKYMEHTAMH COBETCKOTO
nepuojga — 3TO0 HoBmiecTBO. Ilpu ToMm, uto Tperhss dacth 'K PO B unemom
OTJIMYAETCS TPEEeMCTBEHHOCThIO MO oOTHomeHuio kK ['K PCOCP 1964 rona,
HEKOTOpPbIC HOBIIIECTBA, KAaCaIOIIMeCs 3aBellannii, ObuTH caenansi» [49].

ITo cnoBam ux aBtopa Il. KpameHMHHHKOBA, «B COBMECTHOM 3aBECIIAHUU
CYNPYTH MOTYT PacCHOPSIUTHCS KaK COBMECTHON COOCTBEHHOCTHIO, TaK W JIMYHOMN
COOCTBEHHOCTBHIO KaXJ0ro W3 HuUX. [Ipym HamMumy Takoro 3aBemIaHus HE HYXHO
CHavajia JEeIUTh COBMECTHYIO COOCTBEHHOCTh, a 3aT€M peliaTh BOMPOC O
HACJIE/ICTBE U HaclleIHUKaX. MOXHO 3apaHee yKa3aTh - KOMYy, KAKOE UMYILIECTBO U
B KaKoi MOCJIeI0BATEIIbHOCTH MIEPEXOMIUT, ECIIM YMEP OAUH U3 CYNPYrOB WIH €CIU
yILIM 00a OAHOBpEMEHHO. Takue 3aBeniaHus MO3BOJIAT CHU3UTH YUCIIO CEMEHHBIX
KOH(JIMKTOB 110 MMOBOAY HacleacTBay [47].

Hctopudeckoe pa3BuUTHE 3aKOHOAATENIHCTBA B 0O0JACTH HACIEACTBEHHBIX
MPABOOTHOLICHUM MPOLLIO JJIWHHBIM IMyTh, HAa CTAHOBJIECHHE HOPM B JAaHHOU
o0nacTu okaszayno BiausiHWE U PuMckoe mpaBo, U JOTOBOPHBIE OTHOILLICHUS MEXKIY
rocyJapcTBaMu, U OCOOCHHOCTH OTEUECTBEHHOM wucTOopur. Bwmecte ¢ Tewm,
COBPEMEHHOE 3aKOHOJATEILCTBO OTINYAETCSI MHOTOTPAHHOCTBIO M CTPEMUTHCS K
OajlaHCy 3alUThl TPaB M 3aKOHHBIX MHTEPECOB CTOPOH B HACJEIACTBEHHBIX
IPaBOOTHOILICHUIA.

Kpome Toro, cneayer oTMETUTh, UYTO U3MEHEHUSI, BHOCUMBIE B TPAXKIAHCKOE
3aKOHOJATENBCTBO, CIIOCOOCTBYIOT aKTyalW3allud M COBPEMEHHBIM TEHCHIIMSIM

pa3BUTHS OOIIECTBA U TOCY1apCTBA.
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IIpaBoBasi OCHOBa HACJEIACTBEHHBIX NPABOOTHOLIEHWW HA COBPEMEHHOM
srane Oazupyercss Ha Konctutynum Poccuiickoit ®denepanuu, 4acTh TpPeThbel
I'paxxmanckoro xoxekca Poccuiickonn @enepannn, OCHOBBI 3aKOHOAATENBCTBA
Pocculickon @enepanuu 0 HOTapuare.

IIpaBo HacnenmoBanusi rapantupyercs Koncrutynuenn — Pocculickon
@denepanny U 3aKpEIUIEHO JTaHHOE IMPaBO B CT. 35, Tak Kak MPaBO HACJEIOBAHMS
Kacaercs 106010 rpaKJaHuHa. ['paxxpanckoe 3aKOHOIaTEIbCTBO
npenycMaTpuBaeT TMOpSIOK, (GopMy U yCIOBUS 3aKJIIOYEHHUS 3aBellaHus,
3aKpeIUIAIOTCS TpeOOBaHUS K HACeNoAaTeNll0 W HaclleIHUKaM, a Takke
OTIPEEINSIIOTCS MHbIE 0053aTeNIbCTBA, CBSI3aHHBIE C UCTIOJTHEHUEM, MPUHATUEM WU
VU3MEHEHNEM 3aBEIIAHUS.

KpoMe TOro, MHCTUTYT HACIIEIOBAHMS 3aTparuBacT W JAPYTHME OTPaCIU
IIpaBa, HaIlpUMeEp, HAIOIOBOE 3aKOHOJAATEIBCTBO, KOTOPOE ONPEAEISIET NOPAIOK U
CyMMY YIJJAYMBAE€MOM TOCYAApCTBEHHOW MOLUIMHBI MPHU MPUHSATUU HACIEACTBA,
OpU peaju3allid Mep [0 OXpaHE HacleACcTBa, a TakXKe, IpPU HanUMCaHUU
3aBEIIAHMsI, €ro OTMEHBl WIM HW3MEHEHMsS. 3aTparuBacTcs TaKKe CeMeHHOoe
3aKOHOJATENbCTBO, ¢uHaHCOBOE 3aKOHOATENbCTBO, 3eMENbHOE U
NpEeANPUHUMATENIBCKOE MpaBo. B TOW WM WMHOM CTENEHH, pa3jInyHbIE OTpaCiIu
IpaBa UCIIOJIB3YIOTCA JJIsl PEAIN3allii HACJIEICTBEHHBIX OTHOILLICHH.

Crenyer OTMETHUTh, YTO MEXKIYHAPOJHBIE JOTOBOPA M COTJIAILICHHMS, TAKXKeE
OKa3bIBAIOT BJIIMSHUE HA HACIEACTBEHHBIE MPABOOTHOIICHUS, MEXIY TpaxkaaHaMu
Takux rocynapcts. Hampumep, mexayHaponssiii gorosop Poccun m benopyccun
«MUHCKasi KOHBEHLMS O IPAaBOBOM IIOMOIIM M TNPABOBBIX OTHOLIECHUAX 10
IPAKJAHCKUM, CEMEHHBIM M YrOJIOBHBIM JejlaM» IPEAyCMATPUBAET IPABOBYIO
NOMOLb U 3aIIUTY IPAaB U 3aKOHHBIX MHTEPECOB IPak/laH CTPaH yYaCTHUL JAaHHON
KoHBeHIIMU. Hampumep, rpaxnane BmnpaBe oOpalaTbCs B CyaeOHblE MHCTAaHIUU
JAHHBIX CTpaH 3a BOCCTAHOBIICHMEM HApYIICHHBIX MpaB, IPU 3TOM OHU BIpPABE
VIUIATUTh TOCYJAPCTBEHHYIO NOIUIMHY OJWH pa3 HAa TEPPUTOPUU OJHOIO U3

roCy/IapCTB M MOBTOPHO HE OIIAUYMBAThH €€ 3a OAYy U Tyxke ycayry. CoBpeMeHHOe
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3aKOHOJATEIBCTBO MHOTHX CTpPaH 3aKpEruio TPUHIMIBI CBOOOMBI 3aBelIlaHUs,
JIEECTIOCOOHOCTH 3aBEIIATENS U COOJTFOICHHUS] HOTAPHUATBHBIX (POPMATTLHOCTEH.

CeromHs MHCTUTYT 3aBEIIAHUS MTPOIOJDKACT PA3BUBATHCS, YUUTHIBAS HOBBIC
COIMAJIbHBIE W TEXHOJIOTMYECKHE pean. B HEKOTOPBIX CTpaHax yKe HAYMHAIOT
BHEIPATHCS DJCKTPOHHBIC 3aBEIaHUs, YTO TPeOyeT aJanTaiuy CYMIECTBYIONTUX
IIPaBOBBIX HOPM K HOBBIM YCIIOBHSIM.

Ha npotsbkeHnn Bcell HCTOPUM MHCTUTYT 3aBEIIaHUs Urpajl ¥ IMPOIOKaeT
UIpaTh BaXHYHO pOJIb B PEryJUPOBAaHUHM  HACJICACTBCHHBIX OTHOIICHUH,
oOecrieynBas 3aBEIIATCIIF0 BO3MOXHOCTh BBIPA3HTh CBOKO TOCICAHIOI BOJIO H
CIIPABEIINBO PACIPEICTUTh UMYIIECTBO CPEIA HACIETHUKOB.

Takum o00pa3oM, HCTOpPUYECKOE CTAHOBJICHWE WHCTHTYTa 3aBEIIaHUs
MOKA3bIBAECT €r0 BAXXHOCTh M HEOOXOAMMOCTh B TIPABOBOW CHCTEME JHOOOTO
o0IIIeCTBa.

[Tormmanue STOrO TMporecca TOMOTaeT JIy4llle OIICHUTh COBPEMEHHOE

3aKOHOAATCIIbCTBO U IICPCIICKTHUBEI €I'0 I[&HbHCfIHIﬁFO pa3BUTHAL.

1.2 TloHsiTHE M CYIIHOCTH 3aBeIIAHUSA

B coorBerctBum co cr. 1118 I'paxkmanckoro koxaekca Pocculickoi
®deneparuu, 3aBeliaHue ONPEENsIeTCs Kak OJJHOCTOPOHHsIS caenka. HecMoTps Ha
TO, YTO 3aKOHOJATeNb JaeT O(PUIIMAILHOE ONpEAC/ICHUE MOHITHIO 3aBEIIAHMIO,
Y4E€HbIE B CBOMX TEOPETUYECKUX M3BICKAHMSIX BBICKA3BIBAIOT PA3TUYHBIE TOUYKU
3pEHUS M0 MOBOAY SIBJISETCS JIU 3aBEIIAHNE OJHOCTOPOHHEN CHEIKOM.

Hanbonee mHTEpECHBIM HaA HAIl B3TJIAJ, SBISICTCS HCCICIOBAHHE BHIHOTO
yueHoro H.C. PoxnaectBenckoro. Tak aBTOp B HECKOJIBKO MHOM PaKypCce CMOTPHUT
Ha 9TOT BOIIPOC: «CMEPTHIO JIMIIA TIpaBa M OOS3aHHOCTH (JUIsI JAHHOTO JIMIIA)
IpEeKpaaTcs BBUAY MPEKpalleHdus MMPaBOCIIOCOOHOCTH, ITOATOMY HHUKAKHUX
00s13aTeNbCTB TIepe] KeM Obl TO HA OBLIIO 3aBelIaTeNh Ha ce0s He OepeT u OpaTh He
MOkeT. B To ke BpeMs mpu KuU3HU TeM Oojiee OH He Oeper Ha ce0s HUKAKUX

00513aTeIBbCTB 110 INPUYNHE BO3MOXXHOCTH OTMCHBI WJIM HW3MCHCHHS 3aBCIIAHMA»

14



[46, c. 36]. Jlanusie monokenus, mo Muenuto C.H. PoxmecTtBeHckoro, He
MO3BOJISIIOT  OJTHO3HAYHO OTHECTH 3aBElIaHWe K OJHOCTOPOHHUM  CHEJKaM,
KOTOPBIE€ CO3/IAI0T 00sI3aHHOCTH JJIs Jiulia, coBepiubiiero ee (ct. 155 'K PD).

C.H. PoxnecTBeHCKHMI TmpemiaraeT CcyuTaTh 3aBemianue odepToil B

JBYCTOPOHHEH CJeNKe, a MPUHATHE HACIIEACTBA 0 3aBEIIaHUI0O — aKIETTOM, a B
[IEJIOM CUMTaTh TaKH€ OTHOUICHWSI ABYCTOPOHHMMM M JIOTOBOPHBIMH (JIOTOBOP
3aKJIIOYAeTCsl B ATOM Ciyyae IyTeM OOMEHa NMUChbMEHHBIMU JOKyMeHTamu). B
cBs3u ¢ naHHbM npenniokenreMm C.H. PoxknectBeHckoro cunraem He0OXOIUMBIM
3aMETUTD CIIEAYIOIIee:

— «OJIHOCTOPOHHHUUW XapakTep NpHAaeT cAeIke TOoT (akT, 4YTo s ee
COBEpIICHUS HEOOXOIMMO U JIOCTaTOYHO BOJICU3BSBICHUSA OJIHOM
CTOPOHBI, — 3TO TJIaBHBINA MPU3HAK OAHOCTOPOHHEW CHENKH, U B CIydae
C 3aBellaHueM OH, O0€3yCIIOBHO, TPUCYTCTBYeT. BO3HHKHOBEHHE
00s13aHHOCTE — OOCTOSATENBCTBO BTOPUYHOE, CIEIIKA BOBCE MOXET
MOBJI€Yh BOZHUKHOBEHUSI HE 0053aHHOCTEM, a TONBKO MpaBa. CUUTATh 10
3TOM MNPUYMHE 3aBCUIAHHUE HE COBCEM OJHOCTOPOHHEM CHEIIKOM
NPECTaBISIeTCA HELEeIecO00pa3HbIM;

— TMIOClIe CMEPTH 3aBelaTesisi y HaclelIHHWKa BO3HUKAET CYOBEKTHBHOE
IPaBo JJaXKe MPHU YCIOBUH, YTO OH €Ille HE YCIel MPUHATh HaclenCcTBO. B
JOTOBOPHBIX OTHOULIEHMSIX CYOBEKTHUBHBIE IIpaBa BO3HHMKAIOT IOCJE
NOJyyeHusl corjacus (IOcie akIenTa) BTOpPOW CTOPOHBI, a JO 3TOrO
MOMEHTa CYObEKTUBHOT'O MpaBa HE BO3HHUKAET. [JoroBOpHbIE OTHOIICHUS
MpEeAnoiaraloT Hajluyue ABYX CTOpOH (kak MuHUMYM). K momeHrty,
KOTJIa TOJIYYeH TaK HA3bIBAEMBIM «aKIIETIT» — TMPUHATHE HACIEICTBA,
TaK Ha3bIBaGMbI «O(EpeHT» OTCYTCTBYeT KaK CyOBeKT TMpaBa,
oOJagaomuii TPaBOCIIOCOOHOCTHI0 M JIEECTIOCOOHOCTHIO. 3aBelaTens
HET, KOMy Torja ajapecoBaH akuent? C KeMm 3akiro4yaercss J0roBop?»
[31].

JlaHHbIE MCCIIEAOBAHUSA, BBI3BIBAIOT CIIOPHI CPEAM IOPHCTOB, IMOCKOJBKY

HACJICACTBCHHLIC IIPABOOTHOIOICHHUA H 0e3 TOro OTJIWYAIOTCSA CIO0XKHOCTBIO H
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HEOJTHO3HAYHOCTHIO. BakHbIM © OOIIENpPU3HAHHBIM TMPU3HAKOM 3aBEHIaHWUS
ABIISIETCS. OAHOCTOPOHHOCTH CJHIENKH. 3aKOHOAATENh TMPH OSTOM CTPEMHUTHCA
yperyiaupoBaTh JaHHBIE MPABOOTHOLIECHUS TakuM 00pa3oMm, 4TOOBl HOpMa ObLIa
IpeeibHO MOHATHA CyOBEKTaM HACJIEICTBEHHBIM NMPABOOTHOLIEHUSM, BMECTE C
TeM, HEOOXOAUMO cOOJII0IaTh OajJaHC COXPAHEHUS MPaB U 3aKOHHBIX MHTEPECOB.
NMenHo mo3TOMy, OOJBIIMHCTBO YYEHBIX IOHMMAIOT 3aBElaHUE, Kak
OJJHOCTOPOHHIOIO CHIENIKY.
Emre ogHiM NpU3HAKOM 3aBelaHMsl SIBISETCS PacHOPsHKEHUE MMYIIECTBOM
¥ UMYILIECTBCHHBIMU TpaBamu 10 ciydaio cmeptd, B.M. CepebGposckuii [50]
YTBEP)KIAET, YTO TAaKOE paCIHOpsDKEHHE SBISIETCS XapaKTepHBIM IMPU3HAKOM
3aBemanus. JlaHHBIM PU3HAK OMpe/IeNsieT UMEHHO 3aBellaHne, TaKk KaK YKa3bIBaeT
UMEHHO Ha (akT cMepTu Hacienozareis. Ilpu sToM, 3akoHOJaTenb ONpenenser,
KakUM 00pa3oM JIOJDKHO COBEpPUIMTHCS 3aBELIaHHe, 3aKperyIeHbl TpeOoBaHMS K
JIMIly, COBEPILAIOLIETO 3aBellaHue, KOMIUIEKC MpaB M OO0sS3aHHOCTEH, HalpUMEp,
BO3MOKHOCTh HM3MEHUTh WJIM OTMEHHUTHh 3aBeniaHue. Kpome Toro, 3akoH
3aKpeIuisieT  IOpUAMYECKHE — TOCHENCTBUS  JJIi  CYOBEKTHOIO  COCTaBa
HACJIEZICTBEHHBIX TPAaBOOTHOILIEHUI.
3aBelllaHue UMEET MPaBO COBEPUIUTH JIULIO, TOCTUTIIEE COBEPILIEHHOETHS,
oOyafaroniee J1€eCriocCOOHOCTBIO, TPH  3TOM, pealu3alus TaKoW CHENKU
NPOU30UAET TOJBKO TOCJIE CMEPTH HaclenoaareNs Wid OyneT NMpU3HAH CyI0M
yMmepmiM. VIMEHHO OTKpBITHE HACIEICTBAa MOPOXKIAET MAacCCy HOPUIUIECKHX
MOCTIEICTBUI OTHOCUTENHFHO YYaCTHUKOB PACCMATPUBAEMBIX MPABOOTHOIICHUH.
CBo0o/1a 3aBelIaHMs 3aKJIF0YAETCS B CIEAYIOLIEM:
— Haclefo/aTeNb JUYHO OIpeNeNseT KPYr JIMi, KOTOPhIM 3aBelaeTcs
UMYIIECTBO, [TOCIIE CMEPTU HACIIEI0AATeNs;
— eClIi HacJIeJHUKOB HECKOJBbKO, TO HACJIENOoJaTelb ONpeiesseT JOIH
WIN pa3Mep TaKoro UMYIIECTBa;
— HacienojaTenb BIpaBe HE OCTaBIATh HMYIIECTBO HACIEIHHUKAM,

SIBJIIAIOIIUECA TAKOBBIMH 110 3aKOHY,
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— BKJIIOYHUTH B coJiepKaHue 3aBelaHus pacropsiKeHus,
MIPEAYCMOTPEHHBIC IPAKTAHCKUM 3aKOHO/IaTEIIbCTBOM;

— Hacje[oJaTellb BIOpaBe W3MEHUTH 3aBellaHuE B JI000€ BpeMsl WIH
OTMEHUTH €ro0.

EnuHCTBEHHBIM OrpaHWYEHHEM B CBOOOJIE HCIIOJHEHUs] 3aBellaHUs
SBJISIETCS ~ HOpMa  3aKOHOJATENbCTBA,  PErJaMEHTHUPYIOIIAs  MOJIyYEHUE
00s13aTeNTbHON JIOJIM UMYIIIECTBA HACIEAHUKAMU, KOTOPbIE MEPEUUCIICHBI B 3aKOHE
(HECOBEPILIEHHOJIETHUE JIETH YMEPILEro, €ro HETPYAOCIOCOOHbIE JETH, POAUTENH,
cynpyr). 3aBemarenh TakKe HMEET NIpaBO HE cooOmarh 00 M3MEHEHUU WU
OTMEHE 3aBELIAHHUS.

«I[Ipu 5TOM BO3HUKHOBEHHE TIpaB U 00SI3aHHOCTEH JIJIsl JIUII, ONpEeeIeHHbBIX
B 3aBCIIIAHUH, OTOJBUTACTCSI HA HEOIPEACICHHBIN CPOK, KpOME TOI'0, OHO CTaBUTCS
B HEKOTOpOH CTerneHHu moj comHeHue. Ecnum kTo-mmbo ykazaH B 3aBElIaHUU B
KauecTBE HACJICHUKA, TO TaKO€ OOCTOSTEILCTBO €Ile HE JaeT OCHOBAHWUM st
MOJIHOW YBEPEHHOCTH B BO3HUKHOBEHHUU M peaju3alliy TpaB U O00sS3aHHOCTEH,
BBITEKAIOIIMX W3 3aBellaHusa. Benp HaclenogaTento MPeaoCTaBICHO MPaBo
JUIIUTh HACJEACTBA OMNPENEICHHBIX MM JIMIl, 3TO MOTYT OBITh T€, KTO ObUIU
yKa3aHbl B 3aBEIIAHUH KaK HACIEeTHUKH. K MOMEHTY OTKPBITHUS HACIIEICTBA MOXKET
0Ka3aThCsl, YTO CITUCOK JIUII, TPETCHAYIONINX HA 00s13aTEeIbHYIO OO, TOCTATOYHO
BEJIMK, M TIOCJIE€ BBIJICICHUS W3 HACJIEACTBEHHOI0O MMYIIECTBA TOr0, YTO
IPUYUTACTCS TaK Ha3bIBaGMBbIM HEOOXOJAMMBIM HacCIEIHUKAM, HACIICIHUK I10
3aBEIIAHUIO TOJTYYUT 3HAYUTENIBHO MEHBIE, YeM 3TO MPEANnojarajioch IO BOJE
3aBeniarensi» [31].

NmenHo Hacnemonarenb ONpeNeNser Cyab0y HMMYIIECTBA, KOTOPOE
NPUHAJICKUT €My Ha MpaBe COOCTBEHHOCTH, MOCe COOCTBEHHONU CMepTHU. Takum
o0pa3om, Hacleao/1aTellb IAHUPYET HACTYIUICHUSI OMPEICICHHBIX HOPUANIECKUX
MIOCIJICJICTBUAN ISl HACJIETHUKOB M JIUI, KOTOPhIE UMEIOT MPaBO Ha 00S3aTEIHHYIO
JI0JII0 B HacieACTBEHHOM wmacce. CTOMT OTMETUTh, YTO 3aBELIAHHE — 3TO
JIOKYMEHT, B KOTOPOM OTpa)KaeTcsl BOJIA FpakJIaHWHA HA CIIy4yaid ero CMEpTH, MpHU

9TOM, JaTy HACTyIUICHHE JaHHOTO [opujadyeckoro (akra mpeayragaTh
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HEBO3MOXHO. BMecTe ¢ Tem, 3aBeliaHue SBISICTCS OMHOCTOPOHHEW CHCIKOW, B
CWITYy KOTOPOW, HACTYIJICHUE CMEPTHU HACJIEIOMATENs BJICUET 3a COOOM MPHHSITHE
WIH HETIPUHSATHE HACJIEACTBA HACIICTHUKAMH.

VY4yenple, uccnenyromuye MmpoOJeMbl HACIEIOBAHUS CXOIATCS BO MHEHHH,
YTO 3aBEIIaHNE HOCUT JIMYHBIN XapaKTep, UMEET HHANBUIYaTbHbIC OCOOCHHOCTH.

Ha nmannpiii npusnak oOpamator BHuManue A.M. Dpneneckuii u C.I1.
I'pumaeB [16, c. 31; 54] . D.A.AGamuH, oT™Meuas JaHHBIA MPU3HAK 3aBEIIaHMUS,
dbopMynHpyeT €ro CclIeAylImuM o0pa3oM: «3aBellaHue SBIAETCS CIEIKOM,
COBEPIIIAEMON TOJIBKO OAHHUM JIUIIOM, BBIPAXKAIOIIEH BOJIO TOJIBKO 3TOTO JIMLA U
COBEpIIAEMONM MM JIMYHO TOJIbKO B OTHOIICHHH JIMYHO JSTOMY JIHILY
npUHaJIexKaIiero umyiiectsa» [1, c. 3].

VY4eHbIe-IUBWIINCTHI B CBOE BPEMS TAK)KE YKa3bIBAIM HA JIMYHBIA XapakKTep
3aBEIIaHMs] KaK Ha HEOOXOAMMBI MNpU3HAK JUIsl TAKOM CHENKH. 3aBellaHue
MUIIETCS JIMYHO HACIIEI0/IaTeNIeM, 32 UCKIIFOYCHHEM CIIy4aeB, KOTIa JIUIO B CHITY
NPUYUH HE CIOCOOCH COBEPIINTHh W TOAMNKCATH JIMYHO JOKYMEHT. 3aBElIaHue
MUIIETCS] UCKIIOYUTENIHHO OT MMEHHU 3aBellaTelisi W BhIPAKAaeT CBOIO BOJIO IO
PacCIOpsKEHHUI0, MPUHAIICKABIIIUM €MY UMYIIIECTBOM.

Taxxe BaKHBIM TPU3HAKOM 3aBEIAHMS SIBIIAETCS TalHA 3aBEIllaHUs, OHA
3akpersieHa Ha ypoBHe Kouctutymuu Poccuiickoit denepanuu u Bo3naraer Ha
HOTapuyca 00s3aTeNbcTBAa IO COXPAHEHUIO COACPKAHUS  COCTaBJICHHOTO
3aBemranusa.  CremyeT TMOMYEPKHYTh, 4YTO HE TOJNBKO HOTapHyC HeceT
OTBETCTBEHHOCTH IO COXPAHEHHIO TAWHBI 3aBEIIaHUs, HO U APYTHUE JINIA, KOTOPBIC
B CWJIy HCIOJNHECHUS TMPOPECCHOHATBHBIX (QYHKIIUH y3HAIM O COJEpKaHUHU
copemanus. Hanpumep, 3To MOXKET OBITh IEPEBOTUNK WITW UCIIOIHUTEI b, KOTOPBIT
BHOCWI JaHHBIE B eauHyl0 HuH(popmanmoHHyr cuctemy. OmHako, He Oyner
SABISATHCS (DAKTOM pPACKPBITUS TaWHBI HACJIENCTBA TPH OTMEHE 3aBEIIaHHs U
BHECEHHUE JAHHBIX B €AUHYI0 UH(OPMAIIMOHHYIO CUCTEMY.

Htorom paccMarpruBaemMoro BOIpOCa CUATAEM TO, YTO 3aBEIIAHUE SIBIISECTCS

OI[HOCTOpOHHGﬁ C,ZICHKOfI, TAC BBIPAXKACTCA BOJIA HACICAOOATCIIA ITOCJIC CMCPTH
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OTHOCUTEBHO  CyAbObl NpHHAIISKAIIEr0 €My HMYIIeCTBA Ha  IIpaBe
COOCTBEHHOCTH.

B 3akmroueHwm HAcTOSAIIEH TJaBbl BaXHO OTMETHTh, UYTO 3aBEIIaHHC
SBIISIETCSI  FOPUAMYECKUM JOKYMEHTOM, ITOCPEICTBOM KOTOPOTO 3aBeliaTelb
pacmopspKaeTcss CBOMM HMMYIIIECTBOM Ha ciaydaid cBoeil cmeptr. OHO BBIpakaeT
MOCJICTHIOIO BOJIIO 3aBEIIATENII U UMEET IOPUIUYECKYIO CHITY TOJIBKO TOCIE €ro
CMEPTH.

[IpaBoBasi mpupoaa 3aBelIaHMs 3aKIIOYAETCS B TOM, YTO 3aBEIIAHUE - 3TO
OJTHOCTOPOHHSISI ClIeJIKa, KOTOpasi HalpaBjieHa Ha repeavyy UMYIIECTBEHHBIX TPaB
U O00s3aHHOCTEN HACIeJHUKAM. OJTO O03HA4aeT, 4YTO OHO TPeOyeT TOJIbKO
BOJICH3BSIBJICHUS 3aBEIIATENIS U HE 3aBUCHUT OT COTJIACHS JPYTUX JIHII.

JUis mpu3HaHUs 3aBEIIAHMs JEHCTBUTEIBHBIM HEOOXOAUMO COOJIIOICHHE
psAna IOpUANYECKMX TpeOOBaHMA, BKJIIOYAs JCECIIOCOOHOCTh  3aBEIIaTeds,
cobmonenre GopMbl 3aBeliaHus (HampuMmep, HOTAPUAIBHOE YIOCTOBEPEHHE), a
Takke CBOOOMA 3aBellaHUs, YTO TMOAPa3yMEBAeT OTCYTCTBUE [ABJICHUS WU
MPUHYXJICHUS CO CTOPOHBI TPETHUX JIHII.

3aBeniaHue TakXKe CIYKUT BaXKHBIM HWHCTPYMEHTOM B PETrYIUPOBAHUU
HACJIC[ICTBEHHBIX  OTHOILIEHUW, TO3BOJISAS  3aBEIIATENI0  CaMOCTOSATEIHHO
OTPEENNTh, KOMY U B KaKUX JOJISIX MEPEHIeT ero MMYyIIECTBO. DTO IMO3BOJISET
MUHUMH3UPOBATh TOTCHIMAIBbHBIC KOHQIUKTBHI MEXKIYy HacACAHUKAMHU |
o0ecreunTh CIpaBeIJIMBOE pacipeieiieHne HacleCTBRa.

3aBeniaTenb UMEET MPaBoO B JIF0OOE€ BpeMs M3MEHHUTh WU OTMEHUTH CBOE
3aBENIaHNe, COCTAaBMB HOBOE 3aBCIIAHWE WIH OTACIbHOE pPACHOpsIKEHHE 00
OTMEHE. DTO MOJYEPKUBACT IUHAMUYHOCTh M W3MEHUHMBOCTH 3aBEHIATEIBHBIX
pACTIOPSIKEHUM.

OTH BBIBOBI MOAUYEPKUBAIOT KIIFOUEBBIC ACTIEKTHI 3aBEIIAHMS, €r0 IPABOBYIO
3HAUUMOCTh M (YHKIMU, a TakXKe AakKIeHTHPYIOT BHHMAaHHME Ha TIpaBax H
00s13aHHOCTSIX 3aBeliaTelii B TMPOIECCE COCTABIEHUS, W3MEHEHUS U OTMEHBI

3aBCIIaHMA.
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I'maBa 2 XapakTepuCTHKA YCJOBHH W NOC/IEICTBUHII H3MEHEHUS] H

OTMECHBI 3aBCIIIaHUA

2.1 TlousiTHe W npaBoBbI€¢ IIOCJICACTBUA HU3MCHCHHUS M OTMCHDI

3aBCIIaHUA

Kak Obuto OoTMedeHO BbINlIE, 3aBellaTelb HMMEET IMpaBa M OOS3aHHOCTH,
cratbst 1119 I'paxxmanckoro koaekca Poccuiickonn @enepannu periaMeHTUPYET
paBoO 3aBellaTeNsi OTMEHUTh WM W3MEHUTh HAIMMCAHHOE pAaHEEe 3aBElIAHHE B
m000e Bpemsi 0e3 00BICHEHHs] OCHOBAaHUN U OOCTOSITENBCTB MOCTYKUBIITNE TAKUM
nevctBusM. Crneayer Takke OTMETUThb, 4YTO 3aKpEeIUIEeHWE Takoro ImpaBa 3a
HacJIeloIaTeNIeM, pealiu3yeTcs MPUHITUIT CBOOOIbI COBEPIIICHUS 3aBEIIaHMUS.

«bonee Toro, camo mMpaBoO Ha HEMOCPEJICTBEHHO HM3MEHEHHUE JIMOO OTMEHY
3aBEIIaHMs OCYIIECTBIISIETCS TakXKe B paMKax NpPaBOMOYUs COOCTBEHHUKA I10
pacHoOpsDKEHHI0O  CBOMM — MMYILECTBOM, KOTOpPO€  TMO3BOJSET  3aBEIATEeNIo
pacropsAuThCS HACIEICTBEHHBIM UMYIIIECTBOM 110 CBOEMY YCMOTPEHUIO» [5].

3akoHOJATENb MPEIYCMOTPET BO3MOXXHOCTb, COBEPIIATH 3aBEUIATEIEM
M3MEHEHUE 3aBEIaHMs] B YACTU WJIU B MOJTHOM 00BbEME.

[Ipy M3MeHeHHH 3aBelaHusl B MOJHOM OObEME, 3aBEllaTellb U3MEHSET He
TOJIBKO KPYT HACJIEIHUKOB, HO U KPYT MPUHAJICKAIIETO €My UMYIIIECTBA.

«I3MeHeHre 3aBelllaHusl B YacTH, MPEACTaBISET cO00W M3MEHEHHE 0o
COCTaBa HACJEOHUKOB, HAapUMEp, BO3MOXKHO HUCKIIFOUEHUE OJIHOIO HACIICIHHKA
WIM 3aM€Ha €ro ApyruM JuloM. M3MEeHEeHHEe MOXKET KacaTbCs HACIEICTBEHHOTO
UMYIIECTBA, IPU KOTOPOM IPOUCXOJUT CMEHA KOJMYECTBEHHOIO COCTaBa
UMYIIECTBA B CTOPOHY yBEIWYEHUsS WM yMeHbleHus. [lpu wu3MeHeHuu
3aBEIIaHUS BO3MOXKHBI KOPPEKTHUPOBKHU pa3MEpOB JOJIEM HMYIIECTBa IO
OTHOILICHUIO K HACJICTHUKAM.

Ha mnpaktuke 3adacTyro Tpaxmane - Oyaylmue HACIETHUKH CUYUTAIOT
poLeaypy OTMEHBI WM W3MEHEHMS 3aBEllaHWs, HE3aKOHHOW, HapylIalolled HhxX

UMYIIECTBEHHBIC TIpaBay» [21].
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B HayuHoli saureparype M HUPPOBHIX HHGOPMAIMOHHBIX HCTOYHHKOB
OTMEYAETCsI, YTO HACICI0ATEIH BEChMa YacTO MOIb3YIOTCS MPUHIUIIOM CBOOOIBI
COBEpIIICHHS 3aBEIaHNs B YaCTH U3MCHEHHUS COCTaBa HACICIAHUKOB M U3MCHEHUS,
Kacaroluecst 1oJield HaclieyeMoro UMYIIECTRa.

«B coorBerctBum co cr. 1130 [I'paxmanckoro komekca Pdy» [15]
«3aBemareib, B COOTBETCTBUU C MPHUHIMIIOM CBOOOIBI 3aBEIaHUs, BIPaBE
OTMEHHWTb WJIM H3MEHHTh (B TOM YHCJIC JOMOJHHTH) COCTABJICHHOEC MM paHee
3aBelllaHue B JII000C BpPEeMs IOCJIC €ro COBEPIICHHS W IMPH 3TOM HE 00s3aH
yKa3bIBaTh MPUYHUHBI €M0 OTMEHBI HJIK U3MEHEHUs [2].

Jlymaercsi, 4TO M3MEHEHHE 3aBEIaHWs - STO HE TOJBKO peaTu3alius
OPUHIMIIA CBOOOABI B TPakIaHCKOM 000pOTe, 3TO €Ie W HE3aBHCHMOCTh
HACJIEI0IaTels OT KaKOro-JIM0O JIMIIA, KOTOpas 3aKII0YaeTcsl B JIMYHOM KeJTaHHH
3aBeliarelsi M3MEHATh MIM OTMEHATh 3aBellanue. Haciemomartenro  HeT
HEOOXOUMOCTH TOJIy4aTh pa3pellcHHe Ha U3MCHCHHE WM OTMEHY 3aBellaHus,
JIAHHBIC JCUCTBUS 3aBUCAT UCKIIOYUTEIBHO OT €0 )KeTaHMs.

Crenyer OTMETHTh, 4YTO «OTMEHA 3aBEHIAaHMs TPEANOJaraeT IOJHOEe
NpeKpaiieHiue JeHCTBUS paHee COCTABICHHOrO 3aBelIaHMs. A HW3MCHCHHE
3aBCIIaHUs  XapaKTEPH3YyeTCsl MpEKpallleHueM JIMOO HM3MEHEHHEM  TOJIBbKO
OTACTBHBIX PacIoOpsHKEHUI TpebIayIero 3asemianus» [30].

B cinydae OTMEHBI 3aBellaHMs MPOUCXOAMT yTpaTa IOPHIMYECKOH CHIIBI
TAKOTr0 3aBEIaHMs, TEM CaMbIM HACJICI0AaTellb OTKAa3bIBAETCS OT paHee MPUHATOrO
pelIeHNs B OTHOIIEHHH CBOETO UMYIIECTBA IO CAYYar0 CMEPTH.

«[Tox u3MEeHEHHEM 3aBEIlaHus B HACTOSIIEE BPeMs 3aKOHOIaTeIb ITIOHUMAET
OTAEIbHBIC PACIOPSHKEHHSI HaCIeAOoAaTeNs, IMepepacipeaeisaione MpaBa M
0053aHHOCTH HACJCIHUKOB JIMOO WX HACJICACTBCHHBbIC M0iHU. [IpoaHanu3upyem
0003HAaYCHHBIC MTPABOBBIC HHCTUTYTHI OoJiee neTaabHO» [38].

«3aKOHOIATENILHO OMPEIEIICHO JIBa CIIOC00a OTMCHBI 3aBEIaHHS.

[TepBhIit cmocobd — 3TO mpsMas OTMEHA, TO €CTh 3TO BIIOJHE OJHO3HAYHBIC
yKa3aHHs HACJIeA0aTess 00 yTpaTe IpUIMUECKON CHITbI paHEEe COCTABJICHHOTO UM

3aBCIIaHUA.
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[Ipu 5T0 TIpsiMasi OTMEHa 3aBElIaHUs TAK)KE MOXKET PEeaIu30BLIBATHCS B JIBYX
dbopmax:

— IpsiMasi OTMEHA MPEXKHUX PACTIOPSKEHUN B HOBOM 3aBEIIaHUN;

— TpsiMasi OTMEHA IyTeM O(pOPMIICHHUS CIIEIIUATLHOTO JOKYMEHTA.

B naHHOM ciydae MpaBOBBIM CIIEICTBUEM IOCJIEIHEro AeHCTBHUS Oyaer
SIBJISITHCSL HACJIEIOBAHUE TI0 3aKOHY.

Bropoii cmoco6 oTMeHbI 3aBemanus - KOcBeHHass oTMeHa. I1oj KocBeHHOMH
OTMEHOM MOHHUMAETCSI COCTABJIEHUE HOBOT'O 3aBEILLAHMs, OTMEHSIOUIErO MPEXKHEE,
0e3 HemocpeACTBEHHOrO YKa3aHWs Ha JaHHbIM (akT. B ykazaHHoil curyanuu
COJZIEp’KaHME HOBOI'O 3aBEIIAHUS HAIMPSMYIO MPOTUBOPEUYUT PaHEE COCTABICHHOMY
Y TI0O3TOMY 3aKOH OTJAeT €My MPEUMYIIECTBO UCXO/ISI U3 BPEMEHHU COBEPIIICHUS.

CnocoObl UI3MEHEHUS 3aBEIIAHUS:

— U3MEHEHHWE COCTaBa HACJIEIHUKOB (Hampumep, Jao0aBiieHHE JUOO
yAaJIeHue KOro-1u0o 13 MPeTEeHICHTOB Ha HACJIEICTRO);

— TiepepacnpeiesieHre HacleCTBEHHBIX MPpaB U 00s3aHHOCTEN (Harpumep,
YBEIUYEHHUE JMOO YMEHBIICHHE [OJIM KOro-NuOO U3 HACIEIHUKOB,
oOpeMeHeHue npuoOpeTEeHUs UM HACJIEJCTBEHHBIX npas
JOTIOJTHUTEIIBHBIMU YCIIOBHSMH U Ap.)» [35].

«[Ipn m3meHeHnn 3aBelaHusl JTHUOO COCTABICHWH HECKOJIbKUX 3aBEIaHUM,
HE3aBUCUMO OT MX KOJMYECTBa, [JEWCTBYET MPUHLUI COJEPKATEIbHON
COMOCTaBUMOCTH 3aBEIIATEIbHBIX PACIOPSIKEHUM, TOIPa3yMEBAIOIIHI MO CO00i
MPOBE/ICHUE CPABHUTEIIBHOTO aHAIM3A MTOJIOXKEHHI 3aBemanuiiy [33].

«Tak, rpaxxaaHuH BIIpaBe B OJIHOM 3aBEIIaHUU 3aBeliaTh peOCHKY Jady, a B
JPYroM 3aBElIaHUU OINpPeJeIuTh, YTO KBapTupa OyAeT MPUHAJIEKATh CYIpYre.
Takum 00pa3oMm, HaclienoiaTelb BIpaBE HAMUCATh HECKOJbKO 3aBElIaHUN, B
KOTOPBIX OMpPEAeNsieT KPyr HaCJIEAHUKOB M UMYIIECTBA, KOTOPhIE HACIEAYIOTCS B
Clly4yae CMEpPTH Haclie10aTesl.

Ha mpakTthke MOryT TpOM3OWTH cllydad, MPH KOTOPHIX JBa W Oosee
3aBEIIAHUN MTPOTUBOPEYAT APYT APYry B Kakou-To yactu. Hanpumep, 3aBemarens

YKa3all B 3aBCIIaHHWHM, YTO BCC HMYIICCTBO 3aBCIIACTCA AO0YCPHU, 4 B APYIOM
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3aBEIIAaHMKM yKa3aJl ChIHAa, KaK EIWHCTBEHHOTO HaciieqHuka. Ilo wucreueHun
HENPOJOJDKUTEIHPHOTO BPEMEHH, 3aBellaTelh OTMCHIJI IIOCIICIHEE 3aBellaHue,
TakKuM 00pa3oM, OTMEHA 3aBEHIaHUs BIEYET 3a COOOM OTMEHY MpEeAbIaymero. A
HACJICTHUKH OCYIIIECTBAT HACJICOBAHHE 110 3aKOHY» [24].

Ha mpakTuke BO3MOXXHO BOCCTAaHOBJICHHE PaHEE W3JAHHOTO 3aBCIIaHUS B
ciIyJae, €CJIM TaKOM JOKYMEHT ObLT U3/IaH C HapylIeHWEM 3aKOHOIATEIbCTBA JTHO0
OB IPU3HAH HEICHCTBUTENBHBIM B CHITY PELICHUS Cy/Ia.

«Crnenyer OTMETHUTb, YTO OTMEHA WJIM U3MEHEHHE 3aBEIaHus MPOU3BOIUTCS
TEME K€ Ccrocobamu, KOTOpbIE MPETYCMOTPEHBI Il HANMCaHUs 3aBellaHUs
(HOTapuabHOE YIOCTOBEPCHHE, YIOCTOBEPEHHIE KOHCYIIOM)» [24].

Takum 00pa3oM, «3aKOHOAATEIh MPHUIAET OOJiee BECOMOE HOPHUINYECKOE
3HAUCHWE JaHHBIM BHUJAM 3aBEIIATEILHBIX pACIOpPsDKCHWH B CHIy Oolee
JETATBHON TIPOLEeayphl WX O(GOPMIICHHS W 3HAYMMOCTH CTaTyca JOJDKHOCTHBIX
JIWII, COBEPIIAIOIINX YOCTOBEPUTEIHLHYIO HAITUCHY [23].

«OIHUM W3 HOBOBBEICHUH SIBIISIETCSI COBMECTHOE 3aBellaHue Cynpyron. U
3l1eCh BaXKHOM MPOOJIEeMOM, CBSI3aHHOM C  JBYXJTAlHBIM  HCIIOJTHEHUEM
COBMECTHOTO 3aBEUIaHUsl CYNPYroB, SIBISETCS NpoOJieMa OmpeeseHus: mpeesion
OTMEHbl COBMECTHOT'O 3aBEIIAHMsI WU COBEPIICHUS IMOCIEAYIOIIET0 3aBEIIaHMs
NEPEKUBILIUM CYIIPYTOM.

B cinywae, korma ob0a cympyra JKMBBI, M HCIOJHEHHE COBMECTHOTO
3aBEIIIAHUS HE HA4yajaoCh, Ha OCHOBaHMM NMyHKTa 4 cratbu 1118 I'paxkmanckoro
koaekca P® yr060# u3 Cynpyros BIpaBe BO BCIKOE BPEMS OTMEHHUTH COBMECTHOE
3aBElIaHNEe WM COBEPIIUTh TOCIEAYIOIIee 3aBerianue. B paccMOTpeHHOU
CUTyall¥ JTI000OW W3 CYMPYroB MOXET OTMEHUTh BCE COBMECTHOE 3aBeIaHUe
IIEITUKOM.

Ho kak ObITh B cHTyaluu, KOT/ia WCIOJHEHHE 3aBEUIaHUS YK€ Ha4daioCh
1oCJie MOMEHTa OTKPBITHSI HACJEICTBA, CBSI3AHHOTO CO CMEPTHIO TIEPBOrO W3
cynpyroB? B kakux mpezenax coxXpaHsieTCs y MEPEKHUBIIEr0 CyINpyra mnpaBo Ha

OTMCHY COBMCCTHOI'O BaBeIHaHI/I}I?
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Bunutcs 1Ba BO3MOXKHBIX BapuaHTa TOJIKOBAHHUS 3aKOHOJATEILCTBA IPHU
OTBETE Ha IMOCTABJICHHBIC BOIIPOCHD» [35].

B nepBom cnydae, OTMEHAa MEPEXHUBIIMM CYIPYrOM COBMECTHOI'O
3aBEIIaHMs B MIOJTHOM O0BEME WU B 4acTH BO3MOXKHO. HO B 3TOM citydae BUIUTCS
npobsieMa, OpH KOTOPOM JpYrue HACIEIHUKU YK€ BCTYNWIM B HAcJEICTBO.
Hacnennuku yrpaunBaroT npaBo Ha HACJIEIyEeMOE UMYIIECTBO?

W3MeHeHre COBMECTHOTO 3aBEHIaHUs OJHUM M3 CYNPYroB, KOTOPBIN
HEPEKUIT APYroro, BO3MOXKHO TOJIBKO B YaCTH, KOTOPasi HE UCTIOTHEHA.

«[Ipu momoOHOM BapHWaHTE TOJIKOBAHUSI UCKIIOYaeTcs IpoljeMa BO3BparTa
HACJIEICTBEHHOI'0 MMYIIECTBAa OT BCTYIHMBIIMUX B HACJIEICTBO HACJIEAHHUKOB IIO
COBMECTHOMY 3aBEIIaHUIO CYNPYTrOB, IPU3BAHHBIX K HACJIEIOBAHUIO TIOCIE CMEPTH
nepBoro cynpyra. Kpome toro, nogoOHbIii BApUAHT BBITJSAIAT 00JIE€ STUYHBIM 11O
OTHOLIEHUIO K TMOCJIEIHEH BOJe CyNpyra, yMepLIEero NepBbIM, YTO B
HACJICJICTBCHHBIX OTHOIICHHUSIX HEMaIoBaXXHOY [36].

[Ipunumass Bo BHuMaHue cT. 453 I'paxmanckoro kojekca Poccuiickoi
®denepanid HEOOXOAMMO OTMETUTh, UYTO «IIPABOBBIEC MOCIEICTBUS JTOCPOYHOTO
HpeKpalieHus J0roBopa UMEHHO Ha Oyayiiee BpeMs» [15].

Tak, cornacHo yHKTy 3 ctaTbu 453 I'paxkaanckoro koaekca P «B ciydae
pacTOpKEeHUsl JOroBopa 00s13aTelNbCTBA CUUTAIOTCS MPEKPAIICHHBIMH C MOMEHTa
3aKJIIOYEHUS] COTJIAIIEHUsI CTOPOH O PAcTOPKEHUHU JI0roBOpa, €Ciau hHoe He 12
BBITEKACT W3 COIVIAIICHUS WM XapakTepa W3MEHEHHUS JIOroBopa, a IMpu
pacTOpKEHUM JA0roBopa B CyA€OHOM NOpAJIKE - C MOMEHTa BCTYIUIEHUS B
3aKOHHYIO CHJIy pEIIEHHUs CyAa O pacTopskeHuu nporoBopa. CoriacHo alzaiy
nepBoMy nyHkTa 4 cratbu 453 I'paxnmanckoro kojgekca PD cTopoHbl HE Blpase
TpeOOBaTh BO3BPAIEHUS TOTO, YTO OBUIO MCIIOTHEHO WMH IO 00S3aTEIhCTBY 110
MOMEHTa PAaCTOPKEHHUS JIOTOBOpPA, €CIIM MHOE HE YCTAHOBJIEHO 3aKOHOM WU
COrIaleHUEM CTOpon» [42].

«K' coxaneHnuto, CKymocTb HOPMATHBHOI'O PEryJIUPOBAHUS COBMECTHOTO

3aBClIaHUA CYIIPYIrOB B pasaciic \% ((H&CJIGI[CTBCHHOG IIpaBo» Fpa)KI[aHCKOFO
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Kojekca P® He comepKUT MpsSMOro OTBETa Ha BOMPOC O Tpejaesiax OTMEHBI
NIEPEKUBIITUM CYIPYTrOM COBMECTHOTO 3aBEIlaHus cynpyros» [38].

Takum o00pa3zoM, MbI TpeAmnoyiaraeM, 4YTO HCIOJIHEHHOE 3aBelllaHuEe HE
MOJKET OBITh OTMEHEHO, €CJIA HACIEAHUKN JOOPOCOBECTHO BCTYIHIIHA B HETO.

Ha Bompockl, cBsSI3aHHBIE ¢ OTMEHOM 3aBElIaHUsl MEPEKUBIIUM CYIPYTOM,
3aKOHO/ATENb YETKOrO OTBETA HE JIAET, CJIEA0BATEIbHO, BO3HHUKAIOIINE CIOPHI B
JTAHHOM JIMara30He pa3peiarTcs B CyIeOHOM MOPSIKE, C y4€TOM BCEX JOBOJIOB U
JI0Ka3aTeJIbCTB.

JanHyo mpoOjeMy BO3MOXHO pEIIUTh NyTeM W3MEHEHHUS HOPMBbI
3aKOHOJATENbCTBA, PETYIHPYIOUIEe OTMEHY 3aBEIAHUs TMEPEKUBIIUM CYNPYTrOM
no aHajgoruM 3apyOexxHoro ombiTa. Hampumep, onpenenutrh npaBoO Ha
00sI3aTE€NIbHYI0  JIONIO, Jlak€ €eCIM B  3aBCIIAHUM  YKa3bIBaeTCsA JPYyroe
pacnpenenenue. Takum oOpa3om, MNPOU3OHIET 3alMTa NpaB W HHTEPECOB
NEPEKUBIIETO CYNPYTa.

B nrobom ciywyae, mpu OTMEHE 3aBEIIaHUS WM W3MEHEHUS 3aBCIIaHUs
BO3HUKAIOT IOPUAMYECKHE TMocieacTBus. Kak yxke oTMedanoch BbIIIE, B
coorBercTBUM co cT. 1130 I'paxkmanckoro koxaekca Poccuiickoii dexnepanuu,
3aBelIarensb B JII000€ BpeMsi, pyKOBOACTBYSChH JINYHOW MHUIIMATUBOW U MOTHBaAMU
BIIpPaBE U3MEHUTH WJIM OTMEHUTH 3aBEIllaHHUE.

«I3MeHUTH 3aBeliaHue OH MOXKET KaK MOJHOCThIO, TaK U B KaKOU-JIMOO €ro
YacTH, HaAlpUMEp, U3MEHUTh COCTaB HACJICHUKOB JHOO JOJIF0 HACJIEIyeMOro
umymecTBay [12].

B nHayuHOil nMTeparype yYe€HbIE IOPUCTBI  BBIICISAIOT  HECKOJIBKO
MOCJIEICTBUIA W3MEHEHHUs 3aBEIllaHMs, HANpUMEpP, €CIM U3MEHEHHUs 3aBEIlaHMs
KacaroTCsl COCTaBa HACJEIHUKOB U UMYIIIECTBA:

BO-TIEPBBIX, TOCIEJACTBUSI MOIYT KacaTbCsli HACJIEAHUKOB, €CIIM OHU
UCKJTIOYAIOTCS U3 3aBEIIaHUs WU J00ABISIOTCS HOBbIE HACIICIHUKHY;

Bo-BTOphIX,  3aBemiarenh ~ MOXET  M3MEHUTh  JIONM  MMYIIECTBa,
NPUXOAUBIIMECS Ha HACIIETHUKOB;

B-TpeTBI/IX, 3aBCHIATCIIb BIIPpABC H3MCHHUTL COCTAaB MMYIICCTBA.

25



Takum  o0pa3om, 3aBemiaTenb peaiu3yeT CBOE€ NPaBo  CBOOOABI
BOJICU3bSIBIICHUS.

Cnenyer oOpatuTh BHHMMaHUE Ha TOT (haKT, 4YTO, €CIU «COAEpKaHue
MOCJIEAYIONIETO 3aBElIaHusl BKIIOYAET PacHopsHKEHUs, 00beM U COCTaB KOTOPBIX
paBeH nMOO TPEBHIIAET O0BEM W COCTAB PACTOPSHKEHUN TEPBOHAYAIBLHOTO
3aBeIaHus, MPEKHEE 3aBEIIaHNEe CIUTACTCS OTMEHEHHBIMY [45].

B cinywyae oTmeHBl HaciemogareneM B JANbHEHIIEM W IOCIEAYIOIIErO
3aBEIIaHMsl FOPUINYECKas CUIIa MIPEKHEr0 HE BOCCTAHABIIMBAETCSI.

«B ciyyae HeeHCTBUTEIBLHOCTH MOCIEAYIONIETO 3aBEllaHus HaclieI0BaHuE
OCYIIECTBIISCTCS] B COOTBETCTBHU C MPEXKHUM 3aBemanuem» [20].

B coorBerctBun ¢ I'paxmanckum koxekcoMm Poccuiickon Penepaumu,
«OTMEHa 3aBellaHus B CWIY COCTaBJICHUSI HOBOI'O 3aBELIAHUS  SIBJISICTCS
OKOHYaTeNbHBIM BapuaHToM. KpoMe Toro, eciiv 3aBeniaHue OTMEHEHO BCJIC/ICTBUE
HAIMlMCAHUS HOBOT'O 3aBElIaHUs, a BIIOCJIEACTBUM OTMEHEHO 3aBellaTelIeM, TO
IIepBOE 3aBelaHKe He BOCCTaHaBIUBaeTcs» [15].

«Hanpumep, rpaxaanun AnekceeB B 2011 r. cocTaBun 3aBellaHle Ha BCE
NpUHAJIeXKAIlee eMy UMYIIECTBO B MOJb3y rpaxkaannHa MBanosa. B mapre 2012
I. UM COCTaBJICHO 3aBEIllaHUE TaK)X€ Ha BCE UMYILECTBO B MOJb3Yy I'PAKIAHUHA
[TerpoBa. B ampene 2012 r. AnekceeB OTMEHUJ 3aBelllaHue B Mojb3y llerposa,
COOTBETCTBYIOIINM PACTIOPSIKCHUEM.

B nmanHOM ciywyae 3aBeliaHWe, COCTaBJIEHHOE B TMOJb3y lIBaHOBa, He
CUMTAETCS BHOBb BCTYNUBIIMM B cuily. OHO ObUIO O€CIOBOPOTHO OTMEHEHO
3aBellanueM B noib3y llerpoBa. B cnoxkuBmiencs cuTyauuu K HACIEAOBAHUIO
OynyT mpu3BaHBl HACICIHUKH TpakIaHWHA AJieKceeBa IO 3aKOHy, a TMpu
OTCYTCTBUU TAKOBBIX UMYIIECTBO OYAET CUUTATHCS BBIMOPOUHBIM.

JlanHas To3uIMs 3aKOHOJATENST OOBACHAETCS KaK pa3-Takd TEM, YTO, cam
HacJIelolaTellb HE3aBUCUMO OT KaKUX-JTHMOO TPUYMH MOXKET KapAUHAIBHO
HU3MEHUTH CBOE 3aBeIlaHue B J1000¢ BpeMs» [44].

«[Ipu 3TOM HM COIIaCOBBIBATh, HU TeM 00Jiee U3BEUIATh JIHII, KOTOPbIE ObLIN

YIIOMSIHYTHI B TIPS)KHEM 3aBEIIaHUM, HACIeA01aTelb He 00s3an» [13].
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B cmywasx, xorma 3aBelmlaHWe TPHU3HAHO HEACHCTBUTENBHBIM, TO
HeoOXonuMo obparutbess K cT. 167 wactu mnepoii 'K P®, B koropoi
pacKphIBalOTCS ~ KaK  pa3-Takk  OOIME  TIOJOKEHHS O  TOCIEICTBUAX
HECHCTBUTENHHOCTH CIENIKH, @ UMEHHO:

— «HEJEUCTBUTEIbHAS CHACIKA HE BIEYET FOPUIUYCCKUX IOCIECICTBUH, 3a
UCKITFOUCHUEM TEX, KOTOpbIE CBS3aHBI C €€ HEeIACHCTBUTEIHHOCTHIO, U
HEeJICHCTBUTEIbHA C MOMEHTA €€ coBepieHus. JIuio, KOTopoe 3HAIO0 WU
JIOJDKHO OBUIO 3HaTh OO0 OCHOBAHHUSIX HEJACHCTBUTEIBHOCTH OCTIOPHUMOM
CHCJIKH, TIOCJIe IPU3HAHUS dTON CIEIKU HEICHCTBUTEIILHOM HE CUMTAETCS
JIEHCTBOBABIINM J100pocoBecTHO (1. 1);

— TIpY HEIEUCTBUTEIBHOCTH CHIEIKH KaK/as U3 CTOPOH 00s3aHa BO3BPATUTh
JApYyrod BCE TOJNYYCHHOE IO CIEIKe, a B CiIydyae HEBO3MOXKHOCTH
BO3BPATUTh TMIOJIyYEHHOE B Harype (B TOM 4YHCIE TOTJa, KOTJa
MOJTYYCHHOE BBIPAXKAETCS B TOJH30BAaHUW HMMYIIIECTBOM, BBITIOJHEHHOMN
paboTe WK MPeOCTABICHHONW YCIyTe) BO3SMECTUTh €0 CTOMMOCTD, €CIN
WHBIC TIOCJIEICTBUS HEICUCTBUTEIBHOCTH CHCIKH HE MPETyCMOTPEHBI
3aKOHOM (1. 2);

— €CJIM M3 CYIIECTBAa OCIIOPUMOM CJENKH BBITEKAET, YTO OHA MOXKET OBIThH
JUIIL TIpeKpaleHa Ha Oyxayiiee BpeMs, CyJI, Npu3HaBas CHCIKY
HeJeUCTBUTEIBHOM, PEKpaIiaeT ee JeicTBre Ha Oyaymiee Bpems (1. 3);

— Cyq BIIpaBe HE MPUMEHSATH MOCIICICTBHS HEICHCTBUTEILHOCTH CIEIKH (T1.
2 MaHHOW CTaThM), €CIIM X MPUMEHEHHE OYJeT MPOTUBOPEYUTH OCHOBAM
NIPABOIIOPSIKA WITH HpaBCTBeHHOCTH (11. 4)» [15].

B cooTrBercTBMM ¢ HACTOSIIUM 3aKOHOAATENLCTBOM, MPU TNPU3HAHUH
3aBENIaHus] HENCUCTBUTEIBHBIM CYIIECTBYET JBa BapuaHTa PAa3BUTUA COOBITHH,
7100 B COOTBETCTBUM C MPEKHUM 3aBEIIaHUEM, TUOO B COOTBETCTBUU OYEPEIH T10
3aKOHY.

«B cnyuyae ycraHoBieHus ¢akTta MprHOOpPETEHUS HACIIEICTBA HACICTHUKAMU
M0 HEICHCTBUTEILHOMY 3aBCUIAHUIO MPUHSATO MPUMEHATHh NpaBUja CICAYIOIIETO

COACPIKaHHA: BO-IICPBLIX, JOJKHO HpOH3OI>iTH BO3BpAT BCIIM B HATYPAJIbHOM BHUAC,
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a eclIM 3TO HE TMPEJCTABISETCS BO3MOXKHBIM, TO BBIIUIAYUBACTCS JACHEXKHAs
KOMIICHCAIlUS B pa3Mepe CTOMMOCTH Takoi Bemm» [15]. Bo-mepssix,
NO0OpOCOBECTHBIA HACIEIHUK BIIpaBe IMOTpPeOOBaTh BO3MENIEHUE Yyinepda B
CIEICTBME HW3HOCA WIM MOpYU BelM. B-BTOpBIX, JHIIO BIpaBe MNOTPEOOBATH
BO3MEIIICHUE BpEJla, B Ciydae €CJM, JUI0 3HAJ0 O NOPOKax B COAEpKaHUU
HACJIEJCTBA.

B mHacrosmelr pabGoTe HeEIp3s HE OTMETUTh AaCMEKT, KacaroIuics
BBIMOPOYHOI'0 UMYIIECTBA, IEPEXOISIIEEe B COOCTBEHHOCTh TOCY/IapCTRA.

Tem He MeHee, «BBIMOPOYHOCTh UMYIIIECTBA BCE K€ UMEET MECTO, a MIOTOMY
HY)KJJA€TCS B TPaBOBOM YypEeryJMpOBaHWH, Jalbl MPEAOTBPATUTh MOpUY,
YHHUYTO)KEHHUE, paCTaCKUBAHUE HACIEACTBEHHOIO UMYIIIECTBA U T.1.» [24].

BbIMOpPOYHBIM MMYIIIECTBOM SIBJISIETCS TO UMYIIECTBO, KOTOPOE: HUKTO HE
BIIpAaBE HACJIEOBATh B CHIIY 3aKOHA, €CJIM HUKTO U3 HACJICAHUKOB HE MPUHSI TaKOe
UMYIIECTBO, €CIM BCE HACIEIHMKUA OTKAa3aJIUCh OT JAHHOTO HMMYIIECTBA, €CIU
HACJIEHUKHN OTCYTCTBYIOT.

Ha npakTuke BCTpedaroTcs Ciydad, KOrja Takoe BEIMOPOYHOE MMYIIECTBO
UMEET HCTOPUYECKYI0, XYHOKECTBEHHYIO) WIIH  KYJIbTYPHYIO  ILI€HHOCTb.
['ocynapcTBO miM MHBIE TOCYJApPCTBEHHBIE OpPraHbl BIPABE MCMOJIL30BaTh TaKHE
BEIIM, B TOM YHUCJIE M HCIOJb30BaTh HX C LEIbI0 M3BJICUEHUS TMPUOBLIN.
Hanpumep, opraHu3oBbIBaTh BBICTABKM WM HMHAs JIEMOHCTpALMS KYJbTYPHOTO
YT UICTOPUUECKOTO JJOCTOSIHUSI.

Wrak, 3aBemarenb MMEET MOJHOE MPABO M3MEHUTh WJIM OTMEHUTb CBOE
3aBellaHuEe B JII000E BpeMsl 10 CBOEH CMEpPTU. DTO MPABO SIBISIETCS] BhIPAXKECHUEM
NPUHIMIA  CBOOOJBI  3aBEIIaHMs, KOTOPBIA TapaHTUPYET  3aBEMIaTEllo
BO3MOXKHOCTh ~ I[EPECMOTpPAa CBOUX  pACIOPSIKEHHH B 3aBUCHUMOCTH  OT
W3MEHMBIINXCS OOCTOATENHCTB WU TIPETOYTCHHM.

W3meHeHne 3aBellaHus BIIEYET 3a COOOW IOpUIUYECKUE HW3MEHEHUS B
pacmpeneieHUM UMyIlecTBa 3aBemniartens. HoBble  pacrnopspkKeHHsT  MMEHOT

IMPUOPHUTET NICPCH CTAPbIMHU, U OHH BCTYIIAIOT B CHUJIY IIOCJIC CMCPTHU 3aBCIIATCIIA,
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€CJIM HOBBIE PACIOPSDKEHHUS HE TMPOTHUBOpPEYAT 3aKOHY M YIOBJIETBOPSIOT BCE
HeoOxoiuMble (hOpMaIbHbIE TPEOOBAHUS.

B ciydae oTMeHBl 3aBemaHus O€3 COCTABIEHUS HOBOIO, HACJIEIOBAaHUE
OyZeT MPOUCXOIUTH IO 3aKOHY, TO €CTh UMYIIECTBO OyAET pacIpenensaThCs Cpeau
HACJIEAHUKOB IO 3aKOHY B IOpPSJKE, NPEAYCMOTPEHHOM 3aKOHOJATEIbCTBOM.
OTmeHa 3aBeliaHusl JOJDKHA OBITh YETKO BbIpa)KeHa, 4TOObI M30€KaTh MPaBOBBIX
CIIOPOB M HEAOPa3yMEHUI CPeI HACIEIHUKOB.

3aKOHOAATENBCTBO MPENYCMATPUBAET MEXAHU3MbI 3aLUTHI 3aBELATENSI OT
HEI00pOCOBECTHOIO BJIMSHUS WM JIaBJICHHUsSI TPU HM3MEHEHUM WU OTMEHE
3aBelllaHusl. JTO BKIIIOYAET MPOBEPKY JIEECIOCOOHOCTH 3aBelIaTeNis Ha MOMEHT
BHECEHUS W3MEHEHUN WM OTMEHBI, a TaKKe HEO0OXOJIMMOCTh HOTApUaJIBLHOTO
YIOCTOBEPEHMS] COOTBETCTBYIOLIUX JOKYMEHTOB.

Brliecka3aHHO€ yKa3blBa€T HA BaXKHOCThH ITpaBa 3aBELIATENS] HA U3MEHEHHE
U OTMEHY 3aBEIIaHMs, a TaKXKe AakKIEHTUPYIOT BHUMAaHHE Ha MPaBOBBIX

MMOCIICACTBHUAX 3TUX I[GﬁCTBHfI M UX BJIMAHHUHW HA IIPOLHCCC HACIICIOBAHMA.

2.2 Yc0BUSA U MOPSA0K U3MEHEHHsI U OTMEHbI 3aBellaHus

Jl71s1 Toro, 4ToOBI COBEPIIUTH ACHCTBHS OTHOCUTEIBLHO 3aBellaHus (OTMEHbI
WM W3MEHEHHUsI) JIMIO 00s3aHO oOpaTtuthcsi K HoTapuycy. Horapuyc, B CBOIO
ouepeqb 00s13aH 1eMCTBOBATh B COOTBETCTBUHU C 3aKOHOJATEILCTBOM O HOTapuaTe.

Crnemyer oOpaTUTh BHUMAHHE, YTO «3TO MOXKET OBITH JIt00asi HOTapHUabHAS
KOHTOpa Ha Tepputopun Poccuiickoit deneparuu, a HE TOJNBKO Ta, TAe OBLIO
COCTaBJICHO M yJIOCTOBEPEHO MEPBOHAYANIbHOE 3aBelanue» [3].

Hcxons u3 cr. 58 OcHoB 3akoHOnarenscTBa PO 0 HOTapuare, «HOTapuyc B
cilyJae MoJy4YeHus: yBelnoMyeHuss 00 OTMEHE 3aBellaHus, B TOM YUCJIE U B CIy4ae
MIOJTyYEHMsI HOBOT'O 3aBEIIaHMs, U3MEHSIONIEr0 JIM0O OTMEHSIOUIEr0 COCTABIEHHOE
paHee 3aBelllaHue, JenaeT 00 ATOM OTMETKy. JlaHHas oOTMeTKa Jeliaercsi Ha
AK3EMIUISIPE 3aBEUIAHMS, KOTOPBIA 3aTEM XPAHUTHCS Y CAMOI'0 HOTApUyca, a TAKKe

B PEECTPE PErUCTPALIMK HOTAPHAIIbHBIX JAeHcTBHI» [37].
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N3MeHeHne i OTMEHA 3aBellaHus MPOUCXOAUT MOCPEICTBOM HAIMCAHUS
pacropsiKeHus, B IBYX dK3EMIUISIpax, OJIMH U3 KOTOPBIX OCTAETCS y TpaKJaHuHA, a
JPYro#l IK3EMIUISIP OCTAETCsl y HOTapuyca.

B mwayuHoli nwmTepaType ykaspiBaeTCs Ha TOT (haKT, YTO OTKa3 WIH
U3MEHEHHME 3aBEIlaHUs SIBISIETCS OJHOCTOPOHHEW caenkou. «Cienyer oOpaTuTh
BHHMAaHUE, YTO HA CErOJHAIIHUI JICHb 3aBEllaHuEe, KaK U €ro OTMEHA, SIBIISIOTCA
ONHOCTOPOHHEN caenkou. lloaToMy mnpu yAOCTOBEpEHMM TakUX CHEIOK
3aKOHOJATENb B OO0S3aHHOCTM HOTapUyca BMEHWI MPOBEPKY J1€eCOCOOHOCTH
rpak/JiaH, KOTOPbIC COBEPIIAIOT JAHHYIO caenKy» [9].

Bo3MoOXHBI cHUTyaluu, KOrja OTMEHAa WM M3MEHEHHUE 3aBEIIaHMs
MIPOU3BOJIUTCS Y APYroro HOTapuyca, HEXKENH Y TOro, y KOTOPOro COBEpIIAIOCh
3aBelnjaHue. B 3TOM ciydae, OTBETCTBEHHOCTb OO0 H3BEIIEHMHM HOTapuyca o0
M3MEHEHUU U OTMEHBI 3aBEIIaHUsI BO3JIaraeTcsl Ha MOCJIEAHEro HoTapuyca.

Ha cerogusiauii 1eHb 3aBENaHUE MOKHO OTMEHUTH JBYMS CIIOCOOAMMU:

BO-TIEPBBIX, YJOCTOBEPEHUEM HOBOTO 3aBemlaHus (TakuM oOpaszom, Ooiee
MO3JIHEE 3aBEIIaHUE BCErJa OTMEHSAET WIM W3MEHSAET paHee COCTaBJICHHOE), B
KOTOPOM COZEpKaIllMecss B TIEPBOM 3aBCIIAHUU OTJEIbHBIE PACTOPSIKEHUS
OTMEHEHbI WJIH U3MEHEHBI;

BO-BTOPBIX,  MOJa4yel  HOTapuycy  JUOO  JOJDKHOCTHOMY  JIMILY,
COBEpIIAIOIIEMY HOTapualbHbIE ACHCTBUSI, 3asABICHUS 00 OTMEHE 3aBEIIaHusl.

Urto kacaeTcs U3MEHEHUS 3aBEIIaHUsl, TO 3TO BO3MOXKHO MyTEM:

BO-TIEPBBIX, COCTABJICHHS HOBOI'O 3aBELIAHMSI MOCPEIACTBOM OTMEHBI WU
WU3MEHEHUS OTJEIbHBIX COJIEPKAIIUXCS B HEM 3aBEIATEIIbHBIX PACIIOPSIAKEHU;

BO-BTOPBIX, COCTAaBJCHUSA TMOCJIEAYIONIEro 3aBellaHUs, MpsSMO HE
YKa3bIBAIOIIETO HAa OTMEHY OTJEIbHBIX COJEPKALIUXCS B HEM 3aBEIIATENIbHBIX
pacropsiKEHUil, HO OTMEHSIIOLIET0 TPEXKHEE 3aBEUIaHNE B YaCTH, IPOTHUBOpPEUAIeH
MOCIIEYIOIIEMY 3aBEIIaHuIO.

B .2 crareu 1130 'K P® ycTaHOBIEHO, UYTO «3aBElllaHUE, OTMEHEHHOE

IMMOJIHOCTBbIO WJIN YaCTHUYHO ITOCICAYIOIIHNM 3aBCINAHNCM, HC BOCCTAHABJIIMBACTCA,
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€CJIM TOCJEAYIOIIEe 3aBEUIAHUE, B CBOK O4YEpElb, OTMEHEHO 3aBellaTelieM
TIOJTHOCTBIO MJIM B COOTBETCTBYIOMICH yacTu» [17].

N3 »storo cnegyer, 4TO €COM <«3aBEHIAHUE OTMEHEHO IOCIEAYIOIIUM
3aBEIIAHUEM, KOTOpO€, B CBOK OYEpPEAb, OTMEHEHO COOTBETCTBYIOLIUM
yBEIOMJICHHEM, HANpPABIICHHBIM HOTApUYyCY B Ha/uIekamied (opme, TO TOKHO
IIPOMCXOAUTh HACIIENOBAHHUE IO 3aKOHY, ITOCKOJIBKY HU OJHOTO 3aBEIIAaHUS HET)
[10].

[Ipu sTOM, ciemyer OTMETUTh, €CIH pacHopspkeHue OyAeT NpU3HAHO
HEJICHCTBUTENBHBIM, TO Oy/1e UMETh IOPUIUUECKYIO CHITY TIPEXKHEe pacIopsiKeHUE
3aBemarens. Hampumep, ecnu 3aBemiatesib M3HAYAIBHO COCTAaBWJI 3aBEHIAHHE
ChIHy, a 3aTéM COCTaBWJ 3aBelllaHhe, B KOTOPOM OOO3HAYMJI B KadyecTBE
HACJICIHUIBI CBOK0 IUIEMSIHHUIlY, HO IO PpEIICHUIO CyJa 3aBEllaHue Ha
IVIEMSIHHUIYY ~ ObUIO  MPU3HAHO  HEACHUCTBUTENBHBIM. B Takom  ciyuae
JEACTBUTEIIbHBIM 3aBEIIAHUEM OCTAHETCS 3aBEIIAHUE B MOJIb3Y ChIHA 3aBEIIATEII.

«OTMeHa 3aBemanus oGpopmMisIeTcsl MyTeM HalMCaHUsl PACTIOPSIKEHUS, €CIn
TaKoe pacnopsbKeHre OyeT MpUu3HaHO HEeleWCTBUTENbHBIM, TO OYJeT JeiCTBOBATh
nepBoe 3aBemanue. [Ipu 3ToM, JaHHOE pacmopsiKEHUE MOXKET ObITh HAMUCAHO Y
J1000r0 HOTAapuyca, BHE 3aBUCUMOCTH MECTa JKUTEIIbCTBA 3aBeIaTeNsl UM MECTO
HAXOXKJIEHUS HAclIeAyeMoro umyiiecTsay [15].

Cnenyer oOpaTuTh BHHMMaHHE Ha TO, YTO «pacHopsbkeHue o0 OTMeHe
3aBellaHus caMo I0 cebe He SBJISETCS 3aBellaHUEeM, MOTOMY YTO B TIEPBYIO
ouepelb OHO HAIMPABJICHO TOJBKO HA OTMEHY PAHEE COCTABJIECHHOIO 3aBEIIAHUS U
HE COJIEPKUT BOJICU3BSABICHUS JIMIIA O CyJb0€ €ro MMYIIECTBa Ha CIy4yaid CMEpTH.
[To cBoel mpaBOBOW MPHUPOJE OHO SIBISIETCS OJHOCTOPOHHEW CIEJIKOW, KOTOpas
JIOJKHA OBITH COBEpIlieHa B (JopMe, YCTAHOBJIICHHOM JIJIs1 COBEPIIICHUS 3aBEIIIAHUS
[11].

«CornacHo 1. 28 MeToaMYeCcKUX PEKOMEHJAMN 10 YAOCTOBEPEHUIO
3aBEIIaHUNA pacIopsiKeHne 00 OTMEHE 3aBeIlaHUs COCTABIIACTCS M HOTApUAIbHO

YOAOCTOBCPACTCA B ABYX 3K3CMILIAPAX, OAWUH M3 KOTOPBIX ITOCJIC HOTAPHUAJIBHOI'O
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yIIOCTOBEPEHHS BpYyYaeTcs JHIYy, OTMEHHUBIIEMY 3aBEIIaHHue, BTOPOU IK3EMILISP
pacropsHKeHUsT XpaHUTCsL y HoTapuycay [34].

JIumo, oTMeHsIoIEe 3aBEIIaHNE Y HOTapuyca, HE 3aBEPSIBLIEIO 3aBEIIaHKE,
00513aH yBEOMUTH APYroro HoTapuyca 00 OTMEHE 3aBEIIaHuU.

«Taxke InuIly, COBEpIIMBIIEMY pacropsbkeHHe 00 OTMEHE 3aBellaHws,
pa3bsACHSETCS, YTO MPEACTaBICHHE YyKa3aHHOM HH(OpPMalUU MOXKET OBbITh UM
OCYILIECTBJIEHO IIyTE€M HaIlpaBJICHUs HOTApHUYCy, YJOCTOBEPUBILEMY 3aBelllaHUE,
u3BeUIeHUsT 00 OTMEHE 3aBellaHust (C yKa3aHMEM JIaHHbIX O HOTapuyce,
yJIOCTOBEPHUBIIEM paclopsDKeHHe 00 OTMEHE 3aBelllaHus) JMOo IyTeM
HampaBJIEHUs 3K3EMIULSIpa pacnopspkeHus: 00 OTMEHe 3aBelanus» [ 14].

Crnenyer oOpaTuTh BHUMaHHE Ha TO, YTO «3aBEIIATEIbHOE PACIIOPSIKEHUE
NpaBaMy Ha JICHEXKHBIC CPEAICTBA B OaHKE, MOMUMO YKA3aHHBIX BBIIIE CIOCOOOB,
MOKET OBITh OTMEHEHO WJIM U3MEHEHO 3aBelaTeNIbHbIM PAacIOpsLDKEHHEM B 3TOM
xe Oanke, punmane 6aHka. A 3TO 3HAUHT, YTO HET HEOOXOAMMOCTH O0paIIaTHCs 3a
€ro OTMEHOM K HOTapuyCy IpU BO3HUKHOBEHHH HEOOXOAUMOCTH OTMEHUTH
3aBemarenbHoe pacnopspkerue. (rm. 6 cr. 1130 'K P®; n. 23 ITlocranoBneHus
[Tnenyma Bepxosroro Cyma P® ot 29.05.2012 Ne 9)» [15, 44].

Takum oOpa3zom, H3MEHEHHME M OTMEHA 3aBELIAHUS COBEpPLIACTCS
3aBelaTesieM B JI000€ BpeMs, Ha JIIOObIX OCHOBaHUSIX, 0€3 pa3pelleHus JIHLL,
MHTEPECHl KOTOPBIX OBUTH OTPAKEHBI B TAKOM 3aBEIIaHUH.

Yro KacaeTcss W3MEHEHHUS 3aBEIlaHus, TO W3MEHEHHE BO3MOXKHO BCETO
3aBemaHusl Wik ero 4actu. OTMEHa OCYIIECTBISIETCS IyTeM YAOCTOBEPEHUs
HOBOT'O 3aBEI[aHUS WM ITyTeM HalMCaHUs 3asBJICHHUS 00 OTMEHE 3aBEIlaHusl.

BMmecte ¢ Tem, BOMpOC, OTHOCHTEIHLHO OTMEHBI 3aBEIaHUs, 3aBEPEHHOTO
COBMECTHOTO 3aBELIaHUs MEPEKUBLIUM CYIPYTrOM BO3MOXHO, HO TOJBKO B TOM
qyacTu, KoTopasi He ucnonHeHa. Llenecoobpa3HocTh JaHHOM MO3UIIUHU 3aKIII0UAETCS
B TOM, YTO MCKJIIOYaeTcsi MpobiieMa BO3BpaTa HMMYILECTBA, 3aTpaT Ha OLEHKY
UMYIIECTBA, €r0 aMOPTU3ALIMI0, BO3MEIIEHUS JACHEKHOM KoMmmeHcanuu. Kpome
TOT0, COBMECTHOE 3aBELIAHME TEpSET IOPUAMYECKYI0 CHIIy, B CIy4yae pa3Boja

CYyIpyroB WU MPU3HAHUS Opaka HEICHUCTBUTEIbHBIM.
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B pamkax HacTosilero uccienoBaHMs LEIecOo00pa3HbIM OyleT yKazaTh Ha
HEKOTOPBIEC MPOOJIEMBI, CBS3aHHBIE C IPEKPAIIEHUEM WJIM OTMEHOM 3aBEIllaHMsl.

«I3MeHeHrne M OTMEHa 3aBellaHUsl COCTABJSIOT D3JEMEHT COJAEpKaHUs
IIPABOCTIOCOOHOCTH Tpak/laH, KOTOPBHIA MOXET OBITh OTrpaHWYEH TOJBKO TIPH
HACTYMUBIIEH  HEIEeCOCOOHOCTM WM  OrPAaHMYCHHH  JI€eCIIOCOOHOCTH
rpaxkaanuHa [4].

Ecnu BO3HHMKaeT cnop O [AEWCTBUTENBbHOCTH 3aBEIIAHMS, HAlpuUMep, B
Cly4yae yYTBEPXKIEHUS, YTO 3aBCLIAHHUE COCTABJIIEHO IO/ JIaBJICHUEM WU B
COCTOSIHUM HENeecrnocoOHOCTH, Takue jnaena paccmarpuBatorcs B cyzae. Cya
JIOJIKEH YCTAHOBUTH (haKT HAIMYUS WM OTCYTCTBUS YMCTBEHHOMU J1€€CIIOCOOHOCTH
3aBelaTe’ass Ha MOMEHT COCTAaBJICHMsI 3aBEIIaHUS U YCIOBUS, MPU KOTOPBIX
3aBelIaHUE MOTJIO ObITh U3MEHEHO UM OTMEHEHO.

Ecnu rpaxnaHuH mnpu3HAH HEAEECNOCOOHBIM (HAmpuUMep, B pe3yibTaTe
NICUXUYECKOT0 PACCTPOICTBA, MPEMATCTBYIONIEIO MOHUMAHUIO CBOUX JCUCTBUIA)
WIM OrPAaHUYEHHO JEeClOCOOHBIM (Hampumep, B cCiydae 3J10YyNOTPEOJICHHS
aJKOroJieM WJIM HapKOTUKaMH), OH HE MOXET CaMOCTOSITEIbHO W3MEHATHh WU
OTMEHATH 3aBelaHue. B TakoMm ciydyae, M3MEHEHUS B 3aBElIaHUE MOTYT OBITh
CHENaHbl TOJBKO B HHTEpEcax TIpaKJaHWHA OMNEKYHOM HWJIM IIONEYUTENIEM Ha
ocHOBaHuU penienus cyna (ctates 29 'K PD).

3aBeniaHue MOKeT ObITh OCIIOPEHO HAa OCHOBAHUU TOTO, YTO OHO COCTaBJIEHO
B COCTOSIHUM HEJIeeCIIOCOOHOCTH 3aBellaTelisd, MOoJl aBIEHUEM WIH B pe3yjbTaTe
MOIIIEHHUYeCTBa. Tak:ke MOT'YT ObITh MIPU3HAHBI HEJAECHCTBUTEIHHBIMU 3aBEIIAHUS,
CIEIaHHBIE C HAPYIIEHUEM HOpM 3aKkoHoAaTenbcTBa (ctaths 1131 'K PO).

«Bo Bcex ocTanmbHBIX CIydasiX TpakJIaHWH 0€3 BCSIKUX OTpaHUYCHHA U 0e3
OO0BSICHEHHSI MOTUBOB BIIPAaBE M3MCHHUTD MJIM OTMEHHTH 3aBeranue» [40].

Cnenyer oOpaTuTh BHMMAaHHE Ha TOT (PaKT, YTO OJIHOM W3 CIEIUATBHBIX
npoOsieM B O0JIACTM HAacleAOBaHUS Ha CETOAHSIIHUA JIEHb SBISCTCS YXKe
YIOMHMHABIIMICS BOMPOC, KAaCAIOIIUNCS 3aBelIaTeIbHON J1eeClIOCOOHOCTH. «A
UMEHHO, O TPU3HAHUU TPAXKJAHWHA C TOYKM 3PEHHUS 3aKOHA CIOCOOHBIM

COCTaBHUTb, U3MEHHUTh WJIM OTMEHHTH 3aBelianue» [25].
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Honyctum, rpaxaanud lVBanoB B.M. wu3MeHwsn1 cBoe 3aBellaHue,
pacnpeneauB MMYIIECTBO TakuM oOpa3oM, 4YTO E€Ha M JETH OCTalucCh 0e3
Hacnenctsa. [lo3aHee, mocie cocrtaBneHus 3aBemanus, Misanos B.M. Obu1 npusHan
HE/IeeCIOCOOHBIM B PE3yJIbTaTe CEPHE3HOT0 MCUXUUECKOr0 3a00IeBaHuUS.

Pemenne npobnembl OyneT 3akI04YaThCs B CIACAYIOIIEM, €CIIHM 3aBEHaTelb
CTaHOBUTCSI HEJIEECTIOCOOHBIM MJIM OTPAaHUYEHHO J€eCIOCOOHBIM, TO U3MEHEHUS U
OTMEHAa 3aBEUIaHUs MOryT OBITb TPHU3HAHBl HEACHCTBUTEIbHBIMM, TaK Kak
3aBelIaTeab He CIIOCOOEH MOHMMATh 3HAYEHHE CBOMX JEHCTBUN U KOHTPOJIUPOBATH
UX TOCIIEICTBUS.

Ecnu  3aBematenb CTaHOBHUTCS  HEAEECIOCOOHBIM  (HAmpumep, H3-3a
NICUXMYECKOTO PACCTPOMCTBA), 3aBEIIaHUE, COCTABJIEHHOE JO HACTYIUICHUS
HEEEeCOCOOHOCTH, COXpaHseT cBOW cuiay. OnHako 3aBellaHusl, COCTABICHHBIE
nocJie MpU3HaHUA JULA HEAEeCIOCOOHBIM, OyIyT NpU3HAHBI HEAEHCTBUTEIbHBIMHU.

Cyasl MOTYT paccMaTpHUBaTh CIIy4aH, KOI/Ia 3aBEIIaHHe ObLIO COCTABJIEHO B
COCTOSIHMM OrpaHu4eHUs JeecriocooHocT. Hanpumep, ecnu auio 6p110 NPU3HAHO
OrPaHUYEHHO JEE€CIOCOOHBIM, CYJA JOJDKEH OIpEeNeauTh, COOTBETCTBOBAIO JIH
COCTaBJICHUE 3aBEILAHNs €r0 COCTOSHUIO HA MOMEHT €r0 IOANKMCAHUS.

«CIOXHOCTh 3TOM mpoOJeMbl CBsi3aHa C €€ JABONCTBEHHOCTBHIO:
3aBellaTeabHas JIeeCloCOOHOCTh €CTh OJHO M3 MPOSIBICHUN J1€eCOoCOOHOCTH
¢u3znueckoro JuIa U B ITOM KadyeCTBE BXOAUT B COJEpPKaHHE €ro JUYHOTO
CTaTyTa, HO B TO € BpeMs OTHOCHUTCS TOJbKO K cdepe HaclieICTBEHHbIX
OTHOLIEHWH M TOJBKO B 3TOM cdepe NposBISETCS U HMEET MNPAKTHYECKOe
3HaueHHe» [22].

B HaydHOU nuTepaType OTpPa)KarOTCs Pa3JIMYHBIE TOYKM 3PEHHUS B PaMKax
pelIeHusl JaHHOM mpoOJieMbl, TPH 3TOM TMOAXOABI OazupyroTcs b0 Ha
PoccuiickoM 3aK0HOAATENBCTBE, TMOO0 HA MEKAYHAPOJHOM 3aKOHOAATEIbCTBE.

Takum 00pa3om, TpakJaHUH U3MEHSIOMIUNM U OTMEHSIONIMN 3aBellaHue Ha
tepputopun Poccuiickorn dDenepanuru JIEUCTBYET B paMKax HAIMOHAJIBLHOTO
3akoHoAaTenbcTBa. OAHAKO, JMIO, MPOXKHUBAIOIIEE 3a TPaHULEW, HO

YAOCTOBEPUBIINM 3aBEllaHue Ha Tepputopun Poccum, mo 3akoHy Poccuiickon
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®denepaluu sBISETCS COBEPUICHHOJIETHUM U J€ECIIOCOOHBIM, UTO HE COBMAJIAET C
HOpMaMHM  CBOEro  rocyjgapctBa. B mpuopurere  Oyaer  HaXOgUTCs
3aKOHOJATENBCTBO IPAKIaHCTBA TAKOTO JIULIA.

«B pe3ynbrate MOXKET MOJYYUTHCS TaK, YTO MHOCTPAHEI, HE JOCTUTIINI
COBEpPIICHHOJIETHUS 110 3aKOHO/IATEIBCTBY CBOEH CTpaHsbl, OyneT npu3HaH B Poccun
MOJTHOCTBIO JIEECIIOCOOHBIM, HO He OyJeT HMeTh MpaBa COCTABIATH 37eCh
3aBeranue» [53].

Eme oanoit mpoOiemoil  sBASETCS  Hadu4Me  HEA00POCOBECTHBIX
HACJIC[IHUKOB, JCUCTBYIOIIME M3 KOPBICTHBIX MOOYXKIACHUH, CO3AI0T WIUTIO3HIO
3a00Thl O Hacliego/laTene, XUTPOCThIO BO3JAEHCTBYIOT Ha 3aBemarens. llenbro
TaKHX JIMILI, SIBJISIETCS MOJyUYE€HHUE HACIIEACTBA OT 3aBeIlaTells.

[Ipu 3TOM, 3aBeIIaTeNb BBOJUTCS B 3201y K/I€HHE U COBEPIIAET 3aBELIAHUE B
N0JIb3Yy TAaKUX HEJOOPOCOBECTHBIX JIULI.

Tonmbko TmoOcne cMepTH 3aBemiarelns, J00pOCOBECTHbIE HACIEIHUKU
oOparnraroTcs B CyieOHbIE OPTaHbl JJIsl BOCCTAHOBIICHHUSI NCTUHBI M TIPABOCYIHSL.

B uwacTtHOCTH, OZHUM U3 TakuX CYAEOHBIX Jen ObUT TPEeIMETOM
paccMoTpeHus cyneOHoi komuieruu benropoackoro o6iacTHOro cymaa, KOTOPBIN
YCTAaHOBMJI, UTO 3aBEIIATENb, SBJISJIACh COOCTBEHHUKOM KBapTUpHI, 28 MapTa 2016
. HA OCHOBAaHMHM 3aBElIaHUs, yIOCTOBEPEHHOI'0 HOTAPHYCOM, 3aBEIIAN YKA3aHHYIO
kBapTupy cBoei BHyuke JI - Mcren no geny. 22 uronsa 2016 r. cocTaBieHO HOBOE
3aBelllaHre, KOTOpoe ObLIO YJOCTOBEPEHO TeM ke HoTapuycoMm, Ha ums K.JI. -
OTBeTUMK MO Jeny, SABIABLIEHCS KEHOW NMPUEMHOTO ChIHA 3aBeliaTess, KOTOPBIN
ckonuancsa. OtBeruuk - K.JI. 15 aBrycra 2016 r. oOpaTunack K HOTapuycy c
3as1BJICHUEM O MPUHATUHU HACJIEICTBA MO 3aBEIIAHUIO.

Eil OblIO BBIJAHO CBHUIETENBCTBO O HEOOXOIMMOCTH MPEAOCTABICHHS
JIOTIOTHUTENIbHBIX JIOKYMEHTOB IS TPUOOIIEHHS] K HACJIECICTBEHHOMY JIEIy.
Hctuna - Bayuka 3aBemarens - JI. oOpatunack Kk Hotapuycy 12 okTsa6ps 2016 1. ¢
3asiBJICHUEM O MPUHATUHU HACJIEACTBA 110 3aKOHY.

CyneOHoe Je50 MHUIIMUPOBAHO MCKOM BHYYKOM 3aBemiatens - JI., koropas

pocuia MPU3HATh HEACHCTBUTEIIBHBIM 3aBelanue oT 22 utoHs 2016 r. Ha UM
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orBeTymuKa no aeny - K.JI., ccpuiasch Ha TO, 4YTO OHO COCTABIJIEHO 3aBEILATENIEM 10T
OKa3aHHBIM JaBlieHMEM cO cTOpoHbl K.JI., BOCMONBb30BaBUICHCS MOJABICHHBIM
COCTOSIHUEM HACJEN0JATENs, BEI3BAHHOIO cMepThIO €€ cbiHa K.A.B., npu Hanuaumn
KOTOPOro, a TAKXE€ B CHJy IPEKJIOHHOIO BO3pacTa, OHa HE MOIJa OCO3HABATh
3HAY€HUE CBOUX JCHCTBUI U X MPABOBBIC U UMYILIECTBEHHbIE MTOCIEACTBHUSI.

Taxke mpocuna npusHate K.JI. HEZOCTOMHBIM HACIEOHUKOM, MOCKOJIBKY
NOCJIEIHEN NPEeANpUHATH JCUCTBUS, CBA3AHHBIE C OKa3aHUEM BIUSHHS Ha
3aBelaresns ¢ TOM I1IeJIbl0, YTOOBI HACIEA0/IaTeNb MIPUHSIT PEIICHUE O 3aBelaHUuU
KBapTHUPBI B €€ MOJb3Y.

B pesynbraTe KOHGIMKTAa €e BBHITHAJIM HU3 JOMa, OHA OYEHb CHWJIBHO ObLIa
oOmxeHa Ha BHYy4Ky U ee maTh K./[.I1., mocie yero Beickazaina »xeinaHnue 00 OTMEHe
BBIJJAHHON BHYYKE - UCTHUIIEC JOBEPEHHOCTH HA MPABO MOJYUYEHUS NEHCUU, B CBS3U
C YeM €10 ObUIO COCTaBIIEHO PACHOPSKEHHE HA OTMEHY YKa3aHHOM JOBEPEHHOCTH.
22 wronsa 2016 r. 3aBemiaTens BHOBb IMPUXOAWIA B HOTAPUAIBHYKO KOHTOPY C
IpPOCh0OI COCTaBIIEHUS 3aBEIIaHMS Ha TMPUHAJICKAIIYIO €l KBapTHUPY B IMOIB3Y
orBeTuulbl - K.JI.

Horapuyc mpemnarana 3aBemiaTtenir0 MOAyMaTb, OJHAKO IOCIEIHSS
HAcTamBaja Ha COCTABJIICHHM TAaKOT'O 3aBEIAHMs, MIPU 3TOM U3 €€ OOBSICHEHUN U
NOBEJCHUS CTaJI0 MOHSITHO, 4YTO JIAHHOE PEUIEHUE 3aBEHIaTelIeM NPHUHATO
10OpPOBOJILHO, CAMOCTOSATEIBHO, OCO3HAHHO, TAK)KE€ B YKa3aHHBIH MOMEHT OHa He
HaXOJWJIach B NOJIABJIECHHOM COCTOSIHUH, ObLJIa CIIOKOIHA.

[Tocne yero ero ObLIO cocTaBiieHO 3aBemanre ot 22 utons 2016 r.

JlonpoInieHHbIe CBUIETENU B CYJ€ NEPBOM UHCTAHIIUU MOSICHUIIU, YTO MOCTe
Bo3BpatieHus: u3 ¢. H. Onpmanen B Mmae 2016 r. 1 10 cBoeil cMepTH 3aBemiaTeNnb
MIPOKMBAJIA B CBOEU KBapTupe B I. benropoae, u 3a HEeM yxa)kuBaja OTBETYMLA -
KJI. IIpu stom Hu BHyuka - JI., Hu ee mare K.J.IIl. x Hacnemomaremo He
pUEe3 KU, €€ COCTOSHUEM U CYIb0ON HE MHTEPECOBAIUCH.

W3 mnpencTtaBieHHBIX CTOPOHAMU KBUTAHIUMK 00 oOIjlaTe KOMMYHAalbHBIX

YCIIYT 3a CIIOPHYIO KBapTHPY CIEAYyeT, 4YTO OIjlaTa YKa3aHHBIX YCIyT BHYYKOH -
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uctuien - JI. mpousBoawnace 1o amnpens 2016 r., 3atrem ¢ mas 2016 r. njaHHbIe
YCIIYTH OIUIAYMBAIIACH OTBETUHKOM - K.JI.

Kak npaBuibHO yKazand cya NMEpBOM MHCTAHIMU, JTaHHBIE OOCTOSTEIHCTBA
CBUJETENBCTBYIOT O HATUYMH KOH(JIMKTA WCTHUIBI - BHYYKHA C 3aBEIIaTeleM,
npousomieamniero B ¢. H. Onbiianenr Bo Bpemsi MpOXKUBaHUS MOCJIEIHEH B JIoME
pOIUTENEN UCTHUILIBI.

CyneOHast KoJuleTHs yKasalia, 4ToO CyJ 0OOCHOBAaHHO OTHECCS KPUTHUYECKU K
MOKAa3aHUsIM CBUJETENIEM O TOM, uTo OTBEeTuMK - K.JI. MOCTOSIHHO HacTpauBasia
HaclieoJaTeNsi MPOTHUB BHYYKH - JI., B CBSI3M C YE€M HMEET JIMYHYIO
3aMHTEPECOBAHHOCTH B Pa3pElICHUH BOZHUKIIETO MEXKy CTOPOHAMHM CIIOpa.

Yro kacaercsa mokaszanuu cujereneir C.JI.LB. m C.B.M. o Tom, 4uTtOo 1o
TenedoHy KTO-TO U3 POJACTBEHHUKOB rOBOPMWII 3aBeliarento, uto ee nqoub - K. JI.I1.
ee Opocur, a ucrtuua - JI. ABigeTcs ee He POJHOM BHYUYKOM, TO CyJ 0OOCHOBAaHHO
UCXOJIWJI U3 TOTO, YTO OHM HE MOATBEPKIAIOT JOBOJOB HUCTHIIbI, U3JIOKECHHBIX B
MCKOBOM 3asIBJICHUU, ITOCKOJbKY JAHHBIM CBUJIETEISIM HEM3BECTHO, UTO YKa3aHHbIE
pPa3roBOPHI C HACJIEI0JATEIEM BEIUCh UMEHHO OTBETUYUKOM.

C yd4eTroM U3II0KEHHOT0 CyAeOHast KOJUIETHsI COTJIachiiach C BBIBOJIOM CyJa
00 OTCYTCTBMM OCHOBAaHHWM JJIA TIpU3HAaHUWS 3aBemanus ot 22 wutons 2016 r.,
COCTaBJIEHHOT'O B T0JIb3Yy OTBeTUHIIbI - K.JI., HEIEeHCTBUTEIIHHBIM.

Taxke cyneOHasi KoJulerusi, BOINPEKH JIOBOJAM KajoObl, HE Halia
OCHOBAaHUMW JJis1 npu3HaHusi orBeTunka - K.JI. HEOOCTOMHBIM HACIECIHUKOM H
OTCTPAaHEHUS €€ OT HacjeAoBaHusA, ocraBmerocs mnociae cmeptn K.H.A.
MMYIIECTBA.

HacnenHuk siBiisieTcsl HEIOCTOMHBIM coryiacHO ab3amy | myHkra | cratbu
1117 TK P® npu yclioBuHM, YTO TMEPEUYUCICHHBIE B HEM OOCTOSITENbCTBA,
SIBJISIFOILIMECS] OCHOBAHHUEM [ OTCTPAHEHMsI OT HACJIEIOBAHUS, MMOATBEPKICHbI B
Ccy1eOHOM TIOpSJIKE - IPUTOBOPOM Cy/1a TI0 YTOJIOBHOMY JENy WIH PEIICHHEM Cyaa
10 TPaXKJAHCKOMY JieNy (HampuMmep, O MPU3HAHUKA HEICHCTBUTEIIbHBIM 3aBEIIaHus,

COBCPIICHHOT'O ITOA BIIMAHUECM HACUIINA UIIN YFPOSBI).
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B nmanHOM ciiydyae WCTHIIEH HUA CYyLy NEPBOM, HU CYAY amneUISLIMOHHOMN
WHCTAaHUIUM  HE  TPEICTABICHO  JOKA3aTENbCTB  HAJW4Yusg  OCHOBAHUMU,
npeaycMoTpeHHsix cratbed 1117 T'K P®, panga npusHaHuss OTBETUMKA
HEJIOCTOMHBIM HACJIETHUKOM, JIOKA3aTENbCTB Cc JIOCTOBEPHOCTHIO,
MOATBEPKIAIOMINX COBEPIICHUE €10 MPOTHUBOIPABHBIX JEHCTBUM, HANPABICHHBIX
IIPOTUB HACIEAOAATEN.

Jlenast BBIBOJABI 110 BTOPOM TJIaBE, CIEAYET OTMETUTH, YTO MPEKpALICHUE U
U3MEHEHHE 3aBELIAHUsI CONPSDKEHO C HEKOTOPHIMU IMPOoOJIeMaMu, CBSI3aHHBIMH C
MOPSIAKOM OTMEHBl M W3MEHEHHUs 3aBEUIaTElIbHbIX pacnopsbkeHui. OmHOW U3
BXHBIX MpOOJEM  SBISETCA IMPUMEHEHHE HE TOJIbKO  HAIlMOHAJBHOTO
3aKOHO/IATENIhCTBA, HO U 3aKOHOB JPYTUX I'OCYJIApCTB B cpepe Hacle0BaHUs, TaK
KaK HACJIEJCTBEHHAsl Macca H MOXKET HaXOUTCA 3a PyOexKoM

Nmeer 3HaueHHME MECTO W3MEHEHHWS M OTMEHBI 3aBELIAHUS, €CIU 3TO
OPOUCXOIUT Ha Teppuropuu Poccuiickoit denepanuu, TO €CTECTBEHHO OyIeT
JIEUCTBOBATh POCCUICKOE 3aKOHOAATENBCTBO. B cilywae mpoxuBaHHs Jnuna 3a
rpaHULEl TEUCTBYET B paMKaxX HallMOHAJIBLHOIO 3aKOHOaTeNnbeTBa. OIHAKO, JIUIIO,
IIPOKUBAIOLIIEE 3a TPAHULIEH, BIIPABE M3MEHATh WIM OTMEHATH 3aBEUIAHUE IO
3aKOHAM TOI'0 rOCYAapCTBa, I'I€ OH IIPOKUBACT.

OpnHoli u3 mpoOyeM SBISIETCS HaJu4he HET0OPOCOBECTHBIX HACIEIHUKOB,
KOTOpbI€ CBOMMH HEIO0OPOCOBECTHBIMHM IOCTYIKAMHU TBITAIOTCA YHACJeI0BaTh
UMYIIECTBO MTyTEM CO3/IaHMsI WILTIO3UH 3a00ThI O HacjaeA01aTele.

[Ipu 5TOM, 3aBeniaTenb BBOJUTCS B 3201y KIECHUE U COBEPIIAET 3aBEIllaHKE B
M0JIb3Y TaKUX HEI0OPOCOBECTHBIX JIUII.

Tonmpko TmoOcne cmepTH 3aBemiarens, J0OpOCOBECTHbIE HACIEAHUKHU
oOparnraroTcs B CyieOHbIE OPTaHbl ISl BOCCTAHOBIICHUS UCTUHBI M TIPABOCYIHSL.

Takum o0OpaszoMm, 3aBemiaTesab MMEET MOJHYI0 CBOOOAY B HM3MEHEHUU U
OTMEHE CBOET'0 3aBEIIAHMS MPHU YCIOBUU COOJIOJECHUS ONPEIEICHHON MPOLETyphl
U (hopMalIbHBIX TPEOOBAHUNA. DTH MEpPbl HAIIPABIIEHBI HA 3aIUTY BOJIU 3aBEUIATEINS

1 oOecreucHue HpaBOBOﬁ OIIpCACICHHOCTHU B BOIIPOCAaxX HACICAOBAHMA.
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3aBemaTenb MMEET 3aKOHHOE TpaBo B J000e BpeMsl 10 CBOCH CMEpTH
U3MEHUTh WJIM OTMEHHUTh CBOE 3aBelaHUE. JTO MPABO MOTYEPKUBACT MPUHIUT
CBOOOJBI 3aBEelIaHUS M O0EecreYrBaeT T'MOKOCTh B YIPABIECHUH COOCTBEHHBIM
uMyiiecTBoM. JIroOble W3MEHEHUs WJIM OTMEHbl 3aBEIlaHusi JOJKHBI OBbITh
COBEpIIEHBl  3aBemiareneM  JoOpOBOJNILHO, 0e€3  Kakoro-nubo  JaBJeHUS,

NPUHYXICHUS WIK OOMaHa.
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3akiodyeHue

B 3aBepiiennu npojaenanHoi paboThl HEOOXOUMO OTMETUTH, YTO YCJIOBHSI,
NOPSIIOK W TOCIEACTBHUS W3MEHEHHS W OTMEHbl 3aBEIIAHUS, PEryJIUpyEMBbIe
IrPaXKIAHCKUM 3aKOHOJATEJIbCTBOM, MPEAOCTABISAIOT 3aBEIIATENI0 JUANA30H IPaB,
KaK peaju3aliio MPUHIIMIA CBOOOIbI.

B pamkax HacTosIero uccienoBaHus HEOOXOAMMO OTMETHUTh, YTO JOJIKHBI
coOMoIaThCs  TPUHIMIIBI  COBEpIeHUs  3aBenianusa. Hampumep, cBoboja
3aBELIAHMs, 3aKJIIOYAIomascs B TOM, YTO HACJIEAOJAATeNb CaMOCTOATEIBHO
ompenenser Kpyr HACIEOHUKOB, MX [JOJM  HACIEIyeMOro HMYIIECTBA.
Hacneponmarens Takke BIOpaBe HE OCTABIATH HACIEICTBO JIMLAM, SIBIISIIOLIMECS
HACJICIHUKaMU TI0 3aKOHY, BIPaBe M3MEHUTh UM OTMEHHTH 3aBEIIaHUE B JIFO0OI
MOMEHT BPEMEHU.

Kpome Toro, cymecrByer Takoe TMOHSATHE, KakK TalHA 3aBEIIaHUS,
3akpemieHHoe B Konctutyuuu Poccuiickoit @enepanuu. B yacTHOCTH, HOTapuycC
HECeT OTBETCTBEHHOCTh 3a pa3IJiallieHue TalHbl 3aBemanusd. [IpodeccronanbHas
TailHa TaK)X€ pacHpOCTPaAHSIETCA HA APYTrMX YYACTHUKOB MPOLEAYPHI COCTABJICHUS
3aBEIIAHUS WK €r0 U3MEHEHHS.

Tak kak 3aBelIaHHE SABISETCS ONHOCTOPOHHEHN CIIEIKOM, 3aBEIIATENb BIPABE
CaMOCTOSITEJIbHO COBEPIIATh HE TOJBKO 3aBEHIAHHE, HO U HU3MEHATh €ro WU
OTMEHSATH ero. KpoMe Toro, IMEHHO 3aBEIIATENb BIPABE U3MEHSATh WU OTMEHSTh
3aBelianue. M3sMeHeHue 3apenianysi BO3MOKHO B YaCTH WM LIEJIMKOM. M3MeHeHue
VI OTMEHA 3aBELIAHUS MPOU3BOAUTCA JUYHO 3aBEIIaTEIeM, IIPU 3TOM COIJIacue
JIPYruX JIMI, B TOM YKCII€ 3aWHTEPECOBAHHBIX JIUIl, HE TpeOyercs. 3aBeliareib
PYKOBOJICTBYETCSI HMCKJIIOYUTEIBHO JIMYHBIMH MOTHBAMHU U COOOpPaKEHUSIMHU.
OrMmena  3aBemiaHus  NOPOU3BOAUTCA  MYTEM  HANMCaHWS  3aBeljaTeeM
pacnopsHKEHUs.

OTMeHa 3aBemiaHusl Bje4eT 3a CcOOOM  ONpeleleHHblE IMPaBOBHIE

IMOCICACTBUA, OTO KAaCaCTCs IMPEKAC BCCT'O IPCKpAIICHUSA 3aBCITaAHUA.
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M3meHeHne 3aBemiaHusi BiedeT 3a co0OW TakuWe MPaBOBBIC IOCIEACTBUS,
KOTOpBIE KAacaloTCs HM3MEHEHHs COCTaBa HACIEIHUKOB, HW3MEHEHHE COCTaBa
UMYIIECTBA, W3MEHEHHE J0Jed WMYIIECTBA, IMPUYUTAIONICTOCS HMYIIECTBA
HACJICTHUKAM.

BaXHBIM BOIIPOCOM TEMBI U3MEHEHHS M TIPEKPANCHHS 3aBEIIAHUS SBISCTCS
COBMECTHOE  3aBemaHue  cymnpyroB. I[IpaBompumeHHTENbHAs  MPaKTHKA
CTaJIKUBAeTCI C TPUMEpaMH, B KOTOPBIX MPOUCXOMUT HCIIOTHEHHUE YacTh
3aBellaHMs, a MEPEKUBIINN CYIPYT H3MEHSET WM OTMEHSIET YacTh 3aBEIIaHus.

LlenecooOpa3HbiM Oyaer cUMTaTh HEBO3BPATHBIM HMMYIIECTBO, KOTOPOE
HIeperuIo K HacJeTHUKAM B UCTIOTHEHHOW YaCTH 3aBEIIaHMS.

To, kakue mOCIeNCTBHS IPOU3OUIYT TOCIIC OTKPBITHS HACJICACTBA, 3aBUCHT
OT BOJIM HACJIENOJATENsl IPY HAIMCAHWY 3aBEINAHUs, MPU OTKPBITHH HACJICICTBA,
Npyd  HATUYWU ML, KOTOpbIE HMEIT TMPaBO Ha 00SA3aTENbHYIO JIONI0 B
HACJIeyeMOM HUMYIIECTBE.

IOpunuyeckre aelicTBUS 3aBeIaTeNsl IPH OTMEHE 3aBEUIaHUS 3aKIII0YAI0TCS
B TOM, YTO 3aBEIIaHHWE OTMEHSETCS IMOJHOCTHIO, OJTHO 3aBEUIaHHE OTMEHSETCS U
CO3MIaeTCs HOBOE, MMEHHO IIOCJIETHEE 3aBElIaHHe SIBISCTCS TPUOPUTETHBIM,
TIOCKOJIbKY BO BPEMEHHOM IEPUOJIE COCTABIICHO ITO3/IHEE.

«/I3MeHeHue 3aBelanusl MPOUCXOIHUT CICAYIOIUMHE CIIOCOOAMHU:

— WM3MCHEHHE COCTaBa HACIICJIHUKOB (Hampumep, [goOaBiieHHE MO0

yJIaJieHHe KOro-JIn0o U3 MPETEHICHTOB Ha HACJICACTBO);

— TIepepacrpe/ielieHie HACIeICTBEHHBIX MIPaB M 00sI3aHHOCTEH (Hanmpumep,
yBEJIMUYEHHE JMOO yMEHBIICHHWE OO KOro-mnb0 W3 HACIEeIHHKOB,
oOpeMeHeHHe pUOOpETEHUSI UM HACJIEICTBEHHBIX npaB
JOTIOJTHUTEIBHBIMY YCIIOBHSIMH U Jp.)» [4].

Takxke BaKHBIM BOIIPOCOM SIBISICTCS M3MEHEHHE 3aBEUIaHHS, COBEPIICHHOE
CyIpyraMu COBMECTHO. Tak, MepeXuBIINI CYNpyr BIPaBe OTMEHUTh COBMECTHOE
3aBElIaHWE TOJIBKO B HEUCHOJHEHHOW 4YacTH, TO €CTh TOJNBKO B YacTH
UMYIIECTBEHHBIX TIOCIEJCTBHA, KOTOpPBIC TMPEIyCMOTPEHHl B COBMECTHOM

3aBeIaHUM Ha ClTydall ero COOCTBEHHOM CMEpTH.
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BaxxHbIM acrekToM H3ydaeMou TEeMBbI SIBJISIETCS TMpoleaypa oQpopMIICHHS
OTMEHBI U U3MEHEHHUS 3aBEILIaHUS.

OtMeHa 3aBemanuss opoOpMIISIETCS TIyTEM HANMCaHUs PACHOPSKEHUs, €clu
TaKo€ pacHopsuKeHUe OyIeT MPU3HAHO HEACHCTBUTENIbHBIM, TO OYJET IeCTBOBATh
nepBoe 3asemanue. [Ipu 3Tom, TaHHOE PACHOPSIKEHUE MOMKET OBbITh HAMKHCAHO Y
JT1000r0 HOTApUyca, BHE 3aBUCUMOCTH MECTA KUTEIIbCTBA 3aBEIIATENSI UM MECTO
HaXO0XJCHHS HACJIEyeMOr0o UMYILECTBA.

JInio, oTMeHsroIIee 3aBENAHUE Y HOTApUyCa, HE 3aBEPSABLIETO 3aBEIIAHUE,
00s13aH YBEJIOMUTH JIPYTOro HOTapuyca 00 OTMEHE 3aBeIlaHusl.

[Ipo6sieMbl BO3HUKAIOT UM B CiIydyae M3MEHEHUS WJIM OTMEHBI 3aBellaHus,
JWL, HaxoxsAwmwmxcsa 3a Trpanunend Poccuiickon @enepauuun. [paxmanux
VM3MCHSIOINI W OTMEHSIIOIIMM  3aBEllaHWEe Ha TeppuTopun Poccuiickoi
@enepani ACUCTBYET B paMKax HAUMOHAIBHOTO 3aKOHOJATENbCTBA. OnHAKO,
JULO, NPOXKUBAKOIIECE 3a T[PAHULIEH, HO YIAOCTOBEPHBIIHM 3aBEIIAHWE HA
tepputopun  Poccun, mno 3akoHy Poccumiickoit =~ ®enepanun  SBISETCA
COBEPIICHHOJIETHUM U JICECTIOCOOHBIM, YTO HE COBIAJAeT C HOPMaMU CBOETO
rocynapctBa. B mpuoputere OyneT HaxOIUTCA 3aKOHOAATENBCTBO TPaXKIaHCTBA
TAKOro0 JIUIIA.

Eme omHoit mpoOiieMoil — SBISICTCS  HAJIMYKME  HET0O0POCOBECTHBIX
HACJICTHUKOB, JEHCTBYIOIIME W3 KOPBICTHBIX MOOYXKIECHUM, CO3JAI0T WJLITHO3UIO
3a00THl O HacienojaTese, XUTPOCTbIO BO3JICUCTBYIOT Ha 3aBemiarens. llenbro
TaKHUX JIULI, ABJISETCS MOJTYUYEHUE HACIEACTBA OT 3aBEIaTesl.

[IpaBonpuMeHUTENbHAS MPAKTHKA WUIKOCTPUPYET, YTO TOJBKO IIOCTE
CMEPTH 3aBelaTeNsi, JOOPOCOBECTHBIC HACICTHUKH OOpamamTcs B CyacOHbIE
Oprasbl JIJI1 BOCCTAHOBJIEHUSI UCTHUHBI U TPABOCYIHS.

Takum 00pa3om, W3ydeHHE OTICIBHBIX ACIEKTOB BOMPOCAa W3MEHEHUS W
OTMEHBI 3aBelIaHus TPeOyeT JeTaTbHOTO U3YUYEHHUS CO CTOPOHBI TEOPETUIECKOTO U
CO CTOPOHBI TMPAKTUYECKOTO MPUMEHEHUS 3aKOHOAATENhCTBA 00 W3MEHECHUHM U

OTMCHBI 3aBCIIaHMA.
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