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BBenenue

CornacHo JaHHBIM CyneOHOM CTaTUCTHKH, omyOnukoBaHHOM CyneOHbIM
nenapramentom 1ipu  BepxoBHom Cyne Poccuiickoii ®@eaepanuu, 4YUCIO
OCYKJIEHHBIX 32 IPa0&xK ¢ KaXKIbIM FOJIOM CHM)KAETCS, TAK)KE CHIKAETCS YIIEIIbHBIHI
BEC OCYXKJIEHHBIX 3a rpaO&x B 00IIEeM YHClie OCYXKACHHBIX. Tak, M0 pe3ynbTraraM
2022 r. 3a rpabéx Obu10 ocyxkaeHo 18162 uenosek (3,1 %), B To Bpemst kak B 2021 T.
nokaszarenu mnpuHuManu 3HadeHus 19129 wemosek (3,4 %), B 2020 r. —
20603 uenosek (3,9 %) [49].

[IpocnexuBaemas JTMHAMUKa MOXKET CBUJIETEIIbCTBOBATh 0
COBEPILIECHCTBOBAHUM MPAKTUKU MPABOIMPUMEHEHUSI B OTHOIIEHUH AAHHOrO BHUIA
npectyrieHusl. To €eCTh CHI)KEHHME YHCIa OCYXXICHHBIX 3a Tpad&X MOXeT
CBUJETENBCTBOBATH 0 OoJiee 3pPpeKTUBHON pabOTe NPABOOXPAHUTENBHBIX OPraHOB
B IPENOTBPALCHUH, BBISIBICHUM M PacCIEIOBAHUM MPECTYIUIEHH 3TOro THIIA.
VYayumenue Takoi 3h(HEKTUBHOCTH MOXKET OBITh CBS3aHO ¢ 00JIee COBEPIICHHBIMU
METOJIaMH U TEXHOJOTHUSAMU B YTOJIOBHOM PO3BICKE U CIEACTBUMU.

CHuxeHue ypoBHS rpalOexeill Takke MOXKET CBHUIETEeNbCTBOBaTh MU O
yCHemHou padbore B 001acTi NpodUIaKTUKU PECTYITIEHUH, BKIIIOYatomei B ce0s
B TOM YHCJI€ YCWJIEHHE Mep IO O0ecredyeHHI0 Oe30MacCHOCTH B OOIIECTBEHHBIX
MeCTaX, MOBBIIIEHUE OCBEJOMIICHHOCTH TpaXKJlaH O METOJaxX NpeloTBpallleHHUs
rpa0exeil ¥ Ipyrue Mepbl MPOPUIAKTUKH.

Taxxe cHWKeHUE uyucia rpadexxeid MOXeT OBbITh CBSI3aHO C YIY4YIIEHHUEM
DKOHOMHMYECKOM M COLMAJbHOM CHUTYyallUM B CTpaHe. YBEJIMYEHHE JOCTYINA K
TPYIAOBBIM pecypcaM, 00pa30BaHUIO U BOZMOXHOCTSIM ISl TPAKIaH MOYKET CHU3UTh
MOTHBALMIO JIJIs1 COBEPLIEHUS TPECTYIIICHU.

B 1O Xe BpeMs B COBPEMEHHBIX HCCIEAOBAHUSAX U B IPAKTHKE
NPAaBONPUMEHEHUsS] BCE em€ OCTalTCS CHOPHBIE BOMPOCHI OTHOCHUTEIHHO
OCOOEHHOCTEW  peaju3allid  YroJIOBHOM  OTBETCTBEHHOCTH 32  Ipabex,

IMPOCJICKUBAIOTCA OTACIBbHBIC IIPOTHBOPCUYMUA 3aKOHOAATCIBHOI'O PCryJIHPOBAHUSA



yrOJIOBHOM OTBETCTBEHHOCTH 3a Tpabe, a TakKe ero COOTHOILIEHHUS C JAPYTMMHU
BHUJIAMU NIPECTYIUICHUN.

VYkazaHHbIe 00CTOSTENBCTBA MOATBEPKIAIOT AKTYAJIbHOCTh TEMBI BBIITYCKHOM
KBATH(DUKAITMOHHON pabOTHI.

OOBEKT HWCCACAOBAaHMS — KOMIUIGKC OOIICCTBEHHBIX  OTHOIICHHH,
CKJIQbIBAIOUINXCA B cdepe YroJoBHOM OTBETCTBEHHOCTH 3a Trpabéx mpu
KBaJIM(UKALUU JAHHOTO JESHUS.

IIpenmer uccinenoBaHus MPENCTaBICH HOPMAaMM YTOJIOBHOIO 3aKOHa 00
OTBETCTBEHHOCTU 3a rpabéx, MaTepuajaMHu IPaBONPUMEHUTENBHOM MPAKTHKH,
HAy4YHBIMU U3BICKAaHHUSMHU I10 TEME UCCIIEIOBAHMS.

[lens pa®oThl — KOMIUIEKCHOE HCCIIEJOBAaHUE YrOJIOBHO-TIPABOBOM
periaMeHTanuu rpadexa.

JUtst TOCTH>KEHHS YKa3aHHOM 1eJIM ObUIH MOCTAaBJIEHBI CIEAYIOIINE 3a/1a4N

— U3YYUThb MCTOPUIO PAa3BUTHS POCCUHCKOrO 3aKOHOJATENbCTBA 00

YrOJIOBHOW OTBETCTBEHHOCTH 32 I'padex;

— paccMOTpeTh  YrOJIOBHYKO  OTBETCTBEHHOCTb  3a  TIpabdex B

3aKOHOJATENbCTBE 3apyOEkKHBIX CTPaH;

— packphITh I'padex Kak BUJ XUIIEHUS, B TOM YHUCJE MOHATHE U OOIIYIO

XapaKTEpUCTUKY;

— omnucaTh OOBEKTUBHBIC MPU3HAKU TPadeka;

— PacKphITb CyObEKTUBHbBIE IPU3HAKH Ipadexa;

—  BBIJCNIUTH KBATU(ULIMPOBAHHBIE U 0CO00 KBATM(UIIMPOBAHHBIE COCTABBI

rpabexa;

— HCCJENO0BaTh BOMNPOCHI OTTPAHMYEHHS Ipadeka OT CMEKHBIX COCTAaBOB

MIPECTYIUIEHU;
— paccMOTpeTh BOMNPOCH KBAIM(PHUKALMK Tpadexa MpU KOHKYPEHUUHU
YT OJIOBHO-TIPABOBBIX HOPM.

[IpoBeneHHOE Hecaea0BaHUE OMMPATIOCh HA KIIFOUEBBIE METO/bI, B YACTHOCTH
CHUHTE3, aHaJu3, HUCTOPUYECKHH METOJ, CpPaBHUTEIBHBIM MOAXO0H, (HopMaibHO-
IOPUINYECKUN METOJI, KOMIUIEKCHBIA M CUCTEMHBIN IMOIXO/IbI.
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Teopernueckoit 6a3oi uccaeAOBaHUS BBICTYNWJIM HAy4YHbIE TPYIbl TaKUX
yuénbix, kak A.E. CoitnoB, E.I'. Ocramuyk, K.W. Omapun, W.Jl. Maneuaros,
A.IL. Cesprokos, HO.B. [llankaprna u ap.

3HaunUTETFHOE BHUMAHKE MTPOOJIEMATHKE UCCIICIOBAHUS Tpadeka yIensaeTcs
U B 3apyOCeKHBIX ucTouHUKax [55], [56], [57], [58], [59].

HopmatuBHasi 6a3a uccienoBaHUS TPEICTaBIICHa YTOJOBHBIM KOJEKCOM
Poccuiickon ®@enepanun, KOMIIEKCOM POCCUMCKUX HOPMATUBHO-IIPABOBBIX aKTOB,
pErjlaMeHTUPYIOIINX BOIIPOCHI, CBA3aHHBIE C IPAOEKOM.

Teopernueckas U npakTH4ecKas 3HAYUMOCTh BBIITYCKHOM
KBTU(PUKALMOHHON pabOThl COCTOMT B BO3MOXKHOM NPUMEHEHHU BBIBOJIOB [IJIS
pacuMpeHus TEopeTUYecKor O0a3bl W OOIIETEOPETUUECKUX MPEACTaBIECHUN IO
UCCIIEAyEMOM TEMATHKE.

CtpykTypa HCCIENOBaHMS: BBEIACHHUE, TPU TIJIaBbl, 3aKJIIOYEHUE, CIIUCOK

UCITOJIB3YEMOU JIMTEPATYPBI U UCIIOJIb3yEMBIX HCTOYHUKOB.



I'naBa 1 I'pa0ex B MCTOPUYECKOM U CPABHUTEJILHO-MIPABOBOM ACIEKTAaX

1.1 OTeyecTBEHHOE 3aKOHOAATEIBCTBO 00 OTBETCTBEHHOCTH 32 rpadek:

HCTOpPUYECKU 0030p

Hcropust pa3BUTHUS POCCHIMCKOTO 3aKOHOAATENbCTBA 00  YTrOJIOBHOM
OTBETCTBEHHOCTH 3a T'Pa0&X OTpakaeT Ba)KHBIE ITAINbl U U3MEHEHUS B MPABOBBIX
HOpMax CTPaHBI.

Emie «Pycckas npaBna» copepxana HOPMBI O «TaTb0e» (Kpaxe). ITH HOPMBI
OTIPEAEINISIIA TSAKECTh MPECTYIUICHUSI UCXO/I U3 HECKOJIBKUX (DAKTOPOB, TAKUX Kak
IIEHHOCTh TOXUIIIEHHOI'0 MMYIIECTBA, CINOCO0 €ro MOXMINECHUS U XapakTep
npeaMera npecrymieHud. [Ipu stom B Pycckoit IIpaBne oTcyTcTBOBaNO MOHSATHE
rpabex Kak TakoBoe [5, ¢. 129].

OnHuM W3 TEPBBIX JOKYMEHTOB, YIOMHUHAIOIIMX TpadeX Kak YroJloBHOE
npecryruieHue, ssisiercs Cynednuk MBana ['po3noro 1550 roga u HoBropoackas
Cynnas rpamorta «O cy/e 1 0 3aKJIaJie Ha Hae3AMUKY U Ha Tpa0enuKny (B IepeBo/ie
— «O cyze ¥ HaKa3aHWM 3a HaMaJAeHUs U rpabexxn»). BaxxHoil 0cOOEHHOCTHIO ATOTO
BpEMEHU OBLIO TO, YTO HaKa3aHHWE 3a COBEpIIECHUE MPECTYIUICHUU 3aBHUCENO OT
COIIMAIBHOT'O CTaTyca YE€lIO0BEKA.

Cyanas rpamoTa B ropa3fio OOJbIIEH CTENEHU, HEXENH MpeIIIeCTBYIOIUE
aKThl, peryjJupoBaja OTHOIICHUS COOCTBEHHOCTH, NMPHUYEM TMOCKOJbKY Ha TOT
NepHOJ elIe HE MPOU30LLIO pa3eneHus 00ILEero npaBa Ha OTAENbHbIE OTPACIIH, TO
TAaKO€ PEryJUPOBAHUE HA TOT NEPUOJ HE PA3INYaI0 HOPMBI IPAaXKIAHCKOTO ITpaBa u
HOPMBI yTOJIOBHOTO TIpaBa. B Ha3BaHOU rpaMoTe yXKe YEeTKO BBIIEISAETCS Tpadex,
KOTOPBIM MOHUMAETCS KaK HACWJIBCTBEHHBIN 3axBaT umyniectsa. B HoBropoackoi
Cynnoit rpamore (XV B.) JaHHOE NPECTYIUICHUE YK€ MPU3HAETCS «JIUXUM JIETIOM,
TO €CTh MOCSATAaTEIbCTBOM HE HAa YACTHBIE, & HO TOCYJaPCTBEHHBIE MHTEPECHI, XOTS
«OYEBHUJIHASL CXOXKECTh YrOJIOBHO-HAKA3YEMBIX ACSHUW W TPa)¥KJaHCKO-TIPABOBBIX

JICITUKTOB BCE €IIle 0CTAeTCs aKkTyalbHOoM» [48, ¢. 228].



B Cynebnuke 1550 r. nmpociexuBaeTcs MOMbITKA 3aKOHOAATENsI 000COOUTH
rpabdex ot pa30os.

OcHoBHBIE PUHIMIBL, 3a70keHHbIe B CyaeOnuke 1550 roma, ocobeHHO B
OTHOILIEHUH MPECTYIUICHUH MPOTUB UMYILECTBA, MOJYUMIN JajJbHEWIllee pa3BUTHE
B CobopHom ynoxxenuu 1649 rona.

Tak, CobopHoe ynoxenue 1649 roma mpencrtaBisieT coOOM 3HAYMMBIA U
CHCTEMAaTU3UPOBAHHBIA HOPMATUBHBIN JJOKYMEHT B UICTOPUU POCCUMCKOro npasa. B
VY0KeHnn MOoHsATHE «TPadex» yHoTpeOIsIeTCs] CPABHUTENBHO YaCTO U BBIIETSETCS
KaK CaMOCTOSITEIbHBIA BHJI HMMYlLIECTBEHHOTro mnpectyrieHus. «I'maBa XXI «O
pa300iHBIX M TATUHBIX JeNax» YJOXKEHUs yCTaHaBIMBAET Ipabex Kak OJIHY U3
dbopM mpecTymieHui NPOTUB COOCTBEHHOCTU U TMPEIOCTABISACT pa3rpaHUUYCHUE
MEXIy TpeMsi popMaMu XHUIICHHS: Kpaxke, rpadeskom u pazdoem» [48, c. 228].

CornacHo CoOOpHOMY YIJIOKEHHIO, B OTJIMYUE OT KpPaxKd, IJe UMYIIECTBO
OOBIYHO TIOXMINAETCS O€3 WCIONb30BAaHUS HACWIHS, TpaOek BKIIOYAeT B ceOs
HAaCWJIbCTBEHHOE JICUCTBHUE.

Taxxe oTAenbHO OBUT BBIJICICH TPHUBWICTHPOBAHHBIM COCTaB Tpadexa,
KOTOpBIM TpeaycMaTpuBaeT Oojiee CTpOrvMe Haka3aHus B Ciydae, eclid Trpadex
COBEPINAETCS I€TbMH B OTHOIICHUH CBOMX poauTeneit (ctaths S5 riaBel XXI). D10
CBHUJIETEJIbCTBYET O TOM, YTO 3aKOHOAATEIBCTBO TOIO BPEMEHHM CTPEMMIIOCH K
0Cc000i1 3aIIUTE CEMEWHBIX OTHOIIEHUNA U CEMENHON COOCTBEHHOCTH.

Cnenyromnii HopmaTuBHbIM akT — HoBoykasuele ctatbu 1669 roma «O
TaTeOHbIX, Pa30OUHBIX U YOUWCTBEHHBIX JI€JIaX» — YTOUYHUI MEPY OTBETCTBEHHOCTH
3a pa3JIuYHbIC BUbl UMYIIIECTBEHHBIX MPECTYIICHUM, BKIIIOUas Tpadex.

BaxxaHbiM MOMEHTOM OBLIO BBIIETIEHUE Tpadeka Kak OTACIbHON KaTeropuH,
YTO MO3BOJWIO OO0J€e TOYHO ONPEACNIUTh XapakTep W HakKa3aHue 3a 3TO
PECTYIUICHUE.

Emé onun 3akoHOAATENbHBIA aKT — ApTUKYJ BouHCKU 1715 roga nepuona
ITerpa I — Takke BHEC CYIIECTBEHHbIE U3MEHEHHUSI B YTOJIOBHOE PETYJIUPOBAHUE
rpabexa. B wactHocTH, rpaGex ObLT OTHIENeH OT pa300s, YTO MOTYEPKHYIIO

pasiInune MEXIy OTUMU JByMs BuaamMu npectymieHuil. «Hakazanume 3a



coBepilieHre rpadexa crano 0ojee KECTKUM M CTPOrMM, YTO CBHJIETEIBCTBYET O
CEPhE3HOCTH YI'OJIOBHOM OTBETCTBEHHOCTH B TOT mepuo» [48, c. 228].

OTH U3MEHEHUS OTPAXKAKT CTpEMJIEHUE K 00Jiee TOYHOMY U CIIPABEAJIUBOMY
OINPECIICHUIO WMYILECTBEHHBIX MPECTYIUIEHWH, BKIOYas TIpabdex, u Oonee
KECTKUM HaKa3aHUsIM JJIsi UX coBepileHus. Takue HOpPMAaTHBHBIE aKThl UMENU
BAXHOE 3HAUEHUE [JI1 Pa3BUTHUS YrOJIOBHOTO 3aKOHOJaTenbcTBa B Poccum u
dbopMupoBaHUsT MOHUMaHMS Tpaldexa Kak OTIEIbHOW M CEPhE3HON YTrOJIOBHOM
KaTeropuu.

CrnenyromuM  BaXXHBIM ~ 3TallOM B Pa3BUTUU  YrOJIOBHO-IIPABOBOTO
3aKOHOJIATENbCTBA, Kacarollerocs rpadexa, cran ykas Exarepunst Il ot 3 anpens
1781 roma, Ha3BaHHbBIM «O CyA€ M HAaKa3aHUSIX 32 BOPOBCTBO Pa3HBIX POJOB U O
3aBeJICHUH padovMX JIOMOB BO BCeX I'yOepHUAX». B 3ToM ykaze ObLJIO MpOBENECHO
YETKOE pasrpaHUuYeHHE MEXAY pa3HbIMH BHJIaMH BOPOBCTBA, BKJIOYAs Ipadex,
Kpaxy n momeHHn4decTBo. [lox pykoBoxcrBom Exarepunsl II panee npunsatbie
HOPMBI, PETYIHUPYIONIME YrOJOBHYIO OTBETCTBEHHOCTHh 3a pPa3jU4HbIE (POPMBI
XUIIECHNUH, TTOIYyYWIN JaJbHENIIEe pa3BUTHE U CUCTEMaTU3alni0. YKa3 ExareprHsl
I yTo4uHMI yYroJIOBHO-IIPABOBBIE NPU3HAKU COCTABOB IIPECTYIUICHUHM IIPOTHUB
COOCTBEHHOCTH, a B YaCTHOCTH, B OTHOIIEHHH Tpadexa ObLIO OMpeneraeHo Kak
OTKphITOE 3aBjajaeHue umymiectsom [20, c. 374].

CBop 3axoHO0B Poccuiickoit ummiepun 1832 r. cucteMaTu3upoBaj poCCUNCKOE
IIpaBO Ha BBICOKOM ypoBHE. CBOJ pEryaupoBall COCTaBbl MPECTYIUICHUNA MPOTUB
COOCTBEHHOCTH: Pa300i, «3aKUTATEIHCTBO» U BOPOBCTBO [31, ¢. 69].

JlanbHeiiliee pa3BUTUE 3aKOHOJATEIBCTBA 00 YrOJIOBHOW OTBETCTBEHHOCTHU
3a rpab&x 0CcTaBajJOCh BaKHBIM aCIIEKTOM MTPABOBOW SBOJIOIUY.

BaxHbIM 3TanmoM B TOM pa3BUTHH ObLIO PUHSTHE Y IOKCHUS O HAKA3aHUSIX
YTOJIOBHBIX M  HUCIPAaBUTENbHBIX 1845 1. DTOT 3aKkoHOAATEIbHBIM  aKT
CTPYKTYPUpPOBaJl YrOJOBHbIE HOPMBI M TMpeaycMaTpuBaid 0ojiee 4YeTKOe
OTIpe/IeNIeHHE YTOJOBHBIX MPECTYIICHUH, BKIItouas rpadéx. OH ycTaHoBUI Oojee
OJTHOPOJIHbIE HAKa3aHUs U YOpasl 3aBUCUMOCTb OT COIMAJIBHOTO CTaryca JIWIa,

YYaCTBYIOIIETO B TPECTYIUICHUH. «YJIO)KEHHE O HaKa3aHUAX YroJOBHBIX U



UCIIPABUTEIIbHBIX 3aKpenuiao rpadexk B KaueCTBE CaMOCTOSITEILHOI'O COCTaBa
NPECTYIUICHUS, BMECTE ¢ Kpaxked u pazdooem» [17 c. 193].

B nipoexte YronosHoro ynoxenus 1903 roga craTeu, Kacarouuecs rpadexa,
Opn BrurOueHbl B riaBy XXXII mox wasBanmem «O BOpOBCTBE, pa3dboe u
BBIMOTaTEJIbCTBE» U UMENIM HOMepa crarer ¢ 591 mo 598.

OTOT OPOEKT Mpearnoiaral W3MEHEHHE B IMOHATUHHOM amnmnapaTre, BBOJS
TIOHSITHE «BOPOBCTBOY» BMECTO pa3TPaHUUCHUS Ha «KPaXy» U «rpadex». BopoBcTBO
OTIPEAENSIIOCh KaK TalHO€ WJIM OTKPBITOE MOXHUIIEHUE YY>KOTO MUMYIIECTBA. DTOT
nepexo K TEPMUHY «BOPOBCTBO» MPEACTABISLT COOOW M3MEHEHHE B YrOJIOBHO-
PABOBOM TEPMHUHOJIOTUU M (POpMYyIUpPOBKY Oonee OOOOIMIEHHOTO MOHSTHUS
MPECTYIUICHUSI MPOTHUB COOCTBEHHOCTH, KOTOpPOE BKJIOUANIO KaK Kpaxy, Tak H
rpabex [30, c. 86].

[TocnepeBonmtoninonHoe  3akoHonarenbcTBO  CoBerckoit  Poccun  ObuIO
OTMEUEHO CBOEH CKOPOH U B HEKOTOPOM CMBICIIC HEOTIPeneIeHHON (DOPMYITUPOBKOI
HOPM, OCOOEHHO B OTHOIIECHWH HWMYIIECTBEHHBIX TNpecTyruieHuid. Hampumep,
Hexper CHK ot 5 mas 1921 rona ynoMuHai pa3iauyHble BUJbI IPECTYIUICHUN, TAKHAE
KaK Kpaxka, pa300ii, MOIIIEHHUYECTBO, BLIMOTATEIHCTBO, IPUCBOCHHE U PacTparta, HO
HE BKJIIOYaJ B ce0sl IBHOE YIIOMUHAHKE O rpabexe.

BaxxapiMm MomeHTOM ObUIO TpUHATHE YTONoBHOro Kojekca PCOCP
1922 rona, KOTOpHBI BIIepBbIC BKJIIOUMUI B ¢€0s OOITUPHBIE HOPMBI 00 YrOJIOBHOM
OTBETCTBEHHOCTH, BKJIFOYas TPpadex.

OTOT JOKYMEHT CTaJl MEPBBIM YTrOJIOBHBIM KOJEKCOM, J€WCTBOBABIIUM B
Cogerckoii Poccun u 3atem B CoBetckom Corose.

Tak, VYromoBubli kojgekc PCOCP 1922 roma yTOYHMI W paCHIMPUIT
OnpeIeNIeHNs] Pa3INYHbIX UMYIIECTBEHHBIX MPECTYIJICHUM, BKITIOUasi Tpadex.

«Tak, Tpabexx OBLT oOmNpeneneH KaK «OTKPHITOE MOXHUIIEHUE YYKOTro
UMYIIIECTBA B MPUCYTCTBUU JIUIIA, 00JIaIAI0IIETO, MOJIb3YIONIEr0Cs WIH BEIAIOIIET0
UM, HO 0e3 HaCWJIMs HaJ| €ro JUYHOCThIO». UTO KacaeTcs HakazaHUM 3a rpabex,
VYronosusiii kogexkc PCOCP 1922 roxa npenycMmatpuBai JMIICHUE CBOOOIBI WIN

NPUHYAUTENIbHBIE pa0OThI HA CPOK JI0 OJHOTO Toa.



KBanuduiupyromum npusHakoM rpadexka ObUIO HaCUIIME, HE OMAcHOE IS
KU3HU, 32 YTO CAHKIUS MOTJia OBITh JUIIEHHE CBOOOBI HAa CPOK JI0 TPEX JIET.

Oco0o0 kBanu(UUUPOBAHHBIM COCTAaBOM OBUIO cOBepuIeHHE Trpadexa
«rpynmoi Jur (IaiKkoN) WM PEeUuIUBUCTOMY, 3a YTO YCTAaHABIMBAJIOCH Oolee
CTpPOro€ Haka3aHWe B BHJE JIMIIEHUS CBOOOJBI HA CPOK HE MEHEE TpeX JIET CO
cTporoi m3ossauei» [17, c. 193].

Taxkum 00pa3om, COBETCKOE 3aKOHOAATEILCTBO MOCIE PEBOIIOIUM MPOIILIO
yepe3 M3MEHEHUsI W YTOYHEHHs] B OINpPEACIICHMM W HaKa3aHUU 3a rpabdex. OTH
U3MEHEHMSI TO3BOJIUJIM YCTAaHOBUTH 0o0Jiee YETKYI0 CHUCTEMY YTrOJOBHOM
OTBETCTBEHHOCTH 3a A3TO NPECTYIUICHHME W CTAHIAPTU3UPOBATh HAKa3aHUS s
Pa3IUYHBIX €r0 BUJOB.

VYronosusiii kKogekec PCOCP 1926 roga He BHEC KapAMHAIBHBIX U3MEHEHUH B
onpezaenenue rpadexa. CornacHo cratse 165 YK PCOCP, rpabex Obu1 onpenenex
KaK «OTKPBITOE TOXMINEHWE YYKOr0 WMYIIECTBA B TPHUCYTCTBUH JIUIIA,
00J1a/1ar0IIEer0, MOIB3YIOMIETOCs WIIM Belaromiero uM (rpadex), copepiieHHOe 03
Hacwns». Takke B 3aKOHE 3aKPEIUISIICS KBaTU(UIMPOBAHHBIN MPU3HAK Ipadexa,
KOTOpBIM BKJIIOYAJl COBEPIIEHHUE OTOTO TMPECTYIUICHUS «TPYNION JIUIl WU
MIOBTOPHO.

Hakazanue 3a rpabGexx B 3TOM YTOJOBHOM KOJEKCE MpelycCMaTpUBajo
JMIIEHUE CBOOO/IBI C BEPXHUM IPEAEIIOM CPOKa HAKA3AHUS /10 TISITH JIET.

Opnnako, B MOCIEBOCHHOE BpeMs, B YCJIOBHUSX IOBBIIIEHHONW LIEHHOCTH
roCy/IapCTBEHHOI'0 M OOLIECTBEHHOI'O UMYIIECTBA, ObUT NpUHAT YKa3 [Ipe3uanyma
BepxoBuoro Cosera CCCP ot 4 utonst 1947 roga, KOTOpBI YCTaHOBHII €IUHYIO
YTOJIOBHYIO OTBETCTBEHHOCTH 3a Pa3IMYHBIC BUABI XHUIICHWHA, BKIIOYAS KPaKYy,
IPUCBOCHHE, PaCcCTpaTy W ApYyrue. ITo OBLUIO CBSI3aHO C HEOOXOAMMOCTHIO OoJee
CTPOrOoro KOHTPOJISI M HaKa3aHWs 3a HAPYIICHUS B OOJACTH HMMYIIECTBEHHBIX
npecrymienuii [51, ¢. 672].

Vka3 [Ipesuaunyma BepxoBroro Cosera CCCP ot 4 utons 1947 rona ocrancs
B cuiie 10 1 sHBaps 1961 roga, xorma ObLT MPHHST HOBBIM YTOJOBHBINA KOJEKC

CCCP.
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OTH W3MEHEHMS B 3aKOHOJATENbCTBE OTPAXKAIOT aJanTaluio HOPM U
HaKa3aHU K COIMAJIbHBIM M TOJUTHYECKUM HW3MEHEHMSIM, MPOUCXOJUBIIUM B
nocieBoeHHbIN nepuon B CoperckoMm Corose.

B pa3BuTtHe U KOHKpeTH3alui0 MOJ0KeHUH (OCHOB  yroJIOBHOTO
3akoHoaaTenbcTBa Coro3a CCP u coro3Hbix pecnyosnk 1958 r. B Kax0il COr03HOM
pecny0auke ObUTH PUHSITHI COOCTBEHHBIE yronoBHBIE KoJeKehl. YK PCOCP 1960
. B COOTBETCTBUU C JOMUHUPYIOUIEN B TOT NEPUOJI UICTOPUU UAECOJIOTUEN pa3anuyal
JIBa OTJENIbHBIX COCTaBa rpabeka — B OTHOIICHUH TOCYIapCTBEHHOI'O WU
obmectBeHHoro umymectBa (cr. 90 YK PCOCP) u B OTHOIIEHWU JIMYHOTO
umytiectBa rpaxaad (ct. 145 YK PCOCP), npu 3ToM Haka3aHHe BO BTOPOM ClTy4yae
ObUTIO HUXE, YeM B TEPBOM - JIMIIEHUE CBOOOABI JO YETHIpEX M JI0 TpeX JeT
cooTBeTCcTBeHHO [34, c. 321].

C TeyeHueM BpeMEHH U ¢ u3MeHeHusAMH B nonmrtudeckon cucrteme CCCP,
yTOJIOBHOE 3aKOHOJATEIHCTBO MOABEPTATIOCH Py U3MEHEHUH U pedopm, BKITIOUas
nepecMoTp YrojoBHOro kojaexkca PCOCP.

[Mpunstne Koncrturyumm Poccmiickoir ®enepanuu [22] B 1993 rony
noTpedoBaI0 U3MEHEHUE TIPE/ICTABICHU 00 OCHOBHBIX MHCTUTYTaX YTOJOBHOTO
npaBa U, COOTBETCTBEHHO, U3MEHEHHS MHOTHUX €ro ycTosBIIMXcs HOpM. Ctapblit
VYronosusiii kogeke PCOCP 1960 rona Bce erie coxpaHsl CBOE JeHCTBUE, HO ObLI
MOJIBEPTHYT MacIITaOHOMY MEPECMOTPY, a YacTHOCTU, DeepaibHbIM 3aKOHOM OT
1 wmons 1994 roma Obwuia mosiHOCTBIO HMCKIodeHa [maBa 2 YK PCOCP,
coJieprKaBIliasi HOPMbI 00 YrOJIOBHOM OTBETCTBEHHOCTH MPOTUB IOCYIapPCTBEHHOTO
1 00IIIECTBEHHOI'0 UMYIIIECTBA.

Takoe wu3MeHeHHE T™OTPEOOBATIOCh B CBS3M C  MPOBO3IJIANICHHBIM
Koncrutymueit PO paBernctBom Bcex (opM COOCTBEHHOCTH, YTO TPEJIIOJIATajio
YCTAHOBJICHUE PABHBIX MEP YrOJIOBHO-NPABOBOM 3alIUTHI B CIy4ae UX HapYyIICHUs
[34, c. 321].

B coBpemennoit Poccum yromoBHas OTBETCTBEHHOCTh 3a Tpad&x

perynupyeTrcss YToJIOBHBIM KkojaekcoM Poccuiickoit denepariuu, KOTOpPBIA ObLI
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npuHAT B 1996 rony u noaseprajicsi U3MEHEHUSAM U IOMTOJTHEHUSAM B ITOCIEAYOIINE
TOJIBL.

P.E. Xapun ormedaer, 4to «B OTAM4YuEe OT YrosoBHOro kozexkca PCOCP
1960 rona, HOBBIN KOJIEKC MPEAyCMaTPUBAET HE TOIBKO (DAaKTUIECKOE MPUMECHECHHE
HACWJIHSI, HO ¥ yTPO3y ero npuMeHenws. [IpudeM npr3HakoM KBaTu(GUIIUPOBAHHOTO
rpadexa Temephb SABISETCS HE TOJBKO (PU3MUECKOe, HO U TCUXUYECKOE HACHIINE,
BBIPAKAIOIIEECS B Yrpo3e pealbHOr0 NPUMEHEHUs (PU3NYECKOTO HACHUITUS
[52, c. 223].

YronoBuei konekc Poccuiickon denepaudu B 3HAYUTEIIBHOW CTEIICHU
COXpaHsul mno3uuuu, omnpenencHusle denepanbHbiM 3akoHOM 1994 roma, B
OTHOIlIeHUH Tpadexa. OnHako ObUIM BHECEHbI M3MEHEHUSI B CaHKIMU CTaTeH.
CornacHo cratee 161 YK P®, rpabex ObuT onpeneneH Kak «OTKPbITOE XHILEHUE
qy>KOT0 UMYILIECTBAY.

OTH U3MEHEHUS B 3aKOHOJATENIbCTBE OTPAXKalOT COLUAIbHBIE U
NOJINTUYECKHUE U3MEHEHHUs], Ipousonienmue B Poccun nocne pazpasia CoBETCKOro
Coroza u npunatus HoBoii KoHctutyrmu. BakHbIM acnieKToM OBLIO MpU3HAHHE
paBeHCTBa BceX (HopM COOCTBEHHOCTHM U YCTaHOBJICHHE COOTBETCTBYIOIIEH
YTOJIOBHOM OTBETCTBEHHOCTH 3a MX XHILEHUE. YTOJIOBHBIM KOAEKC Poccuiickoi
®epnepanuu 1996 roga nponomkaeT AEMCTBOBATh B HACTOSLIEE BPEMS M OCTAETCS
OCHOBHBIM HOPMAaTHBHBIM aKTOM, PETYJIHUPYIOIIUM YTOJIOBHOE 3aKOHOAATEIbCTBO B
Poccuu, Bkitouas rpadex.

UccnenoBarens 1.JI. ManbiaroB npoaHaiau3upoBall HAaKa3yeMoCTh Tpadexa
B PAa3NUYHBIX pPENAKOMAX YTOJNOBHOro Kojekca P®, naumnas c¢ 2003 .
N.JI. ManpuaroB zeaer BbIBOJ O TOM, YTO «3aKOHOAATENb HE CYIIECTBEHHO MEHSLI
CBOE OTHOLIEHHUE K HAKa3yeMOCTH Irpadexa.

Ecnmu conocraButh pasmepsl NpeayCMOTPEHHOIO HaKa3aHUs, TO OCHOBHBIE
BUJIBI U CPOKHM HakazaHuil cTabmibHbL. [1o mepBoit yacTu — 3TO JUIIEHUE CBOOOIbI
Ha CPOK JI0 YETHIPEX JIET; IO BTOPOW YaCTH — JIMILIEHHWE CBOOOABI HA CPOK JIO CEMU

JIET, TIO TPEThEH — OT IIECTH 0 JIBEHAAIaTH.
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JlessHue  OTHECEHO K KaTeropusM B  3aBUCUMOCTH OT  HaJIM4Us
KBATU(UIMPYIOMNX TMPU3HAKOB — OT CpeAHEH TKECTH J0 0C000 TIKKHX.
BrlmeckaszanHoe TO3BOJISIET  CAENaTh BBIBOA O TIOBBIINICHHOM BHUMaHUHU
3aKOHOJATENS K OmacHoCcTH rpadexay [27, ¢. 109].

HccnenoBarens OTMEYAET, YTO «IOWCKU W TOMBITKA CMATYCHUSI HaKa3aHUS
WIH YCTPAHEHUSI YTOJIOBHO-TIPABOBOTO PEAardpPOBAHMS HE BUIATCA HAM CETOTHS
obocHoBaHHBIMEY [27, ¢. 109].

Takum 00pa3om, HCTOpHUSL Pa3BUTHUSL 3aKOHOJATENbCTBA 00 YroJIOBHOM
OTBETCTBEHHOCTH 3a Tpab&k B Poccun oTpa)kaeT MOCTOSIHHOE pa3BUTHE W
COBEPIIEHCTBOBAHME HOPM M HAaKa3aHW, HAYMHAS C PAaHHUX IOPUAMYECKUX AKTOB

JI0 COBPEMEHHOI'0 YTOJIOBHOIO Kozekca PD.

1.2 T'paGe:xk B 3apy0eikHBIX MPaBOBbIX CHCTEMAaX: CPABHHUTEJIbHO-

NpaBoBOM 0030p

PaccMoTpuM yrojloBHYI0 OTBETCTBEHHOCTBH 3a I'pabEX B 3aKOHOJIATEIIBCTBE
3apyOeKHBIX CTPaH.

B Mwupe cymectByeT MHOXKECTBO Pa3IMYHBIX IOAXOJIOB K YroOJIOBHOM
OTBETCTBEHHOCTH 3a TI'paldeX, B 3aBUCUMOCTH OT 3aKOHOAATEIbHBIX TPAJAMIMUN U
CHCTEM IMPABOBBIX CeMel. 3aKOHOATENILCTBO PAa3HbIX CTPaH KiIaccuuIupyercs Ha
OCHOBE MPABOBBIX CUCTEM, K KOTOPBIM OHU MPUHAJJICIKAT.

['pynimbl mpaBOBBIX ceMel BKIIOYAIOT B TOM YKCJIE€ KOHTMHEHTAJIbHYIO (WU
€BPONEHCKYI0) TPABOBYIO CEMbIO, AHTJIO-aMEPUKAHCKYIO TMPABOBYIO CEMbBIO,
JTATUHOAMEPUKAHCKYIO MPABOBYK) CEMbBIO, NAIBHEBOCTOYHYI) IPABOBYIO CEMBIO.
Kaxnas w3 »Tux rpynn uMeeT CBOM OCOOCHHOCTH M MOAXOJAbl K YTrOJOBHOMU
OTBETCTBECHHOCTH 3a IpadeiK.

K kOHTHMHEHTanbHOM, WJIM POMAaHO-T€PMAHCKOW, MPABOBOU CEMbE OTHOCST
Takue cTpanbl, Kak ['omnanaus, Jaaus, Mcnanus, [ Benus, I'epmanus, Pecriybnuka

benapycs, [lonpmia u ap.
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B KOHTHHEHTaNBHON MPABOBOM CHUCTEME, HAlpUMEp, B TAKUX CTpPaHax, Kak
I'epmanus, ®pannus u Hranus, rpabex 4Yacto OOBEAUHSAETCS C TOHATHEM
«pazooity. ['padex, unu «vol qualifié» (Pp.), BkatouaeT B ceOst COBEpILICHUE KPaXKHU
C IPUMEHEHHEM HACWJIUS U YTPO3bl HACUIIUS.

To ecTb B MpPEACTaBICHHBIX CTpPaHAX MPUHATO €IUHOE IIOHUMAaHUE
HACWJIHCTBEHHOTO 3aBIAJCHUS MMYIIECTBOM, UYTO OOBENHMHSECT Ipadex, pa3doi u
HACWJIBCTBEHHYIO KPaXXy B OJHO IOHSATHE. DTO YMPOIIAET KIAaCCU(PUKAIMIO U
paccieioBaHue MoJOOHBIX TPECTYIIEHUH, HO MOXKET CHUXKATh TMOKOCTh B YUETE X
pa3HbIX XapaKTEPUCTUK U TskecTH [1, ¢. 64].

BaxxHO OTMETUTBH, YTO B KOHTMHEHTAJIBHOW CUCTEME YyAeNseTcs OOJblIoe
BHUMaHUE KBaJUDUIIUPYIOIIUM MpPU3HAKAM, TaKUM KaK MECTO COBEPILICHUS
MPECTYIUICHUS! Y HAJU4YUE€ TEJECHBIX MOBPEKJICHUN. DTO MOMXKET MOBJIUATH Ha
KBaTU(UKAIIMIO TPECTYIUICHUS. U pa3Mep HaKa3aHUs.

To ecTh KOHTHHEHTANbHAS cUCcTeMa U PepeHITUpYyeT pa3HbIe BUIBI rpadeka
B 3aBUCMMOCTH OT TsbKeCTH mpecrymieHus. Hanpumep, Yronoueii Konekc
OpaHiuu npeaycMaTpyuBaeT pa3audyHble HaKa3aHUs i «Trpabdexa» u «rpadbexa c
PUMEHEHUEM OPYKHUS.

PaccMoTpriM  OCOOEHHOCTH YTOJIOBHOM OTBETCTBEHHOCTH 3a Tpabéx B
Ucnanun. UccnepoBarenu M.I. Unbun, M.A. KupwuioB oOTMEUYarOT, 4TO «B
VYronoBuom Kopekce Hcmanum «rpabGex» Kak aOCONIOTHO CaMOCTOSITEIIBHOE
MpEeCTyIUICHUE OTCYTCTBYeT, ojHako B riaBe Il «O xkpaxke» wuumer pedb 00
orpa0JIeHUH KaK O TOXKJECTBEHHOHN Kpaxke popme XUILCHHUS.

OTO MNONTBEPKJIAET CPABHUTENbHBIM aHAIU3 YTrOJIOBHO-TIPABOBBIX HOPM.
BuHOBHBIM B Kpake, COrJIacHO CT. 238, MpHU3HAETCS JHI0, KOTOPOE C IEJbIO
HAXKUBbI 3aBJIaJICBAET UYYKUMHU JBUKUMBIMU BEUIaMU, NPUMEHSSI HACUIIME Haj
BEIIbIO, YTOOBI OTKPBITH JOCTYIT K HUM, JINOO MPUMEHUB HACWIINE UJTN 3aITyTUBAaHUE
awui (cT. 238)» [15, ¢. 195].

E.I'. OcTamuyk OTM€UaeT, 4TO «IIPOAHAIM3UPOBAB MOJIOKEHHUS TJIaB O Kpaxe
u rpabexe YTojaoBHOro kojekca Mcmanuu, MOXHO CelaTh BBIBOJ, YTO I'padex B

JaHHOM CJIydac pacCMaTpuBacTCA KakK KBaHH(i)HHHpOBaHHBIﬁ HNJIIM B HCKOTOPBIX
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ciaydasix oco00 KBaIM(UIIMPOBAHHBIA COCTaB KpakH, T.K. HEOJIHOKPATHO
3aKOHOJIATENb JEIAeT OTCHUIKH K CT. 234 1 B TEKCTE CTAaTEeW 3aKOHOAATENb TOBOPUT
MMEHHO O Kpayke, COBEPIIEHHOMN OMACHBIMU U 0CO00 onacHbIMU criocodamu. [1pu
3TOM MaKCHMAJIbHOE HAKa3aHUE 3a JAHHOE MPECTYIUIEHHE COCTABISET ISTh JIET
auiienus ceoodoas» [35, c. 115].

HccnenoBarens Aelaer BbIBOJ, YTO <«JAHHOE TOJKOBAaHWE 3HAYUTEIIBHO
OTIIMYAETCS OT POCCUICKOM YrOJIOBHO-TIPABOBOM OIIEHKH B 00JIACTU pa3rpaHUYEHUs
COCTaBOB KpaXkH, rpadeska u pa30os.

OTanumne pocCUICKUX HOPM OT UCIIAHCKHUX B JAHHOM CJIy4ae COCTOUT B TOM,
YTO B MEPBOM IMPOBOJUTCA pa3rpaHUYCHUE Kpaxkxu OT Tpabexa MO NpU3HAKY
TaWHOCTU WA OTKPBITOCTH XUIIEHHUS, a TAaK)Ke MPUMEHEHHUSI HAaCWINsI, HE OMTAaCHOTO
JUTSL 5KA3HU U 37J0POBbS YEJIOBEKA.

Pasrpannuenue xe rpadexa ot pa300si NPOBOAUTCS MO MPU3HAKY HACHIIUA,
OITACHOT'O JUTsI J)KU3HH U 3JI0POBbS, U (paKkTa MPUMEHEHUS OPY>KUS WU MPEIMETOB,
UCIIOJIb3YEMbIX B KQU€CTBE OPYUS MPECTYIIICHUS.

IIpu stom, B YK Hcnanun oTtrpaHuyeHue o BUAY NPUMEHSIEMOr0 HACUJIIUS
HE TMPEAYCMOTPEHO, B JAHHOM Ciydae 3HAuY€HHE uUMeeT caM (aKT MPUMEHEHUS
HACWJIUA M €ro MOCJeNCTBUA. BUHOBHOE B XMIIEHUH JIMIO IPU IPUYMHEHUH Bpeaa
3I0pOBbIO0 Oy/JeT HECTH YTOJOBHYIO OTBETCTBEHHOCTh 3a INPUYMHEHHUE Bpena
3I0POBbI0 B COBOKYINHOCTH C YIOJIOBHOM OTBETCTBEHHOCTHIO 3a XHIIECHHE
[35, c. 115].

[IpencraBurenneM aHrI0-aMEPUKAHCKOW IIPAaBOBOM CEMBHM  BBICTYIIAIOT
BenukoOputanust u ObiBIiMe OpuraHckue BiaaeHus (kononus), Kanana,
ABctpanus, HoBas 3enanaus (panee 0putd konoHusmu nepsoit), CILLA u ap.

B oartMx cTpaHax CylecTByeT €AMHOE IOHMMaHHE HACHIbCTBEHHOIO
3aBJIaJICHUS UMYIIIECTBOM, KOTOpOe Ha3biBaeTcs «Robberyy (anri.), «Rauby (wem.),
«Les vols violens» (¢p.).

OTO TOHATHE OXBaThIBaeT rpadex, pa300il M HACUIBLCTBEHHYIO KpPaxy.
['pabGex B aHIIO-aMEPUKAHCKOW CHUCTEME MOXET pas3linyaThCsi MO TSIKECTH, U

3aKOHOJIaTEILCTBO MPEAYCMATPUBAET pa3HbIe BHJbLI HAKa3aHWUW [JI1 MPOCTOrO,
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OTSTYEHHOTO M BOOPY>KEHHOTO Ipadeka. ITO MO3BOJSET 00JIee TOYHO YUUTHIBATD
XapaKTEPUCTHUKU MTPECTYIUIEHUS U HA3HAYaTh CIPABENJIMBbIC HAKA3AHUS.

B BenukoOpuranuu rpadbex — 0lHO U3 Haubosiee TSKKUX NPEeCTYIUIEHUH, 3TO
03HAYaET, YTO OHO MOXKET paccMaTpuBarhbCs ToJIbKO B Cyne KopoHsl.

Omnpenenenue rpabexa B 3aKOHOJATENbCTBE BenukoOpuTtanuu ciemnyroriee:
«YenoBeKk BUHOBEH B rpabexe, €ClIi OH MOXHUIIAeT, U HEMOCPEICTBEHHO Mepe UiH
BO BpeMsl COBEpUICHUsI XUIIEHUS, U JIJIsl TOrO, YTOOBI CAeNaTh 3TO, OH MPUMEHSET
CWIIY K JIIOOOMY JIMIly WJIM TOJBEpPraeT WM MBITAETCS MOJBEPrHYThH JIF000E JUIO0
CTpaxy OKa3aThCA B TOM MECTE U B TO BpeMsl MOJBEPIHYTHIM HacWIHIO» (3aKOH O
kpake 1968 roaa, pasaen 8 (1)) [46, p. 62].

Takum o0Opa3zoM, 3aKOH paccMaTpuBaeT Ipaldek Kak XMILEHHE, HO TaKXKe
IIPEANOIIAraeT HaCWIINE WK YIpO3y IPUMEHEHNS HACWIIHSL.

CoBeT 1O BBIHECEHHIO NPUTOBOPOB BenMKoOpUTaHUM ONpENENnwsl TpH
pa3aMuYHBIX crocoba coBeplIeHUs oOrpabieHuss W pa3paboTan  OTAeNbHBIC
PEKOMEHJAlMU B OTHOUIEHUY KaXK0r0 U3 HUX.

— VYiuyHble W MeHee TSDKKHE KoMmMmepdeckue orpabnenus. OHu
COBEpIIAIOTCS B OOIIECTBEHHBIX MECTaX MJIM HAIEJIEHbI HA KOMMEpPUYECKUe
NOMEIIEHHsI. DOTO BHJ MOXKET OXBAThIBATh KPaXXy WJIM HamlaJcHHUE Ha
KOMMeEpYECKME TOBapel W JeHbru. HakazaHume Bapbupyercs OT
OOIIECTBEHHOT0 TpuKa3za 10 12 ner nuieHus cBoOOAbl, HO B 0C000
TSDKENBIX CIIY4astX MOXKET ObITh BILIOThH JI0 OKU3HEHHOTO 3aKIFOUEHUSI.

— IlpodeccuonanbHo  CIUIaHMPOBAHHOE KOMMEPUYECKOE orpablieHue.
Jauuelii  BuA Tpabexa mOpenanonaraeT 4YeTkoe U TIIATEIbHOE
IUIAHUPOBAHUE W OpraHu3auuioo. MHUHUMaIbHOE HAaKa3aHWE 3a JTH
MPECTYIUICHUSI COCTaBJIsIeT 18 MECsIEB TIOPEMHOrO 3aKIIOYEHHUS, a B
0Cc000 OTATYAIOLIUX CIy4asX MOXET ObITh HA3HAYEHO MOXU3HEHHOE
3aKIIIOUYCHHE.

— TI'pabex xumoro momenieHus. JJaHHBIA BHJ OTHOCHUTCS K OrpaOJICHHIO,
COBEPIIECHHOMY B JKWIBIX JoMax. HakazaHuss MOTryT BapbHpOBaThCS OT

JIMIIIEHUST CBOOOJIBI HAa CPOK OT 1 110 16 JIeT U BIUIOTH 10 MOXU3HEHHOTO
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3aKTF0YCHUS. B 3aBUCUMOCTH OT 00CTOSATEILCTB MPaBOHAPYIIICHUS YaCTO
MOXKET OBITb MPEABSIBICHO OOBHHEHHE B Kpake CO B3JIOMOM IIpHU
OTSTYAIOIINX O0CTOSTEIHCTBAX.

Takum 00pa3zom, MakCUMaIPHOE HaKa3aHHE 3a Tpadex B BenukoOputanuu -
NOKU3HEHHOE 3aKkmoueHre. OIHaKo, BEIHOCS MPUTOBOP OOBUHSEMOMY 3a Ipabex,
CY/l TOJDKEH YUYUTHIBATh PYKOBOISIIIIME IPUHIIUIIBI BBIHECEHUS IPUTOBOPA, BKITIOYAs
JT00BIE OTATYAIONIME W/WIM CMSTYaroIpe oOcTosTenbcTBa. Cpeau HUX UMEIOT
3HaYCHUE:

— BIIEpPBBIC JIM COBEPIICHHO MTPaBOHAPYIIICHUE;

—  TpeabIayIIne CyIMMOCTH;

— OBUTO JTM TPUHYXKACHHE KaKUM-TUOO 00pa3oM NpPHUHATH YYacTHE B

rpadexe;

— XapakTep U CTOMMOCTh OrpalJICHHUS;

— UWMeJICs U B rpabeke MMCKPUMUHAIIMOHHBIN AJIEMEHT (HampuMep, Koraa
KEpTBa cTaja MpeIHaMEePEHHON MUIIIEHBIO U3-3a €€ PEIUTUHU WIH JPYTUX
XapaKTEPUCTUK);

— ObwUTO 7M1 orpabsieHue npohecCuoHATbHO CIUIAHUPOBAHHBIM WIIM MEHEe
TSOKKUM (HaIrpuMep, orpadiieHue Wik yIUYHOe orpadiieHue);

—  HCIIOJIb30BAJIOChH JIU OTHECTPENILHOE OPYKHUE,;

— BO3JICHCTBHE Ha TOTEPIIEBIIETO M XapakTep M pa3Mep JOoro
Gbu3MUecKoro WIM TICUXOJOTHYECKOTO yIepOa, HAaHECEHHOTO0 eMy B
pe3ynbTaTe orpadiaeHus;

— OBUIM JIU IPUHATHI MEPHI JIJISl TOrO, YTOOBI MOTEPIEBUINN HE COOOUTUIT O
NpeCTYIUICHUY;

— ObUt0 M orpalieHHe MPOJNOJDKUTEIBHBIM WM MPEaIoiarajio
orpaHu4eHHe cBOOO/Ibl OTEPIIEBIIETO;

— J11000€ MPOSIBIEHHOE PaCKasHHUE,

— TMpU3HAHUE BUHBI, W €CIM OHO OBUIO, TO HA KAaKOH CTaauH

pasbuparenncTBa [60, p. 159].
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B yromoBHom 3akoHomarenbctBe CIIA cymecTtByer JBa YpPOBHA —
dbenepanbHbIi  ypoBeHb U ypoBeHb ITaToB. denmeparbHOe  YyroJIOBHOE
3aKOHO/ATENbCTBO JCHCTBYET Ha BCEW TEPPUTOPUMU CTPAHbl U YCTAHABIMBAET
OCHOBHBIE HOPMBbI, HO Ka)/bIi IITAT UMEET CBOU YTOJIOBHBIN KOJIEKC, B KOTOPOM
MOTYT OBITh pa3IMYHbIC HAKA3aHUSI 32 CXO/IHbIC IPECTYILICHUS.

DTO O3HA4aeT, 4To 3a OAHO M TO XK€ JESIHHE B Pa3HBIX IITaTaX MOTLYT
npeaycMaTpUBaThCs pa3Hble Haka3zaHus. KpoMe Toro, yrojaoBHasi OTBETCTBEHHOCTb
MOXET CYIIECTBOBaTh 3a JCHCTBUS, KOTOpPbIE B OJHOM IITAT€ HE CUUTAIOTCSA
IPECTYITHBIMHU.

B coBpeMEHHOM aMEpPUKAHCKOM 3aKOHOAATEIbCTBE JIETAIbHOE TOHSITUE
rpabexxka OOBIYHO oOmpezensercs 3akoHoM. Mcmonb3yemble omnpeneneHus B
OCHOBHOM OBIBAlOT JBYX BHJIOB: T€, KOTOPbI€ TECHO CBS3aHbI CO CTapbIM
AHTJIMUCKUM  OOLIMM TMPaBOM, M TE, KOTOpPbIE UCXOIAT W3 ONpEAclICHMUS,
PEKOMEHJOBAaHHOIO  THUIIOBBIM  YTrOJOBHBIM  KOJAEKCOM  AMEPUKAHCKOIO
IOpUINYECKOT O UHCTUTYTA.

Craryr KamudopHun TunudeH s MOAXo/a OOIIEero mpaBa. 3auMCTBYS
MOYTH CJIOBO B CJIOBO M3 Tekcra Jasapaa Mcera 1803 roma, oH ompenpenser
orpabJieHre KaK «IIPECTYITHOE 3aBIaICHUE JINYHBIM UMYIIIECTBOM, HAXOISIIIIUMCS BO
BJIQJICHUN JIPYroro JIMLAa, HEMOCPEICTBEHHO OT JIMLA WIW B €ro MPUCYTCTBUH U
MPOTHB €T0 BOJIU, COBEPIICHHOE C TMOMOIIBIO CHUJIbI WU Yrpo3bl» (YTOJOBHBIN
kozaekc mrata Kamudopuus, § 211).

CoryacHO cTapblM OIpeaeieHusM, Trpabdex TpeOyeT 0Ka3aTeabCTBa
BOPOBCTBa, OCHOBHOW (OpMBI XWINEHHsSI MO OOIEMy TMpaBy, a TaKXe IBYX
JIOTIOTHUTENBHBIX (PakTopoB: (1) mMoXuIeHne COBEPIIaeTCS ¢ MPUMEHEHUEM CHITBI
WM YIpo3bl; U (2) 4TO Kpaka MpOU30IJIa HEHOCPEICTBEHHO Y MOTEPIEBILIETO WU
B €0 HEMOCPECTBCHHOM MpHUCyTcTBHH [56, p. 27].

[lenTpasibHOEe TpeOOBaHHME Tpabexa COCTOMT B TOM, YTOOBI 3aBiaJICHUE
UMYIIECTBOM COBEPIIATIOCH C MOMOIIBIO CHJIBI MJIU YIPO3bI €€ TpuMeHeHus. OTHUM
U3 PpacCIpOCTPAHEHHBIX BUAOB OrpabJieHUd C NPUMEHEHHEM CHJIbI SIBIISIETCS

orpa6neHHe, IIpHU KOTOpPpOM Fpa6I/ITCJ'IB XBaTacT XCPTBY 3a HICIO C3al U HACUIIBHO
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3a0upaer y Hee OyMaKHUK WM JPYrHe IEHHOCTH. J[pyrue pacmpocTpaHEHHbBIE
BUIbl HACWJIHSI BKITIOYAIOT HAHECEHUE KEPTBE YAapOB KyTaKaMu, MUCTOJIETOM WJIH
WHBIM TTPEIMETOM.

Kak u mo6ast npyrast Kareropus IpecTyIJIeHUH, rpabek mpeCTaBIIsIeT COOO0M
PSA CUTYalMii, B KOTOPBIX TPYAHO OMPEAETUTh, UMENO JI MECTO OrpaliieHHue Ha
camMoMm jene. B 3THX MOrpaHUYHBIX CHUTYaIUsAX, €CIM HET Tpadexka, TO OOBIYHO
UMEEeT MECTO Kakoe-TO Jpyroe IpecTyIJIeHHe, a HEe IO0JIHOE OTCYTCTBUE
npectymieHus. Hanpumep, eciiu y ®epTBbI YKpalln KOIIENEK, 4acTO ObIBACT TPYIAHO
OIpeNenuTh, ObUTa M MPHMEHEHAa HeoOxomumasi Juis orpabieHus cuia. Ecmu
KOIIIEJIEK OTOUPAIOT OBICTPO, U KEPTBA HE OKA3bIBACT COMPOTUBIICHHSI, O0IIIEe MPaBo
¥ MHOTHE aMEpPUKAHCKHE IITAThI TPU3HAIOT, YTO rpabexa He ObLIT0, a MPECTYIUICHHE
npu3zHaercs kKpaxked. OIHAKO €ClM KEPTBA W30 BCEX CHUJI NBITAETCS YAEpKaTh
KOIIIEJIEK, ¥ BOPY MPUXOIUTCS €ro BBIEPTUBATH, 00IIIee IPABO U MPAKTUIECKH BCE
aMEpUKAaHCKHE IMTaThl IPU3HAIOT, YTO OBIJIO COBEpIICHO orpabienwue [56, p. 154].

Crtpax wnu 3amyruBaHUE€ SIBISIOTCS QJbTEPHATUBON MPUMEHCHUIO CHIIBI.
Haubomnee pacripoctpaneHHO# cuTyaluen saBisieTcst orpabiieHue, Korja rpaburenn
yrpO’KaeT BBICTPEIUTh, €CIU IICHHBIC BEIIM HE OYAyT MepenaHbl. YTpo3a MOXKET
OBITH TIOJPa3yMeBacMOl, a He 3asBJICHHON yCTHO, HO, KaK MPaBUJIO, OHA JIOJKHA
OBITH HampaBJeHAa HA MPUIMHEHHE HEMEIJICHHOr0, a He OyayIero Bpeaa. Yrposa
MOJKET KacaTbCs BJaJeNblla COOCTBEHHOCTH, WICHOB €r0 CEMbH WM JAPYroro
IIPUCYTCTBYIOIIETO JIMIA U OOBIYHO JOHKHA OTHOCHTCS K MPUIMHEHUIO CMEPTH HITU
TEJNECHBIX MOBPEXAEHUI TOro WIM MHOTO poja, a He yuiepOa penyrauuu. Jpyrue
yTPO3bI — MPHUBJIEYD KEPTBY K OTBETCTBEHHOCTH, IPUIUHHUTH BPEJ] B OYAYIIIEM HITH
PACKPBITh MPOIILIIOE KEPTBBI, €CITH OHA HE 3aIUIATUT, — MOTYT MPEACTABISITH COOOU
IIAHTaX WU BBIMOTATEIbCTBO, HO HE ABJISIOTCS Tpadbexom [58, p. 362].

BonbImIMHCTBO aMEpUKAHCKUX INTaTOB HE TPEOYIOT, YTOOBI KepTBa
JeHCTBUTEIHHO O0sutachk. Eciu mocTpagaBmii He HAyTraH, JOCTATOYHO TOTO, YTO
OH OCO3HAeT HaABHTAIONIHiics Bpen. OIHAKO Jake HeOOBIION YTPO3bI TOCTATOYHO,
9T00Bl KBATH(HUIIMPOBATh TPECTYIUICHHE KaK Tpadex, €clau B pe3ylibrare

MOTEPIICBIINN paccTaeTcs ¢ IeHbI'aMH WM IeHHOCTIMH [57, p. 486].
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Hpyras mpobsieMa C OINpEACNICHUSIMU CBSI3aHA C XUILCHUAMH Y JIIOJACH,
HaxoJsAumxcs 0e3 CO3HAHMS U3-3a YIOTPEOJICHHSI aJIKOroJis WU HApKOTUKOB. Ecnu
y TaKOro MOTEPIEBIIEr0 MPOCTO OTOUPAIOT AEHBIU, TO MPECTYIJICHUE HE SBISETCSA
rpa0exoM, MOCKOJIbKY HET NPUMEHEHUs CWibl Wiau cTpaxa. OgHako ecnu JJis
NEPEMEILEHNS TOTEPHEBIIEr0 C LENbI0 OTHICKATh JIEHBIM WJIM HEOINPAaBIAHHO
NPUYUHUATH BPEIl MPUMEHSETCS CUla, KaK ATO 4acTO OBIBACT MPHU MbSHBIX MbSHKAX,
TaKO€ MPECTYIUIEHUE, COIIACHO 3aKOHOAATENbHBIM aKTaM, OOJBIIMHCTBO LITaTOB
npu3HaeTcs rpadexom. Eciiv mpecTymHHK Hakadajd KEpTBY HAPKOTUKAMHU WIIH
JUIIAST €€ CO3HAaHMs, YTOOBbl 3aXBaTUTh COOCTBEHHOCTb IKEPTBBI, TaKOe
IpecTyIUIeHHE BCeraa sBisiercs rpabeskom [57, p. 487].

B o6miem mpaBe cuna WM CTpax JOJDKHO NPENIIEeCTBOBATH Kpaxke WM
COBIAAATh C HEM, YTOOBI MPECTYIIEHUE CUUTANOCH rpadexoM. Ecnu cuna ninm ctpax
OPUMEHSUIMCh TOJBKO MPHU MoOere, NpecTYIUIEHHE CUNUTAJIOCh KPaKel, MOCKOIbKY
IpY MOXUIIICHUH HE OBLIO MPUMEHEHHSI CUITBI WU cTpaxa. OTHAKO C TOUKHU 3PCHHUS
CBSI3aHHOM C 3THM OIACHOCTHU MOOET CO37aeT TaKOM ke PHUCK, KaK U MOXHILIEHUE, U
TumnoBoli yronoBHbIM Kojekc (§ 222.1) W HEKOTOpbIE IITaThl MCKIIOUYWIN
TpeOOBaHNE O MPUMEHEHUH CUJIbI WJIM CTpaxa Mpy MOXUIIECHUH.

Bropoe tpeboBanue 0011ero mpaBa B OTHOIIEHUM Tpabexa 3aKIrovaeTcs B
TOM, 4YTOOBl TOXHUIIEHHWE COBEPIIAIOCH Yy CaMOro 4eJoBeKa WIH B
HEMOCPEJCTBEHHOM B MPHUCYTCTBUM KE€PTBbI. MIMYIIECTBO CUMTAETCS U3BATHIM Y
NOTEPIIEBILET0, €CIIM OHO U3BITO U3 €r0 PYKU WIHM OAEXKIbI JINOO U3 MECTA, € OHO
OBLJIO BHIOPOLIEHO BO BpeMs Oercrsa MoTEepHEBLIEro OT rpabuTess.

«[IpucyTcTBUE» KEPTBBI CUHUTAETCS 30HOM €ro HENoCPEACTBEHHOIO
KOHTpOJIs1. OOBIYHO HE MPU3HAETCS, YTO UMYIIECTBO OBLIO OTHATO Y JTMUYHOCTH WJIH
OPUCYTCTBHUSI JKEPTBBI, €CIM OHO HAXOJUTCS HA HEKOTOPOM pAaCCTOSHUM.
CrnenoBaTelbHO, €ClU KEepTBa, yAepKUBaeMasi MPECTYIMHUKOM, JaeT yKa3aHUE IO
TeneoHy JOCTAaBUTh HWMYIIECTBO, HAaXOSIIEeCs Ha OTIAJEHHOM CKIAJE,
COOOIIHHUKY TPECTYIHUKA, TPECTYIJICHUE, COTIACHO TPATUIIMOHHOMY MPABUITY, HE

sBisieTcs rpadexxom [58, p. 361].
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[TockonbKy 3aBiaicHNE UMYIIIECTBOM SIBJISIETCSI COCTABHOM 4acThIO Tpadexa,
BCE MPOOJIEMBI, CYIIECTBYIONIWE MPH ONPEACICHUN KPaKH, TaKXKe SBISIOTCS
npobiemMamu onpeneneHus rpabdexka. Hanpumep, HOpMmbl 00mIero mnpaBa He
JOIYCKAIOT, YTOOBI MPUCBOCHUE HEJBMKMMOI'0 UMYIIECTBA WIN YCIYT CUUTATIOCHh
Kpa)kel, MOTYT TaKKe MPEMITCTBOBATh TOMY, YTOOBI HACUIILCTBEHHOE U3BITHE ITHUX
Bellel cumrangock rpadbexoM. TOYHO Tak ke, MOCKOJIbKY U3bSATHE, BO3HUKIIEE B
pe3ysibTaTe OMMOOYHOr0, HO YECTHOrO 3asiBICHUS O IpaBe COOCTBEHHOCTH, HE
SBJISIETCSl KpakKeW, IMOCKOJbKY HET HAMEpPEHUs JMILUTh HMMYIIECTBA 3aKOHHOTO
BJA/€Nblla, TAKOE HU3BATHE C IMPUMEHEHHEM CHIbl HE SBISETCS IpadeKoM B
OOJBIIMHCTBE IITATOB, IOCKOJIBbKY XHUINEHUS HEe mporcxoauT [55, p. 402].

B ornmuune oT Kpa)ku co B3JIOMOM, KaK U JIpyrue Kpaxku Mo o0IIeMy mpaBy,
rpabex TpeOyeT, YTOOBI IPABOHAPYILIUTENb JEHCTBUTEIBHO 3aBJ1aJ1E]l UMYILLECTBOM.
Ecnu mpuMeHeHs! cuia Wil Yyrpo3bl, HO UMYIIECTBO HE 3aXBAaY€HO, MOXKET UMETh
MECTO HamaJeHHe WU MOMbITKAa OrpablieHusi, HO COTJIacHO O0IIeMy NpaBy U B
OOJBIIMHCTBE ITATOB rpadex He ycmaTpuBaercs. B TumoBom yroiaoBHOM Kojekce
U CTaTyTaX HEKOTOPBIX LITATOB MPU3HAETCS, YTO BPEI, NPUUUHIEMBIN YEIOBEKY,
OJIMHAKOB HE3aBUCHMO OT TOr0, COBEpIIEHA JIM Kpa)ka WJIM HET, U ONpPEIECISIIOT
NpPECTYIUIEHUE, BKIIOYAIOIIEEe KaK MOKYIIEHUWE Ha XMILEHUE, TaK U OKOHUYEHHOE
xumienue [55, p. 424].

3aKOHBI MHOTHX INTATOB MpEAyCMaTpHUBAIOT Ooyiee KECTKHE HaKa3aHHS 3a
0co00 omnacHbele rpabexu. Dakropamu, YCyryOJSIIOUIMMU OrpadblieHHe TaKUM
0o0pa3oM, SIBISIFOTCSI HWCIOIB30BAaHUE OIMACHOTO OPYXKHSA, MPUUYMHEHUE THKKUX
TEJIECHBIX TMOBPEXKICHUM, HaMepeHue yOuTh, HaJIMYME COOOIIHHUKOB WM BBIOOD
0c000 ysI3BUMOM 11€]11, HallpUMep, YeTIOBEKa B MOE3/1€ WIH aBTOOYCe, WITH TOXKHIIOTO
yenoBeKka. Bo MHOTUX 1mTaTax HEKOTOpbIE U3 3TUX (PAKTOPOB CIYkKAT OTATYAIOIIUMU
00CTOATENBCTBAMHU JJII MPECTYIUIGHWH B 1LEJIOM, a TakKe KOHKPETHBIMU
OTATYAIOIMMU  OOCTOSTENbCTBAMHU JJIsi Tpabexa. OTO COBMNAJEHUE MHOTIA
HOJJHUMAET BOIPOC O TOM, JOJIKHO JIM HAJIMYHUE OTSr4aromero (pakropa, Takoro Kax

HUCIIOJIb30BAHHUC OpPYXKUA, MPUBOAUTL K OAHOMY HIIM JABYM JOIIOJIHHUTCIILHBIM
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HaKa3aHUsM - KaK OTsTrJaroliee HaKa3aHrue TOJIBKO 0 3aKOHY O Tpabeke MiTh KakK 1o
3aKOHY O XHIIEHUH, TaK U 0 00meMy 3akony [56, p. 211].

['pabGexx OOBIYHO paccMaTpUBaeTCAd Kak IMPEeCcTYIUIEHWE MPOTHB JIMIIA,
KOTOPOMY yrpoXaeT omacHocTb. CrenoBaTenbHO, €clu HUMeeTcss 0ojee OaHOM
KEpPTBbI, BO MHOTHUX IIITaTaXx pa3pelIaeTcs BBIABUTATH HECKOJIHKO OOBHHEHHUI U
BBIHOCUTH HECKOJILKO TIPUTOBOPOB [61, p. 684].

HekoTopbsIMu npecTynaeHUsIMU, TECHO CBSI3aHHBIMU C TpadexoM, SIBISIIOTCS
npocTas Kpaxka, T[OXHIIEHHE 4YeJIOBEeKa, HamaJeHue, HaHeceHUEe IOo00eB,
BBIMOTaTEIBCTBO U YOUICTBO.

Kpaxa sBasiercss ocHOBHOW (opmoil XwuilleHHs 1O 0OleMy TMpaBy H
OTJIMYAETCsl OT rpabexa TeM, YTO HE BKIIOYAET B c€0Sl HU DJIIEMEHTA HACWIIHS WIIH
yrpo3bl, HU TPEOOBAHMS, YTOOBI MOXHILEHUE OBLJIO COBEPUIEHO HEMOCPEACTBEHHO Y
AUYHOCTU KepTBbl. Kpaxa y uemoBeka mpencraBisieT coOoi GopMy KpaxXu Mpu
OTATYAIONIUX 00CTOSATENBCTBAX, KOTOPAsk MPEANoiaracT OTHATHE Y YeTTOBEKa, HO HE
npe/oaraeT NpUMEHEHUs CHITBI I yIpo3bl [62, p. 223].

Hananenue — 3T0 mpecTtymieHue no o0uieMy npaBy, KOTOPOE BKIIIOYAET B
ce0s 3almyruBaHue Jpyroro 4ejaoBeKa, a mooou — 3TO HE3aKOHHOE MTPUKOCHOBEHUE
win yaap. Takum oOpa3om, 3TU MPECTYIICHUS CBSI3aHbI C MPUMEHEHUEM CHJIbI WU
yIrpo3bl, HO HE CBSI3AHbBI C XUILEHUEM.

[ToxurnieHne ¢ meIpio BHIKYIIA MPEanoaracT He3aKOHHOE 3aXBaT JKEPTBHI, a B
OOJNBIIMHCTBE IITATOB — YBO3 JTOTO YENOBEKA C IIENbI0 TOTy4YEHUS JEHET WU
apyrux neHHoctei. [lockonpky Takoe rnmepeMenieHue >KepTBbl MPUCYTCTBYET MOUTH
pU KaXXAOM Trpadee, CYIIeCTBYeT 3HAUMTENbHAsI BEPOSITHOCTh COBIAIEHUS ITUX
nByX npectyruieHuil. Cyapl 0OBIYHO CTPEMHIINCH M30€XaTh 3TOr0, MOCTAHOBIISA,
YTO JJIs1 TOTO, YTOOBI MPECTYIICHUEM CUUTAJIOCh MMOXUIIICHUEM, JBUKEHHUE KEPTBBI
JIOJDKHO OBITH OO0JIBIIIE, YeM HEOOX0IMMO JIJISl COBEpIlieHus orpabienus [62, p. 236].

BbiMOrarensCcTBO WM IIAHTaX SBISIOTCS TPEITYyCMOTPEHHBIMU 3aKOHOM
NPECTYIUICHUSIMU, CBSI3aHHBIMU C YTPO3aMU pa300JIauyuTh MPECTYIICHUE WU UHOM
MOCTBIJIHBIA TOCTYMOK, COBEPIICHHBIA MOTEPIEBIIUM, €CIU TOJbKO HE OyIyT

BBITUIAYEHBI JICHBI'W WJIM COBEPIICHO Kakoe-nubo Apyroe nedctBue. Bo mHoOrmx
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mTarax MPEeCcTyIUICHHE TakKe OXBaThIBaeT OyaylIue yrpo3bl  TEIECHBIX
noBpexaeHui. [IpecTymnenne pa3BUBaIoCch B OCHOBHOM JUTSI 3alITUTHI OT Bpefa, He
IOJITIA/TAFOIIET0 TIOJT ACHCTBHE 3aKOHA 0 rpadexke [62, p. 253].

Ecnim rpabutens yMBINIIEHHO BBICTPENWI WM CEPhE3HO  PaHUII
NOTEPIIEBILIETrO, U MOTEPHEBIINI Oru0, TO rPadUTENIb BAHOBEH TaKXe B YOUIICTBE.
B GonbpIMHCTBE MITATOB Ja)Ke CIYYalHBIA BBICTpEN TpaOUTeNs, 3aKOHYHBIITHICS
CMEpPTHIO JKEPTBBI, TAKXKE SBISIETCS YOUICTBOM B CHIY JOKTPUHBI (DeoHu-
yOuiicTBa, KOTOpas MpeayCMaTpUBaeT, UTO JUIICHUE MXU3HU B XOJE€ THKKOTO
npecTyruieHus (Wiu, 1o KpakHel Mepe, TAaKOro OMacHOTO TSXKKOrO MPECTYIICHUS,
KakK orpa0JieHue) MpeICTaBIsaoT coboit youiictso [35, ¢. 116].

Teneppb paccMOTPHUM U3IT0KEHHBIC BBIIIE OOIIHE MTOJI0KEHUS IPUMEHHUTEIIBHO
K 3aKOHOJIaTEIhCTBY OTJCIbHBIX IITATOB.

B VronoBuom kojnekce IlencunbBanuu «rpadexy» MOCBSIIEHA OTAE/IbHAs
rnaBa 37 «Orpabnenne». Ho 3meck rpaGex paclieHMBaeTcss Kak CBOEro poja
KBAIM(DHUIIMPOBAHHAsT KpaXka, KOTOpas OTJIWYAETCS TMOBBIMICHHONW CTETEHBIO
00I1ECTBEHHOH OMAaCHOCTH.

BuHOBHBIM B orpabiieHuy MPU3HAETCA JIUIIO0, €CIIM MIPU COBEPIIICHUN KPaXKH
OHO: IPUYHUHSET TSHKKUE TEIECHBIE TOBPEXKICHUS IPYTOMY; YTPOKAET APYTroMY WIH
HAMEPEHHO CTAaBUT €ro B BEPOSTHOCTh HEMEJIEHHOT'O TNPUYMHEHUS TSHKKOTO
TEJIECHOTO TIOBPEXKIICHHUS; COBEPIIACT WM YyrpoXKaeT HEMEJICHHO COBEPIIHTH
mo0yto  (GEenoHUI0 TepBOM WJIM BTOPOM CTENEHW; TMPUUYUHSIET TEJECHbIC
MOBPSKICHUS JAPYTOMYy WM YIpOXKaeT eMy JHO00 HaMEPEHHO TOABEpracT
OIMTACHOCTH JIPYTOTO MPUYUHUTH TEJIECHBIC MMOBPEXKICHUS, a TAK)Ke, €CIIA OTOMpaeT
WIH YHOCUT UMYIIIECTBO JAPYTOTo JIHIa, uemonb3ys Hacume (§ 3701) [35, c. 117].

PaccmoTpum  Takke Oosiee eTaTbHO YTOJOBHYIO OTBETCTBEHHOCTh U
3aKOHOJIATENBHYIO perIaMeHTaInio rpadexa B mrare diaopuma.

N3-3a cBoux ocobennoctet ®mopuma  kimaccuduuuMpyer — rpadex

HCKIIIOYUTCIIbHO KaK HACUJIIbCTBCHHOC ITPCCTYILIICHUC.
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I'pabexx Bo Diopuae KiacCUDUIHMPYETCS KaK THKKOE IMPECTYIUICHHE |
BJICUET CypOBBIC HaKa3aHUs, BKIIOYAs TJTUTEIbHBIC CPOKH TIOPEMHOTO 3aKITI0UCHUS,
OTPOMHBIC MTPA(BI U APYTHE HAKAZAHMUS.

['pabexx mommamaer mox neiictBue § 812.13 (1) VYromoBHoro Craryra
dnopubl, rae rpabex onpeaeNsieTcs Kak XUIEeHNEe ICHET WIH APYroro UMYIIECTBa
y 4eJIOBeKa C MPUMEHEHUEM CHJIbI, HACHIIWS W YIPO3 MX MpUMeHeHus. ['pabex —
ATO HACWIbCTBEHHas (opma Kpaku MPOTUB APYrOro YeIOBEKa, MOITOMY OH
KJIacCUPHUIMPYETCS KaK THKKOE MpecTyIvieHue. TspKecTh Haka3aHWW 3aBHCUT OT
BUJIa MPUMEHEHHON CHIIBI.

Muade ToBOpsI, YEIOBEK COBEpIIAET rpabex, Korjaa OH MpUMEHseT HaCHIINe
WIK YIpo3bl, 4YTOOBI 3a0paTh Ybe-TO UMYyIIEecTBO. Kak HaCHIBCTBEHHOE
NPECTYIUICHUE, 3TO MPABOHAPYIICHWE CUUTAETCS YTOJIOBHBIM MPECTYIUICHUEM, a
caMoe MSITKO€ OOBHHEHHUE TTPH 3TOM - 3TO TSHKKOE MPECTYIUICHUE TPEThEH CTEIEHH.
OnmHako oTsATYaroNnre 00CTOATEIHCTBA MOTYT Y)KECTOUYNTH OOBUHEHNE U HaKa3aHUE.

Hekoropsie oTsryaromue GpakTopbl, KOTOPHIE CIEAYET MPUHATH BO BHUMAHHE,
BKJIFOYAIOT, TOMUMO TIPOYETO:

— BJIAJICHUE WIM HCIOJb30BAaHUE OTHECTPEIBLHOTO WM CMEPTOHOCHOTO

OPYXKHSI;

— TEeJIeCHBIC TIOBPEKIACHUS TTOTEPIIEBIIIECTO U UX TAKECTh,

— TMPEBIIYIINE CYAUMOCTH 32 HACHIbCTBEHHBIC MPECTYTUICHHUS,

— CTEMECHb HACWIWS WJIA 3almyTrMBaHMs], WCIOJIL30BAHHBIE B  XOJ€

MPECTYIICHUS,
— OJHOBPEMEHHO C orpabiieHreM ObLIM COBEPIICHBI U JIPYyTrUe YroJOBHBIC
MpeCTyIUIEHUs (HalpuMep, HaraJIeHUE).

TspkecTh OOBUHEHUS BO MHOT'OM OMPEEISETCS TUIIOM MPUMEHEHHOW CHUJIBI.
Hampumep, BoOpyXeHHOE orpalieHHe, TpH KOTOPOM Il YIPO3bl IKEPTBE
UCTIONB30BANIOCH OPYXKHE, SIBISIETCS O0JIee TSHKKUM, YeM orpaliieHue, TP KOTOPOM
OOBHHSIEMBIN HE UMEJT TIPH ce0e OpYKUsl.

B 3aBucMMoOCTH OT XapakTEepUCTHK IpaBoHapyiieHuss Bo Drmopume

BBIICIISIIOTCS pa3iMyuHbIe BUABI rpadexei. Huxke paccMOTpUM HEKOTOPBIE U3 HUX.
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Boopyxennsiii orpabnenue. Kak cienyer u3 Ha3BaHMsl, 3TO MPECTYIUICHHUE
Mo/ipa3yMeBaeT, YTO OOBUHSEMBI JIMOO UCTIOJIB30BaI, INOO UMEIT IPU ce0e OpyKHue
BO BpeMms 1mpecTyruieHus. BoopyxeHHoe orpabinenne Bo Dnopuae He
OTPAaHUYMBAETCS TOJHKO OTHECTPEIHHBIM OPYXKHEM, HO TAaKKE BKIIIOYAET B CeOs
11000€ CMEPTOHOCHOE OpY)KHE, KOTOPOE MOKET OBbITh HCIOJIb30BAHO JIJIsI
NPUYUHECHUS BPEJa KEPTBE.

['pabexx ¢ mnpumMeHeHHWEM Hacwiug. ITO Tsokenas ¢opMa rpadexa,
npernoarampias NPUMEHEHUEe CUJIbl, HACUIIUS WM YIPO3 BO BpEMs COBEPIICHUS
npectyrieHusi. B ornvume or orpalieHuss ¢ NPUMEHEHHEM OrHECTPEIbHOIrO
OpyXHsl (BOOPY>KEHHOTO OorpabiieHusi), OOBUHSIEMbIN HE HOCHJ U HE MCIIOJIb30Bal
Opy)XHE€ BO BpeMs COBEplIeHUs npecTyruieHus. To ecTh 3To 0e30py’KHOe
orpabJeHue.

Orpabnenne ¢ Brop:kenueM B noM. CorimacHo Craryry § 812.135, Bo
®dnopune orpabiieHne ¢ BTOP)KEHHEM B JIOM TMPOUCXOIUT, KOTJAa TPECTYITHUK
BXOJIUT B JKUJTUIIIE U TpaOUT ero oourareneit. M3-3a cxoAcTBa 3TO MpaBOHAPYIICHUE
JIETKO CIyTaTh C Kpakel cO B3JIOMOM. TeM He MeHee, Kak rpabexk, BTOpKEHUE B
KUIHILE UMEET HACUIILCTBEHHBIN XapakTep.

VYron aBromMoOuIs. B mimpokom onpesneneHuu yron aBromoousst Bo diopue
- 9TO MPECTYIUICHHE, 3aKJI0Yalolleecs B XMIIEHUH aBTOMOOWISI Y 4YellOBEeKa C
NPUMCHEHUEM HACWIHS, CWIbI WIH Yrpo3. HomleHne OrHecTpeabHOTrO WIH
CMEPTOHOCHOTO OPY’KHSI YKECTOUUT HaKa3aHUeE 3a 3TO MPaBOHAPYILIEHHUE.

Orpabnenue myrem BHe3anmHoro noxuiieHus. § 812.131 Craryra ®nopuasl
YCTaHABJIMBAET, YTO STOT THUII Tpadeka OTIIMYAETCS OT APYTHX, MOCKOJIBKY B XOJ€
NPEeCTYIUICHUSI KepTBa Y3HAeT O TOXHuIleHWHu. He mormyckaercs upe3MepHoOe
NpUMEHEHUE HACWIHMS CBEPX TOTO, YTO HEOOXOAMMO I 3axBaTa MpeaMeTa.
[TpumepomM Takoro MpecTyIUICHUs SIBISETCS Kpaxka KOIIeNbKa.

['pabex Bo Dropuie cuutaercs yroJloBHBIM MpecTyIieHneM. B 3aBucumoctu
OT TSDKECTH TMPECTYIUIEHHUsS OOBHMHEHHS 3a O3TO [MpaBOHAPYIIEHUE MOTYT
BapbUPOBATHCS OT TSKKOTO TMPECTYIUICHUS TPETbEM CTEMEHU JI0 TSHKKOro

NpeCTYIUICHUS! MEepBOM CTENEHU. DTO O3HAYAET, YTO TIOPEMHBIN CpPOK 3a Ipadex
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BapbUPYETCS OT MATH JIET J0 MOXKU3HEHHOro 3akmtouenus. Ltpadsr BappupyroTcs
ot $5000 no $15000.
Ecnu Bo BpeMs MpecTyIUIEHHs] IPECTYIHUK HOCUJI OTHECTPEIIbHOE OpYKHE,
CyJl MOXKET Ha3HAuUUTh 0053aTeIbHOC MUHUMAIbHOE HaKa3aHUe:
— 10 ner numieHus: CBOOOJBI, €CJIM OOBHHSIEMBIH UMEN OTHECTPEIbHOE
OpY’KHE, HO HE BOCIOJIb30BAJICS UM;

— 20 net, ecnu BO BpeMsl orpalieHusi ObLIIO UCIOJIb30BAHO OTHECTPEIBHOE
OpYXKHE;

— 25 Jner TIOPEMHOIO 3aKIIOYEHMS, €CJIM IPECTYITHHK IPUMEHUI
OTHECTPENBbHOE OPYXKUE U MPU 3TOM PAHUI WU YOUII KOro-1uoo.

Kpome ToOro, HakasaHuss MOI'YT BKJIIOYaThb HCIBITATENbHBIA CpPOK WIN
JOMAIIHAKA apecT, MOCTOSHHY CYJIMMOCTb, BO3MOYKHYIO IOTEPIO IpaBa BIIAJIETh
OpY’KHEM HJIH TOJI0COBaTh, a TAK)KE BBIIJIATY PECTUTYLIMU U CYAEOHBIX ITpadoB.

Taxum obpaszom, cuctema yroaosHoro npasa B CILIA nonyckaer pa3zianuHble
HIOAHCHI W Bapualuud B OIPEACJCHUSAX U HaKa3aHUSAX 3a IMPECTYIUJICHUS, B
3aBUCUMOCTH OT IITaTa M XapakTepa COBEPIIEHHOro JESHUA. DTO OTIMYAET €€ OT
OJIHOYPOBHEBOM CHCTEMBbI, MPUHATON B Poccuu, rie yroimoBHOE 3aKOHOIATENBCTBO
€IMHO ISl BCEH CTPaHbl M YCTAHABIIMBAETCS (peiepaIbHbIM 3aKOHOAATEIIEM.

Tem He MeHee, ecnu CyMMUpOBaTh HamOojee OOIIME TMOAXOIAbl B
IOPUCIUKIMAX Pa3IMYHBIX LITaTOB, TO MOXHO mIpu3Hath, yTo B CIIA rpabex
OpeanojaraeT OTHATHUE 4Yero-aubo HEHHOro (XUIIEHHE) y IPYroro 4ejioBeKa C
NPUMEHEHUEM CWJIBI WIM HACUJIUS WU YTPO3bI €ro MPUMEHEHUS.

CornacHo 3akoHaM OOJBIIMHCTBA IUTATOB, rpa0ek OXBAThIBAECT IIMPOKHIM
CHEKTpP ACUCTBUN, KOTOPbIE MHOTUE JIFOJIU COUIM OBl TOpa30 MEHEE CEPbE3HBIMU.
Hamnpumep, 4enoBek, KOTOPBIM TOJKHYJ CTYJEHTa KOJUIEIKa, UAYLIErO JOMOU U3
Oapa, 1 0TOOpan y Hero MOOWIbHBIN TeAe(OH, TEM CaAMbIM COBEPILINI IPadeK.

[Ipu3Haku rpaGexa pas3inyaroTcs B 3aBUCUMOCTH OT LITaTa, HO OCHOBHBIE
AJIEMEHTHI Tpaderka, KaK MpaBuiIo, OAMHAKOBBI. ['pabex — 3TO XUIIEHHE, €CITU OHO
COBEPILIAETCSA:

— HCIOCPCACTBCHHO Y JIMIla WK B €I0 HPUCYTCTBUU,
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— € IPUMEHEHUEM WJIN YTPO30i MPUMEHEHUS CUJIbI WU HACUJIUL.

XHlleHHnEe HEMOCPEACTBEHHO Y JIUIA WK B €r0 MPUCYTCTBUH MOHUMAETCS KaK
U3BATHE YEro-nubo y JIMIA WIA B NPUCYTCTBUU KEPTBBI, TO €CTh MOXUIEHHOE
UMYILIECTBO H3bIMAETCA HEMOCPEACTBEHHO Yy JKEPTBBl WJIM Ha TEPPUTOPUH,
HAXOJSIIeCs Moj ee KOHTpojeM. TakuM o0pa3oM, (PuU3NUECKOE BHIXBATHIBAaHUE
npeaMeTa U3 pyK MOTEPIIEBIIEr0 MOXKET MPEACTaBIsATh co00i rpadex. Ho rpabex
OyJeT UMeTb MECTO W MpPH OTCYTCTBUM (PU3UUECKOr0 KOHTAKTAa MPECTYNHHUKA C
KEPTBOM.

Hampumep, denoBek, KOTOPBIA yKpan OyMaXHUK U3 >KEHCKOM CYMOYKH,
BUCSIIIEN HA CIUHKE €€ CHJICHbS B PECTOPAHE, COBEPIIUI KPa)xy B MPUCYTCTBUU
XKepTBbl. YenoBek, 3anuparoluid MpoIaBla Mara3uHa B KOMHATE OTAbIXA C LENbIO
KpaXu U3 KacChl, TAKXKE 3a0UPAET YTO-TO B MPUCYTCTBUU noTeprieBiero. C npyroi
CTOPOHBI, YEJIOBEK, KOTOPBIM YKpaj BEJIOCHIE]l C YbEro-TO KPbUIbLa, KOTJa HUKOTO
HET JI0Ma, HE COBEPIUMJ rpabex, Tak Kak MOXUTUJI BEIOCUIIE] HE B MPUCYTCTBUU
KEPTBBI - 3TOMY YEJIOBEKY MOKET OBITh NPENbABICHO OOBMHEHHE B Kpaxe (H,
BO3MOJKHO, Kpa)Ke CO B3JIOMOM), HO HE B rpalexe.

3aKOHBI IITATOB PAa3JIMYaIOTCS U B TOM, YTO CUMUTAETCS NMPUMEHEHUEM WJIU
yYIPO30i MPUMEHEHUS CUJIbI WIIM HACWIIMS, HO MOJ] ONpPEIeICHHE IPUMEHEHUS CUIIbI
WIM HACWJIUSl WA yTrPO3bl MPUMEHEHHUs CHJIbl WJIM HACWIUS OOBIYHO MONAIAI0T
CHENYIOIINE NENCTBUS:

— TpUMeHeHue 000N (PU3NYECKOW CHIIBI MPOTHB KEPTBBI, HANPUMED,

yAapOB WX YAApPOB HOT'OM;

— U3BATHE COOCTBEHHOCTH;

— 3alyruBaHUE, YIpo3a WIN MPUHYKICHUE )KEPTBBIL;

— BHYILEHHE KEPTBE CTpaxa MOJYYEHUSI €0 CEPhE3HBIX U HEMEMNJICHHBIX

TEJIECHBIX MOBPEXKICHUI.

COuBaHMe YenoBeKa C HOT WJIM BbIAEPTrUBAHUE YEr0-TU00 U3 YbUX-TMOO0 PYK
ABJISIIOTCSL IPUMEpaMU MPUMEHEHUS! CUJIbI, JaXKe €CJIM MPU 3TOM HE IMPOUCXOJUT
HUKakux TpaBM. Korja geno AoXoauT 10 yrpo3, yrpo3a He 00s3aTelIbHO JO0KHA

OBITh TPABAWBOM WM SBHO 3asBieHHOW. Hampumep, orpaGieHue Koro-iubo ¢
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UCIIOJIb30BaHUEM MOJACIIBHOIO OPY KU MO-TIPEKHEMY MPEJICTaBIIsIET cCO00H yrpo3y
npUMeHEHUs cuiibl. Takke MpU3HaeTcs HAJIM4YMe YIpO3bl, €CIM KTO-TO TMOKaXET Ha
KapMaH CBOEro NalbTO, YKa3bIBAsl, UTO Y HETO €CTh OPYKHE.

Bo mHormx mraTtax rpa0ex Mmoapas3iensercs Ha KaTeropuu (Hampumep,
NEepPBOM U BTOPOM CTEMEHU WM MPU OTITYaIOIIMX OOCTOSTEIhCTBAX U MPOCTOM) B
3aBHCHUMOCTH OT CEpbE3HOCTH IMpaBOHApyUIeHHUs. B HEKOTOpbIX ImTaTtax rpadexu
BKJIFOYAIOTCSL B COCTaB JPYrUX MPECTYIUICHUH, TaKUX KaK yroH aBTOMOOWJIS WJIH
orpabJieHre anTeKH B MOMCKaX HAPKOTUKOB.

[Ipu sTom mo oOmemMy mpaBuwily K Haubosee TSKKAM BuiaM rpabexei
OTHOCSITCSI:

— BOOpPY)XEHHbIE  OrpalJieHUsl, COBEPILICHHbIE C  HCIOJIb30BAHUEM

«CMEpPTOHOCHOT'O OPYXUsS», TAKOr0 Kak TMHCTONET, HOX WIH Jaxe
OpeIMeT TOBCEIHEBHOIO O00MX0Ja, KOTOPBI MOXET MNPUYUHUTH
CepbE3HBII Bpell (HanpuMep, KUPIKUY WIH KIIOIIKa JJ1s rojibda);

— YroHbl aBTOMOOWJIEH (M3BATHE TPAHCIIOPTHOI'O CPEACTBA y BOJUTENS C

MIPUMEHEHUEM HACUIIHS);
— Trpalexu, COBEPIICHHbIE BO BPEMsI BTOPXKEHHS B >KHIULIE (KBapTHpPHAs
Kpaxa);

— Trpalexu, MOBJIEKILNE TEIECHbIEC TOBPEXKICHHUS;

— orpabJsieHusi 0aHKOB U alNTeK;

— Trpalexu, COBEpUICHHbIE MPOTHB OIPEACICHHbIX KaTEropuil JIIOAeH,

TaKMX KaK BOJAMTENN TAKCH UJIU YSI3BHUMbIE B3POCIIbIE.

Bce BubI rpabexeid SBISIOTCS TSHKKUMU NPECTYIUIEHUSIMU M MIOYTH BCErna
SBJISIFOTCSL YTOJIOBHBIMHU NpecTyIuIeHUsIMU. HakazaHus 3a rpa0dex 4acTo 3aBHCST OT
NOTEHLMAJIBHOTIO BpeAa.

['pabex mpu oTsryarouiux odcrosrenscTBax. C TOYKU 3pEHUS] BO3MOYKHOTO
Bpela W HaKa3zaHWW, rpabeXyd NpU OTATYAIOMIMX OOCTOSTENbCTBAX SIBISIOTCS
HanboJee Cephbe3HbIMU. DTH NPECTYIUIEHUS OOBIYHO CBSA3aHBI C MPUMEHEHUEM
OpYXWUs, CEPbE3HbIMU TpPAaBMaMH JKEPTBbI, BTOP)KEHUEM B JIOM WJIHM YTOHOM

aBTOMOOWJISI WJIM YS3BUMOCTBIO XepTBhL. JIMIly, ocyXkAeHHOMY 3a rpabex mpu
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OTSATYaroUUX 0OCTOSTENIbCTBAX, MOXKET TPO3UTH JIBAJILATH U 00Jiee JIET TIOPEMHOTO
3aktoyeHus. Kak mpaBuiio, camble CypOBbI€ Haka3aHUs NpPEeIlyCMOTPEHBI 3a
rpabexu, B KOTOPBIX MPECTYMHUK JEUCTBUTEIHHO BOOPYKEH WIM NPUUYUHSIET
KEPTBE CEPbE3HBIE TEIECHBIE TOBPEKICHHUS.

[Ipocroe orpabaenue. IlpocteiM pa3zdoem cuuTaercs orpadlieHue,
COBEPIIICHHOE O€3 BBINICYKa3aHHBIX OTATYAIOMINX 00CTOSATEILCTB. ITH rpadeKu HE
HECYT TOT'0 YPOBHS Bpeza, KOTOPBIM BO3MOXKEH IPU OrpalOJIeHUU TP OTITYAIOIINX
oOcrosiTenbcTBaX. Ho 1mITaTel MO-MIpEeKHEMY CUYMTAIOT MPOCTOE OrpadieHue
IPECTYIUIEHUEM, CBSI3aHHBIM C NIPUMEHEHHEM HACWIMS. 3a 3TH NPaBOHAPYILICHUS
NO-TIPE)KHEMY MOXKET TpPO3UTh TIOPEMHOE 3aKJIKOYEHHWE Ha CPOK OT MATH 10
MSITHAJIIATH JIET.

B marMHOaMepHKaHCKOM NPAaBOBOM CHUCTEME, HANPUMEDP, B YTOJIOBHOM
konekce PecnyOnmuku Uwmnm, Takxke BCTpedaeTrcs 0000IEHHOE TOHATHE rpadexa,
KOTOPOE OXBAaThIBAET pa3Hble BHUJbI NMPECTYIUICHUH, Takue Kak Kpaxa, pa30OoH,
orpabrneHue.

Cratbs 440 Yronosaoro Kogekca Ununu ycTaHaBIMBaeT OTBETCTBEHHOCTD 32
Kpaxy BeIIEeHd C HCIOIb30BAHUEM HACWUJIUS WA CHJIBl B KWIBIX, OOUTaeMbIX
NOMEUIEHUAX. OTO O3HAYAeT, YTO JHIA, COBEPIIAIONINE TaKUE JEUCTBUS,
MOJIBEPTatOTCS YTOJIOBHOW OTBETCTBEHHOCTH B COOTBETCTBHUH C 3aKOHOM.

Cratbs 442 oOpaijaeT BHUMaHHE Ha KpaXky Belled B HEXUIIBIX TTOMEILIEHUSIX
U TIPEeIyCMaTPUBAET KaTOPKHBIE paOOThI B CpeIHENH U MaKCUMaJIbHOU CTETICHH, NPU
YCIJIOBHUH, YTO COBEPILEHO OJIHO U3 YKAa3aHHBIX B 3aKOHE OOCTOSITENIbCTB.

Cratbs 443 ycTaHaBIMBAaeT aHAJIOTMYHbIC HAKA3aHUSA, KaK B IMPEAbIIyIIei
CTaThe€, 3a Kpaxy BELIEH, HaxXOIAIIMXCS B COOCTBEHHOCTH Tpa)XJaaH U He
NpeIHa3HAYCHHBIX IS TyOJTUIHOTO UCTIOIh30BAHMS.

Crarbu 444 u 445 conepkat yCIOBHS M CIIOCOOBI COBEPIIIEHUS orpabiieHus U
OMKCHIBAIOT KBATHU(PUIUPYIOIIUE TPU3HAKHU, TaKWe KaK MECTO COBEPIICHUS
NpecTyIUieHUsT (HampuMmep, OrpadiieHHe B TOCYAapCTBEHHOM YUYPEXKICHUU WIH
KpaXka BeIllel, HaXOASAIIMXCA B MallUMHE), a TaKkKe HaJIM4he TEeJIEeCHBIX

MTOBPEXKICHUN.
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To ecThb yrojgoBHO-TIpaBOBOE peryivpoBaHue B YW HE NpenoCTaBsIeT
YETKOT'O0 OIpeJeieHus TMOHITUSI rpabexa, HO yaenseT OoJbllioe BHUMAaHUE
Pa3JIMUHBIM KBaTUDUIIUPYIOIIUM MPU3HAKAM U OOCTOSATEIHCTBAM, YTO JIETAET €ro
no1xo/1 6oee THOKUM ¥ TTO3BOJISIET YIUTHIBATh MHOYKECTBO CUTYAIIM HA MMPAKTHKE.

JlanbHEBOCTOYHAsT IpaBoBasg ceMbs, BKIrovawomas Kwurai, Anonuro,
l'onkonr, MHnouesnro, Koperwo u apyrue cCTpaHbl, NPEACTABISIET HHTEPECHOE
CpPaBHEHHE C YTrOJIOBHBIM 3aKOHOJIATEILCTBOM STIOHHH.

B smonckom YromoBHom 3akoHe 1907 roga ¢ mompaBkamMu OT 25 HOSOps
1997 roma, BaKHBIM aCTIEKTOM SIBJISIETCS OTCYTCTBHE IMOHATHUS «Tpadex». Bmecto
ATOTr0, 3aKOHOJATEILCTBO AMOHNU 00bEIUHSET Kpaxy U pa300il B €AMHOE MOHATHE
«Kpaxa.

«CorylacHO 3TOMY 3aKOHY, «KpaKei» MPU3HAIOTCS JEUCTBUS, IPU KOTOPHIX
JUIO JIMIIAET JAPYroe JIMIO0 €ro COOCTBEHHOCTH C MPUMEHEHUEM HACWIIWS WU
yYTPO3BbL.

Kpome Toro, cymecTtByeT MOHITHE «KOHCTPYKTUBHOT'O OTpPaOICHUS»,
KOTOpPO€ OIKCHIBAET CHUTYyallud, KOrJa JIMLO, COBEPIIUB Kpaxy, HCIOJIb3YET
HACWJIME WM Yrpo3bl ISl MPEJOTBPALIECHUS OTHSTUS YKPAaJEHHOTO HMMYIIECTBA,
n30eraeT apecTa WK MbITAETCS CKPBITH ClIebl pecTyruieHus» [35, ¢. 116].

HNHTepecHbIM MOMEHTOM SIBJISIETCS TO, UTO B SITIOHUU CYHIECTBYET HEKOTOPOE
paziMuue B TMOJXOJIE€ K CHUTyalluu, Korja o0jajaTeNb IpaBa Ha HMYIIECTBO
BO3BpAIIla€T €ro OT JIMIIA, BJIAJICIOIIETO UM HE3aKOHHO. B HEKOTOpBIX ciiydasix, eciiu
BJIaJIEJIEI] BEPHYJ CBOE UMYIIIECTBO B (POPME «KPAKH», 3TO HE PACCMATPUBAETCS KaK
PECTYIICHUE.

OnHnako, eciid Biajenel] BO3BpallaeT UMyIIecTBO, 001aasi MpaBoM Ha HETo,
C MOMOIIbI0 METO0OB, MPUCYIINX OrPalbJIEHUI0, 3TO MOXKET OBITh MPUPABHEHO K
orpabJIeHHIO.

BaxxHO OTMETHUTH, 4YTO 3aKOHOAATENbCTBO SIMOHUM HE TMPEAOCTaBIISIET
YETKOTO ONpe/leNICHUsI MOHATUS «pa30oi». BMecTo aToro, coBepmmBImii pa3zooii

MMPU3HACTCA TCM, KTO IIPUMCHACT HACUJINEC NI YI'PO3bI AJIA IIPUCBOCHUA UMYIICCTBA

APYyroro JIMua.
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OT0 NOAXOAUT K OMUCAHUIO KaK PU3UYECKOro, TaK U MCUXUYECKOT 0 HACHIIHSI.
N3 3TOro MOXHO czenath BBIBOJ, YTO B YIOJOBHOM 3aKOHOAATENbCTBE SAnMOHUM
Kpaxka M pa300il OObEIWHEHBI B TOHATHE «Kpaxkay», MOHITHE «Tpadex» He
UCIIOJIb3YyETCA.

Mo>kHO caenaTh BbIBOA O TOM, YTO YTOJOBHAsi OTBETCTBEHHOCTh 3a I'padex
paznuyaercsi B 3aBUCUMOCTH OT IIPaBOBOM CEMbH, K KOTOPOM IPUHAIIEKUT
KOHKpPETHas CTpaHa. JTHU pa3/Inyusi CBUJETENbCTBYIOT O Pa3HOOOpa3uH MOIX0I0B K
YTOJIOBHOM OTBETCTBEHHOCTH M OTPaXaroT KyJIbTYpHbIE M IIPABOBbIE OCOOEHHOCTH
Ka)JI0W MPAaBOBOM CEMBH.

Cnemaem  BBIBOJ 10 pe3ylbTaTaM [IEpBOM  IJIaBbl  BBITYCKHOMU
KBTU(PUKALMOHHON paboTHI.

Tax, UCTOpHUS pa3BUTHUS 3aKOHOJATENHCTBA 00 YrOJOBHON OTBETCTBEHHOCTH
3a rpab&x B Poccum oTpaxaeT NOCTOSHHOE Pa3BUTHE U COBEPIIEHCTBOBAHUE HOPM
Y Haka3aHui, HAuyWHAas C PpaHHUX IOPUIAMYECKUX AKTOB JO COBPEMEHHOrO
YronosHoro xkoaekca PO.

AHanu3 yYroJoBHOM OTBETCTBEHHOCTH 3a rpa0&kK B 3aKOHOAATENbCTBE
3apyOeXHBIX CTpaH I[I0Ka3aj, 4YTO YroJOBHAas OTBETCTBEHHOCTb 3a TIpadex
paznuyaercsi B 3aBUCUMOCTH OT IIPaBOBOM CEMbH, K KOTOPOH IPUHAJICKUT
KOHKpeTHas cTpaHa. KoHTHMHEHTanbHas cucteMa npeanouuTaet 1uddepeHnmuanno
OPEeCTYIUICHUH M yJeNnsieT BHUMaHUE KBATM(PUIUPYIOIIUM TPU3HAKAM, aAHTJIO-
aMepUKaHCKas CHUCTEMa MCHOJb3YeT €IWHOE IMOHMMAaHHWE HACHIbCTBEHHOTO
3aBJA/ICHUS MMYILIECTBOM, JIATUHOAMEPUKAHCKAsi CUCTEMa OOBEIUHSIET Trpadex,
pa306oii u orpabiieHre B OJHO MOHATUE, YIUTHIBAS KBATU(PUIIUPYIOUTUE PU3HAKH U
00CTOATENbCTBA, [aJbHEBOCTOYHAS IMPABOBasl CEMbsl TMOHSATHE Tpadexa He
UCIONIb3yeT. OTH pa3nyusl CBUAECTEIBCTBYIOT O pa3HOOOpa3Wu IOAXOAOB K
YrOJIOBHOM OTBETCTBEHHOCTU M OTPaXaroT KyJIbTYpHbIE M IIPABOBbIE OCOOEHHOCTHU

KaXJI0M MPaBOBOM CEMBbH.
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I'naBa 2 I'pabexx B cOBpeMEHHOM YrosioBHOM mpase Poccuu: o0umas

XapaKkTepuCTUKA

2.1 IlonsiTHe ¥ MPU3HAKM Irpadeka KaK BUIa XUILEHUS

Utak, rpabexk — 3TO OJHO W3 HamOOJee CePhE3HBIX MPECTYIUICHUH MPOTUB
UMYIIECTBA U JUYHOM HENPUKOCHOBEHHOCTH B POCCHUKCKOM 3aKOHOJATENIbCTBE.
['pabéx sBisieTcss pa3HOBUIHOCTBHIO XMILEHHUS, B CBA3M C DITHM, IPEXKIE BCETO,
pPacKpoeM MpU3HAKH XUIIECHUS B LEJIOM. Tak, KIFOYEBBIMU MTPU3HAKAMM XUILECHUS,
KOTOPBIE BBIJIETSIFOT COBPEMEHHBIE UCCIIEIOBATENN, BHICTYIIAOT:

—  4y)0€ UMYILECTBO;

— u3bATHE U (WIK) 0OpallleHre B M0JIb3Y BAHOBHOTO WU JPYTUX JIUIL;

— IMPOTUBOIPABHOCTb;

— 0e3BO3ME3THOCTE;

— TMPUYMHEHHE YPOHA COOCTBEHHUKY JMOO ApyroMy oOiaagaTento;

—  KOpPBICTHAS LIEJIb.

Bce mepeunciennble MpU3HAKU B3aMMOCBSI3aHbI MEXIY COO0M. XHUICHUIO
pUCYyIIa UX COBOKYMHOCTb, M OTCYTCTBHE JIFOOOr0 M3 HUX O3HAYaeT OTCYTCTBHE
xumienns [12, c. 257].

CocraB paccMaTpuBaeMOro MPECTYIUICHUST OOOCHOBAHHO pAacCIOJIOKEH B
pazaene VIII YK PO «Ipectymienus B chepe IKOHOMUKI .

Ucxonss u3 oOuuX MNPUHIIMIIOB OMNpEJEIeHUs OObEKTa MPECTYIUICHUs, B
JAHHOM CJTydae POJOBBIM OOBEKTOM rpabeka OymyT SIBISTHCS IKOHOMHUYECKHUE
OTHOILICHHS.

[Ipu 3TOM creayeT UCXOUTh U3 TOr0, YTO XOTS YKOHOMUYECKHE OTHOIIEHUS
BeCbMa MHOT'0O0Opa3Hbl U CJOXKHBI B CBOEH CTPYKTypEe, OJHAKO HX OCHOBY
OECCOMHEHHO COCTaBJISIIOT OTHOIIEHHs B cdepe coOcTtBeHHOCTU. [Ipu sTOM
COOCTBEHHOCTh — HE€ TOJBKO 3KOHOMHUYECKAs, HO W IOpUAMYECKas KaTeropus.
[ToaToMy mnpu3HaeTcsi, YTO BUIOBHIM OOBEKTOM TIpalexa BBICTYNAIOT Kak pa3s

OTHOIIIEHUS COOCTBEHHOCTH. JTOT BBIBO/J MOAKPCIIACTCA W IMOJOXCHHUAMUA 3aKOHA
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— cocTaB rpabexa pacrnosnioxkeH B riase 21 YK P® — «lIpectymienus npoTus
coocTBeHHOCTHY [24, ¢. 256].

Wtak, rnaBa 21 periiaMeHTHpPYyeT MPECTYIUIEHUSI NPOTUB COOCTBEHHOCTH, B
TOM YHCIIE TPAOEK.

Tak, craress 161 rimaBsl 21 ompezgenser rpa0éx Kak OTKPBITOE XWUIIEHUE
4y’KOr0 UMYILECTBA.

Kak ormeuaer H.A. JlomamieHko, «OCOOEHHOCTBH, JIeXKalllad B OCHOBE
BbIJICTIEHUs Ipalbexa B CaMOCTOSITENIbHBIM COCTaB MpPECTYIUIEHHs, COCTOUT B
OTKPBITOM CIIOCO0E U3BATHS UMYILECTBa» [24, c. 257].

B cootrBerctBumn ¢ IlocranosinenueM Ilnenyma BepxoBnoro Cyma P® ot
27.12.2002 N 29 «O cynebHOI1 MpaKkTUKE M0 JeJIaM O Kpaxe, rpadeske u pazdoey,
«OTKPBITBIM XHUIIEHUEM YY>KOI'O MMYILIECTBA, IPEAYCMOTPEHHBIM cTathbe 161 YK
P® (rpabex), sBAsieTCS TaKOe XUIIEHHE, KOTOPOE COBEPLIAETCS B MPUCYTCTBUU
COOCTBEHHMKA WJIM MHOIO BIaJelblla UMYILECTBA JIUOO HAa BUIY Yy MOCTOPOHHUX,
KOI'Z1a U0, COBEPIIAIOLIEE 3TO NPECTYIICHUE, CO3HAET, YTO ITPUCYTCTBYIOIINE IIPH
3TOM JIMI]A [IOHUMAKOT IMPOTUBOIPABHBIM XapaKTEp €ro JAEUCTBUU HE3aBUCUMO OT
TOrO, MPUHUMAJH JH OHU MEpbl K MPECEYCHUIO 3TUX ACUCTBHU WU HeT» [38].
VYka3zanHoe [locTaHoBiIEHHE NPEACTABIIAET COOOM Ba)KHOE MIPABOBOE PYKOBOJICTBO
JUIsL CYyZOB M INPaBOOXPAHUTENbHBIX OpraHoB. Tak, B COOTBETCTBMM C JAHHBIM
[TocTaHoBiIeHHEM, OTKPBITHIM XHILIEHUEM (Ipa0exoM) CUUTAETCSl TaKOe XUILEHUE,
KOTOpOE COBEpIIAETCS B CIEAYIOIHMX OOCTOSTENbCTBAX: B IMPUCYTCTBHU
COOCTBEHHMKA MJIM MHOT'O BJaJIeblla UMYILECTBA; HA BUAY Y MOCTOPOHHUX; KOTAa
JIMI0, COBEPLIAOIIEE ITO NMPECTYIUIEHUE, OCO3HAET, YTO IMPUCYTCTBYIOIIME IPHU
3TOM JIMIA TOHUMAIOT NPOTUBOIPABHBIA XapaKTep €ro JACHUCTBUN, HE3aBUCUMO OT
TOr0, MPUHUMAIU JIM OHH MEPbl K IPECEUECHUIO ITUX JEUCTBUA WIM HET. OTHU
KPUTEPUU I[OMOTAIOT pa3rpaHU4YUTh TIpabex OT Jpyrux (GopM XUIICHUS WU
NOJUYEPKUBAIOT BAXXHOCTh IMYOJUYHOIO W YrpOXKAIOIIErO0 XapakTepa JaHHOTO
IPECTYIUICHUS.

Taxum obGpazom, rpabex cuntaercsi 60jee CEpbEe3HBIM U ONACHBIM JIESTHUEM,

yeM OOBIYHOE XHUIOCHUE, TaK KaK OH COBCpHIACTCA B YCIOBHAX, KOrjga
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MPUCYTCTBYIOIIUE JIMIIAa MOTYT HaOJIOAaTh MPOUCXOJAIIEe M OCO3HABaTh €ro
POTUBOMPABHOCTb.

[TocTaHOBNIEHNE YCTAaHABIMBAET BaYKHBIE KPUTEPUU U YTOUHSIET OIIPEEICHUE
rpabexxa, obecreunBas Oojiee TOYHOE NMPHMEHEHHE 3aKOHOAATENhCTBa B cdepe
YTOJIOBHOTO IpaBa.

Crnemyer OTMETUTh, YTO «Tpabek CUUTACTCS] OKOHUCHHBIM, €CITH UMYIIECTBO
U3bSTO W BUHOBHBIA HMEET pPEajbHYI0 BO3MOXKHOCTh WM IOJIb30BaThCAd WU
pacnopspKaThbCs MO CBOEMY YCMOTPEHMIO (Hampumep, OoOpaTUTh MOXHUIIEHHOE
UMYIIECTBO B CBOIO MOJBb3Y WM B MOJIb3Y JAPYTUX JIUI, PACTIOPSAUTHCS UM C
KOPBICTHOM IICJTbI0 HHBIM 00pa3zom)» [38].

DTO BaXKHOE YCJIOBHE ISl OMPEICIICHUS] MOMEHTA 3aBEpIICHUs rpadexa, TaK
KaK, COrJIaCHO YT'OJIOBHOMY 3aKOHOJIATENbCTBY, ISl KBAIU(PUKAIIMM U HAKa3aHUS
MPECTYIUICHUSI BAXKHO YCTAHOBUTD, UTO JEHCTBUS MPECTYMHUKA ObUTH YCHEIIHBIMU
U TIPUBEIU K PEAIbHOMY JIUIIEHUIO TOTEPIEBIIEr0 €ro UMYIIECTBA.

B npotuBHOM ciiydae, €Ciu MPECTYIHUK HE UMEN PeajibHON BO3MOXKHOCTHU
MOJIb30BAThCSl  MOXMIIEHHBIM ~ HMMYIIECTBOM, IMPECTYIUICHHE MOXET OBbITh
KBTU(DHUITMPOBAHO UHAYE.

YronoBHeIN Kogekc Poccuiickor denepanu 4ETKO OIMPENEIIsICT HaKa3aHUe
JUTs Tpabeka B 3aBUCUMOCTH OT Pa3IMYHBIX OOCTOSTENbCTB, BKIIIOUAsk COBEPIIICHUE
MPECTYIUICHUSI B Pa3JIMYHBIX YCJIOBUSX M B KPYMHBIX pa3Mmepax. Tak, HakazaHue
MOKET BapbUPOBATHCS B 3aBUCUMOCTH OT TSKECTH COBEPIIIEHHOTO MPECTYIUICHUS U
XapakTepa ero COBEpILCHHUS.

B n. 1 ct. 161 YK PO yka3zanel 0a30Bble BUIBl Haka3aHWW 3a Tpadex,
BKJTFOYast 00s13aTEIIbHBIC PA0OTHI, UCIIPABUTEIBHBIC pA0OTHI, OTPaHUYEHUE CBOOOIHI,
NPUHYIUTENbHBIC PA0OTHI, apecT W JIMIIEHHUE CBOOOABI B PA3IMYHBIX CPOKaX.
Haxkazanue omnpenpensercss B 3aBUCUMOCTH OT XapakTepa COBEPIIEHHOTO
NPECTYIUICHUS! U OOCTOSITENBCTB, U MOXKET BapbHUPOBATHCS OT OTHOCHUTEIHHO
HEOOJIBIINX CPOKOB 10 00JIee CephEe3HbIX HaKa3aHUM.

CormacHo n. 1 cr. 161 YK P®, rpab6&x Haka3piBaeTCcsi 005S3aTCIIbHBIMHU

pa60TaMI/I Ha CPOK 10 YCTBIPEXCOT BOCBMHUACCATHU 4aCOB, 00 HCITPAaBUTCIIbHBIMHU
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paboTaMu Ha CpPOK JI0 JIBYX JIET, TMO0 OrpaHUYeHHEM CBOOOIbI HA CPOK OT ABYX O
YeTbIpex JET, TM00 MPUHYIUTEIbHBIMU pad0TaMH Ha CPOK JI0 YEThIPEX JIET, TU00
apecTOM Ha CPOK JI0 HIECTH MECSALIEB, JIMOO JTUILIEHHEM CBOOObI HA CPOK /10 YETHIPEX
ner [50].

B . 2 cr. 161 YK PO nepeunciieHsl ycioBHsl, KOTOPBIE MOTYT YKECTOUUTH
HaKazaHue 3a rpabex, BKIIOYas COBEPIICHHE MPECTYIUIEHHS TPYIION JIUIl MO
IPEIBAPUTEIBHOMY CTOBOPY, HE3aKOHHOE IIPOHUKHOBEHUE B JKUJIUIILE, IPUMEHEHHE
Hacuiausl (HO HE ONAcHOro JUIsl >KU3HU WJIM 3JJ0POBbs) WM YIpO3y MPUMEHEHUS
HacWUJIus, a TAK)Ke COBEPIIEHHE I'padeka B KPYITHOM pa3Mepe.

B Takux ciydasx HakazaHUE MOXeET ObITh 0Oojee CTpOruM, BKIOUas Oosee
JUIMTENbHbIE CPOKM JuiieHus: cBoOoasl u mrpadsl. IIynkr 2 cr. 161 YK P®
OIpEEINSIeT, YTO T'paleXk, COBEPUICHHBINM TPYNIOW JIUI MO MpEeABAPUTEILHOMY
CrOBOPY; C HE3aKOHHBIM INPOHUKHOBEHHEM B KWIWLIE, MMOMEHIEHUE MO0 WHOE
XPaHWJIUIIE; C MPUMEHEHHEM HACHJIWSA, HE OMACHOIO JUISl JKU3HU WIHM 310pOBbS,
100 ¢ yrpo30ii NpUMEHEHUS TAKOr0 HACUJIUS; B KPYITHOM pa3Mepe, - HaKa3bIBaeTCs
NPUHYAUTEIbHBIMU pa0O0TaMU Ha CPOK JI0 MATH JIET JUOO JIMIIEHHEM CBOOObI Ha
CPOK J0 Ce€MHU JIET co mTpadoM B pa3mepe A0 AECITH ThICSU pyOJiel uin B pazMepe
3apabOTHOM IJIaThl WJIM MHOT'O J0X0J1a OCYKJIEHHOT'0 3a EPUOJ 10 OAHOI0 Mecsla
Wi 0€3 TaKOBOI'0 U C OTpaHMYEHUEM CBOOOJBI HAa CPOK JI0 OAHOIO roja wiu 0e3
takoBoro [50].

B n. 3 cr. 161 YK P® ycranaBiuBaroTCsi Haka3aHWs sl OPraHU30BaHHBIX
TPYIII, COBEPIIAIONIUX I'Ppabex, U B cirydae rpadexa B 0co00 KpymHOM pa3mepe. B
TOM CJy4yae Haka3aHusi Ooyiee cepbe3Hble, BKJIIOYas JIMIIEHHWE CBOOOJBI Ha
JUTUTENbHBIE CPOKU M 3HAUYUTEIbHBIE IITPAQBI.

Taxk, cornacuo 1. 3 ct. 161 YK P® rpabex, coBeplieHHbI OpraHU30BaHHOMN
IpyNIoi; B 0c000 KPYITHOM pa3Mepe, - HaKa3bIBAETCS JIMILIEHHUEM CBOOOIbI Ha CPOK
OT IIECTH JI0 IBEHAALATH JIET CO MITpadoM B pazMepe 10 OAHOI0 MIJIJIMOHA pyOJiei
WIN B pa3Mepe 3apabOoTHOM IUIaThl WIK UHOTO JOXO0Ja OCYXJIEHHOTO 3a IepUoJl 110
ISITH JIET JINOO 0€3 TAKOBOT'O U C OIPaHUYEHHEM CBOOO/IBI HA CPOK JI0 ABYX JIET JIUO0

6e3 TakoBoro [50].
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Cnenyer 3aMeTuTh, yTo cuctema HakazaHusi B YK P® paszpaborana takum
00pa3oM, 4TOOBI OTpaXKaTh TSHKECTh MPECTYIUICHHUS U CTETIEHb €ro OOIIeCTBEHHOM
ormacHocTU. YeM cepbe3Hee 00CTOSATENbCTBA COBEPLIEHUS Ipadexa U 4yeM OoJbllle

y1iepO NPUHOCUTCS MOTEPIIEBIIEMY, TEM 00JIe€ CTPOrHE MOTYT OBITh HAKa3aHHUS.

2.2 XapakTepUCTHKA 00bEeKTA U 00beKTUBHOMH CTOPOHBI rpadeka

OObexkTHBHAs CTOpOHA JIIOOOT0 TIPECTYIUICHUS TPEACTaBISIET COOOH
COBOKYITHOCTb BHEITHUX JICHCTBUM (eHCTBUHN MM O€37eHCTBUS ) U 00CTOSATEIbCTB,
COCTaBJISIOIINX MTPU3HAKU MIPECTYIUICHUS. B HayKe yroJIoBHOTO NpaBa 00bEKTUBHAS
CTOpPOHA COCTaBa MPECTYIUIEHUS XapaKTEPU3YeTCs OTIAEIbHON COBOKYIMHOCTHIO
MIPU3HAKOB.

DT NOpU3HAKM YNOMUHAKOTCS 3aKOHOJATENIEM MpPU KOHCTPYHPOBAHUU
COCTaBOB TPECTYIUICHWH, B TOM uwuciae pAesHue (B ¢dopme ACUCTBUS WIH
Oc3/elicTBUSA),  OOIIECTBEHHO-OMACHBIE  IOCJICACTBHUS, INPUYMHHAS  CBS3b,
00CTaHOBKa, MECTO, BpeMs, CIIOCO0, OpyAus, a TaKXKe CpPEICTBAa COBEPIICHUS
MPECTYIUJICHUS.

OOBeKT mpecTyIuieHus U OOBEKTHBHAS CTOPOHA TECHO CBS3aHBI MEXIY
cOoOOM.

OOBeKT mpecTyIUieHHus  ONpeaenseT, 4YTO HMEHHO  IOJBEPTHYTO
MOCSITaTeNbCTBY, a OOBEKTHMBHAs CTOPOHA YyKa3blBa€T HAa CIOCOO M XapakTep
COBEpPILIECHUS MPECTYTUICHUS.

Bmecte onn opMuUPYIOT OCHOBY ISl YCTaHOBJICHHS (pakTa COBEpIICHUS
MPECTYIUICHUS ¥ €r0 KBATH(PUKAIIHH.

«B u. 1 cr. 161 YK P® 3akoHomarenb He YyKa3al Kakou-InOO u3
(bakyabTaTUBHBIX MTpU3HAKOB. Clie10BaTeNIbHO, I KBATU(GUKAIIMA OHU HE UMCIOT
YTOJIOBHO-TIPAaBOBOrO 3HaueHUA. OHAKO 3TH NMPU3HAKU BIUSIOT HA XapakTep U
CTerneHb 001IecTBeHHOM onacHocTH. Cie0BaTeIbHO, OHU YYUTHIBAIOTCS CYA0M IIPU

Ha3HAUYCHHMU HakazaHus» [24, c. 257].
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Kak yxe ObUJIO OTMEUEHO BbIIE, B POCCHICKOM  YTrOJIOBHOM
3aKOHOJATENbCTBE  OOBEKTOM  TIpabexa  sBisercs  uUMyniecTBO.  OOBEKT
OPECTYIUIEHUSI — 3TO TO, YTO IOABEPraercs HE3aKOHHOMY MOCATaTEIbCTBY WU
yiiepOy.

B cnyyae rpabexxa — 3TO MMYILECTBO, KOTOPHIM MNPECTYNHUK HE3aKOHHO
3aBJIA/IEBAET, HAPUMEP, JACHBIU, IIEHHOCTH, JIMYHBIE BEIIHW WIH JHOOOE APyroe
UMYILECTBO, IPUHAJIEXKAILIEE IOTEPIIEBLIEMY.

['pabex coBepiaercs C LEIbI0 HE3AaKOHHOI'0 O0OTraleHusl 3a CUET YYKOTo
UMYILECTBA, W TIOITOMY OOBEKTOM Tpalexa SBISIETCS HMMEHHO JTO YYXKOe
UMYIIECTBO.

P.E. Xapun ormedaeT, 4To «00bEKTHUBHAS CTOpPOHA rpadexka XxapaKkTepu3yeTcs
AKTUBHBIMU  JCUCTBUSIMU  TPECTYMHUKA,  COCTOSIIUMH B  OTKPBITOM
HEHACHJILCTBEHHOM 3aBJIQJICHUH YYXHUM UMYyIecTBoM» [52, ¢. 225]. To ecth XoTs
rpa0ex YacTo acCCOUMHUPYETCS C HACHIMEM WIM YIPO3aMH, OH TaKXE MOXKET
BKJIIOYaTh B ce0sl CHUTyallMM, KOTJa MPECTYNHUK OTHMMAeT HMYIIECTBO Oe3
OpUMEHEHUsT (PU3UYECKOM CHUJIbl WM YIpo3 Hacwiusg. B 3ToM ciiydae akieHt
JIeNTaeTCsl Ha TOM, YTO 3aBJIaJIeHHE UMYIIECTBOM IPOUCXOAUT OTKPBITO, TO €CTh 0€3
CKPBITHOCTH, W MOTEPIEBIINA MOXKET ObITh CBUIETENIEM 3TOrO Ipolecca. Tem He
MEHee, BaXKHO OTMETHUTh, YTO B POCCUICKOM yTrOJIOBHOM 3aKOHOJATENbCTBE Ipadex
KaK NpaBWIO TMOApPAa3yMEBAeT HaJIWYMWE YIPO3bl HACWIMS WIM HPUMEHEHHUS
dbu3nUecKon CWIbI K moTeprnesnieMy. Takum o0pa3oM, KOHKPETHBIE O0CTOSATENbCTBA
JieJia ¥ HallM4ue TaKuX AJIEMEHTOB, KaK yrpo3a W Hacwiue, OyAyT UrpaTh BaKHYIO
POJIb MpH KBaNU(UKALIMY U HAKA3aHUU 33 TPa0ex.

OObeKkTUBHBIE TpPHU3HAKKW Trpaldexa CTPOTro OMNpeAeieHbl B HOPMAaTHBHO-
NPaBOBbIX aKTax M MPEACTaBISAIOT COOON Ba)KHBIE SJIEMEHTHI I MPaBUIBHON
KBaJIM(UKALIMY U PacCIeI0BaHUs 3TOTO MPECTYIICHUS.

Tax, nepBbIit 00BEKTUBHBIN MPU3HAK — HATUYUE UMYIIIECTBEHHOIO DJIEMEHTA.
Jnst xBanmudukanuu JAedHUs Kak rpadeka HeoOXOAMMO, YTOOBI MPECTYIHHUK
MOCSITHYJT HA YY>KO€ UMYIIECTBO. ITO MOT'YT ObITh IEHBI'M, IEHHOCTH, JINYHBIE BEIIH

Y TaK Jajee.
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To ecthb mpu rpabexke MMEIOT MECTO aKTUBHBIC JEWUCTBUS IMPECTYITHUKA,
HaIlpaBJICHHbIC Ha HE3AaKOHHOE 3aBJIaJICHUE YUY KUM UMYIIECTBOM.

['pabGexx MOXKET OBITH COBEPILIEH TOJIHKO B OTHOIIEHUU UMYIIIECTBA, KOTOPOE
OPUHAUICKUT Apyromy nuiy. [IpecTymieHue He coBepiiaercsi B OTHOIICHUH
COOCTBEHHBIX BEIIECH.

Cmoco0, C KOTOpBIM coBepmiaeTcsi Tpadex, MOXKET BapbHPOBATHCS.
[IpecTymHUK MOMKET UCIOJIb30BaTh (U3MUECKYIO CHITy, OPYXHE WIH JIpyrue
cpencTBa Juisl JOBEACHUS 10 3aBJIAJICHUS UMYLIECTBOM norepriesiiero. [Ipu stom
BaYKHO, YTO B JJAHHOM CJIy4ae pedb UJET UMEHHO 00 OTKPBHITOM XUIIEHUHU UYKOTO
UMYLIECTBA.

OO0 OTKpBITOM XapaKTepe MOXKET CBHJIETEILCTBOBATH HAJIUYUE OYCBU/ILICB
COBEpPIIAEMOr0 IMpecTyIuieHus1. B kayecTBe npuMepa npuBenéM ANEUISIIUOHHOE
onpenenenue BepxoBuoro cyna Pecnyonuku Caxa (Axytus): «CBunerens K. Takxke
Bujiena, kak K. pazoupain 3aMmok BXOAHOU ABEpH, HO TOOPOCOBECTHO 3201y qanach
0 LIEJIH €r0 JICVCTBHUM B CBSI3U C TEM, YTO HaKaHyHE E. xanoBaJicsi HA HEUCIIPABHOCTh
3aMKa, MO3TOMY NpeAnojoxuia, 4to K. ero peMoHTHpyeT. Y3HaB O HOXHUIIEHUH
BEIlIeH, cpa3y cooOmmiaa OT mpuyacTHOCcTH K xuimenuio K.» [2]. Oxmnako B
cootBeTcTBUM ¢ KaccalmoHHbIM onpezaesneHueM J[eBATOro KaccalmoHHOro cyaa
obmre ropucaukimu or 10.03.2021 N 77-393/2021 npurosop o mi. «B» 4. 2
ct. 161 VYK P® (rpabex) wu3MeHEeH, U B  pe3yiabTaTe JIeUCTBHUS
nepekBaTuGUIMPOBaHbI € 1. «B» 4. 2 ¢T. 161 YK P® Ha 1. «a» 4. 3 c¢1. 158 YK PD
(kpaxka, COBEpIIEHHAs C HE3aKOHHBIM MPOHUKHOBEHHUEM B JKWJIHUIIE), IO KOTOPOM
Ha3HAYEHO HAKa3aHWE B BUJE JUIICHUS CBOOOBI HA Cpok 2 rona [18]. Mi3menenue
NPUTOBOpa OBLIO CBSI3aHO C TEM, YTO HE OBLI JOKa3aH OTKPBITHIM XapakTep
XUIICHUS.

Taxxe npencTtaBuM mpumep, Koraa XUulieHne ObUI0 MPU3HAHO COBEPIIICHHBIM
OTKPBITBIM CIIOCOOOM B MPUCYTCTBUU 3HAKOMBIX CAMOT'O BUHOBHOTO.

Tak, cormacHo mnpuroBopy LleHTpanbHOrO paloHHOro cyaa r. ToiabATTH
Camapckoii 005acTH, «COBMECTHO co cBouM 3HakombiM DPUO4, yBumen Ha

JIECTHUYHOM IHIPOJIETE IEPBOrO 3Taka BEJIOCHUIIEH, INPHUCTETHYTHIM K Oartapee
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TPOCOBBIM 3aMKOM, IMPHUHAJJICKAIIUN MOTEPIIEBIIEMYy, KOrJa Y HEro BO3HHUK Ha
OTKPBITOE XHUIIEHHE YY>KOr0 MMYIIECTBAa, a UMEHHO 3aJHEro Kojeca U pyis OT
YKa3aHHOT'O BEJIOCHUIIEIA.

C nenblo peanu3alid CBOETO MPECTYIMHOrO YyMbICIA, HANPaBIEHHOrO Ha
XUIIEHUE YyKOTr0 HMMYIECTBA M OOpalleHUs €ro B CBOIO MOJb3Yy, ACHCTBYS
ymbinuieaHoro, ®1O1 nopoiien Kk yka3aHHOMY BEJIOCHIIENY, U OCO3HABAs, YTO €r0
nerictBusi oueBUIHBI PMO4, OTKPHITO MOXUTUI C BBIINIEYKAa3aHHOTO BEJIOCHUIIEA
pyJib, MyTEM OTKPYYMBaHUS OOJITOB MpU MOMOIIMU KiItoYed oT aoMa. B momeHt
xutnieHus ykazannoro umyiecrsa ®MOS5 obpamancs k DMO1 ¢ nensio nmpecedeHus
npecryiienus, ogHako, ®NO1 He pearnpoBan Ha cioBa PMO4, ¢ NOXUILIEHHBIM
UMYIIIECTBOM C MeCTa MPECTYIUIEHUS CKPBUICA, PACIOPSAUBIINCH UM IO CBOEMY
ycMoTpenutoy [43].

OO11eCTBEHHO-0MIACHBIE TIOCIECTBUSL Tpaldexa BKIIOYAIOT HE3aKOHHOE
JUIIEHUE COOCTBEHHOCTH MoTepIieBIiero. [IpecTynmHuk 3aBiiajieBaeT UMYIIECTBOM
Jpyroro nauia 6€3 ero coriaacus 1 B yiepo ero mpaBam.

«OOIIECTBEHHO OIACHBIE TOCIENCTBHs Tpabeka, BBHIPAKEHHBIE B BHIIC
UMYIIIECTBEHHOr0 yIllep0a, HAHECEHHOTO COOCTBEHHUKY WJIM WHOMY 3aKOHHOMY
BJIQJICNIbIly HMYIIECTBA, SBISIIOTCS O0S3aTE€IbHBIM MPU3HAKOM OOBEKTHUBHOM
CTOPOHBI 3TOro BuAa xuuleHusa. lIpm »TOM B pacuer HE NPUHUMAETCA TO
00CTOSATENIbCTBO, YCHENT BUHOBHBIM (DaKTUYECKH PACHOPAIUTHCS TMOXHUIICHHBIM
UMYIIIECTBOM JINOO MCIIOJIb30BATh €0 WJIM HET.

dakThuecKkas peanu3alus STOM BO3MOXXHOCTHM HAXOJUTCS BHE pPaMOK
00BEKTUBHOM CTOpOHBI rpadexa. HeyaaBiascs e MombITKa OTKPHITO 3aBIaJIETh
UMYIIECTBOM pacCMaTPUBAETCS JIMIIH KaK MOKYIIEHUE Ha Tpadex» [52, ¢. 226].

Bce 3T 00beKTUBHBIE MPU3HAKH MPECTABIISIOT COO0 HEOTHEMIIEMYIO YacTh
cocTaBa TMPECTYIUICHWs Tpabeka W UCHONB3YIOTCS TMPaBOOXPAHUTEITHLHBIMU
OpraHamMM ¥ CyJaMu Uil ONpENENICHHs HaJIudusl MPECTYyIUIEHUS U  €ro
KBaTM(UKAIUH.

Y cTaHOBIIEHHE HAMYMSA BCEX ATUX MPU3HAKOB CYIIECTBEHHO JJIs1 YCIIEUTHOT O

paccieloBaHUs U HaKa3aHUs MPECTYIMHUKOB, COBEPIIUBIIUX IPadex.
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M.A. HukyauHa OTMEYAET, UTO «CPEI BCEX HMYIIICCTBEHHBIX MPECTYIUICHHMA
rpa0ex BBIIEISICTCS Ha OCHOBAHUH JIBYX KPUTEPUEB: OTKPBITHIN CIIOCO0 XHIICHUS U
BO3MOXHOCTh TIPUMEHEHUSI HACWINS, KOTOPOE HE SBISACTCS OMACHBIM JIISI KU3HU
WA 3710POBBSI.

YuuTeiBas ~ yKa3aHHBIC  KPHUTEPUH, HEOOXOoAMMO  CHOPMYITHUPOBATH
00CTOSITENbCTBA, KOTOpHbIE HEOOXOMMMO TPUHUMATh BO BHUMAaHUE TIPH
kBayukanuu rpadexa.

Bo-nepBpiX, KBadUGUUUPYIOMHUA MPU3HAK: BO3MOXXHOCTH IMPUMEHEHUS
HACWJIMSI — MOJXET BBIpaXaTbCd HE TOJIBKO B (HU3MYEecCKOM, HO U B
MICUXOJIOTUYECKOM aCIEKTE.

Bo-BTOpbIX, NUII0, COBEpIIAONIee MNPECTYMHOE MOCATaTeIbCTBO, MOMKET
IPUMEHUTH HACHIJIME HE TOJHKO B OTHOIIIEHUU COOCTBEHHUKA WJI TPETHUX JIMII, HO
¥ B OTHOIIICHUH BCEX JIUI], KOTOPBIE, 0 MHEHUIO BHHOBHOT'O, MOTYT IIOMEMIATh EMY
OCYLIECTBUTH 3alyMaHHOE.

B-Tpetbux, Hacwiue, HE MPEACTABISAIONEE OMACHOCTH IS JKU3HU WIH
3I0POBbsI, KaK MPABUIIO, BBIPAXKACTCS B JEHCTBUAX, KOTOPHIE MOIJIM MPUYUHUTH
0otk (HarpuMep, ModOH MM OrpaHuYeHUE CBOOOIBI)» [29, ¢. 7].

OObBEeKTUBHBIE TMPU3HAKU Tpabexka, ompeneleHHbIle B YTOJIOBHOM KOJEKCE
P®, urparot BaxkHyI0 pOJIb B IPABOIIPUMEHUTEIBHON MPAKTUKE.

OOBeKTUBHBIE MPU3HAKU Tpabeka MO3BOJAIOT OLEHUTh COOBITHS C TOUYKHU
3pEHUs 3aKOHA U ONPEAEINUTb, OBLIO JIU COBEPIICHO JaHHOE MPECTYIJICHUE, a TAKKE

KaKoe HaKa3aHWUE JOJKHO OBITh TPUMEHEHO K TPECTYITHUKY.
2.3 XapakTepuCcTHKA CY0ObEeKTa U Cy0ObEKTHBHOI CTOPOHBI Ipadeska
CyObeKkT mpecTyIUICHHs B YTrOJIOBHOM IIpaBe MPENCTaBiseT cOOOW JHIIO,
KOTOPOE COBEpIIAeT MPOTHUBOMPABHOE JICTHUE W HECET OTBETCTBEHHOCTH 3a HETO.

CyObeKT MpecTyIUIEHUs MOXKET ObITh (PU3UYECKUM JIUIIOM WIH IOPUANYECKUM

JIMIIOM, B 3aBUCUMOCTHU OT KOHKPCTHOI'O COCTaBa MPCCTYILJICHUA.
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CyOBbeKkTHBHAs CTOpOHA TMPECTYIUICHUS OTpakaeT IICHUXOJIOTHYECKYIO
CTOPOHY TMOBeJeHUA CcyObekTa mnpecTymuieHus. OHa CBsi3aHAa C €ro yMbICIOM
(HamMepeHueM) WM HEOCTOPOXKHOCTHIO TMPU COBEPUICHUM MPOTUBOMPABHOTO
NESTHUSL.

CyObeKkTHBHasE CTOPOHA BBIPAXAETCA B  ICUXUYECKOM  COCTOSIHUU
MPECTyIHUKA, €ro LEsAX, MOTUBAX M MPEJICTABICHUSAX O MOCIEICTBUSIX CBOUX
JNEUCTBUN. YMBbICEN SIBISIETCST OCHOBHOM (POpMOM CyOBEKTUBHOW CTOPOHBI
NPECTYIUIEHUSI M NPEANOJaraeT HAMEPEHHOE UM OCO3HAHHOE COBEPLICHUE
POTUBOIIPaBHOTO JesHusd. OmnpeneneHue MnpsMoro ymeicia chopMyJIUpOBAHO B
yacTH BTOpoil ctathu 25 YK PO.

«IIpecTyrenne npu3HaeTCsl COBEPIICHHBIM C IPSIMBIM YMBICIIOM, €CJIU JIUIO
OCO3HABAJI0 OOIIECTBEHHYIO OIMACHOCTh CBOMX JEUCTBUU  (Oe31eicTBuUs),
OpEABUIEIO BO3MOXKHOCTh WJIM HEU30EKHOCTh HACTYIUICHUSI OOIECTBEHHO
OITaCHBIX TIOCJICACTBHI U JKeJIaJIo MX HacTyruieHus» [50].

YMbIcen MOXET ObIThb MPSAMBIM (KOTJla MPECTYMHUK KENAeT JOCTUKEHUS
OTIPEICNICHHOT'0 pe3yJibTaTa CBOMMHU JCHCTBUSIMU) WM KOCBEHHBIM (KOTJa
MPECTYMHUK NPEABUIUT BO3MOKHOCTh HACTYILJICHUS ONPEEIEHHOr0 pe3yibTaTa U
CO3HATENIbHO PUCKYET €ro JOCTUYb).

CyObeKT MpecTymjeHuss U CyObEeKTHBHAs CTOPOHA TECHO CBS3aHBI MEXIY
co0oil.

CyOBekT coBepIIaeT MPEeCcTyIUIEHHE C OMNPEICICHHBIMU YMBICIIOM WU
HEOCTOPOKHOCTBIO, (POPMUPYS TEM CaMbIM CYObEKTUBHYIO CTOPOHY MPECTYIUICHUS.
OTH 3JIEMEHThl BMECTE€ C OOBEKTUBHOM CTOPOHON NPECTYIUICHUS COCTABISIOT
OCHOBY I KBadu(UKAIMK TPECTYIUICHUS] W HAa3HAYEHHUS COOTBETCTBYIOIIETO
HaKa3aHUs.

MotuB — 93TO OCHOBHOM CyOBEKTHBHBIM TPU3HAK TMPECTYIUICHHMH,
kBaspuIpyembIx 1o crathe 161 YromoBuoro kogekca PO.

OO0s3aTenbHBIM PU3HAKOM JTIO0OT0 XHIIEHHUS BBICTYIIAET KOPBICTHAS IIElb,
KOTOpasi 3aKJII0YaeTcsli B CTPEMJICHMHM JIMYHOTO OOOTallleHUs WU O0OoraiieHus

TPETHUX JIMII.
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Tak, n. 28 IlocranoBnenus Ilnenyma BepxoBnoro Cyna Poccuiickoit
Oeneparu «O cyneOHOI MpakTUKE MO JIelaM O MOIICHHUYECTBE, MPUCBOCHUH U
pactpate» rinacut: «llpu pemenun Bompoca O BUHOBHOCTH JIMII B COBEPIICHUU
MOIIICHHUYECTBA, MPUCBOCHUS WM PACTpaThl CyIbl JODKHBI UMETh B BHIY, UTO
00s13aTeIbHBIM MPU3HAKOM XHIIEHUS SIBISICTCA HAJIWYHME Y JIUIA KOPHICTHOW IEJH,
TO €CTh CTPEMJICHUS U3bATh U (WJIM) OOpPaTUTh UyKO€ UMYIIECTBO B CBOIO MOJIb3Y
100 pacToOpSIAUTHCS YKa3aHHBIM MMYIIIECTBOM KaK CBOMM COOCTBEHHBIM, B TOM
yyclie TMyTeM Iepefadyd ero B obiajaHue Apyrux Juil. Eciu KopwicTHasi 1eb
OTCYTCTBYET, TO HE MOJKET OBITh U COCTaBa Kpaku, rpadeka mim paszoos» [37].

Kak ormeuaer P.E. XapuH, «OTKpBITBIM CUUTAETCS TaKOE IOXUILIECHHE,
KOTOPOE COBEPIIACTCS B IPUCYTCTBUH MOTEPIIEBIIETO WU JIUI], B BEICHUH WU TIOJ
OXPaHON KOTOPBIX HAXOAUTCS MMYIIECTBO, TUOO B MPUCYTCTBUU MOCTOPOHHUX,
KOTJIa JIMIIO, COBEPIIAIOIIEE XUIIIEHUE OCO3HAET, YTO MPHUCYTCTBYIOIINE TTOHUMAIOT
XapakTep ero AEMCTBUM, HO UTHOPUPYET TaHHOE 00CTOATENLCTBO. [Tpu 3TOM Bompoc
00 OTKpBITOM XapakTepe XUIICHUS UMYIIECTBA pEIIAeTCs Ha OCHOBAHUU
CyOBEKTHBHOTO KPUTEPHS, T.€. UCXOJI U3 CYObEKTUBHOT'O BOCTIPUATHS 0OCTAaHOBKHU
HOTEPIIEBIIIMMHU U BUHOBHBIM» [52, ¢. 226].

BaxxHo oTmeTuTh, 4TO KBaNM(UKALMSA XHUIIEHUS KaK OTKPBITOrO WU
CKPBITOTO MOXET HMETh BaXXHbIE IOPUAMYECKUE TOCIEACTBUS, TaKuWe Kak
Y)KECTOUEHHE HaKa3aHus JUIsi BUHOBHBIX Jul. Takum oOpasom, P.E. Xapun
TIOTYEPKUBACT 3HAYUMOCTh CYOBCKTHUBHBIX (DAKTOPOB M NMOHMMAaHHUS B KOHTCKCTE
IPABONPUMEHCHHSI.

Kak ormeudaer B.B. JlyHeeB, «TunuyHbpIM rpabexoM SIBISIETCS «PBIBOKY, TO
€CThb BHE3aIlHBIM 3axBaT YYXOr0 HMYIIECTBA, COBEpIIAEMbI 0€3 HaMepeHHs
OKa3aThb Kakoe-mubo (usmueckoe BO3JciicTBHE Ha moTepmenmiero. Ecmu ke
IPUCYTCTBYIOIIME HE 3aMeyaroT XHUIEHHUs, Jau00, HaOmomas (akT H3bATHSA
UMYIIECTBA, CUUTAIOT €r0 MPaBOMEPHBIM, Ha YTO M PACCUMUTHIBAET BUHOBHBIN, TO
XUIIEHUE HE MOKET OBITh MPU3HAHHO OTKPBITHIM, TO €CTh TpabekoM. XHUIlIEHUE He
MOKET KBaJU(UIMPOBATHCS KaK Tpabex W B TOM cCiydae, Korja KTo-IH0o H3

MPUCYTCTBYIOIIUX 3aMEUaeT, YTO COBEPIIACTCS HE3aKOHHOE 3aBJIaJICHUE YYKUM
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UMYIIECTBOM, OJHAKO, CaM TPECTYIHUK OIMOOYHO TOJlaraer, 4To ICHCTBYET
HE3aMEeTHO TSI IPYTHX JIIl. B 9TOM ciydae XuIleHne Takke KBaTu(UIIUpyeTcs He
Kak rpabex, a Kak kpaxxka. BoaMmoxkHa 1 OoJiee cloxkHasi CUTyalus, KOorja XulleHue,
HayaToe Kak TaiHoe, mepepacTaeT B rpalbex. Ecnu BUHOBHBIA HamepeBasics
COBEpIINTh XHIIEHHWE TaiHO, HO TIOCIE€ TOr0, Kak €ro 3acTUIJIM Ha MeECTe
NpEeCTYIUICHUS, Tiepenie]l K AaKTUBHBIM JIEHCTBUSAM, COBEPIIEHHOE CIIETyeT
paccMaTpuBaTh Kak rpadex» [25, c. 569].

B xauectBe npumepa MmoxkHo npuBectu [Ipurosop [IpuBomKcKOro patoHHOT O
cyna r. Kazanu PecnyOomuku Tarapcran. Tak, «KapuMoB, C 1I€JIbI0 OTKPBITOTO
XUIIEHUS] Yy>KOTO MMYLIECTBA, MPUILET HAa YYacCTOK, U U3 KJIETKU MOXUTHI ABYX
KpPOJIMKOB, cTOUMOCThI0O 1o 3000 pyOneidl  KaxIplif, NpUHAIEKAIUX
norepnesmeMy ., mocie Yero IMONBITAICAd HE3aMETHO YUTH C MecTa
NIPOUCIIECTBUSA, HO €ro JCHCTBUS OBLIM 3aMEUEHBI ITOTEPIEBIIUM, KOTOPBIH
OBITAJICS Tpecedb XUIIECHHE, MOTpeOoBall MPEKPATUTh HE3aKOHHBIE ACHCTBHS, HO,
HecMOTpst Ha 3To KapuMoB, 0co3HaBasi, UTO Y€ COBEpPUIAET OTKPHITOE XHILECHUE
Yy>KOTO UMYIIIECTBA, YACPKUBAsI TOXUIIIEHHBIX KPOJIUKOB, UTHOPUPYS TPeOOBaHUS
MOTEPIIEBIIIETO, C MECTa MPOUCIIECTBUSI CKPBUICS, C TOXUIICHHBIM UMYIIIECTBOM
pacniopsauics Mo cBoeMy ycmotpenuto. JleiictBusmu KapumoBa noteprieBiiemy
NPUYUHEH MaTepHalIbHbIH yiepo Ha cymmy B 6000 pyouteii» [40].

Taxxe B IloctanoBnenun Ilnenyma BepxoBnoro Cyma P® or 27.12.2002
Ne 29 «O cyneOHoM mpakTHKe IO JieJlaM O Kpaxke, rpadexke u pazdboe» ykaszaHo,
«eCIM B XOJ€ COBEPIICHHA Kpakh JEUCTBUS BUHOBHOTO OOHAPYKHUBAIOTCS
COOCTBEHHHKOM WJIM WHBIM BJAJCIBIIEM HMYIIECTBA JUOO IPYTrUMHU JIHIIAMH,
OJTHAKO BHHOBHBII, CO3HABas 3TO, MPOJIOJDKAET COBEPIIATh HE3aKOHHOE H3BSITHE
UMYIIECTBA WM €ro yAep)KaHue, COJIESHHOE ClieyeT KBalu(UUIUPOBATh Kak
rpadex, a B cllyuae MPUMEHECHHs] HACUJIUS, OMACHOTO ISl JKU3HU WJIU 37]0POBbS,
nu00 yrpo3bl MPUMEHEHUS TAaKOro Hacwims - kak pasz0oit» [38]. DTo BaxkHOE
pasrpaHUYEHUE MO3BOJISET YUUTHIBATh YPOBEHB YIPO3bl U HACHIIUSA B JOTIOJTHEHUE K

CaMOMY XHNIICHUIO.
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Takum o0Opa3oM, 3aKOHOJATENLCTBO MPEIOCTEPEraer OT CHUTyaluM, Korja
Kpaka HAaUMHAETCA KaK OTHOCUTEIBbHO MEHEE CEPhE3HOE NMPECTYIICHUE, HO MOXKET
neperTn B rpabex WM Jaxe pa3z0oid, ecliy MPECTYyMHUK pEelIaeT UCIOJIb30BaTh
HACHJIME WUJIU YTPO3BL.

Crnenyer OTMETHTB, YTO HEe 00pa3yroT cocTaBa rpadeka OTKPBITHIC ACHCTBUS,
HaIIpaBJICHHbIC HA 3aBJAJECHUE YY)KUM HUMYIIECTBOM C LEIBIO €r0 YHUUYTOXKECHMUS,
COBEpIIAEMblE M3 XYJIUTaHCKUX NOOYKIEHUM WM C IENbl0 BPEMEHHOI'O €ro
UCIIOJIb30BaHUs, JIMOO B CBSI3M C JEHCTBUTEIBHBIM MIIM MPEIINOIaraéMbiM PaBoM
Ha 9T0 uMyinectBo [11, ¢. 95].

B kauectBe mpumepa A.B. HaymoB NpUBOAUT CHEAYIOIIYI0 CUTYaLUIO:
«'paxxkmanun K. co cBoell HaxoOsIEWCs B MOJOXKEHHH >KEHOW BO3BpAIlAIUCH
BEYEPOM U3 IOCTEN. Y JKECHIIHWHBI HEOKUIAHHO HAYAJIMCh NPEIPOIOBBIE CXBATKH U
BO3HUKJIA HEOOXOAMMOCTh CPOYHO JIOCTAaBUTh €€ B pOMWiIbHBIN oM. OxHako, K. He
yIaBAJIOCh OCTAHOBUTH PEJIKHUE MPOE3KABIINE MUMO aBTOMOOWIN. EqUHCTBEHHBII
K€ OCTAHOBMBILUKCS BOAMUTEb 3asBHJI, YTO €My He Mo myTu. Bo3Ooyxaennsii K.
HACWJIbHO BBIBOJIOK BOJUTENS U3 MALIUHBI U (pakThyecku yrHai ee. OHaKO LeNblo
rpaxnaannHa K. He Obl1 rpaGex MalIuHBl KaKk TaKOBOM M, CII€IOBaTEIbHO,
KBAIU(PUIIMPOBATh €ro JEWCTBUS Kak Tpabex Henb3s. Takum o0Opa3om, B
O0BEKTUBHYIO CTOPOHY TIpabeka BXOAMUT TaKKe MPUUMHHO-CIEACTBEHHAs! CBA3b
MEXIy NPOTHBO3AKOHHBIMHM JCHCTBUSIMU BHHOBHOIO, IPECIEAOBABIIMMH LIENb
3aBJAJETh YY>)KMM HMMYLIECTBOM, M HACTYNUBIIMMH BPEIHBIMU TMOCIEACTBUSIMU
[28, c. 621].

Kak BHIHO U3 CKa3aHHOrO BBIIIE, CYOBEKTHBHAas CTOpOHa Tpabexka
XapaKTEepU3yeTcsl NPSMBIM YMBICIOM: BUHOBHBIM OCO3HAET, YTO OTKPBITO, TO €CTh
Ha IUIa3ax y JOPYTUX JUL, MOXMILAET YY)KOE HUMYIIECTBO, NPEABUIAUT, YTO €T0
JNEUCTBUSI HAHECYT COOCTBEHHMKY WJIM HMHOMY 3aKOHHOMY  BIJAJIENbIly
MaTepHalIbHbI  yiiepO, ¥ JKelaeT HACTYIUIGHHMsI JaHHBIX TOCIEACTBUH.
PykoBoACTBYSICH KOpPBICTHBIM MOTHBOM, OH TpPECIENyeT Lellb HE3aKOHHOTO

H3BJICYCHUA HAKHBLBI 3a CUCT YY>KOI'O UMYIICCTBA.
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VYMbicen rpabexa MOXeT ObITh, Kak 3apaHee C(HOpPMHUPOBAHHBIM, TaK H
BHe3anHO BO3HUKIWIMM. [IpuBeném mnpumep: «X.[.P. npumen B Mmarasus, rne
NONMPOCWII y IPOJABIIA Mara3uHa, KOTopas eMy paHee He Obula 3HaKOMa, JaTh MY
B3ailMbl J€HEKHbBIE CPEICTBA, HA YTO MOCIEAHSS OTBETHIIA OTKa30M. B 3TOT MOMEHT
y X.J.P. BO3HHK yMmBICEI Ha OTKPBITOE€ XUIIEHUE YYy)KOro mMmymiectsa. C Lenbro
peanu3alnru CBOETO IPECTYNMHOro ymeiciaa XacaHoB /[[.P. mepenpeirnyn uepes
TOPTOBBIN IPUJIABOK, U HAXOASCh PAJOM C KACCOBOM 30HOU, U3 OTKPBITOM KaCCOBOU
KOpOOKH, KOTOpasi cTosyia Ha ctoiie, B npucyrctBuM ®UO6 OTKpPHITO MOXUTHII
JIEHEKHBIE CPEACTBA, NIPUHAIJICKAIINE NOTEPIEBIINNA U BMECTE C IMOXUIIEHHBIMU
JICHEHBIMH CPEJICTBAMH C MECTa MPECTYIUICHUS CKpbUICs» [44].

CyOnexkToM Trpadeka MOXKET ObITh Jt000€ J1eecrIOCOOHOE JIUIIO, TOCTUTIIIEe
14-nernero Bo3pacta. CoBepias OTKPBITOE XUIIEHUE, rpaOUTeNb Mojaraercs Ha
BHE3AMHOCTh U JIEP30CTh CBOMX JEUCTBHUM, paCTEPSIHHOCTh oueBHaLEB. [loaTomy
OTKPBITOE XUIIEHUE HEPEJIKO COAECPKUT B C€0€ MOTEHUUAIBHYIO YTPO3Y HACHIIHSL.

Crenuduka HaCUIBCTBEHHOTO I'palbexa COCTOUT B TOM, YTO BHHOBHBIA B
Ka4eCTBE CPEACTBA UIBATUS WM I YAEPKAHUSA TOJIBKO YTO U3BATOrO UMYILIECTBA
npuberaer K pU3NUECKOMY HACWIMIO MO0 OTHOIICHHUIO K JIMLIAM, MPENSTCTBYIOLUM
emMy.

[Ipu sToM crnenuduyueckum s rpadeka KBaTuOUIMPYIOIIUM TPU3HAKOM
ABJISIETCSI TPUMEHEHUE HACWIUs, HE ONAcCHOro JUIsl YKU3HU WIA 3J0pPOBBSA
NOTEpIEBIINX, OO yrpo3a NMPUMEHEHHs] Takoro Hacuiusa. «DakT mpUMEHEHUs
HACWJIMSI MEHSIET FOPUIMYECKYIO CYIIIHOCTh rpadexa. B mo1o0HbIX 00CTOATENBCTBAX
NPECTYIUICHUE CTAHOBUTCS JIBYXOOBEKTHBIM: BpPEJ NMPUUMHSETCS (MM CO3LACTCS
yrpo3a MPUYUHEHUS Bpeda) HE TOJbKO OTHOIIEHUSM COOCTBEHHOCTH, HO U
3JI0POBBIO TPAXKIAH WK UX JIMIHOU cBoOOme» [47, c. 214].

Kak ormeuaer A.Il. CeBproKOB, «CIEAYET YUYUTHIBATh, UTO B MPAKTUUECKOU
NEATEIbHOCTA  YCTAHOBJIEHUE  XapakTepa  yrpo3bl  SABJISIETCA  JOBOJIBHO
pO0JIEeMATUYHBIM, TTOCKOJIbKY MPABOOXPAHUTEIBLHBIM OpraHaM MPUXOJAUTCS UMETh
J€N0 HE C peajbHbIM MPUYMHEHHBIM BpPEAOM, a C BPEAOM MHHUMBIM,

IMpearojIaracMbIM. BOHpOC 0 IocCjaCaAHEM HOOJDKCH pCIIaTbCsa C Y4YCTOM MECTa
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COBEpIICHUSI MPECTYIUICHUS, YUCIAa TPECTYIMHUKOB, OTCYTCTBUEM BO3MOMXKHOCTHU
1103BaTh Ha IMOMOIIb U T.4.» [47, c. 214].

CnmemaeMm  BBIBOX IO pe3yibTaTaM  BTOPOM  TJIABbl  BBIIYCKHOM
KBATH(DUKAITMOHHOMN pabOTHI.

['paGéx sBnsiercs pa3HOBUIHOCTHIO xuieHus. [nmaBa 21 YK PO
periiaMeHTUPYET MPECTYIUICHUS IPOTUB COOCTBEHHOCTH, B TOM YHCIie Tpadéxk. Tak,
craths 161 rnaBel 21 onpenenser rpad&xX Kak OTKPBHITOE XHUIICHHE YYKOTO
MMYIIIECTBA. YTOJOBHBIM Koaekc Poccuiickont denepanuu YETKO ONPEHEISAET
HaKazaHue i Tpabdeka B 3aBUCHMOCTH OT PA3JIMYHBIX OOCTOSTENLCTB, BKIIIOYAs
COBEpIIEHUE NPECTYIUIEHUS B PA3JIMYHBIX YCIOBUSAX M B KPYHHBIX pa3Mepax.
Hakazanne MoOXXeT BapbUpOBATHCSI B 3aBUCUMOCTH OT TSKECTH COBEPIIEHHOIO
MPECTYIUICHUS U XapaKTepa €ro COBEPIICHUS.

OOBeKkTUBHBIE TMPU3HAKU Tpadexka CTPOro OMNpe/esieHbl B HOPMATHUBHO-
NIPABOBBIX aKTaX W TPEICTABISIOT COOOW Ba)KHBIC DJIEMEHTHI IS MPABHILHON
KBATM(DHKAIIMY U pacCIIeOBaHUS ATOTO MPpECTyIUieHus. [{s kBanuukanmm aestHus
Kak rpabeka HeoOX0IMMO, YTOOBI MTPECTYIMHUK MOCITHYJ HA 4Y>KOE UMYIIECTBO, TO
€CThb HMEIIM MECTO aKTHUBHbIE JEHUCTBUS NPECTYy[HUKA, HANpaBJICHHbIE Ha
HE3aKOHHOE 3aBJIaJICHUE YYKUM UMYIecTBOM. ['padex nmpusHaeTcsi OKOHUEHHBIM C
MOMEHTa 3aBJAJEHUSA YYXMM HMMYIIECTBOM UM TIOJYYEHHUS BO3MOXHOCTH
pacropsikaTbCsi UM IO CBOeMY ycMOTpeHHuto. Crioco0, ¢ KOTOPBIM COBEpIIAeTCs
rpabex, MOXKeT BapbUpoBaThCs. [Ipu 3TOM Ba)KHO, UTO B IAHHOM Cllydae peub UIET
UMEHHO 00 OTKPBITOM XHUIIEHUM 4YyXOro umyiectBa. OOIIECTBEHHO-OMACHbBIS
MOCJEACTBUA TIpadeka BKIIOYAIOT HE3aKOHHOE JIMIIEHHE COOCTBEHHOCTH
noteprieBmiero. [IpecTymHuUK 3aBianeBaeT WUMYIIECTBOM JPYroro juma 0e3 ero
corjacus U B yuiep0 ero npaBaM. Bce 3Tu 00bEKTUBHBIE IPU3HAKH MTPEJCTABIISIOT
co00ll HEOTHEMJIEMYIO YacTh COCTaBa MPECTYIUICHHs TI'padexa U HCTIOIb3YIOTCS
PaBOOXPAHUTEIIBHBIMM OpraHaMM U CyJaMu JUIsl  ONPENENCHUS HaIudMs
NPECTYIUICHUS U €ro KBIU(PUKAIIUH.

MoTuB — »3TO OCHOBHOH CYOBEKTHBHBIH TNpPHU3HAK MPECTYIICHUMH,

KBaTuuUIMpyeMbIX 1o ctaThe 161 YromoBHoro koaekca P®. Crienyer oTMETUTB,
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YTO 00sA3aTENIbHBIM MPU3HAKOM JIFOOOr0 XUIIEHMSI BBICTYHAET KOPBICTHAs LIEJb,
KOTOpas 3aKJII0YaeTcsl B CTPEMIICHHH JIMYHOIO OOOramleHusi WIM 00OralieHHs
TpeTbUX JUL. Bonpoc 00 OTKPBITOM XapakTepe XUILEHHs] UMYILECTBA pelaeTcs Ha
OCHOBaHUM CyOBEKTUBHOTO KPUTEPHUS, T.€. UCXOAS U3 CYObEKTUBHOT'O BOCIIPHUITHS
00CTaHOBKM TNOTEpPIEBIIMMHA M BHUHOBHBIM. Eciu BHHOBHBIM HaMmepeBalcs
COBEPIINTh XUIIEHHE TalHO, HO IOCJIE TOro, KaKk €ro 3acCTUIJIM Ha MECTe
NOPECTYIUICHUS, IIepelie] K AaKTUBHBIM JEHCTBHUAM, COBEPIIEHHOE CIENYET
paccmarpuBaTh Kak rpadexx. CyObeKTHBHas CTOpOHa rpalexa XapaKTepus3yercs
IPSIMBIM YMBICJIOM: BUHOBHBIM OCO3HAET, YTO OTKPBITO, TO €CTh Ha IJ1a3ax y APyrux
JML, TOXUUIIAET YYy)KO€ HMYINECTBO, INPEABUIUT, YTO €ro JCUCTBUS HAHECYT
COOCTBEHHMKY WJIM HHOMY 3aKOHHOMY BJIJI€NbIly MaTE€pUAIbHBIN yIIEpO, U jKeTaeT
HACTYIUIEHUS JTAHHBIX IOCJIEACTBUI. PyKOBOJICTBYSACHh KOpPBICTHBIM MOTHMBOM, OH
npeciieyeT LUelb HE3AKOHHOTO M3BJICYEHUS! HAXKUBBI 32 CUET UYKOIO0 MMYIIECTBA.
VYmMbicen rpabeka MoKeT ObITh Kak 3apaHee c(hOPMHPOBAHHBIM, TaK U BHE3AITHO

BO3HUKIITHUM.
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I'maBa 3 IIpoOJieMHBbIC aCHEeKTbI 3aKOHOAATEJBLHOM perjiaMeHTaluu

rpadexxa u NpaBONPUMEHHUTEIbHON NPAKTUKHU

3.1 XapakTepucTHKa KBAJIU(PUIUPOBAHHBIX COCTABOB Irpadexa

Packpoem kBammudpuIMpoOBaHHBIE W 0CO00 KBAIM(PHUIIMPOBAHHBIC COCTABBI
rpabexa.

Tak, kBaM(pUIIMPOBAHHBIN cOocTaB rpadexa obo3HaueH 4. 2 ¢1. 161 YK P,
0c000 KBaTM(UIIMPOBAHHBIN cocTaB 00o3HayeH 4. 3 ¢T. 161 YK PO.

Paccmorpum kBanmuduimpoBaHHbIN cocTaB rpabexa 6onee moapooHo. Y. 2
ct. 161 VK P® npenycmarpuBaer Oosnee cepbE3HOE HakazaHHe 3a
KBIM(PUIIMPOBAHHBIN COCTAB rpadexa, eciIu OH ObLI COBEPILEH:

— TPYMIOH JUI IO IPEBAPUTEIHLHOMY CTOBODPY;

— C HE3aKOHHBIM MPOHWKHOBEHWEM B XWIHWIIE, MOMEIIEHHE JTHO0 HWHOE

XpaHUIIHIIE;

— C MPUMEHEHHMEM HACHIIWS, HE OMACHOTO JJIS )KU3HH WIIH 3JI0POBBS, THOO C

yrpo30i IPUMEHEHUS TAKOTO HACHITHS;

— B KpymHOM pa3mepe [4, c. 152].

Tak, rpab&x, kBanuduupoBanubiii mo 4. 2 c¢r. 161 YK P®, nakazbiBaercs
NPUHYAUTEIBHBIMU pab0TaMy Ha CPOK JI0 TSATH JIET MO0 JIMIIIEHHEM CBOOOIBI Ha
CPOK JI0 C€MHU JIET co mTpadom B pa3mepe A0 ACCITH ThICSY pyOJieii WK B pazMepe
3apabOTHOM IJIaThl WIM UHOTO 10X0J1a OCYKJIEHHOT0 3a TIEpUOJI 10 OJHOT0 Mecsa
win 0e3 TaKOBOTO M C OrPaHHMYEHHUEM CBOOOJBI HA CPOK JIO OJIHOTO roja min 0e3
TaKOBOTO.

Cr. 35 YK PO pernaMeHTHpYET COBEPIICHHUE MPECTYIUICHUS TPYIIION JIULI,
IPYNIoON JIMII MO MNPeIBAPUTEILHOMY CTOBOPY, OpraHM30BaHHOW TPYNIONW WU
MPECTYIMHBIM COOOIIECTBOM (MPECTYIMHONU OpraHu3aIueit).

Cornacuo . 2 ct. 35 YK PO, mpecryruienne mpu3HAETCsI COBEPIIEHHBIM
TPYNION JUI] TI0 TPEABAPUTEIHLHOMY CrOBOpPY, €CIM B HEM YYacTBOBAJIH JIMIIA,

3apaHCC JOroBOpUBHIMECS O COBMECCTHOM COBCPIHICHHU IMPCCTYIIJICHUAA.
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Kak ormeuaer JI.LM. MaromenoBa, «npeaBapuUTEIbHBIA CrOBOpP, KOTOPBIN
COJIEPKUT B ce0€ 3aKOH, OMPEIENACTCS KaK ONpeeIEHHOT0 Pojia I0rOBOPEHHOCTh
O COBMECTHOM COBEPIICHUM XMILICHHUS MEXKIY ABYMS U OoJyiee JIMIAMHU, KOTOpas
COCTOSIJIaCh 1O €ro COBEpIICHHUA. Tak Kak HayajloM MPECTYIUIEHUS CUYUTAIOTCA
JEUCTBUSI, KOTOPBHIE HANPABJICHBI HA €r0 COBEPUICHHUE, TO CIEAYET CUUTATh, YTO
MPEIBAPUTENBLHBIM  CTOBOP MEXKIY COYYACTHUKAMHU TIPECTYIUICHUS MOXKET
HACTYIIUTh B JIFOOOM MOMEHT, TAKXKe BKJIIOYas CIOJIa M CTAJIUI0 MPUTOTOBIICHHS
npectyrieHuss. Ho JaHHbBIA 3JE€MEHT JOJHKEH IMPOU30WMTH 10 Hadayla JIECMCTBUM,
KOTOpBIE HAIpPaBJICHBI HA U3BATHE UMYIIIeCTBa» [26, ¢. 42].

HNuTepecna curyanus, Korjga CroBOp BO3HUK HEMOCPEACTBEHHO B MOMEHT
COBEpILECHUS TPECTYIUICHUA. B TaHHOM Cilydae OH HE CUMTAETCS TPEABAPUTEIHLHBIM
CrOBOPOM U TepsieT JaHHBIN KBATU(UIIMPOBAHHBIN TPU3HAK.

H.I'. Kyrpun, P.H. MalbllIKUH OTMEYAIOT, YTO «XUIICHUE, COBEPIIECHHOE
TPYIIION JIUII, TIPEAroaraeT coO0Oi BBIMOHEHUE €€ YYaCTHUKAM OMpeaeIEHHBIX
JIENCTBUM, KOTOPBIE ObI CONIEpPKaIIN B ce0e MPU3HAKU 00 bEKTUBHOM 1 CYOBEKTUBHOMN
cTOpoHKI rpadexka. [Tog XuieHrneM, COBEPIICHHBIM I10 MPEIBAPUTEIILHOMY CTOBOPY
TPYIIION JIKI] CJIEAYET MOHUMATh TAKOE XUIILEHUE, B KOTOPOM Y4acTBOBAJIO JIBOE U
Ooyee JMIl, 3apaHee JOTOBOPUBIIMXCS O COBMECTHOM xuileHuu. Criemyer
MOHUMATh, YTO yKa3aHHAas BBIINIC KBAIM(UKAIMS BOBCE HE O3HAYACT OKa3aHUE
COZEUCTBUS BTOPOI0 JIMLA. B 1aHHBIN COCTAaB MOI'YT BXOJUTH TOJIBKO B PABHOU Mepe
COMCIIOJIHUTENMN MPECTyNHUKA. B Tpynmy 1Ml mo mpeaBapUTEIbHOMY CTOBOPY
MOT'YyT BXOJUTh TOJBKO T€ JIMIA, KOTOPBIE MOCTUIJIM BO3pacTta YroJOBHOU
OTBETCTBEHHOCTH, a uMeHHO 14 ner. CoryiacHO HallleMy 3aKOHOJATEIbCTBY,
HEBMEHSIEMBIE JIMIIA U JINIA, HE JOCTUTIINE BO3PACTA YTOJIOBHOM OTBETCTBEHHOCTH,
HE MOT'YT BXOAUTH B JIAHHYIO KaTETOPHUIO JIUL, XOTS 3a4aCTyI0 Ha MPAKTUKE OHU TaK
’K€ YYACTBYIOT B OCYIIIECTBJICHUU MIPECTYITHBIX JICHCTBHIA.

B xauecTBe nmpumepa BO3bMEM OaHAIbHYIO CUTYAIUIO: COBEPIICHHOICTHUMU
MOAPOCTOK CKJIOHWUJI MOJIOJOTO 4YeloBeKa B Bo3pacTe 12 JIeT K COBEPIICHUIO
rpabexxa. MarepualibHbI€ MMOCIEACTBHS €CTh, a COCTaBa B JIUIIE «TPYIIION JIUII 11O

peBapUTEIbLHOMY CrOBOPY» HeT. JlaHHOe aeno OyaeT pa3pemaThes CleayonuM
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o0Opazom: npu OTCYTCTBUU WHBIX OTSITYAROIITUX 00CTOATENbCTBAX
COBEPIICHHOJICTHETO TMOJAPOCTKA IMOHECET OTBETCTBEHHOCTh MO 4YacTU TNEpBOM
cratbu 161 YK P® u o coBokynHocTu o crarbe 150 YK P®. CoyyacTHHK B BHIE
NMOCOOHWKA, OpTraHM3aTopa, IMOACTPEKATENs, KOTOPHIA HEMOCPEACTBEHHO HE
IIPUHUMAJI Y4aCTHE B TPYNIIOBOM IIPECTYIUIEHUH, IOHECET HAKa3aHUe 110 CTaTbe 33
YK P® u gactu BTopoii ctatert 161 YK PD» [23, c. 73].

PaccmoTpum cnepyromuii  KBaNM(PUIIUPOBAHHBIA MpU3HAK — Tpabéx ¢
HE3aKOHHBIM ITPOHUKHOBEHUEM B KUJIMIIE, TOMEIICHUE JINO0 NHOE XPaHUITUIIIE.

10.B. I'pauesa, JI.JI. EpmakoBa, I'.A. EcakoB oTMe4aroT, 4TO «HE3aKOHHOE
IIPOHUKHOBEHUE B KUJIUIIE, XPAHUIIMIIE WA UHOE MOMEIICHUE OMPEAEISIETCS KaK
IPOTUBONPABHOE, OTKPHITOE BTOPKEHHE C 1IEJIbI0O COBEpIIEHUs Trpadexa.
HezakoHHBIM MPOHUKHOBEHUEM CUMTAETCS BTOPKEHUE B OMEIeHrEe 0e3 corjacus
COOCTBEHHMKA, BJIaJIeNiblla WJIM HWHOTO JIMIA, BEAAIOLIEr0 COOTBETCTBYIOIIUM
nomenieHueM. Jlanee cienyer OTMETUTh, YTO KUJIUIIEM MPU3HAETCA JIF000€ KUII0e
OMEIEHNE HE3aBUCUMO OT (POPMBI COOCTBEHHOCTH, BXOJIAIIEE B KUIUITHBIA (POHT
U TPUTOJHOE [Jii TOCTOSHHOTO WM BPEMEHHOro mnpoxuBaHus. CoriacHo
npumedanuio 3 K c¢T. 158 YK P® mox nmomMenieHrnemM B CTaThSIX HACTOSIICH TIIABBI
MOHUMAIOTCS CTPOEHUS M COOPYKEHHsS HE3aBUCUMO OT (OpM COOCTBEHHOCTH,
IpEeAHa3HAYECHHbIE JISI BPEMEHHOIO HAXOXKACHUS JIIOACH WM pa3MELICHHUS
MaTepUaJbHbIX [IEHHOCTEN B MPOU3BOJACTBEHHBIX WM MHBIX CIYXKEOHBIX ILIENAX, a
MOJi XPAaHWJIUILEM MOHUMAIOTCS XO3SIMCTBEHHBIC MOMEIICHUS, 000COOJCHHbIE OT
KUJIBIX TOCTPOEK, YYaCTKH TEPPUTOPUHU, TPYOONPOBOABLI, HHBIE COOPYKEHUS
HE3aBUCUMO OT (JOpM COOCTBEHHOCTH, KOTOPBIC MPEAHA3HAYCHBI JJISI TIOCTOSTHHOTO
WA BPEMEHHOT'O XpaHEHHU MaTepUaIbHBIX IIeHHOCTel» [21, ¢. 551].

JLM. MaromenoBa OTMEYAET, 4YTO «IPOHUKHOBEHHE IIPECTYINHUKA B
yKa3aHHbIC TTOMEIIEHUS OCYIIECTBIISETCS U TOT/1a, KOT/1a Tpabesk Kak MpecTyIIeHUE
UMEET MECTO OBITh, @ TEPPUTOPUATEHO MPECTYITHUK HE HAXOIUTCA B OrpadiisieMomM
nomenieHrny. Pemasi Bompoc 0 HaIM4UM MpU3HAKa HE3aKOHHOT'O TPOHUKHOBEHUS B
MOMEIIIEHUE JIMIIA, COBEPIIMBIIErO rpabex, CyAbl MEPBOCTEINICHHO BBISCHSIOT, C

Kakou KOHKpCTHOﬁ OCJIBIO JIMIIO OKAa3aJIOCh B KUJIHWIIC MJIM IIOMCHICHUH, a TAaK¥XKEC
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HEMAJOBAXKHBIM BOIMPOC O TOM, KOI/Ia BO3HUKIA MBICIh O COBEPIICHUU
npectyruieHus. Eciu 1o Haxoauinoch B MOMEIIEHUH HA 3aKOHHBIX OCHOBAHUSX,
HO 3aTeM IMpHIIa MBICIb O COBEpIIEHHMHM TIpabexa, W B Ipolecce OHa Oblia
OCYLIECTBJIEHA, TO B JEWCTBUSAX TAaKOro JIMLA BBIIIECKA3aHHBIA IPU3HAK
OoTCyTCTBYET. J[aHHBIM KBaTU(PUIMPYIONINA MPU3HAK TAK)XE€ OTCYTCTBYET U B TOM
cilydae, Korja JUI0 ObUIO TOMYIIEHO 10 MOMEIEHHUS C pa3pelieHus: COOCTBEHHHKA,
a1M00 TOr0, KTO OXpaHSET JAaHHYIO TEPPUTOPHUIO, a TAKKE B CUIY POJCTBEHHBIX
OTHOIIEHUI ¢ COOCTBEHHUKOM. IloMHMMO Bcero mpodero, €ciu MPECTYIMHUK
HaxXOJWJICs B MarasuHe, Ju00 ToproBoMm IeHTpe. Ecnu nuio Oyner npu3HaHO
BUHOBHBIM B COBEpPIICHHM XHWIIEHHA YYKOI0 HMMYIIECTBA MYTEM HE3aKOHHOIO
MIPOHUKHOBEHUS B )KWJIHILIE, TO B IAHHOM CJIy4ae JOMOJHUTEIbHOU KBATU(PUKAIIIN
no cratbe 139 VromoBHoro kojekca P® He Tpebyercs, Tak Kak JaHHOE
OpOTUBOIIpaBHOE JesHuEe KBanuuuupyercss kak rpabex. Ecam nwuo,
COBepIIMBIIEE I'padexk, OCYIIECTBIII JESHUE MYyTEM HE3aKOHHOI'O B3JIOMA >KHIIbS
WIM TOMELIEHNs (3aMKOB, PEIIETOK, JBEpEel), TO COAEIHHOE UM CJIEAyeT
kBamuipoBate 1o cratbe 161 YK P®, npu »ToM HONMOIHUTETHHON
kBamukanuu 1o cratbe 167 YK P® He Tpebyercs, MOCKOIbKY YHUYTOXKEHUE
UMYIIECTBA MOTEPIEBIIET0 B YMBIIUICHHONW (popMe SBISIETCS OJHUM M3 CIIOCOOOB
COBEPIICHHS XUIICHHUS [TPH HAJTMUUH OTATYAIONINX 00CTOATENBCTB Jienay [26, ¢. 42].

Onnaxo, kak ormevaroT A.H. Urnaroa, FO.A. KpacukoBa, «B ciydae, €Cliv B
X0Jie rpabeka, MPECTYMHUKOM, B YMBIIUICHHON (opme, ObUIO YHUYTOKEHO WU
HNOBPEXKJIEHO UMYIIECTBO, KOTOPOE HE SABJIAETCS MIPEAMETOM XHILEHUS, TO B JAHHOM
cllyyae MpHU HAJIUYMM JIOCTATOYHBIX TOMY OCHOBAHUM, COJESIHHOE CIEIyeT
KBaTU(UIIMPOBATH IO cTaThe 167 YromoBHOro koaekca Poccuiickoit @enepariim»
[14 c. 89].

Tak, cratbst 167 YK P® («YMBIIUIEHHOE YHUUTOXKEHHUE WM MOBPEXKICHUE
UMYIIECTBA») MPEIYCMAaTPUBAET OTBETCTBEHHOCTh 32 HE3aKOHHOE YHHUUYTOXEHUE
WIN TIOBPEXKJECHHE MMYyLIecTBa. ECiiM MPECTymHUK COBEpPLIAET TaKUE JICUCTBUS B
XoJe rpabexa, Hampumep, pas3pyllaeT HUMYIIECTBO, YTOOBbI MPOHUKHYTH B

NOMEILIEHHE WIH 00eCTIeYUTh OErcTBO, TO 3TO MOXKET OBbITh KBAIM(DUIIMPOBAHO KaK
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YMBILUIEHHOE YHUUYTOKEHHE WIM MOBPEXJIECHUE MUMYylLIecTBa. B cBs3M ¢ 3TUM B
ciydasiX, Korja rpaldex CONpOBOXAACTCS TAaKUMHU JEUCTBUSIMH, CYAbl MOTYT
ucnoiib3oBaTh cTaThio 167 YK P® mig kBanupukauy yroJioBHOIO NpeCTyIUIEHUS,
Jake €CIM YHUYTOKEHHOE WJIU MOBPEXKACHHOE MMYILECTBO HE OBLJIO MPEAMETOM
xumeHusi. Takum 00pa3om, 3TO MPENOCTEPEKEHNE HAOMHUHAET O BO3MOXKHOCTH
OPUMEHEHUSI COOTBETCTBYIOIIMX HOPM YTOJIIOBHOI'O KOJEKCAa B Cily4asxX, Korja
yuepO0 HAHOCUTCS HE TOJbKO TOXMILIEHHOMY HMYILECTBY, HO M JPyromy
UMYILECTBY, UCKIIIOYasi BO3MOKHOE YKJIOHEHHE OT YTOJIOBHOM OTBETCTBEHHOCTH 3a
1oJJ00HBIE JEHCTBUS B X0/1€ Ipadexa.

Cnenyromuii  KBanU(QUIMPOBAHHBIA MpHU3HAK TIpabexa, BbIIECIAEMBIM
3aKOHOJATENEM, - Tpabex C MPUMEHEHUEM HACWIIMSI, HE OMACHOIO IS )KU3HU WU
310pOBbsI, INOO € Yyrpo30il NPUMEHEHUS TAKOTO HACHIIHS;

B coorBercTBun ¢ IlocTaHOBIEHHMEM, «IIOJ HACWIMEM, HE OIMACHBIM IS
KU3HU WIN 370pOBbsl (IIyHKT «I» 4yacTu BTopou cratbu 161 YK P®), cnenyer
NOHMMAaTh TOOOU WJIM COBEPIICHUE UHBIX HACUIIbCTBEHHBIX JEHCTBHM, CBA3aHHBIX C
NPUYUHEHUEM ToTeprieBlieMy (usnyeckoit Oonu MO0 € OrpaHUYEHUEM €ro
cBOOO/BI (CBSI3bIBAaHUE PYK, NPUMEHEHHWE HAPYYHHKOB, OCTaBJICHHE B 3aKPHITOM
noMerieHus u ap.)» [38].

C.M. Kouon ormeyaer, yTo «KBaJU(ULUPOBAHHBIN Tpabexk, MO 3aKOHY,
MOKET OBbITh CBSI3aH TOJBKO C TAKUM (PU3UYECKUM HACHIIMEM, ITPU KOTOPOM HHUTO
HE YIrpoXkaeT HM3HM M 3J0pOBbI0 morepneBuiero. Peub uaér o0 OTKpbITOM
OPOTUBOIIPAaBHOM JessHUU B (opme rpadexa ¢ MNPUCYTCTBUEM (DU3UUECKOTO
HAaCWIMS B OTHOIIEHUM MOTEPHEBLIErO0 B BHJE MOOOEB, KOTOPbIE NPUYUHUIN
noTepreBeMy GU3nIecKyto 00Jb, HO HE HAHECIIH BPE 310POBbIO, YBEUBS, a TAKXKE
YACTUYHYIO WM TOJIHYIO YyTpaTy oOOIIed TpyAOCIOCOOHOCTU. 3aTparuBasi Temy
(pu3nyeckoe HaCUIIKe, CIETyEeT OTMETUTh, YTO KOHKPETHO NP Ipabeke OHO MOXKET
ObITh BHJA: MOOOHW, YAAphl, CCaJWHBI, T€MaTOMbI, KPOBOIOATEKH, IPOBEICHHE
OOJIE3HEHHBIX NPUEMOB B BHUJE 3aJlaMbIBaHUSl PYK M Tak janee. Bce 3T BUIBI
(u3nyecKoro HaCUIUS MO3BOJISIOT MPECTYIHUKY Haubosiee ObICTPO OCYLIECTBUTH

CBOE IPOTUBOIIPABHOE JISSTHHE ITyTEM IT0JIaBJICHHS BOJIU moTepriesiero» [36, c. 17].
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Cnenyer OTMETHTh, UTO «IICUXMYECKOE HAacWIIME, KOTOpPOE HAaIpaBJIEHO Ha
NOJIaBJICHHE BOJM TMOTEPHEBLIEr0, HO HE HMMEIOIIAasl Yrpo3bl JUIsl €ro KU3HU M
3[I0POBBSI, TakKXKE€ BBICTYNAaeT KBAIM(PUUUPYIOUIUM MPU3HAKOM TIpadexa.
CymecTByer aBa KayecTBa (PU3MUECKOTO WM MCUXUYECKOTO HACWIIUA: OTKPBITOE
U3bSITUE UMYIIECTBA U yJIEpKaHUE YK€ paHHEE U3BITOro umyniectsa. OqHuM u3
YCIIOBUI TIPH YCTAaHOBJICHUH KBaTU(DUKAIIUU EHCTBUM IPEeCTyITHUKA 110 4. 2 ¢T. 161
YK P® sBnsercs HazHaueHHE CyIeOHO-MEIUIIMHCKOW SKCIEPTU3BI, KOTOpas, B
CBOIO Ouepe/lb XapakTep CTENeHb TSHKECTH HACUIIWSA, KOTOPOE ObUIO MPUMEHEHO K
notepresiieMy» [26, c. 42]. Cnenyer oOpaTUTh BHUMaHUE B JAHHOM CUTyallud Ha
BAXXHOCTb IMPOBENCHUS CYNEOHO-MEAUIIMHCKON SKCIEepTU3bl IJisi MPaBUIbHON
OLICHKH MPECTYIUICHUSI.

W, HakoHel, 4eTBEPTHIA KBaIU(PUUUMPOBAHHBIM NpHU3HAK Tpabexa - B
KPYITHOM pa3Mepe.

B coorserctBun ¢ m. 4 cr. 158 YK P®, «xpynHbIM pa3MepoM B CTaThAX
HACTOSIIEH TJIAaBBI, 3a MCKIIOYECHHEM 4YacTeld IeCTOM M ceabMoM craTthu 159,
craterd 159.1 u 159.5, npuzHaercst CTOMMOCTh UMYIIIECTBA, IPEBBINIAONIAS ABECTH
ISITHJICCST ThICSY pyOIIei, a 0c000 KPYITHBIM - OJIMH MHJUTHOH pyosteii» [50].

Paccmorpum 0c060 KBaIMPUITUPOBAHHBIN cOCTaB rpadexa 0ojee moapoOHo.
Y. 3 ct. 161 YK P® npenycmarpuBaer emnié 0omnee cepbE3HOe HaKazaHUE 3a 0CO00
KBJIU(DUIIMPOBAHHBIN COCTAB Tpadeka, €CIu OH ObLT COBEPILEH:

— OpraHU30BaHHOM I'PYIIIION;

— B 0c000 KPYITHOM pa3mMepe.

Tak, rpab&x, kBanuduiupoBanubiii 1o 4. 3 c¢r. 161 YK P®, nakaspiBaercs
JIMILIEHUEM CBOOO/IbI HA CPOK OT IIECTH JI0 IBEHAJILATH JIET cO ITpadoM B pazmepe
710 OJTHOI'O MUJIJIMOHA pyOJiel WK B pa3Mepe 3apaboTHOM MIaThl WIM UHOTO 10X0/1a
OCYXJIEHHOr0 3a IMepuoj A0 IATU JeT 0o 0e3 TaKOBOro W C OrpaHUYECHHUEM
CBOOOJIBI HA CPOK JI0 ABYX JIET IN00 0€3 TaKOBOTO.

WUrtak, mepBbiii 0c000 KBamu(UIMUPOBAHHBIM TMpU3HAK — TPadéx,
COBEPIIEHHBIN OpPraHU30BAHHOW TPYIION. «XapaKTEepHBIMU MPU3HAKAMU Tpabexa,

COBEPILIECHHOIO OPraHW30BaHHOM I'PYIIIION, SIBJISFOTCS: YCTOMYUBOCTD, IPUCYTCTBUE
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OpraHu3aTopa, HaJIMYME TIUIaHAa TPECTYNHOM JesATEIbHOCTH, paclpeseicHue
byHKIMA Mexay wieHamu rpynnsl»y  [38]. IlpecTymHble 3JEMEHTBI MOTYT
OCYULIECTBJISTh NEATEIbHOCTh JIMOO B (POpME OpPraHU30BaHHOW TpyNIIbI, JUOO B
dbopMe CIUSHUS OPTaHW30BAHHBIX TPYII, (QYHKIMOHUPYIONIUX O] EIUHBIM
PYKOBOJICTBOM.

Crnemgyer OTMETHTH, YTO pacCHpeiesieHUe MPECTYMHBIX (YHKIUNA U pojei
MEXIy COyYaCTHUKAMU NPECTYIICHUS €1l€ HE 03HAaYaeT COBEPIIEHUS TPECTYITHOTO
JIesTHUSL OpPTaHM30BaHHOM Tpynmnoil. B kauecTBe mnpumMepa MOXKHO MPHUBECTH
AneusinuoHHoe onpeeieHne MOCKOBCKOIo ropojickoro cyaa ot 29 utonst 2017 r.
no jgeny Ne 10-9352/2017 [3]. JlaHHblii mpuMep MNPUBOIUT HCCIIEAOBATENb
A.C. Boicouanckuii: «MOCKOBCKHUM TOPOACKOM Cy1, paccMaTpuBas /€70 O rpadexe
IOBEJIMPHOTO  MarasuHa, BbBISIBUJI  cleAywoomnue (akTbl:  OCYyXKICHHbIE U
HEYCTAHOBJICHHbIC JIMIIa JIOTOBOPWINCH 3apaHee O XHUIIECHUM UMYIIECTBA U3
MarasuHa, K JaHHOMY JIETHUIO TOTOBWIKCH TIIATEIbHO, BBIOpAIN TOYHOE BpeMsl JIsl
XUIIECHHS, TPOBEpWIN HWH(OpMaIuio o coTpynHukax wmarazuHa. OJHako U3
MaTepHalioB Jiela HE CJIEAYET, YTO COYYaCTHHUKAMH JaHHOTO JIESTHUS TOTOBUWIICS
IUTAH COBMECTHOW TMPECTYMHOW JEATEIbHOCTH, a MEXIy YJIE€HAMU TPYIIIbI
pacnpenesnsiuich COOTBETCTBYIONIME (DYHKIIMU TPU COBEPIICHUH MPECTYIMHOIO
nesinusi. CylllecCTBEHHBIX OCHOBAaHMUWA M JIOKA3aTENbCTB TOTO, YTO OCYXKICHHbBIC
rpaxaaHe OObEAMHUIUCh, YTOOBI COBEPIIMTh KOHKPETHOE TMPEeCTyIICHHE, B
IPUTOBOpPE CyJa TakKe HE ObUIO yKa3aHO, KpOME TOro, 4TO HEKOTOPBIX W3
MPECTYIMHUKOB JO COBEPILICHUS MPECTYIUICHUS CBSA3BIBAIM JAPYKECKUE OTHOIICHUS,
C Jpyrod CTOpOHBI, C OJHUM W3 YYaCTHUKOB rpabeka OHU BOOOIEe HE ObUIH
3HaKOMbI. MccienoBaB maHHbIE OOCTOSITENBCTBA, ANEUISIIIUOHHBIN CyJ| MpPUILET K
BBIBOJTY, YTO CaMoO IO ceOe pacTupeneneHe NpeCcTyMHbIX PYHKIIUN U pOJIel MEXITY
COYYaCTHHKaMHU MTPECTYIUIEHUS €11l€ HE O3HAYAET COBEPUICHUS TPECTYITHOIO ASSTHUS
OpraHM30BaHHOM rpymmoi» [7, c. 8].

«OTBETCTBEHHOCTh ~ COYYaCTHHUKOB TMpH  TIpaldexe  yCTaHaBIMBACTCS
muddepeHMpoBaHHO. YTOJOBHAas OTBETCTBEHHOCTh 3a TpaleXH, COBEPILIECHHBIE

OpFaHH3OBaHHOﬁ FPYHHOﬁ noa pyKoBOACTBOM OJHOI'O JIMIA, JIOXKHUTCA Ha BCECX
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4JieHOB Irpymnnbl. OJHAKO YrOJIOBHYIO OTBETCTBEHHOCTD 32 T€ I'PaldeXH, B KOTOPBIX
YJICHBI TPYIIIBI NPUHUMAJIN YYaCTUE CAMOCTOSATENBHO, OHU Oy1yT HECTU OTJIEIBHO
[7, c. 8].

HccenenoBanne noauepKUBaET BaXXKHOCTh y4€Ta CTPYKTYPhl OPraHU30BaHHBIX
IPECTYIHBIX TPYNI U POJIM UX YYACTHUKOB MPU ONPEJIEIECHUU YPOBHS YTrOJOBHON
OTBETCTBEHHOCTH. [IpH 3TOM, pasrpaHnueHre OTBETCTBEHHOCTH B 3aBUCUMOCTH OT
pOJIM B TPYMIIE CIPABEMINBO U COOTBETCTBYET IIPUHIMIIAM YTOJIOBHOI'O IIpaBa, I/ie
KKl YYaCTHUK NPECTYIUIEHUS! JIOJDKEH HECTH OTBETCTBEHHOCTh 3a CBOM
NEeNCTBUSA. DTOT MOJAX0] 0OecrieunBaeT 0ojiee CrpaBeIMBOE U COATaHCUPOBAHHOE
NPUMEHEHHUE YTOJIOBHOIO 3aKOHOJATENbCTBA B KOHTEKCTE Ipadekeil, CoBepIlIaeMbIX
OpraHu30BaHHBIMHU Tpyrmamiu [9, c. 146].

U, HakoHel, BBIICISIOT BTOPOU 0000 KBATU(DPUITMPOBAHHBIN MPU3HAK — 3TO
rpabEx, COBEPIIEHHBIN B 0CO00 KPYITHOM pa3Mepe.

Kaxk Obu10 OTMEYEHO BBILIE, B COOTBETCTBUM C I1. 4 CT. 158 YK P®, «kpynHbIM
pa3MepoM NPU3HAETCS CTOMMOCTh MMYLIECTBA, NPEBBIIIAONIAS JBECTH MATHIECAT
TBICAY PyOJIeH, a 0c000 KPYMHBIM - OJAWH MHJUTHOH pyoOsieii» [38]. YcranoBnenue
pasmepa yKpaJeHHOIO OCHOBBIBAETCA HA €r0 CTOMMOCTH B JI€Hb COBEPLICHHUS
OMACHOTO JesHUs, a yiepd omnpenensieTcss CTOMMOCTBIO HMYIIECTBAa B JCHb
IPUHSATHS PELICHUS O BO3MEILEHUH BPEIa HA MOMEHT UCIIOJHEHUS IPUTOBOPA.

Ecnu peub uper o kBanudukauuu rpadeka OpraHM30BAaHHOW TPYMIbI 1O
NPU3HAKY «B 0CO00 KPYIMHOM pa3Mepe», TO BaKHO OTMETUTh, YTO TaKOW paszmep
CKJIaJpIBaeTCsI M3 OOIIEl CTOMMOCTM TOXHMIIEHHOTO BCEMH YYaCTHUKAMHU

IPECTYITHOU T'PYIIIIBL.
3.2 PasrpannyeHue rpadexa U MHbIX COCTABOB XMILEHUIt
B mnacrosmee Bpems npu kBanudukanuu rpadexka HauOosee CIO0XKHOM

SABJIACTCA HpO6HCMa OTTPAHUYCHUA rpa6e>1<a OT HHBIX COCTaBOB HpGCTYHJIGHI/If/'I

(Kpa)KI/I, MOIICHHUYCCTBA, IMPUCBOCHUA WJIHN PACTpPATHI, p336051, BBIMOT'aTCJILCTBA,
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XHIIEHUS MTPEIMETOB, UMEIOIIHUX 0CO0YI0 IICHHOCTh, IPUIMHEHHS HMYIIIECTBEHHOTO
ymep0a myreM oOMaHa WK 3JI0ynoTpedieHus foBepueM u ap.) [46, ¢. 117].

[IpencTtaBuM CpaBHUTENBHYIO XapaKTEPUCTUKY Trpabexa C yKa3aHHBIMH
OTJENbHBIMHU COCTaBaMU MPECTYIICHUH.

Paccmotpum paznmuus mexay rpadexom (ct. 161 YK P®) u kpaxeii (cT. 158
YK P®) B 3akoHOonaTenscTe PO.

OTtrpannueHue rpabexa OT KpaXd B paMKax YrOJIOBHOTO IpaBa
NpPECTaBIsIET COOOW CYIIECTBEHHBIM acleKT B KBaIM(UKALMM NPECTYIUICHUH,
CBSI3aHHBIX C MOXHUIIEHUEM 4y>KOro umyniectBa. Cieayer OTMETUTh, YTO JAHHBIC
NPECTYIUIEHUS JEMOHCTPUPYIOT 3aMETHBIE 00IIME YEPThl HA YPOBHE OOBEKTUBHBIX
NPU3HAKOB, TAKUX KaK O0BEKT (MMYILECTBO), IPEIAMET (€ro MOXUILEHNE) U MOMEHT
3aBEepIICHUS TMPECTYIJIeHUs (KOrJa BHUHOBHOE JHIIO IMOJy4aeT BO3MOXXHOCTh
pacropsKaThCsl MOXUIEHHBIM UMYIIecTBOM) [53, c. 446].

[Tpu pa3rpaHuveHUN 3TUX COCTAaBOB 0COO0E BHUMaHHUE YACNAETCS CIOCco0y,
KOTOPBIM MpecTyIIeHHe ObLI0 coBeplIeHO. B ciayyae kpaxu crocod BBITOTHEHUS
XapaKkTepu3yeTcs Kak TallHbI|, B TO BpeMsl Kak rpadexk XapaKTepu3yeTcs OTKPhIThIM
crocoboM. JleHCTBUTENBHO, PU Kpa)ke€ MUMYIIECTBO M3bIMAETCsl HE3aMETHO, 0e3
y4acTHsl WIH JlaXKe BeloMa Biajeiblia umyniecTBa. B ciaydae rpaGexa BUHOBHOE
AMLIO MyOJIMYHO U OECLEpEMOHHO 3aXBaTbIBA€T HMMYLIECTBO, WIHOPUPYS
BO3PKEHUS YIIOJTHOMOUYEHHBIX JIUII.

OpHaKo MpH OlLEHKE Pa3IuIii MEXIY TaWHBIM M OTKPBITHIM CrlocoOaMu He
CIIeZlyeT YIyCcKaTh W3 BHAY CYOBEKTHBHOE BOCIpHUSATHE BHHOBHOrO. Hampumep,
Kpaky MOXKHO KBaJHU(PHUIIMPOBATh KaK TailHOE XMIEHHE UYY>KOIO0 MMYIIECTBA HE
TOJBKO B CIy4asX, KOIrJa OHa OOBEKTUBHO COBEPIIAETCS B OTCYTCTBHUE
COOCTBEHHMKA WJIM TPEThUX JIMI, HO M KOT/Ia BUHOBHOE JIULO CYUTAET, YTO OHA
COBEpIIaeTCs TalHO, Ja)Xe €CId NPUCYTCTBYIOT TPETbH JIMIA, KOTOpbIE HE
pPacKpbIBalOT CBOETO MPUCYTCTBUS M HE MBITAIOTCS MOMEUIaThb COBEPILICHUIO
PECTYIIEHUSI.

Kpome TOro, Ba)XHO OTMETUTb, YTO €CTh CiIy4aHW, KOIJa IMOXMILIEHUE,

COBCPIICHHOC B IIPUCYTCTBUU CcOOCTBEHHHUKA HJIH TPETbUX JIML, HC MOXCT OBITH
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KBIM(PUIIMPOBAHO Kak rpabex, a ckopee Kak kpaka. Hampumep, korja XuiieHue
COBEPIIAETCS B MPUCYTCTBUU JIUL, KOTOPbIE HE OCO3HAIOT MPOTHUBOIPABHOCTH
NEICTBUH, WU B IPUCYTCTBUU TPETHUX JIULI, KOTOPbIE, 10 MHEHUIO BUHOBHOT'O, HE
OyAyT mpennpuHUMATh MEPHI JIJIsl MPOTHUBOJACHCTBUS XUILEHUIO, HATIPUMED, U3-32a
CEMEMHBIX CBSI3€M C BHHOBHBIM.

OTOT aHaJIN3 CIIOCOOOB U CYOBEKTUBHOIO BOCIPUATHS CIIOCO0a COBEPIICHUS
IPECTYIJIEHUS MO3BOJSET YTOUHUTh KBATU(PUKALUIO IPECTYIUIEHUH U ONPEEIUTb,
CIelyeT JM paccMaTpuBaTh UX Kak TpabexX WM KPaxy B COOTBETCTBUU C
YT OJIOBHBIM 3aKOHOJATEIHCTBOM.

PaccmoTpum  paznuums  Mexay TrpaOexoM U MOUIEHHUYECTBOM B
3aKoHoaTeIsLCcTBE PD.

Tak, momenanyectBo (cT. 159 YK P®) cBsizaHo ¢ ucnonb3oBaHueM oOMaHa
U JIOXKHBIX TNPEACTaBICHUM, B TO Bpems Kak rpadéx (cr. 161 YK P®) cBs3an c
OTPBITBIM XHUIIECHUEM YYXOr0 HMyIIecTBa. MOIIEHHUYECTBO HAINPABIECHO Ha
NOJTy4YeHUE UMYILECTBA WU ICHET Yyepe3 0OMaH, TOria Kak Iellb rpabeka — mpsimoe
OTKpBITOE MpUCBOEHHE MMyllecTBa. Hakasanue A MolieHHHMYECTBa U rpabexa
pasnuyaercs 10 CTENEHH CEPhE3HOCTH M CTOMMOCTH IOXUIEHHOT0 UMYIIIECTBA. 3a
MOIIIEHHUYECTBO TMPEAYCMOTPEHO OoJiee MITKOe HaKa3aHWE [0 CPaBHEHUIO C
rpabexoM, OCOOEHHO €CJM CTOMMOCTh MOXHUIIIEHHOTO HMMYIIECTBa HEBBICOKA.
JI.B. BonommH Takke BEpHO 3aMeyaeT, 4YTO «rpabex OT MOIIEHHUYECTBA
OTJIMYAETCsl TaKKe U IO MPEAMETY: MPEIMETOM MOIIEHHUYECTBA MOTYT OBITh HE
TOJIBKO Pa3JIMYHbIE BUJbI UYXKOr0 UMYILECTBA, HO M IPABO Ha UMyIecTBO. UTo ke
Kacaercsa rpadexa, TO B pacCMaTpUBAEMOM CIIy4ae IMPEIMETOM MOXKET BBICTYNATh
TONBKO UYXKO€ HWMYIIECTBO, TIOCKOJbKY TIpaldeX HOCUT HCKIIOUYUTEIHHO
peaIMeTHBIN XapakTep» [6, c. 162].

Takum oOpa3om, NMpu MOILIEHHUYECTBE MPECTYMHUK JEUCTBYET C IIEJIBIO
oOMaHa JIpyroi CTOPOHBI, YTOOBI MOIYYUTh UMYIIECTBO WIH J€HbIU. DJIEMEHTOM
MOIIIEHHUYECTBA SIBIISIETCA TpeIHaMepeHHbI oOmaH. B To ke Bpemsi rpadéx

mpcaAcCTaBJIACT coboit OTKPBITOC HC3AKOHHOC 3aBJIAICHNC UMYIIICCTBOM 0e3 coriacus
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Blajaeiblla, O€3 WCIONb30BaHMsA oOOMaHa WM MolleHHW4YecTBa. [ 'pabex
OCHOBBIBaeTCs Ha (PU3MYECKOM OThEME UMYIIIECTBA.

Jlanmee paccMOTpHUM pa3Iudusi MEXy TpadeKoM U MPUCBOCHUEM U pacTpaToi
(ct. 160 YK PO) B 3akoHoaaTenscTtBe PO. Cnegyer OTMETUTD, YTO TPUCBOCHUE WITU
pactpata B cooTBeTcTBHH €O CT. 160 YK PO nmpencrasiisier co00ii XUIIEHHE TyKOT0
UMYIIECTBA, BBEPEHHOT'O BHHOBHOMY.

['pabexx — 3TO mpecTymieHue, KOTOPOE BKIKOYAET HACUIUE WIH Yrpo3y
HACWJIMEM TIPU 3aBJIAJICHUU YY>KUM HMYIIECTBOM, B TO BpeMs Kak MPHUCBOCHHUE U
pacTpara CBsi3aHbl C HE3aKOHHBIM 3aBJIAJICHUEM HUMYILECTBOM 0€3 MpPUMEHEHUs
¢du3znueckoil CWIIbl WM Yrpo3bl HacwiveM. PacTpara, Kpome TOro, yaiie BCEro
CBsI3aHA C 37I0yNOTPeOICHIEM JOBEPUEM WIIH JOHKHOCTHBIMU TTOTHOMOYHSIMH.

Hawnbonee quckycCHOHHBIM BOMPOCOM CPEJIU MCCIIeIOBATENIeH U B Cye0HOM
IPAKTUKE BBICTYMAET BOIIPOC pa3rpaHUUEHUs MKy rpadexom u pazdoem (ct. 162
YK PO) [8, c. 327].

Tak, pa3z0oii BriIOWaeT B ce0s HACWIBCTBEHHOE BO3JCHCTBHE HA
norepnesmiero. Ilens pa3bost — Qu3mueckoe 3aBlaJeHUE HMYIIECTBOM C
npUMEHEHUEM Hacwius uiau yrpo3. To ecTh pa3doi B 00sS3aTENHHOM MOPSIIKE
CBA3aH C MPUMEHEHHWEM HACWIHUA WIM YIpo3bl HACHJIMEM B IEIsIX OTheMa
umyiectBa. OH OOBIYHO SBJISIETCS] HACUJIBCTBEHHBIM JIEUCTBHEM.

B To e Bpemsi, paccmaTpuBas rpad&x, 3aKOHOIATENb TAK)KE YITIOMHHAET PO
HACWJILCTBEHHBIM XapakTep NaHHOTO TPECTyIUIeHUs. B CBS3M ¢ 3TUM 3a4acTyro
BO3HUKAIOT CIIOPHBIE MOMEHTHI C KBaJTU(PHUKAIIUEH TOTO WU MHOTO MPECTYIICHHS
[13, c. 202].

B wactHOCTH, pa3zrpaHuueHre MEXIy HACHIHCTBEHHBIM Tpa0dekKoM (TI. «T»
9.2 cr. 161 YK P®) u pa3doem (ct. 162 YK P®) mpencrabiser co6oil BaxKHYIO
3aady B yrojsoBHoM npase Poccun [19, c. 30]. O6a 3Tux npecTyrieH st CBSI3aHbI C
HACWJIbCTBEHHBIM 3aBJAJICHHEM HMMYIIECTBA W TPEJCTABISIOT COOOW Cepbhe3HbIe
oOmrecTBeHHble omacHocTU. OnHako wux auddepenumanus Oaszupyercss Ha

HHTCHCUBHOCTHU IMMPUMCHACMOI'O HACUJINA, 4 TAKIKC XApPAaKTCPC YIp0o3, B CHIIYy 4YCTro
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BO3HUKAIOT 3HAYMTEIIBHBIC TPYJHOCTH B WX Pa3rPaHUYCHUU B MPAKTHUKE CYJ0B U
cynebnbIx uccnenoBanusx [10, c. 112].

Pa36oii, cornacHo cratee 162 YK PO, npencrasnsier coboli HamajeHue B
HESIX XUIICHUS YYXOT0 HMYIIECTBa, COBEPIICHHOE C MPUMEHEHUEM HACHIIHS,
OITACHOT'O JIJIS )KW3HU WM 37]0POBBS, TNOO C YyrPO30i MPUMEHEHHS TAKOTO HACHITHS
[38]. D10 mpecrymuieHne cumraercs HamOoJIee OMACHBIM W aTaKyeT cpa3y JBa
00BEKTa - UMYIIIECTBO U IMYHOCTH MOTEPIIEBIIIETO, TIO/IBEPrasi MOTEPIIEBIIETO PUCKY
TUTSE )KU3HU U 37I0POBBSI.

CpaBHuBasi pa300ii ¢ HACHJILCTBEHHBIM TPAOEKOM, CIIEyeT OTMETHTh, UTO
rpabex Taxke BKIIOYAET B ceOst (haKTOp HACHIIHS, HO €T0 HHTEHCHUBHOCTh OOBIYHO
HUXE, YEM B ciydae pazoosi.

[Tox HacWIMEM, HE TIPEICTABIISIONINM OMTACHOCTH JIJISl JKU3HU WIIH 37]0POBBS,
KOTOpPOE HCIIONB3YETCS B Tpadeke, MOKHO TTOHUMATh (PU3NUYECKHE BO3ICUCTBUS,
Takhe Kak moOou, a TaKkXke APYrue ACUCTBUS, KOTOPHIE CBSI3aHBI C MPUIMHEHUEM
noreprieBmieMy (U3NIECKON OONMM WIM OrpaHMYCHHEM €ro CBOOOIBI, TaKUE Kak
CBS3BIBAHUE PYK, MPUMEHEHHWE HAPYyYHUKOB, WA OCTABICHHE B 3aKPBITOM
MOMEIIICHUH.

Hacwume cantaercst onacHBIM IS )KU3HHU WU 37J0POBbSI, €CJIM OHO BBI3BIBACT
TSOKKUE WM CpPEAHEH TSHKECTH TMOBPEKACHHS 3/I0pOBBIO, a TaKXKe JIETKHE
TIOBPEKICHUS, KOTOPHIE BBI3BIBAIOT KPATKOBPEMEHHOE PACCTPOMCTBO 370POBBSI.
Jlaske yrpo3a CoBEpIIIEHHUS TAKOTO0 HACKIIHS MOYKET PAcCCMaTPUBATHCS Kak pa30oid.

Taxum oOpazom, i pa3rpaHUUEHUs] HACWIBCTBEHHOT'O Trpabexa u paz0os
HEOOXOIMMO YYUTHIBATh MHTCHCUBHOCTh M XapakTep HACWJIUS, a TaKXKe yrpos,
NPUMEHSIEMBIX B KaXKIOM KOHKPETHOM Ciydae. JTO Ba)XXHOE€ OOCTOSTEILCTBO,
KOTOpOE BIUSET Ha KBATH(PHUKAIINIO TTPECTYIICHUSI U ONPEACIICHIE HaKa3aHUs JIJIs
PECTYITHUKA.

Taxke pasHuily oOpasyeT MOMEHT OKOHYAaHHS pacCMaTPHUBACMBIX
NPECTYIUICHUH, TTOCKOJIBKY Ipadek OKOHYEH ¢ MOMEHTA 3aBJIaJICHUS] UMYIIECTBOM

" ITOJIYYCHUA BO3MOKHOCTH PACITIOPAKATHCA UM, d pa3601”4 — C MOMCHTAa HallaJICHHA.
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PaccMmoTpum paznuuust Mexay rpadexoM U BbIMOrarenbctBoM (cT. 163 YK
P®) B 3akononarenscTBe PO.

Tax, BBIMOraTenbCTBO BKJIIOUAET Yrpo3y NPUMEHEHUS] HACUIINS WIH Bpeaa ¢
LENbI0 NOJYYEHHUS] UIMYIIECTBA WM JIPYTUX BBITOJ, HO HE 00S3aTEIbHO BKIIOYAET
(akTHUeCKOE HACHIIHE.

To ectp oOCHOBHOE pa3inyue MEXIy TIpadeKoM M BBIMOTraTelbCTBOM
3aKII0YaeTcsl B CHoco0e W XapakTepe Hacwius. ['pabex BriIoyaeT B ceds
(pu3nyeckoe HaCUIME WK €ro YIpo3y C LIEIbI0 OTHATHS UMYILECTBA, B TO BpEMs Kak
BBIMOI'aTEJIbCTBO IPEIONAraeT yrpo3y HacWiusg Win Bpeaa 0e3 HeoOXOAMMOCTH
(akTtuueckoro ¢Qusmueckoro Hacuiug. OO0a NpecTyIUIEHUs Haka3yeMbl B
COOTBETCTBUM C 3aKOHOM, HO KBajgu(uKalus OydeT 3aBUCETh OT KOHKPETHBIX
00CTOSITENBCTB JI€JIa U XapaKTepa yrpos.

1O.B. [llankapuHa 0TMEYAET, UTO «B XOZE COBEPIICHUS] 0OOUX MPECTYIICHUN
MOTYT  BBIABUTAaTbCA  TpeOOBaHMS O Iepenade uMmyllecrBa.  Pa3Huna
paccMaTpUBAaEMbIX COCTABOB 3AKJIKOYAETCS B CIEAYIOLIEM: IPU rpadeke Hacuive
BCET'/1a HEOMACHO JJIS )KU3HU WJIU 3/10POBbsl, a IPU BBIMOTaTEIbCTBE HACUINE MOXKET
OBITh U OMACHBIM, HE ONACHBIM; IpU rpadexe yMbICesl BAHOBHOTO HAIpaBlieH Ha
II0JIy4E€HHME UMYIIIECTBA B MOMEHT HallaJeHUs, B TO BpEeMsI KaK [P BEIMOTaTEIbCTBE
BUHOBHBIN HaMEpEH MOJIYyYUTh UMYILECTBO B OyyllleM; PEAMET BBIMOIaTEIbCTBA
mvpe, 4em npeaMeT rpadexa, B HEro moMMMO UMYIIECTBA BKIIIOYAETCS U IIPaBO HA
umytiectso» [54, c. 229].

B kadectBe mnpumepa BBIMOTaTelIbCTBA MOXKHO IPUBECTH IMPUTOBOP B
orHomieHuu II. «Cynom ycrtaHoBieHo, uto Il., »emas 3aBianeTh JEHEKHBIMU
cpeactBamu E., yrpoxas mnocieqHeMy paclnpOCTPaHUTh HUMEIOLIUECS y HEro
nopoyame E. cBeleHUs O TOM, YTO MOCJIEIHHA BCTYNWJI B IOJIOBYIO CBS3b C
HECOBEpPIIICHHOJIETHEN A., a TakKe NMPUMEHEHHEM HacWius, MOTpedoBall OT HEro
nepeaayr eMmy JeHEKHbIX cpenactB B cymme 20000 pyOnei, B moaTBep)kKacHUE
cBoero TpedoBanus HaHec ynap E. B uentocTs, mpuunHuB pusndeckyro 60ib. [Tocne

toro kak E. cornmacuics ¢ tpeboBanusimu, I1. ¢ mecra npectyrieHust 46 CKpbUICS.
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JI. Tpu3HaH BUHOBHBIM B COBEPILICHUM MPECTYIUICHUS, TPETYCMOTPEHHOIO I1. «B)
4. 2 c1. 163 YK PD» [41].

Pasnuiy Mexay rpaOexoM M BBIMOTaTE€IbCTBOM MOXKHO HILTIOCTPUPYET
cnenytonuii mpumep. «T. B mudre, yrpoxas IpuMEHEHUEM HacWIHs, TpeOOBal OT
K. menexHbIx cpencts, ogHako y K. TEHEKHBIX CPECTB HE OKA3aJIOCh, 1., HE CyMeEB
3aBJIAJICTh JEHEKHBIMU CPEACTBAMU IO MPUINHE UX OTCYTCTBUS, BBINIET U3 JTU(TA.
Opranamu paccienoBanus aerctBus T. ObuTu kKBanmuduimpoBansl 1o cT. 163 YK
P® kak BbiMorarenscTtBo. OJHAKO Ccyn mnepekBavuIMpoBan naedcTBus T. Ha
NOKYIIIEHHE Ha Tpabex, ykas3as, uto TpeboBanue T. o mepenaye IEHEKHBIX CPEICTB
MOJIpa3yMeBaJIO MOJIYyYEHUE JEHEKHBIX CPEJCTB B 3TOT MOMEHT, a HE B OyAylIeM»
[42].

Paccmorpum  paznuuus MexAy TpadexoM U XUILIEHHEM MPEIMETOB,
UMEIOIINX 0c00Yt0 1IeHHOCTH (cT. 164 YK P®D), B 3akoHOoaTenbcTBE PO.

XullleHue NpeIMETOB, UMEIOIIUX 0COOYIO IEHHOCTh, CBA3aHO C HE3aKOHHBIM
IPUCBOCHUEM IICHHBIX O0BEKTOB.

B cnydae xuiieHus npeamMeToB, UMEIOIMIUX OCOOYI0 IIEHHOCTh, O0BEKTOM
NENCTBUS SIBIIAIOTCA KOHKPETHBIE IIEHHBIE MPEIMETHI, KaK yKa3aHo B craThe 158.1
YK PO.

OcHOBHOE paznuuure Mexay rpadeKoM U XHUIIIEHUEM MPEIMETOB, UMEIOIINX
0CcO0YyI0 IIEHHOCTb, 3aKJIIOYAeTCs B TOM, YTO I'pa0deX CBsI3aH C HACWJIbCTBEHHBIM
MOXUIIIEHUEM UMYIIECTBA ¢ MPUMEHEHUEM (U3WYECKOW CHUJIBI WJIM YI'PO3bI, B TO
BpeMsI KaK XUIIEHUE MPEIMETOB, UMEIOIINX 0COOYIO IIEHHOCTh, OMUCHIBAIOT Cydau
HE3aKOHHOT'O 3aBJIaJICHUS] UIMYIIECTBOM 0e3 (PU3NIECKOM YTPO3BI.

B ciydae xuieHnus mpeIMeToB, MMEIOIINX 0COOYIO IEHHOCTh, YUUTHIBACTCS
uX ocobas IIEHHOCTh W YyCTaHaBIMBaeTcs Oosee cTporas  yrojoBHas
OTBETCTBEHHOCTb.

PaccmoTpum paznuuns Mexay rpabexoM U MPUIMHEHUEM UMYIIECTBEHHOTO
yiepba myrem obmaHa wiM 3i0ynorpedienuem aosepueM (cr. 165 YK PD), B

3aKoHoIaTeIsLCTBE PD.
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['pabexx mpencraBisieT coOOW HACWIBCTBEHHOE TIOXMIIEHHE YYXKOTO
UMYIIECTBA. DTO TMPECTYIUICHUE XapaKTepHU3yeTcs NMPUMCHEHHUEM HACHUIUS WU
yrpo3bl HACWINEM, KOTOPOE MOXKET OBITh OIMACHBIM ISl JKU3HH WA 3J0POBBS
noreprieBmiero. ['pabex CBs3aH ¢ HACWIBCTBEHHBIM JIMIIIEHUEM COOCTBEHHOCTH Yy
MIOTEPIICBIIETO.

[IpyunHeHre  UMyIIECTBEHHOro  ymepba  myreM  oOMaHa  WIH
37I0yMOTPEOSICHUST TOBEPUEM — TaKXKEe HMYIIECTBEHHOE MPECTYIUIEHUE, HO OHO
XapakTepu3yeTcs OOMaHOM WM 3JI0yMOTPEOJICHHEM JTOBEpHUEM, a HE HACHIHEM.
[IpecTynHUK HCIIONB3yeT OOMaH, JIOKHBIC TPEACTABICHUS WU 3JI0YMOTpPEOIIsIeT
JIOBEpUEM TIOTEPIIEBIIETO, YTOOBI 3aBJIAJETh €ro MMylnecTBoM. Ilpm sToM HeT
(U3HYECKOr0 HACHIINS WM YTPO3bl HACKIIHS, KOTOPBIC XapaKTEePHBI JIJIs Tpadexka.

Jis  ycmemrHoro  OTTpaHWYeHHs Tpabeka OT CMEXKHBIX COCTaBOB
PECTYIUICHUI HEOOXOAMMO aHATHM3UPOBATh KOHKPETHBIE 00CTOATEIHLCTBA KaXK0TO
CIydasi ¥ YYUTHIBaTh HAJIMYUE WM OTCYTCTBHE DJIEMEHTA OTKPBITOTO XapakTepa
NPECTYIUICHUS, HACWIIHS WA JPYTUX KITFOYEBBIX MTPU3HAKOB KaXI0T'0 COCTaBA.

OTO TMOMOXET CyneOHOM CHCTeME€ U TPAaBOOXPAHUTEIBHBIM OpraHaM
paznuyaTh OSTH TMPECTYIUICHWsT W Ha3HayaTh CIPaBEIJIMBbIE HaKa3aHWUsS B
COOTBETCTBHUH C 3aKOHOM.

B nienom, monnmanmne 00beKTUBHBIX U CyOBEKTUBHBIX TIPU3HAKOB rpabexa, a
TaK)Ke TMPaBUILHOE OTTPAHMYCHHUE JTOTO COCTaBa OT CMEXKHBIX IMPECTYILICHUH,

SIBIISIFOTCST BAXKHBIMU aCIIEKTaMU B 00€CIIEYCHUH CIIpaBCAJIMBOCTH B ITPABOCYIHUU.

3.3 KoHkypeHIUsI YroJIOBHO-NPABOBBLIX HOPM NpH KBaJTUPUKAIHN

rpade:xa

KonkypeHius yrojaoBHO-TIPaBOBBIX HOPM O3HAYa€T, 4TO OJIHO M TO XK€
NEUCTBHE WM COOBITHE MOJKET IIOAMAanaTh MHOJ HECKOJBKO CTaTed YTOJIOBHOI'O
konekca Poccuiickont denepannmu.

Paccmorpenne kBamudukamuu Tpadexka B KOHTEKCTE KOHKYPEHIIMHU

YTOJIOBHO-TIPABOBBIX HOPM MPEJCTABISET COOOM CIIONKHBIM U BaXKHBIA aCTEKT
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yrOJIOBHOT'O 3aKOHOJATENhCTBA. Tak, B MpollecCce pacciieloBaHUus U CyAeOHOro
pa3OuparenbcTBa BO3HUKAIOT CIydau, KOrJa HapylIeHHE MOXKET OJHOBPEMEHHO
NOANaAaTh IO HECKOJIBKO CTaTed YTOIOBHOTO Koaekca Poccuiickon ®enepanun
(YK P®), u cyny HE0OXOAMMO ONPEEIUTh, KaKas CTaThs Oy/1eT IPUOPUTETHOU ISt
KBTH(DUKAIINY TTPECTYIUICHUS U HA3HAUYCHUS HaKa3aHMUS.

KoHKypeHIusi yroJioBHO-IPABOBBIX HOPM BO3HHMKAET, KOT/a OAHO U TO XKeE
MIPOTUBOIIPABHOE JECIHUE MOXKET COOTBETCTBOBATH HECKOJBLKHMM CTaThiM YK PO
oJlHOBpeMeHHO. Hampumep, 3T0 MOXKET NMPOM30HTH NMpU COBEPIICHUU Tpadexa,
Korjga B paMKax OJHOTO W TOTrO € JEHCTBUS NPUCYTCTBYET HE TOJIBKO
HACWJIbCTBEHHOE JIMIIIEHHE COOCTBEHHOCTH, HO TaKXe Apyrue oOCTOSTENbCTBA,
KOTOpPBbIE MOTJIM Obl OXBATHIBATHCS APYTUMH CTaThIMH. B Takux cuTyanusix cymy
HEOOXOUMO MPUHSITH PELICHUE O MPUOPUTETHOCTH, HMCXOJs U3 KOHKPETHBIX
00CTOSITENBCTB JIENa.

Kax ObUTO OTMEUEHO BBIIIE, 3a9aCTYIO0 BO3HUKAIOT MPOOJIEMHBIE CUTYAIH B
PaBONPUMEHHUTEIILHOM MpaKkTHKEe B TOM Ciy4yae, KOrja Kpaxa IepepacTaeT B
rpadex.

Kak ormeuaer P.E. XapuH, «Bompoc o nepepacTaHu TAMHOTO XUIICHHS B
OTKPBIThIE BOZHUKAET JIUIIb B TE€X CIIy4asiX, KOrja JEHCTBHS, HAYaThle KaK Kpaxa,
€lI€ HE 3aKOHYEHbI, TO €CTh BUHOBHBIM €LIE€ HE 3aBJIaJie]l MMYLIECTBOM M HE
MOJIYYUJI PeaibHON BO3MOKHOCTH BOCHOJB30BATHCS UM (WJIM PACHIOPSAUTHLCS) 1O
CBOEMY YCMOTpeHHI0. B 1aHHOM ciydae cleayeT y4uThIBaTh, 4YTO Tpadex
NPU3HAETCS OKOHYEHHBIM C MOMEHTa 3aBJaJICHUS UYYXUM HUMYIIECTBOM U
MOJIYYEHUSI BO3MOXKHOCTH PACIHOpSIKATbCsl KM 1O CBOEMY YCMOTPEHHUIO»
[52, c. 226].

[IpuBeném mnpumep, TA€ MPECTYNHUK IUIAHUPOBAT OCYIIECTBUTH KPAXKY,
OJTHAKO B pe3yjbTaTe OBLI 3aMeyeH, TOCJe Yero ero JAesHUE MOKHO
KBTU(PUITMPOBATH TOJIBKO KaK rpadbex.

«K. JIMM.ITIT B nepuoxn Bpemenu ¢ 12 gacoB 37 MunyT no 12 yacos
40 MUHYT TIpUIIEN B Mara3uH <JJaHHbIE WU3bSTHI> PACHOJOXKEHHBIH B <ajpec>, ¢

L[EJIBI0O TTIOCMOTPETh TOBAP COBMECTHO CO CBOEU COXUTENbHULECH Y. Haxomsce B
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TOproBoM 3ajie, K. mogoien k cremiaxy, rje Ha Belajake Obljia BRIBEIIIEHA MY>KCKast
onexnaa. liMest yMbIcell Ha XUIIEHUE Yy)KOI0 UMYIIECTBA - OJHON MY»KCKOU KYPTKH,
C LIEJIBI0 peATM3allMd BO3HUKIIErO MPECTYIHOro yMbicia, K., BOCIIONIb30BaBIINCH
TE€M, YTO 3a €ro MPECTYIHBIMU JEHCTBUAMH HHUKTO HE HaOIIOJaeT, MyTeM
CBOOOJTHOTO JIOCTyMa TaWHO TIOXHUTHJI MYXKCKYIO KYypTKy, YEpHOrO IIBETa,
croumocthio 2500 pyOne#, mpunamiexamyro WII B., xotopyro momoxun B
HaXOJUBIIMNCA IIPU HEM IOJMATUICHOBBIM IMaker. B mnpomgomkeHun CcBoOero
IpECTynHOro ymsicia, K. HampaBwics B CTOPOHY BbIXOJA M3 Mara3uHa MUHYS
KacCOBYIO 30HY M He oruiaTuB ToBap. OnHako oH Obul octaHoBieH B.H., koropas
JEMOHCTPUPYSI MYCTYIO BEIIAJIKY, HA KOTOPOW BHCeNa KypTKa, norpedosaina ot K.
BEPHYTh IOXUIICHHBIN TOBAp, HAXOASAUIMICS B MAKETE, U3 KOTOPOTrO BHUIHENACH
yacTh KypTkH. K., 0CO3HaBas1, 4TO €ro NpOTUBONPABHBIE ICUCTBUS CTAIA OYEBUIHBI
7. COTPYIHMKA Mara3nHa, MMes YMBICEI Ha OTKPBITOE€ XHUIICHHE YYXKOro
VMYILECTBA, BBIIEYKA3aHHON KYPTKH, C LEIBI0 PEATM3AlUU CBOETO MPECTYIHOTO
yMBICTIa, OCO3HABast OOIIECTBEHHYIO OMACHOCTh MPOTHBOMPABHBIN XapaKTep CBOUX
NEHUCTBUN, TpenBHIA HEU30EKHOCTh HACTYIUICHUS OOIIECTBEHHO OMACHBIX
MOCJICJICTBUN B BUIC MPUUMHEHUSI MaTePUAIBHOTO yIiepOa COOCTBEHHUKY U Kelast
UX HACTYIUICHHMsI, JEHCTBYS OTKPBITO, M3 KOPBICTHBIX MOOYXIAEHUMN, UTHOPUPYS
npocbkObl B. OCTaHOBUTBHCS U BEPHYTh MOXMIIEHHOE MMYIIECTBO, MPOAOIIKAs
yAEP>KUBATh MOXUILIEHHOE UMYIIIECTBO B pyKaX, BbIOEkKal U3 TOMEIIEHUs Mara3uHa
Ha YJIUIYy U C MECTa MPOUCIIECTBUSL CKPBUICS, PACIOPSAIUBIINCH B MOCIEIYIOIIEM
MOXUIICHHBIM MMYILIECTBOM IO CBOEMY YCMOTPEHHIO. B pe3ynbpTare npecTymnHbixX
neiictuit K. UI1 B. 6pu1 nmpuunHen matepuanbabiii yiep6. Cyn npuroBopuin K.
PU3HATH BUHOBHBIM B COBEPIICHUM MPECTYIUICHUS], MPETyCMOTpEHHOro cT. 161
4. 1 YK P® u nHazHauuth emy Haka3zanue B Buje | (ogHoro) roga 4 (4erbipex)
MECSIIIEB JIMIICHHsT CBOOOIBI» [45].

Kak Obu10 OTME4YeHO BbINIE, OOJNBIIOE YHCIO BOMPOCOB BO3HUKAET MPU
pasrpaHUYeHUH TaKUX MPECTYIUICHUH, Kak rpabéx u paz0oii, Tak kak 00e Hopmbl

XUOICHUA MOI'YyT OBITH CBSI3aHBEI C MMPUMCHCHUCM HACUIINA W COBCPIIANOTCA B
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oTKphITOU (hopme. IIpu ATOM BaXKHBIM OTJIMYUEM BBICTYIIAE€T CTENEHb OMAaCHOCTH
IIPUMEHEHHOI0 HACWIHSL.

[Toxg Hacwirem, HE ONMACHBIM ISl KU3HU WIH 3J0POBbS (ITYHKT «T'» 4YacTu
BTOpoi crathu 161 YK P®D), cieqyer moHmMarh moOOM WM COBEPIIIEHUE WHBIX
HACUJIbCTBEHHBIX JIEHCTBUM, CBSI3aHHBIX C NPUUYUHEHUEM MOTEPHEBIIEMY
¢usnueckoit 601M MO0 C OrpaHUYCHHEM €ro CBOOOJBI (CBS3BIBAHHE PYK,
NpUMEHEHUE HAPYYHUKOB, OCTABIICHUE B 3aKPHITOM ITOMEIICHUH U JIP. ).

ITox Hacuiuem, omacHbBIM IS JKM3HU WK 310poBbs (cTaThs 162 YK P®D),
ClelyeT MOHUMAaTh TAaKO€ HACUJIUE, KOTOPOE MOBJIEKIO MPUYMHEHUE TSKKOrO M
CpellHEe! TSAXKECTU Bpella 3I0POBbIO MOTEPIEBIIET0, a TAKKE MPUUUHEHHUE JIETKOTO
BpeZa 370pPOBbIO, BBI3BABIIETO KPAaTKOBPEMEHHOE PACCTPOMCTBO 3J0POBbS WU
HE3HAUYUTENIBHYIO CTOMKYIO yTpaTy 0011el Tpya0CIOCOOHOCTH.

H.A. JlonameHko BBIAEHSET «IBE CaMOCTOATENbHbIE (OPMBI XHIIECHUS
YyKOr0 UMYIIECTBA:

— HEHACWJIbCTBEHHBIN rpabdek ¢ OTKPBHITHIM CIIOCOOOM U3bSATUS UMYIIECTBA

(4. 1 cT. 161 YK - ocHOBHOI1 cOocTaB);
— HACWJIBCTBEHHBIN I'palbexk, MpU KOTOPOM CIIOCOOOM U3BITUS UMYIECTBA
BBICTYIIA€T HACUJINE, HE OMACHOE JJIs )KU3HU WJIH 37I0pOBbs» [ 24, c. 88].

ITpu aTom H.B. UnmtomkuH oTMedaer, 94To «HaCHIBCTBEHHBIN I'pabexk clieayer
npeaycMoTpeth B ¢T. 162 YK P® u numenoBats ero pazcoem» [16, c. 36].

Tak, uccnenoBarens nojaraer, 4to «4. 1 ct. 162 YK P® nomkHa coaepxarthb
COCTaB pa300s, T.€. XMILECHUS Yy>KOT0 UMYIIECTBA, COBEPILICHHOT'O C MPUMEHEHUEM
HACWJIUS, HE OMACHOTO JJIs 5KU3HU U 3JI0POBbsI, INOO C yrpo30i MPUMEHEHHS TAKOTO
HACWJIUS;, a 4. 2 ATOM CTaTbM — pa300il ¢ HACUIIMEM, OMACHBIM JIJISl KU3HU WU
3JIOPOBBSI, WJIM C YIPO30i MPUMEHEHHS Takoro Hacwus» [16, ¢. 36].

IIpn sTom B coorBercTBuM ¢ Onpenenennem Koncrurynnonnoro Cyna PO
ot 23.07.2020 Ne 1936, 3akperuisis B rinaBe 21 YK Poccuiickoit denepannu cocTaBbl
NPECTYIUICHUH MPOTUB COOCTBEHHOCTH, 3aKOHO/ATENb OTHEC K HUM pa30oH, T.e.,
COTJIaCHO 4YacTH TepBoM ctaTtbu 162 manHoro Kojekca, HamajgeHue B IEIAX

XUHIICHUA 9Y)KOI'O HMYIICCTBA, COBCPIICHHOC C IIPUMCHCHNCM HACHIIM:A, OIIACHOI'O
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JUISL KU3HU WIM 370pOBbs, JMOO C yrpo30d MNPUMEHEHHUS TaKOro HaCHJIHS.
Huddepenuupys (ycuiinBasi) OTBETCTBEHHOCTh B YaCTH BTOPOW TOM K€ CTaThu 3a
pa300i, COBEPILICHHBIN T'PYIMION JIUI] MO MPEIBAPUTEIILHOMY CrOBOPY, a PaBHO C
MPUMEHEHUEM OPY>KHUS WIN MPEAMETOB, UCIIOJIb3YEMBIX B KAUECTBE OPYKHUsI, OH HE
BBIIIEN 3a MpeJeiabl CBOUX JUCKPELIMOHHBIX IMOJHOMOYHMH, a, HAMpPOTHUB, Yy4el
MOBBINICHHYIO OOIIECTBEHHYIO OMACHOCTh Pa300si BCIECACTBUE M3MEHEHHsI CIIoco0a
COBEPIIIEHUS ITOT'0 MPECTYIUIEHUSI U €ro CyOBhEeKTHOro coctaBa. [Ipu aToM dacTh
BTOpas ctatbu 162 YK Poccuiickoit degepanu — ¢ y4€TOM €€ MECTa B CUCTEME
YrOJIOBHO-TIPABOBOTO ~ PETYJIMPOBAHUS U 1O CMBICIY, TNpUJABaEMOMY €i
IPABONPUMEHUTEIBHON MPAaKTUKOM, — MpeAroaraer oleHKy JAesHus Kak paz0o0s
JUIIL JUIsl T€X COYYAaCTHUKOB, KTO MPUMEHWI (PU3HYECKOE WM TICUXUYECKOE
HacuUiaue JUOO BOCHOJB30BAJCA WM JJII XUIIEHUS 4YYKOTO HUMYIIECTBA, T.€.
oco3HaBasl (akT Hacwiusd U (akT TMocATaTeNbCTBA HE HAa OAUH OOBEKT
(cOOCTBEHHOCTB), a Ha JBa WIH Oojiee OOBEKTa YrOJOBHO-IPABOBOW OXpaHBI
(coOCTBEHHOCTh, KW3HB, 310poBbe) (Omnpenenenue Koncturynuonnoro Cyna
Poccuiickoit @enepanuu ot 11 ampens 2019 roga Ne 862-0 [32]).

CornacHo mnoctanoBieHuto Ilmenyma BepxoBHoro Cyna Poccuiickoit
®deneparuu ot 27 nexadbps 2002 roma Ne 29 «O cyneOHOM MpaKTHKE IO JeiaM O
Kpaxe, rpadexxe u pazdoey», eciu JUI0 YIPoXkKaJlo 3aBEJAOMO JJII HEr0 HErOJIHbIM
WM HE3apsHKEHHBIM OpYXKHEM JIMOO0 TpeaMeTaMu, UMHUTHPYIOIIMMU OpYXKHE,
HaIpUMEp MaKETOM IHUCTOJIETa, JEKOPATUBHBIM OPYKHEM, OPYKUEM-UTPYIIKON U
T.Il., HE HAMEpPEBasCh HCIIOIB30BaTh ATU NPEIMETHl JIi NPUUYMHEHHUS Bpela,
OMAacHOTO JJig >KU3HU WU 3J0pPOBbs, €ro ACHUCTBUS (IPU OTCYTCTBUU JIPYTUX
OTSTYAIOMIMX  OOCTOSITENBCTB, MPEIYCMOTPEHHBIX B KauyeCcTBE MPHU3HAKOB
NPECTYIUICHUSI) C  y4eTOM KOHKPETHBIX OOCTOATENbCTB  Jiefla  CIemyeT
KBAIM(PHUIIMPOBATh KaK pa300i, OTBETCTBEHHOCTh 3a KOTOPBIM MpeaycMOTpEeHa
yacThio nepBoit cratbu 162 YK Poccuiickoii @enepanuu, a B TOM cliydae, €ciu
MOTEPIEBIINNA TOHUMAJ, YTO €My YIPOXKAIOT HEroJHBIM WJIH He3apsKEHHBIM
OpYKHEM JIN0O MpeAMETaMu, UMUTUPYIOIIUMU OPYKHUE, IeTHUE KBATU(UIIUPYETCS

Kak rpadex (ab3al] 4eTBepThIi MyHKTa 23).
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Tem cambim mosioxenusi crareit 161 u 162 YK Poccuiickoit denepaunu
MO3BOJISIIOT pa3rpaHUYUTh rpabex W pa3zdoil, He mnpeamnoaras MNPOU3BOJIBHOM
KBasMpuKanuu coaesaaoro [33].

Emeé onHuM BOMPOCOM, CBA3aHHBIM C KOHKYPEHIIMEH YroJIOBHO-IIPABOBBIX
HOpPM, BBICTYIAeT KBajnudukamus rpabdexa, COBEPIIAEMOro TPyNIaMH JIMIl IO
peABaAPUTEIBHON JOTOBOPEHHOCTH.

[Toctanosnenue Ilnenyma BepxoBuoro Cyma P® ot 27.12.2002 Ne 29 (pen.
ot 15.12.2022) «O cyneOHON TpaKTHKE IO JejlaM O Kpaxke, rpadeke u pazdoex»
pPacKpbIBaET MPUHIUIIBI KBATU(PUKAIIMKA TPECTYIICHUH, COBEPIIAEMbIX IPYIaMu
JUL O MPEABAPUTEIBHOM JIOTOBOPEHHOCTH, M OIPEAEISIET, KaKhe JEHUCTBUS
COYYaCTHMKOB CrOBOpa MOT'YT OBITh MPU3HAHBI COUCTIOJHUTEIBCTBOM, a KaKhe —
NOCOOHUYECTBOM B COBEPIICHUU MPECTYILIICHUS.

Tak, B coorBerctBuu C 1. 10 IloctanoBnenus Ilnenyma BepxoBuoro Cyna
P® ot 27.12.2002 Ne 29 «O cyneOHOI MpakTHUKE IO AeliaM O Kpaxke, rpabexe u
paz0oe», «ucxoAs W3 cmbicaa 4yactd BTopod crateu 35 YK P® yronoBHas
OTBETCTBEHHOCTh 3a Kpaxy, rpabexk Wiu pa30oi, COBEPIICHHbIE TPYIIION JIUI O
pEeABAPUTEILHOMY CrOBOPY, HAcCTymaeT M B TeX clly4asX, KOIZa COIJIaCHO
IPEABAPUTEIBHON JOTOBOPEHHOCTH MEXKAY COYYACTHUKAMHU HEMOCPEICTBEHHOE
U3BSITUE UMYIIECTBA OCYIIECTBISET OAUH U3 HUX.

Ecnu npyrue ydacTHUKM B COOTBETCTBHU C paclpejelieHueM poJei
COBEpIIWJIM  COTJIACOBaHHBbIE  JICHCTBUS,  HalpaBJIE€HHbIE HAa  OKazaHHUeE
HEIMOCPEACTBEHHOT'O COJACHCTBUS MCIOJHUTENIIO B COBEPUICHUM MPECTYIUICHUS
(Hampumep, JUI0 HE MPOHUKAIO B JKWIUILE, HO YYaCTBOBAJIO BO B3JIOME JIBEPEil,
3allOpOB, PEIIETOK, [0 3apaHee COCTOSIBIICHCS JOTOBOPEHHOCTU BBIBO3HIIO
MNOXMILIEHHOE, TMOJCTPAaXOBBIBAJIO JPYTHUX COYYACTHUKOB OT BO3MOXKHOTO
OOHapy>KEHHsSI COBEpPIIAEMOTr0 TPECTYIUICHUS), CONECSIHHOEC WMHU  SBISICTCS
COUCIIOJHUTENBCTBOM U B CWIy 4acTu BTopoil cratbu 34 YK P® ne TpeOyer
JOTIOTHUTENIbHOM KBanmudukaruu 1o crtatee 33 YK PO,

JIelCcTBHS NI, HEMOCPEACTBEHHO HE YYACTBOBABLIEIO B XUIIIEHUHU YYXHKOTO

UMYILECTBA, HO COAEHCTBOBABILET0 COBEPIIEHHUIO 3TOrO MPECTYIUIEHU COBETAMHU,
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yKa3aHUAMU JTUO0 3apaHee 00eIaBIIero CKPhITh CIIEAbI MPECTYIUICHHSI, YCTPAHUTh
NPEISITCTBUS, HE CBS3aHHBIE C OKa3aHWEM TIOMOIUM HETOCPEICTBEHHBIM
UCTIOJTHUTEISIM ~ TPECTYIUICHHUS, COBITh TOXHUIICHHOC ©  T.M., HAIJICKHUT
KBATH(PHUITMPOBATh KaK COy4YacTHE B COJESHHOM B (opMe MOCOOHMYECTBa CO
CCBUIKOM Ha 9acTh msATyo cratbu 33 YK PD» [38].

B coorBerctBuu c 1. 11, «mipu kBanuduKaImu 1eHCTBUN NBYX U Ooee Juil,
MOXUTHUBIIUX 9YyKO€ UMYIIECTBO yTeM KpaXku, rpabeka Wi pa300s rpyInoi JIuil
0 TPEABAPUTEILHOMY CTOBOPY WJIM OPTaHW30BAaHHON T'PYIIOH, CyJlaM CieayeT
UMETh B BHJY, YTO B CJy4asx, KOrja JIUIIO0, HE COCTOSIBIIIEE B CrOBOpE, B XOJC
COBEPIIEHUS NPECTYIUICHUS IPYTUMH JIMIIAMU MPUHSIIO YIaCTHE B €M0 COBEPIIICHUH,
TaKOe JIUIIO0 JIOJDKHO HECTH YTOJOBHYHO OTBETCTBEHHOCTH JIMIIb 3a KOHKPETHBIE
JICHCTBUSA, COBEpIIEHHbIC UM JWYHO» [38]. DTOT MyHKT HampaBlieH Ha Oolee
CIIPaBEIJINBOE OMPECICHUE YPOBHS BUHBI KKIOTO YYACTHHKA MPECTYIUICHHUS B
CITyJasix, KOrja He BCE M3 HHUX OBUIM BKJIIOYCHBI B MPEIBAPUTEIHHOE CTOBOPHOE
COTJIAIIICHHUE.

[IpuBeném npumep, Koraa rpymma Jull JOrOBOPUIACh COBEPIIUThH Tpadex, a
OJIHO W3 HHUX BBINOJHWIO OOBEKTHBHYIO CTOpOHY pa3zbos. B srtom ciydae
COYYaCTHHMKH, KOTOpPBI€ HE BBIIUIM 3a PaMKH IPECTYITHOI'0 CroBOpa, IMOHECYT
OTBETCTBEHHOCTh 3a rpabexk, a TOT, KOTOPBIM BBINIEN 3a paMKu — 3a pa3ooit. Tak,
HanpuMmep, P. 1 M. OTOBOPWINCH O COBEPIIECHUH OTKPBHITOrO xuiieHus y K. c
NPUMCHEHUEM HACWIIHSI, HE OMACHOTO JUIS JKM3HU U 3710poBbsi. OHM m3ommm K.,
TpeOysl y Hero mepenaTh UM JICHEKHBIE CpencTBa, Korma K. mepectan oka3wiBaTh
COTPOTHUBJICHUE, JaHHBIC JIUI[A, TIOXUTHUB y HETO JCHEKHBIC CPEICTBA, MOMBITATHCH
CKPBITHCSI C HUIMH C MECTA MPECTYIUICHUA. B 3TOT MOMEHT MX TOTIBITANICS 3a1epKaTh
A.,Toraa P., He ctaBst M. B U3BECTHOCTh O CBOMX MPECTYMHBIX HAMEPEHUSX, TOCTAI
HOXX M BBICKa3aJl yrpo3y ero npuMeHeHus A. Takum oOpaszom, aeicTBus P. BN
3a paMKH OOIIEro ymbIcia, U ObLIM KBAIM(PHUIIMPOBAHBI KaK pa30oi MO MPUYUHE
aKciecca uernonaures [39].

Ycerpanenue mnpoOieM ¢ KBaduHUKAUEH NPECTYIUICHHH 0 CMEXHBIM

COCTaBaM B YIOJIOBHOM 3aKOHOAATENbCTBE Poccuiickon dPenepanuu, a TaKxKe
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BOIPOCHI KBalM(uKamuu rpadexa Mpu KOHKYPEHIIMH YrOJIOBHO-TIPABOBLIX HOPM
3aCIIy’)KMBAIOT CEPbE3HOI0 BHUMAHMSI.

Takum 00pa3zoM, mpeasaratoTcs CaeAyoIne PpeKOMEHIauu:

— IpeAcTaBUTh Oosiee MOAPOOHbBIE pa3bsICHEHUS MPU3HAKOB PA3rPaHUYEHUS
COCTAaBOB: YTOYHEHHE M JIONOJHEHUE ONpPEAEICHU U NPU3HAKOB,
MPUCYIINX KOHKPETHBIM JICSIHUSIM, MOMOT'YT IOPUCTaM, CIEICTBEHHBIM
opraHam ¥ cyjaM IpaBWIbHO WHTEPIPETUPOBATH 3aKOH; TO YMEHBIITUT
BEPOATHOCTh OIMMOOK B KBadU(UKAIMK M TMOBBICUT 3(P(HEKTUBHOCTH
IPaBONPHUMEHEHUS,

— HCIIOJIb30BaTh OJIHO3HAYHBIE (POPMYIMPOBKHU: OJHO3HAYHBIE U YETKHE
bopMyITHpPOBKH B 3aKOHOJATEIIbCTBE MOMOT'YT YCTPaHUTH
JIBYCMBICIGHHOCTh M HEOJHO3HAYHOCTh  MpU  KBAIH(PHUKALUU
NPECTYIUICHUH; 3TO 0COOCHHO BaXKHO JJIsI TPAaBOOXPAHUTENbHBIX OPTraHOB
B IIPOLIECCE PACCIIEIOBAHUSA U CY/I0B MPU BHIHECEHUU PEILICHUI;

— um3MeHMUTh aucnosunuio cratbu 161 YK P®: 3akpenuth rpabex Kax
«OTKPBITOE XUILEHUE YyKOT0 UMYILIECTBA 0€3 yrpOo3bl )KU3HHU U 3/10POBbIO
MOTEPIEBIIET0», YTO MPUBEAET K O0sIee SCHOM U TOYHOW KBaTU(pUKAIIUN
rpadexa M MO3BOJUT 00J€e YETKO OTTPaHUYMBATH IpadExX OT APYrux
CMEXHBIX COCTaBOB, B YaCTHOCTU pa3z00si; MPU 3TOM HACHUILCTBEHHBIN
rpab&x wuMeHoBaTh pa3doeM, muddepeHupys pa3boii 1O CTeneHu
NPUYUHCHUS Bpela >KU3HM M 370pPOBBIO, HA HAIl B3I, JaHHAs
pEeKOMeHAalusi  MO3BOJUT  CHHU3UTh  CIIOPHbIE  MOMEHTHI B
IPABONPUMEHUTEIHLHON MPAKTUKE.

C yueToMm npeyioxKEHHBIX U3MEHEHHH, YTOJI0BHOE 3aKOHOJATENHCTBO MOKET

cTaTh 0oJjiee aJanTHUBHBIM M COOTBETCTBYIOIIMM COBPEMEHHBIM peasiisiM, 4YTO, B
CBOIO ouepenb, Oyner crocodbcTtBoBath Oosnee 3ddexTuBHON Ooprde ¢
IPECTYIHOCTBIO U 00ECTIEYNBATH CIPABEIMBOCTD B IOPUANUECKON CHCTEME.

CnenaeMm BBIBOA IO  pe3yibTaraM  TPEThEH  TIJIaBbl  BBITYCKHOM

KBaNTM(UKAIMOHHON PabOTHI.
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KBanuduiuposanuslii coctaB rpadexxa oo6o3HayeH 4. 2 cT. 161 YK PO, ocobo
KBaTU(UIIMPOBAHHBIN cocTaB 00o3HaueH 4. 3 cr. 161 YK P®. Y. 2 cT. 161 YK P®
npenycMaTpuBaeT Ooliee cepbE3HOE Haka3aHUE 3a KBaIU(UUMPOBAHHBIM COCTaB
rpabesxa, eciii OH ObUI COBEPIIEH: TPYIIION JIUI] IO MPEIBAPUTEIILHOMY CTOBOPY; C
HE3aKOHHBIM MPOHUKHOBEHHEM B JKUJIHILE, IOMEIICHNE TNO0 HHOE XPAHUJIHIIIE; C
NPUMEHEHUEM HACWIMS, HE OIACHOIO JUISl )KM3HU WIM 370pPOBBS, MO0 C yrpo3oii
NPUMEHEHUS TAKOTO HACWIIMS; B KPYITHOM pa3Mepe.

Y. 3 ct. 161 YK P® npenycmarpuBaer emié 6osee cephbE3HOEC HaKazaHue 3a
0c000 KBaIM(UIIMPOBAHHBIM cocTaB Tpabeka, eciau OH ObLI COBEpIIEH:
OpraHU30BaHHOM TPYMIIOiA; B 0CO00 KPYITHOM pa3Mepe.

B mnacrosmee Bpemss npu kBanudukanuum rpabexka HauOosiee CII0XKHOU
ABJISIETCSl NMPOOJieMa OTTpaHUYEHHsI Tpadeka OT HMHBIX COCTABOB IMPECTYIUICHHUM
(Kpaky, MOILIEHHUYECTBA, MPUCBOEHUS WM pacTpatbl, pa300s, BRIMOraTe/IbCTBA,
XHILIEHUS MTPEIMETOB, UMEIOIIHUX 0CO0YI0 IICHHOCTh, IPUYNHEHNUS UMYIIIECTBEHHOTO
ymep6a myreM oOMaHa WiId 3JI0yIOTpeOIeHUs JOBEPUEM U JIP. ).

Paccmorpenne kBanudukanuu rpabexa B KOHTEKCTE KOHKYpPEHIUHU
YTOJIOBHO-TIPABOBBIX HOPM TMPEACTABISET COOOM CIOXKHBIA W Ba)KHBIM acCTHEeKT
YyrOJIOBHOT'O  3aKOHOAaTeNnbCcTBa. KOHKYpEeHIMS  yrOJIOBHO-TIPABOBBIX  HOPM
BO3HUKAET, KOTJIa OHO U TO K€ MPOTUBOINPABHOE JIETHUE MOKET COOTBETCTBOBATH
HECKOJIbKUM cTaThbsiM YK P® onHoBpemMeHHO. 3a4acTyro BOSHUKAIOT POOJIEMHBIC
CUTyalluM B TMPABONPUMEHUTENBHOW TMpaKTUKE B TOM CJy4ae, KOrja Kpaxa
nepepacraeT B rpadex. bonblioe unciao BOnpocoB BOZHUKAET MPU pa3rpaHUuUYEHUU
TaKUX MPECTYIUIEHUH, Kak rpab&x U pa3doi, Tak Kak 00e (hOpMbI XUILIEHUS MOTYT
OBITH CBSI3aHBI C IPUMEHEHUEM HACWJIMSI M COBEPIIAIOTCS B OTKpbITON opme. [Ipu
3TOM Ba)KHBIM OTJIMYMEM BBICTYNAET CTENEHb OMACHOCTH MPUMEHEHHOIO HACHIIUSL.
Emé onHMM BONpOCOM, CBSI3aHHBIM C KOHKYPEHILIMEN YTrOJIOBHO-IIPABOBBIX HOPM,
BBICTYyNaeT KkBanuukamusi rpabexa, COBEpIIAEMOro TpydmaMd JIUIl 0
peIBapUTEIHHON IOrOBOPEHHOCTH.

Ycrpanenne npobieM ¢ KBaIM(PUKALMUEH MPECTYIUIEHUH M0 CMEXHBIM

COCTaBaM B YIOJIOBHOM 3aKOHOZATENbCTBE Poccuiickor dPemepanuu, a TaKxke
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BOIIPOCHI KBalM(uKamuu rpadexa Mpu KOHKYPEHIIMH YrOJOBHO-TIPABOBBIX HOPM
3aCJTy»KHUBAIOT CEPhE3HOI0 BHUMAHUSI.

[Ipennararorcs cieayronye peKoOMeHAaIuu:

— MpeJCTaBUTh O0Jiee MOAPOOHBIE Pa3bsICHEHUSI MPU3HAKOB pa3TrPaHUUCHUS
COCTaBOB;

— HCMOJIb30BaTh OJHO3HAuYHbIC (HOPMYIMPOBKU: OJHO3HAUHBIC U UYETKHUE
bopMyTHpPOBKHU B 3aKOHOJIaTeJIbCTBE MOMOTYT YCTPAHUTh
JIBYCMBICIIGHHOCTh M HEOJHO3HAYHOCTh  MPU  KBATH(PUKAIUH
MPECTYIUICHUH; U3MEHUTh Aucno3uiiuio crateu 161 YK P®: 3akpenuthb
rpadex Kak «OTKPBITOE XUIIEHUE YYyKOT0 UMYIIECTBA O€3 yrPO3bl KUZHH
U 3JI0POBBIO MOTEPIIEBIIET0», YTO MPHUBEAET K OoJee SICHOM M TOYHOMN
KB (PUKALIMU rpabeska v O3BOJIUT 00JIee YETKO OTIPaHUYUBATh Irpadex
OT JPYTUX CMEXKHBIX COCTAaBOB, B YACTHOCTHU pa30os;

— IpU  OTOM  HACWJIBCTBEHHBIM  rpab&K  HMMEHOBaThb  pa3boem,
muddepeHupyst pa3dboil MO CTENEHW NPUUYMHEHHUS BpeAa >KU3HU H
3/I0POBBIO; HA HAIll B3TJIAJ, JAHHAs PEKOMEHJAIUsI MO3BOJUT CHU3UTH
CIIOPHBIE MOMEHTHI B TPABOMPUMEHUTEIILHOM MPaKTUKE.

C y4eroM npeoKEeHHbIX U3MEHEHN, YTOJIOBHOE 3aKOHOAATEIBCTBO MOKET

cTaTh OoJiee aJaNTHBHBIM M COOTBETCTBYIOIIMM COBPEMEHHBIM pEallisiM, YTO, B
CBOIO ouepenb, Oyner crmocoOCTBOBaTh Oomnee dddexkTuBHOM Oopbde C

PECTYITHOCTHIO U 00ECTIEUYNBATH CIIPABEIJINBOCTH B IOPUINIECKON CHCTEME.

71



3akijroyeHue

Uctopusi pa3BUTHSI 3aKOHOJIATENIbCTBA 00 YrOJIOBHOM OTBETCTBEHHOCTH 3a
rpab&x B Poccum oTpakaeT MOCTOSIHHOE Pa3BUTHUE U COBEPIIICHCTBOBAHUE HOPM U
HAKa3aHW, HAYMHAs C PAHHUX OPUIAYECKUX aKTOB JO COBPEMEHHOT O Y TOJIOBHOTO
Konekca PD.

AHaM3 YroJIOBHOM OTBETCTBEHHOCTH 3a Tpab&K B 3aKOHOJATEIIBCTBE
3apyOeXHBIX CTpaH T[OKa3aJ, 4YTO YroJIOBHAas OTBETCTBEHHOCTh 3a Tpabdex
pa3iauyaeTcss B 3aBUCHMOCTH OT IPABOBOM CEMbH, K KOTOPOM MPHUHAIJICKHUT
KOHKpeTHasi crpaHa. KoHTHeHTaIpHasi cucteMa npeanoyuTtaer auddepeHyanmio
NPECTYIUICHUN W yAENIsSeT BHUMaHUE KBaTU(DUIIUPYIONIUM MpU3HAKaAM, aHIJIO-
AMEpHUKAHCKasi CHUCTEMa UCIOJb3YET €IUHOE IMOHMMAHHE HACUIbCTBEHHOTO
3aBJaJICHUs MMYILECTBOM, JIATUHOAMEPUKAHCKAash CUCTEMa OOBEIUHSET Tpaldex,
pa300ii u orpabieHue B OJTHO TIOHATHE, YIUTHIBASI KBATU(DUIIUPYIOTUE TIPU3HAKY U
00CTOSATENbCTBA, JIAIbHEBOCTOYHAS IIpaBOBasl CEMbS IIOHATHE Tpabexa He
UCIIONB3YeT. OTH Pa3udusi CBHJACTCIBCTBYIOT O Pa3sHOOOPa3WHM IOJIXOJO0B K
YTOJIOBHOM OTBETCTBEHHOCTH U OTPAKAIOT KYJIbTYPHBIC U MPABOBBIE OCOOCHHOCTH
KaXJI0M MPaBOBOM CEMBbH.

['paGéx sBnsercs pa3HOBHAHOCTHIO xuiieHus. [maBa 21 YK PO
periiaMeHTHUPYET MPECTYIICHUsI MPOTUB COOCTBEHHOCTH, B TOM 4YHCIIe Tpadbeéxk. Tak,
crtaths 161 rnaBel 21 onpenensier rpad&xX Kak OTKPBITOE XHUIIEHHE YYXKOTrO
MMYILECTBA. YTOJNOBHBIA Konekc Poccuiickoit ®Denepanin 4ETKO OMPEAECHSET
HaKa3aHUe Ui Tpadeka B 3aBUCHMOCTH OT PA3JIMYHBIX OOCTOSTENHCTB, BKIIFOYAS
COBEpILICHUE MPECTYIUICHUS B PA3JUYHBIX YCIOBUSIX M B KPYIHBIX pa3Mepax.
Hakazanne MoxkeT BapbHUpOBAThCA B 3aBUCUMOCTH OT TSIKECTH COBEPIIEHHOTO
MPECTYIJICHUS U XapaKTepa €ro COBEPIIECHUS.

OOBeKkTHBHBIE TMPHU3HAKU Tpadeka CTPOro OMNpeesieHbl B HOPMATHBHO-
MPaBOBBIX aKTaX M MPEICTABISAIOT COOOM Ba)KHBIC DJIEMEHTHI JUIS TPaBUILHON
KBaTM(UKAIIMU U pacCiae0oBaHUs ATOT0 NpecTyruieHus. Jisa kpanudukauy 1estHus

KakK rpa6e>1<a HCO6XO,Z[I/IMO, YTOOBI IMPECTYIMHUK ITOCATHYJI HA 9Y’KOC€ UMYILICCTBO, TO
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€CTb HMMEIU MECTO AaKTUBHBIE JEHUCTBUS TNPECTYIHUKA, HaNpaBJICHHbIE Ha
HE3aKOHHOE 3aBJIaJICHUE YY)KUM UMYIIECTBOM. ['pabek mpu3HaeTCsl OKOHYEHHBIM C
MOMEHTA 3aBJQJICHUS YYXKUM HMMYIIECTBOM U TOJYYEHUS BO3MOXKHOCTHU
pacropsikaTbCsl UM MO CBOeMY ycMOTpeHuto. Crioco0, ¢ KOTOPBIM COBEpIIAETCs
rpabex, MOXKET BapbUpoBaThCs. [Ipy 7TOM Ba)KHO, UTO B IAHHOM CIlydae peyub UJET
UMEHHO 00 OTKPBITOM XHUIIEHHH 4YYyXOro umyiiectBa. OOIIECTBEHHO-OINACHbBIE
MOCNIE/ICTBUA  Tpabeka BKIIOYAIOT HE3aKOHHOE JIMIIEHHE COOCTBEHHOCTH
norepresiiero. [IpecTynHuk 3aBiajieBaeT MUMYIIECTBOM JPYroro juia 0e3 ero
corjiacus U B yuiep0 ero npasam. Bce 3T 00beKTHUBHBIE IPU3HAKKU NPEICTABIISIOT
co0Oll HEOTHEMIIEMYIO YacTh COCTaBa MPECTYIUICHHs TIpaldexa U UCIOIb3YIOTCS
MPAaBOOXPAHUTEIBHBIMA OpraHaMHM W CyJaMHu [JIs  ONPEIEJICHUS Haludud
MPECTYIUICHUS U ero KBalu(ukaimu.

MoTuB — 3TO OCHOBHOM CyOBEKTHBHBIM NpPHU3HAK MPECTYIUICHHH,
kB uIpyembix mo crarbe 161 YromoBuoro xoaekca P®. Creqyer oTMETHTS,
9TO O00s3aTEIIbHBIM MPHU3HAKOM JIFOOOTO XUIIEHHS BBICTYNACT KOPBICTHAS IIETb,
KOTOpasi 3aKJII0YaeTcsl B CTPEMJICHHM JIMYHOTO OOOTAaIleHUs WM OOOTalleHHs
TpeThUX JUIl. Bompoc 00 OTKPHITOM XapakTepe XHIIEHUS UMYIIEeCTBA peraeTcs Ha
OCHOBAaHHMH CYOBEKTUBHOTO KPUTEPUS, T.€. UCXOJI U3 CYOBEKTUBHOI'O BOCTIPUATHS
00CTaHOBKHM TIOTEPIIEBIIMMU ¥ BUHOBHbIM. Eciu BHHOBHBI HaMmepeBascs
COBEpIINTh XHUIIECHUE TailHO, HO IOCJIE TOro, Kak €ro 3acTUIVIM Ha MECTe
NPECTYIUICHUSI, Tepenenl K AaKTHUBHBIM JEWCTBUAM, COBEPUICHHOE CIEIyeT
paccMmatpuBaTh Kak rpabex. CyObeKTHBHAs CTOpOHA rpadexa XapaKTepusyercs
MPSIMBIM YMBICJIOM: BUHOBHBIA OCO3HAET, YTO OTKPBITO, TO €CTh HA TJIa3ax y APYTHUX
JWIL, TOXMUIIAET YYy)KO€ HMYIIECTBO, MNPEABUJIHUT, YTO €ro JEUCTBUS HAHECYT
COOCTBEHHHKY WM HHOMY 3aKOHHOMY BIIaJIENbIly MaTePHUAIBHBIN yIIepO, 1 jKeIaeT
HACTYIUIEHUSI JAHHBIX ITOCIEACTBUUA. PyKOBOACTBYSICH KOPBICTHBIM MOTHBOM, OH
IpecieayeT LUedb HE3aKOHHOIO U3BJICUEHUS HAXKHUBBI 3@ CUET YY>KOTO UMYIIIECTBA.
YMbicen rpabexka MoKeT ObITh, Kak 3apaHee cpOpPMUPOBAHHBIM, TaK U BHE3AITHO

BO3HUKIIHUM.

73



KBanuduiuposanuslii coctaB rpadexxa oo6o3HayeH 4. 2 cT. 161 YK PO, ocobo
KBaTU(UIIMPOBAHHBIN cocTaB 00o3HaueH 4. 3 c¢1. 161 YK P®. Y. 2 cT. 161 YK PD
npenycMaTpuBaeT Ooliee cepbE3HOE Haka3aHUE 3a KBaIU(UUMPOBAHHBIM COCTaB
rpabesxa, eclii OH ObLI COBEPIIEH: TPYIIION JIHUI] 0 PEABAPUTEILHOMY CTOBOPY; C
HE3aKOHHBIM MPOHUKHOBEHHEM B JKUJIHILE, IOMEIICHNE TNO0 HHOE XPAHUJIHIIIE; C
NpUMEHEHUEM HacHUIus, HE ONAcHOTO JUIS JKU3HHU WJIU 3JJ0POBbs, JIMOO C yrpo30i
NPUMEHEHUS TAKOTO HACWIIMS; B KPYITHOM pa3Mepe.

Y. 3 ct. 161 YK P® npenycmarpuBaet emié 0onee cepbE3HOE HaKazaHHUE 3a
0c000 KBaIM(UIIMPOBAHHBIM cocTaB Tpabeka, eciau OH ObLI COBEpIIEH:
OpraHU30BaHHOM TPYNIIO; B 0CO00 KPYITHOM pa3Mepe.

B mnacrosmee Bpemss npu kBanudukanuum rpabexka HauOosiee CII0XKHOU
ABJISIETCSL MPOOJieMa OTTpaHUYEHHs] Tpadekxa OT HMHBIX COCTABOB IMPECTYIUICHUN
(Kpaky, MOILIEHHUYECTBA, MPUCBOEHUS WM pacTpatbl, pa300s, BRIMOraTe/IbCTBA,
XHILEHUS MTPEIMETOB, UMEIOIINX 0CO0YIO IICHHOCTh, IPUYUHEHHS UMYIIECTBEHHOTO
ymep6a myreM oOMaHa WiId 3JI0yIOTpeOIeHUs JOBEPUEM U JIP. ).

Paccmorpenne kBanudukauuu rpabexa B KOHTEKCTE KOHKYPEHIMH
YTOJIOBHO-TIPABOBBIX HOPM TMPEACTABISET COOOM CIOXKHBIA W Ba)KHBIM acCTHEeKT
YyrOJIOBHOT'O  3aKOHOAaTeNnbCcTBa. KOHKYpEeHIMS  yrOJIOBHO-TIPABOBBIX  HOPM
BO3HUKAET, KOTJIa OHO U TO K€ MPOTUBOINPABHOE JIETHUE MOKET COOTBETCTBOBATH
HECKOJIbKUM cTaThbsiM YK P® onHOBpeMeHHO. 3a4acTyr0 BOZHUKAIOT MPOOIEMHBIE
CUTyalluM B TMPABONPUMEHUTENBHOW TMpaKTUKE B TOM CJy4ae, KOrja Kpaxa
nepepacraeT B rpadex. bonblioe unciao BompocoB BOZHUKAET MPU pa3rpaHUYEHUU
TaKUX MPECTYIUIEHUH, Kak rpab&x U pa3doi, Tak Kak 00e (hOpMbI XUILIEHUS MOTYT
OBITH CBSI3aHBI C MPUMEHEHUEM HACWIIMS M COBEPIIAIOTCS B OTKpbITON (opme. [Ipu
3TOM Ba)KHBIM OTJIMYMEM BBICTYNAET CTENEHb OMACHOCTH MPUMEHEHHOIO HACHIIUSL.
Emé omHuM BONpOCOM, CBSI3aHHBIM C KOHKYPEHIIMEN YrOJIOBHO-IIPABOBBIX HOPM,
BBICTYyNaeT KBanuukamus rpabdexa, COBEpIIAEMOro TpymNmamMu JHI 10
peIBapUTEIHHON IOrOBOPEHHOCTH.

Ycrpanenne npobieM ¢ KBaIM(PUKALMUEH MPECTYIUIEHUH M0 CMEXHBIM

COCTaBaM B YIOJIOBHOM 3aKOHoOAATeNbCTBE Poccuiickon Denepannu, a TaKxKe

74



BONIPOCHI KBaTU(UKAIIMU Tpadeka MPU KOHKYPECHIIMH YTOJOBHO-TIPABOBBIX HOPM
3aCITy’)KMBAIOT CEPhE3HOTO BHUMAHWS.

[Ipennmaratorcs caeayomue peKoMeHIaINu:

— TIpeACTaBUTHL OoJsiee MOAPOOHBIC pa3bsICHEHUS MPU3HAKOB PA3rPaHUICHUS
COCTAaBOB;

— HCIIOJIb30BaTh OJIHO3HAUYHBIE (POPMYIHMPOBKH: OJHO3HAYHBIC W UETKUC
bopMyTHpPOBKHU B 3aKOHOJATEIIbCTBE MTOMOTYT YCTPaHUTh
JIBYCMBICIGHHOCTh M HEOJHO3HAYHOCTh  MPU  KBATH(PHUKAIAU
IIPECTYIUICHUM;

— W3MEHHTH aucnosunuio cratb 161 YK P®: 3akpenuts rpabex Kax
«OTKPBITOE XUIIEHNE YY>KOT'0 UMYIIIECTBA 0€3 yTrPO3bl )KU3HU U 3/I0POBHIO
MOTEPIIEBIIIETOY», YTO MPUBEIET K O0JIee ICHON M TOYHON KBadu(puKaIuu
rpadexa W TMO3BOJUT 0OJiee YETKO OTTPaHUYMBATH I'pabEX OT APYrux
CMEXHBIX COCTaBOB, B YaCTHOCTU pa3z00si; MPU 3TOM HACHUIHLCTBEHHBIN
rpab&x MMeHoBaTh pazdoem, auddepeHuupys pazdoil Mo CTENeHU
NPUYUHCHHAS Bpela JKU3HM W 370pPOBBIO; HA HAIl B3MUISAA, JaHHAS
pEeKOMEHJAIMs  TIO3BOJIUT  CHU3UTH  CIOPHBIE  MOMEHTHI B
MIPaBONPUMEHHUTEILHON TIPAKTHKE.

C y4eToM mpeioKEeHHBIX U3MEHEHHH, YTOJI0OBHOE 3aKOHOIATEIHCTBO MOXKET

cTaTh OoJiee aJaNTHBHBIM M COOTBETCTBYIOIIUM COBPEMEHHBIM peallisiM, 4YTO, B
CBOIO ouepenb, Oymer crocodbcTBoBaTh Ooiee 3ddexkTuBHON OOppde ¢

MPECTYITHOCTHIO U 00ECTIEYNBATH CIIPABEIIMBOCTh B IOPUANUECKOM CHCTEME.
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