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AHHOTALUSA

Jlannas OakanmaBpckas pabora Obuia TocBsimeHa TemMe DOpPMBI  3alUTHI
MHTEIUIEKTYyalbHbIX NpaB. BKP cocTout u3 BBeaeHUs, Tpex IaB, 3aKIOUYCHUS U
CITMCKA JINTEPATYPHI.

Bo BBeneHuM ykazaHa M pacKpbITa aKTyaJIbHOCTh TEMbI, MIOCTABJIEHA LIEJIb
nHanucanusi BKP, onpenenenbl 00beKT U MpEIMET UCCIEIOBAHUS, PACCMOTPEHbI
3aa4H.

B nepBoil rmaBe pacCMOTPEHBl TEOPETUYECKUE OCHOBBI  3AILMTHI
WHTEIUICKTYaJIbHBIX TIpaB. B mepBOM TiIaB€ PacKpbIThl OCHOBHBIE TOHSTUSA H
CYIIHOCTh OOBEKTOB HMHTEIUICKTYyalbHBIX MpaB. Tak e BBISBICHBI MEXaHU3MBbI
3allUThl UHTEIJIEKTYaJIbHBIX MIPaB U 3aTPOHYTA MPoOJieMa 3allUThl JAHHBIX MPaB.

Bo Bropol rmaBe  pacCMOTPEHbl  NPAaBOBBIE  OCHOBBI  3aALUTHI
WHTEIUIEKTYaJIbHBIX TIPAB KaK Ha MpUMEpPE 3apyOeKHBIX CTPaH ,TaK U Ha MpUMEpe
Poccun. YHOMSIHYTBI 3aKOHBI PETYJIUPYIOIIUME BOINPOCHl aBTOPCKUX M CMEKHBIX
npaB ,[IaTEHTHOIO MpaBa W T.[. 3aTPOHYTHl BONPOCHI KAaCAOUIMECS IMOBBIIICHUS
YPOBHS 3allIMThl MHTEIUIEKTYyAJIbHBIX TIpaB B PoccuM mpu  MEXIYHApOIHOM
COTPYAHUYECTBE  JUII  CONCHCTBUS  NOJHOM  pealn3aluMyd  NOTEHLHWaja
MHTEIUIEKTYaIbHON cOOCTBEHHOCTH B Poccum.

Tperbss  rnaBa  MOCBAIIEHA  MPAKTUYECKHM  ACHEKTaM  3allUThI
UHTEIUIEKTYalbHbIX NpaB. [lpemsiokeHsl CTPYKTypHbIE HW3MEHEHHs MpoOiIemM
KacarolIrecsl CUCTEMBI 3aIllUThl MHTEIIEKTYaIbHBIX MpaB, TaKUe Kak pa3padoTka
HOBBIX 3aKOHOB ,YKPEIUICHHE NPABOOXPAHUTENIBHBIX OpPraHOB M YIPOIIECHUE B
IIPOLEAYPE PETUCTPALIMU U NTATCHTOBAHUSL.

3aKIIOUEHHUE COAEPKUT OCHOBHBIE BBIBObBI, MOJIYYEHHBIE B XOAE€ HCCIEN0-
BaHMs. CIUCOK MCITOJIb30BAHHBIX MCTOYHHKOB BKIIOYAET 77 HAUMEHOBAHWMN U
COZIEP’KUT HOPMATUBHO-IIPABOBBIE AKThI, CTATUCTUYECKUE MaTEPUAIIbI POCCUICKHUX
U MEXAYHapOJIHBIX OpraHU3alMid, Y4EeOHbIX MOCOOWH, MEPUOIUYECKHE H3JAHUS,

matepuansl cetu MaTepaer. O6beM OakanaBpckoi padoThI - 78 cTpaHHUIIBI.
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Beenenune

JUist TOro 4troObl MOHATh AKTYaJIbHOCTh TEMBI, HYKHO IMOHSTh, UMEIOT JIU
BOIIPOCHI 3aIATHl MHTEIUIEKTYAJIbHBIX MPaB, HEKYK 3HAYMMOCTh B TJla3ax
o01iecTBa, rocy1apcTBa M JIPyrux CyObEKTOB IPABOBBIX OTHOLIEHUU. B mepByro
oYyepeqb B HAyYHBIX padoTax OMpEAeIsaioT HAIUYUE OTPAXKEHHOCTH TE€X WM MHBIX
acriektoB wucciegyemMor tembl B Konctutymum Poccuiickon @enepauunu. B
IJIABHOM 3aKOHE HaIlled CTPaHbl, MMEIOLIEH BBICIIYIO HOPHINYECKYIO CHILYy, a
UMEHHO B cTaThe 44 rapaHTHpyeTcsl cBOOOJa JIUTEPATYPHOIO, XYAOKECTBEHHOIO,
HAy4HOI'0, TEXHHYECKOr'0 U APYIMX BUJIOB TBOpuecTBa. CUMTAETCS NMPU ITOM, YTO
roCyJapCTBO yCTAaHABIMBAET MEPhI, HAIIPABJICHHBIC HA 3AILMUTY MPAaB U UHTEPECOB
aBTOPOB M HHBIX NPaBoOOJAaTeNeldl HWHTEUIEKTYyallbHOH COOCTBEHHOCTH.
[Iupokue BO3MOXKHOCTH JJII  CO3JAaHUST M HCIOJIb30BaHUA  OOBEKTOB
UHTEJUICKTYalbHBIX ~ OOBEKTOB  OOyclaBmuBaeT  OOpa3oBaHHE  OOJBIIOTO
KOJIMYECTBA CIIOPHBIX CUTYallMid O 3alllUTE€ UHTEIUIEKTYaJbHBIX IIpaB, B TOM YHCIIE
paccMaTpUBAEMBbIX CyIaMH B UCKOBOM IOPSIJIKE.

Cnenyer OTMETUTh, YTO TPaXAAHCKOE CYIOIPOM3BOACTBO, B paMKax
KOTOPOI'0 OCYILECTBISIETCS 3allldTa aBTOPCKUX IpaB, OOJNAJaeT OMpPEIEeIEeHHOM
cHelU(UKON, KOTOPYIO CIEeAyeT YYHUThIBaTh, pa3padaTbiBas U COBEPILIECHCTBYS
CrocoObl yKa3aHHOM 3amuThl. Tak, emeé OAHUM IOPUAMYECKUM (PAKTOpOM TOTO,
YTO CEroJHsl 3allluTa aBTOPCKUX MpaB HMMEET OoJiblliee 3HAYEHUE, SBISETCSA
npunsatre B 2008 roxy B Hamen CTpaHe 4eTBEPTOM 4acTH 1 'paaaHCKOro KoJeKca
Poccuiickoit ®enepannu (ganee 'K P®), mocBsIIEHHON HWHTEIIEKTyaIbHOM
cooctBeHHocTu. OtcyrctBue periameHtanuu B 'K P® BompocoB 3amuTh
UHTEJUIEKTYaIbHOM COOCTBEHHOCTH MPUBOAWIO K KPYIHBIM MAaTepUaIbHbIM
norepsiM  mpaBooOjagarenel  OT  HE3aKOHHOI'O  HCIIOJIb30BaHUSA  MX
UHTEJUIEKTYalIbHOW COOCTBEHHOCTHU. [Ipy 3TOM OfHM TOBOPST O 3alUTE B JaHHOM
cllydae mpaB HE co3jaareseil, TBOPLOB, aBTOPOB, a UMEHHO IpaBooOJiajaTenei,

IMPpOAXOCCPOB, I/ISI[aTGJIGﬁ n JOpyrux. 210 ropopuT HaM O COIOHUAJIIBHO-



AKOHOMHYECKON mpolbiiemMe, 00yclaBiMBaIOIIe HEOOXOJUMOCTh pa30upaThCcsi B
UCCIIelyeMOil HaMH MTpoOJIeMaTHKe.

B To xe Bpemsi mpobiema 3alUTHl MHTEUICKTYAlIbHBIX IPaB aBTOPOB U
npaBooOasaTeneil 3aTparuBaeT HaMpsIMYI0 MHTEpechl rocynapcrtBa. OTcyTcTBHE
JOJDKHOM 3alIUThl HMHTEJUIEKTyaJIbHOM MpaB MeEIIAeT CTAa0WIbHOW peanu3auuu
HSKOHOMHUYECKOTO W COLHMOKYJIbTYpPHOTO TMOTEHIMajla CTpaHbl. B a3moxy
JOCTaTOYHOW OTKPBITOCTH OOILIECTBA W MEXAYHApOAHBIX TI'paHUL], OMHCAaHHAas
npodJema co3/1aéT CUTYaLUIO IOPbIBA MEXIYHAPOIHOTO aBTOPUTETA CTPAHBI.

Henocratouno s¢ddexkTrBHOE peryianpoBaHUe 3aIUThl MHTEIIEKTYaJbHbIX
npaB Cco3MaéT OOdbIION HpOCTOp A CO3JaHUs U (DYHKIMOHHPOBAHMS
HEJIETAIbHBIX TMOATMOIBHBIX PHIHKOB, MapasUTHPYIOIMIUX HAa Pe3yabTaTax 4dy>KOro
Tpyaa. He Oynmer mpeyBeinnueHueMm, 4YTO Takas CHUTyallus TPO3HT, B TOM YHCIIE,
HOJUTHYECKON HecTabuIbHOCThI0. CerofHs, KOrja ¢ BRICOKUX TPUOYH 3asBIISETCS
0 HEOOXOIUMOCTH CO3JaHHUs TEXHOJOTUYECKOTO CYBEPEHHUTETa, IOJIUTUKU
UMIIOPTO3aMEIEHUs, YX0/1a PsiJia MHOCTPAHHBIX KOMIIAHH, UMEETCs sIBHAsl yrpo3a
npeHeOpexeHUs UHTEJJIEKTYaJIbHBIMU paBamMu HE100pOCOBECTHBIMU
OpeaIpUHUMATENISMH.

Bcé »9r0  oOycnaBaumBaer  HEOOXOIMMOCTh  A(PGEKTUBHONW  3aIMUTHI
UHTEJUIEKTYaJIbHBIX IPaB HMMEIOLIUMUCS IPaKAAHCKO-IIPAaBOBBIMU CPEJCTBAMHU B
BO3MOXKHBIX ¢opmax. K Tomy ke wuccienoBatenu TeMaTUKH (OpPM 3allUThl
UHTEJUIEKTyalnbHbIX NpaB A.A. buprokosa, M.A. bimsnena, 1.B. BumnakoBo#,
b.M. Tonrano, E.C. I'punb, JI.LA. HoBocenosoii, N.B. CseunukoBou, JI.M.
[{uToBHY M Apyrue BO MHOTOM IMPOTHUBOpEYAT JPYT APYTY, UMEIOT AOCTATOYHOE
KOJINYECTBO JUCKYCCHOHHBIX BONPOCOB M TOJSPHBIX TOYKax 3peHusa. Bcé€ a31o
o0ycnaBiauBaeT BBHIOpaHHYI0 HamMH TeMy: «DOpMBI 3alUThl WHTEIIEKTYaJTbHBIX
paBy.

OObeKT uccnenoBaHUs — OOILECTBEHHbIE OTHOILIEHHUS, BO3HUKAWOIIME B
IPOLECCE 3aIUThl HHTEIJIEKTYaIbHbIX MIPAB.

[Ipenmer wuccrnenoBaHMs — HOPMbI IpaBa, pPETyIUPYIOLIUE 3aLIUTY

HMHTCIUICKTYAJIbHBIX ITPaB.



Ilenr wumcciemoBaHWs — KOMIUICKCHBIH —aHAJIM3  TEOPETUYCCKUX U
NIPABOMPUMEHHUTEILHBIX OCHOB 3alUThl HWHTEIUICKTYaJbHBIX TpaB, a TaKke
BBISIBJICHUE TIPOOJIEM TPAaBOBOTO PETyJWPOBaHUS B JaHHOU cdepe M BHECEHHUE
NIPETIOKEHU 110 UX YCTPAHCHHUIO.

3agauu:

- OTNPENETUTh MOHITHE U CYIITHOCTh OOBEKTOB WHTEIIEKTYaIbHBIX MPaB;

- TPOCIEIUTh TEHE3UC U DBOJIOINIO HHTEIUIEKTYaIbHBIX MPaB;

- XapakTepu3oBaTh OCOOCHHOCTH HHTEUICKTYalIbHBIX TpaB B Poccuiickoi
Ddenepanuu 1 3apyOS)KHBIX CTPAHAX;

- TpOoaHAIM3HPOBATh CYACOHYIO MPAKTHKY 3alIUThl HHTEIJIEKTYaTbHBIX TIPaB;

- paccMOTpeTh NPOOJIEMBI 3alIUThl WHTEUICKTYaJbHBIX TIPAaB M TYTH HX
TIPEOIOJICHUSI.

Metonpl  ucciemoBaHWs — B pabOTe€  WCMONB30BAaH  KOMILIEKC
B3aMMOJIONIONTHSAOIINX ~ METOJIOB  HUCCICMOBAHUS,  AJCKBATHBIX  MPEAMETY
uccienoBanrsa. K HUM OTHOCSTCS OOIIEHAyYHBIE METOMABI: aHAJIW3, CHHTE3,
o0oOmieHue, kimaccuPukanus, ACAYKIUsA, HUHAYKUUA. [IpUMeHsIuch Tak ke
YaCTHOHAYYHBIE€ METOJbl HCTOPUKO-TIPABOBOM, CPAaBHUTEIHLHO-TIPABOBOM, METO]
aHaJIM3a HAyYHOH JTUTEpaTypbl © HOPMAaTHBHO-TIPABOBBIX aKTOB.

Teopernueckas 3HAYUMOCTh MCCIICIOBAHUS 3aKIJTFOYAETCS B
CUCTEMATU3allMK  TOHATHHA,  (GOpM,  CYINIHOCTHBIX  aCIEKTOB  3alUThI
WHTEIUICKTYaIbHBIX TpaB. IIpociekeHa SBONIONMS WHTEUICKTYadbHBIX IpaB B
HaIllel CTpaHe U 3a pyOeKoM.

[IpakTryeckass 3HAYUMOCTH 3aKITIOYACTCS B OMNPEACIICHUH MPOOJIeM
3aIATHl WHTEUIEKTYalbHBIX TIPAaB HA OCHOBE aHaIW3a CYACOHOW NPaKTHKU
3aIIATHl HMHTEJUICKTYAJIbHBIX TMpaB, a TaKXe BBIPAOOTKE pENICHWH M0 WX
npeojofieHnto.  Pe3ynbrarel  MCCEeNOBaHUSA ~MOTYT  OBITh  BKJIIOYEHBI B
o0pazoBaTenbHbIN Kypc «I pakIaHCKOE MPaBO U IPAKIAHCKUI MPOIIECC.

CtpykTypa paboThl - CTpyKTypa OakamdaBpCKOM pabOThl COOTBETCTBYET
JIOTHKE MCCIICIOBAHUS U BKJTFOYAET B ce0sl: BBEICHHE, IBE TCOPETHUCCKHE TJIaBhl, B

KOTOpBIX MO JBa maparpada, NpakTUYECKyl0 TJaBy ¢ AByMs maparpadamu,
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3aKJIIOYEHUE M CIHUCOK HCIOJb30BaHHBIX HCTOYHMKOB. B mepBoil riaBe
paccMaTpUBAETCS OCHOBHBIE MOHATHUA U CYHIHOCTb OOBEKTOB MHTEIUICKTYaJbHBIX
opaB, a TaKKe€ MCCIENOBAaH NEHE3UC W SBOJIOLMS MHTEIUIEKTyalbHbIX mpaB. Ha
OCHOBE aHAJIM3a HAYYHOW JHUTEPaTyphl ObLTUM PACCMOTPEHBI pa3HbIE ONpEAeTICHHS
NOHSATUI WHTEJUIEKTYaJIbHbIX IpaB, aBTOPCKOI'O IMpaBa M HWHTEUIEKTYaJbHON
CcOOCTBEHHOCTU. BBIIO MpocnekeHO MOsBICHHE MHCTUTYTOB HHTEIICKTYaJbHBIX
opaB, U B ILEJIOM Kak HPOUCXOAMII MPOLECC 3aKOHOJAATENbHOro O(opMIIeHUs
MEXAaHU3MOB PEryJIMpPOBaHUs 3alUThl HHTEIJIEKTyalbHBIX IIpaB. Bo BTopoil rnase
na€rcsd  XapaKTepUCTHKA 3alllUThl HHTEIUIEKTyaldbHBIX npaB B Poccun u B
3apyOeXHbIX CTpaHaX. MBI CMOIVIM BBISIBUTH OCOOCHHOCTH 3THUX IIPOLIECCOB B
pPa3HbIX CTpaHaX, ONpPENeNUIN MEPCIeKTUBBI €ro COBEPIIEHCTBOBaHUS. B Tperbeit
IJIaBe aHAJIM3UpyeTcs CcyaeOHas MpPaKTHUKa 3allUThl WHTEIUIEKTYyalbHBIX IpaB,
CBSA3aHHbIE C HEW MPOOJIEMBI U MyTU UX mpeonoiaeHuss. O030p cyAeOHON NPaKTUKU
CMOT' JlaThb HaM BO3MOXXHOCTh pa3o0paThCsi B TOM Kakue (akTOpbl TOPMO3SAT

Pa3BUTHC MHCTUTYTOB 3allIATHI ITPAB I/IHTCHJIGKTyaJIBHOﬁ COOCTBEHHOCTH.



I'naBa 1. TeopeanecKne OCHOBBI 3aIIUTBI MHTCJIJICKTYAJbHBIX IIPpaB

1.1 IloHsiTHE M CYIIHOCTH 00BEKTOB HHTEJJIEKTYAJIbHBIX NPAB

WuTemiekTyaapHOE MPaBO - 3TO 00JacTh IMpaBa, CBS3aHHAS C 3alUTOM
MHTEJUICKTYaIbHOH COOCTBEHHOCTH, KOTOpas BKJIIOYAeT B Ce0S CO3JaHHYIO
YEJI0BEKOM HHTEIUICKTYAIbHYIO TPOAYKIMIO, TaKyl Kak H300pETCHHs, MapKH,
aBTOPCKHE IIpaBa, TOBApHBIC 3HAKU, JM3AWH W JPYrUe aHAJIOTMYHBIC OOBEKTHI
npasa [1].

CyIIHOCTh MHTEIUICKTYAJIbHOTO TpaBa 3aKIYaeTcsl B  00CCICYCHHU
IOPHIMYECKOM 3alUTHI MMPaB M UHTEPECOB TEX, KTO CO3Ma€T MHTEILICKTYalbHYIO
IPOIYKIMIO, OT HECAHKIMOHUPOBAHHOI'O HCIIOJB30BAaHHUS €€ APYTUMH JIUI[AMHU.
WuTemiekTyaabHoe TpaBO MPEIOCTABISACT IMPaBOOOIagaTEIsIM BO3MOYKHOCTD
HOJTy4aTh MPUOBUIb OT CBOMX HHTEUIEKTYaJdbHBIX TBOPCHHMH M 3alMIACT HX
HUHTEPECHI OT JAPYIHX JIMI, KOTOPhIE MOT'YT UCIIOJIb30BaTh WJIH PACIIPOCTPAHAThH UX
OPOAYKTHI Oe3 pasperieHus npaBoodaamgarens [5].

WHTemekTyaabHOe MPaBo BKIKOYAET B ceOs HE TOJIBKO MpaBa Ha CO3aHHBIC
NOPOIYKThl, HO W TMpaBa Ha caM TNPOIECC CO3JaHUsA MPOAYKIIMU, HAIpPUMED,
TOPrOBBIC CEKPEThl U KOH(DHICHIMATBHYIO HH(POPMAIINIO, KOTOPbIE MOTYT OBITH
TI0JI30BaHbI TOJBKO B paMKaX JOTOBOPEHHOCTH MEXIy CTOpOHaMU [7].

OcHOBHasl [IeJIb HHTEIUIEKTYaIbHOIO MPaBa - 9TO COAEHCTBHE MHHOBAIUSIM,
HAYYHBIM W TEXHOJOTHYECKMM  OTKPBITHSM, a Takke  oOecredcHue
NpPaBOPa3yMEHUS M 3alIUThI TE€X, KTO CO37aeT MHTCIUICKTYAIbHYIO MPOAYKIIHIO.
A.A. buprokoB ompenensiecT 00bEKTUBHYIO U CYOBEKTUBHYIO CYI[HOCTDH TOHSTHS
UHTEIUICKTyaIbHOe TIpaBo [8].

ABTOpPCKOE TpaBO B OOBEKTUBHOM CMBICIIE TMPEJCTABISET COOOM
COBOKYITHOCTb TIPAaBOBBIX HOPM, KOTOPBIC PETYJIUPYIOT OTHOIICHUS B cdepe
CO3JIaHMsI, WCIOIBb30BAHUSA W 3alllMThl TMPOWU3BEICHWNA HAyKH, JUTEPATyphl H

HCKYCCTBA. J_—[aHHLIe HOPMBI U IIpaBWIa ABJIAROTCA 00s13aTeIbHBIMHU I BCCX H



NoJIIeKaT COONIOACHUIO, WX HapyIlIeHHE MOXET MPUBECTH K HOPUIUYECKUM
nocaenctusm [10].

B cyObeKTHBHOM CMBICIIE aBTOPCKOE MpaBO MPEJCTABISIET COOOM mpaBo
CyOBEKTa, TO €CTh aBTOpa, HA PACHOPSKEHUE UCKIIOYUTENbHBIM IPABOM Ha CBOE
IIPOU3BENCHUE, HA BO3HATPAXKICHUE 3a MCIIONIB30BAHME €r0 INMPOU3BEICHHUs, Ha
3aIUTy CBOMX MHTEPECOB B CIIyUasx HapyIlIeHus ero mnpas [8].

TepMuH «uHTENIEKTYyaabHAs COOCTBEHHOCThY» HE YIIOMHHAETCS HAMIPSIMYIO B
Konctutynuu P®. Opgnako B KoHcTUTylnMu mNpsiMO yKas3bIBaeTcsi Ha OOIIYIO
IIPABOBYIO 3aLTUTY UCKIIIOUUTENbHBIX MPaB - KOHCTUTYIIMOHHOE TIPaBOO0IaIaHKE.

Hampumep, B crarbe 36 Koncturynuu PO npusnaercs npaBo Ha cBOOOIHOE
UCIIOJIb30BaHUE CBOUX CIIOCOOHOCTEN M MMYILECTBA JJIsl MPEAIPUHUMATEIbCKON 1
MHOM HKOHOMMYECKON aesTenbHOCTU. [Ipu 3TOM rocynmapctBo oOecreunBaeT
PaBEHCTBO MpaB U cBOOOJ YEJIOBEKA U Tpa)KAaHUHA, 3aIUTY UX MpaB U CBOOOJ OT
HapyILIEHWsI CO CTOPOHBI OPraHOB T'OCYAAPCTBEHHOW BJIACTH, OPraHOB MECTHOTO
caMOyIIpaBJeHus, OOIIECTBEHHBIX O0BEIUHEHUHN, JOMKHOCTHBIX M TPAXKIAHCKUX
T,

Takxe, B HOBOU penakuuu cratbu 75 Konctutynuu PO, npunstoit B 2020
rojly, MpsSMO YKa3bIBA€TCS, YTO y4acCTHUE B KYJIbTYPHOW >KU3HU OOECTIEUUBACTCS
rapaHTUsSMHU CBOOOJBI TBOPYECTBA, OXPAHOM aBTOPCKUX W CMEXKHBIX IIPaB,
CBOOOJ/IHBIM JIOCTYIIOM K MH(OpPMAIIUH.

Takum 00pa3oM, XOTS TEPMUH «UHTEIUIEKTYyajdbHas COOCTBEHHOCTb» HE
ucrionbzyercs B KoHcturyuuun  P®, OCHOBHBIE  NPHUHIMUIIBI  3allUThHI
UCKIIIOUUTENBHBIX TIPaB, CBSA3AHHBIX C MHTEIUIEKTYaJIbHOM COOCTBEHHOCTHIO,
samuiaroTcs B Koncrurynuu PO kak yacTh KOHCTUTYLIIMOHHOTO TIpaBaoOiagaHus
U TapaHTUil CBOOONBI KYJbTYPHOU XKU3HU, TBOPUYECTBA M CBOOOJHOIO JOCTyMHa K
urdopmanuu [33].

B TI'paxnanckom komekce P® (I'K P®) wuHTemnekryaabHbIe MpaBa
perynupytorcst B tiaBe 70 «O0 MHBIX 00BEKTaX TPaXJTaHCKUX IpaB», a TAKKE B

Pa3IUYHBIX JPYTUX TJaBax KoJeKca, KOTOPhIE PEryJHUpYyIOT OTHOIIEHUS B chepe



HNCKIIIOYUTCIIbHBIX ITPpaB HA 00BEKTBI HHTGHHGKTyaHBHOﬁ co0cTBeHHOCTH. OOBEKTHI

MHTEJUIEKTYaIbHONU COOCTBEHHOCTHU MPEJCTABJICHBI HA PUCYHKE 1.

OOBEKTE HETETEKTVATLHOH CODCTEEHHOCTH

Hayawmo-Texumdeckod 1 T "
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Pucynok 1 - Kitaccudukanus 00beKTOB HHTEIIEKTYaIbHOW COOCTBEHHOCTH

B orHomenunm wuHTemnekryanpHbix npaB B 'K P® perymmpyerca psan
BOIIPOCOB, BKJIIOYAsl ONpENeNeHne OOBEKTOB HMCKIIOYUTEIBHBIX MpPaB, MOPSAOK
BO3HHKHOBEHUS, OCYIIECTBICHHS, IIEPEX0Ja U MPEKPALICHUS ITUX IPaB, OXPaHY
IpaB U BO3MeELEHUE yiiepOa Npyu HapyLIEHUH UCKIIOUUTENbHBIX MPaB Ha OOBEKTHI
UHTEIUICKTya bHOU coOcTBeHHOCTH [13].

B rnaBe 70 «O0 uHBIX 00BEKTAX IPAKIAHCKUX MPABY PETYIUPYIOTCS TaKUE
OOBEKTBl, KaK KOMIIBIOTEPHbIE IpOrpamMmbl, 0a3bl JIaHHBIX, TOIOJOIHH
UHTErpajbHbIX ~ MHKPOCXEM, OXpaHsSeMble COpTa  pacTeHUM, CpeAcTBa
VUHAUBUIYaIU3alU TOBAPOB U YCIYT, 3HAKU OOCIIYKUBaHUs, a Takke (PUpMEHHbIE
HAaUMEHOBaHUA. 3JECh OMNPENESIOTCS NpaBa BIAICIbLEB HAa 3TH OOBEKTHI M

HOPSAIOK UCITOJIb30BAHUS, 3AIMTHI U BO3MEIIEHUS yiepOa Py HAPYIIEHUH IPaB.
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Crates 1228 T'K P® comepkuT nepedyeHb ClydyaeB, KOrja TIpaxkaaHe HE
MOTYT OBITh MPU3HAHBI ABTOPAMH PE3YIbTATOB UHTEIUIEKTYAIbHON €SI TEIbHOCTH.
B wactHOCTH, 3TO Kacaercs ciydaeB, KOrja NpPOU3BEACHHE CO3/1aHO B paMKax
TPYAOBOIO  JOrOBOpa WJIH TI'Pa)JTaHCKO-NPABOBOrO  JIOTOBOpA,  KOTOPBIN
npearnoiaraeT nepeayy HCKIYUTEIbHBIX MPaB Ha CO3/1aBAEMOE ITPOU3BEICHUE.

Cornacho ctatbe 1229 'K PO, 00beKThl HHTEIUIEKTYaTbHON COOCTBEHHOCTH
MOTYT OBITh IPU3HAHBI OXPaHAEMbIMU, €CJIU OHU MPEACTABISAIOT COO0M pe3ynpTaT
UHTEJUIEKTYaIbHOM NEeSITENbHOCTH, KOTOpbIE o0naaaroT HOBU3HOM,
U300peTaTeIbCKUM YPOBHEM WJIM TMPOMBIIIICHHON MPUMEHUMOCTBIO, SIBIISIOTCS
NPOU3BEACHUSMU  HAyKW,  JUTEpaTypbl  WIM  HCKYCCTBa,  CpeICTBaMU
UHAUBUIYATU3AlUU IOPUINYECKUX JIUL], TOBAPOB, padOT WK YCIIYT.

Cratbs 1230 TK P® ompegenser ocHOBaHHMS, MO KOTOPbIM OOBEKTAMH
MHTEIUIEKTYaIbHON COOCTBEHHOCTH MOTYT OBITh OOBSBIEHBI HE OXPAHSEMBIMU: B
YACTHOCTH, €CJIM OHU MPOTHUBOpPEYAT OOIIECTBEHHOMY MOPSIKY, HPAaBCTBEHHOCTH,
UCKIIIOUUTEIBHBIM TIpaBaM JIPYTUX JUI WIM HE COOTBETCTBYIOT TPEOOBaHMSIM
3aKOHa.

B coorBerctBumM co crarbeil 1235 'K P®, uckmouutenbHble MpaBa Ha
O0BEKThl MHTEJUICKTYAJIbHOW COOCTBEHHOCTH BKJIIOYAIOT aBTOPCKHE U CMEXKHBIE
npaBa, MpaBa HAa W300pETEHUs, MOJE3HbIE MOJENU, MPOMBIIUIEHHbBIE O00pa3libl,
CEJICKIIMOHHBIE JIOCTMKEHUS, HAaMMEHOBAHUS MECT TPOUCXOXKIEHUS TOBAPOB,
TOMOJOTUMA  HHTETPAJIbHBIX  MHKPOCXEM,  CPEICTBAa  HMHJMBHAYyaIU3alUU
IOPUAMYECKUX JIMI, TOBApOB, pabOT WM YycAyr (TOBapHbI€ 3HAKH, 3HAKU
oOciyXKuBaHUs, PUPMEHHBIE HAUMEHOBAHMUS).

Cratess 1236 TI'K P® omnpenenser OCHOBaHUS  BO3HUKHOBEHHS
UCKJIFOUUTEIBHOIO NpaBa Ha OOBEKT HMHTEIUIEKTYaJbHOM COOCTBEHHOCTH: IpHU
CO37IaHNHM HOBOT'O 00BEKTA MHTEIUIEKTYAIbHOW COOCTBEHHOCTH, €T0 IPHUOOPETCHUH
U TIepexo0/ie MpaBa COOCTBEHHOCTH HAa OOBEKT.

B coorBercTtBUM co crartbedt 1237 'K P®, uckirouuTenbHbIE IpaBa Ha

00BEKTHI HHTGHJIeKTyaHBHOﬁ COOCTBEHHOCTH MOI'YT IICpCaaBaTbCA U IICPCXOIUTH
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OT OJHOrO JIMLA K JAPYroMy MyTEeM JIOrOBOpa, HACIEIOBaHUS, MPUHAMIECHKHOCTH K
JUYHOMY UMYILECTBY WM BCIEICTBHE PEOPraHU3aLNN IOPUIUIECKOTO JHIIA.

Cratenm 1244-1245 T'K P® perynupyroT NOpPSAOK OXpPaHbl M 3aIlUTHI
UCKJIIOUUTEIBHBIX TMpaB Ha OOBEKThl HMHTEUIEKTYaJIbHOH COOCTBEHHOCTH U
rapaHTUPYIOT MPaBOOOIAIATENI0 BO3MEIICHNE MPUIMHEHHBIX YOBITKOB B Cllydae
HapyLIEHUS €ro npas APYTUM JIULIOM.

Cratbs 1255 I'paxxmanckoro koaekca P® perynupyer aBTOpCKHE IpaBa Ha
HAy4YHbIE, XYJ0KECTBEHHbIC U JPYrue MPOU3BEACHUS, CO3JaHHbIE (PU3UNYECCKUMHU
JUIAMU WIA IOPUIMYECKUMHU JIMIIAMHU, a Tak)Ke Ha TMPOrpaMMbl ISl SJEKTPOHHBIX
BBIYMCIUTEIBHBIX MallMH W 0a3bl JaHHBIX. B COOTBETCTBUM C 3TOM CTaThew,
aBTOPCKOE MPaBO BO3HUKAET C MOMEHTA CO3JaHUs MPOU3BEACHUS U JEHUCTBYET /10
KOHIIa XU3HU aBTopa u 70 jer mocne ero cMeptu. Eciin npousBeneHrne Co3/1aHo
COBMECTHBIMHM YCHJIMSIMH HECKOJIbKMX aBTOPOB, TO IpaBa COABTOPOB PaBHbI U
COXPAaHSIOTCA TAKXKE 10 KOHIA UX JKU3HU U Ha NpOoTshKeHUHU 70 JIeT mociie CMepTH
HOCJIETHETO U3 COABTOPOB.

ABTOpCcKOE TMpaBO BKJIOYaeT B ce0s UCKIIOYHUTEIbHOE MpaBO Ha
UCTOJb30BAaHUE  TMPOM3BEACHMS  JIOOBIMU  croco0aMu,  TakUMH  Kak
BOCIIPOM3BEACHUE, pACIpOCTpaHEHHUE, MyOJWYHBIM TMOKa3, IMepenada dYepes
dboHOrpaMMy WM TelepaJuOBEIIaHUE, a TAaKXKe IMPaBO Ha BO3HATPAXKJICHUE 3a
UCIOJIb30BaHue mnpousBeneHus. OCHOBAHHEM JIJISi UCHOJB30BAHUS MPOU3BEICHMUS
0e3 corjacus aBTOpa MOXET OBITh TOJBKO 3aKOH WM JOTOBOP C aBTOPOM.
Hapyiienne aBToOpcKuX npaB MOKET MPUBECTH K IOPUIUYECKON OTBETCTBEHHOCTH,
BKJIFOYasi BO3MOXHBIM TpeOOBaHME B3bICKAHUS YOBITKOB U 3asBJICHUE Ha
BO3MeIIEHHE MOpalibHOIo Bpeaa [14].

Heobxonumo cka3zatrh 0 CyObEKTaxX aBTOPCKOr'O MpaBa, KOTOPbIE MOT'YT OBITh
JBYX THUIIOB: NEPBOHAYAIBHOIO U MPOou3BOAHOr0. CyOBEeKThl NEepBOHAYAIBLHOIO
TUTA - 9TO aBTOPHI MPOU3BENCHUM, TO €CTh (PU3NYECKUE JUIA WIA KOJUICKTHUBBI
JMI, CO3JAIOIINE MPOU3BEIACHUS HMHTEIUICKTYaJIbHOM JEATEIbHOCTH (Hampumep,
nUcaTeNu, XyI0KHUKH, KOMIO3UTOpbI). CyObeKThl MPOU3BOAHOIO THUIA - 3TO

Jquna, KOTOPEIC MoJIy4aroT ImpaBa Ha HUCIIOJB30BAHUC HpOI/ISBe)IeHI/Iﬁ
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WHTEJUIEKTYaIbHOM JeSTeIbHOCTU OT X aBTOPOB WJIM NPSIMBIX MpaBooOJIagaTeseH,
HarnpuMep, U31aTeNd, KHHOCTYIMH, TeICKOMITaHuU U ipyrue [15].

[Ipsimble mpaBooOIagaTEIM MOTYT IMpUOOpETaTh MpaBa HAa HUCIOIb30BaHUE
IIPOM3BEICHUSI KaK HAa OCHOBAHWMM 3aKOHA, TaK M HAa OCHOBAaHHUM JOTOBOPOB C
aBTOpPOM WJIH JPYTUMHU TIpaBooOmamarensMu. Hanpumep, wu3gaTenb MOXKET
npuoOpeTaTh TpaBa Ha M3JaHUE W PACHPOCTPAHCHHE KHUTHU OT aBTOopa Ha
OCHOBAaHUU JI0TOBOpA, a TAK)KE Ha OCHOBAHMU 3aKOHA O ITpaBax Ha MCIOJIb30BAHUE
IPOM3BEACHUH, €CJIM aBTOPCKUE MpaBa He ObUIM MepeaHbl Apyromy Juily. BaxkHo
OTMETHUTh, YTO TpaBa IMEPBOHAYATIHLHOTO THIA (AaBTOPCKHE IIpaBa) M IIpaBa
IPOM3BOJHOIO THMA (MpaBa Ha UCTOIb30BAHUE MPOU3BEACHHS) MOTYT MEPEXOIUTh
OT OJIHOTO CYOBEKTa K JAPYroMy B pe3ysibTaTe COBEPIICHUS CACIOK (Hampumep,
MPOJIa’KU MPOU3BEACHUS WM MPaB Ha HEro) Wid B pe3yjbTaTe HACIEIOBAHUS B
COOTBETCTBHUH C 3aKOHOAATEILCTBOM [18].

Cratbs 1258 TI'paxxmanckoro kojekca P@® ycTaHaBIuMBaeT MOPSIOK
WCIIOJIb30BaHUSl TPOU3BENCHHM, KOTOphbIe OBUTM CO3/IaHbl B paMKax TPYAOBBIX
orHomeHn. CorjacHO JTOH cTaThe, €CIM MPOM3BEAEHHE OBLIO CO3JaHO
pabOTHUKOM B paMKaxX CBOUX TPYAOBBIX OOS3aHHOCTEW WM Ha OCHOBE 3aJlaHUS
paboromarens, TO TpaBa Ha HCIOJIb30BaHUE TPOU3BEACHUS (B TOM 4YHUCIE
UCKJTIOYUTENIbHBIC) MPUHAAJIEKAT pabOTONATENI0, €CIIM MHOE HE MPETyCMOTPEHO
3aKOHOM WJIM JO0TrOBOpOoM. IIpu 3TOM cCTaThd COAEPKUT BAKHOE OTPAHUYECHHUE:
mpaBo paboTojaTelNs Ha MCIOJIb30BaHUE MPOU3BEACHUS HE PACIPOCTpaHsIeTCs Ha
TO, YTO SIBJIAETCS JIMYHBIM BKJIQJIOM aBTOpPa B CO3JaHHUE MNpPOU3BEACHHs. Takoe
JUYHOE TBOPYECKOE HA4Yall0 B TMPOU3BEACHUU COXPAHSET 3a aBTOPOM €ro
MOpPaJIbHOE MPAaBO Ha aBTOPCTBO M HA UMS, & TAKXKE MCKIIOYWTEIIBHOE MPaBO Ha
3alUTy TPOU3ZBEIECHUS OT JIOOBIX HCKAXEHUW, U3MEHEHUW WM OCKBEPHEHUH,
KOTOpbIE MOTYT NPHYUHHUTH YIIEpO aBTOPCKOMY MOCTOMHCTBY. CliemoBaTeNbHO,
€CJIM TIPOU3BEACHUE OBLIO CO37aHO PAaOOTHMKOM Ha OCHOBE TPYAOBOIO JIOrOBOpa
WIM 3aJaHusi, TO paboTolarenb MOXKET HCIOJIb30BaTh IPOU3BEICHUE B

KOMMCPUCCKUX LCIIAX W IIOJYYaTb A0XOH OT €ro HMCIIOJIb30BAHUA 0e3 cornacus
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aBropa. OHaKO, aBTOp COXpaHsSEeT MOpajbHbIE MpaBa HA MPOU3BEICHHUE U IMPABO
TpeOOBaTh 3aIUTHI CBOEIO aBTOPCKOT'O JJOCTOMHCTBA [22].

Hpyrue rtnaBel 'K P®, HenmocpeacTBEHHO HIM KOCBEHHO, COJEpXkKaT
MOJIOKEHUS, Kacaluuecss OOBEKTOB MHTEIEKTYalbHOH COOCTBEHHOCTH, B
yacTHOCTH TiaBy 77 «0OO0 aBTOPCKOM NpaB€ M CMEXKHBIX IpaBax». 3IECh
PEryJIUpyIOTCs MPaBOBbIE OTHOLIECHUS B cpepe aBTOPCKUX IpaB HAa MPOU3BEICHUS
HayKH, JINTEpAaTypbl W MCKYCCTBA, a TaKXe CBSA3aHHBIX MpaB: (OHOrpamM,
UCIIOJIHEHUH, MPOAYKIIMU MPOU3BOJICTBEHHOIO M KYJIbTYPHOIO HAa3HAYEHUS U T.JI
[20].

B Hayke cyliecTByeT 3HAYUTEIBHOE KOJIMYECTBO OMNpPENENECHUN MOHATUN
UHTEIUIEKTYaJIbHBIX TMpaB M MHTEJUIEKTyaJlbHOM coOcTBeHHOCTU. (CoriacHo
CynapukoBy C.A. UHTENJIEKTYaJdbHAs! COOCTBEHHOCTh SIBJISIETCS UCKIIIOUUTEIbHBIM
IPaBOM, KOTOPOE NPUHAMIEKUT KaK (PU3NUECKUM, TaK U IOPUAUYECKUM JUIaM, Ha
pe3ynbTaThl HHTEJUIEKTYAIBHOW JIEATEIbHOCTH M MPUPABHEHHBIE K HUM CPEJCTBA
WHIMBHIyaJIN3al{ TPOU3BOAUMON NMPOIYKIUH, BBITIOIHIEMBIX PaOOT WM yCIYT.
[Ipu3HaKoM MHTENUIEKTYaIbHOW COOCTBEHHOCTH SIBIISIETCS OXPAHSEMOCTh IpaB Ha
pe3ynbTaThl MHTEIIEKTYaJIbHOM JEATENBHOCTH W MX ucnoib3oBaHue. llox
pe3ynbTaTaMi MHTEJUIEKTYaJIbHOW JESITeIbHOCTH TMOHHUMAETCs BCE, YTO ObLIO
CO3/IaHO C MOMOIIBIO YEJIOBEYECKOr0 yma. DTO BKIIIOYAET B CeOsl MPOM3BEICHUS
HAyKH, JIMTEpPaTypbl, HCKYCCTBA, KOMIIBIOTEpHbIE NPOrpaMMbl, H300peTEHUS,
TOBapHblE 3HAKM W JPYrHe UHTEIUIEKTyajdbHble MNpOAYKTHL.  CpencrTsa
WHAUBUIYaTU3AlMH - 3TO TOBAPHbIE 3HAKHU, 3HAKU OOCITYKMBaHUS, HAUMEHOBAHUS
MECT TPOUCXOXKACHUS TOBAapOB, (UPMEHHbIE HAWMEHOBaHUS U JpYyrue
aHAJIOTUYHbIE O00O3HAYEHUs, KOTOpBIE HCIONB3YIOTCS s  MICHTU(UKALNN
TOBApOB U YCIYI U BBIACNEHUS HMX W3 OOIIel Macchl TOBapOB M YCIYT.
CrnepoBarenbHO, B OpraHu3allid M YNPABIECHUU  IPEANpPUATHEM 32
UHTEIUIEKTYaIbHON COOCTBEHHOCTBIO CIEAYET COXPaHATh 3HAHUS, KOTOPbIE OyIyT
B HauOOJIbIIIEH CTETIEHH MPUMEHHMBI K MPOU3BOJACTBY M MpoOJaxe Mpoaykuuu. B
YacCTHOCTHU, HEOOXOAMMO YIENSITh BHUMAaHHE CO3/IaHMIO, YIPABICHUIO U 3aIlUTE

UHTEIUIEKTYaIbHOM COOCTBEHHOCTH B (opMe HU300pETEHUH, MOJE3HBIX MOJEIEH,
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MPOMBIIIJIEHHBIX 00pa3Il0B, TOPrOBBIX MapoOK W aBTOPCKUX mpaB. OgHuM U3
KJIFOUEBBIX ACTIEKTOB SIBJISIETCS 0O0ECTICUEHUE OXPaHbI MPAaB HA MHTEIUICKTYaIbHYIO
COOCTBEHHOCTb, 4YTO OOECICYHT 3aKOHHOCTb M CTAOWIBHOCTb JESATCIBHOCTH
opranmzanuu [64].

HoBocenoBa JILA. TpakTyer HHTEJUIEKTYyaJIbHYI0 COOCTBEHHOCTbh Kak
COBOKYITHOCTb IIPaBOBBIX OTHOIIEHUMN, KOTOPbIE BO3HUKAIOT B CBSI3U C BJIAJICHUEM,
pacropsiKeHueM U UCII0JIb30BaHUEM POJIYKTOB MHTEJUIEKTYaJIbHON
NEATENbHOCTH, UCKIIFOYUTENBHBIX MPAB Ha PE3yJbTAaThl TBOPUECKOW AEATEIbHOCTH
U CpeACTB MHAUBHAyanu3auud. Takum oOpa3oMm, TMOJ HHTEUIEKTyalbHON
cooctBeHHOCTHIO JI.A. HoBocenoBa moHMMAET KOMIUIEKC MPaB, KOTOPBIE CBSI3aHbI
C CO3/laHUEM U HCIOJIb30BAHHEM MPOJYKTOB HHTEIUIEKTYaJbHOU JESTEIbHOCTH,
TaKuX  Kak  JUTEepaTypHble,  MY3bIKaJIbHbIC,  HAy4YHbIC€  IPOU3BEACHUS,
TEXHOJOTMYECKUE PEUICHHUS, TporpamMebl 11 DBM, cpeacTBa nHaIuBUAyau3aluy,
BKJIIOYAsi TOBapHbIC 3HAKU. J[aHHBIA MOAXOJ K MHTEUIEKTYaIbHONH COOCTBEHHOCTH
MOIYEPKUBAET BAXXHOCTh MPABOBBIX OTHOIICHUN M MPAaBOBOI 3alllUTHI BIaJCHUS,
paclopsiKEHUS W HCHOJb30BAHUS MPOAYKTOB HHTEIUIEKTYAJIbHOW IEATEIbHOCTH.
Kpome Toro, JI.A. HoBocenoBa oTrmMeyaer, 4TO OCHOBAHMEM JJIi BOSHUKHOBEHUS
COBOKYITHOCTH MpPABOBBIX OTHOUIEHUM SIBIISIETCS  PE3YJbTAaT  TBOPYECKOMU
NESITENbHOCTH, KOTOpBIM HeceT B cebe BaXHYIO TMOdb3y s oOIecTBa u
SKOHOMUKHU. Takol MOAX0J K HWHTEUIEKTYaJbHOW COOCTBEHHOCTH TO3BOJISIET
paccMaTpuBaTh €€ KakK CJIIOXKHYI0 M MHOTOTPAHHYIO KaTerOpuio, Ha KOTOPYIO
BIIMSAIOT pa3linuHble (PAKTOphl, TakhMe KaK HMHHOBAIMW, TEXHOJOTUM, HAy4YHbIC
WCCIICZIOBAHHUS, PHIHOK M COIHANIbHBIC TOTpeOHOCTH [38].

HazapoB A.I'. TpakTyeT MHTEIJIEKTYaJbHYIO COOCTBEHHOCTh KaK IPaBOBOE
MOJIOXKEHHE JBYX OCHOBHBIX KaTE€rOpuil Pe3yJbTaTOB HWHTEIUIEKTYaJlbHOU
JIESITEIbHOCTU: aBTOPCKUX M CMEXHBIX MPaB, a TAaKKe OOBEKTOB MPOMBIIUICHHON
COOCTBEHHOCTU. ABTOpCKME TMpaBa, Kak ykaszbiBaeT OpkunHa E.A., sBuswoTcs
JUYHBIMU HEOTUYXIAEMBIMU MIPABaMHU aBTOPa Ha €ro MPOU3BEAECHUE U BKIHOYAIOT
B ce0s MpaBa Ha UMsI aBTOpa, HA CBOOOJIHOE PACTIPOCTPAHEHUE MPOU3BECHHUSA, HA

3alUTy TMPOU3BEACHUS OT HCKAXKEHWH, Ha BBIOOpP croco0a HCIOIb30BaHUs
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IIPOU3BENCHUS U JIpyTrHUe MpaBa. ABTOPCKME NpaBa BO3HUKAIOT aBTOMAaTHYECKH C
MOMEHTA CO3/IaHMs NPOU3BEIECHUS U COXPAHSAIOTCSA B TEYEHUE BCEM KU3HU aBTOpA
u B teueHue 70 mer mocne ero cMmepth. CMEXHBIE MpaBa, B CBOK OYEpE[lb,
OTHOCATCA K IHpaBaM IpaBooOJajaTeNel Ha HCIOIb30BAaHUE NPOU3BEAECHUM,
KOTOpBIE HE SBIAKOTCA aBTOPCKMMHM M 3allUIIECHBI 3aKOHOM, HAalpUMeEp, Npasa
OpOU3BOAMTENECH (POHOrpaMM, MpaBa apTUCTA-UCHOIHUTENS U npoure. OCHOBHOU
IENbI0 MHTEIIEKTYaIbHOM cOOCTBeHHOCTH 1o MHeHHI0 Opxunoit E.A. siBnsercs
3allluTa pe3yJbTaTOB TBOPYECKOM W HWHTEIUIEKTYaJlbHOM JESITEIBbHOCTH OT
HEJErajJbHOr0 MCMOJB30BaHMS M 3allluTa TMpaB MpaBooOiagaTesed Ha
UCIIONIb30BaHUE  3TUX  pe3yiabraroB. Ilom  oObekTamMu  IPOMBIIUICHHON
COOCTBEHHOCTH  MOXKHO  TOHHUMAaTh  W300pETEHMs, TMOJIE3HbIE  MOJENH,
OPOMBIIUIEHHbIE 00pa3lbl, CEJNEeKIMOHHbIE JOCTUKEHUS, TOBapHbIE 3HAKH,
HAaUMEHOBAHUS MECT MPOUCXOXKACHUS TOBApPOB, TOMOJOIMM HWHTErPAIBHBIX
MHUKPOCXEM U APYTrHe 0ObEKThl. Takod MoAX0[ K NOHUMAaHUIO0 MHTEIUIEKTYaJIbHON
COOCTBEHHOCTH TO3BOJISIET paccMaTpuBaTh €€ KakK MPaBOBOE IMOHITHE, KOTOPOE
00BbEeIUHSET IIPaBOBYIO OXpaHy Pa3JIMYHBIX BUJIOB pE3yJIbTaTOB
UHTEJUIEKTyaIbHOM nesTensHocTH [37].

brnusneny U.A. TOBOpPUT O TOM, UYTO MHTEJUIEKTyallbHas COOCTBEHHOCTb 3TO
pe3ynbTaT MHTEIJIEKTYalbHOW JESATeIbHOCTH, BKIIIOYAIOIINI B ce0si HOBIIECTBA,
U300peTeHUs, 3HAHMs, OPUTMHAJIbHBIE WJIEM, WHHOBAIMU WU JPYrue MOoAoOHBIE
00BbekThl. OHA MOXET NPEJCTaBIATh COOOM KOHKPETHBIM MaTepuaIbHbI OOBEKT
WIM COCTOATH M3 INPAaB HA MCHOJIb30BAHUE MMYILECTBA, IMOJIEKAIIETO TPAaBOBOU
3amuThl. VHTENneKTyanpHas COOCTBEHHOCTh TAaKKe€ MOXKET OBITh 3alllUIIeHa
3aKOHOAATENBCTBOM, KOTOPOE OIpEAENseT IpaBa Ha JOCTYII, MCIOJIb30BaHUE U
yIpaBJICHUE TaHHBIMU o0BbekTamMu. HecMoTpst Ha TO, 4TO TepMUH "COOCTBEHHOCTH"
OTHOCHTCS K MaTepUalbHbIM 00bEKTaM, HHTEJUIEKTYyalbHasi COOCTBEHHOCTh TaKke
MOKET PacCMaTPUBATHCS KaK UMYIIECTBO, KOTOPOE MOXKET MEPEXOUTH OT OJHOTO
BIIJENbla K JPYyromMy IO NpaBy BiaaeHUs. Takod mMOAXOJ MNOAYEPKUBAET
coOupaTeNnbHbI, MEXOTPACICBOM XapakTep JaHHOrO TepMuHA. MexorpacieBas

CYIIHOCTb HMHTCIUICKTYAJbHBIX IIpaB B MHOCJIOM 3aKIOYacTCd B TOM, 4YTO OHH
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NPUMEHUMbI KO MHOTHM OTpaciisiM 3KOHOMHUKH, BKJIIOYas HCKYCCTBO, HAyKY,
TEXHOJIOTUH, TMPOrpaMMHOE OO0ECleueHHe, MY3bIKYy, JIUTeparypy U Jp.
HNuTennekryanbHple MpaBa SBISIIOTCS OCHOBOM 3alMThl  MHTEIUICKTYaJlbHOUN
COOCTBEHHOCTH, KOTOpas CBsS3aHa C CO3JJaHMEM M PacClpOCTPAaHEHHUEM 3HAHUU U
uHHOBalMi. Hanpumep, aBTOpckoe NPaBO MNPUMEHUMO K JIMTEPATYPHBIM
npou3BeneHUAM, GororpadusM, My3plIke M JIPyrMM BHuAaM TBopuecTBa. OHO
MPEOCTABIISIET IPAaBO aBTOPY Ha MCIIOJIb30BAHUE CBOETO MPOU3BEACHUS, ITPABO Ha
JICHbI'M 3a €ro HCMOJIb30BaHWE APYTUMH JIMI[AMH U TPABO Ha 3alIUTY CBOETrO
WHTEJJIEKTYaJIbHOTO TBOPYECTBA OT HE3aKOHHOI'O HCMOJIb30BaHUA. I[laTeHTHBbIE
npaBa MPUMEHSIIOTCS K TEXHUYECKUM M300pETEHUSIM U ApYruM MHHOBanusaM. OHu
JAI0T MATEHTO00 aAaTeNI0 IKCKIIO3UBHOE MPaBO Ha MPOU3BOJCTBO U IMPOJAKY
MPOJIyKTa, MOJYYEHHOTO HAa OCHOBE IMATEHTA, a TAKXKE 3alIUTy OT KOHKYPEHIUHU
[9].

A.C. AHUKUH ompelenser HHTEUICKTyalbHblE MpaBa KaK IPaBOBbIC
WHCTUTYThI, HaNpaBJICHHbIE HA 3alIUTy pE3yJbTaTOB HWHTEUIEKTYyaJIbHOU
NEATeTbHOCTH W OOECIICUCHHE TpaB M HHTEPECOB WX  aBTOPOB U
npaBoobianareneii. OH CUMTAET, YTO MHTEIUICKTYaIbHbIE ITpaBa pacCMaTPUBAIOTCS
KaK Pa3HOBUIHOCTH ITpaBa COOCTBEHHOCTH, BKITFOYAIOIIEH B ce0s IKCKIIFO3UBHBIC
mpaBa Ha HCIOJIb30BaHHE OOBEKTOB, BO3HHUKAIOIIME aBTOMATHYECKHM B MOMEHT
co3laHusl Takux OOBEKTOB, 0e3 HeoOxoaumocTH peructpauuu. CyUuHOCTb
WHTEJUIEKTYaJIbHBIX TpaB 3aKI0YaeTcss B OOECICUCHUH TPABOBOM 3alllMThI
pe3yJAbTaTOB HMHTEIUICKTYAIbHOW AESITENBHOCTH. ODTH MpaBa MPEAOCTABISIOT HX
BIIQJICIbIIAaM SKCKIIIO3UBHOE MPABO HAa HKCIOJIB30BaHWE M O0JaJaHuE TaKUMU
pe3yabTatamy, a TakKe MPaBO Ha 3AIMUTY 3TUX MPaB OT HAPYIIEHUN CO CTOPOHBI
TPEThUX JIMI. OKCKJIIO3UBHbIE I[paBa HAa HCIOJIb30BaHUE PE3YJIHTATOB
WHTCJUICKTYaIbHONH  JICATCIIPHOCTH  MPEAOCTABISAIOT WX  MPpaBooOIagaTeIsIM
BO3MOXHOCTh HMCHOJB30BaTh W  3alyIIaTh CBOM HMHHOBAI[MHM, 3HAHUM,
WCCIICIOBAHUSA U JIPYTHME€ Pe3yJIbTAaThl MHTEIUICKTYAJIIbHON NESITEIbHOCTH, YTO B
CBOIO OYepe/ib CIIOCOOCTBYET Pa3BUTUIO HAyKH, TEXHOJOTHH, UCKYCCTBA U JIPYTUX

obnacreit npesrenbHocTH. B 1menom, A.C. AHUKMH TIOAYEpPKUBAET, UTO
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WHTCJUIEKTYaJbHbIC  TpaBa  SIBJISIOTCS  BaXXHBIM  KOMIIOHEHTOM  IpaBa
COOCTBEHHOCTU U SIBJISIFOTCS HEOTHEMJIEMOM 4YacThi0 Pa3IMYHBIX OTpacien
SKOHOMUKHK B Hactosiee Bpems. OHU oOecrnedrBalOT TMPABOBYIO 3aIUTY s
MHHOBAIIMOHHBIX MPOJYKTOB, CO3JaHHBIX MPEANPUHUMATEISIMA U aBTOpaMH, U
JJA€T HUM BO3MOXKHOCTb COXPAaHUTh U TPUMEHSITH CBOM HWHTEIUIEKTYalbHbIC
JTOCTH)KCHHS B HAcTOsIIIEeM U Oyayriem [3].

[TonsikoBa FO.A. cuuTaer, 4TO UHTEIUIEKTyalbHbIE MPaBa SIBJISIOTCS Ba)KHOU
YacThbIO COBPEMEHHON IMPaBOBOM CHCTEMbl M HEOOXOIMUMBI [JIsi OOECIICUEeHHMs
pa3BUTHUS HAyKH, TEXHOJOTUH, KyJIbTYphl M Jpyrux ooOnactedt xku3Hu. OHHU
COCTAaBJISIIOT KOMIUIEKC MPABOBBIX HHCTUTYTOB, KOTOPbIE 00ECIIEYUBAIOT IIPABOBYIO
3alIUTy Pe3yJIbTaTOB HWHTEIJIEKTYaJIbHOM JICSITEIbHOCTH U HMHTEPECOB HX
BJIAJICIBIIEB.

CyIIHOCTh UHTEIJIEKTYaNIbHBIX MPaB 3aKJII0YAeTCsl B UX SKCKIIIO3UBHOCTU U
HEMOCPEACTBEHHOW CBSI3M C pE3yJbTaTaMu HWHTEUIEKTYalbHON JesTEIbHOCTH,
TaKUMH KakK M300pPETeHUs, TOPTOBBIE MAapKH, NPOW3BEACHUS HUCKYCCTBA,
nporpamMmel it 9BM u npyrue [23].

WNHTennekTyanbHble MpaBa MPEIOCTABIAIOT UX BIIAJIENbLIAM 3KCKIIFO3UBHOE
IIPaBO Ha KCIIOJIb30BaHUE U 00JIa/laHie TaKMMH pe3yJbTaTaMH, a TaKXe MPaBoO Ha
3alIUTY 3TUX NPaB OT HAPYIIEHU CO CTOPOHBI TpeThbux jull. [lo muenuio E.A.
[TaBnoBoif, 3ammTa TMpaB UHTEIJICKTYaJlbHOM COOCTBEHHOCTH  SBJISICTCS
HEOOXOAUMOW  JJIS  CTUMYJIMPOBAHUS  HWHHOBAIIMOHHOW  JEATETBHOCTH U
SKOHOMHUYECKOTO pa3BuTus. CucreMa MHTEIUICKTyaIbHBIX MpPaB TMO3BOJISET
3alllUIIATh PE3YJIbTaThbl MHTEIUICKTYaJIbHOW JEATENIbHOCTH OT HE3aKOHHOIO
UCIIOJIb30BaHUs, YTO CIIOCOOCTBYET Pa3BUTHUIO HAyKH, TEXHOJIOTHH, KyJIbTYphl U
npyrux chep npesrenbHocTH. Tem He meHee, [lomsxoBa HO.A. ormeuaer, yTo
WHTEIUIEKTYaJIbHbIE TIPaBa MOTYT BBI3BIBATh HEKOTOpHIE MPOOJIEMbI U BBHI3BIBATH
OOIIIECTBEHHOE HEIOBOJIBCTBO B CBSI3M C OTPAHMYCHHEM JIOCTYyMa K pe3yJibTaraM
UHTEIUIEKTYaIbHOM JleaTenbHOCTH. [lodTOMYy BakHO HalTH OajmaHC MEXIY
3aIIUTON TpaB HHTEUIEKTYyaJIbHOM COOCTBEHHOCTH W HWHTEpecamu o00IlecTBa B

nesom [45].
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Takum o00pa3oM, Mbl yOeOWINCh, YTO MOHSITHE MHTEIUIEKTYyalbHBIX IpaB
HMIMPOKO MPEJCTABIEHBl B 3aKOHOAATENILCTBE U HAYYHBIX TPYAaX OTEUYECTBEHHBIX
uccienoBareneil. Mbl BBISBWIM HEKOTOPbIE PAa3HOUYTEHUS U CMOINIA O0OOUIUTH
JAHHOE MOHATHE. VHTemeKkTyanbHble NpaBa, Ha Hall B3IV, — 3TO KOMIUIEKC
IPABOBBIX  HMHCTUTYTOB, HallpaBJI€HHBIX  HA  3alIUTy  pE3YyJbTaTOB
UHTEJUICKTYaIbHOU AESITeIbHOCTH, O0ECIICUeHUE MPaB U MHTEPECOB UX aBTOPOB U
npaBooOnasareneif, a TakkKe Ha CTUMYJIUPOBAHUE HAYyYHO-TEXHHUUYECKOI'O
porpecca M pasBUTUS KyJbTypbl. MHTeiekTyanbHble IpaBa BO3HUKAIOT IIPU
CO3/IaHUU HOBBIX OOBEKTOB HHTEJUIEKTYaJdbHOW COOCTBEHHOCTH, TaKMX Kak
TEXHOJIOTUH, N300peTeHus, nporpammsel 11 OBM, nureparypHblie Ipou3BeIeHus,
MY3bIKQIbHBIC ~ KOMIIO3UIIMM W Jpyrue  NoJo0Hble  00BeKTHl  [24].
WNHremnekTyanpHple  mpaBa  sABIsAOTCS  (oOpMOM  mpaBa  COOCTBEHHOCTH,
IPENOCTABIAIONIEN MPaBOOOJIANATEN0 IKCKIIO3MBHOE IPAaBO HAa HCIOIb30BAaHUE
CBOMX OOBEKTOB HHTEIJIEKTYaJIbHOW COOCTBEHHOCTH, IMPAaBO Ha 3allIUTy CBOUX
OpaB OT HE3aKOHHOTO MCIOJb30BaHUS M IPaBO HA IOJYYEHHE JOXOAOB OT
UCIIOJIb30BaHUSl  pPE3yJbTAaTOB  CBOEM  HMHTEJUIEKTyaJIbHOW  JAESTEIBHOCTH.
Hekoropbele BUABI WHTEUIEKTYaJIbHBIX IIpaB, TAaKHE€ KAaK aBTOPCKUE IpaBa U
NaTeHTHbIE IIpaBa, BO3HMKAIOT AaBTOMATHUYECKU MpU CO3JaHUM OOBEKTa
UHTEJUIEKTYalbHOW COOCTBEHHOCTH, B TO BpeMsl Kak JApYyrue IMpaBa, TaKUE Kak
paBa Ha TOBapHbIEC 3HAKU, TPEOYIOT perucTpauuu. B 1enom, UHTEIIEKTyalbHbIE
npaBa WrpaloT BaXXHYIO pPOJb B COBPEMEHHOM OOMIECTBE, MOCKOJIbKY OHHU
00€ecreynBaT 3alUUTy HMHTEJUIEKTYaIbHOW COOCTBEHHOCTH M CTHUMYJIUPYIOT

MHHOBAIIMOHHYIO ACATCIBHOCTD B PA3JIMYHBIX OTPACIISIX SKOHOMUKHU.

1.2 I'ene3uc 1 3BOJIIONUA HHTE/UIEKTYAJIbHBIX NPAaB

I'ene3nc wu 9BOJIIOIUA HMHTCIUICKTYAJIBHBIX IIpaB - 3TO TCEMA, KOTOpada
IMPUBJICKACT BHHUMAHHUC YUYCHBIX H IOPHCTOB YiKC HC OAHO CTOJICTHC. I/ICTOpI/IH
Pa3BUTHA HMHTCIUICKTYAJIbHBIX IIpaB CBiA3dHa C B03paCTaIOIH€I>JI HOTp€6HOCTLI-O

O6HIGCTB3, B CO3AaHUH, PACIIPOCTPAHCHHUH W 3alllUTC MHHOBAIMOHHLIX ITPOAYKTOB,
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Hay4YHBIX HWCCIICIOBAaHWMA, KYyJAbTYPHBIX I[EHHOCTEH U MPOYUX OOBEKTOB
UHTEIUICKTyalIbHOU cOOCTBEHHOCTU. MIHTEpec K ATON TeMe BO3POC MOCIE MPUHSITHS
B 1883 rogy Ilapmxckoil KOHBEHIIMU 00 OXpaHE MPOMBIILIEHHON COOCTBEHHOCTH,
KOTOpast ~ cTaja TMEepBbIM  MEXKIYHApOAHBIM  JIOKyMEHTOM B  00JIacTH
UHTEIUIEKTYalbHOM coOcTBeHHOCTH. Ilocie 3Toro ObUIO MNPUHATO MHOMXECTBO
APYTUX MEXKIYHAPOJIHBIX COTJAIICHUHM, YCTaHABIMBAIOIMIMX E€AMHYI0 Oazy s
3alUTBI  OOBEKTOB  HWHTE/UIEKTYaJbHOW  coOcTBeHHocTH. Ho  momoOGue
MHTEIUICKTYaJIbHBIX TIPaB BO3HUKIIO paHblie [28].

WHTennexTyaabHbple IpaBa UMEIOT CBOM KOPHHM B JIPEBHUX LIMBWIN3ALMAX.
Hanpumep, npeBHUE KUTAHIBl MCIIOIB30BAIM 3HAKH, KOTOPHIE MHOI/IA CUUTAIINCH
NpeIIIeCTBeHHUKaMH a30yKH, W pa3indHbie (POPMBI UCKYCCTBA €IIe THICSYETETHS
Ha3ag. OHU TaKKe Co3/ajl OCOObIe 3aKOHBI, KOTOpHIE YCTAaHABIMBAJIW TpaBa Ha
UCTIOJIb30BAaHUE M 3AIUTY HHTEILICKTYaIbHON cOOCTBEeHHOCTH [29].

B Wuauu Taxxe paspabaThiBajiach CHCTEMa IpaB HAa HHTEIUICKTYaJIbHYIO
COOCTBEHHOCTh HAMHOT0 paHbIie Hatrel 3pbI [30].

B Jpesneii [ petinu uHTEIIIEKTYyalIbHAsi COOCTBEHHOCTh HE OblIIa (popMabHO
3alllMIlleHa, HO TaM MOsBHWJIAch nepBas ¢opMma aBTopckoro mpasa. [lo naHHBIM
uctopukoB, B IV Beke no Hamel spel no3t Kammmmax u3 Kpura nogan uck Ha
Apyroro 1moata, ABres, 3a HCHOJIb30BaHUE €ro CTUXOTBOpEHUs 0Oe3
npeaBapuTeIbHOro pasperenus [31].

B JlpeBnem Pume cymiectBoBaiv npaBuiia U CyeOHbIE PEIICHUs], KOTOPhIE
3aIlUIIaU TpaBa BIaJETbIeB Ha mMpousBeAeHHs u pemecia. Oco0eHHO 3TO ObLIO
aKTyaJbHO B 00JIACTH JIUTEPATYPHI U POMBIIIIICHHOTO MTPOU3BOICcTBA [32].

B cpennue Beka HHTENIEKTyallbHbIE paBa HE UMeNu (OpMaIbHOIO CTaTyca.
Opnako, nake B T€ BpeMeHa OBLIM Cllydyad, KOIJa OTIElbHbIE aBTOPHI H
PEMECIIEHHUKN TMBITATUCh 3alUTUTh CBOM mpousBereHus. Hampumep, npaBuna
TWIBIUI PEMECICHHUKOB MOIVIM TPEAyCMaTpUBaTh 3alpeT Ha KONUPOBAaHUE U
MICTIONIb30BAHUE OTIPEIICNICHHBIX M3/Ienii 0e3 pa3penieHus Biaaenbna [35].

Cutyanus ¢ aBTOpPCKMM NpaBoOM Oblia HECKOJIbKO MHOW. B cpenHue Beka

MIPOU3BEICHUS MPEACTABISIIN COOOM MPOAYKTHI 0OIIECTBA, a HE MHANBUIYAIbHBIX
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TBOpLOB. [l03TOMY aBTOpCKOro mpaBa, Kak TaKOBOT'O, HE CYLIECTBOBAJIO. TeM He
MEHEE, OTIEIbHBIE aBTOPHI IMBITAJUCh YIEPKUBATH KOHTPOJIb HAJ CBOUMU
npousBeAaeHussMu. Hampumep, ¢pannysckuii nost ®pancya BuiioH mnonpocun
kopoJst JIromoBuka X1 3anuiiare ero OT KOMUPOBaHUS CBOMX CTUXOB [36].

Tpaguuus 3alIUTBl MHTEIVIEKTYalbHOM COOCTBEHHOCTH pa3BUBajach B
KoncranTtuHomosne, BU3aHTUHCKOW CTOJMUIE, TJAE€ CYIIECTBOBAJIM MAaCTEPCKHUE,
INPOU3BOAMBIINE KOMWUU JIPEBHUX KHUI. 3/1€Ch OBLIM YCTAHOBJIEHBI HEKOTOpPbIE
npaBujIa, ONPEIEISIIOIINE, KTO MOXKET MPOU3BOIUTH KOIIMH, KaK OHU JOJDKHBI OBbITh
pa3MeIICHBI, U KaKKe IIEHBl MOTYT OBITh YCTAaHOBJICHBI [76].

B HOBOe Bpems, € pPa3sBUTHEM KallUTAIU3Ma U IPOMBIIUIEHHOCTH,
UHTEIUIEKTyalbHasi COOCTBEHHOCTh Hayaja CTAaHOBUTBhCS Bce 0o0Jee BaKHOM.
Teopust ecrecTBEHHOro Ipasa, MosiBUBLIAsCA BO BpeMs Bemmkon ®paHiys3ckon
PEBOJIIOLIMM, B 3HAYUTENILHOW CTENEHU MOBJIMAJA HA (OPMUPOBAHUE KOHLENUUU
MHTEJUICKTyalbHOU COOCTBEHHOCTH, KaK MbI ee cerofgHs 3HaeM. COoriacHo 3TOil
TEOPUH, KaXAbIM YEJIOBEK MMEET MPaBO HAa CBOM WHTEIUIEKTyaJbHbIE W
MaTepualbHble TBOPEHHS, U HUKTO HE HUMeEeT IpaBa HCIOJIb30BaTh HX O€3
paspemienuss Biazxensia. B 1791 rony HanwmonanbHoe coOpanue @paHuuu
IPUHSATIO 3aKOH O MpaBe COOCTBEHHOCTH, KOTOPBIM OIpeNenul IpaBa aBTOPOB Ha
UX IPOU3BEACHUS. DTOT 3aKOH YCTAaHOBMII, YTO aBTOP MMEET IKCKIIIO3UBHOE IIPABO
Ha WCHOJb30BAHME CBOETO MPOM3BEIECHUS U MOXKET 3aKIoyaTh JOrOBOPHI 00
UCIIOJIb30BaHUM CBOMX NpaB C JpyruMu jaunamMu. OZHUM M3 TEPBBIX 3aKOHOB,
KOTOpBI pEryJupyeT WHTEIEKTYaldbHYyl0 COOCTBEHHOCTh ObUI MHPHUHAT BO
@panunu B 1793 rogy. DTOT 3aKOH pEryaupoBall 3allUTy aBTOPCKUX IpaB Ha
JUTEpPaTypHbIE 51 XyJI0’)KECTBEHHBIE IIPOU3BENCHUS. Konnenmus
MHTEJUIEKTyalbHOW COOCTBEHHOCTH, KOTOpas MOsSBHUJIAach B TE€ BpeMeHa, Oblia
CBSI3aHA C OMNPECIIEHHBIMU 3KOHOMHYECKUMHU U TOJIUTUYECKUMHU MOTPEOHOCTIIMU
U BpPEMEHHBIMU M pa3BUBAJIaCh B 3aBUCUMOCTH OT M3MEHEHMH B 3THUX 0OJACTSX.
Opnako B 1eiaoM, (yHIAMEHTbl KOHLIENLMU IpaB HAa HUHTEIUIEKTYaJbHYIO
COOCTBEHHOCTh OBLIM 3aJIOKEHBI B T€ BpEMEHa M Jlajee ObICTPO pa3BHUBAIUCH U

COBEpIICHCTBOBaNUCh. HeciiydalHO MMeHHO BO @PpaHUUM IMOABUIICS IEPBLIN
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HOPMAaTHUBHO-TIPABOBOM aKT, PETyIUPYIOIINI KOHKPETHO UHTEIUIEKTyalIbHbIE TIpaBa
[20].

@yHIAMEHT NPABOBOM OXPaHbl PE3YyJbTATOB TBOPYECKOW ACATEIBHOCTH Ha
MEXIYHApOJIHOM ypoBHE Obul 3ayiokeH eme B XIX B. B Hopmax Ilapmxckoit
KOHBEHIIMM IO OXpaHe NPOMBINUIEHHON coOctBeHHOocTH 1883 1., bepHckoii
KOHBEHIIMU 00 OXpaHe JIMTEPATYPHBIX U XyJI0KECTBEHHBIX ITpou3BeneHuil 1886 r.,
a TaKxke MaapuACKOro COrjamieHuss O MPECEYCHHMM JIOKHBIX WM BBOJSALIUX B
3a0JIyKJICHUE YKa3aHWM TPOMCXOXJIeHus Ha ToBapax 1891 r.  Ilapwxkckas
KOHBEHIMSI IO OXpaHe MPOMBIIIJIEHHONH COOCTBEHHOCTH OblIa mojmnucana B 1883
roly M cCTajga IMEepBBIM MEXIAYHApOJHBIM COIJAIICHUEM, KOTOPOE YCTaHOBWIIO
NPABOBbIE TMPUHILIMIBI OXPAaHbl MPOMBIIUIEHHOW COOCTBEHHOCTH, TaKHe Kak
NAaTEHTHOE TMpaBO, 3alllUTa TOBAPHBIX 3HAKOB M IPOUCXOXKIEHUS TOBAPOB.
KonBenuus Obula mepecMOTpeHa U OOHOBIIEHA HECKOJIBKO pa3, MOCIEIHUN pa3 B
1979 rony. OcHOBHas 11€1b KOHBEHIIUU - YCTAHOBJIEHUE MEKIYHAPOAHOU CHUCTEMBI
3alUThl TPOMBIINUIEHHOW coOcTBeHHOCTH. KOHBEHIMS co3fgana paMKe  AJis
NaTEeHTOBAaHUS M300pPETEHUN Ha MEXKIYHAPOIHOM YpPOBHE, a TaK)K€ YCTaHOBMJIA
OpaBWwiIa I PETUCTpPAlMd TOBApHBIX 3HAKOB W HAaWMMEHOBAHUM MECT
IPOUCXOXKIECHUS TOBApoB [47].

KOHBEHIIMS TaKkKe ONPEAEIINIa OCHOBHBIE ITPUHIUIIBI, HA KOTOPBIX JOJKHBI
CTPOUTHCSA HAIMOHAJIbHBIE CUCTEMbI OXpaHbl MPOMBIILUIEHHON COOCTBEHHOCTH B
KOKJIOM cTpaHe, y4yacTHUIe KOHBeHIMH. OHa Takxe oOlpeaenunsia ooiue
NOJIOKEHUs] M CTaHAApThl B OTHOLIEHWMU MpaBUJ 3aIUUTHI MPOMBIILIEHHON
COOCTBEHHOCTH, YTO YIPOULIAET COTPYIHUYECTBO MEXAY CTpaHaMH B 3TOM 001acTH
[48].

CoBpemennass Ilapwkckass KOHBEHLMS IO OXpaHE IPOMBIIUICHHON
COOCTBEHHOCTH 00€CTIEYNBAET 3alIUTy HHHOBAIMI 1 MPOMBILJIEHHBIX Pa3paboToOK
B pa3HbIX CTpaHax MHpa, UYTO CO3JaeT OJIArONPHUATHYIO Cpeny Ul
DKOHOMHMYECKOTO M TEXHOJOrHueckoro  pas3Butusa. KOHBEHIIMS — Takke
CrocoOCTBYET 3allnTe npas UHTEIJIEKTYaIbHOM COOCTBEHHOCTH,

MMPpCAOTBpAIICHUIO TIaruaTa U KOIIMPOBAHUS, 4 TAKIKC oOecrneunBaeT IIPpaBUJIbHOC
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pacnpeneneHue  (UHAHCOBBIX  pecypcoB B 00OJacTH  MHHOBAUMWA U
TeXHOJIOrnueckoro paspurus [50].

KonBennusi bepHCkoli KOHBEHIMH 00 aBTOPCKOM TIpaBe SIBJISIETCS
KJIIOYEBBIM  JIOKYMEHTOM, KOTOPBI  PETryJIUPYET  HHTEUIEKTYaJIbHYIO
COOCTBEHHOCTh B MHUpOBOM Macmitabe. Ona Opuia mnoanucana B bephe,
[Beiinapus, B 1886 romy, W crama MNEepBbIM MEXKAYHAPOIHBIM JTOTOBOPOM,
KOTOpBIM yCTaHABIMBAI NpaBWIa 3allUThl aBTOpcKoro mpasa. KoHBeHmwms Obuia
HepecMOTpeHa 1 OOHOBJIEHA HECKOJIBKO pa3, mocieaHuii pa3 B 1971 roay [51].

OCHOBHBIMH TIPUHIIUTIAMU KOHBEHITUH SIBJISIFOTCSI IPUHIIUAIT aBTOMAaTUYECKOM
3allUTHI, MPUHIUI HAMOHAIBHOTO OOpAaIlEHUsI M MPUHIUIT HEPa3PhIBHON CBS3U.
[lo mnpuHUMIY aBTOMATHYECKOW 3alllUThl aBTOPCKOE MpPaBO MPHUCBAUBAETCS
aBTOpaM cpa3zy >K€ II0CJ€ CO3JlaHud HX HPOU3BEAECHHUS. IJTO O3HAYAET, 4TO
ABTOPCKOE MPABO CYIIECTBYET HE3aBUCUMO OT PErUCTPALlUU, JUIEH3UPOBAHUS WU
apyrux ¢opmanbHOcTed. [IpUHIMIT HAIMOHATBHOTO OOpaIleHHs O3HAa4yaeT, 4YTo
ABTOPCKOE IPaBO NPHUMEHSETCS W 3alIUIIAETCS B JIIOOOW CTpaHe-y4acTHULE
KOHBEHIIMM, HE3aBHUCHUMO OT TOTO, IJ€ NPOM3BEIACHHE OBbLIO CO3JaHO WM OHO
BIIEpBbIE OMyOJaMKOBaHO. [IpuHIMIT HEpa3pbHIBHOM CBS3M TapaHTUPYET, YTO
aBTOPCKOE IMPaBO COXPAHSIETCS HE3aBUCUMO OT M3MEHEHHM B MPaBOBOM CTaTyCe
pOU3BEACHUS. JTO O3HAYAeT, YTO €Cld MPOU3BEJECHUE aBTOpa ObLIO M3MEHEHO
WIH aJIalITUPOBAHO B JIPYroil CTpaHe, aBTOPCKO-IPaBOBasl 3al[UTa OCTAETCS B CHUJIE.
KouBenuus bepHckoll KOHBEHLUHU SIBISETCS OJAHUM M3 KIIOYEBBIX JOKYMEHTOB,
PEryJUPYIOUUX HUHTEIVIEKTYalbHYI0 COOCTBEHHOCTh B mupe. OHa obecrieunBaet
MEXIYHapOIHO-TIPU3HAHHBIE MpaBa aBTOPOB HAa MX MPOU3BEICHUS, 3aIIMILAET UX
OT HE3aKOHHOI'O MCIOJIb30BAHMS, & TAKXKE CTUMYJIUPYET HAYYHBIE U KYJIbTYpPHbIE
uHHOBanuu [52].

Manpujckoe corjauieHue O IPEeCEeYEHUM JIOKHBIX WIM BBOASIIMX B
3a0ny’KJIeHne YKa3aHUW TPOMCXOXKJEHUsS Ha ToBapax ObuUio moamucaHo B 1891
roJy M TOClie HECKOJIbKMX IEPEeCMOTPOB M HM3MEHEHHMM B HACTOSIIEE BpEeMs
SBIIIETCA  KJIIOYEBBIM MEXKIYHAPOAHBIM COIJIAIIEHHEM B 00JIaCTH  3alUThI

TOBAapHBIX 3HAKOB. JTO COIVIAIICHHE YCTaHABJIMBACT CHUCTEMY MEXIyHApOIHOU
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perucTpanuy M 3alluThl TOBapHBIX 3HaAKOB. llenb Manpuackoro coriamieHust -
oOJieryeHue 3alluThl TOBAPHBIX 3HAKOB HAa MEXIyHapOJHOM YpOBHE s
obneryenus [57].

B Poccuiickoif nMIiepun MHTEIIEKTYaJIbHBIC MpaBa OBUTA PETYIUPOBAHBI
3aKOHOJATENbCTBOM, KOTOPOE pacCMaTpUBajO aBTOPCKME IpaBa, MATEHThl Ha
n300peTeHrss U ToBapHbIe 3HakW. B 1828 romy ObUT MpUHAT mEpBBIA 3aKOH 00
aBTOPCKOM IIpaB€, KOTOPBIM MPENOCTaBIsJI aBTOpaM HMX MPOU3BEACHUN
AKCKJIFO3MBHOE MPABO HAa MX KMCIOJIb30BAHUE W paclpocTpaHeHue B TeueHue 10
aer. B 1874 romy Obul NpWHAT HOBBIM 3aKOH 00 aBTOPCKOM IpaBe, KOTOPBIH
pacmupui CpoK aBTOpckoro mpasa a0 50 et mociie cMepTu aBTopa. [lateHTtHOE
3aKOHO/IAaTENhCTBO ObLIIO BBeAeHO B Poccuu B Hauane XIX-ro Beka, u B 1869 rogy
OBbUT MPUHAT MEPBbIA MAaTCHTHBIM 3aKOH, PETYJIUPYIONIUMN MOTyYEeHUE MAaTEHTOB Ha
n300peTeHus. B COOTBETCTBUU C 3TUM 3aKOHOM, MPABO HA MATEHT MPUHAIJICKAIIO
NEepBOMY, KTO 3asiBWJI HA HEro CBOW IpaBa. 3alllUTa TOBApPHBIX 3HAKOB B Poccuu
Hayanach ¢ ocHoBaHusa [lemapramenta ToproBiau u IIpombinienHoctu B 1837
roxay [53].

[Tocne peBomouun 1917 roga B Halie cTpaHe MPOU3ONUIM KapAUHAJIbHbBIE
U3MEHEHHsSI B CHCTEME NpaB Ha OOBEKThl MPOMBIILIEHHON COOCTBEHHOCTH W
aBTOpckoro npasa. B mepuon ¢ 1918 mo 1924 roasl ObuIM TIPOBEACHBI pePOPMBEI,
CBSI3aHHBIC C HallMOHAJW3aIlMeld MPOMBINLJICHHOCTH U TpUBaTU3alMEN 3eMiid, a
TaK)k€ C U3MEHEHHEM TMpaBoBOM 0a3pl Ha OOBEKThl HWHTEUIEKTYaIbHOU
coOcTBeHHOCTU. B pesynbraTte 3TUX pedopM OblIa yCTAaHOBJIEHA CHUCTEMA
TOCYJapCTBEHHOTO YIpPaBJIEHUS OOBEKTAMH HWHTEIUICKTYyalbHONH COOCTBEHHOCTH.
I[Ipu »>TOM, BMECTO MaTEHTOB Ha M300PETEHUs, BBIIABAIUCH ABTOPCKHUE
cBuzieTenbeTBa. OHU HE MPEIOCTABIISUIA aBTOpaM HU300PETEHUN UCKIIIOYUTEIbHOE
IpaBO HAa UX MCIOJIb30BAHHE, & TOJbKO MOATBEPKAAIN aBTOPCTBO UCXOJAHOU UIEU
WIKM Hay4dyHOU pa3paborku. [IpaBo Ha wHcnonb3oBaHHE H300pPETEHUU MPU ITOM
pUHAIIEeKaIo rocyaapctsy [54].

Hexkper CHK CCCP ot 26 Hosi6ps 1918 roma «O mpusHaHWM Hay4YHBIX,

JUTCPATYPHBIX, MY3bIKAJIbHBIX )51 XYAOKCCTBCHHBIX IIPON3BEA CHUU
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TOCYJapCTBEHHBIM JJOCTOSTHUEM» ObLUT OJHUM M3 MEPBBIX 3aKOHOATEIBHBIX aKTOB,
KOTOpbIE YCTaHABIMBAJIW TPABOBYIO 0a3zy [UIsl 3alldThl aBTOPCKUX IIpaB B
Coserckori  Poccumn. Jlekper ompenensi, 4YTO Hay4HbIE, JUTEPATYPHEIE,
MY3BIKaJIbHBIE M XYHAOXXECTBEHHBbIE MPOU3BEACHUS, co3naHHble B (COBETCKOM
Poccun, cocTaBisitoT rocyAapCcTBEHHOE HOCTOSTHUE. JTO 03HA4ajIo0, YTO aBTOPCKUE
opaBa Ha O3TU MPOU3BEJCHHUS MPHUHAJICKATN TOCYJapCTBY, a HE OTIEIIbHBIM
aBTOpaM. ABTOpPbl MPOU3BEACHUM, KOTOPbIE€ OTHOCHIUCH K TOCYAapCTBEHHOMY
JIOCTOSTHUIO, UMEIIM TPaBO Ha BO3HATPAXKICHUE 32 CBOM TPy, HO HE MMENH IpaBa
Ha UCKJIIOYUTENHLHOE HCIIONB30BaHME CBOMX mpousBeaeHuid. [IpaBo Ha
UCIIOJIb30BaHUE TPOU3BENECHUN NpUHAIUIekKAI0 TocyaapcTBy. Jlekper Taxxke
OTIPENETSUT MOPSIIOK OXpaHbl aBTOPCKHUX MpPaB HA MPOU3BEACHUS, OTHECEHHBIE K
rOCyJapCTBEHHOMY NOCTOssHUIO. OH yCTaHAaBIMBAJ MOPAIOK OPOPMIICHHS 3asBOK
Ha aBTOPCKUE CBHCTEILCTBA U IPU3HAHUE aBTOPOB npousseneHuit [40].

Hexper CHK CCCP ot 30 utonst 1919 roga «O6 n3o06pereHusix» Obl1 OJHIM
U3 TIEPBBIX 3aKOHOAATEIbHBIX AaKTOB, PETYIUPYIOUIUX TMPABOBOE TOJIOKEHUE
uzooperenuii B CoBerckodr Poccum. DTOT nekper ObLI MNPUHAT B TMEPUOJ
HallMOHAIM3AaMM 3KOHOMUKHM M YCTAHOBIJICHHS TOCYJapCTBEHHOTO KOHTPOJIA U
yIpaBlieHUus 3a OOBEKTaMU HMHTEUIEKTyaJbHOH CcOOCTBEHHOCTH. Jlekper
yCTaHABIIMBaJ, 4YTO  HM300pETeHMs, OTKPBITUS W  PALMOHAIHM3ATOPCKUE
npemiokeHnsi, cozganasie B CoBeTckoil Poccun M HampaBiieHHbIE Ha pa3BUTHE
NPOMBIIIUICHHOCTH,  HAayKd W TEXHHWKH, SBJSIIOTCS  TOCYIapCTBEHHOMN
COOCTBEHHOCTHIO. ABTOpBI 3THUX U300pETeHH MOTJIM OBITh BO3HATPAXKICHBI
JICHS)KHBIMH BBITIJIATAMH 32 CBOM TPY/Ibl, HO HE UMEIU MpaBa Ha UCKIIOUUTEIHHOE
UCTOJIB30BAaHUE CBOMX U300peTeHMil. JlekpeT Takke YyCTaHaBIMBAJ MOPSAIOK
oopmiieHust 3asBOK Ha H300peTEHHs] W TPEJOCTABICHHUS aBTOpaM JCHEKHBIX
BeIIaT. [lpu 3TOM, 3a4BKM Ha M300pPETEHUS UCCIEIOBAINCH COOTBETCTBYIOUIMMHU
KOMHCCUSIMH U OKCIEPTaMH, KOTOpBIE OIpEeNsli WHHOBAI[MOHHBIA XapakTep
NPOU3BEJEHUS U €ro MPUMEHUMOCTh B SKOHOMHKE. DTOT AEKPET CTaj IMEepBbIM
IaroM K pPa3BUTHIO CHCTEMBl TOCYJapCTBEHHOI'O YIpaBlIEHUS OO0bEKTaMu

HHTCHHCKTY&HBHOﬁ cooctBenHoctu B CoBerckor Poccum m okaszaj BIMSHHE Ha
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dbopMuUpOBaHWE CHUCTEMbl OXpaHbl HMHTEIUICKTYyaJIbHOM COOCTBEHHOCTH B
nanbHenmem [41].

[Toctanosnenne UMUK CCCP u CHK CCCP ot 12 cents16ps 1924 rona «O
nmaTeHTaX Ha M300pEeTeHHs» ObUIO BaXHBIM 3aKOHOMATEIHHBIM aKTOM B 00JacTH
3alllUThl  MHTEJUIEKTyalnbHOM coOcTtBeHHOcTH B CoBerckodt Poccum. OTtot
3aKOHOIPOCKT OBLI pa3paboTaH ¢ IeNbl0 co3fgaHus 3(POEKTUBHON CHCTEMBI
3alUTHl TIpaB Ha wu300pereHus. llocTaHoBiIeHWE yCTaHABIWBAJIO MOPSIOK
IIOCTAHOBKM Ha Yy4YeT 3asgBOK Ha MAaTEHThl Ha H300pETEHUs, JOMYIIEHHbIE K
IPOMBIIIEHHOMY HCIIOJIb30BAHUIO, U OMPEIENsUIO MpaBuiia OPOPMIICHUS 3aIBOK
HAa MAaTeHThl M TPOJJIEHUS CPOKOB JEHCTBUA MareHTOB. HoBOBBeneHUSIMU B
3akoHonaTenbcTBe CoBerckoil Poccuu ObUIO ompeseneHne mpaBooOsanaTens Ha
NaTEHT U yBeIuW4eHue cpoka aeictBusa nateHta ¢ 10 go 15 ner. IIpaBoobiagarens
MOT TepeJaBaTh MpaBa Ha MCIIOJIH30BAHUE MATEHTOM CO3JaHHBIX MM OOBEKTOB
WHTEJUIEKTYaTbHOM COOCTBEHHOCTH, a TaKXke HX OTuyxkaAaTh. llocTaHoBieHue
TaK)Ke PETyIHPOBaIo CyAeOHOe pa3OMpaTeIbcTBO B CIydasiX HAPYIICHUS MaTEeHTa
Ha M300peTeHHWE W YCTAHABJIMBAJIO TMOPAIOK BO3MEIICHHUS MATEpUATLHOTO U
MOpajbHOTO yiiepba mpaBooOJagaTeNto. ITO  IMOCTAHOBJICHUE  OKa3allo
3HAUUTEIbHOE BIUSHUE HAa pPAa3BUTHE CHUCTEMbl OXPAaHbl HHTEJUIEKTYaJbHOU
coocteenHoctu B CoBerckoi Poccum ©  cramo OJHUM U3 OCHOBHBIX
3aKOHOJIATEIBHBIX aKTOB B 3TOM oOyactu [39].

[Toctanosnenue Ilpesunuyma UK CCCP u CHK CCCP or 16 deBpans
1925 roga No 7 «O06 ocHOBax aBTOPCKOTO MpaBa» ObUIO OJHUM M3 KIFOUEBBIX
3aKOHOJATENbHBIX aKTOB, KOTOPBIE OINpPENEsIud MPAaBOBYIHO 0a3zy JUisl 3alllUThl
aBTopckux mpaB B Coerckoid Poccuu. IlocraHoBieHwe omnpeaensio, 4YTo
aBTOPCKHUE TIpaBa Ha JIUTEPATypHBIE, MY3bIKAIbHBIC, XYI0KECTBCHHBIC U JPYTHE
NpOM3BEACHUS TBOpUYecTBa, co3daHHbie B CoBerckoil Poccum, mnpuHaiexar
aBTOpaM 3TUX mpousBeneHuit. Takum ob6pazom, Coserckas Poccus oTkaszanach OT
MOJIETTU TOCY/IapCTBEHHOM COOCTBEHHOCTHM Ha aBTOPCKHE IpaBa, KoTopas ObLia
paHee yctaHoBieHa. [locTaHOBNIEHNE yCTaHABIMBAIO CPOK MPOJICHUS aBTOPCKHUX

npaB U mpaBuwil OopOpMIIEHHUS 3asBOK HAa aBTOPCKUE cBueTenbcTBa. [Ipu 3TOM,
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aBTOpPbl MPOU3BEJACHUNA TBOpPYECTBA HMEIM HCKJIIOYUTEILHOE TMIpaBO Ha
UCIIOJIb30BaHUE CBOMX MPOW3BEJCHUM U MPABO Ha MOJyYEHUE BO3HATPAKICHUS 32
X HCIOJIb30BaHWEe Jpyrumu Jjunamu. [locraHoBlieHHE yCTaHaBIWMBAJIO, YTO
aBTOPCKHE TIpaBa PacCHpOCTPAHSIOTCS Ha TPOW3BEACHUS, BBIPAKCHHBIE B JFO0O0M
dbopme, BKIIOYAs TIEYaTHBIC, 3BYKOBBIC, M300pa3UTEIbHBIC U APpyrue GopMbl. ITO
MOCTAHOBJICHHUE CTaj0 OJHUM M3 KIIOUEBBIX 3aKOHOJIATENIbHBIX aKTOB, KOTOpHIE
OTIpEeIeNISIIA MPAaBOBYIO 0a3y HJisl 3aIuThl aBTOpckuX mpaB B Coserckoil Poccuu.
OHO CyIIECTBEHHO PAa3BUBAJIO CUCTEMY OXpaHbl aBTOPCKUX IIpaB, KOTOpas
3amyllleHa paHee, U CTAJI0 OCHOBOW ISl TaJIbHEUILIEr0 Pa3BUTHS CUCTEMbI 3alUThI
aBTopckux mpas B CCCP [42].

[Tonoxxenune 006 M300pETEHUSIX U TEXHUYECKUX YCOBEPIICHCTBOBAHUSIX OBLIO
ytBepxkaeHo [IMK CCCP u CHK CCCP 29 uronst 1936 roma. OHO perynupoBano
MOPSIZIOK BHEAPEHUSI HOBBIX U300PETEHUN M TEXHUUYECKUX YCOBEPIICHCTBOBAHUH B
npou3BocTBO. COrIacHO MOJIOKEHHIO, U300peTaTesii UMENU MpaBO HA 3aIIUTY
CBOMX HWHTEJUICKTyallbHBIX TIpaB Ha wm3o0pereHus. [Ipom3BOJCTBEHHBIE
OpraHu3alliu, KOTOPbIE UCTIOIB30BAIM U300pETeHUS, 00s3aHbl OBLIIN BHITUIAUYMBATH
u300perareisiM BO3HATPaKICHHE 32 WCIOJIb30BaHUE UX H300peTeHUd. DTUM
CTPEMUJIOCh COXPaHSTh MHTEpPEC PAOOTHUKOB K WHHOBAIMOHHOW JAESITEIILHOCTH.
Opranom yrmpaBieHusi IO BOIpOcaM H300peTarenbcTBa Oblia co3iaHa ['nmaBHOe
yhnpaBiieHne 1o wuzoOperatenbcTBy U panuonHanuzauuu (I'YHWP) npu Cosere
HaponHblx komuccapoB CCCP. Ero ocHOBHas 3agada 3akirodajach B
KOOpAVHALIUU NEATCIbHOCTH MEXITY n300peTaTensiMu, HNUUN u
NPOU3BOJICTBEHHBIMU  opraHuzanusiMu. [lonoxkenne 00 H300peTeHUsIX U
TEXHUYECKUX YCOBEPIICHCTBOBAHUAX COACHCTBOBAIO Pa3BUTHUIO MHHOBAIIMOHHOMW
nestenbHoctd B CCCP, 4TO MO3BONWIO YCKOPUTH TEMITBI 3KOHOMHYECKOrO U
TEXHOJIOTUYECKOTO Pa3BUTHUS CTPAHBL, XOTSA U BEPHYB MOHOIMOJIUIO FOCY/1apCTBa Ha
UCIIOJIb30BaHuE H300peTenuii [44].

IlepBbIM MEXIYHAPOAHBIM HOPMATUBHO-IIPABOBBIM AKTOM, PETYIUPYIOIIUM
ABTOPCKHE IpaBa, MEXIYHAPOAHOE COIJIAIIEHHE MO OXpPaHE aBTOPCKOro MpaBa,

KoTopoe ctano neictBoBarh moa mnarpoHaxkem HOHECKO. Konpennus Oblia
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npuHsATa Ha MeXNpaBUTENbCTBEHHON KOH(PEpPEHIIMM MO aBTOPCKOMY IIpaBy B
XKenese 6 cenrsa0ps 1952 roga u nepecmorpeHa B Ilapwxke 24 wurons 1971 .
KoHBeHIIMS ycTaHaBIMBAaeT NpaBWIa W MPUHLUIIBI, KOTOpPbIE OOECIEYUBAIOT
3aIATY TPaB MPOU3BOAUTENCH 3ByKO3amuced (hoHOrpamMM) M HCIIONHHUTENEH Ha
UHTEPIPETALMIO  MY3bIKaJIbHBIX Mpou3BedecHUA. OHa Takke Omnpenenser
IpOLEAYpPhl M MEXAaHU3Mbl B3aMMHOM 3alllUTHl aBTOPCKHUX IIPaB B Pa3IUUYHBIX
ctpanax. B pamkax KonBeHmmu, rocymapcrBa-y4aCTHUKUA OOE€MIAIOT MPUMEHSTh
HEKOTOpbIE MHUHUMAJIbHbIE CTaHAAPTHI U MEphl, KOTOphIE 00ECIEYUBAIOT 3AIIUTY
ABTOPCKMX TpaB M CMEXKHBIX TMpaB. ITO BKJIOYaeT B ceOs 3amperT Ha
HECAaHKIIMOHUPOBAHHOE UCIIOJIb30BaHUE (OHOrpaMM, a Takke 00s3aTeIbHBIH
B3bICKAaHME BO3MEILEHUS 32 MMpaBOHApYUIEHUsl B JaHHOU oOnactu. KoHBeHuus o0
OXpaHEe aBTOPCKOr0 IMpaBa M CMEXHBIX IpaBaxX, HUCTOYHUKAX HH(POpMALMU U
KOPPEKTYPHBIX CPEICTBAX 3aHUMAET BAJKHOE MECTO B OOECIIEUEHUH U 3aILUTE ITpaB
MHTEJUIEKTYalIbHOU COOCTBEHHOCTH BO BCEM MHpE, U SBIIAECTCSA OJHUM U3 Haubosee
3HAYUMBIX MEKIYHAPOIHBIX JOKYMEHTOB B 3TOM oOacTh [56].

B MexnyHapoaHble MPaBOBBIE JTOKYMEHTHI TMOHATHE «UHTEILIEKTyaJlbHas
coOCTBEHHOCTh» ObUTO BBefeHO B 1967 rtomy CTOKrOJIBMCKOM KOHBEHITHEH,
KOTOpas yupeawia BceMupHyo opraHu3alyio HHTEUIEKTYalbHONH COOCTBEHHOCTH
(BOUC), c¢ m1menpt0 yKperuieHHss MW  3allUThl TPaB  HHTEIUIEKTYaJIbHOM
COOCTBEHHOCTH BO BceM wmupe. KoHBeHUusi perynvpyer o01acTb MpaB Ha
JUTEpaTypHbIE, XYI0KECTBEHHbIC U Hay4YHbI€ MTPOU3BEIEHUS, BKIIIOUas aBTOPCKUE
npaBa, CMEXHbIE MpaBa W MHaTeHTHble npaBa. OHa TaKXKe 3alIMUIAET TOPTOBbIE
MapKH, 3HaKu 00CITyXKMBaHUs U npombliiuieHHbie 00pasupl. CCCP patudunuposan
Konpenunto BOUC B 1968 rony, u ona Bcrynuina B cuiny aist CCCP 26 anpenst
1970 roga. B manbneitmiem, Poccusi, kak npaBonpeemHuk CCCP, mpopomxuna
corpyauuuectBo ¢ BOUC, u sBigercss y4aCTHUKOM MHOTHMX MEXKIYHapOIAHBIX
NPAaBOBBIX JOKYMEHTOB, HAIpPaBJICHHBIX Ha 3alIUTy HWHTEUIEKTYaJbHON
cooctBeHHoctd. B pamkax ~ BOWMC  mnpoBomarcs ~ MHOTOYMCIICHHBIE

O6paBOBaT€JIBHBIG N HAYYHBIC MCPOIIPUATUS, HAIIPABJICHHBIC Ha YKPCILICHHUC IIPpaB
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UHTEJUIEKTYalIbHOM COOCTBEHHOCTH, a TaK)XK€ Ha pa3BUTHE WHHOBALIMOHHON H
HAy4YHO-TEXHUYCCKOM JIeATeIbHOCTH B Mupe [11].

OngHako  JaHHble  JOKYMEHThl HE  ONpEAeNsloT HH  Pa3MepoB
OTBETCTBEHHOCTH, HHU IEPEYHS MEpP OTBETCTBEHHOCTH, KOTOpbIE HEOOXOIMMO
NPUMEHUTH K HapYIIUTENIO MPaB MHTEIUICKTyalbHOU cOOCTBEHHOCTH. DaKTHUECKH
3TO TNEpeAaHO «HAa OTKYI» IPaBOBBIX MEXAaHU3MOB OTJEIbHBIX CTpaH, Ha
TEPPUTOPUM KOTOPBIX MMEJIO MECTO TO WJIM WHOE NpaBOHApylleHHe. B cBs3M ¢
ATUM BaKHBIM II1IarOM JIJIsl TIOBBIIIEHUS! 2PHEKTUBHOCTH MEXAYHAPOIHON 3aIUThI
UHTEIUIEKTYalIbHBIX MpaB Obulo mpuHsATHE B 1994 1. B pamkax Ypyraaickoro
payHna Toprobeix neperoBopoB I'ATT (I'eHepanbHOro corjamieHus mno tapudam u
topropie, 1984-1994 rr.) CornamieHus 1O TOProBbIM AacleKTaM IpaB
UHTEIUICKTyalbHOW CcOOCTBEHHOCTH ObuTM TpuHATHI B 1994 romy B pamkax
Bcemupnoii Toproeoit opranmarmu (BTO). Onu Berynwiu B cuty B 1995 rony u
OPEICTaBIAIOT CO0OM MEXIYHAapOJHOE COIVIAIIEHHE, KOTOPOE PEryJIHpyeT
TOPTOBBIC OTHOIIEHUSI B O0JIACTH MPaB MHTEIICKTYAIbHOU COOCTBEHHOCTH MEXKTY
ctpanamu-uwieHaMu BTO. Cornmamenuss TPUIIC ycTraHaBnvBalOT MUHUMAaJbHbBIE
CTaHAApThl M TMpaBWia 3alIUTHl TMPAB HHTEUIEKTYyaJlbHOW COOCTBEHHOCTH Ha
MUPOBOM pbIHKE. B coorBercTBuM ¢ 3TuMu mpaBuwiamu, BTO o00s3b1BaeT cBOUX
YJIEHOB HCHOJIb30BaTh M MPUMEHATh HALUWOHAJIbHBIE 3aKOHOJATENbCTBA M
aMUHUCTPATUBHBIE MPOLEIYPbl B OOJACTH WHTEUIEKTYyaJIbHOM COOCTBEHHOCTH.
Taxxe CornameHue MNPEAOCTABISIET MATEHTHO-TPABOBYIO  3alUTy A
U300peTeHnid, o0ecrneynuBaeT 3allUTy aBTOPCKUX IpaB Ha JIMTEpaTypHBIE,
XyJI0XKECTBEHHbIE M  HAy4yHble [POU3BEICHHUS, BKJIIOYas I[POrpaMMHOE
o0ecrieueHne, 3HaKW OOCITYXHBaHUS, IMpaBa HAa TOBapHbIE 3HAKU M JIU3aH.
Hexotopsie n3 ocHoBHbIX nonioxkenuit Cornamenuss TPUIIC BxitouaroT cBoOomy
KOHKYPEHIIMH, TEXHOJIOIMYECKUN MPOrpecc M 3allMTy IpPaB HHTEUIEKTYyaIbHOU
coocrBenHoctu. Cornamenus TPUIIC umeror BakHOE 3HAYCHHE JJII MHPOBOM
HSKOHOMHUKH W TOPTOBJIM, OHU MOMOTAalOT 00ECIEeUYUTh 3allUTy IMpaB U CBOOOJ Ha
BceM MUPOBOM pbiHKe. CTpanbl-uiieHbl BTO 00s13aHbI cOOMOAaTh ATH MpaBUiia U

MHUHUMAJIBHBIC CTaHaapThI, KOTOPELIC 0o0ecIeunBaroT 3aIIUTy IpaB
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UHTEJUIEKTYaIbHON COOCTBEHHOCTH U CO3/Al0T PaBHbIE YCIOBUS JJIs1 KOHKYPEHIIUU
B MUPOBO#1 3koHOMHUKE [61].

COBpEMEHHOE COCTOSHME MHTEIUIEKTYyAJIbHBIX IIPaB  XapaKTEepU3yeTCs
pPacTyIIMM MHTEPECOM K 3alUTE NHTEJUIEKTYaIbHOM COOCTBEHHOCTH U CHUKEHUEM
YPOBHS HAapyLIEHHWW IIpaB B CETH. BO MHOIMX CTpaHax CYIIECTBYIOT 3aKOHBI,
perynupymomide mnpaBa aBTOpPOB, H300peTareseil, mpaBa Ha TOBAapHbIE 3HAKU U
nu3aitH. OpHako, ¢ pa3BUTHEM HUGPOBBIX TEXHOJOTUH U MHTepHEeTa BO3HUKIN
HOBBIE MpPOOJEMBbI B 00JIACTH WHTEIJIEKTyalbHBIX NpaB. Hapymienus mnpaB Ha
u(poBbIE KOHTEHT CO3JAI0T MPOOJIEMbl aBTOpaM, M3JaTessiM, MPOJIIOcepaMm U
IpyruM  mpaBooOsiajatensMm. B pe3ynbrate, COBPEMEHHOE  COCTOSIHUE
WHTEJUIEKTYaJIbHBIX IIPAaB XapaKTEpU3yeTCs TMOCTOSHHBIM IIOMCKOM HOBBIX
pElIeHU U CTpaTeruii 3allluThl MHTEIJIEKTYalbHOM COOCTBEHHOCTH B IIM(PPOBOM
snoxe. [IpaBooOnagaTenn M NpaBUTENbCTBA pa3padaThIBAIOT HOBBIE MEXaHU3MBbI
3alUTHl TPaB U MEXKIyHApOAHbBIE TOTOBOPHI A Oosiee 3(PPEeKTUBHON 3aITUTHI
MHTEIUICKTYaIbHBIX TIpaB [55].

Poccust sBisieTcst y4aCTHUKOM MHOMKECTBA MEKIYHApOAHBIX [TOTOBOPOB,
PEryJIUPYIOIIUX HMHTEJUIEKTYalbHYI0O COOCTBEHHOCTh, BKJIIOYas BcemupHyto
OpraHu3alydio  UHTeIeKTyanpHol  cobctBeHHocTn (BOUC), Tlapmwxkckyro
KOHBEHIIMIO, bepHCKylo koHBeHIMIO U Jpyrue. Poccuiickue 3aKoHbI B 00JacTH
VHTEJUIEKTYalbHON COOCTBEHHOCTHU COOTBETCTBYIOT MEXIyHapOIHBIM
cTaHAapTaM. ATEHTCTBO IO MAaTEHTHBIM M TOBapHbIM 3HaKaM Poccum (PocnareHT)
SABJISIETCS HALMOHAIBHBIM OPraHOM I10 BbIJJaY€ MaTEHTOB U PETHCTPALIMU TOBAPHBIX
3HaKoB. Poccuiickue mpaBooOiafaTeN TaKXKe MOTYT 3alluIlaTh CBOM IIpaBa Ha
TEPPUTOPUH JAPYTUX CTPAH, MOANHMCABIIMX COOTBETCTBYIOIIME MEKIyHAPOIHBIE
noroBopbl. OmHAKO, MOMOOHO MHOTMM JpyruM cTpaHaMm, Poccusi Takke
CTaJIKUBaeTca C nMpoOieMamMu B 00JacTH  3allUThl  HHTEUIEKTYyaJbHON
COOCTBEHHOCTH, BKJIIOYasi HApyIlIeHus npaB B MIHTepHeTe, HU3KYy10 3G (HEKTUBHOCTD
IPABOOXPAHUTEIBHBIX OpPraHOB W  cyneOHoM  cucteMbl. Hemocrarounas
00€eCIeYeHHOCTh TPaB MHHOBATOPOB M aBTOPOB, a TaKXE PaCIPOCTPAHEHHOCTH

IMoAACIOK IHNPOAYKOHMH KW TOBAPHBIX 3HAKOB BBIHYXXAAIOT HpaBOO6HaHaT€H€ﬁ u
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npaButenbcTBO Poccuiickoit ®denepanyd MpoaoxkaTh paboOTy MO yIydIIEHUIO
CHUCTEMBI 3aIUThl HHTE/UICKTYaIbHON coOcTBeHHOCTH [33].

HccnenoBarenu OTMEUarOT, YTO CYIIECTBYET NpoOiieMa HMMIUIEMEHTALUH
HOPM MEXIyHapOJHbIX KOHBEHIMA B HAlMOHAIBHOE 3aKOHOJATEIbCTBO 00
WHTEIUICKTYaJIbHBIX MpaBax. JTa mMpodiieMa CBsi3aHAa C TeM, YTO KaKJas CTpaHa
MMEET CBOM HAIIMOHAJbHBIE 3aKOHbI M NPABOBYK) CHUCTEMY, KOTOPBIE MOTYT HE
COOTBETCTBOBATh CTAaHAAPTAM MEXIAYHAPOAHBIX JO0roBOpoB. IMruiemeHTanus
HOPM MEXIYHAapOJHbIX KOHBEHIMH B HAIMOHAJIbHOE 3aKOHOAATENbCTBO TPeOyeT
COrJIACOBAHUS U YHOPAIOYMBAHUS MEXKIYHAPOAHBIX M HALIMOHAIBHBIX HOPM, YTO
MOKET 3aHSTh MHOTO BpeMeHU U ycwiuid. Eme onHa mpoOnema 3akirodaercs B
TOM, YTO MEXKYHAPOJHbIE KOHBEHIIMM HE BCEr/a SICHO U KOHKPETHO OMPEACISIOT
npaBa ¥ OO0SI3aHHOCTH B 00JIACTU UHTEIIEKTYaJIbHOM COOCTBEHHOCTH, YTO MOXKET
NPUBOJINTh K PA3JIUYHBIM TOJKOBAHWUAM H CIOpaM B  HalMOHAJIbLHOM
3aKOHOJATENbCTBE. Takke B KaXIOM CTpaHE €CTb CBOM COLMAIBHO-
SKOHOMUYECKHE U MTOJIMTUYECKNE YCIOBUS, KOTOPBIE MOT'YT OKa3bIBATh BIIMSIHUE HA
BBIOOpD U TIEPEHOC MEXKIYHAPOJHBIX HOPM B HAIMOHAJIBHOE 3aKOHOJATEIHCTBO.
Kpome TOro, HauvoHanpHBIA  3aKOHOJATEIb  MOXKET  CTOJIKHYTBCS  C
MPOTUBOAECHCTBUEM CO CTOPOHBI 3aMHTEPECOBAHHBIX TPYII U OTPACIIEH, KOTOpPbIE
HE XOTAT U3MEHSTh CBOM IIpaBa M MPUBWIETHH. B 11€10M, UMITIEMEHTAUsI HOPM
MEXIYHapOJHBIX  KOHBEHIIMH B  HAIlMOHAIbHOE  3aKOHOJATENBbCTBO 00
WHTEIUICKTYaJbHBIX IIpaBax SBJSETCS CIOXKHOM MW JJIUTEIIBHOM TIPOIECCOM,
KOTOpBI TpeOyeT OOMIMPHOTO M THIATEIBLHOIO aHajliM3a W COIVIACOBAaHHUS BCEX
COOTBETCTBYIOIINX CTOPOH [57].

Takum  00pa3oMm, MBI BBISICHWIM, YTO TE€HE3UC W  DBOJIIONUA
WMHTEJUIEKTYaIbHbBIX MpaB CBsi3aHa MPEXJE BCEro ¢ OBICTPHIM Pa3BUTUEM HAYKH,
TEXHOJIOTUH, KYJbTYpbl M JAPYTHX O0JAcTel AESITENbHOCTH, KOTOPHIE CO3/Ial0T
HOBBIE OOBEKTHI, TPEOYIOIIUE MPaBOBOM 3amuThl. MCTOpHsS HHTEIIEKTYyadbHBIX
npaB HauumHaercsa enie B [IpeBHemM Kurae, rie ObUIM yCTaHOBJIEHBI HEKOTOPHIE
(dbopMBbI 3alIMTHl TEXHUYECKUX H300peTeHuil. BmocneactBuu, B cpeaHue Beka,

6pI/ITaHCKI/Ie THJIbUNU PEMCCIICHHHUKOB IbITAJIMCH 3allUTUTL CBOW 3HAHUSA W HOY-
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Xay, IIyTeM 3aKJIIOUCHHUS COIVIACHUH MEXKIy YYaCTHHKAMH  THJIbJIHH.
MopaepHau3anus 3akoHojaTelnbcTBa Havdasack B XIX Beke [59]. OcHoBHoOM
NPUYUHONW CO3JIaHUS 3aKOHOJATCIIbHOM 0a3bl B 00JIACTH HMHTEUICKTYaJIbHON
COOCTBEHHOCTH OBII POCT TPOMBIIIICHHOTO IPOM3BOJICTBA, IOCKOJIBKY BCE
OosblIee  KOIMYECTBO M300pETEHUH, TOBAapHbIX 3HAKOB U  aBTOPCKHX
NPOU3BEICHUI CTAHOBWINCH TIPEAMETaMA KOMMEPYECKOW JEATCITBHOCTH U
NPUHOCWIN JTOXOM. B pe3ynbraTe BO3HMKIA HEOOXOIUMOCTh B 3aKOHOIATEIHLHOM
3alUTe 3TUX 00BEKTOB. B HacTosIee BpeMsi, HHTE/UIEKTYalbHbBIC IIpaBa IIHPOKO
pacnpocTpaHeHbl B Pa3IUYHBIX OTPACISAX SKOHOMHMKH M OOIINECTBA, OHH HIPAIOT
BaXXHYIO POJIb B COJICHCTBUHU Pa3BUTHS HAYKH, TEXHOJIIOIMH, UCKyccTBa u jp. C
HOSIBICHUEM HOBBIX TEXHOJOTMH W BO3MOXKHOCTEH, TaKHMX KaK HWHTCPHET W
MU(PPOBbIC  TEXHOJOI'MHM, BO3HUKIM HOBBIC MPOOJEMbI W  BBI3OBBI IS
UHTEIUICKTYa IbHBIX TpaB. TakuM 00pa3oM, SBONIOIHS WHTCIUICKTYaIbHBIX IPaB
NPOJIOJDKACTCS C Pa3BUTHEM OOINECTBA M TEXHOJOTWMW, WX OCHOBHAs 3ajada
OCTaeTCs aKTyaJIbHOW - 3alllTa Pe3y/IbTaTOB MHTEIUICKTYAIbHON JEATeIbHOCTH U
CTUMYJIMPOBAaHUE WHHOBAIlMd W TIporpecca B COOTBETCTBYIOIIUX cdepax

ACATCIIbHOCTH.
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I'naBa 2 HpaBOBble OCHOBBI 3aIIMTHI HHTE/UVICKTYaJbHBIX IIPpaB

2.1 3amuTa MHTEJVIEKTYAJbHBIX NPaB B 3apy0eKHbIX CTPaAHAX

3alnTa MHTEUIEKTYAJIbHBIX MPaB B 3apyOeXHBIX CTpaHaX — 3TO Ba)KHAs
3a7ia4a, KOTOpas IMO3BOJISIET COXPAHATh W 3allMIATh NpaBa WHTEIIEKTYaJbHOU
COOCTBEHHOCTH U MHHOBAIIMOHHOE Pa3BUTHE B PA3JIIUYHBIX 001ACTIX SKOHOMUKH U
HAy4YHOM AEATENbHOCTU. B Hacrosiiee BpeMs 3allUTa UHTEIUIEKTYaJIbHBIX IPaB B
3apyOEKHBIX CTpaHax PEryIupyeTcs 3aKOHO/IaTeIbCTBOM, KOTOPOE YCTaHABIMBAET
OpaBWwiia M TMPOLEAYypbl OXpaHbl TMpaB HAa OOBEKThl HHTEIEKTYaJlbHON
COOCTBEHHOCTH, TaKWE€ KaKk aBTOPCKUE IIpaBa, MaTeHTbl, TOBApHbIE 3HAKH,
MPOMBIIIJIEHHBIE 00pa3Ibl U JIp.

B GonbmmHCcTBE pa3BuThix crpaH, Takux kak CHIA, Kurait, Anonus, EC,
3alUTe HMHTEUIEKTYAlIbHBIX TpaB MPEIbSIBISIOTCS BbICOKHE TpeOoBanus. Jls
NOJYYEHUS MaTEeHTa WM PErHCTPalliyd TOBAPHOI'O 3HaKa, HEOOXOAMMO MPOBECTH
KOMIUIEKCHYIO 3KCHEPTHU3y U MOATBEPANTh YHUKAJIBHOCTh M HAJIWYUE 3aKOHHBIX
OCHOBAHMM JUIsl perucrpauuu. Takke B ONPENENEHHBIX Cly4dasX MOXKET
IPOBOJUTECA  CylneOHOe  pa30upaTeNnbCTBO IO  BOMpOCaM  HapylIEHUsA
UHTEIUICKTYaIbHBIX TpaB [62].

Kpome Toro, B 3apyOexHbBIX CTpaHaxX CYHIECTBYIOT OpPraHHU3alUU, KOTOPbIE
3aHUMAIOTCS 3aIUTON U MOAAEPKKOMN MPaB Ha UHTEIUIEKTYaIbHYI0 COOCTBEHHOCTh
M  MHHOBallUM, TaKuWe  OpraHu3aluu, Kak BcemupHas  opraHuzanus
VHTEJUIEKTYaIbHON COOCTBEHHOCTH (BOUC),! OpraHH3alnH,
CHELHMATU3UPYIOLIMECS Ha 3alIUTe MpaB HAa MHTEJUIEKTYaJbHYI0 COOCTBEHHOCTh U
TEXHOJOTMYECKOE pa3BUTUE, M MHorue aApyrue. OJgHAaKo, HECMOTps Ha

CYIICCTBYIOIINEC MCXAdHU3MBbI 3allIUThI, B Bap}I6e)I(HI)IX CTpaHax BCC CIIC BOZHUKAIOT

1 BOUC 6bua coznana B 1883 T. 111 peanusaliii MexIyHapOIHOTO COTPYIHHYECTBA B 001aCTH
OXpaHbl M 3alIUTHl MpPaB Ha HU300pEeTEHHE U MHYI0 HAy4YHYIO MPOAYKIMIO, TOBapHbIE 3HAKH,
MIPOMBIIIJICHHbIE 00pa3libl, My3bIKaJIbHbIE, XyJ0KECTBEHHbBIE, JINTEpAaTypHbIe, (poTorpaduyeckue
YW ayauoBHM3yallbHbIe TpousBeneHus u T.1. B gexabpe 1974 r. BOUC mpuoOpena craryc
CHenHaIu3upoBaHHOro yupexaenus Opranuzanuii OobequHeHHbIX Haruil.
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npoOsieMbl C HapyIIEHUEM HWHTEUIEKTYaJIbHbIX TMpaB M HEJIULEH3HMOHHBIM
UCIIOJIb30BAaHUEM OOBEKTOB HWHTEJUIEKTYaJIbHOM COOCTBEHHOCTH. BoOT mnouemy
npaBoo0IaIaTeNu JOMKHBI ObITh OCOOEHHO BHUMATEIBHBIMU MPU OTCIEKUBAHUU
U 3alUTE CBOMX IPAB Ha 3apyOE€KHBIX PBIHKAX, a TAKXKE IOHUMATh MPOLEAYPHl U
MEXaHHU3MBbI 3alIUThI, JOCTYITHBIC ISl HUX B K&KIOH KOHKPETHOU cTpane [66].

B cBere ObICTpOro pa3BUTHS HAyKM W TEXHOJIOTHH, CYIECTBOBaHHE
MEXIYHApOJIHbIX CTAHAAPTOB M COTJIAIIEHUN MO 3alIUTE UHTEIUIEKTyalIbHbIX MIPaB
uMeeT OO0JIbIIOe 3HaYCHHE. 3HAYECHUE MEXIYHAPOIHbBIX COTJIAIICHUIN TakKe B TOM,
YTO OHM CTAHAAPTU3UPYIOT NPOLEAYPHl 3allUThl M OXpaHbl MpPaB B pPa3HbIX
CTpaHaX, YTO MO3BOJISIET KOMIAHUSAM U MpaBooOJaJaTeNsiM Jydlle MOHUMAaTh
IPAaBOBYIO Cpely M NPUHUMATh 3apaHee Mepbl K 3allUTe CBOMX IPaB B Pa3HBIX
pernonax mupa. Kpome Ttoro, cymectByer MexayHapojHas OpraHu3aius Mo
crangaptuzamuu (ISO), kotopasi pazpabaThiBaeT MEXAyHApOJHBIE CTaHAAPThl B
0o0JacTM mNpaB Ha HWHTEUIEKTYyaJIbHYIO COOCTBEHHOCTb, KOTOPBIE SIBIISIIOTCSA
00s13aTEIbHBIMU B OOJIBIIMHCTBE TOCYIAPCTB U 00JIETYAIOT BHITIOJIHCHUE MTPABOBBIX
TpeOOBaHUI B pa3HBIX PETHOHAX MHUpA. B 11e510M, MEXTyHApOHBIE COTTIAIICHUS U
HOPMATHBHBIC aKThl OYEHb BAXKHBI JIJII OOECIICUEHHUS TPaB WHTEIUICKTYaTbHOMN
COOCTBEHHOCTH, OHU COJEUCTBYIOT YCKOPEHHIO MPOMBINIJIEHHOTO, HAYYHOrO U
TEXHUYECKOTO PAa3BUTHA, a TaKXKe 3aluTe NpaBoobIiajareneii oT HE3aKOHHOTO
UCIIOJIb30BAaHUS M HAPYIIICHUS] CBOMX MPAB B PA3JIMYHBIX YacTsIX cBeTa [26].

[IpOMBIIINIEHHO pa3BUTHIE CTPAaHbl YTBEP)KIAIOT, YTO OrPAaHUYECHUS Ha
3aKJIIOYEHUE JIMIEH3MOHHBIX COrJIAUIEHUW MEMarT CBOOOJHON TOProBiie U
3aTPYAHSIOT OM3HEC-MIAPTHEPCTBO MEXY KOMITAHUAMHU U3 pa3HbIX cTpaH. Cropsl
O IOBOAY KOHTPOJS 3a 3aKJIIOYEHUEM JIMIEH3MOHHBIX COIJIAIICHHH MEXIy
Pa3BUBAIOIIMMHUCA M TNPOMBILIJIEHHO Pa3BUTBIMU CTPaHaMH MPOAOKAKOTCA, U
pellIeHne 3TOro BOIPOCA SBISETCS BAXKHBIM JJIsi 00ECIEUYEHMs CIPaBEIMBOIO
JIOCTYyTIA K MEePEIOBBIM TEXHOJIOTUAM U PA3BUTHUS MEXIYHAPOIHOTO OU3HEca.

B BOUC Bxomar ©Oonee 190 rocyaapcTB-y4yaCTHUKOB, KOTOpbBIE
COTPYIHMYAIOT B OOJACTH 3aIUTHI MPaB HHTEIJIEKTYaIbHOW COOCTBEHHOCTH H

pa3paboTKu OOIIMX CTaHAAPTOB U NpaBui. OJHUM W3 BXKHBIX MEXIYHAPOIHBIX
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COTJIAIICHUH, PEryJupYIOMINX 3alIUTy MpaB MHTEIIEKTYalbHOM COOCTBEHHOCTH,
apisiercst Bcemupnas ToproBas opranuzauus (BTO) u ee Cormamenue o
TOPrOBBIX acCMeKTax IMpaB HHTeeKkTyanbHo coOctBeHHocTH (TRIPS). D10
CorJalleHHe yCTaHaBJIMBAET MUHHUMAaJIbHbIE CTaHJ1apThI 3aIlUTHI
MHTEJUIEKTYaIbHOM COOCTBEHHOCTH B MEXKIYHAPOJHON TOProBje U TpeOyeT OT
CTpaH-y4aCTHHUII pa3pabOTKU COOTBETCTBYIOLIETO 3aKOHO/IaTEIbCTRA.

Bboprba 3a 3amuTy npaB MHTEIUIEKTYalbHONH COOCTBEHHOCTH TIPOOJKACTCS
U B Hacrosllee BpeMsa. B pamMkax CBOMX CBEPXHAIIMOHAIBHBIX TOPIOBBIX
cornamenuid, Hanpumep, CIIIA HacrauBaeT Ha BKJIIOYEHHH B HHUX pPa3JIEJioB,
KaCaloIIMXCs UHTEIUIEKTYalbHOM cOOCTBEHHOCTU. BMecTe ¢ TeM, KPUTHUKH HTOrO
NOJIX0/la YTBEPKAAIOT, YTO OH MOXKET MPUBECTH K OrPaHUYEHUSIM JOCTyMa K
HOBBIM TEXHOJIOTHSIM W TPOAYKTAM JUIsSl pa3BHBAIOIIUXCS cTpaH [75].

3HauutenbHbIM  BiusHueM B BOHMC mnonp3oBamace Torga rpymnmna
pa3BuBarouuxcs crpas, noajaepxupaemas CCCP u 1pyrumMu conuaiucTUYeCKUMu
rocygapcteamu. Pa3BuBaromuecss CTpaHbl BBICTYHQIM 3a «CIPaBEIJIUBOECY
nepepacnpeielicHue MEXKIyHApOJIHOro OorarcrBa, J00OMBasch Iepegadyd UM Ha
0e3BO3ME3/THOM OCHOBE M MHTEIUICKTyalbHOW coOcTBeHHOCTH. CoBerckuit Coro3,
XOTSI M pacrojarajl 3HA4YUTEIbHBIM HAyYHBIM [OTEHUHUAJIIOM, OJIHAKO MO
W3BECTHBIM MOJIUTHUYECKUM MPUYMHAM MOAJIEPKUBAI MO3ZULUIO0 PA3BUBAKOLIUXCS
CTpaH.

Coenunennsie [llTaTel, X0Ts TOrAa u ydactsoBaiu B [laprkckom coro3e 1o
IPOMBIIUIEHHON COOCTBEHHOCTH, OJHAKO €Ile HE NMPHUCOECAUHWINCH K bepHckoi
KOHBEHIIMM MO AaBTOPCKUM IIpaBaM W MNpWJarajid 3HAYUTENIbHBIE YCWIMS st
CO3JaHMsl MOJ CBOEW SrUAOW CHUCTEMBI 3aIUTHI MpPaB HAa HHTEIUIEKTYaJIbHYIO
COOCTBEHHOCTh B 3amaJHOM IOJYIIAPUH, OCHOBBIBASICh HA CBOMX, OTJIMYHBIX OT
3anaJHOEBPONEHCKUX KPUTEPUSAX U IOPUANUYECKOM OIBITE, U ONUPAsCh HA TECHOE
SKOHOMHYECKOE coTpyaHudecTBO ¢ Kanamoil u crpanamu JIaTMHCKOW AMEpPHKH.
Kpome Toro, yuurhiBas Oomnbiiue (UHAHCOBBIE TOTEPU OT  TMPOAAKHU

UHTEIUIEKTYalbHOM  COOCTBEHHOCTHM 3a pyOeXOoM TMHUPATCKUM  CIOCOOOM
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Coenunennsie IlITaThl C 1ETBIO 3aIIUTBI 3TOM COOCTBEHHOCTH CTajd IIUPOKO
UCII0JIb30BaTh TOPrOBO-2KOHOMUYECKHUE PhIUary.

BaxxHoe MecTo cpeld HUX 3aHUMAIOT MPUMEHEHUE WIH yTpo3a MPUMEHEHUS
MEp  aIMUHHUCTPATUBHO-DKOHOMHUYECKOTO  XapakTepa, HaIlpaBICHHbIX  Ha
OTpaHUYCHHUE WMIIOPTA U3 CTpaH-HAPYIIUTENEH, COKpalleHuEe WMHBECTUIMH B HX
SKOHOMHKY, OTMEHa KpEIUTOBAaHMS, CBOPAUYMBAHUE TOPTrOBO-3KOHOMHUYECKOIO
COTPpYAHUYECTBA M MOMOIIY, KaK HA JBYCTOPOHHEW OCHOBE, TaK W MPHU y4acCTUU
MeXIyHapoHbIx opranuzauuid, rae CIIIA urparor BaxkHYIO poib. 3HAYUTEIBHOE
Bo3neiictBue Takas nonutuka CIIIA crana oka3plBaTh Ha pPa3BUBAIOLIMECS
rocyJapcTBa, 3aMHTEPECOBAHHBIE B AMEPUKAHCKON MOMOIIM W Pa3BUTHH TOPTOBO-
sKOHOMHYecKoro corpyaHuyectBa ¢ CoequnennsiMu IllTaTamu. B To ke Bpems,
ATU MEpbI OKa3aauCh 3(OPEKTUBHBIMU U B OTHOIICHUU HOBBIX WHAYCTPHAIbHBIX
rOCyJapCTB M Pa3BUTHIX CTPaH, MOIACPKUBAIONINX MIHUPOKHUE HKOHOMUUYECKHUE
csizm ¢ CIIIA [25].

B camux CIIIA B pamkax HaIMOHAJILHOTO  3aKOHOJATEIbCTBA
UHTEJUICKTYyaJ bHasi COOCTBEHHOCTh 3alllMIIaeTcs (QeneparbHbIMU 3aKOHAMHU U
pEeryJupyeTcss HECKOJIbKMMH TOCYJApCTBEHHBIMU YUPEXKICHUSMH, BKIIOYas
[Tarentusiii u Toprosoeiii 3HakoBwii odpuc (USPTO), Kourpecc CIIA wu
®enepanbHas komuccus no komuccuu U Toprosie (FTC). OnauM M3 OCHOBHBIX
3aKOHOB, PETYIUPYIOIIMX HHTEIICKTyallbHYI0 coOcTBeHHOCTh B CIIIA, sBusiercs
3akoH 00 aBTtopckux mnpaBax (Copyright Act), KOTOphlii oOecrieunBaeT 3alUTy
OKOJIO 8 MWUIMOHOB aBTOPCKUX MPOU3BEIACHUN, TAKUX KaK KHUTU, MY3bIKaJIbHbBIC
KOMITO3UIINH, (PUIIBMBI U TIPOTPAMMHOE OOecTieueHrne. 3aKOH OXpaHSeT aBTOPCKUE
npaBa B T€UEHHUE KU3HU aBTOpa U 70 JieT mociie ero cMepTu. 3aKOHbI O MATEHTaX U
TOPTOBBIX MapKaxX TaKXKe SBISIOTCS BaXHBIMHA (eepalbHBIMUA 3aKOHAMHU B
objacTH 3amuThl WHTEUICKTyalabHOH coOcTtBeHHocTn B CIIIA. TlomaBisromiee
OOJBIIMHCTBO MAaTeHTOB M TOproBbix Mapok B CIIA Beipatorcs IlaTeHTHBIM U
ToproBsIM 3HaKOBBIM O(HUCOM, KOTOPBIA 3aHUMAETCS PErUCTpAIMe U OXpaHOM
NaTEeHTOB, MAapOK, AaBTOPCKUX TMpaB H Jpyrux (QopM UHTEIIEKTYaIbHOM

cooctBenHoctu. Kpome toro, FTC nHagzupaer 3a coOM0A€HUEM 3aKOHOB O 3aLIUTE
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norpeduTeneid U OOpercss ¢ HAPYUICHUSIMU WHTEIUIEKTYaJbHOM COOCTBEHHOCTH,
HarpuMep, €  MOAJCIbHBIMM  TOBAapHBIMHM  3HaKaMM W TATEHTHBIM
MOIIIEHHUYECTBOM.

CHIA sBAsitOTCS OJHMM M3 KJIIOYEBBIX YYACTHUKOB B MEXIYHApOHBIX
YCWIHAX [0 3aIUTE MPaB HAa MHTEIUIEKTYaJlbHYI0 COOCTBEHHOCTb, U MX pOJIb B
3TOM CEKTOpe ocTaercs BaxkHou nocie noanucanus Cornamenus TPUIIC. CITA
NpOJOJKAIOT AaKTUBHO Y4YacTBOBaTh B pabore BcemMupHoil opraHuzamuu
uHTeIIeKTyanbHo  cobctBeHHOocTH (BOUC) w  nmpyrux  MexayHapOIHBIX
OpraHu3alMid IO  BONpOcaM  3alluThl M  YNPaBIEHUS  IIpaBaMM  Ha
UHTEIUIEKTYalbHyl0 coOcTBeHHOCTh. CIIIA Takxke NpoIOIKalOT BBICTYHaTh 3a
COOJIIOJIEHNE CTaHJapTOB  3allMThl HMHTEIEKTYyallbHOH COOCTBEHHOCTH B
MEXIYHApOJIHOM TOProBji€ U 3a TO, YTOOBI MpaBWia U NPOLEAYPHI, CBA3AHHBIE C
OXpaHOM  UWHTEUIEKTyalbHOM COOCTBEHHOCTH, OBUIM  3alVIAHUPOBAHBI U
peanu3oBaHbl B COOTBETCTBUU C MEXKIYHAPOJAHBIMU COTJIALICHUSIMU, BKJIIOYas
Cornamenne TPUIIC. CIIA Ttakxke NpeanpuUHUAMAIOT IIard IS TOAJEpKaHUA
CBOETO JHUAEpPCTBA B HMHHOBAIIMOHHOW cdepe, BKIOYAs CO3/IaHUE HOBBIX
TEXHOJIOTUH, Pa3pabOTKy HOBBIX MPOAYKTOB U WHTEHCHUBHOE HCCIIEIOBAHUE U
pazpaborky. OOecneumBasi  3alIUTy CBOMX  HAlMOHAIBHBIX  TIpaB  Ha
UHTEIUIEKTYalbHyl0  coOcTBeHHOCTh, CIIA Moryr mnoajepkuBaTh  CBOIO
KOHKYPEHTOCIIOCOOHOCTh BO BceM Mupe [16].

B EBpomelickom corw3e 3amura HHTEUIEKTYaJbHOW COOCTBEHHOCTH
ocyuiecTBisieTcs: yepe3 psaa aupektuB EBpomapnamenta u Coera EBpomneiickoro
COr3a, a Takke depe3 oO0myr noautuky EC B 00acTH MHTEIIEKTYaJbHOM
COOCTBEHHOCTH. OnHuM W3 KJIIOYEBBIX ~ MHCTPYMEHTOB  3alllUThI
UHTEIUIeKTyaabHOU coO0cTBeHHOCTH B EC sBisercs 3akoH 00 MHTEIEKTYyalbHOMN
cooctBernoctu EC (EU Intellectual Property Law). On ycranaBnuBaeT mpaBuia
MO 3allUTe HMHTEJUIEKTYalbHOM COOCTBEHHOCTH, BKJIIOUas IATEHTHI, TOBApPHBIE
3HAaKW, aBTOPCKHME IMpaBa, AMU3aiiHbl W reorpaduueckue obo3HaueHus. Jpyrum
BaXXHBIM JIOKYMEHTOM siBiisiercss EBpormerickuii  marentHwiii  gorosop (EITJT),

KOTOPBIN MPEIOCTABISACT €AUHOE MPaBO HAa MaTeHToBaHue B 38 crpaHax EBporbl,
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BKitoyas crpanbl EC M HECKOJIBKO Apyrux rocyaapcrB. Kpome Toro, cymecTByeT
Ha0Op MpaBWI U NPOLIEYP, HA3bIBaEMbIX ENMHON eBpONEHCKON CUCTEMOM 3aIlUThI
nateHToB (EC3II). B EC Taxxe AeHCTBYET psl IUPEKTUB B OOJACTH aBTOPCKHX
IpaB, KOTOPBIE YCTAHABIMBAIOT IIPAaBWJIA II0 3aIUTE AaBTOPCKOrO IpaBa B
muppoBOl  cpene W MPOTUBOCTOSIHUIO  HE3aKOHHOMY  PacTpOCTPAHEHHIO
UHTEIUIEKTYanbHOW coOcTBeHHOCTH. Kpome Toro, EC akTuBHO ywacTByeT B
MEXIYHAPOJHBIX YCWIHAX MO 3alllUTe WHTEIUIEKTYaIbHOW COOCTBEHHOCTH,
BKJIIOYas yyactue B BceMupHOM opraHu3aiuy MHTEUIEKTYyadlbHONH COOCTBEHHOCTH
(BOUC), 3HauuTenpHash 4acTh perucTpanuii MHHOBaIMi B EBpome mpoxoaut
yepe3 EBporielickoe maTeHTHOE BEIOMCTBO.

B  BenukoOputanum  3amugra  HUHTEIUIEKTYaJbHOW  COOCTBEHHOCTH
OCYILECTBIISIETCS YEPE3 PAJ 3AKOHOB M YUPEKICHUM, BKIOYas 3aKOH O NATEHTax,
3akoH 00 aBTOPCKOM IpaBe, 3aKOH O TOBapHBIX 3HAKaX M 3aKOH O Au3aiiHe. B
BenmukoOpuranun  Takke ~— AedctByerT — MHTemeKTyanpHas ~— OpraHu3anus
Benuko6puranun (Intellectual Property Office), koTtopast siBiisieTCss OTBETCTBEHHOU
3a PErucTpalMIO0 MATEHTOB, TOBAPHBIX 3HAKOB, JW3alHOB M AaBTOPCKHUX MpPAB B
BenukoGpuranum. 3ammura VHTEIUIEKTYaJIbHON COOCTBEHHOCTHU B
BenukoOputanun Takxke OCyIlIecTBisiercss uepe3 EBporeiickyro mNaTeHTHYIO
opranmzainio (EPO) u Esponeiickoe marentHoe BenoMcTtBo (EPO), xoropsie
NPEAOCTABISAIOT €IUHOE IPABO HA IMATEHTOBAHWE B PANE EBPONEHCKUX CTPaH.
Kpome Ttoro, BemnmkoOpuranus B cBsi3u ¢ BbIxoJoM U3 EBpomeiickoro corosza
OCYUIECTBMJIA MEPECMOTP CBOUX 3aKOHOB 00 HMHTEIEKTYaJIbHOM COOCTBEHHOCTH.
Tak, B 2019 rony B BenukoOpuranuu ObUT MPUHAT 3aKOH 00 aBTOPCKOM IIpaBe
2019 ronma, KOTOpBIM B psifie aClEKTOB M3MEHSIET MpaBWIA 3alUTHl aBTOPCKHUX
npaB. B menom, cucreMa 3alUThl  MHTEUIEKTYaJbHOM COOCTBEHHOCTH B
BenukoOputanuu mpencraBiasieT coOOH COBPEMEHHYIO U Pa3BUTYIO CUCTEMY,
KOTOpasi COOTBETCTBYET MEXKIYHAPOAHBIM CTAHAAPTAM, CX0Xa CO CTpaHaMu
EBpormeiickoro coro3a, HecMOTpsi Ha bpekcuT, u oOecreduBaeT HaJJICKAITYIO

3alUTy NPaB Ha UHTEJUICKTYaIbHYI0 COOCTBEHHOCTD [77].
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SInoHcKue MpaBOBbIE HOPMBI TAKKE CTaBAT Iepea coOOM 3amauy 3aluThl
MEJIKMX TPOU3BOJIUTENIEH W u300peTaTesned, 4YeMmy CIIOCOOCTBYET CO3JaHue
CIICLIMAJIbHBIX OpPTaHU3alWi ISl UX MOAAECPKKH. B 3TOW CBS3M OpraHW30BaHHAs
UHppacTpyKkTypa SMOHUU TMOMOraeT MajbiM M CPEIHUM NPEANPUHUMATEISIM
pacupoCcTpaHsATh CBOM HMHHOBALMOHHBIE W€ W KOHKYpHUPOBaTh Ha pBIHKE C
KpyIHbIMU KoMIaHusmu. Kak pesynbrar, AnoHus crama OIHOW U3 JIUIEPOB B
MHUpPOBOM HMHHOBAallUOHHOM TPOM3BOJACTBE Ojarojapss CBO€H CHOCOOHOCTH
co3/1aBaTh U PEaJIM30BbIBATH HOBBIE TEXHOJOTHMU ObICTpee U dPQeKTUBHEE, YeM
OOJBIIMHCTBO JPYruxX CcTpaH. Takod MOAXoJ K 3allUuTe HWHTEUIEKTyaJlbHOU
COOCTBEHHOCTH SIBIISIETCSA KJIFOUEBBIM (DAaKTOPOM SKOHOMHUYECKOTO pPOCTa MU
IIpoLBETaHUs JINOHUU B MUPOBON YKOHOMUKE.

SnoHckue 3akoHbl 00 aBTOPCKOM TMpaBe PEryIUPYIOTCS 3aKOHOM 00
ABTOPCKOM IpaB€ M CBS3aHHBIX C HUM IIpaBax. DTOT 3aKOH ObLI BBeleH ¢ 1970
rojia ¥ rnepecMaTpUBalICsl HECKOJIBKO pa3 B mocieayromue rojpl. CoraacHO 3TOMY
3aKOHY, aBTOPCKOE IPaBO HA IPOU3BEACHUE BO3HUKAET ABTOMATHYECKHM MU HE
TpeOyer peructpauuu. IIpaBo oxpaHsieTcs B TedeHHE >KM3HM aBTOpa U
HACJIEIHUKOB II0CJIE €r0 CMEPTH Ha ONPEIEIEHHBIH CPOK. DTOT CpoK B SAnoHun
coctapiiser 70 JeT mociae cMepTH aBTopa. 3aKOH 00 aBTOPCKOM IpaBe B SMOHUU
TaKK€ YCTAaHABJIMBAET MPUHLMUIBI 3aIUTHl ABTOPCKHUX IPAB HA Pa3JINYHBIE THIIbI
NpOW3BEACHUM,  BKJIIOYAas  JIMTEpaTypHble,  MY3bIKaJbHbIE,  TeaTpaJIbHbIE,
KuHemarorpaduueckue, (Qororpaduyeckue, KUBOMHCHbIE U JIPYrH€ BHJIbI
TBOpueckuX pabor. Kpome TOro, 3akoH peryiupyer MpaBuja HUCIOJIb30BaHUSA
OPOW3BEACHUN, BKIIOYas TOHATHS  «CIPABEIJIMBBI  UCIOJIIB30BAaHUE» U
«CBSI3aHHBIE IpaBa», KOTOPbIE KacaroTCi OOUIECTBEHHOIO HCIOJIb30BAHMS
NPOU3BEICHUIN, TaKUX KaK pPaJuOCTAaHIMH, TEJIECBU3MOHHBIE IOy, (UIBMBI U
My3bIKaIbHbIC padoThI [4].

Cucrema 3amUThl MHTEIUIEKTyaJIbHOM coOCTBeHHOCTH B KwuTae Obuia
CO3JJaHa CpPAaBHUTEJIBHO HEAABHO, W IO3TOMY, HECMOTpPS Ha 3HAYUTEIbHBIN
nporpecc B 3Toi obsactu, ee 3(pHEKTUBHOCTH CTajla MpeIMeTOM MHOTOYUCIICHHBIX

obcyxnenuit. B Kwutae CylecTByrOT COOTBETCTBYIOIIME 3aKOHBI, KOTOpbIC
39



3alMIAI0T aBTOPCKOE MPaBO, TOPIOBbIE€ MapKH, MATEHThl W MpouHre OOBEKTHI
UHTEIUIEKTYanbHON coocTBeHHOCTH. B 2014 roay Kurtail mpuHsn HOBBIM 3aK0H 00
MHTEIUIEKTYaJIbHON COOCTBEHHOCTH, YTOOBI YKPENUTh CUCTEMY 3alIUThl. TeM He
MeHee, B Kurae npomomkaroTcess HapylneHUs! MHTEUIEKTYalbHbIX MPaB, TAKUX KAk
OUPATCTBO W KOIKMPOBAaHUE TNPOAYKTOB, MApOK U TexHoioruid. Hekoropeie
KUTalCKWE KOMIAHUM TaKKe CTAJKUBAIOTCS C MpoOjeMaMH Kpaxud HIeu U
TEXHOJOTMYECKOIr0 MOTEHIMANIA, KOIAa KOHKYPEHThI CO3/1at0T NOAJENIbHBIE KON
TOBapoOB, B TOM YHCJE W OOOpYAOBAHHS, B CBA3U C ITUM JOJs 3apyOEKHBIX
WHBECTULMI B CTPAHE OCTAETCSI HU3KOIA.

OpHoM M3 OCHOBHBIX MPOOJIEM MHTEIIEKTYalbHOM coOCcTBeHHOCTH B KuTae
ABJISIETCSI BBICOKMM YpOBEHb MHUPATCTBA U MOAJEIOK TOBapoB. Kurail siBisiercs
OJIHUM M3 BEIYIIHUX MPOU3BOAMUTENECH U SKCHOPTEPOB MOJJEIbHBIX MPOLYKTOB CO
Bcero mupa. Ilo onenkam BcecemupHou TOproBoil opranusanuu, okosno 70%
3amaJHbIX TOBApoB, MpojaBaeMblx B Kurae, aBistorcs nogaenbHbiMu. Kuralickue
KOMIIAaHUM TaKXK€ YacTO CTAJIKUBAIOTCA C MPOOJIEMOM Kpa)Ku MHTEJUIEKTYalbHOU
COOCTBEHHOCTH, HAIIpUMEP, BBIXOJ COTPYIHUKOB Ha KOHKYPHUPYIOIIHUNA PHIHOK C MX
uaeaMu U TexHonorusmu. Kpome Toro, kKuraiCkue KOMIIAHUU OOBUHSIIOTCS B
HapyILICHUU NATEHTHBIX IIPaB, TOPTOBBIX MApOK U aBTOPCKUX IpaB 3a MpEeAeiaMu
Kuras. Kwuraiickue BiIaCTM NPEANPUHUMAIOT IIArd Uil YCWICHUS 3alUThI
WHTEJUIEKTYaIbHONH COOCTBEHHOCTH M OOphOBI ¢ HapymuTensiMu. Kak pesynbTar,
nocienuue roasl B Kutae Habmonaercs yBeaMYeHUE YKCIIa MAaTEHTHBIX 3a4BOK U
BBIJIAHHBIX MATEHTOB. BONBIIMHCTBO 3KCHEpTOB cuuTaeT, yto Kutail ctpemurcs
CTaTh MHPOBBIM HMHHOBALIMOHHBIM JIMAEPOM, M YTOOBI JIOCTHUYb 3TOM LENIH,
NPaBUTEIHCTBO JOJKHO YAESATh OONblllee BHUMAHUE 3aIIUTE WHTEIIEKTYalIbHON
COOCTBEHHOCTH W YCHJIMBAaThb CBOK OOppOy ¢ HapymutTensiMu. Toiapko Toraa
Kurail cMoxkeT co3pgaBaTh HOBBIE TEXHOJOTMHM M IPOJIYKThI, KOHKYpUPOBaTh Ha
MEXIYHAapOJHOM pBIHKE, a TaKKE YyBEIWYMBATh HSKOHOMHYECKHM POCT U
0J1aroJapHOCTh B MHPOBOI dKOHOMUKE [77].

3amura UHTEIEKTYallbHOM COOCTBEHHOCTH B cTpaHax bmmknero Bocrtoka,

takux kKak CaynoBckas Apasus, OAD, Karap, Omamn, Hemen, Upan u npyrue,
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peryiaupyeTcss HallMOHAJIbHBIMU 3aKOHAMU 00 MHTEIUIEKTYaJbHOM COOCTBEHHOCTHU
M 3aKOHAMH MEXIYHApOJHOM oOpraHu3anud BceMHUpHOM MHTEIUIEKTYaJlbHOM
cooctBennoctu (BUC). bonbmunacTBO cTpan binxkuero Boctoka, Takux kak OAD,
Karap un Kyseiir, noanucain BcemupHyr0 KOHBEHLHIO 00 aBTOPCKOM IIpaBe
(BKAII), noroop o narentHoil koonepauuu (IIKT) m cormamenuss KOHECKO,
PETYIUPYIOIINUE 3ALIUTY KYJIBTYPHOI'O HACIEAWs W JUTEPATYpHOrO TBOPYECTBA.
OTH  J[OKYMEHThl  MPEIOCTaBISIOT  MPAaBOBYK  3alIUTy  IpaBaM  Ha
UHTEIUIEKTYaIbHYI0 COOCTBEHHOCTh M OOECIIEUMBAIOT 3aIUTY aBTOPCKHUX IPaB,
NaTEHTOB, TOPTOBBIX MapoOK, MPOMBIIUIEHHBIX 00pa3loB U APYrux OOBEKTOB. B
HEKOTOpBIX cTpaHax (Hampumep, B CaynoBCcKoW ApaBuu), HAIIMOHAJIBHBIE 3aKOHBI
JAOT MpaBO TOJIBKO HA PErMCTPAlMI0 TOPrOBBIX MapoOK, NAaTEHTOB U
OPOMBIIUIEHHBIX 00pa3loB, TOrJa KakK aBTOPCKOE MPaBO 3aIMLIAETCS MO
yMOJT4aHUIo. B Takux ciydasx perucrpanus MOKET YCKOPUTh PELICHHUE CYyIeOHBIX
CIOPOB M YCHJIMThH 3aIMTy MPaB Ha MHTEIUIEKTYyaJbHYI0 COOCTBEHHOCTh. OmHAKO
Ha TMpaKTHKE, B CTpaHax bmmwkaero BocToka, 0COOEHHO B permoHax ¢ HU3KUM
YPOBHEM pPa3BUTHUSA, HAPYIICHUS MPaB WHTEIIEKTYaTbHON COOCTBEHHOCTH BCE €IIIe
OCTarOTCs pacIpoOCTpaHECHHOM poOIEeMOH. Bo MHOI'MX ciyvasix
NPABOHAPYIIUTENM MOTYT OCTaBaThCsi O€3HAaKa3aHHBIMU HU3-32 OTCYTCTBUS
IIPABONPUMEHUTEIILHOW NPAKTUKU U HEAOCTATOYHO JKECTKUX 3aKOHOJATENIbHBIX
mep. HenaBHo MHorue ctpansl biamxuero BocTtoka cramu mposBisSTh OOIbIINN
MHTEpEC K MPOU3BOJCTBY BBICOKOTEXHOJIIOIMYECKUX MPOAYKTOB U MHHOBALIMOHHBIX
pa3paboTOK, M B CBSI3M C O3TUM YCHJIMBAIOT CBOW MHTEpPEC K OXpaHe
UHTEIJUIEKTyalbHOU COOCTBEHHOCTU. Takum 00pa3zom, B OIIKalIIMe Tobl MOKHO
OXpJaTh Ooyee JKECTKUX Mep M0 3allMTe NpaB Ha HHTEIUIEKTYaIbHYIO
COOCTBEHHOCTH B CTpaHax 3TOro peruona [12].

Crpanbl JlaTuHCKOW AMEPUKH HMMEKOT CBOU 3aKOHBI M CUCTEMBI 3allUTHI
UHTEIUIEKTYalIbHON coOcTBeHHOCTH. Hekoropwie cTpanbl (Hampumep, bpazumus,
Mekcuka, ApreHTuHa) BXOJST BarpeMEHHYI0 KOHTakTHyIo rpymnmy I[lapukckoi
KOHBEHIIMU 00 OXpaHe MPOMBINUICHHOW COOCTBEHHOCTH, U OHHM TaKKE SIBIISIOTCS

yileHaMu BcemupHON opraHu3aiuu MHTEUIeKTyalnbHOM coocTBeHHOCTH (BOWC),
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KOTOpasi pa3pabaThiBaeT MEXKIyHAPOAHbIE CTaHAApThl W MpaBwia B 00JacTH
UMHTEJUIEKTYalbHOM coOcTBeHHOCTH. Kaxxnas ctpana JlaTuHckoi AMeEpuKH UMeeT
CBOM HAlIMOHAJbHBIE 3aKOHBI M IMOJIOKEHUS, KOTOPBIE OINPEHEISIIOT OOBEKTHI
UHTEJUIEKTyalbHOW COOCTBEHHOCTH, TIpaBa Ha JTH OOBEKTHI, MPOILETYPHI
peructpauuy M 3aimuThl npasa. Hanpumep, B bpasuwnuu cyimiectByer 3akoH 00
ABTOPCKOM MpaB€ U 3aKOH O MPOMBINUIEHHONH coOCTBeHHOCTH. B Mekcuke
npuHATH DenepanbHbli 3aKOH 00 MHTEIJIEKTYaIbHOW COOCTBEHHOCTH M 3aKOH O
3HaKax OOCIYXHUBaHUS, TOPrOBBIX MapKax M MPU3HAKAX KOMMEPYECKHUX
npennpusitTuid. CHCTEMbl 3alllUThl HMHTEJUIEKTYyaJIbHOM COOCTBEHHOCTH CTpaH
JlaTuHCKOMI AMEpHUKHM BCE €Il€ HAaXOASITCA B CTAaAWU Pa3BUTUS, U HEKOTOPHIC
npo0sieMbl CYIIECTBYIOT, Hampumep, B 0OJacTH MNPaBONPUMEHEHHUS, IpaBUIl
perucTpanuy M KOJIMYECTBEHHBIX OLIEHOK yllepOa OT HapylleHHs mnpaB. TeM He
MeHee, OOJIbIIMHCTBO CTpaH MPEANPUHUMAET YCHIUSA IJIs YIY4YIIE€HUS CHCTEMbI
3aI0UTBl W TIOBBILICHUS  yYPOBHA  OCBEJOMJICHHOCTH  OTHOCHUTEIBHO
WHTEIUICKTYaIbHON COOCTBEHHOCTH. UJEHCTBO B MEXIYHAPOIHBIX OpPraHU3AIMIX
U yyactue cTpaH JlaTUHCKON AMEpUKH B MEXIYHApOIHBIX JOTOBOpax TaKKe
MIOMOTAaIOT 3alIUTUTh IpaBa Ha MHTEIIEKTYaJIbHYI0 COOCTBEHHOCTh U YCKOPHUTH
npouenypy perucrtpanuu. B uenom, HaOmomaercs TEHICHIMS K YCHUICHHUIO
3aIlIUThl MHTEJUIEKTYalbHOM COOCTBEHHOCTH B cTpaHax JlaTmHCkoN AMepuku, u
9TO TMOMOTaeT co3/laBaTh OoJiee OJAroNpUATHBIA KIUMAT JJIsI WHHOBAIUA U
pa3BUTHsI SKOHOMUKHU [ 74].

3alnTa UHTEJUIEKTYaIbHBIX MIPaB B CTpaHax A(pPUKU MOXKET OBITh CIOXKHOM
3ajadeil u3-3a Pa3MYHBIX (PAKTOPOB, TAKUX KaK HEIOCTaTOYHOE pa3BUTHE
3aKOHOJATENbCTBA, CIA00CTh MPABOOXPAHUTENBHBIX OPraHOB M HHU3KHHU YPOBEHBb
OCBEIOMJIEHHOCTH HACEJIEHHS O CBOMX IPAaBaX MHTEIUIEKTYaJIbHON COOCTBEHHOCTH.
OnHako HEKOTOpbIe appHUKAHCKHE CTpaHbl MPUHUMAIOT MEphl ISl YCHICHHUS
3alUTHl MHTEIUIEKTYyalbHBIX MpaB. Hanpumep, B IOxHON Adpuke ObIJIO CO31aHO
HanuonanbHoe  ympaBiieHME HMHTEIUIEKTYaJbHOW  COOCTBEHHOCTH, KOTOpPOE
3aHUMAETCsl BOIIPOCAMMU MATEHTOBAHUS, TOBAPHBIX 3HAKOB M aBTOPCKUX IpaB. B

Hurepuu 6puta co3nana Komuccust 1o 3amure HHTEUIEKTyalbHOM COOCTBEHHOCTH,
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KOTOpasi 3aHMMACTCS IMATCHTHBIMU Pa3pelICHUSIMH WM PErucTpalyeld TOBapPHBIX
3HaKOB. Takke HEKOTOphle adpUKAHCKHE CTpPaHbl  COTPYAHUYAIOT C
MEXITYHAPOIHBIMU OpTaHW3AIlMsIMH, TaKUMH Kak BcemupHas opranm3aius
WHTEIUICKTYaTbHOM COOCTBEHHOCTH, [UIS YyAy4YIIEHUS 3aKOHOMATEIhCTBA W
PETYIMPOBAHMS 3aIUTHl WHTEJUICKTYAJIbHBIX TIpaB. HecMoTpss Ha 3TH ycwws,
MHOTO€ OCTaeTcs emie caenarb [ O00ecleueHus aJeKBAaTHOW  3aIlUThl
UHTEIUIEKTYaIbHBIX MpaB B Adpuke. DTO BaXKHO IJs CO3/aHUS YCIOBUU IS
WHHOBAIIMN, pocTa OW3HECa W TPUBIICYCHUS WHBECTUIIMH B IKOHOMHUKY pPErmoHa
[6].

Takum 00pa3oM, MBI MOXKEM CKa3aTh, YTO B KaKIOW CTpaHE MOXKET OBbITh
pa3Hoe 3aKOHOJIATENIbCTBO, PETYIUPYIOIIEe 3alUTy HHTEIIEKTYAIbHBIX TIPaB. ITO
BaXHO YYHTHIBATh, KOTJIa pACCMATPUBAIOTCS MPaBa, BOSMOXKHOCTH M OTPAaHUICHHS
npaBooOmamarens. PasHATCS B pa3saUYHBIX PETHOHAX MHpA  IPOILETYpPHI
perucTpanuyu aBTOPCKOTO TipaBa, mareHTa. OHW MOTYT OBITh CIOXHBIMH WA
IPOCTHIMH, TPEOOBATH IITUTEIHFHOT'O BPEMEHU WM HA00OPOT, MPOXOAUTH OBICTPO.
Cam (dakT Hamuyus 3aKoHA HE TapaHTHPYET BCECTOPOHHIOI — 3aIllUTYy
WHTEIUICKTYaJIbHBIX TpaB. B Kaxmol cTpaHe B 3TOM IUIaHE MOTYT OBITH CBOHM
O0COOCHHOCTH M HEJOCTAaTKHU. BOMpPOC KOHTPOJIS M 3alUTHI TIOAOOHBIX MTPaB MOXKET
OTpaXaThCsl Ha KOJIMYECTBE YKPAJICHHBIX TEXHOJIOTHUH MIIM BO3MOXKHOCTH PEIICHUS

KOH()JIMKTOB Ha YPOBHE rOCYAapCTB.

2.2. 3amMTa MHTEJUIEKTYaJbHbIX NIpaB B Poccuiickoii @enepanun

B Poccum cymectByeT cucrema IPaBOBOM 3aIIUTHI MHTEIUIEKTYAIbHOM
COOCTBEHHOCTH, KOTOpasi BKJIFOYAET B c€0s1 BOBMOKHOCTh PETHCTPAIlMU MATEHTOB,
TOBAapHbIX 3HAKOB, AaBTOPCKUX IMpaB MW JPYyrUX BHUJOB HWHTEIUIEKTYaJbHOU
coOcTBeHHOCTHU. Peructpairionnsie opransl, Takue kak Pocrnarent u denepanbHas
ciyx0a Mo MHTeJUIEKTyalbHOU coOcTBeHHOCTH (PocmaTreHT), KOHTPOIUPYIOT ATH
npouecchl. B Poccum  takke HamaxeHa pabora CyaoB MO 3aliuTe

MHTEJUIEKTYaTbHONU cOOCTBeHHOCTU. CrieluaaIu3upoBaHHbIE CYJIbl paCCMaTPUBAIOT
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CIIOpBI, KAacaroUIMecs 3allUThl HMHTEUIEKTyaJIbHBIX IIpaB, W MPUHUMAIOT
COOTBETCTBYIOILIME pEUIEHUs] B MHTEpecax npaBoodnaaareneil. Hecmorps Ha 310, B
Poccun  Bce eme  CymiecTByeT — ONpENEIEHHBIM  YPOBEHb  HAPYIIECHUU
MHTEJUIEKTyadbHOW  COOCTBEHHOCTM B  HEKOTOphIX  obmactax.  OpaHako
NPaBUTEIHCTBO CTPAHBI pabOTaeT HaJ YIYy4IICHHEM 3aKOHOAATENbCTBA U CHCTEMBI
3aIUThl UHTEUIEKTYaJIbHOM COOCTBEHHOCTH ISl MPEIOTBpPALICHHS] HAPYIICHUN U
HoJiepKaHusl ~ KOHKYPEHTOCIIOCOOHOCTH ~ POCCUMCKHMX — HPEAUpUsITHUd U
VHHOBAIIMOHHBIX [TPOEKTOB.

CeronHsa 3ammra mpasB SBISAETCA MYJIBTHIWCHUIIIMHAPHBIM IOIXOJO0M,
OXBAaThIBAIOIIMM  pa3jIU4YHbIE  aCHEKThl  OOLIECTBEHHBIX  OTHOIIEHUH U
BKJIIOYAIOIIMM B ce0sl KaK JIEUCTBUSI CO CTOPOHBI CaMoro mpaBooOiafaTelis, Tak U
TpeOOBaHUsI COBEPILIEHUS ONPEAEICHHBIX NEUCTBUM OT Apyrux jni. CoBpeMeHHas
OPAKTUKAa 3alllUThl MpaB BKJIOYAET B ce0S  HCHOJIb30BAHHE CPEJACTB
3aKOHOJATENBHOIO PEryJMpOBaHus, CyAEeOHbIX HMHCTAHIHMM W JPYTUX OpPraHOB
rOCyJapCTBEHHOM BJIACTH, 4 TAKXKE MPOLEAYPHI JULEH3UPOBAHUSA U KOHTPOJII 3a
VICTIOJIHEHUEM YCIIOBUHM JOTOBOPOB.

BaxHbBIM aclIEeKTOM COBPEMEHHOW TOKTPHHBI 3AILMTHI IIPAB SABJIACTCS TAKKE
coleiicTBUe Jydllell mnpakThke, OOMEH HH(pOpMalUeld U ONbITOM MEXIY
rOCyAapCTBaMM M MEXIYHAapOAHBIMU OPraHU3alMsAMU, TAKUMHU Kak Bcemupnas
OpraHu3aIys UHTEIUIEKTyalIbHOM coOcTBeHHOCTH U EC.

CoBpeMeHHasi TOKTPHUHA 3alUTHI MIPAB SBISETCS KOMIUIEKCHBIM MOAX0JI0OM,
KOTOPBII BKIIIOUAET 3aKOHOJATENbCTBO, CYAEOHYIO CUCTEMY, HHPPACTPYKTYpy 1O
JMLEH3UPOBAHUIO U KOHTPOJIIO, & TAKKE MEXIYHapOJHOE COTPYAHUYECTBO IS
YCWJIEHUS OXpaHbl NIPaB M MHHOBAIMOHHOI'O pPAa3BUTUSA B Pa3HBIX CEKTOpPAX
SKOHOMHKH.

dopma 3alMTHI - 3TO COBOKYIHOCTb CPEACTB M CIIOCOOOB 3alUTHI IPaB,
KOTOpbIE€ MOT'YT OBbITh IIOJICJIEHBI HA JIBE KaTErOpPUU B 3aBUCUMOCTH OT TOTO, KTO U
KaKk ocyulecTBisger 3aumry. MOpucIMKIMOHHAs Qopma 3alluThl BKJIHOYAET
CPEICTBA M CIOCOOBI 3alllUThI, OCYIIECTBISIEMbIE Yepe3 CyAeOHYIO0 CHUCTEMY WU

WHON opraH, o0jajaroluii KOMIETEHIIMEH Ha BBIHECEHUE OO0SA3aTEIBLHOIO IS
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UCIIOJIHEHUS CTOPOHAMU akTa npaBocyausi. [Iogo0HbIe opraHbl UCIIONB3YIOTCS IS
pa3pelieHusl CIopoB U BBIHECEHUS CYNEOHBIX pEUICHUH, KOTOpble OOSA3BIBAIOT
CTOpPOHBI co0noaaTh nmpasa UHTEJUIEKTYaJIbHON COOCTBEHHOCTH.
Heropucaukiyionnas dopma 3aIUTHI pe1ycCMaTpUBAET 3aIIuUTYy,
OCYILECTBIIIEMYIO CAMUM YIIPABOMOUYEHHBIM JINIIOM 0€3 BMeEIaTeNbCTBa CyAeOHON
cucrembl. OHa MOXeT OBITh pealn30BaHa MHOTMMH CIIOCOOaMH, TaKUMH Kak
NATEHTOBAHWE, PErucTpalnys TOBAPHOIO 3HAKa, AaBTOPCKOE IIPAaBO, a TaKKe
3aKJIOYEHUE JOTOBOPOB C TPETBMMM CTOPOHAaMH JUIA OXpaHbl IIpaB Ha
MHTEIUICKTYaJbHYI0 COOCTBEHHOCTH [2].

3alMTa MHTEIUIEKTyalbHBIX IIpaB CTajla OYEHb BaXXHOW CTOPOHOMU
OOLIECTBEHHON M3HMU, TaK KaK OHAa OKAa3bIBA€T BJIMSHUE HA MHOI'HME ACIEKThI
SKOHOMHMKH, OHM3HECAa M HayKH. 3allluTa WHTEIUIEKTYaJbHBIX IPaB I03BOJSET
CO3/1aBaTh U UCIIOJIb30BaTh PE3YJIbTATHl TBOPUECKOW NEATEIbHOCTH, MPUIABAS UM
CTaTyC mpaBa Ha COOCTBEHHOCTb, YTO CIIOCOOCTBYET Pa3BUTHIO WHHOBAI[MOHHOM
chepbl M SKOHOMHYECKOMY pocTy. brarogaps 3amurTe HHTEIEKTyalIbHON
COOCTBEHHOCTH aBTOPbl MOTYT IpPOABUTAaTh CBOM NMPOM3BEACHHUS U IOJIy4aTh 3a
HUX  COOTBETCTBYIOLIEE  BO3HAarpaxkJeHue.  3alldTa  HHTEJUIEKTYaJbHON
COOCTBEHHOCTU TAaKK€ SBJISETCS HHCTPYMEHTOM IIPUBJICUEHUS WHBECTULUN U
HOBBIIIEHUS] KOHKYPEHTOCIIOCOOHOCTH HAllMOHAJIIBHBIX 3KOHOMUK B MMPOBOMU
apeHe.

[TomumMo »3TOro, 3ammTa HMHTEIUIEKTYalbHBIX TIPaB TaKXKE MO3BOJISIET
KOHTPOJIMPOBATh KayeCTBO M NOJJIMHHOCTh NPOAYKTOB M YCIYT, YIIydllas
HAJKHOCTh M O€30MAaCHOCTh I MOoTpeOuTeneil. 3ammura HpaB Ha OOBEKTHI
UHTEIUIEKTYaIbHOM COOCTBEHHOCTH TpEeOYeT pacCMOTPEHUS HE TOJIBKO CaMOro
IpaBa, HO U IpOLEcca ero 3aluThl U codmoeHns. OHa Taxke TpeOyeT 3HaHUH O
NPaBOBbIX MHCTPYMEHTaX, JOCTYIHBIX IS 3aIIMTHI IpaB, TAKUX KaK CyJeOHbIE
OpoIecChl U albTEPHATUBHBIE CHOCOOBI pa3pellieHusl CIOpPOB, a TaKXkKe O
rOCY/IapCTBEHHBIX MPABOBBIX OpraHax, KOTOPbIE MOT'YT [IOMOYb B 3aILUTE IPAB.

MarepuanbHO-nipaBoBasi CTOpPOHA NPOOJEM 3aIUTHl HMHTEIIEKTYaJbHbIX

I1paB B Poccun HaumHaercs ¢ TOr'o, 4TO 3aKOHbI 1 HOPMATHUBHLIC ITPABOBLIC AKTHI,
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peryiaupyronue 00JIacTh MHTEIUICKTYaIbHOW COOCTBEHHOCTH, HE BCETJa SICHBI U
MOCIICIOBATENBHBI, YTO MOXKET MPUBECTH K pa3IMIHBIM Tpodiemam. Kpome Toro,
OTJICITbHBIC THITHI 00bEKTOB HHTEIICKTYAIBHOW COOCTBEHHOCTH MOT'YT HaXOJUTHCS
B CEPOIi 30HE, TJI€ 3aKOHBI HE UJI€aJTLHO PETYIUPYIOT UX UCIIOIH30BAHUE U 3AIIUTY.
Takum 006pa3om, TPUUMHBEI TPOOJIEM 3aIUTHl WHTEIUICKTYalbHBIX TpaB B Poccun
MOTYT OBITH 00YCIIOBIIEHBI HE TOIBKO (hOPMOH 3aIUTHI, HO U APYTUMH (HaKTOpaMH,
CBS3aHHBIMH C MaTEpPHAILHBIM MPaBOM. beccrmopHBIM SBISETCS BO3MOXKHOCTh
npUMeHEeHUs] camo3aiuThl. CaMo3aliiuTa WHTEIUIEKTYalbHBIX MpaB, JOMycKaemas
ct. 14 TK P®, obycnopieHa pa3zHooOpasueM U CBOOOJONW BBIOOpa CIIOCOOOB
3alllUThI, C €IMHCTBEHHBIM YCJIOBHEM - TpaHUIAM 3allUThl. [ JITaBHBIM yCIOBHEM
SIBJISICTCSL TO, YTO CIIOCOOBI JTOJDKHBI OBITH COpa3MEpHBI HAPYIICHUIO TIPaB U HE
BBIXOAUTh 3a TPEAETbl JIEUCTBHHN, OOBEKTUBHO HEOOXOIMMBIX IS TMPECEUCHHSI
TaKUX JACHCTBUI.

B Poccum 3ammra MHTEIIEKTyaldbHBIX MpaB Ha KOJUIEKTUBHOM OCHOBE
OCYIIECTBIISIETCS. 4epe3 CO3JaHue OOIIECTBEHHBIX OpraHW3aIil, TaKuxX Kak
Poccuiickas accoumanmst mpaooOmanareneit  (PAII), Coro3 aBTOpoB U
uctionautenein  (CAM), Poccmiickmii coro3 auzaitnepoB (PCJl), xortopsie
3aHUMAIOTCS 3allMTOM MpaB KOJUIEKTUBHO W BBICTYMAIOT B MHTEpPECax CBOMX
YJICHOB.

Opranuzaium, OCYIIECTBIISIONINE KOJUICKTUBHYIO 3aIIHATY
npaBooOaarenaeii, MPOBOAST OOIMIECTBEHHBIH KOHTPOJb 3a KCIOJIb30BAHHEM
O0OBEKTOB  WHTEIIEKTYaJdbHOW  COOCTBEHHOCTH, OKa3bIBAlOT  TIOMOIIh B
ypEryJIMPOBaHUU CIIOPOB MEXKIY MPaBOOOIAAATEIIMI H HAPYIIUTEIISIMH, & TAaKKe
IPOBOJAT OOydYaromIye MepOomnmpusaTusi s mpaBoobnagateneir. Kpome Toro, B
Poccun Takxke cCymiecTByeT HWHCTHUTYT KOJUIGKTUBHOTO YIPABICHUS IpaBaMH,
KOTOpBIM TO3BOJSIET aBTOpaM U MpaBOOOIaNaTensiM HaAeNsATh OOIIECTBa
KOJUIGKTUBHOM YIIpaBjeHUs NpaBaMU Ha HMCIOJIb30BAaHUE CBOMX IPOU3BEICHUH.
OO6miecTBa KOJUIGKTUBHOM yNpaBJIEHUS TpaBaMU PaCHpPENENsiioT  aBTOPCKUE
BOZHAIPAXKICHUS MEXAY MpaBooOiajaTeNisiMu W TPOBOAST KOHTPOJIb 34

UCIIO0JIb30BaHUEM OOBEKTOB MHTEIUICKTYaJIbHOM COOCTBEHHOCTH [34].
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ITynkr 21 Ilocranosnenus [1lnenyma BepxoBHoro Cyna PO Ne 5 u [Inenyma
BAC P® Ne 29 or 26.03.2009 yTOUHSIIOT, YTO OpraHU3aIusi, OCYIIECCTBISIONIAS
KOJUICKTUBHOE YIpPaBJICHUWE aBTOPCKUMH W CMEXHBIMU IpaBaMU, UMEET IPaBO
NpEeAbIBISATh TPEOOBaHUS B Cy/l€ OT MMEHHU MNpaBooOiajgaTeneld WM OT CBOEro
UMEHM [IJIs 3alllUThl MpaB, YNPABICHUE KOTOPHIMH OHA OCYILECTBISET, Ha
ocHoBaHMU TyHKTa 5 crtatbu 1242 'K P®. D10 oO3Ha4aer, 4yTo aBTOpPHl M
npaBoo0IaiaTe I MOTYT JOBEPHUTh OpPraHU3AIMH KOJUIEKTHBHOTO YIIPABJICHHUS
paBaMM 3alUTy CBOMX IpaB B cyne. lIpu 3ToM, opraHuzanusi BBICTYNAET KaK
Ipe/ICTaBUTENb MpPaBooOIIaiaTeNeil B Cy/le U MOJIy4aeT BO3HATPaXK/IEHHUE 32 CBOU
YCIyTH. OTO SBJSIETCS OJHUM U3 CHOCOOOB KOJIJIEKTUBHOW 3allUThl IpaB
UHTEIUICKTYyaIbHOM coOcTBeHHOCTH B Poccuu [46].

B Poccun cymiecTByeT HECKOJIBKO CIOCOOOB 3alIUThl MHTEIIEKTYaJIbHBIX
npas:

- peructpauus npas: JJIsl 3al[UThl ABTOPCKUX MpaB, MATEHTHBIX MpaB, MpaB
Ha TOBapHBIA 3HAK W JPYIMX OOBEKTOB HHTEIUICKTYAIbHOW COOCTBEHHOCTH
HEOOXOJIMMO 3apErUCTPUPOBATH IMPABO B COOTBETCTBYIOIIMX TOCYIaPCTBEHHBIX
opranax (B Poccuu »to Pocnarent, Pocakkpenuranus u T.1.);

- cyneOHasi 3alMTa: B Cllydyae HapylIeHUs MpaB HAa HMHTEIIEKTYalbHYIO
COOCTBEHHOCTh MOKHO OOPAaTHThCS B Cy/ JUIsSl 3alIUThl cBoUX mpaB. Cyja MOXET
NPUHATH pelieHrue 00 OrpaHWYEHUM HCIIOIb30BaHUs O0BEKTa MHTEIUICKTYalbHON
cOOCTBEHHOCTH, BO3MEIIECHUH yIIiepOa u T.1.;

- aJbTEPHATUBHBIE CIOCOOBI pa3pelieHus] CIOPOB: MOMHUMO CyIeOHBIX
IPOIIECCOB, CYIIECTBYIOT aJbTEPHATUBHBIE CIIOCOOBI Pa3pelICHHs CIIOPOB, TaKue
KaK Meauanus, apOuTpax, neperoBopbl. OHM MOTYT OBITh 3()()EKTUBHBIMU IS
paspenieHust CIopoB, OCOOCHHO B CiydasiX, KOIJla €CTh >KEJaHUE COXPAaHUTH
JIETIOBBIE OTHOIIEHUS MEXTY CTOPOHAMM;

- mpodeccroHaibHas MOMOIIb: JJISl 3alIUTHl MPAaB HAa WHTEIUIEKTYaIbHYIO
COOCTBEHHOCTh, MOKHO OOPAaTUTHCS 3a MPOhEeCCHOHAIBHON MOMOIIBIO K FOPUCTaM,
3aHUMAIONIUMCSl  MPABOBBIMU  BOMpPOCAMU B OOJACTH  MHTEJUICKTYaJIbHOU

COOCTBEHHOCTH;
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- TPEBEHTUBHBIC MEPhI: MPEANPUHUMAHUE MPEBEHTUBHBIX MEp, TAKUX KaK
3aKJIIOYEHUE JIOTOBOPOB HA MCIOJB30BAHME OOBEKTOB MHTEIUIEKTYyaJIbHOU
COOCTBEHHOCTH, KOHTPOJb 3a HCIIOJb30BAaHUEM OOBEKTOB HWHTEIUIEKTYaJbHON
COOCTBEHHOCTH, MOXET IIOMOYb NPEIOTBPATUTH HApYIIEHUWE TIpaB Ha
MHTEIUICKTYaIbHYI0 COOCTBEHHOCTb.

Kaxxplii ciocob uMeer cBoM 0COOCHHOCTH M 3(P(HEKTUBHOCTh B KOHKPETHOM
CIydae MOKET 3aBUCETh OT MHOTMX (akTopoB. [loaToMy, mjisi 3amuThl TpaB Ha
UHTEIUIEKTYaIbHYI0 COOCTBEHHOCTbD, YaCTO MPUXOJUTCS IPUMEHATh KOMIUIEKCHBIH
MOJIXO/JI, UCIIOJIb3Ys HECKOJIBKO U3 MIEPEUMCICHHBIX BBIIIE CIIOCOOOB.

B ycnoBusix mudpoBusanmm 3anuTa MHTEUIEKTYaJbHBIX MpaB cTana Oolee
CJIOXHOM, TaK KaK pa3BUTHE MH()OPMAIIMOHHBIX TEXHONOrUN U HTEepHeTa co3/1aio
HOBBIE BO3MO>KHOCTH JUIsl HapylleHus npaBooOiagateneil. B Poccun s 3amuThl
WHTEJUIEKTYaJIbHBIX TpPaB B YCIOBUAX HUGPOBU3AIMU MPOBOJATCS CICAYIONIUE
MEPOTIPHUSITHUS:

- Pa3BUTHUE U YCOBEPIIEHCTBOBAHUE 3aKOHO/ATENIbCTBA: MPABOBbIE HOPMBI B
00J1aCTH WHTEJUIEKTYaJIbHOM COOCTBEHHOCTH IOJIKHBI aIallTUPOBATHCA K HOBBIM
yCIIOBUSM, 4TOOBI oOecrneunTh >PGEeKTUBHYIO 3alIUTy TpaB B cdepe HMudppoBoi
SKOHOMUKU;

- CcO3JaHWe CHeUUaJIN3upOBaHHBIX opraHoB: B Poccuum  co3manbl
rOoCy/IapCTBEHHbIE OpPraHbl, 3aHUMAIOIIMECs 3allIUTOM MPaB HA UHTEIIEKTYaIbHYIO
coOCTBEHHOCTh, Takue Kkak Pocmarentr, Pocakkpenurtarus, PockomHanzop,
®denepanbHas Ci1yk0a 0 MHTEUIEKTYyaIbHOM COOCTBEHHOCTH U JIp.;

- TPUHATHE TEXHUYECKUX MeEp: Ui 3alluThl aBTOPCKUX TMpaB U
WHTEJUICKTYaTbHOW COOCTBEHHOCTH HCIIONB3YIOTCS TEXHUYECKHUE CPEICTBA, TaKUe
KaK cucTeMbl upoBoit moanucu, cucreMbl DRM u ipyrue TeXHOI0ruu, KOTOphIe
MO3BOJISIIOT 3aIIUTUTH U(PPOBBIE OOHEKTHI MHTEIUICKTYIbHON COOCTBEHHOCTH;

- oOyueHHWE U TIOBBIIICHUE OCBEJOMIICHHOCTH: MPOBOIATCA OOydYaroliue
MEpOIPUSITUS, CO3/JAI0TCS  HH(POPMAIIMOHHBIE PECYPChI, JUISI  MOBBIMICHUS
OCBEIOMJICHHOCTH O MPaBax Ha MHTEJUIEKTYaJIbHYIO COOCTBEHHOCTh M O CITOCO0AxX

3aIlIUTHI ATUX MpaB B HU(POBOM SIKOHOMUKE.
48



[udpoBuzanuss mnpeacTaBisieT Kak HOBbIE BBI3OBbI, TaK M HOBBIE
BO3MOXXHOCTH JIJISl 3aIUTHl MHTEIJIEKTYyalbHBIX MpaB, U UX 3(PQpeKkTuBHas 3amuTa
TpeOyeT KOMIUIEKCHOIO MOAXO0AAa W IOCTOSHHOTO Pa3BUTHS COOTBETCTBYIOLIEH
UHPpacTPYKTYpHI [65].

OTHolIeHNs, CBA3aHHbIE C 3AIIUTON MHTEIUIEKTyalbHbIX MpaB B IHTepHETE,
PEryiupyroTcs Kak OOUMMH HOPMAaMH TPaKJaHCKOTrO MpaBa, Tak U CHelruaIbHbIMU
3aKOHO/AaTeNbHBIMU akTaMu. B Poccun oCHOBHBIMU IPaBOBBIMH aKTaMH B 00J1acTH
MUHTEJUICKTYaIbHOH COOCTBEHHOCTH SIBJIsSOTCA [ 'pakaanckuii  koaekc [19],
®denepanbhbiii 3akoH «OO0 aBTOPCKOM IpaBe W CMEXHBIX mpaBax» [71],
®enepanbHblil 3aKk0H «O 3alIUTe MPOrPaMM ISl ANEKTPOHHBIX BBIUMCIUTEIBHBIX
MallMH W 0a3 gaHHBIX» [69], DenmepanbHbiii 3akoH «O  EPCOHATBHBIX
naHHbIx»[ 70] 1 npyrue HOpMaTUBHBIC MPABOBBIE aKThl. KpoMe TOro, CyliecTBYrOT
crenuanbHbIe IIPABOBBIE HOPMBI, KOTOpBbIE  PETYIHPYIOT 3aIUTY
UHTEIUIEKTyalnbHbIX npaB B MHrepHere. Hampumep, ®enepanbblii 3akoH «O0
uHpOpMaIK, UHPOPMAIIMOHHBIX TEXHOJOTHSX W O 3aiuTe uHpopMmaruny [72]
COJIEPKUT MOJIOKEHHsI O MpaBax Ha UCHOJIb30BaHUE MH(opmanuu B WHTepHeTe,
BKJIFOYAsl aBTOPCKHE NpaBa WM IpaBa Ha TOBapHbIE 3HAKW. B CBA3M C TeM, 4TO
NHTepHer sBiseTcss  MEXAYHAPOIHOM  CEThbIO, MHOTHE MEXKIyHApOIHbIC
OpraHu3allid M COTJIAIICHUS TAaK)Ke PEryJHPYIOT OTHOIIECHHSI B O0JACTH 3alllUThI
VHTEIUIEKTyalbHbIX npaB B MHrepHere. Hamnpumep, Bcecemupnas opranuzanus
uHTe/IeKkTyanbHoM coOctBeHHOCTH (BOWMC) pazpabaThiBaeT W MOIAEPKUBAET
MEXAYHApOJHbIE  CTAaHAApThl B  OOJACTHM  3alUThl  WMHTEJUIEKTYaJbHOMN
coOcTtBeHHOCTH B IHTEpHETE.

3ammra aBTOPCKOTO M CMEXHOrO MpaBa TEXHUYECKUMHU CpPEICTBAMHU
IPOUCXOJUT C MOMOILIBIO Pa3IMYHBIX MEXaHW3MOB U MHCTpyMeHTOB. Hampumep,
OJJHUM H3 CaMbIX pacIpOCTPAaHEHHBIX CPEJICTB 3allUThl aBTOPCKOTO IIpaBa
ABJISIFOTCS  UM@GPOBBIE TMOANUCH U IHUPPOBAHUE JAHHBIX. OTH METOMbI
UCIIONIB3YIOTCSL JIJIsi 3allUThl ITU(GPOBOr0 KOHTEHTAa OT HECAaHKIIMOHHUPOBAHHOTO
JIOCTyTa U MCHOJb30BaHMs. Takke K HUM OTHOCUTCS 3alllUTa OT KOIMUPOBAHUS U

B3JIOMa 3alllUTHBIX MCXaHHU3MOB. I[pyrI/IM MCTOAOM 3alllMTBI aBTOPCKOIO0 H
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cMexxkHoro mpasa sBisiercs texHoiorus DRM (Digital Rights Management). Ona
MO3BOJISIET KOHTPOJIMPOBATH UCIIOIB30BaHUE LU(PPOBOrO KOHTEHTA U OMPEEHATD,
KaKue JEMCTBUS C HUM pa3pelieHbl (HampuMmep, MPOCMOTp, KOMUPOBAaHHE, 3aIUCh
Ha JIpPYrOM HOCHUTEIb, IEPEHOC HA APYro€ YCTPOUCTBO, U T.J.). Takxke sl 3alIUThI
ABTOPCKMX M CMEXHBIX IIPaB HCIIOJIB3YIOTCA PAa3JWYHBbIE AHTUIIMPATCKUE MEPHI,
HanpuMep, CHUCTEeMbl (UIbTpPAIMU KOHTEHTA, OJOKMPOBAHME JIOCTyma K
HEJIMIECH3MOHHOMY KOHTEHTY M T.n. OJHAaKo, HECMOTpsS Ha HCIIOJIb30BaHUE
TEXHUYECKUX CPEJICTB 3AIIUTHI, OHU HE BCErJa TapaHTUPYIOT IMOJHYIO 3allIUTY
ABTOPCKUX M CMEXHbIX IpaB. [loaToMy HEOOXOIMMBI TakX e IMPaBOBHIE MEpHI
3aIllUTHI, MPOBEACHUE AHTUMUPATCKUX KaMIIAHUM U Pa3Iu4HbIX 00pa30BaTeIbHBIX
porpamm Jjis oJb30BaTelss nHTepHeTa [58].

Takum  00pa3oM, Mbl MOXEM  TOJBITOXKUTH  W3YYEHHE  3aLIUTHI
VMHTEJUIEKTYalbHbIX IpaB B Poccum HekoTopeiMH BeIBoAamu. B Poccuiickon
denepanuy 3anIUTa UHTEIUIEKTYAJIbHBIX IIPaB OCYILIECTBISAETCS B COOTBETCTBUU C
MEXIYHapOJHBIMH W  HAIMOHAJIBHBIMU  3aKoHOJaTeinbcTBamMu. B Poccum
CYLIECTBYET MHOXECTBO (peiepalibHbIX 3aKOHOB, KOTOPBIE PErYIUPYIOT BOIPOCHI
aBTOPCKOr'0 IMpaBa, CMEXHBIX IpaB, MATEHTHOro mnpaBa W T.A. I 3aliuThl
ABTOPCKMX M CMEXHBIX [IpaB CYIIECTBYIOT pAa3JIMYHbIE OpraHu3alud U
yupexaeHus, Takue Kak DenepanbHas ciyxba MO HHTEIEKTYalbHON
coOcTBeHHOCTH, Poccuiickoe aBTopckoe obimiectBo, Pocnarent, u npyrue. OHH
OKa3bIBAIOT MOAACPKKY B PETMCTpPAllMM M 3alIUTE MPAB HA HWHTEIUICKTYAJIbHYIO
coOctBeHHOCTh. Takke B Poccum  CylIeCTBYIOT  MEXaHU3Mbl  3aLIUTHI
WHTEJUICKTYaTbHOM COOCTBEHHOCTH, TaKhe Kak CyjaeOHas 3amura Ipas,
UCITOJIb30BAHNE TEXHUYECKUX CPEICTB 3aIlUTHI, OTJIOB HAPYLIEHU! U T.1. B nemom,
3al[MTa UHTEIUIEKTYaIbHBIX IIpaB B Poccuiickon denepannu sSBIAETCS JOCTATOYHO
pazBuTo M S(OQPEKTUBHOW, B paMKaX YCTAHOBIEHHBIX 3aKOHOJATENbHBIX U
npaBoBbIX HOpM. OJHAKO, CYIIECTBYET psAJl NpPOoOJIEeM M BBI30BOB, TaKMX Kak
YBEIMUCHUE YHCIa HAPYIICHUH HHTEUIEKTYalbHBIX TIpaB B  HUMPOBBIX
TEXHOJIOTUSX, TMPOOJEMBbl C 3alllUTOM HE aBTOPCKUX, aXUHTEIIEKTYalbHBIX

00BEKTOB, TAKMX KaK OpeH]I.
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I'naBa 3 HpaKTI/IquKHe ACIIEKTHI 3allIMTHI HHTE/VICKTYAJIbHBIX IIpaB

3.1 CyneOHasi NpaKTHKA 32U THI MHTEJIEKTYaIbHBIX NPaB

CyneOHast mpaKTHKa 3alUThl HHTEUIEKTyalIbHBIX MpaB B Poccuu HaxoguTcs
B [TIOCTOSIHHOM paboTe M pa3BUTHH, a €€ OCHOBHAs LIeJb - 3aIMTa [IpaB BJaAeibleB
UHTEJUIEKTYaIbHOW COOCTBEHHOCTH U NPENOTBpAlllEHUE HAPYILIEHUHN 3TUX IPaB CO
CTOPOHBI JIPYT'HX JIUILL.

Cpenyr THUIOB MHTEUIEKTYalbHOW COOCTBEHHOCTH, KOTOpBIE OOBIUHO
paccMmaTpuBaroTCs B CylIeOHBIX crnopaX, B Poccum Hambosee pacmpocTpaHEHbI
CJIEYIOIME: aBTOPCKOE, NTaTEHTHOE, TOBAPHbIE 3HAKH, MPOMBILIUIEHHbBIE 00pa3Libl
Y 3HAaKU OOCITYKUBAHMS.

Jlena, cBA3aHHBIE C aBTOPCKUM MPAaBOM, OOBIYHO CBSA3aHBI C NPETEH3USMHU K
HapYLIUTEISIM 32 UCIOJb30BAHUE WM KOIMPOBAHUE OPUTMHAIBHBIX TBOPYECKUX
npousBeneHuil. Takue cHopbpl MOryT OBITh CBSI3aHBl C  MY3BIKaJIbHBIMU
KOMIIO3ULIMSIMH, BUICO(PHIbMaMU, JINTEPATYPON U IpYIrUMH (pOpMaMH TBOPUECTBA.
Pemenust cyoB B Takux Jenax MOTYT IPHUBECTH K BBIIJIaTaM 3HAYUTENbHBIX
KOMIICHCAllUA BJIaJieNibllaM aBTOPCKUX IIpaB, a TakXkKe K 3amperam Ha
UCIOJIb30BaHUE KOHKPETHBIX MTPOU3BEICHUN.

B cinydae HapylieHUs: NAaTEHTHBIX MpPaB M 3HAKOB OOCITY>KMBAHUS, CYIIbI
MOTYT paccMaTpHUBaTh MPETEH3UU IO IMOBOAY HCIONb30BAHUS KOMIIAHUEH WIIU
(U3NYECKUM JIMIIOM TAaTEHTOBAaHHBIX TEXHOJOTWH WJIM 3HAKOB, 3alpPElICHHBIX
TEPPUTOPHUATILHBIMU 3aKOHOAATEIbCTBAMM.

ToBapHble 3HAKM M TPOMBIIUIEHHBIE 00pa3lbl MOTYT OBITH 3allUIICHBI
CyJIOM OT HENPaBOMEPHOI'O MCIIOJIb30BaHUS WJIM KOIHMpOBaHUA. B Takux cropax
Cyl MOryT IpHU3HaTh HapylleHHEe MpaB UCTPeOOBAB KOMIICHCALMIO 3a yIIepO M
3aMpeTHB UCTIONb30BAHUE ITUX TOBAPHBIX 3HAKOB U 00pa3L0B B JaJbHEHILIEM.

B nenom, cyaeOHas mpakTuka 3allMThl MHTEJUIEKTYalbHBIX MpaB B Poccun

BBICTYIIAET  BAXXHOW  COCTABJISIFOLIECH  3alUTBl  MPAB  HUHTEIUIEKTYaJbHOM
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COOCTBEHHOCTH UM  BaXHBIM CPEJICTBOM TMPHUBJICUECHHUS HapylIUTENeHd K
OTBETCTBEHHOCTH 32 CBOM JI€UCTBHUSI.

B Poccum cyneOHas mpakThKa 1O JieJaM, CBS3aHHBIM C pPa3pelIeHUEM
CIOPOB O 3AIUTE UHTEJUIEKTYyAJIbHBIX ITPaB, HAXOJUTCS B IOCTOSHHOM Pa3BUTHH U
YCOBEPILIEHCTBOBaHUHU. PaccMoTpuM 0030p HEKOTOpBIX CyAEOHBIX PpEIHICHUH,
NPUHSATHIX B MTOCJIEIHEE BPEMSL.

Deloitte & Touche CIS nporus 3A0 International Business Center. B stom
Jelie CyJl pacCMOTPEII CIIOp MEKIy ayauTopckoi kommanuei Deloitte & Touche
CIS u xomnanuerr 3AO Mexnaynaponubiii nenoBoi neHtp (IBC), cBs3aHHbIN ¢
ucnoiib3oBaHueM gupmenHoro HaumenoBanus Deloitte. Cyn npusHan HapyiieHue
aBTOPCKOr0 MpaBa M TpeOOBaHUS MO BHIILJIATE KOMIEHcauuu B pasmepe 50 MiH
pyo.

Nintendo nporus Pamc. B 3tom gene Nintendo 3ammiana cBoM aBTOpCKUE
npaBa Ha M300pa)keHusl nmepcoHaxked m3 urpsl Mario. Cya npuszHail HapyluieHue
aBTopckux mpaB Nintendo u 00s3an OTBeTUMKa yOpaTh M300PaKEHUS U3 CBOETO
caira.

OOO Towmb-ceipe npoTtuB DenepanbHas CiIyx0a MO HHTEIIEKTYaTbHOU
cooctBenHoctu (Pocnatent). B aToM nene cya paccMmarpuBai Criop 0 peructTpanuu
toBapHoro 3Haka OOO Towmb-ceippre. Cyn mnpusHain peunieHue PocmareHta o
perucTpanuy TOBapHOro 3HaKa HEJIEUCTBUTEIbHBIM MO TPEOOBAHUIO UCTLA.

OO0 J[Ixact mporuB OOO MHWucnekumsi. B stom neme OOO JIxact
TpeOOBajgo0 3ampeTUTh MKCIOJIB30BAHME TOBApPHOro 3Haka Djast, KoTOpbId
ucnonb3yroT Biaagenblbl OO0 Mucnekuus. Cyz pelni B N0Ib3y UCTLA, 3aIPETHI
UCTOJb30BaHUE HaWMeHoBaHMs Djast u 00s3a1  OTBETYMKA BBIILUIATUTH
KOMIIEHCAIMIO pa3MepoM B 2 MJIH PyoO.

OOO Hosocubupckue kpanuku npotuB 3A0 Posrctpoii. B atom gene cyn
paccMaTpHBal CIIOp O KOMMPOBAHUU depTexed kpaHoB. Cy/ MpuU3HAI HapylIEHUE
aBTOPCKHUX IMpaB U 00s3a71 OTBETYMKA yOpaTh CKOIMPOBAHHBIM KOHTEHT C CaiiTa U

BBITUIATUTH KOMITeHcaIuio pazmMepom B 500 TohIc. pyo.
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W3 3THX pelIeHuid MOXHO cJlieiaTh BBIBOJ, YTO CyAbl B Poccuu cTaHOBSATCS
0oJ1ee BHUMATEIHLHBIMHU K BOIIPOCAM 3aIIUTHI MHTEIICKTYAIBHOW COOCTBEHHOCTH H
TIOKA3bIBAIOT BBICOKYIO CTETCHBb 3alIUTHI MPAB BIIANICIBIIEB MEKIYHAPOIHBIX H
HAITMOHAJIBHBIX ~ TOBapHBIX  3HAKOB, AaBTOPCKMX TIpaB  Ha  OOBEKTHI
UHTEJUICKTyaIbHOU coOcTBeHHOCTH [17].

Jlyst Toro 4To66 M300peTeHre OBLIO 3AMUIIEHO MaTEeHTOM, HEOOXOUMO HE
TOJILKO COOTBETCTBOBATh TPEOOBAHUSAM IMATEHTHOTO 3aKOHOJATENHCTBA, HO TAKXKe
HE HapylaTh MpaB WHTEIUICKTYyalbHOW COOCTBEHHOCTH Apyrux nmil. OxpanHa
MHTEIUICKTYaIbHOW COOCTBEHHOCTH TIO3BOJISIET MIPABOOOIAAATENSAM 3alUTUTh CBOU
npaBa Ha pe3yJbTaThl TBOPYECKOW WJIM MHTEIUICKTYATbHOW NEATEThbHOCTH. Tem
caMbIM OHa (opMHUpYeT CTUMYJ IS TBOPYECKMX M HAYYHBIX JTOCTMDKCHHHA H
BHOCUT BKJIaJ B Pa3BUTHE HAyKW, TEXHUKH, KyJIbTypbl W dKOHOMHUKH. OJIHAKO,
CYIIECTBYIOT ¥ aJbTEPHATHBHBIE TOYKH 3peHHs. HeEKoTopble SKCHEepTHI
YTBEPXKIAIOT, YTO WHTEUIEKTyaJlbHas COOCTBEHHOCTh MOJKET TMPEMsSTCTBOBATH
Pa3BUTHIO W PACHPOCTPAHCHHUIO 3HAHWI, a TAK)KE€ MPUBOAWTH K MOHOIIOIHM3AIUN
OTIpEICNICHHBIX PHIHKOB. [103TOMY HEKOTOpBIE CTpaHbl MPEANTPUHUMAIOT MOIBITKA
U3MEHUTH CYIIECTBYIOIINE MIPaBUIa OXPaHbl MHTEIUIEKTYyaJIbHOH COOCTBEHHOCTH B
0JI63y OoJiee THOKHMX M OTKPBITHIX IOAX00B [43].

B oxpassiemple pe3yibTaThl HWHTEIUICKTYATbHON JEATEIHHOCTH BXOIST
U300pETCHUS, TIOJIC3HBIC MOJCIIH, IPOMBIIUICHHBIE O0pa3lbl W  TOIMOJIOTHH
WHTETPaJbHBIX MHKpOcXxeM. IIpaBa Ha HHX MOTYT TPHHAIICKATh (U3HUCCKUM
JUIaM, IOPUANYCCKUM JIMIAaM, KOJIJIEKTHBAM JIMII W TocyaapcTBamM. B oOmiem,
WUHTEIUICKTYalbHass COOCTBEHHOCTh SIBJISICTCSI BaKHBIM WHCTPYMEHTOM Pa3BHUTHSI
HAyKW, TEXHUKA W KynbTyphl. OXpaHa MpaB HA PE3yJbTAaThl WHTEIUICKTYaIbHOU
JEATENHHOCTA CTUMYJUPYET TBOPUECTBO M MHHOBAIIMH, 00ECIIeYnBaET MPUObUTH U
CTAaOWJIBHOCTh ISl TMpaBooOajareneld, a TakkKe 3alluIaeT OOIECTBEHHbIE
MHTEPECHI U TIpaBa MoTpeOuTeei.

B mHacrosmee  Bpems ~ HaOmOgaeTcs — TIOBBIIICHHE  BHUMAaHWMS
NpeINpUHUMATENICH U MPOU3BOJIUTENCH K TOBapHBIM 3HakaMm. [1o maHHBIM caiita

Pocnarenta, B 2020 rony pocCHCKUMU 3asBUTENIMH ObLIO TTogaHo 62 732 3asBKU
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Ha BBIJJAYy MATEHTOB Ha H300pETEHUS, IOJIE3HbIE MOJEIH, MPOMBIIIJICHHbIE
0o0pasIel ¥ TOMOJOTUM MHTETPAIbHBIX MHUKpocXeM, 4To Ha 1,2% MeHbIle, 4yeM B
2019 roay. Takxke B 2020 rony 6buto nmogano 109 194 3asBKM Ha PEruCTpaALUIO
TOBAapHbIX 3HAKOB, HAUMEHOBAHUN MECT MPOUCXOXKICHUS TOBApOB U 3HAKOB
oOcnyxuBanus, 4yTo Ha 2,6% mensbiie, yeM B 2019 roay. B menom 3a nocnegnue
rojibl HaAOJNIOJAETCS CHUXKEHHE 4YHUCIa 3aiBOK, I0JIaBa€MbIX POCCUUCKUMHU
3asBUTENIIMU Ha MATEHThl M TOBapHble 3HaKu. OJHAKO, B TO K€ BpeMs, 3a
MOCJIEIHUE TOJbI OBbUIO BBIJAHO CYIIECTBEHHOE KOJMYECTBO IAaTEHTOB W
3apETUCTPUPOBAHO MHOXECTBO TOBAPHBIX 3HAKOB. Takke B paMKax CBOEH
NEeATENbHOCTU Pocnarent IPOBOJIAT MacIHITaOHYIO paboty 1o
COBEPIIICHCTBOBAHUIO 3aKOHOJATEILCTBA 00 HHTEIUICKTYaJIbHOM COOCTBEHHOCTH,
Y4acTBYET B MEXJIYHApOJHBIX MPOEKTAX U WHUIMATHUBAX B OTOM 00JacTH,
OpraHu3yeTr oOydYarollhe MEpPONPUITHS W JaeT KOHCYJIbTAIlMU IO BOIpPOCaM
OXpaHbI MHTEIUIEKTYaIbHOU COOCTBEeHHOCTH [68].

Hekoropreie mpaBooOnagaTenn HAIEIEHbl Ha IMOTYYEHHE MaKCUMAaJbHOU
npuObUTH OT CBOUX OOBEKTOB HMHTEIIEKTYaIbHOW COOCTBEHHOCTH, M IO3TOMY
PETUCTPUPYIOT UX KAaK TOBapHBIE 3HAKU U MPEABSIBISIOT UCKHU B CYH MO KaXIOMY
HapyleHnto npas. OQHAKO 3TO MOXKET MPUBECTH K U3JIUIIHEN HArpy3Ke Ha CyAbl U
3aTSAHYTh NIPOLIEAYPY IO pelIeHuto aena. Kpome Toro, BO3M0XKHa CUTyalus, Korjaa
npaBooOJiailaTeslb HE HMMEET CUJIBHBIX JOKa3aTelIbCTB HApYIICHUs IMpaB Ha
ABTOPCKHE TIPOU3BEICHUS, HO MOXKET COCIIaThCsl HAa HapyIlIeHUE MPaB Ha TOBAPHBIN
3HaK. B Takom ciydae UCK MOXXET OBbITh BBIUTPAH TOJBKO MO 3TOW MPUYMUHE, YTO
MOET CTaTh OCHOBOW JJIsi OYQYIIMX MCKOB MO HAPYIIEHUIO aBTOPCKUX MpaB. B
IIEJIOM, pENIeHHEe O TOM, KaK 3aperuCTPUpPOBATh OOBEKT WHTEIUICKTYaTbHOMN
COOCTBEHHOCTH, KaKUM OOpa30M €ro 3aluiaTh U KakuM 00pa3oM oOpamiaThCs B
Cyl 1O HapyUIEHWIO TpaB, 3aBHUCUT OT MHOTHX (DaKTOpOB, BKIHOYAs
WHAVBUyaJbHBIE LIETTM U CTpaTeruu npaoobsanarens. Heo6xoaumo mposiBisTh

OCTOPOKXHOCTh U IMOAXOAUTH K 3TOMY BOIIPOCY B3BCHICHHO H HpO(l)GCCI/IOHaJIBHO

[63].
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Hampumep, kommanus «Cwmemapuku ['MOX» akTHBHO 3alllUIIAET CBOU
npaBa Ha TOBapHbIMA 3HAK «CMEIIapuKu» U NepcoHaxeil u3 MyiabThuiIbMa B CyJe.
B 4vacTHOCTH, KOMITaHMS BBIMIpAJIA P €T O 3alIUTE WCKIIOYUTEIBHBIX IIPaB Ha
TOBapHBI 3HaK B Cy/ie MO MHTEIEKTyaJIbHbIM IpaBaM. Takke ObUIM BBIHECEHBI
pelIeHusi O 3ampere MPOM3BOACTBA KOHTpPA(aKTHBIX TOBApOB C H300paKeHHEM
nepcoHaxed MynbThmwibMa. Kpome TOro, KomMmaHusi aKTUBHO OoOpeTcs ¢
OUPAaTCKUMU CcaliTaMM M Mara3uHaMH, KOTOpble MpPOAAl0T KOHTpa(aKkTHYIO
NpOAYKIMI0 ¢ u3o0paxkeHueM «CwmemapukoBy. B pamkax 3Toit 60psObI OBLIO
POBEIEHO OOJIbIIIOe KOJIMYECTBO PEUIOB W Olepaluil 10 BBISBICHUIO U
JUKBHUIALMUA PUPM, 3aHUMAIOIIMXCS TIPOU3BOJICTBOM M MpOAaKei KoHTpadaKkTHON
npoaykiuu. Cioydaw 3amiuThl IpaBa HAa CPEACTBA MHAMBUAYAIM3ALHMU B CYJIE
SABJISIIOTCSL  JJOBOJIBHO  PACIpOCTPAHEHHBIMH, M  IOKa3bIBAlOT, YTO OXpaHa
UHTEIUIEKTYaIbHOM  COOCTBEHHOCTH  SIBISIETCS BaXXHOM M HEOOXOAMMOU
IPOIIEAYPOH JIJTs 3alTUTHI IpaBooOamareneii [49].

['oBops 0 0a3ze mpakTUKH, TO HYXHO CKaszaTh, 4TO BHeBegoMCTBEHHas
OXpaHa HUHTEIUIEKTyallbHOM coOCcTBeHHOCTM B  Poccum  ocyliecTBisieTcs
HECKOJIBKUMH OpraHaMy TOCYJAapCTBEHHOW BJACTH, BKJIKOYas Poccuiickyro
reapauio. B pamkax cBoux o0si3aHHOCTeN PocrBapaus Takxke 3aHMMAeTCsl OXpaHOU
UHTEJUIEKTYaIbHON COOCTBEHHOCTH, B YaCTHOCTH, 3AIIUTON aBTOPCKUX M CMEKHBIX
npaB Ha IPOU3BENCHUS HCKYCCTBA, JUTEPAaTypHbIE W HAy4YHbIE TEKCTHI,
IpOorpaMMHbI€ POAYKTHI U Ipyrue 00bekThl. [Ipoxons npakruky B @OI'KY YBO
BHI" no r. YanaeBck Camapckoii obnactu, He ObUIO OOHapy»)eHO (opMambHOU
(duKcanum 1eATeIbHOCTH 0 00ECTIEYeHUIO HHTEUIEKTYaIbHbBIX MpaB. XoTs padoTta
BEIETCS C OPraHM3alMsIMU, UMEIOIIMMHU TOBAapHBIE 3HAKH, OXPAaHAETCS NPHU ITOM
COOCTBEHHOCTb.

Cotpynnuku PocrBapanu MOryT OCyIIECTBIISATE KOHTPOJIb 3a COOIOCHHEM
ABTOPCKUX MpPaB HA OOBEKTHI MHTEIEKTYadbHON COOCTBEHHOCTH HAa TEPPUTOPHUH
0o0BeKTa OXpaHbl, JOKYMEHTHpPOBaTh (HaKThl HApyIICHUS T1paB, MW3bIMaATh
HeJIeTaJbHO BOCIPOM3BE/ICHHbIE OOBEKTHl WHTEIUIEKTYaJbHOM COOCTBEHHOCTH H

IIPOBOJIUTH MHBIC MEPBI OXPaHbI IIPaB.
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OnHako CTOUT OTMETHTh, 4TO PocrBapausi He SBISETCS €IUHCTBEHHOM
OpraHu3alue, 3aHUMAKOLICUCA OXPaHOM U  3allUTOM  HMHTEJIEKTYyaJlbHOM
codctBeHHocTu. Kpome »Toro, B Poccum cymiecTByrOT M Jpyrue OpraHu3aliv,
takue kak @DenepanbHas ciyx0a 1O HMHTEIUIEKTYyaJbHOM COOCTBEHHOCTH,
Poccuiickoe aBTopckoe oOumiectBo, PocnmateHtr u apyrue, oOnamarouiue
KOMIIETEHITUSMH B 3TON 00JIacCTH.

BHeBenoMcTBeHHasi OXpaHa WHTEUIEKTyallbHOM COOCTBEHHOCTH B Poccum
SIBJIIETCA JIOMOJIHUTEIbHBIM MEXaHU3MOM 3allUThl, padoTa KOTOPOr0 MOKET
JOMNOJIHATh W TOAJEPKUBATh NEATEIbHOCTh IMPABOOXPAHUTEIBHBIX OPraHoB U
cynoB. Takyke BHEBEJIOMCTBEHHAs! OXpaHa MOXKET MPUHUMATh y4acTUE B Cy€OHbIX
IpoLeccax, CBA3AHHBIX C 3alllMTOM MHTEIEKTYalbHbIX npaB. Hibke mpuBeneHb
IpHUMEPHI PELICHUI CY/10B, B KOTOPBIX y4aCTBOBaja BHEBEIOMCTBEHHAS OXpaHa.

Pockoms Jlaiigp CIIb nmporus UII I'pszHoB. B aTom nene 3amuTy npaB Ha
OOBEKThl HMHTEUIEKTYaJIbHOW COOCTBEHHOCTH ((pUpMEHHOE HaMMEHOBaHUE,
TOBAapHbIA 3HAK M JIOMEHHOE HMS) OCYILIECTBIIsUIAa BHEBEJIOMCTBEHHAs OXpaHa
kommnanuu Pockoms Jlatig CIIb. CyneGupiM pemieHueM ObUT TpU3HAH (PakT
HapYIICHUS HHTEIUIEKTYyaJIbHOU COOCTBEHHOCTH cO cTopoHbl UIT I'psizHora [67].

B Poccuiickoii ®@enepanmu ¢ 2008 roga neiicteyer denepanbHbI 3aKOH
«O0 oxpaHe OOBEKTOB HMHTEIIEKTYaJbHOM  COOCTBEHHOCTH», KOTOPBIM
OpelycMaTpUBAaET BHEAPEHHE CHUCTEMbl BHEBEJIOMCTBEHHOM OXpaHbl. ITO
03HAYaeT, YTO KOMIIAHUM MOTYT HAHATh YaCTHBIX OXPAHHUKOB JJIS 3aIlIUThl CBOUX
TOBapHBIX 3HAKOB, ATEHTOB, aBTOPCKUX MpPaB, KOMMEPUYECKUX CEKPETOB U JIPYTUX
00BEKTOB MHTEUICKTYAIBHON COOCTBEeHHOCTH [73].

Onnako, HecMOTpsi Ha TO, 4yTo B P® Takas mnpakTuKa 3aKperuieHa
3aKOHO/IaTEIbHO, BO3HUKAIOT KOH(MIUKTHI C 3aKOHOM, KOT/Ia BHEBEIOMCTBEHHbIE
OXPaHHUKU BBIXOJST 3a PAMKH CBOMX IMOJIHOMOYHM U JOIYCKAIOT HAPYILIEHUE MPaB
rpaxaad. B mogoOHBIX ciydasx NOTEpHEBIIME MOTYT OOpaTUThCS B Cyd U
NPEABSIBUTH UCK O 3aIUTE CBOMX IPaB.

CyneOHasi mpakTUKa MO 3alllUTE€ MHTEJUIEKTYyaJIbHOW COOCTBEHHOCTH C

burypupoBaHreM BHEBEIOMCTBEHHOW OXpaHbl MOKAa HE OYEHb OOLIMPHA, OJHAKO
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Cybl BBIHOCAT PEIIEHUS, KOTOPBIE YKAa3bIBAIOT HAa TO, YTO JEATEIBHOCTH
OXPaHHUKOB JIOJKHA OBITh CBsI3aHA TOJIBKO C OXPaHOW MMYIIECTBA U KU3HU B 30HE
OTBETCTBEHHOCTH M HE JOJIKHA TPOTUBOPEUYUTH 3aKOHY.

OgHuM M3 NPUMEPOB MOXKET CIIYXKHUTh JI€J0, KOIZla BHEBEIOMCTBEHHbIE
OXPaHHHUKH 3aJIepKajiil JUI], TOTOBUBIINX Kpaxy GupmMeHHoro toBapa. OmHaKo, B
pe3ynbTaTe ObUIO YCTaHOBJIEHO, YTO OHU OBUIM HE3aKOHHO 3a/IepiKaHbl, TaK Kak
OXpaHHUKHM He 00Jajajy COOTBETCTBYIOIIEH KBaIM(PHUKAIMEH U MOJIHOMOYHUSIMU
JUISL OCYILIECTBIICHUS TAKUX JIEUCTBUM.

Takum o00pa3zom, HeCMOTps Ha MPABOBbIE BO3MOXKHOCTU TPUBICUEHUS
BHEBEJIOMCTBEHHOM OXpaHbl JIJISl 3alIUThl UHTEJUIEKTYaIbHBIX MpaB, HEOOXOIUMO
YUUTBIBaTh PUCKM W HaWTh OamaHc MeXIy HEoOXOIUMOW 3alluTOM U
COOJII0JIEHUEM 3aKOHHOCTH.

CratucTuyeckne JaHHBIE IO YaCTOTE HWCIIOIb30BaHUS BHEBEIOMCTBEHHOM
OXpaHbl JJI 3alUAThl MHTEUIEKTYaJbHbIX IpaB B Poccum orcyTcTBYyroT. OHAKO,
IO ONBITY paboThl OPUAMYECKHMX (PUPM U KOMIAHHUM, KOTOpbIE 3aHUMAIOTCS
3aIUTON MHTEIJIEKTYaJIbHOU COOCTBEHHOCTH, MOXKHO C/AETaTh BBIBOJ, UTO Yy4acTHE
BHEBEJOMCTBEHHOM OXpaHbl B OJOOHBIX 3a/ladaX BCTPEUAETCs TOCTATOYHO PEIKO.
Bo-nepBbIX, 3TO CBSI3aHO C TEM, 4YTO 3allUTa HHTEIUIEKTYaJbHBIX IpPaB B
OOJIBIIMHCTBE CIy4aeB SIBJISIETCS JIEJIOM IOPUAMYECKUM U TpeOyeT ornepupoBaHUs
OpaBOBBIMM HOpPMaMu U CyneOHOM NpakTUKoW. BHeBegoMcTBeHHass oXxpaHa
3aHUMAeTCsl, B OCHOBHOM, (DU3WYECKOM OXpaHOW HMYyIIecTBa W He oOJangaer
HEOOXOJIUMBIMU ~ 3HAHUSIMM W ONBITOM B  00JACTU  MHTEIIEKTYaJbHOU
COOCTBEHHOCTH. Bo0-BTOpBIX, METOABI 3aLIUThl HHTEJUIEKTYAJIbHBIX IMPaB MOIYT
pa3InyaThCs B 3aBUCHMOCTH OT MX BHMJAA M CTENEHM HapyumeHus. Hanpumep, B
Cllyyae HApyLIEHHs AaBTOPCKHUX IIpaB WM IIATEHTHBIX MpPaB 3aIIATYy MOXHO
OCYILIECTBIISAThH MTyTEM I10/Ia4d UCKa B Cy/l MJIU OOpallleHus! B IPAaBOOXPAHUTEIIbHbIE
opranbl. B Takux ciydasx nmpuMeHEHUE BHEBEJIOMCTBEHHON OXpaHbl MOXKET OBITh
Hed((EKTUBHBIM WM JaKe MPOTHBOMNOKa3aHHbIM.TakuM o00pa3om, 3aimura

HHTCIUICKTYAJIbHBIX IIpaB BKIIIOYACT B ce0sT MHOTO acCIICKTOB M MCTOA0OB U BI)I60p
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KOHKPETHOM CTpaTeruu 3allUThl JIOJDKEH OCYIIECTBIATHCS C YU4ETOM CIEIU(PUKU
Ka)JI0ro Ciy4Jas.

[ToxBonst uTorm ckaxkem, 4to B Poccum ciopsl 0 3alIMTE MHTEIIEKTYalIbHbIX
IIPaB ABJSIOTCA JOBOJBHO PACIPOCTPAHEHHBIM SIBJIEHHUEM. PeryimpoBaHHE TaKHX
CIIOPOB OCYUIECTBJISIETCSI C IIOMOIIBIO 3aKOHOB, NOPHUHATBIX B Poccuiickon
Oeneparuu. CyneOHas MpakTUKA 10 AeIaM, CBI3aHHBIM C Pa3peIIcHUEM CIIOPOB O
3alUTE WHTEJUICKTYAIBHBIX MPaB, SBIAETCS BaXXHBbIM MOKA3aTEIEM MPUMECHEHHS
3aKOHO/ATENhCTBA B OOJACTU HHTEIJICKTYaJlbHOM COOCTBEHHOCTH. JlaHHas
00JlacTh 3aKOHOJIATEILCTBA JOBOJIBHO CJIOKHA, IO3TOMY CYAbl BBIHYXKCHBI
paccMaTtpuBaTh KpaitHe pa3zHooOpasHblie ciydan. Cpenu Hambojiee 4YacThIX
CIIOPHBIX BOIIPOCOB HA MPAKTUKE MOXKHO BBIAEIUTH CIEIYIOUIUE:

- HECOOJII0/ICHUE TIPaB HAa TOBAPHBIN 3HAK WM 3HAK OOCIY>KUBAHUS,

- HapyLIE€HUE aBTOPCKOrO IPaBa;

- HapylLIE€HUE MPaB Ha MMATEHT UJIM CEKPET IPOU3BOJICTBA;

- HECOOJTIO/ICHHE TPAaB HA KOMMEPUYECKYIO TalHY.

CynebHas mpakKTHKa SBISICTCS BaXXHBIM HCTOYHUKOM MH(POPMAITUH JIJIS BCEX
YYaCTHUKOB PBIHKA HMHTEIUICKTYyaJIbHOM COOCTBEHHOCTH. Ba)XKHO OTMETHUTH, YTO
IIPOTHBO3aKOHHBIE JCHCTBHS B 3TOM O0JAaCTH MOTYT NPHUBECTH K CEPbE3HBIM
SKOHOMMYECKHUM TIOCIIEACTBUSAM, IIO3TOMY 3allUTa HWHTEIUICKTYAJIbHBIX IIPaB
SIBIIIETCS. OJHUM W3 NPUOPUTETHBIX HAMNPABICHUM NEATEIBHOCTH TOCYAapCTBa.
Cnenyer ormeTuth, 4TO Cyabl Poccuiickoir @eaepaniuvi BBIHOCIT CHPABEIJIMBbIC
pelIeHUsI MO CIOPHBIM BOIPOCAaM, CBA3aHHBIM C 3alIUTON HHTEIUIEKTYaJIbHOUN
cooctBeHHOCTU. [lodTOMYy 3amuTa WHTEIIEKTYaJIbHBIX TMPaB MOXKET OBITh
3¢ (HEKTUBHBIM HHCTPYMEHTOM 3aIIUTHI HHTEPECOB MIPaBoo0IaaaTeneii B cyneOHOM

MOpSIIKE.
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3.2. IlpoGuaembl 3alMTHl HHTE/JIEKTYAJBHBIX MpPaB M MNYTH HX

MpeoI0JIeHUsl

B cdepe 3ammrel HWHTEIEKTyalbHOW COOCTBEHHOCTH B Poccuiickoit
denepanuu JOCTATOYHO MHOTO TMPOOETOB. EkerogHo WHOCTpaHHBIE KOMIAHUHU
TepsaroT B Poccuiickorn @enepanmy MWUIAAPABL JOJUIAPOB H3-3a HAPYIIEHUS
NaTEHTOB, aBTOPCKUX TIPaB U MPaB Ha TOBapHbIe 3HaKku. Poccuiickue hpupmel n3-3a
AHAJIOTMYHBIX HAPYLIEHUI €XKEroJHO TEPSIOT COTHU MUJUIMOHOB A0JJ1apoB. OHON
U3 MPUYMH ATOTO SIBISIETCS HEJOCTATOK BHUMAHUS M OIbITa PEUICHUs MpoOieMm,
CBA3aHHBIX C UCIIOJIb30BAHUEM HHTEIUIEKTYalbHOM coOcTBeHHOCTH. Takxke
3HAYMUTENbHAS YacTh JIOCTHDKEHMM  yXOOUT 3a pyOeX W IPOUCXOIUT
KpynHOMAacITa0Hasi yTeukKa CaMbIX BBICOKOKBAIM(UIIUPOBAHHBIX KaJPOB, TPV
KOTOPBIX HE OLECHWIM MO JOCTOMHCTBY, @ 3TO HECOMHEHHO yXYIIIAeT HAy4YHO-
TEXHUYECKUH MTOTCHIINAJ CTPAHBL.

Takxe 3amura aBTOPCKUX MpaB B ceTH Internet ABIAETCS OOHOW M3 CaMBIX
aKTyaJbHBIX TpoOsieM B Hamie Bpems. K cokaneHuto, B HacCTOsIIEe BpeMs
CYIIIECTBYET MHOTO CITIOCOOOB HapyYIIEHUsI aBTOPCKUX TpaB uepe3 MHTepHeT, Takux
KaK MMHUPATCTBO, HEJIETAIbHOE CKAUMBAHUE M PACHPOCTPAHEHUE KOHTEHTA, JIOXKHAs
aTpuOyIUs U Ap.

OnHOW W3 MPUYMH CIIOKHOCTU 3aIMTHI aBTOPCKUX IPAB B CETU SABISETCS
OTCYTCTBUE €IMHON MEXIYyHApOJAHOU TuIaTdopMbl, KoTopas Obl peryiupoBaja
naHHyto cdepy. Taxxe cymiecTByeT nmpobiieMa TI0CTaTOYHOCTH 3aKOHOJATEIhCTBA
B JIaHHOW 00JIaCTH, KOTOPOE HE YYHUTHIBAET COBPEMEHHBIC TEXHOJOTHUU U (POPMBI
pacrpocTpaHeHuss KOHTEeHTa B ceTd. OAHAKO CYHIECTBYIOT Pa3iMYHbIE MEPHI IO
3alllUTe aBTOPCKUX MpaB B ceTu Internet. OgHOM U3 TaKuX Mep SIBISIETCS Pa3BUTHUE
TEXHOJOTUN HU(PPOBOro IMpaBa, TaKMX Kak MU(PPOBHIC TMOMAMKCH, 3alIUIICHHBIC
dbopmatsl (aitsioB, OJIOKYEHH-TEXHOIOTUU U T.J. Takke BaKHO YCHJIMBATh MEpPHI
no OoprOe C HE3aKOHHBIM pacIpoCTpaHEHHWEM KOHTeHTa B HHTepHeTe, B TOM
YKCJI€ MPOBOJIUTH MOHUTOPUHI M OJIOKUPOBAHHE CAWTOB, TJI€ PACHPOCTPaHSETCS

KOHTCHT C HAPpYHICHHUEM aBTOPCKHUX ITPaB. B ociioM, HpO6HCMa 3alIUTbl aBTOPCKUX
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npaB B ceTu Internet TpeOyeT KOMIUIEKCHOTO PELIEHUs, KOTOPOE BKIIIOYAET B ceOs
KaK TEXHOJOTMYECKHe, TaK U 3aKOHOJATeNIbHbIe MEphl, a TakXke OoOydeHue
HaceleHus B cepe 2IEeKTPOHHOU 0€30MacCHOCTH U MpaBoBeAeHU. TOIbKO BMECTe
TH MEpBl MOTyT oOecreduTh (PPEKTUBHYIO 3alIUTy aBTOPCKUX TPaB B CETU
Internet [60].

MHorue  HOPMBI  POCCHICKOrO  3aKOHOJATENbCTBA  IPOTUBOpPEYAT
MEXTYHAPOIHBIM HOpMaM (HampuMep, OCBSIIEHHBIE 3aIIUTe H300pEeTEeHUH, UeH,
HOY-Xay, TOPIOBBIX CEKPETOB M HHHOBalLMii). Psn mMoOMOXKEeHW NPOTHUBOPEYUT
Cornamenuto TPUIIC, noroBopam BOWC, nupextuBam EC, 4TO TOBOpPUT O
HE0OXOJIMMOCTH AalibHelIero copepueHcrBoBanus 'K B nenom u ero 4 yactu B
yacTtHocTU. Kpome Toro, B Poccun HeT cnenuaniu3upOBaHHOIO CyAa MO 3alllUuTe
npaBooOJiaiaTesield MHTEIUIEKTYaIbHbBIX MPaB, B TO BPEMs KaK UHOCTPAHHBIE CYJIbI
JABHO yXe€ co3AaHbl U QyHKUHOHUPYIOT. 13 nHopmanuu, pa3menieHHol Ha caiiTe
Cynebnoro aenapramenta npu BepxoBHom Cyne P®, cnemyer, uro B 2019 T.
apOutpaxasiMu cygamu cyobekToB PO paccmorpeno 20 140 men, «CBSI3aHHBIX C
OXpaHOW HWHTEJIEKTYaJbHON CcOOCTBEHHOCTHY». CyMMapHbIi 00bEeM 3asiBICHHBIX
TpeboBanuii coctaBmwi 139,4 mupa. pyO., T.e. CpemHsAs Il€HA HCKa IO STOH
Kateropuu jaein - 6,9 miaH. py6. Cyapl COrJacUInCh ¢ JOBOJAMH UCTIOB 1o 15505
JienaM, 4TO COCTaBIJIAET OKOJIOo 77% OT yuciaa pacCMOTPEHHBIX 1ei. B monb3y
npaBooOJiiaarenei B3bIckaHo 4,4 Mip/. py0., 4TO B CpeHEM COCTaBUIIO 283 ThIC.
py0. ITlocnennuii mokaszateinb MHTEPECEH TeM, YTO 3Ta Iudpa HECKOJIbKO JeT
NOJpsiA JOCTaTOYHO OBICTPO «ychixaeT». B 2016 r. B monb3y mpaBoobiiagaTeneit
OBLIIO B3BICKAHO B cpemHeM 1o 641 Twic. pyd., B 2017 1. — 488 ThIC. pYO., B 2018 T.
— 360 TeIC. PYO [21].

O06o00mIast ckaxkem, 4YTO CYIIECTBYET HECKOJIbKO MPOTUBOPEUUN MEKIY
POCCHIMCKMM  3aKOHOJATEIbCTBOM OO0  WHTCIUIEKTYaJIbHBIX  TpaBax M|
MEXIyHapOJIHBIMA HOPMaMH. PaccMOTpUM HEKOTOPBIE U3 HUX:

- OTCYTCTBHE MeXaHu3Ma oO)kaymoBaHus pemienus Pocmarenra. CoriiacHo

MCKAYHAapPOIHBIM HOPMAaM, KEDKI[BIﬁ 3aj4ABUTCIIb UMCCT IIPpaBO 00’ka10BaTh PCUICHUC
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Pocnatenta B cyae. OaHako, B POCCHMHCKOM 3aKOHOJATEIbCTBE HET YETKOIO
MEXaHH3Ma U IpoLeaypbl 00XkanoBaHus peumeHus: PocnatenTa B cyne;

- HapylleHHWE IIpaB aBTOPOB Ha 4YAacTHOE wucnois3oBanue. B Poccum
HapyLIaeTcs MpaBoO aBTOPOB HA YACTHOE MCIIOJIb30BAHUE CBOUX IpousBeneHui. [1o
MEXyHapOJIHBIM HOPMaM aBTOPbI UMEIOT MPABO HA KOHTPOJIb 32 UCIOJIb30BAHUEM
CBOMX MPOM3BEAECHUI, HO HE MOT'YT 3allpellaTh YaCTHOE UCTIONIb30BaHue. B Poccun
K€ aBTOPBI UMEIOT TIPABO 3aMPETUTH JIF0O0E UCTIOIH30BAHUE CBOUX MPOU3BEICHUMN
0e3 ux coriacus;

- OrpaHMYEHHUE JIOCTyMNa K uH(popmainuu. B poccuiickoM 3aKOHOAATENbCTBE
OTCYTCTBYET MEXaHU3M, KOTOPBIA OBl TapaHTUPOBaJ CBOOOJHBIN JOCTYN K
uHpopmari. BmecTo 3TOro, poccuiicKue 3aKOHBI JOIMYCKalOT OJOKMPOBaHUE
CalTOB M OIpaHUYEHHUE JOCTyNa K HH(popManuu 6e3 cy1e0HOro pa3pelieHus;

- OTCYTCTBHE MEXaHU3Ma ABTOMATUYECKOM 3alnUThl. POCCHUIICKME 3aKOHBI HE
npeaycMaTpUBAIOT MEXaHu3Ma AaBTOMATUYECKOM 3aluThl aBTOPCKUX TIPaB.
CornacHo MEXJIyHapOJHBIM HOpMaM, aBTOPCKHE MTpaBa JOJKHBI ObITh 3alllUAIEHbI
ABTOMAaTHYECKH, 0€3 HEOOXOIMMOCTH X PETUCTPAIIUH.

OTH  TpOTUBOpEUHs  3aTPyAHSIOT  oOeclieuyeHue  3alluThl  TpaB
UHTEIUIEKTYalbHOM COOCTBEHHOCTH B Poccuu M yCIOXKHSIOT COTPYIHUYECTBO
Poccun ¢ MexayHapoaHelM cooOmiecTBOM B 93Toil  cdepe. Hemocrarok
3 PeKTUBHOTO MEXaHM3Ma [0 3alluTe MWHTEPECOB TNpaBooOagarened u
HEJOCTAaTOYHAsl TapaHTUs CBOOOAHOrO JOCTyna K MHGPOpPMAIMH OTrpaHUYHUBAIOT
pa3BUTHE UHHOBAIIMOHHBIX MTPOEKTOB M TEXHOJIOTMUECKOT0 nporpecca B Poccuu. B
pe3ynbTaTe, YpPOBEHb HWHTEIEKTYaJIbHOM COOCTBEHHOCTH B CTPAaHE OCTAETCs
HU3KUM U HE COOTBETCTBYET MOTEHIMANIY POCCUUCKON SKOHOMUKHU. J[JI1 penieHus
ATOW TPOOJIeMbl HEOOXOAWMO YIy4YIIUTh MPaBOBYKO 0asy W co3maTh Ooiee
3G (hEKTUBHBIN MEXaHW3M 3alllUThl TPAB HWHTEIUIEKTYaIbHOW COOCTBEHHOCTH,
KOTOpBIM Obl oOecrieyuBan OajaHC MEXAy IIpaBaMu MpaBooOiagaTenet u
CBOOOJHBIM 1OCTYNOM K HH(popmaruu. Takxke He0OXOAUMO YIYUYIIUTh TPOLEAYPY
peructpanuu u300peTeHni, yIpoCTUTh U YCKOPUTD MPOIECC MOTYUYEHHUs MaTEeHTOB

Ha MHHOBAIIMOHHBIC p33pa6OTKI/I. OTO MOMOXKET CHHU3UTH CTEICHBb 6IOpOKpaTI/II/I,
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MOBBICUTh TIPO3PAYHOCTh MPOIECCa U YCKOPUTHh MPHUHIATHE pelieHuil. B 1memom,
penieHre npooJieMbl 3alIUThl MPAaB UHTEUICKTYalbHONH COOCTBEHHOCTU SIBJISIETCS
KJIFOYEBBIM I PA3BUTUSI MHHOBAIIMOHHOW 3KOHOMUKH B Poccuu. OmHako, 310
TpeOyeT yCHIIUH CO CTOPOHBI rocyaapcTBa, Ou3Heca u o0IecTBa B meiaom [27].

Takum oOpazoM, HHU3Kas wu300peTaTenbCKas AKTUBHOCTh M TATEHTHAs
crarHanus B Poccun o0yciioBiieHa HECKOIBKIMU (DAKTOPaAMU:

- ocnaOJIeHHbI TIPaBOBOM W WHOPACTPYKTYPHBIM MEXaHU3M 3allUThl
UHTEJUIEKTYalIbHOM COOCTBEHHOCTH, KOTOpBI HE 00€clneuynBaeT J10CTaTOYHO
KECTKOM 3allUThl MpaBooOJaaTeNiel W HE CTUMYJIUPYET WHHOBALMOHHYIO
NEATENbHOCTD;

- HeJocTaToyHOoe (UHAHCHPOBAHME W TOJJEPNKKA HHHOBALIMOHHBIX
NpPOEKTOB. MHOTrME KOMIIaHUWU, OCOOCHHO MaJlble W CpEeAHUuEe, HE HMEIOT
JIOCTAaTOYHBIX (PMHAHCOBBIX PECYPCOB [IJIsi Pa3BUTHUSL U MPOJBUKEHUS CBOUX UJICH,
YTO 3aTPYAHSIET pa3pabOTKy U BHEIPEHNE HOBBIX TEXHOJIOTHUH U TIPOEKTOB;

- HU3KUW YPOBEHb KYJIbTYpbl MHHOBAIMA M OTCYTCTBHE KYJIbTYphl IpaB
VHTEIUIEKTYaJIbHOU COOCTBEHHOCTH. Manioe  3HayeHwue, IIPUIABAEMOE
WHHOBAIIMOHHOM JIEATEIbHOCTH B OOIECTBE, HETaTUBHO CKAa3bIBacTCS Ha
MOOILIPEHNH NHHOBAlU 1 MHHOBALIMOHHOW aKTUBHOCTH;

- OTCYTCTBUE MPO3PAYHOCTH B MPOLECCE PETUCTPALMM, MMATECHTOBAHUA M
3alIUThl TIPaB Ha UHTEIUICKTYaJIbHYI0 COOCTBEHHOCTh. DTO MPUBOAUT K HATUYHIO
OOJIBIIIOTO KOJIMUECTBA HEPA3PEIICHHBIX CIOPOB U JUIMTEIBHBIX U TPYAOCMKHUX
MIPOLECCOB MO PEMIEHUIO ATUX CIIOPOB;

- OTCYTCTBHUE YETKOW CTpaTeruu rocyJapCTBEHHON MOAACPKKU U Pa3BUTUS
uHHOBaImi. HeoOxoammo pa3paboTarh KOMIDIEKCHYIO TPOTpaMMmy, KOTopasi Obl
CTUMYJIMpPOBaJa pPa3BUTUE WHHOBAIMA M COJIEMCTBOBala HCIOJIb30BAHUIO
UHTEIUIEKTYaTbHOW COOCTBEHHOCTH.

Pemenue stux mnpobieM MOXKET MOMOYb IOBBICUTH H300pETATENbCKYIO
AKTUBHOCTh W YBEJIHWYUTh KOJIMYECTBO TOJAHHBIX 3asBOK HAa PETUCTPALUIO

nzo0perenuii B Poccun.
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B Poccuu cymiecTByoT U Apyrue HEKOTOpble MpoOsieMbl B cepe 3alluThl
MHTEJUIEKTYaJIbHON COOCTBEHHOCTH:

- HU3KAM ypOBEHb IPAaBOBOM  KYJIbTYpbl HAacCelIeHUs M  MaJloe
OCBEIOMJIGHHOCTh ~ TpakgaH B 00JacTM  3aIIMThl  HHTEUIEKTYaJbHOMN
COOCTBEHHOCTH;

- POCT 4HWCla HAPYIICHUM TPaB HA WHTEIIEKTYaJIbHYI0 COOCTBEHHOCThH H
UCMOJIb30BAaHUE JICHIEBBIX KOMHM 3apyOeXHBIX TOBAPOB, YTO MPUBOJIUT K yIIepOy
JUTSl THHOBAIIMM U SKOHOMUKH B 11€JIOM;

- orcyrcTBUEe J(PQGEKTUBHBIX MEXAaHHU3MOB 3alUThl HMHTEICKTYaJbHON
COOCTBEHHOCTH, KOTOpble OBl oOecreyuBagu OBICTPOE M KAueCTBEHHOE
pa3pelnieHue CropoB;

- BBICOKHMI ypOBEHb KOPPYIMIMH CPEId YMHOBHUKOB, KOTOPBIM BIMSET Ha
3 PEKTUBHOCTH CUCTEMBI 3aIlUTHl UHTEIUICKTYAIbHON COOCTBEHHOCTH U CO3/1a€T
OPEMSITCTBUSA JJI 3alMThl TPaBOOOIIa1aTeNeil.

JUis pemieHUst 3TUX MpoOieM HeOOXOAHWMBbI CTPYKTYpPHbIE H3MEHEHHS B
CUCTEME 3alllUThl UHTEUIEKTYaJIbHOH COOCTBEHHOCTH M IPAaBOBOM IIOJI€ B LIEJIOM.
DTO MOXET BKJIIOYATh B ceOsl yaydlleHHE IMPaBOBOTO PErylIUpOBaHMs, 00yuyeHUe
HaceJIeHUs] B O0JIaCTH 3alllUThl MHTEIUIEKTYalbHOM COOCTBEHHOCTH, YKPEIUICHHE
CUCTEMBI FOPUINYECKOMN 3aIUTHI, YCUIICHUE MEP OTBETCTBEHHOCTH HAPYIIUTENECH U
O0opp0y ¢ koppymnimed. Takke BaXHO VyIAYYIIUTh OpraHbl IO  3allUTe
WHTEJUIEKTYaIbHOH COOCTBEHHOCTH, YTOOBI OHU MOTIJIM d(PGHEKTUBHO OOPOTHCS C
HapylUIeHUSIMA TpaB Ha MHTEIUIEKTyalbHYI0 COOCTBEHHOCTh. Kpome Toro,
NOJJEpKKAa HMHHOBAIMOHHOW  JAESATENIBHOCTH M pPa3BUTHE  HAIMOHAJIBHOMN
SKOHOMMKH JOJKHBI CTaTh IPUOPUTETHBIMU 3aJja4aMU JIJIs TOCYAapCTBA.

Ha nam B3msaa, HEOOXOAMMO YCWIMTh IPaBOBYHO 0a3y M MEXaHU3MbI
3amuThl. HeoOxomumo pa3paboraTh 3aKOHOJATENBHBIE AaKThl, KOTOpPbHIE OBl
3aIUINAIM IpaBa mpaBoodiaiareneit u obecrieunBain 0anaHC MEXAY UHTEpecaMu
npaBooOianareneii u  obOmectBa B LEJIOM. TakKe HYXHO  YKPENHTh
NPABOOXPAHUTENbHBIE OpraHbl U OOECNeYUTh HMX KOMIETEHTHOCTh U

KBTM(PHUKALKIO B 00JaCTH UHTEIJIEKTYaIbHOW COOCTBEHHOCTH.
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Hano Ttaxke ympocTuTh NpoleAypbl perucTpaludyd W naTteHToBaHus. s
TOr0, YTOOBl CTUMYJIHUPOBATh HW300pPETATEIBCKYIO AKTUBHOCTh, HEOOXOIUMO
COKpaTUTh BpeMs U YIPOCTUTH MPOIEAYpPHl PErUCTpalliid U BbIJa4M MaTeHTOB Ha
WHHOBAIIMOHHBIE pa3paOOTKH.

BaxxHo co3maBarh yCIOBHs JJIsI Pa3BUTHS MHHOBAIMOHHOM AEATEIBLHOCTH.
Heobxomumo mNpUHATE MeEpbl 10 PACHIUPEHUI0 WHBECTUIIMOHHOW 0a3bl B
VHHOBALIMOHHOU cdepe, CO31aHUIO HAy4HO-UCCIIEI0BATEIbCKUX U
WHHOBALIMOHHBIX I[IEHTPOB, TMOAAEPKKE M PA3BUTUI0O MajblX U CPEIHUX
NpeANpUsITUI B 001aCTH WHHOBAIIHH.

Heobxonumo pa3BuBaTh KyJlIbTypy NpaB UHTEIJIEKTYaIbHOU COOCTBEHHOCTH.
Heobxoaumo TMOBBICUTH YpPOBEHb OCBEIOMJIEHHOCTH OOILECTBA B LEJIOM O
BOXHOCTHU NPAB UHTEUIEKTYyaJIbHOM COOCTBEHHOCTH, 00 OIMIMOKAX U MOCIEACTBUAX
HapyLIEHUS IPaB UHTEIIEKTYalbHON COOCTBEHHOCTH.

BaxxHo co3marh MexaHu3Mbl oOajoBaHHUs peuieHust PocnatenTta. UToOsbI
o0ecreunTh MOJIHYI0 3alluTy IMpaBooOsiagaTenell, HeoOXOAMMO MPEAYCMOTPETh
MeXaHU3MbI 00XaoBanus penieHuit PocnatenTa B cyne.

[Ipu cr10XHOW MOMUTHYECKON OOCTAHOBKE HAa CErOJHSIIHUN JIeHb BCE Ke
HEOOXOJIUMO COBEPIIEHCTBOBATh MEXKIYHApOAHOE COTpyAHHYecTBO. Poccus
JOJDKHA AaKTUBHEE COTPYIHMYATh C MEXKIYHApOAHBIMU OpTraHU3alUsIMH U
napTHepaMyd MO BOMNpPOCaM 3allMThl MPaB HHTEIJIEKTyalbHOM COOCTBEHHOCTH,
0OMEHY HaKOIUIEHHBIM OMNBITOM U JAPYTMM acleKTaM, KOTOpPbI€ MOT'YT MOBBICHTH
YPOBEHb 3alIUTHI ITPaB.

B 1ienom, noBebillieHUE YPOBHS 3alllUThl MHTEICKTYyalIbHBIX MpaB B Poccuu
SIBJISIETCS BAXXHOM 3ajayeil JJisl MPUBJIEUEHUS WHBECTUIMH W CTUMYJIUPOBAHUS
M300peTaTebCKON aKTUBHOCTU. J[s1 3TOro HeoOXOauMO aKTHBHO pPa3BUBATh
YIOOMSIHYThIE€ BBIIIE IMYyTH U COJAEWCTBOBATH MOJHOM pealu3aluu IOTEHIHAla

HHTGHHGKTyaHBHOﬁ cobcTBeHHOCTH B Poccun.
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3akiodyeHue

IIpoenss uccnenoBanne no teme «DOpMbI 3aAMMUTHI MHTEILIEKTYaIbHBIX
npaB», Mbl CMOIJIM MPUWATU K PAY BBIBOAOB. 3alluTa UHTEIUICKTyaJbHBIX IMpaB
OCHOBBIBAETCS Ha HEKOTOPBIX TEOPETUYECKUX OCHOBAX, KOTOpPHIE 00ECIICUYNBAIOT
3¢ (HEKTUBHOCTh U CHPABEMJIMBOCTh 3TOrO Mpolecca. Teopus aBTOPCTBA - 3TO
OCHOBHOE IOHSTHE, JIEKAILlEe B OCHOBE 3allUThl MHTEIUIEKTYallbHbIX MpaB. OHa
YTBEPAKAAET, YTO CO3/1aTellb MHTEJUICKTYAJIIbHOTO NPOJYKTa MMEET IPaBO Ha €ro
BJIAJICHUE U KOHTPOJIb. TakuM o0pa3om, 3aliuTa UHTEIJIEKTYalbHBIX MPaB CIIY>KUT
CPEIICTBOM 3alllUThl TpaB aBTOpa Ha CBOM TBOpYECKHe padoThl. Teopus
SKOHOMHUYECKON CTUMYJISILIMKU: COTJIACHO 3TOM T€OPHUH, 3AIUTA UHTEIUIEKTYaIbHBIX
paB COCOOCTBYET CTUMYJIUPOBAHUIO MHHOBAIMK U TBOpuecTBa. CylleCTBOBaHUE
NpaBOBOM  3alllMTHl TO3BOJISIET AaBTOpaM IMOJy4daTb NPUOBUIL OT CBOUX
VWHTEIUICKTYaJIbHBIX MPOAYKTOB, YTO SBJISETCS MOIIHBIM MOTHUBATOPOM JJIs
pPa3BUTHS HOBBIX HACH W TexHOJIOTWH. Teopus OOIIECTBEHHOTO Ojara Teopus
YTBEP)KJAET, YTO 3alluTa WHTEIJIEKTYaJlbHBIX IpPaB HE TOJBKO CIOCOOCTBYET
WHHOBAIUSIM, HO U CIY>KUT OOIIECTBEHHOU moib3e. OHa obecrneuynBaeT JAOCTYM K
3HAHUSIM, UH(GOPMAIIMM U KYJIbTYPHBIM IEHHOCTSIM, YTO CIIOCOOCTBYET Pa3BUTHIO
oOpa3oBaHus, HayKH M KYJIbTYpbl. 3alllUTa HMHTEJUICKTYaJIbHBIX TIPAB TaKKe
OCHOBBIBAETCSI HA MPUHIMUIIE CHPABEIIUBOCTH. OHA rapaHTUPYET, YTO CO3JATEIb
OyIeT moyiy4yaTh 3acily’>K€HHOE BO3HArpa)KJIEHUE 3a CBOU TPY/bl, a IPyTrHe JIHIA He
OyIyT HE3aKOHHO IIOJIb30BaThCS €ro HMHTEIUIEKTyalbHOM COOCTBEHHOCTHhIO. B
LEJIOM, TEOPETUYECKHE OCHOBBI 3aIUTHl MHTEIUIEKTYAIBHBIX NIPaB CTPOATCS Ha
MOHSTHUSIX aBTOPCTBA, DKOHOMHYECKOW CTUMYJISIMH, OOIECTBEHHOro Ojara u
CIIPaBEJIJIMBOCTH, YTOOBI OOECIEUUTHh CHPABEJIMBBIA U YCTOMYMBBINA MEXaHU3M
3aIUTHl HHTEIJIEKTYIbHOW COOCTBEHHOCTH.

['eHe3nuc ¥ HBOMIOIMUS HHTEIUJIEKTYaJbHBIX IIpaB HMMEET CBOM KOPHHU B
UCTOPUM  pa3BUTUS  4yeloBedecTBa. llepBble  ynmOMHMHaHMs O  3alluTe
UHTEIUIEKTYalIbHOM COOCTBEHHOCTH MOXKHO HAWTH B JPEBHUX IUBUIM3ALMUSAX,

HaIlpuMep, B 3aKOHe Xammypanu, Kotopelil narupyercs 1750 romom 1o H.3. OH
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3allMINail aBTOPCKHUE IMpaBa MUcaTeled M CKYJbITOPOB, HAKOIUIEHHbIE 3HAHUA U
HOy-Xay. Kpome Toro, npukiItoueHus HCTOPHUUECKUE aCCOLIMUPYIOTCS C MacTEpaMu
U3 UCKYCCTBA U TWIIbJUH, KOTOPbIE UMEIM OTPAHUYEHUS U NIPABOBBIE YKa3aHUs JJIs
3aIUATHI CBOUX MHTEJUIEKTYyalIbHBIX TPYAOB. B KoHue 18-ro u Hauane 19-ro BekoB
NPOU3O0LUIM 3HAYUTENIbHBIE W3MEHEHHs] B HWHTEIUIEKTYaJbHOM COOCTBEHHOCTH,
CBSA3aHHBIE C PA3BUTUEM MPOMBIIIJIEHHOCTH U TEXHOJIOTHYECKUM IPOrpeccoM. ITO
IPUBEJIO K BOSHUKHOBEHMIO IMATEHTHBIX CUCTEM, KOTOPBIE NPEIOCTABIISUIN 3AIINATY
U300pETEHUSIM U HOBBIM TexXHOJIOTUsiIM. Kpome Toro, ObLIM yCTaHOBJIEHBI 3aKOHBI
00 aBTOPCKOM TMpaBe JUIsl 3allUThl  JIUTEPATYPHBIX, MY3bIKAJIbHBIX |
XYJI0XKECTBEHHBIX TMpou3BeneHnidl. B 20-M Beke MeXIyHapOJgHOE COOOIECTBO
OpUILIO K  OCO3HAHMIO  BAXXHOCTHM  TapMOHU3ALMKM W KOOPAMHAIUU
3aKOHO/IATENbCTBA 00 MHTEIUICKTYyalbHON cOOCTBEHHOCTH. C 3TOM 1enbl0 ObUIU
CO3JaHbl pa3IMYHblE MEXAYHApOJHbIE OpraHu3aly, Takhue Kak BcemupHas
OpraHM3alMsl WHTEIIEKTYyaJbHOM COOCTBEHHOCTH, KOTOpbIE pa3paldaThIBalOT U
IPOABUTAIOT MEXYHAPOIHBIE JOTOBOPHI U CTAHIAPTHI B 3TOM 00JIACTH, TAKUE KAK
[Tapuxckas KOHBEHIUS O 3aIUTE MPOMBIIIIICHHOW COOCTBEHHOCTH W BcemupHas
opraHuzanus 1o oxpaHe asTopckux npaB (BOOA), kortopas ycTaHaBIMBaEeT
IpaBWIa M TOJOXKEHHsI B 00JIaCTU aBTOPCKOro Inpasa. B mocnennue aecsaTuiieTus
MOSIBJICHUE HOBBIX TEXHOJOTMH W ocoOeHHO IHTepHera mnpuBeNO K HOBBIM
BbI30BAM M BO3MOXKHOCTSIM B O0JIACTM  3alUThl  MHTEIUIEKTYaJbHOMN
coOcTBeHHOCTU. HeneraabHoe KOMMPOBAHME U PACHPOCTPAHEHUE MUPPOBBIX
MaTepHAJIOB CTajJd OCOOBIM BBI30BOM, M ObLIM pa3pabOTaHbl HOBBIE MEXaHHU3MBI
3aIATHI, TakWe Kak LHU(poBble ImpaBa ynpasieHus MU 3amuTel (DRM) u
TEXHOJIOTUU OJIOKYCHH.

3ammTa WHTEIJIEKTyaJlbHBIX MpaB B 3apyOeKHBIX CTpaHax OCHOBaHa Ha
3aKOHAX M MEXIYHApPOJHBIX COTJAIIEHUsAX, KOTOpble 00ECIeurnBalOT MPaBOBYIO U
NPABOCYAHYIO 3alUTy WHTEIUIEKTYaJbHOM CcOOCTBEeHHOCTH. BOT HeKkoTophie
OCOOEHHOCTH 3alllUThl WHTEIUIEKTYaJbHBIX IpaB B HEKOTOPHIX 3apyO0eKHBIX
ctpaHax. CIIIA wumeoT ogHy U3 CcaMblX pa3BUTBIX CHUCTEM 3alllUThI

UHTEIUIEKTYaIbHBIX TMpaB. Tam JelcTByeT 3aKOH 00 aBTOPCKOM TMpPaBe, KOTOPHIU
66



o0ecrieurBaeT 3allUTy JIMTEPATYPHBIX, MY3bIKAIBHBIX M XYI0KECTBEHHBIX
npousBeneHuii. B CIIIA Takke [OEHCTBYIOT 3aKOHBI O MAaTEHTaxX, KOTOPBIE
3alMIIAlOT u300peTeHuss U HoBble TexHojoruu. Kommanmum B CHIA Takke
OCYIIECTBIISIIOT 3alIUTy CBOMX TOBAPHBIX 3HAKOB Y€pe3 MATEHTHBIA W TOPTOBBIN
3HAaKOBBIM 3akoH. B  EBponelickom COI03€  HHTEIJIEKTyaJbHBIE  IIpaBa
PETYIUPYIOTCS PA3JIMYHBIMU JTUPEKTHUBAMM U perjlaMeHTaMH. EBpOnencKuil
NaTEHTHBIN OpUC OTBEUaET 3a perucrpaiuio u 3amuty nateHtoB B EC. B pamkax
EBporeiickoro corosa Takxke CylecTByeT o0IIasi CUCTeMa PErucTpaluid TOBapHBIX
3HaKOB - Oduc wuHTEIEeKTyalnbHOM coOcTBeHHOCTH EBpomneiickoro corosa
(EUIIO), roae KOMMaHWM MOTYT 3aperUCTPUPOBATh U 3aLIUTUTH CBOU TOBAPHBIE
3Haku. Kurtail akTuBHO paboTaeT Haja YIY4YIIEHHMEM CBOCH CHUCTEMBI 3allUThI
WHTEJUIEKTYaJIbHbIX TPaB U CTAHOBUTCS BCE 00Jie€ BaXKHBIM WIPOKOM B ITOU
obnmactu. OH UMEET CBOK CHUCTEMY PETUCTPAIlMM TOBAapPHBIX 3HAKOB U
OCYIIECTBIISIET 3alUTY MAaTEHTOB M aBTOpckux mpaB. Ognako, B Kurae ecthb
npoOsieMbl ¢ HApYIIEHWEM  HMHTEJUICKTyalIbHOW  COOCTBEHHOCTH, U
paBoo0Ia1aTeNsiM HEOOXOANMMO MMPUHATH MEPHI IS 3alTUThI CBOUX TIpaB. SnoHus
UMEET CTPOrve 3aKOHbl 00 WHTEIUIEKTYaJbHOM COOCTBEHHOCTH, KOTOpPHBIE
00€eCIeYnBaloT 3alUTy aBTOPCKOro MpaBa, MaTEeHTOB U TOBAPHBIX 3HAKOB. SMOHMUS
TaK)K€ AaKTUBHO COTPYIHUYAET C JIPYTUMU CTpaHaMHd B O0OJIACTH 3aIUThI
WHTEIUICKTYaJIbHBIX MPAB U MPUHUMAET YYACTUE B MEXKIYHAPOIHBIX COTJIAlICHUSIX,
TakuxX Kak [lapmkckass KOHBEHIMS O 3aIlIUTE MPOMBIIUICHHON COOCTBEHHOCTH U
Bcemupnas opranuzanusi uateiiekTyaibHoi cooctBenHoctr (BOUC). 1o numib
HEKOTOpBIE MPUMEPHI CHCTEM 3alllUThl MHTEJUICKTYAJIbHBIX TPaB B 3apyOC)KHBIX
cTtpanax. Kaxxjgas cTpaHa MMeeT CBOIO CHUCTEMY, CO CBOMMU OCOOEHHOCTSIMU U
3aKOHO/IaTEIbCTBOM, OJIHAKO ILI€TIh OCTAETCs O0IIel: 00eCTIeYuTh CIIPABEIUBYIO U
3 (PEKTUBHYIO 3aIUTY HHTCILICKTYIbHOW COOCTBEHHOCTH.

3amura UHTEJUIEKTYalIbHBIX IpaB B Pocculiickoil denepaiii OCHOBBIBAETCS
Ha 3aKOHAX U MEXIYHAPOIHBIX COTJIAIIEHUSX, KOTOPbIE 00ECTIEUnBAIOT MPABOBYIO
U TPABOCYIHYIO 3alllUTy HWHTEIUIEKTYaJbHOM COOCTBEHHOCTH. BOT HekoTopbie

OCOOEHHOCTH 3allUTbl HMHTCIUICKTYAJIbHBIX IIPpaB B Poccun: Cucrema 341U ThI
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aBTopckux mnpaB B Poccum ocHoBbeiBaeTcss Ha @DepepanrbHoM 3akoHe "OO0
ABTOPCKOM IIPABE U CMEXKHBIX MpaBax'. ITOT 3aKOH ONPENEIAET IpaBa aBTOPOB Ha
JuTEepaTypHble, HAay4YHbIE, XYJT0XKECTBEHHBbIC M JPYrUe MPOU3BEACHUSA, a TaKKe
OTPaHWYCHMsSI M CPOKH JIEWCTBUS aBTOPCKUX TpaB. demepanpHas ciayxkda IO
MHTEIUICKTyaabHOU coOcTBeHHOCTH (PocmaTeHT) oTBedaeT 3a perucTpamuio u
oxpaHy aBTopckux mnpaB B Poccum. IlatentHast cucrtema B Poccun ocHOBaHa Ha
denepaibHOM 3akoHE "OO0 M300pETEHUAX, TOJIE3HBIX MOJECIAX M MPOMBIIUICHHBIX
oOpasnax". PocnaTeHT oOTBeuaeT 3a pPErucTpaluio W BblJladyy I[aTEHTOB Ha
U300pETeHNs, MOJIE3HbIE MOJICIM U MPOMBIIUICHHbIE 00pa3iibl. ITO 0OeCreYrBaeT
MIPaBOBYIO 3aIUTY JUIsl HOBBIX TEXHOJOTUM, W300peTeHuil u au3aitHoB. B Poccuu
TOBapHbIE 3HAKU PErUCTPUPYIOTCA U oxpanstoTcs B DenepanbHoil ciiyx0e 1o
UHTEUIeKTyanbHOM coOcTtBeHHocTH (Pocmatent). ToBapHbI 3HaK sIBIISIETCS
BOXXHBIM CPEACTBOM UJCHTU(PUKAIIMK TOBApPOB M YCIYr, a €ro peructpamus
o0OecrieynBaeT €ro 3alMTy OT HECAaHKIMOHWPOBAHHOIO HCIONb30BaHuA. Poccus
TaKKe SIBJIIETCS YYaCTHUKOM MEXKYHApOJIHbIX COTIJIAIIEHW W OpraHu3anuii B
00J1aCTH MHTEIJIEKTYaIbHOM COOCTBEHHOCTH, TaKMX Kak BcemupHasi opranuszanus
uHTeIwekryanbHo cooctBeHHocTu (BOUC) u [Mapuxkckas KOHBEHIIUSI O 3alUTe
IPOMBIIJIEHHON COOCTBEHHOCTH. JTO O0ECHeYMBAeT COrJaCOBAaHHOCTh U
B3aUMOJECHCTBUE MEXKAY PA3JIMUYHBIMM CHCTEMAMH 3alIUThl MHTEIUICKTYalbHOMN
coOcTtBeHHOCTU. B Poccum cyliecTByeT Takke CUCTEMa MPAaBOOXPAHUTEIbHBIX
OpraHoB, TakKMX KaK TOJUIMS H TMPOKypaTypa, KOTOpbIe 3aHUMAIOTCS
paccie0BaHUEM U MPECIIEOBAHUEM HApPYLIECHUM MHTEIJIEKTYalbHbIX npaB. Kak u
B JIPYTUX CTPaHax, IeJb 3alUThl HHTEINIEKTYaIbHBIX MpaB B Poccun - obecmeunthb
cupaBeIUBYI0 M J(PGEKTUBHYIO 3allUTy HWHTEIIEKTYalbHON COOCTBEHHOCTH,
CIIOCOOCTBOBATh MHHOBAIIMSAM U PA3BUTHIO KYJIbTYPhl H SKOHOMUKH.

CyneOHasi mpakTHKa 3alUThl UHTEJUIEKTYalbHBIX MpaB B Poccum akTWBHO
pa3BUBAETCS U BKIIIOYAET B ce0s sl BAXKHBIX IpeneneHToB. B Poccun neiicTBytoT
pa3JIMYHbIC 3aKOHBI U MTPABOBBIE HOPMATHUBBI, PETYIUPYIONINE UHTEIUIEKTYaIbHYIO
COOCTBEHHOCTh, BKJIIOYAsi aBTOPCKOE IMpaBoO, MpaBa Ha M300pETEHUS U TMATEHTHI,

TOBapHbIE 3HakK U au3aiiH. [1o npoxoxaenuto npaktuky B @OI'KY YBO BHI' no
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r. YanmaeBck Camapckoi 00JIaCTH MBI CMOTJIM BBISIBUTH, YTO Y JAHHOTO BEJOMCTBA
UMEIOTCSI KOCBEHHBIE MOJIHOMOYHSI 00 OXpaHEe aBTOPCKHUX MpaB, YTO MCXOIUT W3
®enepanbHoro 3akoHa u Ilpukaza. B cBA3uM ¢ HEOOXOOUMOCTBIO Oojee YETKON
periiaMeHTaluuu npeasiaraercst AonoaHuTh PenepanbHbiii 3akoH oT 03.07.2016 N
226-D3 (pen. ot 04.08.2023) «O Bolickax HAIMOHAIBHOW TBapauu Poccuiickoit
Oenepanun» (¢ W3M. W jom., BcTyn. B cuity ¢ 15.08.2023) crateéit 37 ¢
(bOpMYITHPOBKOM «OCYIECTBISATh KOHTPOJIb 32 COOJIOJIEHUEM aBTOPCKUX IpaB Ha
OOBEKThl MHTEIIEKTYallbHOM COOCTBEHHOCTH Ha TEPPUTOPUU OOBEKTa OXPAaHBbI,
JOKYMEHTHpOBaTh  (akThl  HapylleHWs  NpaB,  U3bIMAaTh  HEJErajibHO
BOCIIPOU3BEAEHHBIE OOBEKTHl MHTEIUIEKTYaIbHOM COOCTBEHHOCTH W MPOBOIUTH
WHBIC MEPBI OXPAHBI TIPaAB.

[IpoGaemMbl  3amUTHl  WHTEUICKTYAJIbHBIX TIPaB MOTYT BO3HHUKATh IIO
pa3IMYHBIM TMPUYMHAM, BKIIOYas CIOXKHOCTh JIOKA3yeMOCTH HapYIICHHUS,
JUTATETLHOCTh U BBICOKYIO CTOMMOCTBH CYAECOHBIX TPOIECCOB, TEPPUTOPHATHHBIC
OTPaHUYCHHMSI, CIIOKHOCTH OIpPEACIUTh BIAJICHUE TMpaBaMH H JApyrue. Bor
HEKOTOpBIE U3 IPOOJIEM U MpejiaraeéMble MyTH UX MPEO0JICHUS.

CnoXHOCTh JIOKa3aTh HapylieHue. Jlas mpeomoiieHus 3TOW IPoOIeMBbI
pEKOMEHyeTcsl coOupaTh JO0Ka3aTelbCcTBa M JOKYMEHTAIMI0 O CO3JIaHUU H
UCIIOJIb30BAaHUM HWHTEIUIEKTYaJbHbIX TMpaB. JTO MOXET BKJIIOYaTh aBTOPCKHUE
cepTU(UKATHI, IMAaTCHTHI, TOBApHBIC 3HAKW, CBUICTEIBCTBA O PETUCTPAIUU |
JOKYMEHTBI, TTOJITBEP>KIAIOIINE UCITOIb30BAHUE X B KOMMEPUYECKHX IIeIISX.

JUITUTENTbHOCTh U CTOUMOCTB CYJIE0HBIX MPOLECCOB. DTy MPOOJIEMY MOXKHO
IPEOIONIETh C MOMOIIBI0 aANbTEPHATUBHBIX CIIOCOOOB pa3pelIieHUs CIIOPOB, TAaKUX
KaK MeIuaIus Wik apouTpax. DTH MPOILETyphl OOBIYHO OBICTpEE U JEIICBIIE, YEM
CyZleOHBIE TIPOIIECCHI, U MOTYT OBITh OoJiee Y(PPEKTUBHBIMU B PEIICHUH CIIOPOB 00
WHTEIUICKTYaIbHBIX MTPaBax.

Jis  mpeojosieHus  3TOW  NpOOJIEMbl  MOXHO  3aperuCTPUpPOBATH
UHTEIUIEKTYalIbHBIE TPaBa BO BCEX HYXKHBIX IOPUCIUKIUSX WIH BOCIOIB30BATHCS

IMPpaBOBbBIMU MCXAHU3MAMMH, IMO3BOJIAIOIIUMHA 3alUINATL IIpaBa B PA3HBIX CTPAHAX,
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HAIIpUMEp, 4Yepe3 MEKITYHAPOJHBIC JOTOBOPHI MJIM IMPOTrPpaMMbl TapMOHH3AIUU
paB.

[IpaBunbHAsT OIEHKA W JOKYMEHTHPOBAHHE HWHTEIIEKTYalIbHBIX TIPaB, UX
nepenadya U OTBETCTBEHHOCTH MOTYT CIIOCOOCTBOBATH JIYYIIEMY OIPEACIICHUIO
BJIQJICHUS TpaBaMH. 3aKIIFOUCHHWE MUCHMEHHBIX COTJIANIEHUN O Tepeaade mpaB U
UCIIOJIb30BaHUE JINIICH3UHN TaKKe MOXKET OBITh Mmosie3HbIM. HekoTopbie mpobieMbl
MOTYT BO3HHMKATh HM3-3a HEJIOCTATOUYHOCTH WU Pa3IMYMil B 3aKOHOJATEIbCTBE
pasHbIX cTpaH. s mpeomosieHus 3TOW MpoOIeMbl MOXKHO paboTaTh Ha YpOBHE
MEXKIYHAPOIHBIX  OpraHM3alMii, TaKWX Kak BcemMupHas  opraHu3arus
uHTe/IeKTyaabHon coOctBeHHOCTH (BOUWC), uToOBl co3MaTh UM IPUHSATH
rapMOHU3MPOBAHHBIE TIPABOBBIC PAaMKH W CTaHAApThl. TakuMm oOpa3oM, Ielb U
3a/1auyd UCCIEAOBAaHMS, KOTOpble ObUIM BBIJIBUHYTHI BO BBEIACHUHM OaKallaBPCKOU

paboThI, JOCTUTHYTHI.
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