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AHHOTAIMA

BeInyckHOE HCClIeoBaHUE TIOCBSIIEHO TEOPETHUYECKUM M TPAKTHUIECKUM
acTieKTaM TIPOIECCYaIbHOTO CTaTyca OOBHHSEMOTO B YrOJOBHOM Tiporecc. B
paboTe paccMOTpEHBI COEepP)KaHNE U XapaKTePUCTUKA TOHATUSI OOBHHSIEMBIH, €T0
IpoIeCCYaTbHBIA CTAaTyC, OCOOEHHOCTH €ro MPUOOPETeHHS, a TaKkKe aKTyaJbHbIC
poOJIeMBbI, COMYTCTBYIOIINE MPUOOPETEHUIO cTaTyca OOBUHAEMOTO U pealu3aiuu
€ro mpaB U 00S3aHHOCTEH.

Bo BBesieHuM packpbiTa aKTyadbHOCTh MCCIICAOBAHUS, a TAKKe 0003HAYCHBI
LeJIM, 3a7]a4, IPEAMET, OOBEKT, a TAK)KE TEOPETHUECKasi OCHOBA MCCIIEA0BaHUS.

[lepBasi riaBa MOCBSIIEHA HCCIEIOBAHUIO 3aKOHOAATEIBHOT'O M HAYYHOTO
OlpeNeNieHUs] TIOHATHS OOBWHSIEMBIH. PaccmarpuBaroTcsi mpaBa W 00sI3aHHOCTH
NpOIECCYaThbHOTO  CTaryca OOBHHSEMOTO B  OTCUECTBEHHOM  YTOJIOBHOM
CYJOTIPOU3BOJICTBE.

Bo BrOpoii raBe BHUMaHUE YAETIECHO OCOOCHHOCTSIM MPHOOpPETEHUS
NPaBOBOTO CTaTyca OOBHHSIEMOTr0, B YaCTHOCTH PAaCCMOTPEHBI (AaKTUIECKOE H
IOPUINYECKOE OCHOBAHHUS, & TAKXKe OCOOEHHOCTH JAHHOTO TpoIiecca.

Tperpss rnaBa MOCBSIIIEHa OCOOEHHOCTSAM IPOLIECCYaIbHOMY CTaTyCy
OOBHHSIEMOT O B JieflaX MyOJIMYHOr0, YaCTHO-IIyOJIMYHOT0 U YaCTHOTO 0OBHHEHUs. B
OCOOEHHOCTH BHHUMAHUE YACNSICTCS aKTyalbHBIM TIPOOJIEMaM, XapaKTEPHBIM
NOJYYEHUIO cTaTyca OOBHHSEMOI'O M peajiu3allii MpaB U 00s13aHHOCTEN C y4eTOM
TOTO WJIM WHOTO BuAa oOBWHEHWs. [IpemnararoTcs peKkoOMeHIaluu I pPerieHus
BBISIBJICHHBIX TIPOOJIEM.

3akmroucHue COJACPIKHUT B cebe KpaTKHUC UTOT'H IIPOBCACHHOI'O UCCIICAOBAHMA.
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BBenenue

B Hacrosiee BpeMs nmpoliieccyalibHbI cTaTyC OOBHUHSIEMOTO KaK Y4acTHHKA
YTOJIOBHOTO IPOLECCAa HE 3aKPEIUIEH YETKO HU B OJHOM HOPMATUBHO-IIPAaBOBOM
akte. Ctatbs YIIK P®, a uMeHHO cT. 47, OCBsIIEHHAs] «OOBUHSIEMOMY», Ha3bIBAET
TOJIBKO OCHOBAHUE JUIsl IPUOOPETEHHS cTaTyca OOBUHIEMOr 0, HE PACKPBIBAET CYTH
JTAHHOTO TIOHSITUSI, PAaBHO, KaK M HE Ha3bIBaeT OOS3aHHOCTH JAHHOTO YYaCTHUKA,
KOTOpPBbIE€ BBICTYHAIOT OJIHUM W3 OCHOBHBIX AJIEMEHTOB IPOLIECCYAIbHOIO CTaTyca
YYaCTHUKA YrOJIOBHOrO Iporecca. Takoe TNOJIOKEHHUE el MOPOXKIAECT Pl
BOIIPOCOB: K€M SIBJISIETCS OOBUHSEMBII; UIMEET JIM OH 00513aHHOCTH; KaKOB I€PEUYEHb
00s13aHHOCTEW OOBUHSEMOro, €CTh JIU OOBHHSIEMBIM B paMKax Ipoliecca Mo Jery
YacTHOrO OOBUHEHUS U JPYrue, TpeOyIolue perieHusl.

OTcyTCTBHE 3aKOHOAATEIBHOIO 3aKPEIJIEHNsI MHOTHX BaXKHBIX JUIS ITpoOLEcca
MOMEHTOB BJIMSET HA BO3MOXKHOCTh Y4acTHsl OOBUHSIEMOTO B JIEJ€, HA peaTnu3alnio
€ro MpaB ¥ TapaHTUH WX 3aIIUTHL. B CBsI3u ¢ 3TUM, BEIOpAaHHAs TeMa UCCIIEAOBAHUS
IIPEACTAET BECbMA aKTYaJIbHOU U NIEPCIIEKTUBHOM.

OOBEKTOM HCCIEeIOBAaHUSI CTaIM MPABOBBIE OTHOIIEHUS, BO3HUKAIOIINE B
CBS3U C TIOJYyYEHHEM JIMIIOM HPOLECCyalbHOrO0 CcTaTyca OOBHHSIEMOTO B
POCCUICKOM YTOJIOBHOM Cynonpou3BoAcTBe. [IpenMeToM ke BBICTYNHIA HOPMBI
npaBa, periiaMeHTUPYIONIUE MPOLECCYabHBIN CTaTyC OOBUHIEMOT0O KaK Y4aCTHHUKA
YTOJIOBHOT'O MPOLECCA.

Llenbro uccienoBanus cTano (GOpMUPOBAHUE MPEAJIOKEHUH 110 YIYUIIEHUIO
IIOJIOKEHUM YTOJIOBHO-TIIPOLIECCYAIIBHOIO 3aKOHOAATENbCTBA. [l ee noCTHKEeHUs
HaMU ObLIM MOCTABJIEHBI CIEAYIOLIUE 3aJaUH:

— MpPOAHAIM3UPOBATH MPOLECCYABHBIN CTaTyC OOBUHSAEMOIO;

— paccMOTpETh MpaBa U 00s13aHHOCTU OOBUHSIEMOTO

— M3YyYUTh  TOJYyYEHHE  MPOLECCYalbHOr0  cTaryca  OOBUHSAEMOIO

IMOCpEACTBOM IIPUBJICYCHUA B KAYCCTBC O6BI/IH$IeMOFO;



— IPOaHAJIM3UPOBATH MOJYUYEHUE MPOLECCYALHOTO cTaryca OOBUHSAEMOIO
MOCPEJICTBOM  BBIHECEHHMS] B OTHOUIEHUWM JIMIA OOBUHHUTEIBHOTO
aKTa/TIOCTaHOBJICHUS,;

— paccMOTpPETh MpPOLIECCYaTbHBIM CTaTyC OOBHHSEMOIrO B JEJaX YaCTHOIO
OOBUHEHUS.

B mpouecce Hanucanus padoThl ObUIM UCIIOJIB30BaHbI CIEAYIOIINE METO/bI
METOJ] aHalln3a, METOJ CHHTE3a, METOA AEAYKUMU U WHIAYKLIHWH, CPABHHUTEIBHO-
IIPaBOBOM METOJ, UICTOPUYECKUNM METO UCCIIEIOBAHNS U UHBIE.

Taxoke OBUIM HCIIONB30BaHbI PAOOTHl YUEHBIX-IOPUCTOB, KaK KJIAaCCHKOB, TaK
U COBPEMEHHBIX CHEUMAaTUCTOB. B KkauecTBe HOpMaTUBHOM 0a3bl ObuH
UCIIOJIb30BAaHbl AKTyaJbHbIE PENAKIMM MEXIYHAPOJHOIO M HAIMOHAJIBHOIO
3aKOHO/IAaTEeNbCTBA, CPEIU KOTOphIX: BeeoOmias neknapanus npas yenoseka, [1akt o
IPAKIAHCKUX U INOJIUTHYECKUX npasaxX, Koncrurynmsa Poccuiickoit ®enepannu,
YronoBHo-mporieccyanbHblii kogekc PD, a Takxke pan ¢enepanbHbIX 3aKOHOB. B
KayecTBE SMIMUPHUYECKON Oa3bl BBICTYNHIM MPABONPUMEHUTENbHBIE aKThl CY/AOB
Poccuniickon @enepanumn.

Pabora coctouT w©3 BBeIEHHUA, TpeX TJIaB, 3aKIIOUEHUS M CIHCKa

HCHOHBByeMOﬁ JIUTCPAaTYpPhl U UCITOJIB3YCMBIX HCTOYHUKOB



I'naBa 1 O0BUHsIEMbIH KAK YYaCTHUK YrOJOBHOI0 Mpoiecca

1.1 TlonsaTHe W O00IIAA XAPAKTEPUCTHKA OOBMHSIEMOI0 KAK YYaCTHHUKA

Yr0JI0BHOIO CYA0IIPOU3BO/ICTBA

[Tomo3peBaemblii/ OOBUHAEMBIT Kak YYaCTHHK YTOJIOBHOT'O
CYZOITPOU3BOJICTBA MOSIBWICSA HE Tak JAaBHO. B 3akoHomarenbcTBe [[peBHen Pycw,
MockoBckoro rocyaapcrBa u jgaxe snoxu mnpasieHusi Ilerpa | orcyrcrBoBano
YIOMHHAHUE JJAHHBIX YYaCTHUKOB MPOIECCa, BMECTO HUX YIOTPEOSUIUCH pa3HbIe
HAaUMEHOBAHUS: «yOUBEI», KKOHOKPA», «AYIIEry0el», «TaTb» U JIpyrue.

DTy e 0COOEHHOCTh PYCCKOTO 3aKOHOAATEIhCTBA OTMEUalid, HaIlpUuMep,
A K. Apepuenko u C.JI. JloHb, KOTOpble yKa3bIBalld, 4TO «(peomaibHOE
3aKOHOJATENhCTBO PoOCCHHM, periiaMeHTHpOBaBIEEe TMPOIEAYPHBIE  BOIPOCHI
NIPUBJICUCHUS JIMI] K YrOJOBHOW OTBETCTBEHHOCTH, Pycckas mpaBma, CymeOHHK
1497 r., Cobopuoe Ynoxenue 1649 r., 3akoHogatenbcTBO [lerpa I He conepkanu
KaKHX-JIHOO MONOKEHHH 0 Imojo3peBacMom» [3, c. 24].

[Tocnenyronue TOKYMEHTBI, 3aTparvBalolllie€ BOMPOCHI  YTOJOBHOTO
CyJIONPOU3BOJICTBA, HAMpPUMEp, «YUPESKIECHHUS IJIsi VYIOPABICHUS TyOEpHUI»
1775 rona, «YcraB OnaroyumHus, WiId IIoJaunenckuii» 1782 roma, Taxkke He
coliepKajiyd TIOJIOKEHUM O TMPOLECCyaIbHOM TMOJ0KEHUU T0J03PEBAEMOro U
ooBunsiemoro [20]. [Toatomy, Hanpumep, T.I". Hukynuna otmeuaer, 4to «1o 1864 .
WHCTUTYTA MPUBJICYCHHS B Ka4e€CTBE OOBHHIEMOTO HE CYIIIECTBOBAJION.

C »TUM MHEHHEM HENb3S IMOJHOCTBIO COTJACUThCSA, TIOTOMY 9YTO
CYIIIECTBOBAIIM POJIM KBa3U-OOBUHSEMOT0/TIOJIO3PEBAEMOT0, KOTOPBIA SIBIISIICS
YY4aCTHUKOM YT'OJIOBHOTO IIPOIECCA CO CXOMHBIMH TIpaBaMU W OOSI3aHHOCTSIMU,
OJTHAKO HMMEHOBAJICS WHA4e, HE CTOJNb 0000meHH0. CXOIHYI0 TOYKY 3pEHHS
Bbicka3zbiBaeT 1 O.B. XumuueBa, KoTopasi yka3bIBaeT, 4To «10 1864 r. 0OBUHUTEND
¥ 0OBUHSEMBIN Ha3bIBATUCH UCTIIAMH U TIOJIb30BAJIUCH PABHBIMU IPAaBAMH B paMKax

YrOJIOBHOTO CYIONPOM3BOICTBaY [37].



BrniepBbie TepMuH «110/103peBaeMblii/00BUHsIEMBIN» TosiBisieTcst B 1860 r. B
«Hakaze monuiuu O MNpPOU3BOACTBE JO3HAHUS IO MPOUCIIECTBUSM, MOTYIIUM
3aKJII0YaTh B ceOe MPEeCcTYIUICHHE WX TpocTymok» [7, €. 117]. Onmnako oH
YIOMUHAJCS JIMIIb BCKOJIb3b JJIsi 0003HA4YEHUs JIMIAa, KOTOPOE MPUBJIEKAETCS K
OTBETCTBEHHOCTH.  [lepBbiM  aKkTOM, T/A€  HAOpsIMyl0  YIOMHUHAIOTCS
«MOZI03PEBAEMBII» W «OOBHHSIEMBIM», BBICTYHaeT YCTaB  YTOJOBHOTO
CynonpousBojctBa 1864 roma. MIMEHHO B 3TOM JOKYMEHTE HOMMEHOBAHBI
yKa3aHHbIE YYACTHUKHU, XOTh UX CTaTyC U HE Pa3bsICHEH B MOJIHON MEpPE, YTO JAET
OCHOBAHHE FT'OBOPUTH O CMEIIEHUN JAHHBIX TTOHSATHUH.

OnHako, HEKOTOpas pa3HUIla UMesla MECTO ObITh. DTO OTMEYAET, B YACTHOCTH,
N.M. Abazanue: «mmo YYC mnogo3peBaeMblii €CTh JIUIIO, BO3HHUKAIOIIEE MpPHU
JEATeIbHOCTU TOJUIMU KaK opraHa JO3HaHUs, a OOBHUHSIEMBIH -JIHUIO,
NPUBJIEKAEMOE K YTrOJOBHOM OTBETCTBEHHOCTH IIPU JACSATEIBHOCTU CYACOHBIX
cienoparenei» [2]. CoOTBETCTBEHHO, €CIIM TOJ03PCBacMblii  BO3HHMKA Ha
J0cyneOHOM 3Tare B paMKax MPEABAPUTEILHOTO pacCae0oBaHus, TO OOBUHIEMBIN
— TOJIBKO B paMKax CyZIeOHOr0 MmpoIiecca Ha dTare cyeOHOro CleICTBUS, KOT1a €CTh
BECKME OCHOBAHMS 110JIaraTh BAHOBHOCTb JIMIIA B IPECTYIJICHUH.

[IpouieccyanbHblil cTaTyc OOBHHSIEMOTO, B YACTH €rO IpaB, TAKKe HAXOAUT
OTpaX€HUE B 3aKOHE, B YaCTHOCTH, B CT. 90 YV C: «nipu pazOupaTenbCcTBe jena Kak
0OBHUHSEMOMY, HE3aBUCHMO OT TOT0, HAXOAUTCS JIM OH HAJUIIO WU B OTCYTCTBUH,
TaK 1 OOBUHUTEIIO WU IPaXkJaHCKOMY UCTILY MPEIOCTABIISIETCS MOPYYaTh 3aIIUTY
cBOMX MpaB nmoBepeHHbIM» [30]. B 1aHHOM ciiydae rOBOpUTCS O IpaBe OOBHHIEMOTO
Ha MPEJICTABUTENHCTBO B YTOJIOBHOM CyIONTPOon3BOACTBE. A cT. 401 - «0OOBUHSAEMBIN
UMEET TIPABO JIaTh MMOJHINH 00BSICHEHNE U TPeOOBaTh, YTOOBI OHO BHECEHO OBLIO B
npotokoi» [30]. JlaHHOE MONOXKEHHE 3aKpeIlIsSeT MPaBo JHIla Ha J1ady 0ObSICHEHUH
110 CYTH OOBUHEHUS, KOTOPBIE JOJIKHBI OBITh 3aHECEHBI B TIPOTOKOJ M PACCMOTPEHBI
KOMIIETEHTHBIMU OpraHaMu. DTO TMOATBEPKIAET TOT (akT, 4To (hopMUpOBATHCS
IIpoIIeCCyaNIbHBIM cTaTyc OOBUHsIEMOro Hauai B 1864 rony.

OpmHako U Mo3Xe MPolecCyalbHbIM CTaTyC OOBHHSIEMOrO HE Hallle] MOJIHOTO

3aKPCINICHUA B YI'OJOBHO-IIPOLECCCYAJIbHOM 3aKOHOOATCILCTBC. B HYaCTHOCTHU, B



VYronoBuom kojekce PCOCP 00BHUHSEMBIN yHNOMHUHAJCA MO TEKCTY KOJIEKCa,
OJTHAKO pacuIM(ppoBKa €ro craryca U 3HAUYEHUsS HE NMPUBOJMIACH: IO CIOBOM
«CTOPOHBIY» PA3yMEIOTCA — MPOKYPOP, MOJAEPKUBAIOIINI B TIpoliecce OOBUHEHUE,
TPKIAHCKHUNA UCTEIl ¥ MPEJCTABUTEIN €T0 HHTEPECOB, OOBUHSIIEMBIN, €r0 3aKOHHBIC
OpEeACTAaBUTENIM M 3alUTHUKHK, MOTEpPHEBIIUA (B TEX CiIy4yasx, KOrja emy
NPEAOCTABICHO MPaBO MOJJEPKUBATH OOBUHEHUE) U TMPEACTABUTEIH €ro
uHTepecoB» [23]. IlpaBa 0OBHMHSEMOro TaK)Ke HE HAIUIM [EHTPATM30BAHHOIO
3akperieHus B YK PCOCP 1926 roga, oOHapy>KUTh UX MOXXHO TOJIBKO IyTeM
aHaJIM3a BCEX MOJIOKEHUN 3aKOHA:

— cr. 114 — nmomaBaTh XojaTaiicTBa Ha COOMpaHHE OKa3aTeIbCTB M Ha

IIPOBEJCHUE OTAENbHBIX CIEICTBEHHBIX IEUCTBUN;
— cr. 117 — mnpucyrcrBoBaTh HpH OCMOTpax, OONPOCax M JPYTrux
CJIEICTBEHHBIX IEUCTBUSAX U 3aaBATh BOIIPOCHI CBUAETEISIM U SKCIIEPTaM;
— cr. 135 — mpaBo Ha pa3biACHEHHE OOBUHSEMOMY CYUIHOCTH
MPEAbSIBICHHOIO OOBUHEHUS;

— cT. 143 — mpaBo Ha MOJIb30BaHUE YCIyraMH MEPeBOUMKA U HHbIC [23].

Curyanus usmenwnach ¢ npunsatauem YIIK PCOCP 1960 roga, B koTopom
BIIEPBBIC TOSBWIACH TJlaBa, MOJTHOCTBHIO TOCBSIIEHHAS YYaCTHUKAM YTOJIOBHOTO
CyJIONPOM3BOJICTBA — IJIaBa 3 C aHAJOIMYHbIM Ha3BaHueM. lIpoueccyanbHomy
cratycy oboBuHsiemoro Obuta mocBsiieHa cT. 46 YIIK PCOCP, ube comepxanue
aHAJIOTUYHO cojepkaHuto coBpeMeHHomy YK P® 1993 roga. Otiuuue, B
YaCTHOCTH, B TOM, 4TO B CT. 406 BBIIEISIOCH €IUHCTBEHHOE OCHOBAHHE IS
NpU3HAHUS B KAauecTBE OOBHHIEMOTO — «OOBHMHSAEMBIM IPU3HACTCS JIMIO, B
OTHOLLIEHUH KOTOPOTO B YCTAHOBJIEHHOM HacTosAUM KoJeKCOM MOPSAKE BBIHECEHO
MIOCTaHOBJICHUE O TIPUBJICUCHUH B KauecTBE 00BUHsIEMOro» [35].

OOBUHSIEMBIN SIBIISETCS LEHTPAIbHON (UTYpOil CTOPOHBI 3alMUTHI, BOKPYT
KOTOPOT'0 CTPOUTCS AEATEILHOCTh UHBIX YYaCTHUKOB 3alUThl. HecMoTpst Ha CTOJB
3HAYUMYIO pPOJIb OOBHHSEMOrO, 3aKOHOJATENb B YTOJOBHO-NPOLECCYyATTbHOM
KOJIEKCE HE MPEAyCMOTPEI MOTHOIIEHHOIO MOHATUSI OOBUHSIEMOrO KaK Yy4aCTHHKaA

YT'OJIOBHOT'O CYJOIIPONU3BOACTBA.



Cpenu TepMuHOB, pacuiudpoBka KoTopbix mgaercs B cT. 5 VYIIK PO,
oOBUHsIeMBbIM He ymnomuHaercs, a cT. 47 VYIIK P®, npsmo 3akperistonias
OpOLECCYyalIbHBIA ~ CTaTyC  OOBHUHSEMOrO, JaeT  CJIEAYIOUIYI0  TpPaKTOBKY:
«OOBUHSAEMBIM TPHU3HAETCS JHMIO, B OTHOIIEHMH KOTOpPOro: 1) BBIHECEHO
[IOCTAHOBJIEHUE O MPHUBJICYEHHH €ro B KauyeCcTBE OOBUHSAEMOIO; 2) BBIHECEH
OOBHMHUTEIIBHBIHN aKT; 3) COCTaBICHO OOBUHUTEIILHOE TTOCTaHOBIICHUE) [34].

3aKkoHOAATENb YacCTO BMECTO TOTO, YTOObI KpaTKO TMOSCHUTh CTaTycC
y4yacTHHKa U ero 0a30Byl0 (YHKIIMIO, BBIOMpAET TPAKTOBKY dYepe3 MpOLEnypy
3aKpeIUIEHUs 3TOr0 CTaTyca, 4YTO HE MO3BOJISIET B IIOJIHOW MEPE OLIEHUTh CYITHOCTh
YYaCTHUKA YT'OJIOBHOTO CYJIONPOM3BOJACTBA. Tak M B NaHHOM clly4ae, MOHSITHE
PacKpbIBAET TOJIBKO OCHOBAHMS MEPEX0/1a JUIA B CTATyC OOBUHSAEMOTO.

CxoHBIM 00pa3oM pacKpbhIBAETCS U TEPMHUH «OOBUHEHHUE», JAaHHBIA B CT. 5
VIIK P®: «oOBHHEHHE - YTBEPKIECHHE O COBEPIICHUU ONPENEIECHHBIM JIUIIOM
NESHWsI, 3alpelleHHOr0 YrOJIOBHBIM  3aKOHOM, BBIJIBUHYTOE B  IOPSAKE,
yCTaHOBJICHHOM HacTosuM Konexcom» [34].

B nenoM 10noJyIMHHO N3BECTHO, YTO OOBUHSEMBbII KaK yYaCTHUK YTOJIOBHOTO
npoiiecca 0baagaeT CiaeayIIUMH TPU3HAKaMU:

— BBICTYNAET Ha CTOPOHE 3aLUTHI;

— BXOIWT B CTaryC IIOCPEACTBOM OJHOIO M3 TpeX IPEAyCMOTPEHHBIX

3aKOHOM IIPOLIECCYANIbHBIX AKTOB;

— CYMTAeTCi BHHOBHBIM B COBEPIUECHHWM IPOTUBOIIPABHOIO JESIHUSA, 4YTO
MIOATBEPKAACTCA  IPEAYCMOTPEHHOM  3aKOHOM  COBOKYITHOCTBIO
J0Ka3aTeNbCTB.

OTtcyTcTBHE MOHATHS, KOTOpOE Obl BKIIIOUAJIO BCE 0003HAUCHHbIE MPU3HAKH,
NpUBENIO K (POPMUPOBAHUIO COOCTBEHHOI'O TEPMHHA B HAYYHOH Cpe/ie YUEeHbIMU-
I0OpUCTaMH. PaccMOTpUM HECKOJIBKO M3 TAKMX MOHATHM.

B.A. AnapedHoB npenjaraj NOHUMAaTh MO OOBUHEHUEM «YTBEPKIEHUE O
COBEPIIEHUN OIPEAEIEHHBIM JULOM JESHHUsI, 3aPEIIEHHOr0 YTOJIOBHBIM 3aKOHOM,
dopmynupoBanne, OOOCHOBAaHHE M OTCTaMBaHHE KOTOPOT'O OCYIIECTBISIETCS

cyObeKkTamMu OOBUHEHUS B MOPSAJIKE, YCTAHOBIEHHOM YTOJIOBHO-TIPOIECCYATbHBIM
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3akoHoM P®»y [4, c. 7]. /laHHas MO3MIKSA LETUKOM M IOJTHOCTHIO OCHOBAaHA Ha
3aKOHOJATENIBHO  3aKPEIUICHHBIX  TOJOKEHUSX  OTHOCHUTEIIBHO  CYI[HOCTH
O0OBHUHSIEMOTr0, 1 JIUIIIb 0000IIAET YKe MPEAJI0KEHHbIE 3aKOHOAaTEIeM JaHHBIE.

Cxonnoro MHeHUs npuaepxkuBaercsa u AdazanueB M.C.: «0OOBUHAEMBIN — 3TO
YYaCTHUK YTOJIOBHOTO MPOIECCA CO CTOPOHBI 3aIUThI, 0 BAHOBHOCTHU B COBEPIIICHUU
MPECTYIUICHUSI KOTOPOTO COOpaHa JOCTaTOYHAS CUCTEMA JIOKA3aTeNIbCTB U IPUHSITHI
polecCyalIbHbIE PEIICHUS TUOO0 O MPHUBJICUCHUH B KAYECTBE OOBUHAEMOT0, TMOO 0
COCTaBJICHUM OOBHHHUTEIILHOTO aKTa, JIN0OO OOBUHHUTEILHOTO MOCTaHOBICHUS» [1].

B.b. CrykankuH mnpemyiaraeT paccMaTpuBaTh NOHATHE «OOBHUHSEMbBIA B
IIMPOKOM M y3KOM CMBICIIE:

«lllupokoe moHsATHE OOBUHSAEMOI'O, UCIOIL3YETCS B KOHCTUTYIIMOHHOM M
MEXyHapOIHOM IpaBe, Korja Mo/l OOBUHSIEMBIM MO/Ipa3yMeBaeTcs JII000e U0, B
OTHOILIEHUH KOTOPOro MPEANPUHUMAIOTCS JIEUCTBUS HMHKPUMUHHUPYIOIIETO
XapakTepa. Y3Koe (TEXHUKO-IOPUIUIECKOE) TTOHATHE OOBUHSIEMOT'0 UCTIOJIB3YETCSI B
VIIK P® u ucxogut OT TOro, 4ro OOBHUHSAEMBIHA, KaK YYAaCTHHK YTOJOBHOTO
CYIONPOU3BOJICTBA IOSIBIIIETCSI B MOMEHT BBIHECEHHUS COOTBETCTBYIOLIUX
IpoIIeCCyaTbHBIX TOKYMEHTOB) [29, C. 86].

Brigensisi nBa mojaxoja K MOHUMAHUIO TEPMUHA «OOBUHAEMbIN», Braaumup
bopucoBud, ¢ OIHOW CTOPOHBI, HUBEJIHUPYET HECOBEPIIECHCTBO JIETMTUMHOU
TPaKkTOBKH, npencraBieHHoM B cr. 47 VYIIK PO, ¢ gpyroil ke HE BXOIWUT B
MPOTUBOPEUUE C JICUCTBYIOIIMM 3aKOHOJATEIbCTBOM, 4YTO SIBJISETCA Haubojee
BEPHOU MO3UIIUEH: «OOBUHAEMBIM JIOJDKHO CYUTATHCS PU3UUECKOE JIUII0, KOTOPOMY
OpraHamMy TpEeABAPUTEIBLHOIO0 PACCIEIOBAHUS OOBSBICHO O TOM, YTO OH
OOBHUHSIETCS B COBEPIIIEHUU KOHKPETHOTO MPECTYIUICHUS], TyTEM O3HAKOMIICHHSI €r0
¢ npexycmorpenabiMu YITK P® mporeccyanpHbpiMu JoKyMeHTamu» [29, C. 86].

O.B. Tiopun B cBoed MyOJUKAIIMU THIIET: «I10J OOBHHSIEMBIM YCJIOBHO
MOHUMAETCSI COOMpATENbHBIN 00pa3 Jiniia, KOTOPOE MOA03PEBACTCS B COBEPIICHUU
NpeCTYIUICHUS, THO0 KOTOPOMY MPEIbSBICHO OOBHHEHUE, WU MPEACTANIO Mepe
CyIIOM, OCYXJI€HO, OMpaBlaHoO, JHOO peadMIUTHPOBAHO, T.€. TOTO Yy4YaCTHHKA

YTOJIOBHOT'O CYAONPOU3BOICTBA, MIPOTUB KOTOPOro (0OOCHOBAaHHO WJIU HET) UMEET
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WIM HMMEJIO0 MECTO YrOJIOBHOE MPECIECIOBAHUE TOCYJAApPCTBOM B  JIMLE
COOTBETCTBYIOIIUX OPTaHOB HJIU JIOJKHOCTHBIX Jini» [32, €. 11].

IOpuanyeckass sSHUMKIONEAWS JAHHBIA TEPMHUH TPAKTYET CIEAYIOLIUM
obpa3om: «oOBuHseMbIH (anr1. defendant, accused) - uI0, B OTHOIIICHHH KOTOPOT'O
BBIHECEHO ITOCTAHOBJIEHUE O PHUBJICYEHNHU B KAUECTBE OOBUHSAEMOI'0 B COBEPLICHUH
npectyrieHus. OOBUHSEMBIE B COBEPIICHUU MPECTYIJICHUS  CUUTACTCS
HEBUHOBHBIM, TOKa €r0 BHHOBHOCTh HE OyJeT Jl0Ka3aHa B MPEAyCMOTPEHHOM
NOPSIIKE W YCTAHOBJIEHA BCTYNHUBIIMM B 3aKOHHYIO CHIY IPUTOBOPOM CYJa»
[38, c. 540].

BwmecTe ¢ 3TuM, psii y4eHBIX BBICKA3bIBAECTCS B NIOJIb3Y UCKIIIOUCHHS TEPMUHA
«OOBUHSAEMBI» U BBEICHUSI TEPMUHOB, HE HOCSIIIMX OOBUHUTENHHOIO yKiIOHA. Tak,
npeajaraercs HMEHOBaTh OOBHHSIEMOrO IOJO3PEBAEMbIM Ha BCEX H3Tamax
YTOJIOBHOTO CYAONPOU3BOACTBA, JULOM, IPUBJIECYECHHBIM K PACCMOTPEHUIO JI€Na U
UHaye.

B wactnocTn, A.I1. Kpyrimmkos npemniaraer uckimtounts u3 YIIK PO durypy
OOBHMHSIEMOTO, @ OCTaBUTh TOJBKO MOJI03peBaeMoro, nomoiHuB cr. 46 YIIK PO
yKa3aHUEM Ha TO, YTO IOJ03PEBAEMBIM SBIISIETCA TAKKE JIMIO, B OTHOIIECHUU
KOTOPOTO BBIHECEHO IIOCTAHOBIIEHWE O TPEIbABICHUM OOBUHEHUS JIHOO
OOBHMHUTENBHBIN aKT, Ju00 00BHMHHUTENIBbHOE moctaHoBienue [14, c. 109]. Dto
NO3BOJIJIO Obl YUTH OT OOBHMHHUTEIBHOI'O XapakTepa POCCUHCKOIO YrojOBHOTO
npouecca v Oonee MoiaHO oTpa3uth B nojoxkeHusx YIIK P® mnpesymmnuuio
HEBUHOBHOCTH. OJHAKO BHECEHHWE TAKUX M3MEHEHHUU MOTpPeOyeT KaueCTBEHHOIO
nepecmorpa Bcex mnonoxeHu YIIK P®, 4ro B HBIHEMIHHUX YCIOBUSAX
PEACTABISAETCS HEBBITTOJIHUMBIM.

[ToMrMO cOOCTBEHHO cTaTyca OOBHHSAEMOTO 3aKOHOAATEIh TAK)KE BBIJEISAET
€ro pa3HOBUIHOCTH:

— MOJCYAUMBIN — OOBUHSEMBIi, 110 YrOJIOBHOMY A€y KOTOPOI'0 Ha3HAUYEHO

cyneOHoe 3aceilaHre, UMEHYETCs MOJCYIUMbIM;

— OCYXKICHHBIH — OOBHUHSEMBI, B OTHOIICHHMH KOTOPOTO BBIHECEH

OOBUHHTEINLHBIN TPUTOBOD;
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— ONpaBJaHHBIH — OOBHUHSEMBI, B OTHOLIEHUU KOTOPOIO BBIHECEH
OIpaBAATENbHBIN IPUTOBOP.

B nanHoM ciyyae npoucxoauT TpaHchopmalius nporeccyanbHOro craryca, a
HE €r0 U3MEHEHUE, YTO IMOATBEPKAAETCA U yueHbIMUA-FopucTtaMu. Tak JI.B. I'onoBko
OTMEYAET, YTO «MHAYE TOBOPS, NOJCYAUMBIN, OCYKIECHHBIA U OIPaBIaHHBIA — 3TO
TEPMHUHOJIOTUYECKHE PA3HOBUIAHOCTH €IMHOIO cTaryca OOBHHSEMOIO, HO HeE
CaMOCTOSITEITLHBIC TTPOIIeCCyabHbIe cTaTyCchl» [15, C. 346].

CoxpaHeHue ctaryca 0OBHHIEMOIr0 IOCJE MOCTAHOBKU IIPUTOBOpa IO eIy,
JaKe ONPABIATEIBHOIO IIPUTOBOPA, UMEET CYIIECTBEHHOE 3HAYEHUE, IIOTOMY 4TO
MO3BOJISIET OCYKJIEHHOMY/ONPaBlaHHOMY CyOBEKTY COXpaHUTh BECh 00BEM IIpasB,
HEOOXOAMMBIX B IMOCIEAYIOLUX CTaAUsIX YrojJOBHOI'O Ipolecca: arelisiluy,
Kaccauuu W UWHBIX. Jlake OyAyuu ompaBIaHHBIM B CyJ€ MEpBOM WHCTaHIUHU,
OOBHMHSIEMBII HE YTPAauMBAET CBOETO CTAaTyca, KOTOPbIA 00ECIIEYMBAET €ro 3alIUTy B
Cly4ae IoJavu aneusiuy Ha ONpaBIaTeIbHbINA IPUTOBOP.

Bompoc, ogHako, BBI3BIBAET TO, YTO MOJA OOBHHSEMBIM YYEHBIE TOHUMAIOT,
JIMI0, COBEPIIMBIIEE YrOJIOBHO HAKAa3yeMOE JEsdHUE, YTO IIOATBEPKAACTCS
COBOKYNHOCTBIO  JIOCTATOYHBIX  JI0Ka3aTeslbCcTB.  COOTBETCTBEHHO,  JIaxke
OIPaB/IaHHOE JIMIO AIPUOPU CUUTAETCS COBEPLIMBIIMM IHpecTyruieHue. OgHako
JAaHHOE YTBEPXJCHHE B KOPHE HE BEPHO U MOXKET OBbITh OMNPOBEPTHYTO TOJIBKO
I'PaMOTHO BBICTPOEHHOW TpPAKTOBKOW cCTaryca OOBUHSIEMOr0 KakK Yy4YaCTHHMKA
YTOJIOBHOI'O CYZOIIPOU3BOCTBA.

Ha nam B3rsi, 00BUHSIEMBIN — 3TO CAMOCTOSTEIbHBIN YUaCTHUK YTOJIOBHOTO
CyZIOIIPOM3BOJICTBA, KOTOPHIM IIPU3HAETCS WM MPU3HABAJICS PAHEE MOTECHIUAIBHO
COBEPIIMBIIMM YrOJIOBHO HAakKazyeMoe [JesIHHE, YeMy €CTh JIOCTaTO4YHas
COBOKYITHOCTh JTOKa3aTEIbCTB, M YEHW CTATYC 3aKpEeIUIEH COOTBETCTBYIOLIUM
IIPaBOIIPUMEHUTENIBHBIM aKTOM. B CBOIO Oyepenb OCYKIEHHBIM SIBIISIETCS JIUILIO,
IIPU3HAHHOE COBEPIIMBIIMM YIrOJIOBHO HAKa3yeMoOe€ ACSHUE BCTYNMBIUUM B CHILY
IIPUTOBOPOM KOMIIETEHTHOI'O CyJaa, a ONPAaBAAaHHBIM — JIALO, KOTOPOE paHee
IIPU3HABAJIOCH IOTEHIMAJIBHO COBEPIUMBIIMM YIrOJOBHO HAKa3yeMoOe€ NEsSHusA, U

OIIpaBAdaHHOC ITPUT'OBOPOM KOMIICTCHTHOI'O Cy/a.
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1.2 IIpaBa u 00513aHHOCTH 0OBUHAEMOI'0

bazoii mpaBoBoro craryca cyObekTa SIBIASIETCSA COBOKYIHOCTH €ro MpaB U
00SI3aHHOCTSIX, pEaJTU3yeMbIX B paMKaxX MPABOOTHONIEHUW. SBISASICH OCHOBHBIM
CyOBEKTOM CTOPOHBI 3aIUThI, OOBUHAEMBIN 00J1a71aeT OOITUPHBIM ITEPEIHEM TIPAB,
TOTJ]a KaK 00S3aHHOCTH €r0 3aKOHOM HE PACKPBIBAIOTCS.

Kak oTmeyator ydeHble, HEOAHO3HAYHOCTh IPABOBOIO  IOJOXKEHUS
oOBHHsIeMOro oO0yciioBieHa 3akpemsieHHoN B Kouctutyuun PO npesymmimeit
HEBUHOBHOCTH (CT. 49). MaKTHYECKHU YXKE U3 ATUX KOHCTUTYIIMOHHBIX MOCTYJIaTOB
CJIEJIyeT, UYTO OOBUHAEMBIN HaJI€JIE€H 3HAYUTEIbHBIM 00bEMOM IPaB, MO3BOJISIOLIUX
eMy 3alluIIaTh ce0s OT MpeabsBIeHHbIX 00BUHEeHMI [40].

JI71st 3a1UThl CBOMX MPaB U 3aKOHHBIX MHTEPECOB OOBUHSEMbIN HAJIECNSICTCS
psaoM mnpaBoMo4Mil. B mepByro ouepenp mpaBa Mmoao3peBaeMOro/00BHUHSEMOIO
3aKperuIsaioTcs Ha ypoBHe Koncturynuu PO:

— cT. 21 npaBo Ha TOCTOMHCTBO TUYHOCTH. HUKTO HE JOMKEH TOABEPraThCs
NbITKAM, HACWJIMIO, JIpYTOMY  JKECTOKOMY WM  YHIKAIOLIEMY
YeJIOBEUYECKOE JOCTOMHCTBO OOPAIEHUIO WIN HAKa3aHUIO;

— CT. 22 mpaBo Ha JIMYHYIO HEMNPUKOCHOBEHHOCTh. APECT, 3aKJIIOYEHUE MO/
CTPaXXy M COZEpKaHUE MO/ CTPAKEH TOMYCKAIOTCS TOJIBKO MO Cy/1Ie0HOMY
pemerno. Jlo cyneOHOro pemeHus JIMIO HE MOXET ObITh MOJIBEPTHYTO
3a/Iep)KaHMI0 Ha CPOK Ooliee 48 yacos;

— cT. 45 npaBo Ha 3amuTy. Kakaplii BhpaBe 3aluiiaTh CBOM MpaBa U
CcBOOO/IbI BCEMH CIIOCOOaMU, HE 3aIIPEIIEHHBIMU 3aKOHOM;

— cr. 46 mpaBo Ha cyneOHyro 3amury. PemeHuss u neWctBus (win
Oe3zeiicTBME) OpraHOB TOCYAApPCTBEHHOW BJIACTH, OPTaHOB MECTHOTO
caMOyIIpaBJieHusl, OOLIECTBEHHbIX OOBENMHEHUN M JIOJKHOCTHBIX JIHIY
MOryT OBITh OOajaoBaHbl B CyA, a TaKKe B COOTBETCTBYIOIIHE
MEKIYHAPOIHbIE OPTaHbl MPU YCIOBUM UCUYEPIAHUSI METOJIOB 3aIIUTHI Ha

teppuropun PO;
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— cT. 47 npaBO Ha pacCMOTPEHHUE Jela KOMIETEHTHbIM cynoM. HUKTO He
MOXeT OBITh JIMIIICH TIpaBa Ha PaCCMOTPEHUE €ro Jejia B TOM CYJe U TeM
CyIbEH, K MOACYAHOCTH KOTOPBIX OHO OTHECEHO 3aKOHOM, B TOM YMCJIE
CYIOM IIPUCSKHBIX;

— CT. 48 mpaBo Ha KBAUTU(PUIIUPOBAHHYIO IOPUINUECKYIO TOMOIIb. Kax b
3a/Iep>KaHHbIN, 3aKJIFOUEHHBIN MO/ CTPaKy, OOBHHSAEMBIN B COBEPIICHUU
MPECTYIUIEHUST HWMEET TMPaBO IMOJb30BATHCA IMOMOIIBIKO  aJBOKaTa
(3alIMTHHUKA) C MOMEHTAa COOTBETCTBEHHO 3aJIep KaHus, 3aKIIOUEHUS O]
CTpaxXy WJIU NMpeAbsBICHUS] OOBUHEHUS,

— cT. 49 npe3yMmnius HeBUHOBHOCTHU. Kaxk1b1ii 0OBUHSIEMBII B COBEPILIEHUU
MPECTYIJICHUSI CYUTACTCSI HEBUHOBHBIM, TIOKa €r0 BUHOBHOCTH HE OyeT
J0Ka3aHa B TPEIyCMOTPEHHOM (QenepaibHbIM 3aKOHOM TOpSAJKE U
YCTAaHOBJICHA BCTYNUBIIUM B 3aKOHHYIO CUJTy IPUTOBOPOM CYJ1a;

— cr. 50 mpaBo Ha npaBocyaue. HUKTO HE MOXKET OBITh OCYKJIEH MTOBTOPHO
3a TO JXK€ MpECTyIUIeHHEe, ObITh OCYXJIEH Ha OCHOBE JI0Ka3aTENbCTB,
MOJIYYEHHBIX HEJIErMTUMHBIM MYyTEeM, OBITh OCYXJEeH 0e€3 IpaBa
00’KaJI0BaHHUS;

— cr. 51 mpaBo Ha oOTKa3 oOT Jayu MokasaHud. Hukro He 00s3aH
CBUJICTEIILCTBOBATh MPOTUB C€0s CamMoro, CBOEro CyIlpyra v OJU3KUX
POJICTBEHHUKOB, KPYT' KOTOPBIX ompesensercs GpeaepaibHbIM 3aKOHOM.

— cr. 52 T1mpaBO Ha PACCMOTPEHHE [ieJla IO 3aKOHOAATEJIbCTBY,
JNEUCTBOBABIIEMY HA MOMEHT COBEpIICHUS NPECTYIUICHHS. 3aKoH,
YCTaHABIUBAIOMINN WA OTSATYAIONANA OTBETCTBEHHOCTh, OOPATHOM CHITBI
He nMmeeT. HUKTO HE MOXKET HECTH OTBETCTBEHHOCTH 34 JIETHUE, KOTOPOE B
MOMEHT €ro COBEPIICHUS HE MPU3HABAJIOCH IpaBOHapyuieHuem. Eciu
[IOCJIC€ COBEPIIEHUS] IPABOHAPYIIEHUsS OTBETCTBEHHOCTh 3a HETO
yCTpaHEHa WU CMATYEHa, IPUMEHSETCS HOBBIN 3aKOH.

JlaHHbBIE TIOJOKEHWS OCHOBAaHbBl Ha HOpPMax MEXIYHapOIHOrO IIpaBa,

KOTOpBIE SIBJISIFOTCSL HEOTHEMJIEMOM YacThlO 3aKOHOJATENbCTBAa Poccuiickoi

Odeneparuu. [Ipeambyna denepanpHoro 3akona ot 15 utons 1995 roga Ne 101-D3
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«O MEXAYHApOJIHBIX  JoroBopax  Poccuiickon Qenepaunn»  TIIACHUT:
«MexayHapoaHbIe I0rOBOPBI 00Pa3yIOT MPABOBYIO OCHOBY MEXIOCYAAPCTBEHHBIX
OTHOILIEHHUM, COACHCTBYIOT MOAJACPKAHUIO BCEOOIIEro Mupa U 0€30MacHOCTH,
Pa3BUTHIO MEXIYHApPOJHOTO COTPYJHUYECTBA B COOTBETCTBUM C LEISAMH U
npuHiunamu Ycrasa Opranuzauun OO0benuHeHHbIX Haruil. MexayHapoIHbIM
JIOTOBOpaM TPHHAIICKUT BaKHASI POJIb B 3alIUTE OCHOBHBIX TPaB M CBOOO
4eJI0BeKa, B 00ECIIeUCHNH 3aKOHHBIX HHTEPECOB TocyaapcTsy [36].

Hopwmpbl, kacaromuecss mpaB M0JI03pEBAEMOro/00BUHAEMOI0 B  paMKax
YTOJIOBHOT'O CYIONPOU3BOJICTBA COJIEPKATCA BO MHOTUX OCHOBOIIOJIATAIOIINX aKTax
MEXTYHAPOJIHOTO TpaBa, HOPMbI KOTOPBIX M OBLIM BOCHPHUHSITHI JEUCTBYIOIIUM
POCCHICKHM 3aKOHOJIaTEIBCTBOM.

Bo-niepBsix, 310 Beeobuias nexinapanus npas yenoseka (nmpunara 10.12.1948
I'enepanbHoit Accambneeit OOH), koTopast CONEPKUT CASAYIONTUE MTOCTYIATHI:

— cr. 5 Hukro He JAO0MKEH MNOJABEpPrarbCsi NbITKAM WM JKECTOKUM,
OecueIOBEYHBIM WJIM YHWKAIOIIUM JOCTOMHCTBO OOpAallleHHIO0 |
HaKa3aHUIO;

— cT. 7 Bce nmoau paBHBI nepej; 3aKOHOM M UMEIOT IpaBo, 0€3 BCSKOTO
pa3iinuus, Ha PaBHYIO 3aIUTY 3aKOHA;

— cr. 8 Kaxprif yenoBek nuMeeT npaBo Ha 3((HEKTUBHOE BOCCTAHOBJICHHE B
MpaBax KOMIIETEHTHBIMU HAllMOHAJbHBIMU CyJAaMU B Cllydae HapyLIECHUS
€ro OCHOBHBIX IPaB, MPEAOCTABIEHHBIX €MY KOHCTUTYLIUEH UK 3aKOHOM;

— cr. 9 Hukrto He MOXeT ObITh MOABEPTHYT IPOU3BOJIBHOMY apecTy,
3a/IEpKAHUIO WM U3THAHUIO;

— cr. 10 Kaxx b1t 4enmoBeK AJis ONpeAesICHNs €ro MPpaB | 00SI3aHHOCTEH U JJIs
YCTaHOBJIEHUSI OOOCHOBAHHOCTH TMPEABABIECHHOTO €MY YrOJIOBHOTO
OOBHHEHMS UMEET MPABO, HA OCHOBE MOJIHOT'O PABEHCTBA, HA TO, YTOOBI €TO
7eJI0 ObIO PacCMOTPEHO TJIACHO U C COOJIOJIEHMEM BCeX TpeOoBaHUM
CIPABEJIMBOCTA HE3aBUCUMBIM M OECHPHUCTPACTHBIM CYJIOM M JpYyrue

HOpMEI [5].
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Bo-BTOophix, MexayHapoIHbIN NAKT O FPaXAaHCKUX U MOJTUTHYECKUX MpaBax

ot 16 nexadps 1966 rona:

— CT. 7 MpaBo Ha XW3Hb U O'PAHUYCHUE CMEPTHOM Ka3HHU;

— CcT. 8 mpaBo Ha A0CTOWHOE oOpareHrne. HUKTO He MOIKEeH MoJIBEpraThCs
MBITKAM WM JKECTOKUM, OECUENIOBEUYHbIM WM YHIKAIOIIEMY €ro
JIOCTOMHCTBO OOpAIEHUIO WU HAKa3aHUIO;

— cT. 9 mpaBo Ha CcBOOONY W JIMYHYIH) HENPUKOCHOBEHHOCTh. HUKTO He
MOXKET ObITh MOABEPTHYT MPOU3BOJIBHOMY apeCTy WJIU COJICPKAHUIO MO]T
cTtpakeil. HUKTO He JOJKEH OBbITh JUIIEH CBOOOIbI MHAYE, KaK HA TaKUX
OCHOBAHMSIX M B COOTBETCTBMH C TaKOW MPOUEIYpPOH, KOTOPBIE
YCTAaHOBJICHBI 3aKOHOM. KaXoMy apecTOBaHHOMY COOOMIAIOTCS IPH
apecTe MPUYUHBI €ro apecTa U B CPOYHOM IOPSIIKE COOOIIaeTCs J1060e
MpEABSIBICHHOE eMy OOBHHECHHC;

— cT1. 10 mpaBo Ha TyMaHHOe OTHOIIeHHe. Bce nuia, nuieHHbIe CBOOOIbI,
MMEIOT MPaBO Ha TYMaHHOE OOpalleHue M YBaXKCHHE JOCTOMHCTBA,
MIPUCYIIETO YEJIOBEYECKON JTUIHOCTH;

— 4. | cT. 14 paBeHCTBO BCcex mepenl cynoM. Bee nuiia paBHbI Nepe1 cy1amMu
U TpuOyHaIamu;

— 4, 2 cr. 14 mnpesymmuuss HEBMHOBHOCTU. Kaxjaplii OOBUHSIEMBIH B
YTOJIOBHOM IPECTYIUICHUU MMEET MPaBO CUUTATHCS HEBHHOBHBIM, IMOKA
BUHOBHOCTB €ro He Oy/IeT JoKa3aHa COTJIaCHO 3aKOHY;

— cT. 15 3amper Ha oOpaTHYIO CWJIY YrOJIOBHOTO 3aKOHA, YXYJIIAIOIIEro
MOJIO’KeHHE 00BUHSIEMOro. HUKTO HE MOXKET OBbITh NMPU3HAH BUHOBHBIM B
COBEpPIICHUN KaKOro-1u00 YroJOBHOTO TMPECTYIUIEHUS BCJIEACTBUE
KaKoro-ambo  JACHUCTBUS WM  YOYIIEHUS, KOTOPOE,  COTJIAaCHO
JIECTBOBABIIEMY B MOMEHT €r0 COBEPILICHUS] BHYTPUTOCYJaPCTBEHHOMY
3aKOHOJIaT€JILCTBY WJIM MEXKJIYHApOJHOMY TIpaBy, HE SBISJIOCH
YTOJIOBHBIM TIpeCcTyIuieHHueM. PaBHBIM 00pa3oM, HE MOXKET Ha3HA4YaThCsI
Oojiee TSHKKOE HaKa3aHWE, YeM TO, KOTOPOE MOJJICkKaI0 MPUMCHECHHIO B

MOMEHT COBEPIIICHHUS YrOJOBHOTO npectyruieHus [19].
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B-tperbux, KoHBeHius o 3ammure npaB 4eioBeka U OCHOBHBIX ¢cBoOoj (Ere
Ne 5) (3akmrouena B Pume 04.11.1950).
— CT. 2 mpaBo Ha Xu3Hb. [IpaBo KaXJq0ro juIla Ha >KWU3HL OXPAHSETCS
3aKOHOM. HUKTO HEe MOXET OBITh YMBIIIJICHHO JIMIIICH KU3HU WHAauYe Kak
BO UCIIOJIHEHHWE CMEpPTHOI'0 TMPUTOBOPA, BBIHECEHHOTO CYAOM 3a
COBEpIIICHUE TMPECTYIJICHUS, B OTHOUIEHUM KOTOPOrO 3aKOHOM
MPEyCMOTPEHO TaKO€ HaKa3aHMUE;
— cT. 3 mpaBo Ha JIOCTOWHOE oOpaieHrne. HUKTO He MOMKeH moaBepraThes
HU TIBITKaM, HU OECUYeIOBEYHOMY WJIM YHWIKAIOUIEMY JOCTOMHCTBO
oOpalleHHIo WK HaKa3aHUIO;
— CT. 5 mpaBo Ha CBOOOAY M JINYHYIO HEIPHUKOCHOBEHHOCT;
— 4. 2 cr. 5 mpaBo 3Hath 00 oOBuHeHuH. Kaxmaomy apecToBaHHOMY
He3aMeIUTEIFHO COOOIMAIOTCS HAa MOHATHOM €My SI3BIKE IPHYHHBI €ro
apecTta u Jito00e IpeabsBIsieMoe eMy oOBUHEeHHUE U naee [13].
[IpuBeneHHBIE TOJOXKEHUS] TPEX MEXKIYHAPOIAHO-TIPABOBBIX AaKTOB U
OcHoBHoro 3akoHa Poccuiickoii ®enepainuyu MOKa3bIBAIOT  OINPEICICHHYIO
peeMCTBEHHOCTh. by 1y4u BriepBbie 03ByueHHBIMU BO Bceoobiiieit Aekmapalyy npas
yeJI0BeKa B 1948 roxay, MOJIOKECHUSI 0 0a30BBIX npaBax
M0/103PEBAEMbIX/00BHUHSIEMBIX/apECTOBAHHBIX HAIILTA OTPAXKEHUE U MOCIIETYIOIINX
akTtax, Ooyiee UYETKO TPAKTYIOIIUX W3HAYAJIbHBIC TIOCTynaThl. JlaHHBIC
OOILETIPUHSITBIE HOMBI MEXIyHapOJHOI'0 MpaBa ObUIM BOCHPHUHSATHI MPAKTHUUYECKU
BCEMHU IOCyJapCTBaMU MHUpa W B TOW WM MHOM CTENEHHU BOILIA B HAIIMOHAJIBLHOE
3aKOHOJAaTeNbCTBO. OueBuHO, 4TO B KoHcTUTyIMIO PD 3TH MOI0XKEHUSI BOILIN
MPAaKTUYECKH JIOCJIOBHO, W TIOJIYYWIM CBOK TPakTOBKY B  YrOJOBHO-
MPOIECCYAIbHOM 3aKOHOAATEIbCTBE, @ MMEHHO B YTOJIOBHO-NPOLIECCYaTbHOM
konekce PO.
[IpaBa o6BuHsiemoro coxaepkarcst B 4. 3 u 4 ct. 47 YIIK P®. Ouu 10omkHbI
HEYKOCHUTEJIbHO COOJIIOAaThCd BCEMHU Y4YaCTHHUKAMH YTOJIOBHOT'O MpoOIecca,

IIOTOMY 4TO Majieiiiee YMaJICHUC JAHHBIX IIpaB ABJIACTCA HAPYIHICHHUEM YI'OJIOBHO-
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IPOLIECCYAIbHOIO 3aKOHA M MPUBECTHM K OTMEHEH pEIIeHHUs B pe3yibTaTe
EN (1005058

B 4. 3 ct. 47 VIIK PO® 3akpenseHo, 4To «0OBHUHSIEMBIN BIpaBe 3allUIIaTh
CBOU MPaBa U 3aKOHHbIE UHTEPECHI U UMETH IOCTATOYHOE BPEMS M BO3MOKHOCTb JIJIsI
NOATrOTOBKH K 3ammre» [33]. Tak, HempenocTaBiIeHne JOCTATOYHOTO BPEMEHU IS
OOILIEHHS C 3AMUTHUKOM U MOATOTOBKE K 3aLIUTE SIBISETCS MPSAMBIM HapyIICHUEM
3aKOHA, BJIEKYILEM OTMEHY WA U3MEHEHUE TPUTOBOPA.

[IpumepoM MOXET CITYUTh HapyllleHue, BoisiBiieHHoe CyneOHoN KoJuleruen
Bepxosnoro Cynma, korma, paccmaTpuBasi JelI0 B TOpSIKE Kaccalu, ObLIO
BbIsIBJIEHO, uyTO Cyn OTKa3 MOJACYAMMOMY B IMpaBe OOCYIUTh peub MPOKypopa C
3alIUTHUKOM U TOJTOTOBUTh peub K CyaeOHbIM TipeHusiM. B pesynbrare
MOJICYJIUMBIA HE CMOT BBICTYNHUTh B CYJI€OHBIX MIPEHUSAX C MOCIEIHUM CJIOBOM, UYTO
ObLI0 3a()MKCHUPOBAHO B IPOTOKOJIE KAK OTKA3 OT MOCIEAHErO CI0BA.

OOBuUHSIEMBIN BIpaBe 3HATh, B YeM OH OOBHHSCTCS, W TOJYYUTH KOITHIO
TIOCTAHOBJICHUS O BO30OYXICHUHM YTOJIOBHOTO Jieja, M0 KOTOPOMY OH TIPHBJICUCH B
KauyecTBe OOBUHSAEMOro. TONBKO 3Hasi CYIIHOCTh OOBUHEHUS, OOBUHIEMBI UMEeET
BO3MOKHOCTh BBICTPOUTD JIMHUIO 3aIMThI U PEATU30BaTh CBOE MTPABO HA 3aIIUTY.

OOBuUHsIEMBIN BIpaBe IMOJy4YyaTh KOMHUMU JIOKYMEHTOB, CBS3aHHBIX C
U3MEHEHHEM €ro CTaTyca: MOJIyYUTh KOIHIO MOCTAHOBJICHUS O MPUBJICYEHUU €T0 B
KauecTBe OOBHMHSEMOTO, KOIMHIO IMOCTAHOBJICHUS O MPUMEHEHUU K HEMY MeEphI
IpeceueHus, KOMUIO OOBUHUTEIBHOTO 3aKIIOYEHHs, OOBUHUTEIBHOTO aKTa WJIU
OOBHHMTENILHOIO TOCTAHOBJICHHUS.

OOBUHsIEMBIN BIpaBe BO3pakaTh MPOTHB OOBUHEHHUS, 1aBATh MMOKA3aHUA IO
NPEIbIBICHHOMY €My OOBHHEHHIO JHMOO OTKa3aThCAd OT Jadd IOKa3aHUH,
PEIOCTaBIATh JOKA3aTeNbCTBA, MOJABAaTh XOAAaTaiiCcTBa, 00KajloBaTh PELICHHS
JOJKHOCTHBIX JUIT W cyaa. OOBuHAEMBI o001amaeT BCeH TMONHOTOM IIpasB,
JIOCTaTOYHBIX JJISI aKTUBHOTO YYacTHsl B JIeJi€ U CBOEW 3alIUThl, KaK U MPABOM
0TKa3aThbCsl OT JlayM MOKA3aHUM M BBICTYIUICHUS B CBOIO 3amuTy. OOBUHSIEMBIi

TAaKKC HUMCCT IIPABO H3BACHATHCA M AdBATh IIOKA3dHWA HA POAHOM A3BIKC, IIPpU
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HEOOXOJUMOCTH M C TIOMOIIBIO TIEPEBOAYMKA, KOTOPBIA MPEIOCTaBIISICTCS
rOCYJapCTBOM.

OOBUHSIEMBIN MOXET MOJIb30BATHCS MOMOIIBIO 3alIUTHUKA, B TOM YHUCIE
OecruiaTHO B cirydasx, mpenycMoTrpeHHbiXx YIIK P®. A Takxke nMeer mpaBo UMETh
CBHJIaHMS C 3aIUTHUKOM HaequHE U KOH(UJICHIIMAIBHO, B TOM YHUCJE JI0 MIEPBOTO
Jorpoca 0OBUHSIEMOr0, 0€3 OrpaHUYEHUS UX YKCIIa U MPOJAOKUTEIBHOCTH.

3aK0H TMPENOoCTaBisieT OOBHUHAEMOMY BO3MOXKHOCTh Yy4acCTBOBaTb C
pas3pelleHusl CIIe0BaTelid WM JO3HABAaTENlsl B CIEACTBEHHBIX JEHCTBUSX,
NPOU3BOJUMBIX IO €ro XO[aTaliCTBY WM XOJATalCTBY €ro 3allUTHHKA JHOO
3aKOHHOI'O MPEICTABUTENS, 3HAKOMHUTBCA C MPOTOKOJAMHM JTUX JEHUCTBUU H
noJaBaTh Ha HUX 3aMedyaHus. PaBHO OH UWMeEET MNOpaBO 3HAKOMUTHCS C
MOCTAaHOBJICHUEM O HA3HAUYCHUU CYAEOHOM AIKCIIEPTU3bI, CTABUTH BOMPOCHI SKCIIEPTY
Y 3HAKOMHUTHCS € 3aKI0YEHUEM dKcriepTa. JJaHHoe nmpaBo mo3BoIsIET 0OBUHAEMOMY
OCTaBaTbCsl B Kypce COOBITUI, CBOEBPEMEHHO JaBaTh MOSCHEHUS U BBICKA3bIBATH
3aMEUYaHusl.

OOBUHSEMBIE MOXXET 3HAKOMHUTHCS TIO OKOHYAHWUHU IMPEABAPUTEITHLHOTO
pacciieloBaHHsl CO BCEMHU MaTE€pHUAJaMU YIOJIOBHOI'O JI€JIa M BBIINUCHIBATH U3
YTOJIOBHOT'O JeNa JIt0ObIe CBEICHHS U B JIFOOOM 00beMe, a TaKKEe CHUMATh KOUH 32
CBOH cueT. DTO MPaBOMOYHUE MO3BOJISIET OOBUHAEMOMY y3HATh BCIO MH(POPMALIUIO
o JIeqy, YTO CHOCOOCTBYET TPAaMOTHOMY IOCTPOEHHIO 3aluThl. TOJBKO
JIOCTOBEpHAsl U OTKpbITas MHMOOpPMAIIMS U3 MATEPUAIIOB T10 JIeTy MO3BOJISIET 00euM
CTOpOHaM HauOoJiee TOJIHO pEaTN30BbIBaTh CBOM IpaBa B CIEAYIOUIEM 3Tale
YTOJIOBHOTO CYOMPOU3BOJICTBA — Cy1€OHON MHCTAHIIHH.

3mech TOACYIWMBIN HAAENseTCcs TMPaBOM ydacTBOBAaTh B  CyIAeOHOM
pa3OuparenbCTBE YroJOBHOTO Jielia B CyAaxX IEpBOM, BTOPOM, KAaCCAllMOHHOW U
HAJ30pPHON MHCTAHIMH, a TaKKE B PACCMOTPEHHUH CYIOM BOIIpoca 00 M30paHuH B
OTHOILIEHHUH €r0 MEPBI IPECEYEHHUS] U B UHBIX CIIydasx, mpeaycMoTpeHHbIX YIIK PO.

AHanoru4HeIM 00pa3oM, MOACYAUMBIM MOXKET 3HAKOMUTHCA C MPOTOKOJIOM

Cy,Zl€6HI>IX SaCCIIaHI/If/'I N ayJuO3alliuChblo IIpOoHecCCa Ha JI000M 3Tamne u [moJIydaTb

19



KOITUU MPUHECEHHBIX 10 YTOJIOBHOMY JENY Kajno0 W MPEACTABICHUN W IMOJaBaTh
BO3paKCHUS Ha 3TH YKaJI00bI ¥ MPEACTaBICHUS.

[Tocie BEIHECEHMS TPUTOBOPA, TIEPEHIS B CTATYC OCYKIACHHOTO, OOBHHICMBIH
MMEET MPaBO YIaCTBOBATH B pa30MpaTeNIbcTBaX B paMKax 00KajIoBaHUs MPUTOBOPA,
a paBHO B PACCMOTPEHHUH BOIIPOCOB, CBSI3aHHBIX C UCIIOJIHEHUEM MPHUTOBOPA.

IToMHMO 3TOr0, HEKOTOpHIE CICIUAIbHBIC TPaBa OOBHHAESMBIX/OCYKICHHBIX
periiaMeHTHPOBaHbl MHBIMA HOPMAaTHBHO-TIPABOBBIMU akTaMu. B dactHOoCcTH, D3
Ne 103-®3 «O conepkaHuM TOJI CTPpaKeW IOJ03PEBACMBIX U OOBHHSEMBIX B
COBEPIICHUH MPECTYIICHUH» IIOMUMO CTaHAAPTHBIX MPaB 0OBUHSEMOTO BBIJEISAET
U WHbIE, KOTOPBIMH 00JIaJlaeT OOBUHSIEMBIH, B OTHOIIEHWHU KOTOPOrO NMpPUMEHEHa
Mepa TIPECEUCHUs B BUC 3aKITFOYCHUS MO CTpaxy. B cT. 17 HapaBHe ¢ 6a30BBIMU
npaBaMH OOBHHSIEMOI'O 3aKPETICHBI TAKKE CJIEYIOIINE:

— mony4aTh HWH(POPMAIMIO O CBOMX IIpaBaX W OOS3aHHOCTAX, PEKHUME

COZlep KaHUs TIOJ] CTPaKeH, MUCIUTIMHAPHBIX TPEOOBAHUAX, MOPSIKE
Mo/Iauy MPEIJI0KEHUHN, 3asBIICHUN U 5KaJl00;

— Ha JIUYHYIO 0€30MaCHOCTh B MECTAX COJIEPKaHUSI TOJT CTPAXKEH;

— o0Opamarbcs ¢ MOpocbOOM O JUYHOM MpUEME K HAYaJbHUKY MeECTa
COZlep KaHMs TIO CTpaKeW W JIMIaM, KOHTPOJHMPYIOUUM NEATeIbHOCTh
MECTa COJIEPKaHUS MO/ CTPAXKEH, BO BPEMs HAXOXKICHUS YKA3aHHBIX JTHI]
Ha ero TEPPUTOPHH;

— Ha CBHJIaHWS C POJCTBCHHUKAMHU W WHBIMH JIUIIAMU, TICPEUYUCICHHBIMH B
crathe 18 @3;

— BECTH IEPEIHCKY U TOJIb30BAThCS MMHCHbMEHHBIMU MTPHUHAICKHOCTIMH,

— TONy4aTh MOCHUIKH, TIEPEIaun;

— TIOJNBH30BATHCS CKETHEBHOW MPOTYIIKOW MPOJOKUTEILHOCTRI0O HE MEHEE

ofHOro 4yaca u apyrue [37].

AHaN3 MEXIYyHApOJHOr0 3aKoHoAaTeNbcTBa, Koncturyuuu PO, YronosHo-
npoleccyaibHOro Kojiekca P® u npyrux HalMmoOHAIBHBIX aKTOB ITOKa3bIBAET HX
ITyOOKYI0  B3aUMOCBSI3b:  JICHCTBYIOIEE  POCCHMCKOE  3aKOHOJATEIbCTBO

BOCITPpHUHSIIO IMocpcaACTBOM UMIIJICMCHTAall1 06H1€HpI/I3HaHHBI€ HOPMBbI
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MEXyHApPOIHOT'O TMpaBa OTHOCUTEILHO MPaB M 3aKOHHBIX MHTEPECOB UEIOBEKa U
rpaxkaanuHa. Koncturynuss P® mnpakThyecku JOCIOBHO TMOBTOPSET HOPMBI
MEXIyHapOJHbIX akTOB, Torjaa kak B YIIK P® npuBonutcs ux Oosiee ToueuHas
UHTEpIpETalds, 4YTO B COBOKYIHOCTH IO3BOJISIET OOBUHSIEMOMY  OBITh
JEHUCTBYIONIUM CyOBEKTOM YTOJIOBHOTO MPOIIECca.

HemanoBaxkapiM siBisieTcss W (aKT pa3bsCHEHUS BBINMICYKA3aHHBIX IPaB
00BHHSEMOMY/TIOJICYTUMOMY/OCYKIEHHOMY/ONIPaBJaHHOMY, BEb TOJBKO 3HAas
BCIO TIOJIHOTY CBOHUX IpPaB, OH CMOXET UMM BOCIOJb30BaThcsa. [Toatomy YVIIK PO
00s3BIBACT CIIEIOBATEIISI/IO3HABATENS U CYJ B IMOJHOM 00BbEME BOCIPOU3BOAUTH
CIIUCOK IIPaB OOBUHSEMOTO U Pa3bsSICHATH 3TH MPaBa Mo MEpe HEOOXOAUMOCTH.

HapaBne ¢ mnpaBamu 000 CyOBEKT o0jagaeT B pPaBHOM CTENEHU U
oos3anHocTsamu. Kak ormeuaer JI.II. Paccka3oB, «00S3aHHOCTH - COCTaBHAs 4acTh
IPaBOBOI'0 MHCTUTYTA JIMYHOCTU. OHU TECHO CBS3aHBI C TpaBaMH U CBOOOJaMU. ITO
HapHble KaTerOpWH, B3aUMOCBA3aHHbIE TOHATHA. OOA3aHHOCTH - CHOCOO
oOecrieueHusl TpaB, yCIOBUS WX peambHOCTH U 3¢dektuBHOCTH. Eciu mpasa u
cB00OJIBI — 3TO chepa BIacTH U CBOOO Bl HHIAUBHUA, TO FOPHINYECKAs 0053aHHOCTh
— o0jacTh HeoOXomMMOCTH W TomuumHeHusa. HOpumnyeckas 005S3aHHOCTH €CTh
YCTAaHOBJIGHHAs  3aKOHOM Mepa  JOJDKHOTO, OOIIECTBEHHO-HEOOXOIUMOI0O
nosenenus» [31, ¢. 321].

Opnako cratbs 47 YIIK PO, 3akperuisiss mpaBa 0OBUHSEMOI0, HE COIAEPIKUT
yKa3aHusg Ha ero o0s3aHHOCTH. HeoOXoauMo OTMETHTh, YTO B POCCHICKOM
YTOJIOBHO — MPOIECCYaTbHOM 3aKOHO/IATEIBCTBE JIUIIIL JABa CYObEKTa YTOJIOBHOIO
MIPOLECCA, YbE CTATYCHOE IOJO0KEHUE 3aKPEIUICHO CHeUHAIbHBIMA YacTaMu Y [IK
P®, He uMeroT MpONMCcaHHbIX 3aKOHOJIaTeNIeM 00s3aHHOCTEH. DTO TOA03pEeBaEMBbIi
u oOBHuHseMbIN. [lonoxeHu, perTaMeHTUPYIONUX 00sS3aHHOCTA OOBUHSIEMOTO HET
He ToJIbKO B crnenuaibHou c¢T.47 YIIK P®, Ho u BooOmie Bo BceM YIIK, rue He
IPOIKCAHbI JJa)Ke TaKhe OCHOBHBIE OOSI3aHHOCTH Kak, HalpuMmep, oOs3aTesibHas
ABKa K JIO3HABATENI0 WJIU CIEJOBATENI0, COOJIOJCHUE TOpsAaKa CyaeOHOro

3aceganus u T.1. [28].
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OTtcyrcTBHE YETKO periiaMeHTUPOBAHHBIX 00s13aHHOCTEM
10J103PEBAEMOI0/00BUHAEMOr0 MO3BOJMIO HEKOTOPBIM HCCIEAO0BATENAM CJIENaTh
BBIBOJ] O TOM, UYTO «OOBHHSIEMbIA B YCIOBHUSAX ACHCTBUSI MPUHIUIA TPE3YMITIIUU
HEBUHOBHOCTH HE MOXKET HECTH HUKAKUX oOs3aHHOCTel» [18, €. 29]. OmHako 3T0
HE COBCEM TakK, Belb B pe3yibTare aHanu3a Bcex nojoxeHui YIIK PO moxHO
CIeNaTh BBIBOJ O HAIMYUU Y OOBUHSAEMOTO U ps/ia 0053aHHOCTEH, HE Ha3BaHHBIX B
cT. 47 YIIK PO, HO MOMMEHOBaHHBIX B APYTUX CTAThsAX Kojiekca. Cpean HUX MOKHO
BBIJICJIUTH CIEAYIOIIHE:

— cr. 97 oOBuHjAEMOMY 3amlpeliaercss MpOJOJkKAaThb IMPECTYIHYIO
NEeATENbHOCTh, CKPBIBAaTh CIIEAbl NPECTYIUIEHUS W COBEpLIATh HHbBIC
NEUCTBHS IO YTPO30i IPUMEHEHHS MEP NIPECEUEHUS;

— cr. 102 npu HaNOXXEHUH MOJIUCKA O HEBbIE3/Ie OOBUHIEMBIN 00513aH HE
MOKUJATh MECTO KUTEIbCTBA 0€3 yBEIOMJICHUSI KOMIIETEHTHBIX OPTaHOB,
a TaK)Ke CBOEBPEMEHHO SIBJISITHCS HA BHI30B;

— cr. 106-108 mnpu wu30paHUM COOTBETCTBYIOUIEH MEphl IPECEUCHHUs
OOBUHSIEMBIN JOJKEH COOJII0AATh COMYTCTBYIOIIUE 3TO Mepe TPeOOBaHUS;

— cr. 161 oOBuHseMBII 00s13aH HE pasriamiath CBEACHHS, CTaBIIUE €My
JOCTYIHBIMH B Iipouiecce ((OpMHUPOBAHMS YTOJOBHOT'O JENa;

— cr. 195, 290 o0BHHsIEMBII 00s513aH y4acTBOBATh B OCBUETEIbCTBOBAHUU U
CyneOHBIX 3KCHEpTH3aX Ha OCHOBAaHUU pEHIEHUS KOMIIETEHTHBIX
JOJKHOCTHBIX JIUIL;

— cT. 257 oOBUHSE€MbII HapaBHE C HMHBIMHM YYaCTHHUKAaMH YTOJIOBHOIO
nporecca 00s13aH COOMI0IaTh PETJIAMEHT Cy1e0HOTO 3acelaHus U IpyTHe.

He nomyckaercss HaBsA3bIBaHHE OOBHMHSEMOMY HWHBIX OOSI3aHHOCTEH CO
CCBUIKOM Ha yrOJIOBHOE 3aKOHOJATENIbCTBO, BEb JIJIsl MPOBEPKH 3TOIM HHPOpMAIIH
oOBHHsIEMOMY TpuaeTrcs mnpoaHammsupoBatb Bech YIIK P®. Vuensie
BBICKa3bIBAIOTC 00  3TOM  CXOAHBIM  00Opa3oM: «3aKOHOAATEIbHOE
periaMeHTUPOBaHUE IOPUINYECKUX 003aHHOCTEH BHICTYIIAET B KAUECTBE OJHOM U3
rapaHTuii, CrocoOCTBYIOMIEH 00€CTIEYUTh OrpaHUYCHUE POU3BOJIA B OTPAHUYCHUHU

CyObeKTUBHBIX mpaB oOBuHsiemoro» [31]. JLII. Paccka3oB yka3biBaer, uTO
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«005I3aHHOCTh - cmoco0 obOecrnedyeHusl MpaB, YCIOBUS WX PEATbHOCTH U
s dextuBHOCTHY [31]. 'apaHTHH TpaB OOBHHIEMOI'0 UMEIOT OOJIBIIOE 3HAYCHHE,
0COOEHHO B YT'OJIOBHOM IPOIIECCE C OOBUHUTEIBHBIM YKIOHOM.

Y4uTeiBas OTCYTCTBHE TIEPEUHS 003aHHOCTEH OOBHHIEMOTO, C1ab0 H3yUeH
U BOMPOC KiIacCHU(PUKAMKU OITUX 00s3aHHOCTEH. Tak, WMCXOomas W3 OCHOBAHUS
BO3HUKHOBEHUS, OOSI3aHHOCTH OOBHUHAEMOT'O MOTYT OBITh OCHOBHBIMU W
POU3BOAHBIMU. [Ipu 3TOM OCHOBHBIE 003aHHOCTH BO3HUKAIOT B CBSI3U C TEM, UTO
JUII0 TIOJIy4aeT TMpoIlecCyaabHbI CTaTyC OOBHUHSIEMOr0, a BO3HUKHOBEHHE
IIPOU3BOJIHBIX 00SI3aHHOCTEH CBSI3bIBAETCSI C MPUMEHEHUEM MEP MPOLECCYaATbHOTO
MPUHYXICHUS, a TAKXKE JAPYTUX MPEBEHTUBHBIX MeEp. YuuThiBas, 4yTo B YIIK PD
IPEAYCMOTPEHO MPOU3BOCTBO 10 YTOJIOBHBIM JieJIaM, Kak B 00111eM, TaK U1 B 0COO0M
Nopsiike, 00SI3aHHOCTH OOBHMHSEMOTO MOXHO pa3jeliuTh Ha OOIIHE, TO €CTh Te€,
KOTOpBIE JIe)KaT HA OOBUHSIEMOM B CBSI3H C PACCMOTPEHUEM Jiea B OOIIEM MOPSIAKE,
1 0COOCHHBIEC 00S3aHHOCTH, TO €CTh BOSHUKAIOIIUE B CBSI3U C PACCMOTPEHUEM JIeTia
B 0COOOM TOPSIJIKE.

Taxkum oOGpa3zoM, BOIIpoc 00s3aHHOCTEH OOBHMHSIEMOTO JOJKHBIM 00pa3oM B
COBPEMCHHOM IOpHUIMYECKOM HayKe He pasperieH. Bugurcs HeE0O0X0IuMbIM
BHECEHHUE B YTOJIOBHO-IIPOIIECCYATbHOE 3aKOHOATENHCTBO 3aKPBITHIA IMEepEUYCHb
00s3aHHOCTEW, a TakKke BHECEHHWE KOPPECHOHIUPYIOIIEH  00s3aHHOCTH
cJeoBaTelsl/I03HaBaTeNsl 0 Pa3bsICHEHUI0 OOBHUHAEMOMY €ro OOS3aHHOCTEH ¢
yKa3aHUE MOCIEACTBUM UX HEBBITIOJHECHHUS.

Takum o00pa3oM, Henb3d TOBOPUTH OO0 OTCYTCTBHM Yy OOBHHSIEMOTO
00sI3aHHOCTEM, JUIIb O HEAOCTATKaX X perjaMmeHTtanuu. OTCYTCTBHE YETKO
npeaycMoTpeHHbIlx o0s3anHocTeid B cT. 47 VIIK P®, 3akpemnsronieir craryc
O0OBHHSIEMOT O, Menaer YETKOMY IIOHUMAaHUIO 00s13aHHOCTEM
00BHHSEMOT0/TI003PEBAEMOr0, B TIEPBYIO OUYEpe/b, CaMOTO OOBHHSIEMOI0. JTO,
COOTBETCTBEHHO, MOJKET TMOBJI€Yh HAJIOKEHHE Ha OOBMHSIEMOrO WHBIX, HE
npenycmorpeHHbix  YIIK  P®  ob6s3aHHOCTEN, 4YTO YXYIIIUT TOJOXKEHHE

OOBHHSEMOI0O U HOCHOCO6CTByeT YOICMJICHHUIO €TO IIpaB. B cBs3u ¢ OTHM, Ha Halll
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B3TJISI/T €CTh HEOOXOIUMOCTh 4eTKOo yka3aTrh B YIIK P® mnepeuennr obsi3aHHOCTEH
00BHUHSEMOT0, 4TOOBI 00JIee TOJIHO 3alIUTUTh €ro MpaBa U CBOOO/IBI.

[IpaBa u  00sA3aHHOCTH  SABJISIIOTCA  BaKHEWIIEH  COCTaBIIAIOLICH
IIPABOBOTO/TIPOIIECCYATHHOTO CTAaTyca CyOBhEKTa, UCXOS M3 HUX, MOXKHO TOHSTh
KaKasi pojib B IPABOOTHONICHHSIX OIpeIesieHa TOMY Wi HHOMY CyOBbekTy. Ocobyro
BOXXHOCTH OHH IIPHOOPETAIOT M B YrOJIOBHOM IIPOIIECCE, MOTOMY YTO HAIPSMYIO
o0ecrneunBalOT BO3MOKHOCTh CYOBEKTOB 3alUIIATh CBOIO MO3HUIIHIO, a TAK)KE UHBIC
mpaBa ¥ CBOOO/IbI B TIOJIHOM 00bEeME. Y UUTHIBAsi OTCYTCTBUE TIEPEUHS 00s3aHHOCTEN
00BHUHSIEMOr0, cJ1ad0 M3ydeH U BOMpPOC Kiaccudukammu 3tux oos3aHHOCTEl. Tak,
UCXOJIsl U3 OCHOBAHUS BO3HUKHOBEHMs, O0SI3aHHOCTH OOBHHSIEMOI'O MOT'YT OBITh
OCHOBHBIMU U TPOU3BOJHBIMU. [Ipy 3TOM OCHOBHBIE OOS3aHHOCTH BO3HHUKAIOT B
CBSI3U C TEM, YTO JIMIO MOJy4aeT MPOIECCyaIbHbIM CTaTyC OOBUHSEMOTro, a
BO3HMKHOBEHUE MPOU3BOJIHBIX O00S3aHHOCTEH CBS3BIBACTCS C MPUMEHEHUEM MEp

IIPOLIECCYAIBHOTO IPUHYKICHUS, A TAK)KE IPYTUX IIPEBEHTUBHBIX MED.
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I'naBa 2 [IpoueccyaibHblii cTaTyC 00BHHSIEMOI0 B YTOJIOBHOM Ipolecce

2.1 OcHoBaHUs MOJy4YeHHE MPOLECCYATBHOT0 CTATYCa 00BUHSIEMOT0

Cornacuo nonoxeHusiM 4. 1 ct. 47 YIIK P®, o6BHuHSIEMBIM IPU3HAETCS JTUTIO,
B OTHOLLIEHUU KOTOPOTro:

— BBIHECEHO MTOCTAHOBJICHUE O MIPUBJICYEHUHU €0 B KAU€CTBE OOBUHAEMOTO;

— BBIHECEH OOBUHUTENBHBIN aKT;

— COCTaBJIEHO OOBUHUTEIHLHOE TIOCTAHOBJICHUE.

COOTBETCTBEHHO HMEIOTCSI TpPU OCHOBAHUS ISl TPU3HAHUS JIMIIA
OOBHHSIEMBIM B COOTBETCTBHU C JICUCTBYIOIIMM YTOJOBHO-TIPOIECCYATbHBIM
3aKOHO/ATEIbCTBOM, IPUYEM B IIEPBOM CIIy4ae aKT, MHUIIMUPYIOLIHI TPEBPALICHUE
M0/TI03PEBAEMOr0 B OOBUHSIEMOT0, HE SIBJISIETCS] OKOHYATEIIbHBIM, TO €CTh IOCJIE €T0
BBIHECEHMS NIPEABAPUTEIBHOE PACCIENOBAaHUE MPOAOIIKAETCA, TOrAa KaK B JIBYX
JPYTUX — BBIHECEHHBIN aKT 3HAMEHYET OKOHYAHUE MPEABAPUTEIHHOIO CJICICTBHUS.

B cBm3u ¢ srtum, [O. K. SkuMoBWY BhIACISIET NOPOLIECCYaJbHBIE U
MaTepuajgbHble OCHOBAaHUS TPU3HAHUS JIMIIA OOBUHSIEMBIM, TJI€ B KadyecTBe
MPOLECCYATbHBIX BBICTYNAIOT pentenus 1o 4. 1 ct. 47 YIIK P®, a matepualibHbIX -
nonoxkeHus cr. 171 YIIK P®, koropsie 110 CBOEMY NMPEAHA3HAYCHUIO OTHOCHUTCS
JUIIh K OOBUHEHUIO, MPEABIBISIEMOMY B paMKax MPEABAPUTEIBHOTO CIEACTBUS
[39].

WurepecHo, uro JI.B. UepenanoBa u H.B. ApceHoBa yka3bIBaioT, SIKOOBI
BBIJIBIDKCHHE OOBHHEHUS HE OrpaHUYMBaeTCs mpeaycMorpeHubiMu cT. 47 YIIK P®
TpeMsi ocHOBaHUsMH (T1. 22 ¢T. 5, cT. 172 YIIK P®). B nocyneOHOM Mpou3BOACTBE
OOBHHEHHE (POPMYIHUPYETCS B TAKUX MPOLECCYATbHBIX aKTaX, KaK:

— 3asBJIEHUE M0 JeJly YaCTHOrO0 OOBHUHEHHUS, MOJAAHHOE B CYyIl B IOpPSIKE

ct. 318 VIIK POD;

— OOBHMHHTEIIFHOE 3aKJIIOYCHHE;

— TIOCTaHOBJIEHWE O HAIIPaBJICHUH YTOJIOBHOIO A€Na B CY[ Il IPUMEHEHUS

MIPUHYAUTENBHON MEPBl MEAUIIMHCKOT O XapaKTepa;
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— IIOCTAHOBJEHHE O BO30YXKIEHUM XOAATaliCTBa O MPEKPALEHUU
YrOJIOBHOTO JieJla WJIM YrOJIOBHOTO TIPECIENOBaHUS B CBSI3U C
Ha3HAYCHHEM MEpbI YTOJIIOBHO-TIPABOBOT'O XapaKTepa B BHJE CYyAeOHOTO
mrpada;

— TIOCTAaHOBJICHHE O MPEKPAIleHWH YTOJOBHOTO Jena (TMpeciieIOBaHus) B
CBSI3U C ACSTEIHHBIM PacKasHUEM, B CBSI3U C BO3MEIICHUEM yIIepOa;

— TIOCTaHOBJIEHHE O MPEKpAIICHHH yTrOJIOBHOTO JeNia BCIEACTBUE aKTa 00
aMHHCTHUU;

— TIOCTAHOBJICHHE O MPEKPAIIEHNH YTOJIOBHOIO JIe/ia B CBSI3U C UCTEYCHUEM
CPOKOB JIaBHOCTH YT'OJIOBHOTO TIPECIICIOBAHUS;

— TIOCTAHOBJICHHE O MPEKPAIEHUH YTOJIOBHOTO JIEa B CBS3H CO CMEPTHIO
nojio3peBaemMoro (00BUHsIEMOT0) [25].

JlaHHOE 3asBIICHUE SIBISICTCS BIIOJIHE 3aKOHOMEPHBIM, YYHTHIBAs, BO BCEX
OpPEICTaBICHHBIX aKTax (GUIrypupyeT OOBHHSEMbINH KaK YYaCTHHUK YIOJOBHOI'O
nporecca. B nepBom citydae, 3T0 CBA3aHO € TEM, YTO B paMKaxX 4YaCTHOTO OOBUHEHUS
OTCYTCTBYET OOBUHSIEMBI, KaK YYacTHHMK Mpoliecca, B Jelie H3HAYaJIbHO
(Gurypupyer TOJIBKO MOACYAUMBINA, KOTOPBIM MO CBOEH CYTH BBICTYNAET Kak
OOBUHSEMBI.

OOBUHUTENBHOE 3aKJIFOUCHHE dbopmupyercs o OKOHYaHUH
NpEIBAPUTEIHLHOTO CIEJICTBUSA, B paMKaX KOTOPOTO MOA03PEBAEMOMY MOTJIO OBITh
HE TPEIBSIBICHO OOBHMHEHHE, TMOCEMY OHO (UKCHPYETCS B WTOTOBOM AaKTe
NpeaBapUTEIbLHOrO paccienoBanus. [locTaHOBIEHHE O HANPABICHUH YTOJIOBHOI'O
7ena B CyJ JUIsl IPUMEHEHUsS] MPUHYIUTEIbHOM Mepbl MEIUIIMHCKOTO XapakTepa
TaKXKe SIBISIETCA Pa3HOBUAHOCTBIO HTOTOBOIO pEIICHHS, NPUHUMAEMOro IO
pe3yJsibTaTaM IpeABapUTEIbLHOrO paccieqoBanus. B 3Tom ciiyyae 0OBHHHUTEIBHOE
3aKJIIOueHUuEe He (OPMUPYIOTCSA, JIMIIb I[PHUKIAJIBIBAIOTCS J0Ka3aTeIbCTBA
BUHOBHOCTH JIMIIA, a TaKXKE€ OCHOBaHUS NPUMEHEHUS K HEMY MEpP MEIUIUHCKOIO
xapaktepa [21].

Bo Bcex OCTalbHBIX Cllydasx JHUI0, KOTOPOE TOJICKHUT MPHUBJICUCHUIO B

KayecTBE OOBHHSIEMOI'O HU3BCECTHO, a AOCTATOYHAA COBOKYIIHOCTH A0KAa3aTCIbCTB
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coOpaHa, OJHAKO B BHUIY psjaa TOpPUYMH, O(GOpPMIICHHE TOCTAHOBJICHUS O
NPUBJICUCHUHU JIMIIa B KaueCTBE OOBHMHAEMOrO HellelecooOpa3Ho, a odopmieHue
OOBUHUTEIBHOTO  3aKJIOUCHUS/AKTa/TIOCTAHOBICHUS HEBO3MOXKHO (aMHHCTHS,
UCTE€UYEHUE CPOKA TABHOCTH U IPYTOE).

Kak oTmedaroT ydeHble, «IPHUBJICUCHHE B KadyeCTBE OOBHHIEMOTO B
YT OJIOBHO-TIPOIIECCYATbHOM acIiekTe — OpUIMaIbHOE MPU3HAHWE W YBEIOMIICHUE
IpecieayeMoro Juia O TOM, 4YTO B OTHOLIEHHWM HEro OCYLIECTBIIAETCS
OOBHHHTEIIbHAS JACSATEIBHOCTh, O3HAKOMJICHHE €ro (3aKOHHOTO IMPEACTABUTEINS) C
COZIEp’)KaHNEM MHKPUMHUHUPYEMBIX NPECTYMHBIX JEUCTBUHM, C YTOJIOBHO-IIPABOBOM
KBaJIM(PUKALIMEN COIESTHHOTO, T.€. C OOBUHEHHEM (C YTBEPKJIECHUEM O COBEPLICHUHU
OTPEJICTICHHBIM JIUIIOM JESHUS, 3alpeIIeHHOr0 yroJOBHBIM 3akoHOM (1. 22 4. 1
ct. 5 VIIK P®))» [8, c. 118].

OOBUHEHHUE JTOJKHO OBITH MPEABSABICHO JIMIY HE MO3/JHEE 3 CYTOK CO JHS
BBIHECEHUSI TTOCTAHOBJICHHUSI O TPUBICYECHUU €ro B KayeCTBE OOBUHSIEMOTO B
MPUCYTCTBUHU 3aIIUTHUKA, €CJIM OH YYaCTBYET B YTOJIOBHOM JIEJI€.

CrnenoBarenb M3BEIIAET OOBUHSIEMOTO O JIHE MPEAbSBICHUS OOBHHEHHUS U
OJTHOBPEMEHHO PAa3bSACHSIET €My MPaBO CAMOCTOSITEIbHO MPUIIACUTh 3alIUTHHUKA
aMb0 XoJaraicTBOBaTh 00 OOECIEUEHWM Y4YacTHs 3alllUTHUKA CJEeI0BaTesIeM.
CrnenoBarenb Bpy4aeT OOBUHSIEMOMY M €ro 3alIMTHUKY KOMHUIO MOCTAHOBJICHUS O
MIPUBJICYEHUU JJAHHOTO JIMIIA B Ka4e€CTBE OOBUHSIEMOTO.

B cnydae HesBKM OOBHHSEMOrO WM €ro 3alllUTHUKA B Ha3HAYEHHBIN
CJIeIoBaTENIEM CPOK, a TAKXKE B CiIydae, KOrjaa MEeCTO HaXOXKJIeHHs] OOBUHSIEMOro He
YCTaHOBJICHO, OOBHHEHHE MPEIBSIBISCTCS B ICHb (PAKTUIECKON SIBKH OOBUHIEMOTO
WIH B JICHb €ro MPUBOJA TMPHU YCIOBUHM OOECIICUEHHUS CIICIOBATEIEM YYaCTHs
3alllUTHUKA.

[IpuBneduenne B KayecTBE OOBHUHAEMOrO pealU3yeTcss TOJIBKO B
IPEABAPUTEIBHOM CIIEICTBUM HAa OCHOBaHUU mnojoxeHud cr. 171 YIIK PO. Ilpu
HAJIMYUU JTOCTATOUHBIX JOKA3aTENbCTB, JAIOUIUX OCHOBAHMS IS OOBUHEHHUS JIHIIA
B COBEpIIECHUU TNPECTYIUIEHUS, CJIENO0BATEIb BBIHOCHUT IIOCTAHOBJIEHUE O

IMPUBJICUYCHNUHN JAHHOI'O JIMIIa B KAYCCTBC OOBHHSIEMOTO.
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B moctaHoBieHNN JOKHEI OBITh YKa3aHBbI:
— JlaTa ¥ MECTO COCTaBJICHUS, KEM COCTaBJIECHO MMOCTAaHOBIICHUE;
— ®UO nuua, npuBiIeKaeMoro B KadecTBe OOBHUHSIEMOro, MOJHas AaTa U
MECTO €r0 pOXKJICHHUS;

— OIKCaHUE MPECTYIUICHUS C YKa3aHUEM BPEMEHHU, MECTA €ro COBEPILICHHUS,
a TaKKe MHBIX O0CTOSATENHCTB, MOANEKAITUX JOKA3bIBAHHIO;

— IIYHKT, 4YacTbh, CTaTbs YTOJIOBHOrO Kojekca Poccuiickon Penepauuu,
Mpe1yCMaTPUBAIOILIME OTBETCTBEHHOCTh 33 JAHHOE MPECTYIICHHUE;

— pelieHne O TPUBJICUEHUWH JHUIla B KadecTBe OOBHHSIEMOIo TIO

paccielyeMoMy YyroJOBHOMY JIEIy.

CoOTBETCTBEHHO, CIIEIOBAaTENh NPUHUMAET pEIICHUE O TPUBICUYCHUU B
KayecTBe OOBHHSAEMOrO, TJi€ OMHCHIBAET OCHOBAaHUE JUIsl TPUHSATHE TAKOBOTO
pemieHusl (HaIMYWE JOCTATOYHBIX JIOKA3aTENbCTB), a 3areM oO(opMiseT ero
IOCTAHOBJICHHEM O TMPHUBJICUEHUU B KAauyecTBE OOBUHSEMOroO, /i€ YKa3bIBae€T BCE
00CTOATENBLCTBA JIeNa U JaHHbIE JINIA, IPUBJICKAEMOr0 K OTBETCTBEHHOCTH.

HecMoTpst Ha To, 4TO cTaryc OOBHHSIEMOrO HE 3aBUCUT OT MOpPSIKA €ro
npuobperenust (cr. 47 VIIK P®), daktuuecku paznuuus O4YeBUIHBL B
OOJILIIMHCTBE CIIy4YaeB MpeabsBicHUe O0OBHMHEHMS B mopsake 1. 23 VIIK PO
oOecrieyeHO OOJIBIIMMHU MPOLECCYalbHbIMU TapaHTUSIMH, HANpUMeEp, B YaCTU
peanM3aluy MpaB: Ha MOJIYyYEHUE KOMUM JOKYMEHTA, COJAEpX AIIero OOBUHEHUE
(m. 2 4. 4 ct. 47 YIIK P®); BO3paxaTh NpOTUB OOBHHEHUS; 1aBaTh MOKA3aHUS 10
pEIbIBICHHOMY OOBUHEHUIO JINOO 0TKAa3aThCs OT Jauyu nokazanuii (1. 3 4. 4 ct. 47
VIIK P®).

Br1iBIkeHnE IepBOHAYATILHOTO OOBUHEHHUSI SIBJIIETCS HEHTPAIbHBIM 3TAIIOM
CTa/IuY MPEABAPUTEIHHOIO PACCIEIOBAHUS U UMEET ClIeAYIOlee MpoleccyabHOEe
3HAYCHUE:

Bo-niepBpiX, B yrojioBHOM IIpoliecCE€ MOSIBISETCS OJUH M3 OCHOBHBIX
YYaCTHUKOB YT'OJIOBHOT'O CYIOTPOM3BOACTBA — OOBHHSEMBIH, MO MOBOAY JCSHUS
KOTOpPOTO BEJIETCS YTOJOBHBIM MPOIECC W B OTHOIIEHHH, KOTOPOTO B IOJHOM

00BbeMe MOT'YT ObITh TPUMEHEHBI MEPHI IPOLECCYATBHOI'O IPUHYKICHHS.
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Bo-BTOphIX, ¢ MOMEHTa BBIHECEHHS pacCMaTPUBAEMOIr0 ITOCTAHOBJICHUS
IpeBapUTEIbHOE CIEACTBUE MPUOOPETAET KaYECTBEHHO MHYIO HANpPAaBICHHOCTD,
3aKJIFOYAIONIYIOCS B IPOBEPKE U ONPOBEPIKEHUU BEPCUM CTOPOHBI 3AIUTHI.

B-Tperbux, ¢ 3TOr0 MOMEHTa B IOCTATOYHOW MEpEe pEeaIu3yI0TCsl YrOJIOBHO-
nporeccyaibHbie  (QYHKIMA  OOBWHEHHS W 3alUTHI, TPOTHUBOCTOSTHUE
(MpOTUBOOOPCTBO) KOTOPHIX JOHKHO OBITH TJIABHBIM HaudajoM (IBMKYIIEH CHIION)
MOCTYNAaTEIbHOTO ABUKEHHSI COBPEMEHHOI'O YT'OJIOBHOT'O CYJIOITPOU3BO/ICTBA.

B-deTBepThIX, C 3TOr0 MOMEHTA MPECTYIUICHUE CUUTACTCS PACKPBITHIM [6].

Takum o00pa3om, 3akoHOAATENb MpeIaraeT HECKOJIbKO OCHOBAaHMUW s
CTAaHOBJICHHSI JIMIIa OOBUHSAEMBIM, W 3TO HE TOJIBKO T€ OCHOBAaHHS, KOTOpBIE
npeaycMotpensl B 4. 1 ct. 47 YIIK P®. YkazaHHble B 3TOM CTaTh€ OCHOBAHUS
SIBJISIFOTCS OCHOBHBIMM U O€30IOBOPOYHBIMH, TOTJA KaK OCTaJbHbIE MMEHYIOTCS
TaKOBBIMU C TOIPABKOM, OJHAKO, TEM HE MEHEE, AT JUIy HEOOXOAUMBIN st
y4acTus B JI€JI€ CTATYC.

Tak B ciiyuae mpekpamieHus jAejia 1Mo OJHOMY U3 OCHOBAaHHUM (aMHHUCTHS,
UCTEUYCHHUS] CPOKA JIaBHOCTH), JIMIIO, B OTHOIIEHWH KOTOPOrO OBLIO BBIHECEHO
MIOCTAHOBJIEHWE O TPEeKpalleHuH Jefia, oOpeTaeT CcTaTyc OOBHUHAEMOTO W
COOTBETCTBYIOIIME MpaBa Jid CBOEH 3allMThL. biaromaps 3ToMy BHOCIEICTBUU
OOBHHSIEMbIE UMEIOT BO3MOXKHOCTb OCIIOPUTH MOJIy4Y€HHOE TTOCTAaHOBJICHUE, YTOOBI

ObLIIa JOKa3aHa NX HECBMHOBHOCTHU U BBIHCCCH OHpaBJIaTeHBHBIﬁ IIPHUTOBOP.

2.2 Oco0eHHOCTH TOJIyYeHHEe MPOoLecCcyajabHOr0 CTaTyca 00BHHSIEMOI0O
MOCPEeICTBOM BbIHECEHHS] B OTHOIICHHUM JHMIA OOBHHUTEJIbHOIO

AKTA/MMOCTAHOBJICHUSA

B pamkax mo3HaHus NpUBIICUEHHUE B KA4ECTBE OOBUHSEMOIO0 HEBO3MOJXKHO,
YTO OOYCJIOBJIEHO, IO HAlIEeMy MHEHHIO, KOPOTKMM CPOKOM MpPEIBapUTEIHLHOTO
pacciienoBaHusl e, NOMJIEKAIMX JO03HaHWIO. B pesynprare pacciienoBaHus
BBISIBJISIETCS  MOTEHIMAIBHO BUHOBHOE JIMIIO, COOMPAETCs COBOKYITHOCTD

JOKa3aTCJIbCTB BUHOBHOCTH, HO B CBA3HU C O0COOEHHOCTSAMU IMPOU3BOACTBA IO TAKOMY
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polly Jen, Kak mpaBuwio Oosiee NpOCThIX, OOBUHEHHE O(OpMIISIETCS JUIIb B
UTOTOBOM JIOKYMEHTE MTPEABAPUTEIBHOTO PACCIIEIOBAHUS.

Jlo3HaHUE U COKpaIIeHHOE JO3HAHWE MPOU3BOAMUTCS IO JieJiaM, KOTOpPbIE HE
TpeOyroT Oojee NIUTENbHOr0 MOJHOTO MPEABAPUTENBHOrO cieacTBUs. CoCTaBbl
IIPECTYIUIEHUH, 110 KOTOPBIM MPOBOJAUTCS JO3HAHME, ITPEACTABIEHHI B 4. 3 cT. 150
VIIK P®:

— c1. 112 YK P®. VMmbluieHHOE TPUYMHEHUE CPEAHEH TSIKECTH Bpeaa

3/10pOBBIO;

— cT. 115 YK P®. YMbIUIEeHHOE NPUYUHEHHE JIETKOTO BPEa 3I0POBBIO;

— c1. 171.4 YK P®. He3akoHHas po3HUYHas MOpojaxa ajJKOrOJbHOU U

CIIUPTOCOAEPIKAIIEH MUIIEBON MPOIYKIINU U IPYTHE.

Jlosnanue mpousBoguTcs B TedueHue 30 CyTOK co JHS BO30OYXKICHHS
yrosioBHoro jena. I[lpy HEOOXOAMMOCTH ATOT CPOK MOXKET OBITh MPOJJICH
npokypopoM 10 30 cyrok. B HeoOXOAMMBIX clydasx, B TOM YHCIIE CBS3aHHBIX C
IPOU3BOJICTBOM CYAEOHOW SKCHEPTU3bl, CPOK JO3HAHUS MOXKET OBbITh IMPOJJIeH
IPOKypOpaMu paiioHa, ropojia, MPUPABHEHHBIM K HUM BOCHHBIM MPOKYPOPOM U UX
3aMeCTUTENIIMH 10 6 MecsleB. B HCKIIOUMTENBHBIX CIy4yasiX, CBSI3aHHBIX C
UCIIOJIHEHHEM 3aIIpoca O MPaBOBOM MOMOIIMU CPOK JO3HAHUS MOXKET OBITh MPOJJIEH
npoKypopoM cyOobekTa Poccuiickoil ®enepanii ¥ OPUPABHEHHBIM K HEMY
BOCHHBIM TPOKYpOpoM Jio 12 mecsiies [22, c. 34].

CooTBeTCTBEHHO, 00U CPOK MPOU3BOACTBA JT03HAHUS MOYKET COCTaBJIAThH
He Oosee 12 mecsieB B COBOKYNHOCTH. HecMoTpsi Ha yka3aHue B 3aKOHE TOYHBIX
CPOKOB, MCTOJIKOBaTh UX CII0KHO. YUEHbIE CIOPAT OTHOCUTEIBHO KOPPEKTHOCTH
dbopmupoBanusa mnoioxkeHud crt. 223 VIIK P®. B wyactHOCTH, 4. 2 3BYYHT
clenyomuM 00pa3oM: «JI03HaHUE Mpou3BOAUTCA B TedueHue 30 CyTOK cO JHS
BO30YXJIeHUsI yrojoBHOro jnena. Ilpu HEOOXOAMMOCTH 3TOT CPOK MOXKET OBbITh
npomieH nOpokypopoM 10 30 cyrok». COOTBETCTBEHHO, MPEANOJIAraeTCA
yBEIMYEHHE Cpoka 10 60 CyToKk B COBOKYHNHOCTH, 4YTO IOATBEPKIAAETCS
IIPaBOIIPUMEHMUTENIBHON MNMPAaKTUKOW. OIHAKO TOraa BO3HUKAET BONPOC KaK

TPaKTOBaTh yKa3aHUs O MpoayieHuu 10 6 u 12 MecsaneB. B 3Tom cityyae npuHATo
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HCTOJIKOBBIBATH, YTO B 6 M 12 MecsueB BKIOUarOTCs nepBuyHbie 60 JHEH, 4To
BHOCHUT Pa3HOUTEHHMSI B IOHUMAHUE 3aKOHA.

[TosToMy MBI TpejyiaraéM BHECTU W3MEHEHHUS, MENAloIINe HCUUCICHUE
CPOKOB B YI'OJIOBHOM CYAONPOMU3BOACTBE 0Oo0Jiee MPO3payHbiM, B YAaCTHOCTHU
U3MEHUTH (POPMYITUPOBKY «CPOK MOXKET OBITH MPOJIEH... 0 30 CYyTOK» Ha «CpPOK
MOKET OBITh MPOAJIEH 10 60 CYyTOK».

B  wmemoMmM, @OpouM3BOACTBO B paMKax  JIO3HAHUS  aHAJOTHMYHO
IpeIBApUTEIBLHOMY CIIEACTBHUIO B YaCTU MTPOBOJUMBIX MPOIEAYD, OJHAKO UMEIOTCS
1 OCOOCHHOCTH:

— Oosee KpaTKuil CpoK;

— HEBO3MOXXHOCTb MPUBJICYCHHS B KaUE€CTBE OOBUHSIEMOTO;

— BO3MOYKHOCTb IIPOBENEHUS pAZla CIEICTBEHHBIX JEHCTBUS M MHULMALUN

MIPOLIECCOB TOJIBKO C COrJIacus MPOKYpOpa U IpyTHE.

[lo okOHYaHMM JO3HAHUS JIO3HABATENb COCTABIIIET OOBUHUTEIIbHBIA aKT, B
KOTOPOM YKa3bIBAIOTCS:

— J1aTa ¥ MECTO €ro COCTaBJICHUS, JOJKHOCTh, (haMIJIUsI, MHUITUAJIBI JIULIA,

€ro COCTaBUBIIIETO;

— JIaHHBIE O JIUIIE, IPUBJIEKAEMOM K YTOJIOBHOU OTBETCTBEHHOCTH;

— J1aHHbIE 00 00CTOSTENbCTBAX MPECTYIUICHHUS;

— ¢dopmMyIUpoBKa OOBUHEHHUSI;

— TMepeyeHb JI0Ka3aTeNbCTB, TMOATBEPXKIAIOMIUX OOBHHEHHUE, M KpPaTKOE
U3JIOKEHHE HUX COJACp)KaHUS, a TaKKe IMepeuyeHb J0Ka3aTelbCTB, Ha
KOTOPBIE CCBUIAETCSI CTOPOHA 3alllUThl, W KPaTKOE W3JIOKEHHUE UX
COJICpIKaHUS;

— 00CTOATENbCTBA, CMATYAIOUIUE U OTATYAIONINE HAKA3aHUE;

— JIaHHBIE O MOTEPIIEBILIEM, XapaKTepe U pa3Mepe NPUUNHEHHOTO eMY Bpe/la;

— CIMCOK JIMII, TOJIJIeKAIINUX BbI30BY B CY/I.

Tonbko mociie OKOHYaHUS JTO3HAHUS U YTBEPXKJICHUSI OOBUHUTEIBLHOIO aKTa
nojo3peBaeMblii  oOperaer crtatyc 0O0BuUHsemMoro. OOBUHUTENBbHBIA  aKT,

COCTaBJICHHBIM A03HAaBaTCJICM, YTBCPIKAACTCA HAYAJIbHUKOM OpraHa JO3HaHMHA.
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Marepuasnbl yrojoBHOI'O Jejla BMECTE ¢ OOBUHUTEIBLHBIM aKTOM HaIpaBJISIOTCS
npokypopy. OOBUHSIEMBIH, €ro 3alUTHUK JOJIKHBI OBITh O3HAKOMJICHBI C
OOBUHUTEIBHBIM aKTOM U MaTe€pUajiaMy YTOJIOBHOTIO JeJia, O YeM JENIaeTCsl OTMETKA
B IMPOTOKOJIE O3HAKOMJICHHS C MaTepraJaMy YroJIOBHOIO Jiefa.

Jlo3HaHUME B COKpAIIEHHON (hopMe MPOU3BOIUTCS HA OCHOBAHUH X0/IaTaliCTBa
MO/I03PEBAEMOI0 O TPOU3BOJICTBE MO YTOJIOBHOMY 1€y JO3HAHUS B COKPAIICHHOMN
dbopMe U Tpu HATUYUU OTHOBPEMEHHO CIIETYIONIUX YCIOBHIA:

— YTrOJIOBHOE JeJ0 BO30YXJEHO B OTHOIIEHHMH KOHKPETHOTO JIMIa TI0
MIPU3HAKAM OJHOT'O WMJIM HECKOJIbKUX MPECTYIUIEHUH, YKa3aHHbIX II. 1, 4. 3
ct. 150 VIIK P® (zmena, mo KOTOPHIM BO3MOXKHO IPOU3BOACTBO
MpEeIBapUTEIHLHOTO pacciieoBaHus B (popme 103HaHMS);

— TI0JI03pEBAEMBbIi IPU3HAET CBOIO BUHY, XapaKTEP U pazMep NPUUUHEHHOTO
MPECTYIUIEHUEM Bpela, a TAKXKE HE OCMApUBAET NPABOBYIO OLEHKY
JIesTHUSI, TIPUBEJICHHYIO B TTOCTAHOBJICHUM O BO30YXKJIEHUM YTOJIOBHOTO
nena;

— OTCYTCTBYIOT  MpPEeAyCMOTpEeHHble  cTtatbe  226.2  VIIK PO
OOCTOSITENIbCTBA,  HUCKIIIOYAIOUIME  MPOU3BOJCTBO  JO3HAHUS B
cokpamieHHOM  ¢opme  (HECOBEPIIEHHOJIETHUH  MOJ03PEBAEMBbI,
OCHOBaHUA JJIsi MPOU3BOACTBA O MPUMEHEHUU MPUHYAUTEIBHBIX MeEp
MEIUIIMHCKOTO xapakrepa, 0COOBII HOPSIIOK YTOJIOBHOTO
CyIIONIPOM3BOJICTBA,  BO3PAKEHHE  IMOTEPHEBLIECTO, HEOOXOAUMOCTh
MEPEBOUNKA).

[Ipu 5TOM, YHaCTHUKHU YTrOJIOBHOTO CYIOIPOU3BOICTBA IO YTOJIOBHOMY JEIY,
JI03HAHUE 110 KOTOPOMY ITPOU3BOAMUTCS B COKpaIIeHHOW (hopMe, UMEIOT Te K€ MpaBa
U 00513aHHOCTH, YTO M YYACTHUKHU YTOJIOBHOT'O CYJONPOU3BOJICTBA MO YTOJIOBHOMY
Jieny, T03HaHUE 0 KOTOPOMY ITPOU3BOJIUTCS B O0IIIEM MOPSIJIKE

Jlo3HaHue B COKpalieHHON (opMe JOKHO OBITh OKOHUYEHO B CpPOK, HE
MPEBBIMIAKOINAN 15 CYTOK CO JHS BBIHECEHHSI NOCTAHOBIIEHUS O IPOU3BOJICTBE
JIO3HAHMS B COKpalleHHOW (popMe (¢ BOZMOXKHOCTBIO mpojuieHus 10 20 cyrok). B

ClIydac, CCJIM IIPOBCCTU HCO6XOI[I/IMBIG CIICOCTBCHHBIC I[GﬁCTBPI?[ B COKpaIlIeHHHﬁ
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CPOK OKa3bIBaeTCsi OOBbEKTHMBHO HEBO3MOXXHO, TO PACCMOTpPEHHE Jelia B paMKax
COKPAIIIEHHOTO JJO3HAHMSI MPEKPAIIAETCs U MPOJO0HKAETCS MPOU3BOJCTBO B OOIIEM
nopsiake. B TakoM citydae Cpok JO3HAHUS B COKpAIIEHHON (hOopMe 3aCUUTHIBACTCS B
OOIIMIi CPOK MPEABAPUTEIBHOTO PACCIETOBAHUSI.

[Ipu3HaB, 4TO HEOOXOAMMBIE CJICICTBEHHBIC ICHCTBHYSI TPOU3BEICHBI U 00HEM
CcOOpaHHBIX JI0KA3aTENbCTB JOCTATOYEH JIsl 00OCHOBAHHOTO BHIBOJIA O COBEPIICHUHT
NPECTYIUICHUSI  T0JI03pEBAEMbIM, JIO3HABATENIb COCTaBISIET OOBHHHUTEIHLHOE
MIOCTaHOBJICHHE, KOTOPOE TI0 CBOEMY COACPKAHHUIO aHAIOTUIHO OOBHHHUTEIHHOMY
aKTy JIO3HAHU B 00IIIEM TOPsIIKE.

OOBMHHTEIHPHOE TIOCTAHOBIIGHWE  TOAMHKCHIBACTCS  JO3HABaTelieM |
YTBEP)KIACTCS HAYIBHUKOM opraHa Jo3HaHus. OOBUHHTEILHOE TTOCTAHOBJICHUE
JIOJKHO OBITH COCTaBIIEHO HE To3/1Hee 10 CyTOK cO JTHSI BRBIHECEHHUS TOCTaHOBJICHUS
O TIPOM3BOJICTBE JIO3HAHUS B COKpAIICHHON opMe.

Taxum oO6pazom, uTsi yCKOpEHUS TPOU3BOJICTBA TI0 JejiaM 00jiee TPOCTHIM U
Mo JieiaM, 10 KOTOPBIM €CTh COrjlacue OOBHUHAEMOTO C OOBHHEHHEM
OCYIIECTBIISIETCSl JIO3HAHKWE B 00IIeM Topsake JuOOo B cOKpaiieHHOM. B oGomux
CiIy4yasix OOBWHEHHE MPENBABISIETCS TOJIBKO IO OKOHYAHUU PACCIEOBAHUS C
NPUHATHEM OOBHHHUTEIHLHOTO aKTa WM 3aKITFOUSHHS, B pAMKaX jK€ CaMOT0 JO3HAHUS
BO3MOYKHO TOJBKO MpPEIbSBICHUE YBEIOMIICHHS O IMOJO3pEHUH. B 1enoMm ke,
OOBHHSEMBIM TIOCIIC TPOBEACHUS JIO3HAHUS © OOBHHICMBIA B paMKax
NIPEIBAPUTEIBLHOTO  CJICACTBUS 00JagalOT OJMHAKOBBIM OOBEMOM TIpaB |

00513aHHOCTEMN.
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I'maa 3 IlpoueccyanbHblil CTATYC 0OBHHAEMOIO B JeJaX MYyO0JIUYHOIO,

‘laCTHO-HyﬁJII/I‘IHOFO M YaCTHOI0 0OBUHEHMUS]

3.1 IIpoumeccyajibHbI C€TaTyCc OOBHHAEMOr0 B JeJax MyOJMYHOIO

O0OBUHEHUSA

«[IpormeccyanbHbIil CTaTyC y4aCTHUKA YrOJIOBHOTO Ipoiecca GOpMHUPYETCs
3aKOHOJATENIEM HCXOld U3 HeobxoaumocTu oOecrneduTh AIPGHEKTUBHYIO
peanuzaiuio ero npoieccyaibHor GyHkuun» [17, c¢. 70]. OcHoBaHUS HaJEICHUS
JUIla  CTaTyCOM OOBHUHSAEMOI'O0 3aBUCAT OT (OpPMBI  MPEABAPUTEIHHOIO
paccrienoBanusa. B Tom ciydae, koraa paccienoBaHHE OCYIIECTBIsIETCS B (opme
NPEIBAPUTEIHLHOTO CIEACTBUS OOBUHSEMBIN TOSBISIETCS C MOMEHTA BBIHCCCHHSI
CJIEZIOBATEIIEM COOTBETCTBYIOIIETO MOCTAHOBIEHUS, IPU MPOU3BOJICTBE JO3HAHMS
TpeOyeTcs BBIHECEHHSI OOBUHUTENBHOTO aKTa.

Panee Hamm yxe OBUIM PacCMOTPEHBI OCHOBHBIC DJIEMEHTHI TPABOBOTO
cTaTtyca OOBHHSIEMOro (ero mpaBa W OOSI3aHHOCTH), a TaK)Ke€ OCOOCHHOCTH €ro
NpUOOpETeHUsI B TOPAJKE MMYyOJWYHOTO W YaCTHO-TyOJUYHOrO OOBHHEHUS.
[ToaToMy B JaHHOH TIJaBe€ Mbl PAacCCMOTPUM OTJIEIbHBIE 3JIEMEHTHI MPABOBOIO
cTaTyca OOBHMHAEMOI0, peajau3alus KOTOPBIX XapaKTepu3yeTcss MpoOJeMHBIMU
aCTieKTaMH Ha MTPaKTHKE.

B xoxe aHanmza cyaeOHOHM MpakTUKU MBI OOHAPYXHWIIHM, YTO B OTAETHHBIX
Cllydasix CyIbl TpU H30paHUU MEpBl MPECEUeHUs] MOTYT MPEIPEHIUTh BOMPOC O
BUHOBHOCTH JIMIIA, YTO HApymiaeT MpaBa OOBHHSIEMOTO0, B TOM YHCJIE MPSIMO
IPOTUBOPEYNT NPE3yMIMIIUN HEBHHOBHOCTU. Tak, CylOM MEepBOW WMHCTAHIMH TIPHU
pelIeHn: BOMNpoca O 3aKIYCHHH OOBHHIEMOrO TMOJA CTpaxy Obl caenaH
CJIEIYIONTUH BBIBOJI: «MaTE€PUANIBl COJEPIKAT JOCTATOUYHBIE JAHHBIE, TO3BOJISIONINE
yOeIUThCS B UMEBILIEM MECTO COOBITHH MPECTYIUICHUS U O MPUYACTHOCTH K HEMY
ooBuHsieMoi» [9]. To ecTh, CyI ellle 10 OKOHYaHUS MPEABAPUTEIHHOTO CIIEICTBHS
IpeIpelniuyi BOIPoC O MPUYACTHOCTU OOBHHSIEMOM, YTO MpoTUBOpeduT 1. 1 4. 1

ct. 73, m. 1 4. 1 ct. 299, u. 3 cr. 306 VIIK P®, nockonbKy 3TO MOTKHO OBITH
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OTPaXEHO TOJIBKO B IPUTOBOpE cyaa. Takum oOpa3oM, MbI JieJlaéM BBIBOJI, UTO MIPU
n30paHUM MEpbI TpPEceUeHus CyJ HE MOXET MpelpeniaTh BOIMPOC O BUHOBHOCTHU
OOBHHSIEMOT 0.

Xotra B crarbe 47 YTOJIOBHO-NPOILIECCYATIBHOIO KOJIEKCAa ATO MPSIMO HE
yKa3aHO, OOBHHSAEMBIN 00J1a/laeT MpaBOM Ha PAaCCMOTPEHHUE €ro Jieja B TOM CY/E U
TEM Cy/bEH, K MOACYTHOCTH KOTOPBIX OHO OTHECEHO 3aK0HOM [16, c. 20]. IIpu 3ToM
IPABONPUMEHUTEN HE BCET/Ia COONIOAAIOT yKa3aHHOE MpaBo. Tak, B OTHOIIEHHUH
J1. 6b110 BO30OYXJIEHO yrojoBHoe jaeno. O6BuHsemblid Haxoawics B CHU30-1 mo
CraBpononabCcKoMy Kpar, KOTOPOE PpACHOJI0KEHO Ha TEPPUTOPHUH, MOICYIHOMN
JlenuHckomy paiiloHHOMY cyny. [Ipu 3TOM X01aTaiiCTBO O MPOMJICHUH CPOKA MEPBI
npecedeHuss ObLJIO HAMpaBICHO HAYAJbHUKOM  CIIEJICTBEHHOTO OTJela U
paccmoTpeHo [IpoMBINUIEHHBIM pallOHHBIM CyJIOM. B Xomae paccMoTpeHwus
X0JlaTaiiCcTBa Cy/l MPUHSI PEILIEHHE O €T0 YI0BIeTBOpEHUU. JlaHHBIN QakT gaBisieTcs
CYILIECTBEHHBIM HapyIIEHUEM 3aKOHOJJATEIhCTBA 00 YTOJOBHOM CYJIONPOU3BOJICTBE
u npaB obOBuHsiemoro [11]. CoOTBETCTBEHHO, MBI MOXEM CJEllaTh BBIBOJ, YTO
IPABOBOM CTaTyC OOBHHSIEMOTO HE OrPAHUYMBACTCS TOJOXKEHUSMU CTaTbu 47
VYronoBHO-TIponieccyanbHOro kojekca. [IpuueM oTCyTCTBHME MOPSIMOTO yKazaHUs
TOTO WJIM UHOTO MpaBa B cTaTbe 47 YTOJIOBHO-MIPOLECCYATbHOIO KOJEKCA HE MOKET
CUMTATHCSI OCHOBAHUEM [IJIs1 HAPYILLIEHUS TAKOT O IIpaBa.

Kak yxxe ObLJI0 OTMEUYEeHO paHee, OOBUHSEMBI MMEET MPaBO IMOJIb30BAThCS
MOMOIIIBIO 3alMTHUKA HAa BCEX 3Tarax yroJoBHOTO Mpoliecca He3aBUCUMO OT BUJA
YTOJIOBHOTO TpecieaoBanusa. [locKonbKy 3TO mMpaBo, OOBUHSEMBIH HMEET
BO3MOKHOCTh OTKa3aTbCsl OT y4acTHs 3alllUTHUKAa B YTOJIOBHOM Ipolecce (3a
UCKJIIOYEHUEM OTHEIbHBIX ciy4yaeB). Pa3bscHAs naHHbIl Bompoc, Ilmenym
BepxoBnoro Cyna oOpaillaeT BHHMMaHUE Ha CIEIYIOIIHE 0O0cCTosITenhcTBa. Bo-
NEPBBIX, 3asBIEHUE 00 OTKa3e OT 3allUTHUKA JIOJDKHO BBIPAXATHCS SBHO
HEJBYCMBICIEHHO. TO €CcTh, Cyll HE MOXKET MPEANOJaraTb Win JOTabIBAThCS, YTO
OOBHMHSIEMBIM XOUeT OTKa3aThCsl OT 3alllUTHUKA. [l yTBEp>KIEHUS HaHHOTO
pELIeHUs CY/Ibsl OJKEH ObITh YBEPEH, YTO TAKOE PEIICHHE SBISETCS OCO3ZHAHHBIM

U OOBHHSEMBIA ITOHUMAET IIOCJIIEACTBHUA OTKa3a OT 3allduTHHUKA. 3asiBIIcHUE
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00BHHSIEMOr0 00 OTKa3e OT 3alUTHUKA BBUIY OTCYTCTBHSI CPEJICTB Ha OILJIATy YCIYT
agBokata JUOO HESBKM B CyAecOHOE 3acefaHue TMPUIJIANIEHHOTO UM WU
HA3HAYEHHOT0 €My aJIBOKaTa, a Takke 00 OTKa3e OT yCIYr KOHKPETHOIrO aJBOKaTa
HE MOKET PACIICHUBATHCS KaK OTKA3 OT MOMOIIHM 3aiuTHUKa [24]. Takoe BHUMaHue
JTAHHOMY BOTIPOCY YAENSIETCS M0 MPUYMHE TOTr0, 4TO OOBHWHIEMBIN, COBepIIas
3asBJICHHME OO0 OTKa3e OT 3alllUTHHUKA, MO CYTH, OTKa3bIBAE€TCS OT CBOETO
KOHCTUTYIIMOHHOT'O TIpaBa Ha KBAIM(PHUIIMPOBAHHYIO IOPUINYECKYIO TToMoIlb. Ecin
K€ B JIaJIbHEHIIIEM BBISICHUTCS, YTO OOBUHSIEMBII HE 0CO3HABAJ MOCJIEACTBUI CBOUX
JEHUCTBUM WM cliejall 3asiBJIEHUE TIO/1 IABJIEHUEM, TO IIPUTOBOP CyJa B OTHOIIEHUU
JTAHHOTO OOBHUHSEMOI'0 MOXET ObITh OTMEHEH U MEPECMOTPEH.

OpgHoli M3  OCHOBHBIX  OOSI3aHHOCTEM  MOJI03PEBAEMOro  SIBJISIETCS
HEOOXOAUMOCTh COOJI0/IaTh OrpaHUYEHHUs, BO3JaracMbleé MepaMH IPECCUCHUSI.
OTnenbHO CTOUT OOpaTUTh BHUMAHHE, YTO Ha TPAKTHUKE 3a4acTyH) BO3HHUKAET
CUTYyaIusi, KOrjia OOBUHSIEMOMY MPOJIACTCS Ta WU WHAS Mepa IPECEUCHUS BBUY
TOTO, YTO C HUM HE YCTIENIA MPOBECTH HEOOXOIUMBIE CIICICTBECHHBIC NEeHCTBUS. B
OTJICTIBHBIX CIIyYasiX 3TO CBSI3aHO C 3arpy’KEHHOCTBIO JIMIIA, OCYIIECTBIISIFOIIETO
IpeBapUTEIbHOE CIIEACTBUE, a TaKKe 4Ype3MepHbIM OroppokpatuzmoM. Cyny
HEOOXO/IMMO M3Yy4aTh MPUYUHBI, JIEXKAIIHME B OCHOBE XOJIaTaliCTBA O MPOJICHUU
CpOKa Mephl mnpecedeHus. AHAJIOTHYHYIO TMO3MIIMI0 Mbl MOXEM BCTPETUTh U B
Martepuasax cyneOHoN MmpakTUKU. Tak, U3ydeHue MPOTOKoJIa Cy1eOHOr0 3ace1aHus
yKa3bpIBaJ0 Ha TO, YTO CYJ HE PaccMOTpell, Korja ¢ OOBUHSEMBIM MPOBOIUIUCH
CIIE/ICTBEHHBIC ICHUCTBUS, IJI KAKUX JPYTHMX KOHKPETHBIX CIAEACTBEHHBIX JCHCTBUI
CIIeIOBaTeNh XOMATAMCTBOBAI O TPOJJICHUU CPOKa COIEpNKAHUS TOJ CTpaken
oOBuHsiemoro. IlomoOHoe pemieHue cya OOMKEH NPUHUMATh, PYKOBOJICTBYSICh
00BEMOM CIIEICTBEHHBIX JEUCTBHM, a TaKKe Pa3yMHOCTBIO U JOCTATOYHOCTHIO
HaKJIaJIbIBAEMOT0 Ha OOBHHSIEMOTO CpOKa Mephl npeceucHust [ 12].

Mo>kHO Takke 100aBUTh, UTO IPU U30PAHUU MEPBI TPECEUCHUS B OTHOIICHUH
OOBHMHSIEMOTO, CYAbl MOTYT NPHUHHMATh OT COTPYAHHKOB MPABOOXPAHUTEIbHBIX
OpraHoB CBeJIcHUSI 0€3 MPOBEPKU B XOJE CyAeOHOro 3acenaHus. Takod MOAXo

SBJISIETCSI HEBEPHBIM M MPOTUBOPEYUT HOPMAaM 3aKOHOAATENHCTBA 00 yTrOJIOBHOM
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Cylonpou3BojcTBe. B Xxome  NpOXOXIEHUST  NPAKTUKU  HaMU  ObLIU
pOaHAIU3UPOBAHbl MaTepUalbl CyJeOHON MPAKTUKU, B KOTOPBIX ObUI 3aTPOHYT
JaHHBIA Bonpoc. Tak, npyu 30paHuK MEPHI MPECEUEHUS B OTHOLIEHUU OOBUHSAEMOIO
I{. cyn cocnaiica Ha He MOATBEPKACHHBIMA JOKA3aTE€IbCTBAMH PAIOPT CTAPLIETO
onepynoinHomoueHHoro K. B Hem copepxamnch cBeneHuss o0 TOoMm, uTto L.
IUIAHUPYETCSI CKPBITBCA OT OPraHOB IPENBAPUTEIBHOIO CIEACTBUS, MOCKOJIBKY
OI1acAETCsl 3AKIIOYEHUS MO/ CTPAXY, & TAKKE B TAJTBHEHUIIEM ITONBITAETCS OKa3aTh
JIABJICHUE HA CBUJIETENCH C IENbI0 UCKIIOYEHUS M300JIMYAIONIUX €ro MOKa3aHuu
[10]. B momoGHBIX ciy4asix OTCYTCTBHE€ OOOCHOBAHHBIX M IMOATBEPKIECHHBIX
JIOBOJIOB MPSAMO HapylIaeT MpaBa OOBUHSIEMOrO W CBHUIETEIBCTBYET 00 YKIIOHE
YrOJIOBHOI'O MpoIiecca B CTOPOHY OOBUHEHUSI.

Ucxons w3 monoxenuit ct. 47 VIIK PO, B nepBom ciydae OOBUHEHHUE
OPEeIbSABIACTCS IMOAO3PEBAEMOMY B paMKax MpPEIBAPUTENBHOIO CIEACTBHUSA, BO
BTOPOM — CTaHJAPTHOIO JIO3HAHHUS, B TPETHEM — COKPAILIEHHOI'O JI03HAaHUS, TO €CTh
mo JeilamM  NyOJIWYHOr0/4acTHO-TyOJIWYHOTO  OOBHHEHHS IO  KOTOPBIM
IPETYCMOTPEHO IIPENBApUTEIBHOE pacciiefoBaHue. Torga Kak B paMKax Jell

YaCTHOI'0 OOBHHEHMS YKa3aHHA Ha OOBHHSIEMOI'O OTCYTCTBYIOT.

3.2 IIpoueccyaibHbIN CTATYC OOBHHSIEMOI'0 B J1€J1aX YACTHOI0 U YACTHO-

ny0JUYHOr0 0OBUHEHUA

VYTronoBHO-TIpolecCyaabHOE 3aKOHOJATENBCTBO npeaycMaTpUBaeT
OTHENBbHYI0 KaTEeropuio0 MPECTYIUICHUH, KOTOpble HMEIOT OCOOBIM MOPSI0K
MPUBJICYEHHUS K YTOJIOBHOW OTBETCTBEHHOCTH. YTOJIOBHBIE JI€JIa O MPECTYIUIEHUSIX
YaCTHOTO M YaCTHO-ITyOJWYHOTO OOBHHEHHS BO30YXKTAIOTCS HE HMHAYE KaK IO
3asiBJICHUIO TOTEPIEBUIETO WK €r0 3aKOHHOTO MPEICTaBUTEIS:

— B OTHOILIEHUHU KOHKPETHOrO Jiuia - B nopsiake ct. 318 YIIK PO;

— B OTHOIIECHHMM JMIA, yKa3zaHHOro B crathe 447 YIIK PO, - B mopsake,

yctaHoBIeHHOM cT.448 VIIK PO.
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Jlena 4acTHOTO OOBWHEHHS, BO30YXKIAIOTCA HE WHAYE KaK IO 3asBICHUIO
MOTEPIIEBIIETO, €r0 3aKOHHOTO TIPEICTABUTENS, 3a HWCKIIOYCHHEM CIIydacs,
NPETYCMOTPEHHBIX YacThIO YETBEPTOM HACTOAIIEH CTaThW, W  IIOJICKAT
NPEKPAIICHHI0 B CBS3M C TMPUMUPEHUEM IMIOTEPIIEBIIETO C OOBUHSEMBIM.
[Ipumupenue mgomyckaeTcs 10 yaaleHUs CyJa B COBEHIATEIbHYIO KOMHATY JIJIS
MIOCTAHOBJICHUS TMPUTOBOPA, & B CyJEe aNeUIAIIMOHHON WHCTAHIIMU - JI0 yJaJeHUs
Cylla amneuISIIIMOHHOW WMHCTAHIIMM B COBEMIATENbHYIO KOMHATY JJIsl BBIHECEHUS
peutenus no aeny. K genam takoro poga oTHOCSTCS 3 cocTaBa:

— 4. 1cr. 115 YK P®. YMbIIEHHOE NPUYMHEHHE JIETKOT O BpeAa 3710pPOBbIO;

— cr. 116.1 YK P®. Hanecenne mn000€B NHUIIOM, TMOJBEPTHYTHIM

aJIMUHUCTPAaTUBHOMY HaKa3aHUIO;

— 4. 1 cr. 128.1. Kiiesera [26].

Jlena yacTHOro OOBUHEHMS BO30YKJAI0TCSI B OTHOIICHUH KOHKPETHOTO JIUIIA
yTeM MOJJa4y MOTEPIIEBIIUM WU €r0 3aKOHHBIM MPEICTABUTEIIEM 3asIBJICHUS B CY/I.
3asBiICHUE TOJIa€TCA B CyJA C KOMUSAMH TIO0 YMCJIY JIMIl, B OTHOIIEHUH KOTOPBIX
BO30Y’KIae€TCs YTOJIOBHOE JEII0 YaCTHOTO 0OBHHEHMS. C MOMEHTA MPUHSATHS CYIOM
3asBJICHUS K CBOEMY IPOW3BOJICTBY, O Y€M BBIHOCHTCS ITOCTAHOBJICHHE, JTUIIO0, €TO
MOJIaBIIIEE, SIBIISCTCS YaCTHBIM OOBUHUTEIIEM.

Ecnu 3asBneHme mojgaHO B OTHOIIEHWW JIMIA, JaHHBIE O KOTOPOM
MOTEpIICBIIEMY HE W3BECTHBI, TO MHPOBOM CyIbsl OTKa3blBa€T B MPHUHSATUU
3asBJICHUS K CBOEMY TMPOW3BOJCTBY M HANpAaBISIET YKa3aHHOE 3asBIICHUE
PYKOBOJIUTENIO CJIEACTBEHHOTO OpPTraHa WM HAaudaJbHUKY OpraHa JO3HAHWS s
pelIeHusi Bonpoca O BO30YXKIEHUU YrOJIOBHOIO Ji€a, O YeM YBEIOMJISIET JIMIIO,
nojagiiee 3assienue [41, c.112].

Byayun w3BecTHBIM, JHIIO, MPHUBJIEKAEMOE K i€y, HE MOJy4daeT cTaTyca
MOJI03pEBAEMOr0 W OOBHHSEMOTO B BHUAY OTCYTCTBHS TPEIBAPUTEIHHOTO
CIenCcTBHsI, OO OHO BIIEPBBIC TOSBISETCS B CyAcOHOM 3acemanmu. [Ipm sTOM
OOBHHSIEMOE JUII0 B JAaHHOM CJlydae HOCUT Ha3BaHHWE <JIUI0, B OTHOIICHHUH
KOTOpPOTO TOAAHO 3asBIICHHWE». BO3HHMKAET BOMPOC OTHOCUTEIHHO TOTO, KaKOM

HpaBOBOﬁ CTaTyC UMCCT NAHHOC JIMIO U KaKUMU IIpaBaMU U 00513aHHOCTSIMH OHO
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pacnosiaraer. Ha nannsiil Bonpoc otyactu aaet orBer 4. 3 cT. 319 VIIK PO, rae
BBIIIICYKA3aHHOE JIMII0 MMEHYETCA TMOACYAUMBIM, OO0JaJalollnuM IpaBaMH,
npeaycmorpenabiMu cT. 47 YIIK PO, torma xak o0 OOA3aHHOCTAX HUYEro HE
CKa3aHo.

OnHako HEKOTOphIE YYEHBbIE HE COTJIACHBI C A3THUM, O HX MHEHHUIO,
OOBHUHSIEMBIN TaK)K€ BO3HUKAET MPH MPOU3BOJCTBE MO YTOJIOBHOMY A€y YaCTHOTO
obBuHeHust y wMupoBoro cyapu. Ilo muenmro HO.B. CsupumoBoii, «craryc
OOBHMHSIEMOT0 JIMIIO, B OTHOIIEHUU KOTOPOr'O TMOJAHO 3asBJICHHE YaCTHBIM
OOBHHHTENIEM, MPUOOpPETaeT C€ MOMEHTa MPUHECEHUS TMOCIEIHUM TaKOTrO
3asIBJICHUSI».

OTO MOXHO CYECTh JIOTUYHBIM, €CJIM HMCXOAUTh M3 TOr0, 4YTO IMOJa4eil
3asBJICHUS] TIOTEPHEBIINNA WHULIUUPYET OOBUHEHHE B OTHOILIEHUM KOHKPETHOTO
muna. OpgHako TmoAady 3asBJICHUSI HENb3S CUECTh IOPUAMYECKUM (PakToMm,
MOPOXKAAIOIINM  YTOJIOBHO-NPOLIECCYATIbHOE MPABOOTHOUICHHS, IIOTOMY 4TO
3aKOHOJIATENb CBSA3BIBAECT HAYAJIO JIEJIa C MPUHSTHUSA JI€JIa K CBOEMY MPOU3BOJCTBY
MHUPOBBIM CYIAbEM — «C MOMEHTa NPHUHATUSA CYJIOM 3asBJICHUS K CBOEMY
IIPOU3BOJCTBY, O UEM BBIHOCUTCS IIOCTAHOBJIEHUE, JIMLO, €T0 MTOAABIIEE, SIBISETCS
yacTHbIM oOBuHUTENEeM» [19]. TlosBieHune OOBUHSEMOro paHbIle OOBUHUTENS
NIPEACTABISAETCS, KAK MUHUMYM, CIIOPHBIM.

[Toaromy, Hanpumep, B.H. I'puropseB ykasbiBaji, 4To <JIMI0, B OTHOLLIEHUHN
KOTOpPOr0 TMOJIaHO 3asiBJICHUE MPUOOpETaeT CTaTyC OOBHHSEMOI0 C MOMEHTa
OPUHATUS MUPOBBIM CYIbEH 3asBJIEHUS K CBOEMY IPOU3BOACTBY (4. 3 cT. 319 VIIK
P®)» [7, c. 21]. Anst nanHoit mo3unuu HeT ocHoBaHuii B YIIK P®, nockoibKy B HEM
HE OrOBapHUBACTCS, YTO IPU MNPUHATHH TAKOTO 3asBJICHUS MOSBIAETCI WUMEHHO
OOBUHSIEMBI.

Bmecte ¢ »TuMm, B paMkax cyaeOHOro 3acefaHusi MO JelaM YacTHOTO
OOBHHEHMSI 3aKOHOJATEIh HMMEHYET JIMIIO, B OTHOIICHWH KOTOPOTO MOJAHO
3asBJICHUE — TMOJACYIHUMBIM, CTaTyC KOTOPOrO, KaK HaM HW3BECTHO, SBIISETCS
Pa3HOBUJHOCTBIO cTaTyca oOBuHsieMoro: «lIpu Haauuuu OCHOBAHUM s

Ha3HA4YeHUsl CyneOHOro 3acefaHus MHUPOBOM Cylibsl B TEUEHHE 7 CYTOK CO JHS
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MOCTYTUICHUS 3asBJICHUS B CYJ BBI3BIBACT JIMIIO, B OTHOIIEHUH KOTOPOTO IMOJaHO
3asBJICHUE, 3HAKOMUT €ro C MaTepuajaMd YrOoJOBHOTO Jejla, BPydaeT KOIHIO
MOJIAHHOTO 3asBJICHUS, PA3bSACHSIET MpaBa MOJACYAUMOro B Cy/leOHOM 3acelaHuH,
npeaycMoTpeHHble crtatheid 47 Hacrtosmero Kogekca, W BBISICHSIET, KOTo, IO
MHEHUIO JTAaHHOT'O JIWIIa, HEOOXOAWMO BBI3BaTh B CyJ B KauecTBE CBHUCTENCH
3aIllUTHI, O YeM Yy Hero Oepercs moamnucka» [27].

Takum oOpa3om, K110, B OTHOIIIEHUH KOTOPOTO MOJJaHO 3asBJIEHUE, B paMKax
PacCMOTPEHHUS Jiejia YaCTHOTO OOBUHEHUS 00J1a1aeT CASAYIOIMMU MPU3HAKAMU:

— TMOJyYaeT CTaTyC MOACYAUMOro B paMKax Cy/le0HOro pa3oupaTensCTBa;

— o0Jsaiaet BceMu mpaBaMu 0OBHHSIEMOT0, KOTOPBIE TTPEAYCMOTPEHHI CT. 47

VIIK PO.

Hroro, myrem aHanm3a MOXKHO 3aKJIFOUYUTh, YTO JIUIIO, B OTHOILIEHUU KOTOPOT' O
NOJIaHO 3asiBJICHUE TI0 CBOEH CYTH 00JIa/IaeT TeM K€ CTaTyCOM, YTO U OOBUHSIEMBIi
B JieJlax IMyOJIMYHOTO M YacTHO-NMyOJUYHOro OOBHHEHHWsS, MMEET T€ K€ TMpaBa,
00s13aHHOCTH U TapaHTuu. OJTHAKO B BUY TOT'O, UTO B OTHOIIICHUU TAHHOTO JIUIIA HE
BBIHOCUTCS COOTBETCTBYIOIIETO JOKYMEHTa (IIOCTAHOBJIECHUE O NPUBJICYECHUU B
KauecTBE OOBHUHSIEMOro, OOBUHUTEIBHBIA  aKT/3aKIIOYEHUE), HMEHOBATHCS
OOBHUHSIEMbBIM B [TOJTHOM CMBICJIE CJI0Ba OH HE MOXET. B 1aHHOM ciiyuae ero craTtyc
MOKHO Ha3BaTh YCEUEHHBIM, MOTOMY YTO IpaB HAa CTaJuU MPEIBAPUTEIHHOTO
paccieqoBaHUs 3a  HEMMEHUEM  COOTBETCTBYIOIIEM  CTaiud €My  HE
npenoctanisercs. OqHako, o HallleMy MHEHUI0, HE00X0IMMO TIPU3HAHKE CTaTyca
OOBHMHSIEMOT0 32 JIMIIOM, B OTHOIIIEHUH KOTOPOTO MOJaHO 3asiBJIECHUE, 1Jis1 Haubosee
ITOJIHOW 3aIIUTHI €T0 MPAaB.

[lo wrory wuccrnemoBaHusi MO TeMe JIaHHOW TJIaBbl, MOXHO CJenaTh
CJIETYIOIINE BBIBOIBI.

Bo-niepBbiX, MpaBOBOM CcTaTyc OOBUHAEMOTrO HE OrpaHUYUBAETCS
noyioxkeHusiMu  cratbl 47  YronoBHO-TpoleccyaidbHoro koxaekca. Ilpuuem
OTCYTCTBHUE MPAMOr0 yKa3aHUsl TOTO WJIM MHOrO IpaBa B craThe 47 YTOJIOBHO-
MPOILIECCYAIbHOTO KOJIEKCA HE MOXET CUYUTAThCSI OCHOBAaHUEM JJIsI HApYIICHHS

TaKOr'o 1mpasBa.
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Bo-Bropeix, [lnenym BepxoBHoro Cyaa ynenser ocoboe BHUMaHUE OTKa3y
0OBHUHSIEMOr0 OT ITpaBa Ha y4acTue 3alluTHUKA. Takoe BHUMaHUE TAaHHOMY BOIIPOCY
yACNSIETCS 110 IPUYMHE TOTO, YTO OOBUHSIEMBIN, COBEpIIIas 3asBJICHUE 00 OTKa3e OT
3alllUTHUKA, 1O CYTH, OTKAa3bIBAETCA OT CBOEro KOHCTUTYIIMOHHOTO IIpaBa Ha
KBAUTH(DUITMPOBAHHYIO IOPUAMYECKYI0 TIOMOIIb. Eciu ke B JalbHEUIeM
BBISICHUTCSI, YTO OOBHHSEMBIM HE OCO3HABAJI ITOCIECACTBUN CBOMX NEHCTBUU WU
clenan 3asBJICHUE TI0J] JABJICHUEM, TO MPUTOBOP CyJa B OTHOIICHUU JAHHOTO
00OBHUHSIEMOT'0 MOXKET OBITh OTMEHEH M TIEPECMOTPEH.

B-Tperbux, oTA€IBbHO OBLIO OTMEUYEHO, YTO NPH U30paHUU MEPbI ITPECEUCHUS
B OTHOIIEHWHU OOBHHSIEMOI'0, CyJIbl MOTYT TIPUHUMATh OT COTPYIHUKOB
IPABOOXPAHUTEIBHBIX OPraHOB CBeJeHUsI 0e3 MPOBEPKH B XOJA€ CYIeOHOro
3acefaHusl. B mo/I0OHBIX Cilyyasix OTCYTCTBHE OOOCHOBAHHBIX U MOJTBEPKICHHBIX
JIOBOJIOB MPSMO HapyIIAeT MpaBa OOBUHIEMOI'O0 W CBUJIETEILCTBYET 00 YKIJIOHE
YTOJIOBHOT'O MPOIECCa B CTOPOHY OOBUHEHHUS.

KpomMe Toro, Obul clenaH BBIBOJ, YTO OOBHHSEMBIM 00JagacT €IUHBIM
IIPaBOBBIM CTaTyCOM HE3aBUCUMO OT BuAa oOBuUHEHMs. OJHAKO, HMEIOTCS
OTJIeJIbHBIC OCOOEHHOCTH B OTHOIIICHUH OOBHMHSEMOTO MPH YaCTHOM OOBHWHEHMH. B
BHUJIy TOI'O, YTO B OTHOLICHUHU JAHHOIO JIMIIA HE BBIHOCUTCS COOTBETCTBYIOIIETO
JIOKyMEHTa (IIOCTAHOBJICHME O TIPUBJICYEHWH B KadyeCTBE OOBHUHSIEMOTO,
OOBUHUTEIBHBINA aKT/3aKII0OUCHUE), UMEHOBAThCS OOBUHSEMBIM B TIOJIHOM CMBICTIC
CJIOBa OH HE MOXET. B JaHHOM cilyuae ero craryc MOKHO Ha3BaTh YCEUEHHBIM,
MOTOMY YTO TpaB Ha CTaJuu MPEABAPUTEITHLHOrO PACCIECIOBAHUS 3a HEMMEHHEM

COOTBCTCTBYIOHIeﬁ CTaann €My HC MPCAOCTABIIACTCA.
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3akiodyeHue

OOBUHSIEMBIN SIBIIETCA LIEHTPAJIbHON (UTYpOil CTOPOHBI 3aIMTHI, BOKPYT
KOTOPOI'O CTPOUTCS IEATEIbHOCTh UHBIX YYaCTHUKOB 3aluThl. HecMOTps Ha CTONb
3HAYMMYIO0 POJIb OOBHHSIEMOI0, 3aKOHOAATEldh B YTOJOBHO-MPOLIECCYATbHOM
KOJIEKCEe HEe MPEAyCMOTPEIl MOTHOIICHHOTO IMOHATHS OOBHHSIEMOIO KaK y4acTHHKaA
YT'OJIOBHOTO CYJIONPOU3BOJICTBA.

3akoHOAaTENh YacTO BMECTO TOI0, YTOOBI KPAaTKO TOSCHUTH CTaTyC
y4acTHUKA U ero 0a30BYyI0 (DYHKIIMIO, BBIOMpPAECT TPAKTOBKY 4Yepe3 MPOIEAypPY
3aKpEIUICHUS 3TOr0 CTaTyca, YTO HE MO3BOJIAET B MOJHOM MEpE€ OLIEHUTh CYIIHOCTh
YYaCTHHMKA YTOJIOBHOT'O CYAONPOM3BOJCTBA. TaK W B JAAHHOM Cliy4dae, MOHSTHE
pPacKpbIBAET TOJBLKO OCHOBAHUS MEPEX0/1a JIUIA B CTATYC OOBUHSIEMOTO.

B 1iennom q0onoiiMHHO U3BECTHO, YTO OOBUHSIEMBIN KaK YYaCTHUK YTOJIOBHOTO
npoiiecca 00J1ajaeT CAEAYIONMMHA MPU3HAKAMU:

— BBICTYNAET HA CTOPOHE 3aILINTHI;

— BXOOUT B CTAaTyC IOCPEACTBOM OJHOIO M3 TPEX MNPEAYyCMOTPEHHBIX

3aKOHOM MPOLIECCYaTIbHBIX AKTOB;

— CYHWTAETCS BUHOBHBIM B COBEPUICHUM NIPOTUBOIPABHOIO NESHUS, YTO
MOATBEPKAAETCA MPEyCMOTPEHHOM 3aKOHOM COBOKYITHOCTBIO
JIOKa3aTEIbCTB.

Ha narm B3ris, 0OBUHSIEMBIN — 3TO CAaMOCTOSATEIIBHBIN YIaCTHUK YTOJIOBHOTO
CYZOITPOU3BOJICTBA, KOTOPBIM MPU3HAECTCS WM MPU3HABAJICA paHEE MOTCHIUAIBHO
COBEpIIMBIIMM YTrOJIOBHO HakKa3zyeMoe JIesHHE, 4YeMY €CThb JOCTaTO4YHas
COBOKYMHOCTb JI0Ka3aTEIbCTB, M 4YEW CTaTyC 3aKPEIUIEH COOTBETCTBYIOIIUM
MPaBONPUMEHUTENBHBIM aKTOM. B CBOIO ouepenb OCYXICHHBIM SIBJISICTCS JIUIIO,
MPU3HAHHOE COBEPUIMBIIMM YTOJIOBHO HAaKa3yeMoe€ JESHUE BCTYNUBIIUM B CUITY
MIPUTOBOPOM KOMIIETEHTHOTO CyJa, a ONPaBJaHHBIM — JIMIO, KOTOPOE paHee
MIPU3HABAIOCH IMOTEHIMAJIbHO COBEPIIMBIIMM YTOJIOBHO HAKA3yE€MOE€ ACSIHUS, U

OoIrpaBJaHHOC IMPUTOBOPOM KOMIICTCHTHOI'O CYy/ia.
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ba3oit mpaBoBoro craryca cyObeKTa SIBISETCS COBOKYIHOCTH €ro IMpaB U
00SI3aHHOCTSIX, pEaTU3yeMbIX B paMKax MPaBOOTHOIIEHUU. SBISASICH OCHOBHBIM
CyOBEKTOM CTOPOHBI 3alUThI, OOBUHSAEMbIN 00JaaeT OOUIMPHBIM [IEPEYHEM TIPAB,
TOTJ]a KaK 00S3aHHOCTH €r0 3aKOHOM HE PACKPBIBAIOTCS.

AHanu3 MeXIyHApOAHOT O 3aKOHOIATENbCTBa, KoHcTuTynuu PO, YromosHo-
polecCCyallbHOr0 Kojiekca P® W pyrux HalMOHAJIbHBIX aKTOB MOKAa3bIBAET UX
IyOOKYI0 ~ B3aMMOCBSI3b:  JICHCTBYIOIIEE  POCCHUUCKOE  3aKOHOAATEIHCTBO
BOCIPHUHSUIO  TOCPEJCTBOM  HMMIUIEMEHTAllUU  OOHIENpU3HAHHBIE  HOPMBI
MEXIyHApOJHOI'0 MpaBa OTHOCUTEIBHO MPAB M 3aKOHHBIX MHTEPECOB YEJIOBEKA U
rpaxnannuHa. KoHcturynuss P® mnpakThyecku JOCIOBHO MOBTOPSET HOPMBI
MEXIyHapOJIHbIX akTOB, Torjaa kak B YIIK P® nmpuBonutcs ux Oosiee ToueuHas
UHTEpIpETalds, 4YTO B COBOKYINHOCTH IO3BOJISIET OOBUHSIEMOMY  OBITh
JENUCTBYIONIUM CYObEKTOM YTOJIOBHOIO MPOIEcca.

HemanoBaxkubiM siBisieTCsE M (PaKkT pa3bsICHEHUS BBINICYKa3aHHBIX IIpaB
O0OBHHIEMOMY/TIOAICY TUMOMY/OCYKIEHHOMY/OTIPaBJaHHOMY, BE€Ib TOJBKO 3HAas
BCIO IIOJIHOTY CBOHUX IIPaB, OH CMOXET MMM BOCIOIb30BaThCsA. [loatomy YIIK PO
00s3BIBACT CIICIOBATEINSI/IO3HABATENS U CyJ B MOJHOM 00BEME BOCIPOU3BOIUTH
CIIUCOK TIPaB OOBHHSEMOTO U Pa3bsSICHIATH 3TH MPaBa Mo MEpe HEOOXOAUMOCTH.

Bompoc o0si3aHHOCTE O0OBHMHSEMOT0 JOHKHBIM 00pa3oM B COBPEMEHHOMU
IOpUINYECKON HayKe He pa3pelieH. BuauTcs Heo0X0o1MMbIM BHECEHHUE B YT'OJIOBHO-
MpoIIeCCyaIbHOE 3aKOHOJIATENILCTBO 3aKPBITHIA MEepeueHb 00sS3aHHOCTEH, a TakkKe
BHECEHUE KOPPECHOHIUPYIONIEH O00S3aHHOCTH CJIeJIOBATeNsA/103HABATENS 10
Pa3bsICHEHUIO OOBHMHSIEMOMY €ro OOS3aHHOCTEM C yKa3aHHE MOCIEACTBUNA HX
HEBBITIOJTHEHUS.

HmeroTcst Tpu OCHOBAHUS 7151 PU3HAHUS JIMIA OOBUHSIEMBIM B COOTBETCTBHUH
C JEHUCTBYIOIIMM YTrOJIOBHO-IIPOLECCYATbHBIM 3aKOHOJATEIbCTBOM, MPHUYEM B
IEpBOM CJydae€ aKT, WHULOHUHUPYIOIIWI NpeBpalleHue MOA03PEBAEMOr0 B
OOBHMHSIEMOTO, HE SBISETCA OKOHYATEIbHBIM, TO €CTh TOCJE €ro BBIHECEHHS
NPEABAPUTEIBHOE PACCIENOBAHUE MPOAOKAETCA, TOrAAa KaKk B JABYX JPYTHX —

BBIHECCHHBIN aKT 3HAMCHYCT OKOHYAaHHUEC IIPEABAPUTCIBHOIO CIICICTBHA.
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Takum 00pa3om, 3aKOHOAATENb MpeiaracT HECKOJIbKO OCHOBAaHWW IS
CTAQHOBJICHHS JIUIIa OOBHUHSEMBIM, W OTO HE TOJIBKO T€ OCHOBAHHS, KOTOPBIE
npeaycMotpensl B 4. 1 cr. 47 YIIK P®. YkazaHHble B 3TOU CTaThb€ OCHOBAHUA
SIBJISIFOTCSL OCHOBHBIMU M 0€30TOBOPOYHBIMH, TOTJAa KaK OCTaJbHBIE UMEHYIOTCS
TaKOBBIMHU C TIOMPABKOW, OJHAKO, TEM HE MEHEe, AT JHUILy HEOOXOMUMBIN IS
y4acTus B JIeJIe CTaTyc.

Tak B ciyuae mpekpamieHusi Jiena Mo OJHOMY W3 OCHOBAaHHM (aMHUCTHS,
UCTEUYCHUS] CpPOKA JIaBHOCTHU), JIMIIO, B OTHOIIEHUH KOTOPOrOo OBLIO BBIHECEHO
IIOCTAHOBJIEHWE O TpeKpalleHu Jefia, oOpeTaeT CcTaTyc OOBHUHAEMOIO H
COOTBETCTBYIOIIIME TIpaBa JJisi CBOEW 3amuThl. biaromapsi 3ToMy BIIOCIEICTBUU
O0OBHHSIEMBIC UMEIOT BO3MOKHOCTH OCIIOPUTH MOJIYYEHHOE TTOCTAHOBJICHHE, YTOOBI
Obla JO0Ka3aHa WX HEBUHOBHOCTH M BBIHECEH OTPABIATEIbHBIN TIPUTOBOP.

JIJist yCKOpeHHs TTPOM3BOACTBA MO JejiaM 0ojiee MPOCTHIM U TO JejiaM, TI0
KOTOPBIM €CTh COTJIACHE OOBUHSEMOT0 C OOBHHEHHEM OCYIIECTBIISIETCS TO3HAHKEC B
obOmemM mopsigke aub0 B COKpameHHOM. B oboumx ciydasx oOBWHEHHE
NPENBABIACTCS TOJIBKO IO OKOHYAHMM  PACCIENOBAHHMS C  TPHUHITHEM
OOBHHHTENILHOTO aKTa WJIU 3aKJIIOUCHHUS, B paMKax K€ CaMOro JJO3HAHUS BO3MOXKHO
TOJIBKO TPEAbSIBICHUE YBEIOMJIEHUS O MOAO3peHHH. B 1enom ke, 0OBUHSEMBIN
nocijie MPOBEACHUS JI03HAHUSA W OOBUHSEMBIH B paMKax IMPEABaAPUTEILHOIO
CIIENICTBHSI 00JIaIaf0T OJUHAKOBEIM 00EMOM TIPaB M 00S3aHHOCTEH.

Ucxons w3 monoxenuit ct. 47 YIIK PO, B nepBom ciydae OOBUHEHHE
NPEIBSBISACTCS IOA03PEBAEMOMY B paMKax TPEABAPUTEIBHOTO CIEACTBHUSA, BO
BTOPOM — CTaHJAPTHOTO JIO3HAHUS, B TPETHEM — COKPAIIICHHOTO JIO3HAHUS, TO €CTh
mo JeilamM  IyOJIWYHOr0/4acTHO-TyOJTWYHOTO  OOBHHEHHS IO  KOTOPBIM
IPETyCMOTPEHO TPENBApUTEIHLHOE paccieqoBaHue. Torga Kak B pamMKax e
4aCTHOT'O OOBMHEHHUS yKa3aHUsl Ha OOBHHSIEMOTO OTCYTCTBYIOT.

JIu1o, B OTHOIIEHUH KOTOPOTO MOJAHO 3asBJICHUE, B PAMKaX pacCMOTPEHUS
JieJia YaCTHOTO OOBUHEHHUSI 00J1a/laeT CIeNyIOUMMHU TPU3HAKAMU:

— TOJy4aeT CTaTyc MOACYAMMOrO B paMKax Cy/le0HOro pa3oupaTenbCTBa;
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— o0jagaeT BCeMH MpaBaMU OOBHUHSIEMOTO, KOTOpPBIE MPEIyCMOTPEHBI CT. 47

VIIK P®.

Ntoro, nyrem aHanu3a MOXKHO 3aKJIIOUUTh, YTO JIUIIO, B OTHOIIIEHUH KOTOPOTO
NOJIAHO 3asiBJIEHUE TIO CBOEH CYTH 00JIaIaeT TEM K€ CTaTyCOM, YTO U OOBUHSIEMBIIA
B JieJlax MyOJIMYHOTO M YacCTHO-MyOJWYHOro OOBHHEHHS, MMEET T€ K€ TMpaBa,
00s13aHHOCTH U TapaHTuu. OJIHAKO B BUY TOT'O, YTO B OTHOIIIEHUH IAHHOTO JIUIIA HE
BBIHOCHUTCSI COOTBETCTBYIOIIEr0 JOKYMEHTa (IIOCTAHOBJIICHHWE O IPUBJICYCHUM B
KauecTBE OOBHHSIEMOIro, OOBHMHUTEIBHBIA  aKT/3aKIIOYEHHE), HMEHOBATHCS
0OBHHSEMBIM B ITOJTHOM CMBICJIE CJIOBa OH HE MOXKeT. B maHHOM citydae ero craTtyc
MOXHO Ha3BaTh YCEUCHHBIM, MOTOMY YTO IIpaB Ha CTaJuH MPEIBAPHUTEIBHOTO
paccieqoBaHUs 32  HEMMEHHEM  COOTBETCTBYIOIIEM  CcTaiud €My  He
npenocrtasiserca. OaHakKo, 1Mo HallleMy MHEHUIO, HEOOXOAMMO MPU3HAHUE CTaTyca
OOBHUHSIEMOTr0 32 JIUIIOM, B OTHOIIIEHUH KOTOPOI'0 MOJaHO 3asBJeHUE, 1JIsl Hanbosee

MIOJIHOM 3aIIUTHI €ro Npas.
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