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AHHOTAIMA

AKTyaJIbHOCTh JTaHHOW TEMbl HCCIIEIOBAHMUS 3aKIIOYAaeTcs, YTO Ha
cerogusmHUil  neHb B Poccum  HaciemoBaHME 10 3aBEHIAHUIO  SIBJISIETCS
NPENNOYTUTENIbHBIM  crocoOoM  HacnenoBaHusi. [lannas oOmacte  TpeOyer
MOCTOSIHHOTO ~ YJIYYILIEHUS 3aKOHOJATelNbCTBA B OOJACTHM HAcJEIOBaHUS U
peryisipHoro OOHOBJIEHHUSI ero HopMm. Takke ciieqyer oOpaTUTh BHUMaHUE Ha
o0ecrnieueHue Jaoctyna K wuHPOpPMAIMU O HACJIEACTBEHHBIX Jiellax W Ha
YCOBEPUIEHCTBOBAHUE MEXAHU3MOB PAaCCMOTPEHUSI CHOPHBIX BONPOCOB B JaHHOU
o0racTH.

[{enpi0 BBITYCKHON KBaMU(DUKAIMOHHOW PaOOTHI SIBISETCS HCCIIECIOBAHUE
PABONPUMEHHUTEIBHBIX U TEOPETUYECKHX OCHOB HACJIEOBAaHUS IO 3aBELIAHUIO B
Pocculickon @enepanumu.

B cooTBeTCTBMM C TIOCTaBJIECHHBIMU LEISIMH, OCHOBHBIMH 3ajadamu
SIBJISIFOTCSI:

- PacCMOTpPEHHUE U OTpeJIeTICHUE TTOHITHUS HACJIeIOBAaHUS 3aBEIIaHUs;

- U3y4YEHHUE COJIePKaHUS 3aBEIllaHUs U €r0 BUJIOB;

- paccMOTpeHHEe OCOOEHHOCTEH OTAENbHBIX MPUHIIMIIOB HACIIEIOBAaHUA IO
3aBEIIAHMIO;

- BBISIBJICHHE OCHOBHBIX MPOOJIEM M MEPCHEKTHUB B 00JACTU HAClIeJOBaHUS
10 3aBEUIaHUIO.

B pamkax manHOW pabOThl OOBEKTOM  HCCIEAOBAHHS  SIBISIOTCS
OOIIECTBEHHbIE OTHOIIEHHUS B 00JacTH TOJOXKEHUM O HacleAOBaHUU IO
3aBEIIAHMIO.

CtpykTypa paboTbl O00yCJIOBJIEHA NENSIMH U 3aJa4aMH HCCIEeIOBaHUsA,
paboTa COCTOMT M3 BBEIEHHUA, TPEX pa3AesioB, MOJPa3JeICHHBIX HAa BOCEMb

naparpagoB, 3aKJIIOYEHHS] U CIIMCKA UCIIOJIb30BAaHHOM JIUTEPATYPHI.
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BBenenue

B cuny cnoxHoctTH u 0o0beMa HOPMATHBHOTO COJIEPXKAHUSI, TPakIaHCKOE
IIPAaBO HMMEET CTPOWHYK) CTPYKTYpy C UETKOW TpaHHUIEH U ONPEHEICHHOU
CUCTEMHOCTBIO. HacmenctseHHoe mnpaBoO B ITaHHOM CHCTEME  OTJIMYAETCS
cBocoOpa3ueM TMpaBOBBIX OTHOmIeHWH. HacnemoBanwme — eMkas 1O CBOEMY
COZIEp’KaHMIO TPABOBAasi KATErOpHsi, BKIIOYAIOIIAS HECKOJIbKO MAaTEpUAIIbHBIX U
npoleccyalbHbIX 3TanoB. Kak mpaBuiio, JaHHOE MOHSATHE MPECTABISET COOOM
croco0 BO3HMKHOBEHHSI TpaBa COOCTBEHHOCTH, a TakKKe W YHHUBEpPCaJIbHOE
IPABOMPEEMCTBO, HUCKJIIOYEHUEM OYIeT SBISATHCS YaCTUYHOE MPaBONPEEMCTBO.
CornacHo BBIIIEYKa3aHHOW MHOT'OACIEKTHOCTH pPAacCMaTpUBAEMOr0 WHCTUTYTA,
3aKJII0YAETCs OJIMH ACTEKT aKTYyaIbHOCTH BHIOPAHHOM JJIs1 UCCIIEIOBAHUS TEMBI.

BTopbIM acnekToM akTyaabHOCTHM HAHHOW TEMBI SIBISIETCA TO, YTO IIPHU
nerctByronieM I'paxknanckom koaekce Poccuiickoit @enepanun (nanee — ['K PD)
HACJICIOBAHME TI0 3aBEUIAHUIO 3aHUMAET Hambojee MPUOPHUTETHOE TOJIOKCHHE B
OTJINYME OT MHBIX BHUJIOB PACIOPSIKEHUS UMYIIECTBA HA Ciay4all cMepTu. JlaHHBIN
dakT HopMaTbHO-IOPUANIECKOTO COAepKaHus moATBepkaaercs crateei 1111 I'K
P®, rne HacnegoBaHHWE MO 3aBELIAHMIO SBJISIETCS OAHUM W3 IMEPBBIX OCHOBaHUM
HACJIEJOBaHUsA, TeM OOCTOATEIbCTBOM, UTO psJi HOpM dYacTu Tperbed 'K PO
HaIpaBJieH Ha MOOYXKJIeHue (PU3MYECKUX JIUIl Ha PacHopsuKeHUE MMYIECTBOM Ha
CIydail CMEpTH TOCPEACTBOM COCTABJIEHUS 3aBEIIAHUM.

[lenbro BBIMYCKHOW KBalU(PUKAIIMOHHOW PabOThI SIBISIETCS HCCIIEIOBaHUE
MIPABONPUMEHUTENBHBIX U TEOPETUUECKUX OCHOB HACJIEAOBAHHMS 110 3aBCIIAHUIO B
Poccuiickon denepanumu.

B coorBercTBMM C TOCTaBICHHBIMH LEISIMH, OCHOBHBIMH 3aJla4aMu
SIBJISTFOTCSL:

- PaCCMOTPEHHE U ONPEAECICHUE MOHATHS HACIEAOBAHUS 3aBEILIAHUS;

- U3y4YE€HHUE COJICPKaHMs 3aBEIIAHUS U €r0 BUOB;

- paccMOTpeHHEe OCOOEHHOCTEH OTAENbHBIX MPUHIIMIIOB HACIIEIOBAaHUS IO

3aBCIIaHUIO;



- BBISIBJICHHE OCHOBHBIX IMPOOJIeM M MEPCHEKTHUB B 00JIACTH HACIICIOBAHUS
10 3aBEIIAHUIO.

B pamkax pganHHON pabOThl OOBEKTOM  UCCJIEAOBAHUS  SIBISIOTCSA
OOIIIECTBEHHBIE OTHOIICHHUS B O0JacCTH TIOJIOKEHUH O HACIeAOBaHUHU 10
3aBEUIAHHUIO.

B kadecTBe mpeameTra MCCIEAOBAaHUSA BBICTYNAIOT HOPMBI IIpaBa,
perjiaMeHTUPYIOIINE OTHOIIEHUS B 00JIaCTU OOIIMX TMOJIOKEHUN O HACJIeTOBAaHUU
10 3aBEIIaHHIO.

Mertononorust ucciieoBaHus Oa3upyeTcss Ha CHUCTEMHOM TOJIXONE K
uccienyeMoil mnpobiieMe U KOMIUIEKCHOM PAacCMOTPEHHUU OOIIUX MPHUHIUIIOB
HACJIEJOBaHUS 10 3aBellaHui0. B Xoje HcclieoBaHusl UCTOIb30BAIUCh METO/bI
aHaju3a, CUHTE3a, JETYKIIUH.

Teopernueckyto 0azy HCCIEIOBAHUS COCTABWIM TPYAbl TAKUX YUYEHBIX
kak:AbpamoBa M.C., Aigaposoit JI.JI., Anmgpomosoii T.B., Bbapkoa P.A.,
Bunorpanosoit O.M., I'puaneBoit O.B., embsnenko E.B., Xenonkuna C.C.,
Maromenosa 3.1., Menenuyk 3.W., Opnosa B./l., [lyrununoit E., BunorpanoBoii
B.B., Pamsko B.B., Cepe6porckoro B.U., CmupnoBa C.A., Cronoruna JI.C.,
Tapacosa 1.H.

[Ipu HanucaHuM BBIMTYCKHOM KBAIM(PUKAIMOHHON pabOThl UCIIOIH30BAIUCH
HOPMAaTHBHO-TIPABOBBIE aKThl, Takue kak: Koncrturyuus Poccuiickoin denepanuu,
I'paxxnanckuii komekc, OCHOBBI 3akoHOJatelnbcTBa Poccuiickoit denepauuu o
HOTapuaTe, MeToauueckue PpEeKOMEHJAlUU IO YAOCTOBEPEHHUIO 3aBelIaHUi U
HACJIEJCTBEHHBIX JOTOBOPOB.

CtpykTypa paboThl OOYCJIOBJICHA IENSIMH W 3aJa4aMH HCCIICIOBaHUSA,
paboTa COCTOMT W3 BBEIECHHUS, TPEX pPa3JEioB, MOJPA3/ICICHHBIX Ha BOCEMb

naparpadoB, 3aKJIIOYCHHSI U CTIHCKA UCTIOIb30BAaHHOM JTUTEPATYPHI.



1 TeopeaneCKne OCHOBBI HacCJIeA0BaHHUA 110 3aBCINAHUIO

1.1 1IlongTHe HacJeIOBAHHMA N0 3aBemianui B Poccuiickon

Denepanuu

ITo ompenenenuto, HacleIOBaHUE — ATO MEPEXOJ MMYIIECTBA YMEPIIETO
YyeJIoBeKa K JAPYrMM JIMIIaM B TIOPSIIKE, YCTaHOBJIEHHOM 3akKOHOM. B pamkax
YHUBEPCAJIBHOIO IPABONPEEMCTBA 3aKOHOJATENILCTBO I10J]  HACJIEIOBAHUEM
MOAPa3yMEBACT MMYIIECTBEHHbIC IIpaBa, KOTOPHIE MEPEXOAAT K OJHOMY WJIH
HEeCKObKUM JnnaMm. B coorBercTBUM co crtathed 1110 T'K P® wumymectBo
YMEPIIIEro YesIOBeKa MEPEXOIUT K JAPYTUM JIMIAM B €r0 «HEM3MEHHOM BHJIE KaK
SIMHOE I1eJI0€ U B OJIMH TOT K€ MOMEHT» [6].

Cornacao crarbe 1112 TI'K P®, «B cocraB HacleacTBa BXOIST
NpUHAUICKABIIME  HACJIENOJATeNl0  Ha  JIGHb  OTKPBITUS ~ HAacleAcTBa
BEI[, MHOE UMYIIIECTBO, B TOM YHUCIIE€ UMYIIECTBEHHbIC IMpaBa U OOSI3aHHOCTH
[6]. Omnako, muyHBIC HEUMYIIIECTBECHHBIE [IPaBa U MPOYKME HEMAaTepHAIbHEIC Oj1ara
B COCTaB HACJICICTBA HE BXOJT.

B ycraHoBieHHOM MOpsaKe HACIEIACTBO IMEPEXOAHUT K JAPYTHM JHIaM 0e3
W3MEHEHUW M CTAHOBUTCSA MX IIPaBOM Ha OCHOBAaHWM YHHUBEPCAIBHOIO
npaBomnpeeMcTBa. CienyeT OTMETHTh, UYTO HACJICIHUKH HE MOJydYaroT MPaBO Ha
OT/CJIbHBIC KOMIIOHEHTHI HACIIE/ICTBA, a HACIEAYIOT €ro Kak eauHoe Ienoe. B
COOTBETCTBMHM C 3aKOHOAATEIbCTBOM HACIEIHUKH JOJDKHBI OTBEYaTh IIO
00s13aTeNbCTBAM U JIOJITaM HACJIe10JaTeNsl, KOTOPbI€ CTAJIA YACThIO HACIECTBRA.

[Ipy HacTymieHMHM CMEpPTU HaclenoAaTeNsi UMYIIECTBO NMEPEXOJUT K €ro
HacJeTHUKaM. BO3MOXHO HECKOJBKO CITOCOOOB Tepexoja IpaBa Ha HACIEAyeMOe
MMYILECTBO: 110 3aKOHY, 10 3aBEIIaHUIO MU 110 HACJIEACTBEHHOMY JOTOBODY.

B I'K P® mpomucaHo, 4TO TpakJIaHWH HMEET IIPaBO PACIOPAIAUTHCS
MMYILECTBOM Ha CJIydyail CMEPTH TOJBKO IO HACIEACTBEHHOMY JOTOBOPY WJIM IO
3aBellaHui0. Eciiu mHOE HE BBITEKAET U3 CYIIECTBA HACIEICTBEHHOTO JOrOBOpA, K

HEMY IIPUMEHSIOTCS MPAaBUIa O 3aBEIIAHUH [6].



CornacHo JEHUCTBYIOLIEMY rpaXxaaHCKOMY 3aKOHOJATENbCTBY,
HACJIEICTBEHHBI JOTOBOpP SABJISETCS HOBOBBEACHHEM B TPAXKIAHCKOM IIpaBe.
OOmMPHBIX UCCIEOBAaHUN B JTaHHOM 00JIaCTU HE MPOBOJAMIOCH, @ TAKXKE HE TaK
MHOTO MAaTe€pHaJioB CyneOHOW MpaKTUKU. 3aBellaHWEe B OTIUYHUE OT
HACJIE[ICTBEHHOI'O JIOTOBOpAa YX€ JaBHO HCCIEAYEeTCs M IPUMEHSETCS B
rpakIaHCKOM oO1ecTBe [5].

B 3akonomarensctBe Poccuiickoit ®enepani  OTCYTCTBYET — SICHOE
ONpENIENICHUE TOHATHUS 3aBEIIAHMS, UYTO CTAHOBUTCS OYEBUIHBIM IIPU aHAJIN3E
I'paxxnanckoro koxexkca P®. B pa3nnuHbIX CTaThIX KOAEKCA JIMIIb YKa3aHbI
oraenbHbie acnekTel. K mnpumepy, cratess 1118 I'K P® «pacnopsaautbes
UMYILIECTBOM Ha Ciydaid CMEPTH MOXXHO IyT€M COBEpIIEHUS 3aBEIIAHMS WU
3aKJIIOYEHHUS] HACJIEICTBEHHOr0 Jorosopa. K HacieACTBEHHOMY JIOrOBOPY
OpPUMEHSIOTCA TpaBuia HacTosero Kopekca o 3aBenlaHuu, €cClii HHOE He
BBITEKAET U3 CYIIECTBA HACJIEACTBEHHOr0 10roBopa [6]. OnHako B 1aHHON HOpME
HET YeTKO cojepxkaliuecs: HHPOpMalud KacaeMo TOro, KaKhe CyObEeKThbl UMEIOT
IIpaBO COCTAaBIISATH 3aBEllaHue. B cTaThe coaepkaTcs yKa3aHUs Ha KaTerOpUU JIUL,
HO JaHHas (parMeHTapHasi MHPopMalus He oObeAMHEHa B 00Ilee ONpe/esieHHe
3aBEIIaHMS.

OcHoBomnonararmomue HMAed, K  KOTOPbIM  OTHOCSTCS  NPUHIIMIIBI
HACJIEJCTBEHHOIO IIPaBa, ONpEEeHbI U 3aKperuieHbl B Koncturynuu Poccuiickoit
Oenepanuu, ['paxxnanckom kogekce Poccutickoit Genepanum [14].

YuuteiBas 0cO0YyI0 COLMANbHYIO Ba)XXKHOCTh HACJIECTBEHHBIX OTHOILIEHUMH,
NPUHIIMIBI HACJIEICTBEHHOT'O TpaBa 00s3aTeIbHBI /ISl BCEX TpakllaH, a Takxke U
OpraHu3aluii, KOTOpPblE 3aHUMAIOTCS HacjleloBaHUEM. Psag  OpHUHIUIOB,
3aKpEIUIEHHBIX B HACJIEACTBEHHOM MIPaBe, PEryJIUPYET paclpeaeieHue UMYIIECTBA
YMEPILETO YEIOBEKA MEXKIY €r0 HACIETHUKAMH.

[lepBbIM MPUHIMIIOM SIBJIIETCS YHUBEPCAIBHBIN XapakTep HACJIEICTBEHHOTO
npaBonpeemcra. Cornacno cratbe 1110 'K P®, «npu HaciienoBaHMM UMYLIECTBO
ymepiuero (HacjiaencTBO, HACIEACTBEHHOE HWMYIIECTBO) MEPEXOJUT K JAPYyruM

JIMIaM B MMOPAAKE YHUBCPCAIBHOI'O IMMPaBOIpeCcMCTBa, TO €CTh B HCU3MCHHOM BHJIC



KaK €IWHOE IIeJ0€ U B OJUH MU TOT ke MOMeHT» [6]. B cooTBercTBUU C
I'paxpganckum kogekcoM P®D, Bce oOpemMeHeHUs, a TakKe IpaBa U 00S3aHHOCTH
NEepPEeXOoIAT K HACTEAHUKAM.

Bropoii BaxkHeHIui OpUHIUI - 00€CTIEYeHUE MPAB U UHTEPECOB KaXKIOTO
U3 HaciueAHUKOB. JlaHHBIM MOPUHIMO MOJApa3yMeBaeT HEOOXOAUMOCTh B
PaBHOMEPHOM M CHpPABEJIMBOM paclpeieieHud umyliectBa ymepiiaero. CyTb
IPUHIMIIA COCTOUT B 3alIUTE MPaB U MUHTEPECOB HACIEIHUKOB, TapaHTHUPYS, UYTO
OHM T0JIy4aT CBOIO 3aKOHHYIO JIOJIIO.

Tpernil NpUHIUIT COCTOUT B 3AIUTE HACIEICTBA OT MPOTHUBOIIPABHBIX M
Oe3HpaBCTBEHHBIX TMocsaraTtenbcTB. CormacHo ctatbe 1171 TK P®, mns 3ammrs
paB HACIECIHUKOB W JPYryX JIMI] HOTAPUYCOM WM MCIIOJHUTENIEM 3aBEllaHus
JOJKHBI IPUHUMATBCS MEPBI IO OXPaHEe HACIEACTBA U YIIPABICHUIO UM [6].

B npannoit pabore OyayT pacCMOTpPEHBI  OTHACIbHBIE  MPUHIUIIBI
HACJEJOBaHUA IO 3aBEIIAHUIO: JIMYHBIA XapakTep 3aBellaHus, cBoOoja
3aBelaHUs, TOJKOBAHUE 3aBEIIaHUA U TailHa 3aBElIaHUS.

[TogBoass ~ wTOr  BBINIECKA3aHHOMY, TOJ  TOHATHEM  3aBElIaHue
3aKOHOJATENbCTBO  IMOJPa3yMEBAaeT  IOPHUAMYECKYIO  CHEIKY, B  KOTOpPOH
oTpezieNsieTcsl IopUuaudecKas cyap0a MMyIIecTBa IMOcie CMEPTH HacleqolaTess.
OCHOBHBIM TIPaBOBBIM 3HAYEHHEM SABJISIETCSA BO3MOYKHOCTb  PACTIOPSKEHUS
UMYIIIECTBOM 4YeJIOBeKa B cliydae ero cMeptu. ObecrieueHue mpaB HACJICIHUKOB U
3alUTa HACJEACTBA OT MPOTUBOIPABHBIX MOCATATEIHLCTB BXOAAT B KOMIIETCHIIUIO
HACJIEICTBEHHOT O MPaBa.

Takum 00pa3om, HACIEICTBEHHOE MPAaBO WMEET OOJIBIIIOE 3HAYCHWE IS
oOecrnieueHus: MPABOMOPAJIKA U 3aIIUTHI HAcCAeACTBA. [[pUHIMIIBI HACTIEICTBEHHOT O
nmpaBa OOECMEYMBAIOT CBOOOMY 3aBENIaHWS W TOJIKOBAHWE 3aBEIIaHUS, YTO

SIBJISIETCS] BAXKHBIM (DAKTOPOM J1JIs1 MPABUILHOM IOPUAMYECKON OIICHKU 3aBEIIaHus.



1.2 Copnep:xaHue 3aBellIaHUs U €r0 BUAbI

B coorBercTBMM ¢ TpaXXJAaHCKMM TIpaBOM  HACIEIOJaTellb  HMEET
HEOOXOIUMYI0O W JIOCTATOYHYIO CBOOOMY NEWCTBHM ISl PAaCHOPSIKCHHUS CBOUM
UMYIIECTBOM Ha ciydaii cMeptu [25]. OCHOBOW /ISt 3TOTO 3aKIIIOUYCHHS SBISICTCS
cratbsi 35 Konctutyuum P®, rae ormeuaercsi, 4TO «KaXIblii BOpaBe HMETh
UMYIIECTBO B COOCTBEHHOCTH, BIIQJI€Th, MOJIH30BATHCA U PACIIOPSIKATHCS UM Kak
€IMHOJIMYHO, TaK U COBMECTHO C Apyrumu juuamu» [10]. 3aBemanue siBisieTcs
JEHCTBUEM, BBIPAXKAIOUIUM IPABOCIIOCOOHOCTh TpaKJaHWHA TIEpel CMEPThIO.
Hacnenonarenem sBnsieTcs MO, MOCIE CMEPTH, KOTOPOr0 MPUHALIEKAIIEE EMY
UMYIIECTBO MEPEUAET B MOpsSAKEe HaciaenoBaHus K uHbIM jgunam [10]. Ilpaso
HACJICJOBAaHUS  TMPUHAMIICKUT  HACIECTHUKY, KOTOPbIH MOXET TMOJY4YUTh
HACJICJICTBEHHYI0 MacCy B COOTBETCTBUM C 3aBEUIAHUEM, HACJEICTBEHHBIM
JIOTOBOPOM HJIM 3aKOHOM.

HacnenoBanne 10 3aBElIaHUIO BO3MOXHO TOJIBKO TMPU  CTPOrOM
COOJTI0JIEHNHU 3aKOHHBIX (hOpM, a TaKKe OMpeeIeHHBIX YCIOBHUI. 3aBeniaTellb Kak
CaMOCTOSITETILHBIN CYOBEKT MpaB HA CBOE MMYIIECTBO MMEET MPABO OMPEICIHUTh
KpyT' CBOMX HAaclieIHUKOB. OJIHAKO 32 HUM OCTA€TCSl BO3MOYKHOCTb JIUIIUTH KOTO-
A100 U3 HUX HACJIEJICTBA B COOTBETCTBUU C 3aKOHOATEIHCTBOM.

3aBelaHue SABISETCA OAHOM W3 Pa3HOBWAHOCTEW (UKcAllud  BOJU
3aBemiarens. J[aHHBIM JTOKYMEHT COCTaBIII€TCS B MUCbMEHHOW (¢dopMe U
yAOCTOBEpsIETCS. HOTapuycoM. HoTapuanibHO yJIOCTOBEPEHHOE 3aBEIIaHUE HE
OTPAHUYMBAETCS MCKIIOUUTENIbHO TMOMJIMHHOM TOAMNUCHIO Haclenoxarens. B
COOTBETCTBHUM C MYHKTOM 4.4. MeToIMUeCKUX PEKOMEHJAINN MO yA0CTOBEPEHUIO
3aBEUIaHUA M HACIEICTBEHHBIX 10roBOpoB (yTB. pemenueM [Ipasnenus OHII ot
02.03.2021, mpotokon Ne 03/21), «mpu oOparieHUN 3aBemiarens K HOTAPHYCy C
HAllMCAHHBIM WM JIMYHO 3aBEIIAHHEM HOTApUYC MPOBEPSET COOTBETCTBUE
CoZlepKaHMs PEACTABICHHOIO0 TEKCTA 3aBEIIaHUsl JEHCTBUTEIbHBIM HAMEPEHUSIM
3aBematens U TpedopanusaM 3akoHa» [11]. CornacHo nmyHKTY 4.7. Mertoanyeckux

pEeKOMeHAaIMi MO YJIOCTOBEPECHUIO 3aBEIIaHUl W HACJIEACTBEHHBIX JIOTOBOPOB



(yrB. pemienuem Ilpasnenns ®HII or 02.03.2021, nporokon Ne 03/21), «mpu
YIOCTOBEPEHUH  3aBEUIaHUsl HOTAapuyc 00s3aH  pPa3bsICHUTh  3aBELIATENIO
conepxkanue cT. 1149 'K P® o mpaBe HacleTHUKOB Ha 00S3aTENIbHYIO JIONI0 B
HACJIEICTBE W OTPA3UTh 3TO B YAOCTOBEPUTENIbHOM Haanucu» [11]. B ciyuasx
HapYIIEHUs] JaHHBIX YCIOBUU 3aBellaHue Oy[eT MpU3HAHO HENEWCTBUTEIbHBIM
[17].

Cornacio yvactu 1 crarem 1124 T'K P®, «3aBemanune IODKHO OBITH
COCTaBJIICHO B MHCbMEHHOM ¢opMe M YyIOCTOBEpPEHO HoTapuycom» [6]. B
COOTBETCTBHM C MYHKTOM 2.6 MeToaNYEeCKNX PEKOMEHIAINMI 110 yIOCTOBEPEHHIO
3aBEIIAaHUM M HACJIEICTBEHHBIX JOroBopoB (yTB. pemenueM lIpasnenns OHII or
02.03.2021, mpotokon Ne 03/21), «HOTapHaJIbHO YIOCTOBEPSIEMOE 3aBEIIaHUE
JIOJIKHO COZIEPKAaTh YKa3aHUE Ha:

- MECTO yJocToBepeHus (ropon (cemo, MOCENOK, paioH), Kpail, 00J1acTh,
pecny0iuKa, aBTOHOMHas 00J1acTh, aBTOHOMHBIH OKPYT MOJHOCTHIO) (1. 4 CT.
1124 TK POD);

- J1aTy yJIOCTOBEpEHHMs (YHUCII0, MECSIl U ToJl YKa3bIBaeTcsl MPOINHChIO 0e3
cokpaienuit) (1. 4 ct. 1124 I'K P®D);

- CBEICHUS O 3aBemiarenie (3aBellaTeNIX-Cynpyrax) M MHBIX JUIAX,
NPUCYTCTBYIOIIUX T[PU COBEPUICHUM 3aBEIIaHusl (UCIOJHUTENL 3aBEllaHus,
PYKONPHUKIIATUUK, NIEPEBOAYUK, CYpPAONEPEBOIYNK, CBUAETEND) - (amMuiIus, UM,
OTYeCTBO (MPU HAIWYMH) TOJHOCTHIO, WX MECTO KHUTEIbCTBA (MpeOLIBAaHUSN)
coriacHo cT. 45.1 Ocuos, m.i. 10 1 13 PernamenTa. Pexomenayercs yka3bIBaTh
Oonee nmoapoOHbIE CBEIEHUS O 3aBellaTelie, HalpuMep, 1aTy U MECTO POXKICHUS,
CBEJICHUS O JIOKYMEHTE, yIOCTOBEPSIOIIEM JIMYHOCTD);

- 3aBemiaTenbHble pacnopsbkeHus (m. 4 cr. 256, m 4 cr. 1118, m 1 cr.
1119, m. 2.1 cr. 1135,ct. 1137,ct. 1139TK PO, paznen 3 HacTosumx
Metoauueckux pekoMmeHaauii)» [11].

Ot QakTopbl MO3BOISIOT PEUIUTh HECKOJIBKO BOIPOCOB, CBS3aHHBIX C
JENCTBUTENBHOCTBIO 3aBELIAHUSA M €r0 COOTBETCTBHUEM TPEOOBAHUSAM (OPMBI, a

TAKXKC C ILCCCHOCO6HOCTBIO 3aBCIIaTCIIA.
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https://legalacts.ru/kodeks/GK-RF-chast-1/razdel-ii/glava-16/statja-256/#000103
https://legalacts.ru/kodeks/GK-RF-chast-3/razdel-v/glava-62/statja-1118/#000204
https://legalacts.ru/kodeks/GK-RF-chast-3/razdel-v/glava-62/statja-1119/#000001
https://legalacts.ru/kodeks/GK-RF-chast-3/razdel-v/glava-62/statja-1119/#000001
https://legalacts.ru/kodeks/GK-RF-chast-3/razdel-v/glava-62/statja-1135/#000176
https://legalacts.ru/kodeks/GK-RF-chast-3/razdel-v/glava-62/statja-1137/#100149
https://legalacts.ru/kodeks/GK-RF-chast-3/razdel-v/glava-62/statja-1139/#100163
https://legalacts.ru/doc/metodicheskie-rekomendatsii-po-udostovereniiu-zaveshchanii-i-nasledstvennykh-dogovorov-utv/#100067

B cooTBeTrcTBMM € yYCTAaHOBJIEHHBIMHU TIpaBWJIaMU U TpeOOBaHUSAMHU
3aBEUIAHUE COCTABIIETCS M TMOAINKCBHIBAETCA 3aBeUlaTelNeM, a I0ociIe JTOro -
YAOCTOBEPSIETCS HOTAPUYCOM WM JOJDKHOCTHBIM JIMIIOM, HMEIOIIMM IIPaBO
YIOCTOBEPSTH 3aBELIAHUS. 3aBEIIaHUE COCTABIIIETCS B JIBYX SK3EMIUISpax, OJUH
U3 KOTOpBIX IEPENAETCs Ha PYKW 3aBEIIATENI0, a JPYyroM OCTaercs B JAelax
HOTapUaIbHOW KOHTOPHI (MJIM HOTApUyCca) IO MECTY OTKPBITHS HACIEACTBA.

[TonBoAst WUTOrM BBIIIECKA3aHHOMY, OCHOBHBIM CIIOCOOOM pAaCIOpSKEHUS
CBOMM HMYIIECTBOM Ha ClIydyall CMEpPTHU SIBJISICTCS 3aBELIAHUE, 3aBEPEHHOE Y
HoTtapuyca. B Poccuiickoit denepannu CymecTByOT YeThipe (GOpMbI 3aBEIIaHUH,
COCTAaBJICHHBIX 0€3 y4acTusi HoTapuyca.

[lepBoil (dopmoii SBISAIOTCS 3aBEIIaHMs, KOTOpPblE MPUPABHUBAIOT K
HOTapUAJIbHO YOCTOBEPEHHBIM.

CormacHo crarbe 1124 I'paxnanckoro koxaekca Poccuiickonn denepanum,
«3aBEUIaHUE JOJDKHO OBITh COCTaBJIEHO B NMUCBMEHHOM (pOpME U yIOCTOBEPEHO
HoTapuycom» [6]. B maHHylo Tpymnmy BXOAST CIEAYIONIME Pa3HOBUIHOCTH
3aBELIaHUs:

- 3aBEIIAHUs TPAXK/IAH, HAXOAIIUXCS HA JICUCHUU B OOIBHUIAX, TOCTIUTAIISIX
WIH JPYrUX JIEYeOHBIX YUPEKICHUAX, a TAKKe NPOKUBAIOIIUX B JIOMaxX IS
npectapenbix U MHBaNUAOB. OHHM JOMKHBI OBITH YOCTOBEPEHBI TJIABHBIMU
BpayaMU, UX 3aMECTUTEISIMU IO MEIULMHCKON YacCTH, WU JAEKYPHBIMH Bpadamu
COOTBETCTBYIOIINX MEIWLIHMHCKUX YUpEKACHUU. JIMpEKTOpBI WM TJIaBHBIE Bpayu
JOMOB JUIS TPECTApeNbIX W HMHBAJIUIAOB TAKKE MOTYT 3aBEpPATHh YyKa3aHHBIC
3aBeLIaHNs;

- 3aBElIAHMs TpaXxJaH, HAXOMAIIMXCA Ha CyAax, IUIABAIOIIMX II0J
I'ocymapctBennbiM ¢urarom Poccutickoit deneparuu. Takue 3aBemanusi JOHKHBI
OBITh YJIOCTOBEPEHbI KATUTAHAMU YKa3aHHBIX CYJI0B;

- 3aBElIaHUs TPAXKIAH, HAXOIUSIIMXCSA B JKCIEAUIMAX. Takue 3aBellaHus

JOJKHBI OBITh YAOCTOBEPEHBI HAYaIbHUKAMHM JaHHBIX dKcreauiui [23];
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- 3aBelIaHus BOCHHOCTYXKAIIIUX, a TAK)KE TPAKIAHCKUX JIUII, paOoTaIoINUX B
BOMHCKHUX YaCTsIX, U YJIEHOB UX CEMEH, a TakKe YICHOB ceMel BOSHHOCTY KaIIIHX.
DTH 3aBeIIaHUs JOJKHBI ObITh YIOCTOBEPEHBI KOMaHIUPAMH BOMHCKUX YaCTEeH;

- 3aBeIIaHus TPaXKJaH, HAXOAIIMXCS B MECTax JUIICHUS CBOOOnbI. Takme
3aBENIaHus JOKHBI OBITh 3aBEPCHBI HAYATbHUKAMH YKa3aHHBIX MECT JIMIICHUS
cBoOobI [23]. JlaHHBII TepedeHb SBISETCS HCUEPIIHIBAIOLIUM.

B coBpeMeHHOM 3aKOHOJATENhCTBE COCTABJICHHWE 3aBellaHusi 0e3 ydacTus
HOTapuyca SBISETCS BO3MOXKHBIM TPU YCIOBHUU, UYTO 3aBEIIAHUE COCTABIICHO
3aBellaTeseM M MOJANMHMCAHO KaK caMUM 3aBelaTelieM, Tak M cBujereneMm. Takxke
BaXXHO OTMETUTh, YTO 3aBEIIaHHE JODKHO OBbITh 0053aTeIbHO 3aBEPEHO
JOJKHOCTHBIM JIUIIOM, COTJIACHO YCTAHOBJIEHHBIM 3aKOHOM MPOIIEAYpaM.

B »Tom ciywae 3aBemaHue JIOJDKHO OBITh  HAmNpaBlICHO — JIUIOM,
yIOCTOBEPUBIIINM €ro 4Yepe3 TeppUTOpUAIbHBIE OpTaHbl (eaepaibHOrO OpraHa
UCTIOJIHUTEIILHOM BIIACTH, KOTOPBIE OCYIIECTBISIOT (DYHKIIMM IO KOHTPOJIIO H
HAA30py B cpepe HoTapuaTa u npaBonpuMeHUTeNbHbIe PyHKIMU. COoriacHo 4acTH
3 cratbu 1127 T'K PO, «ecnu nuily, yIOCTOBEPHUBILIEMY 3aBEHIAHUE, M3BECTHO
MECTO JKUTENIbCTBA 3aBelllaTeNs, 3aBElllaHhe HaMNpaBisAeTCd HENOCPEICTBEHHO
COOTBETCTBYIOIIEMY HOTapUycy» [6].

Bropoit dhopmoit siBisieTcst 3aBeniaHue, COCTABICHHOE MPU YPE3BBIYANHBIX
obcrostenbcTBax. CornacHo yactu 1 crateu 1126 I'K PO, «rpaxkganuH, KOTOPbIN
HAXOJIUTCS B TIOJIOKEHUHU, SIBHO YIPOXKAIOIIEM €r0 *KU3HU, U B CUJTY CIOKUBIIUXCS
YpE3BBIUAMHBIX OOCTOSITENHCTB JIMIIIEH BO3MOYXHOCTH COBEPIIUTH 3aBEIaHHE B
COOTBETCTBHM ¢ TpaBuiaamMu ctatedt 1124 - 1128 nacrosmero Komekca, moxer
U3JIOKUTh TIOCIEAHIOD BOJIO B OTHOIIEHUMM CBOEr0 HMMYIIECTBA B IPOCTOU
nuchMeHHOM (opme. M3noxkeHune TpaxAaHUHOM TMOCIEAHEH BOJIM B MPOCTOM
NUCbMEHHOM (opMe TpHU3HAETCS €ro 3aBelllaHheM, €eCJu 3aBellarelib B
OPUCYTCTBUU JABYX CBHJETENIEM COOCTBEHHOPYYHO Hamucal | MOAIUCcal
JOKYMEHT, U3 COJEp’KaHHUsI KOTOPOIro CJEAYeT, 4YTO OH MpEICTaBIseT COoOOn
3aBemanue» [6]. B ciayuae momydenuss uHdopManMu O CMEPTH 3aBelIaTEeNs,

COCTAaBJICHHOC 3aBCIIAHUC BCTYIIACT B 3dKOHHYIO CHUJTY TOJIBKO ITOCJIC TOTO, KaK Cy[
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NOATBEPAUT (akT, 4YTO 3aBelllaHHEe OBbUIO COCTABJICHO TIPU UYPE3BBIUYAMHBIX
o0cCTOsTENbCTBAX. DTO OOECIEUMBAET JKECTKOCTh U 3aKOHHOCTH JTaHHON (POpPMBI,
nenas €€ UEHHOM Mg OTHENbHBIX CIy4aeB, KOrJa HEBO3MOXKHO COCTABUTh
3aBEIIAaHNE B COOTBETCTBHH C HOpMaMH 3aKOHA.

Tperseit ¢dopmoit sBasieTcst 3akpbiToe 3aBemanue. JlanHas Qopma
3aBElIaHMsl ~ COCTaBJISeTCSl B TNUCBMEHHOW  (opme,  MOJAMUCHIBAaETCA
COOCTBEHHOPYYHO 3aBelareieM. B 3aBeliaHuu yKa3bIBae€TCS HEMOCPEACTBEHHO
MECTO U JaTa cocTaBieHus. B cojepikaHuu 3aBelianus 3aBeniaTesi0 He00X0uMO
YEeTKO pa3rpaHUyuTh, KaKUM JIMIAM W Kakhue OOBEKThl OH J>KEJaeT 3aBellaTh.
Cornacno yactu 3 crateu 1126 'K P®, «3akpeiToe 3aBElIaHUE B 3aKJICEHHOM
KOHBEPTE MepeaeTcs 3aBellaTeieM HOTapuycy B IPUCYTCTBUM JBYX CBHJIETENEH,
KOTOpbI€ CTaBSAT HAa KOHBEpTE CBOM mnoanucu. KoHBepT, MOANUCAHHBIN
CBUJICTEIISIMU, 3alI€4YaThIBACTCS B UX MPUCYTCTBUU HOTAPUYCOM B JIpYTOM KOHBEPT,
Ha KOTOPOM HOTapuyc JeJIaeT HaJIMUCh, COAEPIKALYI0 CBEICHUS O 3aBellaTeie, OT
KOTOpPOr0 HOTapUyCOM MPHUHITO 3aKPHITOEC 3aBEIIaHHE, MECTE€ U JaTe €ro
npuHATHS, (aMUIuu, 00 HWMEHH, OTYECTBE M O MECTE J>KHUTEIbCTBA KaXKIOTro
CBUJIETENISI B COOTBETCTBUM C JOKYMEHTOM, YAOCTOBEPSIOLIUM JTUIHOCTH [6].

YerBeproit hopmoii siBisieTCs, 3aBenIaTeNIbHOE PACOPSKEHNE Ha ICHEKHbIE
cpenctBa B Oankax. JlanHas (opma 3akperuieHa cratbeir 1128T'K P®, «mpaBa Ha
JIEHEKHBIE CPEJCTBA, BHECEHHBIC TPAXKIAHUHOM BO BKJIAJl WM HaXOJSIIUECsS Ha
J000M JpYroM cueTe rpaxkaaHuHa B OaHKe, MOTYT ObITh MO YCMOTPEHHIO
rpakJaHuHA 3aBelllaHbl JMOO B MOPSJAKE, MPEIyCMOTPEHHOM cTaThsiMu 1124 -
1127 T'K P®, nubo nocpeacTBOM COBEPUICHHS 3aBEIIATEIBHOIO PACIOPSIKEHUS B
MUChMEHHOH (hopme B TOM (punnase 6aHKa, B KOTOPOM HaXOIUTCS ITOT cUeT» [6].

Ha npumepe cynebHoii mnpaktuku CeBepoypalibCKOro TOpPOJCKOro cyzaa
MOKHO TIPOCIEANTHh MpodiieMy dYerBepTod ¢opmbl. B  coorBercTBUHM C
3aBelIaTelbHbIM pacnopsbkeHrueM YepHoycoBa A.H., oH 3aBeman cBOMl J€HEKHbBIN
BKJIa B Oanke cBoed marepu Yepnoycopoit ['.JI. Oren UepnoycoB H.®D. He
npereHoBan Ha HacnenctBo. CormacHo stomy YepnoycoBa [I'.JI. sBisercs

€IMHCTBEHHBIM HacienHukoMm. llocme cMepTu chiHa oHa He oOpamaiach B
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HOTApUAIBHYIO KOHTOPY JUJIsl IPUHATHS HACJEACTBA, TaK KaK MOCUMUTAJIA, YTO YXKe
MPUHSIACh HACIENCTBO, TEM, UTO 3a0pajia JBIKUMOE UMYILECTBO ChiHA. B MapTe
2020 r. YepHoycona I'.JI. oOpaTunach B OaHK JJid MOJTYYEHUS JICHEKHBIA CPEICTB
10 BKJIaNy, OTKpEITOro Ha uMs YepHoycoBa A.H. B 6anHke eil oTka3anu CChUIAsCh
Ha TOM, YTO OTCYTCTBYET CBHJIETEIILCTBO O MPABE€ HAa HACIEICTBO, U 4YTO OHA
MPOITYCTHUJIA IECTUMECSYHBIN CPOK, JJIsl TOTO YTOOBI MPUHATH HACIEACTBO.

B cBs3u ¢ atum UepHoycora JI.I'. oOpaTtunacs ¢ uckom B CeBepoypanbCKuii
TOPOJICKOM Cy[l JJIs IPU3HAHUSA €€ HACIEAHUKOM JEHEXKHOTO BKJIA/a U MPOLIEHTOB
10 TOTOBOpPY B OaHKe.

B cynebnom 3acenanum cyp, onupasich Ha ctateu 218, 1110, 1111, 1128,
1152, 1152, 1154 TK P®, ycranoBui, uro UepHoycoB A.H. npu *u3HU OCTaBUII
3aBEIIATENILHOE pacrnopsbkeHue, Kotopoe 3asemiaer Yepnoycosoir [JI. B
COOTBETCTBMM C Marepuanamu nena, B oraene 3AI'Ca He umerorcs akra
3aKJIIOUCHHsS] Opaka, pacTop:keHusi Opaka W akta poxjaeHus pgered. Orel-
UepnoycoB H.®@. B cyzne moaTBepIus, 4YTO HE MNPETEHAYET Ha HACIEICTBO U
corjaceH ¢ MCKoBbIMU TpeOoBaHusiMu Uepnoycooii I'.JI. Takum oOpa3omM, MHBIX
JU1, KOTOPbIE MOTYT IIPETEHI0BAaTh HA HACIEACTBO HEe uMeroTcs. [Ipu TiarensHon
U BCECTOPOHHEW NIPOBEPKH MAaTEpUalOB Jeia CyJA YIOBIETBOPUI HCKOBOE
tpeboBanue Yepuoycosoii I'.JI. [18].

CornacHO pacCMOTPEHHBIM BBIIIE ACTIEKTaM, MOJI CTATyCOM 3aBEIIATEIBLHOIO
pacnopspKeHus — CJIEAyeT  INOHMMaTh  BOJICM3BSBICHUE  HACIEIOJaTels,
MOCBAIIICHHOE TMOPSJAKY WM XapaKTepy paclopsbKeHHs €ro uMyliecTBoM. B
JAHHOM Clly4ae pacloOpsiKEHUE SBIAECTCS HEOThEMJIEMOW YacThlO 3aBElllaHus,
KOTOpPOE MOKET TOBJIMSITH Ha PACIOPsHKEHUE HACIENCTBA B OyaymieM. 3aBeniaHue,
B CBOIO OU€pE/lb, MPEACTABIISIET COOON OHOCTOPOHHIOKO CIIEIKY Ha CIy4ail cCMepTH
3aBewiaTens, B  KOTOPYIO BXOJAT  3aBELIATENIbHBIC  PACHOPSKEHUS IO
pacripenenenuto uMyinecTBa [11]. OnHaKO CTOMT OTMETHTh, YTO 3aBEIIATEIIEHOC
paclopsiKEHHE M 3aBEUIaHUE - HE CHUHOHUMBI, & CKOpEE B3aMMOCBSI3aHHbBIC
MOHSITHS, T/I€ 3aBElIaHHe SBIAETCS 0oJjiee MIUPOKUM TOHSITHEM, BKIIOYAIOUIUM B

ceOs 3aBelaTeNbHbIE PACIIOPSKEHUS.
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2 OT1aeabHbIe NMPUHIMIBI HACJICT0OBAHUSA 10 3aBCIIAHUTIO

2.1 Cso0Ooaa 3aBemianus

CBoOona 3aBellaHusl SIBASIETCA OJHUM M3  KJIIOYEBBIX IPUHIUIIOB
HACJIEICTBEHHOI'O IIPaBa, KOTOPOE ONPEAEIISIETCA 3aKOHOIATENBCTBOM Poccuiickon
Oenepanuu. B HacTosimee Bpemsi cBOOOJa 3aBElIaHUs HE SIBISETCS aOCOIIOTHO
HOBBIM TMPHU3HAKOM 3aBellaHus. TeM He MeHee, JlaHHasg CB00O/a MpeJCTaBisia
co0Ol OAMH M3 BaXHBIX AacCHEKTOB 3aBeliaTenbHOro mnpaBa. OCHOBHas wujes
3aKII0Yalach B TOM, YTO Ka)KIblii Tpa)AaHUH HMEET IPAaBO CaMOCTOATEIBHO
OMPENIENIUTh, KOMY U KaKO€ UMYILIECTBO OYJIET HAIIPABJICHO MOCJIE €r0 CMEPTH.

B rpaxnaHCKkoM KOJEKCE 3aKperuieHO TMOHSATHE CBOOOJBI 3aBEllaHus,
KOTOpO€ MpeAycMaTpUBAET OMNpPENCIICHHBbIM 00bEM MpaB U BO3MOXKHOCTEH st
3aBemiatensi. CorjacHO [JaHHOMY TOHSATHIO, 3aBellaTeNb BIpPaBE 3aBelIaTh
NpUHAUIeKAIlee €My HMYIIECTBO B COOTBETCTBUM CO CBOUMH JIMYHBIMU
NPEANOYTCHUSIMU U YCMOTPEHHEM. Ba)kHO OTMETUTH, YTO 3aBEIIATENb HE JOJIKEH
COTJIaCOBBIBaTh C KeM-JIMOO cojepkanue 3aBerianus [1]. OgHako, HECMOTPs Ha
OPUHIMI  CBOOOABI 3aBElIaHMs, €My HEOOXOAMMO YYHUTHIBATH HECKOJIBKO
paBOBbIX orpaHudeHui. Takxe 3aBemiaTenb BIPaBE 3aBEUIaTh CBOE MMYIIECTBO
ar00bIM JuniaM. B coorBercTtBuM co ctathed 1121 'K P®, «3aBemarens MoXeT
COBEPIIIUTH 3aBellaHue B MOJb3Yy OJHOTO WJIM HECKOJIbKUX JinIl (cTaThsa 1116), kak
BXOJISIIINX, TAK ¥ HE BXOAIIMX B KPYT HACICAHUKOB 1O 3aKOHY» [6].

OnHYMM W3 KJIIOYEBBIX MOMEHTOB JAHHOI'O MPHUHLMIA SBISETCS TO, 4YTO
3aBenlaTe’lb MO CBOEMY YCMOTPEHHUIO MOXET ONPEAECNUTh J0JU HACJIEIHUKOB B
3aBelaHUM WM COCTABUTH 3aBelaHue 0e3 ykazaHus foje [7].

3aBemiaTenb HMMEET IOJIHOE IPAaBO  PACIOPSKATHCS ~ UMYIIECTBOM,
HaXOJSIIMMCS B €r0 paCHOPSKEHUHU Ha JE€Hb OTKPBITUSL HACIEACTBA.

JInst ocylllecTBIEHUs JaHHOTO TEpEeYHs ACHCTBHM 3aBeniaTelb BIIPaBe
COCTaBUTh OJHO WJIM HECKOJbKO 3aBemanuii [7]. CormacHo yactu 1 crateu 1119

'K PO, «3aBemiatenp BIPaBE 0 CBOEMY YCMOTPEHHUIO 3aBEIIATh HMYIIECTBO
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J00BIM JIMIIAM, JIFOOBIM O00pa3oM OMPENEIUTh JOJIM HACIEIHUKOB B HACJIC/ICTRBE,
JMIINATh HACJEACTBA OAHOTI'O, HECKOJIBKUX WJIM BCEX HACJIEAHUKOB IO 3aKOHY, HE
yKa3bIBasl MPUYHH TAKOTO JIMIIEHUS, a B CIy4asiX, OPEAYCMOTPEHHBIX HACTOSIIIUM
Kozmekcom, BKIIFOUNTH B 3aBENIaHUE HHBIC paciopshKeHHS» [6].

3aBeniarens BOpaBE W3MEHUTh JUOO OTMEHUTH pPaHEE COCTABICEHHOE UM
3aBEUIaHUE WM BKJIOYUTh B JIaHHBIA JOKYMEHT WHBIE pPaclnopsbKeHUue B
COOTBETCTBHHU C 3aKOHOAATEIbCTBOM Poccuiickon denepauun.

CBo0Oo/1a 3aBelanusi sIBISETCS TJIABHBIM MPHUHIIMIIOM, COTJIACHO KOTOPOMY
3aBellaTelb UMEET MPaBO MPOU3BECTU PsAJl IEUCTBUU MO CBOEMY YCMOTpEHHUIO. B
IIEPBYIO O4YEpElb, 3aBEUIATENb BIPAaBE HA3HAUYWTh MCIOJHUTENSA CBOEW BOJM,
KOTOpBIA OyJeT oTBe4YaTh 3a BBIMOJHEHHE 3aBellaTeIbHbIX JelcTBuil. B
coorBercTBUM cO ctatbel 1134 T'K P® npaHHOrO HCHONMHUTENS 3aBElIaHUd
HAa3bIBAIOT TYIICPUKAZUUKOM.

3aBeniaTens BIpaBe MOJHA3HAYUTH HACJIEAHUKA MO 3aBEIIAHUIO WIH 3aKOHY
B CJIly4ae, €CJId M3HAYaJIbHO HA3HAYEHHBIM WM HACJICTHUK OTKaXXETCs, MO0 He
CMOXET TMPUHATh HACIEICTBO. JTO MOXET MPOU30UTH, HANpPHUMEpP, B Ciyyae
CMEPTH WU OTCTPAHEHUS HACIEIHUKA UM OTKa3a OT HACJIEICTBA.

CBoOona 3aBemiaHus — 3TO OAHO U3 (YHIAMEHTAJBHBIX IpaB, KOTOPOE
IIPEAOCTABIISIET 3aBELIATENI0 BO3MOYKHOCTh BIIMATh HA PACIPEHCIEHUE CBOETO
HACJIEJCTBA. DTO MPABO BKJIOYAET B C€Osl BOBMOKHOCTh OTMEHUTH WJIU U3MEHUTH
COCTaBJICHHOE MM 3aBelaHKe B JIF000¢ BpeMs U 0e3 00bsicHeHus npudrH [8].

Jlnst oGecrieueHusi UCTIOJIHEHUSI CBOEH BOJIM, 3aBEIATENb MOXKET BO3JIOXKUTh
HA OJHOrO WIM HECKOJbKUX HACJIEIHUKOB OO0S3aHHOCTH HMYIIECTBEHHOTO
XapakTepa B IMOJb3y OJHOTO WM HECKOJIBKHMX JIHI. TakoW BUJ 3aBELIATEIBHOIO
OTKa3a SIBJISIETCSl OJJHUM U3 KIIFOUEBBIX CIIOCOOOB JI0OPOBOJBLHOIO pAaCIPENEIICHUS
HaciencTsa [2].

I[ToMuMoO 3TOro, 3aBelIATENb MOXKET «IIPOCTUTH» CBOMX HEJOCTOMHBIX
HACJICAHUKOB, Ja)Xe€, HECMOTPS Ha CBOIO BO3MOYKHOCTH BIIMATH B PacIpeleiICHUN

HacCJICOCTBA.
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Jiist obecrieueHus paboOThl MPUHIIMIIA CBOOOIBI 3aBEIaHUs ObUT CO3[IaH PsiJl
BO3MOXKHOCTEM IO  peajau3allM, BKJIOYas CHOCOOHOCTh  HACIEHOJaTENs
COCTaBJIATh HE OJHO, @ HECKOJbKO 3aBEIaHHUM, JTUOO BO3MOXHOCTh COCTaBHTh
3aKpbITOe 3aBemaHue. K TOMy k€ 3aKOHOJATEIbCTBOM YCTAHOBIIEHO, 4YTO
3aBemaTeNib HE O005f3aH C€OO00IIaTh KOMY-THOO O COAEp)KaHWM, COBEPIICHHHU,
M3MCHEHUH WM OTMEHe 3aBerianus [1].

bonbiioe 3HaueHre mo peanu3alyy MPUHIMIA CBOOOIBI SBISETCS TaiiHA
3aBemaHug. CoryiacHoO 3TOMY NPUHLMITY, HUKTO HE IPaBOMEPEH pasrialliarh
UHGOPMAIIMIO O COJIEPKaHUM 3aBelllaHus, PaKkTe ero COBEPIICHUS, U3MEHEHUS WU
orMmeHbl [14]. KOHCTUTYIIMOHHON OCHOBOW TalHBI 3aBEUIaHHS SIBJICTCS CTaThs 23,
KOTOpasi rapaHTUPYET MPABO I'pakJaH HAa HEMPUKOCHOBEHHOCTh YaCTHOM JKW3HH,
JUYHYI0 U CEMEHHYI0 TalHy, 3alllUTy CBOEH 4YecTH W J0OpOro MMEHH, TalHy
NEpenucKu, Teae(OHHBIX Pa3rOBOPOB, IMOYTOBBIX, TelerpadHbIX W HHBIX
COOOIICHUIA.

B COOTBETCTBUH c I'K PO, cTaTrbei 1123
«HOTapuyc, JpYyroe yAOCTOBEPSIOIIEE 3aBEIIAHUE, IEPEBOJYMK, UCIIOJHUTEID
3aBEUIAaHUs, CBUAECTENHU, CYNPYr, YYacCTBYIOIIMII B COBEPLUICHHUH COBMECTHOIO
3aBEUIaHUs CYIIPYrOB, CYNPYT, IPUCYTCTBYIOIIUN NPHU YAOCTOBEPEHUM 3aBEIIAHUS
JIPYroro Cympyra, CTOPOHa HACJEJICTBEHHOIO JI0rOBOPA, HOTAPUYChl, UMEIOLIUE
JOCTYIl K CBEIEHUSAM, COJEpKAIIUMCS B €IMHOW HHPOPMALMOHHON cucTeMe
HOTapuaTa, W JIMI[A, OCYIIECTBJISIOMIUE OOpabOTKY  JaHHBIX  €IUHOU
MH()OPMAIIMOHHOM CHUCTEMbl HOTApUaTa, a TAKXKe TPakKIaHWH, MOAMUCHIBAIOIIUN
3aBEIlaHWE€ WM  HACJIEACTBEHHBI JOrOBOp BMECTO  3aBELIATeNs WU
HACJIeIo1aTelNsd, HE BIIPaBE [0 OTKPBITHS HACIEACTBA pasrialiaTh CBEACHMUS,
KACaIOIIMECS] COIAEPKAHMS 3aBEIIAHMsS WIM HACIEACTBEHHOIO JOrOBOpa, HX
COBEpIICHHSI, 3aKIIOYCHUSA, U3MEHEHHUS WK OTMEHbI» [6]. DTO HeoOXoauMo ist
COXPAaHHOCTH HMMYIIECTBEHHBIX IpaB  HACIEAONaTells MW  YCTOMYMBOCTHU
B3aMMOOTHOILIEHUI MEXIYy HACIEI0JaTEIEM U HACIEIHUKAMU.

CornacHo nyHkta 3.9 Meronnueckux peKOMEHAAUUK MO YJIOCTOBEPEHUIO

3aBCIIaHUMN U HACJICACTBCHHBIX JOI'OBOPOB, ((CB06OI[a 3aBCHIAHMA OI'PAHNYNBACTCA
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npaBuiamMu 00 oOs3arenbHOU Jjosie B Hacienactse» [11]. Ho HecMmoTpst Ha 3To,
3aKOHOJATENh OOBEAMHSICT MPABO HAa PACMOPSIKEHHE COOCTBEHHOCTHIO M 3AIHTY
WHTEPECOB CEMbH, BKJIIOYAsh HAWOOJee YySI3BUMBIC TPYMIBI, TakWe Kak JCTH M
HEKOTOpbIE KaTeropuu HeTpyaocnocoOHbX [23]. OcHOBHas BO3MOXHOCTH
000CHOBaTh MO0OHOE 3aKOHOAATENHCTBO UMeeTcs B Koncturynuu P®, koropas
MO3BOJISIET OTPAHUYMBATH CBOOOBI TPAKIAH B TOM Mepe, B KOTOPOU 3TO Tpedyercs
JUISL OXPaHbI MPaB 1 3aKOHHBIX MHTEPECOB JAPYTUX JIMII, a TAKXKE MOPAITH, 3JI0POBBS
U KOHCTUTYIIMOHHOTO cTpos [24].

[TogBoas utor BeIIECKa3aHHOTO, TIpH M3ydeHuu Konctutyuu Poccuiickoi
Oenepaunu u ['paxxnanckoro koaekca Poccurickon denepanyu MOXKHO CHEIATh
BBIBOJI O TOM, YTO OIPAaHMYCHHE CBOOOJBI 3aBElIaHUS JCHCTBYET B HMHTEpecax
OJIM3KUX POJCTBEHHUKOB HACJIEMOAATENs, KOTOPhIC HYKIAIOTCS B MaTepUaTbLHOMN
noanepxkke [23]. Ho ecnu 3aBemaHue COCTAaBICHO B TOJB3Y TPETBHUX JIMIl HIIH
TpaKIaH, SIBISIONUXCS HACICAHUKAMH IO 3aKOHY, HO HE HMMEIONIMX IpaBa Ha
00s13aTENBHYIO JIOJF0, 3TO HE 03HAYAET, YTO HACJIEIOBAHUE OYIET PEryIrupOBaThCS
B COOTBETCTBUM C HacjeloBaHMeM T0 3akoHy. Ilpm »sToM 3aBemnanue
JEHCTBHUTEIBHO, €CJIM OHO HE COJICPKUT MOJ0KEHUM, TPOTHBOPEUAIINX ITpaBUIaM

00s13aTEILHON JOJIH.

2.2 Taiina 3aBeliaHus

[IpyHOMN TalHBI YAOCTOBEPEHMWS 3aBEIAHMs 3aKperuieH B crtarbe 1123
I'paxxmanckoro xoxekca Poccuiickon @enepanuu, KOTOPBIA ONPENETseT Kpyr
IpaKJaH, HE UMEIOIIMX MpaBa pa3ialllaTh CBEACHMS, KacaroUIUecs COAECpKaHUs,
COBEpILIEHHSI, OTMEHBI WJIM U3MEHEHHUS 3aBEIIaHuUs 10 OTKPBITHI HacieacTsa [6].

B cyneOHoil mpakTuku OJIEKTPOCTAIBCKOTO TOPOACKOrO0 CyAa HMEIOTCS
ciydyau Hapymienus ctatbu 1124 'K P®. Mamtoruna A.O. obpaTunachk ¢ UCKOM O
NpU3HAHUM 3aBELIAHUSI HENEWCTBUTENbHBIM. B HUCKOBBIX TpeOOBaHUSIX OHAa
yKa3aja, 4TO B COCTaB HacyeAcTBa Bouuia 1\2 mons Ha mpaBe COOCTBEHHOCTH Ha

kBapTupy. OHa SBJISIETCS COCOOCTBEHHHKOM JIaHHOW KBAapTHUpHI B paszmepe 1/2
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nonu. B 3aBemanuu, ynocroBepeHHOM Hotapuycom 2006 r. Hacienonareib e
3aBelaeT NpuHaaIexKamyo emy 1\2 oo B mpaBe COOCTBEHHOCTH Ha KBapTHPY.
B nocnennem 3aBemanmm ot 2019 1. Hacnmemomarens 3aBEIIaeT CBOK JIOJIIO
bapeiiaukoBort M.H, kotopass emy sBIseTcs TpaXIaHCKOM XeHoW. JlaHHoe
3aBEIIaHUE COCTABISIIOCH JIOMA B MPUCYTCTBUU T'PAXKIAHCKOM JKEHBI U HOTapHyca.
[Ipu odpopmnenun 3aBemanus bapeimaukoBa M.H. HuKyma He BhIXOIWIA H3-3a
Oonmeit B Horax mpu nepenBwkeHud. llocime cocTaBieHus — 3aBEIIaHUS
HACJIEAO0/1aTellb PACIUCcalcid B 3aBEUIaHUWU M KypHaiue. Omiatod HOTapUAIbHBIX
JNEHUCTBUI W TIOJNY4YEHUs 3aBEIlaHUusl B HOTApUAJIbHYIO KOHTOPY XOJWJIa
bapeiiankosa M.H.

B xome cyne6Horo paszOupaTenbCTBa CyJI HOPUXOAUT K BBIBOAY, 4YTO
3aBemianue oT 2019 r. cocraBieHO ¢ HAPYIIEHUSMM HOPM 3aKOHOAATENBCTBA. A
UMEHHO, B dacTH 2 crtatbu 1124 I'K P®, 3aBemjanme OBUIO COCTaBICHO B
NPUCYTCTBUU CBUJIETENS, B MOJb3Y KOTOPOrO COCTaBIISIETCS 3aBelanue. MckoBbie
tpeboBanus MamortuHoit A.O. cyx yaosierBopui [19].

[Ipu pabote c 3aBenIaHUSIMA HOTAPUYChl U COTPYAHUKH HOTapHUAIIbHBIX
KOHTOp 00s13aHBI COONMIOAATH OOIINY MPUHIIUT TailHBI COBEPIICHUS HOTAPHUAIBHBIX
JNEUCTBUM, MNpONMMCaHHBIM B cTrathe 5 (OCHOB 3aKOHOJATENbCTBA Poccuiickoit
@®enepanuu 0 HoTapuare. CoryiacHO TpPeOOBAaHUAM BBIICYKA3aHHOW CTATbU UM
3ampeleHo pasrilamaTh CBEACHUS O COBEPIICHHBIX HOTAPUATIbHBIX IEUCTBUSX.

Brimaua crnpaBoK O COBEPIIEHHBIX HOTAPUAIIBHBIX JEUCTBUSX, BKJIHOYAs
3aBelIaHUsI, MOXKET OCYIIECTBIATHCS TOJBKO MO TPEOOBAHUIO MPOKYPATYpPHI, Cya
WJIM OPTaHOB CIEACTBHUSI B CBSI3U C YTOJOBHBIMU WJIM TPAXAAHCKUMU JEJIaMU.

[lonayany mnOpuUHIUO TaWHBl PACHPOCTPAHSUICS HUCKIIOYUTEIBHO Ha
HOTapPUYCOB U JIOJKHOCTHBIX CIIYXalllUX HOTApUAIbHBIX KOHTOpP. B coBpemMeHHOM
MUpPE KPYT JIMI[, KOTOPbI€ 00s13aHbl COOMI0OATh JAHHBIM MPUHIIUI, 3HAYUTEIHHO
yBenuueH. Ha cerogusimiHuil JeHs BCe JIMIA, KOTOpPbIE BIAJCIOT MHPOpMaILUen o
COBEPIIICHUHU 3aBEIllaHus], 00s13aHbI COONIOAATh MPUHILMI TalWHBL. Takke clenyeT
OTMETHUTh, YTO I[IOBCEMECTHOE COOJIIOJICHHE TMPHUHIMIA TaWHbI COBEPIICHHUS

3aBCHIaHUA ABJISICTCA BA’KHBIM YCIIOBUEM IJIsA oOecrneueHnst 3aKOHHOCTH U 3alIUThI
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npaB coOCTBeHHOCTH. HapylieHue JaHHOrO NPUHIIMIIA MOXET IPUBECTH K
HETaTHBHBIM MOCJIECACTBUSIM, KaK I HACIEAHUKOB, TaK W ISl HACIEAOAATEICH.
[TosToMy HE0OXOAMMO YAEIUTh JAOCTATOYHOE BHUMAHUE BOMPOCY COOJIIOACHUS
TaHbI 3aBEUIAHKS U OCYIIECTBIISATH KOHTPOJIb 3 BBIITOJIHEHHEM 3TOr0 MPUHIKIA.

Ha 3akoHO#aTenbHOM YPOBHE YCTAHOBJICHBI HOPUIWYECKHUE TapaHTUU JJIs
3al0MThl TAWHCTBA 3aBCIIAaHUM. B ciy4asx HapyleHUs JaHHBIA TapaHTUN
3aBeliarens  BlpaBe TpeOOBaTh  KOMIICGHCAIIMIO  MOpAjJbHOTO Bpelaa H
BOCIIOJIB30BATHCS UHBIMM METOJAMU 3alIUThl CBOMX IPa)KAAaHCKHUX IPaB, KOTOpPbIE
peyCMOTPEHbI 3aKOHOM [23].

CBsi3aHHBIN C TPUHIIMIIOM TaWHBI 3aBEIIAHUS MOPSAOK BblIauM AyOiuKara
3aBellaHUs HEO0OXOAWMO BBIMOJHUTh B COOTBETCTBUU C YCTAaHOBJIEHHBIMU
npaBuiaMu. JlyOnukar 3aBellaHusi MPEJOCTaBISETCS CaMOMY 3aBelIaTemto JIOo
€ro HaclJIeIHUKaM, KOTOPBIX 3aBEUIATEIIb YKA3aJl B 3aBEUIAHUU, TPU NPEIBIABICHUN
CBUCTEILCTBA O ero cMmeptu [23]. B cimydasx, eciu yka3aHHbIC B 3aBCIIaHUHU
HACJICIHUKU yMEpPJIH, TO JYOJMKAT 3aBeHIaHus MOXET ObITh MepeaaH ux
HACJIEIHUKAM, €CJIM OHU IPENOCTAaBIT CBUAECTEIBLCTBO O CMEPTU 3aBELIATENS U
YMEpPLIEro HACJIEHUKA, BCIECICTBUE YETO OHU CTAHOBATCS HACIECIHUKAMU, a TAKKE
IpU TPEABSABICHUN JTOKYMEHTOB, MOATBEPKIAIOIIUX POIACTBEHHBIE OTHOILICHUS
HACJIC[IHUKOB C 3aBemiaresieM (eclid Takue JOKYMEHThl He ObUIM paHee
npezacrasicHsl) [15].

I'paxxmanckum 3akoHOmATenbCTBOM Poccuiickon dPenepaunu TPU3HAIOTCA
HeMaTepualibHble Ojlara, KOTOpbIe MPUHAJJIEKAT TPAKIAHUHY B COOTBETCTBUU C
3aKOHOJIATENILCTBOM U SIBIISIFOTCS HemepenaBaeMbIMHU. HeoTbemiieMol 4YacThbio
JAHHBIX OJlar SBISIETCS HEMPUKOCHOBEHHOCTh YACTHOW JKW3HW, TalHA U
COXPAHHOCTbh JIMYHOM M CEMEWHOW >KU3HHU, KOTOPbIE B COOTBETCTBUM C 3aKOHOM
3alUIIAIOTCS 3aKOHOAATENIbCTBOM, @ UMEHHO cTtaThel 150 I'paxkianckoro kojaexkca
Poccuiickon denepanumu.

3aKOHOJATENBCTBO O0ECIIEUMBAET 3alllUTy HWHTEPECOB TpakJaHWHA B
NOJIOOHBIX CUTYaIUsIX W TPHU3BIBACT COOJIOJIaTh Ba)HBIM MPHUHIMI CBOOOIBI

3aBemanusa. B coorBercTBum co crarbeit 1123 I'paxknanckoro Kogekca P®, Taiina
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3aBelaHus MPU3BaHa 3alUTUTh HEMTPUKOCHOBEHHOCTh JTUYHOM )KMU3HU U CEMEHHON
TaliHbl TPaXKJIaHWHA B OTHOIIEHUU CBOEU BOJIU MpU (POPMUPOBAHUM 3aBEIIAHUS.
['paxxgaHe JOMKHBI UMETh BO3MOXKHOCTbh CBOOOIHO OINpPEAENSATh CBOIO BOJIO, 0€3
JABJICHUSI CO CTOPOHBI, U OBITh YBEPEHHBIMU B TOM, YTO 3aBellaHHWE HE Oymer
pasriaiieHo 10 COOTBETCTBYIOIIEI0O MOMEHTA.

OmrymeHre HEYIOBICTBOPCHHOCTH MM OCECIOKONCTBA B  OTHOIICHHH
coliep)KaHUs 3aBEIIAHUSA MOXKET MPUBECTH K OTKa3y OT €ro COCTaBJICHUS WIH K
(hopMUPOBAHUIO COBEPIIIEHHO HECOOTBETCTBYIOIIEH MCTUHHON BOJIM T'pakJIaHWHA.
[TosTomMy 3ammTa HENPUKOCHOBEHHOCTH YACTHOW JKM3HU M CEMEMHOW TalHBI
SIBJIIETCS. BAXKHBIM KOMIIOHEHTOM TPAKIAHCKOTO 3aKOHOJATENbCTBA, KOTOPBIN
COJICMCTBYET BBICOKOM CTEmeHu CBOOOJALI W HE3aBUCUMOCTH JIMYHOCTU B
COIIMAJIbHBIX OTHOIICHUSAX.

B pamMkax COBPEMEHHOrO TMPABOBOTO PETyJIUPOBAHUS HACIEICTBEHHBIX
OTHOIIIEHUI HE0OX0oaMMO 00paTUTh BHUMAaHUE HA BOMPOCH! KOH(DHUICHIINATLHOCTH
uHOpManuK, CBsA3aHHOW ¢ 3aBemaHusaMu. OJUH U3 acIeKTOB 3TOM ITPOOJIEMBI
3aKJIFOYAETCSl B TOM, YTO CTOPOHBI, KOTOPbIE HE MMEIOT HUKAKOI'O0 OTHOIICHHUS K
HACJIEJCTBY, MOTYT MOJYYUTh BO3MOXKHOCTbH IOJYy4YaTh MOCTYN K MHGOPMAIUA O
3aBeIIaHUAgX.

Jns Toro 49rtoObl TrapaHTUPOBaTh KOH(GUICHIMAIBHOCTh 3aBEIaHUM,
3aKOHO/ATENBCTBO YyCTAaHABIMBACT psii Mep Oe3omacHocTd. B yacTHOCTH,
HaCJIe/0/1aTellb BIIpaBe HE COOOIIaTh HUKOMY O TOM, YTO OH COCTaBMWJI 3aBEIllaHue,
a TaKXKe O €ro colepxaHuu, 00 OTMEHE WM W3MEHEHHHM JIOKyMeHTa. Bcs sTa
uHGOpMAITUS SBISETCS CTPOTO TUIHOU U MOKET CUATATHCS HETTPUKOCHOBEHHOM.

Ecnu rpaxxnaHuHy HYKHO O3HAKOMHUTBCSI C COACpPKAHMEM 3aBEIIaHUS T10
KAaKUM-TMOO0 TpPUYMHAM, 3TO JOCTYMHO TOJBKO OrPAaHUYEHHOMY KpYyry JIHI,
YTBEPKACHHOMY caMuM 3aBemareiaeM. OH MOXET BBIOpaTh TEX JIUIl, KOTOPHIM OH
MOKET JOBEPSITh U KOTOPhIE HE PACKPOIOT 3Ty HH(POPMAITUIO TPETHUM JIMIIAM.

Takum o0pa3om, 3amuTa KOH(PHUICHIMAIBHOCTH 3aBEIIaHW SBIISICTCS
BOXKHBIM aCIIEKTOM ITPABOBOTO PETYJIMPOBAHUS HACIEACTBEHHBIX OTHOIIEHUNA. DTO

IMO3BOJISICT TapaHTHUPOBATH JIMYHOC IIPOCTPAHCTBO TIpaXAaH, KOTOPBIC PCHININ
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COCTaBUTh 3aBEIIaHWE, W TPEIOTBpAIIaTh HEKEIATEIbHBIC TMOCACACTBUSA JUI HX
OTHOILICHUH ¢ OJIM3KUMH JIFOJIbMHU.

B coorBercTBHU co craThel 1123 I'K PO raiina 3aBemanns odecneuynBaeTCs
32 CYET BO3JOXKEHUS  O0S3aHHOCTU  «HOTApUyC, APYroe yAOCTOBEPSIOIIEE
3aBElIaHUE JIUI0, IEPEBOJUMK, UCIIOJIHUTENb 3aBEIAHUs, CBUIETEIU, CYIPYT,
YYaCTBYIOIIMA B COBEPIICHHH COBMECTHOTO 3aBEUIaHHUS CYIPYroB, CYIIPYT,
MPUCYTCTBYIOIIUA TIPH YAOCTOBEPEHUHU 3aBEIaHUS JIPYroro Cympyra, CTOpOHa
HACJICJICTBEHHOT'O JIOTOBOpPA, HOTApUYChl, HMMEIOIINE JOCTYH K CBEJICHHSM,
coJepKaluMcsl B eAuHOM WHGOPMAIlMOHHOW CHCTeME HoTapuara, U JIuIa,
OCYIIECTBIISIIONIME 00pabOTKY JaHHBIX €IMHOM HMH(POPMAIMOHHON CHCTEMBI
HOTapuaTa, a TaKkKe TPaKIaHWH, TOANUCHIBAIONINNA  3aBCIIaHWE  WJIU
HACJICJCTBEHHBINM JOrOBOP BMECTO 3aBEIIaTeNsl WM HACIEN0AaTellsl, HE BIPaBe J10
OTKPBITUSI HACJEACTBAa pasrjamaTh CBEICHUS, Kacalolluecss COJAep>KaHUs
3aBENIaHMs] WM HACJIEACTBEHHOTO JOTOBOpPA, WX COBEPIICHUS, 3aKIIOUYCHUS,
WU3MCEHEHUS WM OTMEHBI» [6].

OnHako yCIIOBHE JOCTOBEPHOCTH pasrjallaéMbIX CBEICHHN HE SIBIISICTCS
00s13aTeIbHBIM, TO €CTh HMH(OpMaIus, Jake eClIu ATO HEOBLIUIA, MOXKET OBITh
WCIIOJIb30BaHa IS HApYIICHUS TallHbI 3aBEIIaHUS W HETaTUBHOTO BIMSHHUS Ha
3I0pOBbE CaMHUX HaCIeAHUKOB U 3aBemiarens [4]. PacmpocrpaHenuwe Takoi
uHPOpPMAITMK MOKET MMETh HAIleJICHHOCTh HABPEAWTHh YKa3aHHBIM TpakaaHam,
HAHECTHU BPE UX IICUXHYECKOMY PaBHOBECHIO.

HecmoTpss Ha BO3MOXHOE HEMPaBAMBOE COJIEpKAHUE pasrianiaeMoin
uHGOpMAIK, MOTUBBI JUIsl €€ PAaCIpPOCTPAHCHUS WIM PA3IalllCHUs HE Ba)KHBI.
I'paxxganam, mepeuncneHHsiM B ctathe 1123 'K PD Heobxomumo coOironaTh
00s13aHHOCTh MOJYAHUS, JOXKHUAATHCS OTKPHITUS HACIEACTBA W HE JOIYCKATh
HapyIICHHUS TalHbI 3aBEIIaHU.

OmuH w3 crnocoOOB 3alllUThl TPAKIAHCKUX TPaB, MPEITYCMOTPEHHBIM
3aKOHO/ATENhCTBOM, 3aKJIIOYAeTCd B TPUMEHEHHH MEp OTBETCTBCHHOCTH B
OTHOIIICHWHM HENPaBOMEPHO JCUCTBYIONIMX JiMl. B ciydae HapymieHus

3aBEUIATEIbHOM TaWHbBI, CyJ HMEET MPaBO 3alPETUTh PACIPOCTPAHATH WIIN
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pasriamarh HWHPOPMAIMIO O 3aBENIATENBHBIX PACHOPSIKEHUSX, CJEIaHHbIX
Hacnenonatenem [23]. B ciyuasx HEoOXOIMMOCTH NPUMEHEHUS TaHHBIX MeEp
3aIUTHI, CaM 3aBelaTelb, JH00 OMEKyH, Ha KOM HaXOIUTCS OTBETCTBEHHOCTH 3a
cOOMIOIGHHE €ro TpaB U HHTEPECOB, BIpaBe OOpPAaTUTHCS 3a MOMOIIBIO K
KOMIICTCHTHBIM opraHam [26].

Haubonee pacnpocTpaH€HHBIM CIIOCOOOM IO 3alIUTe NMpPaB U HWHTEPECOB
3aBelIaTeNs SBJISIETCS ero MpaBO TPeOOBAaTh KOMIIEHCAIMIO MOPAJIBHOTO Bpeaa,
HAHECECHHOT'0 HEMPAaBOMEPHBIMH JICHCTBUAMHU CO CTOPOHBI ApYyrux Jiniy [26].

Takum 00pa3om, 3aKOHOJATENBCTBO MPENyCMATPUBACT DS MEp 3allUTHI
TPpaXTaHCKUX TIpaB 3aBelIaTelied, HapylmieHHWE KOTOPBIX MOXKET TPUBECTH K
NPUMEHEHHUIO MEp OTBETCTBEHHOCTH.

ITomumo IPaXKIaHCKO-TIPABOBOM OTBETCTBEHHOCTH, HapylLIECHHE
3aKOHO/IaTEIhCTBA B 00JIACTH HOTapHUaTa MOXET MPUBECTHU K JIUIICHHUIO JINIIEH3UN
Ha  OCYIIECTBICHHE HOTApHAJIbHOM  JEATENbHOCTH U  UCKIIOYCHHIO U3
HOTapuanbHOW mnanmatel [26]. IlomMmumo 3TOro, Ha JJOIKHOCTHOE JIMIIO MOTYT
BO3JIOKUTH OOSI3aHHOCTHh IO KOMIIEHCAIIMM MOPAJBHOTO BpeJa M BO3MEIICHUIO
UMYIIIECTBEHHOrO yiepoa [1].

Takum  obpaszom, [I'paxknmanckmii Komekc COmepKuUT psag  HOPM,
00eCTIeUNBAOIINX 3aIIUTy WHTEPECOB IpakiaH B cdepe HacienoBaHus. B cBoro
ouepenn, HapyIIeHHe 3aKOHOIaTeNbCTBA B 00JIACTH HOTapuaTa MOXKET TPUBECTH K
CEpbE3HBIM TOCIIENCTBUSAM ISl HOTapuyca.

[TonBoast UTOT BBIIIECKa3aHHOMY, B [ pa)kITaHCKOM KOJEKCE COACPIKUTCS P
HOPM, HAIlPaBJICHHBIX HAa CTHMYJIMPOBAHHE TPAKIAH K COCTABICHHIO 3aBEUIaHHIA
[1]. Brmaromapss mpuHIUMIY CBOOOJIBI 3aBEIAHUS, 3aBEHIATENb BIIPABE BHIPA3UThH
CBOE BOJICU3BSBICHHE B YaCTH NPUHAIJIEKAIIET0 €My HMYyIlecTBa Haubosee
npueMiieMbIM Ui Hero oOpaszom [23]. Takke 3aKOHOAATEIBCTBO TapaHTHPYET

TaﬁHy 3aBCIIaHHUA U TaﬁHy COBCPIICHUA 3aBCIIAHNA.
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2.3 TouakoBaHue 3aBelIaHUA

B coorBerctBun co crareerd 1132 I'paxmanckoro kopekca Poccuiickon
denepanry BO3MOKHO TOJIKOBAaHUE 3aBEILIaHUS HOTAPUYCOM, UCIOJHUTEIEM WU
CyneOHBIMU OpraHamH, eclii OyKBaJbHOE 3HAUYE€HHWE CJOB M BBIPAKEHUH
HEBO3MOXHO YCTAaHOBUTH. B Takux ciydasx MPOBOJUTCS COIOCTABIECHUE ITYHKTOB
JOKYMEHTa U o0miero cmbicia 3aBemianus. Eciau umeercs Oosiee  OJHOTO
3aBEUIAHUs, KOTOPbIE HE COAEPKAT MHCTPYKLUUU O NPEABIAYIINX JOKYMEHTax U
KOH(MJIUKTYIOT B YacTH WM TOJTHOCTBIO, MPOBOJIUTCA HX COMOCTABJICHHE IS
BBISIBJIICHUSI BOJIM yMmepliero. B ciyyae Hecorimacus MEXIy HACIEIHUKAMH WU
UCIIOJIHUTENIEM 3aBEUIaHUsl [0 T[OBOAY TOJKOBAaHUSA JIOKYMEHTa, MOXET
norpedoBaThCsl OOpalleHue B Cylo Uil ONpeAeNeHus OOIIero cmbicia
pacnopsbkeHuid  3aBemiarens. Eciu  3aBemiaHue HEOAHO3HAYHO, HEOOXOAMMO
YCTAHOBUTH CMBICII €r0 PpaCHOPSIKEHUU, YTOOBI BBINOJHUTH BOJKO YMEPLIErO.
Cnyyan HEOOXOAMMOCTH TOJIKOBAHMS 3aBEIIaHHUs MOTYT OBITh pa3leleHbl Ha
HECKOJIbKO KaTETOpPUH.

Ha npumepe cynebHol npaktuku JlenOBUYCKOTO0 PallOHHOTO Cy/Ja, MOXHO
paccmotpeTh ciaydaid, rae CmupHoB A.IlL. 3aBemian 3eMeNbHBIN Y4acTOK, U KUIOW
nom Kpusunkoit JI.A. TTocie ero cmeptu, Kpusuiikas odpatusiack B €yl ¢ HICKOM O
TOJIKOBaHUM 3aBellanus. B 000CHOBaHMM CBOMX TpeOOBaHUM OHa yKasaya, uyTo B
nepuog ¢ 1999 r. mo 2009 r. ona cocrosna B Opake c yconmuMm. B ero
COOCTBEHHOCTH HAXOJUJICS 3€MENbHBIM YUaCTOK U KUJIOW JIOM, HA MOMEHT CMEPTH
OH Obu1 B HeM 3apeructpupoBaH. CmupHoB A.Il. 10 cBoeil cMepTH OMOBECTUI
KpuBnukyro o cBoem 3aBemanuu. M mnociae cmepru ObIBIIErO MyXa B
YCTAHOBJIEHHBI CPOK OHa OOpaTWiach K HOTapUyCy C 3asBICHHUEM O BbIIAYU
CBUJETEIbCTBA O IpaB€ Ha HacieAcTBo. HorapuycoM ObUIO BBIHECEHO
MIOCTAHOBJIEHHE 00 OTKa3e B COBEPIICHUS JaHHBIX HOTApUAIBHBIX JeHcTBHM. Tak
KaK, 3aBELIAHUE YJOCTOBEPEHO APYIMM JIMLIOM M BMECTE C TEM Ha TEPPUTOPUU

)_IGIIOBI/I‘ICKOI‘O paﬁOHa I[ElHI—IBIfI Y4aCTOK HC UMCCTC.
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I[To cBegeHUsIM aAIMHHUCTPALIMU CEIBCKOTO TOCEJIEHUS, TPakKIaHUHY
CmupHoBy A.Il. mpuHamiIexanl JOM M y4aCTOK B HACEIIEHHOM ITYHKTE, HO B
3aBCIIAHUN OH YKa3aj, Ha3BaHWE JCPEBHU KaK MECTHBIC KUTEIH €€ Ha3bIBAJIH.
BBuny takoit ommOku B TekcTe KpuBuikas, obpatuiach B Cyl, TaK KaK H3-3a
JTAHHOM OTHHUCKHM OHA HE CMOXET peaiu30BaTh CBOM Hacle/CTBeHHbIE mpaBa. Cyna
YAOBJIETBOPHII €€ UCK O TOJIKOBAHWHU 3aBEIIAHUS U IIPU3HAJ, YTO JAHHBIA Y4aCTOK
Ha Tepputopun [emoBuuckoro paiiona CmupHoB A.Il. 3aBemian cBoeil ObIBIIEH
xerne Kpusnnkoii JILA. [22].

[Ipu HanMYUK HECKOJIBKUX 3aBEIllaHUul, KOTOPhIE HE cojiepKaT UHPOopMaluu
00 oTMeHe Kakux-a1ubo u3 Hux. B coorBerctBuu ¢ mynkroM 1130 I'paxmanckoro
konekca P®, B caydyae [pOTUBOPEUYMH, TIPU  MCIOJHEHUM  CIEAYET
PYKOBOJICTBOBAThCSA PaCIOpsKEHUSIMU Oosiee mo3gHed Bepcuu. JlJisi BbISIBICHUS
MPOTUBOPEUN HEOOXOAMMO MPOBECTH aHATU3 BCEX 3aBEIIAHUN HACIEI0IATEs.

B cnydae mnomauu B cyd 3asBICHMS 00 OCHApUBAHUM 3aBEILAHMS
HACJICIHUKAMU WJIH JPYTMMH 3aUHTEPECOBAHHBIMU TPaXXJaHAMHU, KOTOPbIE
TpeOYIOT MPAaBUIHLHOTO TOJKOBAHUS JOKYMEHTa, HEOOXOAMMO PACCMOTPETH CIIOPHI,
KOTOpbIE MOTI'YT BO3HUKHYTbH IIPU PACHPEACICHUH UMYLIECTBA B COOTBETCTBUU C
3aBEUIAHUEM.

B HekoTOpbIX ciydasx MOXKET BOZHUKHYTH CIIOp MEXAY HACIEIHUKAMU I10
3aBEIIAHUI0 H3-3a HEJOCTATOYHO TOYHBIX (POPMYIUPOBOK, MCHOIB3yEMBbIX
3aBEIATEIEM B JOKYMEHTE.

B TI'paxnanckom koxmekce Poccuiickorn ®enepamuu, B cratbe 1132,
ONPEAEIIEH MEPEUEHB JIUIL, KOTOPHIE BIIPABE TOJIKOBAThH 3aBEIIAHUE HACIEIONATEIIA.
CoxpaHeHrue TIOHMMAaHUSI BOJM 3aBelIaTeNisi B ClIy4yasx CIoopa MEXIy
HACJICIHUKAMU BO3JIaraercs Ha cyAeOHble opranpl. lMcmomHuTens 3aBeniaHus
HAJIETSAETCA COOTBETCTBYIOIIMMM IIPAaBAMH, OJHAKO B CIIy4a€ PACXOXKIECHHUS €ro
MOHUMAaHHS C TOJIKOBAHMEM, MPOU3BEICHHBIM HOTAPUYCOM WIIM HACIEOHUKAaMHU,
crop paszpemaerca uepe3 cyneOHble uHCTaHuuMu. Hortapuyc ke obnamaer
MOJIHOMOYHMSIMHM Ha TOJIKOBAHWE 3aBELIAHMS JJI1 YCTAHOBJICHHSI HACJIEACTBEHHBIX

JoJen JIUII, KOTOPBIC UMCIOT IIPpaBO HAa HACICACTBCHHOC NMYIICCTBO.
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Taxke HaclIeIHUKM MOTYT HMMETh CBO€ BHJICHHE CYTH 3aBelllaHus,
uMeronierocs Ha pykax. OHM MOTYT CaMOCTOSITEIBHO IMOA0OpaTh BapUaHT
pacrpeneneHuss HaclIeACTBEHHOTO HMMYILECTBA WJIM OOpaTUThCA B CylcOHbIE
Oprassl JIsl KBaTM(DUIIMPOBAHHOTO TOJIKOBAHUS 3aBEIIIAHMUS.

B coorBerctBun co crarber 1132 I'paxnmanckoro kopekca Poccuiickon
Oenepanuun «O  TOJKOBAaHWU 3aBElIaHUs, JUIA, YIOJIHOMOYEHHBIE Ha 3TO,
JIOJIKHBI YYUTHIBATh OYKBAJIBHBINA CMBICI CJIOB U BBIPQXXCHHUHN MPHU UX TPAKTOBKE.
Takoit monxon mnpumeHsieTcs Il W30eraHusi HEBEPHOTrO TOHMMAaHUS BOJIH
ymepiero. OJHaKo, €cClM BO3HUKAET HEONPENEIECHHOCTh B TMOHHUMaHUU
pacnopsbKEeHUM, MPUMEHSIIOTCS MHBIE CHOCOOBI TOJKOBaHMsS. B Takux ciydasx
HEO0OXOMMO UCTIOIb30BaTh OYKBaJIbHOE MTOHUMAHUE CJIOB U BBIPAXKEHUM, KOTOpPHIE
HE OCTaBJIIOT MECTa JJii HEMPAaBUILHOTO MOHMMaHUs. BykBallbHOE TOJIKOBaHUE
3aBEUIaHUS MOXKET OBITh OCYIIECTBJICHO OYIICNPUKA3UYUKOM, CYAOM WU
npeACTaBUTENIEM HOTapuUalibHOrO opraHa. Ecim ke HeoOxonnma uHas METOANKa
TPAKTOBKHU 3aBEILAHMsI, TPOU3BOJUTCS TOJKOBAHUE ITyTEM COIOCTABJICHUS CJIOB U
dpa3 ¢ IPyrumMu 4acTsIMU JOKYMEHTa, a TAKXKE y4eTa CyTH BCETO 3aBeIlaHus. ITOT
METOJ, TaKK€ HM3BECTEH KAaK CEMaHTUYECKoe ToJIkoBaHUE. [lomMuMo yka3zaHHBIX
meronoB, ctathsd 1132 'K P® He 3ampermiaer HCIONb30BaHHME HHBIX CIIOCOOOB
TOJIKOBaHUS, PU YCIIOBUM UX COOTBETCTBHUSI 1I€JIM TOHUMAHUS 3aBEIIaAHUS.

[Ipy aHanmu3e 3aBelIaHMs MOXKHO HCIIOJIb30BaTh PA3UYHBIE METOJIbI
TOJIKOBAHMSI, KOTOPbIE YUYUTHIBAIOT OCOOCHHOCTU €ro cojepkaHus. JIekcuueckuii
METOJ MpeInojaracT M3y4eHHWE 3HAUYEHUS OTACNIbHBIX MOHATHM W (pa3, B TOM
yucie cyiabo pacnpoCTPaHEHHBIX U KAPTOHHBIX BbhIpakeHHM. Tak, BMECTO cloBa
«JIOM» MOXKET UCIOJIb30BATHCS MOHATHE «XaTay.

[Tog rpamMMaTHyecKMM TOJIKOBAHMEM I[IOHUMAIOT AaHaIu3 JOKYMEHTa C
ydeTrom opdorpadum, MyHKTYallud U CHHTAKCHCA.

Hcropuueckoe TOJKOBAaHHE, B CBOIO OYEpellb, 3aBUCUT OT 3aKOHOB U
METOJIUK, JEMCTBOBABIIMX HA MOMEHT COBEpIICHUS JOoKyMeHTa. Eciu 3aBernianue
OBLJIO 3aBEepeHO N0 MpUHSATHS AeicTBymomero ['paxnanckoro Kopekca, To ero

PACCMOTPCHUEC OCHOBLIBACTCS Ha ITPpaBUJIaX, IIPUHATBIX paHEC.
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Jlornueckuii MeTOa MOJpa3yMeBaeT HMCIOJb30BaHHE (HOPMaAIbLHOW JIOTHKH,
BKJTFOYAIOIIIEH B C€0s1 MHIYKIIMIO, JEAYKIIUI0, CHHTE3 U Apyrue npruemMbl. OH MOXET
MPUMEHSTHCS MPU HEOOXOAUMOCTH CPABHEHUSI HECKOJBKUX 3aBEUIaHUM, KOTOpbIE
IpOTUBOpEYAT JPyr Apyry no cmeiciay. Kpome Toro, cornacHo cratee 1132 I'K
P®, TtonkoBaHume 3aBemiaHUS MOXKET MPOU3BOAMUTHCS B CyINEOHOM TOpsake. JTa
BO3MOKHOCTh MPEAOCTABISECTCS HACIEAHUKAM [0 3aKOHY M IO 3aBEHIaHUIO, a
TaKXe IPYTHMM 3aMHTEPECOBAHHBIM I'PAXK/IaHAM.

Pacniopspkenust 3aBemiaresis MOryT ObITh U3JIOKEHBI TAKUM 00pa3oM, UTO UX
TOJIKOBAHHWE BBI3BIBAET 3aTPYJHEHHS U JIBYCMBICIEHHOCTb. B 3TOil cuTyauuu
cornacHo crtatbe 1131 I'paxkmanckoro komekca P®, 3aBenianue MoOXKeT OBITh
PU3HAHO HEACHCTBUTENBbHBIM. KpoMe TOro, rpakiane BIpaBe OOpaTUTHCS B CYI
JUIL TOTO, 4YTOObI 00aJloBaTh TOJIKOBAHHUE 3aBEIIaHUs, OCYIIECTBICHHOIO
HOTapUyCOM WJIA UCITOJTHUTENIEM 3aBEIIAHUS.

Heobxoaumo y4decTb, YTO HACJIEIHMKAM W JAPYTHMM 3aUHTEPECOBAHHBIM
JUIAM HE pa3peniaercs OCMapuBaTh COJEPKAHUE 3aBElIaHHUs JO MOMEHTA
OTKPBITUSI HACTEJCTBA B COOTBETCTBHUU C 4YacThio 2 ctarthu 1131 I'pakmaHckoro
kojgekca P®. B TakoM ciyyae, BBINIOJHEHUE IOCIECAHEN BOJM YMEPIIETO
CTAHOBUTCSI BO3MOKHBIM TOJIBKO IIOCJE OINPEIEICHUS CMbICIA €ro yKa3aHuh u
IIPOU3BEICHUS TOJIKOBAHUS €O CIIOB.

YacTo JBYCMBICICHHOCTh TOJIKOBAHMS 3aBEIaHUsl CBs3aHa C TEM, 4YTO
JIOKYMEHT MOXKET OBITh COCTaBJIEH B «YCJIOBHUSIX YpPE3BBIYAMHBIX OOCTOSTEIHCTB
WIM TIPU COCTABJIEHUU 3aKPHITOTO 3aBElIaHUs C Y4YaCTHUEM JODKHOCTHBIX JIHII,
KOTOpBIC UMEIOT TPABO Ha €ro 3aBepeHue» [7].

B Takux curyauumsx, corimacHo crtatbe 1132 I'paxxmaHckoro kojaekca
Poccuiickonn ®enepannu, IOKYMEHT TOJKYETCS C YYETOM KaXKJIOrO W3 €ro
MOJIOKEHUN U C YYETOM PEAIbHBIX HAMEPEHUN 3aBeIaTesl.

[IpaBuiia,  W3J0KEHHBIE B  METOJIWYECKUX  PEKOMEHJALUHUSIX IO
YAOCTOBEPEHUIO 3aBEUIAHUN U MPUHATUIO 3aKPBITOTO 3aBEIIAHUS HOTApUyCOM, a

TAKKC BCKPBITHC MW OINTAICHHUC 3aKPBLITOI'O 3aBCHIAHHA AKOCHTUPYIOT OoJbIIIOE
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3HAUYCHWE HAa TOYHOCTh YyKa3aHWS TPU3HAKOB MMYIIECTBA, IepeaaBaeMOro
Hacnemonarenem [9].

Hacnenogarento He0OX0MUMO OTIPENETNTh WHANBUIYaTbHBIE OCOOCHHOCTH,
BKJIFOYAsi HOMEp y4acTKa, MECTO WM aJpec pacroIOKeHHs OO0BEKTa, MapKy,
PETHCTPAIMOHHBIA HOMEpP W JIaTy BBIMYCKa TPAHCTIOPTHOTO CPENCTBA, M APYTUC
0COOEHHOCTH. JTO HEOOXOAUMO IS YCTpPAaHCHHS HEOMNpPEIeICHHOCTH B
ITIOHMMAaHUH 3aBelllaHnsl, KOT/1a BO3HUKACT HEOOXOIMMOCTh B €0 TOJIKOBAHHH.

B cootrBerctBun co cratbeit 1132 'K P® «mipu TOJIKOBaHUU 3aBellaHUS
HOTAPUYCOM, UCTIOJTHUTENIEM 3aBEIaHus WX CyJIOM NPUHUMAETCS BO BHUMAaHUE
OYKBaJIbHBIM CMBICI COJIEPIKAIIUXCS B HEM CJIOB M BhIpaxkeHuit» [6]. Ecnu
HACJICIHUKU HE MOTYT MPUUTH K OOIIEeMYy MHEHHUIO B OTHOIICHWUM TIOHWMAaHHS
JOKYMEHTa W paclpeeseHus UMYIIECTBa, OHU BIIpaBe OOpPATUTHCA B CYA IS
pasperieHus: BO3HUKIIIETO CTIopa.

[Ipu paccMoTpeHHM 3aBElIaHUS HOTAPUYCOM HE MOTYT HCIIOJIB30BATHCS
JpYTUe TOKYMEHTHI YMEPIIETo, TaKue KaK MUChMa, THEBHUKHU U mpodee. OIHAKO,
BOXXHO OTMETHTh, YTO 3aBEIIaHHE OTpakaeT BOJIIO 3aBelIaTeNls Ha MOMEHT €ro
COCTaBJICHUS M HE YYHUTHIBACT BO3MOKHBIX U3MEHEHUN €ro B3TJISJIOB B OYyIyIIIEM.
B sToM ciydae HaciaegHUKaM MOKET TTOTPeOOBaThCS JOTOJHUTEIIBHOE TOJKOBAHUE
3aBellaHus, 4YTOOBI CIPaBEIJIMBO  PACHPEACINTh  HACJIEACTBO, YYUTHIBas

IMOCICAHNEC BOJICU3BABICHNUA YMCPIICTO.

2.4 Jlu4yHblii XapaxkTep 3aBellaHUS

3aBemanue - 93TO JIOKYMEHT, KOTOpPbIA JIOJDKEH OBITh MOANUCAH
3aBemareiaeM JuYHO. OIHAaKO, B COOTBETCTBUH C 3aKOHOAATEIBCTBOM Poccuiickomn
®denepanviv, MOKET BO3HUKHYTh CUTYyallMsl, KOT/la 3aBEIIaTeIb 1O OMPEIEICHHBIM
INpUYMHAM HE MOXET CHIeJIaTh 3TO CaMOCTOSITEIbHO M MCIIOIB3YET YCIYrd
PYKOIIpUKJIaIuMKa. B CBOIO odepeap 3aKOHOAATEIbHO OrOBOPEHBI CiIydau, KOrjaa
MOJMKUCAHNE 3aBEIIaHUs JAPYTUM JIMIIOM pa3pemiaeTcs TOJIbKO MPHU (PU3HYECKHUX

HEJIOCTAaTKaX WM HErpaMOTHOCTH 3aBemniatens coryacHo cratbe 1125 'K PO. B

28


https://www.consultant.ru/document/cons_doc_LAW_444754/edb9fce6f3d6bbea5e34408324e0dd784c3a0638/#dst100134

JJAHHOM cJjiy4yae, Mo TpochOe 3aBeliaresis 3aBellaHue MOJAMMCHIBACTCS JIPYruM
rpaXIaHUHOM B MIPUCYTCTBUM HOTApUYCa.

CocrapiieHUE 3aBElIaHUsl JOJKHO MPOUCXOAUTH C YYETOM HEOOXOIUMBIX
TpeOOBaHMiA, YTOOBI HCKIIOUYNWTH BO3HWKHOBEHHE B JaJTbHEUIIEM BO3MOMXHBIX
IOPUINYECKUX TOcHeACTBUM. Tak, ¢damuins, UMs W OTUYECTBO HACIEI0IATEINs
JIOJIKHBI TOYHO COOTBETCTBOBATh HAMMCAHUIO B JIOKYMEHTE, YAOCTOBEPSIOIIEM €TI0
JUYHOCTh. B 3aBeliaHuu JONMyCKAIOTCA PACHOPSIKEHHS] TOJIBKO OJHOrO JIUIA,
3anpeniaeTcsi COBEpIIECHUE ero AByMs WK 0oJiee JTUIaMu.

K cympyram, coBEpIIMBIIMM COBMECTHOE 3aBEIIAHUE, MPUMEHSIIOTCS
npaBuia 'K PO [8].

B coorBerctBun co crateedr 1118 'K P®, mo obGorogHOoMy coriacuro
Cynpyrd BIIpaBe 3aBelllaTh MNPUHALICKAIIEEC UM HMYIIECTBO IO CBOEMY
YCMOTPEHUIO, ONPEACINUTh 10U HACJIEIHUKOB B COOTBETCTBUU C HACJICICTBEHHOMN
MaccoM, OMpeaeanuTh UMYIIECTBO, BXOJIAIIEE B HACIEACTBEHHYIO MAacCy KaxJaoro
U3 CyHpyroB, €ClIM 3TO HE HapyllaeT IpaB ApPYyrux Jjuil. Takxke, 3a cynpyramu
COXpaHseTCs MPaBO JUIIUTH KOTO-IMO0 U3 POJICTBEHHUKOB HACIIEJCTBA IO 3aKOHY
0e3 ykazaHus Ha TO TPUYWH, & TAKKE BO3MOXKHOCTh BKJIIOYUTH B 3aBEIIaHUE
JIpYyrye 3aBellaTeIbHbIE PACTIOPSIKEHUSL.

CyliecTBEHHBIM MOMEHTOM IIPU COBMECTHOM COCTABJIEHMM 3aBEILIAHUS
CTAHOBUTCSI COOJIOJICHUE CYIIPYraMU-COCTAaBUTENIIMU TOrO TPEOOBaHUSI, UTOOBI
coJiep)KaHKe JOKYMEHTa He TPOTUBOPEUMIIO 3aKOHY B HaCTH 0053aTeIbHOM J0JHU B
HACJIE/ICTBE.

Ecnm Opak Oymer pacTOprHYT WIM TPU3HAH HEICUCTBUTEIBHBIM, TO
COBMECTHOE 3aBEILIAHUE CYNPYT'OB YTPATUT CBOIO CUITTY.

B cnyuasix, Kkoraa Takoe 3aBeliaHue HapylllaeT NpaBa WM UHTEPECHl KaKOTro-
ab0 JUIA, OHO MOXKET OBITh NMPU3HAHO HENECHCTBUTEIHHBIM DEIICHUEM CY/a.
Kaxnplii 3 cynpyroB BIpaBe OTMEHUTH BHOCIEACTBUM COBMECTHOE 3aBEILIAHUE, A
TaKK€ MOYKET COBEPIIUTH HOBOE 3aBEIIAHUE.

HeoOxonuMo yduThIBaTh, YTO 3aBEIIAHUE COCTABIISICTCS HCKIIOYUTEIHHO

CaMHMM TIpaXJaHWMHOM, 3alpCllacTCiad COCTABJICHHUEC 3aBCHIaHHMA OT HMCHH
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HOZIONIEYHOr0 WJIM TIOCPEICTBOM mpeacTaBureibeTBa [12]. Takke He TpeOyercs
MOJy4aTh COTJIACHe WHBIX JIUI, 4TOOBI COCTaBUTH 3aBemianue [8]. BaxHbiM
(akTOpOM TIpH COCTaBJICHUM 3aBELIAHUS SBISETCA IOJHAsA JEeCOCOOHOCTb
3aBenaTes.

Ha mpumepe cyne6Hoit npaktuku [IpuBomKCKOro paiioHHOTO CyAa MOXKHO
npocienuth (GakT HAPYIICHWS NpPU COCTaBiIeHWM 3aBemanusa. bneckuna O.A.
oOpaTuiach B CyJl O IPU3HAHWY 3aBEIIaHMs HEACHCTBUTENbHBIM. 3aBelaHue ObLIO
coctaBieHo e¢ OaOymkoi B monb3y CkpbeuioBoit H.B., koTopol mociie cmepTu
3aBelaTens nepenier AByXKoMHaTHas kBaptupa. biieckuna O.A. 0 cOCTaBIEHHOM
3aBenaHuu 0aOymiku He 3Hanma. Ilocie cmeptu 0alOyIiku OHa TMpue3kanta B
JTAHHYIO KBapTUPY JJI TOTO YTOOBI B3ATh KBUTAHIIMM IS OTUIAThl KOMMYHaJIBHBIX
wiarexkeid. B cBoil mocnenHuid npues3 oHa OOHApyX uia, YTO 3aMOK B KBapTHUpE
Obu1 3aMeHeH. Ot crapuiedt o gomy bineckuna O.A. y3Hana, 4To 3aMOK ObLI
cMmeHeH 1o npockbe CkpsuioBoit H.B., koTopoit mocne cMepTy B COOTBETCTBUU C
3aBElIaHMEeM TIepelia JaHHas KBapTUpa B COOCTBEHHOCTh. bieckmHa O.A.
oOpaTwiach B HOTApUAIbHYIO KOHTOPY C 3asiBJICHHEM O MPHUHSATUU HACIEACTBA.
Horapuyc B cBoéM yBenomsieHuu breckunot O.A. TOSCHWI, 4dYTO B
HACJICICTBEHHOM JieJie UMeeTcsl 3aBelianue. M 4To Ha MOMEHT e€ oOpalieHus yxe
MIOJIAHO 3asIBJICHUE O MPUHSITUHU HACJIEACTBA.

B cyne bneckmna O.A. mnosichuna, uyro CkpsuioBa H.B. He saBusercs
ponctBeHHuileil. baOyiika Haxoauiaach B NPEKIOHHOM BO3pacTe, SBISIIACH
MHBAJIUJIOM 1O 3peHHro. Ha MOMEHT cocTaBieHUsl 3aBEIIAHUS CIIOMajia KIIFOUHUILY
U3-3a YEro € HECKOJIbKO pa3 B JIEHb KOJIOJIH 00€300JMBarOIIee, BCIECICTBHE YETO
OHa HAaXOAWJIach HE JOCTATOYHO CTAOMIBHOM ICHXOJIOTMYECKOM COCTOSHUU. B
cootBeTcTBUM cO cTaThamu 177, 1118, 1131, 1146 'K P® bneckuna O.A. tpeOyer
NpU3HATh 3aBEIIaHUE HEJCHCTBUTEIBHBIM, TaK KaK OHO OBUIO COCTaBJIEHO C
HapyLICHUSMU HOPM JEHCTBYIOMIETO 3aKOHOAATEIbCTBRA.

Cyn mocne THWATEIbHOM W BCECTOPOHHEH TMPOBEPKH JOBOIOB U

JI0Ka3aTeIbCTB BhIHEC perieHre 00 yaoBieTBopeHru TpeboBanuii biaeckunoit O.A.

[20].
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Tak >ke JaHHYIO TPOOJIEMATHKYy MOXHO TMPOCICIUTh Ha TPUMEpE
MBITHUIIMHCKOTO TOPOJCKOTO CyAa, TAe BHYK OOpaTHICS B CyAd C HCKOM O
NPU3HAHWUN 3aBEIIaHUs HEAEHCTBUTEIHHBIM. B JaHHOM HCKE OH MPOIHUCAN, YTO
paHee OH oOpaiaics ¢ 3asBICHHEM B HOTAPUAIBHYIO KOHTOPY, I7I€ HOTAPUYC eMY
MOSICHUJI O TOM, YTO ero 0alyIka 3aBemana CBOE HMYIIECTBO IPYTOMY UYEIOBEKY.
B cyne uctern ykazan, 4ro ero 0a0ymika Oblia B MPEKIOHHOM BO3pacTe M y HeEE
UMENNCh XPOHMYECKHE 3a0o0JeBaHMs, W OHA 4YacTo oOpamanach B
NICUXOHEBPOJIOTUYECKUN JUCTIaHCcep 32 moMolnbio. [lo JaHHBIM  OCHOBAaHHSIM
MO>KHO I0JIaraTh, YTO OHA HAXOJMJIACh B HEJIEECIIOCOOHOM COCTOSIHMH, HE MOrja
3/IpaBO MBICIUTh, PYKOBOJUTh CBOMMU JIEUCTBUSAMU U MOHUMATh UX 3HadeHue. Ha
OCHOBAaHHH BBIIIC M3JI0)KEHHOT'O OH TPOCUTH CYJ NMPHU3HATH 3aBellaHue 0aOyIIKu
HEJICVICTBUTENBHBIM.

B xone cyaedbHoro pa3douparenbCcTBa, CyloM Obljla Ha3HA4Y€Ha MOCMEpPTHAas
KOMIUIEKCHas CyAeOHO-TIcHXuaTpuieckas dKcrepTusa. B pesynpTate, KOTOpOH y
HaCJIeIoAaTeNss OOHAPYKUIUCH MMPU3HAKK CMEIIAHHONH KOPKOBOW U MOJKOPKOBOM
COCYIUCTOM JeMEHIIMU Oe3 JONMOJHUTENbHBIX CHMITOMOB. Ha MomeHT
COCTAaBJICHMSI 3aBellaHusi 0abyIIKka He MOrja PyKOBOJIUTH CBOMMH JCHCTBUSMU U
MOHUMATh UX 3HAUYCHUE.

B xome nonroil m BCECTOPOHHEH TMpPOBEPKE, CyA BBIHEC PEIICHUE O
NPU3HAHUM 3aBEIIaHKs HEJICHCTBUTEIbHBIM [21].

[ToxBosT UTOT BBINIECKA3aHHOMY, JIMYHBIM XapaKTep 3aBEIIaHus O3HAYaeT,
YTO 3aBEIIaTeh JODKCH JIMYHO TMOAMNHUCATh 3aBellaHue. B MOMEHT coOBepIeHUs

3aBEIAHMs TPAXKIAHUH JTOJDKEH OBITh HAJIEIEH MOJHOM 1€€CIOCOOHOCTHIO.
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3 HpOﬁJIeMLI N NEPCIEKTUBLI Pa3BUTHA CUCTEMbBI HACJICI0OBaAHUSA 110

3aBCIIAaHHUIO

3.1 CoBpemeHHbIe NIPOOJIEMBbI HACTEA0BAHMS 110 3aBEILIAHUIO

BoBieuenne B Tmporecc IMOAYy4YEHUsS] HACJIEACTBA SBISETCS JOCTAaTOYHO
3aTpaTHBIM, IICUXOJOTMYECKM HAMNpsLHKEHHBIM U, 3a4acTyi0, COMPOBOXIAETCS
psanoM TpyaHocTer. OqHOM U3 BO3MOXKHBIX MPOOIEM MOTYT SIBJSTHCS OIIMOKU MPHU
COCTaBJICHUM 3aBCIIaHMS HacjeoJaTelieM, KOTOpble MOTYT IPUBECTH K €ro
HeJeHCTBUTENBHOCTH. KpoMe TOro, BO3MOXKHBI CUTYyalldd, KOT/a HACIECIHUKU HE
COTJIAaCHBI C paclpe/elieHHeM Haclie[ICTBa U TBITAIOTCS OCIOPUTH 3aBEllaHuEe B
CyJZle, 4YTO MOPOM MPUBOAMUT K TOMY, YTO OJIHM HACJIEHUKUA MOTYT OCTaThbcs Oe3
JI0JIU, TTOCKOJIBKY OHM HE CMOIJIM MOATBEPJUTH CBOE MPaBO HA HACIEICTBO. JTO
CBSA3aHO C TEM, UYTO HAJIW4YHE HEACHCTBUTENHLHOCTH 3aBEIIaHHsS MOXET CTaTh
CJICICTBHEM HEIPABUILHOT'O €ro 0pOpMIICHHS.

3aBelaHue - 3TO JOKYMEHT, KOTOPBIA BCTYyMaeT B CHJIY MOCJIE CMEPTH
rpaxkJjaHiHa B COOTBETCTBUHU cO cTaTbed 1124 I'paxnanckoro koaekca PD. [lns
JEHCTBUTEIHPHOCTH 3aBeIllaHMsl, HEOOXOAMMO COOIOIaTh OMpeeSICHHbIC ITPaBUJIa.
Bo-1niepBpIX, OHO JOJDKHO OBITH HAINMCAHO OT PYKHM CaMHUM HaclienojaTresieM, 3a
UCKIIIOYEHUEM HEKOTOPBIX cCiydaeB. Bo-BTOpbIX, 3aBeliaHue 00s3aTeIbHO
MOJIJISKUT 3aBEPEHUI0 HOTAPUYCOM WJIM JIPYTUMH YIIOJTHOMOUYECHHBIMH JIMIIAMU B
3aBUCUMOCTH OT curyanuu. HeoOxoaumo HMETh B BHUAY, YTO B JOKYMEHTE
JOJKHBI  YKa3bIBAaThCSI MECTO M BPEMSI YAOCTOBEPEHUS, U IPU HEOOXOAUMOCTH
MMOAMMCH CBHETEICH.

B nHacTositiee Bpemsi oCTaeTcsl akTyallbHOW MpoOjieMa B 3aKOHOJIATENbCTBE,
KOTOpasi YK€ He€ MOCJICAHUN Toj SBJISETCS MPEIMETOM JIHUCKYCCHM IOPHUCTOB.
OnHOlt M3 OCHOBHBIX MPOOJIEM SBIISICTCS BOMPOC OO0 HCIOJHUTENC 3aBEIIaHus
(Tymenpukazyuke), JUIE, KOTOPOE Ha3HAYEHO HAClIeoaTeIeM MPU COCTaBICHUH
U yJIOCTOBEPEHHUM 3aBCIIAHMS JUISI TOYHOTO W TIOJHOTO WCIOJIHEHUS BOJHU

ymepiiero. OnHako, Hpeayrajarb BCE BapHaHThl COOBITHI HaclenoAaTelb He

32



MokeT. McnoaHuTeNnb, COrIacHO 3aBEIIaHUI0 JOJKEH HCIOJHHUTh BCE MOMEHTHI
MpOoMKCaHHbIE B HEM, HO MOTYT BO3HUKHYTh OOCTOSITENIbCTBA, MPEMSATCTBYIOIIUE
€ro HCIOIHEHUI0. B cBs3u ¢ 3TOM mpoOaeMol, OrpaHUYMBAIOTCA NpaBa PaKIaH
HAa WCIOJHCHWH WX BOJW B TOJTHOM oObeme. JlaHHBIA mpobOen sBiseTcs
yIYIIEHUEM B 3aKOHOJIATENIbCTBE, TAK KaK B OMPEACICHHBIX CUTYAIUSIX 3aBEIIaHUE
MOKET yTPaTUTh CWIY IenukoM. JIJis pemienust JaHHOM MmpoOaeMbl HEOOXOAMMO
ckoppektupoBath NyHKT 1 crareum 1134 T'K P® «Jlomyckaercsa Ha3zHaueHUE
HECKOJIBKMX MCIIOJIHUTENEN 3aBEIIaHUs.

Ha ceromHsimiHuii 1€Hb Ha 3aKOHOJATEIBHOM YPOBHE HE ypEryJlIMpOBaHa
npo0JieMa 3aKphITOro 3aBELIaHus sl TPaXaaH, KOTopble (PU3MYECKH HE CITIOCOOHBI
COOCTBEHHOPYYHO HamucaTh W TMOJANKCAaTh 3aBEllaHWe, TAaKUMH TpakIaHAMU
SIBJISIFOTCS. MHBAIMIbl. OHM OrpaHUYMBAIOTCS MPABOM BHIOOpAa HA OMNpEIETICHUS
dbopMbI 3aBElIaHUSI U UM MPUXOAUTCS MOACTPAUBATHCS MOJ TPeOOBaHUSI 3aKOHA.
JIns naHHOW KaTeropuu JIMI[ HEOOXOJMMO COCTAaBIAThH 3aBEIIAHHE, IPHUBIICKas
PYKOIIPUKIIAIUMKa, KOTOPBIM BIpaBe MOANUCATh 3aBEUIAaHUE 3a HEro, TEM CaMbIM
packpbIBaeTCsl cojep)kaHue 3aBemanus. [l perieHuss MaHHOW MPOOJIEMBI,
HEOOXOJIMMO HCKJIIOYUTH TPEOOBAaHHMS O TOM, YTO 3aBEUIAHWE COCTABISAETCA U
MOJIMUCHIBAETCA 3aBellaTeleM COOCTBEHHOPYYHO, JIJIS JTUI] UMEIOIINX (hU3HUEeCKUe
uin wuHble Hemoctatku. WM Brkmounth B crarbio 1125 T'K PO nyHkT O
NPEAOCTABICHUN TaKuUM JIMIIaM TpaBa COBEpIIaTh 3aBEIIaHHE C IOMOIIbIO
TEXHUYECKUX CPEJICTB.

Heobxonumo yuects u mpoben B crtatee 1126 I'K PO, B xotopom He
ypEeryaupoBaH BOMPOC O BCKPBITHM HOTAPUYCOM 3aBEIIaHUs, TEKCT JOKYMEHTa
KOTOPOT'0 U3JIOKEH Ha SI3BbIKE, KOTOPHIM HOTAPUYC HE BiIajieeT. BO3MOXHBI cllyyau,
KOrJla HOTapuyC HE B CHJIaX OMNPENEIUTh SI3bIK B 3aBEUIAHUW, a 3HAYUT, OH HE
CMOXET OIVIACUTh €ro MOCJE€ BCKPBITUS B IPUCYTCTBUU ABYX CBUIETENEH, KaK 3TO
npornricano B cratbe 1126 I'K P®. Jlnsg paspemieHuss JaHHOro mpooderna,
HEO0OXOJIMMO, YTOOBI HOTapHyC 3a0JIarOBpEeMEHHO OBbLI YBEJOMIIEH O SI3bIKE, Ha

KOTOPpOM 6y,ZIeT COCTAaBJICHO 3aBCIIAHUC.

33



HacnencrBeHHOE MpaBO SBISETCS OJHUM W3 CTapeHIIMX HHCTHTYTOB B
TEOPUU TpakaaHckoro mpaBa. OHO BO3HHUKIO B JPEBHOCTH W MPOAODKAET
CYIIECTBOBATh B COBpeMeHHOM oOriecTBe. OCHOBHBIEC MOHSATHUS HACIEICTBEHHOTO
npaBa ObLTH c(HhOpMHUPOBAHEI B PUMCKOI MMIIEpHH 1 MPOAOIKAIOT CYIIECTBOBATH B
COBPEMEHHOW TEOPUHM TPAXTAHCKOTO TpaBa. B COBpEMEHHBIX CHUCTEMax TMpaBa
HACJICICTBEHHOE TMPAaBO 3aHUMAET BAXXHOE MECTO. 3aBEIIaHHUE OMPENEISeTCsS Kak
BBIPAKEHUE TIOCTIEHEN BOJIM YENIOBEKA, KOTOPOE MOXKET ObITh OPOPMIIEHO B BHJIE
nokymenra [16]. DTo OIHOCTOpOHHEE COTJIAIICHUE, BCTYIAIOIIEE B CHIIY TOCIIE
(dakTHUeCcKOW CMEPTH 3aBelIaTelisd, U OHO JIOJKHO COOTBETCTBOBATH TPEOOBAHUSIM
3aKOHOJATENbCTBA, BKIIOUasg (opMy, TNCUXHUECKOE COCTOSHHME 3aBeliaTens u
dopmynupoBku [17]. B 4yacTHOCTH, 3aBelllaHWE JOJKHO OBITh 3allUCaHO B
MUCHbMEHHOH (hopMe, 3aBepEHO HOTAPUYCOM WJIH YIIOJTHOMOYEHHBIM Ha 3TO JIUIOM,
W 3aBemareidb JODKEH OBITh B 3IpaBOM yME€ W HE HWMETh IICHXUYCCKUX
paccTpoiicTB HA MOMEHT COCTaBJICHUS 3aBerianus [16].

HacnenoBanne moker OBITH 3aTPyJHEHO U3-32 OTCYTCTBUSL B CITUCKE
HACJICIHUKOB JIMIl, MMEIONIMX Ha HEro 3aKOHHOE MpaBo. B cooTBeTcTBUU CO
cratbeii 1149 T'K P®, «HecoBepIICHHOJNETHHE WM HETPYAOCIIOCOOHBIE IETH
HACJIelo/IaTelNs, €ro HEeTPYAOCHOCOOHBIE CYNPyr M POJIUTENH, a TaKxKe
HETPYAOCTIOCOOHBIE MXKIUBEHIIBI HACIEAO0JATeNsl, HACIEAYIOT HE3aBHCHMO OT
collep>kaHUs 3aBEIIaHWS HE MEHEE IMOJOBHHBI JOJH, KOTOpas MpHUYUTajIach ObI
KaXJIOMy M3 HHUX IPH HACJICOBAaHUH 10 3aKOHY» [6]. B 3aBemanuu yka3piBaroTCs
OTJICTTbHBIC BHJIBI UMYIIIECTBA, HO HE BCS COOCTBEHHOCTH ymepiiero. To, 4To He
yKa3aHO B JOKYMEHTE HacleayeTrcs Mo 3akoHy. IIlpm »ToM momydarens
3aBEIIAHHOTO0 WMYIIECTBA HE JIMINACTCA IpaBa MOJYYUTH OO0 HACJIEACTBA IO
3aKOHY, €CJIM OH BXOIWT B YHCJIO HACJCIHUKOB Tpu3biBaeMoil ouepenu [8]. B
CBSI3M C OTHM, MPOIIECC HACTEAOBAHUS MOXKET CTaTh CYIIECTBEHHO CIIOKHEE.

B mporuiecce co3nmanusi 3aBeliaHys 4acTO BO3HUKAIOT CUTYallMM, KOT/a €ro
TEKCT SIBHO MPOTHUBOPEUUT HopMme 3akoHa [1]. TlocmyuTh 3TOMYy MOMXKET Kak
HEBHMMATEJIbHOCTh COCTaBUTEIS, TaKk U HerpodeccuonainsM Hotapuyca [5]. daxe

OoaHa HEBCPHO HAIIMCaHHAasA 6YKBa B MMCHHU HACJICJHHUKA MOKCT CIIPOBOIHMPOBATL
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CyJIeOHBIM MPOIIECC, B KOTOPOM T'pakJiaHaM MPHUACTCS JIOKa3bIBaTh CBOE MPABO Ha
HacnenctBo. [loxokass cHTyalds MOXKET MPOM3ONTH, €CIM B TEKCTE 3aBCIIaHMUS
yKa3aHa oOIMOOYHasi Jara poXKIeHus, Iudpbl B ajapece, HOMepe OAHKOBCKOTO
cuera [4]. ITo 5Toi nMpUYMHE MPU COCTABJICHHH 3aBEIaHUS OYEHb BAXKHO CJICIAMTH
3a JJOCTOBEPHOCTHIO BCEX BHECEHHBIX B HETrO JIAHHBIX BO M30EKAHHE BO3MOXKHBIX
IOPUINYECKUX TTOCIICICTBUM.

[Ipu cocTaBieHnH 3aBeUIaHUs] MOTYT OBITh JOMYIIEHBI HE TOJBKO OIMMCKH U
HETOYHOCTH, KOTOPbIE YCIOXKHAT MOJIydeHHE HACIIEICTBA, HO HTHOPUPOBAHUE TIPaB
cocoOcTBeHHUKOB. K mpumepy, HaciemomaTellb MOXET yKa3aTh B 3aBEIIaHUU
KHUJIbE, KOTOPOE HAXOAMUTCS B COBMECTHOM COOCTBEHHOCTH, HE YUMTHIBAs JOJIIO
coBiazienbiia. B maHHOM ciydae HacleIHWK WMEET TPaBO TOJIBKO HA Ty 4YacTh
HACJIC/ICTBA, KOTOPasi MOTJia OBITh BEIICIICHA TIPH pa3jieliec UMYIIECTBA.

B coorBerctBum co cratbeit 1175 'K P® BO3MOXKHBI cUTyanuu, KOrja
YHACJIEIOBAHHOE HWMYIIECTBO TIEPEXOAWT C JOJATaMHU HacjemaojaTens. ITO
IIPOMCXOUT, HAIIPUMEP, KOT/1a HACICAOBAaHHBIA JOM HJIM KBapTHpa IPHOOPETEHBI
B KPEIWT, KOTOPBIH HE OBbUI MoraiieH yMepIIuM BiajenbiieM. B aTtom ciyuae
POJCTBEHHHKaM OyAeT He0OXOIUMO B3ATh Ha Ce0S OTBETCTBEHHOCTH IO BBHITLIATE
kpenuta. Takum oOpa3oMm, BO H30ekaHHE JaHHBIX IpobJieM, HE0OXOAUMO
BHUMATEIbHO M  OCO3HAHHO COCTaBJISITh  3aBEIIAHHME W  OCYIIECTBIISITh
HacCJIeJOBaHUE.

[Ipu pemieHNM BoOmpoca O MPHUHATHH HACIEACTBA, HEOOXOAUMO YYHMTHIBATH
psan pakTopoB. OHUM M3 HHUX SIBISIOTCS JAOJITH YMEPIIETo, KOTOPhIE MIEPEHOCATCS
Ha HACJICMHUKA B CIIy4ae €ro BCTYIUICHUS B HACJIEACTBO. BCTYNMUTH B HACIEACTBO
MOKHO TOJIBKO B TIOJTHOM €ro OO0BheMe, HENb3s OTACIUTh Ty JOII HACIEACTBa,
KOTOpasi UMEET 0OpPEMEHEHHE.

Takum oOpa3oB, B 00JacTH HACJICAOBAHUSA CYIICCTBYIOT MHOXECTBO
npobieM. Bompocel HacienoBaHuss 10 3aBEIIAHHIO BCE €IIE IPOBOIUPYIOT
pa3JIMUHbIC CIIOKHOCTH, KOTOpPhIE MOTYT IMOSBUTHCS CO BpemeHeM. [ pereHus
3TUX MPOOJIEM HEOOXOIUMBI KOPPEKTHUPOBKHM M HM3MEHEHHS B OTJEIbHBIC YacCTH

3aKOHOOAaTCJIbCTBA.
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3.2 HepCHeKTI/IBLI Pa3BUTHUA CUCTEMBI HACJICAOBAHUA 110 3aBCHIAHUIO

HacnenoBanne 1o 3aBemaHnio B coBpeMeHHOM Poccum perynupyercs
OOLIMPHBEIM HAa0OpPOM HOPMATUBHBIX AakKTOB. TeM He MeHee, Mpolecc Hux
OpUMEHEHUsl JajeK OT uaeana. IJTO JOKa3bIBa€T YBEIWYEHUE KOJIMYECTBA
HaCJIeZICTBEHHBIX cropoB. CrenoBaTeNbHO, A MOBBIMIEHUS 3((HEKTUBHOCTH
MHCTUTYTAa HACJIeI0BaHUSI HEOOXOAMMO BHECTH ONPEACIIEHHbIE W3MEHEHUS U
JIOTIOTHEHUS B TPAXKJAHCKOE 3aKOHOIATEILCTBO O HACIIEIOBAHUH IO 3aBEIIaHUIO.

[IepBbIM 111aroM B COBEPIIIEHCTBOBAHUH JAHHOTO CEKTOpPA 3aKOHOIATEIhCTBA
JOJKHO CTaTh YJIy4ylI€HHE MEXaHu3Ma ero mnpumeHeHus. BaxHo pazpaboraTh
crienuanbHble MEPbI, KOTOPbIE MOMOTYT MOBBICUTh KaY€CTBO pa0OThl HOTAPUYCOB U
cynoB. Kpome Ttoro, chenyer co3naTh HOBbIE€ WHCTPYMEHTBI, IO3BOJISIOLINE
ONEpaTUBHO pearupoBaTb Ha BO3HUKHOBEHHE KOH(MIMKTOB B MpOLECCE
HACJIEIOBAaHUS 110 3aBEIAHHUIO.

OaHuM #3 TJaBHBIX NOPOOJEMHBIX MOMEHTOB B cdepe HacleqOoBaHUs
ABJIIETCS. OTCYTCTBHE €IMHOOOPAa3HOW TMO3UIMH IOPUCTOB IO BBEIEHUIO
W3MEHEHUH B 3aKOHOJATENIbCTBO. UTOOBI YCTPAHUTH 3TY MPoOsemMy, HeOOXOIUMO
NIPOBECTH CIElMaIbHbIe HAYUYHbIC HCCIICIOBAHMUS, HAMPABICHHBIE HA OMpeeIeHUE
HauOoJee ONTUMAJIBLHOIO MYTH PAa3BUTUSA 3aKOHOJATENHCTBA O HACJIEIOBAHUU IO
3aBEIIaHMI0. JTO MO3BOJUT JOCTUYb E€AMHOTO MHEHHUSI B Kpyrax IOPUCTOB U
00JIEryuT MpoLEeCcC MPUHATHUS PEIICHU B OyaylIEM.

B CcOBpeMEHHOM TIpaxTaHCKOM 3aKOHOJATEIbCTBE OTCYTCTBYET YETKOE
OIIpE/CIICHUE TMOHATUS «3aBElIaHue». TeM He MeHee, HaJIMYue SICHOTO U CTPOro
OIpPENETICHHOT'0 TTOHUMAHUS TAHHOTO TIOHATHUS SIBISIETCA BaXKHBIM (DAaKTOpOM st
YCTPAHEHHUsT BO3MOXXHBIX TEPMHUHOJOTMYECKHX HECOOTBETCTBUN M NMPAKTHYECKHX
npo0JieM, BO3HMKAIOMIMX B CIydyasx €ro NPUMEHEHHUs. AHalu3 IOpUAHYECKO
JUTEPATypPbl IEMOHCTPUPYET HEOOXOAUMOCTh 3aKPEIUICHHs] JAaHHOTO MOHATHUS Ha
3aKOHOJIATEIHLHOM YpOBHE. HopmaruBHas bukcarus o0ecreyuT
COOTBETCTBYIOIIYIO SICHOCTh M OINPENEIECHHOCTh B TPAKTOBKE M TMOHWMAaHHUU

TEPMHHA «3aBCIIaHUC) B COOTBCTCTBHHU C BOJICH 3aKOHOIATEIIS.
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[ToaToMy, 3aKOHOAATENLHO CJEAYET YCTAaHOBUTh YETKOE OIpeAesieHNe
JTAHHOT'O TIOHSATHUSI, JIJIsE 00ECTICUCHUsI €MHOTO TOJIKOBAHUS U CTaHJIapTU3AIUU €ro
NPUMEHEHUS B TMPAKTUYECKOM MpaBONpUMEHEeHHH. boiee Toro, HeoOXOoauMo
rapaHTUpOBaTh TOYHOCTh M MCKIIOUUTEIBHOCTh BO BCEX ACHEKTaX TPAKTOBKU
JTAHHOTO TOHATHS BO N30€KaHNE BO3MOXKHBIX OIMHOOK U CITOPOB.

Bo wuz0exanue Henopa3yMeHMil, CBSI3aHHBIX C TOJKOBaHMEM IIyHKTa 2
cratbu 1131 T'K P®, HeoOxoaumo clenuTh 3a MPABWIBHBIM NPUMEHEHHEM
JAHHOT'O MOJ0KEHUS KaK K OCLIOPUMBIM, TaK M K HUYTOXHBIM 3aBelIaHUsIM. BaxkHO
YUYUTBIBaTh, YTO OCHAPUBAHME W NPU3HAHUE 3aBELIAHUS HEJIECUCTBUTEIbHBIM
JIOJDKHBI TIPOMCXOJUTD TIOCJIC OTKPBITUS HacieAcTBa [4]. DTO MOXKHO 3aKpENUTh B
(bopMynHpOBKE TOJNOXKEHHs cienyromuM obpasom: «llpuzHaHue 3aBemianus
HEJICUCTBUTEIBHBIM BO3MOXKHO TOCJI€ OTKPBITHS HACJIEACTBa, KaK B Ciydyae C
OCIIOPUMBIMH, TaK U B CIy4a€ ¢ HUUYTOXKHBIMH 3aBEIIAHUSAMH, TIO UCKY JUIA, YbU
3aKOHHBIE MHTEPEChl HApYIIEHBbI JAHHBIM 3aBEllaHuEM». BakHO OTMETUTBH, YTO
HUYTOXXKHBIM MO>XHO MPU3HATH 3aBEIIAHUE HE TOJIBKO B COOTBETCTBUU C MPSIMBIM
yKa3aHUEM B TPAXITAHCKOM KOJEKCE, HO U B CIydasx, KOrja He COOJIIOMar0TCs
npaBmwia OoPOPMIICHHUS U COCTABJICHUS 3aBEHIaHUS. DTO OCOOEHHO aKTyaJIbHO JIJIs
3aBEUIAHUN, COCTAaBJISIEMbIX HE HOTAPUYCOM, a APYTUMHU JIHMIAMU M3 MEpPEUHS,
ykazaHHoro B cratbe 1127 'K P®. B Takux ciiydqasx He0OXOIUMO BHUMATEIHLHO
U3y4aTh JIOKYMEHT, YTOOBI OMpPEACINTh, COOTBETCTBYET JIU OH 3aKOHOJATEIIbCTBY
WU HET.

[Ipennmoxenne O pacClIMPEHWM COUCKA 3aBEHIaHWM, NPUPABHEHHBIX K
HOTApUAJIBHO YJOCTOBEPCHHBIM, SIBIIICTCS BAXXHBIM IIIarOM B OOJETYEeHUU
IpOLIeAYPhl HACIEAOBaHUS JIJIsl TpaXkaaH. [{Jis 3Toro HeoOX0IUMO BHECTH B CIIHCOK
3aBEUIaHUE TPAXKJIAHWHA, HAXOMSIIErocs Ha TEPPUTOPUU JPYTUX CTpPaH, HO
YAOCTOBEPEHHOE B mocoiibcTBax P® koncynamu. KoHCynbl — gBIsArOTCS
npencraBuTeNsiMu noaaanHeix PO u obnagaroT qocrarouHoi KBanudukanuen nis
NPEeIOCTaBICHUSI TaKUX YyCIyr. OTo 00ecneuuT TrpaxkaaHaM BO3MOMXHOCTh
BOCITIOJIb30BAThCSL BCEMU CBOMMH IpaBaMU HACJIEIOBAHUS MPU HAXOXKIACHUU 3a

TPaHULIEN.
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BaxxHbIM acrekToMm SBIISIETCS TaKK€ BKJIIOYEHHE B CIHCOK 3aBEIIaHus,
COCTaBJICHHOI'O TpaXJIaHMHOM B HACEJIE€HHOM IyHKTE, IJie HET HOTapuyca, HO
KOTOpPOE YAOCTOBEPEHO B OpraHax MECTHOro caMoymnpaiieHus. COTpYIHUKH 3TUX
OpraHoB 00JaJaf0T HEOOXOAWMBIMU  KBUTH(PUKAIMUSAMHU NI MTOAMHCAHUS
3aBEIIAHMS, U TAKOM JOKYMEHTOOOOPOT OOJIErYUT KU3Hb I'paXkaaHam, KOTOpPbIE HE
MOTYT OOpaTUThCS K HOTAPUYCY HM3-3a OTCYTCTBHSI TAaKOBOTO B HMX HACEJICHHOM
NyHKTE. DTU MOPEIJIOKEHUSI PACIIUPAT NEPEUYECHb 3aBEIIAHUM, MPUPABHEHHBIX K
HOTapUAJIbHO YAOCTOBEPEHHBIM, M YOPOCTAT MPOUEAYPY HACIEAOBaHUSA IS
IpaKJlaH, KOTOpbIE MOI'YT HAaXOJWUThCS 3a I'PAHULEH WM KUTh B HACEJIIEHHBIX
nyHkTax 0e3 Horapuyca. OHM MO3BOJSAT Tpa)kaaHam BOCIOJIb30BATHCS CBOUM
IPaBOM HACJEAOBAHUS U U30€KaTh HEOOXOIUMOCTH OECIIOKOUTHCS O MPOBEACHUU
JerajJbHON MpOLIEYypbl, YTO CMOXET YCKOPUTh W YIPOCTUTH HACJIEJIOBAHHUE B
LETIOM.

B HacnencTBeHHOM MpaBe MOTYT OBITh CHUTYaIlMH, KOT/Ia HACJIEN0AaTelb
BO3JIaracT Ha HWCIIOJHUTENS 3aBelIaHusl 00sI3aHHOCTH, KOTOPBIE TOT OTKAa3aJCs
UCTIOJIHUTh, WM ObUT OTCTpaHeH B cooTBercTBUU co ctathu 1117 'K P® kak
HEJIOCTOMHBIM HACHEOHUK. /[ pemeHuss 3TOoro BOIPOCa, BO3MOXKHO BHECTH
nopabdotku B ctaTthio 1131 'K P®, xoTopbie MO3BONAT YBEIUYUTHh KOJIUYECTBO
OYUIEIPUKA3YMKOB. OJTa HOPMa MOXET CYHIECTBEHHO YJIYYIIUTh IPOIECC
HACJICJIOBAHUS U TIPEJOTBPATUTH CIIOPHI MEXK/y HACIEAHUKAMHU U UCTIOJHUTEISIMU
3aBEIaHMs.

B nannoii pabore paccmaTpuBaeTcsi mpoOsieMa 3aKpBITHIX 3aBElIaHUM,
KOTOpas BbI3BAJIA HEOAHO3HAYHOCTh TOJIKOBAHUS NOJIOKeHUM ctaThu 1126 'K PO.
B Hacrosmee Bpems, OIHMM M3 TpeOOBaHMW MyHKTa 2  SBISETCA
COOCTBEHHOPYYHOE HANKMCAHUE 3aBEUIaHUS M €ro MOJIUCAHUE 3aBEIaTEIIEM.
OnnHako, B 1eNsx 00ecredeHus ICHOCTH TaKUX PacTOpsHKEHUN U MX KOPPEKTHOTO
UCIIOJIHEHUSA, TMPEJIaraeTcs BHECTM HW3MEHEHHMS B JIaHHOE IIOJI0XKEHUE,
npenlycMaTpPUBAIOIUE, YTO 3aKPBHITOE 3aBelllaHue JOHKHO OBITh COCTABJICHO Ha
0JlaHKe HOTapuyca U MOJIUCAHO 3aBeliareneM. PexkoMeHaanys BHECTH yKa3aHHbIE

KOPPCKTUPOBKH 00OCHOBBIBACTCS TEM, UYTO TaKOC€ PpacCHOpPsKCHUEC IIO3BOJIMT
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3aBelaTe0 MPaBUJIbLHO COCTaBUTH 3aBelllaHue, H30€KaTh HEOJHO3HAYHOCTU
TOJIKOBAHMS U YIIPOCTUTH MPOLIETYPY UCIIOJIHEHUSI. DTO UMEET OOJbIIOE 3HAUCHUE
B CBETE BO3POCILIETO UHTEPECA K 3aKPBITHIM 3aBEIIAHUSIM CO CTOPOHBI IUBUJIUCTOB,
KOTOpPBIE UIYT MYTH PEIICHHS MPOOJIEMbI TOJTKOBAHUS TAHHBIX PACTIOPSIKEHUN.

OnHako, HEKOTOPBIE MCCIIEIOBATENIM PACCMATPUBAIOT 3alPET HA 3aKPBIThIC
3aBENIaHMs KaK BO3MOMKHBIN BBIXOJ M3 CIOKHOW curyarud. OHH 00OCHOBBIBAIOT
3Ty MO3ULHUIO TE€M, YTO OCHOBHOM NMPUYMHOM COCTABJIEHUS 3aKPBITHIX 3aBEIAHUM,
KaK TpaBUJIO, SIBJISIETCS HEYBEPEHHOCTh B KOH(MUICHIMAIBHOCTU. TeM He MeHee,
INPUHLMIT  TAallHBI  3aBELIAHUS TAPAHTUPYET  COKPBHITHE  3aBEHIATENbHBIX
pacnopsHKEHU, a JIMIA, KOTOPhIM U3BECTHO O COBEPIIEHUM TaKUX PACTIOPSKECHUMH,
HE UMEIOT IIPaBa 10 OTKPBITUS HACJIEACTBA pa3rilallaTh TaHHBIE CBEICHUS.

Hcxons U3 3T0r0, BHECEHHWE M3MEHEHUMH B MyHKT 2 crarbu 1126 T'K P®
MO3BOJIUT MOBBICUTH SICHOCTh TOJKOBAHUS 3aKPBITHIX 3aBEIIaHUIl U 00JIETYUTH UX
VCIIOJIHEHUE, a 3aIlPET HA TAKUE 3aBEIIAHUS MOXET OKa3aThCs HEONPABIAHHBIM U
OTPaHUYUTEIIBHBIM IS 3aBEIIATEIICH.

B coBpeMeHHON NpaKTHUKE 3aBElIaHUsl, COCTABICHHBIC B HOTAPUAJIbHOMU
dbopMe, SBIAIOTCS MPEANOUTUTEIBHBIMU U1 TPEIOTBPAIICHUS BO3MOXKHBIX
IOpUINYECKUX TMPoOJIeM, CBSI3aHHBIX C HACIEICTBEHHBIM mpaBoMm. [Ipu 3TOM He
HOTapuayibHass (Gopma 3aBellaHus HE BOCTpeOOBaHA TMPaKTUKOW  HU3-3a
OTIPEJICNICHHBIX OMACeHUI HacieaoaaTeNied u HacaeqHukoB. OHako, nmpobiieMa He
OTPAaHUYMBAETCS TOJBKO ITHUM.

Bricokasi CKOPOCTh Hay4HO-TEXHMYECKOTO pPa3BUTHS HaIIero oOIecTBa
SIBJISIETCSI CEPHE3HBIM BBI30BOM IS IIpaBa B LEIOM. TpagullMOHHBIA MPaBOBOU
PEXUM HE BCErJa rOTOB K HOBBIM OOBEKTaM TPaKJAHCKHUX TPaB, OCOOCHHO MpHU
yuyeTe TEXHHYECKuX ocoOeHHocTe wux obopora. Ilostomy, cumrTaercs
HEOOXOUMBIM MPOBECHHUE MU(PPOBU3AIUHN T'PAKIAHCKOTO 000pOoTa.

[TpumeHuTenbHO K HACJICICTBEHHOMY MpaBy, JEUCTBYIOIIEE
3aKOHO/IaTEJIHLCTBO 3aMPEIIAET COCTABICHUE 3aBEIIAHUS, B KOTOPOM HCTOJIb3YIOTCS
JJICKTPOHHBIE JUOO WHBIE TEXHUYECKUEe cpeacrtra. B ycmoBusx 1udpoBoi

TpaHcopManuu TPaKIaHCKOTO 000pOTa BO3MOXHOCTH M PHUCKH, CBS3aHHBIC C
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AJIICKTPOHHBIMHU 3aBEIIAHUSIMH, CTAaHOBATCS BcE Oonee peneBaHTHhIMH. OgHAKO,
CyHIECTBYeT HE €IWHOE MHEHHE OTHOCUTENBHO TOro, Kak MpeaynpeauTh
BO3MOKHBIE PHUCKH, HampuMep, MpOBEpKa MOIIMHHOCTH 3aBemlaHus. B cBs3u C
ATUM, CEroAHs HEOOXOAMMO pPa3paboTaTh HAyYHbIE KOHIEHIMH, KOTOPbIE MOTYT
ObITh BHEAPEHBI Ha MpPAKTHUKE IS PErylIupoBaHUS 3TOM cdepbl B Mpenenax
3aKOHO/IaTeNbCTBA.

B cBoto ouepenb, U3MEHEHUS, KOTOPbIE YK€ BHOCATCS B 3aKOHOJATENIbCTBO,
HampuMep, BO3MOXKHOCTH COBEPIICHHSI COBMECTHOTO 3aBEIIaHHS CYNpyramw,
MIO3BOJISIFOT  YIIOPSOYUTH OOIIECTBEHHBIE OTHOIICHHWSI W PEIIUTh HECKOJIBKO
npobiieM, KOTOpble BO3HHUKAIOT B JTOM oOmacth. BaxHO mpomomkaTh
COBEPIICHCTBOBATh MPAaBOBOE PETYIMPOBAHHE B COOTBETCTBUHM C BBI30BAMHU
COBPEMEHHOCTH, KOTOpPBIE MOTYT TIOSBISTHCS CO BpEeMEHEM. JTO TO3BOJUT
NOBBICUTh  3()(PEKTUBHOCTh CydeOHOM TMpakTUKM H  obOecrneyuTb Oojee
CHpaBeIMBOE U MPO3pPavyHOE HACIEAOBAHUE 110 3aBELIAHUIO.

Takum 006pa3omM, COBEpPIIEHCTBOBAHHE T'PAKIAHCKOTO 3aKOHOJATENIbCTBA B
o0lacTh HacjeloBaHUS IO 3aBEUIaHHI0O TPeOyeT KOMIUIEKCHOTO MoAaxoia u
BHECEHHUS] HEKOTOPBIX BAXXKHBIX M3MEHEHMH U JOMOJIHEHUH. ITO TO3BOJIUT
YCTPaHUTh CYMIECTBYIOIIHUE MPOOJIEMBI, YIPOCTUTHh MPOIEAYPY HACIEIOBAaHUS H
obecrieunTh 60see A PEKTUBHYIO 3aIUTY MPaB HACIEIHUKOB. HeoOxoaumo uatu
BIIEpE] CO BPEMEHEM M COBEPIIIEHCTBOBATH JAHHYIO 00JIACTh, C YU€TOM HACTOSIINX

BBI3BOBOB, KOTOPOC NPCIIOAHOCHUT HAaM BPCMH.
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3akiodyeHue

Ha cerogusimuuii nensr B Poccuu HaciaemoBaHHWE IO 3aBEIIAHUIO SIBJISIETCS
OPEANOUYTUTENIbHBIM CIOCOOOM HacienoBanus. [Ipu oTcyTcTBUmM 3aBenianus J1u0o
MPU3HAHUU €0 HEJECUCTBUTEIBHBIM MPUOPUTETHBIM CTAHOBUTCS HACJIEIOBAaHUE 10
3aKOHY B COOTBETCTBUHU cO cTaTheit 1111 'K PO.

CpoOona 3aBemaHWsl - 9TO OJWH M3 OCHOBOIIOJATAIONIUX IPUHITUIIOB
HacjeACcTBeHHoro npasa. OH GopMUpyeTcsi Ha OCHOBE MPUHIIMIIOB TPaYKIAHCKOTO
mpaBa: J03BOJIMTEILHOW HAIPABJIECHHOCTH M JUCIO3UTUBHOCTH TPaKIaHCKO-
MIPABOBOTO peryaupoBanusd. MIcxoas U3 3Toro, mpaBo pacropsiKeHUs: UMYIIECTBOM
B CJIy4ya€ CMEPTH IOCPEACTBOM 3aBEIIaHUs SIBISETCS 3HAYMMOM COCTaBJISIOLICH
HACJIEJCTBEHHOIO MpaBa.

B xozxe ucciaegoBaHusi MpoOBEIEH aHATU3 POCCUUCKOTO 3aKOHOAATENBCTBA O
HACJICMIOBAHUM TIO0 3aBEIIaHUIO, a TaKXKe IMpOaHaJU3MpOBaHA CyacOHas U
HOTapuajbHasi TPAKTUKA B JIAHHOM O00JacTH, MHEHHS YYEHBIX-IOPUCTOB. B
pe3yabTaTe MPOBEACHHOTO UCCIICIOBAHUSA ObLTH C(HOPMYITUPOBAHBI TEOPETHUCCKUE
BBIBO/IbI 10 3aKOHOAATEIbHON MpakTuke. OJTHUM M3 OCHOBHBIX BBIBOJIOB SIBJISIETCS
HEOOXOAUMOCTh  IOCTOSSHHOT'O — YJIYYIIIeHHs 3aKOHOJATelIhCTBA B  00JACTH
HACJICJIOBAHUS U PETYJSIPHOrO OOHOBJIEHHUS €ro HOpM. Takke cieayeT oOpaTUTh
BHUMaHUE Ha oOecreyeHre J0cTyna K uHpopMaIuu O HACJIEACTBEHHBIX JieJax U
Ha YCOBEPIICHCTBOBAHME MEXaHU3MOB pPACCMOTPEHHUSI CIIOPHBIX BOIPOCOB B
JAHHOM 00J1acTH.

OnHol W3 TJaBHBIX 1EJNEH HACIEAOBAHUS SIBISETCS TapaHTHUPOBAHUE
KOKJIOMY TPaXJaHMHY BO3MOXXHOCTHM CBOOOJHO  PaCHOpSIKAThCS  CBOUM
UMYIIIECTBOM B HHTEpECaX OJU3KUX eMY JIFOJCH.

Heobxomumo momuepkHyTh, YTO Oosblias 4YacTh pedopManuii B
3aKOHO/IATENBHBIX HOPMaX UMEET IeIbI0 00ECIIeYNTh HAMTYUIITYIO 3allIUTY MPaB U
MHTEPECOB KaK HACJEAHUKOB, TaK M Haclienojareieil. B HacTosiiee Bpemsi Bce
OCHOBHBIE HIOAHCHI B 00JIACTH HACJEACTBEHHOrO IIpaBa MpOIHUCAHBI B

I'paxxnanckom  Konekce Poccuiickoii ®enepaumu. Ilpexne nums [lnenym
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BepxoBnoro Cyna Mor naBaTh pa3bsSICHEHHsS B ciydae MpoOJieM, BBI3BaHHBIX
npo0enaMu B 3aKOHOJIaTEIIbCTBE.

B nmocnenHue ronbl TpakJaHE Hallled CTpaHbl BCE Yalle BBIOMPAIOT
3aBElIaHUE KaK CIOCO0 paclopsiKeHHs CBOMM umyliecTBoM. [Ipu 3Tom cienyer
3aMETHUTh, YTO 3aBCIIAHUE UMEET MEPBOCTEIICHHOE 3HAYEHUE, YEM HACIICIOBAHUE
mo 3akoHy. B cratbe 1111 I'paxpganckoro kojekca P® mnpemycMoTpeHO, 4TO
HACJIEIOBAHUE 110 3aKOHY MMEET MECTO, KOrJa M IOCKOJIbKY OHO HE M3MEHEHO
3aBEIIaHheM, a TaKKe B UHBIX CllydasiX. B CBs3M ¢ 3TuM, 3aBeliaHue mpuodperaer
Bce OoibIIyt0 cBoOOoAy M rubkocth. Ceiuac, K mpumepy, 3aBeliarenab o0jagaet
IIPaBOM Ha ONPEAEIICHUE JI0JIEM B HACIEICTBE, & TAKKE MOXKET PACHOPSIAUTHCS
JO0BIM HMMYIIIECTBOM, JaXe emle He MpuodpereHHbIM. [lomMumo 3TOro, odeHb
3HAYMMbIM MPUHLUIOM SIBIISIETCS TalHA 3aBElIaHUs, TAPAHTUPOBAHHAS 3aKOHOM.
CrouT mpu3HaTh, UTO HA JAHHBIA MOMEHT JENAETCA YNOP Ha JINYHBIN XapakKTep
3aBEIIAHUSA, TO €CTh OTPAHUYMBAETCS COBEPIICHHUE €TI0 YE€pPE3 MPEIACTABUTEIS.

AHanu3upysi 3aKOHOJATENIbCTBO, MOXEM CJelaTh BBIBOJL O TOM, YTO
3aBCIIAHUE SABJSAETCS ONHOCTOPOHHEH CHEIIKOM, KOTOpas WMEET LEIbI0
pacnpenelieHue UMyLIEeCTBa B CIydae CMEPTHU Hacieaonarens. B TekcT 3aBemanus
MOTYT OBITh BKJIIOYEHBl PACHOPSDKEHUS 10 KPYry HACIEIHUKOB, JOJIAM
HACJIEAyEMOro0 UMYILECTBA, NIpaBa Ha HACJIEIOBAHUE WM JMIIEHUS 3TOrO MpaBa.
PykoBoactBysick crateeid 1130 I'K P®, 3aBemarens BIOpaBe AaHHYJIUPOBATH
3aBCIIAHME WM OJHO W3 NPOMUCAHHBIX paHee B HEM pacnopsikeHui. [Tomumo
3TOro, B cooTBeTcTBUM cO cTtathed 1131 I'K P®, 3aBemjanue I1€IMKOM WM
YAaCTHUYHBIE €TI0 PACHOPSIKEHUS BO3MOKHO TPU3HATH HEACHCTBUTEIbHBIMU.

Takke MOXXHO OTMETUTBH, YTO BOIIPOCHI, KaCarOUIMECs HACJIEAOBAaHUS IO
3aBENIaHNI0, TPEOYIOT 0CO00r0 BHUMAHMS W COTJIACOBAHHOTO moaxona. Kakmwrid
Cly4yall HYXIAaeTcsi B KAYeCTBEHHOM aHajlu3€ CO CTOPOHBI IOPUCTOB U
3akoHomaTenel. CTpeMUTENIbHOE Pa3BUTHE OOIIECTBA CO3/Ia€T HOBBIE BHI3OBHI U
BO3MOKHOCTH B Pa3IMUHBIX 005acTsaX Ku3HU. [lodToMy 3aKOHOIATENHCTBO
JOJKHO YYUTBHIBATh 3TU U3MEHEHUS W PACIIMPATH CBOM HOPMATHMBHO-TIPABOBBIE

AaKThI.
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[IpoBeneHHOE HCCIEOBAHUE TMOCBSIICHO CreUpUKe TPaBOBOW MPUPOJIBI
3aBelllaHus, TMPUHIMIAM 3aBellaHus, a Takke MpobdiieMaM TPaBOBOTO
peryjivpoBaHMsi HacjlelOBaHUs [0 3aBellaHuio. B pesynbrate aHanuza
YCTAaHOBJICHBI OCHOBHBIE MPOOJIEMBI, BO3HUKAIOIINE B JaHHOW cdepe, U
pa3paboTaHbl PEKOMEHJIAlUKU O COBEPIICHCTBOBAHUIO MHCTUTYTa HACJIEAOBaHUS
0 3aBEIIAHUIO.

[IpoBeneHHbI aHaMM3 MO3BOJSET CJeNaTh BBIBOA, 4YTO IIpeajiaraeMble
U3MEHEHHMsSI MOTYT TIPUBECTHM K TMOBBIIIEHUIO 3(PQGEKTUBHOCTH  CHUCTEMBI
HACJIeIOBaHUA U CIIOCOOCTBOBATH €€ 00Jiee YETKOMY M CTPOTOMY PETryJIMPOBAHUIO.

ConuanbHasi 3HAUYMMOCTb MCCIIEIOBAHUS Takke TpeOyeT OTAeIbHOro
ynomuHanus. OTKpbITHE cHelU(UKHA 3aBEIIaHUS KAaK BaXHOM  OCHOBBI
HACJICJIOBAHUSA HWMEET TMPAKTUYECKYI0 3HAYMMOCTb JUIsi OOBIYHBIX TPaXK/aH,
KOTOpble HE Bcerga oOJagaloT HEOOXOAUMBIMH 3HaHMSIMU B cdepe
IOpUCTIPYACHIIUH.

NmMes nocTym K OCHOBHBIM MOMEHTaM OGOpPMIICHUS 3aBEIIaHus, €ro
COIEp)KaHMID M BHUJAM, TpPaKJaHE CMOTYT OCO3HAHHO W B IIOJHOM Mepe
pactopsAIMThCS CBOMM MMYIIIECTBOM Ha Ciy4yall cMepTH. ITO CIOCOOCTBYET Ooliee
KAUEeCTBEHHOM 3aIllIUTE WX NpPaB U YKPEIUICHUIO T'PaKJAHCKOW CO3HATEIbHOCTU B
00J1aCTH HaClIeJOBaHUSI.

KpaitHe Ba)kHO M3YYUTh U MPOBECTH THIATEIBHBIN aHAIW3 MHOTOUYHUCICHHBIX
HOBIIIECTB, TMPEJIOKEHHBIX U YTBEPKICHHBIX 3aKOHOJATEIEeM B HOpMax
HACJIEJOBaHHUA 10 3aBEIIaHUIO U MPOOJIEMATUKHU JJAHHOTO TIpoliecca. JDTa TeMaThKa
W B HACTOSIIEE BpeMs HE TEpseT akKTyalbHOCTH M Bce eme Tpedyer
cOBepIIeHCTBOBaHUSA. J[aHHBIN MpeaMer o0JajaeT BaKHEWIIUM 3HAYEHUEM, Kak
JUTsE O0IIeCTBa, TaK W JUIsl OTACNBHBIX JIWI, TIOCKOJBKY 3aTparuBaeT WHTEPECHI

IMPAKTUYICCKU KAXKIAOI'O I'paAKAaHNHA.
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