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AHHOTALUA

AKTyaJIbHOCTh JTaHHOW pabOThI 3aKJIFOYAETCs B TOM, YTO B COOTBETCTBUU CO
ct. 2 Koncruryuuu P® uyenoBek, ero mpaBa W CBOOOJBI, SIBJISIIOTCS BbICIIEH
1eHHOCThI0. [Ipu3HaHue, coONIOJIeHHe W 3allluTa MpaB W CBOOOJ 4YelOBEKa M
rpaXJaHuHa — O00S3aHHOCTh TocyaapcTBa. HenpuKOCHOBEHHOCTh JIMYHOCTHU
SBJISIETCS. €CTECTBEHHBIM HEOTUYXKJA€MbIM IMPAaBOM JIMYHOCTH. YTOJIOBHO-
MPOLECCYATIbHBIM 3aKOHOJATENILCTBO TINATEIBHO PETIAMEHTUPOBAHA MPOLEaypa
MIPaBOMEPHOT0 HApPyIICHUS HEMPUKOCHOBEHHOCTH JIMYHOCTH. B TO ke Bpems B
NPAaKTHUYECKON  JIEITENhbHOCTH  CiIydad  HEOOOCHOBAaHHOTO  OTPaHHYCHHS
HEMPUKOCHOBEHHOCTH JIMYHOCTHU BCTPEYAKOTCS YaCTO.

Ilenvro umcciienoBaHus SIBISIETCS MPABOBOW aHAIW3 CYIIHOCTH IIPUHIMIA
HEMPUKOCHOBEHHOCTH JIMYHOCTHU B YTOJIOBHOM IIPOIIECCE.

JImg MOCTHMXKEHUs YKa3aHHOM LENHW MOCTaBJICHbBl U PELIEHBI CIEIYIOLINE
3aJ1a4u:

— ONpPEIEIICHUE MECTAa HENPUKOCHOBEHHOCTH JIMYHOCTHU B CHCTEME

IIPUHIUAIIOB YTOJIOBHOIO MPOLECCA;

— BBISBIICHUE 3HAYCHUS NPUHIMIIA HENPUKOCHOBEHHOCTH JIMYHOCTU B

pELIEHNH 3a7a4 YTOJIOBHOT'O MPOLIECCA;
— YCTAaHOBJICHUE JOMYCTUMOCTH H TIPEACIOB OTrPAaHUYECHUS MpaBa Ha
HENPUKOCHOBEHHOCTh JIMYHOCTU B XOJE€ pPACCIEIOBaHUS YrOJIOBHOI'O
Jena,

— XapaKTEpHCTUKA MPOLECCYaJbHBIX TapaHTH HENPUKOCHOBEHHOCTHU
JIMYHOCTH B YTOJIOBHOM IIPOLIECCE;

— BBISIBJIEHHME NpoOJeM B pealu3alid NPUHIUIIA HEMPUKOCHOBEHHOCTHU
JIMYHOCTH B YTOJIOBHOM IIpOLIECCE.

Crpyktypa OakamaBpckoii pabOoThl OOyCIOBJICHA IIENbI0 W 3aJa4aMu
WCCJICOBAHUS, U COCTOUT U3 BBEJCHHMS, IBYX IJIaB, IATH Haparpados, 3aKIFOUCHUS

Y CIIMCKA UCIIOIB3YEMOM JIUTEPATYPHI U UCTIOJIB3YEMBIX UCTOYHUKOB.
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BBenenue

AKTyanbHOCTB TeMBI. B coorBercTBuM co cT. 2 KoHnctutynuu PO yenosek,
€ro mpasa M CBOOOIBI, SIBISIOTCS BhICIICH IIeHHOCTHIO. [Ipu3Hanue, cobmonenue u
3aIuTa MpaB U CBOOO 4eJI0BeKa U rpakJaHIHa — 00S3aHHOCTh TOCY/IapCTBa.

HenpukoCHOBEHHOCTh JTUYHOCTH SIBJIIETCSI €CTECTBEHHBIM HEOTUYkKIAEMbIM
IPaBOM JIUYHOCTH.

Yacte 1 cr. 22 Koucruryuuu P® rapantupyercs MNpaBo Ha JMYHYIO
HEMPUKOCHOBEHHOCTh. OnHako B 4. 2 cT. 22 Konctutymuu P® rosoputcs 00
OTPaHUYEHUH JAHHOTO MpaBa IYTEM 3aKJIIOUEHHUS IOJ CTPaXy B COOTBETCTBUU C
CyeOHBIM pelIeHUEM WIH 3aJiepKaHus Ha CpoK He Oosiee 48 yacos.

JlaHHbIE KOHCTUTYLIMOHHBIE MOJIOKEHHS B CBOIO OYEPE/lb HAIIIM OTPAKEHUE
B BHUJI€ MPUHIINNA HENPUKOCHOBEHHOCTH JINYHOCTH B YI'OJOBHO-IPOLECCYATTEHOM
3aKOHOJATENbCTBE.

be3ycinoBHO, TMOCKONBKY, Kak OTMEYEHO BbIIIE, pe4Yb MAET O
KOHCTUTYLIMOHHOM MpPaBe€ JUYHOCTH, & €r0 OrpaHUYEHUE SABJISIETCA UCKIIOUECHHEM
U3  [paBWI,  YrOJOBHO-TIPOLIECCYAIbHBIM  3aKOHOJATEIbCTBO  TIIATEIBHO
periiaMeHTUpPOBaHa MPoLeaypa IPAaBOMEPHOTO HAPYIICHHS HENPUKOCHOBEHHOCTH
JUYHOCTH. B TO K€ BpeMs B NPAKTUYECKOW NIEITEIBHOCTH  Ciy4yau
HEOOOCHOBAaHHOIO OrPAaHUYEHUS] HEMPUKOCHOBEHHOCTH JIMYHOCTH BCTPEUYAIOTCS
4acTo.

JlaHHbIE CTATUCTUKHU CBHUJIETEIBCTBYIOT O TOM, YTO 3@ MOCJIEIHUE TPU TOJbI
YHCIO CIy4aeB HM30paHUs Mephl MPECEUEHUs] B BHUJAE 3aKIIOUEHUS IO CTPaxy
OCTaeTcs MPUMEPHO Ha OJAMHAKOBOM YypoBHE. Tak, B 2022 roay Bcero 3akjIr04€HO
non crtpaxy 87 687 wuwemoBek, B 2021 romy manHas mmdpa cocTaBuiIa
87 905 uenogek, a B 2020 roxy — 84 917 uenorek [57].

Crenenn pa3paboTaHHOCTH TEMBL. CymHocTh PUHIAIIA
HEMIPUKOCHOBEHHOCTH JIMYHOCTH B YroJIOBHOM mpouecce PP wuccnegyercs
y4€HBIMU yKe NaBHO. Mccnenyercst Kak NOHATUHHBIN annapar, Tak U JOyCTUMOCTh

OrpaHUYCHHA HCIIPHUKOCHOBCHHOCTH JIMYHOCTH. COOTBETCTBEHHO 3HAYUTEILHOE



KOJIMYECTBO PAOOT MOCBSIIEHO BOIPOCAM, CBSI3AHHBIM C MPUMEHEHUEM MEp
IPOLIECCYAIBHOTO MPUHYKJICHHUS B BUE 3aJ€pKAHUA U 3aKITIOYEHUS IO CTPAXKY.

JHannas pabGota sBIsE€TCS MNPOAOIKEHUEM paHEe NPOBEIECHHBIX HAy4YHBIX
UCCJIEOBAHUN C YYET U3IaHHBIX HOPMATUBHO-TIPABOBBIX aKTOB B TEKYILIEM IOy U
HapaOOTaHHBIX MaTEPUANIOB CyeOHON MPAKTHKH.

O6bexkTom UCCJIEIOBAHMS SBJISIFOTCS YTOJIOBHO-IIPOLIECCYAIbHBIE
OTHOILICHHS], BO3HUKAIOIIINE B CBSA3M C peaju3alueil paBa Ha HEPUKOCHOBEHHOCTh
JUYHOCTH.

[IpenMeroM ucciaeaoBaHUs SIBJISIIOTCS. HOPMbI YTOJIOBHO-IIPOLECCYATBbHOTO
paBa, pENIAMEHTUPYIOIIME MPHUHIMI HENPUKOCHOBEHHOCTH JIMYHOCTU U
CBSA3aHHBIE C HUM MEpPhI YTOJIOBHO-MPOLECCYATIBHOI'O IPUHYKIECHUS.

Llenpro ucciienoBaHus SBISETCS MPABOBOM AaHAIM3 CYIIHOCTH MPUHIIMIA
HENPHUKOCHOBEHHOCTH JJUYHOCTH B YTOJIOBHOM IPOILIECCE.

JUIs 1OCTHXKEHUs YKa3aHHOM L€ MOCTaBJIEHbl W PELIEHBbI CIEAYIOIINE
3a7a4u:

— ONpENEeNeHUE MeCTa HENPUKOCHOBEHHOCTH JMYHOCTU B CHCTEME

IOPHUHIIMIIOB YTOJIOBHOI'O MPOLIECCA,;

— BBISIBJICHME 3HAYEHUs MPUHIMIA HENPUKOCHOBEHHOCTHU JIMYHOCTH B

pELIeHNH 3a7a4 yTOJIOBHOIO MpoIiecca;
— YCTaHOBJICHHE JOMYCTUMOCTHM M TIPENENIOB OrpaHWYEHUs IIpaBa Ha
HENPUKOCHOBEHHOCTh JIMYHOCTH B XOJI€ PACCIIEIOBAaHHS YIOJOBHOIO
Nena;

— XapaKTepUCTHKa NPOLIECCYyAIbHBIX TapaHTH HENPUKOCHOBEHHOCTHU
JUYHOCTH B YTOJIOBHOM ITPOIIECCE;

— BBISIBIIGHHWE MpoOJieM B peanu3allud MPUHINAIA HENPUKOCHOBEHHOCTH
JUYHOCTH B YTOJIOBHOM ITPOIIECCE.

Mertononoruueckass OCHOBa wuccienoBaHus. B pabore wucnonb3oBaics
CUCTEMHBIN MOAXO0/, MPUMEHSUIMCh OOIIEHAYYHbIE M YaCTHO-HAYYHBIE METOJIbI

uccieoBanus. B ducie o0IeHayIHbIX METOJIOB OBLIM HCIOJIb30BaHbl TaKHE Kak



aHajau3, CHUHTE3, 00001IeHue, (HOpMaTbHO-JIOTHYECKU, a M3 YaCTHO-HAyUYHBIX:
dhopManbHO-IOPUIUIECKUM, CPABHUTEIBHO-TIPABOBOM U JIPYTHE.

HopmaTuBHO-NIpaBOBYIO OCHOBY HCCJIEIOBaHUSI COCTaBWIM: KOHCTUTYIMS
P®, VYronosHo-nmpoueccyanpHbli Komekc P®, @denepanbHbli  3aKOH  OT
15.07.1995r. Ne 103-®3 «O coxepxaHUH TMOJA CTPAXKEH MMOMO3PEBAEMBIX H
OOBHUHSIEMBIX B COBEpIIEHUU IIpecTyIuieHui», [Ipukas ['eanpokypatypst Poccun ot
17.09.2021 1. Ne 544 «OO06 opraEuzanyu MOPOKYpPOPCKOrO0 Haja30pa 3a
IIPOLIECCYAIBHOM IEATEIBHOCTHIO OPraHOB MPEABAPUTEIBHOTO CIEACTBUS».

Teopernueckyto OCHOBY COCTaBWJIM TPYJIbl CIEAYIOIIUX POCCUMCKUX
aBTopoB: C.C. be3pykos, C.l. Bepunauna, A.A. Kaitropogos, K.b. Kanunosckuii,
2.K. Kyryes, C.b. Poccunckuii, E.A. CeménoB, B. Cemennon, A.B. CMupHOB,
P.M. Xazues, M.A. lllepb6akoBa u 1pyrux.

Crpykrypa uccienoBanus. Pabora BkiroyaeT B ceOsi: BBEICHUE, JIBE IJ1aBHI,
COCTOSIIIME W3 TATH maparpadoB, 3aKIIOYCHHE U CIHUCOK HCIOIb3yeMOM

JIMTCPATYPbI U UCITOJIb3YCMbIX NCTOYHHUKOB.



I'naBa 1 HpI/IHIII/III HECIIPUKOCHOBEHHOCTH JIMYHOCTH B YI'0OJJOBHOM

cyaonpoussoactsee Poccuiickou @enepanuu

1.1 MecT0 NPUHUMIA HENPUKOCHOBEHHOCTH JIMYHOCTH B CHCTEMe

YIroJ0BHO-IIPOLECCYAJIBHBIX IIPUHIUIIOB

[IpyHUMOBI YTOJOBHOI'O Mpoliecca 3akpemieHsl B [7aBe 2  YroloBHO-
nporeccyanbHoro kojekca PO (manee — YIIK P®). Ha ceropusmuauiit aeas YIIK
P® nacuuthiBaeT 1I€CTHAAATH TPUHIIUIIOB.

Kak ormeuaercs B OAHOM U3 Y4E€OHBIX IOCOOMH, IO YTOJOBHO-
MPOIIECCYyAIbHBIMU TIPUHIIUIIAMU CIICYET MOHUMATh «HOPUIUYECKU 0(hOpPMIICHHBIE
PYKOBOJISIIIIME TTOJIOKEHUS, MUPOBO33PEHUECKUE UJIEH, 3aKpeIuistonire Haudosee
o0lllMe U CYIIECTBEHHBIE CBOMCTBA YTOJIOBHOTO MPOIIECCA, KOTOPHIE BHIPAXKAIOT €TI0
PUPOAY, COLMAIBHYIO CYIIHOCTh M HAIPaBJIEHHOCTb, OMNPEACISIIOT OCHOBHBIE
NpaBHjia YTOJIOBHO-TIPOIeCCYaIbHOU JesTenbHOCTHY [20, ¢. 25]. ABTOpPHI Ipyroro
OCOOMSI TPAKTYIOT IMIPHUHIIMIIBI YTOJIOBHOTO CYONPOU3BOICTBA KaK «3aKPEIICHHBIC
B JICUCTBYIOIIIEM YT OJIOBHO-IIPOLIECCYATIbHOM 3aKOHOAATEJILCTBE OCHOBBI CO3/IaHHUS
Y HaIpaBJICHHOCTH BCEM COOTBETCTBYIOIIECH OTpaciu IpaBa, KOTOpble Hanbojee
MOJTHO BBIPAXKAIOT COJIEPKAHUE YTOJIOBHO-TIPOIECCYAIBHBIX TMPABOOTHOIICHHUIH,
TECHO B3aUMOCBSI3aHbl C TOCYIApCTBEHHON MOJUTUKONM B cdepe YroJoBHOTO
CYJIONIPOU3BOJICTBA, SBIISIOTCS OOIIMMHM JIJII BCEX CTaIWi YrOJIOBHOTO IpoIlecca,
OKAa3bIBAIOT PETYISTUBHOE U OXPAHUTEIBHOE BO3JACUCTBUAE MO OTHOLIEHUIO KO BCEM
OCTAJILHBIM YTOJIOBHO-TIPOLIECCYATBHBIM HOpMam» [28, c. 46].

TakuMm 0O6pa3om, B 11€JI0M BCE€ MPUHIMIILI, 3akperieHHbie B YIIK PO, MmoxHO
OXapakTepu30BaTh Kak 0a3uc, Ha KOTOPOM OCHOBAH BECh YT'OJIOBHBIN MPOIIECC.

Bce npunnune! ['nassl 2 YIIK PO cucremaTu3npoBaHsbl.

C.H. KnokoB, M.A. CaBkuHa XapaKTepU3yIOT CHUCTEMY MPUHIUIIOB
YTOJIOBHOTO TpoIecca KaK JJOTMUECKH YIOPSI0YEHHYI0 «COBOKYITHOCTh Hanbolee

O6HH/IX MHUPOBO33PCHUCCKUX Hﬂeﬁ OTHOCUTCIIBHO JOJDKHOTO B YI'OJIOBHOM



CYJIONPOU3BOJICTBE, KOTOPAsi B CBOMX IMPOSIBJIICHHUSIX U BO B3aUMOJICUCTBHUH C IIEITBIO
YrOJIOBHOTO TIpoIIecca onpeaeisier ero cymuaoctey [20, c. 27].

«TompKO cUCTEMa TPHUHIMIIOB B MX COBOKYITHOCTH MOJKET TapaHTHPOBATh
JOCTIKEHUE TeJIel yroloBHOTO Tiporieccay [ 50, c. 63].

B cBoto ouepenp N.C. JlamaeB u A.b. AneiiHMKOBa yKa3bIBalOT IIECTh
KPUTEPHUEB MIOCTPOSHUS CUCTEMBI IIPUHITUIIOB YT'OJIOBHOT'O CYIOIIPOM3BO/ICTBA:

—  IPUHIHIBI IPEICTABISAIOT COO0M OCHOBBI CO3JIaHUS M HAPABICHHOCTH

YTOJIOBHO-TIPOIIECCYAIBHOTO TIPaBa;

— MPUHIOMIB JOJDKHBI OBITH 3aKPEIUICHBI B JCHCTBYIOIIEM YI'OJIOBHO-
IPOIIECCYaIbHOM  3aKOHOJIATENIbCTBE B  BHUJE CHCTEMBI IPABOBBIX
MPEINUCAHNM;

— TMPUHIOWIOBI  HauOoOJiee TMOJHO BBIPAXAIOT COJEpPKAHUE YTrOJOBHO-
IPOIIECCYAIbHBIX MTPABOOTHOIICHHUI;

— TMPUHIMIBI TECHO B3aMMOCBSI3aHBI C T'OCYJAPCTBEHHOM IOJUTHUKON B
chepe YroJoBHOTO CYyJIONPOM3BOJCTBA, C YyYE€TOM IIOJIOKEHUM
MEXTYHAPOJIHBIX aKTOB I10 TIpaBaM YeJIOBEKa;

—  MPUHIMIBI SBISIOTCS OOIIUMHU JIJISI BCEX CTaJWi yrOJIOBHOTO IIpoIiecca;

— TMPUHIMIBI OKa3bIBAIOT PETYIATUBHOE U OXPAHUTEIHbHOE BO3/ICUCTBUE 11O
OTHOIIICHHUIO KO BCEM OCTAJIbHBIM YT'OJIOBHO-IIPOIECCYaTIbHBIM HOPMaM»
[28, c. 46].

YTOpsTI0YCHHOCTD MMPUHITAIIOB TIPOSIBIISIETCS B TOM, YTO OHH PACIOIararoTCs

B OIIPEICIICHHOM ITOPSJIKE C YIETOM UX KJIaCCH(PUKAIINY Ha BUBI TIO OMIPEICIICHHBIM
OCHOBAHHSIM.

AHanmu3 y4eOHOU JUTepaTyphl MO JAHHOMY BOMPOCY CBUACTEIBCTBYET 00
OTCYTCTBUU €IMHCTBA MHCHUU B YaCTH KJIACCU(UKAIMK TMPUHITUIIOB YTOJIOBHOTO
mporecca.

Tak, C.H. KimoxkoB m M.A. CaBkuHa BBIICIAIOT JBa OCHOBAHMSA
KJIacCU(pUKAIIMY TIPUHIIUIIOB: IO UCTOYHMKY 3aKPEIUICHUS U 10 TUIY YTOJIOBHOTO

nporecca [20, c. 26].



N.C. JlanaeB, A.b. AneiiHukoBa KiacCU(UUUPYIOT NPUHLHUIIBI MO TPEM
OCHOBAHMSIM: B 3aBUCUMOCTH OT UCTOYHUKA (3[1€Ch aBTOPHI COTUIAPHBI C TIO3UIUEN
C.H. KnokoBa u M.A. CaBkuHa); B 3aBUCUMOCTH OT PACIPOCTPAHEHHOCTHU JIEHCTBHS
O0IIero MOJIOKEHHUS; B 3aBUCUMOCTH OT XapakTepa BIUSHHS OOLIUX MOJOKEHUMN
[28, c. 47-48].

ITo maenuto A.B. CmupnoBa u K.b. KanuHoBCKOro, NpUHIIUIIBI YTOJIOBHOTO
nporecca HEoOXOAMMO KiIacCU(PUIMPOBATh HAa 4YETbIpE TPYMIbL: IO CTEHNEHH
o01IHOCTH (A0CTPAKTHOCTH); 110 UCTOYHHUKY 3aKpEIUIeHHs (37€Ch OISTh K€ MHEHUS
BCEX aBTOPOB CXOMATCS); 1O cpepe ASUCTBUS; MO TUIIAM YTOJIOBHOTO Ipoiiecca (Kak
C.H. KnokoB 1 M. A. CaBkuna) [55, c. 81]. Takoro e 4eTbIpeX4JICHHOTO JCICHHUs
NPUACPKUBAIOTCS U IpyTrue aBTophI [58, c. 64].

Hama 3anmaya 3akitodaercs B TOM, YTOObI YCTAHOBUTH KAaKOE MECTO B
paccMaTpUBaEMOM CUCTEME MPUHLIUIIOB 3aHUMAET HEMPUKOCHOBEHHOCTD JINYHOCTH.
J1st 3T0rO0, NpeXkie BCero, HE0OXOAMMO ONPEAETUTh MOHATHE U CYLIIHOCTh IAHHOTO
IPUHIIATIA.

[IpyHLIMIY HENPUKOCHOBEHHOCTH JTMYHOCTH NocBsieHa ct. 10 YIIK P®. 13
aHaJIM3a JaHHOM HOPMBI CJEIyeT, YTO KaK TaKOBOE MOHSATHE HEMPUKOCHOBEHHOCTH
JTMYHOCTH 37ech He gaéres [59]. JlanHast TepMuHOJOrHS pa3pabaThIBacTCs B
HAy4YHOU JIOKTPHUHE.

[Ipexnie Bcero He0OXOAUMO OTMETUTD, YTO TEPMUH «HETIPUKOCHOBEHHOCTH
B OTPBIBE OT <JIMYHOCTHU)» TPAKTYETCS MIMPOKO B PA3IUYHBIX OTpACAX MpaBa B
3aBUCUMOCTH OT MIPEIMETHON HANPaBIECHHOCTH.

Tak, B LMBWIUCTHKH, YYHUTHIBAsA, YTO TPaKJAHCKOE 3aKOHOAATEIHCTBO
OPUEHTHPOBAaHO  HA  PEryJHpPOBaHHE  HWMYIIECTBEHHBIX W JIMYHBIX
HEHMYIIECTBEHHBIX OTHOIICHHI, B YaCTU «HEMPUKOCHOBEHHOCTU» aKIIEHT CJIENaH
Ha COOCTBEHHOCTb, JKWJIHIIE, aBTOPCTBO, 4YE€CTb, JOCTOMHCTBO M JEJIOBYIO
penyraimio [21, c. 81].

B cBoo ouepenr B HMHPOPMALMOHHOM TMpaBe MPUMEHUTENBHO K
paccMaTpUBaEMOMY TEPMHHY Yy4Y€HbIE CUUTAIOT AaKTyaJlbHBIM BONPOC O

HCIIPUKOCHOBCHHOCTHU JIMYHOCTU Ha MIPEAMCET «c6opa, XpaHCHHuA W IICpcaadu



IIEPCOHAJIbHBIX JIAHHBIX, & TAKXKE B Pa3BUTHH COBPEMEHHBIX TexHoorui» [11, ¢. 5],
[16, c. 158].

Takum o00pa3oM, TEPMUH «HENPUKOCHOBEHHOCTH» TPAKTYETCS IIUPOKO,
OXBaTbIBasi B IIEJIOM 3alpeT BO3JACHCTBOBATh HAa KOHCTUTYLIMOHHBIC NpaBa W
CBOOOJIBI YETOBEKA U TPAXKTAHIHA.

Uro Kacaercs MOHATHUS «WIMYHOCTHY», TO 3[1€Ch TAKXKE CYLIECTBYET MHOKECTBO
OTIpE/ICNICHUI B 3aBUCMMOCTH OT TOM O00JacTH 3HAHWM, TJie UCCIenyeTcs daHHas
kareropus. Tak, B puiiocopuu npoBOAUTCS pa3rpaHUUYCHHUE MOHATHE «JTMYHOCTH U
«4enoBeKk». MHbIMU clOBaMM, HE KaXKIbId YEIOBEK MPU3HAETCS JIMYHOCTHIO, a
TOJIbKO TOT, KOTOPBIA B MPOIECC CBOErO CTAHOBJICHUS U PA3BUTUSA MPUOOpETaeT
OMpENICTICHHbIC HMHTEIUICKTyaJIbHbIE W TICUXUYECKHE KadecTBa  («CTEIMEHb
pazymuHocTn») [40, c. 84]. Cxokast TOYKa 3pCHHS BHICKA3BIBACTCS U B FOPHINICCKOM
autepatrype: «JIMUHOCThIO HE POXKAAOTCS, €10 CTAHOBSTCS. PeOCHOK HE JIMYHOCTD,
nymeBHOOombHOM Toxke» [30, ¢. 35].

Opnako, ecau oOpaTuthbes k nonoxkenussM Koncrurymuu PO, o ee riasa 2
nonMeHoBaHa kak «lIpaBa um cBOOOABI YenmoBeka U TpakaaHuHa». B 4. 2 cr. 17
Koncturynmuu P® mnpomucano, 4ToO «OCHOBHBIE IMpaBa W CBOOONBI YEIOBEKa
HEOTYY)KJaeMbI M TIPUHAICKAT KaXKIOMY OT poxkaeHus» [25]. B cBoro ouepens .
1 cT. 22 Konctutyuuu PO B 4aCTH «HENTPUKOCHOBEHHOCTU TIACUT «KaK]IbI UMEET
IPaBO Ha CBOOOY M IMYHYIO HEMPUKOCHOBEHHOCTH» [25]. COOTBETCTBEHHO TEPMHUH
CKAXIBIN» CIEeTyeT MPUMEHATh K JI00OMY YEJIOBEKY M TPaKJaHUHY, HE3aBUCUMO
OT TOTO SIBJISIETCS JIM OH JIMYHOCTBIO B TOM CMBICII€, KOTOPBIM 03BYY€H BbIIIE». B
IPYrOM HOPMAaTHUBHO-TIPABOBOM  aKTE€, HAIPSAMYK KacarolIEMCs YrOJIOBHO-
MIPOLECCYAIbHBIX OTHOUIEHWM B CWJIY TOr0, YTO SIBIIIETCA HMX MaTepUaJbHO-
npaBOBOM OCHOBOM, YronoBHOM Kojekce PD (manee — YK P®), Pazmen VII
uMenyercs «IIpecTymienuss mpoTUB JIMYHOCTUY». 3JE€Ch PACIIOIIONKEHBI COCTABBI
OOIIIECTBEHHO OMACHBIX JACSHUM, MOCATAION[Me Ha OCHOBHBIE KOHCTUTYIIMOHHBIE
paB U CBOOO/IbI YENIOBEKA U TpaKJaHUHA, B TOM YHUCJIE CBA3aHHBIE C HAPYIICHHEM
HEIIPUKOCHOBEHHOCTU JUYHOCTU. W3 copep:kaHusi YroJIOBHO-NPABOBBIX HOPM

paznena YK P® cnenyer, 4To HECMOTpPS HA UCIIOJIb30BAHUE TEPMHUHA «JIMYHOCTH» B
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€ro HAaMMCHOBAaHMM W HAWMCHOBAHMHM HEKOTOPBIX TJIaB pasneia (Hampumep,
I'maa 17 «lIpecTymieHus MpoOTHUB CBOOOJBI, YECTH M JOCTOWHCTBA JUYHOCTH),
yrOJIOBHO-TIPaBOBasi OXpaHa HAmpaBlicHA Ha 3allUTy YelOBEKa OT MPECTYITHBIX
nocsiratenscTB. K mpumepy, 4. 1 cr. 127 YK P® rnacur «He3aKOHHOE JUIIECHUE
YeJioBeKa CBOOO/IBI, HE CBS3aHHOE C €r0 MOXHUIICHHEM. ..» [60].

Takum oOpa3oMm, TepMUH JHUYHOCTH B TPABOBOM CMBICIIE HEOOXOIUMO
OTOXJIECTBIISITH C TIOHSATHEM «4YEIIOBEK U TpaxxaaHuH». Hemapom B nuteparype
BBICKA3bIBACTCSI PE30HHOE MPEJIOKEHUE O 3aMEHE B YIOJOBHO-TIPOIECCYaTbHOM
3aKOHOJATEIbCTBE MOHATHS «IMYHOCTH)» Ha MOHATHE «UENIOBEK U TpakKIaHUH
[18, c. 55].

Takxke ¢ y4€TOM BBIIECKA3aHHOTO TEPMHUH  WIMYHOCTB»  MOXKET
ACCOIMHUPOBATHCS TOIHKO C PU3HMUCCKUM JIMIIOM.

UYro xacaeTcs HEMOCPEICTBEHHO NpaBa Ha HEMIPUKOCHOBEHHOCTH JIMYHOCTH,
TO aBTOPHI OJHOTO W3 YYEOHHKOB MO YTOJIOBHOMY MPOIIECCY TMOJ TaKUM TPABOM
MOHUMAIOT TapaHTHPOBAHHYIO TOCYJAPCTBOM CBOOOJY UEIOBEKa, KOTOpas
BBIPAKAETCSA B HEJIOMYIIEHUU TOCSATATEIbCTB Ha OINpEe/ICHHbIE HeMaTepUualbHbIC
Oyara, a UMEHHO:

—  «pu3NUecKyl0 HEMPUKOCHOBEHHOCTh (KU3Hb, 3J0POBbE, TEIECHYIO

HENMPUKOCHOBEHHOCTD U TMOJIOBYIO CBOOONY);

— HPaBCTBEHHYIO HEMPUKOCHOBEHHOCTh (uecTs, JIOCTOUHCTBO,
HPaBCTBEHHYIO CBOOOTY);

—  TICUXUYECKYIO HEMPUKOCHOBEHHOCTh (HOpMasbHOE TEeYEHUE
NICUXUYECKHUX MPOIIECCOB);

— Ju4yHyr 0e30macHOCTh (IIPEAOCTaBICHHWE YEIOBEKY BO3MOXKHOCTHU
pacrionaratb CcoOOWH, CBOMM CBOOOJHBIM BpPEMEHEM, II0 CBOEMY
YCMOTPEHHUIO ONpPENEIATh MECTO NpPeObIBaHUS, HE HAXOIUTHCS IO
HaOJTI0ICHUEM HMJIU OXpaHoii)» [58, ¢. 73].

CXOXyl0 TOYKY 3pCHHS  BBICKA3bIBAIOT TEOPETUKH B  0O0JACTH

KOHCTUTYLIMOHHOI'O TIpaBa, KOTOpble (U3UYECKYI0 M (WIM) TCUXUYECKYIO
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HEITPUKOCHOBEHHOCTD YEJIOBEKA OT IIOCTOPOHHETO BO3AECHCTBHS APYIUX JIULL TAKKE
CUMTAIOT YaCThIO OHATHS «cBOOOma» [23, c. 37].

Onnako B VYIIK P® 3akperusiercs HE IpaBO Ha HENMPUKOCHOBEHHOCTH
JUYHOCTH, a IPUHIUIT HENPUKOCHOBEHHOCTH JINUHOCTU, KOTOPBIN SABJISIETCS OJHUM
13 BBIPAKECHHUM NpaBa, AeKiaapupyemoro B cT. 22 Konctutynuu PO

NHbpiMH clOBaMH, TPaBO HAa HENPUKOCHOBEHHOCTh JIMYHOCTH HEJb3s
OTOXKJIECTBIISAITH C MPUHLMIIOM HEMPUKOCHOBEHHOCTH JINUHOCTH.

Tak, M.A. IllepbakoBa 1o 3TOMy TIOBOAY TuIIeT ciaeaymwmiee: «B
Koncrutynum peub wuger o cyObekTuBHOM 1ipaBe, B VYIIK Pd — 006
OCHOBOMOJIArarIleM, KOHUENTYaJbHOM IOJOKEHUH, Ha OCHOBAaHMU KOTOPOTO
CTPOUTCSL BCSI YrOJOBHO-TIPOIIECCYaNIbHASA JIEATENbHOCTb, BKJIOYasi OOS3aHHOCTb
OpPraHOB W JIOJDKHOCTHBIX JIML, OCYLIECTBIIIIOUIMX YIOJIOBHBIA IIPOIIECC,
00ECIICUNTh peaTH3alii0 KOHCTUTYIIMOHHOTO CYObEKTHBHOTO MpaBay [65, ¢. 101].
B TOM ke Kiroue pacCyKIAlT MU JIPyrue Yy4Y€HbIE: «IIpOoCTOoe AYyOIMpOBaHHE
KOHCTUTYLIHOHHOT'O NPaBa B KA4E€CTBE MPUHIMIIA YTOJOBHOTO CYJIONPOU3BOACTBA
HE MOXET SBJISATHCS CPENCTBOM d(DPEKTUBHOIO OOECTICUCHHS] W 3allUTHI MPaB U
cB0OOJ uemoBekay [5, ¢. 31], «IIOCKOIbKY MPHHIIKIT SBISIETCS OCHOBON MEXaHHU3Ma,
pacpOoCTPaHSIOLIETOCA Ha BCE CTA/IMU YTOJIOBHO-IIPOLIECCYAIbHOMN ESTENbHOCTH,
HpeACTaByIsis co00i BaKHEHITYIO MPOIeCCyalIbHYO rapanTuio» [41, ¢. 70].

B npogomxenne nepeyrcieHHbIX MO3UIMA aBTOPOB, HEOOXOIUMO OOpATUTD
BHMMaHHME, UYTO KOHCTUTYLIMOHHOE IMpaBO Ha CBOOOAY U  JIMYHYIO
HEMPUKOCHOBEHHOCTh ~ HAXOAUT  OTPAXKEHUWE HE TOJBKO B  IPUHIIMUIE
HEIIPUKOCHOBEHHOCTH JIMYHOCTH, 3aKperieHHoM B cT. 10 YIIK P®, Ho u B npyrux
YTOJIOBHO-TIPOLIECCYANIBHBIX IPUHIMIIAX YBAKEHUE YECTU U JJOCTONHCTBA JIMYHOCTU
(cT. 9 VIIK P®), oxpana npaB u cBo0oj yenoBeka 1 rpaxaanuda (ct. 11 YIIK P®D)
[59].

Taxxe coOnrofeHue TaHHOTO IpaBa rapaHTupyercs, Hanpumep, YK PO B
BUJIC€ 3alPETOB HA HAPYUIEHHWE JMYHOM HENPUKOCHOBEHHOCTH TMOJ Yrpo30H
YCTAHOBJICHUS OTBETCTBEHHOCTH 3a MOCATATENIbCTBA HA JaHHbIE OJiara yenoBeka u

rpak1aHUHA.
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BaxxHo oTmeTuTh, 4TO B 3aKOHOJATEIbHOW (OPMYJIUPOBKE MPUHIIUIIA
HEMPUKOCHOBEHHOCTH JINYHOCTU HE UCIOJIb3YETCS TEPMUH «CB0OOOJ1a», B OTIUYUU
oT yaeOHo# smtepatypsl [58, c. 73], [20, c. 32].

B oroii  cBmsm  M.A. IllepbakoBa Tpu  aHaIM3€  MPUHIIATA
HEMIPUKOCHOBEHHOCTHU JINYHOCTH PE30HHO 00palllaeT BHUMAHUE HA COOTHOIIEHUE
MOHITHI «CBOOOJA JTUYHOCTHY, «HEMPUKOCHOBEHHOCTh JIMYHOCTH» W «JTHYHAS
HETPUKOCHOBEHHOCTH» [65, ¢. 101]. B uTore aBTOp MpUXOIUT K CIPABEIUBOMY
BBIBOJlY, YTO <«IIPOLECCYalbHbI MNPHUHIUI HENPUKOCHOBEHHOCTH JIMYHOCTU HE
03HAYaeT €ro OrpaHUYEHHOE JIEUCTBUE, OXBATHIBAIOUIEE JIMIIb MPABO HA JIMYHYIO
HEIIPUKOCHOBEHHOCTh. HampoTuB, NpUHIMII HENPUKOCHOBEHHOCTH JIMYHOCTH
MOJYEePKUBAET W YCWIMBAE€T pOJb MpaBa Ha JIMYHYIO HEMPUKOCHOBEHHOCTD,
MO/IPa3yMEBAIOIIEIO 3AIIUTY OT MIPOU3BOJIBHOIO OIPAHUYEHUSI CBOOOIbI IMYHOCTH
[65, c. 102].

Tak, u3 anmanusa nomoxenuu ct. 10 YIIK P® cnemyer, 4ro cymHOCTB
NPUHIMIIA HEIPUKOCHOBEHHOCTH JIMYHOCTH 3/1€Ch BBIPAXKAETCS B CJICIYIOIIEM:

— B YKa3aHUM HA WCKIIOUMUTENIbHbIE OOCTOSITENIbCTBA, MPH KOTOPBIX
JIOMYCKAETCsl HapyllIeHUE HEMPUKOCHOBEHHOCTH. DTO MPUMEHEHHUE MEP
MPOLIECCYAIbHOTO IPUHYKICHUS B BUJE 3aI€PHKAHUS U 3aKITFOUCHHS IO
cTpaxy B coorBercTBUM ¢ YIIK PO;

— B YKa3aHUU OCHOBHBIX TPEOOBaHUU K 3aJIEPKAHUIO U COJIEPKAHUIO TTOJ
CTpakei: cOOJI0JIEHUE CPOK 3aJiepyKaHUsl U COJEPIKaHMsI IO CTpaxei
(cpox 3anmepkanusi He Oonee 48 4YacoB 10 TMONY4YEHUS CyIeOHOrO
penieHus, OCBOOOXJEHHE IpPU HAPYIIEHHUH CPOKOB); COAEpKaHUE B
YCJIOBUSIX, UCKJTIOYAIOIIHUX YIPO3Y KU3HU U 3/I0POBBIO 3a]IEPKAHHOTO UITU
nura [59].

Kak ormewaercs B JOKTpUHE OTHOCUTEIBHO COJICEPXKAHUSI TMPUHIIUIA
HEMPUKOCHOBEHHOCTHU JUYHOCTH, OH BKJIIOYAET (U3HYECKYIO
HENPUKOCHOBEHHOCTh, KOTOpasi MOXKET ObITh 3aKOHHO OrpaHMYEHA, «...KOTJa B
MHTEpPECax PpAaCKPBITHS TMPECTYIUIEHUH NPUXOJUTCS KEPTBOBAThH HEKOTOPHIMU

OCHOBHBIMHM TIpaBaMu rpaxaan» [58, c¢. 73] «myreM mpUMEHEHHS Mep
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MPOIECCYATHHOTO MPUHYXACHUS, U MPOU3BOJCTBA OMPEICICHHBIX CJIEICTBEHHBIX
newctBuii [63, c. 36].

YuuThIBas, 4TO 3aJep)KaHUE M 3aKIIOUYEHHE TMOJ CTPaxy — 3TO Mepbl
IPOIECCYATbHOTO MPUHYKACHHSI, CBS3aHHBIE C JUIIEHUEM YelIOBEeKa CBOOOBI, TO,
COOTBETCTBEHHO, «CBOOOAa»  SBISAETCS KOMIOHEHTOM pPaccMaTpHBAEMOIO
npunuuna. Kpome Toro, 3aaepikaHue Moao3peBaeMoOro MOXKET COMPOBOXKAATHCS
OPOBEJACHUEM JIMYHOTO OOBICKa, YTO CBS3aHO C HapyUICHHUEM JIMYHOMN
HENPUKOCHOBEHHOCTH YEJIOBEKA.

Taxxe HEO00XO0IUMO o0paTUThH BHUMaHHE, 4TO PUHIIUI
HENPUKOCHOBEHHOCTU JIMYHOCTH COJEPKUT U DJIEMEHT <JIMYHOU OE30MacHOCTH,
YIOMSIHYTOM BbIIIIE. JTO BbIpaykaercst B ToM, 4To 4. 3 cT. 10 YIIK P® 3akpernnser
3ampeT Ha COAEpXKAaHUE B YCIOBHSIX, MCKIIOYAIOIIUX YIPO3y KHU3HU H 3]I0POBBIO
[59].

C Hamell TOYKM 3pEHUs, NPUHIUI HENPUKOCHOBEHHOCTH JIMYHOCTU HE
OrPaHUYMBAETCS TOJBKO (U3NYECKON HENMPUKOCHOBEHHOCTHIO. OIpeeneHHbIM
o0pa3oM OH 3aTparuBaeT U IICUXMYECKYI0 HENPUKOCHOBEHHOCTb, 4YTO
NOATBEPKAAETCS M caMuM 3akoHomateneMm. Hampumep, 4. 3 cr. 133 VIIK PO
penlycMaTpUBaEeT MPaBO HA BO3MEIIEHUE Bpeaa, MPUUUHEHHOIO JIMILY, HE3aKOHHO
MOJIBEPrHYTOMY  YTOJIOBHO-IIPOLIECCYATbHOMY TMPUHYKACHHUIO, MPEXKAE BCETO,
3aJIep)KaHUI0 WM Mepe MpeceueHusl B BUAC 3aKIIOUEHUS MoJ cTpaxy (ab3. 2 m. 4
[Tocranosnenus I[Tnenyma BepxoBHoro Cyma P® ot 29.11.2011 1. Ne 17 [43]).
CootBeTcTBEHHO, B CT. 136 YIIK PO roBopurcs 0 BO3MEMIEHNH MOPAIBHOTO Bpeaa
[59]. IIpu sToM mon MopaimbHBIM BpenoM B cT. 151 I'paxxnaHckoro koaekca P®
MOHUMAOTCS HE TOJILKO (PM3UYECKUE, HO U HPaBCTBEHHbBIE cTpananus [12].

bonee monpoGHO Bompoc O CoAep’KaHUU MPUHILUIA HENPUKOCHOBEHHOCTU
JMYHOCTHU OyJIeT MpOoaHATU3UPOBAH B TJIaBe 2 HACTOAIICH OaKkamaBpCKON pabOTHI.

B pamkax sxe manHoro maparpada mMbl T€epb pacCMOTPUM BOIIPOC O MECTE
HENPUKOCHOBEHHOCTH JIMYHOCTH B CHCTEME MPHUHIIMIIOB YTOJIOBHOI'O MpOIEcca, C

YU4CTOM HpPIBCIICHHOﬁ BBIIIIC KJIaCCI/I(I)I/IKaHI/II/I.
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Tak, 1O WCTOYHHMKY 3aKpEIUICHUS TMPUHLUIBI KIACCUUIIMPYIOT Ha
KOHCTUTYIIMOHHBIE, T.€. OTPAXKECHHBIE B MEXKIYHAPOIHO-TIPABOBBIX aKTax W
Koncturyniun P®, u cneunduyeckue (HEKOHCTUTYIIMOHHBIC, OTpacieBbIE), T.€.
Hamenmue 3akperieHue B YIIK P® [20, c. 26], [27, c. 47], [58, c. 64]. [IpaBaa, ecTb
aBTOPBI, KPUTHYECKH OTHOCSMIMECS K TOM00HOrO0 ponma auddepeHIuamy,
00OCHOBBIBAsI CBOIO MO3UIIMIO TEM, YTO 3TO MOYKET HEMPABWIBHO COPUEHTUPOBATH
OopraHbl MPEABAPUTEIHLHOIO PACCIENOBAaHUS U CyJa, CO3/aB y HUX OIIMOOYHOE
NPEACTABICHUE O CYIIECTBEHHOCTHM HAPYLIIEHUN TOJBKO KOHCTUTYLIMOHHBIX
nojoxenuit [15, c. 36].

[To3BOIMM HE COINIACUTBCA C TAKUM MHEHMEeM. Kak Ham Kaxercs, JeleHue
OPUHIMIIOB HAa  KOHCTUTYLIHUOHHBIE M  HEKOHCTUTYIMOHHBIE  MO3BOJISIET
AKICHTUPOBaTh BHUMAHME HAa BAXKHOCTU TEX YrOJOBHO-TIPOLECCYATbHBIX
MPUHIIMIIAX, KOTOPbIE OCHOBBIBAIOTCS Ha MNonoxkeHusx Konctutyuum PO, yro,
OJIHAKO, HU B KOEH Mepe HE yMaJsieT 3HAYUMOCTh HEKOHCTUTYIIMOHHBIX MPUHIIUIIOB.

Tak, Kak HEOJTHOKPATHO OTMEYAJIOCh BbIIIE, IPUHIUI HEMNPUKOCHOBEHHOCTH
JUYHOCTU BBITEKaeT u3 mnojiokeHudt cT. 22 Koucrurymuu PO, a Ttakke
OCHOBBIBAETCSI HA HOPMAaX psia MEKIYHApPOIHO-TIPABOBBIX akTOB. Tak, mpaBo Ha
CBOOO/Y U JTMYHYIO HETIPUKOCHOBEHHOCTH OBLIIO MPOBO3IJIAIIEHO B CT. 3 Beeobien
JeKJIapallui TpaB d4elioBeka, mpuHsATod ['enepanpHoit Accambneeit OOH
10.12.1948 [10]. 3atem gaHHOE MPaBO MOJIYYMUIIO 3aKperuieHue B ¢T. 5 KoHBeHIuu
0 3alllMTe MpaB YeJIOBEKa U OCHOBHBIX CBO0O, 3aKkitoueHHOM B I. Pume 04.11.1950
(Ha ceronHsIIHUM eHb NaHHas KoHBeHIUs mpekpaTuiia AeCTBUE HA TEPPUTOPHUHN
P® ¢ 16.03.2022r.) [24], u B cT. 9 MexnyHapOJHOTO MAaKTa O TPAKIAHCKHX H
MNOJINTUYECKUX MpaBax, npuHaToro 16.12.1966 Pe3zomrommeit 2200 (XXI) Ha 1496-
OM TIUIGHApHOM 3acemanmu [ eHepampHOi Accambmen OOH [31]. B
COZIEpKaTENIbHOM IJIAHE HOPMBI ATHUX MEXIYyHApOJHO-IIPABOBBIX AKTOB CXOXKHU C
HopMmamu Koncturyiuu PO.

Takum o0pa3zom, o HUCTOYHUKY 3aKpeIICHUS IPUHIUIIT
HEIIPUKOCHOBEHHOCTH JIMYHOCTH OTHOCUTCA K TMEpBOM TIpymme, T.e. K

KOHCTUTYHOHMOHHOMY IIPHUHIIUITY.
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[To Ty yrojoBHOTO MPOIIecca TAKKE BBIACISIOT ABE TPYIIIbI IPUHIIUIIOB —
OPUHIMIBL  PO3BICKHOTO W COCTA3AaTENbHOrO  (IMyOJMYHO-COCTSA3ATEIBHOIO)
TPOIIECCOB.

K d4epram mepBoil Tpynmbl TPHHIMIIOB OTHOCAT OQUIIMATHHOCTH
(TOJPKHOCTHYFO MHUITUATUBY) W UHCTPYKTUBHOCTD (YPE3MEPHYIO PETrIIaMEHTAIIHIO)
[20, c. 26], [55, c. 66]. K aroif rpymnmne NPUHIUIIOB OTHOCIT T€, KOTOPBIC
00OCHOBBIBAIOT 00SI3aHHOCTH OPTaHOB NPEBAPUTEIHLHOTO PACCIENOBAHUSI U CyAa
0 COOCTBEHHOM MHMIIMATHBE YCTAHABIMBATH MCTHUHY, MPUHUMATH PEIICHHS BHE
3aBUCUMOCTH OT BOJICU3bSIBJICHUS 3aMHTEPECOBAHHBIX JIUII, @ TAKKE MPENOoIaraoT
KOHIEHTPAIMIO Y YKa3aHHBIX CyOBEKTOB YTrOJIOBHOI'O MPOLIECcCca TE€X MOJTHOMOYHH,
KOTOPBIMH HE HAJICISAIOTCS U He MOTYT OBITh Ha/IeJICHBI TAKME YYACTHUKH IIpoIIecca
Kak oOBHHsIeMbIH 1 notepreBmui [50, c. 13]. Peub uaer o Takux MpHHIMIIAX KakK
npoleccyanbHOE eIUHOHAYalre, MMChbMEHHOCTh, PEBU3MOHHOE HAayallo, TAfHOCTh
CJICACTBUSA, POpMaIIN3M, OTCYTCTBHE paBHOIIpaBHs cTopoH [20, ¢. 26], [55, c. 66].

Bropas rpynma mpuHIUNOB Oa3upyercs Ha JBYX OCHOBOIMOJATAIOIIUX
NPUHIMIIAX — PAaBHONPABUE CTOPOH M HE3aBUCUMOCThH Cylla, U3 KOTOPBIX YXKe
BBITEKAIOT CIEAYIOIINE MPUHIUIIBI: OYHOCTh, HETIOCPEICTBEHHOCTh MCCIIEI0BAHUS
JI0Ka3aTeIbCTB, CBOOOJHASA OIIEHKAa JIOKA3aTeNbCTB, YCTHOCTb, TJIACHOCTB,
HEJIOIyCTUMOCTH TIOBTOPHOT'O YTOJIOBHOTO MIPECIIEOBAHMS 32 OJTHO U TO )K€ JIeSTHUE,
UCTHHA, HEMPUKOCHOBEHHOCTH JinuHocTH [20, ¢. 26], [55, c. 66].

Kax MbI BUIMM HY)KHBIM HaM MTPUHITUI KaK pa3 BKIIOUEH BO BTOPYIO TPYIIITY.

NHBIMU cTTOBaMW TIPUHIMAI HE3aBUCUMOCTH JIUYHOCTH SIBIISIETCS TEM
IPOIIECCYATBbHBIM CPEICTBOM, KOTOpOE OOeCIeunBaeT MPHUHITUI PaBHOIPABUS
CTOPOH B YTOJIOBHOM IIPOILIECCE.

[lo TperbeMy OCHOBaHWIO, [0 CTENEHU OOMIHOCTH (aOCTPAKTHOCTH)
YT OJIOBHO-TIPOLIECCYAIbHBIE TMPUHIIMITBI  TOAPA3ICTSIOT HAa YEThIpE TPYIIIbL:
o0I1IeTTpaBOBBIE, MEKOTPACIEBbIEC, OTPACIIEBbIC U HHCTUTYIIHOHANIBHEIE [27, ¢. 81].

OO6muienpaBoBbI€ MPUHIUIIBI — 3TO MPUHITUIIBI, KOTOPBIE 3aJI0KEHBI B OCHOBY
BCceX oTpacieil mpaBa. MHaue rOBOps, OSTO NPHUHIMIBIL, MPOMHCAHHBIE B

Koncturynuu PO.
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MexxoTpacieBble MPUHIMUIBI — A3TO TPUHIUIIBI, SBJSIONIUECS OCHOBOMU
HECKOJIBKMX OTpAaCIIeH IpaBa.

OTtpacneBble MIPUHLIKIIBI — 3TO IPUHIUIIBI, CBOMCTBEHHBIN OJHON KOHKPETHON
OTpaciy Ipasa.

[Tog WHCTUTYIIMOHAIBHBIMU NPUHIUIIAMU T[OHUMAIOTCS TE€ MPUHIIMIbL,
KOTOpPBIE€ «...YNPaBIAIOT HE BCEMU HHCTUTYTaMU CYAONPOU3BOACTBA, & TOJBKO
TE€MH, KOTOPBIE K HUM HEMOCPEICTBEHHO OTHOCITCS [99, ¢. 60].

[IprHIMT HENPUKOCHOBEHHOCTH JINYHOCTH, YUUTHIBAS, YTO OH OCHOBBIBAETCS
Ha MEX]IYHapOJHO-TIPABOM U KOHCTUTYLIMOHHOM IpaBe CBOOO/IbI U HE3aBUCUMOCTH
JUYHOCTH CJIElyeT OTHECTH K OOIIENPaBOBOMY MPUHIIMITY.

B 1o xe Bpems A.B. CmupnoB u K.b. KaJIMHOBCKOrO OTHOCSIT MPUHIIUII
HEMPUKOCHOBEHHOCTH JINYHOCTHU K YUCITY HHCTUTYIIMOHAIBHBIX B CUJTY TOTO, UTO OH
peanu3yeTcs B paMKax COCTsA3aTeIbHOro mporecca [55, ¢. 60-61].

ITo cdepe neicTBUS BHIAETSIOT IBE TPYMIIbI IPUHIIMIIOB — OPTaHU3AIMOHHbBIE
(cymoycTpoiCTBEHHBIC) U (GyHKITMOHATIBHBIC (CYI0IPOU3BOICTBEHHBIC) [55, c. 81].

[lepBble HalpaBiIeHbl Ha OIPEEICHUE MPOIECCYyalbHON NIESITEIbHOCTH, a
BTOPBIC ONPE/ICIISAIOT OCTPOCHHUE IPABOOXPAaHUTEIBHOMN crcTeMbl [55, . 81].

Tak, HarpuMep, K IEPBOM IPymIe OTHOCAT MPUHILIUI HE3ABUCUMOCTHU CYyHeH
(ct. 8.1 VIIK P®), a ko BTOpOii — nmpuHIUN cocTsazaTeabHOCTH (cT. 15 YIIK PD)
[17, c. 132]. YuuTbIBasi CynIHOCTh MPHHIUIIA HEMPUKOCHOBEHHOCTH JIMYHOCTH, €T0,
N0  HameMmMy  MHEHHIO, cienyer  OTHECTM K (PYHKIMOHAJIBbHOMY
(Cymonpou3BOJICTBEHHOMY).

Uro kacaercsl emie OAHOW, YKa3aHHOW BBINIC KIACCH(PUKAINH, KOTOpAs
npopoautrcst W.C. JlamaeBbiMm u A.b. AneiHUKOBOH (B 3aBUCUMOCTH OT
pPacpOCTPAaHEHHOCTH JEUCTBHS OOIIETO MOJIOKEHUS W OT XapaKTepa BIIMSHUSI
00IMX TOJIOKEHUI ), TO, aBTOPHI, TIO CYTH, MTPOBOJIAT KIACCUDUKAINIO IPUHITUTIOBR
Ha T€ K€ BUJIbI, UYTO U APYTU€ UCCIEAOBATEIH.

B wactHOCTH, IO XapakTepy BausHUA o0ux nonoxenui, M. C. JlanaeBbim u
A.b. AJIETHUKOBOM TaKXKE BBIJICIISIFOTCS CYAOYCTPOUCTBEHHBIE 151

CYIONPOM3BOJICTBEHHbIC TNpuHIMNE [28, c. 48], a B 3aBUCHMOCTH OT
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pacupoCTpaHEHHOCTH JEUCTBUSL OOIIEro TMOJOXKEHUS — MEXOTpacieBble U
oTpaciueBble. [Ipyn 3TOM K MEXOTPAcCIEBbIM aBTOPBI OTHOCAT, B TOM YHUCIE, U TE,
KOTOpBIC JIPYTHe y4YeHbIE CUMUTAIOT OOIIECNpPaBOBBIMU HpuHIUNamu [28, c. 47]
(COOTBETCTBEHHO, B HAllEM CIy4yae, U MPUHIMI HEMPUKOCHOBEHHOCTH JTUYHOCTH),
YTO BPSJ JIM OIIPABIAHO, IIOCKOJIBKY TEM CAMBIM «PAa3MBIBAIOTCS TPAHULIBI MEXKIY
MIPUHLUIIAMH.

Ilo uroram a”anusa BOIIPOCAa O MECTE€ HENPUKOCHOBEHHOCTH JIMYHOCTHU B
CHCTEME IPUHIUIIOB YTOJIOBHOI'O IIPOLIECCA CAEIIAEM CIIEAYIOLIME IIPOMEKYTOUHBIE
BBIBO/IBL.

Heobxonumo paznuyarh <«IIpaBO Ha JIMYHYIO HENPUKOCHOBEHHOCTh
(HETIPUKOCHOBEHHOCTH  JIMYHOCTH)» M «IPUHUUII  HENPUKOCHOBEHHOCTH
JUYHOCTU.

IloHAATHE  HENPUKOCHOBEHHOCTH  JINYHOCTH B  HAyKe  SBJISETCSA
JVCKYCCUOHHBIM. B 4acTHOCTH, MO-pa3HOMY TPAKTYETCs KaTEropus «IMIHOCThY» Ha
npeaMeT €€ COOTHOUIEHUS C TEPMUHOM «4denoBek». C Halleld TOYKH 3pEHUst Kak
COCTABJIAIOIIAS IIPUHLMNA HEIPUKOCHOBEHHOCTH JIMYHOCTBIO CIEAYET CYUTATh
Ar000ro  4YejaoBeKa HE3aBUCHUMO OT €ro ICUXMYECKOTO COCTOSHUA U
VHTEJUIEKTYaJIbHOIO Pa3BUTHSL.

[IpuHIIMTT HEMPUKOCHOBEHHOCTH JINYHOCTH KaCaeTCsl Kak (PU3NYECKOH, TaK U
MOpaJIbHOW (HpaBCTBEHHOW) HEMMPUKOCHOBEHHOCTH. B cBoIO ouepens pusnueckas
(luyHas1) HEMPUKOCHOBEHHOCTh MOAPAa3yMEBAECT HE TOJIHKO 3aIpPeT HAa HApYILICHHE
JMYHOTO MPOCTPAHCTBA YENOBEKA, HO, B IIEPBYIO OYEPEND, 3AIPET MOCATATENHCTBA
Ha JINYHYIO CBOOOY uenoBeka. [103ToMy npaBuiibHEE paccMaTpUBaEMblid TPUHIUI
UMEHOBATh «CBOOOJIbI U HEMPUKOCHOBEHHOCTHU JINYHOCTU Y.

B cuiny TOro, 4ro mpUHUMII HENPUKOCHOBEHHOCTH JUYHOCTH OCHOBAaH Ha
nonoxkenuax Koncrurynum PO u MexITyHapOAHO-IIPABOBBIX aKTOB, B CHCTEME
YT OJIOBHO-TIPOLIECCYATIbHBIX TMPUHIMIIOB OH OTHOCUTCA K OOILIEIPABOBOMY
(KOHCTUTYLIMOHHOMY), a TaKX€ K COCTA3aTelIbHOMY (B 3aBUCUMOCTH OT THUNA
YyrOJIOBHOT'O  TMpoIlecca),  HMHCTUTYIUOHAIBHOMY M (YHKIHMOHAIHHOMY

(CyAonpoOn3BOJICTBEHHOMY).
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Onpenenenne MecTa NPUHILMIA HEMPUKOCHOBEHHOCTH JIMUHOCTH B CUCTEME
YTOJIOBHO-TIPOIIECCYAIbHBIX MPUHIIMIIOB TMO3BOJUT HaM OoJiee€ TMOJIHO PAaCKPHITh

BOIIPOC O 3HAUYCHHHU AAHHOI'O IIPHUHIUIIA.

1.2 CBsi3b NPUHUIMIIA HENPUKOCHOBEHHOCTH JUYHOCTH € Ha3HAYEHUEM

YrOJI0BHOTO CYA0IIPOU3BO/ICTBA

[Ipexsie Bcero HEOOXOAMMO YKa3aTh Ha OOIee 3HaYEHUE BCEX MPUHIIUIIOB
yroJIOBHOTO Tmporecca. Ha 3ToT cuer B yueOHOUM suTepaType YKa3bIBaeTcs
CIENYIONIEE: «3HAUEHUE NPHUHIUIIOB YTOJIOBHOT'O IPOLECCA 3aKI0YAETCSA B TOM, YTO
OHM CIIy)aT AOCTH>KEHUIO LIEJIEW M 3aJa4 yYrOJOBHOT'O CyAONpOW3BOACTBA. Ecim
XOTh OJMH W3 TMPUHLUIOB YrOJOBHOTO TMpoliecca Oyner HapylieH, To
OCYLIECTBJIEHUE 3aJad YIOJOBHOIO CYIONPOU3BOACTBA OyIET HEBO3MOXHO...
MIPUHLIMIIBI YTOJIOBHOTO Iporiecca, 3akperuienHbie B Konctutynuu PO u YIIK PO,
OMPEJIEISAIOT TJIABHBIE YEPThl POCCUMCKOI0 YTOJIOBHOIO CYJIONPOU3BOJICTBA U BECH
ero xapakrep. OHM NPOHU3BIBAIOT BCIO CUCTEMY HOPM YTOJIOBHO-IPOLECCYATbHOTO
3akoHa P®, nal0T BO3MOXHOCTH OIPEAEIUTh CYIIHOCTh BCEr0 YrOJIOBHOTO
npoiecca» [58, ¢. 63].

«[IpuHUUNBI 00ECTIEYUBAIOT MPUOPUTET MPAB HYEIOBEKA U TpaKIaHWHA B
cdepe yrojloBHOTO Cy10IPOU3BOICTBA.

[IpyHUUNBI SBISIOTCS YHUBEPCAIbHBIM HWHCTPYMEHTOM JUJII TIPOBEPKU
3aKOHHOCTH, OOOCHOBAaHHOCTH, MOTHUBHPOBAHHOCTU MPOLIECCYATbHBIX PEIICHUH,
NPUHUMAEMBIX TI0O YTrOJIOBHOMY JIedy, a TaKKe 3aKOHHOCTH MPOU3BOJUMBIX
CJIEICTBEHHBIX U UHBIX NMPOIECCYaTbHbIX IEUCTBUN.

[TpuHIMTIBI TIPEICTABISIOT COOOW ATAIOH, C KOTOPHIM CPAaBHUBAIOTCS BCE
OCTQJIbHBIE HHCTUTYTHI YT'OJIOBHO-IIPOIIECCYATIBHOTO MIPaBa.

[IpyHUMNBI SBIAIOTCA MEPWIOM IPABOBOM KYyJIbTYphl TOCYJapcTBa U
ob1recTBa B chepe yroaoBHOIO Cya0NPOM3BOACTBay [28, ¢. 46-47].

A BOT €l1l€ OIHO CY>K/I€HUE OTHOCUTEIbHO 3HAYEHHUSI IPUHIIUIIOB YTOJIOBHOT O

CYJIONIPOU3BOJICTBA:
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—  «IPUHLHUIBI BEIPAKAOT CYITHOCTh YTOJIOBHOI'O IIPOLIECCA U €T0 OCHOBHBIE

YEPTHI;

— TPUHIMIBL ONPEAENSIIOT CUCTEMY HOpPM HaumOojiee OOIIEero XapakTepa,
CIIY’Kallyl0 OCHOBOW YTOJIOBHO-IIPOLECCYATbHOIO 3aKOHOAATENBCTBA;

— 11000€ OTCTYIJIEHUE OT HOPM-TIPUHIIUIIOB CIIY>KUT OCHOBAHUEM K OTMEHE
IIPUHSTBIX PELICHUN;

— TMPUHLUMIOB  CIYXXKAaT BAXXHBIMM TapaHTUSAMHU  JOCTHMKEHUS  LIEJIei
MPaBOCYAHS IO YTOJOBHBIM nenam» [20, c. 25].

Takum 00pa3om Bce yu€HbIE TOTUEPKUBAIOT BAXKHOCTh BCEX MPUHIIMUIIOB JJIs
OCYILECTBJIEHUS YTOJIOBHOTO ITPOILIECCA U MPABUIBHOIO Pa3pEIICHHs] YTOJIOBHOTO
nena.

IIpumeHHUTENBHO K NOPUHLOMIYY  HENPUKOCHOBEHHOCTH  JIMYHOCTH
BBICKA3bIBACTCSI CIEAYIOIIEE CYXKICHUE O €r0 3HAUEHUHU — OH «IIPEICTaBIsAeT cOO0M
OJIHY W3 BAXKHEWINWX IMPABOBBIX TapaHTHUN, 00ECMEYMBAIOIIUX MPOIECCyaTbHbIN
peKUM  ydacThs  4elioBeka (MHAMBUAA) B  COBPEMEHHOM  yTrOJOBHOM
CYJIONPOU3BOJICTBE, U OOECIIEUMBAET ONPEALICHHON OaaHC MEX Iy MyOJTUYHBIMU U
YaCTHBIMU HMHTEPECAMHU, MEXKAY MOJHOMOYMSMH TOCYJAapCTBA W IpaBaMu JIHIL,
BOBJICUCHHBIX B OPOUTY YrOJIOBHOMW topucIuKimm» [27, ¢. 137].

Ucxons w3 HaumeHoBaHUs maparpada HaM HEOOXOAUMO OIpPEAeNIUTh
3HAQYEHUE MPHUHIUNA HENPUKOCHOBEHHOCTH JIMYHOCTH B pPEUICHHWH 3aj1ad
YTOJIOBHOTO Ipouecca. [1js 3Toro, npexae BCero, Hy)KHO KOHKPETU3UPOBATh B UEM
BBIPAXXaIOTCs 3a/1a4M YTOJIOBHOTIO IPOLECCa.

OcHoBHas npobiema 3/1ech 3aKJIF0YaeTcs B TOM, 4TO B oTiinunu oT YK P®D,
/i€ 3a/1a4d YTrOJIOBHOTO 3aKOHOJATENbCTBA CHOPMYIHpPOBaHkI B CT. 2, B YIIK P®
OTJIelbHAs HOpMa, B KOTOPOU OBl yIOTPEOIISUICS TEPMUH «3a7a4um», OTCYTCTBYET.

VYyénble-mipolieccyanucTbl OOBSCHSIIOT OTKa3 COBPEMEHHOI'0 3aKOHOAATEeNs
oT (OpMYJTUPOBKHM 3aJa4y YroJOBHOI'O MpPOLEcCca, UMEBLIEH MECTO B YrOJIOBHO-
IpOLECCYAIbHOM 3aKOHO/IaTEIbCTBE COBETCKOIO MEPUOA, TEM O0CTOATEILCTBOM,

qTo qepe3 TCPMUH KBagadmn» HCBO3MOXHO BbIPA3nUTh AuaMETpalIbHO
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NPOTUBOIIOJNIOKHBIE MHTEPECHl YYaCTHUKOB YT'OJOBHOTO TPOIECCa CO CTOPOHBI
OOBHMHEHUS U 3aIlIMTHI, @ PAaBHO ONMPEACIUThL Poiib cyaa [28, c. 12].

B 9T0ii cBsI3M 3aKoHOIATENbh HMCIOIB30BAI «HEHUTpPATbHOE» HAWMEHOBAHHE
«Ha3HAYEHUE YrOJIOBHOIO CYIOMPON3BOACcTBa» B cT. 6 YIIK PD [28, c. 12].

IIpu »stom, kak ormewator A.B. CmumprHoB u K.b. KanunoBckuid,
«Ha3HAYCHHUE» SBIIICTCS CHHOHUMOM «Iieim» [55, c¢. 18].

CoOTBETCTBEHHO LIEISIMHU YTOJIOBHOI'O CYJONPOU3BOICTBA SBISIOTCA:

—  3alUTa MpaB U 3aKOHHBIX UHTEPECOB JIMI U OPTaHU3alUN, TOTEPIEBILINX

OT IPECTYIUJICHUM;
— 3alUTa JIMYHOCTU OT HE3aKOHHOTO U HEOOOCHOBAaHHOIO OOBHHEHUS,
OCYXJICHHSI, OTpaHHuYeHUs €€ mpaB u cBo6os (4. 1 cT. 6 YIIK PD).
JUist  MOCTHKEHHSI  yKa3aHHBIX IIeJIed  JOJKHBI  OBITh  MOCTaBJICHBI
OTIpe/IeNICHHbIC 3a/1a4M, 3 UMEHHO «BBIICHEHHE U Pa3pellieHrue B MPOLeCCyalbHBIX
dopmax Bompoca O HEOOXOJUMOCTH M BO3MOXKHOCTU TPUMEHEHUS] HOPM
YrOJIOBHOT'O MPaBa K KOHKPETHOMY KM3HEHHOMY cllydaro» [59, c. 19].
Takum oOpa3om, K 3ajadyaM YrojOBHOTO CYZONPOU3BOJICTBA HEOOXOAMMO
OTHOCHUTH CJIEAYIOIINE:
— YrOJIOBHOE IpEeCcieI0BaHNE BUHOBHBIX JIUIL;
— ofecrnieueHne MPaBUIBLHOTO MPHUMEHEHHUS YrOJOBHOTO W YTrOJOBHO-
IPOLIECCYAIBHOTO 3aKOHA;

— Ha3HAYE€HHE BUHOBHBIM CIPABEJIMBOTO HaKa3aHUS;

— obecrnieueHne BO3MEIICHHUS MaTEPUAIBHOTO yiiepda MW KOMIEHCAIHH
MOpPaJIbHOTO Bpe/a, MPUIMHEHHBIX MTPECTYIUICHUEM;

— OTKa3 OT yroJOBHOT'O MPeCcie0BaHNs HEBUHOBHBIX JIUII;

— OCBOOOX/ICHHE HEBUHOBHBIX OT HAKA3aHUS;

— peaOunurauusi JHIL, HEOOOCHOBAHHO TOJIBEPIHYTHIX YI'OJIOBHOMY

peciieI0BaHUIO;

— oOecrieueHne  Mep ~ 0€30MACHOCTH  YYaCTHUKOB  YTOJOBHOTO

cynornpou3BojcTBa [58, c. 24].
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Teneps COOTHECEM  MEPEUMCIICHHBIE  3aJlauu c PUHITATIOM
HEMIPUKOCHOBEHHOCTH JIMYHOCTH.

Wcxons u3 onpenenenus yroJaoBHOTO NpecienoBanusi, chopMyIUpOBAHHOTO
B . 55 u. 1 cr. 5 VIIK PO, cinenyer, 4ro 3TO0 mpoueccyaibHas AESATEIbHOCTh
CTOpPOHBI OOBHMHEHMS, HalpaBJICHHass Ha UW300JMYEHUsI MOJ03PEBAEMOTO,
OOBHUHSIEMOTO B COBEPIICHUHU MPECTYILIICHUS.

3HaueHue TMpPUHLUUNA HENPUKOCHOBEHHOCTH JIMYHOCTH [JIsi PEHIeHUs
paccMaTprBaEMOM 3a/laud BBIPAXKAETCS] B TOM, YTO 3aKOHHBIM OCHOBAaHHUEM IS
OTpaHUYeHMs] W  JUIIEHUS  (PU3WYecKod CBOOOABI  YeNOBEKa  SIBISIETCS
OCYIIECTBJICHUE B OTHOIIEHUH HETO YTOJIOBHOI'O MTPECIIEIOBAHUS.

OOGecrieyeHue MPaBWIHLHOTO TIPUMEHEHHUS YrOJIOBHOTO U YTrOJOBHOTO-
MPOIIECCYAIbHOTO  3aKOHOJATENbCTBA IMOCPEACTBOM NPUMEHEHHs] TPUHIMIA
HEMIPUKOCHOBEHHOCTH  JIMYHOCTH  XOpomio  wWuttoctpupyer  OmnpeneneHue
Koncrurymmonnoro Cyna P® or 20.10.2005 r. Ne 372-O, rame cka3zaHo, 4TO
«OrpaHUYeHre CBOOOJIbI U JIMYHOW HENPUKOCHOBEHHOCTH BO3MOXXHO TOJIBKO IO
CylleOHOMY pEIIECHUI0, TPUHUMAEMOMY CYJIOM B CyJ€OHOM 3aceaHuu Ha OCHOBE
UCCJICIOBAHUSA KOHKPETHBIX OOCTOSTENbCTB YIOJOBHOTO Jiefla TPH YCJIOBHH
oOecrieueHus CojiepKalieMycs MoJ| CTpakel 0OBUHSEMOMY BO3MOXXHOCTH JIOBECTHU
JI0 CyJ1a CBOIO MO3HUIINIO, 3aIIPET HA BEIHECEHUE BHE CYAEOHOI0 3ace/laHusl PEIICHHS
0 MPUMEHEHUHN 3aKJIIOUCHHUS TMOJ[ CTPaXy B KaueCTBE MEphl MPECEUCHUs JTOHKEH
pacripocTpaHsAThCS Ha Bce cyneOHbIe pemenusy» [37].

B npyrom ciydae o KOHKpETHOMY yroiaoBHoMy neny Bepxosubiii Cyn PO
yKazald Cclenymwllee: «B CyaeOHOM 3acelaHhd YCTAHOBJICHO HapyIIECHUE
TpeboBanuii 4. 2 ct. 22 Koncrurymuu P®, corimacHo KOTOpO# apecT, 3aKIoueHue
TOJT CTPaXy W COJACpI)KAHWE TOJ CTPAXKEH IOMYCKAOTCS TOJBKO IO CyaecOHOMY
peuienuto, a Bacuibes B nepuoj co 2 Mapta 1o 11 anpenst 2005 r. conepxancs noa
CTpakel 0€3 TaKOro perieHus.

CyneOHast KoJulerds OTMETWJIa, YTO TOMHMO JTOTO CYJOM HapyIIEeHbI
tpeboBanusa 4. 2 cr. 10 YIIK P®, obs3biBaromieli cya HEMEIEHHO OCBOOOIUTH

BCAKOIo COACPIXKAIICTOCA I10[] CTpa)KCﬁ CBLIIIC CpPOKa, MNpCAyCMOTPCHHOTIO
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YTOJIOBHO-TIPOLIECCYAJIbHBIM 3aKOHOM, T.€. yKa3aHHOro B 4. 2 cr. 255 VIIK P®
IIECTUMECSIYHOT'O CPOKa CO JIHS MOCTYIJICHUsI YTOJIOBHOTO JIejia B CY/I.

Ot TpeOOBaHUS 3aKOHA HE BBIMOJTHEHBI, YTO TIOBJIEKJIO BBIHECCHUE
HE3aKOHHOI'0 TOCTaHOBJICHUSI O MPOJJICHUM CpOKa cojaepkanusi BacuibeBa mon
cTpaxeii» [32].

[IpyHIMO CrpaBEIIMBOCTH HAaKa3aHWs SIBISIETCS YTOJIOBHO-NPABOBBIM. OH
3akperieH B cT. 6 YK P®. Cyrp ero 3akiiro4aercs B TOM, YTO Ha3HAyaeMoe
HaKa3aHUEe JODKHO COOTBETCTBOBATh XapakTepy U CTENEHU OOIIECTBEHHOM
OMAaCHOCTH NPECTYTUICHUS.

Jlns obecrieueHust codtofaenus aanHoro npuHimna B 4. 1 cr. 91 VIIK P®
3aKperUieHo, YTO 3ajiepKaHue IMOJ03PEBAEMOro, TO €CTh HAPYIIEHHUE €ro JIMYHOU
HEMIPUKOCHOBEHHOCTU JIOMYCKAETCSl TOJIbKO TpPHU TMOJAO3PEHUU B COBEPIICHUU
MPECTYIUICHUS, 32 KOTOPOE MOXKET OBbITh Ha3HAYCHO HAaKa3aHWE B BUJIC JIMIICHUS
CBOOOJIBI.

Kak otrmeuaercs B Omnpenenenun Koucturyuumonnoro Cyma PO ot
11.07.2006 1. Neo 268-O, «monoxenus YIIK P®, pernamentupyromnmue
MIPOU3BOCTBO 3aJICp>KaHUsA, B TOM 4yucie ... 4. 1 ¢r. 91 u 4. 1 c1. 92, He BBOAAT
HUKAaKUX HOBBIX OTpaHWYEHUI MpaBa Ha CBOOOAY U JIMYHYIO HEIPUKOCHOBEHHOCTh
110 CPABHEHUIO C MPEAYCMOTPEHHBIMU 4. 2 CT. 22 1 4. 3 cT. 55 Koncturyiuu PO, a,
HAMpPOTHB, CY)KaIOT BO3MOXXHOCTh IPUMEHEHUS 3THX OrpaHndcHui» [38].

PaBHO Kak W 3aKJIFOYEHHE IO/ CTPaKy BO3MOKHO TOJIBKO MPH MOI03PEHUU
WM OOBMHEHHUH B COBEPIIICHUM MPECTYIUICHUS, MPelyCMaTpUBalolllee HaKka3aHue B
BUJIC JTUIIICHUST CBOOOIBI CPOKOM CBBIMIe Tpex JeT (4. 1 cr. 108 YIIK Pd) [59].

Kak yxke oTrmeudanoch BbIlle, OOecCriedeHHME BO3MEIIECHUS MaTepUAIbHOTO
yiiep0a ¥ KOMIIEHCAllMd MOPaJIbHOTO Bpela, MPUUYMHEHHBIX MPECTYIUICHUEM, a
Takke peadbwnuTanus Jul, HEOOOCHOBAHHO TMOABEPTHYTHIX  YTOJIOBHOMY
IIPECIENOBAHUIO,  SIBJISETCA  CIEACTBHEM  HE3aKOHHOTO IPUMEHEHHUS MeEp
IIPOLIECCYAIBHOTO IPUHYKICHUS (3a1€pKaHNs, 3aKIIFOUEHUS IO CTPAKY).

Kak npomnucano B 4. 2 cr. 10 YIIK P® nuiio, HE3aKOHHO 3a/Iep>KaHHOE,

JJMIICHHOC CBO6OZ[Oﬁ WX 3aKIHOYCHHOC IMOJA CTPaXy, MOMJIC)KUT HCMCOJICHHOMY
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ocBoOokaeHHI0 [59]. CoOTBETCTBEHHO, 3aT€M OCBOOOKICHHBIN MOJIy4aeT MPaBO Ha
peaduITUTAIUIO.

Takum oOpa3om, MPUHIMI HEMPUKOCHOBEHHOCTH JMYHOCTH PEaTU3yeTCs
NpPaKTHYECKU BO BCeX 0003HAUEHHBIX 3a/1a4aX YroJIOBHOTO MPOIIecca.

OcHOBHOE €ro 3Ha4yeHHE 3aKI0YaeTcs B TOM, YTOOBI YrOJIOBHOE
OpecieioBaHUE TOAO03PEBAaEMBbIX U  OOBHHSIEMBIX HE ObUIO CBSI3aHO C
HEOOOCHOBAaHHBIM OTPAaHUYCHHEM U JIUIICHHEM HuX (U3UUYECKOM CBOOOIBI, UTO
o0ecreynBaeTcs KOHTPOJIEM CO CTOPOHBI CYyJa, BBIHOCSIIETO pEIICHUE O
NPUMEHEHUN MEphI MPECEUEHUs B BUJIC 3aKJIIOUEHHS MO/l CTPAXXy WM OTKa3ze B €&
u30paHuM; OpPraHoB MPEIBAPUTEIBHOIO pPACCIENOBaHUS U  IPOKYpaTyphl,
BBIHOCSIIIINX MTOCTAHOBJICHHE 00 OCBOOOKIECHUH 3a/IEPKAHHOTO WIIN 3aKITFOUEHHOTO
MOJ] CTPAXKY.

[Io wroram aHanm3a BOMPOCOB, H3JOKEHHBIX B HACTOAIICH Tiase,
HEOOXOAMMO CAENaTh CICAYIOIINE BHIBOIBI.

Heobxomumo pasnuyarh <«IpaBO Ha JWYHYIO HEMPUKOCHOBEHHOCTH
(HETIPUKOCHOBEHHOCTH  JIMYHOCTH)» W «IPUHIUI ~ HEMPUKOCHOBEHHOCTH
JTUYHOCTH.

[loHsiTHE = HEMPUKOCHOBEHHOCTHM  JIMYHOCTH B  HAyKe  SIBISIETCS
JMCKYCCUOHHBIM. B 4acTHOCTH, O-pa3HOMY TPAKTYETCS KATEropus «IMYHOCTH)» Ha
peaMeET €€ COOTHOILIECHUSI C TEPMUHOM «4eloBeKk». C Halllell TOYKU 3pEHHST Kak
COCTABJISIONIAsl MPUHIUIA HEMPUKOCHOBEHHOCTH JHYHOCTBIO CIEAYyeT CUUTATh
Ar000r0  4YejIoBeKa HE3aBHUCHUMO OT €ro ICHXHYECKOrO0  COCTOSHHS U
UHTEJUIEKTYaIbHOTO Pa3BUTHSL.

[TpuHLIKIT HEMPUKOCHOBEHHOCTH JIMYHOCTH KacaeTcs Kak (PU3M4ecKou, TaK U
MOpaJbHON (HPAaBCTBEHHOW) HEMPUKOCHOBEHHOCTH. B CBOIO ouepenp ¢usnyeckas
(JTM4Has) HEMPUKOCHOBEHHOCTH MOJPAa3yMEBAET HE TOJIBKO 3alpeT Ha HapylIeHHE
JMYHOTO TIPOCTPAHCTBA YEIOBEKa, HO, B MEPBYIO OYEPE/lb, 3aMPET MOCATATEIHCTBA
Ha JIMYHYIO CBOOOY uenoBeka. [1oaToMy npaBuiibHEe paccMaTpUBAEMbIN TPUHIIHII

HNMCHOBATb «CBO6OIII>I N HCIIPUKOCHOBCHHOCTH JIMYHOCTH .
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B cuny Toro, 4to mpUHIMII HEMPUKOCHOBEHHOCTH JUYHOCTH OCHOBaH Ha
nosioxxeHusix Konctutymuu PO u MeXayHapOIHO-NPABOBBIX aKTOB, B CHUCTEME
YrOJIOBHO-TIPOLIECCYAIbHBIX MPUHUMIIOB OH OTHOCUTCA K OOLIENPABOBOMY
(KOHCTUTYLIMOHHOMY), a TaKXe€ K COCTsA3aTelbHOMY (B 3aBUCUMOCTH OT THUNA
YyrOJIOBHOTO  Tpoliecca),  MHCTUTYHUOHAJbHOMY U (YHKIHMOHAIHLHOMY
(Cynonpou3BOJICTBEHHOMY).

OnpeneneHue Mecta NPUHLKIA HENPUKOCHOBEHHOCTH JINYHOCTU B CUCTEME
YT OJIOBHO-TIPOLIECCYATIBHBIX MPHUHIIMIIOB MO3BOJIUT HaM 0ojiee MOJIHO PACKPHITH
BOIPOC O 3HAYEHHUH JIAaHHOTO MTPUHIUIIA.

OcHOBHOE 3HA4Y€HHE TMPUHINIA HENPUKOCHOBEHHOCTH JIMYHOCTH JJIs
pelieHus 3aa4y YrojOBHOIO MpOLEcca 3aKIYaeTcss B TOM, YTOObI YTrOJOBHOE
npeciieJOBaHUEe TOJ03PEBAEMbIX M  OOBMHSEMBIX HE OBUIO CBSI3AHO C
HEOOOCHOBAaHHBIM OrPAaHUYEHUEM M JIUIICHUEM UuX (U3NYECKOW CBOOOMBI, UTO
o0OecrieuynBaeTcs KOHTPOJIIEM CO CTOPOHBI CyJa, BBIHOCAILLErO pEUIEHUE O
NPUMEHEHUHN MEPbI MPECEUEHUsI B BUJIC 3aKIIOUCHHUS 10J] CTPaXKy WM OTKa3e B €€
u30paHuM; OpPraHoB TMPEIBAPUTEIBHOIO PACCIENOBAaHUS H  MPOKYpaTyphl,
BBIHOCSIIIIUX TTOCTAHOBJIEHHE 00 OCBOOOKICHUH 3aIeP>KAaHHOTO WITH 3aKIF0YEHHOTO

MOJT CTPaXy.
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I'maBa 2 HpaKTI/IKa peanu3anuss NPUHIOUIIA HEIPUKOCHOBCHHOCTH

JIUYHOCTH B YI'OJIOBHOM CyJAOIIPOU3BOACTBE

2.1 OcHoBaHMSI OrpaHUYEHHS HENPUKOCHOBEHHOCTH JIMYHOCTH B

A0Cya1e0HOM IPOU3BOICTBE

B rnaBe nepBoii HacTosIel 6akataBpCKON paboThI OBLIO YCTAHOBIIEHO, YTO
OCHOBHBIE OIPDAaHMYEHMSI MpaBa HAa HENPUKOCHOBEHHOCTh JIMYHOCTU CBSI3aHBI C
NPUMEHEHUEM TaKUX YrOJIOBHO-TIPOLECCYAJIbHBIX MEp NPUHYXKICHUS KaK
3a/Iep’KaHNE U 3aKIF0YEHUE TTOJ] CTPAKY.

[Tonsitue 3anepxanus naérca B 1Byx nyHkrax ct. 5 YIIK PO. Cornacuo n. 11
y. 1 cr. 5 VIIK P® 3anepxkanue — 3TO Mepa IPOLECCYATBHOTO MPUHYXIACHUSA,
npUMeHseMasl OpraHOM JIO3HAHUs, JO3HABATENEM, CIIE0BATEIEM Ha CPOK HE Oosee
48 d4acoB ¢ MOMEHTa (PAKTHYECKOTrO 3aJepXKaHus JuUa [0 MOJ03PEHUI0 B
COBEpILICHUN mpecTyruieHus. B cBorwo ouepens B m. 15 u. 1 cr. 5 VIIK PO
OPONKMCAHO, YTO MOMEHT (DAaKTHUECKOT0 3a/Iep>KaHusl — 3TO MOMEHT MPOU3BOIUMOI0
B mnopsake, yctaHoBiaeHHOM cT. 92 VIIK P®, dakrtuueckoro nuiieHus cBOOOIBI
HIepeIBIKEHHMS JIMIIA, TIO03PEBACMOr0 B COBEPIIICHUH TpecTyruieHus [59].

B orToli cBfA3M 3ajepKaHUE MPUHATO IOHMMATh B JBYX 3HAUEHHUSX —
(haKTUYECKOM U IOPUANYECKOM (YTOJ0BHO-TIpoIiecCyalibHOM) [53, c. 71].

CootBerctBeHHO, B 1. 11 4. 1 cT. 5 VIIK P® chopmupoBano opugnyeckoe
(YyroJioBHO-TIpoIeCcCyaIbHOE) OolpeereHue 3aaepxkanus, a B . 15 4. 1 ct. 5 VIIK
P® — daxTuueckoe.

Takass [BOWCTBEHHAas MPUPOAA 3aJEpXKaHUS BbI3BIBAET OINPEICICHHbBIC
npoOjieMbl B MPAKTUYECKOM TMPUMEHEHHH, UTO OyIeT pacCMOTPEHO B
naparpade 2.3.

371ech )K€ COCPEAOTOYMM BHUMAHNUE HA OCHOBHBIM MOJIOKEHUSX 3aJ€pKaHMUs.

Tak, B 4. 1 cT. 91 VIIK P® 3akperuieH riaBHbI KpUTEpU, NPU HATUIUU
KOTOPOT'O HEMPUKOCHOBEHHOCTh JIMYHOCTU OYAET OrpaHUYeHa MyTEeM 3aJIep KaHus,

— OTO BO3MOXHOCTb HAaA3HA4YCHHA HAKa3aHWI B BHAC JIMIICHUA CBO6OI[LI 3a
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NPEeCTYIUIEHUE, B COBEPIIEHUU KOTOPOro mnojao3penaercs Jnio. COOTBETCTBEHHO
cankiusa cratbu YK P®, B KOTOpoH 3aKperuieHa OTBETCTBEHHOCTb 3a
OpecTyIUIEHUE, TOJKHA TPEAYyCMaTpUBATh TaHHBIN BUJ HAKA3AHMSL.

K npumepy, mumo, nomo3peBaeMoe B COBEPLIEHUU MPECTYIUICHUS,
npeaycmorpenHoro cr. 151.1 YK P®, He Moxer ObITh MOJIBEPTHYTO
paccMaTpUBaEMON MEpPE YrOJOBHO-TIPOLIECCYATbHOIO NPHUHYXKIAEHUS, MOCKOJIBKY
CaHKIIMSI TAHHOW HOPMBI MPEAyCMaTPUBAET TOJIBKO JIBa BU/Ia HaKa3aHus — mrpad u
uCHpaBuTENbHbIE paboThl. Toraa, Kak Mpu HAIMYWMU TOJO3PEHUN B COBEPIICHUU
npecTymieHus, npeaycMmorpenHoro 4. 1 cr. 151 VK P®, numo moxer ObITh
3a/iepKaHo, TaK Kak 37IeCh B CAHKIIMM YKa3bIBAETCA Ha JIUIIEHHE CBOOOIbI HA CPOK
10 deTbipex et [60].

B 4. 3 ct. 91 VIIK P®, xoropas BkmoueHa denepaibHbIM 3aKOHOM OT
13.06.2023 r. Ne 220-d3, yka3pIBaeTCsi BTOPOE OCHOBAHUE, IPU HATMYUU KOTOPOTO
JUIIO0 HE MOXET OBbITh MOJABEPTHYTO 3aJep>KaHUI0, — 3TO HUCTEUECHHUE CPOKOB
JTABHOCTH YT'OJIOBHOT'O TIpeciieioBanus [62].

Cpoku JaBHOCTH BapbUPYIOTCS OT KaTE€rOpUM U XapakTepa COBEPLICHUS
npectymieHuss. Onu nponucansl B 4. 1 cr. 78 YK P®. Tak, Hanpumep, cpok
JTABHOCTH 34 COBEpIIEHUE MNPECTYIUICHUS HEOONBIION TSIKECTH COCTABISET JBa
roja. A BOT B OTHOLICHHWM MPECTYIUIEHUNA TEPPOPUCTUYECKOW HAIPABICHHOCTH
CPOKH JaBHOCTH He npumenstores (4. 5 cr. 78 YK P®) [60].

Kpome Toro, B 4. 3 cr. 91 VIIK P® nponncaHo WCKIOYEHNE B OTHOIICHUHU
JIML, TOJ03PEBAEMBIX B COBEPLIECHUHU MPECTYIUIEHUH MO KOTOPHIM UCTEKIN CPOKHU
JABHOCTH, HO OHHM HAKa3yeMbl CMEPTHOM Ka3HbIO WJIM MOXU3HEHHBIM JINIIEHUEM
cBoOOnbl. B 3TOM cnyuam 3amepikaHue MPUMEHSETCS, YTO KOPPECTIOHAUPYETCS C
HopMmamu 4. 4 ct. 78 YK P®, rue 3akperieHo, 4TO B OTHOIIEHUU TAaKOro BUJA
NPECTYIUIEHUI BOIIPOC O MPUMEHEHNUU K HUM CPOKOB JABHOCTH PELIAETCS CYIOM
[60].

B 4. 4. 1,2 cr. 91 VIIK P® nepeunciensl MECTh OCHOBAHUH, NPU HATUYUHU

XOTS OBl OIHOI'0 N3 KOTOPBIX, JIMITO MOKET OBITH 3aJICPIKAHO:
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— JIMLO 3aCTUTHYTO IIPU COBEPUIEHNUHU NIPECTYIUICHUS WU HEMOCPEICTBEHHO

IIOCJIE €TO COBEPIIECHUS;

— TMOTEpIIEBIIME WIM OYEBHUJLBI YKAXKyT Ha JIMLIO KaK Ha COBEpIIMBLICE
IPECTYIUICHUE;

— Ha JIMLE WM €ro OeXK/1e, P HEM MIIU B €r0 KWIHIIE OyAyT OOHapyKEHBI
SIBHBIE CJICJIBI TPECTYIUICHUS;

—  JIMIIO MBITAJIOCh CKPBITHCS;

— YUWTHIBasg CBEACHUS O JIMYHOCTH: OTCYTCTBHE IOCTOSSHHOTO MeCTa
YKUTEIBCTBA WIH HEYCTAHOBIIEHUE JIMYHOCTH I10JJ03PEBAEMOTO;

— B CyJl HalpaBJICHO XOAaTalcTBO 00 M30paHUM B OTHOILIEHUU JIUILIA MEPHI
IpeCeUYCHMs B BUJIC 3aKIIIOUEHUS 0] CTpaxy [59].

Tak, mo mnpuroBopy cyna K. Obul OCyXJ€H IO COBOKYHHOCTH Tpex
MPECTYIUICHUH, NPeaycMOTpeHHbIX CcT. cT. 105, 111, 282 YK P®. Ilpu stom, kak
yKazaHo B npuroBope, «K. ObL1 3agepxan Ha ocHoBaHuu 1. 1 4. 1 c1. 91 VIIK PO,
npeIycMaTPUBAIONIEro, YTO JIMII0 OBUIO 3aCTUTHYTO TPU  COBEPIICHHUH
IPECTYIUIEHUS] WIH HEIIOCPEACTBEHHO I1OCIIE HETOM.

[TontBepkaenuem toro, uto K. [eHCTBUTENBHO OBUIO 3aCTUTHYTO
HEIMOCPEACTBEHHO IIOCJIE COBEPIIEHUS TMPECTYIUICHUS SBISIOTCA CIEAYIOLIUE
00CTOATENbCTBA: YKa3aHHbIC MpecTymieHus Obuin coBepiieHsl 09.02.2014 r. B
14.20., mocTaHOBJIEHHE O BO30YXI€HUHM YTOJOBHOIO jeia Beineceno 09.02.2014 r.
B 14.50 (To ectp yepe3 30 MHUHYT MOCJE COBEplICHUs MpecTyrvieHus). Ha tor
MOMEHT YK€ Obli1a yCTaHOBJIEHA JIMYHOCTH K., 1 yronoBHOE /1€710 ObLJI0 BO30YKIEHO
UMEHHO B OTHOIIeHuH ero. B 15.00 Opu1 HayaT OCMOTpP MecTa NPOUCIIECTBUS, B
16.06 MuHYT mOpoM3BEIEHAa BbIEMKA  BUICOPErHCTPATOpa,  MOITHOCTHIO
3arrevatieBmias nercteus K. B xpame [33].

[Topsiaxky mpoBeneHust 3aaepxkanusi nocpsinieHa ct. 92 VIIK P®, ognako
OTEJIbHBIE MOJIOKEHHUS, KACAIOLIMECS JAHHOTO MOPSAIKA 3aKPEIUIEHBI TAK)KE B IPYTUX
HopMmax YIIK P®.

N3 cucremuoro ananuza nojaoxkenut YIIK P® BeiTekaer cienyroniee:
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Bo-miepBbix, mociae (GakTHUECKOro 3ajepKaHus JMIO0 JOJKHO OBITh
JIOCTaBJIEHO K CIIEOBATENIO UM JO3HABATEIIO, TIE HE TO3/THEE TPEX YACOB JI0JIKEH
OBITH COCTaBJICH MPOTOKOA 3ajepkanusi. COOTBETCTBEHHO, €Clid (haKT 3a/ieprKaAHUS
MOJKET UMETh MECTO JI0 BO3OYKIEHUS YTOJIOBHOTO JIeJa, YTO BHI3BIBAET TUCKYCCHIO
CpeIy YYEHBIX (JaHHBIM BOMPOC OyIeT pacCMOTpeH B maparpade 2.3), To MPOTOKO
3aepKaHusl  COCTaBIIIETCS B paMKaxX BO30YXKJICHHOTO YrOJOBHOTO Jefia
(comepskaHue MPOTOKOIA periaaMmeHTupyercs 4. 2 ¢T. 92 VIIK P®) [52, c. 31].

Bo-BTophix, 0 (akre 3amepkaHuss B TeueHUU 12 4YacoB JOJIKEH OBIThH
YBEJOMJIEH B MIUCBbMEHHOM BUE IPOKYPOP.

B-Ttperbux, B TeueHue 24 4acoB ¢ MOMEHTAa (PAKTUYECKOIO 3ajepiKaHus
M0/1I03pEeBaeMblii TOJDKEH ObITh JompotieH (4. 2 ¢1. 46 YIIK PD).

B-ueTBepThiX, ¢ MOMEHTa (haKTUYECKOT 0 3aJIep>KaHusl M0J103pEBaEMbIi UMEET
IPaBO MOJIb30BATHCS NOMOLIBI0 3amuTHUKA (1. 3 4. 4 c1. 46 YIIK PD, . 3 u. 3
cT. 49 VIIK P®). B sToM ciiyyae 3alIUTHUK JOJKEH Y4aCTBOBATH B MOCJIEAYIOIIEM
COCTaBJICHHUH MPOTOKOJIA 3a1epkanus (4.1.1 ct. 92 VIIK PD) [59].

Tak, «P., OOBSABICHHBIH TIOCTAHOBJIECHHWEM CJEAOBaTEIsI B PO3BICK,
000CHOBaHHO 3aJiepKaH B COOTBETCTBUU C 1. 2 4. 1, 4. 2 ¢T. 91 YIIK P®, u. 3 ct. 210
VIIK P®, kak 1Mo, Ha KOTOPOE€ OYEBMJIBI YyKa3adud KakK Ha COBEpIIUBIIECE
npectyruieHue. [IpoTokoin 3afep:kaHusi COCTaBJIEH B NMPUCYTCTBUU 3AIUTHHUKA —
anBokata Kucenesoit M.B. u coorBercTByeT nosioxkenusim ct. 92 YIIK POy [3]. B
MOCJICICTBUH, CYH, U30upas mepy npecedueHus: P. B Bue 3aKII0YEHUs O]T CTPAXKY,
B TOM 4YHCJE, ONMUpajcs Ha TO, 4YTO NpH 3ajepkaHuu P. Obuia coOnrogeH
YCTaHOBJICHHBIN 3aKOHOM TTOPSIIOK U COOJTIOICHBI TIpaBa MO 103PEBAEMOTO.

B ngpyrom cnysae mnpeamerom paccMoTpeHusi CyneOHON KOJIeruu
BepxoBnoro Cyna P® sBmsiMCh KacCallMOHHBIE >KaloObl OCYXKIECHHBIX U HX
aJIBOKATOB Ha MpuroBop Bonrorpanckoro obmactaoro cyna ot 18 Hosiops 2009 r. B
*anobax TOBOPWJIOCH O HApYIIEHUH KaK HOPM MAaTepUajbHOTO TMpaBa, TaK U
POLIECCYaIbHOTO, BBIPaXKEHHOTO B HecoOmoaeHnn nonoxenud YIIK PO o mpase

Ha 3al0uTy.
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OTKJIOHSST TOBOJIBI KacCAIllMOHHBIX kasi00, CyneOHas kosuierus BepxoBHOro
Cyna P®, B wacTHoCTH, yKa3zana cienyromee: «3anepxkanue @.U. CembsiHa ObLI0
npousseaeHo 01.11.2008 B coorBercTBuM ¢ TpeOoBaHusAMH 1. 1. 1, 2,3 4. 1 cT. 91
VIIK P®, HEenmocpeacTBEHHO IIOCIE COBEPLICHUS WM MPECTYIUIEHHUS, MOCIIE
JIOCTaBJICHUSI €ro B CIIeJCTBEHHOE ympaBieHue CIeCTBEHHOr0 KOMUTETa IMpHU
[Tpoxyparype P® st coctaBieHus: mpoToKoia 3aaepkanusi. To 00CTOATEThCTBO,
y10 @.U. CeMbsiH ObLIT 03HAKOMJIEH C ITOCTAHOBJICHUEM O BO30YKI€HUH YTOJIOBHOTO
nena 02.11.2008, He BieueT HapylIEHUs €ro npasa Ha 3amuTy. [Ipu 3aaepxaHuu
@®.1. CembsiHy pa3zbACHSIIMCH €r0 MpaBa MOI03pEBAEMOr0, B TOM YHUCJIE MIPaBO Ha
3alUTY, 3aME€YaHUN K MPOTOKOILY Y HETO HE UMEIIOCh, KOIHS MTPOTOKOJIA TIOJy4eHa
uM 01.11.2008 (1. 1 s1.1. 129 - 131). XogaTaiicTBO 0 AOMMYCKE 3all[UTHUKA — aIBOKATa
[1.M. MuILIEHKO, C KOTOPBIM OH 3aKJIIOUMJI COTJIalleHue 00 OKa3aHUH IOPUINYECKON
riomoIy, 6110 MM nogano 02.11.2008, ¢ aTtoro MmomenTa agBokat I1.M. Mumenko
npeactasisn uHTepechl @M. CembsiHa Kak B XOJ€ MPEIBAPUTEIHHOTO CIEICTBUSA,
TakK U B cyJaeOHOM 3acemanuny [35].

JlaHHBIN TpUMeEp CBUAETEIBCTBYET O TOM, YTO 3/IeCh MOMEHT (paKTUYECKOTO
3aiepKaHusl ObUI COBMEIICH C HOPUIAUYECKUM (YrOJIOBHO-TIPOLIECCYATbHBIM)
3a/1epKaHUEM.

B-miareix, o dakre 3anepkaHus  YBEIOMIISIOTCS — POJICTBEHHUKHU
3aJIEPKAHHOI O, KOMaHIup BOMHCKOU 4acTu (ecnu 3aJI€pKAHHBIN
BOCHHOCY’KAIllM), a TaKXKe Jpyrue opransl, nepeuucieHHsie B cT. 96 YIIK PO.
Cpok Takoro yBEIOMJIEHHS COCTaBiseT 3 Yaca, HCYUCISEMOr0 C MOMEHTa
JOCTaBJICHHS 3a/ICPKAHHOTO JIO3HABATEIIO WX ciieoBaTento [59].

B ct. 93 VIIK P® 3akpemieHo «oco0oe» CIeNCTBEHHOE JAEUCTBUE, KOTOPOE
MOKET OBITh MPOBEACHO B OTHOIIEHUU IOJ03PEBAEMOT0, ATO JIMYHBIA OOBICK.
[IpaBuna ero nposenenus npomnucanbl B cT. 184 YIIK P® [59]. Kak ormeuaercs B
onpeneneann KoncturynmonHoro Cyma P® or 13.10.2009 r. Ne 1232-O-0O,
JMYHBIA OOBICK TIPOBOAMUTCS TOJBKO MO cyneOHOMYy pemienuto. Eciau on npoBeneH
0e3 cyneOHoro perieHus, 4to gomyckaercs 4. 2 c¢r. 184 VIIK P®, To cyn momkeH

HEC3aMCAJIUTCIbHO IIPOBCCTH 3aKOHHOCTL IMPOBCACHHOI'O o651c:1<a, 4dTO CIIYKUT
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rapaHTuel peajn3aluy Mpas JIUIa, MoABEpruyToro oosicky [39]. MabiMu crioBaMH,
Cyll JNOJKEH MPOBEPUTH JCUCTBUTEIHLHO JIU MPOBEICHUS JMYHOTO OOBICKa 0€3
cyneOHOro pelieHus ObU10 0€30TIaraTeNbHo.

Bo ucnonnenue nonoxxenuit 4. 3 ct. 10 YIIK P®, rae, kak ormMedanoch paHee,
TOBOPUTCSI 00 YCJIOBUSIX COJEp>KaHUS 3aJ€PKAHHOT0, UCKIIIOYAIOUIUX YIPO3y €ro
XKU3HU U 370poBbI0, B CT. 95 VIIK PO na€rcs ccpuika Ha DenepanbHblil 3aKOH, B
COOTBETCTBHM C KOTOPBIM ONpPEAENSIETCS TMOPSAOK W YCIOBHUS COAEpPKaHUS
3agepxaHHoro. Peus uger o @enepanbHoM 3akoHe oT 15.07.1995 r. Ne 103-D3.
JIaHHBII HOPMAaTUBHO-IIPABOBOM aKT, B YACTHOCTH, PErVIAMEHTUPYET TO, B KAKUX
MeCTax coJiepKarcsl 3aJiepKaHHble (B HM30JISITOpaX BPEMEHHOrO COJAEpkKaHUs),
PeXKUM  COJIEpXKAHUSI, MaTepUaTIbLHO-OBITOBBIC YCIOBUS, MEIUKO-CAaHUTApPHOE
obecnieuenue u T.1. [61].

Kak ormeuanoce panee, CpoK 3aepKaHus B COOTBEeTCTBUM ¢ . 11 4. 1 cT1. 5
VIIK P® cocrapnsier 48 wacoB. 1o ncteuennn JaHHOTO CpoKa 3a/iep>KaHHBINA 00
MOJIJIEKUT OCBOOOXKACHUIO, JIMOO B OTHOIICHUN HEro N30UPaeTCsl Mepa MPECEUCHUS
B BUJE 3aKOUeHHs moj crtpaxy B mopsake cT. 100 YIIK P®, nubo cpok
3amep KaHus MpojuieBaeTcss He Oosiee yeM Ha 72 Yaca Ha OCHOBAHHMU CYIEOHOTO
pemenus (1. 3 4. 7 ct. 108 VIIK P®) [59].

Takum  oOpazoM, aHanu3 npuBeAcHHBIX TmonoxeHut YIIK PO
CBUJICTEJILCTBYET O TOM, YTO JIONMYCTUMOCTh M MPEJEbl OrpaHUYCHUs MpaBa Ha
HEMIPUKOCHOBEHHOCTh JIMYHOCTU BCJIEACTBUE 3aJCp>KaHUS PperiaMeHTUPOBAHbI
JIOCTaTOYHO TOJIHO, OJTHAKO, TEM HE MEHEE PAJI MOJIOKEHUM SBIISIIOTCSI CIIOPHBIMH,
9T0 OyZIeT pacCMOTpPEHO B maparpade 2.3 HaCTOSIIEH TJIaBhl.

Urto kacaeTcsi Mepbl IPECEUEHUsI B BUJIC 3aKIIOUYEHUS TMOJ CTPaxy, TO OHA
MOJKET OBITh MPUMEHEHA, KaK OTMEUEHO BBIIIE, B OTHOIIIEHUH ITOJI03PEBAEMOT 0, UITH
B OTHOIIIEHUU OOBHHSIEMOTO.

B nepBoMm cityyae mopo3peBaeMoMy JOJKHO OBITh MPEAbIBICHO OOBUHEHUE
B TeueHun 10 cyTok ¢ MomeHTa H30paHHs Mepbl MpEeceyeHUs WIM MOMEHTa

3aACPIKAHHA.
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Kak ormeuaer A.A. boHaapeB, «IOTMKa 3aKOHOJATEIIsl MOHSTHA: HUKTO HE
JOJKEH ObITh OTpaHWYEH B CBOMX MpaBax 0e3 JOCTaTOYHBIX K TOMY OCHOBaHuUi. B
CBSI3U C 3TUM MPUMEHEHUE MEPHI MPECEUCHUS K TTOI03PEBAEMOMY pacCMaTPUBACTCS
KaK MCKIIFOYUTEILHOE, BPEMECHHOE 00CTOSTEILCTBOY [6, ¢. 49].

OOparuM BHUMaHUE, YTO 3aKOHOAATENb UcHoab3yeT B 4. 1 cr. 100 YIIK P®
TEPMHUH «MOMEHT 3aJIep>KaHUsI», a HE KMOMEHT (DAKTUYECKOTO 3aJep>KaHus», 4To,
KaK Mbl TOJIaraeM IMOAPAa3yMEBAET, YTO ACCATHUIHEBHBI CPOK HMCUHCISETCS C
MOMEHTa  IOPUAMYECKOro  (YroJOBHO-TIPOIIECCYaNbHOTO)  3aJiepKaHusl, T.€.
COCTaBJICHUS POTOKOJIA 3a/1epKAHHUS.

Uckntouenne w©3 O00mIEro TMpaBWia [0 MPEIbSBICHUIO OOBUHEHUS
MOJ03PEBAEMOMY B JIECATUIHEBHBIN CpoK cocTaBiiseT 4. 2 c¢r. 100 YIIK P®, rue
NEePEUYUCIICHbl OTJEIbHBIE BUJbI MPECTYIJICHUN MOBBIIICHHOW OMACHOCTH B CHUILY
XapakTepa IMOocCATaTeNbCcTBa (OTAENbHbIE MNPECTYIUIEHUS MPOTUB OOIECTBEHHOU
0€30MacHOCTH, TOCYAAPCTBEHHONW BIIACTH W O€30MacHOCTH YEIOBEYECTBA). 371€Ch
CPOK TIPEIbSBIICHHSI OOBUHEHHMSI cOoCTaBIisieT 45 cyTok [59].

Mepa mnpecedueHuss B BHUAEC 3aKIIOYEHHS TMOJA CTpaxy u3Oupaercs
UCKITIOUYMTEIHPHO Ha OCHOBAaHMM CyAEOHOTO pelieHusi, KOTOpoe MpeaBapsieT
MIOCTAHOBJIEHUE CJIeIOBATENsl WIM JO3HABATENsl O BO3OYXKICHHM XOJaTaiicTBa 00
n30paHuM TaHHOW MEpBHI.

Cormacno 1. 2 IlocranoBnenus Ilmenyma BepxoBHoro Cyma P® or
19.12.2013 r. Ne 41 npu nipuHATHY petieHus: 00 n30paHuu paccMaTpuBaeMon MepPbI
pecedyeHus Cy 1 JOJKEH MPOBEPUTH 000CHOBAHHOCTH MOJIO3PEHUSI B MPUYACTHOCTHU
JUIA K COBEPIIEHHOMY MPECTYIUICHUIO, YTO, B YaCTHO, MOJPa3yMEBaeT aHaJIN3
collepKaHMsl XojaTalcTBa M MPUOOLIEHHbIE K HEMY MaTepualoB Ha MpeAMET
HAJIU4Msl CBEICHUHM, YKa3bIBAIOIIMX HAa MPUYACTHOCTb K COBEPUICHHOMY
NPECTYIUICHUIO UMEHHO 3TOoro jniia [45].

Tax, yaoBieTBOpsisi XOAaTaCTBO CTapIIEro CIeI0BaTENs 0 0CO00 BaKHBIM
nenam I'CY CrnenctBenHoro komurera P® 00 wu3bpaHur B OTHOIICHUHU
oOBHHsieMOro P. MepsI mpecedeHus: B BUE 3aKIIOUEHUS 0] CTpaxXy, bacMaHHBIM

palioHHBIN cy/ I. MOCKBBI, B YACTHOCTH, «ITPOBEPUI 00OCHOBAHHOCTH MOJI03PEHUS
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B MPUYACTHOCTH P. K COBEpIICHUI0O MHKPUMHUHUPYEMBIX €My MpPECTYIJICHUH,
yOenuics, 4To XOAATalCTBO CIIEIOBATENsl W MPUOOIIECHHBIE K HEMY MaTepHallbl
COZIEpKAT KOHKPETHBIE W JAOCTATOYHBIE CBEACHUS, NMOATBEPKAAIONIME HAa3BAaHHBIE
00CTOSTENbCTBA, BKJIOYas MPOTOKOJ JONPOCa IOTEPIEBIIET0, MPOTOKOJIBI
JOIPOCOB CBUAETENEH, PE3YJIbTAThI OIIEPATUBHO-PO3BICKHON AEATEILHOCTI.

B cBoo ouepenp anemuisnMOHHAs WHCTAHIMS, TPOBepsisi 00OCHOBAHHOCTD
BBIHECEHUSI IIOCTAHOBJIEHMsS 00 H30paHUM Mepbl MpPECcCeueHus, MOATBEpANIa
3aKOHHOCTb MPUHATOrO peiieHus [2].

OCHOBHOW CpPOK COZIepKaHMsI MOJI CTPAXKEN COCTABISET 2 MECALA, OJHAKO B
ct. 109 VIIK P® nepeuncienHsl OCHOBAHUS U MOPSAOK IMIPOIJICHUS JAHHOTO CPOKa.

YUro Kkacaercs yCIOBUM COAEpXKAHUSA II0J CTPa¥eW, TO OHU TaKKE
pernameHTupyrotcs denepanbHbiM 3aKk0HOM OT 15.07.1995 1. Ne 103-D3.

B 3akmtoueHuum HEOOXOJUMO OTMETHTh, YTO 3aKIIOYEHHE IO0f CTPaxy
ABJISIETCS CaMOW KECTKOM MEpPOW IPECEUYEHUs, CONPSIKEHHON C CYIIECTBEHHBIM
OrPaHUYEHHUEM HENPUKOCHOBEHHOCTH JUYHOCTU. B 310N cBsizu B YIIK P® uwerko
OpONKUCaHbl KPUTEPUU U OCHOBAHUS M30paHUs NaHHOW MEpbI, KOTOphIE, KaKk U B
cly4yae ¢ 3aJep)KaHHEM, 3aBHCAT OT HAJIW4YUS B CAHKLUUU YTOJIOBHO-TIPABOBOM
HOPMBI HaKa3aHUs B BUJE JIMIIEHUS CBOOOJIbI, a TaK)KE XapaKTepa COBEPIICHHOTO
NPECTYIUICHUS, JaHHBIX O JMYHOCTH TMOJ03peBaeMOro (OOBUHSEMOIO), €ro

IMOBECACHUU U T.AO.

2.2 TapaHTHHU peaju3aliy NPUHIUNA HENPUKOCHOBEHHOCTH JUYHOCTH

B YTOJIOBHOM CyJ0NIPOM3BOICTBE

[Ipexxne uyem mnepedTH K PACCMOTPEHUIO MPOLECCYANbHBIX TapAHTUN
HENPUKOCHOBEHHOCTH JIMYHOCTH HEOOXOAMMO OIpeAeNnuTbh, YTO B OOIIeM
MOHUMAETCS TIOJT YTOJIOBHO-IIPOIIECCYAIbHBIMU TAPAHTUSIMH.

JlaHHbIN BOMpPOC JAaBHO OOCYXKIAeTCss B HAyYHOM NOKTPUHE M CYIIECTBYET

HCCKOJIBKO TOYCK 3PpCHUA HAa 3TOT CUET. HpI/IBGIIGM HCKOTOPBIC U3 HUX:
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VYTo50BHO-TIpOIIECCyaIbHBIE TAPaHTUU — ITO CHUCTEMa «IPABOBBIX CPEICTB,
YCTAHOBJICHHBIX 3aKOHOM [IJIsl HAJUICKAIETrO OTHPABJICHUS MPABOCYAUS, 3aIIUTHI
npaB ¥ CcBOOOJ 4YEIOBEKa B YrOJOBHOM IHPOLECCE, OCYLIECTBICHHUS 3aJay
CyJIONPOM3BOJICTBA 110 YTOJIOBHEIM Aenam» [34, c. 75].

A.C. CrpoiikoBa noJi yrojoBHO-NPOLECCYAIbHBIMU FApaHTUSIMU MOHUMAET
«YCTAHOBJICHHBIE yTOJOBHO-TIPOLIECCYalIbHBIM 3aKOHOM IIPaBOBbIE CpPEJICTBA,
KOTOPBIMH ~ OXPaHSIOTCS W 3alMINAIOTCA I[paBa M 3aKOHHBIE HHTEPECHI
YYaCTBYIOIIMX B YIOJIOBHOM MPOIECCE JIMII, BKIIIOUAIOIINE KaK COOTBETCTBYIOIINE
npoleccyalibHble  NPEINUCaHus, TaK U JIEATEIbHOCTh COOTBETCTBYIOUIUX
rOCy/IapCTBEHHBIX OPT'AHOB, JOJKHOCTHBIX, @ TAK)KE MHBIX JIUIL M0 UX peaTu3aiiim
[56, c. 38].

ITo maenuro FO.A. MIBaHOBa, MO YrOJIOBHO-IIPOLECCYAJIbHBIMA TAPAHTUSAMU
clelyeT paccMaTpUBaTh CUCTEMY «IIPABOBBIX CPEACTB OOECIEUEHHUS YCTEIIHOTO
penieHus 3aa4 IpaBoOCyIUsl 1 OXPaHbl 3aKOHHBIX MHTEPECOB BCEX YYACTBYIOIIUX B
JIeJIe JIUIL, TIPE/IIOJIararomas CTPOroe COOI0ICHIE YCTAHOBICHHBIX 3aKOHOM (hopM
U TMPUHLNIOB CYAONPOU3BOACTBA, 3aKPEIUICHHE IpaB YYaCTHHKOB IIpoliecca U
YCIIOBUM WX peaju3allii, TOYHOE HCIIOJIHEHHE OO0SI3aHHOCTEH JOHKHOCTHBIMU
JUIIAMHA M OpraHaMM,  OCYIIECTBJISIOIIMMU  YTOJOBHO-MPOIIECCYaTbHYIO
JesTenbHOCThY [26, ¢. 215].

N3 ananu3a npuBeIeHHBIX TOYEK 3PEHUSI HEOOXOIUMO BBISIBUTH OOIIIHME YEPTHI
B TOHMMAaHUU TIPOIECCYAIbHBIX TapaHTUW: CHUCTEMHOCTh IIPABOBBIX CPEJICTB;
oOecrieueHue 3alIuThl U OXPaHbI PAB U CBOOO] Y4aCTHUKOB YT'OJIOBHOI'O MPOIIECCa,
HAIPaBJICHHOCTh HA PELICHHE 33]]a4 YTOJIOBHOTO CYIONPOU3BO/ICTBA.

[IpuMeHUTENbHO K HENPUKOCHOBEHHOCTH JMYHOCTH MPOLECCYalbHbIE
rapaHTUU, COOTBETCTBEHHO, BBIPAKAIOTCS, MPEXKIE BCETO, B TOCTUKEHUU TOU 1ETIH,
KoTopas ykazaHa B 1. 2 4. 1 ct. 6 YIIK P®, a uMeHHo 3amura JUYHOCTH OT
HE3aKOHHOI'0 orpaHuueHus e€ npas u cBodo [59].

HemanoBaxxHoe 3HaueHue 11t 00ecreyeHns HeMPUKOCHOBEHHOCTH TMYHOCTH
oTBOAUTCS nonoxeHusiM cT. 9 YIIK P®, rapantupyromiei, 4To B X0A€ yroJOBHOTO

CyJIONPOU3BOJICTBA B OTHOIIEHWM JIMILA, Ybsi CBOOOJA OrpaHUYEHa, HE OYyIyT
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OCYIIECTBIISITECA JICUCTBUS M TPUHUMATHCS PEIICHUS, YHIKAIOIIUE €ro 4YecTb,
YeJIOBEYECKOE JOCTOMHCTBO M CO3/AIOIINE OMACHOCTD JIJISl €r0 KU3HU U 3/I0POBbS
[59].

Kak rimacur ct. 3 KoHBEeHIIMM O 3alUTE MPaB YEJIOBEKA U OCHOBHBIX CBOOO]T
«HUKTO HE JOJDKEH TMOABEpPraThCid HHU MbITKaM, HU O€CUEIOBEYHOMY WU
YHIDKAIOMEMY JOCTOMHCTBO OOpAIEHUIO WM HaKa3aHHIo [ 24].

B cBoto ouepens B a03. 3 n. 15 [locranoBnenus [Inenyma Bepxosaoro Cyna
P® or 10.10.2003 r. Ne 5 mox OGecuenoBeYHBIM MOHMMAETCS TaKoe oOpalleHue,
KOTOpO€, «KakK IpPaBWIO, HOCHT IPEAHAMEPEHHBI XapaKTep, MMEET MECTO Ha
NPOTSPKEHUH HECKOJIBKMX YacOoB WJIM KOTJa B Pe3yJIbTaTe TaKoro oOpalleHHs
YellOBeKY ObUIM TNPUYMHEHBbl peajbHbIM (Qu3nueckuil Bpen MO0 IIIyOOKHe
bu3ndecKre WIM TCUXUYECKHE CTpaJlaHusi» A  YHWXKAIOMKUM JOCTOMHCTBO
oOpallleHleM MPU3HAETCSA «TaKkoe oOpalleHre, KOTOPOe BhI3BIBACT Y JIMIA YYBCTBO
CTpaxa, TPEBOTH W COOCTBEHHOW HeMOJIHOICHHOCTH» [42]. C maHHOW HOpMOM
KoppecnoHaupyrotcs noyoxenus 4. 3 ¢r. 10 YIIK PO, rae, kak orMeudanocs paHee,
TaKK€ TOBOPUTCS O COOJNIOJIGHUM TapaHTUU [0 HENPUKOCHOBEHHOCTH
3a/1ep>KaHHOTrO WU 3aKJIFOUEHHOT O MOJ] CTPaXky, BEIpaXKarolelcs B COJIEPKAHUU €TO
B YCJIOBHSIX, UCKITIOYAIOIIHUX YIPO3y €ro KU3HU U 370poBbio [59]. Kak ormeuaercs
Bepxosubim  Cynom P® numieHde cBOOOJIbI HEU30EKHO COMPSDKEHO C
OTPEJICTICHHBIM YPOBHEM CTpaJlaHUM, OJIHAKO YCJIOBHUS, B KOTOPBIX COAECPKHUTCS
JUI0, TPUBJIECYECHHOE K YrOJOBHOM OTBETCTBEHHOCTHM M  IOJABEPTHYTOE
MPOIIECCYyAIbHOMY MIPUHYXAEHHUI0, HE JOJIKHBI ObITH COMPSIKEHBI ¢ 00JI€€ BHICOKUM
YpPOBHEM CTpaJlaHUil, a <GBAOpOBbE U OJIAromojiydyue JiMla JOJKHBI OBbITh
rapaHTUPOBAHBI C YU4ETOM MPAKTHYCCKUX TPEOOBAHMIA PeKUMa cofiepkanusy» [44].

[Ipu >TOM oOIleHKa YpOBHSI CTPaJaHUIl OCYIIECTBISETCS IO CIEIYIOIIUM
KPUTEPUSM:

—  TMPOJOJDKUTEIHHOCTh HEMPABOMEPHOTO OOPAIICHHSI C YETIOBEKOM;

— xapakTtep GU3NUECKUX M MICUXUIECKUX MOCIEICTBUMA TAaKOTO 0OpaIeHUS

(B 4acCTHOCTH, CTEMEHb NPUYMHEHHOIO BpENa 3[0POBbIO, TSKKOTO,

CpeIHEN TSAKECTU UITU JIETKOT0);
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— JIaHHBIE O JIMYHOCTH: TI0JI, BO3PACT, COCTOSIHUE 370pOBbs [44].

COOTBETCTBEHHO  3JE€Ch MOXKHO BBIACIUTH €MIE OOHY YTOJOBHO-
IIPOLIECCYAIBHYIO TAPAHTUU — 3TO TapaHTHUsl BO3MEIIEHUS Bpea, NPUUUHEHHOTO B
pe3yapTaTe HE3aKOHHOI'O 3aJepiKaHWs WIM 3aKIIOUYEHMS IOJ CTPaKy, KOTOpas
peanusyercsl B paMKaxX MHCTUTYTa peaOuuTaium, 3akpermieHHoro B riaase 18 YIIK
P®.

Tak, E. oOpatuicss B cydq ¢ UCKOM K MOCKOBCKOMY MEXKPETHOHATIBHOMY
CIIEICTBEHHOMY YIIpaBJIEHUIO Ha TpaHcnopre CieactBeHHOro komurera PO,
CnencrBeHHOMY KOMUTETY P® 0 B3bICKAaHUU JEHEKHON KOMIIEHCALIUA MOPAIbHOTO
Bpena B pazmepe 15 000 000 py6. [IpuunHoii gaHHOTO OOpaIeHus SBUICS TOT QakT,
yTo [locTaHoBineHnem Menianckoro paiioHHoro cyzaa r. Mockssl oT 18.05.2020 r.
Ne 3/12-115/2019, BcTynuMBIIMM B 3aKOHHYIO CHIIy, ObUla MOATBEpKIEHA
HE3aKOHHOCTh JEHCTBUN B OTHOWIEHHH E. (OH TpMXKAbl MOMEIIANICS B U30JIATOP
BPEMEHHOI'O COJIEPKAHMUSI HECMOTPS HA TO, YTO HA MOMEHT IEPEBOAA U3
CJIEICTBEHHOI'0 HM30JATOpPa B M30JATOP BPEMEHHOI'O COAEPKAHUSA CIIEICTBEHHBIE
JMCTBUSI IO YTOJIOBHOMY JieNy Oblih OKOHUEHBI). CBOM UCKOBBIE TpeOoBaHusX E.,
B YAaCTHOCTH, MOTHUBHPOBAJ TEM, YTO OECUEIOBEUYHBIM W YHWKAIOIIUM €ro
JOCTOMHCTBO SIBJISIETCSL «CTEMEHb W XapakKTep MWCHOBITAHHBIX CTpaJaHuil B
COBOKYIIHOCTH C€ MX CHUCTEMAaTHYECKHM XapakKTepOM U JUIMTEIbHOCTBION.
MemaHckuii palioHHBIN cya T. MOCKBBI, yI0BJIETBOPssSt HICKOBBIe TpeOoBanus E. B
4acTH, B KauyecTBe OOOCHOBAHMS MPUHATOIO pEIICHUS COCJaJCsi Ha
IPOLIMTUPOBAHHBIE BhIIIE MTON0KEeHUS 1. 15 [TocranoBnenus I1nenyma BepxoBHOro
Cyna P® ot 10.10.2003 r. Ne 5 [36].

Henb3s cornacurbcsa B nosiHOM Mepe ¢ MHeHueM E.I'. BacunbeBolt 0 TOM, 4TO
BO3MEIICHUE BpeAa, MNPUYMHEHHOIO JIMIY, MOJIBEPTHYTOIO HE3aAKOHHOMY
YTOJIOBHOMY THIPECIENOBAHUIO, OTHOCHUTCS TOJBKO K TI'PAXKIAHCKO-IIPaBOBBIM
rapaHTusim [/, c. 56].

N3 nonosxenwii cT. 1. 133, 135 VIIK PO cnenyer, 4To eciiu JIMIO IPU3HAETCS
peabWIUTUPOBAHHBIM B PE3yJbTaTe€ TOTO, YTO B OTHOIIEHHH HEro BBIHOCUTCS

OHpaBIIaTGJIBHHf/'I IMPUTroBOp HIIM IIPCKPAIIACTCA YIOJIOBHOC IIPCCICOIOBAHUC II0
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peadbWIUTUPYIOIIMM OCHOBAHUSIM, TO B TaKOM ClIy4ae BOIPOC O BO3MEUIEHUU
MPUYMHEHHOTO0 €My HMMYIIECTBEHHOI'0 Bpella pEeIIaeTcss B paMKax YIroOJIOBHOIO
CYJONPOM3BOJICTBA B MOPsKE, IpeaycMoTpeHHoM cT. 399 VIIK P [59].

Ecnu peub uaer o UHBIX JUIaX, KOTOpble HE3aKOHHO MOJIBEPTHYT YTOJOBHO-
IpOLECCYAIbHOMY MPUHYXACHUIO (33JE€PKaHUI0 U 3AKIIOYEHHUIO TOJI CTPAXKY), HO
HE TPU3HAHBI PEaOMINTUPOBAHHBIMH, TO UMYIIIECTBCHHBIA BPEJ UM BO3MEIIACTCS
TaKke€ B MOPSAJKE YrOJOBHOIO CYIONPOU3BOACTBA. JIEHCTBUTENBHO, 3/1€Ch TaKkKe
3aaeiicTBoBaHbl U TonokeHuss ['K P®, HOpMBI KOTOpPOro Takke rapaHTUPYIOT
BO3MEIIEHUE Bpe€Aa, MNPUUYMHEHHOTO B pE3yJbTaTE HE3aKOHHOTO HapYILICHHS
HEMPUKOCHOBEHHOCTH JIMYHOCTU. B wactHoCTH, B 4. 1 cT. 1070 'K P® niponucano,
YTO BpEJl, MPUUMHEHHBIH TPaXKJaHUHY B pe3yjbTaTe, B YaCTHOCTH, HE3AKOHHOT'O
NPUMEHEHUS B KAUE€CTBE MEPhI IPECEUEHUS 3aKIIFOUEHHUS 101 CTPAXKY, BO3MEILAETCS
3a cuer ka3Hbl P® wnu 3a cyer ka3Hbl cyObekTa PO mnm ka3Hbl MyHULIMIIATBHOTO
00pa3oBaHUs B MOJHOM 00bEME HE3ABUCUMO OT BUHBI JOJKHOCTHBIX JIUI[ OPTaHOB
JIO3HAHUS, TPEABAPUTEIBHOTO CJEACTBUS, MpoKyparypel u cyna [13]. B
cootBeTcTBHH C 4. 2 cT. 136 YIIK P® npuunHeHHBIN B pe3ynbTaTe HE3aKOHHOTO
yrOJIOBHOT'O  TIPECJICIOBAaHUS  MOPAIbHBIA  Bpel  peabUIUTUPOBAHHOMY,
BO3MEIIACTCS 0 MPAaBUJIaM IPaXIaHCKOTo Cy0Mpon3BoacTBa [59].

Takum 00pazoM, Bo3MellleHHE Bpeaa, MPUUYUHEHHOTO JIUILY, MTOJBEPTHYTOTO
HE3aKOHHOMY YT'OJIOBHOMY TIPECJIEIOBAHUIO, OJHOBPEMEHHO OTHOCHUTCS K
YTOJIOBHO-IIPOLIECCYATIbHOM M T'PaXKIAHCKO-TIPABOBOM TapaHTUU. B 3TOoM CBs3M
TaK)kK€ CTOUTh OTMETUThb, YTO YIOJIOBHO-NPOIECCYyaldbHas TapaHTUs 3allUThl
JUYHOCTU OT HE3aKOHHOT'O OIpaHWYeHHs €€ MpaB U CBOOO] CBS3aHa M C yrOJIOBHO-
npaBoBbiMU rapanTusiMu. Tak, B c¢T. 302 YK P® 3akperieHa OTBETCTBEHHOCTD 3a
HE3aKOHHOE 3a/IepKaHue, 3aKII0UYEHHE O]l CTPaXKy WM COJIepKaHUE MO CTPaXKel
[60].

CormacHo mn. 2 IlocranoBnenus Ilnenyma BepxoBHoro Cyma P® or
28.06.2022 r. Ne 20 k npu3HaKaM HE3aKOHHOTO 3aJ€p>KaHusl OTHOCSTCS:

— YMBIIUIEHHBI XapakTep MJEHCTBUM JUIA, MNPOBOASIIErO U (WUIIH)

KOHTPOJIMPYIOUMICTO IIPOBCACHUC IIPCABAPUTCIIBHOI'O pACCICAOBAHHNA,
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— orcyrctBue npenycMoTrpeHHbix cr. 91 VYIIK P® ocHoBanuii u

00s13aTENIbHBIX YCIOBUH AJI 3aJ€pHKAHUS;

— 0e3neicTBHUE YIOJIHOMOYEHHOIO TOJKHOCTHOTO JIMIIA 110 IPUHSTHIO MEp

K OCBOOOXKICHUIO 3aJIep>KaHHOTO JiKIIa (K IPUMEPY, €CIIU UCTEKIU CPOKU
3anepkanus) [48].

Taxxke, B YK P® mpeaycmorpeHa yrojioBHass OTBETCTBEHHOCTb 3a DS
IPECTYIHBIX JEIHHI, KOTOPhIE MOT'YT IPUBECTU K HE3AKOHHOMY 33/1€PKaHUIO0 WU
3aKJIFOUEHUIO MO CTpaxKy (JIMOO0 onpaBaaTh HE3aKOHHOE MPUMEHEHUE JaHHBIX MEp
YTOJIOBHO-TIPOIIECCYAJIbHOTO NpHUHYXIAeHUs). Peub uger o cr. 299 YK PO, B
KOTOPOM  IPEeayCMOTpEHa  OTBETCTBEHHOCTh 3a  IPHUBIIEYEHHE  3aBEIOMO
HEBHMHOBHOI'O K YI'OJIOBHOW OTBETCTBEHHOCTH, YTO BBIPAKAETCS B BBIHECEHUU
cJie/loBaTeNeM MMOCTAaHOBIICHHS O IPUBJICUECHUH JIMIIA B Ka4eCTBE OOBUHSIEMOTO U B
NpeabsBICHUU eMy chopMyIrpoBaHHOro oOBUHEHHUs [47]. COOTBETCTBEHHO, Kak
oTMeuanoch B naparpade 2.1, npusHaHue auia B KauecTBe OOBHUHSEMOIO BIICYET
n30paHue Mepbl MPECEUCHHs], B TOM YUCJIE U B BHJIE 3aKJIIOUYEHUS MOJ CTpaxy. B
ct. 302 YK P® roopurcs 00 OTBETCTBEHHOCTHM 3a NPHUHYXJEHUE K Jade
NOKa3aHWM, T.€. B MPUHYKJIECHUHU IOJIO3PEBAEMOI0 WJIM OOBHUHSAEMOIO JaTh
NOKa3aHUsl, B YaCTHOCTH, MIOCPEICTBOM YTPO3bl IPUMEHEHUS JTH000r0 GPU3HUYECKOTO
Hacwius [60]. Yactu 2, 3 u 4 cr. 303 YK P® npenycmarpuBaeT OTBETCTBEHHOCTh
3a  (¢anbcUPUKAIMIO JI0KA3aTEIbCTB 10 YTOJIOBHOMY JI€Iy U PE3yJIbTaToB
OIIEPaTUBHO-PA3BICKHOMN AEATEIBHOCTH B LEISAX YTOJIOBHOIO IIPECIEC0BAHUS JIULIA,
3aBEJIOMO HEMPUYACTHOIO K COBEPIICHUIO TNPECTYIUICHUS, JTUO0 B IEIIX
NPUYMHEHUS BpEa YeCTH, JIOCTOMHCTBY | JenioBo penyranuu [60]. DTu HOpMBI
HNOJIKPEIUISIOT YrOJIOBHO-TIPOLIECCYaAIbHYIO TapaHTHI0, OTpaxeHHyto B cT. 9 YIIK
P®, o koropoil ynmoMuHaIOCh BbILIE (3alpeT Ha OCYUIECTBICHHE ACHCTBUU U
OPUHATHE PEIICHUM, VYHIDKAIOMIMX YeCThb, YEJIOBEYECKOe JIOCTOMHCTBO U
CO3JAr0UINE OMACHOCTh JUISl )KU3HHU U 3J0POBb).

BosBpariasich kK aHaiu3y yrojJoBHO-IIPOLECCYaIbHBIX FapaHTHIl, HEOOXO0AUMO
OTMETUTh, UTO «B CUCTEME rapaHTHI 3aKOHHOCTH 1 0OOCHOBAaHHOCTH OTPAaHUYCHHUS

HCIIPUKOCHOBCHHOCTH JIMYHOCTH B YI'OJIOBHOM ITPOHCCCC HEMAJIIOBA)KHOC 3HAUYCHUC
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UMEET JICATEIIbHOCTh aJIBOKAaTOB» [7, ¢. 57]. B 3T0it CBsI3W B COOTBETCTBUH C 4. |
ct. 16 YIIK P® nonmo3peBaeMblii U OOBHHsSIEMBI 0OecleyMBaeTCsd MpPaBOM Ha
3ammTy, KoTtopoe rapantupyercsi Koncturynueit PO oOmenpu3HaHHBIMU
OpPUHIMIAMUA W HOPMaMM MEXIYHAPOAHOIO TNpaBa H  MEXKIYHapOJHBIMU
noropopamu P®. «llopsaok peanmusannu JaHHOIO KOHCTUTYLMOHHOTO IIpaBa
ompenensiercst YIIK P®», a «obecrneueHne mnpaBa Ha 3aliuTy SIBISETCS
00513aHHOCTBIO TOCY/apCTBAa U HEOOXOAMMBIM  YCIOBHEM  CIPABEIIMBOrO
npaBocyausi» [46]. CooTBETCTBEHHO, Kak paHee ObLJI0 pPacCMOTPEHO B
naparpade 2.1 HacTosIIero UcciaeAoBaHus, 3allUuTa MpaB U UHTEPECOB I'pak]iaH,
Ybsi HEMPUKOCHOBEHHOCTh Oblla HapylleHa B pe3ylbTaTe 3aJepkKaHus WId
3aKIIOYEHUS] TOJl CTPaXKy, JIOJDKHA OBITh rapaHTHUPOBaHA MyTeM OOeCHedeHHs
y4acTHsi B YTOJIOBHOM CYAONPOMU3BOJACTBE aJBOKATA C MOMEHTA IPUMEHEHUS
YKa3aHHBIX MEP YrOJIOBHO-TIPOLIECCYATIBHOTO PUHYXKICHUS.

B kauecTBe emie OgHOW TapaHTUU OOECHEUEHHS HENPUKOCHOBEHHOCTU
JUYHOCTH  aBTOPBHl  CHPAaBEJIMBO  HA3bIBAIOT MPOKYPOPCKHA  HAA30p 32
NeATEIbHOCTBIO JIMIIA, MPOU3BOASIIETro paccienoBanue [1, c. 13], [51, c. 332].

Tak, momHOMOYMS MpOKypopa IO OOECIEYEHUIO HENPUKOCHOBEHHOCTH
JUYHOCTH BBIPAKAOTCS B CIEAYIOLIEM:

— CBOEBPEMEHHOE pearupoBaHHe€ Ha HEOOOCHOBAaHHOE U HE3aKOHHOE
NpUMEHEHUE K T0JI03pEBaeMbIM M OOBHHSIEMBIM MEp IMPOIIECCYaTbHOTO
NPUHYXKJICHUS;

— TIPUMEHEHUE MEPBI NPOLIECCYATbHOIO PEarupoBaHus NPHU BbIABICHUU
HapylIeHUsI CpOKa  HamnpaBJIEHHs  COOOIIEHHS O  3aJepKaHuu
[I0J103PEBAEMOT 0;

— MPOBOJUTH MPOBEPKU HAa MpPEIMET COOJIIOACHMS TOPSAIKA 3aJeprKaHus,
npaB  3aJ€p>KaHHOTO, COOTBETCTBUSl CBEACHUMN, W3JO0KECHHBIX B
IIPOTOKOJIE, MATEPHUAIIAM YTOJIOBHOTO JIENIA;

— TIIPECEUEHHE CIy4YaeB 3aJEP/KAHUS JIMIL, MOJ03PEBAEMBIX B COBEPILICHUU
OpEeCTYIUICHUH, HAa OCHOBAHMM MPOTOKOJIOB OO0 aJIMHUHUCTPATUBHBIX

IIPAaBOHAPYIIEHUSAX;
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— HEe3aMeJIUTENbHOE PACCMOTPEHHE Kano0 Ha HE3aKOHHOCTH 3aJepKaHus
Y HapYIICHUS TIPaB 3a/Iep>KaHHbIX;

— HEMEJICHHOE OCBOOOXKJEHUE HE3aKOHHO 3aJEp>KaHHOTO, JHUIIEHHOTO
CBOOOJIbI, 3aKJIOUEHHOTO TOJ CTpaXy WM COJEpXKallerocss B
MEAUIIMHCKOM CTallMOHapE;

— J1a4a coryiacusi JO3HABaTEeI0 O BO30OYXACHUM MEpe CYyJOM X0JaTalCcTBa
00 M30paHUU MEphl MPECEUCHUS B BUJIC 3aKJIFOUEHUS MO CTPAKY;

— yd4acTue B CyAeOHOM 3acelaHhM NpH PacCMOTPEHHUM XojaTalcTBa 00
M30paHUM WU TPOJJIEHUUA MEPhl MPECECUEHHUS B BHUJIEC 3aKIIOUCHUS O]
crpaxy [49].

Takum oOpa3oM nepeurciIeHHbIe MPOIECCYyaabHbIEC TAPAHTUN UMEIOT BaKHOE
3HAQYeHUE Il TPU3HAHUA OrPAHUYEHHS HENPUKOCHOBEHHOCTHU JIMYHOCTHU
3aKOHHBIM U 000CHOBaHHBIM. OHU HAXOMISIT OTPAKEHHE B MPUHIIUIIAX YT'OJIOBHOTO
npolecca M PpeaU3yloTCsl B KOHKPETHBIX HOpMax, B KOTOpPBIX IpOINKCaHa
npoleaypa OrpaHuYeHUs] HEMPUKOCHOBEHHOCTH JIMYHOCTH.

AHaM3 TPOLECCYAIbHBIX TapaHTHM TakXKe TMOJATBEP)KIACT  MBbICIb,
BBICKa3aHHYIO B TJIaBE IMEPBOM, O TOM, YTO HENPUKOCHOBEHHOCTbH JIMYHOCTU HE
OTrpaHUYMBAETCS TOJBKO (hU3MuecKoil cBo00A0M. JlaHHOE MTPaBO TaKXe BKIIIOYAET U

ICUXHUYCCKYIO CBO60I[y JJNMYHOCTH.

2.3 IIpoOJemMbl peanu3anvy NPUHIMIA HENPUKOCHOBEHHOCTH JTUYHOCTH

B YI'OJIOBHOM Hpollecce U NMPeioKeHUus 0 UX YCTPAHEHHUI0

[Ipoananu3upoBaB OCHOBHOW TMOHSATUHHBIA ammapar, ONpeNeiIuB Mpeesbl
JIOTTYCTUMOCTH OTPAaHUYECHUS HENPUKOCHOBEHHOCTH JMYHOCTH B YTOJIOBHOM
npolecce, Ternepb He00X0IMMO PaCCMOTPETh Ha MPoOIeMax, KOTOpble BOZHUKAIOT B
MPOIIECCYAIbHOM JCSITENHLHOCTH MPU peaTu3aliiu MPUHIIUIA HETPUKOCHOBEHHOCTH
JUYHOCTH.

B wyacTHOCTH, OJHON W3 aKTyaJdbHBIX MPOOJIEM SIBISETCS JOMYCTUMOCTD

3a/iep KaHus JILA 0 BO30YKIAEHUS YTOJIOBHOIO JENa.
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Kak Obuto ycranoBieHo B maparpade 2.1 HacTosuiero uccliieoBaHus,
3aziep KaHue MOJI03PEBAEMOI0 B COBEPUIEHUU MPECTYIIEHUS BO3MOKHO B paMKax
y’K€ BO30YKIEHHOTO YroJIOBHOTO Jela JMOO B MOMEHT, KOrJa OH 3aCTUTHYT INpU
COBEPILIEHUHU MPECTYIIEHUS WIN HEMOCPEACTBEHHO MOCJE €r0 COBEPIIEHUSI.

Ecnu B mepBoMm citydyae npoOJjeMbl ¢ perjaMeHTalueld U peaju3alueil He
BO3HUKAIOT, TO BTOpAasi CUTYaIMsl SIBJISIETCS] AUCKYCCHOHHOM.

Tak, no muennto M.M. lllamcyranHOBa 3a7ep:kaHrE€ BO3MOXKHO TOJIBKO B
MOMEHT BO30YXIEHHUS YrOJIOBHOI'O JIella, TIOCKOJIbKY «OpraH JO3HaHWUS,
JI03HABATEb WM CIIE0OBATENIb OCBOOOXKIEHBI OT HEOOXOIUMOCTH COTJIACOBBIBAThH
CBOE peIIeHHE O BO30YXKICHHHM YIOJOBHOIO Jeia ¢ Mmpokypopom» [64, c. 172].
NHpiMu  cnoBaMM, 10 JIOTMKE aBTOpa, HUYEro HE MeIlaeT oOpraHam
[PEIBAPUTEIBHOIO PacCaeOBaHUsI OJHOBPEMEHHO BBIHECTH IOCTAHOBJIEHHUE O
BO30Y>KJIEHUU YTOJIOBHOIO JIENa U 3a1epkKaTh NPECTYITHUKA.

N.C. JloGaHoBa cuWTaer, 4TO <«3aJepKaHUE IMOJ03PEBAEMOI0 [0
BO30YKJICHUSI YTOJIOBHOTO JI€Jia B CHJIYy BHE3AITHOCTH BO3HUKHOBEHHS OCHOBAHHIA
3a7iepKaHus BO3MOXKHO» [29, C. 287].

N3 amammza VYIIK PO crmenyer, 4ro BHayajge MOXKET HMETh MECTO
dakTUueckoe 3amepkaHue, T.e. (PaKTUUYECKOe JIUIIEHHWE CBOOOJBI MEPE/IBHKECHHUS
JuIa, T0J1I03peBaeMoro B coBepiieHnu npecryrieHus (m. 15 4. 1 ct. 5 VIIK PO).
3areM J0JKEH OBITh COCTABIIEH MPOTOKOJI 3aJiep>KaHus B CPOK He Oosee 3 4acoB C
MOMEHTA JIOCTABJICHHSI TI0JI03PEBAEMOT0 TO3HABATENIO UIIN CIEI0BATENIO.

Takum oOpa3oM, MOMEHT CaMOr0 3aJiepKaHus, T.€. PU3nUecKuil 3axBaT JIMia
¥ MOMEHT MpOIlecCyalIbHOrO O(pOpMIIEHUS 3aiep>KaHusl, MOT'YT HE COBIAIATh.

[Ipn 3TOM, Kak NpaBWIO, CaMO 3aJ€p)KaHHE MNPOBOAMUTCS COTPYIHHKAMU
NOJIMIIMK, a 3aTeM YXKE€ 3aJIepKAHHBIA <«JOCTABIAETCS» JO3HABATEIIO0 WU
cienoBarento. MHOTME COBpEeMEHHBIE aBTOPHI 00OpaIarOT BHUMAaHUE Ha TOT (PakT,
YTO  HOPMATUBHO-NIPABOBBIE  aKThl,  PErIAMEHTUPYIOUIUME  ACATEIbHOCTH
IPaBOOXPAHUTENIBHBIX OPraHOB, IMO3BOJSIOT MOJYYUTh CaMOE€ MOBEPXHOCTHOE U

HCOIIPCACIICHHOC TIPCACTABJIICHUC O KOHKPCTHBIX MCTOJAAaX HW TCXHOJIOTHUAX
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peanu3aliy MOJHOMOYMM 10 3aJIepXKaHUI0 W JOCTABJICHHUIO T10JI03PEBAEMOI0
[8, c. 756].

VYuursiBas BbIIEU3I0XKEHHOE, To3uio M.M. IllamcytauHoBa O TOM, 4TO
OpraHbl MPEIBAPUTEIHLHOTO PACCIEOBAHUS JOJIKHBI BO30YK/IaTh YTOJIOBHOE JI€JI0
B MOMEHT 3aJIep>KaHusl, HEeJIb3s1 IPU3HATh TPaBUIIbHOM.

[To wmuenmio M.O. BockobGoiinukoBa u A.A. PerbkoBa, BpeMeHHOI
IPOMEXYTOK MEXKAy (aKTHYECKUM 3aJiep’KaHheM T0JI03PEBAEMOr0 U €ro
JIOCTABJIICHUEM K CJIEIOBAaTEI0 M JO3HABaTENI0 HE JODKEH COCTaBIISATH Ooliee
9 yacoB. DTO BpeMs aBTOPHI BHIYUCIH UCXOMsI U3 12 4acoB, KOTOpPbIE AAOTCS IS
coobmieHust o (axkrte 3aaep:kaHusi TPOKYpPOpY, BBIUTS 3 yaca, BblieNsieMble Ha
cocTaiieHue nportokona [9, ¢. 252].

Eme oxgna mpobsiema cBsizana ¢ peanuzanued n. 3 4. 3 ct. 49 VIIK PO, B
COOTBETCTBHH C KOTOPBIM MOJI03PEBAEMOMY JTOJKEH OBIThH MPEOCTABICH 3aIUTHUK
C MOMeHTa (paKTHIeCKOro 3aiepkanus [59].

OnHo nmerno, Korjaa moJao3peBaeMblil TPUXOAUT HA JOMPOC K CIIEOBATEII0 U
JIO3HABaTEN0, a TaM [PUIJIANIAeTCs aJIBOKaT, IPOBOJUTCS 3aJIEPKAHUE C
OJTHOBPEMEHHBIM 0(hOpMIIEHHEM TTPOTOKOa. [Ipyroe, Korja MOMEHT (haKTHUeCKOTO
3alepKaHusl M €ro ImpoiieccyainbHoe odopmiieHne He coBmaaaroT. [lo noruke
3aKOHOJATENS], €CIU JIUIO 3aCTUTHYTO B MOMEHT COBEPUIECHUS NPECTYIUIEHUS, TO
BHauaje J0JKEeH OBbITh BbI3BaH aJIBOKAT, a 3aTeM IPOBEIEHO 3aJiepKaHue, OJTHAKO
Ha MpaKTHKE Tak He ObiBaeT. Kpome Toro, kak yxe ObLJIO OTMEUEHO B maparpade
2.1, nmpaBa 3anep:kaHHOMYy, nepeuncieHHsle B cT. 46 YIIK P®, Bxmrouas mpaso
MOJIb30BAThCSl TMOMOUIBIO 3alllUTHUKA, PA3BACHIIOTCS TOCJIE JOCTaBICHUSA K
JIO3HABATENI0 WIH cleaoBarento. UMEHHO Ha 3TO OOCTOSITENBCTBO, K HPUMEDPY,
obopamaer BauManue B. CemenmoB [54, c. 100].

B cBs3u ¢ 3TUM aBTOpamu Mpeiaraercsi HECKOJIbKO BAPUAHTOB PEIICHUS
o6o3HaueHHo mpooOnembl. [lo MuHenmio B.B. KanpHuiKOro, MOMEHT JI0mycKa
3alllUTHUKA K YYacTHUIO B YIOJIOBHOM JI€Ji€ JOJKEH OMNPENeNATbCS MOMEHTOM
JIOCTABJICHUS 3aJ1€P>KaHHOTO HEMOCPEACTBEHHO JT03HABATENO WM K CJIEI0BATENIO

[19, c. 172]. A.A. Ko3noB mpeanaraer OTCYMTHIBATH MOMEHT BCTYILICHHS
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3alllUTHHKA B YTrOJOBHBI C MOMEHTa TMOSBIICHHUS IOJIO3PEBAEMOI0 B Cllydyae
3aepKaHus, a, MOJ03PEBAEMbI MOSABIAETCS JIMIIb B MOMEHT IPOLIECCYaTbHOTO
oopmitenus ero craryca [22, ¢. 106].

HyXHO y4uTBIBaTh €11€ OJIMH aCHEKT — 3TO CPOK 3azaep:kaHusi. OH OISATh Ke
UCUHCIISIETCST ¢ MOMEHTa (QakTudeckoro 3anaepkaHusi. COOTBETCTBEHHO, €CIU
YCJIOBHO MCKIIOUYUTh 9 YacoB, [1aBa€MbIX Ha JOCTABJICHUE CJEAOBATENI0 WIIU
JI03HABATENI0, TO HA IPOBEIEHUE MPOLIECCYAIbHBIX JEUCTBUI ocTaeTcs 39 Jacos.

Kak mumer M.M. [llamcyraunoB, «YIIK P® cTtaBuT opranbl pacciie10BaHuUs
B BEChbMa JKECTKUE paMKH, OOYCIIOBJIEHHBIE CYIIECTBOBAHHEM MPHUHIIUIIOB
HerpuKocHOBeHHOCTH JuYHOCTH (cT. 10 YIIK P®) u oxpansl mpaB u cBOOOI
yenoBeka M rpaxaanuHa (ct. 11 VIIK P®) ... opransl mnpeaBapUTEIbHOIO
paccieioBaHus JOJKHBI IPOBECTH 3HAYMTEIBHOE YHCIO MpPOLEeCcCyalbHBIX
JENUCTBUI U MPABWIBHO NMPUHSATH BAXKHBIC MPOIECCyalbHBIE perieHus.... JlanHoe
00CTOSITENBCTBO M SBIISICTCS] MPUYNHON OOJIBIIMHCTBA HAPYIICHUH MPaB TPaKIaH,
3aJIep’KUBAEMBIX TI0 ITOI03PSHUIO B COBEPIICHUH TIpecTyIuieHui [64, ¢. 172-173].

Emie onna npoGnema cBsizaHa ¢ JOIMMYCTUMOCTH MPOBEACHUS JIMYHOTO OOBICKA
B MOMEHT (haKTHUECKOro 3aJep>KaHus, 10 BO30YXKICHHUS YrOJOBHOIO Jena |
COCTaBJICHHUS MPOTOKOJA O 3aJEPKAHUU.

B. CeMeHIIOB Ha 3TOT CYET MUILET CIEAYIOIIEE: KITOCKOJIbKY JIMYHBIN 00BICK
OTHOCHUTCS K YHCIIY CJICICTBEHHBIX JIEUCTBUHN, TO €ro MPOU3BOJCTBO, KaK MPUHSITO
CUMTATh, HEIOIYCTUMO JI0 BO30YKJI€HHUSI YTOJIOBHOTO JI€Ja, TaK KaK CJIEJCTBEHHBIE
NEHCTBUS COCTABIISIIOT COJEP)KAHUE MPEABAPUTEIBHOIO PACCIEOBaHUA U
o0ecreunBaroTCs BO3SMOXKHOCTBIO IPUMEHEHUsT Mep puHYyKaeHus» [54, ¢. 100]. Ha
OCHOBAaHHMH 3TOTO aBTOpP MPHUXOAUT K BHIBOAY, YTO HA MPAKTHUKE, 4TOOBI 00OUTH
nosioxkenust YIIK P® o BO3MOXXHOCTH IPOBEAECHUS IMYHOTO OOBICKA TOJIBKO MOCTE
BO30YX/ICHHUS YrOJOBHOI'O Ji€ja, HE PEIKO BCTPEYAIOTCS Clydau JA0CMOTpa
rpakKJaHuHA B MOPSAKE aJMUHUCTPATUBHOTO cymornpou3BoacTBa (ct. 27.7 KoAll
P®), uyto 0e3yci0BHO HEMpPaBOMEPHO, MOCKOJBKY JHUYHBIM JOCMOTP MOKET
MIPOBOJIMTCS IPU COBEPILIEHUM aIMUHUCTPATUBHOrO NpaBoHapyuieHus. Ha 3to xe

oOpaiiaercsi BHUMaHUE B MPOLUTUPOBAHHOM B MpeabiayiieM naparpade Ilpukaze
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I'ennpokyparypel Poccun ot 17.09.2021 r. Ne 544, OpguH U3 BBIXOJOB B
paccMoTpeHHbIX koimmsusix P.O. AxmermuH u AWM. CalOupoBa BUIAT B
Heooxogumoctu BBecTH B VYIIK P® mnonsitue «3amepKaHHBIN» — «IHIIO,
NPUHYAUTEIBHO TOCTABIIEHHOE B CBS3U C €r0 MPEANojaraeéMoi MPUYaCTHOCTHIO K
COBEpIIICHHIO MpecTyIuieHus» [4, . 88].

I[To mMuenuto A.A. JlaBineTroBa, Takoro ydacTHHUKAa CTaaud BO30YXKICHHS
YrOJIOBHOTO JIeJIa KOPPEKTHEE UMEHOBATh «3amoj03peHHbIin» [14, . 64-65].

Takum oOpazoM, aHaiM3 YroJIOBHO-TIPOILECCYAIbHOIO 3aKOHOJIATEIbCTBA,
yueOHOM © MOHOrpaduuecKod JUTepaTypbl CBUIETEIBCTBYET O HAIUYUU
HEKOTOphIX  MpoOJieM,  BO3HUKAIOIIMUX  [pU  pealu3alud  [OpUHIMIA
HEMIPUKOCHOBEHHOCTH JIMYHOCTU. B dYacTHOCTH, 3TO Kacaercs CoOJAeHUs
3aKOHHOCTH MPH 3aJIepKaHuu nojio3peBaeMoro. OCHOBHas Ipo0JieMa 3/1eCh CBA3aHa
C TeM, 4TO 3aJepKaHue TMOJI03PEBAEMOro JIOMyCKaeTcsa A0 BO30YXKACHUs
yrojoBHOTo Jiena. COOTBETCTBEHHO, OpTaHbl CIAEACTBUS U T03HAHUS OrPaHUYEHBI B
IIPUMEHEHHUH MPOLIECCYATbHBIX JEUCTBUM 110 OTHOLIEHUIO K 3aJ€pKUBaeMoMy. Tax,
HanpuMep, JUYHBIA OOBICK, KOTOPBIA HampsMyI0 CBs3aH C HapYIICHUEM
HENPUKOCHOBEHHOCTH JIMYHOCTH, MOXET OBITh MPOBEAEH TOJBKO TIOCIe
BO30YXKJIEHUsI YTOJIOBHOTO Jena. [Ipu 3ToM JaHHOE CIEeCTBEHHOE NIEWCTBHE HE
MOKET OBITh MOJIMEHEHO aJMUHUCTPATUBHO-TIPOIIECCYAIbHBIM JIEUCTBUEM B BUJIE
JMYHOT0 I0CMOTpa.

Crenyer monoXUTEIbHO OLEHUTH MO3UIIMI0 HEKOTOPBIX MCCIEI0BaTENEH O
TOM, 4YTO MOAO3PEBAEMOMY JOJIKEH OBITh MPEJOCTaBIEH aJBOKAT C MOMEHTA
JIOCTABJICHUS K JTIO3HABATEIO WM CJIEMIOBATEN0, a HE ¢ MOMEHTa (DaKTUIECKOTO
3azepxanus. B atoi cBsa3u npenanaraeMm m. 3 4. 3 ct. 49 VIIK P® uznoxuth B
CIEAYIOWIE pEeJakuuMuh: «C MOMEHTa JIOCTABJICHHS 3aJEpP>KaHHOrO JIULA,
MO/I03PEBAEMOI0 B COBEPILICHUM MPECTYIJICHUS, B OpraH JIO3HAHUS WIH K
CJIE1I0BATEIIO.

[lo wroramMm aHanu3a BOIPOCOB, HW3JIOKEHHBIX B HACTOSIIEH TJIaBE,

HEO0OXOUMO C/IeNaTh CIACAYIOIINE BHIBOIBI.
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[Tonoxenus YIIK PO cBUAETENBCTBYET O TOM, UTO JOIMYCTUMOCTD U IIPEAEIIBI
OTpaHWYECHHUS MPaBa HA HENPUKOCHOBEHHOCTH JINYHOCTHU BCIIEACTBUE 3aJ€pKaHus U
3aKIIFOUYEHHMS T10J] CTPAXKY PETIAMEHTUPOBAHBI JOCTATOYHO MOJHO, OJHAKO, TEM HE
MEHEE PsJI ITOJIOKEHUU SBIISIOTCS CIIOPHBIMMU.

3aKI0YeHue MOoJl CTPaxy SBISIETCS CaMOW JKECTKOM MEpOHM IpecedeHws,
CONPSKEHHOM C CYIIECTBEHHBIM OTPAHUYEHHUEM HEIPUKOCHOBEHHOCTH JINYHOCTH.
B sroit cBszu B YIIK P® yerko mpomucanbl KpUTepun U OCHOBaHUSI M30paHUs
JAHHOM MEpBI, KOTOPBIC, KAK U B ClIy4ac C 3aJCp:KAHUEM, 3aBUCAT OT HalU4us B
CaHKUMHU YTOJOBHO-IIPABOBOMl HOPMBI HAaKa3aHUs B BHUJE JIMILEHUS CBOOOJBI, a
TAaKXKE€ XapakTepa COBEPLIEHHOIO MPECTYIUIEHWs, JaHHbIX O JIMYHOCTHU
1o/103peBaeMoro (0OBUHIEMOT0), €ro MOBEICHUU U T.J.

YTOJIOBHO-TIPOLIECCYAJIbHBIE TapaHTUX HMEKOT BAXXHOE 3HAYECHUE JUIA
IPU3HAHUSA OTPAaHWYECHHsS HENPHUKOCHOBEHHOCTH JIMYHOCTH  3aKOHHBIM U
o0ocHOBaHHBIM. OHM HaXOAAT OTPaKEHUE B MPUHLMUIIAX YTOJOBHOI'O Ipolecca U
peanu3yroTcsi B KOHKPETHBIX HOpPMax, B KOTOpPBIX IIPONMCaHa MpoLEeaAypa
OTPaHUYECHHUs HEITPUKOCHOBEHHOCTH JIMYHOCTH.

AHanu3  YroJIOBHO-TIPOIIECCYQJIbHOIO  3aKOHOJATENbCTBA, Yy4eOHOH U
MOHOrpapu4YeCcKON IUTEpaTypbl CBUAETENBCTBYET O HATMUUN HEKOTOPBIX MIPOOJIEM,
BO3HUKAIOIIUX I[PU pealn3alyy MPUHLKIA HEIPUKOCHOBEHHOCTH JIMYHOCTH. B
YacTHOCTHU, OTO Kacaercss COOJIONEHUS 3aKOHHOCTM TIpH  3aJepKaHuU
nono3peBaemMoro. OcHOBHas mpoOJjieMa 3/1eCh CBsi3aHa C TeM, YTO 3ajiepKaHue

IMog03peBACMOI0 JOIMYCKACTCS OO B036y)KI[CHI/IH YTOJIOBHOI'O Aciia.
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3akijroyeHue

[TogBoass wWTOr MPOBEACHHOMY UCCIEAOBAHUIO, HEOOXOAMUMO OTMETHUTh
clenyrolIee.

Heobxonumo paznuuarh «IpaBO Ha JMYHYHO HENPUKOCHOBEHHOCTh
(HEOPUKOCHOBEHHOCTH  JIMYHOCTH)» WM IIPUHIUI  HEHPUKOCHOBEHHOCTH
JUYHOCTH.

IToHsiTHE  HENPUKOCHOBEHHOCTHM  JIMYHOCTM B HAyKEe  SIBJISIETCS
JMCKYCCUOHHBIM. B 4acTHOCTH, O-Pa3HOMY TPAKTYETCS KATErOpHsl «JIMYHOCThY» Ha
peaMeT €€ COOTHOIICHUSI C TEPMUHOM «4eloBeKk». C Halllell TOYKU 3pEeHHST Kak
COCTaBJISIIONIAS TPUHIUNA HEMPUKOCHOBEHHOCTH JIMYHOCTBIO CIEAYEeT CUYUTATh
J000ro  YejaoBeKa HE3aBUCHUMO OT €ro TMCUXUYECKOr0 COCTOSHHUS U
WHTEJUIEKTYaIbHOTO Pa3BUTHAL.

[TpuHIMTT HEMTPUKOCHOBEHHOCTH JINYHOCTH KacaeTcs Kak PU3NIECKOn, TaK U
MOPAJIbHOM (HPaBCTBEHHOM) HEMMPHUKOCHOBEHHOCTH. B CBOIO ouepenn (u3mdeckas
(JInyHas) HENPUKOCHOBEHHOCTh MOJIPA3yMEBAET HE TOJIBKO 3alpeT Ha HapylICHUE
JUYHOTO MPOCTPAHCTBA YEIOBEKA, HO, B MIEPBYIO OUYEPEIb, 3AMPET MOCIATATEIbCTBA
Ha JJMYHYI0 CBOOOaY 4enoBeka. [loaToMy mpaBUiibHEE paccMaTPUBAEMbIN MPUHITUIT
UMEHOBATh «CBOOOIbI 1 HEMPUKOCHOBEHHOCTH JIMUHOCTH.

B cuny Toro, 4Tto MpUHIMI HENPUKOCHOBEHHOCTH JUYHOCTH OCHOBAaH Ha
nosioxxeHusix Konctutymuu PO u MeXTyHapOIHO-NPABOBBIX aKTOB, B CHUCTEME
YTOJIOBHO-TIPOILIECCYAJIbHBIX ~MPUHIIUIIOB OH OTHOCUTCS K  OOIIENPaBOBOMY
(KOHCTUTYIIMOHHOMY), a TaKXe€ K COCTSA3aTelbHOMY (B 3aBUCUMOCTH OT THUNA
yrOJIOBHOT'O  TpOIEcca),  HWHCTUTYIIMOHAIBHOMY H  (YHKIIMOHATHHOMY
(Cynonpou3BOJICTBEHHOMY).

OrnpeneneHue Mecra MPUHLIKIA HENPUKOCHOBEHHOCTH JINYHOCTU B CUCTEME
YTOJIOBHO-TIPOLIECCYAJIBHBIX TPUHIIMIIOB TO3BOJUT HaM OoJiee TOJIHO PacKpHITh
BOIIPOC O 3HAYEHUU TAHHOTO MPUHIIMIIA.

OCHOBHOE 3HAyeHWE TMPHUHIIMIA HENPUKOCHOBEHHOCTH JIMYHOCTH JIJIst

peuICcHus 3a1a4 YT'OJIOBHOT'O IIPOHECCa 3aKIHYacTCad B TOM, YTOOBI YT'OJIOBHOC

46



IpeciieioBaHue TOAO03PEBAEMbIX M  OOBHHSEMBIX HE OBLUIO CBS3aHO C
HEOOOCHOBAaHHBIM OrPAaHUYEHUEM M JIUIIEHUEM UuX (U3NYECKOW CBOOOMBI, UTO
o0ecrieunBaeTcsi KOHTPOJIEM CO CTOPOHBI CyZa, BBIHOCAIIETO pEIICHUE O
MIPUMEHEHUHU MEPHI TPECEYCHUS B BUJIE 3aKIIOUEHHUS MO CTPaXKy WM OTKa3e B €€
n30paHuK; OPraHoB MPEIBAPUTEIIBHOTO pAaCCIEIOBaHUS U  MPOKYypaTyphl,
BBIHOCSIITUX ITOCTAaHOBJIECHHUE 00 OCBOOOKICHHUH 3aeP>KaHHOTO MJIU 3aKJII0OUCHHOTO
o/ CTPaxy.

[Tonoxenust YIIK P® cBuaeTenbCTBYET O TOM, YTO JOIMYCTUMOCTD U MPEIEIIbI
OrpaHUYEHUs MpaBa HA HEIPUKOCHOBEHHOCTh JIMYHOCTH BCJIEACTBUE 3a/I€pKaHUS U
3aKJIFOYEHUSI T10]T CTPAXKY PErJIAMEHTHPOBAHBI 1I0CTATOYHO IMOJHO, OJTHAKO, TEM HE
MEHEE P TTOJ0KEHUM SIBIIAIOTCS] CIIOPHBIMH.

3aKIIIOUEHUE IO/ CTPaXxy SIBISETCS CaMOM KECTKOW MEpOoMl mIpecedeHus,
CONPSKEHHOM € CYIIECTBEHHBIM OTPAaHUYECHUEM HEMPUKOCHOBEHHOCTH JTUYHOCTH.
B atoii cBs3u B YIIK P® yerko mpomucanbl KpuTepud U OCHOBAHHUS H30paHUs
JAHHOW MEpBI, KOTOPBIE, KAK U B CIy4ae C 3aJICPKAHUEM, 3aBUCAT OT HAIINYUS B
CaHKI[MH YrOJOBHO-TIPABOBOM HOPMBI HaKa3aHWsS B BHUJC JIMIICHUS CBOOOMIBI, a
TAK)KE€ XapakTepa COBEPIIEHHOTO IPECTYIUICHUSA, JaHHBIX O JIMYHOCTH
10/103peBaeMoro (0OBUHIEMOT0), €ro IMOBEICHUH U T.J.

VYTronoBHO-TIpOIIECCYANIbHBIE TapaHTUHM HMMEIOT Ba)XHOE 3HA4YEHUE JJIs
MpPU3HAHKUS  OTPAHUYEHUS HENPUKOCHOBEHHOCTH JIMYHOCTH  3aKOHHBIM W
00ocHOBaHHBIM. OHHM HAXOJAT OTpaKE€HUE B MPHUHIUIIAX YTOJOBHOI'O Mpoliecca U
peanu3yloTcsi B KOHKPETHBIX HOPMax, B KOTOPBIX MpOMUCaHa Mpoueaypa
OTPaHUYEHHUS] HEMPUKOCHOBEHHOCTH JIMYHOCTH.

AHai3  YrOJOBHO-TIPOLIECCYANIbHOTO  3aKOHOJATENbCTBA, Yy4eOHOUW U
MOHOTPAPUIECKOMN TUTEPATYPHI CBUIETEIBCTBYET O HAJTMIHH HEKOTOPHIX MPOOIIEM,
BO3HMKAIOIIUX MPHU pPEATU3alMUA MPUHIMIIA HENPUKOCHOBEHHOCTH JIMYHOCTH. B
YaCTHOCTH, JTO Kacaercsi COOJIFOJIeHHS 3aKOHHOCTH TpHU  3ajJepKaHuu
nopo3peBaeMoro. OcHOBHasi mpoOjeMa 3/eCh CBsI3aHa C TEM, YTO 3ajep’KaHHue

moao3pcBacMoro AOITYCKACTCA a0 B036y>KII€HI/I51 YT'OJIOBHOI'O Jciia.
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COOTBETCTBEHHO, OpraHbl CIEICTBUS WU JIO3HAHUS OTPAHUYEHBl B IPUMEHEHUU
IIPOLIECCYATBHBIX JEHCTBUM IO OTHOUIEHUIO K 3aJ€PKUBAEMOMY.

Tax, HanpuMep, TMYHBINA OOBICK, KOTOPBIM HANIPSIMYIO CBA3aH C HAPYLIEHUEM
HENPUKOCHOBEHHOCTH JIMYHOCTH, MOXET OBITh MPOBEAEH TOJBKO MOCIE
BO30YKJIEHUsI YrOJIOBHOrO jena. I[Ipu 3TOM JaHHOE CleICTBEHHOE JIEWCTBHE HE
MO>KET OBITh MOJMEHEHO aJMHUHHCTPATUBHO-TIPOLIECCYAIbHBIM JIEWCTBUEM B BHJIE
JIMYHOT' O JOCMOTpA.

Crnenyer NMOJOXUTEIBHO OLICHUTH MO3ULUIO HEKOTOPBIX UCCIEN0BATENIEH O
TOM, 4YTO IIOJ03PEBAEMOMY JOJDKEH OBbITh NPEAOCTaBIEH aJBOKAaT C MOMEHTa
JOCTaBJICHUS K JJO3HABATENIO WM CIIEAO0BATENI0, a HE C MOMEHTa (PaKTHUUYECKOTO
3agepxkanus. B atoii cBa3u npennaraeMm n. 3 4. 3 cT. 49 VIIK P® u3n0xuth B
CIENYIOIIEN pENAKIHUHM: «C MOMEHTa JOCTABJIEHUS 3aJEPKAHHOTO JIMIA,
IIOI03PEBAEMOI0 B COBEPIICHUM MNPECTYIUICHHsS, B OPraH JO3HAHUSA WIH K

CJIICOOBATCIIION.
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