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BBenenue

Cdepa  uHTENIEKTyanbHOM  cOOCTBEHHOCTM  (opMHpoBajach U
IporpeccupoBajia B HOTY C 3BOJIOLMOHUPOBAHUEM YEJIOBEYECTBA U MPOJOJIKAET
HaOupatb 000poTbl W 1O cedl AeHb. CuuTaeTcs, 4YTO UHTEIUIEKTyalbHas
COOCTBEHHOCTb SIBJIIETCS OJHOM M3 JABWXKYUIUX CHJI Pa3BUTHS COBPEMEHHOIO
rocyaapcrBa. Takxke, Oiarogapsi MHTEIUIEKTYalbHOM COOCTBEHHOCTH PAa3BUBAETCS
chepa sKOHOMHUKU cTpaHbl. HoBble MHGpOPMAIIMOHHBIE TEXHOJOTHU 3a4acTyIo
BJIEKYT 3a 00O HOBILIECTBA B 00JACTH MPABOBOI'0 PETYJIUPOBAHUS rOCYIapCTBa,
Jenasi MHTEeIJIEKTYalIbHYI0 COOCTBEHHOCTh BOCTPEOOBAHHOM M aKTyaJIbHOM TEMOM
COBPEMEHHOCTH.

WUnen u npyrue TBOpUYECKHUE PE3YNbTAThl MOTYT OBITh IIEHHBIM aKTHBOM U
OPUHOCUTH J0XoA. B Hacrosimiee Bpemsi CyIIECTBYeT MHOXKECTBO (Hopm
UHTEJJIEKTYaIbHOM COOCTBEHHOCTH, KOTOPbIE MOTYT OBITh 3amuiieHsl. HekoTopsie
OpyUMepbl BKJIIOYAIOT B ce0s aBTOPCKHE IpaBa, MAaTEHThl, TOBAapHbIE 3HAKU U
POMBILUIEHHBIE 00pa3LIbI.

Kaxxaplil TUI MHTEUIEKTYalbHOH COOCTBEHHOCTH MMEET CBOM IIpaBWIa U
TpeOOBaHMS JUIsl TIOJIYYEHHs UCKIIOYUTENbHBIX IIPaB HAa IPOU3BEIECHUE U 3alLUTHI
»TUX npaB. Hanpumep, nis nomyueHus naTeHTa HEOOXOAUMO MTPOU3BECTH HOBOE U
MOJIE3HOE M300peTeHUEe, KOTOpOoe eIe He ObUI0 H3BeCTHO oOmiecTBy. Jls
HOJYYEHHUs] aBTOPCKUX IMpaB HEOOXOJUMO CO3/1aTh OPUTMHAJIILHOE MPOU3BEJIEHUE,
KOTOPOE UMEET 3JIEMEHTHI TBOPUYECTBA U BBIPAKEHUS.

B coBpemeHHOM MUpe MHTEpeC K MHTEIJIEKTyallbHOM COOCTBEHHOCTH U €€
IpaBaM SBJIIETCS JAOCTATOYHO BBICOKMM. JTO CBSI3aHO C TEM, YTO B HAIIM JHU
IIPOUCXOUT MHOXXECTBO HMHHOBALIMI M HAYYHBIX OTKPBITUH, KOTOpBIE HYXHO
OXpaHATh, YTOOBI MX CO3JATEIM MOIVIM IOJIYYUTh 3aCIHYKCHHYIO NpPHUOBUIb U
IIPOJ0JIKATh PabOTaTh B ’TOM HaIlPaBJICHUU.

WNHuTennekTyanpHas cOOCTBEHHOCTh OXBAThIBAET PA3JIMUHbIE 00JIACTH, TAKUE
KaK JIMTepaTypa, My3blKa, H300pETEHHUs, TOBAPHBIE 3HAKH, KOMIIBIOTEPHBIE

porpaMmbl U MHOTO€ pyroe. Kaxas u3 3tux obiacteit iMeeT CBOM COOCTBEHHbBIE
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IIPAaBOBBIE  HOPMBI, KOTOpbIE  PETYIMPYIOT MCHOJB30BAHUE W  3ALIUTY
MHTEJUIEKTYaJIbHON COOCTBEHHOCTH.

3aKOHOJATENIBHOE 3AKPEIUICHUE WHTEIUIEKTYalbHbIX IPaB IPOU3OILIO
JIOBOJILHO HEJIAaBHO, MO3TOMY MHOTHE acCHEKThlI €Ille He 10 KOHIA OTpadOTaHbI U
TpeOyIOT AOMOIHUTENBHOIO BHUMAHUS U AopaboTku. Kpome Toro, ¢ nmosBieHreM
HOBBIX  TEXHOJIOTMH M  CIHOCOOOB  MCHOJB30BAaHUA  MHTEIUIEKTYaJbHOU
COOCTBEHHOCTH, 3aKOHOIaTEIBCTBO TAKXKE TOJKHO aJallTUPOBATHCS U pa3BUBATHCS.

3aimura npaB MHTEUIEKTYalIbHONH COOCTBEHHOCTH SIBIISIETCS] BaXKHOM TEMOI B
HaIlleM COBPEMEHHOM MHUpE. ITO CBSI3aHO C TEM, YTO CETOJIHS Bce OOJIbIIIE JII0/IeH U
KOMIIAHUW  CO3JAalOT HOBBIE TEXHOJOTWH, H300peTeHusi, JUTepaTypHbIE
IPOU3BENICHHS, MY3BIKY, (PUIBMBI M JIPYTHE MPOU3BEIACHUS WHTEIIEKTYaJIbHOTO
TBOpUYECTBA. 3al[uTa TMpaB Ha OTU TMPOU3BEICHUS TIOMOraeT O0O0eCHeunuTh
CIpaBeJIMBOE  BO3HArpaXKICHUE  co3Jaresieil, a  TakkKe  CIocoOCTByeT
WHHOBAIITMOHHOMY Pa3BUTHIO OOIIECTBA B IIEJIOM.

Hapymienue mpaB Ha UHTEIIEKTYaIbHYIO0 COOCTBEHHOCTh MOXKET MPUBECTH K
CEpbE3HBIM MOCIEACTBUSIM JJIsl MpaBoobiangaTeneil. Hanpumep, eciu KoMmmaHus
co3fajlia HOBYIO TEXHOJIOTHIO, a KOHKYPEHThbl Hadald HCIOJIb30BaTh ee 0e3
paspenieHusi, 3T0 MOXKET MPHUBECTH K YOBITKAM KOMIIAHWM M CHIKEHHUIO €€
KOHKYpEeHTOCIIOocOOHOCTH. Kpome Toro, HapyiieHHEe aBTOPCKHUX IIPaB MOMKET
NPUBECTH K yuiepOy AJisi aBTOpa, KOTOPBIM HE MOTYYUT TOJKHOTO BO3HATPAXKICHUS
3a CBOM TBOPUYECKHUE YCUIIUSI.

B umenmom, 3ammTa mpaB HWHTEJUIEKTYalbHOH COOCTBEHHOCTH SIBIISICTCS
HE0OX0MIUMOH 7151 00eCTICUeHHsI CIIPABENIMBOCTH U CTUMYJIMPOBAHUS MHHOBAITHI.
DTO MOMOraeT CO3/1aTelsIM MOJIy4aTh CIPABEJIMBOE BO3ZHATPAKIECHUE 32 CBOU TPy
Y TIPOJIOJKATh pa3BUBATh HOBBIE UAEU U TEXHOJOTHUH, YTO B UTOrE OJIArONMPUSTHO
CKa3bIBAETCs HA OOIIECTBE B LIEJIOM.

BomnpocaMm, cBsi3aHHBIM C MHTEJUIEKTYalIbHOM COOCTBEHHOCTBIO, MOCBAILIEHO
HE Tak MHOro padoT, OJHAKO psii OTEUYECTBEHHBIX aBTOPOB MPOJOKAET

HCCICAOBATh IIOHATHA W KOHLCIIOHWMHM AAaHHOI'O BHOA COOCTBEHHOCTH. Cpem/I HHUX



MOXHO BBIIEIUTH cienyromux: bymyesa A. U., Bacunse B. B., M3otos H. H.,

Mo3zomuH B. I1., CBupunosa E. A. u npyrue.

Lenb paboThI — HCCIE0BATh HHTEIJIEKTYAIbHYI0 COOCTBEHHOCTh KaK OOBEKT

HpaBOBOﬁ 3alIUTHI IT0O HOPMaM I'paKJaHCKOI'oO 3aKOHOAaTCJIbCTBA.

OOBeKT uccaeaoBaHUsl — OOIIECTBEHHbIE OTHOILECHMS, BO3HMKAIOLIUE TMpU

3alIUTC 00BEKTOB I/IHTCJIJIeKTyaJIBHOP'I CcOOCTBEHHOCTH BCJICACTBHUC HAPYLICHUSA

pas.

HpeI[MeT HUCCJIICAOBAHNUA — IMPABOBBIC HOPMBI O 3alIUTC I/IHTeHHeKTyaHBHOﬁ

COOCTBEHHOCTH.

I[aHHaH OeJIb ONMPEACIACT ITOCTAHOBKY CICAYIOIINUX 3aa4:

paccMOTpeTh IPABOBYIO MPUPOTY HHTEIICKTYaIbHOW COOCTBEHHOCTH KaK
00BEKTa MPaBOBOI OXPAHBI U 3aIUTHI,

UCCIIC/IOBAaTh IPABOBOE pETYJIUPOBAHKME OXpaHbl M 3allUTHI IIpaBa
MUHTCIICKTYaIbHOW COOCTBEHHOCTH 10 POCCHICKOMY 3aKOHOIATEIbCTBY;

U3YYHUTH 3apYOEKHBIN OMBIT 3aIIUTH MHTEJUIEKTYaTbHOW COOCTBEHHOCTH;
paccMOTpETh pErucTpalyio MpaB KakK CHoco0 3aluThl  IpaBa
UHTEJJIEKTYaIbHOW COOCTBEHHOCTH;

UCCJIeI0BAaTh BO3MOXKHOCTH CY/I€OHOM 3alIUThI ITPaBa MHTEIUIEKTYaTIbHON
COOCTBEHHOCTH,

0003HAYUTH TTPOOJIEMBI 3aIHUTHI TPAB HHTEIUICKTYaTbHON COOCTBEHHOCTH
B PO;

BHECTH TIPEIJIOKEHHUS IO COBEPIICHCTBOBAHHWIO 3aKOHOIATEIIHCTBA B

chepe  OXpaHBI HHTEIUICKTYaJIbHONH COOCTBEHHOCTH B POD.

Merononorusi. Ilpu Hanmucanum pabOThI HCIOIB30BATUCH CIEAYIONINE

MCTOJbI

HAy4YHOTO IIO3HAHHS: METOJI aHanu3a W O000OIIEHHUS, JIOTHYCCKUH,

HCTOPUYECKUM, (OPMATIBHO-IOPUIUUYECKUM METO bl NCCIICOBAHMUS.

CrtpykTypa. PaboTta cocTout m3 BBeIEHHUsS, TpEX TJIaB U ceMu maparpados,

3aKJIIOYCHHUA U CIITMCKa HCHOHLSyeMOﬁ JUTCPATYPbl U UCITIOJIB3YCMbIX HCTOYHHUKOB.



I'maBa 1 Teoperuko-npaBoBbie acneKTbl OXPAaHbI M 3aIUUTHI NPaBa

HHTE/VIEKTYaJIbHON COOCTBEHHOCTH B POCCUICKOM I'PAXKIAHCKOM IpaBe

1.1 IIpaBoBasi NPUPOAA HHTE/VIEKTYAJbHON COOCTBEHHOCTH KaK 00beKTa

NMPAaBOBOM OXPAHbI U 3aIUUTHI

Bormnpock! unTemekTyaapHOM COOCTBEHHOCTH U MPaB Ha TPYIbl YMCTBEHHOM
NEATeNTbHOCTH SIBIIIIOTCS Ba)XXHBIMU W aKTyaJbHBIMH B HacTofilee BpeMms. B
HACTOsIIIIee BpeMs B OOJIBIIMHCTBE CTPaH MHUpPa CYIIECTBYIOT 3aKOHOAATEIbHBIC
aKThl, KOTOpBIC€ PETYJIUPYIOT TIpaBa aBTOPOB HA UX HWHTEIUIEKTYaJbHYIO
COOCTBEHHOCT.

OnuH n3 HanboJ1ee N3BECTHBIX MEXTYHAPOIHBIX IOKYMEHTOB B ATOM 00J1aCTH
- 3T0 BecemupHasi KOHBeHIIUsI 00 aBTOPCKOM TIpaBe, KoTopast Oblia npuHsaTa B 1952
rojly ¥ MocJIeyIolue u3MeHeHus K Heil. OHa ompenenser mpaBa aBTOPOB Ha HX
TBOpUYECKHE pabOThl M YCTAHOBJIECHHBIE CPOKHU JEHCTBUS ITUX IMPaB.

Kpome Toro, cymecTByrOT HallMOHAJIbHBIE 3aKOHBI 00 WMHTEIEKTYalbHOMN
COOCTBEHHOCTH, KOTOPBIE PETYIHPYIOT MpaBa aBTOPOB HAa UX TPYAbl YMCTBEHHOMN
nestenbHocTd. Hampumep, B CIIIA sTo 3akoH 00 aBTOpcKOM mpase 1976 rona, B
Poccun - denepanbubiii 3akoH "OO aBTOPCKOM MpaBe U CMEXKHBIX MpaBax' oT 9
nrois 1993 rona.

WNuTennexkryanbHas COOCTBEHHOCTh SIBIISIETCA BaXKHBIM  aCIIEKTOM B
COBPEMEHHOM MUpE, IJl€ pa3BUTUE HAYKU U TEXHOJOTHUA MPOUCXOIUT HACTOJIBKO
OBICTPHIMH TEMIIAMH, YTO 3aIMTa TPaB HA HMHTEJUIEKTYaJIbHYI0O COOCTBEHHOCTH
CTAHOBUTCSI OCOOEHHO aKTyaJIbHOM.

WNuTennexkryanbHas COOCTBEHHOCTh MOXKET BKJIIOYATh B CEOS pa3jMdHbIC
OOBEKTHI, TaKME KaK W300PETECHHsI, TMPOMBIILICHHBIE 00pasIbl, TOBAPHBIE 3HAKH,
aBTOPCKHE MpaBa Ha MPOU3BEACHUS JTUTEPATYPbl, UCKYCCTBA U HAYYHBIE OTKPBITHSL.
Omna mpecTaBiseT co00i HEUTO, YTO CO3AaHO YEJIOBEUECKMM YMOM M MOKET OBITH

3aIUIIICHO 3aKOHOM.



«MHTennexTyanbHasi COOCTBEHHOCTb OTJIMYAETCS TEM, YTO UMEET OTHOILICHHE
K UCKJIIOUUTEIBHOMY IPaBy, KOTOPBIM U HaJEJIeH IpaBoobianarens. JlanHoe mpaBo
XapaKTepu3yeTrcs TEM, YTO B OTHOLIEHHMM NPaBOOOJIaaTeNs] HUKTO HE MOXKET
OCYLIECTBIISITh AESHUS, KOTOPbIE MOT'YT KaKMUM-JIMOO 00pa3oM OrpaHUYUTh MPaBO
ero cooctBeHHOCTH. KpoMe 3TOro, OTIMYUTENIbHON YePTOH SBIISIETCS TO, UYTO OOBEKT
rnpasa MHTEJUIEKTYaJIbHON COOCTBEHHOCTHU AMEET VHIUBUYaJIbHBIN,
OpUTMHAJIbHBIA XapaKTep M OTHOCHUTCS TOJBKO K OJIHOMY, OIPEAEIEHHOMY
cyOBeKTy, KOTOphIi ero cosnan. M3 »srtoro cnenyer, uro 0e3 cornacus
npaBooOiiaaTens, TPEeTbH JUIa HE UMEIOT IPABO MCIOJb30BaTh PE3yJbTaThl €ro
NEeSATENbHOCTH, KOTOpbIE SIBISIIOTCA ~ OOBEKTaMHU €ro  HMHTEJUIEKTyaJlbHOU
cobcTBeHHOCTH [2, . 71].

CuuTaercsi, YTO HMHTEIUIEKTyaJlbHas COOCTBEHHOCTH SIBISIETCSI OJHOW W3
JIBMKYIIUX CHJI Pa3BUTHUA COBPEMEHHOTO TocynapctBa. Taxxke, Onaromaps
MHTEJJIEKTYaIbHOM COOCTBEHHOCTH pa3BHUBaeTcs chepa skoHOMUKU cTpanbl. HoBbie
MH(POPMAIIMOHHBIE TEXHOJIOTMH 3a4acTylO BIEKYT 3a OO0 HOBILIECTBA B 00JACTH
[PAaBOBOIO  PEryJMpOBaHUs  TOCYNApCTBa, Jenasi  MHTEJUIEKTyaJIbHYIO
COOCTBEHHOCTh BOCTPEOOBAHHON U aKTyaJlbHON TEMON COBPEMEHHOCTH.

[loHATHE UWHTENIEKTYyaJbHOW COOCTBEHHOCTH OXBAaThIBAET Ppa3JIMYHbIC
PE3YJIbTATHl NHTEJUIEKTYAJIBHOM JEATEbHOCTH YEJI0BEKA, TAKUE KAK JIMTEPATyPHBIE,
MY3bIKaJIbHBIE, XYJ0KECTBEHHbIE IPOM3BEACHUS, N300PETEHNUS, MI0JIE3HbIE MOJIEIH,
IPOMBILIUIEHHBIE 00pa3libl, TOBAPHbIE 3HAKU, HAUMEHOBAHUS MECT MPOUCXOKICHHUS
TOBapoOB U T.A. Bce 3T 00bEKTHI UMEIOT HEMATepUANIbHBIN XapakTep, HO MPH 3TOM
OHHU MOTYT OBITh OXPAaHIEMBIMU 3aKOHOM.

WuTennexTyanbHas  COOCTBEHHOCTh  SBISETCA  BaXHBIM  (PaKTOPOM
HKOHOMUYECKOTO Ppa3BUTHA, IOCKOJIBKY OHa CHOCOOCTBYET CTHUMYJIHUPOBAHUIO
WHHOBAIlUM U TBOPYECKOM JEATEIBHOCTH, 4 TAKXKE 3alMIIAET IpaBa aBTOPOB U
npaBooOnanareneif. OXxpaHa MHTEIUIEKTYaJIbHOH COOCTBEHHOCTH TO3BOJISIET
co3JaBaTh OJaronpusITHBIE YCIOBUS IS Pa3BUTHS OM3HECA U TEXHOJOTMYECKOIO
mporpecca, a TakkKe CHOCOOCTBYET YKPEIUIEHHI0O HUMHUIXKAa KOMITaHUH,

MMPOU3BOAAIINX OPUTMHAJIBHBIC IIPOAYKTEI.
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B coorBercTBHM ¢ 3aKOHOAATENBCTBOM O 3alIUTE ABTOPCKUX IIPaB,
paBoO0JIaaTeIeM MOXET ObITh KaK aBTOP MPOM3BEACHHUS, TaK U JPYroe JUIIO,
KOTOPOE TOJYYHIIO TIPAaBO Ha MCIOJIb30BAHUE MMPOU3BEACHUS OT aBTOPA HIIM CTAJIO
npaBooOsiafiaTesieM B pe3yJbTaTe CO3JaHUS MPOM3BEACHUS B paMKaX CBOHMX
TPYIAOBBIX 00S3aHHOCTEM.

Hanpumep, ecnu aBTop 3aKIHOYHI JIOTOBOP C M3JATEIBLCTBOM HA W3JaHHE
CBOCH KHUTH, TO M3JATEIBCTBO CTAHOBUTCS MPaBOOOJIAJAaTE]IeM KHUTH M HMEET
MpaBO Ha €€ PACIHPOCTPAHCHUE U HCIOJIb30BAaHHE. A €CIIM MPOM3BEACHUE OBLIO
CO3IaHO B paMKaxX TPYIOBBIX OOS3aHHOCTEH, TO TPaBO Ha IMPOU3BEICHUEC
HPUHAJICKUT PabOTOIATENIO.

[MpaBooOyiafaTesnb WMEET OKCKIIO3UBHOEC TMPaBO HA  HCIOJb30BaHHE
MPOM3BEICHUS U MOXKET 3ampelaTh WIA pa3peliaTh €ro MCIOJb30BAHHUE JPYTHM
ounam. [lpm  sToM, mnpaBooONagaTesb MOXKET TepeaaTh CBOM IIpaBa Ha
UCIIOJIb30BAaHUE TPOM3BEACHUS JPYTMM JIMIIAM, HANpuUMep, dYepe3 JOroBOp
JVIICH3WH.

Cnenyer Takxe oOpaTHTh BHUMaHHE Ha TO, YTO aBTOPOM pe3ybTaTa
MHTEIJUICKTYaTbHON JEATEIIEHOCTH MOXET OBITh JIMIIb (PU3HUYECKOE JIUIO, TPYIOM
KOTOPOTO CO37[aH KaKOH-TH00 00BEKT WHTEIIEKTYyalbHOW COOCTBEHHOCTH (JIMYHO
UJIU B COABTOPCTBE).

«B mmpoxoM cMbICIEe WHTEIUICKTyaldbHash COOCTBEHHOCTh — OTHOIICHUS,
BO3HHUKAIOIIUE MEXTY JIFOJBMH TI0 ITOBOY TPOAYKTa HHTESIUICKTYadIbHOTO TPYyIa, U
3alIuTa CO3JJaHHON WH(POPMAITUHU B TyXOBHOT'O MHpPa YEIOBEKA.

B y3K0M cMEBICIIe — HHTEIUICKTyallbHAsl COOCTBEHHOCTh — TPaXKIaHCKOE IPaBO
Ha TPOAYKT HMHTEIUICKTYaJIbHOW COOCTBEHHOCTM M CBOOOIHYIO OOINECTBEHHYIO
JCSATEILHOCTD YenoBekay [36].

Jlpyrue IOPHCTBI W  YYCHBIE CUMTAIOT, UYTO «UHTCIJICKTyaJbHas
COOCTBEHHOCTH IMPEJCTABIISIET COOOW cOOMpaTEIbHOE MOHATUE, UCTIONB3YEMOE IS

onpeiesIeHUs] TIPaB:



— Ha pe3ynbTaThl HWHTEUICKTYaJbHOU (TBOPYECKOHN) NEATCILHOCTH B
00JIaCTH HAayKW M TEXHHWKH, UCKYCCTBA, JIATEPATYPhl, a TAKKE B IPYTUX
00J1aCTAX TaHHOM JIEATCIHFHOCTH,

— CpeACTBa MHAMBHUIYAIU3AIMN CyOBEKTOB I'PAKIAHCKOTO 000pOTa yCIyT U
TOBapOB;

— 3alIUTy OT HEJOOPOCOBECTHON KOHKYpEHITUN [8].

[ToHsITHE MHTEIUICKTYyaJIbHOH COOCTBEHHOCTH MOXET BBI3BIBATH HEKOTOPHIE
TPYJHOCTH B TIOHUMaHHH, TaK KaK OHO codeTaeT B ceOe JBE pa3HbIC KaTCTOPHH -
UHTCIUICKTYaIbHYI0O W MarepuanbHyro. OpHaKo, B COBPEMEHHOM OOIIECTBE
UHTEIJICKTyalbHasi COOCTBEHHOCTh SIBIIICTCS OYCHBb BAXKHBIM IOHSATHEM, KOTOPOE
OXBaThIBACT pa3JIMYHBIC BHJBI TIPaB Ha PE3yJbTaThl HHTCILICKTYaIbHOM
JESATEIIBHOCTH, TAKWE KaK aBTOPCKHUE TIpaBa, MaTCHTHI, TOBAPHBIC 3HAKH | JIP.

KOpunnyeckoe TOJIKOBaHHE WHTEJUICKTYaIbHOM COOCTBEHHOCTH
JCHCTBUTEIIPHO UT'PACT BAXKHYIO POJIb, TOCKOJIBKY 3aKOHBI U TIPABHUIIA, CBSI3aHHBIC C
UHTEIJICKTYalbHOM  COOCTBEHHOCTBIO,  PEryJIUPYIOT  OTHOLIECHUS  MEXAY
co3JaTeNIIMH U TOJIb30BATENIIMU MHTEIJIEKTYaIbHBIX MPOIYKTOB. B TO e Bpems,
NOHMMAaHHE WHTEIJIEKTYaIbHOW COOCTBEHHOCTH MOXET OBITh PACIIUPEHO H
BKJIIOUATh B c€0s HE TOJBKO IOPUIUYECKUI, HO U SKOHOMUYECKUM, COIIMATIbHBIN U
KYJIbTYPHBIN ACIIEKTHI.

B wutore, ompeneneHre MHTEIIEKTYalbHOM COOCTBEHHOCTH MOMKET OBITh
pPa3TUYHBIM B 3aBHCHUMOCTH OT KOHTEKCTa, HO B ILIEJIOM, 3TO MOHSTHUE OTHOCHUTCS K
mpaBaM Ha Pe3yNbTAaThl HHTEIUICKTYAIBHOU JESTEIBHOCTH, KOTOPHIE MOTYT OBITH
IOPUINYECKH 3aITUIICHBI U UCTIOJIb30BaHbI B KOMMEPUYECKUX TEISIX.

B OCHOBHOM WHTEIIEKTYaJbHYI0 COOCTBEHHOCTh TPAKTYIOT KaK HEKHUH
MPaBOBOM MHCTUTYT, CO3IAIONINI UCIIOIH30BAHUE U OXpaHy HEMaTepHUAIbHBIX OJIar.

Kax oTmedaroT aBTOpHI, «pacCMOTPEHHE WHTEILIEKTYaIbHOW COOCTBEHHOCTH
KaK OOIIECTBEHHOTO WHCTUTYTA, Pa3BHBAIOIIETOCS MO MEpEe Pa3BUTHs OOIIECTBA,
MO3BOJISIET OOBSCHUTH CYIIECTBOBAHHWE PAa3HBIX MOAXOJOB K €€ TMOHHMAHHIO U
HaJIM4Ue Pa3HOW OOIIECTBEHHON MPAaKTUKH B 3aBHCHMOCTH OT HCTOPHUYECKOTO

cocrostHus oomecTBay [39].



«IloHATHE «MHTEJUIEKTyallbHasi COOCTBEHHOCTh)» UCIOJIb3YETCSI B IMPABOBOM
JOKTpUHE OONBIIMHCTBA PAa3BUTHIX JIEMOKPAaTUYECKUX TOCYJAapCTBaX U B
MEXIYHapOIHO-TIPABOBBIX JOrOBOpax. BrepBble NaHHBIA TEPMHH MOABWICA B
CrokronpMckoil KoHBeHUMH 1967 r., yupexaeHHas BcemupHON opraHuszanueu
MHTEJUIEKTYaJIbHON cOOCTBEHHOCTH. B 3TOM 1oKyMeHTe ObLT PEA0CTaBIEH CIIMCOK
paB, CO3JAIOUIMX MHTEJUIEKTyaJIbHYI0 COOCTBEHHOCTh. B uX uyucne OblIn
CJICYIOIIUE TIpaBa, KOTOpPbIe OTHOCKIHCHY [18]:

— K XYJIO’KECTBEHHBIM, JINTEPATYPHBIM U HAYYHBIM MPOU3BEICHUSIM;

— M300pETeHHSIM BO BCEX 00JIACTIX YEJIIOBEUECKOU NeATEIbHOCTH;

— MPOMBILUIEHHBIM 00pa3iiam;

— 3alIMTe MPOTUB HETOOPOCOBECTHON KOHKYPEHIIHH;

— HAyYHBIM OTKPBITHSIM;

— 3HakKaM oOCITy>KMBaHUs, TOBAPHBIM 3HaKaM, (UPMEHHBIM HAMMEHOBAHUSIM

¥ KOMMEPUYECKUM 0003HAYCHUSIM;

— HCHOJIHUTEIIbCKOMN JeATEIIbHOCTH apTHUCTOB, paguonepenayu,
3BYKO3aIUCH U TEIEBU3MOHHBIM NIepeaavyam;

— BCe Jpyrue npaBa, OTHOCSUIUECS K MHTEIIEKTyalbHOU COOCTBEHHOCTH B
HAy4YHOM, JIMTEPATYPHOU M XYHOKECTBEHHOW H MPOU3BOJCTBEHHOMN
00JacTsX.

KoHBeHIIMsSI 0 3alIUTe WHTEJUIEKTYallbHONW COOCTBEHHOCTH, KOTOpas Obuia
npunaTta B Ilapmwxke B 1883 romy M B HacTosilliee BpeMmsi SIBIACTCS OJHUM U3
OCHOBHBIX  MEXKIYHAapOJHBIX JIOTOBOPOB B  OOJACTH  HWHTEIUICKTYaJTbHOMU
COOCTBEHHOCTH, ONpEENAeT IMOHATHE HHTEJUIEKTYalbHOM COOCTBEHHOCTH Kak
oO1iee Ha3BaHUE JJIA PE3yIbTATOB HHTEIUICKTYAIBHON JEATEILHOCTH B PA3IMUHBIX
oOnacTsaX, TakuX KaKk HayKa, JIdTepaTypa, HCKYyCCTBO, H300pETECHHS,
IIPOMBIIUIEHHbIE 00pa3lbl, TOBAapHbIE 3HAKUM W jpyrue. [Ipm 3TOM mnepedeHb
O0OBEKTOB MHTEJIEKTYaJIbHONH COOCTBEHHOCTH HE SIBJISETCS HCUEPHBIBAIOLUIUM U
MOET OBITh JIONOJIHEH B COOTBETCTBUU C PA3BUTHEM TEXHOJIOIMI M MOSIBICHHEM

HOBBIX BUJIOB PE3yJIbTAaTOB I/IHTeJIJIeKTyaJIBHOﬁ ACATCIIBHOCTH.
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MoXHO cKa3aTh, 4YTO COJAEp)KaHUE TEPMUHA  «UHTEIJIEKTyalbHas
COOCTBEHHOCTH» COCTaBUJIM aBTOPCKOE M MATEHTHOE NPaBO, IPABO HA TOBApHBIE
3HAKW, 3HAKU OOCIYy)XMBaHUS, MPOMBIIUIEHHbIE 00pa3ipl, (UPMEHHBIE
HAaMMEHOBAHUE U «HOY-XaY».

«B poccuiickoM mnpaBe BO3HUKAIOT MHOMECTBO JIUCKYCCHH KacaTeabHO
TEPMHUHA «MHTEIEKTYyalbHasl COOCTBEHHOCTb), KOTOPHIE CBOASTCS K CIEAYIOUIUM
BOIIPOCAaM: OTBEYAET JIM JAHHOE OMNPEJEICHHE MEKIyHAPOJHBIM COTJIAIICHUM,
OJIHOM M3 ydacTHHUIl KOTOpBIX siBisieTcst Poccuiickas ®denepatusi, TpUMEHUMO JIH
OHO K MPABOBOMY PEXUMY OOBEKTOB, B OTHOIIEHUH KOTOPBIX MHTEJUICKTYyaJlbHAS
COOCTBEHHOCTh NMPUMEHSETCS U €€ MECTO B TEPMUHOJIOTHH T'PaXAAHCKOTO MpaBa
APYTUX OTpaciei, KOTOPbIE MOTYT UCIOJIB30BaTh ero» [33].

Cratea 1225, 3akperieHHas B ['paxkpgaHckoM konaekce P®D, ompexpensier
UHTEIJICKTYalbHYI0  COOCTBEHHOCTh KaK  pPE3yJdbTaThbl  HHTEIIEKTYyaJlbHOM
JESTENBHOCTU U MPUPABHEHHBIE K HUM CPEJCTBA MHANBUAYaTU3aluu. T.€. MOoHsATHE
UHTEIJIEKTYalbHOM  COOCTBEHHOCTHM  BKJIIOYAET  OXpaHseMble  CpPEJICTBa
WHIVBU1YaJIU3ALMU U PE3YIIbTAThl HHTEIUIEKTYAIbHOMN A€ TEIbHOCTH.

Cornacno 1. 4 cT. 129 I'K P® pe3ynbTaThl MHTEIIEKTYaIbHOU €SI TEILHOCTH
U [IPUPaBHEHHBIE K HUM CPEACTBA UHINBUAYAJIN3alUNA HE MOTYT OTUYKIAThCS WU
WHBIMH CIIOCOOAMHM TIEPEXOJIUTh OT OJHOTO JuIia K Apyromy. OmgHako mpaBa Ha
TaKU€ PE3yIbTaThl U CPEACTBA, a TAK)KE HAa MaTepUaJbHbIE HOCUTEIHU, B KOTOPBIX
BBIPAXKEHBI COOTBETCTBYIOLINE PE3YIbTATHI WM CPEJICTBA, MOTYT OTUYKAAThCS WU
WHBIMH CIIOCO0aMH TIEPEXOAUTH OT OJHOTO JIUIIA K IPYTOMY B CIIydasiX M B MOPSIIIKE,
YCTaHOBJIEHHOM 3aKOHOJATEILCTBOM.

WNuTennexktyanbHas COOCTBEHHOCTh - 93TO IIUPOKHM TEPMHH, KOTOPBIH
OXBaTBhIBAET pAa3IUYHbIE BHABl TMpPaB Ha pPe3yJIbTaThl HHTEIUIEKTYaJIbHOM
NEeATEeNIbHOCTH, TAKUE KaK aBTOPCKUE IpaBa, MAaTEHTHBIC MpaBa, MpaBa Ha TOBAPHbIE
3HaKWd, MNPOMBINUIEHHbIE 00pa3upl U apyrue. OH MpeaHa3HauyeH MAJisl 3allUThl
MHTEJUIEKTYaJbHbIX TBOPEHU U UHHOBAIM, CO3[JaHHBIX JIIOJIbMU, U 00€CTICUCHHS

IIpaB UuXx COBI[aTeHCﬁ Ha SKOHOMHWYCCKHUC BbII'OABI OT NCIIOJb30BaAHUA OTUX TBOpeHHﬁ.
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OTO0 BaXHO AJI1 CTUMYJIMPOBAHMS WHHOBALMN MU Pa3BUTHS HAYKW U TEXHUKH, a
TaK)K€ 3allUThI IPaB NOTPeOUTENEH Ha KAUECTBEHHBIE TOBAPHI U YCIYTH.

«Bmecte ¢ TeM HeEoOXOAMMO OTMETHUTh, YTO HHTEIUJIEKTyalbHas
COOCTBEHHOCTh OCHOBBIBA€TCSI Ha 3HAHUSAX, KOTOpbIe B CBOIO O4Yepelb
MPEACTaBISAIOT coOOM  cucTeMy  OOBEKTOB  TBOPUECKOM  JIESTEIBHOCTH,
3a(UKCUPOBaHHBIE B CO3HAHUU U MBILUIEHUH. /[0 TOro, Kak OHU OyAyT 3aKpeIICHbI
Ha ONpEICICHHOM HOCHUTEJIE, TAKOE 3HAHUE HEOTJEIIMMO OT YeJIoBeKa» [7].

[lomumMo 3TOro, HaKOIJIEHHblE 3HAaHUS B OTHOIIEHUH OOBEKTOB
UHTEJJIEKTYalbHOM COOCTBEHHOCTH MO3BOJIAET CHAENaTh BBIBOJ O TOM, YTO HX
nepeyeHb MOCTOSHHO M3MEHSETCS: OT/ACNbHbIE Pe3yJbTaThl JAHHOW JEeATEIbHOCTD
TEPSIIOT CBOIO aKTYyaJIbHOCTb, a JIPyTM€ — BOCHOJHSIOT €ro, BBIHYXKIAs TaKuM
00pa3oM, yYEHBIX-TIPAaBOBEOB U IOPUCTOB MOJEPHU3UPOBATH 3aKOHOAATEIHCTRO.

OOBEKTHI MHTEJUIEKTYaIbHON COOCTBEHHOCTH MOTYT OBITh
KJacCU(UIUPOBAHBl B 3aBUCUMOCTH OT HUX TPaKJAaHCKO-TPaBOBOM oOxpaHbl. B
Poccun  3akoHOAATENBCTBO  ONpENENSeT  CICAYIOIIME  BHABI  OOBEKTOB
MHTEJUIEKTYalIbHONH COOCTBEHHOCTH:

— Hn300peTeHus], Ha KOTOPbIE MOJyYatoT NaTEHTHI;

— IPOMBINUIEHHbIE 00pa3slbl, KOTOPbIE OXPaHSIOTCS MaTeHTaMH Ha

HOJIE3HYIO MO/IEIb;

— TOBAapHblE 3HAKH, 3HAKW OOCIYXHMBaHUS UM HAUMEHOBaHUS MECT
IOPOUCXOXKJIEHUSI  TOBapOB, KOTOpPHIE  SIBIAIOTCA  UHCTPYMEHTAMHU
UHAUBUyaTu3aluu GUPMbI, TPOAYKLIUU UIH YCIIYT;

— IPOMW3BEIECHUS HAyKH, JHMTEpaTypbl W HCKycCTBa, Ha KOTOpbIE
pacupoCcTpaHseTCsl aBTOPCKOE MPaBo;

— TONOJIOTMM HMHTETPAIBHBIX MHKPOCXEM, Ha KOTOPBIE PACIPOCTPAHSIETCS
IpaBOBasi OXpaHa;

— HOY-Xay, Ha KOTOpPbIE PACIPOCTPAHSETCS MPABO O CEKPETE MPOU3BOCTBA;

— CEJIEKLIMOHHBIE JOCTHKEHUs, Ha KOTOPBIE paclpOoCTpaHSAETCs MpPaBO Ha

HCMATCPHUAJIbHEBIC OOBEKTHI.
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OTU 00BEKThl UHTEUIEKTYaTbHON COOCTBEHHOCTH OXPAHAIOTCSA PA3IUYHBIMU
criocobamu, BKJIIOYasi MAaTEHTHYIO, aBTOPCKYIO, TOBAapHbIM 3HAKOBYIO U JPYTHE
dbopmbl oxpanbl. Kaxaepiii Bua 00beKTa MMEET CBOM OCOOEHHOCTU U TpedyeT
COOJIIOICHUST OITPEICIICHHBIX MTPABUIT OXPAHbI U UCTIOJIB30BAHUS.

[IpaBo WHTENIEKTyallbHOW COOCTBEHHOCTH - 3TO CHCTEMa IIpaB, KOTOpas
MO3BOJISIET BJIAJEbLAM 3alUIIATh CBOU MHTEIJIEKTyIbHBIE TBOPEHUS U MOTy4aTh
IOXOJ OT UX ucnoiib3oBanusd. B Poccuiickon ®denepanuu CymecTByOT pa3jndHbIe
BUJIbI OOBEKTOB HHTEIJIEKTYaJlbHOW COOCTBEHHOCTH, KOTOpPbIE MOTYT OBIThH
3alIMIINCHBl 3aKOHOM. OJTO BKJIIOYaeT B ce0sl cpelcTBa WHAMBUIyTH3AINU
WHTEJJIEKTYaIbHOU AEATEIIbHOCTH, TAKUE KaK TOBAPHBIC 3HAKH, a TAKXKE PE3YIIbTAThI
TBOPUYECKOHN JIESITEIbHOCTH, TAKME KaK XYJI0’)KECTBEHHBIE COUYMHEHUSI U OTKPBITHUA,
KOTOpbIE MOTYT OBITh 3allIUIICHbl ABTOPCKUM, MATEHTHBIM WA CMEXKHBIMH
IpaBaMHu.

Kpome toro, B Poccuu cyiiecTByeT TakKe MpaBoBasg OXpaHa sl JPYyTUX
O0OBEKTOB HMHTEJUIEKTYaJbHOM COOCTBEHHOCTH, TaKMX KaK IPOMBIIIJICHHBIE
o0Opaslibl, TONOJOTUHA MHTETPATbHBIX MUKpPOCXeM, MporpaMmbl aiiss IBM u 6a3sl
naHHBIX. Bce 3TH 00BEKThl MOTYT OBITH 3alMIIEHBI 3aKOHOAATENHCTBOM P u
SBJISIIOTCS] BAYKHBIMHU JJIs1 SKOHOMHUYECKOTO Pa3BUTHSI CTPAHBbI, TOCKOJIBKY OHU MOTYT
CTaTh 00BEKTOM KOMMEPUYECKOH JESITEIIbHOCTH U MPUHOCUTH JOXO]T UX BIIAJENbIIaM

[ToHsiTHE MHTENNEKTYaTbHOM COOCTBEHHOCTH MOSBHIOCH €II€ B APEBHOCTH,
KOTJIa TPEKU ¥ PUMIITHE TIPUJIaBalid OOJIBIIIOE 3HAUYEHUE OXpaHE aBTOPCKUX IPaB U
3amuTe n300pereHuii. OgHAKO, B SKOHOMHYECKOM CMBICJIE 3TO MOHSATHE HAYaJO
UCIIONB30BaThC TOJBKO B KoHIEe 18 Beka, korma B EBpone Hauancs
WHyCTPUATBHBINA MEPEBOPOT M BO3HUKIIA HEOOXOIUMOCTD 3aIIUIIATh PE3YTbTATHI
VMHTEIJUICKTYaJIbHOI' 0 TpyAa.

[lepBBie 3aKOHBI, pETYIUPYIONINE NHTEIIICKTYATbHYI0 COOCTBEHHOCTD, OBLITH
npuHATH B BenukoOputanuu B Havane 19 Beka. B 1883 roay Owbuta moamucana
[Tapuikckasi KOHBEHIIMS O 3alIUTE IPOMBIIIJIEHHON COOCTBEHHOCTH, KOTOpasi cTajna
MIEPBBIM MEXAYHAPOIHBIM JIOTOBOPOM, MOCBAIICHHBIM 3aIIUTE HHTEIUIEKTYAIbHON

COOCTBEHHOCTH.
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PasBuTie POMBILIIEHHOCTH MW HAPOAHOIO  XO3fAWCTBA IIPUBEIO K
HEOOXOIMMOCTH 3aIlUThl MpPaB Ha MHTEIUIEKTYaJIbHYI0 COOCTBEHHOCTb. S Takxke
ITIOHUMAI0, YTO MEKIYHApPOIHbIE NOTOBOPHI, NpuHATHIE B [lapmxke B 1883 rony u B
bepue B 1886 roay, crainy MCTOYHUKOM 3alIUTHI 3TUX MPaB B Pa3aIudHbIX cepax.

MexayHapoaHblE  COTJAlI€HWs [0  3allUTe€  WHTEJUIEKTyaJlbHOMN
COOCTBEHHOCTH SIBJIIIOTCS Ba)KHBIM HMHCTPYMEHTOM B COBPEMEHHOM MHpE, T
MHHOBAIIMY U TEXHOJIOTUY UTPAIOT BAXKHYIO POJIb B 9KOHOMUYECKOM pa3BuTun. OHn
NOMOraloT 3alllUTUTh MpaBa aBTOPOB U H300peTaTeseld, a Takke 00ecleynBaoT
CIIPaBEIJIMBOE MCIIOJIb30BAHNE X TBOPUECKUX PE3YIIBTATOB.

Co3ganue 10roBopa 0 MEXAYHApOJHOW peructpainuu 3HakoB B 1891 roay
OBLJIO TMEpBHIM IIaroM B 3alIUTE HHTEIJIEKTYalbHOW COOCTBEHHOCTH Ha
MeXayHapoJHOM ypoBHE. C TeX mop ObUTM CO3/1aHbl MHOKECTBO MEXIYHAPOIHBIX
COTJJAlICGHWA M  OpraHu3alui, Takux Kak BcemupHas  opraHuzanus
uHTeImeKkTyanbHo cooctBeHHOCTH (BOUC), KOTOphle HampaBieHbl Ha 3alllUTy
Pa3TUYHBIX 00BEKTOB MHTEIJIEKTYaIbHOW COOCTBEHHOCTH, TAKMX KaK U300pETeHUS,
IPOMBIIILIEHHBIE 00pa3Iibl, TOBAPHBIE 3HAKU, AaBTOPCKUE TIPaBa U T.]I..

«MHTennexTyanbHas COOCTBEHHOCTh COCTOMT M3 HW300peTeHHil I1r000H
YEJIOBEUYECKON JAEATEIbHOCTH, B HAyYHOM, JUTEpPaTypHOM M XyAOKECTBEHHOU
chepax. Bo Bropo#t crarbe CTOKroIbMCKOTO COTJAIICHHS MOAPOOHO YyKa3aHbI
OpuUMEphl  JTaHHOW  JIEATEIbBHOCTH, K HHUM  OTHOCUTCA:  MO3THUYECKOE,
XYyJI0’KECTBEHHOE, UCCIIEA0BATEIBCKOE TBOPUYECTBO, MY3bIKaJIbHbIE MTPOU3BEACHUS,
AKTEPCKOE HCKYCCTBO M WHBIE YEJIOBEUYECKHUE OTKPBITUS; TOBAPHBIE 3HAKUA U
dupMeHHbIE HAMMEHOBAHUS, KOTOPHIE MMEIOT OTHOIICHHWE K HMHTEJUICKTYaJbHOU
nestensHOCTY [4, ¢.13].

Bcemupnas opranuzamnus uHTeIIEKTyanbHoO cobctBeHHOCTH (BOUC)
UTPAeT BAXHYIO POJIb B 3aLIUTE U MOAJACPKKE MHTEIUIEKTyaIbHONU COOCTBEHHOCTHU
no BceMy mupy. Kak Bbl mpaBuinbHO oT™metwin, BOUC naxomutcs B XKenese,
[IIBeituapusi U sABISETCS OJHUM M3 CHEUUAIM3UPOBAHHBIX OpraHoB OpraHuzanuu

O6bequnennbix Hanuii (OOH).
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Kpome toro, CTokronsMckasi KOHBEHIIUS, YIIOMSIHYTas B BallleM COOOIICHHH,
Obuta mnonamucaHa B 1967 roay MW TOpelHAa3sHAuYeHAa JJs  PEryJIHpPOBaHMUS
WCMOJIb30BAHUS XUMHUUYECKUX BEIIECTB, KOTOPBIE MOT'YT HAHECTHU BPEJ OKPYNKAIOIIEH
cpene. CornameHnue ObLIO MOANUMCAHO MHOTUMH CTpaHaMmu, BkiItoyas COBETCKUA
Coro3s, kotopelii Obl1 ero ydyactHukoMm ¢ 1970 roma. Ceromnst Poccuiickas
denepanusi SABISIETCA YYACTHUKOM 3TOTO MEXKAYHAPOJHOIO COTJIALICHMS, Kak
npaBonpeeMHuK CoeTckoro Corosa.

B nepuon cymecrBoBanus CCCP  mnoHsATHE  MHTEIUIEKTYalbHOU
COOCTBEHHOCTH HE OBLIO 3aKpEIICHO Ha 3aKOHOJaTelIbHOM YpoBHE. OJIHAKoO,
COBpPEMEHHBIN 3akoHojaTeNnbHbld akT Poccuiickoit ®deneparuu "OO6 oOBeKTax
MHTEJUICKTYyaIbHOM coOCTBeHHOCTU" OT 23 ceHTs0ps 1992 roma, ycraHaBiIuBaeT
IIPaBOBYIO 3AIIUTY JJIsI PA3IMUYHBIX 00BEKTOB MHTEIUICKTYaJIbHOM COOCTBEHHOCTH,
TaKUX KaK M300peTeHMs], MPOMBIIIJICHHbIE 00pa3ilbl, TOBAPHBIC 3HAKH, AaBTOPCKHUE
IpaBa Ha MPOU3BECHUS HAYKH, TUTEPATYPhl U UCKYCCTBA, MporpaMmsl it OBM u
T.J.

3ammTa WHTEUIEKTyaldbHON coOcTBeHHOCTH B Poccuiickoit denepanmu
ABJIAETCS BaXXHBIM (DAKTOPOM JJIsi Pa3BUTUSL SKOHOMHUYECKON JI€ITeNbHOCTH
rocy/lapcTBa. 3alliTa HHTEJUIEKTYaJIbHOW COOCTBEHHOCTH BIMSET Ha YpPOBEHb
KOHKYPEHIIMM Ha PBIHKE U CIIOCOOCTBYET Pa3BUTHUIO TEXHOJOTUWA M MHHOBAIIMM.
Kpome Toro, 3ammra MHTEIJIEKTYaJIbHOW COOCTBEHHOCTH TaKXXE CIOCOOCTBYET
IPUBJICYECHUIO MHBECTUIIMN B SKOHOMUKY CTPaHBI.

WNuTennexkTyanbHas COOCTBEHHOCTH SIBISIETCS OOBEKTOM TPaXKIAHCKUX TPaB
U OXpaHSETCS 3aKOHOJATEILCTBOM. MHTemnekryanbHass COOCTBEHHOCTh MOMKET
BKJIFOYaTh B ce0s Takue OOBEKTHl, KaK M300peTeHus, TOBapHBIC 3HAKH,
MIPOMBIIINICHHBIE 00pa3Iibl, aBTOPCKUE TIPaBa, MAaTeHTHI, HOY-Xay U Ipyrue 00beKThI
VHTEJUICKTYaJIbHOU €S TEIbHOCTH.

WNHuTtennekTyanbHble MpaBa MOTYT HMETh KaK HMYLIECTBEHHYIO, TaK U
HEMMYIIECTBEHHYIO COCTaBIIAOMIY0. Hampumep, aBTOpckOoe NpaBO HAa KHUTY
SIBJISICTCSI UMYIIECTBEHHBIM IPABOM, KOTOPOE MO3BOJIIET aBTOPY KOHTPOJIHMPOBATH

HCIIOJIB30BAHHUC CBOCTO IIPOMU3BCACHUA U IIOJIYYaThb A0XO0A OT €TI0 paCIIpOCTPpAHCHUA.
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B 10 xe BpeMs1, aBTOpCKOE MPaBO TAKXKE MPEAOCTABISIET aBTOPY HEUMYIIIECTBEHHBIE
mpaBa, TaKMe Kak MpaBO Ha MpH3HAHHE aBTOPCTBA M MPAaBO Ha 3allUTy CBOEH
peTmyTaIuH.

KommenTapuii k 4. 4 'K P® pazpsacHseT, 4TO UHTEIUIEKTyalbHbIE ITpaBa —
«3TO OTHENBHBIA BHUJ TPAKIAHCKUX TpaB, KOTOPBIE OTIUYAIOTCA OCOOOi
HEMaTepUANbHONH  CYIIHOCTBIO  €ro  oOBekToB.  lMcmonwp3oBaTh  TEpMUH
«MHIUBUAYATBHBIC IPaBa» HE KOPPEKTHO U HE BEPHO, B TE€X CIIyYasX, rAe UAET pedb
O TIOHSITUU «IIpaBa COOCTBEHHOCTH». JTO O0YCIOBIEHO TEM, YTO JaHHBIC MOHSITHS
UMEIOT pa3Hble KaTeropuu MpaBa. EAMHCTBEHHBIM CXOJICTBOM SIBIIIETCS TOT (akT,
YTO MpaBa HA HEMAaTEePHAIbHBI OOBEKT BBHITIOIHIECT Ty K€ YKOHOMUYECKYIO POJIb,
YTO U MPaBO COOCTBEHHOCTH B OTHOIICHUHM MaTepUAIbHBIX 00BEKTOBY [5, c. 281].

OOBEKThl HMHTEJUICKTYaThHOH COOCTBEHHOCTH MOTYT HUMETh pa3IHUYHbIC
XapaKTEPUCTUKH U CTETICHb FOPUINICCKON 3alUTHI.

Hayunbie 00BEKTHI - 3TO pe3yjbTaThl HAYYHBIX HCCIICIOBAHHM, Takue Kak
Hay4YHbIE€ OTKpPBITUS M TEOPUU. TeXHHYeCKHMe OOBEKThl - 3TO PE3YJIbTAThI
TEXHUYECKOW JESITeIbHOCTH, TaKhe KaK M300peTeHusl, MPOMBILIIEHHbIE 00pa3iibl U
TOBapHble 3HaKW. ['ymMaHutapHble OOBEKTHI - 3TO pe3yJbTaThl TBOPYECKOM
NESTENbHOCTH, TaKWe KaK JIUTEpaTypHble TMPOU3BENCHUS, MY3bIKaJIbHbIC
KOMIIO3MIINH, XYI0KCCTBCHHBIC (DHUIBMBI U T.1. [26].

3amuiieHHbie OOBEKTH - 3TO OOBEKTHI, KOTOPHIE HMEIOT IOPUIUYECKYIO
3allUTy B COOTBETCTBMM C 3aKOHOJATEJIbCTBOM OO0 HWHTEIUIEKTYaJIbHOM
cobctBeHHOCTH. OOBEKTHI 06€3 IOPUANYECKON 3alUTh MOTYT OBITH UCIIOJIb30BAHBI
0e3 orpaHUYCHUH, HO MX HCIIOJIb30BAHUE MOXKET HApYIIaTh MpaBa Apyrux jui [27].

JleticTByrommee 3akoHomarenbcTBO P®, a wuMenHo "OO6 oObekTax
MHTEJUIEKTYanbHOM coOcTBeHHOCTU" oT 23.09.1992 N 3520-1, ompenensier aBe
OCHOBHbBIE KaTErOpuH OOBEKTOB MHTEJUICKTYaJIbHONH COOCTBEHHOCTH: PE3yJIbTaThI
MHTEJUICKTYaJIbHON JESTEIbHOCTH U CPEJCTBA MHINBUYaTU3aIUH.

CpenctBa HHIMBUYaIN3alliH, B CBOIO OUY€peb, BKIIOYAIOT B €051 TOBapHbIE

3HAKW, 3HAKW OOCTY)KWBaHWsS W (UPMEHHBIE HAUMEHOBAHUSA. OJTH OOBEKTHI
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MpeIHa3HAYeHbl ISl MHIMBHUIyaIU3al[Md TOBAPOB U YCIYT W 3allMIIAIOTCS MyTEM
pEerucTpanuu B yCTAHOBJIEHHOM 3aKOHOJATEIbCTBOM MOPSIKE.

CpenctBa MHAMBUAYadW3allMd HE TPeOyIOT HaJIUYUs  TBOPUYECKOM
COCTAaBIIAIOIICH, B OTJIMYME OT PE3YJbTATOB HMHTEIUIEKTYaJbHOU NEATEIbHOCTH,
KOTOpBIE BCEra TPeOYIOT TBOPUECKOTO MOIX0/T

«Ilo mpyurHE yKa3aHHOT'O BBIIIE Pa3Inyus, JaHHbIE TOHATHUS TOJBKO JIMIIb
MPUPABHUBAIOT MEXIY COOOW, a Mo cBOed CyTH OHM pasznuuHbl. llocneacTBus
MHTEJJIEKTYaIbHOTO TPY/la COIepKAT 0OBEKThI, KOTOPbIE UMEIOT CIIEAYIOIIUE BUIbI
IPABOBOTO PETYJIUPOBAHMS: UTOT'M TBOPYECKOTO TPYyHa, KOTOPHIE HAXOIATCS IOA
OXpaHOW MATEHTHOIO MpaBa, K HUM OTHOCATCS: Pa3JIMYHbIE OTKPBITHUS, MOJIE3HBIE
MOJIENIM; UTOTM TBOPYECKOTO TPYJa; YCTAHOBJICHHBIE MOJ 3alIUTOW aBTOPCKOIO
npaBa, K HUM OTHOCSITCSI: HAYYHOE TBOPYECTBO, JIMTEPATYPHbIE TBOPEHUS, IaHHbBIE
JUTSL DJIEKTPOHHOM BBIUMCIUTENBHONW MAIIMHBI U 0a3bl JAHHBIX; MOJ] 3aIUTON MpasB,
CMEXHBIMH C aBTOPCKHUMH; TOMOJOTUM HMHTETPAIbHBIX MHUKPOCXEM; CEKPETHI
MPOM3BOICTBA; CEICKIIMOHHBIC TOoCTReHUs» [6, ¢. 100].

«MHTennexTyanbHas COOCTBEHHOCTh BKJIIOUAaeT B ce0si aBTOPCKOE MPaBo,
NaTEHTHOE MPaBO, CMEKHbIE U WHBIE MpaBa MPOMBIILIEHHON coocTBeHHOCTH. [loA
aBTOPCKHM IIPaBOM ITOHMMAETCSI OCHOBA T'Pa)KJaHCKO-TIPABOBBIX OTHOLICHHUH IO
CO3JJaHHUI0, HCIIOJIb30BAHUIO M  PACHPOCTPAHECHHMIO IPOU3BEACHUN HAYKH,
JIUTEpaTypbl U HCKYCCTBA, BO3HUKAIOIIMX BCJIEACTBUE TPYIAOBON AEATEIbHOCTU
aBTopa» [1, c. 22]. DTo o3HayaeT, 4YTO HA OCHOBAHWU HOPM TPaKJAaHCKOTO MpaBa
aBTOpPbl HAJEISAIOTCS MMYLIECTBEHHBIMM W HEHMYILIECTBEHHbIMHM IIpaBaMHU B
OTHOILLIEHUU COOCTBEHHBIX NPOU3BEACHUN, ONPEAENAETCS PEXUM HCIIOIb30BAHUS
PE3YJIbTATOB UHTEJUIEKTYAJIbHOM AESTEIIBHOCTH.

«Bbleyka3aHHble 00BEKTHI MOKHO O0BEIUHUTH 0 TAKUM IpU3HAKAM, KakK:

— COCTaBJISIIOT PE3YJIBTAT TBOPUECKOU IE€ATEIBHOCTH;

— COCTaBJISIOT IPYIITY UMYIIECTBEHHBIX U HEMMYIIIECTBEHHBIX I1PaB;

— HCIOJIB3YIOTCS MPOJIOJIKUTEIBHBIN IEpUOJ BPEMEHH;

— MOTYT OBITh OCHOBOW MOTy4YeHUsT (PHHAHCOBOW BBITOIBI.
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HenictByromue nosoxkenus ['K P ycraHaBnuBarT mpaBa Ha CpeAcCTBa
VWHJVMBUAYAJIN3alUN IOPUANYECKUX JHUL, TOBAPOB, yciuyr. K HUM cieayer OTHEeCTH:
npaBo Ha (UPMEHHOE Ha3BaHWE, TOBAPHBIM 3HAK, 3HAK OOCIyXHBaHUS,
reorpaguuecKoe ykazaHue U HAaMMEHOBaHUE MECTa IIPOUCXOXKICHHS ToBapa» [18, c.
52].

ABTOpCKOE MPaBO SBISETCS OOBEKTOM HCKIIOUUTEIBHBIX IPaB, KOTOpPbHIE
BO3HMKAIOT aBTOMAaTHYECKM IIPU CO3JAaHUM IIpou3BelneHus. Perucrpanus
aBTOPCKOTO TpaBa He TpeOdyeTcs, OJJHAKO, JJI 3aIlIUThl CBOMX MPAB aBTOP MOMXKET
UCIIOJIb30BaTh Pa3IMUHbIe CIIOCOOBI, TAKHE KaK HapuMep, noMmellenue 3Haka © Ha
CBOEM IIPOM3BEICHUN WM PETUCTPALMs B CIIELIUAIBHBIX OpPraHU3alUsIX, KOTOpbIE
3aHUMAKOTCSl KOJUIEKTUBHBIM YIIPABICHHUEM IIpaBaMu aBTOpoB. OpHako, mJid
3alUTBl  JIPYTUX OOBEKTOB HWHTEIEKTYaJIbHOM COOCTBEHHOCTH, TaKUX Kak
U300peTeHus, TIOJIE3HbIE MOJENH, MPOMBIIUICHHbIE 00pa3ibl, (UPMEHHBIE
HAaUMEHOBAHUS, TOBApHbIE 3HAKW, 3HAKU OOCIYy)KMBaHUS, HEOOXOAUMO MPOUTH
IIPOLIECC PErucTpauud B COOTBETCTBHUM C 3aKOHOJATEIbCTBOM Poccuiickon
@enepaumu. Peructpanus 53THX O0OBEKTOB O0€CHEUMBAET HUX 3alIUTy OT
HE3aKOHHOT'O MWCIIOJB30BaHMs, a TaKXKe JacT IPaBO Ha HX OKCKIIO3UBHOE
UCIIOJIb30BAHUE B TEYEHUE OIIPEACICHHOIO CPOKA.

B uenom wuHTeIeKTyanbHas  COOCTBEHHOCTh  SIBJISIETCSI  aKTHBOM,
3alUIIEHHBIM TPAaBOBBIMM MeXaHu3MaMH. VHTemiekTyanbHas COOCTBEHHOCTh
XapakTepu3yeTrcs TEeM, YTO SBISIETCS HEMaTepuaJbHbIM OOBEKTOM. TepMuH
«MPOMBILIEHHAs! ~ COOCTBEHHOCTB»  HCIIOJB3YETCSI B MHTEIUIEKTYaJbHOMN
COOCTBEHHOCTH. JTO HEOThEMJIEMash YacThb HHTENJIEKTYaJbHOW COOCTBEHHOCTH.
HcTopuuecku NmpaBO HHTEJUIEKTYaJIbHOW COOCTBEHHOCTH Pa3BHBAJIOCh BO BCEM
MHUPE 10 ABYM HAIPABICHUAM:

— 0 3aKOHHOCTH aBTOPCKOIO IIPaBa;

— COOTBETCTBME 3aKOHOJATEIBCTBA O MPOMBIIIJIEHHON COOCTBEHHOCTH

[Tapu>KCKOM KOHBEHLINH.
B nanHOM ciiydae «IpOM3BOJICTBEHHAS] COOCTBEHHOCTB) SBIISIETCS YCIOBHBIM

IIOHATUECM H OIIMCBIBACTCA Kak ((HpOHSBOI[CTBGHHBIﬁ TPpYI». HpOI/ISBOI[CTBO
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BKJIIOYAET B ce0s1 MaTeHThl HA M300pETEeHMs], 3HAKU OOCIyKUBaHUS, (PUPMEHHBIE
HAaMMEHOBaHUs1, HAMMEHOBAaHHUE MECTa MPOUCXO0K/ICHUS TOBapa.

Haunmnas c¢ 70-x TrogoB mpouUIOro BeKa «HOY-Xay», T.€. CEKpEThI
[IPOU3BOJICTBA, CTaJIA [IpUHAJIEKATH COBPEMEHHOM IIPOMBIIJICHHOU
cobctBeHHOCTU. [IpombinieHHass COOCTBEHHOCTb Takke BKJIIOYaeT B cels

PE3yNIbTaThl UHHOBALIMOHHOTO MPOIECCa.

1.2 IlpaBoBoe peryjupoBaHWe OXpaHbl M 3alIMTHI NpaBa

HHTEJVIEKTYAJIbHON COOCTBEHHOCTH 10 POCCHIICKOMY 3aKOHOAATEJIbCTBY

CoBpemennoe Poccuiickoe 3aKOHOIATENLCTBO B OOJACTH  OXPaHBI
MHTEJUICKTYaIbHON COOCTBEHHOCTH 3apOAUI0OCH OTHOCUTEILHO HEAABHO, HO, TEM HE
MEHEee, UMEET TOJIHOLICHHYI0 HOPMATHBHO NMPaBoBYyI 0a3y B 3Toi oOnactu. «Ha
JAHHBIM MOMEHT  OCHOBY  MpPaBOBOrO  PEryJUpPOBaHUS  OTHOIICHUU
MHTEJJIEKTYalbHOM COOCTBEHHOCTH Ha Tepputopun P®D cOCTaBIsIOT HOPMBI
Konctutynuu - manHas HopMma oTpakeHa B 1. «0» cT. 71 Koncturynuum PO.
[IpaBOBOl  KOHTPOJIL HMHTEIUIEKTYaJIbHOM COOCTBEHHOCTH  OCYIIECTBIISETCS
UCKIIFOUUTENBHO rocyaapcTBoM. OOHAKO, MPOTHUBOIOJIOKHOE 3HAYEHUE HMEIOT
nonoxeHuss MeaepaTuBHOrO AOTOBOPa. TaM yCTaHOBIIEHO, YTO 3aKOHOAATEIIbHBIN
KOHTPOJIb COBMECTHO C TOCYAapCTBOM, TaKXE MOTYT OCYIIECTBIISITh OpPTaHbI
roCyJapCTBEHHOI'O yIpaBieHus cyobekToB Poccuiickoit @emeparun» [1, c. 31].

Ha panHBIT MOMEHT OCHOBHBIM, KOJM(UIIMPOBAHHBIM aKTOB, KOTOPBIH
coOpai B ce0e Bce IPaBOBBIE HOPMBI, PETYJIUPYIOIINE 0071aCTh HHTEIUIEKTYaIbHOM
NEeATEeNIbHOCTU U aBTOPCKOT0 paBa sABisieTcsa 4 yactpb ['paxxknanckoro koaekca PO.

3akononatenbcTBO Poccuiickoit ®Deneparuu B chepe HUHTEIUICKTYalbHON
COOCTBEHHOCTH COCTOUT M3 HECKOJIbKHX HOPMATUBHBIX MPABOBBIX aKTOB, BKJIIOUAs
gacTh dYeTBepTyr ['paxkmanckoro koaekca P®, ®denepanbhbrii 3axkoH "OO6
aBTOPCKOM IpaBe U CMEXHbIX mpaBax", denepanbubiii 3aK0H "O NPOMBINITIEHHON

COOCTBEHHOCTHU", U JIpyTHE.
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OpnHako, AeUCTBUTENBHO, YacTh yeTBepTas 'K PO 3anumaer nentpansHOe
MECTO B PEryJMpOBaHUHU BONPOCOB MHTEIIEKTYaJbHON cOOCTBEeHHOCTH B Poccum.
Ona ycTaHaBIMBAaeT MPaBOBbIE OCHOBBI 3aIIMTHl OOBEKTOB HHTEIUIEKTYaJIbHOM
COOCTBEHHOCTH, TAaKUX KaK HM300pETeHUs, MOJE3HbIE MOJENH, MPOMBIIUICHHbIE
oOpa3lpl, TOBapHbIE 3HAKW, 3HAKU OOCITY)KMBaHHUS, HAUMEHOBAHHS MECT
MIPOUCXOKIEHUSI TOBAPOB, a TAKXKE 0OBEKTHI aBTOPCKOTO MpaBa U CMEXHbBIE MTpaBa.

B mnocnennue ronpl, Poccuiickas ®eneparusi aKTUBHO palboTaeT Haj
yIAy4llIEeHHEM TPAaBOBOIO  pEryjaupoBaHuss B  cdepe  HMHTEIUIEKTYaJbHOM
cooctBeHHocTd. B 2021 romy ObL1 MOpPUHAT psSJ  BaXKHBIX HM3MEHEHUH B
3aKOHOJATENIbCTBO, BKIIOYAs YKECTOUEHUE OTBETCTBEHHOCTHM 3a HapyILICHHE
ABTOPCKHUX MpPaB U CMEXKHBIX MPaB, a TAKXKE YNPOILICHUE MPOLEAYPbl PErUCTPALIU
M300peTeHHIi U TI0JIe3HbIX Mojenei [23].

JIns1 rpaMOTHOrO OcyliecTBiIeHUs nojoxeHui 4 I'paxnanckoro Kogekca u
JPYTUX HOPMATHUBHO MPABOBBIX aKTOB, OBLIO MPUHATO COBMECTHOE TTOCTAHOBJICHUE
[TnenymoB BC P® u BAC P® Neo 5/29 «O HEKOTOpBIX BOMPOCAX, BOSHUKIIMX B
CBA3M C BBEIACHUEM B JEHCTBHE 4YacTH 4YeTBEpTOM ['pakIaHCKOro KoJekca
Poccuiickoit ®enepaunmn». J[aHHOE€ NOCTAHOBIECHUE ONPEACISICT BaXKHEUIIINE
BOIIPOCHI,  KOTOPBIE  PETYJIUPYIOT TPUMEHEHHWE UM  TOJKOBAaHHE HOPM
3aKOHOJATENbCTBA 00 HMHTEIJICKTyalbHOM cOOCTBEeHHOCTU. Tak, Hampumep, B
OyHKTe | [JaHHOrO TMIOCTAHOBIJIEHWS TOBOPUTCS O TOM, 4YTO ONpPEAEIss
NOJABEJOMCTBEHHOCTh JI€JI, CBSI3aHHBIX C IIPUMEHEHHEM IIOJIOKEHUN YacTu
yerBepTor 'K P®, cynam HaaneXUT UCXOOUTH U3 TOrO, KTO SIBJISIETCS aBTOPOM
pe3yNbTaTa MHTEIUICKTYAIBHON JEATEIHbHOCTH, MOJABEJOMCTBEHHBI CyJaM oOIen
FOPUCAUKIMH KaK HE CBA3aHHBIE C OCYILECTBICHUEM MPEANPUHUMATEIBCKON U NHOU
SKOHOMUYECKOM JEATEIBHOCTH.

Jlns Toro, 4ToObl KAa4eCTBEHHO M 3aKOHHO 3alluIiaTh I[paBa Ha
MHTEJUIEKTYaJIbHYI0 COOCTBEHHOCTD, HY)KHO YTOOBI OHA ObLJIa 3aperucTpUpoOBaHa.

«IToMUMO 3aIUTHI TIPaB UHTEIIEKTYaTIbHOW COOCTBEHHOCTH, 3aKOHOAATEIb
3aKpenul  Tako€ TOHATHE, KaK «OXpaHa 3aKOHOM  HWHTEJUICKTYaJbHOU

COOCTBEHHOCTH».  BaXHO  pasrpaHWYMBAThL  «OXpaHy» W <«3aluTy»
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MHTEJUIEKTYaJIbHOU COOCTBEHHOCTH M MPAaB HECMOTPSI HA TO, YTO JAHHBIC MOHSITHUS
B3aUMOCBsI3aHbl. OHM COOTHOCATCS KAaK 4acTh W nenoe. OxpaHa IpeAcTaBiseT
co0Ol KOMILJIEKC Mep, HAMpaBJICHHBIX Ha MPEIOTBpAlllCcHUE HAPYIICHUS TMpaB U
MHTEPECOB CYOBEKTOB TPAXJAAHCKOTO IIpaBa, KOTOPbIE OCYIIECTBISAIOTCS Ha
MOCTOSTHHOM ocHOBey [41].

3anmTa MHTEJUIEKTYIbHBIX MPaB 3aKJII0YAETCS B 3alIMTE MPAaB U UHTEPECOB
aBTOPOB M MpaBooOJIaaTeNel OT HE3aKOHHOTO HCIOJIb30BaHUS HUX OOBEKTOB
UHTEJJIEKTyalbHOM coOcTBeHHOCTU. OxpaHa e IMpaB BKJIIOYaeT B ceOs Bce
IOpUJIMYECKUE U aIMUHUCTPATUBHBIE MEPbI, MpeIHa3HAuUCHHbIE I 00ecTieUeHUs
IPaBOBOM 3aIIUTHl 00HEKTOB UHTEIUICKTYaIbHON COOCTBEHHOCTH.

l'ocymapcTtBO wWrpaer BakKHYIO pOJib B OXpaHE HWHTEIUICKTYyaJlbHOU
COOCTBEHHOCTH, TTOCKOJIBKY ATO MOMOTAET MOJIJICPKUBATH SKOHOMHUYECKUM POCT U
WHHOBAIlUOHHOE pa3BuTue. OpraHbl TrOCYJapCTBEHHOW BIJIACTH, TaKUE Kak
PocriateHT, OCYIIECTBISIFOT PETUCTPALMIO, HAA30p M KOHTPOJb 3a IpaBaMu
MHTEJJIEKTYaIbHOW COOCTBEHHOCTH. DTH OPraHbl TaKKe 3aHUMAIOTCS pa3pabdOoTKoOM
U BHEJPECHHEM HOBBIX 3aKOHOAATENbHBIX AaKTOB, HANpPAaBJICHHBIX Ha 3alIUTYy
MHTEJUICKTYalbHOM coOcTBeHHOCTH [21].

Kpome TOro, cymectByeT MHOXECTBO JPYrHX CHOCOOOB  3aIUTHI
UHTEJUIEKTYaIbHON COOCTBEHHOCTH, TaKUX KakK JULEH3UPOBAHUE,
KOH(UIEHIIMATBLHOCTh, TEXHHUYECKHE CpEJCTBA 3alluThl W T.A. Bce 3T Mepsl
MOMOTal0T O00ECIEYHTh 3aIIUTY MpaB M MHTEPECOB MpaBooOIaiaTencit U co3aarh
0JIaroMpUATHYIO CPEeAy JJISI HHHOBAIIMOHHOTO Pa3BUTHA.

3amura WHTEUICKTYallbHOM COOCTBEHHOCTH OYEHHb Ba)KHA, MOCKOJIBKY 3TO
MO3BOJISIET aBTOPY WJIM MPABOOOIAAATENI0 UMETh KOHTPOIb HaJ UCIOJIb30BAHUEM
CBOMX TBOPEHUH WM U300peTEeHUH, a TakXke MOoJydaThb JOXOJ OT UuX
KOMMEPLUHAIN3ALUH.

Cornacno I'paxpanckomy koaekcy P®, nns 3aliuThl MHTEIUIEKTYalbHbBIX

paB MOTYT OBITh UCTIOJIE30BAHBI CIICAYIONIHUE CITIOCOOBI:
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— TpeKpalieHre HapylmIeHus IpaBa - 3TO O3HA4YaeT, 4YTO aBTOp WU
npaBooOiaaTe’ah MOXKET MNOTpeOOBaTh OT HAPYIIUTENS TNPEKPATHTh
MCTIOJIb30BAaHUE €r0 HHTEIUIEKTYaIbHOM COOCTBEHHOCTH 0€3 ero Coriacus,

— yCTpaHEHHE TMOCJIECTBUI HApyIIEHHUs MpaBa - 3TO O3HAYaeT, YTO aBTOP
WIN TIpaBooOJaaTelh MOXKET MOTPeOOBaTh OT HAPYIIMTENS YCTPAHHUTH
MOCJICICTBUSL HaApYIIEHUs] €ro IpaB, Hampumep, yoparb U3 000poTa
HE3aKOHHO U3TOTOBJICHHBIC TIPOAYKTHI;

— BO3MEIICHHE YOBITKOB - 3TO 03HAYAET, YTO aBTOP WJIM MPaBOOOIaaaTEIh
MOJKET TOTpeOOBaTh OT HAPYIIUTENSI BO3MEIICHHUS YOBITKOB, KOTOPHIE OH
TIOHEC B Pe3yJIbTaTe HApPYIICHHSI €TO MPaB;

— B3bICKaHWE MmTpada - 3TO O3HAYAET, YTO aBTOpP WIIM MpPaBOOOIAIATEIh
MOJKET MOTPeOOBaTh OT HAPYIIUTENS YIUIAThI mTpada 3a HapyIICHUEe ero
npas [20].

«Kpome Toro, CymecTBYIOT U JApYyrue crocoObl 3alUThl HHTEIUICKTYaTbHON
COOCTBEHHOCTH, TaKHE KaK 3aKIIOUYCHHE JIMIICH3NOHHBIX COTIIAIICHUN, PETHCTPAIIHS
npaB Ha 00BEKTHI MHTEIUIEKTYaIbHOW COOCTBEHHOCTH H JIp.

@®opMBI U CITOCOOBI 3aIUTHI HHTEIUIEKTYAIBHON COOCTBEHHOCTH M TpaB Ha
HEe HCIOJIL3YIOTCS TOJIBKO B TOM CTydae, KOT/1a UMEIOTCS JIOCTATOYHBIE OCHOBAHHMSI
JUI UX pUMEHEHus» [6]. OTCyTCTBHE BUHBI HAPYIIUTEIS HE OCBOOOXIAET €ro OT
00s13aHHOCTH TIPEKPATUTh HApYIIICHHWE WHTEUICKTYyalIbHBIX MTpaB. Eciiu HapyieHune
OBLITO COBEPIIEHO, TO K HAPYIIUTEITFO MOTYT IPUMEHSTHCS MEPHI 3aIHUTHI, @ HE MEPHI
OTBETCTBEHHOCTH. JTO O3HAYAET, YTO HAPYIIUTEIb HE OyJeT HECTH HaKa3aHUs 3a
CBOM JICUCTBHS, HO €My OyIyT MPUMEHEHBI MEPhI, KOTOPhIE MOMOTYT 3aIUTUTh
MpaBa WHTEUIEKTyadbHON coOcTBeHHOCTH. K TakuM mepam 3aiiuThl OTHOCSITCS:
MpecedeHne JCHCTBUHN, HApPYIIAIOMIMX HCKIIOYMTEIBRHOE IPAaBO HAa pE3yibTaT
WHTEJUICKTYaJTbHOW JEATEeIbHOCTH WU CPEJCTBO WHIWBUIYAIU3AIUU, U3IBITHE U
YHUYTOXEHUE KOHTPA(paKTHBIX MaTepUaTbHBIX HOCUTENCH, a TaKKe MyOINKAINIO
pENIeHHS CyJa O TOMYIMEHHOM HapYIIEHUU. DTH MEPhl IOMOTAIOT 3alIUTUTh MpaBa

mpaBooOIaaTens U IPEeIOTBPATUTh NallbHEUIIee HAPYIIICHUE HX MPaB.
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Taxum o0Opazom, paccMarpuBas 3aKOHOAATEIbHOE PEryJIMPOBAHUE 3AILUTHI
MHTEJUIEKTYaJIbHOM COOCTBEHHOCTH, MbI NPUIUIM K BBIBOAY, YTO OHO SIBIISIETCS
YacThlO0 MPAaBOBOM OXpaHbl MHTEJUIEKTyaIbHOW COOCTBEHHOCTh. B cBOIO ouepenb
IPaXJAHCKUM 3aKOHOAATEJIbCTBOM B 00JaCTH MHTEJUIEKTyalbHBIX TIpaB B
HaCTOsIIllee BpeMsi pa3pabOTaH NpHUEMIIEMbIH MEXaHW3M [JIs 3alllMThl MpaB Ha

PE3YIbTATHI HHTGHHGKTY&HBHOﬁ ACATCIIbHOCTHU U CPpEACTBA HHANBUAYyaJIU3allluN.

1.3 3apy0e:kHbIH ONBIT 32AIUTHI HHTEJJIEKTYAJbHOH COOCTBEHHOCTH

B coBpeMeHHOM OBICTPO pa3BUBAIOIIMMCS MHUPE, OJHUM U3 BaKHEHIIHX
aCIEeKTOB IIPABOBOM 3aIUTHI, SIBJSETCS 3alMTa UHTEIIEKTYalIbHOM COOCTBEHHOCTH
U aBTOPCKUX MpaB. B 3TOM cerMeHtre NUAMPYIOMIYIO TMO3UIMIO 3aHUMAIOT
Coenunennsie Illtatet Amepuku. M 310 3akoHomepHbiii (daxt, Beas CIIA
3aHUMAIOT JIMJIUPYIOUTUE TTO3UIUN B PA3BUTUU SKOHOMHKH, HAYKH, MY3bIKaJIbHOU U
KUHOUHAYCTPUU U JUIsl TOTO, YTOOBI Pe3yJbTaThl HHTEIUIEKTYAIBHON NeATeIbHOCTH
OPUHOCWIN (PUHAHCOBYIO BBITOAY, HYXHO 00€30MacUTh HX BIAQAEIbLEB OT
KOIMPOBAaHMS U HE3AKOHHOTO HUCIOJIb30BAHMS.

[lepBoe ynnomunanue 06 uHTEIIEKTyaibHOM coocTBeHHOCTH B CILIA MoxHO
cuutath JeHb TnosiBieHUa KoHcTtuTtyuuu CIIHA. Tak B pazgene 8 craThu
koHcTuTyuuu CIHIA roBopUTCS O TOM, YTO KOHIPECC UMEET MPaBO COJEKHCTBOBAThH
Pa3BUTHIO HAYKM M TOJIE3HBIX PEMECEN], 3aKpeIulsisi Ha OTpaHWYEHHBIM CPOK 3a
aBTOpaMu M M300peTaTessIMU UCKIIOYUTEIIbHBIE MpaBa Ha MNPUHAMJICKAIIUE UM
COYMHCHHS U OTKpPBITHS [12].

OT1oT nyHKT KoHcTUTYyIIMu CIIA npencraBiser ABa MOITHOMOYHS:

— ofecrieyeHne B~ TEUYEHHWE  OTPAHMYCHHOIO  BPEMEHM  aBTOpam
UCKIIFOUUTENBHBIX MPaB HA UX MPOU3BEJCHHUS, YTO SIBISIETCS OCHOBOM /JIs
3akoHoB CIIIA 06 aBTOpCKOM MpaBe;

— olecriedeHne B TEUEHHUE OrPAHUYECHHOTO BpPEMEHU M300peTaTessim
WCKITIOUNTEIBHBIC TPaBa Ha WX OTKPBITUS U W300PETCHHSI, UTO SIBISETCS

OCHOBOM JUId ImMaTeHTHOTr0 3akoHonarenbeTBa CIIIA.
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Cnycta 12 ner nmocne npunsatus Koncrtutynuu B CIIIA Betymaer B cuimy
3akoH 00 aBTopckoMm mpaBe 1790 roma [13]. DTOT 3aKOH SBIsIETCS MEPBHIM B
Coenunénnpix ltatax denepanbHbIM 3aKOHOM 00 aBTOpcKOM mpase. Ero 3amgaueit
OBUTO «MOOULIpeHre OO0ydeHHs», 4YTO O0O0ECHeUHBaIOCh IMYyTEM MPEIOCTABICHUS
aBTOPY «HMCKJIIOUUTEIILHOTO MpaBa Ha CBOOOJy MeYaTu, EPEU3IaHusl U TOPTOBIH
JUISL TpOW3BENEHUM Ha Cpok 14 Jyer, ¢ TpaBOM MPOJOHTAIMM HA OJUH
JIOTIOJIHUTEIIBHBIN CPOK B 14 JIeT, €Cliu BiIajiesel] aBTOPCKUX IpaB skuB [42].
B memom Oosbmiass 4YacTh 3TOro 3akoHa ObUIa [MO3aMMCTBOBaHa U3
Bbpuranckoro Cratyra KoposeBsl AHHBI, a MEpPBBIE JIBa TMOJOXKEHUS 3aKOHOB
MpakTUYeCKu UACHTUYHBI. ['eorpadust mprumeHeHus 3akOHa 00 aBTOPCKOM IpaBe
1790 roma pacnpoctpassuiack Tojibko Ha rpaxkaaH CIIIA u He mpumeHsuiach K
WHOCTpAHIIaM WJIM K MPOU3BEJACHUSM, HanmucaHHbIM 3a rpanunieir CIIIA B aToM
CBSI31, MHOTHE aMEPUKAHCKHE MHUCATEIN )KAJIOBAJIUCH HA TO, YTO HE MOTYT IOJIYyYHUTh
IpUOBLIL CO CBOMX IPOU3BECHHUH, KOTOpbIe KonmupyroT B EBpore [14].
[Tomumo 3akoHa 00 aBTOPCKOM IIpaBe CYIIECTBYET €Ile PsiJi HOPMATHUBHO
IIPABOBBIX aKTOB, KOTOPBIE OCYIIECTBIISIIOT KOHTPOJIb B chepe MHTEILIEKTyaIbHOM
cobctBeHHOCTH, a UMEeHHO 3T0 CBon 3akonoB CIIIA, rme B pa3HbIX pazuenax
TrOBOPHUTCS 00 ONpeIeTICHHBIX MpaBax:
— UW300peTeHus, MPOMBINIIEHHBIE 00pa3iel — 35 pazgen CBoja 3aKOHOB
CHIA;

— Hoy-xay (cekpeT npousBoacTBa) — Pazgen 18 CBona 3akonoB CIIIA;

— CENEKIIMOHHOE JOCTIKEHHE (BETE€TaTUBHBIA CMOCOO pPa3sMHOXKEHHUS) -
Pa3nen 35 Ceona 3akonoB CIIIA;

— CENEKIIMOHHOE JTOCTIKEHHE (TTOJIOBOM COCO0 pa3MHOMKEHUs) - ri1aBa 57
Pa3znema 7 Cona 3akoHoB CIIIA;

— TOBapHBIM 3HAaK, 3HaK OOCHykuBaHusa - riaaBa 22 Pazmena 15 Csopa

3akoHOB CIIA;

— aBTOpCKHUE MpaBa Ha 24 NMPOU3BEIAEHUS HAYKHU, TUTEPATYPhl U UCKYCCTBA -

pazaen 17 Cona 3akonoB CIIIA.
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[ToMUMO 3TUX CBOJIOB B aMEPHUKAHCKOM 3aKOHOJIaTENIbCTBE CYILECTBYIOT U
JIpyrue HOPMATHBHO IMPABOBBIE aKThl Takue Kak 3aKOH O MPOJJICHUH CpOKa
nercTBus aBTopckoro npasa Connn bono 1998 roma. 9tot 3akoH nmpoasnesaet Ha 20
JIET CPOK OXPaHbl MPOU3BECHUM, 3aITUIIIEHHBIX aBTOPCKUM MPABOM. 3aKOH TaK K€
IIPOJIJIEBAET aBTOPCKHE MpaBa Ha MPOM3BENCHU, co3aaHHble 1 sHBaps 1978 ropa
WJIU TIOCJI€ ATOM JaThl 10 «KU3HMU aBTOpa Iuitoc 70 net». IlpoaseBaer aBTopcKue
IpaBa Ha KOPIOPAaTHBHBIC, AHOHUMHBIC WJIM TICEBJOHUMHBIE TTPOU3BEACHUS 10 95
JeT ¢ MOMEHTa roja mnepBod myosnukauuu win 120 jeT oT roma co3gaHus, B
3aBUCUMOCTHU OT TOTO, YTO UCTEKAET MEPBHIM.

Ho B ocHOBHOM 00phba ¢ KOHTpadaKTHOM MPOIYKIIMEH OCHOBaHA Ha JIBYX
denepanpabix 3akoHax CIIA:

— 3axon Jlanxama (15 USC § 1051);

— 3akoH o nojjenke ToBapHbix 3HakoB 1984 roga (18 USC § 2320):

3akoH Jlanxama peryjaupyeTr YCTaHOBJICHUS MpaB Ha TOBapHBIC 3HAKH, a
TakKe TPakJIaHCKOE IMpaBONpHMeHeHHe 1Mo Ooprde ¢ KoHTpadakiueir. B cBoro
ouepeb «3aKOH O MOJJEIKE TOBApHBIX 3HAKOB 1984 roma» BHEC MOMpPAaBKU B
YTOJIOBHBIN KOJIEKC U JIeJaeT HapylIeHue mooxeHuit Akta Jlanxama denepaibHbIM
YTOJOBHBIM MIPECTYIICHUEM.

B coorBerctBun ¢ paznpenom 45 (15 USC § 1127) 3akona Jlanxsma,
NOJJIENIbHBIN 3HAK — 3TO 3HAK, KOTOPbIA UJICHTUYEH WU CYHIECTBEHHO HEOTIMYUM
OT 3apETUCTPUPOBAHHOTO 3HAKA. TakuM 00pa3oM, perucTpals TOBApHOTO 3HaKa B
bropo o natenTam u ToBapubiM 3HaKaM CIIA siBisieTcst 00s13aTENbHBIM yCIOBUEM
JUISL  YCTICUTHOTO TPEIBABICHUS HCKa O KOHTpadakiuu B COOTBETCTBUU C
3akoHoaaTtenbcTBOM CIIA. Jlns Toro, 4yTtoObl HACTyNuja OTBETCTBEHHOCTh 3a
MOJJIETIKY, HYKHO, 4TOOBI ObLT OOJiee BHICOKHMH YPOBEHb KOIMHUPOBAHUS, YEM
OOBIYHOE HapyIIEHUE TPaB Ha TOBAapHBIN 3HAK. [lo 3aKOHY OTBETCTBEHHOCTH 3a
HapyllleHUE TIPaB Ha TOBAPHBIN 3HAK HACTYIAET TOJIBKO:

— B CJIyyae UMHUTAIMU 3aPETUCTPUPOBAHHOIO 3HAKA, UYTO MOXKET MIPUBECTHU K

MyTaHMIIE, OIMIMOKaM WK OOMaHy;,
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— B CJIy4ae €CJIM B HE3aPETUCTPUPOBAHHOM TOBAPHOM 3HAKE MCIOJIb3YIOTCS
MMEHA, CUMBOJIbI, TEPMUHBI WJIM YCTPOWCTBA, KOTOPBIE MOTYT BBI3BaTh
MyTaHMILY, BBI3BATh OLIMOKY WJIK OOMaHyTh.

HesarensHocTh TaMmoOKeHHOM CiIykObl 3akitodaeTcss B cienyromeMm. OnHa
MMEeT IMpaBO INPOBEPATh, OCMATPUBaTh MU OOBICKUBATH CyAa, TPAHCHOPTHHIE
CpEeICTBA, TPYy3bl, Oarax u Juil, Bbe3xaromux B Coenunennsle [lTaTel, Ha nmpeagmer
moObiXx HapymeHui 3akoHogatenbctBa CIIA. B onpenenenue koHTpadakTHOU
npoaykiuu TamoskeHHas ciy»0a onupaetcs Ha 3akoH JIaHxaMa, 4yTo MO3BOJISIET €
3aziepKUBaTh JI0Oble ToBapbl, BBO3UMble B CoeaunenHslie lllTaThl, Ha KOTOpHBIE
UMEeTCsl TMOAO3PEHHE Ha NOAJENbHBIA TOBapHBIA 3HAK. TaMokeHHas ciyx0a
YBEJOMUT HMIIOpTEpAa B TEUECHHE MATU [HEW, 4YTO OHa 3ajJeprkaja TOBaphl,
NO03pEBAaEMbIE B TOJJIENKE. 3aT€M UMIIOPTEP MMEET CEMb JTHEW I OTBETAa,
JIOKa3bIBasi, YTO €r0 TOBAPHBIM 3HAK HE SIBJISIETCS MOAAEIbHBIM. Eciin uMnoprep He
OTBEYAET WJIM €CJIM OH HE MOXKET J0Ka3aTh, YTO 3HAK HE SIBJIAECTCS MOIIECIbHBIM,
TamoxeHHas ciyx0a MOXET yBEJIOMUTb BIaJeliblla TOBAPHOTO 3HaKa O
3a/Iep’KaHHbIX UM TOBAapaxX U MPUTJIACUTh HACTOSIIETO BJIaJI€Nblia TOBAPHOTO 3HAKA
IUTS1 TIOMOIIM B 9KCIIEPTU3€E MO YCTAHOBJIEHUIO OPUTHHAIBHOCTH TOBapa.

[ToMuMO 3TOrO, CyIIECTBYET Ipa)KJaHCKasi U YroJIOBHAasi OTBETCTBEHHOCTbD 3a
KOHTpa(aKTHYI0 HPOAYKIMIO M TOBapHble 3HAaKH. COrIacHO 3aKOHOJATENIbCTBY
CIIA B ciyuyae mpu3HaHUS BHUHBI, OTBETYMK OYyNIET MPUBICYEH K YTrOJOBHOM
OTBETCTBEHHOCTH 33 YMBIIUIEHHOE WJIM HECAHKIMOHHWPOBAHHOE HCIOJIb30BAHHE
IIOAAEJIBHOIO TOBAPHOT'O 3HAKA.

YToJI0OBHOE HAKa3aHWE Ui JIUL, BIIEPBBIC COBEPLIMBLIMX IIPECTYIUICHUE,
cocraBisier g0 10 jer numieHuss cBoOOAbl M IITpad B pa3Mepe 2 MHLIHOHOB
nostapoB CHIA B cioyyae ¢puznyeckoro Juua win mrpad B pazmepe 5 MUIITMOHOB
nosutapoB CIIA B ciryyae kopnopauuy Wi RPUIAYECKOro auua. i oBTOPHBIX
IIPAaBOHAPYIIUTENIEW 3aKOH IIPEAyCMaTpUBAEeT HAaKa3aHWE B BHJE TIOPEMHOIO
3aKiIroueHus Ha cpok 10 20 set u mrpada B pazmepe 5 muuironos gosutapos CIITA
B Cily4yae (U3MUecKoro Jjuma uiau mrpada B pazMepe 15 MUIUIMOHOB T0JIapOB

CIA B ciryyae Kopropaiyu Wid ropuandeckoro guma [43].
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OcyxaeHHBIM (HaTbITTBOMOHETYNKAM OOBIYHO TIPEANMCHIBACTCS BO3MEIIATh
MOTEepIeBIIUM (BKJIFOUAss BJAACIBIICB TOBApPHBIX 3HAKOB) HMX TNPECTYIICHUS.
[TpaBUTENTHCTBO MOKET TPEOOBATh Y)KECTOUCHHUS HAKA3aHMS 32 aKThI TOJJCIKH,
KOTOPBIC BBI3BIBAIOT CEPHhE3HBIC TECIICCHBIC MOBPEKICHUS, BKIIOYAs TOKU3HCHHOE
3aKJIFOYCHHE, KOTrJa OOBHUHSAEMBIA CO3HATEIIBHO WM IO HEOCTOPOKHOCTH
MPUYHUHSECT WIM TBITACTCS TNPUIUHUTHL CMEPTh B CBSI3M C KOHTpadakIuei.
[TpaBUTETBCTBO MOYKET TAKIKE TOOMBATHCS Y)KECTOUCHHS MEp HaKa3aHUs B CIydasX,
CBSI3aHHBIX C KOHTpa(akIueld BOCHHBIX TOBAPOB MJIM YCIYT WIM KOHTpadakiuei
HapPKOTHUKOB.

Ho MHOTHE BlIafieIbI[bl OPUTHHAIBHOTO TOBApa MPEIMOYNUTAIOT TPAKIAHCKOE
CYJIOTIPOM3BOJICTBO, TaK KakK TaM OoJiee peaJbHO IOJIYYHTh MAaTEPHAIBHYIO
KOMIICHCAIIMIO C TPOM3BOAUTEII TOMJICIOK M TPOU3BOJUTCS HEMEJICHHAS
KOH(pHUCKAIUSA KOHTPa()aKTHOTO UMYIIECTBA, UTO JACT SKOHOMHUYECKYIO BBITOTY JIJIS
IIOCTaBIIMKOB OPHTHHAJIA. B 11e10M e, MOXHO CKa3aTh, YTO 3aKOHBI COCTMHCHHBIX
[IITaToB MpeKpacHO 3alUIIAIOT MpaBa MPOU3BOIUTENICH OPUTHHAIBLHBIX TOBAPOB.

Hewmernkoe 3akoHOmaTensCcTBO B 00JIacTH OOpbOBI KOHTpadakra B II€JIOM
OocHOBaHO Ha aupekTtuBax EBpomneilickoro Coro3a. PerymupoBaHue HapylieHUH B
00JlacTU HMHTEJUICKTyaIbHOM COOCTBEHHOCTH B ['epMaHMM TIPOUCXOIUT IO
CJICAYIOIIMM HaIlpaBJICHUSIM YTOJIOBHOE U TPaKIaHCKOE IIPECiIeIOBaHHE.

CornacHO yroJOBHOMY 3aKOHOJATEIbCTBY I'€pMaHUU, YMBIIUICHHOE
HapyIIeHHWE MPaB MHTEIUICKTYaJIbHOM COOCTBEHHOCTH SIBJISIETCS HapyIICHHUEM, IO
KOTOPOMY MPEYCMOTPEHBI CIICTYIONINE BUIbI HAKa3aHUMN

— €CJIM NpeCcTyIUICHUE OBLJI0 COBEPIICHHO OJTHUM JIMIIOM Oe3 Iieu cObITa B
KOMMEpPUYECKHX MaciiTabax, TO TaKoe HapyIICHHEe HaKa3bIBaCTCs
JUIIEHUEM CBOOO/IBI HA CPOK JI0 TPEX JIET UK mTpadom;

— €CJIM NPECTYIUICHUE OBLJI0 COBEPIIICHHO IPYIIION JIUIT 11T KOMMEPUYECKOTO
cOBITa TPOAYKIIMHM, TO TaKOE€ HAPYIICHHWE HaKa3bIBACTCS JIMIICHUEM
CBOOOJIBI HA CPOK OT TPEX MECSIIEB JI0 TSATH JICT.

Tax xel197 B 3aKk0oHOIaTEIBCTBE MPEAYCMOTPEHA KOH(GHUCKAIIHS TOBAapa, U 10

3akoHy 00 yroJ0BHOM CYIOIPOU3BOICTBE TAKKE JOMYCKAET U3BSTHE TOBAPOB JJIs
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ueneil paccienoBaHuss U cOopa jJokazaTenbcTB. lloTeprieBiias CTOpOHa MOMKET
Takke TpeboBaTh BO3MEIIECHHs yilepbda mnyrem oOpamenus B cyd. i
paccMOTpEHUs Jea B IPAXKIAHCKOM CyZI€ HY’KHO HCKOBOE 3asIBJICHUE, IOCIIE YETO
Cyl HauuHaeT paccmorpeHue pena. CHavana Jgena  paccMaTpuBaKOTCS Ha
MIPEABAPUTEIBHOM 3aCE€JaHUM M BBIHOCUTCSA PEIICHUE, €CIU K€ ITOro
HEJIOCTATOYHO, TO IPOUCXOAUT PACCMOTPEHUE AENA MO CYLIECTBY.

[ToMMMO Tpa)XIaHCKOM M YIOJIOBHOW OTBETCTBEHHOCTH CYIIECTBYIOT
npeABapuUTeIbHBIE  MEphl MO  oOecredyeHuto  COOJNIIoJCHUsT  MpaB  Ha
MHTEJJIEKTYalbHYI0 COOCTBEHHOCTh, @ UMEHHO MpEeIBAPUTENIbHbIE CYJCOHBIE.

[IpenBapurtenbHble CyeOHBIE 3aIIPETHI MOTYT OBIThH MOJIYYEHBI OBICTPO U 0€3
BeoMa oTBeTuynka. Eciu cnymanue He Tpedyercs, Cyabl OOBIYHO MPUHUMAIOT
pelieHrne B TEUEHUE OJHOTO WIM ABYX AHEH MOCIE MOIYYEHHUs 3alpoca UCTLA WIH
JaKe B TOT ke JIeHb B CPOUHBIX ciydasx [19].

Ecamn oTBeTYMK yTBEpKIAET, YTO HE BUHOBEH, OH MOXET MOJATh 3aLIUTHOE
NUCHMO B JIIOOOM KOMIIETEHTHBIN cyn ['epmanun, OOBSICHSIS TPUUMHBI CBOEH
HEBHUHOBHOCTH. 3alIUTHOE MHUCbMO BHOCHUTCS LIEHTPAIM30BAHHO B AJIEKTPOHHBIN
peecTp U 3alpamrBaeTCcsl KOMIETEHTHBIM CYJIOM, €CJIM IPOTUB ONITOHEHTAa MOJIaHO
X0/IaTafiCTBO O BpeMEHHOM cyzeOHoM 3ampete [16].

Brinecenue MpeABapUTEIbHBIX CyneOHBIX 3aMlpeToB TpeOyeT
0e30TyIaraTeIbHOCTH, YTO OOBIYHO MpesnonaraeTcs npu noaaenke. OmnHako, eciu
3asiBUTENH ObUT OCBEIOMIJICH O HAPYIIAIOUIUX JEUCTBUSIX B TEUCHHUE 3HAUUTEIHLHOTO
[IEpUOJIa BPEMEHH, HE MNPEANPUHUMAS JCHCTBUM NPOTUB HAPYLIWTEIS, CYJbI
OTKJIOHSAT XOJATaiiCTBO O MpeABAPUTEIbHOM CyA€OHOM 3ampere U3-3a OTCYTCTBHS
cpouHOCTH. 3akoHoAaTenbcTBO ['epmanuu, kak u EBponelickoro Coro3a B 1eiIoM,
JIOBOJIBHO MPOrPECCUBHOE M 3TO CIOCOOCTBYET AaKTHBHOW 3alluTe INpaB Ha
HUHTEIUICKTYaJIbHYI0 COOCTBEHHOCTH [45, ¢. 7].

PerynupoBanue mpaB MHTEIIEKTyabHOW cOOCTBEHHOCTH B EBpomeiickom
Coro3e OCYHIECTBISIETCS 4Ye€pe3 TapMOHM3aLUI0 HOPM U HHCTPYMEHTOB.

EBpomnelickoe mpaBo B Y3KOM MNOHMMaHUU MPEACTaBIseT COOOM CUCTEMY HOPM,
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KOTOpbIE pPEryjaupylroT IMpolecchl HHTerpauud B EBpome u A€HCTBYIOT B
COOTBETCTBHHM C YUPEIUTEIBHBIMUA JOTOBOPAMH U MEXIYHAPOIHBIM IIPABOM.

EBpomneiickuii Coro3 pa3paboTai psiJi UHCTPYMEHTOB, TaKUX Kak EBpornelickas
[IaTeHTHas KOHBEHLMs, EBponelickuii nmareHT, EBporielickoe nmpaBo Ha TOBapHbIE
3Haku, EBpomeiickoe mpaBo Ha NPOMBILUICHHbIE O0pa3ubl W T.I., YTOOBI
rapMOHU3HUPOBATH IPABOBBIE HOPMBI B 001aCTH MHTEIUIEKTYaIbHON COOCTBEHHOCTH
B EBpore.

OaHUM W3 OCHOBHBIX NMPUHIMIIOB TAPMOHHM3ALMU SBISIETCS YCTaHOBJICHUE
MUHUMAJbHBIX CTAHJAPTOB 3alUTHI MpPaB MHTEJUIEKTYyaJIbHOM COOCTBEHHOCTH,
KOTOpBIE TOJKHBI cOOM0AaThest Bcemu wieHamu EBporneiickoro Coro3a. 1o Takxke
CIIOCOOCTBYET YMEHBIIICHUIO PA3IMUMi B HAIMOHAJIBHBIX 3aKOHAX M TMOBBIIIECHUIO
YPOBHSI 3allIUTHI MpaB Ha TeppuTOopuu Bcero Corosa.

Cy1iecTByeT HECKOJIBKO MPUYMH, MOYeMY ObljIa HE00X0AMMa TapMOHU3ALIHS
U yHU(UKaMs paBa MHTEUIEKTyallbHOM coOcTBeHHOCTH B EBpomneiickom Coroze:

— obneruenue Toproeiau: EnuHcTBeHHBIH pbIHOK EBpocorosza sBiseTcs
OJTHUM U3 KpyNHEeWmMX B Mupe. ['apmoHu3anus u yHU(]UKauUs IpaBa
MHTEJUIEKTYaIbHON COOCTBEHHOCTH MO3BOJISIET MPEANPUATUSIM TOProBaTh
Ha Bcei Teppuropun EC 0e3 HeoOXoquMOCTH COOTBETCTBOBATH
pa3IMYHBIM HallMOHAJIBHBIM HOPMaM U TPeOOBAHUSM;

— 3aluTa UHTEJUIEKTYaJbHOM COOCTBEHHOCTH: YHHU(UKalusi MHpaBa
WHTEJUICKTYaJIbHONH COOCTBEHHOCTH IIO3BOJISIET oOecrneunTh OoJjiee
3 GeKTHBHYIO 3aTUTYy IIPaB HA MHTEIUICKTYaIbHYIO0 COOCTBEHHOCTh. OHA
nomoraeT n30eaTb CHUTyalldid, KOrja IpaBa HAa HWHTEJUIEKTYaJIbHYIO
cOOCTBEHHOCTh MIPU3HAIOTCS B OJTHOM CTpaHe, HO HE B IPYTOi;

— CHWXXEHHME wu3Aepxkek: [apMmoHumzanus ©  yHUUKaNMs  1paBa
UHTEJJIEKTYaIbHOM COOCTBEHHOCTH I103BOJISIET CHU3WUTH W3JIEPKKH Ha
3alUTY MpaB Ha HHTEJUIEKTYAIbHYI0 COOCTBEHHOCTh. JTO CBSI3aHO C TEM,
YTO IpaBa HAa MHTEJUIEKTYaJIbHYIO COOCTBEHHOCTh NMPHU3HAIOTCS BO BCEX
ctpanax EC, uTo ymeHbIIaeT HeOOXOAUMOCTh B TOJTYYEHUH OTICIIBbHBIX

MMATEHTOB U JIMIICH3UI HA KOKAYIO0 CTPaHy;
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— coneiictBue wuHHOBanMsAM: [apmoHuzamuss u yHuduUKanus Mpasa
MHTEJUIEKTYaJbHOM COOCTBEHHOCTH TaK)Xe CIIOCOOCTBYET MHHOBALUSM.
OHa 1o3BoNISIET NPEAIPUATUSAM MOIYYaTh JOCTYN K HOBBIM T€XHOJOTHUSM
Y 3HAHUSIM, YTO TOMOTAET UM YJy4IIaTh CBOIO MPOIYKIUIO U YCIYTH.

Kak ormeuwaer B cBoeli cratbe B. A JluxaueB «3HAue€HHE YCUIEHUS
akTUBHOCTH EBpocoto3za B 00jacTH  3alIUThl  MpPaB  MHTEIUIEKTYaJbHOM
COOCTBEHHOCTH MOKHO OIICHUTBH JIMIIIb B KOHTEKCTE MPOSBUBIIUXCS B Hayasie XXI
B. B OTOM OOBCAMHEHWU BHYTPUIKOHOMHUUYECKUX U BHEITHEAKOHOMHUYECKUX
npoOsiieM, TpeOOBaBIIMX MOMCKAa PEIIEHWH B pacyeTe Ha JIOJTOCPOUYHYIO
nepcrekTuBy» [6, C. 1] mpaBa HHTE/UIEKTyalbHOH COOCTBEHHOCTH, TaKHE Kak
NAaTeHThl, TOBapHbIE 3HAKM U AaABTOPCKUE IpaBa, YacTO OIrPAHUYCHBI
TEPPUTOPUATIBHBIMU T'PAHUIIAMU. DTO MOXKET CO3/1aBaTh MPEMATCTBUS JJIs1 pa3BUTHS
€IMHOrO0 PbhIHKAa B EBpONENCKOM COI03€ U NMPUBOJIUTH K MPOTHUBOPEUHUSAM MEKIY
CBOOOJHBIM  TIEPEMEIIEHUEM TOBApOB U  NpaBaMU  HMHTEIUICKTYaJIbHOM
COOCTBEHHOCTH.

[lapannenbHbld UMIOPT - 3TO KOTJA TOBAaphl, KOTOpPbIE OBLIM 3aKOHHO
NpoJaHbkl B OJHOM CTpaHe, UMIIOPTHPYIOTCA B JAPYTyI0 CTpaHy 0e3 pa3pelieHus
npaBoobiaaTesns. ITO MOXKET MPUBECTH K HAPYIIEHUIO MPaB MHTEIICKTYalbHON
COOCTBEHHOCTH, TOCKOJIbKY MpaBooOiagaTelb MOXET HMETh pPa3HbIe IMpaBa B
pa3HbIX cTpaHax. KoH(GIUKTH MeX Ay MpaBoOM Ha MapauieNIbHbIA UMIIOPT U TIpaBaMu
MHTEIJICKTYaTIbHOW COOCTBEHHOCTH MOTYT BO3HUKATh M3-3a PA3JIMYHBIX TIPABOBBIX
CHCTEM B Dpa3HBIX CTpaHaxX, a TaKXE€ M3-3a pPA3JIMYHBIX HWHTEPIpPEeTaAUN
3aKOHO/IaTEJIbCTBA.

B EBporneiickom coro3e ObUIH MPEANPUHSATHI IIAry JJisl yPeryJIupoBaHus 3TOM
cuTyauud. B 4acTHOCTH, CYIIECTBYIOT MpPaBWJIA, KOTOPHIE IO3BOJSIOT
MpaBoO0IaIaTeNI0 3aPETHTh BBO3 TOBAPOB, HA KOTOPHIE PACIPOCTPAHSIIOTCS €T0
MHTEJUIEKTyaJbHbIE TIpaBa, B TOM Cllydae, €Clid 3TH TOBapbl HE ObUIM 3aKOHHO
nmpoJianbl B Apyrou crpane. OmHaKo, Kak U B JIFOOOH 00JIaCTH 3aKOHOJATEIHCTBA,
CYIIECTBYIOT Pa3IMYHbIE TOYKH 3PEHHUS Ha 3Ty MPOoOJIeMy, U €€ PEHICHUE MOKET

OBITH CIIOKHBIM.
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«IIpu 3TOM KOMMIaHWH, 3aHUMAIOIINECS MapaJICIIbHBIM UMIIOPTOM, Hadaju
OPUBOANTH apTyYMEHT CO3JaHUs €IMHOTO phIHKA. PemeHue 3Toro mpoTUBOPEYUs
ObUTO ycTaHOBIIEHO TipeneneHTHbIM MpaBoM Cyna Espomelickoro Coro3a B
HECKOJIbKUX JieNiaX, MepBbIM M3 KoTopeix Obuto aenmo Grundig and Costen VS
Commission 1966. B stom nene EBpornelickuii Cy BIEpBbIC a1 Y€TKO MOHSTH, YTO
npu HEOOXOJUMOCTH TMPHUHIMI TEPPUTOPUATBHOCTH TPAB HWHTEIIEKTYalbHOM
COOCTBEHHOCTH MOXET OTXOAUTh Ha BTOPOM IUIaH Il COXPAHEHMS] OCHOBHBIX
nenel eppomeiickoir uHTerpamum» [7, €. 299]. Hamuuwe HHTEIICKTYalbHBIX
UMYIIIECTBCHHBIX MTPAB SIBJISIETCS 3aKOHHBIM U HE MOXKET OBITh ocriopeHo. CyneOHast
NPaKTUKa MOJATBEPKAAET 3TO MOJIOKEHHE, U ATO MPUBOAUT K HEOOXOIUMOCTH
rapMOHHU3AIMK  TPaBOBbIX chep B 00JacCTH MpaB  UHTEIUIEKTYaJbHOM
COOCTBEHHOCTH, OCOOEHHO B Te€X OOJIACTAX, KOTOPbIE HMEIOT IKOHOMHYECKOE
3HaueHue. B 1enaomM, 3To 03HayaeT, yTo MpaBa MHTEIUIEKTYaIbHOW COOCTBEHHOCTH
ABJIIOTCS. BAXKHBIM aCIIEKTOM B COBPEMEHHOM MHUpPE, OCOOCHHO B 3KOHOMUYECKOM
TUTaHe, 1 He0OXOMMBI JIJIS 3alIUThl MHTEPECOB MpaBoodIaaareneil. B To xe Bpems,
rapMOHU3AIMS MPABOBBIX cep B 3TOH OOJACTH SBISETCA BaXKHBIM IIAroM Jis
oOecrieueHus COrIaCOBAHHOCTHU U €IMHOOOPAa3usl B MPABOBBIX CUCTEMAaX PA3TMUHbBIX

CTpaH.

31



I'maBa 2 Cpoocoldbl  rpakIaHCKO-NIPABOBOM  3alUUTHI  IpaBa

HHTEJIEKTY AJIbHOM COOCTBEHHOCTH

2.1 PerucTpanusi NpaB Kak crnocod 3alMThl IPaBa HHTEJIEKTYaJIbHOM

COOCTBEHHOCTH

ABTOpCKHE TIpaBa 3allUINAIOT MPaBO BIAJENblla Ha €ro COOCTBEHHYIO
TBOpUECKYI0 paboTy. «[IpousBeneHus, Ha KOTOpbIE PACIPOCTPAHSAETCS aBTOPCKOE
npaBo, BKJIIOYAIOT T€YATHBIE W3JaHUs, CIHEKTaKIu, MY3BIKY, Xopeorpaduio u
¢uneMbl. Korpga y aBTOopa ecTh aBTOPCKOE IMPaBO, JAPYTrHe JIOJU HE MOTYT
BOCIIPOM3BOJIUTh €Tr0 pPaboTy paau COOCTBEHHOW BBITOABL. UTOOBI TOJYYUTH
aBTOPCKOE MpaBo, paboTa JOKHA ObITh YHUKAILHOW. B TO ke Bpems, maTeHT —
ATO TPaBO HA OPUTHHAJIBLHOE HM300pETeHUE, MHBIMHU CIIOBaMH, B TEYEHHE CPOKa
JIEWCTBHS TIATEHTA HUKTO JIPYroi HE MOXKET MPOU3BOIUTH MPOYKT, MPOJaBaTh €T0O
HITK PaclpoCTpaHsaTh 0e3 paspereHus» [6]. « ToBapHbIi 3HAK KakK AU3aiiH, CAMBOI,
HAAMUCh WIA CIOBa, MACHTUDHUIHMPYET IOPUAMYECKOE JUIO0 W/WIK MPOAYKT. B
OTIMYME OT MAaTeHTa, TOBApHBIA 3HAK OXpaHseTcs 0e3 Cpoka, TO €CTh Korja y
NIPOU3BOJIUTENS €CTh TOBAPHBIN 3HAK, TO Y HETO €CTh MCKIIOYUTENIbHBIE TIpaBa Ha
MPOM3BOJICTBO U MPOJAXKY MPOAYKTOB, UCIIONB3YIONIMX 3TOT TOBAPHBIN 3HAK» [46,
c. 32].

WNuorpa nzobperarenu HE CO3JAIOT MPOAYKTh. BMecTo 3TOro oHu co3naroT
HOBbIE  MPOEKTbl  JJi1  NPOU3BOACTBA  MOpOAYKTOB. OHM  Ha3bIBaIOTCS
MIPOMBIIINICHHBIMU 0Opa3iamu. [IpaBa Ha MPOMBINIUIEHHBIE OOpPAa3Ibl 3alIUIIAIOT
mpaBa co3jaTesiell Ha UCIIOJIb30BaHUE U MOTyUYeHHEe MPUOBLIN OT CBOMX TBOPEHUH.

«l"aarckoe COrjlalIeHue 0 MEXKIYHAPOIHOM JIETTOHUPOBAHUU
MIPOMBITINICHHBIX 00pa3loB PETyIHUPYET IMpaBa Ha MPOMBIIUICHHBIE 00pa3Ibl Ha
MEXKyHapOoJHOM ypoBHe» [2]. Tak. cagoBonabl yke JaBHO Pa3BOMASIT PACTCHUS B
HOBbIE W Jydmnne copta. Korma KTo-TO cO3[aeT HOBOE pPACTEHHE, Y HEro ecTh
AKCKJIIO3MBHBIC MpaBa HAa pPACTEHUE U pPACTUTENbHbIE Marepuaibl. Jluno wunu

KOMITIaHUs, BJIAJACHOIIHUC IIpaBaMH Ha HOBOC PACTCHHUC, MOI'yT CaMOCTOATCIBbHO
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BBIPAILMBATh €T0 WJIH MPOJAaBaTh JIMIIEH3UHA HA BBIPAIIMBAHUE U HMCIIOJIb30BAHUE
pacTeHus.

«/cnonb3oBaHKe TOBAPHOTO 3HAKa, KOTOPHIM JMOO HIAEHTUYEH, JIHOO
HAaCTOJIBKO IIOXO0X, YTO BBOJAUT B 3a0Ny)XJ€HUE, HaA TOBapHBIA 3HAK,
MpUHAAJIEKAIIMN KOMY-TMO0 APYyroMy, OCOOCHHO B NPOJAYKTaxX WM YCIyrax,
AQHAJIOTUYHBIX TEM, KOTOpbIE NpEIJararoTcsi APYroil CTOPOHOM, CUYHUTAETCs
HapyIIEHHEM IIpaB Ha TOBApHBIA 3HAK» [5]. XOTSA CYHIECTBYIOT ONPEACICHHBIC
npaBa oOIIEro TMpaBa, KOTOpble 3alUIIAIOT BiaJelblla TOBAPHOIO 3HAaKa,
perucTpanusi JaeT ONpPEACIICHHbIE IOPUANYECKUE TPEUMYIIECTBA, KOraa Jejo
JTOXOJUT J10 TIpaBonpuMeHeHud. Yale BCero HapyuieHue npaB Ha TOBAPHBIN 3HAK
paccMaTpuBaeTCd B paMKaxX TpaXJaHCKUX HCKOB, XOTS 3a MNpeaHAMEPEHHYIO
TOPTOBJII0 KOHTpaaKTHBIMU TOBapaMU C HApPYIICHHWEM TMpaB HA TOBAPHBIN 3HAK
MPUMEHSIFOTCSI YTOJIOBHBIEC HaKa3aHUsI.

«/leMOHCTpanys, BOCOIPOU3BENCHUE WIM PACIPOCTPAHEHHE MPOU3BEICHUI,
3alIMIIEHHBIX aBTOPCKUM TIpaBOM, 0€3 pas3peuieHus BJajeliblia CUYUTAeTCs
HapylIeHUEM aBTOPCKUX IIpaB. /[lpyrue 3amnpelieHHbIe JEUCTBUS BKIIOYAOT
HECAHKIIMOHUPOBAHHOE WCIIOJIHEHUE WIM CO3[aHUE IPOU3BOJIHBIX IIPOU3BEICHUN
U3 MaTepuajoB, 3aIUMIICHHBIX ABTOPCKUM IIPaBOM. MHOIME axkThl HapyLICHUS
aBTOPCKUX TPaB, TAKUE KaK BOCIPOM3BEICHUE U MPOJaxa (PUIbEMOB MM MY3BIKH,
Ha3bIBAIOTCS «muparcTBomM» [3]. Mcropuyecku HapylieHHE aBTOPCKUX IpaB
paccMaTpuBaIOCh VCKJIIOUUTEIIBHO KakK IIpEeIMET rpaXk JaHCKOTO
CyZIOIIPOU3BOJICTBA.

He3akoHHOE mNpHCBOEGHHE KOMMEPYECKOM TaWHBl OTJIMYAECTCA OT JIPYIUX
HapyIIEHUH MpaB UHTEIUIEKTYadbHOM coOcTBeHHOCTH. KOMMepUeckas TaifHa - 3TO
uHpopMaIms, KOTopas MMEET KOMMEPUYECKYH0 IEHHOCTh, KOH(HICHIIMATbHA |
OXpaHseTcs ee BiIaJeapleM. B oTiinure OT maTteHToB, aBTOPCKUX MPaB U TOBAPHBIX
3HAKOB, KOTOPHIE 3aPETUCTPUPOBAHBI B TOCYJAPCTBEHHBIX OpraHax M OQHUIIUATBLHO
OIMyOJIMKOBaHBI, KOMMEpYeCKas TaiiHa He oriamaercs nmyOonwyHo. Ee Bmamemnery
MOYKET UCMOJI30BATh €€ B CBOMX MHTEPECAX, HE PACCKA3bIBasl O HEU APYTUM JIFOISM,

qTO0 ACIacT €€ 0oxee y5[3BPIMOI>i AJIA KpaKW UKW HE3aKOHHOI'O UCII0JIb30BaHUA.
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He3akoHHOe TIpHUCBOEHHE KOMMEPYECKOM TaWHbBl MOMKET IIPUBECTU K
CEpPbE3HBIM TOCIEACTBUAM IS BIAJAENbLA TailHbl, TAKAUM KakK YTEuKa
KOH(pUAeHIIMaNbHOW HHPOPMAIUU, TOTEePsi KOHKYPEHTHOTO MPEUMYIIECTBA U
¢buHaHCcOBBIX MOTeph. [l0ATOMY 3aKOHBI 00 WHTEUIEKTYyaJbHON COOCTBEHHOCTH
o0ecrneurBaloOT 3allUTy KOMMEPUYECKON TalflHbl M YCTAHABIMBAIOT OTBETCTBEHHOCTD
3a €€ HE3aKOHHOE MCIOJIb30BAHUE WIIM PACKPBITHE.

Brnanenenr koMMmepueckoi TailHbI MOXKET 3apabaThiBaTh JEHBIH, BBIJAIOIIN
JIMLIEH3UM HA MCIIOJb30BAHUE CBOEH TallHBI APYTMM KOMMAHUSM. JIMIIEH3Usl - 3TO
JIOTOBOP, KOTOPBIN MO3BOJIAET APYrold KOMIIAHMM HCIOJIb30BaTh KOMMEPYECKYIO
TaliHy B 0OMeH Ha riaty. TakuM 006pa3om, Biajieliel] TalHbl MOXKET COXPAaHSITh CBOE
KOHKYPEHTHOE ITPEUMYIIIECTBO U 3apabaThiBaTh ICHBIH, HE PACKPBIBAsI CBOIO TalHY.

«/cnonb3oBaHWEe  JULEH3MOHHOIO  COTJIAIIEHWsS  3alluUIaeT  Ipasa
COOCTBEHHOCTH BIIaJieiblla HHTEUIEKTYaJIbHOH COOCTBEHHOCTH, TMPEIOCTABIISS
KOMY-TUOO JIpyroMy paspelieHre Ha HCIHOJIb30BaHHMEe COOCTBEHHOCTH B TEUYECHHE
ONPEAEIECHHOIO0 IEPHUOJa BPEMEHU WM Ui ONPEACICHHOW NESATEIbHOCTH WU
e [4].

«lTockoybKy  JMIEH3HMs  IPENOCTaBJSIET  OrPaHUYECHHOE IIpaBO  HA
UCIIOJIb30BaHUE MHTEJUIEKTyaJIbHOW COOCTBEHHOCTH I ONpENEICHHOW IIelH,
YKU3HECHHO BaXKHO, YTOOBI TOUHBIN XapaKTep ATOU 1171 ObLT U3JI0KEH B MUChbMEHHON
dopme. Branenen MHTEIEKTyalbHONH COOCTBEHHOCTH JIOJDKEH COXPAHATH IMpaBa
COOCTBEHHOCTH, YyKa3blBas, pa3pelieH0 JH JHMIEH3UaTy BOCIPOU3BOIUTH,
MPOJIaBaTh WU MHBIM 00Pa30M HCTOIb30BaTh 0OBEKT, 1 MOXKET JIM 3TO MPaBO OBITH
[epelaHo ApyroMy Jimiy. YTO MMEHHO pa3pelieHO0 B COOTBETCTBHUH C
JUIIEH3UOHHBIM COTJIAIIICHUEM, 3aBUCUT OT CTOPOH, HO JTOJKHO OBITh YKa3aHO OY€Hb
KOHKpEeTHO» [28].

«HecmoTpst Ha TO, 4TO MPU3HAH OYEHH OOJBIION BKJIAJ POCCHMCKONW HAYKH,
JUTEpAaTypbl M HCKYCCTBA B MHUPOBYK LMBWIM3anuw, Poccus ceronns,
HECOMHEHHO, SIBIIICTCS OJTHAM U3 UMIIOPTEPOB HHTEIICKTYyaIbHONH COOCTBEHHOCTH.
XKenanue Poccun mpucoeAMHUTHCS K MHPOBOMY COOOIIECTBY M y4acTBOBaTh B

TOPrOBbIX OTHONLICHHAX Ha paBHOHpaBHOﬁ OCHOBE MOXET OBITh pcalin30BaHO
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TOJIBKO B TOM CJIy4ae, €CJId 3TO 00ECIEeYUT MOVIMHHYIO 3aIUTY UHTEJUIEKTyaIbHOU
coOCcTBeHHOCTH» [22].

MHorue noau He 3ayMbIBAIOTCS O TOM, YTO OHU SBJSIOTCS BJIaJIeNIblIIaMU
aBTOPCKMX TIpaB Ha CBOM MpousBeleHus. Kak s MoHMMaro, aBTOPCKOE MPaBO
MPEIOCTABISICT aBTOPY MpPaBO  KOHTPOJMPOBATH  MCIIOJIB30BAHUE  CBOMUX
MIPOU3BEICHUN IPYTUMHU JIUIIAMU U 3aIIUIIACT €r0 OT HE3aKOHHOTO UCII0JIb30BaHMUS.
ABTOpCKO€ MPAaBO MOKET OBITh MEPEaHO HACTEIHUKAM WU APYTUM JIHUIAM.

OnHako, B HEKOTOPHIX CIIy4asix aBTOPCKOE MPaBO MOXKET ObITh OTPAHUYCHO B
uHTepecax oOmiecTBa. Hampumep, B citydae, Korja NMpoU3BEIECHUE UCIOJIb3YeTCs
JUISL TeJiel Hay4HBIX MCCJIeJOBaHUM, KPUTHKH, HOBOCTHOW CBOJKH, O0Opa3OBaHMS
WM APYTUX Ieei, KOTOpbIe HE SBIAIOTCS KOMMepuecKMMHU. B Takux ciydasx,
UCIIOJIb30BaHUE TPOU3BEJCHUSI MOXET OBITh JONMyCTUMO ©0€3 pa3pernieHus
npaBooOanaress.

«BpI11e OBUTIO YIMOMSIHYTO Tako€ TMOHSATHE, KaK JUYHOE aBTOPCKOE TPaBoO,
KOTOpOE, KaK M UCKIIFOUUTEIBHOE TIPABO, SIBIISIETCS YacThIO aBTOPCKOTO npasa. Jis
ATOrO «IOABUJIa» TAKKE CYLIECTBYET Psi/i XapaKTEPHBIX MPHU3HAKOB. Bo-niepBbIX, B
TO00M ciyyae, TakKUM CiydaeM OyJeT SBJISThCS 3aKIIOUEHHE JIMIEH3MOHHOTO
COTJIalEHHWs WM  JOrOBOpa  YCTYNKH, aBTOpP COXpaHSIeT TMpaBO Ha
HEMIPUKOCHOBEHHOCTH U B LIEJIOM BO3MOXHOCTb SIBJISITHCS aBTOPOM CBOETO JAETHIIIA.
Bo-BTopbIX, 1aXke Mpu MPUCBOCHUH TBOPEHUIO CTaTyca OOIIECTBEHHOTO TOCTOSHUS,
«TpaBO HA UMSI», TO €CTh MPABO OBITH ABTOPOM, y HETo coxpausiercs. [lTomumo storo,
BBIIIENIEPEYUCIICHHBIE MpaBa COXPAHSAIOTCA W NPU HACIEIOBAHUHM, K CIIOBY,
HACJICTHUKOM TIPOM3BEJCHUS MOXKET OBbITh JI000M CYOBEKT, YKa3aHHBIM B
3aBeniaHuu. Ecnu se HaciaeIHUK WM MPAaBONPUEMHUK B 3aBEIIATEILHOM OJIAHKE HE
yKa3aH, TO IPaBO Ha BEIllb IEPEXOJIUT, COTJIACHO 3aKOHY, K pOJACTBEHHUKaM aBTOpa.
N paxe B 3TOM ciiydae, HACJIEIHUKMA HE MMEIOT IIpaBa HapyllaTh NpaBO HA UMS U
HENPUKOCHOBCHHOCTH 00BheKTa» [47].

ABTOpCKOE TIPaBO MMEET MHOYXECTBO OCOOCHHOCTEH, M OJHON U3 HHUX
SABJISIETCS TO, YTO aBTOPOM MPOU3BEACHUS NPHU3HAETCS TOT, KTO CO3Jall 3TO

npousBeneHue. Takum oOpa3oM, ecliu TpakJaHUH Z TOJILKO MOAEIHIICS CBOEH
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uaeen, a rpaxiaaHuH X BOIUIOTUJ €€ B KU3Hb, TO UMEHHO X OYJeT CUUTAThCs
aBTOPOM CO3JaHHOTO MPOU3BEACHHUS U 00JIaaTeIeM aBTOPCKUX MTPaB HA HETO.

OnHako, clie1yeT OTMETUTD, YTO B HEKOTOPBIX CIyYasiX BO3MOKHO IPU3HAHUE
rpakJiaHrHa Z COaBTOPOM IIPOU3BEIICHHUS, €CIIN €T0 UJies ObLTa BaKHBIM DJIEMEHTOM
MpU CO3JaHUK TIpou3BeleHHUs. B 3ToMm ciiydae, rpaxaaHuH Z Takxke Oyner
obJajaTesieM aBTOPCKUX MPaB Ha CO3JaHHYIO BEIIIb.

TakXe CTOUT YNOMSIHYTh, UTO B HEKOTOPBIX CTpaHaX CYIIECTBYIOT 3aKOHHBI,
KOTOPBIE 3aIUIIAIOT UJEH KaK TAKOBBIC, @ HE TOJBbKO KOHKPETHBIE TPOU3BECHHUS.
Hanmpumep, B CIJA cymectByeT mnonstue "trade secret", kKoTopoe o3HayaeT
KOMMEPUYECKYIO TAWHY W 3allUIIACT UAEU, KOTOPBIE MPEACTABIAIOT KOMMEPUYECKYIO
IIEHHOCTb JUIs1 KoMIauuu. OHaKo, B Poccuy 3aK0HO1aTEILCTBO HE 3aI[UIIACT HUJICH
KaK TaKOBbI€, a TOJbKO KOHKPETHbIC MPOU3BEACHUS.

Cy1iecTByeT MHEHHE, UTO PETUCTpAIMs aBTOPCKOTO TpaBa HE 00s3aTelbHA,
TaK KaK aBTOPCTBO BO3HMKAECT aBTOMATUUYECKH B MOMEHT CO3/1aHUsl TPOU3BEICHMUS.
OnHako, Kak MOKa3bIBAECT MPAKTUKA, PETUCTPAIIMSl aBTOPCKOTO MpaBa UMEET CBOU
penMyiiecTsa. B yacTHOCTH, peructpanus sBIsIeTCs J0Ka3aTeIbCTBOM aBTOPCTBA
U MpaBa Ha MMPOU3BEACHUE, UTO MOXET OBITh MOJIE3HO TTPU BOSHUKHOBEHUH CIIOPOB
U Ccy/eOHBIX pazoupaTeabcTB. Kpome Toro, perucrpaiiis aBTOPCKOTO MpaBa MOXKET
IIOMOYb B 3allUTE MPOU3BEACHHUS OT IUlaruaTa W HECAHKIIMOHUPOBAHHOTO
HCITI0Jb30BaHUS.

B ciyuae co «KnyHom» u Apyrumu MemMaMmu, KOTOPbIE CTAIU MOMYJISIPHBIMHU
B HHTEPHETE, BOZHUKAIOT IMPOOJIEMBI C ONpe/IeIICHUEM MTPaBO00IaIaTelIs U 3aUTON
aBTOpCKUX IMpaB. Kak mnoka3plBacT MpPAKTHUKA, B TAKUX CIy4asX CYIbl MOTYT
NPUHUMATh Pa3JIMYHbIC PEIICHHUS, a OTBETCTBEHHOCTh 3a HAPYIICHUE ABTOPCKHUX
IIpaB MOKET OBITh IIEPEHECEHA Ha PA3IMIHBIX YUaCTHUKOB IIETIOYKH UCITOTb30BaHUS
MPOU3BEICHUS.

B 1menomM, coBpeMeHHBIC TEXHOJIOTHHM W HHGOPMAIMOHHOE IPOCTPAHCTBO
CO3JAaK0T HOBBIE BBI3OBBI JIJISI 3AIIUThI ABTOPCKUX IPAB, U PETUCTPALHS] aBTOPCKOTO
MpaBa MOXKET CTaTh OJHUM U3 CIIOCOOOB 3aIIUThI MPOU3BEICHUN MHTEIICK Ty TbHOM

ACATCIIbHOCTH.
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Ocy1iecTBaeHUEe TOCYIapCTBEHHOM pETrHCTpallud MpaB  Ha OOBEKTHI
uHTeeKTyanbHol cooctBeHHOCTH (OUC) ABIsIeTCS OTHUM U3 BaXKHEUIIIHUX 3TAMOB
B ux 3ammure. ['ocymapctBeHHas peructpauus npaB Ha OMC nposogutcs B
COOTBETCTBHHM C 3aKOHOAATEIBCTBOM KaXXJIOM CTpaHbl, W MPOLUEAYPHl MOTYT
OoTiInYaThes B 3aBUCUMOCTH OT Buaa OWC u ropucamkumm.

B Poccum, Hanpumep, rocymapctBeHHas peructpaums npas Ha OHMC
ocymiectBisiercs: Pocnatentom - denepanbHOi Cly’)kK00H MO MHTEIUIEKTYaIbHOM
cobctBeHHoCcTU. s peructparuu npaB Ha OUC HeoOxoauMo moaaTh 3asBKY Ha
pErucTpaluoo, KoTopas AOJKHA COJEpP’KaTh CBEICHHS O 3asBUTENE, OMMCAHUS
0o0BEKTa, a TaKXKe IUIATy 3a PErucTpaluio. 3asBKa NPOXOJUT 3KCHEPTH3Y Ha
COOTBETCTBHE TPEOOBAHUSIM 3aKOHOJATENHCTBA, MTOCIE YETO, P MOJOKUTEIIBHOM
pe3yabpTaTe, pEruCTPUPYETCS U BBIAAETCS CBUAETEIBCTBO O PETHCTPALIMMU IIPAaB Ha
OoucC.

l'ocynapctBennast peructpanuss npaB Ha OHWNC oOecneunBaer ux
IOPUAMYECKYIO 3alllUTy M TPaBOBYIO TapaHTHIO, a TaKXe JaeT IMpaBO Ha
UCIOJIb30BaHNE 00BHEKTA B SKOHOMUYECKOM €SI TEIbHOCTH.

Cornacao ['paxnganckomy kogekcy P®, 00BEKTh aBTOPCKOro TpaBa u
CMEXHbIE TpaBa He TPeOYIOT 0053aTebHON TOCYIapCTBEHHOM peructpanuu. Tem
HE MEHee, MpaBooOJalaTe I MOTYT JOOPOBOIBHO 3apErUCTPUPOBATH CBOH
nporpammbl OBM u 6a3bl janubeix B PocniaTtenTe, 4To0BI 3alIUTUTH CBOU TpaBa Ha
9TU 00BEKTHI HHTEIUICKTYaIbHON COOCTBEHHOCTH.

Kpome Toro, peructpaiusi MOXeT OBITh MOJIE3HA B CIy4ae BOSHUKHOBEHMS
CIIOPOB O TIpaBax Ha OOBEKTHl WHTEIUICKTYaJbHON COOCTBEHHOCTH, TaK Kak
PErUCTPALMOHHOE CBUIETEIBCTBO MOXKET CIY’KUTh JIOKa3aTeIbCTBOM aBTOPCTBA U
MpaBa Ha MCMOJIb30BaHUE 00BbekTa. OHAKO, HE CTOUT 3a0BIBATh, YTO PETUCTPALIHS
HE SBJIAETCA 0053aTEIbHOM U HE SBIISETCA €IUHCTBEHHBIM CIIOCOOOM 3aIlUTHI MIPaB
Ha 00BEKTHI MHTEIJIEKTYaJIbHOW COOCTBEHHOCTH.

«Peructpamusi mpaB Ha OOBEKTbl MHTEJUIEKTYaJIbHOW COOCTBEHHOCTH,
ABJISIIOIMECS] OOBEKTaMU aBTOPCKOTO M CMEXKHBIX MpaB, B KAaKOW-TO CTENEHHU

3aMEeHseTCs IenoHupoBaHueM. Celvac mpoueaypa 3JIEKTPOHHOIO IENOHUPOBAHUS
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HE pEryJupyeTcsi Ha 3aKOHOAATEIbHOM YpPOBHE, HO OOJBIIMHCTBOM IOPHCTOB
paccMaTpHUBaeTCsl Kak OJMH M3 CIOCOOOB pErucTpaluy aBTOPCKUX MpaB Ha
UHTEJUIEKTYaIbHYI0 COOCTBEHHOCTD, CIIOCOOCTBYIOIIMIA UX 3amuTey [22].

«Kpome Toro, CBUAETENBCTBO O JACMOHUPOBAHUU NpHU3HaeTcs cyaamu PO B
Ka4yeCTBE JIOKa3aTelbCTBAa AaBTOpPCKOro mpasa. Hampumep, B 2021 rony
CBUJICTENILCTBO O JICTIOHUPOBAHUM CTaio ydacTHHUKOM Oosiee 100 cymeOHBIX
MpOLIECCOB, TJI€ OHO ObUIO TMPEACTAaBIEHO B  KauyecTBe JOKYMEHTAa,
NOJITBEPKAAIONIETO MPUHAIJICKHOCTh aBTOPCKUX IMpaB Ha npousBeneHue. Mcripl
CMOTJIM 3allUTUTh MpPUHAAJIEkKAIIee UM UCKIIOYUTENBHOE MPaBO, KOTOPOE ObLIO
HapyYIICHO TPeThUMU JuiamMuy» [48, c. 32].

OODBEeKThl HHTEUIEKTYyallbHOM COOCTBEHHOCTH, KOTOpbIE MOTYT OBITh
3aperucTpUpPOBaHbI, BKIIOYAIOT B CeOs:

— TMaTeHThI Ha U300PETEHUs — ATO IKCKIIFO3MBHOE MPABO HA HCIOJIb30BAHHE

U300peTeHus B TEUCHHE ONPEeIeNIEHHOT0 nepuoja Bpemenn. M3obperenue
MOET OBITb MPOIYKTOM WM TPOLECCOM, KOTOPBIM SIBISIETCS HOBBIM,
HEOUYEBUIHBIM U MPOMBIIIJIEHHO MPUMEHUMBIM.

— 3HaKd JJIS TOBApOB U YCIYT — 3TO 3HAKH, KOTOPHIE MCIOJIB3YIOTCS IS
OTJIMYMUS TOBAPOB M YCIYT OJHOTO MPEANPHUSATHS OT TOBAPOB M YCIYT
JIPYTUX MPEANPUATHNA. DTO MOTYT OBITH CJIOBA, IOTOTHUIIBI, IIBETA, 3BYKH U
JPYTHE SJIEMEHTHI.

— aBTOPCKHE TpaBa — ATO MpaBa Ha MPOU3BEACHHUS JINTEPATYPhI, HCKYCCTBA
U Hay4yHble pabOThl. DTO MOTYT OBITh KHUTH, MY3bIKa, (QUIBEMBI,
nporpaMMHoOe 00ecriedeHHe U APyrue MpoU3BEICHHUS.

— IpOMBIIUIEHHbIE O0pa3lbl — 3TO OJKCKIIO3UBHOE TIPaBO  Ha

UCIIOJIb30BAaHUE OPUTMHAIBHBIX JU3aHOB TPOMBIIUICHHBIX U3/1€IUi. JTO
MOTYT OBITH ()OPMBI, Y30PbI, LIBETA U IPYTUE JIEMEHTHI AU3aliHa.

— TOBapHbIE 3HAKW — 3TO 3HAKH, KOTOPBIE MCIOJB3YIOTCS ISl BBIIACICHHUS

TOBAPOB U YCIYT OJJHOTO MPEINPHUITHS HA PbIHKE. DTO MOT'YT OBbITh CJIOBA,

JIOT'OTHUIIBI, OBCTA, 3BYKH U APYTHUC DJICMCHTHI.
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— TONOJIOTUM HHTErpajbHbIX MHUKPOCXEM - 3TO 3KCKJIIO3UBHOE IpPaBO Ha
UCITI0JIb30BAaHUE OPUTMHAIBHOM TOIMOJIOTMU MHTErPaIbHON MUKPOCXEMBI.
3TO MOTYT OBITh CXEMBI, KOTOPBIE UCIIOIB3YIOTCS B AJIEKTPOHHKE.

— CEKpeTbl NPOU3BOJACTBA — ATO KOH(PUACHIMANbHAA HHPOpMaLUs,
KOTOpasi JaeT KOMIAHUU KOHKYPEHTHOE MPEUMYILECTBO. ITO MOTYT OBITh
TEXHUYECKUE JIaHHble, OW3HEC-IUIaHbl, KIMEHTCKUE CHHCKU U Jpyrue
KOH(UIEHIIMATbHBIE CBEICHMUS.

[Ipouenypa ToCynapCTBEHHON perucrTpanud OO0BEKTa HHTEIUIEKTYaJlbHON
COOCTBEHHOCTHM MOJKET pa3iuyaTtbCcs B 3aBUCHUMOCTH OT BHJAa OOBEKTa
MHTEJJIEKTYalbHOM COOCTBEHHOCTHM M 3aKOHOJATENbCTBA CTPaHbl, B KOTOPOM
perucTpanus npoBOJIUTCA.

Jlist peructpanuu naTeHTa Ha U300peTeHHe HEOOXOAMMO MOATh 3asBKYy Ha
NaTeHT C OINKCAaHWEeM M300pPETeHMs, BBIMIATUTH TOCYAAPCTBEHHYIO MOLUIMHY H
IPOWTH SKCIIEPTU3Y HA COOTBETCTBHE TPEOOBAHUAM NATEHTHOT'O 3aKOHOIATEIbCTBA.
JJist perucTpai TOBapHOTO 3HaKa Tak)ke HEOOXOAMMO TMOJaTh 3asiBKY, 3aIJIATUTh
NOLUIMHY U MPONTH SKCIEPTU3Y HAa COOTBETCTBUE TPEOOBAHUSIM 3aKOHOAATENIbCTBA.

«B xome perucrpanuu npoBoAHMTCS (popmanbHas SKCHEepTH3a, BO BpeMs
KOTOPOil MpOBEPSIETCS] HATMYME BCEX HEOOXOIUMBIX TOKYMEHTOB U MPABUIBLHOCTD
ux odopmienus. Takke NPOBOAMUTCS HKCIEPTH3a IO CYHIECTBY, IpPHU3BaHHAS
NOJTBEPAUTh, YTO OOBEKT OTBEYAET YCJIOBHSIM MATEHTOCIOCOOHOCTH, a €ro
CYIIIHOCTB PAaCKphITa B JOCTATOYHOM cTereHm» [17].

«ns peructpanuu mpaB Ha OOBEKTHl HHTEIUICKTYyaJIbHOW COOCTBEHHOCTH
HEOOXOIMMO OIUIATUTh TOCYAAPCTBEHHBIC TMOIUIMHBI, pa3Mep KOTOPBIX CHUIIBHO
OTJIMYAETCS B 3aBUCUMOCTU OT perucTpupyemoro oobekta/o0nekToB. Ilponenypa
rOCyJapCTBEHHON perucTpanuu MOXET JJIUThCS Oojiee roja, Mo3ITOMY Ha BpeMs
AKCIIEPTU3bI BBl MOXKETE JIEMIOHUPOBATh O0BEKT NHTEIIEKTYaJIbHOI COOCTBEHHOCTH
yepe3 oHaiH-cepBuc n’ RIS, 3akpenuB BpeMeHHOM IPUOPUTET aBTOPCTBA. ABTOpaM
MPOU3BEICHUI HAYKH, JINTEPATypbl U HUCKYCCTBA PEKOMEHIYETCSl JEMOHUPOBATH
CBOM palOThI, YTOOBI 3aPUKCUPOBATH ATy U BpeMsi, KOTJ1a 00BEKT yxe ObLI CO3/1aH,

a TaK)Ke MOJYYUTh TPABOIOITBEPIKIAIONIHI TOKyMeHT» [29].
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Ha, nas JenoHUpOBaHUS OOBEKTOB HWHTEIUIEKTyalbHOM COOCTBEHHOCTH
HEO0OXOUMO BBITIOJIHUTH PSiJ] ACHCTBUIA:

— papeructpupoBaTbea Ha caiite n'RIS m npoltn npouenypy MOAEpaLUu.
OTO HYXHO ISl TOro, 4ToObl YOEIUTHCS B TOM, YTO BBl SIBIISETECH
3aKOHHBIM BIIAJIENbIIEM O0OBEKTAa UHTEIEKTYalbHON COOCTBEHHOCTH ;

— 3arpy3uTh (aiisl c 00BEKTOM UHTEIJIEKTYaTbHONU COOCTBEHHOCTH B JIFOOOM
yno6HoMm st Bac ¢opmare. B 3aBUcUMOCTH OT THHa OOBEKTa
WHTEJUICKTYalbHONH COOCTBEHHOCTH OSTO MOXET OBITh TEKCTOBBIN
JIOKYMEHT, U300pakeHue, ayauo- Wik Bugeodaiin;

— yKa3aThb Ha3BaHue OOBeKkTa. OHO OymeT OTpaXxe€HO B CBUJETEJILCTBE,
KOTOPOE BBI MOJTYUYUTE TIOCIE 3aBEpIICHUS Mpoliecca TeMOHUPOBAHNS,

— clenath TNOJAPOOHOE OMHMCAHHWE 3arpyxaeMoro (aila M yKaxuTe
COAaBTOPOB, €ciau paboTa co3/laBajlaCh HECKOJIBKUMH aBTOpamMu. ITO
MIOMOJKET APYTUM TOJIb30BATENISIM JIYUIlle MOHSITh CYTh Balllero o0ObeKTa
UHTEJJIEKTYaIbHOW COOCTBEHHOCTH;

— BBIOpaTh mNoAXonsAmuid Tapud ucxoms u3 oObema (aitma U CpPoKOB
XpaHEeHUs MW OIIaTuTh ycayry. CTOMMOCTh JEMOHUPOBAHUS MOXKET
3aBUCETh OT MHOTUX (DaKTOPOB, TAKUX Kak pa3mep (aiisia, CpoK XpaHeHUs,
a TakKe BBIOpaHHBIN Tapud;

— CKayaTh W3 JMYHOrO0 KaOWHETa MPaBOMOJATBEPKIAIOUIUN JTOKYMEHT —
CBUJIETENBCTBO O ICTIOHUPOBAHUH. DTOT JOKYMEHT MOJITBEPKAAET, YTO BbI
SABIISIETECh  3aKOHHBIM  BIIJIETbIIEM OOBEKTa  HMHTEIUICKTYyaIbHOU
COOCTBEHHOCTH M 4TO OH OBbLT YCTIEIIHO JEMOHNUPOBaH Ha caite n'RIS.

BaxxHo oTMeTuTh, YTO JCNOHUPOBAHWE OOBEKTOB HWHTEIUICKTYalbHON

COOCTBEHHOCTH MOXET IMOMOYb BaM 3allUTHTh CBOM IpaBa Ha HUX B clydae
BO3HUKHOBEHHUS CIIOPOB WM KOH(MIUKTOB € ApyruMu aunamu. [loatomy, eciam y Bac
€CTh OOBEKT HHTEJUICKTYyalbHON COOCTBEHHOCTH, PEKOMEHAYETCS pPacCMOTPETH

BO3MOKHOCTDB €0 ACIIOHUPOBAHMA.
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«B xonme AenoHHpOBaHUS MOXKHO 3apaHee IMOCMOTPETh, KaK BBITJISIUT
uHpopmarsi 00 O0O0BEKTE B CBHUAETEILCTBE: BBOAUMBIE JaHHBIE OyIyT
0TOOpakaThCA B JIEBOM YaCTH OKHA Opay3epa B BUPTYaJIbHOM CBUAETENIbCTBE.

Ecnu BO3HUKHET criopHasi CUTyalusi, HapuMep KTO-TO MPUCBOUT aBTOPCTBO
00BEKTa MHTEIEKTYaJIbHOM COOCTBEHHOCTU WJIM PEATU3yeT €ro B KOMMEPUECKOM
JEeSATENbHOCTH, CBUAECTEIBCTBO O JIEIOHUPOBAHMM MOXET OBITh MPEIbSBICHO
HapyUIUTENI0 B KayecTBE JOKa3aTeabCTBa C TpeOOBAaHUEM MPEKPATHUTh
UCII0JIb30BaTh 00BEKT HHTEIUIEKTYyaIbHON coOcTBeHHOCTH [10].

n’RIS umeer cratyc omeparopa NEpCOHAJIBHBIX JAHHBIX — €r0 HalU4He
O3HAYaeT, YTO K 00pabOTKE U XpPaHEHHUIO JAHHBIX MOJIb30BaTeNIel CEPBUC MOAXOIUT
C IOBBIILIEHHOM OTBETCTBEHHOCTHIO, HE IOMYCKask UX MOBPEKACHUS WIH yTeuku. Tak
Kak HWHCTpyMeHThI n’RIS BXxoasT B peectp OTEUECTBEHHOTO MPOTPAMMHOI0O
obecneuenus (I10), ux pabora He 3aBUCUT OT TEXHUUECKOM MOAIEPHKKHA CTOPOHHUX
opranuzauui nin uHoctpanxoro I10.

JlenoHupyembie MaTepuaiabl XpaHATCA B 3alIUIIEHHOM IEHTpe 00paboTKu
nanabix (IIO) n'RIS ¢ TpexkpaTHbIM pe3epBHUPOBAHHEM U TreorpapuyecKuM

pacnpeaciiCcHuCM — 3TO 3HAYUT, YTO JdHHBIC HC 6YILYT CJIMTHI B CCTh WX YTCPAHBLI.

2.2 CyneOHasi 3a11MTA MPaBa HHTEJVIEKTYAJIbHON COOCTBEHHOCTH

CyneOHnast 3an1uTa MpaB UHTEJUIEKTYyalIbHOH COOCTBEHHOCTH - ATO IMPOIIECC, B
KOTOPOM TpaBooOiafaTeNlb WINET 3allUTy CBOMX IpaB, KOTJa OHU HAPYIIEHBI
OpyruM JuuoM. B mocienHee BpeMs BO3POCIO KOJMYECTBO €N, HPEAMETOM
KOTOPBIX CIIY’KaT OTHOILICHUS MO 3alllUTe HHTEIUIEKTYallbHbIX mpaB. C KaxIbIM
rogoM B cynax Poccuiickoit ®denepanum Bo3pacTaeT KOJIHMYECTBO A B cdepe
MHTEJUIEKTYaJIbHOM COOCTBEHHOCTU. ApOUTpakHbIE CyAbl MEPBOM WHCTAHIIMU B
2022 rTomy paccmotpenn 25,9 TBIC. CHOpPOB, CBSI3aHHBIX C  OXpaHOM
WHTEJUIEKTYaabHOM coOcTBeHHOCTH (1paB). [1o uroram 2022 roma CUII B kauecTBe

cyla TepBoM WMHCTAaHOUU paccMoTpero 937 men (B 2021 romy —791 neno), B
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KauecTBE CyJla KaccalluOHHOM uHcTaHuu — 2,1 teic. aen (B 2021 rogy — 1,7 ThiC.
nen).

3amuTa MpaB MHTEUICKTYaJIbHOM COOCTBEHHOCTH MOXET HMETh Jel0 C
pa3IUYHBIMU TUIIAMU TIPaB, TAKUMU KaK aBTOPCKHE MpaBa, MAaTCHThI, TOBapHbHIC
3HaKU, KOMMEPYECKHUE TalHBI U T.JI. DT ITpaBa MOT'YT ObITh HAPYIICHBI PA3TUIHBIMU
criocobamu, HampuMep, MyTeM KOMUPOBAHUS, UCIIOIB30BaHUS 0€3 pa3pelieHUs U
T.J.

CyneOHas 3a1uTa npaB MHTEIUIEKTYaJIbHON COOCTBEHHOCTH UMEET OTPOMHOE
3HAYCHHUE I CTUMYJUPOBAHUS MHHOBAIIUM W Pa3BUTUS B PA3IUYHBIX OOJACTSX,
TaKUX Kak HaykKa, TEXHOJOTHH, UCKYCCTBO U T.. OHA MOMOTraeT 3alUTUTh MpaBa
TeX, KTO BKJIQJIbIBACT CBOM 3HAHMS U UJCU B Pa3JIMUHbIC MIPOCKTHI U MPOIYKTHI, U
oOecreynBaeT CpaBeNIMBOCTh U PABEHCTBO B cpepe OmM3Heca U MHHOBAIUH.

PocriarenT sBnsiercst denepaibHbBIM OpPraHOM HMCIOJHUTEIIBHOW BIJIACTH,
KOTOPBIA OCYIIECTBISIET TOCYJAApPCTBEHHYIO PETUCTPAIMI0 TIpaB Ha OOBEKTHI
uHTeekTyanbHoit cooctBenHoctu (OMC) B Poccuu. Kpome Toro, Pocmarent
3aHMMAaeTCsl BblJauel NaTEeHTOB Ha M300peTeHus, TIOoJe3Hble MOJACIU W
IPOMBIIIIEHHBIE 00pa3Ilbl, a TAaK)Ke pEerucTpanuell TOBApHBIX 3HAKOB U 3HAKOB
00CITy)KUBaHHUS.

Korma peus unet o 3acekpedeHHbBIX pa3padOTKax, TO B TAKMX CIydasX MOTYT
OBITH MPUBIICYEHBI TIPEJICTABUTENN MPABOOXPAHUTEIBHBIX OPTAHOB K Pa3pEIICHUIO
CIIOPOB, CBSI3aHHBIX C HCIOJIB30BAHWEM HMHTEIUIEKTYalbHOU coOCTBEeHHOCTU. OHH
MOTYT CBsI3aThcsl ¢ PocraTreHToM U IpyrumMu rocyapCTBEHHBIMU MHCTAHITUSIMH 11
MOJIYYCHHSI HEOOX0IUMOM MH(POPMAIIHH.

Ecnu xe peub uaeT 0 HapyUICHUSX MpPaB Ha OOBEKThl MHTEIUICKTYaJIbHOU
COOCTBEHHOCTH, KOTOPBIE CBS3aHBI C MPOSIBICHUSIMHA HEYECTHOW KOHKYPEHITUH, TO B
TakoM caydyae @DenepanbHas aHTUMOHoMNoONbHasA ciayxkba (DAC Poccun)
3aHUMAaeTCs 3alllUTOM MpaB Ha MHTEIUIEKTyaldbHyl0 coOoctBeHHOCTh. DAC Poccun
OCYIIECTBIISIET KOHTPOJIh 32 COOJIOJIEHUEM aHTUMOHOIIOJILHOTO 3aKOHOATEeIIbCTBRA,

BKJIIOYAsl MpaBWIa KOHKYPEHIIMM Ha pBIHKE TOBapoB H yciayr. OHa MOXeT
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MIPUHUMATH MEPHI MO 3alIUTE MpaB MOTPeOUTENeH U mpeanpuHuMaTesicii, B TOM
qucie B 00J1acTH 3al[UThl HHTEJUIEKTYaJIbHON COOCTBEHHOCTH.

Ecnau PocnateHT u npyrue rocyiapCTBEHHbIE UHCTAHIIMU HE PEarupyroT Ha
HapylIeHUsl MpaB Ha HMHTEJUIEKTYaJIbHYI0O COOCTBEHHOCTb, TO OOpallleHue B CYyJ]
MOJKET OBITh €IMHCTBEHHBIM CITIOCOOOM 3alUTHI 3TUX mpaB [9].

Cyne6Hblil mporiecc 1Mo 3anuTe MpaB Ha UHTEIJIEKTYalbHYI0 COOCTBEHHOCTD
0OBIYHO HAYMHAETCS C MOJa4l UCKa B Cy/ICOHYIO MHCTAHITMIO. 3aTEM, HA OCHOBAaHUU
crateu 11 I'paxxnanckoro kojaekca P®, 3ammra rpaxJaaHCKUX MpPaB MOXKET OBIThH
OCYIIECTBJICHA B IMUHUCTPATUBHOU (hopme.

Cratbss 1248 T'K P® comepxuT mnepedyeHb HOPMATHUBHBIX ITOJIOKEHHM,
PETYIUPYIONIUX MPOIECC 3aIUTHl PaB Ha MHTEIUICKTYalbHYI0 COOCTBEHHOCTH B
cyle W B aIMUHHUCTpAaTUBHON ¢opme. Pa3buparenbcTBa Ha TeMy 3allUThI
WHTEJUICKTYaIbHON COOCTBEHHOCTH B CYJI€ MOTYT MPOUCXOIUTH JIsl JIFOOOTO pojia
OTHOIIICHUM, KACAIOIINXCSI MHTEUICKTyaIbHONH COOCTBEHHOCTH.

OnHUM U3 aKTyaJbHBIX CETMEHTOB OTHOIIICHUH MTPOIIECCYaThHOTO XapaKTepa
B cepe 3alIUThl MHTEIUIEKTYaAJIbHBIX MPaB SIBISETCS OINpPEACIICHUE MOJCYTHOCTH.
[ToctanoBnenue I[lnenyma BepxoBnoro Cyma P® ot 23.04.2019 r. Neo 10 «O
MIPUMEHEHUH YacTH YeTBepTou [ paxkmanckoro kogekca Poccuiickon denepannun» B
. 3,4 1 5 COOEPKUT pa3bsICHEHUS 00 OTPEICTICHUH TIOJICYTHOCTH JIeT Cy/1aM 001ei
FOPUCIUKITIH, apouTpakHbiM cynam u CUII.

Tak, B palloHHBIH CyI C HCKOM K TpaxaaHuHy oOpatmiock AO o
pPacTOp)KEHUHU JOTOBOpAa AaBTOPCKOrO 3aKa3a W B3bICKAHUHU 3aJ0JDKEHHOCTH B
pasmepe 12 180 py6. PaiioHHBIN Cya BBIHEC OMpEICICHHE O BO3BPAIICHHH HCKa
3asBUTEN0 HA OCHOBaHUU 1. 2 4. 1 cT. 135 T'TIK P® u ykaszan, 4yTo JaHHOE JEJ0
MOJICYZTHO MHPOBOMY CYJb€, CChUIAACh HA TO, YTO KCTIIOM 3asBICHBI TpeOOBaHUS
MMYIIECTBEHHOTO XapakKTepa, B TOM YHCIE€ O PACTOPKEHHH JI0rOBOpa KYILIU-
MIPOJIAXKH, IPU LIeHe ucka, He npesbimatonieid 50 000 pyO. (1. 4 u. 1 ct. 23 ['TIK PD).
AO 1nojano 4acTHYIO »KaJlo0y Ha OmpeJiefieHUe PalilOHHOTO CyZa B BBIIIECTOSIIUN
cyn. Ilo pesymprataM paccMOTpeHHUs KalOObl BEPXOBHBIA Cyn cyOwnekra PO,
CChUIAsICh Ha pazbsicHeHus 7 m. 5 19 nocranosnenus [lnenyma Bepxosnoro Cyna

P® ot 23 anmpens 2019 r. Neo 10 «O mpuMeHeHHH YacTH Y€TBEpTOH [ paxkmaHcKoro
43



konekca Poccuiickon @enepamuu», B CBOEM OINPENEIICHUM YKazajl, 4TO
IpaKIaHCKUE J1€J1a, BOZHUKAIOIINE U3 OTHOLIEHUH 110 CO3/IaHHUIO U UCIIOIb30BAHUIO
pPE3yIbTATOB HMHTEIUICKTYAIbHOW JESTEIbHOCTHA, OTHECEHHbIE K KOMIIETEHUUHU
CyIOB OOIIEH IOPUCIUKIIMN, PACCMATPUBAIOTCS PAOHHBIMU CyJaMH B KadecTBE
CyIOB IEpBOM HHCTAHLIMM,. BEepXOBHBI cyJ CyObEeKTa OTMEHWJ ONpeleJeHUE
palioHHOTO cyna. AHalIM3 NPOLECCYaNbHBIX NEUCTBUI B JAHHOM JIEJIE€ MO3BOJISET
cIenaTh BBIBOJ, YTO ONPENEIATh POAOBYIO MOACYIHOCTb, HCXOAS U3 CTOUMOCTH
TpeOOBaHUM, HEMPABUIIHHO.

[logcynHOoCTh Takux [Jel  OmpenessseTcs mpeamMeroMm cropa. [dpyrum
CErMEHTOM NPOLIECCYaIbHONM TKAHU SIBISIOTCS JOKa3bIBAHUE M JOKA3aTEJIbCTBA B
OTHOIICHHUAX O 3alUTEe MHTEIJICKTYaIbHBIX TIpaB [49, c. 32].

B ct. 64 AIIK P® u B ct. 55 I'TIK P® 3akoHomaTenb OTpa3ui MO CyTH
TOXJIECTBEHHBIE MOHATHUS O JOKA3aTENbCTBAX. B JaHHBIX CTaThAX MEPEUYUCIICHBI
JI0Ka3aTeNbCTBA, KOTOPHIE JIOMYCKAIOTCA 3aKOHOM, TaKHE KaK IUCbMEHHBIE U
BEIIECCTBEHHbIE J0KAa3aTeJIbCTBA, OOBSICHEHHUS JIMI, YYacTBYIOIIUX B JIEJe,
3aKJIIOYEHHS] IKCIIEPTOB, KOHCYJbTAllMM CIELUAJIMCTOB, MOKA3aHUS CBUIECTENEH,
ayJMo- U BUJIEO3aIIUCH, UHBIE JTOKYMEHTHI U MaTEpUAJIbI.

B cBs13u ¢ aKTUBHBIM pa3BUTHEM UH(OPMAIMOHHO-TEIEKOMMYHUKAIIMOHHBIX
TEXHOJIOTUW BO3HUKAIOT HOBBIE CIIOCOOBI JOKAa3bIBAaHUS M CPEJICTBA JOKA3bIBAHUS
[24, c. 138]. Tak, B nmocranosneHuu Ilnenyma BC P® Neo 10 pasbsicHeHO, 4TO
JOMYCTUMBIMU  JTOKa3aTEIbCTBAMHU  SBJISIIOTCS  pacreyaTKu  MaTepUalioB,
pa3MeIIeHHbIX B UHPOPMAIIMOHHO-TEIEKOMMYHHUKAIIMOHHON CETH (CKPUHIIIOTHI).

JpyruM npuMepoM MOKET CIYXHUTh 7en0, B KoTopoM OOmecTBo «X»
oOpaTHJIOCh B apOUTpakHBIA CyJ| TMEPBOM HHCTAHIIMM K CPEACTBY MAacCOBOM
uHpopManuu «Y» Mo BOMPOCY UCKIIOYUTEIbHBIX UMYIIECTBEHHBIX IIPaB B CyMMeE
30 000 pybneii (mpaBo Ha doTtorpadudeckoe uzobOpakenue). OOMIECTBOM B
CyJ1e0HOM 3aceJaHuM ObLI MPEACTABIEH IPOTOKOJ aBTOMAaTU3UPOBAHHOIO OCMOTpa
uHpopmaruu B cetu  «VHTepHeT»,  BBINOJIHEHHBII C  MOMOUIBIO
apromatusupoBaHHoi cucteMbl «BEBJDKACTUC». Cyn mnepBoil HMHCTaHIUU
OTKa3ajJ B YAOBJIETBOPEHUU HCKOBBIX TPeOOBaHWM, CChLIASCHh HA TO, YTO JAHHOE

A0Ka3aTCJIbCTBO ABJIICTCA HCAOIIYCTHMBIM, IIOCKOJIBKY IIPOTOKOJI HE 3aBCPCH
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HOTapuycoM. He cornacuBiuch ¢ pelieHueM cyjaa nepBoil nHctanuu, O0uecTBo
U TpeThe JUI0, HE 3asBISIONICE CaMOCTOsITeIbHOE TpeboBaHue (pabOTHUK
OO6miecTBa, aBTOp CIYKEOHOTO MPOU3BENCHHS), OOPATUIUCh C aNeUISIUOHHON
Xano00i B CyA BBIINIECTOSIIEH HHCTaHIMU. V3yduB Matepuansl Jena, Cyn
aneJuUIIIMOHHON MHCTAHIIMU Ha OCHOBaHUM a03. 2 m. 55 mocranonenus [lnenyma
BC P®19 Neo 10 ykaszan, 4To AOMYCTUMBIMHM JOKA3aTEIbCTBAMHU SIBJISIFOTCS B TOM
YuCjie CHeJaHHbIE U 3aBEPECHHBIC JIMI[AMU, YYACTBYIOIIUMHU B JeJI€, pacledyaTKu
MaTepuasoB, pa3MEIICHHBIX B HMH(POPMAIMOHHO-TEIEKOMMYHUKAIITMOHHOW CETH
(CKpUHIIIOT), C YKa3aHUEM aJijpeca HHTEPHET-CTPAHMIIbI, C KOTOPOH cJejaHa
pacrieuatka, a Takk€ TOYHOTO BPEMEHH €€ MOJYyYEeHHs, U MPHIIE] K BBIBOAY 00
OTMEHE PEIICHMs CyJa MEPBOM MHCTAHIIMU. B CBSI3M ¢ 3TUMU OOCTOSTEIHLCTBAMU
MOKHO OTMETHUTh, YTO PEIICHUE Cy/1a TIEPBON MHCTAHIIUU SIBJISICTCS OMUOOYHBIM.

Takum o0pa3zoM, pacmedaTKu MaTepUalioB JOJDKHBI OBITH CJIEJIaHBbI C
yKa3aHUEM aJipeca MHTEPHET-CTPAHUIIBI WK 3aCBHJICTEIIbCTBOBAHBI HOTAPUYCOM.

PaccmoTpum ere Ha OTHOM TIpUMEPE PeaT3allfio 3aUThl aBTOPCKUX MPaB
B cyneOHoMm mopsake B Poccuiickoit depeparuu. CormacHo m. 1 cr. 1266
['paxxganckoro kojekca P®, He nomyckaercs 06e3 corjacusi aBTOpa BHECEHHE B €TI0
NpOU3BEICHHE W3MEHEHWH, COKpalleHuil u jomnonHeHuil. B xome cynedHoro
pa30upaTenbcTBa OB U3YYEHBI BCE MPECTABICHHBIE CYy I0Ka3aTEIbCTBA, ObLIN
IPOU3BEICHBl HEOOXOAMMBIE JKCHEPTHU3bl. TakKe CTalo HM3BECTHO, YTO MEXKIY
UCTIIOM M OTBETYMKOM OBLI 3aKIIOYEH JUIEH3UOHHBI JOTrOBOp, HO IO €ro
ycnoBusiMm 'y AO «IlepBblii KkaHam» OTCYTCTBYET IIpaBO Ha mepepadoTKy
My3bIKQJIbHOTO TMPOU3BENCHUS, B TOM 4YHUCJIE NYyTEM apaHXUPOBKH, W
MPEJOCTABICHUE IpaBa MCIOJIb30BAHUS JAHHOTO MY3bIKaJIbHOTO MPOWU3BEIICHHS
TPETHUM JIUIAM, B YaCTHOCTH y4acTHHKaM 1oy «['omoc. 9», 6e3 coriacusi aBTopa
npousBeneHus. Coriacue aBTopa oTCyTcTBOBai0. COOTBETCTBEHHO UCIIOIb30BaHUE
MY3bIKaJIbHOTO TPOU3BEACHUS SABIISIETCSI HEIPABOMEPHBIM.

Cyn npuHS pellieHre: yA0BIETBOPUTh UCK YaCTUYHO:

— 3anpetutb AO «llepBblii KaHam» CcoO3JaHUE TEXHUYECKUX YCIOBUU,

00eCIeunBaroIInX JIF000€ MCIOIB30BAaHUE MY3BIKATHHOTO MPOU3BEICHUS

¢ TekcToM «llimoTy;
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— B3bIcKaTh ¢ AO «llepBbiii kaHam» B monb3y Jlo3el FOpusa Dayapnosuya
JICHEe)KHYI0O KOMIIEHCAIIMIO 3a HapyIIeHHE WCKIIOUUTENbHBIX IIpaB B
pazmepe 1 000 000 pyO., cyneOHbIe pacXobl Ha OIUIATy TOCYJaPCTBEHHOM
nonuiHel B pazmepe 13 500 py06., pacxonbl Ha OIUIaTy HOTapUAIbHBIX
nerctBuii B pazmepe 44 800 pyo.;

— B3bIcKaTh ¢ AO «llepBbIil KaHaT» pacxoJbl HA OIUIATY YCIYT 3KCIEpTa B
pazmepe 60 000 pyO.

B ynosnerBopeHHu ocTanbHOM uYacTh UCKOBBIX TpeOoBanuii Jloze HOputo
Onyapnosudy Obuio  oTkazaHo. Haubomnee pacnpocTpaHeHbl HapylieHUs B
nH()OPMAIIMOHHO-KOMMYHUKAIIMOHHON ceTtu « HTepHeT», mnpemocraBistonien
IIUPOKUE BO3MOKHOCTH ISl 0€CKOHTPOIBHOT'O UCIIOJIH30BAHUS U PACTIPOCTPAHEHUSI
00BEKTOB MHTEIUICKTyaJIbHOW cOOCTBEHHOCTH. JIt000e KomupoBaHue nHGOpPMAIIUH
WM CKaurBaHue (haityia BieueT 3a coO0M HapyIIeHHE TPaB TOTO WM HHOTO aBTOpa.
Poccuiickoe 3akOHOAATENBCTBO HE TMpeayCMaTpUBAaeT OTBETCTBEHHOCTH 3a
HapyIlIeHHE aBTOPCKOTO MpaBa B MHOOPMAIIMOHHON CETH, TOITOMY PEryJIupOBaHHUE
MPaBOOTHOIICHUH B IHTEepHETE MpencTaBiseTcss BecbMa CJIOKHBIM [11].

Ha ocHOBaHUU M3II0KEHHOTO MOKHO OTMETUTb, YTO HOPMBI MaTEPUATBHOTO
U TMPOLECCYyaIbHOTO IIpaBa, a TaKXKe pPa3bsiCHEHUS, KOTOPbIE YKa3aHbl B
noctaHoBieHun Ilnenyma BC P® Neo 10 scHO M 4YETKO OTpaxkalT Te
COCTAaBIIAIOIINE, KOTOpbIE MO3BOJSIOT MPUHUMATh MPAaBUIbHBIE CyIEeOHBIC AaKTHI,
OJIHAKO OTJIeJIbHBIE Cy/bl (B MPUBEIECHHBIX MPUMEPaX) UTHOPUPYIOT TPEOOBAHHS
HOPMAaTUBHBIX AaKTOB M PAa3bsICHEHWU BBICIIUX CYACOHBIX OpPraHoB, 4YTO HE
CIIOCOOCTBYET DPa3BUTHUIO HJEH CIPABEIJIMBOCTH CYAEOHOW 3amuThl U TpeOyeT
M3YUYeHHUs TaKWX OMMOOK M X ycTpaHeHus [25, c. 32].

K HapymuTento UCKIIOYUTENHHOTO TMpaBa MOXHO 3asBUTH TpeOOBaHUE O
nyONMUKalMKM pPEmIeHusT CyAa O JOMYIIEHHOM HapylIeHWH C YyKa3aHUEM
nencTBuTeNbHOTO MpaBoodaaaaresns (. S m. 1 ct. 1252 'K P®). Takum cmocobom
3alllUThl MOKHO BOCIOJb30BaThCA, HANpUMEp, €CIW HapyIIUTENb HE3aKOHHO
ncnoJsib3yeT Baimie uzoopereHue. C MOMOIIBIO MyOJUKAIMM MOMXHO H3BECTUTH
HEOTPAHUYECHHBIN KPYT JIUI] O TOM, YTO UMEHHO BbI SIBJISIETECH MPAaBOOOIaAATENEM,

a Ipyroe JuLO SABISETCS HAPYLIUTEIIEM.
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I'maBa 3 IIpoOsembl 3alIMTBI NPAB HAa O0BEKTHI HMHTEJIEKTYaJIbHOM

COOCTBEHHOCTH

3.1 IIpo0JieMbl 321U THI PAB MHTEJIEKTYaIbHOH cOOCTBeHHOCTH B PD

OO6ecrieueHue 3alUTHI TPaB HA UHTEIUICKTYAJIbHYI0 COOCTBEHHOCTh SIBIISIETCS
OTHOCHUTEJIbHO TPoOJIeMHOM cdepoi, Tak Kak TpaHUIlbl JaHHON COOCTBEHHOCTHU
MOPOM OKA3bIBAIOTCSl PA3MBITBIMM, & 3aKOHOJATEJILCTBO HE €T HaM JOCTAaTOYHO
YETKUX OTpeIeTICHUM I pa3penieHns KoH(IUKTOB B JaHHOU cepe. Bes mpaBoBast
najguTpa 3allUThl W PETYJIHPOBAHUS TPaB HHTEJUICKTYyaJIbHOWM COOCTBEHHOCTH
COCTOUT W3 TECHO MEPEIUICTEHHBIX, B3aMMOCBA3aHHBIX U B3aWMOJIOMOJHSIOIIAX
CHCTEM HAIMOHAJILHOT0, MEXIYHAPOJIHOTO U peruoHaabHoro mpasa [30].

B Hacrosimee Bpemsi mpaBa mpaBooOanaresneil U moip3oBareneil B chepe
WHTEJUICKTYaIbHOM COOCTBEHHOCTH SIBJISIIOTCS BaXKHOW TEMOM Mg OOIIecTBa |
[IPAaBUTEIBCTB. BBeneHHe HOBBIX 3aKOHOJATENIBHBIX HOPM U COTJIALLIEHUU
HaIpaBJICHO Ha OalaHCHPOBAHUE UHTEPECOB MpaBooOIaaaTeNell u mojJb30BaTeNeH.

C onaHOM CTOpPOHBI, MPaBOOOJIATATENM HMEIOT MPAaBO Ha 3alIUTy CBOUX
UCKITIOYUTENBHBIX MpPaB, YTO TMO3BOJSIET WM IMOJy4aTh MNPUOBLIL OT CBOUX
U300pETEeHNH, TBOPUYECKUX pPadOT M APYrMX HHTEIUIEKTYyalbHBIX MpOoAyKTOoB. C
JIPYTroi CTOPOHBI, TTOJIL30BATENIM UMEIOT MTPABO HA JOCTYI K HH(OPMAIH, 3HAHUSM
U KyJIbTYPHBIM IIEHHOCTSIM, KOTOpbIE€ MOTYT OBITb OIpaHUYEHBI TpPaBAMHU
WHTEJUIEKTYaJIbHOW COOCTBEHHOCTH.

B »aTOoil cBf3M, cornameHus, HAIMpaBICHHbIE HA 3alIUTy HWHTEPECOB
mpaBooOiasaTeneii M TONb30BaTeNiel, CTAHOBSATCA Bce Oojiee MOMYJISPHBIMHU.
Hampumep, Mappakenickuii 10roBop o IOCTyIE JUIsl HE3PSYMX U CIa0OBHUIAIINX,
npuHATEIN B 2013 roay, OTKpBIBA€T NOCTYIl K KHUTAM U JIPYTUM MaTtepuaiaMm s
O C OTPaHUYEHHBIMH BO3MOXXHOCTSMH 3pCHHS. OJTO COIJIANICHHE OBLIO
MIPUHATO B OTBET HA MPOOJIEMY IOCTYITHOCTH KHUT Ji CIA00BUIAIINX U HE3PAUUX

JIFOZIE BO BCEM MUPE.
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Bonpoc naTeHTHOM 3a1UThl (papMalieBTUYECKOM MPOIYyKIIMU U IPOU3BOICTBA
JOKEHEPUKOB 0e3 coryiacus mpaBooOagaTesieh sBIsSETCS aKTyallbHBIM U BbI3BIBACT
MHOTO cmopoB M jae6atoB. HecmoTps Ha TO, 4YTO pas3nUyHble KOHBEHLUU H
MEXIYHApOJIHbIE  JIOTOBOPBI  CTaparOTCA  ypPeryiaupoBaTb 3TOT  BOIPOC,
HECOBMNAJEHUE YCIOBUNA M HOPM YacTO 3aTPYAHSIET MPOLECC UMIUIEMEHTAIIMN dTUX
HOpPM B HallMOHAJIbHBIC 3aKOHOAaTeIbCTBa [31].

OnHuM 13 BO3MOKHBIX BBIXOJOB U3 ATOW CUTYallUU SIBJISIETCS MPEJIOKEHUE
JI. Kepmd, KOTOpBII Mpeiaracr BEpPHYTbCA K '"'HOPMAaTUBHBIM OCHOBaM' u
NEPECMOTPETH LIEJIM U 3aJa4d CUCTEMBI MPaB U UCKIOYEHUH. DTO MOXKET MMOMOYb
n30exaTh 0OpbObI M KOH(PIUKTOB MEKY Pa3IMYHBIMU KOHUIENIUSIMU U IPUBECTH K
pa3zpaboTke 6osee 3 (PEKTUBHOM CHCTEMBI 3aIIUTHI UCKIIFOYUTEIBHBIX MPaB.

Kpome Toro, BaxHO yuuTHIBaTh NYONUYHBIA MHTEpPEC W MPUHIIUI
"crpaBeJIMBOrO MOJIb30BAHUSA'", KOTOPHIN MO3BOJIAET UCIOJIB30BAaTh 3aAIIMUILIEHHYIO
MHTEJJIEKTYalbHYI0 COOCTBEHHOCTh B OIPEACNICHHBIX cllydasx 0e3 coriacus
npaBooOsianarens. DT MNPUHLMIBI MOTYT IMOMOYb OajJaHCUPOBATH HMHTEPECHI
npaBoobiiaiaTesneil 1 o0IecTBa B IEIOM.

[Ipouieccsl  coTpynHMYECTBa U B3aUMOACHCTBUS MEXAYHAPOJHOTO U
HAIMOHAJILHOTO TpaBa B cepe npaB MC crankuBaroTcs ¢ psSAOM MPENITCTBUM U
npobnem. OnHako, S CUMATA, YTO THOKUH TMOAXO0J K MEXIYHAPOJHOMY
yperyaupoBaHUIo TpoOsieM YHU(PUKAIMU M TapMOHU3AIMU HHTEIICKTYyaTbHBIX
IIpaB Pa3InYHbIX TOCYIAPCTB MOXKET OBITh (D (PEKTUBHBIM PEIICHUEM.

Hopmer TPUIIC (Cornamenne o0 opranmzanuu BcemupHON TOpProsin)
SBIISIIOTCS TIOJNIOXKUTEIBHBIM MPUMEPOM TaKOTO THMOKOro Mmoaxona. OTH HOPMBI
YCTAaHOBWJIM ~MHHUMAJbHBIE CTAHAAPTHl JUIsl  3alUTHl  MHTEIJIEKTYaJbHOU
COOCTBEHHOCTH B TOCYJIapCTBAaX-y4yaCTHUKAX, OJJHAKO OCTABUJIM BO3MOYKHOCTH IS
Ka)KJI0T0 FOCYAapCTBa CAMOCTOSATEIBHO PEIIaTh, KAK OHU OYyT peaJnu30BbIBATh 3TH
CTaHJapThl B CBOMX HAIIMOHAIBHBIX 3aKOHAX U MpaBUJIaXx.

B pesynbrate, rocyaapctBa-ydactHuku TPUIIC cmornu paszpabortath cBou
COOCTBEHHBIE HAIIMOHAIbHBIE 3aKOHBI U MPaBUJIa, YIUTHIBAsI CBOM OCOOCHHOCTH H

HHTCPCChbI, HO B TO K€ BpPEMA COOTBCTCTBYIONIHMC MHUHHUMAJIBHBIM CTaHAApTaM
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TPUIIC. DTo mnO3BOMMIO JOCTUYL OallaHca MEXIy TrapaHTHEdl 3al[uThl
MHTEJUIEKTYaJbHOM  COOCTBEHHOCTM W YBaXXEHUEM K  HAMOHAJIBbHBIM
3aKOHOJATENILCTBAM U HHTEPECAM TOCYIAAPCTB.

Kak ormeuaer npodeccop IlencunbBanckoro Yuusepcutera P. Oxeunuxu,
«IIEpEMEHBI, MPOU3oLIEeAINE B rocyaapcTBax noa Baussauem HopMm TPUIIC, nenb3s
paccMaTpuBaTh Kak OT/ACJIbHBIE OTBETHBIC IIArH, MPEANPUHATHIC UMU TIO TOBOIY
TpeOOBaHUI COINIALIEHUA. ODTH W3MEHEHUS HMMEIOT XapaKTep HPHUHATHS LEbIX
CTpaTeruii, KOTopsle cHOPMUPOBAHBI TOCYAAPCTBAMH, YTOOBI YCOBEPILIEHCTBOBATD
CBOM 3aKOHOJATENBCTBAY [4]. MOKHO TaKkKe corjaacuThes ¢ MHeHHEM, uTo « TPUIIC
SIBJISIETCS. MCTOYHUKOM JUIsl Pa3BUTUS TPABOBBIX HMHHOBALUM B TOCYJapCTBax
YYaCTHUIIAX COIJIAlIEHUs. TpHU OCHOBHBIX «CTOJNMA», Ha KOTOPBIX ACPIKUTCS
Cornamenue TPUIIC, — 310 3ampeT NUCKpUMUHALIUM, O0BEM 3alIUTHI MpaB U
CaHKIIMHU 32 HapyIICHHUE MOJOXKEeHUI corarienus» [15, ¢. 38].

Cornamenue TRIPS (Cormamenue o0 TOProBeIX — acleKTax IpaB
MHTEJUICKTYaIbHONH COOCTBEHHOCTH) ObUIO moamnucaHo B 1994 romy B pamkax
Bcemupnoit toprosoii opranuzanuu (BTO) u saBisieTcss OJHUM M3 KIFOYEBBIX
MEXIYHAPOJHBIX JOKYMEHTOB B 0O0JIaCTH 3allUThl MpaB HHTEIIEKTYalbHOU
COOCTBEHHOCTH.

TRIPS mnpenycMaTpuBaeT MHUHHMAalIbHBIA YpOBEHb MPABOBOM 3aIllUTHI
WHTEJUICKTYaIbHOM COOCTBEHHOCTH, KOTOPBIM TOJDKEH OBITh OOCCIeYeH BCEMH
CTpaHaMu-y4yacTHUUIAMH. KpoMe Toro, coriameHue COIEpPKUT  HOPMBI,
pPEryIUPYIOUIME TAKKE BaXKHBIE BOIPOCHI, KAK 3aIIUTA MATEHTOB, TOBAPHBIX 3HAKOB,
aBTOPCKUX IMPaB U MPOYUX 00BHEKTOB UHTEILIEKTYaTbHOW COOCTBEHHOCTH.

Opnnako, monHas yHU(UKAIUA HAIMOHATHHBIX 3aKOHOAATENBbCTB B JTAHHOM
cdepe He yaanach, MOCKOJIBKY KaXKIasi CTpaHa UMEET CBOU CIIEIU(PUIECCKUE YEPTHI
u ocooenHoctu. Tem He Mmenee, TRIPS crirpano BaxxHyto poib B CO3IaHAH €THHOTO
MEKIyHApPOJIHOTO COTJIAIIEHHs, KOTOPOE€ YCTAHOBWJIO MHUHUMAJbHBIA YpPOBEHb
3alTUTHI TIPAaB MHTEJUIEKTYaIbHON COOCTBEHHOCTH BO BceM mupe [32].

Kpome Toro, TRIPS cnocoO6CTBOBaNO YCTAHOBICHHIO PABEHCTBA MECTHBIX U

HMHOCTPAHHBIX BaﬂBHTCHeﬁ, 4YTO O3HA4YacT, 4YTO HMHOCTPAHHLIC KOMIIAHHHW HMCIOT
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TaKMe >K€ IpaBa Ha 3alIUTy CBOUX IPaB MHTEIUIEKTYaJbHON COOCTBEHHOCTH B
IPYTUX CTpaHaX, KaK 1 MECTHbIE KOMITAHUH.

3alurTa UHTEIJIEKTYaIbHOM COOCTBEHHOCTH SIBJISIETCSl BAKHOM M aKTyaJlbHOM
npobnemoil B Poccuu, 1 MexaHu3M ee 3aluThl JOJDKEH ObIThb 3(P(EKTUBHBIM U
coBpeMeHHbIM. COrJIaCHO MCCIIEIOBAHUSAM, CYI€OHBIN MOPSIIO0K SIBISIETCS] OJHUM U3
HanOosee HPGEKTUBHBIX MEXAHU3MOB 3alUTHl [PaB HUHTEIUIEKTYyalbHOU
coOcTBEHHOCTH B PO.

OpHako, Kak Bbl TMPaBWIBHO OTMETWUJIM, OBICTPOE pa3BUTHE IpaBa
UHTEJJIEKTYalbHOM  COOCTBEHHOCTH  MOXET MNPUBOAUTH K  TOMY, UTO
3aKOHOJIATENILCTBO HE YCIEBAET OMEpPeKaTh €ro pa3BUTHE. ITO MOXKET CO3/1aBaATh
HEONPEICICHHOCTh U 3aTPYIHATH pa3pelieHre CIopoB B JJaHHOU obmactu [35].

Jnst  pemieHus 53ToM  MpoOJeMbl HEOOXOAUMO TPUHUMATh MeEphl IO
YCOBEpIICHCTBOBAHUIO  3aKOHOJATENbCTBA B  O0JACTHM  MHTEJUICKTYaJIbHOM
COOCTBEHHOCTH, a Takke oOecneuyuBaTh OoJiee OMEepaTHBHOE pearupoBaHUE Ha
HOBBI€ BBI30BBI U U3MEHEHHUSI B 3TON 00J1aCTH.

Kpome Toro, Hapsany ¢ cyaeOHBIM MOPSIKOM 3alllUThI, CYHIECTBYET U Ps/I
OPYrUX MEXAaHU3MOB, TAKUX KaK aJMUHUCTPATUBHBIA TMOPSIAOK 3aIIUTHI,
JIOTOBOPHBIE OTHOLIEHUS WU T.A. VMCIoJb30BaHHE BCEX 3THUX MEXAHU3MOB MOMKET
MOBBICUTH A()(PEKTUBHOCTH 3AIMMUTHI MPAB HHTEIUICKTYIbHON COOCTBEHHOCTH.

«CoOBpEMEHHbBIE HUCCIENOBATENN YTBEPXKAAIOT, 4YTO Ha JaHHOM JTale
pPa3BUTUSA POCCUUCKOTO 3aKOHOJATENIbCTBA OCTAIOTCS HEPA3pEUICHHBIMU MHOTHE
po0eibl B 3alIUTe HHTEIJIEKTyaabHOU coOcTBeHHOCTH. OT™MeuaeTcs, 4to B Poccun
HET CIELHUAIBHOr0 cynaa no 3auure npasoobnanarens UC, XoTs psaa 3apyOexHbIX
CTpaH YyXe€ JaBHO CO3JaJd Takue CyAbl U OHU YCIEIIHO (PYHKIHOHUPYIOT. A.
Renkel, n3BecTHBII MaTEeHTHBINA AKCIEPT, TUCAT: «...B PecnmyOnuke benapych npu
BepxoBaoMm Cyne Pb yxe 10 mer addextuBno nericteyer CyneOHast KOJJIETHS 110
Jer1aM HUHTEJUICKTyaIbHOM coOCTBEeHHOCTH...» [4, ¢. 102]. Unes co3manus B PO
CHELUANbHBIX CY/OB, [10 HAIIEMY MHEHUIO, C OHOW CTOPOHBI, 3aCIyKUBAET 0c000€
BHUMAaHUS, BBHUJAY HEKOTOPHIX OCOOEHHOCTEH cQepbl HHTEIJICKTYalbHOM

COOCTBEHHOCTH, TpeOYIOIed HEKOTOPOW CIEIUMalbHOM 0CO00M MMOATrOTOBKH,
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ocoboro perynupoBaHus U 3amuThl. C Ipyro CTOPOHBI, 3TO MOKET MPUBECTH K
JOTIOHUTENbHBIM CYIIECTBEHHBIM PacXxoaM IroCy1apCTBEHHOr0 OIO/KETa, a TAKKe
K pOCTy ILITaTa U anmapara cyfoB. Jl[aHHOe MHEHUE HAXOIUT MOAAEPKKY IIHPOKOTO
Kpyra COBPEMEHHBIX aBTOpPOB. Tak, Hampumep, psJ aBTOPOB OTMEYAKOT, 4YTO
«Ha3pesa He0OX0AMMOCTh U3BMEHEHUS CYIIECTBYIOIIEH Cy/1e0HOM CUCTEMBI C LIENBIO
oOecrieueHus: >PQGEKTUBHON 3alIUTHl HMHTEJUIEKTYaJbHBIX IMpaB... CO3JaHHUE B
Poccuu cnenuanu3upoBaHHBIX CYyJI0OB CTAaHET HEOOXOIUMBIM IIarom...» [7, c. 63].

«Eme ogHoi mpo6iemMoii, 0 MHEHUIO psiia COBPEMEHHBIX HUCCIeA0BaTENeH,
ABJISIETCS B LIEJIOM HEBBICOKHM YPOBEHb IOPUINYECKUX 3HAHUW Yy BIIAJIEIIBLIEB
UHTEJUICKTyabHOU coOctBeHHOCTH. Hampumep, T.K. I'exaeB oTmedaeT, 4TO
«PeanpHOCTH TakoBa, uto mpeactaBieHue 06 MC B Poccuiickoit denepanuu aist
OOJBIIMHCTBA MHKEHEPOB, M300peTaTesiei, HaydHbIX PAOOTHHUKOB, XYIO>KHUKOB,
OM3HECMEHOB, K HAIlIEMy COXaJICHHUIO, OCTAeTCsl «OesbiM nsiTHOMY [4, ¢. 100].

Huskuii ypoBeHb IOpUAMYECKOW TPaMOTHOCTHM M IPAaBOBOM KYJIBTYpPHI B
oOIIeCTBE SBJISETCS OJHOM W3 MPUYMH, TOYEMY BIAAENbIbl MHTEIJIEKTYaIbHOM
COOCTBEHHOCTH HE MOTYT MOJIYYHTh JOKHOW 3allMTHI B cyie. MHOrue JIOAN He
3HAIOT CBOMX IPaB, HE IOHUMAIOT, KaK JOKa3blBaTh HAPYIIEHUE CBOUX MPaB U KaK
TpeboBaTh Bo3MeleHus yiepoa [37].

[ToBbITIIEHNE FOPUIMYECKON TPAMOTHOCTH M TIPABOBOM KYJIBTYPHI B 00IIIECTBE
MOMOXET  pemuTh d3Ty mnpobiemy. [ocymapcTBO  JOIDKHO — MPOBOAMTH
uHQOpMalIMOHHYIO  paboTy, pacnpocTpaHiaTh HWHOOpPMAIMIO O  TpaBax
MHTEJUIEKTYaJIbHOW COOCTBEHHOCTH U O TOM, KaK X 3alIUIIaTh. Taxke He00X01UuMO
oOydaTh TpaXKJaH HaBbIKAM CYICOHOW 3allUThl CBOWX TIpaB, MPOBOJIUTH
KOHCYJIbTAllUM U CEMHUHAPBI.

«Taxke B KauecTBe NpoOJIeMbl co3qaHus APGEKTUBHOTO MEXaHHU3Ma
Cy1e0HOM 3alUThl Ha3bIBAIOT HEJTOCTATOUYHYIO TEOPETHUECKYIO MCCIEJOBAHHOCTh
MpaBa HHTEIUIEKTYyaJIbHOM CcOOCTBEHHOCTH. HecMoTpss Ha CylIECTBEHHOE
OOHOBIICHUSI M COBEPIICHCTBOBAHHME 3aKOHOAATEIbCTBA, TEOPETHUECKHUE OCHOBBI
npaBa MC mno-npexHemMy OCTalOTCd OJHMM M3 YSA3BUMBIX TOYEK HBIHEIIHEN

opucnpyaeHunn P.@. Bo BceM, uto kacaercsa npaB MC, omrymaercss CBOero poaa
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"BTOPOCTENEHHOCTH" TI0 CPABHEHUIO C IPYTHUMU pa3eiiaMu IPa)xJaHCKOTo Ipasa -
0COOCHHO MMYIIECTBEHHOT'O M 00s3aTeIbCTBEHHOTO MpaBa. O4YeHb PeKO yUYEHBIC
BBIXOJISAT 3@ PAMKU KPUTHYECKOTO aHAIU3a IEUCTBYIOIIEr0 3aKOHOATEIhCTBA U, TIO
00JIBIIOMY CUETY, OECCUCTEMHBIX MPEIJIOKEHHUI 10 €r0 COBEPIICHCTBOBAHUIO» [34,
c. 102]. JanHast Touka 3peHHsS] UMEET MPaBO Ha O0CYXJIeHHE, OCOOCHHO yUUThIBas,
y10 PO ¢ 1990-X rT. Hauano akTuBHOE pehOpMUPOBaAHUE 3aKOHOIATEIbCTBA B chepe
WHTEJUICKTYaJTbHOH COOCTBEHHOCTH, YTO, B II€JIOM, TMOCIYXWIO MNPUUYUHON
HEKOTOPOT0 OTCTaBaHMsI 3aKOHOJATENbCTBA U, COOTBETCTBEHHO, TEOPETUUYECKOM
0a3pl UWCCIEAOBAaHUW OT psAla TMEpPeOBbIX TOCYIapCTB € YK€ JIaBHO
chopmupoBaBIencs PBIHOYHOM PKOHOMMUKOM, oonee Pa3BUTHIM
3aKOHO/IATEILCTBOM B c(hepe 3allUThl HHTEIUICKTYaIbHONH COOCTBEHHOCTH.
«CerogHsi 0coOyI0 aKTyaldbHOCTh MPUOOPETAIOT BOMPOCHI, CBSI3aHHBIE C
HapymieHusiMu B cdepe 3amutbl npaB MC. Mcnonbs3oBaHWe Hay4YHBIX CTaTew,
IIPOU3BEJICHUM JIUTEPATYPhI, BUEO (DailioB, My3bIKM B KOMMEPYECKUX LIENX 0e3
corjacus nmpaBooOiagaTesield He TOJILKO HAHOCUT 3HAUYUTEIbHBIN YPOH SKOHOMUKE
rocy/apcTBa, a TaK)Ke HapyllaeT rpaBa aBTOPOB, MOTpeOUTENEH ITON MPOAYKIIHH.
B 2006 roma BcTynuiaa B CHIIy 4YeTBEpTas 4YacTh ['pakJaHCKOrO KoOJeKca
Poccuiickoit @enepanun, NOCBAIICHHAS! TPABOBOMY PETYJIUPOBAHUIO OTHOIICHUN B
ctepe UC. 3akoH 3aMeHsIET BCce paHee cyliecTBoBaBIre 3akoubl 00 C u nmpuBoAuT
UX B COOTBETCTBHE C MEKIYyHApOJIHbIMU cTaHaapTamu. Bompocsl 3amutel UC
IPUHUMAIOT 0c000e¢ 3HaueHWe B CB3W co BerymieHueM Poccum B BTO m
npucoenuHeHnem P.d. Kk MeXIyHapOOHOMY COIVIALIEHHUIO [0  OXpaHe
uHTeIuekTyanbHoi cooctBeHHOCTH (TRIPS). MccnenoBatenu moguepkuBaroT, 4To
«BaKpeIuieHNEe B 3aKOHOATEIbCTBE MHTEIIEKTYaIbHOM COOCTBEHHOCTH B KaUeCTBE
CaMOCTOSITEJILHOTO O00BEKTa TPAKJAHCKOTO TpaBa CO3JAN0 YCIOBUS IS
CaMOCTOSITEJILHOTO y4YacTHsi B TpaxIaHCKOM 000pOTe pe3yJbTaTOB TaKOU
JESTENHHOCTH U TIOJIYYCHHS MAaTEPHAIIBHBIX OJIar OT UX MCIOIB30BaHus» 5, ¢. 73].
VYxecToueHne OTBETCTBEHHOCTH 32 HAPYIICHUS! HHTEIUICKTYaJIbHOW COOCTBEHHOCTH
MOXET TOMOYb B PEHICHUU MpoOJieMbl 3allUThl MpPaB HHTEIUICKTYyalbHON

cobctBeHHocTU. B Poccun, ¢ 1 okts16ps 2014 roga Obna mononHeHa ctaths 1250
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I'paxxnanckoro konekca P®, koTopasi ycTaHaBIMBAET yCIOBUS MPUBJICUEHUS JIUIIA
K OTBETCTBEHHOCTH 32 HapYLIEHUE MHTEIUIEKTYaJbHBIX MTpaB. JTO BKIIOYAET B cE0s
BO3MeEIlleHUE yuiepOa, ymuaTy mrpada U BO3MOXKHOE BO30YKIEHHUE YTrOJIOBHOTO
Jielia B CJTyvae COBEPIICHHS TSHKKUX Hapyiienui [38].

OnnHolt 13 HanboJiee BaXHBIX MPOOJIEM BCE €llle SBIsIeTCs mpodiieMa pacueTa
JI€HE)KHOW KOMIIEHCALIMHU OT 3JI0YMBIIIJIEHHUKOB, HAPYIIMBIIUX UCKIIOUUTEIbHOE
aBTOpCKOE MpaBo. JlaHHBIM BOIPOC, KOHEYHO, UMEET HEKOE CBOE ypEeryJupOBaHHE
Ha 3aKOHOJATEIbHOM YpOBHE, cornacHo cT. 1301 I'paxxnmanckoro koaekca PO
KOMIIEHCAIUsI MOKET COCTaBIATh CyMMy OT 10 ThIC. 10 5 MIIH. pyOsel, IByKpaTHBIH
pa3Mep CTOMMOCTHM  HM3TOTOBJIEHHBIX KOHTpa(aKTHBIX OSK3EMIUISIPOB  WJIU
JIBYKpaTHBIA pa3Mep CTOMMOCTH TpaB Ha JIaHHYI0 HMHTEIUIEKTYaJbHYIO
coOCTBeHHOCTh. Kak MOXHO 3aMETUTh U3 MEPEUUCICHHOTO BBINIE, TPAHUIIBI
JICHe)KHOW KOMIICHCAIIMU SIBJISIIOTCS KpalHE pa3MBITBIMU U OOIIMPHBIMH, a
OTIpeJICICHHEe CTOMMOCTH IMPaB HAa MHTEJIEKTYaJIbHYI0 COOCTBEHHOCTh BOOOIIE HE
peryaupyercss U He ycraHaBiuBaeT HUKakux kputepueB [40]. Tloatomy wacrto
BO3HUKAIOT CHUTYallud, B KOTOPBIX TOCTPAJaBIINi, COCTABISIOUIUN HCKOBOE
3asiBJICHHE, HE 3HAET, KAKyI0 CYMMY €My yCTaHaBJIMBaTh, U YKa3bIBAE€T MAaKCUMAJILHO
JOMyCTUMOE 3Hau€HWe, II0CJI€ Yero CyA 4YacTo MOXET MoTpedoBaTh C
NOCTpaJaBIIero 00OCHOBAHKE JIJISl TAHHOW CTOMMOCTH MOPaJIbHOW KOMITEHCAIIUU, U
NOCTpaAaBIINil OyIeT BBIHYXKICH OIUIAYMBATH JIOPOTOCTOSIIYIO JSKCIIEPTHU3Y,
KOTOpasi, K COXAICHUIO, TAKXKE SIBISETCS TOBOJIBHO Pa3MBITON B IUIaHE YCTAHOBKH
BBITUIATHI JICHEXKHOW KoMIeHcamuu. VICcXons u3 3TOro, Mbl HAONIOaeM YETKYIO
mpoOJjieMy, BBIpaKAIOMIYIOCS B HEOOXOJMMOCTH CO3JaHus Oojiee YETKOH U
CTPYKTYPHPOBAHHOM KJIacCU(DUKAIIUU TSI OIICHKU MPOAYKTOB MHTEIIEKTYaTIbHOTO
tpyna. Muoit mpoGiemoii, BO3HUKAIOIIEH B TaHHOU cdepe, MOpoi MOKET SBIATHCA
TOT (aKT, YTO CIOUCOK PAa3HOBUAHOCTECH WHTEIUICKTYyallbHOH COOCTBEHHOCTH
CYIIECTBYET M 3aKpEIUICH B COOTBETCTBUM C 3aKOHOIATEIbCTBOM B CT. 1125
I'paxnanckoro koxekca Poccuiickonn depepauvu, M JaHHBIA CIUCOK SIBIISETCS
KpaiiHe orpaHuyuBaronuM. HecoMHEHHO, OOBEKTHI, MOMAJAOIINE TMOJI JIaHHbIC

PasHOBUAHOCTH, ABJIAIOTCA BCC CIIC AKTyaJIbHbBIMKM BHIAAMH HHTGJ’IJ’IGKTy&J’IBHOﬁ
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COOCTBEHHOCTH M HYXKIAIOTCS B 3aIllUTE, OJHAKO MHOTHE cepbl NeATETHHOCTH C
MOMEHTa W3/IaHUs JaHHOW CTaTbU BECOMO MPOJBUHYIUCH, OCOOCHHO YYHTHIBAs
pa3TUYHBIC KOMITBIOTEPHBIC TEXHOJOTHU, W TEMEepPh BO3HHUKAIOT YXKE HOBBIC,
HEU3BECTHBIC paHee, 00bEKTHl MHTEIJICKTYaTbHOH COOCTBEHHOCTH, KOTOPBIE TAKXKe
HY)KJAIOTCsl B 3amuTe. B 9Toil 00MacTi SpKUMH TpUMEpaMH MOTYT MOCTY>KUTh
cepbl KOMIBIOTEPHBIX UT'P M KPUIITOBATIOTHI [44].

«3anmra MHTEINIEKTYaIbHOM COOCTBEHHOCTH MPUOOpETaeT HAMOOJBIIYIO
aKTyaJbHOCTh B 3MOXy IudpoBm3anun. [lonp3oBaTenn ceTd KOMUPYIOT MY3BIKY,
(GUIBMBI, IEPECHUTAIOT KX CBOUM JIPY3bsIM, 3HAKOMBIM, COXPAHSIOT Ha KOMITBIOTED.
B pesynbraTe HapymieHuid B JaHHOW OOJIacTH ¢ KaKIbIM JTHEM CTaHOBUTCS BCE
Oosnbie u Oonbiey [22, ¢. 420].

«I mpu »sTomM Bce Ooiblie mpobdiieM, CBSI3aHHBIX C  3allUTOU
MHTEJUICKTYaTbHONH COOCTBEHHOCTH BO3HHMKAET B ceTH VIHTEpHET HECMOTpS Ha TO,
YTO CETOMHS 3HAYCHHWE YPOBHS 3alIUThl W YHHUKAIBHOCTH HHTEIICKTYaJIbHON
COOCTBEHHOCTH TMOCTOSIHHO pacTeT. YTIyOJieHHe JaHHOW TEHJEHLUU CBA3aHO C
pacnpocTpaHeHreM WH()OPMAIIMOHHBIX TEXHOJIOTUN U TMTOCTOSIHHON MOTPEOHOCTH B
MHHOBAITUSAX B CAMBIX Pa3IMYHbIX cepax obmiecTBay [5, c. 79].

«Heobxomumo mnpusHaTh, 4YTO cerogHs B Poccum paspabGoraHbl U
UHTETPUPOBAHBI ISl IIUPOKOTO IPUMEHEHHS TT100aNbHbIE HHCTPYMEHTBI TPOBEPKH
uHbopmanuu, Harpumep 0aza manubeix o Opennam BOMC u cucrema TMclass,
(GYHKIIMOHAI KOTOPOM TO3BOJISIET HAXOAUTh 3apPETUCTPUPOBAHHBIE TOPTOBBIC
Mapku. TexHomornu OJIOKYEHH MO3BOJISIIOT TOJTBEPKIaTh aBTOPCTBO, a B peecTpe
WHTEJUIEKTYaJIbHON COOCTBEHHOCTH (PHUKCHPOBATH BCE CTAIAWM >KHM3HEHHOTO IIHKIIA
o0BEKTa C MOMEHTa €ro CO3JaHusl 70 KaXKJIOro Ciy4yash HCIOJIb30BaHUS B
MIPaBONPUMEHHUTEIBHON TIPAKTUKE.

Ha ceromusmuuii neHbp yTBepkaeHa W peanusyercs CTparerus HaydHO-
TEXHOJIOTMYECKOTro pa3Butusa Poccuu, 11e5ib KOTOpoil — 00eceYnTh MIaHOMEPHbBIN
TpaHcdep, ynpaBiIeHUE U 3aIUTY UHTEIUIEKTYaTbHON COOCTBEHHOCTH, pa3paboTaHa

nopoxknast kapta IPnet um cereBas mmardopma, mo3BonsArOmas Ha 0Oase
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MCITIOJIb30BaHUS TEXHOJIOTUU OJOKYEHH, YPaBIATh 00bEKTAMU UHTEIUIEKTYaIbHON
cobctBenHocTn» [33, c. 45].

Taxkum 00pa3om, 3amuTa MNpaB UHTEUICKTyalbHOU coOCcTBeHHOCTH B Poccun
SIBJISIETCSL AKTYaJbHOM MPOOJIEMOM, C KOTOPOU CTAIKMBAIOTCS MHOTHE KOMIIAHUU U
WHIUBUYyaJIbHBIE MpaBooOnagaTenu. HecMoTps Ha Hanuuue 3aKOHOAATENbCTBA,
KOTOpPOE peryaupyer 3Ty o0JacTh, MHOTME HAPYIICHUS MpaB MHTEIJIEKTYyalbHOU
COOCTBEHHOCTH OCTAlOTCs O€3HAKa3aHHBIMHU. 3aIIMTA MPAB Ha UHTEIUIEKTYaIbHYIO
co0ctBeHHOCT, B Poccum sBisercs axkTyanbHOM mnpoOnemoil. Heobxoaumo
OTMETUTb, YTO B MOCJEIHUE OBl ObUTM MPEANPUHATHI ONpPEEICHHbIC MIard s
yaydllleHus cutyanuu B 3Toi cdepe. Tak, B 2013 romy Obima npussTa
OenepanpHblii 3akoH "OO oOxpaHe NpaB Ha pe3yJabTaThl WHTEIUIEKTYalbHOM
JESTENBHOCTH W CPEACTBA MHAMBHUAYATU3aLUU", KOTOPBIM YCTAaHOBUJ MPABOBYIO
OCHOBY JIJIs 3aIlIUThl HHTEIJIEKTYalIbHOU coOCTBEHHOCTH B Poccun.

Opnnaxko, B HacTosiIee Bpemsi B Poccuu erie HeT crienaain3upoBaHHBIX CYI0B
[0 PELICHUIO JIeJl, CBSI3aHHbIX C 3amuTor npaB Ha MC, a Taxke HU3KUNA YPOBEHb
IOPUIMYECKUX 3HAHUM Yy BIIAJENblEB WHTEUIEKTYaJbHONW COOCTBEHHOCTH. IOTO
3arpynnser 3amury npaB Ha MC u co3gaer mpobOiemsl i CcyAeOHONH CUCTEMBI
Poccun [50].

B cBsi3u ¢ 3TUM, y’)KECTOUEHHE MEP OTBETCTBEHHOCTH 3a HapyIlICHHE MpPaB Ha
MHTEJUIEKTYaIbHYIO0 COOCTBEHHOCTb SIBJIIETCS HEOOXOAMMBIM LIAroM. DTO TOMOXKET
MOBBICUTH ypOBeHb 3amuThl mpaB Ha WC W CHU3UTH Harpy3ky Ha CyAcOHYIO
cucremy. Kpome Toro, BaxHO HOpOAOKATH pabOTy MO  CO3AAHMIO
CHELUAIM3UPOBAHHBIX CYAOB U IOBBIIIECHUIO IOPUAUYECKOM TI'PaMOTHOCTH
BJIa/I€JIbIIEB MHTEJUIEKTYaIbHONH COOCTBEHHOCTH.

B 1nenoMm, MOXHO cka3ath, uro Poccus mpoaBuraercs B HalpaBlICHUU
YIYYIIEHHUs] CUCTEMBI 3alllUThl IPaB HAa MHTEJUIEKTYaJbHYI0 COOCTBEHHOCTb.
OpnHako, erie MHOTO pabOoThl IPEACTOUT CENaTh, YTOOBI 00€CTIEYUTh OTHOLIEHHYIO
3amuty npas Ha MIC B Poccum.

OnHoif M3 OCHOBHBIX MpoOJEeM OTCYTCTBHE A((PEKTUBHBIX MEXaHH3MOB

3alIUThl MPAB HA MHTEPHET-KOHTEHT. B Poccum cyiiecTByeT MHOKECTBO CaWTOB,
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KOTOpbIE HApYILIAIOT aBTOPCKUE MpaBa, 1 MHOTHE U3 HUX HAXOMSATCS 3a TpaHULEH,
YTO YCJIOXHSET MPOIIeCC 3alUThl IpaBoodaaaresei [51].

Kpome Ttoro, B Poccum cymectByer mnpoOiemMa HU3KOH KyJIbTypbl
MHTEJUIEKTYaJbHOM COOCTBEHHOCTH. MHOrue JIOJd HE OCO3HAIOT, YTO
MCIIOJIb30BaHUE UYXUX MPOU3BENCHUN 0€3 pa3pelleHus SIBISIETCS HE3aKOHHBIM, U

MPOJOJKAIOT HApYIIAaTh NMPaBa UHTEUIEKTYaIbHONH COOCTBEHHOCTH.

3.2 IlpenJioskeHusi MO COBEPUICHCTBOBAHMIO 3aKOHO/AATEJLCTBA B c(epe

O0XPAaHbI HHTE/UIEKTYAJbHOI cO0CTBEeHHOCTH B P®

JIuma, HapymarMe aBTOPCKUE TMpaBa MM KE IpaBa MpaBOOOJagaTens,
HAHOCST HE TOJIBKO UM MaTepHaIbHBIN yIepO, HO M HApyIIAIOT 3aKOHHBIC HHTEPECHI
rocy/apcTBa M OOIIECTBA B IIEJIOM, TaK KaK CBOMMHU JICHCTBHSIMU OHU TIOJIPHIBAIOT
OCHOBOIIOJIAraloNIe TPUHIIMITBI dKOHOMHMKH. Hes3HauuTenbHas Mepa Haka3aHUs,
IpeyCMOTpPEHHAs 3a MPECTYIUICHU B chepe MHTEIJIEKTyaIbHOW COOCTBEHHOCTH, a
TaKk)K€ HEOCBEJAOMJIEHHOCTh aBTOPOB W MpaBooOJIajiaTeneil B cUCTeMEe U Mepax
HaKa3aHUs 3a JaHHOE IMpaBOHApyIIeHHE, TPeOYIOT BHECEHUS HM3MEHEHUU B
JICHUCTBYIOIIEE 3aKOHOJATEIhCTBO, a TaKKe IMOBBIIIEHUE OCBEIOMIIEHHOCTH
oOmiecTBa 0 naHHOM yrpose. Cremays u3 3TOro, MOKHO CKa3aTh, YTO CAHKIIMU 3a
HapylIeHUE TpaB HAa HMHTEIUIEKTYaJIbHYIO COOCTBEHHOCTH IOJKHBI MPUOOPECTH
IPEBEHTHUBHOC WIIH JK€ MpeaAyIpekaaroiiee 3naucHue [52].

Jlyist Toro 4ToOBl MOHATH, TOYEMY CETOMHS HEOOXOoAuMa IEHTpaIu3alus U
oObenuHeHue (GYHKIMHA B OTHOIICHWH OXPAaHbl WM 3alllUTHl MpPaB Ha OOBEKT
HMHTEJUIEKTYaIbHON cOOCTBEHHOCTH B IHTEpHET, CTOUT pacCMOTPETh COBPEMEHHYIO
CUTyaluio B 3Tol obOnactu. B Hacrosimiee Bpemsi HTEpHET ABISIETCS OAHUM U3
HanOoJiee BAXKHBIX MCTOYHUKOB HMHTEIJICKTYaJIbHOW COOCTBEHHOCTH, TaK KakK OH
MO3BOJISIET CO371aBaTh, PACIPOCTPAHATH M HCIOJB30BaTh Pa3IMYHbIE OOBEKTHI
WHTEJUIEKTYaTbHON COOCTBEHHOCTH, TakWe KaK TEKCThI, (oTorpaduu, My3bIKa,

Bujaco u ap. OpHako BMecTe ¢ TeM MHTepHET Takke cTall MPOCTPAaHCTBOM s
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HapylUIeHUs MpaB Ha OOBEKThl MHTEJUIEKTYyaJIbHOM COOCTBEHHOCTH, TaK KakK JIETKO
KOIIMPOBATh U PaCIpPOCTPaHATh OOBEKTHI, HE UMEs Ha 3TO MPaB.

B »TOl CBA3M LeHTpanu3auusd UM OObEAMHEHHE (PYHKIMI B OTHOLIEHUU
OXpaHbI U 3aLUIUTHI IPAB HA 00BEKT UHTEIJIEKTyaIbHOU cOOCTBEHHOCTH B IHTEpHET
ABJIAETCS HEOOX0AUMON Mepoi st 3PPEeKTUBHOTO OOpbOBI ¢ HAPYUICHUSIMU TPAB
Ha OOBEKThl MHTEIUIEKTyalbHOU coOcTBeHHOCTH B MHTepHer. Co3gaHue eauHoro
HallMOHAJIBHOTO opraHa Ha 6a3ze Munuudpsl Poccun, KoTopblil OyneT 3aHUMAThCS
OXpaHOM U 3alIMTON MpaB Ha OOBEKT UHTEIIEKTYaIbHON COOCTBEHHOCTH, TO3BOJIUT
COCpPEIOTOUYHUTh BCE HEOOXOJUMBIE PECYpPChl M KOMIETEHIMH M 3P(PEeKTUBHON
O00prOBI C HApYLICHUSIMU TPaB Ha OOBEKTHl MHTEIUIEKTYalbHON COOCTBEHHOCTH B
Uurtepuer [53].

OcHoBOM 111 mpolecca OXpaHbl M 3allUTHl  MpPaB  Ha  OOBEKT
WUHTEJJICKTYaIbHOM COOCTBEHHOCTH SIBJISIIOTCS KOHCTHUTYLIMOHHBIE HOPMBI H
MOJIOKEHUSI TPaKIaHCKOTO 3aKOHOAATENIbCTBA. JTO O3HAYaeT, YTO BCE MEPHI,
OpUHUMaeMble B OTHOIIEHHWM OXpaHbl U  3alllUThl MpaB Ha OOBEKT
MHTEJUIEKTYaIbHON COOCTBEHHOCTH, JIOJKHBI COOTBETCTBOBATH 3aKOHOAATEIBCTBY
Y YYUTBIBATh IPaBa U HHTEPECHI BCEX CTOPOH.

AHanu3 HOPMaTHUBHBIX I10JX0I0B MIO3BOJISIET BBIAEIUTH HUCIIOIb30BAHHUE JBYX
(GopM 3amuTHl MpaB Ha MHCIOJIB30BAHME HHTEJUIEKTYalbHOM COOCTBEHHOCTH, a
UMEHHO: IOPUCAUKIMOHHAsA (GopMa M HEIOPUCAUKIMOHHAA. FOpHCIUKINOHHAS
dbopma OxXpaHBl W 3aMMUTHl IpaB Ha OOBEKT HMHTEIICKTYaJbHOW COOCTBEHHOCTH
IpearnoaracT MpHUBJICYCHNE BUHOBHBIX JIMI] K OTBETCTBEHHOCTH B CYJIEOHOM
nopsake. HeropucnukunonHas ¢opma oOXpaHbl M 3alIUTHl MPaB Ha OOBEKT
MHTEJUIEKTYaJIbHOU COOCTBEHHOCTH BKJIIOUAET B C€0sI MPUMEHEHUE Pa3INuHbIX MEp,
HANpaBJICHHBIX HAa  MPEeNOTBpallleHHEe HapyUIeHHWH TMpaB HAa  OOBEKTHI
MHTEJUIEKTYaJIbHOM COOCTBEHHOCTH, TAKUX KakK OJOKMpPOBKA JOCTyHa K caiTawm,
HapyLIarolUM ITpaBa Ha OOBEKTHI HHTEJUIEKTYaJIbHON COOCTBEHHOCTH, U T.[.

Takum o6pa3oM, neHTpanu3anus U 00beaAuHEHHE (YHKIHUNA B OTHOLICHUU
OXpaHbI U 3aLIUTHI IPaB Ha 00BEKT UHTEIJIEKTYaIbHOU cOOCTBEHHOCTH B MIHTEpHET

B paMKax €JMHOr0 HAIMOHAJIBHOTO OpraHa, KOTOPbIM MOXET OBbITh CO3/1aH Ha 0a3e
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Munuudpsl Poccun, sBisiercs HeoOxoauMoit Mepoit 11t 3P hekTUBHONU OOPHOBI C
HapyIICHUSIMU MPaB Ha 00BEKThI UHTEIUICKTYaIbHOW COOCTBEHHOCTH B MHTEpHET.
[Ipu »TOoM Bce Mepbl, MPUHUMAEMbIE B OTHOIICHUU OXPaHbl W 3alIUThl MpaB Ha
OOBEKT  HWHTEJUICKTYaJbHOM  COOCTBEHHOCTH,  JIOJUKHBI ~ COOTBETCTBOBATH
3aKOHOJIaTeIbCTBY M YUUTHIBATh IIPaBa U HHTEPECHI BCeX CTOPOH [54].

«B mepBoil cuTyaluu MOpoLECC 3allUThl OCYIIECTBISETCS HMEIOIINMU
MOJITHOMOYHSA B c(hepe MpUMEHEHHUs MpPaB TOCYJAPCTBEHHBIMH OpraHaMH B 0OIIEM
WM 0COOOM TMOPSJIKE TPOBEACHUSI COOTBETCTBYIOIINX MPOIEAYyp. JesTenTbHOCTh 1Mo
3alllUTe TpaB Ha UHTEIJIEKTyaJlbHYI0 COOCTBEHHOCTb B OOLIEM TMOpPSIKE
peanusyeTcs CyAcOHBIMM MHCTAHIIUSIMH, B TO BpeMs KakK IMPU OCOOOM MOpPSIKE
BBICTPAMBAETCS 3alllUTa MPAB B aAMUHUCTPATUBHOUN dopme. OueBUIHO, UTO OOIIUN
MOPSIIOK 3aIllMTHI TTOJIpa3yMeBaeT oopaiieHue B cya» [6, c. 246].

«OCco0EHHO MHOTOCTYIIEHYATHIN XapaKTep 3allUThl HEOOXOJWM B YCIOBUSIX
PUCTIOCOOJICHUSI K BBI30BaM IJI00abHOM ITU(PPOBOM YKOHOMUKH, KOT/1a IIOCTOSTHHO
YBEJIMUMBAETCS  CKOPOCTh  AKKyMYJUPOBaHMS, paclpoCcTpaHEHHUs, OOMeHa
uHbopMaIMel, aKTUBU3UPYETCS TMOTOK CO3JaHUS  HOBBIX  IPUIIOKEHUH,
ANEKTPOHHBIX TOCOOWM, OHNaWH-urp. MHbopMmalroHHbIE IUIOMAIKK B BHIE
COLIMAJIBHBIX ~ MECCEHKEPOB, MEIUANpPOCTPAHCTB, CAWTOB-arperaTopoB U
Mara3puHoOB MOTYT COJEpXaTh 3HAYUTEIBHOE UHWCIO YHHUKAIBHBIX HACH U
WHHOBAIUH, 4YTO TpeOyeT pelieHus BOIMpoca HE TOJIBKO 00 WX MOCIETyIONIeH
KOMMEpIIMaIU3allii, HO ¥ TIPABOBOM 3alllUT€ B CTPYKType IMEPMaHEHTHO
MEHSIoIIeHCst HHPOpMaIMOHHOM cpenbl» [34, c. 43].

«Ele oIHMM BaXHBIM acCIEKTOM B 3alllUT€ HWHTEIUIEKTYaJbHbIX IPaB
BBICTyHAeT ee obecrieueHue B pamax EBpa3uilckoro 3KOHOMHYECKOTO COI03a (J1anee
— EADC). CormacHo HOpPMaTHBHBIM TpEOOBAHHUSAM, TAMOXKECHHbBIE OpTaHbI
MpEANPUHUMAIOT MPETYCMOTPEHHBIE 3aKOHOAATENBCTBOM cTpaH-yyacTHul EADC
Mephbl, HAPABJICHHBIC HA 3aIIUTy MHTEJUIEKTYaJbHbIX MPAaB B OTHOUIEHUH TPYIIIbI
00BEKTOB, MOMEIIEHHBIX IOJ] TaMOXKCHHYIO Tpouenypy. Hms peanmzamuu mep
3alIUTBl BAXKHO, YTOOBI OOBEKTHl MHTEIJIEKTYallbHOW COOCTBEHHOCTH, B KOHTEKCTE

KOTOPBIX IPHUMCHACTCA TaMOXKCHHas IIpoucaypa, BXOAUJIN B CI[I/IHblﬁ TaMO>KCHHBIM
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peecTp OOBEKTOB HHTEIIEKTYyallbHOM COOCTBEHHOCTH, CHCTEMAaTH3HPOBAHHBIA B
paMkax JuOO MHPOBOrO COOOIIECTBA, JUOO COCTABICHHBINM KOMIIETEHTHBIMU
opraHamu IyOJIMYHOM BJIaCTH HAIlMOHAJIBHOIO rocyfapcrBa-uieHa» [8, c. 61].

Mepsb! 10 3amuTe MpaB Ha 0OBEKTHl MHTEJUIEKTYAIbHON COOCTBEHHOCTH HE
pacmpoCTpaHsIIOTCS Ha HEKOTOPHIE TOBaphl, TaKWe KaK TOBApPHI, HCIOIb3yEeMbIS
TUTUTIOMATHICCKUMHA NPEICTaBUTEIBCTBAMU  WJIU HEOOXOAMMBIE IS
MEXIYHApOIHBIX opranu3anuii. OHaKO, HECMOTPS Ha 3TO, MUPOBOE COOOIIECTBO
M CHUCTeMa TOCYJapCTBEHHBIX OpraHoB BiacTu Poccuiickoii denepannu mpu3HaIOT
BRXHOCTh 3alllUTHl MpaB Ha OOBEKTH HWHTEIUIEKTYalbHOW COOCTBEHHOCTH W
IpeyCMaTpUBAIOT MEXaHU3MBI I €€ 00ecTeueHus. DTO CBHJIETEIBCTBYET O TOM,
YTO 3alliTa MpaB HAa OOBEKTHl WHTEIIEKTYyaJlbHOW COOCTBEHHOCTH SIBISICTCS
Ba)XKHBIM BOTIPOCOM M TPeOYET BCECTOPOHHETO PEryIMpOBaHus 1 KOHTpous [55].

Jlnst obecriedeHns 3aluThl TIPaB 1 MHTEPECOB MpaBooOIagaTeseil B paMKax
EADC, Heobxonumo 3pdexTuBHOE HYHKIITMOHUPOBAHHE WHCTHTYTA TAMOKEHHOTO
perynmupoBanus. OjHaKo, MPABOOTHOLIEHUS, CBSI3aHHBIE C  CO3JAHUEM,
pacnpocTpaHeHHEM W HUCIIOJIb30BaHMEM  OOBEKTOB  WHTEIUIEKTYyaJbHOU
COOCTBEHHOCTH, UMEIOT CJIOKHBIN M MHOTOCTYIIEHYAThIA XapaKTep.

HecMmoTpst Ha onpenienieHHbIE yCIIeXU B OTHOUIEHUU CO3[JaHUsI HOPMATUBHOM
npaBoBOM 0a3bl, (OpPMHUPOBAHUS CYACOHBIX OpPraHoOB II0 3aIlUTe IpaB
MHTEIJIEKTYaIbHOM COOCTBEHHOCTH, HCTIOIB30BaHMSI HNHHOBAIIMOHHBIX TEXHOJOTHUH,
HE0OXOAMMO COBEPIIIEHCTBOBATh paboTy B JaHHOH cepe. B wactHOCTH, ciaemayeT
pa3BHBaTh Cy/neOHbIE HHCTPYMEHTHI 3alllUTHl ABTOPCKUX TMPaB Ha PE3YJIbTATHI
WHTEJUIEKTYaJIbHOU AeSTENHHOCTH, OPMUPOBATH SUHBIN HAITMOHAIBHBIN OpPTraH Ha
6a3e Munnmdpst Poccuu mo oxpane u 3amuTe npaB Ha 00bEKThl UHTEIUICKTYalTbHOM
coOctBeHHOCTH B IHTEepHeT, a Takke OOBEIUHATH YCHIWSA IO 3allHuTe
MHTEJUIEKTYaJbHbIX NpaB B paMkax EADC.

Hekoropeie mpeninoxeHuss MO COBEPIICHCTBOBAHHWIO 3aKOHOMATEIhCTBA B
chepe oxpaHbl MHTEIUIEKTyaJIbHOH COOCTBEHHOCTH B Poccum MOTyT BKITIOYATh

CICAYIOIMNEC N3MCHCHUSA
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— yAydYIIEHHE TMPOLEAYP PETUCTPAllMH IpaB Ha HHTEUICKTYaIbHYIO
COOCTBEHHOCTh. DTO MOMKET BKIIOYATh B ce0s yIpOINEHHE HPOLEAYp
perucTpanii ¥ yCKOpEHHe TMpollecca  TMONydYeHHs  TMpaB  Ha
UHTEJUICKTYaIbHYI0 COOCTBEHHOCT;

— YCHJIEHHE 3alllMThl IPaB Ha MHTCIUIEKTYalbHYI0 COOCTBEHHOCTh Ha
MEXKTYHAPOJIHOM YPOBHE. DTO MOXKET BKJItOUYATh B ceOs yuactue Poccuu B
MEKIYHAPOIHBIX  OpPraHU3alisSX [0 OXpaHe HHTEUIEKTyalbHOM
COOCTBEHHOCTH M ITOIITHUCAHNE HOBBIX COTJIAIICHUIA;

— yAyd4IIeHHEe MEXaHM3MOB 3allUTBl IpaB Ha HHTEIUIEKTYyaJbHYIO
coOcTBeHHOCTh, B MHTepHeTe. DTO MOXET BKJIHOYaTh B cebst Gosee
¢ dEeKTHBHOE MPECEYEHHE MHUPATCTBA M HAPYIIEHHS aBTOPCKUX IIPaB B
cerTu;

— pa3BHTHE HWHHOBAI[AOHHOM SKOHOMHKHM M IOJEP:KKa MHHOBALUH. ITO
MOXET BKIOYaTb B cebsg  CO3JaHHE€ HOBBIX  HHCTPYMEHTOB
(MHAHCHPOBaHMS WHHOBAIUH, TMOMICPKKY CTAPTAIlOB M COJICHCTBHE
Pa3BUTHIO HOBBIX TeXHOJOrUi [56].

Takum o0pa3oM, IS pelieHHs STHX MPoOIeM HEOOXOAMMO YCHIICHHE

KOHTPOJISI CO CTOPOHBI TMPAaBOOXPAHUTEIBHBIX OPraHOB, a TAKKE ITOBBIIICHHE

HH(OOPMHPOBAHHOCTH HACEJICHUSA O BaXKHOCTH 3AlUTHI MPAaB WHTEIUICKTYAIbHOM

COOCTBEHHOCTH.
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3akJIouyeHue

WNuTennekTyanbHas COOCTBEHHOCTh MPEACTABISIET COO0M OCOOBIM OOBEKT
IpaKJaHCKUX NPaB, UMEIOUIUH crienu(UUecKuil MpaBOBOM PEXXHUM PEryJIupOBaHUS,
XapakTepHBI HCKIIOYUTEIBHO €My. B pOCCHMCKOM 3aKOHOAATEIBHOM IIOJIE
BOIIPOCHI MHTEJIEKTYaJbHON COOCTBEHHOCTU M3JIOXKEHBI, TIpekae Bcero, B YacTtu
yeTtBepTol ['paxaanckoro kogekca Poccuiickoit @enepaunu (nanee — 'K PD).

Ha panHBII MOMEHT OCHOBHBIM, KOJAU(UIIUPOBAHHBIM AKTOB, KOTOPBIN
coOpai B ce0e Bce MPaBOBbIE HOPMBI, PETYJIUPYIOIINE 0071acTh UHTEIUIEKTYaIbHOM
JEeSTENBHOCTU U aBTOPCKOT0 Mpasa siBisieTcs 4 yacthb [ paxkaanckoro kogexca PO.

B Poccuiickoit denepannn HHTEIIIEKTYalbHAsi COOCTBEHHOCTh PETYIUPYETCS
yacTeto 4erBepTroM ['paxkmanckoro kojaexkca P®, a Takke psgoM JIpyrux
3aKOHOJIATENbHBIX aKTOB, TakuX Kak denepanbhbiit 3ak0H "OO aBTOPCKOM IpaBe U
cMexHbiXx mpaBax", 3akoH "O TOBapHBIX 3HAaKaxX, 3HAKaX OOCIYXMBAaHUS U
HAMMEHOBAHUSAX MECT MPOUCXOXIeHUs ToBapoB", 3akoH "O reorpaduyueckux
ykazanuax", 3akoH "O mnpoMblnuieHHBIX oOpasnax", 3akoH "O mareHTax Ha
U300peTeHns, TOJIe3HbIE MOJCIM U TPOMBIIUICHHBIE o0Opasnsl", 3akon "O
TOMOJIOTUSIX UHTErPAJIBHBIX MUKPOCXEM" U JpyTHeE.

OTHOCHUTENBHO OMpECNCHUs] HMHTEIUIEKTyallbHOH COOCTBEHHOCTH, 3TO
COBOKYITHOCTh MPaB ¥ MPHUBWIETUN HA MPOAYKTHl HHTEIUICKTYAJIbHOW TBOPYECKOU
nestenbHOCTH. OOBEKThl HMHTEIJIEKTYalbHOW COOCTBEHHOCTH MOTYT  OBIThH
MaTepHaIbHBIMU, HATIPUMEP, U300PETEHUS, TPOMBIITUICHHBIE 00PA3I[bl, TOTIOJIOTUN
MHTETPAIIbHBIX MHUKPOCXEM, M HEMaTepHAIbHbIMH, TAKUMHU KaK JHUTEPaTypHBIE,
XYyJI0’KECTBEHHBIE U HAYUHbIE TPOU3BEACHUS, TporpaMmbl 1jist DBM, 6a3bl JaHHBIX,
dbupMeHHbIC HANMEHOBAHUSA, TOBAPHBIC 3HAKHU U JP.

CornacHo cratbe 12 I'paxpanckoro koaekca P®d mnsg  3ammuThl
MHTEJUIEKTYaJbHbBIX IPAaB MOTYT ObITh UCIIOJIb30BAHBI CIEIYIONINE CIIOCOOBI:

— TMpeKpalieHue HApyUIeHUs MpaBa - 3TO OCTAHOBKA JACHCTBUN, KOTOpHIE

MPUBOAAT K HApYIICHHUIO MpaBa HA UHTEUIEKTYalIbHYI0 COOCTBEHHOCTb.

Hanpumep, ecnm KTO-TO HE3aKOHHO HCIIOIB3YET Bally MY3bIKY, BbI
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MOXETe MOTPeOOBaTh OT HEro MPEKPaTUTh HCIOJIb30BaHUE BAIIETO
MIPOU3BEICHUS;

BO3MEIIICHUE YOBITKOB - 3TO KOMIIEHCAIlUsl YOBITKOB, KOTOpbIE OBLIU
NPUYMHEHBI HAPYIICHUEM TpaBa HA MHTEIUICKTYaJbHYI0 COOCTBEHHOCTb.
Hanpumep, eciu kTo-T0 mipoaat GpuibM, KOTOPBIN BbI CO3/1aJTH, BbI MOXKETE
noTpeOOBaTh OT HETO BO3MENIEHHUS YOBITKOB, KOTOPhIEC BbI IIOHECIIH;
B3BICKAHUE HEYCTOWKH - 3TO MmITpad, KOTOPBIM HAPYIIUTEIh JOJKEH
3aIUIaTUTh BIIAJIENbIly MpaBa HAa MHTEIICKTYallbHYI0 COOCTBEHHOCTH 3a
HapyllieHue ero mnpaB. Hampumep, eciu KTO-TO HCMOJIB30Bal  Balll
TOBapHBIN 3HAK, BBl MOXKETE MOTPEOOBATH OT HETO YIUIAThl HEYCTONKH;
OT3bIB MPOAYKIIMM C HApYIIEHHWEM IIpaBa - 3TO H3BATHE MPOIAYKIIUU,
KOTOpasi HapyliaeT TpaBa Ha HWHTEJUIEKTYaJbHYIO COOCTBEHHOCTb.
Hampumep, eciu KTO-TO W3rOTOBUJ W TPOJAAN MPOAYKIHIO, KOTOpas
HapylllaeT Ballle aBTOPCKOE IPaBO, BBl MOXETE MOTPEOOBaTH OT HETO
OTO3BaTh JJAHHYIO TPOYKIIHIO;

Jpyrue CIocoObl, TMPEeAyCMOTPEHHBIE 3aKoHOAATeNbCTBOM Pd - 310
CIelUaJIbHBIE MEPhI, KOTOPhIE MOTYT OBITh MMPUMEHEHBI MIPH HAPYIICHUU
IpaB Ha MHTEIUICKTYyaJIbHYIO COOCTBEHHOCTh. Hampumep, B HEKOTOPBIX
CIy4yasX MOXET OBbITh NMPUMEHEHA aJIMUHUCTpPATUBHAS WM YroJOBHAs

OTBCTCTBCHHOCTS.

3aHII/ITa HHTGHHCKTyaHLHOﬁ COOCTBEHHOCTH SIBJISIETCA Ba)KHBIM acCIIEKTOM

HpaBOBOﬁ OXpaHbl 1 MOJKCT IMPUMCHATHCA TOJBKO IIPU NOCTATOYHBIX OCHOBAHMAX.

BaxxHo OTMETHTH, YTO NpaBOBas OXpaHa HHTEIUIEKTYyaJIbHOW COOCTBEHHOCTH

BKIJIFOYAeT B ce0s pa3inuuHble (POPMBI U CIIOCOOBI 3aIUTHI, TAKHE KaK aBTOPCKHE

mpaBa, MaTeHTHI, TOBAPHBIE 3HAKH, POMBINIJICHHBIE 00pa3Ilsl U apyrue. Kaxmas u3

O9THUX CI)OpM HMEET CBOM OCOOCHHOCTH H NpUMCHACTCA B 3daBUCHMOCTH OT

KOHKPETHOU CUTYyallUH.

I'paxxianckoe 3aKOHOAATENBCTBO B O0JACTH HMHTEJUICKTYyaJIbHBIX MpPaB

I[GI\/'ICTBI/ITGJ'H:HO npeaoCTaBJIACT ,Z[OCTaTOLIHBIﬁ MCXAaHM3M [JId 3alldThbl IIpaB Ha

PE3YIbTAaThI HHTCHHGKTyaHBHOﬁ ACATCIbHOCT M CPCACTBAa HMHAWBHAYAJIM3allHNH.
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Onnako, HEOOXOJWMO YYHUTHIBaTh, YTO 3aKOHOJATEILCTBO B ATOM oOJacTu
MOCTOSIHHO COBEPIICHCTBYETCSI U JIOMOJIHSETCS, YTOObl YUUTHIBATH W3MEHEHHUS B
TEXHOJIOTUSIX U OOIIIECTBEHHBIX OTHOLICHUSX.

[lonsiTHe UMHTEIUIEKTyaJIbHOM COOCTBEHHOCTH JCHCTBUTEIBHO HMEET
MHOECTBO OIpeJeIeHUN, KaXJA0€ U3 KOTOPHIX UMEET CBOI OPUTHMHAIBHOCTH U
MOXET OBbITh TpUHATO B 000poT. OaHaKo, B II€JOM, HHTEUICKTyalbHas
COOCTBEHHOCTh OTHOCUTCS K TIpaBaM Ha pe3yJbTaThl MHTEIUIEKTYaJIbHOM
NeSATeNIbHOCTH, TaKHe KaK M300pEeTeHUs, MPOU3BEACHUS TUTEPATyphl U UCKYCCTBA,
nporpammsl it DBM, nuzaiinbel u gpyrue. OHa 3aliuilaeT UHTEPEChl aBTOPOB U
npaBooOJiagaTene U CriocOOCTBYET PA3BUTHUIO MHHOBAIIMM M KPEATUBHOCTH.

NHuTtennekTyanbHas COOCTBEHHOCTh UMEET OCOOYIO IPUPOTY U 3alIUIIACT HE
buzndeckuii 00bEKT, a UL, CO3IAaHHYI0 aBTOPOM. DTO MOXET BKJIIOYATh B ceOs
Takhue OOBEKTBhI, KaK JIUTEpaTypHbIC, MY3bIKaJbHbBIE W XYJI0KECTBECHHBIC
IPOU3BEJICHUS, M300PETCHUs, TOPrOBbIE MAapKH, JW3alH WU Jpyrue OOBEKTHI.
3aKOHOJATENBCTBO OXpAHSET MpaBa HAa WHTEUIEKTYallbHYI0 COOCTBEHHOCTBH IS
TOTO, 4YTOOBI 3alIUTHUTh TBOPUYECKHE YCWIHUS AaBTOPOB U OOECHEYUTh UX
SKOHOMUYECKUE NHTEPECHI.

Opnako, pazHooOpa3ue 00bEKTOB HHTEIJIEKTYAIbHOW COOCTBEHHOCTH TaKKe
co3maer TmpoOjieMbl B 00OJACTH 3alMTBHl TpaB CyOBEKTOB TPaKIaHCKUX
nmpaBooTHOLIeHUA. Hampumep, B ciiyyae HapylleHUs aBTOPCKMX MpaB Ha
JUTEPATypHOE MPOU3BEIICHUE WM M300peTeHHEe, MOXKET OBITh CIOXKHO JI0Ka3aTh
HapylieHue, Tak KaKk HeoOXOAMMO J0Ka3aTh, YTO HAPYIICHB MMEHHO IpaBa Ha
HJer0, a He Ha GU3UICCKUA OOBEKT.

B umenom, 3ammTa mpaB WHTEUIEKTYalbHON COOCTBEHHOCTH SIBISETCS
BAJKHBIM ACIIEKTOM MPABOBOM CUCTEMbI, KOTOPBIN MOMOTaET 3aIUTUTh TBOPUYECKHE
YCWIIHSI 1 HHTEJUICKTYaJIbHYI0 COOCTBEHHOCTH aBTOPOB.

l'ocymapctBennas  peructpanuss npaB Ha OMWNC  ocymiecTBisieTcs
PocnaTtenTom - denepanbHOI ci1ykX00¥ 10 MHTEIUIEKTYaIbHOW COOCTBEHHOCTH. J1Ist
peructparuu npaB Ha OMC HeoOXoauMo oAaTh 3asiBKY Ha PErUCTPALUIO, KOTOpas

A0JDKHa COACPIKATh CBCACHUSA O 3asBHUTCIIC, OIIMCAaHUA 06’[)6KT3, d TAaKXKC IIIaTy 3a
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peructpaiuio. 3asBKa MNPOXOJUT SKCHEPTHU3Y HA COOTBETCTBHE TPEOOBAHUSIM
3aKOHOJIaTEJIbCTBA, MOCJIE YETO, MPHU MOJOKUTEITBHOM PE3YIbTATE, PETUCTPUPYETCS
Y BBIJIAETCS CBUIETENIBCTBO O peructpauuu mpas Ha OUC.

lNocynapctBennass peructpauuss mnpaB Ha OWC obOecrieunBaer ux
IOpUAMYECKYIO0 3alllUTy M TMPABOBYIO TapaHTHIO, a TaKXke [aeT IMpaBO Ha
HCIIOJIb30BaHUE 00bEKTA B SKOHOMUYECKOMN JIEITEIIbHOCTH.

Pa3Butrie WHQPOPMAIIMOHHBIX TEXHOJOTUNW MPUBOJAUT K H3MEHEHHUSIM B
IPAaBOBOM PETYJIMPOBAHUM aBTOPCKUX MpaB. C OJHON CTOpPOHBI, ceTh MHTEpHET
IPEAOCTABISIET aBTOpaM OOJbIIE BO3MOXKHOCTEH MJi PaCIpOCTPAHEHUS CBOUX
IPOU3BENICHHUM, HO C JAPYrod CTOPOHBI, BO3HUKAIOT HOBBIE CIOCOOBI HApPYIICHUS
ABTOPCKHUX IPaB, TAKUE KaK MUPATCTBO U HE3AKOHHOE KOMMPOBAHUE.

Jns  3amuThl  aBTOPCKUX TMpaB B VHTepHeTe CylIecTBYeT  psij
MEXKIYHApOJIHBIX JIOTOBOPOB, TakuX Kak bepHckass KOHBeHIUsA, Pumckas
KOHBEHIIMA ¥ BcemupHas opranuzanusi HWHTEUICKTyalbHOH COOCTBEHHOCTH
(BOUC). Kpome Toro, B pa3anyHbIX CTpaHaX CYHIECTBYIOT HAIMOHAJIbHbBIE 3aKOHBI,
pEryIupyOUIME UCTIOIb30BaHNE aBTOPCKUX NpoU3BeeHn B IHTepHeTe.

HekoTtopele u3 Mep, NPpUHATBIX TOCYAAPCTBAMMU JJIs 3aIIUThl ABTOPCKUX MPaB
B MHTEepHeTe, BKIIOUAIOT B CE0Sl 3aKOHOJATENBHOE PEryJIUPOBAHUE, TEXHUUECKHE
CpEIICTBA 3aIlIUTHI, & TAKXKE MPABOBBIE MPOIEAYPHI 1T 00ecTieueHUus COOIII0ICHUS
aBTopckux mnpas B MurepHete. Kpome Toro, mpaBoobianaTrenn MOTYT 3aKJIIOYaTh
cornamenus ¢ UuTepHeT-npoBaiiiepaMu U IIaTeKHBIMA CUCTEMaMH 7151 00PBOBI C
HE3aKOHHBIM HCIOJIb30BAaHUEM UX ITPOU3BeIeHUM B IHTEepHEeTE

IlonBoas wmTOr, XOdYETCS CKa3zaThb, YTO 3aKOHOJATEIbCTBO Poccuickon
Qenepani  NOCTEIIEHHO  MNPOJBUIrAeTCs  BIEpE] B NPAKTUKE  3aLUTHI
WHTEJUIEKTYaJIbHON COOCTBEHHOCTH, OJHAKO HA CETOMHSIIHUN JI€Hb BCE eIle
OCTafOTCsI TPOOETbI, KOTOPBIE CO3AAIOT 3aTPYAHCHUS TPHU PEIICHUU TPoOJieM U
JIOJKHBI OBITH UCTIPABIICHBI B OymymieM. [103ToMy MBI MOKEeM TOBOPHUTH O OOJIBIIIOM

MOTEHIMANE JUIsl PA3BUTHS PETYJIMPOBAHUS OTHOIIEHUN B TaHHOU cepe.
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