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AHHOTAIMA

Tema uccnenoBanus: «IIpaBociocOOHOCTh U A€€CTIOCOOHOCTh (PU3HUECKHUX
JIUI ¥ FOPUJTUYECKUX JIUI] IO POCCUUCKOMY TpaKJaHCKOMY 3aKOHOJATEIbCTBY».

JlanHast Tema siBIsieTCS 0CO0O aKTyaJlbHOW B COBPEMEHHOM OOILECTBE, TaK
Kak Ha JaHHbIM MOMEHT B Poccuiickon ®epepanuy CylmecTBYeT HECKOIBKO
MUWUTMOHOB FOPUJWYECKUX JIUII, OCYIIECTBISIONIMX CBOIO JCSATEIBHOCTh, U Kak
CIEeICTBUE  pealu3yloT CBOM  IpaBa U  HUCHOJHSIOT  OOS3aHHOCTH.
[IpaBOCYOBEKTHOCTh MpPEACTABISIET COOON HaIMuuWe Yy IOPUIUYECKOro JIHIa
KayecTB CyObEeKTa IpaBa, TO €CTh MPAaBOCIOCOOHOCTh U JI€ECTIOCOOHOCTH.
AKTyaJleH ¥ BONPOC O CYIIHOCTH CHEHUaIbHOW  MIPaBOCYOBEKTHOCTHU
ropuauueckux i B Poccuiickoit @enepanni.

O6bexToM paboThI SIBJISTFOTCSI 00111eCTBEHHBIC OTHOIIEHUSI,
CKJIQJIBIBAOIIHMECS] TIO TOBOJY MPAaBOCYOBEKTHOCTU (DPUBUUYECKUX U HOPUIANICCKUX
T

[IpenmeToM pabOThI SABISIOTCS MPABOBBIE HOPMBI, PETYIHPYIOLIUE TOPSIO0K
BO3HUKHOBEHUS, U3MEHEHUSI U MPEKPaAIEHUs MPaBOCYOBEKTHOCTU (U3UUYECKUX U
IOPUINYECKUX JIUILI.

Ilenb  paboTBl — BCECTOPOHHMM  aHAlW3  MPABOCIOCOOHOCTH U
JIEECIIOCOOHOCTH  (PUBMYECKUX JIUI[ W IOPUIUYECKUX JIHI[ TI0 POCCHUHCKOMY
IPaKIaHCKOMY 3aKOHOJIaTEJIbCTBY .

JlaHHasi 1LieJib ONpEAENsIET MOCTAaHOBKY CIIENYIOLIUX 3a/lady: pPacCMOTPETh
MOHATHE  TPABOCIOCOOHOCTH  TpaKJaH; MCCIENOBAaTh BO3HHUKHOBEHHUE U
IpeKpalieHue MPaBOCIOCOOHOCTH; PAcCMOTPETh MOJHYIO JI€eCIOCOOHOCTh
rpaXjaH, HEMONHYI0  (4acTUYHYIO)  JIEECTIIOCOOHOCTh  MAIOJETHHX |
HECOBEPIIICHHOJIETHUX; aTh MOHATHE, COJACPKAHUIO U BUJIAM MPABOCIIOCOOHOCTH
IOpUJIMYECKOTO JIMI[A; TPOAHAIU3UPOBATh MOHATHE U 3JIEMEHTHI J1€€CIOCOOHOCTU
IOPUNYECKOTO JIMIA; HMCCIIENOBAaTh MPOOJEMBbI OTPAHUYCHUS JIEECTIOCOOHOCTH
IOPUANYECKOT0 Juia. PaboTa COCTOMT W3 BBEICHHS, TPEX TJaB, 3aKIIOUYCHUS,

CIIMCKa HCHOHBByeMOﬁ JIMTCPATYPhl U UCITIOJIB3YCMbIX HCTOYHHUKOB.
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BBenenue

KitoueBbIM TpU3HAKOM OMPEACICHUSI CaMOCTOSITEIbHOCTH HOPUANYECKON
JUYHOCTU (U3UYECKOTO JIMIIA BBICTYIAET €r0 TPaKJIaHCKas MPaBOCYOBEKTHOCTD.
OCHOBHBIE  CBOMCTBAa  MPAaBOCYOBEKTHOCTM  —  IPABOCIOCOOHOCTh U
neecrnocooHocTh. Jtoboe mpaBo, Kak M IpakJaHCKOE, MPEIHa3HAYEHO TJIaBHBIM
o0pa3oM [JIsi peryJUpOBaHMS CYIICCTBYIOIIMX, CKJIAJbIBAIOMINXCS U BHOBD
BO3HHMKAIOIIMX B OOIIECTBE OTHOIICHUMN, KIIFOUEBOE MECTO B CTPYKTYpE KOTOPBIX
Hapsay ¢ OOBEKTaMHU M COAEPKaHUEM OTBOJUTCS UX y4acTHUKaM. ['pakaaHCKUit
3aKOHO/IATeNIb K TAKOBBIM OTHOCHUT Tpa<J[aH, OpraHU3aIuu U MyOJIUYHO-TIPABOBbBIC
o0pa3zoBaHus.

dusznyeckoe yyacThe B TPa)KJAaHCKOM IPABOOTHOIICHUU BO3MOXXHO U
JOTYCTUMO JIJIsi JI0OOTO BHA M THIA YKA3aHHOTO BBINIC JIMIA: TPaXKJaHUHA —
JIeeCIIOCOOHOT0,  YaCTUYHO  JICECIIOCOOHOTO M Jae  HEeJIeecrocoOHOro;
OpraHu3ald — MOPUIUYECKOTO JIKIa, (UINATIOB, MPEACTABUTENBCTB U APYTUX
CTPYKTYPHBIX TMOJApA3/IeICHU; OpPraHOB TOCYAapCTBa W IMYOJIMYHO-TIPABOBBIX
oOpa3zoBaHuii. OJgHAKO CaMOCTOATENILHO MPHOOPETaTh U  OCYIIECTBISTH
CyOBEKTUBHBIC TIPaBa U HCHOJHATH CYOBEKTUBHBIE OOS3aHHOCTU B TPakJIaHCKOM
000pOTE MOTYT TOJIBKO YYaCTHUKH, HMEHYEeMble CYOBEKTaMU TPakJIaHCKOTO
npasa.

Craryc cyObeKkTa rpakJIaHCKOro Mpapa IMperoiaracT HaJu4he HE TOJBKO
MAacCUBHOM, T. €. TUINOTETUYECKOM (NMEepPCHEeKTHUBHOM), BO3MOXHOCTU HMETh
rpaKJaHCKHUE TIpaBa M HECTU TPaKIAHCKUE O0S3aHHOCTH — MPABOCIIOCOOHOCTH,
BO3HHUKAIOUIEH «KaK €IrHasl MpaBoBasi CBA3b C TOCYAApCTBOM C J1aThl, YKa3aHHOU B
MPEAYCMOTPEHHOM 3aKOHOM JIOKYMEHTE (CBUAETENBCTBE O POXKICHHM)». BmecTe ¢
teMm, kak BepHo otMeuan O. C. Modde, «3T0 HE 03HAYAET, KOHEYHO, YTO OHA
co3naercs camuM (daktoM poxacHus. C ¢GakToM pPOXACHUS 3aKOH CBSI3bIBACT
BO3HUKHOBEHHE TPAXKITAHCKOW mpaBocnocoOHOoCTHY. Jlyis oOpereHus craryca
cyObekTa TpeOyeTcss HOCTIKECHHE JIPYroi, B ONMPEACICHHON CTEICHH pelIaromei

MPaBOCYOBEKTHBIN CTATYC JIMIA KATETOPUU — JE€ECIOCOOHOCTH KaK CIIOCOOHOCTHU
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($bU3UYECKOro JiMila CBOMMH JACHCTBUSIMU WM BO3JEPKAaHUEM OT OMNpPEETICHHBIX
JEeUCTBUM MPUOOPETATh U OCYIIECTBISATH FpakAaHCKHE MpaBa, co37aBaTh AJis ce0s
U UCHOJHATH TpaxJaHCKHE OOA3aHHOCTH, HECTH OTBETCTBEHHOCTh 3a
HEUCTIOJHEHUE WJIU HEJTO0OPOCOBECTHOE MCITOTHEHUE B3SITHIX HAa CEOs 1O JOTOBOPY
o0s3aTenbcTB. B 3TON CBSI3M OT/AENbHBbIE y4Y€Hble OOHApYKHUBAIOT MPHU3HAKU
JIPYroro IPUINYECKOro SIBJICHUA: KOHIIETIIUY CEKYH/IHBIX TIPaB.

Ecnim  opranmzamms  (opuauyueckoe  JUIO) W MyOJUYHO-TIPAaBOBOE
o0pa3oBaHUE CTAHOBATCS CYOBEKTaMU T'PakJIaHCKOrO IMpaBa ¢ MOMEHTa CBOETO
BO3HMKHOBEHUSI — pPErucTpaluu, TO (U3WYECKHE JHUIa C MOMEHTa CBOETO
POXKAEHUS U JI0 TIOJYYEHHUS TAKOTO CTATyCa JAOJKHBI POUTH ONPEAECICHHBIA MYTh:
MEPUOJT «CO3PEBaHMS» JIMYHOCTA OT IIACCUBHOIO OOJIQJlaHusl TpaBaMu Ji0
CIIOCOOHOCTH ~ CaMOCTOSITENIBHO  CO37aBaTh Juisi ceOd MpaBa, HCIOIHATH
00s13aHHOCTHU U HECTH OTBETCTBEHHOCTH 3a CBOE IMOBE/ICHUE.

[TepBocTenenHoe 3HaUeHNE U BIMsIHUE Ha (OPMUPOBAHUE cTaTyca CyObeKTa
IPaKIAaHCKOTO IIpaBa MMEIOT TaKWE IPUCYIIHE [aHHOW KaTEeropuuh CBOWCTBA
(kayecTBa) JMYHOCTH, KaK IMPaBOCHOCOOHOCTh M J€ecrnocoOHOCTh. B  cBoeit
COBOKYIMHOCTH OHH OO0pa3yloT TIJIABHOE NPAaBOMOYHME (PU3MYECKOro Jula —
IPaXKIAaHCKYIO MPABOCYObEKTHOCTh: OCHOBAaHHYIO HAa HOpMaX IrpakJIaHCKOro IpaBa
BO3MOXXHOCTb BBICTYIATh B TPaXKIaHCKUX MTPABOOTHOIIICHUSX B KAYECTBE CyObEKTa
IPaKIaHCKOTO MpaBa.

[IpaBOCYOBEKTHOCTh FOPUAMYCCKUX JIMI] SBISCTCS OJHONM M Ba)KHEHITHX
KaTeropuil Mpu PacCMOTPEHHHM IIPABOBOIO CTaryca IOPUAMYECKUX  JIHII.
[IpaBOCYOBEKTHOCTH OIpeAenseT o0BeM TMpaB W OO0s3aHHOCTEH, KOTOPHIMU
obOnagaeT ompeneraeHHoe Iopuandeckoe imio. JlanHas Tema sBisieTcss 0co00
aKTyaJIbHOW B COBPEMEHHOM OOIIECTBE, TaK KaK Ha JaHHBIM MOMEHT B Poccuiickoit
Qenepan CyIIECTBYET  HECKOJBKO  MWUIMOHOB  IOPHUIMYECKHX  JIUII,
OCYIIECTBIIOIINX CBOIO AEATEIBHOCTD, U KaK CIEACTBUE PEATU3YIOT CBOM IpaBa U
UCTIOJHAIOT 00s13aHHOCTH. [IpaBOCYOBEKTHOCTh MPENCTABIACT COOOW HaMMuue y

IOPUINYECKOTO JIMIa Ka4eCTB CYOBEKTa TpaBa, TO €CTh MPABOCIOCOOHOCTHh W



JeeCrocoOHOCTH.  AKTyaJleH W BONPOC O  CYIIHOCTH  CIICIIHATBHOMN
paBOCYOBEKTHOCTH I0puaANUecKuX aul B Poccuiickoit @enepannu.
O06BexkToM paboThI SIBJISIFOTCSI 0O0111eCTBEHHBIE OTHOIILICHHUS,
CKJIAJIBIBAIOIIMECS 110 TIOBOJY MPABOCYOBEKTHOCTH (DU3UYCCKUX M FOPUIUICCKUX
JIVIIL.
[TpenmeToM pabOThI SBISIIOTCS TTPABOBBIE HOPMBI, PETYJIUPYIONMINE MOPSIOK
BO3HUKHOBEHUS, H3MEHEHUS M MPEKPAIICHHS TPABOCYOBEKTHOCTH (DU3NYCCKUX U
IOPUINYCCKUX JIUII.
Ilens  paboOTBI — BCECTOPOHHHMM  aHAJIM3  MPABOCIIOCOOHOCTH U
JICECTIOCOOHOCTH  (PU3MYECKUX JIUI[ W IOPUIUYCCKUX JIMI[ TI0 POCCHUHCKOMY
IpaKJIaHCKOMY 3aKOHO/IAaTEIIbCTBY.
JlaHHas 1€/ ONPEACIIICT MOCTAHOBKY CIICIYIOIINX 3a/1au:
— PpaccMOTPETh MOHATHE TIPABOCIIOCOOHOCTH TPaXK/IaH;
— HCCIIE0BaTh BOBHUKHOBEHHE M MPEKpaIeHNEe TPaBOCIIOCOOHOCTH
— ONpeneNuTh NOHSATHE, BUABI U COJIEpKAHUE I€ECTIOCOOHOCTH TpaXKiaH;
— paccMOTpeTh  TMOJIHYIO  J€ECHOCOOHOCTh  TpaxkJaH,  HEIMOJHYIO
(YaCTUYHYI0) 1€eCIIOCOOHOCTh MAJIOJIETHUX U HECOBEPIICHHOJETHUX;

— JlaTh MOHSTHUE, COIEPKAHUIO U BUIaM MPAaBOCIIOCOOHOCTH IOPUIUIECKOTO
JNIIA;

— MpOAHAIM3UPOBATH  MOHATAE W DJIEMEHTHl  JeeClOoCOOHOCTU
IOPUINYECKOrO JINIIA,;

— HCCNeoBaTh NMPOOIEMbl OTPAaHUYEHHUS JIEECTIOCOOHOCTH FOPUTUUYECKOTO
JuIIa.

Metononorusi HWCCIeIOBaHUS: MPU HAMHCAHUM PabOTHI HCIOJIb30BAIUCH
TaKU€ METOJbl HAyYHOTO TIIO3HAHMS, KaK HMCTOPHUYECKUH, METOJ aHaiu3a Hu
000011IeHS, TOTHYECKUH, (DOPMATTEHO-IOPHINICCKUN METO bl UCCIICI0BAHUS.

CrtpykTypa. PaGoTa cocTouT u3 BBeACHUS, TPEX TJIaB, 3aKIIOYCHUS, CITUCKA

HCMOJIB3YEMOMW JINTEPATYPBI U UCITOIB3YEMBIX UICTOYHUKOB.



I'naBa 1 IIpaBocnocoOHOCTH GU3NYECKUX JIUIL

1.1 TIlonsTHe NPABOCNIOCOOHOCTH I'PAKIAH

[IpaBo, kak oTMeYan HW3BECTHBIM TepMaHCKUW mpaBoBen Pynonsd don
Wepunr, o0b14HO ynoTpeOsieTcsi B JBYX OCHOBHBIX €0 3HAUCHUSIX: 00BEKTUBHOM
U cyObekTMBHOM. [lepBoe mMeeT OTHOIICHHE K 3allUIaeMOMYy TOCYIapCTBOM
PaBONOPSAKY, BTOPOE — K MPABOMOYMSIM JIMYHOCTH, YacTHOTro jnna [21, ¢. 5-6].
E. B. BacbkoBckuii Takke Ompeaesisii, 4To MpaBo 0OHMMAET COOO0M KaTeropuio He
OJIHOTO 3HAYEHMs: BO-TIEPBBIX, KAK COBOKYIHOCTb HOPM, PErIaMEHTUPYIOIINUX
OTHOIICHUSI MEXJY TpakJaHaMH W OpraHU3aIUsAMH (3aKOHBI, 0O0bIYaW, HOPMBI),
KaKk OOBEKTHBHAsI COCTABIISIONIAsl; BO-BTOPHIX, KaK MPEAOCTABIICEHHAA OTIEIbHBIM
JUIaM Mepa CBOOOIbI M BJIACTH (IIPaBO Ha JOM, Ha MOJTY4YeHHUE JACHET OT AOJKHHUKA
U T. 1), KaK CyOBEKTHBHAS CIIOCOOHOCTH OTJIEIBHOTO YeJIOBEKa OCYIIECTBISATh U
3aIMINaTh CBOM 3aKOHHBIE MHTEPECH U mpasa [12, c. 1].

[IpaBoBOE TOJIOKEHHE JTUIHOCTH C HAUOOJBINECH MOJTHOTOW MPOSBISIETCS B
YaCTHOM IIpaBe, OCHOBY KOTOPOI'O COCTaBJISIET COBPEMEHHAsl LMBHIMCTHKA (JIaT.
jus civile), koTopas B OTIMYME OT PUMCKOTO ITUBHJIBHOTO IIpaBa OOBEKTHUBHO
MPEICTABISACT HE IMPAaBOMOPSAOK B LEJIOM, HO COCTaBHYK €ro 4acTtb U
ONpeAeseTcsl HE TPaXJaHCTBOM M NPUHAJIEKHOCTBIO K TOMY WM JIPYyrOMY
Hapoay (rocynapcTBy), a IMpU3HAKAMH, KOTOpPbIE YKa3aHbl B TPaKJaHCKOM
3aKOHOJIaTEJIbCTBE, B YACTHOCTH HAILIEW CTPAHBI.

[Ipexne dvem mnepedTH K PACCMOTPEHHUIO TMOHSTHS MPABOCIOCOOHOCTh
rpaXKJaH, pacCMOTPUM TIOHSITUE TMPaBOCYOBEKTHOCTH. B  rpaxmanckom
3akoHoAaTenbcTBe  Poccuiickoit ~ denmepannii  «4eNOBEK»  KaK  CyOBEKT
rPaXJAHCKOTO IpaBa MMEET TAKOE ONPEACICHHE KaK «TpaxkIaHuH». Takoe

INOHATHUC IIOAPA3YMCBACT HC KaAK 4YHCIa «UCIOBCUHCCKasA CCMbiA» a KaK JHUIO,
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MMEIOIIEE OINpEIEICHHBIE OTHOWIEHHS C TrocyaapcTBOM. (COOTBETCTBEHHO,
IPAKIaHUH- FOPUANYECKOE TTOHATHE.

B I'paxnanckom Kopnekce Poccuiickonn ®@enepaunnu ot 1994 r. nmeercs
Takas (pOpMyJIHMpPOBKa KaK «TPakJIaHUH», paCCMAaTPUBAETCS OHA KaK ONpeeIeHUe
(U3UUECKUX T U SIBIISICTCS Ha3BaHUEM TPeTheil rnaBbl [4]. MoXKHO 11, ONTUpasch
Ha ['pa)knaHCKUM KOAEKC, COMOCTABUTh JPYr APYrY MOHATHA «TpaxIaHe» H
«pusnueckue mnuna»? Takoil BBIBOA MOXKHO CUMTATh OIIMOOYHBIM, TaK Kak
HECMOTpsT Ha ONM30CTh COJAEpPKAHUS [AHHBIX TMOHSATHUH, OHM CYIIECTBEHHO
paznnuaroTcs. Mcnonb3ys MOHATHE «TpaXkAaHE», 3aKOH MOJAPa3yMEBAET JIIOJEH,
UMEIOIINX TpaxkaaHcTBO Poccuiickont denepannn. YUuTeiBas, 4TO Ha TEPPUTOPUHU
Poccuiickoit ®enepaunu  HaxXoAsATCAd TpaxkJaHE JPyruX TrOCyAapcTB, B
I'paxnanckom  koxexkce Poccuiickon dDexepaunu  UCIOIB3YETCS  MOHSTHE
«(puznueckue nuua», 3TO MOHATHE BKIIOYAET B ceOsi kKak rpaxaaH Poccuiickoii
®enepanuu, Tak U Ipyrux CTpaH.

N.A. TloxkpoBCKMii TOBOPUT O TOM, YTO IPaBOCYOBEKTHOCTH (PU3UYECKUX
JIULL SIBJISIETCSL OCHOBOM IIPAaBOBOM CUCTEMBI U 3aKJIFOYACTCS B IPU3HAHUU JINYHOCTHU
CaMOCTOSITETIbHBIM CYOBEKTOM IpaBa, oOO0JaJalolUM IPaBOCIOCOOHOCThIO U
neecrnocoOHOCThIO. braromaps »TOMy, 4YeJOBEK CTaHOBUTCS IOPUIAMYECKOM
caMoLEeIbl0 U MOXKET CBOOOJHO OCYILECTBIISATh CBOU IpaBa U O0S3aHHOCTH IEpes
00I1IeCTBOM M TOCYIapCTBOM.

B coBpeMeHHON IIpaKTHKE TI'Pa)KJAHCKO-IIPABOBBIE HOPMBI CTPEMSTCA K
TOMY, 4TOOBI BCE€ TpakJaHe, BKIIOYass HEAEECIIOCOOHBIX, MMEIU BO3MOKHOCTb
peain30BbIBaTh CBOU IPaBa U UCHOJIHATH CBOU 00S3aHHOCTH.

Hanmpumep, eciau peub MAET O HEIEECHOCOOHBIX MAETIAX WIH JIOAAX C
OTPaHUYEHHBIMH BO3MOKHOCTAMHU, TO 3aKOHOJATEIBCTBO IIPEAYCMATPUBAET OIIEKY
U IONEYUTENBCTBO, KOTOPhIE NOMOTAaKOT TAaKUM JIMIIAM B PEAIM3ALUHA HUX IPAB U
o0si3aHHOCTEe. Kpome TOro, 3aKOHOAATENBCTBO IMPEIyCMAaTPUBAET BO3MOKHOCTD
Ha3HAYCHUS JOBEPEHHBIX JIMI, KOTOPbIE MOTYT BBICTYIaTb OT HMEHH

HGI[GGCHOCO6HBIX I'paxKJgaH U 3allUuIIaTbh NX HHTCPCCHI.



Takum oOpa3zoM, HeaeecnocOOHbIE JHMIIAa HE HCKIIOYAIOTCS W3 4ucia
CyOBEeKTOB TpaBa, HO HMEIOT OIPAHMYEHHYIO MPABOCYOBEKTHOCTh, KOTOpas
oOecrieurBaeT 3allUTy UX HHTEPECOB W BO3MOXKHOCTH peaju3alld UX MpaB U
00s13aHHOCTEH.

AHanu3upysi B CBO€ BpeMs CYIIECTBO KaTEropuu «CYOBEKT TPa’kIaHCKOTO
npaBa», O. A. KpacaBuukoB BEpHO OTMEUall, 4YTO MOJOOHO IOPUANMYECKON HOpME,
MIPABOOTHOIICHHUIO, FOPUINYCCKOMY (aKTy W HMHBIM aHAJIOTHYHBIM IIPABOBBIM
dbeHoMeHaM TMPaBOCYOBEKTHOCTh SIBISCTCS OJHUM M3 BaXHEUIINX SJIEMEHTOB
MIPaBOBOIl CUCTEMBI CTpaHHI [6, c. 32].

I'paxxnanckuii 3aKOHOAATENb HAJENAeT (PU3UUECKOe JUI0 BO3MOXKHOCTHIO
y4acTBOBAaTh B TPAKJIAHCKHX IPABOOTHOIICHUSX, MPEAyCMaTpUBas IS 3TOTO
HEONPEICIICHHOE KOJUYECTBO M KAYECTBO CTaTyCOB JIMIIA: WICHBI CEMbU, OPaThs U
CeCTphbl, CYNPYrd | POJUTENH, TMOKYNaTeJIM W TPOJABIbI, apeHIAATOPHl H
apeaonarenu u T. 1m. OpHAKO Cpeld Pa3HOBHIAHOCTEM W KaTeropHallbHBIX
Kiaccuukanuii HauboJiee BaXKHOW MPEACTABISETCS CIEAyIOIIas: SBISCTCS JIH
YeJIOBEK CYOBEKTOM IpaBa WM YYacCTBYET B I'pakJIaHCKUX IPABOOTHOIICHUSX B
KaueCcTBe y4YacTHUKA, HE MMEIONIEr0 IpaBa M BO3MOXXHOCTH CaMOCTOSITEIBHO
NPUHUMATh IOPUIUYECKH 3HAYMMBIC PEIICHUS W HECTH OTBETCTBEHHOCTH 3a
HEWCITOJTHEHNEe TUO0 HEJOOPOCOBECTHOE UCIIOTHEHNE CBOUX 00S3aHHOCTEH.

[IpumenuTEeIPHO K (PU3MUECKOMY JIMIY CaMOCTOSITEJIbHOE Y4yacThe B
UMYIICCTBEHHBIX WM  JUYHBIX  OTHOIICHHSIX  BO3MOXKHO TIPH  HAJIUYUH
npeaycMoTpeHHBIX 3akoHOM (cT. 17 'K P®) crmocobHOCTEH: HMETh TpaXkJaHCKUe
1paBa U HECTH OOS3aHHOCTH; MPHUOOPETaTh U OCYIICCTBIATh I'PAKIAHCKUE MPaBa;
co3zaBaTth I ce0s TpaKJaHCKUE OOS3aHHOCTH M HWCIOJNHATh HX; HECTH
OTBETCTBEHHOCThH 3a TpakJlaHCKue mpaBoHapyiieHus. OTCYyTCTBHUE XOTs OBl OJTHOM
U3 YKa3aHHBIX CIIOCOOHOCTEN HE MO3BOJISIET JIUILY B MOJTHOM Mepe caMOCTOSITEIbHO
y49acTBOBAaTh B CJCIKE, NMPUHUMATHh IOPUJIMYCCKH 3HAYUMBIE M OTBETCTBCHHBIC
pElICHHs] M, CJIEOBATEIbHO, OBITh CYOBEKTOM TPAXKITAHCKOTO TpaBa CO BCEMU

BBITCKAOIIIMMH N3 JaHHOI'O (I)aKTa IOPUINYCCKHUMUA ITOCJICACTBUAMU.



VYcraHoBlieHHE CTaTyca «CYOBEKT MpaBa» — 3TO CBOEro poja IEeH3,
TpeOOBaHUE, COOTBETCTBHUE KOTOPOMY JAa€T BO3MOXKHOCTHh JIMYHO WM 4Yepe3
MPEJCTABUTENSI CAMOCTOSATENBHO OCYIIECTBIISITH MPaBa U UCIOJIHITH 00S3aHHOCTH,
OBITh UCTIIOM W OTBETYMKOM B cyJe. COBOKYIMHOCTh, TPEAYCMOTPEHHBIX 3aKOHOM
CrOCOOHOCTEM, 00pa3yeT TaKyl HOPUAMYECKYIO KAaTErOpHUI0, KaK Trpa)iaaHcKas
MpaBOCYOBEKTHOCTH (MPABO OBITh CYOBEKTOM I'PaXkAAHCKOTO IPaBa).

Kareropus creyaIbHON MPaBOCYOBEKTHOCTH OTJINYACTCS oT
OTPaHUYEHHOW M HE MOJIHOW MPaBOCYOBEKTHOCTH HelleecriocoOHbIX. CreruanbHas
NpPaBOCYOBEKTHOCTh  OOBIYHO  NPHCBAMBAETCS  JIMIIAM, KOTOPbIE  UMEIOT
ONPEJICIICHHBI COUMAIbHBIN CTAaTYyC, TAKOM KaK Ipa)KIaHCTBO, UMMHUIPALIMOHHBIN
craTyc, craryc OexeHma u T.1. OHM MMEIOT TpaBa M O0S3aHHOCTH, KOTOPBIC
ONpeAeIeHbl 3aKOHOM M COOTBETCTBYIOIIMMHM HOPMATUBHO-TIPABOBBIMU AKTaMH.
OrpanuveHHasi TPaBOCYOBEKTHOCTh, KaK TMPaBWIO, IPUCBAMBACTCS JIMIIAM,
KOTOpPbIE HE MOTYT CaMOCTOSITEJILHO OCYIIECTBIATh CBOM MpaBa M OOS3aHHOCTH,
HaIMpuMep, JETAM WIH JIFOASM ¢ TICHXHYECKUMH WIH (PU3NIECKUMU HAPYIICHUSIMH.
Hemnonnas mpaBocyOBEKTHOCTh HEIEECIOCOOHBIX O3HAYAaeT, YTO OHW HE MOTYT
CaMOCTOSITEILHO OCYIIECTBJISITH CBOM MpaBa M 00s3aHHOCTH BooOIIe. Kaxnas u3
ATUX KaTeropHil MMEET CBOM OCOOCHHOCTH U TpeOyeT OIpeeeHHOTO IMOIAX0/a.
[ToaTOMy Ba)XHO MOHUMATh PA3IMYHSA MEKJTY HUMHU M YIUTHIBaTh UX MPH padoTe ¢
JIFOJbMU, KOTOPBIE MMPUHAJIJICKAT K STUM KaTETOPHUSIM.

B cymMme, naHHBIe TIOHATHS HE 00pa3yrOT HOBOTO MOHSTHSA, & 3HAYUT CTOUT
o0paTuTh BHHMAaHHE Ha TO, KaK pacCMaTpUBAIOT JIAHHOE TIOHATHE aBTOPHI,
YKa3bIBAIOIINE Ha HEIEeIecOo00pa3HOCTh CAMOCTOSTEILHOIO TIPUMEHCHHS TTOHSATHS
MPaBOCYOBCKTHOCTH W MpeJJlaraloliux  HW3MEHHTh OTO  IIOHSATHE  Ha
«1paBoJieeciocOOHOCThY. Takoil TOAX0J HE OXBaThIBA€T BCE CTOPOHBI
MPaBOCYOBEKTHOCTH, a TaKXKe€ HE YYHMTBIBAET BCEX OCOOBIX 00cTOATENBCTB. K
TaKUM OOCTOSITEJIbCTBAM OTHOCSITCS: TPa)KIaHCTBO, POJI 3aHITUM, UMYIIIECTBEHHOE
U COLMAJIbHOE  MOJIOKEHHWE, MCTOPHS M TOCJIEACTBHS  BO3MOKHBIX
MPABOHAPYIICHUM, CEMEMHOE MOJIOKEHUE, POACTBEHHBIE CBS3W U MHOTHE JPYTHE.

Bce OTH 00CTOsITENHLCTBA OKa3bIBarOT BOSI[GﬁCTBHC Ha COACPKAHHUC
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MPaBOCYOBEKTHOCTU (U3UYECKOTO JIMI[Aa B TOWM WM HHOM OTPE30K BPEMEHHU.
Hanpumep, HecoCTOSTETLHOCTh TPaXKJaHUHA WIIM €0 MCUXUYECKOE PACCTPONUCTBO
OKa3bIBAa€T OYEHb BAXXHOE BIIMSIHUE HA €ro MpPaBOCYOBEKTHOCTh, U3MEHECHHUE €€
o0beMa U coiepKaHusl.

Bce snemenTsl, BHOCSIIME MOAU(PUKAIIMIO B TPaXKJaHCKO-TIPABOBOM CTaTyC
rpakJiaH, a TakKe KOHKPETH3UPYIOIIHUE €€, BHOCSIT SICHOCTb B €r0 COACPKaHUE U
OTIPENICTIAIOT MEXaHU3M peall3alliid KOHKPETHBIX MpaB TOTO WJIM MHOTO CyObeKTa
COIMAILHO-TIPABOBLIX ~ OTHOIIIGHWH. HeomnpeneneHHOCTh 2JIEMEHTOB  MOXKHO
paccmaTpuBaTh Kak Ouojioruyeckue (Bo3pacT, MOoJ, COCTOSIHUE 3[I0POBbS U T.11.), a
TaK)Ke COIMaJbHbIE (COIMANIBHBIA CTaTyC, Tpa)XAaHCTBO U T.A.). Bce ameMeHTHI
MoAUGUKAIIMN TPAKTAHCKON MTPABOCYOBEKTHOCTH UMEIOT PA3JIMYHS TI0 TIPABOBOMY
cojiep>kaHnio. MOXKHO pa3IM4uTh HECKOJBKO BHUJIOB IPABOBOTO COJIEpPKaHMUS,
HarpuMep: coObITUSL (BCTYIUIGHHME B Opak, pokjaeHue peOeHka), JAeHCTBUS
(coBepilieHHE HE TPABOMEPHBIX ACHCTBUM, IMOCTYIUICHHE HAa TOCYJIAPCTBEHHYIO
cinyx0y), cocTosiHMe (MKIMBEHYECTBO, POACTBEHHBbIE CBsA3M). Bce oHM uMeroT
paznuusg MO BPEMEHM CYIIECTBOBAHMSA: POJICTBEHHBIE CBSI3HM C POJIUTEISIMU,
JIEThbMU W TPOYMMHU POJCTBEHHUKAMH Ha MPOTSHKEHUU Bceil ku3HU. COOBITHS
COCTOSIHUSI MOTYT HUMETh KakK [JIMTEIbHBII BpPEMEHHOM XapakTep, TaK U
€IMHOPA30BBIH.

OcCHOBHBIMH €€ CBOHCTBaMH (d7eMeHTaMHu) Il  (U3WYECKOro JIUIa
SBJIIOTCS] MX MPABO- U JIEECTIOCOOHOCTB.

[lepeiineM HEMOCPENCTBEHHO K caMOMy MOHSTHIO MpaBocnocoOHocTu. Hu
OJIMH TIPEJCTABUTENIb COBPEMEHHOTO OOIEeCTBA HE MOMXKET CYIIECTBOBaTH 3a
IpaHUIIaMHA TPaXAaHCKOoro mpaBa. COOTBETCTBEHHO B 00JIACTH TPaKIaHCKOTO
MpaBa 3aKOHOJATEb OMUPAETCS HAa BO3MOXKHOCTH BCEX JIMII, MPOYKUBAIOIIUX Ha
TEPPUTOPUU TOCYIApCTBa ISl MPEIOCTABICHHUS BCEM JHIAM 0€3 HCKIIOYEHUs
rpaXXaaHCKuX mpaB. HyXHO ydecTh, 9TO 00BEM JAaHHOW BO3MOXHOCTH JOJKCH
pacnpenensTbCa Cpenu JIWil, NPOXKUBAIOIIUX Ha TEPPUTOPUHU TOCYAapCcTBa B
pPaBHOM CTEIMEHU, YTO IMO3BOJUT OOECNEYUTh PABHOMPABHE TPAXKIAH, a JTAHHBIN

(aKT yKa3bIBaeT Ha JOCTUKEHHUSI COBPEMEHHOTO IIMBUJIM30BAHHOT'O OOIIECTBA.
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C uenpl0 paBHOMNPABUA TPAXKAAH W JIUI, NPOXKHUBAIOIIMX HA TEPPUTOPUU
rocyJapcTBa, 3aKOHOJATENhCTBO HAJAEdseT UX mpaBocrnocoOHocThio. Ilon
MMOHUMAaHHE TPAXKIAHCKOU MPABOCTIOCOOHOCTH CTOUT paccMaTPUBATh BO3MOXKHOCTh
Ka)XJ0T0 TPaK/IaHWHA U JIMIA MPOKUBAIOIIETO HA TEPPUTOPUHN TOCYIAPCTBA UMETh
IpakJIaHCKUE MpaBa U 00SI3aHHOCTH.

MBI HE MOXEM COMOCTaBUTh MPABOCIOCOOHOCTh €CTECTBEHHBIM IpaBam
YeJIOBEeKa, TaK KaK OH He HaJleJieH el oT npupoabl. [IpaBocnocoOHOCTh rpak1aHuH
MOJIy4aeT OT TOCYJapcTBa, KOTOPOE TaK Ke OIpeaeiisieT €€ o0beM.
[IpaBocriOCOOHOCT, HMMEET CBS3b C TpaxiaaHcTBoM. OOpeTass TrpaxaaHCTBO,
YEJIOBEK CTAHOBUTCSA  MOJHOLEHHBIM  YYaCTHUKOM  TPa)JaHCKO-TIPaBOBBIX
OTHOLICHUW JaHHOIro rocynaapctsa. Becem rpaxmanam Poccuiickont ®enepanuu
HPEAOCTABISETCS MPABOCTIOCOOHOCTH B MOJIHOM ee 00beme [20].

CyOBeKkTaMu TpakJIaHCKOTO TIpaBa SBISIIOTCS BCE WHOCTPAHIBI, a TaKXKe
nuna 0e3 TpakIaHCTBa, TO €CTh Te, KTO SIBISETCS TpakaaHWHOM Poccuiickoit
®enepanuu, HO HE UMEET J0KA3aTeNIbCTB TAKOBOM NpHHAIEKHOCTH. B cT. 1196
'K P® cka3aHo, 4T0, BC€ MHOCTPAHIIBI, & TAKXKe JUla 0e3 rpaxaaHcTBa 00J1aJaloT
IPaBOCIIOCOOHOCTHIO B TOM ke Mepe, 4To U Trpaxknaane Poccuiickoit deneparumy,
€CIIM JTaHHBIM CJIydall HE MNPOTUBOPEYUT 3aKOHOAATENLCTBY Poccuiickoi
denepanum.

Cornacio cr.2 'K P® 3a MHOCTpaHLAMU 3aKpEIUIIETCS HalMOHAJIbHBIN
pexuM, He TpeOyromuii oTBeTHhIX aAciicTBui. CyTh JaHHOTO pEXHMa B
ONPEAEICHUH ITPAaB UHOCTPAHLIEB HA OCHOBaHUM POCCHICKOTO 3aKOHOJATENbCTBA,
a HE 3aKOHOJATeNIbcTBA WX rocyaapcrBa. OrpaHudeHue MNpaB MHOCTPAHIIEB B
cily4ae Tpe3yMIIuu 0e3yCIOBHOCTH MOXKET MPOUCXOJUThH JIUMIIhL Ha OCHOBAHHUH
3akoHomarenbcTBa Poccuiickorn ®Denepanuu. [IpenocraBieHne HaUUOHAIBHOTO
peXruMa HE JaeT HHOCTPAHUAM BO3MOXHOCTH IIPETEHAOBAaTh HAa HHBIC
rpaXJaHCKHWE TIpaBa, HE NOATBEPKICHHBIE 3aKOHOAATENBCTBOM Poccuiickon
denepanu: MHOCTPAHHOE JIMIO HE MOXET NMPETEHA0BATh HA NPUBWIETHMU WU

W3BATHS TPAXKIAHCKUX MPAB, €CIM JaHHBIM CIy4ald WJIET B pa3pe3 C pOCCUUCKUMHU
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3aKOHAMM, a Takxe o0ianarth npaBamMu OoJee IIMPOKUMH, HEXKEIU TpakIlaHe
Poccuiickoii ®eneparyn [21].

[IpaBOCIOCOOHOCTH SABIISIETCSI HEOTHEMJIEMOM YacThIO U3HHM YEJIOBEKa U
HUKOUM 00pa3oM He MOXET ObITh OT/eNIeHa OT Hero. [IpaBocnocoOHOCTh YenoBeka
HE 3aBUCHUT OT TaKuX (PaKTOPOB KaK COCTOSIHUE 3/10POBbsI, BO3pacTHas KaTeropus, a
TaK)K€ OT BO3MOXXHOCTH CaMOCTOSITEJIBHOTO BBITIOJIHEHUSI CBOUX WA €€
orcyTcTBUsA. OCHOBaMM [@HHOTO Te€3MCa SBJISIOTCA HOPMBI MPABOCIOCOOHOCTH,
KOTOpBIE OMPEEISIIOT BOSHUKHOBEHHE MPABOCIIOCOOHOCTH Ha MOMEHT POXKICHUS
yenoBeka (1.2 c1.17 'K P®D).

CyuiecTByeT HECKOJIBKO B3IJIS[I0B, HAIpPaBICHHBIX HA ONpelesieHue
BO3HHWKHOBEHUS MTPABOCTIOCOOHOCTH

— MPaBOCIOCOOHOCTH BO3HUKAET JI0 POXKICHHS YETIOBEKA;

— HEKOTOpbIE JJIEMEHTHl MPABOCIOCOOHOCTH BO3HHMKAIOT Cpa3zy Iocie

POXKJICHUS U TTOCTENIEHHO MTPUOOPETAIOTCS HOBBIC.

I'paxxnanckuii kojgekc Pd paccmaTpuBaeT mpaBa W WHTEPECHl OyAyIIUX
CyOBEeKTOB Ha OCHOBe mpaBa. OxpaHa HMHTEPECOB BEPOSITHOIO HaCIEIHUKA
npeaycmotpena B ctatbe 1116 'K P®, Ho mpu 3TOM, mpaB HacjieAOBaHUS HE
POKIEHHBIN peOCHOK UMETh HE MOXKET. B cilydae MepTBOpOXKIEHHUS Majblla OH
He Oynmer mnpusBaH K HacinemoBaHuto. OpHako, B HMHTEpecax 3alllUThl He
poauBmuxcs aereit 'K PO npegycmaTpuBaeT KOHKpETHbIE moJioxkeHus (cT.1088,
1089 I'K P®) o mpaBe pebOeHKa POXICHHOTO IIOCIE CMEPTH KOPMMIIbIA, U
Mo/ipa3yMeBaeT BO3MEIICHUE Bpeaa B pe3yabTaTe ero notepu. Takum odpazom, 'K
P® oxpanser wuHTEepechl OyAaymux CyOBEKTOB Ha OCHOBE IIpaBa, HO
MPaBOCTIOCOOHOCTh PEOCHKA MOSIBISETCS TOJIBKO C MOMEHTA €T0 POXKIACHHUS.

OCHOBHBIM MPAaBOM PEOCHKA C MOMEHTA 3a4aThs SBISICTCS MPABO HA )KU3Hb.

ConepxaHue Ipa)XTaHCKOW MPaBOCMOCOOHOCTH COCTOUT M3 COBOKYITHOCTH
npaB M O00S3aHHOCTEH TrpaxKJaH, KOTOpble OHM MOTYT UMETh Ha OCHOBAaHUU
JEHUCTBYIOIIETO 3aKOHOJaTenbcTBa. llepeueHb rpakIaHCKUX NpaB HE SBISETCS

CTaHAapTHBIM JI1I BCCX I'paKAadH, a ABIACTCA JHMHAMHWYHBIM, TdK KdaK HX BHI,
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COJIep>)KaHhe U 00BEM MOCTOSIHHO MOJIBEPraeTCs U3MEHEHUSM B OTHOLIEHUU TOTO
WJIA UHOTO JIUIIA.

B I'K P® 3akpemyieHbl TOJNBKO OCHOBHBIE HOPMBI T'Pa)KJIaHCKOTO IIpPaBa,
MMOMHUMO OCHOBHBIX, TPKJaHUH MOXXET OBbITh HAACJICH W JIPYrUMH IpaBamu, B
cllydae €ClIi OHM HE€ MPOTHUBOpPEYAT 3aKOHOAATENbCTBY Poccuiickon Denepaunu u
OCHOBaM [ pak1aHCKOro rpana.

Ha ocnoBannu cr. 18 'K P® rpaxxknanusH umeer nmpaBo Ha HMMYILECTBO,
BJIQJICHUE WM, HAcCJEJOBaHUE U 3aBenlaHue. Tak K€ TpaxkJIaHUH B MpaBe
3aHUMAThCA JEATEIBHOCTHIO HE MPOTUBOPEYAILIEN 3aKOHOIATENBCTBY Poccuiickomn
Odenepanuu, B TOM  4YHCJIE  OpeANpPUHUMATENIbCKOM  0€3  perucTpainuu
IOPUUYECKOTO JIUIA (B TAKOM CJIydyae BO3HUKAET HEOOXOJIMMOCTh PETUCTPAILUU B
KaueCTBEe MHAUBUIYAJTBLHOTO MPEIPUHUMATEIS).

Camble 3HaUMMBbIE U3 YKa3aHHBIX MTPaB UMEIOT KOHCTUTYIIMOHHBIN XapakTep.
Hanpumep, npaBo Ha BiIajieHUE XWIOW miomaasio (cT.cT. 35, 40, 44 Konctutyiuu
P®).

He cnenyet cuntath npaBocrnocoOHOCTh U CYOBEKTUBHOE MIPAB OJTHUM U TEM
*e 3HadeHueM. [IpaBoCcyOBEKTHOCTBIO CUMTAETCS MPEANOChUIKa, HA OCHOBaHHUH
KOTOpPO#l y JMIla BO3HUKAET KOHKPETHOE CYOBEKTMBHOE MpPaBO, MPHU HAJTUYHUH
KOHKPETHBIX IOpUANYECKUX (AKTOPOB, CYOBEKTHOE MPaBO B CBOIO OUYEPEdb, ITO
KOHKPETHOE IIPaBO, KOTOPOE YK€ MMEET MECTO U NMPUHAIEKUT OINPEICICHHOMY
JIALLY.

[IpaBaM, BXOIAIMM B COAEpNKAHUE MPABOCYOBEKTHOCTH, B OTJIMYHE OT
CyOBEKTUBHBIX TIPAB, HE COOTBETCTBYET 00S3aHHOCTAM JIPYTUX CYOBEKTOB [22] .

[IpaBOCYOBEKTHOCTh TpaKJaHWHA HE OTAEIUMAa OT €ro CYIIECTBOBAaHUS U
COMPOBOXKJIa€T €ro Ha TMPOTSHKEHUM BCEW JKU3HU  YEJNOBEK  00JajaeT
MPaBOCYOBEKTHOCTHIO BILUIOTH A0 camon cmeptr. Ct.17 'K P® 3akpemnneno, 4ro,
MPaBOCIIOCOOHOCTh TpaXkJIaHWHA TMOSABISIETCS HAa MOMEHT €ro pOXICHUS U
MpEeKpamaercss ¢ HACTyIUIGCHMEM cMepTu. Jlaxke B ciydae pOXKACHUS
HEKMU3HECITOCOOHOTO peOeHKa, )KU3Hb KOTOPOTO MPOJI0JKAIACh KOPOTKUM OTPE30K

BPEMEHHM, OH YyCIEeJd MOJY4UTh CBOKO MpaBocrocoOHocTh. IIpekpamenue
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MIPaBOCIOCOOHOCTH OCHOBAaHO HAa OMOJIOTMYECKOW CMEpPTH IpaklaHWHA, B Clyyae,
KOTZ]a BO3BPAT HEBO3MOKEH.

OO0s3aTenpbHBIM aTPUOYTOM Ka)KJIOT0 TpaxkaaHUHA siBisieTcs ero ums. «Mms
— 3TO 0COOBIA OTIUYUTENbHBIN MPU3HAK KaXKJOr0 OTAEIbHOTO rpaxkaanuna. Mms
BKJIIOYAET B CceOsl: HAMMEHOBAHUE JHUIA — KOTOPOE JAETCsl €My MpPU POKIEHUHU,
KOTOpPOE COCTOUT U3 UMEHH WHIWBUIYAIbHOTO, POJOBOIO U (paMUIBHOTO, TO €CTh
HAcJeJCTBEHHOro uMeHu. HanuoHanbHble 0O0blYaM HMMEIOT MECTO IpHU
0003HaYEHUU UMEHHU.

HaumenoBanue nuna B BUJE MMEHH, (paMHMIMKM W OTYECTBA TIPaKJaHWHA
BHOCSTCS B aKT PETUCTPALIMU TPAXKAAHCKOIO COCTOSIHUSA T10 CIy4ar0 pOXKICHUS, U B
CBHJICTEIILCTBO O POXJICHUH, BBIIAHHOE Ha OCHOBaHHMM AaHHOro akta» [23]. Ilo
noctmkeHun 14 ner rpaxnane Poccuiickoit depepanuu MOJy4arOT OCHOBHOU
JOKYMEHT, yIO0CTOBEPSAIOIINI JIMYHOCTh- MMACHOPT, KyJa TaK K€ BHOCSTCS JTaHHbIC
HauMeHoBaHus yuna. [Ipu nepemeHe HaMMEHOBAHUS JIMIIA MPOU3BOAUTCS OOMEH

ImacriopTa Ha HOBLIﬁ, C YKa3aHHUCM KOPPCKTHBIX TaHHBbIX.

1.2 Bo3HUKHOBeHHE U MPeKpalleHne MPaBOCMOCOOHOCTH

['paxxganckas mpaBOCIOCOOHOCTh, COTJIACHO 3aKOHY, BO3HUKAET B MOMEHT
POXKAEHUS rpaxaaHuHa U npekpamiaercs cMepThio (1. 2 ct. 17 I'K). IIpuBenennas
(dbopMynHpOBKa 3aKOHA BBI3BIBAET TEM HE MEHEE BOTPOCHI.

MoOMEHT pOXACHHS OmpefesieTcsl Kak MOMEHT BbIXOoJa peOeHKa u3
MaTEepUHCKOTO opranm3Mma. Jlaxke ecnmu peGeHOK ObUT KM3HECIOCOOHBIM BCETO
HECKOJIbKO MHUHYT WJIM CEKYHJ, OH CUYUTAETCS MPABOCIOCOOHBIM, U €ro IpaBa U
MHTEPECHI 3aIUIIAI0TCS 3aKOHOM.

Opnako, 3ayaThlii, HO HE POJMBIIMICS pPEOEHOK HE TPHUIHACTCS
MPaBOCIIOCOOHBIM, M HE MOKET ObITh MPU3BAH K HacienoBaHuto no cT. 1116 T'K.
[IpaBocnOoCcOOHOCTh TpakJJaHMHA MPEKPAIIAETCA TOJIBKO C €ro CMEpPThIo, U (hakT
CMEPTH BJICYET O€3yCIOBHOE MPEeKpaIeHue MPaBOCIIOCOOHOCTH. DTO TaKKE BICYET

oTKpbITHE HacneacTsa no ct. 1113 T'K.
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[IpoGnema mpaBOBOro craryca SMOpPHOHA SIBISIETCA CJIOKHOM U HE HUMEET
€AMHOr0 pelIeHUs], TaK KaK CYIIECTBYET MHOXECTBO (DaKTOPOB, KOTOPBIE BIHSIOT
Ha ero ompeneneHue. HekoToprie y4eHbI€ CUMTAIOT, YTO AIMOPUOH JOJKEH OBITh
MpU3HaH CyOBEKTOM IpaBa ¢ MOMEHTA 3a4aTHsi, B TO BpeMs KaK JAPyrue CUUTAIOT,
YTO OH CTAaHOBUTCS CYOBEKTOM IIpaBa TOJBKO IIOCIE OIPEAEICHHOIO JTamna
pa3BUTHA.

B Poccun npaBoBoii cratyc sMOpuoHa onpezeneH denepaibHbIM 3aKOHOM
«O06 ocHOBax oXpaHbI 3710pOBbsl TpaxkaaH B Poccuiickoit denepanumy, KOTOPHIN
OpHU3HAET SMOPHOH 00BEKTOM IpaBa ¢ MOMEHTA €ro nepecaaku B Matky. OmHako,
MHOTME YYE€HbIE M OPraHM3allM BBICKA3bIBAIOT CBOM COMHEHMS OTHOCUTEIBHO
JAHHOT'O MOJX0/1a.

B npyrux crpaHax Takke CyIIECTBYET Pa3IMYHbIA MOAXO0J K ONPEIEIECHUI0
IpaBOBOro craryca 3MOpuoHa. HexoTopeie cTpaHbl OmpenesnsitoT MOMEHT, KOrja
AMOPHUOH CTAHOBHUTCSI CYOBEKTOM IpaBa, HA OCHOBE BpeMEHU OEpEMEHHOCTH, B TO
BpeMsl KaK JIPyrue ONpeesioT ero Ha OCHOBE CTaIuU Pa3BUTHs SMOpHOHA.

Bompoc o mpaBax smMOpuoOHa SIBISIETCA JOBOJIBHO CIIOKHBIM M BBI3BIBAET
pasnuyHble TOYKU 3peHus. [lepBhlif MOaX0MA, KOTOPBIA MpU3HAET IMOpHUOHA Kak
MOJIHOMPABHOTO CYOBhEKTa IPa’KJaHCKUX MTPABOOTHOIIIECHUI, OCHOBBIBAETCS HA TOM,
Y10 SMOPHOH WMEET MPaBO HA KU3Hb M CYIIECTBOBaHHE. DTOT MOAXOJ MOXKET
OBITH MOAJIEpXKAaH CTOPOHHUKAMH TPHUHIIMIA 3aIIUTHI )KU3HU C CAMOTO Hadala ee
BO3HMKHOBEHUS. OJIHAKO, 3TOT MOAXOJ TAKKE MOXKET BbI3bIBATh BO3PAKEHUS, TAK
KaK OH MOXET MPUBOAMUTH K OTPAaHUYEHHUSM Ha CBOOOAY KEHIIUH U HapYyLICHHUIO
UX [paB Ha PEIPOLYKTUBHOE 3J0POBBE.

Bropoii monxon, KOTOpBIM paccMaTpuBaeT SMOPHOH Kak OOBEKT IpaBa,
TaKKe UMEET CBOM apryMeHTbl. OH OCHOBBIBAETCSI HA TOM, YTO SMOPUOH SIBISETCS
4acThI0 MATEPUHCKOI'O OPraHU3Ma M, CJIEI0OBATEIbHO, HE MOKET OBITH PACCMOTPEH
KAaK IOJIHONPABHBIM CyOBEKT TpakIAaHCKUX IPABOOTHOLIEHUN. ODTOT MOAXOA
MOXKET OBITh MOAJEpPKaH CTOPOHHUKAMHM CBOOOJBI KEHIIWH M WX MpaB Ha

pPENpPOayKTUBHOE 3/10pOBbhe. OMHAKO, ATOT TMOAXOJ TaKXKE€ MOXKET BBI3bIBATH
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BO3paXCHUS, TaK KaK OH MOJKET NMPUBOJANTHh K UTHOPUPOBAHMIO MPaB IMOpHOHA Ha
KU3Hb U CYIIECTBOBAHMUE.

Taxkum 00pazom, 06a MoaXo0/a UMEIOT CBOU JOCTOMHCTBA U HEJAOCTATKHU, U
KOKIBIA U3 HUX MOXKET OBITh MPHUMEHUM B Pa3jUYHBIX CUTyaIusx. B kKoHedyHOM
UTOTE, PEIICHUE O TIPpaBaX SMOPHOHA 3aBUCHT OT KOHKPETHON CHUTYAIlMU U JIOJDKHO
MIPUHUMATKLCS HAa OCHOBE OajlaHca MEXIy IIpaBaMu MaTepH U SMOPHOHA.

Tema rpakIaHCKON MPaBOCHOCOOHOCTH SMOpPHOHA SBIISIETCS CJIOXKHOU U
TpeOyeT Oosiee MeTalbHOTO paccMOTpeHHus. HecMoTpst Ha TO, YTO B POCCHIMCKOM
3aKOHOJATEIILCTBE SMOPHUOH HAJEISAETCS TPABOCIIOCOOHOCTHIO TOJBKO TIOCIIC
KUBOPOXKICHUS, CYIIICCTBYET MHOYKECTBO MHEHU U TOUYEK 3PCHHSI HAa 3Ty TEMY.

Hekoropble crenuaaucTsl BBICTYNAIOT 3a TO, 4YTOOBI SMOPHOHY ObLia
npu3HaHa TPABOCIIOCOOHOCTh C MOMEHTA 3ayaTus, a JAPYTHE CYUTAIOT, 4YTO
IIPABOCIIOCOOHOCTh JIOJDKHA OBITh HAJCICHA TOJBKO IIOCE ONPEICICHHOTO
nepHojia pa3BUTHUS YMOPHUOHA.

Takum o00pa3om, ompezAelieHHE MPABOBOIO cCTaTyca AMOpHOHA SBIAETCS
CIIOXHBIM  BOTIPOCOM, KOTOpPBI TpedyeT HambHEHIINX HCCIENOBAaHUN W
00CYXIEHUH.

MoOMEHT cMepTH U MOMEHT POXACHHS YCTaHaBIMBAeTCS U (UKCUPYETCS B
aKTax TPaXJTAHCKOTO COCTOSHUS. AKTHI T'PaXJTAHCKOTO COCTOSIHUS-BCE JCHCTBUS
rpaXXJaaH WU COOBITHS, MPOUCXOASIINE B WX JKU3HH, HMMEIOIIME BIUSHUE Ha
MOSIBJICHHE, U3MEHEHUE WJIU MPEKpAIlleHUe OMpeIeNIeHHbIX MpaB U 00sS3aHHOCTEH,
KOTOpPBIE OINPEICICHHBIM 00pa30M XapaKTePU3yIOT COCTOSTHUE TPaXKIaH.

Peructpanust akToB rpa)KJaHCKUX COCTOSHUIN UMEET OOJBIIOe 3HAUCHUE NSt
OXpaHbl TMpaB TpaXIaH, TaK KaK JaHHBIE COOBITHS CBSI3aHHBI C TMOSBICHUEM
OTIpEJICIICHHBIX TPaB U 00s3aHHOCTEH rpaxmaad. Hanpumep: poauTenbckue mpasa
1 00SI3aHHOCTH, MPU CMEPTH TPaKAaHWHA TOSBISAIOTCS MpaBa Ha HACJIEIOBaHUC
MMYIIECTBA, a TAKXKE Ha MEHCUIO TIPU HATTMYUH Y YMEPIIIETO HECOBEPIIEHHOIETHUX
NETEH.

Peructpamnmsi akToB rpaskJIaHCKOTO COCTOSHUSI IMEET OINPECICHHYIO IIeTb,

ec  OBITh TOYHCC, TO ONOCIbIO ABJIACTCA OOCTOBCPHOC O0Ka3aTCILCTBO
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MIPOUCXOXKCHUS OINPEJEICHHBIX COOBITUNA B KU3HU TPaXKJaH B OMNPEICIICHHBIN
OTPE30K BPEMEHHU.

3aKoH TPHUAAET aKTaM TPa)XJaHCKOTO COCTOSIHUSI MPaBOOOpa3yIOIIUE WIH
MpaBO TMpEeKpallaloliue 4YepThl, a 3HAYUT, YCTAHABIMBACT WM IMpEKpaliaet
HaJU4Yue OIpEJEICHHBIX IMPaB ¢ MOMEHTAa PErUCTpalldd JaHHOTO akTa. AKT
peructparuu Opaka (ct.10 CemeitHoro kojaekca P®D), a Takxke akT pacTOpPKEHUS
Opaka (ct.25 CewmeitHoro koaekca P®) obecneunBaroT rpakjaH OnpeeIeHHbIMU
npaBaMu U 00s3aHHOCTSIMH CeMeMHOro Kojekca WIM JIMIIAIT HUX, B Clydae
pacTopkeHus Opaxa.

lNocynapcTBeHHast peructpaiusi akTOB Ipa)KJJaHCKOTO COCTOSIHUSI BEJIETCS B
WHTEpEecax TOoCyIapcTBa, ISl OMNpEACICHUS JUHAMUKH HapOJIOHACEIICHHS
(memorpadudeckuil pocT U yHnajoK, peTUCTpalis U pacTop)keHue OpakoB). Takue
JTAaHHBIE TIO3BOJISIIOT BECTHU JOCTOBEPHBIM aHaNIM3, a TakKKe BECTH IPOTHO3BI
COITMATIBHOTO ¥ SKOHOMHYECKOT'O Pa3BUTUS TOCYAapCTRa.

Peructpanuss BcexX akTOB TpPaKJAHCKOTO COCTOSIHHMSL MPOU3BOJMTCS
CHEIUANTBHBIMU ~ TEPPUTOPUAIBHBIMUA ~ OpPraHaMH, KOTOpbie 00pPa30BBIBAIOTCS
OpraHaMH UCIOJIHUTEIbHOUN BIACTU. AKTBI PETUCTPALMU TPaKAAHCKOTO COCTOSHUS
rpaxnaan Poccuiickorn denepanmyu NpoXKMBAKOIIUX 33 TPAHULEH IMPOU3BOIATCA U
pErynupyroTcs KOHCYIbcTBaMU Pocculickont denepanum.

JIeHCTBUTENIBHBIMU TaK K€ NPHU3HAIOTCS aKThl TPa)KAAHCKOTO COCTOSHMS,
KOTOpBIE OBUTM 3aKIIOYEHBI AYXOBHBIMH WJIM PEITUTHO3HBIMU OPTaHU3AIMSIMHU Ha
MoMeHT oTcyTcTBUA opranoB 3AI'C. (IIpumMepoM MOXKET SBISATHCS MEPUOJ
Benukoit OteuecTBeHHOW BOWHBI HA OKKYNHUPOBAHHBIX TEPPUTOPUSIX) TAKUE AKThI
HE HYKJAIOTCA B MEPEPEruCTpallid U IMPUPABHUBAIOTCA aKTaM TIPaXJaHCKOTO
COCTOSIHUS MTOTy4eHHBbIX B opranax 3AI'C.

AKTBI TpakJIaHCKOTO COCTOSIHUSI COCTaBJISIFOTCS B BHJIE€ JIBYX MIECHTUYHBIX
HK3EMIUIPOB Ha OJlaHKaX OMpeAeIeHHON (POpPMBI, B KOTOPOW YKa3bIBAIOTCS BCE
HEOOXOIUMBIE CBEJCHHS O TPaKJIaHWHE, KOTOPBINA MOIyYaeT JAaHHBIA aKT, a TAaKKe
O UMM JaHHOro akta. Ha ocHOBaHMM NaHHOW 3alKUCH TPAXKJIAHUHY BbIAACTCS

CBUACTCILCTBO, IIOATBCPKAAOIICC PECTUCTPALINIO I'PAKIAHCKOI'O COCTOSHUAA.
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brnanku u3roraBnuBalOTCS Ha repOOBOIl Oymare mo ompejaenceHHON dopma
aKTa TPAXKJIAHCKOTO COCTOSIHUS, TUHOrpaduieckuM crocooom. OHM UMEIOT CBO
UJIECHTU(PUKAIIMOHHBIM HOMED, a TaKKe ceputo. Takue JaHHbIE HE MOBTOPSIOTCS B
JajdbHEUIIEM HU B OJHOM H3 AaKTOB TPaKJAHCKOTO COCTOSHUSI W SIBIISIFOTCS
crienupuIecKuMH.

KonkpeTnka yka3bIBaeMbIX JaHHBIX B aKTaX TPaKJAHCKOTO COCTOSIHUSI U
CBUJICTENIbCTBA, ycTaHaBiuBaeTcsa DenepanbHbiM  3akoHOM  «OO0  akTax
TPAXKJIAHCKOTO»  COCTOSIHUS, (OPMBI  COOTBETCTBYIOIIMX OJIAHKOB JTAaHHBIX
JIOKYMEHTOB  YTBEPXKJIAIOTCA TOCTAaHOBJIECHUEM TpaBUTEIbCTBA Poccuiickoi
denepauni.

[Ipu cocraBieHUU aKTOB TPAXJAHCKOTO COCTOSHUSI Tpa)XKAaHWH OO0s3aH
IPEeAbsIBUTh HEOOXOJIWMBIE JOKYMEHTHI 1O ONpPEACIICHHOMY TiepeuHto. Takue
JIOKYMEHTBI SIBJISIOTCS OCHOBAHUEM [IJI1 PETUCTPAIlMU aKTOB TPaKIaHCKOTO
COCTOSIHUSI (CNPAaBKU YCTAHOBIICHHOM (hOPMBI, JOKYMEHTHI, YIOCTOBEPSIOIINE
JUYHOCTH U T.JI.). K&XKJas 3aliCh O PETUCTPALIMH aKTa IPaskJaHCKOT'O COCTOSHUS B
00s3aTEILHOM TOPAJIKE TOJDKHA OBITh MPOYUTAaHA 3asBUTEIIEM, MOJIMUCAHA C ABYX
CTOPOH, Kak 3asBUTENIeM, TaK M paOOTHUKOM, COCTAaBUBIIMM JTYy 3aIlUCh,
yTBepkJeHa rmeyaTbio oprana 3AI'C. 3a mpaBWIBHOCTH COCTABJICHHS aKTOB
TPaXXIaHCKOTO COCTOSTHUS OTBETCTBEHHOCTh HECeT PYKOBOJHTEND
cootBeTcTBYIOMIErO oprana 3AIC.

OTka3 OT perucTpamy aKTa TPaKIAHCKOTO COCTOSIHHSI MOXET OBbITh
00’KaJOBaH 3aWHTEPECOBAHHBIM JIUIIOM B OpraHaX HCIOJHUTEIBHOW BJIACTH, B
KOMIIETEHIIMIO KOTOPBIX BXOAUT OpPraHU3alusl JEATEIbHOCTU IO PErHCTpaluu
aKTOB IpakIaHCKOT'0 COCTOSIHUS, WM B CYJI€.

Ha ocHOBaHuM Jpyrux axkTOB TPa)XKJAaHCKOTO COCTOSIHUS, U3MEHEHUS U
WCIIPABJICHUS] B aKTaX PErUCTPAIlMU T'PAXKIAHCKOTO COCTOSIHUS TaKKe€ MOTYT OBITh
BHeceHbl opranamu 3AI'C. Hampumep, eciam B CBHUIETEIBCTBE O POXICHUHU
yKa3aHO HEJIOCTOBEPHOE UMsI PeOCHKA, TO TaKask ONIMOKA MOXET OBITh MCIIPABIICHA
Ha OCHOBAaHWHM CBHUJETEIBCTBA O Opake pOAUTENCH, B KOTOPOM YKa3aHO BEpPHOE

umsi. Takke, eclidi B CBHJETEIbCTBE O Opake yKa3aHa HeINpaBUJIbHAS JaTa
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POXKJIEHUS] OJIHOTO M3 CYNPYroB, TO Takas OUIMOKA MOXET ObITh UCIIpaBl€HA Ha
OCHOBAaHHUHU CBUJIETEIBCTBA O POXKACHUH 3TOTO CYNpyTa.

B 1nenom, u3mMeHeHusI U UCTIPABIICHUS B aKTaX PETUCTPAIlMU TPaXIaHCKOTO
COCTOSIHUSI MOTYT OBITh MPOM3BEACHBI TOJBLKO B ClIyyasx, KOTJa JOIMYyIIeHa
omuOKa B HCIOJHEHUHU 3alUCH TPaXJTAHCKOTO COCTOSHUS WM KOTJa UMEIOTCS
HEJIOCTOBEPHBIC CBeACHUS. B Takux ciydasiXx, 3aMHTEPECOBAHHOE JHII0 MOXKET
obpatutbes B oprad 3AI'C c 3asBlieHHEM HAa U3MEHEHUE WM HUCIPABJICHUE aKTa
IPaXKIaHCKOTO COCTOSIHUSL.

I[Ipu orkaze opranoB 3AI'C BHecTH UW3MEHEHHS B 3allUCh aKTa
IPAXKJIAHCKOTO COCTOSIHUS, 3asBUTENIb MOXET OOPATUThCS B CY/A, U IO PEIICHUIO
cylla u3MeHeHHsl OyJyT BHECEHBI WJIM HE BHECEHBI. lIpu yTepe CBUIETEILCTBA O
pPErUCTpaIlii  aKTOB TPaXXJAHCKOTO COCTOSIHUS, TPaXXJaHWHY MOXET OBbITh
OyOnMKaT MO €ro 3asBJICHUIO. Y TpaueHHas 3alUCh aKTa IPakJIaHCKOTO COCTOSIHUS
MOKET TOJJIeKAaTh BOCCTAHOBIICHHIO JIMIIIb HA OCHOBAaHWU pelieHus cyaa (cT.247
I'TIK PD).

OCHOBBIBasICh HA BOCCTAHOBJIEHHOM 3aIIMCH aKTa IPa)XAaHCKOr0 COCTOSHUS,
IrPKIaHUHY TIOBTOPHO BBIAAETCA CBUAECTEIBCTBO O PETUCTPALUM  aAKTa
IPaXKIaHCKOTO COCTOSIHUA C IIOMETKOM O €r0 BOCCTAHOBJICHUH.

[Iponiecc aHHYNIMPOBAHUSL AKTOB T'Pa)kKAAaHCKOI'O COCTOSIHUS MPOU3BOJMTCS
opranoM 3AI'C mo MecTy ero HaxoKI€HHUs, Ha OCHOBaHMM peuieHus cyaa. C
MOMEHTa aHHYJIUPOBAHUS, 3alMCH aKTa PErUCTpalMU TPakJaHCKOTO COCTOSHHS
yTpauMBalOT CBOE MpaBoBOe 3HaueHUEe. CBHUIETENIBCTBO, BbIJAHHOE HA OCHOBAaHHUU
JTAHHOTO aKTa TaK ke, yTpaynBaeT cBoto cry [11].

MoxHO chaenarh CIEAYIOIIUM BBIBOJA: BCE 3alUCU AKTOB TI'Pa)KJAHCKOTO
COCTOSIHUSL OCYIIECTBIISIFOTCS OpraHaMM 3alliCH TPaKJaHCKOTO COCTOSIHUS, Ha
OCHOBaHUHU JIaHHBIX AKTOB T'PAXKJIaHWHY BBIJAETCS CBHUAETENHLCTBO. Bcee mpasuia
OCYIIECTBIICHUS aKTOB TPaXKIaHCKOTO COCTOSIHUSI ONpeNIeNAI0TCS
3aKOHOJATENHCTBOM «O0 aKTax TPaaaHCKOTO COCTOSTHHS».

CornacHo rpaxmaaHCKOMy 3akoHojarenbcTBy P®d, cMmepTh rpaknaHnuHa

BJIEYET 3a CO0OHM mpekpalleHue €ero MpaBOCHOCOOHOCTU. DTO O3HAYAET, YTO
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yYMEpIINI TpaxKJaHuH HE MOXKET UMETh MpaB U 00SI3aHHOCTEH, MPEyCMOTPEHHBIX
IPaKIAHCKUM 3aKOHOAATEIbCTBOM. KpoMe TOro, cMepTh Tpa)kJaHWHA SBISIETCS
BOKHBIM HOPUAUMYECKUM (PAKTOM, KOTOPHIH MOXET BIUATHL HA MHOTHE MPaBOBBIC
OTHOIIIGHUSI, HAMpUMep, HAa HACJEJCTBEHHbIC OTHOIIEHHUS, JOTOBOPHBIC
o0si3aTeNbcTBa U JpYyrue MpPaBOBBbIE OTHOIICHHS. B CBSI3M ¢ 3TUM, HACTYIUICHUE
CMEpPTU TPaKJIaHWHA JOKHO OBITh O(OPMIIEHO COOTBETCTBYIOIIUM OOpa3oM B
YCTAaHOBJIEHHOM MOPSIKE, YTOOBI M30€KaTh BO3MOXXHBIX CIIOPOB U KOH(JIUKTOB B
oynymiem [32].

CornmacHO TpaXJaHCKOMY  3aKOHOJIATENIbCTBY, CMEpPTh TpaKJaHUHA
IPUBOAUT K MPEKPAIIEHUIO €r0 MPaBOCIOCOOHOCTH. JTO O3HAYAET, YTO UYETOBEK
nepectaeT ObITh CYOBEKTOM IIpaBa, TO €CTh YYaCTHUKOM IpaBooTHOIIeHUH. Kak
MpaBUIBHO OTMEUEHO B BOIpoce, (PakT cMEpTH JOJDKEH OBbITh 3a()UKCHpPOBAH B
KHUTaX PETUCTPallUd aKTOB TPa)XJTAaHCKOTO COCTOSIHUS, 4YTOOBI 00ECTICUHTH
BO3MOKHOCTb YCTaHOBJICHUSI HACJICICTBEHHBIX MPAB U JPYTUX MPABOIOCIECTBUM,
CBS3aHHBIX C JHMYHOCTHIO ymepiuero. OpHako, Jaxe €ciad CMepTh He Oblia
3aperucTpupoBaHa, 3TO HE MeEHseT (aKTa NPEeKpalleHUus MPaBOCIOCOOHOCTH B
MOMEHT CMEpTH.

OnpeneneHne MOMEHTa CMEpPTH UMeeT Ooibllioe  3HAYeHHe  JUIsd
MEIUIIMHCKAX W TPABOBBIX BOIMPOCOB. MeauiHa pa3indaeT JBa COCTOSHHS
CMEPTH - KIIMHUYECKYIO U OMOJIOTUYECKYIO.

«Knuanueckass cMepTh MPOUCXOAUT, KOTJAAa CEpAlle Tepectaer OUTbcs U
IbIXaHWE TpeKpamaerca. BaXHO OTMETHTb, YTO B 3TOM CIlly4ae €lle ecThb
BO3MOKHOCTh MPOBECTH PEAHHUMAIMOHHBIE MEPOMNPUATUS U BEPHYTh NAlMEHTA K
xu3Hd. OpHAKo, eclii He OBLJIO MPOBEJACHO CBOEBPEMEHHBIX MEPONPUSITHHA, TO
HaCTymaeT Onoyiorndeckas cMepTb» [8].

buonornueckas cMepTh XapakKTepHU3yeTCs «HEOOpaTHMbIMH IpolleccaMu B
OpraHu3Me, MpH KOTOPBIX BO3BpAaT K >KU3HHU YK€ HEBO3MOXKEH. VMIMEHHO 3TOT
MOMEHT CUMUTAETCSI MOMEHTOM CMEPTH C MpPaBOBOM TOYKHU 3pPEHUS, U C HUM
CBSI3aHBl PsII BAXKHBIX MEIUIMHCKMX M TPABOBBIX BOINPOCOB, KaK, HaIpUMED,

BO3MOXKHOCTh M3bSTHS OPTraHOB JUIsl TpaHCIUIaHTarm» [36].
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OrnpeneneHne MOMEHTa CMEPTH MOKET OBITh CJIOKHBIM IMPOIIECCOM, U IS
ATOr0 MOTYT HCHOJIb30BAaThCS pA3JIMYHbIE KPUTEPUU, TaKHE€ KaK OTCYTCTBUE
CEplIEYHOM  JAESATENbHOCTH, OTCYTCTBHE JbIXaHUS, OTCYTCTBHE MO3TOBOM
akTUBHOCTU M T.J. Kaxnplii kpuTepuid MOXET UMETh CBOM IPEUMYIIECTBA U
HEJIOCTaTKH, M BBIOOP KOHKPETHOI'O KpPUTEpPUSI MOXKET 3aBUCETb OT MHOTUX
(akTOpOB, TAKMX KaK BO3pacT NalMeHTa, HAInYue 3a001eBaHui U T.1I.

PykoBoxctBysice cmoBamu M. B. KporoBa, MOKHO caenarb BBIBOJ, YTO
OpaBOCMOCOOHOCTh  TpakKJAaHMHA MpeKpallaercss TOJBKO B ClIy4yae €ro
OMOJIOTUYECKON CMEpPTH, MOATBEP>KAECHHON MEIUUMHCKUMHU KpuTepusimu. «Eciu
rpaKJaHuH ObLI OOBSABIEH YMEPIIUM, HO BIOCJIEACTBUU ObLT PEAHUMHUPOBAH, €ro
IpaBOCIOCOOHOCTh B0O300HOBIAETCS. OJHAKO BO3HUKHOBEHHE U MpEKpalieHue
OTJIEIBHBIX 3JIEMEHTOB IMPAaBOCIOCOOHOCTH MOTYT OBITH CBSI3aHBI C PA3TUYHBIMU
IOPUAMYECKUMU (paKkTaMu, TAKUMH KaK JOCTHKEHHUE OINPEACIICHHOI0 BO3pacTa WK
3akiroueHue Opakay [14].

«BaxkHO OTMETUTh, UTO TPEIyMMIUs CMEPTU (U3UUECKOro JIMIA
(0OBsiBIEHME yMEpIIMM) HE BIHMSIET Ha €ro MpaBoOCOCOOHOCTh. Ecnu
BIIOCJIEJICTBUM  OOHApYXKMBAETCA, UTO TpaxJAaHMH HA CaMOM JIeJie€ JKUB,
PEe3yMIIIHs TEPSET CBOIO CUITY, M €0 MPABOCIIOCOOHOCTh BO30OHOBIISIETCH.

B HacnmeACTBEHHBIX MPABOOTHOIICHHUSX  BO3HMKAaET HEOOXOIMMOCTH
YTOYHEHHS] MOMEHTa CMEpPTH HacleofaTensl, €Cld B TEYEHUE OJHOTO JIHS
HACTYIMAaeT CMEPTh HECKOJIBKUX JIUI], 00JIaJaoluX MpPaBOM HACJIEJAOBAHUS IPYT
rocjie apyra. OTO CBSI3aHO € TEM, YTO BpEMsS OTKPBITHA HacleICTBA M
BO3MOXXHOCTb HAcCJIEIOBAHUS 3aBUCAT OT TOro, KTO M3 IOTCHIHUAIBHBIX
HACJIC/THUKOB HaXOJIMJICS B )KUBBIX HA MOMEHT CMEPTH Haciienoaaress» [9].

Crarbs 1114 'K P® ycraHaBiIMBaeT, YTO «IpPEKpalleHUE CYIIECTBOBAHUS
rpakJjaHuHa Kak CcyObeKTa IpaBa BIJIEUET OTKpbITUE HacieacTBa. OpHaxo,
BO3HMKHOBEHHE HACIEACTBEHHOTO TIpaBa HE CBA3aHO TOJNBKO C (aKTOM
HACTYIUICHUS CMEpPTH HacleqoNaTeNs, HO U ¢ (PaKTOM HaxXOXKIEHUS B JKUBBIX

BO3MOKHOI'O HACJICIHHNKA K MOMCHTY CMCPTHU HACICAOAAaTCIIA.
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B cBorw ouepensp, crateu 528 u 530 'K PCOCP, xoropsle peryaupoBanu
HACJICJICTBCHHBIE MPABOOTHOLIEHUS 10 BBeneHuss B neiicteue ['K PO,
UCIONB30BaIM  pa3Hble (opmynupoBku. Crtaths 528 ycTaHaBiIMBaia BpeMs
OTKPBITHS HACJEACTBA KaK «JI€Hb» HACTYIUICHUS CMEPTHU HACJIEA0ATENs, a CTaThs
530 ompenensiyia, KTO MOXET OBITh HACJICTHUKOM KakK JIMI, HAXOSIINXCS B dKUBBIX
«Ha MOMEHT» CMEPTH HaclienoaaTessi. DTU paznuyus B (POpMYIUPOBKAX MOTYT
MPUBECTH K KOHKYPEHIIMM MEXAY TMOHATUSIMU «JICHb» U «MOMEHT» IpHU
ONpPEACICHUH  HACJIEAHUKOB B  KOHKpeTHOM  ciydae. Ilostomy,  jis
yperyJIUpOBaHUs TaKUX CHUTyallud, BaXXHO YTOYHSATH MOMEHT CMEPTHU
HaClleIoJaTellsl U HaJIu4ue BO3MOXKHBIX HACJIEJHUKOB HA MOMEHT €r0 CMEPTH»
[11].

B cBa3u ¢ 3TUM JOCTATOYHOE PACHPOCTPAHEHHUE TMOJIYyYMJIa KOHLIECMIHS,
COTJIACHO KOTOPOW «IWIa, YMEpIIME B Mpe/esiax OJHOTO U TOTO K€ JIHS, XOTS B
pa3Hoe BpeMs, CYHUTAIOTCS KOMMOpPHEHTaMH, T. €. JIMIaMH, yMEPIIUMU
€IUHOBPEMEHHO, W HACIEJICTBEHHOE MPABOOTHOUIEHWE MEXKIYy HUMHU HE
BO3HHMKaeT» [36]. AHaloru4Has IMO3WIMs ObUIa 3aHsTa CyneOHOW KOJUIETHEH I0
rpaxkaanckuM nesnam BepxoBHoro Cyna PO, ykazapmieii: «Eciu cynpyru ymepiau
B OIMH U TOT *X€ JeHb (HE3aBUCUMO OT dYaca CMEpPTH), OHM HE SBISIOTCS
HaCIIeJHUKAMU APYT mocie apyra» [37].

B pumckoMm mpaBe pelIeHHE 3TOro BONpOCAa 3aBUCENO, BO-TIEPBBIX, OT
BO3MOYKHOCTU J0Ka3aTh, YTO OJHO JIUIIO MEPEKUiIo apyroro [39]; BO-BTOPHIX, OT
MpE3yMIILIMY, U3MEHAKLIEHW NOpaBWIO O KOMMopueHTax. «B  ciyuae
MHO>XECTBEHHOCTH CMEPTEH, BBI3BAHHBIX OJTHUM COOBITHEM, IOPUCTHI UCXOJIUIHU U3
HEKOTOPBIX YCIOBHO MPUHUMAEMBIX MOJOKEHUN: POJUTEIN pacCMaTPUBAIUCh KaK
yYMEpIIME paHbllI€ COBEPUICHHOJETHUX JETe, HO KakKk yMepuiue Iocle
HECOBEpIICHHOJIETHUX neTei» [40].

[Tpu 6ykBansHOM mpoutenuu ctathtl 530 I'pakmanckoro xkogexca PCOCP
(aprHEe Poccuiickoit denepaiiniun) cieayeT caeaaTh BEIBOJ O TOM, YTO IpakIaHCKas

HpaBOCHOCOGHOCTB Juna I[aéT CMY BO3MOKHOCTBb CTaTb HACJICIHHWKOM, CCJIM OHO
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HaXxOJIWUTCS B JKMBBIX K MOMEHTY CMEPTHM HACIEAOAATeNIl. DTO COOTBETCTBYET
nonoxxeHusm cratbu 17 'K PO.

OpnHako, pa3biACHEHHE CyAEOHOM KOJUIErMM M0 TPaXIaHCKUM JiejlaM
Bepxosnoro Cyna CCCP, koTopoe yCTaHaBJIMBAET, YTO MPABOCIIOCOOHOCTH JIUIIA B
KauecTBE HacJIeAHUKA MOKET ObITh OTPaHUYEHA B 3aBUCUMOCTH OT TOTO, JJOKUJI JIU
OHO 10 KOHIIA KaJIEHJAPHBIX CYTOK, YACTUYHO OIPAHUYMBAET MPABOCIOCOOHOCTD
LIMPOKOTO Kpyra JIMII.

B nrobom ciywae, orpaHuyeHuE MPaBOCIOCOOHOCTH BO3MOXKHO TOJBKO B
MOPSIJIKE U B CIIy4YasiX, YCTAHOBJICHHBIX 3aKOHOM, cOrjlacHO MyHKTY | ctateu 22 I'K
PO.

Cornmacio cratee 17 T'K P®, mnpaBocnocoGHOCTh TpaxkaaHUHA
npeKpanaeTcs B MOMEHT ero cmeptd. OaHako, B myHkTe 1 crateu 1114 'K PO
YCTAHOBJIEHO, 4YTO JHEM OTKPBITHS HACJIEACTBA SIBISETCA JEHb CMEpPTHU
rpaKJIaHuHa. OTO NPOTHUBOPEUHME MOXKET IPUBECTU K HEOINPEIEIECHHOCTH U
HECIIPABEIJIMBOCTH B CIIy4yae, €CJIM HEBO3MOXKHO YCTAHOBUTHb TOYHBIA MOMEHT
CMEpTH.

CuutaeM HEOOXOAMMBIM YCTPaHUTh JaHHOE HECOOTBETCTBUE IyTEM
M3MEHEHHMsI 3aKOHA U WCIIOJIb30BAHUS MOHITUS «MOMEHT CMEPTH», KOTOpoe OoJee
TOYHO OTpa)KaeT peaibHyI0 cHUTyauuto. OZHAKO, €CIM TOYHBIA MOMEHT CMEpPTH
rpaKJaHWHAa HE YCTAHOBJIEH, TO CJEAyeT NpPU3HABaThb HUX YMEPIIUMHU
OJTHOBPEMEHHO TOJIBKO B CJIy4ae, €CJIM HET BO3MOKHOCTH JOCTOBEPHO YCTAHOBUTH
IIOCJIEA0OBATEIBHOCTD UX CMEPTH.

Takum oOpa3om, BOIpOC ONpENETICHUS MOMEHTa CMEPTH TpakKIaHUHA
SBJISIETCS] BAYKHBIM JIJIs1 IPABUJIBHOTO OTKPBITHUSA HACIEACTBA U MOXKET MOTpeOOBaTh
M3MEHEHHUS 3aKOHOJATeNbCTBA JUIsl YCTPAHEHHUS HECOOTBETCTBHM U OOecredeHUs

CIIPaBCAJIMBOCTH.
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I'naBa 2 /leecnocoOHOCTH pU3MUECKUX JIHIL

2.1 llonsiTue, BUABI U COAEPKAHME 1€€CIIOCOOHOCTH IPAKIAAH

JleecriocoOHOCTh 0€3 COMHEHHUsS SIBISICTCS «YHUKAJIBbHBIM IPABOBBIM
SIBJIECHUEM, XapaKTEPHBIM HUCKIIOUUTEIBHO JJIsI COBPEMEHHBIX PA3BUTHIX MPABOBBIX
cucrteM. Takoil BBIBOJ [I€JIAETCS HAa OCHOBE HCTOPUKO-CUCTEMHOTO H
KOMIIApaTUBUCTCKOTO HCCJEAOBAHMUS TIOHSTHS JI€ECIIOCOOHOCTH, B pa3pese
PETPOCIIEKTUBHOTO KOHTEKCTa Pa3BUTHUS POCCHUIMCKOW NPAaBOBOM MBICIH, U C
y4eTOM 3aKOHOJATEIBHOTO ONbITa 3apyOEeXKHBIX CTpaH 10 (POPMHUPOBAHUIO
YKa3aHHON MpaBOBOWM KaTeropuu. BBIBOJIBI, KOTOpBIE YJaeTcsl CIeNaTh MO X0y
IPOBOAMMOTO aHAJIN3a, 3aKJII0YAIOTCS B CIEYIONIEM: BO-TIEPBbIX, 1€€CIIOCOOHOCTh
KaK  CIOCOOHOCTh  OBITh  yYYaCTHHUKOM  IPABOOTHOIICHHS,  CIIOCOOHOCTH
OCYIIECTBJIITh CBOU TpaBa U KCIHOJHITH CBOM OOS3aHHOCTH — TOSIBUJIACH
HEJIaBHO, OTHOCHTEIIbHO HHBIX TPABOBBIX Kareropwii u monstui» [8]. Jaxe
paBOBEAbl PUMCKOM HWMIIEPUH, «AKTUBHO  YHOTPEOJSBIIME  KaTErOpHUIO
«MPaBOCIIOCOOHOCTHY, UL K 19 romy Hamieil 3pbl BIEpBbIE CTAM YHOTPEOIAThH
Hapsay C OTHUM TaKXe€ IOHATHE «CAMOCTOSITEIBHOTO HCIIOJIb30BaHUA», TO €CTh
aHajora COBPEMEHHOW JEeeCIOCOOHOCTH, KOTOpasi, TeM HE MEHee, [0 KaHOHaM
PUMCKOTO TMpaBa MMeEJa HECKOJIbKO HWHOE, OTJIMYHOE OT COBPEMEHHOTO,
comepkanre. Tak, €CcIM B HACTOAIIEE BpPEeMsl OTPaHUYEHUS JIEeCIOCOOHOCTH
CBSI3BIBAETCA, KAaK IPABWIO, C HAJIUYUEM OIPEIEIICHHOTO BO3PACTHOTO KPUTEPUS
WM TICKXWYECKOTO PACCTPONCTBA, TO B IPEBHEPUMCKON UMIIEPUU JEECITOCOOHOCTh
MPE3IOMUPOBAJIACH 32 BCEMHM TIpaxaaHaMM Prma W UMHBIMH  JIMIAMH,
MPOKUBAIOLIMMU B Npeaenax PUMCKON nMIleprun, HE3aBUCUMOCTH OT MaJIOJIETCTBA
WK TymeBHo# 6oe3Hn» [33]. «Kak riaacut oCHOBHOM MOCTYJIAT TOTO BpEMEHU —
«YEJOBEK JOJKEH TMOCTYNaTh Kak eMy OyJeT JIydile, HO €ro JKEeJaHUs JOJIKHBI
AMETH 3aKOHOIATEbHBIN Ipeen. Nmenno pernaMeHTUPOBaHHBIN
3aKOHO/JATEIbCTBOM TOIO BPEMEHHM TIPEeAe] MOXXHO CUHMTATh CBOEOOpPA3HBIM

OTpaHUYEHUEM JEECIIOCOOHOCTH ISl Psifia KAaTeropuil rpaxiaH: Hampumep, A0
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pokaeHuss peOCHKa WU 10 CMEPTH MY)Ka — >KCHIIMHA WUMeJa OTPaHUYCHHBIN
00beM J1eeciOCOOHOCTH; /10 BBIXOJA M3-TIOJ BJIACTH OTI[Aa — MY>KYMHA HE MOT
pacnopspKaThCs MUMYIIECTBOM, B TOM YHCIIE, PYKOBOJWTH OTIYIICHUEM Ha BOJIIO
paboB. CrenoBaTenbHO, MEPBOHAYAIBLHO JEECIIOCOOHOCTh, B HCTOKaX CBOETO
3apOKJICHUS, yCMAaTpUBaJla KPUTEPHUHA CIIOCOOHOCTH BBICTYIATh CAMOCTOSITCIIBHBIM
YY4aCTHUKOM TIPABOOTHOIICHWH B HECKOJBKO JPYIMX acleKTa: WMeN, B
3aBUCUMOCTH OT OOCTOSITCNIbCTB, 3HAUEHWE II0JI, COIMAJIBHBIA  CTaTyc,
obpaszoBanuey [37].

«Bo-BTOpBIX, Jaxe B HCTOPUU POCCHUHCKONW TOCYTAapCTBEHHOCTH HE
HAOJIFO/TaeTC CTPOTOM WMIIEPATHBHOCTH M CHCTEMHOCTH TIPH ONpPEICICHUU
JICECTIOCOOHOCTH KakK TMpaBOBOM KaTteropuu. IIpoBenms peleniuio OOJIBIIMHCTBA
HOPM pHMCKOTo TipaBa, Poccus, Kak M JpyrHe CTpaHbl POMaHO-TEPMaHCKOH
NPaBOBOM CEMBbH, 3aWMCTBOBajla MHOXECTBO PHUMCKHX HOPM, KacalolIuXcs
JICECIIOCOOHOCTH. B 9acTHOCTH, 3TO TPOCICIKHBACTCS HUCXOJS U3 OTCYTCTBUS
pa3IuYMii B CMBICIIOBOM Harpyske, MCIOJIb3YEMbIX B JIPEBHEPYCCKUX MaMSATHUKAX
IpaBa MOHATUH «IIPaBOCIIOCOOHOCTBY M «JI€eCIIOCOOHOCThY. HaydHast MBICIb TOTO
BPEMEHHU eIlle He MoTJia c(hOpMUPOBATH PABOBYIO CYIIHOCTH JISECITIOCOOHOCTH KaK
CaMOCTOSITCJILHOTO TMOHSATHS, CaAMOCTOSTEIIBHOTO 3JICMEHTa IPABOCIIOCOOHOCTH, a
IIOTOMY, JCECIOCOOHOCTh, KaK W IMPaBOCIHOCOOHOCTb, 3aKpEILIAIACh 32 BCEMH C
POXKJICHUSA, HO, KaK M B PHUMCKOM IIpaBe, MMeJia Psj OTPaHUYCHUU, CBS3aHHBIX,
3aYacTyio, C COCJOBHEM, IIOJIOM, peiuruei. Hampumep, mepBble HCTOYHUKH
pPyCCKOTO TIpaBa 3alperniaid  HE3aKOHHOPOXKJICHHBIM  JICTSIM — NPHUHUMATh
HACJIEJICTBO M HOCUTh (aMHJIMIO OTIAa (YTO CBS3BIBAJIOCh, KaK BHJIHO, HE C
BO3pacTOM WM (HU3UICCKONU/TICUXUIECKOM HEMOIIIHOCThIO, & UMEHHO C ITPU3HAKOM
MPUHAJICKHOCTh K ONPEACICHHON COIMAIbHON TpyIIe HE3aKOHHOPOXKICHHBIX )
[24].

Taxke ¥ )XCHIIMHBI B JPEBHEPYCCKOM TOCYIAPCTBE, «XOTS W HAACISIINCH, B
00IIIeM CMBICJIE 3TOr0 CJIOBa, JACECIIOCOOHOCTHIO, HO P CBOMX IIPaB HE MOTJIH
peaau3oBaTh BBHUAY MPHUHAIICKHOCTH K JKCHCKOMY IOy (HampuMep, IpaBo

pacnopAaKaTbCAa CEMEHHBIM HNMYIICCTBOM OBLI0 HCOOCTYIIHO AJIs JKCHIOIWHBI A0
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MOMEHTAa CMEpPTH MyXa Wiu pa3Boja). [Ipocrenuth 3HAYUMOCTH COCJIOBHOTO
cTaTyca Ha OOBEM JI€eCIIOCOOHOCTH MOKHO 4epe3 HOpMbl Pycckoil mpaBabl O
HAJICKHBIX CBUJCTENSIX B CYJE, «CBUACTENSAX JT0OpOH ClaBbl», KOTOPHIMU
MPU3HABAIUCH JIMIIIh yBa)kKaeMble, TUTYJOBaHHbIC, 00pa3oBaHHbIE JOAU. OIUH
TaKOil CBUIIETENb, KAK MPAaBUJIO, MPUPABHUBAICSI K CEMEPBIM CBHUICTENSM, HE
00J1a1al0IUM TaKMMH KauecTBaMu» [15].

OnHako CHOpaBEIJMBOCTH Paad CTOUT OTMETUTh, YTO «BO3PACTHOM
KpUTEPUH, KaK U KPUTEPUN HAIUYUS «TYIIIEBHOW, TO €CTh MCUXUYECKON 0O0JIe3HHU,
TO’KE€ MMEJ NMPABOBOE BIMSIHUE HA OTPAHUUYCHUE JIEECTIOCOOHOCTH Ha MPOTIKCHUU
BCETO CYIIIECTBOBAHUSI TOCYAapCTBEHHOCTH Ha Pycu. M3apesne JoaM mOHUMAIIH,
YTO HE C CaMOTr0 POXJCHHUS YEJOBEK CIOCOOEH pean30BBbIBAThH CBOW IIpaBa U
00s13aHHOCTH, €My HEOOXOJIMMO JOCTHYb OMPEICIICHHOTO0 BO3pacTa, YTOOBI CTATh
MOJIHOLICHHBIM 4JICHOM OOIIeCTBa. JTO K€ KacaeTcs W KPUTEPHUsS 30POBbS,
MOCKOJIbKY HQJIMYHME OMNPEJICICHHOTO pOJia HEAYrOB OYEBUJIHO MPENSTCTBOBAIO
JUILy B OCYIIECTBICHHH pPsJa «OOBIYHBIX», OOBIACHHBIX MpaB U O00S3aHHOCTEH,
MOHUMAaHHUE Yero CYIIeCTBOBAJIO B IIPaBe C CAMOTO 3Tama ero mossiaeHus» [1].

[lonsiTe neecrnocoOHOCTH TMPOLUIO JOATUA MyTh (OPMUPOBAHUS B
[IUBUJIMCTHYECKON Hayke. BakHO OTMETUTH, YTO J1€EeCIIOCOOHOCTD SBJISIETCS OJHUM
U3 KIIFOUEBBIX MOHITUH Ipa)kAaHCKOrO IIpaBa, MOCKOJIbKY UMEHHO OHA ONPEAEIISIET
CIIOCOOHOCTD IPAKJaHWHA K COBEPIICHUIO IOPUINIECKU 3HAYNMBIX JEHCTBU.

B 3akonoparensctBe Poccuiickoit ®denmepanuu MOHSATHE JIEeCIOCOOHOCTH
OTIpeJieNsieTCsl KaK CIIOCOOHOCTh TPaKJIaHWHA CBOMMH JIEUCTBHSIMHU TPUOOPETATH
rpaXkKJaHCKUE IIpaBa U OCYIIECTBIATH MX, CO3JaBasi TEM CaMbIM I'Pa)XIaHCKHUE
00s13aHHOCTH U UCTIONHSSA UX. [Ipu 3TOM KpUTEpUSIMU JE€eCIOCOOHOCTH SBISIOTCA
BO3PAcCT U IICUXUYECKOE 3/10POBBE.

OTMeTuM Tak)Ke, YTO BO3PACTHOM KpUTEPUU J€eCIOCOOHOCTH MOXKET
BAPBUPOBATHCS B 3aBUCUMOCTH OT TOTO, O KAaKUX JEUCTBUAX HAET pPEUb.
Hanpumep, nns coBepumieHusi CHEIOK € HEABWKMMOCTBIO BO3PACTHOW MOPOT

YCTAHOBJICH BBIIIIC, YeM JIJISi COBEPIICHUS MHBIX clieiokK [3].
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Bompoc ycTaHOBiI€HHS BO3pacTHBIX paMOK JI€€CIIOCOOHOCTH SIBISIETCS
NOCTaTOYHO  CJIOXKHBIM M HEOJHO3HAa4yHbIM. JIEeHCTByHOILEE  POCCHUICKOE
3aKOHOJATENbCTBO YCTaHABIMBAET OOLIMH BO3pACT JUIsl JTOCTHOKEHMS IOJHOM
JeecnocoOHocTH B 18 J1eT, HO MpH 3TOM JIONMYCKaeT BO3MOXHOCTb 3aKJIFOUEHHUS
Opaka, BCTYIUIEHUS B MPEANPUHUMATEIbCKHE OTHOIICHUS U  HECEHHUS
ONpPEAECICHHON OTBETCTBEHHOCTH C 16 JeT.

OnHako BO3pACTHOM KpPUTEPUM HE BCErjAa SBIAETCA ONPEACIIIOIIUM
(dakTopoM 711 onpeieTIeHUs JeeCIOCOOHOCTH, TaK KaK 3HAaYeHUE UMEET HE TOJIbKO
KOJIMYECTBO MPOKUTHIX JIET, HO U KAYECTBO KU3HHU, YPOBEHb Pa3BUTHS JIMYHOCTH,
NCUXHYECKOEe U (PU3UUECKOE 3710POBBE U Apyrue HakTopsbl.

B pasHble uctopuueckue mnepuonbl B Poccum ycTaHaBIMBAIUCh CBOM
BO3pacTHbIE  PAaMKH  JI€eCIIOCOOHOCTH,  KOTOpble  3aBUCENIH  OT  cdep
IPaBOOTHOILLIEHHM, B KOTOpble BcTynan 4venoBek. Hampumep, B CCCP Bozpact
COBEpIICHHOJICTHS OB ycTaHOBJIEH B 18 jieT, a 10 aToro B Poccuiickoii nmmepun
OH cocTaBiai 21 ro.

Takum 00pa3oM, YCTaHOBJIIEHHE BO3PACTHBIX PAMOK JI€€CTIOCOOHOCTH
ABJIIETCS CIIOKHBIM BOIIPOCOM, KOTOpBIM TpeOyeT ydeTa MHOruX (PakTopos,
BKJIIOUas Ka4eCTBO XU3HU U YPOBEHb PA3BUTHUS JIMYHOCTH, & TAKXKe CIECHUPUKY
cdep IpaBOOTHOILIEHUH, B KOTOPHIE BCTYMAET YEJIOBEK

BospactHbie pamMKku 1€eCriOCOOHOCTH U APYTUX FOPUIUYECKUX KaTeropui,
TaKUX KaK COBEPILICHHUE CIIENIOK, BBICTYIUIEHHME B CyAE€ M IpPOYEE, B PA3IUUYHBIC
HWCTOPUYECKHE MEPHUOJIBI U B PA3HBIX CTPAHAX MOT'YT 3HAYUTEIIBHO BAPbUPOBATHCS.
OTO CBSI3aHO C TEM, 4YTO IPAaBOBBIE HOPMBI M COLMOKYJBTYPHBIE HOPMBI,
peryaupyromue IMOBEeACHUE JI0JAEH, MEHSIOTCSI CO BPEMEHEM U II0J BIUSHHUEM
pa3IuyHBIX (PAKTOPOB, TAKUX KaK OOILECTBEHHBbIE MOTPEOHOCTH, IKOHOMUYECKHUE
YCJIOBHUSI, HAYYHBIN U TEXHOJIOTMYECKHUN NpOrpecc u T.4.

Hanpumep, B CIIIA Bo3pact coBepiieHHONETHS (TO €CTh BO3pACT, C
KOTOPOT'O YEJOBEK CYMTAETCS IOJHOCTBIO B3POCIBIM M OO0JIAaOIUM BCEMH

npaBaMHu U O0SI3aHHOCTSIMHU) BapbHpyeTcs oT 18 g0 21 rona B 3aBUCHMOCTH OT
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mraTta. B fIlnonun cosepuienHoserne Hactynaer B 20 jnet, a B ['epmanun - B 18
JIeT.

Takum 00pa3om, BO3pacTHBIE pAMKHU IOPUINYECKUX KATETOPHUI HE SBIISIOTCS
YEM-TO MOCTOSIHHBIM W HEU3MEHHBIM, a CKOPEE OTPAXKAIT COLUUOKYJIBTYPHBIE U
MIPaBOBbIE HOPMBI OMNPENEIEHHOT0 OOLIECTBA B OMNPEACICHHBIH HCTOPUYECKUI
IIEPUOA.

«ITapagokc: B HacTodllee BpeMsl MOJHAs JEeCHOCOOHOCTh, HANpUMEpP, B
ctpaHax CeBepHOil AMEpUKH HacTymaeT ¢ 21 rojia, HO OTHAENIbHBIE MPABOMOYHS,
kotopble B P® noctynHel ¢ 18 ner, goctynHsl B Takux cTpaHax kak CIIHA wu
Kanana yxe ¢ 16 ner (Hampumep, BOXKJIEHUE aBTOMOOWIISA M TMOJyYEHHE TIPAB).
WNuTtepecHblil moaxo K coBepuieHHoNeTHIO B Anonnn, IOxHoi Kopee u TaiiBane
— oHa HactynaeT ¢ 19-20 ner, HO ydeT Bo3pacTa POXKICHHS B J3THX CTaHaX
HEOObIYeH — Heo0X0auMo TpuOaBisATh 1 TOA K OOBIYHOMY HCUUCICHHUIO JIET,
npuHsToMy B P®, Tak kak mepuoj BbIHAIIMBaHUS peOEHKa B a3MAaTCKUX CTpaHaX
3aCUMTHIBAETCSl KaK TroJl HU3HU, YTO CBSI3HO, B TOM YHUCIE, C IPOOJIEeMaTHKOM
ONpe/ieNIeHUs] MOMEHTa Hadaja >»U3HU pebeHka (C MoMeHTa 3auaTus). B
Kambomxe, Ha KyOe u B [lakncrane coBeplIeHHONETUS JJOCTUTAIOT YKe B 16 JieT, a
B Takux crpaHax Kkak HMpan, CaynoBckas ApasBus u MHAoHe3us moJHAS
JeecrnnocoOHOCTh IpuoOpeTaeTcs, HauMHasg ¢ 15 jeT, a ceMmelHas JUId J€BOYEK
cHikaetcs 10 9» [40].

[Ipu ompeneneHuu eecnocOOHOCTH KaK MPAaBOBOW KaTErOpvH, BO3PACTHOM
KpUTEpUH sBIsSeTCS BaxHBbIM (pakTopoM. s (opMupoBaHHS 3TOTO KpUTEpHUS
YYUTBIBAIOTCSI MHOTHE ITOKA3aTEIH, TAKHME KAK YPOBEHb XKWU3HHU, CTAaTUCTUYECKHUE
JAHHBIE TI0 IPECTYNHOCTH HECOBEPUICHHOJIETHUX, IICUXOJIOT0-IIEAaroru4ecKue
UCCJIEIOBaHMS JTAOMJIBHOCTU U BOCIPUUMYHMBOCTU MCUXUKH MOAPOCTKOB, a TAK¥Ke
Gu3noNOrnYecKue MCCIe0BaHUsI MEJUKOB Ha MPEAMET (PU3NYECKOW TOTOBHOCTH
HECOBEPILICHHOJIETHUX BCTYIIATh B T€ WIM UHBIE IIPABOOTHOILICHHUS.

[lepecMoTp mpenenbHbIX HUQP BO3PACTHOTO KpPUTEpUS HE MPHUBHECET
HAYEro HOBOro. Hekotopele  aBTOpBl  mpemarar0T  CHU3UTH  BO3pacT

COBEpIICHHOJIETHSI 10 16 JeT B CBA3M C YydyalleHUEeM ciaydaeB (UHAHCOBOI
30



HE3aBUCUMOCTH HECOBEPIIEHHOJETHUX B 3TOM Bo3pacte. OmHAKO, MblI HeE
COIJIACHBI € TakMM TOAXOJOM, TaK KaK CYUTaeM, 4YTO, YYUThIBas BCE
BBILLICTIEPEYNCIICHHBIE IMOKa3aTelH, BO3PACTHOM KpUTEpUI SIBIACTCS
HEOOXOJUMBIM M €r0 M3MEHEHHE HE MPUHECET JOMOJHUTEIbHBIX MO3UTHUBHBIX
pEe3yJIbTATOB.

JleecriocoOHOCT, — OCO3HAHHAasE M TIpaBWIbHAas OLIGHKAa TpaxiaH o
COBEpIIIAEMbIX UMM JIEUCTBUAX, IPUOOPETCHUE MPAB U 00S3aHHOCTEN, a TAKIKE UX
ocymiecTBiieHre. Bee 3T (pakTOpbl OCHOBBIBAIOTCS HA 3aKOHOJIATEIILCTBE, & TAKKE
Ha aJICKBATHOM OLICHKE CTEMEHM MCUXUYECKON 3PENIOCTH TPaKIAaHWHA. 3PEIOCTh B
CBO€ BpeMs ABJISICTCS OTPAKEHHUEM BO3pacTa W IMCUXUYECKOTO COCTOSHUS
rpakJjaHuHa.

Cornacuo crarbe 21 I'paxkpanckoro konaekca P®, neecrmocoOHOCTH - 3TO
CIOCOOHOCTh (PU3MYECKOTO JIUIlAa UMETh M OCYIIECTBISATH IPakJIaHCKUE MpaBa U
HECTH TPaXKJIaHCKUE 00s3aHHOCTH. [ TOoro, 4ToObI JHIO OBUIO TPU3HAHO
JI€eCIIOCOOHBIM, OHO JIOJHKHO UMETh JIOCTATOYHYIO IOPUIUYECKYIO CIIOCOOHOCTD, a
Takke CBOOONY BOJU M JCECIOCOOHOCTh, HEOOXOIUMBIE [IJI1 COBEPIICHUS
IOPUINYECKHA 3HAUYMMBIX JIEHCTBUM.

Kpurepuii 310poBbs sBIISIETCS BaXHBIM (haKTOPOM, KOTOPBIH BIUSET Ha
JIeecrocoOHOCTh (hu3nyeckoro auma. Eciau demoBek cTpamgaeT OT MCUXUYECKOTO
WM OPraHWYECKOT0 PAacCTPOMCTBa, KOTOPOE MPEHSATCTBYET €My MOHUMATh CMBICI
CBOMX JICHCTBUHA WM PYKOBOJAWTH HMMH, TO OH MOXET OBITh NpHU3HAH
HeneecrnocoOHbIM. [Ipu 3TOM TpakIaHCKOE 3aKOHOAATEILCTBO amleUIupyeT K
MICUXWYECKOMY PacCTPOUCTBY, HO 3TO HE O3HAYAET, YTO Jpyrue 3a00JIeBaHMS HE
MOTYT BBI3bIBATh HAPYIIICHHUS BOJIEBOT'O CIIEKTPA.

Hampumep, ecim denmoBek ctpamaeT ot Oone3nu IlapkwHCOHa, KOTOpas
NPUBOJUT K HAPYIICHHUIO KOOPJAWHAIMHA JIBUKCHU, TO OH MOXET HMETh
TPYAHOCTH C MOANUCAHUEM JTOKYMEHTOB WJIM BBIOJIHEHUEM JPYTUX IOPUIUYECCKHU
3HAYMMBIX JercTBuil. OpHAKO, JUIS OMpENENICHHS JECCIOCOOHOCTH B Ka)IOM

KOHKPCTHOM CJIy4dac HCO6XO,Z[I/IMO IMPOBOAUTL MCAMIMHCKYIO 3KCIICPTHU3Y, 9TOOBI
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YCTAHOBUTH HAJWYWE WU OTCYTCTBUE HApPYIICHUN, KOTOPhIE MOTYT MOBIUSATH Ha
CIOCOOHOCTD YeJI0BEKa OCYIIECTBIISITh TPaXKJaHCKUE TTpaBa U HECTH O0SA3aHHOCTH.

B sTOM cMmbIcie JOpEBOJIOIIMOHHOE POCCHUUCKOE 3aKOHOJATENbCTBO HAJIO
MPU3HATh «00JIee COBEPIICHHBIM — OHO MPU3HABAJIO HE TOJBKO NMCUXUYECKUE, HO
1 pusznueckue HeIOCTATKH, BIUSAIONINE HA YMCTBEHHBIE CIIOCOOHOCTH YeJIOBEKa —
OCHOBaHHUEM JIJIs JIMILICHUS WM OTPaHUYEHUS eTo B jaeecriocobHoctu. Kpome Toro,
B psale 3apyOeXHbIX CTpaH KOHCTaTalus HEOOXOAUMOCTH OTrpaHUYCHUS
JIEeCIIOCOOHOCTH WJIM €€ TOJHOrO JIMIICHUS JIOMYyCKaeTCsl MPH yCTaHOBJICHUU
MPU3HAKOB HECTIOCOOHOCTH MOHUMATh 3HAYEHUE CBOMX JICCTBUM WU PYKOBOIUTH
UMU TIPU HAJUYUU TICUXWYECKOro W (Wiu) (PU3MYECKOTro Helnyra, Hampumep, B
I'pysun, Kanane, Uranuu. [lomaraem, uro »To Oosiee 37paBblil M B3BEIICHHBIN
MO/IXO0/, KOTOPBI MMEET CMBICH MEPEHITh U B JICUCTBYIOIIEE 3aKOHOIATEIbCTBO
Pd» [19].

JleecrnocoOHOCTh BKIIFOYAET B C€0s1 HECKOJIBKO OT/ICIIBHBIX DJIEMEHTOB:

— CIOCOOHOCTh CaMOCTOATEIBHOTO OCYIIECTBJICHHS CBOMX TIpaB U

00s13aHHOCTEMH

— CIMOCOOHOCTH COBEPILIEHUS CIEIKH;

— CIMOCOOHOCTh HECTH OTBETCTBEHHOCTh 3a NPUYMHEHHBIH Bpenl U
IPOTUBOIPABHBIC JIEHCTBHUS.

JleecrnocoOHOCTh JIMIHOCTH OO0YCIIOBJIEHA CIIOCOOHOCTHIO U BO3MOYKHOCTBIO
CBOMMH JIEUCTBUAMH TpHOOpETaTh U OCYIIECTBIATh TpPaXKTaHCKUE TIpaBa,
co3maBaTh Uil ce0s TpaKJAaHCKUE OOS3aHHOCTH, WCIOJHATH WX, HECTH
IPaKIaHCKO-TIPABOBYIO OTBETCTBEHHOCTb, IOHUMATh 3HAYEHUE CBOUX JICHCTBUN U
PYKOBOIUTHh UMHU. [IpUMEHHTENHbHO K 3aKpEIJICHHOMY 3aKOHOJATENIeM OO0beMy
mpaB ¥ 00s3aHHOCTEN (DU3UYECKHUE JIMIA MOTYT BBICTYyNaTh KaK:

— «IeeciocoOHbIe B TOJHOM O0BEME€ — COBEPIICHHOJETHUE, a TaKXKe
HECOBEPIICHHOJIETHUE, MPUOOPETINE TPaXAaHCKYIO J€eClOCOOHOCTh B
pe3yibTate 3akioueHus: Opaka uinu sMancunanuu (ct. 21, 27 'K PO);

— JIeecrocoOHbIE HE B TMOJHOM 00BbEME — HECOBEPIIEHHOJETHUE OT 6 110

18 mer, HEe TPHOOpPETIIHE TPAXKIAHCKYIO IEeCOCOOHOCTh B IOJHOM
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o0beMe /10 JOCTHKEHHS COBEPIUEHHOJIETHUS, KaK OTMEYEHO B IYHKTE
MEepBOM, a TaKXKe OrpaHMYeHHBbIE cynoM B aeecrnocooHocTH (c1. 30 T'K
P®), ogHako umeronue mpaBo COBEpIIaTh OTAEIbHBIE BHUJbI CHIEIOK, B
TOM YHCJIE MEJIKHUE ObITOBBIC;

— HE MpU3HAHHBIE CYJAOM HEIEECIOCOOHBIMU B KOHTEKCTE OCHOBAHMIA,
NOPSIIKA U MOCIENCTBUAN, MpeaycMOTpeHHBIX cT. 29 ['K PO, manonerHue
B BO3pacTe OT HOJIS 10 IIECTH JIET, ACHUCTBUS KOTOPhIX 0€3 0100peHus ux
3aKOHHBIX TMPEJCTaBUTEICH HE BIEKYT IOPUIMYECKH 3HAYUMBIX
NOCJICJICTBUH, a ClIeIOBAaTEIbHO, HE UMEIOIIINE MPAaBO COBEpUIATh KaKue-
100 CIENKHU;

— HeaeecrocoOHbIE — TPU3HAHHBIC CYJOM TaKOBBIMH B  CHIY
HECIOCOOHOCTH M3-3a MCUXUYECKOI0 PacCTPOMCTBA MOHUMATh 3HAYCHUE
CBOUX JICUCTBHI WU PYKOBOJAUTH UMHU B KOHTEKCTE OCHOBAaHHM, OPSIKA
U TIOCJICICTBUH, MPEIYCMOTPEHHBIX TPAXKIAHCKUM MATEPHAIBHBIM U
HPOIIeCCyaTbHBIM 3aKOHOIATEILCTBOM Poccumy [2].

Takum 00pazoM, MOXKHO CKazaTh CIENylollee, BCe Jula, He o0anarolme
MIOJTHOM J€eCTIOCOOHOCThIO MO MPUYMHE BO3pPACTa MIIM MCUXUYECKOTO COCTOSHHS,
MOJIYy4al0T HEIOCTAIOU[yI JEeecloCOOHOCTh Oyiarojaps OpraHaM ONEKH U
NOTNIEYUTENBCTBA.

JleeciocOOHOCTh ~ SIBJISIETCS OTHOCUTENBHOW M MOXKET W3MEHATHCA B
3aBUCUMOCTH OT OOCTOSITENLCTB U BpeMeHHU. HecoBepliieHHONIETHHE CYOBEKTHI HE
o0nafaloT MOJHOM J1€eCOCOOHOCTBhIO, OJHAKO CO BpPEMEHEM, B IIpoOlEecce
B3POCIICHHs, OHW TIPHOOpETal0T BCe OOJbIIE TNpaB M BO3MOXKHOCTEH IS
CaMOCTOSITEIbHBIX JEUCTBUM.

JIJisi COBEpIIIEHHONETHUX TPaXkKIaH JIEeCIIOCOOHOCTh SIBIIETCS OCHOBHOU U
HEOOXOMMON COCTaBISIOMICH MpPaBOCyObeKTHOCTH. OmHAKO, B HEKOTOPBIX
CIIy4asiX, I€ECIOCOOHOCTh MOXET OBITh OTpaHUYCHA, HAIPUMED, €CIU TPAXKTAHUH
CTpaJaeT OT MCUXUYECKUX PACCTPONUCTB WIIM HAXOAUTCSA MOJ] ONIEKOM.

OTHOCUTENBHO TOJIOBOW MPUHAJJIEKHOCTH, NEHUCTBUTEIBHO, COBPEMEHHAs

MEAHNIIMHA npcaoCTaBJsICT BO3MOXXHOCTb HU3MCHCHMUA I10J1a B clIy4dac
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HeoOxonuMocTu. Takue omepaluu MOoJydaroT BCe OoJblIee pa3BUTHE B MHUpPE U
ABJIAIOTCS. OJJHUM M3 NPUMEPOB U3MEHEHHUsI CBOWCTB Ipa)kJaHUHA B TEUEHHUE €ro
*u3HU. [IpoaHanu3upoBaB BBIIEU3IOKEHHOE, MOXKHO CJieJaTh BBIBOJ, YTO,
MpaBOCYOBEKTHOCTh (PU3MYECKUX JIMI MOXKHO paccMaTpuBaTh Kak ocoboe
MIPaBOBOE SIBJIEHUE, KOTOPOE MPEJCTaBIsE€T COOOM COBOKYMHOCTb OCHOBHBIX U
MOIUDUITUPYIOMINX 3JIEMEHTOB, HAXOSIINXCS B COCTOSIHUU CTATUKUA M JTMHAMUKH,
a Takke 00JIaJarluX a0CTPaKTHBIM UM KOHKPETHBIM cojaepxaHueM. OAHuM U3
HaubOoJee SIBHBIX MPEUMYUIECTB SBISETCS BOZMOXHOCTh OXBAaTUTh BCE KATETOPHH,
IOpUANYECKUE CBOIMCTBA, a TAaKKe BCE JTMYHOCTHBIE OCOOCHHOCTH CYyOBEKTA.

«/leecrtocoOHOCTh PU3MYECKUX JIML TIOJIpA3EIsSeTCs Ha 5 TpyNI, B KaXI0H
U3 KOTOPBIX ONpEJEJICH YPOBEHb NMPEIOCTABICHUS WU JUIICHHUS B OTHOIICHHUH
JI€ECIIOCOOHOCTH.

[TonHOCTBIO IeecTIOCOOHBIE.

Marnoneraue (4yacTMUHO JeecriocoOoHeie rpaxaane cr.28 ['K Pd).
Bo3pacThHass kareropuss naHHod Tpynnbl or 6 go 14 ner. He mnomaHOCTBIO
JICECIIOCOOHBIE TpakJIaHEe MMEIOT IPaBO Ha COBEPIICHHE OMNPEEICHHOTO poja
CaMOCTOSITEIbHBIX CHENOK. JleTh 1o 6 JeT CUMTalTCs NOJHOCTBIO HE
neecriocobupiMu. 'K PO npenycmarpuBaet psn mpaBuil, HA OCHOBAHHHM KOTOPBIX
MaJIoJIETHHE rpakJ1aHe CTaHOBSITCS MTOJTHOLICHHBIMU Y4aCTHUKAMU
NPABOOTHOIIICHUN TpakJaH, oOecleynBas OXpaHy €ro TMmpaB, a TakK xKe
BO3MOKHOCTD X peanu3anumn» [6].

Hecoepuiennonetnue 14-18 ner, (c1.26 'K P®D) umeroT BO3MOKHOCTH
COBEPILIEHUS CHEJIOK CaMOCTOSTEIbHO, HO, YaCTh M3 HUX SIBIIAIOTCS IOJHOCTBHIO
CaMOCTOSITEIbHBIMU, & YaCTh C COTJIACHS UX 3aKOHHBIX MPEICTABUTENCH.

Jluma  orpanmyeHHoit geecnocooHoct (ct. 30 TK P®) mnpm
3I0yHNOTPEOJIECHUN TPaKJIaHAMU CHUPTHBIMU HAlUTKAMU WM HApPKOTUYECKUMU
BEIllECTBAMU, MpaBaMU OOpaIllEHUs SBISIOTCS POACTBEHHHKH, MPOKYPOPHI WU
COOTBETCTBYIOLIME MEULUHCKHE YUPEKICHUS. s OTrpaHUYEHUS

JI€ECTIOCOOHOCTH JTAHHBIX JIUI, HEOOXOUMO HAIMYUE ABYX (DaKTOPOB:
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— JUIO0 JOJDKHO 3JIOYMOTPEOJIATh AJIKOTOJBHBIMA WM HAPKOTHYCCKUMU
BEIECTBAMU,;

— CTaBHT CBOIO CEMbIO B 3aTPYAHUTEIbHOE (DMHAHCOBOE TIOJIOKECHHE.

B HEKOTOpBIX CUTyalusiX BO3MOXKHO TPOBEACHHE CYIACOHO-MEIUIIMHCKON
MICUXUATPUUYECKON IKCIIEPTHU3BI, 3aTeM OOpalieHrue B Cy Ha ero ocHoBaHuU. [Ipu
HAJIMYUWA JaHHBIX (AKTOB JIOKA3aTEIbCTBOM KOTOPBIM SIBIISICTCS 3aKJIIOYCHHE
CyIeOHO-MEIUIIMHCKOW AKCIEPTU3BI, JIMIIO MOXXET OBITh OIPAHMYCHO B CBOCH
JICECIIOCOOHOCTH Ha OCHOBAHHWH PEIICHUS CyIa.

AbGcomrotHo  He  acecmocoOnple  (c1.29 T'K  P®). AGcomtoTHas
HEICCCIIOCOOHOCTh TpaXkJaH MOXKET OBITh IPU3HAHA TOJBKO HA OCHOBAHHH
CyaneOHOro paccMoTpeHwus. /[ MOIHOTO JUIICHUS JIeeCTTOCOOHOCTH IPaKIaHNHA,
OCHOBAaHHEM MOXET TOCIYXKHTh HAJIMYUE TCUXOJOTHICCKOTO PAaCCTPOMCTBA, SCITH
JIUII0 HE OCO3HAET CBOMX JCHCTBUI. HA OCHOBAHWU BBIHECCHHOT'O PEIICHUS Cy/a, O
MOJTHOM HEJIeeCIOCOOHOCTH TpaXKJIaHWHA, TPaKJIAHWH JIMINACTCS BO3MOXXHOCTH
NPOBOJIUTh KaKue-THOO CHEJIKH, a BCE IOPUIMYECKHE IEHCTBUS OT €ro JuIa
COBEpIIIaeT OMEKYH.

BBuy TOTO, 9YTO HOPMATHBHOE OMpEACICHUE JEeCIIOCOOHOCTH TPaKIaH He
BKJIFOYaeT B ceOs CIIOCOOHOCTh OTBEYATh 3a HENMpPaBOMEPHOE MoBelIeHue (JIaT.
delictum — mnpaBonapymieHne), MOKTpHHA TIPaXKTaHCKOrO IIpaBa Hapsay C
IPaBOCIIOCOOHOCTBIO U JIEECIIOCOOHOCTHIO BKIIFOUMIIA B COJICPIKAHHE TPaXKTaHCKON
IPaBOCYOBEKTHOCTH €III€ OJHMH AJIEMEHT — JEIUKTOCIIOCOOHOCTh: CIIOCOOHOCTH
CaMOCTOSTEIFHO HECTH MPETYCMOTPEHHYIO IOTOBOPOM HJIM 3aKOHOM TPaXkKIAHCKO -
MIPABOBYIO JOTOBOPHYIO WJIH JICTHKTHYIO OTBETCTBCHHOCTD.

Takum o6pa3om, 1eecrnocoOHOCTh - 3TO CIOCOOHOCTh (PU3UYECKOTO U
OCYIIECTBIISITh CBOM TpaBa M OOSI3aHHOCTH, COBEPIIATH FOPUIAYECKUA 3HAYNMBIC
neiictBusi.  Kpurepum,  ompenensionue — 1€€CIIOCOOHOCTb,  YCTAHOBIICHBI
3aKOHOJATEIbCTBOM M MOTYT OTJIMYaThCS B 3aBUCUMOCTH OT CTpaHbl W
IOPUCTUKIINH.

B Poccun neecnocoOHOCTE (PU3MYECKOTO JIMIIA ONpeAenseTcs ctaTheit 21

I'paxxnanckoro koaekca PO. CormacHo 3To# cTaThe, 1€€CIIOCOOHBIMU MPU3HAIOTCS
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rpaxkaase, nocrurmue 18-netnero Bo3pacrta. OQHaKO, KaK yKa3bIBAETCS B BallEM
COOOIICHHUH, CBSI3b MEXKAY JAEECIIOCOOHOCTHIO U COBEPILIEHHOJIETHEM MOKET OBIThH
HE BCerja NPUMEHNMa, ITIOCKOJBKY CYIIECTBYIOT CIIy4au, KOrJa rpakIaHuH MOXKET
ObITh HECHOCOOEH NMOHMMATh 3HAYEHHWE CBOUX JIEUCTBUUA WIM PYKOBOAUTH UMM
BCJIEAICTBUE TICUXUYECKOr0 U (MJIM) OPraHUYeCKOIro pacCTPOMCTBA.

[Toatomy, B ctatbe 21 'K PD moxeT ObITh BHECEHA MpaBKa, YTOUHSIOMIAS,
YTO JEECIOCOOHBIMU MPU3HAIOTCS TpakaaHe, NOCTUTIINe 18-1eTHero Bo3pacra, 3a
UCKIIFOUEHUEM CIIy4YaeB, KOTJa rpa)KJaHWH HE MOXKET MOHMMAaTh 3HAYEHUE CBOUX
NEUCTBUH WJIM PYKOBOAUTH MMH  BCIEACTBHUE IICUXMYECKOTO U (WJIH)
OpraHWYECKOT0 pacCTPOKCTBA.

Taxxke, MEIUKO-IOPUINYECKAN KpUTEPUI JIEECIIOCOOHOCTH,
paccmatpuBaemblii B ctatbe 96 'K PD, moxer moTpeGoBaTh COOTBETCTBYIOLINX
PaBOK, YTOOBI OTPa3uTh BO3MOXKHOCTh TIpaKJaHWHA HE IOHMMATh 3HAYECHHE
CBOMX JEWUCTBUWA WM PYKOBOJUTH HMHU BCIEJICTBUE TCUXUYECKOTO M (WJIH)

OpPraHNYecKOro pacCcTPOUCTBA.

2.2 IlosHast 1eecnocOOHOCTh TPaKIAaH

Bo3moxxHOCTH peanu3oBaTh ceOs B CIOpPTE, MY3bIKE, KHHOHUCKYCCTBE
Ka)XETCsl JaeTCs YEJIOBEKY C MOMEHTA €ro OCO3HaHHUs Toro ¢akTa, 4YTO OH >KeJall
OBI TIPOSIBUTH ce0s1 B JaHHOM BHUJE AesATeabHOCTH. OaHAKO, HOPMBI TPaXKJaHCKOTO
3aKOHOJIaTEJIbCTBA OMNpPEJCA0T, B KAaKOW IEPHOJi CTAHOBJICHUS JUYHOCTU OHA
MMEET BO3MOKHOCTh PEaIM30BBIBATH CBOM IPaBa B IIOJIHOM 00BbEME.

Hrak, orTedecTBeHHOE 3akoHomaTenbcTBO B c¢T1.21 I'K P® mam nmaer
OTIPEJICIICHHE JICECIIOCOOHOCTH, II0JT KOTOPHIM MBI IIOHUMaeM, KaK MBI YikKe
PacCMOTPEIN «CIOCOOHOCTh TPaKJIaHWHA CBOMMHM JACHCTBHSIMHU IMPUOOPETATh U
OCYIIECTBIIATh TpaXKAaHCKWE TMpaBa, co3daBaTh JUIsI ceOs  TrpakIaHCKHE
00s13aHHOCTH W UCHOJHATH UX» [17]. B maHHOM cTaThe 3aKOHOAATENIb YTOYHSCT,
YTO TIOJTHAS TpakJaHCKas JeecrnocoOHocTh B Poccuiickoit denepaniiu HaCcCTymaeT

npu JOCTHXKCHHUH COBCPHICHHOJICTHSA, WK, MHBIMHU CJIOBAMH, BOCCMHAALIATH JICT.
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MexayHapoHasi MpaKTHKA MOKa3bIBA€T, YTO B MEXIYHApPOJHOM YaCTHOM IIpaBe
du3uyeckue JMIa OTHECEHbl K KaTEeropuM HE CYBEPEHHBIX CYOBEKTOB,
JIEECIIOCOOHOCTh  KOTOPBIX  OMPENENAeTCS BHYTPEHHHUM 3aKOHOJATEIHCTBOM
CTpaHbl IPeObIBAHUS.

N3BecTHO, 4YTO JeecrnocoOOHOCTh 3aBUCUT OT JOCTHXKEHHUS BO3pacTa
COBEPIICHHOJICTHS. «3PEIOCTh YEJIOBEKA 3aBUCUT OT €ro BO3pacTa U IMCUXUUECKOTO
310pOBhs. BHyTpeHHUI 3aKOH Halllero rocyaapcTBa UCXOAUT U3 TOro, uTo ¢ 18 jet
YEJIOBEK JIOCTUTaeT TaKOW 3pEJIOCTH U CIIOCOOEH MPUOOPECTH TAKOM KU3HEHHBIN
OMBIT, KOTOPHIA TMO3BOJUT €My IMPUHUMATh, MOHUMAaTh M OCO3HAaBaTh CBOU
JEVCTBHUS.

OnHako BO3pAcT AOCTHIXKEHHS MOJHOW JI€ECIIOCOOHOCTH B pa3HBIX CTpaHax
MHpa BapbUpyeTCs B TpoMexyTkax oT 18 g0 21 roma» [14]. Hampumep, B
BenukoOpuranuu, ApmeHuu, ['peruu COBEPIICHHOJETHHUMHU CUUTAOTCA JIWIIA,
JIOCTHUTIIINE TaKXKe, KaK U B HallleM rocyaapcTBe Bo3pacta 18 jet. Ho Tak Ob110 He
Bcerja. B pasznuunbix ncTouHukax BpuTaHCKOro mpaBa Mbl MOXEM OOHAPYKHUTh
uHble aaHHbie. 1 nelictBuTenbHO, 710 1969 roga coBeplieHHOJETHUMU B AHIJIUU
SBISUTHCH Junia, nocturmue 21 roma. Opgnako 3akoHOM o0 pedOpMHUPOBAHUU
CEMEHHOT0 NpaBa OH OBbLI CHUKEH M COCTAaBJISIET JI0 HACTOSIIETO BpeMeHH 18 ner
[27].

IIpu paccMOTpeHHH HOPM BHYTPEHHErO 3aKOHOJATENbCTBA B MapoKKo,
[IIBetiniapuu, SAnoHUKM MBI CTaJKMBaeMmMcs ¢ Bo3pacTHou rpymnmoit ot 20 jer. B
Takux crpaHax Kak Erumner, ['omaypac u baxpelH COBEpPLIIEHHOJETHUMHU
CTaHOBSITCS, HA0OOPOT, C TMOHMKCHHOW IUIAHKOW, TO €CTh B Bo3pacte 16 mer.
OnHako caMblM HWHTEPECHBIM SIBICHHEM SIBISIETCA MNPUOOpPETEHUE MOJHOU
neecriocooHocty B CIHIA. DTOT nmpornecc u3MeHseTCsl B pa3InyHbIX MTaTax. Tak B
Baitomunre, Anabame u HeOpacke COBEpIICHHOJIECTHUMH CTAaHOBATCS B BO3PAcTe
19 ner. B mrarax Muccucunu u HLIO-ﬁOpK B 21 rox [3].

OnHako, eciii BEpHYTHCS K MICUXOJIOTHYECKUM aCTeKTaM COBEPIICHHOJIETHS,
TO CTOUT OOpaTUTh BHUMAHHE, YTO HECMOTPS HA CPEIHECTATUCTUYECKYIO

3peNoCTh, B BO3pacTe 18 JIET 4eIOBEK MMEET OMPEACICHHOE KOJINYECTBO 3HAHMM,
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OJIHAKO BCE €Ill€ HE JI0 KOHIIA CaMOCTOATENEeH. B 3TOoM BoO3pacTe noau eme
MIPOJIOKAIOT 3aBUCETH OT B3POCIBIX (POAUTENEH, POJCTBEHHUKOB).

CornacHo 3akoHoaarenbcTBY Poccuiickoit ®denepanuu, AeecrocOOHOCTb
ABJIAETCS. IOCTATOYHO JUHAMU4ecKod kareropuei. Ee oObeM yBenuuuBaeTcs mo
Mepe TCUXO(PU3MUECKOro B3pOCICHUsI uesioBeka. [lo3ToMy HEBO3MOKHO cpasy
HaJIeTTUTh BCEM 00BbEMOM TIpakJIaHCKOW JEeCIIOCOOHOCTH HECOBEPIIECHHOJIETHETO.
B cB43U ¢ 3TUM 3aKOH NpeayCMaTpPUBAET ONMPEAECICHHOE JICJICHUE MO BO3PACTHBIM
stanam. [{o 6 net, ¢ 6 1o 14, ¢ 14 no 18 ¢ monmoaHUTENBHBIM BO3pacToM 16 mer.
Nmenno ¢ 16 netr 3akoHOJaTeNb JOMYCKAET BO3MOXHOCTh MPU3HATH MOAPOCTKA
MOJIHOCTBHIO JICECTIOCOOHBIM U YCTaHABIMBACT [JIi OTOTO JBa BO3MOXKHBIX
OCHOBaHHUsA. Bo-mepBBIX, 3TO BCTyIJIEHWE B Opak TMpPU CHIDKCHHH OpavyHOro
BO3pacTa. Bo-BTOpPHIX, 3TO AMAaHCHUTIALIUSI.

B coorBercTtBuM ¢ HOopmamu 1. 11 4. 2 ct. 16 ®denepanbHOrO 3aKOHa OT
22.11.1995 No 171-®3 «O rocyaapCTBEHHOM pETyJIUPOBAHHHM TPOU3BOJICTBA U
000pOTa STUIOBOIO CIUPTA, AIKOTOJIBHON U CIUPTOCOIEpKAIEeH MPOAYKIIMU U 00
OTpaHUYeHUH MOTpeONeHuss (pacIUTHsI) AalKOTOJbHON MPOIYKIMU» PO3HUYHAS
IpoJla)ka TAKOBOM HECOBEPIICHHOJIETHUM 3arpenieHa. CTOUT OTMETUTh, YTO
HUKAKHX KOPPEKTUB " VCKJIFOYEHU TUISt AMaHCHUINPOBAHHBIX
HECOBEPUICHHOJIETHUX TPAXK/JIaH HE CYIIECTBYET. B 3aKOHE TOJIBKO OrOBOPEHO, UYTO
OpoJiaBel] ISl YCTAHOBJIEHHUS BO3pacTa MOKyNaTessl aJKOTOJbHOM MPOAYKIUU
UMEET MPABO CIIPOCUTH JOKYMEHTBI, YA0CTOBEPSIOLIMNE BO3PACT.

«I'paxganckum  kojmekcom Poccuiickort  @enepanuu  MpeyCMOTpPEHA
BO3MOXHOCTh MPUOOPETEHNUS HECOBEPUICHHOJIETHUM (PU3NYECKUM JIUIIOM TOJIHOMN
TpaXJIaHCKOH JneecriocoOHOCTH, T.e. AMaHcumanuu» [31l].  «Mcropuueckn
AMAHCHUTIAIMS TIPEACTABIISIIa COO0OK OCBOOOKIEHHE MIIAMIIINX YJICHOB CEMbU H3-
O]l BJIACTH TJIaBbI ceMelicTtBa» [12, ¢. 5], «B cOlMaTIbHOM CMBICIC dMaHCUIIAINS
MPEACTaBIsACT €000 OOpeTeHne CYOBEKTOM JKOHOMHYECKOW, TPakIaHCKOH,
PEIMTHO3HON WM TMOJMTHYECKOW HE3aBHCHUMOCTH OT e¢ orpanmuutens» [31, c.
142]. «Hcropus 3HaeT MpUMEpPHI MOJOOHONW SMAHCUTIAIIMA B OTHOIICHHH TaKUX

COLMAJIBHBIX I'PYII, KaK )KCHIUHBI, eBper U Katosmku» [20, ¢. 510].
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«B 1opuauyeckoM acmekTe AMaHCHMaIUs MOXET OBITh OmpejesieHa Kak
OJIUH U3 CHOCOOOB JIOCTUXKEHHUS TOJHON J1€eCOCOOHOCTH JUIOM, HE JIOCTUTIITUM
18-netHero Bo3pacta, IMyTeM 3aKJIOYEHUS TPYIOBOrO  JIOroBopa  JuOO
OCYIIECTBIICHUSI ~ NPEANPUHUMATEIBCKOM  NESITENBHOCTH.  Takke  MoJHas
JIeeCIOCOOHOCTh Y HECOBEPIICHHOJIETHETO JIMIA HACTYIAET MPHU 3aKIIOYCHUU UM
Opaka o goctuxenus 18 mer (m.2 cr.21 'K P®). IIpu 3TOoM moHsITHE «IOTHAs
JIeeCIOCOOHOCThY» 3aKOHOJATEJIEM HE PAcCKphIBAC€TCS, YTO CO3JaeT Ha MpPaKTHUKE
po0JieMbl B MIOHUMAaHUKA 00BEMOB J1€€CIIOCOOHOCTH [5].

Jlns ompenieneHus MOJIHOTO KOMIUIEKCA MPUCYIIUX HECOBEPIICHHOJICTHUM
AMaHCHUIIUPOBAHHBIM TIpaB U 00S3aHHOCTEH 3a OTIPABHYIO TOUKY CIIEIYET B3STh
MOJIOXKEHHUS, KOTOPhIC JAI0T MPABOBYIO XapaKTEPUCTUKY CTATyCy JIMI] B BO3pacTe
ot 14 no 18 ner. 'K P® omnpeaensier, uto «hakT TOCTHKEHUS JTUIIOM Bo3pacTa 14
JIET HAJIENSAEeT €ro PsIOM IpaB: BO-TIEPBBIX, PACIOPSHKEHHE CBOUM 3apabOTKOM,
CTUTICHJIMEH M WHBIMH JIOXOJIaMH; BO-BTOPBIX, OCYIIECTBJICHUE IIpaB aBTOpa
NPOU3BECHHUS HAyKH, JUTEPATypbl WM HCKYyCCTBa, W300PETEHHS] WM HWHOTO
OXpPaHSIEMOT0 3aKOHOM pe3yJbTaTa CBOEM HMHTEIUIEKTYaJbHOM MEsTeNIbHOCTH, B-
TPETbUX, BO3MOXXHOCTb 3aKJIIOYEHHUS JOroBopa OaHKOBCKOIO BKJIaJa U
OCYIIECTBJIICHHE MpaB, MPUCYIIMX JHILy, HE TOCTUriieMy l4-j1eTHero Bo3pacTa
(coBepiieHre MENKUX OBITOBBIX CIEIOK, COBEpPIIECHUE CIIETIOK, HAlpPaBJICHHBIX Ha
0e3BO3ME3HOE TMOJYyYEeHUE BHITOJBI M HE TPeOYIOIMX TOCYIapCTBEHHOM
pEruCTpalMi WM HOTApUAJBHOTO yIOCTOBEpPEHUS, a TakkKe CJIEeJIOK TI0
PaCIOPSDKEHUIO JICHE)KHBIMUA CPEJICTBAMU OT 3aKOHHOTO MPEJCTaBUTENS JTUOO C
CoIJIacus MOCIIEAHETO TPEThETo JUIIA, T .€. T.H. «KapMaHHBIC Pacxobi»)» [32].

«Takxe BHE 3aBUCMMOCTH OT  BO3pacTa  HECOBEPILICHHOJETHUI
MOTEHIIMAJIBHO 00J1a/1aeT KOMIUIEKCOM HEMMYIIIECTBEHHBIX CEMEHHBIX MpaB (IIPaBo
Ha 3ayaTue M pOXKJIEHUE peOdeHKa, pOJUTENbCKUE TpaBa), OTIAEIbHBIMU
IpaKJIaHCKUMH TpaBamMu (HACJEICTBEHHAs MPaBOCIOCOOHOCTb, 3a HCKIIOUEHHEM
aKTUBHOMW 3aBemaTesibHOW TpaBocmocobHoctn — 1.2 cT.1118 I'K P®), a Taxxke
LEJIBIM PSIIOM TPaB, KOTOPBIE PACIPOCTPAHSAIOTCS HA Ka)KJI0T0, KTO MONaAaeT Mol

I[efICTBHC TOro HJIM HMHOI'O 3aKOHA. TaK, 3aKOHOAATCIILCTBOM IIPCAYCMOTPCHBI
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npaBa, MPHU3HAIONIMECS 3aKOHOM M TPAKTUKOW KakK E€CTECTBEHHBIC: IPaBO Ha
KHU3Hb, CBOOO/IY TMEpPEABMKCHUS CBOOOJY CIIOBA, MBICIH M COBECTH M WHBIC, HE
3aBHCAIIUE OT BO3pacTa, MPOPECCHOHAIBHOIO CTaTyca U TpakaancTBa [9].

«OgHaKo 3aKOHOAATEdh BHEC BO3MOXXHOCTh  HECOBEPIICHHOJICTHUM
rpakiaHaM, JOCTUTIIMM Bo3pacTa 16 JeT, MOJYyYUTh MOJHYI0 TPaXKIAHCKYIO
JeecTiocOOHOCTh, MPOUIS MPOLEAYPY SMaHCHUTAIMH. DMAHCHIIMPOBAHHOE IUIIO
MOJTy4aeT BO3MOXKHOCTD:

— CcBOOOAHO coBepIIaTh OONBIIMHCTBO CHEJIOK OT CBOETO MMEHH H 0e3

COTJIacusl 3aKOHHBIX TIPEICTaBUTEICH;
— HECTH OTBETCTBEHHOCTH MO 0053aTeNbCTBaM, B T.4. 32 MPUYUHEHUE MU
Bpena» [8, c.21].

«CootBercTBeHHO, 'K P® mpemycMmarpuBaeT aBa NmpaBOBBIX MOCIEICTBUS
JUIS OMAaHCHUIIMPOBAHHBIX JIMI. TOJNYYCHHE B MPAKTUYECKH TMOJHOM OOBeMe
CEJIKOCTIOCOOHOCTH M YK€ B MOJIHOM 00beMe IeTUMKTOCIIOCOOHOCTH.

Ho BmecTe ¢ TeMm 3aKkOH yCcTaHaBIMBAET PsiJi OTPAaHUYECHUN JUIS JIUL, XOTh U
o0nafaronMx TOJHON JeecrmoCOOHOCThI0, HO BCE JKE€ HE SABISIOIMIMMUCS
COBEpIIEHHOJIETHUMHU. JaHHbIE OTpaHUYEHUS MOXXHO Ha3BaTh BO3PACTHBIMU, U
HAXOJSATCS OHM B MOTPAHUYHON cdepe MEXIy YAaCTHBIM M IYOJIHYHBIM IPABOM,
HOCKOJIBKY OCYIIECTBIISIFOTCS 3a CUET IIEPBOI0, HO 00eCIeYnBaOT BTOpoe» [22].

B cootBerctBHuM ¢ Ilpukazom Mwunnpomtopra Poccuu ot 31 mas 2017 No
1728 «OO6 yTBepXJeHUU TMEepeUYHs JIOKYMEHTOB, ITO3BOJISIONINX YCTaHOBUTH
BO3pAcCT TOKyMaTels aJKOTOJbHON MPOIYKIIMK, KOTOpPHIE TMPOJIaBeI] BIIPaBE
noTpedoBaTh B CIydyae BO3HUKHOBEHHS Y HETO COMHEHHUS B JIOCTHKCHUH STUM
MOKYTIaTeJIeM COBEPILCHHOJIETUS» TIepeYeHb HE BKIIOYAeT B CeOsl pelieHue
OpraHOB OINEKH W TIOTEYUTENHCTBA, CBHUJIETEIHCTBO O 3aKIIOYCHHH Opaka WM
pElIeHrEe Cy/1a O MPU3HAHUY TPAKJTaHWHA COBEPIICHHOJIICTHUM. B maHHOM citydae,
€CJIH HeNb3s 10 18 et ynoTpeOnsiTh CIUPTHBIC HATUTKA U TaOayHbIC U3JCIHS, TO
ATOT 3ampeT O0ONTH HEBO3MOXKHO. KpoMe TOro, SMaHCHIMHMPOBAHHBIN MOAPOCTOK
HE MOJKET MOJTYYUTh BOJUTEIHCKUE TIPaBa 3a WCKIIIOUEHUEM TIpaBa Ha yIpPaBIICHUE

TPAHCHOPTHBIMU CpelCcTBaMHu Karteropuu «M» m moakareropuu «Al», To ecthb
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MONeaMi U JIETKOBBIMHU KBAJIPUIMKIAMH, a TaKK€ MOTOLMKIAMHU C padboyum
00BEMOM JIBUraTeNsl BHYTPEHHETO CrOpaHusl, HE MPEeBBIIAIUM 125 KyOu4ecKux
CaHTUMETPOB, U MaKCUMaJIbHOW MOIIHOCTBIO, HE MpeBbIatomniei 11 kunosarr.

[Ipu sMaHcUnaMK TpakIaHUH YTpauuBaeT MPaBoO HA MOJYYEHHE aTUMEHTOB
oT poauteneil. B UCKIIOUNTENBHBIX CIyYasX OH, KOHEYHO, MOXKET PacCUUTHIBATH
Ha MaTepuajbHYIO MOAAECPKKY C UX CTOPOHBI, HO TOJBKO MPU YCTAaHOBJIEHUU 3TUX
NPUYMH OINpPEACIICHHBIMU OpraHaMy U YUYpEeXJICHUSIMH, BKIouas cyd. Taxxke
UMeeTcs Pl U UHBIX orpaHudyeHuil. Hanpumep, B coorBeTcTBUU €O cT. 35 'K PO
HSMAHCUIIMPOBAHHbIE TpaxJaHe HE MOTYT Ha3HA4aTbCid ONEKyHAMH U
NOMEYUTENSIMU KaK JJIsi COBEPLIEHHOJIETHUX, TaK W JJISI HECOBEPUICHHOJETHUX
mun. Jlymaercs gaHHbIE BONPOCHI CTOUT BBECTH B MPOTPAMMY CHUCTEMBI ITPaBOBOTO
MH(GOPMUPOBAaHUS U OKa3aHHUs MPaABOBOM momoru rpaxaaHam B Poccuu [40]. U
TOrJ]a, BO3MOXHO, BO3HUKHOBEHHME TMOJIOOHBIX BONPOCOB U OOBIYHBIX CIOPOB
IPOCTO OTMAIYT CAMU COOOM.

«Takum 06pa3om, 3aKOHOAATENb BCE K€ OTPAHMYMBAET IMAHCUITUPOBAHHBIX
JUI] B COBEPUICHUU OTIEIBHBIX BHUIOB CJEJOK, KacCaloIUXCs TPUOOPETeHHUS
TaKUMH JIMIIAMH TOBapOB C OT/AEIHbHO YCTAaHOBJIEHHBIM BO3PACTHBIM II€H30M.
Jloruka 3akoHOJATENss B JAHHOM Clly4ae IOHSATHA, MOCKOJBKY OTpPaHUYECHHUS
HAIPaBJICHBl HA OTrPaHUYEHUE TMOTPEOJCHUS OTHOCHUTENHHO BPEAHBIX TOBApOB
HECOBEPIIEHHOJIETHUMHA JUOO WX BOOPYKEHHE — 0JTO, COTJaCHO JIOTHKE
3aKOHOAATEIs, 00YyCJIOBIICHO NCUXO(PU3UIECKUM pa3BUTHEM
HECOBEPIICHHOJICTHUX JTUID [4].

Takum o0pa3om, HE CTOUT OTOXAECTBIATH MOHITHE COBEPUICHHOJETHE U
JIeeCTIOCOOHOCTh, a TeM OoJiee BBIICNATh W CTaBUTh B PaBHYIO KaTETOPHIO
smaHcunanuo. CTOMT MOMHUTH, YTO NPHU SMAHCUIIALMU JIMLO, HE JOCTHUIIIEE
BO3pacTa BOCEMHAJILIATH JIET, CTAHOBUTCS IOJHOCTBIO JeecrnocoOHbIM. Takoe
npeoOpa3oBaHUE HE BIUSET Ha JOCTIDKEHHE coBeplieHHoseTus. M B pemenun
CyIOB  CTOMT  OOpaTWTh  BHHMMaHuE€, 4YTO TPaXJaHUH  OOBSABIAETCS

OMAHCHUIIMPOBAHHBIM, @ HC COBCPIHICHHOJICTHHM.
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2.3 Hemnoanast (yacTu4yHasi) JAeecOCOOHOCTb MAJIOJETHUX M

HECOBCPIIECHHOJIETHUX

Co3nanue conuaabHBIX M TPABOBBIX BO3MOXKHOCTEW [Jisi OOecCIeueHUs
JOCTOMHBIX M O€30MAaCHBIX YCIIOBUW KU3HU JETEH SBISIETCS BaXKHBIM BOIPOCOM,
KOTOPBIM paccCMaTpUBAETCS BO BCEM MHpe. ['ocyaapcTBO UrpaeT BaKHYHO pOJIb B
TOM TMpoIecce, co3aaBas OCOOYI0 COLMAIbHYIO Cpefy [l pa3BUTHUA H
CTaHOBJICHUS TOJPACTAIOUIErO MOKOJEHUS, a Takke oOecrneurBasi IOpUINYECKOe
o opMIIeHHE TTPABOBOTO MOJIOKEHUS JeTel B OOIECTBEHHBIX OTHOIIICHUSX.

MexayHapoJiHble JOKYMEHTHI MO MpaBaM 4YeloBeKa, BKIoYas KoHBeHIHIO
OOH o mpaBax pebeHka, Takke NpUAAOT OOJIBIIOE 3HAYCHUE 3alIUTE MPaB AeTel
W yCTaHABIMBAIOT  CTAHAAPTHI, KOTOPbIE JOJDKHBI  OBITH  COOJIIOICHBI
rocy/1apcTBaMHU-y4aCTHUKAMHU. OTH  JOKYMEHThl  TapaHTUPYIOT  MpaBa
HECOBEPIIEHHOJIETHUX, BKIIIOYas MPaBO HAa U3Hb, MPAaBO Ha 00pazoBaHUE, MPABO
Ha 3/I0pPOBbE U MPABO HA 3aIUTY OT BceX (hOPM HACHIIUA U SKCILTyaTal|H.

B wmenom, co3gaHue cOIManbHBIX M NPABOBBIX BO3MOMKHOCTEHW ISl AETEH
ABJIIETCS BaXKHBIM IIArOM B OOECIEUYEHMM WX OJIaromojydds W 3alluTe WX IpaB.
['ocymapcTBa JOMKHBI TPOJOIDKATH pabOTy B OTOM HAMpaBIE€HUU, YTOOBI
00ecreyuTh T0CTOMHBIC YCIOBUS KU3HU JJIS BCEX JETEH B MUpE.

KouBenmust OOH o mpaBax pebeHKa NpU3HAECT JETel IMOJHOIEHHBIMU
YJieHaMH OOIIECTBAa M YCTAHABIMBAET, YTO IMpaBa Ha KAueCTBO >KU3HHU JOJIKHBI
OBITH MOCTYIHBI Ajis Bcex naereil. B Poccuiickoit ®Denepanmu Takke mpugacTcs
0ombIIoe 3HAYCHHE OOECTICUEHUI0 JOCTOMHOW >KM3HU U CBOOOTHOTO Pa3BUTHUS
JIMYHOCTH HECOBEPIICHHOJIETHUX.

Opnako  mns »ddexTuBHOrO  oOecmedyeHWss MpaB W CBOOOJ
HECOBEPIICHHOJIETHIUX HEOOXOJUMO YUYUTHIBATH OCOOCHHOCTH WX JIMYHOCTH.
Kpome Ttoro, Bozpact g0 18 met mpuszHaercs B POoCCHIICKOM 3aKOHOAATEIHCTBE
IpaHUIEH, TTOCIE KOTOPOH YEIOBEK CUMTAETCA COBEPIICHHOJETHUM U CIIOCOOHBIM

CaMOCTOATCIbHO IIPUHUMATh PCIICHUA B )KU3HHU.
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Bwmecte ¢ TeM, HEOOXOMMO YUYHUTHIBaTh, YTO KaXAblii peOCHOK YHUKAJICH U
MMEET CBOM WHAUBUIyaIbHbIE OCOOCHHOCTH M TMOTPEOHOCTH, WM UYTO IpaBa U
CBOOOMIBI JIETeM JOJKHBI OBITh 3AIMINCHBI U O00ECIEYEHbl HE3aBUCUMO OT HMX
Bo3pacta. [[o3TOMy Ba)XHO C€O3/1aBaTh YCJIOBHUS, KOTOPBIE MO3BOJSAIOT KaXIOMY
peOeHKy peaJin30BaTh CBOWM MOTEHUIMAT U TMOJYYHUTh JIOCTOMHOE OOpa3oBaHUE,
3I0POBBE U 3aIUTY OT HACWIIUS U TUCKPUMUHAIIUY.

«Jluiia, He TOCTUTIIINE COBEPIICHHOJIETHS, B CHIIY OOBEKTUBHBIX MIPUYUH HE
MOTYT CaMOCTOSITEJILHO 3allUIaTh ITH MpaBa M OTCTauBaTh CBOM HHTEPECHI, a
TaKOW DJIEMEHT HX IMPaBOCYOBEKTHOCTH, KaK TpaXkJaHCKas J1€€CIIOCOOHOCTb,
3aKOHOJATENIbHO orpaHuyeH. I3 93Toro BbITEKaeT OOSI3aHHOCTh CYOBEKTOB
(3aKOHHBIX  TIpEACTaBUTENICH)  OOeCleunBaTh  COJIEpXKAHWE,  BOCIHTAHHUE,
oOpa3zoBaHue, 3alIUTy UHBIX IIPaB U UHTEPECOB HECOBEPIICHHOJICTHUXY [4, C. 35].

OT poxAeHUS U JI0 MIECTHJIETHETO BO3pacTa JIeeCIIOCOOHOCTh CYIIECTBYET B
pexuMe «okuaaHus» (Crsimas, HyJIeBas) W 10 CBOEMY HOPUIUICCKOMY
COJICPKaHHUIO ONPENENISIETCS 3aKOHHBIMU TIPEACTaBUTENSIMH. B 3Toil CBA3M
COBEpIIEHHO HEOOOCHOBAaHHBIMHU TMPEACTABIAIOTCS YTBEPKIEHUS O TOM, 4YTO
MaJoJ€THUE B BO3pacTe [0 WIECTH JIET SBISAIOTCS HENEeCOCOOHBIMU T10
rpaXKJaHCKOMY 3aKkoHonaTenbcTBY Poccuu. IlogoOHbIe yTBEp)KIeHHUS HE HUMEIOT
1oJ1 cOO0M IOPUANYECKUX OCHOBAHUN U HE COOTBETCTBYIOT IIPENYCMOTPEHHBIM IS
€€ ONpeIeJICHHs TPU3HAKaM.

HeneecnocoOHOCTh ~ ycTaHABIMBAETCS B OMNPEACICHHOM  MOPSIKE,
UCKIIIOYUTEIBHO CYJOM, MO OCHOBAaHMSM, IPEAYCMOTPEHHBIM 3aKOHOM U B
OTHOILIEHHUH TOJIBKO TaKOT0 rpakJIaHNUHA, KOTOPBIM B CHIIY ONpPEIEICHHON CTENEHU
CBOEro NCUXUYECKOr0 PACCTPOMCTBA HE B COCTOSIHUM MOHHMMAaTh 3HAYEHHE CBOUX
JNIEVUCTBUN WJIH, OIATH K€ B CUJIYy CBOETO IMCHUXMYECKOIO0 PacCTPOMCTBA, HE UMEET
BO3MOXKHOCTH PYKOBOAUTH HUMH. [IpUMEHUTENbHO K YKa3aHHOW KaTeropuu
MaJoJieTHUX (10 6 JeT) Hu4Yero moJo0HOoro He TmpoucxoauT. bonee Toro, Hemanoe
KOJIMYECTBO TaKHX «HEAEECIIOCOOHBIX» 3a4acTyl0 HE XYK€ CBOUX 3aKOHHBIX
MpeACTAaBUTENIC BOCIPUHUMAIOT MOCIEAHUE JOCTHUKEHUS HAYyUYHO-TEXHUYECKOTO

Nporpecca, UCIOJIb3YIOT €ro pe3yiabTaThl B CBOCH IMOBCEIHEBHOM NI€STEIILHOCTH,
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CHUMAIOTCA B KHHO, MPEACTABIISIOT TBOPYECKUE U CIOPTUBHBIE KOJUIEKTHBBI Ha
KOHKypcaxX, OJHMMIHMAAaX W CHOPTUBHBIX copeBHOBaHMAX. Kak oTmeuan
N.A. IlokpoBCKH, MEpPBBIM MPU3HAKOM IOPUAUYECKOH CaAMOCTOSITEIBHOCTH
JUYHOCTU M 3alllUThl €€ OT IMOIJIOMIEHHS] OOIIECTBOM SIBISIETCS BO3MOKHOCTH
UMETh CYOBEKTUBHBIE IpaBa, ObITh CaMOCTOATENbHBIM CYOBEKTOM IIpaB,
«obnafaTeNbHUIICH MPABOCIOCOOHOCTH U JeecrnocooHocTu» [8, ¢. 121].

B cootBerctBum co cratber 21 ['paxkmanckoro xoxekca PP, rpaxmaHun
PU3HAETCS TOJHOCTBIO JEECIIOCOOHBIM C MOMEHTa JOCTHXEHUS UM 18-nmeTHero
BO3pacTa.

Opnako, 10 93TOro BO3pacra CYIIECTBYIOT ONpENEJICHHBIE IPAaBOBHIE
OTpaHUYEHUS] HA COBEpIICHHE CHIENOK W JAPYTUX IOPUAMYECKH 3HAYMMBIX
JNEUCTBUN.

Cornacio cratee 28 'K P®, rpaxmane B Bo3pacte or 6 a0 14 ner
CUMTAIOTCS] MAJIOJIECTHUMH M 00J1a/1al0T OTPAaHUYEHHOM 1€€CTIOCOOHOCTBIO.

OHu MoOryr coBepmiaTh TOJBKO MEJKHE CHAEJIKH, HalpaBICHHbIE Ha
yIOBJIETBOPEHUE CBOMX IIOBCEAHEBHBIX NOTPEOHOCTEH, a TakXKe CIEJNIKH,
HanpaBjeHHbIE Ha 0€3BO3ME3HOE MOIyuyeHue BhIroJsl. Kpome Toro, ManaoneTHue
JUIa MOTYT pPAcHOpsIKaTbCA  CPEACTBAMH, IPEJOCTABICHHBIMH MM  OT
o(pULMaTbHBIX MPEACTaBUTENCH.

BaxxHO OTMETHTBH, 4YTO MAaJOJIETHHE JIMLA@ HE MOTYT COBEpPLIATH CHEIKH,
KOTOPbIE€ MOT'YT IPUYMHUTH UM WU JPYTHM JIUIAaM 3HauuTeNbHbIN yiepO. Takue
C/IEJIKU SIBJISIFOTCS HEACHCTBUTEIBHBIMU, €CIIM OHU ObUIM COBEpIICHBI O€3 corjacus
3aKOHHBIX MPEJICTABUTEINIEH.

OTH CcleNKU NPEeACTaBIAIOT cO00M HEOOJBIINE MOKYNKH, KOTOpBIE JIOAU
JENAT  HAIWYHBIMU  JEHbIAMHM JUIA  YJIOBJIETBOPEHHS CBOMX  JIMYHBIX
noTpeOHOCTEeH. DTO MOTYT OBITh MOKYNKH MPOAYKTOB NMUTAHUS, KAHIEISIPCKUX
TOBapOB, OIUIATA MIPOE3/Aa B TOPOJCKOM TPAHCIIOPTE U APYTHE MOAOOHBIE PACXObI.

OcHoBHass 1edb MEJNKUX OBITOBBIX ONEpauuid -  yJIOBJIETBOPEHHUE

AJIIEMEHTAPHBIX OBITOBBIX OTPEOHOCTEH TpakIaHUHA. DTH CACIKHA OOBIYHO UMEIOT
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OYEHb HU3KYIK0 CTOMMOCTh, U CyMMa, MMOTPAYCHHAs! HA HUX, HE MOXKET MPEBBIIIATH
MECAYHBIN TOXOJ YEJIOBEKA.

Kpome TOro, MOMEHT 3aKIIOUE€HUSI W HCHOJHEHUS TAKHUX CIEIOK, KakK
MPaBUJIO, COBMAJIACT.

Menkue  OBITOBBIE  ONEpaliyd  SIBISIOTCA  HEOTHEMJIEMON  4YacThiO
MOBCEAHEBHOM KU3HU MoAeH. OHU TOMOTAIOT yIOBIETBOPUTH MHOKECTBO MEJIKHUX
MOTpeOHOCTEH U O0JIErYUTh )KU3Hb B IIEJIOM.

Hecosepmiennonernue B Bo3pacte ot 14 1o 18 ner umeroT orpaHuyeHus B
COBEpILICHUU HEKOTOpPhIX cnesiok. CorimacHo cratbe 28 I'pakaaHCKOro KoJekca
P®, onn Morytr coBepmaTh TOJIBKO T€ CHEIKH, KOTOPbIE HE MPOTUBOPEYAT HX
WHTEpECaM M HE MPUUYUHAT UM yIiep0a, a TakkKe Te, KOTOPbIe pa3peIieHbl 3aKOHOM
WJIU COTJIaCMEM UX 3aKOHHBIX MPEJICTABUTEIICH.

OnHako, HECMOTpPSs Ha O3TO, OHM HUMEIOT MpPaBO CaMOCTOSTEJIBHO
pacropsiKaTbCsi CBOMM 3apabOTKOM, CTHMNCHAWEH W WHBIMH JIOXOJaMH, YTO
03HAYyaeT, YTO OHU MOT'YT UCMOJIb30BAaTh CBOM JICHBI'M 110 CBOEMY YCMOTPEHUIO.

KpoMe ToOro, oHM MOryT 3aKilouyaTh BCE CHEJIKH, KOTOpBbIE BIIPABE
CaMOCTOSITEJILHO COBEpILAaTh MAJOJETHUE, 3TO BKIIOYAET B ceOs, Hampumep,
MOKYNKY TOBapOB MW YCIYr, OTKPHITUE OAHKOBCKOTO CYETa, MOJIydeHHe
MEIULIHUHCKUX YCIYT U T.J.

Takke, o JOCTHKEHUU 16 JIET HECOBEPIIEHHOJIIETHHE MOTYT CTaTh YJ€HAMHU
KOONEpaTUBa, 4YTO JAeT MM BO3MOXKHOCTh YYacTBOBaTh B  YIPaBICHUU
KOOIIEPATUBOM M IOJIYy4aTh JOTOJIHUTEIBHBIE JOXOAbI OT €T0 IESTEIbHOCTH.

CoOOTBETCTBEHHO, MAaJIOJIETHUE rpakJIaHe UMEIOT YaCTUYHYIO
J€ECIIOCOOHOCTb.

JlenMKTOCTIOCOOHOCTRIO JTAaHHBIE Tpak/laHe HE 00JaJar0T, TaK KaK HE MOTYT
HECTH OTBETCTBEHHOCTH 34 HAHECEHHBI MU BpPEI.

JlaHHYO OTBETCTBEHHOCTH O€pyT Ha ce0s uX opUIMaTbHBIC MPEICTABUTENH.

Jlua, pmocTUrmivie  COBEPLICHHOJIETHErO  BO3pacTa, a TakKXke HE
COBEPIIIEHHOJICTHUE CYNPYTH W SMAaHCHUITMPOBAHHBIC, UMEIOT J1€€CIIOCOOHOCTh B

IOJIHOM €€ 00bEME.
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Takum o00pa3om, TOABOAS HWTOTM BTOPOM TJIaBbl, OTMETHM, YTO
JeecrioCOOHOCTb- OCO3HAHHAsI U IMPAaBWIbHASI OLIEHKA T'PaXkKJaH O COBEPIIAEMBIX
UMU JIEUCTBHSIX, MNPUOOpETEeHHEe TMpaB U O0A3aHHOCTEH, a TaKkKe UuX
OCYILECTBJIEHHE.  JI€ECIIOCOOHOCTh  3aBUCUT  OT  JOCTM)KEHHS  BO3pacTa
COBEpPIICHHOJIETUS. BO3PAaCT M IICUXUYECKOE 370POBbE UIPAIOT BAKHYIO POJb B
3penocTy 4yenoBeka. OIHAaKO, MOXKHO CKa3aTh, YTO KOHILENIMS 3PEIOCTH SIBIAETCS
0osee MIMPOKOM, YEM MPOCTO BO3PACT U MCUXUUECKOE 30POBbE. 3PENOCTh TAKKE
CBs3aHa C YMEHUEM MPUHUMATh OTBETCTBEHHOCTh 332 CBOM INOCTYIKH, YBaXKEHUEM
K APYTUM JIIOJSIM, YMEHHEM peliaTh MpoOjJeMbl U IPUHUMATh CJIOKHbIE PEIICHUS.
Kpome Toro, 3penocte MOXET pa3iuyaTtbCsi B 3aBUCUMOCTU OT KYJIbTYPHBIX,
COLIMAJIbHBIX U 9KOHOMHUYECKUX (PakTOpoB. OTHOCUTEIBHO SMAHCUIIALINH, 51 TAKXKE
COIJIAaCE€H, 4YTO JTO IMO3BOJIIET HECOBEPIICHHOJIETHUM (U3MUYECKUM JIUIaM
OpHOOPECTH MONHYIO MPAXAAHCKYIO 1€€CIIOCOOHOCTh. ITO MOXKET OBbITh OJIE3HBIM
11 T€X, KTO YK€ JJOCTUT 3PEJIOCTH, HO €le He JOCTUT Bo3pacTta 18 net. OnHako, s
AyMaro, 4TO dMaHCUNAIMs JOJDKHA OBITh OCTOPOXHO PACCMOTPEHA, TaK KakK 3TO
MOJKET MPUBECTU K HEXKeEJATeIbHbIM MOCIEACTBHUSIM, €CIU YEJIOBEK €Ille HE TOTOB
IPUHUMATh OTBETCTBEHHOCTb 3@ CBOM MOCTYNKU. OTHOCUTENIBHO MaJIOJIETHUX JIULI,
TO OHM MOTYT OBITh JI€€CIIOCOOHBI B HEKOTOPBIX CilydasX, Hampumep, Is
COBEpIICHUS MENKUX caeaok. OJHako, Ba)XKHO IOMHHUTb, 4YTO OHHU BCE eIlle
ABJISIIOTCS HEJIOCTATOYHO 3pENbIMHU, YTOOBI MPUHUMATH CIIOKHBIE PELICHUs, U UM

HY>KHO TIOMOIIb ¥ TIOJIZIEPKKA B3POCIBIX B PsIIe IPYTUX 00JacTel KU3HU.
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I'naBa 3 IIpaBocnoCOOHOCTD M /1€€CNIOCOOHOCTH HPUAUYECKOT0 JIUIA

3.1 IlonsiTue, cogep:xkaHue U BUAbI NMPABOCHOCOOHOCTH HOPHINYECKOIO

JUuua

CornacHO rpakJIaHCKOMY MpaBy, MPaBOCYOBEKTHOCTh - 3TO CIOCOOHOCTH
(GU3UYECKOr0 WIM IOPUIAYECKOrO JUIla HUMETh Tpa)xJaHCKUE IpaBa U HECTH
rpaxxaaHckue oOs3aHHocTU. FOpuanueckoe JMIO HWMEET MNPaBOCyOBEKTHOCTH C
MOMEHTa €ro TOCYAapCTBEHHOU PETHCTPAIlMU U MOXKET OCYIIECTBISITH CBOU MpaBa
1 00513aHHOCTH B COOTBETCTBUU C 3aKOHOAATEIIbCTBOM.

I'paxxnanckoe mpaBo oOMpeaAessieT MPaBOCYOBEKTHOCTh KaK OJWH U3
OCHOBHBIX MTPU3HAKOB IOPUIMYECKOTO JHUIA. DTO MO3BOJISET IOPUIUUYESCKOMY JTUILY
OBITH MOJHOIICHHBIM YYaCTHUKOM T'PaXJIaHCKOr0o 000pOTa, UMETh COOCTBEHHOCTD,
3aKJII0YATh IOTOBOPHI, OCYIIECTBISATH KOMMEPUYECKYIO ACSTEIBHOCTD U T.J.

XOTs TIOHSATHE «IPABOCYOBEKTHOCTHY» HE yHmoMmMHuHaeTcss B ['pakaaHCcKoM
kogekce P®D, HO OHO LIMPOKO HCHOJIB3YETCS B TEOPUU TPAXKIAHCKOrO IMpaBa U
uMeeT OOJbIIoe 3HauYeHHE I TMOHMMAaHMs MPAaBOBOIO CTaTyca HOPHUIAYECKOTO
Iuua.

[TonsiTHe «IPaBOCYOBEKTHOCTHY BOIILJIO B HAYYHBIM 000POT K Hauany XX B.
Ono ymnotpebmsercss B cT. 6 BceoOmiel aexnapauu MpaB 4esIOBEKa, MPUHITOM
I'enepansHoit Accambnieeir OOH B 1948 1. B 310l cTaThe 3akperisieTcs MpaBo
KQKJIOTO YEJIOBEKa «... Ha MPHU3HAHUE €T0 MPaBOCYOBEKTHOCTH, ... T/ie Obl OH HU
HaXOJIUJICS.

«CyIIHOCTh ~ TPaXIAHCKOM  MPaBOCYOBEKTHOCTH  3aKIOYaeTcs B
IOPUINYECKON CIOCOOHOCTH (MJIM BO3MOKHOCTH) Kakoro-imubo CyOBeKTa IpaBa
OBITh YYACTHHKOM TPaKJAHCKO-TIPABOBBIX OTHOIICHUU. B TO ke Bpems, MOHSATHE
«MpaBOCYOBEKTHOCTH»  SBIACTCA OYEHb CJIOXKHBIM, W B OTHOIICHHH €T0
coJiepKaHus (3JICMEHTOB) BO B3TJIs1aX YUEHBIX HET €IMHOTO MHECHUs» [38].

PaccmaTpuBas noHSATHE MOPaBOCYOBEKTHOCTH  IOPUAMYECKOTO  JIMIIA,

HEOO0XOJUMO OOpAaTUThCA K MHEHHUSM pa3NuyHbiX aBTOpoB. Tak, D.II. 'aBpunos
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pacKpbIBaeT NPABOCYOBEKTHOCTh KaK CIOCOOHOCTh HMMEThb M OCYIIECTBISTH
rpaxxaaHckue mnpaBa u oOs3aHHoctH. B 'K P® rooputcs Tombko 0
MIPaBOCIOCOOHOCTH FOPUINYECKOTO JIHIIA, 3TO CBA3AHO C TEM, YTO Y FOPUIUYECKOTO
JUIAa TaKWe TMOHATUSA KaK IPaBOCHOCOOHOCTh U JEECHOCOOHOCTh HACTYHaroT
OJTHOBPEMEHHO, C MOMEHTA TOCYJAPCTBEHHOW PETHCTPALlMU IOPUIAYECKOrO JIUIA,
MOATOMY YETKOTO pa3rpaHUYCHUs B 3aKOHOJATEIbCTBE HE UMEETCS, B OTIIMYUU OT
¢u3znueckoro mauIa, y KOTOPOrO MPaBOCIOCOOHOCTh HACTyNMaeT ¢ MOMEHTa
pOXIeHus, a  TOojHas  JEeCrHocOOHOCTh C  MOMEHTa  HacTYIJICHUS
COBEPIIEHHOJIETHS.

«B cpokax BO3HUKHOBEHHUSI MPABOCYOBEKTHOCTH HOPUAMYECKUE JUIA U
rpakJaHe MOXOXH, TaK KaK CO3JaHHE IOPUAMYECKOrO JIMIa MOKHO Ha3BaTh €ro
POXKJIEHUEM, a IPEKPALIEHUE — CMEPTHIO.

[IpaBOCYOBEKTHOCTh  HOPUAMYECKOTO  JIMIIa HANpsSMYK  CBs3aHA C
perucTpanueil IPUANYECKOrO JIMIAa B CHEUHUAIbHOM TOCYAapCTBEHHOM PEECTpE.
@dakT TakoW perucTpaluy BBICTYNAET O0Ka3aTebCTBOM, YTO MPAaBOCYOBEKTHOCTH
IOPUAMYECKOTO JIMI[a BO3HUKJIA (IPU PETUCTPAllMM €T0  BO3HUKHOBEHMS,
«POXKIIEHUS»), UBMEHHUIIACh (TIPU €r0 PEOpPraHu3aIui) WIK IPEeKpaTHiach (Mpu ero
nukBuganuu). OCHOBHBIM 3aKOHOM, PErYJHUPYIOIIUM IMOPSA0K BO3HUKHOBEHUS H
NPEKpaIlleHus TMPaBOCYOBEKTHOCTU MOpuaWdYeckux Jjui, sBiasercs D3 «O
FOCYJApCTBEHHOW pPETUCTPALMM  IOPUAUYECKUX JUMI U  HHAWUBUIYaIbHBIX
npeanpuHuMaTeneit».  Bo3HUKHOBEHHME  MPAaBOCYOBEKTHOCTH  MPEAIOJIaracT
MOMEHT TIOSIBJICHUSI BOBMOXXHOCTH Y FOPUIMUECKOTO JIUIA OBITh CAMOCTOATEIbHBIM
CyOBEKTOM ITPaBOOTHOIICHHI [34].

«Ilo obmemy mpaBuiIy, MNPaBOCIOCOOHOCTh IOPUAMYECKUX JIMIl HUMEET
CHEUUATIBHBIA XapakTep. DTO 03HAYAET, YTO OHA HANPAMYIO 3aBUCUT OT IeJiei
NEeATEeNbHOCTH, MPEYCMOTPEHHOM B UX YUpPEAUTEIbHBIX JOKyMeHTax. Ho u3 aToro
MpaBUJia €CTh UCKITIOUCHHUS.

Bommpoc 0  mpaBocmocoOHOCTH — IOPUAMYECKOTO  JIMIA  SBJISETCS
JVMCKYCCUOHHBIM B TEOpPUM TpakaaHCKoro mpasa. B.B. bopucoB pasgenser

MPaBOCIIOCOOHOCTh IOPUIMYECKOTO JIMIA HAa OOUIYI0 M CHEUUANIbHYIO, IAe 001as
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MPaBOCIIOCOOHOCTh TMPHUCYIIAa KOMMEPUYECKUM OpraHu3aiusM, a cheluaibHas -
IpYyTUM BHJAAM KOPUAUYECKUX JUL. TeM He MeHee, €CTb aBTOpbI, KOTOpHIE
MOJIararoT, YTO MPaBOCIOCOOHOCTh HOPUAMYECKOTO JIMIla JOJKHA OBITh BCErJa
CIIELUATILHON, TaK KaK IOPUANYECKOE JIUIIO MOXKET OBITh MPABOCIIOCOOHO TOJIBKO B
TOW Mepe, B KOTOPOH YCTaHOBJICHA €ro AesTeIbHOCThY [17].

B.M. Cunaiickuii Obul OJHUM W3 Takux aBTopoB. OH cuMTanm, 4dYTO
CIOPUANYECKOE JUIO JOTKHO MUMETh TOJBKO CHEIHUAIbHYIO MPaBOCYOBEKTHOCTD,
YTOOBI HE BO3BBINIATHCS HAJA JUYHOCTHIO U (puznueckuM JuioM. B mpoTuBHOM
Clydae IOPHUIMYECKOE JIMII0O MOXET TOCIOJCTBOBAaTh HAaJ UEIbI0, CO3JIaHHOU
bu3MYeCKUMH JIUIIAMU, W JaXe MpeKpamiaTh CYIIECTBOBAHUE HOPUIMIYECKOTO
auray» [39].

Cornacuo cratbe 49 'K PO, ropuandeckue nuiia o0jaga0T CreHaIbHOM
PaBOCIIOCOOHOCThIO, a HX OCHOBHBIM BHJOM SIBISICTCS KOMMEpYECKasl
opraHu3aIys, KoTopas HajesjeHa OOIIel MpaBOCIOCOOHOCThI0. Takum 00pa3om,
IOPUIMYECKOe JIMII0 B POCCHICKOM 3aKOHOAATENbCTBE 00JIajaeT Kak ooOIei
IPaBOCIIOCOOHOCTHIO, TO €CTh CITIOCOOHOCTHIO UMETh TPAXKIAHCKUE MpaBa U HECTH
rpakaaHcKue OOS3aHHOCTH, TaK W CHEIHaIbHOW MPaBOCIOCOOHOCTHIO, KOTOpas
3aKJII0YAETCs] B TOM, YTO IOPUAMYECKOE JIMIO MOKET COBEPIIATH ONPEIAECICHHBIE
IOpUANYECKUE JEHUCTBUS, HAImpuMep, NpuoOpeTaTh HMYIIECTBO, 3aKJII0YaTh
JIOTOBOPBI, BBICTYIIATh B KAUECTBE UCTLA UM OTBETYMKA B CYAE U T.J.

Kpome Ttoro, cratesa 50 'K P® ycrtanaBiuBaeT, 4TO HOPUIUYECKHUE JHIIA
MOTYT OCYIIECTBJISATh TOJBKO T€ JEWCTBHS, KOTOPBIE HE IPOTUBOPEYAT HX
YCTaBHBIM IIEJIIM M HEOOXOAMMBI ISl JOCTHXKEHHS JTHX Ieneil. Taike cTouT
OTMETUTh, YTO HOPUAMYECKOE JIUII0O HE MOXKET COBEPLIATh ACHUCTBUSA, KOTOPBIE
3apaHee 3alpelleHbl 3aKOHOM WJIM MOPAaJIbIO.

Cornacao B.K. AnapeeBy, «OpHIAYECKOE JMII0O MOXKET 00JajaTh TOJIBKO
CIEUUATIBHOW MPaBOCIOCOOHOCTBIO, TO €CTh MpaBaMH, KOTOPbIE COOTBETCTBYIOT
LEJIAM €r0 CO3/IaHUs U HANIPSIMYIO CBA3aHbI C €r0 JIESITEIbHOCTBIO.

OnHako, CymiecTByeT allbTepHATHBHAs TOYKAa 3PEHHUSI, COTJACHO KOTOPOM

OPpUANYCCKOC JIHUIO OJOJKHO HMCTh HMCKIIIOUHUTCIIBHYIO HpaBOCHOCO6HOCTB. 210
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O3HAYaeT, YTO IOPUIUYECKOE JIMI0 MMEET TPaBO 3aHUMATHCS  TOJBKO
OMPENICICHHBIM BHJIOM JIEATEIbHOCTU U HE HMEET TMpaBa OCYIICCTBIATH
PEIPUHUMATETBCKYIO ISITEIBHOCTD 0 JPYTUM HampaBlieHUsAM» [22].

HekoTopble CTOpPOHHUKH 3TOM TEOPUM CUYUTAIOT, UTO HCKIIOUHUTEIIbHAsS
MIPaBOCIIOCOOHOCTh MOXKET OBITh pa3JiefieHa Ha JIB€ KaTErOpUM: UCKIIOUUTEIbHYIO
U CHeIuaIbHO-UCKIIOUNTEeNbHYI0. OHAKO, HE BCErJa SICHO, B UM 3aKIHOYAIOTCs
pa3Iuuus MEXIY STUMU MMOHATHIMU.

B HacTtosiiiee Bpemsi npaBoNpUMEHUTEIbHASI MPAKTUKAa OPUEHTUPOBAHA HA
CHIeHUAJIbHBINA XapaKTep MPaBOCIIOCOOHOCTH HEKOTOPHIX BUI0B IOPUINUCCKUX JIHII,
YTO O3HAYaeT, YTO JaHHbIE IOPUIMYECKUE JIUIa MUMEIOT OTPAHUYECHHUS B CBOECH
npaBocriocoOHoct. OpHAKO, B COOTBETCTBUM C 4acThio 2 ctatbu 49 'K PO,
npaBuja O CIEIUATBLHOM XapaKTepe MPaBOCIIOCOOHOCTH OOJBITMHCTBA BHJIOB
IOPUINYECKHUX JIUI] ObUIM CMSATYEHBI. DTO MPHUBEIO K PA3TUYHBIM TOUYKAM 3PEHUSI
OTHOCHUTEJIBHO 00beMa MPaBOCYOBEKTHOCTH FOPUANICCKUX JIHII.

CornacHo JaHHONW HOpPME TPAXKJIAHCKOTO 3aKOHA, IOPUAMYECKHUE JIULA, HE
ABJIAIONIMECS] KOMMEPUYECKMMH OpraHu3allusiMU, BIPAaBE OCYILIECTBIATH JIHOOYIO
JeSITEeNBHOCTh, KOTOpasi He 3alpelleHa 3aKOHOM. Takum 00pa3oM, MOXKHO CKa3aTh,
9YTO 00BEM MPaBOCYOBEKTHOCTH HOPUAMYECKHUX JIUIl B HACTOSIIEE BPEMs 3aBUCUT
OT UX OPTaHU3AIMOHHO-TIPABOBOM (HOPMBI U C(Pepbl NI TETLHOCTH.

«IIpaBocioCOOHOCTH CyOBEKTOB Poccuiickoit deneparun u
MYHUIIUTAIBHBIX ~ 00pa3oBaHUW  OOBIYHO  HA3bIBACTCS  CHCIUAIBHOW WM
(GYHKIIMOHAIPHOW, TaK KaK OHAa CBs3aHa C (YHKIUSIMU OTHUX YYaCTHHUKOB
rpaXJaHCKUX MpaBooTHomeHud. UTo kacaercs mpaBocnocoOHocTH Poccuiickoi
denepanuu B 11EJI0M, TOT OHA SBJISICTCS YHUBEpcaabHOU (001eid)» [23].

B cootBercTBUM ¢ wacThio 1 crateu 17 'K PO, Bce husnveckue nuiia paBHbI
B CBOEM MpPaBOCHOCOOHOCTH, TO €CTh HMEIOT PABHBIE BO3MOKHOCTH HMETh,
MpUOOPETaTh W OCYIICCTBISITH JIOOBIE HE 3amperieHHbIE 3aKOHOIATEIHCTBOM
IpaK/IaHCKWE TMpaBa M CO3/1aBaTh, HECTU U UCMOJHATH JIOObIE HE 3alpelieHHbIC
3aKOHOM TpaxkaaHckue o0si3aHHOCTH. OJHAKo, IOPUAUYECKHE JUIa HE PaBHbBI B

CBOEH MPaBOCYOBEKTHOCTH, UTO 00YCIOBIEHO X OCOOCHHOW MPaBOBOI MPUPOIOH.
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Opuanueckoe nuIO uMeEEeT TpaXKJAaHCKUME TMpaBa W HECET TpPaKIaHCKUE
00SI3aHHOCTU TOJBKO B COOTBETCTBUU C ILEISIMH CBOEH JICSITENBHOCTH,
YCTAHOBJICHHBIMU B €T0 YUPEAUTEIBHBIX JOKYMEHTAX, 1 HE MOXKET OCYIIECTBIISITh
IPaXKIAHCKUX TIPaB U HECTU T'PAKIAHCKUX 00S3aHHOCTEH, KOTOPhIE HE CBA3aHBI C
ATOM JeATEeNbHOCThIO. TakuM 00pa3oM, HEPaBEHCTBO B MpaBaxX (PU3MUECKUX U
IOpUIMYECKUX JIUI] OOYCIIOBJICHO UX PAa3IMYHON MPaBOCYOBEKTHOCTHIO U ITPAaBOBOM
MIPUPOJION.

«OCco0EHHOCTH TTPABOCIIOCOOHOCTH MPUMEHUTEIIBHO K IOPUIMUECKUM JIUIIaM
pazHbiXx BUIO0B U ¢dopm ompenensitorcss B cT. 49 'K PO. Ananoruunas Hopma
conepxkaiacb 1 B cr. 23 'K PCOCP 1964 roma, a mpo aeecrnocoOHOCTb
IOPUINYECKHUX JIMII, KaK U B JCHCTBYIOIIEM KOJEKCEe, HUYeTro He TOBOPUIIOCH. A B
OcHoOBax TrpakJaHCKOTO 3akoHojarenbcTBa 1961 1. HEe OBUIO yMOMHHAHUS HH O
IPaBOCIIOCOOHOCTH HOPUAMYECKUX JIMI, HU 00 HMX JeeCrloCOOHOCTH, HO OBLIO
3aKpEIICHO MPaBO FOPUAUYECKOrO JIUIA OT CBOEr0 MMEHHU MPUOOpETaTh MpaBa U
00s13aHHOCTh OTBEYATh MO CBOMM 00s3aTelbcTBaM. TakuM 00pa3oM, B NMPaBOBOM
CTaTyce  IOPUJIMYECKOr0  JHMIA MPUCYTCTBOBAJI  TaKOW  JJEMEHT,  Kak
JCIIUKTOCTIOCOOHOCTRY [6].

I[lo muenuto M. bparunckoro u K. SpomieHko, «UCKIFOUYHATEIbHAS
KOMIIETEHI[MS TPABOCTIOCOOHOCTH SBJISIETCS] OJTHAM U3 MPUHIIUIIOB, KOTOPHIE MOTYT
NPUMEHSTHCS K OTPAHWYCHHUIO IPABOCIOCOOHOCTH IOPUAMYECKUX JIMIL. ITOT
NPUHIIAIT TIPEANOaraer, 4ro HEKOTOpbhlE BHUABI JACSTEIBHOCTH MOTYT OBITh
OCYHIECTBIICHBl ~ TOJIKO  OINPEIEICHHBIMH  IOPUANYECKUMH  JIMLIAMH WM
rOCYJapCTBEHHbIMM OpraHamMu, U 4YTO JAPYTHE IOPUIMYECKUE JIUIA HE MOTYT
3aHUMATKCS ITOH JIEATEITHPHOCTHIO 0€3 COOTBETCTBYIOMIETO pa3penicHus» [22].

Mk cornacuel ¢ B.B. KBanuHo# n cuutaem, 4To «cHUCTeMaTH3allus BHJIOB
MPaBOCIIOCOOHOCTH OPUANYECKUX JIMI] HA 3aKOHOJIaTeIbHOM YPOBHE HE0OXoanma
JUTSE IUHOOOpa3usi B MPABOBOM PETYIMPOBAHUM TIOJIOOHBIX B3aUMOOTHOIICHUH.
VYcraHoBiaeHue oOIIEH, CHENUAIBHOM W OTPaHUYEHHOM MPABOCIIOCOOHOCTH
SBJISIETCS BaXXHBIM IIAaroM JJIs JTOCTHXKEHUS 3Tou nenu. OJIHaKO, COTJIACHUMCS U C

B.M. T'oHrano B TOM, YTO CJIMIIKOM MHOTHE BHUIbI IPAaBOCIOCOOHOCTH MOTYT

51



IIPUBECTH K 3aCOPEHMIO IIOHATHUMHOIO ammaparta W 3aTPyJHUTH IIPAaBOBOE
perynupoBanue» [10].

B Pocculickoit @enepanuu JIMICH3UPOBAHUE UMEET BaXKHOE 3HAYCHUE IS
oIpeJeNieHHs IPaBOCIOCOOHOCTH IOPUANYECKOTO JIULIA.

Cornacno cr. 49 I'paxnaHckoro koaekca P®, «mpaBo Ha 3aHsATHE
JULEH3UPYEMOU NESATENBHOCTBIO MOSIBISAETCS y FOPUAMYECKOIO JIMIA C MOMEHTa
MOJIYYEHUS JIMLIEH3UU WIM C MOMEHTA Havajla yKa3aHHOTO B Heu cpoka. [Ipu atom,
OKOHYAaHUE NpaBa HA 3aHATHE JIMIEH3UPYEMOW AEATEIBHOCTHIO MPOUCXOIUT IO
UCTEYEHUN CPOKa, YKA3aHHOTO B JIMLIEH3UH, €CIU 3aKOHOAATENbHBIMU aKTaMU HE
ONPENIENIEHO UHOE.

Takum oOpa3zom, eciii IOPUIUYECKOE JIMIO 3aHUMAETCS JEATEeNbHOCTHIO,
KOTOpasi BXOAUT B IEPEUYEHb JHULEH3UPYEMBIX BHUIOB JEATEIBHOCTH, TO OHO
0053aHO TOJYYUTh COOTBETCTBYIOIIYIO JIMIEH3HIO MJI OCYIIECTBICHHUS CBOEH
NEATEITbHOCTH.

JInneHsupoBaHue  NPENIPUHUMATEIIBCKOM  JEATEIBHOCTU  SIBIIACTCS
3aKOHHBIM  HHCTPYMEHTOM TOCYAApPCTBEHHOIO  PEryJUpPOBaHUs  PBIHOYHBIX
OTHOLICHWI. OTO O03HA4YaeT, YTO TOCYAAPCTBO YCTAHABIIMBACT OIIPEIEICHHBIC
npaBuia U TpeOOBaHUS NJS JIUL, KOTOpbIE XOTAT 3aHUMAThHCS OIpPENEICHHBIMU
BUJAMM JI€ATEIbHOCTH. JlulleH3upoBaHHE OOBIYHO NPUMEHSETCS K BUAAM
JESITeIbHOCTH, KOTOpbhle TpeOYIOT CHELUaJbHbIX 3HAHWM, HaIlpaBlIeHbl Ha
yJIOBJIETBOPEHUE MHTEPECOB OOIIECTBA WM HYXJIaloTcsi B 0ojiee BHUMATEIbHOM
IPOBEPKE CO CTOPOHBI TOCYJAPCTBA B LIEJISIX OXPaHbl HHTEpecOB rpaxkaany» [10].

«IlomydyeHune TULIEH3UN MOKET MOBBICUTH I'PAXAAHCKYIO IIPABOCIIOCOOHOCTh
WIN J1€eCOCOOHOCTh OPUINYECKOTO Jinna. OJHAKO NPHUOCTAHOBIEHHE, OTMEHA
WIA OT3bIB JIMLEH3UMM MOTYT CHHU3UTh €ro IpaBOCIOCOOHOCTh  WJIU
neecrnoco0HoCcTh. HEKOTOphIE IOPUCTBI CUMTAKOT, YTO MOATBEPKICHHAS JIMLICH3UEN
CIIEUAIIbHAS PaBOCYOBEKTHOCTh IOpUINYECKOTO Iuna ABJISIETCS
JOTIOJTHUTENIBHOM  NPAaBOCYOBEKTHOCTBIO, IIOCKOJIBKY OHAa pacIIMpseT €ero

JESATEILHOCTD 10 CPAaBHEHHIO C O0IIeH MpaBoCyOBEKTHOCTHIO» [11].
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[TonsaTno wHenM AEATENbHOCTH IOPUAWYECKOTO JIMIA IPUIAETCS KpauHe
ITUPOKUIA CMBICT: TIOJIYYCHHE WJIM HETOJy4YeHWe TMPUOBUIM B XOAEC CBOCH
nestenbHOCTH. CreOBaTEeNIbHO, IOPUAMYECKUE JIMIAa BIPAaBE PEAM30BHIBATH
TO0BIC BUJIBI ACATEIBHOCTH, KOTOPHIE COOTBETCTBYIOT ATHM IICIISIM.

Ecnim B yupenurenbHble  JOKYMEHTHI ~ OpraHU3allMd  BKJIFOYACTCS
WCYCPIBIBAIOIMNNA  (KOHEYHBI) CIHUCOK BHJOB JEATEIBHOCTH, TO Takas
OpraHu3alys BIPaBe 3aHUMATHCS TONBKO MMH. OJIHAKO, €CJIM B yYPEIUTEIBHBIX
JOKYMEHTaX HE YKa3aH KOHKPETHBIM CIUCOK BHUJOB JIEATCIBHOCTH, TO
OopraHu3alys  BIpaBe  3aHUMAThCS  JIFOOBIMH  BUJAMHU  JICATCIBHOCTH,
pa3pericHHBIMUA 3aKOHOIaTETLCTBOM.

Takum oOpaszom, oOmias MPaBOCTOCOOHOCTh HOPUAMYECKUX JHUIl TAeT UM
BO3MOXXHOCTh ~ PEajM30BBIBATH JIOOBIC BHUIBI JICATCIBLHOCTH, pa3pelICHHBIC
3aKOHOJATCIIBCTBOM, TIPH YCIIOBHUHU, YTO 3TH BHJIBI JICATCILHOCTH COOTBETCTBYIOT
IEJSIM  JISATEIPHOCTH, YKa3aHHBIM B MX YYPCIUTCIBHBIX JOKyMEHTaX. Eciu B
ydpeIuTeIbHbIe JOKYMEHThl BKIIOYEH HMCYEPIBIBAIONIANA  CIIHUCOK  BHUIOB
NeATeIbHOCTH, OpTraHU3allusl BIIPaBe 3aHUMATHCS TOJIBKO UMHU.

MoXHO caenaTh BBIBOJ, 4YTO TIPABOCIIOCOOHOCTh IOPUIMYECKOrO JIUIA
3aBUCUT OT €ro Iejieid M BUJAOB JIeITeIbHOCTH. Eciu ropuandeckoe JIMI0 MOXKET
3aHUMATbCS TPOM3BOJIBHBIMM BHJIAMHU JICSITEIBHOCTH, KOTOPBIC pa3perieHbl
3aKOHO/IATEILCTBOM, TO OHO oOJiajmaeT oOmiel MpaBOCIIOCOOHOCThIO M UMEET BCE
IpOXJIaHCKHAE TpaBa M OO0S3aHHOCTH, YCTAHOBJIICHHBIC 3aKOHOM U JPYTUMHU
HOpPMaTUBHBIMH akTamH. OHAKO, €CIIM IOPHINYCCKOE JIMIIO MOYKET BECTH TOJIBKO
T€ BHUJIBI JACATEILHOCTH, KOTOPBIC MPOIHMCAHBI B €T0 YUPEAUTEIbHBIX JOKYMEHTAX U
OTBEYAIOT €ro IelssM  00pa3oBaHMs, TO OHO HMMEET CICIHUATbHYIO
MIPaBOCIIOCOOHOCTH, KOTOPAsl IO KHA OTBEYATh €r0 YCTaBHOM JICATEIILHOCTH.

[TpaBOCIIOCOOHOCTh IOPHUIWYECKOTO JIMIA OIMPEACIseT €ro CrocOOHOCTh
MMETh TPaKJIaHCKHE MpaBa U HECTH 00S3aHHOCTH, U 3TO BaXKHO JUIS €T0 YJacTHS B
Pa3IMYHBIX IOPHIMYCCKUX OTHOIICHUAX. OJHAKO, YTOOBI IOPUIUYCCKOES JIUIIO

MOTIJIO IMMOJHOHNCHHO OCYIICCTBIIATH CBOIO ACATCIIBHOCTb, OHO AOJIDKHO TAKIKC MMCTb
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COOCTBEHHOCTh, (DMHAHCOBBIE PECYPCHI, OPraHU3ALMOHHYIO CTPYKTYPY, a TaKKe
KBTI (PUIIUPOBAHHBIN NTEPCOHAI.

Hekoropble BuAbl AEATENBHOCTH, TaKM€ KAK MEAMIMHCKAs MPAKTHKA,
MIPOU3BOJICTBO U XpaHEHUE HAPKOTHUYECKUX CPEJICTB, OpYKeiHas AesATeNbHOCTh U
T.J. MOTYT OBITh OCYIIECTBJIECHBI TOJBKO Ha OCHOBE COOTBETCTBYIOUIEH JIULIEH3UH,

BBII[&HHOIZ KOMIICTCHTHBIMHU OpraHaMu.

3.2 IloHsiTHE H 3JIEMEHTHI 1eeCIOCOOHOCTH PHINIECKOT0 JINIA

B poccuiickoM 3aKOHOJATENbCTBE MPABOBOM CTaTyC IOPUIUYECKUX JIHUIL
perynupyercsi I'paxknanckum kojaekcomM P®. CornacHo cratee 48 IT'K PO,
IOPUINYECKOE JIUIIO UMEET MPABOCIIOCOOHOCTH - CIIOCOOHOCTh UMETh IPaXKIaHCKHUE
paBa U HECTHU TPAXKIAHCKHE 00S3aHHOCTU. DTO 03HAYACT, YTO IOPHUANUECCKOE JTUILO0
MOKET BBICTYIIaTh B KaueCTBE CTOPOHBI B TPAXKJAHCKOM OOOpOTE, 3aKIII0YaTh
JIOTOBOPHI, MPUOOPETATh U OTUYKAATh UMYIIECTBO U T.]I.

B cooTrBercTBUM ¢ OOHIENPUHATON TOYKOM 3pEHUs, IEECHOCOOHOCTHIO
IOPUIMYECKUX JIMIl SIBJSIETCS CIOCOOHOCTh OCYILIECTBIATH CBOM IpaBa M
UCIIOJIHATh CBOM OOSI3aHHOCTH TYTEM JIEMCTBHI, KOTOpPHIE B COOTBETCTBHH C
3aKOHOM MOTYT OBITh COBEPIICHBI TOJBKO IOPUAMYECKHM JIUIIOM, BKIIOYAs
3aKJIIOYEHHE JOTOBOPOB, MPEACTaBUTEIBCTBO HMHTEPECOB B CyJEe, ydacTue B
apOUTPaXKHBIX TpoIleccax | T.]I.

Takum 06pa3zom, MOKHO clieJaTh BBIBOJI, UTO IOPUIMYECKHUE JHUIa 00JIagatoT
MIPaBOCTIOCOOHOCTBIO U JIEECMIOCOOHOCTHIO, MPHUYEM JIE€ECTIOCOOHOCTh SBJIISETCS
HEOOXOIMMBIM YCIIOBHEM JIJII OCYIIECTBJICHHs IpaBOoCcmocoOHocTH. B TO ke
BpEMs, BOIPOC J1€ECIIOCOOHOCTH IOPUAMYECKUX JIMIl TpeOyeT majabHEHIIero
WCCJICJIOBAHMS W YTOYHCHHS B 3aKOHOIATEILCTBE M HAyYHBIX paboTax [13].

Kak 3amewaer B. B. J[lomunHckas, «HecmoTrps Ha TO, uto B ['K PO
OTCYTCTBYET OTJEJbHAsI CTaThsl, 3aKPEIUISAIONIasl JeeCIOCOOHOCTh IOPUIUYECKOTO
JuLa, BCE Ke U3 COACPIKaHMs HEKOTOPBIX cTaTell [ paklaHCKOTO KOJEeKca CIeyeT,

4TO HPHIHUYCCKHUC JIMIa HMCIOT H OCTAJIbHBIC 3JICMCHTBI HpaBOCY6'beKTHOCTI/I.
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[Ipexxne Bcero, OPUAMYECKOE JIMLO, TaK XK€, Kak U (¢uznueckoe, oOiamaer
neecniocoOHocThio (1. 1 c1. 48 I'K: «wmoxker... mpuoOpeTaTs... mpaBay). Takxke OHO
00JIaTaeT U EIUKTOCIIOCOOHOCTRIO (CT. 56, . 1 cT. 48 I'K: «oTBe4aeT 1Mo cBOUM
o0s3aTeabcTBaM. .. »)» [6].

Cornacno muenuto J[.A. CymMcKOro, «mpaBoCrocOOHOCTh U J1€€CTIOCOOHOCTh
IOpUJIMYECKUX JIMI] BO3HUKAIOT OJHOBPEMEHHO B MOMEHT HX CO3JaHUS U
MpPEKpaIalnTcss B MOMEHT BHECEHHS 3amucu o0 WX HUCKIIYeHUH u3 EnuHoro
rOCYJapCTBEHHOT'O0 peecTpa opuanueckux il (cceuika Ha 1. 3 cT. 49 'K PD).
Orto MHeHue Haubonee pacnpocTpaneHo cpenu nuBuinctoB. O.C. Modde taxxke
OTMEUAET, YTO TpaKIaHCKas JEeCHOCOOHOCTh IOPUAMYECKOro JHUIAa BO3HHKAET
OJTHOBPEMEHHO C €ro TpaXIaHCKOW  MPaBOCHOCOOHOCTbIO B~ MOMEHT
TOCYJapCTBEHHOW PETHCTPAIlMM OpTraHu3aluu W 00JIaJlaeT  CHeIHAIbHBIM
COJIEp )KaHUEM.

He Bce ydenble pa3esnsitoT TOUKY 3peHUs 0 JE€ECIOCOOHOCTH FOPUIUYECKOTO
muna. Hexotopwie, Takne kak CaBUHBH, CUMTAIOT, YTO IOPUIUYECKOE JIUIIO HE
MOKET HMETh €CTEeCTBEHHOM JEeeClOCOOHOCTH H3-32 CBOEr0 HCKYCCTBEHHOTO
xapaktepa. OH yTBEpKAAET, YTO «IOPUIUYECKOE JIUI0 TaK Ke HeJAeecrocoOHO, Kak
MaJIOJETHUN WM CyMacHleAmuid, u00 NIl COBEPIICHUS IOPUIUYECKUX JIeUCTBHM
HEOOXOIMMO UMETh «CYIIECTBO, CIOCOOHOE MBICIHTh M XOTeTh» [14].

Opnnako, OOJBIIMHCTBO COBPEMEHHBIX IOPUAMYECKHX CHUCTEM, BKIIIOYAs
cuctemMy mnpaBa Poccum, mpu3HAIOT [€eCcroCOOHOCTh IOpUaudecKkoro nuia. B
Poccun neecmocoOHOCTh IOPUAMYECKOTO JIMIA 3aKperyieHa B [ 'pakaaHCcKoM
kojekce P®. HOpuanueckoe JHMIIO MOXET COBEpUIATh IOPUIUYECKUE IEUCTBHSA,
3aKJII0YaTh JOTOBOPHI, BIIAJIETh HMMYLIECTBOM, HECTH OTBETCTBEHHOCTb MEpen
JIPYTHUMH JIIIAMHA U T.J.

Takum oOpa3oM, XOTS CYHIECTBYET OIpEACICHHOE pa3HOrjacue B
OTHOLLIEHHUH JI€ECTIOCOOHOCTU IOPUIUYECKOrO JIMIA, OOJIBIIMHCTBO IOPUIUUYECKUX
CUCTEM TMPHU3HAIOT JIEECTIOCOOHOCTh IOPUAMYECKOTO JIUIA, BKItouas Poccuiickyro

cucreMy mpasa [19].
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Onnako cieAyeT MOMHHUTB, YTO JI€ECIIOCOOHOCTh IOPUIAUYECKOrO JUIlAa HE
03HAyaeT MOJIHOW aBTOHOMHHU U CBOOOJBI B MPUHATHM pemieHuil. FOpuanueckue
JUIa TaKXe MOJUYMHSAIOTCS 3aKOHAM M HOPMATHUBHBIM aKTaM, MX JEATEIbHOCTb
MOXET ObITh OrpaHMYE€HA  HAJIOTOBBIMH, (UHAHCOBBIMHU W  JPYTUMU
pEryJISITOPHBIMU OpraHamMu. Kpome Toro, HOPUAMYECKOE JIUIO HE MOXKET
MIPUHUMATH PEIICHHS, KOTOPhIE TPOTUBOPEYAT €r0 YCTaBY UJIM 3aKOHO/IaTEIIbCTRY.

«/leeciocoOHOCTh HOPUAMYECKOTO JIMIIA BO3HUKAET OJHOBPEMEHHO C €ro
peructparuei (WM perucTpanueid yctaBa), B TO BpeMs Kak J1€eClOCOOHOCTb
rpakJaH MOXET BO3HUKATh C JIOCTHIKEHUEM OIPEICIICHHOTO BO3pacra Wi
3aBUCETh OT COCTOSIHUS 3JI0POBbSI YETOBEKA. DTO JACHCTBUTEIBHO BAXKHOE OTINYHNE
MEX1y AeeCIOCOOHOCThIO FOPUAMYECKOTO JIUIA U JeeCIOCOOHOCTHIO IPaXKIaH.

Ha psinmy ¢ mpaBamu, Tak ke CyIIEeCTBYIOT 00sI3aHHOCTH FOPUINYCCKUX JTHIL;

— TJaBHOW OO0S3aHHOCTHIO IOPUIWYECKOTO JIMIAa MOXHO Ha3BaTh YIUIATY
HaJIOTOB M TMPOYUX IIJIATEKEH, YCTAaHOBJEHHBIX 3aKOHOJATEILCTBOM
Poccuiickoit ®enepanun. Kpome ymiaTtel OTYUCICHUH C TMPUOBLIH,
opraHuzanus  00si3aHa B YCTAHOBJIGHHBIE  CpPOKM  I0/aBaTh
COOTBETCTBYIOIIYKD OTYETHOCTh B HAJIOIOBYK) MHCHEKIMIO U JPYyrue
OpraHbl, KOTOpbIE 3aHUMAIOTCA  KOHTPOJEM  COOTBETCTBYIOIIEH
XO3AUCTBEHHOU JIEITESIbHOCTH,

— MpU TPOBEICHUU TMPOBEPOK OpraHuszanusi o0s3aHa MPEIOCTaBUTH
KOHTpOJIEpaM BCIO HEOOXOauMylo JokyMeHTanuio. Kpome Toro,
HE00X0IMMO 00€CTIeUnTh UX JOIYCKOM B HEOOXOIUMbIE TOMEIICHUS IS
IPOBEACHUSI MEPOIIPUATHI IO KOHTPOJIIO;

— TaKXe€ €eCThb OINPENEICHHbIA CIUCOK BHUAOB JACATEIbHOCTH, IS
OCYIICCTBJICHHSI KOTOPBIX TpeOyeTcss TmoiydeHue ceprtudukara wuiu
nureH3uy. Yamie BCeTo 3TO CBSI3aHO € pabOTOM, KOTOpBIC MPOBOJIST:
(MHAHCOBO-KPEIUTHBIE OpTaHHW3aIlMH, CTPaxoBblie (QHUPMBI, OHUPXKH,
anTeyHble NYHKTHl, MEIUIMHCKUE OpraHu3aluu, a Takxke (UpPMBI,

IIPOJIAFOIIUE aTKOTOJIBHYIO TIPOIYKINIO U TaOadHbIC U3/ICIHS
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— €eclM B JICATENBHOCTU  33JC€HCTBOBAaHbl ~ HaeMHble  PaOOTHUKH,
opraHuzauusa o0s3aHa OpUUHMATBHO O(QOPMUTH OTHOLUEHUS C HUMH IO
BCEM HOpPMaM TPYAOBOI'0 3aKOHOJIATeNbCTBA. B 00513aTenbCcTBa KOMITAHUM
TakK€ BXOJMUT OIIaTa WX TpyJda, OOJBHUYHBIX JIUCTOB, a TaKXke
o0OecrieyeHne BCEX YCJIOBMM 1l WX paboTbl U MPeaoCTaBICHUE
€XKETrOJIHBIX  OIJIaYuBaeMbIX OTHYCKOB. Ilpm 3ToM opranuzamus
CTAaHOBHTCS IUIATENBIIMKOM CTPAXOBBIX B3HOCOB 32 CBOUX COTPYJIHUKOB.
[ToMmuMoO TOTrO, OHa CTAHOBUTCSI HAJIOTOBBIM areHTOM [0 HAJIOTy Ha
JOXObI PUBHUECKUX JIUI] CBOUX COTPYIHUKOB,

— T0CJe 3aKJII0YEHUsl JOTOBOPOB C IPYTMMU KOMITAHUSIMH, Y OpraHU3aluu
MOSIBIISIFOTCSL  O0S3aHHOCTH TI0 BBHITIOJTHEHUIO OTOBOPEHHBIX YCIIOBHUH.
Ecnu 0053aHHOCTH MO BBITIOJHEHUIO JIOTOBOPOB BBIMIOJIHEHUSI padoT,
MOCTaBKU TOBApPOB, apCHJIbl WM TMOKYIMKH UMYIIECTBA, a TAKKE MPOUUX
KOHTPAKTOB HE OYJyT BBHITIOJHEHBI, TO KOMIIAHUM MPUJICTCS] OTBEYATh 32
TaKWe HAPYIICHUS COTJIAaCHO 3aKOHOATeNIbCTBY PDy [25].

JleecriocoOHOCTh IOPUANYECKOT0 JIMIA PeaTu3yeTcsl OCPEACTBOM OPraHOB
yIPaBIIEHUsA, COCTOSIIIMX, B CBOIO OuY€pedb, U3 KOHKPETHBIX (U3MUECKHUX IIHII,
KOTOphie (OPMHUPYIOT M BBIPOXKAIOT BOJIIO IOPUAMYECKOTO JHUIA BOBHE, BO
B3aMMOOTHOIIICHHUAX C APYTUMHU CyObeKTaMu Tpaxkaanckoro mpasa (m. 1 ct. 53 I'K
P®). B mnpeayCMOTpPEHHBIX 3aKOHOM CiydasiX HOPUIAYECKOE JHUI0 MOXKET
npuoOpeTaTh TpakJaHCKUE TMpaBa W MpPUHUMATh Ha ce0s TpakaaHCKHe
00s13aHHOCTH 4Yepe3 cBOMX ydacTHHKOB (1. 2 ct. 53 'K P®). B stux ciyuasx
JNEUCTBHUSI OPraHoB WM YYaCTHUKOB MPU3HAIOTCS  JIEUCTBUSMH  CaMOIO
IOpUINYECKOT O JIUIIA.

Uro kacaercs eecrmocOOHOCTH IOPUAMYECKOTO JHIa, TO OHAa TaKkKe
HACTYIIA€T CO JIHS BHECEHHUS 3aluch O HEM B EJWHBIN rOCyJapCTBEHHBIA PEECTp
IOPUANYECKUX JIHII, 00 3TOM roBoputcsa B 1. 3 cT. 49 u . 2 ct. 51 'K P®. B 10 %)e
BpeMsl, HAIPSIMYIO O JAEECIOCOOHOCTH IOpPUANYECKOro nuua ['paxkaaHcKuil KoaeKe
HUTJE HE YINOMHUHAET, OH MHCIOJIb3YET BBIpAKEHUE «HUMETh MpaBa W HECTHU

ob0s13aHHOCTUY. [IpH 3TOM €ro mpaBOCIIOCOOHOCTH YeNIeTCss 0c000e BHUMAaHUE —
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I'K P® copepXuT OTHENBHYIO CTaTbl0 C OJHOMMEHHBIM Ha3zBaHueM. B
3aKOHO/JATENIbCTBE  OOJIBIIMHCTBA  3apyO€KHBIX  CTpaH  JI€ECIOCOOHOCTH
IOpUIMYECKUX JIUI] OPUITMATbHO TPU3HAETCSL.

KOpunnyeckue nuua UMEIOT PaBHYIO AE€CIOCOOHOCTb, TO €CTh CIIOCOOHOCTh
COBEpIIaTh IMPaBOBBIC JICHUCTBUS, TaKhe KaK 3aKJIIOUYEHHE JOTOBOPOB,
MpUOOPETEHNE U OTUYXKICHUE UMYIIECTBA, y4aCTUE B Cy/IE€OHBIX Mpoleccax u T.1.
OnHako, MPaBOCIIOCOOHOCTh Y Pa3HBIX IOPUIUYECKUX JIUIl MOXKET ObITh Pa3HOM, B
3aBUCUMOCTHU OT WX OPraHU3aIMOHHO-TIPAaBOBOM (DOPMBI M YCTABHBIX IICJICH.

TepMuH «IpaBo1€E€CIOCOOHOCThY» UCTIONB3YETCS B TPAXKAAHCKOM TMPaBE IS
0003Ha4YeHUsI BO3MOXKHOCTU CYOBEKTa IpaBa HUMETh IMpaBa U OOSI3aHHOCTH,
BO3HHMKAIOIINE B PE3yJIbTaTE CBOUX JICUCTBUU. DTO MOHATHE OOBEIUHSIET B cebde
PaBOCIIOCOOHOCTh W JIEECTIOCOOHOCTh, KOTOpBIE  SIBJISIOTCS  OCHOBHBIMU
AJIIEeMEHTaMH MPaBOJEECIIOCOOHOCTH.

CTouT OTMETHTh, YTO IOPUIWYECKHE JIMIA, KAaK U TPaKJIaHe, MOTYT OBITh
OTpaHUYEHbI B CBOEU J€eCrOCOOHOCTH WIIM MPABOCIIOCOOHOCTH pEUICHUEM CyJia
WIN IPYTUMHU 3aKOHOAATENbHBIMU akTaMu. Hampumep, ropuanyeckoe JIUo MOXKET
OBITH BPEMEHHO WJIM MOCTOSHHO JIMIIIEHO TPABOCTIOCOOHOCTH B ClTydae HapyIICHUS
3aKOHOJIATENIbCTBA.

B npaBoBoii HayKke BBIIEISIOT HECKOIBKO JIEMEHTOB MPAaBOCYObEKTHOCTH, U
CHEJIKOCTIOCOOHOCTh M IETUKTOCIIOCOOHOCTH SIBJISIIOTCS OJJHUMU U3 HUX.

CnenkocnocoOHOCTh - 3TO CHOCOOHOCTh (YM3UYECKOTO WIIM FOPUIUYECKOTO
JUIa CAMOCTOATENIBHO COBEPIIATh CHAEJIKH, TO €CTh CO3HATEIbHO BCTYIATh B
IpaK/IaHCKHE TMPABOOTHOIIEHUS U CO3JaBaTh, U3MEHSATh WM MPEKPAIIaTh CBOU
rpaXJaHCKUE TpaBa M o0s3aHHOCTA. Hampumep, HeCOBEpIICHHOJICTHHE,
MICUXUYECKN OOJbHBIC WM OTPAHWYCHHBIE B JCECIOCOOHOCTH JHIA HE HMEIOT
CHEIKOCIOCOOHOCTH, TO €CTh HE MOT'YT CAMOCTOSTENILHO 3aKJII04YaTh JOTOBOPBI.

J1eMKTOCIIOCOOHOCTh, B CBOIO OY€pe/ib, 03HAYAET CIIOCOOHOCTDH JIUIA HECTH
OTBETCTBEHHOCTh 32 CBOM HEMPABOMEPHBIE NEUCTBUSA, TO €CTh 3a MPUUYMHEHUE
Bpena wid yuepoba apyruMm smiam. HecmocoOHOCTh HECTH OTBETCTBEHHOCTH 3a

JACINKTBI MOXCT BO3HHKATHb B Clydasix, Koraa JHUOoO HC 06J'IaI[aGT

58



JI€eCIOCOOHOCTHIO (HAIpUMEp, HECOBEPIICHHOJETHUE ) UM KOTJ]Ja OHO HE OCO3HAET
XapaKTep U MOCIEACTBUS CBOUX JAEUCTBUI (HapuMep, ICUXUYECKU OOJIbHBIE).

Hcxons w3 omnpeneneHus JI€IUKTa, JIETUKTOCIOCOOHOCTh  SIBIISE€TCA
CIOCOOHOCTBIO ~ JIMIIA  HECTH  OTBETCTBEHHOCTb 32  COBEPLIEHHOE WM
MpaBoOHApYyIIEHHE. JIeTMKTOCIOCOOHOCTh pacHpoCTpaHseTcss HE TOJbKO Ha
¢u3znueckre nMIA, HO MU Ha IOPUAMYECKHE JIMIA, KOTOPbIE MOILYT HECTH
OTBETCTBEHHOCTh 33 HEHUCIOJHEHWE WJIM HEHaJJIeXallee MCIOJHEHUE CBOUX
0053aTeNbCTB, BKIIIOYAs JOTOBOPHBIE M 00A3aTENbCTBA, BO3HUKILKE B PE3YJIbTATE
NPUYUHEHUS Bpea. [TpumeHuTENHHO K IOPUANYECKUM Jauam
JENUKTOCTIOCOOHOCTh O3Ha4YaeT HMX CHOCOOHOCTh HECTH OTBETCTBEHHOCTH 3a
HEUCIIOJIHEHNE WIIM HEeHajaJiexaliee o0s3aTeNbCTB — KaK JIOTOBOPHBIX, TaK M
BO3ZHUKIIMX  BCIEJACTBUE MNpUUYMHEHUS Bpefa. (OCHOBHBIMU  3JIEMEHTaMU
PaBOCYOBEKTHOCTH SIBISIIOTCS TOJBKO JBAa 3JIEMEHTAa — IMPABOCMOCOOHOCTh U
JIEECIIOCOOHOCTh, OCTAJIbHBIE BBIJCISAIOTCS HE BCceMU uccnefoBarensmu. U
MOJTHOIIEHHOE y4YacTHE B TPaXJAaHCKOM 000poTe JII000ro cyObheKTa IrpaskJaHCKHX
PABOOTHOIICHUH BO3MOXHO JIMIIb TMPU HAIMYUKA Yy JABYX COCTaBISIONIUX
IPaBOCYOBEKTHOCTH B TIOJTHOM O0BEME.

«fOpunuueckre nMila MOTYT HMETh OpraHbl YIpaBi€HUS, pa3HbIE II0
coctaBy (€AMHOJIWYHBIE U KOJUIETHAIbHBIC), 1O TOPAAKY 0Opa3oBaHMs
(HazHauaemble W U3OHMpaembie), O OOBEMY IMOJTHOMOYMH (HUCIIOJHUTEIBHBIC U
KOHTPOJIbHO-PEBU3UOHHBIE) U T. 1. TO, YTO OpPTraH IOPUANYECKOTO JHIA JEHCTBYET
OT €ro MMEHHW, O3HAYaeT NPOSBICHUE J1€eCIIOCOOHOCTH IOPUANYECKOTO JIULA.
Hanpumep, IUpeKTOp IOPUAMYECKOrO JIMIA 3aKJII0YaeT JOrOBOpP, B PE3yJbTaTe
Yero y IOpUAUYECKOro JUla MOSBISIOTCS ONpeaeiIEHHbIE IPaBa U 00S3aHHOCTH 110
BBITIOJTHCHHIO €T0 yCIoBUi» [1].

JIMo, yHOJHOMOYEHHOE BBICTYNATh OT HMMEHHM HOPHIMYECKOrO JIMLA,
JOJKHO JIEMCTBOBATh B €r0 MHTEpPECAX pa3yMHO M JOOPOCOBECTHO. A €Clli OHO HE
OyAeT HCHONHATH JaHHYI0 OOS3aHHOCTh M HUCHOJHATH €ro HEHaAJIeKAIUM

o0pa3oM, TO B TpakIaHCKOM IIpaBe Ha ATOT CIy4aill MpeaycMOTpEeHa CrelralbHas
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CaHKIIUSI: Takoe JIMIIO0 JOJDKHO BO3MECTUTh YOBITKM (peasibHbId yiiepd u

yoymeHHyto Boiroay) (ct. 15 'K P®).

3.3 Orpanuyenue 1eecnocOOHOCTH OPUAUYECKOrO JIULA

OrpaHnyeHuEM JeeCTIOCOOHOCTH FOPUAUYCCKUX JIUI[ CICIYeT TNPU3HATh
OCYIIECTBIICHHE TIpaB W OOS3aHHOCTEH HE CaMOCTOSTEIbHBIMU JIEUCTBUSMHU
OpraHOB IOPUAMYCCKOrO JIWIA, a dYepe3 JCHCTBUS WHBIX JIMII WJIA OpPraHBbI,
OTpENCISIEMBbIX WM HAa3HAYCHHBIX TOCYJIapCTBOM BHE 3aBUCUMOCTH OT BOJIH
ropuaudeckoro juna. OrpaHudeHUe KOMIIETEHIIMH OpraHa HOPUAMYECKOro JIHIla
JOJIKHO O3Ha4yaTh HEBO3MOXKHOCTH NMPHUHATHS UM PEIICHHWHA IO BOMpPOCAM, paHee
OTHECEHHBIM K €ro KomreTeHiuu. OrpaHUYCeHHE J1eeCIIOCOOHOCTH COCTOWT B
nepenaye IMOJTHOMOYHMH IO YIIPABJICHUIO FOPHIWYSCKUM JIUIIOM apOUTPaKHOMY
yhnpapisomeMy. TakuMm 00pa3oM  J1eeClOCOOHOCTh  HOPHIMYECKOT0  JIUIa
OTpaHUYMUBAETCS MPHU Mpolieaype 0aHKPOTCTBA IOPUANUECKOTO JIUIIA.

KOpunnyeckoe nuio, ydacTByroliee B Mpoieaypax 0aHKpPOTCTBA HE TepseT
CBOEH MPaBOCTIOCOOHOCTH, OHAKO €r0 JI€ECTIOCOOHOCTh MOYKET OBITh OTpaHUYCHA.
C.A. KapenuHa oTMeYaeT, 4To «...CBOMCTBO MPABOCIOCOOHOCTH JHOO MPU3HAETCS
3a TeM WJIM MHBIM CYOBEKTOM, K00 HE mpu3HaeTcs BooOmie» [13, ¢. 6]. Ucxoas u3
ATOrO0 TE3Uca, TPEACTABISETCA, YTO MPABOCIOCOOHOCTH HE MOXKET OBITh
IIpeKpalieHa B MojiHOM o0beMe, a U 00 OrpaHUYEHUN TIPABOCIIOCOOHOCTH MOKHO
TOBOPUTH JIMIIL C ONPEACICHHOW M0JIEM yCIOBHOCTH». Mcxomss W3 maHHOroO, a
TaKK€ TPUBEICHHOTO HAMU  TE3UCOB, MOXHO CJelaTh BBIBOJ, YTO
MPaBOCTIOCOOHOCTh HE3aBUCUMO OT OOCTOSITEHCTB OCTACTCS HEM3MEHHOM, OTHAKO
B ONPEJICTICHHBIX YCIOBUAX BBIICISIOTCS HEKOTOPhIE OCOOCHHOCTH €€ pPeasn3allyi.

HabGmronenne — 910 mepBasi, HavalbHas MPOIEAYypa, MPUMEHIEeMas CyJIoM K
o xHUKY. OHa BBOJUTCS CYJIOM IOCJIE€ TPHUHSTHS K MPOU3BOJICTBY 3asBICHUS O
MPU3HAHUN JOJKHUKA OaHKPOTOM M TIpeclieyeT CTPOrO OIPEACIICHHBIE IIENH:
MPUHATHE BCEX HEOOXOAUMBIX MeEp I COXPaHHOCTH €ro HMYIIECTBa,

OCYIICCTBJICHUC MOHUTOPHHIA (1)I/IHaHCOBOFO COCTOsAHUA AOOJDKHHMKA, COCTAaBJICHHC
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MEPBOHAYATIFHOTO peecTpa TpeOOBaHUI KpPEOUTOPOB, a TaKKe NPUHATHE BCEX
HEO0OXOIUMBIX MEp JUIsl IPOBEJEHUS IEPBOT0 COOpaHUs KPEAUTOPOB.

[Ipu wabmiomeHUM mpaBa IOPUAWYECKOTO JIMIA MOTYT OTrPaHUYHBATHCS
CJIeAYIOMUM 00pa3oM:

— YCTaHOBJICHHE 3alpeTa COBEPIICHUS OTACIBbHBIX KATETOPHH CIEIOK;

— YCTaHOBJICHWE OTPAHMYCHHUN HA MPUHSATHE CaAMOCTOSATEIBHBIX PEIICHUM
yIPaBICHUYECKUMH JJIEMEHTaMU (OpraHaMu, JHIAMU) IOPHIAYECKOTO
una;

— YCTaHOBJICHME OCO0Or0 TMOpsAJIKa 3aKIIOYEHHs] CHENOK (C y4JacTHEM
BPEMEHHOT0 apOUTPaKHOTO YIPABJISIOUIETO).

«B mocnegHeM OTMEUYEHHOM cliydyae peub HAET O JIBYX BHJaX CJEJOK.
[lepBBic KacarOTCs pealn3alii UMYIIECTBA, CTOMMOCTh KOTOPOTO TpeBbIimaeT 5%
0alaHCOBOM CTOMMOCTH AaKTHBOB FOPUIUYECKOTO JIMIA, BTOPBIE — JOJTOBBIX
00s13aTeBCTB B pa3iuuHbIX (hopMax nposiBneHus. Kak ormeuaer H0.C. TloBapos, B
TAaKOM COTJIaCOBAaHMM CJIeJIKa I[IOHUMAaeTcs B Yy3KOM CMBICIE, TO €CTb
paccMaTpHuBaeTCsl TOJBKO MPEIMET, B OTHOIIEHHMH KOTOPOrO OCYIIECTBISIOTCS
o01ecTBeHHbIE OTHOMIEHU» [34, €. 387].

«Taxxe HEOOXOAMMO OTMETUTBH, YTO HAMOOJEEe CYIIECTBEHHBIE BOIPOCHI,
KacalIluecss BCEX KPEIUTOPOB, OTHECEHbI K HCKIIOUUTEILHOW KOMIIETEHIIUH
coOpaHusi KpEeIUTOPOB. ITO O3HAYAeT, YTO YKa3aHHBIE BOMPOCHI HE MOTYT
pemaTbcsi KOMUTETOM KPEAUTOPOB WM apOUTPaKHBIM YIPABISIIONIUM U TEM
Oomee opraHaMu YIpaBJICHUS JTOJDKHUKA (€CIIM OHM COXPAHSIOT CBOM MTOJTHOMOYHS
B XOJ€ OCYIIECTBJICHHUS MPOIEAYpPhl OAHKPOTCTBA), ke C coryiacus coOpaHus
KpeauTopoBy [13].

Breikynn monToB WM CO3[jaHME HOBOTO IOPHAMYECKOTO JIUIA MOTYT OBITh
Oomnee MIPUBJICKATEIIHHBIMA BapuaHTaMU TUTST BOCCTAHOBJICHUS
MJIaTEKECITOCOOHOCTH OpraHU3aIINH.

OpnHako, XOTenoCh OBl OTMETHUTH, UYTO (DMHAHCOBOE O3/I0POBICHHUE MOXKET
OBITH OOJiee MPEAMOYTHTEIBHBIM BAPUAHTOM B HEKOTOPHIX ciiydasx. Hampumep,

CCJIM OpraHu3anusad HMMCCT LHCHHBIC aKTHBbLI, KOTOPBIC MOI'YT OBIThH COXpaHCHBI U
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MCIIOJIb30BaHbl JJIsl MOTAIIeHHs 3aJJ0JKEHHOCTH, TO (PUHAHCOBOE O370POBJICHHE
MOXKET MOMOYb COXPaHUTh ATH aKTUBBI U H30€xkaTh MX nponaaxu. Kpome Toro,
(uHAHCOBOE O03/I0POBJIEHUE MOKET OBITh MOJE3HBIM JJI COXpaHEHUs Ou3Heca,
€CJIM OpraHu3alusi UMEeeT MEepPCHEeKTHUBBl Ha Oyayllee U MOXKET BEpPHYThCS K
NpUOBUIBHOCTA TOCJE HWCMpaBICHUS MNpoOJeM B yHOpaBiIeHUUM W (PUHAHCOBOM
IJIaHUPOBAHUH.

Taxkum 06pa3zoM, XOTs (MHAHCOBOE O3JJOPOBJICHUE MOXKET OBITH CIOKHBIM U
HE BCerjga sBIsETCA Jy4IIMM BapuUaHTOM NIpU TMpoleaype OaHKpOTCTBa, B
HEKOTOPBIX CIydasX OHO MOXKET ObITh MOJIE3HBIM [JISi COXpPAHEHHUs aKTUBOB H
OusHeca opranuzanuu. «OrpaHuyeHUe MpPaB IOPUIUYECKOTO JUIA B MPOIEAype
(HMHAHCOBOTO 03/I0POBJICHUSI IPOUCXOIUT MOCPEICTBAM

— YCTaHOBJICHHMS 3aIlpeTa COBEPIICHUS OTIAEIbHBIX KATErOPUN CJIENOK;

— YCTaHOBJICHHSI COTJIACOBATEJIILHOIO TOPSJKA HA COBEPIICHHE CHEJOK,
KOTOPBIM MpeanojaraeT mojydyeHue oJ00peHUsi CO CTOPOHBI COOpaHMs
(KoMHUTEeTa) KPEAUTOPOB WM aIMUHUCTPATUBHOTO YIPABIISAIOLIETO;

— ycTaHOBJCHHUs TpaduKka moranieHus 3aJ0KEHHOCTI [4].

BHemnee ympaBieHue — 3TO e€lle OJHA peadWIMTAalMOHHAas Mpolexypa B
pamkax O6aHkpoTcTBa. CTOUT OTMETUTbH, YTO BHEIIHEE YNPABICHHE UMEET Ty XKe
Cyas0y, 4To U (PUHAHCOBOE 03J0pPOBJICHUE. YKa3aHHas MPOLEIypa UCHOIb3YeTCs
KpaiiHe penko. OCHOBHasi NPUYMHA COCTOMT B TOM, YTO BHEILIHEE YIPaBICHHUE
MO’KET TO3BOJUTH IOCTUYb MOCTABICHHBIX 1€JIEH TOJIBKO B CIIy4ae, €CM BHEIIHUI
YIOPaBISAIONINN MOHMMAaeT, Kak M KakuM oOpa3oM MOKHO BOCCTaHOBUTH
IUIaTEeXKECTIOCOOHOCTh, HANAIUTh XO3SAMCTBEHHYIO JI€ATENbHOCTb, SIBISAETCSA
CHELMAIUCTOM B  COOTBETCTByoIIeH  obmactu. OpgHako  OOJBIIMHCTBO
COBPEMEHHBIX  YOPABISAIOIIMX  HE  SBISAIOTCA  «XO3SHCTBEHHUKaMU» U
yhpaBJieHIlaMH, Ooyiee TOTO, B YNPaBICHUHM KaXXAOTO MOAYaC HAXOAUTCS JBE U
Oonee opraHuzanuu. OTO MPUBOAUT K TOMY, YTO IOCTaBJIEHHBIE BO BHEIIHEM
yIpaBICHUH 33/1a4U HE TOCTUTAOTCS.

VYka3zanHas npoueaypa HampaBjeHa Ha BOCCTAHOBJICHUE

IUIATEIKECIIOCOOHOCTH JOJDKHHMKA, COXPaHCHHUC pa60q1/1x MECT, HMCKIIOYCHHUC
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0aHKpOTCTBA, HeAONylleHHe ero Qakrtuyeckod mukBuaauuu. C 3TOH 1LeIbio,
MpexAe BCEro, OTCTpaHseTCA JUIO (JKla), ocylecTBistonee (yHKIUU
UCIIOJTHUTEIBHOTO  OpraHa, a  yIOpaBJ€HHE  MEPeXOAUT K  BHEIIHEMY
ynpasistomemy. [lomHOMOYMS e UHBIX OPTaHOB YIIPaBJICHUS OrPaHUIMBAIOTCS.

OnHOBpPEMEHHO CIEelUAIbHBIE HOPMBI MPaBa, YCTaHABIUBAS KOMIIETCHIUIO
BBICIIETO0 OpraHa yIpaBleHUs IOPUAUMYECKOr0 JIUIA, OMPEACNSIOT Psii BOMPOCOB,
pelieHrne KOTOPhIX  YYaCTHUKHM  IOPUJIMYECKOTO JIMIa BIIpaBe IMepeaaTh
IPOMEXXYTOYHOMY OpraHy ympaBieHus (HaOJIOAaTEIPHOMY COBETY), BKIIIOUMB
COOTBETCTBYIOIIIME TMpaBuia B ycTaB. [lnaH BHeEIIHEro ympaBjieHUs MPU3BAH
BOCCTAHOBHUTH ITIATEKECIIOCOOHOCTh JOJDKHHMKA, a HE JUCKPUMHHHPOBATH €r0 U
YXYAIIUTh €0 UMYIIECTBEHHOE TTOJIOKEHHUE.

BremHee ympaBieHHe B KadyeCTBE OrPAaHUYUTEIBHBIX TIPABOBBIX MeEp
pEeIyCMATPUBAET OCYIIECTBICHUE JCATEILHOCTH IOPUAUYECKOrO JIMIAa B
COOTBETCTBUM C  YCTAaHOBJCHHBIM  IIJJAHOM, KOTOpPBIH  pa3pabarhiBacTCs
apOUTpaXHBIM YTIPABISIOIIUM C coryacus coOpanus kpeauTopoB. CopaepixaHue
IJlaHAa BHENIHEro YINPABICHUS, BEPHEE, peaau3alus MEPONPUATHI U CHEIOK,
KOTOpbIE B HErO BKIIOYEHBbI, HE JOJKHA HapylaTh JACHCTBYIOIIUX 3aKOHOB.
[lepedyeHb 3THUX 3aKOHOB MOXET OBITh OYEHb OOJBIIMM, BCE 3aBUCUT OT TOTO,
KaKoil  JIeATENIbHOCTBIO 3aHMMAaeTcad JOJDKHUK. Hampumep, wmeponpusrus,
OPEAYCMOTPEHHBIE IUJIAHOM BHEIIHETO YIPAaBICHUS, MOTYT OTHOCUTBCS K
JUIEH3UPYEMbIM BHJIaM JEATEIbHOCTH, a Y JODKHHKA HE 00s3aTEIIbHO MMEETCS
COOTBETCTBYIOILIAS JINLICH3HUS.

[Tomumo »a3TOrO, ympaBiIeHYECKHME (YHKIIMM HCIOJHUTEILHOTO OpraHa
IOPUINYECKOT O JIMIA EPEXOJAT K BHEUIHEMY YIIPABIIAIOUIEMY, a 3HAUYUT HA BpEMsI
MPOBEAECHUS TMPOUEAYPHI, NMPABOBbIE BO3MOXXHOCTH JIaHHOTO OpraHa HE MOTYT
peanu30BbIBATHCS, UTO CaMO IO ce0e MPeICTABIAET OrpaHUUYEHUE J1€ECTIOCOOHOCTH
OpraHU3aluu.

[TockoJibKy BHEIIHEE YIPABICHUE SABIACTCS OJHOM W3 CTaaAud Jejia o
HECOCTOSATEILHOCTH, BCE TPEOOBAHMS K JOJDKHUKY, CPOK UCIIOJIHEHHSI TI0O KOTOPBIM

HaCTYIIWII, AOJIKHBI IIPCABABIIATECA B XOAC BHCIIHCIO YIIPABJICHHA. Peun niacTr o
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JOOBIX TPeOOBaHUAX KPEAUTOPOB (KpoMe UCTpeOOBaHUS MMYILECTBA U3 YY>KOTO
HE3aKOHHOI'O BJAJCHMS): O BBINOJHEHUM KaK JEHEXHBIX 0053aTeNbCTB, TAK U
00s3aTeNbCTB MO IMEpefadye HMYIIECTBA B COOCTBEHHOCTh, B II0JIb30BAHHE,
BBITIOJTHEHUU PA0OT, OKa3aHUM YCIIYT.

TpeGoBaHusi KpeaUTOPOB MOTYT OBITh TOATBEPXKACHBI CYIACOHBIMU
pELICHUSIMU, HOTApUAJIbHOM  HAANUCBIO M HMHBIMH  JIOKYMEHTaMH,
NOATBEpXKAAOMMMU (aKT Hanuuusg oO0s3aTeNnbCcTBa (JOTOBOP B MPEANMCAHHOMN
dopMe, NS IOPUAUYECKUX JIHI — B MUCbMEHHOW) M (PaKT HEUCHOJHEHUS WIH
HEHAJIeXKAIEr0 MCIOIHEHUsT JOJDKHUKOM oOsi3aTenbcTBa. Cyn paccMaTpUBaeT
OpeIbsBICHHbIE TpeOOBaHUS IO CYLIECTBY TOJBKO B Clydae, €CJId JOJKHHUK
BO3paXkaeT MPOTUB HUX.

OcHoBHOU 3ajauei BBEICHUS OrpaHUYCHUN JIEECIIOCOOHOCTH
IOPUIMYECKOr0 JIMIla B TEPEYUCIICHHBIX IMpoleaypax OaHKpOTCTBA SBIAETCS
BOCCTAHOBJIEHHE IUIaTexkecrnocooHocT. Ee mocTmkeHwe HEBO3MOXKHO —0e3
neperayu onpeieseHHON YacTH MOJIHOMOYHM (TIpaB) CIieUaJIbHO HAa3HAYEHHOMY
ULy — apOuTpakHOMY ympasistoniemy. VckitoueHueM 371ech SBISETCS MOJHBIHI
nepexo] MOJTHOMOYNN K KOHKYPCHOMY YIPABJISIOLIEMY IPU BBEIEHUH IIPOLIETYPBI
KOHKYPCHOT'O IIPOU3BOJCTBA.

Jns  pemieHuss  3aa4  KOHKYPCHOTO  TNPOM3BOJICTBA  HEOOXOIUMO
KOHCOJIMUPOBATh KOHKYPCHYIO Maccy M BCe TpeOOBaHHUS KPEIUTOPOB.
Koncomunmanus  TpeOoBaHMiI  KPEOUTOPOB  OCYIIECTBISIETCS  4Yepe3  HUX
IIPENABABICHHE TOJBKO B paMKaX KOHKYPCHOIO IIPOM3BOACTBA B MOpPSIKE,
YCTAHOBJIEHHOM 3aKOHOM.

Peanuzyer nmpouenypy  KOHKYpPCHOIO  NPOHM3BOJCTBA  KOHKYPCHBIN
YIPABJISIONINI, HA3HAYCHHBIN apOUTPaKHBIM cyaoM. KOHKYpCHBIN YIpaBiIsSionuii
OCYIIECTBIISIET IOJHOMOYMS PYKOBOAMTENS [JOJDKHUKA W HMHBIX OpraHoOB
VOpaBICHUS JOJKHUKOM, a TakKe COOCTBEHHHMKA WMYIECTBA JODKHUKA —
YHUTAPHOTO MPEINPUSATHUS.

Ha »T0il ctaguu npenycMOTpeHbl BapUaHThl MPUMHUPUTEIHHOTO PEIICHUS

BoIlpoca 00 HCHOJIHEHUWU TpeOoBaHUIl KpeautopoB. OJHAKO BCE MEPONPUSITHUS
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ATOW cTaauu Jieaa O OaHKPOTCTBE HANpaBiE€Hbl HA JIMKBUIALUUIO JOJDKHHKA —
IOPUANYECKOro numa [5, c. 34].

Kak u mpu mo6oil mpouenype JHMKBUIAAUUHU, IpaBa IO YIPaBICHUIO
IOPUANYECKUM JIMIIOM Ha OCTABIIMKICS CPOK €ro CyIIEeCTBOBAHMS MEPEXONAT K
JUKBUJAIMOHHON KOMUCCHHU.

MupoBoe coriaiieHne TakKe BhICTYNaeT OJHOM U3 mpoueayp 0aHKpOTCTBa.
Ee OCHOBHOIl OCOOEHHOCTBIO SIBISIETCSI BO3MOXKHOCTH INMPUMEHEHUs Ha JI0OOH
CTaJIMM PACCMOTPEHHUS JieJ1a 0 OAHKPOTCTRBE.

MupoBoe coraiieHue BieYeT MpeKpallieHre MPOU3BOJACTBA MO NNy, TaK
KaK €ero HCIOJHEHHWE CHHUMAeT BC€ 0053aTeNbCTBAa C IOPUAMYECKOro JHIA —
JIoJKHUKA. B Bompoce peanuzanuu MmpaBOCIOCOOHOCTH IOPUAMYECKOTO JIMIA
JaHHash TpolLeaypa HUMEeT Ba)XXHOE 3HA4YeHHe, TaK Kak C €€ BBEJICHUEM
NPEKPAIIAIOTCs TTOJTHOMOYHUSI BPEMEHHOTO YIPABISIONIET0, aIMUHUCTPATUBHOTO
YIPABIISIONIETO, BHEIIIHETO YIPABJISIONIET0 U KOHKYPCHOTO YIPABIISIONIETO.

3HauuT, C IOPUAMYECKOrOo JIMI[A CHHUMAIOTCS BCE  OTPaHUYCHHS
JI€ECIOCOOHOCTH,  KOTOpble  OBUTM  HAJOXKEHBl  JPYTMMU  TPOIeaypamu
HECOCTOSATEIBLHOCTH.

3akoHOJATENh MCXOAS M3 TMOTPEOHOCTEH COBPEMEHHBIX IPAaBOBBIX
TEHCHIINI B BOIIPOCE HECOCTOATENLHOCTH IOPUAMYECKHUX JIUII TIPEIaracT BBECTH
HOBYIO TMpolenypy OaHKpPOTCTBA — peCTpyKTypuzaunuio noiroB. Mcxoms wu3
anamms3a I[Ipoexta No 1172553-7 «O BHecenuu uzmenenuit B 37 denepasibHbIN
3akoH «O HecoctosTenbHOCTH (OaHKPOTCTBE)», TH€ OHA MpeJiaraercs,
PECTPYKTYypH3aIisl JIOJITOB OCHOBaHa Ha CMENICHUU JJIIEMEHTOB (PUHAHCOBOTO
03JIOpPOBJICHHS W BHENTHETo yrpasiieHus [18].

Tem He meHee B cT. 79 ykazanHoro IIpoekTa 3akoHOAaTeNb IJIAHUPYET
OCTaBUTh BO3MOXKHOCTb YAaCTUYHOTO MOTallleHUs TPeOOBAaHWUU BKIIOYEHHBIX B
peecTp KpeIUTOPOB TMOCPEACTBOM MOTALICHUS Yy4YpeAuTeasiMu (YyYaCTHUKAMH )
JOJKHUKA, COOCTBEHHUKOM MMYIIECTBA JOJIKHUKA — YHUTAPHOTO MPEANPUSITUS U
(WIKM) TPEeTbUM JHUIOM 3aJ0JDKEHHOCTH MO O0O0s3aTeNIbHBIM IUIATEKaM B XOJE

PECTPYKTYpHU3aLIUHU JTOITOB.
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ITopsmox [OTraleHNs TpeOOBaHMI YIIOJITHOMOYEHHOT O opraHa
MPUHLUNKAIBHO HE OTIWYAETCA OT TOrO, KOTOPBIM 3aKpeIuieH B 3aKOHE O
O0aHKpoTCTBE [2, C. 126].

B mpouenype pecTpyKTypu3anuy OOJIOB 3aKOHOAATENb IIPEAYyCMOTPEN
JOCTaTOYHO IIUPOKHUM KPYr OrpaHUYUTEIbHBIX MOJHOMOYMM AJisi apOUTPaXKHOTO
yopasiromero. Xors, [0 HalleMy MHEHUIO, JaHHas Ipoueaypa AOoJDKHA
OKa3bIBaTh MEHbIIEE BO3JEHCTBHE Ha JEECHOCOOHOCTh IOPUAUYECKUX JIHUI[ IO
CPaBHEHUIO C YK€ CYILIECTBYIOIMMHU NPOLIEAYPAMH, TAK KaK €€ LEeJb 3aKI04aACTCs
B CTUMYJIMPYIOILLEM BO3/ICHCTBUMU.

Takum  oOpa3zom, OaHKpOTCTBO  MpeArojiaraeT  Hajduyhe  OCOOBIX
IIOCJIEACTBUM, BBIPAXKECHHBIX B YCTAaHOBJICHHMM YCIOBUW [UId peau3anuu
PaBOCIOCOOHOCTH ropuaAMYecKuX Jyuil. [lpu 3TOM BBOJMMBIE B IMpoleIypax
HECOCTOSITEILHOCTH OTPAaHUYEHUSI 3aTParuBalOT HE caMy MPaBOCIOCOOHOCTh KaK
aOCOIOTHYIO KaTEropuio, a JEeCOCOOHOCTh OTIAEIBHBIX OPraHOB OpraHU3aIuU
(mpennpusitusi). Takue orpaHuYeHus CBS3aHbl B MEPBYI0 OUYEpellb C 3aKOHHOM
KOMIIETEHLHEH apOUTPa)XHOrO  YNPAaBIAIOMIET0O U KOMHMCCHUU KPEAUTOPOB.
HeoGxoaumMocTh MX YCTaHOBJEHMsI CBf3aHA C LEJIbIO IOPUIMYECKOrO JIMLA,
JOCTUTAa€MOM B IIPOLIEAYpax HECOCTOATENBHOCTH. llenp B BhINIEyKa3aHHOM
KOHTEKCTE MOXHO  OINPENENUTh KakK [PaBOBYID  KAaTEropuro, KoTopas
XapaKkTepu3yeTcss CyObEKTHBHBIM CTPEMJIEHHEM OPUAMYECKOTO JHIA JOCTHYb
OIPE/IEJICHHOIO IPaBOMEPHOIO pe3ysibTaTra IOCPEACTBAM MPUHATHS OCOOBIX

YCJIOBUM peanu3aiiuu MpaBoCIoCOOHOCTH.
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3akJIouyeHue

[TonBons UTOTH MPOBEACHHOTO MCCIIEIOBAHUS, HEOOXOAMMO OTMETUTh, YTO
HU OJWH W3 WHIWUBUIOB COBPEMEHHOTO COIMyMa HE MOXKET CYIIECTBOBATH BHE
JEUCTBUS TPaXKIAHCKOTO TpaBa. B CBsA3M ¢ ATUM, 3aKOHOAATEIbHBIC OPTaHBI B
cdepe rpakIaHCKOro IpaBa MPOM3BOIAT CBOM JACHCTBUSA HAa OCHOBAaHUU TOTO, UTO,
KOKIBI YEIOBEK HMMEET BO3MOXKHOCTh OOJaJlaHus TPaKJTAaHCKUM IPaBOM U
SBIIATBCS €ro CcyObekToM. OCHOBHBIM TPUHITMIIOM PABEHCTBA HAJICJCHBI BCE
CYyOBEKTHI TPAKIAHCKUX MMPABOOTHOIICHUH, YTO BEACT K PAaBHOIIPABHUIO TPAXKIaH, a
ATO HECOMHEHHOE JIOCTHKCHUE COBPEMECHHOW ITUBHITU3AITHH.

[IpaBoBO# cTaTyc TpaXkaaH oOIpeaeiseTcs Ha OCHOBAaHWM KaTeropui
NPaBOCIIOCOOHOCTH W JieecrocoOHocTH. ['paxmaHckas MpaBOCIOCOOHOCTh B
JAHHOM CJlydae IIOHMMAaeTcs KaK BO3MOXKHOCTb TpakJaH, IpU3HaBacMas
roCcy/JIapCTBOM, Ha TPHOOPETCHHE TPaKIAHCKUX TIpaB W  OO0S3aHHOCTEH.
Bo3HuKHOBEHHE TIPABOCMOCOOHOCTH MPOUCXOAUT HA MOMEHT  POXKICHUS
rpaKJIaHUHA, U YTPAuYMUBAETCSI C MOMEHTA €r0 CMEPTH, WM MPU3HAHUS YMEPIIHUM.

HeoTbemiieMbiM aTpuOyTOM Tpa)kaaHUHA SIBISIETCS €r0 HaWMEHOBaHUE-
dbamMuus, UM M OTYECTBO, M CUMTAETCA €ro OTIWYUTEIbHBIM MPU3HAKOM.
HauMmeHnoBanue nuiia B BUJE €ro MMEHH JAeT TpaKIaHWHY MPaBO BBICTYIATH
MOJTHOTIPABHBIM CYOBEKTOM TPAKIAHCKUX OTHOIIICHUIA.

HecomHenHO, mpaBOCIOCOOHOCTh B3aUMOJIEHCTBYET C JI€ECIIOCOOHOCTHIO.
[IpaBOCIOCOOHOCTh K€ XapaKTEpHU3yeTCsl OIMPECICHHBIMA OCOOCHHOCTSIMH,
KOTOpBIE Mal0T BO3MOXHOCTh CTaBUTh JAHHOE TIOHSATHE BO TJIaBY IPaBOBOTO
CTaTyca 4eJIOBEKA U TPAXKIAaHMHA B 3aKOHO1ATENbCTBE PO.

JleeciocoOHOCTh ~ (PUBUYECKOTO JIMIA YKa3blBaeT HAa BO3MOXKHOCTH
rpaXJaHWHA OCYIIECTBIATH CBOM TpaBa u o00si3aHHOCTH. (OCO3HAHHAS W
MpaBWIbHAS OIICHKA YEIIOBEKOM COBEPIIAEMBIX WM JESHUWA TaK JK€ SBISETCS
OJTHUM W3 KaudeCTB JIEECIIOCOOHOCTH, a TaKKe TNCHUXHYECKOW 3PEOCTH JHUIIA.
JleecriocoOHOCTh y TpaXkaaH 3aBUCHUT OT JIBYX (PaKTOPOB:

— JOCTHXKCHUA OHpeI[CJ'IéHHOFO BO3pacTa,
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— COCTOSIHMSI 3/TOPOBBSI.

OHa BO3HUKAaET B BO3pacTe BOCEMHAIATH JIET, HO MOXXET BO3HUKATH U
paHbllle — €CIU TpaxJaHWH BCTyNuUJ B Opak paHblIe YyKa3aHHOTO BO3pacTa.
I'paxxnane MoryT OBITH NMPU3HAHBI HEAEECIIOCOOHBIMU CYIOM, €CIIM OHH HMEIOT
TaKhe OTKJIOHEHHUS B CBOEM 370POBbE, KaK MCUXUYECKUE PACCTPOICTBA, KOTOPHIE
HE MO3BOJIAIOT UM IMMOHUMATh 3HAUYCHHS CBOUX JEHCTBUM WM PYKOBOJIUTH UMHU.

B Poccum cymiecTByeT HWHCTUTYT SMAaHCHUIIAIMHM, KOTOPHIM «BIIpaBe
BOCIIOJIb30BAThCSI HECOBEPLICHHOJIETHUN, MUMEIOIIAN CaMOCTOSITEIIBHBIA JOXOH W
cnocoOHbI ceda obecnieunBarh. Eciam ke paccMaTpuBaTh NPOTHBOIOIOKHBIE
NPEJIOKEHUs, O MOBBIIIEHUH BO3pacTa MOJIHOW aeecrocodHocTH 10 20-23 e,
TaK KakK MO 3aBEPEHUI0 MHOTHMX, UMEHHO 3TOT BO3PacCT JAEMOHCTPHUPYET IOJHYIO
GU3UYECKYI0 U TICHUXMUYECKYI0 3pesIoCTh, MBI TIOJlaraeM, 3TO He OyJeT He
COOTBETCTBOBATh CIIOKUBIIEHCS JEHCTBUTEIBLHON OOCTAaHOBKE BBICOKOPA3BUTOTO
obmectBa. K Tomy ke, 3T0 OyJieT HEe BBITOJHO JIJISI TOCYAApPCTBA, KOTOPOE MOXKHO
NOHATh: 3HAYWUTEIBHO YMEHBIIUTHCA KOJUYECTBO  DJEKTOpaTa, CHHU3UTCS
KOJIMYECTBO TOJIHOCTBIO TPYIOCIOCOOHOTO HACEJICHUS, YBEJIWYUTCS Harpyska
COLIMAJIbHBIX BBIIJIAT U Mp. TeM cambiM, 4TOOBI KM30€KaTh HEIOMOHHUMAaHHUM, He
CTOMT Ha Halll B3IJIAJ, CMEIIUBATh MOHSTHE «COBEPIICHHOJETHUS» U «IOJHOU
JIeeCIocoOHOCTHY, uTo nenaet aeicTBytomuii 'K PO B cT. 21. [lomaraem, 9to 3TH
MOHSTUS HECOBMECTUMBI KaK pa3 Mo TOM MPUYUHE, YTO HE JOCTHKEHUE BO3pacTa
COBEpILICHHOJIETUSI HEe 3ampemaer 16—17 neTHuM rpaxkaaHaMm COBEpIIATh P
3HAYMMBIX, C TPAaBOBOM TOYKH 3PEHMUS, NIPAB, HAIIPUMEpP, TPYIOBBIX, a TOTOMY, 3TH
MOHATUS UMEIOT Pa3HOE COJEpKATEIbHOE HANOJNHEHWE: CIyk0a B apMUU WU
ydacTue B BhIOOpaxX KaTerOpHYHO CBSI3aHBI C BO3PACTOM COBEPIICHHOJETHUE, B TO
BpeMsi KaK BCTYIUIEHHE B OpaK WM 3aKIIOYEHUE KPEIUTHOTO JOTOBOpa — C
BO3PAcCTOM JI€ECITIOCOOHOCTH.

[lo utoraM BBINOJHEHHOW PaOOThI CTOMT OTMETUTh, YTO BCE WMHCTUTYTHI,
KOTOpBIE OMPEIESIIOT MPaBOCYOBEKTHOCTh TPAXKIAH B cdepe TPakIaHCKOTO
MpaBa, CYyIIECTBYIOT BeEChMa JaBHO U OCHOBBIBAIOTCSI HA OIBITE CBOEH MPaBOBOM

nesatenbHocTU. Takol ombIT ObUT y4TeH MpU pa3zpadoTke ['pakaaHCKOro Kojaekca
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Poccuiickoii ¢eaepaunu, a MNOTOMY €ro HOPMbl Ha TPOTSKEHUU BCETO
CyIIECTBOBaHUs [ pakTaHCKOTO KOAEKCAa HU pa3y HE MOABEPraINCh U3MEHEHHUSIM.
Takoilt (pakT moka3pIBaeT HAIMYKE NMPABWILHON KOHLETIIUU Pa3pab0OTKU IPABOBOTO
pErylIMpoOBaHusl, a 3HAYUT UX 3P(PEKTUBHOCTb HAXOIUTCS HAa YPOBHE pa3BUTHUSA
coluyma.

[IpaBOCYOBEKTHOCTD IOPUINYECKOTO JTUIA — 3TO HAJTUYHE Y IOPUIUYECKOTO
JMIa KayecTB CyObeKTa mnpasa (IpaBoCIOCOOHOCTH U J€ECIOCOOHOCTH).

Uro kacaeTcss BHUJOB MPaBOCYOBEKTHOCTU IOPUIMYECKUX JIHI, TO
BbIJIENIsIETCA OO0IIas WM YHHMBEpCajdbHas M CIHeluaibHas MpaBOCYOBEKTHOCTb.
Heo0xonuMo OTMETUTBH, YTO MPAaBOCYOBEKTHOCTH SIBISIETCS HauboJiee OO0IIHUM
NOHSTHEM, BKJIIOYAIONIUM B ce0s Takue KaTeropuum Kak IpPaBOCIOCOOHOCTH,
neecnocoOHOCTh. briarogapst HaaMuMiO MPAaBOCYOBEKTHOCTH OPUAMYECKOE JIUIIO
HaJelseTcd MpaBaMU, B COOTBETCTBUM C KOTOPBIMU OCYILECTBISET CBOIO
NEeATENbHOCTb.

BaxHbiM  ABIS€TCS TO, UYTO BO3HMKHOBEHHE MPABOCYOBEKTHOCTH
NPENosaraéT MOMEHT IMOSBJICHUS BO3MOXKHOCTH y IOPHUIAMYECKOTO JIUIA OBIThH
CaMOCTOSITEJIbHBIM ~ CYOBEKTOM TMpaBOOTHOIIeHUH. CoriacHO TpakJaHCKOMY
3aKOHOJATENbCTBY, MPABOCYOBEKTHOCTh TMOSBISETCA Yy IOPUAUYECKOTO JHIA C
MOMEHTAa TOCY/IapPCTBEHHOM peructpanuu. Takke IPUINIECKOe JTUI0 MOKET OBIThH
OpPraHMYHOTO B CBOMX IpaBax. HeoOXoIMMO OTMETUThH, YTO OTpaHUYCHHE IpaB
IOPUAMYECKOTO JIMIA TMPOUCXOJUT B Clydasx JHOO TMpsSMO YCTaHOBJICHHBIX
3aKOHO/IaTeIbHBIMU aKTaMH, JIUOO B CiIlydae HECOCTOATEIbHOCTH (OaHKPOTCTBA), a
TAKKe MPHU NMPOLEAYPE JIUKBUIALMY IOPUIUYECKOTO JIUIIA.

JleecriocoOHOCTh IOPUINYECKOTO JIMIIA PEeaTu3yeTcs MOCPEACTBOM OPraHOB
YIPaBICHUsI, COCTOSAIIUX, B CBOIO OYepelb, M3 KOHKPETHBIX (PU3UUECKUX JIHMII,
KOTOpble (OPMHUPYIOT U BBIPAKAIOT BOJIIO IOPUIMYECKOrO JIMLA BOBHE, BO
B3aMMOOTHOIICHHSIX C IPYTUMHU CyObeKTaMu rpaxkaanckoro mpasa (m. 1 ct. 53 TK
P®). B npeaycMOTpEHHBIX 3aKOHOM CIy4asiX OPUAUYECKOE JHIO0 MOXKET
npuoOpeTaTh TpaXJAaHCKWE TMpaBa H MPUHUMATH Ha Ce0S TpakKIaHCKUE

00s13aHHOCTH 4epe3 cBOMX ydacTHUKOB (m. 2 cT. 53 'K P®). B stux cinyyasx
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JNEUCTBUSA OPraHOB WJIM YYaCTHUKOB TMPU3HAIOTCS  JEUCTBUSAMH  CaMOIO
IOPUANYECKOT O JIULIA.

Cornacio I'paxpanckomy koaekcy P®, ropuauueckoe IJHII0O HMEET
MPaBOCIOCOOHOCTh, TO €CTh CIOCOOHOCTh MMETh MpaBa W HECTH OOS3aHHOCTH.
JleecnocoOHOCTh K€  IOPUAMYECKOrO0 JIMIa, TO €CTh €ro CIOCOOHOCTb
CaMOCTOSITETIbHO OCYUIECTBJISATh CBOU MpaBa M OOS3aHHOCTH, HACTYMAET CO JIHS
BHECEHUS 3aIIUCU O HEM B EQMHBIN TOCYAAPCTBEHHBIN PEECTP FOPUANYECKUX JIUILI.

OrpaHudeHust 1eecrnocoOOHOCTH IOPUIUYECKOTrO JIMIA MOTYT BO3HUKATH MPH
OCYIIECTBIICHUU €ro MpaB W OO0A3aHHOCTEH uepe3 JEHUCTBHUS HHBIX JIUI[ WIH
OpraHbl, OIPEIENSEMbIE WM HA3HAYEHHBIE TOCYAAPCTBOM BHE 3aBUCHUMOCTH OT
BOJIU Iopuandeckoro juna. Kpome toro, neecnocoOHOCTh HOPUAMYECKOTO JUIA
MOKET OBITh OTpaHMYCHA TIPH MPoleype OAHKPOTCTBA FOPUIMUECKOTO JIHUIIA.

baHKpPOTCTBO HOPUAMYECKOrO JIMIA MOXKET IPUBECTH K YCTAHOBIICHUIO
O0COOBIX YCIOBUHM IJisi peald3alliyd ero mnpaBocrnocodbHoctd. OpHako 3TO He
O3HAYaeT MOJIHOTO OTPULIAHUS MTPABOCIIOCOOHOCTH IOPUIUYECKOTO JIMIA, a CKOpee
OTpaHUYUBAET J1€€CIIOCOOHOCTh €r0 OPraHoB.

B nmpouenypax HECOCTOATENIBHOCTH OIPAHUYEHUS] BBOIATCS C  LENBIO
oOecrieueHus1 MPaBWIbHON U 3(PPEKTUBHON peann3aluu HHTEPECOB KPEAUTOPOB U
COXpaHEHHUS MMYIIECTBA JOJKHUKA. APOUTPAKHBIN YIPABIAIONIMNA U KOMHCCHS
KPEIUTOPOB IOJYYarOT 3aKOHHYIO KOMIIETCHLMIO JUISI IPUHATHS PELIEHUN OT
UMEHHU JIOJDKHHUKA, YTO MOXKET MPHUBECTH K OTPAHUYCHUIO JEECIOCOOHOCTH €ro
OpraHoB.

OnHako orpaHWYEHUs], CBSI3aHHbIE C MPOIEAYPAMH HECOCTOSITEIbHOCTHU, HE
ABIAIOTCS OeckoHeyHbiMH. [locie 3aBepiieHus TpoOLEAyp MTOJDKHUK MOMKET
BEPHYTHh CBOIO TMOJHYIO JIEECTIOCOOHOCTh U MPABOCIIOCOOHOCTH, €CJIM BBITIOTHEHBI

BCC YCJIIOBH:A, IIPCABABICHHBIC K HCMY 3aKOHOAATCIILCTBOM.
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