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AHHOTAIMA

JlaHHas TeMa ABIAETCS, MOXKAIYH, KpalHE Ba)KHOW, HY)KHOM M 1OBOJIBHO
OCTpOM B HAIlIE HEMPOCTOE BPEMSI.

«Mck — 310 TpeboBaHME, MPEABABIIEMOE B CyJ MaTepUaTbHO-TIPABOBOIO
WM TPOLECCYaJbHOIO Xapakrepa. B Hacrosimiee BpeMs CIOXKWIOCH TaK, YTO M
caMO€ 4acToe M BOCTpPeOOBAaHHOE CPEACTBO 3AIUTHI HAIIUX MpaB. AHAIU3UPYS
JESATENbHOCTh JIIO0OOTO POCCUMCKOrO CyAa C TOJHOM YBEPEHHOCTHIO MOKHO
CKa3aTb, HAaMOOJbIIee KOJUYECTBO IPAKIAHCKHUX JIe]l paCCMaTPUBAETCSl B HCKOBOM
(dbopMe Mpou3BOACTBA.

Ha camom pene cyuiecTByeT psii TEOPETHUYECKUX MpPoOJIeM, KOTOpbIE
3aKJIIOYAlOTCS B CYIIECTBOBAHWU PAa3HBIX MMOHSITUW MCKA, HEOMPEAECICHHOCTh B
KOJIMYECTBE €ro dJEMEHTOB. YTO, HECOMHEHHO, OropyaeT MPaKTHUKYOIINX
npeacTaBuTeNe opuandeckoil chepbl. UTo B CBOIO OdYepeab SBISCTCS HEKUM
TOPMO30M B MO3UTUBHOM Pa3BUTHUHM HMCKOBOM 3alIUTHI MPaB U MHTEpecoB. Takou
TOPMO3 TaK)X€ MOXKET HETaTUBHO CKa3aThCsl B CIPABEIJIMBOCTH M 3aKOHHOCTHU
CaMoro MpaBoOCYUs.

BroinyckHas kBanu@ukannoHHas paboTa COCTOWT W3 BBEIEHMS, IBYX TJIaB,
oOBeMHUBIINE ceMb TaparpadoB, MO3BOJSIONIME AKIEHTUPOBATh BHMMAaHHUE Ha
OTJeIbHBIE TPOOJEMBI B paMKax KOHKPETHOI'O BOIPOCA, 3aKIIOYCHHS W
OouobmmorpaduuecKoro Crucka 1 MPHIOKEHHS.

I'maBa 1 «Mcku B rpa)kIaHCKOM MPOIIECCE U UX KIIacCU(DUKAIMS BKIIOYNIA
B ce0f B OCHOBHOM HCTOPHMYECKHE aCIMEKThl pPa3BUTHA, TMOHATHE HCKa,
OTJIMYUTEIBHBIE CTOPOHBI, 3JIEMEHTHl MCKAa M NOHMMAHUS HMCKA KaK CpeJICTBa
3amuThl. B rmaBe 3 nmoamyHkKTa.

I'maBa 2 «Buapsl UCKOB B T'pa)KJaHCKOM IpoIliecce» BKIIIOUMIA B ce0s Bce
CYILIECTBYIOUIME BHUAbl HMCKOB, HCIOJIb3yEMble B CyJaxX OOHIEH IOPUCAUKIHU
Poccuiickoit ®@enepanuu. A Takxke mnpaBa Ha NpeAbsBICHUE HCKa. B rmase 4
MOJITYHKTA.

OO01iee KOIMYECTBO CTpaHUIl 59, o00I1ee KOJIMYECTBO HMCTOYHUKOB 48

HAaNMEHOBAHUW, NPWIOKEHUE — 2 1IT.
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BBenenue

AKTYyalIbHOCTh TEMbI BBITYCKHOW KBaTU(UKAIIMOHHON paOOThl HE BBI3BIBAET
HUKAKMX COMHEHMH TaK KaK OCHOBHOW W TOXAaJyd TJIABHOW MPOLEAYPOH
PacCMOTPEHUS TPAXKIAHCKUX JICIT SIBISIETCS UMEHHO HCKOBOE TTPOU3BOJICTBO. A UCK
3/1€Ch BBICTYIIAET IJIABHBIM CPEJICTBOM JIJIsl BO3OYXKEHUS UCKOBOTO MPOU3BOJICTBA
B IPaKJaHCKOM MPOLIECCE.

CrnenoBatenbHO, UCKOM CJIEAYET CUMTATh oOpalleHue Jula, YU IpaBa uiu
3aKOHHBIE WHTEpPEChl HApPYIIEHbI K CyAy C TpeOOBaHWEM O PACCMOTPEHUH U
pa3penieHu MaTepualibHO-MPaBOBOro cropa. Mck B TpakAaHCKOM MpoIecce
MMEET OCHOBOIIOJIArarouiee NpakTUYecKoe 3HaueHue. becCrnopHo, B rpak/IaHCKOM
CYJIOITPOU3BOJICTBE MCK 3aHUMAET 0CO00e MECTO, ABJISIETCS 0a30BOM KaTeropueil u
CTPOTO OXpaHsETCS 3aKOHHBIC MHTEPECHI IPaXIaH.

3arnsapiBasi B UCTOPUIO CO3/IaHUS IOPUIMYECKON Cepbl, C YBEPEHHOCTHIO
MOKHO CKa3aTh, CJIOBAMU MHOTHX YUYEHHBIX «pedOpMbI, OCHOBOW KOTOPBIX, OBLIO
oOecrieyeHUEe M OCYILIECTBIIEHWE 3aKOHHOW 3alllUThl MpaB W CBOOOJ YeIOBEKa
OPOBOJMIIMCH BO BCE BpEMEHAa Ha NPOTHKEHUM Aecatuietuid. «Kaxmomy
rapantupyercs cynaeOHas 3aliiTa ero mpaB M CBOOOJ», MMEHHO TaK TJACUT
OCHOBHOU 3aKOH Hallei crpaHbl». Ho M3y4nB W aHAIM3UPYS CYACOHYIO CHCTEMY
Poccun MOXHO yBUAETh, 4YTO JaHHas cTaThd KOHCTUTYyHMM HE Bcerja
UCIIOJHSAETCS B PEATbHOCTH. J[OBOJBHO OTYETIMBO [aHHYH HPOOJEMY BHIHO
HOBBIX KaTE€ropuil JieJl, MOSABUBILIMXCS HEAABHO, a MPOLECCYyalbHbIE MEXaHU3MBbI
emie He pa3padoTaHbl IS pa3pelieHrs 3TUX HOBBIX jaein. [losTomy sta mpobiema
SABJISIETCS OCTPOW B BHY TOTO, JIbBUHAS JIOJISI TPAXIAHCKUX J€J] paccMaTpUBaETCs
U pa3peraercs UMEHHO B HCKOBOM TOPSIZIKE.

Orcroma crnenyeT, 4TO HCCIEAOBaHUSI TOHSATHE HCKa SIBISETCS KpailHe
OCTPOM aKTyaTbHOM TEMOM, a MpoOIeMbI KIacCH(PpUKAINKA UCKaA erle 0osiee ocTpon
temoil. Jlanee OyayT mepedyMCIEHBI OOCTOSTENIBCTBA, KOTOPHIE NPHUBOIAT K

npoOJieMaM KiacCuPUKAIMKU UCKA, 3TO:



— TIJIaBHOM mpoOJieMOM, KOHEYHO K€, SBISIETCS  HEIOCTaTOYHas
pa3pabOTaHHOCTh B TEOPETUUECKOM YacTH caMOM KilacCU(UKAIIUU UCKa;

— HECOBEPIIECHCTBO JICMCTBYIOIIETO 3aKOHOAATENbCTBA U  CyJAeOHOM
MPaKTUKUA MPUMEHEHHUS MCKa, YTO TOBOPUT B MEPBYIO OYEpPE/ib O HEOOXOAUMOCTH
CKOPEHIILETO YCOBEPLICHCTBOBAHUS.

— collMajibHas 3HAYMMOCTb HCKa.

Crenenb Hay4yHOU paszpaboTaHHOCTH. B TeopeTnueckoil 4yacTu BBIMTYCKHOM
KBAIM(UKAIMOHHON pabOThl 3a OCHOBY B3SIThl HCCJIECIOBATEIILCKUE TPYIbI
aBTopoB: M.A. Jlo6poBonbckoro, A.®D. Kneitnmana, W.M. 3aiiniea, H.U.
Asneenko, C.1. A6pamona, I.O. Abononuna, H.. Apneenko, M. baprtomieka,
J.W. beaunosckoro, I1.B. Jlorunosa, A.T. Bepmmnuna, M.A. Bonoxanuna, I".J1.
Ocokunoii, P.E. Tykacsan, IL.®. Enwucelikuna, O.B. MHWcaenkoBoi, A./l.
Kpamenunnukosa, N.B. PemernukoBoii, I1.B. Jlorunosa, /[.O. Ty3oBa, 32.M.
Mypanpss, I'.JI. Ocokunoii, B.K. Ilyuunckoro, E.I'. ITymkap, u apyrux. Bce stu
MIEPEUNCIICHHBIE aBTOPbhl BHECIM KOJIOCCAJIbHBIA BKJIaJ B Pa3BUTHE HMCKOBOTO
IIPOU3BOJICTBA.

[ToaTomMy B 00s13aTeTbHOM MOPSZIKE OYIYT PACCMOTPEHBI paOOTHI HEKOTOPBIX
aBTopoB. KorTopwle, Kak MHE KaXeTcs, OKa3ajdd HauOOJbIIMK BKJIaaA B
TEOPETUUECKOE M TMPAKTUUYECKOE 3HAUYCHUE HCKAa B IOPUCIPYACHLUMU C TOYKHU
3peHuss HAyKd M, KOHEYHO K€, TPyAbl HDTUX AaBTOPOB  OKa3aJIUCh
OCHOBOIIOJIATAIOIIUMH TIPH HAITMCAHUHU JaHHON PaOOTHI.

OOBEKTOM HCCICAOBaHUS, KaK HE YIAWUBUTEIBHO, BBICTYIIST TPaKIaHCKO-
MporecCyabHbIe  OTHOIICHHS H  Pa3HOOOpa3We MCKOB B  T'PaKIaHCKOM
CYZOIIPOU3BOJICTBE.

IIpeqmeroM wucciaeqoBaHWs JaHHOW pabOTBI OyayT BHJIBI HCKOB B
rpakJIaHCKOM IMPOIIECCE.

lenp maHHOTO TIpOEKTa OyJET 3aKI0YaThCs B aHAIM3E U B JICTAJIbLHOM
HCCIIEIOBAaHUM HanbOoJiee paclpOCTPaHEHHBIX BHUIOB MCKOB, KOTOPBIE CYIIECTBYIOT
B JCHCTBYIOIIEH CyIeOHOW MpakTUKe. 3HaYyeHHEe (PYHKIMOHATBLHOCTH OCHOBHBIX

BHJIOB HCKa B CyneOHOM nesTenpbHOCTU. McciienoBaHue HOBBIX TEHACHIMM B



pa3BuTuu yueHus o0 ucke. [IpeacraBnena npodiemaTrka kiiaccupuKkauy UCKa HA
JINYHOM TIPUMEPE.

JUist peanu3auuy UEIH, MOCTAaBJIEHHOW NUIIOMHOW pabOTOM BBISIBIEH DA
3a]1a4 UCCJIEI0BAHUS:

— IIOHATH YTO TAKOE UCK, YCTAHOBUTH JIEMEHTHI UCKA,

— YSICHUTb 3HAYCHUS UCKa KaK CPEJICTBA CY/IeOHOM 3allUThI;

— IIPOBECTH KJIACCU(UKAIIUIO UCKOB;

— PacCMOTPETH JEJIEHUE U OTIIMYUE UCKOB.

B 3aximouenue BbIMYCKHOW KBaIM(UKAIIMOHHOW pabOThl TJIaBHBIM OyJeT
SIBIIATHCS TTOABEACHUE UTOTOB I10 MPOJICTAHHOMY UCCIEN0BAHUIO.

Jlns aHanmu3a W UCCIEAOBAHUSA BOMPOCOB, KOTOpPhie (GUTYPUPYIOT B
COJICp’)KaHUH JTUTIJIOMHOTO HUCCJIEA0BaHUA, OYIyT UCIOJIb30BAHBI «CPABHUTEIBHO-
MPaBOBOM, HCTOPUYECKHM, CUCTEMHBIM, CTATUCTUYECKUH, JIOTUYECKHUU, METO]
n3ydeHus 3P HEeKTUBHOCTH ICUCTBUS MPABOBBIX HOPM».,

JlutimomHas paboTa COCTOUT W3 BBEJEHUS, JIBYX IJIaB, BKIFOYAIOIIUX B CeOs

ITYHKTHBI U ITIOAITYHKTBI, 3aKJIFOYCHUA, 6I/I6J'II/IOFpa(1)I/I‘IeCKOFO CIIMCKa, IIPHUIIOKCHUS.



I'maBa 1 Ucku B rpaskaaHCKOM Npouecce U UX Kiaaccu(puKanus

1.1 IoHsiTHE MCKA U €r0 3HAYEHNE KAK CPEICTBO Cy1e0HOM 321U ThI

Koncturyuuss PO sBnsieTcss TaBHBIM 3aKOHOM, KOTOpas TapaHTUPYET HaM
MpaBO Ha CyJeOHYIO 3allUTy HAIIUX NpaB U cBoOOJ. B ciyyae BO3ZHMKHOBEHUS
HapylIeHUs MpaBa, WIK €CJIU MpaBa OCIHOPEHbI, TO MOCTPAJABIIECE JIMIIO MOXKET
oOpatuThcs B CyAd IS 3amuThl. M ju1st Takol 3amuThl HEOOXOAMMO TOAATh HCK,
KOTOpasi IBUTCS TJIaBHOU (hOpMOI MpoliecCyanbHON 3aIIUThI.

Hck — 310 TpeGoBaHue, MPEIBABISIEMOE B Cy/l MaTepUaIbHO-TIPABOBOTO WUJIU
MPOIECCYAIbBHOTO XapaKTepa, OCHOBAHHOE Ha 3allUTe IMpaB U 3aKOHHBIX
MHTEPECOB, WU Pa3pelIeHus cropa.

«OcCyllecTBICHUE MPaBOCYIUsS B MPOIECCyalbHON (opMe rapaHTUPYET
3alUTy, HAPYIICHHBIX IpPaB, YCTAHOBJICHUIO OOBEKTUBHOW HCTHHBI MO TNy U
BBIHECEHHIO0 000CHOBAHHBIX U 3aKOHHBIX pemieHuii»[14].

HckoBas Qopma 3amuThl MpaB M, KOHEYHO XK€, CaM HCK H3BECTHBI
POCCUHCKOMY MpaBy AOBOJBHO JTaBHO, HE OJIHO ctoJieTue. Ho 1o ceul neHb Henb3st
CKazaTb 4YTO TeMa «HUCKa» JOCKOHaJIbHO u3ydyeHa. WM  jgelicTByromiee
3aKOHOJIaTEeJIbCTBO PoccMM 110 CHX MOpP HE HMMEET KOHKPETHOTO U €JAMHOIO
onpeneneHust ucka. OOHOBIIEHHUE MPOIECCYATBHOTO 3aKOHOAATENLCTBO PD Toke
HE PEIIMIO 3TOW MPOOJIEMBI U MIOATOMY HE CYIIECTBYET €IMHOTO MOHSATUS UCKA U B
CaMOW IOpUINYECKON HAYKE.

Hemuoro paccmorpu mnpoucxoxiaenuss cioBa «HMCK». Tomyctum,
MPOU30IILJIO HapyIIeHHWE KaKoro-Jimbo TpaBa, TO HEMPEMEHHO BO3HHUKAET
HEOOXOIUMOCTh HAWTH NPHYMHY BO3HMKHOBCHHUS HAPYIICHHS, HAWTH CITOCOOBI
3aIUThI, TO €CTh «UCKaTh», BOT OTCIOJIa W 00PA30BAIOCH CIIOBO «HUCK». A Cy.a
34€Ch SIBUTCSI TE€M CaMbIM TOCYHAPCTBEHHBIM OpPraHOM, KOTOPBIM JTOJKEH
npeaocTaBisaTh 3Ty 3amuty (cT. 11 I'TIK PO).

Ceituac Xxouy oOpaTUTh BHHMAaHHUE Ha TMPOOJEMBI, KOTOPBIE HANPSIMYIO

CBS3aHbl KaK C CaMUM HCKOM, TaK M HCKOBOM (OpMOM 3amuThl MpaBa. ITU



npoOJieMbl CYIIECTBYIOT KaK B TEOPHUM, TaK M B MpakTuke. M, KaKk U3BECTHO ATHU
npoOjieMbl  TJIaBHBIM ~ 00pa3oM  KacalTCcs  3aKOHHOCTH  IPaBOMOYHBIX
rOCYJapCTBEHHBIX OpPraHOB OCYIIECTBISITh 3amuTy mnpaBa. Yrto cyaecOHBIC
MPOIIECChl OBUIM 3aKOHHBIMHU, MPOCTO HEOOXOJMMO MPABWIHHOE HCIOJIb30BAaHUE
MCKa KaK CpPeCTBa 3aIUThI MPaB, TO €CTh MPOIECCYaTbLHOTO.

NmMenHo mo3TOoMy HCCleOBaHHE TMPOOJIEeM UCKa  HYXJAlOTCI B
riIyOouaifiiieM, BHYTPEHHEM M BHEIIIHEM aHalii3e. A BC€ MOTOMY, YTO Mbl UMEEM
JIOBOJIBHO CIIOPHBIE U Pa3HOPEUYHMBHIE KAK CAMOTO MOHSTHS UCKA, TaK U €ro BHUJIOB,
anemMeHToB. OTCIo/ia CIeAyeT U CIIOPHOCTh UCKOBOM (hOPMBI 3aITUTHI.

C moMoupl0 MCKa TpakJaHE W OpraHu3alusM oOpamlaloTcs 3a 3allUuTOu
CBOMX HAapyIICHHBIX TpaB B CyJl, KaK OpraH, HaMpaBJICHHBbI Ha WX 3amuTry. B
IPaXKIAHCKOM CYJIONIPOM3BOJICTBE TaKWe JIMIA Ha3bIBarOTCA uctiamu. U 3mech 4,
COTJIaCHA, YTO MCK CaM0O€ BOCTPEOOBAaHHOE CPEJICTRO.

Hck — oOpaimienre B Cyj 3a 3allUTOM CBOMX HapyIIEHHBIX MpaB. MIMeHHO
Takoe O00O3HAUEHHWE HTOr0 MOHATHS HUCXOJUT W3 COJAEpN aHUS OOJBIIUHCTBA
IOPUIMYECKH HAPABICHHON JIUTEPATYPHI.

B yuebnuke npodeccopa ['ypBuua M.A. 1o ropucnpyAeHIIMN <TI0l UCKOM B
IPaXXKJAHCKOM TMPOIECCYaJbHOM IIpaBe MOHHMAeTCs OOpallleHue B Cyl TepBOU
WHCTAHIIMU C TpeOOBAHMEM O 3aIUTE CIIOPHOTO TPAXKIAHCKOTO CYOBEKTUBHOTO
1paBa WK HHTEPEca, OXPaHsIeMOro 3aKoHOM»[23].

B yuebnuke K.C. IOpenbcona «['pakgaHCKuii Mporeccy IUTHPYETCS
«oOpameHne B Cy[ IOPUIWYECKA 3aWHTEPECOBAHHOTO JIMIA 32 3allUTOU
HApYIIEHHOTO WJIM OCIApUBAEMOT0 CYOBEKTHMBHOTO TPa)XKTAaHCKOTO, CEMEWHOTO,
TPYAOBOTO MpaBa UKW OXPAHIEMOI0 3aKOHOM MHTEpECca Ha3bIBaeTCA UCKOM»[36] .

ITpodeccop N.A. Ueunna u npodeccop .M. Uedor B cBoeM ydeOHHUKE
OMUCHIBAIOT TOUKY 3PEHUS, YTO UCK «3TO JIUIIb CPEACTBOM CYAEOHO 3allIUThI».

Y Jlo6poBonbckoro A.A. Bce CIOXHEE, «HCK SBISETCS CPEICTBOM
BO30OYXKJIEHHUS HE TOJIbKO CYJOMPOU3BOJCTBA, HO W MPOU3BOACTBA B JPYrUX
IOPUCIIUKIIMOHHBIX ~ OpraHax, KOTOpble pa3pemialoT Cchopel O IIpaBe B

ONPEAEIEHHOM NPOLIECCYATbHOM NOpsSIAKEN[23].



N3yyuB TOUKHM 3peHUS] NEPEUMCICHHBIX aBTOPOB IOPUIUYECKUX YYEOHUKOB,
MPUXOAUM K BBIBOJlY, YTO HE BCE CIIOPHI O MpaBe pacCMaTpPHUBAIOTCS B CyAeOHOM
MOPAJIKE TPAXAAHCKOTO CyI0IIPOU3BOICTBA. B Halle BpeMsi, 0COOEHHO ¢ MPUHATUE
3aKOHA 0 OAaHKPOTCTBE (PU3UYECKUX JUI] OOJBIIOE KOJUYECTBO CIHOPOB JIETJIO Ha
apOUTpaX, HO TaKXKe€ HE CTOUT 3a0bIBaThb W NPO TPETEHCKHUE CYIbl C COTJacus
CTOPOH cIopa.

BooOmie Takoe TmoONOXeHHWE i€ JaleKo He HOBIIECTBO U ObLIO
npeaycmotpeno euie B ['TIK PCOCP u no HacnenctBy nepenuio B I'TIK P®. Co
BpemMeH COBETCKOro COl03a TOBOPUJIOCH «IPU COIVIAIIEHHMH CTOPOH CIOpa,
paspelieHue crnopa MoKHO ITOCTaBUTh Ha pACCMOTPEHUE TPETEHCKOTO Cyia».

CyTh HCKa 3aKII04YaeTcsl B ONUCAHUU HAPYIIEHHOTO CO CChUIKAMU Ha HOPMY
3aKOHA W 3asBJICHHBIMU TpeOOBaHHSIMU K OTBEeTYMKY. [Ipomie roBops, Her
TpeOOBaHMUs K OTBETYUKY, HET MPEAMETa, 3HAYUT, U HET UCKa.

PexomeH10BaHO MCK paccMaTpuBaTh C JIByX CTOPOH: C IPOLIECCYallbHOW U
MaTepUaJbHO-IPABOBOM. 31€Ch HENb3 HE COMVIACUTHCS, BEAb OYEBUIHO, YTO
TpeOOBaHUEe, HaIpaBICHHOE K CyAy, 3TO TpolecCyalibHasg CTOPOHAa HCKa, a
TpeOOBaHKE, HANpaBIEHHOE K OTBETYMKY OJHO3HAYHO MaTepUATbHO-TIPABOBAS.
CTOpOHBbI HcKka. Ho mpu mNpeabsBICHUM K OTBETUYHMKY HCTEL BCErJa JOJKEH
NOMHHTH, YTO HMMEHHO HAa HEM JICKHUT Opemsi JIOKa3bIBaHUS BO3HUKHOBEHUS
MaTepUaIbHOIO MpaBa.

IIpodeccop M.A. T'ypBuy, XapakTepuszyeT «HUCK KaK €IMHCTBEHHBIM
OJTHOCTOPOHHUM BOJIEU3BSIBICHUEM, OJHOTO JHIa (MCTLA) OOpalleHHbIM K CYAY,
HO He K OoTBeT4MKy»[36] ¢ TakuM moHsATHEM s HE coriacHa. [loTomy 4TO JUIIOM,
HY)KJaloIUMcs B cyieOHON 3amure, ObIBaeT HE caM UCTell, a HalpuMep, OT €ro
MMEHHU JEUCTBYET KOMIIETEHTHBIM opraH. I'e uckoM Oyner SBISATHCA HEKOe
MaTepuaibHO - TMPaBOBOE TpeOOBaHWE, IOJAHHOE KOMIIETEHTHBIM OpraHoOM,
3aKOHHOCTh U 00OCHOBAHHOCTH, KOTOporo OyneT mpoBepsaTh cya[32]. K manHbIM
KOMIIETEHTHBIM ~ OpraHaM  OTHOCSATCA  HPOKypop WiauM  Jro00il  Apyrou

rOCY/IapCTBEHHBIN OpraH YIpaBJICHUS.



[Ipy Bcem 3TOM BaXHO MOHHMMATh, YTO JIO0OE MAaTEpPUAIBHO - MPaBOBOE
TpeboBaHHE 00s13aTEABHO JOJIKHO ObITh OCHOBAHO Ha IOPUIMYECKHX (aKkTax. ITH
opuandeckue (GakThl Ha3bIBAIOTCS OCHOBOM HCKa.

Kak npumep eiie paccMOTpuUM TPaKTOBKY, MOHATUA UcKa npodeccopa A.D.
Kneiitnmana. C ero ompejaeneHue s TOKE HE COIVIaCHA, MOTOMY YTO SIBIISIETCA,
JIOBOJIBHO Taku OOIIMPHOM, paCIILIBYATOM Il MEHSI HE COBCEM IpaBUILHOM. J[Jis
HEro MOHSATHE MCKa ABIIeTCs TpexMepHbIM. 1o ero onpeneneHuio, «eciam UCK 3TO
TOJILKO oOOpalieHre B CyJ 3a 3alluTOM MpaBa, TO B 3TOM cllydyae IocClie
NpeIbsBICHUS HCKa JIeJI0 paccMaTpuUBaeTcsl B CyJe, HO HCKa HET, TaK Kak OH
OCYIIECTBJICH IyTeM oOpalieHust B cyA. Bo-BTOpPbIX, €clii UCK — 3TO oOpalieHue
TOJILKO B CYJl MEPBOM WHCTAHIMHU, TO BBIXOJUT, YTO KAcCCAllMOHHAas U CyneOHO-
HAJ30pHAas MHCTAHILUSA OCYIIECTBISET MPABOCY/IME TaKXKe MPHU OTCYTCTBHM HCKa.
B-TpeThux, nponeccyalibHbIM IEHCTBHEM MOXET OBITh IPEIbBICHUE UCKA, HO HE
caM HUCK — 3TO CpEACTBO CYyACOHOM 3allUThI, TOTAa Kak MPUTI3aHUE MOXKET
CYIIIECTBOBATh BHE IpOIlecca, BHE CyJa: MOITOMY HEJb3sl CTaBUTh MEXKIY HUMH
3HaK paBeHCTBa»[48].

CrnenyromumM npuMepoM OyeT CYIECTBYIOIIEe ONpeiesieHne TOHSITHS UCKa
npodeccopa J[oO6poBoasckoro A.A., ¢ KOTOPHIM S OJJHO3HAYHO U 0€3 COMHECHHH
cormacHa. OH TpakTyeT TIOHSITHE HCK, Kak «TpeOOBaHHME, OCHOBAaHHOE Ha
MaTEpHAIbHO - TIPABOBOM CIIOpE, UMEIOIIEe ONpeIeTICHHbIC IOpUInYecKrue (PaKThl
MPEABSABICHHOE B CYyJl WIM MHOW IOPUCIUKIMOHHBIA OpraH Jii PacCMOTPEHUS U
pa3pelieHus B ONPEAEICHHOM MIPOLIECCYAaTbHOM MOPSIKE.

A BoOOmIe naBaTh Kakue-muOO OMpeAeNieHus TEPMHUHAM BCE-TaKU He
CBOMCTBEHHAs 3aJ]aya 3aKOHOJATENI0. «DTHUM BCE K€ JOJIKHA 3aHUMAThCsl HAy4YHas
chepa mpaBa»[30]. I s ¢ stum yTBepxkaeHue coriacHa. [loromy uto «rrobas
HelNpaBWIbHAas POPMYITUPOBKA UM TPAKTOBKA MOKET MPUBECTH K HEMOMNPABUMBIM
MOCNEACTBUAM, KOTOpble OYyIyT CHOCOOCTBOBAaTH 3aMOpPO3KE JaJIbHEUIIETO
pa3Butus mnpaBoBbiX HOpM»[30]. K »aToif mpobiemMe HE0OXOIUMO OTHECTHCH

BITOJIHE CEPHE3HO.
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JIro6oe noHsTHE onpeaenaeHus 0y1b TO B IOPUCIIPYICHLIUH U JTH000M Apyroi
chepe sBIsETCS MHCTPYMEHTOM No3HaHus. Kakue - 1100 aOCTpakTHbIE MOHATHS
HE YMECTHBI, UX OBITb NMPOCTO HE NOJKHO. «[IoTOMy uTO aOCTpakTHbIE MOHATHUSA
MPUBOAAT K PACWICHEHUIO, HEPAaBEHCTBY, CBOMCTB, JJIEMEHTOB H3Y4aeMOIO
paBoBOro sBiIeHusA»[9]. IloaTomMy mnpu MHTEpOpeTaUMyW HCKa, KpallHE Ba)KHO
YUUTBIBATh JPYrM€ HCKOBBIE KaTETOpWH, «IPaBO HA MCK, MCKOBas JIaBHOCTb,
M3MEHCHHUE MCKa, 0TKa3 OT MCKa, TIPU3HaHKE rcka»[14],

B coorBerctBUM c HayuHbiMM pabotamu aBTtopoB H.b. 3eitnep, C.H.
Ab6pamoB, M.A. T'ypuu, IL.®. Enuceiikun[38] «HCK TMOHUMAETCS Kak
MaTepHaJIbHO-TIPaBOBOE TpeOOBaHUE UCTIIA K OTBETUYMKY, HallpaBieHHOe B cy. Ha
OCHOBAaHMHU 3TOM KOHUENIUU UCK SIBISIETCS YEM-TO CaMOCTOATENIbHBIM, BHE TIpaBa
CTOSIIIIAM, OH TPHUCYII] IPABY TOJBKO B COCTaBEe CBOMCTBA caMoro npaBa»[42].

[IpencraButenu 5TOM KOHUENIMM HWHTEPHPETUPYIOT «HCK  CJIOXKHOE
PaBOBOE sIBJIEHHWE, OOBEIUHAIONIEE BOEJUHO MAaTEpUATBHO-TIPABOBBIE U
HpolieccyaabHbIe 3JeMEeHThI»[38].

«B mporieccyanbHOM CMBICIE UCK MMOHUMAETCA KaK 0OpalleHue UCTHA B CY/I
3a 3alIMTOM M B 3TOM KauyeCTBE MCK BBICTYNAET KAK MHCTUTYT IPOLIECCYATBHOTO
npaBa»[43].

O6 »TOM HaM OTYETIMBO TOBOPUT, Kak cTaThsi 4 I['paxkmaaHCKOro
npoueccyainbHoro koaekca Poccuiickoin ®Denepanuu, Tak W CIOKHUBIIASCS
cyneOHas mpakTuka. M kak HeyJUBUTENbHO MMEHHO BCE, TaK U IMPOUCXOAUT Ha
Jene, CyLIECTBYIOT JBa OCHOBHBIX NOHATHA Hcka. OOpameHuss B cya
KOMIIETEHTHBIX OPraHOB JUIsl 3aIIUTHI JIUL, YbU MpaBa HAPYyLIEHbI, UMEIOT CYTyoO
IIPOLIECCYAIbHBI MHTEPEC MPU IOJHOM OTCYTCTBUHM MAaTE€pUaJbHO-IIPABOBOIO
uHTEpeca. A B CyIeOHBIX Jellax, IJ€ UCTEL MPEACTaBIAET CBOU HHTEPECHI CaM,
31eCh TO, KaK pa3 MCK BBICTYIUT OJHOBPEMEHHO B MATE€pHUAJIbHO-NPABOBOM H
npoueccyanbHoM —acrnekre. OTcroga NpeKpacHO BHJHO, YTO HE MOXKET
CYILIECTBOBATh HUKAKOTO €MHOTO HCKa.

Jlenasg mpaBWIBHBIM BBIBOJ KpallHE Ba)XHO 3allOMHUTH BCEM CTOPOHAM,

COCTOSIIIIMM B IOPUIMYECKOM COOOIIECTBE, 4YTO €CIu B cyd oOpaiaercs
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KOMIIETEHTHBIN TOCYIapCTBEHHBIM OpraH OT HMHBIX JIMI, TO 3TO OJHO3HAYHO
npoiieccyanbHbii nHTEpec. Ecnu oOpaiaercss ucter; oT CBOEro MMEHU, TO 31€Ch
paboTaeT OJHOBPEMEHHO MaTepUaIbHO-NPABOBOM W MpOIECCyalbHbI HHTEpEC.
Bce 10BOBHO Taku MPOCTO U € OMpENENICHHEM ¢ CyObeKTaMH MpaBa, UX JBa caM
HCTEIl B OJIHOM CJIy4ae WM KOMIIETEHTHBIA TOCYJapCTBEHHBIM OpraH B 3alllUTy
[IpaB APYIUX JUL C IPYTOU CTOPOHBL.

B nporuBoBec BhlllIeyKa3aHHBIM BBIBOJAAM BBICTYIAE€T TPYIINA, MOXKHO
CKa3aTh OMMNO3UIIMOHEPOB-TIpodeccopoB, cocrosmas u3z A.D. Kiueiitnman, C.A.
NBanoBa A.A. Jlo6poBonbckoro, H.U. Asnmeenxo u ap. «Ilo muenuro I'.JI.
OCOKHHOM, 3TH aBTOPbI COCTABISIOT 00NMbITMHCTBO»[38]. PaccMoTpuM moapoOHO
BEPCHUIO OTpeJesieHrs UCcKa JaHHou rpymimbl. [lo ux MHeHUI0, TpeOGoBaHKUE K Cyay
9TO TMpoIleccyaibHas CTOPOHA HCKa, a TpeOOBaHME HCTIA K OTBETYUKY 3ITO
MaTepuaIbHO-TIPaBOBYIO CTOPOHY McKa. C ueM s corjiacHa. JIJist HUX MCK €IuH, TO
€CTh COBMEIIAET MAaTEepUAIbHO-TIPABOBYI0 M IIPOLIECCYaJbHYIO CTOPOHY, HO C
NEPEBECOM Ha MaTepHAIbHO-TIPABOBYID CTOPOHY. A 31ech 5, MOXKallyil, He
COTJIalIyCh.

Brickaxy cBO€ MHEHHE KacaTEJIbHO TOYKHU 3pEHUS, JAHHOM IPyIIa aBTOPOB,
MIOTOMY YTO OJTHOM W3 IEJIbI0 JAHHOW PabOThl TakXKe SIBISETCS JIMYHBINA aHAIU3
HEKOTOPBIX BOMpPOC. S cuWTar HHTEPIPETHUPOBATH «UCK KaK MAaTEpUATIbHO-
npaBoBo€ TpeOOBaHWE HCTIIA K OTBETYMKY ©  TpeboBaHME K Cyay
OJTHOBpeMEHHO»[34] TO €CTh KaK €IUHBIM MHCTUTYT HE MPABUIBHO.

K.C. KOnenscon, B.M. CemenoB, K.M. KomuccapoB, cOCTaBAT TpETHIO
IpYyIIy HAYYHOTO HANpaBJICHUS] TOHUMAHUS UCKA. J{JI1 HUX «HUCK HCKIIOUYUTEIBHO
MPOLIECCYANbHBIN U CAMOCTOSITENIbHBIM HHCTUTYT TPa’KJaHCKOTO MPOLECCYaTbHOTO
npaBa»[10]. [lo UX HCTOMKOBAaHUIO MaTepUaJIbHOE MPABO B OOOCHOBAHHM WCKa
SBJISIETCS JIMIIb LIEJbI0, HO HE COAEP>KAHUEM, CIIEIOBATENIbHO, HAXOJUTCA OHO 3a
Mpeaebl UCKa.

Jnsa K.C. FOngenbcoHa UCK «OJIMH U3 TJIABHBIX CIMIOCOOOB OOpaIieHus B CyJ
3a 3alllUTOM TMpaBa WM OXPAHSIEMOIro 3aKOHOM HHTEpeca U BO30YKICHHS

Cy/1IcOHOM AeATEITHLHOCTU.
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OT10 nmoHMMaHue ucka BepHoe. E.B. BacbKkOBCKHUI, HHTEPIIPETUPYET «UCK —
€CTh NPUTS3aHUE, OCYLIECTBISIEMOE IPU MOMOUIM cyneOHoi Biaactu»[8]. OTcrona
CleayeT 4YTo, 3alluTa, OCHOBAaHHAas Ha WCKE, OCYIIECTBISAETCA TOJIBKO B
IPAKIAHCKOM TpoU3BOACTBE. (COOTBETCTBEHHO MCK TMPEIACTABIIET HHTEPEC
HCKIIFOYUTEIBHO B KAyeCTBE MPOLECCYATbHOIO MexaHuzma. HMcek sABnsercs
HCKIIFOYUTEIBHO IPOLECCYATBHOW CTOPOHOM I'PaKJaHCKOTO CyI0ITPOU3BOJICTBA.

Tak moueMy Obl y>ke HE 3aKpENUTh Ha 3aKOHOJIaTEIbHOM YPOBHE €IMHCTBO U
YHUBEPCAJIIBHOCTh MOHATUS HcKa. Takoe ompeneneHue wn30exano Obl MHOTHX
OpolLEeCcCyallbHBIX MpOOJeM B XO0Jle TIPakJAHCKOrOo CYJONpPOM3BOJCTBA. B
00s3aTENIbHOM TOPSAKE HEOOXOAUMO 3aKpeNHuTh Hapsay C €IUHCTBOM H
YHUBEPCAJBbHOCTh  COTJIACOBAHHOCTh C  JIpyruMH  KarteropusiMu. Kpaline
HEOOXOIMMO TEOpPETHKaM TakKe MPUUTH K €IMHOMY MHEHHMIO MHTEpIIpETaluil U
000OCHOBaHMI CHEAYIOIUX KAaTeropuii: IeJb HMCKa, MpPaBO HAa MCK, MPaBO Ha
YIOBIIETBOPEHHE HUCKa, MPU3HAHUE HCKA, U3MEHEHUE HCKAa, MCKOBas IJaBHOCTD,
oTKa3 OT ucka. «COBOKYITHOCTh MEPEUYHCICHHBIX (DAKTOB HE JIOJDKHA MEHSTHCS B
3aBUCUMOCTH OT TOTO, KTO TPEIbsABIsAET HCK, JHUOO caM WucTel, Jubo
KOMITETCHTHOE JIMIIO B MHTEpecaxX Apyrux jui»[38].

JIOCKOHaJIbHOE H3YyYEHHE BCE TEOPETHYECKUX IIKOJ TOHMMAaHUA MCKa,
FOBOPUT HAM O CYIIECTBOBAaHMU TPEX TEOPETHUECKUX WIKOjiax. B 3aBepuieHuun
TEMBI TOHATHUA HUCKA XOUy €lIe pa3 ONUCaTh BKPATILE TPU OCHOBHBIE:

[Ikony, xoTopyr Bo3rmaiasitoT CemenoB B.M., IOpenscon K.C.,
Komuccapos K.M., Ha Mo#t B3rmsan, camyro ommuO04YHyr0. OHU CUMTAIOT «HCK
UCKJIFOYUTEIBHO C MaTEpUaJIbHOM CTOPOHBI IIPaBa, HE HMEIOLIETO0 HHUKAKOrO
IIPOLIECCYAIBHOTO 3HAa4Y€HHUs. [[nd HUX HCK 4YHMCTO IpolLiecCyallbHas KaTeropus
CaMOCTOSITENIFHOTO HMHCTUTYTa TPAXAAHCKOTO MpoleccyanbHoro mpasa»[39].
MartepuasibHOE 0J1aro AJi TaHHOM LIKOJIBI BHE HCKA, TO €CTh LI€JIb, HE COAEP/KaHNE
HCKa.

Hpyras mkona, Bo rinaBe ['ypsuu M.A., 3eitnep H.b., AoGpamor C.H.

ONPEAEISAIOT «UCK KAK KATETOPHIO MPUCYIIYIO IBYM OTPACIISIM IIPaBa U BBIIEIISIIOT
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JIBA CAMOCTOSITEJIbHBIX HMCKa B MAaTE€pUaJIbHO-NPABOBOM U MPOLECCYATbHOM
cMbicie»[43].

[MIxoma A.A. [JloOpoBOJAbCKOTO, HHTEPHPETUPYET «HUCK B KA4ECTBE
OOBEUHEHHOTO  BOEAUHO  TOHATHSA,  OJAHOBPEMEHHO  COCTOSIETr0 U3
MpoLecCyalbHOM U MaTepUATbHOW CTOPOHBIY.

Teopuss mnpodeccopoB Aauenko H.M., um Kueitnmana A.D. taxxke
CKJIOHSIETCSI B €AMHOM HampaBieHHH. [0 MX HMCTOJKOBAHHIO CyIl HMEET JEN0
TOJILKO C OJHUM TMOHATHEM Hcka. «PaccMarpuBas B IpakJaHCKOM
CYJOTPOU3BOJICTBE TOJIBKO MaTepUaIbHO — MPAaBOBOE TPeOOBaHUE UCTIA K CYAY O
3amuTe ero npasa»[26].

OTcrona ciemyeT, 4To 3HaYMMOCTh MCKa, 3aKIII0YaeTcs B 0OpaIieH!H B CyJI C
UCKOBBIM 3asiBJieHMEM. B cyne ucTel] mpocuT BBIACHUTH OOBEKTHBHYIO HCTUHY,
OPUHATH  pEIIEHHWEe, BOCCTAHOBUTH  MOJOKEHHE, TMPEKPaTUTh  JeHCTBUS,
HallpaBJICHHbIE Ha HapylleHue ImpaBa. M ToONBKO CyHd, paccMOTPEB €O,
IPaBOMOYEH BBIHECTH 00s3aTeJIbHOE JJII CTOPOH pelieHue 00 yIOBIECTBOPEHUH
TpeOOBaHUU WIM OTKa3e B UX YAOBIETBOPEHUH, OOECIEUEHHOE BO3MOXKHOCTBHIO
NPUHYAUTEIBHOTO UCIIOJTHEHUSI.

CrnenoBaTenbHO, «HCK — 3TO IOPUIUYECKOE JACHCTBHE, BO30YKIaroliee
CyIeOHBIM TMpOIeCC U SBISETCS 3HAUYMMBIM CPEACTBOM 3aIIUThl CyOBEKTUBHBIX
opaB U OXpPaHSIEMBIX 3aKOHOM MHTEpecoB». U, KOHEUHO Ke, SABISIETCSA

ImponccCyajlbHbIM HHCTUTYTOM.

1.2  Otauyue HCKOBOIO MPOM3BO/CTBA OT APYTrUX BHA0B IPOU3BOJACTB

B Poccun peanuzanusi yCTAaHOBJIEHHOIO KOHCTUTYLMOHHOI'O IIpaBa Ha
«CyneOHYIO0 3alIuTy» pealu3yeTcsi B TpaxIaHCKOM MPOLEcce MOCPEICTBOM
OTJIETBHBIX BHUJIOB CYJOTPOW3BOJICTB, M oOOecmeunBaeTcs OOS3aHHOCTHIO BCEH
cyeOHOM cucTemMbl (heiepaTbHBIX CYI0B OOIICH IOPUCIUKITUY.

B coorBerctBun co cr. 3 I'IIK P® «3auHTEpECOBaHHOE MO BOPABE B

IIOPAAKE, YCTaHOBJICHHOM 3aKOHOOAaTCIbCTBOM 0 I'paxXKa1aHCKOM
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CYIOTIPOM3BOJICTBE, OOpAaTHTbCS B CyA 3a 3alUTOM HAPYIICHHBIX JIHOO
OCIIapMBaeMbIX TpaB, CBOOOJ WM 3aKOHHBIX HHTepecoB. OTkKa3 OT mpaBa Ha
oOpallieHue B CyJl HEJICUCTBUTEIICH.

DTa ke CTaThsl TOBOPUT O TOM, UYTO B TPAKJAHCKOM IPOIECCE CYIIECTBYET
HCKOBOE TPOM3BOJICTBO, MPOU3BOJCTBO MO aJIMHHHCTPATUBHBIM JiejlaM U 0c000e
MIPOU3BOJICTRO.

OcCHOBBIBasICh Ha TEMY JaHHOW BBITYCKHOW KBaJU()UKAITMOHHOW pPabOOTHI,
X04y OOpaTHTh Ballle BHUMAaHHUE K UCKOBOMY IPOHM3BOACTBY, IIOTOMY YTO MMEHHO
OHO HETMOCPEJCTBEHHO CBS3aHO C MPEIMETOM JUIUIOMHOTO TpoekTa. MIMEeHHO
MI03TOMY TIEPBBIM JICJIOM HEOOXOJIMMO O0XapaKTepHU30BaTh, UYTO K€ TAKOE UCKOBOE
npou3BoIcTBO. OCTaBIIMECS JIBA BUIA MCIIOJIB3YEM JIUIIb B IICJIIX CPABHUTEIIHBHOTO
aHaJM3a.

Kak cTrajlo MOHATHO Ha OCHOBaHHWM, CIICIUAIM3UPOBAHHOW  Ha
IOPUCTIPYACHIIMU JIUTEPATYPE, paCCMOTpEeHHON paHee. «lIckoBoe Mpou3BOICTBO —
9TO OCHOBHOHW BHJ TPAKIAHCKOTO CYJONPOHM3BOJICTBA, MOCKOJIBKY TPaKIAHCKUE
Jerna — 3TO U ecTh UCcKoBbIe aena»[25]. IToatomy mornyHo OymeT ykasaTh, YTO
OCHOBHOE KOJMYECTBO TPAKIAHCKUX JIeTT PacCMAaTpPUBACTCS B paMKax HCKOBOTO
IIPOU3BOICTBA B (heJiepabHbIX Cyax OOIIeH FOPUCIUKIINH.

OTcroma cleayeT, 9TO MCKOBBIM IPOW3BOJICTBOM SIBIISICTCS MPOU3BOJICTBO,
BO30YX/JICHHOC Ha OCHOBaHUS HCKa. A TpaXkIaHCKOE MPOU3BOACTBO 0OCOOOTO
nopsnka Oyaer Bo30yX JIEHO HAa OCHOBAHWH 3asiBICHUS. Takoro Buja 3asBICHUS
HY>KHBI JIMI[aM, KOTOpBIE OOpamiarTcsi B CyA C NPOCKOO 00 yCTaHOBIECHUU
opuandeckoro  (Gaxrta, jgomyctuMm, (akTa TPUHATAS ~HAcleNCTBa, (akra
MOJIb30BaHUSI 3€MENIbHBIM YYacTKOM, (pakTa MPUHAIICKHOCTH TOTO WIU WHOTO
JIOKyMEHTa 3asBUTEN0. Takue mpoOIeMbl 4acTO BO3HUKAIOT MPH OOHAPYKCHHUU
OTIEYaTOK M OMIMOOK B YIOCTOBEPSIONINX TOKYMEHTaX, TAKMX KaK CBHJICTEIHCTBO,
0 POKJICHWH, YCHIHOBJICHUH, Opake, pacTOpKeHUH Opaka, TAaKKe B MHBIX ApXUBHBIX
JIOKyMEHTaX, KOTOPBbIE MOTYT SIBIATHCS OCHOBAHHSIMHU [IJI1 BO3HUKHOBCHUS
pasnuYHBIX TpaB. JlomycTwM mpaBa Ha JOCPOYHBINM BBIXOJ Ha TEHCHIO, JTUOO

apXUBHBIN JOKYMEHT O Mepeadyu 3eMeJIbHOT0 Y4acTKa B COOCTBEHHOCTb.
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BeisicHMB paHee, YTO TpaXIAaHCKUM NPOLECC JEIUTCSI Ha HCKOBOE
MPOU3BOJICTBO, TJC TMPOIECCYabHBIM CpEeACTBOM Oyaer HCK. [ 'paxmaHckoe
CYIOTIPOM3BOJICTBO 1O aJMHHHCTPATUBHBIM JIeJIaM, 37eCh MPOIECCYaTbHBIM
CpPEeACTBOM i BO3OYXKJeHus Jnena Oynem xamoba. Ocoboe Mpou3BOJCTBO
TPXKIAHCKOTO TIpoIlecca, 37eCh MPOIECCYadbHBIM  CPEACTBOM  IOCITYXKHUT
3asiBJICHHME. TakKe X049y OTMETHUTBH €IIe OAWH JTOBOJBHO MOJIOMON BHJ, KOTOPBIH
BO30YXKJIAe€TCS HAa OCHOBAHHMH 3asBJICHHS, HO pacCMaTpPHBACTCS B apOUTpPakHOM
CyJie, 9TO 3asABJICHUS O MPU3HAHHH TPaKTaHUHA HECOCTOATEIbHBIM (OaHKPOTOM).
Ha stom mpumepe He OyaeM OCTaHABIMBATBHCSI, HO K CBEACHHUIO 0053aTEIBHO
HY’KHO TIPUHATH. BOT, Mokaslyil, U TIaBHOE OTIWYHME MCKOBOTO MPOW3BOJICTBA OT
JAPYTHX TPAXAAHCKOTO CYJIONPOU3BOJICTBA 3TO Pa3HbBIC MPOIECCYalIbHBIC CPEICTBA
oOpalieHust B Cy/I.

N.A. XKepyonuc, yTBep)KIaeT, 4TO «HCK — 3T0 ¢opma mporecca s
paspernieHus criopa o npase. B ero teopun HeT Mecta OECCIIOPHBIM HCKaM, a caMm
CIOp O TMpaBe — O3TO HEUCIIOJHEHHE OOs3aHHOCTEH, MOBJIEKIIee HapylIeHUe
CYOBEKTHBHOTO IpaBa yIIOJIHOMOYCHHOH CTOPOHBI IMPaBOOTHOIIEHHI»[21].
«CornacHo ero TeopuH, MpaBUJIbLHBIM OyJIeT OTMETUTH €Ille OJHO CYIIECTBEHHOE
OTIUYHME UCKOBOTO MPOU3BOJICTBA 3TO 00s3aTEIbHOE HAIMYUE CIIOpa O MpaBe».

To ecTh cya u CTOPOHBI KaK COOTHOCHUTEIBHBIC, COMPATAIONINECS TOHSATHUS
NPUCYIIN TOJILKO HCKOBOHM (hopme Tmpoiiecca, KOTJa Halu4yhe OJHOW CTOPOHBI
MpeanojaraeT CyIeCTBOBAaHUE JAPYTrOd, BBITIOJHSAIONICH MPOTHBOIOIOKHYIO
¢byaknuio[27]. Pa3Hornmacus KacaTtenbHO OJHOTO M TOTO JK€ OOBEKTa B
OOJBIIMHCTBE CIIy4aeB BEAYT K CIIOPY MO OTHOIICHHIO K OOBEKTY U CyOBEKTOB,
MPETCHAYIOMUX Ha 3TOT 00BEKT. VcXo/sa U3 3TOro eme OJHUM OTIWYUEM, OyaeT
OTCYTCTBHE criopa o mpase. ClieloM O METOYKe BBISBISCTCS, CICIYIONIEe OUYeHb
BKHOE OTIMYHE OT UCKOBOTO MIPOU3BOJICTBA SBIISCTCS, OTCYTCTBUE TPETHHUX JIUIT B
nemax ocoboro mpousBojcTBa. Korma B MCKOBOM TPOU3BOJACTBE TPETHH JIUIA

IIOYTH BCCra IIPUCYTCTBYIOT.
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CrnenyroomuM riaBHbIM OTIMYUEM UCKOBOI'O MPOU3BOJICTBA SIBISIETCSI BTOPOM
YYaCTHHUK T'PaKJAHCKOIO CYIONpPOU3BOJCTBA. B HMCKOBOM MpPOU3BOJCTBE — 3TO
OTBETYUK, a B 0COOOM CyIONPOU3BOJICTBE - 3TO 3aUHTEPECOBAHHOE JIULIO.

«Oco00ro mMpou3BOJICTBO TPEOYET CYJAeOHOTO MOATBEPKICHHUS, €CIIU CIIOP O
(dakte He nepemen B ciop o npase»[27]. Ecau npu paccMoTpeHuu siena B 0coooM
MIPOU3BOJICTBE BAPYI BO3HUK CIIOP O IpaBe, MOJABEIOMCTBEHHBIN CylaM, TO CYJ
JIOJIKEH OCTAaBUTh 3asBJIICHHE 0€3 PACCMOTPEHMS U Pa3bsICHUTh 3aMHTEPECOBAHHBIM
JUIAM UX MPaBO NPEIbIBUTH UCK HA 001X ocHOBaHUsX (4. 3 cT. 263 I'TIK PD).

«/ckoBO€ MPOU3BOJICTBO HOCHUT COCTSA3ATENbHBIA XapakTep, T.K. BCerjaa
CBSI3aHO CO CIIOPOM, U 00fA3aTeIbHOE HAJIMYKME MPOTUBOIOIOKHBIX CTOPOH B BHJIE
UCTIIAa M OTBEeTYMKAa. «B 0cO00OM NPOM3BOACTBE OTCYTCTBYET COCTS3aTENIbHbBIN
XapakTep CTOPOH, TaK KaK HET CIopa U COOTBETCTBEHHO CHOPSIIUX CTOPOH.

Ha wmoi#i B3risia, riaaBHBIM OTJIMYMEM SIBJISIETCS MPUMEHEHHUE MHPOBBIX
COIJIAIICHWM, IPU3HAHWE M HW3MEHEHUS WM OTKa3 OT HCKa B HCKOBOM
npou3BojacTBe. B 0co00M mpou3BOACTBE TaKue MHCTUTYTHI IIpaBa OTCYTCTBYIOT.
JlaHHBII (aKT TOBOPUT O HEMOJIHOM JEHCTBUM NMPUHIMIA JUCTIO3UTUBHOCTH.

OuepenHOE OTIIMYME MCKOBOTIO IpoM3BOACTBa kpoercs B ctathe 139 I'TIK
P®, xotopas rimacutr «cyn WIM Cyabsi IO 3agABICHUIO WIM XOJATalCTBY JIHII,
YYacTBYIOIIMX B pacCMaTpuBacMOM Je€Jle, WIH II0 CBOEW WHHIHAATUBE MOXKET
IPUHATH MEpbl K o0ecnedeHnto ucka». To ecTh MpaBUIbHBIM Oy/leT BKJIIOYUTH B
XApAaKTEPHYIO OTIMYMUTENIBHYIO YE€PTy HCKOBOTO IMPOM3BOJACTBA OT APYTHX 3TO
o0ecrnieuyeHre uckKa.

ObecnieueHre UCKa MOXKET CTaThb B HEKOTOPBIX I'Pa)IaHCKHUX JIeJIaX CaMbIM
JEUCTBEHHBIM MEXaHHW3MOM, TapaHTHPYIOIUM 3alUTy HApPYIIEHHOIO IIpaBa.
JlaHHBI MEXaHU3M aKTyaJbHBIM M IeJ1ec000pa3HbIM OyJeT B MCKOBBIX Jeiax O
B3bICKAaHUU 3aJ0JDKEHHOCTH, TaKKe€ MpPH PHCKE YOBITHS HEIBMKUMOCTU U3
BIIAJICHUS] OTBETUHKA.

«B agMUHUCTPAaTHUBHOM CYJONPOMU3BOJICTBE CYJl OCYLIECTBISET KOHTPOJIb
HaJ| 3aKOHHOCTBIO JACHCTBUI OPraHOB YIIPaBJICHUS 110 OTHOLIEHUIO K IPaKJaHaM U

B OTICIBHBIX ClIydasx — K opranmzamusm»[27]. VIMEHHO mjisi pemnieHHsl STHX
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100aIbHBIX MPOOJIEM 3aKOHOJATeNleM ObUIM MPUHSTHI U BHEAPECHBI pa3jeicHue
HCKOBOT'O TTPOU3BOJICTBA OT aIMUHUCTPATUBHBIX TPABOOTHOIIICHUIA.

[ToaBoas utoru 3Toro naparpada AaHHON padOThl HEOOXOAUMO 3aKIIOUUTH,
YTO HCKOBOE MPOU3BOJCTBO B TPaXIJAHCKOM CYAONPOU3BOACTBE OTIMYAETCS OT
TIPYTHX:

- [IporneccyanbHOE CPEeICTBO B UCKOBOM MPOU3BOJICTBE 3TO UCK.

- Cnop o npase;

- CyObektamu  OyayT  ucTell M OTBETYHK  CO  CTPOro
IPOTUBOTIONIOKHBIMU B3IJISIIAMU;

- OO0OecnieyeHue ucka;

- Hanuuue WHCTUTYTOB MHUPOBOTO COTJIAIICHUS, YBEJIMYCHUS WU
YMEHBIIICHUsI, OTKAa3 OT MCKa,

- Bo3M0XXHOCTB TI0/1a4M BCTPEYHOT'O MCKA;

- Hanuunem y ucTia v OTBETYMKA ONMPEIETICHHBIX MPABOBBIX TapaHTHUH,
C 00s3aTeNIbHBIM PABHONPABHEM CTOPOH B CYZE€OHOM IpoIIecCe;

- Hanuune cocTs3aTenbHOrO XapakTepa M peaju3aius Tpu aKTUBHOM

HCIIOJIb30BAHUHU IIPHUHIOUIIA JUCIIO3BUTHBHOCTHU I'PAXKIAHCKOI'O CyAOIIPON3BOJACTBA.

1.3 IIpaBo Ha uck

DOopMyIUPOBKY HCKA MBI PACCMOTPENIA MPAKTUUECKH CO BCEX CTOPOH,
JIOIIJIO AEJO O MOHSTHUS MpaBO HAa MCK. XOYy CKa3aTh, YTO 00a ATUX MOHSITUU
JIOBOJIBHO TaKU TECHO CBA3aHbI IPYT C APYTrOM, IO3TOMY HEMHOI'O HAIIOMHIO.

Hck BnonHe peanpHbld M IpolEecCyalbHbId. W 03HayaeT OH pealbHYIO
BO3MOXXHOCTh COBEPUIUTH ONPEACICHHBIC JCHCTBUS, HANPABICHHBIE HA 3aLUTYy
Hamwmx npas. B Koncturynun P® 3To mpaBo 3akpemieno. «IIpaBo Ha uck Bcerga
BO3HUKAET MPHU HAIUYUU IOPUANYECKUX (HAKTOB, KOTOPbIE 00A3aTEIBHO SIBISIOTCS
MPOLECCYATbHO 3HAYMMBIMU W MPHU ONPEAECICHHBIX MPOLECCYAIbHBIX TEUCTBHUAX
Oynyt peanu3oBaHbl. [Ipu OTCYTCTBUM COBOKYINHOCTHM TaKMX 3HAYUMBIX

opunuueckux ¢aktoB Ha ocHoBaHuu ctatbu 134 TTIK P® cynps oTkaxer B
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NPUHATAHA UCKOBOTO 3asiBJICHUs, JInO0 Ha ocHoBaHuu ctathi 220 'TIK PDO»[27]
MPEKPAaTUT MPOU3BOACTBO. [loaTOMy KpailHe BHUMATEIBHO U BIYMYHUBO
HEO0O0XO0MMO MOAXOUTH K OPOPMIICHUIO U COJEPKAaHUIO HCKA.

«IIpaBo Ha HUCK CYIIECTBYET IOBOJILHO JABHO HU OJHO CTOJIETHUE U TIPU ATOM
OHO Bcerja ObUIO pa3HbIM. Pa3BUBaOCh MPaBO HA HMCK CIEIOM 3a pa3BUTHEM
IPaXKJIAHCKOTO TpoleccyaibHoro mpaBa Poccuu». O6 3TOM 0OYEeHb MHOTO
Hancano B kHurax M.A. I'ypuua. OH paccMaTpuBai IEIbIN psii MPEANnOChUIOK,
MOPOXKIAIOIIKX MTPABO HA OOpaIlleHUE B Cy/1 3a CyAeOHOM 3alUTOM.

«IIpodeccop SApxo B.B. HaoGopoT He mnpuiaepKHBAICS — TaKOM
HEOJHO3HAYHOU nmo3uiuu. OTMedast TEOPUIO MPEANOChHUIOK B MEPHUO]T CTAHOBJICHUS
cyneOHOM BIacTH W TmociedoBaTenbHOM peanusanuu B Konctutymuu P®. O
OTYETJIMBO JIeJajl aKIeHT Ha TOM, 4YTO MNOJ00Has KOHIICHIIMSI BechMa
IPOTPECCHBHA, TaK KaK MMeJla KOHKPETHBIE OTPaHUUYMBAIONIHNE KPUTEPUU. Ternepb
XKe TIpU pacimupeHuu cdepbl CyaeOHOM 3amuThl W TPU3HAHWM TMpaBa Ha
oOpaleHne B CyJl 3a MPAKTUYECKH KaXKIbIM JIMIIOM BO3HUKAET HEOOXOIWMOCTH
WHON TEOPETUYECKOM M MPAKTUYECKOW TPAaKTOBKU IpaBa Ha OOpallleHHWe B Cya U
camMoi TUHAMHMKH BO30YykaeHus aena»[7].

OTtcroz1a OCHOBHBIE MPEINMOCHITKU:

- [TpaBocrocoOHOCTH UCTIIA.

- [TonBemoMcTBEHHOCTh. be3  ompeneieHHON  IOJBEOMCTBEHHOCTH
BO3HHMKHET Hepaz0epuxa M TNyTaHUIIA TPU HA3HAYCHUM JIeJI. 3aKOHOJATElb
IPaMOTHO O0O03HAYMJI IMOJBEIOMCTBEHHOCTD JIeJl MHUPOBBIX CY/IOB, CYJIOB OOIIei
IOPUCIUKITUUA U apOUTPaKHBIX CY/I0B.

IIpocThiMH clIOBaMH MOXKHO 0003HAYUTh, YTO IIPaBO Ha HCK — 3TO
MPaBOCTIOCOOHOCTH UCTIIA U MOJIBEJOMCTBEHHOCTh CYyICOHBIX OPTraHOB.

Cynbst MOXET OTKa3aTh B MPUHATHU HUCKA, €CJIM HE COOJI0/ICH JOCYASOHbBIN
MOPSZIOK pa3pelieHus Cropa, MMEETCsl BCTYMUBIIEE, B 3aKOHHYIO CHUJIY PEIICHUS
cyla MO CHOpY MEXKIYy TeMH K€ CTOPOHAMH, O TOM K€ MpeaAMETe IO TeM XKe
OCHOBAHMSIM, 3aKJII0UCHHOE MUPOBOE COTJIAIICHUE.

I/ICTHy KpaﬁHe BaKHO OBITh BHUMATEJILHBIM HE AOITYCKAaTh YKAa3aHHBIX BBIIIC
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MPEANOChUIOK, KOTOpPhIE MOBJIEKYT 3a COOOM OTKa3 Ha MPUHITHE HCKA CYJOB,
COOTBETCTBEHHO OyAE€T OTCYTCTBOBaTb MpaBo Ha HCK. OTCyTCTBUE JpYyrux
MPENOCHIIOK, MPU KOTOPBIX HET BO3MOXKHOCTH pEAM30BaTh IPABO HA HCK
ceifyac, He JUIIAIOT UCTIIA TIPaBa HA UCK B OYyIIeM, KOrja OTHaayT NPEnsaTCTBUS.
AHanu3upys Takoe MOHSATHE KaK MPaBO HA UCK, BAXKHBIM OYyJIeT 3arjsiHyTh B
cratbto 127 TTIK P®, xortopas mnoapa3symeBaeT OOHApPYKEHHbIE HOBBIE
oOcTosATeNnbCcTBA, JHOO B  XOJA€ Mpolecca M3MEHWINCh  CYIIECTBEHHBIC
obcrosaTenbcTBa. OueHb HEOOXOAMMOE IMPABO, S CUMTAI0, U 3aKIIOYACTCS OHO B
JTVCTIO3UTUBHOCTH CTOPOH. JIaHHBINA MPUHIIMIT XOPOII TEM, UYTO €T BO3MOXKHOCTh
COCIMHSATH B HICKOBOM 3asIBIICHUM HECKOJIbKO B3aMMOCBSI3aHHBIX TPeOOBaHUI.
Takoil 3aKOHOJATENBHBIM MOAXOJ JOBOJIBHO aKTyaJ€H B HalleM
COBPEMEHHOM MHpE MHOro3zajayHoctd. Ho Ha mpakTuke TakoW mpoIlece
rpaXkJaHCKOTO CYAOMPOU3BOJICTBA MOKET CYIIECTBEHHO 3aTSHYThCS M CO3/aTh
Hekue 3aTpyaHeHus. Cyabu HEJONIO0JMBAIOT OOBEAMHEHHBIE B HECKOJIBKO
TpeOOBaHUN UCKH, XOTS M TPaXTaHCKHI KOJEKC U ceMelHbIN Kojaekc Poccuiickoit
®denepaniu JaHHYIO HOPMY IpaBa coiepkar. B cBOI0 oyepesb CeMEUHBIN KOAEKC
P® BnosiHe momyckaeT B Opakopa3BOAHOM IIPOIIECCE PACCMOTPETh U MIPEKpaIleHHUE
Opaka, ¥ Ha3HAYCHHE AJIMMEHTOB, M OIpPEJCICHHUE MECTO JKHTEIBCTBO JIETCH H
pas3zesl COBMECTHO HAXXKUTOro umymiectBa. ['paxnanckuii kojgexkc PD Takxe
00BbEeIMHIET BOCAMHO HECKOIBKO TpeOoBaHMI B OJHOM Hcke. Hampumep,
yCTaHOBJICHHE (paKkTa MPUHATHS HACJICACTBA W NMPHU3HAHHS TpaBa COOCTBEHHOCTH
Ha HACJIeJICTBEHHOE MMYIIecTBO. OOBEKTHBHBIM CUMTAI0, OCTOPOKHOCTH CyJlei B
X0JI€ TPaXJIaHCKOTO Mpoliecca HUCMOJIb30BaHHWE MpaBa Ha OOBEAMHEHHE BOCIMHO
HECKOJBKUX TPeOOBaHUM, MOTOMY YTO 3TO HE TOJBKO OCJIOXKHSET MPOIIECC, B BUIY
OOJIBIIIEr0 KOJIMYECTBA 3aIlPOCOB CYJOM, TOJITBEPKICHHUS FOPUINYCCKUX (HAKTOB,
HO M CYIIECTBEHHO TOPMO3UT MPOIECC PACCMOTPEHUA JAEa, YTO <IPHUBOJIUT K
npo0JieMaM BBIHECCHUS 110 HEMY 3aKOHHOT'O B 000CHOBAHHOTO penieHus»[25].
«IIpaBo Ha uck 3akperneHo u B Koncturynuu PO, u B u.l cr.3 I'TIK PD
«3aMHTEPECOBAaHHOE JIMIIO BIIpaBe oOOpaliaThCs B CyA 3a 3alIUTOM CBOWX

HapyIIeHHBIX JU0O0 OCMapuBaeMbIX MPaB, CBOOOI UM 3aKOHHBIX UHTEPECOB
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YToOBI IpaBO Ha UCK COCTOSIIOCH, BAXKHO COCTABIISITH UCK B COOTBETCTBUU CO
ct. cr. 131 m 132 TI'paxnmanckoro mnporeccyaabHOro kojekca Pocculickoi
Oenepanun. O05S3aTeNbHO YKa3bIBAETCSI HAMMEHOBAHHME CY/Aa, CBEJICHUS MCTLA U
orBeTunka, ux aapec, MHH, nomep Ttenedona, gata u MeCTO pPOXKACHHUS,
yIIOCTOBEPSIOUINI TOKYMEHT, B YEM 3aKJII0YaeTCs HapyUIeHUE MpaBa Jubo yrposa
HapyluIeHus, 00OCTOATENbCTBA, LIEHA UCKa, MepeYeHb MPUIOKEHUH, OANKUCH U J1aTa
ucTua. B aHanu3e AaHHBIX MPOLECCYalIbHBIX HOPM BHJHA JIOBOJBHO TECHAs
B3auMOCBs3b. [Ipu oOpalieHuu B Cyl ¢ UCKOM Ba)KHO COCJIAThCS Ha HapylleHHe
npasa, MOpoKJarolIee mpaBo Ha UCK. Kak Obl SIBIISIETCS IPEANOI0KUTEIbHBIM.

B coorBerctBun ¢ m.l 4.l ct.134 I'TIK P® «oTKa3 cyna B NpUHATUU
HMCKOBOTO 3asiBJICHUSI WM B COOTBeTcTBHH ¢ aO3aimeM 2 crateu 220 I'TIK PD
OpeKpalieHne NPOU3BOJACTBA MO €]y BO3MOXHBI TOJIBKO, KOrJa B HCKOBOM
3asBJIEHUH OYEBHJIHO BUJIHA HE3AMHTEPECOBAHHOCTD HCTIIAY.

Takxe CcymecTBYIOT mpaBa BO30YXKIaTh TPaXKIAHCKOE €70 OT CBOETO
UMEHU B 3alllUTy MpaB, CBOOOJ WJIM 3aKOHHBIX HMHTEPECOB JIPyroro JuIia,
HEONPEJACIICHHOT0 Kpyra JHI[ WIKM B 3aluTy HHTepecoB P®D, cyOnekToB PO,
MYHUIIMTAIBHBIX 00pa30BaHUM.

[Ipokypop uMMeeT mpaBo Ha MCK JJIsl 3aIMUTHI MPpaB, CBOOO] WJIM 3aKOHHBIX
WHTEPECOB T'Pa)KJ1aH, HEOIPEICIECHHOI0 Kpyra JMIl WJIA MHTEpPecOoB Poccuiickoi
denepanuu, cyobekToB Poccutickoit denepanuy, MyHHITUTIATBHBIX 00pa30BaHUIA.
Panee npokypop Mor nojaars 3asBJICHHE TOJIBKO KOTJa I'PAXXAAHUH 10 COCTOSIHUIO
3I0pPOBbSI, BO3PACTY, HEJEECIOCOOHOCTH U JAPYTMM YBOKHUTEIbHBIM MPUYMHAM HE
MOXET caM 00paTUTHCS B CY/I.

«B Teopuu TrpaxKJaHCKOrO MPOLECCYAIbHOIO IIpaBa HAa CYET NOHATHS
HEONpEACNCHHBIM Kpyr JIMIl HMENHUCh pa3iMyHble TOYKu 3peHusa»[36]. Ha
MPAKTUKE BO3HUKAIU TPYIHOCTH JO TOro IHsS moka BepxoBHbiii cyng PO He nman
pa3bsiCHEHHE  KacaTelbHO 3ToM  TeMbl. (CoriacHO  Pa3bACHEHUIO MO
HEOIPEICIICHHBIM KPYTOM HAJ10 IOHUMATh KPYT JIUL, KOTOPBIX HE MPEICTABIIACTCS
WHJMBUIYalIM3UPOBaTh, MEPEUUCIUTh B CyleOHOM mnoctaHoBieHuu. Croaa

OTHOCATCA HCKH IIPOKYPOPOB K aAMHMHUCTPpAIUAM HACCIICHHBIX ITYHKTOB, KaK pas3
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OyZeT IpOKYypOp BBICTYNAaTh B MHTEPECaX HEONMPEAEICHHOr0 Kpyra JIMIa, TaK Kak
UACHTUPULIUPOBATh BCEX TIpaKJaH JaHHOTO HACEJIEHHOrO0 ITyHKTa HpPOCTO HE
peanbHo.

[Ipokypop benoropckoro paitona PecnyOnuku Kpeim oOpaTuicst B cyn ¢
UCKOM K Aamunuctpauuu ropoaa bemoropck PecnyOnuku KpbiMm, rae 3amuman
MHTEPEChl HECKOJIbKUX MHOTOJETHBIX CeMed O TNpU3HAHUM HE3aKOHHBIM
BBIHECEHHOT'O peuieHusi 00 OTKa3e B IOCTAHOBKE B Oyepelb sl MOJyYEHHUS
3€MEJIbHbIX YYaCTKOB MHOTO/IETHBIM CEMbSIM.

[IpaBo Ha MCK UMEIOT BCE IOpUIMYECKUE U Pu3nyeckue auna. B cBsa3u ¢ Tem,
YTO HA TEPPUTOPUU HAILIEr0 TroCyAapcTBa, OCOOCHHO C BHEAPEHHEM B Hallly
HSKOHOMHKY MOHATHUS (PpaHIu3a 0003HAYMIIOCH JOBOJIBHO MHOT'O WHOCTPAHHBIX
KOpIopaliui, a Takke U MHOCTPAHHBIX (PU3NYECKUX JIUI, BEAYIIUX CBOM OMU3HEC B
POCCHIMCKON IOPUCAUKIMU. Y 3TUX JIHI] TAaKKE€ UMEETCsl MpaBO OOpaTUTHCS B CYI
POCCHIICKOM FOPUCAMKIIUY 32 3aIlIUTON CBOUX MpaB. CIpaBesInBO JaHHBIM MPABOM
3aKOHOJATENbh HAACNUJ HWHOCTPAHIIEB, OCOOCHHO B cdepe BHEIIHEHl TOPTOBIIU.
JlanHasi HOpMa mpaBa peryiaupyercsa B cooTBeTcTBUM ¢ @3 ot 08.12.2003 N 164-
@3.

[lonxonast UTOr TAaKOTO BAXXKHOTO KOHCTHUTYIIMOHHOTO TpaBa, KaK MpPaBO Ha
UCK CJIEAYET CAENaTh CIEeAYIOIINE BHIBOIBI;

- [IpaBo Ha uCK, BKJIIOYAIONIUE B ce0s MPaBO HA MPEABSIBICHUE UCKA U
IIPaBO Ha YJOBJETBOPEHHME MCKAa KaK €IMHOOOpa3HOE SIBJICHHE SIBISETCS CaMbIM
JEMCTBYIONIUM CIIOCOOOB 3alIUTHl HAPYILIEHHBIX IPAB B IPa’KJaHCKOM IPOIIECCE.

- CymectByromasi Kpenkas B3aWMOCBA3b, HO IIPU 3TOM OTCYTCTBHE
MOTJIONIEHUSI TOHATUWA y TpaBa Ha KMCK M IpaBa Ha YJOBIETBOPEHHUS HCKa.
PaccmarpuBath uX HEOOXOIMMO OTIEIbHO, KakK JBa CaMOCTOSITEIbHBIX
IIPaBOMOYHSI.

- Hcren umeeT nmpaBo HAa UCK M MPABO Ha yJIOBJIETBOPEHHUE HCKA.

- [IpaBo Ha HCK SBISETCS COBOKYIHOCTBIO TPEX MPABOMOUYUN MPaBOM
TpeOOBaHUs, IPABOM Ha YJOBJIETBOPEHUE M IPABOM Ha 3aluTy. B HEKOTOpBIX

Clydasax HMMCCTCAd BO3MOXHOCTb HpI/I6CFHYTB K CHWIC TOCYAapCTBCHHOI'O
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IIPUHYKICHUS.

- OTka3 oT mpaBa Ha oOpallleHHue B Cy/l HEIEWCTBUTEIIEH.
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I'maBa 2 Buabl HCKOB B rpaKAaHCKOM Ipolecce

2.1 Ucku 0 npu3HaAHUHT

[Tog uckomM O mpuU3HAHUU, KaK MPAaBUIO, CTOUT MOHMMAaTh TpeOOBaHMUE,
KOTOpoe OyJleT HampaBJICHHO Ha MPU3HAHUE IOPUIUYECKOTO MpaBooTHOIIEHUs. K
TaKUM  HMCKaM  3a4acTyl0 OTHOCST  KaTE€ropui  CEMEHHBIX, aBTOPCKHUX
B3auMOOTHOomIeHUH. Croga MOXHO OTHECTM MCKM O TMpPU3HAHUU MpaBa
COOCTBEHHOCTH OTCYTCTBYIOIIMM, O TMPU3HAHUU CIIEITKH HEJACHCTBUTEIBHOU, 00
YCTAHOBJICHWU MATEPUHCTBA W OTIOBCTBA, OO0 YCTAaHOBJICHUU aBTOPCTBA, O
pU3HAHUM Opaka (PUKTHUBHBIM, O 3aIIUTE YECTH U JOCTOMHCTBA U T.JI.

['maBHOW 1I€IBI0 MCKOB JAHHOTO BHUJA SIBJIAETCS JIMKBUIALMS CIIOPHOCTH
npaBa. [lo-gpyroMy MCKM O MPU3HAHUU €€ HA3bIBAIOT YCTAHOBUTEIbHBIMHU. Tak
KaK JIEWCTBYIOIIAsl HEONPEIEIEHHOCTh MPaB, MOPOKIAET YCTAHOBUTH 3AIIUTY 3TUX
npaB. YCTAaHOBUTEIbHBIE UCKU HAMNPABJICHBl HA YCTAHOBJIEHUE IMPABOOTHOILICHUSI.
[IpuBeny HariAaHbIA TPUMEpP, IMOCJHE MPEABSIBICHHUS HCKa O MPU3HAHUM JMLA
yTPAaTUBIIUM  TIPaBO  MOJb30BaHUSA  KWIBIM  ITOMELIEHHEM,  CYIIECTBYET
BO3MOXXHOCTh TMPEABABICHHUE €IIe HCKa O B3bICKAHUU YOBITKOB 3a OIUIATy
KOMMYHaJIbHBIX U MPOYUX TaTexeit u ap.[15].

3nech KpailHE Ba)XXHO IIOHATb, YTO MCKA O TMPU3HAHUH HUMEIOT
CaMOCTOSITEIIbHOE YCTAHOBUTEIILHOE 3HAYEHHUE U HE SIBJISFOTCS UCITOJITHUTEIIBHBIMU.

[IpenmMeToM MCKOB TaKOTO BUAA SIBISIETCS MAaTEPUAIBHOE IPABOOTHOLICHHUE.
YcTaHOBUTENBHBIE HCKU JIOBOJIBHO JOJTO M HEOOOCHOBAaHHO HAXOJWIHCh B TCHU
Poccuiickoro 3akoHomarenbcTBa. XOTS OHU HMMEKOT COJIMIAHO KPENKYH CBA3b
MaTepualbHO - TMPAaBOBOM M mpoleccyanbHOM cTOpoH. [loatomy coBcem
HEYJAVBUTEIBHO OTPULIAHNE HEKOTOPBIX YUEHHBIX O HAJIMYUU TAKOTO BUJA.

Heobxomumo Takke OTMETHTH, YTO «IPEAMETOM HCKOB O TPHU3HAHWUU B
OOJIBIIMHCTBE CJIy4aeB TPAXKIAHCKOTO CYIONpOU3BOACTBA Poccuu sBIsAIOTCS
MaTepHUaIbHbIC MPABOOTHOLICHUS MEXKIY HCTIOM M OTBeTYMKOM. Ho mpu 3tOoM

3dKOH BIIOJHE OOITYCKacT, YTOOBI npcamMeToOM ObLIH IMPaBOOTHOLWICHUSA MCKIY
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OpYTUMHU JIMLAMHU, KOTOPbIE B TakOM CIlly4ae SBJISIOTCA COOTBETYMKAMH B
pouecce.

B cayuae ¢ ycTaHOBUTENBbHBIMM HCKaMU HEOOXOAUMO 3HATh, YTO OHU
OBIBAIOT c MOJIOKUTEIBHBIM 158)0/1 OTPULATEIBHBIM coAEepKaHUEM.
Y CTaHOBUTEIIBHBIA HUCK C TOJOKUTEJIBHBIM COJEPKAHUEM WIIM, TAKOW HMCK €lle
HAa3bIBAIOT MO3UTUBHBIM, 3aKJIIOYAETCS B MOJTBEPKACHUM CYILIECTBOBAHUS IpaBa
WIM Kakoro-iubo mnpaBooTHOIIeHUs. K TakuM ucCkaM OTHOCHTCST HUCKH 00
YCTaHOBJICHUU OTIIOBCTBA WJIM MAaTEPUHCTBA, 00 YCTAHOBJIICHUH aBTOPCKOTO IpaBa
Ha KaKOW-IMOO MPOJYKT, 00 YCTAHOBJICHUU MPU3HAHUM TPpaBa COOCTBEHHOCTH Ha
cTpoeHue. B cBol ouepeab YCTAaHOBUTENBHBIM HCK C OTPULATEIHHBIM
COJICp’)KaHMEM WJIU €III€ €ro Ha3bIBAIOT HETaTUBHBIM UCKOM, OyJIeT MOTUBUPOBAH B
pEllIeHUHU CyJa B YacTH OTCYTCTBUSI MPABOOTHOIICHUS. «K TakuM HMCKaM MO>KHO
OTHECTH HCK O TPU3HAHUHU TMpaBa COOCTBEHHOCTH OTCYTCTBYIOIIUM, HCK O
MPU3HAHUM TPAHUI] 3€MEJIBHOTO y4acTKa HEYCTAHOBJIEHHBIMM, UCK O MPU3HAHUU
pe3yJIbTaTOB MEKEBaHUSI HEJIEUCTBUTEILHBIMYU, UCK O MPU3HAHUW HACJIEIHUKA HE
JTOCTOMHBIM». B Moeit pabote Tarke OoJjiee MOAPOOHO TMPUBEACH OTIMYHBIN
IpUMEp YCTAHOBUTEIBHOTO HCKAa C HETaTUBHBIM COJEpKaHUEM, 3TO HCK O
IPU3HAHWUN J0IM HE3HAYNTEILHOM U BBIIIJIATe KOMITeHcaluu[8].

Kak m BO Bcex apyrux ciydasx, (pakThueckue OOCTOSITEIhCTBA SIBISIOTCS
OCHOBaHHWEM M HCKOB O TNpHU3HAHWUU. B 00s3aTenhbHOM MOpPSJIKE OCHOBaHUEM IS
MOJIOKUTEIIFHOTO MCKa JOJDKHBI OBITH TTpaBoIpou3Boasiue Gaktel. Jlonmyctn npu
MPOMYCKE CpPOKa MPUHATHS HACIEICTBA, MCTEI[ yCTaHABIMBACT (HAKT MPUHATHUS
HaclleJICTBA W TPU3HAHHUS IIpaBa COOCTBEHHOCTH, 37eCh (HhaKTUHICCKUMHU
oOcrosiTenbcTBaMU OyzneT (akT TMPOKUBAHUA B HACIEICTBEHHOM HWMYIIECTBE,
COXpaHEHUE €ro, OoIlaTa KOMMYHJIBHBIX IUIaTEXKEW, BIaJICHUE JTOKyYMEHTaMU U
T.J1. B CBOIO o4epear OCHOBaHUEM I OTPHUIIATEILHOTO UCKa O MPU3HAHUU OYyIyT
nmpaBompekpamaronme (akrtel. B ciiydae wcka o TpW3HAHMM HAcIeIHHUKA HE
JOCTOUHBIM, (DAKTUYECKUMHU OOCTOATENbCTBA OYIYT SIBISTHCS €r0 HEA0CTOMHOE
MOBEJICHUE, TTOKYIIIEHUE Ha 3JI0POBbE U KU3Hb HACIEIOATENsA. A B Cly4ae UCKa O

MPU3HAHUU CHCJIKA HEIECUCTBUTEIBHO (PAKTUYECKHUMHU OOCTOSATENbCTBAMU OYAYT
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yIrpo3bl, 00MaH, OTCYTCTBUE CBOOOJIHOM BOJU U T.N. «ECIIM B HICKOBOM 3asiBICHUU
yKa3aHbl TaKue HEJOCTAaTKU CIEIKH, TO 3TO MOXXET O3HayaTh, 4YTO (paKTHUECKU
COCTaB, HEOOXOAMMBIA IS BO3HMKHOBEHHMS  OTHOIIEHUH, OTCYTCTBYET;
ClIeIOBaTE€IbHO,  MPAaBOOTHOIICHHWE, COCTaBJAIONIEe  MpeaIMeT  Ccropa B
JCUCTBUTEIBLHOCTH He cymiecTByeT»[9].

OcHOBaHHE MCKOBOTO 3asBJICHUS O MPU3HAHUU HE JIOJDKHO OBITH TOCTPOCHO
Ha (akTax, KOTOpHIE TOBIEKYT 3a COOOW BO3MOXKHOCTh MPUHYIUTEIHHOTO
UCTIOJTHEHHS TpaBa. A BCE MOTOMY, YTO B COOTBETCTBUU C 3aKOHOM B MCKOBOM
3asgBIIEHUU O TMPHU3HAHUHM UCTEN JOJDKEH IIMIIb OTPAHMYUTHCS MPOCHOOH O
MOJATBEP)KACHUH CYIICCTBOBAHUSA WJIM OTCYTCTBHS HEKOTO TPAaBOOTHOIICHUSI.
OTCyTCTBUE TPHHYAUTEIHLHOTO TpPEOOBAHMS SIBISETCS SPKOH OTIUYHUTEITHHON
YepTON MCKOBOTO 3asBJICHHS O TIPU3HAHUH OT MCKA O TIPUCYKICHHUH.

Taxke Kak W OCHOBaHHWE WCKa O TPU3HAHWE 3HAYUTEIHHO OTIMYACTCS U
COJIep)KaHUEe HMCKOBOTO 3asABICHHUS O MPHU3HAHUH. 3aKI0YaeTCs 3TO OTIIMYHE B
3asBIICHHOM HCTIIOM TPeOOBaHUM K CyAy OO0 YCTAaHOBJIICHHH B PEIICHWUU HAJTHUIHUS
WJIA OTCYTCTBHS IPaBOOTHOIICHHS, YKAa3aHHOTO HCTIIOM. K 3TOMy BUAy HCKOB
BIOJTHE  3aKOHHO  MOXKHO  OTHECTH  KaTerOpHI0  JIell  TPakIaHCKOTO
CYIONpPOM3BOJICTBA.  Takue Kak TpEKpalieHHne OpayHbIX  OTHOIICHUH,
YCTaHOBJICHHE OTI[OBCTBA WMJIM MAaTEPHHCTBA, YCTAHOBICHHUS (aKTa POJICTBEHHBIX
OTHOIIICHUS, TPU3HAHWUE CHEJIKH HEICHCTBUTECILHON, YCTaHOBJICHHUA (HaKTa
HAXOXKJICHUSI Ha TMOJHOM W)KIMBEHHH, YCTAaHOBJICHHE aBTOPCTBA HA MY3bIKaJbHOE
WIN XYJA0XXECTBEHHOE MPOU3BECHUE, TPU3HAHUE TPAHUL] 3€MEJIBHOIO yJacTKa He
YCTAaHOBJIICHHBIMH, NpPU3HAHME pE3YyJIbTaTOB MEKEBAaHUS 3EMEJIBHOTO Yy4yacTKa
HEJICHCTBUTEIHHBIMY, YCTAHOBIICHUE (DaKTa MPUHATHS HACIEACTBA, YCTAHOBIICHHUS
(akTa MPUHAIIICIKHOCTH APXUBHBIX CIIPABOK U MIpOUEe.

Hcten, KOTOpBIM MOAAET MCKOBOE 3asBICHUE O TPHU3HAHUHM, B MEPBYIO
’KeJlaeT MPU3HATh HEKOEe 3HA4YMMOE JJIsi HEero MpaBo, JHUOO OTCYTCTBUS TaKOTO
npaBa. BenmkonenmHelM MpUMEpPOM 37Aech OyaeT WCK O JUIICHWH OTIOBCTBA, B

CBSI3U C TEM, UTO OTEIl| HEe 3a00TUThCA O OyaylieM peOeHKa, BeIEeT acolMalbHBIMI
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o0pa3 >XHU3HU, COCTOUT HA y4eTe B MCHUXOHEBPOJOTMYECKOM M HAPKOJIOTHUYECKOM
IUCIIAaHCEpE, YTO B CBOIO OYEpElb HAHECET HENOIPABUMBIN BpE AETCKOU IICUXUKE.

Hcku o mpu3HAaHUM UMEIOT KOJIOCCAThbHOE NPAKTUYECKOE 3HAUCHHE, KaK
3 PeKTUBHOE CPEACTBO 3aAIUTH CYOBEKTUBHBIX TIpaB. Cy1 MO TaKOMY BUIY UCKOB
BOCCTAaHABJIMBAET IpaBa M 00S3aHHOCTH 3aMHTEPECOBAHHBIX JUIl. B cBs3M ¢ Tewm,
YTO B HameM OOIIEeCTBE Y4YaCTWIUCh MOIIECHHUYECKHE CXEMBl OTbheMa
HEJIBIPKUMOCTH y HE3AIUIICHHONW YaCcTH HACEJICHUsI, 3a49aCTYI0 Y MOKUIIbIX JTFOeH
U CHUPOT Yepe3 UEepPHbIE CXEMbI, UCK O MPU3HAHUU CIICJIKH HEJACHCTBUTEIIHLHOM OyIeT
KCTaTHU. Y CTAHOBJIEHUE HEJACHCTBUTEIBHOCTH HE3AKOHHBIX CAEJIOK MPEJOTBPAIIACT
TaK)Ke€ MPUUYUHEHHE YyilepOa TOCYJapCTBEHHBIM M OOIIECTBEHHBIM HMHTEpPECaM.
YoBiaeTBOpsis MCKM O TMPU3HAHUHU, CYyJI B TEPBYKO OYEpeab OCYIIECTBISCT
npeayrnpexaaIlee JACHCTBUE, KOTOPOE B JAIBHEHIIEM IOCITYXUT CPEIACTBOM
O00pbOBI ¢ HapylieHHeM 3aK0HOB. Ha mpumepe paccMOTpUM JI0BOJILHO HHTEPECHOE
JeNo.

B OO0 «3eMenbHblli AQBOKAaT» OOpAaTHIKMCH JIIOJU CO CBOEH HEMPOCTOM
KU3HEHHON cuTyanuend. Bxkpatne onumy curyanuto. Cynpyrn ¢ IByMs
HECOBEPUICHHOJIETHUMHU AETbMHU IOJYYUIIN B Jap OT POAUTENEH JKUION JOM, HO
npu o(OopMIIEHHH JOTOBOpa JapeHHs] BBIICHWIOCH, YTO JIOM IOJYYEHHBIH
JApUTEJIEM B HACIEICTBO Ha OCHOBAaHHMM 3aBEILIAHUS COCTABJISET, HE LIENYIO JOJIIO
HACJICICTBEHHONM MAacChl, IO MPUYUHE TOTO, YTO Ha OOA3ATENBbHYIO MO0, Kak
WHBAJUJ TPEThEW TPYIIbI MOJal Ha HACJIEACTBO poAHON Opar maputens. JKuTh
BMECTE C OOHApYXHUBIIMMCS COCOOCTBEeHHMKOM KiIHMeHTBI OO0 «3emMenbHbIN
AnBokat» He cMornu. Cranu BO3HUKAaTh KOH(MIWUKTHBIE CHUTYalldd, KOTOpHIE
MPUBEIHM K 3aTSDKHBIM CYIeOHBIM pazbuparenscTBaM. JlaHHOE aeno ObLIo IS
JETAIbHOTO aHajlu3a M MOJIOKUTEIBHOTO pa3peuieHrs ObUIO MOPYYEHO MHE, Kak
MOMOIIIHUKY IOPUCTa JAaHHOW OpraHu3alud W TpakTukaHTa. [IpoaHanu3upoBan
CyleOHYI0 MPAKTUKY, 3aMYIIEHHOCTh IMOJO0XKEHUS! KIMEHTOB, TaK KakK JOBOJBHO
MO3/THO OOPATUIINCH 32 IOPUIUYECKON MOMOIIIbIO, OBLJIO MPUHATO PEIICHHUE MOAATh
WCK O MPU3HAHUU JOJIU HE3HAUUTEIIbHOW U JOOPOBOJIBHOW BBIIJIATE KOMIIEHCALIMU

B benoropckuii paiionnsiii cya Pecniyonuku Kpsim (Ipunoxenue A).
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OnHOBPEMEHHO C HAMHM OTBETYMK IO A€y ITOJAN WCK O BBIAEIE B HAType
€ro JI0JIM M MpEeKpallleHny 101eBoi coOcTBeHHOCTH. [lo HameMy xogaTaiicTBy 06a
IpaKJaHCKUX Jesla ObUIM O0OBbEAEHBl B OJHO MPOU3BOJACTBO. B Kareropum Takmx
BUJIOB MCKAa, MMEHHO OTPUUATEIBHBIX HCKOB, CYJOM II0 XOJATAMCTBY JHL,
YyYacTBYIOIIMX B JI€JIe BCETJa HAa3HA4aeTCsl CyJeOHas CTPOUTENIbHO-TEXHUYECKas
skcrieptu3a. CTPOUTENBHO-TEXHUYECKAs. JKCIEPTH3a 3aKIIO4uia, 4YTO BBIACH B
HaType HEBO3MOXEH. Jlajee MHOM OTBETUHMKY OBUIO MPEUIOKEHO 3aKIIOUYUTH
MHUPOBOE COIJIALLIEHUE, OCO3HAB CBOE HEBBITOJHOE M OE3BBIXOJIHOE IOJIOKEHHUE,
ONMNOHEHT coriacwicsa. Ha Mo#l B3riAa, AaHHBIA BUJ HCKAa B TPaXKJAHCKOM
IPOLIECCE JOBOJBHO IIMPOKO MU SPKO PACKPBIBAET TAKOM BHUJI HCKA, KaK UCK O

MPUCYKACHUU OTPpULIATCIIBHOT'O 1 HCTATUBHOT'O YCTAHOBJICHUA.

2.2 Ucku 0 nmpuCy:KIeHUH

B stom maparpade paccMoTpuM eiie OJWH U3 CaMbIX PacIpOCTPaHEHHBIX
BUJIOB MCKa O MPUCYXIEHUU. BOT IMEHHO B 9TOM BHUJI€ MCKOB XapaKTepHas depTa
Oymer 3aKiIi4aThCsd B MPUHYIUTEIBHOCTH. [lo OKOHYaHMH pacCMOTpPEHUs
IPXKIAHCKOTO IIpoIriecca IO HCKYy O MPUCYXKIECHUU, B PE30TIOTHBHOM YacTh
pelieHns cyaa B 00s3aTENbHOM TMOpsAAKE OyAeT NPUCYXKIEHHWE OTBETYHMKA K
BBITIOJIHCHUIO TOTO WJIM WHOTO JeWCTBHSA. JIydmmmMmu nmpuMepaMH JaHHOTO BHIA
HUCKOB OyAyT, MCKM O Ha3HAYCHUU aJIMMEHTOB, MCKH O BO3Bpare J0Jira II0
pacmucKe, UCKU O BO3MEIICHUHU YOBITKOB M ITpodee. OTIUUUTEILHON YePTON UCKOB
O TIPUCYXJCHHUHU SIBISECTCS HCIIOJHUTENBHBIA JIUCT, BBIJIAHHBIA Ha OCHOBAHUA
cyneOHoro pemenus. IlodTomMy Takue BHJIBI HCKOB  €IE¢  HA3BIBAIOT
HCTIOJHUTENbHBIMU. BukyT M.A[8].

OO6parieHue B CyJ1 ¢ HICKOM O IIPHUCYKJISHUH B OCHOBHOM BBI3BaHO TEM, YTO
OTBETYHMK, HA KOTOPOM JIKAT 00513aTeILCTBA, U 00S3aHHOCTH JOOPOBOIBHO UX HE
ucnonuseT. MckoBble 3asBICHHS O TPUCYXKJICHUH BCErAa COMNPSDKEHBI C
MPUHYIUTEIBHBIM OCYIIIECTBICHUEM OOS3aHHOCTEH, KOTOphIE€ HE MCIOIHSIIOTCS

NOOpOBOJIBHO WJIM HUCHOJHSIOTCS HE Hauiexamum obpa3zoM. Jlomyctum,

28



coAepkaTb CBOMX [JI€T€M, BEPHYTh [JIOAT, MNOPEKPATUTh MPEHATCTBOBATH
MOJIB30BATHCS KUJIBIM MOMELMIEHUEM, BO3MECTUTh MOPAIbHbIA U MaTepUATbHBIN
yuiepO, BCEIIUTh TOTO WJIM UHOTO TPaXKJaHUHA U PSIT IPYTHUX.

[IpeameroM Hcka O TPUCYXKACHUU SBJISETCA MPaBO MCTIA TpeOOBaTh OT
OTBETUMKA OINPEICIICHHOTO MOBECHUS B CBSI3U C HEBBINOJHEHUEM OTBETUUKOM €0
00sI3aHHOCTU B JIOOPOBOJILHOM MOPSAKE. 3aKOHHO OyAeT Crojla OTHECTH HCKH, O
BO3BpaTe Jo0Jira Oyab TO MO KPEAUT WU 3aiiM, a TakKe U 1o pacnucke. Haznauuth
BBIILUIATY AJMMEHTOB B TBEPJOW JEHEKHOM CymMMe. Bo3MmelieHne MOpalibHOIO
ymep0Oa u npoyee. Harisquelii mpuMep ucKa 0 BO3BpaTe J0Jira MpuBeJeH B OTUETE
10 MPEAIUILIIOMHON MPAKTUKE.

OcHoOBaHUE UCKa O MPUCYKACHUU ITO:

- «ITpaBonpouszBoasme (haKThI, C KOTOPBIMU CBSI3aHHO
BO3HMKHOBEHHUE CaMOI0 MpaBa B HAIlIEM CJIydae 3TO (akKT Jlauu JeHeT B3aUMBbI».

- «®DaKThl, C KOTOPHIMHU CBSI3aHO BO3HMKHOBEHHE IpaBa TpeOOBaHUS B
HalleM I[pUMEpe O3TO CPOK HACTYIUIEHHS IUIaTeXa JOJra, HEBBIIIOJIHEHUE
00513aHHOCTH IO IOTOBOPY, HApPYIICHHUE aBTOPCKUX MpaB U T. 1.»[7].

Takue WCKM enie Ha3bIBAIOTCA MCHOJHUTENbHBIM. [loTOMYy 4TO mOMHMO
VKa3aHUs O TIPUCYXKACHUM ONPEACICHHBIX JIEMCTBUM B PE30JIOTUBHOM YacTH
peHus cyaa, MO OKOHYaHMM pAacCMOTpPEHUs Jeda BCEerJa  BbIAAETCs
UCTIOJTHUTEBHBIA JUCT, JUISl JATbHEHUIIIEro BO3IEUCTBUS YKE CIYKOBI CyneOHBIX
MPUCTABOB Ha OTBeTUMKA. [IpyM cocTaBiIeHHMU HCKAa O MPUCYKIECHHE TpeOOBaHUE
HEOOXOMMO YKa3blBaTh B TMPOCHTEIBHONW YAaCTH, BBITVIANETh OHO JIOJDKHO
MIPUMEPHO. « TPOLLYy YCTPAHUTh MPENATCTBHAS B IIOJIb30BAHUM  KUJIBIM
MIOMEIIEHUEMY, «IIPOIY B3BICKaTh CYMMY JOJITa IO KPEAUTY», KIPOLIY IMPU3HATH
YTPaTUBIIUM IPABO MOJIb30BAHUS», «IIPOIIY B3BICKATh ATUMEHTBI HA COAECPKAHUE
JIeTen».

«/crioHATENBHBIE  MCKM  BCErJa  HalpaBi€Hbl HA  MOPUCYXKICHUE
OMPENICICHHOTO TPaXXJaHCKO-TIPABOBOTO TpeboBaHusi». WM 31ech HamIyylIum
cnocoOOM BHJHAa TeCHas CBA3b C MAaTepUAIbHO-NPABOBBIMU  IPaBaMHU-

Tpe6OBaHI/I$IMI/I. B mname BpCM:I HaHHBIﬁ B HCKOB ABIAKOTCA CaMbIM
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pacnpoCTPaHEHHBIM BHJIOM HCKOB. I K TAaKOBBIM OTHOCSITCA: UCK O B3bICKAHUH
3a/I0JIKEHHOCTH TI0 PacIuCKe; UCK COOCTBEHHHMKA 00 MCTPEOOBAaHUU €T0 BEIU U3
Yy>KOr0 HE3aKOHHOTO BJIAJICHUS; UCK O MPEKPAIICHUN MPaBa MOJIb30BAHUS KUIIBIM
MOMEIIIEHUEM; UCK O B3bICKAHUU AJIMMEHTOB, KOTOPBIN Jaee Mbl PACCMOTPUM.

[Ipu ocyriecTBIeHUH CBOMX JOJKHOCTHBIX OO0SI3aHHOCTEW W MPOXOXKICHUS
npegauuioMmHo mpaktuku B OOO «3emenbHbIil AJIBOKAaT» MHE OBLIO MOPYUYEHO
€lIe OJHO HHTEPECHOE JEIO0 O B3bICKAHUU AJTMMEHTOB WM OIPEICICHUE MECTO
KUTEIBCTBA JIETEH, mpuueM no BcTpeuHoMy ucky ([Ipunoxenue b).

[ToABITOKKUB MOKHO C OOJBIIION, YBEPEHHOCTh CKa3aTh, YTO B IPaKIaHCKUX
JIe7Iax MO B3bICKAHUIO AJIMMEHTOB OYEBUIEH MPUCYKIACHHBIM U MCIIOJHUTEIbHBIN

Xapakxrep.

2.3 nble BUABI HCKOB B IPA’JAaHCKOM Ipolecce

Cam 1o cebe MCKOBOM MPOIECC CYIIECTBYIO TOBOJILHO TaKU JABHO, U KOPHU
yXOJST I1y0O0KO B UCTOpHIO. Jlake pUMCKOMY TpaBy ObUIM M3BECTHBI pa3IMYHBIC
BUJIbl MCKOB, HallpUMEp CMEIIAHHbIE, HETATOPHBIE, MOCCECOPHBIE, METUTOPHBIE U
npyrue. [IpencraBnser co0oil neATEILHOCTh Cy/a MO YCTAHOBICHUIO Pa3IUYHBIX
TpeOOBaHUM, 3asBICHHBIX UCTIIOM. B mepuoj puMCKOro mpaBa UCKH YK€ ObLIA
I0JICJICHBI UCKH BEIIIHBIE W JJUYHBIC (actiones in rem u actions in personam).

Bemnble uCKM HampaBiieHbl Ha 3allUTy BEIIHbIE IMpaBa, YTO BIOJHE
noruyHo. K 3TOMy By OTHOCATCA UCKH 00 MCTPeOOBAaHUU BEIIM U3 HE3aKOHHOTO
BJIAJICHUS, MO-IPYTOMY TAKOM HCK HA3bIBAETCA €€ BUHAMKALMOHHBIA. B maHHOM
Clly4ae OTBETYMKOM OyJeT Jt000e JHUI0, HapyIIaroliee MpaBo UCTIa, U HE3aKOHHO
3aBJa/IeBIIEE €r0 BEIIbIO.

JInuHble MCKM HampaBJEHbl Ha OXpaHy oO0s3aTeNbCTBEHHBIX mpaB. Croga
OTHOCSITCSl KaK pa3 Halll IPUMEP MO BO3BPATY CYMMBbI J0JTra, TaK:Ke€ BO3MEILICHHE
MOpPaJIbHOTO M MaTepHalbHOTO yiiepOa. JIMUHbIM HCK, KOHEYHO K€, OCHOBAaH Ha
JUYHOM TpaBe W HaNpaBiI€H Ha 3allUTy COOCTBEHHBIX HHTEPECOB.

PaccmaTpuBatoTcsi TMYHBIE UCKH B Cy/1aX OOIEH IOPUCTUKIUN.
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B cyneOHOI mpakTHKe CYIIECTBYIOT OY€Hb HMHTEPECHBIM BUJ HCKOB 3TO
nyOnuyHble UCKH. «Takue HMCKM TOCTPOEHbl Ha 3alllUTe€ TOCYJapCTBEHHBIX
MHTEPECOB M OpraHoB BiacTH. [lyOnuuHble HMCKOBBIE 3asBJICHUS OCHOBAaHbI Ha
3allliTe MMYIIECTBEHHBIX MpaB rocyiapcrBa wid odmiectBa. JlormuHbIM Oyner
3l€Ch TPUBECTH IMPUMEP HCKOBOTO 3asBJICHHMS MPUPOJHOrO MPOKypopa o
BO3JIO)KEHMM OXpaHbl Ha 3alOBEIHYI0 30HY, WJIM HMCK MNPOKypopa 00 H3bATHU
3€MEJIbHOTO y4YacTKa CeJIbCKOXO3IMCTBEHHOr0 Ha3HAYeHUsI B COOCTBEHHOCTH
rocy/apcTBa, kKak 0co00 oxpaHsemMoro Buaa. Bo Bcex 3THX cilydasX rocyaapcTBO
ABJISIETCS BBITOJIONTPHUOOpETATEIEM.

Eme ectp ucku B 3ammTy apyrux Jjui. OHU MOJAIOTCS «HA OCHOBAHUU CT.
45-46 TTIK P®d». Ho ctporo c¢ coriacus Iuia, B HMHTEpEcax KOTOPOTO
NPEIbSBISIOTCS MOA00HBIe TpeOoBaHus. Vicku HampaBieHbl Ha 3alIUTy HE CaMOro
UCTIA, & IPYTUX JIMII, KOT/Ia UCTEI B CUJIy 3aKOHA yIMOJHOMOYEH Ha BO30YKIIEHUE
neina B UX HHTepecax. Hampumep, HCKM, noAaBaeMble OpraHaMy OIEKH W
IIOIIEYUTEIIbCTBA B 3aIIUTy IIpaB HECOBEPILIEHHOJIETHUX NETEH.
«BpirononpuoOpeTaTesnieM BBICTYMAET JIMIO, YbH UHTEPECH! 3AIIUIIAIOTCS B Cy/e
KAK YYaCTHHUKA CIIOPHOI'O MPABOOTHOLIECHUS, KOTOPOMY MIPUHAIJIEKUT ITO IIPABO
TpeOOBaHUS».

Cnenyromuid, JOBOJBHO MOJOJIOM «BHUJ HCKOB — 3TO TPYIIOBBIE HCKH.
JIOBOJIBHO Taku HEJAABHO B I'PAXKJAAHCKOM IPOLIECCE NMOSBUIACH HOBAsl KaTErOpus
nen. Takou BUJ MCKOB KacaeTcs COTPYAHHUKOB, KOTOPBIM 3aJ€PKUBAIOT BBIILIATY
3apIulaThl, JKWJIBLIOB  MHOTOKBapTUPHBIX  JIOMOB, TIpaxaaH B  cdepe
MOTPEOUTENHCKUX OTHOIICHUN, U B cepe akumii U meHHbIXx Oymar. «Hcxons us
3TOTrO, WCKH, XapaKTepU3YIOUIMecs OOJbIIMM YHUCIOM JIMI[ HAa CTOPOHE MCTIA,
HY>XHO UIMEHOBATh IPYMIIOBBIMH, KaK U JIEIA0T MHOTHE yueHbIe»[33].

PaccmorpuM eme oOaMH BHJ HMCKOB B TPaXXJAaHCKOM IpoOLEcce — I3TO
KOCBEHHbIE UCKH. KOCBEHHbBIE UCKH B OCHOBHOM KacarOTCs aKI[MOHEPOB OOLIECTB,
00111ecTB ¢ OrpaHMuYeHHON 0TBEeTCTBEHHOCTHIO (OOO0) 1 nx yyacTHUKOB. 1o aTOMY
BUJly MCKOB pa3peliaroTcs KOH(MIUKTBI MEXIYy BiIaJeiblaMu OOIIeCTBA U €ro

YOPaBJISIONIMMU, 3asiBJICHHbIC aKIIMOHEpPaMHU B IOJIb3Yy caMoro ooOiectBa». Takue
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HOpPMBI 3akperieHbl B 3akoHe P® «OO0 akunmoHepHbIX obmiectBax». KocBeHHbIE
VCKH TaK’K€ JIOBOJIBHO IOHBIN BUJ UCKOB.

Eme co BpemeH PuMmckoro mnpaBa U3BECTHBl <«IIETUTOPHBIE WCKH,
HaIlpaBJICHHbIEC HA 3allIUTY HEBJIAJICIOIET0 COOCTBEHHMKA HAMPOTHB, BIAJCIOLIETO
HecoOcTBeHHHKa». «[loccecopHble HMCKM WM BIAJENbUeCKHE» caMH 3a cels
TOBOPST, 3TO JIMILIEHUE COOCTBEHHOCTH.

B Hamieii coBpeMeHHOUW Cy[eOHON TMpaKTUKE JajJeKo HE PEIKOCTh
BUH/JMKALIMOHHbIE HMCKW, OHM HANpaBleHbl Ha HUCTpeOOBaHUE U3 HE3aKOHHOTO
BJIAJEHUS UMYLIECTBA 3aKOHHOMY Biajaenblly. K TaHHOMY BUIY OTHOCSTCA MCKHU
3ajiorojiepkareneil Ay ucTpeboBaHMsl 3ajora B paMKax JOJTOBBIX 0053aTEIbCTB,
I7I€ 3aKJI0YEH JOTOBOP O 3ajore. J[aHHBIMU BHJIaMHM MCKa 3a4acTyIO MOJIb3YHOTCS
KpEIUTHBIE OpraHu3anuy. Takke yCHelHO CYIIECTBYIOT HETaTOPHbIE MCKH, LIEIb
UX YCTPaHHUTh HapyIIEHUE OT MOCTOPOHHUX JHIl. HariasgHeiM nmpumepom OyaeT
HUCK O CHOCE HE3aKOHHOM IOCTPOWKM WJIM 3alpeTe Ha CTPOUTENIbHbIE pPabOThI

BJIAACJIBIIEM 3CMCJIBHOI'O YYaCTKaA.

2.4 TIlpo6aema kiaaccupuKanuu HCKOB B FPaKJAaHCKOM Mpoliecce

B ocHOBY mcka, Kak W JFOOOTO SIBJICHHS, TOJIOKeHa Kiaccupukanus.
Knaccudukamus ~ WCKOB  paclpejieieHa Ha  MaTepuadbHO-TIPAaBOBYIO U
MPOLIECCYATHHO-TIPABOBYIO CTOPOHHBI.

B 3aBUCHMOCTH OT KOHKPETHOTO XapakTepa CIOPHOTO MaTepHATHHOTO
MPABOOTHOIICHHUS] ~ MATEPHUAIbHO-TIPABOBasi  KJIACCH(PUKAIUSA BO3HUKAECT W3
CEMEHHBIX, KVITAIIHBIX, TPaXXTaHCKUX, 3€MEIIbHBIX, HAJIOTOBBIX,
aIMUHUCTPATUBHBIX MpaBooTHomeHUsA. CeMeitHbie, B CBOIO OYepenb JESITCS Ha
pacTopkeHue Opaka © CIOp O JAeTax. [ paxmaHcKkue Ha JOTOBOPHBIE U
BHEJIOTOBOPHBIC. Tpy/MOBBIE TPABOOTHOIICHUS JEIATCS HA WHAWNBUAYAIbHBIC |
KOJUICKTUBHBIC. JKWINITHBIE TMPABOOTHOIIEHUS HWCXOMAT W3 YacCTHOM W

MYHULIUNAIBHOM COOCTBEHHOCTHU. 3€MeJIbHbIE MTPABOOTHOILICHUS BKIIIOUAIOT B ce0s
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U TpaBO COOCTBEHHOCTHM W KaJacTPOBBIK YYeT, CEPBHUTYT, 3€MIIM 0COOOTO
3HA4YEeHHsI, COOTBETCTBUE BHUY Pa3pEIICHHOTO HCIOJIB30BAaHUS B COOTBETCTBUU C
TeHEPAIbHBIM TUTAHOM, KaJaCTPOBBIM IUIAHOM TEPPUTOPHIA U TIAHOM 3€MENIbHOM
3aCTPOUKH.

Heo0xonuMo OTMETHTH, YTO Ha YAUBJICHUE BHYTPU KaXKIOW TPYIIBI UCKH
Janplie TpoAODKalT KinaccudunupoBatbes. «['paxkmaHckue MpPaBOOTHOIICHUS
BOOOIIE SIBISIOTCS MAacCOBBIM M OCHOBOMOJArammuM kiaccom». «Croma ¢
JETKOCTBI0O MOXKHO OTHECTH. HCKM O 3allluTe MpaBa COOCTBEHHOCTH;, HCKH O
BCEJICHHE M BBICETICHUH;, UCKU O MpaBe HACJECJIOBAHUS U OCMIApUBAHUS 3aBEIIaHMIA;
MCKH 00 aBTOPCKHX MpaBax W MHTEIUICKTYaJbHONW COOCTBEHHOCTH; MCKH O 3allUTE
npaB MOTpeOUTENel, UCKM O HEOCHOBATEILHOM OOOTAIlleHWH; WCKH O pas3iele
UMYIIIECTBa 1 mpouee»[16].

KpaiiHe Ba)XHO BECTH CTATHUCTHKY MO Ka)JIOH OTIEIBHON KIIACCU(PUKAIINY,
3Ta CTATUCTUKA MOXKET CIYKUTb OCHOBAHMEM [IJIsl NalbHEHIIUX BBIBOJOB O
NpUYMHAX TPABOHAPYIICHUH B cdepe TpakIaHCKUX, TPYIOBBIX, CEMEUHBIX H
JIpYTUX MPaBOOTHOIIEHUH, a TaKkxkKe JUIsl pa3pabOTKU U onpeiesieHus: Mep 00pbOBI C
HapyILICHUSIMU U UX TpeaynpexaeHus. BooOiie ¢ yBepeHHOCThIO MOKHO CKa3aTh,
YTO KJIAaccHpUKalMUsg HUCKOB HEOOXoauMa JJisi  3aKOHHOTO  IPaBOCYIUS.
Heo6xonuMyro cyneOHyr0 MpaKTUKY Jierde HalWTH, €CIM 0TOOpaTh HY>KHBINA KJIacc
IIpU TOUCKE, YTO YKOPAuyMBaET BpeMs JUJISl PEUICHUSI TEX WJIM MHBIX IOPUIANYECKUX
3a/1ay MPAKTUKYIOIUM FOPUCTaM.

«/Ins  ropuaUYecKod HayKW TPaKIaHCKOTO IMPOIECCYalTbHOTO TpaBa
00JBIIOE 3HAYCHHE MMEET KIacCHU(pUKAIM UCKOB HA BHUJIBI IO MPOIECCYaTbHOMY
MPU3HAKY».

[Tpo6nema kmaccudpuKay UCKOB OKa3ajach aKTyaJIbHOW B MOEW JIMYHOUN
MPAKTUKE 10 PACCMOTPEHUIO Jena (PaKTUYIeCKOro TPUHATHS HACIEICTBA.
Hotapuycom, BeaymiuMm HacClEICTBEHHOE /€70, ObUIO JaHO pa3bsCHEHUE O
MPOITYCKE CPOKOB JJIsi BCTYIUICHHS B HACJIEACTBO, C JAJBHEUIIUM TIPaBO
o0OpaTUTBCS B CyA JJIsi BOCCTAHOBIICHUS CPOKOB JJISI BCTYIJICHUS B HACIEICTBO,

60 nmpu3HaHus (HAKTUYECKOro MPUHATUS HacleacTBa. [loaroToBieHo 3asBieHue,
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TaK Kak JieJ0 00 YCTaHOBJIEHUH IOPUIUYECKUX (PAKTOB, SBISETCA MPOU3BOICTBOM
B 0COOOM MOpsiIKE M BO30YKJAaeTCs HA OCHOBaHUHU 3asiBieHHs. OJHAKO CyIbs
benoropckoro paiiona Pecniy6nuku KpbiM ocTaBisier Aeno 6€3 pacCMOTPEHHUS, B
BHJIy TOTO, UTO 0 €€ MHEHUIO YCTAHOBJICHO Hajau4ue cropa o npase. Jlemno Ne 2-
1042/2022 benoropckuii paiionnsiii cya Pecnyonuku Kpbsim. Takux npobGiem B
COBPEMEHHOM I'PAKJAHCKOM CYIOMPOU3BOJCTBE OBITH HE JOJIKHO.

«Ilepen momauelt ucka, UCTell, KaK MPaBUIIO, MPECIEAYET Pa3InYHbIE LIEIIH.
A oT uenu ucka, mpaBUJIbHEE CKa3aThb OT €ro COJAEpX aHus, a Takke crocoda
3aIllMTHI MTpaBa 3aBUCUT M CaM XapakTep CyAeOHOro pelieHus, T.€. KaKoe pPelieHne
XO0YeT MONYYUTh uctell ot cyaa. [loaToMmy k onucanuio TpeOOBaHUN UCTILY HYXKHO
HOJIOWTH KpaitHe BAYMYHMBO U BHUMATEIbHO»[14].

Ucku knaccuuumpyrorcss B 3aBUCUMOCTH OT CIOC00a 3allUThI MpaBa WU
3aKOHHOTO HHTEpEeca pa3iMyaloT HWCKH: O MPUCYXKICHUU; O TNpU3HAHUY;
npeoOpa3oBaTeibHbIE.

«/cku O MpUCYXKACHUM 3aKIIOYAIOTCS B TPEOOBAHHMM, MPEIMET KOTOPOTO
XapaKkTepuzyeTrcd TaKuMU crnoco0aMH  3alIuThl, Kak JOOpOBOJBHOE WM
NPUHYIUTEIBHOE UCTIOIHEHHUE TTOATBEPKICHHON CyIOM 00s3aHHOCTH OTBETUHKA Y.

Hcku o mpucyXJIeHuu UMEIOT LENb MOJYYUTh PEIIeHHE cyAa, B KOTOPOM
Cyl TONTBEPAUT TpPeOOBaHME WCTIA M OJHOBPEMEHHO OOSIKET OTBETUYMKA
COBEPIIUTh JACHCTBUS WIM 3alpeTUT UX coBepiiath. Hampumep, ucren mpocut
B3bICKAaTh C OTBETYMKAa HEOCHOBaTeNIbHOE oOoramieHue. Wnu: ucren mpocuT cyn
00s3aTh COBJIAJENbIIa JOMA MPEKPATUTh MPEMSATCTBOBATH MOJb30BATHCS >KHIIBIM
ITOMEILICHUEM.

Kak Obulo HammcaHo paHee, UCK O MPUCYKIECHUU €II€ Ha3bIBACTCs
WCITOJIHUTEIBHBIM, TOBOPUT 3TO O TOM, YTO B CIy4ae YAOBJIETBOPEHHUS HCKOBOTO
3asBJICHUS O MPUCYXKIACHUU OyAET BbIAAH WUCIOIHUTEIbHBIN JuCT. [lo 3asBneHuto
JUIa UCTIOJIHUTENIbHBINA JIUCT MOXKET OBITh Cpa3y HANpaBiieH B CIyXO0y CyAeOHBIX
MPUCTABOB, ISl MPUHYAUTEIBHOTO HCIOJHEHUS. B OCHOBHOM HCIOJHUTEIbHBIE
JUCTHI BBIJAIOTCS MPU HAa3HAYEHUU AIMMEHTOB, BO3BpaTa J0Jra, BO3MEUICHUU

Bpea.
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«Mckn O mpU3HAHUM — 3TO HCK, MNPEAMET KOTOPOTO XapaKTepU3yeTcs
TaKUMU CTIOCO0aMH 3aIlUThI, KAaK KOHCTATALUsI HAJTUYUS WU OTCYTCTBHSI CIIOPHBIX
IpaB WIM 3aKOHHBIX MHTEPECOB, T.€. CIIOPHOI'O MPABOOTHOIIEHHS. 3a4acTyr0 UX
€lI€ HAa3bIBAIOT YyCTAaHOBUTEIBHBIMU»[19]. Tak kak B CBOIO oOuepelb OHHU
HalpaBJIeHbl HA  YCTAHOBJIEHHWE HAJIMYMUSg WIM  OTCYTCTBHUS  CIIOPHOTO
MPaBOOTHOIICHUs. 3/ech OT cyda He TpeOyloT 4YTo-Tu00 HU3MEHUTh B
NPABOOTHOILIEHUH, CYJ TMPOCTO YCTAaHOBUT JEHUCTBUTEIBHOE CYIIECTBOBAHUE
TaKOBOT'O MTPaBOOTHOIIECHHMS.

Yacto B cya obOpamjatorcs ¢ nNpocb00M MOJATBEPAUTH TOJBKO T€ WU MHBIE
opuandeckue (pakThl, a HE BBITEKAIOIIME U3 HUX IIPABOOTHOIICHUS. 3/1eCh KpaliHe
HE PEKOMEHAYEeTCS MyTaTh HMCKOBOE MPOU3BOJCTBO OT OCOOOTO MPOU3BOJICTBA.
Benp mMeHHO 0co0o0€ MPOM3BOACTBO TPAXKIAAHCKOTO TMPOIEcca YCTaHABIMBAET
opuandeckiue (QakTbl. A HCK O NPU3HAHUM HAMpaBIEH HE Ha TMOJTBEPKICHHE
(akToOB, CIIOCOOHBIX BBI3BATH T€ WU HMHBIE MPABOOTHOIICHUS, BBITEKAIOIIME W3
yKa3bIBaeMbIX (paKTOB, a HA YCTAHOBJICHUE CaMUX NMPABOOTHOILIECHUH.

«/cku 0 Mpr3HAHUU JENATCA HA MOJOKUTEIbHBIE U OTPUIATEIbHBIE UCKU.
B cnyuae, korga ucter NpocuT CyA NOATBEPAUTh HAJUYHUE MPABOOTHOIICHUH, TO
3TO OyJeT MOJOKUTENbHBIN HCK O mpu3HaHuU. Crolla MOKHO OTHECTH HCKU O
NPU3HAHUU TIpaBa COOCTBEHHOCTH Ha YKUJIOE CTPOCHHE, WIM MPU3HAHUS aBTOPOM
MY3BIKaJIbHOTO Tpou3BeneHus. Korma e ucren odpaimaercs B Cy € MpockOoii
MOJITBEPIUTh OTCYTCTBHE OIPEAEIIEHHOTO IPaBOOTHOLIEHHs, TOrAa 3T0 Oynaer
OTPULIATENIBHBI HCK O TNpu3HaHuu. Hanpumep, HCK O TMpU3HAHUU MpaBa
OTCYTCTBYIOIIUM WM O MPU3HAHUM [10JM HE3HAUYUTEIbHOW W MPUHYAUTEIHHOM
BBIKYIIE, a TAK)KE MCK O MPU3HAHUY Opaka (PUKTUBHBIM.

HUcku o0 mnpu3HaHUKM HMEIT, HUMEIOT MNPEJUIUAIbHOE 3HAYeHUE U
MOBTOPHOMY JTOKa3bIBaHUIO HE moiexat. Cya mpu3HaI MpaBO COOCTBEHHOCTH Ha
noM. HMcrer cpa3y e MoAaeT UCK O BBICEJICHHMH OTBETYMKA U3 AOMA. 311€Ch CYJ HE
Oyner oOCyXIaThb BONPOC KTO COOCTBEHHHK J0Ma, BeAb OH yxke peureH. Cyn B

JTAHHOM CITy4ae pacCMOTPUT TPEOOBAHUE O BHICETICHUHU.
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BaxxHO y4uTBHIBaTH, YTO TMPU PACCMOTPEHUU HCKA O MPUCYKIECHUU CYI
JIOJDKEH BBISICHUTH CHayajga BONPOC O HAJWYMU WIM OTCYTCTBUM TpaBa, O €ro
HapylIeHUU W TOJIKO TMOTOM peliaTh BOMPOC O MPUHYXKIECHUU OTBETUYHKA K
COBEPIICHUIO WM HE COBEPIICHUIO OIPEAEICHHBbIX NEHUCTBUU. B UTOrEe MOXKHO
clenaTh BBIBOJI, YTO MCKH O MPHUCYXKIEHUS MO CBOCH CyTH HAMHOIO OObEeMHEe
HCKOB O TMPU3HAHUM, TaK KaK MPU UX PACCMOTPEHUU OJHOBPEMEHHO PEIIAIOTCs
BOIIPOCHl O TMPU3HAHUU TIPABOOTHOIICHUS W O NPUHYXKJICHUM OTBETUMKA K
BOCCTaHOBJICHUIO HAPYIICHHOTO UM IpaBa.

K karteropuu npeoOGpa3zoBaTebHBIX UCKOB MPaBUIBLHBIM OYJE€T OTHECTU UCK
00 M3MEHEHHMH Y€ Ha3HAUYCHHBIX paHEee aJMMEHTOB, JOMYCTUM INPU U3MEHEHUU
MaTepuaJbHOrO  JIOCTaTKa  JIMIA,  BBIJIAYMBAIOIIETO  allUMEHTHL.  JInGo
IpeKpalieHne UCKa B CBSI3M CO CMEPThIO B Cllydae BO3MEIICHHS MOPAJIBHOTO U
MartepuaabHoro Bpena. Llenb nis npeodbpa3oBaTeIbHBIX HCKOBBIX 3asiBICHUN OyIeT
U3MEHEHNE WIN MPEKpAlleHUE CYIIECTBYIOIIMX MPAaBOOTHOUIEHUWE WIIA CO3/1aHUE
HOBBIX MIPABOOTHOIIICHUI HA OCHOBAaHUHU PaHee BRIHECEHHBIX CYJEOHBIX aKTOB.

Cpenun mnpodeccopoB IOPUAMYECKOM HAyKW HWMEIOTCS HEOIHO3HAUYHbIE
CIIOpBI, HA CUET TOTO, YTO MpeoOpa3oBaTeNbHbIE UCKHU JOJKHBI OBITH OTIEIHHOM
kareropueil. «OCHOBHas KOHLEMIHS MpeoOpa3oBaTeIbHBIX UCKOB pa3paboTaHa B
nporeccyaibHoi Hayke M.A. T'ypBuuem wu panpine Oblia pasButa E.A.
KpamennnnukoBsiM, M.C. [IlakapsiH u ap. YKa3pIBaeTcs, YTO B KaY€CTBE OJJHOTO
13 BaXKHBIX apryMEHTOB B IMOJIb3Y TOYKH 3PEHHS JAHHBIX YUYEHHBIX YKa3aHO, 4TO
BO3MOXKHOCTh MPEIbIBICHUS TaKUX MCKOB BBITEKAET M3 MPEAYyCMOTPEHHBIX
3aKOHOM CIIOCOOOB 3alluThl TpakaaHCKuX mpaB (cT. 12 I'paxknanckuit Komekc
Poccwiickoii deneparmm )»[2].

Bospaxatomas mosummst A.A. JloOpoBosbckoro, A.dD. Kneitaman, K.C.
KOnenscon, yoenurensna. OHM IPOTUB BBIJEICHUS MPe0oOpa30BaTEIbLHBIX UCKOB B
ornenbHbld Bua. [loToMy 4YTO Cya HE CMOMXKET YCTaHOBUTH HOBOE IIPaBo,
npeoOpa3oBaTh JMOO MPEKPATUTh €ro CYyIIECTBOBAHME, a JOJKEH JIMIIb
OCYLIECTBIIITh €ro 3amuTy. To €CTh BO3MOXHOCTh MPUBEACHUS HCKOB JIAHHOTO

BHUa4a, B 3aBUCUMOCTH OT KOHKpGTHOfI CUTyaluu, JIH0O0 K UCKaM O IIPpU3HAHNU, 6o
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K HCKaM O MPHUCYKIEHUU. 37eCh K€ MOKHO OOOCHOBATh B3IV 00 OTCYTCTBHUHM
JIOCTATOYHBIX OCHOBAHUM JJIs BBEJCHUSI TEPMHHA «IIPeoOpa30oBaTElIbHbIE HCKU,
MOCKOJIBKY OHM MOTYT OBITh Ha3BaHbl MCKAMU 00 M3MEHEHUHU WU MPEKpalleHUuU
IIPAaBOOTHOLIECHUS. «B I0pUANYECKON JIMTEpAaType TakKE BCTPEUANOTCA U APYrue
OCHOBaHHUS KJIACCU(PUKALINHI UCKOBY.

[To xapakTepy 3alIUTBl THTEPECOB UCKHU TOXKE OTIWYAIOTCS, 3alUTA JIUYHBIX
MHTEPECOB; 3aluTa MyOJUYHBIX MHTEPECOB; 3alllUTa MpaB JAPYTUX JIMII; 3allUTa
HEONPEACIICHHOTO Kpyra Jull (TpymnoBbie UCKU)[37]; KOCBEHHBIE UCKU».

JInuHble WCKH HaIpaBleHbl Cyry0o Ha 3allUTy CBOUX COOCTBEHHBIX
UHTEPECOB 0 CIIOPHOMY MaTEpPUAIbHOMY IPABOOTHOLIEHUIO. 11 OHM COCTaBISAIOT
JBBUHYIO JIOJIIO0 BCEX €], pa3pelIaeMbIX Cy1aMH OOIIeH FOPUCIUKIINH.

I[To uckam B 3amuTy NOyOJUYHBIX HWHTEPECOB BBITOAONPUOOPETATEIIEM
IpeInoiaraeTcss 001ecTBO B LIEJIOM UJIH TOCYIapCTBO.

Wcku B 3auTy npaB IpYTHX JIMI HAPABJIEHBI HA 3alIUTy HE CAMOTr0 MCTLA,
a JApYrux JUll B YCTAHOBJIEHHBIX 3aKOHOM ciy4asx. K Takum uckam OTHOCSTCH,
UCKH, T[I0JJaBa€Mble OpraHaMHd OIEKHM M TIONEYUTEIbCTBA B 3aIIUTy IMpaB
HECOBEPUICHHOJIETHUX JIETEH.

HNcku o 3amure HEONpPENENIEHHOrO0 Kpyra JIMI WJIM TaK Ha3bIBaEMbIE
IPYIIOBbIE UCKU HAaNpaBJI€Hbl HA 3alIUTy WHTEPECOB TIPYIIIbl TPa)KJaH, MOJHbBIN
NEPCOHANBHBIM COCTaB KOTOPOM HAa MOMEHT BO30YKICHHS Jejla Heu3BecTeH. K
MPUMEPY, HMCK, MNOJAHHBIA NPOKYPOPOM B 3aIllUTYy JKUATEJIEH LEJIOro KUIOro
KBapTaia.

«3a rpynmny BbICTYHAaeT OJHO WJIM HECKOJBKO JIUI] TPYIIIbI 0€3 CreuaaIbHbIX
MOJIHOMOYHUI». «A cama Tpolieypa cyaeOHoro pa3oupaTenbCcTBa, OyAeT CBA3aHa C
HEOOXOIMMOCTHIO OTOBEIIEHUS W BBISIBICHUS YYaCTHUKOB TPYNIBI M B UTOTE K
BBIHECEHUIO CYZI€OHOTO PEIICHUS! MO3BOJIUT CIEIaTh COCTaB IPYIIbl KOHKPETHBIM
u nepcornduupoBanabiM»[37]. [ToaToMy HE0OX0AMMO yKa3aTh, YTO BOIPOC O
TOXJECTBE MCKOB O 3alIUTE HEOMPEACICHHOrO Kpyra JIMI U TPYNIOBBIX HCKOB

ABIACTCA CIIOPHBIM, BEPHEC CKa3aTb JUCKYCCHOHHBIM.
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B.B. fIpxoB cuuTaer HMCKM B 3alIATy HEONPEAECICHHOTO Kpyra JIHI
Pa3HOBUAHOCTBIO TPyHmHoBbIX HCKOB. H. baraeBa pasrpaHuuuBaeT TpyIIoOBbIC
MCKM U MCKM O 3alllUTe HEOMPEeACJICHHOr0 Kpyra JIMll 10 KPUTEPUIO
ONPEAEICHHOCTH COCTaBa Ipynmbi[25].

HamnpoTuB, B KOCBEeHHBIX HCKaX MEPCOHANIbHBIN COCTAB OINpEJIeNICH 3apaHee U
cpa3y HallpaBJieH Ha 3alllUTy MHTEPECOB ATUX JHIl. Takue HUCKU HaAmpaBJCHBI, B
NEPBYIO OYepe/ib, HA 3alIUTy UHTEPECOB CYOBEKTOB KOPIIOPATUBHBIX OTHOIICHUH,
B OCHOBE KOTOPBHIX OyneT oObeIuHEHHE Ul W (WIM) UX KalUTaJIOB IS
JOCTHKEHUST OOIIeld IKOHOMUYECKOW IIeiu, mojydeHusi npubsuin. CBoeoOpasue
KOCBEHHOTO HMCKa 3aKJIF0YaeTCs B TOM, YTO HCTIIBI 3aIMINAIOT CBOUM HHTEPECHI
OTIOCPE/IOBAHHO, TTyTEM TMPEIbIBICHUS MCKa B 3alUTy JPYroro Jjuia. 3a4acTyro
KOCBEHHBIC MCKH TTOIAI0TCS TPOTUB KOPIIOpAIlMU UK €€ pYKOBOJICTBA. B kauecTse
npuMepa  MOXXHO  TPUBECTH  TPEABSIBICHHE  aKIMOHEpaMH  HCKa O
HEMPaBOMEPHOCTH MpoAaxu 3aaHus, npuHamiexkamero OAQO, K eTUHOTUIHOMY
UCITOJTHUTEILHOMY OpraHy (reHepallbHOMY JTUPEKTOPY) aKIIMOHEPHOTO OOIIECTBA B
3aIIUTy MHTEPECOB JAHHOTO OOIIecTBa. 37eCh Ba)XKHO JI0Ka3aTh, 4YTO 37aHUE
IPOJIaHO, HAMpUMEp, IO 3aHWKEHHOW CTOMMOCTH, WM JITHUM IPUYUHEH YIIepo
KOMIIAaHUM ¥, KOCBEHHO, BCEM €€ akimoHepam[21].

WHple npu3HaKku MpoleccyaabHOro Mpaga.

- WCK YHUBEPCAJICH,

- HCK €IMHCTBEHHOE CPEACTBO, pa3pelIeHUs CIiopa O IIpaBe;

- UCK OOpaIreH yrnoJHOMOYECHHOTO OpraHy»,

- HCK BCETJIa HAIlpaBJICH OTBETUUKY,

- WCK TOJIaeTCs B IIPOIICCCyaIbHOU opMme.

Ceityac cucTeMa MCKOB JOBOJIBHO pa3BeTBiICHHAs. UTOOBI MpoIie u jierde
OpPUEHTHPOBATHCI B JITOM CHCTEME, BaXHA HMX HAyYHO-O0OOCHOBAHHAasA
kinaccudukamnusa. «lIpaBuwibHas kiaccudukamus HMCKOB HeoOxoauma  JJis
BBIHECEHUSI 3aKOHHBIX CYJAEOHBIX pemeHui». YToObl Cyabsd WIM HWHOE
YIIOJTHOMOYEHHOE JIUII0O Ha CTaAud MPUHATHS HCKa Cpa3y MOTJIU ONpPEASTUTh

Knaccncbm(aumo JaHHOI'O IIOJAHHOI'O HCKOBOI'O 3as4BJICHHUS, a4 HC BO3HHKAJIU B
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XOJI€ HA3HAYEHHUS JIeJIa IBHbIE COMHEHHUS KacaTelbHO KIAaCCU(PUKALMH, YTO B CBOIO
ouepe]pb HapyllaeT 3aKOHHOE IIPABO HA UCK.

B 3akiroueHue 3Toro paszena BBITYCKHON paOOThI U MOABOMASL UTOT OCTPOM
HEOOXOIMMOCTH MPABUIBHON M YETKOM KIaCCHU(PUKALHUU HMCKA, KaK OCHOBHOIO
MHCTpYMEHTa cyneOHoi 3amuthl. [IpaBunbHas kiaccuukaius ucka OCHOBaHA Ha
pacnpeesieHue IMpeIMETOB, SIBICHUM, Bellled, (akTOB IO KJaccaM COIJIacHO
o0lMM  MpU3HAKaM  KiIaccUPUUuUpyeMbix  00bekToB. [lpu  mpaBuibHOM
KJaccuUKaIy Ucka He JTOJDKHO BOSHUKHYTH OLIMOOK pacCMOTpPEHHMs JIe] B Cy/e
TaKUX, KAK MHOM MpUBEJEHBI BhIlIe. [I[pocThIMU ClIOBaMU KiIacCU(PUKALINUSI UCKOB —
3TO paclpeAesieHue HCKOB MO IpylnaM BUAOB COIVIACHO OOIIMM IpHU3HAKaM

KJIaCCU(UIIUPYEMBIX UCKOB.
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3aKjI04YeHue

[Ipu n3narenbCTBE AAHHOW BBIMYCKHOW KBAIM(PUKALMOHHOW pabOThl ObLIM
BBITIOJIHEHBI BCE MOCTABJICHHBIC €U U 3aJaUH.

N3ydensl 1 moapoOHO PACCMOTPEHBI BCE BOIMPOCHI, KOTOPHIE CBSI3aHBI C
BHJIaMU MCKOB B Tpa)KJaHCKOM Ipouecce. OTCro/la UCXOAUT BBIBOJ, UYTO MCK KaK
mo0ble SIBJIGHUSI HAIIETO C BaMU OOBEKTUBHOTO MHUpa HAJECH CYIIECTBEHHBIMU
NpU3HAKAMHU, KOTOpbIE  3aJOKeHhl B  (YHIAMEHT €ro  eCTECTBEHHOMU
KJaccuuKaImm.

Kak moxkaszano wuccienoBaHue, NPOBEJICHHOE B JaHHOW paboTe B
OTHOIIICHWHM OCHOBHBIX MpoOJieM HCKa, YTO MMEKTCA JOBOJBHO TaKH
Pa3HOpPEUMBBIC B3TJIA/Ibl U YMO3AKIIOUYEHHSI KaK CaMOro MOHATUE MCKA, TaK U €ro
3JIEMEHTOB U, KOHEUHO K€, BUJOB HCKOB.

Hcxonst 3 BBIIEHANMMCAHHOTO B MOEHW BBIMYCKHOW KBadU(UKAIMOHHON
pabote, HEOOXOIMMO cJieflaTh BBIBOJ, 4YTO B Iopuauyeckoil Hayke Poccun
CYILIECTBYET OTPOMHOE KOJIMYECTBO MIKOJI IOHUMAHHS UCKA U OHU CTIOPHBI.

PaccmoTpeHHblE CIIOpHBIE BONPOCHI JAIOT YETKO IMOHATh, YTO MCK,
JOBOJIBHO CIIOPHBIII NPaBOBOM HHCTUTYT HMMEHHO C TOYKH HCTOJIKOBAHUS H
UHTEpOpeTauuu. BO3MOXHO, TMpU JajJbHEWIIEM CIOPHOM TIOJIOKEHHH B
IOpUJINYECKON HayKe W TMOSBUTCS WCTUHHOE MOHSITHE UCKa. «BcrieacTBue, 3TOro
MOSIBJISIETCS] BO3MOKHOCTD Pa3BUTUS CAMOM HAyYHOM MBICIIHM, KOTOPAsi HE MOXKET U
HE JIOJDKHA JKUTh B aTMoc(epe TorM U Oe3aneusiIIMOHHBIX YTBEPKIACHUH, MyCTh
Jake CYMIECTBYIOIINX B KauecTBe HOPM (heliepaIbHOTO 3aKOHOAaTeIhcTBa»[8].

B sToM Bompoce pamyer, 4TO CyIIECTBYET BCEero Tpu Oojee 3HAYMMbIC
TEOPETUYECKHE IIKOJIBI IOHUMAHUS UCKA, 4 HE JIECATKH:

Kpaitne BaxHO, 4TOOBI BCE TEOPETUUYECKHUE ILIKOJIbI, HAKOHEI], MPUILIN K
€IMHOMY MHEHHUIO U OOJErduiu *U3Hb MPAKTUKYIOIUM topuctam. OJHa mKoia
OTHOCHUT HMCK K MATEpHUAIBHOW M MPOLECCYalbHOM OTpaciu IpaBa. 1o ecTh
BBIICJISIET JBA MCKAa B MAaTepPUAIbHO-IPABOBOM CMBICIE M B IPOLECCYATBHOM

CMBICJIC, KaK IBa CaMOCTOATCIIBHBIX MCKA.
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Jlpyras mkoJsia, HAIPOTUB UCK OOBEIUHSET. Y TBEpKIasi IPU ITOM, YTO UCK
JOJIKEH COCTOSITh OJHOBPEMEHHO M3 MPOLIECCYATIbHOW U MaTepUAIbHON 4YacTEM.
To ecth ABa B ogHOoM. Ho mpu 3TOM ynmomuHaeT, 4ToObl HE 3a0bIBAJIM MPO MpaBa
Ha NPEeIbABICHUE UCKA U MPAaBa HA €r0 Y OBIETBOPECHUE.

Tperbss  MIKOJA  YTBEPXKIACT, UCK, JIOJDKEH  paccMaTpuBaThCs
HCKJIIOYUTEIIbHO B KAa4€CTBE HMHCTUTYTa MATEPUAILHOIO IpaBa, MPU ITOM HE
MMEIOIINN HUKAKOTO MPOIECCYaTbHOTO 3HAUYCHUS.

N3 Bcex mNepedyucieHHbIX TEOpUM, S COTrJallyCh, MOXAJIYyl, TOJBKO CO
BTOPOH IIKOJIONW MOHUMaHUs ucka. JlaHHast Teopus siBisgeTcs 0ojiee aKTyaabHOU U
IIPUEMIIEMOUN B POCCUHUCKOM CYAOIIPOU3BOJICTBE.

[TonBoass UTOTM BBIIEHANIMCAHHOTO C IMOJHOM YBEPEHHOCTHIO MOXHO C
MOJTHOW YBEPEHHOCTHIO CKa3aTh, YTO BCE€ MCKHU pa3HbIC, OTIMYAETCS XapaKTEpOM
MaTepUaIbLHO-TIPAaBOBOTO TpeOoBaHus. ConepXUT B cebde OJHOBPEMEHHO U
MaTepHUaJbHO-IIPABOBYIO U MPOILIECCYaTIbHYIO OCHOBY MCKA.

be3 npenmeTa n ocHoBaHUA He Oyner camoro ucka. Ilog mpeaMeTom McKa
PaBWJIBHBIM OYyIE€T TOHUMATh MaTEpHUAJIbHO MPABOBOE TpeOOBaHUE.

ConepxaHHEM HMCKOBOTO 3asiBJICHUS SIBJISIETCS MPEIMET M OCHOBAaHUE, Kak
OTMETHJIM paHee, 0e3 KOTOPHIX HEBO3MOXKHO CYIIECTBOBAaHHME CaMOIr0 HCKa.
NmenHo 31ech cpein NMpEeACTaBUTENIEN HOPUANYECKON HAYKW BO3HHUKAIOT OYCHB
Kapkue cropbl U pasHorjiacusg. OIHU yd€HBIE CUYMTAIOT, YTO CYIIECTBYIOT M
NpeaAMET U OCHOBAHHUE HWCKA, a JPYrH€ YTBEPXKIAIOT, YTO CYIIECTBYET TOJBKO
colepXKaHME MCKAa. MarepruaabHO-TIpaBOBasi OCHOBAa HMCKa OCHOBaHa Ha
00s13aTEIPHOM ~ HAJIMUYUM  ONPEACICHHBIX IOPUANYECKUX (PAKTOB, KOTOPBIC
COCTaBJISAIOT OCHOBAHHUE HCKa.

Psan  cymiecTBEHHBIX BBIBOJOB, KOTOPBIE CHAEJIAaHbI W3 MPOBEACHHOIO
aHaJIM3a TIOHATHS HCKa B TPaXKIAHCKOM IIpOIlecCe, KOTOphle HEO0O0XO0IMMO
OTMETHTh B TJIaB€ 3aKIIOYECHHUE: HMCK B TPAXKIAHCKOM IMPOIECCE MMEET
MaTepHUaJIbHO-MPABOBYKD M MPOLECCYATLHO- MPABOBYIO CTOPOHBI; MaTEpHUAIBHO-
MpaBOBasi CTOPOHA — ATO MPABOCTIOCOOHOE JIMIIO U IMOJIBEIOMCTBEHHOCTD CIIOpa;

nponccCyajlbHO-IIpaBOBasd CTOPOHA — 3TO ACJIICHHUC HCKOB Ha IIPU3HAHUC, M HaA
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IIPUCYXKICHHE.

JlokazaHo, YTO B MCKOBOM 3asiBI€HHMM O TMPUCYXKIEHUU Tpedyercs
IPU3HAHUE CIIOPHOIO IIPaBa, a 0 MPU3HAHUH HET.

Paccmotpen mnpeoOpazoBaTeNbHBIN, KaK CYIIECTBYIOIIMNA BHUJ HCKa B
JeicTByIOIEM MIpaBoBoM mose. [IpeoOpa3oBaTenbHbIl UCK SIBISETCS JAOBOJBHO
MHTEPECHBIM BHUJOM HMCKa U BIIOJHE UMeeT MpaBo ObIThb. IIpu BcTpeue ¢ Takum
BUJIOM MCKA B IPaKJaHCKOM CYJIONPOU3BOJICTBE CYyJl CBOUM PEIIEHUEM HU3MEHSIET,
NPEKPALIAET UM CO31AET COBEPIIEHHO HOBOE IMPABO.

HarnsaueiM npumepoB mnpeoOpa3oBaTeNbHOTO HCKa SBISETCS HCKOBOE
3asiBJieHWE 00 WM3MEHEHHHM CYMMBbl aJMMEHTOB, BHIHECEHHOTO paHee B J0JIEBOM
UCUYUCIICHUM HAa TBEPAYI [ICHEKHYIO CYMMY [0 MpPUYUHE YXYALIEHUS
MaTepHUaIbHOTO 0OecTieYeHUs B CBSA3U C OTepeil paboThI.

[Io npeobGpazoBaTeibHOMY HCKYy HMEETCS MHOXECTBO CIIOPOB Cpeau
MHEHUN y4yeHHBIX. [I0 mpuunHE TOro, 4To €ro BIoJIHE MOKHO OTHECTH U K UCKaM
O MPU3HAHUU, U K UCKAM O MPHUCYXKJIECHUH. B mpuHIMne BIOJHE LeIeco00pa3Ho
OyneTr OorpaHu4YuThCS JABYMs BHUJAMH  KiIaccUpUKaAlMed KMCKOB IO UX
IIPOLIECCYaJIbHOM LIEJIH.

Ha ocHoBaHuMM BCero npoBEAECHHOI'O aHalW3a IPU BBIIOJHEHUHU JTAHHOU
KBATM(PUKAITMOHHON pabOTHI S MpPUIILJIa K HECOMHEHHOMY BBIBOJY, YTO MCK BCE
e SABJISACTCS ABYEAUHBIM NOHATHEM. [IpeaMeT u OCHOBaHUE 3TO JIEMEHTHI HCKA.
W 410 111 IOJIHOLIEHHOI'O TPAXKAAHCKOTO CYIONPOU3BOACTBA BIIOJIHE JOCTATOYHO
OTPAaHUYMUTBHCA JBYMsS BHJAMM MCKa, MCKAMH O IPU3HAHMUM M HCKaMH, O
OPUCYXIACHUU U HET HaJOOHOCTH, YCIOXHATH, JAJbHEHUIIYIO MPOlLECcCyaIbHYIO
paboty cynoB Poccuu.

B cooTBETCTBHM C MPOEKTOM JTaHHOTO HCCIEAOBaHHUS XO4y OOpaTHTBhCS K
NPEICTAaBUTENSAM FOPUIUYECKON HAyKH TIy0Oke M JeTallbHEe HCCIIeNoBaTh AITH
IIPEUIOKEHUsT W BO3MOKHO BHECTM HX B OCHOBY COBEpLICHCTBOBAHUSA
IPAXKIAHCKOTO NIPOLIECCYATIBHOTO 3aKOHOJarenbecTBa Poccuun. S odeHb yBepeHa,
4TO O3TH NPEMJIOKEHHsS] IO3UTUBHBIM O00pa3oM MOTYyT IOCHOCOOCTBOBATH

I[aJ'IBHCI\/)IIHCMy HN3YUYCHHUIO M aHAJIN3y IIOHATHA KaK HMCK TaKOIro HGO6XOI[I/IMOFO,
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Ba’XHOTI'O, aKTYyaJIbHOT'O.
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HUckoBoe 3asiBJieHUE

NCKOBOE 3ASBJIEHUE

«0 MIPU3HAHUHU JI0JIM HE3HAYMTENbHOMU, MPEKPAIeHUH MpaBa o0uIeil 10JIeBOM
COOCTBEHHOCTH U JJOOPOBOJILHOM BHITIJIATE KOMIICHCAIIUN»

Uctupr Tepnoxne6o C.B., Trepmoxne6oa E.JI., Teepmoxne6os K.C.,
Tepnoxne6oB H.C. u  orBerunk  Mupomnuuenko C.C.  sBusOTCS
COOCTBEHHUKAMM JKHJIOTO TIOMEIICHUs, HaXOJsAlIerocss Io ajpecy: Tep.
XKyxkosckoro, 1.3, r. benoropck, benoropckuii paiton, Peciy6nuka Kpeim. O61ias
rtomab o gutepe 110.2 kB. M., xumnas momanb 42,1 k8. M. Ilo nutepe 1, oOmas
romanb 35.5 kB. M, kujas miaomanab 18.0 kB. M.

JlaHHOE JKWJIO€ TIOMEIIEHHWE NPUHAJICKUT CTOPOHAM Ha MpaBe O0OIIeH
JI0JICBOM COOCTBEHHOCTH, a HMMEHHO HCTIaM TBepaoxieboBbeiM 57/90 momwm,
orBeTunky Mupomnandyenko C.C. 19/90 npomu. OcraBmmecss TpPEeTbUM JIHIAM
Pactropryesoit u TemsikoBori 14/90 pomu SBASIOTCS HM30JMPOBAHHOW dYacTh
KUJIOTO JIoMa (TI0 TEXHUYECKOMY TachopTy Jurepa 1)

[IpaBO COOCTBEHHOCTHM HCTIIOB Ha JKWJIO€ TMOMEIIEHUE TMOATBEPKIACTCS
JIOTOBOPOM JTap€HHUs JOJIM KWJIOrO I0Ma U AOJIeW HEXWIbIX 34aHuid oT 02 uroms
2020 rona.

Uctier ¢ 2006 roma 6e3 mepepbiBa MPOKUBAIOT B JAHHOM TOMEIIECHUH,
omtaunBaro yciayru XKKX. 3anomkeHHOCTeN Mo oIjlaTeé KOMMYHAIIBHBIX YCIYT HE
HUMEIOT.

«Cormacuo m.5 4. 2 cT. 153 KK P®, coOCTBEHHHK IOMEIICHHUS C MOMEHTA
BO3HMKHOBEHHUSI IpaBa COOCTBEHHOCTH HA TaKoO€ IOMEIIECHHE 0053aH BHOCHUTH
IJ1aTy 32 KOMMYHaJIbHbIE YCIYru», 4To OTBeTYMK MupoimHuyenko C.C. B CBOIO
ouepeb He JIeTaeT U He JIeNal HUKOT1a.

Hctnel HecyT «Opems coaepkaHusl JKUIJIOTO JIOMa, COOIIONA0T IpaBa U
3aKOHHBIE UHTEPECHI COCEAEH, UTO SIBISETCA 00A3aHHOCTHIO COOCTBEHHUKA YKHJIOTO

nmoMeleHus Ha ocHoBaHuM 4.3, 4.4 c¢T. 30 KK PDw».
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A OTBETUHK B CBOIO OUEPEb, 3APETUCTPUPOBAH U TTOCTOSIHHO MPOKUBAET IO
anpecy: yi. Hwmxneropckas, n.52, kB.24, r. benoropck. Kpome Toro,
Mupomanuenko C.C. HUKOrAa HE HHTEpPECcOBalica CyAbOOH  JTaHHOTO
JIOMOBJIQJICHUSI, HE MPUHUMAl Y4acTUs B PEMOHTE U OIUIaTe KOMMYHAJIbHBIX
MJIaTexeH, ero UMyIIecTBa B JOME HET, HE UMEeT 3aMHTEPECOBAHHOCTH B MpaBe Ha
CIOpHOE MMYyIIecTBO. K TOMy e OTHpaBuJl yBEIOMJICHHE O HAMEPEHHUH TPOJIaTh
JIOJIIO SKHJIOTO JToMa B o01ei noeBoit cooctBeHHOoCcTH OT 10 Mapra 2021 rona.

A HCTIIaMU B CBOIO OYepelb CACIaH PEMOHT, 3aMEHEHbI OKHA, YCTAaHOBJICH
KOHJIUIIUOHEP, YTO TMOATBEPKIAETCS KBUTAHIUSMH M JIOTOBOPOM IMOApsga Ha
CTPOUTENbHBIE PAOOTHI.

CrnopHoe KWJIO€ TIOMEIIEHUE SBISETCS EIWHCTBEHHBIM HMYIIECTBOM
uctioB. OHM TIPOXKHMBAIOT B JIAaHHOM JIOME€ TIOJJHOM CeMbed, B CEMbe
BOCIIMTHIBAIOTCA JIBO€ HecoBepiieHHosneTHuX aerer 2007 r.p. m 2012 r.p., 4to
NOATBEPKIAETCS CIPABKOW 0 cocTaBe ceMbl. COBMECTHOE MPOKUBAHUE HCTIOB C
OTBETYMKOM HEBO3MOXKHO.

B cootBercTBUU ¢ pemennem benoropckoro paitonnoro cyaa ot 01 okTs6ps
2020 roma, memo Ne 2-11/2020 orBeTunKy BBIAEICHO B IOJIB30BAHUE Y2 KOPHIOPA,
mwiomaaeso 4,2 KB. M.; Y2 101 BaHHOM, momanbio 3,5 KB.M.; Y2 moito Tyasnera,
iomaapo 1,8 KB.M.; )KHIYIO KOMHATY, IUIoManso 17,6 kB.M.; TamOyp auT. A2; Y2
JOJII0 KOpuaopa, miomansio 3,2 kB.M. OgHAKO, KyXHS OTBETYHMKY BBIJEJICHA HE
ObLJ1a, YTO MPUBOAUT K HEBO3MOXXHOCTH OCYIIIECTBICHUS OBITOBBIX HYX]I.

Ha pemenune benmoropckoro paitoHHoro cyma wuctioM TBepaoxieOoBoi
Enenoii JleonnmoBHOM OblIa IOJaHa aleJULIIUOHHAS Jkajgo0a, B  XOJe
PacCMOTpEHUS aNeJUISIIMOHHON Kal00bl CTOPOHBI MPHIILIA K JOTOBOPEHHOCTH O
MHPOBOM U BBIKYII€ 10U, TpUHaIexalieil orseTunky Mupomnaudenko C.C.

28 smBapst 2021 roma MPOM3BOACTBO MO aIEJUISIIMOHHON jamo0e ObuIo
MPEKPaIEHO.

CormacHo yctHOoro mupoBoro corjameHnust uctubsl 09.02.2021 3akazanu

OTYEeT 00 OLICHKC pBIHO‘IHOﬁ CTOMMOCTH 00BEKTa HCABMXXHMMOCTH. CTtouMOCTb
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19/90 nonu oObEKTa HAa OCHOBAHUU AKCIEPTHOTO 3akiroueHus coctaBuia 881 090
pyOIei.

Mpb1 oOpaTunuch K OTBETUYMKY C MPEAIOKEHUEM O TOKYIKE €ro JOJIH.
Opnnako, otBeTynk MupomHnyeHko C.C. IpOUTrHOPUPOBAJI JaHHOE YBEIOMIICHHE,
a B OTBET OTHPABUJ YBEIOMJICHHE O HAMEPEHUHU MPOJATh JOJI0 KUJIOTO JIOMa B
obmeit moneBoit codctBeHHocTH oT 10 Mapra 2021 roga mo uene 990 000,00
pyOIIet.

KanactpoBasi ctoumocTh oOBbekTa HeABMXKUMOCTU cocTaBiser 1 185 482
pyOneit 07 xomeek.

CornamieHue O BBITUIATE KOMIICHCAIIMKM JOJIM OTBETYMKA MEXKIY HAMHU HE
JTOCTUTHYTO.

Bormpoc o Tom, uMeeT i1 y9acTHUK J10JI€BOH COOCTBEHHOCTH CYIIECTBECHHBIN
UHTEpEC B HCIOJIB30BAHMM OOIIET0 HMMYIIECTBA, PEIIACTCS CYIAOM B KaXIOM
KOHKPETHOM CJIy4yae Ha OCHOBAaHHMHM HCCJIEHOBAaHHA U OLUEHKH B COBOKYIHOCTH
IPEACTaBICHHBIX CTOPOHAMH JIOKA3aTENIbCTB, MOJATBEPKIAAIOIINX, B YACTHOCTH,
HY>K/Ia€MOCTh B HUCIIOJIb30BaHUU ATOTO MMYIIECTBA B CHILy BO3pPacTa, COCTOSHHUS
3I0pOBbsI, TIPO(ECCHOHATBLHON ACATENBHOCTH, HAaNWUYMs JETeH, APYTUX YJICHOB
CEMBH, B TOM YHCJIe HETPYAOCIOCOOHBIX U T.JA. (1. 36 IlocranoBnenus Ilmenyma
Bepxosnoro Cyna P® N 6 u [Inenyma Briciero Apoutpaxkuoro Cyna PO Ne 8 ot
01 uronst 1996 roga «O HEKOTOPBIX BOMPOCAX, CBA3aHHBIX C IPUMEHEHHUEM YaCTH
nepBoit ['paxknanckoro Konekca Poccuiickoit @enepauumny).

Ha ocnoBanuu ct. 252 T'K P®, umyiiectBo, Haxonsmieecs B JI0JE€BOM
COOCTBEHHOCTH, MOXET OBITh PA3/EICHO MEXKY €€ YIACTHUKAMU 10 COTJIAIICHUIO
Mexay HumH. [lpy He JOCTM)KEHMM YYacTHHKaMHU JOJEBOM COOCTBEHHOCTH
COrJlallleHUusT O crnoco0e W YCIOBHUAX paszjiesia oOIIero MMYLIECTBAa WJIM BblJea
JI0OJTM OJHOTO M3 HUX YYAaCTHHUK JOJIEBOW COOCTBEHHOCTH BIIpaBe B CyJIeOHOM
nopsiike TpeOOBaTh BbIJEIa B HATYPE CBOEH JTOJIM U3 00IIEro MMYIIECTBA.

Ecnu Beizen g0y B HaType HE JOIMYCKAETCs 3aKOHOM UJIM HEBO3MOXKEH 0e3

HECOpPa3MEpPHOro yiepda UMYIIECTBY, HAXOAAIMIEMYCsl B 00I1Ie COOCTBEHHOCTH,
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BBIICJIAIOIINICS COOCTBEHHUK UMEET PABO HA BBIILUIATY EMY CTOMMOCTH €r0 JI0JIH
OPYTMMH YYaCTHUKAMHU J10JIEBOW COOCTBEHHOCTH.

Hecopa3mepHocTh UMyIlIeCTBa, BBIIEASIEMOIO B HATYPE YUACTHUKY J0JIEBOM
COOCTBEHHOCTM Ha OCHOBAaHMM HACTOAIIEW CTaTbM, €ro JoJie B IIpaBe
COOCTBEHHOCTH YCTPAHSETCS BBIIIATOW COOTBETCTBYIOLIEH NEHEXKHON CyMMBI WU
WHOW KOMITCHCAIIUEH.

BrimaTa YYaCTHUKY JI0JIEBOM COOCTBEHHOCTHU OCTaJIbHBIMU
CcOOCTBEHHMKaMU KOMIEHCAIIMM BMECTO BbIJIENA €ro J0JU B HAType JOIMYCKaeTCs C
ero cornacusa. Corjacue OoTBeTYMKa MoiyyeHo B BepxoBHom cyne PecnyOnuku
KpbiM, 1ipu paccMOTpeHHHN anesuisiiuoHHOM *anoosl uctia Teepaoxiedosoi E.JI.
(maHHBIM (aKT 3ampoOTOKOJMPOBaH). B ciywasx, korga mois COOCTBEHHUKA
HE3HAYUTENbHA, HE MOXKET OBITh pealbHO BbIJEIEHa, W OH HE HUMeEeT
CYILIECTBEHHOTO HMHTEpEca B MCIOJIb30BAaHUM OOIIETO MMYILNECTBA, CYI MOXET U
IpU OTCYTCTBUU COTJIACHS 3TOTO COOCTBEHHHKA 00s13aTh OCTaJbHBIX YYAaCTHUKOB
J10JIeBOM COOCTBEHHOCTH BBITUIATUTH €MY KOMIICHCAIIHIO.

CTOpOoHBI JTOJDKHBI JIEHCTBOBAaTh JOOPOCOBECTHO M HHUKTO HE BIIpaBe
U3BJICKATh U3 CBOEr0 HEJOOPOCOBECTHOIO MOBEICHMS MpenmMyIecTBo (m. 3-4 ct. 1
I'K P®). Ilpu sToM TmOBeIeHHE OJIHOM W3 CTOPOH MOXKET OBITh NPHU3HAHO
HE0OPOCOBECTHBIM HE TOJBKO MPU HAIUYUKU OOOCHOBAHHOTO 3asIBICHHS JIPYTrou
CTOpPOHBI, HO ¥ IO UHUIIMATUBE Cy/a, €CIIM YCMATPUBAETCSI OUEBUIHOE OTKIOHEHHUE
JIEUCTBUYN y4aCTHUKA TPaXKIAHCKOTO 000pOTa OT JOOPOCOBECTHOTO MOBeneHUS (1I.
1 IloctanoBnenus Ilnenyma BC P® ot 23 utons 2015 r. Ne 25 "O npumenenun
CyJlaMH HEKOTOPBIX MOJIO)KEHUHU paszzaena | yactu nepBon ['paxaganckoro kogekca
Poccuiickoit ®enepauuu"). B crioxuBieiics cuUTyallud OTBETYMK BEAET ceO0s
HEJI00POCOBECTHO.

C mnonydyeHWEeM KOMIIEHCAllMM B COOTBETCTBMM C HACTOSIIEH CTaThei
COOCTBEHHHK yTpauMBaET MPAaBO Ha JOJIIO B OOLIEM UMYILECTBE.

Brimnara YYaCTHUKY JI0JIEBOM COOCTBEHHOCTH OCTaJIbHBIMU

COOCTBEHHUKAMH KOMIICHCAIMK BMCCTO BBIACIA €T'0 JOJIM B HATYPC JOIIYCKACTCA C
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ero cornacusi. B ciydasix, korga nois coOOCTBEHHHMKAa HE3HAUUTENbHA, HE MOXKET
OBITh pealbHO BBIJICICHAa, M OH HE HMEET CYIIECTBEHHOIO0 WHTEpeca B
WCIIOJIb30BaHUU OOIIETO HMMYIIECTBA, Cyl MOXET W IMPU OTCYTCTBUM COTJacus
ATOTO COOCTBEHHMKA 0053aTh OCTAJbHBIX YYaCTHUKOB JOJIEBOM COOCTBEHHOCTH
BBITJIATUTh €MY KOMIICHCAIIHIO.

Y4uuThIBas BBILIEU3I0KEHHOE, PyKOBOACTBYACH CT.30 JXununiHoro kojaekca
P®, ct 244, 245, 247,252 TK PD , c1.131, 132 I'TIK PO,

[MPOIITY:

1. [Tpuznate 19/90 mont0 KUJIOTO MOMEIICHUS, PACTOIO0KEHHOM 10
aapecy: niep. JXKXykosckoro, 1.3, r. benoropck, benoropckuii paiton, PecnyGianka
KpbiM, npunagnexarieit Mupomanaeako Ceprero CeMeHOBUYY HE3HAYNUTEIBHOM.

2. [Ipu3HaTe 3a UCTIIAaMH B PaBHBIX JOJIIX MPaBO COOCTBEHHOCTH Ha
cropuyto 19/90 momo KWIOrO MOMEIIEHHs, PACHOIOKEHHOTO MO ajapecy: mep.
XKyxkosckoro, 1.3, . benoropck, benoropckuii paiton, Peciyonuka Kpeim

3. [Ipexpatuts mpaBo cobctBeHHOCcTH  MupomHudenko Cepres
CemenoBruua Ha 19/90 nomto B mpaBe COOCTBEHHOCTH Ha JKWJIOE ITOMEIICHHE,
pacnojioxkeHHoe 1o azapecy: nep. JKykosckoro, 1.3, r. benoropck, bemoropckuii
paiion, Pecrryommka Kpbim.

4, Boimnatute  Mupomnnuenko Cepres CeMeHOBUYA — JIEHEXKHYIO
KoMmrieHcanuio B pasmepe 881 090 pybnerr 00 komeek 3a TPHHAMIEKAIIYIO
Mupomandenko Ceprero CemenoBuuy 19/90 nonu B mpaBe oO1ieit COOCTBEHHOCTH
KUJIO€ TOMEIICHUE, PacHoJIOKEHHOe Mo ajpecy: nep. JKykoBckoro, na.3, T.

benoropck, benoropckwuii paiion, Pecrrybnuka Kppim.
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BCTpe‘IHOC HCKOBO¢ 3asiBJICHHC

BCTPEYHOE UCKOBOE 3ASBJIEHUE
«00 ONPENEIIEHNN MECTA KUTEIBCTBA HECOBEPLICHHOJIETHUX JI€TEN U

B3bICKaHUHU aJIMMCHTOB»

B npowusBoactBe bemoropckoro paiionHoro cyna Pecnyonuku Kpbeim
Haxonautest feno Ne 2-278/2020 mo ucky 3amypenko B.H. x 3amypenko C.A. 00
OTIPEJICICHUH MECTA KUTEIhCTBA peOeHKa, OCBOOOKIEHUU OT yIUIaThl aTUMEHTOB
Y B3BICKAHUM AJIUMEHTOB.

Hcrenmr B cBOoeM UCKOBOM 3asBIEHUM BBIABUHYJ TpeboBaHUE 00
OTIPEJICJICHUH MECTa KUTEIhCTBA peOeHKa, OCBOOOKIEHUH OT yIUIAThl aTHMEHTOB
Y B3BbICKAaHUH AJIUMEHTOB. VICK MOTHBHpPOBAH Te€M, YTO J104b, 3aMypeHko Kpuctuna
Buxkroporna, 07.05.2012 r.p., 6oee ABYX JIeT MPOKUBAET C OTBETUUKOM.

51 Xxouy BOCHIOJIB30BAThCSI CBOUM IIPABOM OOPATUTHCS CO BCTPEUHBIM HCKOM,
KOTOPBII OCHOBAH Ha CJIEAYIOLIEM:

A, 3amypenko CBernana AnekcanapoBHa, 18.07.1994 r.p., cocrtosiia B
3aperucTpupoBanHoM Opake ¢ 3amypeHko Bukropom Huxonaesuuem, 14.11.1988
r.p. B iepuof ¢ 14 okrsi6ps 2011 roma o 16 anpens 2019 rona.

Ot Opaka y Hac UMEIOTCS JIeTH — A04b 3aMypenko Kpuctuna BuxktopoBHa
07.05.2012 r.p., nous - 3amypenko Kcenus Buktoposna, 19.12.2016 r.p.

Pemenniem mupoBoro cyasu oT 14 mapra 2019 roga cygeOHoOro yuactka
Ne31 benoropckoro cyneoHoro paitona Pecryonuku Kpeim Opak Mexxay Hamu ObLT
MpEKpallEH.

C 3amypenko B.H. pemenniem benoropckoro paitonHoro cyna PecnyOnuku
Kpbim o ey No2-975/2915 ot 21 centsadpst 2015 roaa, B3bICKaHBI B MOIO MTOJTb3Y
AJTMMEHTHI Ha COAEPKaHWE HECOBEPUICHHOJIETHEN 104YepH - 3aMypeHKO KpuctruHsl

Buxroposusl 07.05.2012 r.p. B pazmepe 1/4 yactu Bcex BUI0B 3apabOTKa.
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W3 MarepuasioB, mpeacTaBIE€HHBIX Cyly BUAHO, 4TO s 3amypeHko CBeTnaHa
AnexkcaHapoBHa 001alal0 TMOJOXKHUTEIbHBIMU JIMYHBIMH KAaueCcTBaMH, 4TO
MOATBEPXKAAeTCsl  OOUIECTBEHHOM  XapaKTEPUCTUKOM M XapaKTEpPUCTHKOM,
MIPEICTAaBIEHHON C MecTa paboThl. Sl MMEI0 MOCTOSHHYIO XOPOIIO OIUIAYHUBAEMYIO
pabory B OOO «Tpeitn-CepBucy, TOKHOCTH TOPrOBOTO MPEACTaBUTENSA, YTO
NOATBEPKAAETCS Konuen TpynoBoro aoroopa Ne 827 ot 28.08.2020 r.: xonuen
TPYJIOBOM KHMKKH; KONIUSAMM cipaBok o goxoaax 2-HJDJL.

Mps1 npoxxkuBaem 1o aapecy: Pecniyonuka KpsiM, benoropckuit paiioH, ceno
Menbauunoe, ynuma FOOwuneiHas, A0M.25, YTO MOJATBEPXKIAETCS CIPABKON O
COCTaBe CEMbH, BbIIAaHHOW MENTbHUYHEHCKUM CcenbCKuM coBeTtoM No 279 or
22.07.2021 rona.

CBoUM JIeTSIM s CAMOCTOSITENIBHO TMOKYIal OJeXAy, O00YyBb, WUIPYIIKH,
HeoOX0IMMBIE JiekapcTBa. Js qucTaHImoHHOro 0Opa3oBanus s kynwia Kpuctune
HOYTOYK, TaHHbIE (DaKThl IOITBEPKAAIOTCS MIATE)KHBIMU JOKYMEHTAMH.

Orern pebenka — 3amypenko B.H. B cBow ouepenpr A0 mojgauu MCKOBOTO
3asiBJICHUS] HE UMEJN IOCTOSHHOW paloThl. 3a COBMECTHYIO >KH3Hb OTBETUHK
odpunMaIbHO HHUTJE HEe paboTajn, (UHAHCOBO HE IMOMOTal M HE COJEpkal CEMBIO,
no3ToMYy 0€3 KOHIIa BO3HUKAIIUA CCOPBI, OH MOCTOSHHO MeHs n3busai. [lo nmpuunne
OTCYTCTBHUSI (PMHAHCOBOI MOMOIIIH S T10/1ajIa UCK B CyJl O HA3HAUYCHUHU aJTUMEHTOB B
centsiope 2015 roma. 3a 5T0 Bpemsi OH HE OIUIATHJI HM KOMEHKU. 3a MEPUOI C
01.10.2017 ronma mo ceii aeHs y 3amypenko B.H. o6pa3oBanach 3a105KEHHOCTD B
pasmepe 397 523.24 pyOus, uyto moarBepkmaeTcs IlocTaHoBIeHHMEM O pacuere
3anomkeHHocTH Y®CCII mo Pecny6nuke Kpeim mo bemoropckomy paiioHy OT
13.01.2021 rona.

K Ttomy xe 3amypenko B.H. HeomHOkpatHO OBUI TPHBICYCH K
aIMUHHUCTPATUBHON OTBETCTBEHHOCTU U JIMIIEH BOJAMUTEIbCKUX MPaB, B TOM YUCIE
3a €31y B HETpe3BOM cOCTOSIHUM MakT 3aHATUS CEJIbCKUM XO3iWCTBOM U
MaTepualibHOE IMOJ0KEHHE OTBETYMKA HHUYEM HE TMOATBEPXKIEH, MO JaHHBIM

YOCCII no Pecnnybnuke Kpbim 1o benoropckomy paiioHy cBeJleHHS O
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TPYZIOYCTPOUCTBE OTCYTCTBYIOT. A Takxke McTiom He mpenocTaBiieHa CIpaBKa 2
HADJI o pazmepe 3apabOTHOI TIATHL.

Tak ke OTBETUMK COBEPIICHHO HE MHTEPECYETCS KU3HBIO BTOPOU JOYEPH,
3amypenko Kcennn BukropoBnsl 19.12.2016 r.p. CoBceM HE NpUHUMAET y4acTus
B BOCHHUTAHUU U COJAEPNKAHUU JI0YEpH, TOOPOBOJIBHO PELINTh BOMPOC 00 yruiate
AIMMEHTOB HE IMOJIy4YaeTcs, CorlalleHne 00 yriate aTuMeHTOB He 3aKIII04ajioCh.

Cornacno ct. 24 CK PO B ciyyae, eciiv OTCYTCTBYET COIVIAILIEHHE MEXKIY
CylpyraMd IO BOIIPOCY O MECTE JKUTEJIbCTBA HECOBEPIICHHOJIETHUX AETEH, a
TaK)Ke B CIydae, €CJIM YCTaHOBJICHO, YTO JAHHOE COTJIAIIEHUE HAPYIIAeT HHTEPECHI
JeTel WK OJHOTO M3 CYNPYroB, CyJl 00s3aH ONpENETUTh, C KEM U3 pOAUTENEH
OyIyT MPOKUBATh HECOBEPIIIEHHOJIETHHUE JIETH TIOCIIE Pa3BO/a.

B cootBerctBum ¢ n. 3 cT. 65 CK PO npu oTCYTCTBUM COTIAIIEHUS O MECTE
KUTEJIBCTBA pEOCHKA NpPU pPa3leIbHOM MPOXKHBAHUM DPOAMUTENCH, CHOp MEXAy
POIUTEISAMU pa3pelIacTcs CyI10M HUCXOIs U3 MHTEPECOB JETEH U ¢ y4ETOM MHEHMS
nereid. Ilpu STOM cyn yuuTBHIBa€T MPHUBS3aHHOCTh pEOEHKA K KaXAOMYy W3
poauTenel, OpaThsiM U CeCTpaM, BO3pacT peOeHKa, HPAaBCTBEHHBIE U MHBIE JINUHBIC
KauyecTBa POAMTEIIEH, OTHOWIECHHUS, CYIIECTBYIOIIME MEXKY KaKIbIM U3 POJIUTENEH
U peOEHKOM, BO3MOXHOCTb CO3JIaHUSl PEOCHKY YCIOBHM Ui BOCHMTAaHUS U
pa3BuTus (pox JESATENBHOCTH, DPEXUM pabOThl pOAUTENEH, MaTepualibHOE U
CeMelHOe MOJI0KEHNUE POJUTENICH U ApYyroe).

CornacHo pa3bpsacHeHul, nanHblx B [loctanoBnenuun Ilnenyma BepxoBHOro
Cyna P® ot 27 masg 1998 r. M 10 «O npumeHeHnn cygaMu 3aKOHOJATEIbCTBA MPH
pa3pelIeHNH CIIOPOB, CBA3AHHBIX C BOCIIMTAHUEM JACTEN», pellas BOIPOC O MECTe
KUTEIBCTBA HECOBEPLICHHOJIETHETO IPH PA3JAEIbHOM IIPOKUBAHUY €r0 POAUTEIEH
(HE3aBUCHUMO OT TOTO, COCTOSIT JIM OHU B Opake), HeOOXOIMMO UMETh B BUIY, YTO
MECTO KUTEJIbCTBA PEOCHKA ONpPENEAETCS UCXOAS M3 €r0 MHTEPECOB, a TAKKE C
00s3aTEIbHBIM YYETOM MHEHUsl peOeHKa, TOCTUTIIEro BO3pacTa AECATH JIET, IpH
YCJIOBUH, YTO 3TO HE MPOTUBOPEUUT ero uHTtepecam (1. 3 cT. 65, ct. 57 CK PD).

[Ipu 3TOM Cyl MpUHUMAET BO BHUMaHUE BO3PACT peOCHKA, €ro MPUBSI3aHHOCTh K
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KOKIOMY U3 pojaureneid, OpaTesiM, cecTpaM H© JpPYrMM YJi€HaM CEMbH,
HPaBCTBEHHBIE U UHbIE JIMYHbBIE KAYECTBA POAUTENEH, OTHOIICHHMS, CYILIECTBYIOIIUE
MEXAY KaXIbIM U3 poauTesed U peOEHKOM, BO3MOXKHOCTH CO3JaHUSl PEOCHKY
YCIOBUM JUIsl BOCHUTAHMSI M Pa3BUTUS C YYETOM POJa ACATEIbHOCTU U PEXHUMa
paboThl poauTesneil, UX MAaTepUaIbHOrO U CEMEWHOIO TOJIOKEHUS, UMes B BULY,
YTO camo Mo ce0e MPEeUMYIIECTBO B MaTEpPUAIbHO-OBITOBOM MOJIOKEHUH OJHOTO
U3 poauTesed He sBIseTcs Oe3yCIOBHBIM OCHOBAHHMEM JMJIA YJOBJIETBOPEHUS
TpeOOBaHU 3TOTO POJUTEINS, a TAKXKE APYTUe 0OCTOATENBCTBA, XapaKTepU3yIOIIHe
00CTaHOBKY, KOTOpas CIOXXHWJIACh B MECTE MPOKUBAHUS KaXA0r0 U3 poautenei (1.
5 Tlocranosnenus [lnenyma). HecoBepuiennomnetnsas 3amypenko K.B.,07.05.2012
I.p. B CyJ€ U3bsBUJIA KEITAHUE MTPOKUBATH ¢ MaTepbto 3amypeHko C.A.

[Tonoxenusimu ct. 38 Konctutynuu PO npenycMOTpeHO, YTO MAaTEPUHCTBO
U JIETCTBO, CEMbsl HaxXOJSATCS IOJ 3allUTON rocyraapcra (dacth 1), a 3aborta o
JETSIX, UX BOCIIUTAHUE — PAaBHOE MPABO U 00S13aHHOCTH pOAUTENEH (4acTh 2).

[Tynkt 4 cr. 27 KoHBeHIMU 1Mo TpaBaM peOeHKa (NMIPUHATON PEe30JIoInei
44/25 TenepanpHoii Accambiien ot 20.11.1989 r.) mnpemycmarpuBaer, dYTO
rocy/apCTBa-y4aCTHUKU MPUHUMAIOT BCE HEOOXOAUMBIE MEPHI sl 0OECIICUCHHUS
BOCCTAHOBIICHUS COJEpKaHUS pPEOCHKa POIUTENSIMH WIM JPYTUMH JIMLIAMH
HeCyIuMHU (PMHAHCOBYIO OTBETCTBEHHOCTD 3a peOeHKa, KaK BHYTPU rocyJapcTBa-
y49acTHHUKA, TaK U U3-3a pyoOexa.

Cormacio cr. 80 CK P®: - pomurenm 00s3aHBl  COJEPKATH
HECOBEPLIEHHOJETHUX JIETEH.

Cratbs 63 CK PO mnpegycmaTpuBaeT, YTO POJAWUTENN HMMEIOT IMPaBO U
00s13aHbl BOCHHTHIBATH CBOMX JeTedl. Poautenn HeCyT OTBETCTBEHHOCTh 3a
BOCIIUTAaHUE W pa3BUTUE cBoux Jereid. OHM 00s13aHBbI 3a00TUTHCS O 3JI0POBBE,
(Gu3nyecKkoM, MCUXUYECKOM, TyXOBHOM U HPABCTBEHHOM Pa3BUTHH CBOUX JIETEH.

Cornacno ct. 61 CK PO poaurenu UMEOT paBHbIE NIPaBa U HECYT PaBHbBIC

00S3aHHOCTH B OTHOIIIEHHH CBOMUX I[GTGfI.
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Cornacao ct. 80 CK P® B ciywae, ecinv poaAWTENM HE MNPEAOCTABISIOT
COJIEp’)KaHME€ CBOUM HECOBEPIICHHOJETHUM JIETSIM, CPEICTBAa Ha COJCp)KaHHE
HECOBEPIICHHOJETHUX JeTeld (aJUMEHThI) B3BICKMBAIOTCS C pOAUTENCH B
CyZ1IeOHOM TMOPSIIKE.

Cratpeir 83 CK PO npemycMOoTpeHO, YTO TMPU OTCYTCTBUHU COTJIALICHUS
poauTene 00 yrjaTe alMMEHTOB Ha HECOBEPIICHHOJICTHUX JeTeH U B CIIydasXx,
€CIIM POJUTENb, OOS3aHHBIM YIIAYMBATh aAJUMEHTHI, HUMEET HEPEryJSPHBIH,
MEHSIONUHCA 3apa00TOK W (WJM) WHOW JI0XOJ, JUOO €CIM 3TOT POAUTEINb
noJiydaet 3apaboToOK U (MJIM) HHOM J0XO/ MOTHOCTHIO WJIM YACTUYHO B HATYpe WM
B BJIIOTE, TUOO €CJIM y HETO OTCYTCTBYET 3apa00TOK U (WJIM) UHOM JOXOJ, a TaKXKe
B JIpYTMIX, €CJIM B3bICKAaHHE AJIMMEHTOB B JIOJICBOM OTHOIIEHHUU K 3apabOTKy H
(W11) UHOMY JOXOAY POJMTEINISI HEBO3MOXKHO, 3aTPYAHUTEIBHO WA CYIIECTBEHHO
HapylIaeT WHTEpEeChl OJAHOM W3 CTOPOH, CyJ BIIpaBe OIPEACIUTh pa3Mep
QIMMEHTOB, B3BICKUBAEMBIX €KEMECSYHO, B TBEPAOW JEHEKHOW CymMMe WIH
OJTHOBPEMEHHO B A0JisIX (B cooTBeTcTBUU co cTtaTheid 81 CK P®) u B TBepmoi
JICHEHKHOU CyMME.

Pazmep TBepmol HEHEKHOW CYMMBI OINPEACTACTCS CYIOM HCXOAd U3
MaKCHUMAaJIbHO BO3MOXKHOTO COXpaHEHHs PEOCHKY TMPEKHEro YpOBHS €ro
oOecrieyeHusi ¢ Y4eTOM MAaTEpUaTbHOTO M CEMEWHOTO TMOJOXKEHUS CTOPOH H
JIPYTHX 3aCITy>KMBAIONIUX BHUMAHUS 00CTOSATEIHCTB.

B coorBerctBum co c1.117 CK P®, wuHAekcanuioo ajJMMEHTOB,
B3BICKMBAEMBIX [0 PEIICHHUIO CyJa B TBEPAOW ACHEKHOW cymMMe, IMPOU3BOIUT
OpraHu3anus WiId MHOE JIUIO, KOTOPHIM HANpPABJIEH HCIOJHUTEIbHBIN TOKYMEHT
(komusi HMCHOJHUTENBHOTO JOKYMEHTa) B CiIy4asiX, YCTAHOBJIEHHBIX YacTbio 1
ctatbd 9 u nyHkToM 8 uyactu 1 ctateu 47 DenepansbHOTO 3aKOHA OT 2 OKTAOps
2007 roma M 229-®3 "OO6 HUCMOJHHUTETHHOM TpOW3BOACTBe", MO0 CymeOHbII
MPUCTAB-UCTIOJHUTEb B paMKax UCIIOTHUTEIBHOTO IPOU3BOJICTBA
MPOMOPUMOHAIBHO  POCTY  BEJIMYMHBI ~ MPOKUTOYHOTO  MUHUMYMa  JUJIst

COOTBETCTBYIOILIEH COLIMANIBHO-IeMOrpaduecKoil Tpynibl HaceIeHus,
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YCTaHOBJICHHOW B COOTBETCTBYIOIIEM cyObekTe Poccuiickoit denepanuu no mecty
KUTENIbCTBA  JIMLA, [OJYYalOLIEro AaJIUMEHTbl, a MpU OTCYTCTBUHU B
CcOoOTBeTCTBYIOLIEM cyObekTe Poccuiickoil Pepepannu ykKazaHHONH BEJTUYUHBI
MPOMOPLMOHATBHO  POCTY  BEJIWYMHBI  MPOXKUTOYHOTO  MHHMMYMa  JJis
COOTBETCTBYIOLIEH COLIMANIbHO-IeMorpaduyecKoi IpyHIbI HaceJIeHMUs,
YCTAaHOBJIEHHOM B 11e710M 110 Poccuiickoint Penepanumu.

Pa3mep anuMeHTOB, B3bICKMBAEMBIX IO PELICHUIO Cy/a B TBEPOM I€HEKHON
CyMMe, B ULEISX HMX HHJEKCAllMM YCTAaHABJIMBAETCS CYJOM KpaTHBIM BEIHYHUHE
OPOXUTOYHOTO MUHHUMYMA, ONPEJIEICHHON B COOTBETCTBHM C MpPaBUJIAMHU ITYHKTa
1 ct.117 CK P®, B TOM yucie pa3mMep alMMEHTOB MOXKET ObITh YCTAHOBJIEH B BHJIE
JI0JIA BEJTUYMHBI TPOKUTOYHOTO MUHUMYMA.

Cornacno ITlocranonenuss Coeta MunuctpoB Pecniyonuku Kpsim ot 02
deBpans 2021 roma Ne 54 «OO6 yCTaHOBJIECHWM BEJIMYMHBI TPOKUTOUYHOTO
MUHUMYyMa Ha AYIIy HaceleHUs U MO0 OCHOBHBIM COIMAJIbHO-JeMOrpaduueckum
rpynnam Hacenenusi B Pecriyonuke Kpeim, Ha 2021 roa», «ycTaHOBJIEHA BEJIMYMHA
NPOKUTOYHOTO MHUHHUMYMa Il jaeTedl B pasmepe 11713 pyoOueit». Pasmep
AJTMMEHTOB B TBEPOM CyMMe JIOJDKEH OBITH OIpesieicH B pazmepe 5856 pyoaeit 50
KOTIEEK Ha HECOBEPIIICHHOJIETHETO peOeHKa.

C yuyeToM BO3MOXXHOTO HM3MEHEHHs TMOTPEOUTEITHCKUX II€H B MEPHO
B3bICKAHUSl AJIMMEHTOB IO PELICHHUIO CyAa HEOOXOAMMO OIpPENEIUTh MEXaHU3M
WHJIEKCAllUH B3bICKAHHBIX CYJIOM aJUMEHTOB B TBEPJOM JEHEKHONW CyMME, UCXOs
U3 U3MEHEHUs pa3Mepa NPOKUTOYHOTO MUHUMYMa.

Kpome Ttoro, 3amypenko C.A. NpuIoKWJIA YCWIMS [JI1 BOCCTAaHOBJICHUS
HApyIICHHbIX TMpaB, HE3aIJIAaHUPOBAHHOTO oOOpamieHuss 3a IOPUINYECKUMHU
yCIIyTaMH.

«Ha OCHOBaHMM H3J0KEHHOr0O, PYKOBOJACTBYACH crathamu 61, 80, 119
Cemeiinoro kogekca P®, crarbsmu 131-132 ['paxpgaHckoro mpoueccyaibHOTO
Kogekca POy,

[Ipomry:
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1. B wuckoBbix TpeOoBaHusx 3amypeHko Bukropa HuxonaeBuua k
3amypenko CBemiaHe AJIeKCaHAPOBHE OO0 OMNpEEICHUA MeCTa >KHUTEIbCTBA
pebeHka, OCBOOOXKIACHUU OT YIUIaThl AJIUMEHTOB, B3BICKAHWU aJTUMEHTOB —
OTKa3aTh;

2. OmnpenenuTe MECTO JKUTEIBCTBO MAJIONETHUX JETEH: 3aMypeHKO
Kpuctunel BuxrtopoBasl 07.05.2012 roma poxnenuss u 3amypeHko Kcenum
BuxropoBubl 19.12.2016 roga poxnaeHus ¢ Mareppro — 3amypeHKo CBeTiaHOU
AnekcanapoBHoit, mo azapecy Pecmybmmka Kpwim, Benoropckuit paiion, cemno
MenbHuuHoe, ynuia FOOuneiinasi, nom 25.

3. O6s3ath 3amypenko Buktopa HukomnaeBuua yrjiauyuBaTh B MOIO MOJIb3Y
Ha cojaepkaHue nouyepu 3amypeHko Kcenun BukrtopoBubl, 19.12.2016 rona
POXKIEHUS, €KEMECSYHO AJIUMEHTHI B pa3mepe 5856 (MATH ThICSY BOCHMHCOT
NSATUACCATH 1ecTu) pyosneit 50 xomeek Ha COAEp:KaHHUE U 10 COBEPUICHHOJIETHUS
pebeHka, C TMOcCieaylomel WHACKCalMed MNPOMOPLUUOHAIBHO — YBEIMYEHHUIO
IPOKUTOYHOTO MUHUMYMa, 10 COBEPILIEHHOJIETUS peOeHKA.

4. MHpexcaluyio alMMEHTOB MPOU3BOJIUTH MPOMOPIUOHAIBHO YBEIUYECHHIO
IPOKUTOYHOTO MUHUMYMA B MOPSAJKE UCIIOJHUTEIBHOTO IPOU3BOJICTBA.

5. Bswickatb ¢ 3amypenko Bukrtopa Hukonaesuua, 14.11.1988 r.p.

CyneOHBIE pacXobl, CBI3aHHBIE C PACCMOTPEHHUEM JIETa.
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