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AHHOTAIMA

AKTyalnbHOCTh HCCJIENOBAHUS 3aKIIOYACTCS B TOM, YTO B COBPEMEHHBIX
YCJIOBUSIX JIOTOBOp SIBISICTCS HOPUAMYECKUM (PAKTOM, JIeKallMM B OCHOBE
00s13aTeNbCTBA, HEKOE COIJIAIlICHUE MEXKAY JABYMS WJIM HECKOJbKUMH JUIAMH 00
YCTaHOBJICHWU, U3MEHEHUU U MPEKPAIICHUHU TPAXKIAHCKUX TIPaB U 00SA3aHHOCTEH.
JIOTOBOPHOE TMPaBO MPEJCTaBISIET COOOM WHCTUTYT MpaBa, KOTOPBIM BKIIOYAET
HOPMBI, PETYJIUPYIOIINE 00513aTeIbCTBA, BOSHUKAIOUIUE U3 JOTOBOPOB.

PackpeiTHe CYHIHOCTH JOTOBOPHOIO MPABOBOrO PETYJIMPOBAHUS, METOJIOB
oOecrieyeHusi Ha €ro OCHOBE COTJAaCOBAaHHOCTU JEMCTBUI MapTHEPOB HUIpaeT
KIIOUEBYI0 poOJb. VIMEHHO [OrOBOpPHOE TMIPaBO CTAHOBUTCS  CPEICTBOM
dbopmanuzanuu MOJTUTUKO-TIPABOBBIX u COLMAJIBHO-?KOHOMUYECKUX
B3aMMOOTHOIIICHHUM, MPUOOPETaeT 3HAYCHUE YHHBEPCAJIBLHOIO PETYISATOPHOTO
uHCTpyMeHTa. C MOMOIIBIO HOPM JOTOBOPHOTO MpaBa YHOPSJOYMBAECTCA BECH
CIEKTP SKOHOMMKO-TIOJIMTUYECKUX, MEKKYJIBTYPHBIX U MHBIX OTHOUIEHUW Cpelau
roCy/IapCTB, MEXIYHapOIHBIX (PUHAHCOBBIX CTPYKTYp U  OpraHHU3aIui.
CoBepIIeHCTBOBAaHUE JOTOBOPHOTO IMPABOBOTO PETYIMPOBAHUE HEBO3MOXKHO 0€3
pa3BUTHs TNPUHIUIOB. B Hacrosiee BpeMs pelmieHue mpodiieM COOII0IeHUS
IPUHIMUIIOB JIOTOBOPHOI'O TpaBa W IMOWCK HAIMpPAaBICHUI UX COBEPILIEHCTBOBAHUS
SABJIIOTCS] JUCKYCCUOHHBIMHU, TPEOYIOIUMHU TOTOTHUTEIBHBIX pa3paboTok. B aToit
CBSA3U MOATBEPKIAAETCS aKTyAIbHOCTh TEMbI UCCIIE0OBAHUSI.

OOBEKT uccienoBaHus — OOMIECTBEHHBIE OTHOIIEHHUS, B TPAHUIIAX KOTOPBIX
peanu3yroTCsl MPUHLHUIIBI JOTOBOPHOTO MpaBa.

[IpeameroM wuccnenoBaHUs — SIBIASIIOTCS  HOPMBI  IIpaBa, B KOTOPBIX
pealn3yoTCs TNPHUHUUIBI JOTOBOPHOIO IIpaBa, HX COAEPKAHUE, 3HAYCHHUE,
COOTHOUIIEHHE MEXTY COOO.

Ilens BBIMYCKHOW KBaTU(UKAIMOHHONW PabOThI COCTOMT B HWCCJICIOBAHUH

0COOEHHOCTEH TOTOBOPHOTO MPaBa, KIACCU(DHUKAIIUU €T0 OCHOBHBIX MPHUHIIUIIOB.
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BBenenue

AKTyanbHOCTh TEMBI HCCIEAOBaHHUS. B COBpEMEHHBIX YCIOBHUAX JIOTOBOP
SBJISIETCS IOPUIUYECKUM (PaKTOM, JIeKallUM B OCHOBE 0053aTEbCTBA, HEKOE
COTJIALIIEHUE MEXAY JBYMS WM HECKOJIbKMMH JUIaMd 00 YCTaHOBJICHUH,
M3MEHEHUH U MPEKPaIlleHUH TpakIaHCKUX MpaB U o0si3anHocTe. IMeHHO 1oroBOp
SIBJISIETCS. BAXKHBIM MHCTPYMEHTOM MPABOBOTO PETYJIMPOBAHUS UMYIIECTBEHHBIX U
COOTBETCTBYIOIIMX HEUMYIIIECTBEHHBIX OTHOIIEHUI. B CBOIO ouepenb, JOrOBOPHOE
npaBo TMpeACTaBisieT coOOW MHCTUTYT TIpaBa, KOTOPBIM BKJIIOYAET HOPMBI,
perynupyrounme o0053aTeNnbCTBa, BO3HUKAIOUIME W3 JOTOBOPOB. Y CHEHIHOCTH
XO3MCTBEHHOM OMepald BO MHOTOM ONpPEIETAECTCS MPaBUIbHO COCTABICHHBIM
JOTOBOpPOM. ['paMOTHO  ChOpPMHUPOBAHHBIN JIOTOBOP CIIOCOOCTBYET YETKOM
periaMeHTallu  B3aUMOOTHOILICHUH  MEXKAY  CTOpOHAaMM,  HapTHEpaMu,
b (PeKTUBHOMY OCYIIECTBIEHUIO cAenku. HeobxonumMo OTMETUTH, YTO JOTOBOP
ABIIIETCS MEPOM 3aIIUThl HHTEPECOB CTOPOH cleiKku. JloroBop, ohOpMIIEHHBIH C
omMOKaMH M  HEJAOYETaMU MOXKET ObITh MpPHU3HAH HEJEHCTBUTEIBHBIM,
HE3aKJIIOYEHHBIM, YTO BBI30BET HETATHBHBIE TOCJIEACTBUS [JIs1 MapTHEPOB.
VYcnoxuenue (UHAHCOBO-XO3SHUCTBEHHBIX OINEpaliii U HHBIX CHEIOK Tpedyer
COBEPIIEHCTBOBAHUSI HOPM JOTOBOPHOT'O MpaBa, paclIUPEHUE MEp 3alUTHI IPaB U
MHTEPECOB KOHTPAr€HTOB.

[Ipoucxonsimass B Hactosiiiee BpeMs TpaHchopMalus M MOJACPHU3AIMSL
WHTETPAIMOHHBIX U JIE3UHTETPAIIMOHHBIX TTPOIIECCOB MEHSIOT ()EHOMEHBI ITPABOBOMA
pernaMeHTauuu. PackpbeIThe CyIIHOCTH JOTOBOPHOIO IIPABOBOT'O PETYJIUPOBAHUS,
METOJIOB OOECIEYeHUs Ha €r0 OCHOBE COTJIACOBAHHOCTH JEHCTBUN IMapTHEPOB
WrpaeT KIOYEBYI pOJib. MIMEHHO JOTrOBOpPHOE MNpPaBO CTAHOBUTCS CPEICTBOM
dbopmanuzanum MOJIUTUKO-TIPABOBBIX 151 COLMAIBHO-3KOHOMHYECKHX
B3aMMOOTHOIIICHUH, NPUOOPETAET 3HAYEHHUE YHUBEPCAJIBHOIO PETYISTOPHOTO
nHCTpyMeHTa. C MOMOIIBI0O HOPM JOTOBOPHOrO MpaBa YIOPSAOYMBAETCS BECh
CIIEKTP KOHOMUKO-TIOJIMTUYECKUX, MEKKYJIBTYPHBIX U WHBIX OTHOLIEHHWHN Cpeau

roCyJapcTB, MEXIYHAPOAHBIX (UHAHCOBBIX CTPYKTYp U  OpraHu3aluu.



CoBepIIeHCTBOBaHUE JOTOBOPHOTO MPABOBOTO PETYIMPOBAHHE HEBO3MOXKHO 0e€3
pa3BUTHs NpUHUUIOB. B Hacrosimee BpeMs pelieHHe MnpodsieM CoOI0aeHUs
MPUHIIMIIOB JIOTOBOPHOrO MpaBa M MOUCK HANpPABIEHUA UX COBEPIIEHCTBOBAHMS
ABJIAIOTCS JUCKYCCUOHHBIMHU, TPEOYIOIUMHU JIONOJHUTENbHBIX pa3padoTok. B atoi
CBSI3M MOJTBEPHKAACTCA AKTYaJTbHOCTh TEMbI UCCIIEA0OBAHMUS.

CreneHp Hay4dyHOM pa3pa0OTaHHOCTUM TeMbl HcclieqoBaHus. Bompocam
JIOTOBOPHOTO TpaBa, B YACTHOCTH MPUHIMUIIAM JOTOBOPHOTO MpaBa MOCBSILIEHbI
TPYAbl aBTOPOB IOPUJIMYECKOM JHUTEpaTypbl, Takux Kak: M.B. Anbxampaasu,
I'.3. AxmeroBa, M.B. bb14koB, A.N. T'poiicoepr, O.C. EpaxTuHa,
K.C. KongpatreeBa, H.B. I'ypeanoBa, H.I'. I'ycenbuukoBa, = M.H. lBaHOBa,
A.H. Knnpuenko, B.A. Konapartnena, A.JI. JIcOGenena, A.A. MysiBa,
E.JI. CyBopos, N.A. Ceixanos, E.I'. [llabnoBa u npyrue.

OOBeKT uccieoBaHus — OOUIECTBEHHbIE OTHOILIEHUS, B TPAHUIIAX KOTOPBIX
pEeaNM3yOTCS IPUHIUIIBI JOTOBOPHOIO IIpaBa.

IIpenmeToM uCClenOBaHUA — SABIIOTCA HOPMBI IIpaBa, B  KOTOPBIX
peaNM3yrOTC IPUHLMIBI JOTOBOPHOIO IIpaBa, HUX COACpPKAaHHE, 3HAUYCHUE,
COOTHOIIEHHE MEXY COOOM.

Llenb BBIMYCKHON KBaNMM(UKAIMOHHONW pPabOThl COCTOMT B HCCIECJIOBAaHUU
0COOEHHOCTEN JOTOBOPHOTO IpaBa, KJIacCU(UKALUY €r0 OCHOBHBIX MPUHIUIIOB.

JUis TOCTHXKEHUS! BbIILIEYKa3aHHOW 11€TM HEOOXOJUMO PEIINTh CIIEAYIOIINE

B3aMMOCBs3aHHBIC 3aa4H:

PaCKpBITh IOTOBOPHOE MPaBO, KaK CAMOCTOSITEIbHBIN MPABOBON MHCTUTYT

— JlaTh  XapakKTEePUCTHKY U  OOIYyl0  KJIacCU(PUKAIMIO  TMPUHITUIIOB
JIOTOBOPHOTO TIPaBa;

— HCCIIEIOBaTh COOTHOIICHHWE MPHWHIIMIIOB JOTOBOPHOTO TMpaBa C WHBIMH
HOPMaMH TPaKIaHCKOTO MPaBa;

— paccMOTPETh MPUHITUT CBOOOIBI IOTOBOPA;

— PacKphITh TPHUHIUI  HAJJIC)KAIIETO HWCIOJHECHHUS O005S3aTeIbCTB |

IOPUINIECKOTO PaBEHCTBA CTOPOH;

— W3YYHUThb UHBIC IPUHIHUIIBI IOTOBOPHOTO npasa B PD;



— BBISIBUTH NPOOJEMBI HWCIOJHEHUS JOTOBOPHOrO 00s3aTeNbcTBA U

cOOJII0ICHUS IPUHIIUIIOB IOTOBOPHOTO MPABa;

— PEKOMEHI0BATh HaIpaBJICHUS COBEPIICHCTBOBAHHUS MIPUHIIUIIOB

JIOTOBOPHOTO TpaBa.

Merononoruyeckass OCHOBA HCCIlieNOBaHUsA. B 1mpouecce mpoBeAcHUs
uccieoBaHusl ObUIM  3aJIeiCTBOBaHBI OCHOBHBIE METOJIbI, CIOCOOCTBYIOIIHE
chopmupoBaTh 0OOCHOBAHHBIE BBIBOJIBI W PEKOMEHJAIUM, & WMEHHO: aHalu3,
CUHTE3, JACAYKIIUS, UHIYKIIUS, CHCTEMHBIM U KOMIUIEKCHBIN MOAX0J, (hopMaibHO-
IOPUJINYECKUN METO/I, CPABHUTEIILHBIN aHAJIN3.

OMOUpUYecKord 0a3oif  HMCCleAOBaHUS SBWINCh HOPMBI POCCHUHCKOTO
rpaXkJaHCKOTO TIpaBa, IOPUAMYECKas JUTEeparypa, MaTepuayibl MEPUOIAYECKUX
U3JIaHui 110 TeMe ucciienoBanus. HopmatupHas 0a3a mMcciieoBaHUsl MPEeCTaBlIeHA
Koncrurynuen Poccurickoii deaepanuu; KOMIJIEKCOM POCCUMCKMX HOPMATHUBHO-
IIPABOBBIX AKTOB, PETYIUPYIOIIMX JTOTOBOPHBIE OTHOIICHUS.

Teopernyeckas 3HAYUMOCTh HMCCIICAOBAHUS 3aKJIIOYAETCS B BO3MOMXKHOCTH
UCITOJIb30BAaHMS TIOJIYYEHHBIX PE3yJIbTATOB B PACHIUPEHUN TEOPETHUECKON Oa3bl U
0011IeTeOPETUIECKHUX MPEICTABICHUH TI0 M3y4aeMOU TeMaTHKe.

[IpakTueckass 3HAYMMOCTb MCCIECHOBAHUS TMPOSBISECTCS B TOM, 4YTO
IPEIOKEHNS U peKOMeHAaIu1, chOpMUPOBaHHBIE B pabOTE, MOTYT MPUMEHATHCS
B COBEPIICHCTBOBAHUM OTACIbHBIX HOPM JEHCTBYIOIIETO JOTOBOPHOrO IpaBa.
Pe3ynbTaThl HcceoBaHusa MOYKHO HMCIIOIB30BaTh B IIporiecce 00yUeHUsS CTYACHTOB
1 OyAyIKX CIICIIUAINCTOB B 00JIACTH JIOTOBOPHOTO M IPakIaHCKOTO ITPaBa, a TaKkKe
mpu pa3padoTke y4eOHO-METONMYECKUX MOCOOuH, YIeOHUKOB COOTBETCTBYIOIICH
OTpaciia mpana.

Crpykrypa paboTel. PaboTa cocTOMT M3 BBEICHHS, TPEX IJIaB, 3aKIIOUCHHUS,

CIIMCKa HCHOHBSyeMOﬁ JIUTCPATYPBI U UCITIOJIb3YyCMbIX NCTOYHHNKOB.



I'naBa 1 [lonsiTHe U 0011251 XapAKTEPUCTUKA NPUHIUIIOB J0rOBOPHOI0

npasa

1.1 loroBopHOe NPpaBo KaK caMOCTOSITeIbHbII NPABOBOIl HHCTUTYT

B nacTosimiee BpeMsi HEBO3MOXKHO MPEACTABUTH (PMHAHCOBO-XO35UCTBEHHYIO
U HUHYIO JCSTEIbHOCTh 0€3 J0roBopoB. MMEHHO NOTOBOp BBICTYMAET BAKHBIM
dbyHIaMEHTaTbHBIM MMOHATHEM TPAXKIAHCKOTO MpaBa.

Poccuiickoe rpaxmaHckoe mnpaBo, Ha ocHoBaHuu ['K P®, ycranaBiauBaer
IPaBOBOE MOJIOKEHUE YIACTHUKOB TPAXKIAHCKOTO 000pOTa, OCHOBAHUS TMOSBICHUS
U TIOPSJIOK peaiu3alluu IMpaBa COOCTBEHHOCTH, WHBIX BEIIHBIX IpaB, MpaB Ha
pe3yJbTaThl UHTEJUICKTYAJIbHON JIESITEILHOCTH W MPUPABHEHHBIE K HUM CPEACTBA
WHUBUIYaJTU3alMH, PETYJIUPYET AOTOBOPHBIE M HMHBIC 0053aTENIbCTBA, JIMUHBIE,
UMYILIECTBEHHbBIE 1 HEUMYILIECTBEHHbBIE OTHOIIEHUSI.

B mHactosimee BpeMs B Hay4HbIX HCCIEJOBAaHUAX JIOTOBOPHOE IIPaBO
UMEHYETCA TO MHCTUTYTOM I'PakKIaHCKOT'O MPaBa, TO €ro NoI0TPACIIbIO.

WucTtuTyT mpaBa mpencTaBisieT co0OM  AJEMEHT CHCTEeMBbl IpaBa,
COBOKYITHOCTb IIPAaBOBBIX HOPM, KOTOpPBIE PETYIHPYIOT OJHOPOAHYIO TPYIILY
oOmIecTBeHHbIX  OTHOmIeHuH. Ilpu »d>TOoM HMHCTUTYT TmpaBa OOBEIUHSET
CHEUUAIM3UPOBAHHBIE HOPMBI IIpaBa, KOTOPHIE XAPAKTEPU3YIOT HOPUAUYECKHE
MOHATHUS, KATETOPUU U TIPUHITUIIBI.

[lo mamemy MHEHHIO, JOTOBOPHOE IMPABO MPEACTABISET COOOW WHCTUTYT
mpaBa, KOTOPBIM BKIFOYAET HOPMBI, PETYIHPYIONTHE 0053aTeIhCTBA, BOSHUKAIOIINE
U3 I0rOBOPOB.

HoroBopHoe npaso popmupyet noapasnen | 'K PO.

Cornacno c1. 420 'K P® noroBopom mpu3HAaeTCsl COTJIAIIEHHE JIBYX WU
HECKOJIBKUX JIUI] 00 YCTaHOBJICHUH, U3BMEHEHUU WJIM MPEKPAIICHUN TPAKIAHCKUX
npaB 1 o0si3aHHOCTEH [4].

3aKOHOJIATENIbHBIA MOAXOJ JOTOBOP pPacCMAaTPUBAET KAaK COTJIACOBAHHOE

HeﬁCTBHe, KOTOPOC HaIlpaBJICHO Ha MJOCTHIXCHHUC KOHKPCTHOI'O IIPpaBOBOI'O



pesynbrata. JloroBop B paMKax JaHHOrO IMOAXO0Ja MPEAcTaBisieT coOoM
JIBYCTOPOHHIOIO MJIH MHOTOCTOpOHHIO0 caenky [10], [13], [25].

[IpaBOOTHOIIEHUS, KOTOPBIE MOSBISIOTCS B UTOrE 3AKIIOYEHHUS JIOrOBOPA,
3aKOHOM ONpEJIETIECHbI KaK 00s13aTeNbCTBA.

Cornacuo crt. 307 I'K ®P B cuny obsi3atenbcTBa OJHO JUIO (TOJDKHUK)
00s13aHO COBEPIIUTH B MOJIb3Y IPYroro Juiia (Kpeauropa) onpeacieHHOE IeHCTBHE,
KaK-TO: MepeaTh UMYIIECTBO, BBIMOJHUTH pabOTy, OKa3aTh YCIYTy, BHECTH BKJIajl
B COBMECTHYIO JI€SITE€IIbHOCTh, YIUIATUTHh ACHBI'M U T.I., JUOO BO3JEpPKATHCS OT
OTPEJICTICHHOTO JIEUCTBUSI, a KPEAUTOpP MMEET MpaBo TpeOOBaTh OT JOJKHUKA
UCIIOJIHEHUS €r0 0053aHHOCTH.

OO0s3aTenbCTBa BO3HHMKAIOT M3 JIOTOBOPOB M JPYTHX CIENOK, BCIEICTBUE
NPUYMHEHUS Bpeia, BCJIEICTBUE HEOCHOBATEILHOTO O0OTaIlIEHus, a TAK)KE U3 MHBIX
ocHoBaHui, ykazaHHbIX B 'K P®. [Ipu ycTanoBieHUH, UCTIOTHEHUH 0053aT€IbCTBA
U TIOCJ€ €ro MpeKpalleHus CTOPOHBI 00s3aHbI JEWCTBOBAaTH JOOPOCOBECTHO,
YUHUTBIBas MpaBa W 3aKOHHBIE HWHTEPECHl Jpyr JApyra, B3aUMHO OKa3blBas
HEOOXOJIMMOE COJEHCTBUE JUISI JIOCTHDKEHMSI LIeNU O00s3aTelIbCTBa, a TaKxkKe
PeIOCTaBIIsS APYT APYTy HEOOXOAUMYIO HH(OPMAIIHIO.

C mpakTHuecKoro mnoJaxoJa JOTOBOP paccMaTpUBAIOT KaK JOKYMEHT,
coaepsKarui yemosus caenku [1], [5].

B nacTosimiee Bpems Je€HCTBYET CUCTEMA HOPM MpaBa, KOTOPbIE PETYIUPYIOT
JOTOBOPHBIE OTHOLIEHHS.

OTnenpHbIe TUIIBI U BUJIBI IOTOBOPOB pacKphiBatoTcs Bo BTopoi yactu [ 'K PO
Y HEKOTOPBIX MHBIX MPABOBBIX aKTaX, KOTOPbIE MPUHATHI B cOOTBETCTBUU ¢ ['K PO.
O6mue TpeboBaHusA K J0ToBOpY omnpeaesieHsl B TII. 27-29 'K P®. K noroBopHbIM
o0s3aTeNbCTBAM ~ MPUMEHSAIOTCS  OOIIHME TIOJIOKEHHS 00  00s3aTenbCTBax,
packpbiBaembie B cT. 307-419 TK PO [4].

3aKOHOM pEryJIMpyIOTCS W MpaBwiia O JACHCTBUM BO BPEMEHH JOTOBOpA.
NubiMu crioBaMH, K JOTOBOPY MOTYT OBITh IPUMEHEHBI T€ UMIIEpATUBHBIE MIPaBUIIA
3aKOHA, JCHCTBOBABIIME MPH €ro 3aKIOYEeHHH. Tak, Ipu U3MEHEHUU 3aKOHOB,

HU3MCHAIOIINX Tpe60BaHI/I$I K A0roBopaM, KOTOPBIC IMPHUHATHI IIOCJIC 3aKIIOYCHHA



JIOTOBOpPA, TO YCJOBHUS 3aKIIOYEHHOIO JOTOBOpAa OCTAKOTCS HEW3MEHHBIMU.
UckntouenueM sIBIISIETCS] CUTYallMsl, KOTJla B 3aKOHE YKa3aHa ero ooOpaTHas cuJia, T.e.
paclpoCTpaHEHUE 3aKOHA Ha OTHONIEHHMS, KOTOPhIE BO3HHUKJIM W3 paHeEe
3aKJIFOYEHHBIX JJOTOBOPOB.

B nHacTosiiiee BpeMs CyliecTByeT Hupokas Kiaccudukaius J0roBOpoB.

Hcxons u3 Koim4ecTBa CTOPOH, BBIACISAIOT JOTOBOPHI:

— JBYCTOPOHHHE, KOTJla KOJMYECTBO CTOPOH-YYaCTHHUKOB ABe. [Ipumepamu
MOTYT BBICTYNaTh JOTOBOPHI OKa3aHUS BO3ME3NHBIX YCIYT, JIOTOBOPHI
KYILTU TIPOJIaXKH, IOTOBOPKI OJPSIA U JIP.;

— MHOTOCTOPOHHHE, KOT/Ia KOJIMYECTBO CTOPOH-YYaCTHUKOB Oojee nByx. K
TaKuM JIOTOBOPaM MOTYT OTHOCHUTBCS JIOTOBOPBI TPOCTOTO TOBAPHUIIECTBA,
ydpeIuTeNbHbIC TOTOBOPHI (€CIIN yUpeauTeseit 6oee 1ByX).

Ncxonast u3 cOOTHOIIEHUS TTPaB M 00s3aHHOCTEN CTOPOH BBIJICIISIOT TIOTOBOPHI

[9]. [12], [26], [29]:

— OJHOCTOPOHHE O0S3bIBAIOIINE — B HUX 00SI3aHHOCTHU €CTh TOJIBKO Y OJAHOU
CTOPOHBI JIOTOBOpa, a JIPYrod MNPHUCYIIH TOJIBKO IpaBa IO JOTOBOPY.
Hampumep, norosopsl 3arima;

— JIBYCTOpOHHE OOSI3bIBAIONINE — B HUX Ka)KJlasg CTOPOHA UMEET KakK IMpapa,
Tak u oOs3aHHOCTH. Kak mnpaBuio, MHOTHE TpaxTaHCKO-TIPaBOBBIC
JIOTOBOPHI MMEIOT JBYCTOPOHHE oOOs3bIBatonuii xapaktep. [Ipumepamu
MOTYT BBICTYIIaThb JOTOBOPBI MOJAPANA, JIOTOBOPHI apEHJbl, JOTOBOPHI
BO3ME3HOTO OKa3aHUs yCIIYT.

ITo MOMEHTY cocTaBlIEHHUS 1OTOBOPHI AEIATCS HA:

— KOHCEHCYaJbHbIE — CUMTAIONIMECS 3aKIIOYEHHBIMH C  MOMEHTa
JNOCTHXKEeHUs1 cornamieHust. [IpuMephl Takux JIOroBOpPOB: KYIUIS-POAaXa,
apeHja, KpeAUTHBIN U 1Ip.;

— pealibHble — CUUTAIOIIMECS 3aKIIOYEHHBIMUA C MOMEHTA Iepe/ladyd BEellu.
DTO AOTrOBOPHI IPY30NEPEBO30K, OAHKOBCKOTO BKJIaaa U JIp.

I/ICXOI[H N3 HAJIWYHA BCTPCUYHOIO MMPCACTABJICHUS BEIACIIAIOT JOTOBOPLI:



— BO3ME3/IHbIE — CBS3aHBI C MOJYYCHUEM BO3HATPAXKICHUS 32 UCIIOJTHEHUE
00s3aHHOCTEH;

— 0€3B03MEe3/IHbIE — JOTOBOPHI, COMNIACHO KOTOPBHIM OJIHA CTOPOHA 00sI3yeTCs
BBITIOJIHUTh ~ 00s3aTe€NbCTBA 0€3  BO3HArpaXkJAeHWs, TO €CTh Ha
0€3B03ME3HOI OCHOBE.

B I'K PO BbIZCNAIOT Tak)Ke TAKUE BUJIBI IOTOBOPOB, Kak [4]:

— MyOJINYHBIE;

— JIOTOBOPHI IPUCOCTMHEHUS,;

— TpeaBapUTENIbHBIC T0TOBOPHIL;

— JIOTOBOPHI B MOJIB3Y TPETHETO JINIIA;

— paMOYHBIE JOTOBOPHI;

— OINIMOHHBIC JIOTOBOPHI;

— JIOTOBOPBHI C UCIIOJTHEHUEM 10 TPEOOBAHUIO.

CoBpeMeHHOE 3aKOHOIATEIBCTBO TO3BOJISET CHOPMHUPOBATH CHCTEMY
IPaXKJaHCKO-TIPABOBBIX JTOTOBOPOB, B OCHOBY KOTOPBIX 3aJ0KEH MX IMPAaBOBOM
pe3yJbTar.

[lepByto rpy1iy J0roBOPOB COCTABISIOT JOTOBOPKI, KOTOPBIE HAIIPABJICHBI HA
nepeaady uMmyiiectna. Takue 1oroBopsl peryaupyrores riasoit 30 'K PO (kyms-
npojaaxa), rinaBoi 31 (MeHa), rimaBoi 32 (napenue), riaaBoit 33 (peHra), rinaBoi 34
(apenna), rnaBoi 35 (HaeM >KWJIOTO MTOMEIEHHUs ), raaBoit 36 (ccyaa).

Bropyto rpy1iny 10roBOpoB COCTaBISIOT «IOTOBOPHI IO BHIIOJTHEHUIO padoT.
D70, KaK MpaBuiIo, TOrOBOPHI MOAPAA, KOTOphIE peryiaupytores riasoit 37 'K PO
¥ BBITIOJIHEHUS HAyYHO-HCCIIEIOBATEIBCKHUX, OMBITHO-KOHCTPYKTOPCKUX PaboOT U
TEXHOJIOTUYECKUX paboT, KOTOphIe perynupytotcs riaaBoi 38 'K PO» [4].

Tpetbst rpynna JOrOBOPOB — 3TO JOTOBOPHI, HANPABICHHbIE HA OKa3aHUE
ycayr. K Takum J1oroBopaM OTHOCSITCSI «JOTOBOPBI BO3ME3/THOI'O OKAa3aHUsSl YCIyT
(rn. 39 'K P®), noroBops! nepeBo30k (ri1. 40 'K P®D), 3aitma u kpeaura (riasa 42),
(dUHAaHCUPOBAHUSL TMOJ YCTYNKYy JAeHexHoro TtpeboBanus (ra. 43 T'K PO),
O0ankoBckoro Bkiaga (ria. 44 I'K P®), 6ankoBckoro cuera (rin1.45-46 'K PD),
xpaHeHus (1. 47), komuccnu (1. 51) u mp.» [4].
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UYerBepras rpynma AOrOBOPOB IIPEACTABICHA JOTOBOPaMH, KOTOpBIE
HaIIpaBJICHBl Ha INepeayy MHTEJUIEKTYyaIbHBIX MpaB. K HUM OTHOCATCS TOTOBOPBI
OTUYXJACHUS UCKIIOYUTEIBHOIO NpaBa, KoTopble perynupyrorcs ['K PO.

[IsaTyt0 rpynmy BKJIIOYAlOT JOTOBOPHI, Ipearnoiararoimye (GopMUpOBaAHUE
oOobenuHeHuit. [IpumepoM MokeT OBITH JOTOBOP O COBMECTHOM JNIESITEIHHOCTH,
KOTOpBIH perynupyercs riasoii 55 K PO [4].

Takum oOpa3om, MPOBEAEHHOE HCCIIEOBAHUE IOKA3al0, YTO JOTOBOPHOE
IIPaBO MOXET pacCMaTpUBATHCS KaK CaMOCTOSITEIBHBIM IIPABOBOM MHCTUTYT,
KOTOPBIM ycTaHaBnMBaeT oOlue TpeOOBAHMS K JOrOBOpaM, PETYIHPYET MOPSIOK

3aKJIIOYCHUS U UCTTIOJTHCHUA JOTOBOPOB.

1.2 Xapaktepuctuka u o0mas KjIaccupUKamusi TNPUHIHUIIOB

JIOTOBOPHOT0 NIPaBa

[TpuHIIMIIBI AOTOBOPHOTO IpaBa MPECTaBISAIOT co00il 0a30Bble Hayana
JIOTOBOPHOTO TpaBa, KOTOPHIE BHIPAXKAIOTCS B JOTOBOPHOM IIpaBe B BHUJIE OOIIMX
HOPM WJIM B COBOKYIHOCTH OTAEIBHBIX KOHKPETHBIX HOPM, YCTaHABIMBAKOUIUX
COIEp’KaHME, XapaKTep HOPM  JOTOBOPHOTO  IpaBa, 3aKOHOMEPHOCTH,
peryaupyemMble JOTOBOPHBIM MPABOM.

ITo wmuenuto, E.J. CyBopoBa «Jjisi JIOTOBOPHOTO IIpaBa XapakTEpPHO
MIPAaBOHAJEIEHNUE, NO03BOJICHHE. VHBIMH CIIOBamMH, NPEACTABICHUE YYACTHHUKAM
MPAaBOOTHOLICHUN HEKHX IpPaB Ha COBEPUICHUU JEUCTBUH, CaMOCTOSTEIIBHO
IIPUMEHATh IIPABOBBIE CpPEICTBA I JOCTHXKEHUS CBOMX WHTEPECOB U
MOTPEOHOCTEH.

K BaxHOMy aTpuOyTy, pacKpbIBalOIIeMy HWHCTUTYT IpaBa OTHOCSTCS
ONPEAECIEHHbBIC IPUHIHUIIBI.

OcHOBHbIE Hayana, MPUHIMIBI TpaBa XapaKTEPU3YIOTCS HUMEIOUIUMCS
HOPMAaTHBHBIM 3aKpETUICHHEM 0a30BbIX MOJIOKESHHH, UICH, PYKOBOISIIUX JTCHUCTBUM
BCEX COCTABIIIONIUX €TI0 MPABOBBIX HHCTUTYTOB, CYOMHCTUTYTOB ¥ HOpM» [27, .
112].
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B ocHOBY NpHUHITMIIOB JIOTOBOPHOIO MpaBa 3aJ10KE€HbI MPUHIIUIIBI, KOTOPHIE
perymupytores cT. 1 'K PO. B yacTHOCTH, OCHOBY COCTaBIISIOT:

— IPUHIHT JOOPOCOBECTHOCTH YYACTHUKOB;

— TPUHITUI HAJJICKAIIETO UCTIOTHEHUs 00s13aTeNIbCTBRA;

— TPUHIUI PEaTbHOTO UCIIOTHEHHUS 0053aTEIbCTBA;

— OPUHIUI HEJOMYCTUMOCTH OJHOCTOPOHHErO0 OTKa3a OT WCHOJHEHUS

obs3arenbcTBay [4].

A.A. MynsBa cyuTaer, 4To K «0COOOMY MPHUHIMIY JOTOBOPHOTO IIpaBa
OTHOCHUTCS MPUHIIUI ¢BOOOIBI oroBopa. OH BBICTYIMAET KaK YacCTHOE MPOSIBICHUE
JTUCTIO3UTHUBHOCTH B TPAXKJAHCKOM TIPaBE U SIBISETCS KOHKPETHBIM BBIPAKEHHEM
OCHOBHBIX Hauajl TPaKJIaHCKO-TIPAaBOBOI'O PETYJIMPOBAHUS B cepe JTOrOBOPHOTO
npaBa. [IposiBneHHe MaHHOTO TPUHIIMIIA HAOMIOJAETCS TPU B3aUMOJICHUCTBUU
JIOTOBOPHOTO TIpaBa C HOPMaMH MPOIECCYyaIbHOTO TpaBa B XOJAE YTBEPKICHMUSI
mupoBoro cornamenus» [20, c. 140].

['.3. AXMeToBa OTMEYaeT, 4YTO «B COBPEMEHHOM JIOTOBOPHOM IIpPaBe
CYIIIECTBEHHOE MECTO 3aHMMAET MPUHIIUIT 3alIUTHI TPaKIaHUHA Kak Ooiiee ciiadoil
CTOPOHBI B JOroBope. ITo ycraHaBimuBaer cT. 461 u cr. 835 I'K PO.
[IpencraBieHHBIN NMPUHLIMUIT HAXOAUT CBOE OTPAXKEHHUE HE TOJBKO B POCCHMUCKOM
IPaKIaHCKOM 3aKOHOJATENbCTBE, HO U B npase EBporneiickoro Coro3a.

B uccnenoBanuy BONpoCcOB OTHOCUTEIBHO MPUHIIMIIOB JOTOBOPHOTO IMpaBa
HEJIb3s1 HE paccMOTpeTh [ [pUHIIMIIBI MEXTYHAPOJHBIX KOMMEPUYECKHUX JOTOBOPOB, K
KOTOPBIM OTHOCSITCS CIAEAYIOIIME: MIPUHIUI TOJIKOBAHUS U JOTOJHEHUS; TPUHLIUIL
J00POCOBECTHOCTH M YECTHOMW JEIOBOM MPAKTUKH; MPUHIIUI 00bIYasi ¥ MPAKTUKH;
MIPUHIUT yBEIOMIICHUS» [2].

H.B. I'yppsiHOBa 0TMEYAET, YTO «B UCTOYHHUKAX IOPUANYECKOMN JIUTEPATYPHI B
paMKax NPUHIMUIIOB JOTOBOPHOrO MpaBa PacCMAaTpPUBAIOT MPUHIIUI 3alIUThHl IPaB
Kpenuropa. JlaHHBI MPUHUUN NPETyCMaTPUBAET MEPBHI U CPEACTBA MOJYUYEHUS
MPUYUTAIOLIUXCA CYMM KPEJIUTOPY MO JI0roBopy. [’ paskaHckoe 3aKOHOIATEIbCTBO

PacCKpbIBAET OCHOBBI JJIsl BBEJICHUS YIPOILEHHBIX CYJI€OHBIX MPOLIEAYP B3bICKaHUS
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JICHE)KHOW KOMITCHCAIIMH ¥ OTIEPATUBHOMN 3aIIUTHI IPAB KPEAUTOPA ISl B3BICKAHHUS
NPUYHTAIONIMXCS IEHEXKHBIX CPEJICTB IO AOroBOpY» [6, c. 15].
M.B. bbIYKOB  yKa3blBa€T Ha TO, YTO «B CBSI3M C MPOSBICHUEM
YJaCTHOIIPABOBOTO  PETyJUPOBAaHUS B  JIOTOBOPHOM  IIpaBe  MPOSBISIOTCS
OTIpEe/ICIICHHBIC TTPUHITUIIBI, KOTOPBIE CBOMCTBEHHBI NI YacTHOTrO mnpaBa. K HUM
MO>XHO OTHECTH:
— PaBEHCTBO TOBAPOBIAJEIBIICB;
— CaMOCTOSITEIPHOCTh W WHHIIMATHBA TOBAPOBJIAJICIBIIEB B peaTu3alliu
NIPUHAJICKAIINX UM TIPaB;

— CB000/1a 3aKJIFOYaEMBIX JIOTOBOPOB;

— WCKJIIOYCHUE TIPOM3BOJIBHOTO BMEIIATEIbCTBA NYOJUYHOW BJIACTH B
yacTHBIC Jena» [3, c. 49].

OyHKIMS ~ XapaKTePU3YeTCs  CIOCOOHOCThIO  MPABOBOM  OOIIHOCTH
peaTu30BBIBaTh COCTABJISIOIINE €r0 MPABOBBIC CBOMCTRA.

A.Jl. JlebeneBa oTMedaeT, 4TO «pOjib JIOTOBOPHOI'O IpaBa 3aKIOYacTCs B
IPU3BaHUHU YIOPSIAOUNTD HOpMaJIbHBIC COIMATbHO-2KOHOMHUYECKHE
B3aMMOOTHOIIICHHUS.

Ncxons u3 peanuzaruu GyHKIIUNA MOXXHO BBIJEIUTH CICAYIOIINE TPUHITUTIBL:

— TIPHUHITUIIBI, BBITTOTHSIOMINE PETYIATHBHYIO (QYHKIHUIO (IPUHIIUIT CBOOOIBI

JIOTOBOpPA, YKBUBAJICHTHOCTH OTHOIICHUH);
— TPUHIUIIBI, BBITIOJHAIONINE OXPAHUTEIBHYIO (GYHKIUIO (TIPUHITUIIBI
peaslbHOT0, HaJyIeXkKaIiero ucroaeHus )» [18, c. 390].

Takum  00pa3oM,  NPUHIUIBI ~ JIOTOBOPHOTO  MpaBa  SIBJISIOTCA
dbyHIaMEHTaTbHBIMU HACSIMHU, KOHCTPYUPYIOIIHE CTPYKTYPY MHCTUTYTa MpaBa U
UMEIONIE  OMpeNeNieHHbIe  TMPHU3HAKW, TakWe  KaK:  OTHOCHTEJIBHOCTH,
KOHKPETHU3UPOBAHHOCTh TIPaB M 00sf3aHHOCTEH CyOBEKTOB, TpPeOOBATEIHLHOCTH
JIOJIKHOTO TIOBEICHUS, 1IeJICHATIPABICHHOCTb.

B mHacrosmee BpeMss MHOTHE HWCCIEAOBATENM PA3ACISIOT TMPUHITUTIIBI
WCIIOJIHEHUS 0053aTeNbCTBa, HE 3aTparuBas TaKHWe 3Talbl 00s3aTeIbCTBEHHBIX

MIPAaBOOTHOIIICHUI KaK yCTAaHOBJICHUE U MPEKpallleHHe 003aTeIbCTBRA.
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1.3 CooTHOIIEHNE PUHIMIIOB JOTOBOPHOI0 NPaBa ¢ HHBIMM HOPMaMH

IpaKaaHCKoOro nmpaBa

B coBpeMEHHBIX YCIOBUAX TpaXKIAHCKOE NPaBO MPEACTABIAET COOOU
BAKHEHIIYIO COCTABIIAIOLLYIO PAa3BUTOU IPAaBOBOU CUCTEMBI.

H.A. JlanblinHa OTMEUaET, YTO «TPakIaHCKOE MPaBO MpPEICTaBIseT cOOOit
COBOKYIIHOCTh FOPHJMYECKHX HOPM, OMNOCPEAYIOIINX YacCTHBIE OTHOILUEHHUS
OTJEIBHBIX JHI B 00IIeCTBE, chepa KOTOPHIX OUYEpTaHa YACTHBIMU JIMLAMU U UX
JaCTHBIMH HHTEpecaMm» [8].

[To wmuenuro H.I'. 'ypbsiHOBOM «IPUHLMIBI SABISIIOTCA  BaKHEWUIIMMU
CTPYKTYpHBIMH 3JIEMEHTaMu npaBa. OHM 3aJI0)KEHBI B OCHOBY IpaBa U BHELIHE
IPOSIBJISIFOTCS B HOPMATUBHBIX aKTaX. B COBPEMEHHBIX YCIOBUSX pACHPOCTPAHAETCS
no3uius, auddepeHnupyomas npaBo M 3aKOHOAATENbCTBO. B cBoro ouepens,
IPaBO MPEACTABISIET COOOM CIOXKHYIO CTPYKTYPY, BKIIOUAOIIYIO:

— IIPaBOBbIE IPUHIMUIIBI, IPEACTABISAIOIIME OCHOBY CTPYKTYpBI IpaBa:
IIPAaBOCO3HAHUE, HOPMBI, IIPABOOTHOLICHUS, IPABOIPUMEHUTEIBHYIO
IIPAKTHUKY;

— IIPaBOBbIE IMPEANMCAHUS O IMPABOBBIX JCUCTBUSIX, HEIOCPEICTBEHHO
pean3yIoNiie MPUHIUIIBI U TpeAnucanus» [6, c.15].

[TpyHIMIBI TpaBa, XapaKTEPU3YIOTCSI KOHKPETHBIMU UaesiMU. OHU SBISIOTCS

IIPOSIBJIEHUEM JIOI'MBI IIPABa.

MHOXECTBO ITIOJIOKEHMM MpaBa IPEACTABIAIOT IPAKTUYECKYIO LIEHHOCTH
TOTJ1a, KOTJJa OHU KOHKPETU3YIOTCS ¥ BBICTYNAIOT B BUJE IPUHLIUAIIOB.

B.A. KongpaTbeBa cuuTaeT, 4To «OOIIENpPAaBOBbIE MPUHIUIIBI, K HIPUMEDY,
IPUHIMI J00POCOBECTHOCTH, COIJIACHO KOTOPOMY CYOBEKT, KOTOPBI BCTYNAET B
ar00ble  MPaBOOTHOILIEHUS, MPEANOJaraeTcs HE HMMEET MPOTUBO3aKOHHBIX
NOMBICIOB. OTAENbHBIE MPE3YMIIIIMM MOTYT IPETEHI0BATh HA POJb OTPACIEBBIX
npuHUUNoB. K npumepy, npe3yminins HEBUHOBHOCTH Il YTOJIOBHOTO IpaBa. Ee

HEJIb3s pACCMATPHUBATh TOJBKO KaK MPUEM IOPUINYECKON TEXHUKH, O [Ipesymnunn
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KaK CpeACTBa, NPUEMbI IOPUIUYECKON TEXHUKHU. [I0 cBOEM 3HAYMMOCTH OHU HE
JIOCTUTJIA YPOBHSI MPUHIIUIIOB, HAIPUMED, MPE3YMIMIUsI CMEPTH JIUIla, OE3BECTHO
OTCYTCTBOBaBIIIETroO Oosiee Tpex jeT» [16, c. 38]

A.H. Kuituenko ormMedaeT, 4To «aOCOJIFOTHOE OTOXKAECTBICHNE TPUHITUIIOB U
MIPE3YMIIUI SBIISETCS HEOOOCHOBAHHBIM. TOJBKO JIMIB OTJAEIbHBIE MPE3yMIIUU
MOT'YT OBITh PACCMOTPEHBI KaK MIPUHIUIIBI NpaBa. B mepByto ouepenn, peub UIET O
MPE3YMIIIHNHU TOOPOCOBECTHOCTH U PA3yMHOCTH.

B tepMuHONOrMM MOHATHN NPUHIMIIA U MPE3YMIIIUUA €CTh CYIIECTBEHHbIC
ornnuus. Tak, NPe3yMIIUs TMPEACTABISIET COOON MPEANOI0KEHUE BBICOKOM
cTerneHu 00001IeHNsI 00 OTCYTCTBUU WJIM HAJIMYUU IOPUINUECKUX (PAKTOB, KOTOPHIC
MOATBEPKIAIOTCSA MPAKTUKONW. B CBOIO ouepesh, MPUHITUI MPEACTABISAET OOIIUM
HavajgoM. To ecTh MPUHIIKMIT HEJIb3s OMPOBEPIHYTH, a MPE3YMIIIIUI0 MOKHO» [14, ¢.
31].

Knaccudukaiys DpUHIUMIIOB TPa)KJaHCKOTO IpaBa IMpeJCcTaBisieT cobOoi
OJIHH U3 BXHEUIIINX METOI0B UX Mo3HaHus. OHa AuBepCcUUITUPYET IPUHIIUIIBI IO
OTIpeIeJICHHBIM KBaJTU(DUKAITMOHHBIM OCHOBAHUSIM.

OG6m1as Teopus mpaBa TUBEPCUPUIIMPYET MIPUHIIUITBI TTpaBa Ha:

— obmue,

— MEXOTpACJIEBBIE,

— OTpacieBble,

— MOPUHLMIIBI OTJAEJIBHBIX MPABOBBIX HHCTUTYTOB.

H.A. /laHpminHa OTMEYaeT, YTO «OOIIHe MPHUHIMUIBI TpaBa BKIOYAIOT
MIPUHIIUIIBI, TAKUE KaK:

— 3aKOHHOCTb,

— CHOpaBeIJIMBOCTD,

— IOPUANYECKOE PABEHCTBO,

— couuanbHasa cBo0oa,

— 0OBEeKTHBHAS UCTHUHA,

— OTBCTCTBCHHOCTD 3a BUHY.
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CrenmanbHas auTepaTypa B 00JacTH OOIICH TEOpUH MpaBa MOIApa3aAeisieT
OPUHLMIBI TpaBa Ha: CONMAJIbHO-TIOJUTUYECKHE, HPABCTBEHHO-ITHUECKHE,
opuandeckue» [8].

[lo Hamemy MHEHHIO, IPUHIUIBI JOTOBOPHOTO TMpaBa CIEAyeT OTHECTH K
MPUHIUTIAM OTAEIIBHOTO MPAaBOBOTO MHCTUTYTA.

Kak oTmeuanoce paHee K OCHOBHBIC MPHHIIMIIBI JOTOBOPHOT'O TIpaBa
BKJTIOYATOT:

— IPUHIUT JOOPOCOBECTHOCTH YYaCTHUKOB;

— TIPUHIIMI HAJISKAIIETO NUCTIOMHEHUS 0053aTeIbCTBa;

— TIPUHIIMI PEaIbHOTO MCTIOTHEHUS 00s13aTeNIbCTBRA;

— TMPUHIMAI HEJOIMYCTUMOCTH OJHOCTOPOHHEIO OTKa3a OT WCIOJHCHHUS

oOsi3aTenbcTBay [4].

K kimtoueBbIM MPUHIMIIAM TPAKIAHCKO-TIPABOBOTO PETYIHPOBAHHS OTHOCST
NPUHITUTIBI TAKAE KaK:

— HEJOIyCTHMOCTH IPOU3BOJIEHOTO BMEMIATEILCTBA KOTO-TH00 B YaCTHBIC

nena;

— OpUAMYECKOE  PABEHCTBO  YYACTHUKOB  TI'PAKIAHCKO-TIPABOBBIX

OTHOIICHUH;

— HEMPUKOCHOBEHHOCTH COOCTBEHHOCTH;

— JUCIO3WTHBHOCTh B TIPUOOPETCHMH, OCYIISCTBICHHH W  3allUTe
IpaXXJTaHCKHX TIPaB;

— OecnpensaTCTBEHHOE OCYIIECTBICHUE TPa)XAaHCKUX IpaB, B TOM YHUCIE
CBOOOIBI UMYIIIECTBEHHOTO 000POTa;

— 3ampeT  3/I0ynoTpeOJeHHs M[paBOM M HWHOTO  HEHAJJIeXkKAIlero
OCYIIECTBIICHHS TPAKTAHCKUX TPAB;

— BCEMEpHas OXpaHa TPaXKIAHCKUX TIpaB, BKIOYasS BO3MOXKHOCTh
BOCCTAHOBIICHUS HAPYIICHHBIX MPaB U 00ECTICUCHNE UX HE3aBUCUMOM OT
BJIMSTHUSI CTOPOH Cy/IeOHOM 3aIHTHI;

— COXpaHCHHWE MPaB B CIIydae 0TKa3a rpakIaH 1 IOPUINYECKIX JIUI] OT 3TUX

pas.
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E.I'. [llabnoBa cuMTaeT, 4TO «HPHHLMIBI OTpaciell Poccuiickoro mpasa
3a4acTyl0 SBJISAIOTCS PE3YJIbTATOM PAa3BUTHS KOHCTUTYLHOHHBIX IIOJOKECHUH U
OPUHIMI CBOOOABI JOrOBOpa SIBISIETCS OJHUM M3 KIIOYEBBIX IPHHIIUIIOB
noroBopHoro npasa» [31, ¢. 125].

N.P. CyHratoB 0TMEUaET, YTO «IIPUHIUI CBOOO/bI I0rOBOPA ABJIAETCS TAKKE
0a30BOil ujeell, IMOJIOKEHHOW B OCHOBY pPETrYJIMpPOBaHUS OOILIECTBEHHBIX
OTHONIEHUN B cdepe rpakgaHCKoro rmnpasa. Hacrtosimumii nmpuHuun oOnaaaer
MEXTYHAPOIHBIM OCHOBOIIOJATAIOIIUM XapaKTePOM U peaan3yeTcs B OOJbIIMHCTBE
rocyaapcts mupa. CobOoja goroBopa SIBISETCS HEOOXOAMMBIM 3JIEMEHTOM
KOHCTUTYLIMOHHOTO CTaTyca JHMYHOCTH, TO €CTb 0a30Bble MpaBa U CBOOOBI
COOTHOCHMBI C TIPUHITUIIOM CBOOOIBI ToroBopa» [28, c. 259].

«CoJiep>kaHusi MPUHIKIIA CBOOOIBI JOTOBOPA, BBUY €r0 3aKOHOAATEIBHOIO
3akperieHus B 421 cratee nepBoil yactu 'K P®, rae nmepedncieHbl OCHOBHbBIE
[IPAaBOMOYMS YYaCTHUKOB I'PAXKAAHCKUX IIPABOOTHOIIECHUN

— TpaXKJaHe U IOPUANYECKHUE JINIA CBOOOIHBI B 3aKJIIOYEHUHU JOTrOBOPA;

— CTOPOHBI MOT'YT 3aKJIFOYUTh JOIOBOpP, KaK IPELYCMOTPEHHBIN, TaAK U HE

IIPEAYCMOTPEHHBIN 3aKOHOM WJIY UHBIMU IIPABOBBIMU aKTaMU;
— CTOPOHBI MOT'YT 3aKIIIOYUTh JOIOBOP, B KOTOPOM COAEPKATCS DJIEMEHTBI
Pa3JIMYHBIX JOTOBOPOB, IIPEAYCMOTPEHHBIX 3aKOHOM WM WHBIMHU

MIPABOBBIMHU aKTaMM (CMEILIAHHBIN JOTOBOD);

— YCIIOBHUSI JIOTOBOpPA OIPEACISIOTCS 10 YCMOTPEHHIO CTOPOH, KpOMeE
CJIydaeB, KOTJIa COJICpKaHHE COOTBETCTBYIOIICTO YCIOBHS MPEATIHCAHO
3aKOHOM HJT WHBIMU TIPABOBBIMH aKTamu» [4].

B xone mporecce mccienoBaHus MPHHIIAIIA CBOOOIBI JIOTOBOPA, BHUMAaHUE
clieyeT OOpaTUTh Ha B3aWMOJICHCTBHE M MPOTHBOPEUUS C MHBIMU TPHHIAIIAMU
rpaxaanckoro mpaBa. COOTHOIIEHHWE TEX WIA WHBIX TPUHIMUIIOB IpaBa
XapaKkTepu3yeTcss KaK 3Ha4YuMO€ B BOIPOCAX IMMOCISAYIOMETO WCIIOIb30BAHHMS

HOPMBI T1paBa.
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A.W. MakapeBuu, A.Il PaGenr ormeudaror, uto «mnpobiieMoil BbIOOpa
MPUMEHEHUST 3aKOHOJATCIIBHBIX TMOJOKEHUA XapaKTEpHBI IS TPaKIaHCKOTO
000pOTa, OMPEAENAIONIEroCs TUHAMHUYHOCTHIO TAKOTO BU/Ia OTHOIIICHUH.

Hanwume B 3aKOHOATENBCTBE TPOTUBOPEUAINX WITH B3aMMOUCKITFOYATOIITIX
HOPM HE SIBJISICTCSI HOHCEHCOM, a HEO0OXOIUMOCTBIO; MOJO00HBIE TPOTHBOPCUHS
BCTPEYAIOTCS W CPEIM OCHOBOTIOJATAIONIUX MPUHIIMIIOB TPAXKJTAaHCKOTO IpaBa, B
YaCTHOCTH TIPHUHIIMII CBOOOJBI JOTOBOPHI, KOTOPHIA 3a4acTyl0 CTaJIKHBACTCS C
npuHIMIoM go0pocoBecTHOCTH» [19, ¢. 153].

N.P. CyHratoB B CBOMX TpyAaX OTMEYAET, YTO «K OYCBUIHOW TpoOIIEME
YCTAHOBJICHUS COOTHOIICHUS TIPUHIIMIIOB CBOOOJBI JIOrOBOpa M MPHUHIUIIA
T00pOCOBECTHOCTH  OTHOCHTCS ~ OTCYTCTBHE€ HMX IIOJHOTO TIOHMMaHHS |
OTIpeIeIEHHOCTH.

B Hacrosimiee BpeMs HET HMCUEPIBIBAIONIEIO OTBETA O TOM, YTO TaKOE
TO0OPOCOBECTHOCTh, OJHAKO CYIIECTBYIOT 3aKOHOAATEIbHBIC IPEANUCAHUS,
COJIepIKaIre JaHHYIO0 KaTeropuIo.

Bo3zHukaer Bompoc, eciii HET TOJTHOTO MOHMUMAHHUS, TO 10 KaKHUM KPUTEPHSIM
ONIPEeNECTUTh JEHCTBYET JIM CTOpOHA CHENKH JoOpocoBecTHO. HasBaHHBIE
TIOJIOXKEHUS SIBJISTFOTCSI OCHOBOM JIJIsl IPUMEHEHUS MPUHITUIA TOOPOCOBECTHOCTH B
00513aTeJILCTBCHHBIX TPABOOTHOIIICHUSIX.

3akoHOJATENh TEM  CaMbIM  3aKpemwsi  IOCTyJaT  HEOOXOIWMOCTH
700pPOCOBECTHOTO TIOBEICHHMSI MPU BCTYIUICHUH B 00513aTE€IHCTBEHHBIC OTHOIICHUS
co BceMHu MHBIMU Jumiamu. Ho 4to e Takoe qoOpocoBecTHOCTH? Kak omnpeneiunTs,
YTO CTOPOHA CIIETKU ACHCTBYET JOOPOCOBECTHO B T€X WJIM MHBIX 00CTOSTEIHCTBAX ?
Hy>XHO OTMETHTB, UTO CIIOPBI OTHOCHTENBHO JAHHOTO BOMPOCA BEAYTCS B HAYYHOU
TUTEpaType yxKe He mepBoe cTojietue. Ecim paccMatpuBaTh CBOOOY TIOTOBOPA Kak
a0COIOTHOE HWYEM HE OTPAaHWYCHHOE IMpaBo, TO chepa MPUMEHEHHs MPUHIIAIIA
I0OPOCOBECTHOCTH CYIIECTBEHHO OTIPAaHUYMTCS, BeIb JOOPOCOBECTHOCTH B
JIOTOBOPHBIX OTHOIIICHUSIX, TIO CYTH CBOEH, SIBISCTCS KPUTEPUEM CITPABETMBOCTH

[28, c. 260].
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IIpoBOass  COOTHOILIEHME  OTHAEJIBHBIX  IIPUHLUIIOB  JOTOBOPHOIO U
Ipa)KJaHCKOT'O MpaBa, BUAHO UX CXOACTBO U B TOXKE BpeMsI IPOOJIeMbl TPUMEHEHUS
OTZEJIbHBIX IPUHLIUIIOB B IIPAKTHKE.

Takum oOpa3om, B MepBOil TJlaBe U3yueHbl 0a30BbI€ MOHATHUS JIOTOBOPHOIO
npaBa. Ha ocHOBe NpPOBEIEHHOIO MCCIENOBAHUSA OIPEAEICHO, YTO JIOrOBOPHOE
MpaBO MPEJACTaBIsET COOOW HHCTUTYT IIpaBa, KOTOPBIA BKJIIOYAET HOPMBI,
peryaupymoume 00s3aTeNIbCTBa, BO3HMKAIOUIME W3 J0rOBOpoB. B naHHOMN riase
UCCIIEIOBaHbl BUABI JOTOBOPOB M HMX HOPMATUBHOE peryiupoBaHue. Jlana
XapaKTepucThKa W oO0mas kKiaccupuKalus NPHUHIMIIOB JIOTOBOPHOro mpasa. B
pe3yJibTaTe MPOBEAECHHOIO UCCIIEAO0BAHMS BBIABICHO, YTO IIPUHIUIIBI JOTOBOPHOIO
paBa CJeAyeT OTHOCHUTb K MPUHLHUNAM OTACJIBHOIO IIPAaBOBOIO MHCTUTYTA.
CyniecTBeHHOE BHUMAHUE YAEJIEHO COOTHOLLIEHHUIO PUHIIUIIOB JOTOBOPHOTO MpaBa

C UHBIMHU HOPMAaMHU I'PAXKIAHCKOTI'O IIpaBa.
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I'naBa 2 UcciienoBanue OCHOBHBIX NPUHIMUIIOB J0rOBOPHOIO NPaBa

2.1 IlpuHuun cBo0oabI J0T0BOpPa

K ocHOBHOMY TMpaBOBOMY pETYJSATOPY HMYIIECTBEHHBIX OTHOIIECHHI
OTHOCHUTCSI TPaKJIaHCKO-TIPaBOBOM J0roBOp. B OOJBIIMHCTBE CTpaH MOJ TaKUM
JOTOBOPOM TTOHMMAETCA HEKOE COIVIAIIEHHWE, KOTOPOE YCTAHABIMBAET, WU3MEHSET
WIM TpeKpamiaeT oo0s3arenbcTBa.  TakumM — 00pa3oMm, JOTOBOP  BKIIOYAET
WHJIUBUYyaIbHbIC IPABOBBIC MPEANMCAHNS OTHOCUTEIBHO YCIOBUN YCTAHOBJICHHS,
W3MEHEHUS WIN MPEKPAIICHUS TPAKIAHCKUX TIPaB U 00s3aHHOCTEH.

B ocHOBy mnpaBOBOro peryjaMpoBaHUs TPaxJaHCKO-TIPABOBBIX JIOTOBOPOB
3QJI0)KEHbI TPUHIUIBL. VIMEHHO TPUHIMIBI TpaBa PACKPHIBAIOT OCHOBBI
3aKOHOMEPHOCTH MpaBa, XapaKTePU3YIOT €ro Hayajao U COLUAIbHOE 3HAUYCHUE.

B o6Gmactu noroBopHoro mpaBa K OJAHOMY M3 KIIIOUEBBIX MPUHIIMIIOB
OTHOCHUTCS IPUHITUI CBOOOBI JOTOBOPA.

Tak, B cBoem uccinenoBanuu JI.B. 3aliHynuHa cnpaBeaIMBO OTMEYAET, YTO
«IIUPOKOE MPUMEHEHHE M BO3MOXHOCTU JOTOBOpa OOYCIIOBIIEHBI T€M, YTO, Kak
npaBoBasi ¢opMa, OH COOTBETCTBYET XapakKTepy pPETyIHUPYEMbIX TpPa’KJaHCKUM
NpaBOM  HMMYIIECTBEHHBIX  OTHONIEHWH  pBIHKA,  KOTJa  HEOOXOJMMBI
CaMOCTOSITEJIbHOCTh W HMHUIIMATHBA YYAaCTHUKOB HSKOHOMHUYECKOTO 00OopoTa W,
CJIeIOBAaTENbHO,  OMpECNeHHass CBOOOMa  (AMCIO3UTUBHOCTH)  IPABOBOTO
peryiaupoBaHusi. OTH OCHOBOIMOJIAraOIINE Havyaiga JOTOBOPHOTO MpaBa B YCIOBUAX
PBIHOYHOM SKOHOMHMKH 3akperuieHsl B ctathe 421 'K «CBoboma goroBopa»» [11, c.
221.].

M.C. Kyume3oBa oOTMEYaeT, 4TO «CBOOOJa JOrOBOpa MPOSBISIETCS B
HECKOJIbKUX PAa3JIUYHBIX aCTEeKTaXx.

Bo-niepBbix, 3TO cBOOOJAa B 3aKJIIOUYEHUU JOTOBOpa U OTCYTCTBHUE
MPUHYKICHUS K BCTYIUIEHUIO B JOTOBOpHBIE oTHOIIEeHus (1. 1 cT. 421 I'K). Nnaue
roBops, CyOBEKTHI IpakJAaHCKOrO IMpaBa CaMH PEIIAIOT, 3aKI0YaTh UM WIH HE

3aKJII0OYaTh TOT WM HWHOM JOTOBOP MNPOTHUB CBOEW BoJiM. [IpuHynuTenbHOE

20



3aKJIIOYEHHE  JOroBOpa  JIONMYCKAaeTCsd JIMIIb KaK  HUCKIIOYEHHE, TMPSIMO
MPEeTYyCMOTPEHHOE JIMOO 3aKOHOM (Hampumep, AJig NyOJIMYHBIX JOTOBOPOB B
cootBercTBUM ¢ T. 3 cT. 426 T'K), nubo n0OpoBOJBHO NPHUHATHIM Ha ceOs
0053aTeNbCTBOM (HapUMep, MO MPeBapUTEIBLHOMY JI0TOBOPY B COOTBETCTBUU CO
ct. 429 I'K).

Bo-BTOpbIX, CBOOOJA 10rOBOpa COCTOUT B CBOOO/E OMPEAEICHUS XapaKTepa
3aKio4aeMoro jgoroopa. MHbIMM crmoBaMM, CYOBEKThl HMMYHIECTBEHHOTO
(rpaxxgaHckoro) o60poTa caMM PEIIAar0T, KaKOH MMEHHO JOTOBOP UM 3aKITHOYHTh.
OHu BOpaBe 3aKIIYUTH JOTOBOP, MPEAYCMOTPECHHBIM 3aKOHOM WM HWHBIMU
MPaBOBBIMU aKTaMH, €CJIM TOJIbKO TaKOW JOrOBOp HE MPOTUBOPEUUT MPSIMBIM
3aKOHOJATENbHBIM 3alpeTaM M COOTBETCTBYET OOIIMM HayalaM M CMBICITY
rpakaHCcKoro 3akoHozaarenbeTBa (1. 1 cr. 8, m. 2 c1. 421 T'K)» [17, c. 112-113].

Copepsxanve mpUHIMIA CBOOOABI JOTOBOPA PACKPBIBACTCS YEpPE3 CUCTEMY
€ro 3JEMEHTOB. B 1opuamyeckoid IuTepaType BBIIEISAIOT pa3HbIE 3JIEMEHTHL. B
OOJIBIIIEeH CTETIEHH aBTOPBI CXOAATCS Ha CIEAYIOIINX AIeMEeHTaX:

— cB00O/a 3aKIIIOYEHUs JOTOBOPA U BEIOOpA MapTHEPA;

— cB000J1a BBIOOpA BUJA JOTOBOPA;

— cB00O/Ia YCTAaHOBJICHHSI YCIIOBUI COCTABIISIEMOTO JIOTOBOPA.

K snemenTam cB0OOIBI JOTOBOpA TAKXKE B OTAEIBHBIX MCTOYHUKAX OTHOCST
CcBOOOYy BbIOOpAa MeCTa M BPEMEHH COCTAaBJICHHUS JOTOBOpa, CBOOOMY (OPMBI
JIOTOBOpa, CBOOO1Y UBMEHEHHUS U paCTOPKEHUS JI0TrOBOPA.

A.B. HagonbHas oTMedaeT, 4To «JIJisi JOTOBOPHOTO TpaBa MPUHIIUATI CBOOOTHI
JIOTOBOpA SABJISAETCS 3HAYMMOM €ro COCTABISAIONICH €€ M MOTOMY 4YTO JaHHBIN
MIPUHIIUI SBJISETCS OCHOBOIIOJATAIONINM, Ha HEM 0a3upyercs I0TOBOPHOE IMPaBo.
bb110 OBI 3aTPpYAHUTENBHO YYECTh BCE CIIOKHOCTH, KOTOPHIE MOTYT BOSHUKHYTH ITPH
COCTaBJICHUHU JOTOBOPA, WIM PACCMOTPETh KAXIbIH OTAENbHBIN ciaydad. [IpuHnmn
CBOOOIBI JOTOBOPA MO3BOJISCT YIUTHIBATH MHIUBUYAIbHBIE (PAKTOPHI B TIpeIeax
JEUCTBHS MPABOBBIX HOPM, JlaBasi YYaCTHUKAM IPABO COCTABISITh COOCTBEHHYIO

«MOACIb» JOIr0BOpPaA.
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OrpanudeHue cBOOObI IOrOBOPA JAOMYCTUMO JIMIb B TIOPSIIKE UCKITIOUEHUS
U JIMIIb B TOW Mepe, B KOTOPOH MOJI00HOE OrpaHWYeHUE BOOOIIE JOMYCTUMO IO
OTHOIIECHUIO K TPAXAAHCKUM IIpaBaM, TO €CTh B LIEJSAX 3aIUThl KOHCTUTYIIHOHHOTO
CTpOSi, HPABCTBEHHOCTH, 370POBbsl, NIPaB U 3aKOHHBIX HHTEPECOB IPYTUX JIHII,
oOecrieueHusi OOOpPOHBI CTpaHbl W  OE€30MAaCHOCTH TOCYyAapcTBa, O YEM
ceuaereabcTByeT B 1. 2 ¢T. 1 K P®» [21, c. 325].

A.B. HagonbHast yka3bIBaeT Ha TO, UTO «IIOMHUMO YK€ Ha3BaHHBIX CIy4acB
OTpaHUYEHUS MPUHIIMIIA CBOOOBI IOTOBOPA, TAKMX KaK HEBO3MOXHOCTh OTKa3a B
3aKJIIOUYEHHUH JIOTOBOPA KOMMEpPUYECKOW opraHuzaiueid ¢ (pU3NYeCKUM JIUIIOM, TO
€CTh TOTpeOuTeNeM, BBICTYMAIONMUM CJIa00OH CTOpPOHOW JOrOBOpa, WIH
NPUHYXKJICHHE K 3aKJIIOYCHUIO JOrOoBOpa JIMIA, B3SABIIETO Ha ce0s Takoe
00s13aTeNTbCTBO MPU 3AKIIOYEHUU TPEJIBAPUTEIBHOTO JOTOBOPa, CYIIECTBYIOT H
WHBIC UCKJIFOUECHUS U3 JJAaHHOTO mpaBwia. Tak, B COOTBETCTBUHU €O CT. 529 ['K PO,
OJIMH KOHTPAareHT MOXXET TPeOOBaTh OT APYroro MPUHYAUTEIHLHOTO 3aKITIOUEHHS
JIOTOBOpA, €CIIM €ro TNpPeIMETOM SIBJISETCS TOBap, HEOOXOIUMBIM IS
rOCy/IapCTBEHHBIX HYXJ. Tak ke, Kak U KOMMEpUECKHe OpraHu3allii, OaHKU He
MOTYT OTKa3aTh B 3aKJIFOYEHHUH JI0TOBOpa 00 OTKPHITUM OAHKOBCKOTO CUETA CBOETO
kIneHTy (cT. cT. 845, 846 'K P®). Pazymeercs, BCE 3TO C y4€TOM OTCYTCTBHS
BECOMBIX OCHOBaHHU 11 oTKasza» [21, c. 325].

PaccmoTpum mpuMep cyneOHOM MpaKTHKK peain3aliuy IPUHIMIA CBOOOIbI
norosopa. [Tokynarens HenmwkuMoctu TOO obOpancst B apOUTPaKHBINA CYyJT C UCKOM
O TMPU3HAHUU HEJCUCTBUTEIBHBIM TMOCTAHOBJIECHUS AAMUHUCTPALMU TOpojia O
MpPEJOCTaBIEHUM €My Ha TMpaBaX apeHAbl 3€MEIbHOIO YYacTKa, KOTOpPBII
MpUHaANexKan ObIBIIEMY COOCTBEHHHKY CTPOCHHS Ha TIpaBe OECCpOYHOro
nosib3oBaHus. Vcter, mpuobOpeTasi cTpoeHre B COOCTBEHHOCTh IO JOTOBOPY KYTUIN-
NpoJaxu, nmonarail Ha ocHoBaHWU CT. 552 'K P®, yTo OH BHpaBe MOJb30BATHCS
3eMEIbHBIM YYaCTKOM Ha TEX K€ YCIIOBHSIX, UTO U Mpojasel] cTpoeHust. OTBETUUK
HacTauBaj, HA TOM YTO 3aKOHOJATENIb HE OTPAHUYMI MPaB COOCTBEHHUKA 3€MJIH B
BBHIOOpE 3EMJICMIONB30BAHUS, TMOCJIEAHUN BIpaBe pellaTh JIaHHBIA BOIMPOC

CaMOCTOSITEIbHO. ApOUTPAXKHBIN CyJl UCK YJOBJIETBOPHWII, TaK KaK MOCTAHOBIICHHE
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aAMUHUCTpaluu, Kotopoe o0s3biBanio TOO 3akiIouuTh C HEH AOTOBOP apeHbl,
SIBIISICTCS HE3aKOHHBIM KaK MPOTUBOpEYaIliee MPUHITUITY CBOOO B JoroBopa [22].
Takum o00pa3om, NPOBEIEHHOE HCCIEAOBaHHWE TIOKa3ajao, 4YTO CBOOOJA
JIOTOBOpa sIBJIIETCSl HeOe3rpaHnUHOM. TeM He MeHee, TaHHbIA MPUHIINI SBISETCS
BOKHEUIIIMM TPUHIIUIIOM JOTOBOPHOTO IpaBa, KOTOPBIA OMOCpPEIOBaH CBOOOOM
BOJIM MU COCTOMT B BO3MOXXHOCTHU CYOBEKTOB TPa)JIaHCKOTO IpaBa BCTyHaTh B
JOTOBOPHBIE MPAaBOOTHOLIEHHUS, YCTAHABIMBATh HUX COJEpPKAHHE, BHOCHUTH
U3MEHEHHMsSI, a TaKKe NpeKpallath JT0OpOBOJIBHO ONMUPAsCh Ha CBOI CBOOOAY H

UHTEPECHI.

2.2 IlpyHIMN HAVTEKAIET0 HCITOJTHEHUS 00513aTeJIbCTB U I0PUINYeCcKoe

PABEHCTBO CTOPOH

B coBpeMeHHBIX  YCIOBHAX  BBIMIOJHEHHE  O00S3aTCIBCTB  CIEIYET
paccMaTpuBaTh KaK UCIIOJHEHUE CYOBEKTUBHON 0053aHHOCTH, KOTOPasi BO3JI0KEHA
Ha JOJDKHMKA, TO €CTh COBEpIICHHWE UM COOTBETCTBYIOUIMX JECHUCTBUN WU
0e3/1eCTBUH, COCTABJIAIOMINX MTPEAMET 0053aTEIHCTRA.

Kak cnopaBemmuBo 3ameuaror A.M. KunkeeB, P.A. KiubueB «gonr
peaCTaBIseT co00M XOTh W Ba)XXKHYIO, HO BCE TOJIBKO YacTh 0053aTEIbCTBA, HE
HCUEPIIBIBAIOIIYIO €0 COAEPKaHUE KaK IPakAaHCKOTO MPaBOOTHOIICHHUS.

Jlpyrast 4acTh OTBEJICHa CYOBEKTUBHOMY IIPaBY KPEAUTOPA, OCYIISCTBIICHHE
KOTOPOT'O TOXKE JOJKHO BXOJIMTH B 00IICe MOHATHE UCTIONHEHHS 00s13aTenbeTBa. U
HaKOHEIl, Ha KpeauTopa B 00s3aTeNbCTBE 3a4acTyi0 BO3JIAraloTcs W O0COOBIe
KpeauTopcKue oosi3anHoCcTH» [15, ¢. 79].

B or1oii cBsA3M, HCHONHEHHE 005A3aTeNbCTBA (POPMHUPYET OIpPEaSICHHOS
MOBEJICHUE JOJDKHUKA, HCIIOJHEHHWE O0s3aTeIbCTBA TPAJAMIIMOHHO CBOIUTCSA K
BBITIOJTHCHUIO JOJDKHUKOM JieKaimied Ha HeMm oOs3aHHOCTH. C 3TOM MO3UIUU
HCTIOJIHEHUE 00s513aTeIbCTBA 3aKIIOYAETCS B COBEPIICHHH JIOKHUKOM B TOJB3Y

KpeJIUTOpa OMPEACICHHOTO ICHCTBUS, COCTABISAIONIETO MPEeAMET 0053aTeNIbCTRA.
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B stoMm cnydae, moBefieHUE JOKHHUKA JOJIKHO a0COTIOTHO COOTBETCTBOBATh
BCEM YCJIOBUSIM 00S13aTEIILCTBA, KOTOPBIE OMPEICIICHBI IOTOBOPOM HIIA 3aKOHOM, a
MIPU UX OTCYTCTBHU — O0bIYAsIM JIEJIOBOTO 000pOTa.

Takum 00pa3oM, BaXKHBIM MPUHIIUIIOM HCIOJHEHUS 00S3aTEIbCTB SIBIISIET
NpUHLMI, 3akperieHHbId B ¢T. 309 'K PD — npuHIun Haiexamero HCIoJIHEHUS
o0s13atenbeTB. CorjacHO JaHHOMY MIPUHITUITY 0053aTEIHCTBA TOKHBI UCTIOTHATHCS
HaJUIeKAIIUM 00pa3oM COIVIACHO C YCIIOBHSIMU 00s3aTEIbCTBA M TPEOOBAHUSIMHU
3aKOHA.

K.S. AnanbeBa B cBoedl pabore paccmarpuBas HopMbl cT. 309 'K P®
OTMEYAET, YTO «...B HEW MO-NIPEKHEMY HE JJACTCS JIETAIBHOTO ONPEICICHUS JAaHHOU
neUHUIMN, HE PACKPBIBAIOTCS €€ COCTaBHbIE AyieMeHTHl. [lpu obOpamieHuu K
TOJIKOBAaHUIO TEPMHMHA «HAJJICKAIIUN», MBI MOXEM TOBOPUTH O TOM, YTO OH
03HAYaeT TaKOW, KaKOU CIIEAyeT, HYXHbIM, COOTBETCTBYIOIINH, JOJKHBIN, a TAKKE
«HAJTOOHBIN, MPWINYHBIH, COOTBETCTBEHHBIN. Ecnn HCXOJIUTh u3
STUMOJIOTUYECKOTO 3HAYEHUS CJIOBA «HAIJICKAIIUI», TO TMPUMEHUTEIBHO K
UCITOJTHEHUIO 0053aTEILCTB MOXKHO YTBEPKAaTh, UTO HAJISKAIINM OYJIeT TaKOe UX
UCIIOJTHEHUE, KOT/ia IOBEJCHUE JODKHUKA W KpeauTopa, WX JAedcTBUS (WiIu
0e3/IeCTBHUS ), TOUHO COOTBETCTBYIOT BCEM YCJIOBHSM BO3HHUKIIETO 00s13aTEIIbCTBA
U TpeOOBaHMAM, ONPEICICHHBIM JOTOBOPOM, 3aKOHOM JINOO JIPYTHUMH MPABOBBIMHU
aKTaMH, a MPU UX OTCYTCTBUU — OOBIYASIMU WM WHBIMU OOBIYHO TPEIbIBISIEMBIMH
TpeboBanusamu.» [1, c. 85].

K.5l. AnanpeBa yka3plBaeT Ha TO, YTO «...0053aTEIBCTBO MOXET OBITH
(haKTUYECKH MCIIOTHEHO, HO HCIIOJHEHHUE MPOU3BEACHO ¢ HAPYIICHUEM CpOKa WU
ero mecta. [lo cmbicay . 1 cT. 408 'K P® Tonbko Haajexaiiee UCIOJHEHUE BO
BCEX CJIydasX OCBOOOXKIAaeT IOJDKHHUKA OT €ro OOS3aHHOCTH W MpeKpaliaet
00s13aTeIIbCTBO, TTOCKOJIBLKY HWMEHHO OHO COCTaBJISICT II€JIb YCTAHOBJICHUS H
CYIIIECTBOBaHMS BCEX 00s3aTeNbCTB. BesAkoe MHOE HCMOMHEHUE, HE SIBISIOIIEECs
HQJICKAIIUM, CTAHOBUTCSI OCHOBAaHMEM JUII MPUMEHEHUS K JOJDKHUKY
COOTBETCTBYIOIIMX MPUHYJIUTEIBHBIX MEp, BKJIOYAs MW MEPhl TPAXIAHCKO-

npaBoBoro xapakrtep» [l, c¢. 87]. ABTOp momaraeT, 4TO «4TO TpeOOBaHUS,

24



yctaHoBlieHHbIE B CcT. 309 'K P® sBustorcs TpeOOBaHUSAMH HE K HCIOJHEHUIO
BOOOIIIE, a UMCHHO K HaJIe)kKalleMy ucroHenuio» [1, ¢. 87].

B cBor ouepenp, E.M. CeHoTpycoBa OTMEYAET, UTO «PACKPBIBASI IPUHLHUII
HAJUIeKALIEro MCHOJHEHUs1 00A3aTeNbCTB 4Yepe3 HEOOXOJUMOCTh COOTBETCTBUS
MPEIOCTAaBICHHOTO JODKHUKOM HMCIOJIHEHMSI YCJIOBHSM  00si3aTenbCcTBA U
TpeOOBaHUSAM 3aKOHA, CJEIyeT UMEeTh B BHJY, YTO HCIIOJIHEHUE, He
COOTBETCTBYIOILIEE N3HAYAIBHO YCTAHOBJIECHHBIM COIJIAIIEHUEM CTOPOH YCIIOBHSIM,
B MIOCJIETYIOIIEM MOKET OBITh MIPUHATO KPEAUTOPOM B KAUECTBE HaAJICHKAIIIETO.

YKa3zaHHOE€ BO3MOXKHO IPU YCJIOBUU JTOCTHKEHHMS CTOPOHAMHU OTHAEIBHOIO
corjameHuss o0 HM3MEHEHUU YCIOBUH oOs3aTenbcTBa. B gaHHON cuTyainuu
MaKCHUMAaJIbHO COJIMKAIOTCSI TI0O BPEMEHHM JiBa IOPUAMYECKUX (pakTa: corjialieHue
CTOPOH 00 HW3MEHEHUH YCIOBHM 0053aTeNbCTBA M HEMOCPEJICTBEHHO CaMo
HaJJIekalee ucronenue» [25, c. 155].

Heob6xogumo o00paTtuTh BHMMAaHME, YTO B CIlydasix, KOTrJa B OCHOBY
HOSABJIEHUS] 0053aTENBCTB 3aJI0KEH J0IOBOP, CTOPOHBI KPOME 3aKPEIJICHUSI B HEM
npaB 1 005S3aHHOCTEN MOT'YT B paMKaX COOCTBEHHOI'O COTIJIAIICHUS YCTaHABIUBATh
nopsAok ux peanuzauuu. CrenoBaTenbHO, OOJBIIMHCTBO HOPM, KOTOpBIE
pPErylupyloT TOPSAOK  HUCHOJHEHHWsI  JOTOBOPHBIX  00s3aTE€IbCTB  UMEIOT
JUCIIO3UTUBHBIN XapakTep. B yacTHOCTH, MpaBuUiIa, KOTOPBIE B HUX COJEPKATCS IS
UCTIOJIHEHUS KOHKPETHOro 00s3aTeNbCTBA IMPUMEHSIOTCS TOJNBKO B CiIydae
OTCYTCTBUSI MHOTO COTJIAIIEHUS MEXKIY CTOpOHaMHu. TeM He MEHee, BBIIIOJIHECHHE
OTJEJIbHBIX IOTOBOPHBIX 0053aTEILCTB OCHOBBIBAETCS HE CTOJIBKO Ha COTJIAIICHUSX
cTopoH. CKOJIBbKO MOAYMHSIOTCS TPeOOBAHUIM 3aKOHOJATENIbCTBA.

[IpoBoasi wWccnenoBaHWE HENB3s HE COrJIAaCUThbCsl ¢  MHeHueM E.M.
CeHOTpyCOBOIl, UTO «IPHUHIIMII HA/IJIEXKAIIETO UCIIOJHEHNS TPaXXAaHCKO-TIPaBOBBIX
0053aTeNbCTB MpEANoaraeT, 4Tro OHU JOJDKHBI MCIONHATHCA HaJIekKAIIUM
00pa3oM B COOTBETCTBUU C YCIOBUSIMH 00s3aTENIbCTBA M TPEOOBAaHUAMH 3aKOHA, B
TOM YHCJIE€ B OTHOIIICHUH YCIIOBUM O CyObeKTe, 00bEKTE, MpeaMeTe 0053aTeIbCTRA,
CPOKaX, MECTE MCIOJIHEHUS, a IPU OTCYTCTBUU TAaKUX YCIOBUM M TPEOOBAHUI — B

COOTBETCTBHUH C OOBIYassMH MJIM WHBEIMH OOBIYHO npcabABIACMBIMHA Tpe6OBaHI/I$IMI/I.
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VYka3zaHHBIA NPUHITUI aJIPECOBAH HE TOJBKO JOJKHUKY, HO U KPEAUTOPY B 4aCTU
00513aHHOCTH I10 MPUHATHUIO HAJIJICKAIIETO UCTIOTHEHU» [25, ¢. 156].

Crnenyer moa4epKHYTh, YTO ABYCTOPOHHHME OOS3aTENIbCTBA MPEIOJIAraroT,
YTO BBINOJIHEHUE OOSI3aHHOCTH OJAHOW M3 CTOPOH HEBO3MOXHO J0 OCYIIECTBICHUS
HCIIOJIHEHUS JIPYroul CTOpoHOM. IIprMepoM MOXKET BBICTYIIATh IpoJa)ka TOBApa,
KOI'Jla mpojaBel] o0sA3yeTcs nepefaTh TOBap MOCIE €ro YaCTUYHON WM MOJHOU
omnatel.  Takue OOCTOSITENbCTBA CBA3BIBAIOT CO BCTPEYHBIM HCIIOJTHEHHEM
0053aTeNbCTB U JAOKHBI MPEyCMATPUBATHCS COTJIAIIEHUEM JBYX CTOPOH. JTO
3akpemsieno B . 1 ct. 328 'K P®. B curyanuu, xorga o0s3aHHas CTOpoHA He
UCIIOJIHSIET BCTPEUHOE 0053aTeNIbCTBO, €€ MAPTHEP UMEET MPaBO M0 CBOEMY BBHIOOPY
WIM TIPUOCTAHOBUTH UCIIOJIHEHHUE CBOETO 0053aTeNIbCTBA, MM OTKA3aThCsl OT €ro
UCIIOJIHEHUS U TOTPpeO0BaTh BO3MEIeHUS YOBITKOB. OTCIO/1a BHITEKAET CIIECYIOIIHI
OPUHIIMIT — 3TO IOPUINYECKOE PABEHCTBO CTOPOH.

PaccmoTpuMm mnpumep cyneOHONW TPaKTUKU 10 peaju3aluy  MPUHIUIA
HaJJIeXKalIero ucrnoiaHeHus: oos3arenscts. [loepo C.B. ob6paruics B cya ¢ HCKOM
kK OO0 «Macrep-Kom» 0 B3bICKAaHUM HEYCTOWKH B pasmepe 438724 pyO.,
KOMIIEHCAIlMU MopajibHOro Bpena B pazmepe 30000 pyO., mrpada B pazmepe 50%
OT CyYMMBbI, IPUCYXXJICHHOW cynoM. B oO0ocHoBaHWM CBOMX TpeOOBaHUN HCTEIl
ykazan, uyro 29.09.2014 r. cTOpoHBI 3aKJIIOYWIUA JOTOBOP Y4YacTUs B JI0JIEBOM
CTPOUTENBCTBE, OOBEKTOM KOTOPOTO SIBIETCS OJHOKOMHATHas KBaptupa. Mcren
MOJIHOCTBIO OIJIATHIJI CTOUMOCTh OOBEKTa JIOJIEBOTO CTPOUTEIHCTBA, & OTBETUYUK HE
BBITIOJIHUAJI CBOM 00s3aTeIbCTBA IO Tepefade KBapTUPbI B YCTAHOBJICHHBIN
noroBopoM cpok — 30.12.2015 r. Pemenuem Ilomonbckoro cyma MockoOBCKOMH
obmactu ot 25.07.2016 1. WCK yHOBIETBOPEH YAaCTUYHO: C OTBETUYMKA B MOJIB3Y
MCTLA B3bICKAaHbl HEyCTOWKa B pasmepe 438724 py0., KOMIEHCAMH MOPAIBHOTO
Bpena B pazmepe 2000 py6., mrpada B pazmepe 50000 py6., B yaOBIETBOPEHUHU
OCTaJIbHOW YaCcTH UCKOBBIX TPeOOBaHMI OTKa3aHO [24].

Takum 00pa3oM, MPOBEIEHHOE HUCCIEAOBAHME MOKA3aJ0, YTO MPUHIIUIIBI
HaJIJICKAIIEr0 MCIOIHEHUs 0053aTeNbCTB U IOPUIUYECKOIO0 PABEHCTBA SIBJISIOTCS

Ba’>XHBIMH IIPHMHOWUIIAMHA JOI'OBOPHOI'O IIpaBa.
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2.3 Hble NpUHLIUIIBI JOTOBOPHOrO npasa B P®

Oo6s3arenscTBeHHOE TpaBo B Poccuiickoit ®eneparuu xapakTepu3yeTcs
ONpPEACICHHBIMU HAIPaBICHUAMU CBOETO pas3BuTHs. B mepByw ouepenb
[JIaBEHCTBYIOIIEE MECTO B HEM OTBOJIMTCSA JOrOBOPHOMY TIpaBy, KOTOpOE
pPEryJIupyeT COMATbHBIE M SdKOHOMUYECKHE OTHOIIICHHs] OOMEHa.

B cBoro ouepenb, BHEOTOBOPHBIE 00513aTE€NIbCTBA, B YACTHOCTH, JCIUKTHEIE,
HA00OpOT, BBICTYNAOT (HOPMON Tpa)kAaHCKO-TIPABOBOM OTBETCTBEHHOCTH 3a
UMYIIECTBEHHbIC MPABOHAPYIIEHHUS, COCTABISIONIME B HEM HCKIIOUHUTEIbHBIE
CUTYaIluH, UB TAKOM BHUJIC OTACIISIIOTCS OT OOBIYHBIX JIOTOBOPHBIX 00513aTEIIbCTB.

Kaxk 651710 0TMEUYeHO paHee, OCHOBHBIE Havalla, paCKPBIBAIOIINE TPAXKIAHCKUE
MPABOOTHOIICHUSI U OMPEACISIONIME OCHOBY UX CTPOCHHUS U PA3BUTHSI HA3BIBAIOTCS
OPUHIMUIIAMH T'PaXIAHCKOTO IIpaBa.

Ha3znaueHue Takux MPUHIUIOB, KOTOpbIE MPsAMO  (OpMYyIHUPYIOTCS
3aKOHOJIATEJIEM WJIM BBITEKAIOT U3 OTIEIBHBIX HOPM, HAIPABICHO HA OOECIIeUeHHE
NPAaBWJIBHOTO TMPUMEHEHHUs TPaKJAaHCKO-TPABOBBIX HOPM M COACHCTBUSL Oojee
rIyOOKOMY TOHUMAHUIO  COJEPKaHUA W Ielel  TpakJIaHCKO-TIPaBOBOTO
pEryJaupoBaHUs.

Cnenyer OTMETHTb, YTO HapsAy C NPHHIMIAMH CBOOOABI JOTOBOPA,
HaJIJIeKAIEro UCIIOJIHEHUS 00513aTeNIbCTB, & TAKXKE PABEHCTB CTOPOH, CYHIECTBYIOT
HE MEHEE 3HAYMMBbIE ITPUHIIUIIBI JOTOBOPHOTO MPaBa.

Packpoem ocHOBHBIE U3 HUX M 00OCHYEM MX 3HaY€HWE B JOTOBOPHOM IIPaBe.

K BaxHOMYy mnpuHUOHMNY OTHOCHUTCS NPUHUWIN HENPUKOCHOBEHHOCTH
cooctBeHHOCTH. B I'pakmaHckoM 3aKOHOJATENHCTBE OOJBIIOC BHHUMAHHE
OTBOAUTCS HEMPUKOCHOBEHHOCTH coOcTBeHHOCTH (1. 1 cT.1 'K P®). Cnenyer
OTMETHUTh, YTO HEMPUKOCHOBEHHOCTh M 3alllUTa COOCTBEHHOCTH OTPAXKAaeTCi U B
nHbIX HOpMax ['K P®, koTopbeie KOHCTATUPYIOT MOJIOKEHUE, 3aAKPEINICHHOE B 4. 3
cT. 35 Koncrurynuu PO, rae neknapupyercs, uto « HUKTO HE MOXKET OBbITh JUIIEH

CBOEr0 UMYLIECTBA MHAYE, KAK IO PEUICHUIO cyaa. [[puHyauTenbHOe OTUyKICHUE
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MMYIIECTBA ISl TOCY/IapPCTBEHHBIX HYXKJ MOXKET OBbITh MPOU3BEICHO TOJIBKO MPU
YCJIOBUU MPEABAPUTEIBLHOTO U MOJTHOTO BO3MEIICHUSIY.

Tem He meHee [ K PD nomyckaeT NpUHYIUTENBHOE OTYYKICHHUE TOJBKO IO
OTPAaHUYEHHOMY KPYT'y OCHOBaHUU (PEKBU3UIIUS, BBIKYIl OECXO35UCTBEHHO
COJIEpIKaIUXCSl KYJIbTYPHBIX LIEHHOCTEH, KOH(MUCKALIUS U JIP.) U JIUIIh B CTPOrOM
COOTBETCTBHH C 3aKOHOM [4].

JlaHHBIN pUMEP OTpa)kaeT 3aKPeIUICHUE KOJEKCOM «BO3MOXHOCTH Y4acTHs
B I'paXJIaHCKO-TIPABOBOU JIESITEILHOCTH CYOBEKTOB KOHCTHUTYIIMOHHOTO IpaBa, a
uMeHHO PO u ee cyObEeKTOB. YUacTHE UX B PETYIUPYEMbIX IPaKAaHCKUM MPABOM
OTHOIIIGHUSIX ~ OCYIIECTBIIIETCS HA paBHBIX Hadajllax C TpaxJaHaMud U
topuarueckumu nuriamu (ct. 124 TK PD)» [4].

[TpuHIMNI peanbHOTO UCTIOJIHEHUS 0053aTEIBLCTBA IPEACTABISET COBEPIICHUE
TaKOro JIEUCTBUE, KOTOPOE COCTABIISET MPEAMET 00s13aTeNbCcTBA. JleficTBHEe TaKoro
NPUHIIMIIA CIIOCOOCTBYET MaKCHMMAaJIbHO MOJHOMY YJIOBJIETBOPEHUIO YYAaCTHUKOB
rpaXKIaHCKOTro 00opoTa.

A.B. JlyauHoBa yka3bIBa€T Ha TO, YTO IPUHLHII PEATBHOIO HCIOJHEHUS
oOs3aTenbCcTBa sBisieTcss BceoOmuM. [lpu 3ToM naxke Ha cTaguyd HOPMAJIBHOTO
UCTIOJIHEHUsI 00f3aTeNbCTBA OH HE TOTJIOMIAETCS TMPUHIIUIIOM HaAJIEkKAIIeTo
UCIIOJTHEHUS 00513aTeNbCTBa (TpeboBaHueM 0 HaaexanieM npeamete). [lockonbky
B Ciy4yae, €CIu KpEeOuTOp MPUMET WCIOIHEHUE C HAPYLIEHHEM YCIOBUSA
00s3aTENbCTBA O KA4ECTBE, TO peabHOE MCIIOJIHEHUE 003aTEIbCTBO OYAET NMETh
MeCTO OBITh, HO BOT HaJIJICXKAIIET0 UCTIOJIHCHUS y)Ke He OyIeT.

'K P® npeagycmarpuBaeT psx MOJOXKEHUN, KOTOPBIE CTUMYJIUPYIOT
JIOJKHUKA MCTIOMHATH 0053aTeNbCTBO B HaType. Tak, HampuMep, corjacHo m. 1 cT.
396 TK P® Bo3menieHne YyOBITKOB, yIJlaTa HEYCTOMKM 3a HEHaJJIexaree
UCIIOJIHEHHE 00s3aTeNhCTBA HE OCBOOOXKMAIOT JIOJDKHHUKA OT HCIIONHEHUS
oOs3aTenbcTBa B Hatype. Crofia ke OTHOCATCS 3aKperuieHHbie B ¢T. 397 u 398 'K
P® HOpMBI, MO3BOJSIONIME KPEAUTOPY MHOPYUYUTh HCHOJHEHHE O0O0s3aTeNbCcTBa
TpEThEeMY JIUIlY 3a CUET KpeauTopa U NoTpeOoBaTh OTOOpaHUS WHIWBUAYaJbHO-

omnpeaeneHHon Bemwm» [10, ¢. 1525].
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Cnenytouuii BaXKHBIM MPUHLMI JIOTOBOPHOIO TMpaBa — 3TO IPUHIUI
HEJIOIMYCTUMOCTH OJJHOCTOPOHHETO OTKa3a OT UCIOJIHEHUS 00s3aTeNIbCTBA.

Cr. 310 'K P® ycranaBnuBaeT HEJONyCTUMOCTb OTHOCTOPOHHETO OTKa3a OT
ucrnoyniHeHus o6s3arenscTB. CornmacHo m.l. cr. 310 OIHOCTOPOHHMI OTKa3 OT
UCIIOJIHEHUS 00s3aTeNbCTBA M OJHOCTOPOHHEE M3MEHEHHE €ro YCJIOBUH He
JOMYCKAIOTCsl, 3a HCKIIOYEHUEM CIIy4aeB, MPEAYCMOTPEHHBIX HACTOSIIHUM
Kozaekcom, IpyruMu 3aKOHAMU HJIH HHBIMU ITPABOBBIMH akTamu [4].

B BblleykazaHHOM cTaTbe OTMEYAETCS, YTO OJHOCTOPOHHEE H3MEHEHHE
yCIIOBUN 00s13aTEIbCTBA, CBSI3aHHOTO C OCYUIECTBICHHEM BCEMU €r0 CTOPOHAMHU
OpeNpPUHUMATEBCKON ACSTENBHOCTH, UIU OJJHOCTOPOHHUHN OTKAa3 OT UCIIOJIHEHUS
ATOro 00s3aTeIbCTBA JIOMYCKAETCA B CIy4asX, MPEIyCMOTPEHHBIX HACTOSIIUM
Konexcom, apyrumu 3aKkoHaMu, HHBIMHU TTPABOBBIMHU aKTaMU WUJIU JOTOBOPOM.

B cnyuae, ecnu ucnonHeHuEe 00s3aTENIbCTBA CBSI3aHO C OCYIIECTBICHUEM
OpEANPUHUMATENBCKON JEATEIbHOCTH HE BCEMHM €ro CTOpPOHAaMH, IPaBO Ha
OJIHOCTOPOHHEE U3MEHEHHUE €ro YCIOBUN MM OTKa3 OT UCIIOJIHEHUSI 0053aTeNIbCTBA
MOKET OBITh MPEJOCTaBIECHO JIOTOBOPOM JIUIIL CTOPOHE, HE OCYIIECTBISIONICH
IpEeANPUHUMATEIBCKON NEATEIbHOCTH, 3a UCKIIOUEHHEM CIIy4YaeB, KOrJa 3aKOHOM
WIM WHBIM I[PABOBBIM AaKTOM MPEIYCMOTPEHA BO3MOYKHOCTh MPEIOCTaBICHUS
JOTOBOPOM TaKoro Impasa Apyroi cropone [7], [15].

Heo6xoaumo ormeTut, uto npemycmorpenHoe 'K P®, npyrum 3akoHOM,
WHBIM TPABOBbIM aKTOM WA JOTOBOPOM IPaBO HA OJHOCTOPOHHUM OTKa3 OT
UCIIOJTHEHHsI 00s3aTEeNIbCTBA, CBSI3aHHOTO C OCYIIECTBICHHEM €ro CTOpPOHAMH
MpEANPUHUMATENBCKON  JE€ATENIbHOCTH, WIM Ha OJHOCTOPOHHEE H3MEHEHUE
YCIIOBHI TAKOTO 0053aTEIbCTBA MOKET OBITH 00YCIIOBIIEHO O COTJIAMICHUIO CTOPOH
HEOOXOIUMOCTBIO BBHITIIATHI OINPEISICHHON JEHEKHOH CYMMBI JPYTOM CTOPOHE
oOs3arenbcTBa [4].

Paccmotpum  mpumep — peaiM3aldd  OPUHIMIA  HEJIOMYCTUMOCTH
OJIHOCTOPOHHETO OTKa3a OT HCMOJHEHUsI 0053aTeNbCTB U3 CyAEOHOM MPaKTUKHU.
00O "PYC-TIAIINP" ob6patunocs B ApOutpaxHbiii cya MockoBCckoil obyiactu ¢

nckoM Kk UIT ®UNO2 o B3bICKaHUU 3aJJ0KEHHOCTH 10 JOTOBOPY KYTUIU-IIPOJAAXKHU OT
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05.07.2017 Ne PII-17/07 B pasmepe 2 771 495 py6., pacxomoB mo ymuiate
roCyJJapCTBEHHOU MONUTUHBI B pazmepe 36 857 pyo.

B o6ocHOBaHME UCKOBOTO 3asBICHUS UCTELl CChUIAETCS HA TO, UTO OTBETUUK
B HapylleHue ycnoBui gorosopa, ctateit 309, 310 I'K POK PO He ucnonHun cBou
00s13aTeNbCTBA 10 MOCTABKE MPEABAPUTEILHO OIIAYEHHOTO TOBapa, B CBSI3U C UeM
3aJ0JDKEHHOCTh OTBETYMKA MEPE] UCTLIOM B KOHEYHOM cueTe cocTtaBiuseT 2 771 495
pyo.

B oT13bIBe Ha HCKOBOE 3asBJICHHE OTBETYMK BO3pa)kaj, yKas3biBas, YTO CBOU
00s13aTeNIbCTBA BBITIOJIHUI B TIOJIHOM 00bEeME U JIJISI TIOATBEPXKICHUS CKa3aHHOMY
pea0CTaBUII TiepefaTouHble JOKyMeHThl. Cyj Ha3zHA4YWI CyIeOHYIO SKCIEPTH3Y
JIOKYMEHTOB.

DKCHepThl TOATBEPAWSIM TOJJIUHHOCTh JIOKYMEHTOB. Kpome Toro, cyn
OTMEYaeT, YTO MCTIIOM He OBLIM OCIOPEHBI MHBIC MPEACTABICHHBIE B MaTEepPUAJIbI
Jiela OTBETUYMKOM YHHMBEPCAJIbHBIE IE€PENATOYHbIE JOKYMEHTHL. [Ipum Takux
oOcTosITeNbCTBAX TPEOOBAHME MCTIIA O B3bICKAHWU C OTBETYMKA 3aJI0JKEHHOCTH
SIBJISICTCS. HEOOOCHOBAHHBIM U YOBJICTBOPEHUIO HE MOTIeKUT [23].

He wMenee BaxXHBIM B JIOTOBOPHOM IIpaBe SBISETCA  MNPUHIIUI
100pPOCOBECTHOCTH UCTIONHEHUS 00513aTEIhCTB.

B . 3 ct. 207 'K P® ykazaHo, 4TO NpPU YCTAHOBJICHWUM, HCIIOJHEHUU
o0s3aTeNbCcTBA U TIOCHE €ro MpEeKpaIleHusi CTOPOHBI O0S3aHbl JIEMCTBOBATH
100pPOCOBECTHO, YYMUTHIBAas MpaBa U 3aKOHHBIE HMHTEPECHI OPYT Jpyra, B3aUMHO
OKa3bIBasg HEOOXOIMMOE COACHCTBUE IJIsi JOCTHIKCHHS IIEeTU 0053aTeNbCcTBa, a
TaKXKe MPEAOCTABIISSL IPYT APYTy HeoOXoaumMyro nHopmaruto [4].

JlanHoe monoxkeHue Obu10 BBeaeHO B 'K PD denepanbHbIM 3aKOHOM OT
08.03.2015 Ne 42-®3 wu cramo 3aKperieHHeM OOIIEr0 T'PakIaHCKO-TPAaBOBOTO
MIPUHIIAIA T0OPOCOBECTHOCTH B chepe UCTIOTHEHUS 00S3aTEIbCTB.

TeM He MeHee Helb3s He COTJIacuThCs ¢ MHEHMEM A.B. /lyanHoBa «ieranpHas
neUHUIUS TEPMUHA «JOOPOCOBECTHOCTH» B TPAXKIAHCKOM 3aKOHOJATEIHCTBE
orcyTcTByeT. OJIHAKO HEKOTOPBIE €r0 KPUTEPUH MPUMEHUTEIIBHO K UCIOIHEHUIO

00513aTeNIbCTB MOKHO BBIBECTU U3 BbiIeynOMsIHYTOTO 11. 3 ¢T. 307 'K P®. To ecth
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100pOCOBECTHOE MOBE/ICHHE CYyObEKTOB UCTIONHEHUS 00s13aTebCTBA MPEANOaraet
y4eT TpaB U 3aKOHHBIX WHTEPECOB APYT JApyra MpHU HUCIIOTHCHUH 00s53aTeIhCTBa,
B3aMMHOE COJICHCTBHE CYOBEKTOB HCIIOJIHEHUE O0SA3aTEIhCTBA, a TaKXKe OOMEH
HeoOXoaMMON HHpopMaIuei 111 UCToIHeHHs 00s13aTenbeTBa» [10, ¢. 1528].

[IpoBeneHHOE  WCCAEAOBaHHWE  IOKa3ajo, YTO  JIOTOBOPHOE  IPaBO
OCHOBBIBACTCS Ha CHUCTEME IPHUHIUIIOB, KOTOPHIC ITO3BOJIAIOT KOHTpareHTam
JICHCTBOBATh B paMKax IPABOBOTO IOJISI U OBITH YBEPEHHBIMU B 3alllUTE CBOWX
UHTEPECOB.

Takum o0pa3oMm, BO BTOpOW TjaBe MPOBEACHO HCCIICIOBAHUE OCHOBHBIX
NPHUHIIMIIOB JTIOTOBOpHOTO mpaBa. Ocoboe BHUMaHUE OBLIO YACICHO TPHHITUITY
CBOOOJBI JIOTOBOpa, TPUHIIMITY HAJJICKAIIETO HWCIIONHCHHUS O0s3aTeIbCTB |
IOPUIMYECKOr0 PaBEeHCTBA CTOPOH. B JTaHHOH T1aBe pacKpPBITHI M MHBIC MPUHITUIIEI,

HMCHOIUEC CYNICCTBCHHOC 3HAUCHUC B JOIT'OBOPHOM IIpaBC.
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I'nmaBa 3 AKkTyasnbHbIe PodJieMbl CO0II0IeHUsI IPUHIUIIOB 10T OBOPHOI 0

NpaBa ¥ HANPABJICHUA UX PelLICHUA

3.1 IIpo6y1eMbl HCTIOJTHEHHSI IOTOBOPHOI0 005132TEJIHCTBA U CO0JII0IEHUSA

NMPUHIUIIOB IOTOBOPHOI0 NPaBa

B ycrnoBusix ycrnoxkHeHUsI XO3SWCTBEHHBIX OINeEpaluii JOTOBOPHOE IMPaBO
UTPACT BAXKHEHIITYIO POJIb B PETYJIMPOBAHUU IOTOBOPHBIX OTHOIIICHUH.

Kak copaBenqnmuBo otmeuaer [.3. AxmeTroBa «37eCh NPOCIEKUBACTCS
muddepennmanus 00s3aTeIbCTB B chepe MpeanpuHUMATEILCKON AeSTETbHOCTH U
OOBIYHBIX, OOIIETPAXKJAHCKUX 005S3aTCIBCTB, CPEAN KOTOPBIX BBIICISIOTCS
JIOTOBOpPHBIE 00s3aTE€NbCTBA C y4dyacTUEM TpaxkJaH-moTpeOutesneii. PasBurtue
OTHOIIIEHU 0OMEHAa yCUJIMBAET MHOT'000pa3He U YCIOKHSIECT CUCTEMY I'PaKIaHCKO -
IIPABOBBIX JOTOBOPHBIX OOS3aTENBCTB, BIEYET €€ Bce Oojee THIATeNbHYIO
BHYTPEHHIOIO TudPepeHnmannio (CKIaIbBaBUIYyIOCS HAa OCHOBE TPATUIIMOHHBIX,
KJIACCUYECKUX TUTIOB U BUOB JOTOBOPOB), MOSIBJICHNUE KOMITJIEKCHBIX (CMEIIaHHBIX )
¥ HETHUITMYHBIX JOTOBOPHBIX B3aUMOCBsI3ei» [2].

PernaMeHTaniiM TMOCTOSIHHO — YCJHOXKHSIIOIIUXCA U BUJOU3MEHSIONINXCS
OTHOIICHWH TOBapOOOMEHAa YCWJIMBAETCS POJb EAUHBIX OOMMX  HOPM
0053aTEILCTBEHHOTO TPaBa, MO3BOJIAIONINX, B YACTHOCTH, OTBEYATh U Ha 3aIPOCHI
HOBOM IIPaKkTHKUA 000pOTAa.

Bonee toro, BeIENAOTCS eAuHbBIC IS BceX chep TPaxmaaHCKOTO 000poTa
BUJIBI 00S3aTENIbCTB, HANpPUMEp, JEHEXKHBIE O00513aTeNbCTBA, BO3HUKAIOIINE B
NEeATENIbHOCTU BCEX €r0 yYaCTHUKOB.

H.I'. T'ycenpHUKOBA CUMTAET, YTO «Psi OOIMMUX TEHIACHIIMNA CBOWCTBEHEH U
3aKOHOJATEBCTBY 00 00s13aTeIhCTBAX, OCOOCHHO JTOTOBOPHBIX. 37€Ch B MEPBYIO
ouepelpb ClelyeT Ha3BaTh TEHACHIMIO YHU(HUKAIIUKA JOTOBOPHOTO MPaBa, TJIaBHbIM
obpazoM B cdepe TMNpodhEeCcCHOHATBHOTO MPEANPUHUMATEIBCKOTO 000poTa,

peanu3yiomyrocs B (Gopme co3naHus yHUPUIIUPOBAHHBIX OOIMMX HHCTHUTYTOB,
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€MHOOOPA3HO PETYIUPYIONIUX TOBAPOOOMEH HE3aBUCHUMO OT HAaIMOHAJIBHOM
(rocynapCTBEHHOI ) MPUHAJIEKHOCTH €TI0 YYaCTHUKOB.

Takue MHCTUTYTHI 3aKPEIUISIOTCS B PANie CHEHHAIBHBIX MEXIyHapOIHBIX
KOHBEHIIUNA, B €IMHOOOPA3HBIX HOPMATHUBHBIX M PEKOMEHJATEIbHBIX aKTaX, B
yHU(DUKAIIUA TOPTOBBIX 00bIYAEB, YTO MPU3BAHO OOJETYUTh U YCOBEPIICHCTBOBATh
OTIUYAIOUIMIICS HauOOJIBIIMM JUHAMH3MOM MEXIYHAPOJHBI KOMMEpPUYECKHM
(mpeanpuHUMaTENLCKHIT) 000poT» [7, c. 49].

[IpoBeneHHOE UCCIeI0BaHKE TO3BOJIMIIO BBISIBUTH ONPEIETIEHHBIE TPOOIEMBI
B COOJIIO/IEHHUS MPUHIIMIIOB JOTOBOPHOTO IpaBa.

Bo-niepBbix, coOit0ieHue TpUHIIMIa CBOOOAbI JOrOBOpa 3aTPYAHUTEIHLHO B
CIIy4asiX, KOr/ia 3aKJIF0UeHHEe JOTOBOPa SABIISIETCS 00s3aTENIbHBIM.

Bo-BTOphIX,  coOmiofieHHEe  MNpPUHIMIA  HAAJEKAIIero  UCHOJHEHUs
0053aTeNbCTBA BBI3BIBAET MPOOJIEMBI U3-32 OTCYTCTBHUSL:

— MeXaHW3Ma BO3MEIICHHUS YOBITKOB TMpPU HEUCIOJHEHUU JOTOBOPHBIX

0053aTEJIbCTB;

— METOJUKU pacueTra 00beMa KOMIIEHCAIIMM MOPAJIbHOIO Bpela KaK MEphI
OTBETCTBEHHOCTH 32 HEUCIIOJIHEHUE JJOTOBOPHBIX 0053aTENbCTB;

— 3aKpEIUICHHOT0 3aKOHOJATEJIbCTBOM IIEPEYHS JI0KA3aTelIbCTB, KOTOPHIE
MOJITBEPKAAIOT TOJYYCHHBbIC YOBITKM TPH HEUCIIOIHEHHUS JTOTOBOPHBIX
0053aTENbCTB.

PackpoeM Kaxayro BBIICIEHHYIO TIPOOJEeMYy COONIOACHUS TPUHITATIOBR

JOTOBOPHOTO IIPaBa.

Kax 6p110 0TMEUEHO paHee K OJIHOMY W3 KIIFOUEBBIX MPUHITUIIOB OTHOCHUTCS
MPUHIIAT CBOOOBI TOTOBOPA.

JI.B. 3aiiHy/inHa yKa3bIBaeT HA TO, YTO «3aKOHOJATEIbHO 3aKPEIUIEHO, YTO
Ha JIIOOYI0 CHIEJIKY PacHpOCTpaHsIeTCsl IPUHIUIT CBOOOIBI I0TOBOPA, a 3TO 3HAYUT,
YTO HE3aBUCUMO OT TOr0 K KakOM HMEHHO CJEJIKE OTHECTH HCIOJIHEHUE
00s13aTeNbCcTBa, OHA J0JIKHA COOTBETCTBOBATh MPUHIIMITY CBOOO/IBI JOTOBOPA.

B pamkax ['pakganckoro npasa U3B€CTHO UCKIIOUECHUE U3 JEUCTBUS JAHHOTO

[IpyuHOMWIIA, B CJIy4ac, KOrJda 3aKJIIOYCHUE AO0TIrOBOpa ABJISACTCA 00s13aTEIILHBIM.

33



[IpyuMeHUTENBHO K CAENKE WCHOJHEHUS [AHHBIA NOPUHLUN OKaXEeTCs
MPAKTUYECKU HEJECUCTBYIONIUM, TOCKOIBKY UCTIOJHEHUE 00513aHHOCTH JI0JKHUKA U
NPHUHATHE HAJIC)KAIIETO UCTIOTHEHHS SIBIIAIOTCS 00s13aTebHbIMu» [11, . 218].

NHbpiMU cllOBaMHM, «CTOPOHBI TPAKTHUUYECKH BO BCEX CIIy4asx OOs3aHbI
COBEpIINUTH CAENKY. VCKIIOUEHUE COCTaBAT CIydau, KOrJa B CHJIY 3aKOHA WIIH
COIJIAIIEHUS CTOPOH COOTBETCTBYIOIIASl CTOPOHA HMMEET IPAaBO OTKA3aThCS OT
UCTIOJHEHHS B OIHOCTOpOoHHEM mopsiake» (ct. 310 'K PD) [4].

ITo muenuto JI.B. 3aliHyIMHON «M3bSITUE CTOIb 3HAYUTEIBHOTO YUCTIA CAEIOK
U3-TI0J] ACHUCTBUS MPUHIUIIA CBOOOBI JOTOBOPA MOXKET BBbI3BIBATH TEOPETUUYECKUE
COMHEHUSI B TPaBUJIbHOCTU KBaTU(UKAIIMKM UCTIOTHEHUS KaK CIIENKH (JI0roBopa).

Pazpemienue 3toli mpoOiieMbl BHAWTCS TJABHBIM 00pa3oM B TOM, YTO
MPUHITUIT CBOOOIBI IOTOBOPA 3aKII0YaeTCsl B CBOOOIE CYyObEeKTa MO MPUHSATHIO Ha
ce0sl FOpUIMIECKON 00A3aHHOCTH, HO KaK TOJIbKO OHA MPUHSITA, BOZHUKAET Opems
€€ MCIOJIHCHMUS.

3nech caM CyOBEKT JOTOBOPHBIX OTHOIIEHWH CcaMOOTpaHW4uil cels B
coOCTBEHHOHN CcBOOOJIE, CBA3aB cels 00s3arenbeTBOM. CX0Kee caMOOTpaHUYCHHE
BBI3BIBACTCS U MPEABAPUTEIBHBIM JIOTOBOPOM.

CTOpOoHBI 3TOTrO JIOTOBOpa OOS3YIOTCS 3aKIIOYUTh B OYIyIIEeM OCHOBHOM
JIOTOBOP, M 3TOT MOCJIEIHUM TAKKE B HM3BECTHOW CTENIEHW BBIXOJMUT 33 pPAMKH
IIPUHITKIIA CBOOOIBI IOTOBOPA, HO TAKOM «CJIBHUTY BBI3BaH CBOOOIHOM BOJICH caMUX
CTOpPOH, W TIOTOMY HAa3BaHHBIM NPHHITAII BOMPEKH, Ka3aJlloch OBI, OYEBHUIHOMN
HECBOOOIE KaXKJIOM U3 CTOPOH IPOJIOKACT MPOSABIISATHCS U B OCHOBHOM JIOTOBOPE»
[11,c.219].

B coBpemeHHbBIX yciioBuAX B ['pak1aHCKOM JJOTOBOPE PETYIUPYETCS KECTKAS
OTBETCTBEHHOCTh 3a HEUCTIOJTHEHUE WJIM HEHAJJIC)KAIIEE UCTIOJIHEHUE TOTOBOPHBIX
obs3atenbeTB. HecMOTpst Ha 3TO, BOIIPOCHI MCIIOJIHEHHS JJOTOBOPHBIX 00513aTEIIBCTB
OCTarOTCSI OTKPBITHIMH.

M.U. MBaHOBa B CBOMX MCCJEIOBAHUIX OTMEUACT, YTO «OTBETCTBEHHOCTH 3a
HapyIieHHe  00s3aTeNbCTBA  XapaKTEPU3yeTCSd  HAJIMYUEM  OOIIUX  YepT,

CBOWMCTBEHHBIX  TPaXXJAAHCKO-TIPABOBOM  OTBETCTBEHHOCTH. OHa  HoOcHUT
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MMYILECTBEHHBIA  XapakTep, a  OOJBIIMHCTBO  CAHKUUH  BBIIOJHSAIOT
KOMIICHCAIIMOHHYI0 QyHKIHIo» [12, c. 82].

M.U. NBaHOBa OTMEYaeT, YTO «HEOOXOJUMBIMU YCIOBHUSIMH HACTYIUICHUS
OTBETCTBEHHOCTH 3a HapylleHHE 00s3aTesIbcTBa B BUIE BO3MELIEHUSI YOBITKOB
ABJIAIOTCS  (AKT MPOTHUBONPABHOIO TMOBEACHMUS JIOJDKHHUKA (HapylIeHHEe UM
00s3aTeNbCTBA), BO3HUKHOBEHHWE HETaTUBHBIX IMOCJHEACTBHI y KpeauTopa
(moHeceHHble YOBITKH, pa3Mep TakuX YOBITKOB) W HajJu4yue MPUYUHHO-
CIIEICTBEHHOM CBSI3M MEXAYy TMPOTHUBOMNPABHBIM TOBEICHUEM JOJKHUKA H
yOBbITKaMH KpeauTopa.

YHuBepcanbHbIMM MEPAMU OTBETCTBEHHOCTHU 32 HEUCIIOJIHEHUE JOTOBOPHBIX
0053aTENbCTB SIBIISIOTCSI BO3MEIEHHWE YOBITKOB, HEYCTOWKAa W TMPOILEHTH 3a
MOJIb30BaHKUE YY>KUMU JICHE)KHBIMU CPEICTBAMM.

Cdepa mnpuMeHeHHS KOMIIEHCAIlMM MOPAIBHOTO BpeAa Kak Mepbl
OTBETCTBEHHOCTH 3a HEHMCIIOJIHEHUE JOTOBOPHBIX 0053aTENIbCTB OIpPaHUYEHA, MPH
3TOM MpETEeHJO0BaTh Ha IIOJy4EHHE KOMIIEHCAlMM 33 MOpPaJIbHBIA BpEQ,
OPUYMHEHHBI  HapyILIeHHWEM JOTOBOPHBIX  0053aTEIbCTB, MOTYT  TOJBKO
buzudeckue auma» [12, c. 82].

B.A. KoHzgpatbeBa CUHUTae€T, 4YTO «K OCHOBAaHHUIO JOTOBOPHOMU
OTBETCTBEHHOCTH BBICTYIIA€T HapyLICHUE CYOBEKTHBHBIX TI'paKJaHCKUX IIpaB,
KOTOPBIE BBITEKAIOT U3 BO3HUKIIETO 00s13aTenbCcTBa. [Ipr 3TOM Ha 3aKk0OHOJaTEIBHOM
YPOBHE 3aKpeIUieHbl 00s3aTesbHble 00ImMe TpeOoBaHMs Il HACTYIUICHUS
rpa)/1aHCKO-TIPaBOBOIl OTBeTCTBEHHOCTU. K ycnoBusiM, (OpMHUPYIOIIMM COCTaB
IPaKJaHCKOIO ITPaBOHAPYIIEHUS! OTHOCATCS CIEAYIOIINE:

— HPOTHUBOIIPABHOCTD IOBCACHUA JOJIZKHUKA,

NOSIBJIEHUE YOBITKOB Y KPEIUTOPA;

— HaJW4ue€ NPUYMHHOM CBSI3M MEXKAY IPOTUBONPABHOCTBHIO ITOBEACHUS
JIOJKHUKA U TIOSIBIIGHUEM YOBITKOB Y KPEIUTOPA;

— BHWHa JOJDKHHKa» [16, ¢. 38].

Takum 0O6pa3zoM, BaxKHOU MpoOIeMOil ABIIsSIETCS OTCYTCTBUE B [ paskaHckom

3aKOHOOAaTCJIbCTBC MCXaHN3Ma BO3MCIICHUA Y6BITKOB, HCT COBpCMCHHOfI MCTOJUKHU
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ompenesieHus pa3Mepa YOBITKA, KOTOPBI TPUYMHEH MyTEeM HapyUICHUS
JIOTOBOPHBIX 00513aTEIIHCTB.

Kpome BhllIeniepeuncieHHOro, B HacCTOSIIEE BpeMsl K CEpbe3HO MpoliemMe
cleayeT OTHECTH OTCYTCTBHE METOJMKH pacuera o0beMa KOMIIEHCAIUU
MOpPaJILHOTO BpeJa KaK MEpbl OTBETCTBEHHOCTHU 3a HEHUCIIOJHEHHE JIOTOBOPHBIX
00513aTEIILCTB.

Baxxnoi npoOJieMoi SIBIISICTCS OTCYTCTBUE 3aKOHOJATEIILHO
pEerIaMEHTUPOBAHHOTO TIEPEYHS J0Ka3aTeIbCTB, KOTOPhIE MOIJIM ObI MOJATBEPIUTD
HOJyYCHHBIC YOBITKH B pe3yJIbTaTe HEMCIIOIHEHHS JOrOBOPHBIX 00s13aTenscTB [30].

K BaxxubiM npobsiemam ucnonaHeHus oos3atenbctB M.U. MiBaHOBa OTHOCHUT
TO, YTO «B CYJIeOHOMN MPaKTUKE MPECTABIISICTCS 3aTPYAHUTEIbHBIM JIOKa3bIBAaHUE
MOTEPIICBITUM TAaKOT0 HEOOXOJAMMOTO JIJISI B3bICKaHUSI YOBITKOB 3JIEMEHTA COCTaBa
IPaKIaHCKOTO ITPaBOHAPYIIICHUS, HOCSIIIETO OIICHOYHBIN XapakTep, KaK MpUINHHASL
CBs3b. B Hayke M MpakTHKE OTCYTCTBYET €AMHOMYIIHE IO IMOBOJY TOT0, KaKoe
COOTHOIIIEHHE MeXay (aktamMu OyneT SBIATbCS FOPUIUYECKH 3HAYUMOU
NPUYMHHOM CBA3bIO» [12, c. 84].

Taxum oGpa3zoM, TPOBEAECHHOE UCCIIEAOBaHUE TTOKA3aJ10, YTO HE 3aBUCHMO Ha
perIaMeHTaIlMI0 MPUHIIMIIOB JOTOBOPHOTO IIpaBa, CYIIECTBYIOT OIpe/elIeHHbIS
poOJIeMBl, CBSI3aHHBIC ¢ UX COOJIIOJICHUEM, B YaCTHOCTH:

— 3aTPyJAHUTEIIFHO COOJIOJICHHE TPUHIMIA CBOOOJBI JOTOBOpa, KOTIIA

3aKJII0OUYCHHE JIOTOBOPA SIBISETCS 00s3aTEIbHbBIM;

— coOJo/ieHUe TIPUHIIMIIA  HAJUIC)KAIIETO HCIOJHEHHUsSI 00s3aTelIbcTBa
npoOJEeMHO W3-3a OTCYTCTBHSI MEXaHM3Ma BO3MCIICHUS YOBITKOB,
METOJIUKH pacyeTa KOMIIEHCAIMM MOPAJIbHOTO BpeAa, 3aKOHOAATEIbHO
3aKPEIJICHHOTO MEePeYHs JI0KAa3aTeIbCTB, IMOITBEPKIAIOIINX YOBITKH MPH
HEHUCTIOJIHEHUHU JIOTOBOPHBIX 00513aTEILCTB.

Takme oOcrosiTeNbCTBA  TPEOYIOT  COBEPIICHCTBOBAHHUS  MPUHIIMIIOB

AOrOBOPHOIO IIpaBa.
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3.2 HanpasJieHHs1 COBepPIIEHCTBOBAHUS PUHIMIIOB J0r0BOPHOI0 NPaBa

B mumpokoM cmbiciie TOJ JIOTOBOPHBIM IMPAaBOM MOXHO TOHUMAaThb BCHO
COBOKYITHOCTb ~ HOPM,  COCPEIOTOUYECHHBIX B  Pa3JIUYHBIX  HCTOUYHHKAX,
PETYIUPYIONIUX HMYIIECTBEHHBIE OTHOIIEHUS MO 3aKIIOUYECHHIO, HCIOJHEHHUIO,
PaCTOPKEHHUIO Pa3HOOOPA3HBIX JOTOBOPHBIX 00S3aTENLCTB MEXKIY YYaCTHUKAMU
KaK BHYTPEHHET0, TaK U MEXIyHApPOJHOTO YKOHOMHUYECKOT0 000poTa.

P.®. Crenanenko, JI.T. bakynuHa B CBOMX TpyAax OTMEUalOT, YTO «B
HACTOSIIEE BPEMS OTMEUAIOTCSI ONpe/IeJICHHbIE TEHCHIIUU, KOTOPBIE MPOUCXOIAT B
COBPEMEHHOM JIOTOBOPHOM IIpaBe.

[TonnMaHue 3TUX TEHICHIIMK MO3BOJUT HE TOJIBKO PaCIIUPUTh KPYrozop u
IpEACTaBICHUS O COBPEMEHHOM JOTOBOPHOM IIpaBe, HO U IOMOXET Ooiee
IPaMOTHO pelaTh NPHUKIAAHBIE 33Jaud 1O 3aKIIOYCHUIO U HCIOJHEHUIO
BHEIITHEAKOHOMUYECKHUX CJICJIOK. 3HAHUE IOTOBOPHOTO HPaBa Pa3IMUYHBIX TPABOBBIX
CHUCTEM SBJISIETCS Ba)XXHBIM DJIEMEHTOM IIPABOBOM KYJIBTYPhl CIIECIIMATUCTOB,
paboTaromux B cepe MUPOBBIX IKOHOMUYECKUX CBsA3ei» [26, c. 210].

[lepBas TeHaeHIUS - MHTEPHAIIMOHATIU3ALUS JOTOBOPHOTO MpaBa, Kak M B
L[EJIOM TPaXKJJaHCKOT'0 (TOProBOI0) MpaBa pa3IuYHbIX CTPaH.

I[To wmuenuro A.JI. JleGenmeBol  «HMHTErpallMOHHBIE  TIPOLIECCHI B
SKOHOMUYECKON JKM3HU BBI3BIBAIOT HEOOXOIWMOCTh CONMKCHUS, YHU(DUKAITUU
PEKUMOB MPABOBOr0 peryiaupoBaHusi. Tak, JOCTATOYHO OTMETHTh, UYTO OJIHA U3
MPUHIUIHAIBHBIX ~ YCTAHOBOK, HA  KOTOPBIX  OasWpyercs COBPEMEHHBIN
I'paxxtaHCKU KOJIEKC, - COTVIACOBaHUE TIPABUII SKOHOMHYECKOT0 00opoTa B Poccun
C OOMECNPHHATHIMH HOPMaMH MEXAyHapojaHoro mpama. IIpum paspaboTke
JIOTOBOPHO-TIPABOBBIX MHCTUTYTOB OBLIM YUTECHBI TOJOXKEHUS MEXTyHAPOIHBIX
JIOTOBOPOB M KOHBEHILIMK, YYaCTHUKAMHU KOTOPBIX sBiIsieTCa Poccuiickas
®denepanus» [18, ¢. 390].

Btopas Ttenaenuus - nuOepanuzanus (QOpMBI JIOTOBOpa, BHEJAPEHHUE B
JIOTOBOPHYIO MTPAKTUKY JIEKTPOHHOTO IOKYMEHTOO00pOTa, Pa3BUTHE IJICKTPOHHOM

KOMMEPILIHH.
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TpeTbs TEHIOEHIMSA - TOSBICHUE HOBBIX JONOBOPHBIX THUIIOB, paHEe HE
W3BECTHBIX 3aKOHOAATEIBbCTBY PAa3JIMUYHBIX CTPaH, IIMPOKOE HCMIOJb30BAHUE
CMEIIaHHOW KOHCTPYKIIMU JOTOBOPOB.

P.®. Crenanenxo, JI.T. bakynuHa yka3plBalOT Ha TO, YTO «B COBPEMEHHOM
JIOTOBOPHOM IPaBe I'PaHUIIBI TPUMEHEHHUSI JOTOBOPA BBIXOISAT 32 PAMKH COOCTBEHHO
aKTa UMYIIECTBEHHOTO OOMEHa, a JIOTOBOP HUCIIOIBb3YETCS HE TOJIBKO B KaueCTBE
opuauueckoit ¢GopmMbl 0OMEHa, HO W KaK MPaBOBOW HMHCTPYMEHT OpraHU3aIluu
PBIHOYHOTO XO3SMCTBA, OMOCPEAYIOIIMN MPOLECCHl KOHIIEHTPAIMU KamuTajga |
HPOM3BOJICTBA. DTO 00YCIOBHIIO MOSBICHUE HOBBIX JOMOBOPHBIX HHCTUTYTOB» [26,
c. 210].

UeTBepTast TCHICHIIMS - COYETAaHNUE Havall CBOOOIbI JIOTOBOPOB C YCUIICHUEM
OTpaHUYECHUS CBOOO/IBI, YCTAHOBJICHHOT'O roCy1apCTBEHHO-ITPABOBBIMHU
peaNUCaHUSIMU.

[IsTas TeHIEeHUIUA - Pa3BUTUE CUCTEMBI CITIOCOO0OB 00ECTIeUeHHs UCTIOJTHEHUS
00s13aTeIIbCTB.

A.W. Makapesuu, A.I1. PaGer; otMedaror, 4To «TpOTUBOPEUYHBLIE TCHACHIIUN
B Pa3JINYHBIX chepax >KMU3HU POCCUNUCKOro 0011ecTBa, 000CTPUBIIHUECS B MOCIIEAHEE
BpEMs, HE MOIJIMU HE HAWUTHU CBOETO OTPAKEHHUS B IpPaBE, KOTOPOE SBISAETCA
YHUBEPCAJIbHON CUCTEMOI HOPMATUBHOT'O PETYJIMPOBAHUS COLUAIIBHBIX MTPOIIECCOB,
BCJIEJICTBUE YETr0 NPOTUBOPEYHUS MPOHMU3BIBAIOT CETOIHS BCE YPOBHH CHUCTEMBI
OT€YECTBEHHOI'O 3aKOHOAATEIbCTBA.

Hcnonb3oBaHne CpeacTB MPAaBOBOIO PETYJIUMPOBAHUS BO BCEX OTPACIAX
YIIPABJICHUS MTPOSBIISIETCS KAK 3aKOHOMEPHOCTh B3aMMOCBSI3U IOCYy1apCTBa U MIpaBa.
OcMmbICiieHHe XapakTepa JTUX OTHOIICHUH OOYyCIOBIMBACTCS BBIJCICHUEM
OCHOBHOI'O W YaCTHBIX MNPOTHUBOPEYUH, KOTOPBIC SIBISIOTCS CIEICTBUEM CMEHBI
[IPUOPUTETOB, TMPOU3OLICAINIEH B COLMUAJIBHOW TEOPUU M MPAKTHKE, YTO
CTHMYJIHPYET IOUCK HOBBIX TIEPCIIEKTUBHBIX TTOJIXOJI0B U TeXHOIOTHii» [19, c. 153].

B.A. KonapateeBa mnoameyaeTr, dYTO «CHEUHAJTUCTBI B  00JacTH
IOPUCIIPYACHUMU  BBIACIAOT  MHOTO  HAlpaBJICHUW  COBEPUICHCTBOBAHUSA

AOIOBOPHBIX Hp&BOOTHOIHGHHfI, KOTOPBIC MOXXHO pasacJiuTb Ha ABC TI'PYIIIIbI:
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MPUHITMITHATBHOTO W TEXHUKO-IOPUIAMYECKOTO XapakTepa. B umcie mociaemaHux
yCTpaHeHHe IyOIupoBaHWS HOPM B aKTaX pa3HOTO YPOBHSA, KOPPEKTHUPOBKA
OTIEIBHBIX HOPM, BKIIOUeHHWE nepuHUTHBHBIX HOpM. OjHAKO, TJIABHBIM
KpUTEPHEM, MEPHJIOM Ka4eCTBA TUX U3MEHEHHH JJOJIKHA CTAaTh ICHOCTh ¥ YeTKOCTh
bopmyaupoBok» [16, c. 38].

CuuTtaeM, 4YTO BOMPOCHI COBEPIICHCTBOBAHMS 3aKOHOJATEIbCTBA TIO
JOTOBOPHOTO TIpaBa JAOJKHBI UITH CJIICTYIONIUMH Ty TSIMHU.

Bo-niepBBIX, HEOOXOJMMO TPHUHSATHE HOBBIX aKTOB, COOTBETCTBYIOIIUX
O00BEKTUBHBIM PEATTHSIM.

Bo-BTOpBIX, CclleyeT 3aKpenuTh NpOIEeaypy OOecleueHus HCIIOTHCHUS
00s13aTCIIBCTB, BBITCKAIONINX W3 HOPMATHBHBIX JIOTOBOPOB Ha 3aKOHOJATCIHLHOM
ypoBHe Oojee moapoO6Ho. C Apyroil CTOpoHBI, HEOOXOAMMBI OOJ€e OIyTUMBbIE
rapaHTHd  CACP)KMBAaHHWS  JIOTOBOPHOTO  HOPMOTBOpYECTBA B paMKax
ocHoBoroararomiero akra Poccun - ee Koncturymmm.

[IpoBeneHHOE MCCIIEIOBAHKE MTOKA3aJI0 OTACTbHBIC TPOOIEMbI IPUMEHEHHSI
IPUHITATIOB IOTOBOPHOTO TPaBa.

B oTOlf  CBA3M HEOOXOOWMO BHECEHHWE OTACIBHBIX  TIOJIOKEHUH,
pacCIIUPSIIONIMX BO3MOKHOCTH ITPUMEHEHHUST HOPM JJOTOBOPHOT'O TIPaBa.

Cpenu BaxHBIX MpoOJIeM OBLIO BBISIBIICHO OTCYTCTBHE B [ 'paskaaHCKOM
3aKOHO/IaTEIhCTBE MEXaHN3Ma BO3MEIICHUS YOBITKOB.

B oroil cBsi3m mpemmaraeM pa3paboTaTh Ha 3aKOHOJATEILHOM YPOBHE
METOIMKY pacueTa YOBITKOB, KOTOPBIE NPHUMHSAIOTCS TPU HEUCIIOJTHECHUH
JIOTOBOPHBIX 0053aTCIILCTB.

K BaxxHbIM B Hacrosimee BpeMs IpoOjeMaM ObIJI0O OTHECEHO OTCYTCTBHUE
METOJMKH pacyera oObeMa KOMIIEHCAIIMM MOPAJIbHOTO Bpela Kak Mepbl
OTBETCTBEHHOCTH 32 HEHWCIIOJIHEHHE JOTOBOPHBIX o00s3aTenbcTB. s 3TOTO
HEOOXOIUMO OTPENIETUTh 0a30BbIE YPOBHU BEITUYHHBI KOMIICHCAIIMH MOPATHLHOTO

BpeJla 1 METOJIOB pacyeTa ee pa3Mepa.
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Tak m3-3a OTCYTCTBUS 3aKPEILUICHHOTO 3aKOHOIATECICTBOM IIEPEYHS
JOKA3aTeIbCTB, MOATBEPKIAIOIIMX MOJY4YEHHble YOBITKM B  pe3yJbTare
HEHUCITOJIHEHUS IOTOBOPHBIX 003aTEIbCTB BO3ZHUKAIOT CIIOPHBIE CUTYaLIUH.

Cuurtaem, uro, B 11. 2 cT. 15 'K PO He00X01uMO KOHKPETU3UPOBATH TOHSATHE
YIIYIIEHHOM BBITO/IbI, TOJIPOOHO 1 YETKO YTOUHHUTH O KAKUX UMEHHO HEMOIYYEHHBIX
noxonax uaer peyb. HeoOXoauMo 3aKpenuTh MEXaHH3M YCTAHOBJIEHHUS pa3Mepa
YIYIIEHHOW BBITOJBI.

Takum oOpa3oM, B TpeTbeil TJIaBe MCCIEIOBAaHbl Ba)KHbIE MPOOIEMBI
UCIIOJIHEHUS JJOTOBOPHOTO 00513aTENbCTBA U COOJIIOICHUSI PUHIIUIIOB IOTOBOPHOTO
npaBa. Ha OCHOBaHMM TIPOBEAEHHOTO WCCIEIOBAHUS BBISBICHBI TEHIACHLIHUU
pa3BUTHA COBPEMEHHOIO JOTOBOPHOrO IpaBa. B paHHOHN TI1aBe MpeacTaBIICHBI
HAIpPABJICHUS, CIIOCOOCTBYIOIINE COBEPIICHCTBOBAHUIO MPUHIIUIIOB OTOBOPHOTO

npasa.
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3aKJII0ouUeHHue

B nepBoii rnaBe nzydeHsl 0a30Bble MOHATUA 10rOBOpHOro npasa. Ha ocHoBe
IIPOBEICHHOT'O UCCJIE0BAHUS ONPEACIICHO, YTO JTOrOBOPHOE IIPABO IPEACTABISAET
coOOlf MHCTUTYT TpaBa, KOTOPHIA BKJIIOYAET HOPMBI, PETYJIUPYIOIINE
00s13aTeNbCTBa, BOSHUKAIOIINE U3 JOTOBOPOB. B TaHHOM riaBe UCCieI0BaHbl BUIbI
JIOTOBOPOB M WX HOPMAaTHBHOE peryiaupoBaHue. /[aHa xapakrtepuctuka u oOIias
KJaccuuKalusl MPUHIMIIOB JOTOBOPHOTO MpaBa. B pesynbrare MpoOBEICHHOTO
VCCJIEJOBAHUS BBISIBIICHO, YTO MPUHLIMIIBI IOTOBOPHOTO IIPaBa CIEAYET OTHOCUTH K
MPUHILIMIIAM OTAEIBHOIO MPABOBOT0 MHCTUTYTA. CyIIEeCTBEHHOE BHUMAHUE YIEJICHO
COOTHOILICHUIO TPUHIMIIOB JOTOBOPHOI'O MpaBa C MHBIMA HOPMaMH T'PaKJIaHCKOTO
pasa.

B Hacrosmiee BpeMs B Hay4HBIX HCCIEIOBAHUSIX JOTOBOPHOE IMPABO
UMEHYETCSI TO UHCTUTYTOM I'Pa)KIaHCKOI'0 IIpaBa, TO €ro MoA0TPaCbIo.

WucTtuTyT mpaBa mpencTaBisieT co0OM  AJEMEHT CHCTEeMBbl IpaBa,
COBOKYITHOCTb IIPaBOBBIX HOPM, KOTOPBIE PErYJIMPYHOT OJHOPOJHYIO TPYIILY
OOIIECTBEHHBIX  OTHOHIeHUH. [lpu 3TOM HHCTUTYT TIpaBa OOBEAUHSET
CIICLIMAJIM3UPOBAHHBIE HOPMBI IPABa, KOTOPBIE XapaKTEPU3YIOT FOPUANYECKUE
HOHATHS, KATETOPUU U ITPUHLIUIIBI.

[lo namemy MHEHHIO, JOTOBOPHOE IPaBO MPEICTABISET COOOW HHCTUTYT
MpaBa, KOTOPBIA BKIFOYAET HOPMBI, PETYIHPYIONHE 00513aTeIhCTBA, BOZHUKAIOINE
U3 JOTOBOPOB.

Knaccudukarnus npUHIMIIOB TPaXJAaHCKOTO TpaBa SBISETCA OJHUM U3
BAXKHBIX METOJOB WX mMo3HaHWs. OHa pa3fensieT NPUHIMIBL [0 ONpeeICHHBIM
KBAUTH()UKAITMOHHBIM OCHOBAaHUSM.

[Io HameMy MHEHUWIO, MPUHIMIIBI JOMOBOPHOTO MpaBa CIEAYET OTHECTH K
NPUHLHANIAM OTAEABHOTO IPABOBOI'O MHCTUTYTA.

B 0oCHOBY mpHHIHNOB JOrOBOPHOTO MpPaBa 3aJI0KEHBI MPUHIUIBI, KOTOPHIE
perynupyrores ¢t. 1 'K PO. B yacTHOCTH, OCHOBY COCTaBJISIFOT:

— OPUHIUI JOOPOCOBECTHOCTU YYACTHUKOB;
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— TOPUHIUI HAJJISXKAIIeTO UCTIOTHEHUS 00s13aTeNbCTBRA;

— TIPUHIUI PEaTbHOTO UCIIOTHEHUS 0053aTEIbCTBRA;

— NPUHLMI HEJONYCTUMOCTH OJIHOCTOPOHHETO OTKa3a OT MCIOJHEHHUS

00s3aTeILCTBA.

[IpoBOJII  COOTHOIIEHWE  OTHAEIBHBIX  MPUHIMIOB  JIOTOBOPHOTO U
IPaKJIaHCKOTO TIpaBa, BUJIHBI UX CXOJCTBA U B TOXKE BpEeMs TPOOJIEMbI TPUMEHEHUS
OT/ICJIbHBIX IPUHIIMIIOB B TPAKTHKE.

Bo BTOpo#i TiIaBe TPOBEIEHO WCCIECAOBAHUE OCHOBHBIX MPUHIUIIOB
noroBopHoro mpaBa. Oco0oe BHUMaHUE OBUIO YJEJICHO MPHUHIIUIY CBOOOJIBI
JIOTOBOpa, MPUHIIUIY HAJJICKAIIETO MCIOJHEHUSI 00513aTeNIbCTB U IOPUIUIECKOTO
paBeHCTBa CTOPOH. B JaHHOW rilaBe pacKpbIThl U WHbBIC NMPUHIUIBI, WMEIOIINE
CYIIIECTBEHHOE 3HAYEHUE B JJOTOBOPHOM IIPaBE.

B ocHOBy npaBOBOro peryjaMpoBaHUs TPaxJaHCKO-TIPABOBBIX JIOTOBOPOB
3aJI0)KEHbl MPUHLMNBL. VMEHHO MNPUHIUIBI TMpaBa PACKPHIBAIOT OCHOBBI
3aKOHOMEPHOCTH IpaBa, XapaKTEPU3YIOT €ro Hayajio U COLIMaIbHOE 3HAYCHHUE.

[IpoBeneHHoe uWccleqoBaHWE IMOKa3alio, YTO CBOOOAA JOTOBOpa SBISCTCS
HeOesrpannyHoil. Tem He MeHee, MaHHBIA TPUHIUIT SBISCTCS BaKHEHUITUM
IIPUHITAIIOM JOTOBOPHOTO MpaBa, KOTOPHIN OMOCPEI0BaH CBOOOI0M BOJIU U COCTOUT
B BO3MOXXHOCTH CYOBEKTOB TPakKJIaHCKOTO IIpaBa BCTYMAaTh B JOTOBOPHBIC
MIPAaBOOTHOIIICHUS, YCTAHABIUBATh UX COAEPKAHUE, BHOCUTh U3MEHEHUS], & TaK¥Ke
MpeKpaIaTh J0O0POBOJIBLHO OMUPAsCh Ha CBOIO CBOOOAY M HHTEPECHI.

Conepxanue MPUHIIAIA CBOOOJIBI JOTOBOPAa PACKPBIBACTCS YEPE3 CHCTEMY
€ro 3JIEMEHTOB. B IOpUAMYECKON JUTEpaType BBIACISIOT pPa3HbIC 3JEMEHTHL. B
OoJbIIIel CTETICHHW aBTOPHI CXOJMATCS Ha CICAYIOIHUX 3JEeMEHTaX: cBobOoja
3aKJIIOYEHHs] JOTOBOpa M BBIOOpa mapTHepa; cBoOoda BBIOOpa BHAA JOTOBOPA;
CcB000/1a YCTAaHOBJICHHSI YCIIOBHI COCTABISEMOT0 JIOTOBOPA.

BakHbIM MOPUHIUIIOM UCIOJHEHUS O00S3aTEIbCTB  SIBISCT IPHUHIIMII,
3akperieHHbid B cT. 309 'K P® — mnpuHmun HaaIekKamero HWCHOJTHEHUS
00s13aTenbcTB. COTNIacCHO JAHHOMY IPUHIIMITY 0053aTEIbCTBA TOJIKHBI HCTTOTHSATHCS

B JBYCTOPOHHEM TMOpPSAKE HaJJeKaluM o0pa3oM COTJIaCHO C YCJIOBHUSIMU
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o0si3aTenbcTBAa M TPEOOBAHUSIMHU 3aKOHA. Takue 0OCTOATENbCTBA CBA3BIBAIOT CO
BCTPEUHBIM  HUCIIOJTHEHUEM 0053aTeIbCTB U JOJKHBI  MPEyCMaTpUBAThCS
COTJIAIIEHUEM JIBYX CTOPOH. JTO 3akpemieHo B 1. 1 cT. 328 'K P®. B curyanuu,
Korja oOsi3aHHAasi CTOPOHA HE MCIOJHSAET BCTPEUHOE 00s3aTeNbCTBO, €€ MapTHEP
MMEET MpaBO MO CBOEMY BBIOOPY WM MPUOCTAHOBUTH HCIIOJTHEHUE CBOETO
00s13aTeNbCTBA, UM OTKA3aThCA OT €r0 MCIOJHEHUS U MOTPeOOBaTh BO3MEIICHUS
yOBITKOB. OTCIO/1a BBITEKAET CISIYIONTUN MPUHIIUI — 3TO FOPUINUECKOE PABEHCTBO
CTOPOH.

CrnemyeT OTMETHTh, 4YTO HapsAly C NPUHIUIIAMH CBOOOJBI JOTOBOPA,
HaJJIeXKAIeTo UCTIOTHEHUs 00s13aTeNIbCTB, a TAK)KE PaBEHCTB CTOPOH, CYIIECTBYIOT
HE MEHEE 3HaYMMBbIe MMPUHIIUIIBI JJOTOBOPHOTO IMpaBa.

K BaxxHOMY TpUHIMIY OTHOCHUTCS TPUHIUI HEMPUKOCHOBEHHOCTH
cobctBeHHOCTH. B I'pakmaHckOM 3aKOHOJATENBCTBE OOJIBIIOE BHUMAHHE
OTBOJIUTCSI HEMTPUKOCHOBEHHOCTH coOCTBeHHOCTH (1. 1 cT.1 'K PD).

[TpuHIIMT peasbHOTO UCTIOJIHEHHUS 00s3aTeNIbCTBA MTPEICTABIISAET COBEPILICHUE
TaKOTo JIEMCTBUE, KOTOPOE COCTABIISIET MpeIMET 00s3aTeNbeTBa. JleiicTBUEe Takoro
NPUHIIMIIA CIIOCOOCTBYET MaKCHUMAaJbHO MOJHOMY YOBJIETBOPEHUIO YYACTHHKOB
rpaXKJaHCKOTro 000poTa.

Cnenyromuii BaXHbIA MPUHLMI JIOTOBOPHOIO TMpaBa — 3TO IPUHIUII
HEJIOIYCTUMOCTH OJTHOCTOPOHHETO OTKa3a OT MCHoJHeHus obs3arenbeTBa. Ct. 310
I'K P® ycranaBiamBaeT HEIOIYCTUMOCTbh OJHOCTOPOHHErO OTKAa3a OT MCIIOJHECHUS
obs3atenbcTB. CornacHo m.1. cr. 310 OAHOCTOpPOHHUM OTKa3 OT HWCIOJHEHHUS
00s3aTeNbCTBA U OJHOCTOPOHHEE M3MEHEHHWE €ro YCJIOBHI HE JOMYyCKaloTCs, 3a
HCKJIIOUCHUEM ciy4daeB, npenycMorpeHHblx 'K P®, apyrumm 3akoHamu Wi
WHBIMU MMPABOBBIMU aKTaMH.

He Menee BaxXHbIM B JIOTOBOPHOM IMpaBe SIBISIETCA  MPUHIUI
100pOCOBECTHOCTH McTIoNHEHUs 00s13aTenbeTB. B 1. 3 cr. 207 'K P® ykazano, 4ro
MpU YCTAHOBJICHUHU, HUCIIOJHEHUU OO0s3aTeIbcTBA U TIOCIE €ro MNpeKpalieHus
CTOPOHBI 00sI3aHbl JIEUCTBOBATh JOOPOCOBECTHO, YUYUTHIBAs MpaBa M 3aKOHHBIC

WHTEpPEChl JpYyr JApyra, B3aUMHO OKa3blBas HEOOXOJAMMOE COJCHCTBHE JIA
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JIOCTH)KEHHS Il 00s3aTeNbCTBa, a TakkKe MPENOCTaBlsisi JAPYr Jpyry
HeoOxoaumylo uHpopManuio. [IpoBegeHHOEe WHCCIeAOBaHHWE TIOKA3alo, YTO
JOTOBOPHOE TPAaBO OCHOBBIBAETCS HA CHUCTEME MPHUHIIMIIOB, KOTOPHIE MO3BOJSIIOT
KOHTpareHTaM JeWCTBOBaTh B paMKaxX MPABOBOTO TOJS W OBITh yBEPEHHBIMH B
3aIUTe CBOUX UHTEPECOB.

B Ttperbeil rnaBe BBINYCKHON KBaJIM(PUKALMOHHON padOThl HCCIEIOBaHbBI
Ba)KHBIE TPOOIEMBI COOTIOACHHS MIPUHIIMIIOB JOTOBOPHOTO MpaBa. Ha ocHOBaHWuM
NPOBEJACHHOTO WCCIEAOBAaHUS BBISIBICHBI HAMPaBICHHUS, CIOCOOCTBYIOIINE
COBEPIICHCTBOBAHUIO IPUHIIUIIOB JJOTOBOPHOTO TIpaBa.

[IpoBeneHHOE MCCIEOBAHKE MTOKA3aJI0 OTACIbHBIC MPOOIEMbl MPUMEHEHHS
NPUHITUTIOB JIOTOBOPHOTO TpaBa. B 3Toil CBsi3u HEOOXOIMMO BHECEHHUE OTIEIBHBIX
TIOJIOKEHUH, paCIIMPSIONINX BO3MOKHOCTH TPUMEHEHHST HOPM JIOTOBOPHOTO ITpaBa.

[IpoBeneHHOE MCCIE0BaHNE TIO3BOIUIIO BBISIBUTH OTIPEICIICHHBIC TTPOOIEMEI
B COOJIIO/IEHN S IPUHIIUIIOB JOTOBOPHOTO TpaBa.

Bo-niepBbix, coOmt0ieHue TpUHIIMIA CBOOOIBI JOTOBOpPA 3aTPYAHUTEIHLHO B
CIIydasiX, KOT/ia 3aKJIF0UeHHe JJOTOBOPa SABIISIETCS 00s3aTENIbHBIM.

Bo-BTOphIX,  coOmrofeHHe  MpPUHIMIA  HAJIEKAIIErO  HCIOJHEHHMS
00s13aTeNIbCTBA BBI3BIBACT MPOOIEMBI U3-32 OTCYTCTBUS:

— MEXaHW3Ma BO3MEIICHHUS YOBITKOB MPU HEUCIIOJHEHUU JOTOBOPHBIX

0053aTEIIbCTB;

— METOJMKH pacueTa o0beMa KOMIIEHCALIUH MOPAJIbHOIO Bpela Kak Mepbl
OTBETCTBEHHOCTH 33 HEUCIIOJHEHHE TOTOBOPHBIX 0053aTENIBCTB;

— 3aKpEeIJICHHOTO 3aKOHOJATENIbCTBOM IEpPEYHs JOKa3aTeNbCTB, KOTOpHIE
HOJATBEPKAAIOT MOJyYEHHbIE YOBITKHM MPHU HEUCIIOJHEHHUS JIOTOBOPHBIX
00513aTEIIbCTB.

CuntaeM, 4YTO BONPOCHI COBEPIICHCTBOBAHUS 3aKOHOJATENbCTBA IO

JOTOBOPHOT'O MIPaBa JIOJKHBI UATH CICTYIOLUIUMHU My TSIMH.
Bo-nepBbiX, HEOOXOAMMO MPHUHATHE HOBBIX AaKTOB, COOTBETCTBYIOIIHMX

00BEKTUBHBIM pCaliusiaM.
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Bo-BTOpBIX, cleayeT 3akpenuTh MOpoleaypy OOecHedyeHUs HCIOJIHEHUS
00s13aTeNbCTB, BBHITEKAIOUIMX M3 HOPMATUBHBIX JOTOBOPOB HAa 3aKOHOAATEIHHOM
ypoBHE OoJiee MoapOOHO.

Cpenu BayKHBIX MPOOJIeM COOTIOICHUS] PUHIUIIOB JIOTOBOPHOIO MIpaBa ObLIO
BBISIBJIEHO OTCYTCTBHE B [ 'pakJJaHCKOM 3aKOHO/IaTE€JIbCTBE MEXAHMU3MA BO3MEILICHUS
yOBITKOB. B 3TOM CBsI3M mpeasiaraeM pa3paboTarh Ha 3aKOHOAATEIHLHOM YpPOBHE
METOAUKY pacuera YOBITKOB, KOTOPbIC€ TMPUUYUHSIOTCS TMPH HEUCTIOTHECHUH
JIOTOBOPHBIX 00513aTEILCTB.

K mnpobineme coOnrofeHus NPHUHIMIIOB JOTOBOPHOTO TpaBa OTHOCUTCS
OTCYTCTBHE METOJMKHU pacueTa 00beMa KOMIICHCAIIMHA MOPAILHOTO Bpe/ia KaK MEPhI
OTBETCTBEHHOCTH 32 HEUCIIOJIHEHHUE JJOTOBOPHBIX 0053aTEIIbCTB.

Tak wW3-3a OTCYTCTBUSI 3aKpEIUIEHHOTO 3aKOHOJATEJIbCTBOM IEPEYHS
JI0OKa3aTeNbCTB, TMOJATBEPXKIAIOIIMX  TOJYYEHHbIE YOBITKM B  pe3yJbTaTe
HEUCTIOJIHEHUSI JIOTOBOPHBIX OO0S3aTENbCTB BO3HUKAIOT CIIOPHBIE CHUTYAaIlUH.
Cuuraem, 4to, B . 2 cT. 15 'K P® HeoO6X0oauMO KOHKPETHU3HPOBATH IOHSTHE
YITYIIEHHOU BBITOJIbI, TOJPOOHO U YETKO YTOUHHUTH O KAKUX UMEHHO HEIOTYYEHHBIX
noxonax uaer pedyb. HeoOXoauMo 3aKkpenuTh MEXaHW3M YCTAHOBJICHHUS pa3Mmepa

YIYIIEHHOU BBITOBI.
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