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AHHOTAIIUA

OO6s3aTenbCcTBA — HEOOXOJUMBIM M BaKHBIM aTpuOyT B OOIIECTBEHHOMN
KU3HU (B DKOHOMHYECKOM U TpaBoBoi cdepe). bes o00s3aTenbcTBEHHBIX
MPABOOTHOIIICHU  HEBO3MOXKHO  CYIIECTBOBAaHHUE OSKOHOMHUYECKOTO, BCETO
PBIHOYHOTO,  Tpa)XAaHCKO-XO3SICTBEHHOTO  0Oopota.  OO0sA3aTENbCTBEHHBIC
MIPABOOTHOIIICHUS OTIOCPEACTBYIOT BECh MPOIECC IMEPEMENICHUs MaTepruaIbHBIX
OJar oT OJHOTO JUIAa K APYrOMYy U MO CBOEMY XapakKTepy HOCIT OTHOCHUTEIHHBIN
xapakTep. O0s3aTeIbCTBEHHOE MPaBO SBISETCS OJAHUM M3 OCHOBOIIOJATarOIIMX
WHCTUTYTOB T'PaXKIAHCKOTO IpaBa, MOATOMY €T0 ACTAIBHOE PETiiaMEHTHPOBAHHE
UTpaeT OrPOMHYIO pOJIb B YKPEIUIEHUH TPAKIAHCKUX IPABOOTHOIICHUN U
CTAOMIM3ALNY TPAXKIAHCKOTO 000pOTa B LIETIOM.

[Ipexxme Bcero, moj Crmoco0aMy HMCTIOMHEHUS 0053aTeNbCTB OMPEILSISICTCS
KOMILJIEKC, 3aKOHOJIATEIbHO YCTAHOBJICHHBIX MEp, IEIbI0 KOTOPBIX SIBISETCS
BO3JIOKCHHE JTOTOJIHUTEILHOTO 00s3aTeIbCTBEHHOTO OpeMeH! Ha JODKHHUKA, HE
WCITOJIHUBIIIETO 0053aTeNIbCTBO HAJJISKAIIUM 00pa3oM, TUOO0 MHOE MaTepHaIbHOE

HJIK IIPpAaBOBOC YHICMJICHUC JOJDKHHUKA.
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BBenenue

AKTyaJbHOCTh TEMBI 3aKIIOUaeTcs B cienyiomeM. ['paxkaaHckoe MpaBo
BBIJICTISICT pa3InyHbIe OCHOBaHMUS, onmaromaps KOTOPBIM MO>KHO
KJIacCU(DUIIMPOBATH MPAKIAHCKO-TIPABOBBIE 00513aTEIHCTBA.

NHCTUTYT Tpa’kKJaHCKO-TIPABOBBIX 00S3aTENbCTB — SBIsiETCS  Haubosee
BOKHBIM HWHCTUTYTOM TPaXJIAHCKOTO TpaBa, KOTOPBIA B TpakIaHCKOW cdepe
MMeEEeT CBOM XapaKTEepPHbIE YePThl U OCOOEHHOCTH.

OCHOBHOHM ~ XapakTEPUCTHKOWM WHCTUTYTa HWCIOJHEHUS TPaXITaHCKO-
MPaBOBBIX  00S3aTEILCTB  SABJISAETCS TO, YTO OHU  SBIAIOTCA  (OpPMOU
UMYIIIECTBEHHBIX OTHOIIICHUM, KOTOPHIE CYIIECTBYIOT B MPEANPUHUMATEIHCKON
JIESITEIbHOCTH U B 00J1aCTH yIOBJIETBOPEHUS JIMYHBIX MOTPEOHOCTEH TpakiaH.

OOBEKTOM HCCIIeIOBAHUS SIBISIOTCS OOIIECTBEHHBIE OTHOLICHUSI B paMKax
UCIIOJIHEHUSI TPaXK/IaHCKO-TIPABOBBIX 00513aTEILCTB.

[IpeameToM HCCIIEIOBAHUS SIBISIOTCS CIIOCOOBI W MPUHITUAIIBI UCTIOJTHCHUS
0053aTEIBbCTB.

Lenpro uccinenoBaHus SBISETCS KOMIIEKCHOE HCCIIEAOBAHNE IOPUINIECKON
OpUpOJbl  OTHOUICHWM, OINpeAeNieHue MecTa M CIOCOOOB  MCIIOJIHEHUS
00513aTEILCTB.

JUIst TOCTHXKEHMSI YKa3aHHOM LEeNu HEOOXOJMMO pEeUIUTh CIETYIOIINe
3a/1auu:

— paccMOTpeTh  TMPABOBYID  MNPHPOAY M CYIIHOCTb  HCIIOJIHEHUS

0053aTENLCTB,

— HCCJEeNOBaTh Pa3BUTHE U COBPEMEHHOE COCTOSIHME TEOPUH T'Pak1aHCKOTO

mpaBa O MPUHIIUAIIAX UCTIOJHEHUS 00513aTeIbCTB;

— U3YYUTb CYOBEKTHI UCTIOJHEHUS 00S3aTEIbCTB,;

— paccMOTpeTh MPEAMET UCTIOTHEHHS 0053aTEbCTB;

— MPOAHATU3UPOBATH CIIOCOO MCTIONHEHUS 0053aTEeIbCTB;

— HCCJICOOBATh BPCMA U MCCTO UCIIOJIHCHUA O6H33T€J'II)CTB;



— paccMOTpeTh TIOHSATHE W  CHOCOOBI  OOECIeYeHHWsS  WCIOJIHCHUS

00513aTENILCTB;

— U3YyYUTh BHJBl OTBETCTBEHHOCTH 3a HEHAJJIeXkalllee HCIOIHEHHE

0053aTENbCTB.

B kauecTBe METOHOJOTMYECKOW OCHOBBI HCCIIEIOBAHUS HCIIONIb30BAHBI,
NpexJe BCero, OOIIeHay4YHble METONbl, TaKhe, KaK aHajiu3, CHHTE3,
abctparupoBanue, 0000IIEHUE, MHAYKIUS W JEAYKIUS, AHAJIOTHUS, CUCTEMHO-
CTPYKTYpHBIN moaxoa. Kpome Toro, Mcronb30BaHbl YaCTHO-HAYYHBIE METOJbI B
00JIaCTH TOCYIapCTBEHHO-TIPABOBBIX MCCIIECIOBAHUNA: METOJ JIOrMaTH4Ye€CKOro
TOJIKOBAHHUS — CHCTEMHOE, TPaMMaTHIECKOe, JIOTHYECKOE TOIKOBAHHE.

Teopernueckas ©0a3a M CTENEHb HAyYHOM pa3pa0OTAHHOCTU TEMBbI
IPOCJIEKUBAETCA B H3YYEHUM U HCCIEIOBAaHUU OCOOEHHOCTEH TIpakJaHCKO-
IIPaBOBBIX 003aTENBCTB.

[TonoxxeHrs BBIMYCKHOW KBaJIM(PUKAIIMOHHOM pabOThl pacIIUpsIIOT CUCTEMY
3HaHUU O MOHSTUU MCIIOJHEHUsI 0053aTeNbCTB B CUCTEME I'Pak/1aHCKO-TIPaBOBBIX
0053aTENbCTB.

Oco0oe BHHMMaHHE BONPOCAM ONPEIEIICHUsI MPaBOBOM MPUPOABI U MecTa
UCTIOTHEHHST 00s13aTeNbCTB ObUTM BCETrJa OOBEKTOM MPHUCTATFHOTO BHUMAHUS
pPOCCUICKUX U 3apyOeXHBIX YUeHbIX. B yacTHOCTH, 3TH BONPOCH! MOJIHUMAINCH B
tpynax B.A. benosa, 10.I'. bosuesa, M.B. Ka6otunckuii, B.H. Urnarenko, H.B.
Kopuunosa, /I.B. HoBak.

Crpykrypa paboThl Ompe/eseHa Uenblo U 3aladaMu uccienoBanus. Pabora
COCTOWT M3 BBEJICHUS, BYX IJIaB, O0BEAUHSAIOMNX TSTh Maparpados, 3aKITI0YCHHS

1 6nbImorpaduyecKoro Crucka.



1 O0mue mosi0xkeHus1 00 UCIOJTHEHNH 00513aTEeILCTB B IPAKIAHCKOM

npaBe

1.1 IIpaBoBasi NpUPOAA U CYHIHOCTH UCIIOJTHEHHSI 00513aTEILCTBA

B cuny cr. 307 I'paxknanckoro kojaekca PO (nanee 'K PD) o6s3aTenscTBOM
— IPaBOOTHOIICHHE, «B CUITy KOTOPOTO OJHO JIUIO (JIOJKHUK) 00513aHO COBEPILIUTD
B IOJB3Y JApyroro Jjuia (Kpeautopa) oOmpeaeiaeHHoe AciicTBue (mepenathb
MMYIIIECTBO, BHIMIOJHUTH pa0OTy, YIJIATUTh JACHBIU U T.I1.) TUOO BO3JEPKATHCS OT
OINPEJENICHHOr0 NEUCTBUS, @ KPEOUTOpP MMEET MpaBO TPeOOBATh OT JOJKHUKA
UCIIOJTHEHHUS ero o0si3aHHOCTIY [6, ¢. 202].

NHCTUTYT TpakJaHCKO-TIPABOBBIX  00S3aTENbCTB  SIBISIETCS  Haunbosee
BOXHBIM HMHCTUTYTOM TPaXJaHCKOTO TpaBa, KOTOPBI B TpaxkIaHCKON cdepe
MMEET CBOU XapaKTEePHBIC YePThl U OCOOEHHOCTH.

CoriacHO TpaXJaHCKOMY IpaBy 00s3aTeIbCTBA IMOJPA3ACIAIOTCS Ha
JIOTOBOPHBIE W BHEJIOTOBOpHBIE. M3HauanbHO Kiaccu(uKaius 0053aTeIbCTB Ha
00s13aTeNIbCTBA M3 JIOTOBOPA U 00s3aTeNIbCTBA U3 MPABOHAPYIIICHUN ObLIa COo37aHa
PUMCKHMMH IOPUCTAMH, KOTOpasi CYIIECTBOBaja B NPABOBBIX CHUCTEMaX MHOIHMX
roCyapcCTB.

OCHOBHOI XapaKTEPUCTUKON JTOTOBOPHBIX OOSA3aTENBCTB SIBISETCS TO, YTO
OHH SIBIIAIOTCS (POPMOM MMYIIICCTBEHHBIX OTHOIICHUH, KOTOPHIE CYIIECTBYIOT B
MPEANPUHUMATEITLCKON JIEATETLHOCTH M B 00JIACTU YAOBJICTBOPEHUS JTUYHBIX
MOTPEOHOCTEN TpaXKIaH.

Takum 00pa3oM, JOrOBOpPHBIE O00S3aTENBCTBA CO3JAIOT OMpPEIEIECHHBIN
IPaKIaHCKO-TIPABOBOM UHCTUTYT, OJUH U3 (DyHIaMEHTAIbHBIX B IIUBUJINCTUKE.

OTMeTuM, YTO TpakJIaHCKO-TIPaBOBbIE 00s13aTesbcTBa 00IaAa0T 3 HEeKTOM
HEOXKHMJIAHHOCTH U1 CYObEKTOB M HOCAT OTPUIIATEIbHBIN OTTEHOK.

B oTnmume oT MOTOBOPHBIX 00S3aTENBCTB, BO3HHUKAIOIIUX W3 JIOTOBOPA,

BHEJIOTOBOPHBIE 00s3aTEIHCTBA BO3HUKAIOT W3 OCHOBAHUMW, MPENYCMOTPEHHBIX B
6



cT. 8, 307 I'K P®. Cormacuo 1. 2 ct. 307 I'K P®, a Takxke . 6 1.1 ct. 8 'K PD
OJTHUM M3 OCHOBAHUU BO3HUKHOBEHHS 00SI3aTENIbCTB SBISETCS MPUYMHEHUE Bpena
[6,c. 15].

OTMeTuM, 4YTO TPaBOBYKD MPHUPOAY HHCTUTYT TPaKIaHCKO-IIPABOBBIX
o0s3aTeNIbCTB  OepeT elle W3 PUMCKOro TMpaBa, TAe B TNEPBYIO ouepeib
3aKOHOJIATEIBHO OBLIM 0(OPMIIEHBI 0053aTeNbCTBA U3 MPUUMHEHUS Bpela TaKxKe
TpakTyeMbI€, KaK JEIUKTHbIE 0053aTEIbCTBA.

CeronHst nerajibHOTO ONpeEiIeHUs] 005S3aTeNbCTB U3 MPUYMHEHUS Bpella B
3aKOHE HET.

[Ipu obOpamennn k I'paxnaanckomy koaekcy PO, moxuo otmMeTuts Ct. 1064,
KOTOpasi BBIPAKAET IOPUAMYECKYI0 CYIIHOCTh JEIMKTHBIX 00s3aTeNbCTB,
3aKJII0YAIOIMEecss B TOM, YTO Bpe€l, NPUYMHEHHBIA JIMYHOCTH WM HMYIIECTBY
IrpaXJaHUHA, a TaKXe BpEI, NPUYMHEHHBIM MMYILIECTBY HOPUAUYECKOTO JIUIIA,
HOJUIEKUT BO3MEIICHUIO B IIOJTHOM 00BEME JIMIIOM, TPUUMHUBLIEM YIIEPO.

B HOpMe npsAMO He yKa3aHO IpaBO TPEOOBAHMS 3TOrO BO3MEILEHUS IPYrou
CTOPOHOM, OJTHAKO 3TO BBITEKA€T U3 HOPMBI, TaK KaK OOS3aHHOCTH OJHOIO JUIa
BCET1a KOPPECIIOHAUPYET MPABO APYTOW CTOPOHBL. OJTHAKO YIIPAaBOMOUYEHHOE JIULIO
MOKET HE BOCIIOJIb30BATbCS CBOMM IPAaBOM TpPeOOBaHMs, YTO COOTBETCTBYET
IPUHIMITY aBTOHOMUU B I'PAKJAHCKOM ITIpaBe.

NHCTUTYT  rpakJIaHCKO-TIPABOBBIX  O0S3aTENICTB  BBINOJHSAET  KaK
OXPAHUTENbHYIO (PYHKIMIO, TaK U KOMIIEHCALlMOHHYIO, W TPEBEHTUBHYO. Jlis
OXpaHUTENbHOU (DYHKIMHM 0053aTeNbCTBA XapakTepHa 3allUTa MpPaB U 3aKOHHBIX
WHTEPECOB TpaXkJlaH B CiIyyae NPUYMHEHUS BpeJa HMX XU3HU U 3JI0POBBIO.
KomneHncanronnass  (yHKIUS — 3aKII0YaeTcsi B YCTPAHEHUM  HETaTHUBHBIX
MMYLIECTBEHHBIX IOCJIEACTBUN, a TAKKE BOCCTAHOBJIEHUE NPEKHETO COCTOSHUS
(MOJI0’KEHHUS) YETOBEKA, CYLIECTBOBABILETO J0 MPAaBOHAPYILIEHHUS, ITyTEM BBIILIATHI
€MY COOTBETCTBYIOLIEH IEHEKHOU CYMMBI.

Uro kacaercs MPEeBEHTHUBHOW (PYHKIMHU, TaK OHA OKA3bIBAET BIIMSHUE Ha
YYaCTHUKOB HMMYIIECTBEHHBIX OTHOIICHHH JUIsI MUX MOTHBALMM K CHM)KCHUIO

YPOBHS IPAXKIAHCKUX ITPABOHAPYIIEHU.
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IIpumenenne caHKIMM  CylIeCTBYeT Kak B  JOTOBOPHOM, TaKk W
BHEIOTOBOPHOW OTBETCTBEHHOCTH. B cirydae ITOroBOpHOM OTBETCTBEHHOCTH, OHA
HACTYIIAeT TOJBKO IPU HapyUIEHUHM 00s3aTeNbCTB M3 AoroBopa. [pyroi cmeica
UMEET  BHEJOTNOBOPHAsl  OTBETCTBEHHOCTb, T.€  OTBETCTBEHHOCTb IO
00513aTeIbCTBAM.

Takum 00pa3oM, Kak TOJIBKO MOSIBISIETCS 00s3aTENBCTBO, COOTBETCTBEHHO
MOSBJIAETCA ~ BO3MOXKHOCTh IPUMEHEHMs CcaHkumi. B nmaHHOM  ciywae
OTBETCTBEHHOCTb SIBJISIETCSI CYIIHOCTBIO OOS3aHHOCTH JHMIA B HCIIOJHEHUU
00513aTeNIbCTBA.

[1oABITOXXMB, MOYKHO BBIICJIUTH OCHOBHBIE IPU3HAKUA O00S3aTEIbCTB U3
IPUYUHEHHUS BpEa.

Bo-1niepBbIX, OHH OTHOCSITCSI K BHETOTOBOPHBIM 00513aTEJIbCTBAM.

Bo-BTOPBIX, OHM MOSABIISIFOTCS BCIEACTBUE COBEPLICHUS HENPABOMEPHBIX
JNEUCTBUN. B-TpeTbuX, HeNmpaBOMEpHbIE IEHCTBHA HE CBS3aHBl C HapyLICHUEM
JIOTOBODA.

Ero cnemuduka 3akimtoyaercss B TOM, 4YTO IOTEPHEBIIMM U
[IPaBOHAPYIIUTEIIEM B PE3yJbTaTe€ MPABOHAPYIICHHUS] MOXKET SBJIATHCS HE TOJIBKO
¢duznyeckoe, HO U FOPUANUECKOE JIULIO.

OObEeKTOM SIBISIIOTCSA JEHCTBUS, KOTOPbIE HAalpaBlieHbl Ha BO3MEIIEHHE
Bpeza, 1100 caMO UCIIOJIHEHHUE 00513aTeNbCTBRA, MO CYLIECTBY.

B conepxanue o00s3aTenbCTB W3 NPUUMHEHUS Bpeda BXOAAT IIpaBa U
00513aHHOCTH CTOPOH.

K mnpaBam mnoTepneBiIero OTHOCATCA TpeOOBaHUS O BOCCTAHOBJICHHUH
IIPEKHETO TOJ0KEHUs, CYIIECTBOBABILETO JIO COBEPLICHUS IPABOHAPYILIEHUS,
a1n00 00S3aHHOCTh BO3MECTUTh NpPHUUYMHEHHbIE YOBITKH. IIpaBam mnortepreBiiero
KOPPECHOHIUPYET OO0S3aHHOCTh MPUUMHUTENS BpeAa BBIIOJIHUTH TpeOOBaHUS
MOTEPIIEBILETO.

ITo muenuto C.B. ApOy30BOii, OCHOBaHHMEM BO3HUKHOBEHHUS TPaKTaHCKHUX
00s3aTENBCTB SBISACTCA (PAKTUYECKUM COCTaB, KOTOPHIM BKIIOYAET B ceOs Tpu

anemenra [1, ¢. 25]:



— YBEIUYEHHE WM cOepeKeHUE UMYIIECTBA OJHOTO JINIIA;
— 3a CYET APYroro JIMIA;
— OTCYTCTBHE JJOTOBOpA YCTaHOBJICHHOU (DOPMBEI.

[To muenuto B.A. benoBa, «yBelnueHue UMYIIECTBA, yIIepO, MPUUMHHAS
CBsI3b, OTCYTCTBUE MPABOBOIO OCHOBAHUS HE SIBJISIOTCS IOPUIUYECKUMHU (DaKTaMH,
TaK KaK HU C OJIHAM W3 HHUX 3aKOH HE CBS3BIBACT MPABOBBIX MOCICICTBUH [2, C.
112].

OnHu npeacTaBisioT cO00N COBOKYITHOCTD 3JIEMEHTOB IOPUAMUYECKOTO (aKTa
HCEOCHOBATEIBHOTO MPUOOPETCHUS WM COePEKEHUS MMYILecTBay [8, ¢. 22].

CoruacHo Touke 3peHust A. B. bprimmanToBa «OCHOBaHWEM BO3HUKHOBEHHS
IIPaBOBOM CBA3U ABIISETCS CJHOXHBIM IOpUIUYECKUN (PAKT, KOTOPBIA COCTOUT W3
TpexX 3JIeMeHToB» [3, ¢. 232].

IIo muenuro EmnceeBa O.A. Mo NpUYMHE TOrO, YTO Ha 3aKOHOJATEIHLHOM
YPOBHE YK€ NPENyCMOTPEHO, YTO HCIIOJHEHHS 00S3aTeNbCTB BO3HHUKAIOT IIPH
Hanuuuu  (akra  JIOTOBOPHOM  JAEATENBHOCTH, MOXHO  TOBOPUTH O
IIPABOIIOPO’KIAIOMIEM ropuandeckoM dakre [9, c. 17].

M.B. Kabotunckuit M.B. npuBoauT ocHOBaHuUs TOTO, 4TO HOpMBI 'K PO He
CoJepKaT MpPSIMOW CBSI3U MEXAY HCIIOJIHEHHWEM 00s3aTeNIbCTBAa U MOCIEICTBUAMU
00513aTeNILCTB, TaHHBIE ONPEJIEIICHUsI MOTYT CYIIECTBOBAaTh 10 oTaensHocTH [10, c.
127].

OTMeTHM, 4YTO OCHOBAHMEM BO3HUKHOBEHHUS T'Pa)kKIaHCKO-TIPABOBBIX
00s3aTENbCTB  BBICTYMAIOT  IOPUAMYECKHE  COCTaBbl, KOTOpble  OyayT
KOHCTAaTHPOBATh HEMOCPEACTBECHHO (DAKT MCIIOJIHEHHUs 00s3aTeNbeTRa [6, . 7.

NHCTUTYT Tpa’kJaHCKO-TIPABOBBIX 00S3aTENbCTB  sBISETCA Haubosee
BOKHBIM HWHCTUTYTOM TPaXKJIAHCKOTO TpaBa, KOTOPBIM B TpakJaHCKOW cdepe
MMEET CBOM XapaKTEepPHbIE YePThl U OCOOEHHOCTH.

CornacHo TrpakJaHCKOMY IpaBy 0O0s3aTeIbCTBA MOJPA3ACIAIOTCS Ha
JIOTOBOPHBIE U BHEIOTOBOpHBIC. VI3HauanpHO KiaccuuKkaius o0s3aTeNbCTB Ha

00s13aTeNIbCTBA U3 JIOTOBOpA M 00513aTeNIbCTBA M3 MPAaBOHAPYIIEHUM Oblla co3gaHa



PUMCKUMH OPUCTaMM, KOTOpas CYyIIECTBOBajia B IPABOBBIX CHCTEMax MHOTHX
roCynapcTB.

OCHOBHOI XapaKTEpUCTUKON JTOTOBOPHBIX O0S3aTENBbCTB SIBISETCA TO, YTO
OHHU SIBISIFOTCSL (DOPMOM HMMYIIECTBEHHBIX OTHOILIEHHUH, KOTOpBIE CYIIECTBYIOT B
NPEANPUHUMATEILCKON JIEATETbHOCTH M B 00JIACTU YAOBJIETBOPEHUS JUYHBIX
NOTpeOHOCTEN rpak/iaH.

Takum o00pa3oM, OOTOBOpPHBIE O0s3aTEIbCTBA CO3JAIOT OMPE/CICHHBIH
IpaKIaHCKO-TIPABOBOM UHCTUTYT, OJUH U3 (DyHIaMEHTAIbHBIX B IIUBUIIMCTUKE.

OTmeTHM, YTO Tpa)KIaHCKO-TIPABOBBIE 005A3aTeIbCTBA 00IaMa0T APHEeKTOM
HEOXKUIAHHOCTH JIJIs1 CYOBEKTOB M HOCAT OTPUIATEIIbHBIN OTTEHOK.

B ornuune OT OrOBOpPHBIX 00s3aTENBCTB, BO3HUKAIOLIUX M3 JIOTOBOPA,
BHEJIOTOBOPHBIE 0053aTE€IhCTBA BO3HUKAIOT U3 OCHOBAHUH, MPEAYCMOTPEHHBIX B
ct. 8, 307 I'K P®. Cornmacuo . 2 c¢1. 307 I'K P®, a taxxe mm. 6 n.1 ct. 8§ 'K PO
OJTHUM M3 OCHOBAHUU BO3HUKHOBEHHS 00S3aTENIbCTB SIBISETCS MPUUYMHEHUE Bpeaa
[6, c. 15].

OTMeTuM, 4YTO TPABOBYI MPUPOAY HHCTUTYT TPakIaHCKO-TIPABOBBIX
o0s3aTeNbCTB  O€peT ene M3 PUMCKOro IpaBa, I/1€ B IEPBYIO OYEpelb
3aKOHOJIATEIBHO OBLIM 0(OpPMIIEHBI 00s13aTeIhCTBA M3 NMPUYUHEHUS Bpela TaKkKe
TpakTyeMble, KaK JENUKTHbIe 00s3aTenbcTBa. CeroiHs JIEralbHOTO ONpEeIeHUs
0053aTeNHCTB U3 MPUINHEHUS BpEa B 3aKOHE HET.

[Tpu ob6pamennn k ['paxmaanckomy kojekcy PD, moxxao ormetuts Ct. 1064,
KOTOpasi BBIPaKaeT OPUANYECKYI0 CYIIHOCTh JEIHKTHBIX  00s3aTeNbCTB,
3aKJIIOYAIONUECS] B TOM, YTO Bpel, MPUUMHEHHBIA JUYHOCTH WJIH HMYIIECTBY
rpaXJaHuHA, a TaKXKe BpEJl, MPUUYNHEHHBIM WMYIIECTBY IOPUIWYECKOTO JIUIIA,

MOJICKUT BO3MEIIICHUIO B MIOJIHOM 00bEME JIUIIOM, TPUUUHUBILIEM YIIEPO.
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1.2 Pa3BuTHe W COBpeMEHHOE COCTOSIHME TEOPHHM TPAKAAHCKOIO

nmpasa o0 IPUHOUIIAX UCITOJTHECHUSA 00513aTeJILCTB

Hcnonnenue mo0ObIX 00s3aTENBCTB MOTUUHSACTCS Psiy OOUIMX TpeOOBaHMUIA,
KOTOPbIE€ COCTAaBIIIIOT MPUHIUIIBI HCIOJHEHUS 00s3aTenbCcTB. BakHehmum
MPUHITUIIOM SIBJISICTCS] IPUHIIUI HAJIJISKAIIETO UCTIOTHEHUST 00s13aTEIbCTB.

[TpuHIMO HaJIEKAIIEro UCTIOTHEHU 00s13aTeNbCeTB 3akitodeH B ¢T. 309 I'K
P®, B koTOpO# yKa3aHO, 4TO 0053aTENBCTBA JOJKHBI UCTIONHATHCS HAJJICKAITUM
0o0pa3oM B COOTBETCTBUU C YCJIOBHUSIMHU 00s3aTeNIbCTBA U TPEOOBAHUAMH 3aKOHA,
WHBIX MPABOBBIX aKTOB, a MPH OTCYTCTBUU TaKUX YCJIOBUH U TpeOOBaHUU - B
COOTBETCTBHUM C YCJIOBUSAMH JEJIOBOrO 00OpOTa WM HWHBIMH  OOBIYHO
npeabsIBIsAeMbIMU TpeOoBanusiMu [22, ¢. 70].

OTMeTuM, 4YTO YYEHBIC-IIMBWIUCTBI TOBOPST: «IIPUHIUII PEATHLHOIO
UCIIOJIHEHUSI  00fA3aTENIbCTBA  SIBJIACTCS BAXXHBIM  IPHUHIIMIIOM  JIOTOBOPHBIX
0053aTEeNIbCTB, B CHJIy KOTOPOTO 0053aTe€IhCTBO JOKHO OBITh BBIMOJIHEHO B
HaType, T.€. JOJDKHUK O00s3aH COBEpPIIUTh HMEHHO TO JEWUCTBUE, KOTOPOE
COCTaBJISIET  COJAEp)KaHue o0O0s3aTeNbCTBA, 0€3 3aMEHbl €ro  JICHEKHBIM
HKBHBAJICHTOM B BH/IC BO3MEIICHUS YOBITKOB, YILUIaThl HEyCTOWKH» [12, ¢. 65].

[Ipy HapymieHMH OJHOTO W3 JJIEMEHTOB MPHUHIUMIIOB HCHOJHEHHS
00s3aTeNIbCTBA BJIEYET 3a COOOW TPaX]TaHCKO-TIPABOBYIO OTBETCTBEHHOCTh. B
JJAHHOM Cllydae BO3HHMKAeT Takas OTBETCTBEHHOCTh KaK o00s3aTelbCTBEHHO-
npaBoBasi, Kotopas coaepkutcs B 1. 25 'K PD [13, ¢. 123].

O6mume mpaBuia, 3akpemyieHHble B cT. 396 'K P®, Bcrymator mnpu
OTCYTCTBUU CIEIUATbHBIX MpaBW: 1. MpU HEHaJekKalleM HCIOJHEHUHU yIuiaTta
HEYCTOWKHU M BO3MEIEHNE YOBITKOB HE OCBOOOXKIAIOT JOJDKHUKA OT MCIIOJTHEHUS
o0s3aTenbCTBa B HaType [3, ¢. 79].

[IpyHIMI HETONMyCTUMOCTH OJHOCTOPOHHETO OTKa3a OT WCHOJHEHUS
oOs3aTenbcTBa 3akpemwieH B cr. 310 'K P®d, B xoTtopoit roBOpHTCS:

OI[HOCTOpOHHI/Iﬁ OTKa3 OT MCIIOJHCHUA U OJHOCTOPOHHEC M3MCHCHHEC €TO yCJ'IOBI/Iﬁ
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HE JOIYCKAIOTCS, HO CYHIECTBYIOT M HCKIIFOUEHHMSI, MPETyCMOTPEHHBIE 3aKOHOM,
Hampumep, 1. 1 ct. 523 'K P® o1HOCTOpOHHUI OTKa3 OT MCIOJIHEHHS J10IOBOpa
MIOCTaBKM WJIH €ro OJHOCTOPOHHEE W3MEHEHUE JIOMYCKAlOTCS B  Ciydae
CYIIICCTBEHHOT'O HAPYIICHHS JJOTOBOPa OJHOW U3 CTOpOH [14, c. 25].

Cornacno 1. 4 ct. 523 'K P® naHHbIN 1I0TOBOP CUHUTAETCA PACTOPTHYTHIM
WM W3MEHEHHBIM C MOMEHTA MOJIYYEHUSI OJJHOM CTOPOHOW YBEAOMIICHUS IPYrou
CTOPOHOU 00 OJJHOCTOPOHHEM OTKAa3€ OT WCIIOJIHEHHS JOTOBOPA MOJHOCTHIO WM
yacTuyHo [7, c. 78].

Ho, ognako 31ech Henb3s HE PUHATH BO BHUMaHUe I1. 3 1aHHo Hopwmbl ['K
P®, cormacHO KOTOpOMY €CIM 3aKOH CTaBUT 3allUTy TPaXIaHCKUX IIpaB B
3aBUCUMOCTh OT TOrO, OBUIM JIM OCYIIECTBJICHBI OTH TpaBa pa3syMHO U
JOOPOCOBECTHO, MPEANOJIaraeTcsi Pa3yMHOCTh JIEUCTBUA U JOOPOCOBECTHOCTH
YYaCTHUKOB T'PakJIaHCKUX MpaBoOTHOIICHUH [14, c. 56].

OO0si3arenbcTBa  SIBISIIOTCS.  BHEJOTOBOPHBIMH — 00513aTE€NIbCTBAMH,  T.C.
OCHOBAHHMEM HMX BO3HMKHOBEHUS SIBJIAIOTCS JIIOObIE IOpUanYecKue (hakThl TOMUMO
norosopa [15, c. 9].

CymiecTByeT /Ba yCIIOBHUS HEOCHOBATEIBbHO OOOTAlllEHUs: MOJYyYCHHE WM
cOepexeHre UMYIIECTBA OJHOTO JIMIA 3a YYy>KOH CYET U OTCYTCTBHUE OCHOBAHUH,
YCTAHOBJICHHBIX CJICJIKOM, 3aKOHOM WJIM MHBIM MPaBOBBIM akToM [23, c. 18].

OcHoBaHuEM [JI1 BO3HHUKHOBEHUS 0O0S3aTEIbCTB BBICTYMAET CIIOMHBIM
IOPUIMYECKUN COCTaB, KOTOPBIN BKJIIOYAET B C€Osl ONMpEIEICHHbIE IOPUINUYECKHE

(bakThI.
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YciaoBus HCIIOJTHEHUS TPAKIAHCKO-TIPABOBBIX 00513aTEJILCTB

2.1 Cy0beKThI HCIIOJTHEHHS 00513aTeJILCTB

CyObeKThl  TIpaKJaHCKO-IIPAaBOBBIX  00A3aTENbCTB  BBICTYNAIOT B
0053aTEIbCTBEHHBIX TPABOOTHONIICHUSIX — a 03TO, B YaCTHOCTU SIBJISIETCS
rpakJIaHCKOE MPABOOTHOIIICHHUE, B CUITy KOTOPOTO OJIHO JIUIIO (IOJKHUK) 00s13aHO
COBEpIIUTh B TMOJIb3Yy APYroro Jjuia (KpeauTopa) OIpeaeeHHOE JeHCTBUE:
nepeiarb MMYIIECTBO, BBINOJIHUTH pPaOOTy, YIUIATUTh JEHBIM W T.I., JHOO
BO3JIEPKATHCS OT OMPEACIICHHOTO JICUCTBHS, a Ipyras CTOpOHA — KPEAUTOP UMEET
mpaBo TpeOOBaTh OT JOJDKHUKA HCIOIHEHUS ero oOs3aHHOCTH. B oriamyme or
BCIITHOTO TIpaBa 00S3aTEILCTBEHHOE MPABO BBIPAKAET HE TMPSIMOE OTHOIICHHUE
CyOBEKTOB K BeIlaM W BO3HUKAIONIME HAa ATOM OCHOBE OTHOIICHHS (BEIIHBIC
OTHONIEHUS, BEIIHbIE TpaBa U OO0S3aHHOCTH), @ OTHOIICHHS MEXIY CaMUMHU
CyOBEKTaMH — OTHOIICHHS, KOTOPHIE KOHIIEHTPUPYIOTCS BOKPYT AEHCTBHMA 3THUX
CyOBEKTOB — KPEAUTOPOB U JIOJDKHUKOB.

CkaxeMm, 4TOOBI YJIOBJIETBOPUTH AaIIETHUT, HYXXHA €7a, YTOOBbI TOJIYYUTh
ACTETUYECKOEC  yAOBOJILCTBHEC — TIOCHIYIIATh HWCIIOJMHEHHE  MY3bIKaJbHOTO
MIPOU3BECHUSI.

OHa «Bceria ecTh U3BECTHAsi OObEKTUBHAS HEOOXOIUMOCTh, O0YCIIOBJICHHAS
MaTepHalIbHOW KU3HBIO 001IecTBa» [21, ¢. 27].

Jlanee mpoucxoauT MOHUMAaHKUE 3TON MOTPEOHOCTH, U Y CYOBEKTa BOSHUKAET
MHTEpeC Ha MpuodpeTeHue oara.

[TotpeOHOCTH W CYOBEKTHBHOE TIPaBO CBS3bIBAET MEXKIAY COOOi
HaIlPaBJICHHOCTh  00s3aTEIbCTBA, KOTOpas BBIPAXAETCS B  TMEPEMEIICHUN

UMYIIECTBA U MHBIX pe3yJibTaToB Tpyaa [15, c. 67].
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2.2 IlpeameT UCNOJIHEHNUs 0053aTeJILCTBA

[IpeameToM HCHOMHEHUs 0053aTENbCTBA HA3bIBAIOT TY BElllb, pabOTy WIH
yCIyTy, KOTOPYIO B CHIIy 00sI3aTeNIbCTBA JOJDKHHUK 00s3aH NEepeaTh, BHIMOJIHUTD
WIM OKa3aTh KpeauTopy. UToObl 00s3aTEIbCTBO CUMUTAIOCHh HAJJIeXKallle
WCIIOJIHEHHBIM, JOJDKHHUK OO0s3aH MepeaTh UMEHHO TOT MPEAMET, KOTOPBIM ObLI
IIPEAYCMOTPEH.

TpeGoBaHus K MpeaMeTy OIPEACNSIOTCS B COOTBETCTBHUU C YCJIOBHUSIMU
JIOTOBOpPA, TPEOOBAHUSAMHU 3aKOHA, @ NPH HX OTCYTCTBUM — B COOTBETCTBUU C
OOBIYHO TPEIBABIAEMbIMA TpeOOBaHUAMH. Tak, KayecTBO BEHIM JOJKHO
YIOBJIETBOPATh YCIOBUSM JOrOBOpPA, a €CIM Ui JaHHOM BEUM CYILIECTBYIOT
['OCTel i TY, TO 3apUKCHUPOBAHHBIM B HUX TpeOOBaHUAM, €CIM HHOE HE
OroBOpeHo JoroBopom. [13, c. 67].

JlommyckaeTcs onpeziesieHue CyMMbl JIEHE)KHOTO 00s13aTENIbCTBA HE B PYOIISX,
a B MHOCTPAHHOW BAJIIOTE€ WJIM YCIOBHBIX JIEHEKHBIX €IUHUILIAX (HApUMeEp, KIO)
IPU YCJIOBUHU, YTO PacyueThl MO 00s3aTENILCTBY OYAYyT MPOU3BEAEHBI B PYOIISIX IO
opumansHoMy Kypcy LlentpanpHoro Oanka Poccum Ha neHb muatexa, JOo
WHOMY KypCy WU J1aTe, YCTAaHOBJICHHOW 3aKOHOM WJIM COTJIAIlIEHHUEM CTOPOH (1I.
2 ct. 317 TK) [21, c. 57].

[IpeameT uCHONHEHHWS  AJbTEPHATHBHBIX 00S3aTENbCTB  MPU3HAIOTCS
00513aTeNIbCTBA, B KOTOPBIX CYLIECTBYET HE OJMH, a HECKOJIBKO PEIMETOB MPUYEM
nepeiada Jr000Or0 M3  yKa3aHHbIX MPEIMETOB  SIBISIETCA — HAJUIeKaIlUM
VCTIOJTHEHUEM.

Tak, wampumep, NpU PACCMOTPEHUU CYyAEOHBIMU OpraHamu jeina 00
IPaBOMEPHOM  KCIOJHEHUWM  00s3aTenbCcTBa, JaHo  cieayrwomee. IIpaso
COOCTBEHHOCTH Ha HMYILIECTBO (PAKTHUUECKH MEPeluio, XOTb U OCHOBAHMS Ha
nepexo OTCYTCTBOBaIU. PaccMoTpum mipumep Cy1e0HOM MpakTUKK: XOPOIITHIOBA
I''A. oOpatunace B IllmakoBckuit paitoHHBIM cyn CTaBpOMOJIBCKOTO Kpasi ¢
VUCKOBBIM 3asiBiieHMEeM K Pesnmuenko H.M. o0 B3bIckaHMM NOpOLIEHTOB 3a

IMOJIb30BaHNEC YYXXKMMHU JCHC)KHBIMU CPEACTBAMU, CyI[C6HBIX pacxoaosB.
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Ucrtuna 3auncmmna JJJI.MM.ITTT nenexnsie cpenctsa va cymmy 1180 000
pyOneit Ha cuer mponasia Pesanmuenko H.U., nepenaBana aBanc 50 000 pyoOueid,
Bcero npojarity nepeaado 1 250 000 pyOiei.

B nocnenyroiieM CTOpOHaAMH 3aKJIFOYEH OCHOBHOM J0TOBOP KYIUIU-TIPOJAXKHU
kBaptupsl ot JJJI.MM.ITTT, cormacHo ycioBusiM KOTOPOro, CTOUMOCTb KBapTHUPHI
ocrajsieT 900 000 py6ueit [19].

JleiicTBytoIEE TPAKIAHCKOE 3aKOHOIATEIBCTBO OCTABJISET MPaBO CBOOOIBI
BBIOOpA KAXKJOTO TpaXkJaHWHA Ha 3allUTy CBOMX 3aKOHHBIX IpaB U uHTEepecoB. He
B3Upasi HA TO, YTO B HEKOTOPHIX HAYYHBIX TPYy/ax (DAKT UCIIOTHEHUS 0053aTEIHLCTB
HEKOTOpPbIM 00pa3oM OCHAapHBAECTCSl aBTOPAMH-LIMBUIIMCTAMHM, OH 3aKpEIUIEH Ha
3aKoHOJaTebHOM ypoBHE cT. 1103 T'K PO [5].

Kpome Toro, mogaya gaHHOTO BHUJA MCKa IMOMOXKET MOTEPIIEBIIECH CTOPOHE
BEPHYTh paHee MPUHAIIEKAIIETO €l UMYIIIECTBA.

[TogoOHOEe rOpUIMYECKOE SBICHUE MOXKET BO3HUKHYTH Ha OCHOBE
Pa3JINYHBIX IEVCTBUN:

— JICUCTBHI, COBEPIIAEMBIX MOIY4YaTEJIEM HMYLIECTBA: MPUCBOCHHUE WIIU
HCIIOJIb30BAHUE JICHEKHBIX CPEJICTB, HAIIPUMED, IPU OMHUOOYHON BbITayue
JUIITHENH CyMMbl 0QAHKOMAaTOM WJIM HaXOJIKH 4yOTO OyMaKHUKa,;

— JnanpHeiiee mpeObIBaHUE HA TEPPUTOPUU HEABHKUMOTO HMYIIECTBA,
MPUOOPETEHHOTO paHee IO JOTOBOPY apeHbl, KOTOPHIH B HACTOSIIEE
BpEMsI CTEK;

— JEWUCTBUM, KOTOPBIE COBEPLIMJI CaM MOTEPHEBIIMMN: MEPEBOJ IEHEKHBIX
CPEIICTB OIIMOOYHO NIPYyromMy JIMIly, JBOWHAs oOIuiaTa MPUOOPETEHHOTO
TOBapa U ap.;

— JIEUCTBUI TPETHUX JMIL: OIIMOKa orepaTropa OaHKOBCKOW OpraHU3aIMH
TIPY TIEPEBO/IE ACHEKHBIX CPEJICTB HE TOMY A0OOHEHTY.

OnmHako CTOUT OTMETHTh, YTO B TPaXJAHCKOM 3aKOHOJATEIIbCTBE

COJIEPKUTCS TIEPEeUEHb CITy4aceB, B KOTOPBIX MOHSATHE MPEAMETa 0053aTeNbCTBA HE
MOET OBITh IpuMeHeHO. K HIM B CBOIO ouepeah OTHOCUTCS — 3apaboTHas TuIaTa,

NICHCHOHHOE 00ecIieueHre, CTUTICHIUHN Bo3MeleHue yiiepoa [13, c. 14].
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['paxxnaHCKOE 3aKOHOIATENBCTBO HALEH CTPaHbl 0CO00€ BHUMAHUE YIEISIET
IpeaIMeTy HCIONHEHUs1 00s3aTenbcTB B chepe umyiiecTBa. Tak, y BUHOBHOTO
Jaula UMeeTcs 00s3aTeNIbCTBO Ha BO3BPAT KMMYILECTBA B HaTypalbHOU (opme.
OpHako B ciayyae yTepu WM THOEIM HMMYIIECTBA €IWHCTBEHHBIM BapHaHTOM

OCTacTCA Cro BO3BpaT B BUJC I[CHG)KHOﬁ KOMIICHCAIINH.

2.3 Cr1oco0 ucCnmoJIHeHHUA 0053aTeIbLCTBA

Cnenyer ckazaTh, YTO IO CIocoOaMu OOecCTeYeHHs] 005S3aTeIbCTB
MOAPa3yMEBAIOTCS  CHEIUAIbHBIE MEpbI, KOTOpbIE B JOCTATOYHOM CTENEHU
rapaHTUPYIOT UCIOJIHEHUE OCHOBHOTO 00s3aTENIbCTBA M CTUMYJIUPYIOT JIOJKHUKA
K HaJIJICKAIEMY UCIIOJTHEHUIO.

[IpeacraBnsieTcs, 4To MO criocod0aMu oOecriedeHus: 00s13aTeIbCTB CIEaYeT
MMOHMMATh CHEUHUAIBHBIE MEPBI, KOTOPHIE B JOCTATOYHOM CTENEHU TapaHTUPYIOT
WCIIOJTHEHWE OCHOBHOTO 00s3aTe€NIbCcTBA M CTUMYJUPYIOT JOJDKHUKA K
HaJIJIeKAIEMy UCIIOJHEHUIO.

PaccmoTpum mipumep cyaeOHo# mpakTuku: Mcten mpocuT cy, B3bICKaTh C
HacnencTeeHHoro umymiectsa ymepuiero @.M.01 u Bonosuu T.B. B nons3y I'Y
YII® PO B 1. HoBorpouike OpeHOyprckoi obmactu (MEXpaiiOHHOE) CyMMY
HE3aKOHHOM MOJTYyY€HHOW KOMIIEHCAIIMOHHOM BRITLIATHI B pazmepe 1380 pyo.

B cootrBerctBum ¢ n.1 ct.103 IT'TIK P® u3gep:xku, MOHECEHHBIE CYyJIOM B
CBSI3U C PAaCCMOTPEHUEM JIeJia, U TOCYJapCTBEHHAs MOILJIMHA, OT yIUIaThl KOTOPBIX
ucrel ObUT OCBOOOXKIECH, B3BICKMBAIOTCA C OTBETUMKA, HE OCBOOOXKIEHHOTO OT
yIUIaThl CyJAEOHBIX PACXOJOB, MPOMOPIIMOHAILHO YIOBJICTBOPEHHON YacTU
MCKOBBIX TPEOOBaHUM.

[Ipu obecrneueHun 0053aTENbCTBA MEXKAY KPEIAUTOPAMH € JIHIIOM,
00eCIeYnBaOIINM 3TO 00s13aTE€IHLCTBO, @ B OOJIBIIMHCTBE CIIy4aeB UM SBIISICTCS
caM JIOJDKHUK TI0O CBOEMY 0O0s3aTelIbCTBY, CO3JaeTCsl  JOMOJHUTEIBHOE

npasooTHoIenue [20].
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B TO e BpeMs OCHOBHOE COJEp)KaHHE T'PAXJTAHCKOro Ipolecca
WCIIOJTHEHHSI 00SI3aTENhCTB 3aKIIOYACTCSd B OIEHKE, KOTOpas COIMOCTAaBIISET
peanbHble ACUCTBUS OOIIECTBA M OTIEIBHBIX JIMYHOCTEM B 3aBHCHUMOCTH OT
CYIIECTBYIOIIMX MPEACTABICHUNA O TMPaBONOPSIKE, IMpaBaXx M O0sS3aHHOCTSX,
MPECTYIUICHUSAX U MPUCYKICHHBIX HAKA3aHUSIX.

OTnuuuTenbHOM  YepTOW  TPaXJAAHCKOTO  Mpolecca  MCHOJIHEHUS
00s13aTEIBCTB SABJSIETCS TO, YTO OHO MPOTATHUBAETCS C MOMEHTA IPABOTBOPUYECCKOM
JESATEILHOCTH 0 CaMOT0 MPUMEHEHHMsS B )KM3HU HOPM IpaBa, TO €CTh Y HEro HET
€IMHOW CTaJuu MPABOBOrO CO3HAHUSA.

[lenHOCTh 0053aTENBCTB PACKPHIBACTCS B MHTEpHpeTaIuu ee pyHkiuii. Bee
cyiiecTByromue GyHKIUH MEK Iy co0oit B3aumocszansl [10, c. 45].

Pa3BuTtne wucnosHeHuss 0053aTENBCTB CIOCOOCTBYET (OPMUPOBAHUIO Y
Ka)XJI0r0 rpa)KJaHWHa OCO3HAHHOTO ITPAaBOMEPHOTIO MOBEICHMUS.

Ponp mpaBoBoro anajiiza WMCIHOJIHEHUS 0053aTENbCTB B TEPBYIO OUYEpEb
3aKJII0YAeTCsl B YBEIMYEHUU cephbl BO3JACHCTBUS CaMOro MpaBa U 00ECICYCHUU
€ro BCECTOPOHHETO TOHUMAaHHSI.

OcHoBHast  1IeNIb  BBIMOJHEHUS]  OOSI3aTENILCTB  CBSI3aHA  OKa3aHUEM
BOCIIMTATENIBHOTO BO3JCHCTBUS, HEIOMYIICHUS HapYLIEHWH TMpaB TpaxkKIaH,
COBEpILICHUS TMPABOHAPYIICHUH WJIM aHTUOOIIECTBEHHOTO TmoOBeacHus. B
HACTOSIIIEE BpeMs BOINPOCHl aHAM3a CIOCOOOB HCIIOJIHEHHSI 0053aTeNbCTB
IPpaXKJIaH SIBJSIFOTCS JOCTATOYHO aKTyalbHBIMH.

D@ GhEeKTUBHOCTh peanu3alii  JTOW 3aJlaud  3aBUCUT HANpsIMyl0 OT
OpraHM3ally CUCTEMBI PABOBOM KynbTypsl B Poccuiickont denepannu.

[IpaBoBO#l aHAIM3 UHCTUTYTA UCIIOTHEHUS 00513aTEILCTB — 9TO 0000IICHHAS
XapakTepUCTUKAa TPABOBOM JUCIHUIUIMHBI OMNPEIEICHHBIX JIUI, O00pa3yoIInX
COOTBETCTBYIOIINE COIMATBHBIC TPYIIIBI, KOTOPHIE HAMPAMYIO CIIOCOOCTBYIOT
peanu3aiuy rpaXxaaHCKO-TIPABOBBIX 00S3aTENIbCTB MO CYIIECTBY.

NHnuBuayaibHBIM ~ MCHIOJIHEHUEM TPaKIAHCKO-TIPABOBBIX  0053aTEILCTB
SBJIIETCSI BO3MEIIIEHWE OTACIBHOW JIMYHOCTH, KOTOpoe (opMUPYETCS B

3aBUCHUMOCTHU OT Opr}Ka}OLHCﬁ 00CTaHOBKH HHIWBHIA W HAIIPAMYIO 3aBUCHT OT
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ypOBHsI 00pa3oBaHHOCTH JHYHOCTH. OOIIECTBEHHBIM IOPHUIIAHUEM ITpoliecca
WCITOJIHEHHSI 0053aTeNbCTBA HA3bIBAETCSI CHCTEMA IPABOBBIX B3IVIAJIOB, TEOPUH,
ujiell, 4yBCTB, B KOTOPBIX BBIpAKAETCA OTHOIIEHUE O0OIIecTBa B IEJIOM K
CYILIECTBYIOIIMUM MPAaBOBBIM siBieHUsM [11, ¢. 60].

[IpodeccuonanbHOE MCHOJIB30BAaHUE TPAXKIAHCKO-TIPABOBBIX 0053aTEIIbCTB
oOnafaeT psAaoM OCOOBIX MPU3HAKOB, UCXOJS U3 KOTOPHIX MOKHO TOBOPUTH O €T0
0Cc000OM MECTE U POJIH:

— HOCUTENIEM  MPUMEHEHUs  TPaXKIaHCKO-TIPABOBBIX  00s3aTeNIbCTB

BBICTYTIAET YEJIOBEK, MPOodecCHOHANIbHAS IEATETbHOCTh KOTOPOTO CBA3aHa
C IPAaBOM U €r0 HOpMaMmu;

— uHGOPMAIIMOHHON 0a30i TaKOro NPUMEHEHUS TPaX)TaHCKO-TIPABOBBIX

00513aTENBCTB CIIy’KaT CpeHEE ClIeUaIbHOEe 00pa30BaHUE;

— npo¢ecCUOHATBHOMY MPUMEHEHHIO IPAKIaHCKO-TIPABOBBIX 0053aTENIbCTB

NPUCYIIA YETKasl PEIMETHAs ¥ MPAaBOBasi HAPABJIEHHOCTb.

[IpumeHeHus TpakIaHCKO-TIPABOBBIX 0053aTENbCTB IMOBHIIIAET, YPOBEHb U
KOJIMYECTBA BO3MEILEHUS CITy4aeB IPU UCIIOTHEHUH 0053aTeNIbCTB C MPUYNHEHUEM
BpeJa TpakJaHaM HanpsMyl0 BIMAET Ha OOIIECTBEHHBbIE MPeoOpa3zoBaHus,
JOCTIKMMBIE 32 cueT paboThl C  OMNPEACICHHOMW KaTeropuen Jojen
(mpecTymHUKaMH).

HcrnonHenne AOMKHOCTHBIMU JIUIIAMH CBOMX TMPSAMBIX OOS3aHHOCTEH
OTJIMYAETCS] HAJIMYMEM TMOBBIIIIEHHOW OTBETCTBEHHOCTH, TaK KaK KaXk/10€ JAeiCTBUE,
OTIIMYHOE OT ACHCTBUM, MPENYCMOTPEHHBIX TPAXKTAHCKUM 3aKOHOJATEIbCTBOM,
MO>KET MPUBECTU K HEOIATONIPUSATHBIM MOCTIEACTBUSIM.

[IpaBonpriMeHeHNE 005A3aTENbCTB TIPAKIAHCKOIO IMPOIEcCa BO3MEILECHHUS
YKa3aHHOW TPYyNIbI JHOJEH YK€ HapylIEHO, TaK KaKk HaKa3aHWE HACTYMNaeT IOciie
COBEPIICHUS UMH MPECTYIMHBIX JICHUCTBUM, UTO YK€ TOBOPUT O HECOOJIOCHUU UMHU
HOpM TipaBa [8, c¢. 57].

Ha ocHOBaHMM BBIIIECKA3aHHOTO CTOUT OTMETUTh, 4YTO K HOPUCTaM

MPUMEHSIOTCST 0COObIE TPEOOBAHMS, KOTOPHIE 3aKIIIOUAIOTCS HE TOJBKO B HAIMYUU
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poeCCHOHANTBHBIX 3HAHUMN, HO M K €ro JUYHOCTHBIM KadecTBaM. OTMETHUM, YTO
IOPUCTHI B TIPOIECCE TIPABONPUMEHEHHUSI B chepe UCTIOTHEHHUS 00513aTEeTLCTB.

OcHoBaHuEM [JIsi BO3HUKHOBEHHUS 0O0S3aTEIbCTB BBICTYMAET CIIOKHBIN
IOpUJIMYECKUN COCTaB, KOTOPBIM BKIIIOYAET B C€0Sl OMPE/ICIICHHBIC IOPUINYECKUE
dakTs [25, c. 176].

Wrtak, oTMeTuM, 4TO CHnOCOO HCIOJIHEHUSI 0053aTeNbCTBA SIBISIETCS Kak
JIOTOBOPHBIM, TaK W BHEJOTOBOPHBIM 00S3aTE€NbCTBOM, OOBEKTOM KOTOPOIO
BBICTYTAET JEUCTBUE MpHOOpeTaTesis MO BO3BpaTy WJIM BO3MELICHUIO JIHILY
IpeaMeTa HCIOJHEHUs o0s3aTtenbeTBa. lIpeameroM MoryT OBITH HEKOTOpPHIC
OOBEKTBl TPAXAAHCKOTO TIpaBa, KOTOPbIE MOTYT OBITh NPHOOPETEHBI WIH
nepeanbl IpUoOpeTaTeieM.

CyneOHasi KoJierusi 1O dSKOHOMHUYECKMM crnopam BepxoBHoro Cyna
Poccuiickoit @enepanuu B COCTaBe. MPEACEAATENbCTBYIONIETO CYJIbH 30J0TOBOM
E.H., cyneii bopucoBoit E.E., UyuynoBoit H.C. Paccmorpena B OTKpbITOM
CyleOHOM 3acellaHhd 3asdBJICHHE OO0 WCIOJIHEHUM HApYIIEHHbIX TMpaB Ha
dakTrueckoe ucnoiHeHus1 o0s3arenbeTBa rpaxaannHa @HO1 o B3bickanuu 1 425
994 pyOGneit cTOMMOCTH UMYIIIECTBEHHOTO Masi, a Takxke 351 234 pyo6uneit 40 koneex
NPOIICHTOB 3a MMOJIb30BaHUE YYKHUMH JCHSKHBIMU cpecTBamu [17].

Hcxoass U3 pacCMOTPEHHOrO BBIIIE, MOXKHO OTMETHUTh, YTO HHCTHUTYT
HMCKOBOTO TPOM3BOJICTBA MO JiejaM BO3BpaTa JCHEKHBIX CPEACTB SIBISETCS
JWHAMUYHBIM, TOCTOSHHO PAa3BUBAIOIIMMCS M 3HAYUMBIM [UJII TPaXKIAHCKOTO
obopoTa, a mOTOMY U (pyHJAaMEHTAJIbHBIM B paMKaX UCCIEIOBAHUS T'PakJIaHCKO-

MPaBOBBIX 00SI13aTEIILCTB.

2.4 BpeMsi M1 MeCTO UCIIOJIHEHHSI 00513aTE/ILCTBA

B cootBerctBun co cr. 384 'K P® mnpu nepexone mpaB Kpeautropa K
JIPYroMy JIMIy TyTeM YCTYIKH TpeOOBaHUS IO OCHOBHOMY 0053aTEIIbCTBY
oOecrieunBaroIiee 00sA3aTENBCTBO CIEAYET €ro cyapde. OTO TMpaBUjio HE

pacrpoCTpaHsaeTCs Ha HE3aBUCUMYIO rapanTuio [4].
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OTMeTM, 9TO MECTO HMCIOJHEHUS W30UpaAeTCs CTOPOHAMH, OHH JOJDKHBI
OTIPEJICINTh €T0 TPH BO3HUKHOBEHUHM O0s3aTENbCTBA. ECIM CTOPOHBI CHOCO0
WCITOJIHCHHSI HE ONPENCIUIN, KPSAUTOP BIIPpaBe HE NMPHUHUMATh HCIIOJHCHHS I10
4acTsIM, €CJIM WHOE€ HE TMPEIyCMOTPEHO 3aKOHOIATEIBCTBOM, YCJIOBHUSIMU
o0s13aTeNbCTBA JTMOO0 00BIUAIMH JCIIOBOTO 000POTA U CYIIIECTBOM 00s3aTEILCTBA.

HemomycTuMBIM ~ SIBIIIETCSI  OJJHOCTOPOHHEE HM3MCHCHHE YCIOBHH M
OJTHOCTOPOHHUI OTKa3 OT WCIOJHEHUS 00s3aTenbCTBA, KPOME CIIydacs,
IPETYCMOTPECHHBIX 3aKOHOM.

JIist  wcofHeHUsT 00s3aTEeNbCTB, BO3HHUKAIOIMIUX TIPH  OCYIIECTBICHHUH
MPEANPUHAMATEITHLCKON JIEITEIILHOCTH, JIOITYCKAETCS BO3MOKHOCTh
OJIHOCTOPOHHETO H3MEHEHHS YCIOBHH 00s3aTelbcTBA WM OTKa3a OT €ro
WCITOJTHCHHSI B CIIyYasX, MPEIyCMOTPEHHBIX JOTOBOPOM, €CIIM WHOE HE BHITCKACT
13 3aKOHA WJIM CYIIEeCTBa 00s3aTeIbCTRA.

TakoBo, HampuMep, YCJIOBHE TNPEANPUHUMATEIBCKOTO JIOTOBOpa, B
COOTBETCTBHH C KOTOPHIM JOJKHUK BIPAaBE OTKA3aThCS OT UCIIOTHCHHUS, BHITUIATHB
KPEJIUTOPY JICHS)KHYI0 KOMIICHCAIIUIO.

Mecto ucnosHeHusi. MecTo, Tlie H0KHO OBITh MPOU3BEACHO HCIIOJHEHHUE,
BIIMSICT HA paclpeielieHUe PacXxoJioB IO JOCTaBKE, ONpEaSseT MECTO IIPUEMKH U
nepeaum ToBapa, BEIOOP 3aK0HA, TOJIJIeKAIEro MPUMEHEHHUIO, U T. TI.

Kak mpaBwiio, MECTO WCIIOJTHEHHS ONPENCIsSeTCS B CaMOM O0S3aTEIIbCTBE
au00 BBITEKAET M3 €ro cymecrBa. MecTo cJaadud HMYIIECTBA OIpeaeseTcs
MIEPBOMY ITEPEBO3UNKY TSI IOCTABKH €T0 KPEAUTOPY.

ITo mpyrum o0s3aTenbCcTBaM MPEANPUHUMATENS TIEPEeIaTh TOBAp WIIM WHOE
UMYIIIECTBO MECTOM MCTIOJIHCHHS 0053aTeILCTBA IIPU3HACTCS MECTO M3TOTOBJICHUS
WM XPaHCHHUS UMYIIECTBA, €CIIM 3TO MECTO OBLIO M3BECTHO KPEAUTOPY B MOMEHT
BO3HUKHOBEHHUS 00s13aTEILCTBA.

Jlpyroe mipaBUJIO TPUMEHSAETCS JUIsl OMNpPEACIICHUS MeCTa WCIIOJHCHHUS
NEHEKHBIX M HHBIX 00A3aTelbCTB. MECTO HX HCIIOJHEHHS 3aBUCAT OT MeCTa

JKUTCIILCTBA CTOPOH I10 JOT'OBOPY.
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PaccMoTpuM CpOK WCHOJHEHHS. ITOT CpPOK OINPEACIAeTCS 3aKOHOM,
OCHOBaHUEM BO3HHKHOBECHHSI 00513aTEIIbCTBA JIMOO €ro CYIIeCTBOM.

OO0s13aTeNbCTBA, KOTOPHIE MPEAYCMATPUBAIOT WM TIO3BOJISIOT YCTAaHOBUTH
JICHb €0 WCIIOJIHEHUS WJIM TIEPHOJ] BPEMEHH, B TEUCHHE KOTOPOTO OHO JOJDKHO
ObITh HWCIIOJHEHO, OTHOCATCSA K O0O0s3aTeIbCTBAM C OMNPEICICHHBIM CPOKOM
ucronHeHus. Takoe 00513aTeIbCTBO JOJDKHO OBITh MCIIOJIHEHO B JICHb, YKa3aHHBIN
B 00s13aTeILCTBE, MO0 B JTIFOOOM MOMEHT B TIpeJIeiaX OMPEACIICHHOTO CPOKa.

Taxke ciemyer cka3arb O TOM, YTO B paMKaxX MCIOJHCHHS TPayKIaHCKO-
IIPABOBBIX 0053aTEILCTB BO3HHUKAIOT TPYJHOCTH Kak B MPaBOBOHM cdepe, Tak U B
CJICJICTBUH MPAKTHICCKOH JICATCITBHOCTH.

Ha 310 B cBOIO 0Yepep BAUSIOT ()aKThl HAPYIICHHUS TPaXKTaHCKO-TIPAaBOBOTO
3aKOHO/IaTeIbCTBA, & TAKXKE JICATCILHOCTh UCTIOJHUTEIISA, KOTOPBIH B OOJIBIIIMHCTBE
CllydaeB HapyllaeT YCTAaHOBJIEHHBIC B JOTOBOPE CPOKH M WHBIC OOS3aHHOCTH B

IMpoHCcCCC NCIIOJIHCHUA 00513aTENLCTB.
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Cnoco0bl o0ecnieyenust 00s3aTebcTB. OTBETCTBEHHOCTH CTOPOH 3a

HEeHaAJ1exKalee HCIIOJTHCHUE 00513aTe/ILCTB

3.1 IlousaTe U CIIOCOOBI 00ecIeYeHUs UCIIOJTHEHUS 0093aTeJILCTB

Cornacuo ct. 372 T'K P® «benedunmap 1mo He3aBUCUMON TapaHTHH HE
BIIpaBE ME€pEAaBaTh IPyromy JUIy IpaBo TPeOOBAHUS K IapaHTy, €CJIU B FapaHTUU
He npeaycMoTpeHo nHoey». B Cratbe 329 I'K PO ykazanbl cienyromue crnocoObl

o0ecreYeHMS NCITOJTHEHUS 065133T€JII>CTB, K HUM OTHOCATCA:

HEYCTOMKA,

— 3aJI0T;

— yJep)KaHHe UMYIIECTBA JOJIKHUKA;

— MOPYYUTETHCTBO;

— He3aBHUCHUMas TapaHTHS;

— 3a7aTOK;

— Jpyrue crnocoObl, TPEAYCMOTPEHHbIC 3aKOHOM WJIM JOTOBOpOM. J[aHHBIN
NepeueHb HE SBJSETCS HCYEPNBIBAIONINM, TMOTOMY KakK CTOpOHaM
MPENOCTABISACTCS  BO3MOXHOCTH ~ CaMHM  ONpPENeNsiTb  HauOojee
MOAXOISIINN JUIT HUX CII0OCO0 oOecrieueHus NCIOJIHEHU 00s13aTeIbLCTBA.

PaccmoTtpum Gosiee mojpoOHO crmoco0 HCMOJHEHUsI 00s3aTebCcTBa, Kak
HE3aBUCUMAs TapPaHTHS, KOTOPBIA ABJISETCS JOCTATOYHO CIIOKHBIM B peau3aiiu B
MPAKTUIECKON JCHCTBUTEILHOCTH TPUMCHCHHS W HWCIIOJHCHHS O0s3aTCIIbCTB B
rpaKIaHCKO-TIPaBOBOM cepe.

Ha 3akoHO#aTeNnbHOM YpOBHE OIPEACIACTCS, YTO 1O HE3aBUCHUMOM
rapaHTUU TapaHT MPUHUMAET Ha ce0s Mo MpochkOe APYroro JMia - MpUHIMIANA -
00s13aTENIBCTBO YIUIATUTh TPEThEMY JHUIly - OcHedHuImapy - OIpeaeiICHHYIO
JIEHEKHYI0O CYMMY B COOTBETCTBHM C YCJIOBHSIMH JAaHHOTO TapaHTOM
00s3aTENIbCTBA HE3aBUCUMO OT JICUCTBUTEIILHOCTH OOECIEYMBAEMOTO TaKOU

rapanTuei oosizatenscTsa (4. 1 ct. 368 'K PD).
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HezaBucumasi rapaHTHsi KaKk HMHCTUTYT TPaXIaHCKOTO IpaBa BBI3BIBAET
CTHIOPBI C TOYKU 3PEHUSI OTMPEIeTICHHS IPAaBOBOW MPHUPOIBI.

W3 mpuBeneHHOW BHINIE 3aKOHOJATEIIEHON XapaKTePUCTHKHU CJIEIYeT, YTO
HE3aBHCHMYIO TapaHTHUI0O MOXHO OXapaKTepU30BaTh KaK OJHOCTOPOHHEE
00513aTeTLCTBO, OCHOBAaHWEM BO3HHUKHOBEHHUS KOTOPOTO SIBJSIETCS OHOCTOPOHHSIS
CHIeTKa, TMOCKOJBKY y TapaHTa BO3HUKaeT OOsS3aHHOCTh, a OcHepuIHMap UMeEeT
npaBo TpeboBanus. [lepenaya maHHOTO MpaBa APYroMy JIMILYy TOMYCTUMO TOJIBKO,
€CIIM 3TO yKa3aHO B FapaHTHUH.

KOpuanueckuii aHanm3 HeJOOPOCOBECTHOTO HCIIOIHEHUSI 00S3aTENbCTB —
3TO 00OOIIEHHAs XapaKTePUCTHKA MPAaBOBOW NUCIUIUIMHBI OMPEIEICHHBIX JIHII,
00pa3yoIUX COOTBETCTBYIOIIME COLMAIBHBIE TPYHIbl, KOTOPBHIE HAMPSAMYIO
CIOCOOCTBYIOT peanu3aliii TPakIaHCKO-TIPABOBBIX 0053aTENbCTB, 1O CYIIECTBY.

HenoGpocoBeCTHBIM HCIOJIHEHUEM 00S3aTENIbCTB SIBISIETCSI BO3MELICHHE
OTJEJIBHON JIMYHOCTH, KOTOpoe (POpMHpYeTCs B 3aBUCUMOCTU OT OKpYXarouieu
OOCTAaHOBKM WHIWBUAA W HANpSMyI 3aBUCUT OT TMPaBOHAPYIICHUS WU
HEHUCTIOJIHEHUEM 00513aTeNIbCTB, IPEYCMOTPEHHBIX B JOTOBOPE.

OO1IecTBEHHBIM TOPUIIAHUEM Tpoliecca HeI0OPOCOBECTHOTO HWCIOTHEHUS
0053aTEILCTB HA3bIBAETCSI CUCTEMA MPABOBBIX B3TJISIOB, TEOPHU, UJIeH, YYBCTB, B
KOTOPBIX BBIPAYKACTCSI OTHOIIEHHWE OOIIecTBa B 1I€JIOM K CYIIECTBYIOLIUM
MIPABOBBIM SIBJICHHSIM.

[IpodeccrnonanbHoe HCIOJIB30BAHUE TPAXkKIAHCKO-TIPABOBBIX 0053aTENILCTB
o0namaeT psAaOM O0COOBIX MPU3HAKOB, HCXOIS U3 KOTOPBIX MOXKHO TOBOPUTH O €T0
0COOOM MEeCTE U POJIU:

— HOCHUTEJIEM  NPUMEHEHHUS  TPa)XJaHCKO-TIPABOBBIX  00S3aTENIbCTB

BBICTYIIAET YEJIOBEK, MPOPECCHOHANBHAS JIEATEIHHOCTh KOTOPOTO CBS3aHa
C MPaBOM U €r0 HOpMaMu;

— uHPOPMAIMOHHON 0a30i TaKOro NPUMEHEHHUS TPakIaHCKO-TIPABOBBIX

00513aTETbCTB CITy’KaT CpeHEe ClelnaaIbHOoe 00pa30BaHUE;

— npodecCHOHATPHOMY MPUMEHEHUIO TPaKIAHCKO-TIPABOBBIX 00S3aTEIILCTB

pucynia 94€TKasd nmpcAMCTHAs U IIpaBOBasA HAIIPABJICHHOCTD.
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[Ipumenenus Bo3MeUIEHUS HEJOOPOCOBECTHOIO HCIOIHEHUS 00A3aTEeNbCTB
MOBBIIIAET, YPOBEHb U KOJMWYECTBA BO3MEIICHUSA CIy4aeB MPHU HCIOJIHEHUHU
0053aTeNIbCTB € MPUYMHEHHEM Bpela TpaxaaHaM HanpsMyl0 BIHMSET Ha
OOIIeCTBEHHbIE TIPe0Opa3oBaHusl, JOCTHKUMBIE 32 CUeT PabOThl C OMPEIEICHHOM
KaTeropuei mojei (MpecTymHUKaMu).

HcnonHenne MOMKHOCTHBIMH JIUIIAMU CBOMX TIPSAMBIX OO0s3aHHOCTEH
OTJIMYAETCSl HAJIMYUEM TOBBIIIEHHON OTBETCTBEHHOCTH, TaK KaK KaXJI0€ JIeHUCTBUE,
OTJIMYHOE OT JACUCTBHUM, MPEIYCMOTPEHHBIX TPAKJAHCKHM 3aKOHOJATEILCTBOM,
MOJKET MPUBECTU K HEOIArONPHUATHBIM MOCTIEACTBHSIM.

[IpakTHdeckuii aHamM3 HEJOOPOCOBECTHOTO WCIOJHEHUS 00s3aTeNbCTB
YKa3aHHOH TpYMIIbI JIOIEH YK€ HapylIeHO, TaK KaK HaKa3aHWE HACTYIaeT IOCIe
COBEPIIICHUS] UIMU TPECTYIHBIX JEHCTBHI, YTO YK€ TOBOPUT O HECOOIIOICHUU UMHU
HOpM IIpaBa.

Ha ocHoBaHMM BBIIIECKa3aHHOTO CTOUT OTMETUTh, YTO K IOpPHUCTaM
MPUMEHSIOTCS] 0COOBIe TPEOOBaHMs, KOTOPHIE 3aKITI0YAIOTCA HE TOJIBKO B HATHUUHU
1po(heCcCHOHANIBHBIX 3HAHUH, HO U K €70 JUYHOCTHBIM KayeCTBaM.

OTmeTHM, YTO IOPUCTHI B MPOLIECCe PABOMPUMEHEHHUS B c(pepe NCTIOTHEHHUS
00513aTEILCTB.

JloBogamu AJis MpU3HAHUS HEIOOPOCOBECTHOTO MCHOJHEHHs 00s3aTENbCTB
SBJISIIOTCS CIIeIyIOIIHe:

— B OTHOILIEGHUU HE3aBUCHUMOM TrapaHTUH HET CHELMAIbHOTO YKa3aHHUS B

3aKOHE, UTO OHA MOPOXKAAeT 003aTENIbCTBO KaK OJTHOCTOPOHHSS CACIIKA;

— CXOJICTBO TMPHUPOABI TapaHTUHW M TOPYYUTEITHCTBA JAIOT OCHOBAHUS
1oJIaraTh, 4TO TepBasi TAKXKE SBISIETCS TOTOBOPOM;

— HaJu4Me BBIPAXKCHHON BOJM TapaHTa K COBEPUICHUIO CICIKH C
OeHepuMapoM M cOrJache MOCJIETHEro MPUHATH TapaHTHIO (AJIEMEHT
B3aMMHOCTH). [l0 MHEHWIO aHTIMICKUX YYCHBIX, OaHKOBCKas TapaHTHsI
OJuH U3 (PyHIAAMEHTAIbHBIX M HAJEKHBIX TAPAHTUUHBIX CIOCOOOB, TaK
Kak 0aHKOBCKas CHCTeMa BO MHOTHX TOCYAapCTBax SIBISACTCS OJHUM W3

HanOoJee CTaOMIbHBIX (PMHAHCOBBIX HHCTUTYTOB [24, c. 279].
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OpnHako, y4uThIBash pa3sHULy I[PABOBBIX CHCTEM, JaHHAs [O3HLIHS
NPUMEHUTENBHO K POCCHUHCKOMY IIpaBy, MPEACTABISIETCS CIOPHOM, MOCKOJIBbKY
TpeOOBaHKE 110 TAPAHTUU SBJIIETCS OJJHOCTOPOHHUM.

[IpencraBisieTcsi, 4TO BblAaua TapaHTHH MPEACTABIsAET COOOM HMMEHHO
OJIHOCTOPOHHIOIO CJIEIKY, HECMOTPsl Ha TO, YTO OHAa COBEPIIAETCS IO MPOCKOEe
MPUHLINIAIIA.

PaccMoTpeB mpaBOBYIO MPHUPOAY HE3aBUCHMOM TapaHTUH, XOTEJIOCH ObI
oOpaTUTh BHUMAHUE Ha €€ IPU3HAKHU.

IlepBbIii MPU3HAK — 3TO HE3ABUCUMOCTb TAPAHTHH.

Crout 3aMeTuTh, 10 BHECEHUSI M3MeHeHuil B naparpad 6 riasel 23 'K PO
JaHHBIN MpU3HAK ObUT HE CTOJIb OYEBHU/ICH.

CrneunanucTtel, OCHApHUBAIOLIME HEAKLECCOPHBIA XapakTep TrapaHTHH,
JieNaJIA aKIEHT Ha TO, YTO TapaHT JOJKEH BBIILIAYMBATh FAPaHTHIO TOJIBKO IIOCIIE
HACTYIUICHHs TOTO Ciy4asi, KOTOPBIM yKa3aH B CaMOM T'apaHTHUHU.

[IpOTUBHMKYN NPUBEAECHHON MO3ULHAHA B OTHOLIEHUH HE3aBUCUMOM MPUPOIBI
IPOUCXOXKJECHUA TapaHTUM M BO  MHOIOM  YCJIOXHEHHOW  IIPOLIENypY
UCIIOJIb30BaHUsI OAHKOBCKOM TrapaHTUU B IMPOLIECCE HCIOJHEHUS T'PakJIaHCKO-
MPaBOBBIX 00S3aTEIHCTB.

B TO ke BpeMs OTMEYaeTcs, YTO AaKIECCOPHOCTb TOXE HOCHUT
OTHOCHUTENIbHBIM  Xapaktep. CremoBaTelbHO, XOTEJIOCh OBl  YTOYHHUTb,
NEHCTBUTENBHO JM  HE3aBUCHUMas rapaHtus o0JajaeT  HeaKUECCOPHBIM
xapaktepoM. /st aToro, npencraBiasieTcs, HEOOXOAUMBIM 00PATUTHCS K CYITHOCTH
aKLIECCOPHOTO 00513aTEIbCTRA.

AKIieccopHoe  0053aT€IBCTBO  —  3TO  BHA  00s3aTE€IIbCTBEHHOIO
MPaBOOTHOIIEHUS, KOTOPbIA HMMEET 3aBUCHUMBIA XapakTep, TO €CTb €ro
HEOOXOJMMOCTb 3aBUCUT OT HAJIMYUS APYTrOT0 — OCHOBHOTO 0053aTEIbCTBA.

AKIteccopHOE 00s3aTeIhCTBA IPU3BAHO OOCCIIEUMBATh OCHOBHOE, TO €CTh
JOJDKHO OBITh OCHOBHOE 00s3aTEIbCTBO, MMEIOIIEE B NPEIMETE HCIOJHEHUS
OCHOBHOM JOJAT, JUIsi €ro MCHOJHEHUsS B KadyeCTBE TapaHTUU JIOJDKHHK

npeaoCTaBIACT AOIMOJIHUTCIBHOC NI aKIIECCPOHOC 0053aTeJILCTBO.
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3aBUCUMOCTh TPOSIBISETCS B BO3MOXXHOCTH TPEKPATHTH JOTOJTHUTEIHHOE
0053aTeILCTBO BMECTE C OCHOBHBIM. [Ipum 3TOM mpekparieHne 3aBUCUMOTO
00s13aTeNIbCTBA COXPAHSIET B CHJIE OCHOBHOE (TJIaBHOE 00s3aTenbCTBO) (4. 2 cT. 329
'K PO).

OtMeyaeTcsi B MCCIEIOBAHUAX U TO OOCTOATENBCTBO, YTO aKIECCOPHOCTH
OPUCYTCTBYET Ha JIIOOOW CTaAuM 0053aTeIbCTBEHHOIO IMPaBOOTHOUICHUS,
CBA3aHHOT'O C HE3aBUCUMOW rapaHTUEN.

AKIIECCOPHOCTh MpeANoiaracT HaJu4yhe BCeX MPUBEACHHBIX MPU3HAKOB. B
IPOTUBHOM CITy4yae, peub UJET JIUIIb O YaCTUIHO aKLIECCOPHOM 00sI13aTEIbCTRE.

B cnyyae oTCyTCTBHS BCeX MPHU3HAKOB AaKIIECCOPHOCTH, CIIPABEINBO
YTBEPXKAATh O HEAKIIECCOPHOM XapaKTepe 00s13aTeNIbCTRA.

[Tpu ananuze HOpM CyneOHOM MPAKTUKH MBI OTPEICIUIIN, YTO B OTHOIIICHUN
HE3aBUCUMOM TrapaHTHUM B KaCCAIIMOHHOM IPOU3BOJICTBE YyKa3aHHbIC MPU3HAKU
OTCYTCTBYIOT, CJIEIOBATEIIbHO, OHAa 00JIaJJaeT HE3aBUCHUMBIM XapaKTEPOM, JIaxe
NIPY HAJMYWHU yKa3aHUsS B HEM Ha OCHOBHOE 00513aTEIbCTBO.

[lomaraem, YTO B JaHHOM Cjy4yae JHIIb [OJYEPKUBACTCSA, TO UTO
00s13aTenbCTBO oOecreunBaetcs [18].

Camo nosiBjIeHUE HE3aBUCUMOW TapaHTUH MO cMbIcHy ¢ 4. 1 ct. 368 'K PO
CBSI3aHO C OMPENIETICHHBIM 0053aTebCTBOM, KOTOpoe OepeT Ha ceOsi rapaHT U B
pamMKax KOTOPOTO OH YIUTAUYMBaeT JACHEXHYI0 CymMMy OeHeuImapy COTjacHO
yCJIOBHSIM, OTOBOPEHHBIM B TapanTuu [6, c. 25].

[loguepkHeMm, TrapaHTUpylOliee O00s3aTeNbCTBO YTO OOA3aTENBCTBO IO
rapaHTHUH HE 3aBUCUT OT JCHCTBHUTEIHLHOCTH OCHOBHOTO OOS3aTE€NbCTBA B CHILY
npsmMoro ykazanus B 3akoHe (4. 1 cr. 370 T'K P®), uro momoiHUTENHHO
MOTYEPKUBACT CBONCTBO HE3aBHCUMOCTH.

B oTHomieHMHM 3aBUCUMOCTH 00BbemMa TpeOOBaHWI MOMXKHO TaKXKe
KOHCTAaTUPOBAaTh OTCYTCTBUE aKI[ECCOPHOCTH, IOCKOJIBKY €CTh OTpPaHUYCHUS
OTBETCTBEHHOCTH TapaHTa mepea OeHeuimapoM, KOTOpas CBsi3aHa C CYMMOW

rapaHTHUH.
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B ornmuume oT mopydHMTENbCTBa, TNIE MOPYUYUTENh OTBEYACT TAKXKe, KaK H
OCHOBHOM JTOJDKHUK, TapaHT U3HAYAIBHO BBIOMpaeT 11 ce0st 00beM TpeOoBaHMi B
paMKax KOTOPOTr0 OH MO>KET BBITIOJHUTH (DYHKIIHIO IO 0OECIICUEHHIO.

['apanT 10OpOBOJMBHO, UCXOAS M3 COOCTBEHHOIO HWHTEpeca BbIIAET
rapaHTUIo, TEM CaMbIM MOYEPKUBACTCS HE3aBUCUMOCTD BBIJJAHHON UM TapaHTHH.

He3aBucMMOCTh MOXET TakKe TMPOSBIATHCS B TAaKOM AacHeKTe Kak
HEBO3MOXKHOCTh B TPUHYIUTEIHLHOM TOPSJAKE MPEKPATUTh TapaHTUHHOE
00s13aTeNIbCTBO MO He3aBUCUMOM rapadTuu (4. 2 cT. 370 'K PD).

be30T3pIBHOCTH rapaHThu, Kak 0011ee mpaBuiio, Takxke npeaycmorpena B ['K
P® (u. 1 ct. 378 'K P®). Takas cutryauus JaeT AONOJTHUTEIbHbBIE PEUMYIIECTBA
OoeHeduuapy U IPUHIUIATY, a TAKKE MOBBIIIAET CTATyC FApaHTHH.

HeoOxoaumo 3aMeTuTh, 4TO, MO OOIIEMY MpaBWIy I[epeAada MpaB IO
rapantuu He jomyckaercs (4. 1 cr. 372 T'K P®D).

B cBorw ouepenp, OTCYTCTBHE aKLUECCOPHOCTH y HE3aBHUCHUMOW TapaHTHUH
MPENONPENEINIIO UHBIE OTIUYUTENIbHBIE YEPTHI:

Bo-niepBbIX, HEMOMYCTUMOCTh MPEKPAIEHUS TapaHTUU [0 MPUYUHE
IpEKpaIIeHMs TJIABHOTO 0053aTeNIbCTBA, 1a)K€ €CJIM B CAaMOW rapaHTUU €CTh Ha 3TO
ykazanue (4. 1 ct. 370 T'K PD).

Bo-BTOpBIX, OTCYTCTBUSI BO3MOXKHOCTH B BO3PAKEHUH, CBOMX BO3PAKEHUSIX
NpoTUB TpeOoBaHUs OeHedulnapa 00 UCMOIHEHUU HE3aBUCHUMOMN TapaHTHH Ha
00CTOSITENIHCTBA, HE MPEYCMOTPEHHBIE B TAPAaHTUHU UCTIOJHEHUS 0053aTEIHCTB.

B 3T0M B CBOIO OYepeb BUIUTCSA INIABHOE MPEUMYILIECTBO FapaHTHH (4. 5 CT.
364 'K PO).

B-tpetpux, cormacuo 4. 3 ct. 370 'K P® rapant nHe obGmamaer mpaBom
npeabsBieHus OeHepuuMapy K 3adery TpeOoBaHUE, YCTYIUICHHOE €My
MPUHITUTIATIOM, TIPU YCIOBUU OTCYTCTBHSI MHOTO B CaMOM HE3aBUCHUMOW rapaHTHU
WK B COTJIAIIEHNH TapaHTa u OeHedummapa [7, c. 23].

B-ueTBepThIX, MpaBO BBIJAYM TapaHTUHM TaKKE HE HMEET 3aBUCUT U OT

I[eﬁCTBI/ITeJ'IBHOCTI/I OCHOBHOI'O 0053aTEIbCTBA H, COOTBCTCTBCHHO, HC IIOAJICKUT
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NPU3HAHUIO HENECHCTBUTENBHONW MPU HEACHCTBUTENBHOCTH OOECIEYMBAEMOIO €IO

obs3arenbcTBa [23, c. 47].

3.2 Buabi OTBETCTBCHHOCTH 3a HEHaAJIeKalIee HCIIOJITHCHUC

00513aTeJILCTB

B mHactosimiee Bpemsi rpak1aHCKO-TIPaBOBas OTBETCTBEHHOCTh WHTEpECHa
MHOTUM aBTOpaMm-nuBuiIncTaM. OTMETUM, YTO HECMOTPS HAa TO, YTO HCTUHHAs
3aJlaya TPaKJAHCKO-TIPABOBOTO PEryJIMPOBAHMS 3aKIIOYAETCS B HEOOXOAMMOCTU
BO3MEIICHHSI Bpeaa, MPaBOHAPYIIUTENb B TO XK€ Bpems OyaeT OIlymarh
OTBETCTBEHHOCTH 3a IPUYNHEHHBIE JEHCTBHUSL.

OTH  0COOEHHOCTH COCTOSIT B TOM, 4YTO TpakJaHCKO-TIpaBOBas
OTBETCTBEHHOCTh,  SIBISISICH  (OPMOM  TOCYAapCTBEHHOTO  IPUHYKJICHUS,
IPEIOoJIaracT B3bICKAHUE CYIOM C MPABOHAPYLIUTENS B IOJIb3Y MOTEPIIEBIIETO
UMYIIECTBEHHBIX CAHKIMH, Mepenaralolmx Ha MPaBOHAPYLIUTENs HEBBITOIHBIC
UMYIIECTBEHHbIE  TIOCIEACTBUA €r0 TOBEJACHHUS W  HANpaBlICHHBIX  Ha
BOCCTAHOBJICHHE UMYILIECTBEHHOU c(hephl MOTEPIEBLIETO.

B 4nciio ocHOBaHMI rpa)xJaHCKO-IIPaBOBOM OTBETCTBEHHOCTH, KaK IMPABUIIO,
BKJIFOYAIOTCS:

— MPOTUBONPABHOCTH JICUCTBUS (O€3/1eHCTBYS);

— Bpen;

— Hamu4ue  TPUYUHHO-CICACTBEHHOW  CBSI3M  MEXIy  BpeIOM U

IPOTUBONPABHBIM JIEIHUEM;

— BUHA.

[IpumeHHTETPHO K TEpPBOMY BHJAY Bpela WCHOIB3YIOTCA IeUHUIIH
«BpEI», «YOBITKNY, «yHIepO»; MPUUEM YOBITKH BKIIOUYAIOT B Ce0s KaK peabHBIM
yiepo (pacxojibl, KOTOpPbIE JIUIO, Yb€ MPABO HAPYIIECHO, MPOU3BENIO WIH JOJIKHO
Oy#er TpoW3BECTH Jisi BOCCTAHOBJICHHS HApYyIIEHHOTO TIpaBa, yTpaTa WM

NOBPEXJECHUE €ro HMMYLIECTBA), TaK M YNYIIEHHYIO BBITOAY (HEMOJYy4YECHHBIN
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JI0XOM, KOTOPBIHA 3TO JIUIO TOTYYUIIO ObI MPU OOBIYHBIX YCIOBUAX TPAXKIAHCKOTO
00opoTa, eciii ObI €T0 MPaBO HE OBIIIO HAPYIIIECHO).

[IpeacraBnsieTcsi, OJHAKO, YTO  YIYIICHHYH  BBIFOAY  JOIYCTHMO
paccMaTpuBaTh HE TOJIBKO B UMYIIIECTBEHHOM, HO U B MHOM, COIMAJILHOM acIeKTe,
KaK COCTOSHHE HEBO3MOXKHOCTH OOpa30BaTCIIbHOW OpraHW3aIMM ITOBBICUTH CBOM
MIPECTIIK, PACIIMPUTD «T'€0rpaduIo» CBOCTO KIIPUCYTCTBUS» B YUPCSIKICHUSIX.

AHanu3 3aK0HOJATEIbCTBA MTOKa3bhIBaET, YTO PM MOJHOCTHIO OTKA3aJIUCh OT
J00BIX HMMMYHHUTETOB TpakaaHaM. I[Ipm 3ToM o0co0oe BHUMaHUE YACISICTCS
mpo(HIIaKTUKE TPakIaHCKO-TIPABOBOM OTBETCTBEHHOCTH 34 HEHAJJIe)KaIee
HCITOJIHEHHE 00513aTEIbCTB.

[IporeieBTHKA CTPOMTCS Ha MPHUHIUIIAX «TPaXkIaHCKO-IIPABOBOH MOpaJIHy,
KOTOpass BKJIIOYaeT B Ce0S MHOTOYHCIICHHBIC JTHUUYECKHE W TUCIUIIIMHAPHBIC
HOPMBI, HCIOJIb3yeMble B codeTaHud. OTMETHM, YTO B 3aKoHOjaTeabcTBe Pd
CIIEIyeT BBIJCIUTH OCHOBOIIOJATalOIIMe IpaBWia W IPHHIMIBI  OOpPHOBI
HEHA IC)KAIAM HUCITOJTHCHHEM TPaKIaHCKO-TIPABOBBIX 0053aTEIbCTB, U3 KOTOPBIX:

— HeoOXoauMo  coONroAaTh  MOpalbHBIC  MPHUHIUIIBI, B MpOIECcce
HCIIOJIHEHHUS 0053aTEIbCTB,

— WCTIONHATH 3aKOHBI, HE OKa3bIBaTh IMOJICPKKH TEM, KTO UX HE
COOJIIOaAET;

— NPaBWIBHO HCIOJIHATH CPOKH, YKa3aHHBIC B JIOTOBOpax, 10 MaKCHUMyMY
BBITIOJIHSSI CBOM 0013aTEIbCTBA;

— WCKaTh W WCIOJIb30BaTh HaWOoOJIee ONTHMAJBHBIE CPEACTBA PEIICHHS
HCIIOJIHEHHNE 0053aTENIHLCTB;

— HE JOMyCKaTh KakKOW-TMOO TUCKpUMUHAIIMKM, HE OKa3blBaTh 3a
BO3HArpakJIeHUE TMOCTa0JeHUN, HE TPHUBICKAThCA K TPakIaHCKO-
IIPaBOBOM OTBETCTBEHHOCTH 3a  HeHaJJIe)Kalllee  HMCIIOJIHCHHE
00s13aTEIBCTB, YTOOBI JIUIIO COBEPIINIIO KAaKHE-TO JACHCTBUS B MHTEpPECax
3aKa34uKa, ¢ UCII0Jb30BaHHE CBOMX BO3MOKHOCTEI;

— HUKOTJIa W HUKOMY HE JaBaTh oOOe€maHui, KakuM-Imbo oOpazom,

HUMCIOIIIMM OTHOIICHHEC K BBIIIOJHCHUIO 065[38_T6J'IBCTB, IMOHUMAasl CBOM
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CTaTyC, OTJIMYAIOIMIUNUCS OT YACTHOCTH JIWIA, W JEUCTBHUS OT HWMCHH
roCyJapcCTBa;

— HE BXOJIUTh B KOMMEPUYECKHE OTHOIICHHS C HMCIIOJHUTCIBHOW BIIACTHIO,
CCJIM, 3TO HAXOJUTCS B MPOTHBOPEYHH C JOOPOCOBECTHBIM HCITOJIHCHHEM
CITy’KEOHBIX 00S3aHHOCTEH;

— HE MPOU3BOJIUTH HAPYIICHHS TPaXKTaHCKO-IIPABOBOH OTBETCTBEHHOCTH 3a
HeHaJJIeKalllee UCIIOJIHEHNE 003aTENLCTB;

— B cirydae 0oOHapyKECHUS HapylmIeHUs  TPakIaHCKO-TIPABOBBIX
00513aTENLCTB, HE3aMEMIMTEILHO CO00MaTh 00 3TOM KOMIIETEHTHBIM
opraHam;

— HWCXOAUTHh B CBOCH NEATETHLHOCTH M3 MOHUMAHUS TPaXKIaHCKO-TIPABOBBIX
00s13aTEIBCTB, KaK BEIPAKCHUS JTOBEPHUS OOIIECTBA. DTO IMTUPOKHUHA CTIICKTP
JEeWCTBUHN, COBEPIISHHBIX WJIM B OTHONIEHUHM KOTOPBIX ObLIa ITOIBITKA
COBEpIINTh, 3a CYET 3JIOYMOTPEOJICHUS  CBOUM  ITOJIOKCHUEM,
MOJTHOMOYHSIMH B OOMEH Ha MaTepualibHbIe IIEHHOCTH B CIICJICTBUH
TPaXIaHCKO-TIPAaBOBOW OTBETCTBEHHOCTH 3a HEHAJJICXKAIIee MCIOJHCHUE
00s3aTEIBCTB.

I'paxk1aHCKO-TIpaBOBBIE JEIUKTBI — 3TO COBOKYITHOCTH MPOTHBOMPABHBIX

JeSTHUH KOHKPETHBIX MePCOH B cepe 00s3aTeIbCTBEHHBIX TPABOOTHOIICHHH .

IIpu »ToM, noka3aTh (akT T'pakJIaHCKO-TIPAaBOBOWM OTBETCTBEHHOCTH 3a
HEHaJIJIeXKalee HCIOJHEHHE 00s3aTeNbCTB Oy/IeT NPAaKTUYEeCKH HEBO3MOXKHO,
TIOCKOJIbKY HET HUKAKUX JIOTOBOPOB, HU TIEPEIadl peallbHBIX JCHEKHBIX CPEICTB,
HU WX OOHApy>XEHHs B SAIIUKE CTOJAa WM KapMaHe 3akazumka. OTCYyTCTBYeT
HEOOXOJMMOCTH B MPSMOM KOHTAKTE CO UCTIOJTHUTEIIEM.

B Hayke o0 mpaBe HE CYIIECTBYeT €IMHOTO TOJKOBAaHWS TEPMHUHA
IPaKIAaHCKO-TIPAaBOBOM  OTBETCTBEHHOCTH 32  HEHAQJIC)KAIEe  HCIIOJTHCHUC
00s13aTENBCTB, M B PaA3IMYHBIX Pab0OTaX WCIOJB3YIOTCS pPa3HBIC OINPEACICHHS

JaHHOI'O TCpMHHA.
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B HacrosilieM ucciaenoBaHMM B KayeCTBE T'PaXAAHCKO-NPABOBBIX CPEACTB
UCIIONTHEHHUSI  00SA3aTEeNbCTB  HWCIIOJIB3YETCS  OMpECNIEHHE  CUCTEeMBbl  Kak
COBOKYITHOCTHU 3JIEMEHTOB, CBSI3aHHBIX BHYTPEHHUMU OTHOIIEHUSIMH.

BaxxHO 00paTuTh BHUMaHHE, YTO CUCTEMY COCTABIISIIOT KaK €€ 3JIEMEHTHI,
TaK U OTHOUIEHUSI MEXAYy HUMU. [loHMMaHue U ONKCAHUE TPa)KAaHCKO-IPABOBOM
OTBETCTBEHHOCTH 3a HEHAJUJIe)KAlllee MCIOJHEHUE 00s3aTeIbCTB, 00pa3yIOIIMX
CUCTEMY, pa3JesieTcsi OOJBIIMHCTBOM COBPEMEHHBIX HCCIIEIOBATENCH.

CTpykTypy  3aKOHOJATEIBHOTO  O(GOpPMIECHHS  Tpa’kKJaHCKO-TIPABOBOM
OTBETCTBEHHOCTH M €€ 3JIEMEHThl Haudajlu HcclieqoBaTh B KoHUE 21 Beka (. ne
Coccrop, D.®. dDoprynaroB, A.A. Iloredbns, M.M. Ilokposckuii, B.B.
BuHorpanos u 1p.).

[Ipu 3TOM JaHHBIN MPOIIECC MOKET COMPOBOKAATHCS KOHPIUKTOM, KOTOPHIi
B KOHEYHOM MTOTE HE MO3BOJIAT YUYPEKACHUAM UCIIOJIHUTH CBOIO OCHOBHYIO LIEb.

Tak, nanpumep, Cyaps BepxoBHoro Cyma Poccuiickoit ®Penepanuu
KcenodontoBa H.A., u3yunB KaccalldOHHYIO KaJlo0y OOIIecTBa C OTpaHUYCHHON
OTBETCTBEHHOCTBhIO «Monym-Tpanc» (ucten, r. MockBa) Ha MOCTaHOBJICHUE
YerBepToro apOuTpakHoro amneuisiquoHHoro cyga ot 13.10.2021 wu
nocTaHoBlieHHe ApbutpaxkHoro cyna Bocrouno-Cubupckoro oxpyra oOT
27.01.2022 mo nemy Ne A58-8590/2020 ApOutpaxknoro cyna Pecmy6muku Caxa
(Akytus) mo ucky oOmecTBa ¢ OrPaHMYEHHON OTBETCTBEHHOCTHIO «Moaym-
TpaHc» K akIMOHEPHOMY OOIIECTBY XOJAMHTOBas KoMMIaHUs «SKyTyromawb» (T.
Hepronrpu) o B3bickanuu 519 800 pyOneit mTpada 3a 3aJepKKy BaroHoB ¢
y4acTHEM B KayecTBE TPEThEro JIMLa, HE 3asBIIAIONIETO CaMOCTOSTEIbHBIX
TpeOOBaHUII MO TpPeaMeTy CIopa, OTKPHITOrO aKLUMOHEPHOro 00IlecTBa
«Pocculickue xKene3Hpie JOpOorm».

PykoBoactBysice crartbamu 291.6, 291.8 ApbutpaxHOro mpoIecCyaTbHOTO
kojekca Poccuiickoit @epepamuu, cynbs BepxoBHoro Cyna Poccuiickoi
denepaunm.

Onpenenuna: oTkKa3zaTh OOLIECTBY C OrPAaHUYEHHON OTBETCTBEHHOCTHIO

«MonyMm-TpaHnc» B Tmeperaye KacCallMOHHOM KajdoObl JJii PAacCMOTPEHHUS B
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cyne6nom 3acemanuu CyneOHOM KOJJIETMH 10 OJKOHOMHUYECKHM CIIOpam
Bepxosroro Cyna Poccuiickoit @eneparuu [16].

[Toaromy B ciydae, KOrja JMIla HE UCHOJHSIIOT CBOM JOTOBOPHBIC
00s13aTeNbCTBA B YACTH HETOAUYMHEHUS TPEOOBAHUAM IpOLIecca, YCIyroAaTenb He
MOKET B TIOJHOW MeEpe HCIIOJHUTh CBOM 00S3aTENbCTBA MO TPAKIAHCKOMY
TpoIIeCCy.

Takum 00pa3oM, cieyeT OTMETUTh, YTO MHCTUTYT TPaKIaHCKO-IIPaBOBOU
OTBETCTBEHHOCTH  BBICTYNMAae€T  BAXKHEHIIMM  CPEJICTBOM  CTHMYJIHPOBAHWSI
HA/JICKAIETO TOBEJCHUS YYaCTHUKOB TPaKIAaHCKOro o000OpoTa yCIyr, Mepou
3alIUThl CYOBEKTHBHBIX TPAXJAHCKHX IIpaB, MPaBOMOPAIKAa B IEJIOM H, Kak
CIIEICTBUE, HYXJAeTCd B JaJbHEHUIIEM COBEPUICHCTBOBAHWU MPAKTUKA €ro
NPUMEHEHUS KAK MHCTPYMEHTa OXpaHbl Ojara o01iecTsa.

Taxoxe crnemyeT paccCMOTPETh MHCTUTYT KOMIIEHCAI[MM MOPAJIbHOTO BpEna,
KaK BaxkHeWmed (opMbl TpakIaHCKO-TIPaBOBOM OTBETCTBEHHOCTH B cdepe
UCTIOJTHEHHS 0053aTENbCTB C MPUUNHEHUEM BpPE/Ia.

B coBpemenHOM oOmIecTBe, KOMIIEHCAIIUs MOPAJIbHOIO Bpena SBISETCS
HauOoJsiee pacHpoCTpaHEHHOU (POPMOM TpakIaHCKO-TIPABOBOW OTBETCTBEHHOCTHU
BO MHOTHX CTpaHax.

[Tox HEeMMYIIECTBEHHBIM BPEIOM MPUHSTO MOHUMATh BpPEI, MPUINHEHHBIH
HapyIICHHEM TpaB WU TOCATATEIbCTBOM Ha HPABCTBEHHOE YYBCTBO, a TaKkKe
BCSKOTO poOjia MEPEKUBAHUSI, KOTOPbIE TPUUUHSIIOTCS JTFOOBIM MPABOHAPYIICHUEM.
MopanbHplii  Bped B OTIWYMA OT MAaTE€pUAIBHOTO, KOTOPBIM HAHOCHUT
UMYIIIECTBEHHBIN Bpe/l, MPUUHHSCT TsSOHKEIbIC HPAaBCTBEHHBIE CTPAIaHUS U MYKH.

@®axkTop ATUTENBHOCTH JCHCTBHS MOJYYEHHOI'O CTpecca TakKKe HIpaeT
OTIPEIECTIEHHYIO POJIb.

Ctpecc MOXKET HOCHTh KpaTKOCPOYHBIM  XapakTep, HO 00yanarh
WHTEHCUBHBIM JICCTBHEM (B KQ4€CTBE TaKOro (pakTopa OOBIYHO BHICTYIAET OOJIb)
WIA K€ OH MOXET HOCHTh JUIMTEIbHBIN, 3aTsDKHOM XxapakTep (K TpuMepy,

BHYTPEHHHE MEPEKUBAHUS YEIIOBEKA).
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YpoBeHb BO3IEHCTBUSA KAXKIOTO M3 BHUIOB CTPECCOB HA TOIO WM HHOIO
YeJI0BEKa BECbMa MH]IMBH/IyaJICH.

Bpemsi oTpakeHHs MOpPAJIBHOTO BpEAa Ha 3JA0POBbE YEJIOBEKA OTCICIUTH
HEBO3MOKHO. DTO MOXET ObITh, KAK CHIOMUHYTHasi HEraTHMBHasl peakUus, TaKk U
IIPOJIOHTMPOBAHHAS PEAKIMS HA MECALIA WU TOJIBI.

[lonsitTue MopanbHOro BpeAa yke Obuio gaHo paHee. OJHAKO CTOWT
PacKpbITh TaHHOE MOHATHE B 0oJiee OTHOU (hopMme.

[Tog MopanpHBIM BpelIOM IOHUMAETCS HPABCTBEHHBIC WM (pu3nyeckue
CTpaJiaHusi, TPUYUHEHHbIC JEUCTBUSAMH (O€37eHCTBUEM), NOCSTAIOMIUMHU Ha
NpUHAAIEKAIINE TPAKIAHUHY OT POKIEHHUS WIH B CHIIy 3aKOHA HEMAaTepHAJIbHbBIE
Onara (’Ku3Hb, 30POBbE, TOCTOMHCTBO JIMYHOCTH, JIEJI0Basl penyTalus U T.I1), WK
HapyILIAKOIMMUA €ro JINYHbIE HEMMYILECTBEHHbIE MpaBa (IIPaBO Ha MOJIb30BAHUE
CBOMM HMEHEM, INpPaBO aBTOPCTBA M JPYrME HEHMYILICCTBEHHBIE IIpaBa B
COOTBETCTBHM C 3aKOHOM 00 OXpaHE€ IpaB Ha pPe3yJbTaTbl HMHTEIUIEKTyaJIbHOM
JeSATEIbHOCTH) TM00 HApYIIAIOIMMU UMYIIECTBEHHBIE PaBa IPAKIaHMHA.

MopanbHbIl  BpeA TAaKXKE MOXET 3aKII04YaTbCsd B  HPABCTBEHHBIX
MIEPEKUBAHUAX B CBA3U C YTPAaTOM POJICTBEHHUKOB, PACKPBITHEM CEMEWHOU,
BpaueOHOM TalHBI, PACTIPOCTPAHEHUEM HE COOTBETCTBYIOIIUX JICUCTBUTEILHOCTU
CBEJEHUM, MOpPOYalIMX YE€CTb, JOCTOMHCTBO WJIH JEJIOBYIO PEMYyTalHUIo
rpakaaHuHa, (Gu3ndeckoil 00JIbl0, CBA3AHHON C NMPUYMHEHHBIM YBEYHEM, HHBIM
MOBPEXACHUEM 37I0POBbsi JHMOO B CBA3M C 3a00JeBaHHEM, MEPEHECEHHBIM B
pe3ysbTaTe HPAaBCTBEHHBIX CTPAJlaHU U Ap.

Kaxnoe u3 nepeuncieHHbIX AEHUCTBUN (O€3/1eHCTBHSI), KOTOPbIE BXOIAT B
NOHATUE MOPAJIBHOIO BpENA, SBISETCS OCHOBAHWMEM Il  KOMIIEHCALUU
MOpPaJIbHOTO Bpena. JlaHHbIA COUCOK AeCTBUM (O€30eHCTBUSA) HE SIBISIETCS
VCYEPIIBIBAIOIINM, TaK KaK Ha MPAKTHKE CyAbl KOMIEHCUPYIOT MOPAJIbHBIN BpE. B
CIIy4asiX, BBIXOJIAIIMX 3a PAMKHU JaHHOTO MepeyHs AeCcTBUM (O6e31eicTBu).

Wrak, TpeOoBaHME O KOMIIEHCALIMM MOPAJIBLHOIO Bpena MOTEpIEBIIUNA —

ManUCHT MOXKCET IIPCABbABIIATD IIPH HATUYHWH OIIPCACIICHHBIX YCHOBHﬁI
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— HaJgu4Me MOpaJbHOrO Bpeaa (HpPAaBCTBEHHbIE WM  (U3HUYECKUE

nepeXKUBaHus);
— IPOTHBONPABHBIE JEHCTBUS, HAPYUIAIOUIME JIMYHBIE HEMATEpUAJIbHBIC
Osara 100 mocAraroire Ha MaTepruaibHOro OJar MOTEPIeBIIEro;

— HaJIU4YMe MPUYUHHO-CJICJACTBEHHONW CBSI3M MEXIYy HNPOTUBONPABHBIMU
JNEUCTBUSMH M HACTYMUBILIEM MOPAJIbHBIM BPEJIOM;

— BUHA NPABOHAPYIIMTENs JUOO TMPU OTCYTCTBUU TaKOBOM, B CIyyasx,
MPEAYCMOTPEHHBIX 3aKOHOM.

Pazmep xommeHcanuy MOPAJIBHOTO Bpela SIBJSIETCS TOCTATOYHO CHOPHBIM
BOIIPOCOM, TaK KaK B NPaBOINPUMEHUTEIIBHOW MPAKTUKE OTCYTCTBYIOT YETKO
cOpMYJIMPOBAHHBIE KPUTEPUU U METOJABl OLIEHKH pa3Mepa KOMIICHCALUH
MOPaJILHOTO Bpea.

[IpakTUKOl OTMEYEHBl HEAOCTATKHA CYHIECTBYIOIIMX 3aKOHOAATEIbHBIX
KPUTEPUEB OIpEIEICHUs pa3Mepa KOMIIEHCAMM MOPAJIbHOTO Bpena, B IEPBYIO
ouYepesib 3TO KacaeTcsl HEMOIHOThI U CKYTHOCTH JAHHBIX KPUTEPHEB.

Cr. 151 m cr. 1101 T'K P® onpenenstor Kputepun ONpPENEIICHUS pa3sMepa
KOMIIEHCauu mopanbHOoro Bpeaa. CormacHo nonoxeHusam, cT. 151 'K P® npu
ONPENEIICHUH Pa3MEpPOB KOMIIEHCALMM MOpPAJIbHOIO Bpela CyZ INPUHUMAET BO
BHUMAHHE CTEMNEHb BHUHBI HAPYUIUTENs U HHBIC 3aCTy>KUBAIOIINE BHUMAaHUS
oocrositenbcTBa. Cyn  JOMKEH TakXKe YYUTHIBATh CTENEHb (QPU3MYECKHX U
HPABCTBEHHBIX CTpPAJaHUM, CBS3aHHBIX C WHAUBUAYATbHBIMH OCOOCHHOCTSIMU
rpaKJaHuHa, KOTOPOMY MIPUYUHEH BpPE/I.

IIpu ompenenennu pasMepa KOMIIEHCAMU Bpela JOJDKHBI YUHUTHIBATHCS
TpeOOBaHMs PasyMHOCTH W CHpaBeIUBOCTU. M3yyas BOMPOCHl PEryIHpOBaHUS
yciyr B cepe npodecCHOHAIBHOTO 00pa30BaHusl, OKa3bIBAEMbIX YUPEKICHUSIMU,
CTOUT OTMETUTh, YTO B 3aBUCHMOCTH OT pa3mepa (GUHAHCUPOBAHUS YUPEKICHUN
OCYUIECTBIISIETCSl YKOMIUIEKTOBAHUE YUEOHBIX KJIACCOB.

Kak mpaBuio, TOJBKO TPETh YUPEKACHUW HA TEPPUTOPHUM HAIEW CTpPaHbI
UMEIOT B CBOEM pAaclOpsUKEHWU KOMITBIOTEpHBIE Kiacchl Jisi oOydeHus. Ctout

OTMCTUTb, YTO B IMNICJIOM B CTpaHaX C BbIIICYKa3aHHbBIMHU MOCIa0JIECHUSIMU
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Ha6JHOI[aeTC$I TCHACHOWA K YBCIMYCHHIO KOJIMYCCTBA OTBCTCTBCHHOCTHU 3a

HEeT0OPOCOBECTHOE UCTIOTHEHUE 00SI3aTEIIbCTB.

3akJIloueHue

JleTanbHO TIpOpabOTaB W HM3YyYWB TEMY BBIITYCKHOW KBaIH(DHKAITMOHHOM
paboThI, ObLJIA IOCTUTHYTA 1I€JIb U BBITIOJIHEHBI IOCTABJICHHBIC MIEPE/l HAMU 3aJ1auHu.

CorynacHO TrpaXkJIaHCKOMY TIpaBy o0O0s3aTeNbCTBA MMOJPA3ICISIOTCS Ha
JIOTOBOPHBIE W BHEAOTOBOPHBIC. J[OroBOpHBIE 00s3aTENLCTBA SIBISIOTCS (PopMoi
MMYIIECTBEHHBIX ~ OTHOLIEHWW, CYHIECTBYIOIIMX B  MPEAINPUHUMATEIBCKON
JESATEILHOCTH U B 00JIACTU YAOBIETBOPEHUS JIMUHBIX MOTPEOHOCTEHN TpaXaaH.

BuegoroBopHbeie ke, 00s3aTeIbCTBA, BO3HUKAIOT HEOXKUJIAHHO, HOCAT
OTPULIATENBHBII OTTEHOK W BO3HUKAIOT W3 OCHOBAHWI, HAlpUMEp, TaKUX Kak
NpuYMHEHUE Bpeaa. B pesynbTare paccMoTpeHusi 0o0sI3aTeNIbCTB U3 MPUUUHEHUS
Bpela (JEeNMKTHBIE 00s3aTeNbCTBa), OBUIO BBISICHEHO, YTO JICTUKTHBIC
00s3aTENIbCTBA OTHOCSTCSI K BHEJOTOBOPHBIM 0053aTEIbCTBAM U BO3HHUKAIOT TIPH
NPUYMHEHUM KAaK MMYIIECTBEHHOr0, TaK MW HEMMYIIECTBEHHOIO Bpesa
HEIMPaBOMEPHBIMU JEHCTBUAMH (PU3NUECKUX WM FOPUIUYECKUX JIHII,

B conepxanune o00s3aTenbCTB M3 MPUYMHEHHS Bpela BXOASAT IpaBa M
o0s3aHHOCTH CTOpOH. K mpaBamM mOTepneBIIEro OTHOCATCA TpeOOBaHUS O
BOCCTAHOBJICHUM IIPEKHEr0 TOJIOKEHHUS, CYLIECTBOBABILIETO 10 COBEPIICHUS
MpaBOHAPYIIEHUS, TUOO0 003aHHOCTh BO3MECTUTh MPUUUHEHHBIE YOBITKH.

[IpaBamM moTepmeBIIero KOPPECIOHANPYET 00SI3aHHOCTh MPUUUHUTEIIS Bpea
BBHITIOJIHUTH TpeOoBaHMsI moTepreniero. [Ipu s3Tom, ucxons U3 MOJOKEHUNA YaCTH
3 crateu 1064 T'K, B Bo3MeIIeHMH Bpea MOXET ObITb OTKa3aHO, €CJIM Bpei
MPUYUHEH 0 TIPOChOe WM C COTJIaCUs TMOTEPTIEBINETO, a NCUCTBHUS MPUIUHUTEISA

BpeJia He HApYIIalOT HPAaBCTBEHHBIE MPUHIIUIIBI OOLIECTBA.
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JIJisi BOBHUKHOBEHUS TPaXKIAHCKO-TIPABOBBIX 0053aTENbCTB M3 MPUIHMHCHUS
Bpe/la HEOOXOAMMBI COOTBETCTBYIOIIME OCHOBaHUS U ycnoBus. [loxg ocHoBaHuem
MOHUMAETCS HapylIeHUE CyObEKTUBHBIX IPAXKJAHCKUX IPaB (MpaBOHAPYIIEHHUE).

B kadecTBe yCcnoBHHM pPAacCMaTpUBAIOTCA  BpEl, IMPOTHUBOIIPABHOCTH
MOBEJICHNS,  NPUYMHHO-CIICICTBEHHAs  CBSA3b  MEXKIY  IPOTUBONPABHBIM
MOBEJICHUEM U IPUUMHEHHBIM BPEJIOM, a TAaK)KE€ BUHA TPUUMHUTENS Bpea.

[IpoTuBONIPaBHOCTH BBIPAXKAETCSA B JCVCTBUN (meicTBuUs
HECOOTBETCTBYIOIIME HOPMAaM 3aKOHA, TMpaBWiaM) WM Oe3aecTBuu (He
COBEpIIICHHE JIULIOM TeX ACHCTBHIA, KOTOpbIE OH 00s3aH OBLI COBEPIIUTH B CUILY
CBOMX JIOTOBOPHBIX 00S3aHHOCTEM).

[IpyuurHHO-CIEACTBEHHAs CBA3b SBIIETCA CBSI3YIOLIMM 3BEHOM MEXKIY
MPOTUBONPABHBIMU JCHCTBUSIMU M TMPUUYMHEHHBIM BpPEIOM M HeoOXoauma st
IIPUBJICYEHUS] K TPAXKIAHCKO-TIPABOBOM OTBETCTBEHHOCTH.

B nanHOW BBIMYCKHOM KBadM(UKAIIMOHHONW paboTe MBI PacCMOTPENH
TPaXJAHCKO-TIPABOBBIE  JICTIUKTHI,  KOTOPHIE  SABJISIOTCA  COBOKYMHOCTBIO
MPOTUBOIIPABHBIX JESHUNA KOHKPETHBIX MEPCOH B cdepe 00s3aTeIbCTBEHHBIX
npaBooTHOIIEHUH. OTMETUM 4YTO, JOKazaTh (paKT TpakJIaHCKO-TIPABOBOM
OTBETCTBEHHOCTH 3a  HEHAJUIeKalllee HCIOJHEHUE  0053aTeNnbCcTB  OyaeT
IPAKTUYECKA HEBO3MOXKHO, MMOCKOJIBKY HET HMKAKHUX JIOTOBOPOB, HU IIepelaydu
peanbHBIX JICHSXKHBIX CPEICTB, HU UX OOHAPY>KEHHUS B SIIUKE CTOJA WIM KapMaHe
3aka3zurka. OTCYTCTBYET HEOOXOIUMOCTH B TIPSIMOM KOHTAKTE CO UCTIOTHUTEIIEM.

B rpaxmanckoM mnpaBe HE CYHIECTBYET €AMHOTO TOJKOBAaHUS TEPMHUHA
IPAXKIAHCKO-TIPABOBOM  OTBETCTBEHHOCTH 32  HEHAJICKAILEE  MCIIOJIHEHUE
0053aTENbCTB, M B PA3UYHBIX Pab0TaX HCMHOJB3YIOTCS pPa3HBIE OINpPEACICHUS
JAHHOTO TEpMMHA.

OTMeTnM, 4TO B KauyeCTBE TPAKIAHCKO-TIPABOBBIX CPEJICTB HMCIOJIHEHUS
00s13aTEILCTB ~ UCTIONB3YETCS  OMpEACNICHHEe CHCTEeMbl KaK  COBOKYITHOCTH
AJIEMEHTOB, CBSI3aHHBIX BHYTPEHHUMH OTHOIIEHUSIMHU.

C pa3BuTueM 0OIIIECTBEHHBIX OTHOIIEHUN U U3MEHEHUEM 3aKOHOIaTeIhCTBA

HaIleu CTpaHbI IMPOM3ONIIN CYINCCTBEHHBIC M3MCHCHHA B OIPCACIICHUN TTOHATHSA
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HMCIIOHEHU 00sg3aTeabcTB. B HACTOAIICC BPEMA IIPHUHAT CHHHBIﬁ moaxoa K

OIpCACICHUIO OCHOBaHUM I JAHHOT'O I'PpaXKAaHCKO-TIPpaBOBOTO HHCTUTYTA.
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