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AHHOTALUA

AKTyaJlbHOCTh TEMBbI BBIITYCKHOM KBaJTHU(PUKAITMOHHON pabOThI 00yCIOBICHA
TEM, UTO MOPYUUTEITHCTBOM MOKHO OOECIIEUNTh CaMble pa3Hble 00s3aTENbCTBA
MOJIHOCTHIO MJTU B YaCTH, B TOM YHCJIE T€, KOTOPbIE BOHUKHYT B OyIyIIIEM.

Llenpto BBIMYCKHOM KBaMU(UKAMOHHOW pabOTBl SBISETCS HU3yueHUE
HOPYYUTENBCTBA KaK cr1oco0a o0ecreueHrs: UCIIOTHEHUSI 00s13aTEIbCTB.

3a/auu BBITYCKHOM KBaTU(PHUKAITMOHHON pabOTHI:

— OIPENEIUTh MTOHITHE U OCOOEHHOCTU OPYUYUTENIbCTBA;

— BBISIBUTB [IPU3HAKHU U BUBI IOPYUYHUTEIBCTBA;

— PpaccMOTpETh MPAaBOBbIE OCOOEHHOCTH 3aKJIIOYEHUSI U PaCTOPKEHUS
JIOTOBOpA NOPYYUTEIIBCTBA;

— ONpeAeNUTh TMpaBa MOPYYUTENS] M  KPEeauTopa MO  JOTOBOPY
NOPYYHUTENBCTBA;

— MpPOaHAIM3UPOBATh OOS3aHHOCTHM M OTBETCTBEHHOCTb MOPYUMUTENS U
KpEAUTOpa Mo JOrOBOPY MOPYUUTENIbCTBA;

— OXapakTepu3oBaThb MpOOJEMbl pealu3aluu I1paB, O0OA3aHHOCTEH W
OTBETCTBEHHOCTH MOPYYHUTENS] M KPEAUTOpPA IO JOTOBOPY MOPYUUTEIHCTBA U UX
peleHue.

OOBekT wucciaenoBaHUs — TMPABOBbIE OTHOILIEHUS, BO3HUKAIOIIUE TPHU
pEryJIMpoOBaHUM TOPYYUTEIbCTBA KakK crnocoba oOecrneyeHus MCHOJHEHUs
00s13aTEbCTB.

IIpenmer  WccieqoBaHWST  —  [PABOBBIE  HOPMBI,  PETYIHPYIOIIME
MOPYYMUTENCTBO KaK CIOCO0 00ecredeHus] UCIIOJTHEHUS 0043aTeNIbCTB.

bakanaBpckast paboTa COCTOUT U3 BYX JIOTHUECKH CBSI3aHHBIX MEXKIY COOOM

I71aB, BBEACHU S, 3aKIIFOUYCHU .
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Beenenue

[Topy4uTensCTBO, SABIAACH OAHUM W3 JIPEBHEHIIMX HMHCTUTYTOB YacCTHOIO
npaBa, B COBETCKHH TMepuoj ObUIO JHUIIEHO HEO0OXOJUMOTOo TPaBOBOTO
pEeryJaupoBaHus, B CBA3U C YEM ITOTEPSIIO BEKAMHU CIIOKUBIIMECS TPAJULMHU, HO HA
CETrO/IHS MO’KHO C YBEPEHHOCTBIO YTBEPXKAATh, UTO OJlarofaps MPUHITHIO HOBOTO
I'K P® ynanoce «peaHMMHUPOBATH» HHCTUTYT IOPYUYUTEIHCTBA B COBPEMEHHBIX
YCIOBUSIX TpaxaaHckoro oOoporta. HoBemna 1o BO3ME3OHOCTH  JIOTOBOPA
MOPYYMTENIbCTBA MPEBpATUIIA ATOT CMOcO0 obecnedeHus oO0A3aTeNbCTB Ha
JIOCTAaTOYHO PACIpPOCTPAHEHHBI M 3(P(EKTUBHBIN CHOCOO 3alUThl HMHTEPECOB
kpeautopoB. OnHako mnpaktuka npuMmeHeHus I['K PO craBur nepen
3aKOHOJIaTEJIEM BCE HOBBIE U HOBBIE BOIIPOCHl. HecMOTpst Ha O0JbIIOE KOJTUYECTBO
Hay4yHbBIX pa3paboTOK B ATOH cdepe, MAUCKYCCUHM BOKPYT HHCTUTYTa
NOPYYMTENIBCTBA HE NPEKPAILAIOTCS.

be3ycnoBHOo, B yCHOBUSAX yIIyOJIEHUS YaCTHO-TIPABOBBIX Hauyal B
Ipa)/1aHCKO-TIPaBOBOM PEryJIMpPOBaHUU OOIIECTBEHHbIX OTHOUIeHHH B Poccuu B
NEPBYI0 OYEpenb LEIecoo0pa3HO OOpaTUThCS K HMCTOKAM PHUMCKOTO YaCTHOTO
IIpaBa, aBTOPUTET KOTOPOI'O Y MTOHBIHE OCTAETCS YPE3BBIUYANHO BBICOKHUM.

Jla u BoOOIE, MpU YyperyaupoBaHUU OTHOIICHHM, KOTOpHIE KacajucCh
rapantud, ['paxnanckuii Kojekc mnpuMeHsu1 HOpMbI OJIAaHKETHOTO XapakTepa.
Opnako Poccus, HE MOXeET CyHIECTBOBaTb 00OCOOJEHHO B  PETYISIIIUU
OOIIECTBEHHBIX OTHOLICHUNA MEXIYHAPOAHBIMUA CTaHJAPTAMH.

[TopyunTenbCcTBOM MOXKHO OO€CHeuuTh camble pa3Hble 0053aTelbCTBa
MOJIHOCTBIO WJIM B YacTH, B TOM YHUCJE Te, KOTOpble BO3HUKHYT B OynymeM. [lo
YMOJIYaHUIO MOPYUYUTETh OTBEYAET Mepe]] KPEIUTOPOM COJIMIAPHO C TOJKHUKOM U
B TOM ke oObeme. OH BIpaBe BBIABUTATH MPOTUB TPEOOBAHUS KPEAUTOpPA TE KE
BO3PD@XXEHHUs, KOTOphlE MOT OBl NpPEICTaBUTh JODKHUK. Eciam mopyuutenb
UCIIOJIHUT 0053aTeNbCTBO, TO MO O0IIEMY MPABHITY MOJIYYaeT MpaBa KpeauTopa o
HEMY UM MOXET TMpeabsiBUTh TpeOboBaHue K A0KHUKY. [Ipekpamaercs

MNOPYYHUTCIILCTBO, KaK  IIpaBWIIO, BMCCTC C INpEeKpamCcHUEM  OCHOBHOTI'O



oOsi3aTtenbcTBa. TakuMm 00pa3oMm, Tema BBIMYCKHOW KBaTM(DPHUKAIIMOHHON pPabOThHI
ABJISICTCS AKTyaIbHOM.

OOBeKT WuCCIeAOBaHUA — TMPABOBbIE OTHOLIEHUS, BO3HUKAIOIIUE IPH
pEeryJMpoBaHUM TOPYYUTENbCTBA Kak crmocoba oOecrneueHus HCIOTHCHUS
00513aTENbCTB.

IIpenmer  uccinenoBaHuss —  TNPABOBbIE  HOPMBI,  PETYJIHPYIOIINE
MOPYUYUTENBCTBO KaK CIIOCO0 00eCTieUeHUsI UCTIONHEHUS 0053aTEIbCTB.

[lenbto BBIMYCKHOM KBaJU(UKALMOHHONW paOOThl SBISETCS HU3y4EHUE
MOPYUYUTENBCTBA KaK crioco0a o0ecreyeHns NCIOTHEHUS 00s3aTeIbCTB.

['umore3a — ecnu MODKHUK TpPHU TMOPYYUTEIHCTBE HE HCIIOJHUI CBOE
0053aTE€IBCTBO, TO IMOPYYUTEIh HE CTAHOBUTCA JOJDKHHUKOM B OCHOBHOM
00513aTEeNBCTBE, 32 €ro CYeT BO3HUKAET BO3MOXKHOCTH OOECIEUYHTHh HCIOTHEHHE
00513aTeIbCTBA IOJKHUKA NIEPE]] KPEAUTOPOM.

3aauM BBITYCKHOW KBaJIM()UKALIMOHHOW paOOTHI:

— OIPEICTUTh MOHATHE U OCOOCHHOCTH MOPYUYUTENbCTBA;

— BBISIBUTH NIPU3HAKU U BUIbI IOPYUUTEICTBA,

— paccMOTpeTh MpPaBOBBIE OCOOCHHOCTH 3aKJIIOUEHUS U PaCTOPKEHUS
JIOTOBOpA MOPYUYUTEIHCTBA;

— ONpEedeNuTh TIpaBa MOPYYUTENS] U  KpeauTopa IO  JIOrOBOpPY
MOPYYUTENbCTBA,

— TpOaHAJIU3UPOBATh OOS3aHHOCTH M OTBETCTBEHHOCTb MOPYYHUTENS U
KPEAUTOPA IO IOTOBOPY MOPYUHTEIHCTBA;

— OXapaKTepu30BaTh MPOOJEMBbI peaTu3aldy TpaB, OOS3aHHOCTEH U
OTBETCTBEHHOCTH MOPYUYHUTENSI U KPEAUTOpa MO JOrOBOPY MOPYUUTEIHCTBA U UX
pelieHue.

Hayunast HOBH3HA 3aK/II04aeTcs B TOM, UYTO MPHU MOPYUUTEIBCTBE KPEAUTOP
MOJKET OBITh B HEKOTOPBIX CIy4asX 3aKOHOJIATEIbHO HE3alUIIEHHbIM, YTO HHOT A
IPUBOIUT K 3I0yMOTPEOICHHUSIM B TPaKIaHCKO-TIPaBOBOM mpakTuke. [1o rapanTun
CTOUT OOpaTUTh BHHMaHHWE Ha TO, YTO HEOOXOJUMO HECKOJBKO PaCIIMPHUThH

NEpEUCHb TPETbUX IJIMI[, KOTOPBLIC MOI'YT BBLICTYIIATb TI'apaHTaMH. He Ttoabko



OAHKOBCKHE YUPEKIEHUS, HO M ONPEACIICHHOE Apyroe (PMHAHCOBOE yUpEeKIACHUE,
CTpaxoBasi OpraHU3alns JOJKHBI BBICTYNATh B POJIM rapaHTta. M 310 monoxeHue
yKe orpezaelieHHbIM oOpa3oM 3akperuieHo B ['K P®, ongnako, emie ocraercs
JIOCTATOYHO MPOOJIEMHBIX BOIIPOCOB.

HopmaTtuBhass ©6a3a wucciefoBaHusi COCTOMT U3 HopM KoHCTUTyHMH
Poccuiickon @enepaunu, ['paxnanckoro koaekca Poccuiickon @enepauuu,
['paxxpanckoro  mpoumeccyanpHOro  kojuekca  Poccumiickonn — ®depepanuu,
®denepanbHOro 3akoHa «O0 UCTIOTHUTENBHOM MPOU3BoJICcTBE» OT 02 okTsi0psi 2007
r. Ne 229-@3.

MeTonosioruss MCCAEAOBAHUS 3aKJIIOYACTCS B TOM, YTO IIPU HANMCAHUU
BBIITYCKHOM  KBaJIM(UKAIIMOHHON pabOThl  KCIOJNB30BAaHBI TaKUE€  METOJbI
WCCIICIOBAHUS KAK JUAJIEKTUYECKUW, JIOTUMYECKUH, CUCTEMHBIA, UCTOPUYECKHUM,
dbopMalbHO-IOPUANYECKUH, CPABHUTEIILHO-TIPABOBOM METO/IBI.

TeopeTnueckass 3HAYMMOCTh 3aKJIKOYaeTca B TOM, 4YTO B IIpolecce
HalMCaHUsl BBIMYCKHON KBAIM(PUKAIMOHHON paOOThl MCIHOJIB3YIOTCS Hay4dHbIC
TPYJbl TaKUX OTEUECTBEHHBIX U 3apyOEKHBIX aBTOpOB, kak AOpamoBa E.A.,
Axynenko E.A., AnekceeB C.C., CrenanoB C.B., AnucumoB A.B., PspkeHKOB
A.Il., Yapkun C.B., ba6anun B.A., Boponuna H.B., becmanos 1O.B., Skymes
[LA.

[IpakThueckass 3HAYMMOCTb BBITYCKHOM KBanu(UKAIMOHHOW pPadOThI
3aKJIIOYAETCS B BO3MOYKHOCTH HCHOJIb30BAHMSI PE3YIbTATOB HCCIECIOBAHUS MPHU
o0ecrieueHUH UCTIOTHEHUS 0053aTeIbCTB MOCPECTBOM IMOPYUUTEIIHCTRA.

CTpykTypa BBIMYCKHOW KBaJIM(PUKAIMOHHOW pabOThl  MpencTaBieHA
BBEJICHHEM, JBYMs TJIaBaMU C IIECThIO Maparpadamu, 3aKIFOYEHUEM U CIHUCKOM

HCTIOJIBb3YEMOM JTUTEPATYPHI.



I'maBa 1 OOmasi XapakTepUCTHKAa MOPYYMTEJbCTBA KAaK CHOC00a
o0ecnevyeHns UCTIOJIHCHUS 00513aTEJIbCTB

1.1 IloHsiTHE 1 0COOEHHOCTH MOPYUYHUTEIHCTBA

B coBpemMeHHBIX  yCNOBHUSIX  3HAa4eHHE  TMOPYYUTEIbCTBA  Kak
00eCTIeYNTEIHLHOIO CPEICTBA B IPAXKIAHCKOM 000pOTE CTPEMHUTEIBHO PACTET, UYTO
CBSI3aHO C YBEJIMYCHUEM PUCKA HEBBIMOJIHEHUS €r0 YYaCTHUKAMH B3ATHIX Ha ce0s
oOsi3arenbcTB. ONHAKO J0 HEAAaBHETO BPEMEHM PETYJIUPOBAHHUS  3TOTO
00eCTIeYUTEIHPHOTO HHCTUTYTA OCYIIECTBISIOCH C TIOMOIIBIO HOPM, KOTOpPbIE ObLITH
CKOHCTPYHPOBAHBl HECKOJBKO MECSATKOB JET Hazag U, K TOMY >K€, HE HMEIH
HIMPOKOTO MPUMEHEHUS Ha MTPaKTUKE.

AHanu3 CyHIeCTBYIONIUX OMPEICICHNN MOPYYNTENbCTBA TOKA3bIBAET, YTO B
UX OCHOBY IIOJOXEHBl pPA3UYHbIE AaCHEKThl B MOHMMAHUU IOPYYUTENHCTBA.
OcobeHHo oOpamaer Ha ce0s BHMMAHHUE COBEPIICHHO pa3jMYyHOE NOHUMAaHUE
COJIEp>KaHUsl OCHOBHOTO 00sI3aTENIbCTBA MOPYUUTENS, YTO B OONBIINHCTBE CITy4acB
U TIOCIY)KUJIO NPUYMHONM HEOJAMHAKOBOI'O OMNpENEICHUE TIOHATUS WHCTUTYTa
NOPYYUTENbCTBA W €ro Ha3HaueHHWE Kak O0O0eCleYnTeNbHOTO CpelcTBa B
Ipa)XIaHCKOM TIpaBe.

[lon nopyunTenbCTBOM NOHMMAETCS BHUJ TapaHTUHW TOro, 4tro Oynaer
UCIIOJTHEHO KpenuTHoe o0s3aTenbcTBO[13, ¢. 149]. Tlopyuurens — 310 auIo, 3a
KOTOPBIM 3aKperuisieTcss 00s3aHHOCTh BEPHYTh OaHKOBCKOM OpraHU3alluu B3SThIC
3aeMIUKOM JCHEKHBIC CpEICTBA, €CIM TMOCJIECIHUN OT BBINOJIHECHUS JaHHBIX
00s3aTeNbCTB  OTKaxkeTcs. [l  MOKyMeHTambHOro O(OpPMIICHHS OTHOIICHUH
MeXay OaHKOM M TIOPYYUTEJIEM COCTaBJISIETCSl JOrOBOP IMOPYYHUTENbCTBA, B
KOTOPOM YCTaHABJIMBAIOTCS CyMMa, CPOK M Ha KaKUX YCIIOBUSAX BBIIAH KPEIHWT.
Ecnu Oepercst Oonblnasg cymMma KpeauTa, TO Uil OaHKa BaXXHO MOJIYYUTh OT
3aeMIIUKa O0JIbIlIe MOPYUUTENIEH, TEM CAMbIM, pUCK HEBO3BpaTa MUHUMH3UPYETCS.

JIoroBOp MOpPYUYMTENHCTBA 3aKIIOYACTCS B OJHOCTOPOHHEM TOPSAKE W Ha
OecraTHOM OCHOBe. B paMkax Hero ycTaHaBiMBaeTCs MOJHAs WM YacTUYHAs

OTBCTCTBCHHOCTL TpPETHCIr0 JiMOa B Clydac, CCIW JOJDKHHUK OTKa3bIBaACTCsA
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BBITMIOJHATh CBOM 00s3aTeNbCTBA Mepen KpeauTopoMm. Tak, ecid mpu 3anore
KPEOUTOpP TMOJIy4aeT IMPEUMYIIECTBO MEpe] APYTHMMH KPEAUTOpaMHu JOJLKHHUKA
BEPHYTh JICHEXKHBIE CPEACTBAa, TO B paMKax JIOrOBOpa IOPYYHUTENbCTBA Y
KpeauTopa  MOSBISIETCA  JIONOJHUTENbHBIA  JoiokHUK. [lo  moroBopy
MOPYYHUTENIbCTBA  YCTAHOBJIEHO  OOECIEYEHUE  TOJIBKO  JIEUCTBUTEIILHOIO
TpeOOBaHMUsI, a HE TOT0, KOTOPOE MOXKET HACTYNUTh B Oyaymiem[ 19, c. 17].

B cyne x mopyuuTenbCcTBY HE OTHOCATCSA 00s3aTEeNbCTBA, KOTAA MPOU30IILIA
pacTpara maTepualibHbiX cpencts. [lpu s3tom B pamkax ['K PD omnpeneneno, yto
JIOTOBOP MOXET OBITh COCTABJIEH TAaK)KE€ B OTHOILIECHHWU €€ HE HACTYIHMBILETO
obsi3arenbeTBa (cT.361 'K PD[2]).

VY Hmopy4yuTensCTBa €CTh JIOIOJHHUTENBHBIA XapaKTep, TAK €CIM OCHOBHOE
00s13aTE€NIbCTBO 10 TOPYYUTEIHCTBY HEAECHCTBUTEIBHO, TO HEIACHCTBUTEIBHO U
caMo IOPYYUTENBCTBO.

[Iopy4uTENnbCTBOM  NOPOXKAAOTCS TPU THUNA  OTHOLIEHUH:  MEXIY
KPEIUTOPOM M JIOJDKHUKOM [0 OCHOBHOMY O0S3aTENIbCTBY; MEXKIY KPEAUTOPOM U
OJHUM (WJIM HECKOJbKUMU) MOPYUUTENSIMU; MEXKAY NOJKHUKOM M IMOPYUYUTEIIEM.
[Ipu 3aKI0OUEHUH OCHOBHOTO 0053aTeNIbCTBA MOPYYUTENh CTAHOBHUTCS OAHUM M3
rapaHToOB €ro peaan3aluu.

Pasmep mnopyuuTenscTBa HE MOXET OBITh OOJbIIE pa3Mepa OCHOBHOM
caenku. Hampumep, ecnu KpeauTHBIN JoroBop noanucad Ha cymmy 1000 pyOnen,
HEBO3MOXKHO TOJIIKCATh TOTOBOP mopyuutenbcTtBa Ha 2000 pyOiei, MOCKOIbKY
MOPYYMTENIb HECET BCE WJIM YacTh OCHOBHBIX 0OS3aTE€IBCTB B COOTBETCTBUU C
3aKOHOM. OCHOBHOE 0053aTEIBCTBO HE MOYKET OBITh YCIOBHBIM, & TOPYYUTEIHCTBO
HE MOXET ObITh 0€3yCIIOBHBIM.

[TopyuuTenb HE MOXKET CUUTATHCS 00A3aHHBIM CAMOCTOSITEBHO BBITOIHSTh
00513aTeIbCTBA, OH HECET OTBETCTBEHHOCTh TOJIBKO 3a BBIMOJHEHUE 00S3aTENIbCTB.
Jleno B TOM, YTO MOpPYy4YMTENb HE BCerna CrnocoOeH 3To caenaTh. Bo3moxHbie
00s3aTeNbCTBA, KOTOPbIE HHUKTO, KPOME JOJKHUKA, BBIIOJHUTH HE MOXKET.
Hampumep, 310 peanuzaums JOE€WCTBHM C JUYHBIMH, WHIUBUIYAJIbHBIMU

OCOOCHHOCTSIMH: €CJIM 3aKJIF0YaeTCs A0roBOp IMOPYUUTCIbCTBA, O6€CH€‘{I/IBaIOH_II/II\/'I



y4acTHE B TOCTAaHOBKE (KOHLIEPTE) KOHKpeTHOTo apTuctal48, c. 42]. IloHsaTHO, 4yTO
MOPYYHUTENb HE MOKET BBITMIOJIHUTD €r0 0053aTeIbCTBA.

«B oraumume oOT 3ajgaTka, MOPYYUTENBCTBO Bcerzna TpeOyeT HpoCTOr
nucbMeHHOW ¢opmb»y [25, c. 212]. IlonsTHO, YTO TpHW3HAHWE JOTOBOpa
HOPYUYUTENbCTBA HEAECUCTBUTEIBHBIM HE O3HAYAET MIPU3HAHUS HEACHCTBUTEIbHBIM
U OCHOBHOIro oOsi3arenscTBa. OHO JuIIaeTcs Buia OOECIIEUEHHs] HCIIOJIHEHUS
00s13aTeIbCTBA.

Takum o00pa3oM, omnpenensommuM (aKkTopoM ISl IPa)KAaHCKO-IIPaBOBOM
OTBETCTBEHHOCTH SIBJIISIETCS TO, YTO OHA BCErjga SBISETCS CIEICTBUEM
IIpaBOHAPYIIEHUS, a TAK)K€ HaKa3aHWEeM (CAHKUWHU) I MPaBOHAPYIIUTENS U
peanusyercss IpU  HAIMYAM  COCTAaBa  TIPaXKJAHCKOIO  IPABOHAPYIICHUS.
Bo3Bpaiasch K MpaBOOTHOLICHUSIM MOPYYHMTEIbCTBA, CTAHOBUTCS COBEPIICHHO
OUYEBMJIHBIM, YTO IOPYYMUTENb MPABOHAPYIICHHUS HE coBepiuaer. bonee Toro, oH
Oeper Ha cebsd uyxkoe 00fA3aTeNbCTBA, UYXKYIO OTBETCTBEHHOCTb, YEM
CIIOCOOCTBYET PAa3BUTHIO TPAXKAAHCKO-TIPABOBOTO 000POTA U 3aCIIy>KMBAET C TOUKH
3peHus 3aKoHo1aTens Ha Bo3HarpaxaeHue (ct.558 'K PD).

Wtak, nopyuutens: Heab3sl IPUBJIEYb K OTBETCTBEHHOCTH BMECTO JIOJKHHUKA,
IIOCKOJIKY OH HE COBEpIIMI npaBoHapylieHne. OH B CHIy 3aKJIIOUYEHHOIO
JIOTOBOpa  MOPYYMTEIbCTBA  0053aH, COAEpPNKAHHUEM  KOTOPOTO  SIBISIETCA
OTBETCTBEHHOCTh. [loxoxyro moszunmio Haxommm y C.C. AnekceeBa, KOTOpBIU
IMCaja, 4YTO IOPYYMUTEIBCTBO HAPSALY C HWMYIIECTBEHHBIM CTPAaXOBaHUEM,
komuccuend ¢ ycnosueM[l1, c. 231] [lenbkpenepe OTHOCUTCS K TaKMM BUIaM
JIOTOBOPOB, COIVIACHO KOTOPHIM JOJDKHMK TPUHUMAaeT Ha cebsi 00sS3aHHOCTH
BO3MECTUTh YOBITKM Jpyroi cropoHe. Ilpm »3ToM BoO3MelIeHHE YOBITKOB
COCTaBJISIET TEPBOHAYAIBHOE COJEp)KaHUe o0s3aTeNbCTBA IO JOTOBOPY, a HE
pe3yNbTaT €ro HEBBINOJHEHUS JOKHUKOM. I[lo3TOMy yka3zaHHas rpymnmna
0053aTeIbCTB HE MMEET OTHOIICHHUS K BOIPOCY O JOTOBOPHOM MM BHEAOTOBOPHOM
OTBETCTBEHHOCTH. B TO e BpeMs BONpPOC O MNOHSITHUM W BUIbI YOBITKOB, 00

OCHOBAaHUAX OTBCTCTBCHHOCTHU IJIS1 HUX SABJIAIOTCA O6H_[I/IMI/I.



Kpome Toro, CTOMT OTMETUTH, YTO Ha ONPEIEICHUE MOPYUHUTEIbCTBA KaK
00EeCIIeUUTENBHOTO CPENICTBA U €ro (PYHKIIMOHATHFHOE HAa3HAYEHHUE CYIICCTBEHHO
MOBJIMSIIA 3aMEHa TEPMHUHA IIOPYUYUTENh OTBEYAET», KOTOpbI nmpumensuics B ['K,
Ha HOBBIN CPOK «IOpyduTenb nopydaercs» B ¢1.553 'K PD. DTot HOBBII TepMUH
0oJiee MIMPOKO PACKPBIBAET COJIEpKaHUE OOSI3aHHOCTU MOPYUYUTENS MO JOTOBOPY
MOPYYHTENICTBA, YEM TEPMHUH «COOTBETCTBYET», KOTOPBIA NMPUMEHSIICS paHee.
[I0o3TOMy B COBPEMEHHBIX YCIOBUAX MOPYUHUTENIb TAKKE JOJDKEH OCYIIECTBISATH
TEKYUIMH  KOHTPOJIb 32  BBINOJHEHUEM  0053aTeNbCTBa, OOECIEYEHHOIO
nopy4uTesbcTBOM. C 3TOM LIeNIbI0 eMy HEOOXOIMMO MPEAOCTABUTH MPABO B JIFOO0OE
BpeMs MOTpeOOBaATh OT JOJKHUKA OTYET O XOJ1€ UCIOJHEHUS 00513aTEIbCTBA, O €r0
(UHAHCOBOM TMOJIOXKEHHM, a TaKXKE€ BO3JIOKUTh Ha MOCIEAHETO OOsS3aHHOCTh
UH()OPMUPOBATH MOPYUYUTENS] 00 U3MEHEHMSIX B €ro MMYILIECTBEHHOU cdepe, Mo
KOTOPBIM OH (IIOPYYHUTENb) MOXKET CYAUTh O MOTEHIUAIbHON BO3MOXKHOCTH WIIH,
HAa00OpOT, HEBO3MOXKHOCTb JIOJDKHHMKA BBINOJIHUTH B3ATOE Ha ce0s mepen
KPEIUTOPOM 0053aTEIbCTBA. JTO O3HAYAET, UTO MOPYUUTEIHCTBO OyAEeT padoTaTh
«y’X€ C MOMEHTAa 3aKJIOUYEHHs [JOroBopa, a HE C MOMEHTa HapyLICHUS
0053aTeNbCTBA JOHKHUKOM.

Ha cerognss nomunupyetr nepsas touka 3penus. H.A. Kopmynos, [O.B.
Anppees, H.B. DpuamBunu ykasbIBaloT, YTO MOPYUYUTENb HE O0S3aH BBINOJIHATH
00SI3aHHOCTH TI0 OCHOBHOMY 00sI3aT€NIbCTBY (peajibHOE BBIMOJHEHUE MOCIEIHETO
JPYTUM JIMIIOM OBbIBAaeT BOOOIE HEBO3MOXKHBIM) [45, c. 89]. Ero ponp BmoisiHe
1eaecoo0pa3Ho orpaHuyeHa 3aKOHOJaTENIEM 0053aHHOCTbBIO HECTHU
OTBETCTBEHHOCTb 32 JOJIKHHUKA.

B n. 1 cr. 363 'K P® ycraHoBineHa coiuaapHas OTBETCTBEHHOCTb
MOPYUMTENIS C 3a€MIIUKOM. Peub UJeT 0 TOM, YTO B Cily4ae OTCYTCTBHUS JKEJaHUS U
BO3MOXKHOCTH Yy JOJDKHMKA pAcCUMTaThCi IO KPEIUTHBIM CpEICTBaM, TO
HoramieHue JSDKeT Ha IUledyd TmopyuyuTens. Y ©OaHKa €cThb BO3MOXKHOCTb
noTpedoBaTh, YTOOBI 3a€MHbBIE CPEJCTBAa OBLIM BO3BpALIEHBI JUOO 3aEMILUKOM,
Ao mopyuutenem, 1u60o umu ogHoBpeMeHHO (cT. 323 'K P®). O6s3arenscTBO

I10 BBIIJIATC KpEAUTAa COXPAHACTCA 3a HUMHU 10 MOMCHTA IOraliCHUsA erI[I/ITa[42,
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c. 130]. Ilpu conmumapHOW OTBETCTBEHHOCTH HE YCTAHOBJIEHO, B KaKOM OOBEME
JIOJKHBI OBITH BO3BPAILICHBI JICHEKHBIE CPECTBA KaXABIM JOLKHUKOM. [loaTomy
Ha MPAKTUKE BCTPEUAIOTCS CIIy4au, KOrja MOpy4YUuTeb Moramaer 0oJblIyo 4acTh
3aJI0JDKEHHOCTH, YE€M JTOJKHUK.

B wutore, mopyuurens — 3To Kpeautop AobkHUKA. Tak, B cT. 365 'K PO
YCTaHOBJIEHO, YTO C €r0 CTOPOHBI MOKET OBITh MOJIaHO TPEOOBAHUE B OTHOIIICHUU
3a€MILKKA, YTOOBI MOCIEIHUI MOJHOCTBIO PACCUUTAICSA C HUM IO MOHECEHHBIM
pacxoiaM, a TaKXe€ BO3MECTHJ OCTAJIbHBIE IOTEPH, KOTOPHIE BO3HUKIN H3-3a
0€30TBETCTBEHHOCTH JOJKHUKA. TakKe MOpPYyYUTETh MOXKET HANMCATh 3asBICHUE
B Cyl W YyKa3zaTb, 4YTO TpeOyeT MOTalleHus 3aJ0/DKEHHOCTU Iepes OaHKOM
3aEMILUKOM.

OO0513aHHOCTH MOPYYUTENBCTBA MPEKPAIIAOTCS, KOTJIa KPEAUTHBIE CPEJICTBA
OyAyT MOJHOCTHIO BO3BpAIIEHbl OAHKY, JIMOO €CIIM MOPYYUTENb HE OMOBEUIEH O
TOM, 4TO ObUTa yBEJTUYEeHA MPOIEHTHAs CTaBKa WM CyMMa 3aiiMa.

Ecnu nuuo xenaer B3sATh Ha ce0s1 00513aHHOCTU OPYYUTENISA, TO BAXKHO OBIThH
POUH(POPMUPOBAHHBIM O TOM, Kakas cCymMma OepeTcsi B KpEIuT, Ha KaKOW CPOK,
Kakas CTaBKa MPOLEHTAa YCTAaHOBJEHAa OaHKOM, a TaKXe O3HAKOMHTHCS C
COI[MAJILHBIM TOJIOKEHHEM 3aeMIluKa. st mopyduuTenss Ba)KHO MOHSATh, CMOYKET
JM OH MCXOJI U3 CBOETO 0JIArOCOCTOSIHUS B Cllydae HacTyIIeHus: (popc-MakopHOM
CUTYyallUM BBIIUIATUTH 3a€M. BaXXHO MOHUMATh, YTO MPHU MPOCPOYKE BBHIMIAT IO
KPEIUTY Yy 3aeMIlMKa MOPTUTCS KpEAUTHAs MCTOpPHUs, YTO aBTOMATHYECKHU
OTpaXaeTcsi U Ha TOPYUUTENSAX, €CIM Yy HUX TaKXKe HEeT JEeHer g BO3Bpara
CPEICTB.

JIist OpPYYHTENbCTBA XapaKTePEH JOMOIHUTEIbHBIN XapakTep[43, c. 58]:

- OHO 00€ecTeunBaeT JUIIb AEUCTBUTENBHOE TPEOOBAHMUE;

— MOPYYHUTECIIb HCCET OTBCTCTBECHHOCTD I10 O6$[38,TCJIBCTBy B

TOM XK€ O6T)CM€, 4TO U HCIIOCPCACTBCHHO AOJIDKHHUK.

Ecmu JOJDKHHK HE€ B COCTOAHHHU BBIIIOJHUTH BO3JIOXKXCHHBIC Ha HETO

00s13aTeNbCTBA, TO OHM 00a HECYT OTBETCTBEHHOCTh Mepei] KPEAUTOPOM, TaK Kak
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ABJISIIOTCSL CONUAAPHBIMU JOJDKHUKAMU, €CJIM WHBIE YCJIOBHUSI HE IPOMHUCAHBI B
JIOTOBOPE MOPYUUTEIBCTBA.

Kax ToibKko NOKHUK BEPHYJI 3a€MHBIE CPEJICTBA 110 MOPYUUTEIBCTBY, TO OH
00s13aH pacckazaThb 00 ATOM mMoOpyuyuTento. Ecinu ke 3TOro He MpPOUCXOAMT, TO
NOPYYHTENIb, KOTOPBIA MOracui 0053aTeNbCTBO Nepen  OaHKOM, MOXKET
noTpeboBaTh OT JIODKHUKA BO3BpaTa BcexX pacxooB (cT. 366 'K PD).

Taxum 06pa3zom, MOPYIUTENHCTBO — 3TO TAPaHT TOTO, UTO OYAET UCIIOIHEHO
OCHOBHOE  00s13aTeIbCTBO  JOKHMKAa  mepen  Kpeautopom.  Jlorosop
MOPYYMTENIbCTBA 3aKJIIOYAETCS HAa OCHOBAaHUM OCHOBHOTO JIOIOBOpa, CTOPOHAMU
KOTOpPOTO  SIBJISIIOTCS  KpeauTop ©  JAOKHUK. [Ipeamoceuikoit  camoro
MOPYYUTENbCTBA CIIY’)KaT TMPABOBbIC OTHOIICHHS MEXAY MOPYYUTEIIEM U
JIOJDKHUKOM, IO KOTOPOMY MOPYYHUTENIh BBIpAXKaeT COrjlacue OTBEYaTh NEpe
KPEIUTOPOM 32 HUCIIOJIHEHHE  00s3aTelbCcTBA  JOJDKHUKOM.  [IposBienue
00eCreyuTeIbHOM CUIJIbl TIOPYUYUTETHCTBA MPOUCXOJUT B CIIydae HEUCIOTHEHUS
OCHOBHOTO 00f3aTENbCTBa, KOTJa Yy KPEAUTOpa HMEETCsl MPaBO MNPEIbSBISATH
TpeObOBaHHE K JIOJDKHUKY H K mopyuutento. [logoOHast cuTyauust paenaer
Kpenutopa 0oJjiee YBEPEHHBIM B TOJYYEHHH TOTO, YTO MPUYUTAETCS €My MO

OCHOBHOMY 00S13aTEJIbCTBY.

1.2 Ilpu3Haky U BUABI HOPYYHUTEIbCTBA

[TopyunutenbctBO — 3TO OG(OPMJIEHHOE IOPUIWYECKH 00s3aTeIbCTBO
KOMIICHCAIIUM CTOPOHHUM JIUIIOM (TIOpy4YUTEIeM) U3JAEpPKEK COOCTBEHHOIO
napTHepa, KOTOpOEe IOPUAMYECKH CBA3aHO C TMPEAMETOM CIEIKU, 3aKITIOYCHHOU
STUM TIAPTHEPOM Ha OCHOBAHUHU ONPEICICHHBIX TPAaBOOTHOIICHUH.

To ectb, Hampumep, €ciaM TApPTHEP MOPYUYUTENS TOMAMUIIET JOTOBOP C
0aHKOM, TO TIpM OTCYTCTBUU 3a€MIIMKAa BO3MOXXHOCTH WCIIOJHEHUS CBOUX
00s13aTEIBCTB MOPYIUTENh PACCUUTHIBACTCS C OAHKOM WJIM OKa3bIBAaeT 3aEMIIUKY

moMoIb B 3ToM miporiecce. Tak, B c¢T. 46 Konctutyuuu PO B 00s3aHHOCTH Cyna
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BXOAUT 3alllUTa HAPYUIEHHBIX TMpaB HAa OCHOBAHWM CHOPABEIJIUMBOCTA U
paBHOIpaBusi CTOpoH][ 1].

Takum 00pa3om, MPU3HAKOM MOPYUUTENHCTBA SABISETCS TO, YTO B KaueCTBE
MOPYYMTEIS MOKET BBICTYNATh JIFOOOE JUIO — FPAKIAHUH WM opraHu3auusi[S1, c.
159]. OdopmiteHne 00s3aTEILCTB MOPYUUTENS MPOUCXOIUT HE B OJHOCTOPOHHEM
NOpSIIKE, a IyTeM MOAMNKMCAHUS COOTBETCTBYIOIIETO JIOTOBOpa C YydacTUEM
HECKOJIbKUX CTOPOH — MapTHEPOB U UX KPEIUTOPOB.

[TopyuuTenbcTBO — H3TO HMHCTPYMEHT i OOECHeueHHs] TOro, YTOOBI
CTOPOHBI ~COTJIAIIICHUS BBIMOJHSJIA CBOU oOOs3atenbcTBa. CeromgHsi  yciyra
MOJB3yeTCs  OOJBIIMM  CIOPOCOM, TMOCKOJBKY  TO3BOJSIET  BBICTpAWBATh
JIOBEPUTEIIbHBIE OTHOIIEHUS MEXAY NapTHEPAMU M 3HAUYUTEIIBHO PACIIUPATH CBOIO
KJIIMEHTCKYIO ayJIUTOPUIO UCTIOJIHUTEIISIM.

I'paxxmanckuil kogekce Poccurickon denepanuy npenycMaTpuBacT IepeuYcHb
00eCreyuTeNbHBIX MEXaHU3MOB. KaXIplii M3 HHUX SIBJISIETCS BCIIOMOTATEIbHBIM
WHCTPYMEHTOM JIJIs1 3aKPEIJICHUS OCHOBHOT'O COTJIAIIICHUS.

[TopyunTenbCTBO — 3TO OJJHA U3 Pa3HOBUIHOCTENW AoroBopa. CoriacHo 3Tou
PA3HOBUIHOCTH, TMOPYYUTEIb BBICTYMACT TapaHTOM CACIKA U OepeT Ha cels
OTBETCTBEHHOCTH 332 CBOEBPEMEHHOEC BBINOJHEHHUE 0053aTEIIBCTB UCIIOTHUTENA[32,
c. 49]. Kpome TOro, mopy4uresib HECET OTBETCTBEHHOCTb 3a BHECEHHE CPEICTB
KPEIUTOPY.

[To cyrH, NOpPYyYHUTENIBCTBO — 3TO COIJIAILIEHHE, JOCTUTHYTOE TpeMs
CTOpPOHAMH OJTHOBPEMEHHO: 3aKa3UYWKOM, IMOPYUHUTEIEM M HCIOJHUTEIEM. OTO
COTJIAIIEHUE  OTJIMYACTCS  CHeHU(UUECKUM  TPU3HAKOM —  TOPYYHUTEIIO
MPUCBANBAETCS CTaTyC, UICHTUYHbBIN UcioHuTeN0[47, c. 34].

DTO oO3HayaeTr, 4YTO B CJydae HECOOIOJICHUs] YCJIOBUN JOTrOBOpa
MOPYYHTEIb, aHAJIOTUYHO WCTIONHUTENI0, HECET TOJHBIA 00beM OTBETCTBEHHOCTH
3a BBIIUIATY JICHEKHBIX CPEACTB, ABTOMATHUYECKU CTAHOBSICH JOJKHUKOM.

Tonbko B CHUTyallusX, €CIM B XOJ€ 3aKIIOYCHHUS MOPYyUYUTEIHCTBA
YKa3bIBAIOTCS COOTBETCTBYIOIME YCJIOBHS, MOPYUYUTEIb HE HECET PaBHOIIEHHYIO

HCIIOJTHUTCIKO OTBCTCTBCHHOCTSD. KpOMC TOro, COIjJaCHO 3aKOHOAATCIILCTBY
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Poccuiickoit @enepanuu, y NOpydUuTesis UMEETCS MPABO MOCJIE OCYIIECTBICHUSI UM
BBITJIAT TOTPEOOBATh OT WCIOJHUTEIS BO3MEIIEHUS CYMMBI, 0003HAYECHHOW B
MPUKJIAABIBAEMBIX K TPEOOBAHUIO MOJITBEPKAAOIINX JTOKYMEHTAX.

TpebGoBanus k oOecrmeunTeNsIM MEHEE CEpPbE3HBI, IIPH ATOM B KaueCTBE
MOPYYUTENIEd MOTYT BBICTYIIaTh KaK YaCTHBIEC JIMIA, TaAK U HEKOMMEPUYECKHE
opranuszauud. Kpome TOro, 3akOHOZATEIBLCTBOM IPEAYCMOTPEHA BO3MOYKHOCTH
MPUBJICYCHUS] HECKOJILKUX MOPYUYUTENECH OTHOBPEMEHHO.

[Ipr3HaKOM MOPYYHUTENBCTBA BBICTYIIAET TO, YTO IMOCPEIHUK NPUHUMAET HA
ceOsi TpaBa KpPEAUTOPOB IOCIAE MPOXOXKIACHUA MNpoUeaypbl 0hOpMIICHUS
IIOPYYUTENBCTBA. B CBOIO 0Yepeap MOPYUYUTENIb HECET Ty K€ OTBETCTBEHHOCTH 32
TpeOOBaHKE BBITUIATHI JEHEKHBIX CPEACTB, OKA3bIBASICh HA MO3UIIUU JOHKHUKA U
obsi3anHoro yminal 50, c. 72].

CoOOTBETCTBEHHO, K 00S13aHHOCTSIM OPYYHUTEIISI OTHOCSTCS:

— MOTAIIICHUE JICHEKHOM 3a/I0JKEHHOCTH;

— BBIIUIaTa HAYMUCJICHHBIX TMPOIEHTOB 3a TMOJb30BAHUE JICHEKHBIMU
CpPEACTBAMH B YCTAHOBJICHHOM MOPSIIKE;

— oIu1aTa Cy/1Ie0OHBIX U3JIEPHKEK.

dopma CcOorIalleHus] TaKXKe SBIAETCS MPU3HAKOM MOPYUHUTENbCTBA. Beerna
MOPYYHUTENILCTBO COCTABISETCS B (hOPME MHUCHMEHHOTO JI0TOBOPA.

[Tomyyenune nopyuutenbcTBa — HenpocTtas npoueaypa[40, c. 18]. B nepsyto
ouepesb HEOOXOIMMO HAWTH OPraHU3alUi0 WIH (U3UYECKOE JIUIO, KOTOPbIE
LIEJICHAIIPABJICHHO COIJIACATCS BBICTYNIUTH TapaHTOM CJIIEJIKM C Y4YE€TOM BCEX
BO3MOXHBIX PHUCKOB.

Komnanuu, pemuBiire BOCHOJNB30BATHCS YCIYraMH MOPYYUTEILCTBA,
JOJDKHBl UMETh XOPOIIYI0 PEMyTalui0 W BO3MOXKHOCTH IOATBEPIUTH CBOIO
miatexxecnocooHocts.  Kpome Toro, ['paxkmanckmii komekc Poccuiickoi
denepanuy yCTaHABIMBAET CHEIU(UUECKIE TPEOOBAHUS K TOPYUUTEISIM.

Tak, KOMIaHWU, MPETOCTABIAIONINE YCIYTH TOPYUYUTEIbCTBA, JOJDKHBI
UMETh JOKYMEHTBHI, TOJTBEPKIAIOIINE WX JOXOJHOCTh, a Takke (HaKThI

CTaOMILHOCTH IMOJIY4CHUA HpI/I6BIJ'II/I.
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[Ipu sTOM pa3mep MOXOAHOCTH JMAOJKEH MOAXOIUTH IMOJ CIEAYIOILIUE
KpUTEPHH:

— pe3epBHBIM (HOHJ KOMITAHMHU JOJKEH cocTaBiiaTh He MeHee 300
MWIUIMOHOB pyOneid u B 10 pa3 mnpeBwIIaTh CyMMY, MPEIyCMOTPEHHYIO
COTJIallICHUEM;

— pa3Mep YUCTOW MPUOBUIN JOJDKEH COCTaBisATh He MeHee 100 MUIIMOHOB
pyOuieli 1 BTpOe MPEBHIIIATh CyMMY, MPEAYCMOTPEHHYIO COTJIAIIICHUEM.

[TopyunTenbcTBO — BUJ JOMOJHUTEIBLHOTO OOECIEUEHUsl MO KPEAUTHOMY
noroBopy. B kauecTBe mpu3HAKa MOPYYUTENHCTBA BBLACISIOT oOOecredYeHne
HA/I)KHOCTH Ha BBIMOJHEHNE PA0OT UCIIOHUTENIEM MEepe]l 3aKa3IHMKOM.

[TopyuurenbcTBO SBIISIETCS JOKYMEHTaJIbHO MOITBEP>KICHHBIM
0053aTeIbCTBOM  TPETHETO  JIHMIA, KOTOpPOE  TPU3BAHO  TapaHTUPOBATH
CBOCBPEMEHHOE  BBIIIOJIHEHUWE OOCLIAHUI  HMCHOJHUTENEM IO  JOrOBOPY.
[Topyuurenr — rapaHT — OO0S3yeTCsl CIEAUTb W HECTH OTBETCTBEHHOCTh 3a
Ha/JIeKAIIMM UCTIOTHEHHEM paboT, BHIIIJIATAMHU MO KPEIUTY.

«CornameHue 0 MOPYYUTETbCTBE IMOAMMCHIBAETCS BCEMHM YYaCTHUKAMUN»
[49, c. 22]. Tlocie moanmucaHusl COTJIAILIECHHS] MCIOJHUTENDL M €ro IMOPYYHUTEINb
JOJKHBI B PaBHOW CTETIEHU BBINOJIHATH CBOM 00S3aTENbCTBA MEpE] 3aKa3dHKOM.
[TockonbKy AOrOBOP COCTaBIEH B MUCbMEHHOM (pOopMe, €Cli yCIIOBUS COTJIallleHus
OyAyT  TpOWTHOPHPOBaHBI, OH  aBTOMAaTHYECKH  NPHOOpETEeT  CTaTyc
HeAelcTBUTENbHOrO. B 3TOM ciyyae 3aka3uyumk HMeeT NpaBO MOTpedOBATH
UCTIONTHEHHUST  00s3aTeNbCTB  OT  OCTANBHBIX CTOPOH  corjameHus. Ecmm
UCTIOTHUTENIb ~ OTKA3bIBAETCS  BBHIMOJHATH  TPeOOBaHWs, MPEAYCMOTPEHHBIC
JIOTOBOPOM, IOPYUHUTENb 00sI3aH ClIeJaTh 3TO 3a HETO.

CoOTBETCTBEHHO, K TJIaBHBIM MIPU3HAKAM TOPYUYUTENHCTBA OTHOCSATCS:

— Kpyr ydactHukoB. Ilopyuutenem MoxkeT OBITh (hU3HUECKOE JIULIO,
KOMIIAHUM M OpPTraHu3alMM JII000M OpraHuM3alrOHHO-TIPABOBOM (DOPMBI, a TaKxke
HECKOJIBKO JIUI] OTHOBPEMEHHO;

— 1opuaudeckas 000CHOBaHHOCTh. I[lopyumrenr Oeper Ha  cebs

OTBCTCTBCHHOCTH HAapaBHE C UCIIOJIHUTCIIEM,
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— OTBETCTBEHHOCTh. Korma OCHOBHOW HCIIOJHUTEIh HE BBITIOJHSET CBOU
00513aTeNbCTBA, MOPYUUTETH IPUOOPETACT CTATYC OCHOBHOTO JIOJKHUKA;

— JIOKyMeHTalbHOe odopmieHHe. [lopyduTenbcTBO —  COIJIAIICHHE,
3aKJII0YaeMO€ TOJIBKO B TUCEMEHHOM (hopme.

[TopyduTenbCTBO  SBISACTCS  OCHOBHBIM  WHCTPYMEHTOM  PEIICHUSA
(GUHAHCOBBIX MPOOJEM MEXKIY KpeauTopaMd M AoKHHMKamu[34, c. 224].
[Topyuutenr  cuutaercss  (QOpPMAIbHBIM  TOATBEPXKIACHHEM  0€30MacHOCTH
KpeAUTHOTO cornamieHus. [Ipu 3ToM B OONBIIMHCTBE CilydaeB OaHKA HE CUUTAIOT
WX HaJIS)KHBIM TaPAHTOM BBITIOJTHEHUS 00s13aTEIbCTB.

W mopyuutenb, W AOHKHUK HECYT COJUAAPHYIO OTBETCTBEHHOCTH MeEpen
KpEAUTOPOM, HO JOINYCKAlOTCA Cclyyad, KOrja B JOrOBOPE YCTaHOBJICHA
cyOcuanapHasi OTBETCTBEHHOCTD MOPYYUTES.

K  rpaxnanuHy, BBICTYNAOIIEMY  I[OPYYUTEIEM,  MPEIbSIBISIOTCS
clieyomue TpeOOBaHMS: JOKYMEHTaJIbHOE TMOATBEPKIACHHE COOCTBEHHOTO
YPOBHS TOXO/IOB, 3alOJIHEHUE MEPEYHs] HEOOXOIMMBIX JOKYMEHTOB, MOMHCAHHE
JIOTOBOPHOTO akta. Eciu mopyuuTeneM sBISETCS IOPUINYECKOE JHUI0, OHO TAKXKe
00513aHO0 JOKYMEHTAIbHO MOJATBEPANUTH (DAKT HATWYHS HETPEPHIBHOTO MOTYUYCHUS
PUOBLITH.

Hcnonb3yeTcst HECKOIBKO BUIOB MOPYUYUTEIHCTBA!

— 0aHKOBCKasi TapaHTUsl (IOPYUYUTEITHCTBO);
- (dupmMeHHas rapaHTus;

- JUYHAs TapaHTHS;

- MPaBUTEJIbCTBEHHAS TAPAHTHSI.

baHKOBCKHE rapaHTHM 10 LEIIM HUCIOIb30BaHus ObiBaroT Tpex BuaoB[30, c.

301]:
- rapaHTUd B TeHAEpHOW Toproeie. OpraHuzanus, KoTopas
0oOBsIBIJIa TOPTH, TAPAHTUPOBAHO IMOIYYUT KOMIICHCAIUIO YOBITKOB 3a TO,

YTO IMOCTAaBIIMK HEC BBIIIOJTHUII €€ 3aKa3,
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- rapaHTUM II0J aBaHCOBblE IuIaTexu. [loxkynmarens Moxer
BEPHYTh ABAHC, KOTOPBIM OH BBIIUIATWI IPOJABLY II0 KOHTPAKTY, E€CIHU

MMpOoJAaBCIl OTKA3aJICs BBIIIOJHATb BO3JIOKCHHBIC HA HCT'O O6$I3aTCJ'IBCTBa;

- KOHTpakTHble TapaHTuu. CymMa rapaHTHil OOBIYHO He

npesbimaet 110% crouMocTi KOHTpaKTa.

JIj1 5KCIOPTEPOB Ba)KHO MOJYYUTh FApaHTHUIO OT OAHKOBCKUX OpTraHU3alUn
CO CTaOMIBHBIM (PUHAHCOBBIM TOJIOKEHHEM. M3-3a 3TOro O0aHKOBCKHE TapaHTUU
PacTyT, HO JUIsl KaXKAOW U3 CTOPOH CAENIKH TaKUe U3JEPHKKU BBITIAIAT JTydlle, YeM
€CJIM c/IeNIKa He OyneT Hu4eM o0ecredeHa.

TexcroBasg 4YacTb OAHKOBCKOW TrapaHTHH MPOIMHCHIBAETCS B KOHTPAKTE
CTOPOHaMH, HO NE€peJl 3TUM TEKCT JOJDKEH OBbIThb OJ00peH OaHKOM, KOTOPBIH
BbIaeT rapanThu. Kak npaBuio, 0aHK NpeoCTaBISIET 3TOT TEKCT KIIMEHTaM.

@UPMEHHYIO  TapaHTHI0  MOXHO  MCHOJbB30BaTh  KaKk  CPEJACTBO,
obecneunBarolee miarexxu. [IpuueM 3To CBONCTBEHHO OOJBIIMM KOMIIAHUSIM C
KPYIHBIM KalUTaJIOM, KOTOpbIE 3apeKOMEHIOBAIM ce0si Ha pbIHKE W Tepen
Ooankamu[27, c. 148].

DopMOM JINYHOW FaPAaHTUHA MOXKET CTAaTh NOPYYUTENBCTBO JIULA, Y KOTOPOTO
€CTh JCHEXHbIE CpEACTBa, HaxoAsmMecs Ha OaHKOBCKOM cuere. [loaTtomy
OTJEJIbHOTO BHUMaHUS 3aCIIy’KMBAIOT TOCYJapCTBEHHbIE TapAHTUH.

[IpaBUTENBCTBEHHYIO  TapaHTUIO  BBIJAIOT,  KOTrJa  HEOOXOAMMO
rapaHTUPOBaTh BO3BPAT KPEAWTHOTO 3aiimMa, BBIIAHHOTO TOCYAApCTBY U
rocyAapCTBEHHbIM OaHKaM.

B nnane Ge3omnacHOCTH 0co00€ MECTO 3aHMMaeT OAaHKOBCKas TrapaHTus, B
COOTBETCTBUH C KOTOPOU 10 KOHTPAKTY IMOKPBIBAIOTCS TUIATEKU MTOKYIATES.

Takum oOpa3oM, TOPYYHUTEIBCTBO — 3TO peajlbHOE M  CTPOroe
o0si3arenbcTBO. [lopyunTens HE MOXKET OTKazaTtbes OT noroBopa. Iloka kpenutop

HC MMOJIYIUT CBOU ACHBI'H, ITIOPYIHUTCIILCTBO I[efICTByeT.
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1.3 IIpaBoBble 0COOEHHOCTH 3aKJIIOYEHHS H PACTOP:KEHHS J0rOBOpa

MOPYYHUTEILCTBA

[lopyuuTenbCTBO MPONUCHIBAETCS B  JOTOBOPE O IOPYYUTENIHCTBE,
CTOPOHAMH KOTOPOTrO BBICTYHAlOT KpPEOUTOp U THOpyuyuTenb. B cioyuae
TPEXCTOPOHHETO JIOTOBOpa (KPEAUTOP, OPYUUTEND, TOJKHUK) OH TAKXKE SIBISIETCA
JICCTBUTEIBHBIM, €CITH B HEM OIMCAaHbI YCIOBUS opy4nTenbeTBa[33, c. 251].

[lopyunrtens M AOHKHUK JAOJDKHBI 3aKIIOUUTH MEXAY COOOM JOroBOp B
cilydae, €ciid HeOOXOAMMO OIUIATUTh YCIIYTH NOPYYHTENISA: BOSHATPAXKACHUE MOKET
ObITh TOTPEOOBAHO TMOPYYUTENEM JIMIIb B TOM Clydae, KOIJa 3akKiioyeHa
crenuanbHas ClIelka.

JIoroBop MOXeET OBbITh 3aKIIOYEH MEXAY (PU3NYECKUMH U FOPUINYECKUMHU
aunamu|22, c. 6].

OTnenpHOE BHUMAaHME CIEAYET yIEIUTh TaKOMY 00s3aTENbCTBY KAk 3aJior,
KOTOPBI OTIMYAETCS OT MOPYYHUTENIbCTBA. 3aJ0rojareiib B JAHHOM Cllydyae He
JOJKHHUK 10 OCHOBHOMY 00513aTE€JIbCTBY, @ UMYILIECTBEHHBIN OPYUYUTEIb, IPUUYEM
ATO MOXET OBITh U (PUZUYECKOE, U FOPUIUYECKOE JUL0. TEPMUHBI «IIOPYUUTENBY U
«MMYLIECTBEHHBIN OPYYUTEIIb» YEM-TO CXOXKH APYT € APYTOM, HO U3-3a pa3Inuui
B 00ecrieueHu BO3BpaTa CPe/ICTB, MOJ0KEHHE O TIOPYUUTEILCTBE HE MOKET OBITh
MPUMEHEHO B OTHOIIEHUH UMYIECTBEHHOTO MOPYUUTEIS.

Tak, ecnu mnopyuyuTenb HECET OTBETCTBEHHOCTh MO 00s3aTeIbCTBAM
JOJDKHUKA, TO KPEIUTOp MOXET MOTpedoBaTh, YTOOBI 3aJ0JKEHHOCTh ObLIa
BO3BpalllecHa UM, a Takke omTpadoBaTh €ro M3-3a JOMOJHUTEIBHBIX YOBITKOB.
[TockonbKy B 3aKOHOJATENBCTBE HUKAK 3TO HE ONPEAEIIEHO, MO/ 3aJI0T MOIMaIaeT
BCE€ UMYUIECTBO mopyuutens. Jlaxke HECMOTpss Ha OTBETCTBEHHOCTh MOPYUMTENIs
BCEM MUMYLIECTBOM, KPEAUTOP MOKET HE BEPHYTh CBOU CPEACTBA M3-3a BO3MOXKHOU
HEXBATKH 3TOTO UMYIIECTBA WM BOBce ero orcytcTBusi[31, c. 80].

Ecnu ke mo 3a10/5KeHHOCTH pacIuIaTUIICA UMYIIECTBEHHBIN OPYYUTEIb, TO
B Clly4ae HEBO3BpaTa CpPEACTB JOKHUKOM KpPEIUTOpP MOXKET MOoTpedOoBaTh

PaCIIaTUTBCA ¢ HUM UMYIICCTBECHHOI'O IIOPYUYHUTCIIA, a B KAYCCTBE OIJIAThI 38,6paTb
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npeaMmer 3anora. Ha mnpakTUke TEpMUHBI «IIOPYYUTENbY» U «UMYIIECTBEHHBIN
MOPYUYHUTENbY CTAHOBSITCS TOXKIACCTBEHHBIMH, 3-3a YETO JOMYCKAIOTCS OMIMOKH 110
pPacCMOTpPEHMIO 00s3aTEeNIbCTB, TaK KaK B OJHOM ClIy4ae HAET pedb o
IOPYUYUTENBCTBE, & B IPYTOM O 3aJI0Te.

JleiicTBUE [OrOBOpa NOPYYMTENIBCTBA HACTYNMAeT B TOT MOMEHT, KOraa
CTOPOHBI CMOIJIMA COTJIACOBATh BCE YCIIOBHS JOIOBOPA M YKa3ald UX B IMCBMEHHOM
Buze[18, c. 27]. be3 nucbmMeHHO#N (HOPMBI JOTOBOP CUUTACTCS HEACHCTBUTEIHHBIM.
Taxxe nomyckaercs HOTapualabHOE O(OpPMIIEHHE JOTOBOpPA, €CIU Uil OJAHOM M3
CTOPOH 3TO BaXXHO. JIaHHBII MOMEHT WrpaeT poJib, KOIZAa BBIABUTAKOTCS
TpeOoBaHus K nopyuuteno. K npumepy, B ciiydyae HECOOIIOAEHUS MOPYUUTEIEM
B3ATBIX O0053aTEIbCTB JOOPOBOJIBHO, TO €ro MOXHO OyJIeT TNpuBIeYb K
OTBETCTBEHHOCTH 4Yepe3 Cyld, a BOT MpU HOTAPUAIBHOM O(OpMIECHUH
B3bICKUBAaThCs OyleT cymMMa B COOTBETCTBUM C HAJIHUChIO, IOCTaBIEHHOU
HOTapUyCOM.

B I'K P® rosopurcs O TOM, YTO IOPYYUTENIb M JOJUKHUK SBIIIOTCA
COJIMJAPHO OTBETCTBEHHBIMH, HO JOMYCKAIOTCS CIydad, KOTOPbIE 3aKPEIUICHBI B
noroope. Bo3MmoxHBI ciiydan U CyOCHIMApHOM OTBETCTBEHHOCTH IS
nopyuurtesd. Ecnu B JOroBope OTCYTCTBYET JAHHOE YTOYHEHHWE, TO MOPYUMTEIb
JOJKEeH Oy/IeT BEpHYTh KPEAUTOPY CTOJBKO YK€ CPEJICTB, YTO U JIOJDKHUK, a TAKXKe
MOKPBITh TOTIOJHUTENbHBIE PACXO/IbI U IOHECEHHBIE YOBITKU.

CTropoHBl B JOrOBOpE MOTYT MPEAYCMOTPETH W JPYrM€ YCIOBHS
OTBETCTBEHHOCTH. [lopyuuTenb MOKET HECTH OTBETCTBEHHOCTh TOJBKO 3a Ty
4yacTh J0Jra, KOTOpas HE MOXKET OBbITh B3bICKaHa C JOJDKHUKA (cyOcuauapHas
OTBETCTBEHHOCTh), WJIM OIPENEIICHHYI0 4YacTh Joira. llopyunrtens BBINOJIHSAET
00s13aTenbCTBA 3a JOJDKHMKA, IOJIydaeT BCE MpaBa KPEIAUTOPOB MO OCHOBHOMY
0053aTeIbCTBY. DTO O3HAUYAET, YTO, B MEPBYIO OUYEPElb, MOPYUUTENIh B KaYECTBE
HOBOTO KpEIAUTOpa IO 00s3aTeNbCTBY COXpaHSET MpaBO Ha TNPEIbSIBICHUE
TpeOoBaHUs K JOKHHMKY. IlosTomMy 00s3aTenbCTBO HE  IpEKpalaeTcs,
IPOUCXOJUT  TOJBKO  HM3MEHEHHE  KpEAMTOpa,  IOJY4arolWero  MpaBo

HCTIOCPCACTBCHHOT'O 06paHlCHI/IH K  JOJIKHHUKY. HOpy‘II/ITCHB BBIITOJIHACT
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00s13aTenbCTBA 32 JODKHUKA, MOJIydaeT Bce MpaBa Kpenurtopa. [locnennuii mocne
NOJIYYEHHUS] HWCIIOMHEHUS OT MOPYYHUTENs JODKEH Nepeiarb €My JOKYMEHTHI,
NOATBEpPKIAIoNMe TpeOOBaHUA K JOJDKHUKY (pacmucka u mp.). [Jo momyudenus
HEOOXOJUMBIX JOKYMEHTOB y MOPYYHUTEIs] MMEETCS IMpaBO OTJIOXKUTH BO3BpPAT
CPEACTB U BBIMOJHEHHE JPYTUX KPEIUTHBIX 00s3aTenbcTB[16, c. 254]. B
COOTBETCTBUM C MYyHKTOM | cTaThu 3 ['pakgaHCKOro mpolieccyalbHOTO KojieKca
Poccuiickoii @enepannv, 3aMHTEPECOBAHHBIE CTOPOHBI UMEIOT MPABO 0OPATUTHCSA
B CY/JI 32 3alIUTON HAPYIIEHHBIX WM OCIapUBAEMbIX MpaB, CBOOO MM 3aKOHHBIX
MHTEPECOB B COOTBETCTBUHU C MPOLEAYyPaMH, MPEAYCMOTPEHHBIMHU TPaXKTAHCKUM
IIPOLIECCYyAIbHBIM 3aKOHOAATENBCTBOM[3 ].

Ecnu no 3aliMy HECKOJIBKO MOPYYHUTENEH, TO KaXIblii MOKET MOTpeOOBaTh
OT JOJDKHMKA BO3BpaTa MOTEPSIHHBIX CPEACTB. Takum 00pa3oM, IPOUCXOJUT
NIEPEBOIUIONICHUE W3 COJMAAPHBIX INOPYUMUTENIEH B COJUAAPHBIX KPEIUTOPOB.
YcraHOBIEHHAs CONMAApHAs OTBETCTBEHHOCTh JIOJDKHMKA W IOPYYHTEN
JIOMyCKaeT oOpalieHre KpeauTopa K MOpyUUTeNnto. B 1aHHOM ciydae mopydruTesto
BaYXHO 00€CIIEUUTD 3alUTY UHTEPECOB AJISl JOJDKHUKA.

[TopyunTenbCcTBO HAUMHAETCS B TOT MOMEHT, KOI'/Ia CTaBSITCS MOJAMUCH IO
COIJIAILIEHUEM O MOPYYUTEIbCTBE, @ 3aKaHUYMBAIOTCS B COOTBETCTBUM C OOIIKUM
NPaBUJIOM M €CJIM YCTAHABJIMBAIOTCSA CIICAYyIONe ocHoBaHus[21, ¢. 47]:

— COBIMA/ICHUE JIOJDKHUKA U KPEAUTOPA B OJTHOM JIMIIE;

— BBITIOJTHEHUS,

— 3a4er;

— COIJIallleHHE CTOPOH;

HeB03MOKHOCTB BBINIOJIHEHHUS :

— CMEPTh IpaKIaHUHA WY JTUKBUJIALUS FOPUIAYECKOTO JIUIIA.

Havano nopyuutenbcTBa BO3MOXKHO B CUTyalUsX:

— Korjga o0s3aTeNbCTBO TapaHTa [0 MPEJOCTaBICHUIO TapaHTHU
IpeKpaliaercs;

— KOTI'Jla 3aKaH4YMBAIOTCS TPU MecsIa ¢ MOMEHTa Hauajaa 00s3aTeIbCTB, €CIIU

KpEIUTOp HE MOTPeOOBas BEPHYTh JICHEXKHbBIEC CPEICTBA MOPYUUTENS;

20



— [0 OKOHYaHUHM OJHOTIO TOJa ¢ MOMEHTAa 3aKJIIOUEHHS CHEJIKH, €CIU CPOK
BBIMIOJTHEHHs 00s3aTeNIbCTBA HE OB OMpEJEIEeH MOMEHTOM BOCTpeOOBaHMS, TpU
OTCYTCTBUU MHOTO COTJIAIICHHUS.

[Ipy TakuMx YCIOBUSAX MPEKpPaALIEHUs JIOrOBOpa  IMOPYUYHUTEIbCTBA,
0€3yCIIOBHO, HE HCKJIIOYaeT BO3MOXKHOCTH HEMOCPEJICTBEHHOIO OOpalieHus
KpeauTopa K OCHOBHOMY JOJDKHHMKY. Ho 1o mpekpamieHuro Mopy4yuTenbCTBa
KPEOUTOpP TEpSAET JOIMOJHUTEIbHBIE TapaHTHH MO OOECIEUYEHHUIO 0053aTEIbCTB.
[TockonbKy Ha OTHOUIECHUS MOPYYUTENIHCTBA Ba)XHOE BIMSHUE UMeeT (urypa
JOJDKHUKA (€r0  HECOCTOATENIBHOCTh, JTOOPOCOBECTHOCTh, JPYIHME KauecTBa),
NEpPeBOJl JI0Nra, TaKKe MPEKpallaeT IMOPYYUTEIbCTBO, €CIH MOPYYUTETh HE
BBISIBHJI COTJIaCHsI OTBeUaTh 3a HOBoro jospkHuKa (c1.201 I'K) [26, c. 256].

[TopyunTenbCcTBO, Kak MPaBUIIO, UMEET 0€3BO3ME3IHBIN XapakTep. OaHako,
CTOPOHBI MOTYT IPEAYCMOTPETh BO3HATPAXKIEHHE CO CTOPOHBI JIOJDKHHMKA 110
NOPYYMTENIBCTBO. BO3HArpaxxieHne MOXKET COCTABIATh ONPEACICHHBIA IPOLIEHT C
CYMMBI IUIaTEXa, 32 KOTOPYIO HMOPYUMTENb PY4aeTcs, WIH KAaKyH-TO IPYIYIO
cymmy. OgHako, BO3HarpaKJaeHue Mo ACHCTBYIOLIEMY 3aKOHOIATEIbCTBY MOKET
BO3HMKHYTh TOJIbKO Ha OCHOBAaHHMM COTJIAIICHHS MEXAY T[OpyYUTENeM U
JOJDKHUKOM, €CJIM CIIELUAJIBHOIO COIVIAIIEHHs] HE 3aKJI04anoch, TO IPAaBO Ha
BO3ZHAIPaXX/ICHUE B MIOPYUYUTENS HE BO3HUKACT.

Takum obpazom, B c1.581 I'K PD roBoputcst 0 TOM, 4YTO MOPYUUTENH MOXKET
noTpeboBaTh, YTOOBI €My OBUIM BO3MEIICHBI PacXolbl IO  YCIyram,
MPEIOCTABIECHHBIM JOJDKHUKY.

B pamkax ['paxkgaHCKoOro xojaekca OmpeneseHbl CIeIyIoUue YCIOBUs, PU
KOTOPBIX IOPYUYUTENIBCTBO MpeKpaniaercs[28, c. 174]:

— OKOHYaHUE TMOPYYUTENbCTBA HACTyNaeT B MOMEHT pacyera [0
00513aTeIBCTBY, TO €CTh MOJHOTO BO3BpAaTa CPEICTB;

— MpEeKpalleHUue MOPYYUTEIbCTBA HACTYNAET B MOMEHT, KOIJa BbIpOCIA
CyMMa KpeJHuTa UM CTaBKa MO MPOLEHTY, MPU 3TOM MOPYUYUTETh 00 ’TOM HE 3HAI,

— MpEKpalIEHUE MOPYUUTEIHCTBA HACTYAET B MOMEHT, KOI/la MOPYYUTEh

CTAJIKNBACTCA C HC6HaFOHpI/IHTHI>IMI/I IMOCJICACTBUSIMHU,
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— TMpEeKpalleHUue TMOPYyYUTEIIbCTBA HACTYyMaeT B MOMEHT, KOrJa JOJr
HAYMHAET HECTUCH JIPYTUM JIUIOM, & OT MOPYUYUTEJIsI HE ObUIO MOTYYEHO COTIacusi,
YTO 3a€MHBIC CPEJICTBA TENEPh JOKHBI OBITh BO3BPAILICHBI 3a IPYTOro JIOHKHUKA,

— TpEKpallleHHe MOPYYUTEIHCTBA HACTYMAeT B MOMEHT, KOIJa KPEIUTOp
CaMOCTOSITEJTbHO KOPPEKTHUPYET YCJIOBHS, 3aKpeIUICHHbIE B JOTOBOpPE IO
KPEJIUTHOMY 3aiiMy HJIH TIOPYYUTEILCTBY;

— TMpEeKpallleHUue TMOPYUYUTENIbCTBA HACTYMaeT B MOMEHT, KOTJla CpPOK
JIOTOBOpa TMmojomien K KoHiy. Ecim B Jg0oroBope CpoK HE YCTAHOBIICH, TO
MOPYYUTENLCTBO CHUMAETCS, MPU ATOM NPU OTCYTCTBUU CpPOKa B JOTOBOpE
MOPYYUTEICTBO MOXKET OBITh 3aBEPIIECHO, €CJIM HE OYJIeT MOJIaH UCK B OTHOIIIEHUH
MOPYYUTETIS.

Takum 00pa3oM, JOTOBOpP TMOPYUUTEIBCTBA IMO3BOJISIET 0OECIEYUTH
o0s3aTenbcTBO. OH MpenosiiaraeT, YTo MOPYUHUTENb WIM MOPYUYUTENN 3ariaTsT
KpEAUTOPY, €CIIM ITOTO HE caenaeT no/bKHUK. Ha ocHoBanum ctateu 450 I'K PO
M3MEHEHUE U PACTOPKEHUE JOTOBOPA JIOMYCKAETCS MO COTJAICHUIO CTOPOH, €CIIU
WHOE HE TMPEAyCMOTPEHO 3aKOHOAATeNhCTBOM. C ydeToM NpHHIUNA CBOOOIBI
JIOTOBOpa B CaMOM JIOTOBOpPE MOPYYUTEIHCTBA MOTYT OBITH MPETyCMOTPEHBI

OCHOBAHUS PAaCTOPKEHUS YKa3aHHOTO I0TOBOPA.
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I'maBa 2 IlpakTHYeckHe acneKThbl peaju3allUd NpPaB, 00513AaHHOCTEH H
OTBETCTBEHHOCTH MOPYUYMTEJIsI H KPeIUTOPA 0 J0TOBOPY MOPYYHUTEIbCTBA

2.1 IIpaBa nopyunTeisi U KPeAUTOPA 10 J0TOBOPY NOPYUYHTEIHCTBA

[TopyuuTenbCTBO MO CBOEW CYTH MPEACTABISIET COOOW TaKylO CHUTYALMIO,
4TO Y KPEIUTOpa MOSBISAETCS TONOJHUTENbHBIN JOHDKHUK TIOMUMO KPEAUTOPA, OT
KOTOPOTO OH MOXET MOTpeOoBaTh BO3BpaTa KPEIWTHBIX ICHEKHBIX CPEACTB,
B3ATHIX JIOJDKHUKOM. B pamkax TIpaXIaHCKOrO 3aKOHOAATEIbCTBA MOJ00Has
00s3aHHOCTh TOPYYMUTENSI MMEHYETCS KaK OTBETCTBEHHOCTh MopyuduTens[38, c.
59].

Ha mnpakTuke [IONyCcKaeTcss JMINb YCJIOBHOE HCIOJIB30BAaHUE TEPMHUHA
«OTBETCTBEHHOCTb  MOPYYHTENS», IOCKOJIBbKY, KOIJla HE  BBINOJHSIETCS
00513aTEIBCTBO MO MOPYUYUTENBCTBY, TO OTBETCTBEHHOCTh HECET TOJBKO JOJIKHHUK,
a BOT JUISl TIOPYYMUTENS 3TO BBICTYIIAET KAaK 4acTh Jo0Jira 1o Jorosopy. Ilostomy,
paccMaTpuBas JIOTOBOP MOPYYMTENbCTBA, CJEAYET BOCIHPUHUMATH OOS3aHHOCTH
nopyuutenst mno cyumectBy. K mpumepy, B 00sf3aHHOCTh JOJDKHHUKA HE BXOJUT
HOKPBITHE PACXOA0B IOPYUUTENS, €CIU MOCIEIHNUN HE CBOEBPEMEHHO PACCUNTAIICA
1o 00s3aTeNbCTBA, MOCKOJIBKY B JAHHOM CIIy4ae INOpPYYMTENb HapyLIWJ CBOHU
00s13aTeIbCTBA, a HE 0053aTeIbCTBA TOJKHUKA.

[TopyunTenbCTBO MPONUCHIBAETCS B  JOTOBOPE O MOPYUYHUTENIHCTBE,
CTOPOHaMH KOTOPOrO BBICTYHNAIOT KpPEOUTOp MW TNopydurens. B ciydae
TPEXCTOPOHHETO J0T0BOpa (KpEeaUuTOp, MOPYUHUTEIb, TOJKHUK) OH TAKXKE SIBJISETCA
JEUCTBUTEIBHBIM, €CIIM B HEM MPOMKCAHBI YCIOBUS MOPYUUTENHCTBA.

[lopyuuTtenb ¥ AOHKHUK AOJDKHBI 3aKIIFOUYUTh MEXAy co0oil JOroBop B
cllydae, €clii HEe00OXOUMO OIUIATUTh YCIYT'M OPYUYUTENS: BO3ZHAIPaXAEHNE MOYKET
ObITh TMOTPEOOBAaHO TOPYYUTENIEM JIMIIL B TOM CIy4yae, KOTJa 3aKJIIOYeHa
crenuanbHas ClelKa.

JIoroBOp MOXET ObITh 3aKIHOYEH MEXAY (PU3NYECKUMU U FOPUIUYECKUMHU

JUIaMuy.
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OtnenpHOEC BHUMAHUE CIEAYeT YACIUTh TaKOMY O0OS3aTEIhCTBY KakK 3ajiorT,
KOTOPBIM OTIMYAETCA OT MOPYYUTEIHCTBA. 3aJIOroJlaTelib B JAHHOM CiIy4yae He
JIOJDKHUK TI0 OCHOBHOMY 00513aT€NIbCTBY, @ UMYIIECTBEHHBIN MOPYYUTENb, IPUYEM
ATO MOXET OBITh M (PU3NUECKOE, U FOPUINIECKOE JUI0. TePMUHBI KIIOPYUUTETDY U
«MMYILIECTBEHHBIN IOPYUYUTEIIb» YEM-TO CXOKH JIPYT C IPYTOM, HO U3-3a pa3Inuui
B 00€CIIEYEHUHU BO3BpaTa CPEACTB, MOJIOKEHUE O MOPYUUTEIHCTBE HE MOXKET OBITh
MPUMEHEHO B OTHOILLIEHUH UMYIIIECTBEHHOT'O MOPYYHUTENS.

Tak, ecnu moOpydHTellb HECET OTBETCTBEHHOCTh MO 005S3aTeIbCTBAM
JOJDKHUKA, TO KPEAUTOP MOXKET MOTpeOOBaTh, YTOOBI 3aJ0KEHHOCTh OblLiIa
BO3BpalllecHa UM, a Takxke omTpadoBaTh €ro M3-3a JOMOJHUTEIBHBIX YOBITKOB.
[TocKOJIBKY B 3aKOHOJATEIbCTBE HUKAK 3TO HE OMPEAEIICHO, MOJI 3aJ0T IMOMAaIaeT
BCE MUMYIIECTBO Mopyuutens. Jlaxke HeCMOTps Ha OTBETCTBEHHOCTh MOPYUYUTENS
BCEM UMYIIECTBOM, KPEAUTOP MOXKET HE BEPHYTH CBOM CPEACTBA U3-3a BOZMOKHOMU
HEXBATKH 3TOTO UMYLIECTBA WJIK BOBCE €r0 OTCYTCTBHUSI.

Ecnu e 1o 3a101KE€HHOCTH PaCIUIaTUIICS UMYIIIECTBEHHBINA MOPYUYUTEINb, TO
B CJy4yae HEBO3BpaTa CPEACTB JODKHHUKOM KPEAUTOpP MOXKET MOTpeOoBaTh
PaCIIaTUTHCS C HUM UMYIIIECTBEHHOTO MOPYUYUTENIs, a B KAUECTBE OIUIATHI 3a0paTh
npeaMer 3anora. Ha mNpakTUKe TEPMUHBI «HOPYUYUTENb» M «HUMYIIECTBEHHbBIN
MOPYYHTEIb» CTAHOBATCS TOXKJECTBEHHBIMU, M3-3a YETO JOMYCKAIOTCS OIUOKHU 110
pacCMOTpPEHUI0 00s3aTeNbCTB, TaK KaKk B OJHOM Cllydae MHJIET pedb o
MOPYYUTEIBCTBE, @ B APYTOM O 3aJI0T€.

JleficTBue JOroBOpa MOPYYUTEIHCTBA HACTyMaeT B TOT MOMEHT, KOTJa
CTOPOHBI CMOTJIM COTJIacOBaTh BCE YCJIOBUS JOTOBOPA M YKa3ajiu WX B MUCbMEHHOM
BHjie. be3 muchMeHHON (POPMBI JIOTOBOP CUHMTACTCS HEJACHCTBUTEIBHBIM. Takike
JIONyCKaeTCsl HOTapualibHOE O(OpMIICHUE JAOTOBOpa, €CJIM JJIsi OJTHOM U3 CTOPOH
9TO BakHO. J[aHHBIE MOMEHT UTpPaeT pPOjb, KOTJAa BBIABUTAIOTCA TPeOOBaHUSA K
nopyunteno. K mnpumepy, B ciiydae HECOOMIOACHUS TOPYYHUTEIIEM B3SITHIX
0053aTeNbCTB JOOPOBOJIBHO, TO €r0 MOKHO OYAET MPUBJIEYb K OTBETCTBEHHOCTH
4yepe3 Cyll, a BOT MPU HOTapUaIbHOM O(QOPMIICHUU B3BICKUBATHCA OyIeT cymMMa B

COOTBETCTBHH C HAAIIHNCHIO, MOCTaBJICHHOM HOTapHuyCoM.
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B3bickaHre 3aJ0JKEHHOCTH IO JI0rOBOpaM MOPYYHUTENbCTBA TPAJAULIMOHHO
OTHOCUTCSI K OJHOM M3 CIIOXKHBIX Kareropuu cropos. Ilocimennee MoOKHO
OOBSICHUTH KaK CHEUU(PUUECKUMHU OCOOEHHOCTSAMH CPOKa MOPYUYMUTEIbCTBA, TaK U
OOBIYHO arpecCUBHBIM IMOBEACHHEM IMOPYUYHUTENS B CIydasX MOMBITOK MOMYyYUTh
yIIOBJIETBOPEHUE TpeOOBaHUIl 3a €ro CueT, a He CYET JOJDKHUKA. B OCHOBHOM
aKTUBHAs OOOpPOHUTENIbHAS MO3ULUS MOPYUYHUTENEH OOBACHAETCS XapaKTEPHBIMU
OCOOCHHOCTSIMM  MeHTanuTeTta. Ilpum  BbIgaue  MOPYyYHUTEIBCTBA  JIFOJU
paccMaTpuBalOT HUX Kak (OPMaJIbHOCTb, YTOObI CHHM3UTh IIAHCHI HA OTKa3 B
MIPEAOCTABIECHNNA OTCPOYEK IO OIUIATEe, BBIAAYE KPEAUTOB M mpoyee. B 1O ke
BpeMs, KaK MpaBWiO, MOPYYUTEIb HE OKUIAET, YTO OH BMOCIEACTBUU JOJLKEH
OyaeT (pakTHUECKH IMOTracUTh IOJr, MOCKOJbKY B MOMEHT IPEAOCTaBICHHUS OH
yOEXJE€H, 4YTO OCHOBHOW JIOJDKHHUK JIOJDKEH M OyJeT CBOEBPEMEHHO U
HaJJIeXKaluM o0pa3oM OIUIauYMBaTh CBOM 00sI13aTENIbCTRA.

Kpome Toro, 3auacTyro mopydurteian 3a0bIBatOT, YTO B CHIIYy MOJIOKEHUH CT.
365 TK P® x mopyuuTento, UCIOIHUBLIEMY O0053aTEIbCTBO, MEPEXOIAT IpaBa
KpeAUTOpa MO 3TOMY 0053aTeIbCTBY M IpaBa, NPUHAJJICKABIINE KPEAUTOPY Kak
3aJI0OTOAEpKATEN0, B TOM OOBbEME, B KOTOPOM MOPYYUTENh YJIOBIETBOPHI
TpeOoBanue kpenutopa. «llopyunrtens Takxke BHpaBe TpeOOBaThb OT JOJKHUKA
yIUIaThl IPOLEHTOB HA CyMMY, BBIIUIAYEHHYIO KPEIUTOPY, U BO3MEIIEHUS WHBIX
yOBITKOB, TOHECEHHBIX B CBS3M C OTBETCTBEHHOCTHIO 3a J0/DKHUKA» [46, ¢. 66]. To
€CThb I0CJE BBIUIATHI [J0JIFA, HMCKJIKOYas Clydyad, KOI/la OCHOBHOM JOJDKHUK
opuIMaNbHO MpU3HAH OAHKPOTOM, HE HYXKHO IyMaTh, YTO MOPYYUTEIb MPOCTO
MOTEPSII CBOM JICHEKHBIE cpencrtBa. Korga monr morameH, mpaBa KpeauTopa
NepPEXOAAT K HEMY, U BO3MOXXHOCTh YZOBJIETBOPEHUSI HAPYLICHHBIX IPAB 32 CUET
YCTAHOBJICHHOTO JOJDKHMKAa Bce eme cymecrtByer. llopyuurens AoipkeH
YUUTHIBaTh, YTO HECBOEBPEMEHHBIM IUIaTEX CHOCOOCTBYET YBEIMUYEHHUIO CYMMBI
IJIaTEXa 3a CUET YBEIMYEHHUS IPOLIEHTOB, HEYCTOEK.

XOTs JOrOBOPOM  MOPYUUTENTHCTBA MOXKET OBbITh  MPEAyCMOTpEeHa
cyOcuanapHasi OTBETCTBEHHOCTh OPYUYHUTENS, HA CaMOM JIeJie 3Ta Pa3HOBUAHOCTD

OTBCTCTBCHHOCTHU (I)aKTI/I‘{CCKI/I HC HCIIOJB3YCTCA, IIOOTOMY IMOPYUYHUTCIIL U
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OCHOBHOM JOJDKHUK PAa3JIENslOT OTBETCTBEHHOCTh (cTaThsi 363 ['pakaaHCKOro
koJiekca Poccuiickoit @enepanun).

banku npu KpeaIuTOBaHMU Ha KPYIHBIE CYMMBI 3a4acTyl0 TpeOyIOT, YTOOBI
3a 3aeMIIMKa NOPYYWIMCh JApyrue Juna. Yamie Bcero mopy4yHMTeNIeM BBICTYIAET
cynpyr (cympyra), HO HWHOTJa KpeauTop TpedyeT, 4ToObl BO3BpaT KpeauTa
oOecrieyns He OJMH YeJIOBEK, a OOJIbIIE.

Hanpumep, korga  3aeMIIMKOM  BBICTYMAET  IOPUAMYECKOE  JIMIIO,
MOPYYHUTENIAIMU 110 KPEAUTY 3a4acTyl0 CTaHOBSITCA Bce (U3MYECKUE JHIa —
BJIAJIEJIbLIbI OM3HECA.

B cnyuae Heymiatel 1o Kpeauty OaHK UMEET MPaBO OOPATUTHCA K CAMOMY
3aeMINUKY, K JIIOOOMY M3 MOpyduTesiell MO0 KO BCeM BMeECTe ¢ TpeOOBaHHUEM O
B3BICKAHUH 3a]I0J>KEHHOCTH.

YacTo BO3HUKAET BOMPOC: KAaKUE€ MpaBa BO3ZHUKAIOT Y MOPYUUTEINSI, KOTOPHIi
MOTaCUT JIOAT 3aeMIIUKa, B OTHONICHMM CaMOTO 3aeMIIMKa U JIPYTUxX
nopyuutenei? BrnpaBe n1u oH oOpaTUThCS ¢ TpeOOBAaHMEM O BO3MEIICHUU JICHET,
YIUTAY€HHBIX B CUET MOTAIlEHUs J0Jra?

Haunewm ¢ BOonmpocoB, KOTOpBIE TPAKTYIOTCS CyIaMUu €UHO00pa3Ho.

Bo-niepBbIX, MOpy4dnTEINb, BHIMOTHUBIINN 003aTEIHCTBA MIEPE 3aEMIITUKOM,
UMeEeT IPaBo MOTPeOOBaTh YIUIAYEHHON JEHE)KHOW CYMMBI OT CaMOTO 3a€MIIHKA.

«K mopyuuTento, HCMHOJHUBIIEMY 00s3aT€IbCTBO, TMEPEXOAAT TIpaBa
KpeauTopa 1o 3ToMy 00s3atenbeTBy (MyHKT 1 crateu 365 ['K PO)» [53, c. 173].

[IpaBa kpenutopa Mo 00s3aTEIBCTBY MEPEXOJAT K APYrOMYy JIUILY, B TOM
YHUCJIe BCJICACTBUE MCIIOJHEHUSI 00s3aTeIbCTBA JOJDKHHUKA €T0 MOPYUYUTEIeM WU
3aJI0TOZIaTENIeM, HE SIBJISIIONIUMCS JTOJDKHUKOM TIO 9TOMY 00S3aTeNbCTBY (CTaThs
387 TK PD).

Bo-BTOpBIX, €cinu KpeauT oOecleyuBajCs 3aJI0TOM, TO BBITIOJHUBIIHMA
00s3aTEILCTBO  TOPYYMTENb BIpaBe MOTPEOOBATh BBIMIOJIHUTH OOpaIeHue
B3BICKAHMS HA UMCIOIIUICS MPEIMET 3aj10Ta.

Hampumep, eciii KpeuT BBIAETCS HA TIOKYTKY KBAPTUPHI I aBTOMOOWII,

TO HpI/IO6p€Ta€MO€ 3a CUCT KPCAHUTHLEIX CPCACTB MMYIIICCTBO O0OBIYHO nepeaacTcsa
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0aHKy Kak 3aior. Cle10BaTeabHOo, IOPYYUTENb CMOKET MTPOJIATh MPEAMET 3aJI0ra ¢
TOPrOB, KOTOpBIE OpPraHU3yeT CyNeOHBIA MPHUCTaB, M TMOIYYUTHh JEHBIH OT €ro
peanuzanuu (He IpEeBBIIAOIINE CYMMY, BHIIIAYCHHYIO OaHKY).

B-TpeTpux, eciau nmopydMTesieldd HECKOJIBKO, HO BCE€ OHU MOJINUCAIN OJHH
JIOTOBOp TIOPYYMUTENBCTBA, B3SIB 0053aT€IBLCTBO COBMECTHOTO 0OecreueHus
KPEIUTHOTO 00s3aTeNIbCTBA, TO YIUIATUBIIMN 3a 3aeMIIUKa JOJT MOPYYHUTEINb
MMEET IPABO B3bICKATH C OCTAJIBHBIX IMOPYUYUTENEH OO BBIIUIAYEHHON CyMMBI B
3aBUCUMOCTH OT UX JIOJIM B 00ECIICYEHUH 0053aTeNIbCTBA.

Ecnu B COBMECTHOM [JOTOBOpE HOPYYMTENBCTBA CTOPOHBI 3TH JOJHU
NPOMHUCATIM, TO B3bICKaHUE OyIeT MPOU3BOAUTHCS B 3aBUCHUMOCTHM OT pa3Mmepa
JIOJIN.

Hanpumep, nopyunrtens A yniaTui 3a 3a€MIIMKAa B CUET MOTALIECHUS JTOJITa
1 munnuoH py6nei. JpyruM nmopyduTeneM Mo KpeauTy BbICTynan 3aeMuk b. B
JIOTOBOPE MOPYUYUTETN YCTAHOBUIIU, YTO A0Js A B oOecriedeHHH 00s3aTeNbCTBa —
60%, a nonst b — 40%. CnenoBarenbHo, mopyunutenb A Brpase B3bIckaTh ¢ b 400
TBHICSTY pyOJICH.

Ecnu xe nomm B JOrOBOpe NOPYYUTENBCTBA HE ONPENEIEHBI, TO OHHU
CUMTAIOTCSI PaBHBIMM MEXJIY BCEMH INOpYy4YuTEIsIMU. B TakoMm ciydae A Bhpase
B3bickaTh ¢ b 500 teicau pyOneir. Crenyer OTMETHTh, YTO COBMECTHOE
MOPYYMTENICTBO B MPAKTUKE KPEIUTHBIX OTHOUIEHUI BCTpeUYaeTcs KpaHe pelKo.
bankam no1€Bo€ MOPYUUTENHCTBO HEBBITOJIHO, TO3TOMY OOBIYHO BCE MOPYUYUTENIU
MOJANKCHIBAIOT OTJIEIbHBIE TOrOBOPHL. B TakoM ciyyae KakIblid U3 HUX OTBEYAET
nepes KpeuTOpoM B TIOJIHOM 00beMe (conuaapHbie mopyuutenn) [41, ¢. 126].

[IpaBoBbIE MOCHEACTBUS MCIOJHEHUS KPEAUTHOIO JOTOBOpPA OJHHUM W3
COJIMJAPHBIX TOpYYMTENIed BBI3BIBACT HAMOOJbIIME NPOOIEeMbl B CyJIeOHOM
npakTuke. Takod MOpydYWTENh BOPABE B3bICKATh YIUIAYEHHBIE KPEIUTOPY
JICHEe)KHbIE CPEJICTBA C 3a€MIIUKa, a TaKkXke TpeOoBaTh OOpallleHusl B3bICKAHUS Ha
3QJI0KEHHOE UMYIIECTBO. C 3TUM BOIIPOCOB HET.

Ho na Bompoc, MoxeT Ju Takoil JOOPOCOBECTHBIH MOPYUYUTENb B3BICKAThH

VIUIAYEHHYI0 CyMMYy C JIpyTUX TMOpyddTeNed, CyIabl OOIed HOpPUCAUKIUU U
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apOUTpakHbIe CyJbl JAIOT TPOTHUBOIOJIOXKHBIM OTBET: apOUTPaKHBIE CYIIbI
CUMTAIOT, YTO MOXET, a CyAbl OOIIe IOPUCAMKIINN OTKA3bIBAIOT MOPYUYUTEITIO B
JTAHHOM TIPaBeE.

Tak, wmcrern obpatuics ¢ TpeOOBAaHUSAMH O B3BICKAHWUW C OTBETYMKOB B
COJIMIAPHOM TOPSAJKE CYMMBI J0JITa MO KpeAUTHOMY aoroBopy Ne ot
JAMMITIT. B pasmepe 914773 py6. 15 kom., pacxojoB MO oOIUIaTe
rocronutiHbl B pazmepe 18348 py6. 00 kor.

B o6ocHoBanue cBoux tpedboBanuii ykazan, uro JJJ.MM.ITIT mexay [TAO
AKDB «Pocbank» u batypunoit E.B. Obl1 3akitoueH KpeauTHbIM JoroBop Ne Ha
cymmy 1189189 py6. 19 kom., noa 19,4% romoseix, cpokom g0 JJI.MM.ITTT.
ObecnieueHreM wucrnofiHeHUss 00s3atenscTB batypunoit E.B. mo kpeautHomy
JIOTOBOPY SIBIIAETCA nopyunTenbcTBO CeprukoBa M.A., 3axaposoii E.B.

B nepuon nevictBus kpeautHoro norosopa barypuna E.B. HeHamiexamum
00pa3oM HUCIOJIHSJIA €r0 YCIOBUS, JOMYCKaJl MPOCPOYKH TIJIATEKEH, B PE3ybTaTe
yero Ha JJJI.MML.ITIT o6pa3zoBaincs goiar B pazmepe 914773 py6. 15 xom., B ToM
YHCJIE — OCHOBHOM JOJT MO Kpeauty — 715868 py06. 07 korl., mpocpoYeHHas: 4acTh
OoCHOBHOTO jaojra — 117909 py6. 15 kom., mpocpodyeHHbIe nporeHTs — 76001 pyo.
79 xom., MPOIEHTHI Ha TPOCPOYCHHBIH OCHOBHOM aoiar — 4994 py6. 14 xor.
[TockonbKky B 10OpOBOJIBHOM TMOpPSiAKE TPEOOBaHUS WCTIA OTBETYMKOM HE
UCITOJIHEHBI, 0aHK 00OpaTHIICs C YKa3aHHBIMHU TPEOOBAaHUSIMU B CY/I.

OT wucTHa TOCTYNMWIM YTOYHEHHBIE MCKOBBIE TpPEOOBAHMS, COTJIACHO
koTopbiM 10 coctosHuio Ha JJJ.MM.ITTT 3amomxenHocts cocraBiser 988780
py0. 58 koI, B TOM 4HCJie — OCHOBHOM JONT 1o Kpeauty — 614573 py6. 30 xor.,
MIPOCPOUCHHAS YacTh OCHOBHOTO moyira — 219203 py6. 92 kor., mMpocpoYeHHbBIE
npoueHTbl — 135514 py0. 57 kor., IpOLEHTHl Ha MPOCPOUYEHHBIM OCHOBHOM JIONT —
19488 py6. 79 xor.

Pemennem IllunynoBckoro pamnonHoro cyza ot JJMM.ITIT wuckosbie
TpeOOBaHMs MyOJINYHOTO aKIIMOHEPHOTO 00111ecTBa AKIIMOHEPHBIN KOMMEpYEeCKU
oank «POCBAHK» x barypunoit E. B., CepukoBy M. A., 3axaposoii E. B. o

B3bICKAaHHWH 3aJ0JDKCHHOCTH 110 KPEAUTHOMY JOTOBOPY YAOBJICTBOPCHLI.
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Kpenutneiii norosop Ne or JJIMM.ITIT, 3akmtouennsiii mexny I[TAO
AKBb «POCBAHK» wu barypunoit E. B., u A0roBopsl MHOpYy4YUTEILCTBA,
3akmoueHHble Mexay [TAO AKB «POCBAHK» u CepukoBsiM M. A., 3axapoBoi
E. B. ot JJILMM.ITTT pacropruyTsl.

C barypunoii E. B., CepuxoBa M. A., 3axapoBoii E. B. B comumapHom
NOpSIIKE B TMOJB3Yy MYOIMYHOTO aKIMOHEPHOro oOmiecTBa AKIHMOHEPHBIN
koMmmepueckuid 0ank «POCBAHK» B3bickaHa cymma 3aJ0JDKEHHOCTH IO
kpenutHoMmy aoroopy Ne ot JIJILMM.ITIT no cocrosuuto va JA.MM.ITIT B
pasmepe 988780 pyOiseit 58 Komeek, pacxojpl MO YIJIaTe TOCYIapCTBEHHOU
nouuMHbel B pazmepe 19087 pybneit 81 komelika, - mo 6362 pyona 60 komeek ¢
Ka)KJ10TO.

JAMMITIT CepukoB M.A. oOpaTuics B CyJ ¢ 3asiBICHUEM O MIEPECMOTPE
10 BHOBb OTKpPBIBIIMMCS 00cTOsITeNIbcTBaM perieHus InnyHoBckoro pailoHHOTO
cyna or JJMMITIT nmo uckoBomy 3asiBICHHUIO MYOJIMYHOTO AKIIMOHEPHOTO
oOmecTBa AxkunoHepHblii kommepueckuii 6ank «POCBAHK» k batypunoii E. B.,
CepukoBy M. A., 3axapoBoii E. B. 0 B3pICKaHUHU 3aJ0JDKEHHOCTH MO KPEAUTHOMY
norosopy Ne ot JJJIMM.ITTT, nockonsky pemenueM [InmyHoBCKOro pailOHHOTO
cyna ot JJAMM.ITIT nmo meny Ne BelmieykazaHHbIA JIOTOBOP MOPYUYUTEIbCTBA
IIPU3HAH HEJAEHCTBUTEIbHBIM. PellleHre BCTYUIIO B 3aKOHHYIO CUITY.

Onpenenennem IllunynoBckoro pauionnoro cyza ot JAMMITIT
3asBneHne CepukoBa M. A. 0 1mepecMOTpe IO BHOBb OTKPBIBIIMMCS
oOcrositenscTBaM penieHus LlnnmyHosckoro pailoHHOro cyna Antaiickoro Kpas ot
JAMMITIT no rpaxaaHcKoMy Jedy IO HCKY IYOJIMYHOIO AaKIMOHEPHOIO
obmiectBa AxkimonepHsiii kommepueckuii 6ank «POCBAHK» k barypunoii E. B.,
CepukoBy M. A., 3axapoBoii E. B. 0 B3pICKaHUHU 3aJ0JKEHHOCTUA MO KPEAUTHOMY
JIOTOBOPY YI0BJIETBOpeHO» [8].

Takum o6pazom, cormacuo cr. 363 'K P® npu HeucnmoiaHEeHWW WA
HEHAJUIeKAIlEM MCIOJHEHUU JIOJDKHUKOM OOECIIEUEHHOTO MOPYYUTEIHCTBOM
00s13aTeIbCTBA MOPYUUTENh U JOJKHUK OTBEYAIOT MEPE]] KPEAUTOPOM COJIHIAPHO,

€CJIM 3aKOHOM HJIM JOT'OBOPOM IOPYUUTECIBCTBA HEC MPCAYCMOTPECHA CY6CI/II[I/IapHaH
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OTBETCTBEHHOCTh Nopyuutens. [lopyunrtens oTBedaer nepen KpeIuTopoM B TOM
*e 00beMe, Kak U JOJDKHUK, BKJIIOYas yIUIaTy MPOLIEHTOB, BO3MEUIEHUE Cy1eOHbIX
U3JIEPKEK [0 B3bICKAHUIO J0JAra U JPYTruX YOBITKOB KPEIUTOpAa, BBI3BAHHBIX
HEUCITOJIHEHUEM WJIM HEHAJIeXKalllUM HCIIOJHEHUEM 0053aTelIbCTBA JOJIKHUKOM,

CCJIKM NHOC HC MPCAYCMOTPCHO JOTOBOPOM ITOPYUUTCIILCTBA.

2.2 O0s13aHHOCTH U OTBETCTBEHHOCTHh NMOPYYHMTEIsl M KpeauTopa Iio

J0TOBOPY NMOPYYHTEJIbCTBA

[TopyunTenbCTBO MO CBOEW CYTH NPEACTABIAET COOOM TaKyl CHUTYalHIO,
YTO y KPEAUTOPA MOSBISAETCS JOTMOJHUTEIBHBIM JTOKHUK MTOMUMO KPEIUTOpa, OT
KOTOPOTO OH MOXET IOTpeOOBaTh BO3BpaTa KPEAUTHBIX JEHEKHBIX CPEICTB,
B3STHIX JOJDKHMKOM. B paMkax TIpakJIaHCKOIO 3aKOHOJATENbCTBA I10JI00HAs
00SI3aHHOCTh TIOPYYHUTEISI HMMEHYETCS KaK OTBETCTBEHHOCTh Iopyuutens. Bce
YCJIOBUSL M 00s3aTENIbCTBA IO MOPYYUTEIHCTBY MPOIMUCHIBAIOTCS B JIOTOBODE,
COTJIACHO KOTOPOMY MOPYYHUTEIh HECET OTBETCTBEHHOCTh MEpe] KPEIUTOPOM 3a
TO, YTO CBOU 00s3aTEIHCTBA HE BBIMOJHIII TOKHUK|[35, c. 382].

XOTh B 3aKOHOAATEILCTBE W IIPONMHUCAHBI TOJIOKEHUS Ha OTOT CUeT,
MOPYYUTENIb HECET OTBETCTBEHHOCTh 3a HE HCIIOJHEHHE 0053aTeIbCTB
JOJDKHUKOM, a OTBETCTBEHHOCTH JOJDKHUKA W TOPYYUTEIS TIEPea KPEeIUTOPOM
SBIISICTCS COJUAAPHOM, IMOATOMY Ha CETOMHAIIHHMK JIEHb TaK W HE YyJaJIOCh
chopMyJIMpOBaTh OMNpPEICICHUE TOHATUIO «OTBETCTBEHHOCTh MOPYYHUTENS IO
JIOTOBOPY MOPYYUTEIHCTBAY.

[Ipexxne Bcero, HEOOXOIMMO TMOHSATH, OTBETCTBEHEH JIU MOPYYUTENh 3a TO,
YTO JIOJDKHUK HE BBITIOJHSET BO3JIOKEHHBIC Ha HEro 00s3aTeNbCcTBa, JIUOO 3TO
SIBIISICTCS €r0 O00SI3aHHOCTBIO PACCUMTATHCS IO 00s3aTelIbcTBaM JOJDKHUKA. [Ipm
9TOM CJeIyeT pa3o0parbcs, a €eCTh JW B OTOM Cily4ae COOCTBEHHas
OTBETCTBEHHOCTh IMOPYUYUTEIISI, €CIM OH He OyAeT CcoOMoaaTh YCIOBUS U

TpeOOBaHUs, MPOMHUCAHHBIE B TOTOBOPE MOPYUYUTEIbCTBA.
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Jlis OfHUX CHEHATMCTOB MOPYUYUTENb 00s3aH BBINOJIHATH OOS3aHHOCTH,
KOTOpbI€ HE OBUTM BBIMOJHEHBI JOJDKHUKOM, YTO SIBIISIETCSI OTBETCTBEHHOCTHIO B
y3KOM TMOHWMAaHUHU, T.€. OH JOJKEH MOKPBITh U3JIEPKKU KPEAUTOpPa U OIIATUTh
mrpad 3a HeucnojaHeHue obsa3aHHocTu([23, ¢. 19].

B nmanHoM cnydae cnefyeT BBIACHHTb, Kak OIpEAeNseTcs O0sS3aHHOCTb
MOPYYMTEIIA MO0 PaCUYETy C KPEIUTOPOM IO JEHEKHOMY JOJTY, TaK Kak BO3BpaT
JICHE)KHOTO JIOJITO — 3TO HE TPaKJaHCKO-TIPAaBOBasi OTBETCTBEHHOCTh. B mokTpHHe
Takasi OTBETCTBEHHOCTb, BO3JIaraeMas Ha JIUI0, MPEIOJiaracT 3aKperieHue 3a
HUM MMYIIECTBEHHbIX O0Os3aHHOCTEH. Ecnum He ObUM COONIOAEHBI YCIOBUS
JIOTOBOpPA, TO JTOJDKHUK TOMHMO OCHOBHOW OOSI3aHHOCTH JIOJDKEH PAcCUUTATHCS U
10 JIOTIOJIHUTENbHOMU. [Ipn HETOrOBOPHOI OTBETCTBEHHOCTH (POPMUPYETCS] HOBBIM
nonr. Takue 005S3aHHOCTH TMPENIOJIATal0T, YTO y MPaBOHAPYIIUTENS OTOMpaeTcs
UMYILIECTBEHHOE Onaro, a B3aMeH HHUYero He mnpenocrasisercs. [loatomy
BBIMIOJITHEHHE 00s3aTENIbCTB B HAType — OTO HE TIPa)kJaHCKO-IIPaBOBas
OTBETCTBEHHOCTb.

Urtak, roBops 00 o00s3aTeIbHOM pacyeTe ¢ KpPEIUTOpOM JIUIIb TIO0
MOHECEHHBIM WM YOBITKaM, HCCJENOBATENM HE YYUTHIBAIOT TOT (aKT, dYTO
MOPYUYHUTENb BO3BpAIAET KPEAUTOPY JCHEKHbIE CPEACTBA, B3SThIE 3aEMIIKOM.

JUis ApyruX y4eHbIX MOPYUYUTEIb HECET OTBETCTBEHHOCTh B BHJIE€ TOTO, UTO
OH pACCUMTHIBACTCS TIO HEBBIMIOJHEHHBIM 005S3aTeIbCTBAM JIOJDKHHKA TIEpen
KkpeautopoM. OHU CUMUTAIOT, YTO HEAOIYCTUMO B 3aKOHOATENIBCTBE UCIIOJIb30BATh
¢pa3dy «oTBeuaTh Ha WCIOJTHEHHE», TaK KaK B OJTOM Cllydae HOPMBI 00
OTBETCTBEHHOCTM HHMKAaK He 3arparuBarorcs[20, c¢. 67]. JleldcTBUTENIBHO,
aHAJIM3UPYs IPABOBBIE MOJIOKEHUS O TOM, K KaKHUM MOCJEACTBHUSIM MPUBOJIUT HE
UCTIOJTHEHNE OOSI3aHHOCTEH MO TOPYYUTENbCTBY, MOXHO CHAENaTh BBIBOJ, YTO
NOpPYYUTENNb JIOJDKEH pacCUMTaThCs MO 00s3aTeNIbCTBaM, HEUCIIOJHEHHBIM
JOJDKHUKOM, a CJIOBO «OTBEYAEeT», MCIIOJIb3yeMOE B paMKaxX 3aKOHOJATEelIbCTBA,
JOJKHO BOCIPUHUMATHCS JIMIIb B KA4€CTBE YCIOBHOCTH, JIUTETA, MOCKOJIBKY

CYImIHOCTB OT 3TOT'O HC MCHJCTCA.
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[Ipy 4YacTUYHOW OTBETCTBEHHOCTH MOPYYMTENb JOJDKEH PacCUUTAThCSA C
KPEIUTOPOM JIMIIb N0 OCHOBHOMY 00S3aT€IBCTBY, HE MOKPHIBAs €ro pacxoioB U
He orutaumrBas mrpadHbIX caHkiui[17, ¢. 725].

Kak B paMkax 3aKOHOAATENIbCTBA, TAK W B IOPUAMYECKOW JUTEpATypeE,
OTBETCTBEHHOCTh MOPYUUTENSI — 3TO OOSI3aHHOCTh MOPYUMTENIS, 3aKpEIUICHHas B
paMKax J0roBopa MNOpy4YuTeNbCTBA. OIHAKO OH JOKEH HE TOJBKO IMOKPBITH
yOBITKM KpPEAUTOpa W OIJIATUTh MITpad, HO PaccUMTaThCS MO 3aiiMy JOJDKHHKA.
[ToaToMy 00s3aHHOCTH TOPYYUTENs, 3aKpeIlyieHHass B paMKax JOroBopa
MOPYYMTENIbCTBA, BKIIOYAET B CE€OSI HECKOJIBKO BUAOB O0S3aHHOCTH:

— 00s3aHHOCTHh IO BO3BpPATy 3aEMHBIX CPEICTB, €CIM JIOJDKHHK HE B
COCTOSIHM CaMOCTOSITEIbHO IIOTaCUTh CBOM O0S3aHHOCTH;

— paccuuTaTbCsA MO MPOLUEHTaM, KOTOpPbIE HAKONWJIMCh M3-3a HEYCTOMKU U
IPOCPOYKH, €CIIU 3TO ObUIO 3aKPEIUIEHO B paMKax JIOrOBOpa, a TAKXKe MOKPBITH
yOBITKH, €CIM TaKhue€ BO3HUKIM Yy KpeIuTopa U3-3a HECBOEBPEMEHHOTO
BO3BPAILECHUSA JEHEKHBIX CPEJICTB JTOJKHUKOM.

B coBokynHOCTH 003aHHOCTH OPYUYUTEINS MPEACTABIAIOT COOOH TO, UTO 32
MOPYUMTENIEM 3aKpEIUIAeTCs JEHEKHOE O00s3aTeNbCTBO IO HEBBIIOJHEHHBIM
00s13aTeIbCTBAM JOJDKHHUKA, TaK KaK «yIlaTa OCHOBHOTO JOJITa» — 3TO MPEAMET
JICHE)KHOTO 00s13aTenbcTBa. OO 3TOM CBUAETENBCTBYET TOT (DAKT, YTO HA MPAKTUKE
CyJeOHbIe OpraHbl HE pacCMaTPUBAIOT Jieja MO 00ECIEeYEHHBIM MOPYYUTEIHCTBOM
HEJICHEKHBIM 0053aTeIbCTBAM.

CamocrosiTenlbHasi ~ OTBETCTBEHHOCTh  MOPYUYMTENsE TOKa  €Hle  He
paccMmaTpuBaeTCsl Ha MPaKTUKE eauHbIM oOpazoM[12, c. 199]. Ilo HexoTOpHIM
nenaM cyneOHble OpraHbl ONPEACNAIOT, YTO MOPYYHUTENb CaMOCTOSITEIHHO
pacCUUTHIBACTCSI C KPEIUTOPOM IO JOTOBOPY MOPYUYUTENbCTBA, IMOITOMY OH
IIPUBJIEKAETCA K OTBETCTBEHHOCTH, €CJIM HE JKEJAET PAaCCUMTHIBATBHCS IO CBOUM
00s13aTeIbCTBaM, IPONUCAHHBIM B AoroBope. [lopoii cyabsl pyKOBOJICTBYIOTCS TEM,
YTO OTBETCTBEHHOCTh MOPYUYUTENSI COBMANAET C OTBETCTBEHHOCTHIO JOJDKHHUKA, TO
€CThb OH JOJDKEH BEPHYTb CYMMY CpPEICTB, IIO3TOMY CaMOCTOSTEIbHAs

OTBCTCTBCHHOCTL B IAHHOM CJIy4ac OTCYTCTBYCT.
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OtaenbHOE BHUMAHHME CJHEAYET YIEIUTh TOMY, YTO B JEHCTBYIOLIEM
3aKOHO/IATEIbCTBE OTCYTCTBYIOT TIOJIOKEHUS, KOTOpble OBl YCTaHABIMBAJIHU, B
KaKOM CpOK MOPY4YUTENb JOHKEH pPAaCcCUMTAThCA MO CBOMM 00s3aTeIbCTBaM, a,
CIIEOBATEIbHO, OTCYTCTBYET W  IIPUBICYEHHE K  OTBETCTBEHHOCTHM 32
HecoOJto/IeHne 3Toro cpoka. [1oaTomy Bas)kHO OTMETUTH, UTO, B MEPBYIO OUYEPE/Ib,
MOPYYUTENb HECET OTBETCTBEHHOCTh 3a JOJDKHUKA, €CIM WM HE HCIOJIHEHBI
00s13aTeNbCTBA 110 OCHOBHOMY JIOTOBOPY. B CBSi3u ¢ uem, HE clieqyeT TOBOPHUTH,
YTO MOPYYUTENh HE HECET CAMOCTOSATEIbHYIO OTBETCTBEHHOCTD 3a TO, YTO HE OBLIU
COOJIIOJIEHBI YCJIOBHUSl TOPYYMTEIBCKOTO JOroBOpa. Beabr MMEHHO MNOpY4YUTENH
00s3aH B COOTBETCTBMM C JOTOBOPOM IOPYYMTENIbCTBA pPACCUUTATHCA 10
00s513aTeIbCTBAM JIOJKHUKA, TO3TOMY €CJIM 3Ta 00s13aHHOCTh HE OYJET COOIII0/IEHa,
TO TOpPY4YUTENb OyJeT MPUBJICYEH K OTBETCTBEHHOCTH 3a TO, YTO JCHEXKHOE
00513aT€IBCTBO HE OBUIO UCIOIHEHO.

B cr. 361 T'K PO rooputcs 0 ToM, 4TO B OOS3aHHOCThH MOPYYHUTENIS B
COOTBETCTBUM C JOTOBOPOM IOPYYHUTENIBCTBA BXOJIUT MOJHOCTBIO MM YaCTHYHOE
UCIIOJTHEHHE 00513aTEJIbCTB TPETHETO JIUIIA.

B . 1 cr. 363 'K P® yka3bIBaeTcs, 4TO €Clv TOJHKHUK HE PACCUNUTHIBACTCS
N0 00s3aTeNbCTBY, OOECIEUEHHOTO MOPYYUTEIBCTBOM, TO U JOJDKHUK, U
NOPYYMTENIb B TakOM CJIy4a€ HECYT COJMIApPHYI OTBETCTBEHHOCTb, HO
JOMYCKAalOTCA Cly4yad, KOIJla B JIOTOBOpPE TPOIHUCHIBAaeTCA cyOcuauapHas
OTBETCTBEHHOCTb OPYUYUTEIIS.

B nyHkTe 2 gaHHOUW CTaThbu TOBOPUTCS 00 OTBETCTBEHHOCTH MOPYUYUTEIS
nepea KpeauTopoM, MpuYeM JAeHEKHbIE 0053aTeNIbCTBA 10 00bEMY HE OTINYAIOTCA
OT 00513aTeNbCTB JIOJDKHUKA, HO TIPU 3TOM JOJKHBI OBITH BBITIIIAYEHBI MTPOIICHTHI,
MOKPBITHI Cy/A€OHbIE PacxXoibl U MHBIE M3JAEPKKH, KOTOPHIE MPUILIOCH MOHECTH
KPEOUTOpPY H3-3a TOrO, YTO JOJDKHUK CBOEBPEMEHHO HE BEpHYJ JCHEXHbBIC
CPEACTBA.

Kak rnmacutr n. 1 cr. 323 I'K P®, ecnu IOMKHUKHA HECYT COJHMAAPHYIO
OTBETCTBEHHOCTh IO 0053aTEIbCTBAM, TO KPEIUTOP MOXKET MOTPEOOBAThH, YTOOHKI C

HHUM pAaCCUHTAJICA 0o OJHH U3 NJOJKHHUKOB, 1100 Bce BMECTE.
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OcyliecTBIEHHE  UCIOJIHUTEIBHOIO  IPOM3BOJCTBA  MPOUCXOJIUT B
COOTBETCTBUHM C NMpUHUMNamMu ctatbi 4 @enepanbHoro 3akona ot 02.10.2007 roga
No 229-03 «O06 UCTIOTHUTEIBHOM MPOU3BOACTBEY [4].

Oo6pamasich k cr. 366 'K PO, MokHO CKa3aTh, 4TO KaK TOJBKO JOHKHHUK
MOJTHOCTBIO TOTACUT 3aJ0JDKCHHOCTh Iepell KPEAUTOpOM, TO OH JOJDKEH
OMOBECTUTh 00 »TOM mnopyuutens. MHade, mopyduTeab, KOTOPHIA BBITOJIHUI
BO3JIO)KEHHOE Ha HEro o0sA3aTeNbCTBO MO JIOTOBOPY, MOXET MOTpeOOBaTh OT
KpEJIUTOpa BEPHYTh MEPEUHUCICHHBIC JECHEKHBIC CPECTBA M0 JOJTY, KOTOPHIN yXkKe
OBbLJT MOTAILIEH TOJKHUKOM, JTMOO0 K€ MPEIbIBUTH TAKOE K€ TPEOOBAHUE K CAMOMY
JTOJDKHUKY. B mocnemHeM ciiydae JOKHUK MOXET MOTpe0OBaTh KpEeauTopa
BEPHYTHh TOJBKO T€ CPEJCTBA, KOTOpbIE ObUIM IMOIY4YEHBI HEOCHOBATEIbHO[24, c.
14].

[IpekpalieHue NOpy4YnTENHCTBA HACTYNIAET B MOMEHT, KOTJIa CPOK JIOTOBOpPA
MOJAOIIEN K KOHIly. Eclin B JOTOBOpPE CPOK HE YCTAaHOBJIEH, TO MOPYUYUTEIHCTBO
CHUMAETCS, IPU ATOM MPU OTCYTCTBUU CPOKA B JIOTOBOPE MOPYUUTEIHCTBO MOMKET
OBITH 3aBEPILCHO, €CIM HE OyJeT MOJaH UCK B OTHOLIEHWHU mopyuurtens. Korma
HEBO3MOXHO OMPECIUTh, B TCUCHHE KAKOTO BPEMEHU JIOJHKHO OBITh BBITTOJIHEHO
OCHOBHOE 00513aTeJIbCTBO, TO MPEKPAIICHUE TOPYUUTEIHCTBA HACTYAET B CIyYae,
€CJIM CO CTOPOHBI KpeAuTopa He OyAeT MOJaH MCK B OTHOIICHHH MOPYYUTENS B
TEUEHUE JABYX JIET CO JHS, KOrJa ObLI MOJMUCAH JOTOBOP MOPYUUTENHCTBA (ITYHKT
4 ctateu 367 'K POD).

Ecmum paccmarpuBare nm. 2 cr. 323 'K P®, ecniu ¢ kpeaurtopom 1o
3aJI0JKEHHOCTH HE PaCcCUUTANICd HU OJWH U3 COJIMJIAPHBIX JIOJKHUKOB, TO OH
MOXXET TMOTpeOoBaTh, YTOOBI JEHEXKHBIE CPEACTBA €My BEpPHYJIHU IpYyrue
COJIMJIAPHBIC JOJDKHUKHU.

Jlo Tex mop, moka o00s3aTeIbCTBO HE OyIeT MOJHOCTHIO TMOTAIICHO,
00s13aTeNIbCTBA COJIMIAPHBIX JTOKHUKOB coxpaHseTcs[29, c. 86].

[To 3akoHOAATENLCTBY TMPOIECC B3BICKAHUA JIOJTa C JOJDKHHUKA U

MOPYHUYHUTCIIA MOKCT OBITH CAMOCTOSITEILHBIM U pacCMOTPCH OTACIBHO.
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B ct. 309 TK P® rosoputcst 0 TOM, YTO BBINOJIHEHHE OOA3aTENBCTB HE
JOJDKHO HApYIIATh YCJIOBUM M TpeOOBaHUM, MPONUCAHHBIX B 3aKOHOAATENIbCTBE U
UHBIX HOPMAaTHBHO-IIPABOBBIX aKTax, a €CJIM TaKue YCJIOBHS U TpeOOBaHUS HE
3aKpEIUIEHbl Ha 3aKOHOAATEIIbHOM YpPOBHE, TO CIEAYEeT PYKOBOJCTBOBATHCS
npakTUKoil. HeBO3MOXKHO B OJHOCTOPOHHEM IMOPSIIKE OTKA3aThbCsl BBIITOJIHATH
BO3JIOKEHHBIE 0053aTEIbCTBA, HWCKIIOYEHUS COCTAaBISIIOT Cily4dau, KOTOpbIE
YCTaHOBJICHBI B paMKax 3akoHojiarenbeTBa (cT. 310 'K PD).

[TopyunTens HECET OTBETCTBEHHOCTh 10 00s3aTENbCTBY B TOM K€ 00BbEME,
YTO M HEMOCPEACTBEHHO JTOJLKHHK, IPU 3TOM UM YILIAUMBAIOTCS 0053aTeNIbCTBA 110
OCHOBHOMY JIOJITY, PACCUATAHHBIE 32 MPOCPOUYKY MPOLEHTHI, U3AEPKKH U YOBITKH,
IIOHECEHHBIE KPEAUTOPOM, TO €CThb p€Yb HJET O IIOJHOW OTBETCTBEHHOCTH 3a
JOJKHUKA.

CropoHsl MOTYT B XOJ€ IIEPErOBOPOB  JOTOBOPUTHCA,  UYTOOBI
OTBETCTBEHHOCTb IMOpYyuYuTENs OblIa cokpaiieHa. Hampumep, korga pedb UOET O
BO3BpATE JACHEXKHBIX CPEACTB OAHKY, TO YCTAHABIMBAETCS BO3BPAT TOJBKO CYMMBbI
KPEAUTHI U MIPOLIEHTOB 110 HEMY, a BOT BbIIJIaTa HEYCTOWKH MCKIIFOUAETCSI.

OnHO M TO Xe 0053aTeIbCTBO MOXKET OBITh 00ECIEUYEHO OJHOBPEMEHHO U
HOPYUYUTENbCTBOM, M 3aJ0roM. TakuM o00pa3oM, MOCji€ TOro, Kak MOPYYUTEINb
BEPHYJ BCE CpEeACTBa KpEAUTOPY, TO OH CTaHOBHUTCA oOO0JajgaTesNieM MpaB
3alIoTOAiepKaTensi, €CIu 0053aTebCTBO BKJIIOYAJIO B ce0s HE TOJBKO
HOPYYUTENbCTBO, HO M 3ajor. Tak Kak MOPYYMTENIb pacCUMUTAJICS TMepesn
KPEIUTOPOM MO BCEM 00s53aTeNbCTBAM, TO TENEpPh OH MOXKET MOTpedOBaTh OT
JOJKHUKA, YTOOBI TOT BBITIOJIHUJI CBOM 0053aTeNIbCTBA MEpPe]] HUM.

Eciu ke 00s3aTenbcTBO OBUIO BO3JIOKEHO HA JBYX WM HECKOJBKHX
NOpyYMTENIel, TO JOMyCKaroTcs JBa BapuaHTa. Kak mnpaBuio, 00s3aTelbCTBO
oopmisieTcss B OTHOM JIOTOBOPE MOPYUYUTENBCTBA, TJI€ OPYUUTEh MPEACTABIICH
HECKOJBKUMHU JuiiaMu[ 36, c. 54].

B 4. 3 cr. 554 TI'K mnpenycMmoTrpeHa conujapHasi OTBETCTBEHHOCTH
NOPYYMTENIEH, €CIM MHOE€ HE YKa3aHO CTOpOHAaMM B paMKax J0roBopa

MOPYUYHUTCIILCTBA.
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B cnydae wucnomHeHHWs 0053aTENbCTB  OJHOBPEMEHHO HECKOJIBKUMH
MOPYYUTENSIMU, YCTAHOBJIEHHBIMU B Pa3HBIX JOTOBOPAX MOPYUYUTEIHCTBA, TO OHH
HE OTBEYAIOT MO 00s13aTeILCTBAM MEPE] KPEAUTOPOM COTUIAPHO.

[lopyuntenb, KOTOPBIM  pPAcCCUMTBIBACTCA  IEpel  KPEAUTOPOM IO
00s13aTeNIbCTBAM, YCTAHOBJICHHBIM B paMKaxX MOPYYHUTENbCTBA, MPUOOpETAET IIpaBa
KpEeIuTopa M MO I[EPBOHAYAIBHOMY JOJIY, W IO HWHBIM JOrOBOpaM
MOPYYHUTEIHCTBA.

B 4. 1 cr. 556 TK B 00s3aHHOCTh KpeauTOpa, KOTOPOMY IOPYUYHUTEIb
nepenal WCIOJIHECHHWE, BXOIWT TMEpeJadya €My BCEro MakeTa JIOKYMEHTOB,
MMEIOIIUX OTHOIIIEHHUE K 00s13aTeNIbCTBAM JIOJKHHKA.

[TopyuuTenb AOMKEH Takke MPOMH(DOPMUPOBATH JOJKHUKA O TOM, UTO
nepes; KpeauTopoM ObLT TPOU3BEACH MOJIHBIA pacyeT, YTOObl KPEeIUTOp HE Mmojaal
0e30CHOBaTENIbHBIA MCK B OTHOIIEHWU Hero. Ecimu mogo0HOTro posa 00s13aHHOCTH
He OyJIyT UCIIOJIHEHBI, TO TODKHUK CMOXET OCTIOPUTH TPEOOBAHKE MOPYUUTEIS 110
pacueTy ¢ HUM.

Ecnu B oTHOIIEHWH TIOpYYMTENsE BBIABUTAIOTCS TPEOOBAHUSA, TO OH MOXKET
OTBETUTh Ha TPEOOBAHUS KPEAUTOpPA BO3PAKEHUSIMH JOJDKHHMKA, HO B JIAHHOM
Cly4yae Ba)XHO OTMETHUThb, YTO TAKUE BO3PAXKEHHUS HE JOJDKHBI OTHOCHUTBHCS K
JUYHOCTHU NOJDKHUKA[44, ¢. 125].

[Tocne BeITIATBHI BCEX 00s13aTENBbCTB JIOHDKHUK JTOJDKEH OMOBECTUTH 00 3TOM
MOPYYHTENISA, YTOOBI KPEAUTOP HE IMOIYYHJ CPEACTBA B JBOWHOM pasmepe. Ecmu
MOpy4YuTeSIeM ObUIM MEPEUUCTIEHBI CPEJICTBA B TOJIB3Y KPEAUTOPA B COOTBETCTBUU
C IOTOBOPOM MOPYUYUTENHCTBA, TAK KAK €r0 HE OMOBECTUJ JIOJIKHUK, TO OH MOKET
BEPHYThH MEPEUUCIICHHBIC CPEICTBA JIMOO C IOJDKHUKA, TNOO ¢ KPEeIUTOpA.

B u. 4 cr. 559 'K P® roBopurcsi 0 TOM, 4TO CPOK BO3BpaTa CpEICTB
MOPYYHTENIEM KPEIUTOPY IO HEBBIMOJHEHHBIM JIOJDKHUKOM  OO0SI3aHHOCTSIM

IIPOITACAH B JIOTOBOPE MOPYUUTEIHCTBA.
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2.3 IIpoGaembl peajmu3anuv NpPaB, 00A3aHHOCTEH M OTBETCTBEHHOCTH

MOPYYHUTEISA U KPEAUTOPA IO A0OTOBOPY NMOPYIHUTEJIBCTBA U UX PEILICHUE

Korma mosBisieTcsi mopydnTenhCTBO, BO3HHUKACT MHOXKECTBO MPOOJIEM C
peanuzanuen npas, 00s13aHHOCTEN W OTBETCTBEHHOCTH KPEAUTOpPA U MOPYUMTEIs
0 COTJIAIICHHIO O MopyuuTenbeTBe. O/Ha U3 TPOOIeM 3aKIII0YaeTcs B crieliu(uke
pacuera CpOKa HCKOBOM HAaBHOCTH. Jlaxke eciaum CpOK HCKOBOM JaBHOCTH
HAYMHAETCS ISl IBYX JOJDKHUKOB OJHOBPEMEHHO, OH MOXKET 3aKOHUHUTBHCA IO-
pa3zHOMy. OTa OCOOCHHOCTh TMPOSIBISETCS BO BCEX CIydasX COJIMIAPHOU
OTBETCTBEHHOCTH, TOPYUUTEIHCTBO TAKXKE HE ABJISETCA UCKIIoUueHreM. Hanpumep,
€CIIM HAaIlpaBIIIETCS TPETEH3UsI O IPOCPOYKE BBILIATHI JBYM COJIUIAPHBIM
JOJDKHUKaM, CIIOCOOHAa BO3HUKHYTH CHUTYallMsi, KOT/la OJIHA CTOPOHA XPaHUT
MOJYAaHUE, a Apyras CTOpPOHA OTBeyaeT. MaeanbHblil OTBET HA MPOMJIEHUE CPOKA
MCKOBOM JaBHOCTHU: «JOJKHBI, 3aIJIaTUM, KaK TOJBKO MOSIBUTCS BO3MOKHOCTBY C
NOANUCHIO JUpEeKTOpa. B ciaydae Hamuuus MoJ00HOTO OTBETa ISl TEPBOTO
COJIMJIAPHOTO JOJKHUKA UCUHCIIEHUE CPOKA MCKOBOM TaBHOCTH HAYHETCS OT JIaThl
rJiaTexa, KoTopasi yCTaHOBJEHa JO0ToBopoM (ctaThs (ctaths 196 I'paxkmanckoro
kojekca Poccuiickoir @epneparuu), a I BTOPOrO — OT JaThl MOJY4YEHUS
MMCbMEHHOI'O OTBETA, i€ NpHU3HaeTcs Hammuue aoira (crtatbs 203 I'paxkaaHckoro
kojekca Poccuiickoit @enepanun). CrenoBatesbHO, 00s13aT€IbCTBO CTAHOBUTCS
0e3HaJIe)KHBIM TOJIBKO TOT/IA, KOTJIa MCTEKAET CPOK MOJA4YM MPETEH3UH KO BCEM
nookHuKaM. [lpu 3ToM (hakT, 4TO K JAaHHOMY MOMEHTY YCIleeT BBIUTH CpPOK K
OJIHOMY W3 HHUX, HUKAKOTO BJIUSHUS JIS IIeJ€d CHUCaHUus HAJIMYECTBYIOIIEH
NeOMTOPCKOM 33J0JDKEHHOCTH HE OKa3biBaeT[52, c. 33].

[TopyunTenbCTBO MpeKpamaeTcsi Mo HCTEYECHUH YKA3aHHOTO B JIOTOBOPE
MIOPYYUTEIBCTBA CPOKA, HA KOTOPBIM OHO J1aHO. Eciu Takol CpOK HE YCTaHOBIIEH,
OHO MpeKpalaeTrcs MNpH YCIOBUHM, YTO KPEAUTOp B TEYEHUE roja cO JHS
HACTYIUICHUS ~ CpOKa  MCIOJHEHUS  OOECHEYEHHOI0  MOPYyYHUTEIHLCTBOM
o0s13aTeNbCTBA HE MPEIBSIBUT HMCK K mopyuutento. Korma cpok HCHIOTHEHHS

OCHOBHOI'O 0053aTEILCTBA HE YKa3aH U HC MOXKET OBITH OIIpCACIICH NI OIIPCACIICH
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MOMEHTOM BOCTPEOOBaHHUSI, MTOPYUUTEICTBO MPEKPAIIACTCS, €CIU KPEIUTOP HE
NPEABSIBUT UCK K MOPYUYUTENIO B TEUCHHE JIBYX JIET CO JHS 3aKJIIOUCHHS JI0rOBOpa
MOPYYUTEIbCTBA.

Tak, npenmerom paccMmorpenuss KonctutyunonHoro Cyaa Poccuiickoit
denepanuu sBIsieTCs BTOpoi ab3an myHkTa 1 crateu 335 ['paxaaHCcKOro Kojiekca
Poccuiickoit denepanuiu B Mepe, B Kakol Ha OCHOBE JaHHOTO ab3aiia MPOMCXOIUT
pelieHre BOIpoca OTHOCUTEIBHO MPUMEHEHUS K OTHOIICHUSIM C Yy4YacTHUEM
3aj0roAaTelNsl, HE BBICTYNAIOIIETO JIOJDKHUKOM IO OCHOBHBIM 00s3aT€IhCTBaM,
HOpMBI TiyHKTa 6 crarbm 367 pmanHoro Kopekca, yTBepkaaromied, 4YTO
MOPYYUTEICTBO C HEYCTAHOBJICHHBIM CPOKOM IpEKpaIllaeTcs, €Clii B TEUYCHUE
rojila OT JHS HACTYIUICHUS CpOKa O00ECIIEYEHHOTO COTJIAIIEHUEM MOPYYUTEIhCTBA
00s13aTeNbCTBA KPEUTOP HE MPEABSIBUT K OPYUUTETIO HCK.

CoryiacHO UIIOTEYHOMY JOTOBOPY, mojanucanHomy 23 nekabps 2014 roxa,
3QJIOTOM B BHUJE JKWIbIX NOMEUIEHUW, MNpUHAMIEekKaux rpaxaanuny C.B.
Tropuny, 00ecrieyuBaIOCh UCTIOJHEHHUE TPaKIaHUHOM @. OCHOBHBIX 0053aTEIHCTB
10 JOTOBOPY 3akmMa, 3aKIYEHHOI0 WM B 3TOT JIEHb C TpaxkJaHWHOM b. u
npeayCcMaTPUBABIIETO 00sI3aHHOCTh 3a€MIIMKA BEPHYTh CyMMY 3aiiMa (B pa3Mepe
890 Ttricsiy nomutapoB CIIIA) ¢ ymiaToil mpuYUTAIOMUXCS POIEHTOB HE TO3/HEE
23 mapra 2015 ropa.

24 oktsa60psa 2017 roma TBepckol pallOHHBIM CyJ ropoaa MOCKBBI BBIHEC
perenue 1o ucky b., koTopeii 6611 peabspieH 13 utons 2017 roaa, o B3pICKaHUN
c @. 3aJ0MKEHHOCTH IO JIOTOBOPY 3aiiMa U OOpalleHWuI0 B3bICKAHUS Ha
3QJI0)KEHHOE UMYIIECTBO. ANEUISIIMOHHBIM OINpee/ieHueM CyAeOHON KOJUIeTUn
M0 Tpa)KJaHCKUM jenamM MOCKOBCKOTo ropojckoro cyaa ot 2 mapra 2018 ronxa
pellieHne cyja TepBOM HWHCTAHIMU oOcTaBieHO Oe3 u3MmeHeHus. Cyaom ObLI
OTKJIOHEH JIOBOJI aleJUISIITUOHHON Kajl00bl OTHOCUTENBHO MPEKpaIIeHUs 3ajora B
mapte 2016 ronma, To ecTh yepe3 roj ¢ MOMEHTA HACTYIUICHUS KpallHEro cpoka
UCIIOJTHEHUSI 00s3aTeabCTBa 1o 3aory (23 mapta 2015 rona) u 10 nmogadu ucka oo
oOpaIreHny JIOJITOBOTO B3BICKAHMS Ha 3aJ0KEHHOE HMYIIECTBO. Takke Cyn

YKasall, 4YTO CPOK I[GﬁCTBI/IH A0roBopa 3ajiora onpeaciaica cCaMuMHU CTOpOHaAMH B
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BUJIC «JI0 TIOJTHOTO BBITIOJTHEHUS 3a€MIIUKOM CBOHMIX 0053aTENLCTB MO JOTOBOPY
3aiiMa», MO3TOMY OCHOBAHMM Ui  MNPEKpAIICHUs  JICUCTBUS  3aJ0Ta,
MpeyCMOTPEeHHBIX cTatheld 352 I'paxkmanckoro kojaekca Poccuiickoit denepanuu,
He™ [5].

24 nexabps 2020 roga Ilnenym BepxoBHoro Cyma Poccuiickoit deneparuu
npuHs [loctanoBinenue Ne 45 «O HEKOTOPBIX BOMPOCAX YPETYJIUPOBAHUS CLIOPOB
O TMOPYYHUTENBCTBE» [6], KOTOPHIM IIHMPOKO OCBEIIAIOTCS Pa3HOOOpa3HbIC
MIPaKTUYECKUE BOMPOCHI, KOTOPhIE CBA3AHBI C pealn3alueil npas, o0sa3aHHOCTEHN U
OTBETCTBEHHOCTH KPEJIUTOPOB, NOKHUKOB U TTOPYUUTEIICH.

3HauuTeNbHAS YaCTh PA3bIACHEHUMN, COACPKAIIMXCS B 3TOM JIOKYMEHTE,
XOpOIIO W3BECTHA MPAKTUKYIOIIMM IOPUCTAaM, IIOCKOJBKY aHaJOTHYHbIC
pa3bsicHeHUsT paHee 3akpempumnch [loctaHoBnenuwem Ilmenyma Breicuiero
Apoutpaxknoro Cyna Poccuiickoit ®@enepanuu ot 12 urons 2012 roga Ne 42 «O
HEKOTOPBIX BOINPOCAX Pa3pelICHUs] CIIOPOB, CBSI3aHHBIX C MOPYYUTENBCTBOM». C
24 nexaOps 2020 roga nocie npunsatusa [locranoBnenust Ne 45 ero myHkTel 1-41
MPU3HAHBI HE MOJIEKAITMMH UCIOJIb30BAHUIO.

ITocranoBnenne Ne 45 coAepKUT psA HOBBIX IOJIOKEHHU, KOTOpBIE
HEOOXOJAMMO  YYWUTHIBAaTh MPU  TMPABOBOM  PETYJIMPOBAHUM  JOTOBOpA
MOPYYUTENbCTBA. JTH MOJ0KEHUS BKIIOUAIOT CJIEAYIOIICE:

— Ecnam uMmeroTcss apyrue NMUChbMEHHbBIE JOKYMEHTHI, YKa3bIBAIOIIME Ha TO,
YTO CTOPOHBI JIOCTUTJIA COTJAIIeHHs] 00 YCIOBUAX JIOrOBOpa MOPYUYUTETHCTBA
(HarmpuMmep, OOMEH JOKYMEHTaMH, B TOM YHCJI€ 3JEKTPOHHBIMHU JIOKYMEHTaMHU,
nepeaBaeMbIMU TI0 KaHAJIaM CBSI3W; BKJIIOUEHHE MyHKTA O rapaHTe B OCHOBHOE
00s3aTENILCTBO, KOTOPOE TaKXKe€ TMOAMUCAHO TOPYYUTENIEM; HalW4due Ha
MUCHbMEHHOM  JIOKYMEHTE,  COCTaBJICHHOM  TIOpY4YWUTeNieM, OTMETKH O
MOATBEPKICHUU KPETUTOPOM TMOPYUUTENHCTBA W T.JA.), TO MHUChbMEHHas ¢opma
COTJIALICHUSI O TapaHTUU CYMUTAETCS COOTBETCTBYIOIIECH Jaxe MpPHU OTCYTCTBUU
€IMHOT0 JTOKYMEHTA, MOAMUCAHHOTO CTOPOHAMHU. DTO MOJIOKEHUE PACKPBIBAETCS B

nyHkte 5 [TocranoBnenust Ne 45;
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— [Honoxenust @enepanbHoro 3axkona ot 21 gexadpst 2013 1. Ne 353-03 «O
MOTPEOUTEILCKOM  KpeauTe (3aiiMe)»  paclpOCTPAHSIOTCS HAa  JIOTOBOPHI
NOPYYMTENIbCTBA, 3aKJI04aeMble TpaxaaHamMu ((QU3MUYECKUMHU JIMLIAMH) IS
oOecrieueHusT HWCIONHEHUS O00S3aTENhCTB MOTPEOUTENCH MO  IMOTAIICHUIO
NOTPEOUTENBCKUX KPeAUTOB (3aiiMoB). ["apaHTuu, npeaycMoTpeHHbIE HACTOSAIIUM
3aKOHOM [IJIS 3a€MIIMKOB, PACIPOCTPAHSIETCS Ha mopyduTenei (IMyHKT 9
[TocranoBnenus Ne 45);

— Ecnu He noKa3aHo MHOE, CBUJIETENLCTBOM COBMECTHOTO MOPYUYUTEIHCTBRA,
B YaCTHOCTH, BBICTYIIAET yKa3aHUE B JOTOBOPE (JOTOBOpax) O MOPYIHTEIbCTBE Ha
COBMECTHBIM XapakTep, HaJIMYMe B JIOTOBOpPAaX MOPYYHUTEIHCTBA YCIOBHS
OTHOCUTEJIBHO paclpe/ie]IeHUs] OTBETCTBEHHOCTU MO 00s3aTENbCTBAM JIOJDKHUKA
MEXIY Pa3HBIMU TIOPYUYHTEISIMHU, 3aKIIOUYCHHE TOTOBOPOB O TMOPYYHUTEIBCTBE C
abdunmupoBanubiMu TunaMu (yHKT 15 [MoctanoBnenus Ne 45);

— VcnonHuBIIMK COMOPYYUTENTh MMEET MPaBO TPeOOBAaTh BHIILIATHI JIOJH
COTIOPYYHUTENSA, KOTOPBIN MPU3HAH OAHKPOTOM, OT OCTAJIBHBIX COMOPYYUTENICH Ha
MPUHITUIIE PaBHBIX YaCTEH, UCKIIOYasi YacTh ATOW JIOJIH, KOTOpask MPUXOIUTCS Ha
Hero. KpoMe Toro, HCTIOTHUBIIHMIA COTTIOPYYUTENh UMEET MPaBO MOIaTh OOpaIieHne
O BKJIIOUEHHUU CBOETO PErpeccHOT0 TpeboBaHMsS B OOIIMIl peecTp TpeOoBaHUi
KPEJIUTOPOB COMOPYUYUTENS, KOTOPHIM MPU3HAH OaHKPOTOM, MOTOMY Kak 3TO
TpeOOBaHKE HE MPEKPAIIACTCsS B COOTBETCTBYIOIIMX YACTAX O MOMEHTA YILJIAThI
OCTAJIbHBIMU ~ COMIOPYYUTEISIMU  BBIJICTIEHHON JII1 HUX JIOJTH TMPU3HAHHOTO
OAHKPOTOM COTIOPYYHTENSA. «AHAJOTUYHO TIOPYYUTETh U 3aJI0T0/IaTeIh, KOTOPHII
HE BBICTYIACT JOHKHHUKOM TI0O OCHOBHOMY OOSI3aTEIbCTBY, CITOCOOHBI BBIIATH
coBmecTHoe obecnieuerue» [10, c. 44]. B nanHOM citydae pacrpeaesienne OpeMeHu
WCITOJTHCHHSI MKy TTOPYYUTEIEM H 3aJI0TOATEIIEM MPOUCXOIUT B COOTBETCTBUU
c nmpaBujiamu ctathu 325 I'paxxnanckoro kojaekca Poccuiickoit denepanun kak
JUISI  COBMECTHBIX TMOPYYHTENCH, TO €CTh TMOPYYUTEIh, HCIOJHUBIIAN
00s13aTEILCTBO, UMEET IMPABO TIOJYYUTH YJIOBJICTBOPCHHE 32 CUYCT HMMEIOIICTOCS

npeaMeTa 3aj0ra ToJIbKO B onpeaeneHHou none (myHkt 15 [ToctanoBnenus Ne 45);
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[Topyuurenb, KOTOPbIM JOTOBOP MOPYYHUTEIHCTBA UCIOJHEH IO UCTCUCHUS
CpPOKa HCIOJHEHUSI OCHOBHOIO 0053aTelIbCTBA, MMEET IMPaBO MOTPeOOBaTh OT
JOJDKHUKA Y APYTUX MOPYYHUTENEH BO3MELICHHS YIUIAYEHHOW CYMMBI TOJIBKO TIO
UCTEUCHUM CPOKa HCMOJHEHHS OCHOBHOrO oOsi3arenbcTBa  (MyHKT 21
[TocTanoBnenust Ne 45);

— Ecam  wHOEe He MNpeaycCMOTPEHO JIOTOBOPOM  HOPYUYHUTEILCTBA,
MpEeKpallleHre JEUCTBUSI MHBIX OOECIICUEHUI OCHOBHBIX 0053aTENbCTB (Ipyrue
MOPYYHTENIbCTBA, HE3ABUCUMbIEC TAPAHTHUH, 3QJI0T U T.J.), PACTOPKEHUE JOTOBOPA,
MOBJIEKIIIEE 3a COO0M Ipyrue oOecnedyeHus, U 3aMeHa ONPEICICHHBIX 00eCieueHU
JPYTUMH HE O3HAuYaeT MpPEKpalleHus NCUCTBUS MOPYYUTEIbCTBA. B TO ke Bpems,
€CJIM MOPYUYUTEIIb JOKAXKET, YTO MPHU 3aKIIOYEHUHN I0TOBOPA O IOPYUUTEIIBCTBE OH
MMEJ MIPaBO Pa3yMHO PaCCUUTHIBATH HA BO3MEIICHHE YTPAYEHHOr'O M0 3aBUCAILIUM
OT KpeauTtopa oOCTOSTENbCTBAM OOECHEYEHUsl, TO OH OCBOOOXKIAETCS OT
OTBETCTBEHHOCTH B Mepe, B KOTOpPOW MOT BBIABUTATh JIaHHOE TpeOOBaHUE O
Bo3menieHuu (yHKT 41 [loctanoBnenust Ne 45);

— Ecnm 00s13aTenbCcTBO 1O BBIIIIATE JACHEKHOW CYMMBI BBITIOJTHSETCS IO
YacTsAM, y KpEeIUTOpa UMEETCsl MpaBO MOTPeOOBaTh OT MOPYUYUTENS] HUCHOTHEHUS
00s3aTeNIbCTBA ¢ MOMEHTA, KOTJIa COOTBETCTBYIOIAsl YacTh HE ObliIa BBIIJIAYCHA.
Hanpumep, co naHsA, Korja JOJDKHMK HE BHEC OYEpPEIHOM IUIATeX. OITO
0053aTENbCTBO PACCUUTHIBAECTCS OTACNIBHO JJI KaKJIO0TO MPOCPOUYEHHOTO IIaTeka
(myHkT 45 TloctanoBnenus Ne 45);

— Eciu JOKHUK WM TOPYYHUTENb CUMTAET OCHOBHOE 00s3aTEIhCTBO
MPEKPATUBIITUMCS, TO OH UMEET IIPaBO 0OPATUTHLCA B Cy/1 C TpeOOBaHUEM MPU3HATH
MIPEKpaIIeHe OCHOBHOTO 0053aTeNIbCTBA W/WIIH JIOTOBOPA MOPYUUTENHCTBA (ITyHKT
46 Iloctanosnenus Ne 45).

Kpome Toro, B Tekcre IlocranoBienuss Ne 45 moapoOHO wu3mararoTcs
MPOLICTypPHBIE  aCTEKThl ~ PAaCCMOTPEHHUs  JIeNl, CBSI3aHHBIX CcO  cepoit
nopyuutenbeTBa. Ocoboe BHUMaHUE ciaeayeT yaeautb nyHkTy 50 [locranoBnenus
No 45, rae roBopuTcs, 4TO, €CIIM MOPYUYUTENh MOJHOCTHIO BBIOJHUI OCHOBHBIC

00s13aTeNLCTBA BO BpeMs paCCMOTPCHUSA CIlopa CyaoOM, Cya II0 €TI0 3adBJICHUIO U C
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corjgacusi  KpeauTopa 3aMeHseT MUCTHa B  MOPSAKE  MPOLECCYaJbHOTO
npaBonpeeMcTBa. [Ipy OTCYTCTBUM MONy4YEHUS COIVIACHS KPEOUTOpa HA 3aMEHY
€ro 3aKOHHBIM IPABOMPEEMHUKOM MOPYUYUTETh, WCIOIHUBIIMK 00s3aTEIbCTBO,
UMeEET MPaBO BCTYNHTh B JIEJIO B KAYECTBE TPEThEW CTOPOHBI, KOTOpas MOJAET
CaMOCTOATENIbHbIE TPEOOBaHUS 1O TMPEIAMETYy cropa. OTH TMpaBUiia TaKKe
MIPUMEHSIIOTCS. K CUTyalusAM, KOrJa MOPYYUTENIb YACTUYHO BBINOJHSIET OCHOBHBIC
oOsi3aTenbcTBA. B 3TOM ciiywae, korga KpeAUTOp 3aMEHSETCS MOPYYUTENIEM B
OTHOUIIEHUM YaCTHU YKa3aHHBIX TpeOOBaHMIA, J[Ba JIMIlA, BHICTYNAIOIIME B Ka4eCTBE
UCTIA, JCUCTBYIOT CaMOCTOSATENbHO M HE3aBUCUMO JIpyr OT Jpyra B 3TOM
npolecce.

CornacHo IlocranoBnenuro Ne 45 mopydyuTenb HECET OTBETCTBEHHOCTH IO
0053aTENbCTBY B TOM K€ 00bEME, UTO U HEMOCPEJICTBEHHO AOJKHUK, IPU 3TOM UM
YILUTAYUBAIOTCS 0053aTENBCTBA IO OCHOBHOMY JIOJITY, PACCUUTAHHBIE 3@ IPOCPOUKY
IPOLEHTHI, U3AEPKKU U YOBITKU, IOHECEHHBIE KPEIUTOPOM, TO €CTh Pedb UJET O
MOJIHOM OTBETCTBEHHOCTH 3a JIOJKHHKA.

B 4. 3 cr. 554 T'K mnpeagycmoTpeHa conuaapHasi OTBETCTBEHHOCTH
NOpYYMTENIe, €CIM MHOE HE YKa3aHO CTOpOHAaMM B paMKax J0roBopa
NOPYYHTENCTBA.

B cnywsae wucnomHeHuss 00s3aTENbCTB OJHOBPEMEHHO HECKOJbKUMHU
NOPYYMTENIIMHU, YCTAHOBJIEHHBIMH B Pa3HbIX JOrOBOpPaX MOPYYMTENIbCTBA, TO OHU
HE OTBEYAIOT MO 00s3aTeIbCTBAM Mepe] KPeIUTOPOM COIHUIAPHO.

ITopyuurenb, KOTOPBIM  PaCcCUMUTBHIBACTCS  MEpel  KPEAUTOPOM IO
00s13aTeNbCTBAM, YCTAHOBJICHHBIM B paMKaX MOPYYHUTENbCTBA, TPUOOpETAET IpaBa
KpeauTopa M 10 MEPBOHAYaJIbHOMY JOJATY, M IO HHBIM JIOrOBOpam
NOPYYHTENIbCTBA.

B u. 1 cr. 556 'K B 00s3aHHOCTh KpeauTOpa, KOTOPOMY MOPYUUTENb
nepefag MCIHOJIHEHHWE, BXOJMUT IIepeAadya €My BCEro IakKeTa JIOKYMEHTOB,
MMEIOIINX OTHOUIEHUE K 00s13aTeIbCTBAM JOJIKHHUKA.

[lopyuuTtens AOMKEH Takke MPOMH(POPMHUPOBATH IOHKHHMKA O TOM, YTO

nepea KpeIuTopoM ObLT MPOU3BEIEH MOJHBIN pacyeT, 4ToObl KPEeAUTOp HE Moaal
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0€30CHOBaTENIbHBIA UCK B OTHOIIEHWU Hero. Ecimu momoO6HOTro poaa o0s3aHHOCTH
He OYyIyT MCIIOJIHEHBI, TO JOJDKHUK CMOXET OCIIOPUTH TPEOOBaHUE MOPYUUTENS IO
pacyeTy ¢ HUM.

N3 unpopmanuu Kom-Arauckoro POCII YOCCII no Pecnybnuke Anrait
cienyet, yto B oTHomeHnn KepekcubecoBoit A.C. Ha UCMOJHEHUH HAXOJUJIOCH
UCIIOJIHUTENLHOE MPOU3BOJICTBO, BO30YKACHHOE HA OCHOBAHWU UCIOJHUTEIHLHOTO
aucTa, BbigaHHoro Komr-Araduckum pailoHHBIM cyzioM PA mo neimy o B3bICKaHUU
3asiopkeHHocTy 1o KpenutHomy noroBopy B nonb3y banka. B cuer moramenus
YKa3aHHOM 3aJI0JKEHHOCTH B3BICKATENI0 IMEPEUHCIICHbl JACHEXHbIE CpPEACTBa, a
TaK)K€ B3bICKaH MCIOJIHUTEIBCKHI cOO0P.

Marepuanbsl Jie1a TakKe COAEpXkKaT KOINHH IUIATEKHBIX IOPYYEHHH O
NEPEUYNCICHUN CPEICTB B CYET NOralieHusi JoJra B3bICKATEII0 COTJIACHO
UCIIOJIHUTENbHOMY IoKyMeHTY ¢ Kepekcubeconoit A.C.

KepekcubecoBa A.C., sABIsAsACh NOpPYUYUTENIEM, HCIIOJIHUIA 00s3aTeNIbCTBA
barsipoBa b.H. mo kpeautHOomMy noroBopy. Ha ocHOBaHMH WM3JI0KEHHOTO,
TpeboBanus ucTia Kk bareipoBy b.H. 0 B3bickaHuu yrraueHHOMN 3aJ0JKEHHOCTH TI0
KPEIUTHOMY JI0TOBOpPY, B Mpejeax 3asBICHHbIX UCKOBBIX TPEOOBAaHUH, SABIISIIOTCS
000CHOBAHHBIMHU U MOJICHKAIIMMHU YIOBICTBOPEHUIO[ 7].

Takum o0OpazoM, pemieHbl MPOOJEMBbI, KACArOMIMECS COBMECTHOTO
NOPYYMTENIbCTBA, MOPSIKA MCIOJHEHUSI JOroBOpa MOPYYUTEIbCTBA, (POPMBI
JIOTOBOpa MOPYYUTENbCTBA M T.O. Bce 3TO B COBOKYMHOCTH CIIOCOOCTBYET

PA3BUTHIO HHCTUTYTA IIOPYUUTCIILCTBA.
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3akiIoueHue

IIpyu omnpenemeHnn  NPaBOBOM  NMPUPOABI  NOPYUYUTENBCTBA  CpPEIU
uccienoBarenei HeT eIMHOAYIIUSL B ONPEEICHUHN COJEP>KaHus OCHOBHOTO JI0JIra
MOPYYMTENIS, YTO TMPHUBEIO K CYIIECTBOBAHHUIO JBYX IMOAXOIOB — OIpEACIICHHUE
MOPYYUTENbCTBA B Y3KOM (IIOPYYUTEIHCTBO-OTBETCTBEHHOCTh) M  IIHPOKOM
(MOpYYUTETHCTBO-UCIIONHEHNE) CMbIcTe. B mepBoM cilydae Moj MOpydUTeseM
MOHMMAETCS OTBETCTBEHHOCTh 3a HEUCIIOJNIHEHHE (HEeHaJJIeKallee HCIOIHEHUE)
0053aTeNbCTB JOJDKHHUKA, YTO TPOSBISICTCS] B BUJIE BO3MEIICHUS YOBITKOB, YIIJIaThI
CaHKIUH, a TAK)KE B CIIy4asiX JECHEKHBIX 00513aTENbCTB B BUJIE YILIAThl MPOLICHTOB
3a TIOJIb30BaHWE JICHEKHBIMU CpEACTBaMU. Bo BTOpOM BapwaHTE MOPYYUTENb
IOpU3HAETCST OOSI3aHHBIM BBINOJHUTH TO JKE€ CaMoe, 4YTO 00s3aH BBIOJHUTh
JOJKHUK B COOTBETCTBHHU C YCIOBUSIMU OCHOBHOTO 00sI13aTEJIbCTBA.

He oTBepras B 1menom cyiiecTBOBaHHE O0OMX IMOAXOAOB K OMPEICICHHUIO
NOpPYUYUTENbCTBA, JJI PpELeHUs O0O03HAUEHHOM MpoOJeMbl MOXET OBITh
npenioxed auddepeHnnpoBannbiii moaxoa. OH MO3BOIUT MPUMEHSTH OJWH W3
yKa3aHHBIX BapHaHTOB B 3aBUCHMOCTH OT CYTH OOECIIE€UMBAaEMOro 0053aTelbCTBa.
Kax nmpaBuso, mpu oOecriedeHrun MOoAaBISIONEro OOJIBIIMHCTBA 00S13aTEILCTB 10
COTJIAIIICHUIO TIOPYYUTENIbCTBA TMOPYUYUTENh O0s3aH BBIMOJTHUTH 00s3aTENHCTBA
BMECTO JIOJDKHHKA M BO3MECTUThH B TOJHOM O0ObeMe yuiepO, eCiii I0TOBOPOM He
PETyCMOTPEHO UHOE.

CyIecTBYIOT HEKOTOpbIE HCKIIOYEHHS M3 JTOTO MpaBWia, CBSI3aHHBIE C
00s13aTebCTBAMH, ISl OOECIeUeHUs] KOTOPBIX HE JOIMYCKAaeTCs HCIOJb30BaHUE
MOPYYUTENbCTBA-UCTIOTHEHUS, @ UMEHHO:

— KoTJja 00513aTeNbCTBO MO/ 00eCIieueHne HOCUT JIMYHBINA XapakTep;

— npu o0ecrneuyeHun 00s3aTeNbCTB, AN KOTOPBIX NMPEAMETOM BBICTYIAET
BO3JICp)KAaHUE OT peaau3allii OINpEAeNICHHBIX JeWcTBUN (005S3aTeIbCTBO C
HETaTUBHBIM COJIEPKAHUEM);

— KOTJla B Ka4eCTBE MpeAMeTa 00eCrieunBaeMOro 00s3aTeNIbCTBa BHICTYAET

HE3aMCHHUMaAs UM MHAWBHUAYAJIbHO-OIIPEACIICHHAA BCIIb.
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B mocneanem ciydae mopydnTenh HECET OTBETCTBEHHOCTH 332 HEUCITOJTHCHHE
WIN HEHaJJIe)Kallee MCIOJHEHHE 0053aTeNbCTB JODKHUKA B BHJE BO3MEICHUS
yOBITKOB U yIUIaThl HEYCTOUKH.

[Io moroBopy TMOPYYUTENHCTBA  TOPYYUTETh  BBITIOJNHSAET  UYXKOE
obOsi3atennbcTBa W (Wam) OepeT Ha ceds YyKYH OTBETCTBEHHOCTb B Cllyyae
COBEpILICHUS TPAXKJAAHCKOTO TMPABOHAPYIIEHUS JTHUM TPETbUM JIULIOM —
HEUCTIOJHEHMSI WJIM HEHAJJICKAIIET0 HCIIOJHEHUSI CBOETO 0053aTelbCcTBA. JTUM
MOPYYHTENIb CIIOCOOCTBYET PAa3BUTHUIO T'PakJaHCKO-TPABOBOIO 000poTa U
3aCIYKMBAaeT C TOYKM 3pEHUS 3aKoHOJAaTedsi Ha Bo3HarpaxkaeHue. Cam ke
MOPYYHTEIb MPABOHAPYIIICHUS HE COBEPIIACT, B CBS3H C YEM €T0 HEJIb3sI TIPUBJICYb
K OTBETCTBEHHOCTH BMECTO JOJDKHUKA. [loaTOMY ropuanueckoe OCHOBAHME IS
MPUMEHEHUSI TEePMHHA «OTBETCTBEHHOCTHh IMOPYUYHUTEIS» Ha 3aKOHOAATCIHEHOM
YPOBHE OTCYTCTBYET.

Ynotpebaennsiii B c1.553 'K P®D cpok «mopydaercs» Oosiee MIUPOKO
packpbiBaeT  COJECp)KaHWE  OOSI3aHHOCTH  TOPYYUTENs 1O  JOTOBOPY
MOPYYHUTENIbCTBA, Ye€M TEPMHUH «OTBe4daeT». [log HHM cleayer MOHUMATh
OCYIICCTBICHUE  TEKYIIEr0  KOHTPOJS  3a  BBIMIOJIHCHHEM  JIOJDKHHKOM
00s3aTeNIbCTBA, 00ECIIEUEHHOTO MOPYYUTENHCTBOM. C 3TOU IENbI0 MOPYUUTEIIO
HEO0OXOJMMO TPENOCTAaBUTh MPaBO B JII00OE BpeMsi MOTPeOOBaTh OT JIODKHHUKA
MPEIOCTABIICHUSI OTYETa O XOJI€ UCIIOJIHEHHUsI 00513aTeNbCTBa, O €r0 (PMHAHCOBOM
MOJIOKEHUH, a TaKXKe BO3JIOKUTh Ha TOCIEAHETO O00S3aHHOCTh MH(POPMHUPOBATH
MOPYYHTENII 00 M3MEHEHHUSX B €ro HMMYIIECTBEHHOW cdepe, Mo KOTOPHIM OH
(mopyunTenh) MOXKET CYIWTh O MOTCHIMAIBLHON BO3MOXXHOCTH WJIM, HA00OPOT,
HEBO3MOKHOCTH JIOJDKHHMKA BBITIOJIHUTH B3ATOE Ha ceOsl mepell KpeauTopoM
00s13aTeNbCTBA. DTO O3HAYAET, YTO MOPYUUTEITHCTBO OYJET PEATU30BBIBATHCS YXKE
C MOMEHTa 3aKJIFOYCHHS JOTOBOpPA, a HE C MOMEHTA HapyIIeHHUs 00s3aTeIhCTBa
JTOJDKHUKOM.

WTak, mOpydnuTenbCTBO — BUJI OOSCIIEUCHUS BBITTOJTHCHHS 00513aTEIbCTBA, T10
KOTOPOMY TIOPYYHTEIb MePe]] KpeIUTOPOM TOJDKHUKA TTOPYYAETCS 32 BBIMOTHEHUE

IHOCJICAHHUM CBOHUX oOs3anHocTeli. Ecmm JOJDKHHK HE€  BBIIIOJHACT CBOH
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00s13aTeNbCTBA MEePea KPEIUTOPOM, TO UX 00s3aH BBIIIOJIHUTH MOPYYUTEIND, TTOCIIE
4ero BCe MpaBa KPeAUTOpa NEPEXOIAT K OPYUUTEIIO.

B ciaydae HEBBINOJHEHUS] OCHOBHOIO 00fA3aTENbCTBA  JIOJKHUKOM,
NOPYYMTENIb OTBEYAET BCEM CBOMM HMMYULIECTBOM, IMPUHAJJICKAIIUM €My Ha IIpaBe
COOCTBEHHOCTU.  YKa3aHHBIM TPU3HAK  SBISETCS  ONPEACIAIOIIMM  IpU
OTIPaHUYEHUH MOPYUYMUTEIHCTBA OT 3aj0ra, KOrJa 3aJIorOAATeeM BBICTYNAET HE
JOJDKHUK TI0O OCHOBHOMY O00S53aT€JIbCTBY, a TPETbE JHUI0 — HMYIIECTBEHHBIN
nopyuutenb. B mocineaHem ciaydae 0OsI3aTENIbHBIM SIBISIETCS BBIIEIICHUE CPEAU
UMYIIIECTBA HMMYILIECTBEHHOIO MOPYYUTENsSI KOHKPETHBIX BEIIEH, Ha KOTOpbIE
MOXET OBbITh OOpalleHO B3bICKAHHWE KpPEIUTOPOM U 3TO OyAeT rapaHTuen
o0ecrnieueHnss UHTEPECOB KPEeIUTOpa.

QOYHKIMOHAIBHOE HA3HAYEHUWE NOPYYHUTEIHCTBA 3aBUCUMO OT CTaJHH
CYLIECTBOBAHMS JaHHBIX OOECHEUMTENbHBIX NMPaBOOTHOLIEHUH. Tak, K BpeMeHHU
BO30YXKJCHHUSI OCHOBHOTO 00f3aTEeNbCTBAa HAINPaBICHUEM IOPYUYUTEIbCTBA
BBICTYNIA€T CTUMYJHPOBAaHWE JIOJDKHMKA 11  MCHOJHEHUS  B3STBIX UM
0053aTeNbCTB, @ IIOCJIE€ HEUCIIOJIHEHUsI JMOO HEHAJUIekKAIIEer0 HWCIOJIHEHUS
(yHKUHMOHAJIBHBIM HAIMpPABICHUEM MOPYUYUTENbCTBA CTAHOBUTCS OO€CleUeHUuEe U
3aIMTa UHTEPECOB KPEIUTOPA C KOMIIEHCALIMEN €r0 UMYILIECTBEHHBIX TIOTEPB.

Takum 00pa3oM, CYIIHOCTh MOPYUHUTENHCTBA 3aKIIOYAECTCA B JCHEKHOM
BBIIJIATE JIOJTa OCHOBHOTO JOJDKHUKA, a TAaKXKE HCHOJHEHHs 00s3aTelbCTBA B
HaType. OTO BBI3BAHO 3aMMCTBOBAHHMEM IOPYUYUTEIBCTBA C PUMCKOIO IpaBa U
NOTPEOHOCTSIMU B HATMYUU HanOoJiee yA00OHBIX MEXaHU3MOB BO3BpaTa KPEIUTHBIX

CpPE/ICTB.
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