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AHHOTALUA

HccnenoBanne mNOHATHS, NMPU3HAKOB M XAPAKTEPUCTUK MPUTOBOpa Cya,
MPEACTABISAIONIETO COOOW aKT MPaBOCYAUS MO YTOJIOBHOMY €1y, B COBPEMEHHBIX
YCIOBHUSIX UMEET BAXKHOE TEOPETUUECKOE U MPAKTUYECKOE 3HAUCHUE.

OObexkT u mpenmer uccienoBanus. OOBEKTOM HUCCIENOBAHUS BBICTYIACT
COBOKYITHOCTh  OOIIECTBEHHBIX  OTHOIIEHWW, BO3HUKAIOIIMX B CBSI3H C
IIOCTAHOBJICHUEM CyAOM NIPUTOBOpa KakK 3aBEPIIAIOIIMM aKTOM YIOJIOBHOTO
cynonpousBoacTBa. lIpenmer wuccinenoBaHusT COCTAaBISET COBOKYIHOCThH HOPM
YTOJIOBHO-TIPOLIECCYAJIbHOTO 3aKOHOAATeNbcTBA P®P, MOCBALIEHHBIX MPAaBOBOMY
PEryIMPOBAHUIO MOPSIKA OCTAHOBJIEHUS CYJOM IIPUTOBOPA IO YTOJIOBHOMY JIEITY.

Llenp u 3amaum wuccinenoBanus. Llenp uccnenoBaHWs - NPOBECTH AHAIMU3
MOHATUS U CYIIHOCTH INPUTOBOpPA KAaK aKTa IMPAaBOCYAUS IO YrOJOBHOMY JIEINY,
BBIHECEHHE  KOTOPOrO  SIBJIIETCS ~ 3aBEpPLIAONICH  CTAaAuMell  yTOJOBHOIO
cynonpou3BoAcTBa. Jlns JOCTHXKEHMs  BBINIEYKAa3aHHOM IL€IM B paMKax
VICCIIEIOBAHUS PELIAIOTCS CIEAYIOLINE 3a/1a4u:

— J1aTh XapaKTEPUCTUKY MOHITUSA U CYIIIHOCTH IPUTOBOPA CY/a;

—  0XapaKTepu30BaTh BHUJIbI IPUTOBOPOB CY/a;

— TMPOBECTH AaHAIW3 TAKUX CBOWCTB IMPUTOBOPA, KAaK 3aKOHHOCTb,

000CHOBaHHOCTH, CIIPABEITTUBOCTh 1 MOTUBUPOBAHHOCTb;

— T[pPOAHAIM3UPOBATh OCOOCHHOCTH IIOCTAHOBJIEHHUSI IPUTOBOpa B

Pa3IMYHBIX BUJIAX YTOJIOBHOIO CYIONPOU3BOACTBA.

Crpykrypa pabOThl BKJIIOYAET B CBOE CONIEpKaHUE BBEICHHUE, TPH IVIABBI,

pasneneHHble Ha JecATh TnaparpadoB, 3aKIIOYEHHE, CIUCOK HCIONIb3yeMOn

JUTCpaTypa U UCITOJIb3YCMbIX UCTOYHUKOB.
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BBenenue

O0ocHOBaHME AaKTyaJbHOCTH TEMbl HCCIENOBAaHUA. AKTYaJbHOCTH TEMBbI
BBITTYCKHOM pabOThI OMpe/iesieHa BaXKHOU POJIbI0 HHCTUTYTA CyIeOHOro MPUTroBopa
B YTOJIOBHOM IIPOIIECCE, TaK KaK UMEHHO BBIHECEHUE CYJIOM MPUTOBOPA SIBISETCS
JIOTUYECKUM 3aBEpIIEHUEM BCEH MpeIIIecTBOBABIIEH YTOJIOBHO-TPOLIECCYaTbHOM
JESATEILHOCTH T10 YTOJIOBHOMY JI€ITY, OCYIIECTBRIISBIICICS B X0 € MPEABAPUTEIHLHOTO
paccienoBanusi U cyfaeOHoro pasOuparenbctBa. [IpuroBop kak mporieccyabHBIN
JIOKYMEHT JIOJDKEH OTPaykaTh BCE IOPUIMYECKH 3HAYMMBIE M MHBIE OOCTOSTEILCTBA,
KOTOpbIE OBLITM YCTAHOBIICHBI U JIOKAa3aHbI MPU MPOU3BOICTBE IO YTOJIOBHOMY JCITY
U KOTOpbIE TMPHUBOMAT CyAd B COOTBETCTBUU C €r0 BHYTPEHHUM YOEKICHHEM K
€IMHCTBEHHO TMPAaBUJIBHOMY BBIBOLY, IO3BOJSIOIIEMY TPHHATH 3aKOHHOE,
000CHOBaHHOE M CHpaBeJIMBOE pelleHue. JleraabHoe paccMOTpeHHe Jiena,
UCCJIEeI0BaHUE JI0KA3aTENhCTB U MHEHUSI CTOPOH 110 KOHKPETHOMY YTOJIOBHOMY 1€y
SIBJISIIOTCSI OU€Hb BXKHBIMM JIJIs1 TIOCTAHOBJIEHHUS CIIPABEJIMBOIO 1 00OCHOBAHHOIO
npuroBopa. I[IpuroBop kak akT TpeOyeT K cede COCPEeIOTOYEHHOCTH U OOJIBIIOro
BHUMaHusA. Kaxmgoe neno sBISIETCS WHAUWBUIYATbHBIM, MO3TOMY M KaXIbIH
OTICIbHBIA TPUTOBOP HMEET CBOM CHENU(PUICCKUE UEPThI, HNCKIIOYAIONIHEC
BO3MOXKHOCTb I1a0JIOHHOTO petieHus. Toinbko abconMoTHOE 3HaHNUE 3aKOHA U YMEHUE
€ro MPUMEHSTH, TO3BOJISIET CYJIbSIM MOCTAHOBJISITH CIPABEAJIMBBIE, TPABUIIBHBIE 110
CYIIECTBY U (pOpME IPUTOBOPHI.

OpnHako 10 HACTOSIErO BPEMEHH CYIIECTBYET MHOXKECTBO OCTPBIX BOIIPOCOB,
Kacaroluxcs CyIeOHbIX MPUroBopoB. Kpome Toro, BO3pociio Yucio npeKkpamieHHbIX
YTOJIOBHBIX JI€JI, ONpaBJaTe/IbHBIX MPUTOBOPOB, ANEUISIIIMOHHBIX, KaCCAIIMOHHBIX,
HAJ[30PHBIX kKaj00 u npencraBieHuit. Cpeau HEraTUBHBIX (DAKTOPOB, BIAUSIONIMX Ha
OCYILIECTBJICHUE YTOJIOBHOTO CYyIONpPOM3BOJACTBa B Poccum clenyer Ha3BaTh
HEKAYEeCTBEHHYIO Pa0OTy OpraHOB MPEIBAPUTEIHHOTO PaCCIIEeNOBaHUS, CylneOHbIE
OIHUOKYU, BBI3BAHHBIE HEAOCTATOYHON KOMIIETEHTHOCTBIO CyAeH, HEYETKON
pernaMeHTaiuen nopsiika pacCMOTPEHUST YTOJOBHBIX JIeNl B Cy/laX, OTCYTCTBUEM B

OTACIBbHBIX CydaX CIICOUAJIU3alunu Cy,HGfI, HaJIM4YHUECM HpO6€J’IOB U KOJUIM3UH B



MPOIIECCYAIbHBIX HOPMAaX, PETYIUPYIOIIUX TMOPSIOK M YCIOBHUS MOCTAHOBJICHHUS
CyZeOHBIX MPUTOBOPOB.

Bwmecrte ¢ Tem HapyllieHUE NPUHIIMIIOB YTOJIOBHOTO Mpoliecca, HeCOOMI0IeHNE
MOPsIIKA MOCTAHOBIICHUS IIPUTOBOPA IO YTOJIOBHOMY A€y MPUBOIST K €r0 OTMEHE,
OT Y€ro B KOHEYHOM UTOTre CTPAJAET MPABOCYUE B 1IEJIOM, CTABUTCSA MO/ COMHEHUE
CIIPaBEUTMBOCTh 3aKOHA. TakuM 00pa3oM, YTOOBI BHISIBUTh M YCTPAHUTh MPUYHHBI
HEKAYEeCTBEHHOTO PACCMOTPEHHUS YTOJIOBHBIX JieJl, HEOOXOAMMO CHCTEMHO U
KOMIUIEKCHO TIOIONTH K HCCIEAOBAaHUIO CYIIHOCTH W 3HAUYCHHS CyAeOHOro
IpPUTOBOpa, a TaKXKe KPUTEPUEB, TMPEABIBISAEMBIX K €ro IOCTAHOBJICHHUIO.
N3noxenHbIe 00CTOSATEIHLCTBA O0YCIOBUIN BHIOOP TEMBI M €€ aKTyaJIbHOCTb.

OObekT u mnpeameT wuccienoBaHus. OObBEKTOM HCCIEAOBaHUS BBICTYMHAET
COBOKYITHOCTb  OOIIICCTBEHHBIX OTHOIICHWM, BO3HUKAIOUIUX B CBA3U C
MOCTAHOBJICHUEM CyAOM TNIPUTOBOpa KakK 3aBEpIIAIOIIMM aKTOM YTOJIOBHOTO
cynomnpousBoacTa. lIpenmer wuccineqoBaHus COCTaBIS€T COBOKYIMHOCThH HOPM
YTOJIOBHO-TIPOIIECCYAJIbHOTO 3aKOHOAATeNbcTBa P®, MOCBSLIEHHBIX MPABOBOMY
PETyIUPOBAHUIO TTOPSKA TOCTAHOBJIECHHUS CYIOM MPUTOBOPA MO YTOJIOBHOMY JICITY.

enp u 3amaun uccinenoBanus. llenb ucciaeqoBaHUS - MPOBECTU aHAIM3
MOHATHSA M CYIIHOCTH MPHUTOBOpPa KaK akTa MPaBOCYIHsI IO YrOJOBHOMY JICITY,
BBIHECEHHE  KOTOPOTO  SIBJSICTCS  3aBepIIaroIedl  CTaaue  YyrojJoBHOTO
CyIONpPOU3BOACTBA. [[7s JOCTHXKEHHUs BBIICYKA3aHHOW IeIM B  paMKax
UCCJIEIOBAHUS PEIIAIOTCS CISIYIONINE 3a/1a4u:

— JlaTh XapaKTEePUCTUKY MOHATHS U CYIIIHOCTH MPUTOBOPA Cy/Ia.

—  OXapaKTepu30BaTh BUJIbI IPUTOBOPOB CYy/a;

— TMPOBECTH aHAJIM3 TaKUX CBOMCTB TIPUTOBOpa, KaK 3aKOHHOCTb,

000CHOBaHHOCTb, CIIPABEIJIMBOCTh 1 MOTUBUPOBAHHOCTb;

— TMpOaHAJW3UPOBATh OCOOCHHOCTH IIOCTAHOBJIEHHUSI IPUTOBOpa B

Pa3JIMUHBIX BUJAX YTOJIOBHOIO CYyAOTPOU3BOICTRA.

Mertononorust ucciaenoBanusi. JlocTKeHUE MOCTABICHHOM 1IETU U PEIIeHUE

MIOCTABJICHHBIX 3aJ1a4 00€CIEUMBAIOTCS MTyTEM MCIOJb30BaHUS KaK OOIICHAYyYHBIX,

TaK M YaCTHO-FOPUIHMYCCKUX MCTOAOB IIO3HAHHA, B TOM 4YHUCIC — HCTOPHUKO-
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MPaBOBOT0, KOMIIAPATUBUCTCKOTO W CHUCTEMHO-CTPYKTYPHOT'O aHaJIM3a, a TakXe
METONIbl MHAYKIMW, JEAYKIMH, CpPaBHEHUS, COIMOCTaBJICHUS, OOO0OIICHUS,
TrepMEHEBTUYECKUM, TUATEKTUIECKUI U (OpMaTbHO-FOPUINYECKUI METOBI.
Cremnenb Hay4YHOU pa3pabOTaHHOCTH TEMBI UCCIENOBaHUA. Bompockl moHsATHS
¥ CBOMCTB MPUTOBOpPA Cyla KaK aKTa MPaBOCYIUS UCCIEIOBAINCH B pab0oTax TaKux
aBropoB, kak @®.A. AbameBa, I'H. AreeBa, A.C. AJjekcaHJIIpOB,
O.10. Anekcangpoa, H.H. AmocromoBa, A.H. AxyngoB, M.T. AmmpOekona,
A.H. banamos, .M. bapmes, M.B. benses, O.I. bnunoBa, A.B. byHuHa,
B.M. brixoB, B.B. Bannpimen, A.A. Bacses, O.B. Bonkonyn, C.A. Bopox1ios,
O.10. T'aii, K.B. T'onoBunckas, FO.M. I'pomeBoii, A.Il. I'ycbkoBa, N.C. [Iukapes,
I'. 3aropckuii, B.JI. Kanycrsauckuii, JIL.M. Kapnozoa, E.A. Kapsxkus,
H.A. Konokonos, H.B. Kocrosckasa, O.®. Kynoa, B.A. Jlazapesa,
H.IO. JIutBunuesa, A.®. Jlyoun, II.A. Jlynunckas, 3.B. Makaposa,
I'M. MeperykoB, U.A. Ocranenxo, W.JI. Ilepnos, W.I1. [Tonosa, b.A. PuGuuHos,
K.A. PeibanoB, A.A. Tapaco, JL.B. Tuxomupoa, @.H. DarkymmuH,
M.A. Yaiikosckas, M.A. Yensuos, 10.1O. Uypunos u P.K. [llamcyTnnHoB.
CrpykTypa ucclieIoBaHUs ONPEAEIsAeTCs B COOTBETCTBUM C €r0 BHYTPEHHEH
JIOTMKOM, TOCTABJICHHOM LEJbI0 M 3aJadyaMUd M BKJIIOYA€T B CBOE COJEp)KaHUE
BBEJICHHE, TpPU  pas3JelicHHble Ha  maparpadpl  IVaBbl, TMOCBSIICHHBIC
MOCJIEIOBATEIbHOMY PEIICHUIO TMOCTaBJICHHBIX 3ajad, 3aKJII0YeHHE U CIHCOK

MCIIOJIB3yEeMOM JIUTEPATyphl U UCIIOJIB3YEMbBIX UCTOYHUKOB.



I'maBa 1 IlpuroBop cyaa Kak LeHTPAJbHbIA AaKT YIrOJOBHOIO

Cyaonpou3BoaACTBa

1.1 CymHoCTh NPpUroBOpa Cy1a KaK aKTa NPaBoOCyAus

Brinecenne mpaBOBBIX akTOB B (GopMax OmpeeieHul, MOCTAHOBICHUN U
IIPUTOBOpPA, OCYLIECTBIIIETCST B XOA€ BCEX CTaJMM YrOJIOBHOIO IPOLECCaA.
OCHOBHBIM K€ OTJIMYMEM BBIIIETIEPEUUCICHHBIX (DOPM MPABOBBIX AKTOB CIEYET
MpU3HATh MpaBoBble MociencTBus ux BbiHeceHMs. B VYIIK P® 3akoHomarens
0ObEIUHSIET BBIIICTIEPEUUCTICHHBIE BUJbI TPABOBBIX AKTOB POJOBBIM MOHATHEM
pemenus [66, c. 259]. Kak ormeuaer I1.A. Jlynunckas, Oyayuu ajpecOBaHHBIMU
IIUPOKOMY KpYTy JIHIl, B TOM 4YHCJI€ HE HaJEJIECHHbIM NPOQPECCHOHAIbHBIMU
NMO3HAHUSIMU B TMpaBoBoM cdepe, cCyaeOHbIE pEIICHUs JOKHBI OTPaXkaTh
KOHCTUTYLIMOHHBIE OCHOBBI YT'OJIOBHOTO CYIOINPOW3BOACTBA, B CHJIY YE€ro B HX
OTHOILIECHUH 3aKOHOJATEeNbh MPEIyCMAaTPUBAET IMOBBIIICHHbIE TPEOOBAHUS KaK K
yOeIUTENbHOCTU JOKA3aHHOCTH (PAaKTUYECKUX OOCTOSITENIbCTB YTOJIOBHOTO JI€Na,
TaK M UX opuandeckor kpanmudukanuu [47, c. 36].

HesaBucumo ot ¢opMmbl, Bce perieHusi, IpUHUMAEMbI€ CYJIOM B YTOJIOBHOM
CYIONIPOU3BOJICTBE XapPaKTEPU3YIOTCA HAJIMYUEM CIEAYIOUMX OOBbEAMHSIIONIUX
MIPU3HAKOB:

— OHU BBIHOCATCS OPraHOM, NIPUHUMAIOMIMM YYacTUE€ B YrOJOBHOM

CyAOIIPOU3BOJICTBE, OT UMEHH TOCYIapCTBa.
— B HX OTHOIICHUHM TMPEABIBIAIOTCA TpeOOBaHUA K OOOCHOBAHHOCTH,
MOTHUBUPOBAHHOCTHU U 3aKOHHOCTH.

— HOPMAaTUBHO 3aKPEIUICHHBIN MPOLECCYaTbHbIN NOPSIOK NPUHATHSA.

OTMeTMM TakXe, YTO PEUICHHS Cyda, BBIHECEHHBIE B XOJ€ YIOJIOBHOIO
CYIONPOU3BOJICTBA, OTPaXatOT OCOOCHHOCTH pa3pelleHus CyJOM BOIPOCOB IpaBa.
JIaHHBIM KPUTEPHUI OTTPAHUYMBAET IPUTOBOP OT MPOTOKOJIOB, COCTABIISIEMBIX IIO
UTOTaM IIPOBEACHUS CJEACTBEHHBIX M MPOYUX MPOLECCYalbHbIX JEHUCTBUUA U

OTpakaromux XOI U pC3YJIbTAaThl UX IIPOBCIACHUAA.
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OTMeTHM TaKXe, 4TOo, HECMOTPS Ha OrpaHHYCHHE CYOBEKTHOTO COCTaBa
YYaCTHHKOB YTOJIOBHOTO CYIONPOU3BOJACTBA, HAJCICHHBIX IMOJTHOMOYMSIMU Ha
BBIHECECHHUE OMPENEIICHUS U MPUTOBOPA, UCKIIOYUTEIBHO CYJIOM, B TO BpeMs KaK K
YHUCITy CYOBEKTOB, YIIOJITHOMOYEHHBIX HA BEIHECEHUE MTOCTAHOBJIICHUH, 3aKOHOIATENb
OTHOCUT TAaKK€ CJIEOBATeNsl, JO3HABATEIs, HAYAJIbHUKOB OpraHa JO3HAHUS H
IIPEABAPUTEIBHOTO PACCIENOBAHUS U IPOKYpopa. Bce BhllIenepeurCiIEHHbIE BU/IbI
NPOIIECCYATbHBIX AKTOB BBIPAKAIOT W OGOPMIISIOT PEIISHUS MPUHUMAIOIINUX
Y4acTHE B YTOJIOBHOM CYJIOITPOU3BOJCTBE FOCYIAPCTBEHHBIX OPTaHOB.

Bwmecte ¢ Tem i1 puroBopa Kak BUJAa PELIEHUS Cya CBOMCTBEHHO TaKKe
HaJIM4YME Psiia YHUKAJIBHBIX OCOOCHHOCTEH, OTTpaHUYMBAIOUIMX €r0 OT MPOYHUX
BHJIOB PEIIEHUI B YTOJIOBHOM CYJIONIPOM3BOACTBE. K UX unciy cieayeTr OTHECTH:

— pazpelieHde MpPUroBOPOM Jela MO CYIIECTBY C (HOpMYJIUPOBKOM

OKOHYATEIbHOTO OTBETA HAa OCHOBHOW BOIPOC CYIONPOU3BOACTBA, a
UMEHHO - O HaJIMYUM JMOO OTCYTCTBUM BUHBI TMOJACYIUMOIO B
COBEPILIECHUY MPECTYIUICHUS.

— TIIPATOBOPOM  3aBEPIIACTCA  PACCMOTPEHHE CyAOM NIEPBOM WM
ANeUBIIUOHHON MHCTAHIIMHU YTOJIOBHOIO JIETA.

— IIPATOBOPOM OIPEAENSIETCA BUI M Pa3Mep HA3HAYaeMOro 3a COBEPIIEHUE
MPECTYIUIEHUS YTOJIOBHOIO HAKa3aHUSA B CIy4ae MPU3HAHUS OICYIUMOIO
BHUHOBHBIM.

HopmaruBHoe orpeeneHue NpuroBopa 3aKperuieHo B MyHKTe 28 cTarbu 5

VYK P®. CormacHO 1aHHOMY OIPENEIEHUI0, MOl TPUTOBOPOM CJIEAYET MOHUMATh
BBIHECEHHOE CYJOM pEUIEHWE O NPU3HAHUM JIMLIA BUHOBHBIM B COBEPILIECHUU
NPECTYIUICHUSI U Ha3HAYeHHH €My YroJOBHOTO Haka3aHHUs JUOO0 O MpU3HAHUU
HEBUHOBHBIM C OCBOOOXK/IEHHEM OT HaKa3aHUs, BHIHOCUMOE CY/IOM B MEPBON WIH
aneuIILIMOHHON UHCTaHIMU [73]. AHAJIM3 HOPMATUBHOIO ONPEIEIICHUSI IPUTOBOPA
MO3BOJISIET BBIJIEIIUTH CIEAYIOIIHUE €r0 CYIHOCTHBIE MPU3HAKHU:

— TPUTOBOp MPEICTABISIET COOOM aKT, KOTOPBIA pa3peliaeT BOIMIPOC O
BUHOBHOCTH JMOO HEBUHOBHOCTH TMOACYIMMOTO B COBEPIICHUU

MIPECTYIUICHUS.



— B Cllydae TMpU3HAHUS TOJACYAMMOrO BHHOBHBIM TIPUTOBOP TaKXKe
IpeCcTaBisieT coOOM penieHrue BOnpoca 0 Ha3HAYEHUU B €r0 OTHOLIEHUU
YrOJIOBHOTO HAKA3aHMSI.

BMmecTe ¢ TeM B HayqHOM Cpefie CYIECTBYIOT MHbIE OAXOAbI K (POPMYITHPOBKE
onpeaenenus npuropopa. Tak, M.IO. TuxoMupoBsiM chopMynrpoBaHa cieayronas
AeUHUIMST TIPUTOBOpPA - TOJ HPUTOBOPOM TOHUMAETCS BBIHOCUMOE CYAOM IIO
pe3yapraraM pacCMOTPEHHsT M pPa3pelieHus YTOJIOBHOIO Jeia IO CYIIECTBY
pellieHne, KOTOpOE€ OTpa)kaeT BHUHY MO0 HEBUHOBHOCTH JIMIIA B COBEPIICHUU
NOPECTYIUIEHUS, ONpEAENsIeT BUA M pa3Mep HA3HAYaeMOIO0 €My YrOJOBHOIO
Haka3aHWs JUOO WHBIC MPABOBBIC IMOCIEACTBUS TPU3HAHUS COOTBETCTBEHHO
BUHOBHBIM WJIM HEBUHOBHBIM [71, c. 696]. B cBow ouepens, O.E. Kyradpun
paccMaTpHBaeT MPUTOBOP KaK BHIHOCUMBIN U MPOBO3IVIAIIAIONINI B COOTBETCTBUU C
TpeOOBAaHUAMH YTOJOBHO-NPOLECCYAIBHOIO 3aKOHA aKT MPaBOCYAMS, KOTOPbIN
3aBEpIIAET PACCMOTPEHUE M pa3pelIeHUE YIOJIOBHOIO Jejla MO CYILIECTBY M
XapaKTEepU3YeT BBIBOABI, C(HOPMYIUPOBAHHBIE CY/IOM Ha OCHOBE YCTAHOBJIEHHBIX B

aencTBUs pakTHIeCKUX 00CcToATENnbCTB [87, ¢. 414].

A.B. byHuHa ompenensieT mpUroBop Kak MPaBOBOM aKT, MPUHATHIA CYIOM
nepBod JIMOO AameyuISMOHHOM MHCTAHIUHU, KOTOPHIM pa3pelIaoTcsi BOIMPOCHI
HaJIU4usg JMOO OTCYTCTBHUSI BHHBI JIMIIA B COBEPUICHUU NPECTYIUICHUS, BUIA U
pa3mepa Ha3HAYaeMOIo €My YTOJIOBHOTO HAaKa3aHHUs U 3alUTHI IPaB U OXPAHIEMBbIX
3aKOHOM MHTEPECOB YYACTHUKOB YTOJIOBHOT'O CYAOIIPOU3BOACTBA. TeM caMbIM aBTOP
paccMaTpHBaeT MPUTOBOP KAaK aKT pa3pelieHHs] YroJOBHO-IPABOBOTO KOH(IUKTA
MEXIy MOACYAMMBIM, MOTEPIIEBIINM U roCynapcTBoM. Kpome Toro, B OTAEIbHBIX
CIIy4asx IPUTOBOP MOXKET COAEPKATh PELICHUE IPaKIAHCKOTO MCKA, 3asIBIEHHOTO
1o yroJioBHomy neny [14, c. 11].

[TonnMaHue mpaBOBON MPHUPOILI MPUTOBOPA MPEAIOIAaracT He0OXOAUMOCTh
YCTAHOBJICHUsI COOTHOLIEHHS MEKy IIPUTOBOPOM U YTOJIOBHBIM 3aKOHOM, a TAK¥Ke
MEK1y IPUTOBOPOM Y UHBIMH BUJAMH PELICHUN OPraHOB FOCYNapCTBEHHOM BIACTH.

[IpuroBop mnpencrapnsieT coOOW BIACTHBIA aKT cyda. 3aKkOH aJpecoBaH



HEOIPEIeTICHHOMY KPYTY JIUI] U 00s3aTesIeH AJIs UCTIOIHEHUSI BCEMH Tpa)K/TaHaMHU.
B ornnume or 3akoHa, TMPHUTOBOP BO BCEX CIIyYasX aJpecoBaH KOHKPETHOMY
cyobekty [49, c. 27]. Takum o0pa3zom, oOmue TOJOKEHUS 3aKOHA
KOHKPETH3UPYIOTCS B TIPUTOBOPE C YIETOM BCEX 00CTOSATENbCTB nena. Kak ormeuan
no nanHomy moBoxy W.J[. IlepmoB, mpuroBop mpenctaBiser codoil Gdopmy
peanu3anuy HOPMbI IpaBa NPUMEHUTEIBHO K KOHKPETHOU cuTyanmu [58, c. 14].

OO611e006513aTENBHOCTD 3aKOHA MPEAIIONATraeT, YTO €r0 HOPMbI PACCUUTAHBI Ha
JA100bIe TOTEHIIMAIBHO BO3MOXKHbBIE CUTYyalluu. [IpuroBop ke HOCUT 00s3aTeNIbHbBIN
XapakTep JHIIb AJIs CTPOTo ONPEEICHHOr0 MEePEdHs JIULI, IPUHUMAIOLIUX y4acTHe
B BO3HHUKIIEM B CBS3M C YrOJOBHO-NIPABOBBIM KOH(IMKTOM OOLIECTBEHHOM
oTHoIIeHUH. [looKeHUs 3aKOHA SIBISIFOTCS a0CTPAaKTHBIMH; HOPMBI e TIPUTOBOPA,
Oyayuyd OCHOBAaHHBIMH Ha 3aKOHE WM TPHUHATHIMH B €T0 HCIIOJIHCHHE, SBIISIOTCS
KOHKpETU3UpOBaHHBIMU [84, c. 6]. Takum 00pa3zom, MpUTOBOP MPEACTABISIET COOOM
aKT OpraHa rocyJlapCTBEHHOU BIaCTH, KOTOPBIH, OJJHAKO, HE CO3/1a€T MPABOBLIX HOPM
U SIBJISIETCS] IPABONPUMEHUTEITLHBIM.

Takum o0pa3zom, noj MIPUTOBOPOM cienyer IOHMMATh
IPABONPUMEHUTEIBHBIN aKT, KOTOPBIA OTpa)kaeT PelieHue, BHIHECEHHOE CYJIOM 10
UTOraM PacCMOTPEHUS U pa3pelieHrs KOHKPETHOTO YTOJIOBHOTO Jiefia TIO CYIIIECTBY.
B nepByto ouepenb, 1mox NPaBONPUMEHHUTENBHBIM aKTOM CJEAYEeT TMOHUMAaTh
pelIcHNEe, TMPUHATO HAACICHHBIM COOTBETCTBYIOIIMMH TOTHOMOUHUSMH OPTaHOM
rOCyIapCcTBa JJIsl pa3pelieHus KOHKPETHOTO Ka3zyca B CTPOTo omnpeneneHHon chepe
OOIIECTBEHHBIX OTHOIICHHI, OTpakaroliee 00s3aTeIbHOe AJI UCIIOTHEHHUS BCEMH
ajJipecaTamMy BJIaCTHOE BOJIEU3BSBICHHE, 00S3aT€IbHOCTh KOTOPOTO 00ECTICUUBACTCS
MepaMH TOCYIapCTBEHHOTO MPUHYXAeHUs. [[paBonpruMeHUTENBHBIN aKT HAMIPaBIEH
Ha WHIMBUIYATbHOE PETYINPOBAHKE OOIIECTBEHHBIX OTHOIICHUH U IPUHUMAETCS B
dopme, TpeOOBaHHS, B OTHOIICHUH KOTOPOM YCTAHOBIEHBI  YrOJOBHO-
npoleccyanbHbIM 3aKOHOAATEIHCTBOM. J[aHHBIM aKTOM KOHKPETH3UPYIOTCS BUI U
cofiep>KaHue MpaB ¥ 003aHHOCTEH CTPOTrO OMPEIETICHHOTO KPyra JIUI] C Y4ETOM BCEX
00CTOATENbCTB KOHKPETHOM CUTYyaIUu.

N310KEHHOE TTO3BOJSET OINPEACIIUTh MPABOBYIO IMPUPOAY IPUTOBOpa KaK
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IPaBOIIPUMEHUTENIBHOIO aKTa, KOTOPBIM MPUHUMAETCA B LEJAX 3alUTHl MPaB U
rpakKJaH M 3aKOHHBIX MHTEPECOB OOILECTBA M rocygapcTBa OT MPOTHUBOMPABHBIX
NOCATATENBCTB, IPUHUMAEMOI0 B LIEJIAX IPUMEHEHHUS YTOJIOBHO-IIPABOBBIX HOPM K
KOHKPETHBIM OOIIIECTBEHHBIM OTHOIICHUsM [34, c. 22].

Bmecte ¢ TeM I IpUroBOpa CBOMCTBEHHO TAaKXE HAJIMYHME pAa
YHUKAJIbHBIX  MPHU3HAKOB,  OTTPAHUYMBAIOLIMX €ro  OT HWHBIX  BHUJOB
IIPABONPUMEHUTEIBHBIX aKTOB. K MX 4MCIly ClIeyeT OTHECTH:

—  BBIHECEHHE IIPUTOBOPA TOJIIBKO CYOM.

— HOpPMAaTUMBHOE  3aKpEIUICHWE MPOLECCYAIbHBIX IPaBHI  MOpSAAKa

IIOCTaHOBJICHHUS [IPUTOBOPA.

— IIPUTOBOPOM Cy[a pa3pelaeTcss OCHOBHOW BONPOC YTOJIOBHOIO JI€Nla —
NpPU3HAHKUE MOJCYIMMOI0 BUHOBHBIM JINOO HEBUHOBHBIM B COBEPILLIECHUU
IPECTYIUICHUS.

B cooTBeTcTBUU C M3JIOKEHHBIM CTAHOBUTCS BO3MOXKHOH (OpMYIHPOBKA
OTpE/IeNICHNUs] MPUroBOpa KaK BBIHOCUMOTO OT MMEHHU ToCyJapcTBa Cylabei ianbdo
KOJIJIETMEN CyAel MEPBOM WU aNeJUIIHUOHHON HHCTAHIMN MPOLECCYaJIbHOIO aKTa,
paspemiaroniero Bompockl (Gakra W OpaBa M OPEACTABISIOLIETO  COOOM
OKOHYATEIbHOE PEUICHHUE MO YroJOBHOMY Aeny. Llenb moCcTaHOBIEHHs MPUTOBOpa
3aKJII0YAETCsl B MOATBEPXKAEHUM BUHOBHOCTH  IMOACYAUMOIO JIMOO  €ro
HEBUHOBHOCTH, a TaK)XE pPAa3pelICeHHH BONPOCOB HA3HAYEHUS YTOJIOBHOIO
HaKa3aHUs, UHBIX MEp YTOJOBHO-IIPABOBOIO Xapakrepa JHO0 OCBOOOXKICHHS OT
YrOJIOBHOI'O HAaKa3aHWs W MHBIX MPABOBBIX IOCIEACTBUI NPU3HAHUS MOACYIUMOIO
HEBUHOBHBIM. Tem camMblM @pPUTIOBOp OTpPa)kaeT NPOLECCyalIbHbIE WTOTH
paccMOTpeHHss B CyA€OHOM  3aceaHuM  OOBMHUTENBHOIO  3aKJIHOUEHUS
(OOBHMHMTENIBHOIO IIOCTAHOBJIEHMS), OINpENessiss TEM CaMbIM OCHOBAaHMS ISl
yrOJIOBHOM OTBETCTBEHHOCTH. [IpUroBop MoxkeT ObITh 00KaoBaH 40 BCTYIUICHHS B
3aKOHHYIO CHJIY, OJTHAKO OTMEHA IPUTOBOPA TEM K€ CYAOM, KOTOPBIM €ro BBIHEC,
A100 paBHBIM €MY 10 HEpapXUUECKOMY MOJIOKEHHIO B CYI€OHOM crcTeME Cy[IOM He
nomyckaercs. Jlo MOMEHTa OTMEHBI INPUTOBOp 007aJaeT NpoLecCyalbHbIM U

COMMAJIbHO-IIPABOBBIM 3HAYCHUCM.
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Yacte 1 crarteu 49 Koncturyuun PO 3akpermisier NpUHIUIT TPE3YMIILHAH
HEBUHOBHOCTH, COJEp>KaHHE KOTOPOTO  COCTaBIsieT NpHU3HAHUE JIO0O0ro
N0J03PEBAEMOr0 HEBUHOBHBIM 10 T€X MOp, MOKA €ro BMHA HE OyleT J0Ka3aHa B
YCTaHOBJIEHHOM YTI'OJIOBHO-IIPOLIECCYaJIbHBIM 3aKOHOM NOpSJKE W YCTaHOBJIEHA
BCTYNMBIIMM B 33aKOHHYIO CWIy Hpuroopom cynga [41]. JlanHble nojgokeHus
OTpaXkaroT MPUPOAY IPUTOBOPA KAK AKTA OTIPABIICHUS ITPABOCYIHSI, OTHOBPEMEHHO
C TeM mpenamnonaras HEOOXOIUMOCTb COONOACHHUS TpeOoBaHUM, Kak K (opme
IIPUTOBOPa, TaK M K €ro COAEPKAHMIO, OINPEAENAs IMPOLECCYAIbHOE 3HAUCHUE
naHHOro akta. [IpuroBop mpencraBisieT coO0M MUTOTOBBIN aKT, XapaKTepU3yIOIUn
YTOJIOBHO-TIPOLIECCYAJIBHYIO JIEATENBHOCTh OPTaHOB CIIECTBUS U Cyla, B KOTOPOM
OTpaXxaroTcss OCOOEHHOCTH OTIIPaBJICHUS MPABOCYAUS KaK OCHOBHOM (QyHKIMH
opraHoB cynaeOHoit Biactu. A.Il. I'ychbkoBa yka3blBaeT, 4TO MpoliecCyalibHas
3HAYMMOCTh TPUTOBOpPA 3aKIIOYAETCAd B €ro CYIIHOCTH KakK aKTa, KOTOPbIM
pasperiaercsi yrojloBHO-TipaBoBoW KoHGmHKT [28, c¢. 46]. HN.A. Ocramnenko
yKa3bIBa€T, YTO B IMPUTOBOPE OTPAXKAIOTCS HAJIUYHE COOBITHUS NPECTYIUICHUS,
COCTaBa MPECTYIJICHUS, BUHBI OACYIUMOIO B €r0 COBEpPIIECHUH JINOO €€ OTCYTCTBHS
U, COOTBETCTBEHHO, OMNPEAEIAETCS BUJA W Ppa3sMep HA3HAYAEMOIO YrOJIOBHOIO
Haka3aHWs JIMOO MPaBOBbIE MOCIENCTBHUSI HEBUHOBHOCTH MOACYIMMOrO, BKIIIOYAs
BO3HMKHOBEHHE y HEr0 Mpasa Ha peadbunutanuto [57, ¢. 20].

B.B. BaHupllieB BBIIEIAET CIEAYIOIIME NPU3HAKH, XaPaKTEPU3YIOLINE
COLIMAJIBHO-TIPABOBOE 3HAYEHUE MTPUTOBOPA:

— TPUTOBOp NPEIACTaBISET COOOM E€AMHCTBEHHBIM MpoOLEeCcCyalbHBIN aKT
NpU3HAHUS OJCYIUMOr0 BUHOBHBIM, BJIEKYIIUN HACTYIJIEHUE TPABOBBIX
MOCJIEICTBUI, IPETYCMOTPEHHBIX 3aKOHOM.

— MPUTrOBOpP MOCTAHOBIISAETCS AJIS 3alIUThl MpaB, CBOOOA M OXpaHsIEMBbIX
3aKOHOM MHTEPECOB BCEX YUYACTHUKOB YTOJIOBHOI'O CYONPOU3BOICTBA.

— B Clydae HE3aKOHHOro JHOO HE0OOCHOBAHHOTO OOBHMHEHMS JUIA B
COBEPIIEHUU MPECTYIUICHUSI IPUTOBOP BBIIMOJIHAET MPOLECCYATbHYIO
GyHKIHIO peaduIuTaIum.

— IPUTOBOP XapaKTEPHU3YET IOPUINYECKYIO KBATU(HUKAIIUIO COBEPILIEHHOIO
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MPECTYIUICHUS, XapaKTep U CTEMEeHb €ro OOIIECTBEHHON OMacHOCTH, a
TAK)K€ aHAJIOTUYHbBIE MPU3HAKHU JTUYHOCTH HOJICYIUMOTO.

— TIPUTOBOpP,  COOTBETCTBYIOIIMM  TpeOOBaHMSIM K  3aKOHHOCTH,
000CHOBAaHHOCTH U CIPaBEJIMBOCTU, BBICTYIAET B KaueCTBE CPEACTBa
YKpEIJICHUSI aBTOPUTETAa MpaBoCcyauss W (HOPMUPOBAHUS MACCOBOTO
npaBoco3Hanus [17, c. 696].

IIpoueccyanbHOE 3HaUEHUE TPUTOBOPA OINPEIAEIAETCA B COOTBETCTBUU C €TI0
IIPABOBOM  IIPUPONOW KaK IMPOLECCYAIbHOIO AaKTa, KOTOPBIM  OTpa)kaer
IOPUANYECKYIO KBATM(DUKAIIUIO TIPOIIECCYATbHOM JEATENHHOCTH CIEACTBEHHBIX U
CyneOHBIX OpPraHoB, 3aBepIliasi pACCMOTPEHUE YTOJIOBHOTO Jieia U pa3perias ero mo
cymectBy. Berynmas B 3aKOHHYIO CHIJIy, TPUTOBOP MpHOOpETaeT MNpU3HaK
00111€0053aTeTbHOCTH, BBICTyNasi OJAHOBPEMEHHO B KayeCTBE OCHOBaHMS IS
IIEPECMOTpa YrOJIOBHOIO JIENa.

W3noxkeHHoe 1o03BOMSIET  COPMYJIUMPOBAaTh  CIEAYIOIIEEe OIpenesieHne
NpUTroBOpa Cylda Kak akTa NpaBOCYAMs: MPUTOBOP Cyda MPEACTaBIseT coOOM
BBIHOCUMOE OT HMMEHM TOCYAapCTBa OKOHYATEIBHOE PELUIEHUE IO UTOram
pacCMOTPEHHUS YTOJIOBHOTO J€la W Pa3pelieHUs] €ro Mo CyHIeCTBY, BBIHOCHMOE
CYIOM IEPBOM MHCTAHLUMH M PA3peIIArOIee BOIPOCHl BUHBI JULA B COBEPLICHUU
IIPECTYIUICHUSI, BUAE M pa3Mepe HAa3HAYaeMOr0 HAKa3aHWs, HHBIX YIOJOBHO-

IMPaBOBLIX HOCJ'ICI[CTBI/Iﬁ BHUHBLI JINIIa 0o IMPpU3HaHUA €0 HCBMHOBHBIM.

1.2 3navyenue npurosopa cyjaa

WUtak, npuroBop MOXKET OBITh OINPEIAEIEH KaK pelIeHue O BHUHE WU
HEBHUHOBHOCTHU TMOJICYIUMOTO, BBIHECEHHOE CYJOM IEpPBOM WU aneuIsIuOHHON
uHcTtanuu. Yactb 1 crarbum 118 Koucturynuum PO 3akpemiser npuHIUIT
OCYIIECTBIIEHUSI TpaBocyaus Toiabko cyaoMm [41]. Takum o6pa3oM, yroioBHOE
HaKa3aHUe MOXKET ObITh Ha3HAYEHO MCKIIOUUTEIbHO HA OCHOBAHUM BCTYIHBIIIETO B
3aKOHHYIO CHITY TTPUTOBOPA.

B coorBerctBuM co crareeir 297 VYIIK P®, B OTHONIEHMM MNPUTOBOpA
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NPEIbSABISIOTCS TPEOOBAHMS O €ro COOTBETCTBUHU CIEAYIONIMM KPHUTEPHUSM -
3aKOHHOCTh,  CHpPABEIJUBOCTh,  MOTHBHUPOBAHHOCTh U  OOOCHOBaHHOCTb.
OcHOBBIBasICh Ha aHanu3e BblLenpuBeAeHHOM HOpMbl, O.I. bnuHOBa, BBIIENSAET
CIENYIOIINE MPU3HAKH, XapAKTEPU3YIOIIHUE IIPUTOBOP:

— TMPUTrOBOp TMPENCTaBIAET COOOW  pelleHHe Ccyda M[EepBOM  WIH
ANeJUBIMOHHON HHCTAHLMWH, BBIHECEHHOE II0 CYIIECTBY YTOJIOBHOIO
nena.

— IIpH pa3pelIeHUH BOIPOCOB BUHBI WM HEBUHOBHOCTH IOACYAUMOTO, CYJI
B IPUTOBOPE pa3pelIaeT TaKKe BOINPOCHl HA3HAYEHUS YIOJIOBHOIO
HaKa3zaHus 100 0CBOOOXKIeHUS OT Hero [12, ¢. 16].

[{enb yrosioBHOro CyJONpPOMU3BOJCTBA 3aKJIIOYAETCS B 3aLIUTE MPaB U CBOOOA
JUYHOCTH, a TAKXKE€ OXPAaHSIEMbIX 3aKOHOM HHTEPECOB IOCYIapcTBa M OOIIECTBA.
JlaHHas 1Lenb JOCTUTaeTcs B IPOLECCE HMEIOLIEH mpoleccyalbHyo (opmy
JESATENbHOCTH 0 Pa3pelIEHUIO0 YTOJIOBHO-NPABOBBIX KOH(IMKTOB. Kak yka3biBaeT
M.B. bensieB, iMEHHO YroJOBHOE CYIOIPOU3BOJICTBO CIEAYET NMPU3HATh Haubosee
3¢ (PEeKTUBHBIM C€IIOCOOOM OXpaHbl MpaB JHYHOCTH M OXPAHSIEMBIX 3aKOHOM

a ¥ o01IecTBa OT MPOTUBOIIPaBHBIX nocArarenseTs [11, c. 27].

Kak yxe orMeuanoch paHee, CYUIHOCTHbIE MPU3HAKU TPUTOBOpPA KaK
WUTOTOBOI'0 MPOLIECCYAJIbHOIO PEUIEHUsI, KOTOPOE BBIHOCUTCS CYAOM Ha OCHOBAaHUU
PacCMOTpPEHHUs YroJOBHOTO JIENla M €r0 pas3pelieHusi Mo CYIIECTBY, MOT'YT OBITh
BBIBEJICHBI M3 MOjokeHui nmyHkra 28 crateu 5 YIIK PO. BmecTe ¢ TeM B HayuHOU
Ccpele CYIIECTBYIOT pPa3JIMYHbIE MOAXOAbl K MOHMMAHHUIO TMPUTOBOpPA Kak akTa
npaBocyaus. Tak, I'M. 3aropckuil mosaraer, 4ro HOPMAaTHBHOE OIPEACIICHUE
MIPUrOBOpa CJEAYET JIONOJIHUTh YKAa3aHUEM Ha IOCTAHOBIICHUE IPUTOBOpa B
coBemarenbHo komHare [33, c¢. 11]. B cBow ouepens, K.B. T'onoBuHckas u
N.A. OcrarneHko yKa3bIBalOT, YTO MPUTOBOP MPEICTABISET COOOM OKOHYATEITHLHOE
peuieHre cyaa MO YroJOBHOMY Je€ly, MMEIIIee 3akoHHyw cuiy [23, c. 27].
Haxkonem, ®.A. AbGamieBa 0TMEUaeT, 4TO MPUTOBOP MPEACTABISIET COOOH peIeHue

BOIIpoCa O BHHOBHOCTH 00 HEBUHOBHOCTH nmoacyauMoro B IIpCAciax
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npeabsBIEHHOro emy ooBuHeHus [1, c. 217].

Eme B cOBETCKOM YrolIOBHO-IPOLIECCYaTbHOM AOKTPUHE OTMEYAIOCh, UTO
IPUTOBOP OTPAXKAET COLUATBHO-MOIUTHYECKYIO, IPABOBYI0 U MOPAJIbHYIO OLEHKY
IPOTUBONPABHOMY JAESHUIO U JIMYHOCTH BUHOBHOTO B €r0 COBEPILICHHUH JIHIIA,
BbIpaKaeMyro oT umeHu rocympapctsa [12, c. 18]. U./. IlepnoB yka3bpiBaji, 4To
IPUTOBOP BKJIFOYAET B CBOE COAEPIKAHUE OTBETHI HA CIENYIOLIHUE BOIPOCHI:

— HaJU4He COOBITUS MPECTYIUICHHUS.

— BHMHA B €r0 COBEPILICHUH MOJACYAUMOTO.

— BHJI YTOJIOBHOI'O HaKa3aHUs, HA3HAYEHHOI'0 B OTHOLIEHUH MOJCYAUMOTrO,

U €ro pas3mep.
— pas3pelleHHe 3asBJICHHOIO B COCTaBE YTOJIOBHOIO JeNia T'Pa)KAaHCKOIro
ucka [58, c. 13].

IIpu sToMm, kak ormeuana [ H. AreeBa, BOpocsl 0 HA3HAYCHUU HAKA3aHUS U
pa3pelIeHNH TPAXKIAHCKOTO UCKa pa3pelIatoTCs B HPUTOBOPE MOCTONBKY, HOCKOIBKY
OHU CBSI3aHBI C PEUICHHEM BOIpPOca O BUHOBHOCTH [2, ¢. 101]. Ha mpou3BoaHbIii
XapaKTep BOMPOCOB O HaKa3aHUM M pa3pelieHHH TPakJJaHCKOTO HMCKa yKa3blBajia
takxke A.IL I'ycekoBa [27, c. 93].

KO.M. I'pomieBbiM ObLIO CHOPMYIUPOBAHO ONPEAEIECHUE PUTOBOPA KaK aKTa
paspenieHus CyoM BOIPOCOB O HAIUYUU JIMOO OTCYTCTBUU COOBITHUS IPECTYIIICHUS
Y BUHBI MOJICYIUMOIO B €r0 COBEPIICHUS, BBIHOCUMOIO OT UMEHH TOCY/apCTBa U
OTpaXkaroUIero BHYTPEHHEE YOEKIEHUE Cy[a B MPaBUIBHOCTH BBIHECEHHOIO MMU
pemenus [24, c. 19]. M.T. Amup6ekoBa u B.H. TpoHeBa orMeuaroT, 4ro s
IIPUTOBOPa CBOMCTBEHHO HAJIMYME MPEAMETHOTO M MPOLECCYaTbHOIO MPU3HAKOB.
[Ton mnpeaMETHBIM TPU3HAKOM CJEAYeT MOHUMAaTb MEPEYEHb BOIPOCOB,
paspelraeMbIX B PUTOBOPE CyAa, BEAYIIYIO POJIb B CUCTEME KOTOPBIX UT'PAET OTBET
Ha BOMPOC O HAJIMYUU JUOO OTCYTCTBUU BHUHBI IMOACYIUMOrO B COBEPIICHUU
NPECTyIUICHUs JMOO €ro HEBMHOBHOCTM W HAa3HAUCHUU B OTHOIIEHUU HETO
HaKa3aHUs B cllyyae MpU3HAHMUS BUHOBHBIM. [IpeameTHbI mOpHU3HAK CleayeT
IPU3HATh KPUTEPUEM OTIPAHUYECHUS TPUTOBOpPa OT HHBIX BHJIOB pEIICHUH,

BBIHOCUMBIX CY/IOM B YTOJIOBHOM CYIONPOU3BOACTBE |8, c. 30].
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H3ioxxeHHOe MO3BOISIET OIpeaAcIUTbL 3HAYCHHUC IIPUIOBOPAa KaK akKTa
HY6J'H/I‘IHOI\/'I BJIaCTH, KOTOpBIﬁ IMPUHUMACTCA OJIA 3allUThl MHTECPCCOB IOoCyAapCTBa U

00l111eCTBA U YCTAHABIIMBAET UCTUHY MO KOHKPETHOMY YTOJIOBHOMY JIEITY.

1.3 Buabl npuroBopos cyjaa

Ha f1oKTpuHanbHOM ypOBHE CYIIECTBYIOT pa3jIMYHbIE TMOAXOABI K
KJaccu(UKAIMM ~ TPOLECCYaIbHBIX  PEIICHUM CyObEKTOB YTOJIOBHOTO
CYIONpPOU3BOACTBA. Tak, COOTBETCTBYIOLIME pEIICHUS KIacCUPUIUPYIOTCS B
COOTBETCTBUM C TAKUMU KPUTEPHUSIMHU, KaK:

— CYOBEKTBI, HaJICJICHHbIC [TPABOM Ha MPUHSITUE PEIICHUS.

—  COZEp)KAHUE PELICHUS.

— cTaaus YrojOBHOIO MPOLECCA, B XO/I€ KOTOPOH BBIHOCUTCS PELLICHHUE.

— 00s13aTenbHbIN 100 (QaKyIbTaTUBHBIN XapakTep pemieHus [47, c. 32].

Opnako mpu kiaccu(UKaluv BHUJIOB MPUTOBOpA Cyda CIEAYET YUUTHIBATh
0COOCHHOCTH MPABOBOM MPHUPOJBI JAHHOTO aKTa KaK UTOTOBOI'O MPOIECCYaIbHOTO
pelieHus, aJapecoOBaHHOIO CTPOTo ompeneneHHomy Jmuiny. Kak mnpaswio, B
OOJNBIIMHCTBE CllyyaeB KiaccUUKaius CydeOHBIX MPUTOBOPOB OrpaHUYMBAETCS
JIeTICHeM Ha OOBWHUTENIBHBIC W OlpaBiarenbHbie [72, c. 524]. Bmecte ¢ Tem
MO3UIIMS, B paMKaX KOTOPOI OTpUIIAE€TCs CYIIECTBOBAaHUE UHBIX BUJIOB IIPUTOBOPOB,
IIOMUMO OOBHHHUTEIBLHOIO W OIpaBIaTelbHOro [54, ¢. 546], BUIAUTCS W3IIHIIHE
YIPOILIEHHOW U HE TTO3BOJISIET OTPA3UTh CYIIIHOCTh U 3HAYEHUE PUTOBOPA B CUCTEME
AKTOB YTOJIOBHOT'O CYZIOIIPOU3BOJICTBA.

B coBerckolt JOKTpUHE YTOJIOBHO-IIPOIIECCYATbHOTO MpaBa KiaccupuKanus
npuroBopoB, npemioxkeHHas M.J[. IlepnoBeiM, BKiItodana B ceOsl CIEAYIOIIUE WX
Pa3HOBUHOCTH:

— TIPUTOBOPHI, BCTYIMHUBIIME B 3aKOHHYIO CHJIYy U HE BCTYNUBIIHE B

3aKOHHYIO CHUITY.

— TPUTOBOPHI, KOTOPhIE MOTYT OBITh 00XaJOBaHBI B CyJe KacCallMOHHOMU

u
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Hannas  kiaccuukanus, OJHAKO, BHJUTCS  CIHOPHOM, IOCKOJBKY
0o0XaJoBaHUE B Cy/le aneJUISIMOHHOM M KacCallMOHHON WHCTaHIMKM MPUTOBOpA,
BCTYNHMBILIETO B 32aKOHHYIO CHITY, I10 OOLIEMY MPABUITY HE JIOIyCKAETCS.

Haubonee nmonHoM cieayeT mpu3HaTh KiIacCU(PUKALMIO BUIOB MPUTOBOPOB
CyZla, OCHOBaHHYIO Ha CIEAYIOIIHNX KPUTEPUSIX:

— pe3yabTar pacCMOTPEHHUsI OOBHHUTEIHHOTO 3aKJIIOUCHHUS.

—  CYI, BBIHECIIMM IIPUTOBOD.

— COCTaB Ccyza.

— 00BeM uccienoBaHus 00CTOSTENBCTB YTOJIOBHOTO JIENa.

— TOPSJIOK 00KaJOBaHUs U MEPecMOTpa.

JlanHas knaccu(uKalys yYUTHIBAET BOZMOXKHOCTH MEPECMOTPA MPUTOBOPA
CyZla epBOil MHCTAHIIMY B alleJUIIUOHHOM IOPSJIKE, a TAK)KE TAKHE BHJIBI 0COOOr0
HopsiAKa CyIOMPOU3BOJCTBO, KaK MPOM3BOICTBO MO JejiaM B JOpME COKPAIIEHHOTO
JO3HAHUSA, MPOU3BOACTBO IO J€laM, IO KOTOPBIM 3aKJIIOYEHO JOoCylaeOHOe
COIJIAaLIEHUE O COTPYAHUYECTBE W IPOM3BOACTBO [0 J€laM, IO KOTOPBIM
OOBHMHSIEMBIN HE OCTIAPUBAET NMPEIbIBICHHOE OOBUHEHHUE.

B cooTBeTcTBUM ¢ KpUTEpHUEM PACCMOTPEHUSI OOBUHUTEIHHOTO 3aKJIFOYEHUS
MOTYT OBITh BBIJICJICHbI OOBUHMUTEIIBHBIN U ONpaBAaTelIbHbIN MPUTOBOPHI. JlaHHAs
KJ1accu(UKAIMs SBISIETCS OCHOBHOM, MOCKOJIBKY BOIIPOC O BUHE MOACYIUMOTO B
COBEPIIEHUHU MPECTYIUIEHUS MPEANnonaraeT GopMyIupOBKY MOI0KUTEIBHOIO JINOO
OTpUIIATEIBLHOTO OTBETOB [48, ¢. 35]. B 3aBucHuMoOCTH OT OTBETa HA JJAHHBIM BOIIPOC
BBIHOCUTCSI OOBHHHUTEIBHBIA TUOO OMpaBaaTeibHbIA MPUTOBOp. B TO ke Bpems B
cllydae M3MEHEHHusi o0beMa OOBHMHEHMs, a TaKKe MPOM3BOJICTBA IO JeliaM O
COBEPIIIEHUM MHOXXECTBEHHBIX JIMOO TPYMIOBBIX MPECTYIJICHUNH MOXKET HUMETh
MECTO COYETaHHe OOBHUHUTEIBHOIO U ONPABIATENLHOTO IPUTOBOPOB.

Ha omnpeneneHHoM  3Tane  MCTOPUYECKOTO  Pa3BUTUSL  YTOJIOBHOTO
CYIONPOU3BOJCTBA (PAaKTUUYECKHU CYIIECTBOBAIM TaK Ha3bIBAEMbIE€ MPOMEKYTOUHBIE
PUTOBOPBI, BHIBOJ, O BUHE JMOO HEBMHOBHOCTH OOBHHSIEMOIO B KOTOPBIX HE
orpaxanca. Kak ormewaer @O.H. @arkymimH, QI8 CPEIHEBEKOBOIO

WHKBU3HUIMOHHOIO IIpoHecCa XapaKTCPHBIM OBIJIO BBIHECEHHUE peUICHUsA, HC
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CoJIep KaIero KOHKPETHOTrO OTBETa Ha BOMPOC O BUHOBHOCTH JINOO HEBUHOBHOCTH
NOACYIMMOI0, OTHAKO BJIEKYIIEro 3a cO0O0M onpeereHHble OTPAHUUEHUS €ro MpaB
a1u00 BBICTYMAIONMIETO B KAaYE€CTBE OCHOBAHUS [IJIi MPUMEHEHUSI WHBIX YTOJIOBHO-
PaBOBBIX MEP pernpeccuBHOro xapakrepa [10, c. 152]. ABTop oTMe4aeT Takxke, 4To
B COBETCKOM  YIOJIOBHOM  CYIONPOM3BOACTBE HE  IPEAYCMATPHUBAIOCH
MIPOMEXYTOUYHBIX TMPUTOBOPOB, OMHAKO JIaHHBIN TE3UC SIBISETCS O00OCHOBAHHBIM
auib yactudHo [78, c. 242]. C ogHOM CTOPOHBI, B COOTBETCTBUU CO cTarbedt 309
VIIK PC®CP mpenycMaTpuBaJINCh  HMCKIIOUUTEIBHO OOBHHUTENIBHBIA U
onpasaaTeabHbI puroBopsbl. OaHako yacTk 2 ctatbu 308 YIIK PCOCP nomyckana
BO3MOKHOCTh HAIlpaBJICHUs [IeJa Ha JIONOJHUTEIIBHOE paccieqoBaHUE Ha
OCHOBAHWMU WHUIIMATUBBI Cylda. B mpakTuke Ha YyKa3aHHBIA NEPUOJ BpPEMEHU
MOJIyYHJIa PACPOCTPAHEHUE TEHACHINS K BBIHECEHHUIO JAHHOTO BHJIa MPUTOBOPOB
B OTCYTCTBHME JIOKA3aTelIbCTB, ABJISIOMIMXCS JTOCTATOYHBIMMU I MOCTAHOBIICHUA
OTIPaBIATEILHOTO JIMOO OOBUHHUTEITHLHOTO MPUTOBOPA.

CornacHo JIeCTBYIOIIEMY YTOJIOBHO-IIPOLIECCYAIbHOMY 3aKOHY, B IPUTOBOPE
JIOJDKEH OBITh OTPaKeH KOHKPETHBIM OTBET Ha BOMPOC O HAJIUYMAW BUHBI
MOJICYIMMOTO B COBEPIIEHUU MPECTYIUICHUs], (QOPMYIMPOBKA OTBETA HA KOTOPHIi
OCYIIECTBIISIETCA B COOTBETCTBUU C MPUHITUTIOM TOIKOBAHHUS JTFOOBIX HEYCTPAHUMBbIX
COMHEHHH B MOJIb3y 00BUHAEMOro. lHOe HapyiaeT KOHCTUTYUUOHHBIN TPUHIIUI
PE3yMIIMA HEBUHOBHOCTH.

Crares 302 VIIK P® npemycMarpuBaer pasleieHHUE IPUTOBOPOB Ha
OOBUHUTENBHBIC U OlpaBaarTenbHblie. OCHOBY JaHHOM KiIacCU(PUKAIMKM COCTaBIsSET
KPUTEPU HTOTOB OOCYXKIICHUSI BOIIPOCOB, KOTOPBIC Pa3pEIIatOTCsS CYAOM TIpH
IIOCTAHOBJICHUU MPUTOBOPAa B COBEIIATENIBHOM KOMHATE, W MX pPa3pClICHUS B
nopsiike miaBbl 39 VYIIK P®. Ilopsgoxk mocTaHOBIEHUS MPUTOBOpaA SBISIETCS
AQHAJIOTUYHBIM B TOM CJIy4ae, €CJIM YrOJIOBHOE JI€JI0 OTHECEHO K IOJICYIHOCTH
MUPOBOTO cyapu. HakoHel, mpu aneyuisiiuOHHOM OOXKaJIOBaHWW MPUTOBOpa CYA
Takke GOpMyTUPYET OTBETHI HA COOTBETCTBYIOIINE BOMPOCHI, OHAKO HE BHIHOCUT
IIPUTOBOP, B CIy4yae MPU3HAHUSA ANEUSIIIUOHHON Kalo0bl WIH MPEACTABICHUS HE

NoJIeKaled yIOBIETBOPEHHUIO.
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[To kaxaoMy YrojOBHOMY €7y BBIHOCUTCS OJWH MPHUTOBOP, KOTOPHIM
paspeliaercss BONPOC BHUHBI MOACYIMMOr0, BHJIa M pa3Mepa Ha3HaA4YaeMOoro
YTOJIOBHOTO HAKa3aHMsI B COOTBETCTBUM C BBIBOJAMHU Cy/la O HAJIUYUU COOBITHS
MPECTYIUIEHUS, TPU3HAKOB €r0 COCTaBa B JACSTHUU MOICYIMMOIO U €r0 BMEHSIEMOCTHU
au00 HEBMEHAEMOCTH. Bompoc 0 Hanuyumu MpPU3HAKOB COCTaBa MPECTYIUICHUS B
JNESHUH TIOACYIUMOr0 OTPakKaeT KBalHW(PHKAIMIO JESTHUS C YYETOM IPHU3HAKOB
00beKTa MPECTYIUICHUSI U €ro OOBEKTHMBHON CTOPOHBI, B TO BpeMs KaK IPU3HAK
BUHOBHOCTH TOJICYIUMOTO XapaKTEPU3YeT CYOhEKTUBHYIO CTOPOHY MPECTYIUICHUS,
a TPU3HAK BMEHSIEMOCTHU - HaJUuMe JUOO OTCYTCTBHE HAJJIEKAIIETo CyObeKTa
npecTyruieHuss. B cBoeil e COBOKYIMHOCTH OTBEThl Ha BBINICTICPECUUCIICHHBIE
BOIIPOCHI OTpakaloT HAJIMYME MPU3HAKOB B COBEPIICHHOM JESHUM TPU3HAKOB
cOoCTaBa MpeCTyIieHus B uenom [72, c. 520].

OOGBUHUTENBHBIE TMPUTOBOPHI MOTYT OBITh MOApa3JEiCHbl Ha CIEAYIOIINE
BUJIBI:

— ¢ Ha3HAY€HUEM HaKa3aHUs U ero (PaKTUYECKUM OTOBIBAHUEM.

— C Ha3HAYEHHEM HaKa3aHHs U OCBOOOXKEHUEM OT ero oTobiBaHus. K unciy
JAHHBIX TPUTOBOPOB CIIEAYET OTHECTH MOCTAHOBJIEHHBIE B CBSI3U C
U3JaHMEM aKTa AaMHHCTHMH M BBIHECEHHBIE B MOMEHT OTOBIBaHMS
MOJICYIMMBIM O] CTPa’kei BCEro CpokKa Ha3HAYEHHOI0 HaKa3aHUs B BU/JIC
JIAIIEHUS] CBOOOJIEI.

— 0e3 Ha3HAYEHHS HaKa3aHUs.

[TocraHoBieHre CyIOoM  OOBHHHUTEIBHOTO  TPHUTOBOpa  JIOMYCKAaeTCs
UCKIIFOUUTENIbHO  TPH  YCIOBMM  HAJW4YUS  COBOKYMHOCTH  JIOCTOBEPHO
YCTAHOBJIEHHBIX O0CTOSTEILCTB, KOTOPHIE XapaKTEPU3YIOT HAIMUNE UMEIOIIETO BCE
NPU3HAKA COCTaBa NPECTYIUICHUS OOIIECTBEHHO OINACHOTO JESHUS W BHUHY
MOJICYIMMOTO B €70 COBEPIIICHUU.

Kak yxe oTmeuanoch BbIIIE, IPU pa3pelICHUU CYJIOM YTOJOBHBIX Jell 00
OOBHHEHUHM B COBEPIICHUHM HECKOJBKHX MPECTYIUICHUHA OIHOTO JHIia JOo B
COBEPIIIEHUU OHOTO MU HECKOJIbKUX MPECTYIUICHUHN IPYIIIbI JIUIl, OOBUHUTEIbHBIN

U OIpaBAaTEIbHBIN MPUTOBOPHI MOTYT COYETAThCs MEXIY coOoif. Tak, B ciydae

19



MIPU3HAHMS MMOACYIUMOr0 HEBUHOBHBIM B COBEPILICHUHN OJHOIO U3 MPECTYIUICHUMN U
YCTAHOBJICHHUS €r0 BUHOBHOCTH B COBEPIIICHUU APYTOro, Cyl BEBIHOCUT MIPUTOBOP 00
ONpaBJaHWMU TMOACYIMMOr0 B YacTH IIEPBOrO NPECTYIUIEHUS W OCYXIECHUU 3a
COBEpIICHUE BTOPOrO, OJHAKO B LEJIOM JIAHHBIA MPUTOBOpP  SIBIISIETCA
OOBUHUTENBHBIM. B ciyyae ke, eciu TPUTOBOP, OIPABIbIBAIOIINN YacTh
HECKOJIBKHUX MOJICYIMMBIX B COBEPIIEHNUH OTHOTO MPECTYIUIEHUS U OCYKAAFOIINN X
B COBEPIIEHUH JAPYrOro, BBIHOCUTCA CYIOM B OTHOLIEHHUU TPYIIIbI MOACYIUMBIX, OH
coYeTaeT NpUu3HaKu OOBUHUTEIBHOIO U OMPABIATEIHHOTO.

B cooTBeTCTBHM C KpUTEPUEM MHCTAHILIMM BBIHOCSIIIETO IPUTOBOP Cy/la MOTYT
OBITH BBIJIETIEHBI MPUTOBOPHI, TOCTAHOBJIEHHBIE CYIOM MEPBOM U amneJUILUOHHON
uHCTaHuMil. HakoHel, B COOTBETCTBUU C KPUTEPUEM COCTaBa Cy[a, BBIHECIIErO
cyla, MOTYT OBITh BBIJIEJICHBI MPUTOBOPHI, MOCTAHOBJICHHBIC E€IMHOHAYAJIBLHO W
KOJUTETHAIBHO. [lepByro rpynmy COCTaBISIIOT MPUTOBOPBI, KOTOPBIE BBIHOCATCS
ENUHOINYHO MHUPOBBIMH CYIBSIMH U CyIbsIMU (EIepalibHBIX CYyIOB OOIICH
IOPUCIIUKIIMA B TEpPBOM U aneuisiuuoHHOW uHcTaHuusax. Copep:kaHue BTOPOM
rpynmnbsl 00pa3yloT MPUTOBOPHI, KOTOPHIE BBIHOCATCS CYACOHBIMU KOJUICTHUSMH B
coctaBe 3 cyumed deaepalbHBIX CYI0B OOINeH IOPHUCAUKINK TIepBOH U
aneUSIIUOHHON WHCTAaHLUMM, a TaKKe BBIHOCHUMBIE KOJUIETUEW MPUCSIKHBIX
3acenareneil. IlocnenHue XapakTepu3yrOTCS HAJIUYMEM CJIOKHOW BHYTPEHHEHN
CTPYKTYpBI, KOTOpasi oOycliaBiuBaeTcs TeM (PaKTOM, YTO BEPAUKTOM KOJIJIETHUH
MPUCSKHBIX 3acefiaTernied pa3peniaroTcss BOIPOCkl PpakTa, KOTOphIE B JajJbHEHUIIIEM
OTPAXKAIOTCS B MPUTOBOPE KaK BHIBOJbI. MOTUBUPOBAHHOCTh U OOOCHOBAaHHOCTH
PUTOBOPA, BEHIHECEHHOTO KOJUIETHEN MPUCSIAKHBIX, 00YCIaBIMBAIOTCS CChUIKON Ha
OTBETHI NMPHUCSKHBIX HA BOIPOCHI OMPOCHOIO JINCTA C YYETOM HMX FOPUINYECKOU
kBaspukanuu, HopMymHpyeMon MmpeacenareabCTBYIONINM, B TEKCT€ IPHUTOBOpa
[15,c. 87].

Huddepenmanus nporeccyalbHbIX (HOpM yroJOBHOTO CYIOMPOU3BONICTBA,
BHEIIIHUM BBIPAXKEHUEM KOTOPOU BBICTYIIAET HOPMATUBHOE 3aKkperuieHre B YIIK PO
0COOBIX MOPSAJIKOB YTOJIOBHOTO CYJOMPOU3BOACTBA, MO3BOJSET KIACCU(DUIIMPOBATD

ITPUTOBOPEI Cyaa 110 CIICAYIOIIUM OCHOBAHHAM!
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— TIOCTaHOBJICHHBIN B 00IIIEM MOPSIKE.

— TIIOCTAaHOBJIIEHHBI TPU COMIACHHM TMOACYAUMOIO C HPEIbIBICHHBIM
OOBHHEHHEM.

— TIOCTAHOBJICHHBIA TMpH 3aKIIOYEHUU JOCYIEeOHOro COIVIAlIeHUs O
corpynauyectse [81].

[Ipu BblHECEHMM TpUroBopa B OOIIEM TMOPSAKE HCCIENOBaHHE BCEX
00CTOATENHCTB YTOJIOBHOIO JI€Ja OCYLIECTBISIETCA CYIOM B ITOJTHOM 00BbEME B XOZE
cynebHoro cnenctBus. B cBoo ouepenp, B ciaydae 3aKIIOUEHHS] JOCYACOHOTO
COIIALIEHUSI O COTPYAHUYECTBE JIMOO COMIacus MOICYAUMOrO C IMPENbSIBICHHBIM
OOBHHEHHEM HCCJIEOBAaHUE JOKAa3aTeIbCTB B CyAeOHOM CJIEACTBUUM HE
IPOU3BOAUTCSA, U CYI OIPAaHUYMBAETCS MPOBEPKOW MHCHbMEHHBIX MaTepUaioB
CJIEICTBEHHOT0 opraHa. Bmecte ¢ TeM Ha cTaaud CyaeOHOrO CJIEACTBUS MOTYT
UCCIIEIOBAThCSl OOCTOSITENICTBA, XaPaKTEPU3YIOMIME JIMYHOCTh TMOICYIUMOrO |
0o0CTOATENbCTBA,  CMATYaromMe  Jubo  ordryaroume  Hakazanue.  [lpum
CYIONIPOU3BOJCTBE B YIPOUIEHHOM MOPSAKE MOXET ObITh MOCTAHOBJIEH TOJBKO
OOBUHUTENBHBIA MPUTOBOP, 00XKaJTOBAHHUE KOTOPOTO B CBSI3M C NMPOTHBOPEUYHEM
BBIBOJIOB CyJla (PaKTUUECKUM OOCTOSITENIbCTBAM YTOJIOBHOT'O JieJia HE JIOMYCKAEeTCs.
Bmecte ¢ Tem HeoOocHoBaHHOW BuauTcs no3uuus B.B. KopskoBiesa, koTopblil
IIOJIaraeT, 4YTO JUI1 YIPOILIEHHOIO0 MOpsAJIKa CYIOIPOU3BOACTBA CBOWCTBEHHO
HaJM4Yue YOpPOILIEHHOrO MPeaMeTa JOKa3bIBaHUs, TOCKOJIbKY B JAHHOM CIllydae He
yCTaHABJIMBAIOTCS BCE OOCTOATENHCTBA, MepeunciaeHnbie B yactu 1 crateu 73 YIIK
P® [77, c. 192]. B.M. BbIikoB 110 JaHHOMY MOBOY OOOCHOBAHHO OTMEUAET, YTO B
Cly4yae YIOpPOIIEHHOrO0 TMOpSAKAa CYIONPOU3BOACTBA MpPEAMET JOKa3bIBAHUS,
COZIep’KaHUE KOTOPOTO COCTABIIAIOT nepeuncieHubie B yactu 1 crtareu 73 YIIK PO
00CTOATENbCTBA, YCTAHABIMBAETCS B XOZ€ MPEABAPUTEILHOIO CIEICTBHS B MTOJTHOM
ooveme [16, c. 233]. Takum o00Opa3om, OTCYTCTBHME HCCJIEIOBAHUS TpEIMETa
JIOKa3bIBaHUSI B XOJ€ CylneOHOro CJEICTBHS HE MPEIoyiaraeT OCBOOOXKICHHS
CIIEZICTBEHHBIX OpPraHOB OT OOS3aHHOCTH [0 €ro YycTaHoBIeHHI0. OTianuue
YIPOILIEHHOrO MOPSAKa CYAONPOU3BOACTBA OT OOILIErO 3aKJIIOYAETCs B TOM, YTO B

YHOPOUICHHOM IOPAAKC CYIOIIPOU3BOACTBA IMPCAMCT JOKA3bIBAHUA ITPUHUMACTCA
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cy/lbel 0e3 TIOMOHUTENIBHOM MPOBEPKHU B XO/€ CyNeOHOIr0o 3aceaHusl.
AMNENISIMOHHOE TPOU3ZBOACTBO UIPAE€T pOJIb MPOBEPOYHOM  CTaauuU
YTOJIOBHOTO  cynonpou3BoacTBa. COOTBETCTBEHHO, O0bEM  JI0KA3aTENbCTB,
UCCJIEAYEeMbIX B XOJ€ aneUISIUOHHOIO MPOU3BOICTBA, HE TOXKIAESCTBEHEH 00bEMY
JI0Ka3aTeNIbCTB, KOTOPBIE UCCIEAYIOTCS TPU MOCTAHOBJICHUH MPUTOBOpPA B 00IIEM
nopsike. CormacHo yactu 2 crarbu 365 YIIK PO, npu npousBoACTBE B Cyle
aneUIILMOHHON MHCTAHIIMU TIPENCENAaTENbCTBYIONIUN Cy/Abs U3JIaraeT Co/lep>KaHue
00aTyeMoro pemieHus cyaa 1 aneuIsSIMOHHON kKano0bl Uin npeacTabieHus. [1pu
9TOM CyJ BIpPaBE COBEPIIATH MPOIEeCCyaJbHbIC JEHCTBUS Il TONy4YEHUS
JTIOKA3aTeNIbCTB, M0 TEM WM UHBIM IMPUYHMHAM HE HCCJICIOBAHHBIX B XO/I€ CY/1€OHOTO
CJIENICTBUSL CyAOM IepBOM MHCTaHIMU. OAHAKO 3aKOHHOCTh, OOOCHOBAHHOCTH U
CIIPaBEUIMBOCTD PEIICHUS Cy/la MEPBOM MHCTAHIIMU MTPOBEPSIOTCS CYJIOM B TIEPBOI
WHCTAHIINY JIUIIIb B TOM CTENEHHU, B KAKOW OHO 00XKayeTcsl.
[To mpu3HaKy BO3MOXKHOCTH 00KaJIOBaHUS U IEPECMOTPA, IPUTOBOPHI MOT'YT
OBITH MONIPA3/ICIICHBI Ha CICTYIONINE PAa3HOBUIHOCTH:
— BO3MOXHOCTH OOXAaJOBaHUS M TMEPECMOTPa KOTOPHIX JOMYCKAeTCs B
MOPSJIKE aneUISIIIHOHHOTO TTPOU3BO/ICTRA.

— BO3MOXHOCTH OOXAaJOBaHUA M MEPECMOTpPa KOTOPHIX JOMYCKAeTcs B
MOPSJIKE KacCallMOHHOTO TIPOU3BOJICTRA.

— BO3MOXXHOCTH 00KaJIOBaHHSI M IIEPECMOTPA KOTOPHIX JIOMYCKAETCS B CBS3U
C HOBBIMH ¥ BHOBHb OTKPBIBIIMMHUCS OOCTOSTEIbCTBAMHU JTUOO B TOPSJIKE
HaJI30pHOTO MIPOU3BOJICTBA.

B anenmisiMoHHOM W KacCalMOHHOM IOPSIKE MOXKET OBITh NEPECMOTPEH
TOJILKO HE BCTYNMMBIIUN B 3aKOHHYIO CHIIY TIPUTOBOpP, TaKUM 00Opa3oM, OTHECEHHUE
IPUTOBOPOB K COOTBETCTBYIOIIUM KJ1IacCU(pUKAITMOHHBIM rpynmam
00yCJIaBIMBAETCSl MPOIECCYaTbHBIMU CPOKaMH JJIsi OOXKaJIOBaHMSI MPUTOBOpa B
COOTBETCTBYIOIIIEM TNOpsiike. B OTCyTCTBHE ameyIsiliMOHHOW M KacCallMOHHOMN
#ano0 MPUroBOp BCTYHAET B 3aKOHHYIO CWIIY C MOCJEIYIOIIUM IMPUBEICHUEM B
UCIIOJIHEHUE. BCTYNUBIINI B 3aKOHHYIO CHITY IPUTOBOP MOXKET OBITh IEPECMOTPEH

TOJIBKO Ha UCKITIOUUTCIIBHBIX CTAJIUAX CYIOIIPONU3BOACTBA.
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Takum  oOpa3zom, Bce BUIbl NPUTOBOPOB  Cyda  MOTYyT  OBITh
KJIACCU(ULIMPOBAHBI MO0 COBOKYITHOCTHM OCHOBAHMM, OTPA)KAIOIIUX OCOOEHHOCTH
Ka)XXJIOTO U3 BUAOB IPUTOBOPOB B COOTBETCTBUM C KPUTEPHUSAMH €TI0 COAECPIKAHMS,

NOpsIIKA BBIHECEHUS U COCTaBa Cy/a.

1.4 Bonipocsl, pa3pemaemMbie CyJI0M NMPH NMOCTAHOBJIEHUH MIPUTOBOPa

[TocTaHoBIIEHHE MPUTOBOpPA TMPEACTABISIET COOOW MpoliecCyalbHbIM HTOT
paccMOTpPEHHs YrOJOBHOIO JIeJJa W pa3pelieHHs €ro CyaoM II0 CYILIECTBY.
[ToctaHoBIIEHHE CyAOM NPUTOBOpa CIEAYET pacCMaTpUBaTh Kak MPOLECCYaJbHbBIN
UTOT PACCMOTPEHHS W PA3PEIIEHUS YIOJIOBHOIO JI€Ja CYIOM IO CYIIECTBY.
CooTBeTcTBHME MPUTOBOpA MPU3HAKAM  3aKOHHOCTH, OOOCHOBaHHOCTH U
CIPABEIJIMBOCTH OKa3bIBAE€T HEMOCPEICTBEHHOE BIMSHHUE HA COOJIOACHHUE IIPaB
YYaCTHUKOB YTOJIOBHOTO CYAOMPOU3BOACTBA CO CTOPOHBI OOBHUHEHUS W 3aIHUTHI U
3aKOHHBIX HMHTEPECOB TocyaapcTBa W obOmiecTBa. COOTBETCTBHE K€ IPHUTOBOPA
KPUTEPUSIM 3aKOHHOCTH, OOOCHOBAHHOCTH U CIPABEIJIMBOCTH B 3HAUYUTEIHHOM
CTeneHU 00yCIaBIUBAETCSA TEM, HACKOJIBKO TTOJTHO B HEM C(HOPMYITMPOBAHBI OTBETHI
Ha BOMPOCHI, pa3pelieHnue KOTOPhIX CYIOM SIBIISIETCS 00s13aTEIbHBIM.

Crarpa 299 VIIK PO 3akperuiser nepedeHb BOPOCOB, Pa3pelIeHuEe KOTOPHIX
CylIOM MpH TOCTAHOBICHUU TpHUTroBopa sBisiercs oOs3arenbHbiM. WM.II. Tlomora
XapaKTepU3yeT COOTBETCTBYIOIIMN TMEPEUYCHb KAaK QITOPUTMHUYECKYH0 MOJETb
JEeSATENbHOCTH CYy/Ia N0 UCCIIEOBAHUIO OOCTOATEILCTB YTOJIOBHOIO Jieia B CyieOHOM
cnenctBuu [59, c. 58]. [locnenoBarenbHas GOpMyIUPOBKA OTBETOB Ha yKa3aHHBIE
BOIIPOCHI B TMPEAYCMOTPEHHOM YIOJOBHO-IPOLIECCYATbHOM 3aKOHOM IOPSIIAKE
IPENOCTaBIsIeT BO3MOXXHOCTh TOJHOrO, MOCIEAOBATEIbHOTO U OOBEKTHUBHOIO
UCCJICIOBAaHUSI BCEX OOCTOSATEIBCTB COBEPILICHUS JICSHHSI, €T0 YrOJIOBHO-TIPABOBOM
KBAIU(DUKAIIMY, YCTAHOBJICHUS BHHOBHOCTHU TMOJCYAIMMOTO M WHBIX FOPUIAYECKH
3HAYMMBIX JJIS pas3pelieHusi Jena M0 CYHIeCTBY o0cTosTenbcTB. Cremayer
YUUTBIBATh, YTO HA KAXIIbIM U3 pa3peuiaeMbIX CyJlOM BOMPOCOB MOXKET OBITH JlaH

TOJIBKO YTBep)IHTeJIBHBIfI 00 OTpHHaTCHBHbIﬁ OTBCT. BGSyCHOBHBIM OCHOBAaHHUEM
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JUIi  BBIHECEHUSI OOBUHMTEIBHOTO TMPHUTOBOpPA BBICTYMAET HCKIHOUUTEIBHO
bopMyIHpOBKa YTBEPAUTEILHBIX OTBETOB HAa BCE IOCTABJIICHHBIE MEpen CYIAOM
BOMPOCHI.

ITepeuncnennsie B yactu 1 crtatbu 299 YIIK P® Bompockl 3arparuBaroT
pa3iMuHble OOCTOATENIbCTBA COBEPIICHHUS] TMPECTYIUIEHUS UM MOTYT ObITh
KJIacCU(UIIMPOBAHBI TIO pa3NIWYHBIM oOcHoBaHWsM. Tak, B.B. JlopomkoB u
C.A. BOpoXII0B BBIJEISIIOT BOIPOCHI, OTHOCSIIHECS K COOBITHUIO MPECTYIUICHHUS,
HAa3HAaYa€MOMY HAKa3aHWIO, TPaXIAHCKOMY HCKY, a TakKXKe SBIISIOLINUECS
JIOTIOJIHUTEIIbHBIMU 110 OTHOLLIEHUIO K TIEPBBIM TPEM T'pyIIiaM BONpockl [22, ¢. 237].
B cBowo ouepenb, [.M. 3aropckuii BBIIENAET OCHOBHBIE  BOIPOCHI,
XapaKTEePU3YIOIIUE MPUTOBOP KAaK aKTa MPaBOCYAMs, U BOMPOCH! JOMOIHUTEIbHbIC
c. 132]. Haubonee noiHoM e ciaeyeT NpU3HaTh KJIAacCU(DUKALUIO, TPEIIIOKEHHYIO
JI.A. BockoOUTOBOM, KOTOpAsl BBIIETSET:

— BOINPOC O HAIUYUM COOBITHS MPECTYIUICHUS M MPUYACTHOCTH K €ro

COBEPIIEHUIO MOACYIUMOTO.

— BONPOC BHJIa HA3HAYAEMOIr'0 MOJACYAMMOMY YTOJIOBHOI'O HAaKa3aHWs, €ro
pa3sMepa ¥ HaJIMYUM OCHOBAaHHMM JJIi OCBOOOXKIEHHS OT YrOJIOBHOM
OTBETCTBEHHOCTH JINOO HAKa3aHUA.

— BOIPOC pa3penieHus rpaXxaaHCKOro NCKa U KOH(UCKALMKY UMYIIECTBA.

— TMpPOYHME BOIMPOCH], BO3ZHUKAIOIIME B CBSI3M C  KOHKPETHBIMHU
oOcrosiTenscTBamu Aena [74, c. 162].

[Ipu »TOM Hambomnee 3HAYMMBIMH CJIEIYET MPU3HATH BOMPOCHI O COOBITHH
MPECTYIUIEHUS U IPUYACTHOCTH K HEMY noacynumoro. K ux uncny ciaenayer oTHECTH
BOIIPOCHI JTOKa3aHHOCTHU COBEPUICHUS TMPECTYIUICHUS, NPUYACTHOCTH K €ro
COBEPIIEHUIO TMOACYAUMOro, KBAIH(PHUKALMUA TPECTYIUICHUS W HAIWYUS BUHBI
MOJCYIMMOIO B COBEpUIEHHOM JesiHuu. [Ipu oTpunaTtesibHOM OTBETE Ha XOTS Obl
OJIMH W3 BBIIICNEPEUNCICHHBIX BOMPOCOB CY/J IMOCTAHOBIISET OIpaBIaTEIbHBIN
PUTOBOP.

Conep:kaHue COBOKYIMHOCTH BOIIPOCOB O BHJIE M pa3Mepe Ha3HAuYaeMoro

YTOJIOBHOT'O HaKa3aHUs U HAJIMIUHU OCHOBaHUM PRI | OCBOGO)KI[GHI/IH OT YI'OJIOBHOI'O
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HaKa3aHUs COCTABJISIIOT BOMNPOCHI O HAKAa3yeMOCTH JESIHUSA, BHJIE YTOJIOBHOIO
HaKa3aHUs U €ro pasmepe, OOCTOATENbCTBAX, CMATYAIOMIUX JUOO OTATYAOIINX
YTOJIOBHYIO OTBETCTBEHHOCTh, BO3MOXKHOCTH 3aMEHbI HaKa3aHUsl Ha 0oJiee MATKUI
BUJl M1 OCBOOOXICHHSI OT YTOJIOBHOTO HaKa3aHWs OO MOCTAHOBJICHHS MPUTOBOPA
0e3 Ha3HAYEHUS HaKa3aHUsl.

OOmMM BOMPOCOM, OTHOCSIIIIUMCS K TPEThed KiacCU(DPUKAITMOHHOW TPYIIIIE,
CJIeyeT MPHU3HATH BOIMPOC OO0 YAOBIETBOPEHUH TPAXKITAHCKOTO HCKAa B COCTaBE
YTOJIOBHOIO J€Na, a TAKXKE pa3Mepax €ro YyAOBIETBOPEHHS W JULY, B MOJb3Y
KOTOPOT'O YAOBJIETBOPSIETCSA T'PAXKIAHCKUN UCK. B ciydae, eciii Ha UMYIIECTBO B
KauecTBE MEpbl 00eCIeueHHs] UICTIOJTHEHUS HaKa3aHUs WIH IPAKJAHCKOTO UcKa ObLT
HAJOXKEH apecT, Cyld TaKXke pa3pemiaer BOIpPOC O JaibHeimer cyasoe
apeCTOBAaHHOI'O UMY ECTBA.

Kaxk BugHO 13 uznoxeHnoro, crarbd 299 YIIK PO 3akpemnisier OTHOCUTENBLHO
MTOJIHBIN MEPEUYECHB PA3PEIIAEMBbIX CYIOM ITPU TOCTAHOBJIEHUH IIPUTOBOPA BOIIPOCOB,
dbopMyIUpOBKa TMOCIEAOBATEIBHBIX OTBETOB HA KOTOPBHIE MPEIOCTABIISICT
BO3MO)KHOCTh BBIHECEHHSI TMPUTOBOPA, OTBEYAIOIIETO TPEOOBAHUSAM 3aKOHHOCTH,
CIpaBENJUBOCTY W  OOOCHOBAaHHOCTH. BMecte ¢ TeM MpeacTaBIseTcs
1erecoobpa3ubiM BHeceHue B cTarbio 299 YIIK P® n3meneHuii, HarpaBlIeHHBIX Ha
MIEPEHECEHUE BOMPOCOB, IEPEUUCICHHBIX B TyHKTaX 5-9 u 14 yactu 1 B cTareio 307,
MIOCKOJIbKY ~ COOTBETCTBYIOIIME  BONPOCHI B ClIy4a€  IOCTAHOBJICHUS
ONpaBIATEILHOTO MPUTrOBOPa CYIOM HE pa3pemarorcs. V3IuIHUM TakKe BUAUTCA
yKa3aHHe 3aKOHOJATeNlsl Ha HEOOXOAMMOCTb pa3pelieHus BOMNpOca O HAIWYUU
CMATYAIOIINX U OTSTYAIOIINX YTOJIOBHOE HAaKa3aHHE OOCTOSITENILCTB B CBA3U C TEM,
yT0 yacTth 3 crarbu 307 YIIK PO npegycmarpuBaeT aHaJIOTMYHbBIE TOTOKEHUS.

ITo utoram paccMOTpeHUs JAHHOW IVIaBbl MOYKHO IMPEMJIOKUTH CIECAYIOIINE
BBIBOJIBL.

[Ton mpuroBopom cyzna ciieyeT NOHUMaTh OKOHYATEIbHOE PEIICHUE O BUHE
JUIIa B COBEPIIECHUY MPECTYIUICHHUS M HA3HAYEHUU €MY YTOJIOBHOT'O HaKa3aHUsl 100
HACTYIUIEHUU MHBIX YTOJIOBHO-IIPABOBBIX MOCIEACTBUIA MM O HEBUHOBHOCTH JIMIA

U BO3HUMKHOBCHHUH Yy HETO IIpaBa Ha pea6HnHTaumo, KOTOPOE€ BBLIHOCHUTCA CYAOM
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NepBOM WJIM aneUISIIIMOHHON WMHCTAHLUU 10 UTOraM PAaCCMOTPEHHsI YTrOJIOBHOTO
Jena W paspelieHuss ero mno cymecTtBy. [IpaBoBoe W couManbHOE 3HAYEHUE
OPUroBOpa Cyda ONpPENENsieTCs €ro CyIIHOCTBbIO KaK akKTa IMyOJIMYHOM BIIACTH,
yCTaHABJIMBAIOLIEr0 UCTUHY IO KOHKPETHOMY YTOJIOBHOMY JI€1y U IPUHUMAEMOMY
JUTSL 3aL0UTHI IIPaB M 3aKOHHBIX MHTEPECOB I'PAXKJAH M OpraHU3alui, IpU3HAHHBIX
MOTEPIEBIIMMU B PE3YJbTAaTE€ COBEPIICHUSI MPECTYIUIEHUS, a TAKXKE OXPaHSEMbIX
YTOJIOBHBIM 3aKOHOM MHTEPECOB 00IIECTBA U TOCYIapCTBA B LIETOM.

HopmaruBHas kinaccudukaiiys NpuroBopoB Cynia, B COOTBETCTBUU C KOTOPOU
BBIJICTISIIOT OOBUHUTENBHBIM W OINpaBIATeNIbHBIA TPUTOBOP, HE OTPAKAET BCEX
OCOOEHHOCTEH TOCTAHOBJICHHMSI TPUTOBOpPA, B COOTBETCTBHUM C KOTOPBIMH
IPUTOBOPHI MOTYT OBITh KJIACCHU(PUIIMPOBAHBI TAaKXKe MO NPHU3HAKY COCTaBa CyJa,
WHCTAHIIMY Cyla, a TAK)KE MOPSAKA TOCTAHOBIICHUS.

IlepedueHp BONPOCOB, pa3pelIaeMbIX CyIOM IPY NOCTAHOBICHHUH IIPUTOBOPA,
HOpPMAaTHUBHO 3akperuieH B crarbe 299 VIIK PO um B 1memom I0CTATOYHO IOITHO
OTpa)kaeT OCOOEHHOCTH €ro IOCTAHOBJIEHUS M TMPEIOCTaBISIET BO3MOXKHOCTD
coOnofieHns TpeOOBaHUI K 3aKOHHOCTH, OOOCHOBAaHHOCTU U CIIPaBEJIMBOCTH
npuroBopa. B To ke BpeMs 11e1ecoo0pa3Ho UCKItoYeHHe U3 yactu 1 crarbu 299
VIIK P® nyskToB 5-9 u 14 ¢ 0OAHOBPEMEHHBIM 3aKPEIVIEHUEM COOTBETCTBYIOIINX
BorpocoB B cTarbe 307 YIIK PO, nockoabKy NEpEYMCICHHBIC B YKa3aHHBIX MYHKTAX
BOIIPOCHI HE PA3pEMIAIOTCS CyOOM B CIlydae ITOCTAHOBIIEHHS OIPaBIATEIbHOTO

HIPUTOBODA.
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I'maBa 2 CBoiicTBa NpUroBopa cyaa

2.1 3aKOHHOCTH IPUTOBOPA

B coorBerctBum ¢ yactbio 1 crarbu 297 YIIK P®, nmocTaHOBIEHHBIN IO
UTOTaM PACCMOTPEHMSI U Pa3pelIeHUs] YrOJIOBHOTO Jelia MO CYIIECTBY IPUTOBOP
JIOJDKEH OTBeYaTh TPeOOBAaHWIO 3aKOHHOCTH, OIHAKO COMEPKaHHWE JaHHOTO
KpUTEpHUS 3aKOHOAATENIEM HE PACKPBIBAETCA. 3aKOHOAATENIb OTPAHUYUBAECTCS JIUIIIb
ykazanueM B 4dactu 2 crtarbu 297 YIIK P® Ha 3aKkOHHOCTH KaK CYIIHOCTHBIN
NPU3HAK TPUTOBOPA, XapaKTEPU3YIOIIMI €ro IOCTAaHOBJIEHUE HAa OCHOBAHUU
NPaBUIBHOIO IPUMEHEHHS] HOPM MaTeprUalibHOTO IIpaBa B MOPSJIKE, YCTAHOBIEHHOM
YTOJIOBHO-TIPOIIECCYaJIbHBIM 3aKOHOM.

Ha pokTpuHanbHOM ypoBHE CHOPMYIMPOBAHBI PA3TUYUE OIpPEACICHUs
npu3HakKa 3akoHHocTH nipuroopa. Tak, M.C. Ctporosuuem u B./I. [1lepnoBbim 6110
MPEMJIOKEHO ONpPENeNICHNEe 3aKOHHOCTH KakK COONIONEHHS] MPOILIECCyabHBIX U
NPaBUILHOIO MPUMEHEHHS] MAaTepUAJIbHBIX HOPM MPU MOCTAHOBICHHH MPUTOBOpA
c. 19]. CxonHoe onpenesieHne 3aKOHHOCTH Tpeaaraioch Takxke M. A. YenbloBbIM-
bebyroBeim [83, c. 20]. Ilo muenuto B.B. BanpgsimeBa, 3akOHHOCTH cCiemyeT
paccMaTpuBarh Kak COOMIOIEHHE MPU TOCTAHOBICHUU MPUTOBOPA HOPM YrOJIOBHO-
IPOLIECCYAIBHOTO ~ 3aKOHOJATENbCTBA W COOTBETCTBHE  €T0  COAECPIKAHUS
MaTepualbHBIM YrOJOBHO-IIPABOBBIM HOpPMaM, OOIIECNPU3HAHHBIM MPUHIIUIIAM U
HOpMaM MEXIYyHApOJAHOTO IMpaBa M HOPMaM IpaBa HMHBIX OTpacCiiei, KOTOpbIe
MOJIJIEIKAT MMPUMEHEHHIO CYIOM JIJIsl pa3pelieHus KOHKpeTHoro nena [17, c. 628]. B
cBoro ouepenb, O.FO. I'ali OTHOCUT K YHWCIy NMPU3HAKOB 3aKOHHOCTH IPUTOBOpA
COONIONIEHNEe HOPM TPOIECCYyalbHOTO TIpaBa B XOA€ JOCYACOHBIX —CTaauid
YTOJIOBHOTO MPOIECCa, a TAKKE BRIHECEHHE NMPUTOBOPA 3aKOHHBIM COCTAaBOM CYJIa,
oOpairasi BHUMaHHE Ha OTCYTCTBHME YKa3aHHWI Ha JaHHbIC MPHU3HAKH B cTaThe 297
VIIK PO [22, c. 49].

3aKOHHOCTh ~ MPUTOBOpa, HApsIy C €ro  OOOCHOBAaHHOCTBHIO

CIIPpaBCIJINBOCTBIO, MMpCACTaBIISACT coboi HOPMATUBHOC Tp€6OBaHI/I€,
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npeaycMmorpenHoe crarber 297 YIIK PO. Bmecte ¢ TeéM npaBoCyqHOCTh IPUTOBOPA
OMpEEeNsieTCs] B COOTBETCTBUM C HaJMYMEM Y HEro B3aUMOCBS3aHHBIX U
B3aUMOOOYCJIOBJIICHHBIX CBOMCTB, IO/ KOTOPHIMHU CIJIEyeT MOHUMAaTh 3aKOHHOCTD,
000CHOBAaHHOCTh M CHpPaBEIIMBOCThL [25, c. 29]. Jltoboe ke CBONCTBO SBIISETCS
OTHOCHUTEJILHBIM U HE MOXET CYIIIECTBOBAaTh BHE OTHOIIIEHUI K MHBIM CBOICTBaM U
npeaMeraMm. COOTBETCTBEHHO, HEOOOCHOBAHHOW SIBIISICTCS TO3MIUS, B paMKax
KOTOpOM 3aKOHHOCTh M OOOCHOBAaHHOCTH TMPEJCTABISAIOT COO0N OOBEKTUBHBIE
PU3HAKK JIFOOOTO MPUTOBOPA, MOCKOJIBKY MPU TAKOM TOAXOJE HE3aKOHHOE WIIH
HE0OOCHOBAaHHOE PEIICHUE Cy/la He ABJsSEeTCS mpuroBopoM [7, c. 18].

Takum 00pa3oM, COBOKYIMHOCTb MPEIYCMOTPEHHBIX 4YacThio 2 cratbu 297
VIIK P® B oTHOIIEHWH 3aKOHHOCTH, CIPAaBEIJIMBOCTH M OOOCHOBAaHHOCTH
IPUTOBOPA XapaKTEPU3YET €ro MPaBOCYIHOCTb.

3akOHHOCTh  MPUTOBOpA  CBSI3aHA  3aKOHOJATENEM €  MPABUIBHBIM
NPUMEHEHUEM HOpPM MaTepuanbHOro mnpama. l[lepedeHb ¢GopM HenmpaBUIBLHOTO
OPUMEHEHUS]  YTrOJIOBHOIO  3aKOHA, BIIEKYIIUX HE3aKOHHOCTh  IPUTOBOPA,
HOpMaTUBHO 3aKkperuieH B ctathe 382 YIIK PO. K yucny rakux gopm 3akoHOmarenb
OTHOCHT, B TIEPBYIO OYEPE/Ih, MPOTUBOPEUHE PUTOBOpa MookeHusiM O0111eit yacTu
VYronoBuoro Komekca P® (manee - YK P®), xoropoe MOXKET BBIpaKaThCsi B
HEIPaBUJIBHOM TOJIKOBAHUU ONPENIECIICHHS IPECTYIICHUS], ONIPEIEITICHUN OCHOBAHUS
JUISl yTOJIOBHOM OTBETCTBEHHOCTH JINOO (hOopMBI coydacTusi. Tak, cO BCTyIUJIEHUEM B
cuny yactu 1 HanoroBoro Kogexca P® (manee - HK P®), crarea 110 xoToporo
peayCMaTprUBaeT HEOCTOPOXKHYIO ()OpMY BHHBI B HAJIOTOBOM IPABOHAPYIIICHUH,
COOTBETCTBYIOIIMM HM3MEHEHUSIM TMOJBEPIVIaCh MPABONPUMEHUTENbHAS MPAKTHKA
[53]. CooTBeTCTBEHHO, ObLT MPEKpAIlleH Psijl YTOJIOBHBIX A€ B OTHOIICHUM JIUII,
YMBICEJT KOTOPBIX Ha COBEPIIICHIE HAJIOTOBOTO MPECTYIUICHN He ObuT moka3aH. Kak
ykazan Koncturynuonusiit Cyn PO, B ctatee 199 YK P® 3akoHonarens BbIIEISET
B KaY€CTBE OCHOBAHHUS IJIsl YTOJOBHOM OTBETCTBEHHOCTH MCKJIIOUUTENBHO JESIHHUS,
COBEpIICHHBIE YMBIIUIEHHO, B TO BpEMS KakK MPHUBICYECHHE K YrOJIOBHOH
OTBETCTBEHHOCTM HA OCHOBAaHMM HESCHO M3JIOKEHHBIX MPABOBBIX HOPM HE

nomnyckaercs [63].
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B kadecTBe BTOPOro OCHOBaHMS JJIsl MPU3HAHUS MPUTOBOPa HE3aKOHHBIM U
€ro OTMEHBI BCIIEJICTBHE HEMPABUIBLHOTO MPUMEHEHUS MaTepUalibHO-TPABOBBIX
HOPM BBICTYMHAeT HeMpaBuibHAsA KBanuduUKaus nesHus nojacynumoro. Haubomnee
4acTO JAHHOE OCHOBAHME BCTPEUYAETCS B CIIy4ae OTTPAHUYEHHUS CMEKHBIX COCTABOB
IPECTYIUICHU M.

CrnenyromuM OCHOBAaHHMEM [ OTMEHBI MIPUTOBOPA BBICTYMAET Ha3HAYCHUE
YTOJIOBHOTO HaKa3aHWUs, SBJISIFOLLETOCST Oonee CTpPOTHM, HEXKEIH
IIPENYCMATPUBAETCS CAHKIIMEN COOTBETCTBYIOIIEH YTrOJIOBHO-IPABOBOM HOpPMBL. B
qacTHOCTH, ctarhi 88, 89 u 92 YK P® 3akpemisaior 00s3aHHOCTD Cy/la YYUTHIBATh
0COOEHHOCTH Ha3HAYCHUS YTOJIOBHOTO HaKa3aHUs B OTHOLIECHUH
HECOBEPUICHHONETHUX [75].

Bwmecte ¢ Tem peictByromme nonoxenus crarbu 297 YIIK PO saBnstorcs
HETMOJIHBIMM, TOCKOJBKY HE COAEpKAaT YKa3aHusd Ha OOsS3aHHOCTh Cyla IO
COOJTIOCHUIO MaTEpUAIBLHO-IIPABOBBIX HOPM MHOW OTPAacCiIeBOM MPUHAJJICKHOCTH,
IPUMEHEHUE KOTOPBIX SBIISIECTCS HEOOXOIMMBIM JIJISl pa3peIieHus: yroJIOBHOTO Jieja
1o cymiecTBy. JlaHHOE 00CTOSITENBCTBO aKTyaIU3UPYET POIIh PA3bICHEHUM, KOTOPBIE
COZIEpIKaTCs B aKTax BBICIIUX CyAeOHbIX opraHoB. Tak, B 2002 . BbICIIHIA Cy1eOHBIHI
opraH ykaszajd Ha HeoOXomMMOCTh npuMeHeHus HopMm DenepanbHoro 3akoHa PO
«O0 opyxumn» [79], cocTaBisIIOIIEr0 HOPMATHUBHYIO OCHOBY 000pOTa OpYXKUS H
6oenpunacos [64].

OtmeruMm Takxe, yto crarbeil 297 VYIIK P® He mnpemycmarpuBaercs
HEO0OXOAMMOCTb OI[EHKH MPUMEHSEMBIX TIPU Pa3pEIICHUH KOHKPETHOTO YTOJIOBHOTO
JieJia HOPMATUBHBIX aKTOB B YaCTH UX COOTBETCTBUS OONICTPU3HAHHBIM MTPUHITUTIAM
Y HOpMaM MEXIyHapOJIHOro IpaBa U MpaBoBbIM no3uiusaiM EBponeiickoro Cyna mo
mpaBam 4enoBeka. KpoMe Toro, B ciiydae OTCYTCTBHUS 3aKOHOAATEIBHOIO aKTa,
PETYIIHUPYIONIETO O0IECTBEHHBIE OTHOIICHUS, TIOMJICKAIINE YPETYIUPOBAHHUIO TIPU
pa3pelIEHNH KOHKPETHOTO Je€Jla, MPHUMEHSIOTCS HEMOCPEACTBEHHO HOPMBI
Koncturymmuun P®. Takum o6pa3om, B ciiydae BBIHECEHHS OOBHUHHUTEIBHOIO
IIPUTOBOPa BBIBOABI Cyda JOJDKHBI YYUTBHIBaTh, IIOMHUMO MOJIOKEHHHN ITyHKTa 4

yactu 2 cratbu 302 YIIK P®, nopmbl yactu 3 crateu 49 YIIK PO [43, c. 64].
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B cOOTBETCTBUU C W3JIOKEHHBIM CTAHOBUTCS BO3MOXKHOW (DOpMynHpoBKa
BBIBOIa O HeoOxoauMmoctu nomnoiHeHus ctatbu 297 VYIIK PO ykazanuem Ha
00513aHHOCTh CyZa MO O00ECIEUEHUIO COOTBETCTBUS MPUTrOBOpa OOIIENpPU3HAHHBIM
OPHUHIMIAM U HOpMaM MEXAYHapOJIHOI0 MpaBa, MEXIyYHAPOAHBIX 10roBOpoB PO,
Koncturyuuu P®, a Takke HHBIX HOPMaTUBHO-IIPABOBBIX AKTOB, KOTOPBIE MOJIEXKAT
NPUMEHEHUIO B XO/I€ PACCMOTPEHUS U Pa3pELIEHHSI CyI0M KOHKPETHOT'O YTOJIOBHOTO
nena.

Ha ocHOBaHMM CpaBHUTEIBHOIO aHalIW3a HOPMATUBHOIO OIPENEIICHUS
3aKOHHOCTHU MPUTOBOPA U OCHOBHBIX JOKTPUHAIBHBIX MOAXO0A0B K (OPMYIUPOBKE
ne(UHULIMA 3aKOHHOCTH NPUTrOBOpa MOXKET OBbITh C(HOPMYIMPOBAHO CIEAYIOIIEE
OTIpE/ICNICHNE: O]l 3aKOHHOCTBIO CJENYET MOHHUMATh YrOJIOBHO-NPOIECCYaTbHOE
TpeOOBaHKE B OTHOLIEHUH MPUTOBOPA CyJa, KOTOPOE MpeAnosaraetT coOatoIeHne Ha
CTaJuu BBIHECEHHUS MPUTOBOPA HOPM YIOJOBHOIO M YTOJOBHO-IPOLECCYAIBHOIO
paBa, a TakKe OOLIENPU3HAHHBIX MPUHLHUIIOB U HOPM MEXIYHApOJHOrO MpaBa U
MEXIYHAPOAHBIX AOroBOpOoB P®D M KOHCTUTYLMOHHO-IIPABOBBIX HOPM, KOTOPBIE
NOJIEKAT MPUMEHEHHUIO IIPU BBIHECEHNN OKOHYATEIBHOI'O PEILIEHNUS 10 YTOJIOBHOMY
neny. CoOntoneHre JaHHOro TpeOOBaHUS BJIEYET BO3HUKHOBEHHME CBOMCTBA
3aKOHHOCTHM Y IIOCTAHOBJICHHOIO IIPUTOBOpA, OMPENENsisi TEM CaMbIM €ro

IMpaBOCYAHOCTbD.

2.2 O00CHOBAaHHOCTH U MOTHBHMPOBAHHOCTb IIPUIOBOPA

Yacte 4 craten 7 YIIK PO comepxut mepedeHb MpoLEecCyajlbHBIX aKTOB,
BBIHOCUMBIX B YTOJIOBHOM CYIOINPOM3BOACTBE, YCTAHABIMBAas B MX OTHOILICHUU
TpeObOBaHUS K 3aKOHHOCTH, OOOCHOBAaHHOCTH W MOTHUBHPOBAHHOCTH, MpPHUEM
3aKOHO/IATEIIb HE BKIIFOUAET B JIAHHBIW IIEPEYEHBb IIPUTOBOP CyAa. B cBOO ouepens, B
nonoxkenusix crarbu 297 YIIK P®, koTopoii 3akperuieHsl TpeOOBaHUs K PUTOBODPY,
yKa3aHue Ha €ro MOTUBUPOBAHHOCTh OTCYTCTBYET. B CBsI3U ¢ 3TUM B HAy4HOU cpefie
BBICKA3bIBAETCSI MHEHHE O HeoOxoauMocTh nonoiHeHus crarbu 297 VYIIK PO

yKa3aHWeM Ha TpeOoBaHUE K MOTUBHUpOBaHHOCTH mpuroBopa [45, c. 38]. Tak,
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H.B. KoctoBckasi mosaraer 1enecooOpa3HbiM jaomnonHenue yactu 1 crateu 303
VIIK P® cnenyromumu  TpeOOBaHMSIMHU B OTHOLIEHWU  ONUCATEIbHO-
MOTHUBUPOBOYHON YACTU MPUTOBOPA:

— YKa3aHue Ha MOTHUBBI, IO KOTOPHIM CYIOM HE OBbUIM TPUHATHI
J0Ka3aTelIbcTBa CTOPOHBI OOBUHEHMSI.

— YyKa3aHue Ha MOTHUBBI, IO KOTOPHIM CYJIOM HE OBbUIM MPHUHATHI MPOYHUE
JIOKa3aTebCTBa.

— YKa3aHue Ha MOTHUBBI, IO KOTOPBIM CYJIOM OBUIO MPUHATO PEIICHHE O
HAa3HAUCHUM HAKa3aHWs, WHBIX YTOJIOBHO-IIPABOBBIX Mep JMOO
OCBOOOXKJIEHUH OT YTrOJIOBHOTO HakazaHus [42, c. 74].

Bmecte ¢ Tem psg aBTOPOB  HEOOOCHOBAHHO  OTOXKIECTBIISET
MOTHUBUPOBAHHOCTh U 000CHOBaHHOCTH npuroBopa. Tak, .M. [TonoBa monaraer,
YTO MOTHBUPOBAHHBIM CIIEAYET NPHU3HABATh IPUTOBOP, B KOTOPOM OTpPaKEHbI
COIEpKAHUE JOKA3aTeIbCTB IO YIOJOBHOMY JI€ly WU TOJIO)KEHHBIE B OCHOBY
pemieHust cyna npasoBble HOpMbl [60, c. 221]. [lo muHenuto Bb.A. PuGunnoBa,
coliepKaHWE€ MOTHUBHUPOBKM IMPUTOBOpa OOpa3ylOT aHajdu3 JI0Ka3aTelbCTB U
aprymMeHTamusi CyaqoM mOpuHAToro pemenus [68, c¢. 14]. OpnHako
apryMEHTHUPOBAHHOCTh BBIBOJIOB CYyJla XapakTEpU3yeT HE MOTHUBUPOBAHHOCTD
PUTOBOPa, HO €r0 OOOCHOBAHHOCTb.

ITo muennto O.}O. AnekcaHapoBoOi, HECMOTPS Ha Pa3uyue CONEPKAHUS U
o0beMa KpUTEPHEB MOTHBHUPOBAHHOCTH ¥ OOOCHOBAaHHOCTHM TPUTOBOPA,
COOTBETCTBYIOIIME IPU3HAKU OTOXKJECTBIAIOTCS 3akoHomarenem [4, c. 49]. B
COOTBETCTBUHM C MO3ULKMEN aBTOpPA, MOTUBUPOBAHHOCTh XapaKTEPU3yeT HAINYNE B
PUTOBOPE FOPUIUYECKOTO U (PaKTUYECKOr0 00OCHOBAHUSI BHIHECEHHOI'O PEIICHUS.
JlaHHBIN PU3HAK, OHAKO, 00pa3yeT conepkaHrue 000CHOBAaHHOCTH MPUTOBOPA.

[1.M. /laBbIIOBBIM CPOPMYIIUPOBAHO OMPEACIICHUE MOTUBUPOBAHHOCTH KaK
COBOKYITHOCTHU JI0Ka3aTeNbCTB, MOATBEPKAAIOIIUX BBIBOABI CY/la, M3JI0KEHHYIO C
COONIOIEHEeM TIpaBWJI JIOTMKKA W TPeOOBaHWU HOPM IpaBa, B TO BpeMs Kak TOJ

MOTHBUPOBKOM aBTOpP IOHMMAET OOBEKTHBALMIO OOOCHOBAHHOCTH IPUIOBOpA
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yero-nubo B AOCTynmHOW st Bocopusitusi  (opme. CoOOTBETCTBEHHO,
OTOXKJICCTBJICHUE  MOTHBHUPOBKM  C  apryMeHTalMed  Takke  SBISIETCS
HEOOOCHOBAHHBIM.

B coorBerctBum ¢ mosummmert A.B. ByHuHOUH, 00OCHOBaHHOCTH CIIEAyeT
paccMarpuBaTh Kak OTPaXKEHUE B IPUTOBOPE JOKA3ATEIbCTB, MOJIOXKEHHBIX B OCHOBY
pelIeHus 0 YTOJIOBHOMY JIENTY CO CChUIKOW HA MPUYKHBI IPU3HAHUS OMPEAEIECHHbIX
JI0Ka3aTeIbCTB CyAoM HenocToBepHbiMHU |13, c. 17]. IIpencrapnsgercs, oJHaKo, YTO
IPUYUHBI, 10 KOTOPBIM CYJl OTAA€T MPEANOYTeHUE OJJHUM J0Ka3aTelIbcTBaM IMepes
JIPYTUMH, OTPaXalOT HMMEHHO MOTHMBHPOBAaHHOCTh MpHUroBopa. W3noxeHHoe
MO3BOJIIET KOHCTAaTUPOBAaTh HEOOXONMMOCTb BBIPAOOTKHM YETKUX KPUTEPHUEB
OTTpaHUYEHUsI 00OCHOBAHHOCTH MPUTOBOPA Cy/la OT €ro MOTUBUPOBAHHOCTH.

Kareropuss MOTHMBUPOBAaHHOCTU HOCUT MPOMU3BOAHBIM  XapakTep IO
OTHOIICHHUIO K KAaT€rOpMU MOTHUBALIMM, KOTOpas OOIIETPUHITO OMPEACISIETCS Kak
OCO3HaHHAs MPUYHMHA ompeneneHHbx aerctBuit [30, c. 592]. Takum obOpasom,
MOTUBUPOBAHHOCTH  TPEANOJaraerT  OCO3HAaHHOE€  OOOCHOBaHWE  BBIOOpA
OMpENEICHHOrO0 BapuaHTa mnoBeAeHudA. lIpoleccyalibHble pelieHus, KOTOpbIe
NPUHUMAIOTCS HA JIOCYAEOHBIX CTaAusX YTOJOBHOTO  CYIONPOM3BOJICTBA,
XapaKTEepU3YIOTCS TEM, UTO UX MOTUBUPOBAHHOCTH pacCUMTaHa Ha Oyayliee B CBsI3U
C TE€M, YTO COOTBETCTBYIOIIME PEIICHUSI HE SIBJISIOTCS UTOTOBHIMU. MOTHBUpPOBKA
OTpaKaeT HaJW4We B PEIICHUU OTBETAa Ha BOINPOC O MPUYHHAX, IO KOTOPHIM OHO
Obut0 TIpuHATO. Tak, mnOpu u30paHUM MeEphl TNPECEUCHUS B OTHOIICHUHU
MOJI03PEBAEMOr0 CJIEIOBAaTEh BBHIHOCUT COOTBETCTBYIOIIEE IMOCTaHOBJIEHUE, HA
OCHOBAaHHUM KOTOPOTO CyA BBIHOCHUT OIpPEIEICHUE, OTpa)karollee OCHOBAHUS s
n30paHusi Mepbl TMPECEUCHHS] M MPECTYyIUIEHHE, B COBEPIICHUH KOTOPOTO
noj03peBaeTcss BUHOBHBIA. (COOTBETCTBEHHO, B MPOIECCYalbHOM JOKYMEHTE
OTpa)kaeTcst Kak BUJ MEPhI MPeCceueHus, N30paHHON B OTHOIIIEHUH MTOJI03PEBAEMOTO,
TaK ¥ MPUYUHBI €€ n30paHusl.

Takum 00pa3zom, MOTHBHPOBAHHOCTbH IMPEACTABISAET COOOW Pa3HOBUIHOCTH
000CHOBaHUS, OOBSACHAIONIAS TNPUYUHBI BBIOOpA OINpPENENEHHOTO BapHaHTa

ITOBCACHUAI. HpI/IBHaK MOTUBHPOBAHHOCTH  XapaKTCPU3YCT HCKIIOYUTCIILHO

32



pelieHne, KOTOpbIM 000CHOBBIBAETCS JEHCTBUE, CIEAYIOINIEE OCIIE €ro MPUHATHUS.
[IpuroBop ke mpencraBisger coO00il UTOrOBOE PEIIEHUE MO JeNy, MOCTAHOBIECHUE
KOTOPOTO  3aBEpPIIAET PACCMOTPEHHE YIrOJIOBHOIO Jejla II0 CyHIECTBY H
CyAOIIPOU3BOJCTBO B LIEJIOM.

B crareax 305 u 307 YK P® 3akoHoparenb 3akperuisieT TpeOOBaHUE K
V3JIOKEHHUI0 B MOTUBHUPOBOYHOW YaCTH PELIEHUS Cyla MPUYUHBL, 10 KOTOPBIM CYI
OKa3plBa€T  MPEANOYTEHUE  ONHUM  JIOKA3aTeJIbCTBaM  IIEpel  JPYTUMHU.
N.B. MuxainoBCKHM YKa3bIBAET, YTO HA OCHOBAHUH JIOBOJIOB U ApPI'yMEHTOB CTOPOH
3allUTBl M OOBHMHEHHS Cyabeld (QOPMYIHPYIOTCS MOTHUBBI JJIi BBIHECEHHS
ONpENEIECHHOrO0 peleHus. Tem camMblM  CO3JAaeTcs MOTHBALHUs, KOTOpas
MPEAIONAracT BOCHPUSTUE BBIHECEHHOIO PEIICHUS KaK CTOPOHAMHU YTOJIOBHOIO
CYAONIPOU3BOJICTBA, TAK W BBIMIECTOSIIMMHU cyaaMu [52, c. 92]. JlaHHbIA moaxon
MOJIYYHJT pacrpocTpaHeHne takxke B npaktuke ECIIY, koTopbelid OTMETHI, 4TO B
PENICHUH CyJia TOKHBI OBITh YKa3aHbl MOTHBBI, IO KOTOPHIM OHO OBIJIO BBIHECEHO.
JInss MOTMBHpPOBAHHOIO PEUICHHS CBOMCTBEHHO BOCIPUATHE CYAOM MPHU €ro
BBIHECEHUHU JTIOBOJIOB CTOPOH, KOTOPOE MPEIINOoaraeT BO3MOXKXHOCTh 00KaTOBaHUS
peuieHrus W €ero IepecMoTpa B amneuIAIUOHHOM mopsiake. COOTBETCTBEHHO,
MOTHUBHUPOBKA PEIICHUS MPEACTABISAET COO0M HEOThEMIIEMOE YCIOBUE 00ECIICUCHHS
00I1IeCTBEHHOT'0 KOHTPOJIS 3a OTIPABICHUEM TIpaBoCcyaus [62].

Kak BUAHO M3 UBJIOKEHHOIrO, JIOTMYECKAas W IOPUIAYECKAs apryMEHTalMs
MO3BOJIAIOT 00E€CTIEUUTh YOSIUTEIbHOCTh PEUICHUS CY/la, OTHAKO HE XapaKTepU3YIOT
MOTHUBUPOBKY €ro BhIHECEHHMs. TakuMm 00pa3oM, HE BBI3bIBAET COMHEHHUN TE3UC O
TOM, 4TO (akThuueckas M IOpUIUWYEcKass apryMeHTauus Mpearnoiararor
HEOMPOBEPKUMOCTh U YOSIUTEIbHOCTh, OJTHAKO HE MOTUBUPOBAHHOCTH CY[A€OHOTO
pemieHusi. B MOTMBUPOBOYHONM YACTHM MPUTOBOPA OTPAXKAKOTCA MNPUUYUHBI, 10
KOTOPBIM CYZIOM OTJIAaHO MPEANOYTEHUE OJHUM JOKa3aTelIbCTBaM Iepea Apyrumu. B
COOTBETCTBUM C MPHUHIUIIOM COCTS3aTE€IbHOCTH, CTOPOHBI JTOJKHBI O0OOCHOBATH
chopMyTUpOBaHHBIE UMH BBIBOJIBI 10 YTOJIOBHOMY €Ty, OCHOBBIBASICh HA KOTOPBIX
Cyl TNpPHUHMMAET ONPEIEICHHOE peleHrne. BplHECEeHHE CyIoM  pPELIeHUs

nmpeamnojaaract  OCYICCTBIICHUC MBICIIUTEILHON ACATCIIBHOCTH IIO  OICHKC

33



MIPOTUBOTIONOXKHBIX MO3UIIUKA CTOPOH. BHIOOP TOM MM MHOW MO3UIMU ONpEaeseT
NPUHSATHE CYJIOM pEIIeHUs, KOTOPOEe IOMKHO OBITh apryMEHTHUPOBAHO B YaCTH
OKa3aHUs MPEANOYTESHUS TO3ULIUK OJHON U3 CTOPOH.

OO0s13aHHOCTH 110 MOTUBHUPOBKE MPUTOBOPA, TOMHUMO OTBETCTBEHHOCTH Cyaa
3a TPUHATOE pEIICHHE, TakkKe O00ecreurnBaeT BO3MOXKHOCTH NOCIEAyHOUIel
NPOBEPKH 3aKOHHOCTH W OOOCHOBAHHOCTU TPUTOBOPA CYAaMH BBIIIECTOSIIUX
WHCTAHIIMM, TOCKOJIbKY YKa3aHWE B IPUTOBOPE HA MOTHUBBI OKa3aHUs CYIOM
NPEANOYTEHNS TEM WM MHBIM JOKA3aTeIbCTBaM IO3BOJISIET OTCIECAUTH IPOLECC
MBICIUTEIBHOUN ESITENBHOCTU CYAbH, MIPEALIECTBYONIEN BBIHECEHNUIO PEILICHMUS.

Psim aBTOpOB OTMeEUaeT, 4To 10001 MPUTrOBOP JIOJIKEH COEPKATh APTYMEHTHI,
yOeXJaro1Iue B HEBO3MOXKHOCTH BbIHECeHUsI uHoro pemieHus [70, c. 208]. Takum
o0pa3oM, 0OOCHOBAaHHOCTh OOYyCJIaBIMBAE€T HEOOXOAUMOCTh COOTBETCTBHUS
BBIBOIOB,  COPMYJIHUPOBAHHBIX B  PEIICHHWH  CyIa,  MOATBEP>KICHHBIX
COBOKYITHOCTBIO JIOKA3aTelIbCTB, KOTOPble OOBEKTUBHO, BCECTOPOHHE U MOIHO
UCCJICIOBAaHBl B CyICOHOM 3acelaHnd C COOMIOACHUEM MaTepHaIbHO-TTPABOBBIX
HOpM. B TO ke BpeMsi He COOTBETCTBYET MPU3HAKY 00OCHOBAHHOCTH MPUTOBOP, HE
OTpaXKarolIui MPUIUHBI, 10 KOTOPBIM CYJIOM OBLIIO OKa3aHO MPEANOYTCHUE TEM WITH
UHBIM JI0Ka3aTelIbcTBaM. Takke HeOOOCHOBAHHBIM CJIENYET MPU3HABATh MIPUTOBOP,
B KOTOPOM HE€ ObUIM Y4TE€HbI OOCTOATENHCTBA, CIOCOOHBIE CYIIECTBEHHO MOBIIHSTH
Ha pEeIlIeHHE Cy/a, JIMOO CoAEepIKAIUM CyIIeCTBEHHBIEC MPOoTHUBOpeuns. Kak BUgHO U3
U3JIO)KEHHOTO, MOTHUBHPOBAHHOCTh XapaKTepU3yeT IPOIIECC BBIHECEHUS CYIOM
pelieHuns, HO He COJlepKaHNe BEIHECEHHOTO MPUTOBOPA.

[IpuroBop AOMKEH OCHOBBIBATHCA HAa MPU3HAHHBIX CYIOM YOEIUTEIbHBIMU
JI0Ka3aTelbCTBaX, B TO BpEMsI KAK MOTMBUPOBKA IMPUTOBOPA OTPAXKAET YKa3aHHE Ha
pa3yMHbIE OCHOBAaHUs MPU3HAHUS OJHMUX J0KA3aTeIbCTB W HENPU3HAHUS APYTrHUX.
CootBercTByIOmIee TPEOOBAHME OCHOBBIBAETCS HA NPHUHIMIIAX TPE3yMIIIIHH
HEBHMHOBHOCTH U COCTA3ATEIbHOCTH U PABHOIIPABUS CTOPOH YTOJIOBHOTO MpOLIECca,
COMNIACHO KOTOPBIM CyAd MOXET BBIHECTH PEHIEHUE UCKIIOUUTEIBHO I10
PAacCMOTPEHUU JOBOJOB CTOPOH OOBMHEHMSI M 3alIUThl U WX NPU3HAHUS JHOO

onpoBepxkeHust  [55]. CoOOTBETCTBEHHO, MOTHMBUPOBKAa IPUTOBOpPAa  HOCHUT
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BCIIOMOTaTelIbHYI0 PyHKIIHIO, o0ecreyrBasi 000CHOBAaHHOCTh MIPUTOBOPA, B CBSI3U C
YeM €€ He CIIeyeT pacCMaTpUBaTh B KAYECTBE FApAHTUM 3aKOHHOCTH MPUTOBOpA U
ero obocHoBaHHoctH [67, c. 92]. Kak obocHoBaHHO oTmewaeT M. Meperykos,
MOTHBUPOBAHHOCTh IMPEACTABIAET COOOW MPOU3BOJHOE OT 3aKOHHOCTH H
000CHOBaHHOCTH CBOWCTBO IPUTOBOPA, B CUIIY YETO BBIIEJIEHUE CAMOCTOSATEIBHOTO
T

p OTMeTuM TakXe, YTO BOIPOC OTHOCHUTEIBHO TOrO, SIBISIOTCA JIK
SIOTUBUPOBAHHOCTb, 3aKOHHOCTh U 0OOCHOBAHHOCTH MPUTOBOpa TPEOOBAHUSIMH K
fiemy nubO e ero CBOWCTBAMM, TAaKKE HOCUT JMCKYCCHOHHBIN Xapakrep. B
gacTHOCTH, 10 MHeHuro M.A. YaiikoBckoi, HapylieHue TpeOoBaHUH,
HPEIYCMOTPEHHBIX YTOJIOBHO-TPOIECCYabHBIM 3aKOHO/IaTEIbCTBOM B OTHOLIEHUU
APUrOBOpa, CIEAYyeT paccMarpuBaTh KaK OCHOBAHHWE [UIsl OTMEHBl MPUIOBOPA
K. 262]. OnHako CBOWCTBAa MPEACTABISIIOT COOOW MPU3HAKHU, XapaKTEPHU3YIOIIHE
MAPUTOBOP, B CBSI3H C YEM OHU HE MOT'YT coOmronarecs 100 He cobmroaarhes. Kak
armeyaer B cBia3u ¢ 3tuM M.A. OcraneHko, 1oj CBOWCTBaAMU CI€AYyeT MOHUMAaTh
HEOTHEMJIEMBIM M MOCTOSIHHBIN MPHU3HAK Y€ro-inbo, B TO BpeMs Kak TpeOOBaHUS
RpPEIojaramT, YyTo CyJ O0Osf3aH HCIOJb30BaTh 3aKOHHBIE CPEICTBA U CIOCOOBI
oOecrieyeHus: MPaBOCYAHOCTH TOCTaHOBisieMoro npurosopa [57, c. 12]. C onHo#
STOPOHBI, NPH HAPYIIEHHH TPeOOBaHUN K 3aKOHHOCTH, OOOCHOBAHHOCTH WIIH
OIPABEJIMBOCTU MPUTOBOP TMOAJIEKUT OTMEHE, C JIPYrod Ke — 3aKOHHOCTD,
DOOCHOBAaHHOCTh W CHPABEIJIMBOCTh IMPEICTABIAIOT COOOW HEOThEeMIIEMbIE
@BOICTBA MPABOCYAHOIO MPUIroBOpa cyaa. Takum oOpa3oM, Ha CTaUHA BHIHECEHHUS
HPUIOBOpAa 3aKOHHOCTb, CHPABEIJIMBOCTh M  OOOCHOBAHHOCTH  SABIIIOTCS
HPeOOBAaHUSIMH K MPHUTOBOPY, COOJIONEHUE KOTOPHIX BJIEYET BO3HHUKHOBEHHUE Y
[PUTOBOPA aHAJIOTMYHBIX CBOMCTB.

0 N3noxeHHoe no3BoseT CPOPMYIINPOBATh CIIETYIONINE BHIBOADI.

B CylecTByIOIyI0 Ha JOKTPUHAIHHOM YPOBHE MO3HUIIUI0 O HEOOXOTUMOCTH
AOTIOJIHEHUS YTOJIOBHO-IIPOIIECCYAJIbHOTO 3aKOHA yKa3aHWEM Ha TpeOoBaHUE K
MOTHBUPOBAHHOCTH MPUTOBOpa CIEAYyeT MPU3HATH HEOOOCHOBAHHOM, MOCKOIBKY
HaHHOE TpeOOBaHWE OTpakaercss 4Yepe3 IMOJOXKEHHS 00  OmucaTelbHO
0
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MOTHUBHUPOBOYHOW YacTH npuroBopa. OgHoBpemeHHO ¢ TeM crarbs 297 YIIK PO
3aKpeIUIsieT IEepeuYeHb KAueCTBEHHBIX IIPU3HAKOB, KOTOPBIE XAPAKTEPU3YIOT
OPUTrOBOP KAk HWTOrOBOE pelleHre 1o yroinoBHoMy geny. CoOmronenue
IPETyCMOTPEHHBIX YKa3aHHOW HOPMOW TPeOOBaHHI B MPOIECCE MOCTAHOBICHUS

IIPUTOBOPa BJICUCT BOSHUKHOBCHUC Y HCI'O AHAJIOTMYHBIX CBOICTB.

2.3 CnpaBelsIMBOCTH NPUTOBOPA

HopmaruBHOe 3akperieHde TpeOOBaHMS K CHPABEAJIMBOCTH MPUTOBOPA
npeacrasisier coboit HoBemny neictByromiel YIIK P®; panee crares 301 VIIK
PCOCP npenycmarpupaia Juiib Tp€OOBAHMS B OTHOILIEHUH 3aKOHHOCTH ITPUTOBOPa
u ero obocHoBaHHOCTU. ColMAIbHOE 3HAYEHUE MPUTOBOpA OMpPEACISeTCS TeM
dbakToM, YTO WM YCTAaHaBIMBAETCS BHUHA TMOACYIMMOTO B COBEPIICHUU
NPECTYIUICHUSI M Ha3HA4YaeTCs YrojlOBHOE HAKAa3aHWE C YYETOM MPUHIIMMA
CIpaBeUIMBOCTU. B ciydae »xe mnpu3HAHUS JIMI[Aa HEBUHOBHBIM IPUTOBOPOM
OMPENENSAIOTCS WHBIE MTPABOBBIE MOCIIEACTBHS, BKIIIOUasi BO3HUKHOBEHHUE MpaBa Ha
peabmuranuio [86, c. 12]. Takum oOpa3om, cofep:kaHne IPUroBopa cyaa OTpakaer
CTEIeHb COOIONCHMS U OXpaHbl MpaB U cBoOO TudHOCTH [50, . 3].

Kak yxaspiBaer O.B. Bonkonyn, B cuily CBO€l HOPMAaTUBHO 3aKPEIJICHHOM
eI YrOJIOBHOE CYIONPOM3BOACTBO CIEAYET paccMarpuBaTh B KauyecTBE
€AMHCTBEHHOT'O CPEJICTBA BOCCTAHOBJICHUS COLIMATIBLHON CIPABEIIMBOCTH, KOTOPYIO
Hapymaer cosepuieHue npecrymwienus [19, c. 39]. M3znoxeHHoe no3BonseT
OMPENEIUTh CIPaBEJIMBOCTh KaK OCHOBHYIO I1I€Jlb YrOJOBHO-NPOIECCYaTIbHON
TESTENHHOCTH, JOCTIKEHUE KOTOPOW 00ECTIEUnBAETCS TTOCPEICTBOM MPUMEHEHUS
HOPM YTOJIOBHOT'O M YTOJIOBHO-IPOLIECCYaIbHOTO ITPaBa U HAXOAUT CBOE BhIPAKEHUE
B 3aKOHHOMW M OOOCHOBAaHHOW pPEaKIMHM TOCYJIapCTBa B JIMIIE OPraHOB CYIeOHOMH
BJIACTH Ha (PaKT COBEPIICHUS MIPECTYIIICHUS.

A.®. JlyouH momaraer, 4YTO OOOCHOBAaHHOCTb IPUTOBOpA  CIIEAYET
OTOXKJIECTBJISATh C JIOKa3aHHOCTBIO, B TO BPEMs KaK JI0Ka3aHHOCTb XapaKTEPU3YET

CIIpaBeNIMBOCTh mpuroBopa [46, c. 460]. JlaHHBIA TE3UC B LEJIOM BHAUTCA
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000CHOBaHHBIM, OJTHAKO HEOOXOIMMO YYUTBIBATH, YTO JIOKA3BIBAHUIO B YTOJIOBHOM
CYIOIIPOU3BOJCTBE TOMJICKHUT HCKIIOUUTEIHPHO BHHOBHOCTH TOACYINMOTO B
COBEPINCHUHN TPECTYIUICHUS, B TO BPEMS KaK €ro HEBUHOBHOCTH MPE3IOMHUPYETCSI.
OTcyTCTBHUE K€ HAJISKAIIErO JOKa3bIBAaHUS TPEICTABISAET COO0M OCHOBAHHE IS
BBIHECCHHUS OIpaBaareabHOro mpuroBopa. COOTBETCTBEHHO, OTOXKICCTBICHHE
JI0OKa3aHHOCTU U 00OCHOBAaHHOCTH OIPAB/IAHO JIUIIIH B OTHOIIICHUH OOBHHHUTEIIHHOTO
IPUTOBOPA.

Kak ormeuaer W.I1. [TomoBa, mpuroBop, comepskaniuii BEIBOJbI, OCHOBAHHBIS
Ha HETOCPEICTBEHHO HMCCIENOBAaHHBIX B CY/IEOHOM 3aceJaHHM JI0Ka3aTelbCTBAX U
OLIEHKY KaXKJIOTO M3 J0Ka3aTelbCTB KaK MO OTACIBbHOCTH, TaK U B COBOKYITHOCTH,
caM 1o cebe He TMOo3BOJIseT CHOPMUPOBATH Y CYAOB BBIMIECTOSAIIUX WHCTAHIIMMI
yOeXICHNE B €T0 HEMPABOCYIHOCTH.

Kpome Toro, WMEHHO OIlGHKa JOKa3aTeIbCTB ¥ BBIBOIBI, KOTOPHIC
c(hopMyTUPOBAHBI CYJIOM TIEPBOM MHCTAHITUU B TIPUTOBOPE, SBIISIOTCSI OCHOBAHHEM
7Tt (GOPMYIIMPOBKH OTBETOB BBIMIECCTOSIIIM CYJIOM Ha JOBOABI CTOPOH [61, ¢. 32].
B xome mpoBepkM 3aKOHHOCTH, OOOCHOBAaHHOCTH M  CIPABENJIUBOCTHU
MOCTAaHOBJICHHOTO B MEPBOM MHCTAHIIMU MPUTOBOPA CYJI BBHIIIECTOSIIECH HHCTAHIITH
OLICHWBAaET OOOCHOBAaHHOCTH C(OPMYTUPOBAHHBIX B TPUTOBOPE BBIBOIOB,
(GopMHUpYS TEM caMbIM CTaHIAPTHI JTIOKA3bIBAHKSI B YTOJIOBHOM CYOTIPOM3BOJICTBE
eAMHOOOPa3HYIO CYyNeOHYIO IPAKTHUKY.

Takum 00pa3oM, CpaBeIITMBOCTH MPUTOBOPA MIPEATONaraeT yoeauTeIbHOCTh
PE3YABTaTOB YTOJIOBHOTO CYAOIPOM3BOICTBA, BBIPAKCHHBIX B IPUTOBOPE Cyaa
NIEPBOM WHCTAHIIMM W TOATBEPKICHHBIX B XOJIE €r0 MPOBEPKHU B BHIMICCTOSIICH
cyneOHo# nHCcTanmu 19, c. 22].

CoOOTBETCTBEHHO, BHIHECEHHE CTPABEJIMBOTO MPUTOBOPA BO3MOXKHO TOJIBKO
OpU  YCJIOBUM TIOJHOW JIOKA3aHHOCTH BHWHBI TOACYIUMOTO B COBEPIICHUH
NPECTYIUICHUSI C WCIOIB30BAHHEM IIOJJHO M BCECTOPOHHE HCCIICIOBAaHHBIX Ha
CTaiud CyAeOHOTO CIENCTBUS COBOKYITHOCTH JOKa3arenbcTB. [lpm 3TOM He
JIOMTyCKAeTCsl  TIOCTAHOBJICHHE OOBUHHUTEIHLHOTO  IMPUTOBOPA, OCHOBAaHHOTO

HNCKIIOYUTCIIbHO Ha HPCAINOI0KCHUAX, a PABHO — Ha IMPU3HATCIILHOM IIOKa3aHUU
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MOJICYIMMOIO B OTCYTCTBUE MHBIX JOKA3aTEIbCTB €r0 BUHOBHOCTHU B COBEPIIIECHUU
npectymiieHus. Ha pemieHue cyga Takke HE JOJDKHBI OKa3blBaTh BIIWSHUE
IIpENBAPUTENBbHAS OCBEIOMIIEHHOCTD O COAECP/KAaHUM MAaTE€PUaJIOB YTOJIOBHOIO J€a
U Npe3yMITus npodeccCuoHain3Ma U KOMIETEHIIMK JO3HABATENS WIIH CJIeI0BaTeNs
JI0Ka3aTenbCTBAaX, HE UCCIEAOBAHHBIX B CycOHOM 3acelaHuy MO0 HE HaIIeIIINX

OTpa)KeHHUsI B €ro mportokore [85, c. 32].

B cnydae HapymieHus — BBIIICTIEPEUMCIICHHBIX  3alpeTOB  MPOIECC
PEIBAPUTEIHHOTO PACCIEAOBAHUS U CyNeOHOr0 CIEACTBUS YTPAUUBAET MPU3HAKU
OOBbEKTUBHOCTU M TMOJHOTHI, YTO BJIEYET IOCTAHOBIEHHE HEMPABOCYIHOIO
IPUTrOBOPA, HE OTBEYAIOIIEr0 TPEOOBAHUSM K 3aKOHHOCTH, OOOCHOBAHHOCTH H
cupaBenauBocTU. CylIECTBEHHOE HapylleHHe HOPM NpOLECCyalbHOrO MpaBa Ha
JOCYI€OHBIX CTaaUsAX YrOJIOBHOTO CYJONPOM3BOACTBA HMCKIIOYAET BO3MOYKHOCTH
MOCTAHOBJIICHUS MPAaBOCYAHOro mpuroBopa. CoOOTBETCTBEHHO, TpeOOBaHHE K
CIIPaBEUIMBOCTH PACIPOCTPAHSIETCS B TOM YHKCIIE€ B OTHOIIECHUHU MPEABAPSIONICH
MIOCTAHOBJIEHHUE IPUTOBOPA MPOLECCYaTbHON AEATEIbHOCTH.

C yyeTroM WU3I0KEHHOTO, HEIEIeCO00pa3HbIM BUIUTCA YCTAHOBIECHHOE
yacThlo 2 ctarbu 389.18 VIIK PD orpannueHue o CripaBeIjIMBOCTH UCKITIOYUTEIBHO
HaKa3aHWs, HA3HAYaeMOIo0 C YYEeTOM XapakTepa M CTENEeHH OOIeCTBEHHOM
OMMACHOCTH COBEPIIEHHOTO [JeIHHUS W JIMYHOCTH moxacygumoro. JlanHoe
OTIpE/ICIICHUE SIBJISETCA TAKXKE TABTOJIOTMYHBIM, MOCKOJIBKY MPHUTOBOP, KOTOPBHIM
Ha3HA4YaeTcsl  HECHpaBeIMBOE  HaKa3aHWe, MPU3HAETCS  3aKOHOAATEIEM
HECTPABEIJIUBBIM.

B coorBercTBUM ¢ OyKBaJIbHBIM TOJIKOBaHHEM HOpM crareil 389.15-389.18
YronoBrao-miponieccyanbHoro Konekca P®, Hapymenue TpeOoBaHU B OTHOIIIEHUT
3aKOHHOCTH, OOOCHOBAHHOCTH JHOO CHPaBEIMBOCTU IMPUTOBOpA CYIOM IEpBOM
WHCTAHIIMU TPU3HAETCS OCHOBAHHWEM JJisi OTMEHBI mpuroBopa. B To xe Bpems B
OTCYTCTBHUE XOTS ObI OIHOTO U3 MIEPEUUCICHHBIX CBOWCTB MPUTOBOP YTPAYMBAET BCE
npodre cBoicTBa. TpeOoBaHMs K 3aKOHHOCTH, CIIPABEJIMBOCTH U OOOCHOBAaHHOCTH

IIpUroBopa ABJIAIOTCA B3aMMOCBA3aHHBIMH U B33HMOO6YCJ'IOBJ'I€HHBIMI/I. Takum
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o0pa3oM, HEOOOCHOBAHHBIM MPUTOBOP OJHOBPEMEHHO SIBJISIETCS HE3aKOHHBIM.
CnpaBeyIMBOCTh K€  NPUrOBOpa  MPEANoiaraer €ro  OOOCHOBAaHHOCT,
COOTBETCTBEHHO, OOOCHOBAaHHOE peEUIeHHE Cyda TMepBOM HHCTAHIUMU IO
OTIPEICIICHUIO HE MOXKET OBITh IPU3HAHO HE3aKOHHBIM JINOO HECTIPABEIJTUBHIM.

Kak ormewan FO.M. [IpomieBol, cHOpaBemIMBOE  pEUIEHHUE KAk
COOTBETCTBYIOIIEE HPABCTBEHHBIM TPEOOBAHMUSIM BO3MOXKHO HCKIIFOUUTEIHHO TIPHU
YCIIOBUU IOCTOBEPHOCTH BBIBOJIOB, OTPAKEHHBIX B MPUTOBOPE, U COOMIOICHUU KaK
MaTepUaJIbHBIX, TaK U MPOLECCYaATbHBIX HOPM IIPU €ro BhIHECeHUHU [26, c. 125].
KiroueBbIM ~ ycioBHEM  CHPaBEMJIMBOCTH  OOBHMHHUTEIBHOIO  IPUTOBOPA,
XapaKTepU3YIOIUM MOpPaJIbHBIA ACHEKT BBIHOCUMOIO CYJIOM DEIICHHUS, SBISETCS
JIOCTOBEPHOE 3HAHWE O BUHOBHOCTH MOACYIMMOI0, OCHOBAaHHOE Ha COBOKYITHOCTH
JI0Ka3aTelIbCTB, MOJIHO, OObEKTUBHO U BCECTOPOHHE MCCIIEIOBAHHBIX CY/JIOM B XOJI€
CyneOHOro CIIEICTBUS.

B coOTBETCTBUM C W3JI0KEHHBIM CTAaHOBUTCS BO3MOXXHOU (hOpPMYIHpPOBKA
CJIEIYIOIIHNX BBHIBOJIOB.

[IpuroBop MOXeT OBITH MPU3HAH CIPABEAIUBBIM MPU YCIOBUH MPABUIHLHOTO
C TOYKH 3peHHs (QOpMBI U COAEPKAHUS PACCMOTPEHHs YTOJIOBHOIO Jefia |
pa3pemieHusl ero Mo CymecTBy, MPEAnojararoniero HeoO0XoIuMOCTb COOMIOIEHUS
IpY BBIHECEHUHU IMPUTOBOpa TPeOOBAaHUM K €ro 3aKOHHOCTH M OOOCHOBaHHOCTH,
KOTOpBI€ OTPaXarOT COOTBETCTBUE COJIEPKAHUS TMPUTOBOpAa IMPABOBBIM U
COLIMAJIbHO-HPABCTBEHHBIM HauajlaM yYTOJIOBHOTO CYIOINpou3BOACTBA. B TO ke
BpeMsl CIPaBEUIMBOCTb MPUrOBOpa Cylda OCHOBBIBAETCS Ha €ro OOBEKTHBHOM
OCHOBaHHH, B KAU€CTBE KOTOPOTO BBHICTYMAeT 000OCHOBAHHOCTH MPUTOBOPA.

[To uroram paccMOTpeHUs TAaHHOW IJIaBbl MOXXHO MPEIJIOKUTH CIEAYIOIIUE
BBIBOJIBL.

3aKOHHOCThH TIPENCTABIACT COOOM TpPeOOBaHME YTOJIOBHO-IIPOIIECCYATHLHOTO
3aKOHA B OTHOIIEHUHU CyAeOHOTrO MPUIOBOpa, Mperosararoiiee cooMoIeHe Ha
CTaJUU TOCTAHOBJIEHUS TPUTOBOpAa HOPM MAaTepuajJbHOTO M IMPOIIECCYaTbHOTO
npaBa, OOILIECMPU3HAHHBIX MEXIYHAPOIHO-NPABOBBIX MPUHIUIIOB M  HOPM,

MCXKAYHAapPOAHLIX JOIOBOPOB P® n KOHCTUTYHOHNOHHBIX HOHO}KeHHﬁ, ImoaJIC)Kalux
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MPUMEHEHUIO TIPU Pa3pelIeHUH KOHKPETHOTO YrojoBHOTo jena. [Ipu cobmtonenuun
TpeOOBaHUI 3aKOHHOCTH Yy CYIE€OHOr0 NMPHUroBOpa BO3HUKAET COOTBETCTBYIOIIECE
CBOMCTBO, KOTOPO€E XapaKTEPU3YET €T0 MPABOCYAHOCTb.

Hapsimy ¢ 3akOHHOCTBIO U 0OOCHOBAaHHOCTHIO, Ha JOKTPUHAIBHOM YpPOBHE
BBIJICSIET TaKO€ CBOWMCTBO CYIEOHOrO MPHUIOBOPA, KaK OOOCHOBAHHOCTH, OJHAKO
HOPMATUBHOE 3aKPEIUICHHUE COOTBETCTBYIONMIETO TpeOOBaHWS B OTHOIICHHUH
IPUTOBOpPa B YrOJOBHO-MPOIECCYaIbHOM 3aKOHE BHJIUTCS HEIEIECOO00pas3HbIM,
MOCKOJIbKY COOTBETCTBYIOIIEE TpeOOBaHUE TMPEAYyCMATPUBAETCA B OTHOIICHUH
CollepKaHNs MOTUBUPOBOYHOW YaCTH MPUTOBOpa. B TO ke BpeMs 3aKpeIICHHBIE B
cratbe 297 YIIK P® TpeOGoBaHus B OTHOIIEHWU MPUTOBOPA OJTHOBPEMEHHO C TEM

IPEJCTaBIISAIOT €r0 CBOMCTBA, XapaKTEPU3YIOLIUE MPUTOBOP KaK aKT MPaBOCYIUSI.
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I'maBa 3 IlocraHoB/IeHHE IPUTOBOPA CyAa

3.1 IlocraHoBjeHHUsI NPUIOBOpa B o00mIeM NOPSiAKe YIrOJOBHOIO

CYIOTIPOM3BOICTBA

Kak yxe oTMeuanoch Bbllli€, paCCMOTPEHHE YTOJIOBHOIO JI€Ja U pa3pelieHue
€ro Mo CYIIECTBY NPEACTaBIseT CcO00M I[EHTPAIbHYIO CTaIuI0 YTrOJIOBHOTO
Cyaonpou3BoAcTBa. [IpUroBop, ABISIOMINANCS UTOTOBBIM IPOLIECCYAIbHBIM aKTOM
YTOJIOBHOTO CYAOMPOU3BOJACTBA, 3aBEPIIAECT PACCMOTPEHHE YIOJOBHOIO Jiena,
COOTBETCTBEHHO, €r0 KadyeCTBO IMPEACTaBIACT COOOM BaKHEHIIee YCIOBHUE
3(PEeKTUBHOCTH OTIPABICHUSI MPABOCYIUS IO YTOJIOBHBIM JielaM B IICJIOM.
JlonyliieHHbIE TP MOCTAHOBJICHUHU PUTOBOPA OIIIMOKU OTPAXKAOT HU3KUH YPOBEHb
npodeccuonanu3mMa CyiabH, B CBS3M C Y€M B HAy4YHOW CpEe BBICKA3BIBAIOTCS
MPEMJIOKEHUS O PACIIMPEHUHU MTEPEUHSI HOPMATUBHO 3aKPEIUICHHBIX OCHOBAHUM JJIs1
NpEKpalleHus] MOJHOMOYMUA  CyAbU TMOCPEACTBOM  BKIIOYEHUS B  HETO
HerpodeccuoHaIM3Ma MpU MOCTaHOBJICHUHU TpuroBopa [9, c. 39]. B 1o ke Bpems
HEOOOCHOBAaHHBIM BHJIUTCS BbiCKa3biBaemMoe A.B. ByHHHOW MHEHHE O TOM, 4TO
JIEUCTBYIOIIUM YTOJIOBHO-TIPOILIECCYaIbHBIN 3aKOH HE MPETyCMaTpPUBAET CIOKHOU
IpoLIENYphl HOCTAHOBIEHU Ipurosopa [ 13, c. 235], a taxxe nmozunus A.A. Bacsesa
00 OrpaHUYECHUM POJIU Cyda B YTOJOBHOM CYIOIPOU3BOACTBE HCKIIOUUTEIHHO
MIOCTaHOBJIEHHEM Tpurosopa [ 18, c. 7].

O(ddexTBHOCTS  OTIpaBICHUS  MPABOCYAMS,  OCYIIECTBIIEMOTO B
coorBercTBUM ¢ Koncturynmen P® TONbKO CyIoM, 3aBUCUT OT 3HAUUTEIBHOIO
KOJTMYeCTBA (PAKTOPOB KaK OOBEKTUBHOTO, TAK M CYOBEKTUBHOTO XapakTepa, B TOM
YHCJI€ — OT JUYHOCTHBIX, ICUXOJIOTUIECKUX U MPOGECCUOHATBLHBIX 0COOCHHOCTEN
CYyIbH, MOCTAHOBJISIIONIETO NPUroBop. B cBsA3M ¢ ueM, kKak 0OOCHOBAaHHO OTMEYaeT
E.A. KapsikuH, MoiHOE HUCKIIOYEHHUE CYIEeOHBIX OMIMOOK SBIAETCS OOBEKTUBHO
HEBO3MOXXHBIM. B TO ke BpeMsi KOJMYECTBEHHBIE IMOKa3aTelld TaKUX OLIMOOK
XapaKTepu3yloT 3PPEeKTUBHOCTD ACSATENBHOCTU cyla B ueiaoM [36, c. 54]. Kpome

Ttoro, kak ykaspiBaeT H.A. KomnokonoB, cyneOHblE OMIMOKHM MOTYT SIBISITHCA
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CJIEJICTBUEM KaK CYObEKTHBHBIX (PAKTOpOB, TaK W MPOOEIOB U HEAOCTATKOB B
HOpMax MaTepUalIbHOTO U MpoleccyaibHoro npasa [40, c. 923].

N3n0oxeHHOE MO3BOJSET KOHCTAaTUPOBAaTh OOOCHOBAHHOCTh JOKTPUHAIBHOU
MO3ULIMHA, B COOTBETCTBUU C KOTOPOM CYLIECTBYIOIINM MPOLECCYATbHBIA HOPSIO0K
MIOCTAHOBJICHUS MTPUTOBOPa TpedyeT JalIbHEHIIIET0 COBEpIIeHCTBOBaHus [29, ¢. 42].
TpeboBanust k (opmMe U CoOmEpKaHWIO MPHUTOBOPA MOTYT OBITh COONIONEHBI
UCKJIIOYUTENIbHO TpU HAJIUYUU NPOPECCHOHATIbHBIX TMO3HAHUW B YrOJIOBHO-
OpaBOBOM W  yroJOBHO-IpOLECCYalbHOW cdepax M  UX  MOCTOSHHOM
COBEPILIECHCTBOBAHUH.

IIocTaHOBIIEHHE MPUrOBOpPA OCYIIECTBIISAETCS CYIOM IIOCIE 3aCIyLIMBaHUS
OPEHU CTOPOH M MOCJEIHEro CJIOBa MOACYIMMOIO MO 3aBEPIIEHUU CYIEeOHOro
cneacTBus B copemarenbHon komHare [20, ¢. 51]. CormmacHo wactu 7 crarbu 292
VIIK P®, yyacTHUKM NOpeHUN HAIEIEHbl NPABOM NPENOCTABUTH CYIy CBOU
NMCBMEHHBIE MHEHMS I10 BONPOCAaM, YKa3aHHBIM B ITyHKTax ¢ | mo 6 crarbu 299
VIIK P®. Takum oOpa3oM, 3aKOHOAATENh AOMYCKAET BO3SMOKHOCThH BBICKA3bIBAHUS
YYaCTHUKAMU MPEHUM MMO3ULMHN 110 ITOBOAY IIPUYACTHOCTH JIMIA K IPECTYIUICHMUIO,
ero KBaM(UKalKM, a TAKKe HAIWYUS CMSTYaroIIUX M OTATYAIOIIUX YTOJIOBHYIO
OTBETCTBEHHOCTb 00CTOATENbCTB. bykBanabHOE TOnkoBaHME HOpM miaBbl 38 YIIK
P® no3BossieT NpuHTH K BEIBOJY O TOM, YTO MHEHUSI YYACTHUKOB CY[€OHBIX IPEHUIN
MOTYT OBITh BHECEHbl UMM CYIy BIUIOTH JO MOMEHTA YyNaJleHUsl Cy[bU (KOJJIETHH
Cyneil) B CoBelllaTeNbHYI0 KOMHaTy. BMecte ¢ TeM yka3aHue Ha 00sS3aHHOCTH Cyla
YUUTHIBaTh (OPMYJUPOBKM MHEHHMA YYACTHUKOB TIPEHUNH CTOPOH, KOTOpas
KOppECHIOHIUpOBaia OBl KX  COOTBETCTBYIOUIEMY TIIpaBy, B  YIrOJOBHO-
IIPOLIECCYAIBHOM 3aKOHE OTCYTCTBYET.

Kak BUAHO M3 H3IO0KEHHOTO, HEOOA3aTeIbHOCTH (POPMYIUPOBOK MHEHHUH
CTOPOH CYIEOHBIX MPEHUH ISl cyAa MpencTaBiIsieT coO0H OCHOBHYIO NPUYUHY UX
HEAaKTUBHOCTH. OTMETUM TaKXe, YTO 3aKOHOAATEJIEM HEOIPaBAAHHO CYXXEH KpyT
YYaCTHUKOB MPEHUI CTOPOH, HAJIEJIEHHBIX NPAaBOM Ha (OPMYIHPOBKY MHEHHUH IO
paspemaemMbpIM NPU MOCTAHOBIEHUU IPUTOBOpA BONpocaM. Tak, K 4YMCIy JIMIL,

HAaACJIICHHBIX IIpaBOM Ha Y4YaCTHC B IIPCHHUAX CTOPOH, 3aKOHOAATCJIb OTHOCHUT
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IPaKIaHCKOTO HCTIA M TPaKIAHCKOro OTBEeTYMKa. [IpolieccyanbHbli UHTEpeC
IPaXIAHCKOTO MCTIIA B Pa3pelIeHUH 3asBICHHOTO B COCTAaBE YrOJIOBHOIO Jeja
rPaXIAHCKOTO HMCKAa 3aBUCHUT OT JIOKa3aHHOCTU OOBUHEHUS U KBaIU(UKAIUU
NPECTYIUIEHUSI, B COBEPIICHUH KOTOPOTrO OOBHHSETCS MOACYAUMBIN, OHAKO
MPOLIECCYAIbHBIM TOPSIIOK PAaCCMOTPEHUST M pa3pelieHus TPaXJaHCKOIO HCKa
yperynupoBaH HopMamu nyHkta 10 wactu 1 crareum 299 VIIK P®. Ilpu s>Tom
FPOKIAHCKUM HUCTELl HE BXOAUT B MEPEUYEHb JIMI], KOTOPbIE€ BIIPABE BHOCUTH
NMCbMEHHBIE MHEHHUSI IO BompocaM, Kpome Toro, ykazaHue Ha WHBIX yYaCTHHKOB
npeHuii ctopoH B yactu 3 crarbu 292 VIIK P® Takke OTCyTCTBYET.

Crarps 428 VYIIK P® 3akperuisier mpaBo CyAeOHOrO MpEACTaBUTENS Ha
y4acTHe B CyNeOHBIX MPEHUSIX, OJHAKO YKa3aHUE Ha TAHHOTO YYaCTHUKA YTOJIOBHOTO
cynonpousBoacTea B 4dactax 1-2 crareu 292 VIIK P® takxke OTCyTCTBYET, 4TO
MO3BOJISIET  KOHCTAaTUPOBAaTh HEOOXOJUMOCTh BHECEHHUSI COOTBETCTBYIOIIUX
nomonHeHn B dacth 2 ctarbu 292 YIIK PO®. IlenecooOpa3Ho Takke BHECEHHE
M3MEHEHUM, HAMpaBJICHHBIX Ha 3aKPEIUICHHE IpaBa YYaCTHUKOB MPEHUIl CTOPOH
BHOCHUTH (DOPMYIIMPOBKH 10 BOMPOCY O BMEHIEMOCTH MOACYIUMOTO.

Kak monaraer E.A. KapsikuH, B 3HAYUTENBHON CTENIEHU CyeOHBIE OLTUOKU
IpU TOCTAHOBJIEHUU NPUTOBOpA MPEJCTABISIOT COOOM CIEACTBUE AaKTUBHOTO
IIPOTUBOAECHUCTBUS OTIIPABICHUIO TpaBocyaus. OCHOBBIBAsACh HAa JTAHHOM TE3HCE,
aBTOp MpeJJIaraeT pacuiipuTh HOPMATUBHO 3aKPETUICHHBIN IEPEUCHb pa3peliaeMbIx
IpU TIOCTAHOBJICHHH IIPUTOBOpPA BOIMPOCOB TMOCPEACTBOM €ro JOMOJTHEHHUS
BOIIPOCOM O HAJUYUU OOCTOATENBCTB, CBHUJETEIbCTBYIOIIMX O Jade 3aBEJOMO
JIOKHBIX TIOKAa3aHUHM, 3aKITIOYCHHS DKCIIEpPTa WM CIEUaIncTa JUOO0 3aBEIOMO
HeTpaBUIBHOTO miepeBoja [36, c. 55].

N3noxxeHHOe TO3BOJSIET KOHCTATUPOBAaTh HEOOXOMMMOCTh BHECEHHS Psiia
nononHernit B YIIK P®. Tak, menecooOpa3HbIM BUAWTCA PaCIIMpPEHUE TEPEUHS
pa3pellaeMbIX MpU NOCTAHOBIEHUH IIPUTOBOPA BOIIPOCOB, IO KOTOPHIM YYaCTHUKH
CyneOHBIX MpEHUN BIpaBe B MHUCbMEHHOW Qopme (opMynupoBaTb MHEHHUE U
BHOCHUTB €r0 Ha paccMoTpeHue cyna. Kpome Toro, 00beKTUBHOM HEOOXOIUMOCTHIO

CICAYCT IPU3HATh HOPMATUBHOC 3aKPCIIJICHHC 00s13aHHOCTH Cylda II0 YYCTy
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COOTBETCTBYIOIINX MHEHHUM.

YromoBHO-ipoliecCcyalbHbIM  3akoHOAATeNnbCTBOM PCOCP  3akperuisuics
NepeueHb YYaCTHUKOB YTOJIOBHOIO CY/IONPOU3BOJICTBA, KOTOPHIE BIIPABE MUCHbMEHHO
dbopMynupoBaTh MHEHHUS TIO CYIIECTBY OOBHHEHHS, BKIIOUAIOMUNA B ce0s
OOBUHUTENS, 3alUTHUKA, MOJICYIUMOrO, MOTEPIEBIIEr0, IPaKAaHCKOT0 UCTLA U
oTBeTYHMKa U ux npeacrasurenen. JlencrByromuii YIIK PO, B cBOW ouepens,
paclupui MepeyeHb BOIMPOCOB, MO KOTOPHIM YYAaCTHUKHU MPEHUN CTOPOH BIpaBe
(dbopMynupoBaTh U BHOCUTH HA PACCMOTPEHHUE Cy/Na NMUCbMEHHbIE MHEHHUS, 32 CUET
BKJIFOUEHUS] B HETO BOMPOCA O HAJMYUU CMATYAIOIIMX U OTATYAKOLIMX YTOJOBHYIO
OTBETCTBEHHOCTH OOCTOSATEIHCTB.

CoracHo yactu 1 crareu 308 VIIK PCOCP pomyckanach BO3MOXHOCTH
BO30OHOBJIEHUSI CYAEOHOTO CJIEICTBUSI HAa OCHOBAaHUM BBIHECEHHOTO CYJIOM
omnpeneneHus U0 TMOCTaHOBJIEHUS TIpu (GOPMYIHPOBKE CYIOM BBIBOJA O
HEOOXOMUMOCTH YCTAHOBJICHUS JIOTIONTHUTEIBHBIX HWMEIONIUX 3HAYCHUE IS
pasperieHus yrojloBHOTO Jiela TI0 CYIIECTBY OOCTOSITENILCTB B TMPOIECCE
00CYXKIeHUS TOJISKAITUX PA3PEIICHUIO MPU MOCTAHOBJIEHUH MPUTOBOPA BOIIPOCOB
B COBEIIATEJIbHOW KOMHATE; aHAJIOTUYHBIEC TTOJIOKEHUS B ICUCTBYIOIIEM YTrOJIOBHO-
MIPOLIECCYAIBHOM 3aKOHOJIaTENbCTBE OTCYTCTBYIOT. CormnacHo ctarke 294 VIIK PO,
cyneOHOE CIeCTBHE MOXET OBbITh BO300OHOBJIEHO TOJBKO B TOM Cllydae, €CIIH
MOJICYAUMBIN B CBOEM IOCJIETHEM CJIOBE 3asIBUT O HEOOXOMMMOCTH MIPEAbSIBICHUS U
WCCJIEIOBAaHUSI HOBBIX JOKA3aTeNbCTB JIMOO HMHBIX OOCTOSITENIHCTBAX, HMEIOIIUX
3HaYEHUE [JJIs PACCMOTPEHMs M pa3pelieHus yrosoBHoro pena. Ilpu stom
BO3MOKHOCTb BO3OOHOBJICHUS Cy[I€OHOTO CIIEICTBUS IOCTABJICHA B 3aBUCUMOCTH OT
nuckpenuu cyna [31, c. 678].

Koncturyrmonnsiii Cyn P® cdhopMmynupoBan NpaBOBYIO TMO3WUIHMIO, B
COOTBETCTBUM C KOTOPOW I1€Ib BBIIIENEPEUUCICHHBIX HOPM 3aKJIIOYaeTCsl B
o0ecreyeHun TIOJIHOTBI M BCECTOPOHHOCTH  HCCIIEAOBAHUS  OOCTOSITENBCTB,
MMEIOIINX 3HAYE€HUE ISl YTOJIOBHOTIO JIeJla U pealin3ally MpaBa Ha CIIPABEIJINBOE
cyneOHoe pa3ouparenbCcTBO [56].

HpC)IOCTaBJ'IeHI/IC CTOpOHaM YTOJOBHOIO CYAOIIpOUM3BOACTBA IIpaBa Ha

44



BHECEHHE MHCHMEHHBIX (OPMYIUPOBOK MO TOMJICKAIIUM PA3PEHICHHIO MPH
NOCTAaHOBJICHUH MPUTOBOpPA BOIpOCaM, MPEACTaBIseT co00il Gopmy peanuzanuu
NPUHIUIIA COCTA3ATEIBHOCTH CTOPOH, TOCKOJIBKY TIO3BOJISIET CTOPOHAM JIOBECTH 10
CyJla CBO€ MHEHHE IO CYIIECTBY YrOJIOBHOTO fefia, 00ecreynBas TeM CaMbIM y4eT
NO3UIMA CTOPOHBI OOBMHEHHWS M 3allUTHl B XOJE€ MOCTAHOBJICHUS MPHUTOBOPA
oOecreyeHusl CIpPaBeIIUBOTO  CyAeOHOrOo pa30uparenbCcTBa TIPH  YCIOBHUH
coOnofieHnss BceX TpeOOBaHUM, NPEIBIBISIEMbIX YTOJIOBHO-IPOLECCYaTbHBIM
3aKOHOM K (popMe M comeprKaHUIO NPUTOBOpa cyna, 1eJIecoo0pa3HO BHECEHHE B

VIIK PO cnegyromux u3MeHEHUM:

— nononHuTh ctarbio 292 VIIK P® ykazanuem Ha 00sS3aHHOCTH Cyna IO
y4eTy MUChbMEHHBIX (OPMYITUPOBOK YYACTHUKOB MPEHUU CTOPOH TIO
BOIIPOCaM, paspeliaeMbiM MpPH TOCTAHOBICHUM TPUTOBOpPA, B XOJE
MOCTAHOBJICHUSI PUTOBOPA B COBEIIATEIILHON KOMHATE.

—  paclIUpUTh NEPEUCHb YYaCTHUKOB MPEHUU CTOPOH, HAJIETICHHBIX MTPAaBOM
Ha BHECCHHE MUCHbMEHHBIX (POPMYITHUPOBOK IO BOMPOCAM, TOMJICIKAITIM
pa3perIeHuIo MpH MOCTAaHOBJICHUH MPUTOBOPA, MOCPEACTBOM BKIFOUCHUS
B HEr0 TPaKJIAaHCKOTO MCTIA, TPa)KJAHCKOTO OTBETYMKA M 3aKOHHBIX

IpEICTaBUTENEH YUYACTHUKOB YTOJIOBHOTO CYIONPOU3BOJCTBA.

3.2 IloctaHoB/ieHHMe TIPUIOBOpPa B 0CO00M MOpSAAKe CYyIAeOHOIo

pa3duparejbCcTBa

Heo0xonuMocTh yrojIoBHOTO CyIONPOM3BOACTBA KaK CIOco0a pa3penieHust
yTOJIOBHO-TIPABOBOT0 KOH(PIUKTA 00yCIIaBIMBAETCS CYIIECTBOBAHUEM CTIOpa O BUHE
NOJICYAMMOI'O B COBEPILIEHUH MPECTYIUIEHUS, Pa3pelI€eHue KOTOPOro Mpeanonaraet
YCTaHOBJICHHE OOBEKTUBHOM HWCTUHBI 1O YrOJOBHOMY Jiely B paMKax
npoleccyanbHol (GopMbl. BMecTe ¢ TeM B OTCYTCTBHE Ciopa O BHUHE OTHaJaeT
HEOOXOMMOCTh B YCIOKHEHHOW TPOIEAYpPE PACCMOTPEHUS M pa3pelieHHs

yroioBHoro pena. llenb mo paspelieHuio yroJoBHO-IIPABOBOTO KOH(IUKTA B
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JJAHHOM CJiydae JOCTHTaeTcs B paMKax YIPOIIECHHOIO IMOpsIKa YrojlOBHOIO
CY/IONPOU3BOJICTBA, BIIEPBbIE MOJYYUBIIETO 3aKPEIJICHUE B POCCUICKOM YTOJIOBHO-
npoueccyaibHOM 3akoHogarenscTBe PO B 1993 1. u B nanpHEWIIEM MOIYYHUBIIETO
pasButue B aerctyromiemM YIIK PO 2001 r. [lepBoHauaibHO yNIPOIIEHHBIN MOPSI0K
CY/IONPOU3BOJICTBA MPElyCMaTPUBAJICS B ClIydyae MPU3HAHUS TMOACYIUMBIM CBOEH
BUHBI M WCKIIOYaJd TMPOBEACHHE CyAeOHOro CIENCTBUA. B COOTBETCTBUHM C
nonokenusiMu aBel 40 YIIK P® mpu oOBuHEHHMHM nHIla B COBEPIICHHUH
NPECTYIUIEHUSI, MAaKCUMaJbHOE HakKa3aHWE 3a KoTopoe He mnpesbimaer 10 et
JIMIIEHUST CBOOOMBI, U €ro Corviacusi C MPEAbSIBICHHBIM OOBUHEHHEM CYJ BIIpaBe
NOCTAaHOBUTh OOBUHUTENbHBIN MPUTOBOP 0€3 MCCIEA0BAHMS JI0KA3aTe€IbCTB BUHBI.
[IpumeHeHue JaHHOrO TMTOpsAJKa CyAeOHOro pa3OuparenbCTBa JIOMYCKAeTCs
UCKIIFOUUTENILHO MPHU YCIIOBUM OTCYTCTBHS BO3PaKEHUN CO CTOPOHBI MTOTEPIEBIIETO
¥ TOCYIapCTBEHHOTr0 JIM0O YacTHOro ooOBuHUTENA [69, c. 57].

Hcrnonb3oBanre 0c000ro mopsiKa mpeaoCTaBIseT BO3SMOXHOCTh peaTnu3aiuu
NPUHIMIA TPOLECCYaTbHOM JKOHOMHHM U COOMIONEHHMS] Pa3yMHOTO CpOKa
CYIOMIPOU3BOJICTBA MPU OOECIECUCHUU MPaB M 3aKOHHBIX MHTEPECOB YYACTHUKOB
YTOJIOBHOTO CYAOINpOu3BoAcTBa [3, c. 43]. BmecTe ¢ TeM g mpoLeccyajlbHOrO
NOpsiJIKa TTIOCTAHOBJICHHUS CY/IEOHOTO MPUTOBOpa MpHU pa3OoUpaTesbCTBE YTOJIOBHOTO
Jieyia B 0COOOM TMOpSIIKE CBOMCTBEHHO HAJMYME psifia MPOOEOB M HEIOCTATKOB
MIPaBOBOTO PETYJIUPOBAHMUS.

Cornacuo yactu 4 crarbu 305 um yactam 2-4 crareu 307 VYIIK PO,
OnucaTeIbHO-MOTUBUPOBOYHAS YAaCTh MPUTOBOPA JOJKHA COAEPKATh yKa3aHUE Ha
OPUYUHBIL, IO KOTOPBIM CYIOM OBbLIM OTKJIOHEHBI T€ WM WHBIE JOKA3aTelIbCTBa,
U3MEHEHUs OOBUHEHHUSI, HA3HAYEHUS YTOJIOBHOIO HaKa3aHUs, UHBIX MEP YTOJIOBHO-
MIPaBOBOT0 XapakTepa JUOO0 OCBOOOXKACHHS OT Haka3aHUs. AHAJIOTHYHBIC
TpeboBaHus 3akperieHsl Takke B [loctanosnenusx [lnenyma Bepxosaoro Cyna PO
«O cynebHom npuroBope» U «O MpakTUKe HAa3HAYEHHS YTOJIOBHOTO HaKa3aHus [65].
[Ipu >TOM B YrOJOBHO-IIPOIIECCYaJTLHOM 3aKOHE HE COICPKUTCS TpPeOOBAHUS K
MOTHUBHUPOBKE MPUTOBOPA CY/la, BHIHECEHHOT'O NpPH CYyIeOHOM pa30uparenbCTBE B

ocodom nopsiake. bykBanbHoe TonkoBanue HopMm maBbl 40 YIIK PO ¢ yuerom
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CMBbICJIa 0CO00ro MopsijiKa CyneOHOro pa3oupareabCcTBa, eAUHCTBEHHBIM BBIBOJIOM,
MOTHBHUPOBKa KOTOPOIO CYJIOM He TpeOyercs, SIBISETCS BBIBOJ O BHUHOBHOCTH
NOACYIMMOIO B COBEPLIEHWHU MPECTYIUIEHUS B COOTBETCTBUM C MPEIbSBICHHBIM
OOBHHEHHMEM, MOCKOJIBKY JOKAa3aTeIbCTBA BUHBI B OCOOOM NOpPAJKE CYIEOHOro
pazouparensCcTBa HE HCccenyorTces [6, c. 96].

[To To¥ e mpUUYMHE HEBO3SMOXKHBIM SIBIIIETCA H3MEHEHHE oObema WU
copepxaHusi 00BuHEeHMs. OJHAKO NPUTOBOP Cyla JOKEH COOTBETCTBOBATh
TpeOOBaHMUIO K MOTUBUPOBAHHOCTU B OCTaJIbHBIX YacTaX. C y4eToM H3JI0KEHHOTO,
neinecoobpasHo BHeceHMe B 4acth & crtarbu 316 VYIIK P® wusmenenui,
HANpaBJICHHbIX HAa HOPMAaTMBHOE 3aKpeIUIEeHUWE yKa3aHus 00 OTCYTCTBUU B
IPUTOBOPE, MOCTAHOBIEHHOM I10 UTOTaM PACCMOTPEHHUSI YTOJIOBHOTO Jieja B 0COO0M
HnopsJIKE CyAeOHOro pa30uparenbCcTBa, YyKa3aHUW Ha OLEHKY M aHAJIW3
nepeuncieHHbix B yactu 1 crarbu 299 VIIK P® obcrostensctB. Kak ormeuaer
C.A. Bopox1oB, MOTUBHPOBKA MPUTOBOPA WUIPAET POJb CPEACTBA CAMOKOHTPOJI
Cy[bU, TIPOBEPAIOIIETO B XOJE€ H3JIOKEHHUS MOTHBOB NPHUHATHIX pEIIEHUIN
OpaBUJIBHOCTH U OOOCHOBAaHHOCTh  C(OPMYIHUPOBAHHBIX  BBIBOJOB, 4YTO
CYILIECTBEHHO CHIDKAET BEPOATHOCTH CylneOHBIX ommubok [21, ¢. 53].

OO6anoBaHue MpPUroBOpa, BBIHECEHHOIO [0 WUTOraM pacCMOTPEHMS
YrOJIOBHOTO JieJia B 0COOOM MOpsiAKe CyAeOHOro pazOuparesbCcTBa, MO MPUYNHE
HECOOTBETCTBUSI BBIBOIOB cyda (DaKTHUECKUM OOCTOSITENbCTBAM Jlelia B
aneJUIIMOHHOM M KacCallMOHHOM MOpsiAKax He aomyckaercs. HeBo3MoXHOCTh
00KaJIOBaHHS MOCTAHOBJIEHHOIO B OCOOOM MOpsJIKE CyAeOHOro pa3douparenbcTBa
NPUTOBOpa MPEACTABISIET COOOM CIIEICTBHE OCOOCHHOCTEH €ro mpoieccyanbHOM
(GopMBI, UISI KOTOPOM XapaKTEpPHO OTCYTCTBHE CYAEOHOTO CIEACTBUS U HU3BITHE
paBa YYaCTHUKOB YTOJOBHOI'O CYIONPOU3BOJACTBA HA OCIAPUBAHUE NMPU3HAHHOIO
CyloM 00OCHOBaHHBIM OOBHMHEHHs. [lockonbKy HCClieOBaHUE 10Ka3arelbCTB B
JTAHHOM BHUJE CYIOMPOU3BOJCTBA HE MPOBOIUTCS, HE MOTYT OBITH OIEHEHBI U
OCTIOPEHBI  BBIBOJBI Cy/la OTHOCHUTEIBHO JIOKA3aTeIbCTB HAa TNPEAMET HUX
000CHOBaHHOCTH.

Kak BHIHO U3 H3JI0KEHHOTO, HWHCTUTYT CyAeOHOTO pa30oupareibCcTBa
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YTOJIOBHBIX JI€JI B 0COOOM MOPSIIKE IIPU COIIACUU OOBUHSEMOTIO C MPEIbIBICHHBIM
OOBHHEHHMEM IMPEACTABISIET COO0M OCTATOYHO 3(PQPEKTUBHOE CPEIACTBO 3aIUTHI
OpaB U 3aKOHHBIX MHTEPECOB T'paxkaaH, OOLIECTBa M TrOCydapcTBa, NMPUMEHEHUE
KOTOPOTrO TMO3BOJIIET JIOCTUYb 3aJa4d YIOJIOBHOIO CYJONPOM3BOACTBA IIPH
OJHOBPEMEHHOW peanu3alyy NPUHIIUIIOB MTPOLIECCYaTbHON SKOHOMHUH U Pa3yMHOI'0
CpOKa CyAOIPOU3BOICTBA.

A Takxke CyIIECTBEHHO CHU3MTh HArpy3Ky Ha Cyabl 3a CYET COKpAILECHHS
CPOKOB PAaCCMOTPEHHUSI YTOJIOBHBIX /i€, OOBUHEHHUE M0 KOTOPHIM HE OCIIApPUBAETCSI.
OpHako nporieccyaibHbIN MOPSIIOK TOCTAHOBIICHUS IPUTOBOPA B 0COOOM TMOPSIJIKE
cyneOHOro pa3z0OuparenbCTBa HYXKJIAETCS B JaJIbHEHIIEM COBEPIICHCTBOBAHUM,
HaIIpaBJIICHHOM Ha MPUBEICHUE B COOTBETCTBUE MonokeHur miaBel 40 YIIK PO
o0uMM TpeOOBaHUSIM K 3aKOHHOCTH, OOOCHOBAaHHOCTM M MOTHUBHUPOBAHHOCTH

CyeOHOTro MPUTOBOpA.

3.3 Oco0eHHOCTH NOCTAHOBJICHUSI NPHUIOBOpPa B Cyle C Yy4YacTHeM

NPUCSHKHBIX 3aceaareien

B npousBoncTBe ¢ yuacTHeM NPUCSKHBIX 3aceaTeleil MPUroBOP BEIHOCUTCS
HAa OCHOBAaHUHU BEPAMKTA, MOJ KOTOPBIM CJEIyeT MOHMUMATh C(HOPMYIUPOBAHHOE
KOJUIETHEN TPUCSHKHBIX pPEUIEHUE MO TMOBOAY BUHOBHOCTH JIMOO HEBMHOBHOCTH
NOACYIMMOIO B  COBEpPIICHUHM  TNpecTyluieHus.  BblHeceHwe — BepAHKTa
OCYLIECTBIISIETCA IMOCPENCTBOM (OPMYJIMPOBKM OTBETAa Ha BONPOCHI, MEpPEYCHb
KOTOPBIX (HOPMYIUPYETCsSl CyAbel Ha OCHOBAHMU NMPEHUH CTOPOH U TOCIETHETO
cioBa noacynumoro. Takum o6pa3om, coaepraHne BEPAUKTA KOJJIETUU MPUCSTKHBIX
omnpezaensercs B COOTBETCTBUHU C nepedHeM  CHOPMYIHPOBAHHBIX
peICceAaTeNbCTBYOLIMM BOIPOCOB.

[TocraBneHHble MpENCENAaTENbCTBYIOIIMM CyAbEH TIEepel MNPUCSKHBIMU
3acelaTesIIMi BOMPOCHI MOTYT OBITh KJIACCHU(UIIMPOBAHBI Ha OOIIME, YacTHBIC U
oOsi3arenbHbie. OOIMMU SBISIOTCS BONPOCH, OTBET HA KOTOPHIE IO3BOJISET

BBIHCCTH IIPUI'OBOP II0 ACIY. CDopMmepOBKa OTBCTOB Ha JOaHHBIC BOIIPOCHI
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HafpaBjieHa Ha pa3pellieHre MO CYIIECTBY YrojJOBHOTO J€la, 3asBICHHOIO B €ro
COCTaBe IPaXXAAHCKOIO UCKA, ONpeelIeHUE CYIbObI BEIIECTBEHHBIX JOKA3aTENbCTB,
a TaK)Xe MPUHSITUE UHBIX COMYTCTBYIOIINX PEIICHU.

B cBorwo ouepenp, 1enbp (OPMYIMPOBKM BOIPOCOB YACTHOIO XapakTepa
3aKJII0YAETCs B AKUEHTUPOBAHUH CY/Ibeli BHUMAHUS Ha OTAEIIbHBIX 00CTOATENbCTBAX
yTOJIOBHOTO Jiefia. YaCTHBIMU SIBIISTFOTCSI BOMPOCHI O CTETICHH BUHOBHOCTH U (hopme
BHUHBI TOJICYIMMOI0, & TAKKE€ CTENEHU pealu3ally €ro yMbICIa Ha COBEPIICHUE
NPECTYIUICHUSI.

Yactp 4 cratbu 339 VIIK PO 3akperiser nojoKeHrue, COrIacHO KOTOPOMY
IpyU NPU3HAHUU TMOACYIUMOr0 BUHOBHBIM KOJUIETMEM MPUCSIKHBIX 3acenaTeseil, B
ONPOCHBIN JIUCT TaKXKE BKJIIOYAETCS BOMPOC O BO3MOXKHOCTU CHUCXOXKIEHUS K
NOACYIMMOMY. 3aKOHOJATENIb YCTAHABIMBAET HOPMATUBHBIN 3alpeT Ha BKIIOYEHUE
B COZIEpKaHHE ONMPOCHOTO JIMCTA BONPOCOB, COAEPKALIUX TPABOBBIE TEPMUHBI JTHOO
IOPUANYECKIE TIOHSTHS, TAKUE, KaK YMBIIIJIEHHOE YOUICTBO, cocTosiHne addexra,
MPEBBINICHUE TTPEIETIOB HEOOXOIUMO OOOPOHBI U T. TI.

OrnamieHre OMmpoCHOro JMCTa OCYIIECTBISIETCS B MPUCYTCTBUU KOJUIETHH
NPUCSHKHBIX 3aCeIaTeNei ¢ MOCIeNyOIIeH ero rnepenadyeil CTapIrte, ociIe 4ero 10
MOMEHTa yHAQJICHHUS MPUCSHKHBIX 3aceiareieil B COBEIIATENbHYI0 KOMHATY
IPOU3HOCHUTCS HAITyTCTBEHHOE CJIOBO MPE/ICEIaTEIbCTBYIONIETO CY/IbU, COEPIKAHHE
KoTOporo, cornacHo yactu 3 crarbu 340 VIIK P®, Bkitouaer B cebdst:

— conep)kaHre OOBUHEHHS.

—  KBAIM(UKALMIO JESIHHUS, B COBEPIICHHMH KOTOPOrOo OOBHHSIETCS

TIOACYAUMBIH.

— TMO3ULHUHU CTOPOH YrOJIOBHOTO CYAONPOU3BOICTBA.

—  pe3yibTaThl UCCIEAOBAHMS JOKA3aTENbCTB, MPEACTABICHHBIX CTOPOHAMHU
YyrOJIOBHOTO CYAONPOM3BOACTBA. BMecTe ¢ TeM He Jomyckaercs
OIIallIEeHUE BBIBOJOB, MOIYUYEHHBIX 10 pE3yJIbTaTaM UX MCCIEAOBAHMSL.

— pa3bsCHEHHUE O TOM, YTO YMOJIYAHUE MOACYIUMOr0, a PaBHO OTKAa3 OT Jlauu
NOKa3aHU HE HUMEIOT IOPUIUYECKOr0 JOKa3aTelbCTBA M HE MOTYT

CBUACTCILCTBOBATH O BUHC ITOACYAUMOI'O B COBCPIICHUUN ITPCCTYIICHHA.
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[IpencenarenbCcTBYIOMUN Cy/Ibsi HE BIIPaBe BbIPaKaTh COOCTBEHHOE MHEHHE
a1M00 UHBIMU crioco0aMu (OPMHUPOBATh MPENYOESKIEHNE MPUCSHKHBIX 3acenareneil
no mnoBoay (OPMYJIMPOBKH OTBETOB Ha BONPOCHI, COAEp)KALIMECS B OMPOCHOM
aucte. [locTaBneHHble nepen NPUCSKHBIMU 3aCEIaTENSsIMU BOIIPOCHI TOJIKHBI OBITh
chopMyTHpOBaHbl TakuM 00pa3oM, dYTOOBI HAa HHX MOXHO OBUIO JaTh
YTBEPAUTEIBHBIA JTUOO OTpPUIIATENBHBIA OTBET. BMecTe ¢ TeM He HUCKIIIoYaeTcs
BO3MOXKHOCTb J1au¥ INPUCSHKHBIMU  3aCENarTeIsiMU  IOACHEHUM 110 IIOBOAY
c(hopMyIMpPOBaHHBIX UMH OTBETOB.

BriHEceHNE BEpAMKTA KOJUIETUH NPUCSIKHBIX 3aCEaTeNe OCYIECTBIIETCS B
XO[l€ TOJOCOBAaHUS MPOCTBIM OOJIBIIMHCTBOM Toj0ocoB. IIpu He nOCTHKEHUU
OOJBIIMHCTBA TOJIOCOB IO BOMpOCaM, C(HOPMYIUPOBAHHBIM B OMPOCHOM JIUCTE,
OOBHHMTEIIbHBIN BEPIMKT MPU3HAETCS YTBEP>KJIEHHBIM IPU YCIOBUU T'OJIOCOBAHUS
110 3 OCHOBHBIM BOIPOCAM HE MEHEE, YeM 7 NMPUCSKHBIMU 3aCEIaTEIIMM.

IIpucsxkHbIe 3acenareny BIPAaBE BHECTH INPENCENATEIbCTBYIOIIEMY CYIbE
XOIaTaMCTBO O JOIOJIHUTEIBHOM HMCCIIEAOBAHUM JOKA3aTeNbCTB, YIOBIECTBOPEHUE
KOTOPOTO SIBJISIETCS OCHOBAHMEM JIsl BO30OHOBIEHUs cyneOHoro cieactBus. [lo
3aBEPIICHUN HAIIPABICHHOIO Ha JOIIOJIHUTEIBHOE MCCIIEIOBAHUE [T0KA3ATEIbCTB
Cy1IeOHOTrO CJIEACTBUS TPEACENATEIbCTBYIOIIUNA MOXKET YTOYHUTH BOIPOCHI,
OTpPaX€HHbIE B OINPOCHOM JIUCTE, JUOO CGOPMYIUPOBATH HOBBIE BOIPOCHI,
IIOJUJIEIKALIME PA3PELICHUIO KOJJIETUEN IIPUCSKHBIX 3acCeNaTelieil.

[Ipu BBISIBIIEHUH HETOYHOCTEH B XOJI€ COBEILIAHUs, IO TOBOLY (DOPMYIHPOBKU
OTBETOB HA 3aKPEIUIEHHBIE B OMPOCHOM JIUCTE BOIPOCHI, IIPUCSIKHBIE 3aCENaTEIN
MOTYT OOpaTHTbCS K TPEACENaTeIbCTBYIOIEMY CYAbEH M  TOTy4YCHHS
JOTOJHUTEIIBHBIX PA3bACHEHUM.

Ilocne mepenaun craplIMHE NPUCSKHBIX 3aceNareield OIMPOCHOTO JIMCTA U
HAIlyTCTBEHHOI'0 CJIOBA IPEACEAATENIbCTBYIOLIEIO CYAbU IIPUCSIKHBIC 3aCENaTeNN
YAQUIAOTCS JJI1 BBIHECEHMs] BEpIMKTa B COBELIATENIbBHYIO KomHary. CoBelaHue
NPUCSDKHBIX 3acefareieil NPOXOAUT IO PYKOBOACTBOM CTapIIMHBI, KOTOPBIM
HOCJIEIOBATENBbHO CTAaBUT C(OPMYIMPOBAHHBIE B OIMPOCHOM JIUCTE BOMNPOCHI Ha

O6CY)KIICHI/IC, IMPOBOAXUT TIOJOCOBAHHUEC MOJIi IIOACUCTa OTBETOB Ha BOIIPOCHI,

50



NOJUIeKALME PAa3PELICHUI0, W OCYHIECTBISET TIOACUET TOJIOCOB MPUCSIKHBIX
3acegareicH.

B cnywae, ecam B XOO€ COBELIAHUSA NPUCSHKHBIMU — 3acedaresisiMU
chopMymUpOBaH BBIBOA O HEOOXONMMOCTH TIONYYCHHsS]  JOTMOTHUTEIBHBIX
Pa3bACHEHUN TIO BOIpocaM, c(OPMYIUPOBAHHBIM B OMPOCHOM JIMCTE, CTapIINHA
MPUCSKHBIX 3acenaresnei BHOCHUT [IPECENaTENbCTBYIOIEMY Cynbe
COOTBETCTBYIOLIEE XOAATANCTBO.

B coorBerctBuM ¢ wyactamu 5-6 crarbu 344 VIIK P®, nomyckaercs
BO300HOBJIEHUE CY/EOHOTO CIEACTBUSA IPU BO3HUKHOBEHHHM Y MPHUCSHKHBIX
COMHEHHM OTHOCUTENIBHO (PAKTUUECKUX OOCTOSTENBCTB YTOJIOBHOTO JIe€1a, KOTOPhIE
UMEIOT 3HaYeHue i1 GOpMYITHUPOBKU OTBETOB Ha BOIMPOCHI, CPOPMYIUPOBAHHBIEC B
ONPOCHOM JIUCTE.

[lo 3aBepieHNMU COBELIAHUsI MPUCSIKHBIX 3acearelied M TOJIOCOBAaHUS 10
MOCTABJICHHBIM Ha pa3pelnieHrne BOIpPocaM UMU BBIHOCUTCSI BEPJUKT, OrjlaniaeMbli
CTapUIMHON MOCPEICTBOM 3aUMTHIBAHMS MOCTABICHHBIX Ha pa3pelieHrue BOIPOCOB
U cPOpPMYITHUPOBAHHBIX MPHUCSHKHBIMU 3acelarelisiMi OTBETOB Ha HuX. CorlacHO
cratbe 345 VIIK P®, omameHHbli BEpAMKT MONJIEKUT  Iepenaye
peIceAaTeNbCTBYIONIEMY CYb€ C MOCIEAYIONMM MPUOOIIEHHEM K Marepuaiam
YTOJIOBHOTO JIENIA.

Yactu 1-2 crareu 345 YVIIK PO 3akpemistoT noa0KeHUe, B COOTBETCTBUH C
KOTOPBIM ~MOCJi€ TMOAMHCAHUS OIMNPOCHOTO JIMCTa TMPUCSIKHBIE 3acenareiu
BO3BpALAIOTCA B 3aJ1 CyJ€OHOr0 3acCeiaHHsl.

ITo IIOJIy4YECHUU oT CTapIIHHBI IIPUCSIKHBIX 3acenareineu
pEICEAaTeNbCTBYIOIIMM CyAbEl OINPOCHOrO JINCTa HAa HEro BO3Jaraercs
00513aHHOCTh MO IPOBEPKE COMAEPKAHHUS OINPOCHOIO JIMCTA Ul YCTAHOBJICHHSA
BO3MOYKHBIX HESICHOCTEN U MPOTUBOPEUHI.

OOpaiaer Ha cebs BHUMaHKUE TOT (aKT, YTO MOJIOKEHUS O MPEABAPUTETHHON
IIPOBEPKE BEPAMKTA KOJUJIETMU NPUCSKHBIX 3aceAaresieil MONTyYusid HOPMATUBHOE
3akperuieHue Tosbko B 2002 rony [80].

IIpoBeneHne npeaBapuTENIbHON IPOBEPKU MOXKET OCYIIECTBIIATHCS KaK B 3aJI€
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CcyneOHOro 3acefaHusi, TaKk U C YAaJICHHEM IMPEACENaTeIbCTBYIOMIET0 CyAbH B
coBelareNibHyr0 komHaty. [Ipu 3TOM, Kak OTMETHJI BBICHIMN CyAeOHBIN oOpra,
yAaJd€HUuEe CyOpH B COBELIATEIbHYIO KOMHATY JJISI IPOBEPKU BEPIMUKTA KOJUIETHUU
NPUCSKHBIX 3acenarerneil He npoTuBopeyuT nonoxkeHusiM YIIK PO [5].

OOpamaer Ha ce0s BHUMaHue oTcyTcTBUE B cTarbe 345 VIIK PO ykazanus
Ha CPOK TPOBEPKM  BEpPAMKTA  KOWUIETMM  NPUCHKHBIX  3acenarerneu
IIPENCENATENbCTBYIOIMUM CYIbEN, OTHAKO, KaK IIPEICTABIAETCs, COOTBETCTBYIOIIUI
CPOK JIOJIDKEH OTBeYaTh MPU3HAKY COPA3MEPHOCTH 00beMa BEpIUKTA.

JIaHHBIN Te3UC NONTBEPKIAETCS MarepruajlaMu IPaBONPUMEHUTEIBHON
npaktuku BepxoBHoro Cyna P®, xkoTOpblli B OZHOM Clydae yKa3all, 4TO CPOK

NPOBEPKH BEPJIMKTA, COCTABUBLIMN 15 MHUHYT, COOTBETCTBYET 00BEMY BEPIUKTA

ITo npyromy neny BepxoBHbiM Cymom P® Oblia oTMeueHa mpaBOMEPHOCTH
yAaJaeHus CylIbH B COBEIATEIbHYIO0 KOMHATY JIJIsl IPOBEPKHU BEPJIUKTA, BBIHECEHHOTO
KOJIJIETUEH MPUCSHKHBIX 3acenareneit mo 554 Bonpocam Ha 113 crpanumnax [38].

B  coorBerctBum co crareeii 345 < VIIK P®, BoIgBICHHBIC
MPENCeNaTeNbCTBYIOIINM CY/IbEI MPOTUBOPEUHS U HESICHOCTU B BEPAUKTE KOJIJIETUU
NPUCSDKHBIX ~ 3acelareieidd He MOTYT BBIHOCHUTBCS Ha OOCYXKIEHHE CTOPOH
YTOJIOBHOT'O CYIOTPOU3BOICTBA. MHEHHS CTOPOH IO JJAHHOMY IOBOAY MOTYT OBITh
3aciIylIaHbl  MPEeACeAaTe/IbCTBYIONIMM  HCKIIOUUTEIBHO TPU  HEOOXOAMMOCTHU
JOTIOJTHEHMSI OTIPOCHOTO JINCTA HOBBIMHU BOIIPOCAMHU.

HesicHpIM npu3HaeTCsl BEPIUKT KOJIETUH MIPUCSKHBIX 3aceiaTernei, KOTOpbIi
HE TMO3BOJISIET YETKO OMNPEAEIUTh BBIBOIBI, CGHOPMYIHPOBAHHBIE KOJJIErHEH
MPUCSIKHBIX 3aceqaTerneil Mo NOBOY MOCTABIECHHBIX MEPE]l HUMHU BOIIPOCOM.

[Ipu3HaKaMu HESICHOTO BEPJIUKTA SABIISIIOTCS, B YACTHOCTH, HEOAHO3HAYHOCTh
OTBETOB, C(HOPMYITUPOBAHHBIX MPUCSKHBIMHM 3acCEIaTeIsIMHA, a TaKKE OTCYTCTBHE
OTBETOB Ha OMpe/IeICHHBIC BOITPOCHI OJTHOCTHIO JTMOO YaCTUYHO.

IIpoTBOpeUYMBBIM, B CBOIO OYEPEb, SBISAECTCS BBIHECEHHBIM KOJIJIETUEH
MPUCSHKHBIX 3aCeaTelieil, B KOTOPOM UMEIOT MECTO CJIEAYIOIINE HENOCTATKU:

— IIPOTHUBOPCUHHUC MCIKAY OTBETAaMHU Ha HCCKOJIBKO ITOCTABJICHHBIX BOIIPOCOB,
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— TPOTUBOPEYME OTBETOB CYIIECTBY MOCTABIECHHBIX BOIPOCOB.

— BHYTPEHHHE MPOTHUBOPEUHS B OTBETaX Ha MOCTABICHHbBIE BOIPOCHI;

— OTCYTCTBHE OTBETOB HAa OJMH WJIM HECKOJBKO IOCTABJICHHBIX IEepen

MPUCSHKHBIMU 3aCEIATENISIMUA BOIPOCOB.

[IpoTHBOPEUMBOCTh  BEPAMKTAa MOXKET MMETh MECTO TOJBKO IIpHU
ONPENECIEHHOM OTBETE Ha BOMPOCHI, OTPAKEHHBIE B OMPOCHOM JIMCTE, a TAKXKe
BBIPAXKAaTbCSI B HECOOTBETCTBUU COAECPKAHUS BEPAMKTA TMPUCSKHBIX HTOraM
rOJIOCOBAHMS.

B 10O ke BpeMs He MOXET ObITh NMPHU3HAH MPU3HAKOM MPOTUBOPEUUBOCTH
BEpJIMKTAa OTPULATEIBHBIM  OTBET MPHUCSHKHBIX  3acemareyied Ha  BOIPOC
OTHOCHUTEJIbHO BWHOBHOCTH IMOACYAMMOIO B COBEPIICHUH NPECTYIJICHUS IPU
YTBEPAUTEIHFHOM OTBETE O JOKA3aHHOCTH COOBITHS MPECTYIUICHUS M COBEPIICHUS
€ro NoJICyAUMbIM.

B cinywae, ecnu BEpAUKT MNPUCSIKHBIX MPU3HAH MPEACEHaTeIbCTBYIOIIAM
HESACHBIM  JIMOO  TPOTUBOPEUYUBHIM,  MPEACENATCIIbCTBYIONIUNA  yKa3bIBaeT
MPUCSHKHBIM  3aCENaTeNIsIM Ha HESICHOCTh WA NPOTUBOPEYMBOCTH BEPAMKTA U
BHOCUT UM MPEIJIOKEHUE O BO3BPATE B COBEIIATENBHYIO KOMHATY B LIEJIAX BHECEHUSA
YTOYHEHUU B ONPOCHBIN JIUCT.

OrmeTnMm, 4YTo 3akoHogareb B dYactu 2 crateu 345 VIIK PO nHe
YCTAaHABJIMBACT OrPAHUYCHUHW B OTHOIIEHUM MAKCUMAJIBHO JIOIMYCTUMOTO
KOJIMYECTBA BO3BPAIICHUN MPHUCSKHBIX 3aCEIaTeNIC B COBEIIATEIILHYI) KOMHATY
JUISl yCTPaHEHUS POTUBOPEUYNBOCTH JTMOO HESICHOCTH BEPIAUKTA.

B 10 ke BpeMs MOBTOPHOE yaJICHUE IPUCSIKHBIX B COBEIIATEILHYIO KOMHATY
JOMYCKAeTCs  HCKJIIOUMTENIbHO B  IENSAX YCTPAaHEHHMs HESICHOCTeH Jbo
MPOTUBOPEUYUI B BEPIAUKTE.

[Ipu »sTOM Ha mnpencenaTreabCTBYIONIETO BO3JaraeTcs OO0sI3aHHOCTh 10
Pa3bsICHEHUIO NPUCSIKHBIM 3aCEAATENsIM CONEPKAHUSI KOHKPETHBIX IPU3HAKOB
HESICHOCTH MX BEPAWMKTA WIM €ro MNPOTUBOPEYMBOCTH. JlaHHOE pa3bsiCHEHHE
NIPEJICTABIIICT COO0OM 00s3aTebHOE YCIOBHE pealu3allid PacCMaTPUBAEMOTO

IpaBOMOYUS MpeEACenaTeNbCTByomEero [39].
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be3ocHoBarenbHble ke TpeOOBaHUS MpE/CEeNaTeNIbCTBYIOIEIO CyAbU B
OTHOIIEHUN TPHUCSIHKHBIX 3acefareledl M0 YCTPaHEHUIO0 TMPOTHUBOPEUYUBOCTH
BEPJIMKTA JINOO yAaleHne MPUCSKHBIX 3acCeIaTeNeil B COBEATEIbHY0 KOMHATy 0e3
yKa3aHW Ha KOHKPETHBIC BBIPAKEHUS HESICHOCTH WM TPOTUBOPEUUBOCTHU
BEpJUKTa CIIEAYET pacCMaTpuBaTh KaK CYIIECTBEHHBIE HApYIICHHS TPEOOBAHHIA
YTOJI0BHO-TIPOIECCYaTbHOIO 3aKOHA, KOTOPBIE BICKYT 32 CO00I OTMEHY IPUTOBOpA.

[To uToram paccMOTpeHHUs JTaHHOM IIaBbl MOXKHO TPEIJIOKHUThH CIEMYIOIINe
BBIBO/IBI.

[IpenocraBieHre CTOPOHAM YTOJIOBHOTO CYIONPOM3BOJCTBA TIpaBa Ha
BHECEHHE MHUCbMEHHBIX (POPMYIUPOBOK [0 TMOAJIEKAIIUM Pa3PEUICHUI0 TpH
NIOCTAaHOBJICHUH MPUTOBOpPA BOIpOCaM, MPEACTaBIseT co0oil Gopmy peanuzanuu
NPUHIIMIA COCTA3ATEIbHOCTU CTOPOH, MOCKOJIBKY IO3BOJISIET CTOPOHAM JOBECTH J10
CyZla CBO€ MHEHHE I10 CYIIECTBY YrOJIOBHOIO Jiena, 00ecreurnBas TEM CaMbIM Y4eT
MO3UIUH CTOPOHBI OOBUHEHUS U 3alTUTHI B XOZI€ MIOCTAHOBIICHUS TIPUTOBOPA.

Opnaxko nyst 6osiee OTHOM pean3aiuy JAHHOTO PUHITUIA U 00eCTICYeHUS
CIPABEIJIUBOTO CyAeOHOr0 pa3z0duparenbcTBa NPU YCIOBUU COONIONEHUS BCEX
TpeOOBaHUM, MPEIBABISIEMBIX YrOJOBHO-TPOIECCYaTbHBIM 3aKOHOM K ¢dopMe U
COJIEp’KaHUI0 MPUTOBOpa cyfa, IenecoodbpasHo BHecenue B YIIK PD cremyromux
U3MEHCHUM:

— Jononuuts crarpio 292 YIIK P® ykazanuem Ha 00s3aHHOCTH Cyda IO
y4eTy MNHUCbMEHHBIX (OPMYIHPOBOK YYACTHHKOB IPEHUH CTOPOH MO
BOMpOCAaM, pa3peliaeMblM TPU TOCTAHOBICHUW MPUTOBOPA, B XOJIE
MOCTAHOBJICHUS MTPUTOBOPA B COBEIIATEIHHON KOMHATE.

— Pacmuputh nepedeHb YYaCTHHKOB MPEHUN CTOPOH, HAJACIICHHBIX TIPaBOM
Ha BHECEHHE MHCHMEHHBIX (POPMYIHUPOBOK MO BOMPOCAM, MOATIEKAITUM
pa3pelIeHuIo MpH MOCTAHOBICHUH MMPUTOBOPA, TTOCPEICTBOM BKITIOUCHUS
B HEr0 TPaXJAaHCKOTO HCTIA, T'Pa)TaHCKOTO OTBETYHMKA M 3aKOHHBIX
Npe/ICTaBUTENeH YUaCTHUKOB YTOJIOBHOTO CYIOIIPOU3BOJICTRA.

NHcTuTyT CyneOHOro pa3ouparensCcTBa YroJOBHBIX JI€T B 0COOOM TMOPSIIKE

IIPU COMIaci OOBUHSIEMOTO C TIPEIBSBICHHBIM OOBUHEHHUEM TPECTaBIsIET COO0Oi
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10CTaTo4yHO A(PGEKTUBHOE CPEICTBO 3allUThl MPaB U 3aKOHHBIX HMHTEPECOB
rpakiad, oOllecTBa U TOCYyJapCTBa, MPUMEHEHUE KOTOPOrO IMO3BOJSET JAOCTUYb
3a7jaudl  YTOJIOBHOTO CYJIOINPOW3BOACTBA TIPU OAHOBPEMEHHOW peanu3aluu
MIPUHIIMUIIOB MPOLECCYATbHON 3KOHOMHUH M Pa3yMHOI'O CPOKa CyIOIPOU3BOACTBA, a
TAK)K€ CYIIECTBEHHO CHU3WUTh HArpy3Ky Ha Cydbl 32 CUET COKpAILIECHUS CPOKOB
PacCMOTPEHHUS YTOJOBHBIX Jiel, OOBUHEHHE 110 KOTOPHIM HE OCIIapHUBACTCHI.

Opmnako mporeccyaabHbI TOPSIOK IMOCTAHOBJICHUS IIPUTOBOpPa B 0COOOM
MOPSIIKE cynebHoro pazouparenbcTBa HYXJaeTcst B JlaabHeHIIeM
COBEPILICHCTBOBAHWHU, HAPABJICHHOM Ha IMPHUBEICHUE B COOTBETCTBUE MOJOKECHUMN
maBbl 40 VIIK P® o6mwum TpeGoBaHUSIM K 3aKOHHOCTH, OOOCHOBAaHHOCTU U

MOTHUBUPOBAHHOCTH CYy1€OHOTO MPUTOBOPA.
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3akiaoueHue

I[lo wroram TPOBEACHHOIO MCCIEIOBAHUSA CTAHOBUTCS  BO3MOXHOM
(dhopMyTUpPOBKA CIETYIOIINX BHIBOIOB.

CyneOHbIi MPUTOBOP MOXKET OBITh OMpEETIeH KaK OKOHYATEeNbHOE pelIeHue
10 YTOJIOBHOMY JI€J1y, BBIHECEHHOE CYJOM II€PBOU WM alleJUIILIMOHHON UHCTAHIUN
or uMmeHu Poccuiickonr demepanuu, KOTOPOE COAEPKUT OTBETHI HA BONPOCHI O
BUHOBHOCTH JIMOO HEBUHOBHOCTU TOJCYAMMOIO B TMpeaeiax MpeIbsSBICHHOTO
OOBUHEHMUSI, HA3HAYEHUU YTOJIOBHOI'O HaKa3aHMs, OCBOOOXKIEHUU OT HETo JMOOo OT
OTOBIBaHUS YTOJIOBHOTO HaKa3aHMUSI.

[IpuroBop cyna umeer Kak IMpaBoBOE, TaK U COUHAIbHOE 3HaUeHue. [IpaBoBoe
3HaUYEHHUE MPUTOBOpPA Cyla 3aKIo4aeTcsi B GOPMYIUPOBKE B HEM OKOHYATEIHLHOIO
OTBETA HA OCHOBHOW BOIIPOC II0 YrOJIOBHOMY JEl1y, & HUMEHHO — BOIPOC
BUHOBHOCTH JINOO HEBMHOBHOCTH TOJCYIMMOIO B COBEPIICHUH TMPECTYIUICHUS B
npeenax mpeabsBIeHHOro 0OBMHEHUA. B cBO0 ouepenb, colMalbHOE 3HAYCHHE
IIPUIOBOpA KAaK akTa MPaBOCYAUs 3AKIIOUAETCS B €r0 CYIIHOCTH KaK aKTa OpraHa
MyOJTUYHOM BJIACTH, BBIHOCUMOT'O OT UMEHH TrOCyAapcTBa B IEJAX 3alIUTHI IIPaB U
3aKOHHBIX WHTEPECOB TPAXKIAH, OpPTraHW3alldil, MPU3HAHHBIX IMOTEPNEBIINMHU B
pe3yaprare COBEpILIEHUs NPECTYIUIEHUS, a TAKKE 00IIECTBA U TOCY/IapCTBA B LIEJIOM.

Hawubonee pacnpocTpaHeHHOH sIBIIsieTCS KiacCU(PUKAIMsS MPUTOBOPOB CY/a,
OCHOBaHHasi Ha HOPMATUBHOM JICJICHMM MPUTOBOPOB Ha OOBUHUTEIbHBIC U
ONpaBlaTEIbHbIE, OJHAKO TAKOW MOIXOJ SIBJISETCS M3JIUIIHE YIPOIIEHHBIM U HE
OoTpa)kaeT OCOOEHHOCTH Pa3UYHBIX BHUJIOB MPUTOBOPOB. Bce mpuroBopsl MOryT
OBITH KJIACCU(DUIIMPOBAHBI KAK B COOTBETCTBUHU C COACPIKATEIBHBIM KPUTEPUEM, TaK
U B COOTBETCTBUU C KPUTEPUEM BBIHECHIErO MPHUTOBOpP COCTaBa cyna, cydcOHOU
WHCTAHI[MM, BO3MOXKHOCTH OOXKAJIOBaHUS B aNeJUISILIMOHHOM M KacCallMOHHOM
nopsike. Kpome Toro, 0OBUHHUTENIBbHBIE PUTOBOPHI MOT'YT OBITH MOAPA3/AEICHBI Ha
IPUTOBOPBI C HA3HAYEHHUEM YTOJIOBHOI'O HakazaHus JIMOO 0e3 TaKoBOro.

Bonpocsl, pa3pemaempie  CyaAoM IpU  T[OCTAHOBIEHWU MPUTOBOPA,

HOpMaTuBHO 3akperuieHbl B crarbe 299 VIIK P®. CoorBeTcTBYyIOMMI NEpEYEHb
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(akTUYECKH MPEACTABISET COOOM aITOPUTM JIEATEbHOCTHU CYy/a [0 YCTAHOBJIEHUIO
JIOKa3aHHOCTU BHHbBI, BUHOBHOCTHU MOJACYJMMOIO U ONPEICICHUIO YTrOJIOBHOI'O
Haka3aHMs JUOO MHBIX MEp yrojlOBHO-NPAaBOBOro Bo3AeicTBus. IlocnenoBarenbHo
dbopMynupyst OTBETHI Ha BOMPOCHI, yKazaHHbIe B cTarbe 299 VIIK PD, cyaps nnm
KOJUIETHsSI Cyled OCYIIECTBIISIOT IOPUIMYECKYIO OLIEHKY COBEPILIEHHOIO JESHHUS,
JUYHOCTH TOACYIUMOTO U OOCTOSTENBCTB, CMATYAIOMIUX JIMOO OTSATYaroUINX
YrOJIOBHOE HAKA3aHUE.

JUIst mpuroBopa Kak akTa IPaBOCYAUs XapaKTEPHO HAJIUYHUE OIPENEIECHHBIX
CBOWCTB, KOTOPbIE€ OJTHOBPEMEHHO SIBJISIIOTCS TPEOOBAaHUSIMH, NPENbABISIEMbIMU B
OTHOIICHUM IIPUTOBOpA. 3aKOHOAATENb OTHOCUT K YMCIY COOTBETCTBYIOLIUX
TpeOOBaHUI 3aKOHHOCTb, OOOCHOBAHHOCTb M CIPABEIJIMBOCTh IPHUTOBOPA.
3aKOHHOCTh MOXET OBITh OIpe/esieHa Kak COONIONEHHE B XO/I€ MOCTAaHOBIICHHMS
OpUroBopa OOIIENpPU3HAHHBIX NPUHLMIIOB W HOPM MEXAYHApOJHOIO IpaBa,
MeXayHapoaHbix A0roopos P®, Koncturynnm P®P, yromoBHOro M yroioBHO-
IpOLECCYalbHOTO 33aKOHA, a TakKe MPaBOBBIX HOPM HWHOM  OTpaciieBOd
NPUHAIJIEKHOCTH, PETYIUPYIOIIUX OOIIECTBEHHBIE OTHOIICHUS, BO3HUKAIOLIUE B
paMKax KOHKPETHOI'O YTOJIOBHOI'O J€Ja, IPU MOCTAaHOBJIEHUH IpUroBopa. B cBoro
o4epelp, CIPaBEIMBOCTh IPUIOBOPA SIBISETCS HEPA3PBIBHO B3aMMOCBSI3AHHOM C
ero 000CHOBaHHOCTBIO, KOTOpas MPEAIoaracT coONII0eHNE HOPM MaTepUabHOIO
U TIPOLIECCYaIbHOTO MIpaBa MpH BHIHECEHUU MPUTOBOPA.

Hapsiny ¢ 3akoHHOCTBbIO, OOOCHOBAaHHOCTBIO M CIPAaBEIJIMBOCTHIO, DS
aBTOPOB TAKKE BBIIEISET TAKOE TPEOOBAHUE K IPUTOBOPY, KAK MOTUBUPOBAHHOCT.
CootBercTByIOIIEE  TpeOOBaHUME TMPAMO HE  3aKPEIICHO B YrOJOBHO-
IpOLECCYalbHOM 3aKOHE, OJIHAKO BBITEKAET W3 HOPMATHUBHBIX TPEOOBaHUM K
COIEP’KaHUIO OMHUCATEIbHO-MOTUBHUPOBOYHOM YaCTH ITPUTOBOPA.

3aKOHHOCTh, OOOCHOBAaHHOCTh M CHPABEMJIMBOCTh CIEYET paccMarpuBaTh
OHOBPEMEHHO B KaueCTBE TPeOOBaHMI B OTHOILIEHUU IIPUTOBOPA, TaK U B KAYECTBE
ero cBoiictB. CoOmroneHue TpeOOBaHMI K 3aKOHHOCTH, OOOCHOBAaHHOCTU H
CIPaBEIJIMBOCTU NIPU NMOCTAHOBJIEHUH MPUTOBOpA BJIEYET 32 COOOM BOSHUKHOBEHHE

COOTBCTCTBYIOIIIUX CBOICTB Y IIpUTOBOpa KaK HUTOroBOro akra YroJIOBHOI'O
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CYIOIIPOU3BOJICTBA, HAJIMYME COBOKYITHOCTH KOTOPBIX XapaKTEPU3YET MPUTOBOP KaK
npaBoCyAHbIA. OTCYTCTBHE K€ XOTS Obl OTHOTO M3 YKa3aHHBIX CBOWMCTB BJIEYET 3a
co00l1 BO3HUKHOBEHHE OCHOBAHMM JIJI1 OTMEHBI IPUTOBOPA KaK HEMPABOCYAHOTO.

AHanu3 MoJoKEHUN yroJIoBHO-IPOIIECCYabHOTO 3aKOHa 00 00IIEM MOPSIKe

NOCTAHOBJIICHUS TMPHUTOBOpa M TOCTAHOBICHHM MPHUTOBOpa TMpH CyAcOHOM
pa3oupareabCcTBE B O0COOOM TOPSIAKE ITO3BOIUI CHOPMYIHPOBATH CIICAYIONINE
MPEMJIOKEHUS 110 COBEPIIEHCTBOBAHUIO MTPOIECCYATBbHOI0 MOPSJIKA IOCTAHOBIEHUS
IPUTOBOpA B LIESX 00ECIIEUeHUs CIPABEJIMBOTO Cy[eOHOr0 pa3ouparenbCcTBa:

— gononHuTh cTarbio 292 YIIK P® ykazanuem Ha 0053aTeIbHOCTh yueTa
CyIOM MHCbMEHHBIX (OPMYJIUPOBOK YYACTHUKOB TNMPEHUU CTOPOH IO
BOMpPOCaM, MOJIKAIIUM Pa3pelIeHUI0 MPY MOCTAaHOBICHUH MTPUTOBOPA,
IpU BBIHECEHUH MPUTOBOPA B COBEIIATEIbHON KOMHATE.

— JIOTIOJIHUTDH MEPEUeHb YYACTHUKOB MPEHUN CTOPOH, Ha/IENEHHBIX IPABOM
Ha BHECEHUE MUCbMEHHBIX (DOPMYITMPOBOK MO BOMPOCAM, pa3peliaeMbiM
OpU TOCTAaHOBJIEHUU MPUTOBOPA, MOCPEACTBOM BKIIIOUEHHUS B HETO
IPAKJAHCKOTO  MCTIA, TIPaXKJAHCKOTO OTBETYMKA M  3aKOHHBIX
MpEICTaBUTENEN YYaCTHUKOB YTOJIOBHOI'O CYIOIIPOU3BO/ICTBA.

—  HCKJIIOYUTH MOJIOKEHUSI MyHKTOM 5-9 u 14 wactu 1 crareu 299 VIIK PO
C OIHOBPEMEHHBIM 3aKpPEIUICHHEM aHAJIIOTMYHBIX TOJOXKEHUN B
cratbe 307 VYIIK P®, mnockonbKy BBIIIEYKa3aHHBIE BOINPOCH HE

pa3pelarTcs CyIOM HpH MOCTAHOBJIEHUU ONPaBAATEIbHOTO IPUTrOBOPA.
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