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AHHOTAIUSA

AKTyaJIbHOCTh BBIOPAaHHOM TEMBl HCCIIEJOBaHMUsI OOYCIOBIMBAETCS, BO-
NEPBBIX, TEM, YTO JOTOBOP AAPEHHUS — 3TO OJHA M3 HEMHOIMX YACTHBIX IPABOBBIX
CZIEJIOK, Ha KOTOPYIO B Halllel cTpaHe 0OpaTH/Ii BHUMAHUE 3aKOHOJATENN B IIOXY
«BOCHHOIO KOMMYHHM3Ma»: TOrJa IOAXOJ K JIOrOBOPY JapeHus ObUl pe3Ko
OTpULATEIbHBIM; BO-BTOPBIX, B PBIHOYHBIX YCIOBUAX OYEHb BO3pOCia POJIb
JIOTOBOpa, KOTOPBIM CErofHs 4YacTo SBISETCS, MOXaIyl, €IUHCTBEHHBIM
PETYJIATOPOM B3aHMMOOTHOIIEHHUI CTOPOH B IPa)AaHCKOM 000pOTE.

OOBEKTOM UCCIIEIOBaHMs SIBIISIFOTCSL OOIIECTBEHHbBIE IMPABOOTHOILEHUS,
BO3ZHMKAOIME B ITPOLIECCE 3AKIFOUYEHHUS JOTOBOPA JAPEHMUS.

[IpeameToM wuccnenoBaHus B pabOTe CTaHYT HOPMbI IpaBa U MPAKTUKA
IPUMEHEHHUS B YCIOBUSIX COBPEMEHHOTO IPaXkJJaHCKOTO 000pOTa.

Llenp uccnenoBanus — U3y4EHUE CPABHUTENIBHO MTPABOBOM XapaKTEPUCTUKU
JIOTOBOpPA J1ap€HUsI B COBPEMEHHOM TPakKJIaHCKOM 3aKOHOAATENIbCTBE, BBISIBUTH
npo6JieMHbIE MOMEHTHI B TIPABOBOM PErYJIMPOBAHUM MEpEAaun UMYIIECTBA.

JUist TOCTHKEHUS! TOCTABJICHHOW L€ HEOOXOIMMO BBITIOJIHUTD CIEAYIOIINE
3aJ1auu:

- PaccMOTPETh UCTOPUIO PA3BUTHS MHCTUTYTA JAPEHUS B IPAKIAHCKOM

npase Poccu

- OXapaKTepU30BaTh MMOHATUE U IPU3HAKH JIOTOBOPA 1apEHUS;

- NPEICTaBUTh CYOBEKTHBINA COCTAB JOTOBOPA IapEHHUS;

- U3YYUTh COJIEPKAHUE I0rOBOPA TAPEHUS;

- MPOAHATM3UPOBATH OPSAIOK 3aKIIFOUECHUSI, U3MEHEHUS U MTPEKPAIICHUS

J0TOBOpaA TapeHMUs;

- BBISIBUTH MPOOJIEMBl M TIOCIEACTBUS HEHAJIEKAIIETO HCIOTHEHUS

JIOrOBOpa AapeHUsl.
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Beenenue

AKTyaabHOCTh BBIODAHHON TEMBI HCCIEJOBaHUS OOYCIOBJIMBAETCS, BO-
NEPBBIX, TEM, YTO JOTOBOP AAPEHHUS — 3TO OJHA U3 HEMHOIMX YACTHBIX IPABOBBIX
CZIEJIOK, Ha KOTOPYIO B Halllel cTpaHe oOpaTH/ii BHUMAHUE 3aKOHOJATENN B 3IIOXY
«BOCHHOIO KOMMYHHM3Ma»: TOIJa IOAXOJ K JIOrOBOPY JapeHus ObUl Pe3KO
OTpULIATEIbHBIM; BO-BTOPBIX, B PBIHOYHBIX YCIOBHSAX OYEHb BO3pOCia POJIb
JIOTOBOPA, KOTOPBIM CETOAHS YacToO SABISAETCA, MOXalIyWd, €INHCTBEHHBIM
PEryISTOPOM B3aMMOOTHOILIEHHI CTOPOH B IPaXkJIaHCKOM 000pOTeE.

JloroBop napeHust — 3TO Bcerja Oe3Bo3Me3[Hasl CAeNKa, T.€. TOJBKO OJIHa
CTOpPOHA CIIETIKA HECET 00A3aHHOCTh 10 UMYILIECTBEHHOMY MPEACTABICHUIO, U 3TOI
CTOPOHOM SIBJISETCS NapUTENb. BCTpedyHOE yIOBIETBOPEHUE B TAHHOM Cllydae He
I10JIAraeTCsl.

JloroBop JnapeHus Bcerja SBISIETCS JABYCTOPOHHEW CHEJKOHM, 4TOOBI ee
COBEPILINTH, HY’)KHO B3aUMOCOIJIACOBAHHOE BOJIEU3BSBIICHUE JBYX CTOPOH.

CoBpeMEHHOE POCCUICKOE 3aKOHOATENbCTBO MPETYCMATPUBAET PA3JINYHBIE
YCIIOBUSI PUOOPETEHUS U OTUYXACHUS NPaB COOCTBEHHOCTH, OJTHUM M3 KOTOPBIX
MOKET OBITh JIapeHUE.

AKTyaJbHOCTh TE€MbI OOYCJIOBJIEHA TaK € TE€M, YTO OJHHUM M3 Hauboiee
pacrnpoCTpaHEHHBIX COTJIAIICHUHN, CBSI3aHHBIX C OTUYYXKJIEHUEM COOCTBEHHOCTH,
ABJIAETCSl COTJIAIIEHHE O JAapeHUU. B COBPEMEHHBIX YCIOBHUSX NPAKTUYECKAs
LEHHOCTh TAKOTO COIJIAIIEHUS HEYKJIOHHO PAacTeT, OH BCE Yalle 3aKJI0YaeTcs Kak
MEXIy IrpakJaHaMH U OpPraHM3alMsSIMH, TaK U MEXAY POACTBEHHBIMH JHIIAMHU. B
CBSI3M C 3TUM MPEJICTABISET UHTEPEC CPABHUTD XaPAKTEPUCTUKHU TAKUX JIOTOBOPHBIX
OTHOUIEHUH C OTHOIICHUSIMH, BO3HUKAIOIIMMU MpU TNPUOOPETEeHHHU TMpaBa Ha
HaCJE/ICTBO.

CymiecTBOBaHME 3TUX HMHCTUTYTOB B  KOHTEKCTE HECOBEPILEHCTBA
POCCUICKOTO 3aKOHOJIaTEIbCTBA BBI3IBAET MHOTOYKCIEHHBIE CIIOPHI U MPOOIEMBI

IMpaBOIIPUMCHCHUA, KOTOPBIC HGO6XOI[I/IMO peuiaTh.



B kadecTBe TEOpETMUECKON OCHOBBI HCCIEIOBAHUS HCIOJIb30BAHBI
MOHOTpahuu W TPYIAbl TAKMX YYEHBIX, HCCIICIOBABIINX JTOTOBOP JApCHUS, Kak:
Bunorpanosa A.B., I'pummna f.C., JlenucoBa HO.H., Epumosa E.A., 3aiiriea
10.A., 3amoraeBa T.b., Kaprymuna JI.B., Mykoceit K.A., JIykuna A.A., HoBukos
K.b., Omudupenko E.II., CtaponymoBa C.}O., Xan6aeBa T.H., lllaBrikuna E.A.,
[IIunosckas A.JI., FOmanoBa H.M. u n1pyrux aBTOpoOB.

OOBEKTOM UCCIENOBAHUS SIBJISIOTCS OOIIECTBEHHBIC TPABOOTHOIICHUS,
BO3HHUKAIOIIME B MPOLECCE 3aKIIFOUEHUS JOTOBOPA JapEHUSI.

[IpeameToM wuccnenoBaHus B pabOTe CTaHYT HOPMbI IIpaBa U MPAKTUKA
MIPUMEHEHUS B YCIOBUAX COBPEMEHHOTO TPaXKIaHCKOTO 000pOTa.

Lenp ncciienoBaHusi — U3yYEHUE CPABHUTEIBHO IPABOBOM XapaKTEPUCTUKU
JIOTOBOpa JIapeHUsI B COBPEMEHHOM TPaXJIaHCKOM 3aKOHOJIaTEJIbCTBE, BBIIBUTH
poOJIeMHBIE MOMEHTHI B TIPABOBOM PETYJIUPOBAHUM Mepejadll UMYIIECTBA.

JJist TOCTHKEHUS TTOCTABJICHHOM 11€JTM HEOOXO0IUMO BBITIOJIHUTD CIEAYIONINE
3a/1a4u:

— paccMOTPETh UCTOPUIO Pa3BUTHUSI MHCTUTYTA JAPEHUS B TPaXIaHCKOM

npase Poccu

— OXapaKTepPU30BaTh MOHATUE U MIPU3HAKU JIOTOBOPA JAPEHUS,

— MPEACTaBUTh CYOBEKTHBIN COCTAB JIOTOBOPA IAPEHUS;

— M3YUYUTh COJIEPHKAHUE IOTOBOpPA JApPEHUS;

— MIPOAHATU3UPOBATH MOPSAIOK 3AKITIOUCHHUS], U3MEHEHUS U MPEKpaIleHUs

JIOTOBOpA JapeHUs;

— BBISIBUTH TMPOOJIEMBI M TIOCTEIACTBUS HEHAJJICKAIEr0 HCIIOJTHCHHS

JIOTOBOpa JapeHUsl.

[IpenmnonaraeMpIMu METOJIAMH UCCIICIOBaHUS OyAyT OOIIEHAYUYHBIE METO/IbI
HAy4yHOTO TIO3HAHWS  (aHAJIW3, CHHTE3, CpaBHEHHUE, MPOTHO3UPOBAHUE,
Kiaccu(ukays), a TaKxKe psi YaCTHOHAYYHBIX METO0OB MTO3HAHUS (MCTOPUYECKUH,
dhopMaTbHO-IOpUINYECKUH, (POPMaTbHO-JIOTHYECKUM, CUCTEMHO-CTPYKTYPHBIH U

CPaBHUTEIBHO-TIPABOBOI).



Hayuynass HOBHM3Ha 3aKiIO4aeTcs B OIpeNeieHUH CrenupuKd IpPaBOBOTO
pEryJIMpOBaHUs JOTOBOPA TAPEHHUS B TPAKIAHCKOM IIPaBeE.

[IpakTHyeckass 3HAUMMOCTh UCCIIEIOBAHUS 3aKIIFOUYAETCS B TOM, YTO BBIBOJBI
U MPEUIOKEHUS, TTOJTYYEHHBIE B XOJE€ UCCIEAOBaHMs, MOTYT ObITh HallpaBJIEHbI Ha
COBEpUICHCTBOBAHME  3aKOHOJATenbCcTBa PoccuM W HUCHONB30BAaHBI B
3aKOHOTBOPYECKOI padoTe.

HcXoHBIMU TAaHHBIMH JUIsI HaMcaHusl ObUIM MCHOJIb30BaHbl KoHCTUTYLHS
P®, TI'paxnanckuii komekc P®, cyneOHas mnpakTuka, ydeOHas JUTEparypa,
NIEpUOANYECKHE N3aHus, IHTEpHET-pECYPCHI.

CrpykTypa paboTsl. J{laHHas BeIycKHas KBadu(UKaMOHHAs padoTa COCTOUT

U3 BBCACHU:I, TpéX IJ1aB, 3aKJIIOUYCHUA M CITMCKA MCIIOJIB30BaAHHBIX HCTOYHHKOB.



I'maBa 1 OO0mue nmoJio:keHus 0 J0rOBOPe 1apeHUs

1.1 Hcropusi pa3BUTHSI MHCTUTYTa JAapeHHMs] B TPAKIAHCKOM IpaBe

Poccu

JIOTOBOp HapeHUs SBISETCS OJHUM U3 APEBHEUINX JOTOBOPOB, N3BECTHBIX
€lle KJIACCHUYECKOMY PHUMCKOMY IpaBy. B Hacrosmiee BpeMsi TOroBOp AapeHUs
yperyaupoBan B riiase 32 ['paxxnanckoro kojiekca Poccuiickoit @enepanuu ([anee
— 'K P®) B kauecTBe OT/ICIBHOTO BU/IA I0TOBOPA, OJaroaapsi HATHYMIO0 HEKOTOPHIX
XapaKTEPHBIX TOIBKO JIJISl HETO MPU3HAKOB, MO3BOJISIIONINX KBATU(PUIIMPOBATH €TI0 B
JTAHHOM Ka4eCTBE.

B cBs13u ¢ pa3BuTHEM pa3aMUHBIX POPM OOLIEHUS JIOASM CTalla Hy>KHA TaKas
IIPaBOBasi MOJEJNb, IIO3BOJIMBIIAS MM PAacKpbIBaTh JIMYHBIE BO3MOYKHOCTH,
HarpuMep, KOHTPAKT, KOTOPBI UIPAeT pojib B KOOPAWMHALMH CTOPOH U
ypEeryJIMpOBaHUU UHTEPECOB. B BuJe M0oJ0OHOTO KOHTPAKTa U BBICTYIHII JOTOBOP
JapeHus, IOTOMY €ro MOXHO CYMTaTh OJHUM U3 JIPEBHEHIIMX IPABOBBIX
KOHCTPYKLIUH

JIOTOBOp apeHHsi UMEET IPEBHEE MPOUCXO0XKIeHUE. OH MOIYYnII PABOBYIO
perjiaMeHTaIuIo erie BO BpeMeHa PuMcKoii UMIepun U HUKOTa He ocTaBajcs 0e3
BHUMAaHUs 3aKOHOJATEIIEH.

B.B. BUTpsIHCKMIT OTMEYAET, YTO «B PUMCKOM IIPAaBE JOTOBOPOM IapEHUS
NpU3HABAIOCh He(opManbHOE COrNalieHue, MO0 KOTOPOMY OJIHa CTOpOHa —
JApUTEllb, IPEIOCTABISAET APYTrOd CTOPOHE — OJIapseMOMY, Kakre-I1u00 IEHHOCTH
3a CYET CBOEr0 MMYLIECTBA C LENbI0 IPOSBUTH LIEAPOCTh IO OTHOILICHHUIO K
oxapsieMomy» [26, c. 276].

MHoOro BHHMMaHUsI OBUIO TOCBSIIEHO WHCTUTYTY JapeHus B TEPHOJ
cyiecTBoBanus Poccuiickoid uMIiepuu. ITOT MEPUO/] XapaKTEPHU30BaJIC aKTUBHBIM
JUCITYTOM, O IPUPOJE AAPEHUSI.

Torma Xe BO3HMKAIOT pPAa3jIWMYHBIE TOYKM 3PEHHs II0 MOBOAY OTHECEHUS

JApeHUsl WM K OJTHOCTOPOHHEH CIeNiKe, HAMpaBJICHHONW Ha MpUOOpEeTeHHe MpaBa
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COOCTBEHHOCTH WJIM K JIOTOBOPHOMY O00S3aTE€ILCTBY. DTH CIIOPHI HE YTHUXAeT U
MOHBIHE, XOTA 3aKOH MPSMO YKa3bIBA€T HA JIOTOBOPHYIO MPUPOY HAPCHHUS.

[TosiBneHne AOroBoOpa AapeHUs HA PYCCKOM 3EMJIE XapAKTEPU3YETCS TEM, UTO
B nepuoj (heomansHON pazapodnenHoctn Poccun Hapsiny ¢ «Pycckoit [IpaBmoii»
HCIOJIb30BAJIMCh TOPOACKHE MpaBoBble akThl. Hanpumep, B 1397 roay "lIckoBckas
cyneOHas rpamoTa" mpeaycMaTrprBalia psji HOBBIX MEp U 0Ka3asa 00JIbII0e BIUSIHUE
Ha pa3BUTHE POCCUUCKOTO MpaBa, B TOM YHUCJIE Ha MOSIBIICHUE MEPBBIX HOPM.

He nonumasi paznmuuuii, B rpa)kxJIaHCKO-IIPABOBBIX OTHOILICHHUSX TpaKJaHe
3aKJII0Yalid IOTOBOPHl HA OCHOBE CBOOOJIHOM BOJIM M YACTHOW WHUIIMATUBBI. ITO
noATBepxkAaeTCs oAHOM crartheil IIckoBckol cymeOHOU rpamoThl (cT. 100), B
KOTOPOI TOBOPUTCS, UTO "MOAAPOK MPU3HAETCS TOJIBKO B TOM ClIydae, €Ciu OH ObLI
CHEJIaH CBAIICHHUKY WX IpyTUM oM. IMEHHO Torjaa qoroBop JTapeHus CTall
3aKJII0YaThCSl B TUCbMEHHOM WM YCTHOM (popMme.

B TlckoBe Ha TOT nepuoj yxe chopMHpOBaHA CHCTEMA 00s3aTEIbCTBEHHOTO
IpaBa C Pa3BUTOM MMYLIECTBEHHOM OTBETCTBEHHOCTBHIO, KOTOpAas OCHOBAaHA Ha
ToBapHO-JeHexKHOM oOMeHe. [lckoBckas Cymnas ['pamora mpumepHo 40 crareit
OTHOCHUT K 00513aT€IbCTBAM.

B.A. PoroB gan o0mryro xapakTepucTuKy oOsi3arenscTBaMm B IICKOBCKOM
Cynnoit I'pamote. OH nuIIET, 4YTO «3aKOHOJATENIb 3J€Ch SIBHO OTJAET
NPEANOUYTCHUE WMYIIECTBEHHON OTBETCTBEHHOCTU JOJKHUKOB, MHChbMEHHBIM
dbopmam 3aKITFOYEHHS CEIOK, PABEHCTBY MOJI0KEHHSI CTOPOH BIOTOBOpax 0e3 yueTa
COCJIOBHOT'O TIOJIOKEeHUs» [43, ¢. 28].

O6benunenue 3eMenb BOKpyr MockBbl ipoucxoaut B XIV-XVI Be., a B XV
B. OOpa3yercsa 1eHTpanu3oBaHHOe MockoBckoe rocyaapcTBo. llomywaror
pacnpocTpaHeHue 1o Bceil TeppuTopuu MOCKOBCKOTO ToCyAapcTBa JI0TOBOPHbBIE
rpaMoOThl, OHU 3aKIIOYAIUCh MEXKIY KHS3bSIMU, YK€ HOCIT 3aKOHOJATENIbHbIN
Xapakrep.

«JloroBOpHBIMHM HA3BIBAIKUCH IPAMOTHI, B KOTOPHIX COJECPIKAIUCH JIOTOBOPHI

BEJIMKHX KHSI3€H C YAEIbHBIMU U ONPEAEISUINCh UX B3aMMOOTHOILLIEHUD [48, c. 29].



Eme nponoiokaer aenctsoBath Pycckas [IpaBna B mpaBoBOM perynupoBaHun
YaCTHBIX IIPAaBOBBIX JIOrOBOPOB, HO HOpMbI Pycckou IlpaBaer yxe He
COOTBETCTBYIOT MEHSIOIIMMCS OOIIECTBEHHBIM OTHOIICHUsM. [loaToMy ObLIH
COCTaBJIEHBI

Cyneb6unuxku 1497 wu 1550 rr., HaumHaeTcs 3apoXKIEHHUE TOCMOJICTBA
HOPMAaTUBHO-TIPABOBOTO aKTa, a JOrOBOP TOCTENEHHO YTPAauyMWBaeT CBOE
MIEPBOHAYAJILHOE 3HAUYCHHUE.

B HauOonbleld cTeneHuW peann30BaHbl HJEU PYCCKUX IPABOBEIOB B
I'paxxnanckom koaexkce PCOCP, npunstoM B 1922 r. 0 HEOOXOIUMBIX YCIOBUSAX
CHCJIKW, HA3bIBAIOTCS OHU CYIIECTBEHHbIM NyHKTamu (cT. 130), o mopsake
3aKJIIOYEHHUS] JIOTOBOPOB MEXIy MNpucyTcTBytommumu (ct. 131) u  wmexay
oTrcyTcTBYtomuMu (cT. 132-135), 0 mpeaBapuTenbHOM AOrOBOpE (MMpUMEUYaHue 2 K
ct. 130) [14, c. 5].

«BaxHenlme  JTOCTUKEHHUS  COBETCKOM  LUMBWIMCTHYECKOM  MBICIHU
3akpemieHbl B OcHOBax rpaxaanckoro 3akoHogaresbcTBa CCCP U COHO3HBIX
pecnyonuk ot 8 nexadpst 1961 r., B 'K PCOCP 1964 .

@akt npuHaTua OcHOB rpaxzaaHckoro 3akonHoaarensctBa CCCP wn
pecniyosnk 1991 1., a morom I'paxnanckoro Komekca Poccuiickoit ®deneparuu
MPUBOJUT K TOSBJICHUIO MHOTOYHCICHHONW NPAKTUYECKOM, y4eOHOW, HaydHOUH
JUTEPATYpPbl, TJ€ AOCTATOYHO YETKO OCBEIICHBI BOIMPOCHI BCEX HWHCTUTYTOB
JIOTOBOPHOTO MpaBay [ 14, c. 6].

VYyeHue 0 BO3BHUKHOBEHHMH JI0OTOBOPA BOIILIO B COCTaB HAYKHU TPAXKIAAaHCKOTO

IpaBa KaKk CaMOCTOSTENIBHBIN pa3/ies pOCCUHCKOTO JOTOBOPHOTO MPAaBa.

1.2 TlonsiTHe ¥ NPU3HAKH JOT0OBOPA JapeHus

JloroBOp  JapeHus  BBICTYHaeT TMPEAMETOM  TPaKIaHCKO-TIPAaBOBOTO
PETyIHMPOBaHMS, TO OJWH U3 BUIOB CIIEJIOK.
[Ipenmer napeHust MOXKET OBIThH JIIO00I: KBapTHpa, AOM, Jlaya, aBTOMOOMIIb,

Jaxxe KaKOI‘/’I-HI/I6y,IIB HEOOMTaeMBIH OCTpPOB WJIX CaMOJICT U T.II., HCABUKNUMOCTD,
9



MMYIIECTBO TMPU 3TOM CTOAT OYEHb A0poro. M 37ech BO3HUKAIOT OTHOLICHUS,
TpeOyroIure PeryIupoOBaHmsl MOPSIKA 3aKITIOUCHUS CACIKH, BPeMs TIepexo/1a mpana
COOCTBEHHOCTH K JAPYyroMy JHIly, - JUJIi 3TOr0 HEOOXOJIHUMBI OIpeesIeHHbIE
MIPAaBOBbIE HOPMBHI.

[IpuBenenue B MOpPsIIOK rpaskIaHCKOro 000poTa U MPaBOBOE PErYIMPOBAHKE
SBJIIETCSI OCHOBHBIM Ha3HAYEHHEM TPaXKJAHCKOIO 3aKOHOAATENIbCTBA, B HEM
mpeo0IaaroT  AKBUBAJICHTHO-BO3ME3IHBIC OTHOIICHHUS, TIPH OTOM  HENb3S
UCKIIIOUUTD, YTO CYIIECTBYIOT O€3BO3ME3/IHbIC UMYIIECTBEHHbIE CBsI3U. J[OoroBOp
JlapeHus — 3TO OJHA M3 BO3MOKHBIX CJIEJIOK, KOT/ia MPU €r0 COBEPIIEHUU MPaBO
COOCTBEHHOCTH HAa MMYIIIECTBO, a TAaK)KE€ HMYIIECTBEHHBIC IMpaBa MEPEXOIAT K
HOBOMY COOCTBEHHUKY.

[Tpu o10OHBIX YCIOBUSIX 3aKOH 00paTHJI BHUMAaHUE Ha TO, KAK COBEPILIAIOTCS
MOI00HBIE CIIETIKU.

«B T'paxxnanckom kojekce PCDOCP 1964 r. Toxe colepKaluch HOPMBHI,
KOTOpbI€ OBUIM MOCBAILIECHBI JIOTOBOPY JapeHusi, 3TO ctatbu 256 u 257. Ceromus
HOPMBbI, KOTOPBIMU PETYJUPYETCS [OrOBOp HapeHUs, TAaKXKE COAEpKATCsS B
I'paxxpanckom koaekce Poccuiickonn denepanun, HO coBpemeHHbld ['K yaenser
JIOTOBOPY NapeHusi Oosble BHUMaHMs. JloroBOpy JapeHHs BbIJEICHA OT/ACNIbHAS
rJlaBa B KOJIEKCE, COCTOMT OHa u3 11 crareii, gaHa periiaMeHTanus, JETaIbHO U
pa3BEepHYTO OCBEIICHBI MOMEHTHI 3aKII0UYCHHSI 3TOH caenku» [7, c.13] .

B cBs3u ¢ napeHueM BO3HHMKAIOT OTHOIIEHUS, KOTOPBIE PErYIUPYIOTCS KaK
IPOKIAaHCKUM TIPaBOM, TaK M JAPYTMMH OTPAC/ISIMH OTEYECTBEHHOTO IIpaBa —
CEMEWHOro, aaMUHHMCTpaTUBHOro. Takue mnpaBuna coxepxkarca B CeMelHOM
konekce P® (cr. 36), VYka3 IIpesuaenta PD ot 30.04.1996 N 614 «O
JIOTIOJIHUTENIBHBIX Mepax Mo peanusanuu denepanbHOro 3akoHa «(O BeTepaHax»
TOXE COJICPKUT MPABUIIA, CB3AHHBIE C TAPCHUEM.

JIoroBOp JlapeHusi — 3TO JI0rOBOpP, MO KOTOPOMY OJIHA CTOPOHA (JIapUTEIb)
0€3BO3ME3HO IepeaaeT UM o0A3yeTcs nepeaaTh APYyrod CTopoHe (0AapsIeMoMy)
BEIlb B COOCTBEHHOCTh, JTMOO MMYIIECTBEHHOE MpaBo (TpeboBaHUE) K cebe miu

TpeTbeMy JIMIy, JHOO OCBOOOXJIAaeT WU O00sA3yeTcs OCBOOOIUTH €€ OT
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UMYIIECTBEHHOW 00s13aHHOCTU Tiepen co0oil uinu TpeTbuM junoM (m. 1 ct. 572
['paxxnanckoro konaekca) [3].

JloroBop napeHusi — 3TO Bcerjga 0e3BO3Me3JHasi CAENKa, T.e. TOJbKO OJHA
CTOpPOHA CJIEJIKH HECET 00S3aHHOCTh 10 UMYILIECTBEHHOMY MPEACTABICHUIO, U ITOU
CTOPOHOH SIBJISIETCS AapUTENb. BCTpeuHOE YIOBIETBOPEHUE B TAHHOM CJy4dae HE
oJIaraercsl.

[TpuunHel, KOTOpPHIE MOOYKIAIOT OAHOTO YeIOBEKa MOJaPUTh, TepeaTh B Aap
KaKo-mmbo mpeaMeT APyroMy 4ejoBEKY, MOTYT ObITh CAMBIMH Pa3HOOOPA3HBIMHU.
Haunbonee yacto kenaHue 3akiIIOYUTh JIOTOBOP JapeHHsl MOSBISAECTCA TOJ
BO3JICMCTBUEM JIMYHBIX OTHOIIEHUH, KOTOPBIE CIIOKUIUCHh MEXKAY JIIOJAbMU:
CUMIIaTHA K 3TOMY Y€JIOBEKY, 0JaroapHoCTh 3a YTO-IHO0 U Ip., BO BCAKOM ClIydae,
MOTHBBI, MOOYXAAIONINE 3aKIIOYUTh JOrOBOP JapeHus, HE UMEIOT MpPaBOBOTO
3HA4YCHUS.

JloroBop He OyAeT KBanu(PUIMPOBAH KaK JOrOBOP JapEHUsI, €CIIU B YCIOBUS
JIOTOBOPAa UMEIOTCSI BCTPEUHBIE YCJIOBHS, HAlpPUMEpP, BBINOJHEHUE KaKUX-THOO
paboT, nepenada kakoi-nmu6o Bemu u T.1. K TakoMy 10roBopy yke NpUMEHSI0TCS
IIPaBUJIa, OTHOCSAIIMECS K APYTUM JOTOBOpaM: KyIUIS-IIPOJa)ka, MEHA U JIp.

Ecnu onapsieMslid BIIOCIEACTBAM COBEPIIUT 1ap B MOJIB3Y JAPUTENS CaM — 3TO
yKE€ CaMOCTOATENIBHBIA JIOrOBOpP, TO TaKOM Jap HE BXOAUT B IPOTUBOpPEUYHE
0€3B0O3ME3THOr0 XapakTepa JapeHusl.

JloroBop napeHusi Bcerja SIBISAETCS JABYCTOPOHHEW CHIENKOW, YTOOBI ee
COBEpLINTh, HY’KHA B3aHMMOCOTJIACOBAHHOE BOJIEM3BSABICHUE IBYX CTOPOH. OJTO
3HAYMT, YTO JJIS1 3aKJIFOUECHUS JOTOBOpA JAPEHUs HEAOCTATOYHO TOJIBKO YKEJAHWE
CaMoro JapuTess, BaXXHO TaK)Xe, YTOOBI M OJapsieMblii KOHKPETHO, ONPEIEICHHO
BBIPA3HJI CBOE COTJIACHE WJIM HECOTJIACHE HA ap, KOTOPBIM €My MpPEIararoT.

3aKOHOJATEIbCTBO MPEIyCMATPUBAET pEajJbHblE M  KOHCEHCYaJbHBIE
JIOTOBOPBI JapeHus. YToObl COBEPIIUTh peallbHyI0 CHENKY, HeOoO0XOAMMO, BO-
MIEPBBIX, JOCTUTHYTH COTJIAIIEHHUS CTOPOH, BO-BTOPBIX, HYKHO OJHOBPEMEHHO

nepeaarb UMymeCTBO MM UMYIICCTBCHHBIC ITPpaBa.
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B noroBope mapeHust MoxkeT ObITh TUCBMEHHOE OO€IIaHue O mepeaade aapa
B OyaymeM, a He o0si3aTebHasi U HEMEUICHHAs Nepeiada Jlapa, Kak cleAayeT W3
coaepxxkanus 4. 1 cr. 572 'K P®. Ilpu 3akiarodueHund 10roBopa AapeHUs B 3TOM
cllydae MPOUCXOJUT HECOBIIAJEHUE [0 BPEMEHH MOMEHTOB, KOIJa JIOIOBOP
3aKJII0YaeTCsl U KOI/Ia MPOU30MIET pealibHbIM Mepexo]| nmpaBa cOOCTBEHHOCTH Ha
MOMEHT JTapEHUS.

B sToM citydae o0s3aTenscTBEHHOE TpeOOBaHKE MPUOOPETAeTCs 01apsieMbIM,
€CJIM CTOPOHBI IOCTUTHYT JIOTOBOPEHHOCTH O TOM, YTO Bellb OyAeT nepejaHa B
OyayleM, Wiu nepefada npas, WIA OJapsieMblil 0CBOO0XKIAETCS OT BBIMOJIHEHUS
UMYIIECTBEHHOM 00s13aHHOCTHU. T.€. Takasi CIeKa ABISETCS KOHCEHCYaIbHOM.

Ha npakTrke Mbl MOKEM CTOJIKHYTHCS C JIAPEHUEM OOBIYHBIM U YCJIOBHBIM,
NOTOMY 4YTO 3aKOHOJATENbCTBO HE HAJaraeT 3alpeT Ha 3aKJI0YEHUE J0roBopa
JApPEHMS 0] YCIOBUEM. Eciu 3aKiIF0ueH yCIIOBHBIM JTOIOBOpP, TO MCIIOJHEHUE €TI0
3aBHUCST OT TOTO, HACTYIIAT WIM HE HACTYIIAT ONpeiesieHHbIE 00CTOSITENBCTBA.

DT 00CTOSATENBCTBA XapPAKTEPU3YIOTCA TEM, YTO HEU3BECTHO, KOI/a OHH
HACTYyISAT, T.€. JOrOBapHBAIOLIMECS CTOPOHBI HE JIOJDKHBI 3apaHee 3HaTb O
HACTYIUICHHMH WJIM HE HACTYIUICHHM KOrJa-HMOyab mepenada japa, KoTopas B
KauyecTBE CJEJKU BKIIIOUAETCS B YCIIOBUE. YCIOBHE ObIBAeT OTJIaraTelbHOE WU
OTMEHMTEIIBHOE.

Ecnu BO3HMKAIOT OO0S3aHHOCTU MO CHENKE, KOTOpPbIE 3aBUCAT OT TOTO,
HACTYIISAT WM HET OIpe/eJeHHbIE O0CTOSITENbCTBA, TO TAKOW JIOTOBOP JapeHHus
OyZeT CUMTaThCsl 3aKIIOYEHHBIM TOJI OTJIaraTeabHbIM yCIOBUEM. Tak, Hampumep,
ChIH MOJYYUT B Jap OT OTL[Aa aBTOMOOWJb, IPU 3TOM €CTh YCIOBHUE: ChIH JOJIKEH
IOCTYIIUTH B BY3.

Ecnu mpekpaienue o0s3aHHOCTEM W TpaB MO CHEJIKE CBA3aHO C TEM,
HACTYIISAT WM HET OIpeleJICHHBIX 00CTOATEIbCTBA, TO TAKOM JOTOBOP 3aKIIIOUEH
110/ OTMEHUTEIBHBIM yCIIOBUEM. TaK, JapuTeiab UMEET MpaB MPOU3BECTH OTMEHY
JapeHusi, IpU 3TOM HAJO0 yKa3aTh OTMEHY JapeHusi B JJOrOBOpE, B TOM cllydae,

JapUTENh MIEPEKUBET OJAPSEMOTO.
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JlaHHOE yCITOBUE TapUTENbh MOXKET UCII0JIb30BATh KaK MNOOLIPUTEIBHYIO MEpPY,
YTOOBl CTUMYJIMPOBAaTh JAPYTYIHO CTOPOHY Ha TIOJIOXKHUTEIbHOE IOBEJICHUE,
HaIlpyuMep, YCIEIIHO 3aKOHYUTh TEXHUKYM, BY3.

JlaHHO€ yCIIOBHE BKJIKOYAETCS B JIOTOBOP JAPEHUs, IPH 3TOM, HE MOPOKAAs
a0COJIIOTHO HUKAKUX 00513aHHOCTEHN OT Ipyroil cTopoHbl. OaapsieMblil UMEET Mpaso,
HO HE 00513aH BeCTH ce0sl Tak, KaK MPEANHUChIBAIOT YCIOBUS CACIIKH, a BeJlb UMEHHO
OT ATOTO 3aBUCHT, OYJIET COBEPILICH JAap WU HET.

Heobxoaumo  OTMETUTh, UTO JOTOBOP JAapEHUs MOXKHO CUYHUTaTh
3aKJIIOYEHHBIM 1O/l YCIIOBUEM, €CIIM B OOCTOSTENIbCTBAX €CTh IPU3HAK
HeonpeneneHHoctn. Ho ecnu B 1oroBope ykas3aThb OOCTOATENBCTBO, KOTOPOE
HEB3Mpas HU Ha YTO HACTYNUT HEU30€XKHO, K Mpumepy, 18-nmeTue, To 3T0 yXke He
YCIIOBHBIM JIOTOBOP Jap€HUs, a OOBIYHBIM JIOrOBOP AAPEHHUs, KOTOPBIA OO€IIaeT
nepesady J1apa o HCTEYEHUH 3apaHee U3BECTHOIO MEPHUOAA BPEMEHH.

IIo 3akOHYy HeE JONIYCKAaeTCs 3aKJIIOUYEHHE JOTOBOpa NAapeHHs, B KOTOPOM
MpelyCMaTPUBAETCA MEpPEaaya J1apa APYrod CTOPOHE MOCIE CMEPTU JIapuTens |3,
c.32]. [lomoOGHBIE OTHOIIEHUS PETYIUPYIOTCS TPAKIAHCKUM 3aKOHOJATEIHCTBOM O
HaCJIEI0BAHUH, [0 KOTOPOMY MMYIIECTBO MepeaaeTcs B (hopMe 3aBEIaHus.

Takum 00pa3om, JOTOBOpP JapeHUS MOXKET pealbHbI U KOHCEHCYaIbHBIMH,
OOBIYHBIM M YCIIOBHBINA, JOTOBOP JapeHUs — 3TO JIBYCTOPOHHSAsS O€3BO3MeE3Has
CHEINKA.

I'paxxnanckuii kogekce B 4. 1 ¢T. 572 coepKUT NOHATUE U IPUZHAKHU JIOTOBOPA
napenus, a 4. 2 c1. 423 'K P® ycranaBnuBaeT oOiiee moHsATHE 0€3BO3ME3THOTO
JIOTOBOpA: JIOTOBOP MpHU3HAETCS 0€3BO3ME3/IHBIM, €CIIM JAapUTENb MPEeIOCTaBIsSET
Jap oAapsieMOMY U IIPH 3TOM HE MOJy4aeT HUYETrO B3aMEH.

CnenoBaTenbHO, B COOTBETCTBUM C TMPHUBEACHHBIM  OMpEAeSIEHUEM
KOHCEHCYaJIbHBIM TpU3HAETCs J000W Oe3B0o3Me3HbIA 10oroBOp. OgHAKo B
cooTBeTCcTBHH €O CT. 572 'K PD, 6e3B03ME3THBIN 10TOBOP TapeHUs MOXKET OBITh U
peanabHbIM, U KOHCEHCYaJIbHBIM.

OCHOBHBIMH 3JIEMEHTaMU JOTOBOpA JAPEHUs SBIAIOTCS CyOBEKTHI TIOTOBOpa

JApeHusi, COJEpKaHue: MpaBa u 00s13aHHOCTH CYOBEKTOB, (hopMa JI0roBOpa.
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CropoHamu, Kak OTMEYaJOCh BBINIE, MOTYT OBITh JIOOBIE JHUIA, KOTOPbHIE
NPU3HAHbl CYOBEKTAMU TPAXIAHCKOIO MpaBa, 3TO (PU3NYECKHE, FOPUANYECKUE
JU1A, TOCYIapCTBO, MYHHUIIUITAIbHBIE 00pPa30BaHU.

JlaputeneM U oJapsieMbIM B JOTOBOPE JIAPEHUS TAK:KE MOTYT OBITh Jt0ObIE
JIMIA, KOTOPBIE MPU3HAHBI CYyObEKTaMU TPaXAaHCKOTO IIpaBa.

Hekortopble crnenuanucTbl OTMEYAIOT, YTO KPYr OJIapsieMbIX MO OOBIYHBIM
JIOTOBOPAM JTapEHUS HY’KHO CY3UTh, HCKIIOYUB TOCYAApCTBO, HO COXPAHUTh 32 HUM
BO3MOXKHOCTh TOJIy4aTh Aap MO JOTOBOpY noxeptBoBaHus. Tak, V.B. Emuceen
OTMEYAET, YTO TOCYAAPCTBO UMEET IPABO POU3BOIUTH JAPEHUE, HO KaK OJ1apseMoe
JIMIIO0 OHO BBICTYNAET TOJIBKO B IOTOBOPE MOXKEPTBOBAHUSI.

['ocynapcTBO cinyKuUTh OOIIMM HMHTEpecaM, MOATOMY HE HMMEET IpaBa B
IIpUEMeE IMOJAapPKOB KakK yacTHoe Jmuo [ 16, c. 126].

Ho 3akoH He mpegycMaTpuBaeT OTpaHMYEHUN Ha MpPEIMET TOro, 4TOObI
rOCyAapcTBO IO JIOTOBOPY JapeHus BBICTyNAJIO Kak oxapsemoe juuo. K
rocyJapcTBy B 3TOM BOIIPOCE JOJKHBI MPUMEHSTHCS MOJOKEHUS O FOPUINYECKHX
JULAaX.

OcoOEHHOCTBIO JIOTOBOpa JAapeHMsl SBISAECTCA TO, YTO JJISl OTHAENbHBIX
CYOBEKTOB Ipa)KIAaHCKOTO MpaBa UMEIOTCS 3alpeThl U OTPAHUYECHMUSI, CBSI3aHHbBIE C
y4acTHEM B JapeHud. JlapeHue 3amnpelieHo Uil 3aKOHHBIX IPEeACTaBUTENEH
MAaJIOJIETHUX JIETeW W TpaK[aH, KOTOPbIE MPU3HAHBI HEAEECTIOCOOHBIMU OT UMEHU
ITUX MOCJEIHHUX.

3aKOHOJIaTENBCTBO MPEIyCMaTPUBAET, 3aKOHHbBIE MPEICTABUTENIN HMEIOT
IIpaBO COBEPIIATH I'PAXKIAHCKO-TIPABOBBIE CIIETKUA OT UX MMeHU. Ho ocobeHHOCTh
JIOTOBOPA AAPEHUS 3aKJIFOYAETCS B TOM, YTO B PE3YJIbTAaTE TAKOU CIEJIKK UMYILIECTBO
MaJOJIETHUX W TPHU3HAHHBIX HEIEECIOCOOHBIMU TpaXK/IaH YMEHBIIAETCS U He
KOMITEHCHPYETCS.

«OOBIUHBIE TOJAPKH, €CIM HUX CTOMMOCTh HAXOJUTCS B MpeAenax MATH
MUHUMAJIBHBIX PAa3MEpPOB OIUIATHI TPYJA, YCTAHOBJIEHHBIX 3aKOHOM, OT MMEHHU

MaJIOJICTHUX WU IIPU3HAHHBIX HGI[@CCHOCO6HBIMI/I rpaxiadH UMCHOT IIpaBO COBCPIIATH
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3aKOHHBIC TIPEACTABUTENN. B 3Ty KaTEropuio BXOAST M MEJIKHE OBITOBBIC CICIKH,
UX MOTYT COBEpIIIAaTh MaJOJIETHUE JICTH CAMOCTOSTENHHO OT 6 10 14 met» [13, ¢.56].

He 3ampemjaercsi 3akOHOM JapeHHE MAaJOJIETHUM W HEAEeCOCOOHBIM
rpaXJaHaM M WX 3aKOHHBIM TIPEICTABUTENSIM, OHH — opapsembie. [lomoOHBIC
JIOTOBOPBI 3aKOHOJIATENIb OTHOCHUT K CAEJIKaM, KOTOpPbIE HAIPaBIICHbI HAa MOJy4YEeHUE
BBITOJIbI Ha 0€3BO3ME3/IHOM OCHOBE, Ha WX COBEpIIECHHWE HE HAJ0 HOTapHUaAJIbHOE
YAOCTOBEPEHUE, TOCYJAPCTBEHHYIO PETUCTPAIUI0, TAaKUE CIEIKH MAaJoJICTHHUE
rpaXkJjaHe UMEIOT ITPaBO COBEPIIATh CAMOCTOATENBHO [2, 1. 2 cT. 28].

HekoTtopsle crienmnanucThl BEICKA3bIBAIOT B OTHOIICHHUH JOTOBOPOB JapCHHS,
r7ie IPUHUMAIOT YYacTHE MaJIOJICTHUE U HeieecriocoOHbIe Tpaxkaane. [Ipennaraercs
YCTaHOBUTH MOJIHBIN 3aIIPET HA COBEPIICHUE TAKUX CJIEIIOK.

«ITo muenuro M.I'. MaceBuua, ct. 575 'K P® npeanonaraer oObIYHBIE
MOJIAPKH 32 CUET UMYIIECTBA OT UMEHH Ipak/iaH, IPU3HAHHBIX HEJIEeCTIOCOOHBIMU,
WX 3aKOHHBIMH  TPEJICTABUTENSIMHU, CUYUTACT MX  HEMNPAaBOMEPHBIMH U
HeuenecooopasueiMiu. I1. 2 ct. 37 'K P® npennuceiBaet, 4TO TOJIBKO € pa3pelieHus
opraHa OTNeKd M MONEUYUTEIHCTBA MOKHO PacX0/I0BaTh UMYIIIECTBO MOJOTICYHOTOY
[15,¢.32].

« II. 3 cr. 60 CemeiiHOrO KOJ€KCa OrpaHMYMBACT IIpaBa poOAUTEIEH
pacnopspKaThCs UMYIIECTBOM MAJIOJIETHUX U JIUIL, TPU3HAHHBIX HEJEECIIOCOOHBIMH,
JUTSE OOBIYHBIX MTOIAPKOB UCKITFOUeHHH HeT» [17, ¢. 166].

«IIpaBuiia, momycKarouue COBEPIICHHE OOBIYHBIX IMOJAPKOB, 3TO HOPMBI
MPSAMOTO JICUCTBHS, 3TO IPaKIaHCKO-TIPaBOBbIC OTHOIICHHs. Korna manHbie HOpMBI
pazpabaTbIBaAIMCh, 3aKOHOIATEb UCXOIUI U3 T€X OTHOIICHHUM, KOTOPBIE MOBCIOY
CKJIAIIBAIOTCS B PEATHHOM KU3HH.

Hampumep, CBHIH-IIKOJBRHUK TIPUTJIANIEH K OJHOKJIACCHHWIIC Ha JICHb
POKIIEHUS, IPOCHUT Y POJAUTEINICH JIEHET Ha MOJAAPOK WK KyMUTh A Hero. Mcxons
U3 BBIIIEU3II0KEHHOTO, MBI JIeJIaéM BBIBOJI: POJUTENH JODKHBI OTKa3aTh peOSHKY B
npockOe. Ho momoOHas cuTyaiust — 5T0 HEeHOpMaJibHbIE B3aUMOOTHOIIIEHUS MEXTY

poautensiMu u getbMu» [17, ¢. 168].
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N.B. Enncees cornamaercs ¢ JOBOJAAMH O TOM, YTO 3aKOHHBIE ITPEACTABUTEIIN
MMEIOT MPaBO OT MX UMEHM JApUTh MOJAPKH, HO MPOTUB TOTO, YTO MAJIOJIETHUE
HMMEIOT MPaBo MOJydaTh MOJApKH, IO €r0 MHEHUIO, 3TO HepazyMHo [16, c. 127].

«Hamo ormetuth, ['paxnaHckuil KOJIEKC, BCA CHCTEMa IIPABOBOTO
peryJaupoBaHusl UMYIIECTBEHHOr0 00opoTa oOpallleHa HOPMalbHBIX JIOACH, Ha
HOpPMAaJbHbIE YEJIIOBEUECKHE OTHOUIEHWS, OHM OCHOBAaHbl Ha MPE3yMILUU
pPa3yMHOCTH M JOOPOCOBECTHOCTH yYaCTHUKOB MMYIIECTBEHHOTO obopora. U.B.
EnuceeB mpepsiaraeT 3amnpeTuTh MOJApKH, a KaKk OBITh C MOJApKaMH Ha JEHb
poxnaeHusi, Ha HoBwIil To1, - BeAb UX XKAYT BCE OT Majia A0 Beaukay [8, c. 16].

A.JL. MakoBckuili OTMEYaeT, 4YTO IMOJAPUTh MOYKHO TO, YTO MOYKHO
paccMaTpuBaTh Kak OOBIYHBIN MOJIAPOK, OH 03HAYAET COOTBETCTBUE HPABCTBEHHBIM,
MOpaJIbHBIM HOpMaM, MPUHSITHIM B OOIIECTBE, B MEPBYIO OYEPEAb ITO OTHOCUTCS K
€ro CTOMMOCTH, MPU 3TOM LI€HA MOJAapKa HU MPU KAKUX YCIOBUAX HE JIOJHKHA
MPEBBINIATH AT MUHUMAJIBHBIX pa3MepoB oriaThl Tpyaa (mm. 1-4 ct. 575, m. 1 cr.
576, ct. 579) [27, c. 311].

3anpemniaeTcss 3aKOHOM JIeJlaTh TMOJApKH, KpoMe OOBIYHBIX, PabOTHUKAM,
CIIy>KallldM B COLIMAIbHOM cepe rpakiaHamMu, KOTOPhIE HAXOMSITCS Ha JICUCHUH,
COJIepKaHHNH, BOCIUTAHUH, CYIIPYTaMHU U POJICTBEHHUKAMHU 3TUX TPAXK]IaH.

JlenaTh MOJApKU TAKXKE 3alpeliaeTcs eaTh B CBA3U C MX JOJIKHOCTHBIM
MOJIO’KEHHUEM, C UCIIOJITHEHUEM UMU CITY>K€OHBIX 00SI3aHHOCTEUW rocyaapCTBEHHBIM
CIIy’KalllUM | CITY’>KallliM OpPTraHOB MYyHHUITUTIATHHBIX 00pa30BaHU.

DTOT 3amper MOXKHO OOOMTH C JIETKOCTBIO, MOXKHO, HampuMep, MOPYYUThb
JIPY3bSIM JTHUX CIIYXaIUX HECKOJIbKO pa3 BPYYHUTh «OOBIUHBIA IMOJAPOK», -
paccyxnaaetr M.I'. MaceBuu [17, c. 165].

Cr. 575 T'K P®, no muenutro M.B. EnuceeBa, MOXeT IOBIMAThL Ha
MPAaKTUYECKOE MPUMEHEHHE YrOJIOBHOTO 3aKOHOAATENbCTBA, K MpPHUMEPY, Ha
TOJIKOBaHUE B3STKH. ECITM YWHOBHUKY MOJAPUTHh HEOTHOKPATHO OOBIYHBIN MOAAPOK,
TO 3TO — IpaBOMEpPHOE AercTBue [16, c. 127].

Ecnm croumocTe momapka OJHOM KOMMEPYECKOM OPraHU3alvu JIpyrou

KOMMCp‘ICCKOfI opraHu3alyy MPCBBIIACT IIATb MHHHMAJIbBHBIX pPasMEpPOB,
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YCTAHOBJICHHBIX 3aKOHOJATEJIILCTBOM, TO JApEHUE 3alpeliacTcss 3aKOHOM,
VCKIIFOUEHHUE COCTABJISIOT OOBIYHBIE MTOJAPKHU.

«31ech TOBOPUTCA HMMEHHO O 3alpeTe [OApEHHs, APYTHE TPaxgaHCKO-
IIPaBOBBIE JIOTOBOPBI U CACIIKH HE COIEPKAT YCIOBUS O BCTPEYHOM IIPEAOCTABICHUN
CO CTOPOHBI KOMMEpPYECKON OpraHu3aluy, KOTOpas IPUHUMAET y4acTHUE B
ONPEICIICHHON CIIETIKE.

Jnsa m000ro rpaskJaHCKO-TIPAaBOBOTO JOTOBOpa paboTaeT Mpe3yMITLus
BO3ME3JHOCTH Il TOTO, YTOOBI KBATM(UIMPOBATH CHCIKY MEXAY CTOpPOHAMU
(KOMMEpUYECKHE OpraHu3allMi) MMEHHO KakK JapeHue, HEeOOXOAMMO OTCYTCTBHUE
IPEIOCTaBIEHUsI B 00s3aTENbCTBAX M CHEJIKAX COOTBETCTBYIOIIMX CTOPOH, a HE
TOJIBKO TOT/Ia, KOT/Ia COBEpIIaeTCsl KOHKpeTHas caenka» [22, ¢.45].

[Ipu coBepuieHUU CIETKH HEOOXOANUMBI KOHKPETHBIE YCIOBHS, 10 KOTOPBIM
SCHO BUJIHO, YTO OHa 0€3BO3ME3/IHAasl, KOI'1a OJJHA CTOPOHA SIBHO MPUJIAraeT YCHIIHS
K YBEIMYEHHUIO HMMYIIECTBAa KOHTpareHTa IIyTeM COKpAIleHUs COOCTBEHHOIO
UMYILIECTBA.

B ropuamyeckodl JsmTeparype BCTpedYaeTcs OTpULATENbHAs OLEHKa B
OTHOILLIEHMM KOMMEPYECKMX OpraHu3auvid Ha 3amnper gapenus. [lo muenuro U.B.
EnuceeBa, n. 4 ct. 575 'K P® Bemer B OTHOLICHHHM NPEANPUHUMATEIBCKOM
NEATEIbHOCTH K CEPbE3HBIM OIPAHMYEHHSM, HE JAE€T BO3MOXHOCTh HOPMAJIBHO
BECTU [I€J10, Yallle BCero oObluan Ou3Heca BXOJAT B MPOTHBOPEUYUE C JAHHOU
HOPMOHM.

Hamnpumep, ogHa kommepueckas OpraHu3alys HE MMEET MpaBa MPOILECHUS
JoJIra Jpyrol KOMMEPYECKOM OpraHu3aluu, T.€. KOHTPAreHTy, W, €CIU 3TO
Oe3HaexHas 3aJ0KEHHOCTb, MOCIEAYIOT B OTHOIIEHUH KPEAUTOPA HEMPUSITHbIC
HDKOHOMHYECKHUE MOCIIEACTBUS.

[TosBusocs mocranoBienue mieHyma BC ot 11 wmrons 2020 r. N 6,
MOCBSILIEHHOE BOMpPOCaM MpeKpalieHus o0sA3aTeNbCTB, B €ro OKOHYATEIbHOU
pelaKuuu.

[IpoiieHre noJjira HE CBUJAETENBCTBYET O 3aKJIIOYEHUHU JOTOBOpa AapeHHs,

CCJIM COBCPHIACTCA KPCAUTOPOM B OTCYTCTBHUC HAMCPCHHA OAAPUTh JOJIZKHHUKA. 00
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OTCYTCTBUHM TaKOIO HaMEpeHUs MOIYyT CBUJETEIbCTBOBAaTh, B YACTHOCTH,
B3aMMOCBSI3b ~ MEXJAY IMPOIIEHHEM JIOJIra M  IOJYYEHUEM KpPEIUTOPOM
MMYIIIECTBEHHOM BBITOJIbI IO KAKOMY-JINOO 0053aTENbCTRY.

Hampumep, mnpu3zHaHueMm JoJdra, OTCPOYKOM IIaTexa IO JIpyromy
0053aTeNbCTBY, JOCYACOHBIM MOTAIIEHUEM CIIOPHOTO JI0JITa B HEMPOUIEHHOM YacTu
U T.I., TOCTUKEHHE KPEAUTOPOM HHOTO SKOHOMHYECKOTO HHTEpeca, MPSMO HE
CBSI3aHHOTO C MPOIIEHUEM JI0JIra, U T.II.

OTHOomIEeHHA  KpeauTopa W JOJDKHMKA 1O  MPOUIEHHUIO  JoJira
KBAIM(PUIUPYIOTCS CYyJOM KakK JapeHHe TOJIbKO B TOM Cllydae, €ClIH OyJer
YCTAaHOBJICHO HaMEPEHHE KPEeIUTOpa OCBOOOIUTH JOHKHHKA OT O0SI3aHHOCTH I10
yIuiate joJira B kauectse japa (myHkT 3 ctateu 423 'K POD).

B TakoM ciyyae mnpoiieHue JoJra JOJDKHO MOAYMHSATBCS 3ampeTam,
ycTaHOBIIeHHbIM cTaTheld 575 'K P®, nyHkrom 4 KOTOpOH, B YacCTHOCTH, HE
JIOITyCKAETCsl JAPEHUE B OTHOLICHUSAX MEXAY KOMMEPUYECKHUMU OPTraHU3alUSIMU.

3anpenieHue 0€3BO3ME3THON Mepenayd MMYIIECTBA HAHECET OrPOMHBIN
yiepO TaKuM MPEIIPUITHSAM KaK XOJAUHTU, GUHAHCOBO-TIPOMBIIILICHHBIE TPYTITIHI,
Yy OCHOBHBIX IOPUIMYECKUX JIMI[, JOYEPHUX MPEANPUATUA  OCIOKHATCS
B3aMMOOTHOIICHUA. Takum o00pa3oM, €eciu 3ampeTuTh JapeHue B cpele
KOMMEPUYECKUX OpraHu3aluii, 3TO MIPUBEIET K U3JEPKKaM, U HeMaJibiM [ 16, c. 128].

XapakTepHOil 4YepToil JoroBopa OOCMIaHUS JapeHHsl SBISETCA €ro
oOs3aTenbHAas MHChbMEHHash ¢Gopma, TPU HECOOTIOJEHUU KOTOPOM JTOTOBOP
oOelanus JapeHusi CTAaHOBUTCS HEJEHCTBUTENbHBIM. JloroBop oOelanus 1apeHus
COJIEP>KUT CBEJICHUS O KOHKPETHOM JIMLIe, KOMY OO€IIaH J1ap, U yKa3aH KOHKPETHBIH
npeaMet aapenus. Ecnu napurtens oGemiaer moaapuTh BCe CBOE MMYLIECTBO WITU
4acTh CBOET0 UMYIIECTBA M IIPU ITOM HE YKa3bIBAET KOHKPETHBINA MPEIMET TapeHus,
- TaKas CJieJIKa HUYTOXKHA.

Ecmu mnocne 3akiroyeHHss JOroBOpa HMYIIECTBEHHOE WM CEMEMHOE
MOJIOKEHUE WIIM COCTOSIHME 370pOBbS JApUTENIs HW3MEHWIOCh HACTOJBKO, YTO
VICITOJIHEHHE IOTOBOPA B HOBBIX YCJIOBUSX IMPHUBEAET K CYLIECTBEHHOMY CHU)KEHUIO

YPOBH:A €TI0 KU3HU, JAPUTCIIb UMCCT IIPaBO OTKA3aTbCsA OT MCIIOJIHCHHA A0roBOpa,
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KOTOPBIN COJIEPKUT OOeIIanne nepeaarb B OyaylieM oapseMoMy Belllb WU MPaBO
160 OCBOOOIUTH OJIAPSIEMOTO OT UMYIIICCTBEHHOHN 00S3aHHOCTH.

JlapuTtenb Takke UMEET MPaBO OTKA3aThbCs OT MCIOJHEHHUS JOTOBOPa, €CIu
OJlapsieMbIii COBEPIIMJI TMOKYIIEHWE Ha >KU3Hb JApUTENs, *KU3Hb KOro-indo u3
YJICHOB €r0 CEMbH WJIM Ha OJIU3KUX POJACTBEHHUKOB.

JloroBOp MOXEpPTBOBAHUSI OTHECEH K OTACIIBHOMY By JOTOBOpA JapeHUS —
OH HE MMEET OCHOBHOH NMpPU3HAK B BHUJE COBEPIICHUS JApEHUS B OOIIETIONE3HBIX
HEeJsX, MU MOTYT OBITh 11€JIM, KOTOpBIE JIs 00IeCTBa MOJIE3HbI B 1IEJIOM, MOTYT
OBITH 1IENH, PU TOCTIKEHUU KOTOPBIX OyIeT MoJb3a AJis 60jee y3Koro Kpyra Juil,
HanpuMmep, I CTyAEHTOB, IPENOJAaBaTENe By3a WU JIUIA KUTENIC KOHKPETHOU
MECTHOCTH H JIp.

[TosxepTBOBaHMSI MOKHO J€NIaTh TpakJaHaM, BOCIIUTATEIbHBIM H J€UCOHBIM
yupexJaeHusM, (oHAaM, My3eIM M Tp., HO €CIH IO0XEPTBOBAHUE CHENIAHO
KOHKPETHOMY T'paXk/IaHUHY 0€3 yKa3aHus 1IeJIU, KaK €ro UCI0JIb30BaTh, UMYIIECTBO,
KOTOPO€ MOXXHO CUYHTATh OOIIENOJIE3HBIM, TO TAKOE MOKEPTBOBAHUE MpPEBpAIIacT
JIOTOBOP MOKEPTBOBAHUS B IOTOBOP JapEHUSI.

Takum 00pa3oM, MBI BBISICHWIM, YTO JOTOBOP JApEHHUs — 3TO COTJIAIICHHE
CTOPOH M0 OECKOpPBICTHOM Mepejadye HMYIIECTBA OJHUM JIMLOM JIPYTrOMY.
OpnapsieMblii U JapuTeIb SBISAIOTCS CTOPOHAMM JIOTOBOpA AApEHUSI.

JIto6oe MMyIecTBO, KOTOPOE HE U3BATO U3 TOBApOOOOPOTa, HAXOJIUTCS B
COOCTBEHHOCTH YAaCTHOTO JIUIAa, MOXXET OBbITh MPEAMETOM JIOrOBOpa JAApEHUs.
[TomapuTh MOXHO IICHHBIE OyMarw, JACHBTH, JABMKUMBIC BEIH, UMYIICCTBCHHBIC
npaBa.

DneMeHTaMu JO0roBOpa JapeHHsl SBIAIOTCS CYOBEKTHI JIOrOBOpa JapeHus,
coJiep>KaHue: IpaBa U 00A3aHHOCTH CyOBEKTOB, (popma AOroBopa, a CTOpPOHAMU
JapeHusT MOXKET BBICTYNATh JI000€ JHUI0, KOTOPOE MPHU3HAHO CYOBEKTOM

IPaXKJIaHCKOTO IpaBa.
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I'masa 2 IIpaBoBasi xapakTepucTHKA J0T0BOPA JapeHust

2.1 Cy0beKTHBII cOCTAaB JOr0BOPA JapeHus

«Cpenu 271eMEHTOB OOIINeH JOTOBOPHOM KOHCTPYKIIMM Hamboyiee YETKO
OTPENICICHHBIM MOYXHO CUMTaTh BOIPOC CYOBEKTHOI'O COCTaBa JOropopa. Tak,
CyOBEKTaMH JOTOBOPA MPU3HAIOTCS €r0 CTOPOHBI, KPYT U HAMMEHOBAHUE KOTOPHIX
OOBIYHO 3aKpEIJICHO B COOTBETCTBYIOIIMX HOpMax 3akoHa. COOTBETCTBEHHO
CTOpPOHAMH JOTOBOpa JapeHUs SIBIISIOTCS JIMIla, BCTYNAIOIIUE B JOTOBOPHBIC CBSI3U
JUTS JOCTHIKEHHUS TTOCTaBIICHHOM nenn» [29, ¢. 57].

IIpu ananu3e g0roBopa KaKk OCHOBAHUS BO3HUKHOBEHHUS JOTOBOPHOTO
oOs3aTenbcTBAa  (CHENKH)  COAEp’KAHWE  JOrOBOpa  XapaKTEepU3yeTcsl  Kak
COBOKYITHOCTb YCJIOBUI, Ha KOTOPBIX OH 3akitouaercs [29, c. 56].

B cootrBerctBuM C 1. 1 cT. 432 'K PO 3aKk/it0o4€HHBIM CUUTAETCS JOTOBOD,
€CJIM MEX1y CTOPOHAMHU, B TpeOyeMOii B OJICKAIIUX CIIydasix popme, JOCTUTHYTO
COTJIAIICHWE TI0 BCEM CYIIECTBEHHBIM YCJIOBHUSM JOroBopa. M3 3TOH HOPMBI
BBITEKAIOT CJICIYIOIINE MpaBuUila;

— JUUISL 3aKJIFOUEHMS IOTOBOPA CTOPOHBI JIOJIKHBI JJOCTUYb COTJIACHUS;

— corjlacue JOCTHUraeTCcsi OTHOCUTEJIBHO CYIIECTBEHHBIX YCJIOBUM

JIOTOBOpA.

JloroBOp AapeHUs HE SBJISIETCS B 9TOM CMbICIIE UCKITIOUEHHUEM U3 MTPaBUIIA.

Benp ni1s Toro, 9T00BI CUUTATH IOTOBOP AAPCHUS 3aKIIOUSHHBIM, JaPUTENIb U
OJapsAEMbId JIOJDKHBI JOCTUYbL COTJIACUsA, MO KpalHEd MeEpe, OTHOCHUTEIIbHO
npeaMera JapeHus U 0€3BO3ME3THOCTH €ro MepeIayu.

Kakx otmeuaer JI.B. [leiiOyk, MMEHHO COTJaCOBaHUE BOJIM JApPUTENS H
OIapsIEMOr0 AeaeT JapeHust JOToBOpoM [24, c. 38].

Hrak, corjmacue CTOPOH KakK MPEANOChUIKA BO3HHKHOBEHHUS JIOTOBOpA
JapeHus OMOCpeayeTcss TeM, 4YTO JapuTesb, Mpejaras 3aKiIl4YuTh J0TOBOD,
OCO3HAET MOCJEJACTBUS €0 BBINOJHEHUS, KOTOPHIE 3aK/II0YAIOTCA B MPEKPAIICHUN

ImpaBa COOCTBEHHOCTH Ha HUMYHICCTBO, IICPCAAHHOC B KadCCTBC Japa IIpHu
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OTCYTCTBHH KaKOH-IMOO KOMIIEHCAIIMU B CBOIO TIOJIb3Y, & CO CTOPOHBI OAapsIeMOT0
HEOOXOJMMO U JIOCTATOYHO COBEPIICHHE EHCTBUM, HANPABICHHBIX HA MPUHSITHE
napa. I XxoTst B TOBCEHEBHOM JKU3HU OCYIIECTBIISIETCSI MHOXKECTBO JTAPEHUI MpU
OTCYTCTBMM (POPMATBHOTO TOJYYEHHUSI COTJIACHsl OJapsieMOro, HE MOXKET OBbITh
UCKIIIOUEHAa BO3MOXHOCTh TIOCJIETHEIO0 OTKa3aTbCsl OT NPHUHATHS IOJapKa
HE3aBUCUMO OT MOTHBA.

JI.. Meiiep mo 3TOMy MOBOAY OTME€Yaj, 4TO NPUHATHE Jaapa KpauHe
HEOOXOAMMO JUIsl JIEUCTBUTEIIBHOCTU KaXKIOTO JApEHUs, U €CJIH OTOT aKT
HEBO3MOKHO CBECTH K (DOpMarIbHOMY BBISBIIEHUS COTJIACHS, TO MO KpailHEell mepe
MO>KHO CBECTH €r0 C YCJIOBHEM, UYTO JAPEHHUE HE ACHUCTBUTENBHO, €CIIU OAapIEMbIi
HE COIIACUTCS Ha MpuHATHE napa [35, c. 243].

Bropoe mnpaBmio CBS3aHO C OINPEACICHHEM CYIIECTBEHHBIX YCIOBHIA
JIOTOBOPA TapEHUS.

B cootBerctBuu c 1. 2 cT. 432 'K P@45 cyniecTBEHHBIMU SBJISIIOTCS YCIOBUS
O IPEeIMETE J0r0BOpa, YCIOBUSI, KOTOPhIE Ha3BaHbl B 3aKOHE WJIM MHBIX MPABOBBIX
aKTax KaK CYIIECTBEHHBIE WM HEOOXOIMMBIC JJIS JOTOBOPOB JAHHOTO BHA, a
TaK)K€ BCE TE€ YCJIOBHUSA, OTHOCUTEIbHO KOTOPBIX MO 3asBJICHUIO OJHON U3 CTOPOH
JOJKHO OBITh IOCTUTHYTO COTJIAILIEHUE.

BrisicHeHHe CyIIeCTBEHHBIX YCIOBUN JOTOBOpa AapeHusi He0OX0MMOo, Bellb
OTCYTCTBUE COTJIACHsI CTOPOH, XOTsI Obl IO OJIHOMY W3 HHUX, TOBOPUT O TOM, UTO
JIOTOBOpP HE 3aKIIOYEH. AHaIu3 MpPaBOBBIX HOPM HWHCTUTYTAa JapeHUs MOaeT
OCHOBAHMS JJIsSl pa3rpaHUUYEHUs] CYIIECTBEHHBIX YCIOBUHM, KOTOPbIE MPUCYILHA BCEM
JIOTOBOPAM JIAPEHUS, U CYLIIECTBEHHBIX YCIOBUH, TPUCYILUX OT/IEIbHBIM J0TOBOpaM
JlapEHUs.

K o6mum oTHOCSTCS yCIOBUSA:

- O MPEAMETE I0r0BOpa AAPEHHUS;

- 0 0€3BO3ME3/IHOCTH Iepeiayyl MpeaMeTa JOroBopa.

K ycrnoBusimM, KOTOpbI€ IPUCYIIN OTAEIBHBIM 10TOBOPAaM JIAPEHHUSI, OTHOCSATCS
YCIJIOBUSI TIO JJOTOBOPY O MOXEPTBOBAHUU — 3TO 1€JIb, JIJISl IOCTHXKEHHUS] KOTOPOU

npcaoCTaBIIICTCA IMTOKCPTBOBAHUC.
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Hrtak, 1oroBop 0 mokepTBOBAHWU IOPUIWYECKHAM JIMLAM HE TEPSET CBOUX
KaueCTB W3-3a OTCYTCTBHS YCIOBHHA 00 WCIOJB30BAHUM HMMYIIECTBA 10
OTIpPEJICTICHHOMY Ha3HAY€HWI0, U HE MpUOOpeTaeT craTyca OOBIYHOTO JI0rOBOpa
JTapCHMUSL.

Hcxons u3 BBIMIEU3I0KEHHOTO, MOKHO CHAENATh BBIBOJ O TOM, YTO LEIb
MOKEPTBOBAHMSI B COBPEMEHHOM TIPaXXJIaHCKOM 3aKOHOAATEIBCTBE OIMPEAEISAETCS
IyTEM YCTAHOBJIEHUS  ONPEACICHHOIO HA3HAYEHUs JUII  HCHOJIb30BAHUS
MOKEPTBOBAaHMS. B COBOKYITHOCTH C MpaBUJIAaMH O BO3MOKHOCTH HCITOJIb30BAHUS
MMYIIIECTBA, SBJISIOMIEr0CS MOKEPTBOBAHUEM B COOTBETCTBUHU C €0 HA3HAYCHUEM U
rIyOOKO OIIEHOYHBIM U (PUIOCOPCKUM TMOHSATHEM OOIIEH MOJIb3bl MO3UIIUS
POCCHIICKOTO 3aKOHOIaTENsl HE MOKET HE BBI3BIBATH MHOTO00pa3usl.

Kpome B3auMoyBs3bIBaHHS MPEAMETA JOTOBOPA O MOXKEPTBOBAHUU CTOPOHBI
00s3aTENIBHO JAOJKHBI IPUUTH K COTVIACUIO OTHOCUTENBHO IENH, ISl TOCTHKECHHUS
KOTOpOM MEPENaHO IOKepTBOBaHME. VIMEHHO 1OATOMY LElb B JIOTOBOpPE O
MOKEPTBOBAHUM JIOJDKHA OBITh MpH3HAHA CHENU(UUECKUM CYIIECTBEHHBIM
YCIIOBHUEM, ITPEYCMOTPEHHBIM 3aKOHOM JUJIsSI JAHHOTO BHUJIA 1I0TOBOPA JapEHHUS.

Hcnonbs3oBaHne MNOXKEPTBOBAHHOTO HMYIIECTBA HE B COOTBETCTBUHU C
yKa3aHHBIM >KEPTBOBATEJIEM Ha3HAYEHHWEM WJIM U3MEHEHHE 3TOTO Ha3HadeHus 0e3
COTIJIACHS KEPTBOBATEIIS, 1ACT PABO KEPTBOBATEIIO, €T0 HACIICIHUKAM UM UHOMY
MPaBOIPEEMHUKY TPEOOBATh OTMEHBI TTOKEPTBOBAHUS.

[IpakTuKy NpUMEHEHMs CylaMH HOPM MaTepuajbHOTO TpaBa B 00JacTH
JIApEHUSI MOXXHO YCJIOBHO pa3JeiuTh Ha JBE TPYIIbL: PacTOPKEHUE IOTOBOpa
JIApEHUSI U MPU3HAHUE JOTOBOpPA JAPCHUS HEACUCTBUTENIBbHBIM. J[JIsI mpu3HAHUA
JIOTOBOPA JTapeHUsl HENEHCTBUTEILHBIM MIPUMEHSIOTCS 00IIMe MOJOXKEHUSI CTaTen
168 - 179 TK PO.

[IpuBenem mpumep wu3 cyneOHoW mnpakTukud. Cor3 CaJ0BOTYECKUX
HEKOMMEpPYECKUX ToBapuilecTB MaccuBa «TpyOHukoB bop», oOparwics B
ApOuTpaxHubiii cynq ropoga X ¢ HMCKOM K AccolMaluud  CaJ0BOIYECKHUX

HEKOMMEPYECKUX ToBapHIlecTB «TpyOHHKOBO», M OTKPBITOMY AKIHUOHEPHOMY
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obmecTBy «O0beIMHEHHAS SHEPTETHYECKAs! KOMITAHUS, O TPU3HAHUHA HUYTOXHBIM
JIOTOBOpa JapeHUsI.

PemenneM apOUTpaXHOTO CyJla HMCKOBbIE TPEeOOBAaHUS YIOBJIECTBOPEHBI.
[locTaHOBIIEHHEM aMEIUIAIIMOHHOTO CyAa pEUIeHHWe Ccyla MEepBONM HMHCTaHIUU
OTMEHEHO, B yIOBJIETBOPEHUH HCKa OTKA3aHO.

B xaccanuonnoit xanobe Coro3, cchUlagCh Ha HE3aKOHHOCTb M
HE0OOCHOBAHHOCTh MTOCTAHOBJICHUS aEJUIAIIMOHHOTO Cy/a, POCUT €r0 OTMECHHUTb,
OCTaBUTh B CUJIE PEIICHUE CYy/la IEPBOM MHCTAHIINH.

N3 marepuasioB aena ycmarpuBaercs, Mexay OOmiectBoM u Accouuanuen
3aKJIIOYEH JOTOBOP JapeHUs, B COOTBETCTBUU C KOTOPBIM Biajenel (Accoruanys)
0e3BO3ME3IHO TepeaaeT B cOOCTBEHHOCTh OOIIecTBa OOBEKTHI 3IIEKTPOCETEBOTO
XO034MCTBA HA YCIOBUSAX, IPEAYCMOTPEHHBIX JOTOBOPOM.

Ucrenr obpatuics B cyn ¢ TpeOOBaHMEM O MPU3HAHUU JAHHOTO JIOTOBOpA
HUYTOXKHOM CIIETTKOM, HE COOTBETCTBYIOIICH TPeOOBaHMSIM 3aKOHA, CChIIAsCh HA TO,
yTo Accoruanus nepenana OO1iecTBy He MPUHAJICKAIINE € OOBEKTHI.

Hcren ykas3biBaeT, 4TO BCE CETEBOE XO35HUCTBO COTJIACHO aKTy O 0aJaHCOBOM
pasrpaHUyYeHUM, HaAXoIuTcsi B ero BeaeHuu. CagoBojacTBa — (aKTHUYECKHE
COOCTBEHHHMKHM OJJICKTPOCETEeH HE JaBajidi CBOETO COIVIACHS Ha Mepenady Hx
OO6miecTBy.

Takum oOpazom, Accoumarusi pacnopsauiiach HE MPUHAIJIEKANUM el
MMYIIECTBOM, YTO CBUJIETEIbCTBYET O HUUYTOXKHOCTH 3aKJIFOUEHHOU CIIEIIKHU.

Cyn mnepBoil WHCTAaHIUM, TPU3HAB TPeOOBaHUS MCTIA OOOCHOBAaHHBIMU,
YAOBJIETBOPHIT UCK.

Cyn anemisiquMOHHOM MHCTAHIIMU TPUIIEN K BhIBOAY, yTo COr03 HE J0Ka3al
HaJIMYus y HETO MpaBa, 3a 3alIUTOM KOTOPOTO OH 00paTHIICS B apOUTPAKHBIN CY/I, B
CBSI3U C YEM pEUIEHUE CyJa OTMEHUJ, B UCKE OTKa3al.

Cyn xaccaliOHHOW WHCTaHIIMM, W3yYWB MaTepHaibl Jieja, CUUTAET, UYTO
KaccallMoOHHass  kajgo0a  TOJICKUT  YJIOBJICTBOPEHUIO TO  CIEAYIOIIUM

00CTOSTEILCTBAM.
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OcnapuBaeMblil JOrOBOp SIBJIIETCS JTOTOBOPOM JIapEHUsl B CHITYy CTaTbu 572
'K P®. B coorBercTBUU ¢ myHKTOM 2 cTaThu 576 'K P® napenue umyiiecTsa,
HaxoJsIerocs B oOel cCoBMECTHONM COOCTBEHHOCTH, JOIYCKAETCs MO COIJIACHIO
BCEX YYaCTHHKOB COBMECTHOH COOCTBEHHOCTH C COOJIIOJICHHEM IMpaBulI,
MpeycMOTpeHHBIX cTaTbert 253 'K PO.

Kak ycTaHOBIIEHO Cy10M MEPBOM MHCTAHLIUH U MOATBEPKIACHO MaTepruaIaMu
nena, COOCTBEHHUKAaMM IEpPEAaHHBIX 3JIEKTPOCETEN SIBISIOTCA CaJOBOJIYECKHE
HEKOMMepUeckue ToBapuiiecTBa maccuBa «TpyonukoB bop». CorimacHo YcraBy
Accoruarnuy, ee yaacTHUKaMu sBISIOTCS 20 catoBOACTB U3 27, pacloiOKEHHBIX B
Mmaccuse « TpyOoHukoB bopy.

Accomuanusi ccbulaeTcsi Ha MPOTOKOJ OOIIEro coOpaHusi mpejacenarencit
canoBoAcTB MaccuBa «TpyOnukoB bop», mnpenocraBuBmIMX €l OpaBo Ha
3aKJIFOUYEHHE CIIOPHOTO J0ToBOpa. OHAKO, U3 HA3BAHHOTO MPOTOKOJIA CHEAYET, YTO
Ha cOOpaHuM MPUCYTCTBOBANO 22 mpencenarens u3 27. JlokazaTeabcTBa corjacus
caoBOJCTB «Mokalckoe», «XUMUK», «INEKTpUK», «Jloroc» n «Pagyra», usu
mpeacenarean OTCYTCTBOBAIM Ha COOpaHMM, O€3BO3ME3THO MepenaTh oOlee
umytniectBo OOIIECTBY B MaTepuaiax jaeia orcyTcTByroT. CagoBojactBa «HOxHOE»
1 «ONTUMHUCT» NMPOTHUB Tepeadun dekTpoceTeit OOIIeCcTBY BO3paKaH.

CornacHo YcraBy Accolmaluu €€ UMyIIECTBO COCTOUT W3 BCTYMHUTEIbHBIX,
YJIEHCKUX U 1EJIEBBIX B3HOCOB €€ YJIEHOB U CPEJCTB, MOCTYMAIOIIMX U3 WHBIX
MCTOYHUKOB. Kak mpaBOMEpHO YCTAaHOBJIEHO CYJOM IMEPBOM MHCTAHIMU, B yCTaBE
HE TMPEAyCMOTPEHO TMpaBO  ACCOLMAIMM  PACHOPSKATBCA  MMYILIECTBOM,
NpUHAAJICKAIIMM €€ YJieHaM, a TakXKe 3aKJlouaTh JOrOBOpPhI 00 OTUYXKIIEHUU
MMYIIECTBA, MPUHAJICIKAILIETO CaJ0BOICTBAM.

B napymienue nojgoxxeHui 3aKOHOaTEIbCTBA U YUPEAUTEIbHBIX JOKYMEHTOB
Accormanusa  3akmounna ¢ OOmectBoM 0TOBOp 0€3BO3ME3NHON Tepeaadu
AIEKTPOCETEN, KOTOPBIE €1 HE MPUHAJICKAIIN U MTPABO HA OTUYKJICHUE KOTOPBIX, Y
Hee OoTcyTcTBOBaiO. Ilpu Takux OOCTOSITENBCTBAX CYJ TMEPBOM HMHCTAHIIUM
MPAaBOMEPHO YJOBJIETBOPUII UCK, MPU3HAB OCMAPUBAEMBIN JOTOBOP HUYTOKHOU

CIEJIKOMU.
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CornacHo VYcraBy Coro3a, yTBEpKICHHOMY MPOTOKOJIOM COOpaHuUs
npexacenareneil  cagoBoiacTB MaccuBa «TpyOHukoB bop», OH yupexieH
CaloBOTYECKUMU HEKOMMEPYECKMMH TOBapuLIeCTBaMH MaccuBa «TpyOHUKOB
bop».

IIpenmerom nestenbHOCTH CoOrO3a SIBISETCA, B TOM 4YHCIE U OOecredyeHue
J0CTaTOYHOro M OecnepeOoitHoro anekTpocHabxenus. M3 Ycrasa cinenyer, 4ro
CHCTEMa JJIEKTPOCHAOKEHHSI, MEXaHU3MbI, 000OpYyIOBaHUE U APYroe MMYIIECTBO,
IpUOOPETEHHOE Ha IIEJIEBbIE B3HOCHI CaJOBOJICTB, SBJISIIOTCS HEAEITUMOU
KOJUIEKTUBHON COOCTBEHHOCTHIO BCEX CaJOBOMYECKHMX TOBAPHILIECTB MAacCHBa
«TpyOHukoB bop».

CornmacHO akTy pasrpaHuyeHus OaJaHCOBOM  NPUHAMJICKHOCTH U
AKCIUTYaTaI[MOHHON OTBETCTBEHHOCTH 3JICKTPOYCTAHOBKH, MPUHAIJICKAIINE BCEM
Ca/IoBOJICTBAM MAacCUBa, HAXOATCA B ynpanieHuu Coro3a.

Takum o0pa3om, mnepemaya OOmEecCTBY B COOCTBEHHOCTh OOBEKTOB
AJIEKTpOCHAOKEeHHs 3aTparuBaeT mpaBa (Coro3za MO BIAJCHUIO U TOJIH30BAHUIO
CHOPHBIM UMYILIECTBOM.

[Ipr maHHBIX OOCTOATENHCTBAX CIEAYET MPU3HATH, YTO y aNeUIAIUOHHON
MHCTAHIIMM OTCYTCTBOBAJIM MPABOBbIE OCHOBAHUS JJIsi OTMEHBI pelieHus cyaa. Ha
ocHoBaHUM [locTaHOBJIEHNE aNEIIIUOHHON HHCTaHIMM MOJJIEKUT OTMEHE, a

pEeIICHUC Cya - OCTABJICHUIO B CHUJIC.

2.2 Coaep:kaHue 10roBOpa AapeHust

W3yunB mpupoay IOOTOBOpa JapeHUsi, €ro OCOOCHHOCTH 3aKIIOUYCHHS U
pacTOp)KEHUs, Mbl MOXEM CJellaTh BBIBOJ, YTO JOTOBOpP JAApEHUs SIBISIETCA
JIBYCTOPOHHEN IOPUAUYECKON CHEJIKOM, COIVIACHO KOTOpPOM OJHa CTOpPOHA
(maputenp) mepeaeT uiu o0OsS3yeTcsl MepenaTh APYrod CTOpoHE (omapseMoMmy)

BEIIlb, MJI IPABO COOCTBEHHOCTH, HJIH OCBOOOXKICHUE OT 00S3aHHOCTH.
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XapakTep O3TOH CHENKM OTPAaHUYEH OMNPEACIEHHBIMU OCOOCHHOCTSIMH,
KOTOpBIE TO3BOJISIOT KBATM(PHUIMPOBATH €€ KaK IOPUAMYECKUNA JOTOBOP:
0€3B0O3ME3JHOCTh, YBEIIMYEHUE HMYIIECTBA OJIapsieMOT0, Halu4yhe HaMEpEeHUus y
JApUTEId OJApUTh M, KOHEYHO K€, COTJIaCue OJapsSAEeMOro, YTOoObl MOJIYYUTh 3TOT
nap.

31ech MMEHHO O€3BO3ME3JHOCTh HUIPAET pEHIAIoIIyI0 pOJib B KauyecTBe
HOPMOTBOpUYECKON (DYHKIIMHU, B CBS3HM ¢ 4eM [ 'paknmanckuii kojekc Poccuiickoii
denepanuy HACTOSTENBHO IPEAYCMATPHUBAET 3aMPET HA YCTAHOBJIEHUE COTJIAIICHUS
O JJapeHUH Ha B3aMMHOM OCHOBE B OOMEH Ha MOJAPOK WM YCIYTY.

Conepxanue T0roBOpa JapeHUST PEryJIUPYeTCs MpaBaMyu U O00SI3aHHOCTSIMU
cropoH. Kaxaast U3 CTOPOH JOJKHA BBINIOJHUTH OIpPEAEIECHHbIE 00s3aTENIbCTBRA,
YTOOBI MOJYYUTh MOJOKUTENbHBIA PE3YNIBTAT COINIACOBAHHOM CHEIIKU.

MOoOHO BBIIENUTH CJEAYIOIIME OO0SM3aHHOCTH JapuTeist MO JO0rOBOpPY
JApECHMUS:

- «OCHOBHOU OO0S3aHHOCTBIO JAPUTENSl COTJACHO JIOTOBOPY OOEIIAHMS

JApeHMsl SBJSETCA NpenocTaBieHue nojpapka. Cienyer oTMETUTh, 4TO 3Ta

00513aHHOCTh MEPEXOAUT K NMPABONPEEMHUKAM J1apUTENsi B KOHCEHCYaJIbHBIX

JIOTOBOPAX, €CJIM HWHOE HE MPEAYyCMOTPEHO JIOrOBOPOM COJIEp KAIUM

obemranue nogapuTh Betb (1. 2 ¢t. 581 'K PD), HO He pacnipocTpaHseTcs Ha

JO0roBOpbI okepTBoBaHus (1. 6 ct. 582 I'K PD);

— COOOIIUTH 0JIAPSIEMOMY O HEJIOCTAaTKaxX JapuMoi uMm Bemu. Jlapurens

OTBEYAET 3a BpEl, NPUYMHEHHBIA HMMYLIECTBY, JKU3HH M 3J0POBBIO

noJiydartesis japa BCIeICTBUE U3bSIHOB MOAAPEHHOMN BEIllM, O KOTOPBIX OH HE

npeaynpeamns 01apseMoro;

- OTpENETUTh Ha3HAUEHUE HCIIOJIb30BAHUA Japa OJaromojyyaTesio B

JIOTOBOPE MOKEPTBOBAHMUS;

- HECTH pacxXojbl, CBI3aHHBIC ¢ Tiepeaaveii moaapka» [47, c.62].

Kak ormeuaer FO.B. HukoHopoBa «cuctema mpaB JapuTeisl MO JOTOBOPY

JApEeHMs BKIIIOYAET ITpaBa:
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- OTKAa3aThCsl OT WMCIOJHEHHWs COTJANICHUS - OJHO W3 TJIABHBIX TIPaB
napurels, 3akperieHHoe B ¢. 577 'K P®;
- OTMEHHTH JIOTOBOD;
- OTOBOPUTH B JOTOBOPE YCIOBUS, IIPU KOTOPHIX OyIeT MEpelaHo ero
UMYILECTBO U OH MOXET MOTpeOoBaTh €ro Bo3Bpara (YyCJIOBUSI MOTYT OBITH
OTJIaraTeIbHBIMUA U OTMEHHUTEIILHBIMU );
- ONpENECIUTh, B JIOTOBOPE TMOXEPTBOBAaHUS 1€Jb, Ha3HAUYCHHE
UCII0JIb30BaHuA aapa» [34, c. 13].
UccnenoBarenn OTMEYAIOT, YTO «TPAXKJIAHCKUM 3aKOHOAATEIHCTBOM
MPEAYCMOTPEHBI CIEAYIONIUE MTpaBa 0JapsieMOro o J0roBOpy AapEeHUS:
— MOJIYYUTh J1ap;
- OTKa3aThCsl OT MPUHATHS Aapa;
- W3MEHUTh Ha3HAYCHUE TMPUMEHEHUs ToAapka B  JOTOBOpE
MOKEPTBOBAHUS B CIIy4ae W3MEHHUBIIUXCS OOCTOSTEIBCTB IPU COTJIACUU
YKEPTBOBATEJISI, & B CJIy4ae €ro CMEPTH WIH JIMKBUAAIIUN IOPUIUYECKOTO JIUIIA
— ’KEPTBOBATEIIS TOJBKO MO CyAeOHOMY perieHuto» [45, c. 760].
MOXHO BBIIEIHUTH CIEAYIONINE OOS3aHHOCTH OJIapsieMOT0 IO JOTOBOPY
JApEeHMUSL:
— «HCTIOIB30BATH Jap IO MPSIMOMY YKa3aHUIO JJAHHBIM KEPTBOBATEIIEM O
€ro Ha3HAYCHUH;
— OCYUIECTBJISATh 0OOCOOJICHHBI y4YeT JEWCTBUM MO NPUMEHEHHIO
MOKEPTBOBAHHOI'O UMYILIECTBA, B Clly4yae eciii OJaronoiayyaTesb MpeAcTaeT
co0oit ropuanueckoe Juio. Jlanaast 00513aHHOCTh TApAHTUPYET BO3ZMOKHOCTh
(MHAHCOBOTO KOHTPOJISI 32 €r0 MPUMEHECHHUEM;
- MOJIb30BATHCS COOTBETCTBYIOIIUM CIIOCOOOM C TIOJAPEHHOW eMy
BEIIbI0, TPEICTABISIONICH IS AapuTelisi OOJNBIIYI0 HEUMYIIECTBEHHYIO
3HAYUMOCTb;
- BEPHYTH MOJAPEHHOE UMYIIIECTBO B CITy4ae OTMEHBI JapEHUs, B CiIy4yae

€CJIM OHa COXpaHWJaChb B HAaType, a BCE MNPUOOPETEHHbIE B CIEICTBUU
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MPUMEHEHUS BeIU (OXOIbI, MPOIYKITUS) OCTABUTh, TAK KaK OHU SIBJISIOTCS

COOCTBEHHOCTBIO ofapsiemoro» [11, ¢.42].

Takxe cienyer OTMETUTh, YTO COJEpAHUE JOrOBOpa JIOJDKHO COJEPXKATh
BCC TMYHKTBI, KOTOPBIE MOTYT OBITh 3aTPOHYTHI I TPU3HAHUS CICTKU
HEJICHCTBUTEIBHOM B X0/i€ CYZ€OHOr0 pa3OupaTesibCTBa.

3akiIroYeHue J0roBopa JapeHHs B TOM WJIM WHOM CTENEHU 3aTparuBaroT
MHTEPECHl BCEX TPaKIaH WU JIPYTHX CyOBEKTOB IrpakJaHCKOTo obopota. Hopmbl
JApEHHS OKA3bIBAIOT CYIIECTBEHHOE BIMSHUE HA CTA0MIBHOCTh SKOHOMUYECKUX U
JMYHBIX OTHOIIIEHUH B 00IIIECTBE, U TOATOMY HHCTUTYTHI B 3THX cpepax CIyKat Kak
MHTEpeCcaM 4eJI0OBEKa, TaK U UHTepecaM OOLIECTBA B LIETIOM.

[leHHOCTHOE 3HAaUYE€HUE MHCTUTYTA JAPCTBEHHOTO MpaBa:

- oOecrieuynBaeT 0€3BO3ME3/IHOE OOOTAIllEHNE B pEaJbHOM BPEMEHH, HE

MpeaycMaTpuBasi HA POJICTBEHHBIX OTHOIICHHA, HA 0’KHIaeMbIX 3aBEIaHUN;

- o0ecreurnBaeT OTBETCTBEHHOCTh CTOPOH MPH 3aKIF0OUEHUH JI0TOBOPA.

Wrak, HeoOX0aMMO MPUNTH K cheayromeMy BbiBoay. OmapsiemMblil BIpaBe B
a000€e BpeMsi 10 Tiepe/layu eMy Japa OT HEro oTKa3aTbesa. B aToMm ciydae 1orosop
JAPEHUS CUUTACTCS PACTOPTHYTHIM.

OnapsieMoMy HEOOXOIMMO OOpamaThCs C JapoOM HaJJIexaluM o0pa3oM,
UCKJIIOYasl ero IMoTepro WM TMOBpexJeHue. B cilydae pacTopikeHHs J0roBopa
BEPHYTHh MMOKEPTBOBAHHOE HMMYIIECTBO, MPUMEHUTHh MOJAPOK B COOTBETCTBUU C
HAMEPEHUSMU  JapUTelss  BECTH  CICUUANbHBIA  y4eT  Omepamuil 1o
UCIIOJIb30BaHUIO/PACX0I0BAHUIO MOKEPTBOBAHHOTO UMYILECTBA, €CIU OJapseMbli
SIBIISICTCS FOPUINICCKUM JIUIIOM.

Heobxoaumo obecnieunTh HaajeXkallee COBEPUIEHUE CaMOro JOroBopa B
YCIOBUSIX ~ YETKUX TPaBUJI H  OTPAHWYCHUNA  COTJIACHO  JICHCTBYIOIIEMY

3aKOHOOATCIbCTBA.
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I'maBa 3 Oco0eHHOCTH 3aK/II0YEHNS, IPEKPALIEHUs U UCTIOJTHEHUS

JA0T0BOpA apeHus

3.1 HOpﬂIlOK 3aAKJIIOYCHUsI, UBMCHCHHUHA H IMPEKpallceHusi aorosopa

AapeHust

JInst TOro 4ToOBl MOHATH, YTO MPECTABISIET COOOM AOTOBOP JapEHUsI, Mbl
PacCMOTPUM HEKOTOPBIE €ro 0COOCHHOCTH.

«IIpu 3aKItOUYEHUN OTOBOPA BAXKHO, YTOOBI JAPUTENb U OJapsieMblii ObLIH
IOpUJIMYECKHU JIeeCTIOCOOHBI. JIJisi He1eeCroCOOHBIX JIMII CCJIKH COBEPIIAIOTCS MX
npeacraButensiMiu. Manenskue aetu (ot 6 10 14 jeT) MOTyT BBICTYyHaTh B POJU
0J1aps€MBIX, TTOCKOJIbKY OHU HMMEIOT MPaBO CaMOCTOSITEIBLHO COBEPIIAThH CHACJIKH,
HaIpaBJICHHBIC HA TOJIyYEHHUE BBITOJIbI, HE TPEOYysl HOTAPUAIBLHOTO 3aBEPEHUS WU
rocy1apCTBEHHOM peructpanum» [29, c. 56].

«OpHako poauTenu (Ipyrue 3aKOHHBIE NPEACTABUTENM) HMEIOT IMPaBo
3anpeTuTh PEOCHKY WCMOIb30BaTh 1ap (MOAApOK), €CIM TMpeaMeT JdapeHus
MPEACTABIISAET JI1 HEro onacHocTh. HecoBepiuenHoieTHre B Bo3pacTe oT 14 1o 18
JIET UMEIOT MPABO CAMOCTOSATENIBHO 3aKJIF0YaTh JIOTOBOP O JAPEHUU U ICUCTBOBATH
B KQUECTBE JApUTENS B MpeeaxX MoaydyaeMblX UMH JI0X0JI0B, CTUTIEHANN U IPYTHX
JI0XOJI0B, HO OHM HE MOTYT paclopsKaThCs BEllaMH, KOTOPbIE TPUHAJJICKAT UM TI0
npaBy COOCTBEHHOCTH. JIisi TakuxX CHEJIOK OHU JOJKHBI MOJYyYUTh MUCHMEHHOE
corjiacrue CBOMX 3aKOHHBIX IpeacTasuteneii» [30, c. 88].

Kak npaBuio, mapeHue, cOnpoBOXKaAaeMoe Tepeaadyeil jgapa oJapseMoMmy,
MOXKET OCYIIeCTBIAThCS B ycTHOUM (opme. llepemaua mapa ocymiecTBisieTcs
MOCPEACTBOM €T0 JIOCTaBKH, CHMBOJIMUECKOM Mepeiaun (JI0CTaBKU KJIOYEH U T.1.)
WJIU BBIJIaYM NIPABOYCTAHABIMBAIOIINX JOKYMEHTOB.

B yctHOI hopme mapeHune IBIKUMBIX BEIel TakyKe MOKET ObITh COBEPIIIEHO
Ha MECTE, TOCKOJbKY TaKoe JapeHHe OCYIIECTBIISIETCS Cpa3dy BO BpeMs CHCJIKU:
nepemaada mebenu, OLITOBOM TeXHUKH U T.1. Ho eciu B mpeaMeT JoroBopa BXOIUT

nepesaya MMYIIECTBEHHBIX MpaB (TpeOoBaHUI) K ce0e WM TpeTheMy JIHILY HIIU
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OCBOOOXIEHHE OT HMMYIIECTBEHHBIX O00S3aTENbCTB, TAKOE COTJAIICHHE JOJKHO
OBITh 3aKITIOYEHO B TUCHMEHHOMU (hopMme.

«K Takum crenkaM IPUMEHSIOTCSI HOPMBbI 3aKOHOJATEIbCTBA 00 YCTYyNKE
npaBa TpeboBaHus WK nepeBoje goara. CornameHue 06 ycTynke TpeOoBaHus Ha
OCHOBAHMM CJEJIKM, 3aKJIIOYEHHOW B IIPOCTOM IHCBMEHHOW M HOTapHUAIBHO
3aBEpEHHON (opMe, JOHKHO OBITh 3alIOJHEHO B COOTBETCTBYIOIIEH MUCHhMEHHOU
dopme (c1.389 T'K PD)» [2].

ITockonbKy JapeHUe HEABMKMMOCTH MMYLIECTBA MPEIIIONIAraeT Mepexo] K
oJlapsieMOMy TIpaBa COOCTBEHHOCTHM Ha 3TO HMYUIIECTBO, KOTOPBIA MOAJIEKUT
rOCyJapCTBEHHOM pErucTpalnuy, JOTOBOP JapeHUsi HEABMKUMOCTH BCErna
3aKJII0YAeTCsl B IUCbMEHHOM (opMe.

[TocnencTBust HECOONMIONEHUST TUCBMEHHOM  (GOpPMBI  MOXKET  CTaTh
IPENSATCTBAEM JUIsI TOCYJAapCTBEHHOM pErucTpaluu Iepexoja IpaBa Ha
IOJIAPEHHYIO HEJBUKUMOCTD.

[Ipy nmapeHun HEABMKMMOCTH COBEPIIAIOTCA JBa PETUCTPAL[MOHHBIX
JNEHCTBHS, @ UMEHHO PETUCTpalus A0roBOpa JapeHMs KaK CIEIKA U PErnucTpanus
nepexoza npaBa COOCTBEHHOCTH OT JlapuTeld K onapsemoMy. [lomoOHble AeiicTBUsA
TpeOyrOTCs Ui TOrO, YTOOBI OCYIIECTBUTH I'OCYAApCTBEHHBI KOHTPOJb KaK 3a
CaMOW CHENKOW, TaK M 3a IEepexXOoJoM Ipas 1o Heu. M ecim ogHa U3 CTOpOH
YKJIOHSIETCSI OT MOJOOHOT0, Cy/ BIIpaBe Mo TPeOOBAHUIO IPYTrOil CTOPOHBI BBIHECTH
pELICHNE O PETUCTPALIUU CIEIIKH.

Cornacio ¢ PepepanbHbiM  3akoHOM OT 13.07.2015 Ne 218-®d3 «O
rOCyJapCTBEHHOW perucTpauuu Heaswxkumoctu» (m. 1 cr. 42, m. 2 cr. 54),
BCTynUBIIMM B cuily ¢ | sHBaps 2017 r. caenku, CBSI3aHHBIE C PACHOPSIYKEHUEM
HEJBUKUMBIM UMYILIECTBOM Ha YCJIOBUSIX ONEKH, & TAKKE CIIETKU 10 OTUYKACHHUIO
HEJBUKUMOTO UMYILECTBA, PUHAAJIEKALIETO HECOBEPILIEHHOJIETHEMY
rpaXxJaHuHy WIM TpaXIaHUHY, MPU3HAHHOMY OIPAaHUYEHHO JI€eCIOCOOHBIM,
MOJIeXKAT HOTapUATBHOMY yJI0CTOBEPEHHUIO.

[Tog HECOBEPIIEHHOJIETHUMHU TpakJaHaMH B KOHTEKCTE YKa3aHHBIX HOPM

MOHUMAKOTCA MoJiofble moaun ot 14 go 18 ner. JlapeHwe OT WMEHH
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HECOBEPIIEHHOJETHET0 B Bo3pacTe OoT 14 1o 18 jmer BO3MOXHO C MUCHMEHHOTO
corjacusi €ro 3aKOHHBIX IPEACTaBUTENEW (pOoAMTENEH, YCHIHOBUTEIEH,
NoreunTeNiel) ¢ MpeABApUTENBHOIO pa3pelieHus (corjiacus) opraHa OIEKH |
noneuutenscrsa (. 1 ct. 26, ct. 37 'K PO; 1. 3 ct. 60 Cemeitnoro konekca PD).

HamoMuuM, 4TOo papeHue OT HMMEHHM MAaJOJETHUX JAeTeH, T.e. I, He
JOCTUTIINX 14 neT, He JomycKaeTcsl.

Bwmecrte Tem napeHue B Mojib3y TaKMX JIMI], PAaBHO KakK M B MOJIb3Y JUIl OT 14
10 18 5ier, 3aK0OHOM HE 3ampelieHo U HE OTPAaHUYEHO, MOCKOJIBKY B 3TOM ClIy4ae hX
MpaBa HUKaK HE HAPYIIAIOTCA, & UMYIIECTBO HE YOBIBAET, & TPUYMHOKACTCH.

Cornaienue, coaepskailee odenaHue 1apeHust B OyAaylieM, 3aKiouaeTcs B
00s13aTeIbHOW MUCBMEHHOM (opMe, HEcOONI0IEHHE KOTOpOM BieyeT 3a coOoi
HUYTOKHOCThH COIVIAIIEHHUSA. DTOT JOTOBOP MPEANOJaraeT BBIIOJHEHUE J0roBOpa
MOCJIE €ro 3aKII0YEHUS, UTO TAKXKE JIOJDKHO OBITH OPOPMIICHO B TUCHbMEHHOM BHJIE.

B cnyuyae HecoOmrofeHUs MPOCTOW MUCBMEHHOW (POPMBI CHEIKH, JIUIIACT
CTOPOHBI TIpaBa B CJIydya€ BO3HHMKHOBEHMSI CIIOpA CChUIATHCS Ha IMOATBEPXKICHUE
CHEJIKY U €€ YCIIOBHUS Ha MOKAa3aHMsl, HO HE JIUILAET WX MpaBa Ha MPEIOCTaBICHUE
MHUChbMEHHBIX U UHBIX JJOKa3aTeILCTB. [Ipu 3TOM HECMOTpS Ha TO, UTO CaMO JIapEHUE
MOXET COBEpIIaThCS YCTHO, (opmMa peasbHOTO JOTrOBOpa JapeHHs Belu
onpenensiercss mo npaswiaM 1.1 ¢r.161 'K PO (cmenku gomxHBI COBEpIIATHCS B
NpoCcTOM MUChbMEHHOM (opMe, 3a UCKIIYEHUEM CJIEIOK, TpeOyIomuX
HOTApUATILHOTO yJIOCTOBEPEHHS).

Hanpumep, Mexay rpakianaMu ObLT 3aKTIOUEH pealibHbIA TOTOBOP AapeHUs
Ha niepeaady B gap 20.000py6. Ilogumnsisick mpaBmiiam ['paklaHCKOTo KOAeKca
CTOPOHBI, COCTAaBWJIM JIOKYMEHT B MHUCBMEHHOU ¢opme, TOoce Yero JaapuTeib
nepeaan AeHbru ogapsiemomy. C MOMEHTa mepenadd Aapa JOTrOBOp JapeHUs
CUMTAETCS 3aKJIFOUCHHBIM.

dopMa mpoCcTOro MMchMa yCTaHABIMBACT TPEOOBAHUS B TAKUX CITydasiX:

- JIJIsl KOHCEHCYaJIbHOT'O BUJIa IOTOBOpa JAapeHus (obemianue aapa), T.e.

MMCbMEHHAsT (popMa MO3BOJISIET CKOBATh JApUTENs OO€maHue mpenath Jap

COTJIACHO YTOBODY;
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— JUTSI TIepeIadyl HeIBIDKUMOCTH;

— ctouMocTh gapa mpeBbimaer 3000 pyO., a mapuTeneMm SBISETCS

IOPUIUIECKOE JIUTIO;

- JUIsL  TIepellayd  UCKIIOUMTENBHBIX  MpaB  Ha  pe3yibTaThl

MHTEJIEKTYaJIbHON JEATEeIbHOCTH, a TaK)Ke MPUPABHEHHBIE K HUM CpPEJICTBA

WHIVBU Ty JTH3AIUH;

- B JIPYTUX CIIy4asiX, YCTAaHOBJICHHBIX 3aKOHOM (Hampumep, IapeHue

0€3/I0KyMEHTapHBIX IIEHHBIX OyMmar).

«Bce nmnepeuucneHHele ciy4aud 0053aT€IbHONM MHCBMEHHON  (POpMBI
MO3BOJISIOT TPHUAATh JOTOBOPY JApEHUsi HOTapuadbHYIO0 (opMy, €Ciau CTOPOHBI
0roBopsTcs 00 3ToM. ECTh TOJIBKO OJIMH cy4aid, rae no1ooHas opma npeanucana
3aKOHOM. DJTO KOT/1a "C/IeNKa, HallpaBJIeHa Ha OTYYKIACHHUE JO0JIA WM YacCTH JIOJU B
YCTaBHOM KaruTaje oOIIeCTBa C OrpaHUYCHHONW OTBETCTBEHHOCTHIO.

Hecobmronenue HOTapuaIbHON bopmbI BJICYET 3a co0oif
HEJIeUCTBUTEILHOCT ATOM caenku" (m. 11 cr. 21 «3akoHa 00 oOmiecTBax ¢
OTPaHUYCHHON OTBETCTBEHHOCTHIO»), @ TAKXKE MPHU JAPCHUH KBAPTUPHI HIIH JIOJIH B
KBapTHUPE KECHOU UITH MY>KEM MOXET OTPEOOBATHCS COTIIACUE APYTOTO CyIpyTa.

Ecnu naputens npuobperan HEABUKUMOCTD B TIEpHO;] Opaka Mo BO3ME3THOM
CIENIKE TIPH OTCYTCTBUM OpayHOTO JOTOBOpA, YCTAHABIMBAOIICTO WHOW DPEKUM
UMYIIIECTBA CYNPYTrOB, HE OCHOBaHHbBIN Ha IPUHITUIIE PAaBEHCTBA JI0JICH B ClTydae ero
pasznena, TpeOyeTcsi HoTapualibHO yI0CTOBEPEHHOE COTJIACHE CYTIPYyTa Ha CAEIKY (II.
3 ct. 35 CK PO).

HampotuB, oT cymnpyra opapseMoro Takoe corjlacue He Tpedyercs,
MTOCKOJIBKY CJHIeJIKa SIBJISICTCS O€3BO3ME3HOM, a MMYIIECTBO, MEepeJaHHOe B Jap,
MOCTYITaeT MCKIIOYUTEILHO B COOCTBEHHOCTH OJApSIEMOT0 W HE BXOJHWT B
COBMECTHO HakuTOe uMyIectBo (cT. 34, . 1 c1. 36 CKP®)» [13, c. 155].

«OCcO0EHHOCTh JIOTOBOpa JapeHUs 10 CBOEMY IIPEAMETHOMY COCTaBY
3aKJIFOYAETCS B TOM, YTO B OTHOIICHUH HEKOTOPHIX CYOBEKTOB IPaKIaHCKOTO TTpaBa

3dKOHOAATCIILCTBO YCTAHABJIMBACT 3alIPpCThl W OIPAHUYCHHA Ha YYaCTHC B
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OTHOUIEHUSX, CBA3aHHBIX C JapeHueM crared 575 u 576 I'paxaaHCKOro Kojekca
Poccwmiickoii Deneparum» [2].

JIoroBOpBI ITapeHUs1, COBEPILICHHBIE B HAPYIIEHHUE YCTaHOBIECHHBIX CT.575 'K
P® 3amnperos, B coorBeTcTBUM cO CT.168 ['K P® sBasitoTcs HeNEeWCTBUTEILHBIMU
(HUYTOXKHBIMH ).

Taxke B ciydae 3aKIIOYEHHS JOTOBOpa JapeHUss CTOPOHAM CIIEIYET
YUUTBIBATh Pl OTPAHUYCHMUIA:

- B€Illb, MPHUHAMNICKABIIYIO IOPUIAYECKOMY JIMIy Ha  MpaBe

XO034MCTBEHHOI'0 BEACHUS UM ONIEPATUBHOIO YIIPABIICHHUS, BIIPABE MMOJAPUTh

TOJILKO C COTJIacHs COOCTBEHHHKA;

- JapeHue MPUHAJJISKAIEr0 JAPUTEIT0 MpaBa TPeOOBAHUS K TPEThbEMY

JUIy OCYIIECTBISIETCS C COOJIOJEHHEM IMpaBWil 00 YCTyNKe IpaBa

(TpeboBanus), mpeaycMoTpeHHbIX cT. 382-386, 388, 389 'K PD;

- JapeHuEe TMOCPEJCTBOM IE€peBOjJa JapureiaeM Ha ceds jgonra

OJlapsieMOro TMepea TPeThUM JIMIIOM OCYIIECTBIISIETCS C COOJIIOJIEHUEM

IpaBwL, IpeycMoTpeHHbIX ¢T.391 1 392 'K PO.

«Eci CTOPOHBI NOCTUTIIN COTJIAILIEHUS IO BCEM CYLIECTBEHHBIM YCIOBUSIM
COTJIAIIEHUS O JApEHUH U MPEJCTaBUIM HEOOXOAUMYIO (GopMy coryaumieHus (3To
KacaeTcsl B MEPBYIO OYepe/lb KOHCEHCYAJIbHBIX JOTOBOPOB J1apeHusl), oAapsaeMbli
UMEET MPaBO OTKA3aThCsl OT HEro B JIt000OE BpeMs, MPEkKIe YeM MOJyduTh aap. B
ITOM clly4dae JJOTOBOP JAapeHus OyIeT CYMTAThCS PaCTOPTHYThIMY [23, c.45].

«Kak mpaBuio, OJHOCTOPOHHHMIM OTKa3 OT MCHOJIHEHHS O00fA3aTEeNbCTBA HE
nonyckaercsi (crathsi 310 I'paxkmanckoro kojekca Poccuiickoit ®@epepaiun).
OpaHako B OTHOILIEHUH JI0TOBOpA AAPEHUS 3aKOH MPEAYCMATPUBAET OTCTYIJICHUE OT
OOIIMX MpaBUJI, YCTAHABIMBAIOIIMX BO3MOXHOCTh OJHOCTOPOHHETO OTKa3za OT
UCIIOJIHEHUSI cAeNKHU JlapuTens Takke MMEET MpaBO OTKA3aThCsl OT MCHOJHEHUS
JIOTOBOpA, COJIepKalllero oOellaHue NepenaTh Bellb WM IpaBa B OyayleMm

0JIapsieMOMY WJIM OCBOOOIUTH OJIapPSIEMOTO OT UMYIIIECTBEHHBIX 00s13aTEIBCTBY [23,

c. 48].
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[Ipu ycioBuH, 4TO MOCIE 3AKIOYEHUS] JOTOBOPA UMYILECTBO WIIM CEMENHOE
MOJIOXKEHUE WM COCTOSIHUE 3J0POBbS JApUTEN HACTONBKO H3MEHWIIUCH, YTO
BBITIOJTHEHHE JIOTOBOPA B HOBBIX YCIOBUSIX MPUBEAET K 3HAYUTEILHOMY CHH)KCHUIO
ero ypoBHs xu3HU (1.1 ¢1.577 'K PO).

3necb WMMEHHO 0€3BO3ME3AHOCTb COTJIAIICHUS TO3BOJIIET MPHU3HATH
MIPUOPUTET UHTEPECOB JOBEPUTENS, )KU3HEHHBIE YCIOBHUS KOTOPOTO W3MEHUIIUCH,
HaJ WHTEpecaMy dYeloBeKa, KOTopoMy obOeman mgap. Te oOcrosTenscTBa,
MO3BOJIAIOIINE JAPUTENI0 OTKA3aThCsl OT MCHOJIHEHUS JOTOBOPA, NOJKHBI UMETh
HEIpPEeABUACHHBIA XapaKTep.

Hanpuwmep, 6pax, poxaeHue peOeHKa, BhISBICHUE 3a00JI€BaHUNA, TPEOYIOIINX
MEAMIMHCKUX PacxXo/0B, MOTEPS WM 3HAYUTEIBHOE COKpalleHHEe 3apadoTKa WiIH
JIPYroro 10XoAa Ha MOMEHT 3aKJII0UEHUs 10roBopa. B aToM citydae oTka3 qapuress
OT HUCIOJIHEHUS JAPCTBEHHOTO COTJIAIICHUS HE JaeT oJapsaeMoMy MpaBa TpeOOBaTh
BO3MEUICHUSI YOBITKOB.

«Onnako, wucxons wu3 mnonoxkeHus cr.451 I'K P® o0 BO3MOXHOCTH
pacTop;KeHUsi JOroBopa B CIy4yae CYLIECTBEHHOTO M3MEHEHHUsS! 0OCTOSITENbCTB, U3
KOTOPBIX CTOPOHBI MCXOOWIM TIPH 3aKJIIOYEHUH, YyKa3blBa€T Ha TO, YTO
"HEUCIIOJTHEHNE KOHCEHCYaJIbHOTO J0roBOpa JapeHHusi, He OO0YCIOBIEHHOTO
BBHIIICYTIOMSHYTBIMH ~ OOCTOSITEJILCTBAMHU,  BJIEYET  OOSI3aHHOCTH  JApUTEIs
BO3MECTHUTH JIPYTOM CTOPOHE A0TOBOpa YOBITKM» [23, ¢.52].

Taxke "mapurenb BOpaBe OTKA3aTbCsl OT MCIHOJHEHUS JOrOBOpa, IO
OCHOBAHMSIM, JAlOIIMe eMy MpaBo OTMEHUTh napenue" (m.l1 ct.578). Dt10 Korma
OJlapsieMbIil COBEPIINII MOKYIIEHUE Ha €T0 KU3Hb, KU3Hb KOT0-JIM0O U3 YJIEHOB €r0
CEMbU WJIH OJIM3KUX POJACTBEHHUKOB JHOO YMBIIUICHHO NPUYUHUI JAPUTEIIO
TEJIECHBIE MIOBPEKICHHUS.

denepanpabii 3akoH oT 11.08.1995 N 135-®3 (pen. or 05.05.2014) "O
0J1IarOTBOPUTEIHHOM IESITEIILHOCTHU 1 OJIaTOTBOPUTENIBHBIX OpraHU3aNMsIX'" TOHSTHE
"MmokepTBOBaHMUE" TPAKTyeT HUPOKO. Tak, B COOTBETCTBUU CO CT. 5 JAHHOTO 3aKOHA
OJarOTBOPUTENM MOTYT OCYIIECTBISITh OJaroTBOPUTENIbHBIE IMOKEPTBOBAHHS B

dbopme OecKOpBICTHOW TMepefayd HMMYLIECTBA, HAJEICHHUS IpaBaMu BIAJCHUS,
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BbINOJHEeHUsT pabotr. Ilpu stom mousite "GeckopwicTHhI" B cT. 1 3akoHa O
0JIarOTBOPUTEIBHOCTH PACKPBIBAETCS HE TOJBKO Kak O€3BO3ME3JIHBIM, HO U Ha
JBTOTHBIX YCIOBHUSX.

Takum o00pa3oM, C TOYKM 3peHUsT 3aKOHA O OJIaroTBOPHUTEILHOCTH
HOKEPTBOBAHUEM MOXKET CUMTAThCS U IIEpeaya Mpasa MoJIb30BaHMsI UMYILIECTBOM
Ha JIbFOTHBIX YCJIOBUSX, @ HE TOJIBKO O€3BO3ME3/THO.

[To>xepTBOBaHME MPECTABISIET COOOW CEMAIbHBINA BUJI IOTOBOPA AApEHHUS
C TOH OCOOEHHOCTBIO, YTO TOXEPTBOBaHME oO0JazaeT Ha3HAYCHUEM —
oOmenosie3Has ueiab. MHpIMU clioBamM, MOKEPTBOBAaHME — 3TO ''mepenadya B aap
MMYILECTBA C LEIbI0 €r0 NPUMEHEHUS ISl JOCTUKEHUs OJar B MHTEpecax BCETo
obmiecTBa B 1LEJIOM JUMOO B HUHTEpecax OMNpPEIEICHHOIO Kpyra JIIOJEH,
OOBEAMHEHHBIX ~ HEKMM  OOIIMM  KpPUTEpPHUEM,  IPU3HAKOM,  COOBITHEM,
00CTOATETHCTBOM".

[ToaTOMY OfapsieMbIMH IO TAKOMY JOTOBOPY JapeHUs, KaK MOXEPTBOBAHUE,
ABJIAIOTCS YUPEXKICHUSI U OpraHu3alii, OAHOW U3 LENeH, NeITebHOCTH KOTOPBIX
SBIISIETCS  JIOCTHXKEHUE  oOmienosie3Hpix Onar. Eciaum  omapsemMpiM  mpu
MOKEPTBOBAHUM SABJISIETCSl TPAXJAaHWH, IEpeJaBaeMOE€ HMMYIIECTBO B KauyecTBE
NOKEPTBOBAHUS JOJDKHO TakKe OOYCIIOBJIEHO ONpPEJEICHHON IeNIbl0  €ro
UCITOJI30BaHUS.

[IpuMeHUTENBHO K IOPUAMYECKOMY JIUIy HEOOXOJMMO YYWUTHIBATH BCE
Ollepalyy, OCYIIECTBIECHHbIE C HWMYIIECTBOM, IIOJYYEHHBIM B Ka4yeCTBE
MO>KEPTBOBAHMUS.

[ToxxepTBOBaHME NPEACTABISAET COOOMl OJHOCTOPOHHEE BOJICU3bSIBICHHUE
OTHOCHUTEJIBHO NEPEayu B J1ap UMYIIECTBA, TO €CTh HA IPUHATUE TAKOW Mepeaadn
He TpeOyeTcs ono0peHus ojapsemoro. MHBIMH CJlOBaMHU, €CJIM HMYIIECTBO
nepejaH0 B KayecTBEe IMOKEPTBOBAHMs, TO OHO HE MOXET OBbITh BO3BpAIICHO
0J1apsieMbIM 00OpaTHO.

[IpuHeceHHOoe B  KayecTBE MOXKEPTBOBAHUS  MMYILECTBO  JOJIKHO
WCIIOJIB30BAThCS CTPOTO B COOTBETCTBHHM C O00O3HAUYCHHOW (TIPW HAJIMYUHN)

JKECPTBOBATCIIEM LCJIBIO TAKOI'O HMCIIOJIB30BAHMSA, 3a UCKIIOYCHHUEM CIIy4acB, KOraa
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HEO0OXOIMMOCTh B JOCTHKCHUM TaKOW IeH OTnaia. B aTom ciydae ¢ momydeHus
corjacusi >KepTBoBareis (MO0 pemeHus Cyla B Ciaydae CMEPTH TpaKIaHWHA
YKEPTBOBATEIISI WM JIMKBUAAIIMN IOPUINYECKOTO JIMIIA - )KEPTBOBATENS) OHO MOYKET
HCITOJIE30BATHCS JIJISI HHOM OOIIEIOIC3HOM IIEIIH.

[Ipu ucnonb30BaHUM MOKEPTBOBAHHOTO HMMYIIECTBA ISl LM WHOM, YeM
OTOBOpEHHAas, )KEpPTBOBATENb (€T0 HACJICITHUKH) BIpaBe MOTPEOOBATH, B TOM UHCIIC
B Cy/IcOHOM TIOPSIJIKE, OTMEHBI TIOKEPTBOBAHUS.

Crates 572 T'K P® omnpenenser napeHue Kak O€3BO3ME3JIHYIO CIEIKY,
KOTOpasi He O0A3BIBAET OJIAPSIEMOT0 K BCTPEUHBIM JeicTBUsIM. B cBOIO ouepenb,
noxkepTBoBanue, coriacHo c1.582 'K P®, nomkHO OBITH HaANpaBICHO Ha
OOIIIEITOJIE3HBIC 1ICITH.

U napenue, 1 noxepTBOBAHUE MOTYT OBITH OTMEHEHBI, HO TOJBKO Ha Pa3HbIX
OCHOBaHUAX. B mepBOM cllyyae MMYIIECTBO MOJJICKUT BO3BpATy AAPHUTEIIO, €rO
HACJICIHUKY WJIM MHOMY ITPABOIIPEEMHUKY:

- €CIM OJIapsSIEMbId COBEPIIMJI MOKYIICHHE Ha YXU3Hb JAPUTEIA, €ro

CEMbH, UHBIX OJIM3KHX POJICTBEHHUKOB WJIM MPUYUHIII JAPUTEIIO TEICCHBIC

MOBPEKICHUS,

- OJIapsSIE€MBII UCIIOIB3YET MOIAPOK, UMEIOIIUM ISl JapUTes OOJbIIYIO

HEUMYIIECTBEHHYIO IIEHHOCTh, TaKUM OOpa3oM, YTO BEIIb MOXET OBITh

0€3BO3BPATHO yTEPSHA;

- JapeHre MPOTUBOPEUYUT 3aKOHOIATEIILCTBY O OAHKPOTCTRE.

Jlns BO3BpaTta MMYIIECTBA >KEPTBOBATEIIO JOCTATOUYHO, YTOOBI MMYIIECTBO
HUCIOJIL30BAJI0OCH HE 10 Ha3HAYCHUIO.

B cuity Toro, 4To 10roBOp JapeHUsi UMEET 3JIEMEHTBI IBYXCTOPOHHEN CIEIKH,
K HEMy TPHUMEHSIOTCS OOIre TMOJOKEeHHS HEICHCTBUTEILHOCTH CHCIOK. B
cooTBeTcTBUH € 1. 1 cT. 166 'K PD chenka HeaelCTBUTEIbLHA 110 OCHOBAHUSIM,
YCTAHOBJICHHBIM 3aKOHOM, B CHJIy MPU3HAHUS €€ TAKOBOW cyaoMm (ocropumasi

c/elika) MO0 HEe3aBUCUMO OT TAKOTO MPU3HAHMS (HUUYTOXKHAS CIIEITKA)
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YroObl HE BO3HUKANU MPOOJIEMBbI BO B3aMMOOTHOIIEHHUSX CTOPOH NIpU
nepeiade  Japa,  3aKOHOM  MPEAyCMOTPEHbl  MpaBuia,  IMO3BOJSIOLINE
MUHUMU3UPOBATH YIIEPO WU MPEIOTBPATUTH CYACOHBIC TAKOBI:

- «CIIEeTIKa MPEICTABUTENSIMU OT JIMLIa HECOBEPILICHHOJIETHHUX 3allpelieHa

B CBSI3U C HU3KOW HOPUJIMYECKOW 3aIHUIICHHOCTHIO TAHHOM KaTErOpUM JIUII,

MO3TOMY HE3aKOHHO 3aKJIFOUEHUE IAPCTBEHHOM MPU OTCYTCTBUU PA3PEIICHUS

OpraHOB OINEKHU U MONEYUTENBCTBA;

- JApUTENI0  CIEAYEeT YEeTKO ONpPENeIuTh HaJIMYMe HaMepeHUs

0e3B03Me3THOM U 0e3yCIIOBHOM Mepelaud HMMYIIECTBA B COOCTBEHHOCTb

MHOMY JIULLY;

- COrJIAallICHHE MOKET HE OBbITh IPU3HAHHBIM HEJEHCTBUTEIbHON

CIENKON MpH HAJIWYUKM BCTPEYHOTO NPENOCTaBICHUS (IOJYyYEHUS OIUIATHI

WJIM UTHOTO BCTPEYHOT'O NPEIOCTABICHU);

- HE3aKOHHBIM SIBJIIETCA y4acTUE€ B CHEIKE TOCYyAapCTBEHHBIX

YIHOBHUKOB, HAXOSIIUXCS MPU UCTIOJIHEHUH CITYKEOHBIX 00s3aHHOCTEH;

— COLIMAJIbHBIN PAOOTHUK, yXaXKUBAIOIINI 32 TAPUTEIIEM, HE UMEET MTPaBo

MIPUHUMATh Aap;

- €clIi COOCTBEHHOCTh UMEET HECKOJIBKHUX BJIAJIENbLIEB, TO B 3TOM CiIy4ae

€e MOXKHO OyZeT MOJapUTh TOJBKO MPU HAJIWYUM COIJIACUsl KaXKIOro JIUIa,

MMEIOIIEr0 MpaBO BIAJETh 3TOM COOCTBEHHOCTHIO (IIPM 3TOM B KAaueCTBE

JApUTeNIi MOXET BBICTYNAaThb OJWH U3 BIAJEIBLEB, HO IEpeNaBaTh

HUMYIIIECTBO Ha OCHOBE FeHEPaIbHOM JOBEPEHHOCTH 3amperieHo)» [45, c.11].

Oco0oe BHUMaHUE cleAyeT 00paTUuTh Ha TOT (PAKT, YTO MOMHUMO PETUCTPALIMH
camMoi omepaluu JapeHus HE0OX0AUMO TaKXKe 3aperucTpupoBaTh Nepenavy rnpasa
COOCTBEHHOCTH Ha YKa3aHHOE MMYIIECTBO, YTO TAaKXkKe o0araercs onpeaesieHHOM
rOCy1apCTBEHHOM IMOLIIUHOM.

HecMoTpsi Ha MHOrM€ TOHKOCTH COBEPILEHHS JOTOBOpPA JAPEHUs, CHIEIKa

HMCCT HCKOTOPBIC IPCUMYIIICCTBA.!
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- oJlapsieMble OCBOOOXIAIOTCS OT YIUIAThl MOAOXOJHOTO HAJora, €CIu

CTOPOHBI CACITKU MIPUXOAATCS MEXKTY COO0H OIM3KUMHU POJICTBEHHUKAMU;

- JIOTOBOp  JlapeHusi  momoraer B JajbHedmeM  u30exaTh

HACJIEICTBEHHBIX CIOpPOB, M OCBOOOXIAeT OyAyIIMX HACIEAHUKOB OT

YTOMHTEIIBHON U XJIOTIOTHOHM TIPOIIeyphl 0(hOPMIICHHS HACIICCTBA;

- HEe TpeOyeT 0053aTebHOT0 HOTAapUAIBHOIO YJIOCTOBEpEHHUs (HO

HOTApUAJBHYIO CACIIKY MPAKTUYECKH HEBO3MOXKHO OCTIOPUTH B cye). Takxke

HOTapUaJbHbIE  CHIEIKU  OBICTpEE  PETUCTPUPYIOTCA, U  HAJICJICHBI

CBOCOOpa3HBIM «BOTYMOM JIOBEpHS» IPU MPOBEPKE TOCYAAPCTBEHHBIM

PETUCTPATOPOM.

Takxe X04eTcss OTMETHUTh, YTO, €CJIM IOTOBOP COCTaBJICH B 00BIYHOM (hopMme,
HE CTOMT MOJNKCHIBaTh €ro 3apanee. HeoOxonuMo mojamucarh €ro mpu mojade
JIOKYMEHTOB Ha TOCYJapCTBEHHYIO PETHUCTpALMIO IpaBa, YTOOBI CIELHAINCT,
MPUHUMAIOIIMNA 3asBKY, MOT 3aCBHUJICTEIBCTBOBATH, YTO MOJAMUCU JAECHCTBUTEIBHO

IMpUHAAJICKAT CTOpOHAM CICIIKH.

3.2 IIpo0JieMbl ¥ MOCAEACTBUA HEHAJIE/KALIEr0 UCIIOJHEHHUS 10r0BOpa

AapeHus

B cBsA3M ¢ IIMPOKMM PacCIpOCTPAHEHUEM B MOBCEIHEBHOM KM3HU OTOBOpA
JApEHUsl, C HUM CBSI3aHO MHOKECTBO TEOPETUYECKUX U MPAKTHUECKUX MPOOIIEM,
TPEOYIOIUX CBOETO YPETYJIUPOBAHUS.

HecmoTtpst Ha 1OBOJBHO 4eTKOE M3JIOXKeHHEe HOpM O AapeHuu B ['K PO B
IPABOIMPUMEHHUTEIBHON MPAKTUKE BO3ZHUKAET JOCTATOUYHO OOJBIIOE KOJHMYECTBO
npo0ieM U CBs3aHHble C HUMHU BompocoB. CylecTByomue MnpoOensl B
3aKOHOAATENBCTBE HE MOT'YT HE BBI3bIBATH TPYIHOCTEW B NMPABONPUMEHUTEIBHON
IIPAKTHKE.

OrcyrcrBue B ['paxknanckom koaekce Poccutickoi deaepanuu crieriuaibHbIX

HOpM, peryJupyIoLMX OCOOEHHOCTH JO0roBOpa JapeHusl, He CIIOCOOCTBYET

38



HaJJIeKalled TapaHTUU 3allUThl MPaB M 3aKOHHBIX HHTEPECOB TPaXKAaH Kak
YYaCTHHKOB COTJIAIICHHS.

"OnHOM U3 TIaBHBIX MPOOJEM Ha CETOAHSIIHUN JIEHb SBISIETCS OTCYTCTBUE
00s13aTEIPHOTO  HOTApUATBHOTO  O(QOpPMIICHUS  OOJBIIMHCTBA  CHEJIOK  TIO
OTUYKJICHUIO HEIBM>)KMMOCTH, B TOM YKCJIE KHIIBIX TIOMEIIEHUH.

[IpuHuMas BO BHUMaHUE COLMAIbHO-9KOHOMUYECKYIO CUTYallUIO B CTpaHe,
HEJIb3s HE COIJACUThCA C MHEHHEM O TOM, YTO OTKa3 OT 0O0A3aTeIbHOCTU
HOTApUAILHOTO YJOCTOBEPEHUS! JOTOBOPOB, CBSI3aHHBIX C OTUYXKJIECHUEM >KUJIBIX
NOMENICHUI, HEPEeIKO CO3J4aeT IMOYBY /I pPAa3jIM4YHOrO poJa HE3aKOHHBIX
nercTBuil".

3axirouasi JOroBOp JAapeHusi, rpakJaHe HE BCerja MOHMMAIOT, YTO MPOLEce
nepefavyd  MMYLIECTBA  HMMEET  JIOBOJIBHO  TSDKENYI0  3aKOHOJATENbHYIO
periaMeHTaltIo, a OTHOLIEHUS MEXAY CTOPOHAMHU — CJIOXHBIA U MHOT]a CIIOPHBIi
XapakTep, MO3TOMY ero odgopmiieHue HECET OIpeAeieHHbIE OPUANYECKUE
MOCJIEJICTBUS 151 0OEUX CTOPOH.

OnpenensironyM prucKOM MpH 3aKI0YEHUH 1I0T0BOPa TapeHUsI — 3TO, CAENATh
oOpaTHbIN 1Iar, T.e. OTMEHUTH JIOTOBOP MOYTH HEBO3MOXKHO. DTO CeIaTh MOMXKHO
TOJBKO B cyJie U coryiacHo cT. 578 'K P®.

CornamieHue o JapeHUH MOKET JOCTaBUTh HEMAJIO XJIOMOT U 0JIapsieMOMY.
YacTo HacIeqHUKY, MOTEPSBIINE JIAKOMBIM KyCOUYEK, OCIIAPUBAIOT aKT napeHus. U
MHOTZAa OHM MOOEXIAlT. OTO MNPOUCXOAMT, €CIM KBAapTUpa, KOTOpas Oblia
nojapeHa, oblia npuodpeTeHa B Opake, a corjacue BTOPOTo cympyra - HeT. Eciu
JApUTeNlb B MOXKHUIIOM BO3pacTe M MMEET Kydy 3a00JIeBaHMM, TO POJCTBEHHUKHU
MOTYT JJOKa3aTh, 4YTO OH HE OCO3HABAJ, YTO JeJal.

Taxke OIHUM H3 PHCKOB MOXET OBITh, €CIHM JapUTeleM JKUION
HEABM>KUMOCTH SIBJISIETCS, TUOO MpeANpUHUMATEND, JINOO TJlaBa KOMIAHUH, TOTAA B
ciiydae OaHKpPOTCTBA CyJ MOJKET IMpPHU3HATh JTY CJHEIKY IOMBITKOM CKPBITH
UMYIIECTBO M PaCTOPTrHYTh JOTOBOp JapeHus. Eciu Mexay mapeHueMm
HEABIXKUMOCTH U 0AaHKPOTCTBOM HE MPOILIO MOJITr0Aa, CyJ OTMEHUT 3Ty CICIKY B

90% cnyudaeB. B ciywasx odopmieHuss B JOrOBOpE MyHKTa O TOM, YTO ECJIH
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JTApUTENIb TIEPSKUBET OJAPUBAEMOT0, TO JOTOBOP JapeHHs] Ha KBApTUPY Oynet
PacTOpPTHYT.

DTO HE BCErjJa yCTpauBaeT OJApPUBAEMOI0, T.K. OCJIOXKHAET BO3MOXKHYIO
IIPOJAXKY JAHHOM KBAapPTHUPBL.

JlapeHre UMeeT KOHKPETHBIC MOCJIEACTBUS, XapaKTEPHBIC TOJIBKO JJIA €ro
JIOTOBOPHOTO TUTIA. biaroTBoputenbHas nepeiada mpaB COOCTBEHHOCTH JIapUTelIeM
0/1apIeMOMY HE MO3BOJISIET €My TpeOOBaTh B3aUMHBIX UMYIIECTBEHHBIX BBITOJ OT
0J1apsIEMOT0 UJIM €T0 POJICTBEHHUKOB B CBS3H C JIAPOM.

K nmpumepy, ecTb mpakThKa NpU3HAHUS HEIEUCTBUTEIBHBIX COBEPILICHHBIX C
HEOOJIBIIMM  Pa3phIBOM BO BPEMEHHM CJIIENIOK B3auMHOro japenus. Cynabl
paclieHUBaJIM TaKKE JIOrOBOPA KaK MPUTBOPHBIE, MOKPHIBAIOIINE MEHY.

OnHO3HAYHO HE3aKOHHBIMU TPHU3HAIOT YCIOBUSI JIa)K€ O MUHHMAJIbLHOM
BCTPEYHOM IIPEAOCTABJIICHUHU, HAIpUMEp - MPHUHSB B Jap JOM, M03a0OTUTHCS O
noMaltHeM nuTomile gaputeias. O MoJ0OHBIX YCIOBUSX MOXKHO JOTOBOPHTHCS
TOJBKO YCTHO.

Cioxuiach NMPOTUBOPEYMBAS TPAKTHKA KacaTelIbHO YCJIOBUM JapeHus, B
CUJIy KOTOPBIX JIapUTENIb OCTaBJsieT 3a COOOM BO3MOXXHOCTh B OrPaHUYECHHOM
PEKUME TTOJIB30BATHCS JAPEHBIM UMYIIIECTBOM.

Hanpumep, mepenaB mpaBo COOCTBEHHOCTH Ha JIOM, JIMIIO yKa3bIBacT B
JIOTOBOpE Ha CBOE MPaBO B HEM MPOXHUBaTh. EAWHOTO MHEHHS MO TOBOAY
3aKOHHOCTH TOJOOHBIX CIEIOK TaK M HE CIOXKHMIOCh. HEeKoTOphIe CyIbl CUMTALOT,
YTO JIapeHHE C COXpPAaHECHHEM IIpaBa JapuTelsi Ha MPOXWBAHUE B TOJAPCHHOM
KWITUIOIIAIA SIBJISETCA BO3ME3IHOM CHEIKOM W, BCIEACTBUE 3TOTO, €€ HYXKHO
CUNTATh HEJCUCTBUTEIBHOM.

[ToanuceiBas cornamieHue o JapeHUH, TapuTellb He BCera MOHUMAET, YTO OH
0€3BO3BpAaTHO PaCcCTACTCSA CO CBOEH cOOCTBEHHOCTHIO. IIpobiiema 3akimodaeTcss B
TOM, YTO JapeHUE HE OOPEMEHSET OTYYXKIAEMOE HMYIIECTBO AapeHIION WIn
3aBUCHUMBIM cojiepxkanueM (c1.566 T'K).

K tomy Bpemenu, korma TpeOOBaHHE O MPU3HAHUHM JAPECHUSI OOBSBICHO

HCHCﬁCTBHTCHBHBIM, KBapTHpa Wik J0M MOT'YT IIOMCHATD BJIaACIIbIA ooiee OJIHOI'O
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paza. UM oyenp TpymHO TpeOOBaTh COOCTBEHHOCTH OT OKOHYATEIHHOTO
0OPOCOBECTHOIO BIIAJENbIA, KOTOPBIA HE OBLI CBSI3aH C OCHAPHUBAEMBIM JapOM
(MMYIIIECTBOM).

BriBatoT cutyanum, Korja 4ejioBeK, MNOJyYUBIINNA HEJBUKUMOCTh B TIOJIAPOK,
y3HAeT O J0JIraX M0 KOMMYHaJIbHBIM YCIyraM M T.1I., OH HE HECET 00SI3aHHOCTH 110
ux orate. /leso B ToM, 4To OpeMs cojiep:KaHus UMYIIECTBA HECET €ro XO351H.

OpnapsieMblii CTaHOBUTCSI TAaKOBBIM TOJBKO IIOCJE BO3HUKHOBEHHS IIpaBa
COOCTBEHHOCTU. B TOMOOHBIX CHUTyalMsiX, MODKHUKOM SIBIISIETCA JapuTelb U
B3BICKUBATh 3aJ]0JKEHHOCTh HEOOXOJUMO C HETO, B JIOOPOBOJIBHOM TOPSIAKE WIIU
MOCPEICTBOM CY/Ia.

[Ton0XHUTENBHBIM B IOTOBOPE AAPEHUS SIBISETCS TO, UYTO €CJIH €0 3aKITH0YAIOT
POJICTBEHHUKH, OTIIa/Ia€T MPUYMHA B HEOOXOIUMOCTH IIJIATUTh HAJIOT (Jap SABISETCS
JI0X0J0M Ha ocHOBe HanmoroBoro kojekca; eciu 1apuTeib U OJapseMblil OJIM3KHe
POJICTBEHHUKU: CyNPYTH; OpaThs U CECTPHI; IE€TU U POAUTEINN; NeAyITKa/0a0yiika u
BHYKH, TO OHU ocBoOoxaatotcst ot HJDJI).

Kax nmpaBuiio, eciu rpakJiaHuH 3HaJ WU T0JDKEH ObLUT 3HATh 00 OCHOBaHUSIX
JUIL  OCHapUBaHMUs  WIM  HEJACHUCTBUTENBHOCTH  COTJIAIICHUS,  CUUTACTCS
JIeiCTBOBABIIIUM HE JTOOPOCOBECTHO.

HenencTBuTenbHOCTD CENIKY, TOYHEE IPU3HAHUE €€ KaK TAKOBOM, BIICUET 32
co00ll BO3BpaT CTOpPOHAMHU JPYT APYTY BCEro MOJy4eHHOro. Ecium HEBO3MOXKHO
BEPHYTHh TOJYYCHHOE B HATypaJbHOW (opMe, TO BO3MEIIACTCS €€ CTOMMOCTb.
Kpome ToOro, cropona, moctpajaBiiasi OT MOLIEHHUYECTBA, MOXKET TpeOoBaTh
KOMIIEHCAIIUX MOPAJILHOTO Bpe/ia.

Ecnu cpenka mporuia perucTpanyio B opraHax rocyJapCcTBEHHOTO peecTpa,
HO OJIapsieMbIil yMep MepBbIM, JapUTENIb UMEET MPaBO 3a0paTh UMYILECTBO ceOde,
€CIM TaKoe YCJIOBHE OBLJIO TPEIyCMOTPEHO 3aKIIOYEHHBIM JOTroBOpoM. B
MPOTUBHOM CITy4ae KBapTHPA BXOJUT B HACIEJICTBEHHYIO MAacCy OJJapuBaeMoro.

Takxe HEOOXOIMMO YYecThb, YTO, €CIM IEpeAaBaeMOe B Jap HUMYIIECTBO

HUMECT 06peMeHeHI/IH, 9TO JOJIXKHO 00s13aTeNLHO YKa3bIBaAThCA B 1OTOBOPC. Cornacnao
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JEHCTBYIONIEMY 3aKOHOJATEIbCTBY, OOpEMEHEHHsI MEePeXOoJiT K OJapHuBaeMOMY
BMECTE C MMPAaBOM COOCTBEHHOCTH.

B I'paxxmanckom kozxekce Poccuiickont depepani 4€TKO MPOMUCAHBI BCE
IIPaBWJIa O TAPEHHUH, HO B MPABONPUMEHUTEIHON ITPAKTUKE BO3HUKAET JIOBOJIBHO
MHOTO TIpo0JIeM B UCCIIeIyeMOM 001acTH.

B  memax  COBEpPIIEHCTBOBAHMS  JICUCTBYIOLIETO  3aKOHOAATEIBCTBA
IIPEIaraeTcsi BBECTU HEKOTOPBIE U3 HUX:
— cratbto 572 'K P® [10MOAHUTH MYHKTOM O IMPU3HAHUU BCTPEYHBIM
IIPEIOCTABJIICHUEM B BHJIE COXPAHCHMS 3a JAPUTEJIEM IpPaBa MOJIb30BAHUS
KUIBEM TIOCIIE €T0 OTYYKJICHHUS. UTO MO3BOISAET OTHECTH TAKOE YCIOBHUE
COTJIALIEHHUsI B TpoTHBOBec MpaBwiaMm 1.2 cr1.170, KoTtopas ompeaensier
HEJICMCTBUTEIIBHOCTh MHUMOMW U IPUTBOPHOM CJIEJIOK.
- ctatbg 573 I'K P® Hyxknmaercs B COOTBETCTBYIOIIEM YTOYHEHUH
OTHOCUTEJIBHO KOMIICHCUPYIOLIEH CTOPOHBI JOrOBOpPa B 3aBUCUMOCTH OT
MOMEHTa Tepefaun aapa. BosmemieHue yiiep6a, TPUUUHEHHOTO OTKA30M
MPUHATH Jap, NOJHKHO PACHPOCTPAHATHCA KaK Ha JapuTens, Tak M Ha
0OJapsieMOro, B CBSI3M C TE€M, KTO B JEHUCTBUTEIBHOCTH IIOCTPagal OT
MOJIOOHBIX JEHUCTBUIA.
- cratbto 574 TK P® HeoOXomuMoO JOMOJHHUTH  IYHKTOM,
YCTaHABJIMBAIOIIUM  HEOOXOJAMMOCTh  HOTAPUAIBHOTO  YJIOCTOBEPEHHUS
JIOrOBOpa JAapEHUs] JIBUKMMOTO M HEJIBUKMMOTO HUMYIIECTBA, MOMHUMO
roCyJapCTBEHHOM pErucTpalud TIpaBa COOCTBEHHOCTH, MpPU KOTOPOU
MPOBEPSIETCST TOJNBKO €€ (opMallbHbIE OCHOBAaHUS (HAIHUYUE HAJICKAITIX
JOKYMEHTOB), HO HHM KakK BOJIIO CTOPOH WJIM HMX JEECHOCOOHOCTb. ITO
JOTIOJTHEHHUE TTOBBICUT YPOBEHb MPABOBBIX FAPAHTUM U 3aIUATY YYACTHUKOB
IPaKJIaHCKOTO 000poTa.
- crateto 578 I'K P® pomonmHuths B m.l ycnoBHEM € pacUIMPEHHBIM
TOJKOBAaHUEM O IMPECTYMHBIX JNECSHUSIX HE TOJBKO B OTHOLIEHHWW JIMYHOCTH
TApUTEIS WU OJIM3KUX POJICTBEHHUKOB, HO M B OTHOIIIEHUH €0 JIBIXKUMOTO

U HCABHXXKMMOI'O HMYIIICCTBA, BICKYIIUX KaK K aHMHHHCTpaTHBHOﬁ, TaK U K
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YIOJIOBHOM OTBETCTBEHHOCTH. B 1.5 BHECTM Pa3bsiCHEHHME O KOMIIEHCAIUU

WJIW IPYTOr0 YCJIOBUS BO3MEIIICHUS B CITy4asiX HEBO3BpaTa MOAapEHHOM BEIlH

00paTHO JapUTEo.

— ctathio 582 'K P® nonoaHuTh NyHKTOM C npeninoxkeHueM "llepexon

nmpaBa COOCTBEHHOCTH NIPU TMOXKEPTBOBAHUM HEJBHXKHUMOTO HMYIIIECTBA

NOMJICKUT TOCYJAapCTBEHHOM pErucTpald B YCTAHOBJIEHHOM 3aKOHOM

nopsiake". T.k. 1aHHOE yCIOBUE 3aKOHOM HE MPOIMHUCHIBACTCS, XOTS B LEIAX

KOHTPOJIA 3a MEPEXO0JIOM IMpaB Ha HEJIBMKUMOE HMMYIIECTBO OBLIO OBl HE

JIUIIHUAM.

BriBoa cocTOMT B TOM, YTO B POCCHIICKOM 3aKOHOAATENIHCTBE B 00JACTH
3aKJIFOUEHHS I0TOBOPA JAPEHUS HEIOCTAET HEKOTOPBIX AETaNel, CYMEBIINX BHECTHU
SCHOCTh B TAKMX MOMEHTaX Kak:

— OTHOILIEHHE K TaKOMY SIBJIEHUSI KaK MPOXUBAaHWE HA TEPPUTOPUU

OTUY’K/Ia€MOT'0 UMYIIIECTBA OBIBILIETO BJIAJICTIBIIA;

— dbopma U xapakTep KOMIIEHCAIIMM B CIydasX OTMEHBI CIEIKUA WJIU

OTKa3a OT J1apa;

— J1000# MTUCEMEHHO COCTaBJICHHBIN T0TOBOP JapeHHs (TI0’KEPTBOBAHMS)

JOJKEH MOJIBEPraThCsl HOTAPUAIIBHOMY YAOCTOBEPEHUIO;

— CTEMEeHb M XapaKTep MPECTYMHBIX JESIHUM, KOTOpbIe NEUCTBUTEILHO

MOBJIMSJIA HA PEUICHUSI CTOPOH CHEJIKHU.

Nrtak, noaBoAst UTOTH, CIAEAYET CAENATh CJIECIYIOIINI BBIBO.

JloroBop AapeHusi MPOIIEN JOJTUA MyTh CTAHOBJICHUS KaK HOPMATHUBHO-
MIPaBOBOM CJICJIKH.

JlaHHOE cCOrJameHue CTAI0 HEOThEMIIEMOM YacThO MEpeJayd Mpas
COOCTBEHHOCTU U HA CETOJHAIIHUN JI€Hb SBJSAETCS OJHUM M3 OBICTPHIX CIIOCOOOB
3TO COBEPIIUTD.

Ho B cuily KOHKYpEHTOCTIOCOOHOCTH MeX (DU3UYECKUX WM HOPUAUIECKUX
Jull, 06€3rpaMOTHOCTH HACEJICHHUS, BBICOKOTO SKOHOMHMYECKOTO POCTa U MHOTHX
Ipyrux (akTopoB, KOTOPHIE MOTYT MOCIIOCOOCTBOBATH MCIOIB30BAHUIO JOTOBOPA

JapeHus He B OJIarux Iemsx.
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3akoHoaaTenbcTBOM P® co3/aHbl yCIOBUS Uil CIIPABEAJIMBOTO COBEPIICHUS
CHEJIKU, OJTHAKO MPU BO3HUKHOBEHUU MPOOJIEMHBIX MOMEHTOB B MHUBUAYaJIbHBIX
CIIydasiX 3aKOH HE MOKET TapaHTUPOBATh MPABUIILHOCTh U 3aKOHHOCTD 3aKJIFOUCHUS
JIOTOBODA.

JleficTByIOIIIeE POCCUICKOE 3aKOHOAATENIbCTBO COJEPKUT HEOOXOIUMBINM
PaBOBOM MeEXaHW3M IMpU MPUOOPETEHUU HMYIIECTBA, KOTOPBIM 3aKperieH B
HopMax ['paxmanckoro m ['paxaaHCKO-TIPOLECCYATBHOTO KOJEKCOB Poccuiickoi
denepanuu, a TaKKE B JIPYrHX HOPMATUBHBIX MPABOBBIX akTax. OJHAKO aHAIIN3
WHCTUTYTAa JAapE€HUsi U HaCJEAOBaHUSA IIOKa3bIBA€T, YTO IPABOOTHOIICHUS,
BO3ZHHKAIOIIME B MPOLECCE 3aKIIOUEHHS] TOTOBOPA JApEHUS WM KOT1a UMEET MECTO
paBO HacHEAOBaHUS, HMEIOT YSA3BUMOCTH, KOTOpbIE TpeOylOT pa3paboTKu
JIOTIOJTHUTENIBHBIX MPABOBBIX CPEACTB JIJISl UX YCTPAHCHHUSI.

Pa3BuTHe 1 ycoBepiieHCTBOBaHHUE CyA€OHON MPAKTUKK OYyJIeT HE TUIITHUM Ha

MyTH K ynydleHnto 3akoHoB Poccuiickoit @enepannu.
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3akJIroueHue

Wtak, NOJydeHHbIE TEOPETHUYECKHME UM MPAKTHYECKHE HapabOTKH IO
UCCIIEyeMOl TeMe B OOOOIIEHHOM BHJE MOTYT OBITh CHOPMYJIHPOBAHBI B
CJIEAYIOIINX BBIBOAAX.

JleficTByIOIIIeE POCCUIICKOE 3aKOHOAATEIBCTBO COJMEPKHUT HEOOXOIUMBIHA
PaBOBOM MeEXaHW3M IMpU MPUOOPETEHUU HMYIIECTBA, KOTOPBIM 3aKperieH B
HopMmax ['paxmanckoro m ['paxkaaHCKO-IPOLECCYATbHOTO KOJEKCOB Poccuiickon
denepanuu, a TaAKKE B IPYTHX HOPMATUBHBIX NPaBOBBIX akTax. OIHAKO aHANIMU3
WHCTUTYTAa JAapE€HUsl U HaACJIEAOBaHUA IOKa3bIBA€T, YTO IPABOOTHOIICHUS,
BO3HHUKAIOILME B IIPOLIECCE 3AKIIOYEHHUS TOTOBOPA JAPEHUS NN KOT 1A UMEET MECTO
IPaBO HACIEAOBAaHUSA, HMEIOT YSI3BUMOCTH, KOTOpbIE TpeOyIOT pa3paboTKu
JIONIOJIHUTENBHBIX MPABOBBIX CPEACTB JIJISI UX YCTPAHECHUSI.

JloroBop nmapennss nmo 'K P® sBisgercs MHCTUTYTOM, KOTOPBIM IPOIIEIN
JUINTEIbHBIN Tpouecc (opmupoBaHus. VccienoBaHue HCTOpUM 3TOTO IMpoliecca
ABJIIETCSI HEOOXOIUMBIM YCJIOBHEM [Jisi BCECTOPOHHErO0 IMOHUMAaHUS JOT0BOpa
napenusi. Cpenu HanboJiee BaKHBIX 3TallOB, KOTOPbIE MOBIUSIN HA (POPMHUPOBAHUE
JIOrOBOpa JapeHus B rpaxkaaHckom mpase Poccuiickon denepanuu, ycCiIOBHO
MOYHO BBIACIIUTH CJIEIYIOLINE:

- BO3HMKHOBEHUE WHCTUTYTA JApEHUS B 00JIACTH PUMCKOTO TIPaBa;

- peuenuuss HOPM IO JOTrOBOPY JApE€HUs TPAKIAHCKUM IPAaBOM

Poccuiickon nmnepuu;

— yHOagoK HMHCTUTYTa JAPEHHUS B COBETCKOM Tpa)XIaHCKOM IpaBE U

3aKOHOJATEIbCTBE;

- pPa3BUTHE 3aKOHOJATEIIBHOTO PETYJUPOBAHUSI OTHOLICHUM JapeHUs B

HOBOM [ 'K PO.

Hccenenys nonsaTre 10roBopa JapeHus, MOKHO YCTAHOBUTH €T0 CYIIIHOCTHBIE
IPU3HAKU U BBISICHUTH €0 IOPUANYECKYIO XapaKTePUCTUKY. Tak, TOroBop AapeHus
MPUHAJICKUT K THUIY AOTOBOPOB, HANPABJIEHHBIX HA MEpenadyy UMYIIECTBA B

COOCTBEHHOCTD.
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HecMoTpss Ha TO, 4TO CYIIECTBYIOT pPa3JIMYHbIE MHEHHUS OTHOCUTEIBHO
CYIIHOCTHBIX MPU3HAKOB JIOTOBOPA JIAPCHUS, HAYKa IPAXJAHCKOIrO MPaBa U AHAIU3
HOpM ['K P® mo3BosSIIOT BBIAEIUTh UMEHHO TE€ MPU3HAKH, OTCYTCTBHE KOTOPBIX
YHHAUYTOXKAET UMEHHO JapEHNE, B YaCTHOCTH:

- 0€3B03ME3THOCTh JIOTOBOPA JIaPEHUS;

- YBEJIMYEHHUE UMYILIECTBA OAAPSIEMOTO;

- YMEHBIICHUE UMYIIECTBA TaPUTEIIS;

— MCYEPITBIBAIOIINIA XapaKTep CIIOCOO0B TapeHUSI.

C npunaruem 'K P® 1996 r. u3MeHUI0Ch MOHATHE NOTOBOpA JAPCHUS, HO
BMECTE C TEM M3MEHUJIACh U CYHIHOCTh JoroBopa. KOpuandeckas xapakTepucTuka
JIOTOBOpPa JApPEHHSI CBUACTEIBCTBYET O TOM, YTO OH SIBJISICTCS: HAIIPABJICHHBIM HA
nepeadyy HUMYIIECTBAa B COOCTBEHHOCThb; OE€3BO3ME3AHBIM; MOXKET OBbITh WIIU
OJIHOCTOPOHHUM HJIM BOBCE HE UMETh 00SI3bIBAIOIIETO XapaKTepa; MOXKET ObITh Kak
peanbHbIM, TaK W KOHCEHCYaJIbHbIM, @ B HEKOTOPBIX Clydasx (QopMalbHbIM
J0roBopom. JloroBop  JapeHus, KOTOPBIA IOMJICKUT TOCYJapCTBEHHOU
perucTpanuu, sBisieTcsi GOpMaabHbBIM.

HUccnegoBanne CyIIHOCTHBIX MPU3HAKOB JIOTOBOpA JAapeHHUS] M €ro
IOpUNYECKask XapaKTePUCTHUKA CBUJIETEIBCTBYET O TOM, YTO CHEIIU(PUUECKOE MECTO
B CHCTEME TIpPaXIaHCKO-TPAaBOBbIX JOTOBOPOB OH 3aHMMaeT Osaroaaps
0€3B03ME3THOCTH U HAIIPaBJICHHOCTH Ha Mepeavyy UMYIIecTBa B COOCTBEHHOCTb.

Ha3BanHble Tpu3HaKW JOTOBOpa JapeHUsI OIMOCPEACTBYIOT OCOOECHHOCTH
MPABOBOTO PETyIMPOBaHUs OTHOLICHUH napenus no 'K PO.

AHalM3 TPaBOBBIX HOPM MHCTUTYTa JapeHUsi JaeT OCHOBAHUS s
pa3rpaHUyYCHUs] CYIIECTBEHHBIX YCIIOBUM, KOTOPBIE MPHUCYIIM BCEM JOrOBOpam
JIApEHUSI, U CYIIECTBEHHBIX YCIOBUM, MPUCYIINX OTACIbHBIM JIOTOBOpPaM JapEHUS.
K o0mim oTHOCATCS YCTIOBUS O: MIPEAMETE JOTOBOpA apeHUs U 0€3BO3ME3THOCTH
nepenayu npeameTa Joropopa.

K ycnoBusiM, KOTOpBIE TPUCYIIM OTAEIBHBIM JOTOBOPaM JAapeHUsl, OTHOCITCS
YCJIOBHS MO JOTOBOPY O MOXKEPTBOBAHWUU — 3TO LEJb, JJIS1 JOCTUKEHHUS KOTOPOMN

npeaoCTaBIIACTCA IMTOKECPTBOBAHUC.
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OTmeueHo, 4To mepenadya oapsieMoMy MpaBa TPeOOBAaHUS K TPEThEMY JIUILY
ABJIETCS HE YEM MHBIM, KaK 1leccueil. B TakoM ciyyae K JoroBopy AapeHHsl JOHKHBI
NPUMEHATHCA TpaBWia O 3aMEHE KpeauTopa B 00s3aTEIbCTBE M YCTYNKH IpaBa
TpeboBanus. Ho HOpMBI, perinamentupyromue Gpopmy gorosopa gapeHus u Gpopmy
CHIEJIKHM TI0 3aMEHE KpeAauTopa B 00s13aTeIbCTBE, MOTYT KOHKYPUPOBATh, CO3/1aBast
3aKOHOAATENbHBIE U MPABOBBIE KOJUIU3UU.

C ydyeToM YyKa3aHHOIO H BO H30€KaHHE BO3MOXHBIX CIOPOB B
MPaBONPUMEHHUTENILHOMN JAESITENBHOCTH 0 JAPEHUIO MpaBa TpeOOBaHUS K TPETbEMY
JUIy npemyiaraetcss BHECTH u3MeHeHus B 1.1 cr. 572 'K P® u gonosHuTh €ro
ab3aneM TpeTbuM crleayomero coaepxanusa: «K pgoroBopy papenus mnpasa
TpeOOBaHUS K TPETbEMY JIMLY NPUMEHSIOTCA MOJIOKEHHUA 00 YCTYIKE IpaBa
TpeOOBaHMsI, €CJIM UHOE HE YCTAHOBJIEHO HACTOSIIECH I1aBOM MM HE BBITEKAET U3
cyllecTBa 0053aTeIbCTBAY.

[IpaBa 1 00s13aHHOCTH JapuTENs M ojapseMoro, 3akpemieHHbix B 'K PO
MOKHO, KJIaCCH(QUIMPOBATH B 3aBUCUMOCTM OT MOMEHTa BO3HUKHOBEHUS U
CYILECTBOBAHMS HA T€, YTO:

- BO3HUKAIOT P 3aKJIIOUYECHUH TI0TOBOPA TAPEHHUS;

- BBITEKAIOT U3 3aKJIIOUYEHHMS JOTOBOPA TAPCHHUS;

- MMEIOT MECTO IOCJIE MTPEKPALEHUS JOTOBOPA JapEHHUSL.

BmecTe ¢ TeM CTpOro K COAEP’KaHMIO JI0rOBOpa JAPEHUS MOXXHO OTHECTH
JUIIb T€ MpaBa U O0S3aHHOCTU JAPUTENSI U OJapsieMOro, KOTOpbIE BBITEKAIOT U3

3aKJIIOYCHHOT'O A0roBopa JapCHUA KaK JOTOBOPHOI'O 0053aTeIILCTBA.
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