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AHHOTALIUA

AKTYaJIbHOCTh TeMbl HACTOSIIET0 MCCJAEJOBAHUS MpEAONpeaeIcHa
MHTEHCUBHBIM PAa3BUTHUEM TPaXJTAHCKOTO OOIIECTBA U BO3PACTAIOIIMMU €ro
NOTPEOHOCTAMHM B y4acTUM BO BCEM OoJibliieM oObeme mpaBooTHOMIeHUU. [Ipu
BO3pacCTalOIIed poJM CyaeOHOW 3aldThl 3aKOHHBIX IIPpaB M HHTEPECOB Kak
¢u3nyecknux, TaKk W IOPUAMYECKHX JMI[ BO3pPAacTacT U HEOOXOJMMOCTh B HX
peCTaBUTEIbCTBE TPETbUMU JIULAMH IS HOJTyYEHHUS Oonee
kBaMpuuupoBaHHoi momMon. K mpeacTaBUTENbCTBY NPUOETalOT TakKe U B
ClIydasX, KOrja B HaJIWYMU HEBO3MOXHOCTh WJIM HEXKEJIAHWE MPUCYTCTBOBATbH
CaMOCTOSITENbHO B KaKOU-THOO0 CJIETIKE.

WMHCTUTYT NpeACTaBUTENILCTBA YHUKAIEH B CBOEM POJI€ TEM, YTO BBICTYIIAET
OpaBOBbIM  CPEACTBOM, TMO3BOJIAIONIEM CYOBEKTY IpaBa  y4acTBOBATh
OJIHOBPEMEHHO B HECKOJBbKHUX TPABOOTHOIICHUAX, HE HAXOASCh Ha HHUX
¢u3nyecku. DTUM CaMbIM PACIIMPSETCS MPABOBAsi aKTUBHOCTb CYOBEKTOB.

Ilean M 3agauyM_HMCCJETOBAHMSA. HpOBCCTI/I IIpaBOBOC HCCJIICAJOBAHHC

HHCTUTYTA NPCACTABUTCIILCTBA B I'PAXKTAHCKOM IIPAaBC.

HUctounuku mccaenoBanus. "Koncturynmuss Poccuiickoit ®enepanun'

(mpuHsTA BCEHApOAHBIM rojocoBanueMm 12.12.1993); "TI'paxpgaHCKuil KOJEKC
Poccuiickoit ®enepanuu (dacte mepBas)" ot 30.11.1994 N 51-®d3 (pen. ot
31.01.2016); I'paxxmanckwuii nmporeccyaibHbli Kojaeke Poccuiickoii @enepanuu” ot
14.11.2002 N 138-®3 (pen. ot 30.12.2015) (¢ u3M. U JOM., BCTYIL. B CUIY C
01.01.2016).

. PaboTa Hanmcana Ha ocHOBE 40 UCTOYHUK.

CtpykTYypa M 00bEM padoThl. CTPYKTYpHO pab0oTa COCTOUT U3 BBEICHUS,

TPEX TJIaB, HOAPA3ACIICHHBIX Ha CCMb naparpa(bOB, 3aKJIIOYCHHUA M CIIMCKa
HCIIOJIb3YEMbIX HCTOYHHKOB.

OO6mmii 06beM paboThl cocTaBisieT 53 mcTa.
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BBenenue

AKTYyaJIbHOCTh TE€MbI pabOTHl MPEAONpPEAeSieHa UHTEHCUBHBIM Pa3BUTHEM
IPaXIaHCKOTO O0IIECTBAa M BO3PACTAIOIIMMHU €ro MOTPEOHOCTSIMU B y4aCTUH BO
BceM OouibllieM o0beMe mpaBooTHoleHui. [Ipu Bo3pacTatoieit poiu cyneOHOM
3allUThl 3aKOHHBIX MPaB U UHTEPECOB KakK (PU3UUECKUX, TaK U FOPUINYECKUX JIHIL
BO3PacTacT U HEOOXOJIUMOCTh B MX NPECTABUTEIbCTBE TPETbUMHU JMLAMHU JIJIS
noJiyueHuss OoJiee KBaMpUIMpOBaHHOW momomu. K  mnpeacTtaBUTENbCTBY
npuOETraroT TakXKe U B CIIydasX, KOrja B HATMYMHA HEBO3MOXKHOCTh WJIM HEXEJIaHUe
MPUCYTCTBOBATh CAMOCTOATENBHO B KaKOU-TMOO CaeIKe.

HMHCTUTYT NpEeACTaBUTENBCTBA YHUKAIEH B CBOEM POJIE€ TEM, YTO BBICTYIAET
NPaBOBBIM  CPEICTBOM, TMO3BOJISIONIEM CYOBEKTYy TpaBa  y4acTBOBATb
OJIHOBPEMEHHO B HECKOJBbKHUX IPAaBOOTHOLIEHUAX, HE HAXOASCh Ha HHUX
(¢u3znuecKku. ITUM caMbIM PacIIMPSIETCS MPAaBOBasi aKTUBHOCTh CYOBEKTOB.

[Ipy WHTEHCMBHOM BHUJOW3MEHEHUU B OTHOUICHUSAX COOCTBEHHOCTHU
BO3HUKAET pOJb HMHCTUTYTa NPEICTABUTEILCTBA, MOTOMY Kak i KaXJOTo
WHAUBUIA BOXHO KBATM(DUIHMPOBAHHOE MPEICTABUTEIHCTBO 3aKOHHBIX MpaB U
UHTEpecOB. VHCTUTYT MpeACTaBUTENHCTBA TaKKe HEOOXOIUM U NJisi 0OpeTeHus
CBOOOJBI B HCTOJF30BAHWU HMMYIIECTBA B JIIOOBIX, HE3AMPEHIEHHBIX 3aKOHOM
DKOHOMUYECKHX JIeJlaX, KOT/Ja B&XHO OJHOMOMEHTHO OBITh CIIOCOOHBIM
peaM30BBIBaTh IIPaBa U COBEPIATh CIIEIKU B HECKOJBKHX MECTaX.

Pa3Butue mnpeactaBUTENbCTBA B COBPEMEHHBIX YCIOBHUAX PBIHOYHBIX
OTHOILIEHUH TpeOyeT 3((EKTUBHOrO MPABOBOTO MEXaHHW3Ma, 00ECIEUMBAIOLIETO
YETKOCTh U MOJIHOTY €r0 peryJIupoBaHUsl.

Lens pa®oOThl COCTOMT B MPABOBOM HCCIENOBAaHUM HMHCTUTYTA
NPEICTAaBUTENHCTBA B TPAXKIAAHCKOM TpaBe. JlJisi TOCTHXKEHUS 1€ HaMmedeHBI
3a/1avuu:

1. Omnpenenuts TOHATHE W 3HAYEHHE TNPEACTABUTEIHCTBA COTJIACHO

JEUCTBYIOIIEMY POCCUNUCKOMY I'Pa’KJaHCKOMY 3aKOHOJATeNIbCTRY;



2. Omnpenenuth Kpyr CyOBEKTOB, YYaCTBYIOIIMX B  OTHOIICHHUSAX
MPECTaBUTEILCTBA, BBIIBUTh UX FOPUIUUECKYIO IPUPOTY MOJHOMOYHII;

3. OmpenenuTh OCHOBaHWE TIPEACTABHTEILCTBA W CPOKH JICHCTBHUSA
MPECTAaBUTEILCTBA.

4. BbIABUTh BHUABI MPEACTABUTEIBCTBA, 3aKPEIUICHHBIE JEHCTBYIOIIMM
rpaXXJaHCKUM 3aKOHOJATEIbCTBOM.

5. Ompenenuth MPaBOBYIO MPUPOY AOOPOBOJBLHOTO, 00S3aT€IBLHOTO U
KOMMEPUYECKOTO MPEICTABUTEILCTBA B TPAXKIAHCKOM MPaBe.

6. MccnenoBarh MpaBoBbI€ BOMPOCHI HMHCTUTYTA NPEACTABUTEIHCTRA.

7. BBIABUTH OTIMYUS, TO3BOJIAIONIME OTTPAHUYUTD MPEICTABUTEIHLCTBO OT
MHBIX CMEKHBIX C HUM ITPABOOTHOIICHUH.

OO0BEeKTOM WCCICNOBAaHUS BBICTYNACT BECh KOMIUIGKT TpakITaHCKUX
OTHOIIIEHUH, KOTOPBIE CKIIAJABIBAIOTCS MEX]Yy CYOBhEKTaMU MPE/ICTABUTEILCTBA B
MPOILIECCE pealM3aly MpaBa MPEICTABICHUS JIUIA TPETbUMH JIUIIAMMU.

[IpenmeToM wucCCHENOBaHUS SIBISIETCS BCS COBOKYITHOCTh T'Pa)IaHCKO-
MPaBOBBIX ~ HOPM,  KOTOPBIE  PEryJUPYIOT  OTHOIIEHWS B  0O0JacTH
MPECTaBUTEILCTBA, IPAKTUKA €r0 MPUMEHEHHUS, a TAK)KE TEOPETUUECKUE B3TJISI b
Ha COJIEp)KaHWE M TMPOOJEMBbI peann3aliyd MPEICTABUTENbCTBA B TPAXIAHCKOM
mpaBe.

Meromomoruaecko 0a30if TOCTYKWJIM METOJAbBl W TMPHEMBI OOIIEro
MO3HAHUA: TUAJICKTUYECKUH, METO/Ibl aHAJIM3a U CUHTE3d, METOJbl CPaBHEHUS; a
TaK)K€ YaCTHO-HAYyYHBbIE METOJbI, TaKHE€ KaKk CpPaBHUTEIbHO-TIPABOBOM,
IOPUANYECKAN U CUCTEMHBIM.

HopmaruBnyto 0a3y wuccrnenoBanus cocTtaBwm Konctutynus PO,
['paxxmanckuii KoJeKkc 4acth 1, emeparbHble 3aKOHBI, HOPMbI KOTOPOTO TaKKe
OTHOCSTCS K PETYIMPOBAHUIO TIOJIOKEHUH B chepe MpeaCcTaBUTEILCTBA.

CtpykTypHO pab0oTa COCTOWT U3 BBEACHUS, TPEX IJIaB, MOApa3AeICHHbBIX Ha
ceMb naparpadoB, 3aKIFOYEHUS W CITUCKA UCITOJb3yeMbIX HCTOYHHUKOB.

OOt 00BeM padOTHI COCTABIISACT 53 JHUCTA.



I'naBa 1. TeopeTndeckuii aHaJIM3 NMpeACTABUTENbCTBA

1.1. IlonsiTHE U 3HAYEHHE npeacraBuTCJIbCTBA 110 neﬁCTBylomeMy

POCCHIICKOMY I'PaKIAHCKOMY 3aKOHOAATEJIbCTBY

B ycnoBusix Bce 6oee HapacTaroleil riao0anu3anyy, THTEHCUBHOTO TIOTOKA
obmeHa uHpOpManuendn U OOJBIIOr0 KOJIMYECTBA MPABOOTHOILIEHUM, B KOTOpbIE
BBIHY)KJICHbl BCTYIATh JIIOAM KaXKJbIH J€Hb, BCE OOJBIIYI0 aKTyaJbHOCTh
OpuoOpeTaeT  MPEACTaBUTENHCTBO B TPAKIAHCKUX  MPABOOTHOIICHMSX.
['paxxmaHckoe IPEACTABUTENLCTBO  IIO3BOJIET COKOHOMWTb  JOCTATOYHOE
KOJIMYECTBO BPEMEHU NIPU PETYIMPOBAHUU OTHOILICHUM, KaK B MMYILECTBEHHOM,
TaK ¥ B  HEUMYIIECTBEHHOW cdepe TpaKIAaHCKUX MPABOOTHOLICHUH.
[IpencTaBUTENbCTBO B 3HAYMTEIBHOM CTENEHU pPaCIIMPSET BO3MOYKHOCTH
peam3anuii paB CyoObeKTOB IPABOOTHOLLEHHH, a JJIs HEJIEECIIOCOOHBIX IPaXk/1aH
IIPEICTABUTEILCTBO ABJIAETCS OCHOBHON BO3MOYXHOCTBIO y4aCTBOBAaTh BO MHOTHUX
IIPAaBOBBIX OTHOWIEHHSX. Kpome TOro, MNpPEeaCTABUTENBLCTBO JAECT TAKXKE
BO3MOHOCTb JIJIsl OTHOTO CYObEKTa O JHOMOMEHTHO BCTYIIaTh B MTPABOOTHOILICHHUSI
B Ppa3IMYHBIX MECTAaX, 4YTO TaKXE Pa3JABUraeT pPaMKU IOTEHUHUAIbHBIX
BO3MOKHOCTeH. Takum 0030pam, mpecTaBUTENHLCTBO MOKHO Ha3BaTh TapaHTOM
pealbHOTO M BCE YMECTHOTO OCYILIECTBJICHUS MPAB U UCTIOJIHEHUS 00s3aHHOCTEN
cyObekToM mpaBa. Kak BepHO 3amMeueHO TEOpeTHKaMH IpaBa «UHCTHUTYT
IIPEACTABUTENBCTBA MO3BOJLSIET NEPEUTH IOPUIMYECKOW JIMYHOCTH YEIOBEKA 32
TpeJIesbl ¥ TPaHHIbI ero (GU3HIECKOil BOBMOKHOCTH .

C [npyroii  CTOpPOHBI, MPEICTABUTEINBCTBO  CIOCOOHO  TMOBBICUTH
KBATM(UKAIMIO MPABOOTHOLIEHUWNH cyObekTa. [lemerupys cBou  mpasa
NPEACTABUTENIO CYOBEKT IMpaBa MOXKET MOJYYUTh OoJiee pe3yIbTaTUBHBIA UTOT
JUIL CBOUX CHEJIOK WJIM NEUCTBUM. 1Ipy yCclOBUM aKTUBHOTO Pa3BUTHUS MHCTUTYTA
COOCTBEHHOCTH 1 BO3PACTAIOILIET0 Pa3HOOOPa3sl M KOJIMUECTBA CIIEN0K, KOTOPbIE

TpeOyroT HATMY M BBICOKOKBATTU(UITUPOBAHHBIX CIIEIUAINCTOB

! Hepcecos H.O.IToustie 100poBOJILHOTO TPECTABUTENHCTBA B TpaXkIaHckoM mpase. — M.: ['ocmommtusnart, 1876.
C3



MPEACTABUTEILCTBO B TPAXAAHCKUX TPABOOTHOIICHUSIX CTAHOBHTCS CaMbIM
BBIUTPHIIITHBIM BAPUAHTOM yJacTHS B TIPABOOTHOIIICHHSIX.

Jlenerupysi cBOM mpaBa CyOBEKT MpaBa MO3BOJISIET POJCTBEHHUKAM WM
TPEThbUM JIMI]AM COBEpIIaTh OT €ro HMMEHH JOCTaTOYHO OOMIMPHBIA 00BEM
IOPUINYECKH 3HAYUMBIX jaercTBuil. [loaToMy mpu odopmileHUN TOBEPEHHOCTH
OYCHb CTPOTr0 COOJIIOIAIOTCS BCE HEOOXOIMMBIC IOPHINISCKHIE TIPOIICCCyaTbHBIC
JEeUCTBUS, KOTOpBIE TPEOYIOTCS K 0(POpMIICHHIO TOA0OHOTO BUJ1a Oymar.

He cMmotps Ha mocTtaTodHylo BOCTPEOOBAaHHOCTh, TEM HE MEHEE MHCTHUTYT
IPEICTAaBUTEILCTBA U3YUCH JOCTAaTOUHO Mano. [lo aTomy moBoay npasoBen B.A.
PsiceniieB Beipasmiics creayrommmM oopazom: « ExBa mm HalimeTcs eme WHCTHTYT
rpaXJTaHCKOTO TIpaBa, B KOTOPOM UMenach OBl Takas ke IIyTaHWIA B
TEPMHUHOJIOTHH, KaK TaKOBOE HUMEETCS B HMHCTHUTYTE HpCI[CTaBI/ITCJ'IBCTBa>>2.
JIefCTBUTENHHO, TOCKOJIBKY IIOCPEICTBOM ITPEACTABUTENILCTBA PEATbHBINA CYOBEKT
npaBa cnocoOeH modopoTh CBOE (pu3Myeckoe NpeObIBaHUE B EAUHCTBEHHOM
NPOMEXKYTKE B EIWHCTBEHHOM MECTE, IIOCTOJbKY ¥ Ha3bIBAIOT HWHCTUTYT
NPEICTABUTEIHCTBA HCKYCCTBEHHBIM  HWHCTUTYTOM  T'PaKIaHCKOTO npaBa3.
YAUBUTEILHO, KaKk B HWHCTUTYTE MPEIACTABUTEILCTBA BOJII CYyOBEKTAa MOMKET
BBIp@XaThCS BOJIGH JAPYroro CyObEKTa IIpaBa, BO3MOXHO, JaXe M HE
3aMHTEpECOBAHHOTO B neilcTBUU. [log00HOE SBICHHWE TMOJYYHIIO Ha3BaHUE
«UKIII BOJII» .

JleranpbHOTO OMpeeneHus TEPMUHY «IPEIACTABUTEILCTBO» OTEYECTBEHHOE
3aKOHOIATENLCTBO He naer. OHaKo u3 nonosxkenuit crareu 182 TK PD° MoKHO
CyINTh O TOM, YTO TMPEIACTABUTEILCTBO, COTJIACHO TPaKIAHCKOMY
3aKOHOJIATENIbCTBY MPEIACTABIIIET COOOM CHIENKY, KOTOpasik COBEPIIACTCS OJHUM
JMIIOM, UMEHYEMBIM TMPEJCTABUTEIIEM OT HMEHH JPYroro JMIla, WMEHYEMOTO

npeacCTaBsICMbIM B CHUITY HOJ'IHOMO‘-II/If/'I, OCHOBAHHBIX Ha JOBCPCHHOCTH, 3aKOHC

2 PsicenueB B.A. TIoHsTHE U IOPUIMYECKAs IPUPO/IA MIOIHOMOUMS PESACTABUTENS B IPaXIAHCKOM npase // MeTo
Matep BIO3U. —1948. — C. 8

3 Hepcecos H.O.IToustie m00poBOJILHOTO MPEACTABUTENHCTBA B TpaXkIaHCkoM mpaBe. — M.: ['ocomutusnart, 1876.
C3

* Bparunckuii M. Jlorosop nopyuenus // Xossiictso u npaso. — 2001. - Ne4. C. 3

s "I'paxmanckuil kogekc Poccwuiickoit ®enepanuu (dacts nepsas)" ot 30.11.1994 N 51-®3 (pexn. ot 31.01.2016) //
"CobOpanue 3akoHomaTenbcTBa PD", 05.12.1994, N 32, ct. 3301.
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WIA aAMUHUCTPATUBHOM aKTe, KOTOPBIH CIOCOOEH CO37aBaTh, U3MEHSITh WU
IpeKpamaTh TpakaaHCKHUE TTpaBa U 00s3aHHOCTH TP €ICTABIIIEMOTO.

HuTepecHo Oyaer  OTMETHTb, 4YTO  MOAOOHOE  OmpeAeNeHne
NPENCTAaBUTENLCTBY OBUIO JaHO eme OoJsiee BeKa Hazaa TroCydapCTBEHHBIM
nesreneM K. AHHEHKOBBIM, KOTOPBIM YyKa3aj, 4TO MPEICTaBUTEIBCTBO — 3TO
«3aCTYIUIEHUE OJHOIO JIMLA APYTUM IEpea TPETbUMHU JIMIAMU, KOT/Aa OJTHO JIMIIO
COBEPILIAET IOPUINYECKOE JECUCTBUE UMEHEM APYroro M BMECTO APYroro JiMua —
NPUHLMIIANA, BCJEACTBHE YEro W IMOCIEACTBUS IOPHUIMYECKOW CIEJKH,
COBEpIICHHOM UM BMECTO M OT MMEHH MOCJEIHEr0, TO €CTh YCTAHOBIIEHHBIE €IO
npaBa U 00513aHHOCTH, TOJDKHBI OTHOCUTHCS MCKITIOUUTEIHHO K IPUHIUMATY, a He
K €ro HpCI[CTaBI/ITCJ'IIO»G. JlaHHO€ ompeneneHne akTyaabHO W MPUMHUHUTENBHO K
JEUCTBYIOLIEMY TPAXIaHCKOMY 3aKOHOJATEIbCTRY.

He sBidtorcs npencTaBUTENsIMU JIMIA, JEUCTBYIOIIME XOTS U B YYXKHUX
UHTEpECax, HO OT COOCTBEHHOTO UMEHH, JIUIIA, JIUIIL MEePEAI0IIUe BEIPAKEHHYIO B
HaJUIeKaen (GopMe BOJIIO JIPYroro JMia, a TaKkKe JIMIA, YIIOJHOMOYEHHbIE Ha
BCTYIUIEHUE B MEPErOBOPbl OTHOCUTEIHHO BO3MOXHBIX B OYyIyIIEM CJIEJOK.
[IpencraBuTenb HE MOMXET COBEPIIATh CHEIKH OT UMEHU, MPEICTABISIEMOTO B
OTHOIICHUU Ce0s JTUYHO, a TaK’K€ B OTHOIICHUHU JIPYTOro JIUIA, MPEACTaBUTENEM
KOTOPOTO OH OJHOBPEMEHHO  SIBISIETCS, 3@ HCKIIOYEHUEM  CIIy4acs,
MPEYCMOTPEHHBIX 3aKOHOM. He nomyckaeTcs coBepuieHHe Yepe3 NpeaCcTaBUTEIS
CIEJIKH, KOTOpas 10 CBOEMY XapaKTepy MOXET ObITh COBEPIIICHA TOJIBKO JIUYHO, a
PaBHO OPYTrUX CAEIOK, YKa3aHHBIX B 3aKOHE.

K mnpencraBuTensCTBY MOKHO NpuOErarb He TOJbKO B JOTOBOPHBIX
NPaBOOTHOILLEHUSIX, HO M TMPU peAM3allMd TPakIaHCKON MNpaBOCyOBEKTHOCTHU
HECOBEPIICHHOJIETHUX, PH PEATM3alMU MIPaB HEIEeCTIOCOOHBIX JIMOO MHBAIUIOB.
[lotoMy TpeACTaBUTENHCTBO MOJKHO Ha3BaThb yHHBEPCAIbHOW  (opmoi
NOCpEAHNYECTBA. DTO €AMHCTBEHHAs (opMa MOCPEAHUYECTBA, IPU peaTu3aluu
KOTOPOU MPaBOBBIE MOCIEACTBUS AECUCTBUN OJHOTO JIMIA MOPOKIAIOT MPABOBOE

MOCJICJICTBUS Y APYTOTO JIMIIA.

® Anennxos A. Cuctema pycckoro rpaxaanckoro npasa. — CIIb., 1899. — T.1. — C. 491
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OrpoMHO€ 3HauY€HWE WHCTUTYT NPEACTABUTEILCTBA WIPAET U JJIA
IOPUINYECKON TPAKTHKH. Tak, BOMPOCH O TOM, OBLIN JIU COOJIOIEHBI HOPMBI
IpaBa TMPEICTABUTEILCTBA M  CTPOTOCTH  NPEAOCTABICHUS  JOKYMEHTA
JIOBEPEHHOCTU TPU COBEPLICHUU IOPUANYECKHA 3HAYUMBIX JEWCTBUM, PEIIAOT
UCXO0J CYACOHOTO pEeIICHUsI WU JEeHCTBUTEITLHOCTH CEIKH.

NHCTUTYT NpeacTaBUTENLCTBA SBISIETCS HEKOeH (popMol BhIpaKEHUS JJIs
MOCPETHUYECTBA, PE3YJIBTATEI KOTOPOTO HMMEIT KOPUIAWYECKOE 3HAYEHUE MJIs
CyOBbeKTa, KOTOPBIN MOpydyaid COBEPIINTh KaKue-TM00 IEUCTBUS OT CBOCTO UMECHH
TpeThuM JuIlaM. [IpencTaBuTebCTBO €CTh 0OBEKTUBHBIN PE3yIbTaT MOTPEOHOCTEH
o01IecTBa B OTHOMOMEHTHOM FOPUINYECKOM MPHUCYTCTBUU CYOBEKTOB IIpaBa Ha
PA3JIMYHBIX CJIEIIKAX.

CambIM CHJIbHBIM JBUTATEJIEM I PA3BUTHSI MHCTUTYTA MPEICTABUTEILCTBA
ABJISIIACH TOPrOBJISI BO BCEM €€ IIMPOKOM CHEKTpe NOHMMaHus. IMeHHO
NOTPEOHOCTH TOPIrOBIEB €IIe B JPEBHOCTH TMPUBEIM K 3aPOXKICHUIO
MPEICTABUTENLCTBA B CHENKAX KYIUIM- MPOJAXH, KOTOPBIE CTEPIU TPAHUIBI U
paccTtosiHAs ~ TOpProBueB. Eciu  aHamM3UpoOBaTh  CYIIHOCTH  TOPrOBOTO
MpECTAaBUTENS, TO MOYKHO BBISIBUTH, UTO OH JICMCTBYET OT JIMIIA XO3SMHA, C €ro
BOJIM W pa3peuieHusi, HO MPEJICTABUTENIb CaM M II0JI CBOIO OTBETCTBEHHOCTh
MPUHUMAET PEIICHUS B UHTEPECAX CBOETO IIOJIOTIEYHOTO.

[IpencTaBUTENHCTBO  BO3MOXHO  KJIACCUPHUIIMPOBATh 1O  Pa3IUIHBI
ocHoBaHusIM. KoHewuHo ke, 0a30BOH KiaccU(pHUKAIEH SBISIETCSA Kiaccupuxamms
0 OTpaciieBoMy mnpu3Haky. Kpome Hero BO3MOKHO elie KiacCU(PHUIUPOBATH
MPEACTaBUTEIHLCTBO HA OCHOBAHUM XapakTepa U 00bEMa MOJTHOMOYMH, KOTOPBIMU
MPEICTABISIEMbIII MOKET HAJIEJIMTh CBOEro mnpenactaBurens. Mcxonas w3 Takoi
KJIaCCU(UKALUUA BBIJCISIOT aKTUBHOE W TACCHBHOE TMPEACTABUTENLCTBO. l[lpu
aKTUBHOM TMPEJACTABUTEIILCTBE MPEACTABUTEIb YIPAaBOMOYEH Ha COBEPILIEHUE
odepThl K TPEThEMY JIMILy OT UMEHHU, MPEACTABIIEMOTO Ha 3aKIIOUEHUE CIENOK.
[Ipy MmacCMBHOM MpPEICTABUTEILCTBE MPEACTABUTEIb IPABOMOYEH JIMIIL Ha
coBepiieHne odepThl ¢ TPEThUM JMIIOM OT HUMEHH MPEACTABIIEMOr0 Ha

MOJIyUCHHE aKIenTa Ha YK€ paHee M00aBICHHYIO MPENCTaBIIEMbIM OQepTy.
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[IpencraBnsiercs, 4To B CUIy OOBEKTUBHBIX MPUYWH JaHHASA KIacCUPUKAIIHS
OyZeT UMETh MaJloe MPAKTHUYECKOE 3HAYEHHUE, TTOCKOJIbKY OHA MPHUTOHA TOJHKO
i TOOPOBOJILHOTO  TPEACTABUTENHCTBA W JUIS OTPAaHUYEHHOTO Kpyra
BO3MOKHOCTEM TPaXJAHCKOTO NpaBooTHOIIEHHA. Kpome Toro, B HacTosIiee
BpEMsl JOBEpPUTENb JCIECrUpyeT MPEICTaBUTENI0 Cpa3y IIpaBa HAa HECKOJBKO
JENCTBUM, @ HE TOJIbKO JHIIL 0epTy a1bo akuent. Bee yalie npeacTaBuTelIbCTBO
IIPEAIIOJIAaraeT MOJHOE YYaCTUE B IPAXAAHCKUX NPABOOTHOUIEHUAX OT UX Hadalla
J10 3aBEPILIEHUS C OJTHOBPEMEHHOM 3allIUTOM [IPAB U UHTEPECOB MPEACTABIIEMOTO.

N3 cmeicia ctatbu 182 'K PD BO3MOXKHO Takke BBIACIUTh U MPU3HAKH,
KOTOpBIE OyAyT crenuduIHbl JJis SIBICHUS TPEICTaBUTENbCTBA. Tak, cama CyTh
IPEICTABUTENLCTBA 3aKIIOYAETCS B TOM, YTOOBI OJHO JIMIO OCYILECTBIISIIO
IOPUAMYECKH 3HAYMMbIE ACHCTBHS OT UMEHH JPYroro, 3ameras ero Gpu3ndecku.
CopnepkaHue HAHHOTO JEWCTBUSL BBIPAXKAETCS KaK COBEPUICHHOE C YCIIOBHEM
IIPEABAPUTENBHON  YBEAOMJIEHHOCTH  TPETbUX  JIHMI O  IPEACTOALIEM
IIPEICTABUTENLCTBE, KOTOPOE MOPOXKAACT PE3YAbTAT AJIs APYroro JuLa.

K o0s3arenbHbIM  TOpU3HAKaM  MPEACTAaBUTENHCTBA  TaKXKE  MOXKHO
OPUYUCIUTh W TPABOMEPHOCTh COBEPIIAEMBIX ACHCTBUM, MOCKOJbKY Oyner
a0CypJHBIM JIeJIETUPOBATh MpaBa Ha TPEThE JIMIIO JJIs1 OCO3HAHHOTO COBEPILCHMUS
MMPOTUBOIPABHBIX JECUCTBUM.

Kpome Toro, camm OTHOIIEHUS IO OCYIIECTBIICHUIO MPEICTABUTEIILCTBA HE
HOCSIT UMYILECTBEHHOT'O XapaKTEPa, YTO TAKKE MOKHO IPUUHUCIIUT K XapaKTEPHBIM
IIPU3HAKaM MPEICTAaBUTENBCTBA. KOHEUHO ke, TOCPEACTBOM IPEACTABUTEILCTBA
YCTAaHABIMBAIOTCSI W OCYLIECTBISIOTCA  KaK  HMMYLIECTBEHHBIE, TaK W
HEMMYIIECTBEHHbIE IPABOBBIE C/IEIKU, HO CaMO MPECTaBUTEIbCTBO OY1€T HOCUTD
BCEr/1a HEUMYIIECTBEHHBIN XapakTep, BBIPAKCHHBIA B HAJACIICHUM NpaBaMU U
MOJTHOMOYMSIMU TPEACTABUTENS JJII COBEPIUCHUS IOPUIMYECKA 3HAYMMBIX
JEUCTBUA B  TIOJIb3Yy JOBepurelis. Ha  HEMMYIIECTBEHHBIM  XapakTep
MPEICTABUTENHCTBA YKA3hIBAET TAKXKE OTCYTCTBHE KAaKOW-TMOO HMMYIIECTBEHHOM
00s13aHHOCTH, BO3J1araeMoii Ha ripeacTaBuTens. [IpaBa u 0013aHHOCTH, BOSHUKIIIHE

H3 CHACJIKH, KOTOpasd OBlJIa 3aKJIFOUCHA TPCTbHUM JIMIIOM HC KOCHYTCA MMYLICCTBA
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IIPEACTAaBUTETIS. Cama npupoaa HEUMYILECTBECHHBIX OTHOUICHUU
IIPEACTABUTENBLCTBA COCTABILIET IOPUAMYECKOE COAEPIKAHUE IPABOOTHOIICHUS
IIPEACTABUTENLCTBA C  IPABOOTHOLICHUSMM  HMMYLIECTBEHHBIMHU, KOTOpas
BBIPAXXAETCS B TOM, YTO B CUJTy CBOMX IIOJIHOMOYUI PEICTaBUTENb IPUOOPETAET U
OCYILECTBIISIET UMYIIECTBEHHBIE MpaBa U OOSI3aHHOCTH, HO HE MPEBpaIlaeT OJHU
CBSI3U B JIpyTHE.

[IoCKOJNIBKY  TIIPEACTABUTENBCTBO  OTHECEHO K  HEMMYLIECTBEHHBIM
rPaXJIaHCKUM IPABOOTHOILIEHUSM, €r0 MOXHO OXapakTEpU30BaTh, CKOPEE, Kak
OpTaHU3aLUOHHBIM IPABOOTHOIIIEHUEM, [TOCKOJIBKY €r0 CYIIHOCTh HalpaBJIeHa Ha
OPTaHU3ALHUIO APYTUX NPABOOTHOLICHH.

Wrak, Tpa)kIaHCKOE€ IPABOOTHOILICHUE MPEACTABUTENLCTBA MOXKHO
0XapaKkTepU30BaTh CJIECAYIOIMMH IMPU3HAKAMMU:

1. B 1aHHOM NPaBOOTHOUIEHUHU OJHO JIMIO BBICTYNAET OT UMEHU APYroro U
B €ro MHTEpecax, OCYIIECTBIIAS CBOMMH LIEJICHANPABICHHBIMUA JCUCTBUIMU
3alUTY MpPaB U 00SI3aHHOCTEN JAOBEPUTENS, IMOO U3MEHEHUE €r0 MaTepUAIIbHOTO
WK MTPaBOBOr0 00beMa IMpas.

2. IlpencTaBUTENLCTBO UMEET OPTAaHU3AUUOHHBINA Xapakrep. [IpeacraBurens
BBICTYIIAET MOCPEIHUKOM B MPABOOTHOUICHHUSX MEXKIY JOBEPUTENEM U APYTHUM
CyOBEKTOM MPaBOOTHOIIEHHUH, OPraHU30BbIBasi BO3HUKHOBEHUE, U3MEHEHUE 00
IpeKpalieHue MaTepualbHOTO WM MPaBOBOro0 00ObeMa MpaB JOBEPUTEIIS.

3. [IpencraBuTenbCTBO 00J1aAa€T YHUKAIBHOW CIIOCOOHOCTHIO CBS3BIBATH
TPEX CAMOCTOSITENIbHBIX CYOBEKTOB IpaBa, KOTOPHIE BHEIIHE OOBEKTUBHO HE
3aMHTEPECOBAaHbl BO B3aMMOJEWCTBUM, HO TMIPU YCJIOBUU CYOBEKTHUBHOU
3aMHTEPECOBAHHOCTU JOBEPUTENS MPECTABUTEIb BBOJUT JAHHBIX CYOBEKTOB B
ONPENEIICHHBIE MPABOOTHOIIECHHUS.

4. CTpyKTypa MpPaBOOTHOIICHUS NPEACTABUTEIHCTBA OYyIEeT HWMETh TpPH
AJIIEMEHTa, B TO BpPEMs Kak THIHWYHAs FPaKJAaHCKas ClIeJIKa UMEET, KaK MPaBHIIO
J1Ba DJIEMEHTA.

Hcxons UX NepednCIICHHBIX IIPU3HAKOB, a TAKXKE U3 ONPEIEICHUS, JaHHOTO

K. AHHCHKOBLIM, MOXXHO OnpcaAcInTb, 4YTO MNPCACTABUTCILCTBO - 3JTO
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HEMMYLIECTBEHHOE OPraHU3allMOHHOE IPABOOTHOLIEHHE, B KOTOPOM FOPUINYECKHE
JENCTBUS COBEPILAIOTCS OJTHAM JMIOM (TIPEACTABUTENEM) OT UMEHH JIPYTOro JINLA
(MpeAcTaBIsIEMOTO) MO OTHOLIEHHIO K TPETBEMY JIMIY, YBEJOMJIEHHOMY O
NpeICTaBUTEIbHOM  XapakTepe JJaHHbIX JEHCTBHM, M BIEKYT 3a COOOH
BO3HUKHOBEHHNE, I3MEHEHUE WM NPEKpaIlEHUe MpaB U 0053aHHOCTEN I CaMOro
IIPEACTABIIEMOTO B €r0 OTHOWIEHUSAX C TPETbUMH JINLAMH.

K nmpencraBurenscTBy o0oOpamiarorcs B CHEAYIOIIMX CHOydasx: MpHU
OTCYTCTBUU JI€ECIIOCOOHOCTH; TNPH HEBO3MOXKHOCTH JIMYHOTO Yy4YacTUS B
NPaBOOTHOLIEHUH B CWIy >KM3HEHHON curyauuu (00Jie3Hb, KOMaHAUPOBKA,
3aHATOCTH); JUISI TOJy4YeHHs Oojee KBaIM(PHUIMPOBAHHBIX 3HAHUM TpH
COBEPUICHUM HEKOTOPBIX BHJIOB CJIENOK; HPH HEOOXOIMMOCTH B SKOHOMHUHU
BPEMEHU U CPEACTB; U1 peaM3allud CBOU CYOBEKTHBHBIX IpPaB M YETKOTO

HUCIIOJIHCHUA O6H33HHOCT€I>1; AJI pealM3alivy JIMYHBIX HCUMYIICCBTCHHLBIX IIPaB.

1.2. Cy0BbeKTBI NpeICTABUTEIbCTBA U OPUAMYECKAS IPUPOIA UX

MOJTHOMOYH I

Hcxonss w3 TpuUBEAEHHOTO BBIIIC OMNPEICICHUS MPEICTABUTEIbCTBA,
CyOBbeKTaMu TPECTaBUTEIHCTBA OYAyT BHICTYMATh TPH JIMIIA: TPEICTABISIEMBbIH,
MPEICTABUTENh U TPETHE JIHIIO.

[IpencrtaBnsieMbIM, KCXO U3 TIOJIOKEHUH IPaKIAHCKOTO 3aKOHOJAaTEIbCTBA
OyJIeT SBISATHCS (PU3UUECKOE, TMOO0 IOPUINUECKOE JIUIIO, OT UMEHH KOTOPOTO, U B
UHTEpECaX KOTOPOTO MPEACTaBUTENbL OYJET COBEPIIATh IOPUIUUECKUA 3HAYUMBbIC
nercTBus U cenku. [IpencTaBiasieMbIM MOKET SABIISTHCS JTF000€ (U3UYECKOE JIUIIO,
BHE 3aBUCUMOCTH OT 00beMa €ro JeeCrocoOHOCTH.

[IpencraBuTens — BTOpas CTOpOHA CACIKH, KOTOPask TAKKE MOXKET SIBJISITHCS
KaKk (U3WYECKUM, TaK H IOPUAWYECKAM JIMIIOM, KOTOPOE HaJesIeTCs
MOJITHOMOYHSIMH IO COBEPIICHUIO IOPHUINYECKH 3HAYMMBIX JIEHCTBUI B HHTEPECaxX

N OT UMCHHU IIPCACTABIEICMOTO.



15

HeoOxonumo  OoTMETHUTH, dYTO, B OTIMYHE OT MPEACTABIAEMOTO,
NpEeNCTaBUTENh JIOJDKEH 00Janarh TMOJHOM JeecrnocoOHOCThIo. HckimoueHnune
MPEIOCTABISIETCS. TOJBKO B TOM CIIy4ae, €CJIM NPEACTABUTENEM HOPHUINYECKOTO
auia OyieT SABIATHCS TPKIAHUH, B CHITY TIOJIOKEHH HOPM TPaKIaHCKOTO MpaBa
MPU3HAHHBIN J1€eCOCOOHBIM B CWJIy dMaHCUIAIWK, JUOO MPU JOCTHXKEHUU 16
JIETHETO B03paCTa7.

Opuanyeckue nuia MOTYT SIBISITBCS MPEICTABUTEISIMU TOJIBKO B TOM
cJIydae, €clid OHU 00/1aJal0T CeluaibHOM HpaBOCHOCO6HOCTBI08. Hampumep, 310
MOTYT OBbITh OaHKH, CTpaxoBble KOMMaHuk W mp. OHU MOTYT JACHCTBOBAThH B
MHTEpecax MpPEeACTaBUTENECH TOJIBKO B TOM CJIydae, €CJIM 3TO HE MPOTUBOPEUUT
HEeNsIM HMX JAeSITeThbHOCTH, JIMOO MHTepecam noBeputens. K mpumepy, O6aHk He
MOKET OBITh NPEACTABUTEIEM B TOPTOBOM CHENKE, MOTOMY KaK caM SIBISIETCS
KPEIUTHBIM YUPEKICHUEM.

[ToTomMy Kak IOpUANYECKUE JIUIA UMEIOT CIIEUATbHYIO TPABOCTIOCOOHOCTD,
OHU MOTYT OBITh NPEACTABUTEISIMU TOTJA, KOTJa JaHHOE YyCJIOBUE HE Oyner
MPOTUBOPEUUTH MESIM W 3aJadyaM HuX JeatrenbHocTH. [lomoOHOe mpaBo paHO
IOPUIMYECKHUM JIMIIaM YCTaBOM MJTH TI0JIO’KEHHEM 00 OpraHu3aIusax JTaHHOTO BU/IA.

KecTkas perimamenTarust Kpyra CyobeKTOB, KOTOPBIM Pa3pEIIeHO SBISATHCS
NpPEACTaBUTESIMA  TakKe omnpaBgaHo. JlaHHBIA 3amper uWMeeT Uelb B
NpEeAYyNPEKIECHUN BO3MOKHBIX TPABOHAPYILIEHUH, & TAKKE OXPAaHy UHTEPECOB Kak
npeAcTaBisieMblx, Tak u Tperbux Jmu. CormacHo ctarbe 182 IT'K PO
MPEICTABUTENIb HE CMOKET COBEPIIUTH CHAEIKY OT MMEHU NPEACTABISIEMOTO B
OTHOIIIEHUU C€0sl, HU B OTHOIIECHUU JPYroro JOBEPUTENS, MPEIACTABUTEIEM
KOTOPOTO OH MOXET TaKXke ABJIAThCS. JlaHHOE osiokeHne o0eperaeTr 1oBepuTenen

oT 3J'IOy1'IOTp€6J'IeHI/IH IMOJIHOMOYMAMHU CO CTOPOHBI ITIOBCPCHHOTO.

I[J'DI TOTO, YTOOBI MOYb COBCpHIaTh CACIKH IPCACTABUTCIIL JOJIKCH OBITH

HaACJICH COOTBCTCTBYIOIMMMHU KOMIICTCHIMAMUK, TO €CTh IIPABOM HA COBCPIICHHC

" CarrapoBa H.A. Bonpochl NpejCTABATEILCTBA B TPAKIAHCKOM NpaBe // AKyTalbHBIE TPOGIEMBI YKOHOMHKH U
npaga. - 2014. - Ne2. — C.37
8 CatrapoBa H.A. Bompochl mpeicTaBUTENLCTBA B TPAXIAHCKOM TipaBe // AKyTaibHbIe MPOOJIEMbl YKOHOMUKH H
npaga. - 2014. - Ne2. — C.37
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Pa3JIMYHBIX BUJOB FOPUIHYECKUX CAENOK. J[apOBaHHbIE TOJIHOMOYUS TP OSBIITIOTCS
B OIpEAENICHHOM 00beMe COBEPIIAEMbIX JAEUCTBUNA, KOTOPble HEOOX0AMMO OyeT
COBEpPUINTh MpeACTaBUTENMO. ECaM mnpeacTaBUTENbh HPEBBICUT O0BEM IIPaB,
KOTOPBIN eMy IpEeanucaH JOBEPEHHOCTHIO U COBEPIIUT HEMO100aI0IIyI0 CACTKY,
TO IOPUAUYECKAs OTBETCTBEHHOCTb JJIsl JIOBEpUTENs OYJET TOJIbKO JIMIIb IMPHU
YCJIOBUM OJIOOpPEHUSI UM JIAaHHOW CHIEJIKM B COOTBETCTBUU C MOJIOKEHUEM CTaTbU
183 I'K PO.

KpomeToro, B cuity ctateu 51 I'TIK PP’ IIPEICTABUTEIISAMU B CYJI€ HE MOTYT
OBITH CYJIIbH, CJIENOBATEIH, TPOKYPOPHI, 32 UCKIIOYEHUEM CITy4aeB Y4acTHs UX B
MIPOLIECCE B KAYECTBE MPEACTABUTENEN COOTBETCTBYIOIIMX OPTAaHOB MJIM 3aKOHHBIX
MPEICTABUTEIIEH.

HeoOxoaumo caenath akUeHT Ha TO, YTO MPEACTABHUTENS HEOOXOIUMO
OTJINYATh OT JIMIL, KOTOPBIE MOTYT OCYILECTBIIATh CXOXKYIO NESITEIBHOCTD. TakumMu
JULIAMU  MOTYT  BBICTyHaTb ~ KOMMEpPUYECKHA TMOCPEAHUK, KOHKYPCHBIU
YIPABJISIIOIUHI, OYIIENIPUKA3YMK IIPU HACJIEAOBAaHUNA U MHOTHE apyrue. ['maBHoe
OTJIMYKE COCTOUT B TOM, UTO MPEACTABUTENIL CaM COBEPIIAET CIAEIKY, IEUCTBYS OT
MMEHU TPEACTABISIEMOr0, a BBINIENEPEUHUCIECHHBIE JEHUCTBYIOT B YYXKHX
MHTEpecax, HO OT CBOEro MMEHH' . Bojee TOro, MpeICTABHTEIS HEOOXOMHMO
OTJMYaTh OT JIMLA, Yb€ COrJacue He0OOXOAMMO I 3aKioueHus caenku. « Takoe
JULO OCYHIECTBISIET JMIIb KOHTPOJb 32 Pa3yMHOCTBIO M I€JIECOO00PA3HOCTHIO
clenoK. TakoBbl JEUCTBUS IOINEYUTENS, C COTJIACHA KOTOPOIO0 COBEPILAKOTCS
C/IENKH IPaKIAHAMH, HAXOIAIMMUMHUCS 1O/ TIOTICYUTEIBCTBOMY

B o0ummx wuyepTax JeATENbHOCTb MPEACTABUTENS OYEHb CXOXKa C
JEATEIbHOCThI0O KOMHCCHOHEpA. Pa3nnune Kpoercs B TOM, YTO IPEACTABUTEIb
COBEPILIAET JECUCTBUSA OT UMEHH MPENCTABISEMOrO, B TO BpEMsI KAK KOMUCCUOHED
TOJBKO JIMIIb NPEACTaBISIET TOBAp, JAHHBIA €My Ha XpaHeHue. Komuccuonep

COBCpIACT CACIKHU OT CBOCTO MMCHHU W IJIAA ceos.

onr pPaXXJaHCKUI mpoueccyalsHbll Koaeke Poccuiickoit @eneparuu ot 14.11.2002 N 138-®3 (pen. ot 30.12.2015)
(c u3M. u jom., Betym. B ety ¢ 01.01.2016) // "Cobpanue 3akoHoAaTensctBa PO", 18.11.2002, N 46, ct. 4532,

10 I'ypa I''M. [Ipo6neMsbl mpeacTaBUTENHCTBa KaK BO3MOYKHOCTH OCYIIECTBICHUS TpakaaHCKuX mpas // Tepputopus
Hayku. — 2013. — C. 18.

1 I'yxkoB B.A. IlpexactaBuTensCcTBO B TpakmaHckoM mipaBe // FOpmamueckas Hayka W IIpaBOOXpaHUTEIbHAsS
npaktuka. - 2014. - Ne 8. — C. 21
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Takxe HE0OXOAUMO BHIETh Pa3IMYUE B JIEATECIbHOCTH MPEICTABUTENS U
JEATEeIbHOCTH OpTaHa opuandeckoro mua. Oprad pUIAYEeCKOTO JIMIA HENb3s
Ha3bIBaTh MPEICTaBUTENIEM Ha TOM OCHOBAHUU, YTO MPEJOCTABICHHBIN eMy 00beM
[paB CIIy’KUT ACUCTBUSAM U PE3YJIbTaTaM CaMOT0 FOPUANYECKOTO JIMLA, U IOITOMY
OpraH IOPUIUYECKOTO0 JMIA B IOBEPEHHOCTU BOOOLIE HYK1aThCsl HE OyIeT.

TperbuM JHUIIOM MOXKET BBICTYNATh Takxke JMOO0 ¢uznueckoe, MO0
IOPUJIMYECKOE JIMIO, C KOTOPBIM MPEACTABUTENL BCTYNUT B TPaXIAHCKOE
IIPAaBOOTHOIIEHUE WM CIEIKY OT UMEHHM JOBEpUTENsl. B KauecTBE TPEThbUX JIHIL
MOTYT BBICTYNaThb BCE€ CYOBEKTHI MpaBa, 00Jajarole MpaBOCYObEKTHOCTHIO.
ENVMHCTBEHHBIM OTrpPAaHUYEHUEM SBJSIETCA COBIAAEHUE TPETHEro JMLNA U
NPENCTABUTENS (3alpeT MPEACTAaBUTENO 3aKIIOYaTh CHIEJIKM B OTHOLUEHHU CE0s
JUYHO), a TaKKe 3alpellaeTcsi COBEpPUIATh CHENKHM MEXAY CTOPOHAMH, €CJIU
NPENCTAaBUTENb SIBJSIETCS. OJHOBPEMEHHO NPE/ICTABUTEIEM OOOMX CTOpPOH (3a
MCKITIOUEHHEM KOMMEPUECKOTO MPEICTABUTEIbCTBA) .

TakuM 00pa3oM B OTHOILEHUSIX JOBEPUTEIbCTBA O0Opa3yeTcs TPU LIETIOYKU
OTHOIIEHWHA — MEXKIYy [PEICTABUTEIEM U  MNPEACTABILIEMBIM, MEXIY
NPEICTABUTENIEM U TPETHUM JIMIIOM U MEXKIY IPEICTABIIEMBIM U TPETHUM JIUIIOM.

[lo moBoay TOro, Kakve€ M3 3TUX OTHOLICHWM MMEHOBAaTh OTHOIIECHUSIMU
MpeCTaBUTENLCTBA, BeAyTcs cropbl. Tak, Toactoir m CepreeB CUMTAIOT, YTO
NepBbIE JBa OTHOUICHHS] €CTh COOTBETCTBEHHO BHYTPEHHSAS M BHEIIHSAS CTOPOHBI
IPEICTABUTENLCTBA, @ OTHOLIEHHUS IPEICTABIIIEMOTO U TPETHETO JIMLA — PE3YJILTAT
OCYIICCTBIICHUA NPEACTABUTENLCTBA, a B.A.PSCEHIIEB cUMTaeT, 4TO UMEHHO
OTHOILUEHUS MIPEACTABIAEMOTO U TPETHETO JIULIA SBIISIIOTCS IPEICTABUTEILCTBOM, B
TO BpPEMsI KaK OTHOILIECHUS MEXAY NMPEICTABUTEIIEM U MPEACTABISIEMBIM — BCErO
JIUIIb TPEATOCHUIKA IPEICTABUTENCTRA .,

B mobom ciydae, Bce mNpaBOBbIE TMOCIEACTBHS BO3HUKAIOT HE MJIA

npeacTaBuICipl, a Jid  HOpCACTaBIEICMOTIO. HaanMep, IIpu  3aKJIIHOYCHUU

12 Ceprees A.Il., Tosncroii FO.K. I'paxkmanckoe mpaso. T.1. — M.: IIporpecc, 2014. C. 173

% Pacenues B.A. IpoucxoxkeHWE TPEACTABUTEIILCTBA M €r0 CYIIHOCTh B OypiKya3sHOM TpakIaHCKoMIIpaBe //
Bompocs! rpaxkpanckoro npasa. Yuensle 3amucku BIO3U. Bemryck X / OtB. pen. B.A. Pacennes. M.:M3natenscTBO
BIO3U, 1960;
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MPEACTABUTENIEM MMOKYIIATENS IOTOBOPA KYIUIM-IPOJAKH OT UMEHHU APYrOro Juia

IMOKYIIaTCJICM CTAaHOBUTCSA HpCI[CTaBJIHeMl)If/'I.

1.3. OcHoBaHue, popMa U CPOKHU NMPeICTABUTEIBCTBA B I'PAKIAHCKOM NpaBe

CormacHo crtatbe 185 'K P® /IoBEpEeHHOCTHIO MPU3HAECTCS MUCHMEHHOE
YIIOJTHOMOYHE, BBIJIABAEMOE OJTHUM JIMLIOM JIPYTOMY JIMILY WM APYTUM JIMLAM JJis
NpEICTaBUTEILCTBA MEPEl TPETHUMU JIULIAMHU.

JoBepeHHocT oT MMeHu ManojieTtHux (ctathsa 28 'K P®) u ot umenu
HeneecnmocoOHBIX Tpaxkaad (ctatest 29 I'K P®) BeimaroT uX 3aKOHHBIE
IPEICTABUTENM.

[IucpbMEHHOE YIIOJIHOMOYME HA COBEPIICHUE CHEIKH IHPEICTaBUTEIEM
MOXKET OBITH IPEICTABIEHO IpEeICTABIIIEMBIM HEMOCPENCTBEHHO
COOTBETCTBYIOIIEMY TPEThEMY JIMI[y, KOTOpPOE€ BIpPAaBE YJIOCTOBEPUTHCS B
JUYHOCTH MPEACTABIIEMOTO0 W claelarb 00 3TOM OTMETKY Ha JOKYMEHTE,
MOATBEPIKIAIOIIEM MOJTHOMOYHS TIPEICTABUTEIIS.

[lncpkMeHHOE YMOIHOMOYME Ha TMOJy4YeHHE MpPECTaBUTEIEM TpaKAaHUHA
ero BKJIaJa B 0aHKe, BHECEHHUE JIEHEKHBIX CPEJCTB HAa €ro CUeT Mo BKIaay, Ha
COBEpILEHUE OTepaluii Mo ero 0AaHKOBCKOMY CUETy, B TOM YMCIIE MOJy4EeHHE
JIEHeXHBIX CPEACTB € €ro OaHKOBCKOIO CYeTa, a TakkKe Ha IMOJIyuyeHHUe
alpeCOBaHHOW €My KOPPECHOHIEHIIMM B OpPTaHU3alMH CBSI3H MOXET ObITh
NPEICTABICHO MPEACTABISIEMbIM HEMOCPEACTBEHHO OaHKy WIM OpTraHU3aluu
CBSI3H.

[IpaBuna rpakJaHCKOTO KOJEKCa O JOBEPEHHOCTU NMPUMEHSIOTCS TaKKE B
ClydasiX, KOrja MOJHOMOYHUS MPEACTaBUTENS COJEpXkKarcs B JOTOBOPE, B TOM
Yuclie B JIOTOBOPE MEXIY TMPEACTaBUTENEM U TMPEACTABISEMbIM, MEXKIY
NPEACTABIEMBIM U TPETHUM JIMIIOM, JIMOO B PEIICHUH COOpaHUs, €CII UHOE HE
YCTAHOBJIEHO 3aKOHOM HJIM HE IPOTUBOPEYUT CYILECTBY OTHOIIECHUH.

B ciydae BbI1auu JOBEPEHHOCTH HECKOJILKUM MIPEICTABUTENISAM KaXKIbIA U3

HHUX O6J'IaI[a€T IMOJIHOMOYHAMH, VYKA3dHHBIMH B HOOBCPCHHOCTH, CCJIM B
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JIOBEPEHHOCTH HE MNPEAYCMOTPEHO, YTO IPEACTABUTEIN OCYIIECCTBISIIOT HX
COBMECTHO.

[IpaBuna crtatbu 185 I'K P® COOTBETCTBEHHO NPUMEHSIOTCA TaKXKe B
CITy4asiX, €CJIM JOBEPEHHOCTh BblJIaHA HECKOJIBKUMU JIMIIAMH COBMECTHO.

B cootBercTBUM ¢ monoxeHusamu ctatbu 185.1 'K PO nosepenHocTh Ha
COBEpIIICHUE CICNIOK, TPEOYIONMX HOTApUATbHOM (JOPMBI, HA TTOJ[a4y 3asBJICHUN O
FOCYJTApCTBEHHON PETHCTPALMM TPAB WIA CJIICJIOK, a TaKXKEe Ha PacHOPSHKCHUE
3apETUCTPUPOBAHHBIMU B TOCYIApCTBEHHBIX pEecTpax IMpaBaMH JOJDKHA OBIThH
HOTApUAJIBLHO YAOCTOBEPEHA, 3a HCKIIOUYEHUEM CJIydyaeB, MNPEAYyCMOTPEHHBIX
3aKOHOM.

K HOTapuampHO yJI0CTOBEPEHHBIM IOBEPEHHOCTSM ITPUPABHUBAIOTCS

1) nOBEepEHHOCTH BOEHHOCIYXAIUX WM APYTUX JHIl, HAXOJAIIMXCS Ha
U3JICYECHUU B TOCIIUTAIISIX, CAHATOPUSIX U IPYTUX BOCHHO -JIEU€OHBIX YUPEKICHUSX,
KOTOPBIE YJIOCTOBEPEHBI HAUAIIbHUKOM TaKOTO YUPEKICHHUS, €Er0 3aMECTUTEIIEM T10
MEJIUIIMHCKOW YaCTH, a MMPHU UX OTCYTCTBUM CTAPIIUM WM JIEKYPHBIM BpauoM;

2) NOBEPEHHOCTH BOCHHOCIYXAIIUX, & B MyHKTAaX IHCJIOKAIIMU BOWHCKUX
yacTed, COCIMHECHUM, YUPESKICHUWHA W BOCHHO-YYEOHBIX 3aBEACHHM, TAE HET
HOTApUAJLHBIX KOHTOP M JAPYTHMX OPraHOB, COBEPIIAIONIMX HOTAPUAIbHbBIC
JEHCTBUS, TAKXKE IOBEPECHHOCTH paOOTHHUKOB, YJICHOB MX CEMEH M YJICHOB ceMei
BOCHHOCITY’KAIlUX, KOTOPBIE YAOCTOBEPEHbl KOMAHAWPOM (HAYaJIbHUKOM) ITHX
YaCTH, COCITUHEHUS, YUPEKICHUS WM 3aBEICHUS,

3) AOBEPEHHOCTH JIUII, HAXOASIIMXCS B MECTaX JIMIIEHUSI CBOOO/IbI, KOTOPHIE
yI0CTOBEPEHbI HAYATLHUKOM COOTBETCTBYIOIIEIO MECTa JIMIIIEHUSI CBOOOIbI;

4)  JOBEPEHHOCTH  COBEPIICHHOJIETHUX  JEECIMOCOOHBIX  TIpaxkaH,
HaxOJSIIMXCA B YUPEKACHUAX COUMATBLHOW 3allUThl HACEJIEHUsSI, KOTOPbIC
YIOCTOBEPEHBI aJIMHUHUCTPAIIUEH STOTO YUPESKICHHUS WM PYKOBOJHUTENEM (€ro
3aMECTUTENIEM) COOTBETCTBYIOILIEIO OpPraHa COIMaIbHOM 3aIMTHI HACEJICHUS.

JloBepeHHOCTh Ha TOJy4YeHHE 3apa0OTHOW TUTaThl W HHBIX IUIATEXKEH,
CBSI3aHHBIX C TPYAOBBIMH OTHOILICHUSIMU, HA MOJIYYE€HHE BO3ZHArPAKIEHUS aBTOPOB

U wu3o0perarened, TEHCUH, TMOCOOMH W CTUNCHAWN WIA Ha TMOJIy4YCHHE
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KOPPECIOHACHIINH, 32 MCKIIOYEHUEM IEHHOW KOPPECMOHACHIINH, MOXKET OBITh
yIOCTOBEpEHA OpraHu3alMeld, B KOTOPOH MOBEpHUTENb padOTaeT WIM yYUTCS, U
aIMUHHUCTpALMEH CTAIlMOHAPHOTO JIEYeOHOTO YUYPEXKACHHUS, B KOTOPOM OH
HAXOJUTCS Ha U3JICYCHUU. Takas TOBEPEHHOCTh YAOCTOBEPSIETCS OECIIaTHO.

JI0OBEpEHHOCTH OT UMEHH IOPUIMUECKOTO JIMIIA BBIIACTCA 3a MOAMUCHIO €ro
PYKOBOJUTENSI WJIM WHOTO JIMIA, YIOJHOMOYEHHOTO Ha ATO B COOTBETCTBUU C
3aKOHOM U YUPEAUTEILHBIMU JTOKYMEHTAMH.

B cootBerctBum co ctarbelt 186 'K P® ecnu B 1OBEpEHHOCTH HE yKa3aH
CPOK e¢ JIeUCTBUS, OHA COXPAHSET CHIy B TEUCHHE T'0Jla CO JHS €€ COBEPIICHUS.
Kpome Toro, mOBEpeHHOCTh, B KOTOPOW HE yKa3aHa Jara €€ COBEpIICHHS,
HUYTOXHA. Y 10CTOBEPEHHAs HOTAPUYyCOM JOBEPEHHOCTb, MPEIHA3HAYEHHAS JJIs
COBEPULICHUSI NIEUCTBUM 3a T'PAHULIEW M HE COJEpKalllasg yKa3aHHEe O CPOKE €e
JEUCTBUS, COXPAHSET CUIIY 10 €€ OTMEHBI JIMIIOM, BBIJABIINM JOBEPEHHOCTD.

JIuio, KOTOpOMY BbIJIaHA JOBEPEHHOCTH, JIOJHKHO JIMYHO COBEpIIATh TE
JeUCTBUS, HA KOTOPbIC OHO YIOJHOMOYEHO. OIHAKO, OHO MOKET MEPEJOBEPUTH UX
COBEpIUICHUE IPYTOMY JIUILY, €CJIH YIIOJIHOMOUYEHO Ha 3TO JIOBEPEHHOCTHIO, a TAKKE
€CIM BBIHYXKIEHO K OJTOMY CHJIOK OOCTOSTENHCTB JJISI OXPaHbl HHTEPECOB
BBIJIABIIIETO JIOBEPEHHOCTH JIMIA M JOBEPEHHOCTh HE 3aMpeIacT nepeaopepue (CT.
187 'K PD).

Jluno, mepemasiee MOJHOMOUYMS APYroMy JIMILY, JAOJDKHO H3BECTUTH 00
3TOM B pa3yMHBIH CPOK BBIJIABIIEE JTOBEPEHHOCTH JIMIIO W COOOILIUTH €My
HEOOXOJIMMbIE CBEJICHUS O JIMIE, KOTOPOMY TMEpeJaHbl MOJHOMOYMS.
HeucrnionHenue 3Toil 00513aHHOCTU BO3JIaraeT Ha Mepe/aBIiee MOJTHOMOYHUS JIUIO
OTBETCTBEHHOCTh 3a JICHCTBUS JIUIIA, KOTOPOMY OHO Mepeaio MOJHOMOYMS, KaK 3a
CBOM COOCTBEHHBIE.

JloBepeHHOCTh, BBIABaeMass B TIOPSJAKE TMeEpeaOBepHsi, ODKHA OBITh
HOTapHAILHO YOCTOBEPECHA.

[IpaBuO0 0 HOTapUAIBHOM YAOCTOBEPEHHUH JTOBEPEHHOCTH, BbIJIABAEMO B

MNOPAAKE IICPpCAOBECPUsA, HE IMNPHUMCHACTCA K JOBCPCHHOCTAM, BblAaBACMLBIM B
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MOPSIJIKE TEepeAoBEpHUsl IOPUANUCCKAMHU JIULAMHU, PYKOBOJUTEISIMU (QUIMAIOB U
MPEICTABUTEIHCTB FOPHUINYESCKUX JIHII.

Cpox neicTBUsl TOBEPEHHOCTH, BBIJIAHHOW B MOPSAKE MEpPeaoBEpHUs, HE
MOKET MPEBBIIIATE CPOK JACHCTBUS JOBEPEHHOCTH, HA OCHOBAaHUU KOTOPOMl OHA
BbiJlaHa. [Ipu 3TOM, eciM MHOE HE yKa3aHO B JIOBEPEHHOCTHU WJIM HE YCTAHOBJICHO
3aKOHOM, MPEICTABUTEIb, MEPEAABIIMNA MOJTHOMOYHUS JPYTOMY JIUIy B MOPSIAKE
nepeoBeprsi, HE YTpauMBaeT COOTBETCTByWIIME TmogHoMouus. Ilepemaua
MOJTHOMOYHH JIMIIOM, TTOJYYHBIIMM 3TH MTOJTHOMOYHS B PE3yJIbTaTe MepeoBepHs,
apyroMy Juily (mociemayroliee MepeoBepue) He JOIYCKAaeTCs, €Cid MHOE He
IPETYCMOTPEHO B IEPBOHAYATBHOM TOBEPEHHOCTH WJIM HE YCTAaHOBJICHO 3aKOHOM.

Crarbeit 188 'K P® nepeunicienbl NpUUUHBI BO3MOKHOTO MPEKpAILEHUS
JIOBEepeHHOCTH. K HUM OTHOCSTCS:

1) ucteuenusi cpoka JTOBEPEHHOCTH;

2) OTMEHBI JOBEPEHHOCTH JIMIIOM, BBIJABIIMM €€, WM OJHUM U3 JIHII,
BBIJIaBIIIMX JIOBEPEHHOCTh COBMECTHO;

3) oTKaza Jiiiia, KOTOPOMY BbIJIaHa JOBEPEHHOCTh, OT MOJTHOMOYHH;

4) mpekparieHus PUIAIECKOTO JIUIA, OT UMEHU KOTOPOTO WA KOTOPOMY
BBIJIaHA JTOBEPEHHOCTh, B TOM YHCJIE B pe3yJbTaTe €ro peopraHusanuu B popme
pasaeneHusi, CAUSTHUS WA MPUCOSTUHEHUS K IPYTOMY IOPUIAYECKOMY JIUILY;

5) cMepTH TpaxJaHWHA, BBIAABIIETO JJOBEPEHHOCTh, NPHU3HAHUS €Tr0
HE/IeeCIoCOOHBIM, OTPAHUYCHHO JIEECTIOCOOHBIM MITH 0€3BECTHO OTCYTCTBYIOIIHM;

6) cMepTu rpakJaHuHa, KOTOPOMY BblJIaHa JJOBEPEHHOCTh, IPU3HAHUS €0
HEZ1eeCT0COOHBIM, OTPAHUYEHHO 1€ECTIOCOOHBIM MM 0€3BECTHO OTCYTCTBYIOLIHM;

7) BBeIEHUSI B OTHOIICHWW MPEICTABISIEMOT0 WM TMPEICTABUTENS TaKOU
npoueaypbl OaHKPOTCTBA, MPH KOTOPOM COOTBETCTBYIOIEE JIMIIO YTpayWBaeT
MIPaBO CaMOCTOSATEIHLHO BbIIABaTh JOBEPEHHOCTH.

JIuto, KOoTOpOMy BBIJIaHA JOBEPEHHOCTh, BO BCSIKOE€ BpPEMS MOJXKET
OTKa3aThCsl OT MOJTHOMOYHUH, a JIUIIO, BBIJABIIEe JOBEPEHHOCTh, MOKET OTMEHHUTH

JIOBEPEHHOCTh WJIM TIEPE0BEPHUE, 32 UCKIIOUCHUEM CIIydas, TMPEeIyCMOTPEHHOTO
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cratbeii 188.1 'K P®. Cormamenne o0 oTkaze OT 3TUX mpaB HUYTOXHO. C
MPEKPALICHUEM JTOBEPEHHOCTH TEPSAET CUILYy U TIEpEIOBEPUE.

Crnenyer Takke yHOMSIHYyTh O 0€30T3hIBHOM JOBEPEHHOCTH. B cuity ctarbu
188.1 'K P® B rnenmax ncnosmHenus i o0ecriedyeHust UCIOJHEHUA 00s3aTeIbCTBA
NPEACTaBISIEMOr0 TMepe] MPEACTaBUTENIEM WIM JIMIaMU, OT HMEHM WIH B
UHTEpEecaXx KOTOPBIX JCHCTBYeT TPEACTAaBUTEIb, B CIydasX, €CJIM TaKoe
00s13aTeNbCTBO  CBA3aHO  C  OCYUIECTBIEHHMEM  MNPEANPUHUMATENbCKON
NeSATeIbHOCTH, TIPEACTABIISIEMbI MOJKET yKa3aThb B JOBEPEHHOCTH, BbIJAHHOM
MPEACTaBUTEIO, HAa TO, YTO 3Ta JOBEPEHHOCTh HE MOXET ObITh OTMEHEHa 0
OKOHYaHHUS CpOKa €€ JCUCTBUS JMOO MOXET OBITh OTMEHEHa TOJBKO B
MPEAYCMOTPEHHBIX B JOBEPEHHOCTH CiIydasix (0€30T3bIBHAS JOBEPEHHOCTD ).

Takass TOBEpEHHOCTh B JIOOOM CIy4ae MOXKET OBITh OTMEHEHa II0CJIe
MpEeKpalieHus TOro 00s3aTeNbCTBa, JUJIsl HUCIOJHEHUS WM oO0ecrnedeHus
UCIIOJIHEHUSI, KOTOPOTO OHAa BbIJIaHA, a TaKXKe B JIIOOOE BpeMsi B ciydae
3JI0ynoTpeOJieHUs MPEACTABUTEIEM CBOUMHU TOJHOMOYMSIMH, PABHO Kak U TpHU
BO3HUKHOBEHUU OOCTOSITEIHCTB, OYEBUHO CBUICTEILCTBYIOIMX O TOM, YTO
JaHHOE 3JI0YNOTPEOJICHNE MOXKET MIPOU3OUTH.

be3oT3pIBHAS TOBEPEHHOCTH JOJDKHA OBITh HOTAPHAILHO YIOCTOBEpPEHA U
COJIepXaTh MPSIMOE YKa3aHWE Ha OTrPaHUYEHHE BO3MOKHOCTH €€ OTMEHBI B
COOTBETCTBUU ¢ MyHKTOM 1 cTarbu 188.1 'K PO.

Jlumo, KOTOpoMy BbIJaHa O€30T3bIBHAS JIOBEPEHHOCTh, HE MOXKET
nepe10BEPUTH COBEPIICHUE JEUCTBUHM, HA KOTOPHIE OHO YIOJIHOMOYEHO, JPYTOMY
JIMITY, €CJIM UHOE HE IPEAYCMOTPEHO B IOBEPEHHOCTH.

Jluto, BbIJIaBIIIeE JOBEPEHHOCTH U BIOCJEICTBUM OTMEHUBIIIEE €€, 00513aHO
U3BECTUTH 00 OTMEHE JIMI0, KOTOPOMY TOBEPEHHOCTh BbIJIaHa, @ TAKKE U3BECTHBIX
eMy TPEThUX JIUII, JJIs IPEACTABUTEIHCTBA MEPEl KOTOPBIMH JaHa TOBEPEHHOCTD.
Takas >xe 0053aHHOCTh BO3JIaraeTCsi Ha MPABONPEEMHUKOB JIWIIA, BBIIABIIETO
JIOBEPEHHOCTb, B CIIydasx €€ NpeKpalleHus [0 OCHOBAaHUAM, IPEAYCMOTPEHHBIM B

noamyHkTax 4 u 5 nynkra 1 ctateu 188 'K PO.
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O6 oTMEHe JOBEPEHHOCTH MOJXKET OBITh CJellaHa MyOJIWKaIlus B
oGUIIHaTFHOM U3JaHUH, B KOTOPOM OITyOJIMKOBBIBAIOTCS CBEICHHS 0 OAaHKPOTCTBE.
B sTom cnydae moamuch Ha 3asABICHUH 00 OTMEHE JOBEPEHHOCTH JOJDKHA OBITH
HOTApUAIBbHO 3aCBUACTEIHCTBOBAHA. TPEThHU JIMIIA CYUTAOTCS M3BEIICHHBIMH 00
OTMEHE JTOBEPEHHOCTH IO WCTCUCHHWH MECSIa CO JHA YKa3aHHOW IyOJIMKaIlHH,
€CJIM OHU He OBIIIM M3BEIICHB 00 OTMEHE JTOBEPEHHOCTH PaHee.

Eciu Tperbemy Uiy mpeabsBiieHa T0BEPEHHOCTD, O IPEKPAIICHHH KOTOPOH
OHO HE 3HAJIO U HE JIOJDKHO OBIJI0 3HATh, IIpaBa M 00S3aHHOCTH, TPUOOPETCHHBIC B
pe3yibTare JACHCTBUHN JIMIA, TTOJTHOMOYMS KOTOPOTO IPEKpaIIeHbl, COXPAHSIIOT
CHITY JUIS TIPEACTABISIEMOTO H €TI0 IPaBOIPEEMHUKOB.

[lo mpekparmieHny JOBEPEHHOCTH JIMIIO, KOTOPOMY OHA BBIJIaHA, WU €T0
IPaBOTIPEEMHUKH 00sI3aHbI HEMENJICHHO BEPHYTh JOBEPEHHOCTD.

Takum oOpa3om, TPaMOTHO COCTaBJCHHAs JOBEPEHHOCTh C YyKa3aHUEM
CPOKOB, 00bEMOM TIPaB U TOJHOMOYHH MOCIYKUT XOPOIIEH MOMOIIIBIO JIUI[AM B
COBEpPIIICHUN Pa3JIMIHOTO pojJia cAeNoK. B ¢cBOIO e odepenb, Mpu HEMpaBUIbHO
COCTaBJICHHOW JTIOBEPEHHOCTH JIMIIO PHUCKYET MOTEPSATh HE TOJHKO BO3MOIKHYIO

BBITOZY, HO TAKIKC 1 UMYIIICCTBO, KOTOPBIM OHO pPacCIIoJiaracr.
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I'nasa 2. IlpaBoBoe peryiupoBaHue BUI0OB NMPeACTABUTEIbCTBA
2.1. Buabl npecTaBuTEIbCTBA

I'paxxnanckoe 3akoHoaarenbcTBo (cT. 182 'K P®) 3akperuisier Tpu Buaa
npeacTaBuTenbcTBa. K HUM OTHOCUTCS MPEACTABUTENHCTBO MO JIOBEPEHHOCTH
(MHaue ero Ha3bIBAIOT JOOPOBOJILHBIM), MPEACTABUTEIHCTBO, OCHOBAHHOE Ha
3aKOHE (3aKOHHOE MPEACTABUTEIHLCTBO) U MPEACTABUTEIHCTBO, OCHOBAHHOE Ha
aIMUHUCTPATUBHOM aKTe.

Packpoem kaxabIii M3 TaHHBIX BUIOB O0Jiee MoapOoOHO.

[lepBbIii BUA MPEACTaBUTEILCTBA — ATO JOOPOBOJBLHOE MPEACTABUTEILCTBO.
OHO HaYMHAETCS HA OCHOBAHMM COTJIAIICHUS, TO €CTh JOOPOBOJILHOTO IOTOBOPA
MEXIy TMpeACTaBIIeMbiM M mpenacTtaButeneM. [logoOHOe mnpencTaBUTENbCTBO
MOXET ObITh O0(GOPMIIEHO pa3JUYHBIMU BUJIAMH JIOBEPEHHOCTH — pPa30BOM,
CIIELIMAIbHOM WJIA T€HEPAITbHOM, M Pa3HBIMU BUJIAMU JIOTOBOPOB — ar€HTUPOBAHUS
i nopydeHus. OCHOBaHMEM Haudaja J0OPOBOJBLHOTO MPEIACTABUTEILCTBA B
TEOPUW TIpaBa CHPaBEJIMBO Ha3BaHAa HEOOXOIUMOCTh «PaCHIMPATh CQepbl
JEATEIbHOCTH JIMIA WIA 3aMEHSATh JIMIO [0 BPEMEHHOW HEBO3MOXKHOCTHU
CaMOCTOSITEIbHO COBEPIIUTDH HOPUIUUYECKUE JESHCTBUSI 1,

K 1006poBOIEHOMY TPEACTaBUTEILCTBY MOYXKET TakKe OBITh OTHECEHO H
MIPEACTaBUTEILCTBO, KOTOPOE BHITCKACT HE M3 (akTa mpeacTaBicHus. Mimeercs B
BUJly CJy4yau, KOTJa OJIHO JIMII0 JIEMCTBYeT B HWHTEpecax Japyroro 0e3
IOPUJIMYECKOTO Ha TO OCHOBaHUsA. MOTHBAIMEH K TOJOOHOMY TIPEACTABUTEIHCTBY
CJIY’KUT TOBAPHUIIIECTBO MEXKY CTOPOHAMHU JIOTOBOpa 0BepeHus (apyx0a) r

K npyromy Bumy 1006pOBOJLHOTO MPEACTABUTENHLCTBA MOKHO TPUIUCIIUTh
KOMMEpPUYECKOE MPEACTaBUTENLCTBO. (COrjacHO TOJIOKEHUIM T'PaKIaHCKOTO
3aKOHO/AATENIbCTBA, KOMMEPYECKUM MPEACTABUTENEM BBICTYIIAET JIUIIO, KOTOPOE HA

MOCTOSIHHOM  OCHOBE  NPEACTaBISIET HMHTEPECHl  MPEANPUHUMATENS  IpU

1 Manbxosekass A.M. Bupl MpeCTaBUTENbCTBA B rpaxkaaHckoMm mpase. — M.: Cratyt, 2013. C. 142
15 Koporkosa J[.b. OCHOBaHMS BOSHHKHOBEHHS M NPEKDAIICHHsS JOTOBOPHOIO NpPEICTABUTEIECTBA // BecTHHK
ITepmckoro yamBepcutera. — 2011 — C. 16
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odopMIIEGHUH MEXIy HHMU JOTOBOPOB B cdepe mpeanpuHUMaTEIbCKOMN
nestenpHoCcTH . ClIeQyeT  ydecTb, 9TO  COACPIKAHHE  KOMMEPUYECKOTO
MPENCTAaBUTENHCTBA OYJET OTVIMYHO OT TPAAMIIMOHHOTO BUJA NIPEICTABUTEIHCTBA
[0 HEKOTOPBIM OCHOBAaHMSIM. KOMMEpUECKUN MPEICTABUTENL YIIOJTHOMOYEH Ha
3aKJIIOUYEHHE CHENIOK IPHU 3TOM BBICTyIAasi OJHOBPEMEHHO IPEICTABUTEIEM 000UX
CTOPOH JOTOBOpPA, YTO HENOMYCTUMO B MHBIX CIIydyasX. YUUTHIBas CHELUPUKY
noJ00HOTO pojJa CHENOK TpPaXIaHCKOE 3aKOHOJATENbCTBO MPEIYCMOTPEIO
npaBWia, HEOOXOJIMMbIE K HCHOJHEHHIO. Tak, HE0O0XOJWMO corjacue Ha
COBEpIICHHE CJAeNKh OoT obeux cTopoH. bonee Toro, komMMepueckui
NPEACTaBUTENb JOJDKEH HMETh MPSMO BBIPAKEHHBIE IOJHOMOYHS, KOTOpbIE
pa3pelaT eMy OJHOBPEMEHHO MNPEACTaBIATh 00€ CTOPOHBI cAeinkd. [laHHbIE
MOJITHOMOYHSI MOTYT OBITh 3aKperuieHbl B MHCHBMEHHBIX JOTOBOpAx, JHOO
JIOBEPEHHOCTSX, BHIIAHHBIX HA [PEICTABUTEIIS KAXKIOM JOBEPSIEMON CTOPOHOI .
B TO ke BpeMs, KOMMEpPUYECKHN MPEACTABUTEIb HAJEIECH IMpaBaMU W
00s13aHHOCTSIMHU, KOTOPBIE 00sI3aTENbHbl K UCIIOJIHEHUIO, HO HE MPEAYCMOTPEHBI
JI0roBOpoM pAoBepeHHOCTH. K 1omo0HBIM 00s3aTebCcTBAM MOKHO OTHECTH
00s13aHHOCTh XPaHUTh KOMMEPUYECKYIO TalHYy.

Bropon BuA MNpEnCTAaBUTENBLCTBA — 3aKOHHOE MNPENCTABUTENIBCTBO.
CopnepxaHue MaHHOTO BHJA NPEACTABUTENLCTBA YXKE MPEIOINPEIAEICHO €ro
Ha3BaHWEM. OTO CaMblii TEPBBIA BHJ TPEICTABUTEIBCTBA, KOTOpPOE OBLIO
3aKpEIUICHO TPaXJTaHCKUM 3aKOHOAATEIbCTBOM. 3aKOHHOE IPENCTABUTEIbCTBO
MOBCEMECTHO PACIPOCTPAHEHO U B HAIlleH OObIJICHHOW )KU3HU. TaKOBBIM ABJISIETCS
IIPEACTABUTENBCTBO HECOBEPIICHHOJETHUX JAETEHW HX POAUTEISIMH, KOTOPOE
OpenonpeaeneHo caMuM (akTOM CEMEMHBIX OTHOIIEHWM W OTLOBCTBA U
MatepuHcTBa. To ke mpaBuiio OyAeT AeMCTBOBATh U JIJIsl HECOBEPIICHHOIETHUX B
BO3pacTHOM Kareropuu oT 14 1o 18 jeT B OTHOIIEHUU CAEIOK, KOTOPhIE OHHU €IIIe
HE B MpaBe COBEPUIATH: PACIOPSKATHCS CBOUM 3apa00TKOM, CTUICHIMEN WU

HHBIMHX  A0XOJaMH; OCYIICCTBJLATL IIpaBa aBTOpa IIPOU3BCACHUSA HAYKH,

15 Hemsromina E.n IOpumrueckas cymHocTh TpenctaButeNbeTBa. // BectHuk OMmckoro yHuBepcutera, 2012, —
C.14.
1 3ajinesa JI. B. [IpeacTaBUTEILCTBO M MOCPEAHNYECTBO B rpakaanckoM mpase. — M.: [lpocnext. C. 152
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JUTEpaTypbl WM HCKYCCTBa, M300PETEHUS WM HHOTO OXPAaHSIEMOTO 3aKOHOM
pe3yJibTaTa CBOEH MHTEJUIEKTYAIbHOW JNEATEIbHOCTH, B COOTBETCTBUU C 3aKOHOM
BHOCUTB BKJIAJIbl B KPEAUTHBIE YUPEXKACHUS U PACTIOPSIKATHCSA MMM, COBEPIIATH
MeJIKe OBITOBBIE CHEIKH M WHBIE CAEIKH, MIPEIYCMOTPEHHbIE IIYHKTOM 2 CTaThbU
28 I'paxxmanckoro kojekca PO.

Cnenys 6ykBe ctatbu 32 'K PO, onekyHbl TakKe CUUTAIOTCSI 3aKOHHBIMU
IIPEACTABUTEISIMHU I1OJIOTIEYHBIX U COBEPINAIOT OT UX UMEHU U B UX MHTEPECAX BCE
HeoOxoaumbie caenku. Kpome Toro, BONpPEKH pacnpoCTPaHEHHOMY MHEHHUIO,
MOTNIEYUTENI HE SABJSIIOTCS MpeAcTaBUTENsIMH. OHM TOJILKO JAlOT COrjacue Ha
COBEpIICHHWE KaKUX-TUOO CIENOK, KOTOpbIe JIMIIO, HAaXOJAIeecss IO
MIOTICYUTEIHCTBOM HE BIPaBE COBEPIIUTH camocTosTenbHO (cT. 33 'K PD).

Crnenyronmii  BHJI NIPEACTABUTENBCTBA — 3TO  IPEACTABUTEIBLCTBO,
OCHOBAHHOE Ha aJIMUHUCTPATUBHOM aKTe. HEKOTOpBIE MpaBOBEAbI HA3BIBAIOT €r0
TaKKe 00s3aTeNbHBIM . JJaAHHBIH BU IPEICTABUTEILCTBA 00S3YeT IeHCTBOBATE OT
UMEHHU, MNPEACTaBISIEMOr0 B CHWIY aJMUHUCTPATUBHOTO  PaCHOPSIKEHUA
nocyieHero. B kadecTBe mnpuMepa B JAaHHOM Cllyda€ BO3MOXHO ITPHUBECTH
MPEACTaBUTENBCTBO, KOTOPOE OCHOBAHO HA YJIEHCTBE B KOONEPATHBHOW WM
OOILIECTBEHHOIN OpraHU3allid, a TAKXKE CUTYalHI0, KOT/a OpPTraH IOPUANYECKOTO
JWIa W3JaeT MPUKa3 O HAa3HAYCHWH PaOOTHHMKA HA JOJDKHOCTH, CBS3AHHYIO C
OCYILIECTBJIEHUEM OIPEIEIEHHBIX MPEACTABUTENbCKUX (byHKIHIA:
IIPEACTABUTENLCTBO B CYyJAE, COCTABJICHUE MOPUAUYECKUX AKTOB, 3aKIIOYCHHE
CHENOK. B JaHHOM cilydae IOJHOMOYHS IIPEACTABUTENS OCHOBBIBAIOTCA Ha
aJIMUHHCTPATUBHOM aKT€ WM JOJDKHOCTHON MHCTPYKIIMU PaOOTHHKA.

VYCTaHOBIIEHME HECKOJBKUX BHJIOB IPEICTABUTENLCTBA TPAXKIAHCKUM
3aKOHO/IATEIbCTBOM OOYCJIOBJIEHO CHEU(PUKON KaXKIAbIX MPABOOTHOIICHUHN. J{7st
ynoOcTBa U 00jiee KOPPEKTHOTO BBIPAKEHHUS IMpaB U 00S3aHHOCTEM KaXKIOW W3
CTOPOH 3aKOHOM NPEAYCMOTPEH 3apaHee [MakKeT pa3JMYHbIX BHJIOB

npeacCTaBUTCIILCTBA.

18 CyxanoB B.II I'paxnpanckoe npaso. — M.: «kBEK», 2014. C. 402
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2.2. IlpaBoBasi npupoaa 1060poBOJIBLHOI0, 00513aTEJIHLHOT0 1 KOMMEPUYECKOTO

NMpeacTaBUTCJIbCTBA B I'PAKIAAHCKOM IIpaBE

3akoHOAATeNb PA3IMYacT JBA BHUJa OCHOBHOI'O IPEACTaBUTEIbCTBA — 3TO
3aKOHHOE (oOs13aTenbHOE) MPEICTABUTEILCTBO u 100pOBOJIBHOE
IIPEACTABUTEIBCTBO.

3akoHHOE (00513aTeIbHOE) MPEACTABUTENLCTBO BOSHUKAET BO BCEX CIIydasX,
KOrja JMIO JMIIEHO jaeecniocoOHocTH. (OO0s3arenbHOE MNPEICTaBUTENbCTBO
NpU3BaHO oOOEcHeunTh TpaBa W MPEAOCTaBUTh HENEECIIOCOOHOMY JIUILY
BO3MOYHOCTH MOJHOILIEHHO Y4aCTBOBATh B MMPABOBOM JKU3HU OOIIECTBA.

Kak mpaBmno, o0s3aTenbHOE MPEACTABUTENLCTBO  HANpPaBJICHO HA
peaM3alyi0 MpaB U HHTEPECOB HECOBEPIICHHOJETHUX TpaXAaH, JIMOO JIHLI,
MMCIOIIMX TCUXUYECKUX OTKIOHEHUS. Takue TmpeacTaBiIsieMble HE MOTYT
MPUHUMATh Y4YacTUS B ONPEACICHUM KOHKPETHBIX JIMI[, BBICTYIAKOIINX
OPEICTAaBUTEISIMA M HE MOTLYT ONpeNeniTh O00beM UX MOJHOMOYHM.
[IpencraBnsieMblii HE MOXKET TaK)K€ OTMEHUTH KPYT MMOJTHOMOYHUM, MM KaKUM-JTMOO
oO0pa3oM BO3JIEHCTBOBaTh HA JEATEILHOCTh mpenctaButens. CTarbsiMu
rPaXJIaHCKOT0 3aKOHOJIATENbCTBA MPEAYCMOTPEHO, YTO MNPEACTABUTENSAMHU IO
3aKOHY corjacHo ctathaM 14, 15 u 62 I'K P® BbICTYNalOT pOAUTENH,
YCBIHOBUTENN M OTeEKyHbl. llomeduTeneil B OONBIIMHCTBE CiIydaeB HE OymyT
MIPUYUCIIATh B Ka4ecTBe npeacTaBureneil B cuiry ctatbu 13 'K PO. B otimmuue ot
ONEKYyHa TOMNEYUTENNb OYJAET NPEACTAaBISATh MHTEPECHl JOBEPUTEIS TOJBKO IpHU
BEJICHUU JI€N1 B CyJlax, TMO0 JPYTruX rocyAapCTBEHHBIX YUPEKICHUAX, HAIPUMED,
00JIbHULIAX.

Hanpumep, B cootBercTBUM co ctatheil 27 @3 «O npodeccuoHaTbHbBIX
COI03aX, HX NPAaBaxX M TapaHTHSX JCSTEIbHOCTIY ~ OOIICCTBEHHBIC 00heIHHEHNS
UMEIOT KOMIIETEHIIMIO MPEICTABIATh WM 3allMIaTh MHTEPEChl CBOMX YJIEHOB
npodcoro3a, a TaKkKe APYrUX TpakIaH B OpraHax TOCyJapCTBEHHOM BIACTH,

OpTaHax MECTHOTO CaMOYIIPABIICHUS U OOIIECTBEHHBIX 00beauHeHNAX. Ho manHas

19 ®enepanbHbiii 3ak0H 0T 12.01.1996 N 10-®3 (pen. ot 31.01.2016) "O mpodeccrnoHanbHBIX CO03aX, UX MpaBax U
rapanTusx nestenpHocTr"// "CoOpanue 3akoHo aTenbetBa PO, 15.01.1996, N 3, cT. 148.
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chepa MOJTHOMOUMIA PACIPOCTPaAHSIETCS TOJIBKO Ha C(ephl AUCTBUS UHTEPECOB U
npaB npodcoro3a, U He BEIXOIUT 3a UX paMKu. B cooTBeTcTBUU cO cTatheit 11 O3
«O mpodeccHOHANBHBIX COIO3aX, HMX IMpaBaX M TapaHTUSAX ACITEILHOCTH
[Ipodcoro3bl, ux oObeAWHEHHS (accolMalyu), TEepBUYHBIE MPO(COI3HBIC
OPraHu3allvy U UX OPTaHbl MPEICTABIIIOT U 3AIUIIAIOT MPaBa U UHTEPECHI YJICHOB
po(dco1030B MO BONMPOCAM MHAUBUIYAILHBIX TPYAOBBIX U CBSI3aHHBIX C TPYAOM
OTHOIIIEHUH, a B 00JIaCTH KOJUICKTUBHBIX MPAB U UHTEPECOB — YKA3aHHbBIC MPaBa U
uHTEpechl pPaOOTHHMKOB HE3aBUCHMO OT YJEHCTBAa B Mpodcoro3ax B ciydae
HAJEJIEHUS X MTOJHOMOYHAMU Ha IPEJICTABUTENBCTBO B YCTAHOBIEHHOM MOPSIIKE.

J1oOpOBOJIBHOE K€ MPEACTABUTEIHCTBO XapaKTEPU3YETCS TeM, HAINYUe
MOJTHOMOYUIN MPEICTABUTENS OMNpEesieTcs caMuM mpencTtaBisieMbiM. O0ObeM
IpaB OoMpeAensieTcs u GUKCUPYETCs B JOBEPEHHOCTH, 3aBEPEHHON HOTApUAILHO, a
JIOBEPUTEb MOKET PETYIUPOBATh ACATEILHOCTh NPEACTABUTENS U MPEKpalaTh €
B JII000M MOMEHT METOJIOM OTMEHbI JOBEPEHHOCTH, TO €CTh PACTOPKEHUS C HUM
JIOrOBOpA TOBEPEHHOCTH.

CambIM pacnpoCTpaHEHHBIM B OOBIJIEHHO KU3HU, MTOXKATYH, MOXKHO Ha3BaTh
noropop mnopydeHus. OCHOBY COAEpkKaHUS JIOTOBOpa IMOPYYEHHS TAKXKE
COCTaBJISIIOT OTHOILEHUSA TpeacTaButenbcTBa. B cumy ctateu 971 T'K PO no
JIOTOBOPY TMOPYYEHHUS OJHA CTOPOHA (MMOBEPEHHBIN) OOS3yeTcsl COBEPIIUTH OT
MMEHU U 3a CYET JIPYroil CTOPOHBI (AOBEPUTENS) ONPENEIEHHbIE IOPUIUYECKUE
neiictBusa. IlpaBa u 0053aHHOCTH MO CJENKE, COBEPIICHHOW MOBEPEHHBIM,
BO3HUKAIOT HEMOCPEACTBEHHO y noBepUTend. J[0OroBop mopydeHuss MOKET ObITh
3aKII0YEH C YKa3aHUEM CpPOKa, B TEUYEHHE KOTOPOTO IIOBEPEHHBIM BIPaBe
NENCTBOBATh OT HMMEHU JOBepuUTENsi, WM 0e3 Takoro yka3anus. [Ipu stom
[loBepeHHblit 00sI3aH MCIOJHATH JaHHOE €My MNOpY4YE€HHE B COOTBETCTBUU C
YKa3aHUSIMH JTOBEPUTENSA. YKa3aHUs JOBEPHUTENS JOJDKHBI OBITh MPAaBOMEPHBIMH,
OCYLIECTBUMBIMHA U KOHKPETHBIMU. [I0BEpEHHBIN BIIPABE OTCTYNUTh OT YKa3aHUU
JIOBEPUTENS, €CIU MO OOCTOSTENHCTBAM Jiefla — 3TO HEOOXOIMMO B MHTEpecax
JIOBEPUTENS M TTIOBEPEHHBIN HE MOT MPEABAPUTEIHLHO 3aPOCUTh JOBEPUTENS JINOO

HE MOJy4yWJl B pa3yMHbIM CpPOK OTBeTa Ha CBOM 3ampoc. [loBepeHHbIN 00s13aH
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YBEIOMUTH JOBEPUTEIS O AOIYLIEHHBIX OTCTYIIEHUAX, KaK TOJIbKO YBEIOMIICHHUE
cTajo BO3MOXKHBIM (cT. 973 'K PD).

OcHoBaHMeM JOOPOBOJBLHOTO MPEACTABUTENLCTBA TAKXKE MOXKET OBITH U
(akT wieHCTBa B KaKUX-IMOO TBOpUYECKUX OpraHm3auusx. [lucarenb, Xyq0KHUK U
MHON TBOpPYECKH pabOTHUK BCTYNAIOT B COOTBETCTBYIOIIYIO OPraHU3aLHUIO IO
CBOEH BoJie. DTHUM 0053aTeNbLCTBOM OOYCIIOBIEH J00pOBOJBHBIN XapakTep
NPEICTAaBUTENbCTBA U 3allIUTa UX UHTEPECOB.

J1oOpOBOBHBIMYM TPE/ICTABUTEISIMU, B YAaCTHOCTH, SIBJISIIOTCS: CIIy)Kalllle
COLMAIMCTUYECKUX OpraHu3aluil, JEeUCTBYIOIME OT HMX HMEHH B CHIY
3aKJIIOUEHHOTO TPYAOBOTO JIOTOBOpAa U CHA0XEHHBIE COOTBETCTBYIOIIEH
JIOBEPEHHOCTHIO (HapUMEp, FOPUCKOHCYIbTHI, PA3HOTO POJ1a YIIOJTHOMOYEHHBIE 10
cHaOXeHHIO M COBITY) WM BBICTyMAOLME Oe3 JOBepeHHOCTH (pabOTHUKU
NpUIaBKa, KaCCUPHI U T.J.); YJIEHbI KOONIEPATUBHBIX OPTAHMU3AINM, 3aKITH0YaAIONIHE
CHEIKM OT MX UMEHHM U IO HUX YNOJHOMOYMIO; [MOBEPEHHBIEC, BBICTYMNAIOLINE B
COOTBETCTBUHU C YCIOBUSAMHU JIOTOBOPA-TIOPYUEHHUS OT UMEHH JOBEPUTETIEH OOBIYHO
HA OCHOBAHUU BbIJIAHHBIX UMH JIOBEPEHHOCTEH.

OTHOCHUTENHHO IPaBOBOTO pEeryaMpoBaHUs T0OPOBOIHHOTO
NPEICTABUTENIHCTBA JIOBEPEHHOCTHIO Y YUYEHBIX pacxoaarcs mMHeHus. Tak, B.A.
PsiceHueB cumrTaer, 4To JOBEPEHHOCTb, 3TO HE YTO HWHOE KaK OJHOCTOPOHHSS
CIeNiKa, HO CJelKa 3Ta HalpaBlieHa Ha YCTAHOBJIEHUE, W3MEHEHHue, MO0
MPEKpAaIICHUEe TPAKIAHCKUX TMpaBooTHomeHur. Ilpu stom B.A. PsceHues
NOJAYEPKUBAET, YTO MOJOOHAs CJIENKa BbI3bIBAET U3MEHEHUS B 00BEM IMpaB HE
cpasy, a PU HACTYIUICHUH KOHKPETHBIX YCIIOBHIA, THO0 IOPUANIECKHX (HaKTOB> .
[IpencraBuTenb MOKET M BOBCE HHM pa3y HE BOCIOJIb30BAThCs TOBEPEHHOCTHIO.
E.JI. HeBo3roguua, noartBepxknaas xoJ pasMmbinuieHuss B.A. PscenneBa Taxxe
NOATBEP)KJAaeT  MHEHHE, UYTO  JIOBEPEHHOCTh caMa HE  TMOPOXKAAeT
npencTaBuTeNnbCcTBa. OHA CUMTAET, YTO cama Mo cede JOBEPEHHOCTh HE MOKET

BBI3BaTh OTHOIIICHUI ,HO6pOBOJIBHOFO npeaACTaBUTCILCTBA, TAK KaAK OHA BbIPAXKACT

20 Pgcenues B.A. IpoucxoxaeHUEe TPEACTAaBUTEILCTBA M €0 CYIIHOCTh B Oyp)Kya3HOM TpakaaHCKoMIpase //
Bompocs! rpakmanckoro npasa. Yuensle 3anucku BIO3U. Bemmyck X / OtB. pen. B.A. Pacennes. M.:M3natenscTBO
BIO31, 1960;
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TOJILKO BOJIIO MIPEACTABIISIEMOT0. be3 BCTpEYHOT0 BOJICU3bSBJIICHUS TIPEICTABUTEIS
OTHOIIICHUH MPEICTABUTEILCTBA HE BO3MOMKHBI . JIeMCTBUTEIBHO, JOTHYHOCTh U
pa3yMHOCTb PacCyKAEHUS JAHHOTO X0/1a PA3MbIIUICHUSI HAIUIIO, OTHAKO UMEETCS
MIPOTHUBOIIOJIONKHAA TOYKA 3PEHUS, COTJIIACHO KOTOPOU COCTABIICHHUE FOPUIHUYECKHU
3HAYUMOI'0 JOKYMEHTa — JOBEPEHHOCTH, YK€ mIpeaonpeaeisier ToT ¢Gakrt, uyTo
OTHOIIIEHHUS JOOPOBOJIBLHOT O MPEICTABUTEIHCTBA HAYMHAIOT JIEUCTBOBATh. TO €CTh
Ha TMPOTSIKEHUU BCEro IIEpUOJia JCWUCTBUS JTOBEPEHHOCTH CUMTAETCS, YTO
MPABOOTHOIIEHUSI JOBEPEHHOCTH JJISITCS TMOCTOSHHO, a HE BO3HHUKAIOT
KPAaTKOBPEMEHHO B MOMEHTHI HEOOXOJUMOCTH MPUMEHEHUS J:[OBepeHHOCTI/I22
JlanHast TOouka 3peHHMs OOOCHOBaHA TEM, YTO JOBEPHUTEIh B JFOOOW MOMEHT
BPEMEHHM TOCTOSIHHO PHUCKYET, YTO OT €ro MMEHU MOXET ObITh COBEpIIECHA
a0comoTHO mo0as caenka. PasyMHOCTh M 00beM IPaBOOTHOIIEHUN 00YCIIOBIICHBI
3JIPaBbIM CMBICIIOM JOBEPEHHOTO.

Msbi cuutaeM, 4TOo 00Jiee OOBEKTUBHAS BTOpasi TOUKA 3PEHHUS, COTJIACHO
KOTOpPOM OTHOIIEHUS JOBEPEHHOCTH [UIATCS HAa NPOTSKEHUU BCEro CpoOKa
JNEeUCTBUSL JOBEPEHHOCTH, JMOO JO MOMEHTAa €€ OTMEHbI, a BO3HHUKAIOIIHE
KOHKPETHBIE CJHEIKH WM TPEACTAaBUTEIHCTBO HMHTEPECOB, KOTOpBIE OyAyT
BBITEKaTh W3 (DaKTa HATIMYHUS JAaHHOW JOBEPEHHOCTH — 3TO YXKE€ HWHOW BUJ
MMPABOOTHOIIEHU, KOTOPBIM MOPOXKAACTCS HAIUYUEM OTKPBITOrO JEUCTBUA
JIOBEPEHHOCTH.

[lpoanamm3upyeM  mpoOJeMbl  MPaBONPUMEHEHHs]  KOMMEPYECKOTO
npencrtaBurenbctBa. B cootBerctBHM ¢ m. 1 cr. 2 IT'K PO mnon
P EANPUHUMATETBCKOM MIOHUMAETCSI CAMOCTOSITENbHAS, OCYIIECTBIsIEMAasi Ha CBOM
PUCK IeATEIHbHOCTD, HAPABJICHHAs: HA CUCTEMAaTUYE€CKOE MOTyYeHUe, MPUOBLIN OT
M0JIb30BaHUS UMYIIIECTBOM, IPO 13K TOBAPOB, BHITIOJTHEHUH pabOT WM OKa3aHUU
YCIIYT JIULAMH, 3aPErUCTPUPOBAHHBIM B ITOM Ka4€CTBE B YCTAHOBJICHHOM 3aKOHOM
MOPSIAKE, U3 A3TOTO JIENAETCS BBIBOJ O TOM, YTO KOMMEPYECKUNU MPEACTABUTEND

JOJDKEH OBITh MPEANpPUHIMATEIEM.

! Hepsromuna EJL IpencTaBUTEILCTBO W JOBEPEHHOCTh 1O Tpaxkmanckomy mpaBy Poccum / Ionm pen B.JIL
CriecapeBa. - Omck, 2005. - 548 ¢. — C. 311-314
22 pypkenkoB C.A. I'paxnanckoe npaso Poccun. — M.: [lpocnexkr, 2014. C. 342
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CaMa KOHCTPYKIIMSI KOMMEPUECKOTO MPEICTaBUTEILCTBA OYJIET B KOpPHE
OTIMYATBCS OT TPAAUIHUOHHOTO TPEACTABUTEILCTBA. XapaKTEPHOM 4YEpTOH
KOMMEPYECKOTO TPEICTaBUTENbCTBA SBIACTCS TO, 4YTO OO0BEM mpaB Oymaer
CYILIECTBEHHO YK€, HO TiTy0ske. KoMmepueckuil mpeicTaBuTeNb BIPaBEe 3aKII04aTh
MOMUMO OOBIYHBIX TAKXKE CIEIKH, KOTOPbIE HUKTO UHOM, KPOME HEr0, COBEPIIATh
He MOoxeT. Packpoem, uTo ke nMmenock BBuAy. [lo ycinoBusm craren 184 ['K PO
JIOMYCKAETCsl 3aKIIFOYEHUE JIOTOBOPA KOMMEPUYECKUM MPEICTABUTENIEM, KOTOPBIN
OyneT BBICTyNaTh MPEACTaBUTENIEM OJHOBPEMEHHO C O00E€UX CTOPOH, O YeM YKe
HaMM YIIOMHUHAJIOCH BhIIE. B KauecTBe mpruMepa MOKHO MPUBECTU MPOJaBIa U
MOKYyTaTessi, 3aiMoJaBIia M 3aeMIIMKa, OIpSIunKa U apeHaaropa. Ho, HecMoTps
Ha TO, YTO 3aKOHOM MNPEAYCMOTPEHO, UYTO IMPEACTABUTEIL HE MOXKET COBEPILATH
CIEIKH OT HMMEHHM, MPEACTABIIEMOTO JJisi ce0d JUYHO, B MPABONPUMEHEHUU
poxaaercsi pAA  pasHorjacuid. Tak, HEKOTOpPBIE YYEHbIE CUMTAIOT, 4YTO
HEJOMYCTUMO BO3JlaraTb Ha OJHO JMII0O OTBETCTBEHHOCTh C PAa3HBIX CTOPOH
CIEIKU. DTO JOBOJIbHO CIPABEMJIMBO, TOCKOJIBKY B JIIOOOM Ciy4ae, OJIHO JIUIIO,
MIPEACTaBIIsAS JBE CTOPOHBI OJION CHENIKHU OyIeT MPOBOJIUTh €€ KOMIIPOMUCCHBIM
o0pa3oM B TO BpeMs, YTO, €CJIM Obl BRICTYNAJIU MO MPEACTABUTENIO C KaXIOU
CTOPOHBI, BO3MOJKHO, CJeNKa Obls1a ObI 00Jiee BBITOJMHOM ISl KaKOW-HUOYIb U3
ctopoH. Takke BeCOMBIM CUHMTaeTCsi JOBOJ, UTO TMOJOOHOTO pojaa
NPENCTAaBUTENHCTBO Pa0OTAE€T Kak MPaBUJIO aBTOMATUYECKU, B TO BpeMs, Kak
NPEACTaBUTENh JOJDKEH COBEpIIaTh CHCIKA C «3a00TIMBOCTBIO CaMOTO
P EANPUHUMATETSY .

JleficTBUTENHHO, MOMO0OHBIE 3aMEeUaHusl U MPOOJIEMBI B MPABONPUMEHEHUU
UMEIOT MECTO ObITb. MBI CUMTaeM, 4UTO, 3aKitoyas CHCIKY M0 KOMMEPYECKOMY
MPEACTaBUTEILCTBY CaM JOBEPUTENb JIOJDKEH OCYIIECTBIISITH OO0Jiee CTPOTHI
KOHTPOJIb 32 XOJOM MPEICTABICHUS CBOMX IIpaB, HEXEIW OymyT MpeArosaraTh
Jpyrue BUIbl MpeacTaBUTeNbcTBA. Dopma  g0roBopa KOMMEPUYECKOTO
MpEeACTaBUTEILCTBA TIPEAIoaraeT o00s3aTelnpbHBIi MHWCHhbMEHHBIM BHUI. B
COJIep>KaHUH JOJDKHO OBITh Y€TKO TIPOTIMCAHO KaKOW 00beM MpaB v 00s3aHHOCTEH

HMCCT MPCACTABHUTCIIb. HpI/I 9TOM OOS3aHHOCTH JOJDKHBI OBITh nponrcaHbl HC
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JIBy3HAUHO, YTOOBI B Clydae HACTYIUIEHUS HEOJAaroNpUSATHBIX MOCIEICTBUNA He
BO3HHMKAJI0O CHOPOB 00 o0BeMe JenerupoBaHHBIX eMmy mpasB. bonee Toro, B
OONBIIMHCTBE  CIy4aeM  JIOTOBOP  KOMMEPYECKOro  MPEICTaBUTEIbCTBA
OCYILECTBIIAETCS. HA BO3ME3JHON OCHOBE, YTO JAET MOBOJ HEKOTOPBHIM yUEHBIM
IpUpaBHUBATh €ro K JOroBOpy okazaHus yciyr. [Ipum sTom mnpencraBurens
npuoOpeTaeT mpaBo TpeOOBATh HAPSAY C BO3HAIPAKICHUEM TAK)KE KOMIIEHCALIUN
MOHECEHHBIX UM U3/IEpPIKEK. Pazmune MEXIYy  KOMMEPYECKHUM
PEICTaBUTEILCTBOM U IOTOBOPOM BO3ME3THOTO OKa3aHUs yCJIyT BUIUTCS B TOM,
YTO B TEPBOM Cllyyae MpEACTaBUTENb SIBISETCS (DAKTUYECKH IPYTUM JHUILOM —
TIOBEPUTENIEM, U AEUCTBYET UCKIIOUUTEIHHO B €r0 MHTEPECax, B TO BpEeMsl Kak Io
JIOTOBOPY OKa3aHUs yCJIYT JUILO OCTAETCS OPUANYECKH caMUM co0oi. B norosope
TaK K€ MOXET OBbITh yKa3aHO, YTO OH Oe3B0o3Me3nHbIA. Ecim ke B 1orosope
BOOOIIE HE TOBOPUTCS O €r0 BO3ME3HOCTH UM O€3BO3ME3AHOCTH, TO JEHCTBYET
npaBuwio u3 cT. 424 n. 3 'K P®: cymma Bo3HarpaxaeHust JOJDKHA ObITh TaKOM,
Kakas PU CPAaBHUMBIX 00CTOSTENbCTBAX 0OBIUHO BHIINIAYMBAETCS 32 aHAIOTUYHbIE
YCIIYTH.

[lpu peamuzan KOMMEPYECKOTO MPEACTAaBUTENHCTBA Pa3IMUHBIMU
CTOPOHAMH HE0OX0IUMO TaK)K€ UMETh BBULY, YTO MPHU HACTYIJICHUU MTOCIIEICTBUIN
B BHJIE€ U3JEPIKEK, OHN JOJDKHBI BBIIUIAYMBATHCS CTOPOHAMHU B PABHBIX JOJIAX.

KomMmepueckoe mnpencTaBUTENILCTBO IO  CBOEHW  CYIIHOCTH —  3TO
TPEXCTOPOHHEE NPABOOTHOUIEHHE OCHOBAaHMEM KOTOPOTO CIYKHUT JIOTOBOP.
JloroBOp sIBISIETCS MPABOBBIM OCHOBAHUEM M ITOATOMY JTOJKEH OBITh 3aKIIIOYEH B
NUCbMEHHOW (pOopMe U JIOJDKEH COJEprKaTh yKa3aHHWA Ha OO0BEM IMOJHOMOYUH,
KOTOPBIMH Oy/IET pacroJiarars npeacTaBuTesb. K 0COOEHHOCTSIM KOMMEPUYECKOTO
JIOTOBOPa MOYKHO OTHECTH TOT (pakT, 4yTo 3TO Ocobas cdepa NeATeIbHOCTH,
KoTopas oOjamaer cnenu@UYHBIM 11 HEro CYOBEKTHBIM COCTaBOM U
(GYHKIIMOHUPYET HAa OCHOBAaHMM  MPUHIMIOB  BO3ME3JAHOCTH, TapaHTUH

COOJTIOICHYS TIpaB U 00S3aHHOCTEH M TIPABOBOTO MPEIMICAHUS.
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Heobxonaumo eme pa3 oOpaTuTh BHHMaHHE, 4YTO II0 JIOTOBOPY
KOMMEPYECKOTO TIPEJACTABUTEIbCTBA MPEICTABISIEMBIMA MOTYT OBITh TOJIBKO
IOPUINYECKHE JIUIIA WK TP EAITPUHUMATEIH.

Takum 00pa3zoM, MOXKHO OTPEISITUTh KOMMEPUYECKOE MPECTaBUTEIbCTBO
KaK €JIMHOE€ TPEXCTOPOHHEE MPaBOOTHOIIEHUE, (YHKIMOHUpYIoLiee B cdepe
NPEANMPUHUMATEIILCKON JEATESIbHOCTH MEXKIY OJHUM JIUIOM (KOMMEPYECKAM
IpeCTaBUTENIeM), KOTOPOE MOCTOSHHO CaMOCTOSTEILHO HAa OCHOBE U B TIpeienax
IIPEIOCTABIICHHBIX €My TTOJJTHOMOYHH 32 ONPEeIEHHOE BO3HArPaKICHHE OT HMECHHU
¥ 3a cuér apyrux Jmi (IPeACTaBIIeMbIX) WIA 32 CBOW CYET, HO B MHTEpecax
NPEICTABIIEMBIX, COBEPIIACT CJEIKH W HWHBIC IIPaBOMEPHBIC IOPHUINICCKHC
NENCTBUSA, CO3/1aBasg IOPUANYECKHAE TIOCJHEIACTBHS HEMOCPENCTBEHHO IS
MPEICTABIIIEMBIX.

EcTecTBeHHO, PO OTHOIIEHUH, KOTOPBIMU PETYIUPYIOTCS 00s3aTeNnbHOE U
T0OPOBOJIBHOE TIPEACTABUTELCTBO SBISIIOTCS paznuaHbIMHU. Ecim o0s3arenpHOE
MIPEICTABUTEIHCTBO O0YCIIOBICHO OCTPOH U HEM30SKHOW HEOOXOIUMOCTHIO MPHU
peamm3anuy  mpaB, TO JOOPOBOJILHOE TPEACTABUTEILCTBO HEOOXOIUMO W

peanuzyeTcs yaiie sl y100CTBa MPeICTaBIIeMOro.
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I'nasa 3. Bonpocsl cepbl npUMEeHEeHUSI MHHCTUTYTA MPeACTABUTEIbCTBA
3.1. IlpaBoBbIe NPOOIeMbl HHCTUTYTA MPeACTABUTEIbCTBA

Anamm3  cyneOHOM mMpakTMKu B cepe MPUMEHEHHs] HUHCTUTYTa
NPEICTAaBUTENbCTBA B TPAKIAHCKOM MpPaBE BBISIBUI P MpoOJeM, KOTOpbIE
pacrpocTpaHeHbl IOBCEMECTHO.

Bo-niepBbIX, Kak IJ1acUT 3aKOH, MOBEPEHHBIN HE UMEET IpaBa COBEPIIATh
CIENKH OT UMEHHM JOBEPHUTENISI B OTHOIIEHUH ceOsi mMuHo. Taxke OH HE MMeEET
npaBa COBEpIIATh CACIKA B OTHOIICHUH APYTHX JIMII, IPEICTABUTEIEM KOTOPBIX
OH MOXET OJHOBpeMeHHO SBIAThCA (cT. 182 'K P®). OgHako Ha mpakTuKe
BCTPEUAIOTCS M 3alyTaHHbIe ciydan’ . Hanpumep, Bank BBICTymas mepskarenem
peectpa akuumoHepoB AO ocymectBun crnucanue ¢ cuera AO 28000 axknwmid,
KOTOpbIE TIO CYTH, MNPHUHAIEKAIA €My Ha OCHOBAHMU NPUAATOYHOTO
pacropsikeHus: Opokepckoil (upMbl U 3auMCiInI UX Ha cyeT nocaennei. Ho, mo
HOpMaM Tpa)xJIaHCKOT0 3aKOHOJaTeNbCTBa Opokepckas (upma He MMena Mpasa
BbIJIaBaTh MOJ00HOE pacropsikeHue. baHk, B CBOIO ouepeab, YMBIIIIEHHO, MO0
CJIy4aifHO HE OCYIIECTBIII MPOBEPKY MOTHOMOUYHM TAHHOTO JIUIA, KOTOPHIM OBLIO
MO THCAHO PACTIOPSIKEHHE .

bpokepckas gupma, AeicTBYyIOIIas Ha OCHOBAHUHU JOTOBOPA MOPYUYEHUS C
AQO neiCTBUTENBHO O COIEPIKAHUI0 JAHHOTO JOTOBOPA, UMENA IPaBO 3aKIIF0YATh
CHENKH C LIEHHbIMM OyMaram OoT MMEHU U 3a cueT AO (goBepuTens), HO JIMUIb
npu 0053aTeNIbHO YCIOBUH, YTO MPU COBEPIIEHUH CAEIOK KYIUIU-TIPOJAXKH aKI[Hii
nokymnareneMm Oyzaer sBisiTbest AO, a Ipu MepeperucTpaluy uX Ha TPEThE JIUIO —
IPOAABIOM.

B 1o xe Bpems, Opokepckas ¢upma MpeAcTaBWiia pPEecTPOAEpPKaATEIO
JIOTOBOP KYIUIM- MPOJAXH YKAa3aHHOTO KOJIMYECTBA AaKIWH, KOTOPBIM Oyner

3aKJIIOUYE€H OT UMEHU Opokepckoil pupmbl ¢ AO, B KOTOPOM TMPEACTABUTEIEM C

23 MapxosuueBa E.B. IIpoOmemMBl 3aKOHHOTO IpEICTABUTENLCTBA B poccuiickoM mpase // BectHuk bamrmiickoro
¢denepanpHoTO yHUBepcuteTa M. Kanta. — 2015. - Ne9. — C. 11
24 Obmepoccuiickuit caiit cynedubpix penennit // URL cyneGHbIepemienus.pd
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00ernx CTOPOH BBHICTYMAJO OJHO U U TO XK€ JIMIO0 — MPEIACTABUTENb OPOKEPCKOM
¢bupmel. CormacHO JOTOBOPY MOPYUEHUS, TOBEPEHHOMY HE JIEIErIpOBAIOCH MPABO
COBEpILATh CJIEAKY B OTHOILLIEHUU CaMOTO CeOsl.

JlaHHBII JOTOBOP KYIUIM - MPOAAXKU ObLI MPU3HAH HENEHCTBUTEIbHBIM
apOUTpaXHBIM CYZI0M, KaK HapyIIAIOIIUI IpaBuiia COAEp>KaHUs caMoro JOroBopa
Y TIOJIO’KEHHUI TPAXKIAHCKOTO KOJIEKCa.

Bo-BTOpBIX, BHUMaHHE MPUBJIEKAET MpoOJieMa MPEBBIIICHUS MTOJTHOMOYUN
IIPU CIEIKaxX C JIMLOM, MOJHOMOYHUS KOTOPOTO HE YIOCTOBEPEHBI HAJICKALIUM
obpazom.

Tak, B crarbe 193 'K P® ycTaHOBIIEHO, YTO NTPU OTCYTCTBHH MOJHOMOYHA
JIEMCTBOBATh OT MMEHU JIPYTOTo0 JIMLA WM IIPU MPEBBIIIEHUN TAKUX IIOJHOMOYHN
CIEIKAa CYMUTACTCS 3AKIIOYEHHOM OT MMEHHM M B MHTEpPECax COBEPIUMBILEIO €€
JMIA, €CJIM TOJIbKO Jpyroe JuLo (MpeACcTaBisieMblil) BIOCIEACTBUM NPSIMO HE
0J100PUT AaHHYIO CIEIKY.

[loBepeHHbIN MOXKET AEHCTBOBATh 0€3 MPU3HAHUSA MOJHOMOYHUI TOJBKO B
HEKOTOPBIX ciaydasx. K HUM oTHOCATCS:

- cJlydad, KOTJla OBEPEHHbIN BOOOIIE He Hajemsuics npaBaMu. Hampumep,
TaKO€ BO3MOXKHO TIPHU 3aKIIOYEHUH JIOrOBOpa TMOpPYYEHHs, Korja He Obuia
COCTaBJICHA IOBEPEHHOCTD, WM ObLJIa COCTABIIEHA, HO C HAPYIICHUSIMU TIPABUII €€
odopMIIeHUS WK YAOCTOBEPEHMS, B CIIydae BTOPOTO U OoJiee mepeaoBepusl.

- Cllyyau, KOT/la NMPU COBEPIICHUU CIENKHU OBbLI HapylleH 00beM IpaB U
NOJIHOMOYUH, KOTOPBIE ObUIM YCTAHOBJIEHBI IOBEPEHHOCTBIO.

[Io stomy noBony Ilpesunnym BAC P® cneman crenyromme BBIBOABI B
undopmarmortom muckMe ot 23 OKTAOpst 2000 r. Ne57 «O HEKOTOPBIX BOMpOCax
NpakTUKU TpuMeHeHus ctatbu 183 ['paxkmanckoro koxaekca Poccuiickoi
CDe):(epauHH»ZS:

Bo-niepBrix, ctarbelt 183 I'paxkaanckoro kojaekca Poccuiickoit @enepanyun
YCTaHOBJIEHO, YTO MIPU OTCYTCTBUH MOJHOMOYHIA IEUCTBOBATh OT UMEHU JAPYrOro

JIMIa WK IIpHU IPCBLIMICHUH TaAKUX MOJIHOMOYMHI CACIIKA CHUTACTCA 3aKJIFOYCHHOU

25 WndopmarmonHoe mmcemo [lpesmmiyma BAC PP ot 23.10.2000 N 57 "O HEKOTOPHIX BOMPOCAX MPAKTHKU
npuMmeHeHust ctatbu 183 I'paknanckoro konekca Poccuiickoit @denepamun” // "Bectank BAC PO", N 12, 2000,
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OT UMEHHU M B MHTEPECax COBEPIIMBILEIO €€ JIMIA, €CJU TOJbKO JIPYroe JMIO
(mpeacTaBisIeMblIii) BIIOCIEACTBUU MPSAMO HE OJJOOPUT TaHHYIO CIENKY.

B cBa3u ¢ 3TUM mpuU paccMOTpEeHUH apOUTPaKHBIMH CYJaMU HCKOB K
npeacTaBiIieMoMy (B 4aCTHOCTH, 00 UCIIOJIHEHHH 0053aTeNbCTBa, O MPUMEHEHUH
OTBETCTBEHHOCTH 3@ HEHUCIIOJHEHME WM  HEHAJUIeXKallee  HCIOJIHEHUE
00s13aTeNbCTBA), OCHOBAaHHBIX Ha CJIEJKE, 3aKIIOUEHHOW HEYNOJHOMOYEHHBIM
JMIIOM, CJIEAyeT NPUHUMAaThb BO BHHUMAaHHE, YTO YCTAHOBJIEHHE B CYyI€OHOM
3acenaHny (pakTta 3aKIIOUEHUsS YIOMSHYTOM CHENKWM MpeacTaBureneM 0e3
MOJTHOMOYMH WA C NPEBBINIEHHEM TaKOBBIX CIY’KUT OCHOBAaHUEM JUIS OTKa3a B
UCKE K MPECTaBIIEMOMY, €CIIM TOJBKO HE OyleT MOoKa3aHO, YTO MOCJEIHUMN
on00pui nanHyto caenky (m. 2 ct. 183 'K POD).

Bo-BTOpBIX, B CiIy4asiX MPEBBILMICHHS OJHOMOYHM OPTaHOM FOPUIUYECKOTO
mura (ct. 53 TK P®) npu 3akmouenuu caenku myHKT 1 ctateu 183 'K PO
IPUMEHATHCSI HE MOXET. B 1aHHOM cilydae B 3aBUCHMOCTHU OT OOCTOSITEILCTB
KOHKPETHOTO JieJia Cyly He0OX0IMMO PYKOBOJICTBOBAThCA cTaThsiMu 168, 174 TK
P®, ¢ yuerom monoxenuit nocrtanoieHus: [lnenyma Briciiero ApOuTpakHOTO
Cyna Poccuiickoit ®Deneparun ot 14.05.06 N 7 «O HEKOTOpBIX BOMpocax
NpPaKkTUKU TpuMeHeHus ctatbu 174 I'paxnmanckoro konekca Poccuiickoi
(Dezxepaunn»%.

B-Tperbux, moCKONBbKY K ITyOJIMYHO-TIPABOBEIM 00pazoBanusMm (1. 1 cT. 124
'K P®) npuMeHSIOTCSI HOPMBI, ONPEACISIONME yYacTHE IOPUANYECKUX JIUI B
OTHOLLUEHUSX, PETYIUPYEMBIX I'PaKJaHCKUM 3aKOHOaTeNbCTBOM (1. 2 ¢T. 124 T'K
P®), B cityuae 3aKit0U€HUS CACIKH OT UMEHU IIyOJIMYHO-IIPAaBOBOT0 00pa30BaHMUs
€r0 OpPraHOM C NPEBBILICHHEM KOMIIETEHIMHW Takass CJENKa MPU3HAECTCS
HUUTOKHOHU (cT. 168 'K P®). Craresa 183 'K P® k naHHBIM MPaBOOTHOIIECHUSIM

HC ITPUMCHACTCAI.

26 Tocranosrnenne Inenyma BAC P® or 14.052006 N 7 (pem. ot 16.05.2014) "O HEKOTOpPHIX BOIpOCaxX
npuMeHeHus: ctatbl 174 ['paxpmanckoro konekca Poccuiickoit denepanuu mnpu peanmusalid  OpraHaMU
IOPUIMIECKIX JIMIT TIOJTHOMOYHit Ha coBepiienue cnenok” // "Bectauk BAC PO", N 7, 2006.
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B-uerBepThiX, myHKT 1 cTathu 183 I'K P® npumeHseTrcss HE3aBUCUMO OT
TOTO, 3HAJa JIM Jpyras CTOPOHAa O TOM, YTO MPEACTABUTENb JCUCTBYET C
MPEBBIINIEHUEM TOJTHOMOYHH WK TIPU OTCYTCTBUU TAKOBBIX.

B-nisThIX Tipu paspelieHny CropoB, CBSI3aHHBIX C MPUMEHEHHEM MyHKTa 2
cratbu 183 I'K P®, cygam cinenyer npuHUMaTh BO BHUMAaHUE, YTO MO MPSIMBIM
NOCJIEAYIONIMM OJO0OpPEHHEM CHAEIKUA MPEACTaBISIEMbIM, B YaCTHOCTH, MOTYT
NOHUMAThC NUCbMEHHOE WM YCTHOE€ OJ00peHHe, HE3aBUCHMO OT TOro,
aIpecCoOBaHO JIM OHO HEMOCPEACTBEHHO KOHTPAareHTy IO CHENKe; NpU3HAHUE
MPEICTaBIIIEMbIM NPETeH3MHU  KOHTpPAreHta;  KOHKPETHblE  JeHCTBUS
MPENCTABIIIEMOTO, €CJIM OHU CBUACTEIbCTBYIOT 00 0100pEHNH CIENKH (HAIpUMep,
MoJIHAST WM 4YacTUYHas oOIjlaTa ToBapoB, paboOT, ycIyr, WUX NpHUEMKa s
UCII0JIb30BaHMSI, TOJTHAS WIIM YAaCTHYHAs yIjlaTa MPOILIEHTOB 10 OCHOBHOMY JIOJITY,
paBHO Kak W yIUlaTa HEYCTOWKHM W JPYrUX CYMM B CBSI3U C HapyIICHHEM
00s13aTenbCTBA; pealm3alus JAPYruX IpaB U 00A3aHHOCTEH 1O CJENKe);
3aKJIIOUEHUE APYro CAENKU, KOTopas 00eclednBaeT MEPBYIO WM 3aKII0UEHA BO
UCTIOJIHEHUE MO0 BO M3MEHEHHE MEePBOM; Mpoch0a 00 OTCpOUKe WM PACCPOUKE
WCIIOJIHEHUS; aKIIETIT UHKACCOBOTO MOPYUCHHUS.

[Ipu omeHke cymamMu 0OCTOSATENLCTB, CBUACTELCTBYIONMX 00 0100peHUH
OPENCTABIIEMBIM - OPUAMYECKAM JIUIIOM COOTBETCTBYIOIIEH  CIENKH,
HE0OXO0IMMO MPUHHMMATh BO BHUMaHHE, YTO HE3aBUCUMO OT (POpMBI 0/100peHHUS
OHO JIOJDKHO MCXOJUTh OT OpraHa WM JIMIA, YIIOJHOMOYEHHBIX B CHIY 3aKOHA,
YUPEAUTENbHBIX JOKYMEHTOB WM JOTOBOpA 3aKIOYaTh TAaKHE CHCIKU WM
COBEpUIATh JEHCTBUS, KOTOPbIE MOTYT PACCMAaTPUBATHCS KaKk 000pEHHE.

JleiicTBUSL paOOTHUKOB MPEICTABIISIEMOrO 1O UCIIOJIHEHUIO 0053aTENbCTBA,
UCXOJIsl M3 KOHKPETHBIX OOCTOSTENbCTB J€Nla, MOTYT CBUJIETEIHCTBOBATh 00
0100peHnH, TPU YCIOBHUHU, UYTO ITH JEHCTBUS BXOJWIA B KPYT HUX CIIy>KEOHBIX
(TpyZOBBIX) OOSI3aHHOCTEH, WM OCHOBBIBAJMCH HA JIOBEPEHHOCTH, WIIU
MOJITHOMOYHE PAOOTHUKOB HA COBEPIICHHWE TaKUX JEHCTBHUH SBCTBOBAJIO U3

00CTaHOBKH, B KOTOPO# oHU AeiicTBOoBaimM (a03. Bropor 1. 1 cT. 182 'K P®D).
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B-miecThIX, pU pacCMOTPEHUM JE€1 CIEAYEeT UMETh B BHJY, YTO CYJ HE
MOJKET Ha ocHOBaHWU TyHKTa 1 ctathu 183 I'K P® npusnaTth npencTaBUTENs
CTOPOHOM IO COTJIAIICHUIO, 3aKIOUYEHHOMY BO H3MEHEHUE WIH JOIIOJHECHHE
OCHOBHOTO J0roBOopa. Takoe coriaiieHue MpUu3HAeTCsi HUYTOXKHBIM (CT. 168 'K
P®), mnockonbky 1O CBOEW MPUPOAE ABISIETCS HEOTHEMIIEMON YacThbIO
YIOMSIHYTOTO JJOTOBOPA U HE MOYXKET CYIECTBOBATh, U HCIIOJHATHCS OTAEIBHO OT
HETO.

JlaHHBIE BBIBOIBI OYAYT IPUMEHSATHCS U K MPABOOTHOIICHUAM TTOPYUCHHS, a
NOTOMY JOJDKHBI 00513aT€IbHO yYUTHIBATHCA B MpakTuke. Cruenka, cCoBepIIeHHas
HEYIOJTHOMOYEHHBIM JIUIIOM, MOKET ObITh 0J100peHa 1oBeputeneM. B aTom ciydae
nmpaBa U 00S3aHHOCTH IO CHEJIKE BO3HHMKAIOT, U3MEHSIOTCA M MPEKpalatoTcs y
JIOBEpUTENs, a HE y ToBepeHHoro. Hy>kHo oOpaTtuTh BHUMAaHUE HA TO, YTO B 3TOM
CJIy4ae CJIEJKa CUUTACTCS 3aKIF0YEHHOM TOBEPUTENIEM C MOMEHTA €€ COBEPLICHMS,
a HE C MOMEHTa ee 0100 peHusl.

Kpome Toro, ObIBaroT ciy4yau, KOTJla IpenCcTaBIIIEMbId OJ00pPSET CHACNIKY
4yepe3 COBEPIICHUE KOHKITIOJEHTHBIX ecTBUN. KOHKITIOIEHTHBIE AEHCTBUS — 3TO
ONPEAEIIEHHbIE AEHCTBHS JMIA, KOTOPBIE BBIPAXKAIOT €r0 BOJIIO HA YCTAHOBJICHUE
MIPAaBOOTHOIIEHUS] MYTEM IMOBENECHHS, HA OCHOBAHUU KOTOPOT0 MOYHO MPHUUTH K
BBIBOJIY O JIAHHOM HaMepeHUU. B CBsI3U ¢ aKTUBHBIM SKOHOMUYECKUM Pa3BUTHEM U
pacmpocTpaHeHHeM aBTOMATHMYECKUX CPEACTB, KOTOPBIE OOJEr4aroT MOJydeHHe
TOBapOB M  yCJIyr JJsl  YJIOBJIETBOPEHHS MOTPEOHOCTEH  HACENEHMS,
KOHKJIIOJICHTHBIE JIEUCTBHS MOJy4arOT BcE€ OOJblliee paclpOCTPaHEHHE, Kak
IOpUANYECKUA (PAKT, KOTOPBIM MOPOXKIAET TpakJaHCKuE MpaBOOTHoIEHUs. C
NOMOIIbI0 KOHKJIIOJACHTHBIX JACHCTBUI COBEpIIAETCS IMOKyINKa pacdacoBaHHOMU
IIPOJOBOJILCTBEHHOW NPOAYKLUMHU, MPEABABISIEMOM HA Kacce B Mara3vHax
camooOcyxuBanus. CIenKd, coBepIIacMble MyTeM KOHKIIOJACHTHBIX JTEUCTBUH,
3a4acTyl0 MCIOJB3YIOTCS OJHOBPEMEHHO C HX COBEpIIeHHEM (OCOOEHHO B
pPO3HUYHOUW TOpromie). B ciydasx, nOpsMO NOPEAyCMOTPEHHBIX 3aKOHOM,
paccMmarpuBaeTCs Kak CIOCOOBI BBIpOKEHHUS BOJM, KOTOpas HampapiieHa Ha

MOPOXKIACHUE TIPaB M MPHUHATHE Ha ceOs 00s3aHHOCTEH, TEM CaMbIM MOPOXKIas
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IOpUINYECKHE TOCHIEACTBUA. B ciiydae eciim Ha HODKHHKA B OaHKE MOCTYIHIIO
IJIATEXHOE TPEOOBAHMWE, U OH HE BBIPA3WJI CBOETO BO3PAKEHHUA MO OIUIaTe, TO
TakuM 00pa30oM U3BSIBWII COTJIACHE HA OIUIATy JaHHOTO TpeOoBaHus. B cutyanuu,
KOT/1a HAHUMATENb MPOJOJHKACT MOJb30BAHNE UMYIIECTBOM MO UCTEUYEHUH CPOKa
JIOTOBOPA U €CJIM OTCYTCTBYET BO3PAXKEHUE HANMOIATENS, TO IEMCTBUE JOTOBOPA
CUMTAETCS 3aKJIIOYECHHBIM HA HEOIPEICJIEHHBINA CPOK.

KoHKIIOAEHTHBIE JEUCTBUS — 3TO JCHUCTBUSA, COBEPILICHHBIC JUIOM JJIA
BBIPQKEHUSI CBOEH BOJIM 0 YCTAHOBJICHHIO ITPABOOTHOIIEHUS. [[aHHOE JelicTBUE
MPOSBIISIETCS. HE B NUChbMEHHOW, MO0 ycTHOW ¢opme ero dukcaruum, a
BBIPQKEHHOE B TIOBEJICHUU JIMIIA, U3 CMBICJIA KOTOPOTO MOXHO CJeaTh BBIBOJ O
KOHKpETHOM HamepeHuu. KOoHKIIoeHTHbIe NEeHCTBUS Kak opuandeckue (akThl,
MOPOXKIAIOIIME TPAXKIAHCKUE MPABOOTHOIICHUS CTAHOBATCS Bce Oosee
MOIMYJISIPHBIMM TTOTOMY YTO B YCJOBHSIX MHTEHCUBHOW PBIHOYHOW 3KOHOMHKH
BO3pAaCTaeT J0Js aBTOMATUYECKUX CPEJCTB, KOTOPBIC IMO3BOJISIIOT OOJETYUThH
poLeaypY IpUOOPETEHHS TOBAPOB U YCIyr. Uepe3 coBeplleHNEe KOHKITIOIEHTHBIX
NEeNCTBUM, HapHUMep, COBEpIIAETCs MOKYIKa 3apaHee pachacoBaHHOTO TOBapa.
Cnenku, peaM30BaHHbIE 4Yepe3 KOHKIIOJCHTHBIE JIEUCTBUSI, 4YacTO MOTYT
MCTO0JIb30BaThCSl OJTHOMOMEHTHO C UX COBEpIIEHHEM. B HEKOTOPBIX ClTydasix TakKe
CUMTAETCS, YTO NPU ONPENENCHHBbIX YCIOBHIX, €CJIU JHIO, MNOPOJUBIIEE
IOpUIMYECKHA  (aKT HE OTBEYACT BO3PAKEHHWEM Ha KaKylo-TH0O CHEIKY,
MOCTYNUBIIYIO HAa €ro UMsl, OHa OyJeT mpeAcTaBiieHa K peanu3auuu. K npumepy,
€CJIM Ha CcuUeT B OaHKE MOCTYNUJIO IIATEXHOE MOPYUYEHHE MO MOBOJY CHEIKU, B
KOTOPOM y4aCTBYET 3aKa3UHK, TO OHA OTUIAYMBACTCS MIPU YCIIOBUU, YTO B TCUECHUE
ONPENEIIEHHOTO BPEMEHH HA HEE HE NOCTYNAET BO3PAKECHUN.

B kauecTBe nmprmMepa MOKHO MTPUBECTH CIIydail U3 MPaKTUKU APpOUTPAKHOTO
Cyna P®. Tak, k OOO ObuT BBICTaBJICH HCK O HEOIIaTe 3aJI0JDKCHHOCTH 3a
ANEKTPOAHEPTrr0. OTBETUUK, MOTUBUPYS CBOIO TO3UIMIO TEM, YTO JOTOBOP O
ANIEKTPOCHAOKEHUH OBIT  3aKII0YeH C TMOJpa3/efiecHHeM, HE HMEIOIIM
MOJHOMOYMH Ha 3aK/IIOYEHHE JaHHOrO JOroBOpa HMCK HE mnpu3Hal. Taxxe

OTBCTYHK OTMCTHII, YTO OH HC OI[O6pI/IJ'I CACIIKY, COBCPIICHHYIO HCKOMIICTCHTHBIM
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CTPYKTYPHBIM [IOApa3AeJIeHHEM. K OOIIECTBY C OTpaHMYE€HHOM OTBETCTBEHHOCTHIO
OBbLJI IPEIBSBICH UCK O BBHITUIATE 33JJ0JDKEHHOCTH 3a 3JIEKTPO3HEpTHI0. OTBETUUK
UCK HE MIPU3HAI, MOTUBUPYS CBOIO MO3UIIMIO TEM, YTO JOTOBOP IHEPTOCHAOKEHHUS
ObLT  3aKIIOYEH €ro  CTPYKTYpHBIM  MOJpa3JelieHueM, He  HMEIOUUM
COOTBETCTBYIOLIErO NOJTHOMOYHS HA 3aKIF0YEHUE TaHHOTO Jorosopa. Kpome toro,
OTBETYMK YTBEPXKIAJI, YTO BIOCJIECACTBUM OH HE OJOOpPWI COBEPLICHHYIO
HEYIOJHOMOYEHHBIM CTPYKTYPHBIM MOAPA3AECIIEHUEM CHIEIIKY.

Cyn nepBodM HMHCTAaHUMM COrJacwics €  JIOBOJAMHU  OTBETYHKA.
AnensiuMOHHAs HMHCTAHIMS 3aHsja TaKyl K€ MO3MIMI0, YTO U CYJ IEpPBOM
uHcTaHuA. Tonpko ymimb [Ipesmauym Beicmero Apoutpaxknoro Cyna PO
OTMEHWJI ITI0CTAaHOBJICHHE ANIEJUIILIMOHHOTO CYZa MOTUBUPYSI 3TO TEM, YTO TOTOBOP
O ANIEKTPOCHA0XKEeHUU ObLT 000peH oTBeTYUMKOM. [1o MHeHuto [Ipe3uanyma, Takoe
0100p€eHre BBIPAa3WIOCh B TOM, YTO OTBETYMK B TE€UEHHUH JIBYX JIET MOJIb30BAJICS
anekTpodHeprueil. JlaHHasg curyauus, NIpeIcTaBisieT COOOW KOHKIIIOJIEHTHOE
JIEMCTBUE OTBETUMKA, U IIPU3HAETCS TOCTATOUYHBIM OCHOBAHUEM I IPUMEHEHHUS
ctT. 183 I'K P®.

Cyn nepBo¥ MHCTaHUMU COTJIACUJICSA C JOBOJAMH OTBETYHKA. AHATOTUYHYIO
MO3UIIMIO 3aHsJIa W aneuiuonHas uHctaniusi. Onnako IIpesunuym Beiciero
Apoutpaxknoro Cyma P® (manee Taxke — BAC P®) BwiHEC pemieHHe 00
VU3MEHEHUH NTOCTAHOBJICHU allCJUILIMOHHON MHCTAHIIMM Ha TOM OCHOBAHMHM, YTO
JI0OTOBOP SHEPTOCHAOKEHUS BCe ke ObLT 0100peH 0TBeTYNKOM. Takoe ogo0peHue,
no MHeHuto llpesmanyma, BBIpa3sUiIoCh, B YaCTHOCTH, B TOM, YTO OTBETYHK B
TEUEHHE [JBYX JeT (PaKTUUECKH TIOJIb30BAICA AJEKTposHepruen. JlanHoe
00CTOSITENLCTBO, MPEACTABIIAIONIEE COOON KOHKIIIOJIEHTHOE JIEUCTBHE OTBETUMKA,
OBLIIO MPU3HAHO JOCTATOYHBIM OCHOBaHUEM JUIsl ipuMeHeHus cT. 183 'K P®.

B cnywae ocmapuBaHus CHIENOK, KOTOPBIE OBIIM COBEPIICHBI JHUIIAMU MPHU
OTCYTCTBMM TMOJHOMOYMKA HA HX 3aKIIOYEHUE, BAXKHOE 3HAYECHHUE UMEET
nocJeayliee 0100peHre J0roBopa CTOPOHOH MO ClIeKe, KOTOPOEe JOIMYCKaeTCs

o ¢T. 183 I'K P®, Tak (1o ananmoruu) u no ct. 174 I'K P®.
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IIpu ocnapuBaHuy CAENOK, COBEPUICHHBIX JIMLIAMU C HApYLIEHUEM WIH IIPU
OTCYTCTBHH IOJHOMOYMM Ha HX 3aKIIOYECHHE, CYIIECTBEHHOE 3HAYEHUE HMEET
nocJjeayromiee 0100peHne J0roBopa CTOPOHOM IO CAEINKE, JOMYCTUMOE KaK MO CT.
183 I'K P, tak (1o ananoruu) u no cT. 174 'K PO.

Ha npakTthke 00CTOSTENbCTBAMH, «UCLESIOIMMMIY CAEIKY, MPU3HAIOTCS
Nepenucka CTOPOH, HaJU4Me JOKAIbHBIX CMET ([0 JO0roBOpY NOApsAa),
NOJIMCAHHBIX JIMIOM, HMMEBIIMM IIOJHOMOYMS Ha IMOJANKMCAaHUE JOTOBOPA,
HalpaBJICHUE IUIATEKHBIX MOPYYEHH 3a MOAIMCHIO YINOJHOMOYEHHOTO JIMLA,
NpeTeH3uil 00 UCTIOJTHEHUH KOHTPAreHTOM BCTPEUHBIX 00s13aTENbCTB MO JOTOBOPY
u 1.1. Ilpu aToM cnenyer oco6o ormeruth nozunmto [Ipesnaunyma BAC P®: npu
HaM4KU (HaKTOB, yKa3bIBAIOIIMX HA 0JJ00PEHUE CACTKH YIIOJTHOMOY EHHBIM JIUIIOM,
«IOCHEAYIOIMN 0TKa3 OT 0J00peHusl CAENIKU (PaBHO3HAYHBIM OJHOCTOPOHHEMY
OTKa3y OT UCIIOJIHEHUS 00513aTeNbCTB, HEAOMycTUMOMY B cuity cT. 310 'K P®) He

HMCCT IIPAaBOBOI'0 3HAYCHUS).

3.2. OTiiMyMe NpeCTABUTEbCTBA OT CXOAHBIX C HUM NMPABOOTHOLICHU I

B mpakTuke npuMeHeHUs MPEeICTaBUTENECTBO YaCTO OTOXKAECTBIISIOT, JIMOO
MOJIMEHSIOT aHATOTMYHBIMU, JIMOO CUHOHUMUYHBIMU NOHATUAMH. OJTHaKO 00beM
IpaB MpU KaXJIO0M BHJI€ IPABOOTHOIIEHUNA Oy1€T COBEPILICHHO Pa3JInYEH.

Tak, B TEOPETUUECKOU JIMTEPATYPE MPEACTABUTEIILCTBO U ITOCPEIHUIECTBO
CIIPaBEUIMBO OLICHUBAIOTCA KaK CPAaBHUMBIE, HO HE COBIIAIAOIIME TOHATHS. Jleno
B TOM, 4YTO IIPU MOCPEIHUYECTBE OJHA U3 CTOPOH - BCEraa NpeANpUHUMATENb,
INOCPEITHUYECTBO  3a4acTyr0  TpeOyer  JIMLEH3UPOBaHMsA,  TOrga  Kak
IIPEICTABUTEILCTBO B HEM HE HyXaaercsa. [[pyrod NmocpeaHuK B OTIMYME OT
NPEICTAaBUTENS] MOXKET JeHCTBOBATh U O€3 JIOBepeHHOCTI/I27

Taxke Henb3sl COrJacUThCS U C MHEHMEM, COIJIACHO KOTOPOMY TOPrOBOE
NpeICTaBUTENLCTBO OYAET TOXKIECTBEHHO MNOCpenHuYecTBY. Eciau cpaBHUBAThH

TOPTOBOE TPEACTABUTEILCTBO C MOCPEAHUYECTBOM, TO TiepBoe Oymer Ooee

2" PekenkoB C.A. I'paxxnanckoe mpaso Poccun. — M.: IIpocnekr, 2014. C. 381
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éMKUM U OoJiee OOMMPHBIM, MOTOMY Kak JACHCTBHS JTaHHOTO JOTOBOpa OyayT
HampaBlieHl HA OKa3aHWE COJACHCTBUSA KIMEHTaM MMEHHO B 00JacTH
toprosmt.”. Tlo TOif ke mNpHUYMHE OymeT CIOPHBIM H HHOE MHEHHE,
IIPUBEPIKEHLBI KOTOPOTO OTTPAHWYMBAIOT KPUTEPUM IPEICTABUTEILCTBA OT
IIOCPETHUYECTBA HAa TOM OCHOBAaHMHU, 4YTO BCSAKUH MOCPEIHUK BBICTYHACT
MPEJCTABUTENEM UYXKHX HHTEPECOB OT COOCTBEHHOTO MMEHH . Bolee TOYHBIM
ObLI0O OBl BBIPQXKEHUE, UTO MPEICTABUTENb SIBIAECTCS TEM K€ MOCPEIHUKOM,
TOJIbKO BBICTYMAIOIIMM B IPaXKJIaHCKOM 000pOTE B MHTEpEcax MpPeICTaBIIIEMOrO
OT CBOe€ro HuMeHH. [IpeACcTaBUTENBCTBO K€ BBICTYNAET JMIIb OJHOW U3
BO3MOXHBIX  (OpM  TOCPETHUYECTBA, KOTOpO€  MpeaycMaTpUBAETCS
rpaxaaHckuMm 3akoHoM. Kak BepHo otmerwn C. B. HUKOMIOKMHWH, «TOProBoOe
NpPECTaBUTENHLCTBO CJEAYET KBaIM(PUUIMPOBATh KaK BHUJ IMOCPEIHUYECTBA B
HKOHOMHYECKOM CMBICJIE. DKOHOMHUYECKYIO OCHOBY TOPrOBOTO
NPEICTAaBUTENLCTBA KaK pa3 M oOecreunBaeT HaIMYME nocpeaHudecTsa. B xone
paclMpeHuss MEXAYHAPOJHOW TOPTOBJIM, CONPOBOXKIAEMOM  Pa3BUTHEM
MOCPETHUYECTBA B paMKaxX IIPAaBOBBIX HOPM M NPUHLMUIIOB, M TOSBWICH
WHCTUTYT TOPTOBOTO MPEACTABUTEILCTBA.

[IpencTaBUTENbCTBO  KaK  CaMOCTOATENbHAs  TPAXKIAHCKO-IIPaBOBast
KaTeropus W COOTBETCTBYIOIIMN TMPAaBOBOM HWHCTUTYT C(HOPMUPOBATIOCH
NPEUMYIIIECTBEHHO IO/ BJIMSHUEM TOPTOBBIX CBOJOB U  0000IIeHUs
OOBIKHOBEHHI TPAKTHKH KOMMEpPCAHTOB. MIMEHHO TOPTOBIS M SKOHOMHYECKHUI
000pOT ¢ HX OTYETIMBO BBIPAKEHHBIMU CTPEMJICHUSAMH MaKCHUMAaJIbHO
YBEIMYHUTh YMCJIO KOHTAaKTOB, YCTPAHWUTh TEPPUTOPHUAIBHBIE TI'PAHMIIBL,
HUBEJIMPOBATh HALUWOHAJIBHBIEC, 3THHUYECKHE W NPOYME PaA3JIMYUs BBI3BAIM K
KU3HH TaK HA3BIBAEMOE CBOGOIHOE (JOTOBOPHOE) PEICTABHTEIHCTBO» .

Ha ocHOBanum 5TOr0 B IOPUAMYECKOW JIMTEPATYPE OTMEYAETCS, YTO

KOMMCPUYCCKOC IIPCACTABUTCILCTBO (HOHI/IMaeMOC KakK IIPpCACTaBHUTCILCTBO B

28 Hepsromna E.JI. IOpumrueckas CymiHOCTh TpencTaBUTeNbCTBA. // BectHmk Omckoro yHuBepcuteTa, 2012. —
C.14.

29 Pacennes B.A. Tlonsiie u IOpUAYecKast IPUPOJA MOTHOMOYHS ITPEJICTABUTEI B TpaskIaHCKOM Ipase // Meton,
Matep BIO3U. —1948. — C. 8

30 Anncumos A IL I'paxnanckoe npaso Poccun. — M.: FOpucr, 2015. C. 194
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chepe TOProBiM) BO3HUKIO paHee oOmierpakgaHckoro. CTOUT OTMETUTh UTO,
KOMMEPYECKOE IPEACTABUTEIBCTBO HE MOXKET KBaTM(PHUIIUPOBATHCS IO CT. 184
'K P® B KkadecTBe Kakoro-im00 MNPUHIUIHAILHO 000COOJIEHHOTO BHjA
MPEACTaBUTEILCTBA, 4 HAOOOPOT, SABJSETCA OJIHUM W3 BHUAOB T'PakKIAHCKO-
MPaBOBOTO MPEICTABUTEIHCTBA.

B cBi3u ¢ 93TUM B IOpUAMYECKOM JUTEpaType OTMEYEHO, UTO
KOMMEpPUYECKOE  MPEACTaBUTEILCTBO  3apOJMJIOCH HAa  MHOIO  paHble
06LIerpaXKIaHCKOr0 . Peub WIAET O MpeICTaBUTEIBCTBE, [PEUMYILIECTBEHHO, B
TOproBoil cdepe. B To ke Bpems, NpenCcTaBISETCA, UYTO KOMMEpPYECKOE
NPENCTABUTENLCTBO HENMb3sl KIaCCUPUIMPOBATh B KA4YeCTBE KaKOTO-HMOO
CaMOCTOSITENIbHOTO BUJIa MPEJICTABUTENILCTBA, 4, HAOOOPOT BBICTYMAET OJHUM M3
BUJIOB IPaKIAHCKO-TIPaBOBOTO mpenacTaBuTeNbeTBa (CT. 184 'K PO).

Crour cka3zarb, 4YTO B paMKax U3y4Y€HHUS NPaBOBOM CYIIHOCTH
NpEACTaBUTENLCTBA, HEOOXOJAMMO  pa3rpaHUYEHUE €ro CcO  CMEXKHBIMU
OTHOIICHUSAMHU. B CBSI3M C 3TUM PacCMOTPUM CXOJCTBA U PA3JIMUYUA MEXKIY
MPEACTaBUTEILCTBOM UM TOPYYHUTEIHLCTBOM  SIBIISIETCS OJHUM M3  BHUJOB
rPaXTaHCKO-TIPABOBOTO MPEACTaBUTENbCTBA. OTIMYUS COCTOAT B TOM, YTO B
CIIENIKE 3aKJIIOUYEHHO U npeICTaBUTENIEM, YCTaHaBIIMBACTCS OJTHO
PaBOOTHOIIICHHE MEXIY MPEACTABISIEMbIM W TPETbUM JIMIIOM, HAao0OpOT, B
CUy TMOPYYHUTEIbCTBA YCTAHABIMBAIOTCS TPHU OTHOIIEHUS, a TMOPYYUTENb
OTBEYAET TOJILKO 3a HEMCIIOJHUTEILHOCTh TJIABHOTO JIOJDKHUKA.

Hanee craemyer OTMETUTh, YTO B paMKax HCCJCIOBaHUS MPABOBOU
CYIIIHOCTH TPEACTABUTEIbCTBA, HEOOXOJUMO OTIPAHUYUTh €r0 OT CMEXKHBIX
oTHoleHud. [loaToMy 0OpatuM BHUMaHWE, YTO HAIMYHUE HEKOTOPOTO CXOJICTBA
MEXIy TMPEICTABUTEIILCTBOM M TOPYYUTEIHCTBOM: KaK B TOM, TaK U JIPYroM
OJIHO JIMIIO OTBEYAECT 3a JPYyroe, MPEACTaBIsIEMbId — 3a MPEACTaBUTENSA, a
NOPYYUTENs 3a TIABHOTO JOJDKHHKA. MeXay TeM, OTJIMYHEe B JaHHOM Cliydae
COCTOUT B TOM, YTO MO CJI€JIKe, 3aKJIOYEHHOW MpPEICTAaBUTENIEM,

YCTAHABJIIMBACTCA TOJIBKO OAHO OTHOIICHHUC MCKAY HNPCACTABIICMBIM H TPCTbHUM

31 Benor BA. I'paxxpancko mpaso Poccuu. Yacte 1. — M.: IOpaiit, 2015. C. 309
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JMIIOM; U Ha00OPOT, B CHIIy MOPYYHUTEIHCTBA YCTAHABIUBAIOTCS OJHOBPEMEHHO
TPU  OTHONICHWSA, W  MOPYYUTEb  OTBEYAECT  TOJBKO  BCIIEACTBHE
HEUCIIOJIHUTEILHOCTA CO CTOPOHBI IVIABHOTO JOJDKHUKA.

CX0KecTh CYIIECTBYET MEXIY NPENCTABUTEILCTBOM M JOTOBOPOM B
N0JIb3y TPETHUX JIMI: KaK B TOM, TaK U B APYIOM OJIHO JIMLIO COBEPIUAET CIEIKY
B MOJIb3Yy JApyroro. Paszimyue COCTOUT B TOM, YTO MpPEACTaBUTENb COBEPIIAET
CHENKY OT MUMEHHM APYroro, HaoOOPOT, B MOJIb3Yy TPEThUX JIMI] COBEPIIACTCS
CIeNKa OT JIMLA, 3aKJIIOYAIOIIEro JI0roBOp (HampuMep, CTpaXxOBaHUE KU3HU B
MoJIb3y JKeHbl WM JeTeil). B cuiy moroBopa TpeTbuX JIMIL JAIOTCS TOJBKO
nmpaBa, HO HE OOSI3aHHOCTH, TOTJla KaK MPEICTaBUTENb CIEIKON yCTaHABJIMBAET,
KaK IpaBa, Tak U 00513aHHOCTHU.

Muoro oOmero Takke MOMXHO HalTM U MEXIy JIOrOBOPOM
NPEICTAaBUTENLCTBA M JIOTOBOPOM B MOJIb3Y TpeThbux Juil. B oOoux ciyuasx
auio OyJeT coBepliaTh CAEIKY B IO0JIb3y TPEThbUX JIMI[, HO pPa3HULA MEXIY
HUMH BC€ K€ €CTbh. Tak, MpeACTaBUTENb ACHCTBYET OT UMEHU JIPYroro Juia, a
10 JIOTOBOPY TPEThUX JIMII CJIEJKA COBEPINAETCS OT JIMIA, KOTOPOE 3aKIH0UHIIO
TakoBOU noroBop. K mpumepy, 3T0 MOKET OBITh CTpaXxOBaHUE KU3HU B TOJIb3Y
Oomm3koro pojactBeHHuka. CoBepuias CHENKY, NPEICTaBUTEIb HE TOJIbKO
0003Ha4aeT Kpyr mpaB MNPENCTaBIIEMOr0, HO TaKXKe€ U OMPENESIET KPYr €ro
00s13aHHOCTEH, TOTAa, KOT/Ia U MPHU JOTOBOPE B MOJb3Y TPETHUX JIUIl HAUMHAIOT
JIeHCTBOBATH TOJIBKO TPABa, HO HE 0OSI3aHHOCTH .

[IpencraBUTENbHO TaKkke HEOOXOAWMO OTTPAHUYUTh OT CXOXKHUX C HUM
JNENUCTBUN IPYTrUX YYaCTHUKOB I'PaXAaHCKO-NIPAaBOBBIX OTHOLIeHH. K mpumepy,
OT KOMHUCCHH, MOTOMY KakK JACHCTBUS MPEACTaBUTENS U KOMUCCUOHEpa OyAyT
BECbMa CXO0KH Ha MEPBbIN B3I,

Tak, B cootBerctBUM cO cTatbeit 990 'K P® cormacHo aoroBopy
KOMHCCHUHU TI0 TMOPYYEHHUIO KOMHUTEHTAa KOMHUCCHOHEp JOJDKEH 3a 0OTOBOPEHHOE
BO3HArpakJ€HUE COBEPIIUTH CIEIKY OT CBOEro MMEHHU, HO 332 CUET KOMHUTEHTA.

CnenoBaTeibHO, KOMUCCHOHEP M NPEACTABUTENb 3aKIIOYaT CACIKY JJIi APYrou

32 MapxosuueBa E.B. IIpoOmemMBl 3akOHHOTO NpeNCTAaBUTENECTBA B poccuiickoMm mpase // Bectamk bamrmiickoro
¢denepanpHoTOo yHUBepcuteTa WM. Kanta. — 2015. - Ne9. — C. 11
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CTOPOHBI [0 €€ K€ NOPYUYEHHUIO U 32 €€ CUYET, B TO BPEMs KaK MPEACTABUTENb OT
UMEHM TpencTaBisieMoro. KoMuccuoHep Takke 3aKIFOYaeT 7Sl CBOUX KIIMEHTOB
IrPaXXIaHCKO-TIPABOBBIE CIENKUA. Pa3sHuna 3akimodaercs B TOM, YTO B OTVIMYHE OT
IIPEACTABUTENS] KOMHMCCHUOHEP COBEPIIAT CHEIKY C TPETbUM JHMIOM OT
COOCTBEHHOTO HMEHHM M CaMOCTOSITEIbHO MNPUOOpPETeT MO HHUM MpaBa U
00s13aHHOCTH, KOTOPBIE J1aJiee JIEIETupyeT KIUEHTY.

O6bemM mpaB M 0053aHHOCTEM MO JIOrOBOPY C TPETHUM JIULOM OyJeT
npuoOperaTh KOMHUCCHUOHED, a MPe JOroBOPE MPEACTaBUTENbCTBA 00A3aTENIbCTBA
BO3HHUKHYT HEMOCPEACTBEHHO Y MpeacTaBisieMoro. KomuccuoHep, OKa3biBas
YCIYTy IO NPEJICTAaBICHUIO TOBAPA CBOEr0 KJIMEHTA JEHCTBYET B MX MHTEpEcax.

[loxoxkue OTIMYMS €CThb MEXKIy MPEACTAaBUTENIEM W HHBIMU JIMLAMM,
JNEUCTBYIOIIMMH XOTh M B UYXMX MHTEpECax, HO OT CBOEr0 UMEHHU (KOHKYPCHBIE
YIPAaBISIOIME NPU OAHKPOTCTBE, NYILICHIPUKA3UUKU MPU HACIEIOBaHUU U AP.).

AHaNOTrMYHbIE OTIMYHA MMEKTCS MEXAY NPEACTABUTENEM U IAPYTHMMH
JULIAMHU, JCUCTBYIOIIMMHU XOTS U B UYXHUX HHTEpEcax, HO OT COOCTBEHHOTO
UMEHHN (KOHKYPCHBIE YNPAaBISIOMIME MpU OaHKPOTCTBE, AYLIECNPUKA3UYUKH TPU

HACJICIOBAaHUU U JIp.).
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3aKJI04YeHue

B pesynbrare wuccienoBaHus NPEANOCBUIOK BO3HUKHOBEHUSA, a TaKkKe
crequ(pUUIecKuXx OCOOEHHOCTEM pa3BUTHUS IPEACTAaBUTENbCTBA B Hallel CTpaHE
CIEJaH BBIBOJ O TOM, YTO MPAaBOBasi KOHCTPYKLUSA NPSMOTO MPEACTABUTEIHCTBA
oOperaer Bce OOJIBIIYIO 3HAUMMOCTh B YCIOBHUSIX Pa3BUTHUSI aKTUBHBIX PHIHOUHBIX
OTHOIIECHUAX M PACIIMPEHUEM BO3MOKHOCTEH sl BCTYIUICHHS B T'PAKIAHCKHE
IIPABOOTHOILIEHUS B IEJIOM

CTaHOBJIEHHE MHCTUTYTAa MPEACTABUTEIHLCTBA HA COBPEMEHHOM 3Tamne
CBSI3aHO, MpEXKe Bcero, ¢ npunatneM Koncturynun P®, a Takxke yactu nepBou
'K PO, o6benunuBIIeii B T1aBe 10 HOPMBI O MPEACTABUTENHLCTBE U TOBEPEHHOCTH.
[IpencraBnsiercss HEOOXOIUMBIM JajbHENIIEe COBEPIICHCTBOBAHUE I'PAXKIAHCKO -
IIPAaBOBOTO PETYJIMPOBAHUS IPEACTABUTEILCTBA, HMMEIOLIETO CYIIECTBEHHOE
3HA4YEHUE IS €T0 JaJbHEHUIIETO Pa3BUTHA.

B pe3ynbrare wucciienoBaHHs POCCHIMCKOTO 3aKOHOJMATENbCTBA BIIOJHE
JI0Ka3aHa TEOPETUKO-TIPABOBAsI KOHCTPYKUMS MPEACTABUTENLCTBA, MOKA3bIBAIOLIAS
BCIO MHOTOTPAaHHOCTb BHYTPEHHHMX M  BHEIIHMX IPABOBBIX  CBS3EM,
3apOXKIAIOIIMXCS MEXy NPEICTABUTENEM U MPEACTABIIEMbIM, a TAKKE MEXKIY
MPEICTABUTENEM W TPETBUMM JHMUAMH: MPEICTABUTEIILCTBO — O3TO €IUHOE
TPEXCTOPOHHEE TPABOOTHOIICHUE, (POPMHpPYIOIIEeCS B MPOIECCE COBEPIICHUS
OJIHUM JMLOM (IIPEACTAaBUTENIEM) B IMpeEAeiaX OIPEAENCHHbIX ITOJTHOMOYMIA,
00pa30BaHHBIX HA JOBEPEHHOCTH, YKa3aHUH 3aKOHA JIN0O aKTa YIOJIHOMOYEHHOTO
rOCYJIapCTBEHHOI0 OpraHa (KOHKYPCHBIE YIPaBJSIOUME IpU OaHKPOTCTBE,
OyLUIENPUKa3YMKU TPU HACIEAOBAaHUM M Jp.). WIM OpraHa MYyHUIMIAIbHOTO
o0pa3oBaHusl CJEIOK M UWHBIX TPABOMEPHBIX IOPUIMYECKUX JEHCTBUNA B
OTHOIIEHWW TPEThUX JHI OT HWMEHM M B HHTEpecax Jpyroro Juma
(MpeACTaBISIEMOTO), B pe3yJIbTaTe KOTOPBIX HEMOCPEACTBEHHO Y MPEICTABIIEMOTO
BO3HUKAIOT, U3MEHSIOTCS M MPEKPAIAIOTCS TPaKIaHCKHUE MpaBa U 0053aHHOCTH.

[IpoaHamu3upoBaB  TIpaXXTAHCKOE  3aKOHOJATEIBCTBO MO  BOIIPOCY

IOpHI[PI‘ICCKOfI CyHIHOCTH MPCACTABHUTCIILCTBA, MOKHO CACIIATb BBIBOA O TOM, YTO
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€ro TMPU3HAKK BBIPAKAIOTCS B CJCAYIOMIEM: MPEACTABUTEIBCTBO SBIISIOTCS
KaTeropue UCKIMOYUTENbHO IOPUINYECKOM, MOTOMY KaK COCTOUT B COBEPIIICHUH
CICIOK W HWHBIX IIPABOMEPHBIX IOPUAWYECKUX JICHCTBUM, BO-BTOPBHIX,
MPEICTAaBUTENb ITPY B3aUMOACHCTBUYU C TPETHUMH JIULIAMU JIEUCTBYET B UHTEPECAX
MPECTABISIEMOTO, B TPETbUX. NPEACTABUTENb COBEPIIACT CHEIKUH WIA HHbBIC
MIPAaBOMEPHBIE  IOPUAUYECKHE JIEUCTBUS C HAMEpPEHHEM CcO3JaTb  JJIs
MPEACTaBIIEMOT0 TaKKe MPaBOBbIC MOCJCICTBUS, KaKWe HACTYMUIU Obl, €CJIA ObI
TOT CaM KOHTParupoBaJl, B Y€TBEPTHIX MPEACTABUTEND JI0JDKEH UMETh ITOJTHOMOYUS
Ha COBEPINCHHUE CHACIKH, B TISTHIX IMOJHOMOYHE, KOTOPOE HEO0OXOIMMO ISl
OCYIIECTBJICHUS MPEACTABUTENBCTBA, I0JDPKHO UMETh MPAaBOBOE OCHOBAHMUE.

IIpoBenss aHaM3 MOJOXKEHUM TPAKIAHCKOTO 3aKOHOAATENbCTBA B
OTHOLIEHUU IOPUJIMYECKONM CYTH TMPEICTABUTEIHLCTBA MOMKHO MNPUUTH K
CIIEAYIOIIUM BBIBOJIAM:

1. IlpencTaBUTENbCTBO — H3TO OCOOBIM BHUJ CJHEIOK U IOPUIMYECKUX
JICUCTBUI, HANPABJICHHBIX HAa MHTEPECHI KIMEHTA C YHUCTO IOPUAAYECKON TOUKHU
3peHus.

2. B OoTHOIIEHUH C TPETHUMH JIMIIAMHU TPEACTABUTENb JCHUCTBYET TOJBKO
JUIIb OT UMEHHU, NPEACTABISIEMOr0 U B €r0 UHTEpECaxX, HE UMesl MpaBa COBEPIIIAThH
JICVCTBUA B CBOEM MHTEpECE.

3. Ilpu ocymecTBICHNN IPEACTABICHUS JJIs KIIMEHTA TOJDKHBI CO3/1aBaThCs
TaKWe YCJIOBUSA, YTOObl OHU B IOJHOM OO0BEME COOTBETCTBOBAM YCJIOBHIO,
KOTOpO€ Obl HACTYIWJIO MPU CAMOCTOSITEILHOM €r0 Y4aCTUHU B CJEJIKE.

4. llpenctaBUTENLCTBO  pacIMPAET paMKH  BO3MOXHOCTEH IS
MpeACTaBIsieMOro, oOecrneyuBass €ro  BO3MOXXHOCTBIO  OJITHOMOMEHTHOTO
MPUCYTCTBHUS 110 HECKOJIbKUM BHJIaM CJIEJIOK.

5. Chenuduka KOMMEPYECKOTO TMPEACTaBUTENLCTBA  OOYCIIOBJICHA
BO3ME3IHBIM XapaKTEPOM CJCIKH, €r0 CYOBEKTHMBHBIM COCTaBOM M OOBEMOM
MIPABOBBIX TapaHTUH CO CTOPOHBI TOCYAAPCTRA.

HccnenoBanne  OTpaciieBOM  MPUHAIJISKHOCTH  IPEACTABUTEIHCTBA

IMOKa3bIBaCT, 4YTO OOBEKTHMBHOM CMBEICIIE OH AOJDKCH BOCIIPUHHMMATLCA Kak
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CaMOCTOSITENbHBIA MHCTUTYT, TO €CTh COBOKYITHOCTh HOPM, BXOJIAIIMX B OOIIIYIO
4acTh TIPAXKJAHCKOTO 3aKOHOAATENbCTBA M COOTBETCTBYIOIIMX MPOUECCYaTbHBIX
oTpaciel mpasa. CremoBarelbHO, 00 HWHCTUTYTE NPEICTABUTEIHCTBA MOKHO
CyIUTh KaKk O KOMIUIEKCHOM MHOTOOTPACIEBOM HWHCTUTYTE, B KOTOPOM
IJIaBEHCTBYIOIIEE MECTO 3aHUMAIOT TPAKIaHCKO-IPABOBBIE HOPMBI.

['oBopst 0 cneuuduke CyObEKTHOTO COCTaBa MPEICTABUTEIHCTBA MOKHO
YCTaHOBUTH, YTO B KaU€CTBE TAKOBBIX MOTYT BBICTYIATh I'pakjaHe, 00Ja1arome
MOJIHOM JI€eCTIOCOOHOCThIO, JIMOO B HCKIIOUMTENbHBIX CIy4asx TpakiaHe,
oOanaromye TpyJA0BbIM coBepiieHHOoJIeTHEM. K cyObeKTaM Takke MOTYT OBITh
NPUYHUCIICHBl U IOPUANYECKHUE JIMIA, €CIU 3TO HE OyIeT MPOTUBOPEUUTH LIETISIM,
YKa3aHHBIM B UX YCTABHBIX IOKYMEHTaX.

PaccMoTpeHne TpaxkIaHCKO-TIPABOBBIX HOPM, MPUBOJUT K BBIBOAY O
HAIMYUM YEThIpeX rpynn npeactaButesied. K HUM OTHOCSTCS MpeCcTaBUTENH,
BBITIOJIHSIOIIME CBOM (DYHKIIMM HA OCHOBAaHUU JIOBEPEHHOCTH JIMOO ITOTOBOPA;
MPEACTaBUTENM, JEUCTBYIONIME HA OCHOBAHMM aKTa YMOJHOMOYEHHOTO Ha TO
rOCyJapCTBEHHOTO  OpraHa WM OpraHa MECTHOTO  CaMOYIIPaBJIICHUS;
MPEACTAaBUTEIM, WCIOJHSIIONMME CBOM (YHKIMM B CHIY JOJDKHOCTHBIX
00s13aHHOCTEN; MPECTABUTENH, ACUCTBYIOIIME OT UMEHU U B HHTEpPECaX JPYyroro
A 0e3 MOJIHOMOYHH.

Ha ocHoBaHuu nccienoBaHuM TEOPETUUECKUX MPEICTABICHUN O TTPABOBOM
CYIIHOCTH TOJIHOMOYMS MPECTABUTENS CIEIaH BBIBOJ O TOM, YTO MOJIHOMOYHE
NpEACTaBUTENS] HEOOXOJMMO pacCcMarpuBaTh Kak CYOBEKTHMBHOE IIPaBo.
[locpencTBOM COOCTBEHHBIX IOPUAMYECKUX JTEUCTBUHN MPEICTABUTENL PEaU3yeT
CBO€ CYOBEKTMBHOE TMpaBO, B pe3yiabTare dYero jocturaercs 3¢gekr
npeacTaBuTeNbCTBa. [Ipu ATOM mpaBy Ha yKa3zaHHbBIE JEHCTBUS KOPPECTIOHIUPYET
00513aHHOCTD MPECTABUTENS MPHUHITH HAa Ce0sl BCE TIPABOBBIC MOCICACTBUS TaKUX
JIEVICTBUMU.

B pesynbrare uccienoBaHus TEOPETHUUECKUX IMPEICTABICHUN O MPABOBOU
CYIIHOCTH MOJIHOMOYMS MPEICTABUTEINSA CIEIaH BBIBOJ O TOM, UTO MOJHOMOYHUE

npeaACTaBUTCIIA CJICaycCT paccMaTpuBaTh KaK CY6’I)€KTI/IBHO€ IIpaBo.
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[lpencraBureny peanu3yer CyOBEKTUBHOE MPaBO MOCPEACTBOM COOCTBEHHBIX
IOPUINYECKHA 3HAYMMBIX aKTUBHBIX JIEMCTBUI B PE3YJIbTATE KOTOPBIX JOCTUTAETCS
addexT mnpencraBuTenbcTBA. I[IpM 3TOM TpaBy Ha yKa3aHHBIE JICHCTBUSA
KOPPECIOHAUPYET 0053aHHOCTh MPEICTABUTENS MPUHATH HA Ce0s BCE MPaBOBbBIC

MOCJENCTBUSA TaKUX NEUCTBUM.
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