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AHHOTAIMA

['ocynapctBo 00s3aHO, B COOTBETCTBUM C BO3JIO)KEHHBIMA Ha HETO
(GYHKIUSIMH, pearupoBaTh Ha KaXAbI CIIy4ail COBEPILEHUS MPECTYIUICHHS, YTO
ABJISIETCS] OTHOW M3 OCHOB YroJoBHOM nonutuku Poccuiickoit deneparuu. OnHako,
Takas peaklus CO CTOPOHBI TOCYJapcTBa HE MOXET OBITh CBEICHAa TOJIBKO K
HA3HAYEHUIO U HCIOJIHEHUIO YrOJIOBHOI'O HAKa3aHUS B OTHOLIEHWH BHUHOBHOTO.
HamportuB, Takass peakuus JOKHA MMETh MECTO TOJIBKO B HCKIIOUMTEIbHBIX
Cilydasix, Korja vuHble (POpMbl YTOJIOBHO-TIPABOBOTO BO3/EHCTBUS HA JTUYHOCTH HE
MOTYT OBITh IPUMEHEHBI B CHITY CBOEH HEIPPEKTUBHOCTH.

OpnHo¥ U3 MEePCNEeKTUBHBIX U MOTEHIMAIBHO JEUCTBEHHBIX (DOPM YTrOJIOBHO-
OPAaBOBOrO BO3JEHUCTBHUS Ha JMIO, NPECTYNHUBLIEE YrOJIOBHO-NIPABOBOM 3arper,
ABJISIETCSI HHCTUTYT YCIOBHOIO ocyskjeHue. ConepxKaTelbHO, yKa3aHHbIA HHCTUTYT
oTBedaer 3amade auddepeHIManud W WHAUBUAyaIW3allid  YTOJOBHOM
OTBETCTBEHHOCTH. J[aHHBII  HMHCTUTYT  MpOJOJDKAET  JIOKAa3blBaTh  CBOIO
COCTOSITENILHOCTD U 3(PPEKTUBHOCTH B XOA€ MHOT'OJIETHEH NMPaBONPUMEHUTEIbHOM
npakTUKU. TemM He MeHee, MHOKECTBO KaK TEOPETHUECKUX, TaK M MPAKTUYECKUX
BOIIPOCOB, CBSI3AHHBIX C TMPUMEHEHHEM WHCTUTYTa YCIOBHOI'O OCYXKICHHUS,
HYKJIA€TCSl B HAYYHOM OCMBICIICHUHU.

[ens paboThl: 0003HAYUTH OCHOBHBIE TPOOJIEMBI, CBA3aHHBIE C MHCTUTYTOM
YCIOBHOTO  OCYXXJEHHS B  COBPEMEHHOM  POCCHUHWCKOM  HOPMAaTHBHOM
pEryJaupOBaHUH.

TemaTnka yCIOBHOIO OCYXIEHHs, Oyaydd aKTyaJbHOH, MOJAHMMAIACh B
padoTax pazHbIX CIELUATUCTOB, KAK COBETCKOr0, TaK U MOCTCOBETCKOrO MEPUOJIA.
Crnenyer BoImenuTh paboThl Takux aBTOpoB Kak: M.H. AnekceeB, E.A. Bakapuna,
M.A. T'enmpdep, E.A. Topsitnoa, B.K. Jlyronor, M.1. Kaprierr, A.H. Konnanos,
I'.A. Kpurep u apyrux ucciienoBaTeme.

CtpykTypa ucciaenoBaHus: paboTa COCTOUT W3 BBEJIEHUS, OCHOBHOM 4acTH,
pa3nie’€HHOM Ha JIBE TJIaBbl, 3aKJIFOUEHUS U CIIMCKA MCITIOIb3YEMOU JINTEpaTyphl U

HCITOJIb3YCMbIX HCTOYHHUKOB.
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Beenenune

AKTYyaJbHOCTH MccJaeAoBaHus. ['ocynapcTBo 00s3aHO, B COOTBETCTBUU C
BO3JIOKEHHBIMU Ha HEro QyHKUMSMHU, pEarupoBaTh Ha KK bl CITydail COBEpIICHHS
IPECTYIUIEHUS, YTO SABJISETCA OJHOM M3 OCHOB YI'OJIOBHOW IOIUTHUKHM Poccuiickon
Oeneparnu. OgHAKO, Takas PeakiUsl CO CTOPOHBI TOCYAApCTBa HE MOXKET OBITh
CBEJ€HAa TOJBKO K HA3HAYECHHMIO M MCIOJIHEHUIO YTOJIOBHOIO HAKa3aHMs B
OTHOLIEHUHU BUHOBHOTO. HarpoTtus, Takas peakuus JT0JKHA UMETh MECTO TOJIBKO B
UCKJIIOUUTEIBHBIX CITyYasiX, KOI/1a MHbIE POPMBI YTOJIOBHO-TIPAaBOBOIO BO3/ICHCTBUS
Ha JINYHOCTh HE MOT'YT ObITh IPUMEHEHBI B CHIIY CBOEH HEAPPEKTUBHOCTH.

Kak mumer B.K. JlytoHOB, «uaeu crnpaBeIuBOCTH U HEOTBPATUMOCTHU
yrOJIOBHO-ITPABOBOI'0 BO3AECHCTBUS U 1I€JIb TPEAYIPEXKICHHUS HOBBIX MPECTYIIICHUI
TpeOyIOT, 4TOOBI rOCYAapCTBO, MPU3BAHHOE PETrYIMPOBATh U OXPaHATh HaubOosee
BaXKHBIE OOIIECTBEHHBIE OTHOLIECHUS OT MPECTYMHBIX MOCATATENbCTB, 0053aTEIHHO
M aJICKBAaTHO PEarupoBajo Ha KaXKIblM Cly4yald HAPYLIECHHs YTrOJIOBHO-IIPABOBOU
HOpMBL. EcTecTBEHHO, 4YTO peakuus TocyJapcTBa MpU O3TOM JOJDKHA OBITh
paznuyHoi — auddepeHITMPOBAHHON ¢ YUETOM XapakTepa HapymeHus» [9, ¢. 53].

OnHOM U3 NepCHeKTUBHBIX U MOTEHIUAIBHO JEHCTBEHHBIX ()OPM YrOJIOBHO-
IIPABOBOI'0 BO3JEHCTBHSA Ha JIMIO, MPECTYNHUBLIEE YrOJIOBHO-IIPAaBOBOM 3aIperT,
ABJISIETCSI HHCTUTYT YCIIOBHOT'O OCY>KJIEHUE, PErJaMEHTUPOBAHHBINA 3aKOHOIaTEIEeM
B CcT.cT. 73 u 74 YronoBHoro koxekca Poccuiickorr ®eneparnuu [43] (YK PD).
CopepkaTenbHO, YKa3aHHbIM HMHCTUTYT OTBedYaeT 3ajade auddepeHumanuu u
VUHAUBUIYaJIN3alMN YTOJOBHON OTBETCTBEHHOCTH.

JevictBytonuii YK P®, koropsriii npumén Ha cmeny YK PCOCP 1960 r. [10]
B YCJIOBHSIX TIOCTCOBETCKOIO JE€MOKPATUYECKOrO YCTPOWCTBA POCCUNCKOTO
roCy/1apCcTBa, COXPaHWJ OCHOBHBIE KadyecTBa M XapAaKTEPUCTUKH HHCTHUTYTa
YCIIOBHOTO OCYXIEHUS, BO3HHUKIIErO €mE B JOPEBOJIIOLUMOHHBIA IEPUOI U
IPEeTyCMOTPEN LIMPOKHE BO3MO>KHOCTH TUISL OCYILIECTBIICHUS

I[I/I(I)(bepeHIlI/IpOBaHHOI“O moaxoJa K Ha3HAYCHHUIO HaKa3aHHs, B KOHTCKCTC 4YCI'O



WHCTUTYT YCJIOBHOTO OCY>KJICHHS TIPOJIONIKAET JJOKA3hIBATh CBOK COCTOSITEILHOCTD
1 3 (PEKTUBHOCTH B X0JI€ MHOTOJIETHEN MPABONPUMEHUTEIHLHON MTPAKTUKH.

Tem He MeHee, MHOXECTBO KaK TEOPETUYECKUX, TaK M MPaKTHUYECKUX
BOIIPOCOB, CBSI3aHHBIX C NPUMEHEHHEM WHCTUTYTa YCJIOBHOI'O OCYXKJICHHUS,
HY)KJIA€TCS B HAYYHOM OCMBICJIICHHH, YTO OOOCHOBBIBAET aKTyallbHOCThH JTAHHOU
TEMBbI UCCIICAOBAHUS.

Leab wuccaenoBanusi: 0003HAYUTH OCHOBHBIE MPOOJIEMBI, CBS3aHHBIE C
MHCTUTYTOM YCJIOBHOTO OCYKJIEHHSI B COBPEMEHHOM POCCUHCKOM HOPMAaTUBHOM
peryJnpoBaHUM.

3agaum UCc/IeI0BaHUSA

— paccMOTpeTh MOHATHE W MPABOBYIO NMPUPOAY YCIOBHOTO OCYXKICHHS B

yroJIOBHOM IipaBe Poccuiickou denepanuu;
— 0003HAYUTh OCHOBAHUS U YCIOBUS MPUMEHEHUS YCIOBHOT'O OCYKICHUS;
— paccMOTpeTh MpoOJeMbl OMNpPENEICHUS] HCIBITATEIbHOTO CpOKa TpH
YCJIOBHOM OCYXKJICHUH;

— IMPOaHAJU3UPOBATh BOMPOCHI, CBSI3aHHbBIC C peain3alieil 00sI3aHHOCTEH,
BO3JIaraeMbIX Ha YCJIOBHO OCYXIEHHBIX M OCYIIECTBICHUE KOHTPOJIS 3a
UX TIOBEJICHUEM,;

— yIenuTh BHHUMaHUE BOIIPOCAaM OTMEHBI YCIOBHOT'O OCYXJICHUS U
MPOJIJICHUS UCTIBITATEIBHOTO CPOKa.

O0beKkT mHCCeq0BaAHUSA: OOICCTBCHHBIC OTHOIICHHS, CBS3aHHBIE C
NPUMEHEHUEM HWHCTUTYTA YCIOBHOIO OCYXKJIEHHUS B NPAKTUKE MPUMEHEHUS K
JUAM, COBEPIIMBIIHNM NPECTYIUIEHUE, MEP YTOJIOBHO-IPABOBOIO BO3/ICHCTBHSI.

IIpeameTt ncciieIOBaHUSA: YTOJIOBHO-IIPABOBBIE HOPMBI, @ TAK)KE MaTEpHUaIb
NPaBOIPUMEHHUTENIBHON MPAKTUKHU, CBSI3aHHBIE C peaju3alued HHCTUTYTa
YCJIIOBHOT'O OCY’KJICHHUSI.

MeTon010rusi MCCJIeJOBAHUSI: B OCHOBE IPOBEICHHOIO HCCIIEIOBAHUS
JKUT METOJI CPAaBHUTEIBHOTO aHajiu3a, MCTOPUYECKUM METOMd, JIOTUKO-

CTPYKTYpPHBII aHAJIU3 IPABOBBIX HOPM, JIOTHUECKUI U aHAIMTUYECKUN METOL.



JlaHHble METOJIbI B CBOEM COBOKYMHOCTH CIIOCOOHBI MO3BOJIUTH MPOBECTH
COOTBETCTBYIOIIMIA HAay4YHbIM aHaIU3 MW CHOPMYIUPOBATH HEOOXOIUMBIE
00001IeHNs, a TaKXK€ HOPMATUBHBIE KOPPEKTUPOBKU B HOPMBI JCHCTBYIOIIETO
3akoHomarenbcTtBa  Poccmiickon — dDenmepanmu MO0 HCCIEAYEMOMY  Kpyry
TEOPETUYECKHUX U MPAKTUUECKUX BOIPOCOB.

Crenenb pa3padOTAaHHOCTH TeMbl HCCJIeA0BaHUA. TeMaTHKa YCIOBHOTO
OCYXJICHHS, OyTydH aKTyaJbHOM, MOJHUMAIIach B pab0oTax pa3HbIX CIEIHMAIUCTOB,
KaK COBETCKOI'0, TaK U MOCTCOBETCKOT0 nepuoza. Cieayer BbIACIUTh PaOOThI TAKKX
aBTopoB kak: M.H. AnekceeB, E.A. Bakapuna, M.A. I'ensdep, E.A. T'opsiiHona,
B.K. ywonos, N.M. Kapneu, A.H. Kougamos, I''A. Kpurep u apyrux
HCcClieJoBaTelEH.

CTpykKTypa Hccjeq0oBaHuA: padoTa COCTOUT U3 BBEJICHU S, OCHOBHON YaCTH,
pa3ze’n€HHON Ha JBE TJIaBbl, 3aKJIFOUEHHS U CIHMCKA MCIOJIb3YEMOM JIUTEPATyphl U

HCITOJIb3YCMBIX UCTOYHUKOB.



I'maBa 1 HOHSITI/IC, HpUIndeCcKasg mnpupoaa, OCHOBaAaHUS M YCJIOBUA

INPUMEHCHUSA MHCTUTYTA YCJIOBHOI'0 OCYKICHHA B YIOJIOBHOM IIpaBe P®

1.1 llonsiTHe W OpUAMYECKasi NPHPOJA YCJOBHOIO OCY:KIEHUSI B

YroJioBHom npase P®

[TonsiTe — Bcerma JIGKUT B OCHOBE HMCCIEIOBaHUA JI000H Kareropuu. He
HCKJIIOUEHHUE B 3TOM CMBICJIE M1 UHCTUTYT YCJIOBHOI'O OCY>KJICHUS, aHAIIU3 KOTOPOTO
YMECTHEE BCEro HAYMHATh UMEHHO C ONPEICICHUS COAEPKAHUS TTOHSATHSI.

Jlosrue roapl aHATU3UPYEMBI MHCTUTYT YCJIOBHOT'O OCYXJECHUSI BBI3BIBACT
OypHBbIE TUCKYCCUU B HAyKe, PeIoIpeaeiss IMUPOKHUI CIIEKTP MHEHHM 11O JAHHOMY
BOIIPOCY. ABTOpPBI €IMHBI JIUIIb B TOM, YTO HMHCTUTYT YCIIOBHOI'O OCYXJCHUS
SIBJISIETCS CIEU(DUUECKUM yTOJOBHO-TIPABOBBIM UHCTUTYTOM, CYITHOCTb KOTOPOIO
KQXKJIbI UCCIIEI0BATEIb BUJIUT B ONPEICTIEHHOM KITIOYE.

OO6o0mass UMerImecss B HAyKe CYXKICHHS O MOPHIWNYECKOW TMPUPOJIE
paccMaTpUBaEMOro yroJIOBHO-IIPABOBOI'O SIBJIEHUS, MMEIOLIEr0 3aKOHOAATEIbHOE
3akperieHue B HopMax YK P®, MOXHO BBIAEIUTH CIECIYIOIIHUE ITO3ULIHH,
IpeArnoiaraloire MOHUMAHUE YCJIOBHOTO OCYXKJIEHHS B KadecTBe: 0CO0O0Tro
CaMOCTOSITEJILHOT'O BHJa YrOJIOBHOTO HaKa3aHHs; OCOOOro mopsjika OTOBIBaAHUS
HaKa3aHMsI, WCIIOJIHEHUSI TIPUTOBOpPA WM K€ NMPUMEHEHHUs CYJIOM Ha3HA4YeHHOTO
paHee HakazaHMs; POpMBI OCBOOOXKIEHHUS OCYXKJIEHHOTO OT HaKa3aHUs WIH €ro
OTOBITHS, KaK OTCPOYKA MPUBEICHUS HAKa3aHUs B UCIIOJHEHHUE UM KaK YCIOBHOE
HEMIPUMEHEHUE  OMNPEAEIEHHOIO0  CyJIOM  YrOJIOBHOTO  HakKa3aHUs;  MEpbI
OOIIIECTBEHHOIO BO3JECUCTBUSL WM K€ OCOOOTr0 CpEeICTBa BOCHHUTATEIHHOTO
xapakrepa.

B nepByro ouepenb, BBI3BIBAECT YJUBICHUE OTHECEHHE OTACIIbHBIMU
CIICIIMATIMCTaMU UHCTUTYTA YCJIOBHOI'O OCYXKIECHHSI K pa3psily OTACIbHBIX BHIOB
YTOJIOBHOTO HAaKa3aHWs, HECMOTPS Ha TO, YTO JIMIO, K KOTOPOM IPUMEHSIOTCS
MOJIOXKEHUSI AaHATM3UPYEMOT'0 HHCTUTYTA, HAIPOTHUB, OCBOOOKIAETCS OT PEaIbHOTO

otObIBaHMs HakazaHud. JI.B. PuBmaH, B 4acTHOCTH, MUCal O TOM, YTO «YyCJIOBHOE



OCYXKJIEHHE TI0 CBOCH IOPUIAMYECKON MPHUPOJAE TPEIACTABIsSET COO0M OCOOBIH BHI
YIOJIOBHOTO HAKa3aHUs, KOTOPOMY TIPHUCYIIU BCE OTIIMYUTEIBHBIE YEPThl HAKA3aHUS U
KOTOPOE CIIOCOOHO BBIMOJIHUTH U BBITIOJHSET BO3JIOKEHHBIC 33/a4d MOKapaTth M
MIEPEBOCIIUTATh NPECTYITHUKA, a TAKXKE YIAEP/KaTh OT COBEPIICHUS MNPECTYIUIEHUS KaK
€ro caMoro, TaKk U JAPYyrux HEYCTOMUMBBIX JTUID [33, c. 144].

JlanHast Touka 3peHusi 0003HAUYECHAa Tak)Ke B pabOTax TaKMX aBTOPOB, Kak
N.N. Kapnen [12, c. 27], N.C. Hoti [24, c. 53] u ap.

Jlaxke B COBPEMEHHBIX HAyYHBIX MyOJUKAIMAX IMOCJIEIHUX JIET OT/IEIbHBIC
aBTOPBI MIPOJOKAIOT UMEHOBATh YCIOBHOE OCYK/IEHUE «aJbTEPHATUBHBIM BUIOM
HakazaHus» [3, c. 109].

Takol BBIBOJ HE OTBEYAET, KAK FOPUAWYECKOU MPUPOJAE AHAIUZUPYEMOIO
WHCTUTYTA, TAK U OCYLIECTBISIEMOMY HOPMAaTUBHOMY PEryJHpOBaHUIO. J[aHHBIM
UHCTUTYT He o00o3HaueH 3akoHojatenem B cT. 44 YK P®, omnpexpensromeit
VICUEPIIBIBAIOIINN U HE MOMJICKAIIUNA PACIIMPUTEILHOMY TOJKOBAaHUIO MEPEUYEHB
IpUMEHsIEMBIX Ha Tepputopun Poccuiickonn denepannu yrojoBHBIX HAKa3aHUU.
Takke yCIOBHOE OCYXKJIEHUE HE YKAa3bIBACTCs 3aKOHOJATENIEM HU B OJHOW U3
caukuuii Ocobennoit yactu YK P®. He co3naér nomkHOro 000CHOBaHUS BKIIOYATh
YCIIOBHOE OCY>KJ€HHE B Pa3psij YrojJOBHOTO HaKa3aHHUA M BKIIOYEHHE HOPM 00
ycioBHOM ocyxaeHuu B TekcT raaBbl 10 YK PO «Ha3HaueHue HakazaHUs».

He BbIAEpKMBAET KPUTHMKU M TOYKA 3PEHHUS, B COOTBETCTBUU C KOTOPOH
aQHAJTU3UPYEMbId WHCTUTYT CYUTAIOT OTCPOYKOM OTOBIBaHHMS  YTrOJIOBHOTO
HaKa3aHWs, HA3HAYEHHOT0 MO MPUTOBOPY cyda. MHCTUTYT OTCPOUYKH OTOBIBAHMS
HAaKa3aHus, [0 CBOEU CYTH, MPEIOIAracT, YTO YrOJIOBHOE HAKa3aHUS HAKA3aHHE 110
UCTEYEHUHU YCTAHOBIIEHHOIO BPEMEHU MOJICKUT PpPEaTbHOMY OTOBIBAaHUIO, 3a
UCKIIIOYEHUEM CJIy4aeB, KOTJa CyJ B JalbHEWIIeM OCBOOOXKAAET JHIO0 OT
OTOBIBAHUS HAKa3aHWS WU OCTABIIIEHCS YaCTH HAKa3aHUS.

Kak mumer JI.B. flkoBneBa, CyIOM YYUTBIBAKOTCS «OIPEICICHHBIE
00CTOSITENbCTBA, KOTOpHIE ACNIAI0T HEMEUICHHOE MNpPUBEICHHE OOBUHUTEIHLHOTO

IMpuroBopa B HCIIOJHCHHUC HGHGHGCOO6p&3HLIM WM HCBO3MOXHBIM, a IIpHU



YCTPAaHEHUH TaKUX OOCTOSITENIbCTB OTCPOYECHHOE HAKa3aHUE HCIOJIHSAETCS
[49, c. 38].

AHaIM3UPYEMBII  HAaMHM  YTOJOBHO-IIPABOBOW  MHCTUTYT  YCIOBHOIO
OCYXJEHUsI  HMKaK HE  COOTBETCTBYeT  OOO3HAYEHHON  HOPMAaTUBHOMN
xapakTepuctuke. boaee Toro, mpu NpUMEHEHUH HHCTUTYTA YCIOBHOI'O OCYXIEHUS,
KOTJJa HCHBITATENbHBI CPOK 3aKOHYUTCS M 3aBEPIIUTCS, COOCTBEHHO, cama
(akTHueckas peaau3alusi YCIOBHOTO OCYXIEHUs, OyqyT HCYepliaHbl U BCe
npernoiaraéMble 3aKOHOaTelIeM MPaBOBbIE MOCIIEICTBUS PUMEHEHHSI YCIOBHOTO
OCYXJICHUS B CBSI3U CO CHATHEM CYIUMOCTH.

Bricka3piBaemass B HayKe MO3MIMS O TOM, YTO HMHCTUTYT YCJIOBHOTO
OCYX/I€HUSI MO’KHO CUUTATh «OCOOBIM CPEICTBOM BOCIIUTATEIBHOTO BO3ACHCTBUSY,
HE TO3BOJISIET HAM BBIIEIUTH YCIOBHOE OCYXKIECHHE M3 pPsifa HHBIX YrOJOBHO-
IPABOBBIX UHCTUTYTOB U KATETOPHUA, C YYETOM TOr'0, UTO BOCIIUTATEIIbHBINA XapaKTep
UMEIOT Pa3JIMYHbIEC YTOJIOBHO-IIPABOBBIE HHCTUTYTHI.

Touka 3peHuUs, OTHOCUTEIBHO OTHECEHHMS] YCJIOBHOIO OCYXKIEHHUSA K
KaTeropuu «Mep OOILIECTBEHHOrO0 BO3ACHCTBHS» TaKKe IOJHOCTBIO HE
COCTOSITEJIEH, ITOCKOJIBKY YCIIOBHOE OCYXKJEHHE OIpEAeNIeTcsl CyAOoM, a He
OOIIECTBEHHOCTBIO, M €ro peaiau3anus 00ecleunBaeTcsi ToCyJapCTBEHHBIM
npuHyxjaeHueM. OOIIEeCTBEHHOCTh MOXET NPUBIIEKAThCS K BOCIHUTATEIHHOM
paboTe ¢ YCIOBHO OCYXJACHHBIM Ha TEX K€ OCHOBAHMSIX, HA KOTOPHIX OHA OKa3bIBAET
MIOMOIIIb TOCYIAPCTBY B jesie 00phObI ¢ mpecTynHocThio [17, ¢. 210].

He cmocoOGcTByeT OJHO3HaYHOMY [OHUMAHUIO M HCIOIb3yeMas
3aKOHOJATENEM TEPMUHOJIOIUS. B uyacTHOCTH, cieayer oOpaTUTh BHMMaHHE Ha
OIpenenEHHyl0 HEKOPPEKTHOCTh CamMoro o000poTa «yCIOBHOE OCYXIACHHEY,
3akperm1éHHoro B cT. 73 YK P®. Muorue aBTopsl 00paiatoT cBO€ BHUMaHKE Ha TO,
YTO MOJ00HBIN 00OPOT HE BMOJIHE BEPHO OTPAXAET CYLUTHOCTh COOTBETCTBYIOIIETO
YT OJIOBHO-TIPABOBOT'O MHCTUTYTA.

«JIuno, coBepMBIIee MPECTYIIEHUE, HE MOXKET OBITh OCYXAEHO YCIOBHO, B
CBS3M C TEM, YTO B OTHOIICHUH €ro BBIHOCUTCA pEabHbI 0e3yCIOBHBIM

OOBHHHTEINBbHBIN TPUTroBOp» [22, c. 15] - numer K.B. Muxaiinos.



«OcyXxaeHne Kak MOPUIIAHUE BUHOBHOTO OT UMEHM IOCYIAapCTBa SIBJSETCS
O€3yCJIOBHBIM, pealibHBIM. YCJIOBHOM K€ SBISETCS pealu3aius, MPUMEHECHHUE
HakazaHua» [40, c. 237] - cnpaBennuBo ykassiBaeT B.K. JlyroHOB.

I1pu sTOM, B yKazanHoU Bblle cT. 73 YK P® yciioBHOCTh HE MOapa3zyMeBaeT
OTCYTCTBHE OCYKJICHUS JIMIA, BUHOBHOIO B COBEPUICHUM MPOTHUBOIPABHOIO
JEesHUs, C Y4E€TOM TE€X, WIM HUHBIX YCIOBUM. 3aKOHOHATENb MOJpa3yMeBaeT
YCIOBHOCTb, NPUMEHUTEIBHO K HUCIIOJIHEHUI0 HAa3HAYEHHOT'O CYJOM YI'OJIOBHOI'O
Haka3zaHusd. [[pyrumu cinoBaMu, IpY HaJIWYUU 3aKPEIUIEHHBIX B YTOJIOBHOM 3aKOHE
YCIOBHUM, HA3HAYCHHOE CYJAOM HAKa3aHUE pEAIbHO HE UCIIOJNHIETCS — HE
oOpaiiaercsi K UCIIOJIHEHHUIO.

Cyn BBIHOCUT B OTHOIIEHUU TMOACYAMMOTO OOBUHHUTEIBHBIA MPUTOBOP, B
MOPSJKE, OMNPEACISIEMOM Y TOJIOBHO-TIPOLECCYANIBHBIM  KOJIEKCOM Poccuiickoi
Oenepanun [42] (YIIK P®D), HazHaYaeT KOHKPETHBIM BUJI HaKa3aHUs, OMPEICIss
€ro pasMep, HO peallbHO [JAHHOE YrOJOBHOE HAKA3aHHE HE HCIOJHSAETCSA MOJ
YCIIOBUEM  COOJIFOICHUSI  OCYXKJACHHBIM  JIUIIOM  OMPEIEICHHBIX  YCIIOBHUH,
IIPEAYCMOTPEHHBIX 3aKOHOATEIEM.

O TOM, 4TO OCYXJIC€HHE JTUIIa IPOU3BOJIUTCS CY/IOM O€3yCIIOBHO, TOBOPUT TOT
¢dakT, 4TO MpU YCIOBHOM OCYKICHHMHM BO3MOXKHO Ha3HAUYEHHE JOIMOJIHHUTEIbHBIX
HaKa3zaHuu, B COOTBETCTBUU C 4. 4 cT. 73 YK P®, kotopbie noajiexxaT peaibHOMY
UCIIOJTHEHUIO, B OTJINYKE OT OCHOBHOTO HAaKa3aHMs B BUJIC UCIIPABUTEILHBIX paloT,
OTpaHUYEHMs] 10 BOCHHOM clly)k0e, colepXKaHusl B JUCHUIUIMHAPHOM BOMHCKOM
YacTHU WM JIMIICHUST CBOOOJBI HAa CPOK 1O BOCBMH JieT. TONBKO OTHOCHUTEIHHO
MIEPEYNCIICHHBIX BBIIIIE Pa3sHOBHIHOCTEN YTOJIOBHOT'O HaKa3aHus,
MPEAYCMOTPEHHBIX 3aKOHOM, JAEHUCTBYET, TAK HA3BIBAEMBIM PEXKUM «yCIOBHOCTH
VICTIOJTHEHUSI HAKA3aHUSI.

Haubonmee dacto B KadecTBe JOMOTHUTENBHBIX BHJIOB HAKa3aHUSI K
BUHOBHOMY IPUMEHSIETCA JIMIIEHUE paBa 3aHUMATh OIPEIEIICHHbIE JOJKHOCTU
WIM 3aHUMAaTbCs ompeneneHHoi nearenbHOcThio (cT. 47 YK P®). Coueranue
OCHOBHOI'O HaKa3aHWs, IPUMEHSEMOIO CYAOM YCIOBHO M JOIOJHUTEIBHOIO

YTOJIOBHOI'O HaKa3aHWs, IIPUMCHACMOro K JIMOYy PpcCajlbHO, IIO3BOJISICT B
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ornpeAenéHHON Mepe YCUIUTh 3D (PEKTUBHOCTh MPUMEHEHUS HHCTUTYTA YCIOBHOTO
OCYXJIEHMsI, a TakKe B OOJIbILIEH CTENEHU CHOCOOCTBOBATH JAOCTHKEHUIO LIEJeH,
CTOSILUX Nepe]l JaHHbIM UHCTUTYTOM.

Kpome Toro, nmio, B OTHOIIEHWHM KOTOPOTO BBIHECEH OOBHUHHUTEIBHHBIN
OPUTOBOP B BBIIIEHA3BAHHOM CJIydae, CUYUTAETCS CYIUMBIM J0 OKOHYAHMS
UCIBITATEIBLHOIO CPOKA U CHATHS C OCYKAEHHOTO CYAUMOCTH, B COOTBETCTBUHM C 4. 1
cT. 74 YK PO.

[IpuBen€HHOMY BBIIlIE HOPMATUBHOMY IIOJOKEHUIO KOPPECHOHINPYET H
WHas YroJIOBHO IPaBOBasi HOPMA, PETJIAMEHTUPYIOIIAs MHCTUTYT CYIAUMOCTH —
. «a» 4. 3 cT. 86 YK P®, B COOTBETCTBUM C KOTOPHIM CYAMMOCTh B OTHOILICHUU
JIUILI, YCIIOBHO OCY>KIEHHBIX MOTaIlaeTCs [0 UCTEUEHUH UCTIBITATEIbHOI'O CPOKA.

HecMoTpst Ha oTMeudeHHble OOBEKTHUBHBIE JOBOJbI, OOOPOT «YCIOBHOE
OCYXJICHHE», BO3HMKHYB B HCTOPHYECKOM IIPOILLJIOM, B IPOLECCE pPa3BUTHS
OTEYECTBEHHOI'O YI'OJIOBHOI'O MIpaBa, IOCTATOYHO MPOYHO 3aKPEMUJICSA B YTOJIOBHO-
IPaBOBOM IMOHATHITHOM anmapaTe 1 HOPMaTUBHOM PETYJIUPOBAHUMU.

[Tone3HpIM B ONpPEACICHUU NPABOBOM NPHUPOIBI SIBISETCA MHEHUE, B
COOTBETCTBUM C KOTOPBIM «YCIIOBHOE OCYXKJEHHE HE SBIsETCA HakazaHuem. OHO
OTHOCHUTCSI K KaTErOPUU MHBIX MEP YrOJOBHO-IPABOBOIO XapakTepa, K KOTOPHIM
OTHOCSITCA TaKXe€ OTCpOYKa OTOBIBAaHUS HaKa3aHWs, NPUHYAUTEIbHbIE MEpbl
MEAUIIMHCKOIO XapakTepa, MPUMEHsAEMble K JIMIAM, BUHOBHBIM B COBEPIICHHUH
npecryieHus» [34, c. 266].

Tem He MeHee, JaHHbIE Mepbl HE OAHOPOIHBI. Kak BepHO oOTMeuaer
B.K. [Iyr0oHOB, «Cpenu HUX UMEIOTCS MEPBI, CYITHOCTBIO KOTOPBIX SBISETCS Kapa, B
UX YUCJIE U YCIOBHOE OCYKJEHHE, HO UMEIOTCSI U MEPBI HEKAPATEIbHOI 0 XapakTepa
— HalpuMep, IPUHYAUTEIbHBIE MEPHI MEAUIIMHCKOTO XapakTepay [9, c. 389].

WHCTUTYT yCIIOBHOT'O OCY>X/I€HUs, 0€3 BCAKUX HA 3TOT CUET COMHEHUH, UMEET
CYILIECTBEHHbBIC €IMHBIE C YTOJIOBHBIM HAKa3aHUEM AaCMEKThI, B CBA3U C TEM, YTO
YCIIOBHOE OCYKJIEHUE SIBJISIET cO00M crienuduueckyro GopmMy peakiiny rocyiapcraa

Ha IIPOTUBOIIPABHOC, BaHpCHIéHHOG YT'OJIOBHBIM 3aKOHOM ITOBCACHUC. B atoii cBs3n
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npaBUiIbHBIM siBisieTcs BoIBOA B.K. JlytoHOBa 0 TOM, YTO YCIIOBHOE OCYXKJICHHUE
ABJISIETCSI «OHOU M3 OPM YroJIOBHO-IIPABOBOI0 BO3aeUCTBU» [9, c. 389].

CnenoBaTenbHO, NPAaBOMEPHO paccMaTpUBaTh HHCTUTYT  YCJIOBHOTO
OCYXKJIEHHUSI B €IMHOM KOHTEKCTE C YrOJOBHBIM HaKa3aHWEM W MHBIMU MEpaMu
yrOJIOBHO-TIPABOBOT'O XapaKTepa — KaK CaMOCTOATENbHYIO (OpMY yroioBHO-
IpaBOBOIO BO3JCUCTBUSL HA JIMYHOCTh, COBEPIIUBIIYID MPOTHUBOIPABHOE
NOCSTaTENbCTBO, HAPYILIUB YTOJIOBHO-TIPABOBOM 3aIpeT.

Tem He MeHee, OTIENbHBIE aBTOPBI, POPMYIUPYsI, B LIEIOM, aHATOTUYHbBIN
BBIBOJ], JOMYCKAIOT CMEUIEHHWE YCJIOBHOI'O OCYXAEHUS C BUJIAMH YTOJOBHOTO
HaKa3aHWs, YKa3blBas CIeAyrolee: «YCIOBHOE OCYXKIEHUE SBISETCS MEpOU
YTOJIOBHO-TIPABOBOI'0 BO3JICHCTBUSI, CIIOCOOHOM JOCTUTAaTh IIEJIM HaKa3aHUs B
OTHOILIEHUM CIIy4alHbIX MNPECTYNMHUKOB. BciencTBue MpUMEHEHHUs ITOr0 BHUIA
HaKa3aHUs YCTPAHSIIOTCS T€ BPEIHbIE MOCIE/ICTBUS, KOTOPbIE MOT'YT HACTYIIUTh MPHU
peaIbHOM MCIIOJTHEHUH HakazaHusy [48, c. 62].

bynyun mepoit yrojiloBHO-IIPaBOBOI'O BO3JIEUCTBHUS, YCIOBHOE OCYK/IEHUE HE
MOKET, OTHOBPEMEHHO, SIBJISITHCSA BUJIOM HaKa3aHUs, O YEM y>KE€ TOBOPHIIOCH BBIIIIE.

Kak cuuraer E.B. Mensenes, «dakTudecku MHpuU YCIOBHOM OCYKICHUU
BMECTO HAKa3aHWs K MPECTYNHUKY MPHUMEHSAETCS CAMOCTOATEIBHOE CPEIACTBO
YTOJIOBHO-TIPABOBOI'0 BO3JIEUCTBUSA, CYTh KOTOPOIO 3aKIIOYAETCS B HCHBITAHUU
MpPECTyMHUKA Ha TIPEAMET €ro MOBEJCHUS B TEUEHUE OMPEICICHHOrO CpOKa IMocie
BBIHECEHHS] OOBHHUTEIBLHOIO MPUTOBOpA. 3a 3TOT MEPUOJ €My MPETOCTaBISICTCS
IIaHC TTPAaBOMEPHBIM C TOYKU 3PEHUS 3aKOHA U JKENATEIbHBIM C TOYKH 3PEHUS Cy/ia
MOBEJICHUEM JIOKa3aTh CBOE HCIIPABJICHUE, CBOIO COLUAIBHYIO MOJE3HOCTh U TEM
caMbIM BEPHYTH K cebe JoBepre CO CTOPOHBI 001IecTBa 1 rocyaapctay [20, c. 110].

To ecTb, yCIOBHOE OCYXIEHUE, HapsAy C NOPUHYIAUTEIbHBIMU MEpaMu
BOCIIUTATEIILHOTO BO3JICUCTBHS M YrOJOBHBIM Haka3zaHWEM, OOJaJaloT €IMHOU
KapaTeJIbHOW CYHIHOCTBIO, B CBSI3U C YEM, YCIOBHOE OCYXKJIECHHE BBICTYNAET B
paMKax peakuu rocyapcTBa Ha MPECTYIUIEHUE, MPUMEHSETCS B OTHOIIEHUY JIUIIA,
€ro COBEPIIUBIIETO, U HA3HAYAETCA B COOTBETCTBUM C XAPAKTEPOM M CTEIEHBIO

OOIIIECTBEHHON OMACHOCTH MPECTYIUICHHUS MJId peaiu3allid €IWHBIX YroJIOBHO-
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MPaBOBBIX IIEJIEH B BUJIE BOCCTAHOBJICHUS COITMAIBHOMN CIIPaBEIJIMBOCTH, a TaKKe
UCIIPABIICHUS]  OCYXKJIEHHOTO M  TPEAYNPEXKICHUS  COBEPIICHUS  HOBBIX
IPECTYIUICHU M.

B s3T0#l CBA3M, UCXOJs W3 MPUBOJUMBIX OOOCHOBAHHM, OTAEIbHBIE aBTOPHI
CIPABEIJINBO TOJIATal0T, YTO MPABUIbHEE W OJIMKE K CYITHOCTHOMY IMOHUMAaHHUIO
aHAJTU3HPYEMOHW KaTEerOpHH OOOPOT «YCIOBHOE OCBOOOXKICHHE OT OTOBIBAHHS
HakazaHus» [22, c. 15].

Takum o00pa3oMm, YCIOBHOE OCYXKICHHE MOXHO CUMTAaThb CBOETrO poja
PA3HOBUIHOCTBIO OCBOOOXACHUSI OCYXKIAEHHOTO OT OTOBIBAHMS HaKa3aHWs, MpPH
COOJIIOJIEHUU YCJIOBUS, C(HOPMYIUPOBAHHOTO 3aKOHOJATENEM, T.€. YCIOBHBIM
OCBOOOXKICHHEM OT OTOBIBAHMSI HAKA3aHMUSI.

Bo3Bpamjasicb Kk BOONpOCY  HOPMATUBHOIO  BKJIIOUEHUSI  CTaTew,
pernaMeHTUupyromux yciaoBHoe ocyxaeHne B riaaBy 10 YK PO «Ha3znauenue
HaKa3aHUs», a He TIaBy 12 «OcBOOOXKACHUE OT HAKA3aHUSI», O0YCIOBIEHO TEM, YTO
peluieHre cyjaa O HEMPUMEHEHUM HaKa3aHUsl B CBSI3M C YCJIOBHBIM OCYXKJICHUEM
dbopMyIHpyeTCss B TOM K€ CyJeOHOM PEIICHUH, KOTOPHIM KOHKPETHU3UPYETCS BUJ,
pa3Mep U CpOK YroJIOBHOTO HaKa3aHUS — a 3HAYUT, OJJTHOBPEMEHHO C Ha3HAYEHUEM
Haka3zaHus. HMHOM moaxox 3akoHoAaTens, NPEANOJararolluii  BO3MOXKHOE
BKJIIOUEHHE HOpM 00 yCJIOBHOM ocyxjaeHuu riaBy 12 YK P® napyman Obl
0003HaYEHHYIO JIOTUKY BBIHECEHHUS CY/IEOHOI0 aKTa.

B aTolt CBsI3M, MOHSATHE YCIOBHOI'O OCYXKICHHS MOXXHO C()OpMyIHpoBaTh
CIeNyIoIIee: YCIOBHOE OCYXJIEHUE — 3TO caMOCTosTelnbHas (opma YrojlOBHO-
PaBOBOIO BO3JCUCTBHUS, CYIIHOCTh KOTOPOMl BBIpAXKaeTcsi B HENPUMEHEHUU
HA3HAYEHHOTO CYyJIOM HaKa3aHUs Ha OMNPENEJICHHBbIX B 3aKOHE YCIOBUSX, IMpHU
COOJIIOICHUM KOTOPBIX JIMIO, COBEPIIUBIIEE MPECTYIUICHUE, TMOJHOCTHIO U
OKOHYATEIHbHO OCBOOOKIAETCS OT YTOJIOBHOTO HaKa3aHUsI.

KakoBbl k€ OCHOBaHHS M YCIOBHS NPUMEHEHHS PacCMaTpUBAEMOIO
YTOJIOBHO-TIPABOBOI'0 MHCTUTYTA, C TOUYKU 3PEHUS CYIIECTBYIOLIEH B HOpMax YK
P® pernamenranuu? [lanee npencrasisieTcss HEOOXOAUMBIM 0003HAYUTh OTBET Ha

JTAHHBIN BOIIPOC.
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1.2 OcHoBaHMs U yCJI0BHS NPUMEHEHHS YCJIOBHOIO OCY KIeHHUA

Kak mnpencrasnsercs, B pamkax mnonoxeHu genctyromero YK PO,
3aKOHO/ATeNbh MpEeAyCMaTPUBAET IIMPOKUE BO3MOXXHOCTH JJISI OCYIIECTBICHUS
muddepeHIMpOBaHHOTO MOJAX0Ja K HAa3HAYEHUIO HaKa3aHWs, B KOHTEKCTE Yero
MHCTUTYT YCJIOBHOT'O OCY’KJI€HHS ITPOJIOIKAET JOKA3bIBaTh CBOKO COCTOSITENIbHOCTh
U 3(PEKTUBHOCT, B XOJE MHOTOJIETHEW MPaBONMPUMEHUTEILHON MPAKTUKHA: B
2010 r. ycnoBHOe ocyxeHue 0buto npuMmeHeHo k 322318 ocyxaéuubim; B 2011 r.
JIAaHHBIA Moka3aTenb cocTtaBuil 29 498 uenmoBek; B 2012 1. — 242783 yenoBeka; B
2013 1. — 223155 yenosek; B 2014 r. — 218373 uyenoBeka; B 2015 r. — 186498
yenoBek; B 2016 r. — 198659 uenosek; B 2017 r. — 176557 uenosek; B 2018 r. —
169030 uenoBek; B 2019 r. — 157051 wenosek [19, c. 27].

3akoHOaTENh, POPMYIHPYST HHCTUTYT YCIOBHOTO OCYXIeHHs B HOpMax YK
P®, Brienser ABe pa3HOBHUIHOCTH OCHOBAHUM NMPUMEHEHHS TAHHOI'O YIOJIOBHO-
paBoBoro uHcturytra — B.K. JlyroHOB UMEHYET TaKOBBIE «IIPEIBAPUTEIBHBIMY U
«OKOHYATENbHBIM (TIOJTHBIM)» [9, ¢. 392].

ITepBoe ocHoBanue coaepxutrcad B 4. 1 u u. 2 cr. 73 YK P® u, ucxoas uz
CBOET'0  XapakTepa, O0O0yClIaBJIMBAaeT  BO3MOXHOCTh  BBIHECEHHS  CYyJIOM
PEABAPUTEIBLHOIO PEIICHUSI 00 YCJIOBHOM OCYXKJICHHH, B CBSI3U C YEM M MOXKET
paccMaTpUBaThCS B KaUeCTBE MPEABAPUTEIHLHOTO OCHOBAHUSI.

B conepxaHue K€ OKOHYATE€NbHOrO, WM TOJHOIO OCHOBAaHUS JIst
OPUMEHEHUS] YCJIOBHOTO OCYXAEHHUS, MPABOMEPHO BKJIIOYUTH COBOKYIHOCTb
YCIIOBUM, IPETYCMOTPEHHBIX 4. 3, 4. 3.1, 4. Su 4. 7 ct. 73 YK PO, a Takke u.4. 2.1,
3-6 cT. 74 YK PO.

Kak mpencrasnsercsi, nuiib NOPU BBINOJHEHUU JAHHOW TPYIIIBL YCIOBUHI
OCYXKIEHHBIM CyZIeOHOE pelieHrne 00 YCIOBHOM OCYXKJIEHUHM TaKOBOT'O (DaKTHUYECKH
BOILIOIIAETCS B OOBEKTUBHYIO  JICHMCTBUTEIBLHOCTh, 4YTO  IIpEArojaraer
OKOHYATEJIbHOE U TIOJTHOE OCBOOOKIEHHE BUHOBHOT'O OT (haKTHYECKOT'O OTOBIBAHMUSI

YTOJIOBHOI'O HaKa3aHUWs, IPCABAPUTCIBbHO IIPU3HAHHOT'O «YCIIOBHBIM)). Nmenno Inpu
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HAJUYUU BTOPOM KAaTETOPUU OCHOBAHUS («OKOHUYATEJIHHOT0» WM «IIOJTHOTOY)
pelieHre cyJa B 4aCTU Ha3HAUYEHHOTO YTOJIOBHOIO Haka3aHus He OyaeT oOpallieHo
K UCTIOJTHEHHUIO.

«[IpenBaputenbHOE» OCHOBaHWE MPUMEHEHUSI YCIOBHOI'O OCYXICHHUS, KaK
OTMEYEHO BBIIIE, BKIIOYAET B ce0s ycioBus, o0o3HaueHHble B 4. 1 u 2 cT. 73 YK
P®.

COOTBETCTBEHHO, MEPBUYHBIM  YCJIOBUEM  IPUMEHEHUS  YCIOBHOTO
OCYXJICHUS SIBJII€TCA M30paHHe B OTHOUIEHUH JIMIA, BUHOBHOTO B COBEPIICHUU
NPECTYIUIEHUSI, B KA4eCTBE OCHOBHOI'O HAKa3aHUS TaKUX BHUAOB YTOJOBHOTO
HaKa3aHMsl, KaK:

— HUCIIpaBUTENbHBIE PAOOTHI,

— OrpaHuUYeHHE MO BOEHHOU Ciiyk0e;

— colepaHue B IUCIUIUIMHAPHON BOMHCKON YaCTH WJIU JIUIICHUS CBOOOTBI

Ha CPOK J0 BOCbMHU JIET.

COOTBETCTBEHHO, JOJKHBI, IIPU 3TOM, OTCYTCTBOBATh «ITPOTHUBOIOKA3aAHU»,
yKa3aHHbIE 3aKOHOAATEeNeM B . «a», «a.l», «o» u «» 4. 1 cr. 73 YK PO,
00yCIaBIMBAIOIINE HEBO3MOXXHOCTh MPUMEHEHHUS YCIOBHOTO OCYXKJICHHS B TOM
ciayyae, KOrjjla B OTHOIIEHHMH CYOBbEKTa TMPEeCTyIUIeHUusT wu30paH OJUH U3
nepeyrciieHHbIX B 4. 1 cT. 73 YK PO BuaoB Haka3aHusl.

JlanHpIe OrpaHWYCHMs, HANPABJICHHBICE Ha CyXeHHE chepbl MpUMEHEHUs
YCIIOBHOT'O OCYKJICHHSI, OBLITH TTOCIIeToBaTelIbHO BBeneHBI B Y K PD B mepuoy ¢ 2012
o 2019 r.

BHecéHHbIE M3MEHEHHs], CBA3aHHBIE C 3allPETOM NPUMEHEHHS YCIOBHOTO
OCYXKJEHHUSI B OTHOLICHUM OCYXIEHHBIX 3a COBEPUICHHWE IPOTUBOIPABHBIX
NOCSATATENbCTB HA TOJIOBYKHD  HEMPUKOCHOBEHHOCTh  HECOBEPIIECHHOJETHHX,
MOCSITATENIbCTB, CBSI3aHHBIX C TEPPOPUCTUUYECKON JEATEIBHOCTHIO U MHBIX TIKKHUX
OpeCTYIUIEHUI 00YCIIOBIEHBI IIUTEIbHOW JTUCKYCCHUEN, UMEBLIEH MECTO B HayKe,
OTHOCHUTEJIbHO OTPAaHUYCHHS] NMPUMEHEHUS WHCTUTYTA YCIOBHOrO OCyXaeHus. B
YaCTHOCTH, OTJIEIbHBIE aBTOPHI MpeAjiaraiu «3anpeTUTh NPUMEHEHUE YCIOBHOTO

OCYXJICHHUS K JIUIAM, COBEPIIUBIIUM TSDKKHE M OCO00 TSIKKHE MPECTYIIICHUS
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[5, c. 10], ycTaHOBUTH 3amlpeT Ha «IPUMEHEHUE YCIOBHOI'O OCYXKICHHUS TOJBKO 32
0co00 Tspkkue mnpectymienus» [1, c¢. 120], win xke NOPUMEHSITh YCIOBHOE
OCYXKIEHHs, B TOM 4YHCIE, 3a TKKUE NPECTYIUIEHUSA, HO C PSAIOM OTrOBOPOK
[35, c. 227].

B wurore, 3akoHOAaTens NMOMIEN MO IMYTH 3alpeTa MPUMEHEHHUS YCJIOBHOTO
OCYXKJIEHUS, ITIOCPEICTBOM NEPEUNCIICHUSI KOHKPETHBIX COCTABOB MPECTYIUIEHUM, a
HE 3aIpeTa NPUMEHEHHUS YCIOBHOI'O OCYXKJIEHUsS B CBA3U C OTHECEHHEM JIESIHUA K
KaTEeropuu TAKKOT0, MM 0CO00 TSIKKOTO MPECTYIICHUS.

OroBopkH, KacawIlIMecss COBEPHICHUS TSKKOTO WIH 0C000 TSHKKOTO
npecTyrieHus: Obliu chopmynupoBanbl B m. «O» 4. 1 cr. 73 YK P® numb
NPUMEHUTENIBHO K CUTYaIUsiM, KOT/1a JesiTHuE ObLJIO COBEPILEHO JIMIIOM B T€YEHUE
UCIIBITATEIBbHOIO CPOKA MPU YCIOBHOM OCYXKIECHHUH, HA3HAYEHHOM 3a COBEPILIEHUE
YMBILUIEHHOTO MPECTYIJIEHUs, MO0 B TEUYEHHE HEOTOBITOM 4YacTH HaKa3aHUs,
HAa3HAYCHHOIO0 3a COBEPUICHHE YMBIIUJICHHOTO MPECTYIUIEHUS, IPU YCIOBHO-
JIOCPOYHOM OCBOOOXKAeHHUH. TO eCTh TOra, KOT/1a OCYKIAEHHOMY YK€ ObLT «BBIIaH
KPEIUT JOBEPUS» CO CTOPOHBI FOCYAapPCTBA, OJHAKO, JAHHOE JJOBEPUE JIMLIOM TAK U
He OBLJIO OTPaBIAHO.

Hanuune onacHoro 1 0co00 ormacHoro pernuanBa 3aKOHOAATeNlb COBEPIIIEHHO
CIIPaBEIJIMBO TAKYKE CUEN MPEMATCTBUEM JJIsI IPUMEHEHUS YCIOBHOTO OCYXKIEHUS,
BBUIY peaIbHON OMacCHOCTH COBEPIIECHUS JTUIIOM HOBBIX ITPOTUBOIPABHBIX JCSTHUH,
YTO UJIET BPA3PE3 C LEIIMHU UHCTUTYTA YCIIOBHOTO OCYKICHHS.

Kcraru, B yrparuBiiem Ha ganHblid MOMEHT cuity [loctanoBnenun [lnenyma
BepxoBuoro Cyna P® ot 11.06.1999 r. Ne 40 «O mpakTke Ha3HAUYCHHUS CylaMU
YyrOJIOBHOTO HakKa3aHws» [27] crmenuanbHO MOMYEPKUBATIOCH, UYTO YCIOBHOE
OCYXKJIEHHE€ BO3MOXKHO TOJBKO B OTHOLICHWH TE€X BHJIOB HAKA3aHUSA, YTO
nepeuncieHsl B 4. 1 ct. 73 YK P®, uro cBsizaHO ¢ OmMOOYHBIM NMPUMEHEHUEM
aHAJM3UPYEMOTI0 HHCTUTYTAa HUKECTOSAMMHU cyaaMu Pocculickoit denepanum.

B HoBoM IlocranoBnenuu Ilnenyma Bepxosaoro Cyna P® or 22.12.2015 .

No 58 «O mnpaxktuke Ha3zHaueHus cynamu Poccuiickoit dexepanuu yrojaoBHOIO
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HakazaHus» [29] momoOHOE yTOYHEHHME YXKE HEe NpUBOAUTCS. TeM He MeHee,
yKa3aHHOE 00CTOSITEIbCTBO HE YTPAUUBAET CBOIO AKTYaIbHOCTb.

B nepBonavanbHol pempakuuu 4. 1 ct. 73 YK P® 3akoHonarenem He ObLIO
NPEAYCMOTPEHO Kakoe-IM0O OrpaHMYEHHUE M0 CPOKY TaKOro HakKa3aHus, Kak
JMIIIEHHE CBOOOIBI — T.€., (DOPMaIBHO, YCIOBHOE OCYXKIEHHE MOXKHO OBLIO
NPUMEHSATh W TIPU JIOCTATOYHO JUIMTEIBHBIX CpPOKaX HA3HAYEHHOI'O CYI0M
HaKa3aHWs B BHJAE JUIIEHUS cBOOOAnl W Jumb B 2003 T., ¢ NpUHITHEM
®enepanbHoro 3akoHa ot 08.12.2003 r. Ne 162-®3 «O BHECeHMU U3MEHEHUU U
JOMOJIHEHUH B YTonoBHBIM Komekc Poccuiickoit Peneparmm» [44] Takoe
JIOTIOJIHEHHE TTOSIBUJIOCh.

Kak B cBOE Bpemsi cCHpaBelIMBO OTMEUAJIOCh OTACIbHBIMU aBTOPaMHU,
«OCYXJIEHWE BHUHOBHOTO JIMIIa K JIMIICHUIO CBOOOJABI HA JIJIUTEIbHBIE CPOKHU
CBUJICTENILCTBYET 00 OYEHb BBICOKOW CTEMEHU OOIECTBEHHOW OMacHOCTH
MPECTYIUICHUS. U JIUIA, €r0 COBEPIIUBIIETO, YTO JOJKHO MCKIIIOYATh MPOSBICHUE
CyJIOM JIOBEpHUS K OCY>KJIEHHOMY B BUJIE YCIIOBHOT'O ocyxaeHus» [18, c. 211].

Cka3zaHHble JOBOJIBI, B ONpeAenEHHON Mepe, ObUIM  BOCHPHUHSTHI
3aKOHOJIaTE€JIEM, YTO TOCIY>KWJIO OCHOBOM MJIsi TMOCHEAYIOIIMX HOPMATHUBHBIX
W3MEHEHUM, TIOCPEJCTBOM KOTOpPHIX OblIa orpaHudeHa cdepa CyaeOHOTo
ycMoTpenusi. Beab, paccMmaTpuBasi BO3MOXHOCTh NPUMEHEHUS HMHCTUTYTA
YCJIOBHOTO OCYXKIEHHsI CyJl 0oJiee HE MOXET €ro MPUMEHSTHh NMPU Ha3HAYCHUU
JIMIIEHHUST CBOOOBI HA CPOK, MPEBBIIIAIONIUNI YCTAHOBIICHHBIH B HOBOW peAakUuu
4. 1 ct. 73 YK PO.

Bropas cocraBnsitomias gopMUpOBaHUSI MPEABAPUTEIHLHOTO OCHOBAHUS ISt
NIPUMEHEHUS] HHCTUTYTA YCIOBHOT'O OCYXKIEHHUS UMeeT (HOpMaIbHO-IOPUTUIECKUAN
XapakTep, MpeACTaBlisis cOOOM MpeIBAPUTENbHBIA BBIBOJ CYJa «O BO3MOXHOCTHU
UCITPaBJICHHS OCYKJICHHOTO 0e3 peabHOro OTOBIBAHHUS HAKa3aHUS» U MPHHSITHE B
MIPUTOBOPE PEIICHUS «CUNTATh HA3HAYEHHOE HaKa3aHue yCcaoBHbIM» (4. 1 ¢1. 73 YK
P®), 1.e. He moIESKAIITUM peaTbHOMY UCIIOTHEHHUIO, €CITH OCYXKJICHHBIM B TEUCHUE
OTPEJICTICHHOTO CY/J0M HCIIBITATEIbHOIO CpOKa OyJeT BeCTU ceds MpaBOMEPHO U

BBIITOJTHUT BO3JIOKCHHBIC HA HETO CYJOM 00S3aHHOCTH.
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Takoro poma mnpenBapUTENbHBIM BBIBOJ JOJKEH HMMETh OCHOBaHUE U
JOJDKHYIO MOTMBUPOBAHHOCTB, @ HE CTPOUTHCS CYAOM YMO3PUTENBbHO. [[ns Toro,
YTOOBI TaKasi MOTUBUPOBAHHOCTH MPUCYTCTBOBAJA, CY/l 003aH MPOU3BECTH OLIEHKY
KOMIUIEKCa KaK Cyry0o OOBEKTHUBHBIX, TaK M BeCbMa CYOBEKTHUBHBIX KPUTEPHUEB,
0003HaYEHHBIX 3aKOHOJaTENEM B TeKcTe 4. 2 ¢T. 73 YK PO.

K TakoBbIM OTHOCATCS:

— XapakTep U CTeleHb OOIIECTBEHHON OMacHOCTU COBEPIIEHHOTO

IPECTYIUICHUS,;

— JMYHOCTh BUHOBHOIO;

— CMAr4arouye M otardaroue o0CTosTeNbCTBA.

[TonHOIEHHBINT U COIEpKATENbHBIA aHAIW3 JIAHHBIX OOCTOSATEIHCTB
HO3BOJISIET CYAY CHPOrHO3MPOBATh 11€1€cO00pa3HOCTh MPUMEHEHUS HHCTUTYTa
YCJIOBHOTO OCYKJEHHMSI K BUHOBHOMY, MPENYrajaTh BEPOSITHOCTh JOCTHXKEHUS
nene HakazaHus 0e3 peajbHOTrO HCIOIHEHUS COOTBETCTBYIOLIEIO BHIA
YrOJIOBHOTI'O HaKa3aHMs U BBIHECTU COOTBETCTBYIONIEE CY/1€OHOE MOCTAHOBJIECHHE.

B Hayke BbICKa3bIBa€TC KPUTUKA, OTHOCUTEIBHO TOTO, YTO CYZbI 3a4aCTYIO
BecbMa (DOPMaAIbHO OTHOCATCS K YUETY KpUTEpHEB, 0003HAYeHHBIX B 4. 2 cT. 73 YK
P®, Bkiouasg XapakTep U CTENEHb OOIIECTBEHHOW OMACHOCTH COBEPIIEHHOIO
OPECTYIUIEHUS, JTUYHOCTh BUHOBHOTO W T.J., IPUMEHSAS YCIOBHOE OCYXKICHHE B
YCIIOBUAX, CBUIETEIBCTBYIOIIMX O BBICOKOW BEPOSTHOCTH  COBEPIICHUS
OCYXXJIEHHBIM HOBOT'O YMBINIJIEHHOTO MpecTymuieHus. [1ono0HbIe nmpumepsl ecTh B
CyNeOHOM MpaKTHKE.

Tak, «mpuroBopom Komcomonsckoro paitonHoro cyzaa r. Tompartu Ne 1-
502/17 ot 10 oktsa6ps 2017 r. mo meny Ne 1-502/17 rpaxnanus I1. ObuT IpU3HaH
BUHOBHBIM B COBEPILICHUU MPECTYIJIEHUS, TPeAycMOTpeHHOro 4. 1 cT. 161 YK PO,
U eMy ObUIO HAa3HAYEHO HaKa3aHWE B BUJE JIMIIEHUS CBOOOABI CPOKOM 2 rojaa
YCJIIOBHO C UCIIBITAaTENBHBIM CPOKOM B 2 rona. Pemas Bompoc o BuAE M pa3mepe
HaKa3aHUs Ui MOACYAUMOT0, Cy/ YUEN Cleayromue 00CTOSITETbCTRA.

I'paxxmanvn II. BUHY NpH3HAN MOJTHOCTBIO, UMEET PETHUCTPALMI0 M MECTO

ZKHUTCIILCTBA B T. TOJ'II)HTTI/I, Ha y‘—IéTaX B OUCIIAHCECpAX HEC COCTOMUT. HpI/I 9TOM
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NpPU3HAHUE BHUHBI CYJOM OBLUIO YYTE€HO B KAa4eCTBE HWHOIO CMSTYaIOIIEro
00CTOATENbCTRA, TPeAyCMOTpeHHOTO 4. 2 cT. 61 YK P®. B To ke BpeMst Cy/1 Takxe
yuén, uro rpaxmanuH I[I. mo wmecTy mnpexHero oOTObIBaHMS HaKa3aHUs
XapaKTepU30BaJICs OTPULATEIbHO, COBEPIIWT YMBIIUIEHHOE MPECTYIUICHUE
CPENHENM TSHKECTH B IEPHUOJ HENOTAIEHHOW CYAMMOCTH 3a COBEpLICHUE
NPECTYIUICHUS! aHAJIOTUYHOW HAMPaBIEHHOCTH, YTO OBLJIO TMPU3HAHO CYAOM B
KauecTBE OOCTOATENbCTBA, OTATYAIONIETO HaKa3aHUE, MPEIYCMOTPEHHOTO II. «a»
4. 1 cT. 63 YK P® (peumaus npecryrmenuii). CieayeT OTMETUTh, YTO TPaKIaHUH
I1. panee 611 cyaum aBaxabl: 22 mapta 2011 r. KoMCOMOIBCKUM paiilOHHBIM CYJI0M
r. TonpsaTTr 10 4. 1 cT. 162 YK P® ocyxnéH k 3 romam JuiieHus CBOOOIbI YCIIOBHO
C HUCHBITaTeNbHBIM CpokoM B 3 roma u 8 ceHtsiopsa 2011 r. Komcomonbckum
paiioHHbIM cyaoM T. Tombsttu mo 4. 3 cr. 30, m. «®» 4. 2 cr. 158 YK PO, B
cootBeTcTBUH CcO CT. 70 YK P® ocyxnén k 3 rogam 4 MecsiiiaM JIMIIEHUS CBOOOTbI
c oTOBIBaHMEM HaKa3aHHUs B KOJOHUHM oOmiero pexuma (5 HoaOps 2014 r. Obun
OCBOOOXIEH ITO OTOBITUH Haka3aHus)» [39].

B paccmarpuBaemMom ciydae AEHCTBHUTENIBHO MNPHUCYTCTBYET JOCTATOYHO
dbopManbHOE OTHOIIIEHHE CyAa K aHau3y OOCTOSITENhCTB, 0003HAYEHHBIX B 4. 2
ct. 73 YK P®, uro Henmomyctumo. IIpuMeHEHHE YCIOBHOTO OCYXICHHUS K
NOJOOHBIM ~ JIMIIAM  JTUCKPEIUTUPYET  UHCTUTYT  YCIOBHOTO  OCYXJCHHS,
oOycnaBnuBasi BeCbMa M BECbMa BEpOSTHOE IPOTHUBOIPABHOE TMOBEICHHUE CO
CTOPOHBI OCYXKJIEHHOTO YCJIOBHO JIMIIA, BEllb, HECMOTpPSl Ha SIBHO OTPUIIATEIIHHYIO
XapaKTePUCTUKY JIMYHOCTH BHUHOBHOIO, Cyl BCE e Cuél I1esecoo0pa3HbIM
HA3HAYUTh B JAHHOM CITy4ae HaKa3aHHUE YCIOBHO.

Tem HEe MeHee, 3Bydalue B MyOJHMKAIUAX TPEIIOKEHUS O emé OObIIeM
cy)KeHnu cdepbl MPUMEHEHUS YCIOBHOTO OCYXKICHUS, U «[IPUMEHEHUU YCIOBHOTO
OCYXJCHHS TOJBKO 32 TIPECTYIUICHHs] HE TPEJCTaBIAIONIME  OOJBIION
o01recTBeHHOM oracHocTH» [45, ¢. 164] BBUaY (hOpMaIbLHOTO OTHOIICHHS CYI0B K
OLICHKE OOCTOSITENIbCTB, MePEeUUCIeHHBIX B 4. 2 ¢T. 73 YK P® Bpsn 1 npuemiiemsl.

Kak mnpencraBnsiercs, Henb3sl OTBEYaTh HA MOPOKA NPABONPUMEHEHUS

HOPMATHBHBIMHU 3allp€TaMu: €CJIHU CyJAbl HEC B COCTOSAHHUN CAMOCTOATCIbHO OLICHUTD
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JUYHOCTh BHHOBHOT'O, a TaKXKE CMSTYAIOIIME U OTATYarolre OOCTOSITENhCTBA —
3HAQYUT, HEOOXOAUMO BBECTH €IlI€ OOJbIIE OrpaHUYCHUN U 3aMPETOB, CYKAIOIINX
chepy NpUMEHEHHUS YCIOBHOTO OCYXJEHHUs. Takol MyTh 3aBEAOMO YIIEPOHBIN.
3HAUNTEIBHBIN TOTCHIIMANT B KOPPEKTUPOBAHUU TMPAKTUKH (efepaTbHBIX CY/OB,
paccMaTpUBAIOIIUX MOJABISAIONIEE OOJIBIIMHCTBO YrOJIOBHBIX [I€1 B MOPSIKE
nepBoit mHCTaHIH, nMeeT BepxoBubiit Cyn PO, BeICTYMarONINI BBICIICH Cy1e0HOM
VHCTaHLHEH.

Takum o00pa3zom, K BONPOCY AAJbHEHINEr0 OrpaHUYECHHsS] MPUMEHEHUS
YCJIIOBHOT'O OCYKJIEHUSI 3aKOHOJATEINI0 CIIEAYET MOJAXOAUTh BECbMA CAEPKAHHO U
OCTOPOXKHO, 4YTOOBI BMECTO peaiu3allid T'yMAaHUCTHUYECKUX Hadajl HE Havarh
pa3BUBATh U YCUJIMBATH YTOJIOBHYIO PEMPECCHUIO.

Kak mnpencraBisieTcs, BBIHOCS CyJAeOHOE pelIeHUEe, CyJl NOIKEH OTPa3UTh
pe3yabTaT aHaIW3 YKa3aHHBIX BBIINIE OOCTOSTENHCTB B KAu€CTBE MOTHUBUPOBKHU
BO3MOXHOCTH NPUMEHEHHUSI YCIOBHOI'O OCYXKJIEHHUS, HECMOTPsSI Ha TO, YTO TAaKOE
TpeboBaHHe OTCYTCTBYET B cT. 73 YK PO.

Tem He mMeHee, MOMOOHBIN BBIBOA cienyeT u3 nonoxenus 4. 4 ct. 307 YIIK
P®, conepkarero TpeboBaHNe OTpakaTh B OMUCATEIHHO-MOTUBHUPOBOYHON YaCTH
OOBHHHTEIILHOTO MPUTOBOpa CyJa «MOTHUBBI PpEHIEHUS BCEX BOIPOCOB,
OTHOCSIIIUXCS K HA3HAYEHUIO YTOJIOBHOT'O HAaKa3aHUs, OCBOOOKIECHUIO OT HEro WM
€ro OTOBIBAHUS, MPUMEHEHUIO UHBIX MEP BO3JICHCTBUSI».

Onnako, nogo6Hoe ykazanue B cT. 73 YK P® 6b110 O OTHIOIb HE JIUITHUM,
KaK Yyxe OBbUIO OTMEYEHO BBIIIE, CHOCOOCTBYS JOJKHOW MOTHBPOBAaHHOCTH
cyneoHbIx pemieHuit. OHO MOTJIO OBl BRICTYIHTH B KQU€CTBE 11€TIECO00pa3HOI MEpHI,
CITOCOOHOM CIIOCOOCTBOBATH IPOPUIAKTHKE HEOOOCHOBAHHOT'O (ae
MOTHUBHPOBAHHOTO B JIOJKHOW MEpE) MPUMEHEHUS YCIIOBHOTO OCYKJICHUSI.

Takum o00OpazomM, MOXHO TPEMIOKHUTh BHECEHHE COOTBETCTBYIOIIETO
MOJIOKEHHUS B TEKCT 4. 2 ¢T. 73 YK P®. B HOBOI pegakiyuu JaHHAs HOpMa MOXKET
BBITJISZIETH CIEAYIONIUM 00pa3oMm: «2. [Ipu Ha3HaAUEHHH YCIIOBHOTO OCYXACHHUS CY/

YUUTBIBACT XaApaKTCPp W CTCIICHb O6IH€CTB€HHOI>1 OITIaCHOCTHU COBCPIICHHOI'O
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MPECTYIUICHUS, IMYHOCTh BUHOBHOT'O, B TOM YHCJIE CMATYAIOIIUE U OTATYAIOLINE
00CTOSATENbCTBA, C IPUBEJICHUEM B IIPUTOBOPE MOTUBOB MIPUHSATOT'O PEILICHUS».

[IpuBenéHHbIE YCIOBUSA, KOTOPHIE B CBOEM COBOKYIMHOM €IUHCTBE MOTYT
paccMaTpuBaTbCsl B KauyeCTBE NPEABAPUTEIBHOIO OCHOBAHUS MPUMEHEHUS
UHCTUTYTAa YCJIOBHOIO OCYXJEHHUS, BBICTYNAIOT Uil cyda Oa3ucoM IS
dbopMuUpOBaHUS TPEABAPUTEILHOIO BBIBOJA Cy/la O BO3MOXHOHU (TIOKa emié He
peabHOM) 11e71eCO00Pa3HOCTH MPUMEHEHHS YCIOBHOTO OCYXICHUS B OTHOIIICHUU
KOHKPETHOTO JIMLA, COBEPIIMBIIETO IMPOTHUBONPABHOE IOCIATATENIBCTBO, W
BBIHECEHUSI COOTBETCTBYIOIIETO 3aKOHHOIO M 00OCHOBAHHOTO CY/1€0HOI0 perieHUs
10 TAaHHOMY JENYy.

Cam (akTt ocymiecTBIseMOi Cy0OM MHUHUMHU3AIMU YTOJIOBHOU peNnpeccuu
IpU BBIHECEHWHM OOBUHUTEIBLHOIO TMPUTOBOpA C NPUMEHEHHEM MOJ0KEHUN
YTOJIOBHOTO 3aKOHAa 00 YCJIOBHOM OCYXXIEHHUHM, OOyClIaBiIuBasi OTCYTCTBUU
HEOOXOJIMMOCTH pPEATbHOrO0 OTOBIBAHMS HAaKa3aHWs, JOJDKEH CO37aBaTh IS
OCYKJIEHHOI'O OUE€BUIHBIN OPUEHTHUP Ha JajbHENIIee IPABONOCIYIIHOE OBEACHUE.

l'ocynapcTBO, B nule cyna, Ma€T LIAHC JIMIY, NPECTYNUBIIEMY YTOJIOBHO-
NIPABOBOM 3ampeT CBOUMH COIUATBHO-OJ00PSEMBIMU JICUCTBUSIMU «UCIIPABUTH
CJIOUBIIYIOCSI HETATUBHYIO KaK JJI HEro caMoro, Tak U JJis roTeprieBiero (mpasa
U cBOOOABI KOTOPOrO HAPYUIEHBl COBEPIICHHBIM JESHUEM) CHUTYaIMIO,
IPOAEMOHCTPUPOBATh OCO3HAHHOE, BHYTPEHHEE, OTPULATEIbHOE ICUXUYECKOE
OTHOILIEHHE K COBEPIICHHOMY UM JESHHIO, JOKa3aTh CBOUM IIOBEJICHUE
MOJIOKUTEIbHYIO JUHAMUKY B UcnipaBieHumn» [ 14, c. 78].

Ho mnpeaBapuTenbHbI BBIBOJ JAJIEKO HE BCErJa OCTAETCSd HEU3MEHHBIM,
COXpaHsisi CBOK OOOCHOBAaHHOCTh B IIPOLIECCE pPEAM3al[MM BO3JIOKEHHBIX Ha
OCYKJIEHHOI0 00SI3aHHOCTEH M TEUEHHUs UCIBITATEILHOIO cpoka. B psiae cutyanuii
JUIO, OCYXAEHHOE  YCIOBHO, MOXET IMPOSIBUTh  SIPKO  BBIPAXKEHHYIO
HECO3HATENIbHOCTh M HEXEITaHUE CJIEOBAaTh MPEANHCAHHBIM TPEOOBAHUAM, UYTO
MOKET BBIPA3UThCA KAaK B YKJIOHEHUH OT HCHOJHEHUs OOsS3aHHOCTEH, KOTOphIe
NPEANOIaraeT  yCJIOBHOE OCYXKJEHHE, TaK W B  COBEPLICHUHM HOBOTO

ITPOTUBOIIPABHOI'O IMOCATATCIbCTBA.
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OcobeHHo mocliieHee W3 0003HAYEHHOI'O0 COMNPSATraeTcss ¢ HauOOJbIIUM
yiiepOoM OOIIECTBEHHBIM OTHOIIICHUSM, BEAb CBOUMH JEHCTBUSMU OCYXKIAEHHBIN
pEyMHOXAET BpeJ] 0OIIECTBY U TOCYAapCTBY, BHOBB ITOCSATAsl HA aHAJIOTMUHBIN, U
WHOW, OOBEKT YroJOBHO-TIPABOBOM OXpaHbI, COBEpIIasl IpaBOHAPYIICHUE,
oOnamaroriee HAWOONBIIEH OOIMIECTBEHHOW OMAacHOCTHIO. VIMEHHO B Takmx
CUTyallUsIX aBTOPUTET CyJla MOABEPracTCsi MAKCUMAIbHON COUUAIBHON KPUTHUKE —
B€Jlb UIMEHHO CYJ TIPUHSUT PellieHne 00 YCIIOBHOM OCYKJE€HUH, HE MPEJOTBPATHB
TaKuM 00pa30M COBEPIIICHUE HOBOT'O MPECTYILJICHHUS.
B Takoil cuTyalMu HECJIOKHO MOHSTh, YTO TOT CaMblid MpPEABAPUTEIIbHBIN
MIPOTHO3 Cy/la, OTHOCUTEIIBHO BO3MOXKHOCTU JIOCTIDKCHHS IIeJIed HakazaHus 0e3
pEaIbHOIO €ro MCIOIHEHUs, IBJIIETCS OMMOOYHBIM, YTO MOXKET MOBJIEYb OTMEHY
YCJIOBHOTO OCYXKJIEHHUSI U (DaKTUYECKOE HCIOJHEHUE HA3HAYEHHOIO0 CYJIOM
YTOJIOBHOT'O HAKA3aHMUSI.
COOTBETCTBEHHO, OKOHYATEIbHOE K OOOCHOBAHHOE HEMPUMEHEHHUE K
OCYXIEHHOMY (DAaKTUYECKOTO HWCIOTHEHUS, HA3HAYCHHOTO0 OOBUHHUTEIHLHBIM
IIPUTCOBOPOM CYZla YTOJIOBHOI'O HaKa3aHUs, BO3MOXKHO JIMIIb [PU HAJTUYUUA BTOPOTO
OCHOBAHHUS — OKOHYATEIbHOIO (WM MOJHOT0), HAXOASUIEr0 CBOE BBIPAXKEHUE B
COOJIIOICHUH OCYKJIEHHBIM PsiJia JOTIOJTHUTENIbHBIX YCIIOBHUH, MPETYCMOTPEHHBIX Y.
3,4.3.1,u. Suu. 7cr. 73 YK PD, a taxke 4. 2.1, 3-6 ct. 74 YK PO.
Peanuszauuss [maHHOW Tpynmbl  yCIOBUM  MPEAINOIAracT  BBINIOJIHEHUE
OCYKJICHHBIM TpeOoBaHUM, ycTaHOBJIEHHBIX 4. 3 U 3.1 cT. 73 YK P® — B Teuenue
YCTAHOBJIEHHOT'O CYJOM MCIBITATEIBHOIO CPOKa «CBOMM ITOBEJACHUEM JOKA3aTh
CBOE HMCITPABIICHUE), YTO JOJKHO HAUTH BBIPAXKEHUE B!
— HCTIOJHEHUH OCYXKJICHHBIM BO3JI0O)KEHHBIX Ha HETO CYJIOM O0sS3aHHOCTEH,
MIPU3BAHHBIX CIIOCOOCTBOBATH €ro ucnpasieHuto (4. S u 4. 7 cr. 73 YK
P®D);

— HEYKJIIOHEHUM OT BO3MEIICHUS BPEAa, NMPUUYMHEHHOTI'O MNPECTYIIICHHUEM
(4. 2.1 ct. 74 YK POD);

— HECOBEPIICHWH UM HOBBIX MpecTymieHni (4. 3-6 ct. 74 YK POD).
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[TogBoass WTOr W3JIOKEHHOMY, MOXXHO TPHUUTH K BBIBOJY O TOM, YTO
OKOHYATEJIHbHBIM WJIA MOJTHBIM OCHOBAHUEM MPUMEHEHHUS YCIOBHOT'O OCYXKJICHHS K
JUIly, COBEPIIUBIIEMY TNPECTYIUICHUE, OyIeT SBISThCA: HaJIUYUE YCJIOBUH,
o6o3HaueHHBIX B 4. 1 u 2 cT. 73 YK P®, a Ttaxke MOMHUMO HHX, BBIIOJHCHHE
OCYKJIEHHBIM, B OTHOIIEHUHM KOTOPOI'0 HaKa3aHWE HA3HAYEHO, HO HE OOpaleHo K
UCTIOJTHEHUIO, JOTIOTHUTENbHBIX YCIIOBUM, YKa3aHHBIX B Y. 3,49. 3.1, 4. Su4. 7 c1. 73
VK P®, a takxe 4. 2.1, 3-6 ct. 74 YK PO.

Kak Bepno otrmeuwaer B.K. JlyloHOB, «eciyd TOJBKO OCYXKJICHHBIM HE
BBIJICP)KUT MCIBITAHUS, CJEA0BATEIbHO, MPEABAPUTEIBHBIA BBIBOJ Cyda ObLI
HEeIMpaBWIbHBIM — HEOOOCHOBAHHBIM, CYJ] OIITMOCS B CBOEM IIPOTHO3€, (PAKTUUECKHU
OCHOBaHUM («IIpeABAPUTEIBHBIX») JIJIsl IPUMEHEHUS YCIIOBHOTO OCYKJIECHUSI Y HETO
HE OBUIO, HET, CJEAO0BATEIbHO, M «IOJHOTO» OCHOBAHHUS Jii HEMPUMEHCHUS
HaKa3aHUsl, TOCJIEIHEE TOKHO ObITh peaJbHO MPUMEHEHO U OTOBITO BUHOBHBIM
[9, c. 395].

[To uroram nepBoii raBel padOTH CHOPMYITHPYEM CIIETYIONINE BEIBOJIBI.

Hecmotps Ha OTCYTCTBHE €TMHOOOPa3Hs B TOHUMAaHUHM HHCTUTYTA YCIOBHOTO
OCYXKJICHHsSI B COBPEMEHHOM HayKe, HauOoJyiee MPaBWIBbHBIM BHJHUTCS IOIXOJ, B
COOTBETCTBHH C KOTOPBIM JAHHBIH MHCTUTYT IMOHUMAETCs Kak (opMa yrojJOBHO-
PaBOBOI'O  BO3JEHCTBHS, oOO0Jajaromas COOCTBEHHBIM  COJICp)KAHUEM |
MTOTEHITUAJIOM.

[Ipu sTOoM, caM 00OpPOT «YCIOBHOE OCYXKJICHHE» BBI3bIBAET KPUTHYECKOE
OTHOIIIEHHE CPEIU YUYEHBIX, C YUYETOM TOTO, YTO YCIOBHOCTH HE MOApa3yMeBaET
OTCYTCTBUE OCYXIEHHUS JIHMI[a, BUHOBHOI'O B COBEPIICHUU MPOTHUBOIPABHOTO
NesHUsl, C Y4E€TOM Te€X, WIM HUHBIX YCIOBUM. 3aKOHOHATENb MOJpa3yMeBaeT
YCJIIOBHOCTh, MPUMEHUTENBHO K HCIOTHEHUIO HA3HAYEHHOI'O CYJAOM YTOJOBHOIO
HakazaHud. [[pyrumu cioBaMH, MpU HAJTMYKUU 3aKPETUIEHHBIX B YT'OJIOBHOM 3aKOHE
yCJIIOBUHM, Ha3HAYEHHOE CYJAOM HaKa3aHWE peaJlbHO HE WCIOJIHACTCS — HE
oOparaercs K UCIOTHEHHIO.

Tem He MeHee, 000pPOT «YCIOBHOE OCYXK/ICHHEY, BOSHUKHYB B HICTOPUUECKOM

IIPpOILIOM, B IIPpOOECCE pa3BUTHUA OTCHCCTBCHHOI'O YI'OJIOBHOI'O IIpaBad, JOCTATOYHO
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MIPOYHO 3aKPENUIICI B YTOJIOBHO-TIPABOBOM MOHATUHHOM anmnapaTe 1 HOPMaTUBHOM
pEryJIMpOBaHNM.

B sTo#l CBsI3M, MOHSTHE YCIOBHOI'O OCYXKICHHUS MOXHO C(OpMyIupoBaTh
CIEyIONIee: YCIOBHOE OCYXKIECHHE — 3TO CaMOCTOsITeNbHAs (opMa yrojlOBHO-
MIPABOBOTO BO3AECHUCTBHUA, CYIIHOCTh KOTOPOW BBIPAXKAETCA B HENPUMEHEHUU
Ha3HAYCHHOIO0 CYJOM HAaKa3aHWs Ha ONPEACICHHBIX B 3aKOHE YCIOBUSX, IIPU
COOJIIOJIEHUH KOTOPBIX JIMII0, COBEPIIWBIIEE MPECTYIUICHUE, TOJHOCThIO U
OKOHYATEIbHO OCBOOOKIAETCSl OT YTOJIOBHOTO HaKa3aHUsI.

OTHOCUTENBHO YCIIOBHI NPUMEHEHHS YCIOBHOI'O OCYKIEHUS, 3aCIIyKUBAET
BHMMaHHS BOIIPOC BO3MOXKHOI'O OTpaHUYEHHs] CPepbl MPUMEHEHHs YCIOBHOTO
OCYXKJIE€HHU, MyTEéM BBeIeHUA B TEKCT CT. 73 YK P® nonoJHUTENbHBIX YCIOBHUM U
orpannuenui. Ilpencrasmsercs, dro B nepuong ¢ 2012 mo 2019 r. nanHbIE
MOJIOXKEHUSI YK€ OBUIM CKOPPEKTHUPOBAHBI 3aKOHOJATEIEM, 4YTO TMPHUBEIO K
3HAYUTEIIBHOMY CYKEHUIO BO3MOXXHOCTEW NMPUMEHEHUSI YCIOBHOI'O OCYXKICHUS Ha
IIpaKTUKE. BHECEHHBIE N3MEHEHNS, CBA3aHHBIE C 3aIIPETOM ITPUMEHEHUS YCIIOBHOTO
OCYXJIEHHsS B OTHOUICHUM OCYXIEHHBIX 34 COBEPIICHUE IPOTUBOIIPABHBIX
IOCATATENIbCTB  HA MOJIOBYK) HENPUKOCHOBEHHOCTH HECOBEPILIEHHOJIETHHX,
IIOCATaTENIbCTB, CBA3AHHBIX C TEPPOPUCTUUECKON AEATENBHOCTBIO U UHBIX TSIKKHUX
pecTYIJICHUN 00YCIIOBIEHBI ITTUTENBHOM TUCKYCCHUEH, MMEBIIIEH MECTO B HAYKeE.

OOGocHOBaHUE BBEACHUS HOBBIX OI'PAaHMYCHHUN B BHUJE BCTPEYAIOLIETOCs Ha
npakThKe (HOpMaIbLHOIO MOJAX0/1a CYJA0B K aHAIM3Y KPUTEPHUEB, YKa3aHHBIX B Y. 2
ct. 73 YK P® ne yoenutenbHo. Kak npencrasisiercs, Hellb3s OTBEYATh HA TTOPOKH
MIPABONPUMEHEHUS HOPMATHUBHBIMHM 3alPETaMH: €CIU CYyIbl HE B COCTOSHUHU
CaMOCTOSITEIbHO OLEHHUTh JIMYHOCTh BHHOBHOIO, a TaKXe€ CMATYamlue u
OTSTYaronMe OOCTOATENbhCTBA — 3HAYUT, HEOOXOAMMO BBECTH eué Oomblie
OTPaHUYCHHN U 3aIMIPETOB, CYXKAIOMUX chepy MPUMEHEHUS YCIOBHOTO OCYXKICHHUS.
Takol myTh 3aBeIOMO yIIEPOHBIH.

3HAYUTENBHBIN JK€ OTEHIIMAN B KOPPEKTUPOBAHUM MPAKTUKU (PeneparbHbIX

Cya0B, paCCMATPUBAOIINX ITOAABJIAOIICC OOIBIIMHCTBO YT'OJIOBHBIX ICJI B IIOPAOKEC
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nepBoil HCTaHMK, uMeeT BepxoBubiit Cyn PO, BeICTynaomuii BeICIIeH cy1e0H0M
WHCTaHIIAEH.

Takum o00pa3zom, K BONPOCY MAAJBHEWIIEr0 OrPAHUYEHHUS NPUMEHEHUS
YCIIOBHOT'O OCY>KJI€HHS 3aKOHOJATENI0 CIEAYET MOAXOIUTh BECbMa CAEPKAHHO U
OCTOPOXKHO, YTOOBI BMECTO pealu3allid T'YMaHUCTHUECKMX Hayal HE HayaThb
pa3BUBAaTh U YCUIIMBATH YTOJOBHYIO PENPECCHIO.

Kak mpencrasnsiercs, BbIHOCS CyqeOHOE pellleHue, CyJ JOKEH OTpa3uTh
pe3ynbTaT aHAIM3 YKA3aHHBIX BBIIIE OOCTOSTENBCTB B KAaYECTBE MOTHUBUPOBKHU
BO3MOKHOCTH MPHUMEHEHHUSI YCIOBHOI'O OCYXIEHHUS, HECMOTPSI Ha TO, YTO TaKOE
TpeboBaHue OoTCyTCTBYET B CT. 73 YK P®, x0T u ciienyet u3 u. 4 ct. 307 YIIK PO.

[TogoOHoe yxazanue B cT. 73 YK P® Obuio Obl OTHIOAb HE JIUIIIHHM,
CIIOCOOCTBYS JTOJPKHOM MOTHMBPOBAaHHOCTH CyNEOHBIX pemeHuid. OHO Morio Obl
BBICTYIIUTh B KaueCTBE 11€7e€CO00pa3HOl Mephbl, CHOCOOHON CMOCOOCTBOBATH
npoduakTHKe HEOOOCHOBAaHHOTO (HE MOTHBUPOBAHHOTO B JOHKHOW Mepe)
IPUMEHEHUS YCIOBHOI'O OCYXKIECHHUS.

Takum o00pa3oMm, MOXHO NPEIIOKUTH BHECEHHE COOTBETCTBYIOLIETO
MOJIOXKEHHUS B TEKCT 4. 2 cT. 73 YK P®. B HOBOI1 pegakiuu JaHHAas HOpMa MOXKET
BBITJISIZIETH CIEAYIONIUM 00pa3om: «2. [Ipu Ha3HaUYEHHH YCIIOBHOTO OCYXKACHHUS CY/
YUUTBIBAET XapakTep M CTENEHb OOIIECTBEHHOW OMAacCHOCTH COBEPIIEHHOIO
NPECTYIUICHUS, TUYHOCTh BUHOBHOTO, B TOM YHKCJIE CMATYAIOUIUME U OTATrYaroume

00CTOSITENbCTBA, C MPUBEICHUEM B PUTOBOPE MOTUBOB PUHSITOrO PELICHUS».
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I'naBa 2 Amnanus OTACJBHBIX aCIICEKTOB IIPUMCHCHHUSI YCJIOBHOIO

OCY:K/I€HUSA

2.1 IIpoGJsieMbl ompenejieHUs] UCNBLITATEIbHOI0 CPOKAa NMPH YCIOBHOM

OCYKIeHUM

B cootBercTBuu ¢ 4. 3 ¢T. 73 YK P®, npu Ha3HaUY€HUH YCIIOBHOT'O OCYKJICHUS
Cyl YCTaHaBJIMBAa€T WCIBITATEIbHBIA CPOK, B TEYEHUE KOTOPOr0 YCIOBHO
OCYKJCHHBIW JIOJDKEH CBOUM ITOBEJICHUEM J0Ka3aTh CBOE UCIPABIICHUE.
Hannuue B perynupoBaHuM YCIOBHOTO OCYKIEHHUS UCHBITATEIBHOTO CPOKa
ABJISIETCSI OJIHUM M3 BaXKHEMILIMX acleKToB, oOecrneyuBaromux 3()PEeKTUBHOCTD
YCIIOBHOTO OCYXKJI€HHUS B JOCTH)KEHHUU LieJIed JaHHOTO YroJOBHO-IIPABOBOI'O
UHCTUTYTA.
B wuccrnenoBaHusX, MOCBSIIEHHBIX HWHCTUTYTY YCIOBHOT'O OCYKIICHHUS,
UCIIBITATEIbHBINA CPOK OMpENeaeTcsl B 3aBUCUMOCTH OT aBTOPCKOM MO3UIIMU KaK
OIpeEIEHHBII BPEMEHHBIM UHTEPBAJIOM IIEPUOJL, B TEYEHUE KOTOPOIO:
— HaJa TOACYIMMBIM «TATOTEET YCIOBHO-OTCPOYEHHOE HaKa3aHUE
[6, c. 33];

— TIOBEJIEHUE OCYXKJIEHHOTO JOJDKHO OBITh MPOBEPEHO, HCIBITAHO Ha
peAMET UCIIPaBIICHUs U iepeBocniutanus [16, c. 73];

—  «OCYXIEHHBIM JOJDKEH IMPOUTH MPOBEPKY HA IMPEIMET YCTOMYMBOCTH
IIpaBOMEPHOTO MoBeaeHus» [36, c. 29];

— «1poBepsieTcss 000CHOBAHHOCTh MPUMEHEHUSI YCIIOBHOTO OCYXKIICHUS H
OpraHU3yeTCsl HUCIPABUTEIBbHOE BO3JCHCTBUE HA  OCYKIECHHOIO»
[4, c. 17];

—  «OCYILIECTBJISIETCA KOHTPOJb 3a MOBEAECHHUEM YCIOBHO OCYKIEHHOTO,
IPOBOJUTCS paboTa Mo €ro UCIPABJICHHIO, & CaM OH JIOJKEH BBIMOIHATH

npenbsBlIAeMble K HEMY TpeOOBaHUSA U JI0OKa3aThb CBOE HCIIPAaBICHUE

[31, c. 81];
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— «YCJIOBHO OCYXXJICHHBI CYHMTACTCS CYAWMBIM, JO/DKCH BBIMOIHATD
BO3JI0OKCHHBIE Ha HEro O0s3aHHOCTH, HE JO/HKCH COBEpIIaTh HOBOTO
NPECTYIUICHUSI TIOJT YIPO30H  OTMEHBI  YCIOBHOTO  OCYXKIEHUS,
MPOBEPSETCSI 00OCHOBAHHOCTh YCJIOBHOTO OCYXICHUS W OpTaHU3yeTCS
COIMAJIbHBIA KOHTPOJIb 3a OCYKIEHHBIM B IIEISAX €ro HMCIPABICHUS
[7, c. 99];

—  «OCYXJICHHBIU JIOJDKEH CBOMM IMOBEICHUEM JI0Ka3aTh CBOC UCITPABICHUE)
[11,c. 52];

—  «OCYIIECTBIISIETCS MPOBEPKAa BO3MOXKXHOCTH WCIPABJICHUS OCYXICHHOTO
0e3 peanbHOr0 OTOBIBAHUS HaKa3aHUS IMyTEM HAa3HAYCHUSI 00S3aHHOCTEU
¥ KOHTPOJIA 3a MOBEASHUEM ocykaeHHoro» [13, ¢. 18] u T.1.

[IpuBenéHHBIE CYXKIEHUS JTOCTaTOYHO Pa3HOOOPa3HBI, ¢ YYETOM TOT'O, UTO
MOJIXObI K ONPEICIICHUIO CYITHOCTH U MPABOBOM IMIPUPOJIBI YCIIOBHOT'O OCYKICHHUS
Tak)ke JOCTaTOYHO pa3HOOOpa3HbI (XOTs, JAJIEKO HE BCEeraa 000OCHOBAHBI).

B kadecTBe eIWMHOM COCTaBJSIONMICH pAa3HBIX IOJIXOJ0B K ITOHUMAHHUIO
UCTIBITATEILHOTO CPOKa MOYKHO OTHECTH HAJWYHE OIPEACIICHHBIX BPEMEHHBIX
PaMoOK, C KOTOPBIMH 3aKOHOAATENIb CBSA3BIBACT HAYAJIO, PEATU3AINI0 M OKOHYAHWE
COOTBETCTBYIOIIHX MPABOOTHOIICHUH MEKTY JTUIIOM, OCYKIEHHBIM 33 COBEPIIICHUE
NPECTYIUICHUST W TOCYIapCTBOM TIpH TPUMEHEHWH WHCTUTYTa YCIOBHOTO
OCYKJICHHUS.

Ha mpoTsbkeHuH BCero TEUYEHHs HCIBITaTeILHOIO CPOKa TOCYAapCTBOM
poBepseTCs OOOCHOBAHHOCTH CJCIIAHHOTO paHee CYyJAOM NpeaBapUTEIHLHOTO
(MPOTHO3MPYEMOr0) BBIBOJIA O HAJIWYMHU TPEAINOIIOKHUTCIBHON BO3MOXHOCTH
UCTIpaBJICHHS JMIa 0e3 (PaKTUYECKOr0 M PEeabHOr0 HMCIIOTHEHUS, Ha3HAYECHHOTO
CyJIOM HaKa3aHHUs, B CBS3M C YEM COXPAHSACTCS yrpo3a pPealbHOI0 OTOBIBAHHMSI
HaKa3aHUS YKa3aHHBIM JIMIIOM B TOM CiIy4ae, KOIJIa OH <JIOKaXKeT»
HECOCTOSATEIHLHOCTh BBIBOJIA CY/Ia, KOTOPKIN JIET B OCHOBY MPUHATOTO PEIICHHS 00
YCIIOBHOM OCYKJICHHH.

Kak orMewaroT OTAenbHBIC aBTOPBI, TOCYIAPCTBOM  «OPTaHU3YETCS

HCIIBITAHUC OCYXKXICHHOT'O ImoCcpeacTBoM YCTAaHOBJICHUA HCKapaTCIbHBIX
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MIPaBOOTrPAHUYCHUI B BUJIE 3alIPETOB U Npeanucanuii» [23, c. 13], ocyimecTisiercs
KOHTPOJIb 34 €r0 MOBEJICHUEM.
BaxHbIM acnekToM B JAHHOM KIIIOUE SIBJISICTCS HAIMYHUE Y OCYXIEHHOTO
CYIMMOCTH, YTO SIBISETCS OMHUM U3 (AKTOPOB KOHTPOJSI U CIACPKUBAHHUS OT
MIPOTUBOINPABHOIO MOBEAECHHUS, & TAKKE OKA3aHUs WCIPABUTEIIBHOTO BO3JIECHUCTBUS
Ha JAHHOE JIML0, BBIPAXKAIOIIEECA B OTACIbHBIX ITPABOOIPAHUYCHUAX, 3aKOHOMEPHO
COIPSDKEHHBIX C IPUMEHEHUEM MHCTUTYTA CYAUMOCTH.
Peub unér 00 onpeneneHHbIX MOCIEACTBUAX «OOIIETPABOBOIO U YrOJOBHO-
IIPaBOBOI'0 XapaKTepa, TAKKE OrPAHUYEHHBIX PAMKAMH HUCTIBITATEIBHOIO CPOKa, 3a
UCKIIFOYEHUEM CIIy4aeB, KOrJa YCIOBHOE OCYKIEHHUE COMNPSIKEHO C HA3HAUEHUEM
JOTIOJTHUTENIBHOTO ~ HaKa3aHWsl, MO  MPOAODKUTEIBHOCTU  PaBHOro  JMOO
MIPEBBIIIAIOIIETO UCBITATENBHBIA CPOK» [46, c. 159].
O@PGhEeKTUBHOCTh UCTBITATEILHOTO CpPOKa BO MHOTOM  3aBUCUT  OT
MIPAaBWIBHOCTA YCTAHOBJIEHUSI CPOKa €ro MPOAOJDKUTEIRHOCTH B OTHOLICHUU
KOHKPETHOI'O OCYXIEHHOTIO.
B pamkax 4. 3 cr. 73 YK PO® onpenensercs mNpoaOKUTEIbHOCTh
UCTIBITATETILHOTO CPOKA, KOTOPBIN sABIIsSIETCS MU PepeHIIPOBAHHBIM:
— TIpW HA3HAYEHWU JIUIIEHUS CBOOOIBI HA CPOK JI0 OJTHOTO Tojla uiu Oosee
MATKOTO BHUJA HaKa3aHWUsS HCHBITATENIbHBIM — WCIHBITATENbHBIA CpPOK
J0JIKEeH ObITh HE MeHee 6 MecslleB U He Oosee 3 JieT;

— TpU Ha3HAYCHWH JUIICHUS CBOOOJIBI HA CPOK CBBIIIE OJHOTO TOJa —
UCHIBITATEIbHBIN CPOK JOJKEH ObITh HE MeHee 6 MecsleB U He Oojee
S Jer.

HcnbiTaTtenbHbll CPOK OTHOCUTENBHO OCYXIEHHBIX, KOTOPBIM HAa3HAYEHO
HaKa3aHWE B BUJE COJICPKAHUS B JUCIIUIUIMHAPHON BOMHCKOM YacTH, ONPEIEIISIETCA
B 4. 3.1 ct. 73 YK P® — oH ycraHaBnuBaercsi B MpeAenax OCTABIIETOCS CPOKa
BOCHHOM CITy>KObI Ha JIEHb MPOBO3TJIAIIEHUS IPUTOBOPA.

HcnpiTaTenbHblii CPOK UCUYUCISAETCS C MOMEHTA BCTYIUICHHS IPUTOBOPA B
3aKOHHYK) CHIJIY, HO MIPH 3TOM, B HEr0 BKJIIOYAECTCS BPEMs, MPOILIECAIIEE CO JTHSA

npoBo3riamienus npurosopa (4. 3 ct. 73 YK PO).
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Jlo nOpuHATHUA COOTBETCTBYIOIIMX H3MeHeHMM B YK PO, Hayka wu
IpaBOMPUMEHUTENIbHAS MPAKTUKA CTAJIKUBAIach ¢ MPOOJIEMOI OMpenesieHHs] TOro
MOMEHTa, C KOTOPOrO [JIOJDK€H WCYHUCIATHCA UCIHBITATENbHBIA CPOK IpH
MIPUMEHEHUHU AHAJIU3UPYEMOI0 YIrOJIOBHO-IIPABOBOTO HWHCTUTYTA, BEIb HAYYHO
00OCHOBAHHBIN TOMXOM K €r0 KOHKPETH3aIlMd HMMEET OOJBIIOe 3HAYCHWE IS
aJICKBaTHOT' O MPABOINPUMEHECHHUA.

Takum o06pazoM, MBI BHUIAUM, YTO IPOJOJDKHTEIBHOCTh HCIHBITATEIHHOTO
cpoka He (PMKCHpPOBAHA — OHA MOXKET OMPEACNAThCS WHIAUBUIYATBHO CYIAOM IpHU
NPUHATUMA pelieHrs 00 YCIOBHOM OCYKJICHUHU, HO B TpaHHIAX, OMpPEAcIEHHBIX
3aKOHOM.

[To muenuto KO.M. TkadeBCKOro, «mpoJIOJKUTEIBHOCTh HUCIBITATEIBHOTO
CpOKa OMpEeeIIsSIETCsl CY0M B 3aBUCUMOCTH OT CTEIEHU OOIIECTBEHHOM OMAaCHOCTH
MPECTYIUICHUS U JIMLA, €r0 COBEPIIUBIIETO, OT TOr0, KAKOM CPOK, 110 MHEHUIO CYy/Ia,
He0o0X0IMM, 9YTOOBI OCYKIICHHBIH J0Ka3ail CBoe ucmpasieHue» [37, c. 53].

ITo muennro A.H. KonganoBa, WIEHTUYHBIA CPOKY HA3HAYEHHOTO CYIAOM
yroJIOBHOIO HakaszaHus (WM JaKe JUIMTEIbHEE TaKOBOI'O) HMCIBITATEIBHBINA CPOK,
KaK 3TO HHU TapaJ0KCalIbHO, CIIYKUT CBOCOOPA3HBIM CTUMYJIOM JJISI OCYKJICHHOTO
YCJIOBHO, BBIHYK/JIA€T €r0 MOOMIM30BaTh CBOW MOTEHIIMAI I 00jIee YCKOPEHHOTO
OCBOOOKICHMSI OT MPABOBBIX 0OpeMEHEeHHH 3a cojesinHoe [15, ¢. 12].

AHQJIOTUYHO BOIPOCY OMNpEACNICHUSI IeJIeCO00Pa3HOCTH MPUMEHEHUS
YCJIOBHOTO  OCYXKIEHHS, CyA TNpUHUMas peluieHne o0  ompeieieHuu
MPOJOJKUTENBHOCTH HCIBITATEIBHOTO CPOKA JIOJKEH TAKXKE YUECTh XapakTep U
CTeNeHU OOIIECTBEHHON OIMACHOCTH COBEPIICHHOTO BUHOBHBIM MPOTHUBOIPABHOTO
MOCATATENIbCTBA, YYECTh JAHHBIE O €r0 JUYHOCTH U T.1.

COBOKYMHOCTh CBEJICHUM, HAIIEIIINX COOTBETCTBYIOUIYIO OILICHKY CY/a,
MO3BOJISICT MOAXOAUTh AUG(PEPEHITMPOBAHHO K OIPEASICHUIO HCIBITATEIIBHOTO
CpOKa, OMpEAeisis €ro B JAMala3oHe MEXAYy MUHUMAJIbHONW M MaKCUMaJIbHOMU

PpaHHHeﬁ, YCTaHOBHGHHOﬁ 3aKOHOOAaTCIICM.
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HIMeHHO B 3TOM BPEMEHHOM OTPE3KE, COCTABJISIOLIMM UCIBITATEIbHBIN CPOK,
OCYXJIEHHOE€ JIUI[0 CUYUTAETCS CYJMMBIM U JI0KAa3bIBAET COCTOSITEIbHOCTh TE3UCA O
BO3MOXHOCTH HUCTIpaBiieHUs 0€3 (PaKTUUecKOro oTObIBaHUSI HAKa3aHU.

[IpumedarenbHO, YTO ONpPEAEIIEHHE U NMPUMEHEHUE HCIBITATENLHOIO CPOKa
SBIISIETCS HE IIPABOM, a 00513aHHOCTHIO Cy/1a — CyJl HE MOXKET OCYILIECTBUTH YCIOBHOE
OCYXJIEHHUE, HE ONPEIEIUB UCIBITATEIbHBIN CPOK I OCYXKAEHHOTO, YTO CIENYET
CUMTATh MPABWIBHBIM.

B nepByto ouepenp 00 yCHEIIHOCTH HMPUMEHEHHUS! YCIOBHOI'O OCYXAECHUS K
KOHKPETHOMY  JIMIly, JOCTMXKEHUM  IIOCTABJICHHBIX  3aKOHOJATEIEM U
IIPABONPHUMEHHTENIEM IIEJIEH, MOXXKHO TOBOPHUTb, €CIM OCYKICHHBIM B TEYCHHUE
UCHBITATEILHOTO  CPOKa  CBOMMM  JCUCTBUSIMU  JIOKQXET  COCTOSBILIEECS
UCIPABJIEHHE, YTO MOXKHO pAacCMaTpUBaTh KaK MAEaJbHbII BapuaHT pe3yJbTara —
KEJIaeMOoro, HO He BCerja JOCTUKUMOTO Ha IPAKTHUKE.

@opMaibHBIM K€ PE3yNbTaTOM (TAaKKe JKEIaeMbIM) U  BIEKYLIUM
HernmpuMeHeHne (aKTHYECKOro UCTIOTHEHHsI HaKa3aHusl, HA3HAYE€HHOTO paHee CyI0M
YCIJIOBHO, SIBJIIETCS HE COBEPILIECHHE TEX HAPYLIEHUH, YTO BIEKYT OTMEHY YCIOBHOIO
OCYXKJICHHSI 110 HEraTUBHOMY OCHOBAHHUIO, MepedurcieHHblx B cT. 74 YK PO,
BKJIIOYas, B IIEPBYIO O4YEpelb, HE COBEPIICHHE HOBOIO IPOTHUBOIPABHOIO
[IOCSTaTeIbCTBA.

Jlsist Toro, 4roObl COOTBETCTBYIOLIME BBIBOJBI OBLINM CHOPMYIHPOBAHBI U
UMENH MPaBOyCTaHABIMBAIOIIEE 3HAUCHHE, HEOOXOAUM KOHTPOJIb 32 UCTIOTHEHUEM

OCYKJIEHHBIM YCJIOBHO BCEX BO3JIOKEHHBIX Ha HEro 00si3aHHOCTEH.
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2.2 Peaqu3anus 00sI3aHHOCTEl, B03JIaraeMbIX Ha YCJIOBHO OCYKIEHHBIX

1 OCYIIECTBJICHUEC KOHTPOJIA 32 HX IIOBCACHHEM

B coorBerctBuu ¢ 4. 5 cr. 73 YK P®, cyn, npu Ha3HaueHUU YCIOBHOTO
OCY’KJICHUSI, BO3JIaraeT Ha JIMIIO P 00S3aHHOCTEMH:

— HE MCEHATh TOCTOSHHOTO MECTa KHUTEIbCTBA, pPabOTHI, ydeObl 0Oe3
YBEAOMJICHUS  CHEIUATN3UPOBAHHOTO  TOCYJApPCTBEHHOTO  OpraHa,
OCYILIECTBIISIOUIEr0 KOHTPOJIb 33 MOBEJIEHUEM YCIOBHO OCYKJIEHHOTO;

— HE MOocelaTh ONnpeiesIeHHbIE MECTa;

— TIPOWTH KYpC JICYEHUS OT aTKOT0JIM3Ma, HAPKOMaHUH, TOKCUKOMaHHUH WITH
BEHEPUYECKOTO 3a00JICBAHMS;

—  TpymuThCsi (TPYAOYCTpOUTHCA) JHOO TNPOAOKUTH OOydYeHHE B
0011e00pa3oBaTeIbLHON OpraHU3aIUH.

JlanHbie 00513aHHOCTH BO3JIAratOTCsl HA OCYXKIEHHOTO CYJOM C YYETOM TaKUX

CBOMCTB JIMYHOCTHU OCYXAEHHOTO, KaK:

— BO3pacT,

—  TPYAOCIIOCOOHOCTD,

— COCTOSIHHE 3/10pPOBbBS.

Crnenyer 3aMeTUTD, YTO 0003HAYEHHBIN MIEPEUEeHb 00SI3aHHOCTEHN HE SBISETCS
3aKPBITBIM, C YUETOM TOr'0, YTO CYJ MOXET BO3JIOKHUTH Ha YCIOBHO OCY>KIEHHOTO
UCIIOJIHEHUE U IPYTUX 00S13aHHOCTEHN, CIOCOOCTBYIOLIUX €0 UCIIPABICHUIO, O YEM
TAKXKE COJAEPIKUTCS yKa3zaHHue B TeKCTe 4. 5 ¢T. 73 YK PO.

Kpome Toro, ¢ yauérom nonoxenunii 4. 7 ct. 73 YK P® cyn BripaBe Kak Cy3UTh
NepeYCHb BO3JIOKEHHBIX 00513aHHOCTEMH, TaK U IPOU3BECTHU €0 PaCIIUPEHHE, TyTEM
NPUMEHEHUS JOTIOTHUTENBHBIX OO0S3aHHOCTEH, PYKOBOJICTBYSACH JOKYMEHTOM B
BUJIE MPEICTABICHUS OPTaHa, OCYIIECTBIISIONIEr0 KOHTPOIb 3a JHUIIOM, K KOTOPOMY
IPUMEHEHO YCIIOBHOE OCYKCHHUE.

CrnenoBarenbHO, C HEMOCPEACTBEHHOM peanu3alieil BO3JI0KEHHBIX Ha
OCYXJIEHHOTO 00s3aHHOCTEN U MX d(PPEKTUBHOCTHIO, OTHOCUTEIHHO JTOCTHUKECHUS

TaKoOu ociu, CTOHIHGﬁ nepeca MHCTUTYTOM YCIIOBHOI'O OCY’KACHHUA, KaK UCIIPABJICHUC
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JIU1IA, COBEPIIMBIIETO MPECTYIUIEHUE, TECHO CBSI3aH BOMPOC JOJKHOT'O KOHTPOJIS 32
MOBEICHUEM TAaKOro JIMIA, KOTOpbIM, moMumo mnojoxenut YK P®, rtaxxke
pEerIaMEHTUPYETC HOPMaMu Y TOJIOBHO-HCTIIOJIHUTENBHOIO Konekca Poccuiickoit
Oeneparnn  [41] (YUK P®), comepkaliuMu COOTBETCTBYIOIIHME TIOJIOXKEHUS,
Kacaromuecss 0003HaueHHoro nopsiaka. TakoBeiM nocBAwEH pasaen VI nannoro
JTOKYMEHTa, UMEHYeMbIil «KOHTpPOJIb 32 YCIIOBHO OCYKJIEHHBIMHI.

JIaHHBIM KOHTPOJIb, B COOTBETCTBUU ¢ 4. 6 cT. 73 YK P® ocymiectBusiercs
YIOJIHOMOYEHHBIM CIeIMAIU3UPOBAHHBIM roCOpPraHoOM (yrosoBHo-
UCITOJTHUTEILHON CHUCTEMBI), a B OTHOIICHUU BOEHHOCIYXKAIIMX TaKOW KOHTPOIb
OCYIIECTBIISIETCS CO CTOPOHBI KOMAaH/I0BaHUSI BOMHCKUX YacTed U YUPEIKICHHM.

Kak cnengyer u3 u. 3 ct. 73 YK PO, ucnsITarenbHblii CPOK HAUUHAET T€Yb CO
JHS TmpoBo3rjamieHus mnpuroBopa. COOTBETCTBEHHO, C MOMEHTa Hauaja
WCYHUCJICHUSI UCIBITATEILHOIO CPOKAa HAYMHAET OCYIIECTBISATHCS KOHTPOJIL 3a
MOBEJICHUEM YCIIOBHO OCYKJI€HHOT 0, KOTOPBIM MpeKpaniaeTcs JUIllb M0 UCTCUCHUHU
JJAHHOT'O CPOKa B CBSI3M CO CHSITHUEM JIMIA C Y4€Ta YroJIOBHO HCIOJHUTEIbHOU
WHCHEKIINH, B COOTBETCTBHU C 4. 2 cT. 189 YUK P®.

Cnenyer OTMETHUTh, YTO MOATOTOBKA COOTBETCTBYIOUIMX IPEICTABICHUH, O
KOTOPBIX TOBOPHJIOCH BBINIE, COTJIACHO TocTaHOBJeHUIO [IpaBurensctBa PO or
16.06.1997 1. Ne 729 «OO6 yrBepxkaenun Ilomoxenus o0 yrojaoBHO-
UCTIOJTHUTEIBHBIX WHCICKIUAX M HOpPMAaTHBAa WX INTAaTHOW yucieHHocTh» [30],
BBICTYIAET OJHOM M3 HETTOCPEACTBEHHBI 003aHHOCTEH YTrOJIOBHO-UCTIOJIHUTEIBHBIX
WHCIICKIUN, 0053aTEIbHBIX JJIs1 UCTIOTHEHUS.

Hcexons u3 copep:kaHus B3aNMOCBSI3aHHBIX MOJM0KEHUN 4. S m 4. 7 c1. 73 YK
P®, Boznaraembie Ha OCYXAEHHOTO OOS3aHHOCTH MOXHO YCJIOBHO pa3/eliuTh Ha
JIBE€ KaTErOpUH:

— OCHOBHBIC OOSI3aHHOCTH, TPHUMEHSIEMBIE CYIAOM TIEPBHYHO TIPH

BBIHECEHUH PeIIeHUsI 00 YCIOBHOM OCYK/ICHUU;
—  JIONOJIHUTENbHBIE 00s13aHHOCTH, MIPUMEHSEMbIE CyJloM o

NpCaACTAaBJICHHUIO OpraHa, OCYIICCTBJIAIOIICTO KOHTPOJIb 34 INIOBCACHHCM
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YCIIOBHO OCYXAEHHOTO, B CBS3M C JIOMYIIEHHBIMH OCYXJIEHHBIM
HapYIICHUSMHU.

[IpumedaTenbHO, YTO B HACTOSIIIEE BPEMS IMEETCS ONpeneIEHHAS TCHICHITHS
K YMEHBIICHUIO YHCIIa OCYXIEHHBIX, HAa KOTOPHIX B KauyeCTBE pPEaKIUU Ha
JOMYIIEHHBIC  HAPYIIEHUS, TPOUW3BEICHO  BO3JIOKEHUE  JIOTOJHUTEIHHBIX
ob0si3aHHOCTEM B nopsizike 4. 7 ¢T. 73 YK PO.

CBUIETENHCTBYIOT 00 3TOM JaHHbIE ODUIIMATIEHON CTATUCTUKU: «B 2015 1. —
330900 yclIOBHO  OCYXICHHBIX HMMEIU  JIOMOJHUTENbHBIE  00S3aHHOCTH,
BO3JIOKEHHBIE CYIOM TI0 MPEICTABICHUIO YTOJIOBHO-UCIIOTHUTEIBHBIX MHCIICKITUH,
unu 34,3 % w3 uncna npomenmux mno ydery; B 2016 r. — 332174, unu 36,2 %; B
2017 r. — 256942 u 30,1 %; B 2018 1. — 174123 u 22,5 %» [26].

ConeprkaTenbHO aHaJOTWYHAs TeHACHIMs oTMedanach U B 2019 u 2020 rr.,
OJTHAaKO, B MEHEE BBIPAXEHHOM BapUaHTE, KaK OTMEYAeTCS OTACIbHBIMHU
crenuanuctami [19, c. 26].

N3meHenne o0bEMa BO3JIOKEHHBIX OOS3aHHOCTEH Ha JIMIO, OCYXKIEHHOE
YCIIOBHO, MOJKET BBICTYNAaTh KaK CpPEICTBOM IMOOLIPEHUs, TaK W CPEICTBOM
nopuianusa, Tak kak 4. 7 ct. 73 YK P® npegycmatpuBaer U yCUJIIEHUE, U
ocliabJeHue peKUMHBIX TPEOOBaHUH.

Kak BepHOo oTMeuaercss CHEHHAIMCTaMH, <«OTO SBJISETCS CPEIACTBOM
KOPPEKTHPOBKH PEKUMa HUCHBITAHWS, TPU3BAHHBIM  HWHIWBHIYaJIH3UPOBATH
NPUMCHEHUE CHCIUANBHBIX BOCIUTATEIBHO-TIPOPMIAKTHICCKUX MEP H  Mep
WCIIPABUTEIIBHOTO BO3IEUCTBUS» [32, €. 97].

[Ipy 3TOM, KOHEUHO XK€, MNPEJCTABICHUE, COJEepHKaIlee PEKOMEHJIAINIO
paciupeHus nepedHs 00s13aHHOCTEN OCYXIEHHOTO, HE MOXKET OBITh a0CTPAKTHBIM
1 (GOpMaITLHBIM TI0 CBOEH CYTH M CBOEMY COJICPKAHUIO.

CooTBeTCTBYyIOIIEE MTPEACTABICHHUE JOKHO UMETh JIOJDKHYIO apTryMEHTAITHIO
U OBITh MOTHUBHPOBAHHBIM. B kauecTBe 000OCHOBAHUS YIOJOBHO-UCIIOJHUTEIBHbBIC
WHCIICKIIMY MOTYT HCIOJb30BaTh JOKYMEHTHI, MOATBEpXkKAaromue (HaxThl

AOITYIICHHBIX HapymeHHﬁ B YCTAHOBJICHHOM IIOPAIKE.
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B JAHHOM ciiyyvae, YT OJIOBHO-UCITOJIHUTENbHBIE WHCTEKIUU
pyKkoBOACTBYIOTCS TmonoxkeHussmu YHUK P®, ykaspBatomymyu Ha MHOPSAOK
OCYILECTBJIEHUSI KOHTPOJIBHBIX MEPOIPUATHH 32 YCIOBHO OCYXKIEHHBIM.

B dvacTtHOCTH, HEHCHONHEHHE JULOM TpeOOBaHUM, 00O3HAYEHHBIX B 4. 4
ct. 188 VYUK P®, a Takke Tmnpu HAIAYUM HWHBIX  OOCTOSITENHCTB,
CBUCTEILCTBYIOIIKUX O IEIeCOO0Pa3HOCTH BO3JIOKEHUS Ha JTAHHOTO CYOBEeKTa
WHBIX IOTIOJHUTENBHBIX 0053aHHOCTEN, PYKOBOJICTBYACH OJIOXKEHHSIMU 4. 2 cT. 190
YUK PO, KOHTpOJIMUpYIOUIMA OpraH B JIMIE HaYaJlbHHKA YTOJIOBHO-
UCITOJIHUTEIbHON MHCIEKIIMU WM KOMAaHJIOBAHUS BOMHCKOW YacTH BHOCHUT B CY[I
COOTBETCTBYIOILIEE MPEICTABICHUE.

Takum 00pa3oM, B OCHOBE MHHUIIMALIMK COOTBETCTBYIOLIETO MPEACTaBICHUS
JIEKUT HEUCIIONHEHUE OCYKJIEHHBIM TpeOoBaHM, 0003HAYEHHBIX B 4. 4 cT. 188
YUK P®, a uMEHHO: OTYUTHIBATHCS MEPE] KOHTPOJIHUPYIOIIMM OPTaHOM O CBOEM
NOBECHUH; UCIIOJIHATH BO3JI0’KEHHBIE CYJIOM 00SI3aHHOCTH; SIBJIATHCS 11O BBI3OBY B
KOHTPOJIMPYIOIIUN OPTaH.

B tex ciywasx, Korga JOMKHOCTHBIM JIMIIOM YTOJIOBHO-UCIIOJIHUTEIBHOU
WHCHEKIIMK OyneT 3aUKCUpOBaHO HApPYIIEHHE KaKOro-Tubo 0003HaYE€HHOTO
TpeOOBaHUsI — OHO BIIpaBe UCTPEOOBATH OT OCYXKIEHHOIO OOBSICHEHMS] U BBIHECTU
opuimanbHOE TPEAYNPEKIACHUE O BO3MOXKHOCTH OTMEHBI MPUMEHEHHOTO
YCJIIOBHOT'O OCY’KJICHHUS.

TeM He MeHee, HE KaxJI0€ M3 JOIYCKAEMBIX OCYKIAEHHBIM HapyLICHUM,
0003HaueHHBIX B 4. 4 cT. 188 YUK P® naxe npu J01KHON PUKCALIMN CO CTOPOHBI
COTPYAHUKOB YI'OJIOBHO-HCIIOJHUTEIBHON HWHCIIEKIUN, MOXET Jie4b B OCHOBY
OTMEHBl YCJIOBHOIO OCYKIEHHUS CyIOM H OOpalleHHs Ha3HAa4eHHOI'0 paHee
YCIIOBHOTO HaKa3aHUS K (PaKTUUYECKOMY HUCHOJIHEHHIO. B wyacTHOCTH, mepBoe u3
npuBeACHHBIX BbIme TpeboBanmii 4. 4 cr. 188 YUK P® o nHeobxomumocTu
OTUUTHIBATHCS MEPE]] YTOJIOBHO-UCTIOJHUTEIBHON MHCIIEKIIUEN O CBOEM TTOBEJEHUH,
c(hOpMyIMPOBAHO JOBOJHLHO aOCTPAKTHO, YTO W BBI3BIBAET COOTBETCTBYIOIIHE

POOJIEMBI.
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OtnenpHbIE aBTOPHI KOHCTATUPYIOT, YTO HA MPAKTHUKE 32 HAPYIICHUE 3TOTO
0003HAYEHHOTO HOPMATHMBHO TpPEeOOBaHUS «IPUBJIEYh K OTBETCTBEHHOCTHU
MPaKTUYECKU HEBO3MOXKHO, UTO CBSI3aHO C MSTKOCTHIO M TYMAHHOCTBIO MOJX0/1a CO
CTOPOHBI Cy/IEOHBIX OpraHoB. Takoe JestHue, KaK MpaBUilo, HE CYMTAIOT CEPbE3HBIM
HapYIICHUEM TOPSAKA U YCIOBHIA OTOBIBAHUS YCIOBHOTO OCYKICHUS, BCIICICTBHEC
YEro YroJIOBHO-UCIIOJIHUTEIbHBIE WHCIEKIUHM JaXXe HE MBITAIOTCS HAIpaBiIsATh
NPEJCTaBIEHUs B CyA O BO3JOXKEHUM JIOMOJHUTEIbHBIX OOf3aHHOCTEH Ha
OCHOBAaHHH TOJIOOHBIX HAPYILICHUN, UCTIONB3YSl UX B KQUECTBE XapaKTEPU3YIOIIETO
marepuanay» [32, c. 98].

Tem He MeHee, B yKa3aHHOM HaIIpaBJICHUH €CTh U MOJOKUTENIbHAS IPAKTHKA.
Tak, HanpuMep, «OCYXJIeHHbIN P. Hapymui o0sS3aHHOCTb, BO3JIOKEHHYIO Ha HETO
CyJIOM MpH BBIHECEHUM MPUTOBOPA, a TAKXKE HE SIBJISUICS O BBHI30OBY B YrOJIOBHO-
UCIIOJIHUTEIBHYIO HHCTIEKIHIO. [Ipy ero npuHyauTeIbHOM JOCTaBICHUN OTKA3aJCs
JaBaTh KaKue-Tu00 OOBSICHEHUS TI0 TAHHBIM HAPYIICHUSIM. Y YUTHIBas U3JI0KEHHOE,
yTrOJIOBHO-UCIIOJIHUTENIbHAS HMHCIICKIIMS 00paTuiach B CyA C XOAATalCTBOM O
BO3JIO)KEHUH Ha OCYXKJEHHOTO OOS3aHHOCTH SIBJISITBCS Ha PETUCTPAIMIO B
WHCIIEKIIMIO OJIMH pa3 B MECSI, B JHU U YacChl, €10 yCTaHOBJIEHHbIE. OCHOBBIBASACH
Ha U3JI0XKEHHBIX JI0BOJIAX, CY/ YAOBJICTBOPUII MPEACTaBICHIE HHCTICKIIKY [38].

B kauectBe emnié ogHoro tpedboBaHus, ykazaHHoro B 4. 4 ct. 188 YUK P®
0003Ha4YeHO TpeOOBaHNE UCTIOIHEHHUS BO3JIOKEHHBIX CyI0OM 00s13aHHOCTEH. [lanHOe
TpeObOBaHHWE pacCMaTPUBACTCS 3aKOHOJATENIeM B KadeCTBE CYIIECTBEHHOIO, C
Y4ETOM TOT'0, YTO €T0 HAPYIIIEHUE, B COOTBETCTBUHU C 4. 2 cT. 74 YK PD Moxer cTath
OCHOBAHHUEM JIJIs MPOJICHUS UCIIBITATEILHOIO CPOKA.

[TockonbKy 3aKOHOJATEIh HE YKa3bIBA€T HA CHCTEMATUUYECKOE HAPYIIEHUE
yKa3aHHOTO TpeOOBaHUsA, JOCTATOYHBIM JUIsi OOOCHOBAHHUS TPEICTABICHUS,
aJpeCOBaHHOTO CyNy, OyAeT (puKcaius OJHOTO €IUHCTBEHHOTO HAPYIIICHHMS.

Taxxe ucxoas U3 HOPMATUBHOTO TOJKOBAHUS, HAPYIIEHHE 0003HAYEHHOTO
TpeOOBaHUSI CO CTOPOHBI OCYXKIEHHOTO MOXET IOBJEYh U HAJIOKEHUE HA HEro
JOTIOHUTENBHOW  00s3aHHOCTH (MM OO0s3aHHOCTEW), HW  MPOAJICHUE

HCIBITAaTCIBbHOIO CpPOKaA. COOTBGTCTBGHHO, HET HOPMATHUBHBLIX HpeHHTCTBI/Iﬁ JIIsL
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OJIHOBPEMEHHOTO  XOJIaTalicCTBa CO  CTOPOHBI  YTOJOBHO-HCIIOJHUTEIbHOU
HMHCTICKIIMYA O HAJOKEHHWH JIOMOJHUTEIBHON 00s3aHHOCTH (MUIH OOsS3aHHOCTEH), a
TaKXe€ O MPOJJICHUU UCTBITATEILBHOTO CPOKa Ha MEpHUoJ, He Oosee OJHOro roja B
paMKax OJTHOTO JOKyMeHTa B (hOpMe MPEACTABICHHUS.

[To muenuro H.B. OnbxoBuKa, «HE Bcerja Bo3jararb Ha OCYXJIEHHOTO
JOTIOJTHUTEIIBHBIE 00sS3aHHOCTH UMEET CMBICII» [25, ¢. 152], omHaKo, JaHHBIA TE3UC
CIIpaBEUIMB JIMIIIb K KOHKPETHBIM CHUTyallUsIM C Y4€TOM BCE€M COBOKYIMHOCTH
00CTOSITEIILCTB.

CrnenyrolyM  OCHOBaHHMEM  JIOMOJIHEHUSI ~ paHee  YCTaHOBJICHHBIX
00sI3aHHOCTEH SBJISECTCS HEBBIMOJHEHUE OCYXKIEHHBIM YCIOBHO TpeOOBaHUS SIBKU
10 BBI30BY B YI'OJIOBHO-MCIIOJHUTENIbHYIO MHCHEKIMIO. Ho He Besikasi HesBKa 10
BBI3OBY, KaK MPEICTABIISICTCS, HECMOTPS Ha OOIYI0 MOHSTHYIO HAIMPaBICHHOCTb
JAHHOTO TpeOOBaHHUs, MOXET Jiedb B OOOCHOBaHHE BBIBOJA O JIOMYIIEHHOM
OCYXKIEHHBIM HapylieHUH. [1o MHEHHIO OTAENbHBIX aBTOPOB, JJIs TAKOTO BBIBOJIA
Ba)KHA 11€J1b, KOTOPasi CTABUJIACh IIPU BBI30BE OCYXKIAEHHOTO.

Kak mumer O.FO. lllenpuH, «enpi0 TakuxX SBOK JOHKHO OBITH TOJBKO
pelIeHre BOIIPOCOB, CBSI3aHHBIX C UCTIOJTHEHUEM MPUTOBOpa CyAa: s pa3bICHEHUS
MOpsiZIKa M YCIOBUM OTOBIBAaHMS HaKa3aHUWs, NPOBEACHUS NPOPUIAKTUICCKUX
Oecesl, BBISICHEHUSI BOIIPOCOB, BO3HUKAIOIIUX B MPOIIECCE OTOBIBAHUS HaKazaHUS,
NPUYUH JOMYIICHHBIX HAPYIIEHUW TOpsKa W YCIOBUN OTOBIBAHMS HaKa3aHUS»
[47, c. 301].

Takoe OCHOBaHHE JJI1 BO3J0KCHHUS JONOJHUTEIBHBIX OO0S3aHHOCTEH, KakK
«HAJIMYME WHBIX OOCTOSITENBCTB, CBHUJIETEIBCTBYIONIUX O IEJIeCO00pa3HOCTH
BO3JIOXKEHUS HA YCIOBHO OCYXJEHHOIO JIOMOJHUTEIbHBIX O0sS3aHHOCTEN
c(hopMyIUPOBAHO 3aKOHOAATETIEM IOCTATOYHO O0IITUM 00Pa30M, YTO MO3BOJISET €TO0
IPUMEHATh Ha TMPAKTUKE B IMIHPOKOM JHANa30HE IPAKTHUYECKUX CHUTYaIluH,
CBSI3aHHBIX C OCYIIECTBJICHHEM TEKYIIEro KOHTPOJS 3a JIHMIAMU, KOTOpHIC
OCYXKJICHBI YCIIOBHO.

ITox «mHBIMU 0OCTOSTEILCTBAMUY, TIO CYTH, MOXKHO ITOHUMATh JIIOOBIE, KpOME

ykazaHHbIX B 4. 4 c1. 188 YUK P® obcrosTenbcTBa, HEraTUBHOIO CBOMCTBA,
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OKa3bIBAIOIIHME HA OCYXAEHHOTO BIUSHUE, HE COOTBETCTBYIONIEE LIETISIM peann3aluuu
MHCTUTYTA YCIOBHOI'O OCYKJEHUS.

Cpean «uHBIX O0CTOSATENBCTB» MOKET (PUTypHUPOBATh COBEPILIECHUE JHIIOM
aIMUHUACTPATUBHBIX MpaBOHApYIIeHU. Takxke K pa3psiy «MHBIX 0OCTOSITENLCTBY,
KaK TMPEACTaBIsETCS, MOTYyT OBITh OTHECEHBI OOCTOSTENBCTBA, KOTOpPHIE
XapaKTEPU3YIOT JINYHOCTh OCYKIEHHOI'O BO BPEMS UCIIBITATEIIBHOIO CPOKA U T.J.

Kak ormeuaercs crienpaiicTaMu B KOHTEKCTE pacCMaTpUBAEMbIX BOIIPOCOB,
NPAKTUKA OCYIIECTBICHUSI KOHTPOJIS 3a MOBEICHUEM JIUI], K KOTOPHIM MTPUMEHEHO
YCIIOBHOE OCY>KJIEHHE CBUETEIIbCTBYET O HAIMYUHU HE TOJILKO TPOOIJIEM, CBSI3aHHBIX
C TMPUMEHEHHEM HOPMATHBHBIX TIOJOKEHHUM, Kacaroluxcs aHaJlu3UpyeMOoro
UHCTUTYTa, HO M «IIpo0jieMaMy MpPaBONIOHUMAHUS CO CTOPOHBI CYOBEKTOB
UCIIOJIHEHUS YCIOBHOTO OCY’KJE€HUS, YTO TOBOPUT O HEOOXOAMMOCTU Pa3bSICHEHUS
IPAKTUYECKUM PAOOTHHKAM IOJIOKEHUI pacCMaTpUBAEMbIX HOPM, OCOOEHHOCTEN
ux peanuzanun» [32, ¢. 100].

NMeHHo OT mo/ixo/1a MpaBoNpUMEHUTENS (B YACTHOCTH, B JIUIIE COTPYTHUKOB
YTOJIOBHO-UCIIOJIHUTENLHBIX HWHCIEKIM) BO MHOTOM 3aBUCUT S(PPEKTUBHOCTH
IPUMEHEHUS YCIOBHOIO OCYXAEHUSA. B 3TOi CBS3M NPEIOKEHHS OTIEIbHBIX
aBTOpOB [8, ¢. 210] OTHOCUTENBEHO HEOOXOIUMOCTH CYKeHHUs cPepbl TPUMECHEHHS
YCIIOBHOTO OCYXJEHUS, MO BCEH BUAMMOCTH, OCHOBaHa HAa HETaTUBHOMN
NPABONPUMEHUTEIBHON TPAKTUKE, a HE Ha HECOBEPIIECHCTBE HMMEIOIINXCS
HOPMAaTHUBHBIX TTOJIOKECHUM.

[loTeHnman y aHaIU3UPYEMbIX CPEACTB HCIPABIEHUS OCYXIEHHOIO,
OPUMEHSIEMBIX B KOHTEKCTE BO3JIOKEHHS Ha OCYXAEHHOrO OO0S3aHHOCTEH H
KOHTPOJIS 32 UX UCIIOJHEHUEM, JOCTATOYHO BEJIMK, BOPOC CTOUT JIMIIb B MOAXOE
K €ro pean3aluu.

Kak mpencraBnsiercs, 3HAYUTENbHBIM  TOJOKUTEIBHBIM 3P (HEKTOM,
OTHOCUTEIHHO  TOBBIMIEHUS 3(PHEKTUBHOCTH  peaTu3yeMbIX  KOHTPOJBHBIX
MOJTHOMOYUNA CO CTOPOHBI YTrOJOBHO-MUCIIONHUTENbHBIX HWHCIEKIHHA, o0iamaer

MCIKBCIOMCTBCHHOC OPTaHU3allMOHHOC BSaHMO,Z[CfICTBHG.
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B  cBoell  [eATENbHOCTH  YrOJOBHO-MCHOJHUTENbHBIE  WHCHEKIUU
B3aUMOJICMCTBYIOT C OpraHaMHM MECTHOI'O CaMoOyIpaBiieHHs, opraHamu MB/]
Poccun, conuanbHbIMU CITy:K0aMH, JEHCTBYIOIIMMH HAa TEPPUTOPUU HAXOKICHUS
YTOJIOBHO-UCITOJIHUTEIbHON MHCIIEKI[MN, HA OCHOBE Pa3pabOTKH U OCYILECTBICHUS
COBMECTHBIX MEPONPUATHI IO KOHTPOJIO 3a IOBEAECHHEM JIMI, OCY>KJIECHHBIX
YCIOBHO, COOJIOZCHUEM OOs3aHHOCTEH, BO3JOXKEHHBIX HAa HHUX CYIOM, U
OPOBEACHUS MPOPUIAKTUIECKUX MEPOIIPUATHIA.

Kak ormeuaror C.H. Muncapuna u VY.C. BrmacoBa, «yrojioBHO-
UCIIOJIHUTEIbHBIE HWHCIEKIIMM €XEMECAYHO aHAJIU3UPYIOT CBOIO paboTy 110
KOHTPOJIFO 32 TOBEAEHUEM YCIOBHO OCYXKJIEHHBIX, TOTOBAT B COOTBETCTBUM C
BEJOMCTBEHHBIMHU aKTaAMH CTATUCTUYECKYIO OTYETHOCTb, a TAKkKe HH(OPMAIIMOHHO-
AHAJIMTUYECKUE W JPYTME MaTepualibl Uil TeppuropuanbHbix opraHoB OCHUH
Poccum» [21, c. 45].

[lonoOnass pabGora moO3BOJsET B HEOOXOoOUMOW Mepe 00001maTh
COOTBETCTBYIOIINIA TPAKTUYECKU MmaTepuan, CHOPMHPOBAHHBIH B TIPOIECCe
paboThI C OCYKIEHHBIMH, a TAKXKE JIE1aTh HA €0 OCHOBE OOOCHOBAHHBIE BHIBOJIBI U
NpeNNnpuHUMATh  HEOOXOIMMBIE MEphl IO  MOBBIIIEHUIO A(P(HEKTHBHOCTH
OCYIIECTBISIEMOM pabOTHI.

Takxxe mnpencraBisieTcs, YTO NEPBUYHBIM KOPPEKTUPYIOLIUM CpPENCTBOM
BO3/JICHCTBUA Ha OCYXAEHHOTO, KOTOPBIN YKJIOHSETCS OT UCIIOJHEHUS HalaraeMbIX
TpeOOBaHU, JOMKHO BBICTYNaTh BO3JIOXKEHHME Ha TaKOro OCYXIEHHOIO
JIOTIOTHUTENbHBIX 00s13aHHOCTEHN, KOTOPbIE€ MOIJIM OBl TOJKHBIM 00pa30M yCHIIUTH
KOPPEKTUPYIOLIEE HCIPABUTEIBHOE BO3AEHCTBUE NPUMEHEHHOTO CYI0M YCIOBHOTO
OCYXKJICHHS.

Takass mpakTuka sBiseTcs Oojee MPEANOYTUTENBHON, YeM ¢opMaibHas
peakuys Ha HapylIEeHHE B BUJE MPOJICHUS HUCIBITATEIIBHOIO CPOKA, YTO CaMo I10
cebe maneko He Bcerjga OyAeT CrocOoOCTBOBAaTh MCHPABICHUIO OCYKIEHHOrO. B
KOHEYHOM HTOre, TMPOMJIEHUE HCIBITATEIbHOIO CPOKa H  BO3JI0XKEHUE

JOITOJIHHUTCJIBHBIX 00s13aHHOCTEH Kak Cp€acTtBa KOPPCKTUPOBKU MOI'YT OBITH
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MPUMEHEHBI B KOMIUIEKCE — B OPraHU3allMOHHOM €IWHCTBE, YCUJIUBAs MOTEHIHAI
ApYT Apyra.

Jpyrumu cioBaMH, BO3JIOXKEHHE JIOMOJHUTENBHBIX OOS3aHHOCTEH HMeeT
XOpOLIUN MOPEAYNPEAUTENbHBIN MOTEHUHUAI, IOCPEICTBOM KOTOPOrO MOKHO
OCYIIECTBUTh HEOOXOIUMYI0 NPOMUIAKTUKY TPOTHBOIPABHOTO IOBEICHUS CO

CTOPOHBI OCYKIEHHBIX.

2.3 OTMeHa YCJIOBHOIO OCY:KJA€HHSI WIM NMPOAJIeHHe HCHbITATEIbHOIO

CpoKa

BormnpocaM, cBsI3aHHBIM C OTMEHOM YCIIOBHOT'O OCY>KJI€HHUS (110 HEraTUBHBIM U
MO3UTUBHBIM  OCHOBAaHMSIM), a TakKe€ M3MEHEHUIO MPOAOIKUTEILHOCTH
UCIIBITATENBHOIO CpOKa nocesmeHa cr. 74 YK PO.

Cnenyer  OTMETHTh,  UYTO  H3HA4YaJbHO  OMNpeNEIEHHas  CyIOoM
POJOJIKUTEIIPHOCTh HUCIIBITATEIBHOIO CpPOKa MOXET OBITh B JajbHEHIIEM
U3MEHEHA KaK B CTOPOHY YBEJIMUEHHMS, TaK U B CTOPOHY YMEHBIIEHHUS, C YUYETOM
nosioxkeHut 4. 1 n 4. 2 ct. 74 YK PO.

B cuny 4. 1 ct. 74 YK PO B nporecce ucnoHeHUs: MPUTOBOpa 00 YCIOBHOM
OCYKJICHHUM JOIYCKAETCS COKPAILIEHUE UCIBITATEILHOIO CPOKA MYTEM JOCPOYHOM
€ro OTMEHBI CO CHSITUEM CYJIMMOCTHU B ClIydae, €CJIM OCYKJACHHBIN 10 UCTCUCHUS HE
MEHEEe TMOJOBHHBI YCTAHOBJIEHHOTO CYAOM MCHBITATEIBHOTO CpOKa CBOUM
NOBEJACHUEM JI0Ka3aJl CBOE HUCIPAaBIEHUE, a TAaKKE€ BO3MECTHJI MOJHOCTHIO WIIU
YaCTUYHO Bpel, IPUUUHEHHBIN NPECTYILUICHUEM.

CnOXHO OIICHWTHh MACIITa0HOCTh MPUMEHEHHS MOOIIPUTEIHHON MPAKTHKU
HAIpaBJIEHUsI B CyJl CO CTOPOHBI KOHTPOJIMPYIOIIEr0 OpraHa MPEACTaBICHUI C
peKoMeHAauel JTOCPOYHOM OTMEHBl YCJIOBHOTO OCYXKJIEHHS, OJHAKO, Kak
OTMEYAETCS OTHECIbHBIMU aBTOPAMH, «B MPAKTHUKE pPsfa POCCHICKUX PErHOHOB
IOPOLIEHT  YJIOBJIETBOPEHHBIX  XOJATANCTB,  3aABJICHHBIX B  IOPSJKE,
npenycMoTpeHHoM 4. 1 ct. 74 YK PO, Becbma Bricok: 6omee 96%. bonee Toro, cys

IIPUHUMAIOT 110 HHM IIOJIOXKHUTCIBHOC PpCIICHUC, C€CJIM HC pacrnojararoT
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MaTepuajgaMy, MPEJICTABIECHHBIMU  YIOJOBHO-HUCIIOJHUTEIBHON  HMHCIIEKIUEH,
OTHOCHUTENIBHO HEHAJJIEKAIIETO ITOBEIECHUS OCYKIECHHOrO, a CaM OH B NEPHUON
WCIIBITATENILHOTO CPOKA HE JIOMYCKAJl HUKAKUX MpaBoHapymeHui» [19, c. 26].

Kaxk mpencraBnsercs, 3akperuiennas B 4. 1 ¢t. 74 YK P® ¢opma noompenns
JIMLA, OCYKJIEHHOI'O YCIOBHO, HE UMEET MHBIX «IIPOTHBOMNOKA3aHUI) ITPUMEHEHUS,
IIOMUMO JOIYCKAE€MbIX JAHHBIM JIMIOM HApyIIEHUN YCTAHOBJICHHBIX MPAaBUIL
COOTBETCTBEHHO, JOCPOUYHAsE OTMEHA YCIOBHOIO OCYKJIEHUS U CHATUE CYAUMOCTH
MOI'YT IPUMEHSATHCS B CUITY UCKIIFOUUTENBHBIX B TAHHOM OTHOLUIEHUU MTOJITHOMOYUN
cyJia K JJ1000MY YCIOBHO OCYXJIEHHOMY, KOTOPBIH, Kak ykazaHo B 4. 1 ¢t. 74 YK P®
«CBOUM IIOBEJICHUEM JI0Ka3aJl CBOE UCIIPABIICHUE).

Hu yronoBHslil 3ak0H, HU pasbsicHeHus 1lnenyma BepxoBHoro Cyna PO ne
CoJlep KaT PacKpbITUE CMBICIA 000pOTa «I0Ka3aTh CBOE HcHpaBiieHHe». JlaHHas
KaTEeropusi MOXKET TOJIKOBATHCS KaK «100POCOBECTHOE OTHOIIEHHE K HUCIOJIHEHUIO
BO3JIO)KEHHBIX CY/J0OM OOS3aHHOCTEl B TEUYEHHE MCHBITATEIBHOIO CpPOKa, €ro
TPYAOYCTPOMCTBO,  OOyueHHE, HE  COBEpUICHHE  MNPECTYIUICHWH WU
IIpaBOHAPYIICHHM, COOIIOICHHE 00IIeCTBEHHOTo mopsiaka» [31, c. 52].

B nr060oM ciydae, coaepkaHue aHaIu3UpyeMoro obopora — oneHouyHoe. U,
KaK MPaBUIIO, TOJIbKO HAIMYKUE COBOKYMTHOCTH KPUTEPUEB, CBUJIETEIHCTBYIOIIUX 00
VCIIPABJICHUH, TO3BOJISIIOT CHENaTh MPEABAPUTEIIBHBIA BBIBOJA O TOM, YTO
OCYX/IEHHBIN IEUCTBUTENHLHO UCIIPABWIICS U 00JIee HE HY>KJIAeTCsl B MPUMEHEHUU K
HEMY OIrPaHUYUTENIBHBIX MEP.

KoHedHO ke, Kak BEpPHO OTMEYAETCs OTAEIbHBIMH aBTOPAMH, «OTMEHA
YCIOBHOT'O OCYXKJIEHUS U CHSTHE CYJIMMOCTH SIBJISIETCS MOOIIPUTEILHOW HOPMOU
YTOJIOBHOI'O 3aKOHOJIaTEIbCTBA, MOOYKIAIOIIEN OCYKIEHHOIO K I00pOCOBECTHOMY
BBITIOJIHEHUIO BO3JIOKEHHBIX HA HEro CyJOM OrpaHUYeHHU, 4To Oyner
CBUJECTEIBCTBOBATL O €r0 HCHOpaBIeHWU. BocnurarenbHble HOPMBI  HENb3S
IIPUMEHSATHh B OTHOILLIEHUU OCYXXICHHOIO IPUHYIUTEINBHO. Y OCYKIEHHOI'O BCErIa
€CTh BBIOOp — UMETh MPOTHBOMNPABHOE MOBEACHHE, HE CJENAB IMOJOKUTEIbHBIX
BBIBOJIOB U3 YK€ IPUMEHIEMBIX MEP PEIIPECCUN U OTPAHUYEHUSI €r0 ITPaB, UIIN CTaTh

Ha IMyTh UctpaBieHus» [ 14, c. 79].
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OnpenenéHHple  3aKOHOM  MOOILIPUTENIbHBIE  MEpbl M CPEACTBA,
OPUEHTUPOBaHbl HA CO3JAaHUE Y OCYXAEHHBIX TOJOXKHUTEIbHBIX COLUAIbHO-
AKTUBHBIX YCTAaHOBOK C LIE€JbIO CIHOCOOCTBOBAHUSI HMCIPABICHUIO JAHHBIX JIHI U
no0yX/I€HHs K IPABOMEPHOMY MOBEICHHUIO.

Conepokaiiieecst B 3aKOHE YKa3aHUE O TOM, YTO CyJ] pelIaeT BOIpoc 00 OTMEHE
YCIOBHOTO OCYKIEHHS M CHSITUM CYAMMOCTH, €CIM OCYXKIEHHBI CBOUM
NOBEJCHUEM J0Ka3ajl CBOE UCIIPABIECHUE U BO3MECTHJI (IIOJIHOCTHIO UM YACTUYHO)
BpeJl, IPUUMHEHHBIN NMPECTYIUIEHUEM, B pa3Mepe, ONPEIEIIEHHOM PELIEHUEM Cy/a,
HE BKJIIOYAET B C€0sl KaKUX-TMOO OrpaHUYEHUN, OTHOCUTEIBHO CaMOCTOSTEIbHOTO
oOpaleHusi OCYKAEHHOIO K CyAy C XOAAaTaliCTBOM 00 OTMEHE YCIOBHOI'O
OCY>KJICHUSI.

Taxoli 3anper He COAEPKUTCS U B HOpPMax YroJOBHO-IIPOLIECCYAIBHOTO
3aKOHOJATENbCTBA — B 4YacTHOCTH, B 4. 1 cr. 399 VIIK PO®, onpenensronien
CyIeOHBIN TOPSAJOK pa3pelIeHus] BOMPOCOB, CBS3aHHBIX C TOCIEAYIOIINM
UCIIOJIHEHUEM IIPUTOBOpA CYy/a.

To ectb, Wcxomss W3 TAakoOW NO3ULMM, INO3UTHMBHASI WHULMATUBA MOXET
UCXOJUTH OT CAMOI'0 OCYKIEHHOT0, KOTOPBIN OoJiee, yeM KTO-I100, 3aMHTEPECOBaH
B TOM, 4TOOBI CKOpPEHIINM 00pa3oM 0CBOOOIUTHCS OT OTPaHUUYEHU, CONPKEHHBIX
C HAJIMYHUEM CYJUMOCTU U OO0SI3aHHOCTEW, YCTAHOBJIEHHBIX JJIs HEro CyAOM IpHU
IPUMEHEHUH YCIOBHOTO OCYKJICHHUS.

JlaHHasT WHULMATUBA MOXET OBITh pEaqu30BaHA OCYXIEHHBIM Kak
HEMOCPEICTBEHHO — IYyTEM OOpalleHus B CyA, TaKk M OIOCPENOBAHHO 4YEpe3
KOHTPOJIUPYIOIINNA OpraH B JINLE YT OJIOBHO-UCIIOJIHUTEIbHON HHCIIEKIINH, KOTOpast
MOKET COCTaBUTh COOTBETCTBYIOLIEE NPEJCTABICHHUE, BKIKOYUB B HETO JIOBOJBI,
UCXOJSIIUE OT CaMOr0 OCYXIEHHOTO.

K coxaneHuro, Kak IOKa3bIBalOT COBPEMEHHBIE pEany, JAJIEKO HE BCErnaa
OCYXJIEHHBIM MMEET LIEJIOCTHOE MPEICTaBICHUE O TOM, KaKHU€ BO3MOYKHOCTU €MY
NOpPENOCTaBIsET TOCYJapCTBO, PEIrJIAMEHTUPYS COOTBETCTBYIOIKME IPABOBbHIE

HHCTUTYTBI — B YaCTHOCTHU, HHCTUTYT YCIIOBHOI'O OCYIKJIACHUA, YTO MOKCT HCTaTHUBHO
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CKa3bIBaThCSl HA HAJIMYUU CTPEMIICHHS OCYKIEHHOTO K PABOMEPHOMY MOBEICHUIO
Y B3aMMOJICCTBHUIO C COLIMYMOM.

K coxanenuto, nameko HE BCerga OCYXKIEHHBIM HMEET UEIOCTHOE
IPEICTAaBIEHUE O TOM, KaKh€ BO3MOYKHOCTHM €My MPEIOCTaBISET TOCYIapCTBO,
perjaMeHTHUpysi COOTBETCTBYIOLIUE MPABOBbIE HHCTUTYThI — B YACTHOCTH, UHCTUTYT
YCIIOBHOTO OCYXKJI€HHsI, YTO MOYKET HETaTUBHO CKa3bIBaThCsl HA CTPEMIICHUU
OCYXJEHHOI0 K IPABOMEPHOMY IOBEJICHHUIO.

Hu nist xoro He cekper, 4TO BO3MOXHOCTh MOOHIPEHUsS (CBOEro poja
MO3UTHBHAS MOTHUBAIMS) SBISIETCS XOPOIIMM CcTUMyJoM. He wuckimodyeHue B
paccMaTpUBaEMOM CIy4ae — CTUMYJIMPOBAHUE OCYXKAEHHOTO YCIOBHO.

HMIMeHHO 110 3TOM NPUYHMHE 3HAYUTENIbHYIO pOJib B UHGOPMHUPOBAHUHU JIULIA, K
KOTOPOMY IIPUMEHEHO YCIOBHOE OCYXKICHHE, UTPAET B 3TOM CMBICJIE YI'OJIOBHO-
UCIIOJIHUTEIbHAS UHCIIEKIIHSL.

B xome pa3bsACHUTENBHOM  pabOThl  KaXAbld  OCYXIEHHBIM, Kak
OPECTAaBISIETCSA, MOJDKEH MONy4aTh HWH(POpPMAIMIO, Kacalollylocs HE TOJBKO
HEraTUBHBIX IOCJIEJCTBUII HEHUCIIONHEHUS (WM YKIOHEHHS OT MCIIOJIHEHUS)
00513aHHOCTEM, HAJIOKEHHBIX CYJIOM, HO M KaCaloUIyI0CsS BO3MOYKHOTO TOOIIPEHUS,
KaK CPEACTBA CTUMYJIMPOBAHUS TO3UTUBHON OTBETCTBEHHOCTH JAHHOTO JIULA.

[Ipu 3TOM, JIHMIO, K KOTOPOMY NPUMEHEHO YCIOBHOE OCYKIICHHUE, CIEIYET
OpPUEHTUPOBaTh, B TOM YHCIIE, U HAa BO3MOXXHOCTh NMPUMEHEHHS] K HEMY U HHBIX
CPENCTB MOOUIPEHUS, HMMEIOIINXCS B «apCEHANE» COOTBETCTBYIOLIUX OPraHOB
rocy/1apcTBa, BKIIOUEHHBIX B NPOLEAYPHI, CBSA3aHHbIE C OKAa3aHUEM YTOJOBHO-
IPABOBOrO BO3JEWCTBHS HA JUYHOCTh, MPECTYNUBUIYIO YTOJIOBHO-IIPABOBOM
3anper.

['oBOps O CpoOKe, TUIIb 10 UCTEYEHUU KOTOPOI'0 YTrOJIOBHO-UCIIOIHUTEIbHAS
MHCHEKIMSI MOXKET HaIpaBUTh B CyJA MPEACTaBICHUE O JOCPOYHOM CHSATHH
YCJIOBHOTO OCYXIEHUSI M CYOUMOCTH, CIeAyeT OoTMeTuThb, uto M.B. Koaiés
KPUTHUKYET HAJIMYKE TAKOT'O CPOKA B IPUHIUIIE, ApPTYMEHTHUPYS CBOIO MMO3UIIUIO TEM,
YTO HMCHPABJIEHUE JUIA HE MMEET CBA3U C TEM CPOKOM, KOTOPBIM MMEET MECTO,

OTHOCHUTCIIbHO IMMPHUMCHCHUS OI'PAaHUYUTCIIBHBIX MCP, «TdK KaK Ocy)KIIeHHblf/i u no
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ATOTO CpOKa MOXKET HCKPEHHE pacKasiThCsd B COBEPIICHUM MPECTYIICHUS,
MOJIHOCTBIO BO3MECTUTH YIlepO, BKIIIOYAsl M MHOE 3aryiakuBanue Bpena. Ho B cuiny
NOJIOKEHUSI 3aKOHA OCYXKJIEHHBIN 00s3aH BBDKIATh ONPENEIECHHBIN CPOK, YTOOBI
oOpartutbces B cya» [14, c. 79].

Tem He MeHee, OTMEHa MHUHUMAJBHOIO CpOKa, JHIIb IO IPOLIECTBUU
KOTOPOI'0 MOXET OBbITh MHULIMUPOBAHO JOCPOYHOE CHITHE YCIOBHOTO OCYKJICHUS,
HYKJIA€TCs B OTIEJIbHOM OCMBICJIEHUU, YYHUTHIBasi TO, YTO OLIEHKAa HaJIU4Us
KPUTEPUEB  HCHPABJIEHUS  OCYXKAEHHOTO  TaKXKe HMMEET  ONPENEIEHHYIO
NPOTSHKEHHOCTh BO BPEMEHH, PaBHO, KaK W CaM MEpPUOJ J100POCOBECTHOTO
UCITOJIHEHUS OCYKJIEHHBIM BCEX MPEANHUCAaHUN. Bpsa 11 MOXKHO caenaTh BBIBOJ O
€ro HUCHpPABJIEHUH, €CIU OH (PaKTUUYECKM HHUKAaK HE MpOosiBUI ce0sd B JAHHOM
otHouieHuu. I[Ipencrapisercs, 4To OTMEHa MUHUMAJIBHOTO CPOKa, O KOTOPOM UAET
peub, TpedyeT, KAK MUHUMYM, JTONOJIHUTEIbHON apryMeHTaI|H.

BaxxHbIM, B paccMaTpuBaeMOM Kpyre BOIPOCOB, TaKXe MPEICTABISETCS
o0cTosATenbcTBO, 0003HaueHHoe B M. 12 IlocranoBnenus [Inenyma BepxoBHoro
Cyna P® or 20.12.2011 r. Ne 21 «O mpakTuke MpUMEHEHUS CyAaMu
3aKOHOJATEIbCTBA 00 MCIIOJIHEHUH MPHUroBopa» [28], B COOTBETCTBHH C KOTOPHIM
KOI/la YCJIIOBHO OCYK/ICHHOMY HAa3HAUEH JOIMOJIHUTEIbHBIA BHUJ HAaKa3aHUA U J0
UCTECYEHUs WCHBITATEIBHOTO CPOKAa OH CBOMM IIOBEIEHUEM JO0Ka3ajl CBOE
UCIIPABJICHHUE, CYJ NMPUHUMAET pelleHHe 00 OTMEHE YCIOBHOTO OCYXACHHUS U O
CHSITUU C OCYXJEHHOIO CYIMMOCTH JIMIIb TMOCTE OTOBITUS UM JOMOJHUTEIHHOTO
HaKa3aHUsl.

[TomoOHBI MOAX0A cO3AaET BPEMEHHBIE PAMKH BO3MOXKHOCTH MPUMEHEHHS
aHANMM3UPyeMoi (HOPMBI TTOOIIPEHUSI.

Ucxoas u3 cytu nanHoi npaBoBou no3uniuu [Inenyma Bepxosnoro Cyna P®,
B 1. 12 BbilieHa3BaHHOTO [locTaHOBIIEHMS peUb UAET HE O BCAKOM JIOMOJIHUTEIHBHOM
HaKa3aHWM, HA3HAYEHHOM JIUILY, OCYKIEHHOMY YCJIOBHO, a JIWIIb O T€X CUTyalUsX,
KOrJa JaHHOMY JIMIly Ha3HA4Y€HO CPOYHOE [IOMOJHUTEIbHOE HAaKa3aHue, He

IMPCBLIMIAOIICC I10 ITPOJOJIKUTCIIBHOCTH HCIbITaTEIIbHBIN CPOK.
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[IprMeHeHne NoOUPEHUS B BUAE TOCPOUYHON OTMEHBI YCIOBHOI'O OCYKJICHUS
U CHATUS CYJUMOCTH CTaBHUTCS B 3aBUCUMOCTH OT CPOK4, Ha3HAYEHHOTO CYAOM
JOTIOJTHUTENIBHOTO HAKa3aHUus — JUIO JOJDKHO IIOJHOCTBIO OTOBITH JaHHOE
HaKa3aHue, Npexae, YeM OyIyT MCYEpIIaHbl MPaBOBBIE MOCIEIACTBUS YCIOBHOIO
OCYKICHHSI.

[Tonywaercs, Ilmemymom  BepxoBoro Cyma P®,  dakrtuuecku,
c(opMyJIMPOBAHO JONOIHUTEIbHOE (POPMaIbHO-ONPEAEIEHHOE YCIOBUE, KOTOPOE
JIOJIKHO OBITh YYTEHO CYJIOM, HO, IIPU 3TOM, TaKOBOE OTCYTCTBYET B 4. 1 cT. 74 YK
P®, pernameHTHpyroliell COOTBETCTBYIOIIYIO MPOLEAYPY, UYTO BPSA JIM CIEMYET
CUUTATh MPABUIbHBIM.

Kak oTmeuaroT OTIEenbHBIE HCCIENOBATENM B CBA3M C aHAJIU3HPYEMBIM
KOHTEKCTOM, «no3uiusa [Inenyma BepxoBHoro Cyna P® no Bompocy mnopsiaka
JOCPOYHOM OTMEHBI YCJIOBHOI'O OCYXKIEHHs, COCAMHEHHOIO C peaJbHbIM
OTOBIBAHUEM CPOYHOTO JOMOIHUTEIBHOIO HAKa3aHUs, C OJTHOM CTOPOHBI, BbI3BaHA
NPaKTUYECKOM MOTpeOHOCThIO OOecmeueHuss eIMHOOOpa3HOro moaxoja B
NPABOMPUMEHUTETIFHON TpakTUKE TPU  pa3pelieHud TMOAOOHBIX  CIIyYaes,
COOTBETCTBYET TPEOOBAHUSM 3aKOHA O PEATHbHOM HCIIOJIHEHUH JOTOTHUTEIbHBIX
HaKa3aHWI IpHU YCIOBHOM ocykjieHuu. C Ipyroi CTOpoHsbl, pazbicHeHue [1nenyma
HE B IMOJHOM Mepe coryacyerca ¢ 4. 1 cr. 74 YK P®, ycranaBiuBaronien
IPOJOJKUTENBHOCTD UCIBITATENBHOTO CPOKA, MO MCTEYEHUH KOTOPOM BO3MOXKHA
JIOCPOYHAsi OTMEHA YCIOBHOI'O OCYKJIEHHUS CO CHATUEM CYIUMOCTH» [2, C. 7].

KommiekcHbiit aHanmu3 00O3HaYeHHOW MpaBOBOM MO3UIMU U 4. 1 cT. 74
YKP® mpuBoguTr K BBIBOAY O 3HAYUTETbHOM (DAKTUYECKOM CYKEHUHU
BO3MOKHOCTEW IPUMEHEHUS aHAIU3UPYEMOI'O ITOOIIPEHMs, BEAb II0JIy4aeTCs, B
3aBEIOMO  YIIEpOHOM TMOJOKEHHHM HAXOMATCS JIMIQA, JIOKa3aBIUME CBOE
VICIIPABJICHUE, ITyTEM aKTHUBHBIX JICVCTBHM, HAIIPABICHHBIX HA BO3MEILIEHUE BpEa,
NPUYMHEHHOTO MPECTYIJIECHHEM U T.[., HO KOTOPBIM CYJAOM Ha3HAa4€HO CPOYHOE
JOTNOJIHUTENIBHOE HaKa3aHUE, MO CBOEW UIMTEIBHOCTH MPEBBIIIAIONIEE MOJIOBUHY
YCTaHOBJIEHHOT'O UCTIBITATEIHLHOTO CPOKA (OPUEHTUPYACH Ha YCIOBUE, OTMEUEHHOE

B 4. 1 cT. 74 YK PO).
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Jymaercs, 4YTO B CBE€T€ TyMaHHU3alUd YrOJIOBHOW IIOJUTUKU U
HEOOXOJIUMOCTH CTUMYJMPOBaHUS TPABOMEPHOIO TOBEACHUS OCYXKIEHHBIX,
NOoMOOHYI0O  CUTyallUI0  IIeJIECOO0pPa3HO  CKOPPEKTUPOBAaTH B MHTEpecax
OCYKJIEHHOI0, IOKA3aBIIETO MyTEM CBOMX aKTUBHBIX ITPABOMEPHBIX I€MCTBUN CBOE
VICIIPABJICHUE, TTIOCPEICTBOM BHECEHHS n3MeHeHui B 4. 1 ct. 74 YK PO, B pamkax
KOTOPOI BO3MOXKHO 3aKpenuTh (PaKyJIbTaTUBHOE MPaBO CyJa COKPAIIaTh CPOTHOE
JONIOJIHUTEIIBHOE HAKA3aHUE B CIIy4ae, €CJIU MPOJOIKUTEIbHOCTD €r0 MPEBhIIIACT
MOJIOBUHY YCTAHOBJIEHHOTO HCIBITATEIBHOTO CPOKAa, YTO IO3BOJUT PaCIIUPUTH
BO3MOYKHOCTh CyZJa YYECTh B IIOJIHOW MEpE KOHKPETHKY CHUTYallMd U «IIOUTH
HABCTPEUy» JIMILY, IPOSIBUBILEMY YCEPAUE B ILUTAHE CBOETO UCIIPABIICHHUS.

Kak BepHo ykaspiBaer M.B. KoBanés, «B3anMMOBBITOJAHBIE OTHONICHHS,
CKJIAJIBIBAOLIUECS MEXKTY FOCYJapCTBEHHBIM OPraHOM, UCIIOJIHSAIOIIMM HAKa3aHUE,
U OCYXKJIEHHBIM B KOHEUYHOM MTOI€ JOJKHBI JOCTHYb LIEJIM HAKa3aHUS B BUJE
ucrpasienus» [ 14, c. 78].

Opnako, B Tex Ciy4asxX, KOTJa JIMII0 3aHUMAaeT OOpaTHYI0 TO3UIIHIO,
IIPOSIBIISIL CBOKO HECO3HATEJIBHOCTh U HE CTPEMUTCS K HCIPABJICHUIO, BO3HUKAET
HEOOXOJIMMOCTh pearupoBaTh Ha OTO MyTEM MPUMEHEHHUS JOMOJHUTEIHHBIX
OrpaHUYeHH, Tu00, B KpallHEM cily4ae, IyTéM OTMEHBI YCIOBHOTO OCYXKIACHUS U
NPUBEACHUS HaKa3aHUs, KOTOPOe ObUIO HA3HAYEHO CYJIOM YCJIOBHO, B UCTIOJTHEHHUE.

Bo3MoOxHBIE CUTyaluuu, CBSI3aHHBIE C  JOMYLIEHHEM CO  CTOPOHBI
OCYKIEHHOIO pAa3JIMYHbIX HAPYLICHHWH, & TaKKE CBS3aHHBIE C COBEPLICHHUEM
JAHHBIM JIMIIOM HOBBIX MPECTYIUIEHUH, 0003HAUYEeHbl 3aKOHOAATENEM B OTJEIbHBIX
gacTax cT. 74 YK P®. B orTaenbHbIX Ciydasx JOMYIIECHHbIE HAapyLICHUS
00yCIaBIMBAIOT JIMIIb MPOJIJIEHUE UCTIBITATEIBHOTO CPOKA, a B MHBIX CUTYaLUSX,
CBA3aHHBIX C CHCTEMAaTUYECKUM HAapyILIEHHEM OOIECTBEHHOIO MOPSIIKA WIIM HOBBIX
YTOJIOBHO HAKa3yeMbIX JCIHUN, 3aKOHOAATENb NPEAyCMAaTPUBAET BO3MOXKHOCTH
Cylla OTMEHUTh YCIOBHOE OCYXJCHHE U OOpaTUTh K HCIOJTHEHUIO OCHOBHOE
HaKka3aHUe, KOTOpoe He ObLI0 Obl MCIOJHEHO B Cllydae HaJJIeXkKallero MOBeACHHUS

OCYXIEHHOTO.
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Ha npakTuke Borpoc 00 oTMeHe (M1 COXPAaHEHHH) YCIOBHOTO OCYKJICHUS U
HAa3HAYCHUU HaKa3aHUsl YCJIOBHO OCYXXJICHHOMY MPH COBEPIICHUU UM B MEPUOT
UCIIBITATEILHOIO CPOKA HOBOT'O MPECTYIUICHUSI MOXKET pa3peliaThCs Mo-pasHoMY.

[Ipu perienru Bonpoca 0 BO3MOKHOCTH OTMEHbI WJIM COXPAHEHHUS YCIOBHOTO
OCY’KJICHHSI B OTHOILLICHUH JIUIA, COBEPIIMBIIETO B MEPUOJ UCIIBITATEILHOI'O CPOKA
HOBOE TMPECTYIUICHHE IO HEOCTOPOXHOCTH JMOO YMBINIJIEHHOE MPECTYIUICHHUE
HEOOJIBIION WU CPEHEH TSHKECTH, HEeOOXOIMMO YYHUTHIBATH XapaKTep U CTENEHb
OOIIECTBEHHOM OMACHOCTHU MEPBOr'0 U BTOPOI0 MPECTYIICHUM, a TaKKe JAHHBIE O
JUYHOCTH OCYKJIEHHOTO M €ro MOBEJACHUU BO BPEMs HCIBITATENIBHOTO cpoka. [Ipu
HEOOXOJIMMOCTH JIJISl BBISICHEHUSI TAKUX JIAaHHBIX B CyJI€0OHOE 3aceJaHuE MOXKET OBITh
BbI3BaH IMPEACTABUTENb OpraHa, OCYUIECTBJSIOLIEIO KOHTPOJb 33 MOBEAECHUEM
YCJIOBHO OCYXJEHHOTI'0. YCTAaHOBUB, 4YTO YCJIOBHO OCYXXJICHHBI B TMEPHOJ
UCIIBITATEILHOIO CPOKa BeJl CeOsl OTPUIATENBHO, HE BBIMOIHSI BO3J0KEHHBIX Ha
HEro 00S3aHHOCTEH, HapyIiaja OOMEeCTBEHHBIA MOPSAOK U T.1., CY/A B CHIIY 4. 4 CT.
74 YK P® MOXeT OTMEHUTh YCIOBHOE OCYXIEHHE C MOTHUBUPOBKOW MPUHATOrO
pelIeHns U HA3HAYNUTh HaKa3aHUeE 110 COBOKYITHOCTH IMPUTOBOPOB.

BbIBOJI 0 BO3MOKHOCTH COXPAHEHHsI YCIOBHOTO OCYKIEHHSI M3JIaraercs B
OMMUCATEIbHO-MOTUBUPOBOYHOI YacTH MPUTOBOPA, & B €r0 PE30JIOTHUBHON YacTH
YKa3bIBA€TCS HA TO, YTO MPUTOBOP B YaCTH YCIOBHOI'O OCYXAEHUS IO MEPBOMY
MIPUTOBOPY UCIIOIHSIETCS CAaMOCTOSATENBHO.

Eciu  ycnoBHO — OCYyXJEHHBIM  COBEpPINAETCA  MPECTYIUIEHHE  TI0
HEOCTOPOXKHOCTH WJIM YMBIIIUIEHHOE MPECTyIUIEHue HEOOIbIION Wiu cpeaHein
TSDKECTH, CYJl C YIETOM OOCTOSATENBCTB COASSHHOTO, JaHHBIX, XapaKTePU3YIOIIHX
JUYHOCTh BUHOBHOT'O, HA OCHOBE JIaHHBIX 00 MCIOJIHEHUU BO3JIOXKEHHBIX Ha HETO
00s13aHHOCTEW MOXKET MPHUHATH pelieHrue 00 OTMEHE WM COXPAaHCHWH YCIOBHOTO
ocyxkaenus. IIpu 3TOM OTMEHa [AOIMYCKAeTCs MpU OTPULIATEIIbBHOM MOBEACHUU
OCYKJI€HHOIO B MEPHOJ HCIBITATEILHOIO CPOKAa W NPEANoJaracT Ha3HaueHUe
HaKa3aHHs 10 COBOKYITHOCTH IPUTOBOPOB, @ COXPAHEHUE YCIOBHOIO OCYKIICHUS
O3HAYaeT BO3MOXHOCTb CaMOCTOSITEIbHOIO  MCIOJIHEHUSI  HAaKa3aHUU 10

COBOKYITHOCTH ITPpUT'OBOPOB.
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[Ipy ycCIOBHOM OCYXJIEHHUU IO BTOPOMY IPUTOBOPY 3a MPECTYILICHUE,
COBEPIIIEHHOE 0 MPOBO3TJIAIIECHUS MIEPBOTO MIPUTOBOPA, IO KOTOPOMY TAKkKe OBLIO
MPUMEHEHO YCJIOBHOE OCYKJIEHHUE, CY]l B PE30JIOTUBHON YaCTHU BTOPOTO MPUTOBOPA
JOJKEH yKa3aTh HAa CaMOCTOSITEIbHOCTh MCIIOJIHEHUS YKa3aHHBIX IPUTOBOPOB,
MOCKOJIbKY UCTBITATENIbHBIN CPOK, YCTAHABIMBAEMBII IIPU YCIOBHOM OCYXICHUU,
HE SBIIACTCS HaKa3aHUEM U HE MOXKET ObITh HH TOTJIONIEH OoJiee IUTEIHHBIM
UCIIBITATEIbHBIM CPOKOM, HU YACTUYHO WJIHM MOJTHOCTBIO CIIOKEH.

[Ipu coBepiieHMH HEOCTOPOXKHBIX MPECTYIUIEHUM cpeaHeil Tsxectu (4. 1
cT. 219 mu. 2 c1. 264 YK P® 1 T.71.) cyoM AOMKHBI IPUMEHSATHCS TTpaBuiia 4. 4
ct. 74 YK P®D, a He 4. 5 3T0i1 )Ke CTaThH.

B cnydae coBepiieHus: yCIOBHO OCYXKJIE€HHBIM B TE€UEHUE HCHBITATEIILHOTO
CpPOKa YMBIIUICHHOTO TSKKOTO WM 0CO00 TSKKOTO MPECTYIUIEHUS YCIOBHOE
OCYKJIEHHE OTMEHSIETCS W HaKa3aHWE MO COBOKYIMMHOCTH MPUTOBOPOB Ha3HAYAETCS
10 IIpaBwiIaM, peaycMoTpeHHbIM cT. 70 YK PO.

Crnemyer 3aMeTHTh, YTO 3aKOHOAATENh O0OCHOBAaHHO au(depeHITUpOoBa
CUTyallMy, IPU KOTOPBIX BOIIPOC COXPAHEHUSI YCIOBHOT'O OCYKJICHUS TIOCTABJIEH B
3aBUCHUMOCTh OT cyaeOHoro ycmorpeHus (4. 2.1, 4. 3, 4. 4 c1. 74 YK PD) u
CUTYaIIUH, IPU KOTOPBIX YCIOBHOE OCY>KJI€HNE OTMEHSETCS B JIIOOOM ClIy4ae — peyb
UAET O COBEPIICHUM YMBIILIEHHOTO TSXKKOIO MM 0CO00 TSIKKOTO MPECTYIMHOTO
nesinus (4. 5 ct. 74 YK PO).

NmenHo ymbinuieHHas oopMa BUHBI PY COBEPIICHUH MPECTYIUICHUS JIUILIOM,
OCYKJIEHHBIM YCIIOBHO, BBICTYIIA€T O€CCIIOPHBIM MOATBEPKIAECHUEM TOT'0, YTO JIUIIO
HE CIIeJai0 HEOOXOJUMBIX BHIBOJOB W HE BCTAJI0 HA MYyTh WCIPAaBJICHUS, BEIb
JNENUCTBYS  YMBIIUJIEHHO, JIMIIO OCO3HAET XapakTep W 3HAYEHUE CBOUX
TIPOTHUBOIPABHBIX ACHUCTBUH, MPEABUIUT BO3SMOKHOCTh HACTYIIICHUST OOIIECTBEHHO
OTTACHBIX TMOCJEACTBUI U CO3HATEIBHO KEJNAeT WX HACTYIUICHHs, THOO0 HE JKeJaerT,
HO CO3HATEJIbHO JOMYCKAE€T TAaKWE IOCIEACTBUS, WU JKE€ OTHOCHUTCA K HHUM
0e3pa3Iu4Ho, B COOTBETCTBUU C KPUTEPUSIMH, YKa3aHHBIMU B CT. 25 YK PO.

Takum oOpazom, denepanbHbIil 3aKOHOAATENh YCTAHABIMBACT T'PaHUIIBI

A0ITyCTHUMOTI'O Cy,)lC6HOI‘O YCMOTPCHUA IIpU PEHICHUK BOIIPOCOB, CBA3AHHBIX C
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OTMEHOW WJIM COXPAHEHUEM YCIOBHOTO OCYXKACHHUS, NPEAynpexaas CUTyaluu
nposiBjeHus Qgopmanu3Ma B olieHKax. [IpeacrtaBisercs, 4To MPeayCMOTPEHHBIC
3aKOHOJIATEIEM OCHOBAHUSA JJII OTMEHBI YCIOBHOTO OCYXICHHUS W HCHOJHEHUSA
HA3HAYEHHOTO paHee HaKa3aHUs SBISIIOTCS IOJHOCTHIO OOOCHOBaHHBIMU,
MIOCKOJIBKY CBSI3aHBI C CUTYalMsIMH, CBUAETEIBCTBYIOIIUMHU O TOM, YTO YCJIOBHOE
OCYXJICHHE K JIMITYy IPUMEHEHO Ha OCHOBE OIMHMOOYHOI0 MPOTHO3a O TOM, YTO JIUIIO
MOJKET BCTAaTh Ha IMyTh UCTIPaBJICHHS 0€3 (aKTUUECKOr0 UCTIOTHEHUS HaKa3aHusl.

[To utoram BTOpO# T1aBbl pabOTHI CHOPMYITUPYEM CIEAYIOIINE BHIBOIBI.

['oBOpst 00 HCHBITATEIIBHOM CPOKE IMPHU YCIOBHOM OCYXKIEHHUH, CIEAYyeT
OTMETHUTb, YTO MPOAOTKUTEIBHOCTh TAHHOTO CPOKa HE (PUKCUPOBAHA — OHA MOKET
ONpPEAECHATHCS NHANBUIYAIBHO CYJIOM, HO B TPaHUIIAX, OMPEACTEHHBIX 3aKOHOM.

NMeHHO B 3TOM BPEMEHHOM OTPE3KE, COCTABIISIOIIUM UCTIBITATEIbHBIN CPOK,
OCYXKJIEHHOE JIMIIO CUUTAETCA CYJIUMBIM U JIOKA3bIBAET COCTOSATEIBHOCTh TE3UCA O
BO3MOKHOCTH HCTpaBieHus 0e3 (aKTUUECKOro OTObIBAHUS HAKa3aHUS.

[IpumeyaTenbHO, YTO ONPEAEICHUE W MMPUMEHEHHE HUCHIBITATEILHOIO CPOKa
SBJISIETCSI HE TIPABOM, a 00sI3aHHOCTBIO CyJIa — CY/I HE MOXKET OCYIIECTBUTH YCIIOBHOE
OCYXKJIEHUE, HE OIPEIEIIUB UCIBITATENBHBIA CPOK I OCYXKIAEHHOIO, YTO CIEAYET
CUUTATh NMPABUIbHBIM.

B nepByto ouepenb 00 yCHEMIHOCTU NMPUMEHEHHUS YCIOBHOTO OCYXKICHHS K
KOHKPETHOMY  JIMIlY, JOCTHUXX€HUM  TMOCTaBJICHHBIX  3aKOHOJATEJIEeM U
MIPABONPUMEHUTENEM LIEJIEH, MOXXHO TOBOPUTh, €CIM OCYKICHHBIA B TEUCHUE
UCIIBITATEILHOTO  CPOKAa  CBOMMHU  JCHUCTBUAMHU  JOKAXKET  COCTOSIBIIEECA
WCIIPABJICHUE, YTO MOXXHO PacCMaTpUBaTh KaK WICAbHBIN BAPUAHT pe3yJIbTaTa —
YKEJIaeMOro, HO HE BCErJa JOCTHKUMOTO HAa IPAKTHUKE.

@opMalIbHBIM K€ PE3YJNbTATOM (TAaKKE JKEIAaeMbIM) U  BIEKYIIUM
HenpUMeHeHNE (PaKTUIECKOT 0 NCTIOTHEHHS HAaKa3aHusl, HA3HAYEHHOT'0 PaHee Cy/I0M
YCIJIOBHO, SIBJISIETCS] HE COBEPIIECHUE TEX HAPYILLIECHHI, YTO BIEKYT OTMEHY YCIIOBHOTO
OCYXKJ€HHSI 10 HEraTUBHOMY OCHOBAHHUIO, MepedrcieHHblx B cT. 74 YK PO,
BKJIIOYasi, B TMEPBYIO OYEPENb, HE COBEPLICHHE HOBOIO IPOTHUBOIPABHOTO

[IocAraTcCiIbCTBA.
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Jlnst Toro, 4ToOBl COOTBETCTBYIOIIME BBIBOJLI ObLIM CHOPMYJIUPOBAHBI U
MMeEIHU MPaBOYCTaHABJIMBAIOIIIEE 3HAUCHUE, HEOOXOIUM KOHTPOJIb 33 UCTIOTHEHUEM
OCYKJIEHHBIM BCEX BO3JI0)KEHHBIX Ha HETO CYI0M OOS13aHHOCTEH.

[IpencraBnsiercsi, 4YTO  MEPBUYHBIM  KOPPEKTHUPYIOIIUM  CPEACTBOM
BO3JICUCTBUSA HA OCYXIAEHHOTO, KOTOPBIN YKJIOHSIETCSI OT UCIIOJIHEHUSI HAJIaraeMbIX
TpeOOBaHUA, JOMKHO BBICTYNaTh BO3JOKEHHE HA TaKOro OCYKIEHHOTO
JIOTIOTHUTENIBHBIX 00S13aHHOCTEHN, KOTOPhIE MOTJIA OBl TOJDKHBIM 00pa3oM YCHUITUTh
KOPPEKTUPYIOIIEE UCTIPABUTENBHOE BO3AEHCTBUE IPUMEHEHHOIO CYI0OM YCIOBHOTO
ocyxaeHus. Takas mpakThka gBisercs Oojiee NPEANOYTHUTEILHON, YeM
dbopManbHas peakiys Ha HapylleHUE B BHUJIE MPOJJICHUS UCIBITATENILHOTO CPOKa,
YTO caMO Mo cebe Jajneko He Bcerja OyleT crocoOCTBOBATH HCIIPABIICHUIO
OCYXKIEHHOr0. B KOHEYHOM WuTOre, MPOMJICHUE HCHBITATEIBHOTO CpOKa U
BO3JIOKEHHUE JIOMOJHUTEIBHBIX 005S3aHHOCTEN KaK CPEJCTBA KOPPEKTUPOBKHU MOTYT
OBITH MPUMEHEHBI B OPTAHU3AIIMOHHOM €IMHCTBE, YCWJIMBAS APYT Ipyra.

OTHOCUTENBHO JOCPOYHOTO TMPEKpaIICHUsI YCIOBHOTO OCYXKIEHHUS CO
CHSITUEM CYJIMMOCTH, KaK (DOPMBI MOOIIPEHUSI OCYXIEHHOTO, CIENYET CKa3aTh O
TOM, YTO HaJIMYME€ B 3aKOHE TaKOW BO3MOXXHOCTH II03BOJISIET MOTHBUPOBATh
OCYXIEHHOTO K TIPABOIMOCIYITHOMY TOBEJEHHUI0, CIIOCOOCTBYS €r0 UCIIPABIEHUIO.

K coxanenuto, paneko HE BCErga OCYXKAEHHBII HMEET LEIOCTHOE
IpeACTaBIEHUE O TOM, KakKhe€ BO3MOXKHOCTU €My MPEIOCTaBIISIET T'OCYIapCTBO,
peryiaMeHTUPYs COOTBETCTBYIOIIME MTPABOBbIC HHCTUTYThI — B YACTHOCTH, HHCTUTYT
YCJIOBHOTO OCYXIEHHS, YTO MOXKET HETraTMBHO CKa3bIBaThCS HA CTPEMIICHUU
OCYKJIEHHOTO K TPAaBOMEPHOMY MOBEICHHUIO.

VIMeHHO 110 3TO¥ IPUYUHE 3HAYUTEIBHYIO POJIb B UH)OPMHUPOBAHUU JIUTIA, K
KOTOPOMY MPUMEHEHO YCIOBHOE OCYXKJIEHHE, UTPAET B 3TOM CMBICJIE YI'OJIOBHO-
UCTIOJIHUTENIbHAS HMHCHEKIUA. B  Xoje pa3bsiCHUTENBHON paboThl  KaXKIbIi
OCYXIEHHBIN, KaK MPEICTABIISETCS, IOJKEH MOTy4aTh HHPOPMAIIUIO, KacaroIIyoCs
HE TOJIbKO HETaTUBHBIX TOCIEICTBUIA HEUCIONHEHUS (WIM YKIOHEHHUS OT

I/ICHOJIHGHI/IH) 06HSaHHOCT€ﬁ, HAJIOKCHHBIX CYAOM, HO U KAaCAIOII[YIOCA BO3MOKHOI'O
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MOOIIPEHUS, KaK CpPEACTBA CTUMYJIMPOBAHUS IIO3UTUBHOM OTBETCTBEHHOCTHU
JAHHOTO JINIIA.

[TogoOHOE TIpeACTaBIEeHHE CO CTOPOHBI KOHTPOJMPYIOIIETO OpraHa MOXKET
OBITH HAMPABIICHO JHIIb MO WCTEYCHWH MUHUMAJIBHOTO CpPOKa, MO TPOIIECTBUU
KOTOPOT0 MOXET OBbITh MHULIMUPOBAHO JOCPOUYHOE CHITUE YCIOBHOI'O OCYKJICHHUS.
Hannuue Takoro cpoka KpuTUKyeTcs OTAeIbHbIMU aBTOpaMu. [Ipencrasisiercs, 4To
OTMEHAa MUHUMAJIBHOTO CpPOKa, O KOTOPOM HAET peub, TpeOyeT, Kak MUHUMYM,
JIOTIOJTHUTEJIbHOM apryMeHTallMM, YUYUTHIBAs TO, YTO OLICHKA HAIMYHUSI KPUTEPHUEB
WCIIPABJICHUSI OCYXJIEHHOTO TaKXKE HMEET OMNPEACTEHHYI0 MPOTSHKEHHOCTh BO
BPEMEHHM, PaBHO, KaK M caM MEPUOJ JT0OPOCOBECTHOTO UCIIOTHEHUS OCYXKIEHHBIM
BCEX MpeANucaHuil. Bpsia v MOXKHO clieniaTh BBIBOJ O €r0 UCHPABICHUH, €CIU OH
(daKTUYECKU HUKAK HE TIPOSIBUJI c€0s1 B TAHHOM OTHOIIIECHUHU.

Kommnekcueiii ananus 4. 1 cr. 74 YK P® u no3unuu [lnenyma BepxoBHOro
Cyna P® npuBoguT K BBIBOAY O 3HAYUTEIHLHOM (DAKTUYECKOM CYXKEHUHU
BO3MOXXHOCTEM NPUMEHEHHUSI aHAJIU3UPYEMOrO MOOMIPEHUS B BHJAE JOCPOYHOU
OTMEHBl  YCJIIOBHOIO OCYXIEHHSI OTHOCUTEIIBHO JIML, JOKAa3aBIIMX CBOE
UCIIpaBJICHHUE, TyTEM aKTUBHBIX JACHCTBHI, HAMIPABICHHBIX HA BO3MEUICHUE BpPEa,
MPUYMHEHHOTO MPECTYIUICHUEM M T.J., HO KOTOPHIM CYJOM Ha3HA4€HO CPOYHOE
JIONIOJIHUTEJIbHOE HaKa3aHue, MO0 CBOEH JUIMTEIbHOCTH IMPEBBIIIAIONIECE MMOJTOBUHY
YCTAHOBJIEHHOT'O UCIIBITATEILHOTO CPOKa.

Jlymaercsi, 4TO B CBE€T€ TyMaHU3allMM YrOJIOBHOM TMOJUTHKH H
HEOOXOJUMOCTU CTUMYJUPOBAHMUSI TPABOMEPHOTO TMOBEICHUS OCYKJIEHHBIX,
NOoMOOHYI0O  CUTyallUI0  IIeJIECOO0pPa3HO  CKOPPEKTUPOBAaTH B MHTEpecax
OCYKJIEHHOI0, IOKA3aBIIETO MyTEM CBOMX aKTUBHBIX ITPABOMEPHBIX JIEMCTBUN CBOE
HCIIpaBJIEHUE, TTIOCPEICTBOM BHECEHUs u3MeHeHui B 4. 1 cT. 74 YK PO, B pamkax
KOTOpPOIl BO3MOXKHO 3aKpenuTh (haKyIbTaTUBHOE MPABO CyJa COKpPAIIATh CPOUYHOE
JOMOJTHUTEJIbHOE HaKa3aHUE B CIydae, €CJIM MPOJIOIKUTEIIbHOCTh €r0 MPEBBIIIACT
MOJIOBMHY YCTaHOBJICHHOTO MCIBITATEIBHOTO CPOKa, YTO IMO3BOJUT PACIIUPUTH
BO3MOXHOCTh CyJla YYE€CTh B IOJHOW MEpE KOHKPETUKY CUTYallUd U «IOUTH

HaBCTpEUY» JIUILY, MPOSIBUBIIEMY YCEPJIME B IJIAHE CBOETO UCIIPABJICHUS.
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3akijroyeHue

B 3akntouenuu paGotel chopmynrpyeM OOIIUE BBIBOJBI MO MPOBEAEHHOMY
UCCJIEI0BAHUIO.

HecMoTpst Ha oTcyTCTBHE €1MHOO00pa3Hsl B IOHUMAaHUHU MHCTUTYTA YCIOBHOIO
OCYXXJIEHUSI B COBPEMEHHOW HayKe, HanOojee MpaBUIbHBIM BUAMTCSA MOAXOJ, B
COOTBETCTBUM C KOTOPBIM JAHHBI MHCTUTYT MOHUMaeTcs Kak (opMa yrojoBHO-
PaBOBOTO  BO3JIEHCTBUS, 00Jajaromias COOCTBEHHBIM  COAEpPKAHUEM U
NOTECHIIMAIIOM.

ITpu sTOM, caM 00OPOT «YCIIOBHOE OCYXIECHHE» BBI3BIBAET KPUTHUUYECKOE
OTHOILIEHUE CPEAU YYEHBIX, C YYETOM TOI0, YTO YCIOBHOCTH HE IIOJIPa3ymMeBaET
OTCYTCTBUE OCYXXJIEHHs JIMIA, BUHOBHOTO B COBEPIIEHUH IPOTHUBOIPABHOIO
NEeSHUs, C YYETOM TE€X, WIM HMHBIX YCIOBHW. 3aKOHONATENb IOAPa3yMeBaeT
YCIIOBHOCTh, NMPUMEHUTENBHO K HCIOTHEHUI0 HA3HAYEHHOIO CYIOM YTOJIOBHOI'O
Haka3aHus. [[pyrumu cioBamu, NPU HAJUYHMM 3aKPEIUIEHHBIX B YTOJOBHOM 3aKOHE
YCIIOBHM, HA3HAYEHHOE CYJOM HAKa3aHWE peajbHO HE MWCIOJHAETCI — HE
oOparaercs K UCIOTHEHUIO.

Tem He MeHee, 000pOT «YCIOBHOE OCYKIEHHE, BOSHUKHYB B HCTOPUYECKOM
IIPOLIOM, B IIPOLECCE Pa3BUTHUS OTEYECTBEHHOI'O YTOJIOBHOI'O IIPaBa, J1OCTATOYHO
IPOYHO 3aKPENWIICS B YTOJIOBHO-IIPABOBOM MOHSATUMHOM anmnapare ¥ HOpMaTUBHOM
pEeryJIupOBaHUH.

B 37Ol CBS3M, MOHATHE YCIOBHOIO OCYXKIEHHUS MOXKHO COpPMYIUPOBAThH
CIIEIyIOIIee: YCIOBHOE OCYXKIEHHE — 3TO CaMoCTosTeNnbHas (opma YroiaoBHO-
IPABOBOrO BO3JIEHUCTBHSI, CYHIIHOCTh KOTOPOW BBIPAXAaeTCsi B HENPHUMEHEHUH
Ha3HAYEHHOI'O CYJOM HAKa3aHHWs Ha ONPEICICHHBIX B 3aKOHE YCJIOBUSX, IMPHU
COOJIIOIGHUN KOTOPBIX JIMIIO, COBEPILUMBIIEE IMPECTYIUICHHWE, IOJTHOCThIO H
OKOHYATeJIbHO OCBOOOXKIA€TCs OT YrOJIOBHOI'O HAKa3aHUsL.

OTHOCHUTENBHO YCIOBUI NPUMEHEHHUS YCIOBHOIO OCYKIECHHMSI, 3aCIIYKUBAET
BHUMAaHHUs BOIIPOC BO3MOYKHOTO OrpaHUYeHHs c(hepbl MPUMEHEHUs YCIOBHOI'O

OCYXKJI€HHUs, MyTEM BBeleHUA B TEKCT CT. 73 YK P® nonoJHUTENbHBIX YCIOBUN U
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orpannuenuii. Ilpencrasnsgercs, uyro B nepuon ¢ 2012 mo 2019 r. ngaHHbIE
MOJIOKEHUSI YK€ OBbUIM CKOPPEKTHUPOBAaHBI 3aKOHOJATEIEM, YTO TMPHUBEIO K
3HAYUTEIHHOMY CYKEHUIO BO3MOXXHOCTEU MPUMEHEHUS YCIIOBHOT'O OCYXKJICHUS Ha
npakThke. BHECEHHBIE U3MEHEHUS, CBA3AHHBIE C 3aIIPETOM MPUMEHEHHUS YCIOBHOTO
OCYXKJICHHSI B OTHOILIEHUHM OCYXJEHHBIX 3a COBEPIICHHUE MPOTUBOINPABHBIX
MOCSITaTENbCTB HA TOJIOBYIHO HEMPUKOCHOBEHHOCTh  HECOBEPILICHHOJETHHX,
MOCSTaTENbCTB, CBSI3AHHBIX C TEPPOPUCTUUYECKON JEATEIIBHOCTHIO U UHBIX TSKKHUX
NpecTyIJICHU 00yCIIOBIEHBI ITTUTENBHON JUCKYCCUEH, UMEBIIIEH MECTO B HaYKe.

OO0ocHOBaHME BBEJICHHS HOBBIX OMPAHMYEHUN B BUJE BCTpEYAIOUIErocs Ha
pakTUKe (popMaIbHOroO MOAXOJAa CYJ0B K aHAIU3y KPUTEPHUEB, YKA3aHHBIX B 4. 2
ct. 73 YK P® ne yoenurensHo. Kak npencrasisiercs, Hellb3s OTBEYaTh HA TTOPOKU
PaBONPUMEHECHUSI HOPMATHUBHBIMHU 3alpeTaMH: €CIU CyAbl HE B COCTOSHHUU
CaMOCTOSITEJIbHO OLIEHUTh JIMYHOCTh BHUHOBHOIO, a TakKXkKe CMsAryaromue u
OTSTYalONIMEe OOCTOATENbCTBA — 3HAYUT, HEOOXOAMMO BBECTH euié Oomblie
OTPaHUYCHHI U 3aMPETOB, CYXKAIOMUX chepy MPUMEHEHHS YCIOBHOTO OCYXICHUSI.
Takol myTh 3aBEIOMO yIIIEPOHBII.

3HAUUTETBHBIN Ke MOTSHIHANI B KOPPEKTUPOBAHUH MIPAKTUKH (efepanbHbIX
CYyJIOB, pacCMaTPHUBAIOIINX MMOAABIISIONIEE OOIBIIMHCTBO YTOJOBHBIX A€ B MOPSAKE
nepBoi nHcTaHu, umeet Bepxopubiit Cya PD, BeicTynaronuii BeicIei cyae0Hoi
MHCTaHIEH.

Takum 00pa3oM, K BOMNPOCY JalbHEUINIEr0 OrpaHUYEHUsS PUMEHEHUS
YCJIOBHOTO OCYKJEHHUS 3aKOHOJATENI0 CJIENYET MOAXOAUTh BEChbMa CAEPKaHHO U
OCTOPOXKHO, YTOOBI BMECTO peaM3allid TYMaHUCTHYCCKWX HadaJl HE HavaTh
pa3BUBATh U YCUINBATh YTOJOBHYIO PEIPECCHIO.

Kak mpencraBmisieTcsi, BBIHOCS CyneOHOE pEIIeHHe, CyJ TOJDKEH OTPa3uTh
pe3ynbTaT aHAIM3 YKA3aHHBIX BHIIIE OOCTOSTENHCTB B KAYECTBE MOTHUBUPOBKHU
BO3MOKHOCTH MPHUMEHEHHUS YCIOBHOI'O OCYXKIEHHS, HECMOTPS Ha TO, YTO TaKOe
TpeboBanue orcyTcTBYeT B cT. 73 YK P®, x0T14 1 cnenyer u3 4. 4 ct. 307 YIIK PO.

[TogoOnoe ykazanue B cT. 73 YK P® Obuio Obl OTHIOJb HE JIUIIIHKM,

CIIOCOOCTBYS JTOJPKHOM MOTHUBPOBAaHHOCTH CYyNEOHBIX pemieHuid. OHO Morio Obl
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BBICTYIIUTh B KaueCTBE I1I€JIeCO00pa3HON MeEphbl, CIOCOOHOM CHOCOOCTBOBATh
npopuiIakTUKe HEOOOCHOBAHHOTO (HE MOTHUBHPOBAHHOTO B JOJDKHOM Mepe)
OPUMEHEHUS YCIOBHOI'O OCYXKICHHUS.

Takum o00pa3oM, MOXHO MPENIOKUTh BHECEHHE COOTBETCTBYIOLIETO
IIOJIOXKEHHUS B TEKCT 4. 2 cT. 73 YK P®. B HOBOI pegakuuu JaHHAs HOpMa MOXKET
BBITJISAZIETH CIEAYIONIUM 00pa3om: «2. [Ipu Ha3HaAUYEHNH YCIIOBHOTO OCYXKICHHS CY/I
YUUTBHIBAET XapaKTep M CTENEHb OOIIECTBEHHOW ONACHOCTH COBEPIIECHHOIO
NPECTYIUIEHUS, JINYHOCTh BUHOBHOT'O, B TOM YHUCJIE CMSTYAIONIME U OTATYAKOLIUE
00CTOSITENbCTBA, C MPUBEICHUEM B PUTOBOPE MOTUBOB IPUHSITOIO PELICHUS».

['oBOpst 00 HCHBITATENIBHOM CPOKE IMPHU YCIOBHOM OCYXKIEHUH, CIEAYyeT
OTMETHUTb, YTO MPOAOTKUTEIBHOCTh TAHHOTO CPOKa HE (PUKCUPOBAHA — OHA MOKET
OIPEAENITHCS UHANBUAYAIBHO CYJIOM, HO B TPAHMIIAX, ONPEAEIEHHBIX 3aKOHOM.

COBOKYITIHOCTh CBEJICHUM, HAUIEAIINX COOTBETCTBYIONIYIO OILIEHKY Cya,
MO3BOJISIET MOAXOAUTH IU(P(HEPEHIMPOBAHHO K OMPEACICHUI0 HCIBITATENEHOTO
CpoKa, Ompejelisss €ro B JHana3oHe MEX]Iy MHUHUMaJIbHOM U MaKCHUMalbHOMN
rPaHULIE, YCTAHOBIIEHHON 3aKOHOIATENIEM.

NMeHHO B 3TOM BPEMEHHOM OTPE3KE, COCTABIISIIOIINM UCTIBITATENIbHBIN CPOK,
OCYKJI€HHOE JIMIO CUUTAETCS CYAUMBIM U JOKAa3bIBAET COCTOATEIBHOCTh TE3UCA O
BO3MOKHOCTH UCIIpaBlieHUs 03 (pakTuueckoro oTObIBaHUSI HAKa3aHUSI.

[IpumeyarenbHO, YTO OINpEAeieHHEe U MPUMEHEHUE UCIBITATeIbHOTO CPOKa
ABJISIETCS HE MIPABOM, a 00SI3aHHOCTBIO CyJ1a — CY/l HE MOXKET OCYIIECTBUTH YCIOBHOE
OCYKJICHHE, HE ONPENEIINB UCIBITATENBHBIN CPOK IS OCYKIEHHOTO, YTO CIECAYET
CUUTATh MPABUIbHBIM.

B nepByio ouepens 00 yCHEIIHOCTH MPUMEHEHHS YCIOBHOTO OCYXKICHHUS K
KOHKPETHOMY  JIMLy, JOCTHMXKEHHMM  IIOCTaBJIEHHBIX  3aKOHOJATENEeM U
PaBOIIPUMEHHUTENIEM 1I€JIE, MOXHO TOBOPUThH, €CJIH OCYXKICHHBI B TEUCHHUE
UCIIBITATEIBHOIO  CPOKa CBOMMHU  JCUCTBUAMHU  JIOKKET  COCTOSIBILIEECS
UCIIPaBIICHUE, YTO MOXHO pPacCMaTpUBaTh KakK HJI€AJbHbIA BapUaHT PE3yibTaTa —

KCJIaCMOIro, HO HC BCCriaa JOCTUKUMOT'O Ha ITPAKTUKC.
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dopMalIbHBIM K€ PEe3ylbTaTOM (TaKkKe KelaeMbIM) U  BICKYIIUM
HEMpUMEHEeHHUE (PAKTUUECKOTO UCTIOJIHEHHS HaKa3aHUsl, HA3HAYEHHOT0 paHee CYJ0M
YCJIOBHO, SIBJISIETCSI HE COBEPIIIEHUE TEX HAPYILICHUH, YTO BIIEKYT OTMEHY YCIIOBHOTO
OCYXKJIEHHSI 10 HEraTUBHOMY OCHOBAHHUIO, mepeduuciieHHblXx B cT. 74 YK PO,
BKJIIOYasi, B TMEPBYIO O4YEpelb, HE COBEPIICHHE HOBOI'O MPOTHUBOIPABHOTO
MOCSITaTENbCTRA.

Jlyist Toro, 4roObl COOTBETCTBYIOIIHUE BHIBOJABI OBLIN CHOPMYIHPOBAHBI U
UMENH MPaBOyCTaHABIMBAIOIIEE 3HAUCHHUE, HEOOXOANUM KOHTPOJIb 33 UCIIOJIHEHHEM
OCYX/IEHHBIM BCEX BO3JIO)KEHHBIX HA HETO CYJIOM O0SI3aHHOCTEH.

B pamkax  Takoro = KOHTpPOJS,  OCYHIECTBISIEMOIO  YTr'OJIOBHO-
UCIIOJIHUTEIBHBIMA ~ WMHCHEKUMSIMU (B OTHOIICHWM  BOSHHOCTYXAIlMX  —
KOMaH/IOBaHUEM BOMHCKHUX YaCTeW W YUPEXKJCHUM), B 3aBUCUMOCTH OT MOBEACHUS
OCYXKIEHHOTO, MOTYT BBIHOCHTBHCS  QJpPECOBAHHBIE Cyly OOOCHOBaHHBIC
NPEICTABIICHUS: O JOTOJHEHUH BO3JIOKEHHBIX HA OCYKIEHHOTO OOS3aHHOCTEH
HOBBIMH, O TPOJUIEHUU HCIBITATEIBHOTO CpPOKa, JOCPOYHOM MpPEKpalleHUuu
YCJIIOBHOTO OCYXKJEHHSI CO CHSITHUEM CYAUMOCTH, WIM MNPEKPAIIEHUU YCIOBHOTO
OCY’KJI€HHSI C UICIIOJIHEHUEM Ha3HAYEHHOI'O CYJOM HaKa3aHUSI.

[IpencraBnsiercsi, 4YTO  NEPBUYHBIM  KOPPEKTUPYIOIIMM  CPEICTBOM
BO3/JICHCTBUS Ha OCYXIAEHHOTO, KOTOPBIN YKJIOHSETCSI OT UCIIOJIHEHUS HalaraeMbIX
TpeOOBaHUM, JIOJDKHO BBICTYNATh BO3JIOKEHHWE Ha TaKOro OCYXAEHHOTO
JIOTIOJTHUTEJIBHBIX 00s3aHHOCTEN, KOTOPhIE MOTJIU ObI JIOJDKHBIM 00pa3oM YCHUIIUTh
KOPPEKTUPYIOIEE UCTIPABUTEIHHOE BO3JEHCTBUE MPUMEHEHHOTO CYIOM YCIOBHOTO
ocyxknenust. Takas mpakTUKa sBISEeTcs Ooyiee NPEANOYTUTENIBHOM, YeM
dbopManpHas peakius Ha HapyIIeHUE B BHIIE MPOJICHUS UCIBITATEILHOTO CPOKa,
9TO camMo mo ce0e Jaleko He Bcerja OyaeT crmocoOCTBOBATH HCIIPABICHUIO
OCYXKIEHHOr0. B KOHEUYHOM WUTOre, MPOMJICHUE HCHBITATEIBHOIO CPOKa U
BO3JIO’KEHUE JTOTIOJTHUTEIBHBIX 00A3aHHOCTEH KaK CPeACTBA KOPPEKTUPOBKH MOTYT

OBITH IMPUMCHCHBI B OPIraHU3alIHOHHOM CANMHCTBC, YCUIIUBASA APYT ApYyTa.
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JlpyruMu CcIoBaMH, BO3JIOKEHHE JIOMOJHUTEIBHBIX O0S3aHHOCTEH HMeeT
XOpOILIUN MOPEeAYyNPEAUTEIbHBIM MOTEHUHAN, IOCPEICTBOM KOTOPOIO MOKHO
OCYIIECTBUTH HEOOXOUMYIO TPOPUIAKTUKY MPOTUBOMPABHOTO MTOBEICHUS

OTHOCUTENBHO JOCPOYHOTO TMPEKpaIIeHUsI YCIOBHOTO OCYXIEHHUS CO
CHSITUEM CYJIMMOCTH, KaK (DOPMBI MOOIIPEHUST OCYKIAEHHOTO, CIENYET CKa3aTh O
TOM, YTO HAJIMYHE B 3aKOHE TAKOW BO3MOYKHOCTH TO3BOJIIET MOTHUBUPOBATH
OCYXJIEHHOTO K TIPABOIMOCITYITHOMY MOBEJEHHUI0, CIIOCOOCTBYS €r0 UCIIPABIEHUIO.

K coxanenuto, paneko HE BCErga OCYXAEHHBII HMEET LEIOCTHOE
NPEACTABICHUE O TOM, KaKHME€ BO3MOKHOCTH €My MPENOCTABISIET TOCYIApPCTBO,
PErIAMEHTUPYS COOTBETCTBYIOIINE ITPABOBbIE MHCTUTYThI — B YACTHOCTH, HHCTUTYT
YCIOBHOI'O OCYXKJEHHUSI, YTO MOYKET HEraTUBHO CKa3bIBaThCAd HA CTPEMIICHUU
OCYXKJIEHHOI'O K PABOMEPHOMY MOBEAECHHUIO.

NmenHo mo 3Tol NpUYMHE 3HAYUTEIbHYIO POJb B HUH(OOPMUPOBAHUH JIUIIA, K
KOTOPOMY IIPUMEHEHO YCIOBHOE OCYXIECHHE, UTPAET B 3TOM CMBICJIE YTrOJOBHO-
UCIIOJIHUTEIbHAA UWHCHeKIMs. B Xoje pa3bsCHUTENbHOM padoThl KaXKIbld
OCYXIEHHBIN, KaK MPEICTABIISETCS, IOJDKEH MOTydaTh HHPOPMAIIUIO, KaCAIOIIYIOCs
HE TOJNbKO HETaTUBHBIX IMOCIEACTBUA HEHUCIOJHEHUS (WJIA YKIOHEHUS OT
UCIIOJTHEHHU ) 00S13aHHOCTEM, HAJIO’KEHHBIX CYZIOM, HO U KaCArOIIYIOCs BO3MOKHOTO
NOOILIPEHUsI, KaK CpEACTBA CTUMYJIMPOBAHUSA IO3UTUBHOW OTBETCTBEHHOCTH
JAHHOT'O JIMLA.

[Tono6HOE mpeAcTaBiIeHHE CO CTOPOHBI KOHTPOJIUPYIOIIETO OpraHa MOXKET
OBITh HAIPaBJICHO JIUIb MO UCTEYEHWH MUHUMAJIBHOTO CPOKa, MO IPOIIECTBUU
KOTOPOT0 MOXET OBbITh MHUIIMUPOBAHO JOCPOUYHOE CHITUE YCIOBHOT'O OCYKJICHHUS.
Hannune Takoro cpoka KpuTHKyeTCs OTAEIbHBIMU aBTOpaMu. [Ipeacrasisiercs, 4To
OTMEHAa MUHUMAJIBHOTO CpPOKa, O KOTOPOM HJIET peub, TpeOyeT, KaK MUHUMYM,
JONIOJIHUTEIIBHON apryMEHTAllMH, YYUTHIBAs TO, YTO OLICHKA HAIMYMUSA KPUTEPHUEB
UCIIPABIICHUSI OCYKIEHHOTO TaKXe€ HMEET ONPEAEICHHYI MNPOTSKEHHOCTh BO
BPEMEHH, PaBHO, KaK M caM MEpPUOJ] J0OPOCOBECTHOTO HCTIOIHEHUSI OCYKIEHHBIM
BCEX MpeanuvcaHuid. Bpsx 11 MOXHO clienaTh BBIBOJ O €r0 MCHPABICHUHU, ECIIH OH

q)aKTI/I‘ICCKI/I HHUKaK HC ITPOABUII ce0s B JaHHOM OTHOIIICHHH.
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Kommnekcueiii ananus 4. 1 cr. 74 YK P® u no3unuu [lnenyma BepxoBHOro
Cynpa P® npuBoguT K BBIBOJY O 3HAUYUTEIBHOM (DAKTUUECKOM CYXKEHUU
BO3MOKHOCTE MPUMEHEHHUsI aHAIU3UPYEMOro IMOOIIPEHUsT B BUIE JIOCPOUYHOM
OTMEHBl YCJIOBHOIO OCYKJIEHHS OTHOCUTEIBHO JIMIL, JOKAa3aBIIMX CBOE
UCIPABJICHUE, MyTEM aKTUBHBIX JEHCTBUI, HAIIPABICHHBIX HA BO3MEIIEHUE Bpeaa,
OPUYUHEHHOIO MPECTYIUIEHUEM M T.[., HO KOTOPBIM CYyJIOM HAa3HAYE€HO CPOYHOE
JOTIOJTHUTENIBHOE HAaKa3aHUE, [0 CBOEW JUIMTEIBbHOCTH IPEBBIIIAIOIIEE MTOJIOBUHY
YCTAHOBJICHHOI'O HUCTBITATEIBHOTO CPOKA.

Jlymaercs, 4YTO B CBE€T€ TyMaHWU3alWd YrOJIOBHOW IIOJUTUKU U
HEOOXOJIMMOCTH CTUMYJMPOBAHUS TPABOMEPHOIO TOBEACHUS OCYXKIAEHHBIX,
MoJO0HYI0O  CUTyallUI0  IIeJIECOO0pa3HO  CKOPPEKTHPOBATh B HMHTEpecax
OCYKIEHHOI0, IOKA3aBILIETO IIyTEM CBOMX AKTUBHBIX ITPABOMEPHBIX IEUCTBUN CBOE
WCIIPABJIEHUE, TTIOCPEICTBOM BHECEHHS n3MeHeHu B 4. 1 cT. 74 YK PO, B pamkax
KOTOPOW BO3MOXKHO 3aKpenuTh (aKyJIbTaTUBHOE MPaBO CyAa COKpAIlaTh CPOYHOE
JOTIOJTHUTEIIBHOE HaKa3aHUE B CIy4yae, €ClId NPOAOJIKUTEIBHOCTD €r0 MPEBBIIIAET
MOJIOBUHY YCTAHOBJIEHHOT'O HCIBITATEIbHOIO CPOKa, YTO MO3BOJUT PACUIUPUTH
BO3MOKHOCTh CyZJa YYECTh B TOJIHOW MEpE KOHKPETHKY CHUTYallMd M «IOUTH
HABCTPEUy» JIMILY, IPOSIBUBILIEMY YCEPAUE B IUITAHE CBOETO UCIIPABIICHHUSI.

Takum o0pa3zoMm, aHAM3UPYEMBIN UHCTUTYT B IJIAHE CBOETO HOPMATHUBHOTO
PEryIMpOBaHUs IPOJIOJIKAET HYKIATHCS B COBEPIIICHCTBOBAHUY, HAIIPABJIEHHOM Ha
YCUJIEHUE TMOTEHIHMAJIA JAHHOTO CPEACTBA YrOJIOBHO-IPABOBOIO BO3IECHCTBUS Ha

JIMIIO, COBCPIIHUBLIICE IIPCCTYIIICHUC.
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