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AHHOTAIIUSA
AKTyaJIbHOCTb Pa0OTHI 3aKIKOYACTCS B TOM, YTO 3aKOHOAATEIBLCTBO H
NpaBONPUMEHHUTENbHAST MPAaKTUKa B C(epe HHTEIUIEKTyaJbHON COOCTBEHHOCTH
celyac HaxoAsTC B CTaIMM MHOTOYPOBHEBOT'O CTaHOBJIEHUSI. BMecTe ¢ HOpMamu
Koncturyunu Poccuiickon @enepaunv 1 HOpMaMu MEXIYHAPOTHOTO MpaBa mo/1
MHTEJUIEKTyaIbHOM COOCTBEHHOCTHIO MOHUMAETCSl PE3YNIbTAaT MHTEIUICKTYaIbHON
JNEATENIbHOCTH Y NPUPABHEHHBIE CPEICTBA MHAWBUAYAIN3ALUNH, A MpaBa Ha ITH
pe3yNbTaThl NMPUHATO HA3bIBATh HHTEIUICKTYAIbHBIMU NPaBaMHU. Tak K€ BaXXHO
OTMETUTh, YTO 34 HAPYIICHHE TMpaB HA pPE3yNbTaTbl HWHTEIUIEKTYAIbHOU
JEATEIbHOCTH B COOTBETCTBUM C POCCHMCKHM 3aKOHOJATEIbCTBOM MPOUCXOIUT
HACTYIUICHUE TPaXXJaHCKO-NIPABOBOM, aJIMUHHUCTPATUBHOM WJIM YTrOJOBHOM
OTBETCTBEHHOCTH.
Heabro paboThI ABIAETCS UCCIENOBaHUE CIIOCOO0B IPaKIaHCKO-IIPABOBOM
3aIUTHl HHTEJUIEKTYAJIbHBIX IIPAB.
Jns  AOCTWKEHHS YyKa3aHHOW 1€ HEOOXOAMMO PEeIINTh CJCAYIOIINe
3a]a4u:
1. PaccMoTperb MOHATHE M MECTO HHTEIUIEKTYaJbHBIX IIpaB B CHUCTEME
IPaXJaHCKUX IPAB.
2. Tlpoanamu3upoBaTh OCHOBHBIC MPUHIMITBI 3aIUThl WHTEIUICKTYaIbHBIX
IIpas;
3. Pa3zoOpars ¢hopMbl 3alIUThl HHTEUIEKTYAIBHBIX MPAaB 10 3aKOHOJATEIbCTRY
Poccuun;
4. V3yunth 0COOEHHOCTH TPAXKAAHCKO-TIPABOBOM 3aIUTHI OTACIbHBIX BUOB
MHTEIUIEKTYaIbHbIX TPaB.
O0bexkTOM pabOTHI SABISIOTCS OOIICCTBEHHBIE OTHOINCHHS B cdepe
WMHTEJUICKTYalbHBIX IPaB.
IIpeameroM naHHOUW pabOThHI ABISAIOTCSA MPABOBBIE HOPMBI POCCHUIICKOTO
3aKOHOJATENbCTBA, OCYIIECTBISIOMIEIO TI'PaXIaHCKO-TIPAaBOBOE PETYIMPOBAHUE

OTHOLLIEHU B C(hepe MHTEUICKTYAIbHbBIX MPAB.
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BBenenue

B coBpemeHHOM Mupe TaKkO€ TMOHATHE, KaK WHTEJUICKTyalbHas
COOCTBEHHOCTb IIMPOKO U3BECTHO, U MPAKTUUECKU KAXKIbI MOKET OOBSICHUTD €TI0
3HaY€HHUE, OJTHAKO BCE elle 00JIbIlas YaCTh HACEIECHUSI OTKPOBEHHO HE IOHUMAET,
No4YeMy HEOOXOJUMO IUJIATUTh 3a UCMOJb30BAHUE MY3bIKAIbHBIX MIPOU3BEACHUIA,
BUJ1€0(ailyioB, KOMIIBIOTEPHBIX MPOTpaMM M Tak ganee. lluparcTtBo cocramisier
OJHY OOJBIINyI0 TIPOOJEMY JUIA BCeX c(ep HHTEIUICKTYaIbHOM JESITEILHOCTH,
OCOOEHHO YacTO MOXXHO HaOJIOaTh HaApyIIeHWE TIpaB  MY3bIKaHTOB,
ucroHuTeNeH, ¢oTorpadoB. 3ammra HWHTEILICKTYyalbHONW COOCTBEHHOCTH HAa
CErOJHAIIHUN JEHb SIBIETCS aKTyadbHOW mnpoOiemoit nnsi Poccum, Tak Kak
JIAaHHBI MHCTUTYT IIpaBa SBJSICTCS CPABHUTEIBHO MOJIOABIM, HOBBIM H
NPUMEHEHHE Ha MPAKTUKE €ro HOPM HE Takoe OOUIMpHOE Kak B APYrux
WHCTUTYTAX.

3aKoHOAATENbCTBO M  MPaBONPUMEHUTENbHAs TNpakTHKa B  cdepe
MHTEJUIEKTYyaIbHOM COOCTBEHHOCTH Celuac HaXOAsITCS B CTaAUU MHOTOYPOBHEBOTO
crtaHoBieHusi. Bmecte ¢ Hopmamu Konctutyumm Poccuiickoit ®@enepauuu u
HOpMaMH MEXIyHApOJIHOTO IpaBa IOJ HWHTEIUIEKTyaJbHON COOCTBEHHOCTHIO
MOHUMAETCS PE3yIbTaT MHTEJUIEKTYAIbHOW NESITEIbHOCTH W IPUPABHEHHbIE
CpeICTBa MHIMBUAYAIM3ALMUU, a MPaBa Ha ATH PE3yJbTaThl MPUHATO HA3bIBATh
MHTE/UICKTyaIbHBIMH [paBaMy.  TaK e BaKHO OTMETHUTb, 9TO 33 HAPYIICHHE [PaB
Ha pe3yJIbTaThl UHTEJUIEKTYAIbHOU JEATEIbHOCTH B COOTBETCTBUH C POCCUNCKUM
3aKOHOJATEIIbCTBOM  INPOMCXOJHWT  HACTYIUIEHME  TIPaXIaHCKO-TIPaBOBOM,
aIMUHUCTPATUBHOW WJIH YIOJIOBHOW OTBETCTBEHHOCTHU. VIcX0A5 U3 3TOr0, MOKHO
CIIeJIaTh BBIBOJ O TOM, YTO 4acTh yerBepTas [ paxnanckoro konaekca Poccuiickon
denepanuy CUCTEMATU3UPYET MPABOBBIE HOPMbI MHCTUTYTa WHTEIUIEKTYalbHOMU

COOCTBEHHOCTH.

Jlonamu B. H. 3ammra HMHTEIUIEKTY ATbHOW COOCTBEHHOCTH. AKTyallbHbIE MMPOOJIEMbBI TEOPUH M MPAKTUKU : y4ed. /
B. H. Jlonatun, B. B. Jopomxkos. M. : PHUMNC, 2008 r. C. 250
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OObekToM OakamaBpCckoi pabOThHI SBJISIOTCS OOIIECTBEHHBIE OTHOIICHUS B
chepe MHTEIUICKTYaTbHBIX MPaB.

[lpenmeroM gaHHOW pabOTHI SABISAETCS CHCTEMa TIPABOBBIX HOPM
POCCHUICKOTO 3aKOHOAATEIbCTBA, OCYIICCTBISIOIIETO TI'PaXIaHCKO-TIPABOBOE
peryJrpoBaHue OTHOIIICHUH B C(epe MHTEIUIEKTyaIbHBIX TIPaB.

Leabro paboThl SBISETCS UCCIEA0BAHUE CITIOCOOOB IPaX1aHCKO -IIPaBOBOM
3aIUThl MHTEJUICKTYAILHBIX TIPaB.

Jns  AOCTWKEHHS YyKa3aHHOM 1M HEOOXOJMMO PEIINTh CIEAYIOIIHe
3aa4u.

1. PaccMoTpeTs TOHATHE W MECTO HMHTEIUICKTYaJIbHBIX IpaB B CHUCTEME

IpKIaHCKHX TIPaB,

2. TlpoaHanm3upoBaTh OCHOBHBIC NMPHUHIIMIIBI 3aIMUTHl WHTEIUICKTYaIbHBIX

paB;

3. Pazobparp  dopmBI  3amUTHI  WHTCIUICKTYaIbHBIX  MpaB  IIO

3aKOHO1aTeNbCTBY Poccuu;

4. U3yuuTh OCOOEHHOCTH TPAKIAHCKO-TIPABOBOM 3alllUTHl OTIACITbHBIX

BUJIOB MHTEJUICKTYaJILHBIX MPaB.

O0bekTOM palbOThl SBISIOTCA OOIIECTBEHHBIC OTHOIIEHUS B cdepe
WHTEJUICKTyaIbHBIX TIPaB.

IIpenMeToM naHHOW PabOTHI SIBISIIOTCS MPABOBBIE HOPMBI POCCHUCKOTO
3aKOHOJIaTeNbCTBA, OCYILECTBISIIOUIETO T'PaKJaHCKO-MPABOBOE PETYIUPOBAHHUE
OTHOIICHHH B c(hepe MHTEIUICKTYaIbHBIX IPaB.

Nmerommas 1ienu U 3aJa4M MCCIIEAOBaHUSA, CTPYKTypa pabOThl COCTOUT U3
BBCJICHUS, JBYX TJIaB, BKJIIOYAIONIMX B ce0s ceMb maparpadoB, 3aKIIOYCHHUS U

CIIMCKAa MCIIOJIb30BAaHHBIX HCTOYHHUKOB.
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I'naBa 1 O0mas xapakTepuCTHKA 3aIUTH MHTEIUICKTYaIbHBIX MPaB
1.1 IToHsiTHE M MECTO UHTEJUIEKTYAJIbHBIX MPaB B CUCTEME IPAXKAAHCKUX MTPaB

Jnst Toro 4ytoOBl HambOoJilee IMOJHO PACKPHITh OOMIYI0 XapaKTEPHUCTUKY
MHTEJUICKTYaIbHBIX MPAB HAYHEM C TOTO, YTO MHTEIUIEKTYaJIbHOE MPABO SIBIIETCS
IOJOTPACIBIO TPAKIAHCKOIO IPaBa, B PaMKaxX KOTOPOM €CTh CBOM NPAaBOBBIC
UHCTUTYThl. PaccMOTpuM mnoJpoOHee Takue MOHATUS KaK HHTEIUIEKTyalbHas
COOCTBEHHOCTbh U MHTEIUICKTYyaJIbHbIE MPABA.

WurtennexTyanbHas COOCTBEHHOCTb — 3TO  PE3YJIbTaT TBOPYECKOU
JESITETbHOCTH B HAYYHOU, IMTEPATYPHOU, MPOU3BOICTBEHHOM, Xy10)KECTBEHHOU U
IpYrux 007acTaX, MpUYEeM pe3yNibTaT JaHHOW ACSITENbHOCTH HE MOKET HOCUTh
MaTepuantbHbIA Xapakrep’. OJHAKO €ro, MOXKHO, BOILUIOTHTb B OIPEIEICHHBIC
MaTepuaibHble 00BEKTHI, BO3HUKAET DJIEMEHT KaueCTBa U 1IEHBI TOBapa. B cBsi3u C
3TUM MHTEIUIEKTyalIbHasi COOCTBEHHOCTh MOKET CTaTh PA3HOBUIHOCTHIO TOBApA.

Yro kacaerca OOBEKTOB MHTEUIEKTyalbHOM COOCTBEHHOCTH, TO UX
nepedeHsb InpefgocTasiieH B crtarbe 1225 I'paxmanckoro Konekca Poccuiickon
Oenepaunu. J[aHHBIN NEpeUEHb SIBISIETCS MCUEPIBIBAIOIIMM U €CII KaKoW-In0o
pe3yNbTaT UHTEJUIEKTYaTbHOU AEATETLHOCTH HE COAEPKUTCS B cTarhe 1225, To OH
He Oyner SBIITHCS MHTEUIEKTyaTbHOU coGcTBeHHOCTBIO . K pe3ynbTaTy
TBOPYECKOW MHTEIUVIEKTYAIIbHOMN JAEATEIbHOCTA MOYKHO OTHECTHU:

e [IpousBeneHus HaAyKH, JIUTEPATYPHI, HICKYCCTBA,;

e ba3pl na”HBIX, Iporpammsl DBM;

e ®doHOrpaMMbl, UCMOJHEHMSI, COOOLIEHU MO KaOemo BellaTeIbHbIX
nepeaay;

e U3oOperenusi, MpOMBIILIICHHBIE 00PAa3Ilbl, MOJIE3HBIE MOIEIH;

2 Bmasuent M. A. WHTeIUIeKTyanbHas COGCTBEHHOCTb M 3aKOH. Teopetnueckue Bompockl. Tom 3 : yueb. / U. A.
Bmusuen. M. : UMIID, 2001r. C.284

% Batsruko B. T. I'paxxmanckoe mpaBo (Yacts IV): xoncnekr nexuuit / B. T. bBateruko. M. : Taranpor: TTU IO®Y,
2011 r. C. 150
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Tomnonoruun HUHTErpaIbHOU MHUKPOCXEMBI, CEJICKIIMOHHBIE
JOCTIKECHUS;

CekpeTsl MpOU3BOACTBA (HOY-Xay);

dupMeHHbIE HANMEHOBAHUS, TOBAPHBIC 3HAKH, 3HAKH 0OCITy)KUBAHU,
HAaUMEHOBAHMSI MECT MIPOUCXOXKJAEHUS TOBApPOB, KOMMEPUYECKHUE

0003HaueHUs.

I/IHTGJ'IJIGKTyaﬂBHBIG IMpaBa — 9TO IIpaBa Ha PC3yJibTar I/IHTCJIJIGKTyaHBHOﬁ

ACATCIIbHOCTU YCIOBCKA M OTHOCAIIMCCSA K HUM CPCACTBA HWHAWUBHUAYAIN3AIIUH

TOBapoOB, pabOT, YCIYT, FOPUANUECKUX JIUI], MPEANPUATAN U T.J., a UMEHHO:

ABTOpCKUE IpaBa — MpaBa, KOTOPbIE PETYIUPYIOT IPABOOTHOIICHMS,
CBA3aHHBIE C CO3JaHHEM U UCIOJIb30BAaHHEM IPOU3BENIECHUI
JUTEPATyphl, HAYKH, HCKYCCTBa, IPYTUMH CJIOBaMHU pPE3yJIbTaTOB
TBOPYECKOUN NEATEILHOCTH JIIOACH B COOTBETCTBYIOIIMX O0JIACTSX,
TaKKe K aBTOPCKHUM IIpaBaM CIEyeT OTHECTH mporpammbel DBM u
0a3pl JaHHBIX, TaK KaKk OHHU TPUPABHEHBI K JIMTEPATypHBIM
MIPOU3BENCHUAM U COOpPHUKAM;

[IpaBa cMmexHbIe ¢ aBTOpcKUMU. K TaHHOMY BHIY TpaB, OTHOCSITCS
npaBa  Ha  pe3yNibTarbl  UCIOJHUTEIbCKOW  JIEATENbHOCTH,
donorpammbl, Ha 0a3bl JaHHBIX, HA cooOIIeHHWEe B 3pup WM 1O
KaOeIo paguo U Teenepenady, Ha IPOU3BEIACHUS HAyKH, TUTEPATyphI
HCKYCCTBA;

[lareHTHBIC TIpaBa — ATO MpaBa Ha M300PETEHUS, MPOMBIIUICHHBIC
00pa3Ipl, MOJIE3HBIC MOICIIH;

[lpaBa Ha ceneKUMOHHBbIE AOCTIKEHHMS — 3TO IpaBa Ha pe3yjibTaT
TBOPYECKOH e TENbHOCTH JIMIIA B 00JIaCTH CO3/1aHUs OMOJIOTUYECKUX
00BEKTOB C OMpPEENEHHO — UHIUBUAYAILHBIMU CBONCTBAMU;

[IpaBa Ha cekper mpom3BOACTBa (HOy-xay). B manHOM ciydae mon

CCKpPCTOM IIPOU3BOACTBA IMOAPA3YMCBAIOTCA CBCACHHUA, HOCAIINC
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IIPOU3BOJICTBEHHBI, TEXHUYECKUM, DKOHOMUYECKUM,
OPTaHU3ALMOHHBINA U T. JI. XapaKTep;

e [IpaBa Ha TOMNOJIOTHIO HWHTErPaJIbHOW MHUKPOCXEMBI — IIPaBO Ha
pe3yinpTar  TBOPYECKOW  JOEATEIBHOCTH  JMI@A,  CO3JAaBLIETO
HECTaHJAPTHYIO TOIOJIOTMIO UHTETPATbHON MUKPOCXEMBI.

Hcxons u3 3TOTO, OTMETUM, YTO HHTEIUICKTYalIbHBIE MPAaBa BKIIIOYAIOT B
ce0st mpaBa JBYX BUAOB: UMYIIIECTBEHHBIC U JIMYHbIE HEMMYILIECTBEHHBIE npaBa. K
JMYHBIM HEMMYIIECTBEHHBIM IIPABaM MbI MOKEM OTHECTH IIPABO HA UM, IPABO Ha
3AIMTY YeCTH U JOCTOMHCTBA, JENOBOM PEMyTalliy, MPABO aBTOPCTBA U APYIHeE .
OTH 1paBa HEOTUYKAAEMbl IO JIOTOBOPY OT JMYHOCTH ABTOpPA M OXPAHAIOTCS
oeccpouyHo. MMyllieCTBEHHBIM MpPaBOM, MPHU3HAETCS - HCKIIOYUTEIHHOE TPaBo,
KOTOPOE COJEPKUT B ceode:

1. IIpaBo MCNOAB30BaTh PE3yIbTAT UHTEIUIEKTYaTbHOM NEATEILHOCTH JINLA
10 CBOEMY YCMOTPEHHUIO, JTFOOBIM 3aKOHHBIM CIIOCOOOM, TaK e U B KOMMEPUYECKUX
LEIIX;

2. TIpaBo no cBOEMY YCMOTPEHUIO 3aIlpElIaTh WIK K€ pa3peliaTb TPETbUM
JMLIaM UCTIOJIb30BaHUE MPOIYKTA MHTEIUIEKTYIbHOU AesTenbHOCTH. HeoOxoaumo
YUYUTBIBATb, YTO OTCYTCTBUE 3ampera HE SBIKIETCA pa3pelleHHEM Ha
UCII0JIb30BaHNE 00BEKTa MHTEUIEKTYalIbHOM cOOCTBEHHOCTH. B citydae eciam 310
MIPOU30IILIO, JIMIIO MOHECET OTBETCTBEHHOCTH (YrOJOBHYIO, aIMUHUCTPATHUBHYIO,
rpakAaHCKO-TIpaBoBYy10). OJHAKO MCKIIOUEHHEM H3 3TOTO IMpaBwia Oyner
JOMYyCTUMOCTh IMTUPOBAHUS JIMTEPATYpHBIX M HAy4YHBIX MPOU3BEACHUM O€3
corjlacusi aBTOpa M BBIIUIaThl €My TOHOpapa, B HAy4YHBIX, MHQOPMAIMOHHBIX,
KOMMEPUYECKHX U JPYrHX Lemix .

K uMy1ecTBeHHBIM IIpaBaM aBTOPA OTHOCHT:

1. IlpaBo Ha BOCHpPOU3BENICHUE;

2. IlpaBo Ha pacrpoCTpaHEHHE U PABO HA UMIIOPT;

4Cyz[apm<03 C. A. TIpaBo uHTemIeKTyanpbHOU coOcTBeHHOCTH : yueh. / C. A. CymapukoB. M.: TK Benbu, Uzn-Bo
IMpocnexkr, 2008r. C. 289

*Cumonos b. II. O cocrosunu MIPaBOBOM OXpaHBI M 3alUTHl MHTEIUICKTyalbHON coOcTtBeHHOCTH B P®. IIpaBo
UHTEIUIEKTy lbHOW coOcTBeHHOCTH: cTaths / B. 1. CumonoB. M.: FOpuct, 2009, Ne 2. C. 5.
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3. IlpaBo Ha Moka3 ¥ MpaBo Ha MyOJMYHOE UCTIOTHEHUE;
4. TlpaBo Ha nepenayy B 3up U NpaBo HA COOOIIEHUE JIJIsI BCEOOIIEro
CBEIEHUS 10 Ka0eIo;

5. IlpaBo Ha mepeBoj U nepepadOTKy NPOU3BEACHMUS;

6. IlpaBo Ha aBTOpCKOE BO3HArpaxjaceHue.

CTOUT OTMETHTb, YTO HMYIIECTBEHHBIE IMpaBa JCHCTBYIOT B TEUCHHE
OTIPEJIETICHHOTO MPOMEXYTKa BPEMEHU, HAIPUMEP, aBTOPCKHUE MpaBa, OXPaHSIIOTCS
Ha NPOTSHKEHNUU BCEH KU3HM aBTOPA, & TAKKE CEMBJIECST JIET MTOCJIE €r0 CMEPTH.
Kak ToJIbKO JTaHHBIN CPOK UCTEYET, P OU3BEACHUE HAYKH, HCKYCCTBA, JIUTEPATypPhI
NepeXoauT B OOIIECTBEHHOE JOCTOSIHUE 0€3 Ybero-Imdo corjacus U aBTOPCKOTO
BO3HarpaxzaeHus. VmylecTBeHHbIE TIpaBa MOTYT OBITh IEpeAaHbl IO
JMIIEH3MOHHOMY  JoroBopy. IIpaBooOmagarenb  MOXKET  pacnopsAUTHCS
pe3yIbTaTOM HUHTEIUICKTYAJIbHON EATEIbHOCTH MO0 CIOCOOOM OTUYXKACHUS 10
JIOTOBOPY APYromMy JHILy (IOTOBOP 00 OTUYXACHUHM HCKIIOYUTEIHLHOTO MpaBa),
o100 TOCPEACTBOM TMPEAOCTaBICHUSA JPYroMy JMIYy IpaBa HCMOJIb30BaHUS
pe3yibTara HMHTEUICKTYaIbHOM JESTEbHOCTH C MOMOUIbI0  JIMIEH3UOHHOTO
JI0rOBOPA.

Jlyis TOro 4TOOBI OMpPENENUTh MECTO MHTEIEKTYaJbHBIX MPaB B CUCTEME
IpaKJaHCKHX MPAB, BCHOMHHUM, YTO OCHOBHBIM HOPMAaTHBHO -IIPaBOBBIM aKTOM JIJIs
paBa MHTEJUIEKTYyaJbHON cOOCTBEHHOCTH siBisieTcss KoHcTutynus Poccuiickoit
®enepanuu. OtMeruM, uTo B ctarbe 44 Konctutyunn PO roBopurcs o TOM, 4TO
KaXJ0MY FrapaHTHPYIOTCA CBO0OJaIMTEPATypHOT0, Xy105KECTBEHHOT O, HAyYHOTO,
TEXHUYECKOr0 M JIPYTUX BUAOB TBOpPUECTBA, MpernojaBaHus. MHTeIeKTyanbHas
COOCTBEHHOCTb OXpaHSETCS 3aKOHOM, a TaKke OyIeT OXpaHsAThCS MpaBO Ha
pe3yIbTaThl HHTEIUICKTYANbHOM aesitenpHOCTH . CBOGOAA B JIFOGOI TBOPUECKOIT
o0JlacTh TrapaHTUPYETCs HE TOJIbKO POCCHMCKUM 3aKOHOAATENbCTBOM, HO U

oO1menpu3HaHHBIMU HOPMaMH MEXIYHapOJHOTO MpaBa. CTOUT OTMETUTH U TO, YTO

6 Cepebpyer 1. B. AxkrtyanpHBIE BOTIPOCH 3aIIMTHI MHTEIUICKTYyaJIbHON COOCTBEHHOCTH. DBOJIOLHUS POCCHHCKOTO
mpaBa: Te3Wchl JOKIANoB 6 Bceepoccuiickoll cTyaeHUeckold HaywHOU koH(pepeHiwu (ExatepunOypr, 25-26 anpens
2008 r.) / K. B. Cepebpyes. M. : Uzn. Jlom "VYpan. rocy. topun. akan.", 2008. C. 156
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B TBOpUYECKOH cepe MOTyT ObITh, KaK U JIFOOUTENHU, TaK U MpodeccuoHalbl, UX
MHTEJUICKTyaIbHbIE IIpaBa Ha PE3yJbTaTbl MHTEIIEKTYAIbHOU AESITENbHOCTU Oyay
paBHbl. Ha pe3ynbTaThl HHTEIIEKTYAIbHOM JESTEIbHOCTU U IPUPABHEHHBIE K HUM
CpeACTBAa HMHAMBUAYAIM3AIMHU MPOIAYKIMH, BBIMOJHAEMBIX pPabOT WM yCIyT
(ToBapHBIN 3HAK, (PUPMEHHOE HAMMEHOBAHHME M TaK Jayee), TakKe MPU3HACTCS
HCKTIOYATENHHOE TIPABO KaK (PH3MYECKOr0, TAK M IOPHIMYECKOT0 JIHIA .

CrnenyroniM HCTOYHUKOM, pPErYJIMPYIOUMM MPABO HHTEIUIEKTYaJIbHOU
coOcTBeHHOCTH, sABseTcs ['paxmaHckuii kojaekc Poccutickoint denepanuu, oH
peryinupyer MMYLIECTBEHHbIE M JIMUHbIE HEMMYLIECTBEHHBIE IpaBa B cdepe
UHTEJUIEKTYyallbHOM  coOcTBeHHOCTH. ['paxpanckuil  koaekc Poccuiickoit
@denepauny  3aKperuisieT B KAau€CTBE OCHOBAHUS TPAXKIAHCKUX TMIpaB U
00513aHHOCTEN CJICYIOIIIEE:

e CO3JlaHUsl MIPOU3BEACHUN HAYKH, JIMTEPATyphbl, UCKYCCTBA, N300pETCHUI U
UHBIX  pe3yJbTaTOB  MHTEIUIEKTyalbHOM  JNEATENbHOCTH  (CTaThs
8 I'paxknanckoro kojekca Poccuiickoit @eneparium);

® OTHOCUT pe3yJbTaTbl WHTEIUVIEKTYAIbHOM JEATEIbHOCTHU K OOBEKTaM
rpaxaaHckux npas (ctatbsi 128 ['paxknanckoro kojekca Poccuiickoit
deneparyn);

e MpU3HACT W ONpENesieT MHCKIIOYUTEIbHOE TIPaBO HA PE3YbTaTh
VHTEJUIEKTYaJIbHON JIEATEIbHOCTH M IPUPABHEHHbIE K HUM CPENCTBA
VHAUBUIYAIU3aUUU OPUINYECKOTO JINIA, UHAWBUYAIU3AlUN TPOIYKIIUH,
BBIMIOJIHAEMBIX PaboOT WM yciyr (pupMEeHHOE HaMMEHOBAHUE, TOBApHBIN
3HaK, 3HAK OOCIYy)XHMBaHHs M T.II.), YCTaHAaBJIMBAET, YTO OOBEKTHI
MHTEJUIEKTYyaJIbHOM COOCTBEHHOCTH MOTYT HCIIOJb30BaTh TPEThbU JIMLA
TOJIbKO € corjlacusi mpaBooOnanarens (ctarbs 138 ['paxmanckoro kogekca

Poccuiickoii deneparun).

" Pysakoa O. A. IlpaBo WHTeIeKTyalbHOH coGetsenHoctn : yueG. / O. A. PysakoBa. M. : MockoBckas
(uHAHCOBO-TIpOMBINIUICHHAS akagemust, 2004 r. C. 158
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HoBmecTBOM  pOCCHHCKOrO  3aKOHOJATENbCTBA IBWIOCH  IIPUHATHE
yeTBepTol uvacth ['paxmanckoro  koaekca Poccwmiickon  ®Denepanuu,
oObenuHAIONIEH B cebde BCE€ OTHOUIEHHWS B 00JaCTH MHTEIUIEKTYaJlbHOU
cooctBenHocTu. [lomoskenus HoBoM yacTu ['pakmaHckoro kojekca Poccuiickoi
@Oenepanuu BcTynuian B cuiy ¢ 1 saBapst 2008 roga, COOTBETCTBEHHO C 3TOTO
BPEMEHU IIPEKPaIlalOT CBOE JEHCTBHE 3aKOHBI, PEryJIHPYIOLIME OTAEIbHBIC
BOIPOCHI UHTEIUIEKTYaJIbHO COOCTBEHHOCTH.

Hcxons w3  BBIMIECKA3aHHOTO Mbl  BHJAUM, YTO MHTEIUIEKTyaJlbHas
COOCTBEHHOCTh — 3TO pE3yJbTaT TBOPYECKOW JACATENILHOCTH B HAy4YHO,

JUTEPATYPHOU, MPOU3BOICTBEHHON, XYJ0KECTBEHHON U IPYTUX 00JacTsIX.

1.2 ITpyHIMIOBI 3aUMTHl UHTEJUIEKTYAJIbHBIX ITPaB

[lpyHUMnI ~ 3a0MTBl  WHTEIUIEKTyaJlbHOM  COOCTBEHHOCTHM  —  3TO
BOCCTAHOBJICHUE MHTEIUICKTYaJIbHBIX I[paB aBTOpa WM MpaBooOsafarens u
IpEeKpaleHue JCHCTBHM 1O HE3aKOHHOMY  HCIIOJb30BAaHUIO  pe3yJbTaTa
WHTEIUICKTYyalbHONW COOCTBEHHOCTH. Takum 00pa3zoM, HOPMbI MPABOBOM 3aIUTHI
BCTYNAOT B JEHCTBUE TOJHKO NPU HAPYUIEHWH HOPM INPAaBOBON OXpaHbl
WHTEJUIEKTyalbHOM ~ COOCTBEHHOCTH.  3alUTa  aBTOPCKUX W JAPYrux
UHTEIUICKTYyalbHBIX ~ MpaB  MPEAYCMOTPEHA  HOPMaMHM  T'PaXIAaHCKOTO,
aIMUHUCTPATUBHOTO M YrOJOBHOI'O IpaBa. BOJIBIIMHCTBO 3TUX HOPM HMMEKOT
OJlaHKeTHBIA XapakTep. OTBETCTBEHHOCTh 33 HAPYILIECHHE UCKIIOYUTENBHBIX NIPaB
CTPOUTCS Ha OCHOBE HOPM rpaxaaHckoro mnpasa (ct. 1064 — 1101 I'paxxnanckoro
kosekca Poccwuiickoit denepaiun), mpeaycMaTpUBAIOIIMX OTBETCTBEHHOCTh 3a
BHEZIOTOBOPHOE IPHYHHEHHE Bpe/Ia’.

3ammTa MHTEIEKTYaIbHBIX MpaB Oa3upyercs Ha OOIIEenpaBOBBIX
NPUHIMIAX: 3aKOHHOCTH, TYMaHW3Ma, CTIPaBEIJIMBOCTH, yBKEHUS TIpaB U CBOOO

rpaxJaHruHa, BOCCTAHOBJIEHUSI HAPYIICHHOTO MpaBa, PaBEHCTBA IEPE] 3aKOHOM,

8 I'paxmanckuii kogeke Poccuiickoit ®eneparuu (dacts uetBepTas) ot 30.11.1994 No51-®3 (pen. ot 23.05.2016) //
Cobpanue 3akoHomaTenbctBa PD. - 1994, - Ne32. - Cr. 3301.
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cBoGOxs! norosopa’. Tak Kak [pPaBO HHTCIUICKTYAIbHON COGCTBEHHOCTH B
OOJIbIIIEH YaCTH PEryJUPYeTCs TPa)kJAaHCKUM 3aKOHOJIaTeIbCTBOM, TO K JaHHOM
MOJOTPAacA B TMEPBYIO oOdYEpeAb NPUMEHSIOTCS OTpACJeBble MPUHIIUIIBI
TpaXJTaHCKOTO  TpaBa, ¢ y4€roM o0co0oi  crhenupuKkd  OTHOIICHHM
MHTEIUICKTYyalbHOW COOCTBEHHOCTH, chopMyIMpoBaHHbIE B CT. 1 ['paxxganckoro

koaekca Poccurickon denepaimy, a MMEHHO:

. MPUHIINT IOPUINIECKOT0 PaBEHCTBA CTOPOH;
. HEMPUKOCHOBEHHOCTh COOCTBEHHOCTH;

. cB000/1a 10TOBOPA;

. HEOMYCTUMOCTh TMPOU3BOJHLHOTO BMeEINIATEIbCTBA KOTO-IMOO B

HYaCTHBIC ACJIa,

. OecTpermsITCTBEHHOE OCYIIECTBIICHHE IPaKIaHCKUX TIPaB;
. obOecTieueHNsT BOCCTaHOBJICHHUS TIPaB;
. obOecrieueHue Cy1cOHOM 3aIUThI.

Ho moMumMo oOmMX OTpacieBbIX NMPHUHIIAIIOB, HEOOXOJMMO BBIICIUTH H
MIPUHIIUIIBI 3aIUThl ABTOPCKUX, CMEKHBIX U MATEHTHBIX MIPaB B OT/IEJIbHOCTHU:

1. TIpuHIUIT 3aIUTHl UHTEIICKTYAJTbHOM COOCTBEHHOCTH. JIaHHBIM IPUHIIUIT
noapa3zymMeBaeT c00ON BOCCTAHOBJICHHWE HHTEIUICKTYAJILHBIX TIPaB aBTOpa WU
npaBooOaarenss U MpeKpalieHue JACHCTBUM M0 HE3aKOHHOMY MCIOJIb30BaHUIO
pe3yJibTaTa UHTEUIEKTYaTbHOM COOCTBEHHOCTH. TO €CTh, MPUHITUIT HAIIPABJICH HE
CTOJILKO Ha TPEIOTBPAlICHUE HAapYIIEHUsS IIpaB aBTOpa, CKOJbKO Ha
BOCCTAHOBJIEHUE paHEE HAPYIIEHHOTO MPaBa, YTO MEPEBOJUT JAHHBIC OTHOIICHUS
B 00JIACTH JEIUKTHBIX.

2.  llpuHuun  OPUIAMYECKOTO  paBeHCTBA CTOPOH. (OCHOBHBIMH,
MIEPBOHAYATIBHBIMU CYOBEKTAMHM HWHTEIDICKTYAIbHBIX TIPABOOTHOIICHHH SBIISTIOTCS
dbuznuecKue TuIa, MpoKUBAIOIINE Kak Ha TeppuTopuu Poccun, Tak u 3a pyoexom.

HpOI/ISBOI[HBIMI/I Y4aCTHUKaMH, TO CCTb 3aBHCHMBIMH, MOI'YT OBITH JIFOOBIC

S Kopmynosa H. M. UntemextyansHast coOCcTBeHHOCTh: yueb. mocobue / H. M. KopmryHosa. M. : Hopma, 2008 T.
C. 365
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dbu3nYecKue JMia U IPUANIECKUE JUIa KaK POCCUICKHE, TaK U UHOCTPaHHBIC U
rocygapctBa. llepBoHaualbHbICE YYACTHUKA — JTO BCE€ (PU3MUECKHUE JUIIA,
CO3/IaBIIME PE3YJIbTAT WHTEUIEKTYAIbHOW WM TBOPYECKON JEATEIbHOCTH,
KOTOpBbIE€ BIIpaBe CBOEH BOJIE M B CBOMX HMHTEpecax MpHOOpeTaTh aBTOPCKUE U
UCKITIOYUTENIbHBIC TIpaBa W WX  OCYIIECTBIATH, B TOM YHCJIEC U
HECOBEPIICHHOJIETHUE, W MAJIOJETHUE, OT MMEHH KOTOPBhIX MPUOOpETaT u
OCYVILIECTBIIAIOT IIPaBa UX 3aKOHHBIE MPE/ICTABUTEIN.

3. Ilpuniun cBo6oOABl AoTOBOpa. JlaHHBIA MPUHIMIT MPHUIIET HA 3aMEHY
paHee JACHCTBYIOIIEMY MPUHIMITY HOPMATHUBHOW peErjiaMEeHTallid JOTOBOPOB B
000# cepe AesTEeNbHOCTH, a TaK K€ B MHTEIUICKTYyalbHOU. B HacTosIee BpeMs
MIPUHIIMIT CBOOO/IBI JOTOBOPA JIa€T BO3MOKHOCTH 00J1a/1aTeNIsIM UCKITFOYUTEIbHBIX
MpaB Ha Pe3yJbTaT WHTEIUICKTYaIbHOW IEATEIHbHOCTU KaK (PU3WYECKUM, TaK U
IOPUIMYECKUM JIMIIAM 3aKJII0YaTh JOTOBOPHI O Mepeadye onpeaeieHHoro oobema
UCKITIOYUTENLHBIX MPaB JI0O00OMY KOHTPAreHTy.

4. HemomycTUMOCTb MPOM3BOJIHHOTO BMEMIATEHCTBA KOTO-TMO0 B YaCTHBIC
nena. Muade - mpuHOMN «CBOOOABI TBOPYECTBA» TaK Kak aBTOP, OCYIIECTBIISA
VMHTEIUICKTYaIbHYIO JESITENbHOCTh, B MEPBYIO OYEPE/lb PEATM3yeT CBOU JIMYHbBIC
NOTPEOHOCTH, ATO €ro JIMYHAA KU3Hb, HO €CTh MCKIIOYEHUS — ATO 3aKIHOYEHUE
aBTOPCKOTO JOT0BOpA 3aKa3a WK TPYJOBOTO JOrOBOPa, B CHIIy KOTOPBIX aBTOP
00s13yeTcsi co3/1aTh OMpENeSICHHBIM JOTOBOPOM pe3yJibTaTa UHTEIUICKTyaIbHOU
JESITETBHOCTH

5. becnpensTcTBEHHOE OCYIIECTBICHUE TPaXIAAHCKUX IIpaB. JlaHHBIU
MPUHIIMAIT TaKK€ HMEET CBOM OCOOEHHOCTH B OTHOIICHWH OCYIIECTBIICHUS
WUCKITIOYUTENILHBIX TIpaB Ha pPe3yibTaT HWHTEIUICKTYaIbHOW JESITebHOCTH. B
Poccum 04eHb OCTPO CTOHT BOMPOC 00 M3TOTOBJICHUH B OOJBIIIOM KOJMYECTBE
KOHTpa(pakTHOM  MPOAYKUMHM, YEM HAPYIIAIOT HUCKIIOYUTENbHbIE IpaBa

paBoO0IagaTENCH.

10 Ilorynses B. HO. HenpukocHOBEHHOCTh TBOpHYECTBa M 3alldTa pemyTaluu apropa. HTemnekryanpHas
CcOOCTBEHHOCTh. ABTOPCKOE NPaBO M CMEXHBIC IpaBa : cOOpHUK HaydHEIX ctatedd / B. 1O. Ilorynses. M. : FOpaiit
2001 ., Ne 8. C. 23
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6. OGecnieueHusi BOCCTAHOBJICHUSI MpaB. J{aHHBIN TPUHIUIT TTOJIPa3yMEBacT
c0o00#i BOCCTaHOBJIEHUE UHTEIUIEKTyaJIbHBIX MPaB aBTOPa WM MpaBo0OIa1aTens u
MpEKpalieHue JEeWCTBUM IO HE3aKOHHOMY HCIIOJIb30BAaHUIO  peE3yibTara
WHTEIUICKTYyalbHONW COOCTBEHHOCTH, TO €CTh, IPUHIIMIT HAPABJICH HE CTOJBKO HA
MpEeIOTBPAIICHUE HApYIIEHUs MpaB aBTOpPa, CKOJIbKO Ha BOCCTAHOBJIEHUE PaHEE
HapYIICHHOTO TpaBa, 4YTO TMEPEBOIUT JaHHBIC OTHOIIECHUS B 00J1aCTh JCIUKTHBIX.

7.00ectieuenne cynaeOHOW 3ammThl. HacTosmmii TPUHIUI  SBISETCS
oOmmenpaBoBeIM. Kaxaelii, YbH MpaBa HapYIICHBI, BIIpaBe OOPATUTHCS B OPTaHbI
CyleOHOM BJAacTH 3a 3alUTOW WM BOCCTAHOBJEHHMEM cBouX mpas. He Oyayr
UCKJTFOYEHUEM U CYOBEKThI aBTOPCKUX U CMEKHBIX npaBOOTHomeHHﬁll.

Takum 00pa3oM, K OCHOBHBIM TMPUHIMIAM 3alUThl UHTEUIEKTYyaJTbHBIX
MpaB OTHOCSIT:

1. TlpuHIUI 3aIUTH HHTEIUICKTYyalbHONW COOCTBEHHOCTH;

[TpuHIIMT IOPUANYECKOTO PaBEHCTBA CTOPOH;

[TpuHIIMTT CBOOOIBI JOTOBOPA;

HenonyctuMocTh MPOU3BOJILHOTO BMEIIATEIHCTBA,;
becnpensaTcTBEHHOE OCYIIECTBICHUE TPAXKIAHCKUX TIPAB;

ObecnieueHrie BOCCTaHOBJICHUS NPaB;

N o o~ D

OOecneuenue cyeOHOM 3alUTHI.

1.3 ®opMBbl 3alMTHI MHTEIIEKTYAIbHBIX MPaB 10 3aKOHOAATENLCTBY Poccun

Jrobast cOOCTBEHHOCTh HEPENKO SIBISETCS OOBEKTOM MPOTHUBOIPABHBIX
JIEUCTBUM M, COOTBETCTBEHHO, HYXKJIA€TCS B MPABOBOM 3alMTe. DTO Kacaercs
TaK)Ke U MHTEJUICKTYyaTbHOU COOCTBEHHOCTH.

Hcxons, u3 poCCHMCKOTO TPaX)IaHCKOTO 3aKOHOJATEIbCTBA CIIEYET, YTO
MpPaBO MHTEIUICKTYAIbHONW COOCTBEHHOCTH TOApA3ACIACTCS HAa JIMYHBIC

HEMMYILIECTBEHHbIE MpaBa (IpaBO aBTOpa TMPOU3BEICHHUS HA UMS) U

1 Apepnma B.O. 3ammra mpaB aBTOpOB Ha PE3yJIHTATEl HHTEIUIEKTYaIbHON COGCTBEHHOCTH: HEKOTOPHIE BOTPOCHI
TEOPUH ¥ TPAKTHKA. Bompocsl mpaBa M MpoONeMBl CTAaHOBJICHHS TpakgaHckoro obmectBa B Poccmm: CoopHHK
Hay4HBIX cTateil. / B. O. ABepuna. M. : U3n-Bo JlamsreBocT. ropua. nH-ta MBJ] Poccun, 2009. C. 45



18

MMYIIIECTBEHHBIC TIpaBa (IIPaBO Ha HCMOJIb30BaHUE OOBEKTa MHTEIUICKTYalbHOMU
cooctBeHHoCcTH). [IpaBoOTHOIIEHHsST B 00JaCTH TIpaBa HWHTEIUICKTYaIbHOMU
COOCTBEHHOCTU PEryJIMPYIOTCS HOPMATUBHO-NIPAaBOBBIMM akTamu P®d, B
ocobennocTtH, yacThio IV I'paxxmanckoro Konekca Poccuiickoit deneparnmm.

Pazymeercs, 3anmTa  1paB MHTEIUICKTYalbHOH ~ COOCTBEHHOCTH
OCYIIIECTBIIICTCS TOJILKO B OTHOIIIGHWH TEX JIUII, KOTOPBIC HAJICKAIIM 00pazom
ohopMHIII CBOE MPABO HA PE3YJbTAT HHTCIUICKTYATILHON MEATETLHOCTH U UMEIOT
COOTBETCTBYIOIIMK JTOKYMEHT, B COOTBETCTBUHU C TpeOoBaHusMH Poccwuiickoro
mpasa.

3aIHI/ITa ImpaB PIHTGJIJ'IGKTYEU'IBHOIZ COOCTBEHHOCTH OCYHICCTBILICTCA B ABYX

dbopmax:
. FOpuciMkunoHHOM;
. Heropuc IMKunoHHON.

Opucnukimonnas  3ammTa  IpeAmnojiaraeT  co0ol  MpHBIICYEHHUE
COOTBETCTBYIOIIMX TOCYIapCTBEHHBIX OPTraHOB, TO €CTh, OOpAaIIeHHE JINIA, YbE
MpaBo OBIJIO HAPYIIEHO, B CIICIIUAIBHO YITOJTHOMOYEHHBIE OpTaHbl, HaIpuMep, CYI,
KOTOPBIE YK€ OyIyT OCYIIECTBIIATHh HETIOCPEICTBEHHYIO 3aH1HTy12.

Hetopucnukuuonnas ¢opMa 3alThl MPEINOJaraeT TaK Ha3bIBAEMYIO
CaMO3alUTy HapYUICHHbIX MpaB, O€3 MPUBJICUECHUS OPraHOB BJIACTH BCEMU
criocobamu, He 3anpenéHHbIMM 3aKOHOM, YTO 3aKpelyieHo B M. 2, cT. 45
Kouctutyumu P® u crt. 12 I'paxxmanckoro koaekca Poccuiickoit CDeJ:[epauI/H/IB.
Takumu crmoco6aMu MOTYT SIBISITBCSI, HapUMEpP, MHUCHMEHHOE YBEIOMJICHHE
HapYIIUTEINS O HAPYIICHUH MPaB UHTEIUICKTYyaIbHOW COOCTBEHHOCTH, IIPETCH3US C

14
TpeOOBaHHEM MPEKPATUTH HAPYIIIEHUE TIPaB- .

12 Hoposxunos P. 10. TenmeHuun CIIOPOB B 00JIACTH 3aIIUTHI MTPaB Ha WHTEIUICKTYy ATbHYIO0 COOCTBEHHOCTh. [IpaBuia
it ousHeca: coopuuk cratheid / P. FO. HoBoxunos. M. : Amsnuna ITa6mmeps, 2010 r. C.123

13 Konctutymms Poccniickoit deneparnun (mpuHATa BceHapOaHBIM rojocoBanueM 12.12.1993) (¢ y4étoM mompaBok,
BHecEHHBIX 3akoHamu PD o nonpaskax k Konctutyuun PO, or 21.07.2014 N 11-OK3);

1% Is16anoBa A. C. HekoTopbie aCIeKTsl IPaBoBOii OXpaHbl HAPOIHOTO TBOpUecTBA. COBPEMEHHOE NPABO : COOPHIK
HayuHbIxX ctateii / A. C. Llprtobanosa. M.: Hoserit Manekc, 2008, Ne 10. C. 118
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PaccmoTpum noapoOHee. B 3aBUCHMOCTH OT OTpaciu MpaBa U OpPraHoB,
OCYILECTBIIIONIMX 3aIIUTy MPaB MHTEIUIEKTyaJbHON COOCTBEHHOCTH, BBIAEISIOT
CJEIYIOIIME CIIOCOObI FOPUCANKIIMOHHOM 3aIlIUThI:

1. I'paxkaHCKO - MPABOBOM - BO3MEIIEHUE UMYILECTBEHHOTO yillep0a aBTopy
Wi UHOMY mpaBooOnanaremo. [Ipexne Bcero, 3ammra aBTOPCKUX U CMEKHBIX
paB MPOUCXOIUT crocoOamu, mpeaycmoTpeHHbIMU cT.12 'K P®. 3ammra
AaBTOPCKHUX U CMEXKHBIX MPaB JaHHBIM CIIOCOOOM MMEET PsiJl CTIEHU(PHUUHBIX YepT.
JInuHbIE HEMMYILECTBEHHBIE IpaBa IMOJJIEKAT 3ALMTE HE3aBUCUMO OT BUHBI
NPABOHAPYILIHTEIS .

[Ipu HapylIeHNH UMYIIECTBEHHBIX aBTOPCKUX IPaB:

a) MOKET ObITh HAJIOKEH apecT Ha KOHTpadakTHbIE (T. €. U3TOTOBJICHHbBIE C
HapyIIEHUEM aBTOPCKHUX MPaB) IK3EMIUIIPHI 10 PACCMOTPEHMUS Jiefia 10 CYIIECTBY;

0) aBTOp WM MHOM OO0JaaTeNlb UCKIIIOUUTENbHBIX MIPaB BIpaBe TpeOOBAThH
[0 CBOEMY BBIOOPY OT HapyIIUTENs BMECTO BO3MEIIEHHUS YOBITKOB BBIILIATHI
komneHcaruu (pasmep — ot 10 TeIC. py0. 10 5 MIH py0., ABYKpPATHBIH pazMep
CTOMMOCTHU 3K3EMIUIIPOB MPOMU3BENECHUN MM OOBEKTOB CMEXKHBIX MpaB JHOO
JNBYKpPaTHbIA pa3Mep CTOMMOCTH IpPaB Ha HUCIOJIb30BAaHUE MPOU3BEACHUN WIN
00BEKTOB CMEXKHBIX IPAaB);

B) aBTOpP WJIM MHOMW 00Jiafareb UCKIIOUUTENbHBIX NPaB BIpaBe TpeOOBATh
BO3MEIIECHUSI MOPAIbHOTO BpPE/a, @ TAK)KE KOMIIEHCALIMHU YIYIIEHHOW BBITOJIbI;

I) Cyl MOXET BBIHECTH peIIeHHEe O KOH(DUCKAIMK KOHTpPa(aKTHBIX
SK3EMIUIIPOB  MPOM3BEIEHUS, a TaKke MaTepuajoB U 00OpyAoOBaHUS,
UCIIOJIb3YEMBIX JJI UX BOCTIPOU3BEICHUS.

2. AIMUHHCTPATUBHO-TIPABOBOM CMOCOO 3alllUThl — MyTeM OOpaIieHus B
BBILIECTOSAIME OPraHU3alUU 10 OTHOUICHHIO K OpPraHu3allid HapyLIUTEII0, B
AHTHMOHOIIOJIbHBIN OpraH (Hanpumep, cT. 14.20, 15.25, 16.19 Ko AIl P®).

3. VYrosoBHO-IpaBOBOM CHoco0 3amuThl — 3a HauWOOJIeE CEPhE3HOE

HapylIEHUE AaBTOPCKUMX W CcMexHbIX npaB. YK P® npemycmotpena

15 . .
I'ymarua A JO. TIpaBocyOBeKTHOCTh OPTaHOB FOCTHIIMH TT0 TPABOBOI! 3aIINTe MHTEINIEKTYabHOW COOCTBEHHOCTH:
ctatbst / A. YO. I'ymsirun. M. : Pexnama u mpaso, 2009 1., Ne 2.



20

OTBETCTBEHHOCTb, HAaIIpUMEp, 3a miaruat (cT. 146), ecim 310 nesHHE TPUUHUHUIIO
KPYHHBIA ymiepO aBTOpY WIM MHOMY NpaBoOOJIaAaTeli0 WIM COBEPIIEHO B
KPYIHOM HJIM 0CO00 KPYIHOM pa3Mepe.

Heropucaukunonnass ¢opMa 3aiuTbl MPEANoaracT Tak Ha3bIBAEMYIO
CaMO3alllUTy HApYIIEHHBIX MpaB, 0e€3 MPHUBICUCHUS OPraHOB BJIACTU BCEMU

criocobamu, He 3anpemEHHBIMU 3aKOHOM.
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I'naBa 2 [IpaBa perymupoBaHue rpa)xIaHCKO-IIPABOBBIX CLIOCOOOB 3allIUThI
VHTEJUIEKTYaJIbHBIX IIpaB
2.1. Oco6eHHOCTH rpak1aHCKO-TIPAaBOBOM 3aIIMThI ABTOPCKUX U CMEKHBIX C HUMU
npas

ABTOPCKHE M CMEKHBIE TIpaBa 0XPaHIIOTCS 3aKOHOM, TPelyCMaTpHUBAIOIIM
rPaXJIaHCKO-TIPABOBBIE, AJIMUHUCTPATUBHO-IIPABOBBIC, YrOJOBHO-TIPABOBBIE U
JIpyrue Mepbl 3aiumThl. [Ipu 3TOM BaXHO paziauyaTh MOHATUS "oxpaHa npaB" u
"3amuTa mpas'.

OxpaHa mpaB - 3TO YCTAHOBJIEHHE OOWIEr0 MPaBOBOIO PEXHMMA, KOTOPBIN
NO3BOJIAET OOECNEYUTh HOPMAJIBHOE U OECHPENnsTCTBEHHOE OCYIIECTBICHHUE
aBTOPCKUX M CMEXHBIX mnpaB. OxpaHa OCYIIECTBISETCS IYTEM PEryIUpOBaHMS
COOTBETCTBYIOIIMX OTHOIIICHUHU.

3aiuTa npasa - 3T0 T€ MEphl, KOTOPbIE MPEANPUHUMAIOTCS B CITy4asix, KOT1a
ABTOPCKHE HIIM CMEKHbIC [IPABa HAPYILICHBI HIIM OCIIOPEHBL.

ABTOpCcKOE€ TpaBO B OOBEKTUBHOM CMBICJIC TIPEACTABIsAET €000
COBOKYIHOCTh HOPM TPaXJAHCKOTO MpaBa, PEryJUPYIOIIMX OTHOUICHHS IO
NPU3HAHMIO aBTOPCTBA M OXPaHE MPOU3BEICHUIN HAYKH, JTUTEPATYPhl U HCKYCCTBA,
YCTAHOBJICHUIO PpEKMMa MX HUCIOJb30BaHUS, HAACICHUI0 UX aBTOPOB
HEMMYUIECTBEHHBIMU M HMYILECTBEHHBIMHM IpaBaMU, 3alllATe MpaB aBTOPOB U
IPYTHX npaBoo6manareneit.”’

K cyObekrtam aBTOpCKOIro mpaBa OTHOCSAT aBTOPOB MPOU3BEACHUN HAYKH,
JUTEpaTypbl U UCKYCCTBA, UX MPABONPEEMHUKOB WM padoToAaTeNed U APYyrux
JULl, TPUOOPETAIONIMX MO 3aKOHY WJIM JIOTOBOPY HUCKIIOYUTEILHBIE aBTOPCKHE
npaBa. ABTOpaMH MOTYT MPU3HABAThCA TOJBKO (DM3UYECKHE JIHMIA, B KaYECTBE
UHBIX CYOBEKTOB aBTOPCKOTO MpaBa U GU3NYECKUE, U IOPUIAIECKUE JTUIIA.

K cyObekram CME@XKHBIX NpaB OTHOCST HCHOJHHUTENEH, MPOU3BOAUTEINEH

dboHOTrpamMM, opraHuzanuu 3UpPHOro U KaOETLHOTO BEIaHUs.

16 Brmsuen U. A. Hy>xHBI paGoTaronye MexaHu3Mbl 3aIUThl aBTOPCKUX npaB: yueb. / U. A. bisuen, Jleontse K.
b. M. : Poccuiickas rocturust. 1999 1. N 11.

1 CyxanoB E. A. I'paxxnganckoe mnpaBo: yue0. / E. A. CyxaHOB; 1oJ pe/l. JOKTopa IOpUANICCKIX HAYK, Mpodeccopa
E.A. Cyxanosa. Towm I. M.: Bosrrepc Kitysep, 2004 r. C. 489
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OnHMM M3 caMbIX PacHpPOCTPAaHEHHBIX HAPYIIEHUH B cdepe aBTOPCKOro
npaBa M CMEXKHBIX TMpaB SBJSETCS HE3aKOHHAs pean3aiusi KOHTpadaKTHBIX
AK3EMIUISIPOB MPOU3BEICHUN U (pOHorpaMMls. 3HAYUTENLHYIO Yrpo3y JJis
npaBooOJagaTenei MpEeICTaBISET HECAHKIIMOHUPOBAHHAs My OJIMKAITHSI
pE3YyIbTATOB UHTEUICKTYATbHOU IEATEIbHOCTH B CETH I/IHTepHeTlg.

OnHo¥t M3 0COOEHHOCTEH 3aIlMThl aBTOPCKUX M CMEXHBIX C HUMH TpaB
ABJISIETCSL TO, YTO B PE3YJIbTATE HAPYIICHHS IIpaBa 4acTO CTPAHArOT JINYHbBIC
HEMMYIIIECTBEHHBIE TPaBa - J0Opoe MM aBTOpa M €ro pemyTamnus. BoccTaHOBUTH
JlaHHbIE TIpaBa B IMOJHOM OO0bEME, KaK IMOKa3bIBACT MPaKTHKA, MPAKTUYECKU
HEBO3MOJKHO, IOATOMY 3aKOHOJATelIb TPUOEraeT K TaKUM Coco0aM 3aIuThl, KaK
TpebOBaHUE O MyOJMKAIIUU PEIICHUS CyJa O JOMYIIEHHOM HapyIIeHUH mpasa (CT.
1251, 1252 I'paxxnanckoro kogekca Poccuiickoit deneparun). Yka3zaHHbIN CI0COO
n0CcTaTrouyHO 3(P¢PEeKTUBEH, TaK KaK OIMyOJMKOBAaHHOE B CPEIACTBaX MacCOBOU
uHbOPMAIUN pEIIeHUs] CyJa CIOCOOCTBYET OTHOCUTEIHLHOMY BOCCTaHOBJICHHUIO
T00POTO UMEHU aBTOPA M €0 PEMyTaIlHH.

Eme omra 0COOEGHHOCTH BBIp@XKaeTcss B TOM, YTO 3a 3alIUTOMN
WHTEIJUIEKTyalbHBIX TIpaB MOXET OOpaTUThCS JIMIO, KOTOPOE HE SBISETCS
oOnamaTeneM WHTEIUIEKTyallbHOTO mpaBa (cTarbst 1254 I'pakgaHckoro kojaekca
Poccuiickoit @enepanun). B ganHOM cilydyae peub HIET O MpaBax JMIIEH3UATa,
KOTOPBIA  HUCTOJIb3YeT OOBEKT  HHTEUICKTyaJbHOW  COOCTBEHHOCTH  TIO
JUIEH3UOHHOMY JIOTOBOPY.

Takke ¢ 11e1bI0 BOCCTAHOBJICHUSI TIpaB JIMIIA, YbH TMpaBa ObUIA HAPYIICHBI,
MMEET MECTO TEHJCHIMSA Ha YKECTOYECHHE 3aKOHOJATEIIbCTBA B YacTH
OTBETCTBEHHOCTH 3a HAPYIICHUE aBTOPCKUX M CMEXHBIX ¢ HUMHU TipaB. Hanpumep,
cormacHo cT. 1301 I'paxnanckoro kojaekca Poccuiickoir dPenepanuu, 3a

HAapyHICHUC HCKIIIOYUTCIBbHOI'O IIpaBa Ha IMPOU3ZBCIACHUC IPCAYCMOTPCHA

18 Yepsaykun B. B. [IpaBoBast oxpaHa pe3yiIbTaTOB KOMIIBIOTEPHOTO TBOpUecTBa. [Ipo6IeMbl IpaBa M CONMOJIOTHH:
Me:xBy30BCcKHil cOOpHUK Hay4dHBIX cTateil / B. B. Uepsuykun. M. : U3np-so BPO MCIO, 2002, Ne. 2. C. 35.

19 Ceeunnkosa U. B. ABtopckoe mpaBo : yue6. / . B. CeeanuxoBa. M. : MznatensctBo: Jamxos u Ko, 2009 r. C.
108
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KOMIIEHCALMsI B pa3Mepe OT JECATU ThICSIY 10 MSATU MUUIMOHOB pyOJei, Jnbo B
JBYKPaTHOM pa3Mepe CTOMMOCTHU 3K3EMIULIPOB MPOU3BEACHUS, aHAIOTUYHbIC
npenenbl OTBETCTBEHHOCTH MPEAYCMOTPEHBbI, Hampumep, u cT. 1515, 1537
(He3aKOHHOE UCI0JIb30BaHKNE TOBAPHOTO 3HAKA, HE3AaKOHHOE UCIIOIb30BaHUE MECTa
npoucxoxaeHuss ToBapa) ['paxmanckoro kogekca Poccuiickoit ®Penepanuu.
Taxoke, cornacHo cT. 1252 I'paxnanckoro kojekca Poccuiickoit @eneparuu, npu
HaApYIICHWU UCKIIIOYUTENBLHBIX TIPaB aBTOPa JAOMyCcKaeTcs TpedoBaHue 00 U3bATUN
MaTepUaIbHOTO HOCHUTEIS.

K cneunguryeckum crnoco0aM 3anThl MPaBOOOIagaTENC MOKHO TAKKE
OTHECTU U3BATUE U YHUUTOKEHHUE 000PYAOBAHUS U MAaTEPUATIOB, UCTIOJIb30BaHHBIX
JUIsL HApYIIEHUs] TPAXIAHCKUX IMPaB, B COOTBETCTBUM €O CT.1252 I'paxkgaHckoro
kosiekca Poccuiickoit ®enepanuu, JIUKBUAAIMIO MO TpeOOBaHUIO MPOKypopa
IOPUUYECKOTO JIUI[A, HEOJHOKPATHO WM TPyOO HAPYIIMBIIETO UCKITIOUUTEIbHbIE
npaBa, B COOTBETCTBUM CO CT. 1253 I'paxkmanckoro kojaekca Poccuiickoi
denepanuu.

Bce mepnl BO3€HCTBUS, MPUMEHUMBIE K HAPYIIUTEIO, MOKHO Pa3JeIUTh
Ha JIBE IPYIIIBI: MEPBI OTBETCTBEHHOCTH M MephI 3amThl. [locnennue, B oTimune
OT MEp OTBETCTBEHHOCTH, HE BJEKYT BO3JIO’)KEHUE Ha MPABOHAPYILUTENS
JOTIOJIHUTENIbHBIX OOpEMEHEHUN W MPUMEHSAIOTCS TOJIbKO MPHU COBEPIICHUU
HapyuieHus.”’ B TaHHOM ciydae, BHHA YOBITKH, NPHYMHEHHBIH BPEX M IPOUYHE
AJIIEMEHTBl  COCTaBa TPAXKIAHCKOTO MPAaBOHAPYLICHHUS JOKA3bIBAHUIO HE
HOJ:[J'IG)KaT.Zl Cormacno 1.3, c1.1250 I'paxnanckoro kojekca Poccuiickoi
depnepany, OTCYTCTBHE BHHBI  HapylmMTelds MpaB  HHTEUICKTYaIbHOU
COOCTBEHHOCTH HE OCBOOOKIAET €ro OT 00sA3aHHOCTHU MPEKPATUTh HAPYILICHUE U
HE HCKJIIOYAeT NPUMEHEHNE B OTHOILIEHUM HApYIIUTEIs] MEp, HalpaBJICHHBIX Ha
3alIMTy yKa3aHHBIX npaB. Ha ykazaHHyr0 OCOOEHHOCTh 3alllUThl aBTOPCKUX U

CMEXHBIX IpaB oOpamaercss BHUManue B 1.23 I[loctanoBienus Ilnenyma

20 Kysnerosa O. A. [IpumeHeHne Mep TpakAaHCKO -IPaBOBOI oTBeTcTBeHHOCTH : cTaThs / O. A. Kysnerosa. 2012r.
21 Ceprees A. II. [IpaBo unTemiekTyaibHo# cobctBeHHOCTH B PD: yuel. / A. II. Ceprees, 2-¢ uzf., mepepad. u J01.
M. : TK Ben6u, Mzn-Bo IIpocnext, 2007r. C. 652
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Bepxosnoro Cyna Poccuiickoii @enepanyu u [Inenyma Boiciiero ApouTtpaxHoro
Cyna Poccuiickoit @enepanuu ot 26 mapta 2009 r. N 5/29 «O HekoTOpbIX
BONPOCAX, BO3HUKIIMX B CBS3UM C BBEICHHEM B JCHCTBUE YACTH YETBEPTOU

I'paxxmanckoro konekca Poccuiickoin @enepanuny.

2.2 IIpaBoBbI€ aCTIEKTHI 3aIUTHI TATEHTHBIX MpPaB

B dmcie pe3ynbTaTOB  MHTEIUICKTYAJILHOW  JIEATEILHOCTH  YelIOBEKa
HCKIIFOYUTEIIbHOE MECTO 3aHMMAECT PE3YJbTaT TBOPUYECKOM JesaTeabHOCTH. K Hen
OTHOCST TPOM3BEICHUSI JHUTEPATyphl, UCKYyCCTBA, CEICKIIMOHHBIE IOCTHKCHHUS,
MPOMBINIICHHBIE 00pa3ibl, W300peTeHNs, TPOU3BEICHNS HAyKH, TOIMOJTOTHHU
WHTETPATbHBIX MUKPOCXEM U Ap. PaHee, B TeUeHHE MTPOAODKUTETLHOTO BPEMEHH,
pPe3ybTaT UHTEIUICKTYATbHON JIEITEIhHOCTH HE SBJISIICS COOCTBEHHOCTHIO, a ObLI
OOIIIECTBEHHBIM JOCTOSIHUEM. W numie ¢ MATHAAIATOTO BEKa, pe3yibTar Ha
TBOPYECKYIO JEATEILHOCTh CTaJl MPU3HABATHCS COOCTBEHHOCTHIO.

B coBpeMeHHOM Mupe Ui 3allUThl MHTEIUIEKTyalbHOW COOCTBEHHOCTH
npuobperaercsi mareHt. [lpumoOpectn ero B cliyyae eciii H300peTeHHE
COOTBETCTBYET TPEM MapamMeTpam, a IMEHHO:

e U3oOperenue, mpou3BeneHNE U MpoUee, JODKHO OBITh HOBBIM, TO
€CTh paHee HEM3BECTHBIM MUPY TEXHUKU U HAYKH;

e Pesymprar WHTEIUICKTyaJIbHO I TeATEILHOCTU SIBJIICTCSI
M300peTaTeIbCKUM, HEOUCBUTHBIM;

e 1I3oOpereHne MOKET HCTOJB30BaTHCS B IPOMBINUICHHOW cdepe,
CEbCKOM XO3SIICTBE U APYTUX OTPACIIAX;

CooTBeTcTBHE pe3ybTaTa TBOPUECKOU NESTENLHOCTH JIMIIA, OTBEYAIOIIETO
JAQHHBIM  YCIIOBUSIM MAaTEHTOCTOCOOHOCTH, OIpENessieTcs ToCydapCTBEHHOMN

. 22
AKCIepTU30i.” B ciyuyae ecim u3zoOpereHne OyIeT COOTBETCTBOBAaTh TPEM

22ycombuesa C. B. 3ammra UHTEIUIEKTyanbHOW coOctBeHHOCTH: cTathd / C. B. VcompueBa. M. : HOctumus.
Hayuno-npaktuueckuit xypHai. IOpuct, 2009, Ne 3. C. 54
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YKa3aHHbIM BBIILIE YCJIOBUSAM, TO IOJABIIEMY 3asBJIICHUE Ha NpHOOpeTeHHE
NaTEHTa MOKET ObITh BbIJIaH MATEHT.

Jlng Toro 4toObl Hambojiee TOYHO pPAacCCMOTPETh IPABOBBIE AacCTIEKThI
NAaTEHTHOTO  1paBa, JdaauM omnpeneneHue. llareHTHoe mpaBo - 3TO
MHTEJUIEKTyaIbHbIE TIpaBa HAa M300pETEHMs, MOJIE3HbIE MOJIETH, MPOMBIIUICHHBIC
00pa3mnpl. ABTOpY H300pETEHHUS, TIOJIC3HO M MOEIH WK TIPOMBIIIIIEHHOTO 00pa3ia
MPUHAIJIEKAT CIEAYIOIIME TpaBa:

1. HMcxmounTenbHO MpaBo;

2. IlpaBo aBTOpCTBA;

B caywasx, mnpenycMoTpeHHbIXx HacTosimmM — Koaekcom, — aBTOpy
n300peTeHusi, MoJe3HONW MOJENM WIM MPOMBIIUIEHHOrO 00pasla MpUHAAJIeKaT
TaK)Ke ApYyrue IMpasa, B TOM 4YHWCJIE NPAaBO HA IOJYYEHUE IATEHTA, MPABO Ha
BO3HArpaxaeHue 3a CiIay)keOHOe u300peTeHHe, MOJE3HYI0 MOJENb WU
MIPOMBITIUTCHHBIN 00paserl.

HeoOxoaumo paznuyarh ABa TaKUX MOHATHA, KaK: «CYOBEKTHI MATEHTHOTO
npaBa» B IMHPOKOM 3HAYCHHUH U «CYOBEKTHI MATEHTHBIX MPaB» B Y3KOM CMBICIIE.
[lepBblit TepMHH sABIsIETCS O0Jiee MIMPOKUM, TaK KaK COJIEP>KUT B ceOe He TOJBKO
npaBooOJiagaresnel MaTeHTHBIX padoT, HO U APYTUX COABTOPOB, HAITPUMED, TAKUX
Kak PocnareHT u maTteHTHbIE MOBEpeHHbIE. MTak, K CyObeKTaM MaTeHTHBIX MpaB
OTHOCHT:

e ABTOpPOB H300pETEHUI, TMOJE3HBIX MOJENEH, MPOMBIIUIEHHOTO
obpazua. Jluia, TROpYECKUM TPYIOM KOTOPOTO ObLI CO3/1aH Pe3yIbTaT
MHTEIUIEKTYaTbHOM  JIEITENbHOCTH. [ paXJaHWH, YKAa3aHHBIA B
KaueCcTBE aBTOpa B 3asBKE Ha BbIJIayy MATEHTa, CYUTAETCS aBTOPOM,
€cJi He AokazaHo uHoe (cT. 1347 I'paxnanckuii koaeke Poccuiickoi
deneparnyn);

e CoaBropoB. ['paxxnan, co3gaBumx U300peTEHHE, MOJE3HYI0 MOJEIb
WM TIPOMBIIUICHHBIH oO0Opa3ell COBMECTHBIM TpyaoM (cT. 1348
['paxxmanckoro konekca Poccuiickort ®enepanmn); CoaBTOpHI BIIpaBe

HCII0JIb30BATh pe3yabTar COBMECTHOM VHTEIUIEKTYaIbHO N
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ACATCIIBHOCTHU, €CJIM COTJIAIICHHUECM MCKAY HUMU HC IPEAYCMOTPCHO

HHOC.

Crnenyer 100aBUTh, YTO pacHOPSIKEHUE PABOM Ha MOJIy4Y€HHUE NATeHTa Ha
U300peTeHHeE, MOJIE3HYI0 MOJIEIb WK MTPOMBIIIUICHHBIN 00pasell, OCYIIECTBIISETCS
COABTOPaMH COBMECTHO, KaXJbli U3 HUX BIIPABE CAMOCTOATEIBHO, IO CBOEMY
YCMOTPEHUIO MPUHUMATh MEPHI MO 3aAIIUTE CBOUX MPaB HA PE3yJIbTaT TBOPUECKOU
NEeATENbHOCTH

OcoOCHHOCTH 3alMTHl TMATEHTHBIX IIPaB, 3aKIIOYACTCS B BO3MOKHOCTH
WCIIOJIb30BaHUS KaK CyAeOHOM, Tak M aIMHHHCTPATHBHOW (OPMBI 3amuThl. B
aJIMUHUCTPATUBHOM MOPSIJIKE 3alUTA TPAKIAHCKUX MTPaB Oy1€T BO3MOXHA JIMIIb B
CITy4astX IPENyCMOTPEHHBIX 3aKoHOM”, OOBIYHO, TTATEHTHOE MPABO OIPEACISICT
BO3MOHOCTh O0KaJIOBaHUSI PEUICHUN, MPUHATHIX PocmaTteHToM, B CIEIMALHO
CO3JIaHHBIM IPU HEM aIMUHHUCTPATUBHBIA IOPUCIUKIUOHHBIN opraH.25 B
COOTBETCTBUU cO CT. 1248 I'paxxnanckoro konekca Poccuiickoit denepanun, Ha
JIAHHBII MOMEHT TaKUM OpPTaHOM SIBJSIETCS MajlaTa IO NATEHTHBIM CIOpaM.
PaccmarpuBasi OCHOBHYIO (DYHKITMIO MajaThl, HEOOXOAUMO OTMETHUTH, YTO
(GaKkTHYeCKH OHa SIBISAIOTCSA CYJOM II0 CIOpaM CBS3aHHBIMH C TaT€HTHBIMHU
MpaBaMM, a TaK K€ IO CIOpaMm, KACAIMMMCS CPEACTB WHIUBUAYAIA3ALUU
TOBAapOB, PabOT, YCIIYT.

Takke mamata IO NATEHTHBIM CIIOpaM pPAacCMaTPUBACT  CIEAYIOUIUE
BO3paKCHUS:

e Pemmrennss 00 OTKa3e B BhIJAaYe NaTeHTAa WM O BBIJAYe IIATCHTA Ha

n300pereHue, MoJjae3Hyr MOIelb, MPOMBIILICHHbBIN 00pa3ell;

23 Kamanun A. B. TIpoGieMbl 3(()eKTHBHOCTH MEXaHH3Ma aBTOPCKO-TIPABOBOH OXPAHBI MACHHOIO COJCPKAHHS U
NPOM3BENCHUH C HE3HAYMTEIbHBIM YPOBHEM TBOPYECKOro Xapakrepa. Hayka M COBpPEMEHHOCTb: COOpPHHK
MatepuanoB Il MexmayHapoHON HaydHO-TIpakTHUeckol koHpepeHnuu. B 3-x wactax. Y. 3. / A. B. Kamanun. M. :
Wzn-so HI'TY, 2010. C.148

24 Baiinan B.A. Hogoe peryaMpoBaHUE OXpaHbl MPaB Ha Pe3yJbTaTbl MHTEIUIEKTYalbHOU aesitenbHOCTH. [IpaBo u
SKOHOMUKA: cTaThs / B. A. Baitnan, A. Il JIrooumos. M. : «Dx3amen», 2008 r .Ne 1 C. 25

25‘—10pr11>'1 H. H. O HeKoTOpHIX BOIIPOCAX MPAKTUYECKOTO MPUMEHEHHUS N0JI0KEHUH YacTu 4yeTBepTol I'paknanckoro
kozekca PD mpm 3amuTe MHTENIEKTYaldbHBIX MpaB. FOpumideckas MBICTb: HAay9HO-TIpakTHYeckuit xypHan / 1. H.
Yopuerit. C.-116.: Mza-Bo ropun. nH-ta (Cankr-IletepOypr), 2008, Ne 3 C.12
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e Pemenus o IIPU3HAHUN 3asidBKHW Ha I/I306peTeHI/Ie, IMMOJIC3HYIO MOJCIIb H

MPOMBIILIEHHBIN 00pa3el 0TO3BaHHOM;

e Brijaua mareHTa Ha M300peTeHUE, MOJE3HYI0 MOJETh M MPOMBIIUICHHBIN

obOpa3zerr.

e [I[potuB neiictBusg Ha Tepputopun P® paHee BBIJAHHOIO aBTOPCKOIO

CBHACTCIIbCTBA MJIM IIaTCHTA CCCP na I/1306p€T€HI/I€, CBHUACTCIILCTBA NN

nateHTa CCCP Ha mpOoMBIIUIEHHBIN 00pa3ell, €Bpa3uilCKOro MaTeHTa Ha

n3o0pereHune, BBIJAHHOTO B COOTBETCTBMM C EBpa3suiicKoil maTreHTHOMU

KOHBeHIIMEN 1994 T.

Tak xe He CTOWUT 3a0bIBaTh U O TOM, YTO pelueHus [laTeHTHO# manarel

MOTYT OBITh 00KaJlOBaHbl B CyA, 00 3TOM roBopuT 1.2 cT. 1248 ['paxkmanckoro

kozgekca Poccurickou deneparum.

CyneOnas ¢opma 3a|Thl TPAXKIAHCKUX, B TOM YHUCJI€ U MAaTEHTHBIX, MPaB

. 26 o
ABJACTCA OCHOBHOM . OTI[CJ'IBHI)IC KaTCropun rpaxaaHCKux AclI MOIr'yT OBITH

PaccMOTPEHBI TOJBKO B cyze. Tak, B CyaeOHOM MOPSIKE pacCMaTprUBalOTCS CTIOPHI:

00 aBTOpCTBE M300pETEHMSI, TIOJIE3HOW MOACIN WM TPOMBIIIIICHHOTO
obOpasia;

00 yCTaHOBJICHUU ITaTEHTOO0Ia1aTelIs;

O HapyIIEHWU UCKIIIOUYUTEIHHOTO IMpaBa Ha W300peTeHHe, MOJIE3HYIO
MOJIJTb, POMBITIUICHHBINA 00pa3elr;

O B3aKMIOYCHHMH # 00 UCIOJHEHWH JOTOBOPOB O Iepemaue
HUCKITIOYUTEIILHOTO TIpaBa (YCTynmKe TIAaTeHTa) W JIMIICH3MOHHBIX
JOTOBOPOB HAa HCIIOJb30BAaHUE H300PETCHUS, TOJIC3HOW MOJICIIH,
MIPOMBIIIIEHHOTO 00pa3Ia;

O TIpaBe MPEXKACTOIb30BaAHUS;

O ITpaBC IOCJIC IIOJIb30BAHMA,

26 EpnoknmoBa E. A. OCOGCHHOCTH PACCMOTPEHHS el O 3alUTe HHTEIUIEKTyIbHON COGCTBEHHOCTH: MOHOTpadus
/ E. A. EBmoxumona, JI. A. 3aberaitno. M. : Kpacnomap. IOUM, 2008 r. C. 86
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e 0 pa3Mepe, CpOKe W TOPSAKE BBHIIUIATHI BO3HATPAXKICHUS aBTOPY
M300peTeHMs, TTOJIE3HOM MOJIEIH, TPOMBIIIUICHHOTO 00pa3Ia;

e 0 DpasMepe, CpPOKEC H TOPSAJIKE BBHIIUIATEI  KOMITCHCAITUH,
NPETyCMOTPEHHBIX IMATCHTHBIM 3aKOHOM;

e U JpYyrue, CBSI3aHHBIE C OXPAHOU MpaB, YAOCTOBEPSEMBIX MaTCHTOM

(ct. 1406 I'paxxmanckoro koaekca Poccuiickoit deneparmn).

B nmemoM xouercs OTMETUTb, 4YTO 3alldTa MATEHTHBIX IPAB MOXKET
OCYIIECTBIATHCS JIOOBIMU CIIOCOOAMH, He IPOTHBOPEUALHMH 3aKOHY. ' 3aluTa
JUYHBIX MPaB aBTOPA, MOKET OCYILECTBIATHCS MyTEM 3asiBJICHUS O TpeOOBAHUU
BO3MEIICHHS ~ MOPANTbHOTO Bpema’ . IIaTeHTHO-NIPABOBBIE CIOPHl  MOTYT
paccmarpuBathbCsi B Cyjaax oOIIeH MOPUCAUKIMKA U B apOUTPaxHBIX CyJax B
COOTBETCTBUHU C NpaBWJIAMHU O TOJBEJOMCTBEHHOCTH M MOACYIHOCTH. Tak xe
CYLIECTBYET BO3MOKHOCTh II€peAayd CIOpa IO COIVIAIIEHHIO CTOPOH U Ha

paccMOTpeHue TpeTeicKoro cyaa. JlomycTiMa u caMmo3aluTa MaTeHTHBIX MPaB.

2.3 IIpaBoBO€ peryanMpoBaHUE 3allUTHI PAB HA CPEACTBA

HHIUBUAYAIIN3allH FOPUINYCCKHUX JIUIT

B pamkax 3amuThl mpaB HMHTEICKTYAIbHOW COOCTBEHHOCTH BBIACISIOT
OTHENbHBIA WHCTUTYT, ITOCBALIEHHBIM OXpaHE CPEACTB HHIAUBUIYATU3ALUU.
[locnennuii, B CBOIO OYepenb, NOAPA3AEIAETCS Ha: MPABOBYIO OXpaHy CPEICTB
UHIMBUIyaJIM3all1 TOBAPOB, pabOT, YCIIYT U OXpaHy CPEACTB UHIUBUIYATU3ALUN
HEMOCPEICTBEHHO CYOBEKTOB SKOHOMHUYECKUX OTHOIICHWN. JlaHHBIN HMHCTHUTYT,
AQHAJIOTUYHO TATEHTHOMY IIpaBy, HEMOCPEACTBEHHO CBsA3aH coO cdepoil
DKOHOMMYECKHX OTHOLICHWM M MNPOMBIIUIEHHOCTH. COTJIACHO T'PaXXIaHCKOMY

3aKOHOAATCIIbCTBY, BbIACILIIOT TAKUC CPEACTBA MHANBUAYAIIM3allUH KaK:

27 HOcydor A. III. KoHcTHTYIIMOHHBIE TapaHTHH W MPOOJIEMBI OXpaHBI CBOOOIBI TBOPUYECTBA M MHTEIJICKTY aJbHON
co6ctBenHoct B Poccun: cratest / A. 1L FOcydos. M. : FOpaiit, 2008 T. C.15

%8 YsotoB H.H. O COOTHOWICHHH 3aIUUTHI U OXpaHbl MHTEJUICKTyaJbHOH cobcTtBeHHOCTH : cTaThs / H. H. M30T0B. M.
: IOpumnueckuit mup, 2006 r. Ne 10
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e ToBapHbIE 3HAKY;

e 3HaKu 00CTYKUBAHUS

e HaumeHOBaHUS MECT MPOUCXOKIEHHS TOBAPOB;
e QupMeHHbIC HAMMEHOBAHUS;

o Kommepueckue 0003HaYCHUS;

ToBapHble 3HaKu, 3HAaKM OOCIY)KMBaHHWS W HAaWUMEHOBAaHUS MeECT
NPOUCXOXKIEHUS SBISIIOTCS CPENCTBAMU HHIWBUIyalIW3allid TOBapoB, padoT,
yCIIyT, JaHHBIE CPEICTBA 3aLIUTHI 3aIIMIIAIOT TOTPEOUTENS OT CMEILIEHUS TOBApOB
Ha PBIHKE, TO3BOJISIOT Pa3JInyarh MPOAYKLIUIO KOHKPETHBIX KOMIIAHUM, HApUMeEp:
texuuka Apple, aBromo6mmm BMW, Tynbckue npstHuku. 3a pyOeKoM CYIIECTBYET
anbTEpPHATHBA OTEYECTBEHHOMY TOHATHIO "ToBapHbIA 3Hak" - "Trademark"
(roproBast mapka). Jlyi1 MHAUMBUIyaTU3alMU CYOBEKTOB PHIHOYHBIX OTHOLICHUM
CYLLECTBYIOT U OXpaHAIOTCS POCCHIICKMM 3aKOHOJATeNbCTBOM TaKHE CPEACTBA
UHAUBUAyaIM3alud Kak (UPMEHHbIE HAUMEHOBAHHUS W  KOMMEPYECKHE
0603HaueHHsT . BaKHOH  0COBEHHOCTBIO MHCTUTYTa  OXpaHbl  CPEICTB
UHIMBUIyaIM3allMM  SIBJSIETCST  00s3aTeNnbHas TOCYJApCTBEHHAs pPErucTpanus
Oompmreli YacTH OOBEKTOB OXpaHbl MW 00s3aTeIbHOE WX HCIOJH30BAaHUS B
PBIHOYHBIX SKOHOMHYECKHUX OTHOIICHHSX.

[IpaBoBas oxpaHa TOBapHBIX 3HAKOB M 3HAKOB OOCIy)XMBaHUS. TOBapHBI
3HAK - OJTO O0O0O3HAYEHHWE, CIyXKalee I WHAUBUAYAIU3alUd TOBAPOB
IOPUIMYECKUX JIMI WIA HWHAUBUAYAJbHBIX MpEANpUHUMATENEH, NpHU3HACTCS
MCKITIOUHMTEIBHOE [PAaBO, YIOCTOBEPSIEMOE CBHACTENHCTBOM HA TOBAPHBIH 3HAK .
3HaK OOCHy>KHMBaHHS - 3TO 00O3HAYEHHE, CIyXallee ISl WHIWBHUIYyaIU3alluu
BBITIOJTHAEMBIX IOPUTAYECKUMHU JULaMU mbo VHIMBHTyaJIb HBIMU
peAnpUHUMATEIISIMH paboT Wi OKa3bIBaEMbIX MU YCIyT .

[IpaBo Ha TOBapHBIN 3HAK WM 3HAK OOCITY)KHMBaHHSI MO>KET MPUHAIJICKATh

29 Baiinan B.A. HoBoe peryIMpoBaHUE OXpaHbl IPaB Ha PE3yJbTaTbl MHTEIUIEKTYalbHOU AesTenbHOCTU. [IpaBo u
JKOHOMHUKA: cTaThs / B. A. Balinan, A. Il JlrooumoB. M. : «Dx3amen», 2008 r .Ne 1. C. 25

%0 Cumonos B. II. O cocrosHum IpaBOBOM OXPaHBI M 3aIMUTHl MHTEINIEKTyalbHOI cobctBeHHOcTH B P®. IlpaBo
UHTeINeKTyanbHoil cobctBenHOCTH: cTaths / b. I1. CumonoB. M.: FOpuct, 2009, Ne 2. C.12
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IOPUIUIECKOMY JUILLY WIn UHAUBUAYAJbHOMY  MPEAIPUHUMATEIIO.
[IpaBooOsanareneM sBiseTcs MO, 4YbE€ HMs (HaMMEHOBAaHME) YyKa3aHO B
CBUJIECTENBCTBE O TocyaapcTBeHHOW peructpauuu. CormacHo ctT. 1482
['paxxnganckoro konaekca Poccuiickoit deaepainu, TOBapHbIE 3HAKH MOTYT OBITH
3apETUCTPUPOBAHBI B KA4YECTBE CJIOBECHBIX, H300pa3UTENbHBIX, OOBEMHBIX,
KOMOMHUPOBAHHBIX M HHBIX 0003HaUeHHM. TarKe clienyeT cKa3arbh, YTO TOBAPHBIN
3HAK MOXET OBITh JIOOOTO I1B€Ta H IBETOBOro codeTanusa. [lomumo
VUHAUBUIYAJIbHBIX TOBAapHBIX 3HAKOB, BBIACIAIOT TaKXKE W KOJUJIEKTUBHBIE.
[IpaBooOsanareneM KOJJIEKTUBHOTO TOBAPHOTO 3HAKA ABJIAETCS 0ObEIUHEHUE JIUL,
IJ€ KaXJI0€ JIMLIO HMMEET MPaBO HCMOJb30BaTh JaHHbIA 3HaK. KOJUIEKTHBHBIN
TOBapHBIM 3HAK 0003HAYEH TOBAPBI, KOTOPbIE MPOU3ZBOISATCS WIN PEATU3YIOTCS
yjieHaMu OObEIUHEHUs, COOTBETCTBYIOIIME ONPENEIEHHOMY Ka4yeCTBY M OOIIMM
xapakrepucTukam. [IpaBo Ha KOJUIEKTUBHBIM TOBAapHBIM 3HAK HEOTYYKIAEMO U HE
MO JJICIKUAT nepeaayde 1o JULIEH3UOHHOMY JIOTOBOPY.

B kauecTBe npeaynpexaeHus 0 TOM, 4TO TOBapHbBIN 3HAK 3apErUCTPUPOBAH,
npaBooOJiagaresb BIpaBe pa3MeNiaTh PsiAOM C TOBApPHBIM 3HAKOM 3HAK OXpaHbI
"(R)" wm mpyroe obo3HaueHne’ . B ciydae eci mpaBooGIamarTels He Oymer
UCII0JIb30BaTh TOBAPHBIN 3HAK, OXpPaHa JAHHOI'O 3HAKa MOXET OBITb JOCPOYHO
npeKpalleHa.

[IpaBoBast oxpaHa pUpPMEHHbIX HAMMEHOBaHU. PUPMEHHOE HAMMEHOBAHUE
- 3TO HAUMEHOBaHWE, IMOJl KOTOPHIM IOPUIUYECKOE JIHMIO BBICTYNAET B
TPaXIaHCKOM obopore. OUpMEHHOE  HAMMEHOBAaHUE  ONPEAEIIETCS
YUPEIUTETbHBIMHA JTOKYMEHTAMH IOPHINYECKOTO JIMIA U COAEpKUTCS B EquHOM
rOCyJapCTBEHHOM peecTpe HpuAndYecKux L. PUPMEHHOE HAUMEHOBaHUE
COCTABJISIIOT JBE YAaCTH: OPTraHU3aIMOHHO -IIpaBoBasi (hopMa IOPUANIECKOTO LA U
HENoCpencTBEHHOE Ha3BaHue opranusanuu. Hampumep: OOO "Pomamxka", [TAO
"Jlykoitn". [TomMmuMo moiHOro (MPMEHHOTO HAMMEHOBAHUS, OPTaHU3alUH BIPABE

HUMCTb H COKpaHIéHHI)Ie (prMeHHI)IG HAaMMCHOBAHUA, KdK Ha PYCCKOM, TdK H

31 Ymakos T. b. O6beKTsl 1 CyOBEKTHl MEXIyHapOIHOW MPAaBOBOW OXpaHBI WHTCIUICKTYaIbHONH COOCTBEHHOCTH:
ctatbst / T. b. Ymrako. M. : IOpwuct, 2006, Ne 9
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Ipyrux sA3bikax. PUpMEHHOE HAUMEHOBAHUE MOJKET YKa3bIBaThCs B peKiiame, Ha
YIIAaKOBKaX TOBApOB, Ha BBIBECKAX, BU3MUTKAX, JOTOBOpPAaX U T. M., a TaKkKE B
TOBAPHBIX 3HAKAX M 3HAKAX OOCHyKHBaHWsA . IIpaBo Ha (HUPMEHHOE
HAMEHOBAaHME BO3HUKAET C MOMEHTa TOCYAapCTBEHHOW perucTpauuu
IOPUINYECKOTO JIULIA.

IIpaBoBass oOxXpaHa HaWMMEHOBAaHWW MECT MPOUCXOKICHUS TOBAPOB.
HanmeHnoBaHueM MecTa TPOUCXOXKAEHUS TOBapa, KOTOPOMY MPEAOCTABIISETCS
nmpaBoBasi oOXpaHa, SBIAETCS OO0O3HaueHWe, TpeaCcTaBisomee coboil nudo
coZeprKallee  COBPEMEHHOE WM  HCTOpHUYECKOe,  O(UUUaIbHOE  WIU
HEO(PUIMATIbHOE, MOJHOE WM COKPAIIEHHOE HAUMEHOBAHUE CTPaHbl, FTOPOJACKOTO
WIN CENbCKOTO MOCEIEHUs, MECTHOCTHU WM JPYroro reorpapuueckoro oObekra, a
TaKke 0003HAYeHUe, MPOU3BOJHOE OT TaKOr0 HAMMEHOBAHHUA M CTaBILEe
U3BECTHBIM B PE3yJIbTaTe €ro HUCIOJIb30BaHMsS B OTHOIIEHUH TOBapa, 0coOble
CBOMCTBAa KOTOPOTO HCKIIOUHUTEIHHO WM TJIaBHBIM O0pa3oM OMPENeTsIIOTCS
XapaKkTepHBIMHU JJI1 JAHHOTO TeorpaduaecKoro 00bheKTa MPUPOIHBIMHU YCIOBUSIMHU
U (nm) moackumMu paktopamu. Ha ucmonp3oBaHue 3TOr0 HAUMEHOBAHUS MOYKET
ObITh TNPHU3HAHO HCKIIOYUTEIbHOE IPAaBO MPOU3BOAMTENEH TAaKOro TOBapa.
HanmeHoBaHUS MECT MPOUCXOKIEHUS TOBAPOB BHIPAKAIOTCA UCKIIOUUTEIHLHO B
cioBecHOM Qopme. Cpok JeWCTBUS CBUJETENBCTBA O TOCYAapCTBEHHOMU
perucTpaiy HauMEHOBAHUSA MeECTa MPOUCXO0XJeHus ToBapa - 10 mer (cT.1531
I'paxmanckoro  koiekca  Poccuiickoii  ®emepanuun). [lo  3asBieHuro
npaBooOJIaaaTess NpoAJISieTCsl Ha TOT K€ CPOK.

3ammTa NpaB Ha CPEACTBAa MHAMBUIAYyaTIM3alMU. 3alllUTa MpaB Ha CPEICTBA
WHAUBUAyaIM3allud  00eCleynBaeTcsl MyTEM TPECEUCHUs HapYIIEHUS €ro
3aKOHHBIX IIPaB, BOCCTAHOBJICHMSI HAPYIIECHHBIX paHEe MpPAaB U MPHUBJICYCHUS

HapymumTCJl K OTBCTCTBCHHOCTH.

2 Kouanora A. J. OxpaHa U 3amMTa HHTENICKTYyaJbHOW COOCTBEHHOCTH. IIpaBOBEIE OTHOIIEHHS B KOHTEKCTE

pPa3BUTHA COBPEMEHHOTO 3aKOHOJATEIbCTBA M IPABONPHMEHEHHUS: MaTepHanbl MEXIyHapOJHONH HAyYHO -
npaxktraeckoit koHpepenuu. MBanoso / A. JI. Kouanosa. M. : U3x-Bo MBan. roc. yH-Ta, 2009. C. 106
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3ammTa MpaB Ha CPEACTBAa WHAMBUIYAIU3aLUU OCYUIECTBISIETCA B JIBYX
dopmax: IOPUCAUKIMOHHON (cyaecOHas 3amuTa, aJMHHUCTPATUBHBIN CIOCOO
3alllUThl) U HEIOPUCAUKIMOHHON (camo3aumra). Peructpanuss TOBapHOrO 3HaKa
MOXeET OBITh OCIIOPEHA MOCPEICTBOM HAIPaBJICHUS BO3PAXKEHUS B PelepabHbIN
OpraH MWCIIOJHHTENBHOM BIACTH WIM B [ANATy [0 MATCHTHBIM CIOpaM .
[IpuszHaéress KOHTpaaKTHOM MPOMYKIMSA, HA YIHAKOBKE KOTOPOW HE3aKOHHO
pa3MeniéH TOBAapHbBIM 3HAK WM 00O3HAYEHHE, CXOJHOE C HHUM JI0 CTEIEHH
CMELICHUS.
[IpaBooOsafnarens BrpaBe TpeOOBATH OT HAPYIIUTEIS:
® U3BATUS KOHTpadaKTHOTO TOBApa U3 IPa)kJaaHCKOTro 000poTa;
e ylajgeHus ¢ KOHTpadaKTHOTO TOBApa HE3aKOHHO UCIIOIb3YEMOTO TOBAPHOTO
3HAKa WM KOMMEPUYECKOro 0003HauEHUSs;
® BO3MEUICHUE PEATIbHO TOHECEHHBIX YOBITKOB;
Takxe npaBoo0OJiafarenb, BMECTO BO3MEILEHHSI YOBITKOB, BIIpaBe TpeOOBaTh
OT HApYILIUTENS BHIIUIATy KOMIIEHCALIUU [0 CBOEMY BbIOODY:
1) B pa3mepe OT IECATH THICSY JIO MATH MIJUTMOHOB PYOJICH, OTIpeaesieMOM
[0 YCMOTPEHUIO CyJla UCXO/I U3 XapaKTepa HapyILICHHUS;
2) B JABYKPaTHOM pa3Mepe CTOMMOCTH TOBApOB, Ha KOTOPHIX HE3aKOHHO
pa3MeIleH TOBapHbIM 3HAaK, WM B JABYKPaTHOM pa3Mepe CTOUMOCTH
IpaBa HCMOJIb30BaHUS TOBAapPHOIO 3HAKA, OMPENEISIEMON HCXOAs U3
LEHBI, KOTOPAsi PU CPABHUMBIX 00CTOATENbCTBAX OOBIYHO B3UMAETCS 32
IIPaBOMEPHOE UCTIO0JIb30BAHNE TOBAPHOTO 3HAKA.
JlanHble TpeOOBaHMS TaKKe MOTYT HNPHUMEHATHCS MPU HApYIIEHUU MPaB Ha

34
HAaNMCHOBAHNEC MECTA NPOUCXOKICHUA TOBApaA .

%3 Kaiims A.H. KomMmenrtapuit k gactu [V 'K P®. TlpaBoBas oxpaHa HHTEIUICKTYaJbHOH COOCTBEHHOCTH
komMmeHTapuii / A. H. Kaitmb. M. : I'poccMema, POCBYX, 2007 r.

34 Hopomxkos B. B. [Ipo6remMbr cyneOHO 3amuTel HHTEIUICKTY aJIbHBIX TIPaB B YCIOBHAX BCTYIUICHHS B CHIIy YacTH
getBepToif 'K P®. IIpaBo mHTeNmIeKTyansHO# coOcTBeHHOCTH : cTaThs / B. B. lopomkos. M. : FOpwuct, 2008r., Ne
1.C. 31
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2.4. OcoOEHHOCTH 3aLUTHl HETPAIULMOHHBIX 00BEKTOB UHTEIUICKTYAJIbHOU

COOCTBEHHOCTH

Pe3ynbTarhl MHTEIIEKTYAIbHON JESATEIbHOCTH, KOTOPhIE ObLIM IMOJTY4YEHbI
MyTeM TBOPYECKOW pabdOThI JIIOJICH, MPEACTABIIAIOT IIEHHOCTh JJIsi 00IlecTBa U
HYXKJIalOTCSI B MPaBOBOM oxpaHe. OJHAKO OXpaHa B paMKax TPaIUIIMOHHBIX
WHCTUTYTOB TMpaBa oOKa3ajgach JII HHUX HEJOCTAaTOYHOM, BCJEICTBHUE ITOTO
MOSIBUJINCH HETPATUIIMOHHBIC OOBEKThl HMHTEIUICKTYAIbHON COOCTBEHHOCTH, K
KOTOPBIM OTHOCSIT:

® CEKpeThl NPOU3BOJCTBA (HOY-XaY)
® TOIOJIOTUU UHTETPATLHBIX MUKPOCXEM;

® CCIICKIIMOHHBIC JOCTHXKCHUA,

HerpagunmoHHOCTh ~ JTaHHBIX ~ OOBEKTOB  3aK/IIOYaeTcs  Kak B
HECTaHJIapPTHOCTH TpeMeTa pe3ysbTaTa, TaKk U B Pa3HOOOpa3uu OIpeAeNCHHs
BUJa NpaBOBOW oxpaHbl. Hamuume cynaeOHONW MNpPaKTUKH, KAacaeMOM 3alUThI
HETPAIUIIMOHHBIX OOBEKTOB HWHTEIUIEKTyalIbHBIX TIpaB, B OYEpeIHON pa3s
JIOKA3bIBAET UX HEOOXOAUMOCTH B OOIIIECTBE.

PaccmoTpum naHHbIEe OOBEKTHI MOAPOOHEE M HAYHEM C CEJEKIIMOHHBIX
nocTkeHnil. CeneKkuMoHHbIE AOCTIKEHHSI TpPEACTaBIAIOT CO00M pe3ynbTar
TBOPYECKOM JEATEIILHOCTU YEJIOBEKa B 00JIACTH CO3JaHUsI OMOJIOTUUECKU HOBBIX
O0OBEKTOB C HOBBIMH CBOMCTBaMH, Ha MOJyYEHHBIN PE3ylbTaT B YCTAHOBJICHHOM
NOPSJKE MPU3HAECTCS HCKIIOYUTENbHOE MPaBO (PU3NYECKOTO U IOPUIUYECKOTO
JIMIA TyTeM OGHIHAIPHOTO IPU3HAHKS €r0 TAKOBBIM . IIpH3HAHHE IPOUCXOLHUT
MOCJIE IPOBEJAEHUS ONPEIEIEHHBIX MAHUITYJISALNI, @ UMEHHO:

1. CocrtaBnsieTcs 3asiBKa Ha BbI1a4y OXPAHHOTO JTOKYMEHTA;
2. 3asBKa M0JAeTCs B YIOJHOMOYEHHBI OpTraH;
3. Jlanmee naeT sKcTiepTH3a 3asBKU;

4. 3areM pOBEACHHE UCTIHITAHUS 3asIBJICHHOTO OOBEKTa;

%5 Apwmna U. B. CrenuanbHas naTeHTHAs OCTHLMA: 33 U npotuB. I[IpaBoBeaenue: yuebd. / M. B. ABmmnaa. M. :
1990 Ne 3 C. 59
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5. BelHeceHus Ha3BaHHBIM OpraHOM pCIICHUA O BbIAA4YC OXpPAaHHOTO

JIOKYMEHTA.

[lon ceneKMOHHBIMU JOCTHXKEHUSMH IOHUMAIOTCS COpTa PacTeHW, U
nopo/ibl )XUBOTHBIX. K copTaM pacTeHuil OTHOCHUTCS TpyIia pacTeHUuM, KOTopas
HE3aBUCUMO  OT  OXPaHOCHOCOOHOCTM  OMNpEAeNnsercs IO  MNpHU3HaKaM,
XapaKTEePU3YIOLMM JTaHHbIN FT€HOTUIT MJIM KOMOUWHAIIMIO TEHOTUIIOB, U OTIMYAETCs
OT JpYrux TPYII PacTeHUl TOro ke OOTAaHWUYECKOTO TaKCOHA OJIHUM WU
HECKOJbKUMH Tpu3HakamMu. COpT MOXKET OBITb MNPEACTaBICH OJHUM WJIH
HECKOJIbKUMH PACTEHUSIMHU, YaCThIO WJIM HECKOJbKUMHU YacCTAMHU PACTEHUS MpU
YCJIOBHM, YTO TaKas 4acTb WJIM TaKW€ YaCTU MOTYT ObITh MCIIOJIb30BaHbI IS
BOCIPOM3BOJICTBA LENIBIX pAacTeHUN coprta. OXpaHsIeMbIMH KaTErOpHsIMHU COpTa
pacTEeHUl SABISAIOTCS KIIOH, JIMHUSA, THOPUI MEPBOr0 MOKOJIEHUS, NOMyJsLus (CT.
1412 I'paxpnanckoro koaekca Poccuiickoit @enepanyn ). [Tog nopomaoit ;KMBOTHBIX
NOHUMAETCSI TPYIIA >KUBOTHBIX, KOTOPasi HE3aBHUCUMO OT OXPAaHOCIOCOOHOCTH
oOmamaer T€HETHYECKHU 00yCJIOBJICHHBIMU OHOJIOTUYECKUMU 51
MOP(HOIOTUIECKUMH CBOMCTBAMHM U TPU3HAKaMH, MPUYEM HEKOTOPBIE M3 HHUX
crieuUIHBI IJI1 TaHHOW TPYIIBI U OTIMYAIOT €€ OT APYTHX TPYII KUBOTHBIX.
[Topoga MokeT OBITh MpENCTaBICHA J>KEHCKOW WM MYKCKOW 0COOBI0 JHOO
IJIEMEHHBIM MaTepHalioM, TO €CTh MNpeIHa3HAYE€HHBIMU JJII BOCIIPOM3BOJICTBA
NOPOJbl KUBOTHBIMU (IUIEMEHHBIMH JKUBOTHBIMH), UX FaMETaMU WM 3UTOTaMH
(aMOpuoHamu). OxXpaHseMbIMH KaTErOPUAMH MOPObI )KUBOTHBIX SIBJIIFOTCS THII,
Kpocc nuHul (n.3, ct. 1414 I'paxganckoro kojekca Poccuiickoit depeparyn).

Cornacno I'paxxmanckomy koxaekcy Poccuiickoii ®Denepaunu, aBTOPOM
CEJIEKIIMOHHOTO IOCTHXKEHUS TPU3HAETCS CENIEKIIMOHED - TPaKIaHUH, TBOPUECKUM
TPYJIOM KOTOPOTO CO3/1aHO, BBIBEICHO WJIH BBISIBJICHO CEJIEKIIMOHHOE JOCTUKECHHUE.
Jlumo, yka3aHHOE€ B KauecTBE aBTOpa B 3asiBKe Ha BbIJadyy I[aTeHTa Ha
CEJEKIIMOHHOE JTOCTH)KEHHE, CUMUTAETCS aBTOPOM CEJIEKIMOHHOTO JOCTH)KEHUS,
eciy He Joka3zaHo hHoe. CoaBTOpOM OyInyT ABIATHCS TpaxkaaHe, COBMECTHBIM

TBOPYCCKHUM TPYAOM KOTOPBIX CO31aHO, BBIBCICHO HMJIM BBIABJIICHO CCICKIIMOHHOC
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JTOCTKEHUE, TTPU3HAIOTCS CO&BTOpaMI/I36. Tak »e BaXXHO OTMETUTh, YTO KaXKJIbIN
U3 COABTOPOB BIpPaBE MCIIOJIb30BATH CEJEKIIMOHHOE JOCTHXKEHUE MO CBOEMY
YCMOTPEHHUIO, €CJIM COTJIAICHUEM MEXIy HUMU HE MPEyCMOTPEHO HHOE, a TaK Ke
BIIPABE CaMOCTOSITEIILHO MPUHUMATL MEPHI 110 3aIUTE CBOMX IMPaB.

UToOB!I y CENEKIMOHHBIX JOCTIKEHU BO3HUKIIA OXPAHOCIIOCOOHOCTD, OHU
JOJDKHBI OTBEYATh OTPEACSIICHHBIM YCIOBHUSAM, KOTOPBIC 3aUKCUPOBAHBI B CT. 1413

I'paxxmanckoro konaekca Poccuiickont denepannn, a MMEHHO:

1) IareHT BbBIAAETCS TOJBKO HA TE CEJICKIMOHHBIC JIOCTHXKEHHUS, KOTOPBIC
OTBEYAIOT KPUTEPHUSAM OXPaHOCHOCOOHOCTU U OTHOCSTCS K OOTaHMYECKUM U
300JIOTUYECKUM pPOJaM M BHUAAM, T[EpPEYeHb KOTOPBIX YCTAHOBJIECH
¢denepaqbHBIM  OPraHOM  MCIOJHUTEILHOM  BIACTH, OCYIIECTBIISIOIIUM
HOPMAaTHUBHO-TIPABOBOE PETYIMPOBAHKE B CPepe CENbCKOro X03icTBa.

2) K xpurepusiMm 0XpaHOCIIOCOOHOCTH CEJICKIIMOHHOTO JOCTUXKECHUS OTHOCST:

e OTIMYUMOCTD - CEIEKIIMOHHOE JOCTUKEHHUE TOJDKHO SIBHO OTIMYATHCS OT
JH000r0  JIPYroro  OOIIEM3BECTHOTO  CEICKIIMOHHOTO  JTIOCTHXKCHHS,
CYLIECTBYIOIIETO K MOMEHTY TOJla4d 3asiBKM Ha BbIJady IaTeHTa.
OO0111eM3BECTHBIM CENEKIIMOHHBIM JOCTIKEHHEM SIBIISIETCS CENEKIIMOHHOE
JOCTIDKEHHE, JaHHbIE O KOTOPOM HaxXoJATCs B O(UIMATbHBIX KaTajaorax
WM CTIPaBOYHOM (PoHZE MO0 KOTOPOE UMEET TOUYHOE ONKCAHUE B OJTHOM
u3 nyOnukauuii. [logaua 3asBKM Ha BbIJA4y IAaTEHTA TaKXKe JENacT
CEJIEKIIMOHHOE JIOCTH)KEHUE OOIIEU3BECTHBIM CO JIHA MOJAuM 3asBKHU MU
YCJIOBHHM, YTO HA CEJIIEKIIMOHHOE JOCTUKEHHUE ObLIT BbIJIaH MATEHT;

e HoBH3HY - COPT pacTeHUH U MOPOJA KUBOTHBIX CUUTAIOTCS HOBBIMH, €CIIU
Ha JaTy MOJayd 3asBKHU, Ha BbIJady MaTeHTa CEMEeHa WM IUIEMEHHOMN
MaTepuall JaHHOTO CEJNEKIMOHHOTO JOCTHXKEHUS HE MPOJaBaIUCh U HE

nepcaaBajiiCb MHbIM O6p&30M CCIICKIMOHCPOM, €ro IPaBOIIPCCMHUKOM

36 .

bermkoBa K. M. 3ammra npaB mHTeIEKTyanbHOH cobctBeHHOCTH B EC: MOKTpMHA McUeplaHMs NMpaB W OXpaHA
KOHKYPECHTHOH cpenpl. MHTemnektyamsHass coOcTBeHHOCTh. [IpombinmieHHas cobctBeHHOCTh: yueb. / K. M.
bemkoBa. M. : MaTemiektyansHass coOctBeHHOCTH, 2010, Ne 10. C. 36
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WM C UX COIJIaCHs APYIUM JIMLAM JJIsl UCIIOJIb30BaHUs CEIEKIIMOHHOTO
JNOCTHKCHUA
= Ha teppuropum Poccuiickon Penepanuu paHee, 4eM 3a OJUH I'OJ 10

YKAa3aHHOM J1aThl;

" Ha TEPPUTOPHUH JPYroro roCcyAapCTBa paHee, YeM 3a YEThIpe roJa Wiy,
€CIM 3TO Kacaercs COpPTOB BUHOIPAAA, IPEBECHBIX JAEKOPATUBHBIX,
JIPEBECHBIX IUI0IOBBIX KYJIBTYP U IPEBECHBIX JIECHBIX IIOPOJI, PAHEE, YEM
3a IIECTH JIET O YKAa3aHHOU JaThl;

e OIHOPOAHOCTh - PAacTEHUs OJHOTIO COPTAa, >KUBOTHBIE OJHOW IOPOJBI
JOJDKHBI OBITh 1OCTATOYHO OJHOPOJIHBI 0 CBOMM IPU3HAKAM C yUYETOM
OTHENbHBIX OTKJIOHEHUH, KOTOpPbIE MOTYT HMMETh MECTO B CBS3U C
O0COOEHHOCTSIMU PA3MHOKEHUS;

o CTaOWIBLHOCTH - CENIEKIIMOHHOE JOCTH)KEHUE CUUTACTCS CTAOMIIbHBIM, €CIIU
€ro OCHOBHBIC IPU3HAKU OCTAIOTCS HEU3MEHHBIMU I10CJIE HEOJTHOKPATHOTO
Pa3MHOXKEHUSI WM B CIy4ae 0cOOOro LMKIA Pa3MHOXKEHHS - B KOHIIE

KaKJ10T'0 IMHUKJIA PAa3MHOKCHUSI.

Yto kacaercs 3allIuThl CCICKIIMOHHBIX ﬂOCTHX(CHHﬁ, TO HApPpYICHUCM IIpaB

aBTOPa WIM UHOTO MAaTeHTOO00IaatTens OyayT sIBISTHCS:

1) Mcnosib30BaHne CEIEKIIMOHHOTO JOCTH)KCHUS C HApyIICHUEM TpeOOBaHUM |

® NPOU3BOJCTBO U BOCIPOU3BOJCTBO;

® JIOBEJECHUE 10 NOCEBHBIX KOHIMIIMM I MOCIEIYIOIIErO pa3MHOKEHHUS;

® TPEIJIOKEHUE K POJAKE;

® MPOJaXa U MHbIE CIOCOOBI BBEEHUS B IPAXIAHCKUN 000pOT;

e BEIBO3 ¢ Tepputopun Poccuiickonn denepanny;

e BBO3 Ha Tepputopuro Poccuiickoit Penepannu;
2) IlpucBoeHME MPOW3BEACHHBIM K (WJIH) MPOIAaBACMbIM CEMEHAM, TUIEMEHHOMY
MaTepualy  HAUMEHOBAHUSA, KOTOPOE  OTIMYACTCs  OT  HAWNMEHOBAHUSA

COOTBCTCTBYIOHICTO 3apCruCTPUPOBAHHOTO CCIICKIIMOHHOI'O NOCTHUIKCHUSA ;
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3) IlpucBoeHne MPOU3BEACHHBIM U (WJIM) MPOJABAEMbIM CEMEHaM, IUIEMEHHOMY
Marepuairy HauMEHOBaHUS COOTBETCTBYIOIIETO 3apErUCTPUPOBAHHOTO
CEIEKIIMOHHOTO JOCTHKEHUS, €CJIM OHHM HE SIBILIFOTCS CEMEHAMH, IJIEMEHHBIM
MaTepHualioM 3TOT0 CEJIEKIMOHHOTO JOCTHKEHHUS;

4) TlpucBoeHue NMpPOM3BEACHHBIM U (WJIM) MPOJABaEMbIM CEMEHaM, MIIEMEHHOMY
MaTepHaly HAaMMEHOBAHUS, CXOJHOTO C HAaMMEHOBAHHEM 3apErMCTPUPOBAHHOTO
CENEKIMOHHOTO JTOCTIKEHHS 10 CTEIICHH CMEIICHHS .

ABTOp CENEKIIMOHHOTO JOCTHKEHUS WM MHOM MaTEeHTOOO0a1aTelb BIPABE
noTpe0oBaTh MyOJMKauuu (QelepalbHbIM OPraHOM HCIOJHUTEIbHOM BIIACTH 10
CEJIEKLIIMOHHBIM JOCTHXKEHUSIM B O(QUUUAILHOM OIOJUIETEHE pEUIeHUs cyaa o
HEMPABOMEPHOM HCIIOJIb30BAaHUM CEJEKIIMOHHOTO JOCTHKEHUS WM 00 WHOM
HapyIIEHUH TIpaB MaTeHTO00Ia1aTeNsi B COOTBETCTBUM ¢ MyHKTOM 1 cTatbu 1252
I'paxxmanckoro konekca Poccuiickonn @enepanun.

Hainee paccMOTpuM A1 (S13% 101117171 HETPAAUIIUOHHBIN 00BEKT
WHTEIUICKTYyaIlbHONH COOCTBEHHOCTH. TOIOJIOTHEH HMHTErPATbHON MHKPOCXEMBI
sBIsieTcsl 3aMKCHUPOBAHHOE Ha MaTepUalbHOM HOCHUTENE MPOCTPAHCTBEHHO -
F€OMETPUYECKOE PACIIOJIOKEHUE COBOKYITHOCTH JJIEMEHTOB HHTEIPAJIbHOU
MHUKPOCXEMBI U CBA3EU MEXIY HAME, IIpy 3TOM HMHTErpaJbHOM MHUKPOCXEMOM
ABJSIETCS. MUKPODJIEKTPOHHOE H3JENHE OKOHYATEIIbHOM WM NPOMEXKYTOYHOU
(GbopMbl, TpeIHAa3HAYEHHOE [JIs1 BBIMOJHEHUS (PYHKUUN SJIEKTPOHHOW CXEMBI,
AJIEMEHTHI U CBSI3U KOTOPOTO HEpaszenbHO CPOpMHUpPOBaHBI B 00beMe U (WIK) Ha
IMOBEPXHOCTH MATepHald, HA OCHOBE KOTOPOTO M3TOTOBICHO TAKOE H3JCIHE: .
ABTOPOM TOMOJIOTUM HWHTErPAILHOM MHUKPOCXEMBbl NPU3HAECTCS TPAKIAHUH,

TBOPYECKHM TPYIOM KOTOPOI'O CO3J1aHa Takas Tomnosorus. JIuno, ykazaHHoe B

' mmixun A. B. TlpaBoBas oxXpaHa pe3yJbTATOB HAYYHOTO TBOpYECTBA. IIpaBoBBIC NPOGIEMbI HayYHOIO
nporpecca: MaTepHalbl 3aCelaHUl MEKAYHAPOIHOM IIKOJIBI MOJIOJBIX y4eHbIX-topuctoB / A. B. JJumikun. M. :
Opucnpynennus, 2010 r. C. 183

8 Omesnu K C. 3amura WHTEIUICKTyaJJbHOH CcOOCTBEHHOCTH. Bceepoccuiickass Hay4HO -TIpaKTHYecKas
KoH(epeHIHs KypCaHTOB, CIylIaTeled, CTyZeHTOB W axpioHKTOB "IIpectymHocts B Poccum: cocrosHMe u
npobneMsl 60prOBI ¢ Hell": cOopuuk MartepuanoB / K. C. OrueBnu. M. : U3n-Bo Boponex. na-ra MBJI Poccun,
2008 r. C. 161

39 Crapxerenkuii B. B. MexnyHapoaHble CTaHAAPTHl 3aIIUATHl HHTEIUICKTYaJbHOW COOCTBEHHOCTH W IpaBOBas
cucreMa P®: xypHan MexayHapoHoTO YacTHOTO mpasa / B. B. Crapxererkuit. - C.-I16. : Poccus - Hesa, 2008, Ne
1(59). C.16
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KauyeCcTBE aBTOpa B 3asIBKE HA BbIJAYY CBHUJETENBCTBA O TOCYIAPCTBEHHOU
PErucTpaluvy TOIMOJOTUM UHTETPATBHOW MUKPOCXEMBI, CUUTAETCA aBTOPOM 3TOMU
TOTIOJIOTUH, €CIM He AoKazaHo uHoe. CoaBTOpaMu OYyIyT SIBIATHCS T'paxIaHe,
CO3JaBILIUE TOIMOJOTHI0 HHTErPATbHON MHUKPOCXEMbI COBMECTHBIM TBOPYECKHUM
TPYZIOM, NPU3HAIOTCA COABTOpaMH. Tak € KakIblid M3 COAaBTOPOB BIpPaBE
UCII0JIb30BaTh TOIOJIOTHIO 10 CBOEMY YCMOTPEHMIO, €CJIM COTJIAIICHUEM MEXKIY
HUMH HE IIPEAYyCMOTPEHO WHOE, paclopssKEHHE IPaBOM HA  IOJIyYECHHE
CBUJICTENLCTBA O T'OCYAAPCTBEHHOW PErMCTPALMUA TOIIOJIOTUM HWHTErPAIbHOU
MHUKPOCXEMBI OCYIIECTBIIETCS COABTOPAMU COBMECTHO.

Jnga Toro 4toObl NPUOOPECTH OXPAaHOCHOCOOHOCTh, TaKOM OOBEKT
VHTEIUIEKTYaIbHbIX MpPAaB KAaK TOIOJOTHMH WHTErPAIbHBIX MHUKPOCXEM JIOJDKEH
COOTBETCTBOBATH ONPENEIEHHOMY YCIOBHIO, K TAKOMY OTHOCHUTCS CJIEAYIOLIEE:

1) OpUrHHAILHOCTh MHKPOCXEMBI, T.€. MHKPOCXEMY CO3JaHHYIO B

pe3yJibTaTe TBOPUYECKOU AEATEIbHOCTH aBTOPA U HEU3BECTHYIO aBTOPY U
(vm) crienManucTaM B 0071acTy pa3pabOTKU TOMOJIOTHM MHTErpaIbHBIX
MHUKPOCXEM Ha Jary €€ Cco3JaHus. T1OomoJorvus WHTErpAIbHOU
MUKPOCXEMbI PU3HACTCS OPUTHHATIBHOMN, TTOKa HE JJ0Ka3aHo oOpaTHoE.

Tomnomorum HMHTErpanbHOM MHUKPOCXEMBI, COCTOSILIEW W3 DJIEMEHTOB,
KOTOPBIE M3BECTHBbl CHELMAIMCTaM B OO0JACTH pa3pabOTKU  TOMOJOTUM
VMHTETPAIbHBIX MUKPOCXEM Ha J1aTy €€ CO3JaHusl, NMPEIOCTABISETCS NPaBOBas
OXpaHa, €CJIiM MPOCTPAHCTBEHHO-TEOMETPUUYECKOE PACITIOJIO0KEHHE COBOKYITHOCTH
TaKUX OHJIEMEHTOB M CBSI3€ MEXIy HUMU B IIEJIOM OTBEYaeT TPeOOBAHUIO
OPUTMHAIBHOCTH. Tak K€ BaXHO OTMETUTh, 4YTO lIpaBoBas oxpaHa, He
pacmpocTpaHsieTcss Ha  HWAEH, CIOCOOBI, CHCTEMbl, TEXHOJOTHUIO WJIH
3aKOIMPOBAaHHYIO0 HH(POPMAIUIO, KOTOPBIE MOTYT OBITH BOILJIOLIEHBI B TOMOJIOTHH
UHTErPAIbHOU MHKpOCXGMBI4O. OpUruHaJIbHOCTh — €IMHCTBEHHBI 3HAYMMBIN
NPU3HAK JUIsl IPEAOCTaBICHUsI 00BEKTY NPaBOBOM oxpaHbl. Hu Bpems co3nanus,

HH1 (1)aKT perucTpanuv HC BJIUSAIOT HA BOSHUKHOBCHHC HpaBOﬁ OXpaHbl TOIIOJIOTHUH.

*0" Buroscknit E. B. 3amura MpaB WHTEIUICKTYaJlbHOH COOCTBEHHOCTH: MPOOJEMbl W IyTH pEIICHUs.

HutenmnextyanbHas cOOCTBEHHOCTh. ABTOPCKOE MPaBO U cMexHbIe mpasa: yueb. / E. A. Burosckuii. M. : 2010, Ne
1.C 12
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Hapymennem npas aBTopa sIBJISIETCS:
® KONMPOBAHME TOIOJIOTUH B LEJIOM WM B YacTH IyTEM €€ BKIIIOUYEHHUS B
UHTETPAIbHYI0O MHUKPOCXEMY WM HHBIM 00pa3oM, 3a HCKIIOUYEHHEM
KOMHUPOBAHUS TOJBKO TOU €€ 4aCTH, KOTOPasi HE SBJISIETCS OPUTMHATIbHOW;
® [IPUMEHEHHME, BBO3, MPEIJIOKEHUE K NPOJAKE U HMHOE BBEICHHUE B
X035MCTBEHHbI OOOpPOT TOMOJOTUUA WJIM HHTErPATbHOM CXEMBI C 3TOU
TOMOJIOTUEN.
B kauecTBe OCHOBHBIX CITIOCOOOB 3aUThI JIMYHBIX HEUMYLIECTBEHHBIX MPaB
MOYKHO BBIJICJIUTh:
1) TpeboBaHME O MPU3HAHUU HAPYIIICHHOTO (OCMIApUBaEMOro0) IpaBa
2) BOCCTAHOBJICHHE B TIOJHOM OOBEME TMOJIOKEHHUS, CYIIECTBOBABIIECTO 10
COBEPUICHUS HAPYILLIEHHUSI
3) mpecedcHHe MpaBOHAP YIICHUS
[Ipeceuenune OEUCTBHM, TOCPEACTBOM KOTOPBIX COBEPIIACTCS HAPYILCHHE
npas, MO0 BO3ZHUKAET YIrp0O3a TAKOTO HAPYILIEHHUS, SIBJISIETCSI OCHOBHBIM CIIOCO OOM
3aIMThl MMYIIECTBEHHBIX mpaB . Talke JIMIO, 4bé MPaBO OBIIO HAPYIICHO,
BIIpaBe TpeOOBaTh YOBITKH, IOHECEHHBIE B PpE3YJIbTaTe€ COBEPILICHHOIO B
OTHOILIEHMH HEro NpaBOHApYIIEHUS. YOBITKM Ke MOAJeXKar MOJHOMY
BO3MEINIeHUI0. B cyMMy YOBITKOB BXOJMT Takke Tak Ha3bIlBaeMasl YIyIICHHas
BbITO/1a (HEMOJy4YeHHbIE JOXOAbI) U JIOXOJbI, IMOJYyYEHHbIE HAPYIIUTEIEM B
pe3yibTaTe HapYIICHUS MIpaB COOCTBCHHMKA (aBTOPA).
B ciydyae HEOTHOKpATHOTO WM I'pyOOTr0 HapyLIEHHUs MPaB, C HAPYIIUTENS,
[0 YCMOTPEHHIO CY/a, MOJJIEKUT B3bIcKaHuIo mrpad B pazmepe 10% oT cymmsl,
OPUCYKIEHHON CyIOM B MOJIb3y HUcTHA. JlaHHBINA 1ITpad MOAJNEKHUT yIulaTe B

o 42
TOCYAapCTBCHHBIN 6IOI[>K€T .

1 Bemmkesa 3. CrocoGbl 3aluTbl HHTEJUICKTYallbHOM coOcTBeHHOCTH. COOpHMK IO MaTepuaiaM Hay4YHBIX
MEpOTIPHUATHHA, OpraHm30BaHHEIX B yecTh 40-netnss PITUNC : yue6./ 3. Bemmwxkesa. M.: PTUNC, 2009. C.150

42 Yopubiik M. H. O HeKoTOpeIX BOMNpOcCax MPAaKTUYECKOTO IPUMEHEHHS IIOJNIOKEHUH YacTd 4YeTBEpPTOH
I'paxmanckoro koxekca PD mpum 3ammre WHTEINIEKTyanbHBIX mpaB. HOpuapdeckas MBICTL: HAYYHO -PaKTHY €CKUH
xxypuan / Y. H. Yopasrit. C.-I16.: U3n-Bo ropun. na-ta (Cankr-IletepOypr), 2008, Ne 3. C. 17
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W 3aBepmiatoliM  HETPATUIIMOHHBIM  OOBEKTOM  HMHTEIUIEKTYaIbHON
COOCTBEHHOCTH SIBIISIETCSI CEKPETOM Mpou3BojAcTBa (HOy-xay). Cekperom
NpOU3BOJCTBA,  corynacHo cT. 1465 I'paxnmanckoro kojaekca Poccuiickoii
denepanyy, MPU3HAIOTCS CBEACHUS JIFOOOTO XapakTtepa (MPOU3BOJICTBEHHBIE,
TEXHHYECKHE, SKOHOMUYECKUE, OPTaHWU3AlMOHHBIE W JPYTHe) O pe3ysbTarax
MHTEJUICKTYyaIbHOM JESTENLHOCTU B HAyYHO-TEXHUYECKON cdepe u o crmocobax
OCYIIECTBJICHUSI MPO(PEeCCUOHATLHON MeSATeIbHOCTH, UMEIOIIHE IeHCTBUTEIbHYIO
WM MOTEHIUATBHYI0O KOMMEPUYECKYIO0 LIEHHOCTb BCJIEICTBHE HEM3BECTHOCTH HX
TPETbUM JIMIIAM, €CIIM K TaKUM CBEICHHUSM Yy TPEThUX JIMIl HET CBOOOIHOTO
JOCTyNa Ha 3aKOHHOM OCHOBAHMM M 00JIalaTeNlb TaKUX CBENCHUN MPUHUMAET
pazyMHbIe MEpHI T COOJIOICHUS UX KOH(PUIESHIIMATBHOCTH, B TOM YHCJIIE ITyTEM
BBEJICHHSI PEXMMa KOMMepUecKoil TaiHbl. CeKperoM MPOW3BOJCTBA HE MOTYT
OBITh TIPU3HAHBI CBEIACHUSA, OO0SI3aTETLHOCTh PACKPBITUS KOTOPBIX JHOO
HEIOMYCTUMOCTh OTPAaHHUYEHHUS JOCTYIa K KOTOPHIM YCTaHOBJIEHA 3aKOHOM WJIU
WHBIM TIPABOBBIM aKTOM.

Beimensitor aBa cmoco0a 3ammThl  CceKpeTa MPOU3BOJACTBA (HOY-Xay),
KOTOpbIE€ CMOCOOHBI MPEAOTBPATUTh YTEUKY MH(POPMAIUH, a TaK KE CKPBHITh OT
KOHKYPHUPYIOIIMX CTOPOH WHHOBAIIMOHHBIE TIOIXO/IbI:

1. Tlatent - faHHBIA CMOCOO MOApPa3yMEBaeT 3ampeT HCMOJIb30BaHUS

JT000T0 peleHus: TPEThUMH JIMIIaMH 0€3 COTJIacHs 4eJIOBeKa, Y KOTOPOTO
UMEETCsl MATeHT Ha 3TO HOYy-Xay. B ciyyae ecnmu paszpemieHue He ObLIO
MOJIy4eHO, a TPEThU JIHMIA BOCMOJb30BAINCH IPOU3BOJICTBECHHBIM
CEKPETOM, TO TIOCIICTHNAE OY/TyT HECTU OTBETCTBEHHOCTD 3a COBEPIIICHHOE
paBOHAPYIICHUE.

2. Kommepueckas TaifHa mpe/osaraet, 4YTo IpOU3BOJICTBEHHBIN CEKPET HE
OyJeT pa3riaiieH, 0JJHaKo ecii nH(opMaIus cTajga 00IIe0CTYITHOM, TO
3aMpeTUTh UCTIOIh30BAHNE TEXHUUECKOTO PEIICHUS HEBO3MOXKHO. CTOUT
OTMETHUTb, YTO TpaBa HAa HOY-Xay JACUCTBUTEILHBI MOKA COXPaHIETCS

CCKPCTHOCTD.
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B03MO0kHO, HCTIONIb30BaHUE IBYX CIIOCOO 3aIIUTHl OJJHOBPEMEHHO, B TAKOM
CJIydae MaTeHTOM OyIyT 3alllMIIaThCsi MOHOTIOJILHBIE [TpaBa Ha 0OIINe MapaMeTphl,
a 0COOEHHOCTH MPOU3BOCTBA OYIyT 00eperaThCsi KOMMEPUYECKOM TalHOM.

OTBETCTBEHHOCTh 3a HapyIICHHE HCKIIOYHUTEILHOTO TpaBa HAa CEKpeT
NPOU3BOJICTBA OYJET HECTH JIMIIO, KOTOPOE HEMPABOMEPHO IMOJIYYHIIO CBEICHHUS,
COCTABJISIIOIINE CEKPET TMPOM3BOJACTBA, W Pa3rIaCHIO WM HWCIOJB30BAIO ATH
cBeAcHusA. JIumo, 0O0s3aHHOE COXPaHATh KOH(MUIACHIIMAIBPHOCTh CEKpeTa
NPOU3BOJCTBA 0053aHO BO3MECTUTh YOBITKM, TPUYMHEHHBIE HapyIICHUEM
UCKITIOUYNUTENILHOTO TIpaBa Ha CEKPET MPOU3BOJICTBA, €CIM WHAS OTBETCTBEHHOCTH
HE TPEIyCMOTPEHA 3aKOHOM WJIHM JOTOBOPOM C 3TUM JIMIIOM. JIuio, KoTtopoe
UCIIOJIL30BAJIO CEKPET MPOU3BOICTBA U HE 3HAJIO, M HE JOJDKHO OBLIO 3HATH O TOM,
4TO €ro HCII0Jh30BaHUE HE3aKOHHO, B TOM YHCJIE B CBSI3M C TEM, YTO OHO
MOJTyYHJIO TIOCTYII K CEKPETy MPOU3BOJCTBA CIyYaHO WIIM MO OIMOKE, HE HECET

OTBCTCTBCHHOCTS.
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3aKIroueHue

HccnenoBanusi, mpoBOIMMBIE MHOM B CBOeH OakamaBpckod paboTe, ObLIH
MOCBSILIEHBI BOIIPOCY O TPAXKIAHCKO -IIPABOBO 3allMTE MHTEIUIEKTYAIbHBIX MIPaB B
COOTBETCTBUU C POCCUICKUM 3aKOHOIaTeNLCTBOM. B Havase uccienoBareiabCcKoi
paboThl ObUIM 0003HAUEHBI CJEAYIONIME LEIM U 3aJadd, KOTOpbIe ObLIM
JIOCTUTHYTHI.

[loHsiTHE WHTEIUIEKTYyaJbHONM COOCTBEHHOCTH COJEP)KUTCA B cTathe 1225
I'paxmanckoro koxekca Poccuiickon ®Denepanyn, B COOTBETCTBUM C JAHHOU
CTaThbe TMOJ] WHTEIUIEKTyaJbHONW COOCTBEHHOCTHIO TTOHHUMAETCSl PE3yJbTaThl
WHTEIUICKTYalbHOM  JEATENbHOCTA W TNPHUPABHEHHbIE K HUM  CPEICTBA
VHANBUIyaIM3alluN IOPUINYECKHUX JIUI, TOBAPOB, padOT, YCIYT U MPEANPHUITHH,
KOTOPBIM MPEIOCTaBISIETCS NpaBoOBas OXpaHa.

['MaBHBIM OTJIMYKMEM MHTEJIEKTYaIbHOW COOCTBEHHOCTH OT BELIHOW,
SBJISIETCS] HAJIMYKME CBSI3U C aBTOPOM, HampuMmep, MpaBO Ha UMsl, MPABO aBTOpa
roBOPAT 00 3TOM, UHBIMU CJIOBaMH JIMYHBIE HEUMYILIECTBEHHbIE TpaBa. Tak ke B
Ka4eCTBE OTJIEJIbHOM KaTeropuu 3aKOHOJIATEIbCTBO BBIIEISET UCKIIOYUTENbHBIC
UMYILECTBEHHbIE TMpaBa, K HHUM OTHOCSIT TIPaBO Ha BOCTIPOU3BENEHUE,
pacnpoCTpaHEeHUE, Ha UCIIOJIb30BAHUE U TaK J1ajiee.

[Ipu paccMOTpEHHH TaKOro BOMNPOCA 3AIIUTHI MHTEIUIEKTYaIbHBIX IPaB,
BOKHO IOMHHMTb, 4TO B KoHncturynum Poccuiickonn ®enepammu 1993 rona
3aKpeIUICH MPUHIUIT 3alIUThl 3aKOHHBIX MPAB U UHTEPECOB, KOTOPHIM TOBOPHUT O
TOM, YTO KaK/IbIi BITPaBE 3allIMIIAaTh CBOU IIpaBa U CBOOO/IbI BCEMU CIIOCO0aMu, HE
3anpemeHHbIMUu 3akoHOM (1. 2 ¢T. 45 Konctutynuun P®). K oOuien3BecTHhIM
dbopMaM 3aIUThl HAPYIIIEHHBIX MPAaB aBTOPOB U (MJIM) MATEHTOOOIa1aTese, Takue
Kak cyneOHast U BHecyeOHas (aAMUHUCTPATUBHBIC) (POPMBI.

Uro kacaercsi aBTOPCKUX U CMEXKHBIX TIPaB, TO OHU OXPAHSIOTCS 3aKOHOM,
peAyCMaTPUBAIOIIMM  TPAXIAHCKO-TIPABOBbIE, AaIMHUHUCTPATUBHO-TIPABOBEIE,
YTOJIOBHO-TIPABOBBIE U JPYTrU€ MEPhI 3alUThI. [Ipr 3TOM BaXKHO pa3iavyarh Takue

IMOHATHA KaK «OXpaHa IIpaB» U «3aldTa IIpaB). OxpaHa IIpaB - 3TO YCTAHOBJICHUC
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0OILIero MpaBoOBOr0 peXUMa, KOTOPBIM MO3BOJSIET 00ECNEYUTh HOPMAIbHOE U
OecHpensITCTBEHHOE OCYILIECTBICHUE aBTOPCKUX U CMEXHbIX MpaB. OxpaHa
OCYILECTBIIETCS MyTEM PETYJIUMPOBaHUs COOTBETCTBYIOIIMX OTHOLICHUN. B cBOIO
oYepenb 3al|Ta npaBa - 3TO T€ MEPHI, KOTOPbIE MPEANPUHUMAIOTCA B CITy4asX,
KOTJ1a aBTOPCKHE WJIM CMEXHbIE ITPaBa HAPYILIEHbI WIH OCTIOPEHBI.

['oBOpA O MAareHTHBIX MpaBaX BAXKHO OTMETUTh, YTO MX 3alUTA MOXKET
OCYIIECTBIATHCSA JIOOBIMU CIIOCOOaMH, HE MPOTHUBOPEUANMMH 3aKOHY. 3alura
JUYHBIX MPaB aBTOPA, MOXKET OCYHIECTBISITHCS IyTEM 3asiBICHUS O TpeOOBaHUU
BO3MEILEHUS  MOpPAJIbHOrO  Bpena. [laTeHTHO-TIpaBOBBIE  CHOPBI  MOTYT
paccMmarpuBarbCsl B CyJax oOOIIEH IOPUCAUMKUMUM M B apOUTPaxHBIX CyJax B
COOTBETCTBUMU C IMPAaBWIAMU O NOJABEJOMCTBEHHOCTH U IMOJACYAHOCTH. TaK ke
CYILIECTBYET BO3MOYKHOCTh II€pPEAadyd CIoOpa IO COIVIALICHHI0 CTOPOH M Ha
paccMOTpPEHUE TPETEMCKOTO cyaa. JlomycTuMa u camo3alyTa NaTEHTHBIX MPaB.

3anmra npaB Ha CpeACTBAa MHAWBUAYAIM3ALUNU. 3allUTa NpaB Ha CPEICTBA
VHANBUAyaIM3allMl  O00ECTIEUMBACTCS IMyTEM MPECEUEHUs HAPYIICHHUS €ro
3aKOHHBIX IIPaB, BOCCTAHOBJICHMSI HAPYIIEHHBIX paHEE IMpPAB M MPHUBICYCHUS
HApYLIUTENS K OTBETCTBEHHOCTH. 3allyTa IpaB HAa CPEACTBA UHIAMBUAYAIN3ALNH
OCYIIECTBIICTCSI B JBYX (opMax: IOPUCAMKIIMOHHOW (CymeOHas 3aImuTa,
aJIMUHUCTPATUBHBIN crnoco0 3allUThI) " HEIOPUCAUKIIMOHHOM
(camo3anmra). Peructpasi TOBapHOro 3HAaKa MOXET OBITh  OCHOpPEHa
MOCPEACTBOM HalpaBJICHUsI BO3PAKEHUS B e/lepalbHbIA OpraH UCTIOTHUTEIbHOM
BJAaCTM WM B Majary MO MaTeHTHbIM cropaMm. I[lpu3Haércs koHTpadaxTHOM
MPOAYKIMS, HA YIAKOBKE KOTOPO HE3aKOHHO pPa3MEIIEH TOBApHBIM 3HAK WA
0003HaYeHHe, CXOAHOE C HUM /IO CTETIEHHU CMEIICHHUS.

K HerpanmuuuoHHbIE OOBEKTHl MHTEIUIEKTYAJIbHBIX IpaB, K KOTOPBIM
OTHOCHT:

1. cekpeTsl IPOU3BOACTBA (HOY-Xay)

2. TOTOJOTUHM UHTETPATbHBIX MUKPOCXEM;

3. CCIICKIIMOHHBIC JOCTHXXCHUA,
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OcobeHHoctu HETPaJAUITMOHHBIX 00BEKTOB MHTEIUICKTYaIbHO U
COOCTBEHHOCTU COCTOSIT B TOM, UYTO OHHM, KaK W TPAJULIUOHHBIC OOBEKTHI
UHTEJUICKTYaIbHO U NeATeIbHOCTH, OHU SIBJISTFOTCSI pe3yJbTaTaMu
WHTEIUICKTYyaIbHON JESTENbHOCTA YENOBEKa, a TaKKe€ BAXKHO OTMETHTh, YTO
mpaBa Ha AOTH  OOBEKTHI HE  MOTYT  OXPAHIATBCS C  IOMOIIBIO
TpaJAUIIMOHHBIX WHCTUTYTOB npaBa MHTEJUICKTyaJIbHO T
COOCTBEHHOCTH aBTOPCKMM M TIATEHTHBIM TMPaBOM. OTO HICaTbHBIC (Hes)

pe3ybTaThl, BEIPAXKEHHBIE B 00BEKTHBHOM (opMme.
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