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AHHOTALUA

OOBEKTOM TaHHOTO MCCIICIOBAHMS SBISIOTCS OOIIECTBCHHBIC OTHOIICHUS,
KOTOpBIE CKJIAQJBIBAIOTCS B PaMKax YroOJIOBHOTO CYIOMPOM3BOJCTBA M CBSI3aHBI C
NeSATENbHOCTBIO 3allIUTHUKA B CyJICOHOM pa3OUpaTesbCTRBE.

[Ipenmer uccienoBaHus — HOPMBI, PETYJIUPYIOIINE ASSTEIHHOCTD 3alTUTHUKA
B cyZeOHOM pa30upaTenbCTBe, €ro IpaBa U 00S3aHHOCTH.

Ilens HacTosme pabOThl — HCCIEIOBAHHE TMPABOBBIX M HPABCTBEHHBIX
ACIIeKTOB JICATEILHOCTH 3aIlIMTHUKA B YTOJIOBHOM IIPOIIECCE.

B cTpykTypy OakamaBpckoil paOOThl BXOHST: BBEJEHUE, JBE IJIaBbl, ISTh
naparpad)oB, 3aKJIFOYCHHUE, CITUCOK HCIOJb3yeMON JINTEPATypPhl M HCIIONh3YEMBIX
WCTOYHUKOB.

B mepBom maparpade mepBOil TIaBBI OCYIIECTBISETCS PacCCMOTPEHHUE
NIPOIIECCYATPHOTO CTaTyca aJBOKaTa B YrOJOBHOM TIpoIlecce. AHAIM3UPYETCS
JIESTENBHOCTh aJBOKaTa B XON€ CyAeOHOro pa3OmparennhCTBa, €ro mpaBa M
00513aHHOCTH.

Bo BTopom naparpade nepBoii riiaBbl paCKpbIBAIOTCS HDABCTBEHHBIE ACTICKTHI
JeATeTLHOCTH aJIBOKaTa B YIOJIOBHOM Iiporiecce. PaccMarpuBaeTcss BaXKHBIM U
HEOOXOAUMBIM ISl aJIBOKATCKOM  JIEATEIIBHOCTH  JIOKYMEHT —  KOJIEKC
npodeccuoHaIbHOM 3TUKH a/IBOKATa.

B mepBom maparpade BTOpOH TiIaBbl UCCIEMYETCS ACATENBHOCTh aJIBOKaTa-
3aIIUTHUKA HA CTAJUU MPEIBAPUTEIHLHOTO paccieaoBanus. [IpeacraBieH nepeueHn
MOMEHTOB BCTYIIJICHHUS aJIBOKAaTa B YTOJIOBHBIN MPOIIECC.

Bo BTOpOoM maparpade BTOpOii I1aBbl pacCMaTPUBAETCS Y4acTHE aIBOKATa-
3aIIUTHUKA B CyJ€ MEePBON MHCTAHIIUU. M3ydaroTcs ATambl IPOM3BOJICTBA B CY/IE U
CTaauu cyaeOHOoro pa3ouparenbCTBa.

B tperbem maparpade BTOpOH TJlaBbl aHAIM3UPYETCS ydyacTHE aJ[BOKATa-
3alIUTHUKA B aNeJUIAIMOHHOM, KAacCallMOHHOM W HaJA30pHOM IPOHU3BOJICTRE.

BrrsiBasroTcst oTanduns MCKOY 3TUMU ITPOU3BOJACTBAMM.
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BBenenue

AKTYaJIbHOCTh TeMbl HccJegoBaHus. TemMa paboOThl  HANPSIMYIO
3aTparuBaeT KOHCTUTYLMOHHBIE TpaBa YEIOBEKa M TpakJaHWHA, B YaCTHOCTH,
npaBo Ha cyneOHyro 3auuty. Tak, cormacHo 4. 1 cr. 19 Koncruryuuu Poccun,
IOpOBO3IJIAIIAETCA PABEHCTBO BCEX IMEpel 3aKOHOM U CcyAoM. BBuay uyero
PacKphIBAETCS aKTYaIbHOCTh JAaHHOM TeMbI B HacTosiee Bpems [8].

[IpaBo Ha mnpodeccroHaIbHYI0 TMOMOIIL IOPUCTa — 3TO HEOTHEMIIEMBIN
AJIEMEHT 3aKOHHOI'0 CTaTyca 4ejioBeka W rpaxaannHa. OHo obecrieunBaeTcsl Kak
HAIMOHAJIBHBIM, TaK U MEXIYHApOIHBIM 3aKOHOAATEILCTBOM. B cOOTBETCTBUHU C
HACTOSIIINM YTOJIOBHO-TIPOIIECCYaIbHBIM KOofieKcoM Poccun, a UMEHHO CT. 6 3TOTrO
KOJIeKCa, TJIaBHBIM Ha3HAYEHHUEM yTOJIOBHOTO CYIOMPOU3BOJICTBA SBISETCS 3aIIUTa
IpaB ¥ 3aKOHHBIX UHTEPECOB IPaKIaH U OpraHU3aIuil, JIUII, KOTOPbIE TTOCTPaIaju
or mnpecrymwieHndt [19]. 3ammra JHMYHOCTH OT MPOTHUBO3aKOHHOTO U
0e30CHOBaTENbHOT0 00BHUHEHMS. 1, MOMUMO Mpoyero, nepBOCTEIIEHHBIM SBISETCS
HE JOMYCTUTh KaKue-TUOO OrpaHMYCHUs 3aKOHHBIX IMpaB W CBOOOJ JUYHOCTH.
MeHHO 3aIUTHUK BBHITONHSIET QYHKIIMIO OKa3aHUS FOPUTUIECKON TTOMOIIIH.

Tak, B manHoi paboTe peub OyJeT WATH HEMOCPEICTBEHHO O aJBOKaTe-
3amuTHUKE. Ero ydactue oka3piBaeT = 3HAUYMTENbHOE  BO3JCHCTBHE  Ha
BCECTOPOHHIOKD  TOMACPXKKY  JIMI, KOTOpPhIE TMOMald TMOJ  YTrOJOBHOE
CYIOTPOHU3BOICTBO. UTO MPOU3OIIIO W3-32 TOTO, YTO OHH MO KaKUM-TO MPUIHMHAM
Hapymuin 3akoH. Eciu yromoBHO-TporieccyanbHasi AEATEIbHOCTh 3allluTHUKA
OKa3bIBACTCS KaueCTBEHHO, TO ATO CIMOCOOCTBYET 3(P(PEKTUBHOCTH 3AIUTHI MPaB
obBuHseMoro (mojo3peBaemoro). KauectBeHHasi 1eSITEIbHOCTh CTOPOHBI 3aIUTHI
TaK)KE 3aBUCUT OT UTOra pa3OuparTeiabCcTBa CIopa B CyJIeE.

B cBoro ouepenp KauecTBO ypOBHS 3aIMTHI OKA3bIBAET BIUSHHUE HE TOJIBKO
Ha pe3yJbTaThl pelIeHUs Jela, HO TaKkKe M Ha JajJbHEHIIyl Ccyap0y Kak
IOPUAMYECKOT0, TaK M (PU3UYECKOro Jnia, OOpaTUBIIUXCS IO KaKUM-IHOO
00CTOSITENbCTBAM 33 HOPUJIMYECKOM TOMOIIBI0O K aaBokaTy. MHaue roBops, K

BAKHBIM I1OKA3aTENSIM MPABOBOM KYJIbTYPbl U CTENEHU 3PEIOCTH TPaKTAHCKOTO
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o0lIlIecTBa OTHOCSTCSl TaKMe, KaK ypOBEHb JIOBEpUS TPaKIaH K aJBOKATy, B TOM
YHUCJIe YacToTa OOpalleHu JIo/Iel U opraHu3aluii 3a MOMOIIbIO IOPUCTA, & TAKKE
HEIMOCPEACTBEHHO OTHOIIIEHUE O0IECTBA K aJIBOKATCKOM ESITEIHHOCTH B LIETIOM.

Otmerum Takxke, uro B YIIK Poccuu ynensercs BHUMaHuE 0cCOOOMY
IIOJIOKEHHUIO CyJla B COCTA3aTENbHOM Ipouecce. B HeM cyn He mMeer mpasa
OCYIIECTBIIATh (DYHKIIMH KaKOW-TMOO CTOPOHBI, TAKXKE MPEBO3ZHOCUTH CBOHMH
NEUCTBUSIMUA OAHY M3 CTOPOH B BBIUTPBIIIHOE WM MPOUTPHIIIHOE MOJIOKEHUE.
HampotuB, B ero o00s3aHHOCTM BXOJIUT CO3JaHUE PABHBIX YCJIOBUM ISt
OCYIIECTBJIECHUSI CTOPOHAMH CBOMX IMPOIIECCYaTIbHBIX MPaB U 00A3aHHOCTEM.

Crnenyer ckazaThb ¥ 00 00S3aTEIbHOM Y4YaCTHUU 3alIUTHUKA B YrOJIOBHOM
cyaonpou3BoacTBe. OHO 03HAYAET, UTO BHE 3aBUCUMOCTH OT TOT'O, 3By4aJl JIM OTKa3
CO CTOPOHBI TTO/I03PEBAEMOI0, OOBUHSIEMOI'0, MOJCYAUMOI0 WA OCYXJACHHOTO OT
3alllUTHUKA, B YTOJIOBHOM MPOLIECCE OH BCE PaBHO 00s3aH MPUHUMATh y4aCTHE.

B ToM yucie rocyaapcTBOM rapaHTHpPYETCs 00513aTelIbHOE Y4acTHE aJIBOKaTa
B YTOJIOBHOM CYAOINPOU3BOACTBE KAXKIOMY JIMIY BHE 3aBUCHUMOCTH OT TOT0, KaKOBa
TSDKECTh COBEPIIIEHHOTO TocsrarenbcTBa. [loToMy KaKoMy yd9acTHHUILY Cy/1Ie0HOTO
npoliecca JaeTcs MpaBo MPUOETHYTH K MOMOIIU KBATU(PUITUPOBAHHOTO IOPHUCTA.

['apanTusi 00s3aTENBHOrO YYacTHsl 3alllMTHUKA B YTOJIOBHOM IIpoliecce
oOecrieuynBaeT paBHbIC MPaBa U BO3MOKHOCTU CTOPOHBI 3allIUTHI M 00BUHEHUs. [1pu
MIOMOIIY YEr0 PEeAU3yeTCs MPUHIUI COCTA3ATENLHOCTH, O KOTOPOM YK€ IILIa PEYb.

Takum 00pa3oMm, akTyaJlbHOCTh TEMbl JaHHOW palOoThl, CBSI3aHHAs C
IPaBOBBIMU U HPABCTBEHHBIMH aCIEKTaMU JESTEILHOCTH 3allIUTHUKA B YyTOJIOBHOM
nporuecce, Obl1a 000CHOBAaHA U JOKa3aHa.

Ieablo 1aHHON OaKamaBPCKOW pabOTHI SIBISCTCS MCCIICIOBAHUE IMPABOBBIX H
HPaBCTBEHHBIX ACMEKTOB JIESITEIIbHOCTH 3alUTHUKA B YTOJIOBHOM IPOIECCE.

B 3aBucuMoOcTH OT TIOCTaBICHHOW IIENH MOXHO CGHOPMYITHUPOBATH
CIENYIOIINE 3a4aYH:

—  ONpPEAENUTH MPOIECCyaAIbHBIN CTAaTyC a/IBOKaTa B YrOJIOBHOM MPOILIECCE;

— PacKpbITh HPABCTBEHHBIEC ACTIEKTHI JIEATEIbHOCTH aIBOKATa B yTOJIOBHOM

npoliecce;



— PpaccMOTpeTh  JEATEIBHOCTh  aJIBOKATa-3alllUTHUKA HAa  CTaJuu

pEeABAPUTEIHLHOTO PACCIeOBaAHNUS;

— MCCIEI0BaTh y4acTHUE aJIBOKATA-3al[UTHUKA B Cy/I€ IEPBOI MHCTAHIIUY;

— NPOAHAIM3UPOBATH Y4YaCTHE aJBOKATA-3aIUTHUKA B aleJUISLIMOHHOM,

KacCallMOHHOM U HAJ[30PHOM ITPOU3BOJICTRE.

COOTBETCTBEHHO,  00BEKTOM  JAHHOTO  HCCJIEAOBAHMUS  SIBJISIIOTCS
OOILIECTBEHHbIE OTHOIIEHHUS, KOTOPHIC CKJIAJbIBAIOTCS B paMKaxX YTOJIOBHOTO
CYIONPOU3BOJICTBA W CBSI3aHBI C JCSATEIBHOCTHIO 3allUTHUKA B CyIeOHOM
pa3OuparenbCcTBe, a MNPeAMETOM — HOPMBI, PETYJIUPYIOIIUE JEATEIbHOCTh
3aIIUTHUKA B CyJIeOHOM pa3OupaTebCTBE, €ro MpaBa U 00sI3aHHOCTH.

Crenennb pa3padoraHHocTH mnpodJembl. [IpobiemMamu mpolieccyaabHOM
burypbl  3alUTHUKA, Pa3JIUYHBIMM KOMIIOHCHTAMH €ro TMpOIEeCcCyaJbHOIro
MOJIOKEHHS, B TOM YHCJIE€ YrOJOBHO-NPOLIECCYyalIbHbIE HOPMbI W IPUHLIMIIBI,
HPABCTBEHHBIE ACMEKThI, KOTOPHIC OMNPEACISIOT JACATEIbHOCTh 3allUTHUKA,
3aHUManuch Takue ydenele, kak: B.JI. Kynpssues, A.B. ynos, C.B. Kopsees,
C.H. Xopesakos, U.A. HaconoBa, A.C. ABpax, B./l. Anamenko, B.II. boxnbes,
A.Jl. boiikoB, A.Il. I'ynses, O.A. 3aiiues, 3.3. 3unarymuiud, JLII. VMokHuHa wu
Ipyrue.

TeopeTuko-MeTomooruyeckas 6asa.

Yronoueii konekc P®, Konctutyunuss PP, YronoBHO-IpouecCyalnbHbIN
konekc PD, denepanbhbiil 3aKk0H «O0 aABOKATCKOM JACATEILHOCTH 1 aJIBOKAType B
Poccuiickoii @eaepanun» ot 31.05.2002 Ne 63-D3, komekc mpodeccuoHaIbHON
ATUKU aJIBOKATA.

bakanaBpckasi paboTa COCTOUT W3 BBEACHUS, ABYX IJIaB (MATH maparpados),

3aKJIIOUYCHUSA U CIITMCKa HCHOHBSYCMOﬁ JIMTCPATYPLI 1 UCITIOJIb3YCMbIX UCTOYHUKOB.



I'maBa 1 AjBokar Kak Y4YaCTHHK YTIOJIOBHOIO CYyJOINPOM3BOACTBA CO

CTOPOHBI 3aIIIUTDBI

1.1 IIpoueccyanbHbIi CTATYC AIBOKATA B YTOJIOBHOM IpoIecce

MonepHu3anuo yroJoBHOT'O CYAONPOU3BOJCTBA W3 OOBHHHUTEIHLHOTO B
COCTSI3aTEIbHOE MOKHO OTHECTH K OJHOMY H3 OCHOBHBIX HTOTOB CYJI€OHOM
pedopmel, poxoauMoit B PO. Takoe npeobpa3zoBaHue XapakTepHO AJIsl TPABOBOIO
rocyJapcTBa, B KOTOPOM MHCTUTYT 3allIMTHI PAB U CBOOO/T YeJIOBEKA U IpaKJaHUHA
SIBJISIETCSL TOCTATOYHO PA3BUTHIM.

['maBHBIM Ha3HaYEHHWEM YTOJIOBHOTO IMpoOIlecca SBISETCA 3allluTa MpaB U
3aKOHHBIX MHTEPECOB TPaXKJIaH M OpraHU3allMi, JUI, KOTOpPbIE MOCTPAAAId OT
npecTyIuieHui. /(s npaBoBOro rocynapcrBa XapakTepHO OOECIIEUEHHE KaXKIOMY
YeNIOBEKY U TPaKJaHWHY PABHOT'O MpaBa Ha MPOQPECCHOHATBHYIO TOMOIIb IOPHUCTA.

3HAYMMOCTh 3alIUTHUKA KaK YYaCTHHKA B YTOJIOBHOM IIPOIIECCE CO CTOPOHBI
3aIUTHl 00yciIaBIuBaeTca naneko He Toiabko Konctutyumeit Poccuu (cT. 48), B
KOTOPOM TOBOPUTCSA O TOM, YTO KaXIbld HMEET TMpaBO  TMOJYYUTh
KBATU(UIIMPOBAHHYIO  IOPUAMYECKYI0 MOJJepkKy. Kpome Toro, B Hel
OTIPEENSIETCSI MOMEHT, C KOTOPOT'O 33/IepKaHHOE JIUIIO, 3aKIOYEHHOE MO CTPAKY
WM OOBUHSEMOE B COBEPIIECHHUU TMPECTYIHOrO JEeSIHUS, HAJENsAeTCs IPaBoOM
oOpaTuThCcsi 3a MOMOIIbIO K ropucty (aaBokary). Ho emie ponb 3amuTHHKA
00yCIaBIMBAETCS U B COJIEPKAHUU PA3IUYHBIX MEKYHAPOIHBIX MPABOBBIX aKTOB
u 10oroBopoB. M3 Hux crneayert, uro Poccus mpusHaeT u 6epet Ha ce0st 00s13aHHOCTh
rapaHTUpPOBaTh KaXIOMY CYOBEKTY, KOTOPBIM TMOABEPraeTcs YroJIOBHOMY
IpeciieIOBaHUIO, TOJIb30BaThCSA  MOMAJIEPKKONM aJBoKaTa. A Takke, UTO
HEMaJIOBAXKHO, OHa MOKET OBITh OKa3aHa OECIUIaTHO.

B cBsI3u ¢ BbIIECKa3aHHBIM CYIIHOCTH I1. 8 4. 4 ¢T. 47, 4. 5. c1. 50 YronoBHO-
MpolleCCyalIbHOTO  Kojekca Poccuum HAJIEKUT TPaKTOBaTh COBMECTHO U
B3aMMOCBSI3aHO C ITOJIOKEHUSMH, KOTOpPbIE MPENYCMOTPEHHI M. 5. 4. 2. ¢T. 131 n

yy.2, 4, 5 cr. 132 VIIK Poccun, B TOM 4mCl€ MPAKTUKON WX HKCMOJIb30BAHUA.
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MoxeM 3aMeTuTh, 4TO CyJqe0HON KOJUIETHEH IO YroJIOBHBIM jenam BepxoBHoro
Cyna Poccum ObUTO yKa3zaHMe Ha TO, 4TO coryacHo AeictByromemy YIIK,
MPOLECCYANIbHBIE M3JIEPKKH, KOTOPBIE CBS3aHbl C Yy4YacTUEM 3allUTHUKA B
YTOJIOBHOM IIPOM3BOJCTBE, B3BICKMBAIOTCS C OCYKIEHHOrO. TeM He MEeHee, TaKue
U3JICP)KKH MOTYT OBITh BO3MEIIEHBI 32 CUET CPEACTB (heaepaibHOTO 00 KeTa. JTO
aKTyaJbHO, KOTJIa TI0JJ03peBaeMoe (0OBHUHSIEMOE) JTUI0 TIPEIBIBUIIO XOIaTalCTBO, B
KOTOpPOM  OTKa3bIBaeTcsi OT ajaBokara. OjHako XoJaTaiicTBO HE ObUIO
YIOBJIETBOPEHO, U aJBOKAT HEMOCPEICTBEHHO MPUHUMAJI YYacTHUE B IMPOLIECCE IO
HazHaueHuto (onpeaeneHue Ne 52-0-04-13 no geny Mrocoga).

BaxxHO mNpUHATP BO BHHMAHHWE, 4YTO 3alIUTHUK — 3TO JIMLO, KOTOPOE
OCYILECTBIISIET B COOTBETCTBUM C YTrOJIOBHO-IPOLIECCYABHBIM 3aKOHOAATENBCTBOM
3alIUTy MPaB U MHTEPECOB TEX JIUL], KOTOPBIE SBISIOTCS IMOAO3PEBACMBIMU WIIA
oOBUHsIeMbIMU. B TOM uyucie 3alUTHUK OKa3bIBAET TAKWUM JIOJSIM IPABOBYIO
MIOMOIIIb B MPOIIECCE YTOIOBHOT'O pa30upaTenbCTBa.

MoOXHO cKa3aTp, 4TO 3aKOHOJATENb YACTUYHO YCMOTPEN ACHEKT, KOTOPBII
panbiie ucnonb3oBaicsi B YIIK PCOCP OTHOCHUTENBHO YCTaHOBJIEHHUS Kpyra
CyOBEKTOB, KOTOPBIE JIOMYCKAIOTCA K YU4aCTHUIO B YTOJIOBHOM CYJIONIPOU3BOJICTBE B
poyii 3aIMTHUKOB. Ha naHHBIA mepuon BpEMEHM B KAaYECTBE 3AIUTHUKA MOTYT
OBITb HE TOJBKO aJIBOKAThl. MIMM MOXET CTaTh KTO-TO M3 MPUOIMKEHHOT'O Kpyra
POJICTBEHHHMKOB IOJI03pEBAEMOro uin ooBuHsemoro. Kpome toro, Moxxer ObITh U
WHOE JIUII0, KOTOPOE OOBUHSAEMBIN XOTeN Obl BUAECTh B KAU€CTBE CBOETO 3aIIUTHHKA.
Uto0bl JaHHOE JUI0 OBUIO JOMYUIEHO K YYacTHIO B IPOU3BOJCTBE, OOBUHIEMOMY
HEOOXOAMMO 3aBUTh XOAATalCTBO 00 3TOM. OTIMYUTENHHON YePTOM 3aIIUTHUKOB,
HE OTHOCSIIIUMCS K aJIBOKATaM, SIBIIIETCS TO, UTO TPAHUIBI UX CAMOCTOATEIBHOCTH
BeChbMa OrpaHWYCHBl. Takue JuIa TPHOOPETAIOT MPOIECCYATbHBIA CTATYC
3alMTHHUKA JIUIIb 110 ONIPEAEIICHUIO UM HOCTAHOBIICHUIO CY/a, @ 3TOT CTaTYC UMEET
JNEHCTBUE HapaBHE C aJaBOKAaTOM. M3 Yero MOXXHO BBIIBUTH, 4YTO, €CIU CYI
NPUHUMAET OTKa3 MOACYAMMOrO OT aJBOKATa B KAYECTBE CBOErO 3alIUTHHKA, TO B
CBSI3M C 3TUM Y4YacTHE B IIPOU3BOJICTBE OJIM3KOrO YieHa CEMbU WM JPYTOro JUIA,

0 JIOMYCKE KOTOPOro OOBHMHSAEMBIM WM TO03pEBaE€MbIN 3asBUJI XOJATaiCTBO,



npekpamaercs. VckiroueHueM siBasSeTCsl MPOU3BOJCTBO B MHUPOBOM CYJI€ B TOM
cllydae, eClid JaHHOE JIMII0 UMEeT JONYCK Ha 3aMeHy ajBokara [14, c. 99].

ACTHEKT 3aKOHOAATeNsl, IPE/ICTaBICHHBIN BBIIIIE, SIBISETCS HANOOIee BEPHBIM
BBHJIy TOT'0, YTO KBAJIM(UIIMPOBAHHAS MIPABOBAsI MOMOIIb W BBICOKHN MTOKA3aTENb
YCIHEUIHOCTH TaKO# MOMOIIM JOJKHBI COOTBETCTBOBATH APYr Apyry. Benb uMeHHO
Ha aJIBOKATOB, KOTOpbIE BBICTYHAIOT B pou HE3aBHUCHUMBIX
BBICOKOKBaJTU(DUIIMPOBAHHBIX COBETHUKOB I10 IOPUIMYECKUM BOMPOCAM, OTBOIUTCS
obOecrieueHre yCIemHocTu npaBoBoil momomiyu (. 1 ct. 2 @3 Poccuu ot 31 mas
2002 r. Ne 63-®D3 «O0 agBOKATCKOM AESITEIBHOCTH M aJBOKaType B Poccuiickoii
deneparum).

Henb3st He OTMETHTH, YTO JOMYCK aJBOKaTa K YYacTHUIO B YTOJOBHOM
CYJIONIPOU3BOJICTBE B KaueCTBE CTOPOHBI 3alllUThl OCYIIECTBIISIETCS MO €ro
YIOCTOBEPEHUIO U OPJIEPY.

B 3HaunTenbHON CTETEHU OT TOr0, KaK 3alllUTHUK OYyAET OKa3bIBaTh MOMOIIb
JUIy, KOTOPBIM HYXJAeTcsi B 3alllMTe, 3aBUCUT MOJOXKEHUE 3TOoro juua. Jluiy,
KOTOPBIM HYXIAeTcsl B 3alllUTe, CJIENyeT MPAaBWIbLHO BBIOWpATh 3alUTHUKA, HA
KOTOpOro Oyner Bo3jOXKeHa (DYHKIUS MPEACTaBICHHUS €ro MHTEPECOB Ha TaKHUX
CTaAMsIX, KaK MpeABApPUTENIbHOE CIIEACTBUE U Cyd. MOXXHO CKa3aTh, YTO BEPHBIM
BBIOOP 3aIMTHUKA SIBJISETCS BAXKHBIM IIArOM, KOTOPBIM TapaHTHUPYET MOJIOBUHY
ycrexa.

JI71s1 TOro, 4TOOBI 3aIIUTHUK MOT MOJHOIIEHHO BBIMIOJHUTH BO3JIOKCHHBIEC Ha
HEro 3a7jayu, B €ro IOPUCIUKIMIO BXOJAT MOTHOMOYMS, KOTOPbIE 3aKpEIICHbI B
ct. 53 VIIK Poccun. Ilepeyr mOJTHOMOYMM HEOTPAHWYEH, NOTOMY 3aILMUTHHUKY
JTAETCSl BO3MOYKHOCTh CBOOOJHO BBIOMpATh CIOCOOBI U CPEACTBA, KOTOpbIE OyAyT
crocoOCcTBOBaTh  3(PGEKTUBHOMY  OCYIIECTBICHHIO 3aIllUTHl  MOACYJUMOTO.
EnuncTBEeHHOE yCIIOBHE — CITOCOOBI M CPEICTBA, KOTOPHIE BHIOPAIT aIBOKAT, JOJKHBI
COOTBETCTBOBATH 3aKOHY.

N3 cr. 2 @3 «O6 agBoKaTCKOM NIEATEIIBHOCTH U aJiBoKaType B PD» cnenyer,
YTO aJBOKATOM SIBJISIETCS JIMIIO, KOTOPBIA MOJYYHJI B 3aKOHHOM TOPSAJIKE CTaTyC

aJIBOKaTa MPaBO OCYILECTBIATH aJBOKATCKYIO AesreabHocTh [20]. B Tom uucie, B



COOTBETCTBHH C JJAHHOM CTaTheH, aJIBOKAT — 3TO HE3aBUCHUMBIN TPOQPECCUOHATBLHBIN
COBETHHUK IO TIPABOBBIM BOIIPOCAM.

OO6paTuM BHHUMaHUE, YTO B YTOJIOBHOM MPOILIECCE MO OTHOIICHUIO K aIBOKATy
UCIIOJIB3YIOTCSl TaKHe MOHATHS, KaK, KOHEUYHO K€, «aJBOKaT», «3alUTHUK» U
«IPEJICTABUTEIDY.

Pe3toMupys  BBIICU3IIOKEHHOE, TOJYy4aeTcs, YTO aJBOKAT SBISETCS
npodeccrei, a 3alUTHUK — OJTHOM U3 (PopM JesATeTbHOCTH aBOKaTa, HCTIOJHIeMAas
anBokatoM (QyHKIMsA. Takke MOXKHO CKas3aTh, 4YTO 3alUTHUK OTHOCHTCS K
MPOIECCYAIbHOMY TOJOKEHUIO JIMI[a B YTOJOBHOM Ipoiiecce. Kpome Toro,
3alIMTHUK — 3TO HE BCEr/la TOJIBKO aJBOKAT. TeM He MEeHee, ITOCKOJIbKY aJBOKAT —
3TO CHeUaIbHbIA MTPOQPECCUOHATBLHBIN CYOBEKT, JIUIIL €My MO CHIIY MOJHOCTHIO
rapaHTUpOBaTh MPABO HA 3aIIUTY.

Ecnu o6patuthes k cinoBapro Okerora, TO CJIOBO «3aIIUTHHUKY HECET B ce0e
nBa o6o3HaueHus. [lepBoe: 3To U0, KOTOPOE «3aAlTUIIAET, OXpaHsIET, oOeperaeTy,
a BTOpPOE — «TO e, 4To aaBokar» [18]. BBumy 4ero MoXKHO 3aKIIOYHUTH, YTO
OOBIZIECHHOE TTOHUMAHHE TIOHATHUS 3alllUTHUKA SIBJISETCS OoJiee IMPOKHM, YeM
MoHATHE afBoKaTa. Ho, OTHOCUTENBHO YTOJOBHO-TIPOIIECCYAILHOTO TOHUMAHMUS, TO
3/1eCh TIOHATHE aJIBOKATa SABJISETCS O0JIee ITUPOKUM.

ITo orHomenuto k 4. 2 cr. 48 Koucrturynuu Poccum B.JI. KynpsiBres
OTMETHUJI, YTO «aJBOKAT — ATO BEAYIEE WU JaKe OCHOBHOEC IMOHSATHUE B JTAHHOU
KOHCTUTYIIMOHHOU JePUHULIMH. A TEPMUH «3AlIUTHUK» MOXKET YIOTPEOJISIThCS B
CKOOKax U JIUIIb TIOCJIE CJIOBA «aJBOKAT», U3 UETO CIEYET, UTO CIOBO «3AIUTHUK
HeceT B cebe Xxapakrep nmoaunHeHus u yrounenus» [10, ¢. 28]. B Tom umce, mmo ero
MHEHUIO, JIUI0, JOMYIIEHHOE K Y4YacTHIO B CyleOHOM pa30MpaTeahCTBE B POIH
3aIUTHUKA HA PAaBHBIX YCIOBHIX C aJIBOKATOM, HE CIIOCOOHO 3aMEHUThH y4acTHE B
MIPOU3BOICTBE CAMOI'0 aJIBOKaTa. ITO UCXOAUT U3 TOr'0, YTO JAHHOE JIUII0 HE MOXKET
rapaHTUPOBaTh IMPaBO HA MOJy4YeHHE MPOQPECCHOHATBLHON aJBOKATCKOM ITOMOIIH
[10, c. 32]. MOKHO OTMEHHUTH, YTO Ta TOYKA 3PEHHUS ABJIACTCS BEPHOM.

OcyliecTBICHUE 3alIUThl HA BCEM MPOTSXKEHUM CIEACTBUS — 3TO TFapaHTUs

TOIro, 4T0 O6BI/IH$I€MOMy HE 6y}1€T MMPCABABIICHO HE3AaKOHHBIX U HEOOOCHOBAHHBIX
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oOBUHEHM. B TOM 4mCIie OH HE CTaHET CBUJIETENIEM MPOU3BOJIA, TOBEPXHOCTHBIX U
JIETKOMBICIICHHBIX JE€UCTBUM CIEIOBATENSA, a TAKXKE HMHBIX HENPAaBOMEPHBIX H
CYOBbEKTUBHBIX JEHCTBUIN JOJKHOCTHBIX JIHII.

[IpaBa u oOs3aHHOCTM anBokara, ycraHoBieHHole B YIIK Poccun,
ONPEACNSAIOT €ro MPOLECCYaJbHbIM CTAaTYyC B YrOJOBHOM Ipouecce. B mpasa
aJIBOKaTa OTHOCUTCSI TO, YTO OH MOXET IMPUHUMATh y4acTHUE B CJECICTBEHHBIX
JENUCTBUAX, OCYIIECTBISEMBIX C Y4acTHEM ITOA03pEBaeMbIX (OOBHHSIEMBIX) JIHII.
UtoOb1 3 dexkTuBHO peanu3oBaTh (PYHKIMHM JOKa3bIBaHUS Ha IMPEABAPUTEIHLHOM
CJICJICTBHH, aJIBOKATy HYKHO COJICMICTBOBATh HA MPOTSIKEHUU BCEX CIIEICTBEHHBIX
nevictBuil. OgHAKO YTOOBI MOJYYHUTh Takyko 3()PEeKTUBHOCTH, HY)KHO COOJIIOAATh
onpeaeneHHoe ycnopue. OHO 3aKJIIOYAETCS B TOM, YTO COJICMCTBUE 3alIUTHUKA B
XOJIE JAHHBIX JCUCTBUU JOJDKHO 3aHUMATh AKTMBHYIO MO3ULHIO, TO €CTh, €MY
CIEAYET HE TOJIBKO MPHUCYTCTBOBaTh, HO M YCEPAHO B HUX Yy4acTBOBATh. |aK,
aJBOKaT HMEET BO3MOXXHOCTb 33JaBaTh, BO3HUKIIME y HEro BOMNPOCHI, HO,
pasymeercs, ¢ MO3BOJEHHS crienoBarens. Kpome Toro, oH MOXET 3asBIATh
XOJATaluCTBA OTHOCUTEIBLHO TOPSJIKA UCIOJHEHUS ONPENCITCHHON CJIEACTBCHHOU
NEeSITEIbHOCTH, €II€ MOXET BHOCHUTH JOIOJIHEHHUS MO MOBOAY HUX U T. I. Kpome
TOTO, 3aIUTHHUK (aJBOKAT) BIPAaBE O3HAKOMHTHCS C MPOTOKOJIOM CJIEJICTBEHHOTO
JCHCTBHS M €ro aonojHeHusmu [17, c. 256].

[Touck BaxkHOM MHPOPMALIMK U TOKYMEHTOB, KOTOpbIE OyIyT COJEHCTBOBATH
OCYILIECTBIICHUIO 3AIIUTHI B YTOJOBHOM CYJIONPOU3BOJICTBE, OTHOCUTCI K OJTHOMY
U3 JIEUCTBUM, HEOOXOIUMBIX OCYIIECTBUTH 3aIIUTHUKY B MPOIIECCE O3HAKOMIICHHUSI
C YroJoBHbIM jenmoM. Kpome TOro, 3amUTHUKY HEOOXOAMMO HCKIIOYHTH
BO3MO>KHbIE MMPOOEIIBI B YCTAHOBIICHUH JI0KA3aTE€IbCTBEHHON 0a3bl, UCIOJIb30BAHUE
KOTOPOH MOJXKET TMOBJIeYh MPHU3HAHWE BUHOBHOCTH TOJCYAMMOTO B CyneOHOM
nporecce. B cBI3M ¢ dWeMm, agBoKaTy CJEAyeT IOCTaTOYHO IOpaboTaTh Ha
MOJArTOTOBKOM  COOTBETCTBYIOIIMX  KOHTpAaprymMeHtoB. Ha  kaxmoMm »sramne
MPEABAPUTEILHOTO  CJIEACTBUS, OCOOCHHO JTO Kacaercs 3aKJIFYUTEIHHOTO,
aJIBOKATy  HAQIJICKHUT  UCIOJIb30BAaTh BCE  TMOJHOMOYHS, KOTOpPBIE €MY

IMpEa0CTaBIIAIOTCA, JIIsL TOro, YTOOBI MHWHUMHU3HUPOBATH HEOOCTAaTKU B
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JTIOKa3aTeNbCTBAX, KOT/Ia T€ HAMPSIMYIO CBA3aHBI ¢ 00CTOATEIbCTBAMH, OT KOTOPBIX
3aBUCUT OIpaBJlaHKE MO103peBaeMOro (0OBUHIEMOTO).

He wuckimouaercs U TO, YTO 3a4acTyl0 BO3MOKHOCTb CKOHCTPYHUPOBATh
YCHEUIHYI0 JIMHUIO 3alllUThl JO Hayajla T[EepBOHAYAILHOrO JONpOca He
IPEAOCTABISIETCA BO3MOXKHBIM. JTO CBSI3aHO C TE€M, YTO JIMIIb HA MHPOTKEHUU
MPOBEACHUS CJEACTBEHHOTO JEWCTBUS CTAHOBUTCS IIOHSITHA TOYKAa 3pPEHHS
CleloBaTeNsl OTHOCUTEIBHO OOCTOSITENBCTB M JIOKA3aTeNbCTB, HA KOTOPBIX
0a3upyercs ero nojao3peHue UM OOBUHUTEIIbHAS MO3UITHS.

BBuny dero moxkem caenarte aomnojHeHue Kk 4. 1 cr. 53 VIIK Poccun,
CBSI3aHHO€ C TMPEJOCTABICHHEM 3alIUTHUKY IIpaBa 3asBIATH XOJATANCTBO
OTHOCHUTEJIbHO TOr0, 4YTOOBI CJEACTBEHHOE JEUCTBHE C €ro ydyacTHeM ObLIO
OPUOCTAHOBJIEHO. OJTO  JAejaercs Juisl  TOro, 4ToObl  3AIUTHUK  MOT
MPOKOHCYJIbTUPOBATHCS € MOA3AIUTHBIM. BaXXKHO OTMETUTH, YTO B 3TOM CIydae y
CIIeTOBATENs U JO3HABATES MOSBISETCS 00S3aHHOCTD, CBSI3aHHAS C HEMEIJICHHBIM
pPacCMOTPEHUEM TaKOIr0 XOJaTalCTBa U BHIHECEHUEM PELICHUS IO HEMY, KOTOPOE
CTaHET 3aKOHHBIM U CIIPABEJINBBIM.

Ecim  cynmeOHoe ~ pa3OupaTeinbCTBO  CTPOMTCA  HA  MPUHIIMIAX
COCTSI3aTEIbHOCTH U PaBHOIPAaBUsS CTOPOH, 3HAYMUT, aJBOKAT MMEET BCE IIAHCHI
NPUHUMATh aKTUBHOE y4acTHE B IMPOIIECCE MCCIEIOBAHMS BCEX OOCTOSITENLCTB U
JI0Ka3aTeIbCTBEHHOM ©0a3bl. B mepByto odepeab HMMEIOTCS B BHIY TakKue
00CTOATENIbCTBA U JIOKA3aTENhCTBA, KOTOPHIE CIIOCOOHBI OMpaBAaTh WU CMATYUTH
YTOJIOBHOE HakazaHue mnojo3peBaemMoro (00BuHsemMoro). Tak, K HUM OTHOCSTCS:
BEII[ECTBEHHBIE JIOKA3aTEIbCTBA U PA3IMYHbIC JTOKYMEHTHI, TTOKa3aHUs, KOTOPbIE
OBLTM TOMYYEHBI OT CBHUJCTENICH W 3aKIIOUEHUS CIEIUAINCTOB Pa3HOOOPa3HBIX
HaIPaBJIEHUN U HE TOJIBKO.

UYro kacaercs nepBoHAYAIBHON YacTH CyJI€OHOTO pacCIe0BaHMS, TO MOXKHO
CKa3aTh, YTO OHA XapaKTEPHU3yeTCs y4acTUEM 3allUTHUKA B HCCIEIOBaHUU (DAKTOB
OOBHHEHMSI, KOTOpbIE HECYT B ceOe JoKa3aTelbCTBeHHOE 3HaueHne. Kpome toro, on
COrJIACOBBIBAET MPUHLHUIBI JIOMYCTUMOCTH, JOCTOBEPHOCTHU M OTHOCUMOCTH B

OTHOIICHHUHN J2THUX J0Ka3aTCIbCTB. Baxwno OTMCHHTL, YTO B CJIy4aC HaAXOXIACHUA
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3alIUTHUKOM  HEJIONYCTHUMOCTH M  HENPUEMJIEMOCTH B  MPEJICTABICHHBIX
JI0OKa3aTeNbCTBAX, €My 00s3aTeIhbHO HYKHO 3TO 000CHOBaTh. Takxke jgainee
CcOOCTBEHHBIE JOKA3aTENbCTBA MPECTABIISIET U CTOPOHA 3AIIUTHI.

3alIUTHUKY Ba)XHO MPUHUMATh AaKTUBHOE Y4YacTHE Ha MPOTSKEHHH BCETO
pacciefoBaHus, OCOOEHHO B HU3Y4YeHHH (PAKTOB M OOCTOATEIHCTB, KOTOPHIC
MPUCYTCTBYIOT B JieJie. A CO CTOPOHBI Cy/ia JIOJ>KHO OBITh OCYIIECTBICHO JINYHOE
PacCMOTpPEHUE U M3YYEHHE BCEX JO0KAa3aTEeNbCTB, KOTOPHIE OBUIM IMOJYYEHBI IS
uccienoBanus. Tem cambiM OyieT oOecrieueHa HemoCPEACTBEHHOCTh NCCIIEIOBAHMS
CBEJICHUN U JI0KA3aTEJIbCTB HAa MPOTSHKEHUHM CYyNeOHOro pa30duparenbCcTBa, 4TO
cootBercTBYyeT cT. 240 VIIK Poccun. Bcé sT10 nenmaer BO3MOXHBIM H30€XKaTh
UCKaKEHUS 1 00eCTIeUYnTh 00BEKTUBU3M. [23, c. 62].

UToO0kI 3aIIMTHUK HaYaJl MPUHUMATh Y4acTHe B CyJIeOHOM pa30oupaTebCTBE,
TEM CaMbIM MOT OCYIIECTBISATh CBOIO aJBOKATCKYIO JESATEILHOCTh, HEOOXOIUMO
3aKJIIOUYUTH COTJIAlIEHHE 00 ATOM MEXKJy HUM M JOBEpUTENeM. AHANU3UPys CT. 25
®3 «O06 agBOKATCKOM AESTENHPHOCTH U aABOKaType B Poccumy, BUaum, 9T0 TaHHBII
BUJ corjameHus oQopMisieTcss MPOCTHIM MUCBMEHHBIM o00pa3zoM. B  Hem
YKa3bIBAIOTCSl BCE YCIIOBUS OKa3aHUS YCIYT IOPUANYECKOIO XapaKTepa. 3alluTHUK
B CyJIeOHOM pa3OupaTeNbCTBE MPEACTABISET MpaBa U 3aKOHHBIE HHTEPECHI CBOETO
MOJI3AIIUTHOTO.

B ToM uyucnie cienyer oTMETUTh, YTO 3alIUTHUK HUKAKUM 00pa3oM CBOei
IOpUINYECKON TOMOIIBI0 HE JOJDKEH HAHECTH BpPEd IMOJ3AIIMTHOMY, a TakKkKe
OCTaBUTh €ro 0€3 COUYBCTBHS U BO3MOXKHOM aJIBOKATCKOM mozaepxku [1].

3aImUTHUK HE KMEET TIPaBa, UCXOIS U3 KaKuX-TH00 cO0OpakeHUi 1 MOTHUBOB,
OTKa3aThCs OCYILIECTBIISIThH 3aIUTY MOACYAUMOrO B CiIy4yae, KOT/la OH YK€ B3sJI Ha
cebs oty dyHkImro [12].

B cr. 50 u 52 VIIK Poccum comepxarcsi 0COOEHHOCTH PETyJIUPOBAHUS
POLIECCYATbHO-TIPABOBBIX ACMEKTOB MPUTIIALIEHUS, HA3HAYEHUS, 3alUThI U 0TKa3a
ot Hee. Tak, eciii 3alIUTHUK, KOTOPOT'O MPUTIIACUIIN JIJISi OCYIIECTBICHUS 3aIIUTHI,
HE SBWICA B TEUYEHHE 5 CYTOK C TOTr'O JHS, KOTJa IMOCTYMHUJIO 3asBICHHE O €ro

IIPUITTAICHHUH, TO B IIpaBa JO3HABATCIIA, Cyaa U CJICA0BATCIIA BXOAUT BO3SMOXKXHOCTD
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MPENIOKUTh MOJCYAUMOMY BBIOpaTh M MPUTIACUTH JAPYTroro 3allUTHUKA. A eciu
NOACYAUMBIA  OTKAa3bIBAE€TCS  MPUIJAllaTh  3AlIUTHUKA, TO  YIOMSHYTHIC
JOJDKHOCTHBIEC JIMI[A HWMEIOT MPaBO IPHUHITH COOTBETCTBYIOIIME JICWCTBHUS H
HAa3HAYWTh  3alIUTHHKA  CAaMOCTOATENIbHO.  Takue  AEUCTBUS  JOJDKHBI
COOTBETCTBOBATh MOPAJKY, KOTOpBI onpenenun coBer DenepanbHON MaIAThI
aJIBOKATOB.

Ecnu 3amuTHUK HE WMEeT BO3MOXKHOCTH CBOEBPEMEHHO MPHUOBITH IS
ydacTus B CyneOHOM pa30upareiabCcTBE, TO JOMYCKAETCA €ro 3aMeHa. 3ameHa
NPUTJIAIIEHHOTO 3alIMTHUKA TaKkKe TpeOyeT 0100peHus moa3anuTHoro. B 3akone
periaMeHTUpPOBaHbl 00s3aTeNbHbIE YCIOBUS [JJIsi ydacTusl 3auuTHuka. OHuU
CBSI3aHbI, B MEPBYIO OYEPE/b, C YIOJOBHO-IPABOBON OCOOEHHOCTHIO YTOJIOBHOTO
nena. Bo-BTOpbIX, OHM CBSI3aHBI C TEM, 4YTO OOBUHSEMBINI HE CHOCOOEH
CaMOCTOSITEIILHO OCYIIECTBIISITH 3aIIUTY CBOMX MPAB U 3aKOHHBIX HHTEPECOB B CUITY
onpeneneHublx npuuuH. Crt. 51 VIIK Poccnm comep UT CHUCOK YCIOBUH M
00CTOSITENBCTB, IPU KOTOPBHIX Y4YaCTHE 3aIIUTHUKA B CyJIeOHOM pa3OHUpaTebCTBE
SBJISIETCS 00S3aTENBHBIM:

Bo-1iepBbIx, eciu mo03peBaeMblil, 0OBUHSIEMBIN HE OTKA3aJICs OT 3alllUTHUKA
B MopsiKe, KoTophlil ycraHosieH cT. 52 YIIK Poccuu;

Bo-BTOpBIX, €ciin MOACYAUMBIM — HECOBEPIICHHOJETHUN. B ciyuae, koraa
HECOBEPIICHHOJIETHEMY TPEAbIBISIOT OOBMHEHHE 03 3alUTHHKA, MPOUCXOIUT
HapyIIEHUE MTPABOBBIX HOPM. EIlie 3TO cunTaeTcsi OCHOBAaHUEM, ITI0 KOTOPOMY MOXKET
ObITH BO3BpailieHo aeno. Y. 1 ct. 16, cT. 48 u 428 VIIK Poccuu roBopUt 0 TOM, 4TO
HECOBEPIIEHHOJIETHHUE JIMIA OCYLIECTBIISIOT CBOE MPABO HA 3aIUTY KaK JIMYHO, TAK
U C MONJEPKKOM 3alMTHUKA WIM 3aKOHHOIO MpenacraBurens. UYTo kacaercs
3aKOHHOT'O MPEICTABUTENS] HECOBEPUIEHHOJETHETO JIMIA, TO MOCIE TOrO, Kak OH
MOJIYYHJI JOCTYH JUJI y4acCTHsI B YTOJIOBHOM IIPOILIECCE B KAYECTBE 3aLIUTHUKA WUIIH
rPAXIAHCKOTO OTBETYMKA, €MY NPEAOCTABIISIIOTCS TMpaBa, I[EPEYHCICHHBIE B
crarbsix 53 u 54 YIIK Poccumn.

Ucxons uz nopsiaka, onpenaeneHHoro B ¢T. 50 YIIK Poccuu, ocyiiecTBasoTCs

TaKHue I[CﬁCTBPISI, KaK IIpUrjalmcHue, Ha3HAaYCHHUEC U 3aMCHA 3alllMTHUKA. B Tom uncie
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YUYHUTBIBAIOTCSI U MHBIE HOPMBI, yCTaHABIWBAIOIIUE JOTOJHUTEIbHBIC TapaHTUH,
KOTOpbI€ OOECIEUMBAIOT peaIM3allMI0 TpaBa Ha 3allIUTy HECOBEPIICHHOJETHUX.
OTMeTuM, 4TO OHHU JACHCTBYIOT JI0 JIOCTHUKEHHUS HECOBEPILICHHOJETHUMU JIULIAMU
BO3pacTa BOCEMHA/ILIATH JIET, 32 UCKIIFOYEHUEM CIIy4aeB, KOTOPBIE IPEAYCMOTPEHBI
cT. 96 YK Poccum;

B-Tperbux, eciy MOA3AMMMUTHBIA MO MPUYMHE CBOMX (PU3UYCCKHUX HIIH
IICUXUYCCKUX HEIOCTAaTKOB HE HMEET BO3MOKHOCTH I CaMOCTOSTEIbHOM
peanu3aly CBOero mpasa Ha 3amuty. HabmoneHre cenuanucToB, CBUJICTENCH, B
TOM YHCJIE OCOOCHHOCTh COBEPIICHHOIO TMPOTHUBOINPABHOTO JESHUS — OTH
00CTOATENbCTBA MOT'YT CTaTh OCHOBaHUEM, II0 KOTOPOMY OMpEIeIseTCs
NICUXUYECKOE OTKJIOHEHHWE Yy TMoj3amuTHoro. B ToM uwucie, ecau HeT
MOATBEPXKIACHUS, YTO Y JIMIA OTCYTCTBYIOT TsIKeJble (POPMbI TAKMX 3aBUCUMOCTEH,
KaK HapKOMaHHS W aJIKOTrojiu3M. DTO CBSI3aHO C TE€M, YTO MOJIOOHBIE COCTOSHUS
MO/I3aUIUTHOIO CIIOCOOCTBYIOT €r0 JIE30pUCHTAIIMU B 0OCTOSITEIbCTBAX, BBUY YETO
y HEro nponajaeT BO3MOKHOCTh OCO3HAHUSI CBOUX JEUCTBUI U MOCTYIKOB.

duszndecKkue HEIOCTATKH IOJAPa3yMEBalOT OTCYTCTBHE CIIOCOOHOCTH
MO/3AIUTHOTO CaMOCTOSATENIbHO Ce0sl 3alllMINaTh NpH TakoMm ¢akTope, Kak
HEBBICOKMI HWHTEUICKTYaIbHBI YpPOBEHb WJIM HAJIMYWE TJIYXOThl, HEMOTHI,
CJICTIOTHI;

B-ueTBepThIX, KpOME TOT0, 3alTUTHUK 00s3aTEILHO JIOJKEH y4acTBOBATh B
cy/1eOHOM pa30oupaTenbCTBE, €CJIM MOA3ANTUTHBIN HE BIaJCET SA3bIKOM, Ha KOTOPOM
BEJIETCS MPOU3BOACTBO MO YI'OJIOBHOMY JIENY;

B-miateix, B ciydae, Korma MOA3AIIUTHBIA OOBHHSETCS B COBEPIICHUU
IPOTUBOMNPABHOIO JIESIHUS, 10 KOTOPOMY HAa3HAYAETCSl HAKA3aHUE B BUJIC JIUILICHUS
CBOOOJIBI HAa CPOK CBBIIIC IIATHAAMNATH JIET, MOKU3HEHHOE JIMIIICHUE CBOOOABI HIIN
CMEpTHas Ka3Hb;

B-1mectoix, eciau i pacCMOTPEHHS YTOJIOBHOTO Jielia CYJIOM 00s3aTelIbHO
ydacTHe IPUCSIKHBIX 3aceaTerne;

B-cenbMbIX, 00BUHSEMBIN 3asBHII X0JIaTAMCTBO O PACCMOTPEHUHU YTOJIOBHOTO

Jena B mopsijke, koropbiit ycranosieH ri1. 40 YIIK Poccun. [3].
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Ecnu 3ammTHHUKa 3aMEHSIT, TO HOBOMY 3alIUTHUKY OOECIEYMBAETCS MPaBO
O3HAKOMUTbCA C MaTepuasaMu Jena. bmaromaps yemy 3alUTHUK CHOCOOEH
oOecrieunTs cebe TINATENbHYIO TMOArOTOBKY JUIS y4acTHs B CyIdeOHOM
pasbuparensctee. OOpaTUM BHUMaHHE Ha TO, YTO 3aMEHA 3allUTHUKA HE BIIEYET
MIOBTOPCHUS JIEWCTBHM, YK€ COBEPIIEHHBIX B cyne. TeM He MeHee, 3allUTHUK
BIIPaBE XOJaTailCTBOBAaTh O TOM, YTOOBI OIpE/IEIeHHbIE CIEICTBEHHbIE ACHCTBUS
ObUIHM IPOU3BEIEHBI MOBTOPHO. K TakuM AeMCTBUSIM MOKET OTHOCUTHCS, HAIIpUMED,
JONPOC TaKUX JIMILI, KAK CBUJETEIH, NOTEPIEBIINE U IKCIIEPTBHI.

BaxxHO OTMETUTh, UTO B X0JI¢ YIOJIOBHOTO pa30oUpaTeIbCTBa B 00S3aHHOCTU
NOJ3aIIMTHOIO HE BXOAWT HAJIWYME 3AIIMTHUKA, CKOPEE 3TO OTHOCUTCS K €ro
HENOCPEJCTBEHHOMY U 3aKOHHOMY TpaBy. Mcxo/s U3 3TOro, OH MOKET Ha J000M
sTane pazOupaTenbCcTBa BBIPA3UTh OTKAa3 OT YCIYr 3allUTHUKAa W Hadath
CaMOCTOSITENILHO 3alllMIIATh CBOM IpaBa W HHTEpechl. MHaye roBops, JUIIb IO
N00pPOBOJBHON MHULIMATHBE CAMOI'0 MOJ3AIUTHOIO MOYKET OBITh NPUHAT OTKAa3 OT
yCIIyT aJIBOKara.

JUis oTKaza MOACYAMMOIo OT 3alllUTHHKA JOJKHBI OBITh OOOCHOBaHHBIE
npuyuHbl. Takas NpuYuHa, KaK HEIIaTeXeCcIoCOOHOCTh MOA3aIUTHOIO HE MOXKET
SBJISITHCSI 0OCTOATENHCTBOM, BBUIY KOTOPOI'O OH OTKA3aJICs OT yYacCTHsl 3alIUTHUKA.
DTO UCXOIUT U3 TOrO, YTO AJIBOKATCKUE YCIYTd JIMOO OIUIAYMBAET TOCYIapCTBO,
aM00 MpUrjamaercs aJBoOKaT, KOTOPbIA OCYLIECTBISIET CBOM YCIyrd OECIUIaTHO.
XoparaiicTBo 00 OTKa3e OT aJiBOKaTa 0hOpMIISIETCS TOJIBKO MUCbMEHHBIM 00pa3oM.

Kak yxe ObLIO CKa3aHO BbIllIE€, OOBHUHAEMbI BIpaBe B JIFOOOH MOMEHT
pa3zOupaTesbcTBa X0aTalCTBOBATh 00 OTKA3€ B aJIBOKATCKUX yciyrax. Kpome toro,
B ct. 72 YIIK Poccuu mpegycMOTpeHBI OOCTOSITENBCTBA, MO KOTOPHIM YYacTHE
3aIIUTHUKA JTOJKHO OBITH MpekpaieHo. K Takum 00cTosITeNbcTBaM OTHOCSTCSI:

— VYuyacTve 3alIMTHUKA paHee B IPOLECCE JAHHOI'O YIrOJOBHOIO Jena B

KayeCTBE MHBIX JOJDKHOCTHBIX JUL. K HHBIM JTMIIaM OTHOCSITCS] TAKUE KAK:
CyJlbsl, IPOKYPOP, CIIE€10BATEb, HAYaJIbHUK OPTaHa JI03HAHUS, HAYAJIbHUK
HoJpa3/ielieHUs]  JO3HaHUsA, JO3HaBaTelb, CEKpeTapb CyAeOHOro

3aCCaaHus1, CBUACTCIIb, SKCIICPT, CIICHMUATINCT, IICPEBOJYUK UIIN TIOHSITOM.
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— bauzkoe poACTBO WIM POACTBO 3alIUTHUKA C CYAbEWU, MPOKYpPOPOM,
cileoBaTeleM, HAauyaJbHUKOM  oOpraHa JIO3HaHHUS, HaYaJIbHUKOM
noJpa3fielieHus] JI03HAaHMsI, JO3HABATEJEM, CEKpEeTapeM Cy/ne0HOro
3acellaHus, KOTOPbI NPUHUMAET WA MPUHHUMAJ Y4acTHE B MIPOLIECCE MO
JAHHOMY yrOJIOBHOMY Jielly, WM JIMIA, WHTEPECHl KOTOPOIo
MIPOTUBOPEYAT HMHTEpPECaM Y4YaCTHHUKA YIOJOBHOIO CYAONPOU3BOJICTBA,
3aKJIFOUMBIIETO C HUM COTJIalleHue 00 OKa3aHUH 3alllUThI.

— OkazaHue 3alIUTHUKOM paHee IOPUAUMYECKON TOMOIIM JIMIY, YbH
UHTEPECHI SBIIIOTCS MPOTUBOPEYMBBIMHU IO OTHOLICHHUIO K HHTEpecaM
OOBHHSIEMOr0, KOTOPOT'O OH 3alUINAET.

[TonBens uroru, cienyer ckasaTh, UTO 3aKOHOAATEIbHas 0a3a 3aKperuisieT
JIOCTaTOYHO MOAPOOHOE 0003HAYEHHE MPOLECCYalTbHOrO cTaryca aJBokara. Tak,
3aIIUTHUKOM SIBJISICTCS JIMIO, HEMOCPEICTBEHHO MpEACTaBIstoniee 0OBUHAEMOIO
WM TI0JI03PEBAEMOE B IIPOLIECCE YTOJOBHOTO CYA0NPOU3BOACTBA. OH 3aLIUIIAET €TI0
npaBa U 3aKOHHbIE WMHTepechl. Llenplo M 3amadeil 3alIUTHUKA TaKXKE SIBISIETCS
o0ecrieyeHue MOA3aIIUTHOMY CMSTYE€HHUE HAKA3aHWS WIM K€ €ro OIpaBIaHUs.
Kpome Toro, Ob11 paccMOTpEH KpYr CyObEKTOB, KOTOPBIE TOIMYCKAIOTCS K YYaCTHIO
B YTOJIOBHOM CYAOIIPOM3BOJACTBE B POJM 3allMTHUKOB. Hampumep, B kauecTBe
3alIUTHUKA MOTYT OBIThb HE TOJBKO aaBOKaThl. MMM MOXeT crarh KTO-TO W3

npUOIMKEHHOTO KPYyra pOJACTBEHHUKOB IMOJJ03PEBAEMOT0 MIIH OOBUHSEMOTO.

1.2 HpaBCTBeHHLIe ACIIEKThI ACATEJIbHOCTH aJABOKaTa B YI0JOBHOM

npoilecce

K naubosiee Ba)XHOW 4YacTU MO OCYIIECTBJICHUIO MPABOCYAUS OTHOCUTCS
3alIMTa MPAB U 3aKOHHBIX HHTEPECOB MOA3AIIUTHOTO.

Ecnu roBopuTh 00 OCHOBHOM 3ajiaue, BBIMOJHIEMOW aJBOKATOM, TO 3TO,
OTPEJICTICHHO, 3alUTa JIMIIa OT OOBHHEHUS, KOTOPOE BBIJIBUTACTCS ITPOTUB HEro. B
pabore  agBoKaTa  Ba)XHBIM  SBJISETCA  OCYIIECTBICHHE  HACTOWMYHMBOM,

NPUHIMIHAIBHOW U KBaTU(DUIIMPOBAHHOW 3amuThl. MOXHO CKa3aTh, YTO 9TO
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SIBJISIETCS. OJHOM W3 TapaHTUW COOJIIOACHUS CIPABEIJIUBOCTH M 3aKOHHOCTH IO
OTHOIIICHUIO K TMOA3allUTHOMY. Tak, eciau 4YeloBeK HEBUHOBEH, OH HE Oyner
OCYXKJI€H, a TakKKe HHUKAKOe€ pelieHue, KOTopoe ObUI0  MPHUHATO
PaBOOXPAHUTEIILHBIMU OpraHaMH, HE CMOXXET HapylUIUTh MpaBa U 3aKOHHBIE
WHTEPECHI TT0I03PEBAEMOT0 WU OOBUHIEMOTO JIUIIA.

B cBoto ouepenp B paboTe aiBokaTa mpu OCYIIECTBICHUH 3aIUTHl HHTEPECOB
MOJ[3AIIUTHOTO BXKHBIM aCIIEKTOM SIBJISIETCSI COOJIOIEHUE AITHYECKUX HOpM. CTOUT
OTMETUTh, YTO JJIi YTOJOBHOI'O MPOM3BOJCTBA 3TO HMMEET BAaXHOE 3HAYCHHUE,
MIOCKOJIBKY TPAaBOOTHOIIEHUSI B HEM pPa3BUBAIOTCS JIOCTATOYHO CHEUU(PUUHO.
BaxxHoe u HeoOXxoauMoe JelCTBHE CO CTOPOHBI aJBOKAaTa, 3TO 3aBOEBAaTh
pacnonoxenue poepurelisi. OCOOCHHO ATO KacaeTcs ciiydas, Korja TOT BBICTYIAeT
B POJIU MOJI03pEBAEMOTr0 (OOBUHIEMOI0) B MPECTYIMHOM JESTHUU. DTO CBA3AHO C TEM,
YTO, JIUIO, KOTOPOE IEHCTBUTEIBHO COBEPIIMWIO MPECTYNMHOE MESTHUE, MOMXKET
JyMaTh, 9TO BCE €T0 OKPYXKEHUE CTPEMHUTCS K TOMY, YTOOBI HaKa3aHHE JJIT HETO
OBLIIO KaK MOXKHO 00JIee CYpOBBIM. A JIUI0, KOTOPOTO HEOOOCHOBAHHO TTOI03PEBAIOT
B COBEPUICHUU MPOTUBOIPABHOIO JIEIHUS, MOXKET YYyBCTBOBATh CTpax, YTO €ro
HE3aKOHHO OOBHWHST B 3TOM. BBUIY 4ero mjisi aJBOKaTa Ba)KHBIM SIBJISIETCS BHIOOD
NOAXOASIIEH TAaKTUKM KOMMYHUKAllMM W B3aUMOAECHUCTBUS C  KaXIbIM
NO/I3aLIUTHBIM.

[Ipu xapakTepuCTHKE MCUXOJOTHYECKOr0 aHajau3a JACSITEIbHOCTH, KOTOpas
HaIpaBJI€Ha Ha OCyllecTBieHUE mnpaBocyausi, A.B. JlyJoOBbIM BbIJCIEHBI B HEU
TaKue COCTAaBIISIONINE, KAK KOMMYHHKATUBHAsl, KOHCTPYKTHUBHAS, BOCIIUTATEIbHAS,
MO3HABaTElbHAA, B TOM YHUCJIE OpPraHU3aTOpCKas U YAOCTOBEPUTEIIbHAS.
Cocrapnsitonipe, KOTOpble OBUIM TEPEUHCICHBl, KpPOME YJIOCTOBEPUTEIHHOM,
CBOVCTBEHHBI U TAKOM AEATEIIbHOCTH, KaK 3aIlIUTHAs.

[Ipomecc peanuzauMu 3alIUThl  CO CTOPOHBI  aJIBOKaTa CBSI3aH C
MO3HABATEIbHBIMU U AHAIUTUYECKUMH JCHCTBUSMU B OTHOIICHHH (DAKTOB U
OOCTOSITENBCTB, HMMEIOIIMX  OTHOIIEHHWE K MPOUUIOMY U  HACTOSIIEMY
MOJ3AIIUTHOTO. DTU CBENEHUS JOJKHBI OBITh OCMBICIICHBI C TIO3UIIUU 3alllUTHI.

I[pyrI/IMI/I CJIOBaMH, BCC CBCIACHHMA M [O0Ka3aTClIbCTBA, KOTOPBIC HMCIOTCA B
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YTOJIOBHOM JIeJie, HEOOXOAMMO U3YIUTh C TEM PAcueTOM, 4TOOBI OblIa BO3SMOXXHOCTh
B JalbHEHIIEM WCMHOJb30BaTh WX JUIA  ONPaBAATEIbHOTO  MPUTOBOpA
M0JI03PEBAEMOro Win ero cmsirdyeHus. OCOOEHHOCTh 3aIUTHON JESTENBHOCTH, a
TaKXKe 3aJaud, KOTOpbIE SBIAIOTCS TOCTATOYHO CBOEOOPa3HBIMH, JOOABISIOT K
MO3HABaTENbHOM paloTe aJBOKaTa HAa MPOTSHKEHHWH YTOJOBHOTO IMPOW3BOJCTBA
ocoOble cBoiicTBa. B mepByro ouepenp, K HUM MOXKHO OTHECTH OJHOCTOPOHHOCTD
JESITENbHOCTH IO OCYLIECTBICHHUIO 3alllUThl, B YaCTHOCTH, MOTPEOHOCTh
IEPBOCTENIEHHOIO HM3YyY€HUsl OOCTOATENbCTB, KOTOpPBIE MOTYT ONpaBIaTh WU
CMSTYUTh BUHY MTOJI3AILUTHOTO.

CyiecTByeT BaKHBI U HEOOXOIMMBIN JUIsl aJBOKATCKOM JesSTEIbHOCTH
JOKYMEHT — 3TO KOJAEKC NpodecCHOHaNbHOW ATHKH anBokara [7]. [lpusAT OH
Bceepoccniickum cbe3nom anBokatoB 31 sHBapsa 2003 roma. OH pernaMeHTHpPYET
ATUYECKYIO CTOPOHY KBaIM(DUIIMPOBAHHON pabOTHI afBokaTa. B Hem 3akperuisercs
CBOJl TPaBWJ, OMNpPENENSIONIMX KakK JODKHBI BECTH ceOsl aJBOKaThl, Korna
BBITOJIHSIOT CBOIO AEATEIbHOCTh. CTOUT OTMETUTH, YTO OHU OBLITH C(OPMHUPOBAHBI
C HUCHOJb30BAaHUEM TpaJWLUN aJBOKATCKOM AEATEeIbHOCTH, HPaBCTBEHHOCTH, a
TaK)Ke€ CTaHIapTOB MEXTYHAPOIHOM MPAKTUKH.

Cr. 9 paccMaTpuBaeMoro JTOKyMEHTa PErJIaMEHTUPYET T€ 00CTOSTENbCTBA U
JEUCTBUSI, KOTOPBIE aIBOKAT HE UMEET MpaBa OCYILIECTBIIATh. Tak, alBOKaT HE UMEET
npaBa:

— OcyuiecTBiATh CBOIO JEATEIBHOCTh HAIEPEKOpP 3aKOHHBIM HHTEpecam

MOJ3aIIUTHOTO, & TAKXKE OKAa3bIBaTh €My KBATH(DHUIIMPOBAHHYIO TOMOIIIb,
UCXO/IsI U3 COOOpaKEHMI TMYHOMN BBHITOJIbI, 0€3HPABCTBEHHBIX HHTEPECOB
00 mpedbIBas MO/ BIUSHUEM U3BHE;

— OpaTb Ha ce0s BBIMOJIHEHUE MOPYUCHHI Ha OCYIIECTBICHUE aJIBOKATCKON
MIOMOILY B 3aBE€AOMO OoJbllieM 00bEME, B CBSI3U C YEM aJBOKATY HE MOA
CHIIY BCE BBITIOJIHUTH;

— JenaTh MyOJMYHbIE 3asBJICHUS O IOKa3aHHOCTH BUHBI JOBEPUTENS, €CIU

OH €€ OTPUIIACT;
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— KpOME€ TOro, aJIBOKaT HE MOXET MPUHYXAATh JHUI K MPUHITHIO CBOEH
IOpUINYECKOM TTOMOIIIH, TaK)Ke MPUBJIEKATh UX B KaUueCTBE JIOBEPUTEIICH,
npuberass K  MCIOJB30BAHMIO  JIMYHBIX  CBS3ed € TakUMHU
YIOJHOMOYEHHBIMU JIMIIAMHU, KaK OpraHbl MPaBOIMOPSAKA, a TaKxKe
UCIIONIb3Ysl UHbIE O€3HPABCTBEHHBIE METO/IbI;

— JIONYCKaTh B MpOLECCe pa30UpaTenbCTBa Jieia BhICKA3bIBAHUSA, KOTOPbIE
YMAJIAIOT Y€CTh U JOCTOMHCTBO JIPYTMX YYACTHHKOB pa30OMpaTenbCTBa,
JlaXe B CIydae UX HETAKTUYHOIO MOBEICHUSI.

CTout OTMETUTbH, YTO YCHEUIHbIE PE3yJbTaThl B JEATEIbHOCTU aJBOKAaTa B
3HAYUTENBHON CTENEHU 3aBUCIT OT €r0 YMEHUs B3aUMOJICUCTBOBATH C JIIOJIbMU:
BBICTpaWBaTh OJAroONpHUsITHbIE B3aMMOOTHOIICHHUS C TAKUMU JIMIIAMH, Kak
NOJA3alIUTHBIM, CIeA0BaTeNb, IMPOKYPOp, CyI U HHBIE YYACTHUKH YTOJIOBHOTO
CyZIOIPOU3BOJCTBA. B TOM 4HMClE BaXHO YCTAHOBJIIEHUE IICHXOJIOTHYECKOTO
KOHTAaKTa MePBOHAYAIILHO C TTOA3aIIUTHBIM. A TaK)Ke BaKHO HaX 0K AECHUE 3aKOHHBIX
U pealbHbIX BO3MOXHOCTEH I TOro, 4YTOOBl OKa3aTh MOJ3AIIUTHOMY
IICUXOJOTMYECKYI0 TOMOLIb, HMHOIAA JaXe OKa3aTb Ha HEro OIpeneleHHOe
IICUXOJIOTUYECKOE BO3ACHUCTBHE.

Y. 2 cr. 8 Koaekca aaBOKaTCKOW H3THUKHM 3aKpeIuvisieT HEMaJoBa)KHOE
MOJIOXKEHHE, 3aKITI0YAIONIEECs] B TOM, YTO B 00S3aHHOCThH aJIBOKAaTa BXOJIUT YBaXKaTh
npaBa, YeCTh U JOCTOUHCTBO IPaxaH, C KOTOPbIMA OH B3aUMOJEHUCTBYET BO BPEMSI
OCYIIECTBJIEHUS CBOEH edarenbHOCTH. Ene emy HE00X0quMo cobIt01aTh AeI0BOM
CTWJIb B MOBeACHUU U ofiexae. CoOMtoieHre 3TUX MPABUII CIIOCOOCTBYET TOMY, UTO,
BO-TIEPBBIX, JICJIOBBIC OTHOIIEHUS MEXY aJBOKAaTOM M pacCMaTpUBaEMbIMU JIMIIAMU
OynyT CKJIaAbIBaThCs 0JIaroTBOPHO. BO-BTOPBIX, K aABOKATy OYyAyT YBaKUTEIHHO
OTHOCUThCA. B-Tperbux, Onarogapsi CJlE€IOBaHMIO 3THUM NPABWIIAM CO3AAETCs
COOTBETCTBYIOIAs pEMyTallMs aJBOKaTa B COLMAIILHOM Cpejie, IEMOHCTPUpPYIOIIas,
YTO OH CIIOCOOEH HaIekamuM 00pa3oM OCYIIECTBIISTh 3AIIUTY IPAB U 3aKOHHBIX
MHTEPECOB JIUIl, KOTOPHIM OHA HYXKHA.

[TorpebHOCTH cOOMIIOMATh MpaBuiia Mpodeccuu aaBoOKaTa UCXOAUT U3 (akTa

IIPUCBOEHUS cratyca  KBaJIU(UIIUPOBAHHOTO MIPEICTABUTEIS JTAHHOU
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CIICIMAJIBHOCTH. AJIBOKATy HAJICKUT JeJaTh BCE JUISl TOrO, YTOOBI COXPaHUTh
NOBEpUE, IPYIMMH CIIOBAMH, HE COBEpLIaTh TE€X IEUCTBUM, KOTOPBIE MOTLYT
MOJIOPBATh JIOBEPUE K HEMY MJIU K aIBOKATCKOMY 00pa30BaHMUIO.

OrMmeTnMm Taxke, 4To corjlacHo 4. 5 cT. 10 Komexkca agBOKaTCKOM STHKH,
aJIBOKAT HE JIOJDKEH JOMyCKaTh (PaMUIIbIPHBIX OTHOILICHUM C JoBepuTeneM. Brumy
TOTO, YTO B3aMMOOTHOIICHHS MEXKIY aIBOKATOM M JOBEPHUTEIEM IOJDKHBI OBITH
UCKJTIOUUTENBHO JEIOBBIMUA M YBAKUTEIIHbHBIMH.

Ecim mogHuMare BOINpPOC, CBSI3aHHBIM C AJBOKATCKOM TAaWHOM, CIIEHAYET
CKa3aTh, YTO OH SIBJISIETCA JIOCTATOYHO JAUCKYCCHOHHBIM. OH MMEET JBE MO3UIIUHU.
[TepBas kacaercs coOMIOJIEHUS aJBOKATCKON TalHBI, BTOpas O €€ PacKpbITUU MPHU
ONpEeAECIEHHBIX YCIOBUSAX. CTOUT OTMETUTH, YTO PACCMATPUBAEMBI BOIIPOC UMEET
OTHOIIIEHUE HE TOJIBKO K MOJOMXKEHHIO 3aKOHA, HO U K HPAaBCTBEHHOMY aCHEKTY,
MTOCKOJIBKY HEMOCPEACTBEHHO KAcaeTCsl MPaB MOA3AMMUTHOTO.

PaccmorpuMm mepByro mno3unui. Mexay 3alMTHUKOM H €ro KJIMEHTOM
B3aMMOOTHOIIICHUSI OCHOBBIBAIOTCS Ha KOH(MDHJICHIIMAIBHOCTH. TakK, IEepBBIA HE
BIPAaBE pas3riiamarh JaHHbIE, JOBEPEHHbIC eMy. Takou MpU3HAK UMEET CXOACTBO C
paboToil Bpaueiil, KOTOpble UMEIOT OO0S3aHHOCTh COXPAHATH BPAuCOHYIO TailHY,
3alIUTHUKH TaK K€ UMEIOT 00S3aHHOCTh COXPAHSTh aIBOKATCKYIO TaiHy. M3ydas
BOIIPOC 00 OMPEICIICHUH aIBOKATCKOW TalHbI, BUJAUM, YTO OHO MIPUBOJUTCS B 1. 1
cT. 8 ®3 «OO6 anBOKaTCKOW JAesATeNbHOCTH M ajaBokaType B Poccumy». Tak,
aJIBOKATCKOM TaWHOM SBISAIOTCA JIIOOBIE CBEICHMSA, CBSI3aHHBIE C OKa3aHHEM
alBOKaTOM  IOPUJAMYECKOM TIOMOIIM CBOEMY JoBepuTeno. B koaekce
npoecCHOHaTBbHON ATUKH aJBOKAaTa TEPEUUCISIOTCS CBEICHUS, KOTOPBIC
COCTaBJIAIOT aABOKATCKYIO0 TaHy. [lepeuncaum ux:

— (Qaxkt oOpaleHus K aiBOKaTy, BKJIIOYasi UMEHA U Ha3BaHUS JJOBEPUTENIEH;

— BCs JIOKa3aTelbCTBEHHas 0a3a, KoTopas Oblia coOpaHa 3aUUTHUKOM B

MPOLECCE MOATOTOBKH K JIETY;
— CBEJICHUS, KOTOPBIE MOJYYa€eT 3alIUTHUK OT JIOBEPUTEIIECH;
— uHpOpMaIsi O MOA3AIIUTHOM, CTaBIIas U3BECTHOM 3alIUTHUKY B XOJ€

OKa3aHUs IOPUANYECKON TOMOIIH;
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— BCE aJIBOKATCKOE MPOMU3BOICTBO M0 AEIY;

— J100ble MHBIE CBEICHUS, KOTOPBIE HAMIPSIMYIO CBSI3aHbI C OCYIIIECTBICHUEM

3aIIUTHUKOM FOPUANYECKON ITOMOIIIH.

OpnHako, CyHIECTBYET €IlI€ OJHAa IMO3ULUA OTHOCHTEIbHO COXPaHEHUs
aZBOKATCKOM TalHbl. COrIacHo €M, aIBOKaT MOKET PACKPBITh AIBOKATCKYIO TalHY,
HO JIMIIb TIPH OMPEACIICHHBIX yCIoBHUSX [4, ¢. 49]. DTa mo3UIMs MOXKET SIBIATHCS
NpaBUJILHOM, TOCKOJBKY aJBOKAT MOKET IMOJYYUTh OT CBOEro JIOBEPUTENs
CBEJICHMUSI, KOTOPBIE HE UMEIOT MPSIMOTO OTHOIIEHUS K 3alUTE €ro MpaB, HO KOTOPbIE
CO3MAIOT Yyrpo3y HapyIIEHUs MpaB HWHBIX CYOBEKTOB WM KOTOPBIE YK€ HUX
HapymatoT. K mpumepy, aiBokaTy MOIJIO CTaTh U3BECTHO O TOM, YTO MOA3aIUTHBIN
UMEET yMBICE] COBEPIIUTH B OYAYIIEM TSKKOE WIM 0CO00 TSKKOE MPECTYITHOE
nesaue. KpoMme TOro, coxpaHeHHE 3alUTHUKOM AaJBOKATCKOM TallHbI MOKET
OPUBECTH K CEPbE3HBIM HEOJArONpUSTHHIM IPABOBBIM MOCIEACTBUAM. B
IpEACTaBIEHHOM cllydae aJBOKaTy IpHU MPUHATHU pEIIeHUS O HECOOJI0JICHUU
aJBOKATCKOM TalHBI M €€ PacKphITUM HEOOXOAUMO PYKOBOACTBOBATHCS
COOCTBEHHBIMU HPABCTBEHHO-3TUYECKUMU MPEACTABICHUSIMU O MEPE JOKHOTO
[4, c. 50].

[To natmogenuto C.B. KopHeeBa, HHOrAa aJBOKAaT CTaJIKUBAETCA C
KJIIMEHTAaMH, KOTOpBIE TIEPEHECId  KOIJa-TO  CWIbHBIE  SMOILMOHAJIbHBIN
NEPEeKUBAHMS, CTPECCHI, BBUJY YE€ro cieayer Oepedb MX YyBCTBA M BOJHEHWS,
BaYKHO 00IIATHCS C HUMH TAaKTUYHO U JEIUKATHO. B TOM 4rciie He Hy>KHO B IHAJIOTe
C HUMH KCIIOJIb30BaTh UPOHUYHBIN TOH, HaCMENUTHBOCTH [9, ¢. 265]. ClnoxHO He
cornacutbes ¢ MEHeHUEM C.B. KopHeeBa, mOCKOIbKY MOA3aIIUTHBIE B OOJBIIUHCTBE
Clly4aeB, B OCOOEHHOCTHM 110 YIOJOBHBIM JellaM, MpeObIBAIOT B HEMPOCTOM
KU3HEHHOU cuTyanuu. [loromy uMm HeoOxoauMa rpaMoTHasi KBaIu(UIIMpOBaHHAs
MOMOIIlb, KOTOpasi MPEeI0CTaBUT BO3MOXHOCTbh, KaK JIOCTUYbL CIPABEIUBOCTH B
pe3yabTare pa3pelieHus Aela, Tak U He IPUUUHUT yliepOa MCUXUKE JOBEPUTENSL.

BaxxHbIM MOMEHTOM B JESTEIbHOCTH aJIBOKaTa SBJISIETCA pEaKUUs Ha
HECOOJIO/IEHNE JTUYECKHX HOPM PA3IMYHBIMU CYOBEKTaMHU TMPEIBAPUTEIHHOTO

paccienoBanus. K npumepy, B clydae, Korja clieloBaTeleM MCIOJIb3YIOTCS
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NPUEMbI, KOTOPbIE TPOBOIMPYIOT MOA3AIUTHOIO Ha OECCO3HATEIbHbIC JIEHCTBUS,
YHIDKAIOIUE €Tr0 4YeCTh M JOCTOMHCTBO. BBHIY 4ero Bce CyOBEKTHI, BKIIOUas
aZBOKaTa, o00s3aHbl COOJIFOJATh HPABCTBEHHbIE M MOpPAJIbHBIE IMPUHLUIIBI
HE3aBUCUMO OT TOTO, «KaKHM Obl U30IIPEHHBIM HU OBLIO MPECTYITHOE JETHUE U KaK
ObI ceOst HU BeJT 1o103peBaeMbIiiy [13].

Kpome toro, mo wmuenuto C.H. XopwskoBa, s ajgBokata B €ro
npo¢eCCUOHATBHON AESITETbHOCTH HE MOT'YT SIBJSTHCSI HECOMHEHHBIM OPUEHTHPOM
Takhe OOCTOSTENIbCTBA, KAaK JKENaHWsl TMOJ3AIIMTHOrO, €ro MOTPeOHOCTH U
TpeOoBaHus. B 1aHHOM cilyyae HpaBCTBEHHBIE ACHEKThI M 3aKOH JOJKHBI SBIISITHCS
TS aIBOKaTa BhIIe 3Toro [22]. B ToM 4uciie 3T0 MoJI0KEHHE PeriiaMeHTHPOBAHO B
cT. 10 Konekca agBOKaTCKOM DTHUKMU.

JleaTenbHOCTh CO CTOPOHBI aJIBOKaTa, KOTOpash OTBEYAEeT HPABCTBEHHBIM
OCHOBaM, UMEET BO3MOXKHOCTh OKa3aTh BJIMSHHUE HA BHIOOP MPABWIBHON TAKTHKU B
OOIIEHUU C JIMIOM, KOTOPOMY HYyXHa KBanuuiMpoBaHHas 3amwurta. Ecim
JESITENbHOCTh aJIBOKATa CTPOUTCS HA HOPMAax MOpaid W HPABCTBEHHOCTH, €r0
MIOBEJICHUE XapaKTePU3YETCs] TAKTUIHOCTHIO M BBIEPKAHHOCTBIO, IUTIOC KO BCEMY
NPUBOAMMBIE UM apTyYMEHTHI COJIEpP)KaT JIOTHUKY, TO TMOSIBISIETCS OOJBIIE IIaHCOB,

4TO CyJl BBIHECET CIpaBeUIMBOE pereHue [2].

Ecnu BcTpewaroTcss BOMPOCHI 3THUKHM, HE peryiameHTupyembie D3 «00
aJBOKATCKOM IEATEIBHOCTH U aABOKaType» Win KoIeKCOM 3THKH, TO aJBOKaTy
Ha/JIC)KUT JEMCTBOBATh COIVIACHO OOBIYasiM M TPaJULIUAM, KOTOPbIE CIIOKUIUCH B
aJIBOKATCKOW JESATENBHOCTH, a €Il€ KOTOpPbIE MOCTPOEHbl HAa OOLIMX MPHUHIMIIAX
HPaBCTBEHHOCTH.

VY aznBokaTta ecTb MpaBO U BO3MOXKHOCTh OOPATUTHCS 3a KOHCYJbTallUEW K
CoBery aBokaTckoil nanatel cyObekToB Poccuu B citydae, eciii OH HE 3HAET WIH
COMHEBAETCSl B CBOMX JEHCTBUAX B KAKOU-TMOO 3aTpyIHUTENBHON cuTyanuu. [Ipu
ATOM €My HE MOT'YT OTKa3aTh B IIOMOIIH.

Pe3roMupyst BBIIEU3IIOKEHHOE, MOYKHO CHENaTh BBIBOJ, YTO 3aBOCBAHUE
JIOBEPHS CBOETO MOA3AIIMTHOTO — 3TO HEOOX0IUMOEe JAeMCTBUE AJIsl alBOKaTa. DTO

CBA3aHO C TCEM, 4YTO, JIMIO, KOTOPOC I[CﬁCTBHTGJ'II)HO COBCPIIMUIIO IIPCCTYIIHOC
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JIesTHUE, MOXET JlymMaTh, YTO BCE €ro OKPYXKEHUE CTPEMUTCA K TOMY, YTOOBI
HaKa3aHue i1 Hero ObUIO KaK MOXKHO Oojee CypOBBIM. A JIHMIIO, KOTOPOTO
HEOOOCHOBAHHO IOJ03PEBAIOT B COBEPILICHUH MPOTUBONPABHOTO JESIHHS, MOXKET
YyBCTBOBATh CTPAX, YTO €r0 HE3aKOHHO OOBUHSAT B ’TOM. BBUAY 4ero mis agBokara
BaXHBIM  SIBJIIETCA  BBIOOpD  NOAXOASIIEN  TAaKTUKM  KOMMYHUKAlMU U
B3aMMOJACHCTBUA C KaXIbIM MOA3AIIMTHBIM. BaxkHO oTMeTHTh, 4TO B padoTe
aJBOKaTa IIpU OCYLIECTBJICHUHU 3alUTHl HMHTEPECOB IOA3AIMUTHOIO BaXKHBIM
aCIeKTOM SIBIISIETCA  COOJIIOJIEHME JSTUYEeCKMX HopM. [lpum xapakrepuctuke
IICUXOJIOTMYECKOTO  aHajlnM3a  JEATENbHOCTH, KOTOpas  HalpaBJeHAa  Ha
OCYLIECTBICHUE  IPABOCYIMs, BBIACISIIOTCS  TAKWME  COCTABIAIOIIME,  Kak
KOMMYHHMKAaTHBHAsl, KOHCTPYKTHMBHAs, BOCIMUTATEIbHAsA, NO3HABATENIbHAsA, B TOM
YHUCJIE OPraHU3aTOPCKAs.

Hamu Obul paccMOTpEH BaXKHBII W HEOOXOOUMBIM I  aJBOKATCKOM
JESITeNbHOCTH JOKYMEHT — 3TO KOJAEKC NpodeccuoHalIbHON 3TUKM afBokaTa. OH
perjJaMeHTHpPyeT STHUYECKYI0 CTOPOHY KBaJU(UUIHMPOBAHHON  aJBOKATCKON
JesTenbHOCTU. B HeM 3akpervieHsl Te OOCTOSTENbCTBA M JEUCTBUS, KOTOpbBIE
aJIBOKaT HE MMeEEeT IpaBa OCYUIECTBISATh. Takke Mbl PacCMOTPEIH BOIPOC 00
aJIBOKATCKOM TallHE.

I'maBa 2 /leaTeJbHOCTH aJBOKATA-3ALIUTHHKA B  YIOJOBHOM

CyaAOonmpou3BoaACTBE

2.1 JleATeIbHOCTD A/IBOKATA-3aIMTHUKA HA CTA/MHU NPeIBAPUTEIHHOTO

pacciea0BaHusA

AIBOKAT-3alllUTHUK MPUHUMAET YYacTHUE HA KaXKJIOM CTaJuu MPOU3BOJICTBA
[0 YrOJIOBHOMY JI€lly, HauMHasi C MHPEIBAPUTEIIbHOTO PACCIICIOBAHMS, BKIIHOYAs
TaKHe ero CTaJluu, Kak JO3HaHHUE U MpeaBapuTensHoe cieactsue. 00 3Toi ctaauu
u OyJIeT UTU pedb B JaHHOM Taparpade.

Kak Mbl y)xe oTMedanu, Ha Ka)XJ0M 3Tare IpOU3BOJICTBA TIEpe]l aIBOKATOM-

3allTUTHUKOM CTaBHUTCA 3adada 00eCIIeUnTh 3alIUTy IIpaB W 3aKOHHBIX MHTCPCCOB
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cBoero goBepurenisi. KpoMe 3Toro, co CTOpoHbI a1BOKaTa BAKHBIM SBIISIETCS CO3/1aTh
yCIIOBUS, KOTOpble OYyayT rapaHToM COONIOACHUS KOH(UICHIHMAILHOCTU BCEU
uH(pOpMaIK, UCXOASIIEH OT TOBEPUTEIS.

Ecnu roBOpUTH 0 MOMEHTaX, C KOTOPBIX aJBOKAT BCTYINAET B YrOJOBHOE
CyAONPOU3BOJICTBO, TO OHM coaepxkarcsa B 4. 3 cT. 49 VIIK Poccun. Utak, on
HAYMHAET y4acTBOBATh B YI'OJOBHOM IIPOIIECCE C MOMEHTA, KOTJla ObLJI0O BEIHECEHO
IIOCTAHOBJICHWE O TPHUBJICYEHUU JHUIA B KadecTBE OOBHMHSAEMOro; Korja ObLIO
BO30Y’KJIEHO YTOJIOBHOE JIEJIO B OTHOIIEHUU OIPEAIEIEHHOT0 CYOHhEKTa; B TOM UHCIIE
«C MOMEHTa (PaKTHYECKOTo 3ajeprKaHus JIMIA, MOJ03PEBAEMOI0 B COBEPIICHUU
NPECTYIUIEHUS, B ClIy4asiX, IPEAYCMOTPEHHBIX cTarbsiMd 91 m 92 Hacrtosmiero
Konekca; ¢ mMoMeHTa Bpy4YeHHMs YBEAOMJIEHHS O MOJO3PEHUU B COBEPUICHUU
IIPECTYIUIEHUS B MOPSAAKE, YCTAHOBIEHHOM cTartber 223.1 Hactosmero Koaekca; ¢
MOMEHTa OOBSBIECHUSA JIMIy, MOJ03PEBAEMOMY B COBEPILICHHH MPECTYIUICHHUS,
[OCTAHOBJIEHUS O HA3HAYEHUH Cy1€0HO-TICUXUAaTPUUECKOM IKCIIEPTU3bI; C MOMEHTA
HayaJla OCYIIECTBJIEHHMS MHBIX MEp MPOLECCYaTbHOIO MPUHYXKACHUS WM HHBIX
npoleccyalbHbIX — JEHCTBUI, 3aTparuBaloIlMX TIpaBa M CBOOOJIBI  JIMIIA,
II0JI03PEBAEMOI0 B COBEPILICHUH ITPECTYIIEHUS; C MOMEHTA HayaJla OCYILECTBIICHHUS
pOLIeCCYyaIbHBIX JEHCTBUM, 3aTParuBaroIIUX MpaBa U CBOOO/IbI JIUIIA, B OTHOIICHUH
KOTOPOTO TPOBOJUTCS TMPOBEpKA COOOIIEHHS] O TMPECTYIUIEHUH B TOPSJKE,
npeaycMoTpeHHOM cratbel 144 Hacrosmero Konekcay.

Tak, mepeyeHb MOMEHTOB BCTYIUICHHS aJBOKaTa B YrOJOBHBIA MPOIECC
ABJISIETCSL  IOCTATOYHO OOMIMPHBIM. DTO MPEJOCTABISIET BO3MOXKHOCTH B
HauOOJBIIEH CTENEHN OCYIIECTBIIATh IEATEIbHOCTD MO 3AIUTE IpaB U 3aKOHHBIX
WHTEPECOB JIMIA, KOTOPBIA HYXIAETCS B 3amiure. B TOM 4Ymuciae Takol CIHCOK
COOTBETCTBYET 3aKOHHOMY IpaBy Ha 3allUTy, KOTOPOE TIapaHTHPOBAHHO
POCCHMCKMM  3aKOHOJATEIbCTBOM, @ TaKK€ IMPEANoiaraer BO3MOYKHOCThb
peanu3aliu JaHHOrO IpaBa B MOJHON Mepe. MOXXHO cKa3aTh, YTO MPUBIICYCHUE
aJIBOKaTa B YTOJIOBHBIN MPOLIECC JOJKHO OBITh OCYIIIECTBIEHO KaK MOYKHO paHbIIIE.
DTO CBA3aHO C TEM, YTO aJBOKAT-3aLIUTHUK, SBISSCH YYACTHUKOM YTOJIOBHOIO

nporecca, 00J1aJaeT COCOOHOCThIO K 00Jiee 00BEKTUBHOMY, OECIIPUCTPACTHOMY U
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CIIPaBEJIMBOMY aHAIU3Y CJIOKHUBILICHCS CUTYallMU, YEM JIMI0, KOTOPOE HYXKJIAETCs
B 3aILIUTE.

Tem He MmeHee, eciu OOpaTUTHCS K MPAKTUKE, TO MOXKHO 3aMETHUTh, YTO
HEpPEAKO JHMIa NpUOEraroT K IMOMOIIM aJBOKaTa YK€ IOCJIe TOro, Kak ObLIO
BO30Y)KJICHO MPOTHB HHUX YTOJOBHOE jaeno. M Takoe OOCTOSTENBCTBO SIBIISCTCS
JIOCTaTOYHO HEraTHBHBIM. BBHIy dero ciaemyer crnocoOCTBOBATH MOBBINICHUIO
YPOBHS JOBEPUS K AABOKATCKOM 1€ TEIBHOCTH. KpoMe TOro, BaKHO COJIEMCTBOBATH
Pa3BUTHIO B CO3HAHUU TPAXkIAH MBICIH O TOM, YTO KBaJTU(UIIUPOBAHHBIN aJBOKAT
00J1a1aeT BO3MOXKHOCTBIO MPENOCTABUTH 3AIIUTY HAMHOTO TPAMOTHEE, YEM MOTYT
IrPpaXXIaHE CAMOCTOSTENBHO.

[lcuxonornyeckasi ypaBHOBEIIEHHOCTb, CIIOKONMCTBHE U CACP>KAHHOCTH IO
OTHOILIEHHIO K CYIIIHOCTU YTOJIOBHOTO JIeJ1a, KOTOPOE ObLIIO BO3OYKIEHO HIIU MOXKET
OBITH BO30YXEHO MTPOTUB JIOBEPUTENIS aJIBOKATA — 3TO OJHO U3 MPEUMYIIECTB €r0
npodeccuoHaIbHON aesTenbHoCcTH. Erie 01HON 0COOCHHOCTHIO U PEUMYIIECTBOM
SIBJISICTCS 3HAHUE aJIBOKATOM TPABOBBIX M MOPATLHBIX HOPM, KOTOPBIE HEOOX OMMBI
JUISl OKa3aHWs TMOJHOLEHHOW 3alllUThl MpaB MOA3AIIMTHOro. B cBoro ouepens,
aJIBOKAT CIOCOOEH oOpaiiaTh BHUMAaHHE Ha TMPOIECCYabHbIE OITUOKH, KOTOPHIE
COBEpINAIOT TMPEACTABUTEIM OpPraHoB TMPABOMOpsAKA, a Takxke o0yanaer
CIIOCOOHOCTBIO K OTCJIKUBAHUIO CBOEBPEMEHHOCTH MPOLIECCYAIbHBIX JIEHCTBUN U
BBICTPAMBAHUIO IPAMOTHOM JIMHUU 3aIIUTHI.

Y CTaHOBUTH TICUXOJIOTMYECKYIO CBSI3b C JIMIIOM, KOTOPOMY HEoOXoauma
3alIMTa — 3TO HEMAJIOBAXKHBIN MPOLIECC IEITENLHOCTH aIBOKATa HA TAKOW CTaJINH,
KaK mpeaBapurelibHoe pacciienoBanue. [1o maennio A.B. KnummHo#, ycrensslii
pe3yabTaT MAESITENbHOCTH aJBOKaTa HAXOAUTCA B MPSAMOW 3aBUCUMOCTH MU OT
CIIOCOOHOCTH TIOHATH CTPYKTYPY JIMYHOCTH CBOETO JoBepuTels. HaunHas ¢ mepBoro
JTHSI B3aUMO/JICUCTBUSI BAXKHO TPAMOTHO CKOPPEKTUPOBATh MEKIUUYHOCTHBIE CBSI3U C
MOJ[3AIUTHBIM. A J1ajiee U CO BCEMHU CYOBEKTaMH, YYACTBYIOIIMMHU B YTOJIOBHOM
nporecce. HeoOXonMMO OTBICKaTh TakKWe JIOTUYECKHE W HIMOIMOHAJbHBIC
apryMEeHTBI, BBITOJHBIC [JII JIOBEPUTENs, KOTOpble OYyIyT MaKCHMaJbHO

Y6GJII/IT€J'IBHBIMI/I I KQKA0ro Y4aCTHUKAa WMHAWBHUAYAJIBHO. B Tom umcne BaxkHa

26



0TpaboTKa € MOA3ALUIUTHBIM MCUXOJOTUYECKON CTpATErnu €ro MoBEJAEHUsl B XOJIe
CJIC/ICTBHUS U TAJIBHEHIIIETO CY0MPOn3BoICcTBa [6].

Cl0)KHO HE COTrJIaCUTHCS C BBIIIECKA3aHHBIM MHEHHMEM, IIOCKOJIBKY B
JIEMCTBUTEIIFHOCTA HEMAaJOBa)KHO HAWTH, TaK Ha3bIBa€MbI OCOOBIM MOAXOJ K
noj3ammuTHoMy. Benp 310 Oymer crnocoOCcTBOBAaTh TOMY, YTO OH OYAET YECTeH CO
CBOMM aJBOKATOM, B MaJICHIIUX MOJPOOHOCTAX PACCKaXET MPaBAMBYIO LEHOYKY
COOBITUH, KOTOPBIE HEMTOCPEACTBEHHO U IIPUBEIIN €0 K YTOJIOBHOMY JI€NTy, @ TOUHEE
K TOJO3PEHUI0 WM OOBMHEHHIO €r0 B COBEPILEHUHU MPECTYNHOro JesHus. Eciu
MEX]y aBOKAaTOM M €ro MOJ3aLUTHBIM HE Oblja YCTAHOBJIEHA CBA3b, TO MOL'YT
BO3HHUKHYTH [TIPOTUBOPEYMS B CJIOBAX U IEUCTBUSIX aBOKATa M TOT0, KTO HYXIAETCs
B 3alIMTe. B CBSA3M ¢ 4eM aJBOKaT M MOA3AIIUTHBIM MOTYT IONACTh B CIOXKHYIO
cutyauuio. Tak, Hanpumep, aJBOKaTOM, KOTOPbIM yOEKIEH B MPAaBUILHOCTH CBOMX
NeUCTBUM, OyIyT OCYLIECTBISATHCA JEUCTBHS, YCYTYOJISIIOIIME MOJIOKEHUE
NOJ3AIIUTHOIO. A 3TOr0 HU B KOEM CIIy4ae HEJIb3sl JONMYCTUTh. BBUAY 4ero, MOXHO
OTMETHTb, YTO MEXAY aJIBOKATOM M €r0 MOJA3AIUTHBIM 0053aTeIbHBIM MOPaJIbHbIM
AJIEMEHTOM JI0JKHO OBITH JJOBEPHE, O YEM Yy>K€ YIIOMHUHAJIOCh B IPEABIAYIIEH TI1aBe.

[Tomumo mpoyero, cymiecTByeT Kiaccu(UKalUs JUYHOCTHBIX KayecTs,
KOTOpBbIE€ JOJDKHBI OBITH Yy aJBOKaTa, HEOOXOIUMBIX JUIsI TOIO, YTOOBI YCIEIIHO
OCYILECTBIIATH 3aLUTY JIMIA, KOTOpOMY HykHa 3amuTa (A. JleBu u A. Ilankun). K
TaKUM KadyeCcTBaM OTHOCSTCS MOTHBAallMOHHO-LIICHHOCTHBIE, I103HABATEJIbHBIC,
HMOIIMOHAIBHO-BOJICBBIE, XapaKTEPOJIOTHICCKHE U KOMMYHHUKAaTHBHBIC [11].

Kak TOnbKO rpaxqaHvH 3aJ€pKUBACTCA WM HAYMHAETCS HAXOIAUTHCS TIOL
CTpaXed, OH HaACISIETCA 3aKOHHBIM IIPAaBOM HMETh BCTPEYM CO CBOUM
npencraBuTeneM. AOCOMIOTHASI CEKPETHOCTh — 3TO TO YCJIOBHE KOHCYJIbTALWU,
KOTOPOE JOJKHBI cOOM0IaTh Beero. [lpu 3TOM HUKTO HE MOKET OrpaHUYUTh 3TO
IIpaBo. HckiroueHnem SBIIFOTCS ciryJau, pErJaMeHTHPOBaHHBIE
3aKOHOJATENBCTBOM. Y CIIOBHEM I 3TOTO SIBISETCS TO, YTO TAKUE OTPaHUYECHUS
JOJKHBI HECTH 32 cO00M Moaiep kaHre IpaBoIopsIKa.

Tem He meHee, ecTh Takue TPeOOBAHUS, COOJIIOJIEHUE KOTOPBIX HEOOXOIUMO

JJIA TOTrO, YTOOBI aIBOKATy ObLIa A03BOJICHA BCTpE€Ya C MOAO3PCBACMLBIM WU
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oboBunsiembiM [21, c. 243]. B mnepBywo ouepeab HEOOXOAUMO NPEAbSBICHHE
aZBOKATOM  OpAEpa IOPUAMYECKOM  KOHCYJIbTAallMM, MOATBEPKIAIOIIMN U
JOKa3bIBAOIINM KOMITETCHIIUIO 3aIIUTHUKA.

Ha »sTane mpenBapUTENbHOrO pacciieOBaHUS aJBOKAaTOM COOHMPAIOTCS H
BBISIBJIISIFOTCSI OOCTOSITENBCTBA, KOTOPbIE MOI'YT MOMOYb ONPABAATh WM CMATYUTh
OTBETCTBEHHOCTbH JloBepuTeNs. Tak, afBOKaT UMEET MOJIHOE MPaBO CPOPMUPOBATH
JI0Ka3aTeIhCTBEHHYIO 0a3y, 4To perinameHTrpoBaHo cT. 86 YIIK Poccuu. B atoit xe
CTaThe, @ UMEHHO B I1. 3, MEPEYUCIICHBI CITIOCOOBI, KOTOPHIE OH MOXKET UCIIOJIb30BaTh,
4TOOBI COOMPATH J0Ka3aTenbcTBa. [lepeuncium, kakue NEUCTBUS aBOKAT MOXKET
OCYILECTBIISTH:

— MOJYy4YaTh BEUIW, JOKYMEHTHI U APYTUE CBEICHUS;

—  OIpalIMBaTh JIMII, €CJIA OHU JAIOT Ha 3TO COIJIACHE;

— uCcTpebOBaTh CIpaBK{, XapaKTEPUCTUKHM M MHBIE JOKYMEHTBI OT
roCyJapCTBEHHBIX OpraHoB M MECTHOIO  CaMOYIpaBJIEHUS,
OOIIECTBEHHBIX OpraHU3AIMI U COI030B, B 00SI3aHHOCTH KOTOPBIX BXOJUT
IIPEAOCTABJIEHUE 3ANPAMINBAEMBIX JOKYMEHTOB WU K€ UX KOIUU.

Hcxonss w3 TOro, 4ro aaBOKAaT NPUHUMAET YYacTHE B CJIEACTBEHHBIX
JEHUCTBUSAX, HA TONIPOCE EMY ITO3BOJISIETCS 3a/1aBaTh BOIPOCHL. OTHAKO CIIEI0BATEID
MOXET UX OTBECTH, HO B KOHEYHOM UTOT€ OHH HEMPEMEHHO JOJDKHBI OTMEYaThCs B
IIPOTOKOJIE CIECACTBEHHOT O JECUCTBUS.

AJBOKAT He 0053aH MPUHUMATh Y4acTHE B CJIEACTBEHHBIX JEUCTBUSAX, ITO
ABJIeTCS JUIIb mnpaBoM. OJHAKO Ha NPaKTHKE OBIBAIOT OOCTOSATENBCTBA, IPU
KOTOpBIX Takoe MpaBO CTAaHOBUTCS 00s13aHHOCTHIO. Hampumep, Kk HUM OTHOCSATCS
00CTOSITENBbCTBA, KOIJA: IMOA03peBaeMblii  (OOBHHSIEMBIN) Kelaer, aJBOKaT
y4acTBOBAJl B XO/I€ CJIEJICTBEHHBIX JACUCTBUIl; B ciydyae, KOrja OOBHUHAEMbIN
ABJISIETCSI HECOBEPIIEHHOJIETHUM. A TakXe, €clidi OOBUHSEMBId MO NpPUYMHE
HEJOCTAaTKOB NCUXMYECKOT0 U (PU3UYECKOro 3J0POBbS HE UMEET BO3MOKHOCTH K
CaMOCTOSITEJIbHOMY OCYILECTBIICHUIO 3aIUTHI CBOMX MPAB ¥ 3AKOHHBIX HHTEPECOB.

B cBoro ouepenb, B 00s13aHHOCTH CJIEOBATENSI BXOJUT 3apaHEe OMOBEIIATh

aBoKaTra, Korga Hu ric 6y,HYT IIPOBOAUTHLCA JTI00BIE CJIICACTBCHHEBIC I[GflCTBH?I.
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brIBalOT cily4yau, KOrja 3alllMTHUK HE MOXKET MMPUHSATh B HUX YYaCTHUE, B ’TOM Clly4yae
OH MMEET BO3MOKHOCTh HAaIlMCaTh 3asBJIEHUE, B KOTOPOM MPOCUT NEPEHECTH AATy
WIM BpeMs UX MpoBeaeHus. [71aBHOE, 4TOOBI 3TO HE MEIIal0 HAWTU HUCTUHY IO
YTOJIOBHOMY JIEINY.

Ecnmu crmenoBarens HECBOEBPEMEHHO OIOBECTUT aJIBOKATA O HAMEYECHHOM
NIPOBEJICHUU CJICJICTBEHHBIX JCHCTBUN, TO UM OyayT TpyOO HapyIIeHbI TpaBa
aJBOKara.

BaxxHpIM n1E€HCTBHEM CO CTOPOHBI aJBOKATa B XOJ€ IIPEABAPUTEIBLHOIO
paccieloBaHus SBISETCS HE TOJIBKO (hOpMHUPOBAHUE JOKA3aTEIHLCTBEHHOM 0a3bl, HO
ele ¥ 3HaKOMCTBO €O BceMHu Matepuanamu nena. Korma aaBokaTtom OyayT
pacCMOTPEHbl W M3YYEHbl BCE€ MaTepHabl IO JEIy, OH HUMEET BO3MOXKHOCTh
BO3paXXaTh IO 3HAYUMBIM ISl OXPAHBI MPAB U 3aKOHHBIX MHTEPECOB JIOBEPUTENS
00CTOSATENbCTBAM. ['maBHBIM MOMEHTOM SBJISIETCS oOs3aTenbHast
apryMEHTHPOBAHHOCTh XOJATANCTBA, MPEICTABIIEMOrO aIBOKaTOM. B nmpoTnBHOM
ciTydae MpU HaJTWIMU 0OOCHOBAHHOT'O OTKa3a B XOAATalCTBE, CIEAOBATENb BIIPaBe
€ro OTKJIOHUTb.

B cnydae, xorga agBoKaTy M3BECTHBI BCE MAaTrepuajbl Jena, TO U caMmoOMy
MIOA3AIUTHOMY OHM TOXE€ U3BECTHBI, B TOM YHCIIE OHU OCBEAOMIISIFOTCSI HE TOJIBKO
O MPOBEJECHHBIX OpPraHaMM CIIEJICTBUS M JO3HAHUS JCHCTBUSAX, HO U 000 BCEX UX
JTadbHEeHUIIUX HaMepeHusX. Bee atu oO6cTosiTenbcTBa U (DaKThI 1atOT BO3MOXKHOCTD
aJIBOKaTy OKa3bIBaTh COIMPOTUBIIEHWE OpraHaM pacCi€AOBaHUS B ICSITEIbHOCTH IO
JIOKa3bIBAHUIO OOCTOATENBCTB JIea.

Takum  oOpazom, aJBOKAT-3alIMTHUK  Y4acTBYeT  HAa  CTaJuH
NIPEIBAPUTEITHHOTO PACCIEIOBAHUS ISl TOTO, YTOOBI 3aIIUIIAThH TIPaBa M 3aKOHHBIE
uHTepechl mnoj3ammuTHoro. K HauOonee 3HAYMMBIM 3a/layaM aJIBOKaTa B XO/JI€
JTAHHOM CTaJMM OTHOCHUTCS HEJOIMYIIEHUE MPUMEHEHUS KaKoro-1ru00 BO3JACHCTBUS
Ha TMOA3AUIUTHOTO, B TOM 4Hcie (OPMUPOBAHUE JI0KA3aTEIbCTBEHHON 0a3bl,
KOTOpasi CocoOHa MPHUBECTH K ONMPABIAHUIO WM CMSTYEHHIO OTBETCTBEHHOCTH

OOBHHSEMOTO. KpOMe TOrO, BaYKHOU sazxatleﬁ SABJIACTCS OOCCIICUUTH YCIIOBHA,
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rapaHTUpyIoIMe CcoO0JIoIeHHe KOH(UIECHIMAIBHOCTH HH(OpMALUU, KOTOPYIO
COOOIIIAeT aIBOKATY OOBHHSIEMBIIA.

Hamu ObuiM paccMOTpeHbl MOMEHTBI, C KOTOPBIX 3alIUTHUK NPUHUMAET
y4acTHe B MpoIEecce. ITU MOMEHTHI periiameHTupoBansl 4. 3 cT. 49 YIIK Poccuu.
BaxXHOCTh yyacTusi 3allUTHUKA HA CTaJMHM MPEIBAPUTEIBLHOIO PpPacCiIeIOBAHUS
OpOSIBISIETCSl U B TOM, 4YTO, BO-TIEPBBIX, OH CIOCOOEH oOpamiarh BHUMaHUE Ha
npoleccyalbHble OIIMOKH, KOTOpPBHIE COBEPLIAIOT MPEICTABUTENM OPraHoB
NPABOMOPSAKA; BO-BTOPBIX, OOJAJaeT CIOCOOHOCTBIO K  OTCIIEKHUBAHUIO
CBOEBPEMEHHOCTH MTPOLIECCYATbHBIX IEUCTBHM U BHICTPAUBAHUIO TPAMOTHOM JTUHUU
3aIlUTHI.

[Tomumo mpoyero, Mbl B OYEpEeNHON pa3 yOeAWwInCh, YTO YCTaHOBUTH
IICUXOJIOTMYECKYIO CBSI3b C JIMLOM, KOTOPOMY HeoOXoauma 3amlura — 3TO
HEMAJOBAXKHBIM IMpOLIECC JEATEIbHOCTH aJBOKAaTa Ha TaKOW CTaauu, Kak
npeaBapuTenabHOe paccienoBanue. Eie Hamu Obliia paccCMOTpeHa Kiaccuukarms
JMYHOCTHBIX KAYECTB, KOTOPHIE IOJKHBI OBITH y aIBOKATa, HEOOXOTMMBIX JIJISl TOTO,

YTOOBI YCIICHIHO OCYHICCTBIIATH 3allUTY JINId, KOTOPOMY OHA HY’KHA.

2.2 YyacTHe aiBOKAaTA-3aIIMTHUKA B Cy/ie NIePBOil MHCTAHIUHA

Jlanee cneayer W3y4yuTh BOIIPOC, CBSI3aHHBIM C ydYacTHEM aJlBOKaTa-
3alllUTHUKA B CyJle TIEPBOM MHCTAHIMU. JlaHHAs cTaiusl UMEET BaKHOE 3HAUCHHUE B
IPOLIECCE PACCMOTPEHHS YTOJIOBHOIO Jiefla. DTO CIEAYET U3 TOr0, YTO Pe3yJIbTaThl
POBEACHUSI CyIeOHOr0 pa30oupaTeNbCTBA MPEAOCTABISIOT OTBETHl Ha BOMPOCHI,
KOTOpPbIE UHTEPECYIOT BCEX YYACTHUKOB mpoliecca. K Takum BormpocaM OTHOCSITCH,
B IIEPBYIO OYEPE/Ib, BAHOBHOCTH MOJICYAUMOT0 B COBEPIIEHUN IPECTYIHOTO ACSTHUS
Y KaKOW pa3Mep HaKazaHusl HA3HAYUT eMy Cy. B cyne aiBokaT-3alllUTHUK 3aHUMAET
Oosee yBepeHHyIo no3unuio. OH omrymaer ceds cBOOOIHEE, MOCKOIbKY CTaaus
cyneOHOro paszOupaTelbcTBa MPEAOCTaBIACT €My OOJbIIe IIAHCOB IS
OCYIIECTBJICHUS 3aIUTHI CBOETO JOBEPUTENIS, HEXKEIU CTAIUS MPEIBAPUTEIHHOTO

pacciieioOBaHHsI.
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[Ipou3BOACTBO B Cylle MMEETCs] BO3MOXKHOCTh MOJENHUTh Ha jABa dTama. K
NEpPBOMY 3Taly OTHOCUTCSI MOJArOTOBKA K CyIeOHOMY 3acCeIaHHIo, a KO BTOPOMY —
HEIMOCPEACTBEHHO CyAeOHOe pa3dupaTenbcTBO. [loroBoprM 00 OCHOBHBIX BHJIAX
NEeATENbHOCTH aJJBOKAaTa B KOHTEKCTE OTMEUYEHHBIX ITAIOB.

Takas cragusi, Kak MOJATOTOBKA K CyI€OHOMY 3aCEAaHUIO, XapaKTePU3YeTCs
AKTUBHOW JESTEIBHOCTBIO aJBOKaTa. 3]€Ch NPOSBISAETCA JONOJHUTENbHAS
BO3MOXXHOCTH JIJISl HETO 03HAKOMHUTHCS € J1e710M. CTOUT cKa3aTh, YTO, €CIIM a/IBOKAT
HavaJl MPUHUMATh y4acTUE B JaHHOM YTOJIOBHOM JIeJi€ B MEPBBIN pa3, TO JIJIsi HETO
aTa cTaaus OyleT ABIAThCS Hanbosee BaXKHOM.

JlanHast craaMs TPEAOCTaBIISeT  aJBOKATY-3alUIUTHUKY BO3MOXHOCTb
HEMOCPEJCTBEHHO OTCTaWBaTh MO3ULMIO, MpaBa M 3aKOHHBIE HHTEPECHI CBOETO
noJ3aluTHOro. B 3TOM mporecce anBokar NpuUOOpPETaeT AOBOJBHO LIMPOKHIA
nepedeHb IMpaB, KOTOpbIM packpbiBaercsa B cT. 248 VIIK Poccum. Tak, anBokar
MOKET MCCIEA0BaTh JOKAa3aTeIbCTBEHHYIO 0a3y, M3jlaraTb COOCTBEHHOE MHEHHE
OTHOCHUTEIIbHO OOBUHEHHS U €r0 00OCHOBAaHHOCTHIO, BHIPAYKATh HECOTJIACHE ITYTEM
IpEICTaBIICHNs XoAaTaiicTBa. B TOM 4uCIlle BBICKa3bIBATHCS IO IOBOAY MEpHI
HAaKa3aHUs U 110 NHBIM TEMaM, KOTOPbIE BO3HUKAIOT B XOJ€ MPOLECCa.

WNHorna GwIBaroT ciyyau, Korja cyneOHoe pa3oupaTeabCTBO OTKIIAIbIBAETCA.
Hamnpumep, 310 ObIBaeT, Korja agBOKaT HE MOXET MPUCYTCTBOBATh B CYAE IO
YBKUTEJIbHBIM MPUYMHAM U €r0 HEKOMY 3aMeHUTh. Eciu jke 3aMeHa ecTb, TO eMy
JAI0T BpEMsl, KOTOPOE pacCUYMTAHO HA O3HAKOMJIEHHE C MaTepraliaMu jiena. Tak oH
CMOET OBITh FOTOBBIM K CyleOHOMY 3acefaHuto. CTOUT OTMETUTh, YTO €CIU Ha
CMEHY 3alllUTHHKA NPHUXOAMUT 3aMEHA, TO T€ NMPOLECCyalIbHbIE AEHCTBUSA, KOTOPHIE
OBUIM COBEpIIICHBI paHee, He Bocpom3BoasaTes [15, ¢. 230]. Ho ects yciioBue, npu
KOTOpPOM JEHCTBUS MOT'YT IOBTOPUTHCS — 3TO XOJaTalCTBO CO CTOPOHBI aJIBOKATa-
3alIUTHUKA.

Uro kacaercs I0OKa3aTENIbCTBEHHOM 0a3bl, HMEIONICICS y aaBoKaTa-
3alUTHHUKA, TO OHA TMPEIOCTABIISIETCS UM CYyIy, a CyA Yy>e€, B CBOIO O4Yepepb,

IMPUHUMACT PCIICHUC I10 ITOBOAY H€06XOI[I/IMOCTI/I HpHO6Hl€HI/IH JaHHBIX CBGI[GHI/II\;I
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K MarepuajgaM yrojioBHoro jnena. [Ipu 3ToM cya MCXOAUT TOJNBKO M3 MPUHIIUIIOB
OLICHKU J10Ka3aTeJIbCTB.
CTouT OTMETUTh, UTO aJIBOKaTaM PEKOMEHJYETCSl COCTABISATh aJBOKATCKOE
Jen0. DTO TMOJIOKUTEILHO BIUAET Ha OCMBICIIEHUE M 3allOMUHAaHuUE jaena. B Tom
YHCJIE C €0 MOMOIIBI0 OCYIIECTBIISICTCS YMOPSA0YNBAHNE MTOTOKAa MH(OPMAIIUH,
KOTOpas OblIa TIOJyYeHa Ha MPEABIAYIIECH CTaanuu, a UMEHHO — MPEABAPUTEILHOM
paccinenoBanuu. Kpome Toro, wuHbOpmanuu, TOSBUBIICHCS BIOCIEICTBUU
O3HAKOMJICHUSI C MaTepuajaMd yroJIOBHOTO  Jiela I[OCJe  3aBEpIICHHS
paccieloBaHus U COCTaBJICHUSI OOBUHUTEIIBHOI'O 3aKII0UEHUs (aKTa).
Bo Bpems mnoarotoBku K cyneOHOMY pa30UpaTeNnbCTBY MPOSIBISETCS
HEO0OXOIUMOCTb B IPOBEICHUHU CBUIAHUS aJBOKATa CO CBOUM MOI3AIUTHBIM IS
— YCTaQHOBJICHHMSI  TICUXOJIOTHYECKOr0 M (PU3UYECKOrO0  COCTOSHUS
NOJI3AIUTHOTO;

—  YTOYHEHUS MO3UIIMH 3aIIUThI, KOTOPYIO CTAaHYT MOAAEPKUBAThH aIBOKAT U
NOJI3AIUTHBIN B Ipoliecce cyAeOHOro 3ace/lanus;

— YTOYHEHUSI MOMEHTA IMOJYYCHHS KOMUU OOBHHUTEIBHOTO 3aKIIOUCHHS
(axTa);

— Pa3bsICHEHHUsI JIOBEPUTEIIIO €ro 3aKOHHBIX TIPaB B POJIM MOJICYUMOT0;

—  BBISICHEHHUS TOTOBHOCTH MOA3AIIUTHOIO K CyICOHOMY 3aceaHuIo;

— COrJacoBaHUsl BONPOCOB IO XOJATaiCTBaM, KOTOPbIE MMEET >KEIaHHE

3asBUTh CTOPOHA 3aIlUThI B CyJICOHOM pa3OUpaTenbCTRE.

JlocTaTOYHO CYIIECTBEHHBIM NPEUMYIIECTBOM paccMaTpUBaeMOW HaMu
cTaanu (MOATOTOBKA K CyAeOHOMY pa3OupaTelibCTBY) MOXKHO Ha3BaTh TO, YTO €CTh
BO3MOKHOCTb 3asIBJISITh XOJaTalCTBa Pa3IMuHOrO Xapakrepa. B aTom nposBisieTcs
JIOTIONTHUTENIbHAST 3alfuTa TpaB TMOJ03PEBAEMOT0 (OOBHHSIEMOT0), TOCKOIBKY
3asBJICHHBIC XOJIaTaliCTBa MOTYT Pa3pelIUThCA B €ro Moyib3y. B Tom dymcie 31o
MOBJICUET KapAUHAIbHbIE U3MEHEHUS Mopsiika cyAeOHoro 3acenanus. YTo kacaercs
CIIUCKAa BO3MOXKHBIX XOZAaTaiiCTB, KOTOpPbIE MOKHO 3asiBUTh, TO K HHUM MOYHO
OTHECTU TaKHe, KaK: XOAaTaliCTBO O MPOBEJECHUU MPEBAPUTEIHLHOTO CIIYIIAHMUS,

XO0JIaTaliCTBO O pPACCMOTPEHHHM YTOJIOBHOT'O Jejla C Yy4YacTHEM MPUCSHKHBIX
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3acenarenieil. A Takke B Cllydae COrjlacus C MPEabsSBICHHBIM OOBUHEHHUEM CO
CTOPOHBI OOBHHSIEMOI'0, TO XOJATaWCTBO O IIOCTAHOBIICHUM TMpUrOBopa 0€3
MPOBEACHUS CYAeOHOTO pa3OoUpaTeNIbCTBA, YTO XAPAKTEPHO MJII 0COOOr0 MOpsIKa
pa3oupaTenbCTBa.

Ecmu ucxonute u3 nosunun KoncturynmonHoro cyga Poccun monoxeHus
yactu 2 ctatbu 228 u yactedt 2, 3 crarbu 231 VIIK Poccum «mo cBoemy
KOHCTUTYILIHOHHO-TIPAaBOBOMY CMBICITY MpEeIoararoT HE00XOAMMOCTh
obOecrieueHus 0OBUHIEMOMY TpaBa y4acTBOBAaTh B PACCMOTPEHUH CYJOM BOIpOca
00 m30paHuM MEphl MPECEUCHHS B BUC 3aKIIOUCHUS MOJI CTPaxy, O MPOJIJICHUH
CpoKa cojiep KaHus MO/ CTpaXKel Uik 00 OCTaBJICHUU IAHHOW MEphI ITpecedueHus 0e3
U3MEHEHUS, W3JI0)KUTh CBOIO TMO3UIMI0O M TPEACTAaBUTh B €€ MOATBEPKICHHUE
HEOOXOAMMBIE JI0Ka3aTeabcTBay [16].

B nocraHoBieHMM 0 Ha3HAYECHUM CYAEOHOT0 3aceaHus periaeTcs BOIpoc O
TOM, Kakas Oymer BbIOpaHa Mepa TnpecedeHus. Mcxoms W3 3TOr0 MOXKHO
IIPEATIONOKHUTH, YTO  BBIABIACTCA  HEOOXOJAUMOCTH B IIPOBEICHUU
npeaBapuTeNbHOrO ciaymanusa. IlpeamonmaraeMm, 4rto 3T0 OyaeT emne JIydiie
CIOCOOCTBOBATh OOECIEUEHUIO TPaB OOBUHSEMOIO MO BOMPOCAM, CBSI3AHHBIM C
Mepoil mpecedyeHus. BBuay 4yero, BO3M0OXKHO, HEOOXOUMO BKJIIOUUTH B NEepeUYEHb
OCHOBAaHUM [IJII TPOBEJACHUS TPEIABAPUTEIHHOTO CJYIIAHUS PACCMOTPEHHUE
BOIIPOCA, CBSA3AHHOTO C MPUMEHEHUEM B OTHOIICHUU MOACYIUMOr0 TaKOW MEpHI
pecedyeHus, Kak 3aKJIF0YeHHUE IO/ CTPAXKY.

BriHeceHue cyJoM MOCTaHOBJICHUS O Ha3HAUY€HUM BPEMEHH, MECTa W JIaThl
NPOBENICHUS CyAeOHOr0 3acedaHusi TPOUCXOMUT BIIOCICACTBUU  3asIBICHHUS
HEOOXOIMMBIX XOJaTAalCTB U pa3peIIeHUs BCEX BOMPOCOB 10 JENTy Ha IIEPBOM dTarle.
OO0 >TOM CTOPOHBI YTOJIOBHOTO MPOU3BOJICTBA JTOJKHBI OBITH U3BEIICHBI 32 5 CYTOK
710 Hayaya cy1eOHOro 3aceianus.

CynebHoe pa3OoupaTebCTBO OCYIIECTBIISICTCS Ha TMPOTSHKCHUU UYETBIPEX
9TanoB. AJBOKAT-3alIUTHUK YYacTBYeT Ha KaxaoMm odtame. Mrak, cyneOHOe

paB6HpaT€HBCTBO ACIIUTCA Ha: IMOATOTOBUTCIBbHYIO YacCThb, Cy,ZI€6HOC CJIICACTBUC,
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NIPEHUSI CTOPOH M TOCIIETHEE CIIOBO MOACYAMMOro. Jlamee paccMOTpUM KaKIbli
JTall.

Ha moaroroBuTenbHOM 3Tane MNPOUCXOAUT 3HAKOMCTBO CYIbU C
MOACYAUMBIM, a TaKXe MPEJOCTABIECHUE CTOPOHAM BO3MOYKHOCTU 3asBUTh
xojaTaicTBa M oTBOJBI. Kpome Toro, oOBsBIsE€TCA COCTaB Cyda U Apyrue
YYaCTHUKH CYyAeOHOT0 3acenanrs. 3HAKOMCTBO MPOUCXOIUT ITyTEM YCTaHOBJICHUS
JIMYHOCTH MOJACYAUMOro. B TOM uucie cyaps pa3bsACHSIET JaHHOMY JIUILY [paBa U
BBISICHSIET, KOT'/1a OOBHUHSIEMOMY BPYYWJIM OOBHHUTEIHHOE 3aKIIOUYEHUE WM aKT —
BOBpEMSI JIM 3TO ITPOU3OILIO.

B ciyyae oTcyTcTBUS OJICYAMMOro B IMpoliecce CyneOHOro 3aceaHus IO
MpUYMHAM, OTpakeHHBIM B 4. 5 cT. 247 VIIK Poccun, cynbsi TOMKEH BBISICHUTD,
BPYUYWIH JM 3alUTHUKY KOMHUI0O OOBHMHUTEIBHOIO 3aKJIIOUEHHUs, aKTa WU
MOCTAaHOBJIEHUS MPOKypopa 00 M3MEHEHHH OOBHUHEHMS W JaTy BpyudeHus. BBumy
YEero BaXKHO OTMEHUTb, YTO CIIyIIAHUS IO JIeJly HE MOTYT OBbITh Ha4aThl paHblie 7
CYTOK CO JTHSI IOJIyYEHUS 3alIUTHUKOM KOITHH JAHHBIX JOKYMEHTOB.

3aTeM Ha paccMaTpUBa€MOM HaMU 3Tale y 3allUTHUKA €CTh BO3MOXXHOCTh
XOIaTalCTBOBATH O TOM, O YE€M OH XOJAaTauCTBOBAJl B XOJ€ IPEIBAPUTEIBHO
paccanenoBanus. Kpome Toro, oH MOXKET 3asIBISATh U HOBBIE XOaTaiicTBa. B cinyuae,
KOrjJla CyJ OTKa3al B YAOBJIETBOPEHUM XOAATAHCTBA, CTOPOHA 3alIUThl MOXKET
X0JJaTalCTBOBAThH MOBTOPHO HA CTaJMU CYA€OHOI0O CIEACTBUS.

CneaoM 3a MOATOTOBUTEIBHON YacThlO CyIEeOHOTO CIEACTBHUS, HACTYNAET
3Tam caMoro cynedHoro cineactBus. OH XapaKTepU3yeTcsl TE€M, YTO aJIBOKATOM-
3aIUTHUKOM TIPEJICTABIIACTCS JOKA3aTeILCTBEHHAS 0a3a B MOJIb3Y MO3AIIUTHOTO.
CTOUT OTMEHUTD, YTO MO CPABHEHUIO C ATANIOM MPEIBAPUTEIHHOTO PACCIICIOBAHMS,
B XOJIe CyJIeOHOTO CIICJCTBUS aJBOKAT-3AIIMTHUK UMEET HECKOJIBKO OOJIbIIE MpaB
OTHOCUTENIHHO TPEJCTaBICHUS JOKA3aTeIhCTB. BBIOOp TAKTHKM MpeACTaBICHUS
JIOKa3aTEeNbCTB JICKUT Ha 3alUTHUKE. OH MOXKET MPECTABIATh JOKA3aTEIbCTBA B
A000M  MOpsiAIKE W MOdTamHo. [akke B Mpolecce  MpeCTaBICHUS
JI0Ka3aTeILCTBEHHOM 0a3bl aIBOKAT-3alUTHUK MOKET JIONpPAIIUBATh CBUACTENEH 1

IMOTCPIICBIINX CO CTOPOHLI OOBHHEHMUS.
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Jlormpoc y4aCTHUKOB IIPOLIECCA, OCYIIECTBIISIEMBIM KaXXJIOM CTOPOHOM
YTOJIOBHOTO J€la — 3TO BaXXHbIA ACMEKT PAacCMaTPUBAEMOrO 3Tamna YrOJOBHOIO
pou3Bo/IcTBa. Borpoc nmocnenoBaTenbHOCTH PACKPBIBAECTCS CAEAYIOITUM 00pa3oM:
MEPBOM CTOPOHOM, KOTOpas OCYIIECTBISIET JONPOC KAaKOro-In00 YYaCTHHKA
YTOJIOBHOT'O IPOU3BOJICTBA, SIBJISIETCS TA, YbE XOJIATANCTBO CIIOCOOCTBOBAJIO BHI30BY
y9acTHUKA CyJIeOHOr0o pa30oupaTelibCcTBa. B CBS3M ¢ YeM TEPBBIM BECTH JOMPOC
MOACYAMMOrO 10 MpaBy HAJICKUT 3alUTHUKY. UTo cooTBeTcTBYET CT. 275 YIIK
Poccun.

Ecnu  wumerorcs  oOcTosiTenbcTBA WM JIOKAa3aTeIbCTBA,  KOTOPBIE
CIOCOOCTBYIOT OIPaBIaHUIO WU CMATUYCHHIO OTBETCTBEHHOCTHU MOJI3AIUTHOTO, CO
CTOPOHBI aJBOKAaTa JOJKHBI OCYHIECTBIISATHCS JIEUCTBUS IO PACKPBHITHUIO JAHHBIX
00CTOATENIbCTB, JIOKA3bIBAHUIO WX MPABAUBOCTH, a TAKXKE MO MPUOOIICHUIO UX K
MarepuangaM yroJIOBHOTO MPOM3BOACTBA. JlaHHBIE AEHCTBUSA OCYLIECTBISIOTCS C
IENbI0 TIOJHOM peanu3anuyl  (yHKIUK 3alldThl. JTa TIelb B YTOJOBHOM
CYAONPOU3BOJICTBE MOXKET CBOJIUTHCS K ACIIEKTaM, B KOTOPBIX OH:

— Moxer TmpeacTaBuTh  JI0KA3aTENbCTBA, KOTOPBIE IOJNYYEHBI  OT

MOA3AIIMUTHOI0, €r0 POJACTBEHHUKOB U IPYIUX JIULI.

— HMeer 3aKOHHYIO0 BO3MOKHOCTD MPEIbSIBIATH CIIPABKH, XapaKTEPUCTUKHU
U Ipyryue HOCUTENHU HHGOPMAIIUH, TIOJYISHHBIC UM ¢ TIOMOIIBIO 3ampoca
B IOpUJINYECKON KOHCYyNbTaruu. OHKU OyayT IpHOOIIeHBl K MaTepHraiaMm
10 YTOJIOBHOMY J€Jy KaK JOKa3aTeabCTBRa.

— Moxer npuHHMaTh AKTUBHOE YYacTHE B CIICACTBEHHBIX JICHUCTBHSX,
UMEIOIIUX JI0KA3aTEILCTBEHHOE 3HAY€HHUE. B CBS3M C 4eM OH MOXET
3a/1aBaTh BOIMPOCHI JUIIaM, KOTOPBIE JIOMPAIIUBAIOTCS, a TAK)KE 00paIaTh
BHUMaHUE CJIEIOBATeNlI Ha JIeTalld, HMMEIOIIUE OCOOYI0 3HAYUMOCTh
OTHOCHUTEJIBHO 3aIIMUThI HOJICYIUMOTO.

— Moxker 3asBiIATH XojaTaiicTBa 00 OCYIIECTBICHHM KaKOW-IHO0
CJIEACTBEHHOMU JIESITEIbHOCTH. DTO XapaKTEPU3YyeT ydacTUE 3alIUTHUKA B

NEATENbHOCTH, UMEIOIIEN TOKA3aTEIbCTBEHHBINA XapaKTep.
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[Ipennocnennsisi craaust cyaeOHOro paszOuparenbCcTBa — 3TO CyJIeOHBIC
npeHus, B  TpoIecce  KOTOPBIX  aJBOKATOM-3AI[UTHUKOM  M3Jaraercs
3aKJIIOUUTENIbHAS PEUb.

CyneOHol peubio aBOKaTa-3alIUTHUKA SBISIETCS BBHICTYIUICHUE HA MTyOINKe
cyne6HOM 3acemanuu. Ee 1enp 3akimrodaeTcss B OKa3aHWW BO3JEHUCTBHS HA CYI C
TICUXOJIOTUYECKON M FOPUIAMYECKONW CTOPOHBI BO BpEMs apryMEHTAllMH B TIOJIB3Y
noacyaumoro [5, c. 271].

B cyneGHoit peun angBokara JIOJKHBI ObITh OTPAKEHBI JI0BO/IbI OTHOCUTEIBHO
OTCYTCTBHUS BUHBI MOACYJMMOTO B MpecTynHoM JesHunr. Kpome Toro, m0Bojbl 00
00CTOSTENBCTBAX, KOTOPBIE CIIOCOOCTBYIOT CMATYEHHUIO YTOJIOBHOIO Haka3aHUs, a
emnie 00 M3MeHeHUU KBanuukanuu aesaus. Tak, 3aKIIoUUTeNbHas peub aJIBOKaTa-
3alllUTHUKA OPUEHTUPOBAHA Ha 3alIUTy MOJACYJIUMOr0 OT HENPaBOMEPHOTO U
HEOOOCHOBAaHHOTO OOBHUHEHUS.

W, wnHakoHen, mepexoauM K 3aKIIOYUTEIHbHOMY JTamy CyAeOHOro
pazOupaTenbcTBa — TMOCIAEAHEMY CJIOBY  moicyaumoro. JlaHHbIA — dTamn
XapaKTepU3yeTcsl TeM, YTO HAa HEM BBICTYIAET TOJBKO MOACYAUMBIN. AJIBOKATy-
3aIIUTHUKY 371€Ch HEOOXOIUMO CIEAUTh 32 TEM, YTOOBI BCE YYACTHUKU CYJeOHOTO
mpoiiecca coOJIoIaIM MpaBuia U HOpMBI, 3akperieHHbie B ¢T. 293 VIIK Poccum.
[Ipu Hapyiienuu npasa MOACYIUMOI0 Ha MOCJIEIHEE CIOBO BO3HUKAET OCHOBAHUE
JU1s1 00’KalloBaHMsI Cy1I€OHOT0 BEPAUKTA.

BriocnencTBum BBICTYIICHUSI TTOACYAMMOTO C TOCJIEIHUM CIIOBOM, CYIOM
OOBSBIISIETCA BpeMsl OrJalleHHs] CyAeOHOro MpUroBopa. 3aTeéM OH YJajseTrcs B
COBEIIATEIbHYI0 KOMHATY C IE1bI0 OCTAHOBJIEHUS IPUTOBOPA.

[Tocne Toro, kak OBLT OTJIAINIIEH MPUTOBOP, MAETCA 5 CYTOK JIJISt TOTO, YTOOBI
BPYUHUTh €ro KOMHIO JIMIly, JEJI0 KOTOPOrO pPacCMaTpuUBaIOCh B CYJle, U €ro
aJBOKaTy-3alUTHUKY. ClegoM 3a OrJalieHueM NPHUroBOpa, aJBOKATy HYKHO
nooOIIaThCsl C  MOA3AIUTHBIM, YTOOBI y3HaTh, XOYeT JIM TOT TMOAATh
aneJUIAIMOHHYIO KaJlo0y Ha BHIHECEHHOE B OTHOIICHUHU HETO pelieHue.

Tak, anBokar mpekpaimaeT ydyacTBOBaTh B TMIpollecce B Clydyae, eciu

MOJ3AlTUTHBIA OTKa3bIBaeT B IMOAaye areUIIIUOHHON >XKaoObl. OIHAKO TpHU
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YKEJTaHUHY TTOA3aIUTHOTO MOAAaTh TaKyIo kKano0y, aJIBOKaT-3allIUTHUK IOMOTaeT eMy
B €€ COCTaBJCHHMHM. BBUIy 4ero cienyer AalbHEWIIMN 3Tal MPOU3BOJCTBA MO
YTOJOBHOMY Jeny. Jpyrumu cioBaMu, HAcTynaeT CTajaus, HENOCPEACTBEHHO
CBSI3aHHAs C KACCAlMOHHOM, aNeJUISIHMOHHON U HAJI30pHOM MHCTAaHIUAMU. J[aHHAs
cTanus OyJeT paccMaTpuBaTHCS HAMH Jlajee.

Takum 06pa3oM, HaMu OBLIO PACCMOTPEHO YJYacTHE aJBOKaTa B CyJie EPBOM
uHcTaHMM. OHO XapakTepu3yeTrcss TEM, UTO 3alllUTHUK HENOCPEICTBEHHO
OTCTauBaEeT IMO3MIIMH, NPaBa U 3aKOHHBIE UHTEPECHI MOACYAUMOro. B Tom yucne
3alIUTHUK HMMEET OMNpPEACIICHHBIN KOMIUIEKC MPaB U BO3MOXKHOCTEM Ha JAHHOM
IIPOU3BO/ICTBE. Tak, HarpuMmep, 3alIUTHUK MOXET UCCIIEN0BATh
JI0Ka3aTeIbCTBEHHYI0 0a3zy, wu3jarartb COOCTBEHHOE MHEHHE OTHOCHTEIbHO
OOBUHEHHUSI U €10 000CHOBAHHOCTHIO, BBIPAXKATH HECOTJIACUE MYTEM MPEICTABICHUS
XOaTalCTBAa. OTW JEUCTBUS OCYUIECTBISIOTCA C ILENbI0 IOJHOM peanu3anuu
GbyHKIIMK 3amuThl. B KOHEYHOM cueTe, aJBOKaT MOXKET MPEKpPaTUTh MPUHUMATH
y4acTHE€ B IMPOLECCE B ClIyyae, €CJIM NOA3AIIMTHBIA OTKAa3bIBACTCS B IMOJA4e
KaccalmoHHOM *kanoobl. Taxxke, HaMU ObUTH PAaCCMOTPEHBI ATAIBI MPOU3BOICTBA B

CyJie ¥ HETIOCPEJICTBEHHO Cy/1Ie0HOE pa3OoupaTesbCTBO.

2.3 Yuacrtue aJBOKaTa-3alliIUTHUKA B allCJITIAIIMOHHOM, KaCCAIITUOHHOM "

HAA30PHOM IIPOU3BOACTBE

[Ipon3BOJICTBO B TAKMX MHCTAHIUAX, KaK aneJUISIMOHHAs, KacCallMOHHAs 1
HaJ30pHas periiaMmeHTupoBanbl B rinaBax 45.1, 47.1 u 48.1 VIIK Poccun. 3akonHoe
IpaBO CTOPOHBI 3aIIUTHI Ha OOpallleHHe B CYyJl BTOPOW MHCTAHIIMKM HCIOIb3YETCs
TOr/1a, KOrja MOJACYJUMbIA C aJJBOKATOM HE MOTYT COIJIACUTBCS C PEIICHUE Cya
nepBod  MHCTAaHUMH. CTOUT YYUTHIBATh, YTO JAHHBIM TIPABOM  MOKHO
BOCIIOJIb30BAThCS JIUIIb HA MPOTSHKEHUHM JECSATH CYTOK C TOrO JHS, KOorjaa Obul
OOBSIBJIGH MPUTOBOp MO Jeny. B ciywae, ecnu mNOA3alIMTHBIA HE BbICKA3all
COOTBETCTBYIOLLIETO  TOPYYEHHs]  aJBOKaTy, TO, COIVIACHO  YrOJOBHO-

IMPOHCCCYAJIbHOMY 3dKOHY, aABOKAT HC 00s13aH IIPUHUMATb Y4aCTHUC B IIPOLECCCC
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KacCaIlMOHHON M HaJI30pHON MHCTaHIMHU. B CBOIO odepesh, Ha paccMaTpUBAEMbBIX
mporieccax BMECTO aJBOKaTa, paHee NPEACTABISIBIIETO IpaBa U 3aKOHHBIC
WHTEPECHI MOICYUMOTO, BIIPAaBE MPUHUMATH YIaCTHE U JPYTOi HOBBIN 3aIUTHHK.
Ho cl0XHOCTBIO y4acTHSi HOBOTO aJBOKaTa B TaKUX TMPOU3BOJICTBAX CTAHET
BO3HUKHOBEHHE HEOOXOIMMOCTH O3HAKOMJICHHS OT €ro Juia ¢ MaTepuaiamMu
yTOJIOBHOTO TIpolLIecca.

Kak yxe roBopmsioch paHee, €ciM aJBOKaT HE BBIpaXKaeT Corjacusi ¢
pElIeHHeM CyJia, TO eMy HeOOXOAUMO MOJaTh Kano0y WK MPEACTABICHUE Yepes3
Cy[l, BbIHECIINM perieHue. B cioydae, Korja cTopoHa OOBHHEHUS MOAAET Kajo0y,
aJIBOKAT-3allIUTHUK CO CBOUM JIOBEPUTEIIEM HANpPAaBISIOT CBOM BO3pPaXKEHUS,
oopMiIeHHBIC B MHMCBMEHHOM BHJE, B CYJ, KOTOPBHI BBIHEC COOTBETCTBYIOIIICE
pemieHre. BmocneAacTBUU  MPEABSABICHHBIC BO3PAXKEHUS MNPHOOIMIAIOTCS K
maTepuanaMm jaena. CTOMT OTMETUTh, YTO TOCJIE TOro, Kak Oblua HampaBlieHa
*ano0a, aIBOKaT-3alUTHUK UMEET 3aKOHHOE MTPaBO OTO3BAThH €€, OTPEAaKTUPOBAThH
W OOHOBUTH CBEXKUMU cBeieHUsIMU. OTHAKO CIeTaTh 3TO MOXKHO JIUIIH JJ0 Havasa
CyneOHOrO 3acefaHusl amnelUIIMOHHOW, KacCAllMOHHOW JIM0O  HaJI30pHOM
WHCTAHIUH.

Co cTOpoHBI CyJa BBISBISIETCS O0SI3aHHOCTH OMOBECTUTH TEX YYACTHHKOB,
YbHM 3aKOHHBIE HHTEPEChI MOT'YT OKa3aThCsl ObITh 3aTPOHYTHIMU B pa30UpaTEIbCTRE.
Kpome Toro, kaxmaoMy YYacTHHKY CYAONPOHM3BOACTBA CYJI OTHPABISICT KOIWHU
*ano0. brarogaps 3ToMy y HHX TMOSIBISETCS BO3MOXKHOCTh Ha HUX BO3pa3uTh. B
3TOM CJIy4ae CTaHET HEBO3MOJKHBIM IOJATh >KaI00y B CyJl BTOPOW WHCTAHITUH,
MIOCKOJIbKY HE OYIyT COKpalleHbl CPOKH €€ paccMoTpeHHs. MOXKHO cKa3aTh,
BO3HUKHET 00paTHBIN 3P (DEKT, Belb MOTPeOyeTCsl BpeMsl Ha BO3BPAT KAIOOBI WITH
NPEICTABIICHUS B CY/] IEPBOM WHCTAHITUH.

B cBoro ouepenn, eciau mpoKypop WK TpeaceaaTesb cyaa OyayT BO3paxaTh
Ha Kaj00y, TOJYYEHHYIO CO CTOPOHBI 3aIIIUTHI, 3TO MMOBJIEYET HA4aJI0 MPOU3BOICTBA
B Cy/le HaJ30pHOW MHCTaHIMU. Takke aJBOKAT BIIpaBE MOBTOPHO OOPATUTHCS K
IPOKYpPOpY WM MpEACeNaTeio C KaJloOoW, €clii OHM OTKa3ajdd B MPUHECEHHUH

naHHoro mporecta. OgHako B JaHHOW kajno0e JOMKHO OBbITh YKazaHue U
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000CHOBaHME BCEX JOMYIIEHHBIX B MPOIECCE CYAO0NPOU3BOCTBA HapyeHui. Eie
aJBOKAT HMEET IMpPaBO TMOBTOPHOM TMOAauM >KajoObl BBUAY HAJA30pPHOTO
MIPOU3BOCTBA, €CJIM IPUTOBOP, MMPUHSITHIN B TPOLECCE MPOU3BOJICTBA, HE BBI3HIBAET
corjiacus aJBoKara.

['maBHBIM OTIIMUKMEM MEXKIY aNeJUISIHIMOHHBIM M KACCAMOHHBIM ITOPSIKOM
PACCMOTPEHUS PELICHUM CyJla SIBISETCA MPABO CyJa aNeIUISIIIUOHHOW WHCTAHIIUU,
3aKJIIOYAIONIEECs] B BO3MOXHOCTH MOBTOPHOTO IMEPECMOTpPa Jejla MO CYIIECTBY.
Cynom MOKET OBITH OCYILIECTBIICHO MIOBTOPHOE HICCJICIOBAHNE
JTIOKa3aTeIbCTBEHHOW 0a3bl, B TOM YHCJIE OH MOXET OCYIIECTBUTH JIOMPOCHI
CBUJIETEJIEH, MOTEPNEBIINX M WHBIX JUll. WM, UCXO0as M3 MOJYYECHHBIX IaHHBIX,
BBIHECTH HOBOE€ PEILICHUE IO YrOJIOBHOMY Jeny. UTO Kacaercsi KacCallMOHHOTO
nopsiIka MEpecMOTpa MPUrOBOpa, TO 3JE€Ch JENO0 IO CYIIECTBY HE
nepecmarpuBaerca. Jlpyrumu cioBaMH, CYIOM HE OCYLIECTBISIETCA TaKOE
JIEHCTBHE, KAK HCCIIEIOBAaHUE JI0KA3aTeNbCTBEHHON 0a3bl. B nmaHHOM ciywae mo
KacCaIMOHHOM Xallobe CyJ JIMIIb peaTu3yeT MPOBEPKY 3aKOHHOCTH MPUTOBOPA,
ONPENEIICHNS] WIM TOCTAHOBJICHUSA CYJa, YK€ BCTYNUBIIME B 3aKOHHYIO CHIIY.
BaxHO OTMETHUTH, YTO CYJl KACCALIMOHHOW MHCTAHIIMA HE UMEET MPaBa BHIHECTH I10
Jiey HOBoe€ perieHue. [IpuroBopsl, onpeaeaeHus U TOCTAHOBJIEHUS CY/10B, KOTOPbIE
y>K€ BCTYIUJIU B 3aKOHHYIO CHITY — 3TO OOBEKTHI B CYJIe HAJ30PHON WHCTAHIINH.

Koryma HaunHaeTcs moAaroToBka K paCCMOTPEHUIO YTOJIOBHOIO Jiefia B Cy/E
OJIHOM M3 TaKMX MHCTAHIIMH, KaK aIleIsSIIMOHHAas MW KacCallMOHHAs, aJIBOKaTOM-
3alUTHUKOM OCYILIECTBIAETCSA psia ACUCTBUUA. K HUM MOYXXHO OTHECTH Takue, Kak
U3YYCHHE MaTEPHUAIIOB Jiea, MPOTOKOJIOB, B OCOOCHHOCTH, O€Ce]T ¢ MOA3aIUTHBIM.
B ToMm uuciie npeacraBieHre JOMOTHUTENbHBIX MATEPUAIOB U U3yUYEHUE Cy1eOHOM
IMpakTUKU. B KadecTBe apryMEeHTUPOBAaHHS WM ONPOBEPKEHUS JI0BOJOB,
CTOPOHAMHM MOTYT OBITh TPEJCTABICHBI JOMOJHHUTCIBHBIC MATEPHAIBI B CY]
KacCallMOHHOM HMHCTaHUMH. OIHAKO MCKIIOYAETCS UX IOJYyYEHHE IMOCPEICTBOM
OCYIIIECTBIICHUSI CIICJICTBEHHbIX JeHCTBUUA. UYUTO Kacaercs Juia, KOTopoe
MPEACTABISACT CYy TaKUe MaTepHabl, TO eMy HY)KHO yKa3aTh, KaKo ObLI ITyTh UX

IMOJIyUYCHHA, a TAKKC C YCEM CBs3aHO BO3HUMKHOBCHHC H€O6XOI[I/IMOCTI/I B HUX
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npejacTaBieHud. B cilydae mpekpallleHus YroJoOBHOTO Jelia, OCHOBAHHEM IS
OTMEHBI WIX U3MEHEHUS MPUTrOBOPa HE MOT'YT CTaTh JOTIOJHUTEIbHBIC MaTEPHUAIIbI.
UckmroueHueM 3TOro SIBISIIOTCS CIyda, KOrJa JIOMOJHUTEIbHBIE MaTepuaibl
coziep kat HHPOPMAIIHIO, HE TPEOYIONIYIO MPOBEACHUS JOMOJIHATEILHON IPOBEPKH
U OLICHKH CYJIOM II€PBOM MHCTAHIUHU.

OTeuecTBEHHOI aneuIsuen U KaccallMen BhIACISIIOTCS CIEAYIOIINE TTIaBHbIE
OCOOEHHOCTH:

— HesaBucumocts oOxanoBanus. [IpaBo mpuHECTH XamoObl HMEIOT
OTIpEeICNICHHBIA KpPyr Jull. B KaccalluOHHOM TMOpSAKE MOTYT OBITh
00>kajToBaHbI JTI0OBIE TTPUTOBOPHI JIFOOBIX CY/IOB.

— Cyn BTOpOM MHCTaHIMK 00JIa/IaeT IMHUPOKUM CIEKTPOM TMOJHOMOYMM B
00J1aCTH OTMEHBI U U3MEHEHHUS IPUTOBOPA.

— IlpoBepsieTcsi HE TOJBKO 3aKOHHOCTb IIPUTOBOpa, HO U €ro
000CHOBaHHOCTb.

Ha paccmaTpuBaeMoli HaMu CTaauU aJIBOKAT-3aIlIMTHUK UMEET TTOJITHOMOYHS,
NpeAyCMOTPEHHbIE 3aKOHOM. B TOM 4Yucie, OH MOXET TOJb30BAThCS
npodecCrOHaIbLHBIMU CPEACTBAMH 3aIUThI, UCIIOJIB3YEMbIMU HA TAKOW CTaJANH, KaK
aneJusIMOHHOE 00’KaJIOBaHUE, KOTOPBIE HE 3ampelleHbl 3aKkoHOM. Takue cpencTna
3aImUTHl 00ECMIEYMBAIOT TIepeavdy CBEICHUN, KOTOPHIC WMEIOT Ba)XXHOCTH IS
3alUThI, MEXAY BCEMH YYaCTHUKaMU YTrOJIOBHOTO cyonpou3BocTBa. Kpome Toro,
OHHM TIOATBEPKIAIOT YK€ CYIIECTBYIONIYIO0 HHGOPMAIIHIO O TOM, YTO MPUTOBOP Cya
NIEPBOM MHCTAHIIMU SBJISIETCS] 3aKOHHBIM U 00OCHOBAHHBIM.

Ha cragum anemisimmoHHOrO MepecMOoTpa pelieHus cyla y ajiBoKaTa-
3allUTHUKA BBIACISIOTCS ONpe/leJIeHHbIE MOJTHOMOYMS. Tak, OH UMEET PABO MOJaTh
arneJuUIIIMOHHYIO ano0y, 4To coorBeTcTBYeT 4. 1 cT. 389.1 VIIK Poccuu. I'naBHbIM
SIBJISIETCSL TO, YTO Takasl >kajoba MoJaeTcs B UHTEpecax JOBEPUTENS U JIUIIb C €ro
corjiacusi, B TOM YHUCJIE, €CJIU OH XOYeT e€ nmojarh. OJIHAKO HE UCKITI0YaeTCs mojaya
aJIBOKaTOM-3al[UTHUKOM ameJUISIIIMOHHON Xano0bl 0€3 coriacusi moI3allUTHOTO, U
3TO HE OylIeT HapyIIEHUEM €ro mpaB. DTO UCXOJUT U3 TOTO, YTO MOA3AIIUTHBIN

MOJKET OTO3BaTh KaJI00Yy.
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Yro kacaeTcs coep kaHus aneUIIIIHOHHON M KaCCaI[MOHHOM 5kao0bl, TO OHO
JOJDKHO OBITh COCTAaBIEHO B COOTBETCTBUU C TpeOOBaHHUSIMH, KOTOpPHIE
npenycmotpensl cT. 389.6 u ct. 401.4 VIIK Poccnn. B mpotuBHOM ciiydae, Takas
*aimoba OymeTr BO3BpalleHa CYIbeH, KOTOPHIM OBLT TIOCTaBIICH OO0MXaTyeMbIit
IPUTOBOp, C IEJIbI0 MEPEeCcOCTaBICHUSI KanoObl. Eciin He OyayT BBIMOIHEHBI
TpeOOBaHMs CyAbH WIN JaHHAS jkajo0a He TOCTYNHT, CYUTATHCS MOaHHON OHA HE
Oyzaer. JlaHHast cTagusi AJOCTATOYHO OTBETCTBEHHAs JUIS a/IBOKaTa-3allluTHUKA. Emy
HEOO0XOAMMO B COOTBETCTBUM C TPEOOBAHUSIMH IO COACPKAHUIO apryMEHTHPOBATh
U MOSICHUTH CBOIO NPaBOBYIO MO3ULIUIO.

Kpome  TOro, ajgBoKkaTy-3alllUTHUKY  HEOOXOAUMO  BHUMATENIBHO
O3HAKOMHTHCS C MIPOTOKOJIOM cyneOHoro 3acenanusi. C 3TOHM IENbI0 UM TOJAeTCs
nUCbMEHHOE 3asBiieHue. CTOUT OTMETUTh, YTO HA ATO JAE€TCA TPOE CYTOK CO JHS
OKOHYaHMs CyJeOHOro 3aceqanus. B cBOIO odepenp MaHHOE 3asBICHHUE MOJACTCS
nocijie 3aBeplieHusi cynedHoro mpouecca. Takum o0pa3oM He OylneT NOTEepsSHO
BpeMsI JIJIsl COCTaBJICHUS KaJIOOBbI.

B anemnsunonHON xanobe aaBOKAaTOM-3alIUTHUKOM YKa3bIBalOTCS BCE
HapylIeHUsT 3aKOHa, KOTOpble OBUIM UM BBIBIEHBL. OTO CBSI3aHO C
HEBO3MOKHOCTBIO CYZIOM BCEI/1a OLIEHUBATh TAKUE HAPYLLIEHUS KaK CYIIECTBEHHbIE
WIN HecyllecTBeHHble. Kpome Toro, anemisiiuoHHbIE Kano0bl U MPEACcTaBICHUS
BEAYT K TPOBEPKE ANEIUISIMOHHBIM CYJOM TPAaBOMEPHOCTH, CIPABEIJIUBOCTH H
apryMEHTHPOBAHHOCTH WHOT'O TPHUTOBOpa cyaa MepBod mHcTaHImU. Mcxons w3
ATOT0, HE OTPAHUYMBAETCA MPEIMET PACCMOTPEHUS B CyJI€.

[lepexomuM K  pacCMOTPEHHMIO  KacCallMOHHOro  mepecmorpa. Ero
npeaHa3HAYeHUEe: yCTPAaHUTh [OIMYIICHHBIE IO YTOJOBHOMY €Ny HapylIeHUs,
OCYILIECTBUTH 3aIIUTY U OXPaHy 3aKOHHBIX MHTEPECOB Kaxkaoi ctoponbsl. Kpome
TOT'0, YKPENHUTh 3aKOHHOCTh CYA€0OHOM 1eATENbHOCTH, a TAKXKE MOBBICUTH KAUECTBO
paboTocrnocoOHOCTH CyA0oB. ['1aBHas U NMEpBOCTENEHHAs 3a/laya JaHHOW CTaJuu —
3TO UCHpaBIEHUE OMMOOK, OMYIIEHHBIX cyloM. PaHee Mbl y)xe yOMUHAIIU, YTO
COJIep’KaHUE KacCAllMOHHOM »anoObl JOKHO COOTBETCTBOBATH IOJIOKEHUSIM U

TpeOoBaHusiM, ycraHoBiIeHHBIM B cT. 401.4 VIIK Poccun. Takas sxanoba nogaercs

41



HANpsIMyI0 B KacCallMOHHbIE MHCTaHIMHU, YTO COOTBETCTBYET MPEIyCMOTPEHHOM
3aKOHOM KOMIIETEHIIUEH.

[Ipouecc yuacTus agBOKaTa-3alllUTHUKA B KACCALIMOHHOM CYJONPOU3BO/ICTBE
— 3TO BECbMa 3HAYMMas 4acTh BCETO MIPOU3BOJACTBA I10 JEITy. DTO CBA3AHHO C TEM,
YTO B CIIy4ae MpPHU3HAHUSA BBIJABUHYTOM >KamoObl OOOCHOBAaHHOH, CyI0M
OCYLIECTBIISIETCSl JEHUCTBUE MO0 M3MEHEHUI0 NpUrosopa cyna. Kpome Ttoro, eciu
*anoba, HaoOOpPOT, HE MPUHUMAETCA, TO B TpaBaxX 3alUTHUKA MPUCYTCTBYET
BO3MOKHOCTb OCITIOPUTH IMPUTOBOP B MOPSAJIKE HAJI30PHOTO MPOU3BOICTBA.

B cr1. 401.5 VIIK Poccuu ykazaHbl T€ OCHOBaHMS, KOTOPBIE BJIECKYT BO3BpaT
KaccallMoHHOM »kano0bl. K HUM OTHOCATCS Cleayronue:

— kanoba He COOTBETCTBYET TPeOOBAHUSIM;

— xayno0a MmojiaHa JIMIOM, KOTOPBIN He BIIpaBe 0OPAaTUTHCS B KACCAIIMOHHBIH

CyA,
— OBUT TPONYIIEH CPOK O0KaJlloBaHMUS CYAeOHOro NPHUroBOpa B Cyle
KacCallMOHHOM MHCTAHIIMU;

— MOCTYINUJIO YBEJIOMJIEHHE 00 OT3bIBE Kal00bI;

— kaynoba nojaHa ¢ HapyIIeHUEM TPABUIT MOACYTHOCTH.

B Teuenne 10 nHel kaccaunoHHas kano0a OyAeT BO3BpallleHa 3asBUTEIIO B
cilydae, €Clid HapyUIeHO OHO U3 MEePEeYUCICHHBIX TPEOOBaHUMA.

[lepen anBOKaTOM-3aIlIMTHUKOM CTaBATCA TAaKWE 3a/layd, KOTOpble OyAyT
CIOCOOCTBOBATh JOCTHMKEHHUIO TMOCTaBICHHOW UM Iend. Jpyrumu cioBamu,
3aIIUTHUKOM BCECTOPOHHE OXBATHIBAIOTCS 3aKOHHBIE CITIOCOOBI pACCMOTPEHUS JIeNa.
TeMm caMbIM B JJaJTbHEUIIIEM 3TO MOBJIHIET HA MOCTAHOBIEHUE UTOIOBOTO PEIICHUSI.
Uto0Obl copepKaTeabHO BECTH JIENO, 3alIUTHUKY HEOOXOIUMO OBITH CIIOCOOHBIM
000CHOBBIBaTh CBOU BBIBO/IbI, KOTOPBIE OH U3JIaraeT Cyay, MOXKHO CKa3aTh, YTO EMY
CJIEJTyeT 3HATh JEJIO IEIUKOM U MOJTHOCTHIO.

[Tocne Toro, kak skajsoba ObLIa COCTaBli€HA, AJBOKAT-3aIUTHUK JIOJHKEH
O3HAKOMUTh C Hel moa3amuTHOro. EMy HEOOXOAMMO Yy4YWThIBaTh MHEHHE
nosepurensi. Kpome Toro, 11 mogauu KacCallMOHHOM »kaito0bl B HacTos el popme

H€O6XOI[I/IMO corjiaCue€ Ha 3TO IMoA3aIluTHOIO.
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B nacTosiiiee Bpemsi Ha Mojady KacCallMOHHOW >KajloObl HET BPEMEHHBIX
orpanndenuii. Ct. 401.6 YIIK Poccun pernameHTupyeT, 4TO NEPECMOTP MPUTOBOPA
CyZla, BCTYIMBILIErO B 3aKOHHYIO CHIIY, IT0 OCHOBAHUSAM, BJIEKYLIMM YXYIILICHHE
MOJI0KEHUS OCYKIEHHOT0, OTIPaBAAaHHOT'O WJIH JIMIIA, B OTHOIIIEHUU KOTOPOT0 ObLIO
NPEKPAIICHO YTrOJIOBHOE JEN0, MOXET OBITh JOMYyIIeH B CPOK, KOTOPBIM HE
npeBbIaeT 1 roga ¢ Toro JHsA, KOraa OHO BCTYIWJIO B 3aKOHHYIO CHIIY U MO JI€Hb,
Korzia ObUTO MPUHSTO PelIeHNEe KaCCAIlMOHHBIM CYZIOM. Ba)kHO OTMETUTH, YTO 3TOT
CPOK HE MOXET ObITh BOCCTAHOBJICH.

Ecnu cpaBHUBATH CTPYKTYpPY HAJ30PHON M KaCCAIIMOHHOM kajio0, TO OHA HE
otnuyaercs. OHaKO, paccMaTpUBas HAI30PHYIO Kajlo0y MO CBOEMY COEP>KaHUIO
U 00beEMYy, MOXKHO CKa3aTh, YTO OHA JIOCTATOYHO LIMPE KACCALMOHHOM >KajmoOBbl.
[Ipenmer nepecMoTpa — 3TO T€ Cy/1I€OHBIC PEILICHHUS], KOTOPBIC Y>KE BCTYIHIIN B CUITY.
B ToMm umuciie mpenMeTroM SIBISIIOTCA M MPOMEKYTOUYHBIE PEIIeHHs, 00’KaaoBaTh
KOTOpPBIE MOKHO JIMILIB [0 IIEpeJadu YroJIOBHOIO JENa B CyJ IEPBOM MHCTAHIUU C
IENhI0 PACCMOTPEHHUsT €ro Mo cymecTBy. [lo Ham3opHON kajmobe B cyne
OCYLIECTBJISIETCS  NPOBEPKAa  3aKOHHOCTH IPUTOBOpPA,  OINPEACIICHHUS  WIH
noctaHoBjaeHus cyna. CTOUT OTMEHUTh, 4YTO CYAOM, paccMaTPUBAIOIINM
HaJ30pHYI0 kanoOy, sBisercs BepxoBubeiii Cyn Poccuu. HemanoBaxkHo, 4TO B
HAJ30pHOM >kano0e JOKHBI OBITh OTPa)KEHbl MaTepHalIbl YroJlOBHOTO jena. B
CBSA3M C Y€M JlaHHbIE MaTepHalibl JOHKHBI OBITh OTMEUYEHbl HOMEPOM JIMCTA, Ha
KOTOPOM OHH PAaCIIOIOKEHBI.

K Han3opHOI )kano0e npuiiararoTcs CleAyIOIINe TOKYMEHTHI:

— KOIIUHU Cy1eOHOr0 peleHus, KOTopble 00KalyroTCs;

— KOIIMU JIPYTUX MpPOLIECCYaJbHBIX JIOKYMEHTOB, MOATBEPKIAIOLINE, KaK

CUMTAET aJIBOKAT-3aIUTHHUK, TOBO/bI, KOTOPBIE U3JI0KEHBI B 5KaJI00¢€;

— aJIBOKaTCKHUH OpJep Ha BHIITOJIHEHUE ITOPYYECHHUS.

OcHoBaHuS, KOTOpbIE BEAYT K BO3BPAIlCHUIO HAA30PHON >KaJIOOBI,
comepxkarcsi B cT. 412.4 VIIK Poccun. BBuay dero, ’xanoba noKHA OBITh

COCTaBJICHA B COOTBCTCTBHHU C TpC6OBaHI/IHMI/I 3aKkoHa. B ciIydac JOITYIICHUA
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HapyLIEHUH, CyJlbs BEPHET XajoOy aJBOKATy-3alIUTHUKY, YTOOBI TOT yCTpPaHWUII
HepocTaTku. K HemocTaTkaM MOXHO OTHECTH CJEIYIOLIUE:

— %anoba He COOTBETCTBYET 3aKOHHBIM TPEOOBaHUSM;

— [ojaya >KajioObl JIMIIOM, KOTOpbI HE MMEET IpaBa Ha OOpalleHue B
HaJ[30pHBIN CYI;

— HCTEK CPOK JJIs 00’KalloBaHUs Cy/1eOHOr0 pelieHus B OpsIKe Ha30pa;

— MOCTYIUIEHUE MPOCKOBI 0TO3BATh HAJI30PHYIO JKAJIO0Y, MPECTaBICHUE;

Uro kacaeTcs Cpoka BO3BpAICHHUS HAI30pHON KajaoObl, TO OH SBISETCS
orpaHudeHHbIM — 10 HEN ¢ TOro JHs, Korja sxajio0a MoCTyNnuia B HaA30pHbBINA CY/I.
Cynpeit, paccMaTpUBAIOIIUM KaJI00Y, BEIHOCUTCS OJTHO U3 MTOCTAHOBJICHUIA:

— 00 oTkaze nepeaars kajnoly aJBOKaTa-3alllUTHUKA ISl pACCMOTPEHHUS B
cynebnom 3acenanun Ilpesunnyma BC Poccun, B cimyyae oTcyTcTBHS
OCHOBAaHMH Il TEepecMoTpa CyAeOHOro NPHUroBOpa B HAJA30PHOM
HOPSIKE;

— 0 mepenaye ’KajnoObl ¢ yroJOBHBIM JEJIOM JUIsl PACCMOTPEHHUS B CyZIeOHOM
3aCelaHnN.

OTMeTuM enie OJHO OTJIMYME HAA30pHON MHCTAHLHMH OT alleJUISLIMOHHOM U
KaccamoHHOM. Tak, HE IOIMyCKaeTcsl MPeACTaBIATh JONOJHUTEIbHbIE MaTEpUaIbI
B HAJ30pHOM WHCTAaHUMHU. JIpyruMu cioBaMH, HE MOXKET OBITh JOIYIIEHO Kak
NOJIHOIIEHHOE (KaK B aleUISIIIMOHHOM), TaK U NaJJIMATUBHOE JI0Ka3bIBaHUE (KaK B
KaccallMoHHOM). Matepuansl yroJoBHOTO Jiefla, KOTOpble ObUIM MCTpeOOBaHBI U
BBIHECEHHBl 10 JAaHHOMY JIeJy KONUU CYIAEOHBIX pEHIeHUH, 3aBEpEHHbIC B
HAJJIEKAIIEM MOpSJIKE — ATO KIIOYEBOM MaTepHall, Ha KOTOPBIA JEeJaeT yIop
HaJ30pHAasi HHCTAHIIMS, KOTJa IPUHUMAET PENIEHUE OTHOCUTENBHO 3aKOHHOCTH.

JlanHast cragus XapakTepHa JUIs  aJBOKaTa-3allUTHUKAa TEM, 4YTO OH
COCTaBJISIET HAA30PHYIO Xallo0y B cooTBeTcTBUU ¢ TpeboBanusimu YIIK Poccun, a
TaK)K€ BBISIBIISIET OCHOBAHUSI TEpPECMOTpa CyAeOHOro pelIeHUs U Mpuiaraer
3aBepeHHbIe KoMuu cyaeoHoro akrta. Kpome Toro, B HaJI30pHOM Cyjzi€ aJBOKaTOM

BBITIOJTHSETCS JICUCTBUE MO JIOBEJCHHUIO JI0 CYJICH HapYIICHHH, JOMYIIEHHBIX TIPU
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pPacCMOTPEHUM YTOJOBHOTO Jielia, ¢ UCIOJIb30BaHUEM (PAKTOB JIsi 0OOCHOBAHUS
CBOEU MO3ULMH.

Takum oOpa3oM, MOXHO CcJelaTh BBIBOJA O TOM, YTO HamMu OBLIO
NPOAHAIIM3UPOBAHO Y4YacTHE aJBOKAaTa HA TaKUX CTaAUsIX YTOJIOBHOTO
CYIONPOU3BOJICTBA, KAaK KacCAallMOHHOE, aMNeJUIAIMOHHOE U  HaJ30pHOE
POU3BOJICTBO. MBI y3HAIIU, YTO JIaHHBIE ATAIIbI SBJISIIOTCS JOCTATOYHO Ba)KHBIMU B
YTOJIOBHOM CYZIOTIPOU3BOACTBE. MIX 0COOEHHOCTBIO SIBISIETCS TO, UTO HA HUX KaKue-
aub0 peuieHusi cyjga MOryT ObITh OCHOPEHbl W M3MEHEHbl IyTeM I0JIayu
COOTBETCTBYIOIIUX kayo0. FEIlle uHTEpecHO TO, YTO Ha paccMaTpUBAEMBbIX
npoleccax BMECTO aJIBOKaTa, paHee NPEe/CTaBIIABIIEr0 MpaBa M 3aKOHHBIE

MHTEPECHI NOICYAMMOr0, BIPABE IPUHUMATh YYaCTHE U IPYTOM HOBBIN 3aIIUTHUK.
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3akijroyeHue

[IpaBo Ha npodeccHOHaIbHYI0 MOMOIIb IOPUCTA — 3TO HEOTHEMIIEMBI
AJIIEMEHT 3aKOHHOI'O CTaryca 4dejoBeka W rpakaaHuHa. OHO obecrneuynBaeTcsl Kak
HAllMOHAJIBHBIM, TaK U MEKJIYHAapOJHBIM 3aKOHOAATENBCTBOM. B COOTBETCTBHH C
HACTOSIIIUM YTOJIOBHO-TIPOIIECCYaIbHBIM KojekcoM Poccum, a umenHo ct. 6 YIIK
Poccuu, rinaBHEIM Ha3HAYE€HHEM YTOJIOBHOTO CYJONPOM3BOJICTBA SIBJIAECTCS 3aIUTa
IIpaB Y 3aKOHHBIX MHTEPECOB TPAXKJIAH U OPraHU3ALUH, JUL, KOTOPbIE MOCTPaJaIn
OT MPECTYIUICHUI. 3aluTa JJMYHOCTH OT MPOTHUBO3AKOHHOTO U 0€30CHOBATEIHHOTO
oOBuHEeHMs. Y, MTOMHMO ITPOYEro, NEPBOCTENICHHBIM SIBJISIETCS HE TOMYCTUTh KaKue-
AM00 OrpaHUYEHMs] 3aKOHHBIX MpaB M CBOOOJ JUYHOCTU. VIMEHHO 3alIUTHHUK
BBINOJIHSAET (DYHKIMIO OKA3aHUS FOPUAMYECKON TOMOILIH.

B wutore wu3yyeHus Tembl JaHHOM paOOThl OBLI MOJNY4EH MaTepHall
OTHOCHUTEINIBHO INPOLECCYAIbHOI0 CTaTryca aABoOKara. Tak, 3allUTHUKOM SBIIAETCS
JIMIIO0, HEMOCPEICTBEHHO NPECTaBIISIIONIee OOBHHIEMOr0 WU IOJ03PEBAEMOE B
IPOLIECCE YIOJOBHOIO CyAONpPOU3BOACTBA. OH 3alMINAET €ro IpaBa U 3aKOHHBIE
uHTepechl. llenpto W 3amayeil 3amUTHHKA TakXkKe SBIsIeTcs oOOecreueHue
MOJ[3AIIUTHOMY CMATYEHUE HaKa3aHUs WK XKe ero omnpaBiaanusi. Kpome toro, Obut
PacCMOTpPEH Kpyr CyOBEKTOB, KOTOpBIE IOMYCKAIOTCA K yYacTHIO B YTrOJIOBHOM
CYZIOIIPOU3BOJICTBE B POJIM 3AIIUTHUKOB. Hanpumep, B KauecTBE 3alIUTHUKA MOTYT
OBITh HE TOJBKO aBOKAThl. MIMM MOXET CTaTh KTO-TO M3 MPUONMKEHHOI'O0 Kpyra
POJICTBEHHUKOB TOA03PEBAEMOro WM 00BUHsAEMOro. OTMETHUM, 4YTO JOIYCK
aJIBOKATa K YYaCTHUIO B YTOJIOBHOM CYZAOIPOU3BOCTBE B KAYECTBE CTOPOHBI 3AILMTHI
OCYILECTBIISIETCSA T10 €r0 YAOCTOBEPEHUIO U OPAEPY.

B ToM umncne Obuta momyueHa uMHGOpMAalLKA O TOM, 3aBO€BAHUE JIOBEPHS
CBOETO MO/A3AIIUTHOr O — 3TO HEOOXOAMMOE ASHCTBHE ISl aJBOKaTa. DTO CBA3AHO C
TEM, 4TO, JIUI0, KOTOPOE JACHCTBUTEIIBHO COBEPLINIIO MPECTYIMHOE AEIHUE, MOKET
JlyMaTh, YTO BCE €T0 OKPYKEHUE CTPEMUTCS K TOMY, YTOObI Haka3aHHUE IJIs HETO
OBLIIO KaK MOKHO 00Jiee CypOBBIM. A JIMI0, KOTOPOT0 HEOOOCHOBAHHO MOI03PEBAIOT

B COBCPIICHHHU IIPOTHUBOIIPABHOIO ACAHHA, MOXCET YYBCTBOBATHL CTpax, 4TO €TI0
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HE3aKOHHO OOBHUHSAT B 3TOM. BBUIY 4ero aJisi aiBOKaTa BaXXHBIM SIBJIIETCSI BHIOOD
NOAXOMSIIEH TAKTUKA KOMMYHUKAlMM M  B3aUMOJCHCTBUS C  KaXKIbIM
NoA3alUTHEIM. BaxXHO OTMETUTBH, UTO B pabOTe aJBOKaTa MpPHU OCYIIECTBICHUU
3aIIATHl MHTEPECOB TOJ3AIMUTHOTO BaXKHBIM AaCTIEKTOM SIBJISETCS COOIIOJCHUE
3TUYECKUX HOPM. [Ipr XapakTeprCTUKE NCUXOIOTHUECKOT0 aHAIN3A IESITEIbHOCTH,
KOTOpas HallpaBJIeHA HAa OCYIIECTBICHUE IMPABOCYIIHS, BBIICISIOTCS TaKue
COCTaBJISIFOIIME, KaKk KOMMYHHMKATHMBHAs, KOHCTPYKTHUBHAs, BOCHUTATENIbHAS,
NIO3HABaTENIbHAsA, B TOM YHCII€ OPraHU3aTOPCKasl.

Hamu Obl1 paccMOTpeH BaXHBIM M HEOOXOAMMBIM JJIsI  aJBOKATCKOMU
JESATENbHOCTU JOKYMEHT — 3TO KOJIEKC MPO(ECCHOHANBbHON 3TUKHU anBokara. OH
periIaMeHTHUPYEeT ATUYECKYH0 CTOPOHY KBAIM(PUIIMPOBAHHOM  aJBOKATCKOMU
NesATeNbHOCTU. B HeM 3akperuieHbl T€ OOCTOSITENIbCTBA W JEHUCTBHS, KOTOPHIC
aJBOKaT HE UWMEET IpaBa OCyHIECTBIATh. Kpome TOro, OH 3akperisier
HEMaJIOBAKHOE MOJIOKEHUE, 3aKII0YAIOIIeecs] B TOM, YTO B 00SI3aHHOCTh aJIBOKaTa
BXOJIUT YBOKCHHE TIPAB, YECTH U JOCTOMHCTBA JIMII, KOTOPhIE OOPATHUIINCH K HEMY 32
ITOMOLIBIO.

Taxxe MBI paccMOTpenu BOMPOC 00 aJIBOKATCKOM TaiHe. Tak, 3alllUTHUK He
BIIPABE pasrilalllaTh JAHHBIE, IOBEPEHHbIE EMY MOA3AIIUTHRIM. OIHAKO JIUIIb [IPU
OIpPEJIETICHHBIX YCIIOBUSX a/IBOKAT BCE-TAKU MOXKET PACKPBITh aJBOKATCKYIO TalHY.

Jlanee MblI TPOAHATU3UPOBAIM ydacTHE aJBOKAaTa-3alllUTHUKA Ha CTaguu
MpEABAPUTENBLHOIO pacciienoBanusd. Ero rinaBHas 1enb 34€Ch — 3allMIIaTh [paBa U
3aKOHHBIE MHTEpeCHl nmoa3amuTHoro. K Hanbosnee 3HaYMMBbIM 3a/1a4aM aJIBOKaTa B
X0/l JAaHHOW CTaJWH OTHOCHUTCS HEOMYIIEHUE TMPUMEHEHHS KaKOro-Tuoo
BO3/ICHCTBUS Ha TTO3AIIUTHOT'O, B TOM YHCie (OPMUPOBAHUE TOKA3ATEIHLCTBEHHOMN
0a3pl, KOTOpas CHocOOHAa TIPUBECTH K ONPABAAHUIO WU  CMATYCHHIO
OTBETCTBEHHOCTH O0OBuUHsieMoro. Kpome Toro, BaXHOW 3ajmadeil SBISICTCS
00ecCleyuTh YCIOBHUA, TapaHTUPYIOIIME COoOMIofeHne KOH(GUIECHIMATLHOCTH
uHbOpMaIIK, KOTOPYIO COOOIIAET aIBOKATY MOJCYIUMBIH.

Hamu Obut paccMOTpeHbl MOMEHTBI, C KOTOPBIX 3alIMTHUK NPUHUMAET

y4acTHE B MpoLEcce. ITU MOMEHTHI periaMmeHTupoBansl 4. 3 cT. 49 YIIK Poccum.
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BaxHocTh yyacTusi 3allUTHHKAa HAa CTaJuU MPEABAPUTEIBLHOTO pPacCiIeIOBaHUS
MPOSIBJISIETCS. U B TOM, 4YTO, BO-TIEPBBIX, OH CMOCOOEH oOpamiaTh BHHUMaHUE Ha
MpolleCCyalIbHbIE  OIIMOKH, KOTOpPbIE COBEPIIAIOT MPEACTABUTEIA OpPraHOB
MPaBOMOPSIKA, BO-BTOPBHIX, 00JagaeT CIOCOOHOCTHIO K  OTCIECKHBAHUIO
CBOEBPEMEHHOCTH MTPOLECCYATbHBIX JCUCTBUN U BBICTPANBAHUIO TPAMOTHOW JIMHUN
3aIIUTHL.

Emme Hamu Ob1IIO pacCMOTPEHO yJ4acTHe aBOKaTa B Cy/Ie IepBOM MHCTAHITUH.
OHO xapaKTepu3yeTcsi TEM, 4TO 3alIUTHUK HEMOCPEACTBEHHO OTCTAUBAET MO3UIINH,
paBa M 3aKOHHBIE MHTEPECHl MOJCYAMMOro. B TOM 4uCie 3allUTHUK HMEET
ONpEAECIECHHBIM KOMIUIEKC MpaB U BO3MOXKHOCTEW HA JaHHOM Hpou3BoACTBE. Tak,
HaIlpuMep, 3alIUTHUK MOXET HCCIeN0BaTh J10Ka3aTelbCTBEHHYIO 0a3y, W3jaraThb
COOCTBEHHOE MHEHHE OTHOCHUTEIBHO OOBHHEHHS H €ro OOOCHOBAaHHOCTBIO,
BBIpAXKaTh HECOTJIACME NYyTEM MPEACTABICHUS XOHATalCTBA. OTU JCUCTBUS
OCYILECTBIISIIOTCSI C LEIbI0 MOJTHON peanu3aiuu GyHKIUU 3auThl. B KoHeYHOM
cyere, aJIBOKaT MOXKET MPEKPATUTh MPUHUMATh Y4aCcTHE B MIPOLIECCE B CIIy4ae, €CIin
ITOJ3AIIUTHEIA OTKA3hIBACTCS B IOJaue KaccallmOHHOM kano0kl. Taxke, HaMu ObUTH
pacCMOTpPEHBI dTallbl IPOM3BOJICTBA B CYA€ W HEMOCPEICTBEHHO CyneOHOe
pa3oupaTenbCTBO.

W, nakoHer, HaMH OBUIO MPOAHAIIM3UPOBAHO YYaCTHE aJ[BOKaTa Ha TAKUX
CTaJIMsIX YTOJIOBHOTO CYAOMNPOU3BOJCTBA, KaK KAacCCallMOHHOE, aneJUISIIUOHHOE U
HAJI30pHOE MPOU3BOJCTBO. MBI y3HAJIM, YTO JIAHHBIE ATAIMBI SBJISIOTCS JTOCTATOYHO
BXHBIMU B YTOJIOBHOM CYJOITPOU3BOJICTBE. IX 0COOEHHOCTHIO SBISIETCS TO, YTO HA
HUX KaKHe-TU00 PEIIeHusl Cya MOTYT ObITh OCTIOPEHBI ¥ U3MEHEHBI IyTeM Mo1aun

COOTBETCTBYIOIIHX KAJI00.
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