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Beenenue

AKTYaJbHOCTb.

Ha coBpeMeHHOM »3Tane pa3BuUTUsA OOmIecTBa MPOOJEMbI T'PaKIaHCKO-
IPABOBOTO PETYJIUPOBAHUS HHTEIJIEKTYyaJIbHBIX 1IpaB U IPABOOTHOLIEHWH,
CKJIa/IbIBAIOLINXCA B OOJACTH MHTEJUIEKTyaJIbHOM COOCTBEHHOCTH, IMPHOOPETAIOT
Bce Oosbliee 3HaueHue, kak nans Poccuiickoit ®depepanuu, Tak U ISl BCETO
OCTaJbHOIO MHUpPA. DTO CBS3aHO C OOIIMM MOBBILIEHHEM POJIM HH(pOpMALUM U
UH(GOPMAIIMOHHBIX TEXHOJIOTUH, KOTOPOE XapaKTEpPHO JJIsi COBPEMEHHOTO JTara
pa3BUTHs 0OIIEeCTBA. ODTOT MPOLECC, B YHCIE MPOYEro, CTABUT BOMPOCHI,
CBSI3aHHbIE C  BOBJEYEHHEM B  XO3SMCTBEHHBII  000pOT  OOBEKTOB
MHTEJUIEKTYaJIbHOM COOCTBEHHOCTH U C 3aIIMTON MHTEJUIEKTYyaJIbHBIX IIPAB HA HUX.
[Ipu 3TOM cCTpeMHUTENBHOE pPa3BUTHE «HUH(POPMALMOHHOTO OOLIECTBa» CTABUT
nepes IpHUINYECKOM HAayKOM 3a/layd CBA3aHHBIE C IOCTOSIHHOW MOJEpHU3alueh
IIPaBOBOr'0 PErYJIUPOBAHUS MHTEIUIEKTYAIbHBIX MPAB — 3TO IPOCTO HEOOXOAUMO B
YCIOBHSIX, KOIJa  BO3HHMKAKOT  HOBBIE  pE3ylbTaTbl  HMHTEIUIEKTYyaJbHOU
JEeATEIbHOCTH U HOBBIE CIIOCOOBI X UCIOJIb30BaHUS.

IIppy 3TOM cama  MOAENb  3aKOHOJATEIBHOTO  PETYIMPOBAHHUS
WHTEJUICKTYalIbHBIX MpaB B Poccuu (XOTS M JAOCTATOYHO aKTHBHO Pa3BHBACTCS B
NIOCJIETHUE TOJIbl), HE B MOJHOM CTENEHU PEIIAeT CBOM 3aJayd. Bo MHOTOM 3TO -
pe3yNbTaT UCTOPUUYECKUX OCOOEHHOCTEH Pa3BUTHSI CUCTEMbl MHTEIIEKTYaJbHBIX
npaB B Poccuu. BnusHMe 31€Ch OKa3blBalOT M OCOOCHHOCTH  pa3BUTHSA
COOTBETCTBYIOILIETO 3aKOHOJIATEIhCTBA XapaKTepHOE [UIsl MPaBOBOM CHCTEMBbI
CCCP u ToT (hakT, 4yTO MONOKEHUSI YeTBepTOr yactu ['paxkgaHckoro kogekca PO
[16] (manece — 'K P®) no cux mop oT4acTH OCHOBBIBAIOTCS HAa HOPMATHBHO-
npaBoBbeIX akTax 1990-x romos. B uwactHoctu B HOpmax 'K P® po cux mop
omrytumo BiusiHue 3akoHa PD ot 09.07.1993 N 5351-1 «O6 aBTOpCKOM TpaBe U
CMEXHBIX mpaBax» [77].

CnencTBueM 3TOrO SIBISIETCS TO, YTO CYLIECTBYIOIIAs CHUCTEMa 3allUTHI

WHTEJJIEKTYallbHBIX TpaB B Poccum HecopepiieHHa. CyneOHBbIE pelieHUs! Io
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3aIIUTE MHTEJUIEKTYAIbHBIX IIpaB B HACTOSLIEE BpeMs MPUCYTCTBYIOT B
POCCHUICKON MPaBONPUMEHUTENBHON TMPAKTUKE B CPaBHUTEIBHO HEOOJIBIIOM
o0bEME, KOTOpBIM SIBHO HE COOTBETCTBYET MacliTabaM HapylIeHUH B 3TOH
orpaciu. U naxe 3T, umeromuecs cyzeOHble pelIeHNs, B CBOIO OYepeb BEChbMa

MPOTUBOPEUYHUBEI U1 HEOECCIIOPHHBI.

Eme oIMH acmnekT akTyaldbHOCTM HM3Yy4aeMOW TEMBI, CBSI3aH C TEM, 4YTO
Poccust kak unen BcemupHOUW TOProBoW OpraHU3alMd W JIPYTMX OpPraHU3alud
UMEET PST MEXKIYHAPOIHBIX 0053aTEILCTB B cepe 3aluThl MHTEIUIEKTYaTbHBIX
paB, KOTOPBIE JO CUX MOP UCIIOJTHEHBI HE B TTOJIHOM 00beMe. A yuactue Poccuu B
EBpazuiickom sxoHomuueckoM coroze (EADC) 1onoJHUTENBHO CTaBUT MPOOJIEMbI
CBSI3aHHBIC C 3aLTUTON POCCUMCKON MHTEJUIEKTYallbHOM COOCTBEHHOCTH Ha OOIIMX

peiHKax EADC.

Ot )51 Apyruc HpO6H€MBI, CBJ3aHHBIC C PETYIMNPOBAHHUCM
HHTCIJUICKTYAJIbHBIX IIpaB B Poccum BO MHOrom cCBSI3aHBI C TCM, 4YTO CIHUHBIX
IMOoAXO0A0B K HMHTCIUICKTYAaJIbHBIM IIpdBaM B OTCYECTBECHHOM HAaYKC IIPOCTO HCT,
HCCMOTPs HAa 3HAYUTCIbHOC KOJINYCCTBO I/ICCHeI[OBaHI/Iﬁ BOIIpOCA, 4YTO HC MOJKCT HC

OTPAXKATHCA M Ha KAUCCTBC IIPABOBOI'0 PCryJInpOBaHUs].

VYkazaHHbIE aCMEKThl CBUICTEIBCTBYIOT O HEOOXOAMMOCTH TMPHUCTAIHLHOTO
M3YUYEHHs TMPABOBOM MPUPOJAbl MHTEIUIEKTYyalIbHBIX MpaB MO 3aKOHOJATEIbCTBY
Poccuiickoit @enepaiuu, 4To U ONpeaeseT 3HaYMMOCTh HACTOSIIEH padOoTHI.

Cremnenp pa3pabOTAHHOCTH TEMBI HCCIICIOBAHUS.

Oco0eHHOCTH 3alIUThI U PETYJIUPOBAHUS, UHTEIUICKTyJIbHBIX MPaB, a TAK¥Ke
CMEXKHBIEC aCNEeKThl, aKTUBHO M3Yy4YalOTCsA B OTEUECTBEHHOW HAy4yHOW JHUTEpaType.
Pa3nuyHble acmnekThl M3y4aeMOW TEMbl HCCIEIOBAIIMCh TAKUMHU aBTOPAMH Kak
M.M. borycnasckuii, A.b. Benrepos, O.11. I'aBpunos, JI.b. I'ansnepuna, B.H.
HementneBa, B.A. JlozopueBa, B.. Epémenxo, H.b. Jlossruna, H.B. Muponosa,
B.A. PsacennieBa, A.Il. Cepreesa, B.P. Ckpuniko, E.M. UeptakoBa, H.K. ®unkens,
A K. FOpuenko, C. Colston, R.M. Hilty u npyrumu, kak Ha ypoBHEe MOHOTpaduii 1

HAayYHBIX CTaTeﬁ, TaK U Ha YPOBHC AUCCCPTAINOHHBIX HCCHCHOBaHHﬁ.



Cpenn KOHKPETHBIX, MHTEPECHBIX W HENAaBHUX HCCIENIOBaHUI BoOIpoca
CTOWT BBIJICITHTH:

- nuccepraimonnoe wuccienoanne [L.I. IllemenroBckoro «Kareropus
«UHTEJIEKTyalIbHbIE TIpaBa» B COBPEMEHHOM CHCTEME TPaXIaHCKUX IIpaB:
TEOPETUKO-TIpaBoBbie  acnekThl» [129] (2011) B KOTOpOH  packphIBaeTCs
TEOPETUKO-TIPABOBBIC ACTIEKThI KaTETOPHH «MHTEIUICKTYaJIbHBIC TpaBa» W AaETCs
aBTOpPCKas  KOHLEMIUs,  OOBSCHSOHIAsS  O0COOYyI0  MpaByld  MPHUPOAY
WHTEIJICKTYyaJIbHBIX TIPaB;

— muccepraiuio B.A. 3uMuHa «mmpaBoBasi IpUPOIa HHTEIUICKTYAIbHBIX TIPaB
1o 3akoHojarenbcTBy Poccuiickorn ®@enepanmn» [30] (2015) koropas sBisieTcs
OJTHUM U3 HanboJiee KPYMHBIX UCCIIET0BAaHUI BOMPOCA 3a MOCIECTHII TO/IbI;

— moHorpaduro O.B. borganoBoil «3amura UHTEIJIEKTYalbHBIX aBTOPCKUX
npaB TPaKIaHCKO-TIPaBOBBIMU crocobamu» [6]. B pabote paccmarpuBaroTcs
TaKhe HEJOCTaTKU JIEUCTBYIOIIETO 3aKOHOJATEIhCTBA B BOIPOCAX 3alUThI
aBTOPCKHUX MpaB KaK OTCYTCTBHE W (WJM) HEMOJIHOTa ACUHMIIMHN, YCIOBUU U
CPOKOB TMPUMEHEHHUSI TPaXKJAHCKO-TIPABOBBIX CIIOCOOOB 3alllUTHI, a TaK¥kKe
HEOIPEAEIEHHOCTh U MPOTUBOPEYUBOCTD LIEJIOT0 PsAJia €r0 NPEANNCAHN;

— KOJUIEKTUBHYIO0 MOHOTpaduio «IIpaBo HHTEIIEKTyallbHON COOCTBEHHOCTH:
akTyainpHble TIpoOsieMbl» [96] (2017), B koTOpoW TIIyOOKOTO HCCIACIYIOTCS
poOJIeMBbl 3alUTHI MpaBa WHTEIUICKTYaJbHOW COOCTBEHHOCTH B CBETE y4acTHs
Poccuu B BTO u EADC,;

— moHorpaduro [1.M. Mopxar «IIpaBo HHTENIEKTyaIbHOW COOCTBEHHOCTH U
UCKycCTBeHHBIH wuHTEIekT [56] (2018) B KOTOpOIH packphIThI IPAaBOBHIC
mpoOJemMbl, CBSI3aHHBIE C 33JIEWUCTBOBAHMEM B  XO3SIMCTBEHHOM 000poTe
UCKYCCTBEHHOI'O MHTEIIJICKTA;

— ¥ JpyTHE.

OrneHnBasi CTENeHb W3YYEHHOCTH, CTOMT 3aMETUTh, YTO B HayKe HUAYT
OOMMpHBIE  JUCKYCCHHM O TEPMHUHOJIOTHH, O NPHUHIUIAX  IPaBOBOTO
peryiaupoBaHusi, 00 OCHOBAaHUAX KacCU(UKAIMU OOBEKTOB WHTEIUICKTYalbHBIX
npaB, OJIHAKO €MHON U HEMPOTUBOPEUUBON KOHIIENIIUU OOBSICHSIOLIEH TPABOBYIO
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MPUPOAY MHTEIUIEKTYAIbHBIX MPaB, K COXKAICHUIO, IO CUX MOp HEe C(HhopMUPOBAHO.
Curyaruto ycyryomsieT ToT (akT, 9To OOBSICHEHHE WHTEUICKTYaIbHBIX MPaB Kak
0co0Oro sIBIICHUS BEAETCS, KaK MpaBWiIO, TMPUMEHUTEIBLHO Yepe3 aHalu3
OTZICJIbHBIX MPABOBBIX MHCTUTYTOB (MATEHTHOE MpPaBO, aBTOPCKOE MPaBO M TaK
Janee), 4YTo emie pa3 MOJYEPKUBACT aKTYaJIbHOCTh HM3YYCHHS TOCTABJICHHBIX
BOIIPOCOB.

OOBEKT HCCIeIOBAaHUS - MPABOBAs MPUPOJA MHTEIICKTYAIbHBIX IPaB IO
3aKOHOAATeNbCTBY Poccuiickoint denepannm.

[Ipenmer wuccnenoBaHus - CTPYKTypa HHTEUIEKTYAIbHBIX IIpaB IO
3aKOHOIaTeNbCTBY Poccuiickoit @enepanuu.

Llens ucciaenoBaHus - TEOpETUYECKOE 0OOOIICHHE TTOJIOKEHUM POCCUNUCKOTO
3aKOHOAATEIhCTBA 00 MHTEIUICKTYa IbHBIX MpaBax.

J1ist petieHust OCTaBICHHON 1eTu GOPMYITUPYIOTCS CIEAYIONINE 3aauHn:

- TEOPETUUECKOE 000011eHNE IIOJI0KEHUM POCCHICKOTO
3aKOHOJATEIbCTBA 00 MHTEIVIEKTYaJbHbBIX MIPaBax;

- XapaKTEPUCTUKA PETYJIUPOBAHUS MHTEIUIEKTYaJbHBIX MIPAaB B POCCUNUCKOM
rpakJIaHCKOM IpaBe (Ha MpUMepe aBTOPCKOTO MpaBa);

- BBIABIIGHHE TIPOOJIEM PpETyJIMpPOBAHUS WHTEIUICKTYaJbHBIX TIpaB B
Poccuiickoit @enepanuu (Ha mpuMepe aBTOPCKOTO MpaBa).

MeTo10JIOTHYECKYI0 OCHOBY HCCIICIOBAHUSI COCTaBJISIET OOIICHAYUHbBIN
TUAJIGKTUYCCKU  METOJ] TIO3HAaHWUS OOIIECTBEHHBIX  SBJICHUH. MeToauKy
XapakTepu3yeT COBOKYMHOCTh OOIIEMPABOBBIX M  CHEIUATBHO-IOPUIUYECKUX
METOJI0B. B 4YacTHOCTH, MCHOJB30BAIUCH: WHIYKIIMS, CUCTEMHBIH, (opMaibHO-
JOTMaTUYECKHM, HCTOPUUECKUN METOJIbI U1 METO/I IPABOBOTO MOAECIUPOBAHUS.

HopmaTuBHO-IpaBOBYIO OCHOBY HCCIICIOBAaHUS COCTABWIM TMOJIOKECHUS
Konctutynuu P® [42], mexayHapoaabie goroBopa PP (bepHckast KOHBEHIMS 110
OXpaHe JIMTEepaTypHbIX U XYAOKECTBEHHbIX mpou3BeneHuil [5], BcemupHas
KoHBeHIus 00 aBTopckoM mnpase [13], Joroop BOUC no aBTopckomy npaBy [20]

u gapyrue), I'paxnmanckuii komekc Pd [16], uHble 3aKOoHOAATENbHBIC H



HOPMATUBHBIE aKThl, 4 TAKXKE MOCTaHOBJIeHUS KoHcTUTynIMOHHOTO M BepxoBHOrO
cynoB Poccun.

TeopeTueckyr0 OCHOBY MCCJIEAOBAHUSI COCTABIISIOT BBIBOJBI, TIOJIOKEHUS U
KOHIEIIINK, COAEpXkKaIUecs B TPyJax OTCYECTBEHHBIX HCCIEAOBATENICH
WHTEJJIEKTYaJIbHBIX TIPaB.

Hayynass HOBH3HA WHCCIENOBaHUSA 3aKJIIOYAETCs B TOM, YTO IPaBOBas
MPUPOJA UHTEIUIEKTYAIbHBIX MPAB MO 3aKOHOATENBCTBY Poccuiickont denepannn
B paboTe M3ydaeTcsi KOMIUIEKCHO, C YY€TOM MEHSIOIIErocs 3aKOHOAATeNIbCTBa U
aKTyaJlbHOW CyAeOHOM TIpakTUKH. Pe3ynbTaThl HCCICIOBAaHUS MOTYT OBITh
WCMOJIb30BaHbl TMPU COBEPIICHCTBOBAHWHM COBPEMEHHOTO 3aKOHOJATEILCTBA
Poccuiickoit ®@enepanniu, a TakkKe MOTYT ObITh HCIOIB30BaHbI B JaTbHEHIIMX
HAay4YHBIX HCCIICIOBAHUSAX IO BOMPOCY, a TakKe B Y4eOHOM IMpolecce Mpu
npenoAaBaHuM KypcoB «l'paxkgaHckoe MpaBoy», «VHTeNNeKTyallbHOE MpaBo» U
JpyTue.

CrpykTrypa pabotel. PaboTa coCTOMT W3 BBEACHUS, TPEX TIJIAB OCHOBHOM
YaCTH, 3aKJIFOYEHHUs, U CIIMCKA KCIOJIb3YEMbIX HCTOYHUKOB U HCIIOJIb3YEMOU

JUTEPATYPHI.



1 IlonsATHEe M 3BOJIIOLMA PeryJMPOBaHUS MHTEIEKTYaJbHbIX MPaB B

POCCHIICKOM 3aKOHOAATEJIbCTBE

1.1 Teoperudeckue acneKTbl CTPYKTYpPbl M COJEPKAHHUA TOHATHS

CMHTCIJICKTYAJIBbHbBIC ITPABa»

«HTENneKTyanpHple IIpaBa» - 3TO NOHATHE, KOTOPOE NPEAYCMOTPEHO
YETBEPTOMN YacThio I'paxknanckoro koaekca PD, a Takke aKTUBHO UCITOIb3YETCS B
MIPaBONPUMEHUTEIBHON IPAKTUKE U HAYYHOU JINTEPATYPE.

I[Ipu stom B peictByromeM ['paxkmanckom kojekce P®D HeT ueTtkou
Ne(UHUIMK ATOTO MOHATHUS, KaK HET 3TOM Ae(PUHUIMU U B JOKTPUHE, YTO BEJET K
ONPENEIICHHOW TOHATUMHOM PACCOTJaCOBAHHOCTH — KAaK B TEOPUM, TaK U Ha
npakThKe. VIMEHHO MO 3TOW MpPUYMHE Mbl CUMTAEM BaXKHBIM U HEOOXOJUMBIM
IIPOAHAIIM3UPOBATH OCHOBHBIE IMOAXObI K 3TOMY IOHSTHIO.

[lepBble NONBITKY ONPEAECIUTH NOHATHE U COJEPKAHUE «HMHTEIIIEKTYaIbHBIX
IpaB» MOKHO YBHJIETh €Ill€ B padoTax (ppaHIly3cKUX (uiocodoB-pocBETUTENEH
XVIIl Beka — mpexacraBuTeneil «reopun ecrtecTBeHHoro mpasa» J. Huapo, .
Bousbrepa, XK.-JK. Pycco u psga npyrux. bnarogaps ux AeATEIbHOCTH TEOPUs
€CTECTBEHHOI'0 IpaBa 00OramaeTcsi MOHMMAaHUEM TOIO, YTO «IpaBO CO3JaTels
J000r0 TBOPYECKOIO pe3yJsibTara, Oyap TO JUTEPATypHOE NPOU3BEIACHUE WU
U300peTeHue, SBISETCS €ro HEOThEMIIEMBbIM, PUPOIHBIM IIPABOM, BO3HHMKAET U3
CaMOM TPUPOJBI TBOPYECKOM HEITENBHOCTH M CYIIECTBYET HE3aBUCUMO OT
IIPU3HAHUS TOTO MpaBa roCyAapCTBEHHOM BIacThio» [36, ¢. 177]. B nanpHelmem
Ha OCHOBE 3TOro mnojaxonaa chopMUpOBajaCh TaK Ha3blBaeMas «IpONpUETapHas
TEOpUS MPaB» HA PE3yJIbTAThl MHTEJUIEKTYaIbHON JAEATEIBHOCTH, 3a CO3ATEIIMU
KOTOPBIX CTaJM MPU3HABATh MPAaBO COOCTBEHHOCTH Ha JOCTUTHYTHIA TBOPUECKUIA
pesyabrar [137, c. 247].

OTOT NOAXOJ TOJYYWJ 3aKPEIUICHHWE B PEBOJIIOUMOHHOM ISl CBOETO

BpeMeHu ¢paniysckoM IlatentHom 3akonHe 1791 roma, u ganee — OblI



ucrnons3oBan B npaBe CIIIA u  pacnpocTpaHuicss B €BPONEHCKOM
3akoHoaarenscTBe XX Beka [120, c. 301].

Tem He MeHee, TEpPMHUH «HUHTEIUIEKTyalbHbIE TIpaBa» B paMKax
IPONPUETAPHON TEOPUHU NPAB €IIE HE UCIONb30Bajcsa. PazpaboTka 3TOro nmoHATUA
MPOUCXOJIUT CYIIECTBEHHOIO T03ke — BO BTOpoil mosioBuHe XIX Beka B pamkax
TaK Ha3bIBAEMOU «T€OPUH UCKIIOYUTEIbHBIX MPABY.

OgHuM H3 ee TeopeTUKOoB sBisieTcss Oenbruiickuii yuyenolii E. Iluxkap,
koTtopeli B 1879 romy BBen B HayudHbId OOOpPOT TEPMHUH «HUHTEIJICKTYaJbHbBIC
npaBa» M J1ajl XapaKTEPUCTUKY €ro COACPKAHUS.

B ero TpakTOBKE MHTEIUIEKTyaJbHbIE TIpaBa SBISIIOTCA IIpaBaMH,
HAXOJIAIUMUCA BHE KJIACCHUYECKOM TpHUaJbl BEIIHBIX, O0s3aTEIIbCTBEHHBIX U
JUYHBIX MpaB, MPUHATOM B pUMCKOM IMpaBe. JIr000€ MHTEIUIEKTyalbHOE MPaBO
OTHOCHUTCS K 3aMBICITy aBTOPa, & HE K MaTEpHUAJIbHON peaau3alyy 3TOr0 3aMbICIIa.
[To oOpa3HOMY BBIp@XEHHIO aBTOpa, «BEIHbIE IpaBa MPEANOIararT
MaTepHalbHbIA OOBEKT U COOCTBEHHOCTb, B TO BpEMs KaK HMHTEJJIEKTyaJlbHbIE
IpaBa — YMCTBCHHBINH OOBEKT M HCKITFOUNTEIIBHOCTEY [144].

Kak oTMeuyaeT COBpEMEHHBI OTEYECTBEHHBIM HCCIEN0BATENb IOHATHS
«MHTEIIEKTyalbHBIX TpaB» M.E. AnuctpatoBa «Ycunusa J. [lukapa Obutn
HalpaBjeHbl Ha pa3o0jayeHHe MPONPHUETAPHON TEOPUH, OTOXKIECTBISABILEH
MaTepuaibHble OOBEKTHl C HJCATbHBIMH OOBEKTAMHU, PACIPOCTPAHSSI Ha
MOCJICIHAE PEKUM TIpaBa COOCTBEHHOCTHY [2].

Owmunsb [lukap, TeM camplM, NPUHIMIIMAIBHO PAa3JIMYacT MPABOBOW PEXKUM
MaTepUaNbHBIX BEIIEH W TMPaBOBOM PEXKUM HEMATEPUAIBHBIX OOBEKTOB
(Xy1O’)KECTBEHHBIX M  NPOMBIIUICHHBIX  TNPOU3BEICHUN), UYTO  SIBISETCS
XapaKkTEePHBIM [IJIs1 TEOPUU UCKITFOUUTENbHBIX (MHTEIJIEKTYJIbHBIX ) IIPaB.

JlanHasi Teopusl MOJy4YaeT CYHUIECTBEHHOE PACIpOCTPAHEHUE U MOCTENEHHO
BBITECHSIET MPONPHUETAPHYI0 TEOpUIO TpaB, CTaB B HACTOsIIEE BpeMs
o0IIepacIpOCTPaHEHHOM, B TOM uucie U B npaBe DpaHIM — paHee KOIbIOenn
nponpueTapHoit Teopun. Kak ormedaer (paniy3ckuii npodeccop npaa Posan

Jlroma, otkaz oT Hee BO DpaHIMU OOBICHSIETCS TEM, UYTO «aBTOPCKHUE IpaBa



SBIIIOTCS  TIpaBaMH  «SUI  QENeriS» WM HWHTCIUICKTyaJIbHBIMH  IIpaBaMH,
HaXOSIIMMHUCS BHE KJIACCUYCCKHX KOHIICTIIMKA BEUTHBIX M JUYHBIX TipaB» [23]. C
HUM COIJIACHBI U JIPYTHU€ MCCIEN0BaTeIu MpoOJeMbl — aHIHUCKUN ydeHblil K.
Konbcron [139] u Hemerkuii aBTop P. Xuntu [143]

Bnpouem,  ompeneneHHble  CTOPOHHUKM  MPOMPUETAPHOM  TEOPHUH
coxpaHsitorcs M ToHbIHE. OJIMH M3 HUX — aMEpUKaHCKUM mpaBoBea Puyapn
ONCTEH aKTHUBHO  HCCIEAYET BO3MOXKHOCTM  3aMMCTBOBAHUS  IPaBOBBIX
KOHCTPYKIIUN TPaJUIIMOHHOTO TMpaBa COOCTBEHHOCTH W TEPEHOCAa UX Ha MPaBO
UHTCIUICKTyallbHOM coOcTBeHHOCTH [141]. OmHAaKO OH, IPH 3TOM, «HE OTPHIIACT,
YTO HEBO3MOXXHO MOJIYYUTh HHTEJUIEKTYaJIbHYI0O COOCTBEHHOCTh B (PU3HUECKOE
BJIAJICHUE, MOATOMY OTCYTCTBYET CMBICT YKa3blBaTh Ha (U3MUECKHE TPaHUIIbI
00BEKTOB WJIM JIyMaTh O MpaBax BIaJelblieB coceaHero oobekTay [108, c. 47]. Tlo
MHeHnto JI. CarpeeBoil 3Ta Teopus celdyac IEPEKUBAECT HEKOE «BTOPOE
poxaenue»[107, c. 43]

OnHako, HECMOTPS HAa HAIMYUE HTOM, TOCTATOYHO OPUTHMHAIBHOM TEOPHH,
CIIOBOCOYETAHUE «UHTEJJIEKTyallbHass COOCTBEHHOCTb» [UIsl COBPEMEHHOTO
3apy0EKHOr0 aBTOPCKOTO MpaBa HOCHUT YCIIOBHBIM XapakTep — «IPaKTUYECKU
HUKTO BCEpPbE3 HE YTBEPXKJIAET, YTO MHTEIEKTyallbHas COOCTBEHHOCTb €CTb
COOCTBEHHOCTh B TOM CMBICII€, B KOTOPOM €€ MOHUMAET 3aKOHOJaTellb B pa3zelie
YaCTHOT'O TIpaBa O BEIHBIX IpaBax» [47, c. 58].

Ecnu roBoputh 00 0TEUECTBEHHONW IIUBMIIMCTUKE, TO pa3pabOTKa KaTeropuu
«MHTEJUICKTyallbHbIe TMpaBa» 31ech HauumHaercss B XIX Beke. Ilpu 3TomM B
3aKOHOAATENBCTBE W JOKTpUHE PoccHiiCKOM WMIIEpUM aBTOPCKME IIpaBa
MEPBOHAYAIIHO TaK)K€ PAaCCMaTPUBAIKCH B paMKax MPOINPUETAPHON TEOPHH IPaB,
a aBTOPCKHE MpaBa MPUPABHUBAIMCH K MpaBy COOCTBEHHOCTH M OTHOCHIIUCH K
JIBH>)KUMOMY HUMYIIIECTBY.

Onnako Ha pyoOexe XIX-XX BekoB B cpefie OTEYECTBEHHBIX YUYEHBIX
MOCTENEHHO HAYMHAET PACHpPOCTPAHITHCS «TEOPUU BO3HArpaxkjaeHus». OCHOBaHa
3Ta TEOpHsl HA TOM COOOPaKeHUH, YTO FPAKIAHCKOE MPABO JOHKHO PEryJnpoBaTh

U OXPaHATh MPUCBOCHHUE JIOOBIX OOBEKTOB, SIBJISIIOIIUXCA PE3yJIbTaTOM TpyJa U
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UMEIOINX CTOUMOCTh. K TaKOBBIM OTHOCSTCS W PE3yNbTaThl YMCTBEHHOU
NEeSATeTLHOCTH.

Pa3BuTuHe 3TOI Teopuu B TPyAaX OTEUECTBEHHBIX YYEHBIX 3TOTO MOJX0J]a —
[®. Hlepmenesuuya [130] m A.A. Ilunenko [85] crasio BO MHOTOM
OTIPEEIISIONTUM JUIsl OT€YECTBEHHON HAayKU aBTOPCKOro npaBa. OJIHAKO KaTEeropus
«UHTEJUICKTyaJIbHbIE MPaBa» ATUMHU U JPYTUMHU JOPEBOJIOLUOHHBIMHU YUEHBIMHU,
BCE K€ HE UCIIOJB3YETCA, HECMOTPS Ha TO, uto [.@. [llepmeneBny B najibHENIIIEM
COrJlacWiICsl CO MHOTMMH TIOJIOKEHHUSIMH TEOPUM «HUCKIIOYUTENIbHBIX TIpaB» B
TPaKTOBKE YIOMSHYTOro Bhiue . [Tukapa.

Pa3BuTHE OTEYECTBEHHBIX MOAXOJ0B K TMOHUMAHHWIO HHTEIJICKTYaIbHBIX
IpaB CYIIECTBEHHO 3aMEJIJISIETCS TIOCIIe PEBOJIIOIMOHHBIX coObiTui 1917 rona, mo
BITOJTHE OOBSICHUMBIM IIPUYUHAM - CBSI3aHHBIM C OTMEHOW BCEX HOPM aBTOPCKOTO
npaBa Poccuiickoii nmniepun. HecMOTps Ha TO, 4TO B JaJIbHEHILEM aBTOPCKOE
paBO HAYMHAET IOCTENEHHO CTAHOBUTCS YAaCThIO COBETCKOTO TPaXKIaHCKOTO
mpaBa, €ro MOHUMaHWE CYIIECTBEHHO MEHSETCS - BCE aBTOPCKHE IMpaBa, B ITOT
MEepUOJl, CBOAWINCH K JMYHBIM HEUMYIIECTBEHHBIM IIpaBaM M K TMpaBy Ha
MOJIYYCHUE BO3HATPAKICHUS 3a HWCIIOJIB30BaHHUE TMpow3BeneHus. VIMEHHO ATOT
MOJIXO/ Y CTaJ OMPENETSIONUM JIsl TEOPETUYECKUX TMOJXO0J0B B paMKaxX HayKd
COBETCKOTO aBTOPCKOT'O TpaBa - HMCCIEIOBAHUS KAaTETOPUU «HUHTEIUICKTyaJIbHbBIE
npaBay (KaKk H KaTCTOPHH «UHTCIUICKTyajbHash COOCTBEHHOCTH») BEJIHCH
dbparmMeHTapHo.

KoMriekcHbIe MCCIeI0BaHMS pacCMAaTPUBAEMON KAaTETOPUHM HAYWHAIOTCS
yxe mnocne pacrnanga CCCP. Ilpu sToM, HECMOTpss Ha TO, YTO OOIIECTBEHHBIC
OTHOIIEHUS, CBSI3aHHBIE C PETyJIUPOBAHUEM MHTEIUICKTyaJIbHBIX TpaB B Poccum
yke (hakTHIeCKu (POPMUPOBAINCH, CaM TEPMHUH «HUHTEIUICKTYaJbHBIC TpaBa» BCE
ellle He MCIOJB30BAJICA. DTO OBLIO CBsA3aHO ¢ TeM, 4To U B KoHctutyiuu PO [42]
U B jeicTBytonieM Ha TOT MoMeHT 3akoHe P® ot 09.07.1993 Ne 5351-1 «O06
aBTOPCKOM TIpaBe M CMEXHBIX MpaBax» [/7] u JOpyrux 3aKOHAxX, KacaroIMXCs

00BEKTOB HEMATEpPUATBHBIX MIPaB, 3TOI0 TEPMUHA TIPOCTO HE OBLIO.
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TeM caMbIM, B Hay4HOW JIMTEpAaType B OCHOBHOM HCCIIEI0OBAJaCh MMEHHO
«MHTEIJICKTyaJIbHAsl COOCTBEHHOCTHY». VIMEHHO Tak Ha3bIBAJICSA aABTOPUTETHHIN
Hay4YHBIM JKypHaj, BbInyckaBmmicas B Poccum ¢ 1992 roma. Kpymnabie
UCCIIEIOBaHMSI TTPOOJIEM MPAaBOBOM OXpaHbl MHTEIEKTYaIbHON COOCTBEHHOCTH TIO
3akoHoaTenbcTBY P 1990-x ronos npeanpunste J.FO. Illecrakossim [131].

OnHako, UCMIOJIb30BAHUE MMOHATUS «MHTEIUICKTyalIbHAsi COOCTBEHHOCThY Kak
ne(UHATIMA XapaKTEPHON ISl TIOJXO0JI0B K PETYIMPOBAHUIO WHTEIUICKTYabHBIX
npaB U MPaBOOTHOIICHUW, CKJIAQIBIBAIOIIMXCA B 00JIACTU MHTEIUIEKTyaJIbHOU
coocTtBeHHOCTH XapakTepHbX Aid 1990-X romoB (HbIHE HEACHCTBYIONIAS CTAThS
138 'K P® Tak m Ha3pIBajlach), MOCTEMEHHO CTAJ0 BBI3BIBATH Psj BOMPOCOB. B
NEPBYIO OdYepeAb 3TO ObUIO CBSI3aHO C YCJIOXHEHHEM COOTBETCTBYIOLIMX
OOIIIECTBEHHBIX ~OTHOIICHWM M TOCTENEHHBIM PacIpOCTpPaHEHUEM CpPeau
POCCHICKUX YYEHBIX «TCOPUHU UCKIIIOUUTEIBHBIX MTPaBy.

Haubonee oOmupHble TEOPETUYECKUE AUCKYCCUU IO ’TOMY IOBOJAY BEJIHUCH
B xoj1e pa3pabotku yerBepToit yactu [’ K P® B Havane 2000-x romos.

Psn  aBTOpOB,  yTBEpKIaiu, UYTO  TEPMUH  «UHTEJUICKTyaJlbHaS
COOCTBEHHOCThY», Kak 0003HaueHHbIil B Koncturynuu PO (mmpuuem Bo BTOpoH ee
rjlaBe, HM3MEHEHHE KOTOPOM Ype3BBIUYAWHO 3aTPyJHEHO) U JOJDKEH ObLI
UCIONIb30BaThCs B ['paknanckoMm kojekce PO «miis 0003HaUEHUS COBOKYITHOCTHU
IpaB Ha OXpaHsEeMbIe Pe3yJIbTaThl MHTEIUICKTYadbHOW ACSITEILHOCTH U CPEICTBA
uHauBHayanu3anum» [110].

B 10 ke Bpems npyrue aBTOpbl — B 4acTHOCTH npodeccop B. A. [o3opues
(ommH w3 Haumboyiee AaKTUBHBIX CTOPOHHHUKOB HCITOJIB30BAHUS KaTETOPUHU
«UHTEIJICKTYaJIbHBIX TPaB» B OTEUYECTBEHHOM 3aKOHOJATEIHCTBE), BBICTYMAN 3a
HEJIOMMYCTUMOCTh  3aKpeIICHUs JaHHOTO TEPMHHA B HOPMAaTHBHBIX aKTax
MPAKTUYECKON HATIPABICHHOCTH.

OOOCHOBBIBasi CBOIO TOYKY 3pEHHUS, OH OTMEYaJ, 4YTO «TEePMHH
«UHTEJUIEKTyallbHass ~ COOCTBEHHOCTB»  CTal  JOCTAaTOYHO TPUBBIYCH, €ro
yOOTPEONSIIOT W B MEXKIYHApPOJIHBIX aKTaX, U B JOKYMEHTax MOJUTHYECKOTO

XapakT€pa MW €ro MNpuMCHCHHUE IIPAaBOMCPHO, C€CIM OTHOCHUTBCA K HEMY KakK
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YCIOBHOMY, HMMEIOIIEMY IOJIUTHYECKOE M HSKOHOMHUYECKOE 3HAYCHUE, HO HE
IOPUIUIECKOE COJMEpPKAHUE, B CBA3M C UEM «yNOTPEOJICHWE ITOTr0 TEPMHUHA B
MOJINTUYECKUX JOKYMEHTAaxX, PUKCHUPYIOMINX IpaBa yejoBeka, fonyctumo. Ho ato
HE OTHOCHTCS K FOPHIUYCCKUM KaTeropusm» [22]. CX0KyI0 TOUKY 3pCHHS TaKKe
BhIcka3biBaia A.B. Ctemanoga [117, c. 23].

Kak crnencrBue onmuchiBaeMbIX IUCKYCCHH, pa3paOOTUHUKH MPOEKTAa YacTH
yerBépron ['paxnanckoro konekca PO npuHsIM KOMIPOMHUCCHOE PEIICHHUE,
3aKIIOYaronieecss «B ~ MMEHOBAaHUM  UHTEIUICKTyaJIbHOM  COOCTBEHHOCTHIO
OXPAHSEMBIX PE3YJbTATOB MHTEJUICKTYAJIIbHON NEATEIBbHOCTH U IMPUPABHEHHBIX K
HUM CPEACTB WHAMBUIyATU3ANNU HOPUAMYECKUX JIUIl, TOBAPOB, PadOT, yCIyr U
MPEANPUITUNA, YTO TTO3BOJIMIJIO OTOUTH OT BECbMa CIIOPHOTO MOAXO0/a O IPU3HAHUU
WHTEJJIEKTYalIbHOM COOCTBEHHOCTBIO COBOKYIHOCTHM IIpaB Ha OXpaHseMbIe
o0bexThI» [30, ¢. 33].

[Ipu sTOoM ocHOBOM 11t pazpaboTku yerBepToit yactu 'K P® crana umenHo
KOHIICIIIUS «UCKIIOUHUTENbHBIX TpaB». Kak oTmeTwWin camu aBTOpBI «B TEKCTE
gactu yeTBepTor ['K P®, nerko mpocienuth, KaKyr0 CHCTEMOOOPa3YIOIIYIO POJIb
CBITPAJIO MOCJIEAOBATEIBHOE UCIIOIb30BAHNE KOHUIETIMN UCKIIFOUYUTEIIbHBIX TIPaB U
KaKk OHO pEaJbHO, HA YPOBHE 3aKOHA, 4 HE TEOPETUUYECKUX PACCYKICHUU H
HAy4YHOW JIMTEpaTypbl TMpeBpaTHwiio oOOJacTh TMpaB Ha WHTEUICKTYaJbHYIO
COOCTBEHHOCTh B CaMOCTOATENIBHYIO OTpaciib TPAKIAHCKOTO MpaBa HapsAIy C
IPaBOM BEIIIHBIM M MPaBoM 00s3aTenbcTBeHHBIMY [138, c. 8].

B wurore, B pOCCHMHCKOM 3aKOHOAATEIbCTBE OJHOBPEMEHHO CTalu
MCIOJIb30BAThCA TEPMUHBI «MHTEIJICKTyalbHas COOCTBEHHOCThHY 151
«UHTEIUICKTyaJIbHBIC TIpaBa» (MpUYEM TIOCIEAHEE TIOHSITHE TMPU TPUHSATUU
yetBepTod yactu 'K P® Obulo ynmomMsiHyTO B POCCHIICKOM 3aKOHOJATEIbCTBE
nepBbld pa3). MHoOrume uccienoBareid, B CBSI3M C 3THUM, OTMETHJIM, YTO 3TO
BBI3BAJIO OMpPEACICHHYIO NyTaHUIy [25] u HeoOXOAMMOCTh B JOMOJHHUTEIbHBIX
pPa3bACHEHHUSX.

BepxoBubiit cyn P® u Briciumii apoutpaxssiii cyn PO B cBsi3u ¢ 3TUM

noauepkuynu, yto B 1. 9 IlocranoBnenusi Ilnmenyma BepxoBHoro cyna P® u
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[lnenyma Beiciero apoutpaxkuoro cyna PO ot 26 mapra 2009 roga Ne 5/29, uro
«B COOTBETCTBUM C IOJOKEHUAMH 4actu uerBepron ['K PO tepmunom
«UHTEJUIEKTyallbHas COOCTBEHHOCTBY» OXBATBIBAIOTCS TOJBKO CaMH PE3yJIbTaThl
WHTEJUIEKTYaJIbHOM ~ JIESITENIbHOCTA W NPHUPAaBHEHHbIE K HHUM  CpPEICTBA
WHUBUyaIA3alluU IOPUANYECKUX JIUI], TOBAPOB, padOT, YCIyT U MPEANPUATUH,
HO He TpaBa Ha HuX (cT. 1225 Kopekca).

Ha pe3ynbTaThl HHTEIJIEKTYaIbHON JIEATEIHOCTU U MPUPABHEHHBIE K HUM
CpelCTBa HMHAMBUAYyaJIU3allUd IOPUAMYECKUX JIUI, TOBapoOB, padoOT, yCIyr u
MPEANPUATANA (MHTEIUICKTYallbHYI0O COOCTBEHHOCTh) B cuiy cT. 1226 'K P®
NPU3HAIOTCS  MHTEJUIEKTYaJIbHbIE  IpaBa, KOTOpbIE BKJIOYAOT B  ce0s
UCKIIIOUUTETLHOE TPaBO, SBISIONICECS HMMYIIECTBEHHBIM IMPAaBOM, a B CIIydasX,
npenycMoTpeHHbIX KogekcoM, Takke JTUYHbIE HEUMMYIIECTBEHHBIE MpaBa U MHbBIC
npaBay [68].

Takum o0Gpa3om, B 3TOM TPAaKTOBKE MOHATHE «UHTEUICKTYalbHBIE IMpaBay
ABJIAETCSI COOMPATENbHBIM JUIsl 0003HAUYEHHSI WCKIIIOUUTENBHOIO MpaBa, JUYHBIX
HEMMYIIIECTBEHHBIX M HMHBIX TMpaB, MPU3HABAEMBIX HAa OXPAHSIEMbIC PE3YJIbTATHI
MHTEJUIEKTYaJIbHON JeATEIbHOCTH U CPEACTBA MHAMBUIyaIn3auu. IMEHHO Takoe
NIOHUMAaHUE U CTAJIO JICKTMOTUBOM JUISI TOCIEAYIOIINX U3YUEHHUI BOPOCa.

Tak, B HCClIeJOBAHUU IL.T. [IIeneHroBckoro «Kareropus
«UHTEJUIEKTyaJIbHbIE TIpaBa» B COBPEMEHHOM CHCTEME TpPaKIAHCKUX IIPaB:
TEOPETUKO-TIPABOBBIE ACIMEKThD» IIMPOKO PACKPBIBAIOTCS TEOPETUKO-TIPABOBBIC
aCIEeKThl KaTErOpUM «MHTEJUIEKTYyalIbHbIE ITpaBa» U Na€Tca aBTOPCKask KOHIIEMIIHS,
0O0BSACHAIONIAs 0COOYIO MPaBYIO MPUPOY UHTEILIEKTYaIbHBIX MTPaB.

[Tpu ITOM, aBToD, XapaKTepu3ys U3YYEHHOCTh  KaTeropuu
«UHTEJUIEKTyaJIbHbIE MPaBa» OTMEYAET, YTO «HA CETOJIHAIIHUN JE€Hb OTCYTCTBYET
MOHUMAHUE CYITHOCTH TaKOTO SIBJICHHS, KaK WHTEJUICKTyaJlbHbIE TIpaBa, HET
€OIMHOW CHUCTEMAaTU3UPYIOIIEH KOHLENUWHW, IMPU TOMOIIM KOTOPOW  BCE
WHTEJUICKTYalIbHbIE MpaBa MOXHO ObUIO OBl pa3leiauTh IO KOHKPETHBIM

KPUTEPHSIM, 00BbEIUHSIS TIPH 3TOM B OJIHY Kateroputoy» [129, c. 6].
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B pamkax pguccepTarMOHHOTO HWCCIAEAOBAHHUS aBTOpP  (POPMYIHPYET
COOCTBEHHOE TOHMMAHHE «HHTEIUICKTyaIbHBIX TIIpaB» B OOBEKTHBHOM U
CyOBEKTUBHOM CMBICIIE.

ITo ero MHEHHIO «B OOBEKTUBHOM CMBICJIE MHTEJUIEKTyalIbHbIE MpaBa - 3TO
KJaccu(UKalMmoHHas KaTeropusi, OOBEIUHAIONIAs] BCIO COBOKYMHOCTb HOPM,
KOTOPbIE PEryJIUPYIOT OTHOIICHHUS MO CO3/IaHUIO, MOJIH30BAHUIO U PACTIOPSKEHUIO
npaBaMH Ha pe3yJbTaTbl HMHTEUICKTyaIbHOM JEATENbHOCTM M CPEACTBa
WHIUBUyaIn3aluu. B cyObeKTUBHOM CMBICIE HMHTEJUIEKTYaJIbHbIE TMpaBa - 3TO
3aKOHHAasi BO3MO>XHOCTh CO3/1aBaTh, MOJIb30BATHCS U PACHOPSLKATHCSA MpaBaMH Ha
pe3yabTaThl MHTEIJICKTYaIbHOU ESITEIbHOCTH WUJIM CPEJICTBA UHANBUTYATU3AIINY
[129, c. 46-47]. Taxke B wucCIeA0BaHMH OOOCHOBBIBACTCS IPEJIOKEHHE O
HEOOXOJIMMOCTH 3aKPEIUICHUS TTOHSATUSI KATETOPUN «MHTEIUICKTyaJIbHBIE TIpaBa» B
m. 1 ct. 1226 I'paxxnanckoro kojaekca Pd.

OTMeTuM TakkKe TMOJXOJ, HW3JI0KEHHBIH B auccepranud B.A. 3umuna
«MpaBOBas NPUPOJA MHTEIUICKTYAJIBHBIX MPAB IO 3aKOHOAATENBCTBY Poccuiickon
deneparuny  (2015) koTopas SBIAETCS OJHMM M3 HauOoyee KPYIHBIX
MCCJIEIOBAHMI BOIPOCA 3a MOCIIETHUE TOIBI.

ABTOp, B CBOEM HCCIECIOBAaHUU OTCTAMBAET TOJIXOJl K KaTerOpHUH
«UHTEIJICKTyaJIbHBIC TIpaBa» KOTOPBIM OCHOBAaH Ha OYKBaJbHOM TOJKOBAaHHUM CT.
1216 TK P®. Ilo ero MHEHHUIO, TIOHATHE HWHTCILICKTyalbHBIC TpaBa «SBISICTCS
coOupaTeNbHbIM IS  O0O3HAYEHUS  UCKIIOUUTEIBLHOTO  TIpaBa, JIMYHBIX
HEMMYIIIECTBEHHBIX W WHBIX TIPaB, MPU3HABAECMBIX HA OXPAHICMBIC PE3yIbTATHI
MHTEJUICKTYaIbHOU AESATEIbHOCTU U CpeCcTBAa HHAMBHAYann3aum» [30, c. 56].

ABTOp, Takxke BcTynaeT B 3aouyHyto nonemuky c ILI. IllenenroBckum,
yTBEPXkKJas, YTO KHOPMATUBHOE 3aKperyieHne KiacCu(pUKaIluu MHTEIUICKTYyalbHbIX
mpaB HelenecooOpa3HO B CBSI3W ¢ TeMm, 4to B yactu d4eTBEproir ['K PD
OTCYTCTBYIOT OOIIME HOPMBI O JIMYHBIX HEUMYIIECTBEHHBIX U  «HUHBIX)»
WHTEJUICKTYaJIbHBIX IpaBax, B TO BpeMs KaK TpaHb MEXIy HUMH HE BCerna
OUYEBHJIHA M OTHECEHUE TOTO WJIM MHOTO MHTEJUIEKTYaJIbHOTO TpaBa K KOHKPETHOMN

KaTEropuu 3a4acTyro BecbMa ciopHo» [30, c. 14].
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MpI1, co cBOEl CTOpPOHBI, COIVIACHBI B 3TOM KOHTEKCTE ¢ B.A. 3UMHHBIM —
KaTeropusl «MHTEIIEKTYaIbHBIC TIPaBay SBJSETCS COOMPATEIILHOMN, COepKAHUE €€
MEHSAETCS C YCIOXHEHUEM COOTBETCTBYIOIIMX OOIIECTBEHHBIX OTHOIICHUH U
HOPMATHBHOE €€ 3akKpervicHue 3adUKCHpPYET JUIh OAHO M3 COBPEMEHHBIX €€
NOHUMAaHUM (KOTOpBhIX, Kak Mbl I[IOKa3aJid, BeChbMa MHOT0) M MOXET CTaTb
MPENsSTCTBUEM ISl TOCIEAYIONIETO Pa3BUTHUS 3aKOHOIaTEIhCTRA.

CobuparenpHoe  3HAYEHUE  TOHATHA  «UHTEJUIEKTyalbHbIE  IIpaBay
noguepkuBatoT FO.H. Cnenenok u ee coaBropel .M. Bunbronenko u A.Jl.
AHyYKHMHA - KaTerOpUsl «UHTCIUICKTyaJlbHBIE TIPaBa», «HUCIIONB3YETCS B
['paxxnanckom kojaekce P®, npexae Bcero, s KiacCU(UKAIMOHHBIX IeJed Kak
CPEIICTBO OTHECEHUSI CYOBEKTHMBHBIX TPaB Ha PE3YJbTAThl HMHTEIUICKTYaJbHON
NEATETLHOCTH W Ha CPEeACTBAa WHAMBUAYyATH3alMH K OMPEICICHHOMY pPOIy, K
OIpEeICIICHHOMY THITY TpaXkIaHCKuX mpaBy» [112, c. 197].

Xapaktepusysi TEOPETUKO-METO0JIOTHYECKUE TOIXO0Jbl K COACPKaHUIO
MOHATHUS «MHTEJUICKTYaJIbHBIE MPaBa» HEJIb3sl 000WTH BHUMAHHEM U MOHOTPa(HIO
O.B. bornmanoBoil «3amura WHTEIIEKTYaIbHBIX aBTOPCKUX TPaB TIPakIaHCKO-
npaBoBbIMU criocobamuy» (2017) [7], koTopas cTama OCHOBO# I THCCEPTALMN Ha
COMCKaHWE CTEMEHU KaHIMJaTa IOPUIUIECKUX HayK «3aliuTa MHTEIUIEKTYaTIbHbIX
ABTOPCKHX MPaB IPakIaHCKO-TIPaBOBBIMU criocobammy (2019) [6].

B aTEx pabotax aBTOp OmEpUpPyET UMEHHO IMOHSATHEM «HHTEIUICKTYaJbHBIC
aBTOPCKHE TIPaBa» «B CTPOTOM COOTBETCTBUU C POJIOBUIOBBIM MOHSTHEM (CT. 1226
u 1255 'K P®)» [6, c. 5], ogHako Tak M HE JaeT COOCTBEHHOIO TOJKOBAHUS
IITUPOKO UCIOJIB3yeMOT0 KM TEPMHUHA.

DTO BBI3BIBACT OMPE/ICICHHBIE BOMPOCHI, TAK KaK aBTOP, MPU ITOM, TIIyOOKO
UCCIICAYET TOHSITHS «3allUThl WHTEIUICKTYaIbHBIX aBTOPCKUX TIPaB», MPU3HAHUS
WHTEJUICKTYalIbHBIX aBTOPCKUX TIpaB», MpejjaraeT COOCTBEHHYIO IePUHHUITUIO
«ImiaruaTtay, a TakKe paccMaTpuBaeT APYTHE BOIMPOCH TEPMUHOJIOTHYECKOTO
Xapakrtepa.

OdeHb HMHTEPECHOE HCCIEAOBAaHUE TOHATUS «HHTEIJIEKTyaJIbHBIE IpaBay

owu10 TIpoBeieHo npodeccopom B.B. TpodrmoBsiM B cTathe «HTENIEKTYaIbHbBIC
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npaBa Kak OOBEKT TIpaxkIaHCKoro oboporta. HaydHo-TeOpeTHUEeCKHMH OmBIT
ompeneneHus moHsTus» (2020). B maHHOW cTaThe aBTOp, HA OCHOBE
CKPYMYJIE3HOTO aHajdu3a CHeuuPUUecKkux TMPU3HAKOB U OOLIETEOPETUYECKUX
OpeJICTaBICHU O  CYOBEKTHUBHBIX  MpaBax, (opMupyeT  COOCTBEHHOE
JOKTPUHAIIBHOE OINPEAECIEHUE «MHTEIUIEKTYaIbHBIX MPABY.

[log TakoBbIMH OH TIOHMMAaeT «00OECIEeUEHHbIE MO3UTUBHBIM IPABOM
IOPUIUYECKUE BO3MOYKHOCTH HUMYILECTBEHHOTO Xapakrepa (UCKIIOUYUTEIbHBIC)
UCTONBb30BaTh |/ HE WCHOJB30BaTh (paspeliarh HCIOJIb30BaTh) CO3JaHHBIC
YEeJIOBEKOM  pe3yNlbTaThl HHTEJUICKTYaJIbHOM  JIEATENbHOCTH KaK OOBEKTHI
npaBooOIailanus, MO0 OTUYXJAaTh MpaBa Ha Takhe OOBEKTHI (J€NaTh YCTYIKY
UMYIIECTBEHHBIX IpaB Ha pE3ylbTaTbl WHTEIUICKTYyaJIbHOW JEATEIbHOCTH); a
TaK)K€ HEMMYLIECTBEHHOI'O XapakTepa, OOYCIOBJIEHHBIE CBS3bIO0 C JIMYHOCTBIO
CO3JaTeNsl Pe3yJIbTaTOB HMHTEIUICKTYaJIbHOW JEATEbHOCTH HEOTYYXKIaeMbIe
CyOBEKTHBHBIC IIpaBa; JUOO TEPEXOAHOTO0 Xapakrepa - (WHBIE TMpaBa),
COMNPOBOKJIaeMble aOCOJIOTHOM TIPaBOBOM OXpaHOW (3alUTOM), HO B psJie
Clly4aeB, MPEAYCMOTPEHHBIX 3aKOHOM, IOAYMHSIOIIUECS O0OOCHOBAaHHBIM
OrpaHUYEHUSIM B HHTepecax obmiectBay [119, c. 7].

Ha nam B3rmsan, umenHo ompenenenue mnpodeccopa B.B. Tpodbumosa B
HaCToOsIIee BpeMs sBIseTCS HanlOosiee MOJHBIM U 0OOCHOBAHHBIM, YTO MO3BOJISET
UCIIOJI30BaTh €ro MpU XapaKTEPUCTHUKE W ONPENENICHUH «UHTEIUIEKTYaJbHbIX
MpaB» B IOKTPUHE.

Takxe CTOMT OTMETUTb, YTO OIPEACICHHbIA MOAXOA K MOHUMAHHUIO
«UHTEJUIEKTyaJIbHOE TMPaBO», 3HAUMMBIA Kak [ JOKTPUHBI, TakK M s
MPaBOMPUMEHHUTEIILHON MPAKTUKU ObUT CPOPMUPOBAH B OTHOCUTEIHHO HEIABHO
BeimenmeM [loctanosnennn [Inenyma BepxosHoro Cyma P® ot 23 ampens 2019
r. Ne 10 «O nmpumenenuu dactu derBeptoil ['paxkmanckoro xoaekca Poccuiickoi
®deneparuny [70] kotopoe 3amenwmno Iloctanosienue Ilnenyma BepxoBHoro
Cyna P® u Ilnenyma Bricuiero Apoutpaxuoro Cyna PO ot 26 maprta 2009 r. Ne
5/2.
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ITonumanue «MHTCJUICKTYAJIbHBIX IIpaB» B HOBOM ITocTaHOBIEHUN OBLIO

CyIIeCTBEHHO pacmupero (cm. Tabmuiy 1.)

Tabmuma 1 — TpakToBKa TEPMUHOB «HUHTEIIEKTyallbHasi COOCTBEHHOCTHY
U «MHTEIUIEKTyallbHbIe TIpaBa» B [locTanoBieHusx ot 26 mapra 2009 r. Ne 5/2 u ot
23 anpensa 2019 r. Ne 10

Hcnonb3yembie
TEPMUHBI

ITocranosnenue Ilnenyma
Bepxosnoro Cyna PO u [Inenyma
Briciiero Apourpaxnoro Cyma PO
ot 26 maprta 2009 r. Ne 5/2

[Tocranosnenue Ilnenyma
Bepxosnoro Cyna PO ot 23
anpenst 2019 1. Ne 10

HNuTemnexryanbHas
COOCTBEHHOCTH

B cooTBercTBUM C TOJIOKEHUSMU
yactu yerBepToit 'K PO Tepmunom
«UHTEJUICKTYyaJIbHAS
COOCTBEHHOCTb) OXBAaTbHIBAIOTCS
TOJIBKO camu pe3ynbTaThl
MHTEJJICKTYaTbHOU IS TEIbHOCTH U
MPUPABHEHHBIE K HHUM CPEJICTBA
WHAUBUAYAIU3AlUA  FOPUINYECKUX
JIMII, TOBapoB, pabOT, yCIyr |
MPEeINpHUATHIL, HO HE MpaBa HA HUX
(crates 1225 Konekca).

B coorBercTBUH € MOJIOKEHUSMU
yactu yerBepToil ['K PO Tepmunom
«UHTEJUIEKTyaJIbHas
COOCTBEHHOCTbH) OXBAaTBIBAIOTCS
TOJIBKO camu pe3yIbTaThl
WHTEIJICKTYaTbHOU  JESITeNbHOCTU
U TPUPABHEHHBIE K HUM CPE/ICTBA
WHAUBUAyalIM3allMk, HO HE TpaBa
Ha HUX (cTatbsa 1225 'K PO).

WuTennekryanbHble
npaBa

Ha pe3ynbTaTbl MHTEIIEKTYaIbHOM
NEATETLHOCTH U TPUPABHEHHBIE K
HUM CpEACTBA WHIAMBUAYyaIU3AINH

IOPUAMYECKUX  JIML,  TOBapoB,
paboT, ycuyr W HOpeAnpHUsITHH
(MHTEIIEKTYaTbHYIO

COOCTBEHHOCTb) B CHIIy CTaTbU
1226 TK P®  mnpusHarorcs
WHTEIIEKTyaIbHbIe npaBa,
KOTOpbIE  BKJIIOYAlOT B  ceds
UCKJTIOUUTENIbHOE paso,
ABJISIOLLIEECS UMYIIECTBEHHBIM
MIPaBOM, a B CITyJasix,
MPEIYCMOTPEHHBIX Konekcom,

TAK¥KE JIMYHBIC HCUMYHICCTBCHHLIC
IpaBa U UHBIC ITPpaBa.

Ha pe3ynbTaThl MHTEIIEKTYaIbHOM
JIeATETLHOCTH U TPUPABHEHHBIE K
HUM CpEACTBAa WHAMBUAyaAIU3ALNH

(MHTEIICKTYaTbHYIO

COOCTBEHHOCTb) B CHIJIy CTaThbU
1226 TK P®  mnpusnarotcs
MHTEJUIEKTyaJIbHbIe npasa,
KOTOpbIE  BKJIIOYAlOT B ceds
UCKJTIOUUTENIbHOE paBo,
SBIISIOLLIEECS UMYIIECTBEHHBIM
npaBoM, a  Takke  JIMYHbIE

HEMMYIIIECTBEHHBIE TpaBa (IIPaBoO
aBTOPCTBA, PaBO Ha UM, IPABO Ha
HEMPUKOCHOBEHHOCTD
IPOU3BEICHUS, paBo Ha
oOHapoJ0BaHKEe, MPaBO Ha OT3bIB,
IpaBO Ha HENPUKOCHOBEHHOCTh
UCTIOJIHEHUSI) W  WHBIE  TIpaBa
(HampuMep, TpaBO  CJI€JOBaHUS,
npaBo  JIOCTyma, MpaBO  Ha
BO3HArpaXJACHUE 3a CIIY)>KeOHBIN
pe3ynbpTar WHTEJUIEKTyJIbHOMN
NeSITeIbHOCTH, TPaBO Ha 3alLIUTY
(OHOTPaMMBI OT UCKAXECHHUS TIPHU €€
UCTOJIb30BaHUH, paBo Ha
NOJIyYeHHE TIATEHTA U JIPYTHE).
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Hcxons u3 cpaBHeHHMs] JByX TEKCTOB B Tabmuie 1, MOXHO YyBHUAETbH
CYILLECTBEHHBIC U3MEHEHUS B IIOJIXO/I€ K COACPIKAHUIO «MHTEIUIEKTYAJIBHBIX IIPaBy.

[Inenym BepxoBHoro cyma P® pgocraTouyHo moapoOHO TOSCHUI COCTaB
«JIMYHBIX HEUMYILECTBEHHBIX IPaB» U «HUHBIX IIPaB», a TAKKE OTKa3aICid OT
HNOHSATUS «CPEACTBA WMHJIMBUIYyaTU3allMM IOPUIMYECKUX JIUI, TOBAapoOB, padorT,
yCIIyI U NpEeanpusaTuin» (HECMOTps Ha TO, 4yTo B riaBe 76 'K P® oHo Bce eme
UCIONB3YeTCs)  mepeiass K Oojee  oOmied  KOHCTPYKLIMHM — «CPEJCTBa
WHIUBUyAJIA3al[MN», BUIUMO COUTS €€ HanboJiee EMKOM.

VYKka3aHHbIE pa3bsICHEHUS, XOTS OHU TakXKe HE CcoAep:KaT COOCTBEHHO
ONPENEIICHUs] TIOHATUSA «UHTEIUIEKTYalIbHbIE IIpaBa», a COCPEAOTOYEHBI Ha
PACKpBITHH COJEP>KaHHUSI 3TOrO MOHATHA, O€3yCIOBHO, OyIyT CHOCOOCTBOBAThH
JaJIbHEUIIIEMY 3aKPEIUICHUIO TTOHATHS «MHTEJUICKTYAJIbHBIE MIPaBa» B JOKTPUHE U
II03BOJIAT PEIIUTh TEPMHUHOJIOIMYECKHUE BOIIPOCHI, CBS3aHHBIE C UCIIOJIB30BAHUEM
3TOU Je(DUHHUIIMK HA MPAKTHKE.

Takum 00pa3zoMm, MOXKHO 3aKIIOYUTh, YTO KAaTErOpHsl «MHTEJUIEKTyaJIbHbIC
IIpaBa» I OTEYECTBEHHOI'O IpaBa SIBJSIETCS JOCTATOYHO HOBOW M CIIOKHOM —
HECMOTps Ha TO, YTO OTa KATETOPUSA AKTUBHO HCIIOJIB3YETCS OIpEAEICHUs
«MHTEJUIEKTyaJIbHBIX ~ IIpaB» B  3aKOHOJATENbCTBE HET.  OlpenerneHHbIe
Pa3bICHEHUs MO COAEPKAHUIO 3TOro MOHATUA ecTh B llocTtanoBnenun Ilinenyma
BepxoBraoro Cyna PO ot 23 anpens 2019 r. Ne 10, ogHako ux HE JOCTATOYHO JIJIs
(bopMHpOBaHUS €IUHOTO M HEMPOTHBOPEYMBOTO MOJX0Ja, MOIXOISAIIEIO U s
NPAaKTUKA W I TEOpUH. B ITOKTpMHE NOHATHE «UHTEIUIEKTYyaJbHBIE IPaBay
AKTUBHO HU3y4YalOTCA — B IEPBYI0 OUYEpEb HAa OCHOBE «TEOPUU UCKIIOUUTEIBHBIX
paB», KOTopasi Oblila MOJIOKEHA B OCHOBY NpH pa3paboTke yerBepToit yactu ['K
P®.

OdeHbp MHOTO 17151 pa3pa0OTKHU MOHUMAaHMs KaTerOpUU «MHTEJUIEKTyalIbHbIE
npaBay caenanu Takue ucciuenonarenu kak B.A. Jlozopues, IL.I. IlleneHroBckuii,
B.A. 3umun u B.B. Tpodumor. EnuHoro ompeneneHus paccMaTpruBaeMOTO

MOHSATHUSI, OJTHAKO, B IOKTPUHE TaK U HE c(hOPMUPOBAHO, KaK HE cHOpPMUpPOBaHA U
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elMHas MO3UIMS 0 He0OX0AUMOCTH (MM 00 OTCYTCTBUU TaKOBOMW) 3aKperICHUS
CUHTEJUICKTyaJIbHBIX MPaB» B 3aKOHOJIaTEJILCTBE.

MpbI, co cBoel CTOpOHBI cuMTaeM Haubojee HHTEPECHBIM IMOAXOAOM K
MOHATUIO «UHTEIUICKTyaJbHbIE TpaBa» OIpeAeseHue, cHopMyIHpoBaHHOE
npodeccopom B.B. TpodumoBbIM Ha OCHOBE aHaNM3a creNU(DUUECKUX MPU3HAKOB
1 00IIETEOPETUYECKUX MIPEICTABICHUN O CYOBEKTUBHBIX MTPaBax.

[loMmumMo »3TOrO, mMOJAraeM, 4YTO «HHTEIUIEKTyaJIbHOE IPaBO», Kak
coOupaTenbHas KaTeropusi MCIOJIb3yeMasl 3aKOHOJAaTeeM Jid 0003HAYeHUS
UCKJIIOYUTEILHOIO MpaBa, JUYHBIX HEUMYIIECTBEHHBIX © HWHBIX IIPaB,
IIPU3HABAEMBIX HA OXpaHSAEMbIE PE3yJIbTaThl MHTEIIEKTYaJbHON NEATEIbHOCTH U
CpellCTBa WHIWBHIyaIH3allMd, HE HYXJAeTcs B (HOpPMaJIbHOM ONpENEICHUU B
['paxnanckom koxekce P®. Takoe HOpMaTHBHOE 3aKpeIUICHHE, MpearaemMoe
HEKOTOPBIMU aBTOPaMH, 3aUKCUPYET JIUIIb OJHO U3 COBPEMEHHBIX NMOHUMAaHUN
ATOM Karteropuu (KOTOPBIX, BECbMa MHOTO) M MOXKET CTaTh MPEMSTCTBUEM MJis

MMOCJICAYIOCTO PAa3BUTHUA 3aKOHOAATCIILCTBA.

1.2 Hcropuss pa3BUTHSI OTeYEeCTBEHHOI0 3aKOHOAATEJLCTBa 00

HHTCJUICKTYAJIbHBIX IIPpaBax

Pa3BuTHEe OTEYECTBEHHOIO 3aKOHOJATENbCTBA OO0 MHTEIIEKTYyaJIbHBIX
MpaBax MPOUCXOAUIO OTHOCUTENBHO Mo3AHO. K nepuony, koraa B Poccun Toiabko
MPUHUMAIUCH TIEPBBIE aKThl, TAK WM WHAYE PETVIAMEHTHUPYIOUINE UCTIOIb30BAaHUE
MHTEJUIEKTYaJIbHBIX MpaB, B 0OJbIIMHCTBE eBponeickux ctpad u B CIIA 3ammura
aBTOPCKOTO MpaBa OCYIIECTBIISIACH yKe 00JIee UM MEHEe CUCTEMHO.

Tak, omnpeneneHHble 3a4aTKU 3aKOHOJATEIbCTBA 00 HWHTEIUIEKTYalbHBIX
mpaBax MOXKHO YBHJIETh YK€ B 3aKOHOJATEIhCTBE BeHerumaHckoW pecmyOiamku
(«Craryt» 1474 toma B KOTOPOM BIIEPBBIC MOSIBISIETCS TEPMHH «IATCHTY).
Pa3Butne 3aKOHOJATEIBHBIX IMOJIXOJIOB K HWHTEIJIEKTYaJbHOW COOCTBEHHOCTHU
MOJKHO YBHJCTh B aHITMHCKOM 3akoHe «O MoHomonusax (1628)» u B aHrIuicKoM

xe «Craryre koposneBbl  AuHB  (1710), KOTOpBI cTam  TEPBBIM
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KOAU(UIIUPOBAHHBIM JOKYMEHTOM, 3aKpCMHBIIMM JIMYHOE MPaBO aBTopa Ha
oxpaHy COOCTBEHHOTO YK€ OImyOJMKOBAHHOTO TMPOW3BEICHUSA. B nanbHeimeM, B
MIPOMBIIICHHO-pa3BUThIX cTpaHax EBpombl u B CIIIA mNpOUCXOIUT aKTUBHOE
CTAaHOBJICHHE IMATEHTHOTO MpaBa, KOTOPOE M CTajJO0 OCHOBOW ISl JaJdbHEHIIEro
Pa3BUTHUSL 3aKOHOJATENBCTBA 00 MHTEIUICKTYaJIbHBIX IMpaBaxX B IIEJIOM, KOTOPOE
IIOTOM PACHpPOCTPAHUIIOCH U 3a Tipeneiibl EBponsl 1 HoBoro cBera.

Eciu rosoputeh 0 Poccum, TO OGONBIIMHCTBO HCCIEAOBATENEl BOIMpOCa
HAyaJl0 HMCTOPUM 3aKOHOJATEIhCTBA 00 HHTEJUIEKTYaJIbHBIX IpaBaX OTHOCAT K
Hayany XIX Beka [1, c. 91]. Ognako, 3T0 MHEHHE HE €AUHOYIIHO.

Tak, E.E. KupcanoBa, Hampumep, C 3TUM IIOAXOJOM HE COIJlaCHA U
oTMmeuaert, uto eme B 1551 rogy na CrormaBom Cobope B ['maBe 28 «O KHUXKHBIX
mucriex» [118] ObutM 3akperuieHbl «BEIUKHE 3alpelICHUS» YCTAaHOBHUBIIIHC
«0e3BO3ME3/IHbIC U3BATUSI KHUT, MEPENHUCAHHBIX C HAPYIICHHEM ayTeHTUYHOCTHU
OpUTMHAJIBHBIX TPOU3BEACHUH, B JJAJbHEUIIIEM TaKK€ MPEANPUHUMAINCH TONBITKA
3alUTHI MEPEBOJHBIX MPOU3BEACHUN OT MCKAXKEHUW M HETOUHOCTEN» [38, c. 41].
Bnpodem, TOBOpUTH O TOM, YTO 3TOT aKT YCTAaHOBMJI XOTh KaKylO-JIHOO CHCTEMY
3aIMThl HHTEJJIEKTYaIbHBIX IIPAB, BCE K€ HE MPUXOIUTCA.

BnepBbie HOpMBI, Tak WM HHA4YE€ PEIAMEHTHUPYIOIINUE HCIOIb30BaHUE
WHTEJUICKTYalIbHBIX TpaB, ObLIN 3aKkperuieHbl B «MaHudecte 0 MPUBUIIETHIX Ha
pa3Hble W300pETEHUS U OTKPBITUS B XYA0XKECTBAaX M peMeciaax» oT 17 uions 1812
rojga. 3TuM MaHu(PecToM ObUIO YCTAHOBJIEHO, YTO MOJYYHBIIUNA «ITPUBUIIETUION
aBTOP «MOXKET B ypEUEHHOE MPUBUIIETHEN BpeMs IMOJb30BATHCS H300pPETEHUEM
WM OTKPBITHEM, SIKO HEOTHEMJIEMON M UCKIIIOUUTENILHOM €ro COOCTBEHHOCTHIO, U
BCieacTBre Toroy [53].

Opnako, TpU 3TOM, O3TOT aKT HE COJEPXKaJl MHOTUX TOJIOKEHHH,
XapaKTEPHBIX IS 3aKOHOAATENIbCTB PAa3BUTHIX Oyp>Kya3HBIX TOCYAApCTB TOTO
BpEMEHU (B YACTHOCTH HE MPEeTyCcMaTPpUBAIl IKCIIEPTU3bI HA TATEHTOCTIOCOOHOCTb,
a cam MOPSAJOK MOJYYESHHUS! «ITPUBUIIETHI ObLT OUYEHb 3aTPYAHEH).

CrenyromuM BakHbIM akToM Obl1 «Llen3ypHbiii ycraB» 1828 roma [124],

KOTOpPBIM coJepkal B cebe 3HauuMble HOPMbBI «aBTOPCKOro mpaBa». OH
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pacnpoCTpaHsIICsS Ha JIMTePATypHbIE MTPOU3BEICHUS U 3allMINal MpaBa aBTOPOB U
m3pgarene. Jlo  OpuHATHMS ~ 3TOrO0  YcraBa  KHUTOM3JIAHUE  SIBISLIOCH
rocyapcTBeHHOW MoHomnosvend. OnHako «0e3 coOJoIeHNs IEH3YPHBIX MpPaBUIL,
OXpaHHBIC MEphl K IMPOM3BEACHHIO aBTOpa He HpuMeHsuch» [87, c¢. 115]. B
JanbHEIeM, B TPUALIATHIX U COPOKOBBIX Togax XIX Beka ObLI U3/1aH psJl aKTOB O
npaBe COOCTBEHHOCTU JUTEPATYpPHOU, MY3bIKAIBHOW M XYJI0)KECTBEHHOM Ha Tex
e [EH3YPHBIX yCIIoBuUsX [52, c. 20].

B 1877 roma coOTBETCTBYIOIIUE TMOJIOKEHUS OBUIM KOAUMDUIIUPOBAHBI U
«nepeHeceHbl B CBoJ 3akoHOB Poccuiickoil wuMIiepud ¢ psiioM  MPaBOK,
KOCHYBIITUXCSI BOTIPOCOB JOKA3bIBAHHUS, & TAK)KE MPU3HAHUS 332 HOBBIMH O0OBEKTaMU
(Hanpumep, MyOJUYHBIMU BBICTYIUICHUSIMA U YaCTHBIMH JHEBHUKAMH) CTaryca
00BEKTOB aBTOPCKUX mpaB» [38, c. 39].

Crnenyrommii 3Tanm  pa3BUTHS OTEUECTBEHHOTO 3aKOHOJATENbCTBA 00
WHTEJUICKTYaJIbHBIX MpaBax MPUXOAUTCS Ha Hadasmo XX Beka, korjga B 1911 rogy
OBUT TIOATOTOBJICH M MNPUHAT 3aKkoH «OO0 aBTOpckoM mpaBe» [29], KoTOpBIH
CYIIIECTBEHHO pacuIupuil cepy AeHCTBUSI aBTOPCKUX MPaB, OTIWYAJICS Pa3BUTOMN
3aKOHOJIATEILHOM TEXHUKOW W COOTBETCTBOBAJ JIYUIIIMM MHPOBBIM aHAJIOTaM TOTO
BpPEMEHU.

Opnnako cyan6a 3axkoHa 1911 roma Obla HemoNroOiM W ObLIa MpeperieHa
coObITrsaMU OKTSIOpbCKOM peBostoniu 1917, mociae KOToporo oH ObLT OTMEHEH U
HAayMHAeT (POPMUPOBATHCA COBETCKAas MOJElIb TpaBa HMHTEIUICKTyaJIbHOU
COOCTBEHHOCTH, I KOTOPOW OBUIO XapaKTepHO (HAKTHUIECKOE HETpPHU3HAHUE
YaCTHOW MHTEIJICKTyaIbHOW COOCTBEHHOCTH.

[Tpunsiteie nocne OktsiOpbekoii peBomtoiun Jexkpersr LUK ot 29 nexabps
1917 r. [65] m CHK ot 26 Hos0pst 1918 1. [69] oTMEHMIN CYIIICCTBOBABIIIME paHEe
3aKOHBI OTHOCUTEJIHPHO MPAB HAa MHTEIICKTYAIbHYIO COOCTBEHHOCTh, YCTAHOBWIIU
Il TIPOM3BEIICHUN CTaTyC «TOCYJAapCTBEHHOIO JOCTOSIHUS». B nanpHenmiem,
MOJINTHKA T0 HAIMOHANIM3AIMd OOBEKTOB HMHTEIUICKTYaJIbHOTO IIpaBa TOJIBKO
ycunuBajgach — BIUIOTh 10 1924 roma. Torma Ha ypoBHe COBETCKOIrO

IIpaBUTCIIbLCTBA OBLI0 IIPU3HAHO, YTO TOTaJbHAasd HAOWMOHAJIHU3aIlHA 00BEKTOB
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WHTEJUICKTYaJIbHBIX TPaB HE B MOJHOW Mepe orpasaana ceds u, B ycnopusx HOIla
Oblma mpu3HaHa wu3nUIMHEH. Kak crieiacTBue monokeHWe B 3aKOHOAATEIIBHOM
PETYIMPOBAHUH UHTEIUIEKTYAIbHBIX MTPaB MOCTEIICHHO MEHSIETCSI.

B gactHOCTH - ¢ 1924 Tona HauMHACTCS TIEPUOT MPU3HAHKS aBTOPCKUX TIPaB
¢ OOJBIIMMH OTOBOPKAaMU U orpaHndeHusiMH. B yactHocTH, [locranoBierne 1K
CCCP u CHK CCCP ot 12 cenrsn0ps 1924 r. [58] cHoBa BBeno (BIpodeM, BCEro
Ha HeckoNbKo JieT — 10 1931 roga) B CCCP marteHTHyI0 OXpaHy u3oOperenuid. B
1925 roxy B CCCP Obu1 NPUHAT el11e OJIUH O4Y€Hb 3HAaUYMMbI HOPMATUBHBIA aKT —
[TocranoBinenne CHK CCCP ot 30.01.1925 roga «O6 ocHOBax aBTOPCKOTO MpaBay
[79].

B aToM akrte, aBTOpcKME TpaBa OBUIM Ha3BaHbl «HCKIIOUUTEIHHBIMUY,
OJTHAKO CBOJMJIMCH K JTJMYHBIM HEHMMYIIIECTBCHHBIM MPaBaM aBTOPOB — (PU3UUECKHUX
JUIl W K WX TMpaBy Ha TIOJy4YEHUE BO3HATPAKICHHUS 3a WCIIOIH30BAHHE
npousBefeHusl. Takoil MOAX0J K aBTOPCKUM mpaBaMm kak mnomdepkuBaer A.C.
dananeeB, «COXpaHWICS BIUIOTH 10 KoHIa 80-x rogoe» [122, ¢. 162].

[Ipu 3TOM Aake B MPUHATHIX B COBEPIIIEHHO HOBBIX YCJIOBHSIX U OoJiee 4eM
Ha TpuanaTte JieT no3xke «OcHoBax rpaxaanckoro 3akoHogarenbctBa CCCP u
coro3HbIX pecnyOiauk» [81] 1961 roma (B KOTOPBIX OTACIBHBIM Pa3IeiioM ObLIH
BBIJICJICHBI TpPaBa aBTOPOB) ATOT MOJAXOJ OBLI COXpaHEH. 3aKOHOJATENb, TAKKE
OTKa3bIBACTCS OT 3aKPEIUICHUS «UCKITIOUNTEIHLHOTO» XapaKkTepa MmpaB aBTOPOB.

ITepectpoiika, Hauapmasics B CCCP B 1985 ronmy, kauecTBEeHHO M3MEHMIIA
OOIIECTBEHHBIE OTHOIICHMS, CBS3aHHBIC C PETYJUPOBAHUEM HHTEIICKTYATbHBIX
mpaB B  OTEYECTBEHHOM  3aKOHOJATEIhCTBE. B  YacCTHOCTH, TOHSTHIO
WHTEJUICKTYallbHOM COOCTBEHHOCTH BIIEPBBIE B OTEUECTBEHHOM IIpaBe ObLIO JaHO
3aKOHOJIaTeIbHOE 3aKpericHue - B 3akoHe «O cobctBenHocTH B PCOCP» [74] B
1990 romy. OTuM e 3aKOHOM K 0OBEKTaM MpaBa COOCTBEHHOCTH OBLITU OTHECEHBI
«IPEAMEThl  TyXOBHOW  KYJBTYPBI», «IPOIYKTHI ~ WHTCIUICKTYyadbHOTO U
TBOPYECKOTO Tpyaa», a Takke OBUIO 3aKpelyieHO IIOHATHE O0BeKTa

UHTEIJIEKTYalIbHOM COOCTBEHHOCTH.
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Pa3BuTre 3aKOHOMATENHFHOTO PEryJIUPOBAHUS HWHTEIUICKTYyaJIbHBIX IPaB B
KaueCTBEHHO HOBBIX YCJIIOBHSIX MOXXHO YBHJETHh B TeKCTe «OCHOB TPaXJaHCKOTO
3akoHogatenbcTBa CCCP u corosubix pecrnyonmuk» 1991 rona [83], B KoTOpBIX,
BIiepBbie ¢ Hadana 1960-x rooB, BHOBH OBLIN BBIJCICHB HCKITIOYUTEIIBHBIC MTPaBa
aBTOPOB.

B 1993 rony Ob1 npunsar 3akoH PO «O6 aBTopckoMm mpaBe M CMEXHBIX
npaBax» [/7], KOTOpBIi OKOHYATEIHLHO HANpPaBHJI 3aKOHOJATEIILCTBO 00
WHTEJUICKTYalIbHBIX MpaBax B PYCJIO PHIHOYHBIX OTHOILIEHWH. B HeM, Ha OoCHOBe
IyOOKOTO aHaM3a OMbITa 3apyOEKHBIX CTPAaH W MEXKIYHAPOJHBIX COTJIAIICHUN
Obuta «copMupoBaHa CHCTEMa HOBBIX OOBEKTOB, NOMJEKAINIMX 3allUTE,
(buKCUpOBaUCh, TIpaBa aBTOPOB, B TOM YHCJIE Ha pacHoOpsDKEHHE, a TakkKe
dbopmupoBagack Mepapxusi HOPMATHBHO-TIPABOBBIX AKTOB, PETIAMEHTHPYIOIIHX
BOIIPOCHI HHTEJUICKTyaIbHOM coOcTBeHHOCTHY [38, C. 41].

VIMEeHHO 3TOT 3aKOH peryaupoBall pacCMaTpuBaeMble OTHOIIEHUS BIUIOTH JI0
2008 roma, xorma Bcrymuia B cwiry 4dacTh |V I'paxkmanckoro komekca P®.
COOTBETCTBEHHO, C ATOM NaThl mpekpatui naeiicteue 3akoH PD «O6 aBTOpcKoM
IpaBe U CMEXHBIX MpaBax» U HAYMHACTCS COBPEMEHHBIN ATall 3aKOHOAATECIIBHOTO
pEryIMpOBaHUs HHTEIJICKTYaIbHBIX TIpaB B Poccum.

Takum oOpa3om, UCTOpUS Pa3BUTHUSL OTEYECTBEHHOTO 3aKOHOJATEIHCTBA 00
WHTEIJICKTYyallbHBIX TMpaBax HacuuThiBaeT Oosnee 200 ner. 3a sTOT mepuon
OTEUECTBEHHBIE 3aKOHOJATENTH Pa3HbIX HMCTOPUYECKUX DOIMOX MO Pa3sHOMY
MOAXOJWIIN K PETYJIMPOBAHNIO HHTEIUIEKTYAJIbHBIX NpaB. B Poccuiickoi nMnepuu,
3a CTOJIETHE, TIpoIIeaee Mexay npuaatrueM «Manudecra o nmpuBuierusx» 1812
roga u 3akoHOoM «0O0 aBTopckoM mpaBe» 1911 roma moaxonbl K aBTOPCKUM U
WHTEJUICKTYaJIbHBIM TIpaBaM OBUTM CHCTEMAaTH3WPOBAHBI U 3aKpPEIICHBI Ha YPOBHE
Jy4Iux 3apyOeKHbIX aHAJIOroB. Brpodem, BO MHOTOM PEBOIOIMOHHBIA 3aKOH
1911 ronma neiicTBoBasi Bcero Heckonbko Jyier (mo 1917 roma). B coBerckux
peanusax MoaXoabl K MHTCIIEKTYaIbHOMY TIpaBy OBLIN IepecMOTpeHBI. Bee mpasa
aBTOpA, MO CyTH, CBOJWIMCH K JIMYHBIM HEMMYIIECTBEHHBIM MpaBaM U K TIPaBy Ha

MOJYYCHHUEC BO3HArpaxICcHUA 3a UCIIOJIb30BaHUC ITPOU3BCACHMU. Takoe noJioKeHue
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Ob110 mpeobmanatomuM BIioTh 10 1990-x romos. Ilepectpoiika u pacmag CCCP
BHOBb BepHyyH (Tiociie Oosiee uem 70-eTHEro mepepriBa) 3aKOHOAATEIBCTBO 00

HHTCIUICKTYAJIBHBIX ITpaBaX B PYCJIO PBIHOYHBIX OTHOILICHUH.

1.3 UHTe/UIeKTyaJIbHbIE TIPaBa B CHCTEME COBPEMEHHOr0 POCCHIiCKOro

rpa’kIaHCKOro MpaBa

WNHuTennexkTyanbHble MpaBa 3aHUMAlOT 0co00€ MECTO B CHCTEME
COBPEMEHHOTO0 POCCHUUCKOTO TpakJaHCKOro mpasa. OOYyCIOBIEHO 3TO TEM, YTO
pa3IMYHBIE AaCIEKThl WHTEJUICKTYyalbHBIX TNIPaB, PETYIHPYIOTCS HE TOJIBKO
«0azoBoi» yerBepToit yacthio 'K P®D, HO Takke n monoxxeHussMmu KoHcTuTyImu
P®, mexayHapoaHBIMU JOTOBOpAMH M COTJIAIICHUSIMU (paTU(PUIIMPOBAHHBIMU
Poccuiickoit @enepanueii), a Takxke HeabiM psiaoM DenepalibHbIX 3aKOHOB U UHBIX
HOPMATUBHBIX aKTOB. PaccMoTpuM uX.

[IepBbIM ¥ OCHOBOMOJIATAIOIIAM MCTOYHUKOM sBJsieTcsi Koncturyuus PO.
3nech, OJHAKO, 3aKpEIUICHbl JHIIb 00IHue OCHOBBL. B wacTHocTH, cTaThsa 44
Konctutynuu  P®  rapantupyer  KaxiaoMy  CBOOOLY  JIMTEPAaTypHOrO,
XyA0KECTBEHHOI0, HAYYHOI0, TEXHUYECKOIO U JPYrUX BHUIOB TBOPYECTBA,
npenojaBanus, a cornacHo cT. /1 Koncrurymuu PO perynupoBaHue OTHOIICHUIH,
MPEIMETOM KOTOPBIX SIBIIIETCS VMHTEJUICKTyalIbHas COOCTBEHHOCTb,
OCylIeCTBIIIETCS TOJbKO Poccuiickon denepanuen.

Haunbonee  OOMMpPHBIM  KOMIIEKCOM  HUCTOYHUKOB,  PETYIHPYIOLIUX
MHTEJUICKTYaJIbHBIE MPABa, SIBJISIIOTCS MEXKIYHAPOJHbBIC COIIAIIEHUS] W JIOrOBOpA.
[IepBbIM M BaXXKHEWILMM COTJIALICEHUEM CPEAU 3TOW Ipynnsl siBisiercss bepHckas
KOHBEHIIUS 00 OXpaHe JIMTEPATypHBIX M XYJI0’KECTBEHHBIX MPOM3BEACHUH [5]
KOTOpasi 3allUIIAeT HMHTEPECHl aBTOPOB II0 BCEMY MHUPY H, KPOME TOrO,
YCTaHABIIMBAECT MUHHMMAJIbHBIE CTAaHIAPTHI 3alIUThl ABTOPCKUX IIpaB, KOTOPHIE
00s13aTeINIbHBI JJIs1 COOJTIOJICHHSI BCEMU rOCyAapCcTBaMu-y4dacTHUKamu [49, c. 141].

Ha tepputopun Poccum bepHckas koHBeHIMs BCTymuia B cuiny 13 mapta

1995 rona (ITocranosnenue IpaButenscTBa PD ot 03.11.1994 Ne 1224 [71]).
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JpyrumMu BaXKHEUIIMMU JTOKYMEHTAMH, PETYIUPYIOMHUMH MEXIYHApOIHO-
IPAaBOBYIO OXpaHy HHTEPECOB aBTOPOB, SBISAIOTCSA «BcemupHas KOHBEHLHsS 00
aBTopckoM mpasey» (1952) [13], Cornamenue TPUIIC [115], Jorosop BOUC [20]
U IpyTHE.

OtmetnMm, uTo Poccust oJHOBpEeMEHHO ydacTBYeT BO BceMupHOW KOHBEHITUN
no aBropckomy mnpary 1952 rona, JoroBope BOUC mno aBropckomy mnpay 1996
roga, Cormamenun TPUIIC 1994 rona, a Takke B psae Ipyrux MEXIyHApOIHBIX
noroBopoB. Bo Bcex chmydasx aBTOpaM JIOJDKHBI TPEIOCTABISATHCS TapaHTHU
3alIUThl HE MEHbIIME, YyeM mpeaoctaBisieT bepHckas xonsenius. Kpome Toro,
Poccust umeet AByCTOpOHHHE M MHOTOCTOPOHHHUE COTJIAIICHUSI O B3aUMHON OXpaHe
aBTOPCKUX TMpaB C psaoM rocynapctB. Cpenu HUX 0co000 CTOUT BBIICIUTH
Cornamenue crpan CHI' «O coTpynHuuectBe B 00JacTH OXpaHbl aBTOPCKOIO
npaBa U CMEXHBIX IpaB» [75].

BaxxHe#iiM HMCTOYHUKOM PpEryJUPOBaHUS HHTEIUIEKTYyaJIbHOTO TpaBa
MEXIYHAPOJAHOTO XapakTepa, pOJb KOTOPOTO B TOCIEAHHWE TOMIbI CEPHE3HO
noBbICHIIach, sBsieTcs: «JloroBop o EBpasuiickom coroze» [99], koTopbM
yrBepxaAcH «[IpoTokon 06 oxpaHe u 3amuTe MpaB Ha 0OBEKTH HHTEIICKTYaaIbHON
COOCTBEHHOCTH» - OCHOBA JJii TapMOHU3AIMU aBTOPCKOTO TMpaBa TOCYIapCTB
EADC.

MexnyHapoaHOe 3aKOHOJATEeNbCTBO, PETYIMPYIOIIee B TOM WM WHOU Mepe
WHTEJUICKTyallbHbIE TIpaBa, HE MCUEPIILIBACTCS HA3BAHHBIMU BBINIE aKTAMU U
JIOTOBOpaMH, OJTHAKO MMEHHO OHH SIBJSIOTCS HanOoJjiee BaXKHBIMH B KOHTEKCTE
M3y4aeMOU TEMBI.

['maBHBIM  HalMOHAJIBHBIM  MCTOYHUKOM  IPABOBOTO  PETYIMPOBAHUS
UHTEUIEKTyalnbHbIX mpaB B Poccum (momumo Kouctutyuun P®) sBusercs
I'paxxmanckuii komekc P®. Yike Bo Bropoii crathe mepBoit yactu 'K P® [15] B
YHUCJIe OTHOIICHUH, PETyIUPYyEMbIX TPAKIAHCKUM 3aKOHOJIATEIHCTBOM, HA3BaHBI
MHTEIJICKTyalbHbIe TIpaBa. OHAKO, HEMOCPEACTBEHHO, HHTEIUICKTYaIbHBIE TIpaBa

perynupytorcs B pamkax derBeproil yactu 'K P®, Bcrynusmeit B cuny B 2008
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rony. JlaHHast yacTh MOAHOCTBIO cocTouT U3 pasznena VIl «IIpaBa Ha pe3ynbTaTh
UHTEIJICKTYabHOM NESTENBHOCTH U CPEICTBA UHANBHUAYATA3ALINI.

B cuny crarem 1226 I'K P® «Ha pesyabTarhl HHTEIJIEKTYaJIbHOU
JESITEIIbHOCTH) «IPU3HAIOTCS WHTEJUIEKTyalbHbIE TPaBa, KOTOPHIE BKIIOYAIOT
UCKIIIOUUTENILHOE TPaBO, SBJSIONIEECS MMYIIECTBEHHBIM IMPAaBOM, a B CIIydasX,
MPEeayCMOTPEHHBIX HacTodmuM KojekcoM, Takke JIMYHbIE HEUMYIECTBEHHbBIC
IpaBa U WHBIE MIpaBa (IIPaBo CIEAOBaHUS, MPABO JOCTYIIA U IPYTHUE)».

TeM cambIM, UHTEUICKTYaIbHBIMU MpaBaMU MO cMbICTy cT. 1226 T'K P®
NPU3HAIOTCS MpaBa, ycraHoBieHHbe 4. 4 ['K P® Ha oxpaHsemble pe3ynbTaThl
MHTEIJICKTYaTbHOM NESTEIBHOCTH U CPEICTBA MHANBH Ty TN3AIINH.

[lynkr (mamee — m.) 1 crareu (mamee — ct.) 1255 'K P® ortHocuT
«UHTEJIEKTyaJIbHbIE TIpaBa Ha MPOU3BENCHUS HAYKH, TUTEPATYPhl U UCKYCCTBA» K
«aBTOPCKHUM TipaBamy». MIHbIMU clioBaMu, Ha 0a3e oOrieit HopMmel cT. 1226 'K PO B
n. 1 cr. 1255 T'K P® ycraHOBiIE€HO, YTO aBTOPCKUMH IpaBaMH SIBISIOTCA
WHTEIJICKTyalbHBIC MTpaBa Ha MMPOU3BEACHUS HAYKH, TIUTEPATYPhI U UCKYCCTBA.

B npyrux crateax ['K PO noapoOHO perisaMmeHTUPYIOTCS KOHKPETHBIE BUIBI
WHTEIJICKTYyalbHBIX TIPaB, B TOM YHUCIIE:

— UCKIIIOYUTENIbHOE MIPABO HA MPOU3BEEHUE - MOANMYHKT (Aanee — r.a.) 1 m.
2 ct. 1255, cr. 1256 1 1270;

— npaBo aBTopctea (T 2 . 2 ct. 1255, ct. 1257 u 1258);

— mpaBo aBTopa Ha ums (. 3 1. 2 cT. 1255);

— MpaBO HAa HEMPHUKOCHOBEHHOCTH Mpom3BeneHus (mm. 4 m. 2 ct. 1255 u cT.
1266);

— MpaBo Ha 0OHapojoBaHue npousseaeHus (. 5 m. 2 ct. 1255 u ct. 1268)

— mpaBo Ha oT3bIB (cT. 1269).

3HayeHNe MHTEIJIEKTYyaJbHBIX MpaB MOJYYUIIO CBOE 3aKpEIUICHHE B OJHOMN
u3 npuHunuaibHeix HOpM ['K P® - B m. 1 c1. 2, Tie B KadecTBe OTHOIICHUIA,
PETYIIMPYEMBIX TPaXTAHCKUM 3aKOHOJATENLCTBOM, OOO3HA4YeHBI «IpaBa Ha
PE3yNbTaThl UHTEIUICKTYAIbHON NIEATETLHOCTH U MPUPABHEHHBIE K HUM CPEJICTBA

WHJMBUAYaIN3aluU (MHTEIJIEKTYaJIbHbIC ITPaBa)y.
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BaxxHble acniekThl, Kacaromuecs ACUCTBHS YETBEPTON YacTu [ paxxaaHCKOro
Kogekca P® wu aApyrux HMCTOYHMKOB AaBTOPCKOrO IIpaBa, BO BpPEMEHU U
pOCTpaHCTBE yperynupoBanbl B @3 «O BBeIEeHUHU B JCHCTBUE YACTU YETBEPTOU
I'paxxmanckoro kojaekca Poccutickoit denepammm» [59].

Eme  oany  rpynmy — HMCTOYHMKOB — TPABOBOTO  PETYJIMPOBAHUS
WHTEJUIEKTyallbHbIX TpaB B Poccunm coctaBistor  (denepanbHble  3aKOHBI,
pa3BuBarolmMe U KoHKperusupyromue nonoxenus ['K P®. K wum, mHanpumep,
otHocsATcst D3 «O pekname» [73], «O06 wuHbpopmanyu, HHPOPMAIIMOHHBIX
TEXHOJIOTHUSX U 0 3ammre nHdopmarun» [78] u npyrue.

Crnenyromiasi Tpymnma HCTOYHHUKOB - TMOJ3aKOHHBIE HOPMATHBHBIC aKTHl U
WHBIC MPABOBBIE aKThI, COJEPKAIllMe HOPMBbI aBTOPCKOTO MpaBa, MPUHUMAIOTCS B
nessix (OpMUPOBAHMS MEXaHMU3Ma pPEANIM3alMU MPUHATHIX (PeepanbHbIX 3aKOHOB
[67]. Takum oOpa3oM, cucTeMa HCTOYHHKOB HMHTEIICKTYAJIbHOTO IIpaBa, B
HACTOsIIIee BpeMsi BechbMa OOmHMpHA (0COOEHHO € y4eTOM paTU(UIUPOBAHHBIX
Poccuiickoit @enepanuein MeXIyHAPOIHBIX IOTOBOPOB U COOTHOIIEHUH). [ToMumo
3TOr0, COBPEMEHHOE 3aKOHOJATEIbCTBO 00 MHTEIIEKTYaJbHBIX IpaBax B Poccun
OTHOCHTEIFHO MOJIOJIO€ — B COBPEMEHHOM BHUJIE OHO BEJET CBOIO MCTOPHIO JIUIIE C
2008 roma (¢ mpunsarus |V yactu I'pakmanckoro kojekca). JlaHHBIN CpOK, IO
MHEHHUIO TIEJIOT0 psA/la HCCIeoBaTeNield, HEeNb3s CYUTaTh 3HAYUTEIBHBIM —
CYIIECTBYIOIIAs MOJETh MPOAOIIKAaeT (OPMUPOBATHCA, a CylcOHas MpaKTHKa,
OCHOBaHHAas Ha He#, erie ToJabKo hopmupyercs [87, ¢. 115].

Kak cneactBue - cama MoOAeNs 3aKOHOJATEIBHOTO PETYTUPOBAHUS
WHTEJJIEKTYaJIbHBIX TIpaB B Poccuu He OeccriopHa U yke ceiiuac He B MOJIHOW Mepe
pemaer cBoW 3amauyd. Tak, nosnoxkeHus 4verBepror yactu 'K PD BO mHOrom
OCHOBBIBAIOTCSI HA HOPMAaTUBHO-TIPaBOBBIX akTax 1990-x romoB — mepuoxaa, Korma
aBTOPCKOE MPaBO CYILIECTBOBAJIO B COBEPIICHHO APYTUX peaiusx. B wactHocTH B
Hopmax yeTBepTol yactu 'K P® no cux mop ouryrumo BiausHue 3akona PD or
09.07.1993 N 5351-1 «O6 aBTOpPCKOM TpaBe M CMEXKHBIX TpaBaxy» [77].

OnHako, B COBPEMEHHBIX YCIOBUSX «HH(POPMAIIMOHHOTO OOIIECTBaY,

COTMPOBOXKJIAIOIINXCS OYpHBIM Pa3BUTHEM U YCIOKHEHHWEM HWH(OPMAIIMOHHBIX
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TEXHOJIOTUH CO3JAIOIINX HEOTPAHWYEHHBIE BO3MOXKHOCTH Ul PAaCIpPOCTPAHEHHUS
uHbOpMallMu M BMECTE€ C TEM TMOPOXKAAIIIMUX CIOKHOCTH C IMpaBaMu €€
co3JaTeliel, yKa3aHHble HOPMBI YK€ HE B IIOJHOM Mepe pemaroT cBou 3agaduu. C
OJTHOM CTOPOHBI 3TO O0OIIEMUpPOBas MpoOieMa — HOPMBI 3aKOHOAATEIHCTBA 00
WHTEJUICKTYaJIbHBIX IIPAaBaX IIOBCEMECTHO HMMEIOT <JIOTOHSIOUIUI» XapakTep —
IIpaBO BCErAA JIOTOHAET TEXHOJOIMH, HO C JPYroM CTOPOHBI POCCUHCKOE
aBTOPCKOE MPABO CYIIECTBEHHO OTCTAaeT OT Jy4ylIMX oOpasloB 3apyOeKHOTO
aBTOPCKOTO TIpaBa, B IEPBYIO ouepeb oT aBropckoro npasa EC [133, c. 25].

Kpome Toro, ecth 1enblii ps nmpobieM CBsI3aHHBIX ¢ TeM, 4To Poccus kak
yieH BceMupHOW TOProBOM OpPraHM3aldd W APYTUX OPraHu3aluid UMeEeT psif
MEXIyHapOJHBIX 00s3aTeNbCTB B c(epe 3alUThl HHTEIUIEKTyaJIbHbIX IIPaB,
KOTOpBIE JO CHUX IOp HMCIOJHEHBI HE B MOJHOM oObeMme. A yuactue Poccum B
EBpasuiickom sxoHOMHUYecKkoM coroze (EADC) A0MONHUTENBHO CTaBUT HPOOIEMBI
CBSI3aHHBIE C 3aLIMTON POCCUHCKON MHTEJUIEKTYalbHOM COOCTBEHHOCTH Ha OOLIMX
peiHkax EADC. Otu u apyrue mnpoOlieMHbIE AacleKThl CBHUAETEIBbCTBYET O
HEOOXOJUMOCTH JaJbHEHMIIEro pPa3BUTUS M COBEPIUIEHCTBOBAHMS aABTOPCKOIO
npaBa. K mepCcreKTMBHBIM HAIPABICHUSAM COBEPLIEHCTBOBAHUS 3AKOHOAATENBCTBA
P® MoHO oTHECTH:

— pa3BUTHE U YTOUHEHHE 3aKOHOJIATEIBCTBA 00 «OTKPBITHIX JIMLEH3USIXY;

— BO3MOXXHOCTM pa3BUTHS B POCCHUHMCKOM IIpaB€ MEXaHU3MOB
HCII0JIb30BaHUs B ceTU MIHTEpHET TaK HAa3bIBAEMBIX «CUPOTCKUX IPOU3BEICHUNY;

— TrapMoHM3anuio aBTopckoro mnpaBa P® wu gapyrux crpan EADC
(MCONIb30BaHUE  MHTEPHET-KOHTEHTa, M  TPAHCTPAHUYHBIX  ABTOPCKUX
OTHOILIEHUH);

— paboTa HaJ BBINOJHEHUEM MEXIYHAPOIHbBIX 0043aTEIbCTB, CBSI3aHHBIX C
yuactueMm Poccun B BTO;

— JIaJIbHEUIIICe Pa3BUTHUEC KAHTUITUPATCKOI'0» 3aKOHOAATCIILCTBA,

— U IpyTHe.
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2 XapakTepUCTHKA PeryjiupoOBAHUSA ABTOPCKHX HHTEIEKTYaJbHBIX

MpPaB B POCCHIICKOM I'Pa:KIaHCKOM MpaBe

2.1 Copnep:xaHue aBTOPCKUX HHTEJIEKTYAJbHBIX IPaB

ConepxaHue WHTEIUIEKTYaJbHBIX I[IPaB CYIIECTBEHHO OTJIMYAETCS OT
colaepkaHusi mpaBa coOcTBeHHOCcTH. Ecam mpaBo  cOOCTBEHHOCTH  Ha
MaTepUaJIbHBIA  HOCHUTENIb  BElIlb, MOAPA3yMEBAET BO3MOXXHOCTh  BIIAJIETh,
M0JIb30BAThCS U PACHIOPSKATHCA UMH, a TAK)KE 00ECIEYMBATh 3alUTY IPABOMOYUI
COOCTBEHHMKOB W Clydyae MX HapyLICHUS, TO COACPKAHUE HHTEJUIEKTYaJbHbIX
IpaB BKJIIOYAET B ce0s1 MPABOMOYHMSI MTOJIb30BAHUS, PACTIOPSKEHUS (KPOME JIMYHBIX
HEMMYIIIECTBEHHBIX IMpaB, HU3BATBIX U3 000pOTa), a TaKXKe OPUAHUYECKHUE
BO3MOXHOCTH JUISl UX 3alIUTHl U HE MOAPa3yMEBAET MPAaBOMOYHUS BIAJAEHUS. DTO
CBSI3HO C TE€M, YTO UHTEJUIEKTYyaIbHbIC IIPaBa HE CBA3aHbI C IPABOM COOCTBEHHOCTH
Ha X MaTepUaIbHBIA HOCHUTENb (Bemls) - ¢T. 1227 'K PO.

[IpaBoMOUrE MOJIB30BAaHUS, TPUMEHHUTENBHO K MHTEIUIEKTYalbHBIM MpaBaM
3akpemieHo 1229 'K P® u «cocTouT B BO3MOXKHOCTH MPABOO0IIaIaTENs] BCEMH HE
3allpelIeHHBIMU 3aKOHOM CIOCOOaMH CaMOCTOSITENIbHO HCIOJIb30BaTh pPE3ysbTar
UHTEJUICKTYyaJIbHON JCATEeIbHOCTH WM CPEICTBO HMHAMBHIyanu3aum» [136, c.
101].

IIpu »ToMm B ykazanHou cratee [K PO mpsamo ykazaHo, dYro
«IIpaBoobyiagaTenb MOXKET MO CBOEMY YCMOTPEHHUIO pa3pellaTh WM 3arpeniaTh
JIPYTUM JIMLAM MCIIOJIb30BAHUE PE3YJIbTAaTa UHTEIUIEKTYAJIbHON NESITENIbHOCTH WU
cpencTtBa uHAMBUAYyanu3zanuu. OTCYTCTBHE 3alpeTa HE CUUTAETCS COIVIACHEM
(pazperieHueM ).

[IpaBoMouMe MOIB30BaHUS MPEAOCTABISIET MPaBOOOIaAATEN0 CBOErO poja
MOHOIOJIMIO Ha UCMOJIb30BAHHUE PE3yJIbTaTa MHTEIUIEKTYalbHON AEATeIbHOCTU WU
CpelCTBO MHAUBUAyan3anuu. OQHAKO 3Ta «MOHOTIOJNHS HE SIBIsSIETCS] aDCOTIOTHOM

(MOJHOM), TOCKOJBKY 3aKOH JOMYCKaeT B psOE CIy4yaeB MCIOJb30BaHUE
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pe3ynbTaTa WHTEJUICKTYaJIbHON NESTebHOCTH 0€3 COTJIachs aBTOpa WM WHOTO
nmpaBooOIamaresns u 63 BBITUIATH eMy Bo3HArpaxaeHus» [36, c¢. 175].

PacnopskeHne MHTEIUIEKTyalbHBIMU IPaBaMU MPENYCMOTPEHO B CT. 1233
K P® wu mnpeacraBmsier co00il  ACHCTBUA, TIOCPEIACTBOM  KOTOPBIX
npaBoo0IaaTeslb PACHOPSKACTCS NPUHAMICKAINIMM €My HCKIIOUYUTEIbHBIM
MIPAaBOM HA pe3yJIbTaT HHTEIUICKTYyalbHON JAESATEIbHOCTH WM Ha CPEICTBO
WHIUBUTyaIA3aIlui JTIOOBIM CIIOCOOOM, KOTOPBI HE IMPOTUBOPEYHUT 3aKOHY U
CYILIECTBY TAKOI'0 UCKJIFOUUTEIIBHOTO IIpaBa:

— TMyTeM OTYYXXKJEHHUS 10 JOrOBOpY Jpyromy Juily (JIoroBop o0
OTUYKJICHUU UCKITIOUUTEIILHOTO TIPaBa);

— MOYTEM MNPEAOCTaBJIECHUS APYroMy JIMIY MPABO HMCIOJb30BATH PE3YIbTAT
WHTEJJICKTYaJIbHOW  JICSITEIbHOCTH WM CPEACTBA HWHAWBUIyaIU3allMUd B
YCTAHOBJICHHBIX JOTOBOPOM Mpejiesiax (JIMIEH3UOHHBIN I0TOBOP).

B n.5. ct. 1233 'K PO npeaycMOTpeHO, YTO pacCHoOpsKEHHE MOXKET OBITh
ceslaHo MyOau4HO (IpU COOJIOJEHUN ONPENEIECHHBIX YCIOBHM, M3J0KEHHBIX B
3aKOHE).

Poccuiickoe mpaBo mnpegycMmarpuBaeTr W JApyrue GopMbl pPaCIOpPsKEHUS
MHTEJUIEKTyallbHbIX mpaB. Tak, cr. 1286.1 T'K P® npeamycmarpuBaer Tak
Ha3bIBAEMYIO «OTKPBITYIO JIMILIEH3UIO», KOTOpas Mpearojaraet mnepeaady oT
npaBooOyiazarenss TMOJb30BaTEN0 IpaBa Ha H3YyYEHHUE, KOMUPOBAHHE U
WCIIOJb30BaHUE MPOU3BEICHUS B JIIOOBIX EIIAX.

JlaHHBIE JIUIEH3UU «IPEAHA3HAYAKOTCS U1l YPEryJUpOBaHHUS OTHOUIEHUU
NpU  MHOTOKpAaTHOM  MOCHeqoBaTeNbHOM  TmepepaboTke mpousBencHuil. B
pe3yabpTare Aake B Clydae JOCPOYHOTO MpPEeKpalleHus ACHCTBHS OJHOTO W3
JIOTOBOPOB B TaKOW IIEMOYKE MOCIECAYIOIINE JIUIEH3UAThl HE MOCTPAJal0T - BElb
OHM OyayT CBsI3aHbl MPSIMBIMH  JIOTOBOPAMH CO BCEMH  OCTaJIbHBIMHU
npaBooOiamarensmMm» [34, c. 61].

3amura MHTEIJIEKTYalbHBIX MpaB B OOLIEM BHUJE yperyiupoBaHa cT. 1250
I'K PO, rae, B 4aCTHOCTH yKa3aHO, YTO «MHTEJUICKTyaJIbHbIC MPABA 3aIUIIAKOTCA

CHOCO6aMI/I, NpCcaAyCMOTPCHHBIMH HACTOAIIUM KOI[GI(COM, C YUCTOM CyHIcCTBa
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HapyIIEHHOTO MpaBa U MOCIEACTBUM HaApyILIEHHs] ATOTO MpaBa». TeM cambiM, B
CIy4yasiX HapyIIEHUs WHTEIUICKTYaJIbHBIX IPaB OHU MOTYT 3alllMIIAThCS Kak
o0LMMHU croco0aMu 3alllUThl TPAXKIAAHCKUX MpaB, MPEAYCMOTPEHHBIMH B CT. 12
'K P®, Tak u cnenuaibHbIMH, B YACTHOCTH, 3aKpEIUIEHHBIMU B CT. 1250—-1252 T'K
P®.

[IprMEHUTENBHO K 3alIUTE JIMYHBIX HEMMYIIECTBEHHBIX IMPAB K TAKOBBIM
CIIOCOOOM  OTHOCSITCSI, B YaCTHOCTH «IIPU3HAHHWE TMIpaBa, BOCCTAHOBJICHHE
MOJIOKEHHMS], CYLIECTBOBABILIETO /10 HApYyUICHUS IIpaBa, MPECEUCHUE JIEUCTBUMH,
HapylIAloUMX MOPaBO WM CO3JAIOLIUMX YrpO3y €ro HapylleHHs, KOMIICHCAIUs
MOpPaJILHOTO BpeAa, MyOIUKaI|s PEIICHUs CyJla O JOMYIIEHHOM HapyIIeHUU» (CT.
1251 'K P®).

3anmTa UCKJIIOYUTEIBHBIX MPaB OCYILIECTBISIETCA IMyTEM MNPEIbIBICHUS,
TpeOOBaHMs: O MPU3HAHUM TPaBa; O MPECCUCHUH JCUCTBHI, HAPYIIAOMINX MIPABO
WIM CO3JIaI0NIMX Yrpo3y €ro HapylleHHs; O BO3MEIICHUHU YOBITKOB; 00 U3BATUU
MaTepUaIbHOTO HOCUTENSA, O MNyOJUKAlMU pelIeHUus] cyAa O JIONMYIICHHOM
HapYIIEHUU C YKa3aHUEM JIEUCTBUTEIILHOTO MTPaBOO0IaaTells.

Heobxonumo Takke UMETh B BUY, UTO «3allUTa MHTEIUICKTYyaJIbHBIX IpaB
OCYILIECTBJISIETCSI B paMKax OXPAHUTEIBHOTO MPABOOTHOILIEHHUS, KOTOPOE
HampaBjIeHO Ha oOecrieuyeHrue 3aluThl  (BOCCTAHOBJICHHE) HAPYIICHHOTO
IPaXXJIaHCKOT'O IMpaBa WM MPaBOBOTO IMOJIOKEHHUs IMOTEpIieBIIero juma» [54, c.
101].

B ycioBusix, korga B o01iecTBe Bce 00JIbIlIee 3HAUCHUE UMEET «TBOPUECKUMN
U  UHTEJUICKTYAJIIbHBIM TPy, pe3yJdbTaTbl KOTOPOrO CHOCOOHBI COCTaBIISIThH
WHTEJUICKTYalIbHYyI0 COOCTBEHHOCTh U MHTEIJICKTYaJIbHBIA KalUTaD» BCe OObIIee
3HAYCHHE JIOJKHO MPEIaBaThCs aJeKBAaTHOM 3alllUTE 3TOT0 «KamuTaia» [51, c. 32].

B TO e BpeMs, cHenuanucTbl OTMEYAKT, YTO, HECMOTpPS Ha TO, YTO
JEUCTBYIONIEE 3aKOHOJATENIbCTBO MPEIOiaracT O4eHb IMIMPOKUN MEPEUeHb Kak
OOIIUX, TaK M CHEIHUAIbHBIX CIIOCOOOB 3alIUTHl MHTEIUICKTyaJbHBIX IIpaB, Ha

MIPaKTUKE «B HACTOAIIEE BpeMs, Mpeoliamaer cyneOHas ¢opma 3aiuThl U 3TO
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CIMHCTBECHHBIM OOBEKTUBHBIA CIOCOO 3all[UThl HA CErOJHSAIIHUN AcHB» [86, c.
160].

W npu BceM 3TOM, CyJneOHBbIE MCKHU MO 3aIUTE HHTEIJICKTYyaJbHBIX IpaB
IIPUCYTCTBYIOT B POCCUMCKOW IPABONPUMEHUTEIIBHOW ITPAKTUKE B CPABHUTEIIBLHO
HEOOJILIIIOM 00bEME, @ UMEIOIIMECS K HACTOSIIIEMY BPEMEHHU CYIcOHbIC PEIICHHUS C
OJIHOM CTOPOHBI HCKJIIOUHMTENIbHBI, a C JPYrol - BecbMa MPOTUBOPEUYMBBHI U
HEOECCIOpHbI. DTO BO MHOTOM OOBSICHSETCS CaMOW CHEHM(PUUYHON CYIIHOCTHIO
3aIMThl UHTEJJIEKTYalIbHBIX MPaB — BEAb PAa3BUTHE HOBBIX TEXHOJIOTWi, B psJE
CIIy4aeB, CTaBUT IEpe]l MPABONPUMEHUTEISIMUA TAKUE BOIMPOCHI, KOTOPBIE €IIE HE
yCIIENU TOJIYYUTh aJIeKBATHOTO PETYIUPOBAHUS B JEHCTBYIOIIMX HOPMATHBHBIX
akTax Ju00 KE€ OJHOBPEMEHHO pETYJIHUPYIOTCS HOPMaMu TIpPakJaHCKOTO
3aKOHOJATEIbCTBA M 3aKOHOJATENbCTBA 00 HH(OpManUU, HHPOPMALMOHHBIX
TEXHOJIOTHSIX U O 3aluTe MHPOPMAIIUH, YTO HEPEIKO 00pa3yeT KOJIU3UU.

K mpumepy, mmpoko Hu3BECTHBIM cTajno Aeno mno ucky 2017 roma or
counanbHoi cetn «BKontakre» k IT-komnanuu «/{adm» ¢ oOBuHEHHEM B cOope
JaHHBIX O IOJIb30BaTENsIX 0€3 Corlacus COOTBETCTBYIOIIEH COIMAIbHOM cCeTH U
poJaxe 3Tol nHpopManuu OaHKaM.

Oc00EeHHOCTh 3TOTO CIopa — B OTCYTCTBHM JIFOOBIX YIMOMHHAHUN JaHHOM
TexHoJIoTUN (Web-parsing) Kak B 3aKOHOJATENIbCTBE, TAK U B Cy/ICOHOM TTPAKTUKE —
[0 CyTH, OHA SBJSJIACh K TOMY MOMEHTY HEM3BECTHOW, KakK ISl 3aKOHOJATEIIEH,
Tak ¥ npasonpumenuresneil. Cyabl pa3oluINCh B BBIBOJAX IO MOBOAY 3TOTO CIopa
— mepBasi MHCTAHUUS €ro OTKJIOHWIA, BTOpas YJIOBJIETBOpWJIA M MpeAmnucana
IPEKPaTUTh HE3aKOHHOE MCIOJIb30BaHUE.

B »stux ycnoBusx Cyn 1Mo HMHTEIUIEKTYaldbHBIM IIpaBaM, NPAKTUYECKU
NOMBITAJIC «HAWTW TpaHUIy NPaBOMEPHOTO U HENpaBOMEpPHOro cbopa
uH(popMaIu ¢ caiToB 0e3 corjacus MX BJAJENbIIEB B OTCYTCTBUE KaKUX JMOO
HOPM 10 3TOMY moBoay» [46, c. 30], cnenaB B cBoeM Iloctanosnenuu [93] psin
Ba)KHBIX BBIBOJIOB O IPUMEHEHUH 3TOM TexHoJoruu. OgHaKo, 1e10, B HACTOsIIEee

BpeMs BCE €llle HE 3aBEpIICHO W HampaBjeHO Ha mnepecMmoTp. EcTh u apyrue
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clly4au, KOrja CyneOHbIM HWHCTAaHUUAM TPUXOIUIOCH paboTaTh B YCIOBHUAX
«3armma3abpIBaoIIEro» 3aKOHOAaTeIbHOTO perynupoBanus [10].

Tem He MeHee, NpUMEpPBI, KOrjga CyJa paspelial Jgena O 3auuTe
MHTEJJICKTYabHBIX MPaB OJHO3HAYHO U B MOJB3Y MPaBOOOIaaTeNsl, TAKXKE eCTh.
K npumepy, Kuposckuil paiioHHbI# cyq I. ToMCKa paccMOTpeEsl HHTEPECHOE JENO0 O
HACJIEOBAHUM aBTOPCKOTo mpasa. Mcruom BeicTynun Apcenmii Jloima - CbiH U
HACJIEIHUK MU3BECTHOIO TOMCKOro nucatensa Bukropa Jloimm. OTBETYMKOM CTAIIO
000 «M1 CK-C». Cyts mena cocrosia B ToM, 4yTto Bukrop Jloima ymep 23
auBapss 2019 roma, He OCTaBMB 3aBEIIaHHMs HAa CBOM IpoU3BencHHs. B
COOTBETCTBUM C TPAXKJAHCKUM 3aKOHOJATEIbCTBOM M PYKOIHKCH NPABO Ha HUX
nyOIMKAUIO JOJDKHBI OBLIM Yepe3 IMOJIroJa MEepeiTH K HacleIHUKaM IHcares.
Opnako pykonuchk nucatens Obuia nognucana B nedars 30 ampens 2019 roga, To
€CTh /10 BCTYIUIEHUS HACJIEAHUKOB B CBOU 3aKOHHBIE IpaBa, 0€3 JMIEH3MOHHOTO
norosopa. Ilo MHEHHIO MCTIA, U31aTEIbCTBO HAPYIIMIO Cpa3y HECKOJIBKO HOPM
TPaXKJaHCKOI0 3aKOHOJAaTeNIbcTBA Poccuiickoit @enepanni:

— y OTBETUYMKA HEr0 He ObUIO JOTOBOpA HA U3JIaHKWE PYKONKCEN mucaTess.

— ObUTM HapylIeHbl MTpaBa HACJIEIHUKOB: 10 MCTEUYECHHMS IIECTU MECSLEB C
MOMEHTa CMEpPTH HacjienoAaTess HU OJIHO TPEeThe JIMIO HE HMEET IpaBa
pacnopsKaTbCs HacJAEAyEMbIM UMYILIECTBOM.

— W3JaTeNb HE YBEJOMWJI 3aKOHHOI'O HAcJIeJHHWKa O HAaMEPEHUU H31aTh
pou3BesieHuE, a (PaKTUUECKU PACTIOPSIANIICS aBTOPCKUM IPAaBOM MHUCATEIIs.

Cyn npusHan, 4YTo nyONUKalMs KHUTH SIBISIETCA  CYIIECTBEHHBIM
HapyLIEHUEM aBTOPCKMX IMPAaB M YAaCTUYHO YAOBIJIETBOPWJI HCKOBOE 3asiBJICHUE.
«OtBeTunK, pabotas B cdepe H3AATENbCKOrO JieJa, HE MOI HE OCO3HAaBaTh
MPOTHUBOIIPABHBIN XapaKTep CBOMX JEWCTBHUM, MyONHMKYsl COOPHHUK B OTCYTCTBHE
JMUEH3HOHHOTO JOr0BOpa ¢ aBTOPOM, a TAK)KE B OTCYTCTBHE COIJIACHS HACIIEHUKA
Ha Takyro myonukaruio» [101].

Tem He MeHee, MOOOHBIE pEIIEHUSI CYAOB MO 3aIIUTE MHTEJUIEKTYalIbHbBIX
paB BCE € OCTAIOTCA €IMHUYHBIMH, a MPAKTHKA — M300UITYIONIEH CIIOPHBIMU

MOMCHTaMU.
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YacTp CHOPHBIX AacCMEKTOB CyneOHOW MpaKTUKH Hallla CBOE PEIICHHE B
[Toctanonenuu Ilnenyma BepxosHoro Cyna P® ot 23.04.2019 N 10. Ognako 310
[TocraHoBiEeHME, XOTS U BHOCHUT SICHOCTH IO PsiIy BOIPOCOB, OJHAKO BCE K€
0asupyeTcs Ha JEHCTBYIOIIEM 3aKOHOJATENIBCTBE, KOTOpoe Yyxke ycrapeno. K
IpuMeEpYy, B ACHCTBYIOLIEM 3aKOHOJATENIbCTBE HUKAK HE YpPETYJIHPOBAHbI TaKHUE
HOBblE LH(POBBIE TEXHOJOIMU KaK «IOJKacTel», «VR-mpocTtpaHcTBay,
«pEeLEenThl LIBETa», «CMAPT-KOHTPAKTHI» U TaK Jajiee

bonee Toro, gaxke B SKCHEPTHOM cpee MOKa €Ie HET MOHUMAaHHUs, Kak
UMEHHO CTOWT peryjHpoBaTh WHTEILICKTyalbHBIC MpaBa Ha HuUX [125], a ux
HIMPOKOE PACIPOCTPAHEHHE TOBOPUT O TOM, YTO IMIpaBa Ha HUX PaHO WJIMU MO3AHO
CTaHyT MpPEIMETOM CYyIeOHBIX pa3OupaTenbCTB B YCIOBHSAX. TeM cambIM
npo0JieMbl U MPOOIEMBI B Cy1€OHOM MpaKTUKE OyAyT COXPaHATHCS.

Takum o00pa3zom, coaep’KaHUE HHTEIJICKTYaJbHBIX IpaB OTJIMYAETCA OT
KJIACCUYECKOM TpHaabl IpaBa COOCTBEHHOCTH (TIOJI30BaHME, BIIAJICHUE U
pacnopsbKEeHHE) M BKIIOYAET B ce0s MPaBOMOYMS TMOJb30BAHMS, PACHOPSKEHUS
(KpoMeé JMYHBIX HEUMYIIECTBEHHBIX IpaB, H3BATHIX M3 000pOTa), a TaKxKe

IOPUANYCCKUC BOSMOKHOCTH JJIA UX 3allUTHI.

2.2 Buabl M 00bEKTbI HHTEJIEKTYAJbHBIX MPaB IO POCCHIICKOMY
3aKOHO/ATeJbCTBY. ABTOPCKOE NMPAaBO B CHCTEME HHTEIEKTYAJIbHBIX

npas.

Crates 1226 'K P® OTHOCHUT K HMHTEIEKTYAJIbHBIM IpPAaBaM CIEAYIOIINE
BU/IbI IIPAB:

— WCKJIFOYMTEJIbHBIE TIPaBa;

— JINYHbIC HEMMYILIECTBEHHBIE ITPaBa;

— WHBIE UHTEJUICKTYaJIbHbIC MPaBa.

Kaxxnprit u3 3TUX BUIOB 00J1a/1aeT COOCTBEHHBIMHU, YHUKAIHHBIMUA YEPTAMH,
YTO CBHUJICTEJILCTBYET O TOM, YTO KaXKJbI U3 HUX HEOOXOJAMMO OXapaKTEPU30BaTh

noAPOOHO U OT/IEIIBHO.
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1) UckmrountenbHbIe TpaBa - 3TO 0a30BbIE TIpaBa COOCTBEHHOCTH, KOTOPHIE
3AIIMINAOT  PE3yJbTaThl  MHTEIUIEKTYaJbHOTO  TpyJda  WIM  CPEACTBa
uHaUBUyanu3auu. [1o cyTu, 3T0 1enblii MMyIIECTBEHHBIM KOMILIEKC, KOTOPBII
MOXKET MPUHAICKATh KaK (HU3UIECKOMY JIUITy, TaK M IOPHIAYECKOMY, a TaKXKe
rpynie Juil. ITO MOHATHE MOAPA3yMEBAET «HE MPOCTO HATMYHUE MPAB, KOTOPHIX HU
y KOro 0oJjbIie HeT (IPaKTUYECKU - Y MOJABISIONIET0 OOJBIIMHCTBA), HO U, Kak
CIICJICTBHE, 0COOYIO MPUBHIIETHIO TIpaBoobamares» [108, ¢. 121]. Dro o3Hauaer,
YTO OHM MPEJOCTABIISIIOT IPaBOOOIIaIaTeN0 a0COIIOTHOE IIPABO HA:

— CaMOCTOSITEJIbHOE UCIOJIb30BAaHUE UHTEIUIEKTYaIbHON COOCTBEHHOCTH;

— BbIJJaUy pa3pelleHU U 3alpeTOB HAa UCIOJb30BAaHUE WHTEIJIECKTYyalbHOU
COOCTBEHHOCTHU TPETHUMHU JIMIIAMH;

— PacHoOpPsIKEHUE CBOMM UCKIIFOUUTEIBHBIM IIPABOM.

XapakTepHON YEpTOMl MCKIIIOUUTENIBHBIX IMpaB SBISETCS OrPaHUYCHHbIN
CPOK UX JICCTBUS U TEPPUTOPHUAIBHAS OTPAHUYECHHOCTh UX JCUCTBUS. Takxke OoHU
OTHOCSITCSL K HACJEACTBEHHOM Macce W MOTYT NEepeAaBaThCsl MO HACJIEACTBY.
OCHOBHBIM YyCJIOBUEM BO3HHUKHOBEHHMS Yy JIMIa MCKJIIOUUTEIBHOTO IIpaBa Ha
UCIOJB30BaHUE  OOBEKTAa  MHTEIUICKTYyaJIbHOM  COOCTBEHHOCTH  SIBJISIETCS
perucTpanus pe3yjabTaToB HHTEJUICKTYIbHOM IESITETbHOCTH.

2) JIuuHble HEMMYLIECTBEHHbIE TMpaBa «IPEICTABISAIOT COOON  Te
HEMaTepuaibHble OJjara, KOTOpPhIE HEPA3PBIBHO CBSI3aHBI C  JIMYHOCTHIO,
NPUHAIISKAT EMY OT POXKICHUS U ABIAIOTCS HeoTuy)aaembiMu» [50, ¢. 30]. Ounu
BKJIFOYAIOTCS B COCTAB «MHTEJUIEKTYaJIbHBIX MPaB» TOJIbKO B TOM Cilyyae, Korja
ato npeaycmoTpeHo 'K P® (ct. 1226). OCHOBHBIMH OCOOEHHOCTSMH ITHUX TIPaB
MPUHATO CUUTATh UX HEMaTEPHAIbHBIX XapaKTep U UHIAUBUIYTU3ALNUIO TUYHOCTH
npaBooOanarens. K HUM, B 4acTHOCTH, MOXXHO OTHECTU MpPaBO Ha UMs, Ha
aBTOPCTBO U MIPOYHE.

OCHOBHBIC OTJIMYHUS JIMYHBIX HEUMYIIECTBEHHBIX MPAB U UCKIIOUUTEIbHBIX
MpaB MOKHO CBECTH K CIEAYIOLIEMY:

— HWCKJIIOYUTEIbHBIE TIpaBa MOTYT BBICTYNATh MPEAMETOM CHEIKH — HX

MOJXHO IIPpOJaBaTh WJIM OTUYXIAATh HA 663BO3M€3I[HLIX YCIJIOBHUAX, ICPCAAaBATh HA
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ONPENENICHHBIA CPOK MO0 JMIEH3MOHHBIM COIVIAIIEHUSAM. B CBOI0O oyepens
HEHMYILIECTBEHHBIE IIpaBa HE MOTYT OTYYXXIATbCs B MOJIb3Yy APYIHMX JHL, U
CBSI3aHbI HEMIOCPEACTBEHHO C IMYHOCTBIO CO3JATENS IPOU3BEACHUS;

— UMYILECTBEHHBIE MPAaBa MOTYT NIEPEAABATHCS 10 HACJIEICTBY, B TOM UHCIIE
0 YCJOBHUSIM 3aBellaTeNibHOro OJsiaHka. JIMyHble HEMMYIIECTBEHHbIE IpaBa
COXPAHSAIOT MEPBOHAYAIBHBIM PEXKUM JaXKE MOCIE CMEPTH aBTOPA, a4 HACIEIHUKHU
WJIU TIPABOIIPEEMHHUKN CMOTYT TOJIBKO 3alMIIATh UX OT HAPYLIEHU;

— HCKIIOUMTENBHOE TIPAaBO HMEET CTOMMOCTHBIE  XapaKTEPHCTHKH.
CTouMOCTh MOKET OBITh OIpeJeieHa CTOPOHAMH CHCJIKM TI0 B3aUMHOM
JIOTOBOPEHHOCTH, JINOO B pE3yJibTaTe 3KCIEPTU3bl. JIMUHbIE HEUMYIIECTBEHHbBIE
paBa HE TNOMJIEKAT OIEHKE, a MpPH BbIABICHUM HUX HApYIICHUS pa3Mep
KOMITIEHCAIUK Oy/IET ONpPEIETIEH CYI0M.

Takum oO0Opa3oM, OTJIMUME ABTOPCKUX MpPaB OT HCKIIOUYUTENBHBIX IpPaB
3aKJIIOYAETCSl B YCIOBHUSAX UX MPUOOPETEHMs], MOJIb30BAaHUS U PACHOPSIKEHUs, a
TAaKKE€ 3alUThl OT BO3MOXHBIX HapylleHuWH. Ecin nuuHbBIE TIpaBa MOTYT
IPUHAJJIEKATh TOJIBKO CO3JATENI0 TBOPUECKOIO OOBEKTA, TO HCKIIOUUTEIbHBIE
paBa MOT'YT BO3HUKATh U Y UHBIX CYObEKTOB.

3) Unble unTemnektyanpHble npaBa. B 'K P® nox HumMuM moHuMaroTcs
«IpaBO CIENOBaHUs, IPaBO JOCTyNa W JApyrue». TeM caMbIM HX I[EPEYCHb
SBJIIETCSI OTKPBITHIM, a UX MOHATHE HE paclIu(pPOBBIBACTCS, BCIAEACTBUE YEro 00
UX MPaBOBOM MPHUPOJIC B HAYKE IO CHX MOP HUAYT CYIICCTBEHHbIC nuckyccun [104,
c. 14].

Haunbonee nonHoe ompeneneHue UX, Ha HaAIl B3IJISAJ M3JI0KEHO B padoTte
[".H. Yepauukunoii. [lo ee MHEHHIO WHBIE TIpaBa — JTO «0Os3aTENIbHBIC TMPaBa,
NpUHAAJIeKAIINE aBTOPY WIM MpaBooOnagaTento. VX Ha3HaueHHe — 0OecreunuThb
JOCTH)KEHHE 00JlajaTelieM HWHOTO MHTEIIEKTyalbHOTO IpaBa (aBTOPOM WIIU
npaBooOaaTeIeM) MaKCUMaJIbHOTO MHTEpeca OT O0JIajaHUsl MCKIIIOUUTEIbHBIM
MIPAaBOM HWJIM JUYHBIM HEUMYIIECTBEHHBIM NPABOM B OTHOILIEHUU OXPAHSIEMOTO

pe3yJibTara HHTCHHGKTyaJIBHOﬁ ACATCIBHOCT W IIOJIYUCHUC HMMYIICCTBCHHBIX

BeIr01» [126, ¢. 62].
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IIpu 5TOM, «TrpaHb MEXIYy JIUYHBIMU HEUMYIIECTBEHHBIMU U «UHBIMI)
WMHTEJJIEKTYaJIbHBIMU IIPABAMHU HE BCEr/a OYEBHUJIHA U OTHECEHUE TOTO WM MHOTO
MHTEJJIEKTYaJIbHOTO TMpaBa K KOHKPETHOW KATETOPUHU 3a4acTyl0 BEChMa CIIOPHO»
[30, c. 10].

WNHble paBa OTHOCSTCS JIMIIb K HEKOTOPHIM OOBEKTaM MHTEIIEKTYalbHOU
COOCTBEHHOCTH — 3TO B MEPBYIO OYEpE/lb MPaBO CIEAOBaHUS, MOIpa3zyMeBaroIiee
1oJ1 coOOM MpaBo aBTOpPa MPOU3BEICHUS Ha MOJIYYEHHUS BOZHATPAXKICHUS C KaXK 101
MEPENpOAAKN TPOU3BEACHUS C YYaCTUEM IIOCPEIHHKA, B KAYECTBE KOTOPOIO
BBICTYNAET IOPUAMYECKOE JIUII0, a TAKXKe MPaBO JOCTYIIA, ABIIAIONIEEe COOON MpaBo
aBTOpa IPOU3BEICHUS Ha BOCIPOM3BEACHUE CBOETO TBOpeHUA. K TakmM mpaBam
MOTyT ObITh OTHECEHBI, U ynnoMuHaeMble B 'K P® npasa npexnenonb3oBanus (CT.
1361 I'K P®) u nocnenonb3oBanus (1. 3 ct. 1400 'K PD).

TeM cambIM, €clii MOHSATHE U COJEPKAHUE «HUCKIIOUHUTEIbHBIX MPaB» M
(JIMYHBIX HEUMYIIECTBEHHBIX IIPaB» MOMXKHO CUYUTATh JOCTATOYHO KOHKPETHBIM, TO
MOHSATHE «WHBIX MpaB» 3akpeluieHHbIX B CT. 1226 'K P® npencrasBnsercs
JIOCTaTOYHO HEOIPEIETICHHBIM.

OcHOBHOM OTJIMYUTEITBHOU OCOOEHHOCTD WHTEIUICKTYyaIbHOU
COOCTBEHHOCTH OT JPYI'MX BUJOB COOCTBEHHOCTH SIBJISIETCS TO, UTO MO CYTH CBOEH,
pE3yNbTAT HMHTEJUIEKTYAJIbHOM JESTEIbBHOCTU 4YEJIOBEKa — 3TO HEMaTepUalbHBIN
OOBEKT, KOTOPBIA MOXKET UMETh, & MOXKET U HE UMETh (PU3NYECKOTO BBIPAKEHUSI.
HMeHHO 1o 3TOM NMpUYMHE NepedeHb OOBEKTOB MHTEIEKTYyaJIbHBIX IpaB, OYECHb
mpok. [lo mMexnyHapoaHbM akTaMm (B MEpBYHO odepenb coriiacHo KoHBeHIu
yupexaaronieii BcemMupHyro opraHu3aldi MHTEUIEKTyalbHONW COOCTBEHHOCTH
[41], a Taxke APYrMM aKTaM TOW OpraHM3allkH), K HUIM OTHOCSTCSI CaMbIe pa3HbIC
OOBEKTHI, a UX MEPEUEHb SIBISIETCS OTKPBITHIM.

Pocculickuil 3aKkoHOATENb MOUIEN MO APYroMy myTtd — B cratee 1225 I'K
P®  wu3noxkeH  WCYEPNBIBAIOIMIWNA  TMEpPEYEHb  OXpaHSEMBIX  OOBEKTOB
MHTEJUIEKTYalIbHOM COOCTBEHHOCTH.

Panee on conmepxan 16 nHaumenoBanuii, HO ¢ 20 urons 2020 roga o. 1 cr.

1225 T'K P® 65611 nqononnen nm. 14.1 «I'eorpaduueckue yka3aHus» 1moja KOTOPbIM
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Oyaer moOHHMMAaThCs OO0O3HAuU€HHE, KOTOPOE JaeT MPOHU3BEACHHOMY Ha
OTIpEIETICHHOW TEPPUTOPUH TOBapy 0C000€ KadecTBO, PEMyTALMI0 WU JIPYyTHe
XapaKTEPUCTHUKHU.

Taxoe pacmmpenue ct. 1225 'K PO o0bsicHsieTcs TeM, 4To reorpaduueckoe
YKa3aHUE MOKET UI'PaTh HEMAJIOBAXHYIO POJIb IPU IPOJAKE U PACIPOCTPAHECHUHN
TOBapoB (K HIpHUMEpY, AJIKOTOJIbHON NPOAYKUHMU WIH MPOIYKIUH CEIbCKOIO
XO0351CTBA), «IOCKOJBbKY MPAMO YyKa3blBa€T HA MECTO, TJ€ TOBap NIpHOOpeI
OT/ICJIbHBIC 3HAYMMBIC ISl TOTPEeOuTeNs KadecTBay [8], a «Ipor3BOACTBO TOBApOB
c reorpapuueckuM yKa3aHHEM IMOBBIIIACT YKOHOMHUYECKYIO NMPHUBJICKATEIBHOCTD
pErMoHa U YBEIMYMBAET KOJUYECTBO JICHEKHBIX CPEJICTB B OIOUKETE 3a CYET
yIUIaThl COOTBETCTBYIOIIUX Hamorosy» [40, c. 21].

Bce 00OBEKTHl MHTEJUIEKTYalbHBIX MpaB, BKIOUEHHbIE B cT. 1225 'K PO
MO>KHO pa3JIeIuTh Ha HECKOJIBKO IPYIII, B 3aBUCUMOCTH OT TOI'O, HOPMAMH KaKOTO
IIpaBa OHU OXPAHSFOTCH:

1) OOBEKThI aBTOPCKOTO M CMEXKHOTO C HMM mpaBa. K TakoBBIM MOKHO
IPUYHCIUTE IIPOU3BEIACHUS JINTEPATYpPbl U UCKYCCTBA, a TAK)K€ IPOrpPAMMBI UL
OBM, 6a3bl mansHbix. Cnenuduka 3TOH TpyNNbl 3aKIIOYAETCS B TOM, UTO IO
OXpaHON HaxoAuTcad He (Qopma BbIpAXKEHHsI MPOU3BEICHHS, a HEMOCPEICTBEHHO
€ro CoACpIKaHue.

K npumepy, B cimywyae mporpammsl st OBM HCXOAHBIM TEKCT U KOJI
OXPaHAIOTCS TaK e, Kak OOBEKThl AaBTOPCKOTO IpaBa Ha JIMTEPATypHbIE
npousBeaeHus (cratbsi 1261 'K P®). IIpu stom, nenonupoBanuto B PocnateHnte
MOJICKUT UCXOJHBIM KO 10 KOMIWJISLUHU, KpaTKoe omnucaHue (yHKUHUOHAIA U
Ha3zHadyeHue. PerucTpanuu mojiexar Bce BHUJbI MPOTPaAaMMHOIO OOecreyeHus, B
TOM YHUCJIE CAalThl, CKPUIITHI, OTIEPALIMOHHBIE CUCTEMBI U IPYTHE.

B cBoo ouepenp, ©0a3za JaHHBIX — 3TO  CTPYKTYypUpPOBaHHAas
(cucteMaTU3MpPOBaHHAsA) OCOOBIM CIOCOOOM COBOKYMHOCTH CaMOCTOSATEIbHBIX
O00OBEKTOB, COCTaBJICHHass Jjisi 00paboTku OBM ¢ BO3MOXXKHOCTBIO IIOHMCKA.
Peructpanuss 6a3 PocmaTteHTOM mnpou3BOAWUTCA B Ciaydae HEOOXOAMMOCTH

)IOHOHHHTCHBHOﬁ 3allUThI JaHHBIX, SABJIAIOIINUXCA PE3YJIbTATOM I/IHTeJ'IJ'IeKTyaJ'IBHOI\/'I
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JEATEIbHOCTH OJHOTO AaBTOpPa, WM BO3HUKAIOIIMX MPU COBMECTHOM TpY/e
KOJUIEKTUBA COABTOPOB U periaameHTupyercs crateeid 1262 I'K PO.

2) OObekThl mareHTHOro mnpasa. Croga MOXHO NPUYUCIUTH paHee He
UCIIOJb3yEeMble, HEW3BECTHbIE M HWHHOBAIIMOHHBIE YCTPOMCTBA, TO €CTh
U300pEeTeHHs, a TaKkKe TMOJE3HbIE MOJIENH, CHOCOOHBIE TPUHECTH TOJIb3y B
MPOU3BOJCTBE M TMPOMBIIUICHHON JESTENbHOCTH, MPOMBIIUICHHBIE 00pasiibl,
BOCIIPOU3BO/ISIIIINE BHEIIHUM BU OYIyIIETO YCTPOMCTRA.

JlanHast rpynmna oObEeKTOB MHTEIJICKTYaIbHBIX MPAaB aKTUBHO UCIOJIb3YETCS
B KOMMEpPYECKOM O0OpOTE IyTeM 3aKIIOYCHUS JHUIICH3UMOHHBIX JIOTOBOPOB (CT.
1367 I'K P®). Tak, B X01€ MPOX0XKI€HUS TPOU3BOICTBEHHON MPAKTUKU IO MECTY
npoxoxjenus B OO0 «Murctpoit» (pou3BOACTBEHHO-CTPOUTEIbHAS KOMITAHHUS,
pacrosiokeHHasi B . TOJIBATTH) HAMU OBbUT U3Y4€H PsJl JIMIICH3UOHHBIX JOTOBOPOB
Ha MCIOJIb30BaHUE MPOMBINIIEHHBIX 00pa3iioB, HeoOxoauMbix OO0 «MurcTpoi»
KaK JIMIIEH3UATY B CHIIY CIIEHU(PUKU MPONU3BOJCTBEHHOMN JEATEIHLHOCTH KOMIIAHUU.
DTO Takue MPOMBIILJIEHHbIE 00pa3Ilbl, KaK:

— «KoMmiekt maHenel CTEHOBBIX IEKOpaTHUBHBIX «BommeOHbiii con» (2
BapuaHTa)» (peructpanuoHHsii Homep 109827, marta peructpanuu — 28 U0
2017, nata oxkonuanusi cpoka — 28 urons 2022 roma, aBrop - PaeBckas Jlunus
AnekcangpoBHa, nareHtooosanarenb OO0 «Crpoi-Otaenkay, JUIEH3UOHHBIM
noroBop oT 10 oktsa6ps 2018 1.);

— «Komriekt naHeJseu CTEHOBBIX JICKOPATUBHBIX «CITA»«
(peructpammonnbiii Homep 108152, nata peructpamuu — 27 anpens 2018, narta
OKOH4YaHusi cpoka — 17 ampens 2022 roma, aBrop - PaeBckas Jlumud
AnekcangpoBHa, nareHtooomanarenb OO0 «Crpoi-Otaenkay, JTHIEH3MOHHBIA
noroBop ot 10 okTs10psa 2018 r.);

— «KoMIuiekt maHenmel  CTEHOBBIX  JIEKOpPaTUBHBIX  «Marnonus»
(peructpanmonnbiii Homep 108506, nata perucrpanuu — 14 mas 2018, aBTop -
PaeBckas Jlunusi AnekcaHIpoBHA, laTa OKOHYaHUsSI cpoka — 28 urons 2022 rona,
narenrooomanaresib OO0 «Crpoi-Otnenka», JUIIEH3UOHHBIA a0roBop oT 10

okTs10pst 2018 1.).
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CoryiacHO JIMIIEH3MOHHOMY JIOTOBOPY, 3aKJIIOYEHHOMY Ha BECh CpOK
UCKJIIIOYUTENFHOTO TMpaBa Ha YKa3aHHbIE NPOMBINUIEHHbIE 00pasus, OO0
«MurcTpoit» HCronb3yeT MX A MPOU3BOJACTBA COOCTBEHHOM NHPOAYKIMH, 32
BO3HArpaXkJICHHUE, YINIAYMBAEMOE B MOPSIIKE, KOTOPBIA ONPENESIEH JOTOBOPOM.

OcHoOBHast 0COOEHHOCTh OOBEKTOB ATOM TPYMIBI 3aKJIIOYAETCSI B TOM, YTO
4yToOBl CTaTh OOBEKTOM, OXpPAaHAEMbIM NATEHTHBIM IIPABOM  peE3yJIbTaT
UHTCIICKTYJIbHOM JIEATSIIBHOCTH JIOJKEH OBITh 3anaTeHToBaH [32].

3) CpeacrBa unnuBuayanusauuu. Crojla IPUUUCISIIOTCS TOBApHBIE 3HAKH,
KOMMepueckue 00o3HaueHus, pUpMEeHHbIE HAMMEHOBAaHHWs, HAUMEHOBAHUS MeCTa
IIPOUCXO0XKJIEHHUS TOBapOB BO BCEX CBOUX BbIpaxkeHUsx. Croma ke, B Oyayuliem,
HEOOXOaUMO OyIeT MNPUYUCIUTh U «reorpaduueckue ykazaHus». B  nanHOMU
rpyIIe npaBa 00beKTOB HHTEIIEKTYaIbHOW COOCTBEHHOCTH OYyAYT 3alUIIATHCA, U
OXPaHATHCA MO-Pa3HOMY.

K npumepy, TOBapHBIN 3HAK IOJUIEKAT PETUCTPALUN B HE 3aBUCHMOCTH OT
TOTO, B KAKOW UMEHHO (JOpME OH BbIpakeH. B yacTHOCTH, TOBapHBIN 3HAK MOMKET
OpEJCTaBIsITh COOOM Kak COYETaHHE CJOB, TaK M OOBEMHOE BBIPAXKCHHUE.
OObeMHBIE 3HAKH SIBISIIOTCS TPEXMEPHBIMU OOBEKTaMHU, OOpa30BaHHBIMH Kak
KOMOUWHAIIMY JIMHUN WK (QUTYP, PACTIONOKEHHBIX B MPOCTpancTBe. M300pakeHus
B TPEX U3MEPEHHUSX Yallle BCEro MPEeJICTaBISIIOT cO00M pa3inuyuHble PUTYPKH, BUJIBI
yHakoBOK, (opMbl TOBapa. Takol TOBApHBIN 3HAK JIOJHKEH UMETh OTJIMUUTEIIbHbBIC
U OpPUTMHAJIbHBIC XapaKTEPUCTUKU BHEIIHEro BUAA U 00JIaJjaTh pa3iMuUTENIbHOM
criocoOHOCThIO [84].

B kadectBe OOBEMHBIX TOBAapHBIX 3HAKOB MOTYT OBITh MPEICTABIEHBI
CJIEIyIOLUE KaTErOpUH:

— KOHUTypaluu, He CBsI3aHHbIE C KOHKPETHBIMU TOBapaMH WJIU YCIyramMu

— MOJEJIA CaMHUX TOBAPOB MJIU X OTAEIBHBIX 3JIEMEHTOB, JIeTalei

— (hopMBI pa3IUYHBIX BUJOB YIIAKOBKU TOBapa.

JUIsL 3aIUThl BCEX ATUX CPEICTB KOMMEPYECKOW WHANBUAYAJIU3ALMHU OT
KOHKYPEHTOB HMX HE0o0XoauMo 3apeructpupoBaTh B DenepanibHOM HHCTUTYTE

MPOMBIIIUIEHHON COOCTBEHHOCTH.
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B cBoro ouepenr ¢upmMeHHOE HAMMEHOBAHUE OPTAaHU3AIMH, OXPAHSIETCS C
MOMEHTa PETUCTPAlUWH IOPUIANYECKOrO JIMIA, & UMEHHO, C MOMEHTAa BHECEHUS
ceenennii o HeM B EI'PIOJI. B aTOoT k¢ MOMEHT y mpaBooOJiajiatesis BO3HUKAET
HCKITIOUNTEIFHOE MPaBo Ha (UpPMEHHOE HamMeHoBaHHUE. biaromgaps GpupmerHOMY
HAaUMCHOBAaHUIO B CO3HAHUM IOTpeOUTENEe (QOPMHUPYIOTCS accoIualuu ¢
Ka4eCTBOM U CBOMCTBAMU IMPEAOCTABISAEMBIX YCIYT, MO3BOJISIIOIIMMU OTJIMYUTH UX
OT CXOXHUX WIM HUJICHTUYHBIX YCIYT, IMPEIOCTABISEMbIX KOHKYpeHTaMu. [1o 3Toi
MPUYMHE OH SIBJISICTCS OJIHOM M3 COCTAaBIIAIONIMX TaK HA3bIBAEMOTO «OpPEH]I0BOTO
karmrtana» [113, c. 34].

[Ipu 5TOM B OTJIMYKE OT UHBIX OOBEKTOB UHTEIIEKTYaIbHOW COOCTBEHHOCTH
dbUpMEHHOE HaMMEHOBAaHHME HE MOXET OBITh OTYYXJIEHO — TO €cCTh
MPaBo00JIaIaTeNIb HE MOXKET PACIOPSKATHCS CBOMM UCKJIIOUUTEIIbHBIM MTPAaBOM Ha
dbupMeHHoe HamMeHoBaHWe. KommMmepdeckwe 0003HAaUeHHUS B 00sS3aTEIHLHOM
MopsAKe, TOHKHO 00J1a71aTh PSIZIOM OTJIMYUTEIBHBIX MTPHU3HAKOB U U3BECTHOCTHIO B
rpaHUIlaX OMNPEACIECHHOW TEPPUTOPUM. be3 3TOro OHM HE MOJJIEkKAT MPaBOBOM
oxpaHe. B oTimume oT upMEeHHOr0 HAaMMEHOBAaHUS, KOMMEpPUYECKOe 0003HAUCHHE
HE MOJUICKUT 00s3aTeIpHOMYy BHeceHuto B EI'PHOJI.

IIpaBooOnagaTennr B OTHOIICHMHM KOMMEPUYECKOTO OO0O03HAYEHUS HMEET
MPAaBO PaCHOPSKATHECS CBOMM MCKJIIOYUTEIIBHBIM IIPABOM Ha KOMMEPYECKOE
0003HaYeHUE — B YaCTHOCTH MPEJOCTaBUTh TPETHUM JIMIIAM MPABO UCIOJb30BAThH
Takoe 0003Ha4YeHHE IO JOroBopy. IIoMHMO 3TOro HMCKIIOYUTEIBHOE IIPaBO Ha
KOMMEpPUYECKOe 0003HAUYCHHUE MEPEXOAUT K MHOMY JIUIlY, TOJBKO €CIU OHO OBLIO
MepeIaHo, HAMpUMEP, BMECTE C MPEANPUITUEM, CPEICTBOM HHIWBUAYaIU3ALUN
KOTOPOTO OHO CJIY’KMT.

4)  WurtemnexktyaidbHas  COOCTBEHHOCTh, OXpaHseMmMas Ha  YpPOBHE
OpraHu3aIlid, MOCPEACTBOM COOMIOASeHUS KOH(DHAeHIMaIbHOCTH. CroJa MOXKHO
MPUYUCITUTH TAKUE 0OBEKTHI UHTEIUICKTyaJIbHONW COOCTBEHHOCTH, KaK:

— CEJEKIMOHHBbIE JOCTHMXKEHUsl. OHM PErucCTPUPYIOTCA B  KadyecTBE

MHTEJUIEKTYalIbHOM COOCTBEHHOCTH B MUHHUCTEPCTBE CEIBCKOT0 X03siicTBa PD;
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— TOMOJIOTUIO MHTETPajIbHBIX MHUKPOCXEM, TO €CTh 3a(pUKCHUPOBAHHOE Ha
Gbu3MYEeCKOM  HOCHUTENIE  TMPOCTPAHCTBEHHO-TEOMETPUUYECKOE  PACIIOJIOKEHUE
B3aMMOCBSI3aHHBIX JIEMEHTOB MHTETPAIbHON MUKPOCXEMBI, IPEAHA3HAYEHHOE IS
BBINIOJIHEHUS (YHKIUU DJIEKTpOHHOM cxeMmbl. [IpaBoBasi oxpaHa, 31€ech,
OCYHIIECTBJISIETCS. TOJBKO B CiIy4yae, €CJIM OHa OTBe4YaeT TpeOOBaHUAM
YHUKaJIbHOCTH U HOBH3HBI U 3aperucTprpoBana B Pocnarenre;

— CEKpeThl MPOM3BOJICTBA M HOY-Xay — JaHHbIE OOBEKTHl HE MOJJIEXAT
perucTpalludi W HMX TpaBa OXPAHSIOTCA OpraHu3aluei-odnanareneM Kak
KOMMepUecKas TaiiHa Ha OCHOBaHUH 3akoHa P® «O kommepueckoii TaiiHe» [66].

[IpeacraBnenHas knaccupuKaus OOBEKTOB WHTEIIEKTYaJbHbIX IpaB, HE
SBJIIETCS] €IMHCTBEHHO BO3MOKHOM.

AL CepreeB,  Hampumep, CTPYKTYpUpyeT  OOBEKTBl  MHpaBa
WHTEJUIEKTYaJIbHOM COOCTBEHHOCTH CIEAYIOIIUM O00pa3oM: <«JIUTepaTypHas u
XyHOKECTBEHHasi COOCTBEHHOCTb; IIPOMBIIIJIEHHAas: COOCTBEHHOCTb; CpPEJICTBA
WHIMBUTyaJIM3alMH;, HETPaUuIHOHHBIe 00hekThI» [111]. B cBOXO 0uYepensb KilacCcuk
OTEYECTBEHHOI'O aBTOPCKOTO npaBa  B.A. Jlo3opues IIPEIIOKHIT
«KIaccupuIUpoBaTh OOBEKTHI HUCKIIOUUTEIBHBIX TIpaB IO CIocobaM  uXx
ob6ocobnennss u oxpanbl» [22]. Ectb u apyrue touku 3penHus. OgHaKo BHIOOP
KOHKPETHON CTPYKTYpPHOU Kiaccuukanuu OOBEKTOB MHTEIUICKTYyaJIbHBIX IpaB
HOCHUT B IIEPBYIO OYE€pElb TEOPETUUECKUI XapaKTep W HE MPUHLMUIUAIEH ISl UX
aHaau3a.

Takum  oOpazoM, TmepeyeHb OOBEKTOB  HMHTEIUICKTyaJbHBIX  IpPaB
3akpemi€HHbix B m. ler. 1225 'K P®, oueHp mumpok. DT OOBEKTHI MOMKHO
pa3ieNuTh Ha HECKOJIBKO TPYII, B 3aBUCUMOCTH OT TOT'O, HOpMamMu KaKOTo IpaBa
oHM oxpaHstorcs. OauH W3 Haumboliee  pacHpOCTPaHEHHBIX  BAapUAHTOB
KJIaccupukaluu OOBEKTOB HWHTEJJIEKTYaJbHBIX TMpPaB BKIIOYACT OOBEKTHI
aBTOPCKOTO M CMEXHOIO C HHUM IpaBa, OOBEKThl MATEHTHOIO MpaBa, CPEACTBa
WHIUBUyaIA3al1iH, a TAK)KE MHTEIJIEKTYaIbHYI0 COOCTBEHHOCTh, OXPaHsIEeMYI0 Ha

YpOBHE OpTaHU3aINH, TOCPEACTBOM COOMIOACHUS KOH(MDUIEHIINATLHOCTH.
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Xapaktepusys 0OBEKThI aBTOPCKOTO M CMEXKHOTO IMpaBa, CTOUT OTMETHUTH,
YTO aBTOPCKOE TIPABO SIBISETCS HAmOOJee IPEBHUM DJIEMEHTOM CpEeIu BCeX
OOBEKTOB HMHTEIUIEKTyaldbHOro nmpaBa. Kak otmewaer M.B. KyOsbimko
«OOBCKTUBHBIC OCHOBAHHUS BO3HMKHOBEHHUS aBTOPCKOTO IIpaBa HEPa3pPhIBHO
CBSI3aHBl C TBOPUYECKOW TPYJIOBOM NEATEIBbHOCTHIO YesnoBeka. OITHOBPEMEHHO C
HAYyaJOM CO3HATEJIBHOU JEATEIHHOCTH Y YEIOBEKa BO3HUKIIO JKEJIAHUE COXPAHUTh
M 3aKpENnuTh 3a COOOI0 MPEHUMYIIECTBA W BBITOJbI, MOJy4aeMbIE€ BCJEACTBUE
JNENUCTBUS HA MPUPOJY WM CO3JaHUSl JIMTEPATYPHBIX WM XYJ0KECTBEHHBIX
npousBeneHui» [44].

['maBHO¥M 11€BI0 ABTOPCKOTO MpaBa MOXKHO Ha3BaTh «CTUMYJIMPOBAHUE
NeSATEeILHOCTH JIWII, HAMpaBJIEHHOW HAa CO3JaHUE W HCIOJIb30BaHHUE OOBEKTOB
aBTOPCKOIO MpaBa, a IEJIbI0 CMEXHBIX IMpaB SIBJISIETCS MPABOBOE PETYIUPOBaAHUE
WCIIOJIb30BAHUSI TPOM3BEACHUN - HalpuMep, HCIOJIb30BaHue (HOHOTpaMM,
BEII[aHUsI BEIIATENIbHBIX OpraHU3alliii ¥ MHBIX MOMEHTOB, BO3HHUKAIOIIUX MPU UX
MCnoJib30BaHum» [37, c. 28].

OOBEeKTh aBTOPCKOTO M CMEXHOIO C HHM TMpaBa — Haubosee
BOCTpEOOBaHHbICE M3 BCEX OOBEKTOB HHTEIUIEKTYaJlbHOrO IMpaBa. W uMEHHO
aBTOPCKOE TIpaBO SBIsieTCA Haubojee MpoOJEMHBIM B IUIAHE TIPABOBOTO
pETyIMpPOBaHUsI, YTO M OYJET PACKPHITO HAMU B paMKax CJEAYyIOIIel YacTu

HaCTOSAIIECH pabOThI.

2.3 OcHoBaHMS BO3HMKHOBEHHS M IIPEKpPalleHUus ABTOPCKHUX

HHTEC/UICKTYaJbHBIX IIPaB

[Tepeiinem K HUCCJIEIOBAHUIO OCHOBaHHUU BO3HUKHOBEHUS
WHTEJJIEKTYaJIbHBIX IIpaB IO 3akoHoxarenbCTBY Poccuiickonn ®Penepaumu. B
HayKe, KaK IPaBWJIO, BBIIEISIOT JBAa TAaKUX OCHOBAHUS - «B 3aBHCHUMOCTH OT
NPUHLNANA TPU3HAHUSA WHTEIUIEKTYaJbHBIX IIPpaB [0 CO3UAATEIBHOMY WJIU
pPEerucTpallMOHHOMY (MHa4Ye — MPUHLUIY IOPUIMYECKON (opManu3alui) THUILY

HCKIIFOUUTCIIbHAsA MOHOIIOJJIHNSA (I/ICKJ’IIO‘II/ITGJ'IBHOC HpaBO) Ha I/IHTeJ'IJIeKTyaJ'IBHBII\/’I
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O0OBEKT B CHJIy UMIICPATUBHBIX IIOJOKEHUW 3aKOHAa HEW30€KHO BO3HUKACT B
MOMEHT CO3/IaHHMsI WJU COOTBETCTBEHHO peructpamuu (hopmanmus3aiun)
coOCTBEHHO camoro oowekTa» [28, ¢. 70].

Onnako ananu3 nojoxxeHui I'paxkaanckoro kojekca PD cBueTenbCcTBYET O
TOM, YTO MOMHUMO 3THX ABYX, MOKHO BBIACJIHUTH €II€ HEKOTOPbIE OCHOBAHUS IS
BO3HMKHOBEHUSI MHTEIEKTYaJIbHBIX MpaB. PaccMOTpUM UX MOApPOOHO.

B cuny ¢akra coznanus.

WNHTennekTyanbHble TpaBa MOTYT BO3HHUKaTh B MOMEHT, KOrja aBTOp
(aBTOpBI)  CBOMM  TBOPYECKHMM  TPYJAOM  co3MaeT  00BekT.  JludHbie
HEUMYIIECTBEHHBIE TpaBa HA U300pETEHUS, TTOJIE3HbIE MOJICNIM U TTPOMBIIIIJICHHbBIE
oOpa3iibl BOBHUKAIOT C MOMEHTA CO3/[aHusl COOTBETCTBYIOIIETO 00bekTa. Takas e
CUTyallus U C HETPAJUIIUOHHBIMU OOBEKTAMU (CEJICKIIMOHHBIMU JTOCTUKEHUSIMHU,
TOMOJIOTUSIMU UHTETPAIBHBIX MUKPOCXEM U HOY-Xay).

[IpaBa UHTEIIEKTYyaIbHOM COOCTBEHHOCTH Ha OOBEKTHI, OXPaHSIEMbIC B CHITY
WX CO3JaHUsl, TPU3HAIOTCA 32 IOPUINYECKUMU JIMIIAMH U Tpaxxaanamu Poccuiickon
denepanii HE3aBUCUMO OT MECTa CO3/IaHUS TaKUX OOBEKTOB. 3a MHBIMU JHUIIAMU
MpaBa HWHTEJJICKTYaJlbHOW COOCTBEHHOCTH Ha Takhe OOBEKTHl MPU3HAIOTCA B
COOTBETCTBHMHU C 3aKOHAMH U MEXAYHAPOJHBIMU J0oTOBOpamu PO.

Tem He MeHee, caMm (akT co3/aHWs MPOU3BEICHUS HE BCET/a SIBISETCS
OC€3yCJIOBHBIM  OCHOBAaHHMEM [UJIi  BO3HUKHOBEHHSI HAa HET0  aBTOPCKUX
VMHTEJUIEKTYaJIbHBIX NpaB. [IpuBeneM U3BECTHBIN NpUMEp MOCIEIHUX JIET.

B mnepBoii monoBune 2018 roma crymueit «Coro3MynbTHUIBM» ObLIO
BBIMYIIIEHO MPOAOJKEHUE 3HAMEHUTOIO COBETCKOIO MyJIbTCEpHUaa
«IIpocrokBammuo» - «HoBoe IIpocrokBammHo». Tem campiMm, CTyaus co3nala
MHTEJUICKTYaJIbHbBIN O0OBEKT, OJIHAKO cam daxt BO3HUKHOBEHUS
WHTEJUICKTYaJIbHBIX MPaB Ha HETO CTajl 00BEKTOM Cy/IeOHOTO CTiopa.

[Tucatens Dnyapa YcrneHckuid (aBTOp MOBECTEH, MO MOTHMBAM KOTOPBIX U
CHSUJTU «TIEPBbIE» CEPUU) 3asIBUJI, UTO MpaBa Ha xuTesei aepeBuu [IpocTokBammHo
MIPUHAJIEXKAT €EMY HA OCHOBAaHMM MATEHTA, C KOTOPOro OH JOJITO€ BpeMs MOIydall

oTtuuciieHus, noka «Corwo3MynpT(UIBLM» HE IPUCBOMI JTH IpaBa cede u

45



obparuics B cyn. [IpencraButenu crynnu «Coro3MynbTGUIbM», OJHAKO, YKa3aly,
yto O. Ycnenckuil 16 Hos0pa 2016 roga moamucan corjiacMe Ha CO3JaHUE
nponospkeHus  «IIpocTokBammMHO», TZE€ YKa3aHO: B HOBOM MHOI'OCEPUIHOM
MynbTGuUIbME OyIyT HCHOJB30BaHbl MEPCOHAXH, HMEHA M OpPUTHHAIBHBIC
Ha3BaHUS U3 IPOU3BEICHUN O. Y CIIEHCKOTO U UX YKPaHU3aLHM.

O. VYcneHckuii, B OTBET, 3asBWJI IO3ULUIO, COIVIACHO KOTOPOW HaJIA4Yue
coryameHus: He o3HadaeT npaBo «Corwo3MynbTOUIbMa» MHCATh CHEHApUU H
CHUMAaTh MYJIbT(PUIBMBI C €r0 TEPOSIMHU.

B utore, ciopHblii MOMEHT ObLI YPEryJIUPOBaH MUPOBBIM COTJIAILIEHHEM, T10
KOTOPOMY CTYJusl MOJy4YrIIa rpasa Ha Tpu cueHapus: «Tpoe u3 [IpocTokBammHo,
«Kanukynel B IIpocrokBammuo», «3umMa B lIpocrokBammHo», a Takxke Ha 10
HEAKPAHU3UPOBAHHBIX 3MHU30/10B. D. YcneHckuil otaain «Coro3mMynbTPuibmMmy» U
JMUEH3HUI0 Ha TOBAPHBIE 3HAKM C MMEHAMM MOIYJSIPHBIX IEPCOHAXKEN KapTHHBI.
Onyapl YCIEHCKHi, B CBOKO OYepep MOJyYHJI IIPaBO Ha IMPOLEHTHI OT J0XO0Aa C
peanuzanuu 3Tux npas [121].

Tem caMbIM, BO3HMKHOBEHHME WHTEIUIEKTyaJIbHbIX IpaB B CHIy (akTa
CO3JaHUsl MPOM3BEIEHUS MOKET HMMETh MECTO TOJIbKO TOrJa, KOrja He
HapyILIaKTCs paBa APYrUX JIML, KOTOPbIE UMEIOT UM MOT'YT UMETh OTHOLIEHUE K
CO371aBa€MOMY OOBEKTY.

B cuny perucrpanumu.

I'ocynapcrBeHHas perucrpanus pe3ynbTaTa VUHTEJUIEKTYaJIbHON
JnesaTenbHOCTH npeaycmoTrpena cr. 1232 I'K PO. [Ipu 3ToM UMEHHO perucrpanus,
B OOJIBLIMHCTBE CIIy4yaeB, SIBISIETCA HaumOoJiee pacnpOCTPAHEHHBIM OCHOBaHUEM
BO3HMKHOBEHUS UCKIIFOUUTEIILHOTO IIpaBa

HcknrountenbHple  TpaBa Ha  WM300pETEHHs,  TOJIE3HbIE  MOJEIH,
IPOMBIIIIEHHBIE 00pa3lbl, CPeACTBAa WHAMBHAyAIHU3allMHU, a TAaKXE HEKOTOpPbIE
HETPaJUIMOHHbIE OOBEKTHl (KpOoME HOy-Xay) BO3HHMKAlOT C MOMEHTa
rOCyAapCTBEHHOW PErucTpalid COOTBETCTBYIOUIErO 00BEKTa. Peructpupyromnmm
OpraHoM B OOJIBLIIMHCTBE CIy4aeB (KpOME CEJIEKIMOHHBIX JOCTUKEHHM) SBISETCS

Pocmarenr.
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Ecnu ucknmrounTenbHOE IPaBoO MOJICKUT PETUCTPAIINU, TO PETUCTPUPOBATH
HY’)KHO M BCE CIIy4au €r0 OTUYXKICHUS, 3aj0ra, MPEAOCTaBICHUS B TOJb30BaHUE
MHTEJUIEKTYallbHOTO 00BEKTa, MHBIE CIIy4au BHEAOTOBOPHOIO MEpexo/a Mpas.

Curyarnuu, KOTJa perucTparusi He TpeOyercs, MpsSMO IEepPEUYUCIICHB B
paznenax ['K P® o cooTBETCTBYIOIMX BUJAX HMHTEIUIEKTYaJbHBIX IpaB. B 3TOoM
cilydae MmpaBoo0JiafaTesib MOKET MPOU3BECTU TOCYIAPCTBEHHYIO PETUCTPALIUIO TTO
cobctBeHHOM nHUNMaTuBe (1. 7 ct. 1232 I'K PO).

N3 norosopa.

Peub B maHHOM ciydae MOXKET HITH TOJIBKO OO0 HCKIIOUYMTEIHLHOM TIPaBe.
[TockoMbKy OHO SIBIIIETCS OOBEKTOM TPAXKAAHCKOTO 000pOTa, €ro MOXKHO IepeaaTh
0 JIOTOBOPY (B YACTHOCTH, MO JUIIEH3MOHHOMY JOTOBOPY WJIM MO JOTOBOPY 00
OTUyXJIeHUH). J[oTOBOp Ha OTUYKIEHHE HCKIIOYUTEIBHOTO TpaBa MpEeIoiaracT
MOJIHYI0  Tepeladyy TpaB Ha  MHTEIUICKTyalbHYH0  COOCTBEHHOCTh. [lo
JUIEH3UOHHOMY JK€ JIOTOBOPY MEpEaroTcsl MpaBa Ha HCIOIb30BaHUE OOBEKTOB
WHTEJUICKTYalIbHBIX TpPaB  OMPEACIICHHBIM 00pa3oM, OCTaBasCh TMPU STOM
COOCTBEHHHKOM JIAHHOTO OOBEKTA.

Hampumep, MOBOJIBHO YacTO HCKIIOUMTEIBHOE IMPAaBO HA TOBAPHBIM 3HAK
BO3ME3JHO TIepeaaeTcss OT OAHOW KOMITAHMHM JPYToM, 4TOOBI MOCIEIHSS MOTJa
UCITIOJIb30BaTh OPEH/I, BBIMMYCKasi COOTBETCTBYIOIIYIO MTpoaykiuio. [Ipu sTom ecnu
nepexo/ MpaBa OCYIIECTBIISACTCS 10 JOTOBOPY, TO TOCYAAPCTBEHHOW pPETHCTpaIiuu
MOJIJICKUT caM yKa3zaHHbIN goroBop (1. 3 ct. 1232 'K PO).

Opnako, mo mHeHUIO Cyaa 1Mo MHTEIICKTYaIbHBIM ITpaBaM, MCTIOJIb30BaHHE
3HAKa JAPYTUM JIMIOM OCYIIECTBIISIETCS MO BOJIE MPaBOOOJIagaTeNsl 1axKe B Clyyae
MPU3HAHUS HECOCTOSIBIIMMCS TIPEIOCTaBICHUS TpaBa MCIOJIb30BaHUSI TOBAPHOTO
3HaKa W3-3a OTCYTCTBHSI  PETHCTpallud, a TaKkKe TpUH  TPU3HAHUHU
HEJICHCTBUTEIBLHBIM WM HE3aKIIOYEHHBIM JIMIICH3MOHHOTO JOTOBOpA, YTO U
MO3BOJISIET BBIACIUTHh 3TO OCHOBAaHWE BO3HUKHOBEHHUS MHTEIICKTYaIbHBIX IPaB B
Ka4ueCTBE CAMOCTOSTEIILHOTO.

K npumepy, ucrenm oOpartwiics B Cyq C HUCKOM K MPaBOOOJIATATENIO O

JIOCPOYHOM TIPEKpalleHUH MNpaBoBOM oxpaHbl ToBapHOro 3Haka «KAITYCTA»
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(Ne470657) BcrencTBre €ro HEMCHOJIb30BaHUS B OTHOLIEHUU YCIyT 36-ro Kiacca
MKTY «dunancoBas neareiabHOCTh». PemieHneM cyna mepBoil MHCTaHIMU ObLIO
OTKa3aHO B yJOBIETBOpeHHH TpeOoBaHus uctia. CyJ KacCallmOHHOW MHCTaHIUU
OCTaBWJI perieHrue O0e3 m3MeHeHms. VIcTen, He COrTacHBIIMCHh C YKa3aHHBIMHU
Cy1eOHBIMM aKTaMH, OOpaTHIICs ¢ KaccallmoHHOH xkanoboi B BC PO.

N3navanbHO, HCTEIl MCXOAWJ W3 TOrO, UYTO «IIpaBooOiazarens ObLI
UCKITIOUEH M3 peecTpa MUKPODHUHAHCOBBIX OpraHM3aIii M He BEN (PUHAHCOBYIO
nestenbHoCcTh.  IIpaBooOmamarens  MOATBEPIMI, YTO HE  OCYIIECTBISET
(UHAHCOBYIO NIEATEILHOCTh U CAMOCTOSITEIPHO HE HMCIOJB3YeT TOBAPHBIM 3HAK,
OJIHAKO yKa3ajJ Ha TO, YTO TOBAPHBIA 3HAK UCMOJB3YETCS TPETbUMH JUIAMH O]
€ro KOHTPOJIEM IO JIOTOBOPY (hpaHyaii3uHra.

B xonme pazOuparensctBa mo aeny Cya MO HHTEUIEKTyalbHBIM MpaBaM
YCTaHOBWJI, YTO TMPEJOCTABJIICHUE MPaB MO JOTroBOpY (dpaHYai3uHra HE MPOILUIO
rOCyJapCTBEHHYIO peructpanuto. TeM He MeHee, CyJ OTMETHJI, 4YTO 3TO
00CTOSITENBCTBO HE MCKJIIOYAET MCIIOJIb30BAHUE CIIOPHOIO 3HAKAa OOCITYXKUBAaHHS
TPETHUMH JIMIIAMH TI0]] KOHTpOJIeM ipaBoooiiafaressi» [102].

BepxoBubiii cyny PO noarBepaun nosuimio Cyaa Nmo HHTEIUIEKTYAJIbHBIM
mpaBaM M OTKa3ajl B Tepeaade KacCalMOHHOM >KajoObl Il pacCMOTPEHHS B
CyJ1IeOHOM 3acelaHuu CyIeOHOM KOJIJIETHH 110 SKOHOMHYECKUM CIIOpPaM.

ITo BHETOTOBOPHBIM OCHOBAHUSIM.

NHTennekTyanbHbIe MpaBa MOTY IE€PEIaBaThCsl HE TOJBKO IO AOTOBOPY, HO
U 10 JpyruM oOcHOBaHusM. Kak mpaBuiio, Crlojla OTHOCAT HAcCJE€IOBaHUE U
peopraHu3alu puadueckux Jmi. VICKIouuTeNnbHOE TMpaBO BXOJIUT B
HACJIEJICTBEHHYIO MaccCy, HacJIeaysICh Hapsay C MHBIM HUMyllecTBOM. OCHOBaHUEM
JUIS. BHEZJOTOBOPHOTO TEpEX0oa MpaB SBISIETCS COOTBETCTBYIOLIEE PELIEHUE CyJIa
WU CBUJETEILCTBO O MpaBe HA HacHeAcTBO (MOANyHKTHI 4, 5 cT. 1232 I'K PD).
Peopranuzarmusi, B cBOIO o4epe/ib, 0pOpMIISIETCS MEepeaaTOYHbIM akTOM. UTO ke
KacaeTcs peopraHu3allii, TO OOJbIIOE 3HAYCHHE 37eCh MMEET TaKOW JOKYMEHT,

KaK MepeJaTOYHbI akT. 3/eCh TaKKe MPEIyCMOTpPEHA MpOIEeAypa pPErucTpaiu,
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OJIHAKO HAMPSMYI0 BO3HHKHOBEHHE TPaB MO YKa3aHHBIM OCHOBAHUSM OT (hakTa
pEerucTpanuu He 3aBUCHT,

B kadecTBe npyroro nmnpuMepa BO3HMKHOBEHHMSI MOYKHO TPHUBECTU
JOCTaTOYHO CHenu(UIHbIE OCHOBAaHUS BO3SHUKHOBEHHS WCKIIOUUTEIHLHOTO MPABO
Ha KoMMepueckoe obOo3HaueHue. B coorBercTBUHM co crtatheir 1539 I'K PO
HEOOXOJUMBIM YCIOBHEM SIBJISIIOTCS Pa3IMYUTEIbHbIC MPU3HAKU U U3BECTHOCTDH B
npejenax KOHKpeTHOW Tepputopuu. ClieIoBaTENIbHO, €CIM JaHHBIC YCIIOBUSI HE
BBITIOTHSIOTCS, UCKIIFOUUTEIBHOE IPABO HE BOZHUKACT.

Ilepexoast K aHanM3y OCHOBAHUW MPEKPAICHUS HHTEUICKTyalbHBIX IpaB
OTMETHUM, YTO HX, IO OOJIBIIOMY CUETY, MITh. K HUM MOXHO OTHECTHU:

Hcteuenne cpoka [EWCTBUS HHTEIUIEKTYaJbHBIX IpaB. OJTO OCHOBAHHUE
NPUMEHSIETCS K UCKIIOYUTEIBHOMY TMpaBy Ha OOJBIIMHCTBO OXPaHSIEMbIX
00BEKTOB, a TAK)KE K HEKOTOPBIM «UHBIMY ITPaBaM.

Cmepth (usmyeckoro mnuna (Mpu OTCYTCTBUHM NPABONPEEMHUKA) WIIU
MpEeKpalleHue IPUIUIECKOro JInia (TaKke MPU OTCYTCTBUU MPABONIPEEMHUKA).

DTO OCHOBaHHUE NPSIMO CIIEYET M3 TPAXTAHCKOTO 3aKOHOJaTenbcTBa. U3
nonokennt m. 2 cr. 1228 wm cr. 1267 T'K P® cnemyer, 4to «JIM4YHBIE
HEUMYIIECTBEHHbBIE IIpaBa aBTOpa MPEKPAIlalOTCi C €ro CMepThio, a Jalee
OXPaHSIOTCS JIMIb COOCTBEHHO aBTOPCTBO, MMSI aBTOpA, HEMPUKOCHOBEHHOCTH
npousBeneHus» [39, c. 116].

Uto kacaercs JMKBUIALMHU IOPUANIECKUX JIUI, TO, coryiacHo cT. 61 'K P®
«JIuKkBUIAIMS FOPUIMUECKOTO JIMIIa BJIEYET €ro MpekpaiieHue 0e3 mepexoaa B
MOPSIIKE YHUBEPCAJTIBHOTO MPABOMPEEMCTBA €ro MpaB U 00SI3aHHOCTEW K JIPYyTUM
muuam». Takke, MNpeKpalleHue OPUINYECKOTO JUIAa B PAAE Cilaydae MpsSIMO
Ha3BaHO OCHOBAHUEM IMPEKPAIICHUS MHTEJUICKTYaJIbHBIX TpaB (K MpuUMepy, B CT.
1514 TK P® ykazano, 4To IpaBoBasi OXpaHa TOBAPHOTO 3HAKA MPEKpaIlaeTcs B
clIydae «IpeKparieHus IOpUINIeCKOro JIUIa — IPaBo00IaIaTessy).

Pewrenue cyna.

K nmpumepy, UCKIIIOUMTEIBHOE MPABO HA TOBAPHBIN 3HAK MpEKpalaercs Ha

OCHOBAHUU MPUHATOrO B COOTBETCTBUM CO cTather 1486 ['TK PO pemienus cyna o
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JIOCPOYHOM TPEKpPalIEHUU IPaBOBOM OXpaHbl TOBAPHOIO 3HAaKa B CBA3U C €ro
HEUCIIOJIb30BaHWEM. TakWe CHTyauuud BO3HHMKAlOT B  ClIydae I[0Jayu
npaBoo0IaaTesieM HEUCIOJb3yeMOro TOBAPHOIO 3HAKA 3asBJIEHUS O B3BICKAHUU
komneHcauuu 1o cr. 1515 I'K PO wim HEBO3MOXHOCTHM 3aperucTpupoBaTh
TOBAPHBIA 3HAaK B BHUJY CXOJCTBA JI0 CTEIEHH CMEIICHHUS C HEUCIOJIb3YEMBIM
TOBAPHBIM 3HAKOM.

B cyne6Holi mpakTHKe, B HACTOsIEEe BPEMsI €CTh IIENbI P pelleHui, B
pe3yibTaTe KOTOPBIX OXpaHa TOProBOTO 3HaKa Oblila mpekpalieHa 1ocpodHo. [Ipu
TOM, OCHOBAaHUSAMM JUIA TAKOTO PEIICHHs CyJla MOryT OBITh HE TOJIBKO
(aKkTHYEeCKOE HEHCNOJIb30BAHHE TOBAPHOTO 3HAKA B IPaXIaHCKOM 000OpOTE, HO H
TOT (PaKT, YTO JTOKYMEHTHI CBUAECTEILCTBYIOIINE O TaKOM 000poTe 0(OPMIIEHBI C
HapyIIeHHEeM TpeOOBaHUM, MPEABIBISIEMBIX K HUM 3aKOHOAaTeNnbcTBOM [103] mm
KE  «UCIOJB30BAaHHWE TOBAPHOTO 3HAKa JJIi COOCTBEHHBIX HyX A, 0e3
UJACHTU(GUKAIIMK ~ CIIOPHBIM ~ TOBapHBIM  3HAKOM  TOBAapOB, IPOU3BOJAUMBIX
npaBooOaaarenem i Tpetbux Juiy [88]. [IpuHsATHE Takoro perieHus o3HavaeT
IIPEKpallCHNE HCKIYUTEIBHOIO MIPaBa.

Kpome TOro, neWcTBYIOIMM 3aKOHOJATEIBLCTBOM K IOJHOMOYHSIM CyAa
OTHECEHO MNPHUHYAUTEIBHOE TNPEKPALICHHE WHTEUIEKTYaJbHOIO MpaBa - K
IPUMEPY, B CBSI3H C HAPYIIIEHUEM MHTEIICKTyallbHBIX TIpaB (cT. 1253 T'K P®) unn
B Cllydae 3J10yMOTpeOIeHUsI UCKITIOYUTEIbHBIM MIPABOM Ha TOBAPHBINA 3HAK — II. 6,
g.l. ct. 1514 TK P®. Onnako noka3aTh Takoe 3J0yHNOTPEOJICHHE TOCTATOYHO
CIIOXHO. DTO BO MHOIOM OOBSCHSETCS TEeM, 4TO «0oppbda C HapyLIUTEISIMHU
WHTEJUIEKTYaJIbHBIX MPaB B TPAXAaHCKO-TIPABOBOM M aJIMUHUCTPATUBHOM IMOPSIAKE
BeJach /10 MOCJEIHEr0 BPEMEHM B CTpaHE BsAJIO M 0€3 BCAKOM MHUIMATHBBI CO
CTOPOHBI 3aKOHOIATEeNILHOM BiiacTh» [127, ¢. 25].

CyneOHasi mpakTHKa 3[eCh BeChbMa HEOJHO3HAYHAa U  CIIy4aeB
NPUHYAUTEIBHOTO TMPEKPAIICHUS HWHTEIUIEKTYaJbHOIO MpaBa HEMHOro. ITO
CBSI3aHO C TE€M, YTO Cy/ BIpPaBe OTKa3aTh JIMIlYy B 3alIUTE €ro MpaBa Ha TOBAPHBIM
3HaK Ha ocHoBaHuu cT. 10 'K P®, ecnu mo MarepuanaMm Jena, UCXOIS M3

KOHKPETHBIX (PaKTHUYECKHX OOCTOSITENIbCTB, JEUCTBHUS 1O TOCYAapCTBEHHOMN
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perucrpauuu COOTBETCTBYIOILIETO  TOBApHOIO 3HaKa  MOTYT  OBITh
KBATM(PUITUPOBAHBl Kak 3j0ynoTpednenue mnpaBom (m. 154 IlocranoBieHus
[Tnenyma BepxoBunoro Cyna PO ot 23 ampenst 2019 r. Ne 10).

[lockonmbky  OCHOBHOW  (yHKIMEH  TOBapHBIX  3HAKOB  SIBIISIETCS
WHIUBUyalId3alisi TOBapOB, TO CYJbl IMPU3HAIOT 3JI0YMOTPEOJECHUEM IPaBOM
JEeUCTBUS TpaBooOaiaTeseil Mo akKyMyJWpPOBAaHUIO TOBApHBIX 3HAKOB U HX
VCITOJIb30BAHUIO HCKIIFOUUTENIBHO C IEJIbI0 B3BICKAHMS KOMIEHCAUU C JIPYTUX
YYaCTHUKOB YKOHOMHUYECKOU JesiTeIbHOCTH. COOTBETCTBEHHO, B YOBJIETBOPEHUU
TpeOOBaHUI1 O B3bICKAHUN KOMIICHCAIIMH 32 HAPYIICHUE UCKITIOUUTEIBHBIX MPaB Ha
TOBapHbBI 3HAK TAKOMY IpaBooOIaaaTeto OyaeT oTka3aHo (mocranosiueHue Cyna
M0 MHTEJUIEKTyalIbHbIM mpaBaM oT 24 uronsg 2018 r. Ne C01-422/2018 no memy Ne
A28-5685/2017 [90]).

OgHako M 3TO  OCHOBAaHHWE  IPUHYAWUTEIBHOIO  NPEKpAllCHHE
MHTEJUICKTYaJIbHOTO TpaBa sIBJSIETCSl «padoTaomumy». Tak, B Cye0HON MpaKkTHKe
€CTh MPUMEp, KOrja MoJA00HOE AENI0 3aKOHYMIIOCh B MOJb3Yy HMCTIA U MPHUBEIO K
MPUHYAUTEIBHOMY MPEKPAIICHUI0 HHTEIUIEKTyalbHOro mnpasa — aeino N A40-
60743/11-110-497.

Cya B 3TOM Jene npuiles K BBIBOLY O TOM, YTO «JIOMEHHOE MMs OTBETYMKA
TOXJIECTBEHHO TOBAPHOMY 3HAKy MCTLA, y BJaJENIblla JOMEHHOIO MMEHHM HET
3aKOHHBIX IPaB U HMHTEPECOB B OTHOIIEHWU JOMEHHOTO UMEHHU, JOMEHHOE WM
3apETUCTPUPOBAHO OTBETYMKOM M HCIIOJB3yeTCs HempoOpocoBecTHO»  [94].
Bnpouem, mogoOHBIX pEIIeHHI, BCE K€ HEMHOTO.

AKT COOTBETCTBYIOILIETO OpraHa HCIOJIHUTEIbHON BiacTU. Tak, COTJIACHO
noAn. 6 m. 1 ct. 1514 T'K P® ucknrounTenbHOE MpaBO HA TOBAPHBIN 3HAK MOMXKET
MPEKPATUTHCS HA OCHOBAHUU MPUHATOIO MO 3asIBJICHUIO 3aMHTEPECOBAHHOIO JIUIA
pemeHus peneparbHOr0 OpraHa MCIOJHUTEIHHOW BIACTH MO MHTEIICKTYyaIbHOU
COOCTBEHHOCTH O JIOCPOYHOM IPEKpaIIeHUH MPAaBOBOM OXpaHbl TOBAPHOT'O 3HAKA B
cllydae ero MpeBpaiieHuss B 0003HaUeHUe, BOIIIEIIIee BO BCeoOIee yrnoTpedieHe

KaK 0003HaueHHE TOBAPOB OIIPCACIICHHOI'O BHU/IA.
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WNuple npsMO MNpeayCMOTpPEHHBbIE 3aKOHOM COOBITHUSI M JelcTBusa. B
YaCTHOCTH, UCKIIFOUUTEJIBHOE MPABO HA CEKPET MPOU3BOJACTBA JIEUCTBYET O TEX
nop, MOKa COXpaHsAeTCsd KOH(PUACHIIMAIBHOCTh CBEJICHUN, COCTABIISIOUIUX €ro
COJIEp>KaHue, W MPEKpaIllaeTcss ¢ MOMEHTa YTpaThl TaKOW KOH(UIEHIIUAIBHOCTH
(ct. 1467 'K P®). K 3TOMY k€ OCHOBAaHHMIO MOKHO OTHECTH U PACIIOPSAIUTEIIbHBIC
C/ICJIKH, HapaBJICHHbIE HA MPEKpaIlCHUE MCKIIIOUUTENIHLHOTO TMpaBa (OTU4YXKICHHE
npaBa, 110/1a4a 3asBJICHUS O JOCPOYHOM IPEKPALEHUHN MAaTE€HTa, CBUJIETEIbCTBA).
Kpome TOro, nerdcTByrOIIMM TPaKJaHCKUM 3aKOHOJATEIILCTBOM MPEIyCMOTPEHA
BO3MOYKHOCTh OOpaIleHus] B3bICKAHWS HAa HMHTEJUIEKTyajdbHOe mpaBo (cT. 1241,
1284, ct. 1319 'K P®)

Takum  00pa3oM, MOXHO BBIJCIUTh, JIBa TJABHBIX  OCHOBAHUS
BO3HUKHOBEHUSI HHTEJUICKTYaJlbHBIX IIPaB II0 3aKOHOAATENbCTBY Poccuiickon
Odenepanu — B cuiny (akta co3maHus U (akTa pPErucTpalviu, a TaKkKe JBa
JIOTIOJIHUTENBHBIX — U3 JIOTOBOPAa U MO BHEIOTOBOPHBIM OCHOBaHWsM. IIpu 3ToMm
IpU OINpPEACIICHUH KOHKPETHOI'O OCHOBAHHUS BO3HUKHOBEHHUS Ba)XHO YYHUTHIBATh
KOHKPETHBIE BU/Ibl HHTEJUIEKTYaIbHOTO MTPaBa.

Uro Kacaercs OCHOBAHMI MpEKpalleHUs MHTEIUIEKTyaJlbHBIX IMPaB, TO UX
MOXHO BBIJEIUTh IMAThb. PaccMOTpeHHass COBOKYNHOCTb JTUX OCHOBAHUU
NOTYEPKUBACT PAa3HOPOJHOCTh OXpPaHSAEMBIX OOBEKTOB M I1€JIeCO00pa3HOCTh
CYLIECTBOBAHMS OTIEIBHBIX PEXUMOB TMPABOBOM OXpaHbl Ul Pa3IUYHBIX
00BEKTOB UHTEIUICKTYaJIbHBIX MPaB.

Bo3moxkHocTu COBEPILIEHCTBOBAHUS IPaBOBOTO peryaupoBaHus
WHTEJJIEKTYalIbHbIX TIpaB B Poccuiickoit denepaunu (Ha mpuMepe aBTOPCKOTO
mpaBa) OyayT MpeCTaBICHbI HAMH B paMKaxX CIEAYIOIIEH TJaBbl HACTOSIIETO

HCCIIEIOBAHHUSL.
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3 AKTyallbHble ACHEKTbl PeryJMpOBAHMS HHTENJIEKTYaJbHbIX NPaB B

Poccuiickoit ®enepanuu (Ha npuMepe aBTOPCKOro npasa)

3.1 OcHoBHBIE l'[pOﬁJ'leMbI 3aKOHOAATCJIBHOI'0 PeryJimpoBaHus

aBTOpPCKUX npas B Poccun

[IpoOneMHBIX acIEKTOB pa3BUTHS aBTOPCKOTO npasa B Poccuu B Hacrosiiee
BpeMsi MOXKHO BBIIETTUTh JIOCTaTOYHO MHOro. Psanm u3 stux mnpobiem Oyner
pPacCMOTPEH HUXKE.

Ilepas mnpobOnema. OOWIMPHBIE MAHCKYCCUM B COBPEMEHHOW HAayKe
BBI3bIBAIOT MPOOJEMBl COOTHOILIEHUS aBTOpcKoro mnpasa Poccum u  npyrux
opucIuKiMii (B mepByro odepeab EC), 0COOCHHO akTyaJbHBIE B CBS3H C
nocreneHHbIM BBeneHueM B EC JlupexkTuBbl 00 aBTOpCKOM mpaBe Ha EnuHoM
mudpoBom peiake Epormeiickoro Coroza (The Directive on Copyright in the
Digital Single Market, formally the Directive (EU) 2019/790 [140]). Haunas
JTUPEKTUBA, IPUHATHE KOTOPOU 3aTAHYJIOCH 00Jiee UeM Ha TPH Irojia, «00s13bIBaeT
KOHTEHT-TIATGOPMBI, B TOM YHCJE COIMabHBIE ceTh u «YouTube», Bectu
JUAJoT C KaXJbIM aBTOPOM I10 MOBOJY KaXkJ0ro npousBeeHus. UToObl CHATH C
ceOsi OTBETCTBEHHOCTb, IUIaTPopma [OHKHA HUMETh JIMICH3UIO Ha JI000H
KOHTEHT, MyOJIMKYIOIIHMICSA Ha HEH, Oyab TO My3bika, (oro miau Buueo» [97].
[TpunsiTHE €e — UTOT OYEHb JJIUTENbHONW pabOThl, KOTOpas UIET YXKE C Hayanua
2000-x romoB [142].

[IpakTHueckn, nNONOKEHUS ITOM JIMPEKTUBBI O3HAYAKOT, YTO TaKue
rurantel kak Facebook, YouTube u Google momkHBI OyayT MHOANUCHIBATDH
JUIEH3UOHHbIE  COTJIAlleHUss ¢ [paBooOJadaTeNIsIMU: MYy3bIKaHTaMH,
VCITOJIHUTEIISIMHA, aBTOPAMHU, M3IATEIISIMU HOBOCTEM W JKypHAJIMCTAMU IS TOTO,
YTOOBI MCHOJb30BaTh UX KOHTEHT M JOJDKHBI OyIyT BBIIUIATUTH KOMIICHCALIUIO
U3J1aTeNsIM, XYJ0KHUKAM U MY3bIKaHTaM.

HekoTopble wHccienoBarenu paccMaTrpuBaroT 3Ty JlupekTuBy, Kak

peBomonnoHHOe HOBOBBeaeHue. Tak, B.H. I'monnna u A.A. CeMeHOBa NUIILYT O
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TOM, YTO «aBTOpHI U MpaBOOOJIAaTeNN MONIy4aT OOJNbIIE MPaB U BO3MOKHOCTEH
JUIS 3aIIMThl CBOMX MHTEpecoB B LU(pOBOH cpene. B urore MoxxHO ckas3aTh, YTO
OyIoyT yCTaHOBJICHbl HOBBIE TMpaBWja WrPhbl ISl BCEX JIMI[, BOBJICYEHHBIX B
MenuiHbI  Om3Hec. W nmamHbple mpaBunma OyayT OJHO3HAYHO  OOJIBIIE
OJIaronpuATCTBOBATh OXpaHE MpPaB aBTOPOB, YEM JACHCTBYIOIIEE PETYIUPOBAHUE
[14, c. 59].

OnHako ecTb W Jpyrue TOYKM 3peHus. B yacTHocTH, coaep)kaHue
JIMpeKTHBBI KPUTHYECKH aHAIM3UPYyIOTCs B cTathax B.M. Epemenko [25] u M.
HIyryposa [132].

Cratess noktopa topuanyeckux Hayk B.JM. EpemeHko mnocsmieHa
KPUTHUYECKOMY AaHAJIU3y OCHOBHBIX IIOJIOKEHUM JIMPEKTHUBBI, HAIPABJICHHBIX Ha
OOHOBJICHHE HOpPMAaTUBHBIX akTOB EBpomeiickoro Coro3a B yka3aHHOUW 00J1acTH B
YCIIOBUAX DPACUIMPEHUSA HCIIOJIb30BaHUSA IPOU3BEACHUN WM HMHBIX OXPaHIEMBIX
O00BEKTOB B IM(PPOBOI U TPAHCTPAHUYHOMU CpeJe.

B crarbe npodeccopa M.B. IllyrypoBa B CpaBHUTEIBHO-ITPABOBOM KIIHOYE
aHAJIM3UPYIOTCSL CIIOPHBIE MOMEHTHI JIMpEKTHBBI, J€NatoTcsi O0O0OCHOBaHHbIE
IIPEATNIOJIONKEHNS. O BO3MOKHOM BIMSAHUM [[upekTuBbl Ha pasButhe MHTepHeTa B
LIEJIOM U Ha POCCUMCKUU CETMEHT 3TOW ceTu B yacTHOCTH. [Ipu 3Tom, M. Illyrypos
OLICHUBAECT JOTY JUPEKTUBY, KaK «BaXKHEUIIEE JOCTHKEHHME B paMKax
pedopMHUpOBaHUs aBTOPCKOrO IMpaBa M UX aJanTalld K yCIOBUSM COBPEMEHHOU
b poBoii cpeas» [132, ¢. 5].

Poccuiickoe = 3aKOHOJIATENbCTBO B 00JacTH  aBTOPCKOTO  IpaBa
NPUHIMIIHAIBHO OTJIMYAETCS OT HOBOW €BPONEWCKOW JHPEKTUBBI — OHO
UCIIOJIB3YET TAK HA3bIBAEMbBIE «OTKPBITHIE JULEH3UU», KOTOPBIE MPEAINOIararoT
nepenayy  OT  mpaBooOjajaTeiss MOJb30BATENI0 IpaBa Ha  HU3yYCHHE,
KOIMPOBAaHUE U HCIIOJIb30BAHUE NMPOU3BEACHUS B JIOOBIX Lensix. OAHaKoO 3TOT
MexaHu3M Takxe He coepuieHeH. [lo muenuto H.C. ConmomnoBoit «OTcyTcTBUE
YETKOTO MEXaHU3Ma pean3alii OTKPBITHIX JuleH3uil B PO Hen30exHO npuBener

K YIIEMJICHUIO MHTEPECOB aBTOPOB, a TAKKE HE PEIIUT MPOOJIeMy YCTaHOBIEHUS
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NEPBUYHOrO O0yaaTenss NpaB Ha pPe3ydbTaT TBOPYECKON HMHTEIUIEKTYyalbHOU
JESTSIIBHOCTH - JInieH3uapa» [116, c. 44].

B menomM, aHanu3 Hay4dHBIX TOYEK 3pPEHUSA Ha MPOOIEMbl COOTHOIICHHUS
aBropckoro mpaBa EC m Poccum mo3BosisieT yTBEpXkKAaTh, YTO ATH MOJEIHU
CYIIECTBEHHO OTJIMYAlOTCS, HO HU Ta, HU JIPyras MOJeJIb HE MOTYT CUUTATHCS
WCUYEPNBIBAIOIIMMUA U HE CHUMAIOT BCEX BO3MOXHBIX BOIPOCOB CBSI3aHHBIX C
UCIOJIb30BAHUEM HWHTEPHET-KOHTEHTAa M PEryJUpPOBAHUEM TPAHCTPAHUUHBIX
aBTOPCKUX OTHOIIEHUH. B TO jke BpeMmsi, ONBbIT rapMOHU3AIMA aBTOPCKOTO MpaBa
B pamkax EC mnpencraBisieTcs OYeHb IOJE3HBIM — B KOHTEKCTE
MPOJIOJDKAIOIMINXCA TMPOILIECCOB TapMOHW3alMu aBTOpckux mnpaB B EADC.
[TonpobHee 3TOT acmekT OyAeT paccMOTpPEH BO BTOpPOM Maparpade Hactosien
TJIaBBI.

Crnenyromas BakHasi mpoOJiieMa, KOTOPYHO HElb3si OOONTH BHUMAaHHUEM,
CBSI3aHA C OTCYTCTBUEM B POCCHUHCKOM IpaBE€ MEXAHU3MOB HCIIOJIb30BAaHUS B
cetu MHTEpHET TaKk Ha3bIBa€MbIX «CHUPOTCKMX MPOU3BEACHUN», TO €CTh
«Tpou3BeNieHn, obnagaTenp (00MagaTeNnn) MpaB Ha KOTOPbIE HE YCTaHOBJICH(bI)
W/WIU HE YCTAHOBJIEHO MECTOHAXOXKJIECHHE MpaBoodsagatTens». OcoOeHHO OCTpo
npo0iemMa CHUPOTCKUX TPOU3BEICHUM CTOUT B YacTH TEKCTOB, KOTOpbIE ObLIA
co3manbl W BbimymieHsl B CCCP B ycioBusiX, KOrJa JIE€UCTBYIOLIEE
3aKOHOJATEIbCTBO HE CTUMYJIHMPOBAJIO OTCIEXHBaHUE aBTopcTBa. IlpesmaeHT
Acconuanuu uHTepHeT-u3nareneil Ban 3acypckuil Tak OXapakTepHu30Ball CYTh
ATOM MPOOJIEMBI - «TPU YETBEPTHU BCEX MPOU3BEJCHUN, BHIMYIIEHHBIX B Poccuu B
XX Beke - CUpOTCKHE. Y HHMX HET MmpaBooOJiaiarelis, HO MCIOJIb30BaTh X 0€3
COOTBETCTBYIOILETO pa3pelIeHHs OT Biaaeibiia Helb3s» [97].

Hpyrue, Oonee KOHKpPETHbIE LHUPPHI MNPUBOAST B  KOJUIEKTUBHOM
MoHorpaduu «Cuporckue mnpousBeneHuss B Poccum: cratyc, myTH peIICHUS
npooneme» M.1O. Jlerosa, /[.B. Buanuk u A.}JO. Mouceea. [l mojacyera oHA
UCIIOJB3YIOT METOJMKY IMOJCYeTa CUPOTCKUX MNPOU3BEICHUH, pa3pabOTaHHYIO
HuthiTrust (kpymHbiM pemo3uToprieM HH(POBOTO KOHTEHTa OO0BEIUHHBIINM

pecypcel B CIIA, Kanane u EBporne). Ilo ux nmoacyeram (MpUMEHUTEIBHO TOJBKO
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K COBETCKOM KHHUTOM3IATEIhCKOW MpoAyKiuu) kak muHEMyM 10% Bcex kHUT
BeimymeHHbIX B CCCP (310 okonmo 400000 HammeHOBaHUH, a B pealbHOCTH ATOT
MPOLIEHT TOPa3[0 BBIIIE) ABJISIOTCS CUPOTCKUMH, TO €CTh YHMTAIOIIAS ayIUTOpHUs
HE MOXET IMOJYYHTh K HUM JIeTajabHoro noctyma [48, c. 46].

B psige cnydaeB «CUpOTCKHE MPOU3BEICHUS CTAHOBSITCS MPOOJIEMON U ISt
KOMMepYecKol aesTenbHocTH. K mpumepy, poccuiickuii Ou3Hec yke ceryac
YacTO CTAJIKHUBAETCS C MPABOBBIMU U (PUHAHCOBBIMU TPYJIHOCTSIMU MpPHU padoTe ¢
STUM TUIIOM TBOPYECKUX MPOIYKTOB.

Hanpumep, «Coro3mynbTHUIBEMY 10 CUX TTOP «HE MOXKET ONPEICIUTh BCEX
aBTOPOB, CO3JIaBIIUX MEJOJUU K KilaccuueckoMy MyiabTguiabmy «Hy, moromau!»,
a, 4TOOBI UCTIOJIH30BATh MEJIOJUN U3 COBETCKUX MYJIbT()UIBMOB B COOTBETCTBHUH C
COBPEMEHHBIM 3aKOHOJATEIbCTBOM, HEOOXOAUMO pa3bICKaTh KaXJAOro, KTO
paboTain Haj My3bIKoH K HIMY [9].

AynuvoBu3yalibHasi ~ COCTaBJsIoOmas MyJlbThUIbMA YK€ CTaHOBWJIACH
peaMeTOM CyaeOHoro pazoupatenbcTBa. Tak, B anpene 2019 roma ObLT MPUHAT
akT PocraTeHTa 0 mpenocTaBiIeHUH MpaBoBOW oxpaHbl 3HaKy «Hy, moroau!» ma OOO
«Ctymuss 3K» cpean yupeautened KOTOpOM €CTh CHEHApHUCThl MYJIbT(HUIbMA.
Coro3MynbThUIBM YCHEITHO OCHOpWMJI JaHHBIM akT PocmareHra, ykaszaB, dYTO
MyJIbTGUIBM - pe3ydabTaT paOOThl IWITATHBIX COTPYAHUKOB KHHOCTYAMH, KOTOpPbBIE
BBITIOJTHSIA PaboOTy B TOpsAKe ciayxeOHoro 3amanus. Cy MOCTAHOBUII, YTO OECCPOTHOE
aBTOPCKOE MPABO Ha MYJIbTPWIBM, 3alIUIIEHHOE 32 KMHOCTYuel o 3akoHam PCOCP,
COXPaHUIIOCH TOCJIE€ BBEICHUS 3aKOHOB PD ¥ Tepenuio HbIHEITHEMY OPHANIECCKOMY
nmuny «Corosmynsrunsmay [92].

B TO ke BpeMs, B YCIOBHMSIX, KOTJla HE BCE AaBTOPbl YKAa3aHHOW MY3BIKH
YCTAaHOBJICHEI, HOIIO6HBI€ KOJUIM3HHU W CBA3aHHBIC C HUMHU KPYIIHBIC pa36I/IpaTeJIBCTBa
CIIC€ BIIOJIHC BO3MOXHHI. B MNEPCICKTUBE, B YCIOBUAX HCIOCTATOYHOI'O IIPABOBOI0
pery;iupoBaHusi MpoOIEeMbl «CHPOTCKHX TMPOU3BEICHHUE» TAKKE BO3MOXHBI U JIPYTHE
CTIOPHI.

[TonbITKM  yperynupoBaHHsl d3TOW TpoOJeMbl B POCCHICKOM TIpaBe
npeanpunuMatrorcss ¢ 2015 roga korma cnenuanuctel MuHkomcBszu Poccuu

IMOATrOTOBUJIM IIPOCKT (Denepam)Horo 3akoHa «O BHECEHMHM W3MCHCHUU B
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I'paxxnanckuin koxnekc Poccmiickonn depepanum B 4aCTH COBEPLICHCTBOBAHUS
MEXaHU3Ma KOJUIEKTUBHOI'O YIIPABJIEHUS aBTOPCKUMU M CMEKHBIMHU IPaBaAMK»
[95], koTOpBIi OHAKO HE MOTYYHI MOAICPKKH 3aKOHOATEIICH B CHUITY CEPhE3HBIX
IPOTUBOPEYMI B TEKCTE 3aKOHOMpoekTa. OAHAKO TaK Kak MpoOiemMa OCTaeTcs U C
KaXIBbIM TOJIOM CTAHOBHUTCS Bce Ooyiee akTyajbHOW, BOIpOCaM IPaBOBOTO
peryaupoBaHusl 3TOM NpoOieMbl B HACTOAIIEE BpeMsl MOCBSIIAETCS Bce OoJble
UCCIICJOBAHUM.

WHTepecHble TaHHbIE O TPOOJIEME «CUPOTCKUX IMPOU3BEICHUI U3JI0KEHbI B
cratbe 10.M. MumakoBoii «CHpOTCKUE NPOU3BEACHUS: UCTOPHUS U IEPCIEKTUBBI
pasButHsi» [55, c. 167]. ABTOp, B 4YacTHOCTH, TJIyOOKO HCCIEAYET HCTOPHIO
NOSIBJIEHUSI TAKUX MPOU3BENCHUN U UX KPUTEPHUH, OLIEHUBAET €BPOIECHCKUI ONBIT
pEeryJMpoOBaHMsl aBTOPCKOrO IPaBa Ha «CHPOTCKHE Npou3BeneHus». OmHako, K
COKQJICHUIO, KOHKPETHBIX IIPEUIOKEHUH O BO3MOYKHOCTAX HCIIOJIb30BaHUsA
3apy0eKHOI0 OMbITa /ISl POCCUICKON JEHCTBUTENLHOCTH B CTAThe HE CIEINIAaHO.

B cratee P.C. Ily3una «IIpobnema mnepexoja CUPOTCKUX MPOU3BEICHUM B
OOIIIECTBEHHOE  JOCTOSIHME»  pacCMaTpUBalOTCd  MOAXOABl K  CHUPOTCKUM
MPOU3BEJEHUSI B 3apyO€KHBIX IOPUCIUKIMAX M MPEAJIaraloTcs 3Ha4UMble MYTH
COBEPILICHCTBOBAaHUS poccHuiickoro 3akoHojaresnbcTBa. P.C. Ily3uH, B 4aCTHOCTH,
npeiaraeT yCTaHOBUTH IMOJIOXKEHHE O TOM, YTO «ECIM C MOMEHTa MyOJIMKalUu
(BapwaHT: CcO3[aHUsl) TMpOIIENT  ONpPENENeHHBIM Cpoku uHboOpMamus O
IpaBooOIaAATENAX TPOU3BEICHUS OTCYTCTBYET B OTKPBITBIX UCTOUYHUKAX, JOJKHA
JIeHCTBOBATH MPE3yMITIIHS €T0 Mepexoaa B HoBbIN cTaTtyc (Hampumep, 70 net — 1o
aHAJIOTUM C TPOU3BEACHUSIMHU, OIYOJMKOBAaHHBIMH IOJ TCEBIOHUMOM WIIU
HEeM3BECTHBIM aBTopoMm)» [100, c. 158].

B cBoro ouepens B cratbe ['.K. JImurpueBoit m O.B. JlytkoBoi [19]
aQHAJM3UPYETCs PEryJIMPOBAHUE CHUPOTCKMX NIPOU3BEICHUM B ILEJIOM psle
rOCyJIapCTB, B CBSI3U C Y€M OTMEYEHbI OCOOCHHOCTH PEryJIMpPOBAHHS CHPOTCKHX
MPOU3BEACHUM, 3HAUMMBIX 11 Poccum, a Takke CHENaH MPOTrHO3 BO3MOXKHBIX
IyTe SBOJIOLMM IPABOBOIO PETrYJIUMPOBAHMS YKa3aHHBIX OTHOIUEHHA C

HCIIOJIb30BAHUECM MCXaHHU3MOB HAIITMOHAJIBHOI'O U MCKAYHApPOAHOTI'O IIpaBa.
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OneHnBasi COBPEMEHHOE COCTOSHHE HAy4YHBIX JUCKyCCH O Tpobieme
PETYIMPOBAHUSI CHUPOTCKUX TPOU3ZBEIACHUN, MOXKHO 3aMETHTh, YTO €IWHBIX
MOJIXO/IOB TO3BOJISIIOIINX CHOPMYIUPOBATh 3aKOHOJATENbHBIE MOIXO0/bI K HEH, B
HACTOAIIEE BpeMs elie He CHOPMUPOBAHO, OJHAKO, CPEOUd HHUX €CTh BEChbMa
riiyookue U 00OCHOBAHHBIE MPEJIOKEHUS, CPOPMYIUPOBAHHBIE B YACTHOCTH B
yKe ynoMsHyToil pabore «Cuporckue mpousBeaeHus B Poccuu: craryc, mytu
pemIeHus TPOOIEMBDY.

[To muenuto aBTopoB 3Toi padbotsl — U.1O. Jleposoii, [.B. Bunnuk, A.IO.
MouceeBa B Poccum HE0oOXOAMMO BHEAPUTH NPUHLHUII, COTJIACHO KOTOPOMY C
N0JIb30BaTENs] HEOOXOAUMO CHATh OpeMs IOHWCKAa AHOHMMHOIO aBTOpa WIIU
aBTOpa, HE OCTABUBILETO JIAHHBIX JJIS CBSI3M ¢ HUM. MeXaHu3MOM JJisl 3TOTo, T0
MHEHHUIO aBTOPOB, SBIETCS CO3JAaHUE pEecTpa CUPOTCKUX MPOU3BEACHUMN.
[IpuHuun ero paboThl MOKET OBITH CIIEIYIOIIUM:

«a) OOBABJICHUE CHUCKA MPOU3BEJCHUN, B OTHOIICHUU KOTOPHIX €CTh
OCHOBAHHUSI IPEATOJIaraTh, YTO OHU ABJISIOTCS CUPOTCKUMU;

0) oOHapo/OBaHME CHHUCKA U IOJYIOJOBOH CpPOK OXHUAAHUS pPEaKIHUU
aBTOPOB;

B) BHECEHHE B PEECTP CHUPOTCKHX MPOU3BEICHUNW TEX NPOU3BEIACHUM,
aBTOPBHI KOTOPBIX HE OOBSBUIM O CBOEM JKEJIAHWUU UCKIIOYUTh UX U3 peecTpar
[48, c. 62].

BrpoueMm, nannoe npemnoxenue 0pu10 chopmyaupoBano emie B 2016 rogy
U peajbHbIX MOMBITOK CO3/JaHHS U BHEJAPEHUS TAKOTO PeecTpa Mmoka Her.

OTHOCUTENBHO MPENNIOKEHUS O CO3/JaHUU PEecTpa CTOUT OTMETUTh, UYTO
Takue Mpumepsl yxe ectb. B uwactHoctu, B EC, Kk HacrosieMy BpeMEHU YiKe
nercTByeT 0a3a CHPOTCKMX NPOU3BEACHHWH, KOoTOopas NyOJMKyeTcss Ha caiite
Oduca WHTEJUIEKTYaJIbHON COOCTBEHHOCTH EC
(https://euipo.europa.eu/orphanworks/). Tlocie npoBeaeHusT HaIekKAIIETO TTOMCKA
yKa3aHHbIE€ OpraHW3alldd BIpPaBE OCYLIECTBIATh OLUGPOBKY CUPOTCKUX

HpOI/ISBeI[eHI/Iﬁ Hu JOBCICHUEC UX 0 BCCO6HI€FO CBCACHU:.
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M.M. HMBaHOBa OTHOCHTEJILHO 3TOM 0a3bl OTMEUYAET, YTO C €€ MOMOIIBIO
«paspemaeTcst JOCTYI K MTPOU3BECHUSM HE TOJIBKO IMOCETUTESIM OMOIMOTEKH, HO
W HEOTpaHUUYCHHOMY Kpyry Jjuii B ceTu WMuaTtepHer. B pesynbrare Takoro
peryinupoBaHusi OblUT co3faH cat Europeana.eu c¢ 06a3oi SJIEKTPOHHBIX KOIHIA
MHOTHX IPOU3BEJACHUHN, K KOTOPBIM IMPEAOCTABISACTCS JOCTYI C BO3MOYXHOCTHIO
HCIIOJIB30BaHUs B HEKOMMEPYECKHUX IIE/ISX, B TOM YHCIIC CO3JaHUs MPOU3BOIHBIX
npousBeaeHui» [31, c¢. 130]. Cuuraem »3TOT ONBIT OYEHb YAAYHBIM U
HY>KIAI0IIMMCS B TIPUCTAILHOM U3y4YCHUH.

Eme onnHa rpans maHHO#M mpoOiembl — y4yeT mpaB IpaBooOianareneid, B
cllydyae WX OOBSABJICHHUS WM HaXOXJeHus. B Hacrosimiee BpeMs JierajdbHbIM
obpaszom ona He pemeHa. Opnako B koHie 2020 roma «Poccuiickuii coro3
npombiluieHHUKOB U npeanpunumareneit (PCIIII) oGpatuics B MuHHCTEpCTBO
KYJbTYPbl C TPEIJI0KEHUEM Y3aKOHUTh METOJUKY BBIIJIAT CIIPABEIIMBOIO
BO3HArpaXXJICHUSI 3a HCMOJIb30BaHWE MY3BIKU W JAPYrod HWHTEIUICKTYyaJbHOU
COOCTBEHHOCTU HEM3BECTHBIX aBTOPOB. CyTh B TOM, 4YTOOBI aKKyMYJIUPOBAaTb
COOTBETCTBYIOIIIME OTUMCICHUS B YIMOJHOMOYEHHON opranm3anuu. OHa U Oyner
BO3HArpaXkJaTb TBOPIIOB, eCiM TakoBble Haiayrcs» [105]. Cuwmraem 3T0
MPEIJIOKEHUE OUEHb BaXKHBIM U CBOEBPEMEHHBIM.

TpeTbio mpobemMy, MbI CBA3BIBAEM C AaBTOPCTBOM ITPOU3BEACHUIN CO3TaHHBIX
HUCKYCCTBEHHBbIM HHTENIEKTOM. CyTh 3TON MpOOJEMBI 3aKJIIOYAETCS B TOM, YTO
COBPEMEHHBIC TEXHOJIOTHH MCKYCCTBEHHOIro MHTeiUiekTa (nmanee — MW) marnynu
Tak naneko, uro MU cmocobeH co3paBaTh pa3fiWyHbIl KOHTEHT — B TOM YHCIIE U
My3bIKy,  TPOU3BEACHUS  W300pa3UTEIILHOTO  HMCKYCCTBa,  JIUTEpaTypHbIC
NPOM3BEACHUS M TaK Jajee. OIJTO CTaBUT BONPOC 00 aBTOPCTBE TaKHX
MIPOM3BEICHUMN.

B nayke ecTh pa3numuHble TOUKHM 3peHHs] Ha 3TOT Bompoc. K mpumepy, E.A.
AdanacreBa B cTaThe «ABTOPCKOE MPABO B 3MOXY UCKYCCTBEHHOTO WHTEIUICKTA
CTaBUT B CBSI3U C ATOM NPOOJIEMOM CIEIYIOITNE BOMPOCHI:

«1. MoxHO 1M 3amuIaTh aBTOPCKUM IPABOM pPE3YyJbTaThl, CO3/IaHHbIC

HCKYCCTBCHHLIM UHTEIICKTOM?
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2. KakuMm 00pa3oM mpeaocTaBiIsiATh OXpaHy TaKUM PE3yIbTaTam?

3. Komy Oymyr mnpuHammexaTh TMpaBa Ha JaHHBIE PE3YyJIbTAThI
WHTEJJIEKTYaJIbHOW JESTEIbHOCTU — YEJIIOBEKY WM UCKYCCTBEHHOMY MHTEJICKTY»
[4, c. 61].

KOHKpeTHBIX BO3MOXHOCTEH /JIs pelIeHUsI 3TUX BOIIPOCOB aBTOp HE JA€T (B
paMKax JIeUCTBYIOIIETO 3aKOHOIATEIhCTBA 3TO MMOKA HEBO3MOXHO) OJTHAKO KPaTKO
AKKyMYJIUPYET TEOPETUYECKUE TMOJXOJbl K BO3MOXXHOMY pPEIICHUIO 3THUX
BomnpocoB. bosnee oOmMpHBIA aHANW3 MUMEIONIMXCS TOYEK 3PEHMsS Ha YKa3aHHYIO
npobiemMy TipuBeneH B Oonbmiol crathe B. BuTko «AHaNMM3 HaydHBIX
npeacTaBleHUid 00 aBTOpe W MpaBaX Ha  pe3yibTaThl JAESTEIbHOCTU
UCKYCCTBEHHOT'O MHTE/UIeKTa» [12]. AHanu3 paboT yKa3aHHBIX aBTOPOB MO3BOJISCT
YTBEPKJIaTh, YTO B HACTOSIILIEE BPEMSI B POCCUICKON U 3apy0ex HOI JOKTPUHE €CTh
TEOPUH, KOTOPBIE IMOPa3yMEBAIOT:

- «aBTOPCTBO UCKYCCTBEHHOT'O MHTEIUIEKTAY;

- «aOCOJIIOTHOTO aBTOPCTBA YEJOBEKa» (aBTOpaMU MPU3HAIOTCS CO3AAaTeNd
n);

- «reopus ciyxeoHoro mpousBeneHus» (MW 3mech BBICTyHaeT Kak
«HAEMHBIN PaOOTHHK CO3/IAIOITUI TTPOU3BEICHHUE);

- «Teopusi COaBTOPCTBa» (B daHHOM ciiydae MM u dYenmoBek BBICTYIAIOT
COaBTOpaMHu);

- «Teopus OOIIECTBEHHOTO IOCTOSHUs» (HEMEUICHHBIA TEepexo JTaHHbIX
MPOU3BECHUN B OOIIIECTBEHHOE JIOCTOSTHUE).

Kaxnas u3 atux teopuit He 6eccriopHa. K npumepy, BO3BMOKHOCTb MepeIaun
MOJOOHBIX TPOU3BEACHUI B OOIIECTBEHHOE JTOCTOSIHHE, WM TOJHBIM OTKa3 OT
MpU3HAHUS y TOJAOOHBIX MPOU3BEICHUN aBTOpCTBA (IO MPUYMHE TOrO, YTO B
JJAHHOM CJly4ae OTCYTCTBYET TBOPUYECTBO, KaK Ka4€CTBO, MIPUHAIEKAIIEE TOJIBKO
YeJIOBEKY) YHHUYTOXKAET SKOHOMHMUYECKUU cMmbichn co3nanus WU cnmocobHOro k
CO3JaHUIO TAKUX IPOU3BEICHUN.

Teopus 00 «abCOTIOTHOM aBTOPCTBE YEIOBEKA» TaKKE MOXKET OBITh

PACKPHUTHUKOBAaHA 110 IMTPUYHUHE CYIICCTBOBAHMA TaK HA3bIBACMbBIX ((CaMOO6y‘IaCMBIX
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mporpamMm», TA€ Pe3yabTaT MOXXET HE WMETh HHYEro OOIIEro ¢ HW3HAYaIbHOU
ujeel 4denoBeka (TPYIIbl JIFOAEH) KOTOpPhlE M3HAYaIbHO MHUcalu mporpammy. B
CBSI3U C 3TUM BO3HHUKAET «BOIMPOC MPUHAJICKHOCTH IIPaB HA YaCTh MPOTPAMMHOTO
KOJIa, CO3JaHHOM caMOil caMOOOYyYarolIeicss KOMIIbIOTEPHOU mporpaMmmoii» [3, c.
78].

B cBorwo ouepens, B Teopun o0 aBtopctBe MU crmabGoit cTopoHOM 37€Ch
sBisiercst TOT (pakt, uto UM HEe MoxkeT OBITh HazeleH MPaBOCYOBEKTHOCTHIO, a
npusHanue M aBTopoM BBI3OBET LIETBIM psAJl MPaBOBBIX MPOOJIEM — B YaCTHOCTHU
HETMOHATHO KaK paboT OyJeT OCYIMIECTBISATh MpaBa B OTHOIICHUW CO3IaHHBIX UM
OOBEKTOB U TaK Jlajee.

B cBs3M ¢ HEPaA3pEIIMMOCTBIO 3TUX BOIPOCOB, B PSAJE HOPUCIAUKLINN IIPAMO
yKa3aHO, 4TO JaHHbIE TTPOU3BEACHUS HE SIBJIAIOTCS 00BEKTAaMU aBTOPCKOIO IMpaBa.
B dactHoctH, «3akoHoM pecnyonuku Apmenus ot 15 utons 2006 roma «OO0
aBTOPCKOM IIpaBe M CMEKHBIX TpaBax» [7/6] ycTaHOBICHO, YTO HE SBISIFOTCS
O0OBbEKTaMH aBTOPCKOTO TMpaBa «pe3yJbTaTbl, TMOJYYEHHBIE C IOMOIIBIO
TEXHUYECKUX CPEJICTBA 0€3 TBOPUECKON JeATEILHOCTH YyenoBeka (I.II. «e», Mm.1. CT.
4).

Kpome Toro, kputwku moaxoma o0 aBtopctBe WU yTBepkmaroT, 4TO
«MAIIIMHHBIA MHTEIUIEKT CaM HE BBIMBIIUISET OPUTHHAIBHYIO OOBEKTUBHYIO
dbopmy, a Kb TOAPAKAET TOMY, UTO CO3AAHO APYTrUMHU aBTopamu» [12, c. 8]. OTu
K€ BOIIPOCHI CTABAT BOIIPOC O COCTOSITEIBHOCTH IMPOMEXKYTOYHOIO IMOAXO0AA O
«COaBTOPCTBE yenoBeka u N».

Tem He MeHee, HECMOTPS Ha BCIO KPUTHKY 3TOr0 MOAX0Jd, B COBPEMEHHOM
MHpPE €CTh NPEUEICHThI, KOTJa AaBTOPCTBO IPOM3BENCHUSA IPU3HABAIOCH 3a
HMCKYCCTBEHHBIM MHTEIUIEKTOM. B uwactHocTn, B Kurae cyn ropoma II>HpUXkIHB
BBIHEC PEIIICHUE B MOJIB3Y KOMIIAHUU « Tencent» u kinaccuuimpoBan GrUHAHCOBBIN
OTYET CO3JAHHBIA MPOTPAMMOM KaK «OXPAHSEMBIM aBTOPCKUM IIPABOM pPE3YJIbTAT
MHTEJUICKTYAJIbHOUN AEATEIILHOCTI.

Cytb nena takoBa — B 2015 rony kuTaiickass HHHOBalIMOHHASI XOJIAMHIOBas

KoMmaHus  «Tencenty BHCApHUIIa B IIPOHECC HAIIMCAaHUs aHAJIMTHYCCKHX

61



(duHAHCOBBIX cTaTeil mporpaMMHoe cpeactBo «Dreamwriter». B 2018 roxy mexmy
Tencent u Shanghai Yingxun Technology Company Bo3HHK KOHMIUKT, TPHIUHON
KOTOPOTO CTaj0 KOIMHUPOBAaHUE TOCIEIHEH KOMIaHueld (PUHAHCOBOIO OTYETA,
HamucaHHOro poboToM Dreamwriter Ha cBoii caiit. «Cyx ropoxa IIPHBWKIHB
BBIHEC pElIEHUE B MOJb3y KOMIAHWU Tencent, B KOTOpoM yKasai, 4To ¢opma
U3JIOKEHHUs] MaTepuaja B CTaThbe OTBEYAET TPEOOBAHUSM OPUTMHAIBHOCTH U
HOBH3HBI M MOXET OBITh KJIaCCU(UIIMPOBAHA KaK OXPaHsIeMbIii aBTOPCKUM IIPABOM
pe3yNIbTaT HMHTEUIEKTyallbHON JestenbHocTH. Kommanwio Shanghai  Yingxun
Technology o0si3anu BeiIaTUTH KOoMITeHcaluio B pasmepe 1,500 roaneit ($217)»
[128].

JlaHHO€ 7eyo cTajio MepBbIM B MHUPOBOM mpaktuke, korga MM obnamgaet
aBTOPCKUM TPAaBOM Ha CrE€HEPHPOBAHHOE MM Mpou3BencHHue. Bmpouem, mrpad
OBLIT MPUCYXJCH B MOJIb3y KOMIIAHUU — pa3padoTunka, a He B moyb3dy MU (uto B
IPUHLIAIIE HEBO3MOXKHO) 4YTO CBHJETEIBCTBYET, CKOpPEE O TOM, YTO HCKOMBIN
(MHaHCOBBII OTYET ObLI MPU3HAH CKOpPEE CIIy:)KEOHBIM Mpou3BeaeHueM. OHakKo,
OYEBUHO, YTO MOJOOHBIE Aena OyIyT paccMaTpUBaThCS U Jlalee U HE TOJIBKO B
Kurae, 4to, 0€3yCIOBHO, MOJCTETHET pa3pabOTKy M BHEAPEHHE MPaBOBBIX
KOHCTPYKIMH, O3BOJISIFOLIMX pelIaTh 3TH BOIIPOCHI HA ITPAKTHUKE.

Haubonee uHTEpecHO! ¢ TEOPETUUYECKUX MO3ULMMA MPEICTABIAETCA TEOpUs
«CcIy:)KeOHOTO MPOU3BEACHMS», TaK KaK CXOACTBO MEXAY OTHOIICHHUSIMHU
paboronarens/corpyauuka u coznarens MU ¢ cuctemoit UM nelicTBUTENBHO €CTh.
[Ipu 5TOM, «Takoil MOAXOJ, B OTJIMUMUE OT APYruUX, HE TpeOyeT TIIATEILHOIO
NEPEOCMBICICHUSI M PAJAUKAIBHOTO W3MEHEHUs CYIIECTBYIOLIMX 3aKOHOB U
npakTuK» [33].

OmHako u 371eCh €CTh onpeeaeHHbIe mpooeMsl. Tak, cornmacHo cr. 1295 'K
P® aBTopckue mpaBa Ha cCiy)keOHOE NPOU3BEIACHHE MPUHAAIEKAT aBTOPY, a
paboTofaTento MepexoAsT HCKIIOYUTENbHbIE MpaBa. TeM caMbIM HEMOHSATHO
KOHKPETHOE cojiepkanue «aBTopckux mpaB UM». A cormacuo ct. 1257 T'K P®
aBTOPOM  NPOW3BEACHUS  SBISETCA  TIPAXJAHUH, UYTO  MOAPA3yMEBAET

HEBO3MOKHOCTb NpU3HAHUSA aBTOpOM IpousBeneHus MU. Tem cambim u Teopus
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«CIYEOHOTO TMPOW3BENCHUS» HECMOTps Ha TO, YTO OHAa MAaKCHUMAaJlIbHO
npuOIKeHa K KaTeropusiM JIEHCTBYIOIIETO 3aKOHOAATENIbCTBA, B HACTOSIIEE
BpeMs HepaboToCIocoOHa.

B 3aBepiieHnn aHanuza ykazaHHOW MPOOJIEMBbI CTOUT TaKKE€ OTMETHUTh, YTO
HEOOXOJAMMOCTh pElICHHs] JTaHHOM 3ajaun (00 aBTOPCTBE TAKUX MPOU3BEIICHUN
co3ganHbix M) npusznana Ha caMoM BBICOKOM ypoBHE. B "acTtHocTH, B OKTsI0pe
2019 roma B Poccum Obuta mpunsata «HamumoHanpHast cTpaTerust pa3BUTHUS
UCKYCCTBEHHOTr0 MHTeUIekTa Ha nepuoa a0 2030 roma» [72]. B Heli, B 4aCTHOCTH,
YKa3bIBAETCS O HEOOXOJMMOCTH Pa3pabOTKH CIEHUATBHOIO MPAaBOBOTO PEXHUMA
perynmupoBanus WU, dro moapasymeBaeT M pelieHHe MNpoOJIeMbl MPaBOBOTO
pexuMa  pe3yibTaTOB  HHTEIUICKTyaJIbHOW  JIEITENbHOCTH, CO3JaHHBIX C
ucnoas3oBanueM M. B HacTosiiee BpeMsi yKe €CTh OT/ACNIbHBIC TIPEAJIOKEHUS 00
ypEeTyJIUPOBAaHUU JTAHHOTO BOIpoca (K MpUMeEpPy, U3JI0KEHHBIE B cTaThiax B. Butko
u JI.C. ApTeHuil), OHaAKO OHHU SIBIIAIOTCS MPEIBAPUTEIBHBIMH, YTO MPHU3HAIOT U
cam# aBTOPBI.

Crnenyronias MHTEpecHasl MpoOiieMa cBi3aHa ¢ OCOOCHHOCTSIMH JE€HCTBUS
HOpPM aBTOpcKoro mpasa B ycnosusax nmangemuun COVID-19. Cyts ee 3akirouaercs
B ToM, uTo B 2020 roay B yCNOBHUSAX MaHIAEMUU, My3€H, TeaTpbl U OMOIMOTEKU
MOBCEMECTHO — U B Poccun u B 3apyOeHBIX CTpaHaX — MPEAOCTABHIN JIHOSM
CcBOOOMHBIN NOCTYn 4Yepe3 ceTh VMHTEepHEeT K CBOMM KOJUICKIIHMSM, CHEKTaKIIsM,
KoHIepTaM. J[o 3TOro, AOCTYN K MPOU3BEACHMUSIM HCKYCCTBa B 3TOM (popmare
Tak)ke OBUT BOBMOKEH, HO B MIEPBYIO OUYEpe/Ib 32 TUIaTy.

C omHOW CTOPOHBI 3TO MOKHO TOJIBKO IPHUBETCTBOBATH, C APYIOW, Kak
crpaBeyiBo otMeuaeT K. denoroBa, 3T0 «B 3HAYMTEIIBHOM YaCTH CIy4acB TaKas
JESITEIbHOCTh ~ OKA3bIBAETCS  HEMOCPEACTBEHHBIM  00pa3oM  CBsi3aHa  C
UCIIOJIb30BAHUEM  OXPAaHSEMBIX  aBTOPCKUM  TPABOM  TPOU3BEACHUN U
OCYIIECTBJISIETCS. C BBIXOJAOM 32 TMpEJeibl YCTAHOBJICHHBIX OTPAaHUYCHUUN
UCKITIOYUTENFHBIX TpaB, 0e3 MOJIyYeHHs COTJIachsi OT MpaBooOnagareneit u 0e3

BBIILIATBI UM BO3HArpaxaenus» [123, c. 69].

63



[To MHEHHIO aBTOpa, TO TPHBEIO K IEIOMY DAY 3JI0yNOTPEOICHUA |
KOH(DJIMKTHBIX CHUTyaIluid. 3aKOHOJATEIBCTBO B ATOM Ciy4yae, B OYEpEIHOM pa3
0Ka3aJIOCh HE TOTOBO K THOKOMY PEryJIMPOBAHUIO TAHHBIX OTHOIICHHUH B YCIOBUSIX
OYEBUIHON MOTPEOHOCTH 0OIIIECTBA.

B 3apy0OexHbIX CTpaHaxX HalMOHaJbHbIE OOIECTBA MO OXpaHE ABTOPCKUX
npaB ISl YaCTUYHOTO pelmieHus JaHHou mpobiembl B 2020 romy mpou3BoauiIv
0e3Bo3Me3HbIC KOMIIeHcanuu aBTopaM. B Poccum, ke, Ha mpakTUKe TaHHbBIE
poO0JIeMBbI PELIaAIOTCs MTyTEM MEPErOBOPOB ¢ MpaBoodiagaTesneM. Tak, Kk mpumepy,
«xomnaHus «TeaTpambHbI areHT», cobuparomas s Poccuiickoro aBTOpPCKOTO
obmectBa (PAO) muary 3a HCHOJIB30BAHME B CIHEKTAKISAX PE3yJbTAaTOB
WHTEJUICKTYaJIbHOM JIeATeTbHOCTH, OTKa3aJlaCh OT B3UMAHHUA C T€aTPOB aBTOPCKUX
OTYHCJICHUN 3a OHJAWH-TPAHCIAIMK Ha TEPUOJ TaHASMHUU KOPOHaBHpyca B
Poccuny» [11].

OnHako, U 3TO OYEBUIHO, HE BCE MPaBOOOIaIaTeNn JaBallu TAKUE COTJIacHs,
YTO B TMEPCIEKTUBE MOXET MPUBECTH K 10N BOJHE pa3OUpaTeNbCTB O
3aKOHHOCTH MCIOJIb30BAaHUSI KOHKPETHOTO KOHTEHTA.

Ecte m gpyrume HepemeHHbsle Bompochkl. K mpuMmepy, BBICTaBISATH B
CBOOOJTHOM JIOCTYIIC YK€ YIMOMSIHYThIE€ «CHUPOTCKHE MPOU3BEICHUSD OUOITUOTEKU
OKa3aJMCh HE BIIpaBe, TaKk Kak B cOOTBETCTBUHM C 4.l. cT. 1275 'K PD noctym k
TaKUM TMPOU3BEICHUSIM MOXET «IPEAOCTABIATHCS BO BPEMEHHOE O€3BO3ME3AHOE
MOJIb30BAaHUE TOJHKO B TOMENICHUU OWUOJIMOTEKHM WM apXuBa NPH YCIOBUU
WCKJIIOUEHUS BO3MOXHOCTH JAJIbHEWINErO CO3JaHUsl KOMWW MPOU3BEICHUN B
ANEKTpoHHON (opme». Tem camMbIM, MOJB30BATEIM, B YCIOBUSIX MaHIEMUH,
dakTHUeCcK OKa3aauch 0€3 BO3MOXKHOCTH H3y4yaTh M HCIOJB30BaTh TaKWe
MIPOU3BEIACHUS.

Takum oOpazoMm, mpoOieM B 3aKOHOJIATEILHOM PETYIHMPOBAHUMA aBTOPCKUX
npaB B Poccum MOXXHO BBIJIETUTH JOCTATOYHO MHOTO M PAacCMOTPETh MX BCE B
paMKax ogHoro naparpadga npocTo HeBO3MOXKHO. B nepByto ouepeib OHU CBSI3aHbI
C TeM, 4YTO TEXHOJOTUYECKOE  pa3BUTHUE  CYIIECTBEHHO  OMepeKaeT

3aKOHOJATEIbHbBIN IMpoHEeCC, a TAKKE C TEM, UTO aBTOPCKOC IIPpaBO B COBPEMCHHOM
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MHpE TIPOCTO HE MOXKET BCErjJa CYIIECTBOBATh B KAKOW-THOO OTIEIHHOU
IOPUCIAVKIMH, & OTHOLIEHUS UM PETyJIUPYEMBIC CTAHOBATCS TPAHCTPAHUYHBIMH,

49TO HCMHUHYCEMO BCICT K LICTIOMY pPAAY KOJIJIU3HUH.

3.2 Bomnpocshl peryJiMpoBaHMsi aBTOPCKHMX NPaB B CBS3UM C y4acTHeM

Poccun B BTO u EADC

OrnpeneneHHble BONPOCHI PETYIUPOBAHUSA aBTOPCKUX IPAaB MOKHO YBUIETH
B CBSI3M C ydacTtueM Poccuum B KauecTBe WieHa B TakuX opraHuzanusx kak BTO u
EADC. PaccmoTpuM ux noapoOHO.

22 amrycta 2012 roma Poccus, mociie MHOTOJIETHHX II€PErOBOPOB, cCTaja
yieHoM Bcemupnoit Toprosoit Opranuzanuy U B3sjla Ha ce0s 00s3aTenbCcTBa
coomonate  mosioxkeHuss  CornamieHds 1O TOPrOBbIM  acleKTaM  IpaB
uHTeuiekTyansHor  cooctBenHoctr (TPUIIC). Ero mosokeHust  sSBJISIFOTCS
oOsi3aTenbHBIMM  JUIsl  coOmtofeHusi. Poccuiickas @enepanus B paMmKax
Cornamenusi B3sula Ha ce0d 00s3aTeNbCTBO IO  YCUJICHUIO OOpHOBI €
M3TOTOBJICHUEM HEJIETAJIbHBIX KOMUH OXPaHSEMBIX pEe3yJIbTAaTOB
VHTEJUICKTYaJIbHOM JIEATEIbHOCTH. B 4acTHocTH, npeacraButenu BcemupHoOU
TOPrOBOM OpraHW3allMi HACTaWBaJld HAa HEOOXOJAMMOCTH «HUHTEHCU(DUKAIIUU
YCUJIMH TI0 OCYIIECTBICHHIO TIPOBEPOK MPEANPUATHH, 3aJEHCTBOBAHHBIX B
NPOM3BOJICTBE ONTHUYECKUX AUCKOBY [135, c. 45].

Bce »To mpuseno k Tomy, yto B Poccuu Hauanach oueHb riobajibHasi pabota
no O0oprOe ¢ KOHTpaaKTHOM MPOAYKIMEH W NMUPATCTBOM B PA3IMYHBIX cdepax
KyJbTYphl, B chepe MmporpaMMHOTO obOecriedueHus, a Takxke B cetu HHTepHer.
Berymienne B BTO, Takke mnoapazymMeBalio NPHUBEAEHHWE HALMOHAJIBHOIO
3aKoHOJaTeasCcTBa B coorBeTcTBre ¢ TPUIIC [98].

UYereepras uvacte [K PO B OCHOBHOM COOTBETCTBOBAJIA MOJIOKECHUSIM
TPUIIC ¢ MomeHTa TIpuHATHS (YTO  SIBISUIOCH  CJICICTBHEM  JIOJTOMU
MOATOTOBUTENILHONW paboThl mepen BeryruieHneM B BTO), ogHako oTaenbHBbIC

HIOQHCBI, BCE XK€ ocTaBaiuch. Tak, Toabko B 2019 romy B kadecTBe 0OBEKTa
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WHTEJUICKTyallbHOM coOcTBeHHOCTH B ['K PD Obuto BKIIOUEHO «reorpaduueckoe
ykazanuey, Hecmotpsi Ha 1O, yto Cormamenue TPUIIC o6si3piBaeT cTpaHbl —
yiensl BTO npenycmaTpuBaTh MpaBOBbIE CPENICTBA, HANPAaBJICHHBbIE HA OXPaHy
reorpadMYeCKUX yKa3aHUK ¢ MOMEHTA MPUHATHS JaHHOTO CoTJaneHusl.

OpHako crnenualiucThl OTMEYAIOT, YTO padoTa POCCUMCKUX 3aKOHOJATeseH
0 TPUBEACHUIO COOTBETCTBYIOUIETO 3aKOHOJAATeNhCTBA PXD B COOTBETCTBUU C
CornameHueM emie HE 3aKOHYCHA. B wacTHOCTH, 10 CHUX TOp JEHUCTBYET
OTEUECTBEHHAsI CUCTEMa 0E€3/I0TOBOPHOrO YINPABIECHUS aBTOPCKUMHU U CMEKHBIMU
mpaBaMyd Ha KOJUIEKTHBHOW ocHoBe (cT. 1244 T'K P®), dro mpoTuBOpeunT
oOs3aTenbcTBaM Poccun nepen BTO.

B cooTtBercTBUM ¢ 3TMMU 00s13aTenbcTBaMU Poccust 1omkHa Oblila OTMEHUTD
0€370rOBOpHOE YIpaBJieHWE MpaBaMU B TEUCHHUE TISATH JIET MOCIC BCTYIUICHHUS B
cuty |1V yactu ['paxxnanckoro xogexca PO (Bcrynuna B cuiny B stHBape 2008
roga), To ectb ¢ suBaps 2013 roga [109, c. 19], omHako 3TO cAeiaHO HE OBLIO.
Hecmotpss Ha TO, 4TOo C OOJBIIMM OINO3JaHHEM ObUT pa3pabOTaH MPOEKT
®denepanbHoro 3akoHa «O BHeceHMM UW3MEHEHUM B ['paxgaHCKuil KOAEKC
Poccutickon denepaimy B 4aCTH COBEPIICHCTBOBAHUSI MEXAHU3Ma KOJUIEKTUBHOTO
YIPABJICHHUS] aBTOPCKUMHU U CMEXHBIMH TpaBamMmuy» (MOATOTOBICH MHHKOMCBS3BIO
Poccuu 07.08.2015) [60] on 10 cux mop HE IPUHAT.

OTaenbHO OTMETHUM, YTO CYIIECTBYIONIAs CHCTeMa Oe370TOBOPHOTO
yIOpaBJICHUS] aBTOPCKMMHU TpaBaMH B JaHHOM Buje Hed(h()EKTUBHA M BHI3BIBAET
HEAbld P  CHOPOB. MHOTOYMCICHHBIE CYIEOHBIE TMPOIECChI, B KOTOPBIX
«Poccwmiickoe aBTOpCKOE OOIIECTBO» BHICTYITAI0O OTBETYMKOM, CBHICTEILCTBYIOT O
HEJIOBOJILCTBE ABTOPOB, HCIIOJHUTENEH M WHBIX oO0Jjajareneil aBTOPCKUX U
cmexxHbix mpaB [89] [91]. Takxke sTa cucTema CHpaBEIJIMBO KPUTHUKYESTCS B
Hay4Ho# muteparype [109, c. 23].

Cpenu apyrux, TpeOyOIuX BHUMaHUE aclieKTOB, 00paTUM BHUMaHUE Ha TO,
yt0o B ueTBepToi yactu 'K P «unTemekryansHas cCOOCTBEHHOCTh) MpUpaBHEHA
K pe3ysbTaram WHTEJUICKTYaTbHON JESATETLHOCTH u CpelicTBaM

HWHAWBUAYyaJIN3aluu, qTo ABJIIACTCS CymCCTBCHHBLIM OTCTYILZICHUEM oT
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tepmunosiorn TPUIIC. B cBsizu ¢ stum, O.B. HoBocenblleB oTMe4aeT, 4yTo B
Cornamenun TPUIIC (koTopoe siBisieTcst 00s3aTenbHbIM 11 Poccun), B oTianune
or I'K PO TepMuHBI «UHTENIEKTyaJdbHasi COOCTBEHHOCTh, OOBEKTHI
MHTEIJICKTYyallbHOM COOCTBEHHOCTH W MpaBa MHTEIICKTYalbHOM COOCTBEHHOCTH B
WHOM IOHHMAaHUU COACP/KAHUS ATUX TOHATUN, & TEPMHUHBI MHTEIJICKTYyaJbHbIC
IpaBa M Pe3yJIbTaThl HHTEIUICKTYAIBHOMN JCITEIBHOCTH HE UCIONB3YIOTCS» [57, C.
54], B cBs3M ¢ yeM mpepiaraeT npuBecTr TepMmuHONIorHio 'K PO B cooTBeTcTBHE
tepmuHosornu Cornamenuss TPUIIC.

Tem cambIM, HECMOTpPsSI Ha TO, YTO 3aKOHOJATENbCTBO Poccum o 3ammre
WHTEIJIEKTYaJIbHBIX IpaB B OCHOBHOM cooTBeTcTByeT Cormamenuto TPUIIC,
OTJEJIbHBIE €0 aCHeKThl BCE €Ie SBISAIOTCA MPOOJIEMHBIMH U BCE €IIEe KAYT
CBOETO PEILICHHUS.

Ilepexons K BoOIpocaM pPETYIMPOBAaHHS ABTOPCKOIO IpaBa B CBS3H C
yuactueM Poccum B EADC ormetuM, 4YTO OJHOM W3 ILEledl  ATOM
MEXHAIlMOHAIBHOW  OpraHW3allid  PETHOHAJIbHOW  WHTErpaluu,  SBISETCA
«cTpemieHue K (GOpPMHUPOBAHUIO E€AMHOTO pPbIHKA TOBApOB, YCIYT, KaluTajia U
TPYAOBBIX pecypcoB B pamkax Coroza» (ct. 4 [loroBopa o EADC [21]). Cornacho
noamucanHoMmy B Actane 29 mas 2014 r. [IpoTokony 00 oxpaHe U 3aluTe npaB Ha
O00BEKTHl MHTEIUIEKTyaIbHOU coOCcTBeHHOCTH (mproxkeHue Ne 26 k JloroBopy o
EBpa3uiickoM SKOHOMHYECKOM COI03€) TOCYJIapCTBA-WICHbl «OCYIIECTBIISIIOT
COTPYIHHYECTBO B c(hepe OXpaHbl U 3aLIUTHI ITpaB HAa O0BEKTHl MHTEJUIEKTYaIbHON
COOCTBEHHOCTH U 00ECIIEYMBAIOT HA CBOEH TEPPUTOPHUM OXpaHy M 3alUTy MpaB Ha
HuX» [99].

B 10 ke Bpems Ha MyTH peanu3aliiy dTUX 1eJiel CTOUT psA mpodiem. YacTs
U3 HUX CBSI3aHa C TEM, YTO B HAIMOHAJIBHOM 3aKOHOAATENIbCTBE 00 aBTOPCKOM
npaBe ctpaH EADC ecThb CylIECTBEHHBIE PACXOXKJCHHS, KaK B MOHITUHHOM
amnmnapare, Tak U B MOJX0/1aX K UHTEJUIEKTYallbHbIM IIpaBaM. JTO, B CBOIO OYEpE/lb,
MemaeT BecTH 3(ppexkTuBHYyI0 00pb0y ¢ KOHTpadaKTHOU MPOIYKLIUEH, a TaKXKe HE
CIIOCOOCTBYET pa3pabOTKU €IMHOW YHU(PUIIMPOBAHHOW HOPMATHBHO-TIPABOBOM

0a3pl 3alUMTHl ABTOPCKUX IIpaB, KOTOpas HeoOXoauma JUisi COBPEMEHHOIO
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WHTETPAIMOHHOTO OOBEIMHEHMS. YTOMSHYTHIM mMpoToKosioM «0O0 oxpaHe u
3aIuTe TPaB Ha OOBEKTHl MHTEIUICKTYaIbHON COOCTBEHHOCTH» JaHHAsI MpoOiieMa
HE pelllaeTcs, Tak Kak TaM COJEpXaTcCs JHIIb OYeHb OOIIME MOJOKEHHS, U HET
€MHOr0 MOHATUMHOIO amapara.

Ha npeoponenue 3THX pacxokJIE€HUW OTYACTH HAMpaBlieHA MporpaMmma
«OcHOBHbBIE HarpaBieHus peanuzaiuu 1udposoil noBectkn EADC mo 2025 r.»
[80], koTopas cTaBUT IENBIO «pa3pabOTKHM H TPOBEACHUS COTIACOBAHHOM
MOJIMTUKU B O0JACTH Pa3BUTHS MHTEPHET-dKOHOMUKH, (HOPMHUPOBAHMS OOIIMX
npaBuil U(POBOM TOPTOBIIM, €IWHBIX CTAaHAAPTOB OoOMeHa WHMOpMAIMeldn U ux
sanuTeDy [134, ¢.37]. B To ke Bpems O CONMIKCHHH 3aKOHOJATEIbCTBA CTPaH
EADC 00 nHTEIeKTyalbHbIX NPaBax B JOKYMEHTE peUYu HE UJIET.

Otyactd, 00 ONpENENICHHBIX TMOMbITKAX 3aKOHOJATEIBLHOTO PEIICHUS
BOIIPOCA O COOTHOIICHHUH TMOAXO0J0B K aBTOpcKoMy mpaBy B pamkax EADC moxer
CBUJIETEILCTBOBATh HayaBIasicss paboTa HajJ OTIAEIbHON rinaBoil TamoxkeHHOTO
kogekca EADC, koropasg OyaeT uenukoM mnocsiieHa WHTepHET-Toprosie u
BBEJICHUIO HA OTOM pPBIHKE MHCTUTYTa YMOJHOMOYEHHOTO SKOHOMHUYECKOTO
omeparopa [24].

Bnpodem, o kakux 7uOO0 KOHKPETHBIX CpPOKax OKOHUYAHHUS pPa3pabOTKH U
MPUHATUS 3TON TJaBbl WH(OpPMAIIMU HET, a €€ BBEJCHUE SIBHO HE PEIIUT BCEX
BO3MOXXHBIX MpoO0JeM, Tak Kak aBTopckoe mpaBo ctpaH EADC perynupyercs
HAIlMOHAIBHBIMU  3aKOHaMHM  cTpaH-y4dacTHUl, EDAC, yHudukauus Mexmy
KOTOPBIMH HE TIOApa3yMeBaeTCsl.

JanHas  mpoOnemaTvka aKTHBHO  TMOAHUMAIOTCS ~ JKCIIEPTHBIM |
aHaJguTH4YeCKUM coobmectBoM. Tak, B «OOmux moaxojax K (PopMHpOBAHHIO
udposoro npocrpanctBa EADC B mepcnektuse g0 2030 r.» [82] ykaszano, uto
OJIHa W3 MPOOJIEM B Pa3BUTUU MHTETPAIIMOHHOTO OOBEIUHEHUS — 3TO OTCYTCTBHUE
STMHOTO pETyIHpPOBaHUS TOPTOBJIH o0BeKTaMH WHTEJUICKTYaJIbHON
cobcTtBeHHOCTH. OTHAKO TaHHBIA JOKYMEHT O(DHUIIMAIBHBIM HE SBIISCTCS.

Taxxke,  TeopeTHUECKHMl  acmeKT  JaHHOW  MpoOJieMbl  AKTHBHO

paccMmaTpuBaeTCsl B HAyYHOU JiuTeparype. B 4acTHOCTH, B cTaThe Ka3aXCTaHCKOTO
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asropa T.K. KanaroBa mnoka3aHel pacxoXIE€HHMS B TNOHATUHWHOM aIlapare
aBTOpcKoro npasa B ctpanax EADC [35, c. 69].

B nmpyrux uccienoBaHUAX 3TOTO K€ aBTOpPAa TAKKE HCCIEAYIOTCS BOIPOCHI
npoOJieMbl  MPaBOBOW  pErVIAMEHTAIMU  KaTeropuid  «UHTEJUIEKTyallbHas
COOCTBEHHOCTH, «MPaBO MHTEIJIEKTYaJIbHOU COOCTBEHHOCTH» U
CHUCKITFOUUTENBHOE aBTOPCKOE MpaBo» B crpaHax EADC u aenarorcs npeasioKeHus
[0 BO3MOYKHOCTSIM TapMOHM3AlMU 3aKOHOJATEJbHBIX aKTOB CTPAaH-yYaCTHHUIL MO
BOIIPOCaM aBTOPCKOTO IpaBa.

OneHke MpaBOBOWM  3aIIMTHl  WHTEJUICKTyaJlbHOM  COOCTBEHHOCTH B
rocygapcrBax-uwieHax EADC mnoceamena pabora [.A. Koponesa u H.IO.
[TocTHUKOBOM.

Cratbst OCOOEHHO HWHTEpECHa TEM, 4YTO aBTOPbl HE OrPaHUYMBAIOTCS
OLIECHKAMHU TMpolecca TapMOHM3alMM TPAaBOBOM 3alIUThl HHTEIUIEKTYaJIbHOU
coOcTBeHHOCTH B rocyaapcrBax-uieHax EADC, HO JenaloT KOHKpETHbIE
NpeUIoKEeHUsT Mo yBenuueHuto nosHoMoundt EODK (perymupyromiero oprana
EADC) u cyna EADC [43, c. 329].

KoMIuiekcHOMY aHanu3y TEHACHLMA pa3BUTUS 3aKOHOJATEIbCTBA CTPaH
EADC u EC mnocssmeno uccnenoBanne O.A. Pysakosoit [106, c¢. 111]. B Hem
KPUTUYECKHA OLICHUBAIOTCSI OCHOBHBIE HOBEJUIBI POCCHUKCKOTO 3aKOHOJATEIbCTBA
00 MHTEJUIEKTYaJIbHBIX MPaBax ¢ y4eTOM UX MPOOJIEMATHKH, a TAKKE MEPCIEKTHUBbI
Pa3BUTHUS «MHTEJUIEKTyalbHOTr0» 3akoHoarenbeTBa B PO, EADC u EBponelickom
COI03€ W JICNIAlOTCSl BBIBOJBI O TOYKAX COMNPUKOCHOBEHHSI M PACXOXKIACHUS
IOPUCIUKIIMM 110 pacCMaTpUBAEMBbIM BOIIPOCAM.

Hene3ss He oOTMETHUTh M KOJUIGKTUBHYIO  MoHorpaduto  «IIpaBo
UHTCIICKTYaJIbHOW COOCTBEHHOCTH: aKTyalbHble mpobieme» [96] (2017), B
KOTOpOH TITyOOKOTO MCCIEAYIOTCS MPOOJEMBl 3alUThl MpaBa UHTEIICKTYaTIbHON
coocTBeHHOCTH B cBeTe yuactus Poccun B BTO u EADC.

Otu W gApyrue paboThl TOCBSIICHHBbIE MpoOJeMaM TapMOHU3ALMH
aBTOpckoro npasa BHyTpu EADC onpeneneHHbIM 00pa3oM 00bETUHEHBI TEM, YTO

IMPAaKTHYCCKHN B Ka)K,Z[OI\/'I N3 HHUX TPUCYTCTBYIOT IIPHU3BIBbBI PAa3BHUBATDH
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3aKOHOJATEIbHOE PETYJIMPOBAHUE MHTEIUIEKTyalIbHBIX MpaB B cTpaHax EADC Ha
OCHOBE CpPaBHHUTENBHO O0Jiee pa3BUTOro aBTOpckoro npasa PO. C ogHOM CTOPOHBI
3TO pa3yMHO, Tak Kak P®, Oe3ycioBHO, oOnamaer Haubosee pa3BUTHIM
3aKOHOAATENBCTBOM O 3aIlllMTEe AaBTOPCKHUX IIPaB HA BCEM IOCTCOBETCKOM
IIPOCTPAHCTBE.

C npyroi CTOpOHBI «MEXaHUYECKUI» MEPEHOC HOPMATHUBHBIX KOHCTPYKIIMM
BCE€ K€ HE BCErJla BO3MOXEH, TaK KaK HE B IOJHOW MEpE YYUTHIBAET UMEIOIINECS
pasnuusa MeXxay rocygapcTBaMu.

Takke Henp3si HE OTMETUTh U TO, YTO MOKa rapMOHHM3AIMsA (B M3BECTHOM
CTENEHU - JUIsl PEeIICHUs] TpOOJIeM U 3a/1ad €IMHOTO PBhIHKA) 3aKOHOJATEIbCTBA O
3alllUTe MHTEJUIEKTYaIbHBIX NpaB HE OyAET MpoIucaHa B KayecTBE O(pUIIMAIBLHON
3alaud B KakoM-1u0o oduimanbHoM JokyMeHTe EADC, Bce OBMKEHHUS B 3TOM
HampaBlieHUU (akTHUecku OyIyT oOCTaBaTbCsd Ha YpPOBHE JEKJapaluii o
HamepeHusax. IMeHHO 1o 3ToN MpUYKHE MBI OJIEPKUBAEM HICI0 O pa3paboOTKe U
npunsatuun  «Crtpaterun EADC B cdepe HHTENNEKTyalbHOM COOCTBEHHOCTH
npemioxkeHHo mpodeccopom M. IllyrypoBeim.

[To ero MHeHwuto, Ajisi pa3pabOTKU 3TOW CTpaTEruu «OOJBIIYI0 IIEHHOCTH
npencrasiasier onelT EC, U3 KOTOpOro cieayer, 4To B YCIOBUSAX LHU(PPOBBIX
TpaHchopMaIfii SKOHOMUKH U (HYHKIMOHUpOBaHUS EnuHOro 1udpoBOro phiHKa
paBoBas MOJIMTHKA B cpepe pa3BUTHUS MpaBa MHTEIUIEKTYalbHOH COOCTBEHHOCTU
UCXOAUT U3 OanaHca, ¢ OJHON CTOPOHBI SKOHOMHYECKHX, a C JIPYyrol — COLHMO-
KyJBTYPHBIX LIeJel U nieHHocTei» [134].

Takum 00pa3oM, MOKHO 3aKIIOYUTh, YTO 3aKOHOJIATenbCcTBO Poccum o
3alUTe MHTEJUIEKTYaJbHBIX IpaB B OCHOBHOM COOTBETCTBYET 0O0s3aTEIbCTBaM
Poccun nepen BTO B nenom u cornamenuto TPUIIC, oTaenbHbie €ro acCleKThI BCE
elie SABJSI0TCA MPOOJIEMHBIMH U BCE €I11€ KAYT CBOETO PEIICHUS.

Taxkxe CTOMT OTMETHUTbH, YTO COJMMKEHHE M TapMOHHW3ALMs HallMOHAIBHBIX
3akoHoJaTenbCTB cTpaH EADC B 005acTH peryiavpoBaHUsST MHTEIUIEKTYaJbHbIX

IIpaB B LCJIOM M aBTOPCKHUX M CMCIKHBIX IIPpaB B YaCTHOCTH, ABJIACTCA Ba)KHOM U
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BOCTpEOOBAHHOM 3ajauell, HEOOXOJUMOCTh KOTOPOl MPOAMKTOBAaHA KaK IIEJIAMU

EADC, Tak u XxapakTepoM COBPEMEHHOU SKOHOMUKH.

3.3 HepCHeKTl/IBbI COBEPIHICHCTBOBAHUA O0TCYCCTBCHHOI'O

3aK0oHOAATE/IBCTBA B o0J1acTH ABTOPCKOIo mnmpaBa

[lepeiimeM K OIEHKE IEPCHEKTUB COBEPIICHCTBOBAHUS OTE€UYECTBEHHOTO
3aKOHOJATeIbCTBA B 00JAacCTH aBTOpckoro rmpasa. IlepBoe Ha ueM 371ech
HEOOXOMMO aKIIEHTUPOBATh BHUMAHUE — 3TO TO, YTO 3aKOHOJATENh B MOCIICIHUC
roApl JOCTATOYHO MPUCTAIBHO OT3aHUMAETCS BOIMNPOCAMHU COBEPIICHCTBOBAHMS
POCCHIICKOTO 3aKOHOIaTEIhCTBA B c(hepe aBTOPCKOTO MpaBa U CMEXKHBIX MPaB.

O4eHb MHOTO W3MEHEHHWW W JOMOJHEHHM, HANPABICHHBIX HA YIY4IICHUE
CUTYallUl C TIPABOBOM OXpaHOM OOBEKTOB aBTOPCKOIO MpaBa U CMEKHBIX MpPaB B
riaBbl /0 u 71 TK PO Brecenst denepanbHbiM 3akoHOM 0T 12 mapta 2014 roga No
35-®3 «O BHeceHMH HM3MEHEHHH B 4YacTH TMEpPBYIO, BTOPYIO U YETBEPTYIO
I'paxxnanckoro koxekca Poccuiickonn @enepanuy U OTAEIbHBIE 3aKOHOAATEIIbHBIE
akThl Poccuiickoit @deneparuny» [61].

JlaHHBIE ~ W3MEHEHHS  MMEJIM  JOCTaTOYHO  PEBOJIOLNMOHHBIA IS
OTEYECTBEHHOI'0 3aKOHOJATENILCTBA O 3alUTE UHTEUIEKTYAJIBHBIX MPAB XapakTep.
OHM JOCTaTOYHO XOPOIIO ONMHCAHBl B HAy4YHOH JiTeparype [26], u crenuaibHO
OCTAHABJIIMBATHCS Ha OIEHKE OTHUX HU3MEHeHH ™Mbl He Oynem. OpjHako 3a
nocIieIHuE Tobl, yrke nocie BeTyrieHust @3 Ne 35-03 B yetBepTyro yacts 'K PD
HEOJIHOKPATHO BHOCUJIUCh U APYTUE U3MEHEHUS, CBSI3aHHbBIC, B YACTHOCTH:

— ¢ nonpaBkaMu Kk ['K P® B yactu oxpaHbl CMEXHBIX MpaB PEKUCCEPOB-
noctaHoBIIMKOB criekTakien (D3 ot 28.03.2017 N 43-D3 [62]);

— € TIONpaBKaMH, KACAOUIMMHUCSA JAECATEIBHOCTA AKKPEIUTOBAHHBIX
OpraHu3alyii N0 YIOPaBJICHUIO MpaBaMU Ha KoOJUIEKTUBHOW ocHOBe (D3 ot
14.11.2017 r. N 319-®3 [63]);

— C Y€ YIOMSHYTBIM BBEJCHHEM HOPMATHUBHBIX MPABUJI MCIOJIb30BAHUS

reorpaduyeckoro HanMmenoBauus (O3 ot 26.07.2019 Ne 230-D3 [64]);
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— U TaK Jaiee.

ACIeKThl TPUMEHEHUS 3aKOHOATENbCTBA 00 aBTOPCKOM IpaBe M CMEKHBIX
mpaBax TaKKe HAIIM CBOE OoTpakeHwe B OonbioM [loctanoBnennm I[lmenyma
BepxoHoro Cynma P® or 23 ampens 2019 r. Ne 10 «O nmpumMeHeHMM YacTu
yerBepToii ['paxkmanckoro kozaekca Poccutickoi denepammmy [70].

Oto [locTaHOBIEHHE COEPKUT B c€0€ MONOKEHUS, KOTOPBIE MPEACTABISIOT
co00# pa3bsACHSIONME CYACOHYI0 MPAKTUKY YKa3aHUsS O TOM, KaK MPUMEHSTH Ty
WM WHYK0O HOpMy mnpaBa 4erBeprod yacthu ['K PO wu sBimgeTcs 3HAKOBBIM
COOBITHEM 711 CYACOHON MPAKTUKHA MO aBTOPCKOMY TPaBy M CMEXKHBIM ITpaBaM.
HNuTepecHbie 0030pbl (XOTS M JOCTATOYHO peakue) BbimyckaeT u Cya 1o
WHTEJJIEKTYaJbHBIM [IpaBaM.

Takum 00pa3oM, K HaCTOSIIIEMY MOMEHTY 3aKOHOJATeNb JOCTaTOYHO
CEpPbE3HO OTHOCATCS K PAa3BUTUIO 3aKOHOJaTenbcTBA PD 00 aBTOpCcKOM mpaBe (0
YeM CBUJICTEJIbCTBYET JOCTATOYHO aKTHUBHAsI 3aKOHOJAaTEIbHas paboTa MOCIeAHUX
JIeT), a mpaBonpuMeHuTenu (B mepByro ouepenb Bepxosueiil cynq PO u Cya mo
MHTEJJIEKTYaJIbHBIM TMIpaBaM) BEAYT aKTHUBHYIO JEATEIbHOCTh, HAMPABJICHHYIO Ha
dbopMHpOBaHUE HETTPOTUBOPEUNBOI CY/I€OHOM MPAKTUKH.

B To e Bpewms, kak 3T0 ObUIO TOKa3aHO B MPEABIIYIIMX Maparpadax
HACTOAIEH TJIaBbl, 9TO HE MCKIIOYAET psga MpodiieM, TpeOyIHUX CBOETro
pelieHus.

B kxauecTBe npo6sieM 3aKOHOJATEILHOTO PErYJIUPOBAHUS AaBTOPCKUX MPaB B
Poccun Hamu BbIZICTICHBI CIIEYIONINE ACTIEKTHI:

— npoOJeMbl COOTHOILIEGHMUS aBTOPCKOro TmpaBa Poccuum u Jpyrux
IOpUCAUKIKN (B epByto ouepean EC);

— npoOJeMa, CBsI3aHHasi ¢ OTCYTCTBHEM B POCCHUHCKOM IpPaBE MEXaHU3MOB
HCIOJIb30BaHUs B ceTH IHTEpHET Tak Ha3bIBAEMBIX «CUPOTCKUX MPOU3BEIACHUI»;

— mpobiema, CBs3aHHasE C aBTOPCTBOM IMPOU3BEICHUN  CO3JTaHHBIX
HCKYCCTBEHHBIM UHTEIJIEKTOM,

— mpoOnema, CBsi3aHHAs C OCOOCHHOCTAMH JIEWCTBHSI HOPM aBTOPCKOTO
npaBa B ycnoBusix manaemuun COVID-19.
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Takke, MJOMOMHUTENBHO K mMpoOJieMaM YKa3aHHBIM  BHIIIE, HaMH
BBIICTISIIOTCS.  JIB€ TMPOOJIEMbl OPraHU3allMOHHO-3aKOHOJATENILHOTO XapakTepa,
CBS3aHHBIE C!

— BOIPOCAMH PETYJUPOBAHHS ABTOPCKUX INIPaB, CBA3AHHBIX C Y4aCTHUEM
Poccuu B kauectBe wiena B BTO;

— BOIPOCAMH PETYJIUPOBAHUS ABTOPCKUX MPAB, CBA3AHHBIX C YYaCTHUEM
Poccun B xauectBe wiena B EADC.

He Bce w3 »3Tux mnpoOjeM HMMEIOT OYEBUIHOE 3aKOHOJATEIBHOE WIH
OpPraHM3allMOHHOE PEIICHUE, OJHAKO OMPEIEIICHHBIE BEKTOPHI I JajJbHEUILErO
Pa3BUTHS ONPEACIUTE BCE XK€, Ha HAIIl B3I, MOXKHO.

[lepBas u3 BBIJEICHHBIX MpoOJieM (O BOMPOCAX COOTHOIICHHS] aBTOPCKOIO
npaBa Poccunm u EC) kxak HauOonee rimobanbHa, Tak U HauOosee MOABEpIKEHA
JNEUCTBUIO TIOJIUTHYECKONM KOHBIOHKTYpBl. OIHAKO OT €€ PEMIEHUs BO MHOIOM
3aBUCAT BEKTOPHI JTAJbHEUIIIETO Pa3BUTHUSI aBTOPCKOTO MpaBa. JTO CBSI3aHO C TEM,
YTO JOCTATOYHO MHOro nojoxennit yerseprot yactu ['K P® B cepennne 2000-x
roJIOB pa3padaThlBAIUCh TI0J] CEPhE3HBIM BO3JCHCTBHEM aBTOPCKOTO IpaBa
EBpocoro3a.

K mpumepy, mpaBa mybinukaTtopa, ycTaHOBIICHHBIE B maparpade 6 rimaser 71
'K PO, Ot yperyaupoBaHbl 0] BO3ACHCTBHEM ITOJOKECHUIN JEHCTBYIOIICH Ha
tor MoMmeHT B EC JupextuBer Ne 93/98 EEC ot 29 okts6ps 1993 r. «O
rapMOHM3AlIMM CpPOKa JEUCTBUS OXpPaHbl aBTOPCKOrO IMpaBa U HEKOTOPBIX
CMEXHBIX mpaB» [18]. PerymupoBanue mnpaB HW3roTOBUTENs 0a3bl JaHHBIX Ha
coJiep)kaHue Takor 0asbl JaHHBIX (§ 5 rmaBbl 71) onmupaercs Ha ONBIT JIUPEKTHBBI
Cogeta EC 96/9/EC ot 11 mapta 1996 r. «O npaBoBoii oxpane 06a3 ganubix» [20].
EcTb u npyrue, 10CTaTOYHO MHOTOYUCICHHBIE IPUMEPHI.

OTa JesTeNnbHOCTb, HaIpaBiCHHAs Ha TapMOHM3ALMI0 3aKOHOJATEIhCTBA
coorBeTcTBOBasa M. 1. Ct. 55 «CornamnieHuss 0 MapTHEPCTBE U COTPYIHUYECTBE,
YUPEKIAOLIEM IAPTHEPCTBO U COTPYAHUYECTBO Mexay Poccuiickon denepanneit
u EBporetickum Coo0liiecTBaMu U UX rocyaapcTBaMu-wieHamm» [114], kotopsiM

Poccuss mpunsna Ha ce0s 0053aT€IbCTBO «CTPEMUTHCA K TMOCTETICHHOMY
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JOCTH)KEHHIO COBMECTHMOCTH CBOErO 3aKOHOJATENbCTBA C 3aKOHOAATEIHCTBOM
CoobmiectBa». OgHAKO 3TH MPOIECCH OB (PAKTUUECKH «3aMOPOKEHBI» IOCIIE
2014 rona, kak W IENBIA PsAa APYTUX HANpaBIECHUW COTPYJIHMYECTBA - Ha (hOHE
NOJINTUYECKUX PA3HOIIACHN CBSI3AHHBIX B IMEPBYIO OYEPE]b C MPUCOEAMHEHUEM
KpsiMa k Poccun u ielicTBuE Tak Ha3bIBAEMBIX B3aUMHBIX «CAHKIIUW.

OueHuBarh MOCHEACTBUS ATOTO (B 00MacTH yHHU(PUKAIMK U TapMOHU3AIUU
3aKOHOJATENbCTBA O 3alIUTE aBTOPCKUX IIpaB) HEOOXOAHMMO, CKOpee, C
HETaTUBHBIX MTO3UIIUH.

Astopckoe npaBo EC, B Hacrosiiee BpeMsi, SABIISETCS OAHUM M3 HanOojee
pa3BUTBIX M, HECMOTps Ha KpuTuky nociuenned [upexktuBer EC 2019/790,
HYKJIaeTCsd B aKTUBHOM HM3YYEHHM, B TOM YHCIIE C LIEJIBIO PELENIUN OTIACIbHBIX
aCIeKTOB 3aKOHOJATEJIbHOTO pPEryJIHpPOBaHUSA, CBSI3aHHBIX, B YAaCTHOCTH, C
IIOCTENICHHOW  ajanTalded  aBTOPCKOrO  IpaBa K  YCIOBUSIM  AKTUBHO
dopmupytromerocss EnquHoro mu¢poBoro pelHKa, KOTOPBIM HE OTrpaHUYMBAETCS
IPUBBIYHBIMU TPAHHUIIAMH MEXIYy CTpaHaMH, a HMMEET MOUCTHUHE TIJI00aIbHBIN
xapaktep. OueHb HHTEPECHBIMU JJ11 POCCUM B 3TOM KOHTEKCTE MOTYT OBITh TaKXe
MOJIOKEHUS:

— pernamenTta 2019/1150 o conelcTBUM YECTHOCTH U TPACHAPEHTHOCTH
OHJIAHOBBIX MOCPETHUYECKUX CEPBUCOB,;

— nupektuBbl 2019/789 o npaBunax oCcylecTBICHUS aBTOPCKUX U CMEKHBIX
IIpaB IPUMEHUTENIBHO K OHJIATHOBOMY BEILAHUIO.

Oco0060 akIeHTHpPyeM BHUMaHHE Ha TOM (akTe, 4YTo JaHHbIMU J(MpekTuBamMu
u Pernmamentamum  peryimpyroTcs  BONPOCHL, KOTOpPblE B  POCCHUHCKOM
3aKOHO/ATEIbCTBE TIOKa €Ile HE HMMEIOT KaKOro-inOo pElIeHHs, OJHAKO CaMu
TEXHOJIOTUH, KOTOPBhIE W BBI3BAIM pPETyIHpyeMble OTHOWIEHUs, B Poccum yxe
aKTUBHO Pa3BUBAIOTCS U UCIOJIb3YIOTCS.

Bropyto mnpobiieMy, CBSi3aHHYI0O C OTCYTCTBHEM B POCCHUUCKOM TIpaBe
MEXaHM3MOB MCIOJIb30BaHUSI B ceTHM MHTEpHET Tak Ha3bIBAEMBIX «CHUPOTCKHUX
IpOMU3BEICHUI» HE0OXOAMMO pemaTh MnyTeM co3gaHus B Poccum peectpa

CUPOTCKUX Npou3BeleHui (mo mpumepy yxe aeicryromero B EC peectpa
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CUPOTCKMX TpPOU3BENEHUHN, KOTOpbli myOnukyercas Ha caiite Oduca
UHTeIJIeKTyanbHoM coocTBeHHoCcTH EC).

[Ipu »TOM, MBI COTJIACHBI C MHEHHUEM aBTOpPOB paboThl «CuUpOTCKHE
npousBeAeHusa B Poccuu: craryc, myTh pemieHHus mpoOJIeMbl», YTO MPHUHIUI
paboThI ATOTO peecTpa 3aKIoYaeTcsl B MOCIEA0BATEILHOM OOBSIBICHUM CIHCKA
MPOU3BECHUN, B OTHOIIEHUH KOTOPBIX €CTh OCHOBAHUA MpEIoiararh, YT0 OHU
SBIIAIOTCS. CHUPOTCKUMH, OOHApOJOBAaHWM CIOUCKAa U TIOIYrOAOBOM CpOKE
OKHMJIAHUSl PEaKIMU aBTOPOB U, HAKOHEI, BHECEHUHM B PEECTp CHUPOTCKUX
NPOU3BEACHUN TEX IPOU3BEICHHI, aBTOPbl KOTOPBIX HE OOBSIBWIA O CBOEM
YKEJJAHUU UCKIIIOUUTh UX U3 PEECTpar.

Taxxe HeoOxonuMo pa3paboTaTh M yTBEPAUTb METOAUKY BBIIIAT
CIOpPABEAJIMBOIO  BO3HAIPAXIEHUS 3a KCHOJb30BAHME MY3BIKM U JIpYyro
MHTEJJIEKTYyaJIbHOM COOCTBEHHOCTH HEM3BECTHBIX aBTOPOB U AKKyMYJIMPOBATh B
YIOJIHOMOYEHHOM OpraHU3aLMH.

Tpetbst mpobiema, CBsi3aHHAs C aBTOPCTBOM IPOU3BEECHUN CO3/IaHHBIX
VCKYCCTBEHHBIM MHTEJJIEKTOM B HACTOSIIEE BpeMs HE HMEET OJHO3HAYyHOI'Oo
pemenuns. bosee Toro, HM B OTHOW IOPUCAUKIIMM MUpa OHA He pemeHa. OqHako, Ha
HaIll B3TJIsi], HanOoJiee MEepPCIeKTUBHOM Teopuel, B paMKax KOTOPOW BO3MOYKHO
pelmuTs NpodjieMy aBTOPCTBA MPOU3BEIEHUS CO3/IaHHOTO HCKYCCTBEHHBIM
unresektoM (M), sBisieTcs Teopust «CiaykeOHOro MpOU3BEICHUSN.

OTO CBSI3aHO € TEM, 4YTO CYIIECTBYET 3HAYUTEIBHOE CXOACTBO MEXIY
OTHOUIEHUSIMU PabOTOAATENSA/COTPYHUKA M OTHOILIECHUSAMH MEXIYy CHUCTEMOU
MCKYCCTBEHHOT'O MHTEJUIEKTA, U YEJIOBEKOM, KOTOPBII pa3paldaThIBaeT ee.

Tem He MeHee, BHEAPUTH 3Ty TEOPHUIO B 3aKOHOJATENBHYIO NPAKTUKY B
HacTosiliee BpeMsi, 0e3 JOMOIHUTENbHON TITyOOKOW MPOpabOTKU BCE K€ HENb3 —
Beqb cornacHo cT. 1295 'K PO aBropckue mpaBa Ha CiIy)eOHOE TPOU3BEIACHHUE
IpUHAJJICKAT aBTOPY, @ pabOTOAATENIO NEPEXOIAT UCKIIOUUTEIbHbIC IpaBa. Tem
cCaMbIM HEMOHATHO KOHKPETHOE cojJiepkaHue «aBTopckux npaB MUW». A cormnacHo
ct. 1257 TK P® aBTopoM TMpOU3BEAECHHUS SBISETCS TPaKIAHUH, YTO

II0JPa3yMeEBAECT HEBO3MOKHOCTD IPU3HAHUS aBTOPOM IipoussBeneHus NUI.
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YerBepTyto mTpoOieMy, CBSI3aHHYIO C OCOOCHHOCTSMH JCHCTBUS HOPM
aBTOpcKkoro mpaBa B ycnoBusx nanaemMun COVID-19 HexoTOphie CHEIUANTHCTHI
(K. ®eporoBa) mpemiaraioT pemath IMyTEM PaCUIMPEHHs] OTrpaHUYCHHM
VCKJIFOUUTEBHBIX ITPAaB Ha MPOU3BEACHUS. B HacTosee BpeMs 3TH OTpaHUYCHUS
JEUCTBYIOT TOJBKO B OINPEACICHHBIX 3aKOHOJATENBCTBOM CIIy4yasix W IpHU
OMPEICIICHHBIX 3aKOHOIATEIIbCTBOM YCIOBUSIX.

JT0, B MEPBYIO ouepeab CBOOOJHOE MCIOJIb30BAHUE B JIMYHBIX LENAX (CT.
1273 'K P®), nutupoBanue (nm. 1, m.1. ct. 1274 'K P®), a Takxke OoTACIbHBIC
CIlydaul  WCIOJh30BaHUS  MPOM3BEIACHUN  OWONMOTEKamMHu, apXWBaMU W
obpaszoBarenbHbIMUA Opranu3anusmMu (ct. 1275 'K P®). OnHako, 04eBHIHO, YTO
STU OTrPaHUYEHUS HE B MOJHOW MEPE YUUTHIBAIOT YCIOBUS NMAHAEMHH WU WHBIX
Ype3BbIYANHBIX OOCTOSTENBCTB. B TO ke BpeMmsl, KOHKPETHBI 3aKOHOJATEIbHBIN
MEXaHU3M [IJIsl TOJOOHBIX OTpaHMYEHUN B HacToslee Bpemsi pa3paborarh
JIOCTaTOYHO CJIO’KHO — BeJlb OOIIECTBEHHBI MHTEPEC 3/€Ch JIOJDKEH COYETAThCS C
YaCTHBIM — [PaBOOOJIAATENH, B YACTHOCTU, HE JOJDKHBI OCTaBaThCs 0e€3
IIPUYUTAIOLIETOCS €MY 110 3aKOHY BO3HArPaKICHUS.

Ha nam B3rian ganHas npoOsieMa AO0JDKHA peraTrbhesi MyTeM MEPEroBOpPOB
MEXIy  MpaBooOJiafaTedsIMH U OpPraHu3alusIMH,  OCYIIECTBIISIOIIMMU
KOJUIEKTUBHOE YIIPABJICHHE aBTOPCKMMU M CMEXKHBIMH TIpaBamu. JlaHHbIE
MEPErOBOPHl  JOJDKHBI BECTUCh TMPHU YYAaCTHUM 3aMHTEPECOBAHHBIX OPraHOB
HCTIOJIHUTEIbHOU BiacTU. MHTEpecHBIM, Takke cuuTaeM OmbIT psana ctpaH EC
BbIIUIaTe O€3BO3ME3JIHbIX KoMIleHcauuii aBropam B 2020 rogy, B YCIOBHUSX
BPEMEHHO OTKPBITOrO JOCTYMA K LEIOMY Py TPOU3BEICHUN UCKYCCTBA.

Bonpocs! perynupoBanus aBTOPCKUX MpaB, CBA3aHHBIX ¢ yyactueM Poccum
B KadecTBe ujieHa B BTO cBs3aHbl ¢ TeéM, YTO XOTS 3aKOHOJATEILCTBO Poccuu o
3allUTE WHTEJJIEKTYaJbHBIX MPaB B OCHOBHOM M COOTBETCTBYET COrJalIeHHUIO
TPUIIC, oTaenbpHBIC €ro acleKThl BCE €IIe SABISIOTCS IMPOOJEMHBIMH U BCE CIIe
XKIYT CBOETO pelleHus. B yacTHOCTH, OT€YEeCTBEHHas cucTemMa 0e3J0rOBOPHOIO
yOpaBJEHUs] aBTOPCKUMHU W CMEXHBIMU IMpPaBaMH Ha KOJUJIEKTUBHOW OCHOBE (CT.

1244 TK PO);
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— BO-TIEPBBIX, IPOTUBOPEUUT 00s13aTenvcTBaM Poccuu nepen BTO;

— BO-BTOPBIX HapylIaeT MPUHLUN CBOOOIBI 1OTOBOPA,

— B-TPEThbUX, B JaHHOM BHjae Hed(DPEKTHBHA W BBI3BIBACT IEIBIA P
CIIOPOB.

MHoroumnciensble CcyJaeOHble Tpoliecchl, B KOTOphix «Poccuiickoe
aBTOPCKOE  OOIIECTBO»  BBICTYNAJIO  OTBETYMKOM,  CBHUICTEIBCTBYIOT O
HEJIOBOJILCTBE ABTOPOB, MCIOJHUTENEH W MHBIX o0Jazareneil aBTOPCKUX WU
CMEXKHBIX MpaB. Takke 3Ta cUCTeMa CIPABEIJIMBO KPUTHUKYETCS B HAay4dHOU
JuTEepaType.

JlanHasi cuctema J0JkHA OBITH ympas3aHeHa. B cBs3u ¢ 3TuM, mpenajiaraem
nepBelii a63an 4.3 cr. 1242 'K PO wu3noxutrh B CHEAYIOMIEH peIaKiuu:
«OcHOBaHMEM TIOJIHOMOYMN OpraHM3allud 1O YIOPaBJICHUIO TIpaBaMH Ha
KOJUIEKTUBHOM OCHOBE SIBIIIETCS JOTOBOpP O Iiepelade MOJHOMOYHMI IO
YIPABJICHUIO MTpaBaMu, 3aKJII0YaeMblid TaKOW OpraHu3anuer ¢ nmpaBooOiasarenemM
B NUCBMEHHOM QopMme», a mepBbid a63an 4.3. cr. 1244 T'K P® npusznath
YTPaTUBIIUM CHITY.

Bomnpock! perynupoBaHusi aBTOPCKUX MpaB, CBA3AHHBIX C yyactuem Poccuu
B kadectBe wieHa B EADC, cBs3aHHBIC C HEIOCTATOYHBIM COJIMDKEHHEM U
rapMOHHM3alMeNl HAIMOHAJIIBHOTO 3aKoHojAaTeNnbcTBa cTpaH EADC B oOnactu
pEryJIMPOBAHMS UHTEJUICKTYAIbHBIX MIPaB B LIEJIOM M aBTOPCKUX M CMEXKHBIX MTPaB
B YAaCTHOCTH. DTH BOIPOCHI HEOOXOIWMO pEIIaTh B TECHOM B3aUMOJECUCTBUU C
naprepamu  Poccun mno EDAC. Ilpu sToM cOMmKeHWe W TrapMOHU3aIus
HAIMOHAIBHBIX 3aKOHOMATeNhCTB cTpaH EADC B o0mactu peryaupoBaHUs
WHTEJJIEKTYaJIbHBIX MpaB B I[EJIOM M aBTOPCKUX U CMEXKHBIX MpPaB B YaCTHOCTH,
SABJISIETCS BaXHOM M BOCTPEOOBAaHHOM 3ajaudeil, HEOOXOJAMMOCTh KOTOPOM
npoaAnKTOBaHa Kak uensiMu EADC, Tak U xapakTepoM COBPEMEHHON 3KOHOMHKHU.
DTy 1elb, Ha HAll B3TJS[, HEOOXOIWMO 3aKpeNUTh OQPHUIMATIBLHO B OJHOM HU3
nporpammHubix nokymMeHTOB EADC (k mpumepy, B «Ctparerun EADC B cdepe

MHTEJUICKTYaIbHON COOCTBEHHOCTH).

77



OCHOBO# /JIsi TAPMOHM3ALUU U CONMKEHHS MOXET CTaTh OTCUECTBEHHOE
3aKOHOJATEeIbCTBO 00 HMHTEIUICKTYAIBHBIX IpaBaX Kak HambOosiee pazBuroe (10
CpPaBHEHHMIO C COOTBETCTBYIOIIMMHU 3akoHojaTenscTBamu ctpan EADC), uto
OJTHAKO HE TOJpa3yMeBacT aBTOMATHYECKOrO IepeHoca. JlaHHbIe BOMPOCHI
JOJDKHBI PEIIaThCsl MyTeM MIMPOKOM SKCIEPTHOM IUCKYCCUU C TpPUBJICUYCHHEM
crienmanucToB u3 Bcex crpan EADC.

3aBepinasi HACTOSIIYIO TJIaBYy, CTOMT OTMETHUTh, YTO B HEH HAIUIH CBOE
OTpa)KEHHE JIMIb HEKOTOPhIE U3 CYIIECTBYIOMUX MpobsieM. OOLIIMpHBIE CHOPHI B
HayKe BBI3BIBAIOT MPOOJIEMBbl aBTOpCTBa mapoauii [96], mpoOieMsl CBsI3aHHBIE CO
CIIO)KHOCTSIMH ~ OIpPENENICHUsT  JOMYyCTUMOrO  0o0beMa  IMTUPOBAHHS B
NPOM3BEACHUSAX HAayKh U HCKyccTBa [45], mpoOiemMbl HCHOJIB30BaHUSA TaK
Ha3bIBAEMOT0 «CaMOIUIArMaTay B HAYYHBIX IPOU3BEACHUAX [56].

[ToMrMO OTMEUEHHBIX AaCIEKTOB CEpPhEe3HBbIE AMCKYCCHH B JIUTEpAType
BBI3BIBAET OTCYTCTBUE 3aKOHOAATEIHHOTO PEIICHUSI BOMPOCA O MPOTUBOICHCTBHU
00xoay OJOKHPOBOK (B paMKax COOJIIOJCHUSI TaK HA3bIBAEMOI'0 «aHTUIHPATCKOTO
3akoHa) [34], mpoOieMbl KOJICKTUBHOTO YIPABICHHUS aBTOPCKHUMHU U CMEKHBIMU
npaBamu [86], mpoOIeMbl 3alIUTHI TIPAB TeaTPAIBHBIX pPeXUcCcepoB [52] u MHOTHE

JIPYTHE ACTIEKThI, TPOAHAIN3UPOBATH KOTOPHIE BCE MPOCTO HEBO3MOKHO.
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3akiIoueHue

CdopMmynupyemM OCHOBHBIE BBIBOJIbI HACTOSIIIIETO UCCIEIOBAHUS.

[lepasg 3amaya moApasyMeBala aHaIUM3 IMOHATHS W 3BOJIIOLIMU
peryaupoBaHus, WHTEJUICKTYyaJIbHBIX IpaB B POCCUHCKOM 3aKOHOJATEIbCTBE.
OCHOBHBIE MMOJTYYEHHBIE B 3TOM YaCTH MCCIEOBAHUS BHIBObI, TAKOBBI:

Kareropusi «WHTEJUIEKTyallbHbIE MpaBa» JUIsl OTEYECTBEHHOIO IpaBa
SBJISIETCSI TOCTATOYHO HOBOM M CIIOKHOM — HECMOTpPS Ha TO, YTO 3Ta KaTeropus
AKTUBHO  HCIOJIB3YETCS,  ONPEIEICHUS  «HUHTEJUIEKTyaJbHBIX  IpaB» B
3aKOHOJATEIbCTBE HET.

OnpeneneHHble pa3bsCHEHUS 110 COJEPKAHUIO HITOTO IIOHATHS €CTh B
[ToctanoBnennu IInenyma BepxoBHoro Cyna P® ot 23 ampens 2019 r. Ne 10,
OJTHAKO MX HE€ JOCTAaTOYHO JUIsl (POPMHUPOBAHUS €IMHOIO U HENPOTUBOPEUUBOTO
NOJIX0/1A, MOAXOIAIIEr0o M JUIsl NMPAaKTUKU W JUI1 TeOpuu. B OKTpuHE NoHsATHE
«UHTEJUIEKTyaJIbHbIE TIPABa» aKTHUBHO M3Y4alOTCsl — B MEPBYIO OUYEpPEb HA OCHOBE
«TEOpUN MCKIIIOUUTENBHBIX IIPaB», KOTOpas ObLIa IOJOKEHA B OCHOBY IIpH
pa3paboTtke uerBeptoii yactu ['K PO.

OdeHbp MHOTO 117151 pa3pabOTKHU MOHUMAHUS KaTETOPUU «MHTEJUIEKTyalIbHbIE
npaBay caenaiu Takue ucciuenoarenu kak B.A. Jlo3opues, IL.I. Illenenrockuii,
B.A. 3umun u B.B. Tpodumon. EnuHoro ompeneneHus paccMaTpuBaeMoro
HOHSTHS, OJHAKO, B JJOKTPUHE TaK U HE CPOPMHUPOBAHO, KaK HE CHOPMUPOBAHA U
eANHas MO3UIMSA O HEOOXOIMMOCTH (UJM 00 OTCYTCTBMHM TaKOBOM) 3aKpeIUICHHS
«MHTEJUIEKTYyaJIbHBIX IIPaB» B 3aKOHOJIATEIbCTBE. MBI, CO CBOEHM CTOPOHBI CUUTAEM
HauOojee HUHTEPECHBIM MOAXOJOM K IMOHITHIO «UHTEJUIEKTyaJlbHBIE IIpaBay
onpenenenue, copmynupoBannoe npodeccopom B.B. TpodumoBsiM Ha oCHOBE
aHalM3a crneuu(puuecKux MPU3HAKOB U OOLIETEOPETUYECKUX MPEICTABICHUN O
CYOBbEKTHUBHBIX IPaBaXx.

Takke MBI CUMTAaeM, YTO «MHTEJUIEKTYyaJIbHOE MPaBO», KaK cOOMpaTesbHas
KaTeropusi UCHojb3yeMasl 3aKOHOJaTesNeM JUIsi 0003HAUY€HUs HCKIIOYUTENIBHOTO

ImpaBa, JUYHBIX HCUMYIICCTBCHHBIX W MHBIX IIpaB, IPU3HABACMbBIX HAa OXPAaHACMBIC
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pE3yNbTAaThl UHTEJUIEKTYAJIbHOM JEATEIbHOCTH U CPEJICTBA HHIMBUAYAIU3aLUH, HE
Hy’k7aetcst B (opmaiabHOM ompeaeneHuu B ['paxmanckom koxekce P®D. Taxoe
HOPMATHUBHOE 3aKpeIUICHHUE, MpejiaraeMoe HEKOTOPbIMU aBTOpaMH, 3aUKCUPYET
JUIIb OJHO W3 COBPEMEHHBIX IOHMMAHHUWA 3TOM KaTeropu (KOTOpBIX, BEChMa
MHOTO) W MOXET CTaTh MPENITCTBUEM JJIsi MOCJIEAYIOIEro pa3BUTHUSA
3aKOHOAATENbCTBRA.

Ucropus pa3BUTHS OTE€YECTBEHHOI'O 3aKOHOJaTENbCTBA 00
WHTEJUICKTYallbHBIX TIpaBax HacuuThiBaeT Ooznee 200 ner. 3a ATOT NEPHOL
OTEYECTBEHHBIE 3aKOHOJATENM PAa3HbIX HMCTOPUYECKUX DBIOX IO pPa3sHOMY
NOJXOJMIIM K PETYIUPOBAHUIO MHTEIUIEKTYaIbHBIX IIPAB.

B Poccuiickol umiiepuu, 3a CTOJIETHE, IPOLIEAUIee MEXAY NPUHATHEM
«Manudecra o npuBmierusx» 1812 roma u 3akonom «O06 aBTopckom mpase» 1911
roja TMOAXOAbl K aBTOPCKUM W  HMHTCIUIEKTyaJlbHBIM  IpaBaM  OBLIU
CUCTEMAaTHU3UPOBaHbl U 3aKPEIUICHbl Ha YPOBHE JIYYIIUX 3apyOe’KHBIX aHAJIOTOB.
Brnpouem, BO MHOroM peBONIOLMOHHBIN 3akoH 1911 roma meiicTBOBan BCEro
HECKOJbKO JeT (0 1917 rona).

B coBerckux peanusax MNOAXOAbl K WHTEUIEKTYyaJIbHOMY IpaBy ObUIH
nepecMoTpeHbl. Bce mpaBa aBTOopa, IO CyTH, CBOAWINACH K JIMYHBIM
HEUMYIIECTBEHHBIM IpaBaM W K IMpaBy Ha TNOJyYEHUE BO3HArpaxacHus 3a
MCITI0JIb30BAaHUE MPOU3BECHUA. Takoe NnojJoxeHne ObuIo nMpeolaagatouuM BILUIOTh
10 1990-x ronos. [lepectpoiika u pacriag CCCP BHOBB BepHyH (1Tociie 0osiee ueM
70-11eTHETO TEepephIBa) 3aKOHOAATETHCTBO 00 MHTEIUICKTYaIbHBIX MpaBax B Pyciio
PBIHOYHBIX OTHOIIIEHUM.

CucremMa HCTOYHHMKOB MHTEJUIEKTYaJIbHOIO IpaBa, B HACTOSILEE BpeMs
BecbMa 00mMpHa (OCOOEHHO C Yy4eToM paTuguuUpoBaHHBIX Poccuiickoit
denepanueil MEXIyHApOJHBIX JIOTOBOPOB W COOTHOIIeHu). [lomMumo »3Toro,
COBPEMEHHOE 3aKOHOJATENbCTBO OO0 HHTENIEKTyallbHbIX MpaBax B Poccun
OTHOCUTEJIBHO MOJIOJIO€ — B COBPEMEHHOM BHJI€ OHO BEJET CBOIO UCTOPUIO JIUIIb C

2008 roaa (c mpunstus IV yactu ['paxgancKoro Kojekca).
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JIaHHBIN CPOK, [0 MHEHUIO LIEJIOTO psiia UCCIEA0BATENIEH, HENIb3sl CUATATh
3HAYUTENbHBIM — CYHIECTBYIOIIAs MOJENb NpPOAOLKaeT (GopMUpoBaThCS, a
cyleOHasi mpaKkTUKa, OCHOBaHHAsl Ha HEMH, ellle TOJIbKO PopMUpyeTCH.

IIpn sTOM mMONOXKEHMS 4YeTBEpTOM 4YacTu I'paxnaHckoro koxekca P® Bo
MHOIOM OCHOBBIBAIOTCSI Ha HOPMATHBHO-TIPaBOBbIX akTax 1990-x romoB -
nepuoja, Korja aBTOPCKOE MPaBo CYIIECTBOBAJIO B COBEPIICHHO APYTUX PEATIUSX.
B yactHoctn B HOopMax 'K P® o cux mop ouryrumo BiusHue 3akoHa P® ot
09.07.1993 N 5351-1 «O6 aBTOpPCKOM MpaBe U CMEXKHBIX MpaBax» - MEPHOJA,
KOI'JIa aBTOPCKOE NPABO CYIIECTBOBAJIO B COBEPIICHHO APYIMX pEalusiX, YTO HE
BIIOJIHE 3((PEKTUBHO B COBPEMEHHBIX peaIHsIX HHPOPMALMOHHOTO OOIIECTBA.

Bropas  3amaga = WcciieqoBaHUS — IOJAPAa3yMEBAa  XapaKTEPUCTHKY
PETryIMPOBAHUS MHTEIUIEKTYaJIbHBIX MPAB B POCCUMCKOM I'PaKJAHCKOM IpaBe (Ha
npuMepe aBTopckoro mpasa). Ilo urtoram ee pemieHust Obun cHOPMYIHPOBAHBI
CJIEIYIOLME BBIBOBL:

ConepxaHu€ WHTEJUIEKTYaJbHBIX IPaB OTJIMYAETCA OT KIIACCHYECKOU
TpHaJbpl MpaBa COOCTBEHHOCTH (IIOJIb30BAHME, BIAJCHUE U PACHOPSHKEHHUE) U
BKJIIOYAET B ce0s MpaBOMOYMUSA IMOJb30BAHUA, PacHOpsKEHUs (Kpome JMYHBIX
HEUMYLIECTBEHHBIX MpaB, HU3BATBIX U3 000pOTa), a TakXke IOPUANYECKUE
BO3MOYKHOCTH JIJISI UX 3ALIUTHI.

Crates 1226 I'K P® OTHOCHT K HWHTEIUIEKTYaJbHBIM IpaBaM
UCKIIFOUYNTEIbHBIE  [paBa, JMYHBIE HEHMYIIECTBEHHbIE IpaBa M  HHBIE
WMHTEJUIEKTyalibHbIe MpaBa. llepeueHb 0OBEKTOB MHTEJUIEKTYaJbHBIX MpaB, OYEHb
mmpok. [Ipm stom, HecMmoTps Ha TO, uto B m. 1 cr. 1225 T'K P® wuznmoxen
UCUEPIBIBAIOIINN MEpEYeHb OXPAaHIEMbIX ITHX 00BEKTOB, OH MOXKET JOMOJHATHCS
3akoHojateneM (B yactHocTd, B wuroje 2020 roma Obua1 BKIOYeHO mmm. 14.1
«['eorpaduueckue yxazaHus»). Bce OOBEKTh HMHTEIEKTyaJlbHBIX IPaB,
BKItOYeHHbIE B 1.1. cT. 1225 'K P® M0XHO pa3nenuTh HAa HECKOJBKO TPYII, B
3aBUCUMOCTH OT TOTO, HOPMaMH KaKoro MpaBa OHU OXPaHSIOTCS.

Omun u3 HauOosiee pacnpoOCTpaHEHHBIX BAPUAHTOB KJIACCU(DUKAIIUU

00BEKTOB HWHTCIJICKTYAJIbHBIX IIpaB BKIIOYACT OOBEKTBI ABTOPCKOI'o 1 CMCXHOIO C
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HUM TIpaBa, OOBEKTHl MATEHTHOTO TpaBa, CPEACTBA WHIUBUIyATH3AINHN, & TAKXKE
WHTEJUICKTYalIbHYI0 COOCTBEHHOCTh, OXPaHSIEMYH) Ha YpPOBHE OpTaHH3aIUH,
MIOCPEAICTBOM COOIOACHUS KOH(DUIECHITHATEHOCTH.

MOXHO  BBIIETUTH, JBa  TJABHBIX  OCHOBAaHHWS  BO3HUKHOBCHHS
MHTEIJICKTYalIbHBIX MIPaB M0 3aKOHOaTeNbCcTBY Poccuiickoit denepanum — B CUITY
dakra co3maHus U (aKTa pErucTpali, a TaKXKe JBa JOMOJHUTEIBHBIX — W3
JIOTOBOpAa W TI0 BHEIOTOBOPHBIM OCHOBaHUAM. [Ipm 3TOM mpu ompeaeneHun
KOHKPETHOTO OCHOBAHHS BO3HWKHOBEHHWS Ba)XKHO YYHMTHIBATH KOHKPETHBIC BHJIBI
MHTEIJICKTYalIbHOTO MPaBa.

Uro KacaeTcs OCHOBAHHM IPEKpAICHUS HHTEIUICKTYaIbHBIX IPaB, TO UX
MOXHO BBIJICIUTH TMSITh. PacCMOTpEHHAass COBOKYITHOCTh JTHUX OCHOBaHUU
NOMYEPKUBACT PA3HOPOJHOCTh OXPAHSEMBIX OOBEKTOB H II€IeCO00pPa3HOCTh
CYIIIECTBOBAHMSI OTIIEIBHBIX PEXKUMOB TMPABOBOM OXpaHbl JUIsl Pa3IUYHBIX
00BEKTOB UHTEJUICKTYaJIbHBIX MPaB.

OOBeKTHl aBTOPCKOTO M CMEXKHOTO C HUM TIpaBa — Haubolee
BOCTpPeOOBaHHBIE W3 BCEX OOBEKTOB HWHTEUICKTYalbHOTO IMpaBa. M uMeHHO
aBTOPCKOE TIPaBO ABIIAECTCA Hamboiee TPOOJIEMHBIM B IUJIaHE TPABOBOTO
pETyIUpPOBaHUS.

JHaBas o0OIIyI0 OIIEHKY pPETryJIUpOBaHUsS HHTEIUICKTyaJIbHBIX TIpaB B
POCCHIICKOM TPaXIaHCKOM IIpaB€ OTMETHM, YTO B COBPEMEHHBIX YCIIOBHSIX
«MH(POPMAIIUOHHOTO OOIIECTBa», COMPOBOXKIAIONIUXCS OYpPHBIM pPa3BUTHEM H
YCIIOKHEHUEM HMH(POPMAIMOHHBIX TEXHOJIOTHH CO3JAIONMIUX HEOTPaHUYCHHBIC
BO3MOYKHOCTH JIJISl PACTIPOCTPAHCHUS HH(POPMAIIMH B BMECTE C TEM TMOPOKIAIOIINX
CJIO)KHOCTH C TIpaBaMU €€ CO3JlaTesIeil, yKka3aHHbIE HOPMBI YK€ HE B MOJTHOU Mepe
pelaT CBOM 331a4u.

C oaHOI CTOPOHBI 3TO 00IIEMUPOBAs TPOOIEeMa — HOPMBI 3aKOHOIATEIILCTBA
00 MHTEJUIEKTYaJIbHBIX MPaBaX UMEIOT <«JIOTOHSIOIIHMI) XapaKTep — MpaBoO BCeTaa
JIOTOHSIET TEXHOJIOTUHU, HO C APYrOM CTOPOHBI POCCHUKCKOE aBTOPCKOE IMIPABO
CYIIIECTBEHHO OTCTAET OT JIYYIIUX OOpas3lloB 3apyOeKHOrO aBTOPCKOTO TpaBa, B

HIepBYIO ouepeapb oT aBTopckoro npasa EC.
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Tperps, 3aBepwaromas 3amada paboTa Oblla TOCBSIICHA AaHAIU3Y
aKTyaJbHBIX AaCIEKTOB PETYJIMPOBAHUS HMHTEIUIEKTYaJIbHBIX IpaB B Poccuiickon
denepauuu (Ha THpuUMepe aBTOpCckoro TmpaBa). B kadectBe mpoOiem
3aKOHOJATEIBHOIO PETYJIMPOBAaHUS AaBTOPCKUX IpaB B Poccum Hamu BbIAEIIECHBI
CJIEIYIOIINE aCIEKThI:

[IpobGnemMa cooTHOIIEHUSI aBTOPCKOTO MpaBa Poccuu u Ipyrux 10puCIUKINAMA
(8 mepByto ouepenpy EC). OmHo3HauHOE pEIIEHUE 3/1€Ch B HACTOSIIEE BpPEMs
HEBO3MOXKHO (B CHJIy TOTO, YTO IIPAaBOBBIE ACHEKThI 3/1€Ch CMEIIMBAIOTCA C
NOJINTUYECKUMH), OJHAKO, aBTOopckoe npaBo EC, B Hacrosiuee BpeMs, SBISETCA
OJIHUM U3 HanboJsiee pa3BUTHIX U HYKJAETCS B aKTUBHOM M3YUYECHHH.

Takoe uzydeHue T0HKHO UATH, B TOM YHCIIE C LEJbI0 PEUEHINHU OTACIIbHBIX
aCIeKTOB 3aKOHOJATEJIbHOTO pPEryJIHpPOBaHUSA, CBSI3aHHBIX, B YAaCTHOCTH, C
MOCTENIEHHOW  aJanTalhuel  aBTOPCKOro TMpaBa K  YCJIOBUSAM  aKTUBHO
dbopmupytomerocs Equnoro mudposoro peiaka (Jupextua EC 2019/79). Ouenb
WHTEpPECHBIMH I POocCuM B 3TOM KOHTEKCTE MOTYT OBITh TakKKe MOJIOKEHUS
PernmamenTa 2019/1150 0 copeiicTBMU YECTHOCTH U TPACIIAPEHTHOCTH OHJIAMHOBBIX
nocpeaHndeckux cepBucoB U Jupexktunbl 2019/789 o mpaBuiax ocyuiecTBICHUS
aBTOPCKHUX U CMEXXHBIX MTPaB MPUMEHUTEIBHO K OHJIAITHOBOMY BEILIAHHUIO.

[IpoOnema, cBsi3aHHasi C OTCYTCTBHEM B POCCHUUCKOM IpaBe MEXaHU3MOB
UCIIOJIb30BaHUs B ceTU MHTEepHET Tak HAa3bIBAEMBIX «CUPOTCKHUX MPOU3BEACHUI
JIOJKHA PEIIaThes IyTEM CO3JaHus B Poccun peectpa CHPOTCKUX MPOU3BEICHUN
(mo mpumepy yxke neiictByromero B EC peecTtpa CHpOTCKUX MPOU3BEIACHUI,
KOTOPBIN myOaukyetcs Ha caiite Oduca nnremiekryaibHoi cooctBeHHOCTH EC).

[IpoOnema, cBsi3aHHAasT C  aBTOPCTBOM  TMPOM3BEACHUN  CO3/IaHHBIX
UCKYCCTBEHHBIM HHTEJUIEKTOM, KOTOpas B HAcCTOSIIEe BpeMs HE UMeEeT
OJIHO3HAYHOTO peleHus. boiee TOro, HU B OJHOM IOPUCAMKLMANA MHUpa OHA HE
pemena. OgHaKo, Ha HaII B3TJIA, HaUOOJIee TIEPCIIEKTUBHON TEOpHEH, B paMKax
KOTOPOH BO3MOXHO pEUIUTh NpoOJeMy aBTOPCTBA MPOU3BEIAECHUS CO3JaHHOTO
uckyccTBeHHbIM  uHTeiektom  (MU), sBasiercs  Teopusi  «ciy>)keOHOTO

IIPOU3BCIACHHS).
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[Ipobnema, cBsizaHHAsE ¢ OCOOCHHOCTSAMHE JEHCTBUS HOPM aBTOPCKOTO IMpaBa
B ycioBusix maHnemun COVID-19 (cBs3aHHas C OTKPBITHEM CBOOOIHOTO
AJIEKTPOHHOTO JIOCTYyTA K LIeJIOMY Py OOBEKTOB aBTOPCKUX U CMEXKHBIX MPaB CO
CTOPOHBI psijia OUOJIMOTEK, TeaTpoB, GUITAPMOHHN M TaK JIajee) TOJDKHA PEIIaThCs
NyTeM  TEPEeroBOPOB  MEXAY  MpaBooOJafaTessIMU W OpraHu3alusMHu,
OCYILIECTBIISIFOIIUMHA  KOJUIEKTUBHOE YNPABICHUE aBTOPCKUMU M CMEXHBIMU
MpaBamu.

HNHTepecHblM, Takke cuuTaeM oOnbIT psana crpad  EC  Beimare
0e3B03Me3qHBIX KoMIleHcauuid aBtopaM B 2020 roay, B YCIOBHUAX BPEMEHHO
OTKPBITOTO JIOCTYIA K LEJIOMY Py MPOU3BEICHUM UCKYCCTBA.

Bomnpock! perynupoBaHusi aBTOPCKUX MpaB, CBA3AHHBIX C yyactuem Poccun
B KadecTBe ujieHa B BTO cBs3aHbl ¢ TeéM, YTO XOTs 3aKOHOJATeILCTBO Poccuu o
3alUTE WHTEJUIEKTYaJlbHBIX IMPaB B OCHOBHOM U COOTBETCTBYET COTJalllEHHIO
TPUIIC, oTaenbHbIE €r0 aCTEKThI BCE €IIe SBJISIOTCS MPOOJIEMHBIMUA M BCE €I
XKIYT CBOETO PEIICHUS.

B cBsi3u ¢ 3TUM, cuumTaeM, 4TO OTEYECTBEHHAss CHUCTeMa 0e3I0rOBOPHOTO
yOpaBieHUsT aBTOPCKUMHU W CMEXKHBIMU MpaBaMU Ha KOJUIEKTUBHON OCHOBE
JOJDKHA OBITH yIpa3AHeHa Tak Kak, IPOTUBOPEUHT o0s3aTenbcTBaM Poccuu nepen
BTO, napymiaet npuHIUIT CBOOOIBI JOTOBOPA, a TAKKE CIPABEIJIMBO KPUTUKYETCS
aBTOpaMU, UCTIOJHUTEISIMHU U MHBIMH 00JIaJaTeIs MU aBTOPCKUX M CMEKHBIX MPaB.

B cBs3u ¢ aTuMm npepiaraercs nepbiit ab3ail 4.3 cT. 1242 I'K PO u3noxuTsh
B ciuenywouend penakuud «OCHOBaHMEM TOJHOMOYMM  OpraHu3alud 10
yIOpaBJIEHUIO MTpaBaMM Ha KOJUICKTUBHOW OCHOBE SIBJISIETCSI JOTOBOp O Mepeaaue
MTOJJHOMOYMU MO YIPABJICHUIO IMPABAMM, 3aKIIOUYAEMBIA TAKOW OpPraHU3alUMEn C
paBoo0JIaiaTesieM B MUCbMEHHOM dopmey, a mepBbIiit ad3al 4.3. c¢1. 1244 'K PO
MPU3HATh YTPATUBIIUM CHUITY.

Bomnpock! perynupoBaHusi aBTOPCKUX MpaB, CBA3AHHBIX C yyactuem Poccuun
B KkauecTBe wicHa B EADC, cBs3aHHBIE C HEIOCTATOYHBIM COJIMDKEHHEM M

rapMOHHU3AIMEN 3aKOHONATEIhCTBA 00 WHTEIUICKTYaJIbHBIX IIpaBax CTpPaH -
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yuyacTHUKOB Coro3a IMpeaiaraeTcsl pelarb MpU y4acTHUH BCEX CTPaH-yYaCTHHIL
EADC.

BaxxHOoCTh Takoro cOMMXKEHUsT ONMpenensieTcs TeM, YTO HEOOXOIUMOCTh €ro
IIPOJMKTOBAHA XAPAaKTEPOM COBPEMEHHON 3KOHOMHUKH B IIEJIOM M LEISIMHU COKO3a B
YaCTHOCTU. DTy 3ajady, HE0OXOJMMO IMpeAsiaraeTcsi 3aKpenuTh O(UIIMAIBHO B
OJIHOM U3 TIporpamMmMHbIX 1okyMmeHToB EADC - k npumepy, B «Ctpareruu B cdepe
UHTEIJICKTYaTbHOM COOCTBEHHOCTH.

OcHOBOI 1711 TapMOHM3ALMA M COJMOKEHHS MOXET CTaTh OTEYECTBEHHOE
3aKOHOJaTEIbCTBO, peryiampyroiiee WHTEJUIEKTYyaJIbHbIE npasa U
IPaBOOTHOIIEHUS,  CKJaAbIBAaIOIIMECS B 0O0JacTM  HMHTEJUIEKTyaJbHOU
COOCTBEHHOCTH, Kak HamOoJjee pa3BUTOE (IO CPABHEHUIO C COOTBETCTBYIOIIMMHU
3aKOHOJIATEeILCTBAMHU CTPaH-Y4aCcTHUIl EBpa3uiickoro 3KOHOMHYECKOTO CO03a).

Takum 00pa3oM, LeTb U 3aJa4M HACTOALIETO MCCIEJA0BAaHUS BBIIOJHEHBI
IIOJIHOCTBIO, 4TO IOATBEPKIACTCS MOJIyYeHHBIMU BBIBOJIAMU u

c(hopMyJIMPOBAHHBIMU PEKOMEHIALIUSIMU.
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